In this Volume the new English Cases reported up 
to lst January, 1931, are included, and other new 
cases are inc.uded so far as the Volumes of Reports 
of the same were available in London on that date. 
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PUBLISHERS’ PREFACE. 


In accordance with their original plan the Publishers are continuing to keep “ Tur 
ENGLISH AND Empire Dicest” up to date, the method adopted being very similar to 
that employed in the case of the “ Laws or ENaLanp,” and the system has been 
found by Subscribers to be equally satisfactory in use. 

Supplement No. 6, to which this note is a preface, brings the Work up to 
January Ist, 1981. 

The use of this Supplement will enable subscribers to find with the minimum of time 
and trouble all the judicial decisions and annotations reported since the Volumes were 
each and severally published. . 

As regards English cases additional citations and annotations are preceded by the number 
of the case in the original volume, while new cases follow as far as possible the arrangement 
in the original volume, and are given the number of the case which they should follow, with 
the addition of a letter of the alphabet, beginning with the letter “ a.” 

In dealing with the Scottish and Irish decisions, and the decisions of the Overseas 
Dominions, where they can be justifiably connected with a specific English case in the original 
volume, or in the Supplement, or with a specific Colonial case in the original volume, that fact 
is indicated by giving them the number borne by the English case, or the letter of the alphabet 
borne by the Colonial case, followed by a serial number in Roman numerals. Cases that 
cannot be joined in this manner are marked with two letters of the alphabet, the first one 
being the letter“ s,” and are placed as near as possible to the English or Colonial case ‘which 
they most resemble. 

As regards the Table of Cases to the Supplement the name of the title in which the case 
is cited is given in an abbreviated form between the number of the original volume in which 
the title appears and, as regards English cases, the number of the case, or, a8 regards 
Scottish and Irish cases and decisions of the Overseas Dominions, the number of the page 
of the Supplement on which the case is dealt with. The abbreviated forms of the titles are 


set out below :— 
3.8. b 
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PUBLISHERS’ PREFAOE. Xili 


Just as the Supplement to “ THe Laws 6r ENGLanp ” has helped that great Work to 
establish its unrivalled position in the British Commonwealth of Nations, so do the Publishers 
confidently believe that the Supplement to “ THz ENaiisH anp Empire Dicsst ” will assist 
in making “ Taz ENcLIsH AND Empire DiceEsr’”’ not only always complete and up to date, 
but also indispensable wherever the great system of law practised by the English-speaking 
nations is in force. 

BUTTERWORTH & CO. (PUBLISHERS), Lrp. 
Bett Yarp, 
TEMPLE Bar, 
Lonpon. , 
May, 1981. 
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South Eastern & Chatham Railway Co. 
South Eastern Hailway Co. 
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Saskatchewan. 
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Scire facvaa. 

Section. 
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MEANING OF TERMS 


USED IN CLASSIFYING ANNOTATING CASES. 


Tue different, expressions used to describe the effect of the annotating cases have the 
following meanings, and the classification of the annotating cases has been done strictly 
in accordance with these meanings. The annotating cases, except such as are classified 
as ‘“‘ Mentioned,’”’ are grouped according to the points in the case which thcy annotate: 
within these groups they are listed chronologically, except such as are classified as 
** Referred to,’? which come at the end of the group and are arranged infer se in chrono- 
logical order. Cases which annotate the annotated case generally are grouped together 
after cases which annotate specilic points, similarly arranged, and are followed by cases 
classified as ‘‘ Mentioned ”’ arranged chronologically inter se. The terms used in classi- 
fying the annotating cases are as follows :— 


** APPLIED ”’ (Apld.).—This expression is used to denote the fact that the principle of law 
enunciated in the annotated case has becn applied to a new set oi facts and circum- 
stances in the annotating case. 


** APPROVED ” (Apprvd.).—This expression is used to denote the fact that the annotated 
case has been considered to be good law in the annotating case where the latter is 
in a higher court than the former. 

** CONSIDERED ”’ (Consd.).—This expression is used where the remarks in the annotating 
case are devoid of adverse criticism and merely denote the giving of more or less 
careful considcration to the annotated case. 


** DISTINGUISHED ” (Distd.).—This expression is used where tho earlier case is not neces 
sarily doubted, but where some essential difference (either on the facts or in law) 
between it and the annotated case is pointed out. 


“ DOUBTED ” (Dbtd.).—This expression is used where the court in the annotating case 
without definitely going to the length of saying that the annotated case 13 wrong, 
adduces reasons which seem to show that it is not accurate. 


““ EXPLAINED ” (Expld.).—This expression is uscd where the earlier case is not necessarily 
doubted, but the decision arrived at is justified or accounted for by calling attention 
to some point of fact or of law which is usually, but not necessarily, one not obvious 
on the face of the report. 


** EXTENDED ” (Extd.).—Compare ‘‘ APPLIED,” supra. 


* FOLLOWED ” (Folld.).—This expression is used to denote that the same principles of law 
are applied in the two cases. It does not necessarily imply that the facts are sub- 
stantially identical in the two cases. 


** NoT FOLLOWED ”’ (N.F.).—Compare ‘‘ FOLLOWED,” supra, to which it is the adverse. 

© OVERRULED ” (Overd.).—-This expression is used where the annotating case is on sub- 
stantially identical facts with the annotated case and in a higher court and the rule 
in the latter case is held to be wrong. 


“ REFERRED ”’ (Refd.).—This expression is used only where the annotating case deals with 
the point of the Digest paragraph and is without comment of any definite character 
on the case annotated, and where there is no delicate shade of approval or disapproval 
which would justify the use of any of the foregoing words. 


““ MENTIONED ”’ (Mentd.).—This expression is used only where none of the foregoing terms 


apply. In other words, it is used only where the case annotated is cited on a point 
having nothing to do with the point in the Digest paragraph. 
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Ltd. (Can.); 16. Cr. Pract. p. 612 
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ACTION. 


Part |—Definitions. 


Refore this case add :— 

See, now, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (c. 49), s, 225. 

Add. Citation :—on appeal, sub nom. Roya 
AGRICULTURAL HALL Co. v. ISLINGTON ASSESs- 
MENT COMMITTEE, [1918] A. C. 525, H. L. 


Add, Annotation :—Refd. Dennerley v. Prest- 
wick U. DD. C., [1980] 1K. B. 331. 

Add. Annotation :—Consd. I. v. L. GC. C., 
ke p. Swan & Edgar (1927), Ltd. (1929), 
141 L. T. 590. 

Add. Annotation :—Apprvd. Graigola Merthyr 
(‘o. v. Swansea Corpn., [1929] A. C. 3t4. 


Add. Annotations :—Apprvd. Craigola Merthyr 
(Co. v. Swansea Corpn., (1029) A. C. 341. 
Rofd. Farnworth v. Manchester Corpn., [1929] 
K, B. 533. Mentd. The Wilhelmina, [1923 
* AI2s j 
Secretary of State for India in Council (1027), 
43 T. L. RR. O17, 
Add. Annotations :—Consd. Ware & De Fre- 
ville v. Motor Trade Assocn., [1921] 3 K. 3B. 
40, Apprvd. Graigola Merthyr Co. v. Swansea 
Corpn., [1929] A. C. 344. Mentd. Bhagchand 
Dagdusa Gujrathi v. Secretary of State for 
India in Council (1927), 43 T. L. R. 617. 


Criminal prosecution — Administration of 
Justice Act, 1920 (c. 81), s. 15.] Hy above 
sect., ‘S where, for the purpose of disposing of 
any action or other matter which is being 
tried by a judge with a jury in any ct. m 
England or Wales, it is necessary to ascertain 
the law of any other country which is applic- 
able to the facts of the case, any question as 
to the effect of the evidence given with 
respect to that law shall, instead of being 
submitted to the jury, be decided by the 
judge alone ”’?:- Held: the words ‘any 


action or other matter"? include a criminal 


| 


Bhagchand Dagdusa Gujrathi ». | 


nl eh ice 


prosecution.—R. v. HAMMER, [1023] 2 K. B. | 


786; 02 lL. J. K. B. 10145; 129 L. TT. £79; 
87 J. PL 194; 39 T. L. R. 6705 68 Sol. Jc 
120; 17 Cr. App. Rep. 112; 27 Coa, CLC. 
158, (. CL. A. 

Add. Annotation :—As to 
Debtor, [1929] 2 Ch. 146. 


Add. Annotations :—Mentd. Banbury v. Bank 
of Montreal, [1918] A. ©. 626; Neville v. 
London Express Newspaper (1918), $8 L. J. 
Kk. B. 282. 
Add. Annotation :—Mentd. Civil Service Co- 
ae Soc. v. McGrigor’s Trustee, [1923] 2 Ch. 
4 e 
Add. Annotation :-—Dbtd. Re Thomson's 
Mortgage Trusts, Thomson v. Bruty, [1920] 
1 Ch. 508. 
Annotation :—Mentd. McCreagh v. 
Ford (1923), 92 L. J. K. B. 855. 
Summons—Real Property Limitation Act, 
1833 (c. 27).|—A summons by wa second 
mtgee. against the first intgee, & other persons 
interested in the surplus proceeds of sale to 
have it determined whether he is entitled to 
repayment of the principal moneys owing on 


(1) Apld. ste 


Cox & 


J.3. 


—— 


64. 


64a. 


71. 
74. 


82. 


87. 


89. 


90. 


90a. 


the second mtge. & all arrears of interest & 
costs, & to obtain payment accordingly, is in 
substance an action by a beneficiary for exe- 
cution of tho trusts of the surplus proceeds & 
is not an “‘ action or suit ’’ for the recovery of 
‘interest in respect of money charged upon 
or payable out of land” within sect. 42 
of the above Act.—He 'THOMSON'S Mor?tuaan 
Trusts, ‘THOMSON v. Bruty, [L920} L Ch. 
508; 89 L. J. Ch. 218; 123 L. T. 188; 6b 
Sol. Jo. 375. 

Add. Annotation :—Refd. Thomson's Mort- 
gage Trusts, Thomson v. Bruty, [1020] 1 Ch. 
5Os. 

Summons — Real’ Property Limitation Act, 
1833 (c. 27).]—J/?e  ‘MHomMsoN’s  Monrraage 
Trusts, THomson v. Brury, No, 48a, ante. 


aldd. Annotation: —Consd. Re Keystone 
Knitting Mills Trade Mk., [L920] 1 Ch. 92. 
Add. Annotation: —Consd. Re Keystone 
Knitting Mills Trade Mk., [L920] 1 Ch. 92, 
Add. Annotations: --Consd. Re  Jauncoey, 
Bird a Arnold, [1920] Ch. 171. Refd. 
Dennerley v. Prestwieh U. 2D. ©. (I980] 1 
K. B. 3$8t: Weld v. Petre, [1920] 1 Oh. 33. 
Mentd. ve Jordison, Raine v. Jordison, [1922 
1 Ch. 440. 

Annotations :—Consd. Robinson v. R., [L020] 
3K. B. 18s.) Refd. Chester v. Bateson, | 1920] 
1K. B. 8203 RR. v. Hammer, [L923] 2 K. 2B. 
786. Mentd. RK. ov. Cannon Row Police 
Station, Inspector, Hae p. Brady (1921), Y1 
L. J. K. B. 9s. 

Annotations :—Refd. First National Reinsur- 
ance v. Greenfield, [1021]2 K. 8.260. Mentd. 
The Saxicava (1924), 40 T. TL. Re 284. 

Kor “under the above sect.”’ read “ under 
Married Women's Property Act, 1804 (c. 63), 
8. 2.”’ 

Add. Annotation :- -Apld. /ée Mmery, Emery vo. 
Emery, [1923] P. 184. 

——J—The Food Controller requisi- 
tioned certain cattle feeding stuffs under 
Defeneoe of the Realm Regulations, but 
whether under reg. 2 B. or reg. 2 I. was 
doubtful. By reg. 2 B. the price to be paid 
for goods taken thereunder was to be deter- 
mined by the tribunal hy which claims for 
compensation under Defence of the Realm 
Regulations were determined, but was not 
to exceed a certain maximum. price fixed by 
an Ord. in Council. By reg. 2 F. compensa- 
tion fur goods taken thereunder was to be 
paid as determined by an arbitrator, taking 
into account the cost of production of the 
goods & a reasonable profit. The maximum 
price fixed by the Ord. in Council has been 
paid. The Defence of the Realm Losses 
Commission having refured to entertain a 
claim for compensation, the owners of the 
goods presented a petition of right, claiming 
that the Food Controller had acted under 
reg. 2 F., & that they were entitled to com- 
pensation fixed by arbn. thereunder. At the 
trial the judge held that the Control: hid 


1 





Cases 90a—107. 


appeal. 


66 


appeal was not a 
within sect. 1 of the Act; 


do not include a final judgment given before 
the passing of the Act, & therefore the appeal 
well lay.—RoBINsoNn (J.) & Co. v. BR., [1921] 
3K. B. 183; 90 L. J. K. B. 1177; 125 L. T. 


675; 37T. L. R. 698, O. A. 
Annotations :-—~As to (1) Befd. Bowling 


L. T. 342. Generally, Mentd. Fort 


Co. v. Manitoba Free Press Co., [1923] A. O. 695; Swift 
oe. Board of Trade (1924), 93 L. J. K. B. 529; Commercial 


& Kstates Co. of E 
271; Franco Fenuwic 


t v. 
o Ht. [1927] 


90b. 

















PART I. SECT. 1, SUB-SECT. 5. 


sa. Action—Claim for damages & in- 
funchioon—TZ'ransfer of Land Act, 1893 
No. 14), 8. 117.) —The term “ action at 
aw ’’ in the above sect. onibrances an 
action of the nature of a silt in equity, 
eg. @ claim for an injunction & dum- 
ages in Sr man of truspass to & inter- 
forence with a right of way.—STRELITZ 
BROTHERS vw, BRITNALLT (1912), 15 
W. A. Ll. rt. 12.—-AUS. 


ab. ————~ Divorce nitition-—~Insolvency 
Aot, 1915 (No. 2671), 8. 174.)—The 
word “ aotion ” in the above sect. dues 
not include a proceeding by petition 
in = divoree. -——~ tte MarRvey, [1920] 
Vv. L. RR. 142.——-AUS. 


80. Petition of right. J— A petition 
of right isnot an “action.’’? The dofini- 
tions of ‘‘ actions’”’ in Judicature Act 
& rules .are merely a conventional 
method of interpreting the atatute & 
rules, adopted for the sake of brovity 
& ae & not for the hie roxo0 of 
changing the true nature of things.— 
MILLAR v. H., 11921) 49 O. L. R83; 
CAN: W.N. 458; 58 D. L, RR. 585.— 


sd. Procecdinginaction— Application 
for reluf against distraiunt— Vi ar Relus 
Act.J}-——The above Act empowors a 
ju of tho Suprome Ct. to disponse 
with tho restrictions therein contained. 
Applt. distrained against resp. under 
a mtge. notwithstanding that rosp. 
was within the protection of the Act. 
Resp. applied to a county ct. yudge as 
* local jude " of tho Supreme Ot. for 
relief, who made an order against reap. 
dispensing with the restrictions of the 
Act :—Held: the locai judge had no 
jurisdiction, as the proceeding was not 
® proceeding in an ‘ action,’’ as re- 
quired under the wording of tho Ord. 





in Council, June 16, 1906. Resp.’s 
propor remedy against Spot. was by 
njunction to n applt. from in- 


vading his rights under the Act.— 
HANNA Y®. COSTERTON, [1919] 1 W.W.R., 
930; 44 1D. L. R. 478.—CAN, 


se. Proceeding — Canadian Natwnal 
Railways .tct,» 15 ] —A writ of garnish- 
mont attaching muneys owed by the 
Canadian National Railway Corpn. to 
a judgment debtor in ite employment 
is a * prooceding ’”’ within Canadian 
National Raflways Act, s. 15, & may 
therefore ipsue '‘ without a tiat ’ from 
the Crown.-—-CANADIAN NAPIONAL Ky 
Co. % Crotkau & Cilicns, (1925) 
s, Cc, Rk. 381.— CAN. 


sf. Suit or procecding—Meaning d- 
pendent on contert of atatute.J—The 
words ** suits ’’ & ** proceedings ’’ have 
different moanings in diferent statutes, 
& itis not possible to lay down a gencral 
rule whieh would bo applicable to all 
cages. in cach particular case the 


proceeding instituted ”’ 


1 
Minister of Health, lc». Yaffe, (1930) 2 K. 3. 98. 


-]—-A person who has lodged a 
caveat against probate of a will is not, though 
his action compels the exors. to take proceed- 
ings, s0 much the actor in the 
as to be liable to give security for costs.— 


(1) the L. T. 127. 


(2) those words 104. 
106. 
. Camp (1922), 128 
aces a A eotee ee te 
Board of ‘Trade, [1925] 1 K. B. 
oto27] 1K. pt 2 R, v, 107. 


roceedings 





question has to be examined {fn reference 
tu the conteat, & that meaning is to be 
preferred which will best fit in with it. 
—Kimpa SINGH t. AJAIPAL SINGH 
(1928), TI. L. R. 10 Lah. 185.—IND. 

eg. Suit or action-— Applicahion by 
curator bonis.}—An application by the 
curator bonis of a person who has been 
declared incapable of managing his 
affairs for the appoint ment of a curator 
ad latem & for leave to institute pro- 
ceodings to set aside the marriage of 
such & person is a civil suit or action 
within South Africa Act, s. 103.— 
MICHELL v, MITOHELL, [1930] App. D. 
217 3S. AF. 

sh. Case.}—The word “ case” in 
Civil Procedure Code, 8. 115, does not 
nocessarily mean a suit, but can mean ae 
proceeding.—BuioLa Narn v. RaGgyu- 
NATH DAS MITHAN LAL (1929), L. L. R. 
61 AN. 1010, -IND. 


PART I. SECT. 2, SUB-SECT. 1. 

104 ii. ———.J—The expression ‘‘a 
cause of action *’ in Supreme Ct. Act, 
1915 (No. 2738), 8. 141, means the 
parecuar act or omission ocoasioning 
he injury complained of, & so giving 
riso to plttf.’s claim, not every fact 
material to be proved in order to en- 
title pltf. to succeed. IDZEY @. 
ac (1920] V. L. R. 558.— 
104 fil. ——.]) —- The ‘“‘cause of 
action ” in District Cts. Act, R. S. 8., 
1020 (0. 40), 8. 29, means the whole 
cause of action, inoluding every 
matorial fact which pltf. must allege 
& prove to give him a right to judg- 
ment, & therefore if the whole cause of 
@ district ot. action did not arise in 
one judicial district the action should 
be brought in that district where deft. 
or one of several defts. resides or 
carries on business. Notwithstanding 
sect. 2, sub-sect. 2 (2), of the Act pro- 
viding that in the Aot unless there is 
something in the subject or context 
repugnant thereto 6 expressions 
** cause ’’ & “ action ’’ shall respectively 
have the same meaning as the same 
expressions have in King’s Bench Act, 
the words ‘‘ the cause of action ’’ in 
sect. 39 should not be construed In the 
same way as in King’s Bench Act, 
8. 38 because in seot. 29 ‘“‘ there is 
somothing in the subject or context 
repugnant thereto,”’ namely, the fact 
that sect. 29 confers jurisdiction on an 
{nferior ot. & therefore must be strictly 
construed, jurisdiction not being 
assumed beyond what is clearly con- 
ferred, whereas a different principle 
applies in sect. 35 which does not 
affect to deal with jursidiction but 
Simply deals with practice & pro- 
cedure in a superior ct.—HoOWELL v. 
Se 11921) 3 W. W. BR. 687.— 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


acted under reg.’2 B., & dismissed the petition. 
On July 22, 1920, suppliants gave notice of 
On Aug. 16, 1920, Indemnity Act, 
1920 (c. 48), was passed :—Held: 


Re Emeny, Emery v. Emury, (1923] P. 184 ; 
02 L. J. P. 188; 89 T. L. R. 7133 eub nom. 
In the Goods of EMERY, Emery v. Emzry, 130 


Add. Annotation :—Refd. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, [1918] 1 K. B. 180. 


Add. Annotations :—Refd. Goldrei, Foucard 
v. Sinclair & Russian Chamber of Commerce 
in London, {1918] 1 K. B. 180; 
Council v. Hopley (1923), 180 L. T. 


Cheshire 


Koursk, [1924] P. 140; Venn »v. 


Tedesco, {1926] 2 K. B. 227. 


Add. Annotations :—Apld. Cheshire County 
Council v. Hopley (1923), 180 L. T. 128. 
Refd. Goldrei, 
Chamber of Commerce in London, [1918] 1 
K. B. 180 ; The Koursk, [1924] P.140; Venn 
v. Tedesco, [1926] 2 K. B. 227. Mentd. Re 
Pain, Gustavson v. Haviland, [1919] 1 Ch. 38. 


oucard v. Sinclair & Russian 





NATIONAL Ry. Co., [1927] 1 D. L. R. 
951; (1927) 1 W. W. R. 193; 21 
Sask. L. R,. 345.—CAN. 
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sj. Sale of goods—To be delivercd at 
place na ayment to be made else- 
where. }—Deft., in Perth, gave to B., who 
was agent for pltf., a written order for 
certain goods at a price, Thia order 
BK. transmitted to his principal in 
Melbourno, who declined it, but 
authorised B. to inform deft. that 
pitf. would accept the order at in- 


creased prices, mes in ink an the 
original order. These new prices were 
subsequently submitted by B. 


deft., who agreed to take certain of the 
good at the increased prices. By the 
contract the goods were to be delivered 
f.o.b. Melbourne, payment to bo by 
draft payable at Perth, coat of onan 
to be added. Pitt. apeiped the goo 
to deft. in Perth, who refused to 
accept the draft alleging inferiority of 
the goods :—Held: the contract was 
made in Perth; & the only breach of 
the contract took place in Perth; & 
although gellvery had to be made 
f.o.b. Melbourne, there was not a cause 
of action arising within Victoria.— 
OHIDZEY v. BRECKLER, [1920] V. L. R. 
558.—AUS. 

ak. — ———.} —-A “cause of 
action ’’ on a breach of contract in- 
cludes the contract & its breach. If 





a@ purchaser of machinery promises to 
pay the purchase price the vendor 
at M., but signs the agreement & 


receives the machinery at W. the 
vendor’s cause of action for the pur- 
chaxor’s failure to Rey cannot be said 
to arise at M.—WHESTERN CANADA 
Avro TrRacToR Co., LTp. v. BIARNA- 
BON, [1920] 1 Ww. W. R. 621.—CAN. 


si. ee. ppaeratens | Pitt. sold & de- 
livered a motor car deft. at Prinoe 
Albert, & deft. gave lien notes therefor 
signed at ince Albert but payable 
at Saskatoon :— Held; the suit for 
balance due thereon was properly 
en C) nm judicial 
district as the ‘* cause of action °’ arose 
there.—OtmstTgap ov. Scott, [1921] 1 
W. Ww. R. 1033.—CAN. 


sm. Contrad—Where act or omission 
gimng complaint occurs.}—A 
*““cause of action’? as applied to 
actions in the Ct. of King’s Bench & 
for the P of King’s Bench Act, 
R. 8. S., 18920 (c. 39), 6. 35, arises 
where, with reward to a contract, the 
act or omission of deft. cocura which 
gives pltf. his cause of complaint 
although the term may have a differen 
construction in cases involving the 
local jurisdiction of inferior cts.— 
ST. Louis RupmaL MUNICIPALITY v0. 
MaRKHAM, [1921] 1 W. W. R. 950.— 





106 iii. S. 2. Sutrrz vc. Canapian ; CAN. 
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114. Add. Annotation :—Refd. Huyton & Roby Gas | 147. Add. Annotation :—As to (1) Expld. Courtenay 


Co. v. Liverpool Corpn., [1926] 1 K. B. 146. 
116a. —— Claim for d es—Right to prior 
general deciaration.|—-Where the substantial 
object of an action is damages & not the ascer- 
tainment of a common right for future 
guidance, pltfs. ought not to be allowed to 
split up a cause of action & first obtain a 
declaration, & then in a second action work 
out its result.—JoNEs v. Cory Brotugrs & 
Co., Lrp., THoMas v. Great MOUNTAIN 
CoLLipkiges Co., Lp. (1921), as reported in 
152 L. T. Jo. 70, C. A. 
For “ new subsidence ’”’ read “ recurring tort.’’ 


Add. Annotations :—As to (1) Refd. Boynton 
v. Ancholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213; Kennard v. Cory, [1922] 
1 Ch. 265; Huyton & Roby Gas Co. v. Liver- 
pool Corpn. (1925), 42 T.L.R.116. Generally, 
Refd. Conquer v. Boot, [1928] 2 K. LB. 346. 

Add. Annotalions :—Apld. Wilson v. United 
Counties Bank, [1920] A.C. 102. Consd. Ord 
v. Ord, [1928] 2 K. B. 432. Apld. The 
Koursk, [1924] P. 140. Consd. Conquer v. 
Boot, [1928] 2 K. B. 336. 
Foucard v. Sinclair & Russian Chamber of 
Commerce in London, [1918] 1 K. B. 180; 
Debenham v. Perkins (1925), 133 L. T. 252. 

125. Add. Annotation :—Generally, Refd. Conquer 

v. Boot, [1928] 2 K. B. 336. 

129. Add. Annotations :—As to (1) Refd. Ord v. 
Ord, [1923] 2 K. B. 432. As to (2) Refd. 
Mackenzie Kennedy v. Air Council, [1927] 2 
K. B. 617. 

186. Add. Annotation :—Refd. Ord v. Ord (1923), 
92 L. J. K. B. 859. 

144. Add. Annotation :—Consd. Fishwick v. Gyani, 
{1925} 1 K. B. 617. 

145. Add. Annotation : —Refd. Goldrei, Foucard v. 

Sinclair & Russian Chamber of Commerce in 

Jondon, {1918} 1 K. B. 180. 


117. 
118. 


122. 


Refd. Goldrei, | 


v. Barle (1850), 10 C. B. 73. 


158a. —~ -]—In the ordinary case of pos- 
sible sontroversy between parties, but where 
no specific right has been asserted & no claim 
formulated, it is not open to one of the parties, 
because he apprehends a claim against him, 
to serve a writ or other process upon the other 
party in order to obtain a determination that 
such claim cannot be made. 

Where the sole exor. under a will nevor 
made any claim against the beneficiaries 
for repayment of certain costs which he had 
been ordered to pay to them, all he did 
having been to reserve his right to claim 
such repayment under a deed of indemnity 
that the beneficiaries had executed in his 
favour :—Held: the ct. had no jurisdiction 
to mako a declaratory judgment under R.S (., 
Ord. 25, r. 5, & Ord. 54a, vr. 1, on the applica- 
tion of the beneficiaries, their duty being to 
wait until they were attacked & then to raise 
their defence.—te CLAY, CLAY v. Bootiu, Re 
A Derp oF INDEMNITY, [1910] 1 Ch. 665 85S 
lL. J. Ch. 40; 119 L. T. 7543 63 Sol. Jo. 23, 
C. A. 

poe freon :—Consd. Jacger v. Jaeger Co. (1927), 44 RPC. 
de 





Declaratory judgments generally, see Jupa- 
MENTS. 


176. Add. Annotation :-—Refd. Aksionairnoyo Ob- 
schestvo, A. M. Luther v. Sagor, (1921) 1 
Ix. B. 456. 


179. Add. Annotafiona :—Consd. Lowe v. Bentley 

- (1928),44T. L. lt. 888. Mentd. Gill v. Carson 

(1917), 26 Cox, ©. ©. 774; Vanderpant v. 
Mayfair Hotel Uo. (1929), 27 L. G. R. 762. 


180. Add. Annotalions :—Consd. Lowe v. Bentley 
(1928), 44 T.L. R. 388. Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920} 1 K. B. 
720. 


Part Il—lIn respect of what Acts and Omissions an 
Action will Lie. 


187. Add. Annotations :—Consd. Neville v. London 


‘* Express '? Newspaper, (1919) A. C. 368. | 
Distd. Everett v. Ryder (1926), 185 L. T. 302. | 


Refd. Weld-Blundell v. Stephens, [1020] A. C. 
956 ; Simmonds v. Newport Abercarn Black 
Vein Steam Coal Co., [1921] 1 K. B. 616; ' 
Manton v. Brocklebank, [1923] 2 K. B. 212. 


187a. ——_—-.|—Where a person has a sole exclusive | 
right, which is infringed upon, if an action 
of trespass will not lie, he may have an action 


of the case, for the law will not permit a | 


PART 1 SECT. 2, SUB-SECT. 4.--B. 


en. Breach of trust—- Failure to 
account,)--The wrong of a aale of land 
in breach of trust the wrong of a 
failure to account are entirely different 
things ; & in this case WAS a 
oun of different causes of action, 

which the different defts. were not 
all interested. An order was made | 
req pitf. to elect upon which 
cause of action he would 
THomsas v. Day oe 
W. L. R. 244; 2 W. 
Dp. L. Ft. 238,—CAN. 


act. of 


. H. 183; 


PART I. SECT. 2, SUB-SECT. 4.—C. 
wi. ——— Account by agent.J—In a | 


anit hauna nnnn an allagadl aranow 


the cause of action, & not each separate 
payment or collection. 
individual act of collection cannot | 
therefore be aaid to be a part of the | 
froceod.— canse of action so as to confer juris: Wis p 
1912), 21 ' diction on the ct.—SHAH SANKAL- nape 1 
3; ¢ | CHAND t. AMBALAL NAGINbas (1929), 
{LL It. Bom. 192,--IND. 


3 


man who has a right to be without a remedy. 
~—WHITCHURCH’ v. Liipy (1742), 2 Atk. JUL ; 
26 BH. R. 636, L. C. 
Annotation :—Mentd. A.-G. to Prince of Wales v. St. Aubyn 
(1811), Wight. 167. 

191. Add. Annotations :—Refd. Manton v. Brockle- 
bank, (1923] 1 K. B. 406. Mentd. Butter- 
worth v. Butterworth & Englefield, Collins v. 
Collins & Harrison, Barratt v. Barratt & Fox, 
Howell v. Howell & Walker, Adams v. Adams 
& Ward, Eliworthy v. Ellworthy & Ledgard, 
(1920) P. 126. 


| PART I. SECT. 2, SUB-SECT. 5.-—B, 
141 i, —— oa 


the general agency with 


under Criminal Code, 0. 748 :—-Held : 
deft. was under 6 734 of the Code 
released from any subsequent civil 
srocecdings for the same cause ~ 
DuuesBa, (1924) 3. 7. 0 

W. KR. LITT; 200 Alta 


Any 


636; 2 , ° 
L. H. 493.—OAN. 


Cases 198—249. 


198. Annotation :—Refd. Manton v. Brocklebank, 
[1923] 1 K. B. 406. 


194, Add. Annotations :—Consd. Banbury v. Bank 
of Montreal, [1918] A. C. 626. Refd. Janvier 
v. Sweeney, [1919] 2 K. B. 316. Mentd. 
Guaranty Trust Co. of New York v. Hannay, 
[1918] 2 K. B. 623. 


197. Add. Annolation :—Apld. R. v. Poplar B. C. 
(No. 1), [1922] 1 K. B. 72. 


198. Add. Annotations :—Refd. Winsford Enter- 
tainments v. Winsford U. D. C. (1924), 23 
LL. G. R. 254; Layzell v. Thompson (19286), 
43 T. L. R. 58. 


205. Add. Annotations :—Folld. Janvier v. Sweeney, 
[1919] 2 K. B. 316. Consd. Hambrook v. 
Stokes (1924), 41 T. L..R. 125. Refd. 
Shapiro v. La Morta (1923), 130 I. T. 622. 


205a. Injury to health caused by false statement.] 
—The wilful making of a false statement with 
the knowledge that it is calculated to cause 
injury to the health of the person to whom 
it is made constitutes a good cause of action, 
if in fact such injury is thereby caused.— 
JANVIER v. SWHENEY, [1919] 2 K. B. 316; 
88 L. J. K. B. 1231; 121 L. T. 179; 35 
T. L. R. 360; 63 Sol. Jo. 430, C. A. 

Annnation :—Consd. Hambrook v. Stokes, {1925] 1 K. B. 


205b. Mental shock caused by negligence.]—Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, ao child, 
& pitf.’s wife suffered a severe shock & died 
in hospital about ten da later. Pltf. 
claimed damages under Fatal Accidents Act, 
1846 (c. 93), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 
occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 
immediate personal injury either to herself 
or to her children.—HAMBROOK v. STOKES 
Brotiuens, [10925] 1 K. B. 141; 94 L. J. K. B. 
435; 182 L. T. 707; 41 T. L. R. 125, C. A. 


206a. —— -J]—If the law casts any public 
duty upon a person which he refuses or fails 
to perform, he is answerable in damages to 
those whom his refusal or failure injures.— 





PART IJ. SECT. 1, SUB-SECT. 2. 

an. Act per ae injurious—Lawful act 
on own land.}-—~— Where the unavoidable 
consequence of a lawful act done by a 
porson on his own land, such as the 
erection of a mill dam, is to injure his 
neighbour, an action lies for such 
injury: but not if such act ner se 
would not be necessarily or probably 
injurious, but becomes so from a cause 
not under the control of either part y.— 


breach 


PETERS v. DEVINNEY (1857), 6 GC. P. arty.—SMITH 








which damages could be assessed. On 
appeal tho trial judge’s view, as to the 
absence of evidence of damages, was 
sustained, but it was held that as a 
of warranty had been shown 
pitf. was entitled to a judgment for 
nominal damages, but that since the 
action was ove for the recovery of 
substantial damages & not merely to 
assert a legal right there should be no 
costs of the trial or appeal to either 
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FERGUSON v. KINNOULL (HARL) (1842), 9 
Cl. & Fin. 251; 4 State Tr. N. 8S. 785; 8 
BH. R. 412, H. L. 
Annotations :—Refd. Heriots Hospital, Feoffees v. Toss 
(1846), 12 Cl. & Fin. 607 ; Rogers v. Rajendro Dutt (1860), 
8 Moo. Ind. A iP. 103; Sinclair v. Broughton & Govern- 
ment of India (1882), 47 L. T. 170; Alen v. Flood, [1898] 
A.C. 1. Mentd. A.-G. v. Murdoch (1850), 14 Jur. 588 ; 
Everett v. Griffiths, [1921] 1 A. C. 631. 
215. Add. Annotations :—Refd. Turpin v. Victoria 
Palace, [1918] 2 K. B. 539; Neville v. London 
‘‘ Express’? Newspaper, [1919] A. C. 368; 
Wilson v. United Counties Bank, [1920] 
A. ©. 102. Mentd. He Thellusson, Er p. 
Abdy, {1919] 2 K. B. 735. 


Add. Annotation :—Consd. Neville v. London 
‘‘ Express’? Newspaper Ltd., [1919] A. C. 
368. 


217. 


223. Add. Annotations :—Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Said 


v. Butt, (1920) 3 K. B. 497. 


Add. Annotations :—Refd. Boynton wv. An- 
cholme Drainage & Navigation Comrs., 
[1921] 2 K. B. 213; Kennard v. Cory, [1922] 
1 Ch. 265; Huyton & Roby Gas Co. v. Liver- 
pool Corpn., [1926] 1 K. LB. 146. 


Annotation :—Distd. The Zelo, [1922] P. 9. 


Add. Annotations :—Mentd. Weinberger v. 
Inglis, [1919] A. C. 606; KR. v. Ilousing 
Appeal Tribunal, [1920] 3 K. B. 334; lt. v. 
Leman Street Police Station, Inspector, 
Ex p. Viuicoff, R. v. Secretary of State for 
Home Affairs, Ex p. Same (1920), 89 L. J. 
K. B. 1200. 


224. 


231. 
232. 


235. Add. Annotation :—Apld. Sorrell v. Smith, 
[1925] A. C. 700. 
2388. Add. Annotations :—Refd. Bournemouth- 


Swanage Motor Road & Ferry Co. v. Harvey, 
(1930), 99 L. J. Ch. 3837. Mentd. Yorkshire 
East Riding County Council v. Selby Bridge 
Co., [1925] Ch. 841; Layzell v. Thompson 
(1926), 43 T.L. R 58. 


Add. Annotations :—Refd. Everett v. Griffiths, 
[1920] 3 K. B. 168; More v. Weaver, [1928] 
2 K. B. 620. 


239. 


240. Add. Annotation :—Refd. Ilford U. D. C. v. 
Beal, [1925] 1 K. B. 671. 


Add. Annotation :—Refd. Valentine v. Hyde, 
Satna mae 129; Sorrel] v. Smith, [1925] 
A. : 


Add. Annotations :—Refd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Ware 
& De Si hs v. Motor Trade Assocn., [1921] 
3 K. e e 


241. 


242. 


their lands on the shore of a lake, 
where the sand met the grass-covered 
bank, that sand swept from pltfs.' 
lands by storms was carried by the 
wind across defts.’ beach, & came to 
rest in these holes, & that, when the 
next stomn came, the sand remained 
in the holes & was pot blown back to 
pitfs." lands. Pltfs. contended that it 
was wrongfully detained by defts. :— 

Held: pitfs. bad no cause of action, as 
{19238} 4 | the sand could not be considered a 


- WaRD, 
389.—CAN. ». L. RR. 850; [1928] 3 W. W. R. 341; | chattel upon ite severance by the wind 
37 Man. L. R. 528.—CAN. from its original situs, if shifting 
PART II. SECT. 1, SUB-SECT. 6. sand could be said to have a situs.— 
216 iil. ---An action for | PART Il, SECT. 8, SUB-SECT. 1. | BSSMNER o. BLEAKLEY, [1024] 2 
a for_a misrepresentation on a revag., [1993] 2 D. L. R. 576: 53 
sale of goods was dismissed on the 237 iit. ——.]—-Pitfs. complained la >. Sree ce , 


ground that there was no evidence on 


that defts. dug holes in the beac 


4 


upon O. L. R. 124.—CAN. 


248a,. ——- ——- ———.]—St. NeEDEPoRT (PRIOR) 
v. WESTON (1443), Y. B. 22 Hen. 6, fo. 14, 


pl. 238. 
Annotations :—Consd. suey, ALAA Fiold 6.91. tac ryt. 855; 


page oe Dysart. {191 urch- 


v. Tunstal (1659), Mona. tea: -Pain ag ern 

(1691). Holt K, B. 6; Newton v. Cubitt 1862), 1 

. B. N.S. 32; Hopkins v. G. N. Ry. (18 . B. 
Tie Cowes U. C. v. Southampton Isle of Wight : South 


of Bngiand Royal Mail Steam Packet Co. . 3 Be. Be 
287: General Estates Co. v. Boaver, tae B. 
Mentd. Godfrey’s Case (1814), 11 Co. p. 


246. Add. Annotations :—Consd. Winsford Enter- 
tainments v. Winsford U. D. C. (1924), 23 
L. G. R. 264. Refd. Yorkshire Rast Riding 
County Council v. Selby Bridge Co., [1925] 
Ch. 841 ; Bournemouth-Swanage Motor Road 
& Forry Co. v. Harvey, [1929] 1 Ch. 686. 
Mentd. Layzell v. Thompson (1926), 43 
T. L. R. 58; Jaeger v. Jaeger Co. (1927), 
44 R. P.O. 487. 


247. Add. Annotation :—Refd. Goddard v. Wat- 
ford Co-op. Soc. (1924), 41 R. P. C. 218. 


Add. Annotation :—Mentd. Hemmings v. 
Stoke Poges Golf Club, [1920] 1 K. B. 720. 


249. Add. Annotations :—Consd. Pratt v. British 
Medical Assocn., [1919} 1 K. B. 244; Valen- 
tine v. Hyde, [1919] 2 Ch. 129; Ware & De 
Kreville v. Motor Trade Assocn., [1921] 3 
Kk. B. 40; Sorrell v. Smith, [1924] 1 Ch. 506. 
Apld. Reynolds v. Shipping Fedcration, 
[1924] 1 Ch. 28; Thompson v. British 
Medical Assocn. (N.S.W. 
A. ©. 764. Apld. Sorrell v. Smith, [1925] 
A.C. 700. Refd. Evans v. Heathcote, [1918] | 
1k. GB. 418; Thomas v. Moore, [1918] 1 K. i. 
055 3 Davies v. Thomas, [1920] 2 Ch. 189; 
Rawlings v. General Trading Co., [1921] | 
K. B. 635 3: Brimelow v. Casson, [1924] 1 Ch. 
302; British Oxygen Co. v. Liquid Air, 
[1925] Ch. 383. Mentd. Montefiore v. Menday 
Motor Components Co., [1918] 2 K. B. 211; 
Re Wallace, Champion v. Wallace, (1020) 
2 Ch. 274. 


248. 


249a. Unlawful means used.]—A single 
person or a body of persons commits an 
actionable wrong if he or they inflict actual 
pecuniary damage upon another by the in- 
tentional employment of unlawful means, 
such as threats of coercive action, to injure 
that person’s business, even though the un- 
lawful means may not comprise any spccific 








| 


act which is per se actionable & actual malice , 


is not proved. The element of conspiracy 
in a case of this kind is of importance only 
in considering the weight of the acts alleged 
& the extent of the damage resulting there- 
from. 

Defts., the British Medical Association, a 
body incorporated for the purpose of main- 


PART II. SECT. 3, SUB-SECT. 2.—B. | 


258 ii. -}—-1f @ person who, by ,; 
virtue of his porition or Influence, has | 
power to carry out his design, attempts, 
ba eave apace to prevent, & | 

| 





succeed. reventing by threata to a 
ors ial Kee wence upon & workman's ae. 
embiloyers. or would-be ~employers, pay 


such workman from obtaining or an alleged 


holding employment in his calling. 
euch workman suffers damage thereb 
then that person is liable to the wor 


man for euch damage.—THOMPSON ». in 


Government 


that such of dofts. as suppHed less than 
their proper share of 
Canadian publishers during the years 
1918 & 1919, were liable tot pay to pitt. 
co. the Joss suffered by it iu supplying 
more than its proper share during the 
& asked for an account & 
The claim was based upon 

agreement between the 
varties & also upon orders alle 
have been made by the Paper 
troller SpE Utne by we Canadian 

ov. 
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i “the honour & interests of the 
medical profession,’’ & other defts., who 
were members of the Association, instituted 
& pursued a system of professional & social 
ostracism or boycott against pltfs., who were 
medical men, by means of threats & widely 
extended coercive action. Defts. sought to 
justify the boycott on the ground that the 
conduct of pltfs. in acting as the medical 
officers of a certain medical dispensary was 
detrimental to the honour & interests of the 
profession. As a result of the boycott pltfe. 
suffered pecuniary loss in the exercise of their 
profession :—Held: pltfs. had a good cause 
of action against all defts. for damages.— 
Pratr v. BritTisi1 MEDIcAL Assocon., [1910] 
1K. B. 244; 88 L. J. K. B. 628; 120 L. T. 
41; 35T. L. R. 14: 63 Sol. Jo. 84. 


1919} 2 Ch. 129; v. Thomas, “ae $17: 
rere Id a subt, (1920) 
initia Ry. Traffte & Electric Co. vw. CO. RR, a 
[1919] 2 Ch. 120. Retd. Pratt v. British 
3K. B. 40. 


Annotations ea Waro & De Froville v. Motor Trado 
Assocn., (1921) 3 r Be Al Refd. Valentine e. Hyde, 
Hodges v. Wobb, [1 rth 2 ‘Ch. 70; 

3K. 3B. Sorrell ». Mmith; (1945) A. : 
Co. & L. Cc. ¢ Is 6 
922]2 K. B. 260 
250. Annolations :—Consd. Valentine v. Liyde, 
Medical Assocn., [1919] 1 K. B. 2t43; Ware 
& De Freville v. Motor Trade Assocn., [1921] 
251. stdd. Annotation :— Refd. Spalding v. Gamage 
(1918), 35 R. P. Cc. 101. 


Branch), [1924] | 953. Add. Annotations :-—Consd. Pratt 0. British 


Medical Assoen., [1010] 1 K. B. 244; Valen- 


tine v. Hyde, (1919) 2 Ch. 120. Apld. 
Davies v. Thomas, [1920] 2 Ch. 180. Consd. 
Hodges v. Webb, [1920] 2 Ch. 70; Ware & 


De Freville v. Motor Trade Asssocn., [1921] 


3 °K. B. 40; White v. pays [192L} 1 Ch. bs; 
Sorrell v. Smith, [1923] 2 Ch. 32. Apld. 
Sorrell v. Smith, [1925] A. C. 700. Consd. 


Hardie & Lane v. Chilton, [1928] 2 K. 1. 306. 
Refd. Wolstenholme v. Ariss, [1920] 2 Ch. 408 ; 
Sorrell v. Smith, [1924] Lb Oh. 506, 


255. Annolation : -Refd. Conron v. 
[1922] 2 Ch. 283. 

256. Add. Annotations :- Distd. The Zeclo, [1922] 

P. 9. Apld. Federated Coal & Shipping Co. 

K., [1922] 2 K. 1B. 42. Consd. McColl v. 

Canadian VPacifle Ry... [1928] A. C. 126. 

Refd. Elliott Steam Tug Co. v. Shipping 
Controller, [1922] ] K. B. 127. 


257a. J—A number of discharged sailors 
entered into a partnership according to the 
terms of which the sailors were to perform 
together at certain music halls & were not 
to appear during the terms of the partnership 
in any other theatre or music hall. Pltfs., 
who were members of the co., complained 
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tomers at, higher prices, & was thus 
newsprint to | compelled to bear the burden, which 
should have been shared by some of 
defts. the ct. had no jurisdiction to 
compel an adjustment of pltf. co.’ 
| claim by those defts. who shirked thelr 
alr share of the  burden.—Fonrr 
Frances Pour Co. rv. SraNisn RIven 
utr Co., (19281 LD. Ja Re 753 3 te 
oda RR. Pte WG (ia. pet en 4D. L. 
ld 


182: 
2 asee a& workmas 
who has boen suspended by his emn- 


d to 


Jomp- 64 0 


.— A 


917 -—/feld : 


although pltf. co. Seanad a sub- | ployers suffers damage as a result of 
Sot R. 778 CON oraM ese stantiel logs of profit by reason of ita | two or more persons conspiring with- 
. t. 52 , having been compelled by the Govern- | out justification, to sndase the chiploy: 
256 ti, ——.J—PIitl. & manu- : ment to supply the Western Canadian | ers not to reinstate him, he has a right 
facturer of newsprint, ‘Dro ht this ; publishers with newsprint at prices | of action ee CoN them.-—THOMPHON 1 
action aguinst other manufacturers | fixed by the Comptroller when it could ea ING a aM [1924] 4 
of the same articles for a declaration ‘' have been sold to limited states cus- 8; 3 W. W. R. 524.~CAN. 
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Cases 257a—-333. 


259a. 
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258 iil, ——  JFleighteud fence.j- 
Applt. & resp. owned & reaidod 
adjoining pro 
erected an 8 ft. iron fence or hoarding 
on the boundary between the pro- 

ertics 

o a he 
his lavatory from the view of an attlo 
window which appt. had orected. On 
the day the wor 

started applit notifled resp. 
tho fence could not be erec 
@ trespass being committed, he would 


that the deft. had induced certain of the 
sailors to break the contract by promising 
to get them employment & by obtaining 
other engagements for them. By amend- 
ment it was further alleged that deft. had 
wrongfully continued persons in her employ- 
ment with the knowledge that by being in 
her employment those persons were breaking 
&® contract with pltfs.:—Held: assuming 
am action lies to recover damages on the 
latter ground, the foundation of this action 
is that there shall be notice to deft. of a sub- 
sisting contract which one party, at all 
events, is still willing & able to perform; & 
there being sufficient evidence before the 
county ct. judge that the partnership had 
for all practical purposes come to an end, no 
action lay.—LoNnGa v. SMITHSON (1918), 88 
L. J. K. B. 223; 118 L. T. 678; 62 Sol. Jo. 
472, D. C. 


Annotation :-—Refd. Said v. Butt, [1920] 3 K. B. 497. 
258. Annotations :—Consd. Pontardawe HR.D.C. v. 


Moore-Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice, [1919] 1 K. B. 304; 
ight Birmingham Navigations, [1924] 


Damage by rats.]—A firm of artificial 
Manure manufacturers had on their premises, 
for the purposes of their business, a heap of 
bones which attracted rats. The occupier of 
adjoining promises was a farmer. Tho rats 
made runs between the factory & the fields 
& entered the farmer’s land, & damaged his 
crops. The business had been carrned on for 
at least thirty yoars, & there was no evidence 
to show that the bone sa had been in- 
creased beyond what it had been in past 
years, or anything to show that an increase 
which had actually taken place in the num- 
bers of the rats was due to anything done by 
the manufacturers. In an action by the 
farmer against the manufacturers :—Held : 
in the absence of evidence showing that there 
had been an unusual & excessive collection 
of bones on the factory premises, or of any- 
thing unusual or excessive done by defts., or 
of any duty neglected by defts., pltf. could 
not maintain an action for damages.— 
STERARN v. PRENTICE BROTHERS, LtTn., [1919] 
1K. B. 304; 88 L. J. K. B. 422; 120 I. T. 
445; 35 T. li. R. 207; 63 Sol. Jo. 229; 17 
L. G. R. 142, D. O. 





261. Add. Annotation :—Refd. Ware & De Fre- 


ve v. Motor Trade Assocn., [1921] 3 K. B. 


262. Add. Annotations :—Apld. The Moliére (1924), 


41 T. Ju. R. 154. Refd. Kent v. Atkinson, 
[1923] P. 142. 





ceeded with. 


upon | from trespass 
rties. In 1925 resp. 


clahning dam 


in 1929 resp. raised th 


e fance 
ht of 18 ft order to shield | upon the land 
erecting & 


1t was 
as was 


then instituted the 
ages on the 
resp. had maliciously by 
servants and/or workmen trespassed 
. for au. a of 
pry J on the boundary. 
roved that on one occasion a 
iece 0 Lea fell upon applt.’s land 


workmen —Held : 
heightening of the 


264. 


265. 


266. 


268. 


270. 


288. 


296. 


304. 


309. 


310. 


320. 


825. 


326. 


828. 
332. 


333. 


——— ee 


hue for damages if the work were pro- 
A few days later applt. 
obtained an interdict. restraini 
on his land. App « y (2) 
resent action, 
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Add. Annotation :—Refd. Kent v. Atkinson, 
[1928] P. 142. 


Add. Annotations :—Refd. Barnett v. Cohen, 
{1921]2 K. B. 461; Kent v. Atkinson, [1923] 


e 142. - 


Add. Annotations :—Refd. Nunan v. Southern 
Ry., [1924] 1 K. B. 228. Mentd. Mannagan 
v. Shaw, [1920] 3 K. B. 96; Starr Estate Oo. 
v. Blackpool Corpn. (1920), 19 L. G. R. 9; 
Nicolle v. Nicolle, [1922] 1 A. C. 284; Harper 
v. Hedges, [1923] 2 K. B. 814; Parry v. 
Harding (1924), 88 J. P. 194; Venn v. 
Tedesco, [1926] 2 K. B. 227. 


Add. Annotations :—Consd. Bradford Corpn. 
v. Webster, [1920] 2 K. B. 135. Apld. The 
Moliére (1924), 41 T. L. R. 154. Refd. 
Baker v. Dalgleish S.8. Co., [1922]1 K B. 36. 


Annotation :—Consd. Weld-Blundell v. Ste- 
phens, [1919] 1 K. B. 520. 


Add. Annotation :—Mentd. Pryce v. Pioneer 
Press (1925), 42 T. L. R. 29. 


Add. Annotation :—Refd. Friern Barnet U. C. 
v. Adams, [1927] 2 Oh. 25. 


Annotation :—Apld. Webster v. Harrison, 
Townsend (1920), 89 L. J. K. B. 1077. 


Add. Annotation :—Refd. Dverett v. Ryder 
(1926), 1385 L. T. 302. 


Add. Annotation : — Mentd. 
Adams (1930), 69 L. Jo. 301. 


Annotations :-—Generally, Refd. A.-G. v. Sewell 
(1918), 88 L. J. K. B. 425; Boultwood v. 
Paignton U. D. OC. (1928), 92 J. P. 98. 


Add. Annolations:—Refd. James v. British 
General Insce., [1927] 2 K. B. 311; Royal 
Wxchange Assce. v. Hope, [1928] Ch. 179. 
Re Collier, [1930] 2 Ch. 37. Mentd. Re Engel- 
bach’s Estate, Tibbetts v. Engelbach, |1924) 
2 Ch, 348; Perrin v. Dickson (1929), 98 
L. J. K. B. 683. 


Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, 
{1929} 1 K. B. 470. 


Add. Annotations :—Apld. Wild v. Simpson, 
{1919} 2 K. B. 544. Consd. Lipton v. Powell, 
[1921} 2 K. B. 51. 


Add. Annotation :—Refd. British Oxygen Co. 
v. Liquid Air, [1925] Ch. 383. 


Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. O. 956. 


Add. Annotation :—Refd. Weld-Blundell v. 
Stephens, [1920] A. O. 956. 


Robertson v. 


ee me 





the value of applt.’s property, Sppit. 
could not recover damages, even if the 
work had been done maliciously : 

as resp. had not trespassed under 
a claim of right & had not insolently or 
defiantly insisted upon an appit.’s 
land, applt. was not ent to sueceed. 
—VANSTON v. Rost, [1930] W. L. RB. 
121.—S, AF e 


: PART II. SECT. 8, SUB-SECT. 2.—E. 


ng resp. 


ound that 
iself, 


ap. Goods claymed from  tenant— 
landilor 


y removed by the | Refusal of uccess + 
1) although the | BONNELL rc. Ferpis, {1929} 1 D. L. R. 
ence depreciated | 540; 60 N.S. RK. 297.—-CAN. 


Vol. L—Aotion. Cases 338- 376b. 


Part Ill—Who may Sue and be Sued. 


338. Add. Annotation :—Refd. Rex Co. & Rex 366c. ——~ Claim under unregistered bill of sale.}— 


Research Corpn. v. Muirhead & Comptroller- 
General cf Patents (1926), 44 R. P. C. 38. 


840. Add. Annoiations :—Refd. The Coaster (1922), 
91 L. J. P. 145; Page v. Scottish Insce. 
Corpn. (1929), 98 L. J. K. B. 308. Mentd. 
Edwards ». Motor Union Insce., [1922] 2 
K. B. 249 ; Elliott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127; McColl v. 
Canadian Pacific Ry., [1923] A. C. 126; 
A.-G. v. Glon Line & Liverpool & London 
War Risks Insce. Assocn. (1929), 34 Com. 


Oas. 309. 
345. Add. Annotation:—Mentd. Johnson  v. 
Srepnee & Carter & Golding, (1923) 2 K. B. 
>) eo 
354. Add. Annotation :—Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 


860. Add. Annotations :—Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1 K. B. 456. Mentd. Commonwealth Shin- 
ping Representative v. P. & O. Branch 
Service, [1923] A. O. 191. 
360a. Recognised, if acknowledged here.|— Where 
a revolution has taken place in a foreign 
country & the new Govt. has been recognised 
as the de jure Sovereign of that country by 
our Govt., that new Govt. is entitled to the 
possession & custody in England of records 
& State archives deposited here before the 
revolution by the old Govt.—Sovigr So- 
CIALIST REPUBLICS UNION v. ONOU (1925), 
69 Sol. Jo. 676. 
Add. Annotation :—Mentd. Slack 1. Leeds 
Industrial Co-op. Soc., [1923] 1 Ch. 431. 
Musical Performers’ Protection Assoen. v 


362. 


British International Pictures (1930), 16 
T. L. R. 485. 
363. Add. Annotation :—-Refd. Aksionairnoye Ob- 


K. B. 456; Soviet Republics Union v. 
Belaiew (1925), 42 T. L. R. 21. 

866a. Action by procurator—Validity of 
appointment.]—PItf., the Spanish ambassador, 
brought an action, as procurator for all the 
King of Spain’s subjects, to recover two 
ships & other goods seized by deft. :—Held : 
(1) no man can make a procurator for 
another; therefore the King could not make 
@ procurator for all or any of his subjccts ; 
(2) the office of ambassador did not include 
@ procuration private, but public for the 
King, nor for any several subject, otherwise 
than as it concerned the King.—ACUNA v. 
BINGLEY (1616), Hob. 78, 113; 80 E. R. 263, 


Annotations :—As_to (2) Consd. Hullett ». Spain (1828), 2 
Bli. N. 8. 31. Folld. Penedo v. Johnson (1878), 2W.R. 


103. Generally, Refd. Brunswick v. Hanover (1844), 13 
esfield (1676), 2 


L. J._ Ch. 107. . ey %. 
Saund. 259; The Hercules (1819), 2 Dods. 353. 
366b. Action by minister plenipotentiary. | -— 
A demurrer allowed to a bill filed by the 
agent duly authorised, & minister plen- 
potentiary of a foreign state, in re t of 
righte of such state, on the ground that the 
state was not properly represented.— 
SCHNEIDER vt. LIZARDI (1846), 9 Beav. 461; 
15 L. J. Ch. 435; 50 B. R. 421. 
Aanton > aoe. Penedo (Baron) vt. Johnson (1873), 29 
e « 20 








To a bill filed by the Chargé d’ Affaires of the 
Brazilian Govt. in this country, in his own 
name, to restrain judgment creditors from 
issuing execution against certain furniture, 
etc., upon which a sum of money had been 
advanced, as was alleged, by the Brazilian 
Govt. secured by an unregistered bill of sale 
of the furniture, ctc., a demurrer on tho 
und that the minister could not sue in 
is own name was allowed.——-PENEDO (BARON) 
alas (1878), 29 1. T. 1523 22 W. R. 
Annotation :—Consd. Duff Development Co. 
v. Kelantan Government, [1923] 1 Ch. 385. 


Add. Annotation :—Refd. Duff Dovelopment 
Ges v. Kelantan Government, [1921j A. 0. 


Annotations :-—Refd. The Tervaete (1922), 
128 L. T. 176; Duff Development (Co. ve 
Kelantan Government, [1928] 1 Ch. 885; 
Duff Development Co. r. Kelantan Govern- 
ment, (1924] A. O. 7897; Re Bjornstad & 
Ouse Shipping Co., [1924] 2 K. B. 673. 

Add. Annotation :—As to (2) Folld. Sovict 
Republics Union v. Belaiew (1925), 42 
——.|—A foreign Sovereign suing in 
the cts. of this country submits to the juris- 
diction to the extent only that he must 
give discovery, & cross Tice in mitiga- 
tion of the relief claimed by him can be taken 
against him. 

A foreign State sued to restrain dealing 
with, & for the appointment of a new trustee 
of, funds lodged in England in the names of a 
trustee for pltfs. & a trustee for detts. who 
held a concession from pltfs. for the con- 


368. 


372. 


875. 


876. 





376a. 


breaches of the terms of the concession was 
struck out.—Sourn AFRICAN Rereunnio v. 
COMPAGNIE PRANCO-BELGK DU CHEMIN DE 
Ver pu Norn, [1898] 1 Ch. 190; 77 FT. 
555; 46 W. R. 151; 14 T. 1. R. 65, 42 
Sol. Jo. 66. 

Annotations -—Consd. Duff Development Co. v. Kelantan 
Government, (1924) A. C, 797. efd. Jte Suarez, Suarez 
v. Suaroz, (1918) 1 Ch. 176; Tho Tervaete, (19221 P 250; 
Soviet Republics Union v. Bolaiow (1925), 42 'T L. 2. 21. 

876b. }—In 1916 a Russian Govt. 

Committee, of which deft. was a member, 
was set up in London by the Imperial 
Russian Govt. & continued by its successor, 
the Russian Provisional Govt., & the com- 
mittee, which incurred large financial obliga- 
tions, had possession of certain documents, 
which related to those obligations & were 
the property of those Govts. The committee 
ceased to operate in 1918, & the documents 
were handed over to a board of trustees 
appointed by the Chargé d’Affaires of the 
Russian Provincial Govt., & deft. became 
resident of the board. The documents had 
baconis the property of pltfs., the present 
Russian Govt., whose sovereignty had been 
recognised by the British Govt., but they 
were still in the possession of deft. Certain 
actions were pending against deft. ax u 
member of the Ruesian Govt. Commillée 








Cases 376b—392a. ENGLISH AND EMPIRE 


383. 


387. 


with regard to the transactions to which the 
documents related. Pitfs. claimed the de- 
livery up of the documents, & deft. contended 
that he was entitled to a lien on the docu- 
ments until he had received an indemnity in 
respect of the other actions, & he set up the 
contention by way of defence & counter- 
claim :—Held: although where a sovereign 
state was a plitf. a counterclaim could be 
Maintained against it, yet the counterclaim 
must be in respect of matters immediately 
connected with the claim, & as the indemnity 
sought by deft. was not in respect of any 
liability incurred by him in & about the 
custody of the documents, & was not in 
respect of matters immediately connected 
with the claim, the action succeeded & the 
counterclaim failed.—Sovi—er RkPUBLICS 
UNION v. BRuAtew (1925), 134 I. T. 64; 
42 T. 1. R. 21. 


Add. Annotation :~Refd. Soviet Republics 
Union v. Belaiew (1925), 42 T. L. R. 21. 


Add. Annotations :—Consd. Compania Mer- 
cantil Argentina v. United States Shipping 
Board (1924), 93 L. J. K. B. 816. Refd. Fic 
Suarez, Suarez v. Suarez, [1918] 1 Ch. 176: 
The Gagara, [1919] P. 95; The Porto 
Alexandre, [1920] P. 30; Duff Development 
Co. v. Kelantan Government & Colonies 
Crown Agents (1922), 389 T. L. R. 963 Duff 
Development Co. v. Kelantan Government, 
[1924] A. C. 707. 


887a. ——- Notwithstanding restrictior on exercise 


of sovereign rights.J—(1) It is the scttled 
practice of the ct. to take judicial notice of 
the status of any foreign Govt., & for that 
purpose, in any case of uncertainty, to seek 
information from a Secretary of State; & 
{he information so reccived is conclusive. 

(2) A Govt. recognised as sovereign by His 
Majesty's Govt. is not the less exempt from 
the jurisdiction of our cts. because it has 
agreed to restrictions on the exercise of its 
sovereign rights. 

By «a deed dated in July, 1912, the Govt. 
of Kelantan granted to applt. co. certain 
mining & other rights to be exercised in that 
State, & the deed contained an arbn. clause, 
which incorporated Arbn. Act, 1889 (c. 49), 
so far as applicable. Jisputes having arisen 
as to the effect of the deed, they were referred 
to an arbitrator, who made an award in 
favour of the co. & directed the Govt. to pay 
the costs of the arbn. In Dec. 1921, the 
Govt. applied to the Ch. Div., under Arbn. 
Act, 1889, s. 11, to set aside the award, but 
the application was refused. In June, 
1922, the co. obtained from the K. B. Div., 
under sect. 12 of the Act, an order giving 
leave to enforce the award, but the order 
was sct aside, on the application of the Govt., 
on the ground that Kelantan was a sovereign 
independent State. Before setting aside the 
order the master asked the Secretary of 
State for the Colonies for information as to 
the status of Kelantan, & received in reply 
an official letter stating that Kelantan was 
an independent State & its Sultan the 
sovereign ruler thereof, & that the King did 
not exercise or claim any rights of sovereignty 
over Kelantan, & enclosing an agreement | 
regulating the relations between the Sultan | 
& the King. By this agreement the Sultan 
agreed to have no political relations with | 
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any foreign power except through the medium 
of the King, & in all matters of administra- 
tion, other than those touching the Moham- 
medan religion & Malay custom, to follow 
the advice of an adviser appointed by the 
King :—Held: (1) the statement in the 
letter as to the sovereignty of Kelantan & 
its rulers was not intended to be qualified by 
the terms of the agreement, & the letter was 
conclusive ; (3) the Govt. of Kelantan had 
not submitted to the jurisdiction of the ct. 
for the purpose of the proceedings to enforce 
the award, either by assenting to the arbn. 
clause or by applying to the ct. to set aside 
the award.—DvuFr DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, [1924] A. C. 797; 
93 L. J. Ch. 343; 181 L. T. 676; 40 T.L. R. 
566 ; 68 Sol. Jo. 659, H. L. 


Annotations :—-As to (1) Apld. Engolke v. Musmann, [1928] 
A.C.433. Refd. Musmanno. Engelke (1927),96L.J.K. 8B. 
824. As to (3) Refd. Dickinson v. Del Solar (1929), 45 

T. L. R. 637. Generally, Mentd. North Charterland Kkx- 

ploration Co. (1910), Ltd. v. Jt. (1930), 99 L. J. Ch. 483. 


888. Annotation :—Refd. Duff Development Co. 
v. Kelantan Government, [1924] A. O. 797. 


889. Add. Annotation :—Consd. Soviet Republic 
Union v. Belaiew (1925), 42 T. L. R. 21. 


890. Add. Annotations :—Refd. The Tervacte, 
[1922] P. 259: Duff Development Co. ». 
Kelantan Government, [1923] 1 Ch. 385. 
Mentd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 3 IX. B. 532. 


392. Add. Annotations :—Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 3 K. B. 
532; The Tervaete, (1922) P. 250; Duff 
Development Co. v. Kelantan Government, 

1. 386; The Jupiter (1924), 93 
; The Jupiter (No. 3) (1927), 137 





392a. ——— -}—(1) In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 
pendent foreign sovercign is equivalent to a 
communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
considering whether it is borne out by 
documents which are appended to it. 

In an arbn. in this country between pltf. 
co. & the Govt. of Kelantan an award was 
made in favour of the co. with costs The 
Govt. of Kelantan then moved to set aside 
the award & this motion was dismissed with 
costs. An appeal from this decision was also 
dismissed with costs. No portion of these 
costs had been paid. The co. obtained a 
garnishee order nisi to attach money in the 
hands of the Crown agents of the Colonies on 
behalf of the Govt. of Kelantan. Upon an 
application by the co. for ha haar by the 
garnishees the Govt. of Kelantan & the 
Crown agents appeared together & contended 
that Kelantan was an independent sovereign 
State & the ct. had no jurisdiction to execute 
the orders for costs by a levy on the property 
of that State :—Held: (2) although the 
Govt. of Kelantan had, by initiating proceed- 
i to set aside the award of the arbitrator, 
submitted to the jurisdiction of the ct., 
(8) that submission had not the effect of 
rendering liable to execution any property 
belonging to the Govt. within the jurisdiction. 
—DUFF DEVELOPMENT Co. v. KELANTAN 


GOVERNMENT, [1923] 1 Ch. 385; 92 L. J. Ch. 
273; 129 L. T. 280; 39 T. L. BR. 187; 67 
Sol. Jo. 260, C. A. 

898. Add. Annotations :—Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 


ing Board (1924), 93 L. J. K. B. 816. 
entd. Aksionairnoye Obschestvo A. M. 


Luther v. Sagor, [1921] 1 K. B. 456; Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385; Duff Development Co. v. 
Kelantan Government, [1924] A. C. 797. 
———.]—A sovereign independent State 
does not, by entering into a trading contract 
with a foreigner, lose its immunity from 
process in foreign cts. as regards matters 
arising out of the contract; nor does a 
sovereign independent State, by making a 
submission to arbn. in a foreign country, lose 
its immunity from being impleaded in the cts. 
of the foreign country.—COMPANIA MERCAN 
TIL ARGENTINA v. UNITED States SHIPPING 
Boarp (1924), 93 L. J. K. B. 8163; 131 L. T. 
388; 40 T. L. R. 601; 68 Sol. Jo. 666, C. A. 
393b. ——- ———.]}—Durr D&vVELOPMENT Co. ». 
KELANTAN GOVERNMENT, No. 392a, ante. 
——.)— Dory DEVELOPMENT Co. v. 
KELANTAN GOVERNMENT, No. 387a, ante. 
Add. Annotations :—Refd. Re Suarez, Suarez 
v. Suarez, [1918] 1 Ch. 176; The Gagara, | 
{1919} P. 95; The Porto Alexandre, [1920] 
P. 30; Duff Development Co. v. Kelantan 


393a. 





893c. 
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Part 1V.——Conditions 


Add. Annotation :-—Mentd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. J. 

ldd. Annotation :-—Gcnerally, Mentd. Elles- 
mere v. Wallace, [1929] 2 Ch. 1. 


411. 
412. 


413. Add. Annotation :-—Mentd. ht. ve. Canadian 
N. Ry., [1923] A. C. 714. 
425. Add. Annotations :-—Consd. Joachimson v. | 


Swiss Bank Corpn., [1921] 3 K. L. 110. 
Refd. Bradford Old Bank v. Sutcliffe, (1918] | 
2K B. 833. 
Add. Annotation :—-Refd. Bradford Old Bank, 


Ltd. v. Sutcliffe (1918), 34 T. L. R. 619. 

Add. Annotations :—Consd. Joachimson ». 

Swiss Bank Corpn., [1921] 3 K. L. 110. 

Refd. Bradford Old Bank v. Sutcliffe, [1918] | 

. K. B. 833. 

434. Add. Annotations :—Refd. Bradford Old Bank | 
v. Sutcliffe, [1918] 2 K. B. 833; Joachimson 
v. Swiss Bank Corpn., [1921] 3 K. B. 110. 


428. 
430. 


Part V._-Suspension 


Add. Annotation :—Refd. Admiralty Comrs. | 
v. 8.3. Amerika, [1917] A. C. 38. | 


| 
-]—If the party know that he has 
been robbed of the goods, he must, in order 


496 e 


497a. 








PART V. SECT. 4, SUB-SECT. 1. 


498 iL. ——— —— Claim under Crimi- 
nal Injuries Code of Ireland.}—The : 
rule or doctrine that no civil remedy | 
will lie against the perpetrators of a 
felonious act until they have mn 
prosecu conviction is not 
applicable to a claim for compensation 


under Criminal 


was laid by pits. ba 
| t, of. R800 


9 


| 457. 


Injuries Code of | 
Ireland for goods atolen [pn the course 

of rioting.—TYLER v. CORK 
Councin, (1921) 2 I. R. 8.—IR 
}—A criminal charge 
nk against deft. in 


respec 
alleged it had overpaid deft. 
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Government (1922), 39 T. L. R. 96; Duff 
Development Co. v. Kelantan Government, 
(1924) A. C. 787; Compania Mercantil 
Argentina v. United States Shipping Board 
(1924), 93 L. J. K. B. 816. Mentd. Aksionair- 
noye Obschestvo A. M. Luther v. Sagor, 
{1921] 3 K. B. 532. 


Add. Annotation :—Generally, Refd. Soviet 
eee Union v. Belaiew (1925), 134 


403. 


406. Add. Annotations :—Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1924] 
A. C. 7987. Refd. Re Suarez, Suarez v. 
Suarez, [1918] 1 Ch. 176 ; The Gagara, [1919] 
P. 95; The Porto Alexandre, [1920] P. 30; 
Duff Development Co. v. Kelantan Govern- 
ment (1922), 389 T. L. BR. 96; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 93 L. J. K. B. 816. 


Add. Annotation :—Mentd. The Fagernes, 
{1937} P. 311. 

407a. —— ——.]}—Durr DEVELOPMENT Co. v. 
IKKELANrAN GOVERNMENT, No. 392a, ante. 


——,]—D uFF DEVELOPMENT Co. »v. 
KELANTAN GOVERNMENT, No. 88a, ante. 


409. Add. Annotations :-——Refd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 1 
K. 8B. 456 ; Dulf Development Co. v. Kelantan 
Ctovernment, [1923] 1 Ch. 385 3; Duff Develop- 
ment Oo. v. Kelantan Government, [1921] 
A. C. 797. 


407. 





407b. 


Precedent to Action. 


436. Add. Cilation :- 11 I. J. Q. 1. 87. 


448. Add. Annolalions :~ Refd. Bradford Old Bank 
v. Sutclifle, [1918] 2 K. B. 833. Mentd. 
Jonchimson v. Swiss Bank Corpn., [1021] 
3K. 3. 110. 


Add. Annotation: Mentd. Re Pinto Leite, 
Lap. Des Olivaes, [1920] 1 Ch. 221. 


Add. Annotations :- Consd. 

Swiss Bank Corpn., |J921) 3 K. 3B. 110. 
Refd. Bradford Old Bank rv. Sutcliffe, [1918] 
2K. 1. $33. 


Add. Annolalion :—As to (1) Refd. Bradford 
Old Bank v. Sutcliffe, [1918] 2 K. B. $33. 


Add. Annolalion :—Consd. Bradford Old 
Bank v. Sutcliffe, [1018] 2 K. B. 833. 


Add ‘‘¥For full anns., see S. C., No. 176, 
anle.”’ 


461. Joachimson v. 


462. 
463. 


480. 


of Right of Action. 


to obtain restitution, first prosecute the 
felon —HARRIS v SHAW (1736), Lee temp. 
Hard. 349; 95 BE. lt. 226. 


Annotation :—Refd. Wells v. Abrahams (1872), L. R. 7 
Q. BB. 554. . 


deciston in the erlminal trlal had becn 
given, pltfs. instituted an action to 
recover the mouey. It was contended 
on behalf of deft. that immediately thie 
evidence } = awdeninal arf¥ecne ea 
| on the part of deft., which had not been 

prosecuted to conviction or acquittal, 
pitfs. should not have been allowed to 


CouNTY 


which the bank 


Before | 


Cases 507-——-661b. 


507. 


516. 


549. 


551. 


552. 


557. 


558. 


559. 


560. 


rrocecd with the action, but eho? el (1929), I. L. 1. 67, Cale. 558.— 


have 


crimina] proscen Hon had actuall 


carried 


decision waa aander advisement, the 
action could be maintained. —STAN- 
DARD BANE oF ect he SHUEN Wali, 


ye de 1 ag W. Th. 586; 26 B.C. RR. the felony before the civil action jeheard, 
1.—CA does not make such or 
tion an indis 
499 ii. ——.}—Where, in an ent to the right to maintain the civil 


action for assault 
roe uae the injury caused grievous 
odily harm, pltf. 
unless it appears that proo 
been mare ieee oo 
eriminal offen Kay 
(1862), 10 N. 3B. RC rr OAT 5 "944. CAN. 


Add. Annotation :—Refd. Admiralty Comrs. 
v. 8.8. Amerika, [1917] A. C. 38. 


Add. Annotation :—Refd. Canvey Island 
Comrs. v. Preedy (1921), 91 L. J. Ch. 203. 


ENGLISH AND Empire Diasst SUPPLEMENT. 
540. Add. Annotations vo. Weld-Blundell v. 


Stephens, [1919] 1 B. 520; Samuel v. 
scare {1924] A. C, rie Pailin wv. Northern 
Se gether’ Mutual Indemnity Co., J1925] 


Part VIll—Maintenance and Champerty. 


Add. Annotations :—Expld. Neville v. Bo aee: 
‘‘ Express '’’ Newspaper, [1919] A. 868. 
eg Ford v. Radford (1920), 36 a L. RB. 


Add. Annotation :—Consd. Neville v. London 
‘‘ Express '’ Newspaper, [1919] A. O. 868. 


Add. Annotation :—Refd. Neville v. London 
‘* Bxpress ’’ Newspaper, [1919] A. C. 368. 


Add. Citation :—After ‘‘ [1917] 2 ers Ps 564, 
C. A.” add ‘On a peal, {1919} A 368, 
H. L.,”” & after ‘‘ 560”? add “ 561a, at ea 
Add Annotation:—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express "’ Newspaper, [1919] A. O. 368. 


Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 868. 


Add. Annotations :—Consd. Neville v. London 
‘‘ Express ’’’ Newspaper, [1919] A. ©. 368. 
Refd. Weld-Blundell v. Stephens, [1919] 1 
K. B. 520; Hickman v. Kent «c+ Romney 
Marsh Sheepbreeders’ Assocn. (1920), 36 
T. L. R. 628. 


For the existing Bd ragraph substitute the 
following paragrap 

-J-—(1) The success of the main- 
tained litigation, whether an action or a 
defence, is not a bar to the right of action for | 
maintenance. 

(2) An action for damages for maintenance 
will not lie in the absence of proof of special 
damage.—NEVILLE v. LONDON ‘S Express ~ 
NEwsPaPren, Lp., [1919] A. C. 368; 88 | 


been non-suited —Held '* as 


ugh, even though the 





battery, pitt, ction. In its 


Pill bo ponsuited judicial discretion. 


nor the 


v. Torrington, D0 A. oo 56 
561. Annotations :—As 


561b. 





504 iv. ——. -———.}—The rule 
that where pitf. sues in respect of a 
wrong which is a tort & also a felony 
deft. should be prosecuted in respect of 


msable condition prece- 


modern application the 
rule is merely susponsory of the civil charge 
rights, & is subject to the exercise of 
In exercising such 
discretion the ct. may consider 
stances, such as tho infancy, ignoran 

or poverty of pltt., which may aifo 


L. J. K. B. 282; 120 L. T. 290; 35 T. L. R. 
167; 63 Sol. Jo. 213, H. L 


Annotat home s—~—As to (2) Folld. Hickman v. Kent or Romne 


Ae rents L (1928) ae He Terai, ee enoraliy, 
e ns U. rs 
Bate Was avy 5191 B. B44; Ellis v. 


pimpeon, {1 F 
308. 2 Fail Weld-Blundeli 


to (2) Refd. Mackey v. 
Monks (Preston), [1918] A. O. 59. Generally, 
Mentd. Turner v. Kingsbury Collieries, rie2i} 


[19 


8 K. B. 169. 

561a. Special damage—Necessity to prove.|— 
Nevintp v. Lonpon ‘“ Express”? News- 
PAPER, Lrp., No. 560, ante. 





——.J]—Pltf., a member of deft. 
assocn., brought an action against C., the 
secretary, & W., the president, of the assocn. ‘“ 
for libel in the conduct of the business of the 
assocn., & in the same action C. counter- 
claimed against pitf. for damages for libel in 
regpect of the same business. The action 
resulted in sudsriont for defts. on the claim, 
with damages for £75 for C. on the counter- 
claim. The assocn. before the hearing of the 
action had passed resolutions to indemnify CO. 
& W. against any liability or costs arising 
from the action against them, & that the 
indemnity should extend to the costs of any 
counterclaim that counsel might advise 
should be made, provided that ane costs of 
the action for which the assocn. would be 
liable should be paid pro tanto out of any 
moncys recovered in the action. Pitf. then 
brought an action against the assocn. for 
maintenance & champerty, & other relief :— 
Held: (1) champerty being a form of 


“fraudulently & ue colour of 
right ’? couverted by pitf. to his own 
use, the subject of conversion being 


criminal charge was made n Sept. 22 
pltf, was committed for ‘trial on the 
criminal charge, & on Sept. 30, a 
true a was found against ae th the 
seasions. On a subsequent the 
judge. of the division ct. heard argu- 
ment as to whether the action should 
be proceeded with before the criminal 
was tuken up; he decided that 
it should, & fixed a day for trial, but 
on Dec. 10, 1920, neither the action 
vied the criminal proceeding having 
been tried, an order was made by a 
judge of the & Supreme Ct. of Ontario, 


al prosecu- 


roum- 


oxcuse for the failure to to prosecute in upon the application of defts., pro- 

respect of the felony. Where plitf. has h bibiting the Prise of the division court 

504 iii. --— -———- - — -——..]}—-No_ obtained a verdict in the civil action, proces in the action until 
haid & fast rule can be laid duun to the ot., on Pinotlol for a new trial or for nat the final position of the crimi- 


indicate the considerations by which 


act 


the question of the stay of a crimina 
procecding, pending the disposal of a 


civil 


mined upon ita own facts. 


ought to be guided in consider 


suit, & cach cage must be deter- 


[1918] 2 
Even if 


judgment, may consider 
stance that between verdict & motion 
deft. has been prosecuted in res ect of 
the sotony en o. ORR (No. 2), 


the circum- nal prosecution. Pitf. ap 


pealed from 
this order, & before the completion cy 
the argument of the appeal plitf. w: 
tried upon the criminal charge irs 
acquitted :—-Held: the division ct. 
ju had the right, the claim & 
within th 


some or all the matters materially in 504%. ——- —— -——. Paar counterclaim e juris- 
issuo are the same, that in itself cannot 12, 1920, an information for theft diction of the ct., to sta 
be a reason for staying the criminal laid by dette. against pitt. OnA or otherwise deal with case; & 
proceedings. One test is whether the 420. pltf. canta Sete tion in te robibition did not lie, even if the 
i's pubiio is public or private. Where to recover $99 for vag erred in the conclusion to nek 
t is public the ct. as a rule would not on A defte. counter- came.—Re BRYANT v. Ciry Dam 
criminal provec dings.—GoPaL- ola med in the ickten ot. action for Co. te 64 D. LB “83 5 $7 Gan. 
oy A CHAKRAVARTI t. Kina EM- money & tickets amounting to $202.74, Crim. Cas. 405; 500. L R. 40.—CAN. 


10 


maintenance, a decision which applies to 
the genus must also apply to the species ; 
(2) pit - had not proved any special damage, 
& claim in champerty failed equally 
with his claim in maintenance.— HICKMAN v. 
KENT OR ROMNEY Marsh SHEEPBREEDERS’ 
ASSOON. (1920), as reported in 151 L. T. Jo. 5, 


566. Add. Annotation :—Refd. Neville v. London 
‘* Express ’ Newspaper, [1919] A. C. 368. 

567. Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1920] A. O. 956. 


569. Add. Annotation :—Consd. Neville v. London 
‘* Express ’’ Newspaper, [1919] A. C. 368. 


576. Annotations :—For ‘For full anns., see”’ 
read ‘‘ Mentd. Williams v. Page (No. 4) 
(1859), 28 Beav. 148.” 


577. Add. Annotation :—Consd. Neville v. London 
‘‘ Express ’? Newspaper, [1019] A. C. 368. 


588. Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ford v. Radford (1920), 36 T. L. R. 658. 


584a. Special damage—Necessity to prove.]|—HIck- 
MAN vw. KENT OR RoMNEY Marsy SHEEP- 
BREEDERS’ Assocn., No. 561b, ante. 


585. Add. Annotation :—Refd. Ford v. Radford 
(1920), 36 T. L. R. 658. 


589. Add. Annotation :—Refd. Parkinson v. College 
of Ambulance & Harrison, [1925] 2 K. B. 1. 


590. Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
aa ‘* Express ’? Newspaper, [1919] A. C'. 

592. Add. Annotation :—Refd. Ford v. Radford 
(1920), 36 T. L. BR. 658. 


594. Add. Annotation :—Refd. Wild v. Simpson, 
[1919] 2 K. B. 644. 


—— Percentage.]—Pltf. was retained 
by deft. to act as his solr. in an action brought 
against him. Deft. had a counterclaim, &, 
while the action was proceeding, an agreo- 
ment was made that in the event of dcft.’s 
recovering more than sufficient to pay his 
creditors in full & all legal expenses he would 
pay his solr. a percentage on the amount, the 
solr. agreeing to conduct the counterclaim 
on the above terms, & not to look to deft. for 
any coste of the counterclaim except out-of- 
pocket expenses in the event of the success 
of pitf. in that action. Deft. lost the action, 
& solr. sued him for the costs :—Held: 
pitf. could not recover as (1) (BANKEs, J..J.) 
the agreement was champertous, & its effect 
was to make it an essential part of pltf.’s 
cause of action on his original retainer that he 
should negative the event in which he was 
to get no costs, namely, the event of the 
success of pltf. in the previous action; 


598a. 





PART VIH. SECT. 1, SUB-SECT. 8. the allenees :—/eld: 
-}—One, D., died rules against chamber 
n a 


weedbeoerrftece 


581 ix. 
sonless in 1843, leaving him survivi are not in force in 
three widows, the last of whom died 





599a. —— 


601. 


602. 


603. 


604. 
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(2) (ATEIN, L.J.) the champertous nature 
of the agreement prevented pltf. from com- 
leting his services lawfully, & consequently 
e could not recover on a quantum meruii. — 
Wiip v. Smapson, [1919] 2 K. B. 541; 88 
L. J. K. B. 1085; 121 L. T. 826; 35 T. LR. 
576; 68 Sol. Jo. 625, ©. A. 


-]—Pltf. carried on business as 
the ‘‘ Turf Register,” which in a prospoctus 
issued by him was called a “ society’; but 
he was the sole proprietor of the business, 
though he described himesclf in the prospectus 
as secretary. In consideration of a subscrip- 
tion, & of a commission on the amount 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of Gaming Acts, were not re- 
coverable. It was agreed between him & 
deft. in the terms of the prospectus, that in 
consideration of pltf. ‘ putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly is 
to be equally divided between claimant & 
the society.” Pltf. brought an action to 
recover the amounts of debts alleged to havo 
been wrongfully collected by deft. in breach 
of the agreement :—Held: tho agreement 
was illegal & void, being contrary to public 
policy, & champertous, as there was no com- 
munity of interest between the parties, 
except such as was created by the agreement 
itself, & pltf. could not recover.—FKorp v. 
RapForD (192C), 86 T. L. R. 658; 61 Sol. 
Jo. 671. 

Add. Annotations :—Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. 33. 
2513 Noville v. London “ Express" News- 
paper, [1919] A. C. 368; Ellis v. Torrington, 
[1920] 1 Kk. B. 399. 

Add. Annotations :—Refd. County Totel & 
Wine (o, v. 1. & N. W. Ry., (1918) 2 K. B. 
251; Klis v. Torrington, [1920] | K. B. 399. 
Annotation :—Aa to (1) Refd. County Hotel & 
Wine Co. v. I. & N. W. Ry., [1918] 2 K. B. 
251. 

Annotationa :— Refd. County Hotel & Wine 
Co. v. L. & N. W. Ry., [1918] 2 K. B. 251; 
Marsden v. Heyes, (1927, 2 K. 8.1. Refd. 
Geotthiffe v. Kdelston (1930), 09 1. J. K. 3B. 
517. 





604a. ——- —— Assignment of option to take 


ee 
mm 1894. The widows had from time promise to share tn ite ‘ : 
to time made numerous alfenations of 98inst B ideo policy or void & can be to contribute towards the costa of a 


ions of their husband’s estate tu enforce 


efts., most of the transactions being or otherwise ineq 


lease.]—In 1853 the L. & CO. Ity. Co., the pre- 
decessors of deft. co., leased land adjacent to 
the station at Carlisle to H. for 999 years, 
for the purpose of erecting an hotel thereon. 
The lease contained a covenant by the co. 
with Hi., his exors., administrators & limited 
assigns that ‘‘the co. & their successors & 
assigns shall permit the tenant or occupier 


the English mentashould receive effect oxcept whon 
Pen eoce extortionate or inequitable —INDAR 
to finance litigation on ‘con tion of a Lah. 124.— é 


ments SINGH v, muneat (919), I lL. 1 





ts are not 694 vill. — }] -An agreement 


unless they are extortionate jaw suit in consideration of receiving 
uitable.—THAKAR 4 share in the result of the suit :— 


evidenced by registered deeds. In SINGH v. ln (1929), 1.L. R. Weld: on the facts to be not cham- 


1906, the present euit for posseesion 10 Lah. 613.— 
was brought by A., a collateral of D. 
& certain asal fr 


gnees from 
he, after the death of the last sur- force in India & fair 


viving widow, had transferred 


a share property in 
in the property in consideration of . in conideration of 


ua.—FeELLOWs-SviTo ov. SHANKS 


594 vil, —- i —— Ss ————.]-—- The (1975), 46 N. L. Kh. 168.—8. AF, 
4.,towhom English law of champerty {fs not in 


PART VIII. SECT. 2, SUB-SECT. 1. 


agreements to 
litigation with others 601 fl. —— Parinent of consideration 


their supplying the dependent on success of.aclion——Aasign- 
on te are not 


Morroaar Co, v 


their agreeing to supply funds for the | funds for carrying ment vold.}—~FImRst 
litigation to recover back the land from opposed to public policy, & such agree- Noon, [19236] 4 D. L. R. 221.—CAN. 
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of the hotel for the time being & his servants | 


to have access to the platforms of the station | 
& that the tenant or occupier of the hotel 
shall have the option of renting the refresh- 
ment rooms ”’ at a rent to be fixed as there 


ENGLISH AND EmprireE Dicest SUPPLEMENT. 


clause; (4) the deed of 1891 was not a fresh 
grant of the option rights to pltfs., & did not 
constitute a binding recognition of pitfs. as 
the assignees of the option clause; (5) the 
assignment of Oct. 16, 1916, by the personal 


mentioned, ‘‘in preference to any other representatives of H., of the option clause 
party.”’ In 1860 Fr. granted a sub-lease of in the lease of 1853, being an assignment of 
the hotel premises to B. for 21 years, & the a right of property, was not invalid for 
co. also granted to B. a lease of the refresh- champerty; (6) the option clause was void 


ment rooms for 21 years. In 1866 pltf. co. 
obtained an assignment from B. of his interest 
under these two documents, & an assi ent 
from H. of the land comprised in the lease of 
1853 & “* All & singular other premises com- 
prised in & demised by the said recited 
indenture of lease of Aug. 1, 1853.”" From 
1866 onwards pitis. managed & conducted 
both hotel & refreshment rooms, & after the 
expiration of the 21 years’ term granted by 
the sub-lease of 1860 to B., they continued 
in occupation of the rooms upon such terms 
of that sub-lease as were applicable. In 
1879 defts. succeeded by statute to the 
contracts of the L. & C. Ry. Co. On April 2, 
1891, defts. & the Guledonianh Ry. Co. 
demised to pltfs. a plot of land adjacent to 
the hotel for 962 years. The deed recited 
the lease of 1853, & referred to it as the 
‘* principal indenture ’’?; & it also provided 
that ‘these presents are without prejudice 
to any of the covenants conditions & agree- 
ments contained in the principal indenture,”’ 
which were to remain & be in full force. On 
Mar. 24, 1916, defts. gave six months’ notice 
to plitfs. to determine their occ..pation of the 
refreshment rooms. Plitf{s. gave up posses- 
sion, & then served a written notice on defts. 
stating thoir desire to exercise the option 
contained in the lease of 1853, & requesting 
to be informed as to terms. TDetts. having 
ignored the notice, plifs., on Oct. 16, 1916, 
obtained an express assignment from the 
personal representatives of LU., who had 
died in 1876, of “all that the benefit right 
title & interest, if any, now remaining out- 
standing of or otherwise vested in them or 
any or vither of them of & in the railway 
obligations.”” Pltfs. claimed (a) a declara- 
tion that defts. by the lease of 18583 were 
under an obligation to put & keep the 
occupier of pltfs.’ hotel in occupation of the | 
refreshment rooms, upon the terms of paying | 
therefor a fixed market rent; (b) to have 
such rent fixed under the direction of the 
ct.; (c) damages for the breach of such 
obligation by defts. :—Held: (1) the option 
clause did not run with the land, & pass 
tpso facto by the assignment of the lease of 
1853, as it did not touch or concern the 
thing demised; (2) the option clause was 


assignable, & was not a covenant merely | 


personal to the covenantee; (3) the benefit ! 
of this clause was not assigned by the | 
deed of 1866, inasmuch as_ the word | 
** premises ’’ therein referred to the land & 
buildings demised, & not to the option | 


607. 


615. 


617. 


for uncertainty ; (7) the option clause was 
ulira vires of the railway co., as it fettered 
injuriously & gravely their obligations of 

rforming efficiently their public duties.— 
bounty Hore, & WINE Oo. v. LONDON & 
NorTtTH WESTERN Ry. Co., [1918] 2 K. B. 
251; 87 L. J. K. B. 849; 119 L. T. 38; 34 
T. L. R. 393; 17L.G. R. 274; affd. on other 
grounds, [1921] 1 A. C. 85, H. L. 


Add. Annotations :—As to (1) Distd. Ford v. 
Radford (1920), 86 T. L. R. 658. Refd. 
County Hotel & Wine Co. v. L. & N. W. Ry., 


-{1918] 2 K. B. 251. 


Annotation :—-Refd. County Hotel & Wine Co. 
v. L. & N. W. Ry., [1918] 2 K. B. 251. 
Add. Annotations :—Refd. County Hotel & 


Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 
251; Ellis v. Torrington, [1920] 1 K. B. 399. 


617a. Lease of tithes—With covenant to take legal 


621. 


621a. 


proceedings for recovery of tithes.]|—Agree- 
ment to Jease the rectorial tithes of a parish, 
including the tithes of ninety acres supposed 
to be within the parish, but which had not 
pee tithes to the lessor during his ncum- 
ency with a stipulation that the intended 
lessee would, within a given time, take such 
legal proceedings for the recovery of the 
tithes of the ninety acres as his counsel should 
advise :—Held: not to be within Statute 
of Maintenance, 1540 (c. 9).—WHITE 
GARDNER (1835), 1 Y. & C. Ex. 385; 160 
ly. R. 157. 
Add. Annotations :—Consd. County Hotel 
& Wine Co. vr. L. & N. W. Hy., [1918] 2 
Kk. B. 251. Apld. Ellis v. Torrington, [1920] 
1K. B. 399. 


Dilapidations.]—A freehold mes- 
suage & tenement were the subject of the 
following leases: (a) a head lease which ex- 
pired on Dec. 25, 1917; (6) an underlease 
which shel sea on Dec. 18, 1917; (c) a 
sub-underlease which expired on Dec. 15, 
1917. All three leases contained onerous 
covenants to repair the premises & to keep 
them & yield them up in good repair. The 
sub-underlease became vested by assignment 
in deft. On Dec. 18, 1917, pltf. who had been 
a tenant to deft. of the same premises, & was 
liable to him under a covenant to repair less 
onerous than those in the three leases above 
mentioned, agreed to purchase, & on May 1, 
1918, took a conveyance of the fee simple of 
the premises together with the benefit of the 
covenants in the head lease. Af the ex- 
piration of all the leases the premises were 
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620 1. Purchase of lands in liligation— 
Pending actions relating to property 
urchased — Spe performance.) - 
Itfs. having filed a bill for specific 
erformance of a contract by one R. 
sell a certain mine to them, it was 
agreed between pitfs. & T., ono of the 
now defts., ponding such suit, that 
certain persons should purchase said 


mine from pltfs.; that they should in getting o title through the suit 
deposit the money required for the & that they would settle all claims of 
security for costs which pitfs. had been Messrs. E. & G net pitfs. Pitts. 


s ° agai =. 
having sued doftz. on the last-mentioned 
covenant :—Held: the agreement was 
void for champerty & maintenance, & 
they therefore could not recover. 
CARR v. TANNAHILL (1870), 30 U. C. RR. 
217.—-CAN, 


orde to give in said suit & pay all 
costs incurred or to be incurred therein, 
or in any other suit brought or defended 
by thom respecting said mine, & pay 
all moneys due for the porchere thereof, 
& allot to each of plitfs. a twenticth 
share therein, if they should succeed 


12 


et 


Annotations -—Retd. 
Menta. Colo v. Kolly, (1920] 2 K. B. 10 


626. 


634. 


635. 


636 


637. 


637a. 


637b. Assignment of judgment.J}—In an action 
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634 if. 
Conveyance valid.)—B 
erection of the Quinze 
consequent ra 
water in the } 
properties in the neighbourhood were 
ficoded. The Crown expropriated the 


out of repair & deft. was threatening pltf. | 
with an action on his covenant. Thereupon 
Itf. obtained an assignment of the full 
benefit of the lessee’s covenants to repair 
contained in the sub-underlease, & com- 
menced an action against deft. as assignee 
of the sub-underlease for breaches of the 
lessee’s covenants therein :—Held: the as- 
signment was free from objection on the 
ground of maintenance or champerty, the 
right of action on the covenants being so 
connected with the enjoyment of property 
as to be more than a bare right to litigate.— 
ELLIS v. TORRINGTON, [1920] 1 K. B. 399; 
89 L. J. K. B. 369; 122 L. T. 361; 36 
T. L. R. 82, C. A. 
efd. Rye v. Purcell, 


320 
640. 


641. 
642. 


644. 


645. 
[1926] 1 K. B. 446. 


16 
Add. Annotation :—Generally, Mentd. Ke | 
Jordison, Raine v. Jordison, [1922 1 Ch. 440. | 


Add. Annotation :—Consd. Ellis v. Torrington, | 
11920] 1 K. B. 399. 


Add. Annotations :—As to (1) Refd. Klis v. 
Torrington, [1920] 1 K. B. 399. As to (2) 
Consd. County Llotel & Wine Vo. v. Tn & 
N. W. Ry.. [1918] 2 K. 13. 251. Refd. Karle 
(1925), Ltd. v. Hemsworth R. 1D. C. (1928), | 
140 1. T. G69. Generally, Refd. Kule +. | 
Homaworth BR. D. C, (1928), 44 T. 1. R. 758. | 
Bona: Ite Pain, Gustavson v. Haviland, | 1919] | 656. 
Ch. 38. | 


Add. Annotations :—Apld. Ellis v. Torrington, | 
[1920] 1 K. B. 399. Refd. County Hotel & 
Wine Co. v. L. & N. W. Ry., [1918] 2 K. B. 251. 


Add. Annotations ;—-As to (1) Apld. Ellis v. 
Torrington, [1920] 1 K. B. 399. Refd. | 
County Hotel & Wine Co. v. L. & N. W. Ry,, | 
[1918] 2 K. B. 251. 


\ 

| 
Actions for infringement of copyright— | 
Society for protection of copyright interests of 
members.}—-Pltf. society was formed as a 
limited co. to protect the copyright interests 
of members, who assigned their copyrights 
to the society. By the rules of the society 
fees & damages recovered were pooled, & 
the fund so formed was divided among the 
members after the deduction of expenses. 
The assignments were real & substantial 
transactions, & the provision as to the 
division of the damages was only subsidiary. 
In an action by the society for the infringe- 
ment of copyrights which had been assigned 
to the society by two members :—Held: 
the arrangement between the society & its 
members was made for legitimate busi- 
ness reasons & was not champertous, & 
pltfs. were entitled to succeed.— PERFORMING 
RiGcuts Society, Lrp. v. THOMPSON (1918), 
34 T. L. R. 351. 


648. 





655. 


661. 





665. 
669 





671. 
679. 
681. 


| 
| 883. 


685. 


a 


687. 





of assumpsit to pay money in consideration 
of the assignment of a judgment :—Held: | 


689a. 
this was good consideration & might be | 


es oe 




















Subject to litwatrun— 
reason of the 
ke Dam, & the 
of the level of the 
e, parta of certain 


13 


- ———— oe 


tight so to flood these properties in- 
cluding the one in question herein, 
which at the tue of the expropriation 
belonged to V. Subsequently V. sold 
the property to H. together with V.’s 
right to recover the compensation from 
the Crown for all darnages caused | 
him by the fuoding & expropriation. 


Vol. I.—Action. Cases 621a—689a. 


assigned without maintenance.—LOpER v. 
CHESLEYN (1664), 1 Sid. 212; 82 E. R. 1063. 


Annotations :—Mentd. Master v. Miller (1791), 4 Term Rep. 


: Price v. Seaman (1825), 7 Dow. & Ky. K. B. 14 


Add. Annotation :—Consd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’’ Newspaper, [1919] A. C. 368. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’’ Nowspaper, [1919] A. C. 368. 


Add. Annotations :—Consd. Neville v. London 
‘‘ Express ’’ Newspaper, [1019] A. ©. 368. 


Distd. Ford v. Radford (1920), 36 T. L. R. 658. 


Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’? Newspaper, [1919] A. C. 38. 


46. Add. Annotations :—Retd. Noville v. London 


‘‘ Express’? Newspaper, [1910] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (10920), 36 T. 1. 1. 528. 


Add. Annotations :—As to (1) Apld. Ford ¢. 
Radford (1920), 36 TT. I. 2. 658. Generally, 
Refd. Neville » London ‘ Express’? Nows- 
paper, [1919] A. C. 368. 

Add. Annotations :—Refd. Neville v. London 
‘‘ Ievpress ’’ Newspaper, [1LQ19)] A. C. 308 ; 
Ford v. Radford (1920), 36 T. 1. 1%. 658. 


fdd. Annotations: Mentd. Lynn vo. Bamber, 
11980) 2 K. B. 723 Legh eo Legh (130), 115 
l. T. 161. 

Add. Annotations : —Distd. Ford v. Radford 
(1920), 36 ‘T. L. R. 658. Refd. Neville v. 
London ‘‘ Express"? Newspaper, [1919] A. ©. 
368. 
Add. Annotation :—Refd. Neville v. London 
‘* Express’? Newspaper, [1919] A. C. 368. 


Add. Annotations :—--Refd. Neville v. London 
‘* Hapress’? Newspaper, [1919] A. C. 368 ; 
Ford v. Radford (1020), 36 T. L. R. 658. 
Add. Annotation :—Consd. Neville v. London 
‘* Express ’’ Newspaper, [1919) A. C. 368. 
Add. Annotation :—Refd. Neville v. Iondon 
‘* Express’’ Newspaper, [1919] A. C. 368. 
Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’? Newspaper, [1919] A. C. 368. 


Add. Annotations :—Refd. Neville v. London 
‘‘ Express’? Newspaper, [1919] A. C. 368; 
Weld-Blundell v. Stephens, [1919] 1 K. B. 
520; Hickman v. Kent or Romney Marsh 
Sheepbreeders’ Assocn. (1920), 36 T. L. R. 
528. 

Add. Annotations :—As to (1) Distd. Ford v. 
Radford (1920), 36 T. L. HR. 658. Refd, 
Neville v. London ‘ Express ’’ Newspaper. 
[1919] A. C. 8368. Generally, Refd. Wiggins v. 
Lavy (1928), 44 T. L. R. 721. 


Add. Annotation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 

.}—Observations as to the cir- 
cumstances in which a solr. may take up a 








acknowledging Hability & seeklny to 
have the amount of the compensation 
fixed, & made H. deft. —Held: the 
assignment from V. to H. was not an 
aveigninent of Htigious Pe ey ’ 


The Crown cxhibited an information 


Hye (t921), 24 Exch. C. 


CAN. 


Cases 689a—731. 


Y pitareig case on behalf of a poor client, 
as to the terms on which he may do so.— 
WIaGaGIns v. Lavy (1928), 44 T. L. R. 721, 


692. Add. Annotations :—Refd. Neville v. London 
‘* Express’? Newspaper, [1919] A. O. 368; 
Ford v. Radford (1920), 86 T. L. R. 658. 


695. Annotation :—Refd. Wild v. Simpson, [1919] 
2K. B. 544. 


696. Add. Annotation :—Refd. Wild v. Simpson, 
(1019} 2 K. B. 544. 


699. Add. Annotation :—As to (2) Refd. Wild v. 
Simpson, [1919] 2 K. B. 544. 


702. Add. Annotation :—Refd. Wild v. Simpson, | 


{1919] 2 K. B. 644 
707. Annotation :—Mentd. Ie A Solicitor (No. 
(1924), 98 L. J. K. B. 761. 
——.]—-A solr. will never be permitted 
to deal with his client for the property in 


T1i1a. 





question in the cause.-DOWLIN v. ——— | 


(1823), as reported in 1 L. J. O. S. Ch. 169. 
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695 fil. Legal Professions | D. L. R. 8773 1 
Act, 1911 (¢. 136), 8 Of. }—An agiece- 
ment between pltf. & deft. mado under 
the above sect., as. to payment for 
deft.’s services as solr., was rescinded 
on the ground that "the provincial 
statute authorising such au agreement 
was ultra vires.——TAYLOR ¥. MAOKIN- 
Tos, (192413). L. 8.926; 3wW.w.7 








2) | 726. 





Cc. lh. 56; alto.» {1924} 1 
W.'W. 
B. C. R. 383.—CAN. 
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sa. Defence of chamnerty— Action 
must be based on agreement. |—Where & 
statement of claim shows @ good cause 
of ection which if established at the | W. 
trial will entitle the pitf. to succeed, 


ENGLISH AND Empire DicEest SUPPLEMENT. 


713a. —— 





— N  . PRUDENTIAL 
DEPOSIT Bank, Lap . (1896), 18 T. L. R. 110; 
41 Sol. Jo. 129, O. A. 


716. Add. Annotation :—Refd. Neville v. London 
‘‘ Express ’? Newspaper, [1919] A. C. 368. 


719. Add. Annotation :—Refd. Neville v. London 
‘* Express ’? Newspaper, [1919] A. O. 368. 


719a. —— Necessity of proving special damage.}— 
NEVILLE v. LONDON “ Express’’ NeEws- 
PAPER, Lirp., No. 560, ante. 
Add. Annotation :—Consd. neue . London 
‘‘ Express ’? Newspaper, [1919] A. C. 368. 
This paragraph was in effect nena by the 
House of Lords, see NEVILLE v. LONDON 
‘“‘ Express ’’ NEWSPAPER, LtpD., No. 560, ante. 
Annotation :—Refd. Neville v. London “ Ex- 
press ’’ Newspaper, [1919] A. C. 368. 
Add. Annotations :—Apld. Ford v. Radford 
(1920), 36 T. L. R. 658. Refd. Neville v. 
oe ‘* Express ’? Newspaper, [1910] A. C 
68. 


720. 


725. 


731. 


deft. cannot by setting up a 
Shaperous agreement bouween pltf. 
strangers to the action deprive 
plst of his right to prosecute the action. 
faa defence of champorty & main- 
tenance 1s confined to actions on the 
champertous contracts themselves.— 
rae vw. TALLON (Man.), {1928} mY 
W.R. 215; affd ,(1920]1W.W R 
171 —OCAN. 


- 859; 33 


id 


1. 
12a. 
12b. 
25. 
36. 
87. 
38. 


39. 


~ PART I. SECT. 4 4, SUB-SECT. 1. 
sa. Equitable jurisdiction.}—M. ob- 


Vol. IL—Cases 1—82a, 


ADMIRALTY. 


Part |— Origin and General Characteristics of the Juris- 
diction of the Admiralty Division of the High Court 


of Justice. 


Add. Sane ada :—Consd. The Fagernes, 
[1926] P. 185. 


—— ——.]|—Dorrreton’s Case (1615), 





——,.]—Mantin v. GREEN (1664), 1 
Keb. 7380; 83 BH. R. 1210. 

Citations Bor “THe Torn CoOcuRANE ” 
read ‘‘ DUNCAN v. M‘CALMONT.”’ 


Add. Annotation: — Mentd. The Regina 
a@’Italia, [1925] P. 123. 

Add. Annotation :—Mentd. The Sheaf Brook, 
(1926] P. 61. 


Annotations :—For ‘For full anns., esce 
SHIPPING & NAVIGATION ”’ read “‘Mentd. The 
Tianna (1866), I. R. 1 A. & BH. 283; Gencral 
Steam Navigation Co. v. British & Colonial 
Navigation Co. (1869), L. R. 4 Exch. 238; 
The Warsaw, [1898] P. 127,” | 


Add. Cueione :—(1862), 15 Moo. P. C. C. 
304; 56 L. T. 558; 10 W. R. 124; 1 Ma. | 
L. C. 177; 15 B. R. 509, P. C. 

Annotations :—For ‘‘For full anns., see 
SurppPine & NAVIGATION ’’ read “‘ Mentd. The 
Stettin (1863), Brown. & Lush. 199; The 
Hanna (1866), L. R. 1 A. & E. 283; Gencral 
Steam Navigation Co. v. Been & Colonial 
Steam Navigation Co. (1869), L. R. 4 Exch. | 
238; The Moselle (1874), 32 L. , 670; The 
Vesta (1882), 7 P. D. 240; The Bristol ‘City, 
[1902] P. 10; The Cayo Bonito, [1903] P. 203.” 
Citations :—Add after the words “on another | 
point” “sub nom, THE Anaos (Cargo Ex), | 
GAUDET v. BROWN, THE Hewsons, GEIPEL 

v. CORNFORTH.”’ 

Annotations :—For ‘For full anns., see 

SHIPPING & NAVIGATION’ read “Mentd. | 

Purkis v. Flower (1873), 43 lL. J. Q. B. 33; 











Flower v. Bradley (1874), 44 L. J. Bx. 1;, 
| goa, 


not be interfered with —McBRIDE v. 
he (1920), 20 Exch. C. R. 274.— 


PART I. SECT. 5. 
eb. Action in rem-—Tort committed 


G. N. Ry. v. SwaMield (1874), L. R. 9 Exch. 
132; Gunnestad ». Price, Fullmore v. Wait 


tained jud ent for wages, etc., against . 
iblault” oo appoa "De bo. the 
C) appear. A 
owners of ne ef intervened. The master—Hecovery 


bhai was os uy seized, oclt at yh 
6 e > purchased ep 
who the cy deposit. seaman on board 
oney been Y eppit. 
harge pitf.’s claim, but arrived too |} to ove o — 

anti to Stop the oo & Co. - | —-LOUP 

7 rg oe the ; MERIS 

ron . R.3 


price, which was as refused o ant 
a an to regeomn the to set ¢ aalde the s sale, 


| 
Moore, K. B. 916; 72 B. R. 995. | 


Co 
a 


41, 


51. 
53. 
56. 


65. 


66, 


70. 


of dumages.)}— 
o maritime Hen att attaches fn nthe c case 
of an assault by the captain on a be 
ship, & an action a 
in rem does not lie against the vessel 
eon to auch assault, 


& Son 
(i921), oy *D. L. R. 138; 20 
1.—OAN. 


tho 


@ peregrinus, against a member of his 


the — +» On committed “within 
bed easel, made arrange- | the ct. by the master o 
ments for re Fepatce thereto, & at the time 
the application bers original crew, also a ere 


ey were negotia 
thereof. The application was refused: ; his goods, & to t 
—Hed: while the A ty. Ct. exer- | upon the tort; but the commen 
olsed an anquestionab sta eee ae Myth of such a tort Is not a r | 
diction, much as applt. had faijed {| attaching 
to show a superior equity to io unless the tiaster has an in 
arising in favour of the ship.—NOLAN v. 


urchasers, 
order refusing the application aeotne 


Yiginally made, 
for the sale 


] 


egrinus, the ct. has 
jurisdiction to arrest the tortfeasor or 
try an action based 


the ship to soune Faria islotlon 


. 3.8. Rvsseu igre 
SIDE, {1921} C. B, D. 138.—S. AF. 


5 


——-, }—If 
urisdiction of 


(1875), L. R. 10 Exch. 65; Tho Alina 
sae Ne YD). 2273; Allen v. Garbutt (1880), 
6 Q. B. D. 165, The Rona (1882), 7 P. dD. 
247; R. re. Southend County Court Judge 
(1884), 13 Q. B.D. 142; The County of 
Durham, [1801] P. 1; QR. v. City of London 
Court Judge, [1s92] 1 Q. B. 278; The 
Theodora, [1897] P. 2793) Foster vo. Driscoll, 
Lindsay o. Attfield, Lindsay 7. Driscoll, 
{1929] 1 K. BB. 470." 
Add. Annotations : —Refd. Ellerman Lines : 
Grayson, (1919) 2 K. B. 614; Admuirally 
Comrs. v. S.S. Volute, [1922] 1 A. C. 129; 


Dew » Umted BRmtish 8.5, Oo. (1928), 95 
L. J. K. 2B. 883; Service «. Sundell (102%), 
15 T. I. R. 5669. 

Add. Annotation:—Refd. Tho Fagernos, 
{[1926] BP. 185. 

Add. Annotation :—Mentd. The Koursk, 


[1924] P. 140. 

Add. Annotation :—Mentd. 
(1920), 90 L. J. DP. 126. 
Add. Annotation :—Mentd. 
{1921} P. 236. 

Add. Annolations :—Mentd. The Mogileff, 
{1921} BP. 236; The Ambatielos, Tho Ccpha- 
irr ie) P. 68; Tho Stream Fisher, [1927] 


The Rosalind 


The Mogileff, 


Ay Avviclalions :—Refd. The Tandovery 
Castle, [1920] P. 119; Tho Jupiter, [1924] 
P, 236. 

Add. Annotations :—Consd. The St. George, 
{1926] P. 217. Refd. The Tervacte, [1922] 
P. 259; The Colorado, {19238] P. 102; 
The Sylvan Arrow, {1923} P. 220. Mentd. 
Pocahontas Fuel Co. v. Ambatielos (1922), 
27 Com. Cas. 148; The Goulandris, [1927| 
P. 182; The Stream I'isher, [1927] P. 73. 


~}—THE TUBANTIA, No. 594a, post. 





sd. ——— Master's claim for damages 
—& abled an De cuped ”% arrear— 
Whether enf le by action in rem. — 
A rita Shi, p was attached to satisfy 
various creditors in rem, including the 
master of the vessel, She was subse- 
quently sold, any liens of the creditors 
b transferred to the procoeds, 
he naater’ 6 claim included aratien sae 
t the owners for wrongful dis- 
alueal calculated from a date subse- 
quent to the sale:—eld. (1) the 
master was entitled to ore hg art 
assu with his claim for wages, which 

e could enforce by an action in rem ; 
(2) the master was not entitled to 
eae in rem for intcrost upon arrear 
en.——Re GWYDYR CASTLE (1920), 

i nN L. ht. 231.--S. AF. 
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82 i. Torls committed on high sens J— 
The Exch Ct. of Canada in Adinity hn 
jurisdiction to entertain an atu 
against a ship arrested in Cany! t 
waters fora tort committed onth fu 

*—GOMMERCIAL PACIFIC C Anis (2 


OONER CaLli- 


a tort is 
a ship, being 


Cases 87a—141c. 


87a. -l\—Held: barges, fitted with rudders 
& not propelled by oars, were “' ships ” within 
M. 8. Act, 1894 (c. 60), ss. 503, 742.—TuHE 
Harrow, [1922] P. 175; 91 L. J. P. 119; 
126 L. T. 763; 38 T. L. R. 876; 15° Asp. 
M. L. C. 498. 


Annotations :—Consd. Merchants’ Marine Insce. v. North of 
England Protecting & Indemuity Assocn. (1926), 42 
T. LL. R. 724. Mentd. The Alde, [1926] P. 211. 

89. Add. Annolations:—As to (1) Apld. The 
Harlow, [1922] P. 175. Distd. Merchants’ 
Marine Insce. v. North of England Protecting 
& Indemnity Assocn. (1926), 42 T. L. R. 724. 


125. Add. Annotations :—Refd. The Fagernes, 
[1926] P. 185. Mentd. Johnstone v. Pedlar 
(1921), 90 L. J. P. C. 181. 


126. Add. Annotation :—Refd. 
{[1926] P. 185. 

180. Add. Annotation :—Apld. The Porto Alex- 
andre (1919), 89 L. J. P. 97. 


180a. Yacht authorised to fly White Ensign.]—-By 
the Dockyard Port of Dover Order in Council 
of June 10, 1912, Sched. 1, reg. 9, all vessels 
other than IJis Majesty’s ships are forbidden 
to use the castern entrance to the Admlty. 
Harbour between one hour after sunset & 
one hour before sunrise, without the special 
authority of the King’s Marbour Master. 
While using the entrance during the pro- 
hibited hours without the authority of the 
King’s Harbour Master pltf.’s yacht ran upon 
a wreck, which was said to have been un- 
lighted at the time :---He/d: the fact that a 
yacht of the Royal Yacht Sc: uadron is 
authorised to fly the White Ensign docs not 
confer upon her the status of one of His 
Majesty’s ships within reg. 9.—1I.M.S. 
GLATTON, [1923] P. 216; 93 L. J. P. 12; 
39 1. lL. KR. G90. 
Add. Annotations :—Apld. The Crimdon 
(1918), 35 IT. L. R. 81. Refd. The Gagara, 
{1919] P. 95; The Porto Alexandre (1919), 
so L. J. P. 97; The Tervacte, [1922] P. 197; 
France Fenwick v. R. (1926), 43 T. L. R. 18. 
131a. : A privately owned vessel used by a 
sovercign State for public purposes is immune 
from arrest in a_ collision action.—Tup 
CrimMvon (1918), 35 T. L. R. 81. 
pada iar — Consd. The Porto Alexandre (1919), 89 


184. Add. Annolation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 Kk. B. 49. 





The Fagernes, 


a 


131. 








185. Add. Annotation :—Refd. The ‘Tervaete, 
[1922] P. 197. 
140. Add. Annotations :—Apld. The Crimdon, 


(1918), 35 T. L. R. 81; The Gagara, [1919] 
P. 95. Folld. The Porto Alexandre, [1920] 
Y. 30. Apld. The Tervaete, [1922) P. 259. 
Consd. Compania Mercantil Argentina v. 
United States Shipping Board (1924), 93 
L. J. K. B. 816. Refd. Duff Development 
Jo, v. Kelantan Government, [1928] 1 Ch. 
885; The Jupiter (1923), 93 L. J. P. 156; 
The Sylvan Arrow, [1923] P. 220; Je! 
Bjornstad & Ouse Shipping Co., [1924] 2 | 
K. B. 673; Duff Development Co. v. Kelan- | 


e THE PRINCE ALBERT (B.C.), [1926] 
4D. L. R. 5435 [19296] 3 WL WL. 
309.—CAN. 


PART I. SECT. 6, SUB-SECT. 1.—c, | 2.» 


of, Vessel built for show. —A vessel 


tion is a “ship ’* within admity. law 
& is subject to seizure for towage.— 
NEVILLE CANNERIES, 
Marta (1917), 16 Exch. 
. R. 619 —CAN, 
sg. Conservatory attachment of barge— | 
Concurrent jurisdictuons of Superior | 
built for show & not for transporta- ) Court a admiralty Court.}—GiRakp ¢ 73 
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tan Government, [1924] A. C. 797; The 
Jupiter (No. 8) (1927), 187 L. T. 383; Hngelke 
v. Musmann, [1928] A. O. 433. Mentd. 
Re Suarez, Suarez v. Suarez, [1918] 1 Oh. 
176; Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 3 K. B. 532; The 


Edna, [1921] 1 A. OC. 735; The Mogileff 
(No. 2), [1922] P. 122. 
141. Add. Annotations :—Refd. The Crimdon 


(1918), 35 T. L. R. 81; The Porto Alexandre 
(1919), 89 L. J. P. 97. 


141a. ——.}-Tue Crimpon, No. 13la, ane. 


141b. ——— Government not formally recognised. 
—Pltfs., Esthonian subjects, the owners of two 
sailing vessels, with the approval & support 
of the Esthonian Govt., issued writs in rem 
claiming possession of the vessels, which 
had been requisitioned or sequestered by the 
Provisional Govt. of Northern Russia, & by 
them hired to a partnership assocn. for the 
purposes of trading, subject to the control 
of the director of naval transports. The 
Provisional Govt. entered appearances under 
protest, & motions were set down to set 
aside the writs & all subsequent proceedings 
on the grounds (inter alia) that the vessels 
were in the service of the Provisional Govt. 
& therefore immune from arrest; & that the 
dispute was between foreigners as to the 
possession of foreign ships, & therefore that, 
even if the ect. had jurisdiction, it should 
decline to exercise it. The judge invited the 
assistance of the Foreign Office as to the 
status of the Provisional Govt. of Northern 
Russia, & was informed by the Secretary of 
State for [oreign Affairs that, while the 
Allied Powers were co-operating with the 
Provisional Govt. in the opposition which 
that Govt. was making to the forces of the 
Russian Soviet Govt., the Provisional Govt. 
had not been ‘‘ formally recognised either by 
II.M. Govt. or by the Allied Powers as the 
Govt. of a sovereign independent State :— 
Held: (1) although under the control of an 
official of the Provisional Govt. the vessels 
were not in the possession or service of the 
Govt.; (2) even under the older decisions, 
the ct. in its discretion would cntertain a 
possession suit between foreigners if the 
representative of the foreign State to which 
the vessel belonged requested the interven- 
tion of the ct.—THE ANNETTE, THE DORA, 
eo P.105; 88L. J. P. 107; 35 T. L. R. 
288. 

Annotations :—-4s to (2) Refd. The Jupiter, (1924] P. 238; 
The Jupiter (No. 2), 11925] P. 69. Generally, Mentd. 
Aksionairnoye Obschestvo A. M. Luther v. Sagor, [1921] 
1K. B. 456; Duff Development Co. v. Kelantan Govern- 
ment, [1924] A. C. 797. 

141c. Trading.}—A vessel owned or requisi- 

tioned by a sovereign independent State & 
earning freight for the State, is not deprived 
of the privilege, decreed by international 
comity, of immunity from the process of 
arrest, by reason of tho fact that she is 
being employed in ordinary trading voyages 
carrying cargoes for private individuals.— 
THE Porro ALEXANDRE, [1920] P. 30; 89 





Lrp. v. SANTA 

c. R. 481; 36 , PART I. SECT. 6, SUB-SECT. S.—B. 
141i. Ship requisitioned by foreign 

Gorernment.}—Held > not liable to 

eee Eoto, {1918} 2 2. RK. 


L. J. P. 97; 122 L. T. 661; 36 T. L. R. 66; 


15 Asp. M. L. C. 1, 0. A a 

petal bet ee er Reid. The dere, gaan oh Com | 
roan Arpen ina v ates 

Board (i (1924), 93 L. J. K. B. 816 pping | 


141d. 


142. 


142a. 


142b. 


1421. Vessel of foreign 8S 
Trading 


-}—While under requisition by, & 
manned & operated by, the United States 
Govt., defts.’ steamship was in collision with 
& did damage to pltfs.’ steamship. After 
the vessel had been released from requisition 
pitfs. commenced an action in rem for their 
collision damage. In that action defts. 
pleaded (inter alia) that ‘‘ at the time when 
the collision is alleged to have taken place 
the Syivan Arrow was under requisition by & 
under the sole control & management of the 
Govt. of the United States & was being 
navigated by persons who were the servants 
of the Govt. & for whose negligence defts. 
were & are in no wise responsible. . . . Defts. 
say that the action is not maintainable in 
rem by reason of the facts set out ’’ above. 
On the hearing of this question as a pre- 
liminary point of law:—Held: defts. had 
surrendered their vessel to the United States 
Govt. under compulsion; in no sense could 
it be said that the master & crew derived 
their authority from defts., & in the circum- 
stances no maritime lien attached to tho 
vessel by reason of the collision, & her 
owners were not, either through their vessel 
or otherwise, liablo to plitfs.—THr SyLVvVANn 
ARROW, [1923] P. 220; 92 L. J. P. 119; 180 
a 157; 39 T. L. R. 655; 16 Asp. M. L. C. 
9 J ; 


Add. Annotations :—Refd. The Porto Alex- 
andre (1919), 89 L. J. P. 97; Compania 
Mercantil Argentina v. United States Ship- 
ping Board (1924), 02 L. J. K. B. 816. Mentd. |! 
Aksionairnoye Obschestvo A. M. Luther v. , 
Sagor, [1921] 1K. B. 4583; Daff Development 
Co. v. Kelantan Government, {1923} 1 Ch. 
385; Duff Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


-]—THE PortTO ALEXANDRE, No. | 











l4ic, ante. 


-|—On a motion to set aside a writ in 
rem claiming Possession of a vessel in the 
possession of the Esthonian Govt. the ct. 





invited the assistance of the Foreign Office | 


as to the status of the Esthonian National 
Council. The A.-G. on behalf of the Foreign 


Office stated that His Majesty’s Govt. had, | 147a. 


for the time being, & with all necessary 
reservations as to the future, recognised the 
Esthonian National Council as a de facto 
independent body & had received an informal 
diplomatic representative of the Provisional 
Govt. :—Held: to permit the arrest of the 
vessel would be contrary to | pienso of 
international comity, as it would compel the | 

Esthonian Govt., whose sovereignty was | 
entitled to be respected, to submit to the 
jurisdiction of the British cts.; & the writ 
& all subsequent proceedings ‘must be set 
aside.—-THE GaGARA, [1919] P. 95; 88 
L. J. P. 101; 122 L. T. 498; 35 T. L. BR. 


overeign— 
The J. was the property of 
.}— property 








she was on a Vo 
on. the Govt. of Tao 


Annotations s—Folld. The J upiter, (1924) P. 236, 
sapere 34 The Dora, {1919} P 
ment v. 
Duff Development Co. v. Kelan 


Vol. L—Admiralty. Cases 141c—147a. 


259; 63 Sol. Jo. 301; 
547; C. A. 


C. 


Refd. The 
105. Mentd. Duff Develop- 
Kolantan Government, [1923] 1 Ch. 385; 
tan Government, fea 


14 Asp. M. I. 


A. ©. 797; Musmann v. Engelko (1927), 96 L. J. K.1 


142c. 


Annotations —Refd. The Colorado, [1923) P. 102; 
Meandros, [1925] P. 61; 


Subsequent sale to private owner . 
Damage occasioned by collision with a foreign 
state-owned vessel does not impose a maritime 
lien apr the vessel, & if the vessel be subse- 
quently sold into private ownership she is 
not then liable to arrest in an action in rem.— 
THE TERVAETE, [1922] P. 259; O11. J. P. 
213; 128 L. T. 176; 38 T. L. R. 825; 67 
Sol. Jo. 98; 16 Asp. M. L. C. 48, O. A. 





The 
The oa (1927) bP. 78. 


Mentd. ‘The Goulandrls, [1927] P 


142d. 


148. 





.]—-Pltfs. + & forcign co., issued a writ 
in rem claiming posscssion of the steamship 

The writ was directed against ‘ the 
steamship J. & all persons claiming any right 
or interest in the said steamship.’’ The 
Union of Socialist Soviet Republics entered 
an appearance under protest & moved to set 
the writ aside on the ground that the ship 
was the property of the Union, a recognised 
independont sovoreign Stato :—Held: the 
issue of a writ in rem against a vessel in which 
a foreign sovereign State claimed an interest 
was in offect impleading the sovervign State, 
&, although the right of the sovereign § State 
to possession of the vessel was in dispute, 
the ct. could not investigate the facts, & the 
writ must he set aside.—Tus Juprrisn, [1921] 
P. 236; 93 I. J. P. 156; 182 L. ai 024 ; 
40 T. I. R. 815; 16 Aap. M. Ll. C. 447, C. A. 
Add. Annotations: — Generally, Mentd. The 
Porto Alexandre (1919), 89 L. J. P. 97; 
Ahsionairnoye Obschestvo A. M. Luther v. 
Sagor, [J921]1 K. B. 456; Duff Development 
Co. v. Kelantan Government, (1923) 1 Ch. 
385; Compania Mercantil Argentina v. United 
States Shipping Board (1924), 03 L. J. K. B. 
816; Dulf Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


143a. Vessel alleged to belong to foreign Govern- 


147. 


in the ant 
-China :— 


ment under decree of nationalisation. |—Tu 
JUPITER (No. 2), No. 17ia, post. 


Add. Annotations :—-As to (1) Apld. The 
Meandros, (19265) P. 61. Generally, Mentd. 
Pyman 8.8. Co. v. Admiralty Comrs., [1919] 
1K. B. 49. 

Owners Hable though possession of 
vessel transferred — Shi a eae —A 
Greek steamship owned by defts., reek 
co., was requisitioned by the Greek Govt. 
during the war in 1922 between Greece & 
Turkey. Under the terms of requisition the 
possession or control of the vessel passed to 
the Greek Govt., & the master & crew ceased 
to be employed by defte. & were conscripted 
into the Greek forces. At the end of the 
period of requisition the vessel had to be 
returned to defte. in the same condition as 
at the beginning of the period. While under 
requisition the vessel stranded, & was saved 
from possible total loss by the services of 


state-owned ship is not affected by 
the sith be! for trading 





ing 


tho’ Ge vt hed ot ine if dhe Z. could not be lawtull arrested. rposes & as & cargo carrier, n nor doch 
General for & in — pcb ae de Semble: a soverei tate cannot be fe me Le repel oor eae Phage being 
Franch Republic. Her officers & crew | imDleaded peor er pot by proceedings re a8. rhe 

were in the service & pay of that in rem t property. That cutie 7eioa1y "21 vane C. R. 406 - 
Govt, & at the time of the acciden immunity from a foreign | CAN. ; 


J.B. 
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salvage ship. After the vessel had 


Sean returned to her owners she was arrested | 


by plitfs. in an action in rem :—Held: the 
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itis. for salvage.—THs Mnanpros, [1925] 
61; 941. J. P. 87; 182 L. T. 750; 41 
T. L. BR. 286 ; 16 Asp. area 476. 


Sg eg eae aid not reas defta. Annotation ; :—Refd. France Fenwick ¢. B., {1927} 1 K. B. 
oO erty in the vesse e services 
were of Benefit to defts., as thereby they had 149. Add. Annotations :—As to (1) & (2) Apld. The 


their vessel instead of merely & claim against 
the Greek Govt.; as the services were not 
thore of the crew of the Greek vessel, it was 
immaterial that the crew were the servants 
of the Greek Govt., & defts. were liable to 


Meandros, [1925] P. 61. Generally, Men 
ree 5.8. Co. v. Admiralty Comrs., 1919} 


150. Add. oo eae :—Refd. The Sylvan Arrow, 


[1923] P. 220. 


Part 11—vurisdiction in Particular Cases. 


170. Add. Annotation :—Refd. The Annette, The 


Dora, [1919] P. 105. 


——.|—THe ANNETTE, THE Dora, 
‘No. 141b, ante. 





171. Add, Annotation :—Refd. The Annette, The 


Dora, [1919] P. 105. 


-}—By a contract of sale made in 
“London, an English co. on behalf of the 
Soviet Govt. purported to sell the J. to 
defts., an Italianco. The vessel had belonged 
to a Russian co., but the Soviet Govt. 
asserted that by a decree of nationalisation 
all vessels of the Russian mercantile marine 
had become State property, & that the co. 
had ceased to exist. The Russian co. had 
moved its business to France, ¢ an action 
in rem was brought in its French name, & in 
the name of the persons appointed by the 
French cts. to administer its affairs, against 
“the J.,”’ claiming possession. The Italian 
co. entered an 3 deter & moved to set 
aside the writ :—Held ; (1) there is no estab- 
lished rule that the Admlty. Ot. will not 
entertain possession suits in respect of 
foreign vessels except at the request of both 
parties or with the consent of the accredited 
representative of the country to which the 
vessel belongs; the matter is one for the 
discretion of the ct.; (2) the proceedi oo 
not implead the Soviet Govt. directly 

indirectly ; (3) the question of authority to 
institute the action was a matter which should 
be referred to the judge at the trial; (4) the 
motion to set aside the writ failed.—TnHE 
JUPITER (No. 2), [1925] P. 69; 94 L. J. P. 
69; 183 L. T. 85; 16 Asp. M. L. 0. 491, O. A, 








218. Add. Annotation :—Refd. The Annette, The 
248a. 


Dora, [1919] P. 105. 
-]—(1) The Admlty. Ct. has jurisdiction, 
under sect. 3 of the above Act, to take 
cognisance of mtge. claims relating to a ship 
if the ship or proceeds are under arrest of the 
ct. at the time when the proceedings are 
instituted, notwithstanding that the mtge. 
is nota legal mitge, 

(2) A party who intervenes in, & defends, 
an action in rem cannot set up defences which 


te ome 





the owners of the ship could not have set 
up had they a = age defended.—THE 
BYZANTION (19 127 L. T. 756; 38 
T. L. R. 744; 16 Asp. M. L. C. 19. 


254. Add. Annotation :—As to (2) Consd. The 


254a. 


262. 
267. 
269. 
276. 
277. 


Lord Strathcona, [1925] PB. 143. 


Right of charterer—To dispute validity 
of mortgage.|—Pltfs. were mtgees. of a 
vessel which had been chartered by her 
owners, the mtgors., for a succession of 
seasons with options for a renewal which did 
not expire until 1932. Pltfs. brought an 
action in rem against the shipowners, claiming 
judgment for the valhdity of the mtges. & an 
order for sale of the vessel by the marshal. 
No appearance was entered by defts. & 
judgment was given condemning the vessel 
& ordering her sale. Thereupon the char- 
terers intervened & claimed (a) a declaration 
that the charterparty was binding on the 
mtgees., who had notice of its existence when 
the mtges. were executed, & (b) an injunction 
to restrain pltfs. from exercising their right 
to an order for sale of the vessel except 
subject to the terms ofthe charterparty. The 
interveners also alleged that the mtges. were 
invalid :—Held: the interveners had no 
locus standi to dispute the validity of the 
mtges., but were only entitled to be heard 
on. the question whether pltfs. ought to be 
restrained from exercising their rights in 
such & way as to interfere with the inter- 
veners’ contractual rights under the charter- 
party.—THE Lorp STratucona, [1925] P. 
143 ; 95L. J. P.5; 183 L. T.765; 41 T. L. R. 
638; 69 Sol. Jo. 762 ; 16 Asp. M. L. O. 536. 


Add. Annotation :—Refd. The St. George, 
(1926] P. 217. 

Add. Annotation :—Relfd. 
Elwell, {1921} P. 351. 
Add. Annotation :—Consd. The St. George, 
[1926] P. 217. 

Add. Annotation :—Refd. 
Elwell, [1921] P. 351. 
Add. Annotation :-—Refd. The St. George, 
[1926] P. 217. 





The James W. 


The James W. 


PART Il. SECT. 1, SUB-SECT. 2. 


1821. Wrongdoer.}—Where a 
bas been wrongfully seized by her 
orew the cot. wi order the marshal to 
deliver possession of it to the owner 
u pon. Laat ricitriS Peed GREAT 

Co. THE CLINTON 
ote), 2 ixch. Cc. R. “569 : 27 B. 0. RB. 

e007 {1919} 1 W. W. R. 947.— 


ship 


PART Il. SECT. 8, BUB-SECT. 2. A. 
250i. Admiralt > 
rt . registered abroad. }—~ 


c. 10)}—AMort 
Miiion bide recover the balance 


due see a deod | of par a poxecus at 
to the Saw & re inticts of ithe State at 
New yor othe ted Fa 


mons, otc., for want of 
On the b bearing F. moved to amend, 


18 


3.8. 
|G. Re 180. 


which amendment was in substance 
an allewation lr deft. undertook to 
have the yep under Canadian 
ter a ship, which he 
led to vase “The “shi was not under 
arrest oF seizure at @ of the 
institution of the action >—Held: 
(1) the ot. was without jurisdiction 
entertain the claim; (2 (foe eam 
ment could not be allowed. —Finw 
NORTHWEST (1920), 20 ook. 
—OAN. 


278. 
279. A 
283. 
284. 
286. 
288. 
289. 
201. 


800. 
304. 


315. 


322. 


328a. ——— 


rene es ee 


PART II. SECT. 5, SUB-SECT. 1.—A. 

$27 ia. 
seized by a mtgee. when it was beir 
repaired by 
brought action in the Admity. Ct. 
claiming a lien for repairs done at the 


een 


ro ou enecuted on ber last 
7 ope — Peta th 


diction to “entertain “the action, as the 
vessel was not ‘* under arrest ’’ at the 


time 
THE 
750; 


SHIPBUILDING Co., [1925 


ae iy 


B. 
Ww. W. +g 11 B10-CAN. 


327 1b. —— ———.}--THE Paomico 
v. WINSLOW MaRrINvE RAILWAy 


Add. Annotation :—Refd. The James W. 
Elwell, mitt P, 351. 

Add. Annotations :—Mentd. The Russland. 
[1924] P. 55; The Stream Fisher, [1927] P. 73. 
Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 361. 

Add. Annotation paprireuhag (a hae The 
James W. Elwell, [1921] P 

Add. Annotation :—Refd. a James W. 
Elwell, (1921] P. 351. 

Add. Annotation :—Refd. The James W. 
Elwell, [1921] P. 351. 

Add. Annotation :—Refd. The St. George, 
{1926} P. 217. 

Add. Annotations :—Generally, Refd. The 
St. George, [1926] P.217. Mentd. The James 
W. Elwell, [1921] P. 361. 

Add, Annotation :—Refd. The St. George, 
{1926} P. 217. 

Add. Citation :—-166 E. BR. 9733; on appeal 
(1851), 8 Moo. P. ©. C. 459, P. C. 

Add. Annotations :—Folld. The Wamburg 
(1864), 2 Moo. P. C. C. N. 8S. ue Consd. 
The Gaetano & Maria (1881), 7 P. D. 1. 
Refd. Segredo (otherwise Eliza Cornish) 
(1853), 1 Eee. & Ad. 36; The Rajah of 
Cochin (1859), Sw. 473; Lloyd v. Guibert 
(1865), L. R. 1 Q. B. 115; The St. George, 
{1926} P. 217. Mentd. Sieveking v. Maas 
(1856), 27 L. T. O. S. 264 ; Sultan (Cargo Tx.) 
(1859), Sw. 504; The Lizzie (1868), L. R. 2 
A. & EH. 254; Australasian Steam Navigation 
Co. v. Morse (1872), 8 Moo. P. (. C. N.S. 
482; Acatos v. Burns (1878), 3 Ex. D, 282. 
Add. Annotations :—Refd. N. V. Kwik Hoo 
Tong Handel Maatschappij v. Finlay, {10927] 
A. C. 604. Mentd. Matthey v. Curling, [1022 
2 A. ©. 180. 

Add. Annotations :—Refd. Pocahontas Fuel , 
Co. v. Ambatielos (1922), 27 Com. Cas. 1438. 
Mentd. The Mogileff, [1921] P. 236. 





of ship repairers commenced an action in 
rem against the owners of a vessel which they 


L. R. 1201; 


| : oe 
—~—.}—A vessel was 





tf. in pltf.’a yard. Pith 


e ct. had no juris- 


See wee x (1021), 85 <n A 
EA Foam 
C. dog? Pins) a an Francisco, U.S 


& 
2D. L. R. 
35) Exch. C. R. 32; U. 


sub Soil WINSLOW MARINE Ry. 





of 995 shares of a Stal 
capital stock of the co. 
for the price of necessaries :—Zeld : 

ay the home port of the C. was really 
San Francisco where the true owner 
was domiciled, she was a_ forcign 
vessel, & the ct. had jurisdietion,— 


829. 
831 e 


333. 
384. 
835. 
336. 


337. 
338. 


338a. 


343. 


sa 
Default of appearance.]—A firm | 


847. 


-~ eee tee oe a ee - 


(1925) Kxch, (. Wt. 
+ 31 BLO. R443 5 (192331 W. WLR. 
76 -—CAN. 


327 iv. —— “ Burlding’”’ any shtp.) 
—ERIKSEN BROTHERS v. Tum MAPLE 
LeaF, No. 327 ill., ante —CAN. 


829 li. ——- ——- Ship on colonial 
register— Actual owner forcigner. }—The 
C. was registered at 
& was owned by a co., 
office at the same port. 
practioally A., vay was domiciled in 

being the owner 
of 1,000 shares, 

In an action 


Vol. L—Admiralty. Cases 278-847. 


had repaired. It appeared from the state- 
ment of claim that eh ship was registered 
in an English port. No appearance was 
entered :-—-Held: it not being shown to the 
satisfaction of the ct. that at the time of the 
institution of the cause any owner or part 
owner of the ship was domiciled in England 
or Wales, the ct. would not refuse jurisdiction 
under sect. 5 of the above Act.—THE Maaain 
_ pleas); 128 L. T. 480; 16 Asp. M. L. C. 


Add. Annotation :—Refd. Pocahontas Fuel Co. 
v. Ambatielos (1022), 27 Com. Cas. 148. 
Add. Annotaiions :—Refd. The Mogileff, 
{1921} P. 236. Mentd. Pocahontas Fuel Co. 
v. Ambatielos (1922), 27 Com. Cas. 148. 

Add. Annotation :—Mentd. The Mogileff, 
(1921) P. 236. 

oe :—Refd. The Mogileff, [1921] 
a es :—Refd. Tho Mogileff, [1921] 


Add. Citation: — sub nom. THE WEST 
FRIESLAND, Sw. 456, P. OC. 

Add. Annotations :—Retd. Laws v. Smith, 
The Rio Tinto (1884), 9 App. Cas. 356 ; 
Northcote v. Henrich Bjorn, The Llenrich 
Bjorn (1886), 11 gt Cas. 270; The Mogileff, 
{1921} P. 2386. entd. The’ Riga (1872), 
lL. R. 3 A. & E. 616; The Stream Fisher, 
[1927] P. 73. 

Add. Annotation: — As to (6b) Refd. The 
Moguleft, [1921] P. 236. 


a alae :—Rofd. The Mogileff, [1921] 
Pp. 236. 





—~ ——.]~- THe MoarLerr, No. 352c¢, 
post, 


Add. Annotations :—-Refd. The Mogileff, 

[1921] P. 236; The Ambaticlos, The Cepha- 

lonia, [1923] P. 68. 

eT alae :—Refd. The Colorado, [1923] 
», 102. 

Add. Annotation :—Consd. The British Trade, 

[1924] P. 104. 


Held: tho “ot. had 3 no jurisdiction to 
entertain the cE. —Cre Drs Bors- 
pu Norp v. 3.8. St. Loui (1920), 
20 Exch. CO. R. 232.—O0AN,. 


a li, ——~ —— Ship under arrest.)}— 
Tur PAciFioo %. INBLOW MARINIG 
RAILWAY & SHIPBYILDING Co., [1925] 


aft “tae 162 ; Bs 1925) Exch, C. ise 
ancouver, B.C. ang y 
having its head eG Soe [1924] 1 W. Wot 
The co. was foo: 34° EB "GC, H. 1.—OAN. 
a fil, ——.}—Held: tho ship 





ot belug a forcign vessel & its owner 
being domiciled in Canada, the ct. had 
no jurisdiction ou a claim f Or noces- 
garies.— PITTSBURG COAL Co. 8.8. 
ER EE: {1926} Exch. C. nr. "24.— 


& Sy EU LOING Co. v. TRE Pacirico, | HaLey v. 8.8. Comox [1920 PART II. SECT. 5, SUB-SECT. 1.—B 
ere od LIB We Wea Bag ee | iat: BR 8255 20 Exch.'C. R 86.— 8481. No maritime lien.|—A claim 
B. O. R. ican. 4 | CAN. for the supply of necesuarics to a ship 
827 1 ¢. —— ——.}- -Srack v. Tor | gi" a ooo T Bieoare pete claimed ther not constitute 8 maritime lek Men 
Or wor one ma als ereon.—CIk DKA 0 
eae Lrorou (1919), 18 Exch, C. B. furnished for the S. while at Amos, . Sr. rou (1920), 20 Exch. C, Xe. 
SS7 ll, prea. “work | of won who toa on nome tiene tin Ee 
. who an res 
done in making alterations in & addi- | under an agreement to purchase, “pled y a“ i. Martone ap P bene by 
tanks ote Di gasotts line ig el rgiedoner Posse : a eiaiaen & r € the HN ay Earheg r Court of Canada. }—Pirts 
‘ : waa ort 0 
tated’ by her intended now omploy: | Montreal & ct tier ate of sti atin Se ee 
ment in outside waters, was for the | of tho n the registered owner was | ““°- 
** building *’ or “* equipp “gf a ship 8., of Smiths Falls, Ont. The vessel | 34811.--~ —— ——.}-Srnisr 


within s. <4 of the above A 
BROTHERS v 


the vessel was in possession & 


ERIKS 
. THE MaPLe Lear, 11923) 


was not under arrest of the ct. at 
time cf the tnstitution of the cause :-— 


19 


HILL W. Hovpnr (0, 


the | v. WAL 
(1926) 4 D. L. Re i 801 —CAN. 


Cases 352—449, 


852. Add. Annotation :—Refd. The Mogileff, [1921] 
P. 286. 


352a. ——- —— -—~—.]—The agent for a foreign 
ship, being alao part owner, may recover 
against the ship for necessaries supplied.— 
THE WEST FRIESLAND (1859), Sw. 454; 6 Jur. 
N. S. 658; 166 E. R. 1213; on appeal 
(1860), Sw. 456, P. C. 


Annotations :— Apld. The Underwriter (1868), 25 L. T. 279. 
Consd. Laws v. Sinith, The Rio Tinto (1884), 9 App. Cas. 
366. Dbtd. Northcote v. The Henrich jorn, The Henrich 
Bjorn (1880), 11 ADP. Cas. P10, Consd. The Mogilcff, 
° 23 6. Re o The Riga (1874), L. kh. 3 A. & K. 

16; The El Salto (1908), 25 T. L. R. 99; Foong Tai v. 
Buchholster, {1908] A. C. 458 ; The Stream Fisher, [1927] 


852b. JA person who has made ad- 
vances in order to supply necessaries to a 
ship on the credit of the ship may sue in 
rem to recover those advances, although the 
res may belong to a person or persons who 
are not liable in personam as debtor or 
debtors for the sum so sought to be recovered. 
An agent may sue for necessaries supplied 
under Admlty. Ct. Act, 1861 (c. 10), s. 5, & 
does not lose his right so to suo by giving 
credit in the account furnished to his principal 
for sums received.—Foona Tart & Co. v. 
BUCHHBISTER & Co., [1908] A. C. 458; 78 
L.J.P.C. 31; 99L. T. 526; 11 Asp. M. L. C. 

122, P. C, 
Annotations :—Conad. Tho Mogileff, [1921] P.236. Refd. El 

Salto (1908), 25 T. L. R. 99. 


852c. 











———.]—Primd facie, persons who have 
advanced money for necessaries on behalf of 
a foreign ship are entitled to sue n rem; &, 
although it may be inferred from the course 
of business between tho principal & agent 
that the agent has agreed to look to the per- 
sonal liability of the pee & that the 
advances must be treated as items of a mer- 
cantile account to be adjusted in accordance 
with the terms of tho agency agreement 
between the parties, the mere fact that pltfs. 
are the shipowners’ regular agents does not 
re ate them of their rights in rem under 
Admity. Ct. Acts, 1840 (c. 65), & 1861 (c. 10). 
The tcst to apply in each case is whether at 
the date of the suit pltf. could maintain an 
independent action in assumpsit in the 
subject-matter of the claim.—Tur MoaGILerr, 
[1921] P. 236; 90 L. J. P. 829; 37 T. L. R. 
549; 65 Sol. Jo. 581. 


Annotation :-—Relfd. Pocahontas 
(1922), 27 Com. Cas. 148. 


Fuel Co. v. Ambaticlos 


48 ili, ————- —— ——.]}— BAKER, 
CaRvER & MORELL ING. v. ASTORIA, 
11927) 4 D. L. R. 1022.—CAN. 


PART II, SECT. 5, SUB-SECT. 2. 

357i. Action by defauli—Proof of 
claim—Right to yproceed ex parte.}-— 
PAUL t. Tuk AMY TURNER, [10922] 
V. L. R. 740.—AUS. for wro 


PART II. SECT. 6. 

3581. Netent of jurtsdiction—Towage 
performed tn connechon with repaira— 

ot at owner's special i lala 
Towage performed in connection with 
repairs, not at the owner’s special 
request, is not within the purview of 
“‘ olaims & demanda for services in the 
nature of towage’’ within Admity. 
Ct. Act, 1840 (c. 65), 8. 6, as would 
give the ct. jurisdiction over the 


Ratisf 
inolu 


the roceeds, 


part passu 


in rem.—Re 


Limus of jurisd 


wages d&> damages—Payable pari passu. ] 
—A British ship was attached to 

various creditors 
ng the master of the vessel. 
She was subsequently sold, any lions 
of the creditors being transferred to 
The master’s claim 
included damages a 
ful dismissal calculated from 
a date subsequent to the sale :—Heild : 
the master was entitled to damages 
with his claim for wages, 
which he could enforce by an action 
GwYDYR CASTLE (1920), 
4l N. L. R. 231.—S. AF. 


sk. Shipping. Act, 1908, 8. 191— 


ction. |] -—— A 
sued for $134 :—Held : 


ENGLIsH AND Empire Diaest SUPPLEMENT. 


357. Add. Annotation :—Mentd. The Mogileff, 
[1921] P. 236. 

368a. Wrongtul dismissal.]—(1) A shipmaster or 
seaman suing under Admity. Ct. Act, 1861 
(c. 10), on @ special contract of service has 
no maritime lien in respect of damages for 
wrongful dismissal, inasmuch as such a suit 
could not have been brought under the 
ancient jurisdiction of the High Ct. of 
Adumlty. 

(2) Semble: the maritime lien which a 
seaman suing under the ordinary mariner’s 
contract has in respect of wages is not 
limited to the wages earned while actually 
on board the ship, but extends to wages due 
after a wrongful determination of the con- 
tract of service.—THE MBriTIsH TRADE, 
[1924] P. 104; 93 L. J. P. 33; 1380 L. T. 
827; 40 T. L. R. 292; 16 Asp. M. L. C. 296. 
Add. Annotation :—Refd. Ex p. Guinness, 
Ex p. Murray (1926), 42 1. L. R. 766. 

401. Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 


415. Add. Annotation :—Refd. The British Trade, 
[1924] P. 104. 
J—THE Brirish Trapr, No. 368a, 


398. 


417a. 
ante. 

429. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


4380. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


Pilotage Act, 1913 (c. 31), s. 49.J)—The 
High Ct. of Admlty. & its successor, the 
present Admlty. Div. of the High Ct., have 
always had jurisdiction to entertain an 
action in rem for pilotage dues, & the pilot 
is not restricted to his right under the above 
sect., of taking proceedings in a ct. of sum- 
Mary jurisdiction. Qu.: whether there is a 
maritime lien in respect of pilotage dues.— 
THs AMBATIELOS, THE CEPHALONIA, [1923] 
P. 68; 92 L. J. P. 45; 128 L. T. 699; 39 
T. L. R. 183; 16 Asp. M. L. C. 120. 

433. Add. Annotation :—Refd. The Ambatielos, 

The Cephalonia, [1923] P. 68. 

Add. Annotation :—Refd. Ex p. Guinness, 

Ex p. Murray (1926), 42 T. L. R. 766. 

Add. Annotation :—Refd. Ex p. Guinness, 

Ex p. Murray (1926), 42 T. L. R. 766. 

Add. Annotation :—Refd. The Stream Fisher, 

[1927] P. 73. 








430a. 


485. 
437. 
449. 


Hien attaching to a seaman’s wages 
is personal to tho seaman & not trana- 
ferable.—MCUCULLOUGH v. THE SAMUEL 
MARSHALL, ELIASOPH v. STREL Co, OF 
CAN. (QUK.), [1924] Exch. C. R. 63; 
affg., [1923] Exch. C. R. 110.—CAN. 


am. Person not having signed articles 
— Nor havng lwed on board.j)— 
Held: claimant not having signed the 
ship’s articles, not having lived on 
board, & the sum sued for not having 
beon earned on board, he was not & 
seaman.—McCCULLOUGH v. THE SAMUEL 
MARSHALL, ELIASOPH vo. STEEL Co. 
OF CAN. (QUK.), [1924] Exch. C. R. 
535 cle. (1933) Exch. C. R. 110.— 


wm «rem 


t the owners 


being ander sn, Person voluntarily paying wages.} 


—No one voluntarily paying the 

claim ; neither a claim for towage nor $200, the action must be dismissed th 
under the above sect., with costs.— wagee of One or more ©o e crew 
for necessaries is the subject of 8 arnoM ©. THE MIYAKO, [1924] 2 can claim 8 lien t the ship for 


maritime licn.—StTack v. THE BaRGE 
LEOPOLD (1919), 18 Exch. C. R. 325. 


PART II. SECT. 7, SUB-SECT. 1.—©. 
386 fi. ——— Claim by master Jor 


D. L. R. 200; (1924) Exch. CG. R. 96; 1 
W. W. R. 1098; 34 B. O. R. é.— 


PART IJ. SECT. 7, SUB-SECT. 2.—B, 
sl. Assignee of wages.}—The maritime 110. 


the amount so paid.— McCULLOUGB v. 
THE SAMUEL EL1asoPH 
Can. (QUB.), [1924] 


AN. 

wv. STEEL Co. OF 

Exch. C. R. 53; affg., {1923} Exch. 0. R. 
—CAN., 


20 


459. Add. Annotation :—As to (1) Consd. The 
Colorado, [1923] P. 102. 
460. Add. Annotation:—As to (1) Refd. The 


469. 
470. 
471. 
483. 


489. 


490. 
491. 
494. 


504. 
508. 
510. 
511. 
516. 


518. 


518a. 


Colorado, [1923] P. 102. 

Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1920] A. C. 956. 

Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 

Add. Annotation :—Refd. The Sylvan Arrow, 
{1923} P. 220. 

Add. Annotations :—Consd. The Tosalind 
(1920), 90 L. J. P. 126; The Joannis Vatis, 
[1922] P. 92. Refd. Elliott Steam Tug Co. 
v. Shipping Controller, [1922] 1 Kk. B. 127; 
G.N. Ry. v. L. E. P. Transport & Depository, 
{1922] 2 K. B. 742; The Zelo, [1922] P. 9. 
Mentd. Mersey Docks & Harbour Board v. 
Hay, [1923] A. C. 345. 

Add. Annotations :—Consd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 315. 
Refd. The Stream Fisher, | 1927] P. 73. 

Add. Annotation :—Generally, Refd. The Carl- 
garth, The Otarama, [1927] P. 93. 

Add. Annotation :—Refd. G. W. Ry. v. S.S. 
Mostyn, [1928] A. C. 57. 

Add. Annotations :—Refd. The Sylvan Arrow, 
{1923] P. 220. Mentd. The Penrith Castle, 
{1918] P. 142. 

Add. Annotation :—Refd. 
[1922] P. 259. 

Add. Annotation :—Mentd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. O. 345. 


The Tervaete, 


Add. Annotation :-—As to (2) Apld. The 
Goulandris, [1927] P. 182. 

Add. Annotation :—Mentd. Gore-Booth  v. 
Manchester (Bp.), [1920] 2 K. BK. 412. 

Add. Annotation :-—Mentd. Gore-Booth v. 
Manchester (Bp.), [1920] 2 K. B. 412; Iegan 


py ARG., [1980] 1 Ch. 235. 

Add. Annotations :—Refd. McColl ». Canadian 
Pacific Ry., [1923] A. C. 126; The Moliére 
(1924), 41 T. L. R. 154. Mentd. Parry v. 
Harding, [1925] 1 K. B. 111. 

-]—In a collision between 
Swedish & British steamships, for which both 
ships were held to blame, a seaman on the 
former vessel was drowned. Under Swedish 
Jaw the Swedish shipowners paid compensa- 
tion to the relatives of the seaman. At the 
reference to assess the collision damage the 
Swedish shipowners claimed to recover from 
the owners of the British vessel a moiety 
of the compensation so paid. The registrar 
allowed the item. On appeal :—Zeld: the 
decision of the registrar was wrong for apart 
from Maritime Conventions Act, 1911 (c. 57), 
the Ct. of Admlty. had no jurisdiction to 
entertain an action in rem for loss of life, & 











| 





eee acinomae: Sina ae 
Se er 


the Admity. rules as to division of loss had | 


Vol. 1.—Admiralty. Cases 459—54la. 


no application to such a claim, & sect. 3 of 
that Act, which provided for contribution 
between the owners of wrongdong vessels in 
respect of (inter alia) damages for loss of lifo 
or personal injuries, only applied to damages 
recoverable by action, & not to claims for 
compensation arising out of some statute \ 
independently of fault on the part of the 
shipowner.—THE HOMES: [1925] P.27; of 
I. J.P, 28; 182 L. T. 733; 41 T. i. XR. 134; 

16 Asp. M. 'L. CO. 470. 


518b. Application of Maritime Conventions Act, 
1911 (c. 57).J—Tim Moitimere, No. 518a, ante. 

5619. Add. Annotations :—As to (1) Refd. The 
Koursk, [1924] P. 140. As to (2) Refd. The 
Moliére (1924), 41 T. L. RR. 164) Generally, 
Refd. Tho Vectis, [1920] P. 201. Mentd. 
Ellerman Lines v. Grayson, [L919] 2 K. B. 
514;  Weld-Blundell v. Stephens, 11920] 
A. C. 956; Anchor Lino v. Dundee HMarbour 
Trustees, Ellerman JLines v. Same, ‘Thomson, 
Shepherd v. Same (1922), 88 T. L. R. 299. 


521. Add. Cilation :—[1909] P. 176. 


Add. Annotation :—As to by ) Refd. The 
Moliére (1924), 41 T. L. R. 154 
523. Add. Annotation :—As to 2 Refd. The 


Moliére (1924), 41 T. L. RR. 16 

523a. -J—THE MOLIERE, a o. 518a, ante. 

528. ddd. Annotation :—Refd. The Sheaf Brook, 
[1926] P. GL. 

536. Add. Annotations PNET Refd. Ireland 

v. Southdown S.S. Co. (1026), 1386 L. T. 412; 

Lewis v. Dreyfus (1926), $1 Com. Cas. 939, 

Mentd. Michalinos v. Dreyfus (1924), 151 

lL. T. 177; Van Nievelt Goudrian, Stoom- 

eae a Maatschappy v. Forslind (1925), 183 

do 

Add. ore :—Mentd. Australia (Owners) 

v. Nautilus (Owners), The Australia (1926), 

95 L. Je Pr: 145. 

541a. ——~- —— Indorsee of document ac- 
knowledging receipt of goods for shipment. |— 
A document whereby tho receipt of goods is 
acknowledged for shipment on board a 
named ship, or on some other ship for carriage 
by sea & delivery to the shipper’s order, the 
document being signed on behalf of the 
master, is a bill of lading for the purposes of 
Lillis of Lading Act, 1555 (c 111), & tho 
above sect. 

Parcels of goods were accepted in N. for 
delivery at 8S. to the shippcrs’ order, there 
being given to each shipper a document of 
the above-mentioned character. Upon the 
named ship arriving at S. the goods were not 
delivered. Hesps., twenty firms, each being 
indorsees of one of the documents, issued a 
jot writ in rem claiming severally to recover 
damages. The writ stated that pltfs. claimed 
as consignees or indorsees of bills of lading 
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452 iii. Contract made abroad. }-—~ 
The ct. will not interfere in a dispute 
aS to wages arising out of a contract 
made abroad bctween the master of 
a foreign ship & the members of his 
crew.— NOLAN . 8.S. HUSSEL Laces 
bIDE, (1921} C. P. D. 136.—S. A 


454 vi. .}/—A seaman 
who had signed on an American ship 
instituted an action in Quebec against 
the ship for wages. No notice of the 
inatitution off the action day given by 
him to the Uni States consul, 
the affidavit to lead to warrant omitted 
to state the national character of the 

















ship. Deft. moved to disrniss for country of the litigants. <ng ACOBSON 
defects iu the affidavit, & the consul | v. Forr BORAT Sows 19 , aoh.C. 
filed a. protest against the action being 165; 49 D. L. —~—CAN 

allowed to proceed :—lfeld: (1) the 

pba _ ne aaerees egninl dic not PART II. SECT. 8, SUB-SECT. 2.—-A. 
(2) the ct., so preper spite a ee | brought an action in rem for damages 
might ee se ite discretion to decline | youinst a barge fur bodity injuries 
to proceed with such an action. sustalnod by him in am aceldent 
ROULEAU 0. 8.5. ALEDG, [1025] Kxch. ed to have been oerasioned by 
C. 8. 10.—CAN, averlign igencs for which tho ship wa 


PART Il. SECT. 7, SUB-SECT. 3.—B. | liable .— Held: the damage donc wus 


not ** by ** the barge, but ‘on ”’ the 

4581. Conflict of lawe—Applwation ' barge, & was not such damage ux gave 

of law of litigants’ country.}—Admity. | pitt. a remedy in rem.-—MUIVLY * 
Ct. Act, 1861 (c. 10), a. 10; Pere the a 


HE BaARnGK Neosno (1019), 19 1 ob 
application by the ct. of the law of the ' C. R 1; 47 D. 1a. RR. 437. - CAN, 
21 
a 








Cases 54la—504a. EnoiisH anD Empree Dicust SUPPLEMENT. 


for non-delivery of goods agreed to be carried 579a. Ship injured in dock—Dockownets re 


oF the named alte or agreed to be shipped 
thin a reasonable time by some other 
separately Gy pltts., alleging thas the goods 
separately by s., alleging that the g 

were either lost or not shipped on any other 
vessel within a reasonable time, the ship was 
arrested. The owners of the ship took out a 
summons to set aside the writ & all proceed- 
ings thereunder :—Held: (1) the documents 
in question were bills of lading within the 
above sect., & the proceedings being to set 
aside the writ & it not being denied that some 
of the goods were received on board, the 
action should proceed ; (2) the action being 
in rem & the ponds of plifs. convenient, the 
view of the Bench of the Supreme Ct. 
that pltfs. could properly be joined under the 
rules locally applicable should not be inter- 
fered with—MARLBOROUGH HILL, SHIP v. 
Cowan & Sons, [1921] 1 A. O. 444; 90 
L. J. P. O. 87; 124 L. T. 645; 37 T. L. R. 
te 15 Asp. M. L. C. 163; 26 Com. Cas. 


P. C. 
Annotation :;——As_ to (1) Distd. Diamond Alkali Export 
Corpn, v. Bourgeois, {1921) 8 K. B. 443. 
546. Add. Annotation :—Refd. Marlborough Hill, 
Ship v. Cowan, [1921] 1 A. OC. 444. 


662. Add. Annotation :—Refd. The Sheaf Brook, 
(1926) P. 61. 


565a. Judicature Pompolias ion Act, 1925 (c. 49), 
8s, 22, 58 (2)—Owner domiciled in England— 
Application to transfer action to King’s Bench 
Division.]—(1) Pltfs., as owners .f cargo on 
board defts.’ ship, brought an action in 

ersonam in the Admlty. Div. for damages for 

reach of the contract of carriage Defts 
were domiciled in England. On an applica- 
tion by them to transfer the cause to the 
King’s Bench Div., the judge held that he 
had a discretion to retain it in the Admlty. 
Div. :—Held: s. 58 (2) of the above Act did 
not give the ct. discretion to retain a cause 
in respect of which the Act expressly pro 
vided that the Div. had no jurisdiction, & the 
action must be transferred to the King’s 
Bench Div. 

(2) The note to R. 8. O., Ord. 49, r. 3, that 
the Ct. of Appeal cannot order a transfer with- 
out the consent of the presidents of both the 
Divs. from & to which the transfer is proposed 
to be made, does not apply to cases where the 
Ot. of Appeal has held that the one Div. has 
no discretion to retain the cause in that Div. 
In such cases the transfer is made subject 
only to the consent of the president of the 
Div. to which the cause is to be transferred 
(ATKIN, L.J.).—TsHE SHEAF Brook, [1926] 
P.61, 95L. J. P. 118; 1384 L. T. 53843 17 
Asp. M. L. ©. 14, 0. A. 


571. Add. Annoiation :—Mentd. The Rosalind 
(1920), 90 L. J. P. 126 


578. Add. Annofation :—Refd. The Wilhelmina, 
{1923) P. 112. 





ng 
ship—In dock belonging to others.|—By the 
negligence of pltfs.’ servants while e d 
on work on a steamship in the Hornby Dock, 
ing to the Mersey Docks & Harbour 
Board, the vessel & her cargo were damaged 
by fire, & pltfs. were held liable in damages. 
Pitfs. sought to limit their HMability under 
M. 8. Act, 1900 (c. 32), s. 2, on the und 
that they were the owners of a dry dock at 
Garston :—Held: the liability be in no 
way connected with the fact that pltfs. were 
dockowners, they were not entitled to a 
decree of limitation of liability.—Tae Crry 
OF EDINBURGH, [1921] P. 274; 90 L. J. P. 
804; 125 L. T. 875; 87 T. L. R. 468; 15 
Asp. M. L. 0. 234, 0. A. 


Annotations :-—Distd. The Ruapehu (1926), 42 T. L. R. 708. 
Expld. 8.8. Ruapehu v. Green & Silley Weir, [1927] A.C 


579b. pancreas 





-]—Pltfs., owners of a dry dock, 
sought to it their liability under M. 8S. 
Act, 1900 (c. 82), s. 2, in respect of damage 
caused by a fire which broke out on defts.’ 
vessel owing to the negligence of pltfs.’ 
servants while the vessel was being repaired 
by them in the dry dock:—Held: while 
somo limitation must be put upon the Bh eck 
language of the sect., which, if applied in its 
strict literal sense would lead to an absurdity, 
the limitation to be put was notin respect of 
the nature of the act done but in respect of 
arca, i.e., the damage must be in some way 
connected with the ownership of the dock.— 
THE Rvuarennv, [1927] P. 47; 961. J. P. 18; 
186 L. T. 146; 42 T. LL. R. 7083 17 Asp. M. 
L. C. 188, C. A.3 affd. sub nom. RuaPpgenu 
(OWNERS) v. GREEN (It. & H.) & SILLEY WEIR, 
Lrp., THE RUAPEBU, [1927] A. UO. 523; 96 
L. J. P. 003 187 TL. T. 353; 43 T. L. R. 4023 
71 Sol. Jo. 330; 32 Com. Cas. 323; 17 Asp. 
M. L. C. 270, H. L. 3; subsequent proccedings 
(1929), 45 T. L. R. 657. 


Annolations —Refd, Gosse Millard «. Canadian Government 
Merchant zeneie American Can Co. v. Same (1927), 


193; The Ruapehu (No. 2), {1929%] 


iL. J. ; 
bP. 305. Mentd. Buerger v. New York Life Assoc. (1927), 
L. J. K. B. 930. 


593. Citations :—For “36 L. T. 361’ read ‘6 


L. T. 361.”’ 


504a, ———- ——- Rival salvors—Injunction to re- 


strain act on high seas.j—In 1922 pltfs. 
fitted out an expedition to salve cargo from 
the wreck of a Dutch steamship which had 
sunk in 1916 in the North Sea in over one 
hundred feet of water. Plitfs. worked at 
the scene of the wreck whenever the weather 
& tides permitted aka the summer of 
1922 & from Apr. to July, 1923. During 
that time the succeeded in cutting a 
hole into No. 4 hold, had buoyed the wreck, 
& had extracted some portions of cargo of 
little value at a cost of over £40,000. In 
July, 1923, defts., British subjects & partners 
in a rival salvage co., arrived on the scene in 
a British sa: Teg ship, & by sending down 
their own divers & interfering with pltfs.° 


On eeeed 


PART Il. SECT. 9, SUB-SECT. 1.—B. warrant to arrest the ship & her cargo | 1923] Exch. C. R. 212.—CAN. 


5641, Admtraliy Court Act, 1861 


act teh shippers tmposeng no obliga- 
tran on ship.}-—Plitts. agreed to pur- 
ahase goods, the shippers to delive: 


was issued :—Held : 1) pltfs. not | 564 fi. 
or consignees or assignees ”’ of the bill 
of lading of the cargo, the ct. had no 
jurisdiction in the matter, & th 

warrant of arrest should be act aside ; 





Goods shipped from 


above sect. confers upon the ct. is 
clearly confined to cases of damage 
} to goods carried by ships into a Cana- 


! 
¢. 10), 3 6—No breach of duty—Con- | having been shown to be “ the owners, ' Conan port.J—The jurisdiction the 


same at an agreed point. The con- 
tract did nut purport to be made by 


or on behalf of the ship, but by the | 2bove sect. conten 
shippers, with pltfs., ‘aio claimed tion on the part o 


(2) the contract referred to in 


dian port, & does not extend to the 


to foreign porta.—HARRIS ABATTOIR 
Co. « AI (OWNERS), [1923] 4 


the 
lated an obliga- cease of goods ship from Canada 
the ship, & the 


e s EDO 
damagos fur breach of contract for | Contract sued on imposed no such | 7) "y "no ji9¢; (1923) Exch. GC. R. 
non-delivery, & at their request a | Cbligation.—Lavatrer v. THE IsTaR, | 977 “oan, epee cas era 
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diving operations, tried to secure possession 
of the wreck & cargo, & either. prevent 
further work on the part of pltfs. or establish 
themselves with pltfs. in concurrent occupa- 


tion -~—Held: ({1) an action in respect of 
injurious acte done on the high seas always 


been within the jurisdiction of the High Ct. 
of Admlty.; (2) pltfs. were sufficiently in 
occupation oe hone ucbieaeatl eeeuee _ 
parties from ering e property ; 
(3) as defts.’ interference was high-handed & 
deliberate they would be restrained until 
further order from doing any acts at or near 
the wreck whereby pltfs. might be prevented 
or hindered in the carrying on of their salv. 
operations.—THE TUBANTIA, [1924] P. 78; 
03 L. J. P. 148; 1381 L. T. 570; 40 T. L. R. 
835; 16 Asp. M. L. C. 346. 


-—— Services on land.}] — THE LAaPWING 
(1839), 8 L. T. 440. 


596a. ——-.]—Two causes of salvage against a 
vessel were consolidated npon motion by 
defts., & with the consent of all parties. 
Ona Peauen being subeegsantly filed, defts. 
moved for its dismissal, with costs & damages, 
on the ground that the value of the property 
salved was under £1,000 :—Held: the pro- 
ceedings of defts. in reference to the consolida- 
tion must be construed as an agreement 
which gave the ct. jurisdiction under Admity. 
Jurisdiction Act, 1868 (c. 71), s. 9. 

Semble: under Admlty. Jurisdiction Act, 
1868 (c. 71), s. 6, the ct. of Admlty. has 
discretion to take cognisance of cases of 
salvage, though the value of the property 
salved be under £1,000.—THE ILERMAN 
WEDEr, (1870), 89 L. J. Adm. 30; 23 L. T. 
876; 3 Mar. L. ©. 530. 


After this case insert, ‘‘ Prize salvage, see 
Prize Law.’”’ 


Add. Annotation :—Refd. Pyman S.S. Co. v. 
Admiralty Comrs., [1919] 1 K. B. 49. 


Add. Annotations :—Consd. The Meandros, 
{1925) P. 61. Refd. Pyman 8.S. Co. v. Ad- | 
miralty Comrs., [1919] 1 K. B. 49. } 


Add. Annotation :—Refd. Pyman S.S. Co. v. | 
Admiralty Oomrs., [1919] 1 K. B. 49. 


Add. Annotations :—Consd. The Meandros, | 
(1925] P. 61. Refd. Pyman S8.S. Co. v. | 
Admiralty Comrs., [1919] 1 K. B. 49. ] 


595a 


598. 


603. 


alas —— eee ne a eee eee 


606. 


611. 


613. 
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617. Add. Annotation :—Consd. Bradley v. New- 
som, [1919] A. C. 16. 
619. Add. Annotation :—As to (1) Refd. Bradley 
v. Newsom, [1919] A. CO. 16. 
622. Add. Annotation :—Roefd. The 
[1926] P. 185. 
642a. ——.]—R. v. MiLtuER (1828), 1 Hag. Adm. 
197; 166 B. R. 71. 
648a. Ship not entitled to be registered as British 
ship—Ship under jurisdiction of Prize Court.) 
—A gehip registered as a British ship, & 
nominally owned by a duly registered 
British co., waa in fact owned & controlled 
by the Hamburg-Amerika Line, of Hamburg, 
which, in the person of its nominees, owned 
all the shares in the British co. & appointed 
its directors. Accordingly, after the out- 
break of war with Germany, the ship was 
seized as prize, & on July 28, 1916, the 
Prize Ct. pronounced her to have belonged 
at the time of seizure to enemies of the 
Crown, & ordered her to be detained by the 
marshal until further order. Meanwhile on 
Jan. 11, 1916, under Prize Ct. Rules, Ord. 29, 
the ship had been requisitioned by the 
Lords Comrs. of the Admlty., & she remained 
in their possession. On Apr. 6, 1917, the 
writ in the present action was issued claiming 
a declaration under M. 8. Acts, 1894 (c. 60), 
& 1906 (c. 48), that the ship was forfeited to 
the Crown on the ground that she waa not 
entitled to be registered as a British ship :— 
Held: ag the Lords Comrs. of the Admity. 
had merely temporary possession of the 
ship & had to return her into the custody of 
the Prize Ct. which had at some time to 
make a final decree cither of condemnation 
or release, the Admity. Ct. had no jurisdic- 
tion to entertain the forfeiture action & to 
make the usual order for appraisement & 
sale, & the action must be dismissed.—TuHE 
Str. Tupno, [1918] P. 174; 87 L. J. P. 105; 
$4 T. L. R. 357; 62 Sol. Jo. 521. 
Add. Annotation :—Generally, Mentd. The 
Stream Visher, [1927] P. 73. 
Injunction.}] — THe TUBANTIA, No. 
594a, ante. 
Res under jurisdiction of Prize Court.]— 
Tur St. TuDNo, No. 648a, ante. 
657. Add. Annotation :—-Mentd. Tempus Shipping 
Co. »v. Louis Dreyfus & Co. (1030), 989 L. J. 
K. B. 653. 


Fagernes, 


650. 
650a. 





650b. 


Part I[]—Present and Former Practice of the Admiralty 
Division of the High Court of Justice and of Courts 
other than English County and local Courts. 





the issue of a writ in rem, the res should be 


PART II. SECT, 11, SUB-SECT. 2.—B. | 
6081. Action in rem-—Or in per- | BaRGEe 


sonam.}—The first & most proper CR. 32 


remedy for the recovery of salvage 





was arrested 


Issue—Res not within jurisdiction.}|— | 
(1) It is not necessary that, at the time of | 


jurisdiction will hold 
made after the trial. 
LEOPOLD (1919), 
5.—OAN. 


within the jurisdiction of the ct.; & Muritime 
Conventions Act, 1911 (c. 57), s. &, which 
provides that in the case of collision or 


the then estimated cust of repairs. 
Tack v. THe |! Before the trial of the action, it was 
18 Exch. : found that the uctual cost of the 
repairs amounted to $5,512.04. Pltta. 
moved to amend thelr writ by adding 


cod even if | 


bail fixed at $4,000, | 


in in rem.—HaTTON v. AKT. DURBAN PART Ill. SECT. 1, SUB-SECT. 1.— to the amount claimed :—Held: the 
100 fats DA SCE 86 Sorte kt. A. (8). | ct. might direct measnres to be taken 
. 668 i. ———  Amendment—Increase of | to do full justice to pltfs., & to thar 
PART ll. SECT. 16 amount.}—Pitis. claimed $4,000 dam- / end permit the amendment.—Hat! 
° err ages, by reason of a collision between | Coat Co. v. THE Bayusona, [1/> 
654i. X to furisdiction— | one of their ba & the B. The B&B Exch. U. R. 128.—CAN. 
Made after trial.)~—An objection to the 
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salvage actions the proceedings must be 
commenced within two years of the cause 
of action, is complied with if the writ is 
issued within two years; the sect. does not 
contemplate that the arrest of the res 
constitutes the commencement of the pro- 
cr ok 
(2) In general, the ct. will not grant an 
extension of time for the renewal of an 
unserved writ, which has not been renewed 
within the period of one year as provided 
by R. 8. C., Ord. 8, r. 1, if, but for the ex- 
tension of time, the claim would be barred 
by a statute of limitation. But, inasmuch 
as Maritime Conventions Act, 1911 (c. 57), 
s. 8, con provisos for extension of time 
unknown to any other statutes of limitation, 
the application to renew a writ in an action 
which comes within the operation of sect. 8 
must be considered on its merits, & if, under 
the circumstances, the ct. would give leave 
to issue a writ notwithstanding the lapse of 
two years, the ct. will allow an extension of 
time for the renewal of a writ, the time for 
the renewal of which has expired.—THE 
ESPANOLETO, [1920] P. 2238; 90 L. J. P. 32; 
125 L. T. 121; 36 T. L. R. 554; 15 Asp. 
M. L. 0. 287. 
668b. —-— Motion to set aside—Facts in dispute.) 
—TIn an action in rem for damage by collision 
defts. moved to set aside the writ & all 
subsequent proceedings on the ground that 
their vessel at the time of the collision was 
under requisition to, & in the sole control & 
possession of, the United States Navy De- 
portent & that accordingly no maritime 
ion attached to her. Pitfs. did not admit 
the facts set out in defts.’ affidavit in support 
of the motion :—Held: the facts being in dis- 
ute the ct. could not try the issue on motion 
y affidavit & the motion must be dismissed, 
but without prejudice to the right of defts. 
to apply, when the issucs were defined by 
pleadings, for the question of law to be tried 
as a preliminary point.—TuE SYLVAN ARROow, 
(1923) P. 14; 92 L. 3. P. 23; 128 L. T. 448; 
39 T. L. R. 25; 16 Asp. M. L. OC. 1165. 
669. Add. Annotation :—As to (1) Consd. The 
Joannis Vatis, [1922] P. 92. 
672a 


. Defendant blaming another ship.) 
—Pltfis. claimed damages from defts., owners 
of the JV., in respect of a collision between the 
W. & barges belonging to pltfs. The owners 
of the W. denied liability, alleging by lotter 
to pitfs. that tho collision was caused by the 
negligence of the A. An action was com- 
menced between the owners of the W. & the 
owners of the A., in which the owners of the 
A. admitted liability for the collision. The 


6781. Partles—Jvinder of 








boing no special rule in this Ct. dealing 


ENGLISH AND Empire Dicest SuPPLEMENT. 


owners of the A. agreed pltfs.’ damages, 
but refused to pay the costs of the action by 
pltfs. against the W., which had then been 
rosecuted to the stage of filing pltfs.’ pre- 

inary act:—Held: pltfs. were entitled 
to amend their writ by adding the owners 
of the A. as defta. The case came within 
the principle of R. 8S. C., Ord. 16, r. 11, that 
no cause should be defeated by the non- 
joinder of parties, & in the circumstances it 
would have been a misuse of the discretion 
of the ct. to refuse to allow a party to exercise 
that right. The proper course would have 
been for pltfs. to have added both parties 
as defts. in the alternative.—THE W. H. 
RANDALL, [1928] P. 41; 97 L. J. P. 423 138 
L. T. 459; 17 Asp. M. L. C. 397, C. A. 


Add. Annotations :—Consd. The Creteforest, 
[1920] P. 111; Marlborough Hill, Ship v. 
Cowan, [1921] 1 A. C. 444. 

Motion to set aside acceptance & under- 
taking to appear & put in bail—-Mistake as to 
authority.] — Motion dismissed. — TuE GER- 
TRUD (1927), 1388 L. T. 239; 44 T. L. R. 13 
17 Asp. M. L. C. 343. 

688a. Renewal of writ—Extension of time for— 
Maritime Conventions Act, 1911 (c. 57), s. 8.] 
—THE ESPANOLETO, No. 668a, ante. 

697. Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135. 

700a. Right to arrest—Ship under requisition.]— 

Pltfs.’ steamship & defts.’ steamship, the 

L.L., collided in Sept. 1917. The 1.1. was 

at the time under requisition :—Held: there 

could be no effective arrest of the vessel 
while she was under requisition.—_-THE LARGO 

Ti (1920), 128 L. T. 560; 15 Asp. M. L. C. 


673. 





682a. 


700b. Ship seized under writ of flerl facias.}— 
A foreign ship was seized under a sheriff’s 
writ of fi. fa. in execution of a judgment 
obtained by the charterers of the ship against 
the owners of fifty-six sixty-fourth shares 
in the ship. Subsequently the ship was 
arrested by the Admlty. marshal in an action 
in rem for necessaries. Various other writs 
in rem were issued against the ship, including 
a writ by the master in respect of wages. 
The sheriff was unable to effect a sale, & the 
ship was sold by the marshal without 
prejudice to the rights of the various claim- 
ants :—Held: the fact that the sheriff was 
in presen did not deprive the marshal 
of his power to arrest the ship in actions 
in rem.—THE JAMES W. ELWELL, [1921] P. 
351; 90 L. J. P. 1382; 37 T. L. R. 178. 


701. Add. Annotation :—Consd. The James W. 
Elwell, [1921] P. 351. 





over, any claim for building, equipping 


plaintif(/s 
~— After bagel Gale AI the course of | with the joinder of parties, the practice | or repai the ship. That jurisdic- 
a trial in the Admity. Ct. pltf. was | & procedure of the High Court of | tion is established without the litigant 
allowed to amend by adding a party | Justice, in England, ob , & the | having to show that the ong 


pitf.. but failed to amend formally 
ursuant the order & entered the 
ormal judgment with only the 
original pltf, named therein, & pro- 
ceeded to assess damages before the 
registrar :—Held: in the circum- 
stances plitf. had not elected to abandon 
the order for amendment & should be 
allowed to have the judgment & prior 
roceedings amended accordance 


their ees, 





claimant borein was entitled to bring 
the present action in his own name 
alone, without joining his co-owners or 

assign Misjoinder or non- 
joinder cannot now defeat a 


PART HI. SECT. 1, SUB-SECT. 2.— 
A. (a) 


action under which the ship was 
arrested must eventually succeed, & 
notwithstanding that the arrest was 
made without partioulars being given 
to proxe without doubt the status of 

ltf. in that original action.— ERIKSEN 

ROTHERS v. THE MAPLE Lea¥ (1922), 
67 D. L. R. 261; [1922] 3 W. W. R. 
41.—CAN. 


claim.— 


| 

« (a). ) 701 iv. ——— Repairs continued after 

erewith.-—EVvans, COLEMAN & EVANS, 701 iii. Creditor’s action—Claim | arrest.}—Resps. contracted with the 
LYp. 0. Tax ROMAN PRINCE, [1924] for butlding, equipping or repairing.}— | owner of a ship to do certain repairs, 
3D. L. R, O55 (1924) Exoh. C. R. 1333 | as evon asa creditor nnds aship under | & it was delivered to them for the 
2W. W. R. 465; 34 B.C. R.155.— | arrest. of the ot., he may b his purpose. When the repairs were going 
CAN. ae tae action for, & the Admity. Ct. acquires on the ehip was arrested at the suit of 
678 ti. —— Nonjoinder.)}— Thero | immediate & irrevocable jurisdiction ' appits., who claimed for earlier repairs 
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706. Add. Annotations :—Generally, Mentd. The | 


Crimdon (1918), 35 T. L. R. 81; The Porto | 


Alexandre (1919), 89 L. J. P. 97. 


706a. Re-arrest—Damage in excess of bail— ' 


Second action—Right to bring action in 
personam.|—In an action in rem in respect 
of damage by collision defts. gave bail in the 
sum of £100,000 as representing the full 
value of their vessel & the limit of their 
liability according to French law. In the 
Admity. Ct. both pltfs.’ & defts.’ vessels were 
held to blame, but the Ct. of Appcal held 
defts.’ vessel alone to blame & this decision 
was upheld by the House of Lords. The 
£100,000 being insufficient to satisfy pltfs.’ 
judgment, pltfs. who admitted that gqud 
damages they could not recover more than 
the £100,000, threatened to arrest defts.’ 
vessel in respect of interest & costs ; & under 
protest, defts. provided bail in a further sum 
to avoid arrest :—Held: having received 
bail in the full value of defts.’ vessel, pltfs. 
could not arrest her in rem, but could proceed 
in personam, & were entitled to a declaration 
that the amounts due in respect of interest 
& costs were enforceable by seizure & sale of 
the vesse] by a sheriff under a writ of fi. fa. 
—TuHE JOANNIS VaTis (No. 2), [1922] P. 
213; 91 L. J. P. 196; 127 L. T. 404 
T. L. R. 566; 16 Asp. M. L. C. 13. 


Annotation :—Refd. The Point Breeze, [1928] P. 135. 


706b. 


ee 


& necessaries. 


ship 


of rosps., who continued to do the 
repair 
the sanction of the ct. but in good 


faith 


priority for repairs made after the 





~-——.]—In a damage action in rem 
pitfs. demanded & obtained bail from defts. 
in the sum of £3,500. After judgment had 
been given pronouncing defts.’ ship alone to 
blame, pltfs. demanded further bail in the 
sum of £3,000, on the ground that the original 
sum demanded was insuflicient to cover their 


eee  enieiiiliccemiaiememmnameed ~ ee ee - 


After the arrest the 
was left in the actual possession 


work contracted for without 
i—Held : 


reaps. should have 


~—— 


a 


> 38 \ 766a. 


| 





W. W. QR. 749.—CAN. 


706a iv. — —- Unneccasary where akip 
already under arrest.) - 
under arrest by process of the ct., ino 
juint action for master's & scamean's 
Wages, whon she was re arrested by 


The 4. 
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damages. On the refusal of defts.’ solrs. 
to give an undertaking to provide additional 
bail, pltfs. extracted a warrant of arrest from 
the Admity. registry under which defts.’ 
ship was arrested. On a motion to set aside 
the warrant of arrest :—Held: the effect of 
taking bail was to release the ship altogether, 
& the warrant of arrest must be set aside.— 
THE POINT BREEZE, [1928] P.185; 97L. J.P. 
88; 130 L. T. 48; 44 7. lL. R. 390; 17 
Asp. M. L. C. 462. 


715. Add. Annotation :—Mentd. The St. Goorge, 


[1926] P. 217. 


142. Add. Annotations :—Consd. The Point Breeze, 
[1928] P. 135. 


Refd. The Joannis Vatis (No. 
2), (1922] P. 213. 


746. Add. Annotation :—Consd. The Joannis Vatis 


(No. 2), [1922] P. 213. 


747, Add. Annotation :—Apld. The Point Breeze, 


{1928} P. 135. 


760. Add. Annotation :—Refd. Melanie S.S v. San 


Onofre S.S., [1925] A. C. 246. 


764. Add. Annotation :—Refd. The Anuvtte, T'he 


Dora, [1919] P. 105. 


766. Add. Annotation :—Mentd. The Joannis Vatis 


(No. 2), [1922] P. 213. 


Waiver of right to plead Maritime Con- 
ventions Act, 1911 (c. 57), s. 8.)—By entering 
an unconditional appearance to a writ issued 
more than two years after the date of salvage 
services, defts. do not waive the right of 
pleading the protection of the above Act in 
their defence & raising it at the trial of the 
action.—THE JTULANDOVERY OASsTLE, [1920] 
P.119; 89 L. J. P1413; 1241. T. 383; 15 
Asp. M. IJ. U. 153. 





_ te ee 


abuse of the process of the ct, that tho 
arrest could be viewed as a sham 
proceeding & as not having any legal 
existence as regards tho firm, but other 
claimants could support their site on 
its existence in fact, because In good 
falth they instituted thoir suits relying 


Was 


arrest so far as the solling value of the 
ship was thereby increased.—MOoN- 
TREAL DRY Docks & SHIP REPAIRING 
Oo., LTp. ». Hatirax SHIPYARDS, LTD., 
11920) 3 W. W. R. 25; 54 DL. R. 
5; 608. C. R. 359.—CAN. 
d. Read now “‘ 706a ji.” 
706a ii. Mistake in sum 
clarmed—Cost of repairs exceeding esti- 
mate.}—Pitfs. claimed $4,000 damages, 
by reason of a collision between one of 
their barges & the #. The 2B. was 
arrested & the bail fixed at $4,000, the 
thon estimated cost of repairs. Beforo 
the trial of the action, it was found that 
the actual] cust of the repairs amounted 
to $5,512.94. Pltfs. moved to amend 
their writ by adding to the amount 
claimed & for the issue of a warrant 
to re-arrest the B.:—HHeld: the ct. 
might direct measures to be taken to 
do full justice to pltfs., & to that end 
permit the issue of a warrant for the 
re-arrest of the ship, but with costs of 
the motion & of the re-arrest against 
pltfs.—-Hatu CoaL Co. v. THE BAYU- 
80NA, [1923] Exch. C. R, 128.—CAN. 
706a 1li. —— Dismissal of claim 
Sor salvage— Appeal.}—Where a claim 
for salvage against a ship has been 
dismissed, there is no general] right, in 
case of appeal, to hold the bail bond or 
after its cancellation to re-arrest the 
ship, nor wii such right be granted 
without good reason therefor, such 
as that it appears to the ct. that the 
ship will not within the jurisdiction 
to answer the appeal should it ty 
againet [t.—-Taox Tya v. Toe R. 8. 
(1921), 63 D. L. R. 687 ; 21 Exch. C. R. 
47; 30 B. C. R. 1382; (1921) 2 














pitfs., under thrice separate warrants, 
mn actions for necepsaries & hee i 
furnished to the .f. in the port of C., 
to which she belonged, & the owners 
of Which were domiciled in Canada .~ 
Held: the ehip being under arrest of 
the ct., this ct. bed Jurisdiction in the 
inatter, but the isting of warrants 
& the re arrest was unnecossary. - 
Srpwarer & Co, Lip. v. THE AMLA, 
ee 4£D.L.30719, Ex. C. 2.192. - 


sp. Aliachment tu found j urisdiction— 
Bak nartres domiciled outarde jurisa- 
diction—Iies uithin jurisdiction.)— 
Where a co. alleged that it @tended to 
bring an Admlty. action in rem for 
damage occasioned toits versel through 
the negligent hand) of resp. co. 
whilst fn the territorial waters of the 
Union, & it appeared that both the 
cos. were domiciled outside the Union, 
the attachment of the vessel was 
ordered, such order to be suspended on 
security being provided in an amount 
greater than the sum claimed as 
damages.—8.8. KkHATOS vv. 8.3. 
FaBIAN, [1921] C. P. D 148.—S. AF. 


PART III. pias 1, SUB-SECT, 2.— 


st. Malé fide arrest— Abuse of process 
of court-——Raghts of other clarmants.}-—A 
ship wasarrested atthe suitof amember 
of a firm. His independent claim for 
wages as a ** mp carpenter on board 
the ship,” was fact only uo part of 
his firm’s claim, & immediately after 
the ship wag arrested his firm's action 


E 


upon the records of the ct. which on 
thoir face showed that its Jurisdiction 
could belnyched.— KRIKSEN DROrNERS 
». Tuk Marie Lea¥, (1923) 4 D. lL. R. 
1201; [1923] Exch. CO. R. 39; 31 B.C. 
443; £1023) 1 W. W. KK. 76.—CAN. 


PART III, SECT. 1, SUB-SECT. 3.—A. 

ai, ——— —— Court without juriadie- 
tion.}—In the absence of jurisdiction 
existing by law, the filing of an appcar- 
ance & the giving of bail by deft. do 
not give jurisdiction to the ct. in a 
proceeding in rem. Jurisdiction ta not 
& matter of proces are & cunnot be 
derived from the consent of partica.— 
MULVEY v. THt BARGE NEOSHO (1919), 
19 Kxch. Cc. Rn. 1; 47 D. L. Kh. 437.— 

ail. -——- .}-A mere 
technical objection to an informality 
or irregularity in procedure may. be 
walved by appearance, by the giving 
of bail or by taking a siop in the 
action; but if, in fact, the ct. has no 
jurisdiction over the subject-matter 
of the claim, no delay on the part of 
deft. & nu step in the action taken by 
him can give tho ct. jurisdiction.— 
HaRRIS ABATIOIR Co. v. ALEDO 
(OWNERS), (1993] 4 VD. I. BR. 11063 

764 ili, - .} In Admity. where 
deft. wishes to rake an objection to 
the Jurisdiction of the ct. In a case 
where the ct. bas Jarisdiction over thir 
subj t matter, he should appear unde! 
protest whether the action be en rem, ct 
Vaan, AWS 5 








in pereonam.— BURKE v. 


was instituted :—Zeld: these facts #0 | aes 4D.L. R. 873; Ex. Cc. 


obviously disclosed mala fides & an 
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780a. beeen 


780b. Lomarnarence! 


Effect of Maritime Oonventions Act, 1911 
(c. 57), see, generally, SHIPPING. 


768a. Appearance by person interested—Position of 


intervener.|—THE BYZANTION, No. 
ante, 


248a, 


780. Add. Annotation :—Refd. The Consul Olsson, 


{1920} P. 43. 
——.]—THE San Onopre, No. 





780b, poat. 





Effect of contractual arrangement 

between owner & charterer.] — (1) The 
Admlty. marshal appraised a salved steam- 
ship at the sum of £369,841. On an applica- 
tion to vary or set aside the ig lnsagepsonton on 
the ground that the ship had been appraised 
at her market value instead of at her value 
to her owners, which, owing to the fact that 
she had been chartered to time charterers at 
& low rate of hire in 1914 for a period which 
did not expire until 1980, was less than 
£160,000 :—JZeld : for purposes of appraive- 
ment of a salved vessel contractual arrange- 
ments between the owners & charterers are 
immaterial, & the marshal’s valuation was 
properly arrived at & was based on the right 
principle. 

(2) The general rule is that an apprase- 
ment by the marshal {is conclusive, it, is 
only in very exceptional cases that an applica- 
tion to vary or set aside the appraisement 
will be allowed.—THEm San ONorFrp, [1917] 
P. 96; 86 L. J. P. 108; 116 L. T. 800; 14 
Asp. M. L. O. 74. 


Annotation i—As to (2) Consd. The Consul Olsson, [1920] P- 


781a. Nature of ball.|—Tse Borre, No. 781b, 


post. 


781b. Undertaking to put In bail—Afterwards with- 


drawn—Effect of subsequent arrest of vessel.) 
—-On June 22, 1920, defts.’ solrs. gave an 
undertaking to enter an appearance & put 
in bail in respect of a writ in rem claiming 
damages in respect of loss by collision. In 
consequence defts.’ vessel was not arrested. 
On Feb. 17, 1921, defts.’ solrs. wrote to 
pitis.’ solrs. that their clients were unable 
to make arrangements for bail, that accord- 
ingly the undertaking for bail was withdrawn, 
& that, as the vessel was within the juris- 
diction of the ct., pltfs. could arrest her. 
Pitis.’ solrs. arrested the vessel, but wrote 
to defts.’ solrs. that they reserved all their 
cliente’ righta under the undertaki for 
bail. On Mar. 16, 1921, the vessel was 
appraised as being at that time of a value of 
£600. Defts. provided bail in that sum & 
the vessel was released. On Apr. 12, pltfs. 
applied for an order that defts.’ solrs. should 
forthwith provide good & sufficient bail, 
ursuant to their undertaking. It appeared 
at in June, 1920, the value of the vessel 
was much in excess of £600, & pitfs. estimated 
her value at £4,500 :—Held: (1) the under- 
saaapic to give bail could not be withdrawn 
by substituting the vessel for the bail; (2) 
pltfs. had not waived their rights under the 
undertaking by arresting the vessel; (3) 
defts ’ solrs. must eagles their undertak 
by putting in bail to the value of the v 
as on June 22, 1920; (4) nature of bail dis- 


| 


Cases 766a—781. EinerisH anp Erme Diczest SupeLemMeEnrt. 


cussed.—THe Borre, [1021] P. 390; 91 
L. J P. 1; 126 L. T. 576 ; 87 T. L. R. 
668 ; 55 Sol. Jo. 716; 16 Asp. M. L. C. 834. 


781c. ——— When value of ship ascertained.}— 


Tue Borre, No. 781b, ante. 


781d. Liability limited to amount of bail—No 


second action if bail insufficient—Action in 
personam —~-For interest & costs.) -— THE 
Joannis Vatis (No. 2), No. 706a, ante. 


781e. Benefit of ball—Action in name of cargo 


owners—Some owners not pes in pro- 
ceedings.|—The steamships W. & J. came 
into co n & the W. & her cargo were 
damaged. Before the issue of the writ an 
undertaking to put in bail to the amount of 
£100,000, had been given on behalf of the 
owners of the J. The writ was in the names 
of ‘‘ The owners of the steamship W. & cargo 
v. the owners of the steamship J.,’’ but at 
that time no authority from any of the cargo 
owners had been recelved. While the litiga- 
tion was proceeding the owners of the W. 
asked the various underwriters on the cargo, 
subrogated to the rights of the respective 
cargo owners, to join in the proceedings 
or share in the costs. Some assented & 
some declined. The litigation proceeded to 
the House of Lords, where the J. was held 
alone to blame. The sum of £100,000 being 
insufficient to satisfy all the claims, the 
ownets of the W. contended that having sued 
ar owners of the ship & bailees of the cargo 
they were entitled to receive the whole of 
the bail for which the undertaking had been 
given, pay themselves the amount of their 
own damage as shipowners in priority to 
all other claimants, & that the non-assenting 
cargo owners had no right to share in the 
fund :—Held: (1) although, as bailees of 
the cargo, the shipowners were entitled to 
recover the full value of the damage to the 
cargo, represented by the bail, they must 
account to all the owners of the damaged 
parcels of cargo for their share; (2) it was 
the duty of the ct., when the bail was re- 
covered, to see that all persons having a 
claim on the fund, including the non-assenting 
cargo owners, shared in the distribution.— 
THe JOANNIS VATIS, [1922] P. 92; 91 
aa ra - ; 126 L. T. 718; 15 Asp. M. L. C. 
6, e °° 


Several salvage actions.)—A vessel 
which had stranded on rocks & sustained 
heavy damage got off with the assistance of 
various salvors & was placed in dock for 
temporary repairs. In respect of these ser- 
vices various salvage actions & an action by 
the ship repairers for salvage &/or necessaries 
were instituted. No defence was put in, but 
in the first action an appearance was entered 
& an undertaking given to put in bail for 
ship, cargo & freight in the sum of £1,000. 
The cargo & freight were valued at £327. 
Before the other actions were instituted the 
cargo had been landed & dispersed. After 
some temporary repairs had been effected 
the vessel was sold by the marshal. She onl 
realised £889 :—Held: the bail for cargo 
freight did not constitute a fund in which all 
the salvors could share; the undertaking 





was given in one action only, & pitfs. in that 


eee terme ee ‘aerrneneenrsmmaites 
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vw. CANADIAN BaLvaGE ASSOCN. (No. 2 


action, in ve the total values were £1,217, 
could treat ,57,, of £1,000 as bail representing 


the cargo & freignt.—-THe Russianp, [1924] 
P. 65; 938 L. J. P. 18; 180 L. T. 763; 40 


T. L. R. 2382; 68 Sol. Jo. 824; 16 Asp. 
M. L. C. 288. 
781g. Amount of bail—Value of ship & freight— 


Limit of lability—Facts disputed by plaintiffs.) 

—If, in an action of damage by collision, the 
amount for which the action is brought 
exceeds the statutory limit provided by 
M. 8S. Act, 1894 (c. 60), s. 503, deft. ship- 
owners on filing an affidavit in the damage 
action stating the tonnage of their ship & 
that the collision happened without their 
actual fault or privity, will, if these facts 
are not denied by pltf. shipowners, be 
entitled to have the ship released on bail 
being given to an amount sufficient to cover 
the statutory limit, together with interest & 
costs. But if pltis. dispute the facts on 
which the right to limit liability depends, 
bail must be given to the full value of defts.’ 
ship.—TuHE Onariorre, [1920] P. 78; 89 
L. J. P. 62; 123 L. T. 685; 36 'T. L. R. 204; 
64 Sol. Jo. 276; 15 Asp. M. L. C. 98. 


781h. Effect of ball — Release of ship.) — Tur 
Point BREEZE, No. 706b, ante. 


796. Add. Annotation :—Refd. The Consul Olsson 

[1920] P. 43. 

Add. Annotation :—Refd. The Joannis Vatis 

(No. 2), [1922] P. 213. 

808. Add. Annotation :—Consd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

810. ddd. Annotations :—Refd. Canadian Pacitic 
Hy. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. Mentd. The San Onofre, {1922} P. 243. 

829. Add. Annotation :—As to (1) Distd. Bradley 
v. Newsom, [1919] A. C. 16. 

884. Add. Annotation:—As tv (1) Refd. The | 
Joannis Vatis (1921), 91 L. J. P. 182. 

837. Add. Annolations :—As to (1) Reid. Swedish 
Central Ry. v. Thompson, [1924] 2 K. B. 255. | 
As to (2) Refd. New York Life Insce. v. 
Public Trustee, {1924} 2 Ch. 101. 

889. Add. Annotations :—Refd. The Fuagernes, 
{1926] P. 185. Mentd. The Clan Sutherland 
(1918), 88 L. J. P. 26. 

840. Add. Annotation :—Refd. The 
[1926] P. 185. 

842. Add. Annotation :—Refd. 
[1926] P. 185. 

843. Add. Annotations :—As to (1) Refd. Reading 
Trust v. Spero, Spero v. Reading Trust, (1930) 
1 K. LB. 492. As to (2) Refd. Johnson v. 
Taylor, [1920] A. C. 144. 


806. 
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Fagernes, 


ene 


The Fagernes, 











843a. -+-A British ship, 
coming down the Elbe, came into collision 
with another British ship, which, in turn, 
came inte collision with a German vessel. 
The agents at Hamburg of the first British 
ship & the owners of the German vessel 


exchanged letters of guarantee; but the 
PART IIL SECT. 1, SUB-SECT. 5.—B. 


personam—Proprely 
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owners of the German vessel did not com- 
mence legal proceedings in Germany ayainst 
the owners of the two British ships until after 
the owners of the first British ship had com- 
menced an action in personam in this country 
against the owners of the other British ship 
& the owners of the German vessel. On an 
application to discharge an order giving the 
owners of the first British ship leave under 
kK. 8S. C., Ord. 11, r. 1 (g), to serve notice of 
the writ on the owners of the German vesscl 
out of the jurisdiction :—Held: the order 
ought not to have been made, for there had 
not been any unreasonable delay on the part 
of the owners of the German vessel in follow- 
ing up, by legal proceedings, the original 
cross letters of guarantee. —Tuk LWAuen, 
{1908} P. 188; 77 lL. J. Po 124; O8 Ln OT. 
891; 24 T. L. R. 411; 52 Sol. Jo, 385; 11 
Asp. M. L. ©. 66, ©. A. 


* Annotations :-—Refd. The Fagernes, [1926] P. 185; Schintz, 
Re, Schintz v. Warr, [1926] Ch. 710. Mentd. lt. v. Kensing- 
Edmond do Pollgnac 


The Oreteforest, 


ton Income Tax Comrs., Ke p. 
(Princess), (1917) 1 K. BH. 486. 
855. Add. Annotation :—Refd. 
(1920j P. 111. 


856a. -]—(1) In a consolidated salvago action 
the tender by defts. of a lump sum to answer 
several claims of salvors is a valid tonder ; 
but, where defts. have adopted this course, 
they run the risk that the ct. may hald that 
it was reasonable for pltf{s. to proceed to 
trial although the tender is upheld. 

In a consolidated salvage suit where the 
owners of two tugs, separately owned, joined 
in one writ, & the masters & crows in another, 
defts. tendered a lump sum which the ct. 
upheld, but as defts.’ affidavit of values was 
only handed to pl(fs. on the day of the trial :— 
Held : (2) pitfs., the tug owners, who had been 
given the conduct of the consolidated action, 
were entitled to their costs ; (3) the interests 
of the masters & crews being identical with 
those of the owners, the masters & crews were 
not entitled to be separately represented at 
the expense of defts. Observations on the 
desirability, except in very special circum- 
stances, of masters & crews joining in one 
action with the owners.—THE CRETAFOREST, 
[1920] P. 111; 89 L. J. P. 186; 123 L. T. 
691; 36 T. L. R. 367; 15 Asp. M. L. ©. 48. 


857. Add. Annotation :—Refd. The Oreteforcst, 
(1920] P. 111 


864. Add. Annotation :—Refd. 
(1920) P. 111. 

874a, ——- ———— ——.]—THE Suear Brook, No. 
565a, ante. 

876a. Transfer by Court of Appeal—Necessity for 
consent of presidents of both Divisions.]— 
THE SHeAF Brook, No. 5685a, ante. 

885. Add. Annotations:—Mentd. The James W. 
Elwell, [1921] P. 351; Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 315; The 
Stream Fisher, [1927] P. 73. 

890. Add. Annotation :—As to (1) & (2) Consd. 
The El Oso (1925), 133 L. T. 269. 


nary act isto obtuly a statement recento 
facto of the circumstances, to prevent 





The Croteforest, 


Of. J--ATLANTIO 





828 i. ty deteriorating—Appear- | Coast 8.8. Co. v. MONTREAL TRANS- 
ance Honest aid f def. eb A st Sy , PORTATION Co. & Tum Mary ELLEN, partics shaping thelr case to mect the 
Hoppern (1818), 1 Nfld. L. R. 93.— | MONTREAL TRANSPORTATION (Co. v. | one put forward by the other at trial — 
NFLD. re eae (1909), 12 Exch. | Li Baanc_v. Tae Emitmn Buns! 


PART Il. SECT. 3, SUB-SECT. 1. PART If]. SECT. 


az. Joinder of actions in rem & in 


(1919), 19 Exch. C, R. 24; 46D L.1 


| 59.—CAN 


5, BUB-SECT. 1. 


as. Object.}—The object of a prelimi- i 
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Cases 892—1001a. 


892. Add. Annotation :—As to (1) & (2) Expid. 
The El Oso (1925), 183 L. T. 269. 

893. Add. Annotation :—Refd. The El Oso (1925), 
133 LL. T. 269. 


894a. ——— Action between parties whose vessels 
have not been in collision with each other.}— 
Where the parties to a damage action are the 
owners of vessels which have not been in 
collision with each other the practice as to 
requiring preliminary acts under R. 8. C., 
Ord. 19, r. 28, is a matter for the discretion 
of the ct. In such cases the proper course 
is that there should be the communicatioz 
between the solrs. which commonly takes 
place in admlty. cases, & that the solrs. 
should ascertain whether the parties are 
ready to file preliminary acts under Ord. 19, 
r.28. If botb parties are not ready to deliver 
oes, acts, or one of them declares 
imself unable or unwilling, then the matter 
should be raised by summons. If in such a 
case an order is made for preliminary acts to 
be filed, such order is not properly complied 
with by the party whose vessel has not becn 
in collision filing a blank preliminary act.— 
THE En Oso (1925), 133 L. T. 269; 16 
Asp. M. L. O. 530. 
annolanon ‘—Consd. The Carlston & The Balcombe, [1926] 


894b. Who entitled to — Co-defendant.] — A col- 
lision took place between the C. & the B., & 
subsequently the C. collided with pltfs.’ 
vessel. Pitis. issued a writ in rem against 
the owners of the C., & the usual oreliminary 
acts were filed by both parties. In their 
defence the owners of the C. blamed the B., 
& pliifs. added the owners of the B. as second 
defts, Thereupon the owners of the C. 
obtained an order that the owners of the B. 
should forthwith file a preliminary act :— 
Held: (1) the only parties entitled as against 
second defts. to a preliminary act were pltfs., 
& they would be so entitled when they had 
filed a preliminary act against second defts. ; 
firat defts. were not entitled to require 
second defts. to file a preliminary act unless 
they chose to become pltfs. & issue a writ 
against second defts., & the order must be 
set aside ; (2) if it were a matter of discretion, 
the guiding principle, that of mutuality, 
would be infringed by the order made, as 
second defts. would be bound by a preliminary 
act which they had filed, & the parties at 
whose instance it had been filed would not 


be bound, as against second defts., by the 
judgement in the present action.—TurE CARL- 
STON, THE BALCOMBE, [1926] P. 82; 95 


L.J.P.51; 1841. T. 766; 42 'T. L. R. 312; | 


17 Asp. M. L. C, 33. 


897 a. Course & speed of vessel.]—JIn cases of 
collisions between ships at anchor it is not 
sufficient in answer to par. 7 of the pre- 
liminary act, which asks the course & speed 





998 ii. Rejection of tender— 
Acceplaue of increased tender after 
amendment of claim at trial.}—In an 
action for salvage services, pitf. claimed | 
$20,000 & in his statement of claim | 
such amount of salvage remuneration 
as to tho ct. might seem meet. The | 
defence was delivered on Mar. 17, when 
deft. paid into ct. $2,000 & tendered 
it to pitf., who rejected it Pltf. at the 
trial applicd for leave to amend to set 
up an additional clam. Tho amend- 
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(2) as to th 


hav 





ment was made, & deft. Increased hie 
tender to $4,000, which was accepted : 
—Held: (1) deft. should in any event 
have the costs of & consoquent upon 
the ainendment granted at the trial; 
© accepted tender, the in- 
creased tonder niust be regarded as 
been made 
Mar. 17, & all the costa subsequent to 
| that tender should be borne by pltf.; 
(3) the efircumstancea were not quite 
sufficient to deprive pitf. of costs before 
tender.—TRE PAaRCHENA t. THE GRIFF, 
(1925) 2 W. W. R. 676.—CAN. 


ENGLISH AND EmprImire Dicrest SuPPLEMENT. 


of the vessel when the other was first seen, 
to reply ‘‘at anchor.’? The heading of the 
vessel should also be given.—THE Macroom 
(1927). 187 L. T. 418; 71 Sol. Jo. 472; 17 
Asp. M. L. C. 288. 


Add. Annotation: —As to (1) Distd. The 
ao v. Admiralty (1921), 66 Sol. Jo. 
83. 


914a. ——- Raising new claim—Effect of.]—THE 
rae ead GLEN (1927), 164 L. T. Jo. 480, 


916. Add. Annotation :—Distd. The Woodarra v. 
Admuralty (1921), 66 Sol. Jo. 183. 


936. Add. Cutation:—on appeal (1853), 8 Moo. 
P C. C. 482, P. C. 


939. dd. Annotation :—Mentd. The Refrigerant, 
[1925] P. 130. 


952. Add. Annotation :— Retd. 
(1922), 92 L. J. P. 17. 


969. Add. Annotation :— Refd. 
[1924] P. 181. 


969a. ——~ Action stayed, discontinued or dis- 
missed—Counterclaim raised in correspond- 
ence.|—A notice of counterclaim contained 
in correspondence passing between pltf.’s & 
deft.’s solrs. is not sufficient to ‘‘ set up”’ a 
counterclaim within R. 8. C., Ord. 21, r. 16, 
so that the counterclaim may be proceeded 
with if pltf.’s action is stayed, discontinued 
or dismissed. 

The counterclaim must at least be set up 
by some proceeding which is either directed 
by or recognised by the rules & in respect of 
which there is a record on the files of the ct.— 
THE SAXICAVA, [1924] P.131; 93 1. J.P. 66 ; 
131 L. T. 342; 40 T. L BR. 3384; 68 Sol. Jo. 
666; 16 Asp. M. L. C. 324, C. A. 


970a. .|—Two forcign vessels, a barque 
& a ship, came into collision, when the barque 
was sunk. ‘The ship was arrested in a cause 
of damage by the owners of the barque, & 
when the cause was ready for hearing, the 
owners of the ship commenced a cross action 
against them, to which they gave no appear- 
ance. On a motion to dismiss the original 
action unless an appearance & bail were 
given by the owners of the barque :—Held : 
the barque being sunk, the ct. had no juris- 
diction to compel the owners to give bail, & 
must reject the motion.—THE CARLYLE 
(1858), 30 L. T. O. S. 278; 6 W. R. 197. 
Annotation :—Refd. Chapman v. Royal Netherlands Steam 
Navigation Co. (1879), 4 P. D. 157. 
979a. Consolidated salvage action.]— 
THE CRETEFOREST, No. 856a, ante. 
' 1001. Add. Annotation :—Refd. The Creteforest, 
(1929) P. 111. 
1001ia. ——— Tender of lump sum—Consolidated 
salvage action.]|—-THE URETEFOREST, No. 
856a, ante. 
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The Saxicava, 
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sb. Plaintiffrendent out ofjurisdiction 
-— Foreign ship. }— Where pltf.is resident 
out of the jurisdiction & his ship 1 a 
foreign one, security for costs may be 
ordered, even at an advanced atage of 
the action & though the delaying in 
applying therefor is unaccounted for, 
in the absence of any prejudice to the 
other side occasioned by such delay.— 
WRANGELL v. THE STEEL SCIENTIET, 
(1924]2 D.L. R.49; (1924) Exch C. KR. 
136; 2 W. W. R. 493; 34 B.C. R. 
114.—- CAN 
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1028. Add. Annotations :—~Apld. Re Bjornstad & | 1062a. 
Ouse Shipping Co., [1924] 2 K. B. 673. 
Refd. The Tervacte (1922), 128 I. T. 176 ; 
Duff Development Co. v. Kelantan Govern- ' 


ment, [1923] 1 Ch. 385; Duff Development vessels were concerned, the management of 

Co. v. Kelantan Government, [1924] A. 0. | the claim should be put in the hands of cer- 

797. tain Soke ee] pari te ee repr ay ty 

en fa aes ’ ’ prin orm he ential report for 

1027 ene into collision & beth teen aan | the information of the Authority's solr.” 

Pltfs. brought an action in rem aint should be made by the master of the vessel. 

defts., “the owners of the ebercaahi. Nn.” The report was subsequently passed through 

Defts. counterclaimed, & applied to itt for various departments in defts.’ offices until it 

‘ty to the countardistey” Mecane reached the solr.’s hands. It waa then dealt 

shag a chalca - Tefe, eine Rasrhed A | with by the solr. in the course of his profes- 

licati : defts y d 8 : | sional conduct. A report was made in these 

siehe wround that he Ny pap aL aT re circumstances by the master of a vessel 

French Govt., & was not ab icot to posieeh eel belonging to defts. in respect of a collision 

Héld © the ct. had no : tty | with pltfs.’ vessel. Pltfs. claimed to have 

: oF eras power to order security | this report produced to them :—Held: the 

er rant oealains atc NECtoRE. TiDIh; report having been obtained for the solr., in 

P.17: 88L. J.P. 94 ' | the sense of being procured as materials upon 

ae Seg ; which professional advice should be taken 

1029. Add. Annotation :—Mentd. The .Sylvan | in proceedings pending or threatened or 

Arrow, [1923] P. 220. anticipated, it was privileged from production. 

1082. Add. Annotation :—Retd. The Joannis Vatis RN Si er eat) Ne ta 

(No: 2), [20221 Pe 218 16 Asp. M.L.0.47%D.C. 

1042. Add. Annotations :—Mentd. Tho Porto Alex- | Annotations -— Distd. The City of Baroda (1926), 194 L. I. 

andre (1919), 89 L. J. P. 97; Aksionairnoye 576 Refd. Ankin v. London & North Kastorn Ky, Co., 
Obschestvo A. M. Luther v. Sagor, [1021] | [1981 1 KB. 527. 


Cases 1023-—1114a. 


Confidential report by master.]|— 
Defts., the Port of London Authority. 
arranged with their underwriters that, in all 
cases of claims for collision in which their 








1046. Add. Annotation :—Refd. The Shropshire 


1 K. B. 456; Duff Development Co. v. 
Kelantan Government, [1928] 1 Ch. 385; 
Compania Mercantil Argentina v. United 
States shipping Board (1924), 93 lL. J. K. 2B. 
816; Dull Development Co. v. Kelantan 
Government, [1924] A. C. 797. 


—_—— 


1022), 127 L. T. 487. 


1047a. ———- For disposing fairly of cause—For | 


saving costs.]|—The owners of the steamship 
N., one of two ships found jointly to blame 
in a collision action, limited their liability & | 
paid the amount into ct. Claims against the 
fund were in due course filed by the owners | 
of the N. & the owners of the other ship, the 
S., & also by the owners of cargo on the S. 
The same solrs. presented the claims on 
behalf of the owners of both ships. The 
owners of cargo on the S., who were not 
parties to the collision action, then sought 
leave to administer four interrogatories to 
the owners of the S. Nos. 1 & 2 asked 
whether there had been, as between the 
owners of the two ships, a mutual abandon- 
ment of claim or a settlement on other 
terms. No. 3 inquired whether there had 
been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S. The registrar allowed Nos. 1 & 2, 
but disallowed Nos. 3 & 4. On appeal by 
both sides :—Heild: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R. 8. C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed.—THE 


1062b. 


1114. Add. 


11144. 





Officers’ reports.J—Tltfs. claimed for 
short delivery of certain parcels of bristles, 
in respect of which they were holders of bills 
of lading, loaded at Shanghai upon deofts.’ 
steamship. WDefts denied liability alloging 
that the loss was due to pilferage by an 
organised band of thieves. Defts. had called 
for reports from the first, second, third, & 
fourth officors of the steamer, in order to 
investigate the question of the management 
of the vessel & the conduct of vheir officers 
in the prevention of theft, which reports 
were in due course obtained through defts.’ 
agents in China. Defts. claimed that thesc 
reports were privileged from discovery :-— 
Held: (1) the repo were not priv leecd: 
(2) Observations upon the form contents 
of an affidavit claiming privilege from dis- 
covery for deponent’s documents.—THE CITY 
oF BAnopa (1926), 134 L. T. 576 ; 70 Sol. Jo. 
1044; 17 Asp. M. L. C. 27. 


.innotation :~ Reld. Ankin v. London & North Eastern Hy. 
vo., [1930] 1 K. B. 627. 


1078a. Taking evidence on commission—Dis- 


couraged.|—Tnk AUGUSTA (1909), 26 T. L. R. 
98. 


1112a. Right of reply.]|—Allowed in all cases.—THE 


RIUKAN (1866), 14 W. R. 973. 


Annotation: — Mentd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. 


Damage due to collision.] — In an 
action of damage by collision the onus of 
proving that damage directly flows from 
deft.’s negligence causing the collision is on 
pitf.; & the dicta in The Mellona (1847), 3 
Wm. Rob. 7, 18; The Pensher (1857), Sw. 





NEDENES (1924), 41 T. L. R. 243. 


211, & similar cascs, to the effect that where 


ECT - _. | a8 a matter of convenience, in place of | 627; 20 Exch. C. R. 483.—CAN. 
rant a A 7a, 208 SECT. 1. the delivery of in atories, vapeci- 
eee ally where the opposite party is in | PART III, SECT. 11, SUB-SECT. 1 
80. Examination for discovery—In lieu aacrene of the ts, such examina- sd. Proof ofclatm—Right to proceed es 
ofi When ordered—-Use | tion cannot be read as evidence at the arte—Order for sale of rea.}-—PAatl 1 
of.}—-While an examination for dis- | trial.—PornT ANNE QUARRIES t. 8.8. HY, AMY TURNER, (1922) V. L ! 
covery may be ordered by the judge | M. F. WHALEN (19291), 68 D. L. R. | 740,—AUS. 
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2 follows a collision the presumption 
is that the damage is the result of the col- 
lision, unless deft. proves the contrary, must 
not be taken as laying down a principle, but 
es having reference only to the particular 
circumstances of those cases, where the 
damage, stranding, so obviously followed on 
the collision that it prima facie was to be 
regarded as a consequence of the negligence 
causing the collision.—Tam PaLupina, [1925] 
P. 40; 1382 L. T. 724; 16 Asp. M. L. O. 453, 
C. A.3 affd. nom. 8.8. SINGLETON 
ABBEY v. 8.9. PALUDINA, [1927] A. C. 16; 
17 Asp. M. L. O. 117, H. L. 


Annotation :—Refd. Canadian Pacifico Ry. v. Kelvin Shipping 
Co. (1927), 138 L. T. 369. 


1119. Add. Annotation :—Mentd. Melanie S.S. v’ 


San Onofre 8.8., [1925] A. C. 246. 


1152a. Log of defendants’ vessel—Right of plaintiffs 


to put in—After admission of facts by de- 
fendants.|—Defts. to an action of salvage by 
their defence admitted that all pltfs. had 
rendered salvage services & that the allega- 
tions of the facta of such services set out in 
the respective statements of claim were in 
substance correct, but they denicd that the 
various inferences sought to be drawn from 
those facta were accurate or well founded, 
& that their vessel was ever in any real 
danger. ey also pleaded certain soundings 
which differed from those pleaded by certain 
of pitfs. Pltfs. by their reply joined issue 
upon the defence save in so far ag the samc 
consisted of admissions :—Held  pltfs. were 
entitled to putin the logs of defts.’ vessel with 
a view to proving that the ship was in real 
danger, & also a graphic representation of the 
soundings based on sketches in defts.’ log, 
but not to call evidence as to the facts, e.g. 
the displacement of certain tugs.—THE 
woos (1921), 38 T. L. I. 160; 66 Sol. 
o. 183. 


1152b. Oral evidence dispensed with—Salvage— 


Amount in dispute small—Discretion of 
court.)—In a case where salvage services 
had been requisitioned & the amount in 
dispute was small, by agreement the case was 
tried on the pleadings & statements of the 
witnesses, no oral evidence being called & the 
attendance of the Elder Brethren being dis- 
pensed with :—Held: the course taken was 
a mode of procedure useful to the shipping 


Cases 1114a—1198c. ENGiisH AND EMpPrre Diaest SupPLEMeENT. 


world, & one for which the ct. would en- 
deavour to give proper tacilities, the power 
of the ct. being, of course, discretionary.— 
a2 Rives Fisoer (1923), 89 T. L. R. 


1167. Before this case insert “* See, further, Evt- 


DENCE, Vol. XXII., p. 94. 

Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 95 L. J. P. 145. Mentd. S.S. Mendip 
Range v. Radcliffe, [1921] 1 A. C. 556. 


1198a, ——— ——— Between assessors advising lower 


court & appellate court—Duty of appellate 
court.|—In a case in which there een a 
difference of opinion between the nautical 
assessors advising the respective cta., the Ct. 
of Appeal is not bound to pay more attention 
to the opinion of its own assessors than to 
that of those who advised the ct. below. 
The assessors occupy much the same position 
as do skilled witnesses, & if they differ the ct. 
must make ite own choice. In every case the 
poeponel bility is with the ct., which has to 
make up its mind alike on questions of 
nautical skill & on the value of the advice 
given upon them.—AUSTRALIA (OWNERS) v. 
NavtTiLus (OWNERS), THE AUSTRALIA, [1927] 
A. ©. 145; 95 L. J. P. 145; 135 L. T. 576; 
42 T. L. R. 614; 82 Com. Cas. 82; 17 Asp. 
M. L. C. 86, H. L. 


Annotations .—Folld. The Tovarisch, {1930] P. 1: Tho 
Otranto, [1930] P. 110. 


1198b. —— $$ ——- ———- 1 ———.] — ARTEMISIA 


(OwnrRS) v. Dovatas (OWNERS) (1925), 
[1927] A. C. 164, H. L. 
—Consd. Australla (Owners) v. Nautilus (Cargo 


Annotation : 
Owners), [1927] A. O, 145. 
1198c. - 


-] We are the judges, 
& we are to regard the gentlemen who assist 
us, & the gentlemen who assisted the judge 
below, as witnesses, & we are to form our 
opinion, as judges, on the combined evidence 
of the four witnesses, & not take the view 
that because the two witnesses whom we see 
contradict the two witnesses whom we have 
not seen; we should follow the witnesses 
whom we sce rather than the witnesses whom 
we do not sce (SckuTTON, L.J.).—THE 
TOVARISCH, [1930] P. 1; 989 L. J. P. 28; 
142 L. T. 372; 46 T. L. R. 125; 18 Asp. 
M. lL. C. 58, CO. A.; affd. on other grounds, 47 
T. 1. R. 89, H. 1. 


_-_— i 





PART III. SECT. 14, SUB-SECT. 3.—-A. 


se. Log books—Independent log kept 
by mate.}—Held: not adminsible.— 
R.v. THE AInoKO (1894), 4 Exch, C. R. 
195.—CAN. 

af. Manuscript notea made by master.) 
-~——-lu tho oairounstances rojected as 
evidonce as part of the ship's log. 
—JTHE ANDREW KELLY wv. THE 
ComMopoRn, (1919) 1 W. W. R. 
1059; 19 Kxoh. CO. R. 70; 48D. L. R. 
213.-~OAN. 


ak. Salvage action— Allendance of 
master d& crew.}—1t is proper to have 
the master & orow before the ot. in an 
action for salvage.~-JOHNSON & Mac- 
KAY v. S.S. CHaRLes 8. NEFF (1918), 
18 Exch. Cc. R. 168.—CAN. 

« (@). 

sl. Photographs.}—Iu an action tn 
rem where the question which of two 
vessels involved in a collision was in 
default depended upon the fixation 
of tho locality of the point of collision, 
the ct., distogarding expert evidence 


as to the correct deductions in reference 
to such point to be drawn from certain 
photographs taken at the time of tho 
collision, owing to the inaccuracy of 
certain data, based ita decision upon 
the evidence of eye witnesses which 
was of a conflicting nature. On 
appeal, the Full Ct. gave leave to deft. 
to adduoce further evidence explanatory 
of what was disclosed in the photo- 
raphs, so as to asaist applt. ct. to 

raw the inferences that ought to bo 
drawn from those photographs. — 
UNITED STATES SHIPPING BOARD v. 
THR ST. ALBANS (1928), 29 8. RR. 
aie W. 162; 46N.S. W. W.N, 4.— 


PART Hi. SECT. 14, SUB-SECT. 4.—A. 

1196 iii. —— S§s ———.}—-Two__ ships 
collided on a very bad night. The 
oollision was caused i the M., 
was light, dragging er anchors, & 
coming down on e R., wheh was 
holding to her moorings. When the 
Wf. was dragg: her anchors she had 
steam up but did not use it, by which 
failure she omitted to take a reason- 
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able measure which might have 
avoided the accident. In an action 
for damages by the RH. t the M, 
there was uncontradicted evidence to 
the effect that the steam had not been 
because those in charge of the Jf. 
did not & could not know owing to 
the darkness & the weather that they 
woes ann ei ont anchors. The 
(2) rdinary, out expressing any 
opinion as to whether he cred! that 
evidence or not, accepted an opinion 
expressed by the nautical assessor to 
the effect that it would not have been 
difficult for those on the WH. to know 
that they were dragging their anchors: 
—Held: it was for the Lord Ordinary 
& not for the nautical assessor to 
pronounce upon the trustworthiness 
of that evidence, & to say whether 
or not the master of the M. ought to 
have known when his anchor to 
drag, on the und that the 
evidence did not blish the fault, 
the Af. assoilzied. BO SHIPPING 
Oo., LTp. (ROSsetTtTi OWNERS) t. 
DaMPSKIBSSELSKABET pals 
S.C. 26; 57 Sc. L. R. 58.—8COT. 


1198d. ——- ——- -—-— -—.}--My duty is to 
exercise my own judgment, paying due regard 
to the advice given by the Elder Brethren in 
the ct. below as well as to that given to us by 
our assessors (LAWRENCE, L.J.).—THE 
OrraNntTo, [1930] P. 110; 99 L. J. P. 82; 
142 L. T. 644, C. A.; revsed. on other grounds, 
170 L. T. Jo. 514, H. L. 


1199. Add. Annotation : — Consd. Australia 
(Owners) v. Nautilus (Owners), The Australia 
(1926), 96 L. J. P. 145. 


1200a. Presénce of — Dispensed with — Salvage 
action — Amount in dispute small.) — THE 
River FisHeR, No. 1162b, ante. 

1201. Add. Annotations :—Refd. Australia 
(Owners) v. Nautilus (Owners), [1927] A O. 
145. Mentd. Hontestroom (Owners) v. 
pegerorect (Owners), Hontestroom (Owners) 
eS urham Oastle (Owners) (1926), 95 L. J. P. 

1204. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 95 
L. J. P. 145. 

1206. Add, Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
05 L. J. P. 146. 
Disperser, [1920] P. 228. 

1281. Add. Annotation :—Mentd. 
Nassau, [1921] P. 190. 


1237a. ——— Action against two separate parties— 
One party only held to blame—Costs of 
plaintiff.)—-(1) A pltf. who, being in reason- 
able doubt as to which of two parties has been 
negligent, sues both parties & fails against 
one, is entitled to add the costs which he has 
to pay to the successful deft. to his costs 
against the unsuccessful deft., notwithstand- 
ing that the unsuccessful deft. has not put 
the blame upon the other. But if he brings 
separate actions, unless he acts reasonably 
in so doing, he will not be allowed the costs 
of two actions. (2) Similarly, if one of defts. 
sets up a counterclaim against pltf. & tho 
other deft. & fails against pitf., he is entitled 
to recover from deft. against whom he 
succeeds the costs which he has to pay pltf.— 


1201 iii. —---.}—Held: evidence of ; 
net deel ale with water in a lock 
without any steamer being in it was 
of the nature of expert evidence, & 
as the ct. had the assistance of a 
nautical assessor to ad upon any 
matters requiring nautical or other 
professional knowledge, such expert 


The Oranje 





D. L. R. 757 





———— 





THe AMLA (1929), 4 D. L. HR. 873; 
Ex. C. R. 194.—CAN. 
PART II1, SECT. 16, SUB-SECT. 3.—A. 
bi. ——.J]—-GRAND TRONK PAGIFIO 
Coast S.8. Co. v. THE B.B. 191 
; 15 Exch. C. R. 389; 6 
Ww. W. Tr. 711.—CAN. 


Vol. L—Admiralty. Cases 119Sd—-1286. 


Tue Svmrw JARL (1928), 129 L. T. 255; 16 
Asp. M. L. O. 159. 
Annotation —Distd. The W. H. Randall, (1928) P. 41. 
1287b. —-—— ———- ——- ——-. +-THE THAMES ITI. 
& THe kK. B. S. (1928), 166 . T. Jo. 52. 
1258. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218. 


1261. Add. Annotation :—Refd. Re Letters Patcnt 
Pik 189,207, Re Carbonit Akt., [1924] 2 Ch. 


1262. For ‘‘ ace 8. C. No. 1266, post,’’ read ‘“‘ see 
8S. C. No. 181, ante.”’ 

1265. Add. Annotation :—Mentd. The Disperser, 
(1920] P. 228. 

1277. Add. Citation :—sub nom. Tum CoMMODORB, 
1 Bee. & Ad. 175, n. 

1280a. ——— ———.]—-THE INNISFAIL, THE SECRET 
(1876), 35 L. T. 819; 3 Asp. M. L. C. 337. 


meee aes: Annotation :—Refd. The Modica, [1926] 


1284. Add. Annotation :—Consd. The Modica, 
[1926] P. 72. 

1284a. .] ~— Although it has 
been the practice since the above Act to 
make no order as to costs in collision cases 
in which both vessela have been held to 
blame in unequal degrecs, the ct. must be 
guided by the circumstances in each case. In 
a proper case it will feel itself at liberty to 
give to the party which is held to blamo in 
the smaller degree such a proportion of that 
party’s costs as on the particular facts 
appears just. —THm Mooroa, [1026] P. 72; 
05 L. J. P. 100; 135 L. ‘I. 613 17 Asp. 
M. L. ©. 30. 

tnnotation *- Refd. The Young Sid, [1920] 1. 109. 

1284b, —— ——- ——~— ———.]—Whhere defts. were 
three-fourths to blame & pltfs. one-fourth to 
blame, the ct. ordered defts. to gs Pence 
of pltfs.’ costs. —THE ROBERT KOEPPEN, 
{1926} P. 81, n. 

Annotation :—Refd. The Modica, (1926) V’. 72. 

1286. Add. Annotations :—-Refd. The Modica, [1926] 
P, 72. Mentd. Campbell v. Pollak, [1927] 
A. ©. 732. 

















Se eedientnentiiiicmlctaaaumenmetion! ee ne mR 


Whero a marshal Ja in possession of 
a ship simultaneously under warrants 
jusued in differont actions, more than 
one set of possession fees will not be 
allowed.—Simpack v. THE AGA, 
CARLSSON 0, THE SAGA (1899), 6 B.C. &., 


4), 17 
: 522.—OAN. 


evidence was inadmissible.— ER sm. Not re- | PART Ul. SECT. 16,SUB-SECT.4,-—A. 

v8.8. AZTEC (1920), 20 Exch. C. Be | esa eeMees OF batt ton once ot 

39.—CAN. procu a bail bond incurred by an | low event.}—The rule as to costs ja the 
1201 iv. .--In Admlty. cases | arrestee in order to liberate hia ship, | same in the Exchequer Ct. of Canada in 

where the ct. has the assistance of | Which had boen arrested as @ pre- | Admity. aa it iy in the Admity. Div. 

nautical assessore, evidence involving | liminary to an unsuccessful action | of the High Ct. in Hugland, & costs 


in r 

is not admissible.—Pacirio Sream | OPpoel 

NAVIGATION Co. (BoGcoTa (OWNERS)) v. 

ae N FDRbatoy Bea, Libs) 
so., LTD. (ALCONDA (OWNERS 

8. @. 596; 60 Sc. L. R. 333.—8COT. 


el. Duly of judge to keep note 
ions submiited to & answers pid 
eonieany tine ce Assessors 
SWAN te BB. Guan Mar otat, 11938) 
8. C. 317.—SOOT. ee nen 


PART III, SECT. 16, SUB-SECT. 1. 


questions of nautical skill & experience | 


the salv 
recover 


A&T. D 
154; 66 Sc. L. BR. 


‘cle te ween & Geno G Pas 
or Ww ursements 
bound to furnish accounts hetok 36 B. C. R. 30,—CAN. 


his action, otherwise he will sb. Possession 


not be entitled to his costs. —BURKE v. 


cannot be charged against the 
party, such expense not being 
part of the expenses of process.— 
ELLERMANS WILSON 
NORTHERN LIGHTH 
1920), 58 Se. L. R. 29.—SCOT 
sn. Awarded to 
salvors of a ship arrested her as an initi- 
atory step in an action in rem to recover 


ship from her owners 


so. Fees of appratser acting as mar- 
shal’a $f ape : 
—THE PaSCHENA v. THE Gurr (1925), 


feea— Marshal 
possession under several warrants.}-— 


follow the event, even in cases of 
inevitable accident, where po apeciul 
circumstances require a departure from 





Ling, LTD. v. | such rule—Tur Jessie May v. THe 
OUSES COMBS. ee Lion, ({1919] 2 W. W. RR. 4tl.— 
salvors.|}-— Where 1283 ii. ——j]—Where two 
vessels came into collision & th 


| 
12791. Inevitable accident—Coats fol- 
| 
| 
| 
| 


vessels were held to gine no costs 








due, they were allowed to | were granted to cithcr —R. v. 

expenses of arresting the Tne ARGYLISHIKL, (1922) Be. R. Qd. 
HATTON 0. 186.—AUS. 

URBAN Hanan, [1919] 8. C. 1283 Iv. .}—Where the ct. 

100.—8SCOT. found that both parties were to 

blame :—ield; each delinquent should 


] | bear his own coste.—B. W.B. Navica- 
TION Co. v. Tage Kirtums, Bars! 
LiagnhtzRaGggs Co. 6. Tug EILivisit 

| (1922), 67 D. L. R. 625; 1922s + 
. W. R. 959.——CAN. 


in 
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Cases 12862—1489. ENGLISH AND Empire Digest SUPPLEMENT. 


1286a. Neither to blame—Delay in commencing | 1405a. 


proceedings—Costs of claim to defendants— 
Costs of counterclaim to plaintiffs.|—Pltfs. 
& defts.’ vessels, navigating without lighte in 
accordance with Admlty. directions, came 
into collision & both received damage. The 
ct. held that there was no negligence on the 
part of either vessel, & gave judgment for 
defts. on the claim & for pitfs. on the counter- 
claim. On the question of coste :—Held: as 
nearly eighteen months had elapsed before 
plitfs. commenced proceedings, during which 
time defts. had taken no steps to recover 
their poniary. gi from pltfs., it appeared that 
there would have been no een if pltfs. 
had not issued their writ, &, therefore, there 
must be judgment for defts. on the claim with 
costs, & for pltfs. with costs on the counter- 
claim, & not, as contended by pltfs., no 
costs on either side.—Tus CarpIFF HALL, 
[1918] P. 66; 87 L. J. P. 113; 119 L. T. 
156; 14 Asp. M. L. OC. 828. 

1297. Add. Annotation :—Mentd. The Penrith 
Castle, [1918] P. 142. 

1297a. ———.]—THE Hoprrer No. 21, [1903] 





1298a. —_— ——— Unsuccessful counterclaim.]— 
Tun SvBIn Janz, No. 1237a, ante. 

1298b. Costs of separate issues.] —In an action 
for damage by collision, in which defts. filed 
a defence & counterclaim, the question of 
negligence was first tried, & was decided 
against defts. Subsequently the question 
whether pltfs. had suffered an damage by 
reason of the collision was determined im 
favour of defts., for whom judgment was 
entered on the claim, judgment being entered 
for pltfs. on the counterclaim : —Held: 
although defts. were entitled to the general 
costs of the action, pltfs. must have the costs 
relating to the question of negligence, & the 
costs, if any, occasioned by the unsuccessful 
ea coaea ~-Tiik ADAMS (1919), $5 L. J.P. 

Rent ay Annotation :—Refd. The Modica, [1926] 


1300a. S. P. THE ELEANOR & NANCY (1837), 5 
L. T. 241. 

1304a. S.P. THE ARGO v. THE HMMA HEYN (1856), 
5 L. T. 122. 

kee Annotation :—Refd. The Modica, {1926} 


1332. Add. Annotation :—Mentd. Melanie S.S. v. 
San Onofre S.S., [1925] A. O. 246. 

1351a. Judgment for less than amount of 
offer refused by salvors.)|——Tue HEDWIG 
(1853), 1 Hee, & Ad. 19; 164 BE. R. 11; 
sub nom. THE HmpwIia, 17 Jur. 977. 

Annotation :-——Mentd. The Racer (1874), 30 L. T. 904. 

1879. Add. Annotation :—Mentd. Bradley v. New- 
som, [1919] A. C. 16. 





1422a. 


Expert evidence.)—-On a 
reference to assess the damage ing out 
of a collision the registrar & merchants are 
not bound to accept the opinions of experts, 
even though they be all one way, but are 
entitled to test those opinions by their own 
experience & bring their own judgment to 
bear upon the evidence.—THE STEADFAST 
(1922), 39 T. L. R. 96 








1406a. Reasons should be stated.j—(1) In cases 


of collisions in which foreign ships are 
involved, the report of the registrar should 
state the reasons which have actuated the 
tribunal in allowing or disallowing large 
amounts, in order that the foreign interests 
concerned may appreciate what has been done. 

(2) The registrar & merchants are in very 
much the same position as a jury except that 
they give their reasons. So far as their 
reasons involve legal considerations they can 
be questioned. So far as they are findings 
of fact it takes a strong case to disturb them, 
but where it is clear that they have made 
inistakes or that the evidence does not 
support their conclusions, the ct. has always 
retained the power to alter their report, 
& it is obviously right that the ct. should 
maintain such a control (ScruTTON, L.J.).— 
Ti St, CHARLES (1927), 188 L. T. 456; 17 
Asp. M. L. C. 399, C. A. 


1413. Add. Annotation :—Refd. The Kingsway, 


[1918] P. 344, 


1418. Add. Annotation :—Mentd. Sheppy Glue & 


Chemical Works v. Medway (River) Con- 
servators (1926), 24 L. G. R. 457. 
———.]—THE ST. CaARLEs, No. 1406a, 





ante. 


1428. Add. Annotation :-—Mentd. Australia 


(Owners) v. Nautilus (Owners), The Australa 
(1926), 95 L. J. P. 145. 


1428. Add. Citations :—Brown. & Juush. 436; 


$4L.3. P.M. & A. 113; 12 L. T. 619; 2 
Mar. L. O. 221. ok 
Add. Annotations :—Consd. The Thuringia 
(1871), 41 L. J. Adm. 20. Refd. The Kings- 
way, (1918] P. 344; Canadian Pacific Ry. v. 
Kelvin Shipping Co. (1927), 138 L. T. 369. 


1488. Add. Annotations :—Refd. The Kingsway, 


[1918] P. 344; Re gage f Docks & Admiralty 
Comrs., [1920] 3 K. B. 223; Admiralty 
Comrs. v. 8.S. Valeria, [1922] 2 A. C. 242; 
Admiralty Comrs. v S.8. Chekiang, [1926] 
A. C. 687; Admiralty Comrs. v. S.S. Susque- 
hanna, [1926] A. O. 655. Mentd. The 
Chekiang, [1925] P. 80. 


1489. Citation :—For ‘ [1916] A. C. 38,” read 


‘© [1917] A. O. 38.” 

Add. Annotations :—Mentd. Bradford Corpn. 
v. Webster, (1920] 2 K. B. 185; Baker v. 
Dalgleish S.S. Go., [1922] 1 K. B. 361; The 
Moliére (1924), 41 T. L. R. 164. 


Salvors ar- sf. Costs oi aren: }—Where salvors of 


: _ | 13281, —— ——. 


a salv. amounting to 
coals —— Krcessive | & they refused to release the ship | salvage due, they were allowed to 


132. 


in an action in rem to recover the 


2 i. General 
claim.|—In a suit claiming remunera- | except upon obtaining security to the | recover the expenses of arresting the 
tion for salvage services rendered, the | extent of 837,500. The arrestors | ship from her_owners.—HaTron r 


claim was exoeasive & the case was such | ultimately ob 
to warrant a small award only. 


pay the cocts of the suit. On a | defenders in 


C1) 
subsequent application for directions, | excess of £28,000 :—Held 
the ct. refused to exorcise its discretion {| were rights found 
& to make a special order for costa.— | expense of obtaining 


SrTvuaRT wv. COLUMBIA RIVER (1921 of 2£8,000.—Sr 
g13 RNS. W Git — AUS! | 7 i 


ed decree for £4,800 
odified 


as as vage, with m expenses 
The ct. made an award of &25 acainit defenders, but they were found 
favour of pltfa., & ordered defta. to | liable in the expen 


{1922] S. GC. 85.—8COT 
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liab 
sec 


AT, DURBAN Hansen, (1919] 8. C. 
154; 56 Sc. L. R. 100.—SCOT. 
curred by | PART Ill. SECT. 17, SUB-SECT. 2.— 


security in 
the arresters 1437 i. Correction of report—Regis- 
le for the | érar proceeding on wrong }— 


urity in excess CANADIAN VICKEES CO., ia >, 2. TRE 
CLarR . UDNEY, 08Q HANNA xcoh. U. . 
. | Soe aa De 716 OAN. 


1447. Add. Annotation :—Apld. The Young Sid, 
[1929] P. 190. 


1452. Add. Annotation :—-As to (1) Refd. Mersey 
Docks & Harbour Board v. Hay, [1923] A. O. 

1471. Add. Annotation :—Refd. The Young Sid, 
{1929} P. 190. 


1472. Add. Annotation :—Mentd. The Kingsway, 
(1918) P. 344. 


1478. Add. Annotation :—Refd. The Glenfinlas, 
{1918} P. 363, n. 


1482. Add. Annotations :—Refd. The Rosalind 
(1920), 90 L. J. P. 126. Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213. 


1483a. -]—While on hire by the Admlty. a 
steam trawler was sunk through a collision 
with the R. The value of the trawler was 
agreed between the parties, but the Admlty. 
claimed, as bailees in possession, to recover 
as part of their damages interest from the 
date of the loss. The owners of the AR. 
contended that interest was only payable 
from the date when the Admity. paid the 
value of the trawler to her owners :—Held : 
under the Admlty. rule a bailee in possession 
was entitled to recover from a wrongdoer 
a complete equivalent of the chattel de- 
teriorated or lost, namely, its value at the 
time of the deterioration or loss, with interest 
from that date; but, inasmuch as there was 
an agreement between the parties that defts. 
should pay what the Admlty. had to pay to 
the owners of the trawler, interest on that 
payment only ran from the date of payment. 





—TnHE Rosacinp (1920), 90 L. J. P. 120; 37 |° 


T. L. R. 116. 


1484. Add. Annotation :-—Refd. The Jvannis Vatis 
(No. 2), [1922] P. 213. 


1489. Add Amnnolation :—Generally, Mentd. The 
Joannis Vatis (No. 2), [1922] P. 213. 


1489a. Claim by foreign Government.]-— 
(1) By Finnish law 2} per cent. of the sale 
price of a Finnish vessel sold out of Finnish 
nationality is taken by the Finnish Govt. :— 
Held: the Finnish Govt. had no claim upon 
the proceeds of sale of a Finnish ship sold by 
the marshal under the powers of the ct. in a 
default action in rem. 

(2) A party moving for payment out in a 
default action in rem must give notice to all 
persons who have intervened or entered 
caveats, & if persons wish to resist an applica- 
tion for payment out they must intervene 
or enter caveais, otherwise they are not 
entitled to be heard.—TuHueE Eva, [1921] P. 
454; O91 L. J. P. 17; #126 L. T. 223; 37 
T. L. R. 920; 15 Asp. M. L. C. 424. 


PART II. SECT. 18, SUB-SECT. 2. 


1480 i. Awarded from date of loss.}—~ 
Interest in Admity. cases will be cal- 
culated on the damages allowod from 
the dute of the collision; & on pay- 
ments made in respect of wages, & 
payments made by reason of the 
collision, from the dates of auch pay- 
ments.—-CaNADIAN DREDGING Co. vt. 
NORTHERN NAVIGATION Co. (ONT.), 
{1934} Exch. C. K. 163.—OAN, 


. Workdone—From date of rendering 
bil}—In the Admity. Ct., in an action 
to recover for work done & material] 
supplied, the ct. will allow intereat 
from the time of rendering of the bill 








——— 


WINSLOW MARINE 


1 W. W. R. 93 


fee on the 
HERNANDEZ v. THE 


after completion, In the ahsonce of | 21 Exch. C. R. 166 
legal excuse for non-payment.— | [1921] 3 W. W. R. 
3.8. 33 


BUILDING Co. v. THE PACIFICO, [1924] 
2D. L. R. 190; (1924) Rxch. C. kt. 9€ 
¥; 34 TB. 
appeal, aub nom. Tk PaciFICo. v, 
WINSLOW MARINE KaILWAaY & SHIP- 
Sau Co., (1925) 2 D. L. R. 162.— 


PART IIl. SECT. 18, SUB-SECT. 3. 
st. Sale of ship—By murshal—Not 
lirensed ae auctioneer—Right to feea.}— 
Tho marshal, though not Ncensed as 
an auctioneer, is entitle 


veesel at auction b 


69.—CA 


Vol. 1.—Admiralty. Cases 1447—1497b. 


1492. Add. Annotation :—Generully, Retd. 
Stream Fisher, [1927] P. 73. 

1492a. ———_ After postponement—Decrease in 
value of ship—Liability of intervener causing 
postponement to give further security.] — in 
a mtge. action in rem pltfs., mtgees., in Jan., 
1925, recovered judgment td default con- 
demning the ship & orderi er sale by the 
marshal, Thereupon certain charterers, to 
whom the mtgors. had chartered the ship for 
a term of years, intervened, sleaing a de- 
claration that the charterparty was binding 
on the mtgees.; & by an order of Mar. 3 the 
sale of the ship stood over pending the trial 
of the issue, upon the interveners giving 
security in an amaqunt satisfactory to the 
registrar for loss arising from delay & any 
loss on sale due to a fall in shipping values. 
On July 15 the ct. gave judgment that pitts. 
were not bound by the charterparty, that 
they were cntitled to the judgment they had 
obtained, & that the costs of & occasioned 
by the intervention should be paid by the 
interveners. On Oct. 14 the ship was sold by 
the marshal for £20,000 less than she had 
heen valued at nine months previously. 
Pitfs. took out a summons for further 
security :——Held: although judgment had 
been given against the interveners & they 
were not appealing against that decision, the 
matter was still at large, as they were con- 
testing pltfs.’ claims before the registrar, & 
the interveners could be ordered to pive 
further security in respect of possible loss of 
capital & interest & for the marshal’s ex- 
penses; the case must be referred to the 
registrar to find what amount should be 
given & what was the amount of pltfs.’ 
damages under cach head.—TARE Lorp 
STRATHCONA (NO. 2), [1926] P. 18; 95 L. J. P. 
168; 138141. T7.511; 17 Asp. M.L. CO. 24, 

1493. Add. Annotations :—Consd. The Kronprinz 
Olav, [1921] P. 52. Refd. Mersey Docks & 
Harbour Board v. Hay, [1923] A. C. 346. 


1493a, —-— Unascertained liabillty—Right of court 
to delay distribution.J—Tur Kronprinz 
OLAV, No. 15514, poat. 


1495. Add. Annotation :—Mentd. Tho Mozileff, 
{1921] P. 236. 


1496. Add. Annotation: - Consd. The Stream Fisher, 
[1927] P. 738. 


1497a. ——— Motion for payment in default action 
—~Necessity for notice.]—'THe Eva, No. 148!a, 

ante. 
1497b. Damage to ship whilst under arrest—-- 
Payment of damages into court—-Cross-claim 
for damages for breach of charterparty.|— 
A vessel whilst under arrest in a necessarics 


— ee 


The 
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1495 iv. Claim by assignee vf 
foreign shtpowner.}—~—After sale of ua 
ship & payment of all costs & churges 
there remained in ct. a balance to the 
credit of the ship. On an application 
for payment out by a resident of Van- 
couver, who claimed to be the aasignee 
of the reputed owner who lived in 
California :—Held: the a pueetlcn 
should be adjourned & published In 
Victoria & Vancouver by notice & 
advertisoment for one month, the notice 


& SHIP- 





C. R13; on 


d to a double : 
to be posted in the registry & served 
groas proceeds In selling ® | yoon he collector of customs 


order of ct. | tie American Consul at Vancouver. 


THE SPEEDWAY (1925), 35 B.C 
319.— CAN. 


AMPIELD (1921), 
30 eg R. 161; 


R 
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action was damaged by the negligent naviga- 
tion of another vessel belonging to a party 
who had recovered judgment for damages for 
breach of charterparty in an action in the 
county ct. Liability for the damage to the 
extent of £21 12s. was admitted. On a 
motion by pltfs. in the necessaries action for 
payment out of the proceeds, the owners of 
the vessel which had caused the damage 
claimed to deduct £21 128. by way of set-off 
for such damage from their claim in respect 
of the judgment recovered in the county ct.: 
—Held: claimants could not credit them- 
selves with £21 12s.,*but must pay that sum 
into the fund in ct.—TuEe Maaai£ A (1923), 
165 L. T. Jo. 191. 

1497c. Priorities—Several collisions.]|—Where 
there has been more than one collision with 
the same vessel the maritime liens arising 
thereout, apart from laches, rank pari passu 
& not in the order of the dates of the re- 
spective collisions.—THEe Srream Fis, 
[1927] P. 73; ¥6L. J. P. 29; 186 L. T. 189; 
17 Asp. M. L. C. 159. 
Maritime liens generally, sce SHIPPING. 

1499. Add. Annotations :—As to (2) Refd. The 
Joannis Vatis (No. 2), [1922] P. 213; 
The Point Breeze, [1928] P.135. Generally, 
Mentd. The Liandovery Castle, [1920] P. 
119; The Tervaete, [1922] P. 259; The 
Jupiter, [1924] P. 236. 

1500. Add. Annotations :—As to (2) Refd. The 
Joannis Vatis (No. 2), [1022] P. 2138; 
The Point Breeze, [1928] P.138F Generally, 
Mentd. The Llandovery Castle, {1920] P. 
119; The Jupiter, [1924] P. 236. 

1501. Add. Annolalion :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 213. 

1502. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 218, 

15038. Add. Annolation : —Mentda. 
Vatis (No. 2), [1922] P. 218 

1504. Add. Annolations :—-N.F. The Volant (1842), 
1 Wm. Rob. 383. Consd. The Mary Carolhne 





The Joannis 


(1848), 6 Notes of Cases, 586. Refd. The 
Mellona (1848), 3 Wm. Rob. 16; The 
Benares (1850), 14 Jur. 581; The Milan 


(1861), 5 L. F. 590. 
1505. Add. Annotation :—Refd. The Point Breeze, 
(1928] P. 185. 


1507. Add. Annotation :—Refd. The Joannia Vatis 
(No. 2), [1922] P. 2138. 

1508. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922] P. 219. 

1519a. Expenses of witnesses— Though not called.} 
—Where a charge fur the attendance of such 
a witness was allowed, because counsel in 
advising on evidence thought that the witness 
was necessary :—/7eld ; that was a dangerous 
ground on which to proceed, & one upon 
which an allowance or disallowance ought 
not to be founded.—Tiz Lorp STRATHCONA 
(No. 8), [1928] W. N. 270, C. A. 


1520a. Measure of compensation.]— While 
it has always been the practice, owing to the 
nature of their calling, to allow seafaring 
witnesses to be detained on shore to give 
evidence, & to allow them reasonable com- 
pensation for their detention, it is a question 
jor the taxing master whether a party who 





PART lil. SECT. 19, SUB-SECT. 1. 


ew. Allowance of items not in Table 7 


—_—_ 


er THE PascuENa v. THE GRIFF, | C, R. 92 
{192 dD. L. R. 757; \ 


seeks to charge his opponent with the cost 
of detaining an expensive witness has acted 
reasonably in incurring the expense or 
whether he ought not to have examined the 
witness on commission. 

A taxing master should bear in mind that 
a witness duly summoned is bound to attend, 
& the witness is not entitled to receive, as 
the measure of his compensation, the exact 
sum he may prove he has lost by reason of 
the detention. He is, however, entitled to 
some compensation, & not merely to the 
conduct money given him with his subpena ; 
& the wages he is earning may afford an im- 
portant indication of what is fair compensa- 
tion. But although this is correct in the 
case of seamen, as regards captains & other 
officers, as in the case of professional 
witnesses, their earnings cannot be taken as 
a fair criterion on which to base the allow- 
ance.— THE Isis VI, {1921] P. 255; 90 
IL. J. P. 280; 125 L. BT. 878; 37 T. L. RR. 


f57; 65 Sol. Jo. 514; 15 Asp. M. L. C. 
237, C. A. 
Annotation :—Expld. The Ibis VI (No. 2), [1922] P. 4. 
1520b. - —— —— .]— The mate of pltfs.’ fishing 


vessel, through being detained ashore for 
twenty-five days to give evidence at the trial 
of a collision action, was prevented from 
sailing on a voyage on which he would have 
earned £280 as his share of the catch, Pltfs., 
who were successful in the action, paid the 
witness the £250, &, on taxation, the assistant - 
registrar allowed the iten: mm pltfs.’ bill of 
costs as chargeable against defts. Defts. 
Seppe & the matter ultimately went to 
the Ct. of Appeal, which laid down certain 
guiding principles as to allowances to wit- 
nesses & sent the case back for reassessment. 
On reconsideration the assistant-registrar 
allowed the sum of £250, & defts. again 
appealed :--Held : the assistant-registrar had 
properly applied the directions piven by 
sORD STERNDALE, M.R., in which War- 
RINGTON, L.J., concurred, namely, that the 
amount to be awarded should be “the 
reasonable compensation to a person of the 
class of the witness, taking into accuunt all 
the circumstances & considering the wages 
which the witness was earning about the time 
of detention not as an absolute measure, but 
an unportant indication & guide of what 1s 
fair. ‘The fact that all persons are under an 
obligation to give evidence when called upon 
should also not be ignored.” The appeal 
therefore failed.—TuHEr Isis VI (No. 2), 
(1922) P. 4; 911.3. P. 44; 126 L. T. 256; 
38 T. L. R. 55; 15 Asp. M. L. C. 427, 
1520c. Substitute for witness.)——The expenses of a 
substitute to join a vessel from which a 
witness is necessarily taken aro not allowable 
on taxation as a matter of course.—THE 
MassiLia, [1926] P. 180; 95 L. J. P. 109; 
185 L. T. 671; 42 T. L. R. 5513 17 Asp. 
M.L. C. 109 
1521a. Costs of obtaining statements from inde- 
pendent witnesses—Discontinuance of mee ee 
—In a collision action, before pltfs. had file 
their preliminary act or statement of claim, 
defts. took statements from independent 
witnesses on other vessels. Pltfs. shortly 
afterwards discontinued the action. On the 
3 {1 . * H 
{1927] Exch. | B.C. R. aloe CANN ny eee 
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taxation of defts.’ bill of costs the assistant | 
registrar disallowed the costs of obtaining 
these statements, on the ground that there 
was ‘‘a well-settled principle of taxation 
that a party is only entitled as against his 
opponent to incur such costs or expenses as 

ili enable him to conduct his case at the 
stage which the proceedings have reached, & 
not incur expenses in anticipation of matter, 
which, as evente turn out, never arise '’ :— 
Held: R.S. O., Ord. 65, vr. 27 (29), was not 
limited in the way stated by the assistant 
registrar; if solrs. could compel the dis- 
continuance of an action by collecting the 
necessary evidence, they were entitled to do 
so, & the costs in question were not 
prematurely incurred, & defts. were entitled 
to recover them from pltfs. on taxation.— 
THe OHANNEL QUEEN, [1928] P. 157; 97 
L. J. P. 97: 189 L. T. 386; 44 T. L. BR. 505 ; 
17 Asp. M. L. C. 484. 


1521b. Fee of average adjusters -— Numerous 
claims.]—On a reference to assess damages 
arising out of a collision, the claims of cargo 
owners against the fund paid into ct. by the 
owners of the wrongduing ship, who had 
limited their liability, were presented to the 
registrar in the form of an average statement. 
On taxation, a fee of £1,000 was allowed to 
the average adjusters m respect of the pre- 
paration of the claims. On a summons to 
review this item :—Held: where, as in the 
present case, there were & number of clanns 
to be dealt with, an average statement was a 
method of proof to which there was no 
objection in gaia involving as it did less 
expense than would be incurred in the pre- 
paration of many alfidavits or in calling a 
number of witnesses from overseas; it was 
irrevelant that the claimants had employed 
the same adjusters to prepare thew claims in 
reneral average agamst underwriters; <A 
the fee of £1,000 was nightly allowed.-— THE’ 
NoRMANSTAR, [1929] P. 263; O98 LL. J. DP. 
152; 141 L. T. 403; 45 T. L. R. 5545 15 
Asp. M. L. C. ou. 


1526. Add. Annotation :—Expld. The 
(1921) P. 255. 


1527. Add. Annotation :—Expld. The 
{1921} P. 255. 


1536a. ‘*To persons claiming to have sus- 
tained damage ’’-——Appearance at trial—— 
Right to be heard.|—In an action of limita- 
tion of liability pltfs., the owners of the steam 
tug H., addressed their writ in the usual 
manner: ‘‘ To the owners of the steamship 
D. & all other peragons claiming to havo sus- 
tained damage by reason of the collision 
or collisions between the H#. & her tow & the 
D. on the morning of Jan. 2, 1921.” Notice 
of the action was inserted in the press. At 
the trial the owners of the ppmeeny # T., who 
claimed to have sustained damage by reason 
of the collision or collisions between the H. 
& her tow & the D., a da by counse] & 
claimed to be heard. he owners of the 7. 
had commenced an action against plitfs., but 
had taken no sep than appearance at 
the trial in the limitation suit :—Held: the 
writ made the owners of the 7’. parties to the 
action, & waa served upon them by insertion 
in the press.—Cory LIGHTERAGE, Lrp. v. 
Dartow (OWNERS), THE HaRLow (1922), 153 

L. T. Jo. 121. 
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1551a. ——— Unascertained 


Vol. L——Admiralty. Cases 1521a—1551a. 


1588. Add. Oitation :—4 Asp. M. LL. C. 27, n. 


Add. Annotation :—Refd. The Vigilant, [1921] 
P. 312. 


15418, ——— ——— Waiver of.}—In an action of 
limitation of liability under M. S. Act, 1801 
(c. 60), s. 508, pltfs. did not file the usual 
affidavit verifying their statement of claim. 
The owners & crew of the vessel injured in 
the collision, in respect of which judgment 
had been given againat pltfs. in the previous 
action, & some cargo owners appeared by 
counsel at the trial & consented to a decree 
of limitation :—Held: a decree might be 
granted without requiring pltf. to file the 
usual affidavit.—THe Cormpra (1923), 130 
L. T. 512; 16 Asp. M. L. O. 288. 

1542. Add. Axmolation:—Mentd. Brierley 1. 
Brierley & Williams (1918), 31 T. LL. R. 465. 

1544. Add. Annotations :—As to (2) Retd. Meisey 
Docks & Harbour Board v. Hay, [1923] 
A. ©. 345. Mentd. The Kronprinz Olav, 
at bP. 52; The Coaster (1922), 91 L. J. P. 

1546. Add. Annotation :—Mentd, 
v. Stephens, [1920] A. C. 956. 

1547. Add. Annotation :—As to (2) Refd. Mersey 
pe - Harbour Board v. Hay, [1923] 

2. dts. 

1648. Add. Annotations :—-As to (2) Consd. The 
Coaster (1922), 91 1. J. P. 145. Generally, 
Mentd. The Kronuprinz Olav, [1921] P. 52. 

1548a. -—- —— J—VPitf. in an action of 
lunitation of liability, who has pnid to 
claimants a sum in satisfaction of a liability 
arising out of the collision, is under M. S. 
Act, [8 (c. 60), 8. 508, entitled, in respect 
of such payment, to share ratably with other 
clanuuants in the distribution of the limitation 
fund, even though such payment has been 
enforced by action in a foreign ct.— THE 
Coasrin (1922), OL 1. J.P. 1453 127 1. 'N. 
153; 38... BR 5113 15 Asp. M. 1. 0. 560. 


Hability — Right of 
plaintiffs in limitation suit to claim against 
fund.}—In Keb. 1917, two Norwegian 
vessols, the (. & the O., came into collision 
& the C. sank. In Mar. 1917, the owners of 
the cargo laden on board the C. began an 
action against the owners of the 0. in the 
Admlty. Ct. The action was heard in May, 
1919, when both vessels were pronounced to 
blame, & a it was adjudged that 
pltis. were entitled to receive a moiety of 
the amount of their damage from defts. 
Thereupon defts., the owners of the O., com- 
menced a limitation action against the 
ownets of the C., the owners of her cargo, & 
all persons claiming to have received damaye 
by reason of the collision. This action was 
heard in Feb. 1920, when a decree was pro- 
nounced limiting the liability of the owners 
of the O. to £8 per ton on the registercd 
to e of the O. calculated in accordance 
with M. 8. Act, 1891 (c. 60). ‘he decree 
provided that all claims were to be brought 
in within three months & that claizas not so 
brought in would be excluded from sharing 
in the limitation fund. Claims were filed 
by the owners of the cargo on the C., but 
although the owners of the C. entered an 
appearance they took no further steps in thx 
limitation proceedings. Meanwhile, howes:1, 
in Feb. 1919, the owners of the C. had cor: 

menced an action in Norway against tli 


reld-Blundell 
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owners of the O. & in June, 1920, when the 
reference was held in the limitation proceed- 
ings & the registrar made his report, the 
trial of the Norwegian action was still pend- 
ing. The owners of the O. accordingly took 
out a summons asking that the report be 
not confirmed & that they might have leave 
to file a claim against the fund in respect of 
any liability they might incur under the 
Norwegian proceedings. The judge declined 
to postpone the distribution of the fund & 
dismissed the summons. Pltfs., the owners 
of the O., appealed :—Held: (1) pitfs had 
no avsolute right under the limitation sects. 
of M. S. Act, 1894 (c. 60), to have the dis- 
tribution of the fund stayed & to bring 
forward a claim when ascertained; (2) 
limitation peeonecinee do not contemplate 
claims by pitfs., & the owners of the O. could 
not file a claim against the fund in their own 
right; (3) had an application been made in 
proper form the ct. would have had a dis- 
cretion to extend the time before distributing 
the fund, in order to allow pltts. to ascertain 
their liability under the pending Norwegian 
judgment & to apply to the ct. to adjust 
the distribution of the fund so that pltfs. 


ENGLISH AND Empire Digest SUPPLEMENT. 


sary, obtain credit for the amount payable 
under the Norwegian judgment; but, hav- 
ing regard to the lapse of time & to the 
fact that limitation procee s contemplate 
that claims shall be brought in promptly & 
the distribution of the fund not be unreason- 
ably delayed, the ct. had rightly exercised 
its discretion in refusing to postpone the 
distribution of the fund.—THE KRONPRINZ 
OLAV, [1921] P. 52; 90 L. J. P. 398; 125 
L. T. 684; 15 Asp. M. L. C. 312, 0. A. 


Annotation :—As to (3) Consd. The Coaster (1922), 91 
L J.P. 145. 


1553a. 








-]—The usual rule by which the 
successful pltfs. in a limitation suit are 
required to pay the costs should not be 
departed from, notwithstanding that the 
litigation has been much more expensive 
than is usual in limitation actions by reason 
of the issues raised by defts. Nor ought pltfs. 
to recover their custs of giving bail in excess 
of the amount of their statutory liability.— 
CHARLOTTE (OWNERS) v. THEORY (LATE) 
(OWNERS), THE CHARLOTTE (1921), 153 
L. TT. Jo. 69. 


1553b. S. P. THe KaTuLEEN (1925), [1927] P. 


63, n.; 69 Sol. Jo. 574. 


Part 1V.—Appeals. 


1681. Citations :—For ‘‘ (1878) " rez 1 * (1877).” 


Add. Annotation : — Mentd. 
Wickins, [1918] P. 265. 


Wicking v. 


1596. For ‘““No appeal’’ read ‘“‘Right of appeal.” 


Add. Annotation :—Consd. The Royal Star 
(1927), 97 L. J. P. 49. 


1597a. ——— Master censured but certificate not 


dealt with.}|—-A master, who has been cen- 
sured in respect of a casualty to his ship by 
a colonial ct. of inquiry, but has not had his 
certificate (British) cancelled or suspended, 
probably has a right of appeal under M. S. 
Act, 1894 (c, 60), s. 478, but certainly has 
tho right under M. S. Act, 1906 (c. 48), s. 66, 
as being ‘‘a person having an interest ’’ in 
the inquiry, who has appeared at the hearing, 
& is * affected by the decision of the ct.”— 
THE ROYAL pe aay P.d8; 97 L. J. P. 
40; 1388 L. T. 558; 44 T. L. R. 168; 17 
Asp. M. L. C. 417, 1D. C.3 subsequent pro- 
ceedings, [1928] P. 144, D.C. 


1600a. ———.]—A British master holding a Board 


of Trade certificate reccived a notice of 
investigation calling upon him to appear 
before a Wreck Comr.’s Ct. appointed ‘‘ to 
inquire into the causes which led to the 
casualty [the stranding of his vessel] & into 
all the facts connected therewith.”’ The 
notice contained no other statement of the 
questions intended to be raised, & no charges 
were specifically formulated against the 
master before or at the inquiry that he was 
in fault in connection with any of the matters 
on which he was examined. The ct. found 
the master guilty of an error of judgment in 
taking wrong helm action & in failing to stop 
& take soundings, & suspended his certificate 
for three months. The master appealed :— 
Heid: the master, having had no notice of 


1603 


his defence, & the decision of the Wreck 
Comr.’s Ct. must be quashed & the certificate 
restored free from suspension. —- THE 
CHELSTON, [1920] P. 400; 90 L. J. P. 77; 
124 L. T. 223; 36 T. L. R. 688; 15 Asp. 
M. L. C. 158, D. C. 


a. —— Se Saree THROSTLEGARTH (1899), 


cited, [1906] P. at p. 312. 


Annotation :—Consd. The Carlisle, [1906] P. 301. 


1603b. —- 





-]—-THE GRECIAN (1902), [1928] 
P. 146,n., D. C, 


1604a. ——— ——— Preliminary motion —As to right 


of appeal.]— The governor of a colony ordered 
an inquiry to be held into the stranding of a 
British ship. The ct. found the master guilty 
of negligence & severely censured him, but 
did not deem it necessary to deal with his 
certificate. The master served notice of 
appeal on the Board of Trade, but the Board 
took the view that no appeal lay unless the 
officer’s certificate had been suspended or 
cancelled. A motion to determine, as a 
preliminary point, the question of the right 
to appeal was decided by the Div. Ct. in the 
master’s favour, & at the subsequent hearing 
of the appeal the master was held not to have 
been guilty of the acts of negligence attributed 
to him :—Held: (1) as a matter of principle, 
as the Board of Trade had not ordered the 
inquiry, & merely appeared on the appeal 
in discharge of a public duty, costs ought 
not to be awarded against the Board ; (2) the 
question of the right to appeal, contested by 
the Board, raised a matter of public interest, 
& the master was entitled to the costs of thc 
preliminary motion.—-THE Royat Srar 
(No. 2), [1928] P. 144; 97 L. J. P. 107; 44 
T. L. R. 408; 17 Asp. M. L. C. 417, D.C, 


the charges on which he had been found in | 1610. Add. Annotation :—Refd. Campbell v. Pollak, 


fault, had not had an opportunity of making 
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{19237} A. C. 782. 
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16i1a. —— Costs.|—-THE YOUNG Sip, No. Hontrestroom v. 8.8. DorHam CasrLe, 
1696a, post. [1927] A. CO. 87; 95 L. J. P. 158; 186 L. T 
1618a. ——- Appeal out of time—Discretion of 38; 17 Asp. M. L. GC. 1233 sub nom. Te 
court to extend time—Objection that appeal SAGAPORACK, THE HoNTEsTROOM, 42 T. L. R. 
out of time not taken promptly.}|—Where Reta i L. 
an appeal from a decision co ing the —Consd. Hoff Trading Co. v. De Rougemont 


report of the registrar & merchants in an “Gi. 34 ‘Com. Cas. 291. Refd. The Backworth, (1927) 


tion of damage by collision was out of 
fines :—Held: athe Cbjection that the appeal al 1644a. Decision of court below not interfered with 


was out of time had not been taken a -~—Joinder of plaintiffs convenient—& within 
earliest possible moment, the ct. Sa ulae ie ruJes locally applicable—Action in rem.]— 








its discretion, hear the appeal —THE ral MARLBOROUGH HILL, Sup v. COWAN & Sons, 
KAR, [1921] W. N. 266, C. A. No 54la, ante. 
.innotation:—Apld. London 8.8. & Trading Corpn. ». 1646. Add. <Amnnofations :—Apld. The Kingsway, 
Russian Volunteer Fleet (1926), 135 L. T. 607 [1918] P. 344. Refd. Admiralty Comrs. »v. 
1619. Add. Annotation: — Mentd. Australia S.8. Chekiang, [1926] A. C. 637; Admiralty 
(Owners) v. Nautilus (Owners), The Australia Comrs. v. S.S. Susquehanna, [1926] A.C. 655. 
(1926), 95 L. J. P. 145. 1648, Add. Annotations :—Refd. Hontestroom 
1620a. —— Advice to be in writing.)—-Where (Owners) v. Sagaporack (Owners), Honte- 
the Ct. of Appeal sits with nautical assessors stroom i ae v. Durham Castle (Owners) 
it is convenient that the advice of the asses- (1926), 95 L. J BP. 1538. Mentd. Australia 
sors should be clicited by written questions, (Owners) »v. Nautilus (Owners), The Australia 
so that these questions & the answers may (1926), 95 L. J. P. 145. 
be available in the House of Lords.— | 1649. Add. Annotation :—Consd. S.S. Hontestroom 
MELANIF (OWNERS) tv. SAN ONOFRE (OWNERS) v. §.S. Sagaporack, 8.8. Hontestroom v. 
(1919), 35 T, L. R. 607; 63 Sol. Jo. 652; S.S Durham Castle, [1927] A. ©. 87. 
eeu re A Cie. WT. subsequent proceedings, 1655a. Failure to consider important matter 
Ase ] Mania. oc Arromina cones ones Abas —Maritime Conventions Act, 1911 (c. 57).]— 
“Oa AeG. AG, a Ss Auotralia ve Se 3 Naut lie, (1927) Where a judge sitting in Admlity, has appor- 
5. tioned the blame between two ‘wrongdoing 
1622. Add. Annotation :—Refd. Australia (Owners) vessels in accordance with sect. 1 of the above 
v. Nautilus (owners). The Australia (1926), Act, the Ct. of Appeal, if it fads that he has 


not taken into consideration at allan 


aes obviously important matter, is bound to 
POST Aad... Amora ars + Menta. The Sineew ys review his decision as to the apportionment 


Leebebanre, [1020] AO. B55. ORAEB Ee i: of blame in the samo way as it would if it 

1680. Add. A dations - M td iT venues had differed with him on the facts & had 

Vatis (N oy a 1925 TP ie 3. = scene found that one of the vessels was more blame- 

atis (No. 2), [ ] P. 213. ; Z worthy as regards matters in respect of which 

1635. Add. Annotations :—-Consd. Ite Article X she was not held to blame in the ct. below.— 

of Articles of Agreement for Treaty between THE CLARA Camus (1025), 184 1. 'T. 50; 16 

Great Britain & Ireland (1928), 45 'T. L. R. 57 ; Asp. M. L. ©. 570, C. A.3 revsd. on other 

Re Transferred Civil Servants (Ireland) Com- grounds (1926), 130 1. T2015 17 Asp. M,C. 
pensation, [1920] A. C. 243. 171, 11. L. 

186388. Add. Annolations:—Mentd. The Clan z _ Ann ion ¢— td. Bradley v. New- 

Sutherland, [1918] P. 382; The Kenora, ica Pts “ip 19) ets are a 


95 L. J. P. 146. 


[1921] P. 90. 1674. Add. Annotations :—Mentd Tho Clan 
1640. Add. Annotation :—Refd, _Lontestroom Sutherland, (1918) P. $382; The Kenora, 
(Owners) v Sagaporack (Owners), Ifonte- [1921] P. 90. 


gees, ibaa an oo Castle (Owners) aa Annotation :—Refd. The Modica, [1926 } 


1642. Add. Annotation :—Refd. Hontcstroom a fa ce ’ 
(Owners) v. Sagaporack (Owners), Honte- 160%. Adica 11020) P72 Aa to (1) Refd. The 
stroom (Owners) v. Durham Castle (Owners) 4. Citati oe r ° “p D. 218” a “8 
(1926), 05 L. J. P. 153. Pee earner? ce ce — 


642a. — S : 
laren err Aiachics. of the OL ot poe Add. Annotation :—Refd. The Modiea, [1926 | 
In reviewing decisions of the AdmlIty. Ct. P. 72. 
depending on the credibility of witnesses.— | 1695. Cilation :-—For “ 27 T. L. R. 1” read ‘27 
S.S. HlonrEsTROUM v. 8.8. SAGAPORACK, S.S. T. L. R. 398.” 


PART IV. SECT. 2, SUB-SECT. 1. 

1612 i. Who can appeal—Collision— 
Both ceasels to blame.|— Held; where o 
judgment holds both vessels to bla ne 
for a collision, & where cach party 
actively claiming against the other ioe 
damages, it is open to each to appeal 
from: such judgment by a separate & 
distinct appeal. In such a ere cach 
must serve notice of appeal See b.—— I" unesses heard in court below.) 1660 Ub. ——- 
security to the other for coste of h —Where the Jocal judge in Admity. | amount of salvage reward is in the 
appeal. xc bNaba ATLANTIC aAnaee has seen & heard the witnesses & was | discrction of the ct., &, unless the sarc 
Co. EASTERN Co., (Ont. , aseisted by two utsessors, the Ex- | is excessive, an ‘appellate tribunal 
Adm. ), {1928] Ex. C, R. 60.—CAN eheuuce re au Canada, ae ane ce aurnt mot te Bar bis Pe SKN a 

of eppeal, sho not ere With the | v7 ° x { 

PART IV. SECT. 4, SUB-SECT. 1. | decision of the judge of first instance | 177; affo., [1923] Exch. C. ho 1: 
sa. In cstimating weighl of evidence— i as regards pure questions of fact, CAN. 


37 








— 


—— oe ~ , ~— 





ee — _— 





Witnesses not heard in evurt belnw.}-— ; uniess it is firmly of the opinion that 
Where ue trial Judge did not hear or 9 such decisfon {4 clearly eroneous.-— 
ree the witnesses, an appellate ct. is | FRASEX v S.N. AZiee (1920), 20 exch 
as competent to appreciate the facts | C R 3, AG) Rd, (1921), 
& estimate the credibility of the evi- | 20 Exch. GC. R.450, 63D f. It. 643.— 
dence an the ct. of first instance — | CAN. 

CANADIAN VICKERS Co., Lib. v. Tit 
aueaeres (1919), 19 Each, C. R. 
a : 48 LD. L. R. 461.—CAN. 


PART IV. SECT. 4, SUB-SECT. 3.-—A. 
-)}—The 








rrr as a nae eee ane 


Cases 1695—1796. HNGLISH AND EMPIRE 


Add. Citation :—on appeal, sub nom. HRo 
(OwNnERS) v. LORD HIGH ADMIRAL OF UNITED 
Kinapom (Comrs. FOR EXECUTING THE 
OFFICE OF), {1912} A. C. 300, H. L. 

Add. Annotation :-~Mentd. The Vectis, [1929] 
P. 204. 


1695a. —— ———- ——- —-—-.]—CANTON (OWNERS) 
v. Rursus (OWNERS), [1928] W. N, 214; 31 
Lloyd, L. R. 289, Hf. L. 

Annotation :—Expla. The Young Sid, {1929} P. 190. 

1698. Add. Annotation :—Consd. S.S. Oanton v. 
S.S. Rhesus, [1928] W. N. 214. 

1696a, ——- ——- ———- ———.]—On appeal from a 
judgment in a collision action in which the 
judge of the county ct. had found both vessels 
to blame in the proportions of two-thirds & | 


| 1708. 


Diaest SUPPLEMENT. 


one-third, the Div. Ct. reversed the judgment 
to the extent of holding the vessels to blame in 
equal degrees, & applts. were given the costs 
of theappeal. Resps. in the Div. Ot. appealed 
on the question of costs :-—Held: by B.S. C., 
1883, Ord. 66, r. 1, the question of costs is 
left in the unfettered discretion of the ct. 
or judge, & unless the judge can be shown 
to have taken into consideration matters 
which are immaterial to the issue his decision 
is unappealable.—-THE Youna Sip, [1929] 
P. 190; 98 L. J. P. 97: 141 L. T. 234; 
45 T. L. R. 389; 18 Asp. M. L. C. 22, 0. A. 


Add. Annotation :—Apld. The Young Sid 
(1928), 45 T. L. R. 138. Refd. The Young 
Sid, [1929] P. 190. 





Part V.—dJurisdiction and Practice of other Courts having 
Admiralty Jurisdiction. 


1710. Add. Catation :—14 Asp. M. L. 0. 21. 

1717. Add. Citations :—~sub nom. He PERFECT v- 
Poynrsn, R. v. Essex CouUNTY CouRT JUDGE, 
58 L. J. Q. B. 428; sub nom. R.v. Appy, 32 
W. R. 754. 

1719. Add. Annotation : —Mentd. Leo 
(London) v. Les Affreteurs 
Anon., {[1918] 2 K. B. 498. 

1722. Add. Annotation :—Apld. The Norfolk Coast 
(1922), 158 L. T. Jo. 450. 

1728a. ——.]—A collision took place in the 
Thames between the dumb barge H. & the 
steamer C. Proceedings were commenced by 
the owners of H. in the High Ct., but the 
action was subsequently settled, the owners 
of the H. accepting £48 10s. in satisfaction 
of their claim. Defts. objected to payment 
of pltfs.’ costs on the Lligh Ct. scale, on the 
ground that the matter was within the 
Admity. jurisdiction of the county ct., where 
the action should have been conimenced :— 
Held: pitfs. were warranted in commencin 
proccedings in the High Ct. & were entitle 
to have their costs taxed on the High Ct. 
scalo.—Tiim Norrotk Coast (1922), 153 
L. T. Jo. 450. 

1720. Add. Annotation :—Mentd. Mancomunidad 

el Vapor Frumiz v. Royal Exchange 
Assce., [1927] 1 K. B. 567. 

1782. Add. Annotation :—Apld. The Norfolk 
Coast (1922), 168 L. T. Jo. 460. 

1740. Add. Annotation :—Mentd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 

1745. Add. Annotation :—Mentd. Hontestroom 
(Owners) v. Sagaporack (Owners), Honte- 
stroom (Owners) v. Durham Castle (Owners) 
(1926), 95 L. J. P. 153. 


1750. Add. Annotation :—Refd. The British Trade, 
(1924] P. 104. 


PART V. SECT. 5. 


ld Walford 
teunis Soc. 





a li, ——- ——. 


1751. Add. Annotation ;—Ase to (2) Refd. The 
Ambatielos, The Cephalonia, [1928] P. 68. 


1752. Add. Annotation :—Refd. The Ambatielos, 
The Cephalonia, [1923] P. 68. 


1766. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australia (1926), 
95 L. J. P. 145. 


1769. Add. Annotation :—Gienerally, Mentd. The 
Ambatielos, The Oephalonia, (1928] P. 68. 


1798. Add. Annotation :—Mentd. The Tervacte, 
[1922] P. 259. 


1794. Add. Citation :—13 Moo. P. C. C. 1382; 15 
KB. R. 50. 


Add. Annotation:—Refd. The Yuri Maru, 
The Woron [1927] A. C. 9086. 


1794a. -—— That of High Court before 1890.]— 
(1) The effect of Colonial Cts. of Admlty. Act, 
1890 (c. 27), s. 2 (2), is to limit the jurisdiction 
of colonial cts. of admity. established under 
the Act to the admlty. jurisdiction of the 
High Ct. of England as it existed at the 
passing of the Act; the extension of the 
admity. jurisdiction of the High Ct. by Jud. 
(Consolidation) Act, 1925 (c. 49). s, 22, does 
not apply to colonial cts. of admity. 

(2) The Exch. Ct. of Canada has not, under 
sect. 22 (1) (xii) of the above Act of 1925, 
jurisdiction in rem to try an action for 
damagos for breach of o charterparty.—THE 
YuRI Marv, THE WORON, [1927] A. C. 906; 
48 T. L. R 698; sub nom. SNIA VISCOSA 
Societa, Etc. v. S.S. Yurr Maru, CANADIAN 
AMERICAN SHIPPING Co. v. S.S. WoRAN, 96 
L. J. P. C. 187; 187 L. T. 747; 71 Sol. Jo. 
649; 17 Asp. M. L. C. $22, P. C. 


1795. Add. Annotation :-—Refd. The Yuri Maru, 
The Woron, {1927] A. C. 906. 


1796. Add. Annotation :—Generally, Mentd. The 
British Trade, [1924] P. 104. 


STeaMsHIP [1930] 8. C. 660.—SCOT. 


. ©o. &  CoMPaNIa TRANSMEDITER- 
veielte. pot aa a ert eee, Cts  -RaNEa, [1980] 8. O, 660.—SCOT. Be ee a ae 
sustained.—La Soctrs pu Gas DE necessaries can be enforced in a colonial 
Paris v. La SociukttTt ANONYME DE ‘ourts admiral ot. by a suit, in rem. 


NAVIGATION “ LES ARMATEURS F’RAN- 
gaits,” [1926] S. O. (H. L.) 13.—SCOT. 


20, Jurisdiction of Sheriff C 
. 6i 
v 


ourt— 

rear Cc Scotland) dct, 1907 
{S, Sonar . oj-emear si 

.v. ANIA ITERRANEA, 


—TEE 
wa ve. Brep & Oo. (1923), 
I. L. R. 1 Ran. 78.— IND. 
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1799a. ——.]—-THE Vrouw Dorornea (1754), 
cited 2 Ch. Rob. at p. 246; 165 E. R. at p. of charte 
304. Woron, 
PART V. SECT. 7, SUB-SECT. 2. ap piped Ne os daterloon ory decres 
0 (p. 253) i. -}~Although obtained from either tile loonl $1 = 
ge in 
the Hixch, Ct. of Canada on ita cpg de admity. or from the Judge of the 


maritime law of England in like manner 
as if the cause of action were boing tried 

disposed of in the English Ct. of 
Admity.—ROBILLARD v. THE ST. 
Rocu & OHARLAND (1921), 62 D. L. R. 
145; 21 Exch. C. R. 132.—OAN. 

o (p. 253) il. ———- ——- Necessarte 
Ship not “ under arrest.’’}—Where a shi 
ia not under arrest & its owner is domi- 
cited in Canada, the Exch. Ct. of Canada 
has no jurisdiction over an action for 
spans or necessaries supplied to the 
ship.—STaok v. THE BarRGE LEOPOLD 
(1919), 18 Exch. C. R. 325.—CAN. 


c (p. 258) iil. —— Claim for 
damages for death of husband—Hffect 
of Maritime Conventions Act, 1914.]— 

1tf.’6 husband was killed in a collision 
betweon the C. & a boat in which he, 
with another man, was engaged in 
fishing. Pitf. took action in rem in 
the Exchequer Ct. in Admiralty to 
recover damages :—Held: the Ex- 
echequer Ct. had no jurisdiction to hear 
& determine the present action, & the 
Maritime Conventions Act, 1914, did 
not so enlarge the jurisdiction of the 
Exchequer Ct. in Admiralty, as 
Peril under the Admiralty Court 
Act, 1861, as to give jurisdiction in 
actions like the present.-—THE CAaTALA 
v. DAGSLAND (B. C.), [1928] 3 D. L. BR. 
334; [1928] Exoh. G. R. 83.—OAN. 





— 


{(p. 253) i : 
Subjeot to the excoptions mentioned in 
Canada Shipplag Act, 1906 (c. 113), a. 
191, in an action for seaman’s wages 
earned on a ship registered in Canada, 
where the amount of recovery is less, 
although the amount sued on is more 
than $200, the Exch. Ct. in Admlty. is 
without jurisdiction.—Kovuamn v. S.S. 
Maprieoourr (1921), 21 Exch. C. QR. 
228.—CAN. 

ad. Stevedvores’ claima.)— 
Pltfs., stevedores, entered into a 
contract to loud a vessel on its arrival 
at Montreal. The captain of the ship 
refused to allow them to load the 
vesse], & thereupon the ship was 
arrested on 4 claim for damages arising 
out of breach of the contract :—Held : 
(1) the admlty. jurisdiction of the ct, 
was no greater than the admity. 
jurisdiction of the High Ct. of Eng- 
land; (2) upon the facts the ct. had 
no jurisdiction to entertain the action. 
—WOLFE v. 8.9. CLEARPOOL (1920), 
20 Exch. C. R. 143.—CAN. 


90, —— —-~- ——. J-—-The Exch. Ct. of 
Canada bas jurisdiction over atevedores 
claims.—J. P. Ferns v. THe INGELBY, 
{1923] Exch. C. R. 208.—CAN. 


ae meme Maritime lien-—Created by 
foreign law.}-—-See Nos. 348 i-tli, ante. 


ef, —— Appellate jurisdiction— 
Necessity for leave to appeal—ZInter- 
ory judgment.}—The Exch. Ct., 
sitting in appeal, cannot entertain an 


RE RE ese | Seem 
e 











Exoh. Ct-—-JOHNSON & ACKAY ¥. 
8.S. OfaRLes 8. Nurr (No, 1) (1918), 
17 Exch. Cc. R, 155.—CAN. 


sg. S. P. Re 251 Bans or SItver & 
SEA INSURANCE Co. v. CANADIAN 
BALVAGE Assocn. (1915), 15 Exch. 
Cc. R. 3867.—CAN. 


sk. 

(1) Where by statute an appeal is 
given to the Exch. Ct. of Canada from 
an interlocutory judgment or order, 
upon permission so to appeal having 
been previously obtained, & whon no 
such permission has been obtained, the 
ot. has no jurisdiction to hear the 
appeal. 


(2) The judgment of a loca) judge 
of admlty. confirming a taxation by 
the district rogistrar of the marsbal‘s 
bill for services, etc., relating to the 
care of the ehip whilst in his oustody 
ia an interlocutory judgment.—Mc- 
CULLOUGH v. THE SAMUEL MARSHALL, 
EvIASsOPH vw. STeru Co. oF Can. 
(QUE.) (1922), 68 D. L. R. 729; 21 

xch. C. R. 361.—OCAN. 

sl. Appeal as to coats.) 
—Sembie: appeals involving merely o 
question of costs should not be onter- 
tained, more particularly when the 
appeal is from the docision of the trial 
judge confirming the findings of the 
taxing master, or when the matter is 
only one of quantum involving the 
oxcroise of his discretion.—McCuL- 
LOUGH v. TH SAWUEL MARSHALL, 
ELIaAsOPR v. STEEL Co. oF CAN. 
(0%) (1922), 68 D. L. KR. 729; 221 

txch. CG. nr. 3561.—CAN. 


sm. No Jurisdiction to 
hear appeal from Commisstoner’s Court 
under Canada peg tte B Act.J—-R. v. 
Perreaur® (1922), 66 D. L. R. 671; 
21 Exch. Cc, it. 355.—--CAN. 


Transfer of action from one 
admiralty district to uanother.}-—See 
cases ti, wi, pust. 

sn. Exercise of jurisdiction--Ap- 
Pouas jurtediction—Questions uf fact. }-~ 

here the local pudee in admity. has 
seen & hoard the witnoxses & waa 
assisted by two assessors, the Exch. 
Ot. of Canada, sitting «3 a ct. of appeal, 
should not interfere with the decision 
of the judge of first instance os regarda 
pure questions of fact, unicas it in 
firmly of opinion that such decision is 
erroneous.-—-FRASER v, 8.8.) AZITC 
(1920), 20 Exch. C. R. 39; 56D. L. R. 
440; (1921), 20 Kxch. C. R. 450; 
63 D. L. R. 543.—CAN. 


sp. Dismissal of ap- 
peal for want of prosecution. }—-There is 
no distinction in principle to be drawn 
between tho inherent authority of the 
et. to order the dismissal of a case on 
appeal for want of frig nents & 
the dismissal of one at first instance.— 
McCuLLouayu v. Toe SAMUEL MAR- 
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o. 1794a, ante. 


1811a. ——— Action in rem for damages for breach 


ty.|—Tuz Yurt Maru, Tue 


SHALL, Exnrasorpn v. STEEL Co. 
Can. (QuB.) (1922), 70 D. L. 
21 Exch. CG. R, 426.—CAN, 


at. —— —— Application for 
retention of bail bond in court or for 
re-arrest of ship.}—Application dis- 
miased.—EMrire# STEVEDORING Co., 
LtTp. v. Tue Empress or Japan, [1927] 
2D. L. lt. 985; 38 Ti. 0. R. 488.—CAN., 


ti, ——~- -——— Tranafer of action— 
Convenience.}—(1) 1t is in the disore- 
tion of the ct. to order the removal of 
@ suit from ono district to another 
upon cause shown. 

(2) Tho determining factor in grant- 
{ng such an order is that of general 
convenience to the partics.—JOHNSON 
v. Toe Cakes 8. Nerr (1918), 21 
Exoh. C. R. 171.—OAN., 


wi. -}+—On theground 
of comity, the Exch. Ot. will not 
entortain an application for tho transfer 
of a cause from one adimity. district to 
another without the application having 
first been made before the local judge. 
—JOHNSON & MACKAY v. S.S. CHARLES 
S. Narr (No. 2) (1918), 17 Exoh, ©. it. 
158.—CAN. 

sv. Nova Scotia-- Supreme Court of -- 
Collision in harbour in promnce.| 
SmMItu vo. MrcamMrois (N. 35.), (1020) 2 

e ry R. 025.—-CAN. 


PART V. SECT. 7, SUB-SECT. 38. 

sw. High Court.)—~The High Ct. ts 
@ colonial ct. of Admity. & has jurts- 
diction in an action by consigueos 
axuinst a ship, the owner of which ia 
not domiciled in Australia, for delivery 
in @ damaged condition of gouds for 
which the consignees hold a bill of 
Inding fasued by the inaster of the 
ship.—SHARP (JOHN) & SONH, LTD, v. 
Tae KATHURRINE MACKALL (193 1), 3h 
C. I KK, 420.—AU8S. 


oF 
R. 16; 











PART V. SECT. 7, SUB-SECT. 5. 


ri. —— Tort of master within 
jurrsdiction.}—If w tort is committod 
within the Jurisdiction of the ct. by 
the master of w ship, being a pere- 
grinus, againat a meorm ber of his crow, 
also a peregrinus, the ct. hase juris- 
diction to arrost the tort feasor or his 
goods, & to try an action based upon 
the tort; but the commisston of such 
a& tort is not a gronud for attaching the 
ship to found jurisdiction unless the 
master has an interest in the ship.— 
NoOvAN v. 8.8. RusHitL HAVERSIDE, 
{i921} Cc. RP, dD. 136.—S5. AF. 


sz. Action tnrem—Necessarltes-— 
What law applicabi:.}~In a olaim 
in rem against the proceeds of a venacl 
for a sum of money alleged to have 
been expended for repairs & neces- 
saries in priority to prior mtgees. 
of the vessel the law to be applied 
in English admity. law & not Roman- 
Dutch Law.—Crooks & Co. v. AUKI- 
CULTURAL CO-OPERATIVE UNION, Liv., 
pile) 2Pe D.423; 42N.L. it. 216 — 
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v. De Courville (1920), 36 T. L. RK. 790. 
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Add. Annotations :—Mentd. Folkes v. King, 
[1923] 1 K. B. 282; Lowther v. Harris, 


8. Add. Annotations :—Mentd. Keen v. Mear, [1927] 1 K. B. 393. 
[1920] 2 Oh. 574; Jones (Holloway) v.| 19. Add. Annotations :—As to (2) Refd. ra v. 
Woodhouse, [1923] 2 K. B. 1] Prager v. De Ke i hae Royal Hotel, [1920] A. O. 508. 
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7. Add. Annotations: -—Mentd. London Joint | 93, 4 ion :— . Willi _P No. 
Stock Bank v. Macmillan & Arthur, [1918] PEERAGE ran Macaca 
A. © 7773 Joachimson v. Swiss Bank : : a 
Corpn., [1921] 3 K B. 110. 28. aoe Paar aa a tle Pee 6 
8. Add. Annotations :—Mentd. Re Richardson, Wrie “te : NCCT K. B. 857 entdseiD a 
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v. Davies, [1920] A. O 686; Dominion Coal | 29. Add. Annotations :—Consd. Simeons _ v. 
Co. v. Maskinonge 8.8. Co., [1922] 2 K. B. Durand’s Trustee, [1928] 2 K. B. 66. Refd. 
182. hs Kaufman Soe ene a p. aoe 
14. Add. Amnnotalion:—Mentd. Boynton v. rusteo, [1923] 2 Ch. 89. _ Mentd. Lamb v. 
Richardson (1924), 69 Sol. Jo. 107. Pie cna 1K. gee Seat 
; eo : . ae oF . e nnotations :-—Nientda. oDInpson Vv. 
a Raed, ons ee eee Marsh, [1921] 2 K. B. 640; Bradford v. 
: Price (1923), 92 L.. J. K. B. 871. 
16. Add. Annotations :—Consd. Wislech R. D C. : 
v. Ward (1927), 91 J P.200 Refa. Brightman 34, Add, Annotation :—Mentd. Templeton v. 
v. Tate, [1919] 1 K. B. 463; Boynton v. Parkin (1929), 140 L. T. 519. 
Richardson (1924), 69 Sol. Jo. 107; Wisbech | 35. Add. Annotation :—Mentd. Akt. Dampshibs 
Rh, U. v. Ward, [1928] 2 kK. 3.1. Stcinstad v. Pearson (10927), 137 TL. T. 633. 
Part Il— Competency of Parties—Acts which can be 
done by an Agent. 
87. Add. Annotation :--Refd. Dodd v. Amalga- | 69. For “Dramatic Copyright Act, 1888,’’ read 
muted Marine Workers’ Union, [1924] 1 Ch. ‘* Dramatic Copyright Act, 1833.” 
ou 87. Add. Annotation :—Mentd. Bank 
40. Add. Annotation ‘—Refd. Dodd +. oamnlga- of Montreal (1018) ers Ty tgoeaal saa 
nae Marine Workers’ Union, [1924] 1 Ch. 88. ddd. Annotation :—Refd. Banbury v. Bank 
; : 
58. Add. Annotation :—Mentd. L. & N. E. Ry. ». of Montreal, [1918] A. C. 626. 
Kasington Union Assmt. Com. & Easington- | 90. Add. Annotations :—Refd. R. v. North Wor- 
with-Thorpe Parish Council (1925), 95 L. J. cestershire Assmt. Com., Ev p. Hadley, (1929] 
K. B. 255. 2 K. B. 397. Mentd. Veasey v. Beardsley 
68. Add. Annotations :—Gencrally, Refd. Re Bilis, (1924), 23 1. G. R. 1185 R. v. West. Norfolk 


[1925] 1 Ch. 564; Huddersfield Fine Wor- 
steds v. Todd (1925), 42 T. L. BR. 52. Mentd. 


Re Lee, Ez p. Grunwaldt (1919),89 L. J. K. B. | 91. 


364 5 Re Bankruptcy Notice, 0 924)]2 Ch. 76. 





Assessment Committee, Ez p. Ward (1930), 
94 J.P. 201. 


Add. Annotations :—Folld. Civilian War Claim- 
ants Assocn. v. KR. (1980), 47 T. 1. R. nee: 





PART I. 
-}~—The relation of 
principal & agent only ariscs when the 
person called the agent hus authorit af 
expressed or implied to act on behalf 
of the other see the principal, & 
consents so to act.—-SMITLE v. SLAaT 
TARD (1919), 21 W. A. L. R. 19. _AUS. 
21, ——.)—Held: in the circum. 
stancen despite the designation of deft. 
as agent by pitf., the real relationship 
between the parties was that of pur- 
chaser &  seller.—BRIDGEFORD rt. 
81. For ‘' AUS.’ read ** 8. AF.”’ 
sa. Agent distinguished from—Joint 
adventurer.}—~The distinction between 


i. —— 





the ec tha of a joint adventurer & 
an ordinary ave ent buying for his 
rincinpal with the understanding that 
e 3s to be remunerated for his ser- 
vices, pointed out.—-SuTron v. FORST 
(1924), 55 O. L. R. 281.—CAN. 


ai. .—Where a consignoe 
of goods for sale is authorised to sell 
them at a certain minimum price & 
told that oeterce amount he ob 
above that prico will be his commission, 
the relationship between consignor ag 
consignee is that . Principal & soon 
—REX onecrs® Hiecs & KEE 
(1925) 3D. L. R. 565 : (193513 2W. w. 
323 19 Sask. L. I —CAN. 


ie iv. —— oe ee ve. Van 
40 








aster (alte,) (1914, 28 W. L. R. 876, 
—CA 


ee For “* AUS.’’ read ‘8S. AF ’’ 


.}—Defta. gave to 
pitt ve a S viritten order to ship goods from 
ngland on account of defts., & pltf. 
ordered goods from a manufacturer 
jn England to be shipped in per- 
formance of this ordor :—Held: tho 
reiationehip between the parties war 
hee of patna! & agent, not ot 
endor aser.-—- BULTRRA 
ROOPR, [192 IN. 7 L. R 549. <N.Z, 
27 xiii. ER cay vw. eee 
MANIAN Co-o = ASSOON 
Lrp. (1919). 18 Tos, iL a 67 —AUS,. 








Refd. Wigg v. A.-G. of the Irish Free State 
(1927), 96 L. J. P. O. 88 Mentd. Cayzer, 
Irvine v. Board of Trade (1925), 95 L. J. K. B. 
184; Re Mason, (1929] 1 Ch. 1. 


-}—-A co., whose members were British 
civilians who had suffered loss or damage by 
warlike operations during the War, presented 
a petition of right claiming on their behalf 
payment of compensation out of the money 
paid or payable as reparations by Germany 


91a. 





Part I11_—Classes 


105. Add. Annotation :—Mentd. Collins v. Hopkins, 
{1923} 2 K. B. 617. 


127a. -]—Pltfs. bought from the first defts. 
a quantity of seed under a written contract, 
which stated that the first defts., through 
the agency of the second defts., acting as del 
credere agents, sold the seed to pltfs. The 
second defts. were paid a commission by the 
first defts., & received nothing from pltfs. 
The first defts. were unable to deliver the 





Vol. L—Agency. Cases 91—164a. 


under the Treaty of Versailles. The sup- 
pliants contended that the Crown was the 
agent or trustee of the claimants :—Z/eld : 
on demurrer, the Crown could not be agent 
or trustee for individual subjects in any 
matter connected with the treaty-making 
Power, & the petition of right disclosed no 
claim in law against the Crown, & therefore 
the demurrer must be allowed.—CIVILIAN 
War Crarmants Assocn., Lrp., v. R. (1030), 
47 T. L. R. 102, 0. A. 


of Agents. 


goods. In an action for damages :--Held: 
as the second defts. were not in fact the 
agents of plitfs. but only of the first defts.. & 
as the mere description of the second defts. 
as del credere agents, without any further 
words making them del credere agents of 
either party in particular, did not mako 
them agents of pltfs., the action failed 
as against the second defts.— NOUVELLES 
TIvi.enigs ANVERSOISES S. A. ». MANN 
(H. C.) & Co. (1924), 40 T. L. R. 801. 


Part IV.—-Formation and Evidence of the Contract of 


Agency. 


143. Add. Annotation :~-Generally, Mentd. Ariadne 157. 


S.S. Co. v. McKelvie, [1922] 1 K. B. 518. 

145. Add. Annotations: Mentd. Robert A. Munro 
& Co. v. Meyer, [1930] 2 K. B. 312; Lever 
Bros. v. Bell (1930), 47 T. L. R. 47. 

156. Add. Annotation :--Refd. Thirkell v. (ambi, 
(1919] 2 K. BK. 590. 





149 iv. e — 
PART Ill. 2 
‘ mission Act, RSA, 
sb. Mercantile agent—Automobile — ¢. ¢. |The foct that ‘a written {nstru- 


dealer. J—Hare & Cuaan, LTp. v. 


164a. Counsel -- Signing pleadings.) —- B., 


Real Eetate Com- 
1922 (ec. 


ment evidencing un agreement for tho 


Add. Annotations :-—Apld. Grindell v. Bass, 
[1920] 2 Ch. 487. Refd. Thirkell v. Camb, 
[1919}2 K. B. 590. Mentd. North v. Loomes, 
{1919} 1 Uh. 378. 


the 
owner of freehold premises, agreed to sell 
them to K., but there was no memorandum 


action {in question, is sufflelent to 
comply with the Act. It ts sufficient 
if the writing mantffosts a prosent in* 
tention of engaging or appolnting tho 


139), 


COMMERCIAL FINancr Corpwy., LTD. 
(1925), 62 O. L. Kk. 601.—CAN. 

1081. Broker.}—A broker ty an agent 
of a mpeciat kind. A broker who 
approaches a buyer or scller acts In the 
first instance as agent of tho person 
who employs him, but directly tho 
other party 18 aware of tho fact that 
he is a broker, he becomes the agent 
of both parties, not with a plenary 
power to bind both parties as he 
chooses, but to conimunicate between 
them until they are ad wWem.—Jacons 
LEvVITATZ & BRAUNF v. KROONSTAD 
ett are Mirus, [1921] O. P. D. 38.— 


PART IV. SECT. 2, SUB-SECT. 1. 


149 iii. Statute of Alberta, 
1906 (c. 27).J—It is merely the terms 
of the agency agreeincnt, whether they 
may be meagre or detailed, that must 
be in writing under the above Act. 
The price & the other terms of the pro- 
posed sale may or may not be men- 
toned. If they are, the circum- 
stances, an ersential part of the 
agency agreement they ought to be in 
writing. But it is a question of 
interpretation, even since the statute, 
whether the terins mentioned as those 
of the proposed saje are intended merely 
: - on which the agent may 
negotiate or are intended to bind the 
agent strictly to a sale on the named 
terme before he can claim his com- 
mission.—Kix@ vo. SCHON, [1918] 3 
WwW. Ww. R. 892 > 44 D. L. R, 111.—CAN. 








sulo of land does not contain all tho 
terms of the agreemout does not pre- 
vent it being sufficient to antisfy the 
proviso to the abovo sect., If it ia one 
which the ct. will order to be rectified 
to include tho terms agreed on but 
omitted by mutual inistake, & which 
when ao rectified will be enforceable by 
the parties thereto subject to such 
legal or equitable defencos available 
to either of them as the agent who 
effected the agrecment cannot be held 
accountable for.——HANTON v. STED- 
MAN, [1925] 1 W. W. R. 642.—CAN. 


149 v. ——~ Autionerra & Com- 
missuinm =Agents’ Act, 1922, 8. 23-——- 
Suffimencry of agency contract. }--So long 
as the relationsbip of principal) & agent 
{n respect of the transaction is evi- 
denced in writing, the mischief aimed 
at by the above sect. bas been dul 
met & the requirements of the sect. 
~--...—, & tho other terms of the 
agency contract mnmay be offectively 
made & effectively varied verbally.— 
CANNIF¥FE v. Howre, (1925] 8. KR. Q. 
121; 19Q. J. P. 67.—AUS. 


149 vi. }—So long as 
the relation of privet pe! & agent in 
respect of the transaction in question 
has been evidenced {n writing, the 
requirements of the above sect. have 
been complied with, & a f document 
signed by pltf. at any time before 
action brought, which evidences the 
esfontial fact, tho existence of the 
relationship in respect of the trans- 


4] 








agont in respoct of a transaction by 
any suitable words, whether contained 
fin one document algnued by deft , or in 
several documents, suiieiently inter- 
connected by infernal reforence, olther 
direct. or Inferential, one or moro of 
which are signed by dcft., manifesting 
such intention on his part. —HKIPPLI 
t, Synvwrr, (1025) 8. HR. Q, 1289; 10 
Q. J. P. 47.—-AUS. 


149 vil. ——— ————- -———. ]-—Noaon v. 
ges tale 8S BR. Q.24; 20Q.J.P. 
113.—AUS. 


Nocosalty for contract to pay com- 
mission for services in reference to the 
aalo of land to be in writing, see Nou. 
1664 xiva~-1664 xivi, puat, 


{. Land dAgenta Act, W112 
When appheable.}—Doft. intimated to 
pitt. that he had been Instructed to 
sell & property by private sale Pits., 
an accountant, told deft. that he could 
introduce a probable purchusor, & 
would do so If deft. would pay pltf. 
half the commission payable by the 
owner of the propeity to deft, in the 
event of a sale being effected. Deft. 
agreed, & on the same day pitt. intro- 
duced BL. to deft. with whom a aale 
was arranged. Pitf. in his evidence 
stated that he was not a lund agent, & 
for the preceding five years had had 
no transactions for the sale of land 
except tho one in question :—~J/eld 
the arrangement between the part: 
was not one of a series nor the com 
mencement of a series of transuction , 





Cases 164a—188a. 


in writing to satisfy Stat. Frauds. B. then 
agreed to sell the premises to G., & a valid 
contract was executed, which B. did not 
perform. G. brought an action for specific 
performance against B., who by her defence 
signed by counsel] pleaded the contract with 
E. in terms that made the pleading a valid 
memorandum within the statute. G. added 
E. as a deft. to the action; & E 
counterclaim, claimed specific performance 
of his agreement :—Held: counsel was the 
duly authorised agent of B. to sign the 
pleading & to plead the contract with E., & 
although the signing of a memorandum within 
Stat. Frauds was not in the minds of either 
counsel or client, the pleading, as signed by 
counsel before E. was a party to the action, 
was a valid memorandum to aatisfy the 
statute, & E. was entitled to judgment on 
his counterclaim, & G.’s action against B. 
must be dismissed.—QRINDELL v. Bass, 
1920] 2 Ch. 487; 89 L. J. Ch. 591; 124 
.T. 211; 36 T. L. R. 867. 

Annotation ; — Consd. Farr, Smith v. Messers (1927), 44 


165. Add. Annotations :—Consd. Keen v. Mear, 
{1920} 2 Uh. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. T. 116. 

166. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 045. 


171. Add. Annotation :—Mentd. Clayton-Greene 

v. De Courville (1920), 36 T. L. TR. 790. 
76a. — --.- CHANDLER & Co. vv. WINCHESTER 

(1080), 71 Sol. Jo. 353. 

182. Add. Annotations :—Aas to (1) Refd. Falcon 
v. Famous Players Film Co. (1925), 42 T. L. R. 
91. Generaily, Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 

188. Add. Annotation :—Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [10380] 2 K. LB. 
292. 


but a solitary transaction, & pitf, was BANK OF CANADA, 
H n.L. R. 6 


not a land agent within the above 52; 49 
Act.—Cookgr v. WALLACH (1914), 33 46. 
N. Z. L. R. 1054.—N.Z. 


———, }+—Land Agents 





176 v. 





carrying on land ney as a business 
& does not extend. to casual agenoy 


$6Ga; as 


» by a, 


1920) 1 W. W. RR. 
8; 30 Man. L. KR. 


AN. 
176 iv. For “ AUS.’’ read ‘8. AF.”’ 


g it. —— aim to goods inci- 
Aot, 1912, a. 13, applica only to persona pal— In Sasaeson (or oh ird eta 


fa person other than the owner makes 


ENGLISH AND Empire Dicrest SUPPLEMENT. 





-J—N. & B. were the holders 
by novation of a licence from pltf. co., to use 
& exercise certain inventions relating to 
wireless apparatus which were the subject of 
letters patent owned or controlled by piltf., 
co., subject to the payment of certain 
royalties by N. & B. to plitf. co. N. & B. got 
into difficulties, & were unable to meet their 
obligations as they became due owing tw 
overtrading. but they claimed to be still 
solvent. At a meeting of the trade creditors 
it was agreed that a committee of inspection 
should be appointed & that N. & B. should 
execute a deed of inspectorship. The decd, 
which was executed on May 6, 1928, was in 
the usual form, & in all material particulars 
the same as that considered by the ct. in 
Easterbrook v. Barker, No. 188. By the 
deed N. & B., the debtors, in consideration 
of a release of their indebtedness to the 
assenting creditors, assigned their real & 
personal estates to C. as inspectur upon trust 
to allow N. & B. “ henceforth to manage & 
carry on their said business ”’ subject to the 
covenants & conditions of the deed. N. & B. 
undertook to carry on the business or wind 
it up as the inspector & committee should 
think best. Jn a circular which was sent out 
by C., the inspector, on Sept. 10, 1928, 
announcing that the deed of inspectorship 
had been executed, it was stated that ‘ all 
orders for goods required for the purpose of 
carrying on the business will be issued on my 
ofticial order forms in the usual way & will 
be paid for by me.” The insvector & the 
committee of inspection left the conduct of 
the business subsequent to the execution of 
the deed of inspectorship to N. & B.  Pitfs. 
brought an action by which they claimed 
royalties upon wireless sets constructed & 
bold by N. & 13. since Sept. 6, 1928. ‘The 
action was brought against N. & B. & also 


open to B. to show by parol evidence 
that A. did so as his agent «& to ash for 
& declaration of that agency.— 
VASELENAK », VASELENAK, [1921] 1 
W. W. R. 889; 57 DL. R. 387; 16 
Alta. L. it. 256.—CAN, 


177 vi. —---.}—A husband obtained 


outside the scope of the agent’s 
business.-—-CLIFTON v. JOHNSTONE, 
(1921) N. Z. L. RR. 35.—N.Z. 

rH Effect of.}-~The effect 
of Land Agents Act, 1912, s. 13, ia not 
to make the contract of acy illegal 
by reason of the want of written autho- 
rity, but merely to prevont tho agent 
from recovering his commission by 
action.-~GLasGcow v. Hoop, [1920] 
N. Z. L. R. 586.—N.Z,. 








giv. ~-— -- — Form of appoint- 
muent.J—~—An appointmont of a Jand 
agent under s. 13 of the above Act 
must be signed by the principal him- 
selr & ia not sufficient if signed by an 
agent on his bebalf.—BUCHANAN v, 
SamSON, [1922] N. Z. lL. R. 558.— 


g Vv. —— Land Agenis Act, 1921— 
Form of niment—Need not be in 
writing. Fe LIVER &. DICKINSON, (1927) 
N. z. ry R. 411.—N.Z. 

Necessity for contract to pay com- 
mission for services in reference to the 
sale of land to be in writing, ece Nos. 
1664 xiva-1664 xiv], poof. 


PART IV. SECT. 3, SUB-SECT. 1. 


171 iv. .}—The onus of estab- 
Hshing the authority of an t 
upon the person who seeks to bind the 
principal.—-STEVENS 0. MEROHANTS 





a demand for return of goods in pos- 
session of a third party, he should 
present oredentials or some written 
authority to show that he is act as 
agent of the ownor.—CRAIG v. Ce 
el [1922] 2 W. W. RR. 1276.— 


176 vi, ———.}+-PLUMB o. W. O. 
MacDonartp REGISTERED, LATIMER v. 
Foster Tosacoo Co., Lrp. (1924), 27 
QO. WwW. N. 36 — CAN. 


«e 





176 wil. 4 PRR fae actual au- 
thority of an alleged agent has been 
negatived, a pitf. seeking to hold the 
alleged principal Hable on the basis of 
ostensible authority eather must show 
a holding out by the principal of the 
alleged agent as such or must give proof 
of some custom on which ostensible 
predicated.— ROBIN 
? $5. Co. 0. CANADIAN STEVE- 
PORING Co., SHAS SHIPPING Co. oe. CaNna- 
DIAN STevEpoRING Co., [1928] 3 
Nn. KR. 856; [1928] S&S. C. R. 423.— 


CAN. 

p -}~-Poasseasion solely 
cannot be evidence of both agency 
authority, & the fact that one man is 
with another does not necessarily 
make one the agent for the other.— 
TURNER 0. ap ae E. I.) (1908), 
4E. L. R. 335.—CAN. 

177 v. ——-.}--If A. has entered 
into a contract to purchase land it is 


42 


La ee 


from his wife authority to act on her 
behalf :—Heli: it was competent to 
prove the authority by parol evidence. 
—-WALKER ct. HENDRY, (1925] 8S. C. 
855.—SOOT. 

177: «vii, ——.}—Where a contract 
{3 entered into by a person ip his own 
name, but as agent of another, if in 
the contract itself thore is no special 
description or assertion of property the 

ney may be proved by parol.— 

USSON v. HEAD, [1926] 1 D. L. BR. 
905; 58 O. L. R. 210,—CAN. 

qi. ——~.J—ANDERSON t. CAMERON 
(1857), 6 Gr. 285.—CAN. 

aii, ——.}—WHITTAKER v. TAYLOR 
(Alte.) ein} 19 W. L. R. 662; 1 

. . e 259.—~CAN. 

qiii. ——, }+-CROWN LUMRER Co. v. 
SaULSBERRY ( Alta.) (1913), 33 W. L. R. 
877; 11D. L. B17; 4 W. W. RR. 168. 
—CAN. 


PART IV. SECT. 3, SUB-SECT. 2. 


ac. Person entering intu contract ** acl+ 
tng on behalf o er.”’}-—To say that 
a man ente into a contract ‘‘ acting 
on behalf of another "’ is to allege in the 
absence of any qualifying statement, 
that he en into it as the agent of 
that other.—LinD v. SPICER BROTHERS 
a aaa Lrp., (1917] App. D 147.— 


against the inspector & the members of the 
committee of inspection personally :—J/eld : 
N. & B. did not become the agents of the 
inspector or of the committee to carry on 
the business, but the business remained the 
business of N. & B., & therefore pltfs.’ claim 
for royalties against the inspector & com- 
mittee of inspection failed.—Manr¢ onr’s 
WIRELESS TELEGRAPH Co., Lp. v. NEWMAN, 
eT big B. 292; 99 L. J. KB. 687; 143 
L. ° e 


Ada. Citation :-—21 J.P 4. 


Add. Annotations :—<As to (1) Consd. Kemp v. 
Elisha, [1918] 1 K. B. 228. As to (2) Refd. 
Bygraves v. Dicker, [1923] 2 K. B. 585. 

Add. Annotation pear nerona: peeentd Cohen 
v. Rothfield, [1919] 1 K. B 

Add. Annotations :—As to ae ae Perform- 
ing Right Soc. . Ciryl Theatrical Syndicate, 
[1924] 1 K. B. efd. Performing Hight 
Soc. v. Mitchell Ps Booker, {1924] 1 K. B. 762. 
Add. Annotations :—Distd. Keeling v. Pearl 
Assce. (1923), 129 L. T. 573. Consd. Paxman 
v. Union Assce. Soc. (1923), 39 T. L. BR. 424 
Apprvd. Newsholme v. Road Transport & 
General Insce., [1929] 2 K. BK. 356. 

Add. Annolatione :-—Consd. Brooke v. Bool, 
,1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
(1924) 1 K. B. 488. 

Add. Annotation :—Mentd. Yorke 
shire Insce., [1918}] | K. B. 662. 


189. 


190. 
192. 


196, 


208, 


210. v. Yorks 


Stor. 4.—AGENCY OF NECESSITY (Vol. I., p. 293), 


For “ See Hussanp & Wire; SHipprna & 
NAVIGATION,” substitute as follows :-~ 
215a. Extent of doctrine.|—An agency of neces- | 
sity can arise in other cases than that of | 
carriers by land or sea or the acceptor of a 
bill of exchange for the honour of the drawer. | 
Extraordinary circumstances, such as war 
conditions, which make it impossible for a 
buyer of goods on behalf of a principal abroad 
either to despatch them or tu communicate 
with him, would entitle the buyer to seli the 
goods as an agent of necessity. But in 
order to establish an agency of necessity the 
agent must prove that there was an actual | 


& definite commercial necessity for the sale, | 


Vol. L—Agency. Cases 188a—281. 


& that the transaction was bond fide in the 
interest of the principal. 

Where an agent in London bought skins 
in 1915 & 1916 to be forwarded to his principal 
in Roumania as the principal might direct, 
& in consequence of the occupation of 
Roumania by the Germans in 1916, the agent 
was unable to send the skins to his principal 
or communicate with him, & the agent there- 
upon sold the shins without authorit 

eld: the agent had failed to esta lish 
agency of necessity because (a) the deteriora- 
tion of the furs might have been prevented 
by putting them in cold storage at a com- 
paratively, smal] expense, X&, moreover, they 

ad steadily increased in value, & (b) the 

agent had not acted bond fide in selling the 

skins.— PRAGER v. BLATSPIEL, StTamv & 

Hracock, Lrp., [1024] 1 K. B. 666; 93 

Lu. J. K. B. 410; 180 L. T. 672; 40 T. . RR. 
287; 68 Sol. Jo. 460. 

Aya ‘—Consd. Jebara v. Ottoman Bank, (1927) 2 K. i. 


See, also, original volume, p. 319, No. 390. 

Repayment to agent of wag |— 

PONTYPRIDD UNION v. Drew, [1927] 1 K. B. 

214; 95 L. J. K. B. 1080; 136 L. T. 83; 90 

J. P. 169 ;42T. L. RR. 677 ; 70 Sol. Jo. 705 : 

24 L. G. R. 405, O. A. 

.|——Observations by Scrurron, LJ., 
on the limits of the doctrine.—JEBARA v. 
OTTOMAN BANK, [1027] 2 K. B. 254; 06 
L. J. K. B. 681; 1871. T. 101; 43'T. 1. R. 
369; 82 Com. Cas, 228, 0. A.; on appeal, 
sub 20m. OTTOMAN BANK v. JEBARA, [1925] 
A. CO. 269, H. L 

annotation —Mentd. Stinpson¢« Maurice's kxots, (1020), 14 

Tax Cay, 580. 

Power to delegate in cases of supervening 
necessity }-—See original volume, pp. 390, 301, 
Nos. 930 042. 

Authority of carrier of goods—- Land carrier.|-— 
See Cannkizns, Vol. VILL, pp. 26, 35, Nos. 
151, 201. 

——— Master of ship.J]—See Suippina & NAviGca- 
TION. 

Authority of wife to pledge husband’s credit.)— 
See HUSBAND & WIFE. 

Acceptance of bill of exchange for honour of 
drawer.|-——See BILLS oF EXCHANGE, Vol. VI., 
pp. 415, 416. 





215b. 


215c. 





Part V.—Authority of the Agent. 


246. Add. Annotation :—Refd. Ralli v. coop | 
Naviera Sota y Aznar, (1920]2 K. B. 287. 
Add. Annotation :—Refd. eran v. Barnett, 


Pembroke & Slater, Lites) 2 hee ets 2K. B. 244. 


272 e 


come ae tre ee: —_— 


281. Add. Annotations :—Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K.B.244. Refd. 
Underwood v. Bank of Liverpool, Same v. 
Barclays Bank, [1924] 1 K. B. 775 





7 a a © SicAutaaunt ehigean ba leabe lator serokel t. (p. 301) For ‘(1886)’ read 
PART V. ois 2, SUB-SECT. 1. the return of the landlord to the | a (isTs) 

240 v. —- Effect of ratification en ae if +) gdom, even though the 277 iv }~Power to 
Gon cet oe ig ige tle Oe ik document containing the it rap po borrow money & sccure ity repayment 
oo seals ae ke the sote to be | Sttermey states that it is granted | by mtge. is not to be inferred merely 

Bae ala Te aS eta He | deport from che Uaied Busedom. | | Caihetelte of cite pawers ins 
2° te plates cade MAND 918), 58 power of attorney, unless the exercise 


es 2 


of such a power is strictly necessary 


const the whole 
nature of the power b o Seamiasiyr “E to carry ont the expresa purpose of 
attorney oo i bs ” azont of on cine an agent acting under eee the instrument or the acta specificalls 
pal,— ‘TORONTO wer of attorney : resent an authorised enereny _~ ANDREWS 3° HIn- 
THESOS, ‘(te27) 3'W. W. Be 10.— Insolvency p tition ‘ou beh it of his ww Soe cone 
CAN. principal. Walegs the — CAN. 
2471. General powers-—Limited by authorsee such act.-—2 je Osman attr Ve men JA 
recital.}—A power of attorney enabling | 40 N. Ju. R. 17.—8. A Sone of attorney to make & inder- 


43 


Cases 288—3813. 


formance :—Held : 


EN@LIsH AND Emprre Dicest Supplement. 
288. Add. Annotation :—Refd. Reckitt v. Barnett, 


the words used in the 


Pembroke & Slater, [1928] 2 K. B. 244. pores of attorney applied only to property 


204. Add. Annotation :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 


Property held on trust for sale.]— 
The two pltfs. having, as joint tenants, 
bought land which by Law of Property Act, 
1925 (c. 20), s. 36, became vested in them on 
trusts for sale, agreed to sell 
the conveyance was executed 
by one plitf. in person & by an attorney on 
behalf of the other pltf. 
attorncy was expressed to give ‘ 
absolute control of all my property real & 
personal of every description situate & being 
at Bury & elsewhere in the County of 
Lancaster & whether owned by me solely or 
jointly with any other person or persons.” 

eft. declined to accept the conveyance on 
the ground that a trustee for sale could not 
delegate the execution of the trust to his 
In an action for specific per- 








the statutor 
it to deft., 


attorney. 


notes, cheques, etc., docs not authorise 
the attorney to raise loans on his 
piel al’s crodit for the principal 
imself or for the attorney’s own 
accommodation or for a thi pays 
nor {s such authority conferred by a 
general power given the attorney to do 
all ‘‘ other acts & things for the pur- 
poso of carrying on any business in 
wy name.” The power to borrow 
money must be conferred in express 
termina, & when this power is alloged to 
be based on a a power of attorney. the 
document mv be read striotly.— 
BanK oF ToRONTO v. MATHWRON 
(Seek). (1927) 4 D. U. hk. 328; (1927) 
8 W. r) R. 1 —-CAN, 


283 fi. | ee -}—~Apnplit. co. 
gave to H., customs broker. a power 
of attomey ‘‘ to trunsact all business 
which ” applt. co. “may have with 
the Collector of the Port of Montreal 
or relating to the Department of the 
Customs of the sald Port... rati- 
fying & confirming ofl that... sald 
attornoy & agent shall do. .” 
Choques to the order of the collecto 
of Customs were given to H. on his 
requisition for the payment of duties 
on goods imported by applt. oo., 
thoce oheques being made by the latter 
for fixed amounts corresponding to 
the involces. Afterwards, through 
fraudulent dovices, H., having suc- 
ceedod in passing eutries for much 
smaller suins than the quantity of 
goons required, Induced the Customs 
Jouse cushior to take the cheques thus 
issued by appt co. for a higher 
amount than the ono apparently due, 
& either to apply the surplus in pay- 
ment of duties owing by third parties 
or to relmburse bim In cash :—Zleld : 
(1) {U was within the scope of the Powe 
of attorney given to H. by apoult ca. 
that he should recefve, in cash from 
the oustom  officiala, balances of 
choqgues dellverod by him to them, after 
deductin the dutica payable in 
respect of entries made by H. on behalf 
of appit. co. ; (2) it was not within the 
scope of the power of attorney that be 
should direct the application of 
balancer of applt. co.'s cheques in 
paymonut of duties owing by H.'s other 
oustomcrs.—CANADIAN Paciric Ry. 
Co. v. R_ (1917), 55 8. C. R. 3745 37 
D. Ll. R. 719.—CAN. 


283 iii, —— Power to withdraw 
from bank.}—A joint savings account 
with a bank was opened in the names of 

itf. & her husband. After the death of 
he husband pltf. gave her solr. a power 
of attorney, by which he was authorised 
to withdraw money from banks or 
individuala & to deposit same in any 
other bank or other Messin In pur- 
suance of the oral instructions of the 








11, 0. A. 


The power of 


solr., & on production of the power of 
attorney & a certified copy of lottera 
prohate of the husband’s will, the bank 
aid over the balance of the account 
the husband's exors. :—J/eld: the 
bank had_ acted rightly.—lioss vw. 
CANADIAN BANK OF COMMERCE (Alta.). 
(i277) 3D. L. R. 1056; [1927] 3 
e e R. 182.—CAN. 
287 1. See, also, No. 287 vi., post. 
287 iv. Power to discharwe | 
—A power of attorney appointod the 
gi ntor’s wife.his agent for the purpose 
of all dealings with his property, real 
or personal, in Canada. In the 
specific clause granting the power to 
exeoule inatrumonts in connection 
with his real property, a discharge of 
mtgo. was not named as one of the 
instrumente :—J/eld : tho very general 
words used in the power of attorney 
covered tho right of the agent to 
execute a discharge of mtge.—He 
LAND TITLES ACT, Re REGISTRATION 
OF A POWER OF ATTORNEY, |1918) 
2 W. W. RK. 047.—CAN. 
chargo of a mtge. was executed under 
a power which, after authorising the 
attornoy to soll the principal’s lands & 
give roceipts for the consideration 
monoy, Gave power, upon payment of 
all or any debts, to give proper & 
sufficient acquittances & discharges for 
samo :—Jleld : sufficient authority to 
sign the statutory certificate. —Lien 
A aed (1866), 25 U. C. R. 604.— 

















287 vi. ——- —— Power lo give—To 
scecure unpaid urchase-money.J—A 
an agent pur- 


transaction bkgaile f 
chased land for cash on behalf of his 
principal & subsequently gave a ntge. 
on the land & a conveyance of other 
lands {fn satisfaction of the amount 
ronaiuing unpaid :—Hed: antho- 
rised by the agent’s powor of attorney. 
—DINSMORE o. PHILIP, [1918) 3 
W.W. R. 457.—CAN, 


287 vii. Power to invest 
on second mortgaye.|\—A power of 
attorney authorised the attorney “ to 
lend on mtge., charge or lien of real 
catate any money belonging to ”’ the 
principal :—Held: the attorney was 
authorised by the power to lend money 
on the scourity of a socond mtge.— 
McoCuTrcuEon v. REGISTRAR OF TITLES, 
soommes LR. 93; 48 A. LT. 137.— 











sd. Property—Power to transfer to 
himself.J—A husband had certain 
property put in his wife’s name. He . 
held a general power of attorney from ' 
her. Subsequently the husband, as ! 
his wife’s attorney, had the property 
transferred into his own name :— 


44 


eld in beneficial ownership & not to property 
held on a trust for sale, & the action failed.— 
ae a [1980] 1 Ch. 38; 99 


142 L.T.1; 46T. L. R. 


297. Add. Annotation :—Generally, Mentd. North 
v. Loomes, [1919] 1 Ch. 378. 


307. Add. Annotation :—Mentd. 
Stock Bank v. Macmillan & Arthur, [1918] 


London Joint 


808a. Salesman—Authority to cancel sale.j-——A 
salesman employed at a salar 
& 1} per cent. on sales effecte 
authorised to cancel sales made on behalf of 
as pene pel = Laceeney v. WOLMAN, [1921] 


318, Add. Annotation :-—Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


of £3 a week 
by him is not 


Held: the wife was entiticd to have 
the transfer to her husband set aside.— 
EL¥YORD v. ELFoRD (1922), 69 D. L. R. 
284: 64 S. CG. R. 125: [1922] 3 
W. W. R. 339; affg. 61 D. L. R. 40; 
14 Sask. L. R. 363.—CAN. 


295 vii. —— Power to sign 
contract. }—-Resp. co. having sold land 
to applit. gave to its agent in the 
Transvaal a general power of attorney 
conferring upon him “* full power to 
act on our behalf in all matters & 
things that do or may affect or concern 
us in S. Africa.”” The power then 
precoeded in the following words ‘“‘ & 
n particular but without prejudice to 
the forcgoing gencrality ’’ to givo 
particular instances of ucts that the 
agent was empowered to perform :— 
Held: under the power the agent was 
authorised to sign tho written contract 
of sale.——-MEASROCK v. Ni:W SCOTLAND 
Lanp Co., LTD., LIQUIDATOR, {1922} 
App. D. 237.—S. AF. 

Be. Tradiny licence-—Power to ap- 
ply for.}~—A., a storekeeper, by gencral 
power of attorncy appointed H. to 
manago & transact his business in 
Natal. At the date of appointment 
A. was trading under a licence er facte 
but which later was declared 
H. applied for a new licence, 
but it was objected that he bad nu 
authority to make the application :— 
Heid: tho power of attorney was 
sufficient authority to H. for the 
purpose.—HAFFIZE v JACOBSON (1919), 
40 N. L. R. 322.—8. AF, 

af. Power granted by corporation to 
officials for lime being—Registrar en- 
titled to require proof that persons eze- 
culing power hold office.)}—Re Lanp 
TITLES ACT, RUYAL TRustT Co.’s CASE, 
[1931] 3 W. W. RH. 246.—CAN. 


PART V. SECT. 8, SUB-SECT. 1. 


sg. Agent oblaininy transfer of property 
to principal— duthority tu transfer pro- 
perty to third party }—Applit. sold to 
). land, a portion of which he had not 
obtained transfer. Appit. tnstructed 
resp., an attorney, to put the matter 
through; resp. thereupon obtained 
transfer of the piece of land in question 
into appit.’s name, & then gave trans- 
fer of the whole to D. :—-Held : reap.’s 
authority was wide enuugh to cover 
the costa incurred by him in obtaining 
transter of the piece of land into 
applt.'s name.—STaNTON t. ALLPORT, 
(1323) BE. D. L. 155.—S. AF. 


PART V. SECT. 3, SUB-SECT. 2. 


sj. Grain market usage—Right of 
broker to close out customer.}— KUSSELL 








| v. CaNaDA Wesr Grain Co., (1925) 3 


WwW. Ww. R 508.—CAN. 


815. Add. Annotation :—Mentd. Lowther v. Harris, 888. Add. Annotation :—Refd. Reckitt v. Barnctt, 
Pembroke & Slater, [1928] 2 K. B. 244. 


{1927} 1 K. B. 3983. 


824. Add. Annotations :—Mentd. Weigall v. Runci- 
man (1916), 85 L. J. K. B. 1187; 
Saccharine Co. v. Corn Products Co., {1919} 
1K. B. 198; Gould v. S. E. & C. Ry., [1920] 

Johnson v. Taylor, (1920] 

A. C. 144; Wilson, Holgate v. Belgian Grain 

& Produce Co., [1920} 2 K. B. 1; Diamond 

Alkali Export. Corpn. v. Bourgeois, [1921] 3 

Weiss, Biheller & Brooks v. 

Farmer, [1923] 1 K. B. 226; Finn v. Shelton 

Tron, Steel & Coal Co. (1924), 131 L. T. 213; 

Westminster Bank v. Hilton (1926), 136 L. 'T. 

315; Sassoon v. International Banking Corpn., 


2K. B. 186; 


K. B. 443; 


[1927] A. C. 711. 


affairs, to draw cheques on pltf.’s account at 
the bank without restriction. T. in fraud of 
pitf. drew a cheque on plitf.’s account, in favour 
of defts. in part-payment for a motor-car 
which T. had obtained from them for his own 
purposes on the hire-purchase system. 
knew that the cheque was drawn by T. as agent 
for pltf. In an action by plttf. to recover from 
defts. the proceeds of the cheque :—Held: as 
defts. knew that T. was paying his own debt 
to them with pltf.’s money, & as T. had no 
authority to pay his own debts therewith, 
pit was entitled to recover.—KECKITT v. 
3ARNETT, PEMBROKE & SLATER, Lrp., (1920) 
98 L. J. K. 2. 


A. (. 176; 
208; 45 T. L. R. 36; 


Australia & China, [1929] 1 K. B. 4 
832b. 








had informed her. 


account, t 


it was drawn by ‘I’. as attorney for pltf. 
was thus enabled to cash deft.’s cheque. 
Pitf., on ascertaining the facts, brought this 
action against deft. for a declaration that he 
was entitled to recover from her the pro- 
ceeds of the £1,500 cheque :-—Held: 
deft.’ bank had notice on the face of the 
£1,500 cheque that it represented money 
belonging wu pitf., & as they had received it 
as agents for deft. & had credited it to her 
account, pitf. was entitled to succced.— 
NUNBUBRNHOLME (1929), 


RECKITT  v. 
T. L. R. 629. 


340 iii. Authority to draw 
cheques in principal's name—Agen! 
drawing cheques to repay personal 
losees.j-—-if a co.’s branch manager, 
whose powers include recel money, 
depositing {t in a bank in the co.’s 
name, & drawing cheques against such 
funds in the co.’s name for the pur- 
poses of its businesa but not for his 
own personal business, mfeappropriates 
ita funds by dra cheques in the 
co." name repay his own personal 
loans, the co. can recover the sums 
thus paid from those to whom they 


136; 
34 Com. Cas. 126, 


H. L. 
Annotation :—Reftd. Lloyds Bank v. Chartered Bank of India, 


-]—PItf. gave to one T., who was 
a solr., a power of attorney & authorised him 
to draw cheques on his, pltf.’s, behalf. T. was 
also acting as solr. for deft. & obtained 
from her a cheque for nearly £5,000 for the 
discharge of certain liabilities of which T. 
At that time deft.’s 
banking account was, though deft. was not 
aware of it, about £1,500 short of the amount 
of the cheque & T. drew a bearer cheque for 
£1,500 on pie account & paid it into deft.’s 

1¢ cheque showing on its face that 


Manbre 


with the 


838a. ——— Authority to sign for business pur- 
oses.]—Resps. had two accounts with appit. 

ank at Sydney in connection with a business 

which they there carried on. 

the bank in writing that the two managers 

of their business had authority together to 

sign & indorse cheques, to draw & indorse 
promissory notes & bills of exchange, & to 
transact on their behalf all business connected 


They informed 


accounts. Banks in Australia 


frequently issue to a customer, in exchange 
for » cheque in favour of the bank, a cheque, 
described as a “ bank cheque,” drawn by the 


bank on itself in favour of a person designated 


by him, or to bearer. 


Defts. 


140 LT. LIAN 


586. P. C. 
341. 


369. 


A.C. 777%. 
370. 


371. 


T. 373. 


379. 


ae A. U. 777. 


Add. 


Liverpool 


382. 


386. 
45 


were paid, although the latter recelved 
thein honestly & believing, as told then 
by the person paying them, that he 
had inoney consing to him from the 
co. for cominission & that he was 
authorised to draw cheques for these 
commistions.—LONDON GUARANTKE, 
ETc., Co. ». ABRAMS & Kovsky, [1923] 
2W. W. R. 1006.—CAN. 


PART V. SECT. 3, SUB-SECT. 5. 

878 ti. —— -}—-Where & 
principal entrusta an agent with indicia 
of title & a signed tranefer, the trans- 
feree’s name being left blank, for the 
purpose of @ ce sum On 


45 








Annotation : —Retd. 


& China, (1920) 1 K. B. 40. 


In exchange for 


the managors, the bank issued to one of the 
managers bank cheques payable to a nuine 
designated by him; 
fraudulently appropriated :-~-Held : 
bank was not entitled to debit the bank 
cheques against resps. 
not implied authority to receive bank cheques, 
& the circumstances in which on certain 
previous occasions the manager had been 
allowed to give instructions as to the applica- 
tion of the amount of cheques drawn, made 
the evidence fall far short of the strong caso 
needed to show an ostensible authority pre- 
vailing over written instructions.—AUsTRA- 
ANK OF COMMBRCE v. PEREL, [1926] 
A. C. 737; 95 L. J. P. C. 185; 


these cheques he 


appit. 


The manager had 


135 L. T. 


Add. Annotation : —Mentd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

Add. Annotation :-—Mentd. 
Stock Bank v Macmillan & Arthur, [1918] 


Tondon Joint 


Add. Annotations :—As to (1) Consd. Jones 
v. Waring & Gillow, {1926] A. C. 670. 
London Joint Stock Bank v. Macmillan & 
Arthur, [1918] A. C. 777, 

Add. Annotations :—As to (1) Refd. London 
Joint Stock Bank ». Macmillan & Arthur, 
[1018] A. C. 777; Guildford Trust v. Goss 
(1927), 136 L. T. 725. 

Add. Annotation: —As to (1) Consd. London 
Joint Stock Bank v. Macmillan & Arthur, 
{1918} A. C. 777. 


Add. Annotation ; —Consd. 
Stock Rank v. Macmillan & Arthur, [1918] 


Refd. 


london Joint 


Underwood — v. 
Bank, Same v. Barclays Bank, 


{[ly2t] 1K. B. 77. 


Add. Annotations :—As to (2) Distd. Lloyds 
Bank v. Chartered Bank of India, Australia 


Refd. Marcons’s 


1 BUch sccuritics, & the agent borrows 

| a larger sum & fraudulently uppro- 
priater the difference, the londer bela 
23 ae HORSE of the amount spectiie 
by the princival, the principal cannot 
redcem the securitics without paying 
the lender the amount lent. The fact 
that the transfer states a certain sum 
as consideration does not aecessarily 
impose upon the lender the duty of 
fuquiring as to the limitationa of the 
agent's authority.—MAHAN vo, Man- 
NESS, [1918] 2 . W. R. 101; 28 
pet L. R. 476; 40 Dd. L. qt 136.- 


Cases 386-—464. 


Wireless Telegraph Co. v. Newman, [1930] 
2K. B. 292. Ae to (3) Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 
Underwood v. 
Liverpool, Same v. Baiclays Bank, [1924] 1 


Generally, Mentd. 
K.B.7 


eo € ss 


Bank of 


ENGLISH AND Empire Dicest SUPPLEMENT. 


426. Add. Annotations :—Consd. Keen v. Mear, 
[1920] 2 Ch. 574. Apld. Lewceock v. Bromley 
(1920), 127 L. T. 116. 


427. Add. Annotation :—Refd. Thirkell v. Cambi, 
[1919] 2 K. B. 590. 


887. Add. Annotations :—Distd. Lloyds Bank v. | #82 Add. | Annotation :—Mentd. Johnstone». 
Chartered Bank of India, Australia & China, Ristates Go. af Bevot © Board of Trade 
[1929] 1 K. B. 40. Refd. Underwood v. Bank (1926)1K.B.27 ” 
of Liverpool, Same v. Barclay’s Bank, [1924] : ; : 
1 K. B. 775; Li dggett (Liverpool) v. Barclays 433. Add. Annotation :—Consd. Re Bebington’s 
Bank, [1928] 1 B. 48. Tenancy, Bebington v. Wildman, [1921] 1 

388. Add. Annotations :—Distd. Lloyds Bank v. ! Ch. 659. 

Chartered Bank of India, Australia & China, 484. Add. Annotation :—Refd. Re Bebington’ 
[1929] 1 K. B. 40. Refd. Liggett (Liverpool) Tenancy, Bebington v. Wildman, [1921] 1 Ch. 
v. Barclays Bank, [1928] 1 K. B. 48. 559. 

390. Add. Annotalions:—Consd. Prager v. Blatspiel, 436. Add. Annotation :—-Refd. Re Bebington’s 
Stamp & Heacock, [1924] 1 K. B. 566, Tenancy, Bebington v. Wildman, [1921] 1 
Refd. 3 Jebarav. Ottoman Bank, (1927) 2K B Ch. 559. 

254. 442, Add. Annolation:—Refd. Re Knight & 

399. For “ bought note’ in catchwords read Hubbard's Underlease, Ilubbard v. Highton, 
** gold note.” [1923] 1 Ch. 130. 

406. Add. Annotation :—As to (1) Apprvd. News- 464, Add. Annotations :—As to (1) Refd. Poland 
holme v. Road Transport & General Insce., v. Parr, [1927] 1 K B 236 Generally, Menta. 
[1929] 2 K. B. 356. Pratt v. British Medical Assocn., [1919] 1 

407. Add. Annotation :—Generally, Mentd. Isaacs K. B. 244; Prager v. Blatspiel, Stamp & 


v. Cook (1925), 184 L. T. 286. 


PART V. SECT. 3, SUB-SECT. 6.—A. 


3907 11. ——- Authority as such—Con 
tract not completed, |-—KKRSHAW o. 
UNITED reba (Man.), 1026] 1 
D I. R. 738 AN, 

398 ii. aly fo sign con- 
traci— Contract romdung or payment 
A price by tnstalme nie. Joftr signed 

ave to an agent a ootment in the 
fa owing torms :—‘' Wo hereby agree 
to soll the property for £6,700 nett, 
prosuce a sale takes place within 
ourteen days from date hereof The 
above price to be clear of al] com- 
mission charges.”? The agent, within 
the fourteen days, signed a contract of 
Kale by which the ah Lind was sold to 
pltf. for £6,700, Leu peeled 600 deposit 
(450 preliminat 5 deposit, to be in- 
creased to £1,000 within one month) 
£2,260 within threes months, & £3,456 
within iy immonthy, posacasion to ho 
given after the second payment 
#2,250 at tho end of the thice months, 
There was no provision for interest on 
the balance :—-//eld: the document 
signed bv defte. was not an authority 
to the agent to sign a contract con- 
taining the above torma as to ry un 
--~Boyp vp. O'CONNOR, [1923] V. L. Rk. 
603,—AUS. 

398 lil, ——- Contract contatning 
penalty clause.}—lleld: the existonce 
of the penalty clause, which was not 
covered by the agent’s lostructions, & 
was not separable from the remainder 
of the contract, quetsied the principal 
in repudiating the agent's action, & 
the contract must be set aaide. - Du 
ert w. Lary, [1927] App. D. 31.— 








qi. ——— General authortty.}—Pitt, 
contracted with defta to purchase KX 
deliver potatoes at un agreed price 
er bushel. The farmers from whom 
he potatoes were to be purchased 

reqiired oash payments, & defts 
agreed to make advances to put pitt. 
in funds for this purpose. Defts. were 
bot prompt in provi funds, & pltf. 
complained of the dola which ham- 
sored him in buying, in order to 
nduce him to carry out the contract 
defts.” agant offered an advance o 
25 eents per bushel on the contract 
pee for four cart loads of potatoes :— 

the agent ou the spot, coord 

after defts ° interests, h a tlio 
authority sufficiently broad to cover 


Heacock, {1924} 1 


the making of the contract for tho 
advanced price.—LErGaAcy v DAvVIBON 
(10149), 52 N. 8. R. 543.—CAN. 

r. This case was reversed (1916), 
22 Cc. L R 307. Delete the words 
““+ y» actual or apparent” in the 
Beutcnee, ** Weld: had no actual 
or apparent authority to vary the 
wrilteu contract by substit uting a 
later date for delivery *’ 

sk. Agent agreeiny to payment of com- 
pensation to purchaser tf transaction not 
completed— Authority to sell.)—A claim 
by a proposed purchaser fur daniages 
on the ground of an agreement by the 
vendor's agent for compensation to 
the purchaser should the contract 
not be made by the vendor, disallowed 
in the absence of any authority from 
the vendor to make such an agreement 


——-THOMPSHON 2, rag ar Pag ht 1 
W W. XK. 238; 56 D. L. R72 
CAN. 


sl. Salesman making reductwn in 
rece,)--Edd: principal not bound — 


ABON * DEAN, Lip. v. UDOovIn, 
rg L. R. 353, 57 N.S. R. 
445. mre 


sm. Sanaa der ar teauare 
taking a8 to natrar- 
General's Bir tnagy Sry bed ve as such, }— 
Held ° the solr, was personally bound 
by * the Tvl tar onak coe ae v. 
Gian ee R. 183. 26 
S. R. 3. W. 989; +1926) Argus L. R. 
109.—AUS. 
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423 iv. ——-— Eapress authority to let 
on weekly tenancy—Lease granted for 
ng tern.}-—Pitl was the owner of 
petuileee let toa weehlytonant. When 
ene tenant left she recommended deft 
pitf. as a tenant. Pitf. nevor saw 
dott, but pitf.’s husband arraz some 
form of lease with him, & thereafter 
collected the rent, which was paid 
monthly, on behalf of pitf. & with her 
retsgent td In an action of ejectment 
deft alleged that pitf.’s husband had 
hb hiin a lease for four years from 
ec. 1913, & that he was a tenunt from 
Ad to year. Pitt. denied any kuow- 
edge of a lease for a term, or t she 
had given authority to her husband 
to make such a lease :—Hield: the 
fact that pltf.'s husband had collected 
her rent hatred no evidence that he had 
authority to 
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make a loase for four ' 174; reg 


K. B. 566. 


years on her behalf.—Voar ¢ Krerr 
(1919), 19 N. S. W. OL. R. 34, 36 
N.S W. W. N. 19.——AUS. 

4271. —— Authority to find pur- 
chaser or tenant.}-—Deft. wiote to a 
land agent as follows -—*‘' Ite sale of 
hutel. J wil take £2,500 for the free 
hold, & stock & furniture at valuation, 
or will lease fo: a term of five pOnN, 
reot £5 per weeh. £1,000 walk tn, 
walk out" ‘The agent pubmitted the 
property to pitf., who elected to take 
a lease. The agent drew up an agree- 
ment to leave the property upon the 
torme uientioned by doft.. & bhrned 
it, on deft.’s behalt -——Zicld > deft ’s 
letter did not authorise the agent to 
bind him by a concluded contract, 
but merely amounted to an ant hority 
to find a purchaser —QvUICh vt. WINTER, 
{1920} N.Z. L R. 98 —N.Z. 

an. Law agenrt—Auhaity to collect 
remts d manage property) —A law agent, 
oven though he m wf be employed to 
collect the rents uttend to the 
repans of a property has no general 
autho.ity to grant leases on behalf of 

his employ er The existence of such 
an authority must be proved by the 
person who requires to found upon it 
— DANIBB Darky CO ov GILLRSPIL, 
(192218. C 656.—SCOT. 


PART V. SECT 3, SUB-SECT. 8 


433 i. oh pe Wrthawt authorily— 
Notice ratified.) A notice to quit must 
be such that the tenant may safely act 
un it at the time of receiving it A 
notice by an wunaunthomsed = acent, 
therefore, cannut be made good by an 
adoption of it by the prinerpal after 
the proper time for giv it.—“HAlb 
ABDOOL v. JUMA MuUsjip TRE s1 (1929), 
50 N. L. Rh. 75.—S. AF. 


PART V. SECT. 3, SUB-SECT. 9. 


so. Bank manager consenting tu adds- 
tion of bank as plawntf—-General autho- 
ruy assuch. }—A local manager of a bauk 
has authority to give consent in writing 

for the addi of plitf. If there be 
any reasonabie doubt bonito tbe 
signature to the consent is in reality 
prego the order should be that 
be added as a party pitf. on 


fine PTA rere 
o. Peat Gn hee are eonk: 
L. R. a 26 ; : 22] 2 W. 

15 Sank. 18 $24. CAR, 


485. Add. Annotation :—As ia (1) Refd, Savill v. 
Harben (1919), 89 L. Je K. B. 47. 


487. Add. Annotation :—Mentd. Lowther v. Harris, 
{1927] 1 K. B. 893. 

468. Add. Annotation :—Refd. Lowther v. Harris 

(1926), 48 T. L. R. 24. 


Add. Annotations :—-Ae to (1) Consd. Folkes 
v. King, [1923] 1 K. B. 282. Refd. Lowther 
v. Harris (1926), 48 T. L. R. 24. 


Add. Annotation :—As to (1) Refd. Lowther 
v. Harris, [1927] 1 K. B. 393. 

Add. Annotation :—Mentd. Lowther v. Harris, 
{1927] 1 K. B. 393. 

Add. Annotation :—Mentd. 
{1918} A. C. 157. 


Add. Annotations :—Consd. Folkes v. King, 
{1923} 1 K. B. 282; Lowther v. Harris (1926), 
43 T. L. R. 24. 

Add. Annotation :-——Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

Add. Annotation :—Mentd. Re Wait, [1927] 1 
Ch. 6086. 

Person living In house of hirer of goods.] 
—STROHMENGER v, ATTENBOKOUGH (1894), 
MNT. L. R.7, D.C. 


482. Add. Annotation :—Generally, Mentd. Wake 
v. Simmons (1026), 95 L. J. K. LB. 586. 


483a. —-— Agent intrusted with motor car—To 
sell to specified person.|—Llear v. MOTORIS1S’ 
APVISORY AGENCY, Lrp., No. 405b, post. 


484. Add. Annotation :—As to (1) Refd. Lowther 
v. Harris (1926), 43 T. L. BR. 24. 


485. Add. Annotation :—As to (2) Consd. Lowther 
v. Harris (1926), 43 T. L. BR. 24. 


485a. ——- Improper sale.]—Pitf. was 
the owner of the A. tapestry & the L. 
lepers & he gave to P., a dealer in antiques, 
a limited authority to obtain & submit offers 
from possible purchasers. P. falsely repre- 
sented to pltf. that he could obtain £525 for 
the A. tapestry, & pltf. allowed him to take 
it away for delivery to a purchaser, who in 
fact did not exist. P. then sold the A. 
tapestry to deft. for £250. Subscquently P., 
who never had authority to sell the L. 
tapestry, stole it from pltf. & sold it to deft. 
In an action for conversion deft. contended 
that P. had been in possession of the tapestries 
as a mercantile agent within the Act of 1889, 
& that as he had bought them from P. in good 
faith he had acquired the propertyin them. He 
also contended that pltf. had held out P. as 
& person with authority to sell & was estopped 
from saying that P. had no such authority 


469. 


472. 
474. 
475. The Parchim, 


477. 


478. 
480. 





481a. 








in fact :—Held: (1) although P.’s authority | 


was limited, & although he was not acting for 
any principal otber than pltf., yet these facts 
did not prevent him from being a mercantile 
agent & in the circumstances he was a mer- 
cantile agent & in possession of the A. 
tapestry with the consent of pltf., & as to 
that tapestry the defence under the Act of 
1889 was established; (2) as to the L. 
Lat iageet A as P. was never in possession of it 
with pitf.’s consent, the defence under the 
Act failed, &, as pltf. had never represented 
to deft. that P. had authority to sell it, there 
‘was no estoppel, & pltf. was entitled to 
recover the vaiue of the L. ta alone.— 
LOWTHER v. Harris, [1927] 1 K. B. 303; 
a L. J. K. B.170; 136 L T 377; 43 TLL. R. 


} 
' 
§ 


| 


| 


— ne 


’ 


| 


i 
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487. Add. Annotations :—Aa to (1) Distd. Kempler 
v. Bravingtons (1925), 133 L. ‘I’. 680. Refd. 
Lowther v. Harris (1926), 43 T. L. R. 24. 
As to (2) Distd. Kempler v. Bravingtons 
(1925), 138 L. T. 680. 


Add. Annotation :—Refd. Lowther v. Harris 
(1926), 43 T. L. R. 24. 


92. Add. Annotation :—As to (1) Distd. Laurie & 
Morewood v. Dudin, [1925] 2 K. B. 383. 


Add. Annotations :—As to (1) Consd. Folkes 
v. King, |1923)] 1 K. B. 282; Lake v. Simmons, 
[1926] 2 K. B. 51. Refd. Heap v. Motoriste’ 
Advisory Agency, [1923] 1 K. B. 577; 
Lowther v. Harris (1926), 13 T. L. R. 24. 
(fenerally, Consd. Buller & Co. ve. Brooks 
(T. J.), Ltd. (1080), 142 LR. 376. 


495a. —— Agent obtaining possession by trick— 
Authority to sell—At specified price.]~——'lhe 
owner of a motor car delivered it to a mer- 
cantile agent for sale. Tho owner stipulated 
& the agent agreed that tho cdr should not be 
sold at less than a specitied price without 
{he owncr’s permission. The agent intended 
from the beginning to sell the car immediat uly 
for the best price he could get & to use the 
proceeds for his own purposes. On the day 
on which he got the car he sold it for loss 
than the specified price to a purchaser who 
bought it in good faith & without notice of 
the apent’s fraud. Tho agent misnppro- 
priated the proceeds. The car was subse- 
quently purchased by deft. In an action of 
detinue by the owner of the car against 
deft. :-—-Held: (1) deft. acquired a good 
title by virtue of 1889 Act, 8s. 2; (2) the 
mercantile agent had not rendered himsell 
liable to be convicted of larceny by a trich. 
inasmuch as he was authorised by pllf. to 
pass the property in the car to a purchaser ; 
(3) as pitf. in fact consented to the mer- 
cantile agent having pussession of the car, it 
was iminaterial whether the latter committed 
larcony by a trick.—FoLkus v. KING, [1923] 
1K. B. 282; 92 L. J. K. B. 125; 128 L. T. 
405; 30 T. L. BR. 773 67 Sol. Jo. 227; 28 
Com. Cas. 110; 86 J. P. Jo. 552, C. A. 


Annotations :---As to (2) Distd. Heap v. Motorists’ Advisory 
Agonoy, {1923} 1 K. &%. 577. Conasd. Lake v. Siinmona, 
{1920) 2K B. 51, Lowther v. Harris, (1927) 1 K #. 308. 
ea (3) Consd. Buller & Co v, Brooks (T'. J), Ltd. (1930), 

a. 1. 676, 


495b. 


488. 


405. 





—— —— To specified person—Sale to 
third party.|——VItf., desiring to sell his motor 
car for £210, & being informed by N. that he 
had a friend H., who would probably buy 
it for that price, allowed N. to have posses- 
sion of the car for the sole purpose of showing 
it & endeavouring to sell it to H. There was 
no such person as II., & N. represented that 
there was with the intention of obtaining 
the car for his own bepefit. N. afterwards 
through an intermediary sold the car to 
defts. for £110. Before N got possession of 
the car he had been convicted of theft & 
other offences, but that was not khnuwn to 
any of the parties. While N. was in posses- 
sion of the car he obtained an appointment 
as car salesman to a firm of motor engineers. 
In an action by pltf. against defte. for the 
return of the car ur ita value & damages for 
its detention :—Held: (1) N. had obtained 
the car from plitf. by larceny by a trib, 
pitf. never having given any real consent t 
his having or passing the property thi" iu, 
& pltf. should succeed in the action unis 
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defts. had some valid defence thereto; (2) 
defts. could not rely upon the defence that 
under 1889 Act, s. 2 (1), the sale to them 
was as valid as if the seller had been expressly 
authorised by pltf. to make the same, inas- 
much as N. was not a “ mercantile agent,”’ 
&, if he was, the sale by him was not a sale 
in the ordinary course of his business as a 
mercantile agent, within that sub-section ; 
&, further, because defts. had failed to 
satisfy the proviso to that sub-section by 
showing that they had not at the time of the 
disposition notice that N. had not authority to 
sell the car; & defts. had no defence to the 
action. 

(3) Under 1889 Act, s. 2 (1), proviso, the 
onus is on the person taking under the dis- 
position ot the goods made by the mercantile 
agent of proving that he acted in good faith 
& without notice of the agent’s want of 
authority, & is not upon the person whose 
goods have been disposed of by the agent of 
proving the contrary.—HEAP v. MOTORIsTSs’ 
APDvisoRY AGENCY, Lrp., [1923] 1 K. B. 
5677; 92 L. J. K. B. 553; 129 L. T. 146; 39 
T. L. R. 150; 67 Sol. Jo. 300. 


Annotations :— As to (1) Consd. Lake v. Simmons (1926), 95 
L. J. K. B. 586. d. Buller & Co. v. Brooks (‘I'. J.), 
Ltd, (1930), 142 L. TV. 676. 


498. Add. Annotations:—As to (1) Refd. Lake v. 
Simmons, [1926] 2 K. B. 51. Generally, 
Mentd. Lowther v. Harris, [1027] 1 K. B. 393. 

500. Add. Annotations :—Consd. Folkes ». King, 

1928] 1 K. B. 282. Mentd. Lowther v. 
arris, [1927] 1K. B. 393. 

Agent intrusted with motor car to sell 
to specified person—Sale to third party.|— 
Heap ». Mororists’ ADVISORY AGENCY, 
Lrp., No. 495b, ante. 

507a. ——— Onus of proof.]—-HEAP v. MoTORIsTs’ 
ADVISORY AGENOY, LTD., No. 495b, ante. 

510. Add. Annotation :—Generally, Mentd. Low- 
ther v. Harris, [1927] 1 K. B. 393. 

615. Add. Annotation :—Cenerally, Mentd. Low- 
ther v. Harris, [1927] 1 K. B. 393. 

516. Add. Annolation :—Cenerally, Mentd. Low- 
ther v. Harris, [1927] 1 K. B. 393. 


505a. 
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to have been an ordinary suale, i.c. a 
sale to one desirous of either using 
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517. Add. Annotation :—Generally, Refd. Lake v. 
Simmons, [1926] 2 K. B. 51. 


520. Add. Annotations :—As to (1) Refd. Folkes v. 
King, [1923] 1 K. B. 282. Generally, Mentd. 
Lowther v. Harris, [1927] 1 K. B. 393. 


528. Add. Annotation :—Generally, Mentd. Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
{1927] 1 K. B. 780. 


529. Add, Annotation :—Refd. Lake v. Simmons, 
[1926] 2 K. B. 51. 


530. Add. Annotations :—Consd. Lloyds Bank uv. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Reckitt 7. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 244. 
Mentd. Lowther v. Harris, [1927] 1 K. B. 393. 


588. Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 


582. Add. Annotation :—Refd. Pearl Mill Co. v. 
Ivy Tannery Co., [1919] 1 K. B. 78. 


586. Add. Annotation :—As {to (1) Refd. Clayton- 
Greene v. De Courville (1920), 36 T. L.. R. 790. 

589a. Caretaker.]—ForprER (J. C.) & Son, Lp. 
v. TIARTINGTON (1929), 73 Sol. Jo. 850. 


590. Add. Annotation :—Refd. Coldingham Parish 
Council v. Smith, [1918] 2 K. B. 90. 


591. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871, 


605. Add. Annotation :—Refd. Miss Gray, Ltd. v. 
Cathcart (1922), 38 T. TL. 1. 562. 
608a. Tenant of public-house—Not being licensee 
—Holding out.]—Deft. was the licensee of a 
ublic-house at which meals were served. 
n 1917, an agreement was entered into 
between deft. & the gencral manager of the 
owners & a third person, whereby the latter 
became the tenant of the licensed premises 
& deft. was released from all obligations 
under the tenancy. The licence, however, 
was not transferred, & deft.’s name remained 
painted up over the doorway. During the 
continuance of the new tenancy liquor as 
well as food was sold on the premises. Pltfs., 
during this period, supplied fish, fruit & 
vegetables to the tenant. The accounts 
were not fully met, & pltfs., om discovering 


agent’s authority.—Rezep & KEAsT 
vw. McKenzie Co., Ltp., [1921] 3 


sp. .fcl of 1889-——** When acting in 
ordinary course of business "’ defincd. — 
The oxpression “‘ when acting in the 
ordinary courso of business of a 
mercantile agent,”? moans when acting 
within bupiness hours, at a proper 
place of business, & in offer respects 
n tho ordinary way in which a mer- 
cantile agent would act, so that there 
{fp nothing to lead the pledgoe to 
suppose that anything wrong is being 
done, or to give bim notice that the 
disposition is one which the mercantile 
agent had no authority to make.— 
ACME STEEL Goops Co. or CaNnaba, 
v. Wash CONSTRUCTION Co.,, 
(1922) 1 


TD. 
LvD., W. W. R. 639: 63 
dD. L. R. 5293 30 B. G. RL 639,— 
CAN. 
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at. .fct of 1889-—Necessity for proof of 
mala fides of purchaser.}—-Where an 
owner of gooda, who haa placed them 
with a mercantile agent, sues an alleged 
purehaser thereof from the nt for 
wrongful conversion, & deft. relics 
on (the above Act] the actual payment 
of money by deft. to the nt will not 
destroy the fact of mala fides, but the 
fact that the transaction is found not 


the goods or disposing of them to 
advantage, can of itself have a bear.ng 
only on the question of gvod faith, 
& proof of the dishonesty of the agent 
is not suficient; it must be shown that 
deft. acted in bad faith, & the evi- 
dence should be such as to prove to 
the hilt the mala fidea of the alleged 
sale.—-ACME STEEL Goops Co. _- 
Canaba, LTp. v, WAIsiT COoNsTRUC- 
TION Co., LTD., [1922] 1 W. W. BR. 689: 
63 D. lL. R. 629; 30 B. Cc. R, 539.— 


PART V. SECT. 8, SUB-SECT. 11. 

573i. Agent—<Authorily to buy at 
Giscretion—Secret limilations.J)—lf u 
person desiring to buy grain arms his 
agent with contract forms for the 
purpose & sends him out to have these 
‘orms executed by vondors & with 
authority to sign them on his behalf 
subject to the verbal condition that 
the agent must stipulate that the 
contracts aro not to come into effect 
until his principal has approved of the 
samples, this is a holding out that the 
agent haa authority to make the con- 
tracta, & the principal 1s bound 
Lp Morera no auch stipulation is 
made therein & no samples approved 
by the principal, if the vendors have 
no notice of such limitation of the 
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W. W. R. 72.—CAN. 

sa. Manager of branch office—Autho- 
rily as such.jJ—-When a co. so conducts 
ita business that a person who sells & 
delivers goods to a branch office thereof 
on an order received from such office 
is reasonably led to suppose that the 
branch has authority to give the order, 
the eo. will not be permitted to e-cape 
liahility for the purchase price on the 
ground that such branch office had no 
authonty to buy the goods.—Farw 
Propucim, Ltn, v. MACLEOD FLOURING 
Mitis, Ltn., {1918) 3 W. W. R. 1038; 
a L. R.128; 43D. L. R. 770.— 


PART V. SECT. $, SUB-SECT. 12.—A. 

8b. Member of syndicate acting for syn- 
dicate. }-—Pitf. nought to recover from 
defts., members of a syndicate formed 
for the purpose of exploring & testing 
certain mining properties, the price 
of goods aupplicd upon tho order of 
one of the defta., C., & upon his credit. 
At tho time the goods were supplied, 
plti, did not know that C. was a 
member of a syndicate or was acting 
for others :—Held: defts. other than 
C. were not Hable to pitf.—McLavan- 
LIN v. GENTLES (1930), 46 O. L. R. 
477; 51D. L. R. 383; 170. W.N. 
345.—CAN. 


that deft. was the licensee, which discovery 
was made after the goods had been supplied, 
sought to make him liable for the price on 
the ground that the tenant was either the 
agent of deft. by operation of law, or that 
deft. was estopped from denying such agency : 
—Held: where two people agreed that one 
should illegally & improperly occupy a 
position which could only be lawfully 
occupied by the other, that did not neces- 
sarily make the person occupying the position 
the agent for all purposes of the person who 
ought to be occupying it; the tenant was 
not in fact deft.’s agent ; & as between him- 
self & pltfs., deft. was not estopped from 
setting up the true state of affairs, because, 
whatever misrepresentations were made, 
they did not reach pitfs. nor cause them to 
act to their detriment.— MacFisyrenies, Lrv. 
v. HARRISON (1924), 03 L. J. K. B. 811; 
132 L. T. 22; 88 J. P. 154; 40 T. 1. R. 709; 
69 Sol. Jo. 89. 


627. Add. Annolation :—Refd. Pennington v. Re- 
liance Motor Works, [1923] 1 K. B. 127. 
645a. J--BeALE v. Mouns (1847), 10 Q. B. 





976; 5 Ry. & Can. Cas. 105; 161. J. Q. B. 
410; JE Jur. 845; 116 E.R. 370. 


Annotation :—Refd. Newton v. Belcher (18138), 6 Ry. & Can. 
Cas. 38. 


646. 


664. 
665. 


Add. Citation :—-sub nom. Re WOLVERIAMP- 
TON, CHESTER & BIRKENHISAD JUNCTION Ly. 
Co., He p. CoTTLE, 14 Jur. 703. 

Add. Annotation :—Apld. Ite Direct Exeter, 
Plymouth & Devenport Ry. Co., Hx p. 
Roberts (1850), 2 If. & Tw. 392. 


Vol. IX., p. 53, Nos. 116 ef seq.” 


} 
Aiter this case insert ‘' Sce, also, COMPANIES, | 747, 


Vol. IX., pp. 44, 53, Nos. 61-63, 110.” 
Add. Annolution :—Mentd. Nichol v. Mearby, 
Nichol v. Robinson, [1923] 1 K. B. 480. 


704a. Mess committee~-Goods ordered by secre- 


tary.|—Piti. supplied goods to the officers’ 
mess of a brigade of which deft. was at the 
time commanding officer, the orders for 


| 
| 
| 
| 


| 
| 
| 


| 718. 
| 


| 738. 


| 
} 
{ 
| 


7 4. 
656. After this case insert ‘‘ See, also, COMPANIES, | 


14a. 
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the guods being given by the seerctary of the 
mess committee. Plitf. sued doft. for the 
price, alleging that under the King's Regula- 
tions deft. was liable or that he was liable 
as principal for the acts of the mess secretary : 
—RHeld: the Regulations did not create anv 
liability between the commanding oflicer A 
tradesmen, & as deft. neither gave nor 
authorised the orders, & pltf. did not give 
deft. credit, the action failed.——-LASCELLEs r. 
RATHBUN (1919), 35 T. L. R. 3473 63 Sol. 
Jo. 410, C. A. 

S.P. BONHAM v. MAyeoock (1928), 138 L. Tb. 
736; 44 T. L. R. 38873 72 Sol. Jo. 254. 
Add. Annotation :- Dbtd. Butwick v. Grant, 
{1924} 2 IK. B. 483. 

Add. Annotation : ~Expld. Butwick v. Grant, 
[1924] 2 K. B. 483. 

Add. Annotation :---Consd. Butwick v. Grant, 
[1924] 2 K. B. 483. 

-}—Authority (o an agent to sell 
zoods does not of necessity imply authority 
to receive payment of the price. - Burwtch 
v GRANT, (1924) 2 K. 2B. 4833; 931. 0. K. B. 
972; 131 L. T. 476. D.C. 


Cases 6088 — 74a. 








Add, Annotation: Apld. Bonham vv. May- 
cock (1028), 1388 E.R. 736, 
Add, Annotation: Refd. Bonham rr. May- 
cock (1928), 188 1. T. 736. 

. .ldd. Annotation : —Refd. Bonham r. May- 
cock (1928), 138 L. 7. 730. 
Add. Annotation: - Refd. Bonham v. May- 


cock (1928), 188 LT. 736. 

Add. Annotations: Apld. Bradford vr. Price 
(1923), 92 L. J. K. Bo s7l. Refd. Australian 
Bank of Conmerce v. Perel, [1926] A.C. 737. 
Add, Annolation: Generally, Mentd. Brad- 
ford v. Price (19238), o2 LL. J. K. BL STI. 


747a. — — Authority to receive cash for goods -- 


Notice to purchaser to draw cheques to seller’s 
order!. —Pitfs., who were coal factors, engayed 
W. to manage a branch busimess for them. 
W. was authorised to receive payment in 
cash for coal supplied by pltis. to their 


PART V. SECT. 3, SUB-SECT. 12,— 
« (GC). 


co. Committee Of  untneorporated 
assocwutun—Himployment by.) Held: 
the committee were under nu personal 
Hability to the employce for his salary, 
—GRAHAM v0. CAKPENTER (1926), 28 
W.A. L. ht. 66.—AUS. 


PART V. SECT. 3, SUB-SECT. 13.-—-A. 


ad. Agent—Ilulding out.}—Ifadebtor 
gives money to another to pay to his, 
the debtor's, creditor, but the third 
party fails to pay the same over, the 
debtor is liable for the amount, unless 
the tlurd party waa the creditor’s 
arent. The onuva ls on the debtor to 
prove either that there was an expres? 
agency, or to show, by the acts of the 
creditor, that these were sufficient 
to establish agency by holding out or 
estoppel.—CARR v. Fry & McCunk, 
(1924) 4 D. L. Rt. 735.—CAN. 

711 v. Right to receive 
depost!.}—-AD ent for sale has no 
1mplied authority as such to receive 
a deposit. — PEARSON v. WILSON (1917), 
Q. W. N. 49; 11 Q. J. P. 105.—AUS. 


711 vi. _— . —PItf. made 
an offer to D., as agent for L., to pur- 
chase land of L. for $5,000, & with 
the offer paid $200 to D. as a deponit. 
In an action for return of the $200, 
the offer not ha been accepted, 
the trial judge found that L. when 
approached by pltf. sent him to D. 


J.B. 














& told bin to make an offer through 
1): that D. procured from pith a 
written offer to purchase at $5,000, 
paying part only in cash, & that offer 
wan refused by L.: that D, obtained 
from pitf, a second offer to pay all 
cash, & this L. also refused :—dJ/eld - 
1). had authonmty to reecive an offer, 
&, as the making of a deposit wax a 

art of that offer, D. was not going 

eyond his authority in reecelving it. — 
SILVERMAN v.o LEGREK (1919), 44 
O. L. R. 1073 47 DU RR. 71350 15 
O. W.N. 278.---CAN. 


se. Person obtaining possesmon of brill 
Of lading—-Intervention between shipper 
dé cuonsignee.j|-~Mere possession of a 
DIN of lading in the hands of a person 
who has intervened between the 
orginal shipper & the consignee & is 
in no way identified with the trans- 
action except by possession of the 
document, does not give him any 
authority to give a valid discharge of 
the money payable by the consignec.— 
STEWART v. RICHARDBON Soxs & Co., 
Lrp., {1920] 3 W. W. RR. 134: &: 
re L. It. 625; 30 Man. Ju. RR. 481.— 


PART V. SECT. 3, SUB-SECT. 13.-—-B. 


746i. Ayent.}—-Au agent authorised 
to receive money for his principal 
may not receive anything but money ; 
but, if he receives a cheque on a bank, 
& the amount of the cheque 14 paid 
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to the agont before his authority is 
rovohel, that ts a good payment to 
his: principal Dnroky oo» GQuynrr 
(1920), 47 O f KR. 1373 68 Dod R, 
5086; 170. W.N.474 CAN, 


746 ji. - - .J~-JIf one {% authorised 
to BcH anything for another, the 
presumption is that bo is to sell for 
cash, ubless there ts something to show 
to the contrary. Watson ¢. CADILIEAG 
Moron Sates Co., Lrp,, [1Zo] 3 
W. W. 2, 107.- CAN. 


af, - -— Authority to collect debts— 
Cashing cheques recerved.s—A cleth 
employed in the bubiness of the 
Canadian Govt. elevators, whose 
oxpress duties were to collect amounts 
due from grain dealers for fraiaght 
charger, ete., & on presentation of 
bills of lading & payment of charges 
to hand out warehouse rccarpte, & 
deposit all money collected to the 
credit of the Recalver General ina 
designated bank & at certain intervals 
to remit by draft to the head office 
of the business, & which charges were 
«almost always pald to him by accepted 
eheque, although they might have 
been received In cash if so tendered «-- 
Held; to have no authority to cash 
any cheques paid to him or any 
ontensible authority jurtifying ans 
bank giving him the cash for any auch 
cheque.—H. ©. KRoyan Basan 01 
CANADA, {1920} 1 W. WR. dfs 
oa LL. R. 293; 30 Man. L R fn3 


4 


Cases 747a—810. 


750. 
761, 
7162. 


754. 


customers. Pltfs. had notified their cus- 
tomers, including defts., that all cheques 
must be made payable to pltfs.’ order, & 
not to that of W. Defts. nevertheless paid 
for coal supplied to them by pltfs. by cheques 
made payable to W. or order. All these 
cheques were duly honoured on presentation. 
W. paid seven of defts.’ cheques into his own 
private account & embezzled the proceeds : 
—Held: as W. was authorised by pltfs. to 
receive payment in cash for coal supplied, 
& defts. had paid W. by cheques payable 
to his order, & the cheques were duly 
honoured, defts. were discharged, notwith- 
standing that pltfs. had notified them that 
all cheques must be made payable to 
pltfs.’ order.—-BrapForp & Sons v. PRICE 
BroruEenrs (1923), 92 L. J. K. B. 871; 129 
lL. Ty 408 ’ 39 i L. R. 272. 

Add. Annotation :—Consd. Bradford v. Price 
(1923), 92 L. J. K. 33. 871. 

Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

Add. Annotations :—As to (8) Refd. Robinson 
v. Marsh, [1921] 2 K. B. 640; Bradford v. 
Price (1923), 92 L. J. K. B. 871. 

Add. Annotation :—Refd. Allen wv. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


768. 
769. 
778. 
778. 
781. 


786. 


798. 


807. 
809. 


810. 
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Add. Annotation :—Refd. Bradford v. Price 
(1928), 92 L. J. K. B. 871. 
Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 


Add. Annotation :—As to (1) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 

Add. Annotation :—As to (2) Refd. Bradford 
v. Price (1923), 92 L. J. K. B. 871. 

Add. Annotations :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871; Butwick v. Grant, 
{[1924] 2 K. B. 483. 

Add. Annotations :—Refd. Fettes v. Robert- 
son (1921), 37 T. L. R. 581. Mentd. Spencer 
v. Hemmerde (1922), 128 L. T. 38. 

Add. Annotations :—Consd. Cheshire v. 
Vaughan, [1920] 3 K. B. 240; Maskell v. 
Hill, {1921) 3 K. B. 157. Mentd. Cohen v. 
Hall, [1922] 2 K. B. 37. 

Add. Annotation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 393. 

Annotations: For ‘For full anns., see LAND- 
Lorp & TENANT,’’ read ‘‘ For full anns., see 
SALE oF LAND.”’ 

Add. Annotation :—As to (3) Refd. Chilling- 
worth v. Esche (1923), 92 L. J. Ch. 461. 
Annotations :—For full anns., see S. C. No. 
1192, post. 


PART V. SECT. 8, SUB-SECT. 15. 


8041. Ageni— paplicd authority from 
circumstanves—-If usband authorised to 
purchase stuck for unfe.\—The fact that 
& husband was authorised to act, & 
has acted. as his wife’s agent in the 
purchase of stock through brokers does 
not in itself justify the brokere in 
assuming that he in hor agent to direct 
a sale of It; & even assuming that the 
rulos of the stock exchange subject 
to which tho order to purchase was 
placed confer on the husband authority 
to direct such sale, the brokers’ 
responsibility to the wife for the pro- 
ceeds of the sale is not discharged by 
payment to the husband unless they 
show that he had authority, either 
express or implied, to receive 
the money.—AIKM4N v. BURDICK 
BROTHHRS, [1923] i D. L. R. 852; 8 
W. W. 2. 785: varying, (1923) 1 
D.L. BR. 11865; 81 3B OC. R. 478.—CAN., 


808 v. -——— Break wn market. }— 
Instructious by an owner of wheat to 
his agent to ‘sell’ without more 
means * sell as svon as possible,” unless 
there is something in the circunstances 
or the custom of 4 yer neu ar trade 
known to both parties to rive the words 
a differout meaning. Whore inetruc- 
tions to soll, without stipulating any 
price, were given after the close of the 
market on May 3:—fleld: the agent 
was justified in selling without further 
instructions at the opening of the 
inaihet on May 4, though the market 
had broken by reason of the Grain 
Exchange having withdrawn option 
trading & tho possibility of the Govt. 
fixing the price.- -GRARHART» QUAKER 
Oats Co., [1919]3 W. W. R. 888.—CAN. 


wired to S., a land agent. ‘“ Bed-rock, 
£138,250 net, #400 down, stock & 
furniture at valuation’ S. replied, 
** Your wire says £400 down; suppose 
you mean £4,000, wire us wiving 
authority to sell if we can get your ne 
price.”” Deft. then wired, ‘ Four 
thousand down. Sel] if you can get 
my net piice ” SS. replied, ‘‘ Have sold 
iu accordance with your wire, freehold 
for £13,750, stock & furniture at 
valuation, chewing you £13,250 net, 
£4,000 to be paid down, balanoe to 
be arranged on mntge. by you. Pos- 
----“== ag soon as license granted, not 





ee ee 





later thanAug, 20, £500 deposit paid ’’: 
—HUeld: 8. had no authority to seli 
on the terms on which he did sell.— 
PRINGLE v. MOKAY, [1922] N. Z. L. R. 


81 s —N.Z. 


$15 fiia. —— —— -——- ——.}-- 
GRARHART 0. QUAKER Oars Co, (1918), 
42 D. L. R. 791.—CAN. 


816 ilib. } 
A land agent, whom pltf. had informed 
of his willingness to sell a property 
for £900, obtained an offer of £825 
& telegraphed it to pltf., but through 
a mistake in transinission the message 
as delivered to pitf, mentioned £025 
as the amount of offer. itf. tele- 
graphed his acceptance without naming 
an amount. The offer having been 
withdrawn, the agent agreed to gell 
the property to deft. for £625, & let 
him into possession. On the tender 
of the formal contract to pltf. for 
execution a month later he learned 
about the mistake in the telegram for 
the first time & refused to complete :— 
Held: tho specific authority originally 

ven to the agent did not authorre 
he sale of pitf.’s property for less than 
£900, & no land agent as such is held 
out as having a general authority on 
behalf of hia client to sell on any terms 
or at any Feces Aer v. 
BUCHANAN, [1920] N. Z L. R. 103.— 


815 v. —— j—Pltfs., an 
incorporated co., owning lotsa of land, 
appointed C, their general manager to 
supervise the sale of the lots. In 
the agreement between pltfa. & C. it 
was provided that he had no authority 
to make any representation as to 
pltfs ° properties other than those con- 
tained in their printed matter, & that 
ne ehould have authority to accept 
offers for the purchase of lots accordin: 
to pitfs.” price-list. Pbltfs. siipioved 
G. to sell their lotsa. G., in Mar. 1914, 
telephoned to deft. from plitfs.’ affice 
& induced deft. to buy two of tho lots, 
upon the express agreemont § that 
pitfs, would resell the lots not later 
than Aug. 1914, at a profit of $100 on 
each lot; GQ informed deft. that he 
was authorised by C. to make this 
Urwan telephoning’ Reand what Gy 

. was epho eard what G. 
said; C. told G. that he should not 
have said that pitfs. would resell 
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| 
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the lota; but, according to the testi- 
mony of G., C. himself was not called 
as a witness, C. ratified the repre- 
sentation made in his name & ostensibly 
by his authority :—Held: C., as 
goneral manager, had ostensible autho- 
rity to make or ratify the collatcral 
agreement, & any secret restriction of 
his authority would not affect deft. 
who relied upon his being the general 
manuger.—CANADIAN GENFRAL 8E- 
CURIIIES Co., Lrp. v. GRORGE (1918), 
42 O.L. R. 560; 130. W.N. 355; 14 
oO. W. N. 71 FY 43 D. L. R. 2().— CAN. 


817 ii. Implied authordy.}— 
A broker who had purchased corn on 
margin tor a customer :—Held: justi- 
fied in selling on the customer failug 
to forward margin moncy when 4 
slump occurred in the market-price, 
a general condition of the broker 
transacting such business being that he 
reserved the right to close transactions 
without further notice when margins 
were unsatisfactory, which condition 
the ct. inferred must have been known 
to the customer who had been for some 
time a *‘ room trader ’’ & dealer on a 
larger scale in the broker’s office -- 
MALOOF v. BICKELL, [1920] 1 W W. R. 





407; 50 D. L. R. 590; 17 O. WL. NN, 
817 ili. ———- <Atdhorily to find pur- 


chaser.}—On Jan. 20, 1920, deft. 
handed to his brokers a Ietter in these 
terminus: ‘“‘] authorise yuu to procure 
a bnyer of the above premises for 
Ra. 45,000 & on your sending sane, 
1 shall pay you as remuneration at 
I per cent. on the purchase-moncy. 
The same will be paid at the regis- 
tration of the conveyance, otherwise 
not.”? The offer contained in the 
letter waa accepted by pltf. & there- 
upon the fact of such acceptance was 
communicated on the same day to 
deft. :—Held: the offer contained in 
the letter amounted only to an offer 
to be put into touch with intending 
buyers of the premises & it was in 
no sense an authority to the brohersa 
to sell deft ’s property or an offer on 
the part of the vendor to aell the 
Had ote to whoever might be brought 
n touoh with the vendor by the 
brokers.--PURNa CHANDRA 
InpDR« CHANDRa Roy (1921), 
49 Calo. 389.—-IND. 


Dorr v. 
LL. R. 


$23. Add. Annotation :—Generally, Mentd. Low- 
ther v. Harris, [1927] 1 K. B. 3938. 


828. Add. Annotations :—-As to (1) Distd. Common- 

wealth Trust v. Akotey (1925), 94 L. J. P. C. 
. MRefd. Bradford v. Price (1923), 92 
L. J. K. B. 871. Generally, Refd. Jones v. 
Waring & Gillow, [1926] A. O. 670. 


829. Add. Annotation :—Refd. Lowther v. Harris 
(1926), 43 TT. L. R. 24, 


838. Add. Annotations :—Consd. Keen v. Mear, 
{1920} 2 Ch. 574. Apld. Lewcock v. Bromley 
(1920), 127 L. T. 116. 


884. Add. Annotation :—As to (1) Consd. Keen 1. 
Mear, [1920] 2 Ch. 574. 


834a. |—A general authority to an 
agent to find a purchaser of a house does not 
authorise the agent to sign a contract binding 
on the vendor. There must, to justify such 
a signing, be a special & express authority 
to sign.—LEWwcock v. BROMLEY (1920), 127 
L. T. 116; 37 T. L. BR. 48 ; 65 Sol. Jo. 75. 


——.]—The mere employment of an 
estate agent by an owner to dispose of a 
house confers no authority to make a con- 
tract. The agent is solely employed to find 
some one to negotiate with the owner. But 
if the agent is definitely instructed to sell at 
a certain price, those instructions involve 
authority to make a binding contract & to 
sign an agreement. 

But the authority is limited to signing an 
open contract & docs not authorise the 
agent to sign a contract with special con- 
ditions, e.g. as to title with which it is no 
part of an estate agent’s duty to deal.—- KKEN 
v. MEAR, [1920] 2 Ch. 671; 891. J. Ch. 513 
121 L. F. 19. 


Add. Annotations :—Consd. Keen v. Mear, 
[1920]2 Oh. 574. Distd. Lewcock v. Bromley 
(1920), 127 L. ‘T. 116. 


836a. ——- -——.] —KEEN v. MEAR, No. 834b, anle. 


836b. —— Authority alleged to be limited to 
state price.)—Action for specific performance 
of a contract alleged to have been entered 
into by letters between pltfs. & If. & h., 
estate agents, whom pltfs. alleged were ayents 
for the first deft. for the sale to pltfs. of free- 
hold premises. The defence was that the 
agents had a limited authority to state a 
rice only. The premises had been offered 
or sale by auction by order of the mtgees. 
under particulars & conditions of sale referred 
to in the correspondence on Jan. 18. H. 
R. inclosed plan & auction particulars to 
pitfs. stating in their letter that their client 
would be willing to sell the frechold at £550. 











834b. 


836. 





821i. ——~ General authority—Sale 
in. own name.}—Held: position of 
pitfs. boing that of brokers, in sell 


in their own name they acted beyon 
the scope of their authority.—PaTER- 
bON v. MCCALLUM, (1921] N. Z. L. R. 
869.-—-N.Z. 

833 xiiia. ———_ Instructions to pro- 
cure purchaser at Pages ag sum. }-—In 
negotiations for the sale of peperty 
a notification by a principal to his 
agent that he will accept a pur- | 
chaser at a specified sum will not 
authorise the agent to conclude a 
contract.—-CaBNEY wv. Fais (1920), 
54 I. L. T. 61.—IR. 


sk. Solicitor — Authority to recetuve 


@xors. 5 


of. 


| 


tendera—T'enders to be sent cither to 
or principal. }—Exors. gave instructions 
to solra. to advertise for tenders for a 
roperty & they told the solrs. 
nsert in the advertisement a notice to 
the effect that tenders might be sent 
either to the solrs. or to either of the 
this latter the solrs. did not do. 
A tender was received by the solrs. & 
| forwarded by them tothe exors & they 
wrote acknowledging the receipt there- 
Some days later the tenant of the 
peovert” forwarded a tender to oue of 
be exors., who did not communicate 
with his co-exor. or the solrs. alreout It. | 
The solrs., having heard no more frem 
the exors. entered into a coutiact to | conditional sale contract before | 
sell the property to the person who | is In default, forbidding hiui, unde » 
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Vol. 1—Agency. Cases 822—860, 


On Jan. 27, pltfs. offered £4100. On the 
28th H. & R. submitted that offer to the frst 
deft., & asked for her instructions. On 
Feb. 8, the first deft.’s husband communi- 
cated with H. & BR. over the telephone, & 
on Feb. 10, they wrote to pltfs. stating that 
their client would not accopt £400, & that 
‘* we are now authorised to close with you if 
you will increase your offer to £450.""— Pitfs., 
on Feb. 14, wrote to H. & R. referring to 
the letter of Fob. 10, & stating “we are 
prepared to accept your offer of this pro- 
perty agreeing to the price of £450. Kindly 
forward the contract in due course.” On 
Feb. 17, H. & R. wrote informing the firat 
deft. that, as instructed by her husband, they 
had offered the property to pltfs. for £450, 
& that pltfs. had agreed to buy. The second 
deft. was prepared to purchase the property 
from the wtgees. at a price more than £400 : — 
Held: tho agents had authority to conclude 
the contract, & pltfs. were entitled to judg- 
ment for specific performance of it.—ALLEN 
& Co., LTD. v. WHITEMAN (1920), 89 L. J) Ch. 
534; 123 L. T. 773; 64 Sol. Jo. 727. 


Add. Annotation :—Refd. Banque Belgo Pour 
i’ Ktranger v. Hambrouck (1920), 37 T. L. RR. 
76. 


887. 


838a. 


-——,| -The mere relation of principal 
& factor confers, ordinarily, an authorify to 
sell at such times & for such prices as the 
factor may, in the exercise of his discretion, 
think best for his employer 3) but if he recerve 
the goods subject to any special instructions, 
he is bound to obey them.— SMART 1. SANDARS 
(1816), 3 ©. B. 380; 16 L. J. OC. BL. 803) 7 
L. TOS. 339; 10 Jue. Stl 3 136 fe. R. 152. 

Annotations: Refd. Campanart or. Woodburn (1851), 15 

(. . 4003 Slebol », Springfield (1863), 3 New Hep. 86, 
Donald v. Suckling (1866), L. 1. 1 Q. BK. O85. 

840. Por existing citations read “ (18148), 5 Co B. 
$05; 171. FC. RP. 2685 ff i. 1. OO. S. 178; 
12 Jur. 751; L386 WK. Re. 2832.” 


845a. —— Authority to discount Dill.] ~If an 
agent employed by the indorsees of n bill to 
get it discounted warrant it to be a good one, 
his employers are bound by his act, & are 
liable to refund if the bill be afterwards dis- 
honoured by the acceptor. -V ENN v. ILAR- 
ra (1791), 4 Term Rep. 177; 100 Is. RR. 
5. 


Annolations >—Refd. Fy dell v. Clark (1796), 1 
Lyon v. Molle (1804), 1 Smith, K. Bb. 478; 
ke p. Bushell (1844), 3 Mont. D. & De G@. 616; Royal 
Albert Hal! Corpn. v. Winchelsea (1801), 7 'T. L. 1. 362. 


850. Add. Annotation :—Refd. Collins v. Hopkins, 
[1923] 2 K. B. 617. 


860. Add. Annotation :—Refd. Collins v. Hopkins, 
{1923} 2 K. B. 617. 


Kep. 447; 
Aoraman, 


made the first tender  J/ledd thie 
solrs. had no authority to give notice 
to the person making the first offer 
that his tender was acecpticd Deans 
vo. ORR (1922), 63 1D. I Wh. 720.—CAN. 


PART V. SECT. 3, SUB-SECT. 16. 

a. Transpose lincs 5 & 6 of this 
paragraph. 

PART V. SEOT. 3, SUB-SECT. 17. 


al. Agent forindding purchaser to 
| machinery only partly paid for— Auth 
ay as such.}—Where a letter, sent to 
a buyer of a farm machine under 1 


ent 


to 


. Cases 872—989a. 


872. Add. Citations :—affd., [1918] A. C. 626; 87 
L. J. K. B. 1158; 119 L. T. 446; 347. L. RB. 
518; 62 Sol. Jo. 665, H. L. 

Add. Annotations :—Mentd. Calmenson v. 
Merchants’ Warehousing Co. (1920), 
J.. T. 129; Dey v. Mayo, [1920] 2 K. B. 346; 
Everett v. Griffiths, [1921] 1 A. C. 63]. 
Hearn v. Southern Ry. (1925), 41 T. L. R. 
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805; Jones v. Great Western Ry. Co. (1930), 
47 T. L. R. 39. 


888a. Salesman — Authority to cancel sale.|— 
LECKENBY v. WOLMAN, No. 308a, ante. 


897. For ‘‘ For full anns., see Estrorret,”’ read 
‘‘For full anns., see DEEnS, Vol. XVII., 
p. 216, No. 285.” 


Part VI—Delegation. 


906. Add. Annotations :—Apld. Tarn v Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
tr. Lethem, Muller v. I. BR. Comrs. (1927), 44 
T. L. R. 53. Refd. Prager v. Blatspiel, Stamp 


& Heacock, [1924] 1 K. B. 566. 


Add. Annolations:—Apld. Tarn v, Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller ». I. R. Comrs. (1927), 44 
T. Iu R. 53. Refd. Prager v. Blatspiel, Stamp 
& JIeacock, [1924] 1 K. LB. 566. 

Add. Annotations :—Refd. Prager v. Blatspicl, 
Stamp & Heacock, [1924] 1 K. B. 566; Tarn 
v. Scanlan, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethem, Muller v. 1. R. 
Comrs. (1927), 44 ‘I. Tu. R. 63. 

Add. Annotations :—As to (1) Refd. Prager v. 
Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
h66. (Generally, Mentd. Jebara v. Ottoman 
Bank, [10927] 2 K. B. 254. 


Add. Annotation :—Refd. Prager 1. Blatspiecl, 
Stamp & Heacock, [1924] 1 K. i. 566. 

Add. Annotations: Refd. Prayer v. Blatspiel, 
Stamp v. Heacock, [1924] 1 IS. B. 566; ‘arn 


922. 


926. 


941. 


942. 


944, 


v. Scanlan, Neilsen, Andersen 1. Collins, 
Muller (London) v. Lethem, Muller v. I R. 
Comrs. (1927), 44 T. L. R. 53. 

945a. -— .] CALICO PRINTERS’ Assocn. v7. BAR- 
CLAYS BANK & THE ANGLO-PALESTINE Co., 
Lrp, (1930), 170 L. T. Jo. 469. 

955. Add. Annotation :—Gencrally, Refd. Muller 
(London) v. Lethem, Same v. I. R. Comrs., 
[1927] 1 K. B. 780. 

966. Add. Annotation :—Consd. Howard Houlder 
v. Manx Isles 8.S. Co., [1923] 1 K. B. 110; 
Refd. Bentall, Horsley & Baldry vr. Vicary 
(1080), 47 T. da. R09. 

975. Add. Annotation :-——Consd. Belvedere Tish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

-|) — NATIONAL EMPLOYERS’ 
MUTUAL GENERAL INSURANCE Assocn., LTD. 
v. ISLPHINSTONE, [1929] W. N. 135. 

981a. ——— Fallure to give proper instructions to 
sub-agent.|—SELLER v. WorK (1501), Mar- 
shall on Marine Insurance, 4th ed., p. 243. 





980a. 


Part Vil—Ratification. 


987. Add. Annotation :—Consd. Re Becket, Purnell | 


. Paine, [1918] 2 Ch. 72. 

-]—Resps.’ manager, without 

their authority & fraudulently, obtained 

from their bankers, in exchange for cheques | 
drawn by resps. upon the bankers, drafts for | 
equivalent amounts drawn by the bankers | 


989a. 








upon themselves, payable to bearer, & crossed 
‘not negotiahle.”? These drafts the manager 
paid to an account which he had with applts., 
& they collected the amounts. lNesps. sued 
applits. for damages for conversion of the 
drafts :—Held: the action failed, since resps. 
could not ratify the act of their manager in 


tircat of seriour consequences, to use 
the machine, is written by an agent 
of the seller, with authority to sel] & 
collect the purchase-money & muke 
xottlements therofor, as an assortion 
of a night which is to continue until 
the buyer makes a settlement, it will 
bo held to be written within the ap- 
parent soope of such agent's authority. 
—RORERT BLL KNuink & THRESHRR 
20. 0. FARQUHARASON, (1938) 1 W.W. RR. 
924; 11 Sask. L. R81; 39D. L. RB. 625. 


sm. JI?eal estate ayent— tuthority to 
describe property.)—A real estate agont 
employed to find a purchaser has 
implied authority to describe to an 
intending purchaser the property 
offered for sale & to state any facts or 
circumstances which may affect its 
value.—-Huaa@ vo. Low (Sask.), 41028) 
4D. Ll. RR. 3153 (1928) 2 W. W. R. 
T10; on appeal, (1929) 3 D. L. RB. 725; 
2W.WLR 6S; 23 8.0, 2. 592.—CAN. 


sn. Aanager of farm—Authority to 
engage labour—-d sell produce.|—A 
manuger of a farm or estate may 
engago labour to do the necessary 
work thereon, or he may sell the pro- 
duce, & then the owner will be bound 


by the ropresentations made by the 
munager as to such produce.- -RAVENE 
PLANTATIONS, Lrp. 0. ESTATE ABREY, 
[1928] App. D. 143.—S. AF. 


PART VI. SECT. 1. 


906 iii. Mother managing 
daughter’s property.J—— Where a person 
employs another telying upon hip 

eculiar aptitude for the work entrusted 
o hin, it is not competent for that 
person to deleaate the trust to another. 

Where the authority whieh a mother 
had to manage her daughter’s property 
involved a certain trust or discretion 
for the exercise of which she was 
selected :—Held : she could not dele- 
gate that trust & appoint her husband 
to porform the duties of her agency 
Ropsinson vr. Lone, $1923) 3 D. L. R. 
918.—CAN. 

906 iv. Manager of property. }— 
A lease is invalid if it is granted by a 
person as attorney for one who is a 
manager of the property leased, & 
who did not negotiate or consider the 
lease or know of it until after its execu- 
tion.-—-BONNERJI ov. SITANATH DaS 
(1921), 49 L. R. Ind. App. 46; I. L. R. 

| 49 Calc, 325.—IND. 
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PART VI. SECT. 3, SUB-SECT. 1. 


943 iii. ——.J-—-If ap agent for 
salo of grain to whom the goods are 
consigned or delivered, comagus the 
same to a sub-agent for pale, & the 
bill of lading & such other documents & 
circumstances as there are support 
the inference of the agent’s right to 
deal with the goods, then in the ahsence 
of anything showing a contiary inten- 
tion the sub-agent has only to account 
in respect of the proceeds to the first 
agent & not to the original principal. 
— HINCHCLIFFE v. BAIRD & BOTTERELL, 
{1920} 3 W. W. R. 159; 68 D. L. R. 
451; 30 Man. L. R. 520.—CAN, 





PART VI. SECT. 3, SUB-SECT. 2. 


064 v. Contract with aub- 
agent approved by principal.}—Where a 
co. h engaged an agent to sell its 
shares, had intended him to employ 
sub-agente, & had approved of the 
contract made by the agent un its 
behalf with a sub-agout :—Held: the 
co. was liable to the sub-agent for 
commission due under his contract.— 
BERGMAN v. CANADIAN Farm Iu, Co., 
[1924] 1 D. L. R. 350.—CAN., 








obtaining the drafts, so as to have a title to 
sue, without also ratifying his subsequent 
dealing with the drafts, the form of which 
made collection through a bank necessary .— 
Unron BANK OF AUSTRALIA v. MCCLINTOCK, 
(1922] 1 A.C. 240; 91 L. J. P.C. 108; 126 
L. T. 588, P. C. 


Annotation :—Refd. Australian Bank of C : 1, 
tous] Ae. 737. of Commerce v. Pere 


Compare No. 338a, ante. 


995. Add. Annotation :—Refd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 

998. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 

1002. Add. Annotations :—Mentd. McMillan v. 
Canadian Northern Ry., {1923j A. C. 120; 
Walpole vr. Canadian Northern Ry., {1923] 
A. @. 113. 

1005. Add. Annotation :—Refd. The Joannis Vatis 
(1921), 91 L. J. P. 182. 


1009. Add. Annolalions :-- Refd. Drughorn +. 
Rederiaktiebolaget Trans-Atlantic, [1919] 
A. C. 203; The Joannis Vatis (1921), 91 
1. J. P. 1825; Underwood v. Bank of Liver- 
pool, Same v. Barclays Bank, [1924] 17 K. B. 

7793 Robinson v. Midland Bank (1925), 41 
TT. L. 1k. 402. 

1022. Add. .Annotation :— Consd. 
Atherton (1921), 125 L. T. 690. 

1026. Add. Annolation :~Refd. Reynolds v. Ather- 
ton (1921), 125 q.. y. 690. 

1027. Add. Annolation:- Refd. Ie Bebington’s 
ee Bebington v. Wildman, {1921} 1 
Ch. 559. 

1028. Add. Annotation :--Refd. Le Bebington’s 
Tenancy, Bebington v. Wildman, [1921] 1 
Ch. 559. 

1029. Add. Annotation :--Refd. Re Bebington’s 
Tenaney, Bebington v. Wildman, {192117 1 
Ch. 559. 

1033. Add. Annolution: Refd. Bowyer, Philpott 
*, Payne v. Mather, [1919] 1 K. BR. 4A19. 
1033a. —-—-— After issue of notice to abate~ Before 

institution of proceedings.) — Ly a bye-law 


teynolds tv: 


PART VII. SECT. 3. 


1006 v a. -] — TW. was 
tenant to P. of lands held under a lease 
which expired on Sept: 29, 7s8O.  L. 
brought an ejectment to reeover 
possession of the lands, & for mesne 
rates, & after he was im a position to 
mark judgment, ao agreement was 
entered into in Nov. 1881, between 


vet the land. 


£1,000 for use & oceupation,. 
nis defence clafined the benefit: of the 
payment hy D. of the £460, & by leave 
of the Judge at the trial pald Gd. into 
ct. on the count in trespass. 
trial P.’s agent deposed that he told 
D. that whoever gave bum #560 would 
D)., who was examined 
for H., deposed that he hnew £4860 was 


Vol. I.—Agency. Cases 989a—1082a. 


of the city council of W., which was the 
sanitary authority of W., it was provided 
that whenever the council was in vacation 
the mayor & the chairmen of the respective 
committees of the council might pive such 
instructions as were requisite with respect 
to any matter of an urgent nature, provided 
that all such acts were in due course reported 
to the council. The council of W. held no 
meeting between July 26, 1917, & Oct. 18. 
1917—the summer vacation, & the public 
health committee of the council did not sit 
between July 17, 1917, & Oct. 9, 1917. On 
July 17, 1917, the public health committee 
passed a resolution appointing its chairman, 
& in his absence the acting vice-chairman, 
to deal with all urgent matters on behalf 
of the committee during the summer 
vacation. ‘This resolution was reported to 
the council & approved by them on July 
26, 1917. About the middie of Sept. 1917, 
the medical olficer of health, being satisfied 
that a nuisance existed upon — certain 
premises in the district of the council A 
city of W., caused a written notice of the fact 
of its existence to bo served on the owner 
of the premises under Public Health London 
Act, 1801 (c. 76), 8. 3. As the nuisance was 
not abated, the matter was reported by the 
medical ollicer to the chairman of the public 
health committee, & the latter, cousidering 
that the matter was urgent, & acting under 
the authority conferred upon him by the 
resolution of the public health committee, 
which had been confirmed by the council, 
as before stated, directed that a notice should 
be served upon the owner of the premises 
requiring him to abate the nuisance in accord- 

»with the provisions of sect. 4 of the Act. 
This notice, which was issued in due form, 
was served upon the owner on Sept. 25, 
1917. This action of the chairman was 
reported to the public health committee at 
their first meeting after the summer vacation, 
on Oct. 9, 1917, & approved by them, & 
the matter was later on, on Oct. 18, 1957, 
reported to & approved by the council, As 


H. by ao-called ratifieation, unless at the time 
of the contract the so-called agent wus 
not acting for biinvelf but was intending 
to bind an ascertainable principal; 
even df it i intended that some une 
named principal shall benefit, i¢€ the 
Ho callod agent purports to be acting 
for himself & not for another, the 
rule) applies. —MCCALLUM v. COHOk 


At the 


H. & P., by which P. agreed to grant a 
lease to H. for 31 vears from Sept. 29, 
1854, Hl. pasing £860 on or before 
Dec. 15, a8 & for mosne rater up to 
that date, & for costs, & that H. should 
be at liberty to vell subject to the land- 
lord’s approval, H. not having paid 
such sum of £860, judgment for powes- 
sion was entered on Lec. 16. After 
the entry of the judgment negotiations 
took place between P. & D. who had 
tahen the lands temporanly for yrazing 
far FF thin catsl lamsdla ta 
m Jan. 2, 1885, JD). paid P. 

the following day signed a 

p._, -—- for @ lease for 35 years from 
Sept. 29, 1831, at the yearly rent of 
£200. PP. was only tenant for life of 
the lands, & could not take a fine, & 
there was no mention in the agreement 
with D. of the payment by him of the 
£860. On Jan. 6, 1885, the writ in the 
present’ action was issued hy P. against 
. Claiming £1,000 damages fur mesne 
protits from the expiration of the lease 
on Sept. 24, 1830, & in the alternative 


awa laacwa af 


claimed from HH. for arrears of rent & 
costs, & that he wan willing to pay that 
sum on getting a good lease. The 
question left to the jury was °° whether 
the £560 was paid by fh. & received by 
PP. as for the tent of the farm due by 
He”) ‘They Jound that it was, & that 
the 6d, lodged in ct. was sufficient :—- 
Held: there was evidence proper to be 
submitted to the jury that the £860 
Was pad by DP. & received by H. a* *& 
for the arrears of rent & costs, & t 

it wus competent for H. to adop 
Gli LEO VPEMOU Ul LUG PUY ICL as 
defence to the present actfon.— 
PURCELL v. HENDERSON (1885), L. FE 
16 Lr. 213, 466.—IR. 


1006 v b, ‘*———J—A contract 
mado on behalf of a person, but with- 
ver. Guthority, by a person who docs 
not profess to be acting for a principal 
cannot be rutified.—REIMER v. JLOBEN, 
{1918] 1 W. W. R. 425.—CAN. 


1006 vec. ——.J—A person does 
not become a principal by any act of 
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(1918), 44 O. L. KK. 407; 46 DL. 
733; 15 O. W. N, 262.—-CAN. 


1008 vd. —— ——.]}--Pitl, & F. 
were customers of defies.’ bank & IT, 
was, unknown to pltf., largely lude bt« 
to the bank. K., a branch manages, 
drew up @ promissory note for $2,000 
Which wa» signed by F. & made par- 
able to the order of pitf. on demand. 
Pitf., was induced to : * 
$2,500 before the undertaking by K. 
written on the note, “ this auie will 
be paid when demanded," but K. did 
not sign this efatement as branch 
manager. The bank received the 
money by pltf.’s cheque payable to 
order of F. & indorsed by him, which 
sur was then used to Hyguidate F.'s 
debt to the bank, Pltf. claimed that 
deft. bank had ratified the aots of K. 
& were liable :-—Held: {t was not the 
futention of K. as shown by the «11 
dence to act as agent of defta. In th: 
transactions..—BRAASETH ov. Ror 
BANK OF CANADA (1922), 67 D. L 1 
710.—CAN, 


Cases 1088a—1128. Enoiiso AND Empire Dicest SuPPLEMENT. 


the nuisance still continued, proceedings were 
taken against the owner by the sanitary 
inspector, & on Dec. 5, 1917, an order was 
made for its abatement by the magistrate 
who heard the complaint. The owner there- 
upon applied for & was granted a rule nisi 
for certiorari to quash the order of the magis- 
trate on the ground that the same was made 
without jurisdiction, the notice of Sept. 25, 
1917, not having been given by the authority 
or direction of the council or of the public 
health committee, or after consideration by 
them in pursuance of Public Health London 
Act, 1891 (c. 76), s. 4 (1):—Held: as the 
act of the duly authorised agent of the 
council, namely, the chairman of the public 
health committee, appointed to act in urgent 
matters during the vacation under the bye- 
law & in pursuance of the resolution of the 
committee subsequently ratified by the 
council, was reported to & approved & 
ratified by the council prior to the institution 
of proceedings against the owner of the 
premises, the ratification related back to the 
time of the doing of the act in y acarlae 
namely, the serving of the notice of Sept. 25, 
1917, & the magistrate had jurisdiction to 
make the order of Dec. 5, 1917.—R. v. 
CHAPMAN, Ha p. ARLIDGR, [1918] 2 K. B. 
208; 87 L. J. K. B. 1142; 119 L. T. 59; 
82 J. P. 229: 16 L. G. R. 625, D. C. 

ssleuas riety pe. & Rowyer, Philpott & Payne v. Mather, 

1040. Add. Fenn :—Refd. P: .ger v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Tarn v. Scanian, Neilsen, Andersen v. Collins, 
Muller (London) v. Lethom, Muller v. I. R. 
Comrs. (1927), 44 T. L. R. 53. 


ae ones — a ree een ~~ - 


PART VII. SECT. 5. 


os 


ratification.—McKay 





——— 








1074. Add. Annotation :—Mentd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


1079. Add. Annotation :—Ae to (1) Refd. Re 
Beb n’s Tenancy, Bebington v. Wildman, 
[1921] 1 Ch. 559. 


1080. Add. Annotation :—Mentd. Re Witham, 
Chadburn v. Winfield, [1922] 2 Ch. 413. 


1098. Add. Annotation :—Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


1102. Add. Annotations :—Consd. Re Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Edwards v. 
Motor Union Insce., [1922] 2 K. B. 249. 
Mentd. Huddersfield Fine Worsteds v. Todd 
(19265), 42 T. L. R. 52. 


1104a. —-— ———.]—If goods in the city of London 
are sold by a broker, to be paid by a bill of 
exchange, the vendor has a right, within a 
reasonable time, if he is not satisfied with 
the sufficiency of the purchaser, to annul 
the contract. But the vendor must intimate 
his dissent as soon as he has had an opportunity 
to inquire into the solvency of the purchaser. 
Five days considered too long a period for 
this purpose.— HopGson v. DAViEs (1810), 2 
Camp. 530; 170 E. R. 1241, N. P. 


dnnotations Reta, Max well v. Deare (1854), 23L. T. 0. S. 
1; Humfrey v. Dale (1857), B. 266. Mentd. 
Trueman », Todor eee 11 Ad. & Fi. 589; Scott v. 
Barclays Bank, [1923] 2 K. B. 1. 


1105. Add. Annotation :—Refd. The Yuri Maru, 
The Woron, [1927] A. C. 906. 


1109. Add. Annotation :—As o (2) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. 314, 


1128. Add. Annotation :—Refd. Kocnigsblatt v 
Sweet, [1923] 2 Ch. 314. 


ee vee em - — ee ” 


to the goods which fa 
inconsistent with the ownership of the 


in relation 


—_ ANDERSON Co., LTp., ¥1913)8 W Ww. it. 
samean bres be es ees Por enen 994 ; 44D. 1L. "RR. 100; 14 Alta. L. R. | sellor, & so accepts them, & in so doing 
an act done without his authority, itis | 191-—CAN. rare tne Puce a oon ay 
necessary that at the time of tho 1044 viii. RE oar ye by a | PORTING Co. vw. Danan vie 
ratification he should have full know- | Principal of the acts of an ri NS agent | D. L. R. 200; (1922) 1 W. W. BR. 128. 
ledge of all the matertal circumstances {| Wust be evidenced either by clear CAN. 


in which the act waa done, unless he 
intends to ratify the act & tako the 
risk whatove: the circumstances may 








adoptive acts or 
: ulvalent thereto, & the act or acts 
adoption or acquiescence must be 


by acquiescence 1100 iv. 








Paid by cheque 
of unauthorised agent.}-—-S. took part in 
the nogotiutions fc for the sale of an engine 


have boon.— WHEFLER v. HIAEY (1918), accompanied by full knowledge of all | py appit. to reap., but was not applt.’s 
42.0.1. R. 654; 140. W.N. 150; 43 | the essential facts. THOMPSON v. agen Pelther to effect the sale or to 
D. L. 2. 92.—-CAN. LYNNR, [1921] 2 W. W. R. 6353; 56 | collect the purchase-money. After 
1037 viii. ——.}—Theagentotdetts | 1 1 720: 14 Sask. L. R. 282. CAN. | the sale resp. pald the mouey to 8., 
hired pltfs., but excecded his authority 1044 Ix. .J—Ifan agent executes | thinking that he was applt.’s agent, 


in regard to the terins of hire :-~-H 
defts. were not estopped, by accept ing 
pitfs.’ services, from disputing pltfs.’ 
claim for wages, dofts. having repudi- 
ated the ageont’a authority as soon as 
the terms of the contract were brought 
to their attention.— Roy yv. St. JOHN 
LUMBER Co., FishkR . St. JOHN 
Lumen Co. (1919), 46 N. B. R. 120.— 





on behalf of a former princi - a cons 
tract for the sale of land, al 
authority to oxocute such ain 
has terminated, then if the 
seoks to hold the principal Hable there- 
under he must show 
placed himself by some act or 
omission of his own ina 
compels him to accept the contract & 
carry out its terms; 
shown where there does not appear 


& a few cere later Sto appit. tt that 


h hia | he had received the money but coule 
racts ; not pay it over then, & offered to p 
urchaser 


interest on it, to which enpls agre 

ater peveral applications rom appit. 
t tho principal ' S. handed him a cheque for the acennes 
shown to be due in an acoom pany. 

osition which | statement, in which § nM lebited 1 himself 
& this is not pe tt Det accepted the cheque 
& his account, but it was 


1037 ix. -}-—-Tho burden of prov- | to have been any holding out of such | dis. oiouied & he then sued resp. for 
ing ratification rests on the person | agent By the principal either to the | the purchase-money :—Held: appit.’a 
alleging it, who must prove full | purchas directly by circeum- | acceptance of the cheque was a clear 
knowledge of the facta.—THOMPSON stances of poms olty which reached him adoptive act evidencing his ratification 
vw. LYNNE, [1921] 2 W._R. 635; | & upon which he acted. ZERERESKY ’s unauthorised act in receiving 
56D L. R. 729; 14 Sask, L. R. 282.— 


CAN. CAN. 


PART VII. SECT. 6, SUB-SECT. 1. TOS x. 


1044 vil. .) — In poneiienng. 
whether a person is bound by the aots 








e. POWELL, [1921] 3 W. W. R. 528.— 


owls iMen v. MoD 
GALL: & NS Man.) ieee) 7 
D. 1 R. 203% masse Ww Ny. 


the money. —MoOEWan vo. JOHNSTONE, 
[1918] N. % lu E 49.—N.Z, 


Y 0. oeit OW hee for poyiment over. 
deposit fhere an agen no 
arr ge to sell on the terms on which 


Ses €. 


: with interest & took’ eredit for com- 
| 

| ; @ letter of the 
| 





{ 
of an ostensible agent which are allered . , 
to have been ratified, the distinction | PART VI. SECT. 6, gpa 2. eter gan eed bee ee ae of cue 
is to be observed between a ratifica- 1086 i. Purchase —- <Acceptan of dep it, 3 did not ratity theo action of 
eon 12 be, lmupled fram, pond | goods bought | “Where on Agent, athe i ou 
an ntion ra an ay a of a certain ‘ 9 —N.Z. 
gn to deny atiboction: the came. buys goods of a different kind, ff the Ml Kay, area. 2 -R tee 
Pr where, without a conscious priest for whom they are bought, , 1104 fiia. ——.}~-Where a 
nee to ratify, the so-cal ed | chown repudiating oe sontres & , principal, knowing the full circum- 
prin inolpal is Re pnb from Soar the goods, keeps , stances of © sig: 
hat conduct must be treated as a ' 


ng | Fe Dart of 


ot 
em, he thereby does an act 


of an agree- 
ment for sale & purchase of land by an 
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Vol. .—Agency. Cases 1129—-1143a. 
1129. Add. Annotation :—Refd. Robinson v. Mid- | 1158. Add. Annotation :—Refd. Koonigsblatt +. 


land Bank (1925), 41 T. L. RB. 402. Sweet, [1923] 2 Ch. 314. 
1131. Add. Annotation :—Mentd. Mason v. Lack | 1160. Add. Annotations :—As to (1) Refd. The 


Generally, Mentd. Sutters +. Briggs, [1922] J 


1168. Add. Annolation :—Mentd. Goldrei, Foucard 


1187. Add. Annotation :—Generally, Mentd. Hart- 
ley v. Hymans, [1920] 3 K. B. 475. 


1138. Add. Annotation :—As to (2) Refd. Com- v. Sinclair & the Russian Chamber of (‘om- 
mercial & Estates Co. of Egypt v. Board of merce in London (1917), 87 L. J. K. B. 
Trade, [1926] 1 K. B. 271. 261. 


Part VIIl—Relations between Principal and Agent. 





1175. Add. Annotation :—Refd. Cheshire v. | 12088. ——- ——-.J--Vare (J.) & (Co. v. VAN 
Vaughan, [1920} 3 K. B. 240. OprEN & Co., Lrp. (1021), 37 T. lL. BR. 367. 
1176. Add. Annotations :—Refd. Cheshire v. | 1211. Add. Annolations :—Apld. Weigall v. Runci- 
Vaughan, [1920] 3 K. B. 240; Maskell »v. man (1916), 18 Asp. M. lL. CU. 463. Refd. 
Hill, (1921) 3 K. B 157. Mentd. Rawlings Finn v. Shelton Iron, Steel & Coal Co. 
v. General Trading Co., [1921] 1 K. B. 635. lez) eras T. het eae Seats v. Ash- 
, Parti 25),94L. J. K. b. , 
1186. Add. Annotation :—Generally, Mentd. Brad- iiciese loans ata et geeks 
ford v. Price (1923), 92 L. J. K. B. 871. 1248a. Extent of Mability.}—PItf, employed 


’ ; ; deft., a chartered accountant, to invostigato 
1196. Add. Annotation :—-Refd. Re City Equitable the affairs of a co. in which he was interested. 


Fire Insce., {1925} Ch. 407. In a letter of instructions to deft. pltf. 


é a . inserted libellous statements concerning two 

toe ge a OOON SB. 186. Apld. Finn v | ——oftleials of the co. Deft. handed tho totter 
Shelton tron Steel & Coal “Co (] 92 4), 1 3] to his partner, who negligently left it at the 

7 T. 213: Westminster Bank oe Hilton | co.’s office. The manager found it, read it, 
(1926) 136 L 1 815 Refd. Wei all r Run- & communicated its contents to the two 

ci man (1916), 85 L. J. K. B 1187 - Wong ersons defamed, each of whom sued pltf. 
Biheller & Brooks & Farmer, [1923] 1 K B. or libel & obtained judgment against him 
226. Mentd. Manbre Saccharine Co. &. Com for damages & corts. Ditf, then sought to 
Products Co., [1919] 1 K. B. 198; Johnson recover from deft. the amount which he had 


; : : paid for damages & costs in the libel actions 
v. Taylor, [1920] A. C. 144; Wilson, Holgate as damages for breach of an implied duty to 








v. Belgian Grain & Produce Co., [1920] 2 ae : 5 

- Ty aon ; ; cep secret the [etter of instructions :—- 

Bice ete & tine Me Held: pltf.'s liability for damages in the 

Tauannise t Banking Corpo “Tf 1927] A. C. hibel actions did not result from deft.’s 

BEE rea re oe Mee breach of duty, & deft. was liable for 

Monte nominal damages only.-~-WELD-BLUNDIEL. 0. 
1208. Add. Citation :-—13 Asp. M. L. C. 463. STHPHENS, [1920] A. C. 056; 891. J. K. BK 


agent on his behalf, docs not notify 
the purchaser of his repudiation for 
nearly three years he is estopped by 
his acts & couduct from objecting to 
the agreement —WEST t. DILLICAN, 
[1921] N % UL. BR, 1I7—N.Z, 


vy, HigGs & KEEN, [1925] 3 I) L. R. | were unuble to sell. They at once, 
5655 {1925) 2 W W. i 102; ly however, tried to sell & after ten days 
Sask. L. lt. 402.—CAN. did no —Held > they were Justified 


lu acting at bie price then obtainable 
PART VIN. SECT. 2,SUB-SECT.1.- A. | & without rerciving further Instruc- 
1184”7. —— (Goods nol ain 


tions.—;JACKSON 0. SASKATOHNRWAN 
accordance with order.) ~Defts. gave to 


CO-OPERATIVE ELEVATOR Co., Lip., 
pet a written order to ship from {1919} 3 W. W. R 572.— CAN. 
ingland on arrount of defts. one 





PART VII. SECT. 6, SUB-SECT, 3. 


{ 
| 
| 
11275. On person allegung ratifica- | 
tron. ~The burden of proving ratifica- on tice eclion ateewae lace 
tion rests on the , erson er oging an Pitf. ordered jars from a mapu- | 
who must prove fu enue cage oO 921) facturer in England to be shipped in 
facta. THOMPSON an ne, ate performance of this order. ‘I'wo lots 
2 W. W. RR. 635; 5 - L. R. 729; | were shipped & delivered to dufta who 
14 Sask. L R, 282.—CAN. aid for them. Delivery of the last | enter Into a contract ts liable to make 
ot, which comprised thirty-nine threc- ood to his principal the fuss arising 
PART VIL SECT. 7, SUB-SECT. 1. gallon & three hundred & forty-two herefrom. 
1182 ili. -}-An act done by @ | «1 the ground that there were twenty- 
i 
| 


{ 

| 

| PART VII. SECT. 2, SUB-SECT. 2.— 

A. (a). 

| 

{ 

two-gallon jars, was refused by defts. In such @ case the principa) may 
run on behalf of another, person, | three more of the three-gallon jars 


1214 iv. -—-- Negligent miarepre- 
sentation.j}—An ageut who in breach 
of his duty to his principal tnduces 
him by negligent misrepresentation to 





& it is no answer to his claim that he 
ly alsy entitled to recover from the 
ather party to the contract .nduced 
ae his a a aT t  TASHELL, 
{1918} N. Z. L R. 92s —N.Z. 

1214 v. ] The duty of a paid 
agent to his principal is to exercise 
care, ’kill, & honosty, & if he takes on 
himself to convey information which 


recover either in tort, or In Contract, 
nity Mer Enowindger ae ree mecnentie & twenty-five less of the two-gallon 
ratified by that other creates the | Jars than had been ordered, & alao that 
relationthip of principal & ent | the mouths of a largo number of the 
between the parties in respect of that ei of tho 8 anaes aR 
act.—-GreaT West Farms, Lip. v. puROhaae eoods. ae Sorte nid due 
Se cepa LES RAT SDs dee Be BSS description ordered, & his failure to do 


so amounted to a breach of duty.— 


BULTERS v. Roorve, {1922} N. Z, L. RH. 
549.—N.Z. principal should koow, & which he 
1188 ii, —— - ———.}—Wheat held | recommends & intends his pripepu! 
by defts. for pltfs. was on pitfs.’ order to adopt, it is his duty to use reason 
shipped by defts. from M. to A. | able care & skill in ensunng the 
Plitfs, telegrapbed instructing defts | accuracy of that information.- Brew 
to sell at once. Deftse. wrote saying v. THORNES, (1920) N. ZL, RO sdb 
that until the cars arrived at A. they | N.Z. 
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PART VII. SECT. 7, SUB-SECT. 2. he considers it material that hin 


at. Trading goods— Agent for sale.}—~ 
If an agent for sale of goods trades 
them for other goods & the princi- 
pal ratifies the tranzaction, the goods 
received in exchange hecome the 
principal’s property.—REX GROCERY 


Cases 1243a—1268a. ENGLISH AND Empire Dicest SuppLEMENT. 


e a 4 A. 
992] 2K. B. 328; 
etd. Proops v. Chaplin (1920), 37 T. L. R.112: Elliott 


‘ 


705; 123 L. T. 593; 86 T. L. R. 640; 64 
Sol. Jo. 529, H. L. 
Annotations :—Consd. Re Poicmis & Furness Withy, [1921] 


B. 560 & B. Taxis v. Secretary of State for Air, 


Harnett v. Bond, [1924] 2 KE. B.’517. 


Steam ‘I Co. v. Shippi Controller, [1922] 1 K. B 
of ri9e2) 


127; The San Onofre, 


P, 243; Adolaide 8.8. Co. 


§ 
rv. R., (1923}] 1 K. B. 59; Tournier v. National Provincial 


& Union Bank of England, [1924] 1 K. B. 461: H 


ame 


brook v. Stokes, [1925]1 K. B. 141; Britannia Hygionic 
Laundry Co. v. Thornycroft (1926), 135 L. T.83; Single- 


ton Abbey (Owners) v. Paludina (Owners), The Paludina 
(1926), 85 L. J. P. 185. 


1248b. 


1250. Add. Annotation :-——Apld. Re City Equitable 
Fire Insce, [1925] Ch. 407. 


1251. Add. Annofafion :-- Apld. Re C: y Equitable 


1263a. 


bank ”’ as it appeared in the books, without 


After this case add ‘‘ See, generally, Com- 








-|—Accountants, employed to 
prepare balance-sheets from the books of a 
firm, stated the amount of “cash at the 


examining the bank pass-book, or obtaining 
any statement in reference thereto from the 
bank, or informing the firm that they had 
not done so. The entries in the books were 
falscly made by a fraudulent clerk, whose 
defalcations were not discovered, as they 
would have been if the entries in the books 
had been checked by reference to the pass- 
book :—Held: (1) the accountants were 
negligent; (2) they were liable in damages 
for the amount of the defalcations of each 
year which would have been discovered if the 
pre steps had been taken as to the pass- 
wok. Kox & Son v. Mornrisn, Grant & 
Co, (1918), 35 T. L. 1. 126; 63 Sol. fo. 193. 


Fire Insee. (1924), 40 T. TR. 803. 


PANIES, Vol. 1X., pp. 553 et seg.” 


-|—Agents employed to sell land are 
generally employed to obtain the best pur- 
chase price reasonably obtainable. Their 
dutv fo their principal does not. cease when 
they have procured an offer to purchase 
which he accepts subject to contract. It is 
still their duty to inform him of any offer 
which they receive at a higher price than 





wee eee ee ee ee... 
. 


that so accepted, & they remain subject to 
this duty until final contracts of sale & pur- 
chase have been signed & exchanged. 

The owner of house property employed a 
firm of house agents to sell the property. 
They gave particulars to a tenant of the 
property, among other persons, & procured 
an offer from a prospective purchaser. ‘They 
communicated this offer to the owner, & he 
accepted it subject to contract. The tenant 
then made an offer to the agents to purchase 
the property from the prospective purchaser 
at an increased price. In the bond fide belief 
that they had performed their duty as agents 
to the owner when he had accepted the offer 
of the prospective purchaser subject to con- 
tract, they omitted to inform the owner of 
the offer of the tenant. Afterwards final 
contracts for the sale & purchase of the pro- 
perty were signed & exchanged by & between 
the owner & the prospective purchaser. The 
owner then brought an action against the 
agents for damages for breach of duty in not 
disclosing to him the offer of the tenant 
before the contracts were signed & exchanged. 
The agents counterclaimed for commission 
on the sale of the property: #/cld: the 
oblipation of the agents to the owner was not 
fully performed when he had accepted the 
offer subject to contract but continued until 
final contracts were exchanged ; this ubliga- 
tion involved a duty to coinmunicate to him 
the offer of the tenant; laaving comnutted 
a breach of this duty they were liable in an 
action for damages, & the messure = of 
damages was the difference between the 
price named in the contracts & the price 
offered by the tenant; also in the cireun- 
stances the agents were entitled to their 
comunission. 

There ray well be breaches of duty which 
do not go to the whole contract, & which 
would not prevent the agent from recovering 
his remuneration; A as in this case it is 
found that the agents acted in good faith, & 
as the transaction was completed & applt. 





PART VIII. cEet 2, SUB-SECT. 2,— 


1245 iv. - -.)—A law-agent, 
to whom a client entrusted money fo1 
investinent on heritable security to 
yield & por cent., invested £1,Q00 of the 
amount in 1903 on a heritable bond 
which bore to be pecured over tenement 
property, & £200 on a post poned bond 
over other subjects. Those properties 
both belouged to another client of the 
agent’s tirm, who, in 1905, died 
jusolvent, & heavily indebted to the 
firm, We had granted an ex facie 
absolute disposition of the tonement 
property in favour of the firm prior 
in date te the bond for £1,000, which 
loan was accordingly not validly 
secured: & the postponed bond for 
£200 war worthless, as the prior bond 
exhausted the value of the security 
subjects. Nono of these facts were 
communicated to the lender :—-Held : 
while the agents were not guilty of 
nogligence in investing the moncy as 
they did in 1903, in view of the fact 
that they were called upon to obtain a 
@ per cent. investment,t of f were guulty 
of neghgence upon the death of the 
borrower in 1905, in respect that, a 
oontlict of interest having then arisen 
between them & the londer in connec- 
tion with the £1,000 bond, they failed 
to inforin their chent of the position, 
failed to realixe her investments, & 
failed to advise her to seck independent 
jogal advice. —-WERNHAM te. M‘LEAN, 





coca a A a A RS RS A, 
erent nectensteret on: 


cone & Nuitson, [1925] S. C. 107.-— 


sv. Customs broker.}—-W OLSELY TOOL 
& Moron Car Co. v, JACKSON PoTrTs 
& Co. (1915), 7 0. W.ON. 617: 8 
ne W.N. 311; 33 0. L. I 96, 587.— 


1260 i. Factor.jJ— Where advances 
are made by a factor ou the security of 
a world conunodity, puch as grain, 
cansigued to him fur sale, it fs lis duty 
to deal with the goods in such a way 
as to guard, pot only bimpelf, but the 
principal also, against loss. There 1s 
hinplied in every such transaction a 
right on the part of the factor to 
realise on his security whenever the 
oxigency of the ease demands it.— 
UnNirnp GRAIN GROWERS, Lip. sv. 
Makcy, (1925) 1 D E.R. 3013 (1920) 
1Ww, W. R. 19.— CAN, 

1262 ii. Extent of dutics.J— 
Tf a loca) agent is entrusted by an 
absent owner with loohing after & 
renting a furnished house, then, 
although he is not an insurer of the 
safety of the property, he must use 
reasonable care & diligence in = its 
protection & preservation, & if he fais 
to do so he will be Hable for the 
resulting loss. If furniture disappears 
or is damaged beyond reasonable 
wear & tear, he is prima facie liable to 
account for it. Evidence sufficient 
to excuse him from Hability would in 
some instances be quite light, in othets 
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more burdensome, depending on such 
queations as the checking over or not 
of the articles of the furniture, the 
Character of the tenants & the con- 
stituents of the tenant’s family, the 
value & nature of the missing articles, 


etc, 

When the owner claims damages 
ugainst the agent for Jost or damaged 
articles the question of hability may 
be directly involved in regard to each 
article, & that habilty is a question 
for the judge, & in such cause the value 
of any article or the damage done to 
it can be most conveniently deter- 
mined by the judge when deciding 
the question of hability, rather than by 
a referee.—CARLILE tt. NORIHERN 
TrRUsTs Co, [1924}) 2 W. WR, y61.— 
CAN. 

1262 iii. - - - -)—A house agent, 
employed tu look after the renting 
of a furnished house, must keep a 
proper inventory of the furniture & 
check it over carefully with each 
incoming & outgving tenant, & he 
must exercise care in seemg that 
tenants to whom he rents the house 
are the proper sort of persons to uccupy 
it; but, in the absence of a ppecial 
contract, the agent is not a guarantor 
of the rent, or bound to pay the taxes, 
or to notify the owner so as to prevent 
a sale of the house for nun-payment 
thereof.—_ HYLanp v. CosTERTON 
(B. C.), 11927) 1 D. L. R. 1166; (1927) 
1 W. W. R. 340.—CAN. 





has had the benefit of it, he must pay 
the commission (ATKIN, L.J.). — KEPPEL v. 
WHEELER, [1927] 1 K. B. 577; 96L. 3. K. B. 


483; 136 L. T. 203, C. A. 


Arnordion aa Harroda, Ltd. v. Lemon (1930), 47 


1265. Add. Annotation :—Reld. Rr City Equitable 


Fire Insce., [1925] Ch. 407. 


1267. Add. Annotations :—Refd. Banbury v. Bank 
of Montreal, [1918] A. C. 626; 


Griffiths, [1920] 3 K. B. 163. 


1269. Add. Annotations :—Apld. Halliwell vr. Ven- 
ables (1930), 00 L. J. K. B. 
Banbury ». Bank of Montreal, [1918] A. C. 
626; Coldman vr. Lill, {1919} 1 K. B. 413; 
The Empress (1922), 92 L. J.P. 423; Pratt v. 
Patrick, [1924] 1 K. B. 488. 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451. 

1288. Delete ‘‘ For full anns., see Equiry.”’ 


13804. Add. Annotation :-—Refd. A -G. uv. Goddard 


(1929), 98 L. J. K.B. 748. 


1311. Add. Annotations :— Apld. Holt vr. Markham, | 
Distd. Jones ». Waring | 


[1923] 1 K. B. 504. 


1264 ii. —— ctcting for vendor da 
purchaser—Pauyment of rents to vendor 
afier notice of claum by purchaser 
Where an agept who acted tor both 
parties in connection with a sale ot 
immovable property on the terms of 
‘cash against transfer,” reeeived the 
rentn &, after notice that they were 
clahned by the purchaser, paid them 
over to the seller as having, in his 
opinion, the better title thereto :— 
Held: bo was personally Mable to the 
purchaser therefor.—DkR Koch 2, 
FinciaM (i992), 19 S. C. 136. —S. AF. 


sw. bool broker.J)—A wool broker, in 
cases where ho receives wool from 
customer upon which a lint has been 
placed, is not {in law bound to indicate 
to the customer the state of the 
market from time to time, so as to be 
hable in damages if he fafle to do s0.— 
FERREIRA v. GINGELL, (1921) FE. 1. L 
374.—S. AF. 


PART VIII. SECT. 2, SUB-SECT. 2.- C. 





1269 vii. ~}—-Deft., an insur: 
ance broker, gratuitously procured 
policies from Aunerican cos... —fleld: 


Qs it was not shown that deft. was in 
any way negligent, or that he hnew or 
ought to have known of the invalidity 
of the policies, deft. waa not hable.- - 
Dimrrrorre ov. GovnpbERn (1924), 56 
Yu. L. R. 119.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 3.— 
A. (a). 


ti. Purser employed on ship by 
railway company—Moncy advanced hy 
company to cnahle ship to be procured.) 
Held ; the co. were not hable to account 
to the shipowner for money retcived 
by the purser & not paid over, fur he 
was accountable to the shipowner.— 
VANEVERY t. BUFFALO & LAKE Hurow 
Ity. Co. (1861), 20 U. C. K. 630,—CAN, 


12761. Failure to keen accounts— 
Luability for charges of accountant pre- 
parting accounts. }—Deft., cniployed bv 
pitf. to administer his affairs, exhibited 
gruss negligence in carryiug out his 
trust. He failed to keep proper books 
or records of pitt.’ affairs or to render 
accounts, Pitt. was compelled = ty 
employ uccountants to orepare ac- 
cuunts between the parties :—Jleld : 
pitf. was entitled to claim the charges 
of two accountants for prepamug 
accounts between the parties as 
damages due to deft.’s negligence 
which deft. should have contemplated 
as the natural result of such negil- 
cence) EAP e. CLARKE, [1922) 

. b I. 49.—8. AF. 





Vol. I.—Agency. 


Evorett v. 


303. Refd. 


Mentd. Ellis’ 
1352. Adi. 


Cases 1268a—1368. 


& Gillow, [1926] A. C. 670. Refd. British & 
Nore Fguee? Bank v. Zalastein, [1027 
2K. B. 92. 


1815. Add. Annotation :—Refd. 
S.S. Oo. v. Alexandria Engincering Works 
(1921), 38 T. L. R. 184. 


1316. Add. Annotations :~-Consd. 
{1921} P. 236. 
Rio Tinto (1884), 9 App. Cas. 856; The 
Stream Fisher, [1927] P. 73. 


1318. Add. Annotation :-—As to (1) Refd. Anderson 
v. Equitable Assce. Soc. of United States 
(1926), 1384 L. T. 657. 


1346. .{dd. Annotation : —Consd. \.-G. vr. Goddard 
(929), O81. EK. OB. 713. 


Annotation ; ~-Mentd. 
Hibernian Bank, [1918} A. C. 372. 


1356. Add. Annotalion: --As to (1) Refd. Yourell 


Camillo Tank 


The Mogiliif, 
Mentd. Laws v. Smith, Tho 


Youre}l 


v. 


v. Hibernian Bank, [1918] A. C.372. 


5X. Nodiutytoaccount tomarnor—.tgent 
appointed by guardian.})-Atn agent 
appointed by the guardian of a mines 
ig not hable to account to the minor 
for hie acts, even though he received 
ropertios belonging tu the minor —- 
LAMATHAN OHBTUAR of.) MUTHEATt 
ety (1919), J. Lo RR. $3 Mad. 420 -~ 


sy. Accounts framed on urong basis-— 
€& contacning incorrect: itoms J~- Deft. 
was employed by plt ts, the exvors. of 
wo estate, to admittster the estate on 
thefr behalf  Pltfa. tiasihg, sued det. 
for an aceount:— eld: as the 
aceounts readerod ly deft. were 
framed on a wrong basis as between 
prinelipul & agont & were ineorrect in 
certain pacticulars, deft must render 
an account witht fourteen days, 
Kaici oo. Vax Din sas RVR CUTORS, 
[1VL8} Apo Lb tiv. S. AF, 


PART VIII. ase a) SUB-SECT. 3.— 
. (e), 

13261. Agent fur sale—FPrinctpal’s 
tntentton tu defraud creditora known to 
agent.J- Where goods were del{vered 
to agents for sale, & the principal, 
to the knowledge of the agents, in- 
tended to defrand his creditors by 
making away with the proceeds of the 
sale:— Held: (1) the principal in 
suing the agents for an account of 
the goods so delivered to ther wae not 
relying on an (legal contract & was 
entitled to suceced: (2) the agents 
were not absolved trom the duty of 
accounting to the prinetpal by the fact 
that the gooda had been delivered to 
the agents on & Sunday.— Ruskin vr. 
WassnorMan, (1917) W. L. D. 174.- 
S. AF. 

1328 ii. ——- Goods delirerzd to agent 
on Sunday.}—Rvuskin 1» WASSERMAN, 
No. 1326 1, ante.—S. AF. 

1326 iii. oe LESLIE v. MORRISON 
(1858), 16 U. C. Lt. 318.—CAN. 


PART VIII. sah o SUB-SECT. 3.-— 





° 





i. Particulara,J—In an action 
which was sbadspagtenbioiet ono clatining 
a general account in reality on the basis 
of agency:—Held: an Syieation by 
the ugent for particulars vf suing alleged 
to have been converted should be re- 
ao oe v. LAMBE, (1925) 11. it. 

YP eet ry 


PART VIIL. maser Che 2, SUB-SECT. 3.— 


(b). 
1352 ik. ~--—Where fida- 
clary relations have subslsted hetween 


the jarties, a ct. will not re-open 
57 
t. 
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1363. Add. Annotation: - Generally, Mentd. Yourell 
vr. Hibernian Bank, [1918] A. C. 372. 


accounts which have long been settled 
betweon tho parties, unless  plit. 
can show definitely at least one 
fraudulent omission or insertion in 
thy accounts. Punan Mau ve. Forp, 
MACDONALD & Co., Lop. (1979), 1. Ta 2. 
41 All. G35.- IND. 


— -— = 


1352 iii. Rains vw. Low 
(1024) £1. 0.3 Ran. t.- IND. 


PART VIII. SECT. 2, SUB-SECT. 3.- -C. 


13648. Curcumstances in which right 
arid) Range. Low (1921), Lb. WR. 
3 tan. 1.- IND. 


PART VIII. seal i S URSREE Ts 4.-- 
. (a). 

13793. Depowt on purchase paid to 
and agent.) ~-A) Meeniod land agent 
whe does not hold from his principal 
# wiitten authanty to soll, & who, 
having offeeted a salo of his prince] pal's 
land, has reeeryod trom. the pul 
echagver, without bis principal's know- 
lodge, a deposit, is not entitled to retain 
thereout AR comunssion, but mist 
account to his principal for the whole 
of such deposit. SMI ov. KANON, 
{1921} N. %u La it. 467.- N.Z. 


1379 ff. — - J] Whero a deposit on 
a sale of fand is pald to wu fand agont 
hoe holds ft, urftess of herwise stipulated 
as agreed, for the vondor, & must 
pay it over to him on demand, subject 
to the agent'y right to apply the sumo 
in payinent of oxpcnses, commission, 
or other charges fneidental to the anale ; 
but the commission does not tnelude 
commission which 4 made {rrecoverable 
by lnw.—- BUCHANAN DU SAMAON, [1022] 
N.Z, L. it. 558.- N.Z. 


sz, Moncey paid to agent by members 
of syndicate for purchase of land —- Clan 
by one member of syndicate for return 
of subscription on reseramwon of sale )- 
Pitf., who had joined with a number 
of other persous in the purehnse of & 
farm, subseribed £50 which was, with 
other subycriptions, deposited with 
deft. to be by him paid outaue reduction 
of the purchasc-prce, The sale of 
the farm having becn cancelled, to 
a claim by pltf., for the return of his 
eubserlptinn deft. raixsod the defence 
that he had be-n instructed by the 
syndicate nut te pay over the monev 
received by him but to hold it) for 
another purpose i Meld: the defence 
rassed cowd not succeed.— MANGL* \ 
v. Moyatusi, (1918) App. 1) bot 


es ° 
sa. Profits received in furrign cir 

rency—Ratle of exchange in furan 

principal. }—CUTTEN B. BIC KILL (S+ols 


Cases 1385a—1460. 


1885a. ——-.|—Fietp v. ALLEN (1842),9M. & W. ' 


1896. Annotations :— For 


694; 152 HE. R. 294. 


‘Bridger v. Savage 
(1885), 12 Q. B. D. 368” read “ Bridger v. 
Savage (1885), 15 Q. B. D. 363.” 

Add. Annotation :—Refd. Rawlings v. 
General Trading Co., [1921] 1 K. B. 635. 


1409. Add. Annotation :—~Mentd. Spencer v. Hem- | 


merde, [1922] 2 A. C. 507. 


1422, Add. Annotation :—As to (1) Refd. Baker v. 


Lioyd’s Bank, [1920] 8 K. B. 322. 


1425. Add. Annotation :—As to (2) Refd. Lawrence 


v. Hayes, (1927] 2 K. B. 111. 


1426a. Proceeds of sale of goods—Goods consigned 


eee 
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O.L. R113, aff. 11926, 1D. L. R 
3.—CAN, af 4 | 


by commission agents for principal—Right of 
agent to set off claims against consignors.]— 
In 1917 pitf. & F., merchants at Odessa 
in the Russian Ukraine, consigned large 
quantities of pigs’ bristles to a Russian bank 
at Odessa, as commission agents, to send the 
goods to England for sale & remit the pro- 
ceeds to the consignors. The bank, as 
principals, sent the goods to defts., as their 
agents, who knew that plitf, & F. were the 
original consignors. Afterwards the revolu- 
tion broke out in Russia, & in Dec. 1917, all 
private banks in Rugsia were abolished by 
decree of the Govt., & in 1918 their assets & 
liabilities were taken over by the People’s 
Bank of the Russian Socialist Kederal Soviet 
Republic. In 1920 the Pe vle’s Bank was 
by turther decree abolishea & 11s assets & 
liabilities were transferred to the Central 
Budget & Accounts Administration of the 
Russian Socialist Kederal Soviet Republic. 
One result of this legislation was that the 
lead office of the Odessa bank in Petrograd 
was raided & ite shares were confiscated, but 
the Odessa bank was allowed to carry on its 
business as usual until 1920, when it was 
closed by a local soviet. This permis- 
sion was the result of the establishment of 
an independent republican Govt. over the 
Ukraine -the Ukrainian Soviet Govt., over 
which the Russian Soviet Govt. claimed 
neither a de facto nov de jure jurisdiction, & 
which was also recognised by foreign powers 
as an independent Guvt. Later on a full 
federation was entered into between the 
Ukraine Republic & the Russian Soviet 
Republic & recognised as eve de facto &, 
recently, as w& de jure Govt. by the Govt. of 
this country. During transit of the goods 
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to England some of the goods respectively 
consigned by pltf. & by F. became inextric- 
ably mixed, with the result that F’. assigned 
all his rights in his consignment to pltf., & 
notice of the assignment was given to defts. 
Before the closing of the bank at Odessa the 
bank ceded all their rights in the bristles 
consigned to them to pitf. & F. The bristics 
consigned to defts. were sold by them in 
1920, & pltf. demanded payment of the 
amount of the proceeds, less the amount of 
defts.’ commission, but defts. refused pay- 
ment, alleging (inter alia) that the goods 
belonged to the bank at Odessa & that defts. 
were entitled to set off against plitf.’s claim 
a debt due to them from the People’s Bank in 
Russia & the Russian Soviet Govt., & pltf. 
in 1923 brought this action:—Held: (1) 
assuming that the bank at Odessa was an 
effective bank up to the time when the bank 
was closed, the bank’s instructions to defts., 
followed by the transfer of the bank’s rights 
to pitf. & F. & the transfer of F.’s rights to 
pltf., made it clear that the bank’s title to 
the bristles had gone; (2) assuming that the 
bank was non-existent & that some other 
person cr persons had given the instructions 
to sell, the sale by defts. was without the 
authority of the bank, & in that case the 
bank’s title had gone. In either case pltf. 
as a disclosed or undisclosed principal was 
entitled to the proceeds, less defts.’ com- 
mission with interest from the date of the 
demand.—Donr v1. NEUMANN, LUELECK & 
Co. (1924), 40 T. L. R. 405. 


1437. Add. Annotation : —Refd. Re Achillopoulos, 


Johnson v. Mavromichali, [1928] Ch. 433. 


1438a. —~— - Unless jus tertii set up.J—-An agent 


entrusted with money or goods by a principal 
to be applicd on his principal’s account 
cannot dispute his principal’s title, unless 
he proves a better title in a third person & 
that he is defending on behalf, & with the 
authority, of that third person.—BHAWANI 
Sinait (RAJA) v. MAULVI MISBA-UD-DIN 
(1929), 56 L. R. Ind. App. 170, P. C. 


1452. Add. Annotation :—Refd. A.-G. ». Goddard 


(1929), 98 L. J. K. B. 748, 


1459. Add. Annolations :—Cenerally, Refd. Do- 


minion Coal Co. v. Maskinonge S.S. (‘o. 
{1922] 2 K. B. 132. Mentd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 428; Taylor 
v. Davies, [1920] A. C. 636. 


1460. Add. Annotation : —Refd. Dominion Coal Co 


v. Maskinonge 8.8. Co., [1922] 2 K. B. 132. 


—— — ee ree 
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carries on his business & that a principal | an agent as having been recciyed b 


sh. Commisaiun received by sub-agent 
from prixncipal— Right of agent to 
recover F Media sub-apent.}—Pitf, listed 
with deft. as a sub-agent the lands of 
a certain principal, agreeing 
deft. 25 centa an acre for finding a 
purchaser. Deft. unknown to pitf 
communioated directly with the princi- 
al, obtained a listing of the lands 
om him & effected a sale thereof, 
deducting the commission :—Held ; 
pitt. was entitled to recover from deft. 
he commission less the sum of 25 
cents per acre.—OswaLt wv. ENING, 
[1919] 3 W. W. It. 72.—CAN. 


go. Venue.) It is settled law that 
& suit by @ principal against a com- 
mission agent w ho has ugreed to execute 
an order placed with him by corre- 
ondence must be instituted at the 
piece where tho commission agent 


lo pay 


rannot sue him at the place from where | 
he sent his order —BnamMBoo MAL vt. 


| Ram NADAIN (1928), I. L. RR. Y Lah. 


| 


PART VIII. SECT. 2, SUB-SECT. 4.— 
A. (0). 


1396 il. ———. ne. @ trans- 
action between brokers & their princi- 
pal was an illegal one, & the brokers 
paid the procecda to a person ae being 
the wee of their principal to receive 
it :—Held; the principal could recover 
such proceeds from the agent. 
AIKMAN vt. BURDICK BROTHERS, [1923] 
4D. L. R 852; 3 W. W. R. > 
warying, [1923] 1 D. L. R. 1165; $1 
B. le R. 478,.—CAN. 


t.— 


PART VII. SECT. 2, SUB-SECT. 5. 


ad. General rule.}+—Where money 
fe recoverable by a principal from ! 
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the agent on the principal's behalf, the 
agent is not as a rule liable for interest 
unless by virtue of an express agree- 
Latatan e. Cliivtamant G918), 7. E.R 
4. ry e y ade o 
41 All. 254.—IND. : : B 


PART VIII. SECT. 2, SUB-SECT. 7.—A. 


1468 i. Agent purchasing for hunself— 
Specific performance granted.}—Where 
it was shown by evidence that deft. 
had agreed to attend & buy in a pro- 
perty offered for sale by auction, as 
the agent of pltf. d for benefit: - 
Held : notwithstanding that the Statute 
of Frauds had been set up as a defence, 
& there was not any writing evidencing 
the agreement, plitf. was entitled tu 
a@ decree to carry out the ment.— 
noe «. Scotrr (1875), 22 Gr. 29.— 


Rawlings v. 
General Trading Co., [1920] 3 K. B. 30, 
1482. Add. Annotations :—-Aplid. Mortimer 1, 


Beckett, [1920] 1 Ch. 571; Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 8372. Consd. 
Rely-A-Bell Burglar & Fire Alarm Co. 1. 
Eisler, [1926] Ch. 609. 

1484, Add. Annotation :—Refd. Prosperity  v. 
Lloyds Bank (1923), 39 T. L. R. 372. 

1486. Add. Annotation :—Consd. Davey v. Robin- 
son, (1928) 1 K. B. 568. 

1490. Add. Annotations :—Refd. Dutton, Massey 
(Liverpool) v. Dutton, Massey (1923), 40 
R. P. C. 413; Harrods v. Harrod (1924), 40 
T. L. R. 195; Motor Manufacturers’ & 
Traders’ Soc. v. Motor Manufacturers’ & 
Traders’ Mytual Insce., [1925] Ch. 675. 

1491. Add. Annotation :—Mentd. Macmillan v. 
Cooper (1923), 93 L. J. P. C. 113. 


1500. Add. Annotation :—Mentd. Lowther 
Harris, (1927] 1 K. B. 393. 

1501a. Agent wrongfully acting for other principals 
— Liability of party inducing agent to commit 
breach of duty.] — Resps. employed D. as 
their agent to buy tobacco from growers, the 
total bought not to exceed 300,000 lbs., & 
supplied him with forms of contract bearing 
their firm name as buyers. IL. agreed not to 
act as buying agent for anybody except resps. 
& another firm. Applit., who knew the 
position as between D. & resps., induced him 


Vv. 


to buy in the names of the two firms a total | 


of 1,100,000 Ibs., arranging with him to take | 
over the surplus not required for them. Out 
of that total weight D. handed 300,000 Ibs. 
to resps., & tendered the balance to applt., 
but he repudiated the arrangement, the 
market having fallen heavily. Resps. having 
also repudiated liability, one of the vendors, 
with whom D. had contracted upon resps.’ 
form, was held to be entitled to damages 
from resps. as having held out D. as their 
agent. IJtesps. claimed to recover over trom 
applt.:-— Held: resps. were so _ entitled, 
applt. having knowingly induced D. to com- 
mit a breach of his duty to them, whereby 
they had sulfered the damage.—JASrenson 
v. DOMINION Tosacco Co., [1923] A. C. 70d; 
92 L. J. P. C. 190; 129 L. Tb. 771, P.C. 
1501b. Distributing agent for film producers 

Block-booking film with others Sum for hire 
thereby reduced.| Hrrserr WILcox PRo- 
nuctTions, Lrp.v. Kirst NATIONAL PICTURES, 
Lip. (1930), 74 Sol. Jo. 853. 


150ic. Agent acting for both parties Company 
with separate departments as agent.{ \ 
trading co. had separate departments tor 
estate agency & building busimess. An 
owner entrusted property to the estate | 
agency department for sale. The prospective 
purchaser employed the building depart- | 
ment to make a report on the drains, & by 

reason of this report the vendor had to reduce 


ee 


a area pi is eemtatarccansnse _— 

















money for the purchase of land of which 
deft. took the deed in his own name 
In an action to have deft. declared 
a@ trustee & for the recovery of mesne 
profits the defence was that the pur- 
chase price was furnished by pitf. with 
the intention that the land should be 
deft.’s & that pitf. should have a home 
with deft. during her lifetime :—Held : 

Itf, was entitled to ju ent.— 

NNOS vw. MCLEAN (1919), 52 N. 8. R. 
485.—-OAN, , 


rsons to whom 


1464 v a. ——.}—Pitf. supplied 
: lent to 











re eee 


PART VIII. SECT. 2, SUB-SECT. 9.—A. 
fi. -——— Agent lending muvuney to 


agent 

6 lend.}—A auit by & principal against 
an agent for the recovery of money 
Traons to whow the agent was 
not authorised to lend, is a suit fora 
ordinary money account & is 
by art. 89 & not art. 90 of Limitation | 
Act (ix. of 1908).—MUTHIAH CHETTY 
v. ALAGAPPA CAETTY (1917), 1. L. RB. | 
41 Mad. 1.—IND 


Vol. I.—Agency. Cases 1467—1529a. 


the price. The co. claimed commission, but 
the vendor refused to pay it on the ground 
that the co. had been guilty of breach of dutv 
in acting for the purchaser :-—Held: a co. 
is one person in law, however many businesses 
it carries on, & that in acting for the pur- 
chaser it was committing a breach of duty as 
agent for the vendor. Inasmuch, however, 
as the purchaser would in any event have 
had a report on the drains & would not have 
given a higher price than she in fact gave, no 
damage was suffered by the vendor & the co. 
was entitled to commission on the sale.—- 
ie Lrp. v. LAeMOon (1030), 47 T. L. R. 
97. 


1504. Add: Annotations : —Refd. Lynn v. Bamber, 
(1930) 2K. B. 723 Legh v. Legh (1980), 148 
I. T. 151. 

1505. Add. Annotation :—As to (1) Refd. Spencer 
v. Wemmerde, [1922] 2 A. O. 507. 


1508. Add. Annotations :-——Refd. Ke Richardson, 
Pole v. Pattenden, (1920] 1 Ch. 428; Taylor 
v. Davies, [1920] A. ©. 686. 

1509. Add. Annotations :--Refd. Taylor v. Davies, 
[1920] A. C. 636; te Claridge’s Patent 
Asphalte Co., [1921] 1 Ch. 548. Mentd. 
Wold v. Petre, [1920] 1 Ch. 33. 

1518. Add. Annotations :—-Refd. Re Richardson, 
Pole v. Pattenden, [1920] 1 Ch. 128; Taylor 
v. Davies, [1920] A. ©. 636. 

1517. Citations :—For ‘ (1804] 1 Ch. 116" read 
** [1894] 1 Ch. 616." 

Add. Annotation :- -Refd. Re Windsor Steam 
Coal Co. (1001), Litd., [1928] Ch, G0¥. 

1518. Add. Annotation :-—Refd. Albemarle Supply 

Co. v. Hind, [1928] ] K. B. 307. 


1520. .1dd. Annotations: Refd. Lynn ev Bamber, 
1930] 2K. B. 7250 Legh eo. Legh (1980), 143 
LL. T. 161. 

1526. Add. Annotations :— i{xto (1) Apld. Re Thom- 


son, Thorson eo. Allen, (1840) | Ch. 205. Ae 
to (2) Refd. Wright v. Morgan, [1926] A. O. 
788. 

1529a. ——— Unless full disclosure—Sufficiency of 


disclosure.]—Deft. bought shares in the B. 
Co. on the recommendation of T., who was 
in the office of HK. & Co., stockbrokers. KH. & 
(Co. carried through the transaction & sent 
deft. two contract notes, on which were the 
words ‘“ bought of ourselves as principals,” 
& no commission was charged. By arrange- 
ment deft. paid 25 per cent. of the price of 
the shares, the balance being carried over. 
Ii. & Co. subsequently became bkpt. & their 
trustee in bkpcy. claimed the balance then 
due on the account from deft.:—Meld: EK. & 
Xo. had made a sufficiently full & accurate 
disclosure to deft. that they were selling as 
principals & deft. with full knowledge pave 
his assent to their position, & the trustee's 
claim succeeded. —KiiIs & Cove Titstth t. 
WarsHam (1923), 165 L. T. Jo. $65 


PART VIII. SECT. 2, SUB-SECT. 10. 


1680 i. Remedus of principal— 
Principal muy repudiate or adupt 
transactuun |)—A principal who dis- 
covers that he has purchased his 
agent’s own property may elect either 
to repudiate the contract or to affirm 
it tt he wishea it to stand & alse 


~ 
re _ — 





not authorised 





overn 
clatras the resulting profit, he mit 
; show that such profit arises from 
transactions completely covered by the 
prohibitive operation of tho relation 
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1582. Add. Annotation :—Mentd. Collins v. Hop- 
kins, [1923] 2 K. B. 617; Lynn v. Bamber, 


[1930] 2 K. B. 72. 


1538. Add. Annotations :—Refd. Re Jubilee Cotton 
Mills, [1922] 1 Ch. 100; Re Etic, [1928] 
Mentd. He City Equitable Fire 
Insce. (1924), 40 T. L. BR. 853; Re Tome & 
Colonial Insurance Co., [1930] 1 Ch. 102. 


Broker.|—Applt. employed a broker 
to make speculative purchases of cotton for 
him, & became heavily indebted to him owing 
to the fall of prices in the cotton market. 
The broker, as he was entitled to do by the 
terms of his agency, closed the account by 
selling the cotton which he had bought for 
appit. He sold (inter alia) two lots of 
foreign cotton to different jobbers at the 
prices of the day «& 
immediately bought back from the same 
jobbers at the same prices equivalent amounts 
description. 
broker having assigned his property for the 
benefit of his creditors, resp as trustee of the 
deed of assignment, sued applt. to enforce 
the broker’s claim to be indemnified. 
trial judge found that, there was a real sale 
& a real purchase of the cottons in question, 
& the Ct. of Appeal accepted this finding :—- 
Held: the simultaneous re-sale to the broker 
did not vitiate the sale by the broker & the 


Ch. 861. 


1550a. 





respective market 


of cotton of the same 


ship between him & the 
ROBINSON &. RANDFONTEIN, 
(1921) App. D. 168.—S. AF. 


PART VIII. SECT. 2, SUB-SECT. 11. 


1542 vi. »J—An agent employed 
to rel] goods cannot himself purchase 
such goods at a sale by puble auction. 
—Osry ». Hirsen, [1922] C. P. D. 
531.—S. AF. 


1542 vii. ——.] 
[1926] 3 D. 


LY % ’ 





JARVIS v, JARVIS, 
LR. 897.—CAN, 


1550 H. —— -——.]—PALMER v. 
Crist (Y. T.) (1905), 2 W. a. |. 
561,.— CAN. 

1565 i, ——— ——- -— -— No confirma- 


tron without lenouledye.} In order to 
minhiich agequilgseenen op ratifination 
on tho part of plitf. it must be shown 
that he has, cifher by word or decd, 
& with a full knowledge of the cir- 
stances abandoned his rights.—Oskry 
vw. HIRSCH, [1922] C. P. D. 531.—S. AF. 


PART VIII. SECT. 2, SUB«SECT. 13. 


1872 ii. —— J—ln pursuance of an 
agreement doefts. obtained for pltf. 
au mtge. of £100,000 at 5 per cont., but 
without pltf.’3 Knowledge entered 
into an agroement with the migee. by 
which, in consideration of a com- 
mussion of } per cont. per aunum to be 
raid to them by the mtgee. out of the 
nterest payable by pitf, they agreed 
to gunrautee the payment of principal 
& interest, & under that agreement 
defts. were paid by the mtgeae. £2,500, 
being £200 cach half-year during the 
term of the mtge. In an action by 
pltf. against dofts. to recover the 
£2,500 as boing a secret profit made by 
them while acting as his agent -— 
Held: pltf, was entitled to payment 
to him of tho £&2,500.—Kxroan rt. 
Datuntry & Co. (1916), 22 Cc. L. R. 
402.—AUS., 

1872 iui, -——-.}}—-An agent has nou 
right to receive remuneration other 
than frum his principal, unless there is 
a contract express or implied to that 
eftect.-—-SMIILK. ©, SLATTARD (1919), 
21 W. A. L. RK. 19.~- AUS. 


1572 iv. -}—Where one man 
stands to another in a position of 
confidence involving a duty to protect 





agont.— 


account was effectually closed.—CHRISTO- 
FORIDES v. TERRY, [1924] A. C. 566; 


93 


L. J. K. B. 481; 181 L. T. 84; 40 T. L. R. 


485, H. L. 


1558a. 





566. 


he 
4571. Add. 


The 
1584. Add. 


tlo interests of that other, he is hot 
p mitted to make a secret profit at 
{te other's expense or to place himeelf 
in a position where his interests con- 
fliet with his duty.— ROBINSON 0. 
RANDLONTHIN, Lic., (1921) App. D 
168.— Ss. AF. 


1572 v. .}—A. authorised 3B, 
his agent, to sell property for a eertam 
sum, A. agony to take a portion of 
the pee price in cash & a mtge. 
bond on the property for the balance. 
B sold the property for the stipulated 
amount, but without the knowledge 
or conseut of A. obtained & retained 
a cominission from the purchaser for 
raising the bond .—Jicld : such com- 
mnission was a secret profit, & B. in 
eonecaling it had acted dishonestly 
towards A —LRVIN ow. LEVY, [1917] 
T. bP. D. 702.—S. AF. 








se. Agent receimmng present.jJ— 
Disclosure, after completion of a sale of 
land, by the vendor to certain director- 
of a purchasing co, who wero con- 
corned in the negotiations for the pur- 
chase, of his intention, afterwards 
carried out, to make a money present 
tou the purchaser's manager & agent, 
who took the principal part in the 
negotiations, & assent thereto by such 
directors, 18 not effective to prevont 
rescission on tho basis of secret profit 
to the agent If the vendor has, prio: 
to the completion, seoretly led the 
agent to expect that he would receive 
@ substantial sum in the event of the 
sale being completed, & it is immaterial 
that the vendor's motive was to a 
large eatent to recoup the agent for 
out-of-pocket expenses. — BENDIGO, 
ETC. Co. eo. CUNNINGHAM, [1919] V. LR. 
387.—AUS., 


sf. aigent entering into contract 
unth Hi tapos Wow if an agent, without 
disclosing that ho is the person dealing, 
himself enters into a contract wath 
his principal, the latter on discovering 
the fact can have the transaction set 
aside, & it 15 immaterial whether there 
has been fraud or sot, or whether 
the transaction {fs advantageous or 
otherwise to the principal.—ACcCHUTHAa, 
Natpyv oe. OAKLEY, BowpDEN & Co. 
(1922), I. L. R. 45 Mad. 1005.—IND. 


60 





Tompkins, 





Annotations : — Generally, 
liondon County & Westminster Bank v. 
[1918] 1 K. B. 
Trustee v. Dixon-Johnson, [1924] 1 Ch. 342. 


| 
| 
| 
i 


1552. Add. Annotation :—Generally, Refd. Christo- 
forides v. Terry, [1924] A. C. 566. 


1558. Add. Annotation :—Apld. Christoforides v. 
Terry, [1924] A. C. 566. 


-.|—IMESON v. LISTER (1920), 


149 L. T. Jo. 446. 


1561. Add. Annotations :—Aa to (1) Refd. Prager v 

Blatspiel, Stamp & Heacock, [1924] 1 K. B. 
Generally, Refd. Tarn v. Sca: 
sen, Andersen v. Collms, Muller (London) tv. 
Lethem, Muller v. I. R  Comrs. (1927), 44 
T. L. R 53 Mentd. Keen v. Mear, [1920] 
2 Ch. 574; Jones (Hlolloway) v. Woodhouse, 
[1923] 2 K. B. 11%. 


Annotation :—Refd. 
v. Shaik Allie Bin Omar, [1029] A. C. 127. 


1580. Add. Annotation :—Refd. Hocker v. Waller 
(1924), 20 Com. Cas. 296. 


9 Neil- 


Inche Noriah 


Mentd. 


516; Eilis’ 





Fg. Agent for sale artificially 
inflating rates.}—An agent for sale of 
goods cannot, while actually »selling 
or making settlements on fovt of such 
transactions, muke any secret profit 
for himself, or for persons with whom 
he is associated, by artificially inflating 
the rutes & then setthng on the basis 
of those rates.—Marnra Das-JAGan 
Nara ov. JIWAN MAL-GQIAN) CHAND 
(1927), 1 L. Lt. 9 Lah. 7.— IND. 


1581ii. ~-— .}-—There are crses 
where an agent is eutitled to reram 
profits, such as (1) where the con- 
nection betwecn the agency & the 
profit is accidental, (2) where (he trans- 
action producing tho profits is outside 
the scope of the ageucy & no conflict 
between duty & interest arises, (3) 
where the pape on account of his 
cear knowledge is deemed to waive his 
ught to protite by his implied consent. 
- UNION GOVERNMENT tt) CHAPPLLL, 
[1915] C. P. D. 462.—S. AF. 


1581 iv. —— }-PItf signed a 
written oyret nyent by wloch he agreed 
tc pay deft. 2) per cent. on £2,500 
tf deft. sold property for that sum, & 
authorized deft. to keep any ammount 
paid tur the property in excess of that 
sum. Pltf. clauned a refund of the 
conunission retained by the agent on 
the ground that he had vecretly ob- 
tamed vw commission fiom the pur- 
chaser. The commission obtained by 
deft. from the purchaser, who had to 
pay Cavh to pit£., was for raising loans 
to enable her to pay the oeller*— 
Held: a the commission obtained 
from the purchaser by deft was 
not a conimission an the price, but in 
respect of an entirely different trans- 
action, his conduct was perfectly 
honest, & he had not forfeited his 
right to be paid a commission ee 
STANTON 0 HUMPHREY, [1923] E. D. L. 
419.—S. AF. 


1589 {. Remedies of principal— 
Principal may repudiate transaction— 
Not after affirming transaction. }-—UNI0N 
GOVERNMENT fr. CHAPPELL, [1915] 
Cc. P. Db. 462.—S. AF. 


1590 vi. ——— —— ——.]-——-KILLELN 
v. BUTLER (N. S.), [1929] 1 D. L. R. 
32,.—CAN. 











1598. Add. 
593. 


1600. Add. Annotation :—Generally, Mentd. Ford 
v. Radford (1920), 36 T. L. R. 658. 


1608. Add. Annotation :-—-Apld. Re A Debtor, 


[1927] 2 Ch. 367. 


Annotation :—Mentd. Glicksman v. 
Lancashire & General Assce., [1925] 2 K. B. 


Vol. L—Agency. Cases 1698—1638. 


1621. Add. Annatations :-—Generaily, Consd. A.-G. 
v. Goddard (1929), 08 T. J. IS. B. 742. 


Mentd. 


Clarkson v. Davies, [1923] A.C. 100. 


1623. Add. Annotation :—As to (2) Apla. A.-G, »v. 
Goddard (1929), 98 I. J. K. B. 7438. 


1626. Add. Annotalions :— Consd. Rhodes r. Mae- 
alister (1023), 28 Com. Cas. 


193) Kenton 


1608a. 


1607. Add. Annotation :—Apld. Re A Debtor, 


[1927] 2 Ch. 367. 


-]—A hotel broker, who ig acting 
as the vendor’s agent for reward, is not en- 
titled to enter into a second agency of the 
like kind on behalf of the purchaser, unless 
this arrangement is assented to with full 
knowledge by the original principal. -Fu1.- 
woop v. HURLEY, [1928] 1 K. B. 4983 96 
L. J. K. B. 976; 1388 L. T. 49; 43 UT. L. R. 
745, C. A. 








16D08b. —-— Although no pecuniary loss to em- 


ployer.}|—(1) An English information will lie 
against a servant employed by the Crown in 
making confidential inquiries, in respect to 
secret profits alleged to have been made in 
the course of his employment. (2) The rule 
as to secret profits is applicable in spite of the 
fact that no pecuniary interest of the 
employer is involved. —A.-G. v. Gopparp 
(1929), 98 L. J. K. B. 7483; 45 T. L. 1. 608 ; 


i 


1626a. 


1685. Add. 


1636. Add. 


1638. Add. slunotation : 


Textile Assoen. vt. Thomas (1920), 45 TT. IL. R. 





264. Refd. Re Hall & Pim (1927), 137 TT. 
585. Mentd. Slater +. Hoyle & Smith, £1920] 
2K B. IL. 

Crown servant.]-—A.-G. v. GoppARD, 


No. 1608b, ante. 


1632. Add. Annotations :— As to (1) Consd. Rhodes 


v. Macalister (1923), 20 Com. Cas. 19. Refd. 
Yaylor r. Oakes, Ronecoroni (1922), 127 TT. 
267. <Asto (2) Consd. A.-G. r. Goddard (129), 
ws. J. K.B. 748.) Refd. Adams co Motgan, 
(1923) 2 1K. 238. ute fe (oS) Refd. Ranisden 
e. David Sharratt ac Sons (1980), 35 Com, 
Cas. S14. Generally, Refd. Uarrods, Ltd. ev. 
Lemon (1930), 47 TR. 1. R97. 

Annotations :-—Apld. Alexander sr. 
Webher, [1022] 1 K. B. 6423; Re A Debtor, 
[1927] 2 Ch. 367. 
dunotation : ~Apld. 
[1927] 2 Ch. 367, 


Re A Debtor, 


78 Sol. Jo. 514. 


PART VIII. SECT, 2, SUB-SECT. 14. 


1594 iii. J—Held: pitf. could 
not recover any commission, because 
he was in a position where his interest 
was Opposed to that of his principal, 
sp that he had a temptation not to 
perform faithfully his duty, & failed 
to disclose the factr.—D'ARCY  v. 
LAND (1920), 47 N. B. OR. 203; 52 
D. L. lh. 660.—CAN. 


1594 iv. - —.J-—Pitfs. sued to re- 
cover five Victory Bonds, or the pro 
ceeds thereof, handed by them to deft 
H., a real-estate agent, in payment of 
the purchase-price of property owned 
jointly by the defts — Ptfs. alleged that 
H., knowing that they were relying, 
hecause of Hay GRR on his advice 
had induced them te give him = the 
bonds for investment in the property 
without disclosing hie mterest therein, 
& the ground pressed on the cet. for 
their return wus that ao fiduciary 
relationship arising from agency existed 
hetween them & Lf. whieh put fin 
under the burden of establishing the 
perfect fairness of the transaction, 
altbough it was nowhere distinctly 
uHleged that they bad employed hin 
as their agent to buy the property: — 
Hild: WW. never was pitf.’s agent, «, 
morcover, that he had fully disclosed 
his interest in the property before 
the sale. The disinissal of the action 
waa, therefore, upheld.— HENDERSON ¢. 
HAMILTON, {1929) 1 D. Lb. Wk. 7213 «7 
W. W. HK. 336; 38 Man. L. KR. 67.— 
CAN. 


sj. Agent to raise money advanc- 
ing sum himself.}—Under a contract 
between a principal & a financial agent, 
by which the agent agrees to raise 
sums of moncy for the principe) upon 
first & second mtges., at stated rates 
of interest, of the principal’s land, 
it ls not legal for the nt to find the 
moncy himeelf, unle<s there ie a special 
stipulation to the aegtiad Ae the fact 
of the rates of Interest being specified 
pene a conflict of intcrest & duty 
n the nt.—DaLGETY wv. GRAY, 
(1919] V. L. R. 586.—AUS. 


m{i,——--———.}+_ The rulesapplicable 
to agents for the sale of land do not 











Generally, Refd. Re A 


i Debtor, (1027) 2 Ch. 367. 


apply to a middleman susie edinerely 
te bring the vondor& purchaser together 
to enable them to make their own 
bargain; neithersuch a middloman nor 
the sendor ie obliged to inform the 
purchaser of the pay ment by the vondor 
of a commingon for introducing the 
purchaser.— CLARK of H&PWORTH, 
fI9IS} 1 WLW R147: 39 DL. RR 


m ii. ——- ~—.] - SMITH. COMTOIS, 
(1927) 4D. L. Re ake; (WETS. Wk. 
590.—CAN. 

m ii. — ——.} The fact that an 
agont employed by one person to effect 
an exchange of properUles 1s, ufter 
bringing HW about, rewarded by the 
other party for doing suo does not in 
itsel coustitu.e him the agent of the 
latter, though if may be some evidence 
that he was.- Broviy rn BULL CAlta.), 


(1927) 4 DPD. LL. gaz, {1027} 3 
W. W. OH, 513,— CAN. 
ok. —-- Agent having option to pur- 


thase.J— GUNNING * LImsy (NO. 1) 
(192%), 68 D. L. R. 893; 55S N.S. OR. 
K4: affd., [1925) 1 Db. L. R. 101.— 
CAN. 


sl. Partner of agent to buy one of 
trustee vendors— Purchaser suffering no 
damage. j—-Woo.wortTH (FF. W.) Co., 
LTp. «. Pootny (1925), 35 B.C. 
3S6.—CAN, 


PART VIII, SECT. 2, SUB-SECT. 14. 


1594 iii, —-—.]}—- The rule that whero 
an agent for the sale of land is, without 
the knowledge of his principal, to 
receive a commission froin the pur- 
chaser he cannot recover @ comunission 
from his principal applies to the case 
of an exchange of properties even 
though the two owners have listed 
them with the same agent.— OLIVER 
v. Kemp, [1929] 4 D. L. BR. 1044; 3 
A ae K. 369; 38 Man. L. KR. 310.— 


1598 1. Joint adventurers.)-- GnroscH 
v. LOVERIDGE, SMITH v. LOVERIDGK 
(Ont.), (1830]} 1 D. ia. K. 309 — CAN. 
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PART VIII. SECT: 2 SUB-SECT. 15. - 


1601tia. -—.1]- If the agent forthe 
vendor Ino a sale of real property 
receives: commission from the pur- 
chaser also, the vendor is entitled to 
recover tho amount of such com. 
tission from the agent, notwith- 
btanding that the aale of the property 
has been completed - Fosrmn — v, 
Ri6eaAumMp, (1920) 2 DL R251 5 revag., 
(Ages) 4 Dow ROD, 54 OW LL RR. 2 ts. 
-~-CAN, 


PART VIII. eee SUB-SECT. 15.-- 


sm. Agent to do re pairs— lgent doing 
work hiumaclf.}—Delts , house-agonts, 
acted as agents for pith. to collect the 
ronuty & to do the necossary repairs to 
her property. Defts. were ormginaliv 
appointed in 1908, & up to Mtb bad 
the repairs exccuted by outside cons 
tractors, dum 190! defts. opened ther 
own repairs piel did the repairs them- 
selves, & charged the ‘S usual trade 
prices,” which ineluded a profit. 
Quarterly statemonia of account were 
regularly furnished by defte, to pitf. 
fromn the commencement of the ageney, 
Pjtt. claimed to have the accounts 
reopened on the ground that she had 
been charged a secret profit by defts. 
ou the repairs executed by them in 
addition to thelr comnumnisston :—/leld - 
as pitt. knew & approved of the repair 
work being executed by defts., & deft+ 
had made sufficient disclosure to pitt 
that they were charging a profit, & 
the charges were not shown to have 
been unfalr or unusual, pitf. was not 
entitled to have the arconrts  re- 
opened.—SHERRARD v. Banos, , 1923] 
11. R. 21.—IR. 


PART VIII. eet SUB-SECT, 15.— 
1635 iii. ——- a A secret benefit 
given by one coutracting party to the 
agent of another with the Intention 
of influencing his mind iu fayour of 
the donor is a bribe, which entith- 
the other contracting party to claim 
ts set aside the contract.—Dasviu> | 
DONALD, [1923] C. P. D. 205 §& A-. 


Cases 1638a—1670a. 
1638a. 





tract, wrongfully, 


pitf. bought it. 


Held: 


Debtor, [1927] 2 Oh. 367. 
1640a. 





.|—A. employed L. 


PART VIII. SECT. 8, SUB-SECT. 1.—A. 

1664 xiv a. - —.J—Pltf. not allowed 
to recover commission on exchange of 
deft.’s land, as there was no agree- 
ment in writing to pay such com- 
mission as required by Alberta Stat. 
1906, c. 27.-—-NUNNELEY v. BLATT, 
[1019] 2 W. W. RR. 699; 47 DL. R. 
254.—CAN. 

1664 xiv b. ——.]-—- Alberta Stat. 
1906, c. 27, applies only to the case of 
a vondor’s agent & does not apply to 
a colnmisdon or other remuneration 
claimed by a purehascr’s agont.— 
PoOTIER »v LANDEN, [1920] 3 W. W. R. 
1075.—CAN. 


1664 xiv o. -}—Under an oral 
agency agreement an agent claimed 
commission for selling at a lump sum 
certain property. Shortly before the 
triul, Alberta Stat. 1906, c. 27, was 
amended :—Held: (1) the amend 
Act did pot apply to an_agroemen 
made before its passing ; (2) the agent 
was ontitled to compensation xed 
at the commission rate on the fair 
proportionate valuo of the goods, for 
sale of the chattelse.—FitTmavo & Der 
Rovussy v. Nessitr, (19230) 2 W. W. RR. 
892; 53D. L. R514; 15 Alta. L. R. 
§22.-——CAN. 


1664 xiv d. . }— An agreemnent for 
the exchange of lands was on a principal 
form on one side of a shoet of paper, 
but in two parts, the one called the 
offer & the other the acceptance, the 
one being placed immediately above 
the other; the lower purt only was 
signod by deft., & the uppor was 
signed only by the person with whom 
deft. was making the exchange. The 
upper part contained a clause by which 
the person signing was to pay “ the 
commission ’’; & the lower 








re 
part signed by deft., contained the 
words: ‘* J agree to pay a commiesion 


on $26,000 at 2 per cent ”’ on erecu- 
tion of the agreement to pitf. :— Held : 
the agreement to bay pltf. a comimls- 
sion did not satisfy Stat. Frauds, 
8s. t3, as enacted by 6 Geo. 6, co. 24, 
se, 19, & amended by 8 Geo. 5, o. 20, 
a. 58, for tho agreement was not in 
writing separate from the sale agree- 
ment, & an action for the commission 
could not be maintained.—Davis v. 
Bruaos (1919), 46 O. L. R. 169; 17 
O. W. N. 63.--CAN. 


——.]—Plti. agreed to purchase a 
motor car from deft., & in accordance with 
the agreement he paid a deposit. Pltf. 
afterwards purported to repudiate the con- 
as the judge found. 
During the pendency of an action by him 
for the recovery of the deposit pltf. died, & 
his exors. were substituted as plitfs., & they 
then discovered that at the time the contract 
was entered into deft. had promised, without 
the knowledge of pltf., to give pltf.’s chauffeur 
a share of the profit on the salo of the car if 
On the ground of that secret 
arrangement the exors. now sought to avoid 
the contract & to recover the deposit :— 
the surreptitious dealing 
deft. & pltf.’s chauffeur was a fraud on 
pltf.; the fact that pltf., when he purported 
to repudiate the contract, was not aware of 
the fraud, did not prevent his exors. from 
now relying upon it; & they were entitled 
on the ground of the fraud to avoid the con- 
tract & to recover the deposit.—ALEXANDEK 
v. WERBER, [1922] 1 K. B. 642; 91 L. J. 
K. B. 820; 126 L. T. 512; 38 T. L. R. 42. 


1640. Add. Annotation :—Generally, Refd. Re A 


as his agent to 


not void, 


etween 996. 


1670a. 
O.S. 256. 





1664 xiv e. .j—eld : the agree- 
ment to pay a commission, in order 
to be separate from the sale-agreo- 
ment, need not be on a separate pee 
0) puper.—-HAYGARTH vo. WEBB (1923), 
64 QO. L. R. 172.— CAN. 

1664 xiv f. ———-.}— SILVERMAN _ v. 
Linerien (1919), 45 O. L. R. 1073 47 
D. L. R. 713 ry 15 O. Ww. N. 278.—CAN. 

1664 xiv g. —— .}—Held: an addi- 
tion to Stat. Frauds was not retro- 
spective, & was no har to an action 
based upon an agreemonut pot in 
al entered nuto before its enact- 
men 'e 

An Act which is a bar to an action 
to recovor an agent’s commission unless 
the agreement therefor be in writing 
is also a bar, where such agreement is 
not in writing, to an action by him 
to recover damages from his principal 
for preventing him from earning the 
commission.—SMITH »p. UPPER CANADA 
CoLuLEGE, {1921] 1 W. W. R. 1154; 
67 D.L. R. 648; 618. C0. R. 413.—CAN, 

1664 xiv h. Construction of 
agreement. }—McINTYRE & Co. ». Law, 
{1918} 2 W. W. R. 359; 13 Alte. L. R. 
273; 40 D.L RK. 231.—CAN. 

1664 xiv j. .J— Land Agents 
Act, 1912, s. 13, prevents a land agent 
from recovering commission under an 
oral agreement extending the period 
fixed for his authority by the document 
creating it.—HoorerR v. ANDERSON 

Enwarp) & Co., Lrp., (1918) N. Z. 

e h. 119.—-N.Z. 


1664 xiv k. ——.}]—- Land Agents 
Act, 1912, s. 13, covers every action 
for remuneration for or in respect of 
the sale of land; & the fact that an 
agent is not employed to sell land but 
only to find a purchaser does not 
exolude the operation of the sect.— 
Hoorer v. ANDERSON (EDWARD) & 
Co., Lrp. (No. 2), (1919) N. Z. L. R. 


1664 xiv l. -}+—-The effect of 
Land ents Act, 1912, s. 13, is to 
prevent the agent from rocovering his 
comnussion by action.—GLascow vt. 
Hoop, [1920] N. Z. L. R. 586.—N.Z. 


1664 xvi a. CLADGH- 
Lin & Co. v. Brrgs, [1925] 3 D. L. R. 
968; [1925] S. L. R. 680.—CAN. 
1664 xxi. -——- dgent acting for 
syndicate— Aleo member of syndicate. 
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negotiate a loan for him with a money-lender. 
B., a money-lender, lent A. £60 on his pro- 
missory note for £100, &, without the know- 
ledge or consent of A., paid L. a commission : 
—Held: the 
L. by B. rendered the contract voidable, if 
against A.—Re 
of 1927), [1927] 2 Ch. 867; 96 L. J. Ch 881; 
137 L. T. 507; [1927] B. & C. R. 127, C. A. 
1643. Add. Annotations :—Consd. Rhodes v. Mac- 
alister (1923), 29 Com. Cas.19. Refd. Re Hall 
& Pim (1927), 137 L. T. 585. 
v. Hoyle & Smith, [1920] 2 K. B. 11. 


1649. Add. Annotation :—As to (J) Refd. Weiss, 
Biheller & Brooks v. Farmer, [1923] 1 K. B. 


ayment of the commission to 
A Degsror (No. 220 


Mentd. Slater 


1656. Add. Annotation :—Cenerally, Mentd. Ruffy- 
Arnell, etc., Co. v. R., [1922] 1 K. B. 599. 

1662. Add. Annotation :—Refd. Bradford v. Price 
(1923), 92 L. J. K. B. 871. 

1664. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 

1669. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles S8.S. Co., [1923] 1 K. B. 110. 

1670. Add. Annotation :-—-Refd. Howard Houlder 
v. Manx Isles S.S. Co.. [1923] 1 K. B. 110 

——.J—PykKkE v. Day (1841), 2 L. T. 


—Where an agont is interested himeolf, 
along with others, in a transaction 
which is being carried through by him, 
he primé facte is not entitled to charge 
his co-adventurers any commisysion.— 
ae v. Hoop, 11920) N. 4, L. R. 


1664 xxii. —— Soldier Settlement 
Act, 1919 (c. 71), 9. 61.}--A real estate 
agent entitled to his commission on a 
sale made before the coming into 
operation of the above Act.—Row- 
LANDS & JOMNNSTONE »v. HOLLAND 
(1920), 53 D. L. R. 652.—CAN, 

1664 xxiif. J—Deft. listed 
lands with pitf. for sale, & pitf. negoti- 
ated with three soldiers, although, 
upparently, pitf. did not get into 
touch with the soldiers unti] after 
July 7, 1919, when the above Act 
came into force. Kventually tho land 
was sold direct by tho Soldier Settle- 
ment Board to the soldiers & pltf. 
claimed commission from deft. :— 
Held: pitt. not entitled to commission. 
—TopD v POTVIN gies 1W. W. R. 
479; 63 D. L. R. 233; 17 Alta. L. R. 
226.—CAN. 

1664 xxiv. .}—Lands were 
Neted with the Soldier Settlement 
Board at the specified price of $3,800. 
Deft. agreed to purchase at $3,800. 
The Board refused to pay more than 
$3,200. Deft. then arranged with 
the owner that the latter should trans- 
fer the lands to the Board for $3,200, 
which was subsequently done, & he 
agroed to give, & did give, his promissory 
notes for the difference as part of the 
consideration & as in increase in price : 
—Held: the above sect. did not apply. 
—FLOWER 0. SANDERSON, [1922] 3 
WwW. W. R. 464.—CAN. 

1664 xxv. -}—In order to found 
a legal claim for commission there 
must not only be a causal, but also a 
contractual, relation between the 
introduction & the ultimate trans- 
action of sale. Where there is no 
employment to sell ie! Pago or implied, 
there can be no claim to ramuueration. 
—WEEDEN 0. TURNER (922), 68 
D. L. R. 748; {1922} 3 W. W. R. 623. 
—CAN. 

















1664 xxvi. MORRIE it, 
WalLTon (1914), 28 W. L. R. 547: 18 


1688. Add. Annotation :—Expld. é& Distd. Patent 1687a. 
Castings Syndicate v. Etherington, (1919] 2 


Ch. 254. 


1687. Add. Annotations :—Mentd. Lebeaupin v. 
Crispin, [1920) 2 K. B. 714; S.S. Celia v. 
S.S. Volturno, [1021] 2 A. C. 544; Soc. des 
Hotels Le Touquet-Paris-Plage v. Cummings 


(1921). 126 L. T. 513. 


1671 viii. -}~-In the 
absence of an express contract as to the 
commission which a real estate agent 
ia to receive, he is entitled to a reason- 
able remuneration having regard to the 
circunstances of the particular case. 
The fact that the agents in a ooertain 
town have established a custom among 
themselves ag to the rate of com- 
miasion, does not render such custom 
pndine upon those who do business 
with them in the absence uf notice, 
expresa or implicd, that the charges 
for their services are to bo based ou 
such custom.—GARLAND 1. 

1922), 66 D. L. RR. 770; 
~R.1: (192211 W. W. &. 867.—CAN. 


1671 ix. When impired 
contract neygatived.]——Deft. advertised 
his business for sale in a local news- 
paper. The following day pltts., 
having seen the advertisement, called 
on deft. & inquired the price. Pitfs. 
then entered into communication with 
A., who ultimately bought the business: 
—Held: deft. had never considered 
that he was employing pltfs. to act as 
his agents, & pltfe. had failed to prove 
any implied contract by deft. to 
remunerate them.—CiHareLk o. Moss, 
{1920] 22 W. A. L. R. 74.—~-AUS. 


1671 x. ———- —~—. + Vitf. was 
aahod by defts. to find a purchaser for 
@ wagon, & he succeeded in intro- 
ducing to defts. H., who bought the 
wagon from them. Defts. denied that 
it was agreed that pitt. should be paid 
a commission, but it was admitted 
that they knew that he recolved com- 
inission for wagons sold by him. H. 
stated that he was sent to defts. by 
pitf. & would vot have bought the 
wagon if he had not been persuaded hy 
pitf. to do so :—Held: an agreement 
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to pay commisvon was implied.—— 
NICHOLAS 0. DUMOULIN (1919), 46 
D. L. Xi. 687.—CAN. 

1671 xi. -——~ .-~-An im- 


plied contruct to pay a real estate agent 
® comnussion for his services if he 
found a purchaser for a property is 
negatived by the fact that the owner 
refused to lit the property with hin, 
although she gave him the terms upon 
which she was willing to sell.-——TOLLEY 
& Co. v. SKUCE (1922), 63 D. L. R. 
602.—CAN. 


1671 xil. 
not a general principle of law that 
whenever a man, having found out 
from the owner of property the terms 
upon which it can be sold or leased, 
produces a third party who will i 
or lease on those terms, he thereby 
without more entities himself to pay- 
ment of a commission by such owner. 
There must be, in addition to this, an 
intimation to the owner that a com- 
inission would be expected from him 
in the event of a sale or lease being 
effected upon the terms stated. The 
intimation of expectancy of a com- 
mission not A ee by the owner who 
permits the other to go to the trouble 
of fin a customer in the expecta- 
tion of earning a commission, may wel 
be a fact from which a promiseto pay 
a commission may be inferred. A 
mere volunteer who acts as a go- 
between between buyer & seller & 
ultimately produces a sale cannot upon 
that fact alone found a jegal claim for 
commission, nor can a third party, 
who acting for a possibile purchaser. 
obtains from a property owner terms o 
sale or lease, & thus brings about a 
completed transaction upon those 





-}-It is 
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Vol. 1.—Agency. 


Commission on sale.| — (1) Although 
commissions on sales are usually paid by the 
vendor, an express bargain may throw the 
commission upon tho purchaser. 

(2) Whero an agent is employed to make 
inquiries about a particular business with a 
view to his employer's acquiring it, on the 





Cases 1683—1687a. 


terms of his being paid by the purchaser a 


identical terms, legally claim a com- 
mission from the owner in the absence 
of some promise to pay ®& commission, 
either express or imp! ed. —Olnl AMBER: 
Lin ». Maw (1922), 68 D. LR. 754; 
[1922] 1 W. W. R. 299.—CAN, 


1679 iv. Out of what fund pay- 
able.}—The agent is entitled to pay 
himself his commission out of any 
money paid to him by his principal, 
Without any appropriation by the 
latter. The right, however, door not 
extend to any sum paid to the agent 
by some third person on behalf of the 
Rene! al.—GLAsGow vo, Hoon, (1820) 

« Z e R 586.—N.Z. 


1678 v. -- - —— Deposit on sale of 
land.) —A licensed land agent, who dovs 
not hold from his prineipal a written 
authority to sell, who, having 
effected axale of his princf{pal'’s land, has 
received from the purchaser, without 
his principal's knowledge, a deposit, 
is not entitled to retain thereout his 
commission.- -SMItH v, BARON, (1921) 
N. Z. fi. RR, 407.- N.Z. 


1679 vi. ~-—J—When a 
deposit on a sale of land is paid to a 
land agent ho must pay it over to him 
on demand, subject to the agenut’s 
right to apply the same in pen. of 
expenses, commission, or other churges 
incidental to the sale; but oom- 
nussion which is mado irrecoverable 
by law Js uot a Just allowance deduct- 
ible by the ugent.—BUCLANAN 1, 
SAMSON, {1922} . Z. L. KK 558.--N.Z. 


sn, stmnount of remuneralion—Sale of 
mortgaged property—As if free from 
incumbrances.}—Resp. placed a farm 
in the hands of appits. for sale or 
exchange & undertook, should a sale 
or exchange be effected by them, 
to pay cominission at specified rates. 
Applts. found a purchaser for the 
property & an agreement was ervouted 
whereby resp. agreed to sell the 
propery, “as if free from incum- 
rances.’”’ Appltse. sued for come 
mission on the full value of rexp.’s 
property uninucumbered, but. the magis- 
trate held them entitled only to com- 
mission on the value of the equity 
of redemption :—Held: commission 
was payable on the gross price of the 
property sold.—KNyverr & PratTr vp. 
UINTED, [1918] N. Z LL. RR. 53.~-N.Z, 


so. Necessity for compliance with 
Land wigents Act, 1922.)—Pitf., who 
was a land agent, received instructions 
froin. deft. to’sell deft.’a property, & 
obtained a buyer at the _ price 
authorised, who pald pltf. a deposit 
of £200. On the same day that pltf. 
sold the prupert y deft. sold itto another 
buyer & in cffect repudiated the con- 
tract of sale effected te pitt. on bis 
behalf. On the repudiation of the 
contract pltf. utilised the deposit of 
£200 received from bis purchaser in the 
purchase of another property by the 
first buyer. Pitf. notwithstanding that 
he did not forward the deposit, with the 
signed contract to deft., less his com- 
nussion, sued deft. for comutssion on 
the sale. Deft. applied for a nonsuit 
on the ground that pitf. bad not com- 
plied with the provisions of Land 
Ageuts Act, 1922, s. 8, deducting his 
commission from the deporit, & 
handing the balance to deft. The 
magistrate having nonsulted plitf. :— 
Held: woct. 8 deala with the spplica- 
tion of trust moneys & if the dex! was 
going through it was the duty of pltf. 
as nt to act in compHance with it, 
but if the deal was not going through, 
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if thero had been repudiation aa the 
magistrate found sect. had ono 
application, Pitt. was aocordingly 
entitled to payment of his comtiisaton. 
-~HALLANTYSH t CLOUTR (1927), 20 
W. ALT. 2. 93. ~AUS, 


1684 ia. .] — HAMEL ov. 
PATRNAUDRE, [1985] 4 D. 1. R. 107k 
1926) 8. C. R. 4033 revag,, [1925] 4 
or I. IR. S77: Q. RUS KL OB. 333 l— 





——] 


1684 vi, | A disteibuter 
of machinery wrote its agent with 
reference to a prospective sale al 
$1,200 as follows: “ Your conmmisston 
10 per cont. if we finance, 25 per cent. if 
you handle cash basis: f/eld: the 
plirase “ handlo cash basls ’ could not. 
e givon an olleged trade meaning that 
the agent should buy from: his prineipai 
& resell to the prospective purchaser « 
assume full responsibility to him— 
TRENWITH, UTD. v. JARVIA KLECTRIC 
Co,, LTp. (B.C.), (198914 D. La, 100; 
2 W. W. RR. 480,—OAN. 


ap. <letion for commiasion on aale—- 
petenee denying asale— le ffect.| -Whon 
in an aotion for commission on a sale 
the principal's ploadmes dony the 
agreoment for sale, sueh denial in- 
dicatos his repudiation of the agroemant 
to pay the agent, &, undor the doctrine 
of anticipatory breach, tho latter, on 
proving his right to the comuntasion, iv 
entitled to Judgment for the whole 
amount thereof, even though under 
the agreement it was to be paid in 
instalments at dates which are yet in 
Juturco.—HANYON y, HIMDMAN, [{1925) 
1 W. W. it. 642.—CAN. 





rd 


sq. - ~- Tariff rate of Festate Agente 
Jnotitute.|] —PULEIN & Co. 0, JACONSON 
& SON, (1028) App. 1). 25. 8. AF. 


PART VIII, ee 3, SUB-SECT. 1,— 


1693 vil. -—-—.)—-A sale of land 
directly by the owner, after it bad beor 
Hstod lor sels with a broker, does not 
entitlo the latter to his comustssion 
merely becaure It A aaa to be sold 
to a purchaser with whom he had 
negotiated in a previous transaction.—— 
GILBERT BroTuRHe v. MCDILL (1917), 
36 D. L. R, 324.—CAN. 


1693 vili. .}~Where ao person 
discovers that another is considering 
the purchase of a piece of land & then 
ascertains from the owner that he will 
sell & pay a commission, but does not 
afterwart communicate with the 
prospective buyer, & tho latter & the 
owner complete the sale themselves, 
there {4 no commission payable by the 
owner.— LANGTON vo. NICHOIAON, [1918] 
1 W. W. it. 908.—CAN. 


1603 ix. ——-.]}—-An agent for the 
sale of coal who had merely inter- 
viewed a customer & motiied his 
principal that he hinl done nv . lleld: 
not entitled to a commission on Bn 
order given about two months later 
direct to the principal, & after an 
inspection of the coal by the customer. 
-Bonp n. STCRGKON CONBOLIDATED 
COLLIERIES, LID, {J/918] 2 W. W. KR. 
912; 417 L. &. 147.-—CAN. 


1693 x. ———.}-—In the absence of a 
special eemeont that he is fo be 
remunerated if he does not find « 
purchaser, the agent is not entitled toa 
commission where the owner aelis tos 
purchaser whom he himacif has founel 

here the owner found the pereor % be 





Case 1687a. 


commission on the purchase price if business 
is transacted, & where the parties are brought 
together through his agency, he is entitled 
to commission, even where the actual pur- 
chase is ultimately effected through the inter- 


subsequently purchased, although the 
agent subsequently spoke to the same 
person, the agent was not allowed the 
comminsion.—BARAGLEH v. WALLACE, 
[1919] 2 W. W. 1. 858; 48 D. L. R. 
158; 12 Sask. L. R. 301.—CAN. 


1693 xi. ~-—.]—Where an agent 
spoke to one about certain land & 
the latter refused to buy, but some 
time afterwards, hearing sarong 
another channel that the land could be 
rented, went to the owner's place [for 
the purpose of renting it & was induecd 
by the owner to buy It :—J/eld: the 
agent was not ontitied to comrnission. 
—TAYLOR v. HanBirrs, [1920) 1 
W. W. R. 1024; 683 D.L. R 593; 13 
Sask, In R. 198.—CAN. 


1698 xii. -J—Deft. desired to 
acquire or gain control of certain 
shares in aco. Pitf. outlived to him 
a plan, & for carrying out the arrange- 
ment. one-third of the shares were to be 
given to pltf. VPitf, worked on the 
undertaking & made considerable 
progress, but before the schemnc was 
carried out deft. obtained what he 
wanted in other ways & without 
making use of pitf.’s services :—TJleld : 
pitfL. could not recover the agreed 
commission.—-MACINTyRE 0. MILLER 
1922), 70 D. L. R. 2183; (1922) 3 
V. W. 1. 629.—CAN. 


1693 xiii. ./— As a genera) rule 
& in tho absenco of any stipulation 
to the contrary a principal, who em- 

loys a house agont on commission to 

nd # purchaser for a house, retaine 
the right as against the house agent 
of selling the house tu a third party, 
who has not been tutroduced by the 
house agent directly or through another 
agent at any tine before a proper offer 
is broukht to him by the house agent. 
If by so selling ho prevents the house 
agent from earning his proper com: 
mission he is not lable in damages, for 
the act of selling 1s a rightful act as 
against the house agent. BoorK v. 
ALEDERBIRG & DUNCAN, (191 8)C. PLD. 
283.—S. AF. 

1693 xiv. ——.]—— An 
was enployed to sell 
auction on condition that af the 
reserve price was not reached 
conunission was to be charged. 
reserve price not being reached, the 
property was not sold. A prospective 
purchuser, who was present at the 
auction & who hnew who the owner of 
the property was, was about to ap- 
proach the owner after the conclusion 
of the auction with a view to negati- 
ating for the purchase of the property 
when the auctioneer formally intro- 
duced thom, After protracted nogoti- 
utions the prospective purchaser 
bought the property :—Held: the 
auctlonecr’s agency terminated the 
moruent he failed to soll by auction.— 
MARTIN v. CURRIE, (1921) T. P. D. 
60.—S. e 

1693 xv. -}~—Deft. listed his 
property with pltfs., real estate agents 

or sale at a fixed price & on named 
terms. Pltfs. mentioned the property 
to ono F., who therenfter negotiated 
with deft. for the purchase of the 
wroperty, & concealed from him tho 








auctionecr 
yoperty by 





act that pltfs. had sent him. Deft., 
then, without any knowledge of 
pitfs.” intervention, sold to F., on 


terms Jess advantageous to hbimsolf 
than thuse contemplated in the agree: 
ment between pltfs. & himself. There 
was nothing in the circumstances to 
put deft. upon his inquiry as to whether 
pltfs. had eent F. to him :—Held: 
pitfs. could recover neither a com- 
mission on the sale nor anything for 


their services by way of quantum 
meruit.—ELVIN ». CLOUGH (1908), 7 
W.L. R. 762; 8 W. L. R. 590.—CAN. 


1700 iv. .}—If the seller has 
opened negotiations with a proposed 
buyer, but the negotiations are broken 
off, & later the buyer renews the same 
through an agent, the agent is entitied 
to commission.—FITZGERALD v. BUCK- 
LEY, [1924] 4 D. L. R. 38; affg. 25 
O. W. N. 538.—OAN. 

1702 xxxix. .J—H. agreed with 
8S., who had certain properties in his 
hands for sale, that he ehould receive 
half of the cominission if he effected 
a gale. At the time a likely pur- 
chaser, C., was known to both partics. 
H. pressed C. to purchuse, but after a 
time, as a matter of policy, let. the 
matter drop, intending to approach C. 
again on a fitting occasion. In the 
meantime a member of S.’s stall 
indirectly approached C., who decided 
to purchase :—Jleld: HH. had eptahb- 
lished a chain of causation between hia 
efforts & the result, & he wae entitled 
to half the commission.—HREALY vv. 
aE (1921), 17 Tas. L. RK. 32.— 








1702 x!. J—Pitr. as agent for 
the owner of certain property intro- 
duced it to A. The owner was ashing 
£17 178. per week. WVitf. wave A. the 
hey, on which waa a label bearing only 
the name of the owner. A. told pitf. 
the propert v was unsuitable, & returned 
tie key. About a fortnight later A., 
t rough seeing the owner’s name on 
the label & consulting the telephone 
directory, discovered the owner's 
address, & inet him to discuss the 
letting of the property, but did not 
tell him that she had seen plif. After 
negotiations between A, & the owner 
oatending over some days the owner 
agreed to let the property to A. for 
twelve months at £13 138. per week :— 
Held: ypltf. was entitled to commis. 
pion. --SYMONS tv CALLIL, [1923] 
V.1L. R. 49.— AUS. 

1702 xii. -}~—Deft. 
Mtfa. written authority to sell her 
aud on terms, one of which was 
** price, very lowest, £10,000. Pitts 
brought the prot under the notice 
of A., who got into personal com- 
mumeution with deft. & decided that 
it would sult him in every way, escept 
as to prico. After a delay of some 
wecks doft. & A. resuined negotiations, 
which led to a sale of the property to 
A. for £7,300 :—Jlleld: the relation 
of buyer & peller was really brought 
about by pltfs., who were entitled to 
conission.—BiIRTCHNELL 0. MORRIS, 
{1913] V. L. R 201.—AUS, 

1702 xiii, -)— Agent :— Held: 
enlitled to recover  commission.— 
GAMBLE v. EXCELSIOR LIFE ASSURANCE 
Co. (1917), 36 D. L. R. 592.—CAN. 


1702 xliii. ———.]—In 1913, deft. co- 
employed pitfs., brokers, to sell its 
lumber property at a minimun price 
of $110,000.00, & agreed to pay a 
comnussion ohn the purchase price. 
During the remainder of that year & 
the whole of 19114, pltfs. were working 
on this propasition, but failed to 
effect a salc, In 1915 the selling price 
was reduced to $75,000.00. In 1916, 
doft. co. sold to @ purchaser {intro- 
duced by pltfs. for $65,000.00 :— Held : 
pitf{fs. were entitled to commission on 
the purchase price.— JARDINE t,. PRES- 








gare to 





corr LUMBER Co., Lrbp. (1917), 44 
N. B. R. 505.—CAN. 
| 1702 xliv. -}/—-Where land is 





listed with & real estate agent for sale 
| & is afterwards sold by tho vendor 
directly to a purchaser introduced by 
{| the agent, the latter is entitled to his 
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vention of another agent, provided that his 
services are really instrumental in bringing 
about the transaction.—-~ Bow’s Emporium 
Lrp. v. Brerr (A. BR.) & Co., Lrp. (1927), 
44T. L. R. 194, H. L. 


commission, even though the temns of 
sale given in the listing as the basis 
on which the agent is to negotiate are 
not strictly adhered to.—KING ov. 
ScHon, [1918] 3 W. W. R. 892. 44 
D. L. R. 111.—CAN. 

1702 xlv. -}+—-NUNNELLY v. ON: 
suM, [1921] 1 W. W. RB. 506; 56 
D. L. Rt. 599; 16 Alta. L. R. 455.— 


1702 xlvi. ———.}—Deft. agreed to 
pay pltfs. commission on the sale of 
certain land, & agreed that it was an 
exclusive listing, subject to notice of 
withdrawal, which was not given. 
Plitfs. submitted the land to P. on 
terms of the listing & introduced P. 
to deft., who later, without pltfs.’ 
knowledge or consent, entered into an 
agreement with P. for sale of the land 
& of certain chattels used in farming 
it. The price of the land was some: 
what less, & the cash payment con- 
siderably less, than as given in the 
listing :—J/cld: pltf. was wrongfully 
deprived of the right which the listing 
gave him to earn hin comuini.sion.— 
GILBERT BROTHERS, Lrp, v. KEIbER 
(1922), 69 PD. TL. R. 713; [1922] 2 
W. W. It. 1228.—CAN. 

1702 xivii. ~j—Agent :—Held : 
not cnutitled to recover commission.— 
KENNEDY t«. Victory LAND & TIMBER 
Co., [1922] 3 W. W. . 145; 68 
1). L. RR. 201; revsd., 11922) 3 W. W. RR. 

1702 xlviii. --If the relation 
of buyer & seller is really brought 
ubout by the act of the agent, he is 
entitled to a commission although 
the actual] sale has not been elfected 
by him, but he must show that tome 
act of his was the causa causans or the 
efliciont cause of the sale.—HBUNTING 
» HOVLAND & Warnkins (1923), 33 
B. C. R. 291.—CAN. 

1702 xlix. ~-—Deft. wishing to 
sell his house placed 20 in an agent's 
hauoda, fining a net pnee. The ageut 
introduced BP. but negotiations. failing, 
deft. cancelled the agent’s w»truction 
to sell. Some time later deft. & P. 
eyrreed upon terms & a sale resulted 3-— 
Hleld: commission ws payablo on 
the amount P. firet offered through the 
agent.—FRASEK ov. Harkison, {Lv2d) 














11.L. R. 765; 56 N.S. OR. 431.—~ 
CAN 
17021. -}—Pitf. procured A., 





h., & C. te enter into an agreement to 
purchase deft.’s mineral claims on 
certain terms of payment, upon which 
pltf. was to receive @ conimiussion as 

ayinents were made from tine to time. 
Jnder this agreemncut a portion of the 
purchase price was paid & pitf. got his 
commission, but the agreement waa 
afterwards cancelled. subsequently 
KE., who had advanced to A. a 
considerable part of the mouey paid 
by him under the agreement, entered 
inlo an agreement direct with deft. 
to purchase the claims paying $10,000 
down, & pltf., pvught to recover com- 
mission on that sum:— Held: piltf. 
was not tho effective cause of the 
sale.— OLSEN wv. PEARSON, [1924] 1 
D. L. KR. 1097.—CAN. 

1702 1i. -}—R. M. BucHANAN Co., 
Lrp. v. EBY, {1927) 2 D. L. 819; 
{1927} 1 W. W. R. 929; 21 Sask. L. R. 
438.—-CAN. 

1702 lit. ———.}—NICHOLSON v. DE- 
bl (Alta.), [1927] 3 W. W. R. 799.— 


1702 liii. -}~Ab agent gave G. 
a card to view certain property. After 
inspection G. decided not to buy as 
the price was tou high. Some months 
later G. saw a ‘* for gale ’’ notice on the 
property which reminded him that he 
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17086a. ——.]—-Bow’'s EXMPoRiIuM, LTD. v. 
Bretr (A. R.) & Co., Lrp., No. 1687a, 
ante. 
had following instructions: ‘ Price £1 pa 


roviously inspected the property. 
He (lien: without further communica- 
tion with the agent, negotiated with 
the owner direct & purchased for a 
smaller amount :—Held: the causa 
causans of the sale was the previous 
introduction through the agent who 
was entitled to his commission on the 
lower purchase price.——-DoYLK  v. 
Gisppon, (1919) T. P. D. 220.—S. AF. 


1702 liv. .}-—Certain property 
given for sale by the owner to an 
auctioneer at a fixed commission was 
not sold, the reserve not being reached, 
& was thereafter given to the auctioneer 
for sale privately. L., on passing the 
property, saw a notice up referring 

tending purchasers to R., but being 
aware of the fact that the auctioneer 
had been selling the proporty went 
to the auctioneer, who referred him 
to the owner. i thereupon went 
direct to the owner & bought tho 
property after having told him that he 
came on his own behalf & not at tho 
instance of any agent:—lleld: the 
auctioneer was entitled to his com- 
mission.— TREGASKES v. MiIKLE, [1922] 
T. P, D. 317.—S. AF. 


1702 Iv. .jJ--Where a vendor 
concludes a contract of sale with a 
pacty with whom bis real estate agent 

as been negotiating in ignorance that 
he is such a party, the agent is entitled 
to his commission if the circumstances 
aro such that the vendor ought to have 
made inquiries which would at once 
nave revealed the facta.—-GRIFFITTIS ¥. 
BR eREON: (1925) 4 D. L. R. 976.— 


1702 lvi. J—NELAON . HIRSCH: 
BORN, [1927} App. D. 190.—S AF. 


1702 ivi, ——.] —- TRENWITH 2%, 
INTERNATIONAL HARVESTER Co, (LB.C.), 
[1928) 2 D. Ll. RK. 121.—-CAN. 


1702 IWwiii. .}—A real estate agent 
who brings his principal into relations 
with the actual purchaser is the 
effective cause of the salon & entitled 
to his commisdon, although the 
principa! sells behind his bach & the 
pee paid by the purchascr 45 lesa than 

he sumn at first demanded by the 

principal. In the present case wherein 
the purchasc-money was paid iute deft. 
bank, & creditor of the vendors, under 
an arrangemont under which it under- 
teok to pay the agent his commission 
out of the sums paid in, held that the 
fact that the property was first truns- 
ferred to the bank’s manager who 
afterwards transferred it. to the pur- 
chaser introduced by the agent did not 
take away the arent’s right to the 
commission, since the transfer to the 
manager wus taken merely to pecure, 
in the interests of the bank & the other 
creditors of the vendors, a sale to said 
purchaser; &, moreover, the agent 
was entitled to succeed aguinst the 
bank on the ground that, whcther the 
sale originally contemplated i.¢., that 
from the vendors direct to said pur- 
chaser, was or was not called off, the 
bank’s manager had agreed that the 
bank would pay the agent the com- 
mission if the transfer from the mnanager 
to said purchaser went through.— 
LADD v. BANQUE CANADIENNE NATION- 
—CAN. 


1702 lix. ——~.}~-The agent is 
entitled to commission if he bas been 
the means of bringing the partics 
together, a nouee he may not actually 
have introdu them to each other, 
& although the actual sale has not been 
effected by him.—BrrEtr & Co., Lrp. 
v. Bow’s Emporium, Lrv., [1928] 
S. Cc. (i. L.) 19.—SCOT. 

1702 hx. ——.}—The owner of a 
property of 1,698 acres, put ft into the 
ds of an estate agent with the 














acre, or lease for a term of threc yeurs 
with option of purchase at 2s. per acre. 
I hereby authorise you to sell the above 
roperty.”” The agent obtained a 
essec for three years, with an option 
of purchase at £1,682. Shortly before 
the expiration of the lease, the lossee 
asked tho agent to try & get an 
extension of the option for twelve 
months, & on tho latter’s advica, 
visited the owner for that purpose, the 
agent at the same time writing to the 
owner informing him of the proposed 
visit. An extension of tho lease was 
pranted, but the qrice of the option was 
nereased to £1,800. The losseo exer- 
chhod this option, & became the pur- 
chaser of the property :—J/Iicld: there 
was evidence sufficient to justify a 
finding that the agent was tbe cfficiont 
cause of the sale, & that therefore he 
waa entitled to cominission thoreon. -- 
UesJOUN vv. LLLINGWORTIL (1928), 29 
ie a 8.W. 1: 46N.8, W. WN, 6 
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1702 Ixi. —-- -.] -GRRAVES v. SALIS- 
AS (sask.), [1929] 3 DD. L. BR. 289.— 


1702 Ixti. — —.}—Simmonirir. MOXAM, 
11929) 1 D. L. BR. 825; Vv. W. 
513; 38 Man, L. ht. 113. - CAN. 

sr. Purchaser acting behind 
agent's back.j—Held: principal lable 
to pay full commission on coneluslon 
of a contract of sale with the purchaser, 
——-Mirire ovo Donrry, (1926) 3 
DOL. R 797. CAN. 
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1703 x. ——.]—One of two real 
estate agents with whom property ws 
listed for salo:-—s/eld: entitled to 
conunission on a sale initfated by hla 
but completed by the other agent, to 
whom the purchaser made known tills 
Wish to buy tle property after it had 
been brought to his aftention by pltf- - 
GRIFFTIOS oo, ANDEREON, [J926) 2 
D.L. R. 657 5 (1920) LW. WwW. ot. 966 : 
35 Man. Li. HR. 440.—CAN, 

1703 xi. - —.j--Deft. 
property in the hands of several 
agents, Including pltf., for sale. Pf. 
found a& purehaser who was willing to 
pay the price as althnatcly fixed for 
he property, & desputebed na tele- 
gram etaiing that fact te deft. Before 
deft. received the telegram however, 
he had in fact sold the property to 
another person throagh another agent. 
Tn an action uy pitf. for conunisston '-— 
Held: he had not comphed with the 
impiied condition attached to the 
proinine to pay comrmipsion, namely, 
that be should find an able & willing 
purchaser & introduce him to the 
vendor before the vendor had in fact 
sold the property to some other person, 
& was therefore not entitled to recover 
commission, ~DAINTON  v. CHIVERS, 
{1928) V. L. R. 5553; 49 A. TT. 2993 
[1928] Argus L. R. 394.--AUS. 

1706 ix. Delete the words ‘‘ & en- 
titled to comraiesion.” 


1706 xiii. ~-—-Pitf. Intro- 
duced to deft. A., who wirphed to 
purchase a property for his son, HK. 
Doft.’s house wae eventually trans- 
ferred to the trustees of C.’s estate, in 
which A.’s family was Interested, & 
the purchase-money was paid by the 
trustees at the instance of A. Deft. 
alleged that another agent, though 
aware of A.’s inspection of the house, 
obtained B.'s signature to the con- 
tract of sale:—-Held: the verdict 
should be entered for p)tf.—WrnsTeR 
(A. G.) & Sons, LTD. v. CuTrron 
(1919), 15 Tas. L. R. 17.—AUS. 

1706 xiv. ——.}--An agent is 
entitied to commission on «# sale 
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Cases 1706a—1711. 


1711. Add. Annotation >— As to (1) Consd. Price, 
Davis v. Smith (1928), 141 1. TL. 490. 
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brought about by his action In putting 
the urchaser in touch with the 
tincipal, even though the purchase 
8 subsequently completed through 
another agent.—PRITYPIKCR v. Ho1- 
DEN (1920), 40 D. LR. 386.—CAN. 


1706 xv, ~}—Tho comnils- 
sion on & sale of real ostato was has 
by the ct. to the agent who found the 
purchaser & put the vendor in motion 
to meot him, rather than to another 
who performed services in connection 
with the effecting & crrrying out of 
the sale.—BAtewan ve. SNELGROVE & 
GARDEN, (1921) 1 W. W. R. 304: t4 
Sask. L. R. 69: 57). LR. 883.—-CAN, 

1706 xvi. ~-—~—=,]--A. promised 
BK. a cominission if B. sold aship, Wh. 
omployed a broker as siilieaperit » who 
mentioned the matter to another agent, 
& {t was passed on through others 
until, about nino mouths after the 
agreement with B., a brokee to whom 
tne matter waa montioncd came to 
A. & made un arrangement directly 
with him rosultin h @& purehaser 
belug obtained. 13. continued his 
services, which wero accepted by A., 
up tu the tine of pale, & was of assiat- 
ance In procuring the Govt.'s cansant 
to a transfor of the ship to a foreign 
registry :-- Held ¢ BB. entitled to com- 
mission. Greer vv. Gopson, [1921] 
2W.W.R. 2093 608 CG. i. 653s 56 
Db. L. R. 606.—CAN. 


1706 xvii, -—-~ J--Pitf.  on- 
deavoured to affect a safe of deft.’s 
land to weo., of whieh IL wasa director, 
& Introduced Th. to deft. The parties 
vilod 10 agree upon tormsa & the 
negotiations ended, & pitt. made uo 
further effort to sell the land. Sub- 
sequently doft. through another agont 
sold the land to H., who purchased {t 
on behalf of agother co, :— /feld: pitt. 
waa net entiled to comission 
Nkvin Leeson, Liy2i) t WwW. W. RR, 
104.— CAN. 

1706 xviil. -—— -) After plitts., 
with whom a house had been sted, 
Introduced a prospective purchaser to 
the vendor, tho purehasner cadeavoured 
to Induces the vendor to reduce the 
price, “Phe vendor was unwilling to 
fina ry NY agteablo to the purchaser, 
& the latter then negotinited through 
other agonts, with whom the houve 
had alxo beon listed, & ne hought 
It:c—-Lfelds = pitts. were ontitlal to 
comnsghion.— Brook & ALLISON 8, 
HENDRICKS (1922), 066 D. Ll. R. $283 
15 Sask. T 1.4593 (1022) 2 W. W. R. 
530,.—CAN, 

1706 xix. —-— ——-.}—-Deft. sted 
w® property with plif4. with ist ruetions 
fo thnd a purchaser at the price of 
35,000. A month later deft. listed the 
property with another broker at 
$1,750, the second broker having his 











on 


offices aeroxs the hall from pltis.’ 
otiess ino the same erect Pitf. 
interested S. inthe property & brought 


her to view it. Shortly after S. went 
to pitta.’ offices with a view to pur- 
chasing, & when about to onter the 
offices Baw @ piebure of the properts 
in the window across the hall moored 
for sale at $1,750. mhe went into 
pitty.’ offiees, discussed the ate but 
went out without mah the pucchase, 
crossed the hall & purchased the 
property from the second broker at 
$4,750 :--J/eids) pltfs were entitled 
to their conmuntssion.— TURNER, MAKIN 
& Co, v. FsLLp 125), 33 B.C. RR. 56.--- 
CA 





1706 xx. -}—Oarr wv. Ta 
Darictth, (1927) 2 D. L. RK. 4803; 11827) 
1 Ww. WwW. Kk. 574 Py 38 B. Cc. Rr. 97.—- CAN 


1706 xxi. so} —Pltt. receive 
written authority from deft. to enter 
into a contract with a purcha-ci (or 
the sale of his farin & stock (‘The fave 


& 








Cases 1718—1746a. 


1718. Add. Annotations :—As to (2) Refd. Howard | 
Houlder v. Manx Isles S.S. Co.. [1928] 1] 

Generally, Refd. Bentall, Horsley 
& Baldry v. Vicary (1980), 47 T. L. BR. 99. 

1726. Add. Annolations :—Refd. Houlder Howard 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsicey & Baldry v. Vicary (1930), 


K. 3. 110. 


47 T. 1 R. 90. 


1788. Add. Annotation :—Consd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 


1789. Citations :—For the existing citations sub- 


stitute as follows :— 


(1887). as reported in 568 L. T. 96; 3T. L. QR. 


836, H. L. 


Annotations :—For **Mentd. Barnett v. Isaac- 
son (1888), 4 T. L. R. 69 
Barnett v. Isaacson (1888), 4 T. lu. BR. 595.” 


of remuncration was stated to be a 
certain percentage on the value of the 
land sold. Pitf. introduced the pro- 
perty to a prospective buyer, who 
ultimately purchased the property, 
but through the instrumentality of 
another agent. Pitf. claimed from 
deft. £171 10s. in respect of the land 
sold, & £65 ln respect of the stock & 
implements. Tho jury found that the 
sale had resuited from the tuatroduction 
of the rier vane from pltf. :—Held: 
pitf.’s right to commission depended 
ou the terme of his authority, & this 
did not authorise any commission on 
the sale of the estock.—Rown v. 
oo {19Z1] N. ZL. Re 437.—~ 


ohde 





1706 xxii. -—— J—Deft. agreod 
to pay pltf. commission if a sale of 
deft.’s house to X., who was intro- 
duced by pltl., went through. Deft. 
also agroed to lot pitf. hnow should he 
be prepared to sell bis house for a 
smallor amount than ho had men- 
tioned to pif. Delt. subsequently 
instructed another attorney to offer 
the house to X. at a reduced price, & 
aw sale was therenpon concluded :—- 
ffetd: pitt. was entitled to the com- 
inission ugreed npon.—VAN DUR WALT 
ee 11920) «. Pp. DP. 60 


1706 xxiii. --—- — -.]}--A agrocd to 
give B.oa commission in cape of a rule 
of certain premises. B. introduced 
C., but no xale resulted. C, of his 
own motion & nol as an agent of B., 
subsequently futrodueed D., & A. sold 
the premises to D. + Had: 2. was 
not ontitled to conmmiission.—-Coppakp 
vw, ARNOLD, [1022] T.P. D. 167.—S. AF. 


1706 xxiv. -J—-WALLACK 8. 
WESTERMAN (B. C.), (1928) 3D. L. 2. 
939.—CAN. 


1706 xxv. ———~, J-— BK ORCHINSKI 
v, NATIONAL Rust Co,, McDoveaLsv. 
NATIONAL TRist Co, (Alta.), (1929) 1 
D. L. hK. 268.— CAN, 


1707 ii. -———.]~-In a dispute as to 
which of two real-estate agents was 
ontitded to the conunission on a sale :— 
Wield + the one who tipst through his 
advertinement attracted & interview ed 
the purchaser & direeted him to the 
owner waa the efhcient cause of the sale 
& entitled to the comission, rather 
than the other who subsequently 
discussed the property with the pur- 
chaser & whore agent first showed it 


—_— 
e 


a ee ee ee 





to him—BUFFET ov. Wannrr & 

RAICK, [1920] 2 W. W. OR, 404; 
CAN. | 

1707 iii. --— Joan broker.}--The 


ofhee of a juan broker is to bring 
together the borrower & the lender 
who is willing to open negotiations on 
& reasonable basis, & when he has done 
that, he has done all that is necessary 
for him to do & carn bis commission.— 
VASAUJI Moonit vy. KARSONDAS TEKIPAL 
(1927), 1. h. Rh. v2 Bom, 627.—IND. 


5,” 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Add. Annotations :—As to (2) Consd. Price, 
Davies v. Smith (1929), 
Generally, Reid. Keppel v. Wheeler, [1927] 
1 K. B. 577. 
Montreal, [1918] A. C. 626 ; Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1740. Add. Annotation :—Refd. Howard Houlder 


141 L. T. 490. 
Mentd. Banbury v. Bank of 


v». Manx Isles S.S. Co., [1923] 1 K. B. 110. 


1741. Add. Annotation :—Refd. Howard Houlder 
v. Manx Isles 8.8. Co., [1923] 1 K. B. 110. 
1746. Add. Annotations :—Refd. Howard Houlder 


v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 


Bentall, Jlorsley & Baldry v. Vicary (1030), 


47 T. L. R. 99. 


read “ Refd. 
Where an 


PART VIII. eae a SUB-SECT. 1.— 
« (0). 
t.1. 8. P. SaATchupiNaANDA DutTT »v. 
NkITYA NATU MITTER (1923), I. L. HK. 
50 Calc. 878.—IND. 


til. -}+—Where a land agent is 
employod to sell or exchange the 
property of his clicnt, & commision 
ig to be pald to him when be has 
* effected ” a sale or exchange of such 
property, bis right to comnpiission 
accrues when he procures a valid 
contract for the sale or exchange of 
such Property. Nano v. WILSON, 
11921) eo Fae ° R. 831.—N.Z. 

17221. Completion of entire con- 
tract. )—GREER v GopsoNn (1918), 40 
DD. la. R. 218.—CAN. 


ei, —— —.]—PItf. found a 1... 
‘for deft.’s land, the amount of 
commission was agreed on, & an agi 
ment of sale executed, The pur- 
chayer subsequently refused to carry 
oul the anlo :— Meld: pitf. was entitled 
fo the comulssion.—-DONER v. LOUSK, 
fi920] 2 W. W. RR. 3nd: 63 DL. RK. 
at. --—— Commismon payable on re- 
count of purchase-money-- Payment by 
promissory notes. |—An agreement pro- 
Vided that comission was * to become 
due & payable when the purchase- 
money or any part thereof has been 
pald  :——HUeld + defts. having accepted 
promissory notes in lieu of @ cash 
pes the promissory notes must 
ye treated as a cash payment so far as 
pitf, was concerned, —CROsS ». Woop 
(1921), 6 D. L. R. 105; 500, L. R. 





ga, -~——~- Commission payable for scr- 
vices already rendered.) -When it has 
been dofinitely agreed to pay an agent 
conmmpsion for his services jin vegotl- 
ating a xale, & the payment was to be 
made for services already rendered & 
Was not to be dependent upon the pay- 
mount of the purchase price, the agent 
ean recover the comission wonder the 
agreemont, although the purchaser has 
failed toa make any payment after the 
first one.—CARVICHALRL tt. BOWLERS 
(1922), 67 D. L. R. 515.—CAN, 


sh. - -]~—Held : pltf.’s claim was 
not affected by changes made in the 
agreement between purebaser & defta. 
lf defts. saw fit to vary the terms of 
the agreomont & accept property in 
lieu of cash, that should not prevent 
pitf. from obtuinmg payment of his 
cuolumussion, which he earned when he 
procured a binding agreement for the 





HPERIAL LRVUST Co, OF CAN,, [LBZ9) 4 

-L R. 913; 64 O. L. R. 433.—CAN. 

PART VIII. are SUB-SECT. 1.— 
e a s 

1729 iff. Sale of remainder of 

land.}—Pitf. employed deft. to sell 

& house & portion of the bloek of land 


on which it steuod. Deft. found a 
purehaser & a contract of sale was 
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1746a. Agent to sell property—Agent himself buy- 
ing property—With consent of principal.}— 


agent has been instructed to sell 


signed under which pitf. gave the pur- 
chaser certain provisional rights over 
the unsold portion. Afterwards pitt. 
endeavoured to obtain from the pur- 
chaser na modification of the contract 
with regard to the rights over the 
unsold portion, & deft. did con- 
siderable work in trying to induce the 
purchaser to vary the contract in this 
respect During the negotiations left. 
repoatodly urged pitf to sell the whole 
of the land. Negotiations having 
failed pltf. behind the back of deft. 
sold the remainder of the land to the 
orginal purchaser & the whole was 
ineluded in a single transfer :— Hila : 
deft. was not entitled to commission 
on the rale.—MCANDREW v. GRAY 
(1920), 20 S. ht. N. S. W. 635.—AUS. 


PART VIII. tac 3, SUB-SECT. 1.— 


sw. J'ransaclion aimilar — Further 
sale,J—-A. in 1911 employed pitt. 
sell u Crown lease, & au agrocment war 
entered into which provided that if 
Itf. sold the teuse for £25,000 he was 
o receive £5,000. In 1914 through 
the inetrumentality of pltf. the lease 
was transferred to S. &, on payment 
by S. of £5,000, pif. received £1,000 
as coinmisaion. In 1919 A & S. sold 
the lease to T. for £11,000. Some 
years pmor to this sale pitt, had eub- 
mitted full particulars of the lease to 
T., who would not then buy. L., who 
was employed for that purpose by A. 
& S., had brought about the sale to T. 
| Pit{f, claamed connnisston in respect 
of the sale to T. :—Held : pitf. was not 
eutitled to comission ~DEWDARY v. 


PART VEL SECT. 3, SUB-SECT. 1.—-D. 


sa. Agent to obtain money for project— 

ch) hatha & modification of praposal.| 

—Hield: the agent was entitled to 

recover commission.— THOM 45 v. GALE, 

1 f1827;1 DL. mR. 593; 5. C. HR. 314; 
varying, [1925] 3 D. L. R. 757.—CAN. 


sb. Agent to procure loan to third 
narty— Loan raised by third party.|-- 
Pitt, claimed a commnoysion of 1 per 
cent. from deft. on the ground that the 
latter had requested him to raise a 
loan of £27,500, subsequently increased 
to £35,000, not on behalf of deft. but 
ov behalf of one F. Jt was admitted 
that deft. had sold a certain property 
| to F. forasum of 15,000,210, 7°" * 
| yuid in cash & the balanceto b__. _. 
y a bond over the property ; through 
\itf.’s efforts the manager of a certain 
| insurance co. was prepared to advance 
| £27,500 to F. on a tirst mtge. over the 
property & that thereafter a sum of 
| 
t 


£35,000 was in fact advanced by the 
insurance co. 
together 

socurities, 


upon that security, 
with certain additional 
Deft. denied that he had 
| made the contract alleged with pltf. 
& stated that the real arrangement 
| between them was that pltf. should 


property on commission &, after failing to 
find a purchaser, agrees with his principal 
to buy the property himself, he is not entitled | 
to commission on the purchase by himself 
unless his principal has expressly agreed that | 
such commission shall be payable.—-HLockrER 
v WALLER (1924), 29 Com. Cas. 296. | 


1746b. ———- At stated price—Sale at lower price— | 
With consent of principal.]- Price, 
& Co. v. Smitu, No. 1780a, post. 


1751. Add. Annotation :—As to (2) Refd. Howard 
Houlder v. Manx Isles S.S. Co., [1923] 1 


K. B. 110. 
1751a. 





— 


rafse a loan of £27,500 on behalf of 
deft, himself & not for F., & further, 
that if F. paid off the whole amount 
of the purchase price in cash plitf. was 
pot entitled to any comnnission what - 
ever, & that F. had personally raised 
on his own behalf a loan of £34,000 
not on tho security of the property 
alone but on additional recuritior 
belonging to him. At the trial pltf. 
applied for leave to ainend his declara- 
tion so as to base his claim on a man- 
date to raise a loan of €27,000 only. 
The trial ct. refused to grant the 
amendment & held pltf. had) earned 
ecamimisstion oon £30,000, the etm 
actually advanced to F., but us pltf. 
had declared hituself satisfied wath 
£275 awarded the Jatter amount, 
Deft. having appealed :— Mell: com. 
Inission of Lo oper cent. was pramised 
pitt. by deft. if the former was Insti. 
mental tn obtaining a loan of £27,400 
froin the insurance co. te Fos further, 
in view of ua for amendment, 
Which should heve been granted it 
Was unnecessary to consider whether 
pitt, was entitled to commission on the 
Whole sum advanced, & as on the facets, 
it was clear that 727,400 would have 
heen advanced op the property alone, 
the fact that £45,000 had been Jent 
upon the property, together with 
additional security, dad not debar piff, 
from =o recovering conimiasion — on 
£27,500.— Samvurn ev. JacoBs & Co.,, 
{1928) App. D, 353. —-S. AF. 


se. Agent lo sel—Third party entering 
into partnership wih principal |—A., 
un agent employed by I. to obtain a 
purchaser for a inill, introduced M. to 
P. The sale did not go through. 
bP. eventually entered Into a contract 
of partnership to work the mill, the 
partoers being I’., M. & C. :—~Meld + us 
the transaction resulting from the 
agency differed substantially from that 
which A. had been employed to 
procure, he was not entitled te any 
remuneration.—-BORDER vo. EKDLE\, 
(1920) O. BP. v. 19.—S. AF. 


pi. .}—Pltfs. claimed for 
commission on sale of timber holdings 
of deft. co. The ehareholders had 
passed a resolution authorising a sale 
at a fixed minimum price upon terms 
agreeable to the directors, & a letter 
from the co.’ managing director to 
pitfs. offered $35,000 commussion 
should pitfs. make a sale at a certain 
named price, which price would net the 
co. such minimum price. A sale was 
made through other agents, not for a 
lump sum, but for a price based ou 
board measurement to be paid for as 








.|—Pltfs., who were shipbrokers, nezo- 
tiated on behalf of defts., the owners of a 
steamship, a charterparty of the steamship 
which was to be in force from Oct. 1920 for 
five years, & which contained a clause pro- 
viding that the charterers should have the 
option of purchasing the steamship at any 
time between the signing of the charter & 
the completion of the charter period for 
£125,000. On the day when tho charter- 
party was signed defts. signed & gave to | 


Vol. I.— Agency. 


plifs. a commission note in these terms: 
‘* We hereby agree to pay yoy ... 5 per cent. 
brokerage on hire... Should the option of 
purchaso contained in the charter be availed 
of, the brokerage on purchase to be 34 por 
The charterparty was acted upon 
until Juno, 1921, when defts. sold the steam- 
ship to the charterers for £05,000. 
brought an action against defts., clauning 
(inter alia) 3) per cent. commission on 
£65,000, the price paid by the charterers for 
the steamship, 
quantum meruil tor their alleged services iu 
effecting the same :—Held : 
of these claims failed, tho option of purchase 
mentioned in the commission 
having been exercised, & the pale eflected 
being a sale at a different price from that 
upon which alone the brokerage of 34 per 
cent. was to become payable ; 
cluum also failed inasmuch as the parties 
having reduced their bargain into writing in 
the commission note, there was no scope for 
the operation of the principle of quantion 
meruil.——HOWARD-LHOULDER 


cent....’” 


DAVIES 


——-_— — ~ 


the timber was taken, with an addl- 
tional sum to be paid when the timber 
had beon logged .—J/eld: the ralo 
was pot a sale within the contract.—- 
RORAY v. NIMPRKISH LAKE, Logging Co,, 
Lrp., & GARLAND, (1910) 2 W. W. OR 


105.—CAN., 


yi. -.] ~K. requested S., a 
servant of pltt., to obtain a buyer for 


hin property. I. told S. that he 
wanted £550, & would pay com- 


mission. oS. then asked IC if he would 
consider oan offer Eo rephed he 
wanted £800 clear, S. intraduced K 
to B., but the poeo offered was too 
low, & after various negotiations no 
dule took place, Six mouths later I, 
sold the property to K. for £étd; 
Weld as the buver offered Jens than 
£800, pitt. was not entitled to com- 
mission. Loseneon orm lives, [1017] 
S. A. La. fh. 71. AUS. 


yh. ~— —-—.) -Meld > oan the 
emplovinent wos a geucral one, the 
pnee mentioned bung intended not 
a3 & herd & fast one, but asa Laris 
of negotiations, pitf. was ontithed to 
the agreed commission ou the price 
Obtamed -PRENTICH ot MERRICK, 
(HTP SWLW RR. hubs 2't BC OR, 
A323; 38D. ds I. 38h.—CAN. 


yvili,- -~——.)— An owner tin Apr. 
Hated with an ugent cerlain land 
for sale at $35 an acre with a fixed 
eash payment, the priee to include the 
crop. In Nov., afler the owner had 
tuken off & sold the crop, the agent 
sold the land for $30 an acre on 4 
small cash payment :—eld + in order 
to earn his commission the agent had 
to obtain na purchaser for the land & 
crop at $35 per acre --FLUTCUBLL t. 
LAWILON, [L919] 3 W. W. R 7283 49 
D. lL. R 185 —CAN. 


y iv. - }—Deft, Usted his 
farm with pltfs. fur sale at 83% an 
acre. Deft. sold the land at $37 an 
acre to one Introduecd by pltfs.i— 
Held: pltf!. were entitla to com- 
NUSUON.—SMIrH vw. WRIGHT, [1919] 3 
W. WL. RR, 1094; 19 DL. Re 408; 
12 Sask, L. R. 491.—CAN. 


yv. —— ——.)]— When a proprietor 
gors to an agent & requests hum to fad 
a purchaser, naming at the same Line 
the sum whiecb he is willing to necept, 
that wil! conatitule a genera! era 
ment, & shuuld the estate be ove ntually 
sold to a purchaser Introduced by the 
agent, the latter will be entilicd to his 
commission, although the price pafd 
should be less than the sutra named at 
the time the omployment was given 
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ee ne ore 


Cases 1746a-~-1751a. 


Pitts 


&, in the alternative, a 


(1) the former 


note never 


2) the latrer 


& PARTNERS, 


a —_ - ee at ee ange 


The aimention of a apecitio sum prevonts 
the agent fram selling at a lower price 
withoufl the consent of his omployer, 
but it is given merely as the basi of 
future nogotintions, foaving the actual 
price to be settled in the course of those 
negotiations— PAaLwpr oo HARVEY 
(1922), 65 DO. 1. R. 7693 16 Sank. b. 8. 
v3 JW. We. R. 238) afta. (120), 
66D. L. RR. 703; Tt Sask. LL. 1. 19.-- 


CAN. 

y vi, — -.J- Where the eon 
tract is that the agent ds not to be paid 
8 comm iaon unlesk he proveures a piu 
chaser ato on specified ture, the fact 
thatiaosele isomade be the owner at a 
lowee pulce does not entitle the agent 
to remunoration by way of quantun 
meri, GRIFETTH tt TREDEEICKRON, 
(1926) 41.0. R503 F926) W. WR 
Gh; 86 Man. I tt. 564. CAN, 

y vil. | ~ WH aver Din. 
Hos, (Pal d Poh, Be 2ves 620. 0. 


ean 


410. CAN, 
sd. — - Third party taking land ina 
trade} Agents who had been promlsed 


B&B CotmMoslon should they obtain a 
purcharer for land at a certain pree s 
Mela: not entibled to commission, as 
they only introduced a party who touk 
the Jand mnoa trade & with whom tho 
prinerpal had previously ddecussed a 
trade -Brows 0. PALCHEiLn, [EVty] 
3 1W. W. 701; 49 DD. I. RR. 158.— 
CAN. 


we. Agent lo erchange-- Keehange of 
ather propcrlus.\--A real ostate agent 
fa entitled to his comunission on an 
exchange of Hei a where he 
brings the purlios together A cugages 
wetively in noyotiating the evehange, 
which eventually falls through owing 
to the objection of tia principal to 
include certain stock & torplements 
in the transaction, the princupal soon 
afterwards completing the ¢vqchanize 
without the stock & Implements but 
with the sume purehascr fer other 
property owned by hin Drsn 2 
SINCLAR, (1923) 1 DP. be L'. 4eb.-— 

sf. Agent to obtain signature of wife 
—Ohtwniny siyjnature of husband.|—~ 
Defth, agreed with pitts that Eo the 
fatter obtainco Min. M. fo sign ao 
buflding contract fur @ house they 
would poy pltf. Che usual cormnilysion 
as on & sale of land. Pitté. obtamed 
the signature of the husband :-- d/eld 
ast was Uamaterial fo defts. wii the 
the contract wus signed by Afra MV 
by the husband, pltfs wer entitled 1) 
the comtitssion agreed to Maia * 
Suirn ow Dinagne & Hora 3! 
30 LB 68; BWW it ty CAN, 


Cases 175la—1768a. 


(1930), 47 'T. L. RR. 99, 


1754. Add. Annotation :—Refd. Hentall, Horsley 
& Baldry v. Vicary (1980), 47 T. L. R. 99. 


1755. Add. Annotations :—Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Jlorsley & Baldry v. Vicary (1930), 


47'T. L. R. 99. 


1759. Add. Annotation :—Consd. Price, Davies v. 
Smith (1929), 141 L. T. 490. 


1768. Add. Annotation :——-Refd. Howard Houlder 
v. Manx Isles S.S. Co., [1928] 1 K. B. 110. 


1768a. Principal selling ship to charterers—-During 
currency of charter.]—Shipbrokers employed 
to effect a charter of a steamship procured a 


1764 xix. Principal altering 
date for giving possession.}—An agent 
with whom land has been listed for 
sale har earned his commission when 
he has introduced to the owner a 

urchaser who is ready, willing & able 
buy at the price & terms stated 
by the owner, though the sale does not 
o through by reason of the owner 
nsisting on a date for giving of pos: 
sexsion later than that at first stated. 
—Higains ov. Mrremnun, [1921] 1 
Ww. Ww. R. 252; 57 D. I. R. 288 ; 31 
Man. L Rn. 60.—CAN. 


1764 xx. ———-.]— Deft. :—Held: li- 
ablo to pul for an agreed commission 
for a sale of land procured by piltf. & 
which was not carried out because of 
defi.’ refusal, without  suflicient 
reason, ‘to eany, it. out.—BaLisa v. 
MoGreroaonr (1922), 68 D. L. KR. 7183 
32 Man. L R. 1063 (192212 W W. RHR. 
1247; affy., 66 D. L. R. 696.--CAN. 


1754 xxi. -]1—Where a real- 
estate agent had found a purchasor 
who had accepted the seller’s proposi- 
tion for the sale or exchange of his 
land, & the acceptance was made within 
the time limited by the seller, but the 
seller refused to complete the trans- 
action & alleged that tho purchaser 
wus not ready, willing or able to com- 
pleto the transaction :—Zfeld: tho 
onus of proof was on the agont suing 
for commission.—-RaGINA BROKERAGE 
& INVESTMENT Co. v. KISTNTR (1922), 








70». LL. RR. 753 [19288) 3 W. W. 
657.—-CAN. 
1754 xxii, ——- dent taking undue 


advantage of principal.)—A real ostate 
dealer, wha acted for a foreigner with 
an imperfect knowledge of English, 
took an undue advantage of his princ- 
pal in representing an improvident 
tiansuction to be a very desirable one, 
shich he should enter into in substitu- 
tion for an exchange which had fallen 
through. The principal having  re- 
pudiated (he second transaction, the ct. 
refused to allow the agont the com- 
mission he would have obtained thare- 
under had it been completed, but 
allowed hit commission on a quantum 


merit on the amount of com- 
mission contemplated by the = first 
transacti — BuRNS vv. MINCHIAU 


tion. 

1754 xxili, —-—.]—TURNER MRAKIN 
& Co. vw. Catenponra & BRITON 
COLUMBIA Morreacs Co., LTp., [1927] 
2D. L. 8. 395; 38 B.C. RK. 103.—-CAN. 


1758 vili. ——.J]—Deft. having — 
roperty for sale, gave an authority 
o pitf. in the following terms: “I 

hereby authorise you to sell my 
property, for tho price of £2,600 nett. 
Any amount over & above this figure 


sold the 


ENGLIsH AND Emprre Digest SupeLeMENT, 


Lp. v. Manx Isius 8.8. Co., [1923] 1 K. B. 
110; 02 L. J. K. B. 283; 128 L. T. 347; 
88 T. L. R. 757; 66 Sol. Jo. 682; 16 Asp. 
M. L. O. 95; 28 Com. Cas. 15. 

Annotation :—Refd. Bentall, Horsley & Baldry v. Vicary 


charter for eighteen months, but after four 
months of the charter had run the owner 
vessel to the charterers & the 
charterparty was cancelled. The charter- 
party provided for payment of a commission 


of 24 per cent. on the hire paid & earned 


under the charterparty & on any continua- 
tion thereof. 
to recover commission for the remainder of 
the charter period :—Held: it was not an 
implied term of the contract that the ship- 
owners should not agree to put an end to the 


In an action by the brokers 


charterparty by the sale of the ship to the 


charterers, & the action failed.—FRENcH (L.) 


& Co. v. LEESTON SHIPPING Co., [1922] A. C. 


{1923 
Corpn. (1929 


to be pajd to you as commission on the 


sale.”’ Pitf. found a purchaser who 
entered into a contract to purchase for 
750. The bargain went off, how- 


ever, owing to the purchaser’s insistence 
on the removal of some restrictive 
covenants, which deft. was unable to 
effeot :—Held: plitf. having found a 
purchaser, & having brought about 
a contract for sale at a price of £2,750, 
was entitled to the sum of £150 by way 
of commission, the subsequent 
failure of the transaction, through no 
default on his part, did not deprive 
him of lus right to recover that amount 
ron deft.—Pracock v. TARLETON 
(1928), 28 S. Rh. N. 8S. W. 561; 45 
N. Ss. Ww. Ww. N. 164.—AUS. 

sk. Principal refusing to compete with 
other buyers.t—-Pitts, engaged deft. to 
purolaee lambs in a large specified area. 

© was to recelve a commiasion on all 
lainba bought by him, the price to be 
the highest market price at the time of 
delivery. Deft. proceeded to can- 
vass farmers & secure options on the 
Jambs they had for sale. When the 
timo for taking the delivery was at 
hand pl(fs. advanced deft. $2,000 to 
buy lambs. When the time for taking 
delivery of the lambs arrived, pltfs. 
refused to advance the price to the 
level of that of competing buyers & 
deft. was unable to procure the lambs 
which he had agreed for:—Held: 
a had defaulted & were estopped 

om saying that deft. did not completo 
hin nontract.—-N&W KNULAND DRESSED 
Mrar & WooL Co. uv. Patrick 
ae {1923) 1 D. L. R. 163.— 


17631. Principal declineny to accept 
loan. }-——-Where an agent performed his 
purt in obtainmiug a loan, & was in no 
way responsible for the non-payment 
of the money undez the loan :—ZdHeld: 
ho was eutitled to his coniuission.—— 
WHITHSIDE ©. WALLACE SHIPYARDS, 
Lrp. (1919), 27 B. OG RR. 40; 45 
O. J, R 434.—CAN, 


1766 v. ——.}--SwiTH +. UPprpreR 
Cianabpa COLLEGE (1920), 48 O. L. R. 
120; 44 D. L. R. 548; 18 0. W. N 
370.—CAN, 


1766 vi. -J]—Pltf.,, a shi & 
general broker, sold to N. o ehip on 
deft.’s behalf. The purchase price was 
£1 bbe payee by N. rs deft. in 
instalments, eft. agreed to pay 
pitf. £20,000 of the purchase price 
when he received the second instalmont. 
Before that instulment was paid N., 
with doft.’s consent, cancelled th 
contract :—Held: upon the cancella- 
tion of the contract of salo, pltf.’s right 
undor his speoial contract with deft. 
was determined & his claim for com- 
mission failled.—Gowan t. BOWERN, 
[1924] App. D. 5350.—S, AF. 
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451; 91L. J. K. B. 655; 127 L. T. 1698; 88 
T. L. R. 459; 15 Asp. M. L. C. 544; 27 Com. 
Cas. 257, H. L. 
Annotations :-—Folld. Howard Houlder v. Manx Isles &.8. Co., 
11K. B. 110. Befd 


Vicary ttt} ae 7. i, ag 


Bentall, Horsley & Baldry v. 
Mentd. Gaze v. Port ‘l'albot 


sl. Principal not negotiating in good 
faith.}—Where under an agreement 
to pay an agent commission on a sale 
of real estate, the agent is to be entitled 
to the commission only when the 
principa] concludes a sale to a pur- 
chascr found by the agent, the law 
implies an agreement by the principal 
to negotiate in good faith with the 
purchaser proposed & to demand only 
such terms as, considering all the 
circumstancer, might be conceivably 
demanded in perfect good faith. 
Whore the principal does not negotiate 
in good faith & the sale is thereby 
prevented, the agent is entitled to 
damages.—McINTYRE & Co, v. Law, 
(1918) 2 W. W. BR. 349; 13 Alta. 
L. R. 273; 40 D. L. R. 231.—CAN. 

sm. Principal selling sh i tocharterers 
—Oommission payable under charler. }-— 
Pitfs. negotiated a Sharer par ys which 
contained a clanse providing for 
payment of commission on the esti- 
mated gross amount of hire as earned 
& paid. Subsequently the owners & 
the charterery entered into a contract 
of sale, which contained a clause can- 
celling the charter & so cancelling the 
olause therein providing for the com- 
tulssion :—Ziel pitfs. were entitled 
to the amount of commission which 
would have been pay able if the charter- 
purty had not been cancelled, but, 
especially having regard to the fact 
that the action was brought before 
the period of hiring under the charter- 
party had cxpired, subject to a fair 
deduction in view of the risk of the hive 
ceasing apart from any voluntary 
uction by the owners.—HOXLBCRGH v,. 
hs & Co., (1918) V. L. R. 118.— 


PART VIII. SECT. 3, SUB-SECT. 1.— 
E, (b) 


bi, ——-.]—Held: the agent waa not 
entitled to commission.—FLANAUAN 4, 
CHAPMAN, [1926] 1 D. L. R. 1459; 58 
O. L. R. $4.—CAN. 


ei. .}-Deft, who was autho- 
rised to procure a purchaser & accept 
a deposit & retain from the deposit his 





commission for procuring a purchaser 
then ready & willing apparently 
able to fulfil his ob tions to the 


extent at least of making the down 
payment, procured a purchaser, who 
mado the agent a deposit ot $250, & 
the vendor entered into a written 
nernee peciaget ty to beet to him. iA 
rincipals afterwards by arrangemen 

betersen themselves cancelled the 
contract on the ground that the pur- 
chaser found himself unable to make 
the first payment, & the purchaser 
agreed to forfoit the $250 :—Held: 
deft. waa ontitled to retain the $250, 
but was not entitled to anything 


1769. Add. Annotation :—-Refd. Bentall, Llorslev 
& Baldry v. Vicary (1930), 47 IT. L. R. 99. - 


1771. Add. Annotations :—Refd. Howard Houlder 
v. Manx Isles 8.8. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1775. Add. Annotations :—Refd. Howard Houlder 
ve Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1776a. —— ‘‘ Private treaty ’’ sale.|—Where an 
estate agent is employed to find a purchaser | 
of an estate, the terms of the agent’s employ- | 
ment being that commission is payable to 
him on the purchase price on sales by 
‘* private treaty,” his principals are liable for 
his remuneration only when a sale has boen 
completed & the purchase price has been 
paid on completion, except where the non- 
completion is due to some default or omission 
on the part of his principals. When, there- 
fore, the agent has been employed simply on 
the above terms, he is not entitled to com- 
mission on the purchase price if he has merely , 
brought about a purchase agreement which, 
without default or omission on the part of | 
his principals, has not been completed.— 
KNIGHT, KRANK & RUTLEY v. GORDON (1923), 
39 T. L. R. 399. 





further.—Dr WoLr v. DruMacR- equivalent to the 
1922), 65 D. Ju. R., 4? ; 7 ° 


eh, ———.]—A broker, conmnissioned 
to obtain a purchaser for a picce of 
land, found a purchaser, who failed to 
complete the sale within a fixed period 
owing to his inability to pay ready 
money. The principal entered into 
now arrangement duect with the 
purchuscr, & such new arrangement 
was subsequently rescinded by the 
principal :— d/eld : the broker was not 
entiticd to commission.—Foucan & 
me se (1923), I. L. Wt. 2 Ran. 


e ili. —-——.}-M. placed a property 
in the hands ot G., a commission agent, 
for sale or exchange. QG. obtained a 
person who was willing to buy pro- 
vided M. would accept as part pay- 
ment of the price certain properties 
owned by him. There was a restrictive 
covenant upon one of the latter pro- 
perties which the other party was 
unablic to remove when called upon to 
do so by M. As a result thereof the 
contract was mutually rescinded -— 
Held: although tbe purchaser was 


pay auy portion 


coutract :—fleld : 


Morok FarMInG 


amount of the 
Alta unpaid eyecare prico of the shares :-— 

» had not received payment 
for the shares, & tho commission was 
not earned.— CECLL wo WEITLAUFKH, Was 
[1923) S C. RR. 69; 1D. I. RR. 3528; 
affa. 20 QO. WM. N. 260.—-CAN. 


li, ——-.]—ProGRESSIVE AGENCY »”. 
BENNKTY, [1028] N. Z L. R. 100.—N.Z. 


an. Vhird party repudiating contract, 
—Whereacontract for sale was eutered 
Into between A. & 6, & 
B. as the purchaser, but BB. did sot 
of the 
Money, & subsequently repudiated the 


negotiated the contrast was entitled 
to commission on the sale .-~-BOND ov. 
Dawson, (19231 St. RK. Qd. 63.— AUS 


i -) -Where a pnicharer ropue 
dinted the agreement of sale, the vendor 
acqulescipg .~—-Held - 
were not entitled to comuission.— 
DEVELOPMENT 


pitfs. as agente 


Co, & Davison vw. SMITH 
b, L. R. 1178: 1 W. W. R. 1s09. — 


st, ——--.J-——Pitf. employed deft, to 


Vol. L—Agency. Cases 1769—1780a. 


1780a. -———.]—-Pitfs. D. & Co., who wero partner- 


ship agenta, claimed to recover from deft. 
the sum of £92 10s., being the balance of 
commission on the sale of deft.’s business 
premises ut T., effected by pltfs, Doft. had 
advertised the property for sale, & pltfs. 
had sent him a “ particular form ” which was 
in blank, except the words: ‘I hereby 
instruct you to sell my business premises as 
per particulars above, which 1 declare to ba 
correct, & agree to pay you a commission 
5 per cent. on the total price paid by the 
purchaser & appoint you agents,” which, as 
aes alleged, they had inserted on the form 

efore sending it to deft. On July &, 1928, 
deft. filed in tho form & returned it to pltfs., 
but he subsequently denied that the above 
words were on the form when he signed it. 
A firm of G. & Co., estate agents, believing 
that they had secured a likely customer for 
the property, communicated with pltf4. & 
sent their representative, 1., to them, & 
pitfs. introduced PV. to deft. Delt. alleged 
that P. had been introduced to him as na 
pee but pltfs. contended that he had 

ven introduced to deft. as another agent 
who would be likely to find a purchasor. 
Ultimately P. found a purchaser in one T., 
who agreed to pay £4,000 for deft.’s proporty. 
In the “ particulars form ”’ deft. had stated ; 


sale with him, & a deposit of 8200 
was paid by the purchaser to deft. 
The purchaser subsaequontly refused 
to complete the purchase, & the sale 
never completed :—eld: the 
salo never having beon comploted, 
deft. was not ontitled to any com- 
mission,--LRAMAN ¥ LAWION (1023), 
51 N. 3B &. 110.—OAN. 


E, (oc). 


sh. Agent himarl{ paying depos! - To 
prevent sale of land until definite pur- 
rhaser secured.|-—Whore an agool for 
sale of land paid hia principal $200, 
lending the pele et to belleve it was 
pald as a deposit on bohalf of P., 
whoreas iL was really pald to hold the 
land nati a definite purchaser could be 
secured ;—Jicld:) the agent warn not 
entitled to any comunisslon — CRERER 
& PALPenRdon vv. BRAYRROON, [1919] 
3.W. W ih. 42" ~-CAN, 


1780 ix. Agreement to pay com: 
mission on work done.)—Pitf., who was 
employed by deft. to sell a atation 
property & to find a lease for another, 
found A., who way ready & willing 


A. accopted 
VUTChUBE: 


agent who 


{1923} 2 





willing he was not able to pay the con- 
tract price, & thercfore that G. was not 
entitled to recover commission from 
M.—GILFORD 1. MCLEAN (1929), 29 
3. R.N.S. W. 336; 46N. 8. W. WLN, 
132.—AU5S. 


fi. ~}+—W., having agreed to 
reall shares to a& cu., entered into a 
contract to pay C. a commission for 
services In effecting the sale. The 
purchase price of the shares was to be 
paid by instalments & the commis- 
slon was to be paid out of th. respective 
instalments. The contract provided 
that if the payments were not made 
by the purchasers W. would be under 
no Hability to pay the commission, 
The initial payment was made & the 
commission thereon paid to C. When 
the next payment fe)l due the pur: 
chasers defaulted & shortly after the 
co. was placed in liquidation. The 
liguidator offered the assets for sale 
& accepted the tender of W. & H. 
The successful tenderers received al] 
the asseta of the estute including ths 
stock sold by C. There was no evi- 
dence that the assets had a cash value 





find a purchaser for cortain land, & 
agreed to pay hun commission if he suc- 
eceded. Deft. found persons willing to 
take an option, & he pre pared an option 
agreement which was entercd {nfo by 
the partits. The purchase price was 
$3,000, & tho cash payment was 
$300 which wus to be forfelucd ff the 
purchasers failed tu go further in 
he purchusc. Thoy paid thin $300 to 
deft., who paid pie $150, retaining 
the balunce, $156, as ns commission 
on the whole purchase price. The 
purchasers refused to carry out the 
purchase :—Held- pitf. was entitled 
to the $150 retained by deft. as coim- 
tninsiOn.—CARISON  v, — THOMPHON, 
(1923) 3 W. W. R. 869.—CAN, 


8a. -)— Pitf. entered into the 
following sale agreement with deft. :— 
“T here authorise you to negotiate 
a bale, ugree to pay you com- 
inssion provided you sell or furnish 
mo either directly or indirectiy with 
the name of a party to whom I moy sell. 
Commission to be due & payable when 
sale is made.” Deft. found # pur- 
chaser, entered int» an agreement of 
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| 


{o purchase the one & to lease the 
other, & with him dcit. entered Into 
a contract, Subsequentl the con- 
tract having fallen through, pitf. was 
emploved by deft. to raise monty for 
hin which it was hoped would enable 
the purchase & Joaro by A. to be 
carrled through, & ww owiitten usgrec 

ment was enteréd into betwecnm pltl 
& deft., by whiuh it was pro idea 
that In the event of the cone tion 
of the sale & lease deft. should pay to 
pitf, a certain sun “repr senting 
commission duo te’ pltf * o. these 
transactions.” The ran & ivasing 
were never comphital Jia an action 
to recover the gam mentioned in the 
ayreement, the tisl Judge found that 
when the aviccrmont was entered Into 
pitt had a right to recover a reasonable 
sum tor commission in respect of the 
work he hud then done, that the 
contract did pot deprive him of that 
right: —Held: pltf. was ontitld t+ 

recover a sum made up of 1 par conf 

of the purchase-monoy & 4 pur cent 

ofa year’s rent.—F RY v, Wy eni (1967) 

23 G. L. HR. 689.—AUS. 


“Lowest price for goodwill, fixtures, & 


fittings, £4,500,” but be eventually accepted | 


£4,000. Meanwhile plitfs. & G. & Co. had 
agreed to share the commission. Deft. 
subsequently paid commission amounting to 
£107 10s. to G. & Co. As this amount was 
£92 10s short of £200, the 5 per cent. com- 
mission on £4,000, pltfs. on Nov. 2, 1928, 
issued a writ claiming the balance from deft. 
The completion of the purchase did not take 
place until Nov. 15, 1928, & deft. contended 
(infer alia) that he was not liable to pay 
commission until be had received the purchase 
price. The jury found (a) that the words 
in rolation to the 5 per cent. commission were 
in the particulars form of July 8, 1928, when 
deft. signed it, (b) that the proporty was 
sold to T. through the instrumentality of 
pltfs., & (c) that G. & Co. were not acting as 
sub-agents for pltfs. :—-I/eld: (1) pltfs. were 
not to be deprived of their commission 
by reason of the fact that the property was 
ultimately sold for £1,000 instead of the 
£4,500 asked by deft. in the particulars 
form; (2) the jury’s findings that the words 
about & per cent. commissions were in tho 
document, when deft. signed it, the property 
was sold through the instrumentality of the 
pltfs., & that G. & Co. were acting as sub- 
agents for plitfs., could not be interfered with ; 
& (3) although pltfs. had done all the work 
required to entitle them to their commission, 
they were not in a position to claim payment 
of their commission until the  vurchase was 
completed, & as the writ was issued thirteen 
days before the date of the actual completion 
of the purchase, it was issued too soon & the 
action failed.-—Prick, Davins & Co, ». Samim 
(1920), 141 LT. 490, 45 TT. Ta RR. 642; 73 
Sol. Jo. 401, 0. A. 


1782. Add. Annotations :— Generally, Refd. Bentall, 


Horstey & Baldry ov. Vieary (1980), 47 
T. LL. Re. 00. Mentd. Llughes v. Satchell 
(1925), 134 1. T. 938. 


1791a. 


Cases 1780a—1798. ENGLISH AND Empire Diaest SUPPLEMENT. 


v. Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


1785. Add. Annotation :—Apprvd. & Apld. French 


ve _eenton Shipping Co., [1922] 1 A. C. 


1786. Add. Citation :—23 Com. Cas. 121. 


Add. Annotation :—Consd. Affréteurs Réunis 
Soc. Anon. v. Leopold Walford (London), 
[1919] A. C. 801. 


1786a. ——— No hire earned—Special clause in 


charterparty.|—-A clause in a time charter- 
party provided that ‘‘ a commission of 3 per 
cent. on the estimated gross amount of hire 
is due to L. on signing this charter ship lost 
or not lost.’”’ No hire was in fact earned 
under the charterparty :--Held: (1) the 
charterers, as trustees for the brokers, could 
enforce the clause against the shipowners ; 
(2) a custom by which commission was 
payable only if hire was earned under the 
charterparty could not be set up by the ship- 
owners as an answer to the brokers’ claim, 
inasmuch as it was inconsistent with the 
terms of the clause.—AFFRETEURS RKEUNIS 
SocizTe® ANONYME v. LEOPOLD WALFORD 
(LONDON), Lp., [1919] A. C. 801; 88 L. J. 
K. B. 861; 121 1. T. 398; 35 T. L. RR. 512; 
14 Asp. M. LL. C. 461; 24 Com. Cas. 268, 
Vi.d.3 affy. 8. C. sub nom. LEOPOLD WALFORD 
(LONDON) ». AFFRETEURS IREUNIs SOCILTE 
ANONYME, [1918] 2 KW. 3B. 498, C. A. 


Annotation :-—.18 to (1) Consd. French v. Leeston Shipping 
Co. (1021), 37 T. Lh. R., 403, 


1790. Add. Annotations :-—Refd. Woward Houlder 


v. Manx Isles S.S. Co., [1923] LK. B. 1103 
Bentall, Horsley & Baldry tv. Vicary (1980), 
47 To Ta RR. 99. 

J|—Howarp Hountprr & PARTNERS, 
Lrp. v. MANX ISLES S.S. Co., No. 1751a, ante. 





1793. Add. Annotations :—Refd. Howard toulder 


v Manx Isles S.S. Co., [1923] 1 K. B. 110; 
Bentall, Horsley & DBaidry v. Vicary (1930), 


1788. Add. Annotation :~-Refd. Woward TWoulder 


1784 iv. -—-.J- Deft. placed a pro- 
perty in the hands of plt?., a commission 
ugent, for sale upon preseribed con- 
ditions. Pitf. found A., who was 
ready & willing to pore upon all 
the prescribed conditions excopt two, 
to which at all material times he 
axpressed hia unwillingness to agree. 
Deft. thinklor that A. had agreed to 
all the preseribod conditions, submitted 
to A.'s aolr. a contract of sale contain- 
ing all tho proscribed conditions. A, 
refused to sign the contract unless tho 
two proseribed conditions were struck 
out :—J/eld so pltf. was vot entitled to 
anv commission or other remuneration 
from = deft.—TYNAN »v. A'BFOKRETT, 
(1929) V. L. R. 412.—AUS. 


1784 v. .-}~In the absence of an 
exclusive listing, or of a special arrange- 
ment that he isto be remunerated tf 
he does not find a purchaser, the agent 
ja not entitled to anything if he does 
not Ond the purchaser. -GRreE.Nwoon 
& GREENWOOD vv, WrELFORD (1922), 
70D. G R. 1073; (1922) 3 W. W. R. 
888.— CAN. 





Iteld > not. entitled to commission.— 
HaLes v. THomMson (Man.), [1127] 3 
W.W. RR. 156; afd., (1928) IW. WR. 
127.—CAN. 


PART VIII. aah A 8, SUB-SECT. 1.— 


1787 ii. ~+-A claim upon a 
quantum mena for services as agent 


in respect of certain properties dias 





allowed on the ground that 2t was not 
the nodorstanding of the parties that 
payment shovld be made except as 
commission on @ sale being effected ; 
In suing upon a quantum merit, in 
order to rely upon the acceptance by 
doft. of something pitf. has done he 
must have done jit in eciremmstances 
which led deft. to hnow that if he 
accepted what had been done it was 
on the terms he must pay for 1b.— 
WREDEN ¥. TURNKR (1922), 68 1) Ta. RR. 
7485 [1922] 3 W. W. Kt. 623.—CAN. 
17891. No right where erpress con- 
tract.} —-Where a contract of agency 
stipulates the circumstances in which 
tho agent will be entitled to uo com- 
misdion, compensation by way of 
quanitim meruul will not be allowed in 
circumstances where no conmissdon 
ean be cluimed ; so to allow it would 
be to declare a contract existing be- 
tween the parties different from the 
one they have made themeelves.— 
Law & MAcLEAN v. SAWYER MASSEY 
(v., (1918) 1 W. W. R. 727; 13 Alta. 
L. R. 126; 38 D. L. R. 333.—CAN, 


1789 ii. Claim based on usage.) 
-——Where an agent's claim was based 
on a usage ;—leld: a epecial contract 
arore between the parties, & a quantum 
merulé was exeluded.—Savsown og. 
McKay, (1923] N. Z. L. R. 40.—N.Z, 


1789 iii. .—ELuiorr v. War- 
ee 11925} 4 DL. R. 1070— 


1793 if. ———.}Deft. employed pltf. 
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47 T. LR. 08. 


as agont to sell land & equipment of 
cattle, horses, unplements, ete, & 
furnituro, at a prive on a basis of $80 
an acre with wa certain cash payinent. 
Jitf. found a purchaser who wanted 
the land alone, but could not make u 
cash payment. Deft. & the purchaser 
came to an agreement for sale on crop 
payments at $60 an aere, & signed an 
agreoment propared by pitf., which was 
erude & improvident but one from 
which the rights of the parties could be 
defined. Subsequently a more clabo- 
rate agreement was drawn by deft.’s 
solr., Which because of certalmn onerous 
ndditions therein for the protection 
of deft. the purchaser refused to sign, 
& the transaction was broken off :— 
Held: there was in effect a sale of 
which pitf. was the causa causans, & 
he was entitled to payment for his 
services, on a quantum meruit baris.— 
BaNXNERMANN 0. BRADLEY, [1919] 3 
W. W. ih. 952,.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 1.— F. 


wi. .-}+~—W here an agreement as 
to commission 1s that the agent is to 
receive all over & abuve a certain 
figure, but nothing is said as to when 
the commission to be paid, the 
agent is not entit!icd to his com- 
mission until the vendor has received 
in full the amount stipulated, & a 
romise made by the principal after 
he gale to pay the commission at once 
does not render him liable to make 
immediate payment.—CLAVELLE 





1818. Add. Annolation :—Consd. Rentall, Horsley | 1813b. 
& Baldry v. Vicary (1930), 47 T. L. R. 99. ; 


1818a. ——- ——— Contract of sole agency — Pro- 
perty to be left in agent’s hands for specified 
period. }-——-CHAMBERLAIN & WItLOWS v. Rosk 
(1924), cited 47 T. L. R. at p. 101, DL. 


Bentall, Horsley & Baldry *. Vicary 


Annotation :— Consd. 
(1930), 47 T. L. R. 99 


Ruseews, [1918] 1 W. W. Th. 900; 
40D. L. R. GL; 11 Sask. L. R. 111.— 


w ia, ——- Agreement as to payment of 
commission obtained by agent by mis- 
representation as to nature of document.) 
—Held ; the principal was not bound 
hy such agreomoant.—TAYLoR ©, SVItH, 
(1926) V. LL. R. 1003; 47 ALT. T. 122; 
affd., (1926) V. L. lt. 271.—AUS. 


sd. Commission payable out of pur- 
chase-moncey — Total purchase-money 
paid into bank~—~Disclatmer by seller of 
interest ym sum agreed to be paid to agent.) 
—Avu agent for the sale of goods was 
authorised to ask w price which would 
give him a certain amount for his own 
benefit. The buyer paid the total 
purchitse puse info a bank to be paid 
over to the seller, & the latter dis- 
elaimed any interest in the amount 
which he had agreed to Jet the agent 
have. The buyer then claimed that 
mmount ad bigs f/eld: the money 
belonged to the agent.—Deivaln ov, 
CiORMAN, [191813 W. W. RR, 22h: £2 
ID. L. R. 573.—CAN. 


80. No purchaw-money paid.) 
—Where a principal ineurred no con- 
tractual obligation to pay commission 
racept out of the pyrehasc-monev 
us seeeived, & no part of the purchase. 
money hed been received .—Held: 
the principal was not liable. —THonN 
DYKE-TRENHOLME REALTY (to on 
LYALL SuIPBUILDIAG Co., (1021) 3 
WW. R 3535 59 1) LG. BP. 4 90.— 
CAN. 





sf, — ~-.J—-- PREUDION Mich. & 
Fp... Lip. oe INDUSTRIAL SECU LOETIBS, 
Lro. (Alta), (1989) 4 Do Le Re 24a. - 
CAN 


sg Commission payable aid of profil 


on resale-—Lesale at large nominal 
proft—No part af purchase-money 
patd.jJ—H. & (. through pltf pur. 


chased certain land, agreeing to pay 
pith. a conunisston of $1) per acete, 
which was to be paid, however, only 
out of a profit on a resale. BL ow CL 
aasuined to make a sale at @ purcha-e 
price showing a large noniunael profit, 
whith purchase piice was to be pad by 
crop payments. The purchasers had 
three crop failures, paid nothing on 
account of principal, interest or taxes, 
& Onally abandoned the ugreement of 
purchase & went out of possession of 
the lund :—Held:; the sale was a 
resale at a proat within the contem- 
Plation of the partier, & pltf. was 
entitled to ecommission.—HAHanron vx. 
RhovaL Trusr Co. [1923] 3 DL. BR. 
809; 2 W. W. it. 1046.— CAN, 


sk. Commiszion payuble out of speci- 
hed instalment—ZIJnstalment not parid }—- 
Where it was an exprese stipulation 
of a contract as to commission that the 
balance of comtruissinn due was to be 
pald out of a apecified instalment of the 
purchase price payable on uw apecified 
date:—Held: the instalment not 
having been pald by the purchaser, 
who had abandoned the Iand, no 
commission was payable.—HiLlopEAU 
wo. MCLEAN, [1924] 3 D. L. BR. 410; 2 
MR W. K. 6313 34 Man. L. &R. 239.— 


em. Sale of lund on crop payment 
plan — Commissiun payable out of 
vendor’s share of crop-——Provision for 
cesser of right lo cummiasion on termina- 
tion of agreement.}—-LESLIE vt. GRAHAM, 
11929) 3 D.L. KR. 712; 2W. W. RR. 65; 
23 8. L. R, 605,—CAN. 


Vol. I—Agency. 


PART VIII. SECT. 3, SUB-SECT. 1.—G. 


1808 ix. —-— Option to purchase, j— 
A. held an option for the sale of land, 
his remuneration to be the excess of 
tho price obtained over $29,000. 
After the option bad Japsed he intra- 
duced to the ovwner a purchaser of 
the land at $35,000 +~ Held: A, was 
not entitled to the excess over $29,000, 
but eould only recover quantum 
merull.— ACKLES & Birvrvy (L191), 
59S.C. BR, 610: 52 DLL. R 691.—CAN, 


PART VIII. SECT. 3, SUB-SECT. 1.—K. 


li, ——- —--—.) -An agent bas no 
right to remuneration unless hoe suc. 
eceds in obtaining aw fenant or pur- 
chaser, as the case may be, on tho 
appomted terms, for tho properts 
pn {in his hands for the purpose of 
mg sold or let. The contract js 
revocable at the will of the principal 
at uny time before the agent has 
actually procured ao person ready to 
take or to purchase on the tery 
arranged.— SvLEn (JUbGar) wv. Rene 
FRLY, (1920) 22 W. ALE. RR. 6b. —AUS. 


li. —— ~} Wherea real ostate 
arent recernves an exclusive Hating of 
land ib may be revoked by the sale of 
the property by the owner, ino which 
ease the rent estate agent will only be 
entitled to recover on aquantum meruit, 
— GRLENWOOD & GKRLENWOOD vo. Wil 
FORD (1922), 70 J) Ta. BR. 1075 (1982) 
3W.W. RR. bss. CAN, 

mi, —~— rincipal’s implied right to 
sell himself.) Where the owner of pro- 
pert y puts it in the hands of an agent 
or sale upon Comm.gon, there as, in 
default of stipniations to the contrary 
In the contract of aweney, a rheht in the 
owner fo deal with bin property, wife 
out hability to the apzent, so Jonge ar the 
agent's mandate is not performed 
Doxvowa or. WE rnster (1929), Zoos, A. 
No.5 W. 318, IONS WLWLN, 125, 

-AUS. 


mii —-— - -.J- An apency agter- 
ment for the sale of a farm eontated 
the following clause: *o Your agenes 
to hold until one mouth after bang 
notified in writing by me that If shall 
cease, but for not less than a year 
from date. If a sale is made through 
any person during your acting as such 
agent, you are to be puid the aforesaid 
comtinission.’? ‘wo years elapsed tat 
no purchaser was found. Without 
giving any notice to terminate the 
agreement, deft. then sold the farm, 
without the intervention of any other 
agent or peraon s-- diel? > as the sale 
was not made * through any eile ~ 
pitf. was not entitled to comaission.— 
Barssrhy v. Busn, 11029) 3 b. L. ht. 
360; 63 O. L. RR. 678.—CAN. 

ni, —-—.)—Pitl., by writing signed 
by deft. on Sept. 16, 1919, was autho- 
rided ‘* froin this dete until withdrawn 
by mem wuting,’’ to offer for sale 
land for 87,500, & deft. therchy agreed 
to pay pitf. a comunission ‘on. this 
or the selling price, should you efiect 
adale.’’ Later on the sane day, deft. 
lumaclf sold the property to M. for 
$7,000. On 2zept. 1%, pitt, obtained a 
written offer under seai from B. to 
buy the property for 87,500 cash, & 
the offer was accompanied by a cheque 
for $1,000; the offer & cheque 
reached deft. on Sept. 19. No notice 
in whiting of the sale to M. wa: given 
to pitf. antll Sept. 26, when deft. 
wrote advising pitf. of that sale & 


71 


ew ee 


six months a firm of estate agents as 


a purchaser, 
expend on his behalf up to £100 in adver- 
tising the property on the understanding 


Cases 1813—1818b. 


-[— An owner appomted for 
* sole 


agents "’ to sell a certain property & agieed 
| to pay them a special commission of 5 per 
! cent. on the price realised if they mtroduced 
| 
] 


Ile authorwed the agents to 


returning the B. offer & cheque: - 

Held: pitt. was ontitled to recover the 
agreed payment for tug servieas,- 

Gorman ro Yousa (1021), Gf D. b. Ik. 
dl: 190. L. 2.162. -CAN. 


sp. Sub-agent 41 ete by person 
ernecting appointi nd as agent. —-A COs 
which expected to be appointod agents 
for the Govt of Western Australia, 
tereecd ta employ Wo as sub agent. 
The co, falled to secure the appotit- 
ment & terminated W.'K emploviment 
—Hleld: the co. warranted Chat se 
would be appointed govt agents, 
they were Hable to W.- Orkbhny & 
Co. Ltp. e WAPsON (L918), 25 CL h R, 
131.-~ AUS, 


PART VIII. SECT. 3, SUB-SECT, 1.— 
L. (a). 


18184. Znsurance — agent—Commia- 
sionon preniune paid ufler terminalon 
ofagency.J~ tithe absence of a dettulte 
agroepmont to that effeet, an agent of 
an insuranes co, Whe has aeoured 
pohey-holders for the co. & whore 
duties asx agent do not cease with the 
first Jutroduetion of the eustomer, 
has no right to comtnisston on gabees 
quent premiuys paid in by such potiey- 
holders, after le ceased to be agent — 
Rain OF INpia Lite ASSO RANCK 
Co, Bomuryy mn Nang AYA (1920), 
I. J. RR. bd Mad. 270. IND, 


1818 fi. - «lo Pho question 
Whother an fnsuranee avont, who is 
compensated by commmdsdons on Pes 
newal preaidums, fs entitled to eone 
mis london such premiums paid after 
the termination of lis aveney, deponds 
tan great extent on the language of hia 
contract with ils euiployer. Tf sueh 
contract Contains ao provisions on the 
subject A the agency Ie termlaated 
without fle taull, (he agent ts entitled 
10 Commissions On renewal promdunis 
paid (hereafter; uf, however, the agent 
voluntarily resiens fils agency, or ds 
Ai-chasgged for good cause, the rule 
noes to bo otherwise,  Beaeey vu CON. 
FRDRRVEION Carn AS8OCN. (Can.), 
{1p27) 5 DD, 1. 0. 9b5.- CAN, 


1818 wi. |) ‘The qnrestion 
whether on dnusurance apent ts cutitled 
to commissions on roncwal prenifhums 
paid after the termination. of his: eimn- 
ployinent os poverned by the terms of 
the contract between him & hls co. 
If the coutract: between the agent & 
the fnsurance co. contains no provision 
on the subject, the agent is entitled, 
in case the agency is terminated by the 
co. Without fault) on bis part, to the 
commagnons on renewal premiums 
witch the cuotract seeures to him, as 
port of his compensation, ialthough 
such premiums may be poid utter the 
termination of tha agency.- bisaarp 
Y. MERCHANTS CabE ALIX [Nath Oo, 
[1928} 2 W. WL. . 609. CAN. 


uf. Commission on salea made 
befure termination of aqcucye leelivertes 
& payments made after Ce 
Under an agrecment pitt wus appointed 
defts.’ syle & exclusive palestnan for 
the sale of coal, at a commilasion “ on 
the grow amount of all sales made by ’* 
defta. “Cunder thts agreement " :— 
Held: pitf was entitled to com- 
inision upon hale4s contracted before 
termination of the agreement, but in 
respect of which delvertcs of co! 
were made & paid for after it 
Witsun v, ATLAS Coan Co, Liv 
{19v3) 2 W. W. R 890.—CAN. 





1829a. 


eq. Agent to obtain 
en certain area— Entiiled to commission 
on eubsequent sales vt arca,}—JOWNHON 
v. MEDICINE Har Brewirna Co., Lrp., | it 


that if they did not sell they were to bear 
50 per cent. of that cost, whereas if they sold 
they were to receive back the whole amount. 
Within the named period the owner himself 
sold the property to a purchaser who was 
unknown to the agents at the time. The 
agents thereupon claimed commission on the 
sale, or, alternatively, damages for breach of 
contract, or, in the further alternative, a 
reasonable sum by way of quantum meruit: - 
Held: in the absence of an express term in 
the contract forbidding the owner to sell he 
was at liberty to do so without rendering 
lumself liable to pay commission; in doing 
50 there was no evach of contract; & the 
agents were not entitled to any sum by way 
of quuntum meruit.— BENTALL, HORSLEY & 
BALDRY v. VicaRy (1930), 47 TT. L. R. 99; 
74 Sol. Jo. 862. 


1820. Add. Arnnotalion :—Consd. Cram) v. Good- 


win (1919), 86 T. 1. R. 314. 


1829. Add. Annotation :—As to (2) Folld. Cramb 


v. Goodwin (1910), 35 T. I. It. 314. 


|—Deft. engaged pltf. as a 
commercial traveller on a salary & commis- 
sion on all business obtained by piltf., in- 
cluding repeat orders from all firms in the 
ground allotted to pltf., it being stipulated 
that; pltf. was to have the commission on al] 
accounts that he opened, including all repeat 
orders, whether they were actually handed 
to plitf. or posted direct to deft. :—-Held: the 








” 


ermit to actl beer 


through 
R. 231; [1927] 1 


18385. Add. Annotations :—Refd. 


buver to the seller by pltf.’s employee, 
who was found to be the efficient cause 
of the psule, pre deft. completed 
agent, 


Cases 1813b—1835. EinGLisH AND Empire Diarest SuPPLEMENT. 


intention of the parties was that commission 
should be paid only on orders obtained during 
the engagement, & pltf. was not entitled to 
commission on repeat orders received after 
the termination of his engagements.—CRAMB 
v. GOODWIN (1919), 85 T. L. BR. 477; 63 
Sol. Jo. 496, C. A. 


18382. Add. Annotation :—¥olld. Schostall v. John- 


son (1919), 36 T. L. R. 75. 


1883. Add. Citations :—Affd., [1918] A. ©. 239; 


87 L. J. K. B. 416; 118 L. T. 126; 384 
T. L. R. 206; 62 Sol. Jo. 290, H. L. 


Add. Annotations :—Refd. Ertel Bieber v. 
Rio Tinto Co., [1918] A. C. 260; Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
[1918] 1 K. B. 381; Fried supe Akt. v. 
Orconera Iron Ore Co. (1919), 88 L. J. Ch. 
804; Rodriguez v. Speyer, [1919] A. OC. 59. 
Mentd. I?e Munster, [1920] 1 Ch. 268; Re 
Verdinand, Kx-Tsar of Bulgaria, [1921] 1 
Ch. 107; J?e Rush, Warre v. Rush, [1923] 
1 Ch. 56; Simpson v. Maurice’s Exors, (1929), 
14 Tax Cas. 580. 


1834. Add. Annotation :—Distd. Schostall v. John- 


son (1919), 36 T. L. R. 76. 


Anderson v. 
Daniel, (1924) 1 K. B. 188. Mentd. Cornelius 
v. Phillips, [1918] A. UO. 199; Kensington & 
Knightsbridge Electric Jighting Co. »v. 
Notting Will Electric Lighting Co. (1918), 
$7 L. J. K. B.565; Re Mahmond & Ispahani, 
[1921] 2 K. B. 716. 


te 
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ae 


Seltlement Act, 1919 (No. 3039)— 
Member of adetsory committee agent of 
rendor.J—A land agent, who was alsu 
®& momber of an advisory commnittec, 





had been 


ead 2D. L. 
WwW. ° KR. 486 ; 22 Alta. L. it 476.— 
CAN. 


PART VIII. SECT. ave ge 1.— 
- (a). 

st. Land agent— Land <Agenis Act, 
1912.J—A person who, not being 
licensed as a land agent, obtains an ap- 
pointinent from a veudor to actas Buch 
ypuilty of an offenee under 4, Lé ofthe 
above Act, & cannot najntain an action 
against his principal for commission ; 
& the defect is not cured cither by the 
extiry of the period of limitation or 
by the fact that the agent has obtained 
& Heonce before performing the ser- 
vices in respect of which tho coin- 
mission is  claimed.—NEHLSON vw, 
OrossBy, [1919] N. 4% L. hl. 369 —N.Z, 


sa. J—Land Agents Act 
1912, 8. 13 (a), ought to be construed 
as meaning that the land agent must 
possess a licence at tlie timo the work 
is dono, & the fact that after tha work 
is done the land agent fatis to take out 
a further cence dues not destroy a 
leht to bring an action for com- 
mission, where (he caust of action arose 
at the time tho agent was in possession 
of a lecniee.—JOHNAPONE ov. GOODKON, 
£1920) N. Z. Lh. R. $&3.—-N.Z. 


_ xi. Real hstate Agente Licens- 
tng Act. }—PItl, a store-hoeper, brought 
about the sale of deft ’s land to another 
peron. In an action for comission : 
-—Held: o. 21 of the above Act did 
not apply to individual trausactions.— 
CGhOODALL v. CougINe, [192313 D. L. R. 
718; 32 B C. R. 440.—CAN, 


mi, —-—— ——— Licence oblained before 
comnlitien of sale. -—Agent entitled to 
conmission.—CuDWoRTH « Epps, 
{1927} 1 W. W. RR. 583; 87 B. GO RB. 
407.- CAN. 


xiii. - — —— Unlicenced employee.) 
—Pitf, a real estate t, sued for a 
commission on a e, which had 
resulted from the introduction of the 











duly heenced under above Act, at & 
from the time of the listing; his 
employee, however, was not licenced 
under above Act when be introduced 
tho buyer & conducted the negotia- 
tions although he obtained his licence 
before tho pale was made :—Hiald + 
under above Act his employee's lack 
of a licence white he wap doing the work 
rendered the work Dlegal & prevented 
YT. from recovering the eommission.-— 
ANDERSON vt. LAKL (B.C. (1928) 
1.1. RR. 220, (1928) 3 W. W. hk. 
136.—CAN. 


PART VIII. ar 8, SUB-SECT. 1.— 


sb. Member of Parliament effectin 

sale—Sale to Government.}—--Vitts., lan 

agenta, were omployed by deft. to 
bring about a sale of deft.’s property 
to the Govt. of Victoria. Services 
wore to be rendered by D., a mem- 
ber of the Parliament of Victoria, 
who was employed by pltfa. aa their 
representative on the terms that he 
should receive a share of their com- 
nussion on the sale. D.'s nervices 
were an effective cause of the sale. 
In an action by pltfs. against deft. to 
recover commission on the sale :— 
Held: tho tranraction was contrary 
to. public policy, & pltfs.’ action 
failed.— HORNE v. BARBER (1920), 27 
OC. L. R, 493.—AUS. 


ac. Consent of  Gorernment 
necessary.}—A member of the Dominion 
Parliament brought about a sale, it 
being his duty under agreement with 
the vendor to use his influence with 
the minister in charge to secure the 
Govt.’s consent which was necessary 
to complete the sale:—Heid: he 
was not entitled to a commission 
for his services, the agreement being 
void on the ground of public cer 
CLEMENTS tv. COUGHLAN 1924), 34 
B. Cc. R. 401.—CAN., 


sd. Sale wnder Diacharged Soldiers 
72 





constituted unders. 35 of the above Act, 
to the Lands Purchase & Management 
Board, entered Into a contract with the 
owner for effecting the sale to the board 
of certain land, as to which the com- 
mittee had certain powers & duties 
to advise the board. Ihe contract 
did not refer to the use by the ageut of 
any influence as ou member of the 
committeo in effectuating the sale; 
the agent tooh no part in the discus- 
sbion by tho committee of the report 
of @ sub-committee as to the expedi- 
onev of the P dae mete by the board of 
such land, & acted throughout bond 
jide & without concealment of the fact 
of his agency, & he was not at any 
time a member of any valuation 
sub-committoe :—Tield : the contract 
was void as being against public 
policy, & the agent’s claim for com- 
iniasion fauded.—Woon vv. LITrLK, 
[1922} V. L. Rk. 11.—AUS. 


PART VJJI. SECT. 3, SUB-SECT. 1.— 
M. (c), 

se. Agent returning deposit to pur- 
chaser.}— Resps. were Be dee ed as 
agents to acll property belonging. to 
appit. They found o purchaser but 
applt. failed to complete the sale on the 
day fixed, & resps., on the | Pgoieaeee 
of dhe ae paid him back the deposit 
without communicating with applt. -— 
Held: resps. had been guilty of a 
wilful breach of the duty which, 
under Land Agents Act, 1912, 3. 8. 
they owed to applt., & such breach 
deprived them of their right to recover 
any commission at all.—BuUCnANAN 
v. NEALE, (1920) N. Z. lL. R. 889.—- 


af, Failuretomake binding contre |S 
Where pltfs., acting as brokers, failed 
to make a contract binding on both 
arties :—Held: they were not en- 
tled to commission.—)PaTERSON v. 
McCaLLuM, [1921] N. Z. L. R. 869.— 


1849. Add. Annotation :—Mentd. Re Morris, May- 


1852a. 


1841 iva. 


1848a, ——.J——Pitf. was employed by deft., a! 


music seller, to find a purchaser of the lease 
of deft.’ business premises, which were held 
under a covenant against carrying on any , 
other business. Severa :tailors expressed to , 
deft. their willin, anes to buy the lease for, 
£2.500, but deft., believing that the landlords | 
would not consent to the carrying on of a; 
tailoring business, did not approach the | 
landlords. Pltf., however, having found a | 
tailoring co. who wanted to purchase the | 
lease, received an assurance from the land- | 
lords that they would consent to a tailoring 
business, & he, by concealing this fact from | 
deft., induced him to agree to sell the lease 
to the tailoring co. for £2,250 in ignorance of | 
the fact that the proposed purchasers carried 
on a tailoring business. In an action for 
commission for finding a purchaser :—Leld : 
as pitf. had taken advantage of the false 

sition to persuade deft. to agree to take a 
ower price than deft. could have got elsec- 
where, the action failed.—-UnaTH v. PARKIN- 
SON (1926), 136 L. T. 128; 42 T. L. R. 698; 
70 Sol. Jo. 798. 


hew v. Llalton, (1921] lt Ch. 172. 


1852. Add. Annolation :—Consd. Rhodes v. Mac- 


alister (1023), 29 Com. Cas. 19. 

-J|—Pitfs., a firm of mining engincers, 
were employed by defts. to negotiate the 
purchase of mining properties. Defts. were 
willing to give £9,000 for the properties, & | 








J—~-MAch tv 


_—_——, t 
DL. R. 1201.— | entitled to 


1858a. Agent acting In good falth.| 


1853b. No damage suffered by principal.] 


sentations inducing listing, }— Agent not 
cormmission.$< SLeTiO  v. 


Vol. i.— Agency. ULases 1843a---13 72a. 


agreed with pltfs. that if they made a bargain 
for less than £9,000, the differeuce between 
the £9,000 & the lesser sum could be taken 
by pltfs. as remuneration. Before the pur- 
chase was effected, pltfis. had arranged with 
the vendors to take commission from thom on 
the sale:—Teld: plifs. had committed a 
breach of duty as agents for defts. & were 
not entitled to any remuneration from defts. 
—Rnopes v. MACAUISTER (1923), 29 Com. 
Cas. 19, 0. A. 


KEPPEL ot, 
Wuirnien, No. P6da, ante. 

TL AR- 
Robs, lirp. vr. Loon, Now 150Le, ante. 


1862. Add. Annolalion :— Aplid. Adams v. Morgan, 


{1923]2 K. B. 23h. 


1872a. Promise to indemnify vendor of business to 


company—Vendor retained as agent for 
limited perlod—Assessment of vendor to 
super-tax on profits made within period.|—- 
Pitf., who was the owner of a stationery 
business, sold 1t in Aug. 1919, to defts., a 
limited co. One of the terms on which the 
business was sold was that as from Dec. 31, 
1018, until Sept. 15, 1919, pltf. should be 
deemed to have been carrying on the business 
on account of & for the benefit of the pur- 
chasers, & that pltf. should acconnt & be 
entitled to bo indernifled accordingly. For 
his services until the date of completion pitt. 
was to be paid a fixed sum monthly. Pitt. 


connceted with tha duty he had tu 
perform, ‘The mere fact of an agent 


Mehnon, [1925] 2 
CAN. 

1841 vi. ——- Secret ayreement tv pool 
commissions |}—On a proposed ex- 
change of properties, if tho agente, 
unknown to either of the principals, 
agree to pool thelr respective com- 
missions & to divide equally, 50 that 
under such pooling agreement one 
agent roceivea more than the com- 
milasion payable by his principal, that 
agent cannot recover any commission 
fromm his principal, as such an agree- 
ment gave him an interest adverse 
to the interest of his principal.—DaLy 
Nae [1921] 2 W. W. &t. 192.— 


1841 vil. ——— udyent acting for both 
partits-— Ruiss of Heal Latate Aecchange | 
—Where the owner of property Hated 
with a real cstate agent for salo ex- 
changed the property with the asuist- 
anco of the agent for otuer property 
sted, to the hnowledge of the awuer, 
with the ayent. for exchange, but had 
not agreed to puy him a& commission 
on the exchange & had not been in- 
formed by him that he stil) intended to 
act as her agent & to charge her a 
conimission :——eld: (1) she was not 
liable for comunisston, (2) a rule of a 
Real Estate xchange to which the 
agent belunged, Lhat an agent who 
acted for both parties in an exchange 
could collect fram each one-half the 
usual commission on a sale, did not 
iogally entitle the agent to recover 
such half from her.—HackNey 1». 
luyvar, (1925) 4 D. L. R. 861; (1925) 
3 Ww, WwW. RR. 614.—CAN. 

1841 vili. .}—-If a vendor 
with full knowledge of the facts agrees 
to pay commission to a purchaser's 
agent, he will be bound by his contract, 
but the onus is on the agent to show 
clearly that the vendor knew that he 
was acting in a dual capacity & 
assented to that state of affaira.— 
MoIrLer v. Force ae 27 8. R 
N. 8. W. 60: 44.N.8. W. WLN. 42.— 


41850 iiia, —— —— Fraudulent repre- 








ADAMS, (1827) 1D. L. R. 5473 (1927) 
1M. W. R18: 22 Alta. L. iL 333.— 


1850 vii. Agent to vell acting 
for other principals Breach of con- 
hract.J—A coutract, enteted into in 
Feb. 1911, between «a firm & a con- 
mission agent, wherehy the lattor wax 
appoluted agent for the sale of certain 
cotton goods dealt ia by the fitm, cone 
tained a clause probibiting the agent 
from selling such goods pupphed by 
others than lay principals. From 
July 10, 1916, onwatda the agent regu- 
larly rola goods of that claps on behalf 
of another firm, & he aldo bought & 
sold buch goods on hid own eceount — - 
Held. the agcut was uot entitled to an 
accounting for the potlod subsequent 
to July 10, 1916, asx be wos then fn 
material breach of his contract, dout 
he was entitled to an accounting for 
the period prior to that date durmg 
which he had duly obtenpcred the 
contract,--Granass & Co vw UNiiis 
TURKFY Rep, pre. Co... Lr, 1922) 
»C. 533: 59 S8e,L. R420. --SCOT 

1850 vili. -— — Inducing principal to 
sell at undervaluer.J—Where on owncr 
of land requests an agent to find a 
purchaser at a pe not less than a 
stated amount the pao in a goucral 
one & the agent stands in w fiduciary 
relation to lis aivcn tere: & if he 
endeavours to get the latter to sell at 
@ plice lens than that which he kuows 
the purchaser found bv him iw willing 
to pay he ig acting in bad fafth &, 
therefore, disentitles himself to a com- 
mibsion even though the sule is finally 
mado at the full price which said pur- 
chaser was willing to pay. —LAFRE- 
NITFRE_ &. BOUFFARD (Sark.), (1920] 4 
DL. L. R. 183; 2 W. W. li. 602.--—CAN. 
1852 vil. ———.}--Where an agent 
act» improperly & unfaithfully in the 
performance of his duties tuward4 his 
principal, he forfeits any remuneration 
or commission to which he would 
otherwise have been entit!d if his 
mmproper or unfaithful conducl is 
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at NEA SN <r, eee a 


receiving & rotalning a secret prolit 
or commiasion artaing out of & lp 
connection with tho performance of 
his daty constitutes unfulthfuluoss & 
Uishonesty, & disontitles bla to any 
romuncration ot commiaslon— Le VIN 
em Levy, (£9L7) T. Po. 702.—S8. AF. 


PART VIII. aes 83, SUB-SECT. 1.- 


Bj. Agent alling at leya than listed 
prive.J~ An agont for the nale of goods 
Is not entitied to a comiumisstou for m- 
troducing a purchaser whore the goon 
are #old at a reduetion fram the listed 
price wreater than the comnilerton, 
& the ayvoney contract provides that 
Hany woods ace agld for tess than the 
eurrent price tist by the agent, the 
meoptance af such «alo shall not 
entitle the agent to the commissions 
set forth, but euch redaction In price 
shaB be dedueted Jrom the agent's 
commiesfon, - LAW MACIHAN  v, 
SAWYER Massey ('o., (9s; Ew Wie. 
7273 12 Alta. L. 1.12683 $8 DOL. L. 
333 --CAN, 

sk. No commission on land not sold | 
—Dbeft.'s lund having been tisted with 
pitf., an estate agont, tho lattarelarmcd 
commission on the proeceds of a subac 
quent sale, but failed to show that le 
beovetht about mw -nlo ob detl 4 lanl 
or that deft muds afele thereof toon 

erson Introdueed to rir by pitt 
Jeld: pitl had mot rhe wn thie 
fomnunce of aty ervjees 
entitled hin to comm) lon 
o. GhaF (1982), bb Jt Ee Et 


per 
whieh 
DoNN 
113 — 

sl. Ag comnis con on goods “ taken 
Bach] Meld touds “ taken back ”’ 
included goods ‘ repossessed on 
default —-Cawik ». SawyEn-Massry 


Co (1916), 34 We. I. R. 27', 14 
W.W. RR. 254.-—-CAN, 
sm. Sale of homestead Aare ?f 


for wifC'a consent.}—SemMpik 1% 


' 435. CAN, 


1875. Add. Annotations :— Consd. Weddle, Beck v. 


1878. Add. Annotation :-— As to (2) Refd. Weld- 
1886. Add. Annolution: 


1908. Add. Annotalion :—Mentd. 
1941. Add. Annotation: 


1944. Add. Arnotations : —Distd. Reigate v. Union 


1945. Add. Annotations :—Apld. Krench v. Leeston 


1946. Add. Annotations :— As to (2) Consd. Warren 


PART VIII. SECT. 3 
C. (a 


1873 1. In yencral.J— Where an act 
is innocontly done under the eapross 
direction of another, which occasions 
audinjury to the rights of a thicd party, 


innocent 
TRUSPhits ov. 


was assessed for super-tax on the profits of 
the business from Apr. 6. 1919, to Aug. 22, 
1919. He paid the amount demanded & 
claimed to recover an indemnity from defts. : 
—Held: pltf., as agent of defts., was entitled 
to be indemnified by them in respect of the 
amount of super-tax paid by him, although 
defts. as a limited co. would not be liable to 
pay super-tax.—ADAMs v. MorGan & Co., 
11924) 1K. K. 751; 938 L. J. K. B. 388z; 130 
i - 702: 40 'T. L. R. 70; 68 Sol. Jo. 348, 


Hackett, [1920] 1 K. B. 321. Mentd. Elles- 
mere v, Wallace, [1929] 2 Ch. 1. 


Blundell v. Stephens, [1919) 1. K. B 520. 


Refd. Adams v. Morgan, 
[1923] 2 K. B. 234; Britannia Hygienic 
Laundry Co. v. Thornycrott (1925), 94 
L. J. K. B. 858. 





NN 


Weld-Blundell 
v. Stephens, [1920] A. C. O56. 


Refd. (hristoforides v. 
Terry, [1924] A. ('. 566. 





Mauulacturing Co. (Ramsbottom), {1918} 1 
ix. B. 692. Consd. Warren v. Agdeshiman 
(1922), 38 T. L. R. 588 Refd. 22e Windsor 
Boren Coal Co. (1061), Ltd. (1928), 140 L. I. 


Shipping Co, (1021), 377. L. R 153. Refd 
Reigate », Union Manufacturing Co. (uams- 
bottom), [1918] 1 K.B. 502. Mentd. Fowler 
e Commercial Timber Co., | L980) 2 WK. Bet. 


v. Agdeshman (1022), 388 T. L. 2. 588. 
Retd. Turpin v. Victoria Palace, [1918] 2 K. B. 
530. Generally, Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), (1911S) 1 
KK. 5. 592; Re Rubel Bronze & Metal Co. & 
Vos, [1V18) 1 WK. B. 8153) Re Windsor Steam 
Coal Co. (1901). Ltd. (1925), 140 L. T. 80. 
Mentd. Blackburu Bobbin Co. v. Allen, [1918] 


er 


SUB-SECT. 2.— 


prneipal must indemnify the 
wront.—VicebTORIA  SOHOOL 


MuUIRHBRAD dc Mann 


1947a. 


1948. 


3.W. WLR 127; 53 iD. L. R373, 
(a). 13 Sush. Lu. 1. 30'—GAN 


80. Dealings tn grain futures— Broker 
with knowledge of illegally of transac- 
fiona —Broher not entrtl 
balance due from customer.|—TOorPrEer 
GRAIN Co. v. MANT~ (Alta), [1926] 2 
D. Cs 7123; (1926) 2 W. W. RR. 140. 


Cases 1872a—1950. ENGLisH AND Empire Digest SUPPLEMENT. 


2 K. B. 467; Re Comptoir Commercial 
Anversois & Power, [1920] ] K. B. 8683 
Sweet v. Williams (1922), 128 L. T. 379. 


1947. Add. Annotation :—Refd. Warren v. Agdesh- 


man (1922), 38 T. L. R. 588. 
-|—By a contract in writing deft. 
appointed pltfs. to be sole agents for the 
United Kingdom, with certain exceptions, 
for a period of three years. Plitfs. were to 
be paid a commission at the rate of 22 per 
cent. on all goods sold throughout the United 
Kingdom, with the exceptions abovo referred 
to, whether the goods were sold through the 
instrumentality of pltfs. or not, & deft. 
agreed with plitis. that he would keep them 
fully supplied with samples, & would execute 
all orders with due diligence, & would not, 
directly or indirectly, canvass orders or in 
any manner approach or solicit any of the 
customers, or potential customers, of pltfs. 
in respect of-the sales of his goods. Before 
the expiry of the three years deft. broke these 
undertakings & then wrote to plitfs. cancelling 
the agreement :—Held : as it was a necessary 
implication from the terms of the contract 
that) pitfs. would not decline reasonably to 
introduce customers, the agreement was not 
void for lack of mutuality, & although the 
mere appointment of an agent on commission 
tor a term of years does not carry with it the 
necessary implication that the business shall 
be carricd on for that term, yet, as deft. had 
undertaken certain obligations to facilitate 
the ecamung of the commission & had broken 
Ins undertakings, he could not, by a pur 
orted cancellation of the contract, limit his 
iability for damages to the period prior to 
such purported cancellation.—WaARREN & 
Co. v. AQDESHMAN (1022), 38 T. L. BR. 588. 


tdd. dnnotation: Apld. Graves ¢. Cohen 
(1929), 46 TLL. Re a0. 





1949. Add. Annotatwn :—Mentd. Reigate »v. Union 


Manufacturing Co. (Ramsbottum), [1918] 1 
K. 1. 692. 


1950. Add. Annotation :—As io (2) Refd. Payzu wv. 


Saunders, [1919] 2 IK. B. 581. 


refusal to reimburse them declined 
to hand tho goods over to pltft..— 
Meld: defts. in railimg the goods 
without awaiting special instructions 
had acted in accordance with their 
ordinary duty as forwarding agents, 
& in the absence of special justructions 
to the contrary deft+. were justified 
in so ruling the goods ——PAIrL o. 


to recover 


(1695), 4 B.C. RR. 148.— CAN. 


bi. —— Loss through delay ain 
aelivory -—-W.  & Co, commission 
agenta, entered into a contact with 
dotts under wlich they undertook to 
purchare & ship goods “fon account & 
tinh ”? of defts., & NW. & Co, shipped the 
goods under a o.1,f, coutract on board 
a Germanv ship. Owing to the out- 
break of war during tiunsit the goods 
did not arrive at their destloavien 
until long after due tame, On dette.’ 
refusal to accept the goods they were 
sold :—Held;s K. & Co. wore entitled 
to recover dainages for breach of con- 
tact. —MLRBDITH 1, ABDULLA (SANTB) 
(191s), 1. L. R. 41 Mad. 1060.— IND. 

sn. Broker buying wheat to meet de- 
hrertes )—Brokers were instructed by 
their principal to sell wheat for future 
delivery :-——Held: when the principal 
could not deliver the wheat he 
instructed the brokers to buy the wheat 
acer to cover his contracts, which 
they did, & ho must repay to them 
the amount so oxpended.—CaNaDIAN 
Grain Co., Lrp. v. Nicnon, [1920] 


PART VIII. SECT. 3, SUB-SECT. 2.— 


C. (b). 
1905 ii. ——- ——~- ——-.] — JON t. 
on (1914), 43 N. B. R. 126.—- 


sp. Forwarding agent acting tn ac- 
cordance unth ordinary duty.}—Deftts., 
forwarding agente {pn Durban, who 
acted a the agents of pltf. in cloaring 
& forwarding goods consigned to him 
from India, on Oct. 21, received a letter 
from a firm in India informing them 
that they had shipped a consignment 
of goods on behalf of pitf. The goods 
arrived on Oct. 20, & on Oct. 223 defta. 
cleared & trucked the goods to Johan- 
nesburg & sout pitf. 2 consignment 
note which he received on Oct. 26. 
Immodiately on receipt of the note 
pitf. talegraphed to defts. inatructing 
them to Leep tho goods for sale in 
Durban. Defts. on the instructions 
of pltf. had the trucks stopped & 
returned to Durban. Defts. order 
to obtain delivery of the goods pele 
the railway charges & upon pitf.’> 
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KEELER & Co, [1923] App. D. 506.—~ 
S. AF. 


PART VHI. sa a ainda 2.— 
» (@). 


sq. Contract for delwwery of grain— 
Actual delivery necessury—Duly of 
broker to prove contract not rllegal.}— 
HANSEN t. LECHTZIER, (1925) 4D. L. R. 
1008 —-CAN. 


PART VIII. SECT 3, SUB-SECT. 2.— 
D. (a). 


sr. Agent assuming lialnldy to Ward 
party.}—Where o auperintendent of 
road construction for a municipaht 
ordered supphes on its behalf, & which 
were charged to 1t :— Held ; as he was not 
legally Hable on the accounts he bad no 
cause of action against the muni- 
cipality in respect thereof whether for 
paymen or indemnity, although he 

ad paid one of the accounts & judg- 
ment had becn obtained against him 
for another.—Dicginson rv. RURAL 
MUNICIPALITY OF STONEUAGUE, [1920) 
: . R236: 50D. L. R. 383: 
18 Sask. L. R. 1.—CAN. 


195ia. ——.;—-By an agreement made between 
pitf. & a limited co., which carried on business 
in Lancashire, in consideration of pltf. sub- 
scribing for £1,000 in shares of the co., & of 
introducing to the co. certain new classes of 
goods to be manufactured by them, the co. 
appointed him their sole agent in the United 
Kingdom, India, & the Colonies for the sale 
of those goods for the term of seven years, if 
the agent should so lung live, & thereafter 
until the agreement should be determined by 
six months’ notice on cither side. The ayent 
was to use bis best endeavours to obtain 
orders for the co,’s goods at prices to be from 
time to time agreed upon, & all orders ob- 
tained by the agent were at once to be com- 
municated to the co., who upun approving 
or rejecting the same were to inform tho 
agent thereof & who were to carry out such 
orders as were accepted without undue delay ; 
& the agent was not moaned to accept orders 
for the co., but only subject to confirmation 
& acceptance by the co., such confirmation 
or acceptance not to be unreasonably with- 
held. The co. were to pay the agent a com- 
mission upon the invoiced prices of all goods 
delivered by the co., & duly paid for by the 
respective purchasers. A few months alter- 
wards the co. required fresh capital, & they 
applied to pltf. to assist. them in finding it, 
telling him that otherwise they would have 
to close down. = Pitf. tried to du so, but failed. 
The co. then asked pltf. to give up the agency 
for the Manchester district, telling him that 
he would have to stand down 50 tar as that 
district was concerned. in whieh case they 
thought that they could find the neecssary 
capital, but he refused. The co. thereupon 
being insolvent passed resolutions for voiun- 
tary winding up & ceased to do business 
through pitt. & eventually sold their business. 
In an action to recover damages for breach 
of the agreement to employ pltf. as their 
agent for the seven years: -Tfeld : the agree- 
ment was to employ pltf. as agent for the 
beven years & a term could not be implied 
to the effect that the co. could terminate the 
agency at any time by ceasing to carry on 
their business; & the circumstances coupled 
with the voluntary winding up showed a 
repudiation by the co. of the azreement, & 
they were therefore liable in damages for 


| 1979. 


Vol. I—Agency. Cases 1951a— 2056. 


the breach.—RE1iGaTrm vr. UNION MANIPAL - 

rorina Co, (RaMsBoTTom), [1918] 1 oh. B, 

aa 87 Ta J K. B. T2245 118 J. T. 17d, 
. A, 


Annolahons --- Apld. Fowler ¢. Commercial limber Co, 
1193012 K Bot, ge Gramophone Records, Ltd. (1930), 64 
lL do 201) Refd. Chomas v. Podd, (Iyz6) 2 K. Bo alls 
Livock v. Pearson (1428), 33 Com. Cas, 188, 

1952. Add. Annotation : - Refd. Warren v. Agdesh 

man (1922). 38 'T. T. 1. 38s. 


1958. Add. Annotations: Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [1018] 1 
kk. B. 692; Warren v. Agdeshman (1922), 35 
T. L. R. 588. 


1957. Add. Annotations: Refd. Reigate v. Union 
Manufacturing Co. (Ramsbottom), [IDES 1 
K. B. 592 3; Warren v. Agdeshman (1922), 38 
tT. L. Ri. 588, 


1961. Add. Annotations :- Refd. Taylor v. Oakes, 
Roncoroni (1922), 127 L. TX. 267. Mentd. 
Moriarty v. Regent’s Garage Co., PI9Zt] | 
KX. B. 428. 

1968. Add. Annotation: Cenerally, Mentd. fe 
oe Bronze & Metal Co. & Vos, [19)8} | 
t. 13. 315. 


1974. Add. Annolations: -.As to (1) Consd. Mor- 
timer vt. Bockett, [L020] 1 Oh. 671, te de (2) 
Apld. Mortimer v. Bechett, [1920] 1 Ch. 571. 


Add. Annotation :~Mentd. Hamilton ov. 
Caldwell (1919), 88 Ja. J. P.O. 178. 


1980. Lidd. Annotation: -As to (2) Consd. Mnitin 
ew Stout, [19025] A.C, 350 


1999. Add. frnolahion: Generally, Mentd. Low 
fhier a. Haris, [hoe7] EK. BL ope. 


2005. .fdd. Annotation ¢ its fo (2) Retd. Weright- 
son ow». McArthur HMutchisons, 1021) 2 
KK. (8. 807. 


2025. Add. ctnnofations. Reid. Lilovds Bank v- 
Chartered Bauk of Tndaa, \ietrattia A China, 
fiv29) 2 KK. B. 10. Mentd. Lowther ov. 
Hartis, (1927) 1 KR. OB. ts. 

2029. 4d. Annolation: Refd. He Cunsbourg, 
Lr np. Trustee (1920), 691. J. K. 2B. 725. 
2052. cteld. Annotation: Refd. Near East’ Rehef 

». Irang, Chasseur & Co, (£980) 2 WW. O. 40. 

2056. Add. Annolation :- -Retd. Booth S.S. Co. ». 
Cargo Fleet Iron Co. (1916), 13 Asp. M. LC. 
401. 


& 


Held pil wan entitled to duma 


PART VIII, SECT. 3, SUB-SECT 3. 
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1959 fi. For this number read 
“©1967 2."" 
1967 ii. ~}-In a five years’ 








agreement between a selling agent & 
a firm of merchants it was provided 
that, if at the end of the first three 
years the agent had not realised a 
ccrtain turnover, the merchants should 
be entitled to terminate the agrec- 
ment. The agreement further pro- 
vided that the merchants undertook 
to supply goods to the agen. who 1 

bound to buy exclusively from them. 
At the end of the three years the value 
of the goods sold & delivered by the 
agent failed to reach the stipulated 
turnover, & the merchants terminated 
the agreement. The value of the sales 
effected by the agent had in fact 
materially exceeded the stipulated 
figure, but the value of the goods 
actually delivered by him fell short of 
it, owing to the failure of the mer- 
chants to supply him with the full 
amount of goods ordered by him. 


wt were 


The merchants, wlio were nob mane 
facturers, were dependent on delivery 
Lo themselves by the manufacturers, &, 
owing to war conditions, they were 
themselves unable to obtain the full 
supplies they required They had, 
t --= na -—2 -ene 2. a woods 

agent's 
pete ae eae te Ie tribute 
these goods ratably among all thelr 
agents & customers, the agent in que«- 
tion receiving his full share. In an 
action by the agent aguinst the mer- 
ehunts concluding for damages for 
unjustifiable termination of the agrec- 
ment .—dfeld : defts, were not entitled 

IWLING 
v METHVEN, Sons & Co., Lip , (1921] 
8. c. 948 ; 59 Se. L. h. 71.—SCOT. 


1978 ili. ~F-Pitt & dofts., 
an English business house, entered into 
an agreement by correspondence by 
wich pitt. was to be the selling age ut 
of defta.’ goods in Britinh Culumbia 
Tn the fetter from defta setting out 
the proposed terms of agreement were 
the words, “‘ this offer to be firmn for 
one year.” Defts. broke the agency 
agreement during the first scar -— 








on the basis of loss of profits on t 
years’ contract, a8 being reasonga bie 
all the cleeumstaneed --MACDONATI 
CASEIN, Liiv., (EYL9) LW. WR 293 


1978 iv. - ~——.}-JIn Ws) p 
agreed to employ applte, ab under 
brokers for the husines dof aco during 
the subsistence of an agreement whic 
tbey themselves had as broker te ele 
co., the latter apiecuent for 
five years. Im Aug POIS, mf ps 
wrongfully determincd the ap recraent 
with appits. On Dee 2, F902 respe., 
bond fide & not nt a meine of limiting 
the damages, ipade a pey agrecment 
with the ea, the tenn of which were 
incomd<teot with, & thus put an end to, 
the ortwinas wrecment between respe. 
& the co. In dan ty, sp Its. sued 
resps for damages: — L7elel the 
dainagzes recoverable wore Himited tf: 
the amount whleh applte, would ha 
earned as under-brokers down ft 
Thee, 2, 1919.—LacHManbpas, hi 
DILWAL &. RAGHUMULL (191%), [_ 
ae: App. $14: 24U W * .- 


wit 


Cases 2082-—2126a. HEnGLIsH AND Emprre Digest SuPPLEMENT. 





2082. Add. Annotation :—Dbtd. & Expld. Bentall, 20838b. —— }—BENTALL, Hornstey & 
Horsley & Baldry v. Vicary (1930), 47 T. L. R. BALDRY v. VICARY, No. 1813b, ante. 
7) 


9. 2088c. Agreement for commission although trans- 


ti t completed.) -—— TREDINNICK  v. 
2083. Add. Annotation :—-Distd. Bentall, Horsley re d.] i 


BROWNE (1921), cited 47 T. L. R. at p. 101. 
& Baldry v. Vicary (1930), 47 T. L. R. 99. ey Belen wacky & valde overs 


nnotation: 

(1930), 47 T. L. HR. 99. 

2083a. —- Sale by principal himself.J]— 2092. Add. Annotation :—Cenerally, Mentd. Re 
CHAMBERLAIN & WILLOWS v. Rose (1924), Eyre-Williams, Williams v. Williams, [1923] 
cited 47 T. L. R. at p. 101, D.C. 2 Ch. 583. 





Part 1X.—Relations between 


2094. Add. Annoiation :—Mentd. Banque Belge 


Principal and Third Parties. 


2120. Add. Annotation :—Consd. MRederi_ Akt. 
3 our L’Etranger v. Hambrouck, [1921] 1 Transatlantic v. Drughorn, [1918] 1 K. B. 3914. 


2095. Add. Annolation :—Mentd. Banque Belge | BLabe CuO fOr speeiic pertormance -Enett oF 


=~ C) baomenn e d 
Pour L'litranger v. Hambrouck, [1921] 1 to eutee its ai pereeioent tao eolinas 


land from defts. C. never disclosed to defts. 
2096. Add. Annotaiion :—Refd. Banque Belge 


that he was.acting as the agent of piltf. 
ou de Plrenaer v. Hambrouck, [1921] 1 Subsequently C. explained to defts. that he 
. B. 32). 


was acting as agent for pitf., & at his request 
2098. Add. Annotation :—Consd. Jones v. Waring the agreement was cancelled. In an action 
& Gillow, [1925] 2 K. B. 612. 


for specific performance :—Held: the agree- 
2106. Add. Annotations :— Refd. Re Hodgson’s 


ment not being one in which any personal 
Trusts, Public Trustee v. Milne, [1919] 2 Oh. qualification by C. was a material factor, the 
189 ; Banque Belge Pour L’Etranger v. 


mere non-disclosure of the person actually 
Hambrouck, [1921] 1 K. B. 321; Re Wait, entitled to the benefit of the contract for the 
[1927] 1 Oh. 606. 


sale of real estate did not amount to mis- 
2109. Add. Annotation :—-As to (1) Hefd. Under- 


Se sr ae ee 
wood v. Bank of Liverpool, Same v. Barclays aay eo ea ‘ 
Bank, [1924] 1 K. B. 775. 


L. T. 596 ; 70 Sol. Jo. 797; [1926] B. & C. RR. 


113, C. A. 
2112. Add. 4nnotalion :—Mentd. Re Fenton, Ex p. 
Fenton Teatile Association (1930), 99 L. J, 2126a.—— Sold by agent—Effect of misrepre- 


sentation as to being principal.)—(., em- 
ployed as a traveller by a firm of builders, 
owed deft £17 for goods sold. Ue asked 
deft. to buy timber from him, telling him 
that he had left the employment of the 
builders & had set up as a timber merchant 
on his own account, & deft. agreed to order 


Ch. 358. 
2113. Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. 3B. 669. 


2118. Add. Annotation :--Refd. Muller (London) 
Lethem, Same v. I. R. Comrs., [1927) 1 
. B. 780. 


PART VIII. SECT. 4, SUB-SECT. 2. 


st. Liability of principals to indemnify 
ayent -Iilease vf co-principal.}—-The 
release of one co-princtpal docs not 
release another co-principal froin his 
obligation to oxonerate & contribute 
to the extent to which he would have 
been ultimately Uable had the one 
co-principal not been  reloeased.—— 
MALOWANY 0. PAsmemMKO, [1919] 1 
W. W. KR. 553.—CAN, 


PART IX. SECT. 2, SUB-SECT. 1. 


bi, Goods sold—Knowledge of 
purciae ete left two hundred & 
fly cattle with B,, a cattle dealer, 
gave 





Ho 
BK. written authority tosell age 
eight, & B. was to grare the rest. B. 
sold ono hundred cattletoC., purporting 
to act as M.'s agent, showing the 
written web riadad € alloging further 
oral authority. AtB.'rrequest C. made 
a cheque for the purchase price payable 
to him. C. bought in good faith & 
for value. M. repudiated the sale & 
suod to vindicate the cattle sold with- 
out. authority :—ZZZeld - the written 
authority & the request for personal 
payment should have put the pur- 
chaser upon inquiry —-MULLER v. 
CALNNELLS (1923), 44 N. L. R. 69.— 


2106 i. Agent holding principal's 
Sunds— Money paid into agent’s banking 
accounl— Agent wn fiduciary character. } 
~—~-Money received by a commission 


agent from sales of his customers’ 
property, is, after deduction therefrom 
of the agent’s commission & expenses, 
woney beld by bin in a fiduclary 
capacity, & if it is mixed oF the agent 
with his own moncy in his general 
banking account & he becomes bhpt , 
tho money can be followed if it is 
still traceable.—SaLirk & ARNOLD, 
Lip. « Dominion BANK (1923), 4 
Say Tt. 379: (1923) 3 W. W. R. 257.— 


PART IX. SEOT. 3, SUB-SECT. 1.—A. 


2120 viil. + J., as agent of 
pitf., advanced sums to deft. in con- 
sideration of deft.’> going to work on 
a che ae estate, on behalf of K., who 
supplied money for the advanve, to 
whom J. had to account, & to whom 
J. stated that he had accounted. Deft. 
stated that J. had recruited him to 
work for some person whose name was 
not given. Deft. contended in an 
action for refund of the advance that 
pitf. couid not sue witbout cession of 
action from K.:—Held: pltf. had a 
right of action against deft.—GaDLELa 
+ Movuntyoy, [1921] E. D. L. 161.— 





sa. Action for money paid under con- 
tract.}-—-Pitf., desiring to have ten 
veasels constructed in Canada, entered 
into a preliminary agreement with A.., 
whereby A. was to enter into contracta 
with three builders for the con- 
struction of the vessels, called ‘‘ build- 
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ing contracts,’ & at the same time into 
contracts with pltf., called tho ‘* vessel 
contracts ”’ providing for the payment 
for vessels, the nature of their con- 
struction & due delivery thoreof. The 
ee building contract” & the ‘* vessel 
contract ’’ each expressly stated that 
a copy of the other wns attached to & 
made a part of it. By the “* per tatiy 
contract "? deft. covenanted to bull 
the vessels according to the terme of 
the ‘* vessel contract,” & this contract 
was expressed to be made with pitf. 
as well as with A., & deft. also con- 
firmed rovisious of the ‘* vessel 
contract ’’ for payment of the instal- 
ments of the purchase price to A. & 
appointed A. his agent to receive 
payments. Upon the siguung of the 
contracts a first payment made by 
ve A. was distributed by A. 
etween the three ‘‘ builders,’’ who 
proceeded with the construction of the 
vessels. Upon pitf.’s failure to make 
the next deposit as provided for in the 
** vessel” contract, deft. gave notice 
terminat the contract. Pitf. hav- 
ing brought action for repayment by 
deft. of money paid on account of the 
vessela, leas such expenses as deft. had 
incurred by virtue of the contract :— 
Held: piti. had no right of action.— 
VaN HEMELRYCE 0. NEW WESTMINSTER 
ConsTRUCTION & ENGINEERING Co., 
VaN HEMELRYCK v. NORTHERN CON- 
STRUCTION Co., VAN HEMELRYCK ¢. 
PaciFic CONSTRUCTION Co. (1920), 29 
B. Cc. R. 39 ° 55 D. L. R. 589.—CAN. 


PART x, SECT. 8, SUB-SECT. 1.—B. 


2184 i. General rule.}—Borcs & Co., 
Lrp. v. INGLIS DRoTnERS, Lin., (1924) 


timber from him on the terms that G.'s debt 
of £17 should be set off against the price. 
G. had not set up in business on his own 
account, but was employed by pltf. as an 
agent for sale on commission. Timber was 
delivered to deft. with invoices & letters 
bearing the name, address, & description of 
pltf., which G. told deft. were his own trade 
name, address, & description. Pitf. brought 
an action in the county ct. for the price of 
the timber, & the county ct. judge found that 
deft. honestly believed that the name, 
address, & description on the invoices & 
letters were those of G., but that deft. was 
pay upon inquiry by the invoices & letters, 

had notice that G. was not selling as a 
principal but only as an agent for pitf., & he 
gave judgment for pitf. for the price of the 
timber :—Held : deft. had no more than 
constructive notice that pitf. was the principal 
of G., & in the circumstances constructive 
notice was not equivalent to actual notice ; 
deft. had made no contract with pltf., & was 
entitled to judgment.—GREER v. DOoWNs 
Suppiy Co., [1927] 2 K. B. 28; 96L. J. K. B. 
534; 187 L. T. 174, C. A. 


Sub-underwriting agreement.}— 
Pitf., at the suggestion of M., who was a 
director of E. co. in Nov. 1927, was minded 
to underwrite shares in deft. co. about to be 
offered for public subscription. It had not 
then been started, but its object was to acquire 
& carry on as going concerns eight greyhound 
racecourses. An underwriting agreement was 
entered into by trustees for deft. co. & B. co. 
& a dratt prospectus was prepared therein 
referred to. On the tollowing day M. & O. 
offered to sub underwrite 12,000 shares, & 
sent a cheque for £600 to B. co., which was 
accepted by them on Dee. 8. On Dee. 12, 
the co. was incorporated, the underwriting 
agreement ratified, & a similar prospectus 
signed by the directors, which, on Dec. 19, 
was issued to the public. The response not 
being sufficient, the balance of shares was ' 
issued to the underwriters or sub under. | 
writers. One of such allotments was for 

$,160 to M. & QO. as sub-underwriters, A 

number of sub-under writers had repudiated | 
their agicements on Dec. 16, but this was not 
known to the directors when they went to! 
allotment on Dec. 17. Subsequently these 

8,160 were renounced in favour of pitf, The 
consequence of the failure of some of the , 
underwriting agreements was that two of | 
the racecourses, representing about two- 

fifths of the estimated profits, could not be 

acquired. In these circumstances, this action 

was brought for rescission on the ground of 

material misrepresentations in the prospectus. | 





CAN. 


1W.W. 2.428; 34 Man. L. KR. 111..— 


Vol. L—Agency. Cases 2126a— 2139p. 


Defts. denied these, & claimed for the balance 
due. They submitted that. the contract 
having been made with agents for an undis- 
closed principal, he could not. recover: -- 
Held: plt?. could not establish his case on the 
basis of principal & agent, as in such a case 
as this an undisclosed principal could not be 
substituted for the persons contracting ; all 
the rights of the agents under the contract 
with the co. did not pass to plitf. by virtue 
of the agents’ renunciation & nomination of 
plitf., & though there was a contract between 
pitf. & the co. it was not a contract. based on 
the prospectus.—COLLINS ». ASSOCIATED 
GREYHOUNDS Racecoursns, Try. (1980) 
LCho fb; 98 kA J. Ch. 623 14d LT. 6205 46 
T.L. R. &19. 


2130a. Agent acting in his own Interest.}-- Where 
an agent, in contracting on behalf of his 
principal, has acted within the terms of a 
written authority given to him by the 
principe. but the existence of which wan not 
own to the other party to the contract, the 
principal cannot, if the other party has acted 
bund fide, repudiate liability on the contract 
on tho ground that the agont, in making it, 
acted in his own interests, & not in those of 
his principal.—TIAMBro v. BURNAND, [1904] 
2K. LB. 10; 73 L. J. K. B. 669; 901. T. 
803; 52 W. R. 583; 20 TT. L. RN. 898; 48 
Sol. Jo. 869; 9 Com. Oas, 251, (. A. 5 revsg., 
{1903} 2 K. B. 399. 


Annotations :-—Consd. Willis, Faber v. Joyeo (1911), 104 
L. T. 676: Undorwoed v. Bank of Liverpool & Marting, 
Underwood v. Barclays Bank, ((024] 1 KO HR. 77% 
Distd. echitt ». Barnett, Pembroke & Slater, (1020) A.C 
176 ©Refd. British Marine Mutual Eusee. Assoen. oe. 
Draffen, Read & Morgan (1903), 47 Sol, Jo. 672 3° Ruben 
vy. Great Kingall Consolidated, (1908 | 2K. H. 7125) Mal- 
colm, Brunker pv. Watorhonuse (1908), 21 TT. I. HR. 854; 
Llovd vo Grace, Smith, (1912) A.C. 716; Lioyds Bank 
» Chartered Bank of India, Australin & Chinn, 11020) 1 

Mentd. Cuthbert v. Robarts, Lubbock, {19094 


| 2139b. Account stated & signed by agent.) - In 


Mar. IV, a tank steamer was damaged by 
fire & her repairs were entrusted to a firm of 
ship repairers at A. The steamer was 
insured. The owners sent out an agent 
from [.. to expedite the repairs & authorised 
him to sign the repamr aecount with the 
Jioyds’ surveyor as “approved subject to 
adjustment & conditions of insurances.”’ 
In Jan. 1919, the repairers delivered to the 
owners an account of tho repairs signed by 
the owners’ agent & by Lloyds’ surveyor in 
the above form after a detailed examination 
of the account. The owners paid part of 
the amount due on this account but declined 
to pay the balance on the ground that the 
charges were excessive. The repairers sucd 
the owners for the balance of amount due 


clearing, Irrigeting & tice plant ui, 
B. acting as thei: agent in the apes 


Viglen thereof Was fo Fecaive 


N. Zz. L. R. 164.—N.Z. 


2135 if. -}—Deft., owner of 4a 
theatre, entered into a coatract with 
W., an advertising manager, under 
which W. was to conduct an advertising 
campaign relative to the theatre. The 
campaign was to take the form of a 
contest for prizes to be offered for 
selling tickets of admission to the 
theatre. Pitf. was assignee for value 
of a prize-winner’s rigbta :—Held : the 
agent’s promises to the contestanta 
were the promises of deft. as principal, 
& deft. was liable as principal.— 
v. Kosoxrp, [1924] 1 D. L. R. 760; 





| 
| 


sb, Contract in agent’s name—Under 
seal j—Defts. made an agreement with 
B for conditional sale to him of a ike 
quantity of land, the imtention of the 
parties gras for its subdivision & 
hale for fruit-farming puiposex. All 
surveys & sales were to be approved 
by defta., a minimum piice per acie 
in selling was stipulated, & the Pe 
ceeds of sales were to be paid into 4 
bauk to defta.’ credit, & title to be 
retained by defts. until the fuil pe 
chase price of the sale to B. was rc alised. 
On ce amounts of sales being 
made, deftse. agreed to do certain 
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commission on sales miute, should be 
not succecd tn carceylny out the agrec- 
ment, Bo immade ov upproved aglee- 
ment with pitt for bale of a Jot to be 
nulected by pith who sought to recover 
from: defts the amount of payments 
made by hiu Held: the fact that 
pitt.’s agrecmcut wae with B., in B.'s 
own namo & uuder geal, did nut 
prevent recovery from deftn, as foi 
money had & reeeived.—HITcncoct 
p. COLUMBIA VALLEY LAanp Co, Lib 
(1919) 2 W. W. R. 969; 48D LI 
7137.—--CAN. 


Cases 2139b—2205a. 


for work & labour done by plitfs. & materials | 
supplied at the request of defts., &, in the | 
alternative, claimed the balance aa being 
the amount found due from defts. to pltfs. 
on accounts stated between them & con- 
tained in an account signed by defts. by their 
agent, lesa the sums since paid by defts. in 
respect thereof. Defts. denied that the 
agent was authorised to agree the amounts 
due from defts. to pltfs., or that he in fact | 
purported to agree such amount, or that the 
account constituted an account stated :— 
Held: the signature of defts.’ agent was an 
agreement by him, with their authority, that 
the amount charged for the repairs was cor- 
rect, &, there being no ground for re-opening 
the account, pltfs. were entitled to judgment. 
—OAMILLO Tank 8S.S. Co., Lrn. v. ALEX- 
ANDKIA ENGINEERING Wonrgs (1921), 38 
Ty. I. R. 134, H. L. 


2140. Add. Annotation :—Mentd. Re Pinto Leite, 
Ez p. Ves Olivaes, [1929] 1 Ch. 221. 


2147a. ——.J—A member of the Stock 
Exchange was indebted to defts. Ife became 
a defaulter on the Stock Eachanee, & the 
liquidation of his affairs was undertaken 
by pltf. as official assignee. For the purposes 
of the liquidation he was authorised by pitt. | 
to sell, & accordingly sold, certain shares 
standing in his name to defts., who were not 
members of the Stock Exchange, but who 
knew his position & that of pltf. as official 
assignee. Pltf. having sued d-fts. for the 
price of the shares :—-Held: the action was 
maintainable, & defts. were not entitled to 
a set-off in respect. of their debt. —RICHARD- 
BON v. Strormonr, Topp & Co., [1900] 1 
Q. B. 701; 69L. J.Q. B. 369; 821. 7. 316 ; 
48 W.R.45) 3; 16 T. L. RR, 224; 5 Com. Cas. 

134, (. A. 
Annotations .— Apld. Lomas v. Graves, [1901) 2 K. B. 557. 
Refd. /te Lialstead, Lr p. Richardson, (1917) 1 K. 1. 690 | 
2162. Add. Annotation ;: --Generally, Mentd, Muller | 
(ondon) v. Lethem, Same uv. I. RK. Comrs,, | 
[1927] 1 K. 13. 780. 


2168. Add. Annolation :—-Refd. Bradford v. 
(1923), 02 L. J. K. B. &7l. 


2172. Add. Annotations :—Refd. Norbury Natzio 
v. Griffiths, [1918] 2 K. 1B. 369; Rodnguez 
v Speyer, (19019) A. 0.59; Bennett v. White- 
head, (1926] 2 K. B. 3880; Pnie tv. Richard- | 
son (1926), 70 Sol. Jo. 1023; R. M. K. R. M,. 
(Kirm of v. M. R.M. V. L. (Firm of), [1926] | 
A.C, 761. 


2176. Add. Annotation :— Mentd. Universal Steam | 
Navigation Co. 7 McKelvie, [1923] A. C. 192. | 

2177. Add. Annotation :—Refd. KR. M. K. R. M. 
(Firm of) ve. M. R. M. V. L. (Firm of), 











Price | 





PART IX. SECT. 8, SUB-SECT. 2,— 
F. (a), 








ROWERS vr. Kh, (1919), 18 Exch C. R. 
461.—CAN. 


ENGLISH AND Empire Digest SUPPLEMENT. 


R. M. K. R. M. Somasundaram Chetty v. 
M. R. M. V. L. Supramanian Chetty (1926), 
95 L. J. P. C. 197. 


2188. Add. Annotations :—Refd. Bennett v. White- 
head, [1926] 2 K. B. 380; KR. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. C. 761. 

2184. Add. Annotation :—Refd. R. M. K. R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), R. M. 
K. R. M. Somasundaram Chetty v. M. R. M. 

V. L. Supramanian Chetty (1926), 95 L. J. 

P. OC. 197, 

2188. Add. Annotation :—As to (3) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 380. 

21938. Add. Annotation :—Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. 

2194. Add. Annotation :—Refd. R. M. K, R. M. 
(Firm of) v. M. R. M. V. L. (Firm of), [1926] 
A. ©. 761. 

2195. Add. Annotations :—Apld. Parr v. Snell, 
{1923} 1 K. B.1; R. M. K. R. M. (Firm of) 
av M. R.M. V. L. (Firm of), [1926] A. C. 761. 
Refd. Goldrei, Foucard v. Sinclair & Russian 
Chamber of Commerce in London, [1918] 1 
kK. B. 180; Moore w Flanagan, [1920} ] 
K. B. 919; Clarkson vw. Davies, [1923) A. C. 
100 ; Dufiner v. Bowyer (1924), 40 T. L. R. 
700; The Koursk, [1924] P 140; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1023. Mentd. 
Norbury Natzio v. Griffiths, [1918] 2 kK. L. 
369; Rodriquez v. Speyer, [1919] A. C. 59; Re 
Pennington & Owen (1925), 05 L. J. Oh. 93; 
Bennett v. Whitehead, [1926] 2 K. B. 380; 
Hardie & Tane v Chiltern (1927), 96 L. J, 
K. B. 773. 

2197. Add. Annotations :—Folld. Moore v. Flana- 
gan & Wife, [1920] 1 K. B. 919. Apld. 
London General Omnibus Co. v. Pope (1922), 


38 T.. L. R. 270. Refd. Duffner 1. Bowyer 
(1924), 40 T. L. R. 700; Debenham r. 


Perkins (1925), 133 L. T. 252; Bennett 2. 
Whitchead, [1026] 2 K.B. 380; R M. K.1k. M. 
(Firm of) v«. M. R. M. V. L. (Firm of), 
R. M. K. R. M. Somasundaram Chetty 2. 
M. RK. M. V. L. Supramanian Chetty (1926), 
05: Led Po CLO 


| 2198. Add. Annotation :—As to (1) Distd. Deben- 


ham v. Perkins (1925), 133 L. T. 252. 


2199. Add. Annolafions :-—As to (1) Refd. Moore 
a Flanagan & Wife, [1920] 1 K. B. 919; 


Parr v. Snell, [1923] 1 K. B. 1; Pime »v. 
Richardson, [1927] 1 K. B 448. 
2201. After this case insert ‘‘ Res judicata 


generally, see Esropren, Vol. XXI., pp. 159 
el seq., 198 et seq.” 

2205a. Acceptance of payment from principal 
— After receiving order against agent.|—Hcsp. 
was employed by the debtor, who was acting 





both actions that they had contracted, 
& were litigating, us agents for the 
limited co.; c the enginecrs, 


2172 ti. ——.]-—GLapun v. Wate, ae ht as 
No. 2510 xiv., poat.—OAN. an action against ‘shipowners for | defenders In the counter-uetion, plead: 
payinent of the balance of tho contract | Drosecuting their own action to 


PART IX. SECT. 3, SUB-SECT. 2.-- 
F. (0). 


2194 Vv. ——.]--M., without § dis- 
Glosing the fact that be was acting as 
agent for the Crown, purchased hay 


| brought 
from A, & was sued for a balance of | 

| 

| 


also 
tract. 


the purchase price. At the tria) that 
fact bocamne known to <A., but he 
nevertheless proceeded with the case 
& recovered judgment against M. :— 


not the 


Heli. <A., having elected to proceed 
to judgment against M., could not | parties thereu 
afterwaids suc the Crown.—Dunes- | records; 


rice of two boilers for a steamship. 
he shipowners denied liability, 
& counter-action for 
damuges In respect of breach of con- 
The actions were conjoined & 
a proof was Jed, in the course of which 
it transpired that the shipowners were 
stared owners of the steain- 
ship, as had up to that time been 
assumed, but merely acted as managers 
for a co. which owned her. 
mn amended 
the shipowners averring in 1 CA 


decree, the engineers had elected to 
treat defts. as their debtors in the 
contract.—CRiIc & Co. v, BLACKATER, 
[1923] S.C 472.—SCOT. 


& 


PART IX. SECT. 8 
F. (d) 


2206 i. Election to gue one discharges 
other.}—-MURRAY tt. DELTA COPPER 
are Lrp., (1925) 4 D. L. R. 1061.— 


SUB-SECT. 2.— 


Both ; 
their 


78 


for a co., but who was himself personally 
While the contract 
was running, a receiving order was made | 
against the debtor, but he was not adjudi- 
cated bkpt., the receiving order being dis- 
charged & an order being made approving a 
composition of 20s. mn the pound. 
breach of contract by the debtor resp took 
the salary offered to him by the co., & a! 
proof put in by resp. for damages for the 
breach was rejected by the trustee of the 
composition on the ground that resp. had 
elected to look to the co. for the fulfilment ot 
the contract :—eld: resp. had not, by his 
conduct, finally elected in law to look to the 
co. tor the fulfilment of the contract, & the 
proof ought to be allowed.— Ez p. Prri (1923), 


liable on the contract. 


40 T. L. BR. 5, C. A. 


22838. Add. Annoiation :— Refd. Allen v. HKoyal 
Bank of Canada (1925), 41 T. L. R. 625. 

2245. Add. Annotations :—As to (2) Refd. Janvicr 
v. Sweeney, [1919] 2 K. B. 316; 
Britisn Medical Assocn., [1919] 1 K. B REI. 
Generally, Refd. Kreditbank Cassel Gus Hl 
vw Schenkeis, [1927] 1 K B 826; Reclhaitt rv 
Barnett, Pembroke & Slater, [1928] 2h B 


244. 


2246. Add. Annotations : —Consd. 


Sweency (1919), 35 T. L. 1 


Craig, [1919] 1 Ch. 1; 


i 


PART IX. SECT. 3, SUB-SECT. 4.—A. 


9245v. — J—Reyp. had take 
flie snsurance policies in several cos, 
amongst which were a il hee co W the 
F co, both represented by Do as thal 
agent The property insured haviug 
becu destroyed by tire, resp receavedt 
from the adjuste: a memorandum 
showing him entitled to $2,801 45 
Qs agunst the k ¢o, & to $1,841 45 
& 2,067 60, as agin t applit «co, 
under two polities Later on, the 
F Co, sent to YD thar cheque payable 
to i & ~ appropriated if4 pro 
ceeds by forging the minature of resp 
The latter, prossing PD for w settle 
mont, accepted as an accommodation 
DD gs poemounalchcque for the amount of 
his chun against the Fo Co On the 
afternoon of the snine day, D informed 
resp thut the cheque of the Fo Co had 





auivcd At that time, D had also 
received fiom applt co two drafts, 
pasabk to the order of iesp oD 


obtalned resp 5 indorsement on the 
larger one of the drafts on the repre 
sentation that it wus the cheque of the 
I Co, which be would usc to reim 
burse hutnectf for his personal cheque, 
& alyo secured msp 8 *ignature on the 
other diaft on the representation that 
it was a receipt, the exccution of wlich 
was a furnivlity required by the F Cy 
D indorsed both drafts dc posited 
then: to his own credit, & they 
were later paid & charged to applit 
co’s account by the bank cal 
having sued applt co ~—feld nD 
the frand practised upon resp, D 
was acting within the scope of his 
agency so ay to make his fraud that 
of his principals, applt co., & the 
indorsements on the drafts of appit 
co, were not binding on resp in 
the circumstances in which they 
were given —-NATIONAL UNION FIRF 
I\suRince CO OF PIPPsBURG v 
Martin, [1941] 3 D L R ivy, 
8 C. BH. 348, affy., (1923}4 D LR, 
574; 3W.W R 897, 10 Alta L R 
ae affg, {1923} 3 D. L. R. 220 — 


2245 vi. ---Pore v. Picrov 
STreaMBoAT Co. (1865), 6 N. S. BR. (2 
old.) 18.— CAN. 





Mintz v. Silverton 
(1920), 36 T. I. RR. 399; Kreditbank Cass! 
GmMmbBIll v. Schenkhers, [1027] | KB S26 


em 


| 
| 


pats eee eee 


———— 


© to 


Vol. I.—Agency e 


Refd. Pratt v. British Medical Asyocn , [1019] 
1K.B Ott; Percy v. Qhasgow Corpn .[1922 
2 A.C. 299 3; Underwood ¢. Bank of Tiver- 
pool, Same v. Barclays Bank, {1024} 1 KOR, 


775, 
After the 


agent. ] 


Pratt 


a. 


Janvier 1 
22683 Rand x 


—_— ~ 


2245 vil 1} Paarab NARAIN ® 
Jurr Maris (1027), 2 oR 50 AN 
29 IND 


o~ 


2246 1 ——~ | -PItl, boli ving 
/ to be agent of defts , arranged with 
him for the echipment of two carloads 
of erain to defts , & sigened the balls of 
lading, on Which his name appeared 
as shipper A deft name 8s Con 
SIRDEES The Joctunents wore smencd 
patils dn blan} certain particular 
bong left to bo Hed ain by AZ A uscd 
the document for bit own purposes, 
borrowcd moneys upon them from: the 
bank, signed his own vame to thena, 
crossed out dcfts’ mame as con 
sfenccs & sub tituted that of the bank 
Defts belo’ notified of shilprniene, 
paid the back, procurcead the bile of 
lading, disposed of the grain A settled 
with 4 for the procetrdn fella 
dcfte were Vable toe pf forcon eieion 
for the value of the grain Lreywo t 
SiIMDsON Hiewokrn Co Lip, , ig 
TW W R721, to Lk 2s 
CAN 


2246 1b J—A principal is 
Hable for the fraud of his azeut u timg 
Within the scope of bis authority, 
Whether the fraud {5 committed for the 
heucfit of the principal or for the 
benetit of the agcut DINABANDHL 
BaltA t ABDUL LAIN Mona (1912), 
{hl R 40 Cake 255 —IND 


2246 1\ —- ~-~- )]—PiHf after ne 
goti:tions with a sales agent of deft 
vw), Signed at the co ’s office a contract 
form for the purchase of a motor cur 
& puid to the agent the pur hase price 
in full the rec eipt herefore, ex 
pressed to be for “ held cash,” was 
signed by the agent personally The 
contract form contained the words 
“Not binding until accepted by 
management,” & the «parr for the 
managct’s signature was not filed in 
Pitf did not want iminediate delivery 
of the car, & the agent wrote on tho 
form, “ The agreement to be held until 
car wanted” In purported com 
pilance with said offer to purchases the 
agent delivured to pitf a car hi fonging 
ta the agent subject to # eu under 
whieh it was afterwards seized & sold 


79 


Cases 2205a—2278a. 


2252. Add, Annotation :—Mentd. Te Llewollyns' 
Sottimt , Official Solicitor v. Evans, {1021} 
2 Ch. 281. 

2258. Add. Annotation: 
(19023] 2 K. G. 617. 


2267. Add. Arnnolatian ¢: 
Mulls, (1923} 1 Ch. 1. 


| 2268. Add. Annotationa: -Consd Rand +. Craig, 
[1919] 1 Ch. 13 Kieditbank Cassel Gun i. 
v Schenkors, [1927] 1 K B 826 


2278a. Liability 


Refd. Collins v. Tophins, 


Refd. Re Tubilee Cotton 


for fraudulent preference 


by 


If a primeipal Jeaves the control af 
Tus business in the hands of an agent so tat 
the agent 18 employed to detemmine which ot 
the creditors of the principal shall be patd, 
when thev shall be paid, & why they oslall bn 
paid, a payment made by such an agent 
with an intention to prefer a creditor ol hia 
principal 15, in the event of the bkpcy. of the 
piincipal, a fraudulent 
principal within Ttf Aet, 6 44. 
no difference that the agent had not authority 
to sign the cheques he drew A&A presented to 
his principal, nor that the principal when 
suming them had no mtention to prefer any 
creditor, but honestly beheved the payments 


by the 
It makes 


preference 


—~ ee ee ee ao ee mee ~ 


The arent had meanwhile disappeared 
with pltf s morey & the co retuned 
PE ’s demand tor acu the manager 
raylny that be knew nothing of the 
transaction Pt then sued the co 
to recover the money pald to the 
pee nit Meld pith was cntithd to 
Judgment  OrSHANSKY + DOMINION 
Moron Co, (29, Fb Ln eet ft 
My W it Jd4, $4 Man. L. ood 


22648 iv. —j Pits, whie 
residcd in Tagleud, wore the owners of 
arvub divinon fn Culgary & were repre: 
sented there by agents oda obtained 
from the agents a H ting of parcels of 
lota & authority te oblam purcha or. 
Ia induced deft) to purchase lots for 
$3 400 under an agreament made by 
& fictitious perro ay vendor, which Ia. 
delivered tao def & received frome ddim 
$1500 as the cush payment Je 
brought in fo pitt * agents an opgree- 
nent for ente of the late to a fle titlougs 
person for $3600 of whieh $1,000 wasn 
payable in cash, wateh sum onaly be 
paid din Jie also subsequently cal- 
Jcted fron deft, but never pald in, 
the deferred payments onder deft s 
aprcainent ob ltf had no bnowledge 
of L's fraud untib after all the anoney 
had becu paid to hin Uedd = — pitf 
wete Jiable for the additional $500 
of ch payment frauduloatly can 
tracted for & received by I | Co kes 
yp GOODWIN, (T9ZZ. FW WoT fd? 
62D L kK 559 -—-CAN 


2253 v. ~-— addid 
defendant | Ihe aw nf 
vendor, made fale repr sentatlons 
without the kno sleds of bis princtpal 
fe order te an fae deff to purchasc 
property bel o.ing to plt Pett, 
on discove? ag that the representations 
wore falet, relied to complete the 
transaction & on being sucd by pitt 
for dud non performance, brought 3 
coainterectium for resclavrion & dar 

& Joined the agent as co defoudant 


We COs 
of pitt, the 


alyent 


Iicld = the agent was rightly m1 
de fe neant —ROTMWELL t tiEw ff 
42s} 4D b Tha, reerd, Ff 


1D & R 4$— CAN. 


Cases 22738a—2317. 


80 made to be proper & in the ordinary course 
of business. 

A. firm of builders, having contracted to 
erect houses at S., employed T. as their 
salaried agent to control & manage the 
purchase of & payment for building materials, 
& generally to supervise & advise the firm 
on financial matters in relation to the con- 
tract. ‘lhe partners had no knowledge as 
to the terns upon which the materials sup- 
plied had in fact been purchased, nor were 
they aware of any of the circumstances 
relating to any payments they in fact made. 
They signed cheques drawn by the agent as 
& when he prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become bkpts., it ap- 
peared in the bkpcy. proceedings that less 
than three months before the date of the 
receiving order, T., intending to prefer S. & 
(o., creditors of his principals & then well 
aware of his pumas insolvency, pre- 
sented to V., the managing partner, two 
cheques which T, had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thercby to make proper 
payments but which were in fact intended & 
devoted by T., one to the extent of £100 in 
payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £617 in payment 
of goods delivered by S. & Co. on credit 
terms not then expired :—Held the partners 
as principals were bound by the acts of their 
agent T. when he, acting withm the scope of 
his employment & as their agent, made the 
payments in question, & the act of the agent in 
making the payments with knowledge ot the 
principals’ insolvency & with a view of giving 
& preference must be treated as the act of the 
pnneipals. Re DrRaBBLis Bros., [L980] 2 
Ch. 211; 90 L. J. Ch. 845; 143 1. T. 387; 
Ti Sol. Jo. 464, C. A. 


2274, Add. Annotution :—Mentd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay 7. Driscoll, 
[1920] 1 K. B. 470. 


2280. Add. Arinotutions :— Distd. Dyster rv. Ran- 
dal], [1026] Ch. 932. Refd. Said v. Butt, 
{1920} 3 K. B. 497, 


2282. Add. Annotations :—Refd. Janvier tv. 
Sweeney, (1919] 2 K. BK. 316; Pratt ev. 
British Medical Assocn., [1919] 1 K. BB. 244; 
Kreditbank Cassel (kM B.H. uv. Schenhers, 
{1927} 1 WK. GB. 826. 


PART IX. SECT. 4, SUB-SECT. 1.—A. 


2282 vii. -——_ -—-- — Negligence of 
agent’s cmployec.])- AD agent is not 
personally responsible tor damage 
done by the negirence of those 
employed by him in the service of his 
principal, but the principal or those 
notually employod ouly are habilo.— 
WINTERMUTE 0. MUOULION (1922), 05 
D. L. R. 653.—CAN. 


2282 viii. ——.}/ Deft agreed 
to provide teums & men to cart gvoode 
for pltf., & to performing such con 
tract caused damage to certain roads. 
The county council took proceedings, 
& obtaincd judgment against pitt. 
for recovery of the expenses inourred 
by the council by reason of the 
damage caused by the extraordinary 
tratiic carried on by deft. Ona cl 
by pltf. to be indemnified by deft. for 
the amount of the judg.vent :—Held : 
deft. was pitf.’s agent to do the carting, 


restou 
4 e y de 


N. 4. L. R22 


ment— By local 
improvident 





divided propert 


money. Hav 
money on han 


ee eS 


7500 takin 
about $7,500 ta 
their own name “ as trustecs.” 
of these persons, the local manage 
eft. co., had an individual private 
client, pitf,, far whom he had in 
$5,000 of 
he invested it b 
buying a part interest in the aasign- 
ment of agreement for salo, 
declaration of trust was made by the 
trustees in pitf.’s favour to the extent 


& the Hablility to pay for the damage 
on plif ade Haqgan, (1921) 


PART IX. SECT. 4, SUB-SECT. 1.—B. 

22991. Funds recesred for inovest- 
manuyer of 
tneesiment.J—Two per- | CAN. 
8005 who formed the Jocal advisory 
board of deft. co. purchased on defts.’ 
behalf for $7,000 the balance unpaid 
under an agreement for saie of sub- 


ENGLISH AND Empire Digest SUPPLEMENT, 


2284. Add. Annotations :—Consd. Janvier v. 
Sweeney (1919), 35 T. L. R. 226; Rand v. 
Craig, [1919] 1 Ch. 1; Mintz v. Silverton 
(1920), 36 T. L. R. 399; Kreditbank Cassel 
G.M.B.H. v. Schenkers, {1927} 1 K. B. 826; 
Britt v. Galmoye & Nevill (1928), 44 T. L. R. 
294; Reckitt v. Barnett, Pembroke & Slater, 
{1928} 2 K. B. 244. Refd. Pratt v. British 
Medical Assocn., [1919] 1 K.B. 244 ; Percy v 
Glasgow Corpn., [1922] 2 A. ©. 299; Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
{1929} 1 K. B. 40. 


2285. Add. Annotation :—Mentd. Kent v. Atkin 
son, [1923] P. 142. 


2286. Add. Annotations :—Consd. Rand v. Cralg, 
{1919} 1 Ch. 1; Performing Right Soc. v. 
Mitchell & Booker, [1924] 1 K. B. 762. 
Refd. Janvier v. Sweeney (1919), 35 T. L. R. 
226; Soanes v. L. & 8S. W. Ry. (1919), 88 
L. J. K. B. 524. 


2287. Add. Annotation :—Refd. The Sylvan Arrow, 
[1923] P. 220. 


2292. Add. Annotations :—Consd. Janvier v. 
Sweeney (1919), 35 T. L. R. 226; Rand v. 
Craig, [1919] 1 Ch. 1; Kreditbank Cassel 
GueBpuH_ »v. Schenkers, [1927] 1 K. B. 826. 
Refd. Pratt v. British Medical Assocn., [1919 
1K. B. 244: Mintz v. Silverton (1920), 8 
T. L. R. 399; Percy v. Glasgow Corpn., 
[1922] 2 A. C. 299; Underwood v. Bank of 
Liverpool, Same v. Barclays Bank, [1924] 1 
K. B. 775. 


2204. Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


2295. Add. Annotation :—Refd. Admiralty Comrs. 
v. National Provincial & Union Bank of 
England (1922), 127 L. T. 452. 


2305. Add. Annolations :—Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 5382; The Tervaete, [1922] IP. 259; 
Duff Development Co. v. Kelantan Ciovern- 
ment, [1923] 1 Ch. 885. 


2309. Add. Annolation :—As to (1) Refd. London 
Jomt Stock Bank v. Macmillan & Arthur, 
(1918) A. C. 777. 


9317. Add. Annotations :—Apld. Pratt v. Patrick, 
{19241} 1 K. B. 488.  Consd. Parker v. Miller 
(1926), 42 'T. 1. 1.408; Brooke v. Bool, [1928] 
2K. B. 578. 


of $5,000 & interest. The investmen 
turned out badly & pltf. sucd deft. co. 
for recovery of his money :—Held: 
pitf. was entitled to recover.—Mc- 
CRINDLE ¢. LONDON SCOTTISH CANA- 
DIAN INVRSTMENT SYND(UCATR, [1922] 
3 W. W. R. 977; 70 D. L. R. 612. 


bank— 


PART IX. SECT. 4, SUB-SECT. 1.—C. 





2317 ia. —— .J—A motor 

ployer. ibe property eet baat 

which anounted to | was rmdden by » doft.’a brother 
iy the assignment io | injured pltfs. Deft.’s brother had 


One 


generes ermission to ride the motor 
r of 


{cycle for himself or for deft., but he 
was never in deft.’s employment, 
The jury found that the rider was 
acting aw the agent or servant of deft. 
in the inanagement of the motor bicycle 
at the time of the accident :—Held: 
the jury’s & v t must 
stand.—-THOMPSON v. REYNOLDS, GIB- 
SON v. REYNOLDS, [1926] N. 131.—IR. 


vested 
Itt.’s 
M4 


& a 


80 


2318a. 


2318. Add. Annotations :—As to (1) Refd. Pratt v 


Patrick, [1924] 1 K. B. 488. As to (2) Consd. 
Brooke v. Bool, [1928] 2 K. B. 578. ai 


«}~Deft. was in his motor car 
with him, on his invitation, being two 
friends, E.& P. KK. drove the car, & owing 
to his negligence it collided with another 
vehicle, & P. sustained injuvies from which 
he died. fP.’s widow sued deft. under Fatal 
Accidents Act, 1846 (c. 93), for damages :— 
Held: as deft. was in the car, & there was 
no evidence that he had abandoned his right 
of control, he was liable notwithstanding 
that by a casual delegation he had entrusted 
its actual physical management & mechanical 
control to E.—Pratr v. Patrick, [1924] 
1 K. B. 488; 93 L. J. K. B. 174; 130 L. DT. 
135; 40 T. L. R. 227; 68 Sol. Jo. 387; 22 








—— 


Annotations :—Refd. Woet v. Smallwood 
080; Companhia de Mocambique v. British South Afiieu 


Vol. L—Agenoy. Cases 2318—2348. 


244; Prager v. Blatepicl, Stamp & Heacook, 
(1924] 1 K. B. 666. 


2381. Add. Annotation :—Distd. Goh Choon Seng 


v. Lee Kim Soo, (1925] A. OC. 550. 


2336. Add. Annotations -—As to (1) Refd. Britt v. 


Galmoye & Nevill (1928), 44 T. L. R. 2p. 
Generally, Refd. Poland v. Parr, [1927] 1K. B. 
236. Mentd. Jefferies & Atkey - Derbyshire 
Farmers (1920), 36 'T. L. R. 8265. 


2837a. Imprisonment by foreign sovereign—Pro- 


cured by principal.) —Trespass lies for pro- 
curing by awe, fear, & influence, & contrary 
to his own inclination. a sovercign raed 
absolute prince to imprison pllf.—RAFAEL 
ee (1770), 2 Wm. BI 1055; 96 H.R. 
1838), 6 Dowl. 


L. G. R. 185. 


2818b. ——— Search for escape of gas.)—A land- 


Co., Do Sousa v. Sane, (1892) 2 Q. B. 358, 


forming 


2339. Add. Annotations :—As (o (1) Consd. Ver- 
Right Soc. wv. 


Ciryl Theatrical 


lord of a lock-up shop, occupied by a tenant, 
had the tenant’s authority to visit tice 
premises at night. Thelandlord occupied the 
adjoining premises, & a lodger, who had no 
authority to enter the shop himself, com- 
plained to him of a smell of escaping gas 
coming from the shop. The landlord «& 
the lodger went into the shop together, & the 
landlord commenced a search for the escape 
of gas with a naked light, which the lodger 
continued. Owing to the lodger’s negligent 
conduct, an explosion was caused, resulting 
in damage to the tenant’s goods on the 
remises :—Held: the landlord was liable 
or the damage on the ground (inter alia) of 
agency.—BROOKE v. Boor, [1928] 2 K. B. 
578; 97L. J. K. B. 511; 139 LT. 3706; 44 
T. L. R. 5381; 72 Sol. Jo. 354, D. O. 


| 


{ 


2339a. Fence- -Omission to.) —Where, 


2345. Add. Annotation :—Mentd. 


Syndicate, [1924] I K. B. 1; Performing 
Right Soc. v. Mitchell & Booker, [19024] 1 
K. B. 762. 

upon the 
diversion of a turnpike road after the now 
road had been completed, but before the old 
road was stopped up, the trustees, by the 
permission of B.. broke down his fence to 
make a passage from the new road to the close 
of A., but did not put up a gate or fence to 
protect tho latter close :—J/eld: tho trustoes 
were wrong-doers, & B. was responsible for 
their acts.—WINTER v. CHARTER (1820), 3 
Y.& J. 308; 2 Man. & Ry. M. 0. 177; 148 
BK. R. 1197. 


Camillo Tank 
S.S. Co. v. Aloxandria Mngincering Works 
(1921), 88 T. . R. 13h. 


2826. Add. Annotations :-—Generally, Refd. Poland 
v. Parr, (1027| 1 K. B 236. 
v. British Medical Assocn., {1919} 1 K. B. 


2317 ilb, ——- ENG ere) re v. 
COLLETTI, (1926] 2 D. L. R. 4283; 58 
O. L. Kt. 444.-——CAN, 


2317 lio. — - -~—.J—A man was 
knocked down & killed by a motor car 
owned by deft. whilst it was being 
ria by his ana The car Bike meee 

a garage on doft.’s property which 
adjoined the suon’s home. Deft. was 
not Licensed to drive & had never been 
seen driving the car, which on muny 
occasions was driven by the son, who 
worked with hia father. The accident 
took place whilst the car was procecd- 
ing tn the direction of the humes of 
deft, & his gon :-—lfeld : the evidence 
was not sufficient to ostablish as 
between deft. & his son the relationship 
of principal & agent.—GOLDMAN ov. 
HARNFIELD (1927), 27 8. R. N.S. W. 
405; 44 N. 8. V e W. N. 147.—AUS. 


2317 fi d. ——.]—Pltf. collided 
with deft.’a motor car, which wag driven 
by J., a son of deft., & sustained serious 
injuries. In answers to interrogatories 

admitted that she was the 
tered owner of the motor car; 
that her son C. & her daughter H. were 
licensed drivers; that she had pur- 
chased tho car for pleasure ; that sho 
paid for all the 1 & oil; that her 
don J, resided with her; that she paid 
the rent for a lock- D garage, the key 
of which was kept by ber son ©. A 
witneas stated that he saw J. drtving 
his mother’s car more than once prior 
to the day of the accident. eft. 
denied that she knew that J. had a 
key of the garage in his possession on 
the day of the accident, or that she 
knew he had access to the key, & stated 
that she never at any gave J, 


Jf. 





| 
2317 


Mentd. Pratt 


permission to drive hor car, & that he 
never drove it to her knowledge :— 
Held: \f the answer of the jury that 
J. at the time of the accldont was 
driving the car with tho Implied 
authority of deft., amounted to a 
finding of agency, It must be set aside, 
on the ground that there was no 
evidence to support ft. --GIBSON »v. 
O’KELNEY, (1928] N. I. 66.—IR. 


2317 ile. ——--.}~ A motor car 
owned by deft. was, at the time of an 
accldent, being driven by w person to 
whom if had been lent by him:— 
Held : the mere proof of deft.’s owner- 
ship of the car was not of itself sufficient 
to establish a prima facie case of 
liabihty on his part.—FERGUHON v. 
WaAGnenr (1926), 27 8. R.N. 3S. W.9; 
44 N.S. W. W. N. 22.--AUS. 


2317 if f. Allowing third 
party to drive contrary to inatructiona— 
Principal not liable.|—WAINIO t. 
BreAUDHBAULT (Ont.), [1927] 4 D. L. Ft. 
1131.—CAN, 

















g. Liability of pcraon 
in control of driver.jJ—Ilf there is some 
one In a motor car who, although not 
driving it, has the right to control the 
driver he is under a duty to cxercixe 
that right & hus failure to do s0 may 
render him equally Usable with the 
driver for damages caused by the 
latter’s neo, even thongh said 

ron is not the owner of the car.— 

DER v. MCLELLAN (Alta.), (1929) 
1 D. L. R. 577 ; 1 W. WwW. R. 64.--CAN. 

2317 h. —~— ——— Wife of owner. } 
SuHortTr v. Wone (Se .), {1929] 4 
Dv. L. KR, 877 ? 3 WwW, . di. 72.--CAN. 
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| 


23848. Add. Annotation :—Mentd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


2317 j, —-— Vehicle driven by co- 
owner.]—One of two pou ower of a 
motor car was guilty of negligent 
driving whereby iat who were gucstr 
in the car, were Injured. At the tine 
of the accident the other Joint owner 
was Bnoatod on the front seat beslde the 
driver. During the Journey they bad 
been driving al aie A & the one not 
driving asiisted the driver occasionally 
by applylug tho bard aad brake when 
serena | * fleld: the co-owners were 
jointly Hable to plitfs.—aAmMinn & 
LUCHMER v. LaAMsER & LOUTHMER, 
19293 DP... 2735 2 WW. R130; 
41 13. C. i. 45.— CAN. 

2319 i. Add“ revad., ath nom. 
MUBKAY v. JENKIN (1898), 28 8. C. 
565— CAN,” and delete the word “AUS.’’ 


PART IX. SECT. 5, SUB-SECT. 2.--B. 


2384 i. ——.J—A lotter from 
an agent to his principal which tx 
inerely a narrative of un interview 
between the agent & a third party, if 
admissiblo fa evidonce at aJi, 4 not 
evidence against the principal of @ 
parol acecptance by the thir t party 
of an offer made to hig. SWAN pv, 
MILLER, [1910] 1 J. 3%. 151.—IR. 


PART IX. SECT. 6, SUB-SECT. 1.—B. 


2396 ii. ~— Nol to agent’s interest 
to diatloae.}—Kpowiedgo commuul- 
cated to aa ogent of @ fact which it 
was not the ayent’s interest to disclo+e 
& which he did not disclose to the 
principal cannot be imputed to fli 
principal.-—Tgxas Co. ». Homiis 
BaNKING Co., LTD. (1919), 24 C. WN 
469.—IND. 
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Cases 2396—2474a. ENGLISH AND Emprmire Dicest SUPPLEMENT. 


2396. Add. Annotation :—Mentd. Public Trustee v. 
Duchy of Lancaster, [1927] 1 K. B. 516. 

2409. Add. Annotation :—Mentd. North Stafford- 
shire Ry. v. Edge (1919), 89 L. J. K. B. 78. : 

2415* Add. Annotation :—Refd. Newsholme v. 
Road Transport & General Insce. (1928), 


45 T. L. R. 123. 


2438. Add. Annotation :—Generally, Refd. Sassoon 
®. International Banking Corpn., [1927] A. C. 


Ti. 


2446. Add. Annotation :—Refd. Clayton-Greene tv. 
De Courville (1920), 36 T. L. R. 790. 

2448. Add. Annotation :—Refd. Edwards v. Porter, 

McNeall v. Hawes, [1923] 2 K. B. 538. 

2449. Add. Annotation :—Mentd. Re Thellusson, 
Ez p. Abdy, [1919] 2 K. B. 735. 

2455. Add. Annotations :—Refd. Re City Equitable 
Fire Insce., [1925] Ch. 407. 
monia Soda Co. v. Chamberlain, [1918] 1 Ch. 


Mentd. Am- 


266; Piercy v. Mills, [1920] 1 Ch. 77. 


Part X.—Relations between Agent and Third Parties. 


2478. Add. Annotation :-—Refd. Edwards v. Portor 


(1024), 41 T. L. R. 57. 
2474a. 





2408 ii. -J—Movuntr Horr 
RonaAL MUNICIPALITY vv. FINDLAY, 
[L921] 3 W. Ww. R. 658.—CAN. 


PART IX. SECT. 6, SUB-SECT. 2.—B. 


2428 iy, ——.)}—-QUEBKO  FRDE- 
RATED Co-op. Co. v. FARMIRS FENCE 
co., [1945] 2 dD. L. R. 5745 affy. 
Q. 1%. 37 K. LB. 345.—OAN. 


PART IX. SECT. 6, SUB-SECT. 3. 


so. Jn general.) — By  conferrin 
authority upon his agent tho principa 
gives third persons the right to assume 
that they can deal with the agont in the 
matters covered by that authority 
until they receive notice of his autho- 
rity having been revoked, or at least 
until some cireunstance arises which 
in all reason should put them upon 
inquiry, & this rule apples ospecially 
yW favour of third partics who began 
to deal with the agent while his 
wuthority did in fact exist .—— WaTSoNn 
vw. PowELL, [1921] 2 W. W. B. 128; 
es panes L. R. 424; 58D.L RR, 615.— 

AN. 


sd. Owner leasing farm to former 
numauger. J—Whoern an owner of land has 
perinitted his omployce to manage oe 
farm & to dispose of the crop, irom 
year to year, to an olovator co. & 
acouunt for the proceeds, & the owner 
changes his course of dealing, 
leases the land to the former employeo 
on a c1op-payment rental, the ownor 
is not entitled to relief ainst the 
elovator co. for tho loss of his share by 
the lessee, unless notice of the change 
of relationship has been given 
the co.—NORTH AMERICAN FINANCE 
Co. wv. WkSTERN ELEVATOR Oo. (1922), 
66 1), lL. R. 467; 32 Man. l. R. 76; 
[1922) 2 W. W. Rt. 162.—CAN. 


af. Agent uceepling govds = after 
r epoca a Durban firm, 
entered through V. into contracts with 
farmers in Alexandria for the supply of 
ehicory. 1n 1917 V. had authority to 
accept chicory on behalf of applts., but 
when applts. entered into a contract 
with reeps. for the 1918-1919 crop of 
chicory, this authority of V. had been 
withdrawn. Resps. tendered a con- 
higuinent of chicory, which was 
aecepted at Alexandria after cxamina- 
tion by V., &sent to applts. at Durban ; 
but 1t was rejected by applts. as being 
unround in terms of the contract. 
Prior to the sending off of this con- 
sigament, applts. had notitied all the 
farmers by circular that they would 
reject any chicory not ‘“ Lip-top. 
& ohargo railage & storage to e 
senders :-—-Jicld : the circulars should 








.|—The owners of a chartered ship 
sued the K. Coal Co. for demurrage at_ the 
port of Jonding under a charterparty ex- 
pressed to be entered into “‘ between G. T. G. 
& Co., owners’ agents, & A. B. Co., Copen- 


a ~- _ ~ ss 





have put resps. on inquiry as to V.’s 
authority.—lW1118 BROWN v. VAN 
ROoYEN, (1920) Kk, D. lL. 81.—8. AF. 


sg. Agent contracting after revoca- 
tion. J—Deft. authorised his wifo to sell 
land, but before the contract with pltf. 
was concluded he revoked his wite’s 
authority. The revocation was vot 
communicated to pltf.:-—Held: deft 
was bound by the contract entered 
irto by his agent with pltf.—Wu- 
: _ ve Wat, [1921] KE. D. L. 352 -—- 


Bh. Lapse of tune putting third part 
on daquary.j—Appit., a contractor, ha 
obtained a contract to work the O. 
quarry for a municipality, ono of tho 
terns being that he should not transfer 
any of the work to other persons with- 
out the consent of the cngincer of the 
municipality. During the period June 
to Sept. 1926, resp., in response to 
orders given over the telephone from 
the quarry, Suppiiod appit. at the 
quarry with coal to the value of £35, 
which amount was duly paid by applt. 
Thereafter no further coal wus ordered 
until Jan. 1928, when certain further 
orders were received by resp. over the 
telephone for coal to be delivered at 
the AAA Be The coal was delivered 
& the delivery notes were signed on 
behalf of the OQ. quarry. At thid time 
upplt. was no longer at the quarry, but 
had sublet the contract to S. & G. 
Applt. aad not given notice in any 
forn. of this fact. After delivery of 
portion of the coal, resp. inquired from 
the municipal engineer whether the 
coutract bad beeu pbublet, & upon 
receiving an auswer in the negative 
supplied further coul to the quarry, 
inahipg no attempt to communicate 
with applt. 1t war not aiepited that 
orders had been given for the coal by 
BS. & G., & that as between themselves 
& appit. they had nv authority to bind 
the latter’s credit :--—Held: assuming 
Ss. & G. profeased to act on applit.’s 
behalf, applt. could not Lave reason- 
ably foreseen that a tradesman from 
whom he bad ordered goods some 
eightcen months before over the tele- 
phone weuld act upon further telephone 
orders without communicating with 
him, & he was therefore not estopped 
from denying tho authority of 8. & G. 
to find his credit.—MONZOLI v. Sa TH, 
[1929] A. D. 382.—S, AF. 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (a) i. 

2457 {. Agent cannot sue. }}—Pitf. sent 
to defta. a quotation for goods, written 
on paper headed, ‘‘ Niels Storaker, 
Representative for Aliance Export & 
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hagen, charterers.”’ 
was on a printed form, provided for 
of demurrage by ‘‘ the charterers,”’ 
end of the charterparty the following atipula- 
tion was added in writing: ‘‘ Freight & de- 
murrage (if any in loading) to be paid in 
Glasgow by the K. Coal Co., Ltd.” 


ee eee 


~ 


The charterparty, which 


ene 
at the 


The 


- ——_—- - «= ee ee — 


Import Co., Christiania, Norway. 
All orders & contracts are subject to 
the supplicrs’ terms of contract. No 
order or contract is tirinly accepted 
until the suppliers have consented to 
book it.’’ In the lotter he wrote: 
** All orders are booked on tho under- 
standing that mny prinolpals are given 
the option of shipping by stcamer or 
sailing vessel.’’ Defts. gave pltf. an 
order. Plif. wrote to defts. saying: 
**] have cabled the order over to-duy 
& I hope 5von to be able to give upon 
cable acceptaunce.”” Subsequently he 
wrote: ‘*] am glad in beng able to 
fnform you that the above-mentioned 
order hus been booked by my princi- 
eras & will send you official confirma- 
jon in duo course.” DPitf.’s letters 
were all signed ‘‘ Niels Storaker °° 
without auy ualitication :—Jleld : 
pitf. was contracting merely as agent, 
not as principal, & was not entitled 
to sue ou the contract..—STORAKER rr, 
souTuOoUSsSE & LONG, LID. (1920), 20 
8. Rh. N. S. WwW. 190.—AUS. 


2457 fi. -]}—An order for books, 
addressed to the publishers on a form 
epparent] supplicd by them, re- 
quested delivory through “ your dis- 
tributors,”’ contained an agreement to 
pay them (the distributors) at thoir 
office & od that ** this order to 
be bind shall be accepted by them.”’ 
Tho distributors supplied the books, & 
sued tor the price :—Held: the action 
was not maintainablo.— Wisk ». KER, 
11025] 1 W. W. It. 849; 35 B.C. RR. 
161.— CAN. 

2457 sii. ARKLEY wv. 
WINNYCHUK (Alta.), [1926] 4 D. L. BR. 
538; [1926] 3 W. W. R. 327.—CAN, 

2467i. Agent real princi pal.J)—Whero 
an agont names his principa) & makes 
the contract as agent on his behalf, he 
cannot onforce it, even though he is 
the real principal, unless the other 

arty has affirmed the contract with 
snowledge of the fact.--GLasaow vw, 
Hoop, [1920] N. Z. L. R. 686.—N.Z. 


PART X. SECT. 1, SUB-SECT. 1.— 
A, (a) in 

2471 vi. —— FKather d= son. —A 
peron acting for a disclosed principal 
n oa contract is not liable thereon, 
unless there be circumstances to show 
that he intended to render himself 
liable. The fact that a son residing 
with his father telephones for a 
physician to come & attend his father's 
servant who ie ill, raisea no presump- 
tion that the son agrees to pay for such 
services.— BLEECKER v. STUTSMAN, 
11920) 3 W. W. BR. 6443 54 D. L. R. 
G62.-— -CAN. 





prov id 


—— .J— E 


charterparty was signed as follows: ‘ For 
the A. B, Co., Copenhagen, J. B. J., of the K. 
Coal Co.,, Ltd. For & by telegraphic 
authority of owners, for G. T. G. & Co., J. M., 
as agents only.” It was admitted that 
J.B. J. signed on behalf of the K. Cval Co. :— 
Held: (1) the K. Coal Co. were not by reason 
of the form of the signature made liable upon 
the charterparty ; (2) the clause in writing 
did not import a promise of liability sufficient 
to rebut any inference to the contrary from 
the form of the signature.—Kiwsin Coat, Co. 
v. STONE & RouFE, Lrp., [1926] A. C. 414: 
0 L. J. K. B. 601; 135 L. TT. 161 3 42 
T. L. R. 430; 31 Com. Cas. 333; 17 Asp. 
M. L. C. 37, H. L. 


2475. Add. Annotation :—Generally, Mentd. Winter- 


botham, Gurney v. Sibthorp & Cox, [1918] 


2504, Add. 


Vol. L—Agency. 


gavo credit to the co. up to a certain date, 
but did so under a mistaken impression, & 
that he never gave exclusive credit to them 
in such a way as to bind hiniself to look to 
them, & that he never gave crodit to LT. before 
the work was completed :-- Held: H. was 
liable for the balance.-—-GARDINER t. TLEAD- 
ING, [1928] 2 kK. B. 284; 97 L. J. K. B. 766; 
139 1. T. 449, C. uA, 


Cases 2474a—2631. 


2501. Add. Annotations :- Retd. Phillips x. Brooks, 


(1919] 2 K B. 285; Said v. Butt, [1920] 3 
K.B. 407; Lake r. Simmons, | 1027) A. C. 48%. 
Mentd. Berners v. Fleming, [1025] Ch. 264. 


2502. Add, Annotation :—Consd. lyeter v. Ran- 


dall, [1920] Ch. 932. 


Annotation : --Consd. Redori Akt. 
Transatlantic ve. Drughorn, (1918) 1K. 2B. 8d. 


1 K. B. 625. 


2476a. — —.]- MARCONLE's WIRELESS TELEGRAPH 
Co., Lrp, v. Newman, No. L&aa, cite. 

2482a. Person selling ‘‘as agent for’’ named 
principal.|—James (ARTHUR) A Co. vr. JOIN 
Weston & Co., Lirp, (1929), 73 Sol. do. Ist. 


2487a. —-—.]- PIE, a builder, did work on the 


2516. Add. Annotations :-—Cenerally, Mentd. Stokes 
v. Whicher, [1920] 1 Ch. 411s Reading ust 
r. Spero (1029), 40 R. Ia. R. 197, 

2518. Add. Annotation :—Mentd. 
Shipping Board v. Strick, [1026] A. ©, 645, 

2523a. Judgment obtained against undisclosed 
principal — Judgment unsatisfied.) — A per- 


United States 


order of H., a director of a co. for which pltt. 
had previously done work ov H.’s order. .\s 
the work proceeded pltf. prepared estimates 
& addressed them to the co. whose name he 
had entered in his books. When the work 
was finished he was paid a sum on account, 
but when trying to get payment of the 
balance he was told that the work had not 
been ordered on behalf of the co., but for 


re ee 


2530. Add. Annotulion :—Mentd. 


son making a contract with an agent, who 
isacting on behalf of an undisclosed principal, 
cannot sue the agent on the contract. after 
having obtained judgment upon it against 
the undisclosed principal, even though such 
judgment is still unsatisfled. LONDON 
GENERAL OMNIBUS Oo,, Lirp. ». Por (1022), 
38. da Re. 270. 

United States 


other principals. 


2 2483 i. Agent real prinevpal }—Vitt. 
rigued ap order for the purchase of a 
tractor addressed to a co., for whom 
doft. clafmed to have made the sale as 
agent only :—~Held: deft. was liable ag 
the real vendor.—PVEtTI RSON 9. CUS 
MAN MOTOR WonkkKs, [1922})2 W.W. Wt. 
19413; 67 D. L. HR. 38.—CAN. 

sk. Contract for work & labour.) — 
After Judgment by default on common 
count~ fur work & Jabour, cte., deft. 
may show on the execution of writ 
of inquiry that he contracted merely 
as ayent of the person to whoin the 
credit was given.—IALIA vy. SARGENT 
(1616), 3 Kerr, 218.—CAN. 


PART X. = a SUB-SECT. 1.— 
ry ii. 





ei. -}~Every porson who in 
makmg a contract disclosen the 
existence, but not the name, of the 
principal on whose behalf he is acting, 
ig personally Hable on the contract 
to the other contracting party.— 
GLADUE v. WALCH, [1918) 3 W. W. R. 
975; 43 D. l. HK. 757.—CAN, 

e ji. Name disclosed by third party.) ~ 
Under Indian Contract Act, s. 220, 
pitfs. as agents for an undisclosed 


Thereupon he sued 
The judge found that ID. impliedly undertook 
personal liability for the work, that pltf. 


\ 


principal, could personally cuforco the | 


contract. The expression “ where the 
agent does not disclose the name of 
the principal’? dees not apply to a 
case Where the name of the erie a 
is disclosed not by the agent, but by a 
third party.—Kapurs: MAaGNiRaM 1, 
PANAJI DERICHAND (1928), I. L. JR. 

2492 |[. Agent real principal.}— 
Where the owner in equity signs a 
contract fur the sule of land ** as agent 
for the owner ”’ evidenre is admissibie 
to show that the person so contracting 
is the uwner, & he is entitled to sue the 
purchaser without having given bim 


wee, ee ee 


li. 


notice prior te action brought that ho 
was the principal, A not the agent 
MacCorwace or. okaprorb,  [EOe87) 
m. ALS. 2t. Joe. AUS. 


sl. Jerson contracting for ‘‘buycr.’'| 
—In pursuanee of authority given by 
deft. his agents purchased aheep for 
pitt, In none of the telograma” between 
pitt. & deft ’s agents by which the 
purchase wos arranged was doft. 
named, bul the last telegram from the 
agents contained the words " Buyer 
confirms sie s—~ Weld: the words 
“Buyer confirins pale" showed that 
deft.’s agents were contracting HA 
agents, & relieved them from personal 
liabihty on the contraclh. —-MURRAY 1, 
Horkine, [1919] N. Z. Le RR. O80.-- 


PART X. SECT. 1, SUB-SECT. 1.— 
A. (¢) i. 


2497 v. ——.}—Where on agent for 
an undisclosed principal contraets on 
such terms as import that he Is the 
real & only principal, the undisclosed 
principal cannot sue or be sued on 
the contract. Wrst », DILL AN, 
L1QZIJN. 4. bL. RR. 617.—N.Z. 


2497 vi. Agent real principal.) 
—Where a person who purports to 
contract as agent for an undisclosed 
principal is 1n fact the principal in the 
transaction, it 18 not clear whether or 
not he fs entitled tu suc on the con- 
tract as principal.—GLasGow v. Hoon, 
[1#20) N, Zz. L. R. 586.—N.Z. 


2497 vii. Damaye auffercd by 
principal. J—~—In an action against ship- 
owners for payroent of the buluuce ot 
the contract price of goods for 4 ship, 
the shipowners countercluimed for 
damages for breach of contiac!. In 
the course 0. the action it appeared (hat 
the shipownera were not the regi+tored 
owners of the ship, but merely acted 
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Shipping Board v. Strick, [1026] A.C. 540, 


2631. Add. Annotations : 
S.8. Co. m KeKelvie, (10224 1 


Aas to (1) Refd. Ariadne 
IK. WR. Ot&. 


4 mupagera for & co. Whieh awed 
het Held: as pitfa. had in the elr- 
eumestaneos elected to treat delts. as 
their debtors, deft. wero entitled to 
counterclato for damages alvhough the 
dainages had been suffered by tho 
prineipals whom they represented, & 
not by themselves, - CRAIG & Co. v, 
BLACKATER, [1923] &. C. 472,--SCOT. 


PART X. iat 1, SUB-SECT. 1.— 


(o) i. 


2510 xiv. } Where a) person 
maker wo contract in his owo name 
without disclosing elthor the name 
or oxfetence of a ptincipal, be tx 
Doimasily Hale on the contract to the 
other contracting fa air ». 
WaLen, [19t8) 3 WwW. RR. 9763 43 
yD. li. ii. 157 CAN. 


2510 xv. ——.} Jin an action for 
the bire of 4 dredge obtameod by deft. 
M. from pitf., relief was sougnl against 
deft. J. of cundsaclosed = principal : 
— Hetd: auppiclow cireumstanecs an 
the relations between M. & 2 were not 
sulfierent to support the Judgtocut 
against J, in the faec of the dental 
of defts. that any such relation 
existed.-- NOVA SCOTIA DRE HGISG CO, 
LTp. » Musarave & C0 CEYER), 52 
N.S. 28.7125 40D. Hoos 


CAN. 
2510 xvi. -- .J An agent, who 
does pot clearly iudicite to the third 


patty that he is actus a4 an agent, is 


spuonadly — atole Hints vo. SwWier 
LN AIAE Co., (1920) 3 D. La. . 997.- - 
CAN. 

2510 xvii. —- -.)--LIvenrieLp 1”. 


SASKATCLIERWAN & BATTLE RIVER LAND 
& DEVELOPING Co. (Sask.) (1908), 7 
W. L. i. 475.-~CAN. 


2510 xviii. ——.]-—-WrSr_ v 
CAN, No. 2497 Vey ante. ia N.Z. 


foirdl 


As io (2) Refd. Universal Steam Navigation 
Co. v. McKelvie, [1928] A. O. 492. 


2587. Add. Annotations :—Refd. Ariadne 8.8. Co. 

v. McKelvie, [1922] 1 K. B. 518; Universal 

Steam Navigation Co. v. McKelvie, [1923} 

2642. Add. Annotations :—Refd. Ariadne 8.8. Co. 

v. McKelvie, [1922] 1 K. B. 518. Mentd. 
Brightman v. Tate, [1919] 1 K. B. 463. 


2648. Add. Annotations :—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. Refd. 
Ariadne 8.8. Co. v. McKelvie, [1922] 1 K. B. 
618; Universal Steam Navigation Co. v. 
McKelvie, [1923] A. O. 492. 


2644. Add. Annotation :-—Consd. Kimber Coal Co. 
v. Stone & Rolfe, [1026] A. C. 414. 


v. McKelvie, [1922] 1 K. B. 518; Universal 
agian ae Co. v. McKelvie, [1923] 


2546. Add. Annotations :—As to (1) Consd. Ariadne 
8.S. Co. v. McKelvie, [1922] 1 K. B. 5118; 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. ©. 492; Kimber Coal Co. v. Stone 
& Rolfe, [1926] A. UO. 414. As to (2) Apprvd. 
Universal Steam Navigation Co. v. McKelvie, 
[1923] A. C. 492. Generally, Mentd. Rederi 
ae ae vw. Drughorn, (1918] 1 


2549. Add. Annotation :—As to (2) Refd. Ariadne 
&. Co. v. McKelvie, [1922] 1 K. B. 518. 


2548a. Agents also described as char- 
terers.]—A ete eS was expressed to be 
made ‘‘ between T & Co., agents for the 
owners’ of a steamer, ‘‘& J. McK. & Co., 
charterers,’’ & was signed ‘* For & on behalf 
of J. McK. & Co. (as agents), J. A. McK.”’ 
The steamer was to load a cargo of coal on 
the Tyne & proceed to a foreign port, & 
provision was made for the payment by the 
charterers of demurrage in the event of the 
steamer being detained beyond the stipulated 
time either at the port of loading or at the 
port of discharge. The charterparty con- 
tained numerous other provisions imposing 
obligations on the charterers. The owners 
were aware at the time when the charter- 
party was signed that J. McK. & Co. were 
acting for other persons. In an action by 
the owners against J. McK. & Co. for demur- 
rage at the port of discharge :—Held: deft. 
having signed as agents were not liable as 
principals to pay demurrage, not Githetanding 
that they were described as charterers in the 
body of tho chartorparty.— UNIVERSAL STEAM 








eee a. Co. v. McKELvIp (J.) & Co., 
([1923] A. C. 492; 92 I. J. K. B. 647; 129 
i Ped 3oB 39 T. L. BR. 480; 67 Sol. Jo. 


5N33 16 Asp. M L. C. 184; 28 Com. Cas. 
353, HW. LL. affg. S. CO. sub nom. ARIADNE S.S. 
Oo., Lrp. ve. McKEnvie (J.) & Co., [1922] 
1K. B. 518, CLA, 


Annotation ae Ikimber Coul Cor, 
[19260] A.C ft 


~ 


Stone A Rolfe, 


ENGLISH AND Emprre Digest SUPPLEMENT. 


2550. Add. Annotation :—Mentd. Arnour v. Leo- 
pon Walford (London), {1921} 8 K. B. 


2553. Add. Annotation :—Refd. Universal Steam 
Devcon Co. v. MeKelvie, [1923] A 


2559. For ‘2 0. & P. 145” read ‘2 0. & P. 124.” 


2568. Add. Annotations :—-As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. O. 414. 
As lo (8) Refd. Universal Steam Navigation 
Oo. v. McKelvie, [1923] A. C. 492. 


2564. Add. Annotation :—As to (1) Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C. 414. 
As to (2) Refd. Marconi’s Wireless Telegraph 
Co. +. Newman, |1930] 2 K. TB. 292. 


2566. Add. Annotations: —Consd. Ariadne S.S. 
Co. v. McKelvie, [1922] 1 K. B. 518; Univer- 
re aan Navigation Co. v. McKelvie, [1923] 


2567. ae Annotations : art ety Coal Co. 
Stone & Rolfe, '1926] A. O. 414. Refd. 
a Gadae 8.8. Co. v. McKelvie, Viee2y 1 K. B. 
518. Mentd. Universal Steam Navigation 
Co. v. McKelvie, [1923] A. C. 492. 


2571. Add. Annotations :—Overd. Universal] Steam 
Navigation Co. v. McKelvie, [1923] A. C. 492. 
Refd. Kimber Coal Co. v. Stone & Rolfe, 
[1926] A. C. 414. 

2575. Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 


2576. Add. Annotation :—Expld. Akt. Ocean v. 
Harding, [1928] 2 K. B. 371. 


2577. Add. Annotations :—~-As to (1) Refd. Westa- 
cott v. Hahn, (1918] 1 K. B. 495. Generally, 
reine Sutro v. Heilbut, Symons (1917), 1! 
Asp. L. O 34; Rederi Akt. Acolus v. 
Hillas M1026), 42'T. L. R. 69. 

2581. Add. Annotation :—Generally, Mentd. Uni- 
versal Steam Navigation Co. v. McKelvie, 
[1928] A. C. 492. 

25838. .4dd. Annotations :—As to (2) Refd. Univer- 
sal Steam Navigation Co. v. McKelvie, 
[1923] A.C. 492. Generally, Mentd. Palgrave, 
Brown v. Turid 8.S., [1922] 1 A. O. 397. 


ta a Annotation :—Refd. The Lizzie, [1919] 


2585. Add. Annolation :—As to (1) Refd. Universal 
Steam Navigation Co. v. McKelvie, [1923] 
A. ©. 492. 

2591. Add. Annolation :—Refd. Ariadne 8.S. Co. 
v. McKelvie, [1922] 1 K. B. 518. 

2598. Add. Annotation :—Gcnerally, Mentd. Rede- 
riakt. Argonaut v. Hani, [1918] 2 K. B. 247. 

2504. Add. Annotation :—As to (2) Refd. Bennett 
v. Whitehead, [1926] 2 K. B. 380. 

2595. Add. Annotations :-—Distd. Drughorn  v. 
Rederiakt. Trans-Atlantic, [1919] A. C. 203. 
Mentd. Rederiakt Argonaut v. Hani, [1918] 
2K. B. 247. 

2507. Add. Annotation :—As to (1) Consd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. C, 414. 





2591 aii. .}-Where a wife con- 
tracting for the sale of a house signed 
a ducument in her own name without 
any ludication that she was acting as 
agent for her husband, & ae Orealy 





action against the husband to show 
that she was in fact act 
KaTZMAN v. OWNAHOME 
{i924} 1D. L. R. 201: 
83.—CAN. 


PART X. SECT. 1, SUB-SECT. 1.— 
B. (0) il. 


| indicate personal liability the agent 


as agent.— | is personally bound by the contract, 
tKALTY Co., ess of his intention, unless it 
26 UO. W. N. | can be shown by extrinsic evens 


that there was an express agreem 
that the agent should not be lable Te 
that the contract rendering him uable 
was so drawn by mistake.—CuRRIE v 


purported as owner to contract for RURAL MUNICIPALITY OF WREFORD 
payment to pltf of the commission 2598 ii, ——~. }—~— Where a contracs © No. 280, & LasHgr, 1918} 1 W.W.R. 
on the sale thereof:—Held: parol | entered into by an agent in his o $15; 39 D. L. R. 516; 11 Sask. L. R. 
evidence was not admissible iO an! name & the terms thereot clearly 22.—-CAN, 
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Vol. L—Agency. Cases 2599—2701. 


2599. Add. Annotation :—Refd. Ariadne S.S. Co Co. r. Stone & Rolfe, [1926] A. C. 4 c 
, S. Co. t. .O. 414; Kettl 
v. McKelvie, [1922] 1 K. B. 518. v. Dunster & Wakefield 198), 43'S. Y i. 
ae eee a tcanons Phair Drughorn vv. 770. 
ederiakt. Trans-Atlantic, [1919] A. C. 203. | 9639. Add. Anvotations :-—Refd. Pocahontas Fuel 
Asatte y ders Argonaut v. Hani, (1918]- Co. v, Ambatielos (1922), 27 Com. Cas. 118. 
pe - 247; erg v. Associated Greyhound Mentd. The Tervaete, [1922] P. 259; The 
ecourses, [1930] 1 Ch. 1. Colorado, [1923] P. 102; Tho Sylvan Arrow, 
2608. Add. Annotations :—Generally, Mentd. Bar- [1923] P. 220; The St. George, [1926] P. 217, 
ker v. Stickney, [1919] 1; B. 121: The The Goulandris, [1927] P. 182; The Stream 
Lord Strathcona, [1925] P. 143; Palmolive Fisher, (1027] P. 73. 


oe oo gonetend) v. Freedman (1927), 44 2655. Add. Annotations :—Refd. Eliott v. Bax- 

= te Ee OO Ironside, [1925] 2 K. B. 301; Kettle v. Dun- 
eka srt aoe : ee poo lee ELOLAGET ster & Wakefield (1027), 48 7) L. R 770. 

v. Hant, [1918] 2 K. B. 247; 87 | oes. dad. Citation :—sub nom. Crew v. Peri, 3 


L. J. K. B. 999; ; 
HAnI, 14 Asp. +4 Lo. 310. pave Nev. & M. K.B 466; 2 Nev. & M. M. ©. 309. 
Add. Annotation :—Refd. Drughorn v. Rede- aie ide t1g26) iz ee ee vr. DBax- 
riaktiebolaget Trans-Atlantic, [1910] A. ©. ronside, ~ 2B. : 

203... ty [1010] A. ©. | o664 add. Annotation :—As to (1) Refd. Kimber 


Coal Co. v. Stone & Rolfe, [1926] A. CO. 414. 


2665. Add. Annotations :~—-Consd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 301; Kettle v Dun- 


2609a. -J}—The description in a charterparty of 
one of the contracting parties as ‘‘ charterer "’ 
does not, of itself, designate him as the only 





person to fill that position. ster W& Wakelield (1927), 13 T. L. R 770. 

- enon for breach of charterparty was | 2666. Add. Annotation :- Generally, Retd. Kettle 
rought by persons claiming to be the un- v. Dunster & Wakefield (1927), 43 1. L. R. 

disclosed principals of a party described in 770. 


the contract as ‘‘ charterer,” jecti : 
fatan. reacted oe Sdidease iat pe 2680. Add. Annotations :— Mentd. London Goencral 


‘ Omnibus Co. v. Pope (1922), 38 T. L. 1. 270; 
ee eer eeiacae CI eee R. M. K. R. M. (Wirm of) v. M. R. M. V. L. 


that such evidence would contradict tl i 
written contract :—Held: the eaidence ae (Firm of) R. M. K. It. M. Somasundaram 


admissible.-—Druauorn (F.), Lrp. v. REDE- Chetty v. M. R. M. V. L. Supramanian Ohotty 
RIAKTIEBOLAGET TRANS-ATLANTIC, [1919] (1026), 95 L. J. D.C. 107. 

A. C. 203; 88 L. J. K. B. 233; 120 LL. T. | 2686. Add. Annotations :—Refd. Weiss, Biheller & 

703-35 T. L. R. 78; 63 Sol. Jo. 99; 14 Brooks v. Farmer, [1023] 1 K. B. 226; West- 

Asp. M. L. C. 400; 24 Com. Cas. 45, H. L.; minster Bank v Hilton (1026), 136 LT. stb. 

affg. 8. C. sub nom. REDERI AKT. TRANS- Mentd. Weigall v. Runciman (1916), 85 J. J. 

ATLANTIC v. DRUGHORN, [1918] 1 K. BB. 394, K. B. 1187; Manbre Saccharine Co. v. Corn 

X. A. Products Co., [1919] 1 K. B. 1983 Gould v. 

Annotation -—Consd. Ariadne 8.3, Co v. McKelvie, (1922) S. BE. & (. Ry. Cc., (1920) 2 K. B. 186; 

1 K. B. 518. . Johnson v. Taylor, [1920] A. UC. 144; Wilson, 

2610. Add. Annotation :-—As to (2) Refd. Keen v. | Holgate v. Belgian Grain & Produce Uo., 
Mear (1920), 124 L. T. 19. {1920} 2 K. B. 1; Diamond Alkali Export 

2613. Add. Annotation :—Refd. Wilson v. United Corpn. uv. Bourguois, [1921] 3 K. LB. 443; 
Counties Bank, [1920] A. C. 102. Kinn v. Shelton Lron, Steel & Coal Co. (1924), 

2620. Add. Annotation :—Refd. Ariadue S.S. Co. 131 L. 'T. 2135 Sassoon v. International Bank- 
v. McKelvie, [1922] 1 K. B. 518. ing Corpn., {1027) A, 711. 

2684. Before this case, after ‘“‘ Sec, now, Bills of | 2695. Add. Annotalwns:-- As lo (1) Overd. Univer- 
Exchange Act, 1882 (c. 61), s. 26,” add “‘ &, sal Steam Navigation Co. v. McKelvie, (1923 ] 
generally, Birts or Excuanagz, Vol. VI., A. C. 492; Generally, Refd. Kimber Coal Co. 
pp. 312-14.” v. Stone & Rolfe, [1926] A. C. 414. 

2635. Add. Annotations : —Refd. Elliott v. Bax- | 2701. Add. Annotation :—Consd. Akt. Ocean v. 
Ironside, (1925] 2 K. B. 301; Kimber Coal Harding, [1928] 2 K. B. 37). 

sm. —— Sale of shares.}—An in- | PART X. SECT. 1, SUB-SECT. 2.--C. | enturcd into by defts, could not be 


performed :—-7leld: thore having been 
failure on defts.’ part to disclose that 
they wore merely acting in the capacity 
of agents for a foreign principal, they 
wele hable to plitf. for damages result 
ing from cancellation of the ship. 
sulling.—SHFPARD & Motar Li unk 
Co. INCORPOKAIED u Maiupka (th Wo) 
& Son, (1926}) 2D. Lb RK 97, 58 
N. &. Lt. 466.~-CAN, 


vestor purchased from a chartercd 
accountant 150 shares in a co., paid the 
price therefor, & received from the char- 
tered accountant. a receipt, which ac- 
knowledged payment of the price of 150 
shares & concluded with theee words: 
“the transfer for which will be sent 
7" for rignature in due course.” 
mn an action at the instance of the 


| 
bi. —— ——-.}--A clause in a 
purchaser against the chartered ac- 


documicnt under seal porn to 
bind a person as principal of one of 
the parties, cannot bo bind him wher: 
the deed was not executed by him 
or executed in bis name.—BAaTrrLe 
CREEK TOASTED CORN FLAKE Co. v. 
KELLOGG ToasTEp CORN FLAKE Co., 
{1923] 4 D, L. R. 643,.—CAN. 


PART X. SECT. 1, SUB-SECT 4.— 
B. (a). 


en. Mailure of foreign principal to 
at ta contract.}—-Defts., acting on 
ehalf of a foreen shipowner, who pro- 
osed to establish a service from 
alifax to Havana & other southern 
ports, contracted In their own name 
with pltf. to provide apece ou tLe ship 
for a shipment of timber to be : arricd 
from Halitax to Buenos Ayres. The 
proposed service was abandoned by 
the shipowner, so that the coutract 
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countant for transfer of tbe sharen 
or it pal fgets of the price deft. denicd 
lability, averring that his position in 
the transaction was merely that of an 
t for a disclosed principal :— 
eld: on the terms of the receipt 


PART X. SECT. t, SUB-SECT. 5. 


271251. - — On behalf of uninecr- 
vorated body.) An otheer of a brother- 
hood lodge, an uniscorporated body, 
who as such officer on behalf of the 
lodges burrows money & signa docu 
ments purporting to obligate ft tt. 
repayment, is poreonally Mable for 
repayment, having contracted fet 
principal who had no exiptemn ints 
—FINLAY v. BLACK, (1921}2 W W ! 
907.--CAN. 


evidence to show, eontradiction of 
its terme, that he wae merely an agent. 
—Linpaay v. CralG, {1919} 8. C. 139; 
pda I R. 93; [1918] 28. L. T. 321. 


ree eee ee, 
en tr 


Cases 2728—2753. 


2726. Add. Annotations :—As to (2) Refd. Public 
Works Comrs v. Pontypridd Masonic Hall 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


meaning of the contract :—Held: the action 


Co., (1920] 2 K. B. 238. 


228. 
2727. Add. Annotations :—Refd. 
- Comrs. v. 


Generally, Refd. 
Rowland v. Air Council (1923), 80 T. L. R. 


Pontypridd Masonic Hall Co., 
{1920} 2 K. B. 233. Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 


was not maintainable. 
brought against a servant of the Crown for 
a declaration as to what the contract meant 


It could no more be 


than for substantive relief upon the contract 


Public Works 





iteelf.—HosiER Brorumrs v. DERBY (EARL), 
(1918])2 K. B. 671; 87L. J. K. B. 1009; 119 
L. T. 8351; 84 T. L. It. 477, C. A. 


2734. Add. Annotation :—Consd. R. v. Income Tax 


2728. Add. Annotation :—Mentd. Public Works 5 dike Purposes Comrs., Hz p. Dr. Barnado’s 
Comrs. v. Pontypridd Masonic Hall Co., omes National Incorporated Assocp., [1920] 
[1920]2 K. B. 233. 1K. B. 26. 

2729, Add. Annotation :—Folld. Hosier v. Derby | 2740a. —— To mess.|— BROWN v. DOYLE 


(larl), [1918] 2 K. B. 671. 


2731. Add. Annotation :—Refd. Johnstone v. Ped- 


lar, [1921] 2 A. C. 262. 


2783a. —— For declaration as to meaning of con- 
tract.|—By a contract made between pltfs. | 
& the Secretary of State for War the Secretary 
of State hired from pltf{s. a steam engine & 
hay press upon the terms that the engine 
should be used only for the purpose of work- 
brought an action 
against deft., who was Secretary of State for 
War at the date of the writ, but at the date 
of the contract did not nor did he now hold 
that office, alleging that deft. had 
properly used the engine for other than the 
specified purposes, & claiming a declaration 
that pltfs. were entitled to compengation 
for the improper use of the engine, & certain 
other declarations as to the cc ustruction & 


ing the press. Pltfs. 


2712 itl. -————- —— .J— A person can: | 


actually as yet non-oxistent co., & 
the co. when formed cannot take 
advantage of any contract entered 
into by a person purporting to act 
os its ugent, whethor by attempted 
ratification or otherwise 3) but #& person 
may maho a provisional coutract not 
to become binding- we. not to be 
a contract at all- unless & unt! the 
co. peeomes entitled to commence 
business. — Ht psON-MATTAGAMI Iix- 
PLORATION MINING Co, t. WILDLAUI KR 
BROTHERS, LTD, [1928] 3 DPD. LL. RR. 
661; 62 O. L. R. 387.— CAN 


2712 iv. —— - .J A cow cannot 
be bound by any contract made on its 
behalf before tt comes into existence, 
nor can it, pUbsequent to its formation, 
ratify such a contract.—W KARNF 
BRO PrHERA RuskA TNGINFRRING 
ee (1928), I. L. RT Ran. 144.— 


iit) 


ap. Billof ¢erchange aece pted—in name 


member of a firm, H.& 8 , represented 
& warranted to plitf., that H. & S. Co., 
Lid , were an incorporated co & that 
he was authoriscd by it to accept a 
bul of exchange aa its agent. He 
accepted a draft in the name of the 
co. & pitf. upon the faith of such 
asseilion &K warranty discounted the 
draft, & § Co., Ltd., were not 
then an incorporated co. '—~—Held - 
doft., by his acceptance of the draft 
in the name of a non-existing corpn., 
warranted & represented that there 
was such a corpn. in existence & that 
he had authority to accept the draft 


authority, he was personally Hable 
for the amount of the draft & the costs 
& expenses incurred by pltf. in en- 
deavouring to collect same from H. 
& S. Co., Ltd.— Bank oF Nova Scotia 
v. HatFIRLD (1920), 48 N. 
68 D. L. R. 136.— CAN. 


sq. Purchase of goods on behalf o 
Arm—Firm having disposed of busi bis 
~ Pitfs., owners of an apple orchard, 


B. R13; 


not be tho agont of a prose but 
| 


| 
| 
| 
of non-errstent company.) — Doft., a 


| 
for that co., & not having any such 
| 


(1788), 3 Camp. 5],n.; 170 BE. R. 1302. 


| 2742a. —— 





On order of secretary of mess 


a committee.]|—LASCELLES v. RaTuBUN, No. 


704a, ante. 


57. 


im- 


were visited by C., acting for deft. co., 
who represented to pitfs, that he was 
buylug on behalf of N. & L., @ firin 
which had becn wel)-known to pitfs. 
In previous yoars as buyers of apples, 
& was represented to plitfs. by C., ag 
“all right, solid as a rock” & ‘ had 
been running since 1847.”. A paper was 
produced & signed by pltfa. containing 
particulars of the proposed sale & 
purporting to be made between pltfs., 
us gellera, & N. & 1, or their agents, 
as buyers. Vitfs. delivered their 
apples to deft., & received payment on 
account in cheques of deft. co At the 
time of tho transaction N. & Ta had 
gono out of business, having dixposed 
of tho same to auother co., which, 
after changing its name several times 
hud gone into Naquidation .— Feld: 
deft. co. was Hable to pltfs. for tho 
balance remaining unpaid on account 
of the sale -—BRENAAN tv. BRRWICh 
Fruit Co., [1928] 1D. Lb. R. 548, 59 
N.S. RR. 410.—CAN. 


PART X. SECT. 1, SUB-SECT. 6. — 
A. (a). 


2730 i. Seerctary of State for India — 
Contract for supply of goods by Com- 
ene & Offices —Contract ultra vires.) 
— Pitf. having entered into a contract 
for the supply of horses’ food with the 
offtver commanding the depot of «a 
cavalry regiment, sued the Secrotary of 
state for the balance due to him under 
the contract :—J/eld ; an officer com- 
manding a depat, not being one of the 
officers authorised by the Governor- 
General in Council under Government 
of India Act, 1915, 8. 80 (2), to enter 
into oontractae on behalf, of the 
Secretary of State, the contract sued 
upon wae uira vires & could not bo 
enforced against the latter.— SECRE- 
4RY OF SiaTE x. SaRIn & Co. (1929), 
i. L. R 11 Lah. 375.—IND. 


ar. .TFho ia Crown serrant or agent— 
Contractor. }—Resp. co. entered into a 
contract with the Minister of Railways 
& Canals. as represent? 
for the enlargement of the L. Canal. 
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2748. Add. Annotation :—Consd. 
Porter (1924), 41 T. L. R. 57. 
749. Add. Annotations :—Consd. 


Porter, McNeall v. Hawes, [1923] 2 K. 
538 ; Edwards v. Porter (1924), 41 T. L. 


ee 
de rr NN 


the Crown, ' 


Edwards v. 


Edwards v. 
B. 


R. 


2751. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 Kk. B. 538. 


2752. Add. Annotation :—Refd. Edwards v. Portcr, 
McNeall v. Lawes, [1923] 2 K. B. 538. 
2758. Citations :—For ‘‘ P. C.” read ‘ H. L.”’ 


Add. Annotation :—Mentd. Rufly-Arnell, otc., 
Co. v. R., [1922] | K. B. 599. 


Applt. co. had obtained under a lease 
froin the Govt. the right to lay & main- 
tain @ vas main across the solum ot the 
canal, Clause 6 of the lease stipulated 
that, in the event of its gas main being 
from any cause injured, appit. co. war 
to have no claim or demand against 
** His Majesty, His servants or agents.” 
During the eaccution of the contract, a 
break oecurred in the gas main, & 
applt. co. claimed damages alleging 
negligence of the resp. co. in dredging 
tho bed of the canal ‘— fleld : reap. co. 
wos not a * servant ”’ or au ‘ agent ” 
Within the contemplation of cluuse t 
of the leaso & was theretore liable in 
damages —MONTREAL Ligur, HratT A 
POWER Co, tv. * INLAN & ROBERISON, 
Lrp., (1920) 3 D. L. R. 668; &. Cc. RR. 
sho, rerg., 11 Que. K. B. 230, affy, 
aN ° Cy 436 > 31 Rev. Leg. 400.- 


PART X. SECT. 1, SUB-SECT, 1.—A,. 


2748 v. -k-In an action for 
breach of warranty of authority, the 
cause of action 14 the breach of the 
express orimphed promise of the persou 
who assumes to act as agent that he 
has authority 30 to act, the con- 
sideration necessary to wake that 
promise binding beang found in the 
action of the other party in entering 
into the contract. itf. in such an 
action need not establish that he 
bellevod deft.’s representation that he 
had authority, though it must appear 
that he acted in reliance upon it.— 
rer v. BRown, [1923] V. L. R. 440. 


st. Liability for refurn of deposit.J— 
Where a rson, falsely representing 
himeelf to be the agent for the owner of 
certain land, entered into a contract 
for the sale thereof, & received a deposit 
on account of the purchase moncy, but 
the vendee could not obtain specitic 

erformance of the contract :—Held : 

Is remedy against the agent for the 
return of the deposit was at law, & 
that a bill for that purpose would not 
He.—GRaHAM 0, POWELL (1868), 15 
Gr. 327.—CAN. 





27538. Sale of goods—Principal not entitled 
to sell.])—Where an agent purports to make 
a contract for a principal to buy goods, 
whether ascertained or not, or to sell unascer- 
tained goods, disclosing the fact that he is 
acting as agent, but not disclosing the name 
of his principal, he is personally liable to the 
purchaser if it afterwards appear that the 
principal had no right to sell, it being pre- 
sumed that the purchaser would be unwilling 
to contract solely with an unknown man. 
But this presumption does not exist where a 
specific chattel is so sold, it being impossible 
to suppose that a purchaser would impose or 
an agent accept such a liability.—-BENTON v. 
CAMPBELL, Parker & Co., (1925) 2 K. B. 
410; 94 L. J. K. B. 8813 184 L. T. 60; 89 ! 
J. P. 187; 41 T. L. R. 662; 69 Sol. Jo. 842, | 


2757. Add. Annotation :—As io (1) Consd. Edwards 
v. Porter (1924), 41 T. L. ht. 67. 


2761. Add. Annotation :—As to (3) Refd. Edwards 
v. Porter, McNeall v. Hawes, [1923] 2 K. B. 
538. 





2763. Add. Annolations :—As to (1) Refd. Kdwards | 
v. Porter, McNeall v. Hawes, [1923] 2 kK. B.! 
538; Hdwards v. Porter (1924), 41 T. L. R. | 
57. As to (2) Refd. Re Wingtields, [1923] 2 
K. B. 112. 


2769. Add. Ciletion :—13 Asp. M. J. C. 463. 


2777. Add. Annotation :—Consd. Edwards vv. 
Porter, McNeal! v. Hawes, [1923] 2 K. LB. 538- 


2778. Add. Annotation :-—Mentd. Brandon v. 
Michelham (1919), 35 T. L. R. 617. 


2780. Add. Annotation ;—Consd. Kdwards _ v. 
Porter (1924), 41 T. L. 1. 57. 


2786. Add. Annotation :—Generaliy, Mentd. Sun 
Bldg. Soc. v. Western Suburban & Harrow 
Road Bldg. Soc., [1920] 2 Ch. 144. 


2788. Add. Annotalion :—--Refd. Smith +. Buskell, 
Buskell v. Smith & G. W. Ry., [1919] 2 K. LB. 
362. 

2791. Add. Annotation: Retd. Cooper vo Dum- 
mett (1930), 70 1. Jo. 3804. 


2795. Add. Annolalions :—Refd. Edwards v. 
Porter, McNeall v. Lawes, [1923] 2 Kk. B. 
538; idwards v. Porter (1924), 41 T. L. I. 
57. 

2807. Add. Annotation :—Refd. Lolt v. Markham, | 
{1923} 1 K. BR. 504. 


2812. Add. Annotation :—A to (2) Refd. Archangel | 
Saw Mills v. Baring & A.-G., Steam Saw Mills 
v. Baring & A.-G. (1921), 37 T. L. RR. 857. 


2814a. Agent receiving proceeds of sale of goods 
for credit of foreign Government.}|—In 1917 
pitfs., under licence from the MHussian , 


PART X. SECT. 1, SUB-SECT, 7.—B. | PART X. eer. 1, * uladiiacia 8.— 
« (8). 


276513. Third party in error as to 
actual scope of agent's authority }— 
Deft., as agent of absentee landlorns, 
instructed pitf., a solr., to distrain for 
rent on certain goods. A claim was 
made to the good» by a chattel mtgee , 
under instructions from deft., whove : thas: ‘*' Mon 
authority for such proceedings was 
later repudiated by the landlords :— 
Held: pltf. could recover frum deft. 
his costs gf the interpleader procced- 


agreement.’’ The 


CUNLIFFR v. PLantTa, (1920) 3 W. W. R. h 
898; 54D. L Rk. 196.—OCAN. 


— 


2808 ili. ——- Subject 
| terma.}—Pitt. Hated land with defte. 
| Yor sale. Défts. secured a prospective 
| purchaser, receiving from him 81,000 

as deposit & gave a receipt setting 

whose right was contested by pitf. | out the terms et & aan 
‘ ey 

Gray Estate fai] to deliver, as per 

urchaser refused 

' to eomplete :—Held > defts. in their 

| receipt undertook an obligation to the 

ings upou a warranty of authority.— archaser to hold the deposit on his 

alf, & pltf. conld not recover the | be recov bien 

money from defta. as if it bad been | io, (1918) 3 W. W. R. 546.- CAN. 
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Imperial Govt. exported timber to this 
country, &, in accordance with the con- 
ditions of the licence, paid the purchaso- 
money received by them for thé timber to 
deft. bankers for the credit of the Russian 
Govt. They then became entitled to receive 
from the Govt. in Russia an equivalent 
amount in roublos at a fixed rate of exchange. 
In Mar. 1917, the Imperial Govt. was over- 
thrown by a revolution, & was succeeded by 
a Provisional Govt., which in its turn, was, on 
Nov. 7, 1917, displaced by tho Bolshovists, 
who, on Dec. 13, forcibly dissolved the 
Constituent Assembly & established a Sovict 
Republic. Pltfs. having reccived no roubles 
in Iussia, brought actions against the 
bankers to recover two sums of mouey, one 
of which was paid to them by pltfs. m the 
second action before Nov. 7, & the other by 
pltfs. in the first action on Nov. 9, at which 
date they did not know of the Bolshevist 
revolution. Pltfs. in both actions alleged 
that the bankers & tho Russian Govt. were 
merely trustees for them, & the money having 
been paid under a contract, the consideration 
for which had entirely failed, they wore 
entitled to recover. Vitis. in the first action 
further contended that they had paid the 
money under a mistake of fact, & on that 
ground also they were entitled to recover it : 
—Held;: (1) this money had been paid to the 
bank as ayents for the Russian Govt., & the 
et. would not order payment of it in the 
absence of that Govt. or its representatives ; 
(2) the bank were entitled to heep the money 
in their hands, but muse undertake not to 
part with it without notice to pltfs. & an 
order of the ct.—-STekAmM SAW MILLS (CO. ¢v, 
BARING Broruknis & Co., ARCHANGEL SAw 
MILs Co. v. BARING BROTHERS & Co., [1922] 
1 Ch. 244; OL L. J. Ch. 825; 126 fT. 
403; 38'T. 1. BR. 200 5 66 Sol. Jo. L70, GO. A. 


.tnnotation:—Refd. Wome & Colonial Insoe. vv Londou 
Guarantee & Accidont Co. (1928), do Te fa RR. St, 


2818. Add. Annotations :—-Consd. Scottish Metro- 


politan Assce. v. Samuel, [1928] 1 K. B. 348. 
Refd. British American Continental Bank v. 
British Bank for Foreign Trado, [1926] 1 
K. LB. 328. 


2825. Add. Annotation:—RKefd. Re A Debtor, 


(Luzs} Ch, 109. 


2826. Add. Annolations :-—-Aplid. Admiralty Comrs. 


v. National Provincial & Union Bank of 
Ingland (1022), 127 1. T.452. Distd. Steam 
Saw Mills Co. v. Baring, Archangel Saw Mills 
Co. v. Baring, [1922] 1 Ch. 244. Consd. 
British American Continental Bank v. British 
Bank for Forcign Trade, [1926] 1 K. B. 328. 
Refd. Jones v. Waring & Gillow, [1926; A.C. 
670. 


her behalf.—CUrRay ov. Meiicuison 
(1022), 70 Do b. RR. 73 Thee2) 8 
W. W. RO 615.— CAN. 

2809 ia. -- - - ——,J——Whers 
a vendor has agrecd to pay &® com- 
mistion to his agent & bas agreed that 
the amount received by the agent ag 
a deposit from the purchaser should be 


to = special 


retained by the egent in part paymen! 
of such commissiou & hasgiven securit 5 
for the balance, the deposit must ls 
treated as paid over to the vendur, . 
iu au action for money had & riceis: 
it is only from the vendor that it cs 
—BRUASTEITIER YD Zt 


received a them siinaply A solely on 
refunded | 
| 


Cases 2828—38014. 


2828. Add. Annotations :-—Consd. Scottish Metro- 
olitan Assce. v. Samuel, [1923] 1 K. B. 348. 

efd. British American Continental Bank v. 
oa Bank for Foreign Trade, (1926]1 K. B. 


2881. Add. Annotation :—Consd. Guaranty Trust 
aos of New York v. Hannay, [1918] 2 K. B. 
628. 

2884. Add. Annotation :—As to (1) Refd. British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 328. 

2889. Add. Annotations :—Refd. Marshall Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 348. 
Mentd. ae County Council v. Glas- 
brook, [1924] 1 K. B. 879. 

2841. Add. Annotations :—Refd. Holt v. Markham, 
{1928} 1 K. B. 604; Jones v. Waring & 
Gillow, [1926] A. OC. 670. Mentd. Ohilling- 
worth v. Esche, [1924] 1 Ch. 97. 

2866. Add. Annotation :—Folld. Hosier v. Derby 
(Harl), {1918] 2 K. B. 671. 

2867. Add. Annotation :—Consd. R. v. Income Tax 
Special Purposes Oomrs., Hz p. Dr. Barnado’s 
Homes National Incorporated Assocn., [1920] 
1 K. B. 26. 

2888. Add. Annotations :—Consd. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828; Jones v. Waring 
& Gillow, {1926} A. O. 670. 

2895. Add. Annotation :—Refd. Lawrence v. Hayes, 
[1027] 2 K. B. 111. 


2809. Add. Annotation :—Refd. McOreagh v. Judd, 
[1928] W. N. 174. 


Part Xl.—Duration and 


2989. Add. Annotation :—Apld. Graves v Cohen 
(1929), 46 T. I. R. 121. 

8002. Add. Annotation: —Apld. Graves v. Cohen 
(1929), 46 T. LL. R. 121. 

8004. .idd. Annotation :—Refd. Jn the Estate of 
Dinshaw, [1980] P. 180. 


Enerish AND Emprre Dicest SUPPLEMENT. 


2016. Add. Annotation :—Generally, Mentd. Jordy 
v. Vanderpump (1920), 64 Sol. Jo. 324. 
2017. Add. Annotation :—Moentd. G. N. Ry. Vv. 
L. E. P. Transport & Depository, [1922] 2 

K. B. 742. 

2924. Add. Annotation :—Refd. Belvedere Fish 
Guano Co. v. Rainham Ohemical Works, 
Feldman & Partridge, Ind Coope v. Same, 
[1920] 2 K. B. 487. 

2926. Add. Annotation :—Consd. Weld-Blundell v. 
Stephens, [1920] A. O. 956. 

2027. Add. Annotation :—Mentd. Leitch (William) 
& Co. v. Leydon; Barr (A. Ci.) & Co. v. 
Macgeoghegan (1930), 47 T. L. R. 81. 


2940. Add. Annotations :—Consd. Fenton Textile 
Assocn. v. Thomas (1929), 45 T. L. R. 264. 
Refd. Underwood v. Bank of Liverpool, 
Same v. Barclays Bank, [1924] 1 K. B. 776; 
London & Montrose Shipbuilding & Repairing 
Oo. v. Barclays Bank (1925), 31 Oom. Oas. 67; 
Leitch (William) & Co. v. Leydon; Barr 
(A. G.) & Co. v. Macgeoghegan (1930), 47 
T. I. R. 81; United it Co. v. Frederick 
Leyland & Co. (1930), 47 T. L. R. 33. 

2948. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, (1925] 2 K. B. 612. 

2951. Add. Annotation :—Refd. Banbury v. Bank 
of Montreal, [1918] A. O. 626. 

2953. Add. Annolation :—Consd. 
Porter (1924), 41 T. L. R. 57. 

2955. Add. Annotation :—Mentd. Glicksman v. 


se & General Assce., [1925] 2 K. B 


Kdwards vw. 


Termination of Agency. 


8005. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

8012. Add. Annotation :—Mentd. Hamilton v. 
Caldwell (1919), 88 L. J. P. C. 173. 

8014. Add. Annotation :—Refd. Payzu rv. Saunders, 
{1919} 2 K. B. 581. 


PART X. SECT. 1, SUB-SECT. 8.— 
A. (b) di. 


2828 v. -J—-lIf a bank pays 
money on a forged cheque to an inno- 
cent agent who at the time informs 
the bank that he is an agent & not a 
principal, & who bofore discovery of 
the forgery nays the money ovor in 
accordance with instructions received 
from his principal, the bank cannot 
recover the amount from such agent.—— 
BaNQUE D’HOCHELAGA v. MARSHALL, 
pen) 2 W. W. Rh. 496; 31 Man. 

e Rn. 242.—CAN, 


PART X. SECT. 2, SUB-SECT. 2.— 
A. (b). 


2918 {, Generatrule.}—Where a third 
pare. has suffered loss or injury he 
as no right of action against an nt 
personally unless the agent has been 
guilty of a wrong or & breach of trust.— 
INTRRMUTE 0. MOULTON (1922), 65 
D. L. I. 663.—CAN. 


PART X. soa 2, SUB-SECT., 2.— 

20441. Agent holding goods 
principal— Absolute refusal to 
owner )—~A servant or yey can be 
sued for conversion of a chattel mtgo. 
claimed by pitf. from the mastor or 
principal, where the refusal by such 
servant or nt to deliver it to the 
ltf. is absolute.—ADVAaNCK RUMELY 

RESHER Co., INCORPORATED 0. 
SERVIC, (1918) 2 W. . Rw 647; 
12 Sask, L, R. 294.—OAN., 





PART X. SECT. 2, SUB-SECT. 2.— 
B. (b). 


29503. Misrepresentations — Reck- 
less. }—-Deft., as agent for the owner, 
induced plitf. to purchase a grocery 
business. Pitf. claimed damages from 
deft. on the ground that he had induced 
her to purchase the business by mis- 
representations, he jury found that 
the neproeuracons made were untrue, 
that they had been made by deft. 
recklessly & without rd to their 
truth or falschood, & that they had 
induced pitf. to purchase the business : 
—Held: tho jury was justified in 
treating deft.’s statements as definite 
representations & in conoludi that 
they were made to induce did 
induce, pitf. to buy the business.— 
HASreRBROOK | v. OPKINS, [1918) 
N. ZL RR. 428.—N.Z. 


PART XI. SECT. 2, SUB-SECT. 1.—A. 


2065 vii. -}~In an ordinary 
house agent's agreement the principal 
may rovoke the agent's authority at 
any time before the agent has ly 

rformed what he was authorised to 

O—-TYNAN vw. A’B 
Vv. L. R, 412.—AUS. 


2965 viii. ——- }—-A_ contract of 
agency can in the absence of a term, 
express or P to the contrary, 
be torminated at the will of either 
eee le larry S 

D. Lb. R. 3643 585 O. L. R. 424: 
varying, 64 O. L. R. 419,—CAN, 





ECKETT, [1923] 


PART XI. SECT. 2, SUB-SECT. 1.—B 


2976 vi. ——— Loss of subject-matter. }— 
Deft., the purchaser under an agree- 
ment for the sale of timber limits, listed 
the property with B. for sale. B. 
introduced C. as a pros ive pu- 
chaser. Deft. being unable to meet 
the payments due under his agreement 
gave his vendors a quit-claim deed & 
thoy gave him an option to purchase 

. This optaon expired, & deft. 
discontinued ar Saar ons for about 
nine months, 6 then ob ed 
another option, &, having made another 
agreement with the owners to purchase, 
then affected a sale to aie who 


deft. lost the property, &, when after 
the lapse of the nine months, deft. 

obtained an interest in it he was free 
to deal with C. or any one else on his 
own account.—CURTIS v. CRUIOK- 
SHANK, [1929] 2 D. L. R. 35; 1 
wae” R. 851; 40 B. GA R. 546.— 


PART XI. SECT. 3, SUB-SECT. 1. 


st. Death of qe tncipal Powe to con- 
pet land.}—-Held: under a power of 
attorney executed by M , who died in 
1919, her attorne could execute a 
valid transfer of her land, after her 
249; 47 O. L. R. 285.—CAN. 


3017. Add. Annotalion :—Mentd. Edwards v. 
Porter, McNeall v. Hawes, [1928] 2 K. B. 538. 


3025. Add. Annotation :—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60. 


8027. Add. Annotation :—As fo (1) Folid. Schostall 
v. Johnson (1919), 36 T. L. R. 75 


3027a. Agent not interned.]—In Aug. 
1912, pitf., who was an Austrian subject 
residing in this country, mado with defts., 
who were sugar brokers in I., a contract 
whereby for three years he was to have a 
share of the commissions & profits on certain 
business introduced by him & was to assist 
in defts.’ general business in return for a 
share of the profits. War broke out between 
England & Austria in Aug. 1914, but pltf. 
was exempted from internment & was 
allowed to travel between his house & defts.’ 
place of business. In Sept. 1914, defts. 
wrote to plitf., that in the circumstances the 
agreement was null & void, & gave him to 
understand that it was of no use for him to 
attempt to do business for them any longer. 
In an action for breach of the contract :— 
Held: the status of pltf. as the subject of an 
enemy State did not in the circumstances 
make the contract impossible of performance, 
& pitf. was entitled to damages.—ScHOsTALL 
v. JOHNSON (1919), 36 T. L. R. 75. 

8028. Add. Citations :—affd., {1918} A. O. 289; 
87 L. J. K. B. 416; 118 L. T. 126; 34 
T. L. BR. 206; 62 Sol. Jo. 290, H. L. 


Add. Annotations :—As to (1) Refd. Ertel 
Bieber v. Rio Tinto Co., [1918} A. C, 260. 
Aas to (2) Distd. Fried Krupp Akt. v. Orconera 
Iron Ore Oo. (1919), 88 L. J. Ch. 304. Refd. 
Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331 ; Rodriguez 
v. Speyer, [1919] A. 0. 59. Generally, Mentd. 
Re Munster, [1920] 1 Ch. 268 ; Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Rush, Warre v. Rush, [1923] 1 Ch. 36; 
Sunpson v. Maurice’s Exors. (1929), 14 Tax 
Cas. 550. 

3029. Add. Annotations :—As to (2) Refd. Naylor, 
Benzon v. Krainische Industrie Gesellschaft, 
{1918} 1 K. B. 331. Generally, Mentd. 
Rodriguez v. Speyer, [1919] A. C. 59; Re 
Sutherland Duchess, Bechoff v. Bubna (1921), 
65 Sol. Jo. 518. 

3030. Add. Annotation :—Refd. Schostall v. John- 
son (1919), 36 T. L. R. 75. 

8040a. ——— -]—By an underwriting contract 
dated Dec. 3, 1919, a syndicate agreed with 
a co. in consideration of a commission to 
subscribe for 150,000 of 350,000 shares to be 
offered to the public by a prospectus then 
about to be issued, & all allotments to the 
public were to be applied in relief of the 
syndicate’s obligation to take up the 150,000 
shares. By a sub-underwriting letter applt. 
agreed with the syndicate to subscribe 
10,000 of the 150,000 shares underwritten 
by them & stated: ‘‘ We now hand you 











application for the shares hereby under- 
written by us together with cheque for £1,258, 
being deposit of 2s. Od. per share.” Tho 
letter also provided that applt. was only to 
be allotted & pay for so many of the 10,000 
shares as should be his due proportion of the 
shares not taken up by the public, & that 
he was to receive a commission on the shares 
sub-underwritten by him. The letter also 
contained this clause: ‘* This contract & our 
said application shall, notwithstanding any 
withdrawal on our part &/or any repudiation 
of our responsibility hereunder, or under 
the said application fortin, be sufticient to 
authorise & empower the directors to allot 
to us the above-mentioned shares & enter 
our name in the register ot members in 
respect thercof.”? Applt. did not) in fact 
sign or hand to the syndicate any written 
application to the co. for the 10,000 shares 
as contemplated by the sub-underwriting 
letter, but he handed to the heey eas the 
lettor together with his choque for £1,250 in 
their favour. On the issue of the prospectus 
only 65,000 shares were applied for by the 
public. On Dec. 12 the syndicate verbally 
applied in their own name & 1n the names of 
several sub-underwriters including applt. for 
an allotment of the total amount of the shares 
which they were bound to take up & paid 
with their own cheque for the total amount 
of the application money. On the same day 
the co. allotted to applt. 6,334, being his 
proportion of the 10,000 shares under his 
sub-underwriting letter. On Dec. 22, applt. 
wrote to the co. withdrawing his application 
for shares, meaning his sub-underwriting 
letter, but on Dec. 29 the co, sent him the 
usual formal notice of the allotment to him 
of 6,334 shares. On motion by appit. to 
rectily the register by removing his name 
therefrom as the holder of the 6,334 shares :-— 
Held: the authority given by applt. to the 
syndicate to apply for shares was # con- 
tinuing & irrevocable authority coupled with 
an interest which he was nut entitled to 
withdraw.—Re OLYMPIC REINSURANCE CO., 
Poue’s Oase, [1920] 2 Ch. 3413 891. J. Oh. 
644; 123 0.7. 786; 86'T. L. BR. 601, O. A. 
Annotation :—~Mentd. Re Greater Britain Inde. Corpn , 
Ac yp. Brookdorff (1920), 124 L. T. 194. 
Ore, generally, COMPANIES, Vol. IX., pp 182 
et : 

3041. Add. Annotation :—Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 872. 

8041a. — Agent having sole selling rights of 
manufacture.] HMonis SrorkuiNnG Book KEFP- 
ING MACHINES, Trp. vu. BLLIS ADDING TY PI - 
WRITING Co, (1030), 74 Sok. Jo. 26. 

3051. Add. Annotation :—Refd. Smith v. Wood 
(1928), 139 L. T. 250. 

3057. Add. Annotfations :—Refd. Cheshire v. 
Vaughan, [{1920] 3 K. B. 240; Maskell uv 
Hill, (1921] 3 K. B. 157. Mentd. (uhen v. 
Hill, [1922] 2 K. . 37. 


PART XI. SECT. 4, SUB-SECT, 3. 


3045 i 


i.—-— —— 


}—Held : a mere authority to sell was not renderod irrevocable, cither bs mason of its express 
terms or frum valuable consideration having been given.—Mauoon v. GEANGE, [1927] N. 4. Le Wt 79! .Z. 
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Oases 4---20a. 


to as A. H. Act, 1923. 
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AGRICULTURE. 


Notr.—The Act now in force in England is “‘ Agricultural Holdings Act, 1928 (c, 9),”’ herein referred 


The Act repealed (inter alia) A. H. Act of 1908 (c. 28). 


Owing to the statutory extensions in the law since the original volume was published the following 
new sub-sections have been added to Part V., Sect. 3 :— 
SuB-skEcT. 1a.—COMPENSATION FOR INCREASED OR DIMINISHED VALUE OF HOLDING. 
Sun-srcr. $a.— COMPENSATION FOR ENFORCEMENT OF PROPER CULTIVATION, 
Sun-scct. 8b.—ASCERTAINMENT OF COMPENSATION. 


Part |.—Definitions. 


Add the following cross-references :—‘‘ Market garden.’’ }~—See Nos. 267b, 267c, post. 
** Agricultural holding.’’] —See No. 30f, post. 


Part I]—-Commencement, Duration, and Termination of 
Agricultural Tenancy. 





Co-operalive Klerator Company.Acts, )— 
te COMPANIES WINDING Up Act, Re 
SASK ATUH EWAN CO-OPRRATIVE HLicva- 
ror Co., Lp. (Sask.), 11987} 4 D. L. 2. 
80L; [1927] 3 W. W. RR. 269.—CAN, 


ad. “* Market garden.”——Not experi- 
mental bulb growing _" 77D" 2 

~ -- . ® Honrer, [1927] S. OC. 
$810.—SCOT. 


ge. Whether “ holding ” includes 
"nart of a holding.’ |~-Held : in the 
construction of Market Gardeners 
RUPEE PPC LED CUE BULD (Scotla nd) ac o 2G 
(o. 22), the term ‘ holding ” includes 


wu LWT, foi Unacr an ordinary 
agricultural lease, had been cultivated 
as a market garden prior to the com- 
mencomont of the Act,.—CAaLranpre ve. 
SMoiriH (1900), 37 Se. lL. WR. 890.-—-SCOT. 


sf. “ Agricultural — holding.”}— Two 
enclosures of ‘' permanent grase park ”* 
10 & 3! acres in extent, on which there 
were no buildings, were used by the 
tenant, a dairyheeper, for the grazing 
& feoding of 5 cowa & 1 horse. In 
his dairy busiuess, which had existed 
before hoe got the onolosures, he sold 
the mith produced by his own 5 cows, 
& the milk, which he bought of other | 





purpose of the hole 

the milk to market :—zse1 un 
jects were not * held for the pr . 

of a business or calling not primartils 
agricultural or pastoral,” within Snail 
Landholders (Scotland) Act, 1911 
(ce, 40), s. 26 (3) (9), & consequently 
were not excluded from the operation 
of the Act.-—-ITIOWATSON v. M'CLYMONT 
(1914), 61 Se. L. R. 153.—SCOT. 


PART II. SECT. 8, SUB-SECT. 2.—A. 


sk. Juint lenants in possession by tacit 
relocation—Notice to terminate gwen by 


ane ftenan!] Two hreathare warn nart. 


elder brother, the active partner, gave 
notice in writing to the landlord that 
he intended to leave the farm. Suh- 
sequently they declined ta remove 
from the farm, on the ground that the 
notice being in the name of one of the 
joint tenants only, was ineufficient to 
prevent renewal of the lease by tacit relo- 
cation :—Held: (1) the notice neces- 
sary, under A. H. (Scotland) Act, 1908 
(o. 64), 5. 18 (1), to prevent tacit reloca- 
tion, might bugiven by a duly authorised 
agent for the tenant: (2) as the evi- 
dence showed that the elder brother 


4. Add. Annotations :—Refd. Croft v. Blay, DouLizu, [1924] A. C. 38; 931. J. K. B. 286 ; 
{1919] 1 Ch. 277; Simmons v. Crossley, 130 L. T. 390; 40 T. L. R. 84; 68 Sol. Jo. 
[1922] 2 K. B. 95. 183, I. L. 

19. ane: geld see 2) Refd. fee 24b. Agricultural Holdings Act, 1923 (e. 9), 
1921} i Ch BES oolIngvwon v. man, 8s. 25 (1).]—The Bhoye spe poplics ie a 

24a. Agriculture ‘Act, 1920 (c. 76), 8. °8—To what 4 eae bes age We lord 
tenancies applicable.]—The above sect., which FATHER v. loop (1928), 44 T. L. R. 698 ; 
renders a notice to quit a eine eld if 72, Sol. Jo. 468. 
it purports to determine the tenancy before fk 
the oapiration of twelve months from the ava. bch ee Antioultural Yo i rapa oe 
end of the then current year of tenancy, - 1993 9 16.)—-A ti aaa oh 
applies not only to tho case of a yearly te sees ls gc By to ok Me not a 
tenancy but to all contracts of tenancy in sa sree « Aiflamnce anaing out of, the 
which a notice to quit is required to deter- y asietcba es valaiag ef Stising ° 
mine the tenancy, including a lease for termination of the tenancy ’’ within the above 
twenty-one years with an option to either An a ata i9 eke ee ‘ag Lge 
party to determine it on six months’ notice abd cn A. : or : aan 
_ se op cas ager rials oe eee aia dence: = Expld RK. v. Powell, Ex p. Camden, [1925] 1 
of the term. <A _ notice to quit includes a " Lowther v. Clit 19 ’B.130. 
notice to determine the tenancy.— EDELL uv. Reta. Hacer iter ee abso ies Le T 238. x 

PART I. | 10 cows belonging to neighbouring | the leaso on behalf of the partners, the 
sa. “ Apriculturist ’—Suaskatche wan farmers. Tho horse was_used for the | noe LANA ite OM en ihe 


uct that he was acting both for“*him- 

self & as agent for his brother did not 
appear er fame of the notica.— GRANAM 
v. STIRLING, [1922] 8. C. 90.—SCOT. 


PART II. SECT. 3, SUB-SECT. 2.—B. 


sp. Statutory provisions—Cuntract- 
tng out.jJ—Parties to a lease of agri: 
cultural subjects cannot contract out 
of the statutory provisions with regard 
to notice of termination of the tenancy. 
—Dvuauip v. MUIRHEAD, [1926] S. C. 
1078.—SCOT, 


PART II. SECT. 3, SUB-SECT. 6. 


matter for arbitratur— Under Agriculiural 
Holdings (Scotland) .ict, 1923 (ce. 10), 
x, 15.}—Held: not one of the matters 
remitted to tho exclusive jurisdic- 
tion of the arbitrator.—DONALDSON’S 
HospiraL (EDINBURGH) TRUSTEES t. 
EssLeMONT, (1925)S.C. 199; on appeal, 
(1926) Ss. Cc. (i. i.) 68,.—SCOT. 


st. Lessor selling farm under power in 
lease—Purchaser put in pvossession— 
Sale not completed.}—Held: pitt. 
having sold the farm, & put purchaser 
in possession to the knowledge of deft., 


had sufficient authority to terminate | the latter might conclude that plttf. 


90 


20b. S. P. R. v. POWELL, Ex p. CAMDEN (Marquis), ' 80d. 


[1925] } K. B. 641; 94 L. J. K. B. 433; 132 
L. T. 766; 893. P. 64; 41 T. L. R. 277; 23 
L. G. R. 391, D.C. 
Annotations :— ae : 
Refd. Eatin aie 19S eek ie 338. Binoy 


29e. 





Whether condition precedent to arbitra- 
tion—Under Agricultural Holdings Act, 1923 
(c. 9), s. 16.]—The words “arising out of the 
termination of the tenancy of the holding” 
in the above sect. apply to the whole of the 
preceding part of sub-sect. 1 of the sect., & 
the determination of the tenancy is a con- 
dition precedent to the right to demand the 
appointment of an arbitrator.—R. v. POWELL, 
Lz p. CAMDEN (MaRQuiIs), [1925] 1 K.B. 641; 
941. J. K. B. 433; 132 L. ‘LT. 766; 802. Py 
64; 41 T. L. R. 277; 23 L. G. R. 391, D.C. 
Annotutions :-—Folld. A i 5),133 L. T. 
238. Consd. wie DO Clittorde 1ro aT ae CC - 
20d. ——.- The determination of the 
tenancy is a condition precedent to the right 
to have a dispute within above sect. decided 
by arbn. Where the tenancy has not been ! 
determined, the county ct. has jurisdiction | 
to try the issuc.—HaRRIson v. RIDGWAY 
(1925), 1383 L. T. 238; 23 1. G. WR. 434, D.C. 
Annotation :—Consd. Lowther v. Clifford, [1927] 1 K. 8.130, 


! 
| 
30a. Agricultural Land Sales (Restriction of Notices | 
to Quit) Act, 1919 (c¢. 68)—Application of 
Act.]—Sect. 1 of the above Act, rendering , 
null & void notices to quit in the event of 
sales, applies (1) where the sale is a sub-nale 

of an interest under a previous contract ; 
(2) to equitable as well as legal owners ; | 
| 
{ 
| 


en ee ee ee ee ee 








(3) where notice is by one porson & sale by 
another; (1) to the whole holding, alJhough 
the sale is only as to a part.— ROBINSON v, 
Nesbitt (1920), 64 Sol. Jo. 201. 

A onan go Cen erady, Apprvd. Blay ¢. Dadswell, [1922] 1 


30b. ——— Contract for sale after passing of Act -- l 
Notice by one person—Sale by another.]-— 
ROBINSON v. Nesuirt, No. 30a, ante. 

30c. ——- —-——- Sale requiring consent of several | 
parties—Consent of some parties given after 
passing of Act.]—-A contract to sell to piltf. | 
Jand under Church Building Act, 1839 (c. 49), | 
was entered into before the passing of the , 


30e. 


Vol. IL—Agriculture. Cases 29b—30f. 


Sale to tenant.|— (1) Sect. 1 of the 
above Act applies not only to contracts of 
sale of holdings to third persons, but also to 
contracts of sale to the tenants thomselves. 
(2) Agriculture Act, 1920 (c. 76), 8. 20 & 
sched. 1, are amending & not merely declara- 
tory, & are not retrospective as to notices 
which would, if valid, have expired before 
the commencement of that Act.—DBLay vr. 
DADSWELL, [1922] 1 K. B. 632; 9 LL. 0. KB. 
730; 127 L. T. @; 66 Sol. Jo. 480; 20 
L. G. R. 221; 863. P. Jo. 66, . A. 


Agricultural Holdings Act, 1923 (ec. 9)— 
Farm held under two landlords—Notice to 
quit given by both—-Contract for sale b 
one for part of farm.|—On May 20, 1912, T. 
leb a farm to C. from year to year from 
Oct. 11, 1901, a6 an annual rent of £150. 
On Dec. 28, 1014, T. conveyed about half 
the farm to pltfs., subject to & with the 
benefit of the tenancy agreement. T. diced 
on Jan. 41,1019, & (. continued to pay the 
whole rent to her exors., as he had since 
the conveyance paid it to T. After Oct. If, 
1922, the rent fell into arrear. By a notice 
to quit dated Oct. 10, 1928, the agents of 
T.’s exors. & the agent of piifs. jointly gave 
C. notice to quit the whole holding on Oct. 11, 
1924. By an agreement dated Oct. 1, 1924, 
T.’s exors. agroed to sell their part of the farm 
to (., & it was conveyed to him on Apr. U7, 
1025, Cy. refused to give up possession to 
pitfs. of their part of the holding, contending 
that under sect. 26 of the above Act the con- 
tract by T.’s exors. to sell to him rendered 
the notice to quit null & void. Pitfs. brought 
an action for a declaration that. the notice 
to quit was effective, & to reeover possession 
of their land: Jleld: as the contract to 
sell a part was not made by the persons who 
gave notice to quit the entire holding, but 
only by somo of them, sect. 26 of tho above 
Act did not. apply; the tenancy had been 
duly determined as regards pitis.’ land, & 
pltfs. were entitled to the declaration which 
they asked & to an order for possession of 
their land.— Rocutsrer & CHariamM Join’ 
SEWERAGE Boarp v. CLINGH, [1025] Ch. Ty 5 
051. J. Ch. 49; 134 L. T. 139. 








Act of 1919, by several, but not all, of the | 30f. —~- — To what holdings applicable Holding let 


persons whose consent was necessary to the ' 
sale. At the time of the contract deft. was | 
in occupation of the land as yearly tenant, | 
but was under a notice to quit which had , 
been served upon him by the vendors. All 
the persons whose consents were necessary 
for the sale subsequently juined in the con- 
veyance to pitf., which was executed after 
the passing of the Act of 1919 :—Held: the | 
contract of sale was entered into with pltf. 
before the passing of the Act of 1919, & the 
notice to quit, therefore, wes valid, & pltf. 
was entitled to possession.— BROOKS v. BLOOR 
(1920), 90 L. J. K. B. 577; 124 L. T. 316; , 
36 T. L. RK. 826; 64 Sol. Jo. 685, D. C. | 


had exercised the tight to sell given ; pitf.’s land on shares in 1917, & iu 
the lessor under the lease & that | 1918 agreed to do so again. Pitt. was 


his lease was therefore at an end; 
pltf.’s allowing the purchaser to with- 
draw from the agreement to purchase 
did not affec def righte or reinstate 


trying to sell the land, as deft. knew, 
& during the summicr sold It. No time 
had been fixed for deft. to give up 
posscssion :—Held; deft. was entitled 


for horse breeding.} A holding fet for the 
breeding of pedigree horves is not necossarity 
an agricultural holding within Agricultural 
Soldings Act, 1023 (¢, 0). 

A lessor sold to pltf. the freehold of certain 
property subject to a lease to deft. The lease 
described the property as the P. stud farus ; 
it contained covenants to repair, varnish, & 
disternper paddock boxes, stables, & coach- 
house, to graze down turf by stocking & 
moving, & not to use the premises ofherwise 
than as a stud farm: & the schedule con- 
tained a description of the stud farm, The 
tenancy was due to expire by cffuxion of 
time shortly after the sale to pltt., but deft. 


sa. in crop payment = agreement-— 
Bsrence of contract.j—The covenants to 
cultivate unler & crop-payiment pur 
chase are of the essence of the contra: t 





the lease.—RINK v. Minos, [1918) 2 | to such occupation as was necessary & Ku to the rout of the porformans: uw 
2 o) { 


W. W. R. 1021; 11 Sask. L. R. 271; | to put in & harvest the crop for 1918.— ; the coptract by the puri 
42 D. L. R. 782.—CAN. FLETCHER v. Lyons, (1919) 3 W. W. Kt. | Waist v. SMITH Parton Pager 
sz. Contract for share farming—No | 381; 48 D. L. R. 365.—CAN. | bw. R448; (1927, 1 W. Wo Y 


provision as to duration.J—Deft.cropped : 
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Cases 302—195. 


32. 
36. 


89. 


56a. 


PART III. SECT. 2, SUB-SECT. 1.—B. { acres :—Jield: 


so. Covenant to rid land of weeds— 
Breach— Relvef from forfeiture \—Rellot 
was grauted due to exceptional weather 
conditions, elo —WARNER v. LINATAN, 


refused to give vacant possession, alleging 
that the lease created an ‘ agricultural hold- 
ing ’’ within Agricultural Holdings Act, 1923 
(c. 9), & that the holding had not been 
terminated by twelve months’ notice, as 
required by sect. 23 of that Act. Upon a 
summons by pltf. for a declaration that the 
lease did not create a holding within the 
meaning of that Act, & that no notice was 
required for the termination of deft.’s 


Part Ill1—Covenants and 


Add. Annotation :—Refd. Richmond v. Savill, 
[1926] 2 K. B. 580. 

Add. Annotations :—Apld. Cheater v. Cater, 
[1018] 1 K. B. 247. Mentd. Michael v. 
Phillips (1928), 180 L. T. 142; Jacobs v. 
Batavia & General Plantations Trust (1024), 
93 L. J. Ch. 520. 

Add. Annotations :—Refd. Horlick v Scully, 
{1927} 2 Ch 150, Mentd. Lloyd-Jones v. 
Olark-Iloyd, [1919] 1 Oh. 424. 


Grass land laid down by tenant.)— 
By ao tenancy agreement made in 1894 the 
trustees ot an estate, of which pltf. was the 
present tenant for life in possession, agreed 
let to deft. certain farm lands & house 
buildings comprising 138 acres more or less, 
as described in a schedule attached to the 
agreement, on a yearly tenancy at the rent 
of £48. The tenant covenanted to m 
& cultivate the land in a husbandlike manner, 
& that he would not plough or otherwise 
brenk up “any grass land” without the 
consent of the landlord. In the schedule to 
the agreement the premises were described 
as consisting of 180 acres 1 r. 81 p. of arable 
& 8 acres of grassland. In 1898 the tenant 
laid down 40 acres more to permanent grass. 
On notice being given to him to determine 
the tenancy on Sept. 29, 1919, he claimed the 
right to plough up this 40 acres of permanent 
grass which had been arable at the commence- 
ment of his tenancy. In an action by plif. 
to restrain him from so doing in breach of his 
covenants an inierim order was made grant- 
ing the injunction on the usual undertaking 
as to damages. Deft. counterclaimed for 
damages by reason of the inferim order :— 
Held: (1) on the true construction of the 
agreement, the covenant not to plough up 





Buniner-fallow ; 





if 


68. 


80. 


103. 


106. 
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tenancy :—Held; the main purpose of the 
letting was the breeding of race-horses, &, 
although there were in most of the fields 
plota of grass or portions of pasture land, 
the holding was not ‘‘ wholly pastoral, 

& therefore Agricultural Holdings Act, 1928 
(c. 9), 8. 28, did not apply.— Re Joxzr,’s LEASE, 
BERWICK v. BAIRD, f18301 2 Ch. 359; 99 
7 J. Ch. 629; 148 L, T. 765; 46 T. L. R. 


Customs of the Country. 


any grass land was not restricted to the 8 
acres of grass at the date of the demise but 
extended to the grass land in dispute & pltf. 
was entitled to the relief claimed ; (2) on the 
evidence, the proposed dealing with the land 
would have been a breach of the covenant 
to cultivate in a husbandlike manner; (3) 
deft. had suffered no damage from the grant- 
ing of the interim injunction.— CLARKE- 
JERVOISE v. Scurt, [1920] 1 Ch. 382; 89 
L. J. Ch. 218; 122 L. T. 581. 

Add. Annoialions :—Consd. Cole v. Kelly, 
[1920] 2 K. B. 106. Mentd. Rye v. Purcell, 
[1926] 1K. B. 446. 

Tor ‘“ that relation existing between him & 
the other tenants in common”? read ‘ that 
relation not existing between him & the 
other tenants in common.” 

Add. Annotations :—Refd. Horlick v. Scully, 
[1927] 2 Ch. 150 Mentd. Lloyd-Jones v. 
Clark-Lloyd, [1919] 1 Oh. 424. 

Add. Annotations :—Refd. Melzak v. Lilien- 
feld, (1926) Ch. 480. Mentd. Flexman v. 
Corbett, [1930] 1 Ch. 672. 


Add. Annotation :—As io (1) Refd. Clarke- 
Jervoise v. Scutt, [1920] 1 Ch. 382. 


107a. S. P. AYLET v. Dopp (1741), 2 Atk. 238; 26 


BE. R. 647. 


Annotation :-—Refd. Denton v. Richmond (1833), 3 Tyr. 630, 


117. 


Add. Annotation :—Refd. Matthey v. Curling, 
[1922] 2 A. C. 180. 


117a. ——— Grass land laid down by tenant.}— 


125. 


the 


lessee could 
not, or did not choose to crop, he must 

*“ orop ” wi 
covenant in the lease included a green 
crop —Srerres vo Smita (1921), 66 


CLAREKE-JERVOISE v. ScuttT, No. 56a, ante. 


Add. Annotations :—Mentd. A.-G. for Mani- 
toba v. Kelly, {1922} 1 A. C. 268; Kelantan 
Government v. Duff Development Co., [1923) 
A. O. 395. 


struction of the lease, applicable only 
to disputes arising out of the termina- 
tion of the tenancy; & a claim for 
dawages for miscropping mado by a 
landlord against a tenant under a. 35 (2) 


thin the 


abi EW W 1 ea Rad Bit we GaN, | 8° | SOMBER ta aston but fll to be 
PART lll. SECT. 2, SUB-SECT. 3,—B. | ,,0lli. ——- ob to break land-—Breach — aotion.~Weatwoop °. MNARREL, 
net twas ~proventiad Ht lowed tuat | danigce fe the waive of tho additional | {19261 S. ©. 624-~SOT. 

fallowing by an excessive quantity of fallowinog & b es: y. | PART HI, SECT. 2, SUB-SECT. 16 
was ontitied to 4138 damages Hen | SoaNO%, (HOARD, OF Do ts iO | nano Ofot on nau. te calue~Doteon 
a WRIBERG (1991), 67 D. L. R. 777.— | 616.—CAN. : : of tenant—Time for exercising. }—Tbe 


@ fi. 





Or to crop—RBreach.)\—A 


PART Hil. SECT. 2, SUB-SECT. 4. 


lessee of a farm agreed to deliver to 
the lessor a fixed share of the crops, 


leaseo d each yoar either to crop or pay the vaiue thereof, all crops to 
or summer-fallow overy portion of the 120 iv. —_- —-- —.}—AINLEY tv. | remain the property of the lessor until 
demisod promises brought under | Lowky (Sask.), [1926] 1D. L. R.73.—- | the settlement of accounts at the 
cultivation. The lesseo failed to orop | CAN. termination of the contract :—Held; 
or summer-fallow 30 acres brought ad. Miscropping —~ Claim for dam- | the time for the exercise of the option 
under oultivation, owing to the land | ages during lenanoy— How ermined.) | was upon the settlement of accounts 

covored with water. The lessor | —Agricultural oldings (Scotland) | when the contract was terminated.— 
Fave evidence that a crop of green fecd | Act, 1923 (oc. 10), a. 15 (1), except | Dickie v. SpaRE (1921), 62 D. L. R. 
could have been grown on the 30 | as regards disputes relating to the con- | §51.—OAN. 
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{1021} 1 K. B. 576; Brakspear v. Barton, 

[1924] 2 K. B. 88. | 
147. Add. Annotation :—Generally, Mentd. Ariadne | 173. 

&.8S. Co. v. McKelvie, [1922] 1 K. B. 518 


164a. Against sub-letting—Letting of grass keep 
in last year of tenancy—Agistment.]— Where 
the tenant of a farm covenants not to underlet 
or permit any other person to use or occupy 
any part of the demised premises without the 
written consent of the landlord, the sale or 
letting by the tenant, without such consent, 
in the last year of his tenancy of the grass 
keep, t.€. growing herbage, of his pasture 
lands for a definite period, is a breach of the 
covenant, although such sale or letting is in 
accordance with the usual practice of an 
outgoing tenant in that part of the country. | 
Semble: agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another | 
to be depastured on the farm at so much per 
head per week, would not be a breach of the | 
covenant.—Ricuarps v. Davies, [1921] 1 Ch. | 
90; 89 L. J. Oh. GOL; 124 L. T. 288; 65 
Sol. Jo. 44. 





SuB-SEcT. 16.—OTHER MATTERS (Vol. II., p. 28). 


Add the following case :— 
166a. Tenant to perform ‘‘ team-work ’’ for land- 
lord.j—An agreement for an agricultural | 
lease contained a stipulation that the tenant ! 
should perform each year for the Jandlord, | 
‘‘at the rate of one day’s team-work with | 
two horses & one proper person for every 
£50 of rent when required, except at hay & 
corn harvest, without being paid for the 
same.’’ In ejectment for a forfeiture :— | 
Held: (1) the work thus to be performed 
meant any work for which teams are generally ! 
used, & therefore included drawing coals to | 
B. Palace ; (2) the tenant was not bound to | 194. 
supply a car or other vehicle for the purpose { 
of the work.—MArLBOROUGH (DUKE) vv. | 


Part V. 


226. Add. Annotation :—-Mentd. Je Lister, Brad- | 
ford Overseers & Corpn. v. Durrance (1925), | 
42 T. L. RR. 143. 

228a. ——.J—Where the tenant of a farm 
held on a verbal tenancy becomes bkpt., & 
the trustee, having entered into possession 
of the farm, subsequently disclaims the 
tenancy, he is excluded frum all benefit us | 
well as liability thereunder, including the 
tenant-right or right to compensation under 
custom of statute for unexhausted improve- 


PART Ill. SECT. 3, SUB-SECT. 7. 








229. 





that the Improvements 


| 178a. 


Vol. I.—Agriculture. Cases 140—229, 


OSRORN (1861), 5 B. & 8S. 67; 3 New Rep. 
668; 33 L. J. Q. B. 148; 10 LL. T. 28: 28 
J. P. 682; 12 W. BR. 418; 122 H.R. 758. 


Add. Annotation :—Mentd. Richmond vp. 
Savill, (1926) 2 K. B. 630. ° 


Right of vendor to reimbursement from pur- 
chaser.}—By an agreement for the sale of real 
estate it was provided that if from any cause 
whatever other than wilful default on the 
part of the vendors the purchase was not 
completed on Jan. 2, 1409, the purchase- 
money should bear interest at 5 per cent. 
A dispute arose about the wording of the 
conveyance, & the purchase was not com- 
poe on the day fixed; the bupeecr 
rought an action for specific performance, 
& the judge held that the vendors had been 
wrong in the dispute & gave judgment fon 
specific performance with costs. After the 
commencement of the action ono of the 
farms agreed to be sold fell vacant. The 
vendors did not let it, but oceupied it them- 
selves, paid the valuation of the outgoing 
tenant, & farmed the land:- Held: under 
the account of rents & profits directed by the 
order tor specific performance, which was not 
on the footing of wilful default, the vendors 
were entitled to be allowed what they had 
paid for the valuation & the expenses of 
realising the crops, but not for the losses 
Incurred in farming.- -BENNETT v. STONE, 
(1902) 1 Ch, 226; 71 L. J. Ch. 60; 85 LT. 
153; 50 W. R. 118; 46 Sol. Jo. 1615 affd., 
(1903) 1 Ch. 500, C. A. 


_tnnotation :-—Refd. Fe Bauyloy-Worthington & Coben’s Con- 
tract, 19097 1 Ch. 044, 


| 175a. Agreement to pay interest on amount of 


incoming valuation & on quitting to leave 
equal value of tenant rights.| - //eld: not to 
create a personal debt to the lessor, but to 
enure for the benefit of a subsequent fand- 
lord.—WAUSTAFF uv. OLINION (188%), L Cab 
& Hl. 45. 

Add. Annotations :--Consd. Sbradbury — v. 
Grimble (1920), 121 1..'1. 189. Refd. Lowther 
v. Clifford (1926), 95 L. J. K. B. 576. 


Compensation. 


ments by the tenant, & the amount fixed for 
compensation having been paid by the in- 
coming tenaut to the landlord, to whom 
arrears of rent are due, the landlord is not 
bound to account for such payinent.— Le 
WADSLEY, BETTINSON’S REPRESENTATIVE 
vy. TRUSTER (1925), Of 1. J. Ch. 219; [1925] 
BK. & C. HR. 76. 

Add. Annotations :- Refd. Bradshaw v. Bird, 
(1020) %$ K. BK. 144; Dale v. Hatfield Chase 
Corpn., [1922] 2 K. BB. 282. 


sf. General rule—No right to compensa- 
tion.)—At common law a tenant 16 not 
enti on gutting to any compensa- 
tion for Be i past improvements 
made by during his tenancy on 
the premises leased.—It. v. EAsSTER- 
BROOK, [1929] Ex. C. KR. 28,— CAN. 


PART V. SECT. 3, SUB-SECT. 1.—A. 


ag. Improvements made in mistaken 
belief as to ownership of lund.j}—Under 
the statute law of Ontario, in order 
that ocoupant of any land may be 
entitled to compensation for “ lasting °’ 
improvements on the land he must show 


** under the belief that the land was his 
own,’’ & a tenant recognising another 
as the owner by the Let tcrodar of rent 
to him is not entitled upon the lease 
being terminated to any compensation 
for any improvements made by him.— 
a hae estat {1929} Ex. ©. Wh. 


PART Vv. SECT. 3, SUB-SECT. 1.—B. 


229 1. Purchaser.}—An estate was 
sold with en to the purchaser at 
Martinmes 1922, & on the same date 
an existing lease of the lands 
terminated, & the tenant gave up 
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| 


were made ossesgzion. Loree than two months 
ater, he intimated a Claim for come 
pensation for timproverents to the 


purchaser, & applied fo the Board of 
Agriculture, who appoluted an arbiter : 
—Held: tho “landilotd Hable to 
make payent of compensation to the 
tenant was the selling owner, in respect 
that he vlone war the “landlord ” 
at the termination of the tenancy wheu 
the tenant quitted the holding & the 
claim for compensation emerged, & 
the obligation so ineurred did not 
transmit to the purchaser, & interdic 
against the arbn. proceedings grantc«' 
—WADDELL tv. OWAT, [f925) * f 
484.—S8COT. 


Cases 229a-—252. 


229a. Incoming tenant agreeing to repay com- 


PART Vv. SECT. 3, SUB-SECT. 1.—D. 


pensation paid by landlord—Action by land- 
lord on agreement—When cause of action 
arises.|.—By an agreement dated Dec. 24, 
1915, mado under seal, pltfs. let to deft. a 
small-holding from year to year from Feb. 2, 
1916, at a rent of £132 10s. a year payable 
by half-yearly payments on Feb. 2, & Aug. 2, 
each year. The tenant agreed ‘to pay on 
entry any allowance or compensation which 
may be due from the council to the outgoing 
tenant in respect of feeding stuffs or manures 
or any improvements mentioned in A. H. 
Act, 1908, Sched. 1, Part III.’’ Deft. entered 
into occupation of the small-holding on 
Feb. 2, 1916. At that date the amount of 
the compensation payable to the outgoing 
tenant had not been fixed, & it was not until 
Feb. 11, 1918, that the amount of compensa- 
tion was agreed to. It was then agreed that 
the council should pay the outgoing tenant 
£30 17s. 6d., & that sum was paid by the 
council to the outgoing tenant on Mar. 17, 
1021. On Jan. 13, 1923, pltf. council brought 
nn action in the county ct. claiming to 
recover from deft. the sum of £30 17s. 6d. 
under the agreement of Dec. 24,1915. Deft. 
pleaded that pltfs.’ cause of action had 
arisen on Feb. 2, 1916, the date of his entry 
on the holding, & that therefore the claim 
was barred by Stat. Limitations, s. 3, because 
the action was not brought ‘ within six 
years next after the cause of such action or 
suit’? :-—Held: pltfs.’ cause of action against 
deft. did not arise on Feb. 2 1916, when 
deft. entered on the holding but only on 
Feb. 11, 1918, when the amount of the 
compensation was ascertained by agree- 
ment; therefore the time only began to run 
from Feb. 11, 1918, & the action was not 
barred. — CHESHIRE CouNTy CoUNCIL »v. 
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oral (1923), 130 L. T. 123; 21 L. G. R. 


Annotation ‘—Refd. Cayzer, irvine v. Board of Trade, [1927] 
1K. B. 269. 


232. Add. Annotation :—Consd. 


283. 


234, 


Re Russell & 
Bering (1922), 128 L. T. 476; Re Joel's 
Lease, Berwick v. Baird, [1930] 2 Ch. 359. 
Add. Annotations :—Refd. Re Masters & 
Duveen, [1923] 2 K. B. 729. Mentd. 
Bowling v. Camp (1922), 128 L.T. 342; Ingle 
v. Farrand, [1927] A. C. 417. 

Add. Annotation :—Generally, Mentd. Premier 
Dairies vy. Garlick, [1920] 2 Ch. 17. 


237a. Agricultural, Holdings Act, 1908, s. 1 (1)— 


239. 


Improvements required to be made under 
tenancy agreement—Agreement made before 
January 1, 1921.]—A contract of tenancy 
made in 1906 for a term of fifteen years 
contained an agreement by the tenant to 
lant half the land with fruit trees & fruit 
ushes within the first four years, & the rest 
with fruit trees within the first ten years of 
letting. The tenant planted trees & bushes 
in accordance with the agreement. At the 
end of the tenancy he claimed compensation 
for the improvement thus made:—Held: he 
was not entitled to compensation, the im- 
provement being one which he was required 
to make by the terms of his tenancy & the 
contract of tenancy having been made before 
Jan. J], 1921.—H[ucKELL v. SAINTEY, [1923] 
1K. B. 150; 92 L. J. K. B. 813; 128 L. T. 
299, C. A. 
Add. Annotation ;—As to (2) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 


242a. Agricultural Holdings Act, 1908—-Attempted 


262. 


hound to adopt one or other of two 


exclusion of statutory compensation.]— Je 
MASTERS & DUVEEN, No. 267a, post. 

Add. Annotation :—Mentd. Re Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 143. 


arose, not “ out of the termination 











237 viia. -J—Where a 
landlord abstaina from terminating a 
tenancy, he gives no benofit to the 
tenant under s. 1 (2) (a) of the abovo 
Act. where it is not proved that the 
tanancy was continued in considera- 
tion of the tenant executing the im- 
provement.—MACKENZIR 0. MACGIL- 
LIVRAY, (1921) S.C. 722 58 So. Ll. R. 
488.—SCO 


237 ix. Tenant laying down 
temporary pasture.)—The fact that an 
arbiter finds that in laying down 
tomporary pasture tho tenant is com- 
plying with tho rules of good husbandry, 
which he was bound to observe, doos 
not preclude him from also finding 
that the temporary pasture is an 
improvement for which the tenant is 
entitled to compensation under tho 
above Act.—MACKRENZIB @. MACGILS 
LIVRAY, [1921] S.C. 7223; 58 So. L. R. 
a&8.—SOOT. 


sg. cigricultural Holdings (Scotland 
Act, 1923 (c. 10), s. 1 (1)—Lease entere 
into before Jan. 3, 1921 -- Adoption of ane 
of alternative obligations im lease.) - 
A lease entered into before Jan, 1, 1921, 
bound the tenant to adopt one of twa 
rotations of cropping. The  tonant 
udopted one of the prescribed rotations, 
with the result that be made an 
improvemont upon his holding within 
hehed. 1. of above Act. On quitting 
the holding at the termination of his 
tenancy be claimed compensation for 
the improvement from tho landlords : 
he waa entitled to oum- 
pensation as for a voluntary improve- 
ment, in respect that he was not 
required by the lonase to execute the 
particular improvement, but wae merely 





—Heid: 


| 
| 
| 
| 
| 
| 


preseribed methods of cultivation,- 
GIBBON t. SHBERRET, [1928] &. C. 403. 
SCOT. 


PART V. SECT. 3, SUB-SECT. 1.— G. 


sh. Agricultural Holdings (Scotland) 
Act, 1908 (c. 64) —Sufficiency of notice.] 
—A tonant who has, before the 
determination of his teuancy, made it 
clear to the Jandlurd that he proposes 
to claim for unexhausted manures & 
feeding stuffs, but without furnish- 
ing the tet or amounts, haa 
sufficiently complied with s. 6 (2) of 
the above Act.—HKoukk v. HUTCHE- 
pont teen? S. Cc. (H. LL.) 140, 170.— 


PART V. SECT. a S dalaiaaanela 1- 
e a s 

8. Agricultural Holdings (Scotland) 
Act, 1923 (ce. 10)—* Queslion — or 
difference ’-- What anounts tu.|—The 
purchaser of a farm, who beeame 
proprietor as at. Whit-Sunday 1925, had 
ontered into an agreement on May 7, 
1928, with the tenant, that, in con- 
sidoration of the tenant vacating the 
farm by June 80, 1928, the purchaser 
would (inter alta) fake over at valuation 
certain crops, stogk, & implements. 
The parties thereafter executed a sub- 
mission to two arbiters & an overe- 
imap, by whom a valuation was made. 
In an action at the instanoe of tho 
tenant agaiust the new proprietor for 
sums due uwwder the valuation :-—Held : 
the submission did not involve any 
question or difference within Agricul- 
tural Holdings (Scotland) Act. 1923, 
a. 15 (1), in respect (a) that the new 
propestor ob tion to over 
he tenant's crops, stuch, & implements 
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oy ns re a 


of the tenancy,” but from an express 
agreement between the parties; & 
(o) that, on May 7, 1928, the date 
when tho agreeinent to take over ut 
valuation was entered into by the 
parties, the relationship of * Jandlord ” 
& “tenant * did not exist between 
them; &, accordingh, the subnuesion 
was not incompetent because it did not 
take the form, required by sect. 16 (1) 
of the Act of submission to a siugle 
arbifer.—CAMERON t. NICOL, [1930] 
Ss. C. 1.— SCOT. 


8. ~— hffect of submaission.j-—Held 2 
when both perties to an agricultural 
valuation allow arbn. proceedings to he 
carried on by a method which 1s not in 
ptrict conformity with the provisions 
of Agricultural Holdmgs (scotland) 
Act, 1923, 8s. 16, \ the arbiter has 
issued bis award, they are barred 
personali exceptione from objecting to 
the conipetence of the proceedings. 
CAMERON t. NICOL, [1980] S.C. 1. — 
SCOT. 


PART Vv. SUB-SECT. ic— 


SECT. 3 
H. (b). 

254 i. Auward- Pwliculars not speci- 
fied in.) —-The prvuprietor of a farm NX 
the vutguing tenant, entered into a 
subinission, whereby they referred the 
valuation of certain crops, stocks, & 
hnplements, agreed to be taken over 
hy the proprietor, to two arbiters, & 
tu an overeman to he appointed by the 
arbiters to act in the event of their 
differing in opinjon. An award was 
issued signed Gi the two arbiters « 
the oversman, Which contained nothing 
to show in respect of which, if any, of 
the items under valuation the arbiters 
had differed in their estimate, thereby 


255. Add. 


259. Add. Annotations :—Apld. Bradshaw 1. Air 


264. 


Annotations :—Consd. Simpson v. 
Crowle, [1921] 3 K. B. 243 ; Smythe v. Wiles, 
{1921} 2 K. B. 66. Refd. St. Magnus, ctc., 
Parochial Church Council v. London Diocese 
(Chancellor), [1923] P. 38; Mansfield v. 
Robinson, [1928]2 K.B.853. Mentd. Hunter 
v. Stadtishe Hochseefischerei Gemeinnutzige 
Géselischaft (1925), 138 L. T. 488. 


Council, [1926] Ch. 329. Refd. Ellesmere r. 
I. R. Comrs. (1918), 88 L. J. K. BB. 337; 
Haynes v. Aldridge Colliery (Co. (1923), 180 
L. T. 282; Mansfield v. Robinson, [1925] 2 
K. B. 353. 

After this case add as follows :—- 

Sce, further, Sect. 3, sub-sect. 3b, post. 


Sub-sEcT. la.—CoOMPENSATION FoR INCKEASED 


264a. Notice of claim—Time for giving—Agricul- 


OR DIMINISHED VALUE OF HOLDING. 


A. Compensation to Tenant. 
See A. H. Act, 1023, 5. 9. 


B. Compensation to Landlord. 
See A. H. Act, 1923, s. 10. 


ture Act, 1920 (c. 76).|—Held: the meaning 
of sect. 19 of the above Act taken as a whole 
was that the landlord should have a right of 
compensation for deterioration under the 
sect. if he gave a notice before the termination 
of the tenancy & not otherwise; but if he 
had a right under contract to claim for 
deterioration apart from the sect., nothing 
in the sect. should interfere with that ripht. 
A tenant held a farm as a yearly tenant 
under the landlord upon the terms, as the | 
arbitrator found, of an agreement in wriling 
under which the father of the tenant had 
originally held the farm. On Aug. 20, 1920, 
the landlord served a notice to quit upon the 
tenant, which expired as to the land, other 
than the boozy pasture, on Keb. 2, 1922. 
The tenant gave up possession of the land 
except the boozy pasture, the tenancy of 
which did not expire until May 1, 1922, 
upon that date. On Mar. 28, 1922, the 
landlord gave uotice of & particulars of a 
counterclaim against the tenant for waste 


wrongly committed or permitted by the |! ae aane 


tenant & for breach of contract or otherwise, 
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of hedges & ditches on the land & dirty 
land :—Held: (1) the landlord's claim was 
not barred by sect. 19 of the above Act ; 
(2) the boozy pasture & tho rest of the farm 
were heli under one contract of tenancy ; 
the contract did not finally cease under 
sect. 10 (7) of the above Act until May t, 
1922, the date of the termination of (he 
boozy tenancy, & the landlord’s notice was 
therefore mm time.—He ARDEN & Rurren, 
(1923) 2 K. Bb. 8653; 130 1. T. 61; sub nom. 
ARDEN v. Rurrer, 92 L. J. K. B. 804, C. A. 


Annolation —.48 to (1) Refd, Lowther v. Clifford, [1927] 1 
kK. B. 130. 


| 265a. ——— Right to compensation —Tenant holding 


over after notice to quit.|——A tenancy was de- 
termined by notice to quit on a certain day. 
The tenant romained on in possession fur 
about nine months, & was finally ejected. 
Two days before his ejectment he furnished 
details of his claitn for compensation : —feld : 
the tenant, from the dato when his notice 
expired, was not holding under a contract of 
tenancy, & the land which he persisted ta 
occupying unlawfully was not a holding 
within sect. 11 of the above Act, & he, there- 
fore, was not within the benellt of the Act.-— 
Cave tv. Paar (1923), 67 Sol. Jo. 669, O. A. 


265b. - —— Liability to pay compensation-—‘* Land- 


jord ’’—Purchaser entitled to rents —Purchase 
not completed till after claim.| — Certain land- 
owners Ict a farm to tenants. In 1017 they 
gave notice to the tenants to quit at Michacl- 
mas, 1918, with a view to the sale of the farm. 
In Oct. 1917, they agreed fo sell the farm to 
a purchaser. On July 5, 1918, the tenants 
gave to the purchaser, who was dhen entitled 
to the rents & profits, notice in writing under 
sect. | (t) of the Act of 1011 of their in- 
tention to claim compensation in terms of 
sect. Hf of the Act of 1908. On July 18, 
1918, the sale of the farm was completed :— 
Held: (1) the purchaser was the ‘ landlord ”’ 
within the Acts; (2) the notice of intention 
to claim compensation was rightly given to 
him; (8) he was lable to pay compensation. 
—BRADSHAW v. Birnv, [ 1920) Bo WK. BB. 14k 
90 1. J. K. B. 2215 123 L. I. 708, C. A. 

fe to (1) Expld. sichards v. Prywe, [1927] 
Generally, Consd, Valeo 7. Hat eld Chase 


-_ — 


rendering necessary a devolution on 
the oversiman - Held: the valnation 
belonged to a class of arbu. where a 
lignd conformity with formal procedure 
was not cvacted, &, accordingly, that 
the award was not invalid becaunse it 
did not distinguish between itenis 
valued hy the arbiters alone & itens 
upon which the decision of the ovcrs- 
man bad been rendered necessary.— 
CAMLRON 0. NICOL, [1930] &. C. 1.- 
SCOT. 
ej. What questions arbitrator may 
delermine—Terminalion of tenancy— 
gricultural Holdings (Scotland) Act, 
1923 (¢. 10), 8. 15.}-—-In 4 note of sus- 
ension & interdict brought by the 
andlords of a farm, craving the ct. to 
interdict proceedings in an arbn. under 
the above Act Spon a claim by the 
tenant, who h vacated the farm 
in favour of a new occupier, for com- 
pensation for improvements, the com- 
paner maintained that the tenancy 
iad not terminated, & that the appoint- 
ment of an arbiter under the Act was 
{Ulegal :-—~Held : 
claimant's title to present a ciaim was. 
not one of the matters remitted by the 
Act to the exclusive jurisdiction of the 


whereby he claimed for neylect in the oare 


| 
| 





03 tJ. KL. 


arbiter, but was a question precedent 
to the existence of a statutory claim, & 
the ct. had jurisdiction to entertain 
the action of interdict.——DONALDSON'S 
HosrriaL (EDINBURGH) TRUSTILEB 0. 
EssLEvovT, [1925] S. C. 1993 om ap- 
peal, (1926) 5. C. CHL 1.) 68.—SCOT. 
sk. Form of arbitration — trburatun 
betwen aoutyoug d ucomuny tenants— 
Agricultural Holdings (Scollarut) Act, 
1908 (c. 64) ] —Thero is nothing {egal 
in the outgoing & incoming tenants 
entering mto an agreement for a 
common law arbn.— Rogen ». HUrcHh- 
pee S.C. (HI. L.) 140, 170.— 


257 It. ——~ ] —Chargesa 
for preparing & adjusting o special 
case fall to be dealt with by the 
arbiter.— THOMSON r. (xALLOWAY, 
or C. 611; 66 Su. L. R. 621, 








PART V. SECT. 3, SUB-SECT. 2. 
sl. Agricultural Holdings (Scotland) 


the question of the | Act, 1908 (c. 64)—IVhal yuesfwus arbi 


trator must determine.}-—Under 4. 10 of 
the above Act [t fails to the arbiter 
to deterniine questions connectcd with 
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Coipno., {1922} 2 K. 
785 


3. 2823; YToubs v. Taurvey (1923), 


the time & validity’ of notices to quill 
& notices to clalin Daa riny rot 
Cowpray vo FKLRenes, (1919) S.C, 
(H. L.) 27.-—-SCOT. 


sm. Agriculture Act, 1920 (ce. 78), 8 10 
—Cluam ercecding one year'a vent— 
Damage proved teas than one yoar's 
rent. J~—A tenant clabned ¢anipensaifion 
for distiu bance to an amount seceding 
one year’s rent, & the claim wont fo 
atbn., a which Jt was proved that thu 
duiaage snitumed by him Wes din than 
ony year’s ront fleld the uantnaues 
amount of compensation putable Coa 
tenant under Agreultur At, 1920 
(c. 76), 6 J0, Was oh aimennt equal fo 
one year’s rent, A oiheuth as the 
mattcr had rene to atbn a diapute “ 
had not been avomed, the tenant was 
still entitled (gy one veat's rent & was 
not Jianited to the amount of damuge 
actually proved --MULARG vo. Sri rth, 
[192i ) b. O. 272 - -SCOT. 

sn. — — Leas from error in valualion 
of wayguuiu grain crop.j—Under tle 
Jease of a farin the landlord took ove! 
the wayxoing croup of grain froin 
outgoing tenant at flare pric! 
quantity of the growlug crop | # 


Cases 265c--266h. ENGLISH AND Empire Dicest SUPPLEMENT. 


265¢. Person entitled to rents at 
end of tenancy.|—(1) Where the tenant of an 
agricultural holding, who bas been disturbed 
in his tenancy, becomes entitled under 
sect. 11 of the above Act to compensation 
for loss in connection with the sale or removal 
of his household goods, implements, or stock 
on the condition, among others, of giving to 
the landlord a reasonable opportunity of 
making a valuation of such goods, etc., the 
question whether he has given such a reason- 
able chron is in each case a question 
of fact depending on the circumstances. The 
mere lapse of an interval of several months 
between notice of intention to claim com- 
pensation & sale or removal is not of itself 
sufficient to satisfy the condition. 

(2) Where the tenant of an agricultural 
holding has given notice to his landlord under 
sect. 11, proviso (b), of his intention to claim 
compensation for disturbance, & the landlord 
before the appointment of an arbitrator under 
that sect. ussigns the reversion, the person 
who is liable to pay such compensation as 
may be awarded is the person who is entitled 
to receive the rents at the termination of the 
tenancy, & the notice of intention to claim 
so given to the original landlord will enure 
for the benefit of the tenant as against such 
last-named person. 

(3) Assuming sect. 48 (2) of the above Act 
to apply to proceedings for compensation for 
disturbance as well as for improvements, the 
commencement of the ‘“ proceadings’’ is not 
the service of notice of inte. tion to claim 
compensation, but the appointment of the 
arbitrator.— DALE v. HATFIELD OHASE CORPN., 
[1922] 2 K. B. 282; 92 L. J. K. B. 237; 
128 L. T. 194; 875. P. 11; 20 L. G. R. 765, 


CO. A. 
Annotations :-—Aas to (2) Gonsd. Tombs v. Turvoy (1923), 93 


266a. —-— Notice of claim—To whom given— 
Purchaser entitled to rents.}—BrapsHaw v. 
Birp, No. 265b, ante. 


266b. -—-— -—-— -—— Landlord — Subsequent 
alienation of reversion.}—DALE v. HATFIELD 
CHASE Oorpn., No. 265c, ante. 


266c. —-— Reasonable opportunity of making 
valuation—What amounts to.]—-DALE v. 
HATFIELD CHASE Corpn., No. 205c, anie. 

266d. --— Commencement of ‘* proceedings ’*—~ 
What amounts to.|—DALE v. HATFIELD 
CHASE Corrpn., No. 205c, ante. 

266e. Agriculture Act, 1920 (c. 76)—-Right to com- 
pensation— Withdrawal of notice to quit— 
What amounts to.]—In Sept. 1920, a land- 
lord gave to the tenant notice to quit his 
tenancy of a farm for which he was paying 
a yearly rental of £506 28. On Dec. 31, 1920, 
the landlord wrote to the tenant: “I have 
received an ofter of £670 per annum for your 
holding. If you choose to give me the same, 
you are most welcome to continue the 
tenancy ”’ :-—-Held: having regard to sect. 10 








of the above Act, the letter of Dec. 31, 1920, 
did not constitute an offer in writing to with- 
draw the notice to quit within the proviso 
to sect. 10 (1) of that Act.—Re Perretr & 
BENNETT-STANFORD, [1922] 2 K. B. 592; 
01L.J.K.B. 930; 128L.T.57; 38T.L. R. 
849; sub nom. PERRETT v. BENNETT- 
STANFORD, 66 Sol. Jo. 680, O. A. 


2661. ———- —-— Ejectment proceedings following 


notice to quit..|—-The landlord of a farm 
served on the tenant a notice to quit on 
Mar. 25, 1928. Owing to the illness of his 
wife, the tenant did not quit the farmhouse 
at the expiry of the notice, but he quitted 
the land, save as under the custom of the 
country, immediately after the se aa of the 
notice. Kjectment proceedings were brought 
by the landlord & judgment was obtained 
by default of appearance. On being served 
with the notice to quit, the tenant duly 
served on the landlord a notice of intention 
to claim compensation for disturbance under 
sect. 10 of the above Act :—Held: if the 
tenant was ejected, the ejectment was in 
consequence of the notice to quit, &, there- 
fore, the tenant had quitted the farm in 
consequence of the notice to quit terminating 
the tenancy, & the tenant was accordingly 
entitled to compensation under sect. 10 of the 
oe v. Rose (1923), 68 Sol. Jo. 420, 
* A. 


266g. —— ——— Necessity for proof of loss or 


expense—Entire holding in occupation of sub- 
tenants.]—The effect of sect. 10 (6) of the 
above Act is that as a condition precedent 
to his right to compensation for disturbance 
a tenant must prove that he has incurred 
some loss or some expense of the kind 
indicated in the sub-sect.; that on proof of 
that he is entitled as a minimum to one year’s 
rent of the holding ; but that unless he proves 
some loss or some expense of the kind 
indicated he does not bring himself within 
sub-sect. 6 & is not entitled to compensation. 
Therefore where a lease of a holding under 
the Act was duly determined by notice to 

uit & the holding was entirely in the occupa- 
tion of -sub-tenants whose sub-tenancies 
terminated without notice on tho termination 
of the lease, & the lessee did not sell or 
remove any household goods, implements of 
husbandry, fixtures, farm produce or farm 
stock on or used in connection with the 
holding :—Held: he was not entitled to 
compensation for disturbance under sect. 10. 
—AGRICULTURE & FISHERIES MINISTER v. 
Dyan, [1924] 1 K. B. 851; 93 L. J. K. B. 

4; 130 L. T. 709; 40 T. L. R. 285; 68 
Sol. Jo. 401, O. A 


Annotations -—-Consd. Westlake v. Page, [192611 K. B. 29. 
Refd. Selleck v. Hellens (1928), 98 L. J. K. B. 214. 


266h. 





Notice of claim—Time for giving— 
‘* Termination of tenancy ’’—Tenancy of 
different parts of holding expiring at different 
times.|—A landlord let a farm, according to 
the custom of the country, upon a yearly 


ascertainod by arbn. After threshing quit of the holding,” but had another farm with a bound stock, he 
1 nishing sale. 


t was found that the quantity ha arisen m an error of 


® arbiters.— sold his sheep at a disple 


been undoresthnated by the arbiters. McGRrGoR v. BOARD OF AGIMCULTURE the landlord refusing to take them 


The outgoing tonant claimed, under 
the ubove sect., as com ponaation for 
loss in connection with the sale of the 


farm produce, a sum representing the ap. Boctestterat Holdings (Scotland) value Held : 
1 10), pirls (ore r al 2 aebae ny A autbeing of Pes 
m for 0 ander above sub-sect.— 
Held: the losa on sale.}—The tenant of afarm received K&swick v. WRIGHT, [1924] S. C. 766. 


difference between the prico he had dct. 1923 


received & tho price of the actual landlord to pata 


quantity threshe 


or {1935} 8. C. 613.— over. In a claim for compensation 


for tho difference between the price 
realised the ‘“ going conoern ”’ 
the loss was directly 


was not ‘directly attributable to the notice to quit, Having taken over —SCOT. 
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tenancy on the terms that the tenant should 266k. —— Amount of compensation—Tenant 


enter into occupation of the main portion of 
the land on Apr. 6, & of the farmhouse, farm 
buildings, & the remainder of the land on 
May 18, & that “on the termination of the 
tenancy ’’ he should give up possession of the 
different portionsof the farm on the respective 
dates, there being one rent reserved for the 
whole farm :—Held : the “ termination of the 
tenancy ”’ for the purposes of sect. 10 (7) of 
the above Act took place on May 13, not- 
withstanding that the main portion of the 

remises had to be surrendered at the earlier 

ate.—Semble: the proviso to sect. 18 (2) 
of the above Act applies only to a case where 
the tenant has been allowed by a landlord 
to remain on, after the cesscr of tho agree- 
ment of tenancy, under a new agreement.— 
SWINBURNE v. ANDREWS, [1923] 2 K. B. 
483; 92 L. J. K. B. 889; 120 L. T. 650; 39 
T. L. R. 645; 67 Sol. Jo. 726, O. A. 


Annotation :—Consd. Re Arden & Rutter, {1923} 2 K. B. 


2661. 


Annotation :-—O 





——— Given under Act subsequently 
repealed—Necessity for notice under repealing 
Act.]|—A tenant who had on Sept. 20, 1920, 
received notice to quit his farm on Sept. 29, 
1921, gave notice on Nov. 17, 1920, to his 
landlord of his intention to claim compensa- 
tion for disturbance under A. H. Act, 1908, 
8. ll. That sect. was repealed by the Act 
of 1920, which came into force on Jan. 1, 
1921, & by sect. 10 substituted a new right to 
compensation for disturbance. The tenant 
gave no notice of his intention to claim com- 
pensation under that sect. as required by 
sub-sect. 7 (b) thereof :—Held: not having 
given notice under sect. 10 of the Act of 1920, 
he had no right of claim under that sect., 
but his right of making a claim under A. H. 
Act, 1908, s. 11, was preserved by Interpreta- 
tion Act, 1889 (c. 63), 5. 38, notwithstanding 
the repeal of sect. 11.—HAMILTON-GEIL t. 
WHITE, [1922] 2 K. B. 422; 91 L. J. K. B. 
875; 127 L. T. 728, 38 T. L R. 829; 67 
Sol. Jo. 80, C. A. 

onsd. Briggs v. Dryden, Talbot v Vickors, 


(1925] 2 K. BK. 687, 
See, now, A. H. Act, 1928, s. 12. 


266). 


Agricultural Holdings Act, 1923 (c. 9)---Right 
to compensation—Refusal or failure to agree 
to arbitration.)—(1) A landlord of a holding 
gave the tenant notice to quit, & in the same 
document stated that he had no desire to 
terminate the tenancy if the tenant would 
agree to his demand that the rent should be 
fixed by arbn. The tenant did not ee to 
arbn :-—-Held: the tenant did not thereby 
disentitle himself to compensation, for the 
refusal or failure to agree to arbn. dealt 
with by sect. 12 (1) (e) of the above Act is a 
refusal or failure which has taken place 
before the date of the notice. 

(2) It cannot be laid down as a matter of 
law, that in no case can the minimum com- 
pensation of one year’s rent provided by 
sect. 12 (6) be reduced under the provisions 
of sect. 12 (8) if the tenant, having held two 
or more holdings as tenant, remains in 

n of one of them. But the pro- 
visions of sect. 12 (8) have no application to 
a case in which the tenant remains in posses- 
sion of the other holding or holdings, not as 
tenant, but as owncr.— WESTLAKE v. Paae, 

11026} 1 K. B. 200; 96 L. J. K. B. 466; 134 

T. 612,0. A. 


97 


holding two or more holdings.|—WestLacn 
vw. Paan, No. 266j, ante. 


2661. —— Liability to pay compensation—‘* Land- 


lord *’—Agreement for sale—Whether pur- 
chaser entitled to rents.)—In July, 1924, the 
owner of an estate, which included a farm in 
the occupation of tenants, agreed to sell the 
farm to a purchaser, who agreed to pay the 
purchase money in Oct. 1924. The agree- 
ment was subject to conditions of sale, by 
one of which the purchaser agreed to pay the 
balance of the purchase money on the day 
named in the contract, & in that respect time 
was to be of the essence of the contract; & 
it was further agreed that “all rents & 
periodical outgoings’’ should be ‘ appor- 
tioned up to the complotion,’”’ & added to or 
deducted from the purchase money as the 
case might require. On Sept. 23, 1021, 
notice was given to the tenants to quit the 
farm on Sept. 29, 1925 Theo purchate was 
not in fact. completed until Oct. 1825 :— 
Held: (1) ‘‘completion”’ in the condition 
of sale meant actual compietion, & not the 
date named for completion ; (2) on Sept. 20, 
1925, the vendor was the ‘ person entitled 
to receive the rents & profits’’ of the farm 
within sect. 57, & he, & not the purchaser, 
was the ‘landlord '’ within sect. 12 & the 

erson to pay compensation to the tenants.— 
RICHARDS v. Pryse, [1927] 2 K. B. 76; 96 
L. J. K. B. 748; 187 L. T. 170, 0. A. 


266m. ——— Notice of claim —By whom glven - 


Joint tenancy.|—W., who had been tenant 
of a farm for many years, entered into 
negotiations with his landlord to havo his 
tenancy agreement, upon the termination 
thereof, transferred to himself & B., & as 
the result of those negotiations W. became 
joint tenant of the farm with B. at the request 
of, & for the protection of, the landlord. 
Upon tho termination of W.'s tenancy B. 
paid W. for the tenant right & also provided 
the whole of the finance necessary for carrying 
on the farm. On Feb. 21, 1024, W. alone 
gave notice to quit. On Mar. 21, 1024, the 
landlord served notice to quit upon both 
tenants, upon the ground that they were 
not cultivating tho farm according to the 
rules of good husbandry. ‘Thereupon B. 
gave notice to the landlord of his intention 
to claim compensation :—Ield: (1) the 
notice given by B., being the one of the joint 
tenants who owned the household goods & 
agricultural implements & had suffered loss 
by their removal or sale upon the expiration 
of the joint tenancy, was sufficient to give 
the arbitrator jurisdiction ; (2) it being the 
object of sect. 12 (7) (b) of the above Act 
that the landlord should havo notice of what. 
compensation was claimed against him, !t 
would, in the case of a joint tenancy, be a 
great hardship upon the tenant who had a 
proper & valid claim for compensation which 
was to be defeated because his Joint tenant, 
who had no such claim, had not joined in the 
notice.—Howson v. Buxton (1928), 97 
L. J. K. B. 749; 139 1. 1. 504, C. A. 


266n. —— Notice to quit—-Reason must be stated— 


Effect of notice giving alternative reasons. |—- 
A tenant in giving a notice to quit under 
sect. 12 (3) of above Act, on account of the 
landlord’s refusal or failure to agree to 
tenant’s demand for arbn. as to the rent 


Cases 266n—266t. 


the holding, is, as a condition precedent to 
his right to compensation for disturbance, 
bound to state correctly the reason for the 
notice which in fact exists, but he may put 
himself right by putting his notice in the 
alternative by stating that the notice given 
was either for the reason that the landJjord 
had refused or that he had within a reasonable 
time failed to agree to the demand made on 
him by the tenant for arbn. 

Where the landlord had within a reason- 
able time failed to agree to such a demand 
but had not refused to do so & the notice to 
quit wrongly stated that it was given by 
reason of the Jandlord’s refusal to agree :— 
Held: the tenant could not succeed in his 
claim for compensation for disturbance.— 
SELLECK v. HELLENS (1928), 98 L. J. K. B. 
214; 140 L. T. 353; 45 T. L. R. 179; 73 
So]. Jo. 76, ©. A. 


SUB-SECT. 3a.—COMPENSATION FOR ENFORCEMENT 


OF PROPER OCULTIVATION, 


2660. Corn Production Act, 1917 (c. 46),8.9 (9)— 


Who Is person interested—Tenant.}—(1) A 
notice to convert certain land into tillage, 
made under sub-sect. 1 of the above sect. & 
Defence of the Realm Regulations, 1914, 
reg. 2 M, was served on the owner of land who 
was in occupation. After the service of the 
notice the owner agreed to let the land to a 
tenant who entered into occupa.ion & carried 
out the requirements of the notice. The 
notice had not been served on the tenant. 
Tho tenant claimed compensation for loss 
alleged to have beon suffered by him by reason 
of his having carried out the requirements 
of the notice, & the claim was referred to 
arbn. under the Act, & the arbitrator stated 
a case in which he asked the ct. certain 
questions :—Held : the teuant was a “ person 
who was interested in the land in respect of 
which the notice was served,” within sub- 
sect. 9 of the above sect., inasmuch as he 
was interested at the time when the loss was 
alleged to havo occurred ; & the tonant came 
within the words of the sub-sect. ‘‘ who 
suffers any loss by reason of the exercise of 
the powers conferred by this sect.” & was 
entitled to compensation for the loss, if any, 
though the notice had not been served on 
him, as he had carried out the requirements 
of the notice. 

(2) Two notices were served, each in respect 
of a dillerent fleld in a separate farm occupicd 
by the samo tenant :—Held: in the circum- 
stances, the loss, if any, in respect of each 
field should be assessed separately. 

(3) ‘The tenant of certain land in respect 
of which a notice to plough had been served 
under the Act sent in a claim for compensa- 
tion on Sept. 28, 1918, for the year 1918, & 
in 1919 he sent in a claim for compensation 
for 1919. The arbn. to assess compensation 
was held after both claims had been sent in: 
—Held: the assessment should not be based 
on the loss, if any, in each year separately; 
(BANKEES, ; L.J.) the arbitrator should take 
the experience of the two years, setting off 


ee ee _ ee ee 


266q. 
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any profit in one year against any loss in 
the other; (SckuTTON & ATKIN, L.JJ.) the 
whole effect of the exercise of the powers 
conferred by the sect. had to be considered 
by the arbitrator, including an estimate of 
the probable loss or profit in the future. 
—Re Topp & Nort Ripina or YORK- 
SHIRE AGRICULTURAL EXECUTIVE COMMITTEE, 
(1921]1 K. B. 281; 90 L. J. K. B. 228; 124 
L. T. 407; 853. P. 89; 18 L. G. R. 790, C. A. 


266p. ——— Separate notices as to parts of two farms 


— Occupied by one tenant—Method of assess- 
ment.|—Re Topp & NortH RImInc oF 
YORKSHIRE AGRICULTURAL EXECUTIVE Com- 
MITTEE, No. 266n, ante. 

Separate claims by tenant for two 
successive years—Method of assessment.]— 
Re Topp & Norru RIDING OF YORKSHIRE 
AGRICULTURAL EXECUTIVE COMMITTEE, No. 
2660, ante. 

Award—Jurisdiction of court to remit 
—Award bad on face for ambiguity or un- 
certainty..—In an arbn. for the purpose of 
awarding compensation under the above 
Act, the High Ct. may remit to the arbitrator 
an award bad on the face of it for ambiguity 
or uncertainty, in accordance with Arbitra- 
tion Act, 1889 (c. 49), although by sect. 11. 
sub-sect. 1, of the above Act, it is provided 
that arbns. thereunder shall be in accordance 
with A. H. Act, 1908, Sched. 2, which excludes 
Arbitration Act, 1880.—Murray v. DALTON 
(1920), 90 L. J. K. B. 401; 124 L. T. 762; 
37 T. L. R. 234; 65 Sol. Jo. 155, D. OC. 








Annotation :—Reld. He Jones & Carter, [1922] 2 Ch. 599. 


Control of food in wartime generally, see 
Foop & Druas, Vol. XXV., pp. 132 ef seq. 


Sus-sEcr. 3b.—ASCERTAINMENT OF COMPENSA- 


TION. 


266s. In respect of what holdings compensation 


payable—Tenant sub-letting farmhouse.]— 
By an agreement of tenancy a landlord de 
mised to the tenant a farm of 1,000 acres 
together with a farmhouse & some cottages. 
There was a provision that the tenant should 
use the demised premises for farming pur- 
poses. The tenant subsequently, with th 
permission of the landlord, sub-ict the farn 
house to a lady who used it ag a house fcr 
paying guests. Upon the determination of 
the lease, the tenant made a claim for com- 
pensation under A. H. Act, 1908 :—Held: 
the ct. must have regard to the substance ot 
what had been done; by the lease the hold- 
ing was an agricultural one, & the fact that 
the farmhouse had been let to a sub-tenant 
did not cause it to cease to be a “ holding ”’ 
within the Act.—-Re RusseLti & Harnina 
(1922), 128 L. T. 476; 39 T. L. R. 92; 67 
Sol. Jo. 123, C. A. 


—— Compensation for improvements—Under 


Agricultural Holdings ct, 1908.] — See 
original volume, p. 42, Nos. 230-232. 


266t. Notice of claim—-To whom given—Purchaser 


—Taking subject to existing tenancies.]— 
Applt. was the tenant of an agricultural 
holding under a tenancy expiring on Sept. 29, 
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PART V. SECT. 3, SUB-SECT. Sa. maintainable froma opinion of sheriff on | GUSON v. BOARD OF AGRICULTURE 
st. Agricultural Holdings (Scotland) | case stated—Claim under One Produc- | (1921) S. C. 103; 58 Sc. L. R. 96. 
dot, 1908 (c. 64)}—Appeal—Whether | tion Act, 1917 (c. 46). }—JOHNSON-FE- CcoT. 


98 


1922. In May, 1922, the landlord con- 
tracted to sell the holding, subject to the 
tenancy, to resp., completion to take place 
on Sept. 29,,1922. The completion in fact 
took place on Nov. 2. The contract of sale 
contained a general condition that the rents, 
profits or possession of the property should 
be received or retained & the outgoings dis- 
charged by the vendor up to the time 
appointed for completion, & that current 
rents should be apportioned. By a special 
condition it was provided that for the pur- 
pose of this goneral condition any rent 
payable on Sept. 29 was to be deemed 
‘current rent,’’ & was to be payable by the 
purchaser on completion. After the dcter- 
mination of the tenancy the purchaser as 
‘landlord ’’ made a claim against the tenant 
for dilapidations, & the tenant counterclaimed 
for compensation :—AHeld: the purchaser 
was not at the date of the termination of the 
tenancy the “landlord”’ within A H. Act, | 
1908, s. 48, & Agriculture Act, 1920 (c. 76), 
s. 18.—Tomss vv, Torvey (19238), 93 L. J. 
a B. 785; 131 L. T. 330; 68 Sol. Jo. 385, 
wt A. 


—~— For compensation for improvements — 
Under Agricultural Holdings Act, 1908.)—Scve 
original volume, p. 46, Nos. 245-250. 


For compensation to landlord for deteriora- | 
tion.]|—See No. 264a, ante. 


——- For compensation for disturbance—Under 
Agricultural Holdings Act, 1908.]--See 
original volume, p. 48, No. 266; & Nos. 265b, 
265c, ante. 
Under Agriculture Act, 1920 (c. 76).] 
—See Nos. 26h, 2U6i, anfe. 

266u. Particulars of claim— Sufficiency.|—Jield : 
having regard to the severity of the penalty 
attached to non-compliance with Agriculture 
Act. 1920 (c. 76), 5. 18 (2), namely, total 
extinguishment of the claim, the presump- 
tion was that the requirement of “ particu- 
lars’? was not intended to be construed , 
strictly, &, for the purpose of keeping the | 
claim alive & enabling the parties to get | 
before the arbitrator, «a less degree of par- 


ND 
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Act. That jurisdiction was not excluded by 
Arbitration Act, 1889 (c. 49), & when the 
jurisdiction under that Act with reference to 
arbn. proceedings under the A. H. Act, 1908, 
was transierred to the county ct. by that 
Act, the inherent jurisdiction of the High 
Ct. in those matters was neither expressly 
nor by implication transferred to it.—e 
Jones & Carrer, [1922] 2 Uh. 599; 91 
L. J. Ch. 824; 127 DE. T. 622; 88 T. L. HR. 
779 3; 66 Sol. Jo. G11, C. A. 


Annotation :—Consd. Hotrell v. st. John of Bletso, (1928) 
2 KE. B. 616. 


266w. —-— —-— Time for notice of motion to set 


aside.J—In on arbn. under the A. HW. Act, 
1908, the award wus made on Apr. 8, 1921, 
& on June 3 appit. gave notice of motion to 
set aside the award on various grounds. 
There was no rulo either under County (ts. 
Act, 1888 (c. 48), or under A. [1. Act, 1908, 
dealing with the time within which a note 
of motion to set aside an award must 1} 
given :—dIcid: the words ‘“ principles ot 
practice"? in County Cts. Act, 1888 (c. 43), 
8s. 164, did not refer to specific rules of the 
High Ct., & the time limit of six weoks under 
R.S. C., Ord, 64, ». 14, was not a “ principle 
of practice” within that sect. of the Act; 
therefore the only time limit: applicable in 
Lie present case was under ou. Liuiiuaeiions 
& under the doctrine of laches, & the motion 
to set aside the award was made in time.-- 
McCrEAGTLY. FREARION (1021), 011. 0. KB 
8653 126 L. 1. 601, D. O. 


Order directing arbitrator to state 
special case—Appeal lies to Divisional Court.| 
—STEVENS v. DOWNHAM, IsLH OF HNLY 
tala OF Poor LANDS), [1920] W. N. 
b8. 





266y. —-—- No power to order arbitrator to state 


special case on question not within submission 
to arbitration.) — Stevens v. DOWNHAM, 
IsLe OF KLY (Frorrens of Poor LANDS), 
[1926] W. N. 168. 


——~ Of compensation for improvements —-Under 


Agricultural Holdings Act, 1908.) — Sve 
ouginal volume, p. 47, No. 254-256. 


ticularity was required to satisfy the sect. 2662. Recovery of compensation agreed or awarded 


than would be required of particulars of a 
statement of claim in an action, notwith 
standing that when the parties get, before 
the arbitrator he might be of opinion that 
the particulars were insufficient, & might 
order further & better particulars to be 
given.—JONES 1. EVANS, [1923] 1 K. B. 12; 
92 Lu. J. K. B. 385; 128 L. T. 228, C. A, 
266v. Award—Setting aside—Jurisdiction of court 
—-Error on face of award.j}—The inherent 
jurisdiction of the High Ct. to set aside an 
award under A. H. Act, 1908, on the ground 
of error appearing on the face of it where 
there has been no misconduct on the part of 
the arbitrator is not taken away by that 


PART V. SECT. 3, SUB-SECT. 3b. 


—In what court.] —A. LJ. Act, 1923, 5. 19, 
does not give exclusive jurisdiction to the 
county ct. in all cases & prevent an action 
from being brought to recover the sum in the 
High Ct., when it is in excess of the amount 
ordinarily recoverable in the county ct.-- 
HoRRELL v. St. JOUN OF BLETSO (LORD), 
[1928] 2 K. B. 6163; sub nom. Jlornenn ve. 
Burrso, 97 L. J. K. B. 655; 139 J. TT. 400. 


266aa. Costs-—-Agreement as to--Validity.]- The 


partics to an arbn. under A. HW. Act, 1925, 
agreed beforchand that the successful party 
should have costs on the High Ct. scale. 
The agreement was not communicated to 
the arbitrator, who gave his award im fuvour 


oe gave such notice, although ney did 
of the 


ee re Ss 
266t 1. Particulars of clam—Suffi- of the sheep stock had been feliverod not state the legal basis 


cency —~ Agricultural 
land) Act, 1923 (c. 10 


By a letter, written on receipt of a When the exact sho 


Holdings (Scot- ‘© the incoming tenant, & that the claim or ita actual amount.—-MONT- 
) 8 15 (2).}-— a@mountoftheclaim would beintimated Rose (DoKk) v. Haut, (1925} 8. C. 
© was dcter- 160.—SCOT. 


mined :—Held; (1) in view of the 
Ce ee nis Tenens ok Eo okeee severity of the penalty attached to sa. Agriculiual Holdings (Scotland 
farm, the landlord intimated that he Uon-compliance, the requirements of Act, 1908 (c. 54)— Dectaroun 
reserved his ciaim in respectofdepletion the above sub-sect. were sufficiently of courl on case at Binding on 


of the sheep stock: & by a second complied with ff falr notice was given 
Pen within two months to the opposite party 
the termination of the tenancy, of the claim agains 


letter, writ 
after 


}—MrrceEe.L-GIL1 v. ioe ose : 


arbitrator. 
of the nature pied S. 0. 390; 58 8a. L. R 
him & of the OoT. 


in which he referred to his former case he had to meet; (2) the letters 
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267a. ——— ‘* Treated as a market 


268. 


of the landlord, & awarded that each party 
should pay his own costs. In an action by 
the landlord to enforce the agréement the 
judge gave judgment for the tenants, on the 
ground that the Act gave discretion to the 
arbitrator as to costs:—Held: the agree- 
ment was valid & enforceable.—MANSFIELD 
v. ROBINSON, [1928] 2 K. B. 8538; 97 L. J. 
K. B. 466; 189 L. T. 349; 92 J.P. 126; 44 
T, L. R. 618, D. ©. 


garden.’”]— 
(1) Held: the word “‘ treated ” in sect. 42 (1) 
of the above Act, in the collocation in which 
it was there used did not mean simply that 
the holding should be in use or cultivation 
as a market garden, but that it should be let 
by one person as landlord & occupied by the 
other as tenant as a market garden, & so 
treated as between them for the purpose of 
govening their rights in respect of the holding 
as a market garden. 

By an agreement in writing dated Dec. 81, 
1919, & made between the landlord of the 
one part & the tenant therein described as 
‘market gardener ’’ of the other part, it was 
agreed (clause 1): that the landlord should 
let & the tenant should take the farm therein 
described for the term of one year from 
Sept. 19, 1919, & so on from year to year at 
the yearly rent of £185 by half-yearly pay- 
ments on Mar. 25 & Sept. 29 in each year, 
& that the tenant should pay to the landlord 
as a further rent at the rate >f £6 per cent. 
ee annum on all sums of money expended 

y the landlord in the supply of any fruit 
trees during the tenancy. By clause 7 the 
tenant was to cultivate the land on the best 
& most approved system of gardening in 
general practice in the neighbourhood, & was 
not to cut down, grub up, or destroy any 
fruit trees growing in or upon the land, or at 
any time to be planted thereon, under the 
provisions of the agreement, without the 
consent in writing ot the landlord or his 
agent first had & obtained. By clause 9 
the landlord was during the term to supply 
the tenant at his own expense with all fruit 
trees which might at any time be agreed 
between the landlord & tenant to be necessary, 
& the tenant was to pay a certain additional 
rent in respect of the fruit trees so supplied. 


Clause 11 contained the following proviso: 
‘*That nothing herein contained shall be 
deemed to be an agreement by the landlord 
that the premises hereby demised or any part 
thereof s be let or treated as a market 
garden or give rise to a claim for compensation 
for fruit trees or bushes under A. H. Act, 
1908, or any statutory modification thereof ”’ : 
—Held: (2) clause 11 of the agreement con- 
tained the clearest possible expression of the 
intention of the parties that the holding was 
not to be treated as a market garden; there 
was therefore no agreement in writing within 
sect. 42 (1) of the Act, by which it was agreed 
that it should be let or treated as a market 
garden, & therefore no claim to compensation 
on that basis arose, because the existence of 
such an agreement was a condition precedent 
to such a claim; (3) the agreement was not 
one which was avoided by sect. 5 of the Act, 
because the condition precedent to the 
tenant having the right to claim compensa- 
tion had not been satisfied.—Re Masters & 
DUVEEN, [1923] 2 K. B. 729; 68 Sol. Jo. 113; 
sub nom. MASTERS Vv. DUVEEN, 93 L. J. K. B. 
57; 180 L. T. 13, C. A. 


267b. Market garden— What is—Garden of country 


house—Sale of produce.|—The fact that the 
occupier of a country house sells regularly 
one-half of the produce of the gardens 
occupied therewith does not constitute the 
gardens a market garden.—BICKERDIKE v 
Luoy, [1920] 1 K. B. 707; 89 L. J. K. B. 
568; 84 J. P.61; 36 T. L. R. 210; 64 Sol. 
Jo. 257; 18 L. G. R. 207, D.C. 


Annotation —Refd. Lowther v. Clifford (1925), 90 J. P. 55. 
2670. 








-}—Land was cultivated in order 
that the crops might be eold, & the crops 


s. 67; (2) having regard to sect. 54 & other 
sects. of that Act, sect. 16 should not be read 
with an unrestricted meaning, & the land- 
lord’s right of action to recover the expense 
of making up a road had not been affected 
by the provision for reference to arbn. in 
that sect. (3) Semble: sect. 16 deals with 
procedure.—LOWTHER v. CLIFFORD, [1927] 
1K. B. 180, 98 L. J. K. B 576, 185 L. T. 
200; 90 J. P. 118; 42 T. L. R. 482; 70 
Sol. Jo. 544; 241. G. R. 231, 0, A. 


Annotation :—.1s to (3) Refd. Mansficld v. Rebinson, [1928 
2K. 3. 35. 


Part V1l_—Fixtures. 


Add. Annotations :—Consd. Re Mann & 
Harvey (1920), 128 L. T. 2412. Refd. Pole- 
Carew v. Western Countics & General 
Manure Co., [1920] 2 Ch. 97. 


268a. -—-—- Removal by tenant-——Agricultural Hold- 


ings Act, 1908, s. 21—Power to contract out | 


of Act.]—A. HI. Act, 1908, contains no pro- 
hibition against the parties to a lease or 
tenancy contracting themselves out of the 
provisions of sect. 21 of the Act, & it is 
therefore competent to them to do so. 

A lease of a farm contained a covenant by 


PART VI. 

m i, —-~.]—Where a lease of farm 
land provides that the lessce shall 
have the right, within a spocified 
time after the iration of the term, 
to remove any ence which he ma 
have crected during his Dooupeney 
he erecta a fence consis of strands 
of wire carried on wooden plore: 
the pickets & wire become par 
land, subject to the lossee’s contractual 


right to sever them, thereby restoring 
them to the condition of chattela, & 
to remove them.—-CHERRY v. BREDIN 
Sask), (1997) 3D. L. R. 326; [1927] 
W. e R. $14.—CAN. 


n. (p. 49) For “ SaSKATOHEWAN 0. 
GoMBAR ”’ read ‘ SASKATCHEWAN EL- 
BOW WHEAT Lanr Co. r. GompaR.” 

ni, —— Windmill & stable windows.) 
—A windmill, wire fencing & windows 
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in a stable, erected or furnished by a 
tenant of agricultural land :—Hed : 
in view of the degree of annexation & 
the object of the annexation, to be 


tenant.—Carsce . 
v. LEESON (Alta), [1927] 4D. ZL. R. 

t. (p. 49) For “‘ SASKATCHEWAN tv. 
GomBar ” read “ SASKATCHEWAN EL- 


| Bow WHEAT LAND Co. v, Goa.” 


the lessee to deliver up at the end of the 
term all the demised premises & all new & 
other buildings & erections thereon & all 
such fixtures as were in anywise affixed or 
fastened to the freehold of the premises :— 
Held: the covenant effectually excluded the 
provisions of sect. 21 of the Act, & the tenant 
was not entitled to remove certain buildings 
& fixtures erected & affixed by him during 
the term.—PREMIER DAIRIES v. GARLICK, 
{1020] 2 Ch. 17; 89 L. J. Ch. 882; 123 
L. T. 44; 64 Sol. Jo. 375. 


268b. ——_- —-—- No notice by tenant of intention 


to remove—Claim by tenant for loss on 
removal.j—An agricultural tenant who at 
the expiration of his tenancy omits to give 
to the landlord, under A. H. Act, 1908, s. 21, 
notice of his intention to remove a, fixture 
or building, whereby the landlord is pre- 
vented from exercising the option given to 


271, 


278. 
275. 
276. 
277. 
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him by the Act to purchase the samo, cannot 
afterwards claim compensation for expenses 
or loss suffered through the removal under 
A. H. Act, 1914, 5. 1, & A. H. Act, 1903, 
s. 1l.—Re Hanvey & Mann (1920), 89 
Il. J. K. B. 687; sub nom. Re MANN & ITAnr- 
vEY, 123 L. T. 242, O. A. 

Add. Annotation :—Refd. Pole-Carew  v. 
Western Counties & General Manure Co., 
(1920] 2 Ch. 97. 

Add, Annotation :—As to (3) Refd. Vaudeville 
Electric Cinema v. Muriset, [1923] 2 Ch. 74. 
Add. Annotation :—Consd. te Mann & Harvey 
(1920), 128 L. T. 242. 

Add, Annotation :—As to (1) Refd. Premier 
Dairies v. Garlick, [1920] 2 Ch. 17. 

Add. Annolation :—As to (1) Refd. Re Roger- 
stone Brick & Stone Co., Southall v. Weseomb, 
{1919} 1 Ch. 110. 


Part ViIl—Growing Crops and Crops, Emblements, and 
Gleaning. 


280. 


284. 


286. 
288. 


296. 


Add. Annotations :—Refd. Richards v. Davies, 
[1921] 1 Ch. 90; Back v. Daniels (1924), 69 
Sol. Jo. 160. 


Add. Annotations :—Mentd. Cohen v. Roche 
(1928), 95 L. J. K. B. 945; Chaney v. Maclow, 
{1929} 1 Ch. 461. 


Add. Annotation :—Consd. Stephenson v. 
Thompson, [1924] 2 K B. 210. 


Add. Annotation :—Refd. English 
Growers v. Dering, [1928] 2 K. B. 174. 


Add. Annotations :~-Consd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. Refd. Eng- 
aE Hop Growers v. Dering, [1923] 2 K. I. 
174, 


Hop 


PART VIII. SECT. 1. 


280 i, Sale—Interest in lund—-Paasing 9.—CAN. 


before severance—Statule of Frauds— 
Nad }~—Rosrnson v. Lona, [1923] 3 
e Ade 
286 il, —— —— —— -—-——- —-—.. }— 
As & general rule a contract for the sale 


mr. 918,—-CAN. to cut cropsa.}-—A 


298. 


304. 


310a. —-~— —-—.]—The owner of the 


; 311a. 


Add. Annolation :-—Retd. 
(1024), 69 Sol. Jo. 100. 


Add. Annoflations :—-Consd. Lebeaupin v. Cris- 
pin, [1920}2 K B. 714. Expld. & Distd. Jie 
Wait, [1927] 1 Ch. 606. 


Back ». Daniels 


herbage 
may maintain trespass quare elausum frequt.-~ 
PiokxerT v. BoToen (1814), 3 L. TT. O. S, 39, 
188. 

S.P. ARCHER v. SApLin (1859), 1 2B. & PF. 
481, N. 17. 


811b. ——-- ——~.]—At an auction sale of grass & 


[1927] 2 W. W. Kt. 207; 36 Man. L. R. 
469.—CAN 


efiv. —— Right of vendor to cron on 
cancellation of contract—Who entitled 
rovision in an agree- 
ment for the sale of land that the 
vendor, on becoming cntitled to cance) 


crops held at a farm pltf. purchased the crop 
of swedes in one of the flelds, & deft. pur- 


JOUNSON (1922), 68 D. L. WR. 7685 
32 Mun. L. Lt. 3505 (L022) 2 W. W. 2. 
616.--CAN. 


p Hi. —— - Faclure of lessor lo supply 
seed —Measure of damaqes.}—BEAMAN 
v. 'TULLY La ie 4Dp.bkL. It 
143; [1927) 2 W. W. R. 953.—CAN. 


of standing timber which is not to be 
severed immediately is a sale of an 
interest land.—HANDY v. CAR- 
RUTuERS (1893), 25 O. H. 279.—CAN. 

bi, ——~ ——~.]}—MESSFRVEY vz 
CENIRAL CANADA CANNING CO., [1923] 
on L. I. 1202; 3 W. W. R. 365.— 

ei. —— ——.}—Crops growing at 
the completion of a sale of land pass 
to the FY Ady pear unless there be a 
stipulation to the contrary.——ANDER- 
SON v. STABIUK, [1926) 1 D. L. R. 347; 
[1926] 1 W. W. R. 107; 20 Sask. L. R. 
269.—CAN. 

eli. —— —— Sale by morigugee.)— 
A conveyance by @ mtgee. under a 
power of sale entitles the purchaser to 
the growing crops.— Dyck v. DYcK, 
{1936} 8 ‘ - R. 762; (1927) 1 


e iii, ——- ——-.}—-Growing crops are 
“ goods” within Sale of Goods Act 
when there is an agreement that they 


are to be severed under the contract. 


of sale; but, otherwise, are part 
of the land & with it. EWCHUK 
wv, SRAFRED, {1927} 3 D. L. R. 280; 


the contract, shall have the right to 
enter into possession & to possess “ the 
growing crop,’’ does not give hin any 
bs So to crops that have been cut 
which thereby became  chattels.— 
CANADIAN Pacistc Hy, Co. v. STEWART 
(Sash.), (1927]} 3 D. L. R 5553 [1927] 
2 W. W., It. 385.—OAN. 


gi. Permit to cut hay—Cuncellation 
tf land leased.}—Held: the permit was 
not cancelled by only oa part of the land 
rae leased.—Drcock v. BARRAGER 
(1909), 19 Man. L. R. 34.—CAN. 

pi. —— Right of devisee to crops 
soun by share tenani—c& growt at 
testator’s death.|——-Held: aa testator’s 
interest in the wheat while growin; 
arose out of the agreement, whic_ 
amounted to a severance of the crop 
from the land, the money payable 
for testator’s share in the crop fell 
into the residue of the estate.-—He 
Buran, [1922] V. L. R. 686.—AUS. 


p fi. —— Coat of threshing. }— A les- 
sor on the ba] por ery agreed 
mn vey one-half cost of threshing :— 
Held: he was liable for one-half of 
the cost of hauling the sheaves from 
the stook to the threshe 
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piv —- Crop-poyment covenant— 
On whom binding.|\—Held: binding 
only on the purchaser & his successors 
is intorost under the covenant. — 
Ree = SAKKArCHEWAN CO-OPERATIVI. 
Wueat Propucirs, Lrp., 7te Sunuin 
& Houck (Sask.), [1927) 4 D. lL. Hh. 
1090; [1927] 3 W. W. Rt. 547.— CAN. 


af. Livence to sow crop —Impludright 
to bencfit, from crop— Condition pr 
cedrnt,j—Where a licence to fallow wus 
given by A. & fallowing was done & 
a crop put in on the land by 8, but 
the evidence also ahowed thal sach 
licence, although coupled with an 
interest, depended on an express con- 
dition that the Licencee should have the 
benefit of the crap only if a contract 
for the sale of the land was completed, 
on the contract not beliiy comple di 
Hild: the licence, although coupled 
with an interest, did not confer any 
right. to the crop on the licences. 
Also, on the evidence, apart from the 
express condition, t was an iriypltect 
condition to the aame effect. further, 
on the evidence, the condition wa 
a condition precedent.-- lien! 
Corps, 11928) 8. A. 8. BR. 415 AUS. 


$11b—428. ENGLISH AND EMPIRE 


chased the grass on an adjoining field. One 
of the conditions upon which pitf. purchased 
the crop of swedes was that he should not 
remove from the field more than one-half of 
the crop of swedes, the other half having to 
be consumed on the fleld. Deft. put a 
number of sheep into his field of grass, & the 
sheep got into pltf.’s field of swedes & did 
considerable damage to the swedes :—Held : 
the fact that the right of pltf. to remove the 
swedes from the field was limited to one-half 
of the crop did not prevent him from main- 
taining an action of trespass in respect of the 
damage done by deft.’s sheep, as piltf. had 
such an exclusive right of possession in the 
crop as would entitle him to maintain an 
action of trespass.—WELLAWAY ¥v. COURTIER, 
[1918] 1 K. B. 200; 87 L. J. K. B. 299; 118 


Digest SUPPLEMENT. 


a ri 256; 34 T. L. R.115; 62 Sol. Jo. 161, 


Annotation :—Richards v. Davica, [1921] 1 Ch. 90. 


$15. 


317. 


832a. 


Add. Annotations :—As to (1) Refd. Bright- 
man v. Tate (1919), 85 T. L. R. 209; Gurney 
v. Houghton (1920), 128 L. T. 706 ; Hudson’ 8 
Bay Co. v. Maclay (1920), 36 T. i R. 469 ; 

Newcastle Breweries v. R., [1920] 1 K. B. 
854; Shutler v. Rolfe (1920), 36 T. L. R. 828; 
R. v. Minister of Health, Kx p. Yaffe, [1930] 
2K. B. 98. 


Add. Annotation :—Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


Not lessee for life.)—KNmvit v. POOLE 
(1601), Gouldsb. 143; Cro. Bliz. 463; 75 
E. ht. 1058. 





Part 1X.—Trees and Timber. 


352a. ——- ——-- ——.]—-Re ToweEnr’s CONTRACT, 
[1024] W. N. 331. 


362. 


366. 


392. 


895. 


396. 


402 


404. 


405. 


406. 


Add. Annotation :—Mentd. Re Terry, Terry 
v. Terry (1918), 87 L. J. Ch. 577. 


Add. Annotations :—Refd. Horlick v. Scully, 
{1927} 2 Ch. 150. Mentd. Lloyd-Jones v. 
Clark-Iloyd, [1919] 1 Ch. 424. 


Add. Annotations :— Refd. Horlick v. Scully» 
[1927] 2 Ch. 150. Mentd. Lloyd-Jones v. 
Clark- -Lloyd, [1919] 1 Ch. 424 


Add, Citation :—16 W. Rf. 640. 


Add. Annotations :—Refd. De Silva v. Korossa 
(Ceylon) Rubber Co. (1919), 88 lL. J. P. CO. 54 ; 

Edwards v. Birmingham Navigations, [1924] 
Hee B. 341; Brooke v. Bool, [1928] 2 K. B. 


Add. Annotation: Refd. Chowood, 
Lyall (1980), 148 1. T. ote, 


Add. Annotations :—Distd. Noble v. Harrison: 
[1926] 2 K. B. 332. Refd. Lagan Navigation 
Co v Lambeg Bleaching, Dyeing & Finishing 
Co, [1927] A. C. 226 

Add. Annotations :-—As to (1) Refd. Noble v. 
Ifarrison, [1926] 2 K. B. 382. <As to (2) Refd. 
Collis v. Amphlett (1919), 89 L. J. Ch. 101; 
Edwards v. Birmingham Navigations, [1924] 1 
K. B. 841. As to (3) Refd. Edwards v. Bir- 
mingham Navigatfons, [1924)1 K.B.341. As 
to (4) Consd. Collins v. Amphlett (1919). 89 
L. J. Ch. 101. Refd. Mills v. Brooker, [1919] 
1 K. B. 555; Edwards v. Birmingham 
Navigations, [1924] 1K. B. 341. 


Add. Annotations :—Consd. Collis v. a 


Itd. v. 








406a. 


407. 
409. 
412. 


416, 


418. 


419. 


428. 


Brooker, [1919] 1 Kk. B. 655; Edwards v. 
Birmingham Navigations, [1924] 1 K. B. 341; 
Noble v. Harrison, [1926] 2 K. B. 832. 


Right to appropriate frult.)— 
Where the branches of fruit trees growing 
near their owner’s boundary overhang the 
land of the adjoining owner, the right of the 
adjoining owner to lop the branches does 
not carry with it the right to pick & appro- 
priate the fruit, & if he does so he is guiltw 
of conversion & liable to the owner for its 
value.—MILLS v. BRooKER, [1919] 1 K. B. 
555; 881. J. K. B. 950; 121 L. T. 254; 35 
T. I. Wt. 261; 63 Sol. Jo. 4313; 17 L. G. R. 
238, D. C 


Add. Annotation :—Refd. Edwards v. Bir- 
mingham Navigations, (1924] | K. B. 341. 


Add. Annotation :—Mentd. Hines v. Tousley 
(1926), 95 L. J. K. B. 778. 


Add. Annotation :—Refd. Edwards v. Bir- 
mingham Navigations, [1924] 1 K. B. 341. 


Add. Annotations ;:— Generully, _Mentd. 
Michael v. Phillips (1923), 130 L. T. 142; 
Jacobs v. Batavia & General Plantations 
Trust (1924), 93 L. J. Ch. 520. 


Add. Annotation :—Refd. Musgrove 1. Pan- 
delis, [1919] 2 K. B. 43. 


Add, Annotations :—Refd. Derry v. Sanders, 
[1919] 1 K. B. 223. Mentd. Thomson v. St. 
perc s College, Cambridge, etc., [1919] 


Add. Annotation :—Generally, Mentd. Weber 








(1919), 89 L. J. Ch. 101. Refd. Mills v. v. Birkett, [1925] 1 K. B. 720. 
himself.— DE VILLIERS v. O’SULLIVAN the municipality of trees on the high- 
PART IX. SECT. 2, SUB-SECT, 1 tee), 3S. C. 251.—S. AF. He § —A. “a FOR Bere cage ¢ 
408 iii. —— Property in severed Sv _ is ATT v. SAANICH CORPN., 
portion. | Where W. cuts off that por- sntitled to 6c to out off “those portions of W. W. R. 471; 56 D. L. 482.— 
o 


n of a tree ovethouging = his A Toes tho 
trunk of which is on L.'a lot, 

the ownershi 
is in L. & he 
W.’s lot & take it oie f ere is n 
obligation on the oO we to ro deliver 


though 
the fallon geeteris 
the right no onter on 


pa which overhang 
NaATU OKA (1918), I 
164 aia 


trees growing on rf neigh 


Mauna Po THAUNG 


land.—~ VISHNU 
JAGANNATH JOSHI t’. PAE bat vi eG Ue 


urs land "407 Ha. .}/-A person can 
obtain an injunction to remove the 
overhanging portions of trees though 
he may not be able to prove any 
Someee. —VISHNU JAGANNATH JOSHI 








43 Bom 


the cut portion to L.——LOVEROCKE v. 
Wrenn Goh), 70 D. L. R. 748; 30 
B. C. R. 337.—OAN, 








403 iv. ———, +-The owner 
of land may lop branches over. 
his land without previous notice to 
the owner of the tree, but may not 
keep the branches so a lbpped down for 


408 vi. 
rita GyYI tioka), I. L. R.1 Ran. 281.— 





407 ia. ——.}--Where the soil 
& freehold ofa highway is in the Crown 
& the possession of the highway in 
tho eniedpality: an action is not 
maintainable by an adjoining land- 
owner for aainuces for the cutting by 
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VaASUDEP_ RAGHUNATH OKa (1918), 

L a R. 43 Bom. 164.—IND. 
ves on to neighbour's land 
—Polisiing water—Trees not aoe 
& plznted 7 for shelter.}—Held : the rule 
in Fletcher (1868), 3 °z 3 


i L. 330, aid not a epply- so ae 
. Fora, (1917) 9231.— 


479a. 





«]—A tenant in fee simple in possession 
of real estates, with an executory gift over, 
is not impeachable for waste.—Re HANBURY’S 
SerrLeD Estratss, [1913] 2 Ch. 357; 82 
L. J. Ch. 428; 109 L. T. 858; 29 T. 1. Qh. 
621; 57 Sol. Jo. 646. 


484. Before this case add ‘‘ Sce, also, EccLESIAS- 
TICAL Law, Vo]. XITX., p. 511.” 
Add. Annotation :—Refd. Stockman 
Whither (1614), 1 Roll. Rep. 86. 

518a. ——.]—BULLINGSLEY (LADY) v. HERSEY 
(1612), 2 Bulst.5; 80 E. R. 912. 


Add. Annotations :—Apld. Re Londesborough, 
Spicer v. Londesborough, [1923] 1 Ch. 600. 
Refd. Kursell v. Timber Operators & Oon- 
tractors (1926), 95 L. J. K. B. 569. 

Add. Annotation :—-Mentd. Sack v. Jones, 
[1925] Oh. 235. 


v. 


619. 


527. 


533. .idd. Annotation: Distd. Peech v. Best | 
(1930), 99 L. J. K. B. 637. 

584. Add. Annotation :—Distd. Peech v. Best 
(1930), 99 L. J. K. 3. 537. 

652. Add. Annotation :-— Distd. Peech v. Best 


(1930), 09 L. J. K. B. 537. 


§91. Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 
2 Ch. 750. 


Add. Annotations :—Refd. Lloyd-Jones  v. 
Clark-Lloyd, [1019] 1 Ch. 424; Torlick v 
Scully, [1927] 2 Ch. 150. 


Add. Annotations :—Distd. HWorlick v Scully, 
(1927] 2 Ch. 150. Refd. Lloyd-Jones v. 
Clark-Lloyd, {1919} 1 Ch. 424. 

Add. Annotation ;—Mentd. Ae Gardner, Klis 
v. Ellis, [1924] 2 Ch. 213. 

638a. No right to sell timber during life of tenant for 
life unimpeachable for waste.}—WALLER « 
Perry v. SANDS (1632), Cro. Car. 274; 79 
B. R. 839. 


602 e 


615. 


624, 


656. 


661a. 


671. 
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trustees upon trust, pa the life of A., 
that if at the time of such limitation taking 
effect in possession A. should not be or have 
been bkpt. the trustees should allow him to 
enter into & remain in the ession or 
receipt of the rents & profits of tho settled 
estates during hia life or until he should 
become bkpt. By an agreement, dated 
Dec. 7, 1920, A. agreed to sell all the timber 
standing in certain portions of the settled 
estates. On Jan. 18, 1922, a contract. was 
entered into by A. for sale of part of the 
settled land, subject to the agreement of 
Dec. 7, 1920, & on Mar. 14, 1922, such land 
was conveyed to the purchaser, subject to 
the agreement :—Held: the proceeds of salo 
of the timber belonged to A. 

(2) At the dato of the contract for the sale 
of land & at the date of the conveyance, part 
of the timber, to the value of about £500, 
romained uncut :—Held: although as re- 
gards the purchaser of the land the timber 
was divided from the freehold, yet neverthe- 
less it reniined part of the inheritance & 
subject to the limitations of the settlement ; 
accordingly, it did not vest in A., but being 
however part of the inheritance & still 
remaining subject to the limitations of the 
settlement, on severance it became the pro- 
perty of A., & therefore tho £500 belonged 
to him.—e LONDESBOROUGH (SARL), SPICE 
v. LONPESBOROUGIL (IZARL), [1920] 1 Ch. 500 ; 
02 I. J. Ch. 42% 5 128 1. 7°. 702 5 07 Sol. Jo. 


430. 
Add. Annotation :—- As to (1) Refd. fe 
Williams’ Settlement, Williams Wynn». 
Williams, [1922] 2 Ch. 750. 

-_——— ene ee LONDESBOROUGH 
(HAL), SPicer v. LONDESBOROUGH (HARL), 
No. 652a, ante. 


Add. Annotation :—Refd. ie Williams’ Settie- 
ment, Williams Wynn v. Walliams, [1922) 2 


Cases 478a—712, 





Add. Annotation :— Refd. Re Williams’ Settlhe- 


649. Add. Annotation :—Mentd. Re Gardner, Ch. 750. 
Ellis v. Ellis, [1924] 2 Ch. 213. 680. 
652. Add. Annotation :—Consd. Ie  lLondes- 


borough, Spicer v. Londesborough, [1923] | Bee 


Ch. 500. 








652a. ——.J]—(1) By a settlement 
certain hereditaments were settled to the 
use of certain trustees durimg the life of A. 
without impeachment of waste upon the 
trusts, & with & subject to the powers there- 
inafter declared, with remainders as therein 
mentioned, & it was declared that the 
hereditaments were thereby limited to the 
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| 741. 


712. 
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ment, Williams Wynn v. Willinms, [1922] 
2 Ch. 7 

Add. Annotation : - Apld. fe Londesborough, 
Spicer v. Londesborough, (1928) 1 Ch. 500. 
Refd. Kursell v. Timber Operators & Oon- 
tractors (1926), 96 Ll. J. &. B. 

Add. Annotation :--Consd. [te Londesborough, 
Spicer v. Londesborough, [19238] 1 Ch, 500. 

Add. Annolations :—Distd. Horlick v. Scully. 
{[1927] 2 Ch 150. Refd. Lloyd-Jones v. 
Clark-lloyd, [1919] 1 Ch. 424. 


v HIRAWANU, [1927] A. C. 388: UG 
L. J. P. C. 633; 136 L. T. 613; 43 


510 1. Afortgagee.) -The mtgee. of a 
term for years being in possession will 
at the suit of the mtgor., be restrained 
from felling timber, although he may 
have obtained the consent of the 
reversioner.—CHISHOLM iv. 
(1850), 1 Gr. 318.—CAN. 


PART IX. SECT. 2, SUB-SECT. 9.—A. 


§18 1. General rules.]—GOULIN v. 
CALDWELL (1867), 13 Gr. 493.—CAN. 


PART IX. SECT. 2, SUB-SECT. 8.— B. 


828 i. Cannot enter & cut trees.}— 
A landlord is not entitled to enter 
upon the holding of his tenant & cut 
down trees there without the tenant's 
consent.—KAMALKRISHNA SANYAL .. , 
Perr rreropertr ae CHAUDHURI (1929), 
I. L. R, 57 Cale. $44.—IND. 


SHELDON | 
' ot destroying the timber, may savo it 


oe Pridppetl a cut Vie foe ae 
pro, le enjuyment of land. onan 
may have an implied right to cut or 
destroy bush in order to obtain in a 
reasonable way the profitable enjoy: 
ment of the land, &, in lieu of burning 


& sell it for his own benefit. Where, 
however, the cutting down of the 
timber is done for the purpose of 
muking an immediate profit out of the 
tiruaber, & without any regard to the 
improvement of the land, there is no 
implied frou’ to the tenant to cut & 
sell the timber. 

In the absence of any such grant, 
the property in the timber when cut 
vesta immediately in the persun on- 
titled to the first estato of inheritance 
in fee or tailL—Hikawanv 
GARDNER, (1926) N. Z L. HK. 48; 
revsd.on the facta, sub nom. GARDNER 
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'T. Ls Re 198—N.Z. 
PART IX. SECT. 2, SUB-SECT. 10.— 
(a 


E. (a). 

649i. Tenant for Life unimpeach- 

able—‘T'rees taken comjynilsonty by 

overruling authority.|)—- lield- the 

money given by way of compe mation 

must be applied by the trustecs as 

of the corpus of the estate.— 

AGE & Roren v. Piuorre & Der 
JENNER, [1919] 1 [. K. 23.-—IR, 


PART IX. SECT. 2, SUB-SECT. 11. 

6821. Rights inter se—Cutliny down 
trees. }—If one joint owner of land cuts 
timber on it adversely to his co-tenant, 
they become joint owners of the timber 
The wrongfal act of cutting docs nof 
divest the tenant of his interest in ** 
property.—-GopaRD vw. Trek (14 
6 All. 370.--CAN. 


Cases 736—S10, 


786. Add. Citation :—sub nom. 
BUTLER (1615), Moore, K. B. 880; 72 EB. R. 


970. 


Add. Annotations :—Mentd. Ward v. Everard 


(1695), Comb. 829; Brid 


(1704), 1 Salk. 236 ; 


185 
789. 


Wait, [1926] Oh. 962. 


Co., [1926] A. O. 101. 


PART IX. SECT. 2, SUB-SECT. 16. 


sk. Purchaser under covenant to erect 
frame dwelling. ]}—Heid : entitled, under 
the agreement for purchase, to take 
standing trees to comple!e the building. 
—-QIBBRONS v, RIDDLE, (1926]3 D. L. R 
78; 58 0. L. Rr. 627.—CAN. 


PART IX. SECT. 3, SUB-SEOCT. 3. 


736 ii. -J—-The owner of real 
estato sold all the hemlock bark 
thercon :—Held: tho purchaser had 
a right to fell the trees.—Haton v. 
Viok (1857), 5 Gr. 651,—CAN. 


PART IX. SECT. 4, SUB-SEOT. . 


804 1. Contract to take timber by 
valuation—Valuation by joint valuers— 
Subsequent valuation by valuera of 
vendor.}—Deft. agreed to purchase 
all merchantable timber whether 
“standing or down” on four lots 
belonging to pltf. at $7 per M., deft. 
to do his own logging & take the timber 
off. Aftor logging for two yearn, doft. 
decided to cease work & as some 
merchantable timber remainod tho 
parties agreed that two oruisers, ono 
appointed by oach party, should 
estimate the Guentity left & deft. 
should pay pltf. $7 por M. for what 
remained. The cruisors reported, but 
pitf. being dissatisfied with their 
finding, had two of his own cruisers 
to make an estinate & they found that 
more than double the amount of 
merchantable timber remained. On 
examination, the juint cruisers adinitted 
thoy did not cruise two of the lots, as 
these lots had beon logged by deft. & 
they concluded, without examination, 
there was no merchantable timber 
there. Pitf.’s own cruisers reported 
that there were 80,000 feet of “ down ”’ 
timber on these two lotsa which were 
merchantable. Pitf.’s action to recover 
the value of the remaining tiniber as 
found by his own cruisers was dis- 
infased :—-Held ; the joint cruise was 
such a partial ost imate of the remaining 
timber that 1t could not bo regarded 
as a cruise contemplated by the partics, 
& iv was not binding.—REINSETH »v. 
NICOLA PINE Mita, Lryv. & Mo- 
DOUGALL, [1928] 1 D. L. Wk. 933 39 
B. O. R. 151.—-CAN. 


807 fi. ——— Construction—Time for 
removal of timber.)}—-M. convoyod to B. 
all the timber on his land, with a right 
tor B. at all reasonable times da 
years to enter & out & remove 
same :—Held:; the instrument did 
not convey to B,. the fee simple in the 
standing timber, but only gave him 
the right to cut & remove it within 
&® reasonable  time.——BRATTY  v. 











807 iii, —— chase of pa 
—O’BRIEN v. MACKI 
S.C. B. 169.—CAN ee (2898), st 


sl. Sale of timber—On land aold to 
party— Failure to remove timber.]} 


Ambatielos v. Anton 
Jurgens Margarine Works, [1922] 2 K. B. 


Add. Annotations :—As to (1) Refd. Joel wv. 
International Circus & Christmas Fair (1920), 
124 L. 'T. 459; Cohen v. Roche (1926), 95 
L. J. K.B. 945; Kursell v. Timber Operators 
& Oontractors (1926), 95 L. J. K. B. 569; He 
As to (2) Refd. 
Waimiha Sawmilling Oo. v. Waione Timber 
Generally, Mentd. 


STHBWKLEY v. 


ENGLISH AND Emprre Dicust SUPPLEMENT. 


Thames Sack & Bag Oo. v. Knowles (1918), 
88 L. J. K. B. 585. 


745. Add. Annotation :—Apld. Re Londesborough, 


ater v. Bolton 


—JIeld: no action lay at the instance 
of the purchaser of the land against 
the purchaser of the timber for any 
supposed breach of duty in not remov- 
ing the timber, as the only ground of 
action was on the contract, which did 
not vest in the purchaser of the land.— 
ee ». RANKIN (1844), 2 Kerr, 453.— 


am. —— Subsequent verbal agreement 
to let made timber remain on land— 
ra. 8 }--HEDLEY v. SOISSONS (1873), 
83 Uz. le R, 215.—CAN. 


en. ———* By locatee — Subsequent 
ieee to third party—No reservation of 
rmber.}—LANGMAID v0. MIOKLE (1888), 
16 O. nr. 111.—OAN. 


Bp. Before issue of pnatent.} 
- Held: the locatee was not, nor 
a.yone claiming under him, after its 
issuo, errs from denying the 
validity of the sale.—-CHAPIEWSKI v. 
CAMPBELL (1898), 29 O. R. 843.—CAN. 


st. ——- ——- —— Effect of 31 Vict. 
c. 8 & 37 Vict. c. 23 (O.).|—HOTCnINSON 
ZesarY (1876), 40 U. © RR. 135.— 


sw. On limitt—Duty of vendor to 
maintain title for reasonable time for 
renoval of timber.J}—CAINI: ». SCHULIZ, 
{1927] 1 W. W. BR. 600; 38 B.C. RR 
332.—CAN 


,_ 8x. Sale of timber —Accepted order for 
timber —Vhether Property passes. )]—B. 
drew an order-on deft., a pond-keoper, 
in favour of R. for five hundred tons 
of pine timber, which deft. accepted 
& eredited kh. with the timbor in 
account. RR, afterwards assigned all 
his property to pltf.:—Held: in the 
absence of any proof of title to the 
timber in B., or that be had delivorod 
it to deft., or of any usage in tho timber 
trade relative to such acceptances, no 
property vested in It. be 6 the accept- 
ance in any specitic five hundred tons 
of timber, & the action could not be 
maintained.—POLLOK v. FISHER (1849), 
6 N. B. R. (1 All.) 515.—CAN. 

ay. Non-payment of Crown dues 
—Right to damages.}—HDSEALL ?v. 

















az, . Riyht gis cut ats during 
specifter eriod—Tine for removal 
cxrtendes Faterienence by 


vendor. }— 
Deft. having sold to pitfs. the right to 
cut & remove within two years the fir 
timber on a section of land, & 
the time for the removal of the timber 
having been extendod by a subsequent 
agreement :—Held ; pltfs. were entitled 
to an injunction restraining deft. from 
interfering, within said extended period, 
with the removal of the timber which 
pitfs. had cut prior to the expiration 
of the two yeara from the date of the 
original agreoment.—RIDLEY & Rrip- 
LEY v. BaRcuay (B. Cc. 2 (1928] 4 D. L. R. 
79; (1938) 3 W. W. R. 63.—OAN. 
vendor agent yt ponent tad 

"8 eficienrcy in 

Rescission.}-—-Where an agreement for 
the purchase of timber licences for a 
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Spicer v. Londesborough, [1923] 1 Ch. 500. 
Refd. Kursell i 
tractors (1926), 95 L. J. K. 


769. Add. Annotation :—As to (2) Refd. Ambatielos 
ne Fhe Margarine Works, [1922] 
s e ] e 


lusson, Ex p. Abdy, [1919] 2 K. B. 735. 


810. Add. Annotations :—As to (2) Refd. Joel ». 
International Circus & Christmas Fair (1920), 
124 L. T. 459; Waimiha Sawmilling Oo. v. 
Waione Timber Oo., 


v. Timber Operators & Oon- 
. 569. 


(1926) A. ©. 101. 





certain sum was found to have been 
arrived at on the basis that the timber 
was being sold & bought at so much 
per thousand feet, & it was found that 
he purchaser had entered into the 

agreement relying on estimates, ex- 
hibited by the vendors’ agent, & made 
up byafirm of timber-cruisers employed 
by them, showing the total number of 
feet. of timber covered by the licences, 
t was, afterwards, established, by 

a cruise made for the purchaser, that 
thore was a shortage of about one-third 
as between the actual quantity of 
timber & said estimates :—Held: the 
parcnerer was entiticd, even though 
here was no fraud, to rescission of the 

agreement.--FUKUKAWA & QUEEN 
CHARLOTTSB TirmBER HOLDING Co., 
LTp. v. AMERIOAN TIMBER HOLDING 
Co., AMERICAN TIVBER HOLDING Oo, 
v. FUKUKAWA (B. C.), (1928) 3 D. L. R. 


sb. ——— Asceriainment of uanty 
Doucser v. Syongy LUMBERING Co. 
(N. B.), [1928] 2 D. L. R. 513.—CAN. 


sc. Licence to cul timbcr—Whether 
tntercat in land—Statute of Frauds. )}— 
A licence to cut a quantity of timber 
within certain prescribed limits, & to 
remove the same, docs not convey any 
interest in lands under Stat. Frauds, or 
give anv property in tho standing 
trees.— KERR v. CONNELL (1836), Ber. 
233.—CAN. 


sd. Trees reserved in clearing 
land.}—Where a locatee of lands, 
clearing a portion thereof, reserved 
on pine trees thereon, thinking 
that they would be useful for building, 
but had previously crected a permanent 
house & stable, & put up fences, & 
had enough timber loft for building a 
barn without reserving these trees ‘—~ 
Held: by thus reserving these trees, 
the locatee left them the property of the 
Crown, & a licencce of timber under tho 
Crown had a right to out & remove 
them.—PARKER wv. MAXWELL (1887), 
14 0. R. 239.—CAN. 


a0. Land subject of free grant— 
Interference unrth rights of patentee. }— 
LAKEFIELD LUMBER & MANUFACTURING 
Saar SHAIRF (1891), 19 8. C. R. 657.— 








af. —— Reservation of right to cut 
timber for public works—Railway.}— 
Pitf. held a licence from the Crown 
ander the Crown Lands’ Act for the 
P ose of cut timber on certain 
ands defined in the licence. In the 
said lHoence was a reservation to the 
public, with the permission of the 

wn, to go in any time on the 
said lands & cut down timber for 
public works ” :—Held : in 
pretation of the words “‘ 
or “‘ public purposes ”’ the Crown 


under that Act, cannot be so construed 
as to be applicable to the building of a 
** pailroad.”—-PHILLIPS v. REID (1899), 
8 Nad. L. R. 241.—NFLD. 


Generally, Mentd. Thames Sack & Bag Co. 
v. Knowles (1918), 88 L. J. K. B. 585 : Cohen 
v. Roche (1926), 95 L. J. K. B. 945; Kursell 
v. Timber Operators & Contractors (1926), 95 
L. J. K.B 569; Re Wait, [1926] Ch. 962. 


810a. ——— Confiscation by foreign State—Frustra- 
pecs eariag a contract the vendors agreed to 
sel] & the purchasers to purchase the timber 
then standing uncut in a forest in the 
Republic of Latvia, the purchasers to have 
fifteen years in which to cut & remove it, 
such time to be extended if the purchasers 
were prevented by an act of the Govt., or 
otherwise by force majeure, or by war, from 
cutting or disposing of the timber. Merchant- 
able timber was to mean & include all trunks 
& branches of trees not less than six inches 
in diameter at a height of four feet from the 
ground, The purchasers took possession of 
the forest, but shortly afterwards an agrarian 
law was passed in Latvia under which the 
forest & all the timber therein became the 
propery of the Latvian State, the agreement 
ecame annulled, & all the rights of vendors 
& purchasers in the forest & the timber 
became entirely confiscated :—Held: the 
contract was not an executed contract on the 
part of the vendors at the date when it was 
signed, & the property in the timber had not 
passed, to the purchaser; the performance 
of the contract was entirely frustrated by the 
act of the Latvian State, & the parties were 
released from it.—KURSELL v. TIMBER 
Oprrators & Contracrors, [1927] 1 K. B. 
298; 95 L. J. K. B. 569; 1385 L. T. 223; 42 
T. L. R. 435, C. A. 


814, Add. Annotations :—Refd. Lloyd-Jones v. 
Clark-Lioyd, [1919] 1 Ch. 424; Horlick v. 
Scully, [1927] 2 Ch. 150. 


Add. Annotation :—As to (1) Refd. le 
Williams’ Settlement, Williams Wynn v. 
WiDiams, (1922) 2 Ch. 750. 


Add. Annotations :—Generally, Mentd. Je 

Crosse, Oldham v. Crosse, [1920] I Ch. 240; 

Rotunda Hospital, Dublin v. Coman (1920), 

7 Tax Cas. 617; He Shrewsbury Estate 

Acts, Shrewsbury v. Shrewsbury, [1924] 1 

Ch. 315. 

Add. Cuationa :—119 L. T. 598; 62 Sol. Jo. 

716, ©. A. 

846a. S. P. OsBoRNE v. OSBORNE (circa 1814), 
cited in 19 Ves. at p. 422; 34 E. R. at p. 
574, L. O. 

Annotations :-—Folld. Wickham v. Wickham (1815), 19 Ves. 

419. Refd. Tooker v. Aunesley (1832), 6 Sim. 235. 

851. Add. Annotations :—Refd. Lioyd-Jones v. 
Olark-Lloyd, [1919] 1 Ch. 424; Horlick v 
Scully, [1927} 2 Ch. 150. 

856. Add. Annotation :—Refd. Horlick v. Scully, 
[1927} 2 Ch. 160. 

874. Add. Annotation :—Refd. Re Williams’ Settle- 
ment, Williams Wynn v. Williams, [1922] 2 
Ch. 750. 

884a. S. P. MATTHEW v. CRASSE (1613), as reported 
in 2 Bulst. 89; 80 EB. R. 983. 

Anneon :—Moentd. Harrison v. Cage (1698), 1 Ld. Kaym. 


04a. ——— —— Tenant for years unimpeachable 
or waste.|—Lessee for years sans waste 


840. 


842, 
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cannot pull down trees that are a defence or 
ornament to the house.—-LONDON (Br.) v. 
WB (1718), as reported in 1 P. Wms. 527; 
24 BE. R. 601. 

Annotation :—Refd. Chamberlayne v. Dummer (1792), 3 

Bro. ©. C, 649. 

921. Add. Annotation :—Mentd. Burrell v. Loven 
(1928), 42 T. L. R. 407. 

928. Add. Annotation :— As to (1) & (2) Consd. 
Mad v. Keeble (1914), Ltd., {1920} 1 Ch. 


57. 

939. Add. Annotation :-— Mentd. A.-G. v. London 
& Home Countics Joint Klectricit y Authority, 
(1929) 1 Ch. 513. 

Trees excepted.) — If a lessee cuts 

down the trees excepted out of his lease, the 

lessor shall have trespass vi cf armis against 

him.—Pency’s CASE (1609), 13 Co. Rep. 60; 

Ley, 20; 77 BE. R. 1470. 

Add. Annotation :—Refd. Re Williams’ Settle- 

ment, Williams Wynn v. Williams, [1922) 2 

Yh. 750. 

Add. Annoaiations :—Mentd. Osborne ». Brad- 

loy, [1903] 2 Ch. 446; Sharp ». Larrison, 

[1922] 1 Ch. 602; Kelly v. Barrett, [1924] 

2 Ch. 379; Price v Corpn. d’ Energie de Mont- 

magny, (1927, A. ©. 863. Mentd. Stevens ¢. 

Willing & Co., [L929] We N. O8, 

964a. —-—.]—ALDERMAN @. BANNISTER (L826), 4 
LJ. O. 8. Ch. 126. 

970. Add. Annolations :—Consd. Baldock v. Weat- 
minster City Council (1918), 88 1. J. K. 1. 
502; Sheppard v. Glossop Corpn., [1921] 
3 K. B. 132. Refd. Oldham v. Shoffield 
Corpn. (1927), 136 1, T. 681 

Omnibus company with right to cut 
trees— Injury to passenger.|-- Where the 
route of an omnibus lies along a road lined 
by trees, which by permission of the owner 
the omuibus co. have taken reasonable care 
to cut, wn accident caused to an outside 
passenger by an overhanging branch doves 
not render the co. liable, if there 1s no 
evidence that the driver way driving too near 
the trees, or that he had any reason to suspect 
that they were overhanging.- TRINDER t. 
Gear WHSTEeRN Ly. Co. (1919), 35 'T. 1. 1. 
201. 

970b. —-— Overhanging trees '~—-Deft. was pos- 
sessed of land on which there was growing o 
beech tree, a bough of which overhung a 
highway. This bough suddenly broke in 
fine weather, fell upon pltf.’s vehicle then 
passing, & caused damage. Neither deft. 
nor his servants knew that the bough was 
dangerous, & the fracture was due to a latent 
defect not discoverable by any reasonably 
careful inspection :—Held: dcft. was not 
liable, as the mere fact that the tree overhung 
the highway did not make the tree a nuisance, 
& as he neither knew nor ought to bave 
known of the actual danger, & there was no 
absolute obligation on him to support a tree 
overhanging the road unless it appearcd, or 
would appear on a proper inspection, that 
nature could no longer be relied upon to 
support it.—NoBLE v. HARRISON, {1826} 2 
K. B. 982; 95 L. J. K. 8. 8133 1386 L. T. 
$26; 90 J. P. 188, 42 I. L. BR. 518; 70 
Sol. Jo. 691, D. C. 


44a. 








949. 


953. 


970a. 
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Cases 97la—979. 


9738. 


9742. 


975a. 


977. 


78a 


Act. J—A. -G. FOR B. Cc. 
1924) 1D L. ° 
V.W.W.1155; 33 B.C. R. 325.—CAN 


ENGLisH anp Empire Dicest- SupPLEMENT. 


Part X.—Fertilisers, Feeding Stuffs and Seeds. 


971a. Feeding stuffs—Act of 1906, s. 1 (4).)—In 


Sept. 1922, plitf., a pig-keeper, saw defts.’ 
managing director, who offered to sell him the 
bakery sweepings as pig food at 2s. 6d. a 
bag. Pitf. accepted the offer & purchased 
the sweepings from defts. & fed five pigs 
with it successfully from Sept. 1922 to Jan. 
1928, when the pigs became ill & four of 
them died. The sweepings consisted of 
ingredicnts used in making bread, together 
with dust & dirt & other odds & ends & 
string :—Held: the words ‘on the sale of 
any article’? in the above sub-sect. were 
wide enough to cover the sale of these bakery 
sweepings; the effect of the sub-sect. was 
to put the risk upon the seller, who, knowing 
the constituents of the article which he chose 
to sell as food for cattle, was made responsible 
if in fact it contained some article deleterious ; 
if the seller desired to protect himself against 
the stringent provisions of the Act, it was 
competent to him to do so by a special con- 
tract made for that purpose.—PULLING v. 
LIDBETTER, L/rp., [1924] 2 K. B. 114; 93 
L. J. K.B. 542; 131 L. 1.119: 8875. P. 83; 
68 Sol. Jo. 615; 22 L. G. R. 456, C. A. 


Add. Annotation :—Refd. Anderson v. Daniel 
(1923), 180 I.. T. 418. 


J—A seller vho in fact 
delivers a false invoice commits an offence 
under sect. 6 (1) (b) of the above Act, whether 
the nature of the article is such as to make it 
obligatory on him under sect. 1 to deliver 
am invoice or not.—Harviry & Co. v. HERE- 
FORDSHIRE Country CounciL, [1920]2 kK. 3B. 
305; 89 L. J. K. B. 601; 123 L. T. 428; 84 
J.P.195; 18 L. G. R. 470, D.C. 


——— Sending of sample to seller—Act of 
1906, s. 8 (3).]—It is a condition precedent 
to a prosecution of the seller under sect. 6 
(1) (a) of the above Act, on a charge of not 
sending an invoice on the sale of a fertiliser 
of the soil according to the provisions of 
sect. 1 (1), that a prescribed portion of the 
sample thereof taken with a view to the pro- 
ceedings under sect. 3 (3) shall have been 
sent to the seller.--VAUGHAN v. GRINDELL, 
(1921) 3 K. 13.412; 91 L. J. K. B. 141; 125 
L. T. 315; 85 J. P. 199; 19 L. GR. 416; 
27 Cox, C. OC. 5, D. C. 

Add. Annotation :—As to (2) Refd. Harvey v. 
Herefordshire County Council, [1920] 2 K. B. 


395. 





nd 








Effect of—‘‘ Reasonable excuse.’”]— 
(1) As the object of the Act of 1906 in requiring 
tho vendor to give the statutory invoice & 
imposing on him a penalty in the event of 
his default is to protect the purchasers of 
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—— Under licence—Under Foreat 
. & ROBERTSON, 
R. 1090: [1924] 1 


hi 





Act, R.S 


fertilisers, the effect of non-compliance with 
the requirement is not merely to render the 
vendor liable to the penalty, but also to 
make the sale illegal & preclude the vendor 
from suing for the price. (2) The fact that, 
owing to the nature of the article sold as a 
fertiliser, an analysis of it would necessitate 
80 expensive a process as to make it impossible 
to sell it after analysis at a profit, affords no 
* reasonable excuse ’’ within sect. 6 (1), for 
omitting to give the invoice required by the 
Act. Semble: neither will impossibility of 
analysis afford any excuse, the intention of 
the statute in that event being to prohibit 
the sale of the article altogether. (3) The 
a avant ‘‘ without, prejudice to any civil 
liability ’? in sect. 6 (1) refers to the civil 
liability of the vendor, not to that of the 

urchaser.—ANDERSON, Lip. v. DANIEL, 
[1924] 1 K. B. 1388; 93 L. J. K. B. 97; 130 
L. T. 418; 88 J. P. 53; 40 T. L. R. 61; 68 
Sol. Jo. 274; 22 L. G. R. 49, C. A. 


Annotation ;—Aa to (2) Consd. Pulling v. Lidbetter (1924), 
93 L. J. K. B. 542. 


978b. ——- Fertilizers & Feeding Stuffs Act, 1926 


978c, 


978d. ——— 


979. 


2 Right of Crown to sue for 
expenses.}—The Crown in the right of 
the Dominion may sue under 

.5.B.C., 1924 (co. 93), 8. 114, to 
recover expenses inourred b 
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(c. 45)—Implied warranty of fitness—Sale for 
purpose of resale.]—JZJeld: (1) the warranty 
under sect. 2 (2) of above Act arises even 
where the goods are sold to a dealer who 
intends to resell; (2) sect. 24 of above Act 
is not to be read as cacluding the operation 
of the Act in all cases where the sale 1s to 
satisfy a lien, but 1s to be read as neaning 
(iter alia) that the operation of the Act is to 
be excluded where the sale is in exercise of a 
statutory power to satisfy a len; (3) where 
the seller knows of the purchaser’s mtention 
to resell the purchaser is entitled to recove 
from the seller, as part of the damages fo! 
breach of the statutory warranty, th 
damages & costs reasonably incurred by th 
purchaser in consequence of claims by he 
subpurchasers.— DOBLLL (C. G.) & Co., Liat 

? BARBER & GARRATT (1030), £7 T. 1. 5X. 06 | 
74 Sol. Jo. S86, CL uA. 


—_—-—— Sale to satisfy lien.}— DoBELL 
(C. G.) & Co., Lap. v. BARBER & GARRATT, 
No. YT8b, arete. 











Measure of damages for 
breach—-Sale for purpose of resale to know- 
ledge of vendor.}—DORELL (C. (i.) & Co., 
Lrp. v. BAKBER & GARRATT, No. U7sb, ante. 


Add. Annotations :—Consd. Pontardawe R. C. 
v. Moore Gwyn, [1929] 1 Ch. 656. Refd. 
Stearn v. Prentice (1918), 88 L. J. K. B. 
422; Edwards v. Birmingham Navigations. 
[1924] 1 K. B. 341. 


of the Dominion Forest Branch in con- 
trolling & extinguishing a fire on 
deft.’s a pene iee vy. SWANSTROM, 
{1925}3 D. L. R. 79; [1925)1 W. W.R. 
713.—CAN, 


‘orest 
yy Officials 


ALIENS. 


Vol. I.—Cases 1—49b. 


Part |—What Constitutes Alienage. 


1. Add. Annotations :—Consd. 
A.-G., [1920] 1 Ch. 848. Refd. Johnstone 





Markwald _». 


[1921] 3 A. C. 262. 
(1922), 128 L. T. 176. 








Mentd. The Tervacte 


v. Pedlar, {1921} 2 A. ©, 262. Mentd. The 1g a Annotation :—Generally, Mentd. Wigg 
e bras ’ e eed 
Tervaete (1922), 128 f., T. 176.  A.-G. of the Irish Free State (1927), 86 
8. Add. Annotation :—Mentd. Fasbender v. iL. J.P. O. 88. 
A.-G., Kramer v. A.-G., [1922] 2 Ch. 850 20. Annotations :—or ‘Re Goodman's Trust 
10. Add. Annotation :—Mentd. North Charter- (1881), 7 Ch. 1D. 266” read “ Re Goodman's 
a a Co, (1910) v. R. (1930), 46 Trust (1881), 17 Ch. D. 266.” 
: [9a 4419, Cilation :—25 Cox, 0. O. 622, 1D. C. 
18 ee On Dede toate © Cae Toba a5. Add. Annotations :—Mentd. Markwald 
4 : A.-G., [1920] 1 Oh. 348; Johnstone ¢. 
8a, —— -|—By an Order in Council made Pedlar, [1921] 2 A. C. 262; The Tervacte 
on ple ae 1914, sae ale was rea bya (1922), 128 L. 1. 176. 
roclamation made thereunder on Mar. 3, : : : ' 
1915, revoking an earlier Proclamation, it was a6. Nore ac pita one ih Pe ., 
provided that ‘‘ all Ottoman subjects, resident Podlar 11921 12 A. 0. 262’: The Taine 
B new et Se cen (19222), 128 ] W176 oaeeee 
vitish subjects.” An amending Order in ee a 
Council made on Nov. 27, 1917, after reciting saa eee " moO Ok & rf gd ee ts ve | ba 
that doubts had arisen as to the effect of the 92112 A. ©. 2625 ro a dalaeo ue vie ioe 
Order & the proper interpretation of the [1921] 2 A.C. 262; Tho Tervacte (1022), 128 
Proclamation, ordered that the following I, T2170. 
persons (inter alios) should be deemed to have 41. Add. Annotations :-—Mentd. Markwald ve. 
become British subjects by virtue thereof : A.-G., [1920] 1 Ch. 348; Johnstone v. Pedlar, 
‘any Ottoman subject who was ordinarily [1o2t} 2 A. C. 26253 Tho Torvaeto (1022), 
resident & actually present in Cyprus on 128 L. T. 1768. 
Nov. 6, 1914.’’ Resp., an Ottoman subject 48. Add. Annotations:—Refd. Re Annesley, 
by birth, carried on business in Cairo from Davidson v. Annesley, [1926] Ch. 692: Le 
1393 to 1913. In Dee. 1913, he went to Ross, Ross » Waterfield (1929), 46 TL. R. 
Cyprus, & after three or four months brought O13; Ie Askew, Marjoribanks mr \shew, | bea] 
his family there. Le rented a house in 2 Ch, 250. 
Cyprus monthly, & while there discontinued | 49, Add. Annotations :-—-Mentd. Central India 
his business in Cairo. Iie was present in Mining Co. ». Soc. Coloniale Anversoise, 
Cyprus on Nov. 5, 1914, & remained ther [1920] 1 K. B. 753; Johnstone v, Peldar, 
until Oct. 1915, whon he returned to Cairo, f1921}2 A. CO. 262. 
his family following in December. He re- 493. Under Treaties of Peace & consequent 
ceived » passport describing him as a Iritish Orders —Who is foreign national—-‘* Stateless 
subject, & was so registered at the British person ’’—Denationalised German.]—(1) Pitf. 
Consulate at Cairo, but after annual rencwals having lost Prussian nationality in 18960, & 
registration was refused in 1919. Ife sued not acquired nationality of a Gorman State 
for a declaration that he was entitled to rogis- or other nationality : -/Teld: he was not a 
tration:—Held: if there were any dillerence German national within Peace Treaty of 
between “ resident ”’ & “' ordinarily resident "| Versailles, Part X., 6. 4, or Treaty of Peaco 
the latter became the test by virtue of the | Order, 1919. 4 ‘ 
rfl gasioraneda Order A Neale re t re | (2) Statelessness is not unrecognised by the 
rad i oe ‘der as C oat nN : municipal law of this country. 
1914, scores (loti en Sy Eue eth i 4) (3) Whether a man is a German national or 
whether or not Uyprus was then ue not must be decided by German municipal 
domicil; & whatever may have been his law & not by English municipal Jaw.— 
motive for going there, he was a British SroEcK v. Puntic Trusren, [1921] 2 Ch. 07 ; 
subject by virtue of the Order in Vouncil.— 90 L. J. Ch. 386; 125 L. T. 851; 377. L X. 
Oe ae aod aes oe 666; 65 Sol. Jo. 603. 
ot ea Z 3 suo nom. — ; aln’a Settirat + 
Gour v. CIMITIAN, CIMITIAN v. Gout, 126 a mariverialt Soha betoln ioe en eas Generally, 
L. T. 293, P. C. fd. Kramor v. A.-G., [1923] A. C. 528. 
14. Add. Annotations :—Refd. Markwald v. A.-G., 49b. —— Burden of proof.} (1) In 


{1920} 1 Ch. 348; 


PART lU. SECT. 1. 


1 iti. —— Birth tn Native Indian 
State. }—The subject of a Native Indian 
State fs an alien.—Manomep & SON 
vw. IMMIGRANTS’ APPEAL BOARD (1918), 
ers - R. 1.—5. ok 





Ap lt., who wae 
byt birth a a availa « gu ect, in 1881 

a burgher of the O Free 
orate but in 1883 left the Free tate & 


Johnstone v. Pedlar, 


did not return bofore 1902, at whice 
date he was resident in, but not a 
boreher of, the Transvaal. Under the 
range Free State Constitution of 
1878 Free State burghership was lost 
by residence abroad for pay ta than two 
years :—Held: aa at the time of the 
annexation of the Orange Frere State 
& Transvaal in 1902 applt. did not 
become a British gubjoct either as 
being a burgher of the Orange 
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1893 pltfs. were admittedly German nationals, 


State or as a resvidlent in the ‘Transvaal, 
he was by Inference still a Bavariau 
subject. —WoLrr ov. THE TREAKURY, 
{1919] App. 1)., 336.—8. AF. 


PART I. SECT. 8. 
49ai. Under Treaties of Pearer a 
conseyuent Ordera—W hho 44 jorcugn 
natronal— Statelesa erson V— Dene: 
Uonalised German, 7~auLRY 1 fl 
TODIAN, (1922) App. D. 161.—8 AF. 


Cases 49b—40!. 


49c. 


& on the bond fide assumption that they were 
still German nationals on Jan. 

when the charge under Treaty of Peace 
Order, 1919, s. 1 (xvi) attached, deft. was 
in possession of their London property as 
custodian. In an action to obtain release 
of their property :—Held: the onus was on 
pltfs. to show that they had lost their 
original German nationality before Jan. 10, 
1920, & not on deft. to disprove it. 

Pitts. had left their birthplace, Idar, in 
the district of Birkenfeld, about 1893, & 
with the exception of short annual visite to 
their mother, &, in the case of one, six weeks’ 
inilitary training in 1896, they had resided 
uninterruptedly out of Germany from 1893 
to 1917 or 1918, when they were repatriated, 
after war internment, to Idar, where accord- 
ing to the police register entries, if genuine, 
they were registered as stateless on their 
arrival, & also on their departure for Amster- 
dam in 1920. On Jan. 29, 1923, the Birken- 
feld Govt. after inquiry as to the period of 
pltfs.’ absence from Germany, & as to their 
German visits during that period, granted 
them certificates to the effect that during 
that period they had forfeited their German 
nationality by ten years’ “ uninterrupted ”’ 
residence abroad within North German 
Nationality Law, 1870, s. 21, & were there- 
fore stateless on Jan. 10, 1920. These cer- 
tilfleates were based on the view of the 
Administrative Cts. which, in considering 
whether German visits break tl + ten years’ 
period, look 10 the number, length, purpose 
& intent of those visits. They were, how- 
ever directly contrary to the view of the 
Leipzig KReichsgericht, which holds that the 
smallest visit, accidental or otherwise, breaks 
the period :—Held: (2) the certificates, 
which were admittedly only prima facte 
evidence & open to review in any German 
ct., were not conclusive in an English ct., & 
the ons was on pitfs. to substantiate them ; 
(3) if the Leipzig ct. view was right, the 
certificates were invalid; (4) even if the 
Administrative Ct. view was right, pltfs. had 
failed to satisfy the English ct. that an 
Admunistrative Ct. on being informed of all 
the circumstances, including fraudulent con- 
duct by pltfs., applications as German 
nationals in 1015 & 1921, & previous false 
statements as to their Gorman visits, would 
necessarily uphold the certificates ; (5) having 
regard to the conflict of opinion in the German 
cts., pltfs. had failed to discharge the onus 
of proving that by unquestionable & un- 
doubted rman law they had lost their 
nationality on Jan. 10, 1920.—l[aHN v. 
PusBuic TRusT&E, [1925] Oh. 715 ; 95 L. J. Ch. 
3 A L. T. 718; 14 'T. L. R. 586; 69 Sol. 

oO. ‘dnd 


——— —-— British subject marrying German 
——& naturalised as German during war.]— 
By a settlement dated in 1902 a fund of 
£5,000 was vested in trustees on trust to 
invest & pay the income of the trust funds 
to H. during his life or until he should become 
bhpt. or charge it, ‘‘ or until some event shall 
happen ... whereby the income or any part 
thereof if belonging absolutely to him would 
become vested or charged in favour of some 
other person or persone or corpn.,” & in the 
event of the determination during the life 
of H., of the above trust in his favour the 


10, 1920, 
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trustees were given a discretion to apply the 
income for the benefit of all or any the said 
H., & his present or any other after-taken 
wife & his issue & the persons interested 
for the time being under the ulterior trusts, 
&, subject thereto, were directed to hold the 
capital & income of the trust funds upon 
trust for the benefit of the issue of H. & in 
default of issue upon trust for H.’s nephews 
& nieces. H. was born in England of English 
parnts but had resided in Germany since 

906 & had been twice married there to 
German wives. During the war, on Aug. 8, 
1916, he obtained a certificate of natur: - 
tion as a German. In these circumstances 
& summons was taken out by the trustees 
to have it determined whether the life interest 
of H. in the funds was forfeited by the charge 
imposed on property of German nationals 
in this country on Jan. 10, 1920, by the 
Treaty of Peace with Germany, art. 297, or 
Treaty of Peace Order, 1919, & how the 
income accrued since Aug. 4, 1914, ought to 
be disposed of. It was admitted at the 
hearing on behalf of H. that in a German ct. 
applying German law he would be recognised 
as a German citizen. No question arose as 
to the income before Nov. 4, 1915, which had 
been paid over to H.’s agent :—Held: (1) the 
decision whether a person was a German 
national within the Treaty & Order fell to 
be determined exclusively by German muni- 
cipal law, & accordingly H. was a German 
national; (2) H.’s interest under the settle- 
ment was forfeited as on Jan. 10, 1920, & 
subject to the payment of costs the accumu- 
lations of income in the trustees’ hands from 
Nov. 4, 1915, to Jan. 10, 1920, must 
be paid to the custodian.— Re CHAMBERLAIN’S 
SETTLEMENT, CHAMBERLAIN 0. CHAMBERLAIN, 
[1921] 2 Ch. 588; 91 L. J. Ch. 84; 126 L. T. 
52; 37 T. L. R. 966; 66 Sol. Jo. (W. BR.) 


Annotation --—As to (1) Apprvd. Fasbender v. A.-G., Kramer 
v. A.-G., [1922] 2 Ch. 850. 


49d. 











.}—A_ British-born woman, 
between the date of the signing of the Peace 
Treaty between England & Germany & the 
date of its coming into force, went to Germany 
& there married a German subject. At the 
date of her marriage & on Jan. 10, 1920, 
when the Treaty came into force, she was 
the registered holder of shares in an English 
limited co. :—Held: under British Nation- 
ality & Status of Aliens Act, 1914 (c. 17), 
s. 10, she must be deemed to be an alien, & 
by her marriage, which was not invalid, she 
had lost her British nationality & became a 
German national, so that her shares were 
subject to the charge imposed by Treaty of 
Peace Order, 1919, s. 1 (xvi).—FASBENDER 
v. A.-G., KRAMER v. A.-G., [1922] 2 Ch. 850 ; 
91 L. J. Ch. 701; 128 L. T. 85; 38 T. L. R. 
852; 66 Sol. Jo. 709, C. A. 


Annotation :-—Reld. Re Rush, Warre v. Rush, {1923} 1 Ch. 56. 


49e. 
40f. 
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Dual nationality.)—KramMer v. 
A.-G., No. 215j, post. 


— Austrian acquiring new nation- 
ality.|—-An Austrian granted citizenship of 
the Czechoslovakian Kepublic after the 
disruption of the Austrian Empire, but 
before July 16, 1920, the date when the 
Treaty of Peace between the Allied & 
Ameocated Powers & Austria came into 
force, remains subject to the charge created 








by art. 249 (b) of the Treaty & Treaty of 
Peace (Austria) Order, 1920, s. 1 (ix), not- 
withstanding the provisions of art. 230 of 
the Treaty.— ROTHSCHILD v. AUSTRIAN PRo- 
PERTY ADMINISTRATOR, {1923] 2 Ch. 542; 
oe L. J. Oh. 508; 1380 L. T. 175; 68 Sol. Jo. 
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Empire, but it was provided that “ persons 
who within six months of the coming into 
force of the saan Treaty show that they 
have acquired tpso facto in accordance with 
its provisions the nationality of an Allied or 
Associated Power... will not be considered 
as nationals of the former Austrian Empire 


Annotations :—Folld. Bohemian Union Bank v. Austrian within the meaning of this paragraph." 
a ae Pores acai aoe oaee an ce The annex to arts. 249 & 250 sanctioned the 
an imposition of a charge on such property, 

Czechoslovakian corporation.]— rights or interests. Arts. 248 to 262 with 


g- 
Under the 


49h. rad 


Treaty of St. Germain, which 
came into force on July 16, 1920, a Czecho- 
slovakian corpn., as well as an individual, 
can acquire ipso facto Czechoslovakian 
nationality, & the property of such a corpn. 
within the territory of Great Britain at that 
date is entitled to the benefit of the exemp- 
tion provided by art. 249 (b) of the Treaty 
from liability to the charge in favour of the 
administrator of Austrian property created 
by that art. & Treaty of Peace (Austria) 
Order, 1920, s. 1 (ix).—BoueEmMIAN UNION 
BANK v. AUSTRIAN PROPERTY ADMINISTRA- 
TOR, [1927] 2 Ch. 175; 96 L. J. Ch. 8653; 1387 
L. T. 271; 43 T. L. R. 356; 71 Sol. Jo. 431. 


Hungarian.j—(1) The expression 
‘nationals of the former Kingdom of 
Hungary’’ in Treaty of Peace (Hungary) 
Order, 1921, 8. 1 (ix), means persons who were 
Hungarian nationals on Oct. 28, 1918, when 
the Austrian Empire ceased to exist by the 
deposition of the Emperor. 

(2) Where the administrator of Hungarian 
property has determined that he 1s not 
satisfied that a national of the former King- 
dom of Hungary has acquired ipso facto in 
accordance with the Treaty tho nationality 
of an Allied or Associated Power, the ct. 
cannot go behind the decision of the adminis- 
trator & investigate the question anew.— 
GROEDEL v. HUNGARIAN PROPERTY ADMINI4- 

, (1927), 44 T. L. R. 66. 





491. ——- ——— By what law decided.j-—Stronck v. 


49} 


Pobiic Trustee, No. 49a, ante. 


——.] — He CHAMBERLAIN’S 
SETTLEMENT, CHAMBERLAIN v. CHAMBERLAIN, 
No. 49¢c, ante. 


Decision of administrator-——_ Whether 











—_— 


their annexes were scheduled to Treaty of 
Peace (Austria) Order, 1920, & by art. 1 (i) 
of the Order given full eflect, as law. By 
art. 1 (ix), the charge was imposed on all 
property, rights & interests within His 

ajesty’s Dominions belonging to nationals 
of the former Austrian Empire at the date 
when the Treaty came into force. Art. 2 
provided that ‘‘ for the purposes of tho fore- 
going provisions of this Order but not 
including the schedule therein reterred to 
... the oxpression ‘ national of the former 
Austrian Kmpire,’ does not include persons 
who within six months of the coming intu 
force of the Treaty show to the satisfaction 
of the administrator that they have acquired 
ipso facio in accordance with its provisions 
nationality of an Allied or Associated 
Power ”’:—HHeld: where the administrator 
had decided that he was not satisflod that 
pitf., who was originally a national of the 
former Austrian Kimpire, had acquired ipso 
Jacto the nationality of an Allied or Asso- 
ciated Power, the ct. would vot, in an artion 
by him for a declaration that he has “ shown 
that he has acquired ipso facto in accordance 
with tho Treaty the nationality of the 
Republic of Poland & that he is not a national 
of the former Austrian HKmpire within the 
‘Treaty & the Treaty of Peace Order, & that 
his property, rights & interests in Lis 
Majesty’s Dominions are not subject to be 
charged under the Treaty & the Treaty of 
Peace Order,” go behind the decision of the 
administrator & investigate independently 
the question of nationality.—ReITZzES DE 
MARIENWERT v. AUSTRIAN PROPERTY AD- 
MINISTRATOR, [1924] 2 Ch. 282; O38 L. J. Ch. 
687; 142 L. T.42, 40‘. . RR. 608; 68 Sol. 
Jo. 644, C. A. 


final.]}—By the Treaty of Peace with Austria, 
art. 249 (b), the Allied & Associated Powers 
reserved the right to retain & liquidate all 
property, rights & interests which belonged 
at the date of the cominy into force of the 
Treaty to nationals of the former Austrian 


Anwtahions :—Folld. Groedel +. Hungarian Property Ad- 
ministrat or (1027), 44 ‘I. ba HK. 6%. efd. Grocbel v, Lun: 
garian Property Admintistrator (1925), 70 Sol. Jo. 345. 


49l. -]}—GROEDEL v. HuNn- 
GARIAN Propenry ADMINISTRATOR, No. 40h, 
ante. 
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Part I1.—Rights, Liabilities, and Disabilities of Aliens in 
Time of Peace. 





50. Add. Anzotation :—Refd. The Wilhelmina, Speyer, [1919] A. C. 59; Johnstone v. 
[1923] P. 112. Pedlar, [1921] 2 A. C. 262. 

ion :— : : - 65a. Detention of property -Ratification by 

wre fan (193! 112 A. O. ee someone ieee Crown-—Citizen of friendly State personally 

hostile to Crown.J]—(1) It is not a good 

68. Add. Annotations :—Refd. Rodriguez v. defence to an action of tort brought by a 


leave to a non-resident allen to sire i 
forma pauperis. —AUGUSTINO mF AN) 
DIAN NORTH-WESTERN Ky. Co (Alt 1) 
{1927) 4 D. L. RR. 609; {1927 , 
W. W. KR. 321.—CAN. 


ee me eet 


| PART Il. SECT. 2, SUB-SECT. 1. 
sa. Non-remident alien--Leave to sue 


in forma pauperis.|-—The Suprenio Ct. 
of Alberta has jurisdiction to grant | 
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ty what law de- 
Lucu, wereweee —-- nationality must 
be determined by the municipal law 
of the country concerned.——-PavULEY 
. Cusrourene [1922] App. D. 161.— 


| 
| 
| 


Cases 65a—140a. 


friendly alien resident in the United Kingdom 
ag an officer of the Crown in respect of 
the wrongful seizure & detention of the alien’s 
property that the seizure & detention have 
been adopted & ratified by the Crown as an 
act of State. 

Pitf., who was born in Ireland, having 
become a naturalised American citizen, 
returned to Ireland in 1916 & took part in 
the rebellion of Easter, 1916, & was interned. 
On his release he took part in illegal drilling, 
&, on being arrested in Ireland, a sum of 
money was found upon him, which was 
taken & detained by the police authorities, 
the seizure & detention being subsequently 
ratified by the Chief Secretary for Ireland. 
In an action by pltf. against the Chief Comr. 
of the Police for the recovery of the money, 
deft. pleaded that pltf. was an alien & that 
the money was detained by direction of the 
Crown as an act of State :—Held: the plea 
was bad & pltf. was entitled to judgment. 

(2) Semble: the fact that a subject of a 
friendly State residing within the realm 
under an implied licence from the Crown 
violates the local allegiance which he owes 
to the Crown does not disentitle him to the 
rights of an alion amy until the Crown with- 
draws its protection.—J OMNSTONE v. PEDLAR, 
[1921] 2 A. ©. 262; 90 L. J. P. O. 181; 125 
I. T. 809; 87 T. L. R. 870; 65 Sol. Jo. 
679; 27 Cox, C. 0. 68, P. O. 


Annotation i--As to (1) Refd. Commercial & Estates Co. of 
Egy pt v. Board of Trade, (19%5}] 1 K. B. 27 


66. 
69. 
70. 
79. 
82. 


85. 


04. 


96. 


97. 


105. 
106. 


PART II. SECT. 7, SUB-SECT. 


120i. Right to hold & d 3e— Law 3 
of 1685— Act 35 of No Oone any with 
Asialrc shareholders.)—Law ; 


Add. Annotalion:—Mentd. Rodriguez v. 
Speyer, [1919] A. C. 59. 


Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1919] 1 K. B. 620. ° 
Add. Annotalion :-—Refd. 
Speyer, [1919] A. O. 59. 
Add. Annotation :—Folld. Falcon v. Famous 
Players Film Oo., [192] 2 K. 1. 474. 


Add. ‘Annotation :—Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 


Add. Annotations :-—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. C. 262. Mentd. Markwald 
v. A.-G., [1920] 1 Ch. 318; The Tervaete 
(1922), 128 L. T. 176. 

Add. Annotation :—Dbtd. Falcon v. Famous 
Players Film Co., |1926] 2 IK. B. 474. 


To the cross-reference after this case to 
Copyright Act, 1911 (c. 46), add ‘' &, generally, 
COPYRIGHT, Vol. XIII., pp. 180-182.” 


Add. Annotations :—Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 848; Johnstone v. 
Pedlar, [1921] 2 A. C. 262; The Tervaete 
(1922), 128 L. T. 176. 

Add. Annotation :-—Mentd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

Add. Annotation :—Mentd. Fasbender v. 
A.-G., Kramer v. A.-G., [1922] 2 Ch. 850. 


Rodriguez iv. 


114, 


116. 


119a. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


Add. Annotations :—Consd. Re Lyne’s Settle- 
ment Trusts, Re Gibbs, Lyne v. Gibbs, 
[1919] 1 Ch. 80. Refd. Re Berchtold, Berch- 
told v. Capron, [1923] 1 Ch. 192. 


Add. Citations :—Sty. 20, 40, 75; 1 Roll. 
Abr. 19b. 

Add. Annotations :—As {io (1) Consd. Du 
Hourmelin v. Sheldon (1838), 1 Beav. 79; 
Barrow v. Wadkin (1858), 27 L. J. Ch. 129. 
Refd. A.-G. v. Sands (1670), Freem. Ch. 129 ; 
A.-G. v. Duplessis (1752), Park. 144: Burgess 
v. Wheate, A.-G. v. Wheate (1759), 1 Eden, 
177; Ritteon v. Stordy (1855), 3 Sm. & G. 
230; Sharp v. St. Sauveur (1871), 7 Ch. App. 
343. As to (2) Refd. Burgess v. Wheate, 
A.-G. wv. Wheate (1759), 1 Eden, 177. 
Generally, Mentd. Cage v. Acton (1699), 12 
Mod. Rep. 288. 


.\—A devise of land to 
trustees, upon trust to sell & invest the 
proceeds in the public funds upon trust for 
persons some of whom were aliens :—Held : 
the aliens did not take any interest or estate 
which the Crown could lay claim to.—DE 
JIOURMELIN v. SHELDON, Dr HOURMELIN v. 
A.-G. (1839), 4 Jur. 116. 











140a. Member of Stock Exchange.]—By the rules 


porp, [1920] App. D. 530.—S. AF. 
PART II. SECT. 8. 


of the London Stock Exchange each member 
is elected for one year only, & must come up 
for re-election annually under rule 21, which 
provides that the committee shall on the 
first Monday in March proceed (inter alia) to 
elect such members as they shall deem 
eligible to be members of the Stock Exchange 
during the following ycar commencing on 
Mar. 25 then instant. In 1917 an objection 
was lodged against the re-election of applt., 
who was a British subject naturalised in this 
country & denationalised in Germany, at 
the election to be held in March of that year, 
on the ground of his enemy birth. Upon 
the invitation of the committee applt., first 
in a letter & afterwards at an interview, set 
forth various facts in proof of his loyalty 
to the country of his adoption, but eventually 
the committee refused to re-elect him. 
Applt. impeached this decision on the ground 
that the committee had acted arbitrarily & 
capriciously & had been influenced by 
irrelevant considerations :—Held: the de- 
cision of the committee had proceeded solely 
upon the ground of applt.’s enemy birth, & 
before deeming him ineligible for re-election 
on that und he had been given an oppor- 
tunity of being heard. The committee hav- 
ing acted honestly & fairly in the exercise 
of their discretion & within their competence, 
it was not open to any ct. to review their 
decision.— WEINBERGER v. INGLIS, [1919] 
A. ©. 606; 88 L. J. Oh. 287; 121 L. T. 65; 
35 T. L. R. 399; 63 Sol. Jo. 461, H. L. 

See, further, Stock EXCHANGE. 


is ineligible to hold —R. rv. HEIGHTON 
fy) (1922), 69 D. L, R. 386; 55 N.S. R. 
G. & R.) 512.— CAN. 


& Act 35 of 1908 do not appl to joint 132i. Civil office of trusi—Town 18211. S. P. R. v. HEIGHTON (2) 
stock cos., even though their shares are inspoctor.}—The office of town in- (1922), 69 D. L. R. 396; 565 N.S. R 
held by Asiatics.—Dapoo v. KRUGERS- spectur is one of trust which an alien (G. & R.) 527.—CAN. 
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144, Add. Annotation :—Refd. Johnstone v. Ped- 
lar, [1921] 2 A. O. 262. 
146. Add. Annotation :—Refd. Central India Min- 


ing Co. v. Soc. Coloniale Anversoise, [1920] 
'1 K. B. 758. 


147. Add. Annotations :—Mentd. Markwald v. 
A.-G., [1920] 1 Oh. 348; Johnstone v. 
Pedlar, [1921] 2 A. 0. 262; The Tervaete 
(1922), 128 L. T. 176. 


149. Add. Annotation :—Mentd. Lala Indar Prasad 
pe tue Jagmohan Das (1927), 43 T. L. R. 

154. Add. Annotation :-—Mentd. 
Speyer, [1919] A. C. 59. 


155. Add. Annotations :—Apld. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 513. 
Mentd. Re Ferdinand, Ex-Tsar of Bulgaria, 
[1921] 1 Ch. 107; Johnstone v. Pedlar, 
(1921]2 A. ©. 262. 


156a, .)—A man who, having a business 
& commercial domicil in a neutral country, 
returns to his enemy country of origin \ 
engages in active hostilities against this 
country, leaving his business under the care 
of a manager, but controlling it himself from 
his domicil of residence so far as he is able, 
cannot be considered anything but an enemy, 
& his business is an epemy tirm & the assets 
are enemy property.—ITHE ANTWERPEN, 
[1919] P. 252,n.; 89 L. J. P. 26, n. 

Annotation :—Mentd. The Parana, (1919) P. 249, 

156b. ——.]—An action was brought to 
recover a debt by a firm consisting ot two 
French subjects & a German subject, & a 
sequestrator was subsequently appointed in 
respect of the property of the German 
pltf.:—Held: as the German subject was 
not residing wor carrying on business in an 
enemy State, the action was maintainable, 
& the sequestrator was not a necessary party. 
—-Re SUTHERLAND (DuUCUESS), BECHOFF & 
Co. ». BUBNA (1921), 65 Sol. Jo. 513. 


Add. Annotations :—Refd. Re Sutherland, 
Bechoff v. Bubna (1921), 65 Sol. Jo. 51%. 
Mentd. Re Ferdinand, Ex-T'sar of Bulgaria, 
{1921} 1 Ch. 107; Jobnstone v. Pedlar, 
[1921] 2 A. C. 262. 

Add. Annotations :—Generally, Mentd. The 
Dirigo (1919), 88 L. J. P. 192 ; The Noordam 


PART III, SECT. 1, SUB-SECT. 1. 


151 i, —— .}—The subject of | CAN. 
an alien State at war with His Majesty, 155 iit, —— 
who resides in the province of Quobec 
& has submitted to the lawe of that 
country, is not an alien enemy.— 


Rodriguez v. 











157. 


160. 





in 





ciety, the headquarters of which were 
Germany, held property in Natal 
& had an agent there for the manage: 


Vol. I.—Aliens. Cases 144—1965. 


in Time of War, 


(No. 2), [1919] P. 255; The Edna, [1921] 1 
A. O. 735; The Kronprinsessan Margareta, 


The Parana, etc., [1921] 1 A. O. 486; ho 
Vesta, etc., [1921] 1 A. O. 774. 
Citation :—For ‘[1916] A. O. 421° read 
** [1916] 1 A. C. 421.” 
Add. Annotation :—.As to (1) Consd. Stoeck v. 
Public Trustee, [1921] 2 Ch. 67. 
Add. Annotations :—-As to (1) Consd. Stoeck 
v. Public Trustee, [1921] 2 Ch. 67. As to (2) 
Refd. Stoock v. Public Trustee, [1921] 2 Ch. 67. 
Add. Annotation :—Refd. Re Sutherland, 
Bechofl v. Lubna (1921), 65 Sol. Jo. 518. 
166. Add. Citation :—subsequent proceedings (1921), 
85 Sol. Jo. 6138. 
168. Add. Citation :—1 Br. & Col. Pr. Cas. 605. 
Add. Annotation :—Generally, Mentd. (uas- 
dagli v. Casdagli, [1919] A. C. 145. 
Add. Annotations :— Mentd. Je Werdinand, 
ix-Tsar of Bulgaria, [1921] L Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262. 
Add. Annotations :---Mentd. The Dirigo 
(1919), #8 1. J.P. 192 ; The Noordam (No. 2), 
{19190] P. 255; The Edna, [1921] 1 A. O. 735 ; 
The Kronprinsessan Margareta, Nhe Parana, 
ete., [1921] 1 A. C. 486; The Vesta, ete., 
(1921, 1 A. OU. 774, 


161. 


162. 


163. 


178. 


181. 


183. Add. Annotation: -Refd. The Lutzow, [1015] 
| A. ©. 436. 
187. Add. <Annolulions: Consd. Rodrigues v. 


Speyer, [1919] A. C. 59. Refd. Krtel Bieber 
? Huo Tinto Uo., ete., 1918) A. OC. 260; Zee 
Badische Co., Bayer Co., ele., [1921)2 Ch. 33. 
Add. Annolalions :~—Refd. Rodriguez — v. 
Speyor, (1019) A. vu. 58. Mentd. Central 
India Mining Co. ». Soc. Coloniale Anversoise, 
{1920j | K. B. 7533 Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

Add. Annolalion :~ Refd. 
Speyer, (1910) A. ©. 59. 


Add. Annotalions :-- As to (1) Consd. ‘I'he 
Poona (1015), 61 lL. J. P. 150; The St. 
Tudno, (1916) BP. 291; Pe Hilekes, Wr p. 
Muhesa Rubber Plantations, [1917] 1 K. B. 
48; Ie Badische Uo., Bayer Cu., etc., [1925] 
2 Ch. 331.5 Russian Commercial & Industrial 
Bank v@ Comptoir d’Kscompte de Mulhouse, 
[1923] 2 K. LB. 680. Refd. KR. v. L. O. C., 


| 189. 


192. Rodriguez — v. 


195. 


D. lL. RH. 266; 15 Alta. L. RH. 204.-— | or BraThR OF CANADA, [1927] Kxch. 


C. Kt. 86.—CAN. 
PART III. SECT. 1, SUB-SECT. 2. 


oa. Widow of naturalised Brifish sub 
Ject —Nelurn to forevgn country after 
death of husband.|— Roxp., a German 


A Mission bo- 





RaGusz v. MONTREAL HARBOUR Comnra. 
ee 18 Q. P. KR. 898; Q. 
7. AN. 





156 {. Place of 


carrying on trade.j}—‘' Enomy ’’ means 
@ person, of whatever nationality, who 
resides or carries on business In enemy 
on ee v. BERGER (1917), 
40 0. L. R. 


165; 38 D. 


CAN. 


ment of its property & interests .— 
Held: (1) the society was resident In 
Gormany & wus an alien enemy ; 
(2) & person’s place of business, though 
one teat, 14 not the sole test of his 
erlomy character.— SIRisl v. UERVMANS- 
BERG MISSION Soormry (1916), 37 
N. L. R. 409.—8. AF. 


155 iv. ——-jJ—An “alien 
enemy ” does not mean a subject of a 


R. 26 K. B. 
residence & 





L. R. 47 


State at war with this country buta 
155 i. ae question | person of any nationalit wie resides 
whether & person is an alien enemy is | oy carries on business an enemy 
ie ice not by his nationality, but | country.—MALCOMEss v. DURBAN 
e place w resides or | § . 
carries. On business.—REVENLTOW- | TON COC oM (1917), 38 N. L. R. 
L v. STREAMSTOWN RuRAL Ses 
MounNICIPALITY, No. S511, [1917] 3 st. Who ts an “‘enemy” vwrithin 
WwW. W. R. 3; 37 D. L. R. 394; | Treaty of Peace (Germany) Order, 1920, 
affd., {1920} 1 W. W. R. 578; 52 | 8. 32.}+—-BAUMFELDER v. SEORETAKY 
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subject by birth, married a naturalised 
British subject tu Capo Colony. After 
the death of her husband in [901 rexp 
returned to Germany whee she 
resided untal 1915, & thon removed 
to Switzerland -Mcld op waa 
not an enemy undor Act 39 of 1916.— 
Tis TREASURY vp. Hane, (1919) App. 1). 
50.—S. AF. 


PART Ill. SECT. 1, SUB-SECT. 4. 

193 iit. ——--.} -A person who volun- 
tarily revides in a hostile country for a 
substantial period of time acquires 
the disability attaching to an enemy 
dur. that period even if ho wt 
British subject, unless such posidenc 
i4 With the consent of the Crown 
Hast AH JON v. ABDUL JALIL Kitts 
(1920), L L. R. 1 Lah. 276.—IND. 


Cases 195—199. 


195a. 


198. Add. Annotations :— Consd. 


198a. 


Ee p. London & Provincial Electric Theatres, 
(1915) 2 K. B. 466; Clapham S.S. Co. v. 
Handels-en-Transport-Maatschappij Vulcaan 
of Rotterdam, [1917] 2 K. B. 639; Continho 
Caro v. Vermont, [1917] 2 K. B. 587; Elders 
& es v. Hamburg Amerikanische Packet- 
f Act., Elders & Fyffes v. Hamburg 
Columbien Bananen Act. (1918), 34 T. L. R. 
275; Ite British Incandescent Mantle Works 
(1923), 129 I. T. 126; Swedish Central Ry. 
v. Thompson, [1924] 2 K. B. 255; Russian 
Commercial & Industrial Bank v. Comptoir 
d Escompte de Mulhouse, [1925] A. C. 112; 
Bohemian Union Bank v. Austrian Property 


Administrator, [1927] 2 Ch. 176. 8 to 
(2) Consd. The St. Tudno, [1916] P. 291. 
Apld. The Wamborn, [(1919] A. C. 993. 


Consd. The Noordam (No. 2), [1919] P. 255 ; 
Re Badische Co., Bayer Oo., etc., [1921] 2 
Oh. 831. Refd. The Vesta, [1920] P. 385; 
I. R. Comrs. v. Sansom (1921), 8 Tax Cas. 20. 
Aas to (8) Consd. Re Hilckes, x p. Muhesa 
Rubber Plantations, [1917] 1 K. B. 48. 
Refd. Fe Badische Co., Bayer Co., etc., [1921] 
2 Oh. 331. Aa to (4) Consd. Re Hilckes, 
Ea p. Muhesa Rubber Plantations, [1917] 
1 K. B. 48. As fo (5) Consd. Rio Tinto Co. 
v. Ertel Bieber (1917), 116 L. T. 810; Tingley 
v. Muller, [1917] 2 Ch. 144; Naylor, Benzon 
v. Krainische Industrie Gesellschaft, [1018] 
1 K. B. 331; Stevenson v. Akt. fur Carton- 
nagen Industrie, [1918] A. ©. 239. Refd. 
Re Aramayo Francke Mines, '1917} 1 Ch. 
451; Ertel Bieber v. Rio Tint Co., [1918] 
A. ©. 260; Rodriguez v. Speyer, [1919] A. C. 
59; He Munster, [1920) 1 Ch. 268; Je 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107; Re Rush, Warre v. Rush, [1923] 
] Ch. 56; Sunpson v. Maurice’s Evors. (1929), 
14 Tax Cas. 580. Generally, Mentd. Russian 
Commercial & Industrial Bank v. British Bank 
for Forcign Trade, [192112 A. C. 438; Brad- 
bury v. English Sewing Cotton Co., [1922] 
2K. B. 569; Todd v. Egyptian Delta Land 
& Investment Co., [1928] 1 K. B. 152. 


——.|—He BaniscuHE Co., Lrp., Re 
BaYver Co., Lrp., He GRIESHEIM ELEKTRON, 
Lrp., Re KALLE & Co., Lrp., Re BERLIN 
ANILINE Oo., Lrp., Re MEISTER Luctus & 
BRUNING, Lrv., No. 405a, post. 


Central India 

ining Coloniale Anversoise, 
[1920] 1 K. B. 753; Re Denatsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v Ottoman Rank, [1927] 2 K. B. 254. 


-]——In Jan. 1914, pltfs. entered into a 
contract with defts., who were a co. incor- 
porated under the laws of Belgium & had 
their registered office at Antwerp, to sell to 
them manganese ore deliverable in certain 
quantities during the second half of 1914 & 
the three following years alongside steamer in 
Bombay. In Sept. 1914, when the German 
armies were threatening Antwerp, the manag- 
ing director of deft. co. removed all the co.’s 
goods & the money in bank to London & 
came himself to London, & there, without 
any formal authority from the co., carried 
on business in his own name, but for the 
benefit of the co. After the German occupa- 
tion of Antwerp the German authorities 
placed tho co. under compulsory administra- 
tion. During the German occupation, meet- 
ings of the directors & ghascholdare were 
held at which formal business was transacted. 


Co. v. Soc. 
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These meeti were held so as to comply 
with Belgian aw & to keep the co. in exist- 
ence. e co. also collected & paid debte 
due to & owing by it in order to prevent the 
German authorities from winding up the co. 
& investing the uncalled capital in German 
War Loan, & with the like object it created a 
debt against its uncalled capital in favour 
of its bankers for the purpose of paying 
arrears of dividend on its preference shares. 
Pitfs. contended that the co. was an enenay, 
& they claimed a declaration that the con- 
tract was dissolved & was no longer binding 
on them :—Held: pltfs. were entitled to the 
declaration claimed; though acts which 
were necessary merely for the purpose of 
keeping the co. in existence might not amount 
to ‘“‘c i on business’’ within the 
Proclamation of Sept. 14, 1915, the collection 
of debts & discharge of liabilities with the 
intention of continuing the business amounted 
to a ‘‘carrying on business,’”’ & constituted 
the co. an ‘“‘enemy”’ within the Proclama- 
tion.—-CENTRAL INDIA MINING Oo. v. SocrtTt 
COLONIALE ANVERSOISE, [1920] 1 K. B. 758; 
89 L. J. K. B. 769; 122 L. T. 451; 36 
T. L. R. 88, OC. A. 

-]—Germany was in effective military 
occupation of Brussels & the greater part of 
Belgium at the date of an order for winding 
up the business carried on in this country b 
a German bank, of which a Belgian ban 
carrying on business in Brussels was an un- 
secured creditor :—Held: the Belgian bank 
was a creditor who was not an enemy within 
Trading with the Enemy Amendment Act, 
1916 (c. 105), s. 1 (3).—ARe DEUTSCHE BANK 
(LONDON AGENOY), [1921] 2 Ch. 291; 90 
I. J. Ch. 449 3 1261. T. 20; 37 T. I. R. 912 ; 
65 Sol. Jo. 781. 





198c. Registered in allied country—Government 


199. 
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overthrown—Non-recognition of usurping 
Government.)—Pltfs., an insurance co. with 
its registered office at Petrograd & a branch 
office in England, in Apr. 1917, entered into 
@ reinsurance treaty with defts., an Inglish 
insurance co., whereby pltfs. reinsured part 
of the risks of defts. At the end of the first 
year there was a balance in favour of pitfs. 
In an action to recover the amount of the 
balance defts. pleaded that as the Bolshevists 
had in Nov. 1917, usurped supreme power 
in Russia, & as the British Govt. was carrying 
on warlike operations against them pltfs. 
were alien enemies, & that owing to the 
entire suspension of business in Petrograd 
by reason of the usurpation the basis of the 
contract had been destroyed :—Held.: as the 
Bolshevist Govt. had not been recognised 
by this country as the Russian Govt., & as 
pitfs. had not adhered to the Bolshevists 
pltfis. were not alien enemies; & as defts. 
with knowledge of the facts had continued 
to treat the contract as alive by crediting 
lItfs. with premiums & debiting them with 
osses, the Bolshevist revolution had not so 
destroyed the basis of the contract as to put 
an end to it, & pitfs. were entitled to recover. 
—EASTERN OARRYING INSURANCE Co. v. 
NATIONAL BENEFIT LisE & PROPERTY ASSUR- 
ANCE Co., Lp. (1919), 85 T. L. R. 292. 
Add. Citation :—1 P. Cas. 75. 
Add. Annotations :—Mentd. The Abonema, 
The Hillerod, The Florida, The Albania, 
The Adjutant, [1919] P. 41; The Achilles, 


[1919] P. 840; He Certain Craft Captured on 

Victoria Nyanza, (1919) P. 838; The Orteric, 

{1920] A. O. 724; The Vesta, ete., [1921] 

1 A. O. 774; The Anichab, etc., {1922] 1 

F C. ane ‘he Steam 
avigation Oo. v. Procurator- 

42 TL. R. 81. io tae 


201. Add. Annotation :—Refd. Johnstone v. Pedlar, 


202. 


204. Add. Annotation :—Consd. Re 


205. 


207. 


208. 


{1921} 2 A. CO. 262. 


Add. Annotation : — Consd. 


Rodriguez v. 
Speyer, (1919] A. C. 58. = 


Ferdinand, 
Ex-Tsar of Bulgaria, {1921] 1 Ch. 107. 


Add. Annotation :—Consd. Fe Ferdinand, 
Icx-Tsar of Bulgaria, (1921] 1 Oh. 107. 


Add. Annotations :—Retd. Re Ferdinand, 
Ex-Tsar of Bulgaria, (1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. C. 262. 


Add. Citation :—1 P. Cas. 75. 

Add. Annotations :—Refd. The Achilles, 
{1919) P. 340; Re Certain Craft Captured on 
Victoria Nyanza, [1919] P. 83; The Orteric, 
{1920} A. C. 724; The Vesta, etc., [1921] 
1 A. OC. 774; The Anichab, etc., [1922] 1 
A. C. 285. Mentd. The Abonema, The 
Hillerod, The Florida, The Albania, The 
Adjutant, [1919] P. 41; Netherlands-American 
Steam Navigation Oo. v. Procurator-General 
(1925), 42 T. L. R. 81. 


208a. —— -—-— ~--— Effect of Trading with 


PAR 


206 fi. (p. 147) For “ Van Zyn v. 
PIENMAN ” read “ VAN ZIJL v. Pir- 
NAAR.” 

sb. Shares held by enemy subject—- 
Vested in Public Trustee—Power to 
sell.}—Held : War Precautions (Enemy 


Shar 
ll 


to authorise the Public Trustee to 
sell shares in a co. transforred to him to 
as being held by an alien enemy, wasa Co., {1925] 


(2), which empowered the A 


Enemy Acts, 1914-1916.)—(1) Under the 
common law of England the Crown has always 
had &, subject to the effect of the above 
Acts, still has the right to scize & forfeit 
private property, including choses in action 
& equitable interests therein, found in this 
Kingdom belonging to subjects of an enemy 
State. That right has not been abandoned 
by desuetude. The powers conferred by the 
above Acts, however, are so inconsistent 
with the exercise of the common law nght 
of forfeiture that that right must be treated 
as being thereby, at least temporarily, 
superseded. 

(2) In order to complete the title of the 
Crown to property so seized an inquisition 
of office must be held before the conclusion 
of peace. — Re FERDINAND, Ex-Tsak or 


T Ill. SECT. 2, SUB-SECT. 2.—A. 


eholders) Regulations, 1916 - 


, avaeeg of patent—Who entitled to.}-— 
Teld - paid by the 
Hcensee from the date of his licence up 
to the expiration of sJx months from 
the ending of the war, 1.¢., to 
1920, were not sums belonging to an 
onemy, & were not properly in the 
hands of the custodian; (2) royalties 
paid or to bo paid after June 10, 1920, 
were properly paid or payable in the 
hands of the custodian as a dabt duo 

an onemy.—He SYNTHETIO DRUG 
xch. C. R. 196.—CA 


(1) royaltics 


Vol. I.—Aliens. Cases 199—215b, 
tay ea [1921] 1 Ch. 107; 90 L. J. Ch. 1, 


enerally, Mentd. Netherlands-A morioan Steam 


nnotation :-—G 
en Oo. t. Procurator-Gonoral (1925), 42 T. I. BR. 
209. Add. Annotation : — Refd. 


Rodriguez uv. 
Speyer, [1919] A. C. 59. 


215a. Treaties of Peace && consequent Orders— 


What property subject to shares under— 

ht to assessment of damages in collision 
action.|—Before the outbreak of war, dofts., 
the German owners of the steamship M., 
recovered judgment against the British 
owners of the steamship K. for the amount 
of the damage arising out of a collision 
between the two vessels, & the damages wero 
referred to the registrar & merchants for 
assessment. Before defts. had filed thew 
claim in the registry the war had broken out 
A few days before the Peace Treaty was 
ratified the claim & vouchers were filed, but 
by consent they were troated as having been 
filed aftor the ratification. Thereupon pltfs. 
took out a summons for an order to set aside 
the filing & service of the claim & vouchers 
on the yround that under arts. 2968 & 297 of 
the Treaty & Treaty of Peace Order, 1919, 
s. 1 (xvi & xvii), the parties had no right 
to litigate the claim in the registry, inasmuch 
as, being a debt owing to German nationals, 
it had to be settled through the interven- 
tion of clearing houses :—-Held: (1) defts.’ 
claim was not a debt but a right, which by 
the Peace Treaty, art. 297, was subject to 
the right to be retained & Jiquidated ‘ in 
accordance with the law of the allied State 
» « - concerned,” namely, Cireat Britain ; 
(2) not being a debt, art. 296 did not apply ; 
(3) although defts. would not be able to 
handle the sum awarded, there was nothing 
in art. 297 or in Treaty of Peace Order, 
s. L (xvu)to deprive defts. of their right to 
proceed to a# reference, or tw provent pitfs. 
paying money into ct. with a notice that it 
was in satisfaction of the claim of German 
subjecte.—-THE Manip Garrz, [1920] P. 172; 
89 L J.P. 206; 123 L. T. 680: 36 T LR. 
417; 15 Asp. M. 1. O. 98. 


215b. —-—- —-—- Debt —Due to eae rin Mauso 


ched. to 


completing current tiansactions, 80 ay 
Lo mako its iecalisablo assets available 
to its creditors, ‘‘ so far as thoye trank- 
actions would fn ordinary course have 
boon carried out through ’? the London 
establishment. The bill having beeu 
dishonoured on presentation, ways 
retained by the London agency, which 
debited the German office with the 
amount, & filed a letter, which owing 
to war conditions could not be sent, to 
tho German office intimating the cir- 
cumstances. In an action on the bill 


14 of the aunex contained in the 


Jan. 10, 


valid exercise of the power conferred 
by War Precautions Act, 1914-1916, 
s. 4, & wae within the defence power 
of the Commonwealth.—-BURKARD vw. 
Pr ete (1918), 26 CG L. R. 4232.— 


Sina inom guaepales) Weeule 
cautions my Shareho ula- 
tions, 1916 reg. 11, au neioed te 


of shares transfer to 
Trustee, no 
beneficial interest in the shares was 


& wae a valid exercise of power 
conferred by War Precautions Act, 
1914-1916, 8. 4.-~BURKARD 0. OaKLEY 

8(2 1. Patent in name of alien enemy 
— Royalties paid by licensee during sua- 


¢.8. 


held by a person not an pamny sablect, 
ti 


215 {. Licensed to trade for limited 
eposes—Banking transactions.}—The 
ondon agency of a German bank 
which at the outbroak of war in 1914 
became an enemy, held a bill, drawn 
by a German subject & accepted by 


Germany for collection. It had been 
the practice of the bank that, if bills 
so sent were dishonoured, no legal 
proceedings were taken against ac- 
ceptors in Great Britein, but the 
bills were retransmitted to the German 
office 80 t p might be 
taken {n the German cts. against the 
German indorsers. Licences covering 
the whole pvriod of the war were 
issued to the London agency, empower- 
ing it to carry on banking business 
ander supervision, to the extent of 
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brought In 1922 by the Public Trustee 
against the Scottish acceptor ~—~-7/cld 
as an action on the Dill was not a 
transaction that wonld itn ordinar 
course have been cariied out through 
the London agency, the Hreonees con- 
ferred no right to sue —PUBLIO 
TRUSTEE v. Davipsor, [1925] 8. OC. 
451.—8COT. 

215 ii. Substitute this number for 
215 i, in original volunme. 


215bi. Treaty of Peace & conse- 
phi 


—W. 
Gene es eee at are | 


—(1) Veposle of money with the 
National Trust Co. for investinent in 


securities, mopeyment of which wa- 
guaranteed on dates which fel] durin 
the war; (2) not deposita in a savin 


Cases 215b—215h. 


216d. 
21 5e. ea ee 


bank & moneys invested with a loan 
co. to be withdrawn on notice & from 
the bank on presentinent of the bank 


sums of capital & 
should be held by the co. to the oredit 
of the owner until further advice.— 
SECRETARY OF STATE OF CaNADA v. 
NBEITZKE, SECRETARY OF STATE OF 


Treaty of Peace Order, 1919, does not affect 
the rights of an individual British national 
to resist a claim bythe Controller of the 
British Clearing Office to recover a debt 
which is admitted to be due to a German 
national, & is therefore an ‘‘ enemy debt ”’ 
within Treaty of Versailles & Treaty of Peace 
Order, 1919.—CLEARING OFFICE CONTROLLER 
v. Epwarps & Oo. (BREAD Strper), Lrp., 
{1923] W. N. 245. 


215c. -——~ ——— Trust estate—Accumulations of 


interest.|—He OHAMBERLAIN’s SETTLEMENT, 
CHAMBERLAIN v. CHAMBERLAIN, No. 49c, 
anle. 


— — —— —.]—Re TWALLENSTEIN, 
HALSTED v. BLANK, No. 287c, posi. 


—— Accumulations of annuities.] 
—By his will a testator, who dicd on Jan. 14, 
1916, directed his exors. to pay annuities to 
an Austrian & two German nationals ‘‘ until 
he or she shall die or mortgage or otherwise 
charge the same ... or until the happening 
of any event whereupon the same if given 
to him or her absolutely would no longer 
be received by him or her for his or her 
benefit.’”” No part of the annuities could be 
paid to the annuitants during the war by 
reason of Trading with the Enemy Amend- 
ment Act, 1914 (c. 12), but accumulations 
were retained by the exors., as no order was 
made under sect. 4 of the Act vesting the 
annuitants’ interests in the custodian :— 
Held: (1) as the Act of 1914 o1 ly suspended 
payments to the alien enemies & did not 
determine the ownership & ultimate destina- 
tion of their annuities, those annuities were 
not forfeited ab wnitio; (2) the annuities 
were forfeited & determined in the case of the 
German nationals as from Jan. 10, 1920, by 
tho charge imposed by the Treaty of Peace 
with Germany & Treaty of Peace Order, 
1919, & in the case of the Austrian national 
as from July 16, 1920, by the charge imposed 
by the Treaty of Peace with Austria & Treaty 
of Peace (Austria) Ordor, 1020; (38) the 
accumulations of the annuities until those 
respective dates became subject to the 
chargos & payable therefore to the custodian 
ur the administrator of Austrian property 
as the case might be—2ke LEVINSTEIN, 
LEVINSTHIN v. LEVINSTEIN, [1921] 2 Ch. 
251; 91 L. J. Ch. 823; 126 L. T. 177; 65 
Sol. Jo. 767. 

:—4s tv (3) Folld. Re Chamberlain's Settlmt. 





“ Ghamberlain v. Chamberlain, [1921] 2 Ch. 533; Re 
Bicdermann, Best v. Wertheim, (1922) 1 Ch. 31. 











-]—A testator, whose 
domicil was Itnglish, by his will directed his 
truetecs to invest a certain sum in the 
Hamburg State Loan & from the income 
thereof to pay a number of annuities, &, as 
& when the annuities fell in, to apply the 
income & the capital so set free in accumulat- 
ing a trust fund. That trust fund was also 


WwW 
~C R. 219.6 


215g. ee, eee = ee 


German.}—At the 
between England & Germany in 1914 
book ; (3) not moneys deposited with doft., as agont, held certain goods on of pitf. was not defeated b 
&® trust co, with instructions that all behalf of an enemy subject, which the Treaty of Peace, inasmuch as at 
interest so received goods, on the instructions of his 
prinaipal, the agent realiped between deft. was 

the outbreak of war & Mar. 30, 1915, debt sued for, therefore, did not arise 
with the result that he held, as tha 
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invested in the Hamburg State Loan. The 
annuitants. & those interested under the 
will in the trust fund, were German nationals : 
—Held: the interesta of the beneficiaries 
under the will were charged under Treaty of 
Peace Order, 1919, as being ‘‘ property, 
rights & interests ’’ in the United Kingdom. 
—HFAVORKE v. STEINKOPFF, [1922] 1 Ch. 
174; sub nom. Re STRINKOPFF, FAVORKE v. 
money: 91 L. J. Ch. 165; 126 L. T. 
7. 





——.]—Under the trusts 
of a marriage settlement of 1803 & in the 
events that had happened certain infant 
children, German nationals, were on Jan. 10, 
1920, when the Peace Treaty came into 
operation, entitled contingently on attaining 
twenty-one or marrying to an annuity of 
£150 a year. If neither infant attained a 
vested interest the annuity passed to the 
husband, also a German national. The 
annuity was secured by the covenant of the 
wife’s parents with the trustees, all British 
subjects, & was payable during the lives of 
the surviving covenantor & the surviving 
child, but the trustees were not to be liable 
for any loss occasioned by their neglect to 
enforce the covenant. The infants’ con- 
tingent title accrued in possession on the 
wife’s death on July 17, 1918, but the trustees 
had not enforced the payment of any instal- 
ment since then. The custodian having 
claimed the annuity, the trustecs submitted 
the mattor to the ct. The custodian had not 
obtained a vesting ordor :—Held: both the 
arrears & the contingent future inatalments 
payable after Jan. 10, 1920, were property 
rights or intereats within Peace Treaty Order, 
1919, 8. 1 (xvi), &, notwithstanding the 
infants’ personal incapacity, were caught by 
the charge.—Re NKUBURGER’sS SETTLEMENT, 
PoRESHEW v. PusBLic Truster, [1923] ] Ch. 
508; 92 L. J. Ch. 442; 120 L. T. 7385; 67 
Sol. Jo. 500. : 


215h. —— ——— Accumulations of annuifies./— 


By his will dated Mar. 31, 1911, a testator 
bequeathed an annuity of £250 to an Austrian 
national ‘‘ until he shall die or voluntarily or 
involuntarily alienate or encumber... the 
same.”’ Testator died on Aug. 22, 1914, 
during the war. The annuity was therefore 
accumulated in the hands of his legal personal 
representative, who made the proper returns 
to the custodian under Trading with the 
EKnemy Amendment Act, 1914 (c. 12), s. 3, 
but no vesting order was made under sect. 4. 
By Treaty of Peace (Austria) Order, 1920, 
the annuity & its acoumulations were, as 
from July 16, 1920, charged in favour of the 
administrator of Austrian Property, to secure 
(inter alia) payment of debts owing by 
Austrian to British nationals :—-Held : (1) the 
accumulations up to July 16, 1920, passed 
to the administrator of Austrian. property ; 


215b ii. ——- —— —— Due t under Trading with the Knemy Act, 
outbreak of war ee fibeg , claimed the moneys in 


of deft. —Held: the olamm 
y reason of 


the date of the declaration of war 
a German national, & the 


out of a transaction or contract made 
a sum of “by a national of one power with a 


of realisati 
ADA v. WIEHMAYER (1921), 68 bose 6s. 9d. Prior to the war Geft.’s national of an ppees power.— 
pr L. R. 443 ray 8. 0, e263 3 varying, ongage v. SHERWOOD, [1928] 


of Pusuic Tr 


ment n at a salary USTEER 
£5 per week. Plitf.,asapublictrustee, W. A. L. R. 1123.—AUs. 
114 


e 21 Bl. amr eans 


any.}—-RANDFONTEIN Estates GOLD ropert 
INING COo., 


57 6.—S. A e 


---The words “all property, 


a 

coverture subject to a restraint on an- 
ticipation.-COWPER vo. FRANKENBERG 
(1981), 21 8. Rr N. 8. Ww. 388.—AUS. 


@) the charge created by Treaty of Peace 
Order was not an involuntary alienation or 
encumbrance within the meaning of the will, 
so that the current annuity since July 16, 
1920, was not forfeited, but was payable to 
the administrator of Austrian property.—Re 
BIEDERMANN, BrEst v. WERTHEIM, [1922] 
1 Ch. 31; 91 L, J. Ch. 105; 88 T. L. R. 37; 
68 Sol. Jo. 107; on appeal, (1922) 2 Ch. 771, 


— — Trust estate.|—Sec Nos. 215e- 
215g, ante. 
215i. —--- -—-—- Shares in English company.]— 


FASBENDER v. A.-G., Kramer v. A.-G., No. 
40d, anfe. 


215}. -—-—- —-— Property in England.]—-A person 


of dual nationality, who is a British subject 
by British law, having been born in England, 
& also a German subject by German law, 
is a “‘ German national” within the Treaty 
of Peace with Germany, art. 207, & Treaty 
of Peace Order, 1919, giving effect to it, & 
is not entitled to have property in England 
belonging to him exempted from the charge 
created by sect. 1 (xvi) of that Order.— 
KRAMER v. A.-G., [1923] A. C. 528; 92 
L. J. Oh. 3338; 129 L. T. 390; 39 T. L. RR. 
462; 87 Sol. Jo. 552, BH. L.; affg. S. C. sub 
nom. FASBENDER v. A.-G., KRAMER v. A.-G., 
{1922} 2 Ch. 850, 0. A 


Annotatin :—Refd. Re Rush, Warre v. Rush, {1923} 1 Ch. 56, 
215k. 
anticipation.]|—-The charge imposed by cies | 











Subject to restraint on 


of Peace Order, 1919, 5s. 1 (xvi), upon a 


propery) rights & interests in this country 215m. —— 


elonging to German nationals at the date 
of the coming into force of the Treaty of 
Versailles attaches to the interest of a married 
woman, who is a German national, in property 
in England settled upon her for life without 
power of anticipation, notwithstanding the 
restraint upon anticipation.—VuBLIC Thus- 
TEE v. WOLP, [1923] A. C. 5443 92 I. J. Ch. 
520; 129 L. T. 738; 39 T. L. 2. 5533; 67 
Sol. Jo. 637, H. L. 3; revsg. S. ©. sub nom. He 
Rusy, WARRE v. Rusu, [1923] 1 Ch. 56, C. A. 


Annotations :—Refd. Re Neuburger’s Settinit , Korcshew v. 
Public Trustee, [1923 


} 1 Ch. 508 Mentd. Morgan v. 
eee & Kirby, {1023} P. 1; Parr v. A. G., [1026] A.C. 








Belonging to foreign bank in 
liquidation.]—Pltfs. were the reccivers of the 
Austro-Hungarian Bank appointed by the 
Reparations Commission under Treaty of 
Peace with Austria, art 206, & entrusted 
with the duty of liquidating the bank for 
the purpose of distributing the liability on 
the currefcy notes of the bank among the 
several States among which the territory of 
thé former Austro-Hungarian monarchy had 
been divided. Art. 249 of that Treaty pro- 


216ii. —- —— Bearer shares & 


charge created by 





2 
Property in Aus- 11922) St. R. Qd. 
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vided that ‘‘ subject to any contrary stipula- 
tion ’’ in the Treaty, the British Govt. might 
retain & liquidate the property in this 
country of ‘‘ nationals of the former Austrian 
Empire "’ which expression, as the ct. found, 
included the Austro-Hungarian Bank, & 
charge it with the payment of claims by 
British nationals in respect of (inter alia) 
debts due to them by Austrian nationals. 
By the same articlo Austria undertook to 
compensate her own nationals for tho 
retention of & charge upon their property. 
Defts. were the custodian of enemy property 
in this country & the administrator appointed 
by Order in Council to liquidate the property 
of Austrian nationals in this country & 
administer the above-mentioned charge. 
Pitfs. claimed that art. 206 was a ‘“ contrary 
stipulation ’’ within art. 249, that the pro- 
perty of the bank in this country was conse- 
quently not subject to the charge, & that 
they & not defts. were entitled to administer 
that property :—Held: there was no incon- 
sistency between the two articles, which 
dealt with different subject matters, the 
only effect of art. 249 upon the liquidation 
under art. 206 being to replace the assets of 
Austrian nationals in this country by assets 
of equal value in Austria if the Austrian 
Govt. carried out its undertaking, & the 
action must be distnissed.—LUXARDO 1. 
Puspnic Trusrer, [1924} 2 Ch. FL73; 93 
J, J. Oh. 4253 181 L. T. 200; 40 T. L. RR. 
546; 68 Sol. Jo. 7387, OC. A. 


Policy money—Payable in 
England.]—Pitf. co. was incorporated by 
special Act of the Jvegislature of New York, 
& had its central office & the bulk of its 
assets in New York. ‘he cu. had a branch 
in London, & in most of the capitals of 
Rurope, the branch in Paris being its head 
office for Isurope. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain 
life policies signed by the president & secre- 
tary of the co. & countersigned by tho 
general manager for Kurope were issucd in 
London to German nationals belore the 
outbreak of the war. Whe policies were not 
under seal, The policy moneys wero ex- 
pressed to be payable in London, but all 
premiums were payable cither at the central 
office in New York or at the eftice where the 
insurance was payable & proofs of death 
were to be furnished at the New York office. 
An indorsement on the policy provided that 
it should be construed according to Mnglish 
law. In an action to determine whether the 
policy moneys payable under the policies in 
question, which had matured on or before 
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Jan. 10, 1020, the date when the Treaty of | 


Peace with Germany came into force, were 


*‘ property, rights & interests within His | 
Majesty’s Dominions "’ belonging to German | 
nationals, & as such were subject to the charge — 
created by Treaty of Peace Order, 1919, | 
8. 1 (xvi) :—Held: (1) there was nothing in | 
art. 299 of s. V. of the Peace Treaty, or in | 
par. 11 of the annex thereto, to indicate that | 
the property, rights, & interests of the. 
assured under such contracts were to be 

excluded from the general ch under | 
par. 4 of the annex to s. IV.; (2) inasmuch 
as & corpn. might have a dual residence, & | 
there was evidence that pltfs. were resident | 
both in New York & in London carrying on 

business in both places & in both places 

being subject to the jurisdiction of the cts., 

it was permissible & necessary to look at the 

terms of the contracts & to determine from 

them at what place the debts would be 

recoverable. Applying that test in the 

present case, the debts were recovorable in 

London where they were expressed to be 

payable, &, that being so, they were situate 

within His Majesty’s Dominions & became 

subject to the charge.—Ne&w YorK LiIFH 

INSURANCE Co. v. PuBLIC TRUSTER, [1924] 

20h. 101; 93 L. J. Ch. 449; 131 L. T. 438; 

40 T. L. R. 480; 68 Sol. Jo. 477, O. A. 
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contemplated the admission of debte, & 
defte. were prepared to pay the amount 
claimed as the price of the goods, the British 
clearing office admitted the debt, & the 
pane money was cleared in 1923. Ata 
ater period the claim for interest was mC 

ut forward. This claim defta. still disputed, 

ut the two clearing offices arrived at a joint 
decision that interest was pre upon the 
principal sum admitted by the British clearing 
office. Notice of the decision was conveyed 
to defts. in a letter dated Sept. 13, 1923. 
The decision took the form of an intimation 
that the British & German clearing offices 
had jointly agreed that interest in accordance 
with par. 22 of the annex to sect. III. of 
Part X. of the pare was payable upon 
the admitted debt at the rate of 5 per cent. 

cr annum calculated from dates specified. 

he notice then continued as follows: ‘In 
default of a notice of appeal under r. 22 of 
the Rules of Procedure of the Anglo-German 
Mixed Arbitral Tribunal, the interest on the 
said sum of ... at the rate of 5 per cent. 
from (the date named) to the date of crediting 
& advice to the German clearing office will 
be credited by the British clearing office to 
the German clearing office.”” No appeal was 
brought, &, after the expiry of the time for 
appealing, pltf., the controller of the British 


Annotations :—As to (2) Retd. Swedish Central Ry. v. Thomp- 
son, [1924] 2 K. B&. 255; Republica de Guatomala v. 
Nunez, (1927] 1 K. LB. 669. 


clearing office, sought to enforce this joint 
decision by action on the ground that a 
joint decision unappealed from should, on 





215n. 


——. Share of enemy partn ;r in firm.]— 
So far as English law is concerned one 
partner in a firm who purchases the share 
of an enemy partner therein during hostilities 
acquires no fresh right & has no fresh remedy 
as a result of such purchase. Such encmy’s 
interest in the concern still falls within the 
category of ‘‘ property, rights, & interests ’’ 
subject to the charge created by Treaty of 
Peace Order, s. 1 (xvi) so the purpose of 
giving effect to art. 297, & by ‘Treaty of 
Peace Orders, s. 1 (xvii) (ccc) is payable 
to the administrator of German property.— 
FrinpD v. GERMAN PROPERTY ADMINISTRATOR, 
[1826] Oh. 757; 95 L. J. Ch. 4; 184 L. T. 
876; 69 Sol. Jo. 707. 


2150. ———- Joint decisions of Clearing Offices— 


Effect.)—In 1913 defts. had entered into 
contracts with German sellers for the purchase 
of a quantity of nitrate, delivery of which 
was to be made to defts.’ agent alongside the 
vessel at Iquique, & payment for which was 
to be made in London after presentation of 
bills of lading. Several cargoes were shipped, 
but war broke out before the vessels arrived 
at their destination & before the bills of 
lading, which were made out to order, could 
be presented. In these circumstances defts. 
poe delivery to their sub-purchasers 

y giving an indemnity to the ships, & 

resumably received payment for the nitrate 
From their sub-purchasers. After an interval 
the German sellers duly notified their claim 
for the price of the nitrate & for interest to 
the German clearing office, which in turn 
Datta! wore propered io; Gay woes. de 

efts. were pre pay w e 
Germans claimed as the price of the goods, 
though they disputed the existence of any 
debt, either in the strict legal sense or in the 
sense in which the expression is used in 
Treaty of Peace, art. 296, & they disputed the 
claim for interest. As the Treaty only 


215p. 


219. 
219a. 


116 


a@ true construction of the Peace Treaty, be 
regarded in the same light as if it was a 
foreign judgment, or the award of an arbitra- 
tor, & should, therefore, be enforced by the 
cts. of this country on the same principle as 
either a foreign judgment or an award is 
enforced :—Held: under Treaty of Peace, 
art. 296, as carried out by Treaty of Peace 
Act, 1919, & Treaty of Peace Order, 1919, the 
joint decisions of the clearing offices were not 
in the nature of judgments or of awards under 
an arbn., so as themselves to be enforce- 
able by action, & therefore the action failed. 
—CLEARING OFFICE CONTROLLER v. WEIR & 
Co. (1925), 95 L. J. K. B. 88; 183 L. T. 701; 
41 T. L. R. 608; 69 Sol. Jo. 809; 22 eee 
L. R. 280, C. A.; affd. (1926), 185 L. T. 705; 
42 T. L. R. 697, H. L. 


Action against administrator— Whether 
Attorney-General necessary party.] — The 
G. is not a necessary party to an action 
against the administrator of Hungarian 
property in which the susbtantial claim was 
against the fund, & a subsidiary claim for a 
declaration as to nationality was added.— 
GROEBEL v. HUNGARIAN PROPERTY ADMINIS- 
TRATOR (1925), 70 Sol. Jo. 345. 
Citations :—For ‘‘ Re HEGELBERG ”’ 
‘* Ré HAGELBERG.”’ 


-]—The controller of the 
London agency of an enemy appointed 
under the above Act ought not in the absence 
of special circ ces to pay (1) non- 
enemy holders of cheques drawn before or 
after the outbreak of war by enemy cus- 
tomers; (2) non-enemy holders of cheques 
drawn before or after the outbreak of war 
by mon-enemy customers; (8) pre-war 
acceptances of customers, whether enemy or 
non-enemy, of the London branch, or of other 
pecans domiciled for payment at the London 





read 





(4) Where cheques are drawn by the head 
office or any enemy branch on London 
branch payable to non-enemy persons, claims 
in respect thereof must not be met without 
the ction of the judge.—Re DRESDNER 
Bank (LONDON AGENOY) (1920), 64 Sol. Jo. 


426. 

219b. ~——- Effect of Treaty of Peace.}— 
(1) The provision contained in sect. 1 (3) of 
the above Act continues in force after the 
coming into operation of the Treaty of Peace 
of June 28, 1919. 

(2) The date at which the enemy or non- 
enemy character of creditors is to be deter- 
mined is the date of the winding-up order.— 
Re Dervurscpe Bank (LONDON AGENCY), 
[1921] 2 Ch. 30; 90 L. J. Oh. 406; 126 L. T. 
20; 37 T. L. R. 559: 65 Sol. Jo. 492 ; subse- 
quent proceedings, [1921] 2 Ch. 291. 

219¢,. —— Who are padatena ole pr the 
outbreak of war three enemy banks in the 
City were closed, but were afterwards re- 
opened under licence. Ultimately the Board 
of Trade made orders under the above Act 
winding up the businesses, & a controller 
was appointed for that purpose. The con- 
troller gave the managers notice purporting 
to terminate their contracts under which 
they were entitled to a ycar’s notice, & the 
contracts ap subject to German law were 
not determined by the outbreak of war. ‘The 
managers took out summonses claiming pay- 
ment of their salary monthly after the date 
of the notice, or damages for wrongful dis- 
missal :—Held: the claims for salary & for 
damages were not debts of a London business 
payable under the above Act, & the eee: 
tions failed.— He ANGLO-AUSTRIAN BANK, 
Re DReESNNER BANK, Re DIRECTION DER 
DIsScONTO GESELLSCHAFT, [1920] 1 Ch. 69 ; 89 
L. J. Ch. 86; 121 L. T. 640; 35 T. L. R. 736. 

















Annotation :—Consd. Re Vulcaan Coal Co., Harrison 1. , 


Harbottle, [1922) 2 Ch. 60. 

220. Add. Annotations :—Consd. Meyer v. Faber 
(No. 2), {1923} 2 Ch. 421. Refd. Re Vulcaan 
— Co., Harrison v. Harbottie, [1922] 2 Ch. 

221. Add. Annotations :—Refd. Re Dieckmann 
(1917), 117 L. T. 713; Meyer v. Faber 
(No. 2), [1923] 2 Ch. 42}. 

22ia. ——- ——— Liability of third party to put 
business in funds to meet bills.)—In June, 
1914, defts. by their Paris branch, drew ten 
bills of exchange, payable in London three 
months after date, on the Dresdner Bank. 
The Dresdner Bank accepted the bills at 
their London branch & received as security 
Russian promissory notes. Defts. provided 
no funds to meet the bills when they fell due 
&, under an arrangement between the 
Treasury & the Bank of England, the amount 
peye was discharged by the Bank of 

Ingland. By 1917 the Dresdner Bank in 
London had repaid the sum due for principal 
& interest to the Bank of England. In 


23a 
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1918 the Board of Trade, under the above 
Act, ordered the business carried on by the 
Dresdner Bank in London to be wound up, 
& appointed a controller to wind up the 
business, with power to collect all moneys 
owing to the bank & to bring actions in the 
name of the bank :—Held: (1) the trans- 
action was part of the ‘‘ business ’’ of the 
London _branch of the Dresdner Bank ; 
defts.’ liability to put the Dresdner Bank 
in funds to meet the bills was an asset of the 
London branch within the above sect., 
even if the London branch accepted the bills 
on the instructions of the head office in 
Berlin & debited the current account of the 
head office with the amount paid on the bills, 
& defts. were liable to repay pltfs. the monoy 
paid by them to the Bank of England in 
respect of the bills with simple interest ut 
5 per cent. on each instalment from the date 
of payment; (2) the action by the controller 
in the name of the Dresdner Bank (London 
Agency) was not an action in the name of a 
branch of that bank but an action in the 
name of the Dresdner Bank, & the addition 
of the words ‘‘ London Agency,’’ being morely 
descriptive, did not change pltfs. from being 
the Dresdner Bank into something unknown 
to the law as a legal person.—DRKSDNER 
BANK v. Russo-AsIATIO BANK, [1923] t Ch. 
209; 92 L. J. Ch. 204; 128 L. T. 63%; 67 
Sol. Jo. 277. 


Annotation :—Generally, Mentd. Russian Commercial & 
Industrial Bank v. Comptoir D’Kscompte do Mulhouse, 
(1923] 2 K. 2B. 630. 


222. Add. Annotation :—Refd. Mvyor v. Faber 


(No. 2), [1923] 2 Ch. 421. 


223. Add. Annotutions :— Refd. Re Vulceaan Coal 


Vo., Harrison v. Harbottle, [1922] 32 Oh. 60 ; 
Meyer v. Fuber (No. 2), [19283] 2 Ch. 421. 

; ——-- —-— Action in name of business— 
Addition of words ‘‘ London Agency.’’}— 
DrespNEn BANK v. Russo-ASIATIC BANK, 
No. 221a, ante. 





223b. ——_- —— -—-—— After Treaty of Peace.|/— 


The Treaty of Peace with Germany, art. 296, 
which declared that enemy debts as therein 
defined were to be settled through clearing 
offices to be established after the treaty came 
into operation, & the annex to that article, 
are qualified by art. 297, & the latter article 
& its annex cannot be construed as limited 
to a confirmation of what has been done 
under ‘‘ exceptional war measures ”’ prior to 
the coming into force of the Treaty, but 
must be held to validate all acta & procedure 
done thereafter in the execution of such 
exceptional war measures. 

Where an action was brought four months 
after the coming into force of the Treaty 
of Peace by the controller with the sanction 
of the Board of Trade, in the name of enemy 
subjects formerly carrying on business in 
London, to recover assets of the business 
alleged to be in the hands of deft. :~-i/eld : 


-_— 








—— me 





See pnamadisieemmemmanan 


T Wl. SECT. SUB-SECT. 2.— | stock on sale or return from persons powers under which the right of that 

ae B. ca). | with whom he could communicate, controller to apply to cad High Ba 

92231. Amending Act of 1916, s. 1— he must return or store them at con- was not to be measu y nd vA 
ordered to up—Sale 


Business p— signor’s expense.—Re TH 
M‘LINT {1918} 1 8. 
Cree ee wale “or reburns Poe SOOT. 


tandard laid down with 
aliailar applications by a Hquidator. 


OMBON, oe p. 
sag” BROKEN HILL Peorritary Co., LTp v. 


L. T. 137 


Miprpiewsie cos or Ped rete 
business Of an alien enemy |_——__— aj. Trading with Enemy Acts, 1914- WARNOCK (1922), 30 C. L. R. 362.— AUS. 
WOU 


Wound up, upon 1916—Buriness ordered to i 


was 0 
4 daoagpoters by the controller under the up—Power of 
ve sect 


—Held: a. 9 4-16 Acta —l’owers of controller, 
cower Fhoticed the Me ote Oe Trade & Dapyba (1919), I. L. R. 44 Bom 63! 


a _:-—-Held: he was 
to sel! the whole stock, butifthere wero auth 


sk. Enemy Trading Act, X of Wits 
—Business orderal to be wound up 
ke Worr 7 


identifiable consignmenta of unsold Customs to confer upon a controlicr IND. 
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the action was properly brought; & a motion 
‘by deft. to stay the proceeding on the ground 
that it was prohibited by the Treaty of Peace 
was dismissed.—MxyvEern & Co. v. FABER, 
[1921] 2 Ch. 226; 91 L. J. Ch. 283; 125 
L. T. 531. 

——— General position of eontroller.|— 
Re VULCAAN C'‘oAL Co,, HARRISON tr. HAR- 
BOTTLE, No. 223£, post. 

.J—At the outbreak of war 
‘in 11914, a British subject, resident in England, 
& three German ‘subjects, resident in Ger- 
many, were carrying on business in partner- 
ship in London. The outbreak of war having 
dissolved the partnership, the British partner 
with the sanction of the Home Office pro- 
ceeded to wind up the business. He got in 
a large sum of money, representing assets of 
the business, & discharged nearly all the 
liabilities, & had a balance in hand. The 


228¢c. 











By an agreement, dated Mar. 28, 1913, H. 
was engaged as manager of the Newcastle 
branch of a German co. registered in Holland 
until June 30, 1918, at a salary of not less 
than £1,000 per annum. On Aug. 14, 1916, 
the Board of ‘Trade made an order to wind up 
the business & appointed a controller under 
sect. 1 (1) of the above Act. On Aug. 31, 
1916, the controller dispensed with the ser- 
vices of H. At that date H. had in his 
possession certain moneys of the business, 
which he claimed to retain, as against the 
controller, to satisfy bis claim for damages 
for breach by the co. of the agreement :— 
Held: the claim was against the co., & not 


‘against the business, & Tl. was not entitled 


to retain the moncys as against the con- 
troller.— Re VULCAAN CoaL Co., HARRISON 
v. HARROTILE, [1922] 2 Ch. 60 ; 91 L. J. Ch. 
491; 127 J. T. 274; 66 Sol. Jo. 423. 


controller, appointed in 1918 under Trading Annotation :—Dbtd. Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 


with the Enemy Acts, 1916 (c. 105) & 1918 223¢. 


(c. 31), sued, in the name of the firm, the 
British partner for the balance of assets. 
Deft. contended that he had himself claims 
against the business, & that he was entitled 
to the taking of partnership accounts to 
ascertain those claims before paying over the 
assets :—Held: under the Acts, the con- 
troHer had not the powers of a trustee in 
bkpcy., his outside powers being those of a 
liquidator in a voluntary winding up, & he 
could not therefore override the ordinary 
law of partnership which ent: led deft. to 
the taking of accounts between himself & the 
other partners.—MEYER & Co. v. KABER 
(No. 2), [1023] 2 Ch. 421; 93'L. J. Ch. 17; 
129 L. T. 490; 389 T. L. R. 550; sub nom. 
MEYER & Co. v. Faurr, MBYER & Co. v. 
ELDER, 67 Sol. Jo. 576, O. A. 

223e. —--- ——— Dismissal of manager by controller 
—~Claim by manager for salary & damages for 
wrongful dismissal.|— lve ANULO-AUSTRIAN 
Bank, Re DRESDNER BANK, le DIRECTION 
DER DiIscONTO GESELLSCHAFT, No. 2) 9c, ante. 

223f. —— — —- ——— Claim by manager to retain 
money as against controller.}—A controller 
appomted by the Board of Trade under 
sect. 1 (1) of the above Act to wind up the 
LKinglish business of an enemy co. or firm, 
does not represent the co. or firm. His 
duties are to get in the assets & discharge 
the liabilities of the business. 226. 


224. 





——— Sale of business by controller— 
Damages for breach of contract.]—-At the 
outbreak of war the majority of the shares 
in M. Co., carrying on business in the United 
Kingdom, were held by, & the majority of 
the directors were, alien enemies. A con- 
troller of the co. was appointed. By the 
appointment of new directors the co. cam 
under British management. In Dec. 1915, 
M. Co. agreed to ecll, & IF. Co. to buy, the 
whole output of M. Co. until six months after 
the declaration of poace between England 
& Germany. In 1919 the Board of Trade, 
under the above Act, ordered the business 
of M. Co. to be wound up & the controller 
sold the business :—Held: although at the 
outbreak of war M. Co. became an alien 
enemy, yet its business could be lawfully 
carricd on under hew non-enemy management 
even if enemy shareholders might after the 
war benefit by such trading, &, although it 
was in consequence of the winding-up order 
that M. Co. was unable to carry out its con- 
tract, it was liable in damages to I. Co. for 
breach of contract.—Re British INCANDEs- 
CENT MANTLE Works, Lrp. (1923), 129 
Il. T. 126; 30 T. L. KR. 244; 67 Sol. Jo. 517. 


Add. Annotations :—Refd. Re Vulcaan Coal 
Co., Harrison v. Harbottle, [1922] 2 Ch. 60; 
Meyer v. Faber (No. 2), [1923] 2 Ch. 421. 


Add. Citation :—[1917] H. B. R. 243. 


PART III. anal jo 2.— | Fob.17,1915, the Admity. requisitioned ; at the time of her father’s death. 


the ship as she then stood 
280 ii. 








Proof of enemy's | of £86,000, but it was not until July 30, 
wnterest wn pronerty.}J—A British He 1917, that the Adnilty. 


at the price W.'’s widow was ai cettizen of the 
United States. Early in 1917, an 
paid the agreemcut was made by the trustee & 


Ject applied to tho ct. to mako a builders that suin, & they refused to ' the wife & daughter, pursuant to 
vesting order vesting in the custodian | Pay any interest from the date of  olause 11 of the will, by which, in 


for Scotland _a ship & £20,000, the | requisition, On Deo. 1, 
freight earned by the ship while nder Board of Trade pronounced an order 
requisition of the Admity. Heaverrod | vesting the sum of £79,732, with 
that the ene my firin, &tho two partners interest froin tho date of receipt of the application was made to the ct., 
thereof, wory “ the owners or at least | instalments, om the custo for 
part-ownors of the” «ship :—Meld; | Scotland under the above Act :-— 
appet. had failed to aver a sufficient | 2Z/cl@: the custodian was entitled to 
interest of the cnemy firm & ite | decree for &79,732 with interest from 
partuers in the ship {o make s. 4 (1) | the date of the interlocutor of the 

t 

t 


of the above Act a plicabio. —BURRELL | Jirst ee 
v. MAASHAVE 8.8. Co 








Lrp. (1919), | (1920) 8. C. (H. L.) 68.—SCOT. 


1917, the | effect, it was agreed that the whole of 
the assets in Ontaumo should be allo- 


cated to the widow. In May, 1919, an 


by the Secretary of State for Canada, 
for un order vesting in the custodian 
appointed under Consolidated Orders 
respecting Trading with the Enemy 
1916, one-half of the assets situated 
te. CLYDE, ; 1n Ontario of the estate of W., on tho 
ground that the said half belonged to 


or was held or managed for or on 


56 So. L. te ists sl. War Measures Act, 1914 ae 2) 
’ behalf of W.’s daughter, who was an 
any fonk Fine ar okt = Tota ments of Pantie raperty can be vested—T: enemy. The motion was made under 
ie price o, p to builder | fur greement by beneficiaries as Apr Consdlidated Order 28, which was 
by rare air orn enes, a At diepocition of nie fyairea racer co assed pursuant to the above Act :— 
: a citizen of the Un s who 
tracted to build a ship for Austrian | dicd be toie soabaeat these, toe alin ee ee expedient 


war between Great Britain & Austria 
the vessel warn nea completion, & 
the purchasers had d instalments of 
the price amounting to £79,782. On 


daughter, share & oe 
daughter was married 


shipowners. Qn the declaration of | of his estate was given to a trustee for | t2 w aoe 1919), 46 9. 
io. V 





118 


the svle use & benefit of Tie Asie tt & 


order asked for.—Re 
L. 86; 16 


a vGcaan mh : ae “234i read ‘“ 236 i,’* 


national, & was pesidine | in Germany 


235a. —— -—-—- ——— To wind up ership— 
Parties.}—-At the outbreak of war three 
German subjects were carrying on business 
a cae in Se with F., a 
ng. partner. er e partnership 
articles F'. was the g partner in 
London, & on the dissolution by the declara- 
tion of war he carried on the business & 
collected the assets with the view of liquida- 
tion. No accounts had been taken between 
the partners since Dec. 81, 1918. F. died in 
1920, & deft. was his legal personal repre- 
sentative. By an order of the Board of 
Trade it was ordered that all the property, 
rights, & interests of the three German part- 
ners in the assets of the firm in respect of any 
claim against the Nnglish partner, or his 
estate, should vest.in pitf., who should take 
all necessary proceedings to collect what 
might be due to the German partners. In an 
action by pltf. as custodian of enemy pro- 
perty with the object of winding up the 
partnership he claimed an account against 
deft. of all dealings between the German 
perner & the English partner, including all 
ealings with the partnership assets since the 
dissolution, payment of what should be found 
due, & an inquiry of what the partnership 
property consisted. The German partners 
were not added as pitfs. in the action :— 
Held: in the absence of the German partners 
as parties to the action no such relief as was 
asked could be granted, & the action failed.— 
Pousric TrusTex v, ELpEr, [1926] Ch. 776; 
05 L. J. Ch. 519; 135 L. T. 589, O. A. 


286. Add. Annotation :—Refd. Ite Ferdinand, Ex- 
Tsar of Bulgaria, [1921] 1 Ch. 107. 

236a. —~—- ——- ——— Effect of Treaty of Peace & 
consequent Orders.|— By Treaty of Peace 
Act, 1919 (c. 33), Treaty of Peace Order, & 
the Treaty of Peace with Germany, the power 
conferred by ‘Trading with the Enemy 
Amendment Act, 1914 (c. 12), 8. 5 (2), on the 
ct. to authorise tho custodian to pay out of 
property paid to him in respect of an enemy 
debts due by that enemy, has, so far as con- 
cerns pre-war debts due by German nationals 
to British nationals, come to an end. Pay- 
ment of such debts can now be made ante 
through the clearing office established under 
s. LI. of Part X. of the Treaty.—Re Nimr- 
HAUS, [1921] 1 Ch. 269; 91 L. J. Ch. 107; 
36 T. L. R. 425; 64 Sol. Jo. 426. 

Annotation :—Refd. fe National Bank fur Deutechland, Ite 

Anglo-Austijan Bank, [1921) 1 Ch. 284. 

236b. —— -—-— —— .J—At the outbreak of 
war a debt was due from a German bank to 
the London agency of an Austrian bank. 
Vesting orders were made, under which the 
property in England of the German bank 
was vested in the custodian. An order had 


ad 


sm. Trading wih Enemy Acta, 
1914~-1916-——-Powers & duties of cus- 
todian—Payment of mortyaye debt— 
Form of order—Cuoats J—Wherc. under 








ee ee en. 


dtecover} 


237a. 
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been made, under which the business of the 
London agency was wound up & a controller 
appointed. The controller applied to the 
ct. to give directions under the powers cuon- 
ferred by sect. 5 (1) or (2) of the above Act 
that the debt should be paid out of the pro- 
perty vested in the custodian :—ield : even 
if the power still subsisted under those sub- 
sects. to direct such payment to persons 
who were not British nationals under the 
Treaty of Peace, such power was discretionary 
& the ct. would not exercise it, ea m 
very speciaj circumstances, but would leave 
such debts to be dealt with under the Order 
in Council to be made at the termination of 
the war under sect. 5 (1) of the Act. —2e 
NATIONAL BANK FUR DEUTSCHLAND, Ie 
ANGLO-AUSTRIAN BANK, [021] 1 Ch. 28t3 
90 L. J. Ch. 153 123 L. T. O47. 


287. Add. Annotation :-—Folld. Dresdner Bank t- 


Russo-Asiatic Bank, [1923] 1 Ch. 209. 


——- Release of funds in favour of 
British creditors—Mode of distribution.]-- 
Funds were released by the custodian of 
enemy assets in this country trom his charge 
upon them under the Treaty of Peace Orders, 
the release being expressly limited in favour 
of creditors of British na raat There 
were no German creditors, but there were 
soine foreign creditors. Upon the trustee’s 
application for directions: J7eld: the ct. 
would direct the funds to be distributed 
according to Bkhpcy. Act, 1914 (ce. 59), but 
would give the custodian an opportunity of 
being heard, if he so wished, before the order 
was drawn up.— te WIShKLMANN, Erp. 
Trustee (1923), 02 L. J. Ch. 34105 [1928] 
HH. & CLR, 28. 





237b. —-—— Right to dividends— On shares held by 


alien enemies.] ~An English co. had certain 
ahen enemy sbarcholders & certam assets 
in Germany. Krom time to time after the 
outbreak of the war with Germany, repolu- 
tions were passed by the directors & by the 
co. wm general meeting declaring inlerun & 
final dividends respectively, subject in cach 
caso to a condition that as regards members 
of the co. resident in Germany, Austria & 
Turkey, the dividend should) be payable 
only out of assets in Germany, & as regards 
mombers resident elsewhere out of assets in 
Iingland. By an order made on Aug. 24, 
1916, under sect. 4 (1) of the above Act, it 
was ordered that the right to transfer the 
shares held by alien enemues & to receive anv 
dividends ‘“‘ now due & to accrus due thereon ”’ 
vested in the custodian, & the shares were 
transferred into his name in duc course :- - 
Held: the resolutions, 50 far as they provided 
for payment only out of assets in Germany, 


the hands of the Public Trustec. | from the inaster [n chambers, hn the 
Form of order stated.—He ScHURR 
41920), 27 © L. R, 442.—AUS. 


Suprome Ct. of Ontario, an order fot 
the payment of the amount info ct. 
| In November, 192), P, as atfouney for 
F., & the Curtodian of Allon Loemy 


8. 9p (2) of the 1914-16 Acts the Public 
Trustee {s A etiT ne pay whee or the 
property hin respect af an 
enemy Subject a mtge. debt & interest 
due by bim, the order should provide 
that the mtgee. should exceute a proper 

harge of the mtge. & deliver u 
upon oath to the Public Trustee a 
titles & other documents relating to the 
land mo -. Thecosts of a motion 
for an order under sect. 9 D (2), of the 
Public Trustee & of the enemy subject 
were allowed out of the property in 


| 
| 
i 
| 


sn. of enemy debt— 
Effect of Treaty of Peace &* subsequent 
Orders. )— Before the war, F., a German 
firm, sont to W. Co. in Canada goods 
on consignment for sale on commiesion, 

e war W. Co. sold the goods &, 
afterwards, sold ita aaseta to 
7 . which assumed W. Co.'s La- 
bilities, eek the Mability to F 
In June, 1920, ©. Co., having notice 
of competing claims by F. & its saqucs- 
trator in France, for the amount of 
said lability, applied for & obtained 
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| 


| 


Propcrty each wpplicd for payinent to 
hunself of the money an ct. s-—-TTeld 
the Custodian was entitled to the 
novey : fit represented an enemy 
“debt on jog by a debtor in Canada & 
recoverable by the Castodian under th« 
regulations of Treaty of Peace (ier 
many) Order, 1920, Part 1.—Cusronia’ 
or ALIEN EXEMY Propenty v. [1% 
SAVANT, [1928] 3 BD. L. 5, Jie 
8. C. RR. 242.-—CAN. 


Cases 237b—254. 


237d. 


In our cts. either by himself or by any 
person on his behalf until peace is 
restored. 

Where & municipality, having sold 
jand for taxea, serves notice on the 
owner to take proceedings on a caveat, 


were void as against the custodian, & the co. 
was liable out of any assets in its hands to 
pay him the amounte of the dividends, 
whether declared before or after the vesting 
order.—-ARAMAYO FRANCKE MINES, LTD. v. 
Pusuic Trusten, (1922) 2 A. O. 406; 91 
L. J. Ch. 643; 127 L. T. 661; 38 T. L. R. 
756; 66 Sol. Jo. 611, H. L. 3 affg. 8. CG. sub 
nom. Re ARAMAYO FRANCKE Minzs, Lrp., 
{1921} 1 Ch. 676, C. A. 


287c. ——— ——— Part of trust income—Payable to 


enemy i i) Held: sect. 2 (1) of the above 
Act related only to moneys payable under 
contractual obligations arising out of loans, 
pee or membership of a co., & not 

trust income payable by trustees to an 
enemy even when the income was derived 
from dividends on shares. 

(2) et his will a testator, who died in 1904, 
bequeathed his estate upon trusts whereby 
the residue & the proceeds of sale thereof 
were to go in equal shares to his children; & 
he directed his trustees to retain the share 
of each of his daughters upon trust during 
the life of the daughter to pay the annual 
income to her for her separate use without 
power of anticipation & until she should do 
or suffer any act or thing whereby the same, 
if payable to her absolutely or any part 
thereof, might have become payable or for- 
feited to or vested in any other person. In 
the event of a forfeiture under this pro- 
vision the income was given upon a dis- 
cretionary trust during the rem: inder of the 
life of the daughter, & subject thereto the 
daughter’s share was to be held in trust for 
her children & issue as therein mentioned. 
One of the testator’s daughters had inter- 
married with a German in 1908, & had since 
resided in Germany. Since the coming into 
{drce of the above Act, the trustees had 
accumulated tho income of her share, which 
amounted on Jan. 10, 1920, the date of the 
ratification of the Treaty of Peace with 
Germany, to about £4,000 :—Held: the 
daughter’s lifo interest was not determined 
on the coming into force of the above Act, 
but ceased on Jan. 10, 1920, by reason of 
the Treaty of Peace charge, & the accumula- 
tions of income up to that date were subject 
to the charge.—iIte HALLENSTEIN, ILALSTED 
v. BLANK, [1922] 1 Ch. 355; 91 L. J. Ch. 
420; 127 1. T. 68; 38 T. lL. R. 318; 66 
Sol. Jo. 299. 

Liability of custodian for super tax.]— 
ety ahha belonging to an enemy which is 
paid to or vested in the custodian under the 
above Act is, pending ite disposition by Order 
in Council after the termination of the war. 
removed from the control & beneficial owner- 





Annotation :—As to 


ENGLIsH anp Empree Dicest SuPPLEMENT. 


When war broke out in 1914, M., an enemy 
within the Act, owned real estate in England 
& shares & securities in British cos. By 
orders under sect. 4 of the Act the real estate, 
shares & securities were v the cus- 
todian. The Special Comrs. for Income Tax 
assessed the custodian to super tax as agent 
or receiver for M. The custodian disputed 
the legality of the assessment :—Held: (1) 
M.’s beneficial ownership of the property 
having ceased on the making of the vesting 
orders, the profits & gains received by the 
custodian were received by him in respect of 
M., but did not in his hands belong to M.; 
he did not receive or hold them as agent or 
receiver or trustee for M. within 5 & 6 Vict. 
ce. 35, s. 41, & therefore, he was not liable 
to be assessed to super tax; (2) as M. could 
not, after the war, ask to receive back the 
property except on the footing that a sum 
equal to the amount of super tax which, but 
for the war, he would have been liable to pay 
was paid, the custodian must, under the dis- 
cretion given to the ct. by sect. 5 (1) of the 
Act of 1914, pay that sum to the Comrs. as 
analogous to payment of a debt under 
sect. 6 (2).—Re Mt NsTER, [1920] 1 Ch. 268 ; 
89 L. J. Ch. 188; 36 T. L. R. 173; 64 Sol. 
Jo. 809. 

1) Reid. Re Ferdinand, Ex-Tsar of 


Bulgaria, (1921) 1 Ch. 107. 


240. 


241. 


250. 


—— Application to court—Rectification 
of register of shareholders.}|—Shares belong- 
ing to an alien enemy were after the declara- 
tion of war vested in the Public Trustee & 
sold by him. A four-day order was obtained, 
directing the co. to rectify the register of 
members, but that order was not complied 
with. The solrs. to the co. stated in corre- 
spondence they had the books of the co., 
but that all the directors & secretary had 
resigned :—Held: the Public Trustee was 
entitled to an order to carry out the transfer 
of the shares.— Re MAN1HOT RUBBER As 
TIONS, Lip. (1919), 63 Sol. Jo. 827. 


Add. Citation :—[1918-19] B. & C. R. 171. 


Add. Annotations :—Refd. Meyer v. Faber 
(No. 2), [1928] 2 Ch. 421. Mentd. Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 
Ch. 107. 

Add. Annotations :—Consd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 
[1920] 1 K. B. 7583; Re Deutsche Bank 
(London Agency), [1921] 2 Ch. 291. Refd. 
Jebara v. Ottoman Bank, [1927] 2 K B 264. 
Add. Annotations :—Mentd. Markwald v. 
A.-G., [1920] 1 Ch. 348 ; Johnstone v. Pedlar, 
[1921] 2 A. C. 262; The Tervaete (1922), 





ship of the enemy. During the interval the 258. Add. Annotations :—Consd. Rodriguez v. 
beneficial ownership is in statutory suspense . yer, {1919} A. C. 59. Mentd. Jo ne 
or abeyance, the custodian having mean- v. Pedlar, [1021] 2 A. C. 262. 
while limited powers of dealing with the 254. Add. Annotations :—Refd. Rodriguez v. 
property. Speyer, [1919] A. C. 59; He Ferdinand, 
PART III. SECT. 3, SUB-SECT.S.—A. to a STREAMSTOWN RuvuRa.L_ MONICI- 
250 vil. ——— Plawntrf) compelled to DP enabInn Tite tha ommee: if on allen rove No. anu 917) 3 W. W. RB. 
sue to cotablsh penvent: An jflien enemy, should be treated, to, some et a si a on iar 5 hs ae the 
enemy, un @ © re . W. R. ; ~ L. : 
by the Hoenoo of the King, cannot sue an alien enemy “who is deft. to an 16 Aita. L. R. 204.—CAN. 


action. 
not be dismissed 


Therefore the action should 

on the ground that 
pitf. is an alien enemy, for therefrom 
@ discharge of an order continuing the 
caveat & of the caveat 


a 
would follow.~-REVENLTOW-CROYINIL 
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: ---An alien creat f 
cannot enforce civil rights in a Brit: 
ot. during the period of hostiitics.— 
Srpist cv. HERMANSBERG Mission 
goers (1916), 37 N. L. R. 409.— 


Ex-Tsar of Bulgaria, [1921] 1 Oh. 107. 
Mentd. Johnstone v. Pedlar, [1921] 2 A. C. 
262 ; Re Sutherland, Bechoff v. Bubna (1921), 
65 Sol. Jo. 618. 

256. Add. Annotations :—Refd. Rodriguez  v. 
Speyer, [1919] A. ©. 598; Johnstone v. 
Pedlar, {1921] 2 A. C. 262. 

257. Add. Annotation :—As to (2) Refd. Johnstone 
v. Pedlar, [1921] 2 A. C. 262. 

259. Add. Annotations :—Folid. Krauss v. Krauss 
& Orbach (1919), 85 T. L. R. 687. Refd. 
Procurator in Egypt v. Deutsches Kohlen 
Depot Gesellschaft, [1919] A. OC. 291. 


260. Add. Annotations :-—Refd. Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Re Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 513. Mentd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 

261. Add. Annotation :—Refd. Johnstone v. Pedlar, 
{1921} 2 A. O. 262. 

261a. —— Suit for dissolution of marriage. 
—An alien enemy, who has been registere 
as such & is domiciled in England, has a right 
to bring a petition for the dissolution of his 
marriage.—KRAUSS (OTHERWISE DEs SALLES 
D’EPINOIX) v. KRAUSS (OTHERWISE DES 
SALLES D’ErrInorx) & ORBACH (1919), 35 
T. L. R. 687; 63 Sol. Jo. 760. 


Add. Annotation :—Mentd. Fried Krupp Akt. 
as poreonere Tron Ore Co. (1919), 120 L. T. 
Add. Annotation :—Refd. Stoeck v. Public 
Trustee, (1921] 2 Oh. 67. 

Add. Annotations :—Consd. Rodriguez v. 
Speyer, {(1919] A. ©. 59. Mentd. Re 
Ferdinand, Ex-Tsar of Bulgaria, [1921] 1 Ch. 
107; Johnstone v. Podlar, [1921] 2 A. CU. 
262 ; Re Sutherland, Bechoif v. Bubna (1921), 
85 Sol. Jo. 513. 

Delete the cross-reference following this case. 





272. 


276. 
280. 
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patent had been vested in the custodian 
under Trading with the Enemy Amendment 
Act, 1916 (c. 105), & pltf. could not maintain 
the action :—Held: pltf. could not maintain 
the action because (1) at the date of the 
alleged infringement, he had been a ‘‘ hostile 
person ’’ within the General Vesting Order 
made under Trading with the Enemy 
Amendment Act, 1916, & the patent had 
been vested in the custodian, & the Divesting 
Order had not transferred to pltf. a right of 
action that had accrued to the custodian ; 
(2) the case fell within the Treaty of Peace, 
art. 809.—WILDERMAN v. BerK (IF. W.) & 
Co., [1925] Ch. 116; 94 L. J. Ch. 186; 182 
L. T. 684; 41 T.L. R. 60; 42 R. P.O. 79. 
——.}— See, also, original volume, Nos. 202, 
269, 270 
280b. Debt incurred by neutral.| - 
Deft., a Norwegian subject, living in England, 
incurred a debt to pltfs., an Austrian co., 
before the outbreak of war. After tho 
Treaty of Peaco pltfs. sucd deft. for the 
amount :—Held: although the claim was 
against a neutral subject, yet, as Treaty of 
Peace Order, s. 7, made the dobt payable to 
the administrator & transferred to him all the 
rights of the creditors, pltfs. had no right to 
bring the action.-—Josre INWALD AOT. v. 
PFUIFFER (1927), 43 T. L. R. 390, C. A.; affd. 
(1928), 44 T. Iu. R. 852; 72 Sol. Jo. 206, 1.1. 
Add. Annotation: — Refd. Rudriguez »v. 
Speyer, [1919] A. CO. 59. 
Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 
Add. Annotations :—Consd. Rodriguoz +. 
Speyer, [1919] A. ©. 59. Mentd. Jte lerdi- 
nand, Ex-T'sar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pedlar, [1921] 2 A. O. 262; 
Re Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 613. 











288. 
291. Rodriguez ov, 


298. 





280a. Effect of peace—Treaties of Peace & con- 295. For “‘ but not to a counterclaim,” read “ but 
sequent Orders—Right to sue after restoration nat a counterclaim.” eee om 
of peace—Cause of action arising during war.] Citation = For 34. P. CC. 352 ” read 31 
—In an action for infringement defts. alleged R P.O. 339. 
(inter alia) that, at all material times, pltf. 297. Add. Annotalions:- Refd. Rodriguez t. 
had been residing or carrying on business in Speyer, [1919] <A. C. 59. Mentd. Ie 
Germany ; that, having regard to the Treaty Ferdinand, Ex-Tsar of Bulgaria, [1821] | 
of Peace, art. 309, or, alternatively. under Ch. 107; Johnstone v. Pedlar, [1921] 2 A. C. 
the common law, he could not sue; & that, 262; Re Sutherland, Bechofl v. Bubna 
at the dates of the alleged infringements, the (1921), 65 Sol. Jo. 518. 
. ct) eo ‘aisicnembe hocks ? e ‘ 
13, 101d ™ ae Dennen Mot Act.) Per aAN 0 Frown (1918),0" fe PART Hi. SECT. 2; arenas oc 2 
; : i » CG : mh » 4 3 — ny, who 
pe i ——.J—~An all R. de J. 438.—OAN. in taped by fy irltish autjeat in a 
regs t: i ontario, althos en ee 876 ii, —— ——- ——.]—A man of British ct. Is ontitled to be heard in 
country us at war with ours, sa jong ax ADRtte Hungarian nationality camo lo dfenee —Untox Baris g- Loman, 


he conducts himself peaceably, & Is 
within the above Proclamation, ia 
entitled to bring & maintain an action 
in any ct. in Ontario —Knrisio v. 
HOLLINGER CONSOLIDATED GOLD 


Lp gs ee (1918), 41 O. L. R. 61; 
13 Oo. . N. 206.-—CAN. 


& re 


rosecuted 


officer’s warrant. 


tered as an alion enemy. In 
violation of the Jaw, he feft Canada 
without an ercaf, & on his return was 
& fined. 
@ was arrested uuder the {mimi 
His application for 


202 ill. }—An allen onoemy who 
fy pued has a right to defend the action 
& to appcal against any decision, final 
or {ntcriocutory, that may be given 
against him 





1917, 
tion 


In Dec. 


a writ of habeas us was refused Where a municipality served notlee 

256v. —— -—— Christian Ar- on the following grounds (1) he was == on the owner of land, sold for taxea, 
menian.}—-The cts. of the province of 4b alien enemy, & could not, without to take proceedings on a rarral, thereb 
Quebec are open to a Chnstian Ar- the King’s protection, sue in His compelling bim to procecd to establish 


menian specially ocxempted under 
Order in Council of Nov. 20, 1914.— 
Sap v. Pycarp (1919), 20 Q. P. R. 
178.—CAN. 


fl. Action under Families nade pcre 
er the 


tion Act.}-—An action brought un pee was 


Majesty’a ct.; (2) he was not within {it —Jifeld 
the proclamation conferring 

tection upon alien enemies; (3) 
he been within the protection of the 
proctamation, he lost his right b 
violation of the terms upon whic 


: the owner, being an allen 
enemy, should be treated as being tn 
the position of an alicn ¢nemy defend- 
ing an action, & the action should not 
be dismissed — ReEVENTLOW-CRIMINIL 
vw. STREAMSIOW N RURAL MUNICIPALITY, 
1920] 1 W W. RR. 677; 62 D ] 


pro- 
had 


ted: (4) the ct. 


? e L. z 
above Act, for tho benefit of the mother ad no right to 1 with the apa 68- 15 Alta. L. R. 204: affy., [1917) 
of deceased, she being an alien enemy, tion without the consent of the Minister 3 w., W. KR. 646; 37 D. L. BR. 39! — 
cannot be maintained.—Crenmas v. of Justicer— w (1918), CAN, 


29 Can. Cri 


IA ELEcCTRic Ry. Co., im, 
547; 130. W.N. 


Barrisn COLUMB 
[1919} 2 W. W. R. 549.—CAN, 


GOTTESMA 
Cas. 439; 41 0. L. i. 
344.—CAN 
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Cases 299-291. 


Add, Annotations :—-Refd. Richardson v. 
Richardson, [1927] P.228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


800. Add. Annotations :—Refd. 
Richardson, [1927] P. 228. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 669. 


802. Add. Annotations :—Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107; 
Johnstone v. Pediar, [1921] 2 A. O. 262; Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 618. 


303. Add. Annotations :—Consd. Re Ferdinand. 
Kix-Tsar of Bulgaria, [1021] 1 Ch. 107. 
Refd. Aksionairnoye Obschestvo A. M. 
Luther v. Sagor, [1921] 1 K. B. 456. Mentd. 
Stevenson v. Akt. fiir Cartonnagen Industrie, 
[1918] A. C. 239. 


804. Add. Annotations :—Consd. Todriguez v. 
Speyer, [1919] A. C. 59. Refd. Ertel Bieber 

Rio Tinto Oo., etc., [1918] A. O. 260; Re 
Badische Co., Bayor Co., etc., [1921] 2 Ch. 331. 


806. Add. Citations :—[1919} A. C. 59; 


Richardson v. | 


ENGLISH AND Emprre Dicsest SUPPLEMENT. 


88 L. J. 
K. B. 147, H. L 
Add. Annotation :—Mentd. Valentine v. Hyde, 
[1919] 2 Ch. 129. 
810. Add. Annotation :—As to aoe Apprvd. Rodri- 
guez vw. Speyer, [1919} A. C 
3138. Add. Annotation eth 
Speyer, [1919] A. C. 59. 
Add. Annotation :—Mentd. 
Pedlar, [1921] 2 A. O. 262. 
$16. Add. Annotations :—As to (1) Refd. Rodri- 
guez v. Speyer, [1919] A. C. 59. As to (2) 
Consd. Rodriguez v. Speyer, [1919] A. C. 59. 
Add. Annotation :—Refd. Central India Min- 
ing Co. v. Soc. Coloniale Anversoise, [1920] 
1 K. B. 7653. 
Add. Annotation :—Refd. 
Speyer, [1919] A. ©. 59. 
Add. Annotation :—As to (1) Refd. Rodriguez 
v. Speyer, [1919] A. C. 59. 
Add. Annotalion :—Refd. 
Speyer, [1919] A. C. 59. 


aes v. 


315. Johnstone v. 


318. 


320. Rodriguez tw. 
322. 


329. Rodriguez v. 


Part IV.—Trading and Communicating with the Enemy. 


332. Add. Annotations :—Refd. Jebara v. Ottoman 
Bank, [1927] 2K. B.254. Mentd. Re Badische 
Co. , Bayer Co., etc., [1921] 2 Ch. 33] ; Sargant 
v. Paterson (1923), 129 L. T. 471; Akt. Reidar 
v. Arcos (1926), 42 T. L. R. 737. 

Add. Annotation :—Mentd. The Prins der 
Nederlanden, [1921] 1 A. C. 754. 

Add. Annotation a tai The Regina 
d'Italia, [1925] P. 123 

Add. Annotation :—Consd. Casdagli v. Cas- 
dagli, [1919] A. O. 145. 

After the words ‘“‘ was void ”’ at the end of 
the paragraph in original volume add 
“*; (2) in the circumstances the indorsement to 
pltf. conveyed to him a legal title in the bills, 
on which he might suc after the return of 
peace.”’ 

Add. Annotation :—Mentd. Ie "Ferdinand, 
iix-Tsar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotation :—Mentd. Re Ferdinand, 
Ex-Tsar of Bulgaria, [1921] 1 Ch. 107. 

Add. Annotations >—Refd. Rodriguez v. 
Speyer, [1919) A. C. 59. Mentd. Royal Ex- 
change Agssce. v. Hope, [1928] Ch. 179. 

Add. Annotations :—Mentd. Central India 
Mining Co. v. Soc. Coloniale Anversoise, 


337. 
346. 
847, 
351. 


357. 
359. 


360. 


PART III. SECT. 2, SUB-SECT. 3.—D. 


3044. Proceedings by partnership— 
Knemy partnera.)\—If ono of the 
partners in a firm is an alien enemy, 
neither he nor his partner, who does 
not bear an cneniy character, can 
recover money owing to the firm.— 
HaJ1 AH o> ve ABDUL JALIL KHAN 
(1920), I. L. R. 1 Lah. 276.—IND. 


PART IV. SECT. 2. 


365 {. For ‘* VAN Zvy. v. PRENAAR ”’ 
read *' Van ZL e. PubNaak.”’ 


ment to the 


an enclosure 6 
firm addressed 


the follo 
frm forwa 


PART IV. SECT. 8, SUB-SECT. 1. 


3901. ** 4ct 2.," 8. 6— Assignment of were a British 
Britash 


chose un rhs to —In business in London & 
payment bi.}+—An Austrian firm  Defta. were 

was lodebied 4 to a poudon ied ¢ at the British subjects, carrying 
commencement war. On in Bombay. On June 24, 1914, a 


of 
Sept. 25, 1914, the Autre firm wrote 


a letter pu sporane to bo an assign- 
ondon firm of a debt due 
to them by B. The letter contained 
ned by the Austrian 
B. amounting to a 
notice of assignment of the debt. In peat: at the office of pitfs. tn Bem- 
December the London 
ed it to B.:—Held: as 
the transaction of Sept. 25 amounted 
to a valid equitable assign 
chose in action for valuable con- 
sidoration, it was not Hlegal as contra- 
vening the above sect.—GRUNDY vt. 
arete [1918] 1 I. R. 433.—I1R, 
ora abt sinidagh te of crag reg 13, 
—7 ing ery of goods from 
enemy ships in neutral ports }—Pitfs. entitled to 


@ firm of merchante, 


German subject, drew a bill o 


11920] 1 K. B. 7538; 
[1921] 2 A. C. 262. 

863. Add. Annotation :—Refd. 
Speyer, [1919] A. C. 59. 

370. Add. Annotation :—Refd. Casdagli v. Casdagli, 
[1919] A. C. 145. 

871. Add. Annotations :—Refd. He Badische Co., 
Bayer Co., etc., [1921 } 2 Ch. 331; Jebara v. 
Ottoman Bank, [1927] 2 IK. B. 2514 Mentd. 
Sargant v. Paterson (1923), 129 L. T. 471; 
Akt. Reidar v. Arcos (1926), 42 T. L. R. 

737. 

374. Add. Citalion :—-13 Asp. M. Ll. C. 484. 

375a. --—— Deportation order.) —NULsoN or. RR. 
[1928] W. N. 107, P.C. 

376. Add. Annotalion: — As to (1) Refd. The 
Ambatielos, The Cephalonia, [1923] P. 68. 

379. Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

883. Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 

386. Add. Annotation : — Generally, 


Johnstone v. Pedlar, 


Rodriguez. 


Mentd. le 


Sutherland, Bechotf v. Bubna (1921), Wo 
Sol. Jo. 513. 
391. Add. Annotation :—Mentd. Rodriguez v. 


Speyer, [1919] A. C. 59. 


change upon defts in favour of pltfs 
The bill purported to be drawn upon 
defts against fifty baies of goods per 
a German steamer The Dill was 
accepted by defts on July 20, 1914, 


ay. The steamcr reached Bombay 

just before the outbreak of war, & in 
order to evade capture left Bombay 
& took shelter in a neutral port. The 
bill was presented for payment on the 

due date with the shipping documents 
attached but. was dishonoured 
payment. Pitfs. filed a 
Sept. 30, 1915, to recover the amount 
duc on the bill:—Held: pltfs. were 
succeed, as by the above 
Proclamation the ocoensignees were 
tted to take delivery of goods 

rom enemy  ahics in neutral ports.—- 

Morisnaw & Co. vo. MERCANIILE BANx 
att tt oe (1916), I. L. R. 41 Bom. 666. 


ment of a 


on business 


bx: 
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402a. 


392. Add. Citation :—1 Br. & Col Pr. Cas. 605. 


Add. Annotation :—Mentd. Casdagli v. Cas- 
dagli, [1919] A. O. 145. 


$92a. ** Proc. A,’’ par. 7—Goods sent to enemy 


agent for sale.|—Applts., who were Ottoman 
subjects carrying on business in England, in 
Sept. & Nov. 1915 posted to their agent, 
an Austrian subject, at Shanghai packets of 
diamonds for sale on their behalf. The 
diamonds were returned to England by the 
ostal authorities & were seized in the Postal 
msor’s office in Nov. 1917. ‘They wore 
condemned on the ground that the transaction 
was a trading with the enemy :—Held: the 
diamonds were properly condemned, since 
under Trading with the Enemy (China, Siam, 
Persia & Morocco) Proclamation, 1915, 
applts.’ agent was for the purpose of ‘ Proc. 
A,”’ an “enemy” & the transaction was a 
supplying with goods contrary to cl. 5 (7) 
of the latter Proclamation.—SAtt1 Br FiLs 
v PROCURATOR-GENERAL, [1919] A. ©. 968; 
88 L. J. P. 209; 121 L. T. 459; 35 T. L. R. 
679; 14 Asp. M. L. C. 400, P. OC. 


395. Add. Annotation :—Refd. Jebara v. Ottoman 


Bank, [1927] 2 K. B. 254. 


896. Add. Annotation :—-Generally, Mentd. Rodri- 


guez v. Speyer, [1919] A. C. 59. 
Add. Annolation :—Mentd. Re Vulcaan C'oal 
vit Harrison v. Harbottle (1922), 91. J. Ch. 


402. Add. Annotations :— As to (1) Refd. Lebeaupin 


v. Crispin, [1920] 2 K. B. 714. As to (2) Refd. 
Re Badische Co., Bayer Co., ctc., [1021] 2 
Ch. 331. As to (3) Refd. Re Badische Co., 
Bayer Co., etc., (1921] 2 Ch. 331. 


-|—PItf. was a British subject 
carrying on business as an exporter of Man- 
chester goods to Turkey. At the outbreak 
of war between Great Lritain & Turkey deft. 
bank, a Turkish subject, was the holder of 
sight bills for the invoice amount in sterling 
of goods consigned by pltf. to Beyrout, 
which had arrived there shortly before the 








Vol. IL—Aliens. Cases 3928—406a. 


outbreak of war, & wore subsequent! 
delivered to the customers by deft. bank 
against payment in piastres. At the con- 
clusion of the war deft. bank claimed the 
right to pay to plitf. an amount in sterling 
representing the then value of the piastres 
which they had received in payment for the 
goods. Pitf. claimed to be paid the sterling 
amount of the bills, or, in the altcrnative, 
damages for their conversion :—Held: (1) as 
the bank in Beyrout accepted the payment 
in lawful money from the Syrian merchant 
& handed over tho goods, 14 constituted itself, 
as in @ question with the drawer, debtor 
for the sterling amount on the face of the bill ; 
(2) it was not every contract that was 
abrogated by the war; it was only a contract 
which was still executory & which tor tts 
execution required intercourse between the 
British subject & the enemy, & as the con- 
tract had been partially carried out, the bills 
had been indorsed, & the bank had been 
handed them together with the indorsed bills 
of lading, from that o subsidiary contract 
arose, naluely, that on payment of the bills 
the shipping documents should be handed 
over, to execute which no intercourse 
between a British subject & the enemy was 
necessary; & the bank was entitled to do 
what it did, & there could be no question of 
conversion, & having constituted thomsclves 
debtors in sterling, in sterling they must pay. 
—OPrroMAN BANK v. JEBARA, [1VZ5] A. OC. 
269; 07 L. J. K. B. 502; 180 L. ‘TN. 104; 
441. L. R. 625; 72 Sol. Jo. 5163 33 Con. 
Cas. 260, LL. Ju: revag. 8. ©. sub nom. JERBARA 
v. OTTOMAN Bank, [1027] 2 K. 3. 251, C. A. 


Annotation — As lo (2) Refd. simpson eo Matiiee’a 1b yor 
(8929), Pa Tan Gas O80 


403. Add. Annotation : -Refd. Larrinaga v. Suc, 


Kranco-Americaine des Phosphates de 


Medulla (1923), 02 L. J. KK. 2B. 465. 

--—— —-~— .|--For many years there 
existed in Germany works for the manufac - 
ture of dyestufis (Harbenfibriken), belonging 
to a German concern which carried on 





PART IV. SECT. 4. 


402 iv. Repayment ef 
ansialments.}—i1n <Apr., 1014, the A. 
co. contracted to construct machinery 
for the B. co. by Dec. 31, 1914. Pro- 
gress payinents were made by the LB. 
co., but none of the machinery was 
ever delivered. After the commence- 
ment of tue war, an order was, on 
Nov. 13, 1914, made under Trading with 
the Enemy Act, 1914, 8. 8, appointing C. 
controller of the B.co., on June 13, 
1918, under Trading with the Enemy 
Act, 1914-1916, 6. 9H, requiring the 
B. co. to be wound up, & appointing 
C. controller. The contract Was nover 
completed '—Held: the contract be- 
eame null & void as from the com- 
mencement of the war, & neither the 
B. co. nor C. was entitled to recover 
from the A. co. any portion of the sum 
paid as progress paymcuts.—He Con- 
Te (1919), 27 C. I. R. 194.— 








024. ——— ———- ——.}—A contract 
between a British firm & an Austrian 
firm, for the purchase by the latter of 
goods to be manufactured, provided 
‘or an extension of time for delivery 
if delay should occur o to ecaures 

ond the control of the sellers. The 
P was payable by instalmente, of 
which £4,620 was paid to account of 
the whole when war broke out & ft 
became to implement the 
contract. None of the 


that time been delivered. Thereafter 


had at | Anmelmeni <Ael, 


the goods wite completed & sold in 
Great Britain at an cuhapced pice. 
Third partics having obtained au decree 
against the purchasers of the guads 
arrested money in tho hands of the 
sellers of the goods :—I/cld: (1) the 
contract was dissolved by the outbreak 
of war; (2) the sum paid to account 
of the price of the gueds belonged to 
the buyers & was validly arrested in 
the hands of the sellers—Davis & 
Prirkose, Lrp. v. CLYDR  SHip- 
BUILDING & ENGINEERING CO., LTD. 
(1918), 56 Se. L. HR. 24.—SCOT. 


402 vi. -}—In May, 
1914, Scottish engimeers contracted 
with Austrian shipbuilders to build 
e set of marine cngines, payment to 
be by instabnents. The firat instal- 
mert had boen paid, but no part o 
the engines had been bullt when war 
broke out & further performance of 
the contract became legally {rn possible. 
After the war on action brought for 
repetition of the instalment paid :— 
Held: as the instalment had beeu 
pate as part of the 

as the e 











rice of the engines 
not been delivered 
owing to 9 cause for whirh neither of 
the partics was responsible, defenders 
were bound to make restitution of 
the instalment.—CaNTIERE co CLYDE, 
{1923} 8. C. (0. L.) 105: 60 Se. L. H. 
635.—SCOT 





402 vii. —— Enemy Cunstracts 
1915.}—A contract 


was made in 1911 for the sale by the 


123 


©. co tothe i. co of the whole of the 
output of the C. ao. In Sept. 1014, 
an agroement was outered into between 
the parties by which the temna of pay- 
mont wore vali d Hfeld > the agroc- 
ment of Sept. 1914, was not rendered 
null & void by «x 3(6) of the above 
Act, nor by Truding with the Mnomy 


Act, 10L4.—-BrRoKkRN TLILnE Pro- 
PRIBLARY Co, L0b @ WARNOCK (1922), 
30 Cc. L ke. 362.- AUS. 

402 viii. —-—- -——- -—- ]-—On Fob. 2, 


1914, deft. firm agreed to sell to pli{fs 
steel bais under a cif, contract fice 
Hooghly, The goods were shipped on 
July %, 1911, per a German steamer, 
which was subseequently captured 
with hor cargo & condemned by the 
Piize Ct. :——Held: the contract unda 
which the goods would be delivered 
in the Hooghly became Impomible by 


the outbreak of wai within Ludian 
Contract Act, 8. 54, & was vold -— 
Mavuoram Turp.o Das 9” — SKTT 


(1417), J. L. R. 45 Cale 26.— IND, 


405 i. Kiffcct of ensor) 
clause. }-—-By a contract made 2 the 
outbreak of war with Germany to 
aupply German dyos, deft. waa not to 
be liable tn case of non-arriva) of the 
steamers at crtain ports on account 
of the state of war. ‘The ship & the 
dyes therein were seized & con 
demned by a Prize Ct. :-—Held : (1) the 
contract was unenforceable; (2) th 
Royal Proclamation of Sept. >, 101! 
put an end to the contract ‘tie: 








Case 405a. 


RAZACK 9%. 
I. L. R. 41 Mad 225 —IND 
sp. Debtor of alten enemy—BRayment su 
of anterest in respect 
entered into before outbreak of uar— 
ht to repairment.}—Where a 
ebted to an alien page Sel opt 
iuterost in respect of a on 
entered into 
of hostilities & sought a 
amount paid for e 
the outbreak of hostilities & the date 


enemy 


business in Hngland through agents. In 
1878 the agente were a partnership firm con- 
sisting of A. & two other persons. In 1805 
A. was the sole partner. In that year a 
limited co. was formed & registered in 
end, & in 1898 ite name was changed 
to B. Co. Its original capital was £5,000, 
divided into 500 shares of £10 each of which 
A. held five shares & the German concern 
470. In 1905 the capital was increased to 
£25,000 by the issue of 2,000 new shares fully 
paid. & in 1909 it was increased to £100,000, 

y the issue of 7,500 like shares. At the 
times material the German concern held 
9,912 shares & A. twenty shares. By an 
agreement dated in 1910 between the German 
concern & B. Co., the district of the German 
concern was defined as the whole world 
outside the United Kingdom with the 
Channel Islands & the Isle of Man, & the 
district of B. Co. as the United Kingdom, the 
Channel Islands & the Isle of Man. The 
German concern bound itself not to import 
goods into B. Co.’s district except for the 
purposes of B. Co., & BK. Co. bound itself not 
to import into the German concern’s district 
except for the purposes of the German con- 
cern. By an agreement, dated in 1912, 
between the same parties & operative for 
seven years, the German concern bound 
itself to sell to B. Co. & to no one else in the 
United Kingdom for sale in the United King- 
dom anilines & chemicals manufactured by 
the German concern, & B. Co. ) ound itself 
to buy from the German concern & from 
no other manufacturer such dyestufis. By 
unwritten agreement B. Co. was bound from 
its inception to import only from the German 
concern. From the time of the registration 
of B. Co. A.’s firm ceased to act as agents for 
the German concern. B. Co. sold not in the 
name of the German concern, but in its own 
name, & as a principal; but it announced 
to the world on its office windows, & to its 
customers on notepaper & other documents 
& by books, catalogues & samples, that it 
was the sole importer in England of the 
manufactures of the German concern. It 
was thus brought home to the customers that 
they were buying the produce of the German 
concern as before. The new régime was in 
efiect a continuation of the agency though 
legally the agency had ceased. The business 
of B. Co. was conducted by A. & another 
director, both resident in England. The 
German concern supplied them with lists of 
prices to be charged by the German concern 
to B. Co., B. Oo. making a profit by selling 
to customers at a price higher than the list. 
If an English customer offered to buy at a 
price lower than the list, the German concern 
would reduce its price to B. Co. accordingly. 
The overwhelming shareholding of the Ger- 


KHANDI Row (1918), 


suspension of in 
of transaction 
erson 


resps. contrac 
efore the outbreak 
refund of the 
eriod between 


iconce to trade optaine’ 


by the 
firm :—-Held : 


agreed to re 
e was not & did so in 


entitled to such refund, as there was no 


VALLI MAHOMED 
Rei (1919), I. L. R. 
aq. Erection af machtnery—Replace- 
sent of defective }~In Mar. 1918, 
to supply & erect 
oe machinery for appit. In Mar. 
1914, the machinery was erected, & in 
June, 1914, it broke down. 
agreement made in Jan. 1915, resps. 
eee ane de: 


124 


44 Bom. 1.—IND. 


fective parts, 
Shortly after- 


ENGLISH AND Emprre Dicest SupPLEMENT. 


man concern in B. Co. caused it to be vitally 
interested, as seller & buyer, in the contract 
between iteelf & B. Oo. & as seller in the 
contract between B. Co. & its customer. 
Down to the outbreak of war between 
England & Germany on Aug. 4, 1914, the 
control of B. Co., its business, affairs & acte, 
were in the hands of the German concern. 
On Apr. 1, 1914, B. Co. entered into a con- 
tract with a British firm for a supply to the 
firm of dyestuffs, identified by letters & 
numbers as the manufacture of the German 
concern or of other German manufacturers, 
of which samples from Germany were in the 
possession of the British firm. It was pro- 
vided that any duties imposed by the 
British Govt. on the goods should be paid by 
the British firm or the price should be 
advanced accordingly. It was further pro- 
vided that deliveries or orders off the contract 
might be suspended by either party if any 
contingency should arise beyond the control 
of the parties, such as fire, accidents, war, 
strikes, or the like. The contract covered 
a period unexpired at the outbreak of war. 
At that date quantities of dyestuffs remained 
undelivered & were never afterwards de- 
livered. An order was made by the Board 
of Trade, under Trading with the Enemy 
Amendment Act, 1916 (c. 105), s. 1, for the 
winding up of the business of B. Co., & a 
controller appointed. In the winding up the 
British firm claimed damages for breach of 
contract in the non-fulfilment of deliveries 
The controller resisted the claim on the 
grounds: (a) that the contract was dissolved 
at the outbreak of war, because B. Co. was 
an enemy or of enemy character, because 
the parties contracted on the footing that 
the goods should come from Germany, & 
because continued existence or performance 
of the contract would involve intercourse 
with, or tend to assist the enemy; (b) that 
owing to the suspension clause no right to 
damages had yet arisen; (c) that the object 
of the contract had been frustrated, because 
the period of suspension was indefinite & 
beyond the contemplation of the parties, 


because performance of the contract was 
abla tg by Govt. action or embargo, & 
cause the basis of the contract was that 


the importation of the goods to be supplied 
should continue to be possible & bv reason of 
war it was rendered impossible. On applica- 
tion to the ct. by the controller for directions 
whether the claim should be admitted as a 
debt due from B. Co. :—Held: (1) at the date 
of the outbreak of war B. Co. assumed enemy 
character, &, accordingly, the contract 
became dissolved by the outbreak of war as 
being a current contract entered into with 
a co. which eo instanli assumed enemy 
character ; (2) the abrogation of the contract 


rds the machinery again broke down. 


wa: 
in respect of In July, 1915, resps. were declared to 


period.— 
BERTHOI D 


be a : ma or controlled, 
directly or indirectly, by or under the 
influence of, or carried on wholly or 
mainly for the benefit or on behalf of, 
reons of enemy are ene MF gence 
eld; the arectsen’ of Jan. 1915, &, 
subject to e exception in meat 
i, P epanttoe sonelnene Ae ee 8.3 (6) ' 
e ent of Mar. » were nu 
y aD og vohl--SYDNRY MUNICIPAL COUNCIL 
». AUBTRALIAN Meta Oo., LTp. (1926), 
87 Cc. L. R. 650.—AUS. 


by outbreak of war being founded on public 
policy, the -presence of a nis ener clause 
in the event of war did not assist the claimant, 
& if ‘“war’’ in the clause included war 
petwecn a ear erp ar remap then 
Void as agai public policy, e claim 
must be rejected; (3) aeaariing that B. Co. 
had not assumed enemy character at the 
outbreak of war, the claim must fail on the 
following grounds: that, the contract being 
for the supply of goods to be obtained from 
Germany, further performance on the out- 
break of war involved intercourse with the 
enemy & became illegal accordingly; that, 
the contracts having been made on the basis 
that the existing commercial conditions 
would continue & that the basis having 
ceased to exist by outbreak of war between 
England & Germany, the commercial object 
of the contract been frustrated, & the 
contract was dissolved at the outbreak of 
war; (4) the suspension clause was not 
intended by the parties to apply to war 
between Hngland Germany; (5) the 
doctrine of frustration applied to contracts 
for the sale of unascertained goods.—Re 
Baviscue Co., Lrp., Re Bayer Co., Lerp., 
Re GriresHEm ELEKTRON, Lrp., Re Katte 
& OCo., Lrp., Re BERLIN ANILINE Co., Lrn., 
Re Murister Lucrus & BRounInNG, Js ., 
peel ao 331; 91 L. J. Ch. 183; 126 
° . i 6 e 


Add. Cuitations:—affd. sub nom. Friep 
Kroppep AxkT. v. ORCONERA IRON Ore Co., 
Lrp. (1919), 88 L. J. Ch. 304; 120 L. T. 
386; 35 T. L. R. 234, H. L. 

Add. Annotation :—Mentd. Re Rush, Warre 
v. Rush, [1923] 1 Ch. 56. 


Add. Annotations :—As to (1) Folld. Fried 
Krupp Akt. ». Orconera Iron Ore Co. (1919), 
88 L. J. Ch. 304. Refd. Central India Mining 
Co. v. Soc. Colonial Anversoise, [1920) 1 K. B. 
7158; Re Badischo Oo., Bayer Co., etc., 
{1921} 2 Ch. 331; Larrinaga v. Soc. Franco- 
Americaine des Phosphates de Medulla 
(1922), 88 T. L. R. 739; Jebara v Ottoman 
Bank, [1927] 2 K. B 254 As to (2) Refd. Ite 
Badische Co., Bayer Co., etc., [1921] 2 Ch. 
831. As to (3) Refd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2 K. B. 623. 


Add. Annotation :-—-Refd. Re Badische Co, 
Bayer Co., etc., [1921] 2 Oh. 331. 

409a. Effect of Treaties of Peace & 
consequent Orders.|—-Rowrk BrotHEers & 
Co., Lrp. v. LINDGENS (1920), 36 T. L. R. 247. 


411. Add. Annotatwn:—As to (1) Refd. Re 
Sutherland, Bechoff v. Bubna (1921), 65 
Sol. Jo. 613. 

412. Add. Annotation :—Retfd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. 

412a. Insurance policy—Effect of Treaties of Peace 
& consequent raWeligIB) ait INSURANCE 
Co., Lap. v. MATHEWS (1925), 31 Com. Caa. 43. 


413. Add. Annotation :—As to (2) Refd. Matthey 
v. Curling, [1922] 2 A. C. 180. 

414. Add. Annotation :—-Mentd. Fried Krupp Akt. 

2 ones Iron Ore Co. (1919), 120 L. T. 

86. 


406. 


408. 


409. 
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fact that a contract had been approved 


Vol. 1.—Aliens. Cases 405a—499a. 


416. Add. Annotations :—Consd. Simpson v. 
Maurice’s Exors. (1929), 14 Tax Cas, 540. 
Refd. Naylor, Benzon v. Krainische Industrie 
Gesellschaft, [1918] 1 K. B. 331; Fried Krupp 
Akt. v. Orconera Iron Ore Co. (1919), 88 
L. J. Ch. 304; Re Ferdinand, Ex-Tsar of 
Bulgaria, [1921} 1 Ch. 107; Re Rush, Warre 
v. Rush, [1923] 1 Ch. 56. 


Add. Annotations :—Refd. Rodriguez v. 
Speyer, [1919] A. O. 59. Mentd. Johnstone 
v. Pediar, [1921] 2 A. 0. 262. 


419a. ——— Property otherwise subject to con- 
fiscation.J—THE DEERGARDMN (1747), cited 
in 1 Ch. Rob. at p. 202; Thr Sr. Prine 
(1747), cited in 8 Term Rep. at p. 556; Terns 
HxuizapyryH (1749), cited in 1 Ch. Rob. at 


418. 


p. 202; THe Lapy JANE (1749), cited in 
1 Ch. Rob. at p. 202; Tum Rinui nnn 


JACOB (1750), cited in L Ch. Rob. at p. 202 ; 
THE JUFFROUW LOUISA MARGARETHA (1781), 
cited in 1 Ch. Rob. at p. 203; Tn Compre 
DE WOHRONZOFF (1781), cited in 1 Ch. Rob. 
at p. 205; THe EXPEDITE VAN ROTTERDAM 
(1782), cited in 1 Ch. Rob. at p. 206; Tin 
BELLA GuripitTa (1785), cited in L Ch. Rob. 
at p- 207; THe HENiIGinID (1795), cited in 
1 Ch. Rob. at p. 210; Tm Fortuna (1795), 
cited in 1 (th. Rob. at p. 212; TH Freupan 
(1795), cited in 1 Ch. Rob. at p. 213; 'THE 
WILLIAM (1795), cited in 1 Ch. Rob. at p. 214. 


—--—.]—See, also, Nos. 369-371, ante. 


424, Add. Annotations :—Refd. Johnstone’ v, 
Pedlar, [1921] 2 A. C. 262 Mentd. Central 
India Mining Co. v. Soc. Coloniale Anversoise, 
{1920} 1 K. B. 753. 


425. Add. Annolation: —Refd. 
Pedlar, [1921] 2 A. O. 262. 


429. Add. Annolalion:—Aas to (1) & (2) Refd. 
Casdaglh: v. Casdagii, [1919] A. O. 145. 


440a. ——.]—LA Friora (1805), 6 Ch. Rob. 1; 
1 Eng. Pr. Cas. 515; 165 W. R. 828. 


445. Add. Annotation:~As to (1) Refd. 
Rannveig, [1922] 1 A. C, 97. 


449. Add. Annotations : —Mentd. Produce Brokers 
Co. v_ Weis (1918), 87L. J K 3B, 472 5 Finlay 
v. N. V. Kwik Hoo Tong Uandel Maatschappij 
(19028), 98 L J Kk. 8. 251. 


451. Add. Annotation :—Generally, Mentd. Royal 
Exchange Assce. v. Hope, { 1928] Ch. 179. 


452. Add. Annotation :—Mentd. Williams v. Baltic 
Insce. Assocn. of London, [1924] 2 K. B. 
282. 


460. Add. Annotations :—Refd. Casdagli v. Cas- 
dagli, (1910) A. ©. 145. Mentd. Rodriguez 
v. Speyer, [1919] A. C. 59. 


-J]—Where a licence is granted for 
& ida brs to a hostile country, to continue in 
force till a given day, if the voyage I» bond 

begun before that day, it continues to 
be protected by the licence, though delayed 
beyond the day by stress of weather or other 
accident over which the assured have no 
control. — GRONING v. CROCKETT (1811), 3 
Camp. 83; 170 E. KR. 1313, N. P. 


Johnstone  v. 





The 


498a. 











with the enemy was an answet [” 


420 ecesaity icence— by the officer who was de factoentristed prosecutions for trading with th 
ee eced ° fol teier oboes by the Crown with the cooceus of the enemy.—DONOHOB v. SCHOTT)! 
given ADD ee Ha tae prerogative to grant | to trade (1916), 22 C. L. R. 362 —AUB. 
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Cases 518—541. 


6138. 


520. 


520a. 


526. 


582. 


5338. 


540. 


518 fi. 
naturalised b 


Seot. 


ENGLISH AND Empree Diaest SUPPLEMENT. 


Part V.——Acquisition of British Nationalrty. 


Add. Annotations :—Mentd. Markwald v. 
A.-G., (1920] 1 Ch. 348; Johnstone v. 
Pedlar, {1921} 2 A. C. 262; The Tervaete 
(1922), 128 L. T. 176. 


Add. Citation :—26 Cox, C. C. 211, D. O. 
Add. Annotation :—Consd. Markwald v. A.-G., 
{1920} 1 Ch. 348. 
-|—A natural-born German sub- 
ject left Germany in 1878 & went to Australia, 
where, in 1908, he took the oath of allegiance 
to His Majesty & was granted under the 
powers of the Naturalisation Act, 1903, a 
certificate of naturalisation by which ‘he 
became entitled to all political & other rights, 
wers, & privileges to which a natural-born 
ritish subject is entitled in the Common- 
wealth. He subsequently became a resident 
in London & was charged & convicted for 
that, being an alien, he had failed to furnish 
to a registration officer the particulars re- 
gamed by Aliens Restriction (Consolidated) 
rder, 1916, & his conviction was afterwards 
upheld by a Div. Ct. In an action brought 
by pltf. against the A.-G. for a declaration 








Part VI—Loss of 


Add. Annotations ;—-Mentd. Mirkwald v. 
A.-G., ane f Ch. 348 ; Johnstone v. Pedlar, 
[102 1] 2A. (. 262; The Tervaete (1922), 
128 L. T. 76. 

Add. Annotation ;——As to (2) Consd. Re Ross, 
Ross v. Waterfield (1929), 46 T. L. BR. 61. 


Add. Annotations :—Consd. Fasbender v. 
A.-G., [1922] 1 Ch. 232. Refd. Re Chamber- 
lain’s Settlement, [1921] 2 Ch. 523; Fas- 
eae a A.-G., Kramer v. A.-G., [1922] 2 
Ch. ‘ 


588. Add. 


538a. 


that he was no alien in England, but a liege 
subject of His Majesty the King, & entitled 
to the protection of His Majesty the King in 
all parts of His Majesty's Kingdom & 
Dominions :—Held: neither the taking of 
the oath of allegiance alone, nor the taking 
of the oath coupled with the grant of the 
certificate in Australia, made pitf. a British 
subject in the United Kingdom, & he was, 
therefore, an alien when in the United King- 
dom, & the declaration must be refused. 
Pitf. was at least to this extent to be regarded 
as an alien, that he was a person 80 described 
in British Nationality & Status of Aliens 
Act, 1914 (c. 17), & for the purposes of that 
Act. He was a person entitled under that 
Act to apply as an alien for & to have granted 
to him in the United Kingdom a certificate 
of naturalisation—MARKWALD v. A.-G., 
ad 1 Ch. 348; 89 L. J. Ch. 225; 122 

L. T. 603; 36 T. L. RB. 197 ; 64 Sol. Jo. 289, 
O. A. 


Annotation -—Mentd. Russian Commercial & Industrial 
peux v. British Bank for Foreign Trade, [1921] 2 A. C. 


British Nationality. 
5386. Add. Citation :—26 Cox, C. C. 177, D. C. 
587. Add. Citations :—16 L. G. R. 764; 26 Cox, 


C. C, 244, D. C 

Annotations :—-Consd. Fasbender  v. 
A.-G., [1922] 1 Ch. 282. Refd. Re Chamber- 
Jain’s Settlement, (1921] 2 Ch. 533; Fas- 
bender v. A.-G., Kramer v. A.-G., [1922] 2 
Ch. 850; Kramer v. A.-G., [1923] A. C. 528. 
British woman marrying alien—In time 
of war.)—FASBENDER v. A.-G., KRAMER v. 
A.-G., No. 49d, ante. 





Part Vill—Immigration and Expulsion of Aliens. 


Add. Annotation :—Refd. Johnstone v. Pedlar, 
[1921] 2 A. C. 262. 


PART V. SECT. 8. 

Child of smother 
subsequent marriage.)}— 
10 (5) of the above Act doos nee 








fact that appcot. had eeveral years 
beforo undergone a_ sentence of 
imprisonment in default of paying a 


fine for supplying intoxicating liquor 


Add. Annotation :—Refd. Johnstone v. Pedlar, 
[1921} 2 A. C. 262. 


in Canada does not cease to be & 
British citizen——NRWMAN (or Nku 
MAN) v. Pa el a dan Ww. W. R 


apply to an infaut whose mother by 
her subsoquent marriago to a natura 
ised Britloh subieet has herself becomo 
® British subject ae has not, while 
® widow, obtained 
naturalisation in the Unite 
—JERGER vr. PEAROK (1920), 27 
Q. L. R. 526.—AUS. 
at. Commonwealth Naturalisation 
Acts, ape eee 8. 10—Kffecl—Step- 
itd of man naturalised under Natur- 
sation ‘Ach, 1870 (¢. 14).]}—The above 
sect. doos not apply to a child whose 
mother has marr & Inman who was 
naturalised ee Naturalisation Act, 
1870 (co, 14).—JERGHR v. PEARCE 
sey 27 Cc. L. R. 526.—AUS. 
Naturalisation Act, R. S. . 
1908 (c. 77)—Status of naturalised 
rsons.}—An allen naturalised 
ada under the above Act ao Sains 
the status of a ea subject. —Re 
SoLvVanG (19181 3 W. R. 876; 
48 D. L. it. Ngan. 


vi. Nemesis Acla—-Fiiness o 
applicant—Previous conviction. }—The : 


born G 
POENTON (1920), 27 a L. R 
ws 


to an Indian fs not a bar to his claim 
for naturalisation under tho above 
Acts.-—Zte BRESNIK (1920), 58 D. L. H. 
233; 34 Can. Crim. Cas. 167.—CAN. 


PART VI. 


sb. Zeevocation—iVhether reasons need 
be astated.}—A revocation of a cer- 
tificate of naturalisation need not state 
the reasons of the Governor-Goneral.— 
MEYER v. POYNTON (1920), 27 C. L. R. 


436.—AUS. 

Effect of Trealy of Peace 
with Germany.}—Art. 278 of the above 
Treaty does not affect the right of the 
Governor-General to revoke the cer- 
tifloate of Raplgigmer satis of a natural- 

arman  subjec Ra hit v. 





Te rotaaers of iniention to 


ime ei State By 
going to a “tte, Sas aifed Bhat 


laration of eestor to 
become a citizen of that country. -¢ 
person of German birth natura 


126 


634 i. British Nokicaien ar Status 
of Aliens Act, 1914 (c. 1} )—-Declura- 
lion of alienage—Effect on rigid 4 
under Military Service <Acts.)}—A 
natural-born British subject who is 
also an American subject, & has been 
duly called up under Military Service 
Act, 1916, ss. 3, 11, is not relicved 
from his obligation to serve by a 
declaration of alienage under British 
ST aaa rah & Status of Aliens Act, 


1914 (ce. 12. oe Zone 1919 
N. ZL. R. 190.—N i 
PART VIII. 


oe rhe domiol alnod by a Ching. 
oni :) ed by a 
mn in Canada was held not avail- 
able for the benofit of his son, twelve 
Ts of age, who had lived his life- 
time. in China, so as to give the son 
Canadian domicil.—Re ONG SUEY 
Mona, (19311 3 W. W. BR. 1229.—CAN. 
540 x. —— Son of naturalised Rus- 
stan.)—-A Russian, an insane person, 
was held for deportation under Im- 











548a. 
regard must b 


~ 


migration Act (Consolidation), s. 3. 
His release was applied for on the 
ground that his father had been 
resident in for @ number of 
Gap & had been naturalised there, 

that the domicil of the father 
applied to the son :—Held: the mon 

no domici] in Canada & 

expressly prohibited from lanai 
under the ation Act.—Re 
Lripstein, {1923] 2 L. R. 1055; 56 
N. 8S. R. (G. & RB) 292,.—OAN, 

@ (p. 193) i. ———.}-A deporta- 
tion order made by an immigration 
officer, when there is no Board of 
Inquiry in the vicinity of the port of 
entry, must show on the face of it 
that there was no such Board there. — 
R. v. BANNSTEAD, H2e p. HIANSON, 
Ee Dp. P. MOLLER (1920), 665 DL. RR. 


sf. Immigration Act, 1901-1920— 
Prohibited tmmigrani—Onus of proof— 
Evidence of prosecttion incomplete. |-— 
Where, on a prosecution under sect. 5 
(2) of ‘the above Act, the prosecution 
proves some ouly of the relevant facts 
& does not complete them so as to 
enable the tribunal to come to a con- 
clusion ono way or the other, the uver- 
ment that deft. is an immigrant & has 
entered theo Commonwoeaith within 
three years before faiullug to pees the 
dictation test is, under sect. 5 (3), to 
be deemed to be proved in the absence 
of proof to the contrary by the per- 
bonal evidence of deft.—GaABRIEL t. 
Alt MooK (1924), 34 SS L. R. 601; 31 
Argus L. R84. 


sj. ae 








palo born in Aus- 
tralia returning from abroad.j—Where 
a& person born in Australia has left the 
Commonwealth, the question whether, 
when he attem - to re-onter the 
Commonwealth, is an immigrant 
within the aloe Act depends on 
whether he is as a fact coming back 
to Australia as to his home.—DoONOHOER 
o. VuONG sau (1925), 36 C. L. RR. 404.— 


6 (p. 194) i. —— ‘* Landing 
What ts.J)—* Landing ” is the Doetaal 
act of landing & not the retarn of a 
certificated Chinese resident of Canada 
from a short visit to an adjacent city 
us the Aeneas States.— Kt. v. Fone 
Soon, (1919) 1 W. W. RR. 486; 45 
D. L. 78; 31 Can. Crim. Cas. 18.— 








CAN. 
sl. Whether rep to 
Immigration Act, 1910 (e. me ocho 


sxowers & mode of procedure of the 

ard of Inquiry as to deportation 
under the latter Act are repugnant to 
the former Act, & do not apply.— 
Re IMMIGRATION Acr, R. v. JEN JANG 
pore {1919] 3 ak WwW. R. 271; 47 


. I. R. 538.—CA 
--—Sect. 18 of gs 


sm. 
former Act i{s puck repugnant to s 
UNG YIN, TET 








of the latter Act.—. 
3 Ww. W. R. ry rth 


sn. Chincse Immigration Act, 1923 
(c, 38)— Deportation order —- Appeal 
from —Person not Canadian citizen or 
having no Canadian domicil.}—Held : 
tho ct. had vo Jurisdiction to interfere. 
—~Re YEE Foo, [1925] 2 D. L. R. 1181 ; 
44 Can. m, Cas. 17; 66 0. L. Wt. 
669.—CAN. 

sp. S.P. Re Youna Sox Hine (2926), 
87 B. CG. R. 227; [1926] 2 W. 
es —~OAN. 

—— oo — ——. }—-Cortiorari in 

neral Hes with respect to an order for 
Scportation made under sect. 26 of the 
above Act; & sect. 38 is no bar to its 
ap lication to euch orders when made 
without or in exoess of jurisdiction or 
in aoe of the essentials of 

Low Hons Hina, 


Tidee) 2 8 


——.]—In making a recom- 
mendation for be ‘bad to part of a sentence 


to the period of the 
alien’s residence in this country.—R. v. 


~ a 


Vol. IL—Aliens. Cases 548a—543h, 


0. O. A. 


eee 


- L. R. 692; (1926) 2 W. W. R. 597; 
6 Can. Crim. Cas 88: 37 B. O. R. 








SHAFFNER (1920), 14 Cr. App. Rep. 131, 


nana esenny aey | 


v. GILBERT 


(1921), 16 Or. App. Rep. St, Cc. O. A. 


& Board of Inquiry, was diamissed f 
want of jurisdlotion in the ct, ahuse 








305 CAN, 8. 23 of the above Act. Appot. had 
ar. —— Alien allowed to land pending | not shown that he was a Canadian 
inqui denion to obtain deposit ag | citizen or bad Canadian domici! — 
8 + Held : not equivalent rie R. A SCHOFPELREI, (1919] 8 W. W. R, 
an assent to the alien being landed.— | 322.—CAN. 
Ro». Lee Caow YIne, [1927} t(p. 195) aii, — —-—, 
W. W. RR. 527; 47 Can. Crim. Cas. he ct. has no power to Interfere with 
203; 38 B.C. R. 241.—CAN. an order of deportntion nade by the 
st. Certificate obtained by fraud— | Board of Inquiry untoss the person 
Conclusive. }—W hen the Controller of ordored to be deported bo a Canadian 
entitled to enter Canada & has per- (1922), 66 D. a Rt. 484; 37 Can. Crim. 
mitted him to land & gtven him Nhe | Cas. 371; 11922) 2 W. W. R. 156; 


certificate providod for in sect. 17 of 
above Act, the Controller has ox- 
hausted his’ jurisdiction & even shongh 
it is aftorwards discovered that 
fraud has been committed on nti, 
the Chinaman’'s right to be in Canada 
can be contested only before a judge 
ay provided in sect. 17 of above Act.-- 
R. v. CHIN SACK, [1928) 1 D. L. R. 779; 
{1928] 1 W. W. R. 618; 49 Can. 
Crim. Cas. 43; 39 B.C. Lt, 223.—CAN. 


SV. Habeas corpua—Right of 
person cluiming Canadian _birth.}— 
Ohineso Iminigration Act, 1923, 0. 38, 
gs. 38, enacts inferentiully that any- 
one claiming Canadian birth has 4 
right to apply for rolicf by way of 
habeas corpus from the Coimptrollor’s 
decision.—FRte CHinese IMMIGRATION 





AoT & LEE Ciow YING (1928), 
Can. Crim. Cas. 168 ; 39 13. C, R. 322 
CAN. 

gw. Chinese Immigration Act, 19027 
(c. oo) ecesion aa valid idity of 
certificate—No ape! }—f£r p. CHIN 
SHAcK (LB. oan a 28), 50 Can. Crim. 
Cas. 137. —C 

qa (p. 195) i Detention for return 
to country not specificd in order—— After 
admitiance refused by country specified 
wn order.j—An order had been made 
under the above Act for deportation 
of a nativo of India to the United 
States. On the refusal of the United 
States immigration officials to allow 
him to enter he was held for deporta- 
tion to India :—Held : he was illegally 
detained & was entitled to his discharge. 
—He SANTA SINGH, (1924) 3D. i i. 


Av 








1088; 3 W. W. R. 164; 34 B.C lh. 
190.—CAN. 
aA Cp. ae jae ——— Ailempting iv land 
nr J—R. v. PALANGIO 
(1912), 22 i Ww. R. 540; 3 O. W.N. 
1440; 4D.L. R, 611.— CAN. 
BZ. Whether repugnant to 
Chinese Inmmigratton Act, Rk. S. C., 


1906 (¢c. 95). }—fe ImMtGwaTioN ACT, 
R. v. IuN Jana How, (19191 3 W. W. BR. 
271.—CAN. 





sa. Proceedings  wunder-— Not 
crimtnal eorege je ie o maar 
ZOYP, ee 3 1; 47 
D. L. 533. oh ° 

sb. ne 
ae as Act & Wona Sure (ben, 
66 D. L. KR. 4853; 37 Can. Crim. Cas. 
3713. fipe3) 2 W. W. R. 156.—CAN. 
——,)— Re Pona 
Re IMMIGRATION Ao 
R. 1034: 3 W. W. R. 


—~——.]— Re Immi- 





—— 


ac. 
Fook pve 
[1923] 4 D. L. 
8 2S IUAN: 
t(p. 105) 4. —— 

Canadian citizen or having Canadian 
domicil.}-—-The ct. cannot interfere 
with what is done is by the Immigra- 


tion officers looking to the Seporeacn 
of aliens who have are Goa 


Canadian do — 
(1918), 29 Can. Cas. varity ; 
O. L. R. 647 ; 13 O. W.N. 344. 39 BAN. 
Motion for release f from custody of ‘one 
held for deportation under an order of 
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: 


revay. 59 D. L. 


R. 626: 36 Can. Crim, 
Cas. 405; 


; 30 B.C. R. 70,.—OAN. 


t(p.195)iv. —— .)—~—Habear 
corpus will He tn respect of a deporti- 
tion order made by an immigration 
officer whoae jurisdiction so to act in the 
stead of a Board of Luquiry is not shown 
on the face of the order, although an 
appeal by appoet. to the Minister of 
the Interior undor s. 19 of the above 

Act has been unsuccessful.— BR. ev, 
BANNSIBAD, be op. HIANSON, Wr p. 
Moun (1920), 66 DL. R. 287. 


t(p. 196) vi -——— o> - JT it 
be proved that the Board of Inquiry 
has pot actod Judiclally, but merely 
on instractions from Ottawn, in 
ordering the deportation of a China- 
nan, tbo ct. would be bound to grant 
an application for a writ of habeas 








corpus.—e JUNG YIN, [L921] J 
W. W. R. 191,.—CAN, 

Alu 195) vi, --—— — ---——-. + Anap- 
poal lied In habeas corpua »POCHOULNRS 
whoero # person is dotained under the 
above Act.—#te IMMIGRATION Aout & 
Wong uae (1922), 66 D. Ia. R. 4853 
37 Can. Orlm,. Cus. 3715 (10282) g 
W. W. K. 356.-- CAN, 





aa em FADD 
poul lies to the Ct. of Appeal froin ao 
ordor made in habeas ou nes ee 
releasing a person delalned under the 
above Act.—-He Pong Fook WINQ, Ie 
IMMIGRATION Acr, (1023) 4 D. lL. RR 
1034; 3 W. W. K. 819.—CAN. 


v (p. 195) i. —— —- - (thinese 
ummigrant.}--Under 8, 23 of the above 
Act tho ct. is provented from interfering 
with the decision of a Koard of Inquiry 
concerning the admission of a China- 
mnan to Canada.—wte Wono siv Kr, 
11921) 3 W. W. RR, 116.—CAN. 


v (p. 195) fi. 
The decislon of a Bourd of lnquiry as 
to the admission of a Chinaman is not 


eth 105) vil. 

















subject to review by the ct.—le 


WonG Sury Mong, [1921] 3 W. W. BR. 


122.—CAN, 
sd. Immigration Amendment Act, 
1918) (e 825) —-Nat retrospective, }— 


Ite IMMIGRATION Aor & SANTA SINGH, 
11920) 2 W. W. Kt. 999.—CAN., 
se. Appointment of immigre- 
tion ee eee kThe  signa- 
JepuLy 





Minister 
Colonisation — is 
{4921] 1 


ture of the Acting 
of Immigration & 
sufficient. — Ke = PAPIPAS, 
e WwW. it. 949. —CAN ® 
sf, Deportation order— Form 
of order.}—Where an order only stated 
“Pp. oO. 23" ax tho reason for deporta- 





tion :—Held: such an order was 
defective.-—R. v. LANTALUM, Ex p. 
OFFMAN (1921), 62 D. L. he 223 ; s 35 


Can. Crim, Cas. 295; 48 N. B. R. "448 


—CAN. 

ag. Amendment of 
order.J—An order of deportation, 
insufficient in form aa not rhowimK 
jurisdiction, may be amended by the 
immigration officer.—~Zte Parr ir, [E9211 
iW. R. 949.—-CAN, 





Cases 544—561. 
544. Add. Annotations :—As to 


Shaffner (1920), 14 Cr. App. 
Rogoff (1924), 18 Cr. App. Rep. 1. 
644a, —— —— ——— —— Family domiciled in 
Rocorr (1924), 


England.J|—R._ v. 
App. Rep. 1, C. 0. A. 


ee reece 





eee enna a 


sh. Immuyratwn Law (RK. 8._ C., 
1927, ¢. 93)—Ztight to annul expulsion 
order.}——The tribunals bave not power 
or jurisdiction to annul an expulsion 
order made against an immigrant on 
the strength of the im ation law 
even if they think the officials charged 
with administering the said law have 
not applied their orders correctly.— 
YERSHEMSKY v. MOQUIN (1928), Q. Kt. 
45 K. B. 166.—CAN. 

aj. Opium & Narcotic Drugs Acts 
—Proceedinga under—Not crimtnal on 
ceedings. }-——Re LOO LEN (No. 1), [1924] 
1D. L. R. 909; 1 W. W.R. 7333 41 
Can. Crim. Cas. 386; 33 B. C. R. 
448.—CAN., 

sk. —— Oonviction wunder— No 
order agatnat deportation—Fower to 
make subsequent order.J—There is no 
power to make an order except at the 
time of conviction.—Re Jox FOonG 
Ae 63 O. L. R. 493; 24 O. W. N. 

9.—CAN., 


sl. ee —— .J—m An 
order ainst fepareecion made sub- 
sequently is invalid.— Kt. v. Len PARK, 
(1924) 4 DL. L. R. 883; 3 W. W. R 


490.—OAN. 
an. aan eee «= Necessity for 
order. )-—Sinee under Opium & Narcotic 
Drug Act, 1923, 8s. 25, deportation 
follows automatically in the case of the 
conviction of an allen under sect. 4 (d), 
{t ig not necessary for a formal order 
for deportation to be made in such a 
case.-——-R. v. ovo Fona Toy (B.C.), 

80, ———- ——  Validiuy of betas deat EF 
The omission of the figures ‘ 1923 ” 
from the citation of the Act does not 
invalidate the warrant.--R. v. GAN, 
(1025) 3 W. W. R. 783.—CAN, 

sp. Subsequent detention 
for deportatiwn— Vahdity. }— Accused 
was convicted under s. 5a (2) of the 
1911 Act & fined with imprisonment 
in default of payment. The fine was 
not paid, & on the termination of 
the imprisonment prisoner was_ held 
for doportation under s. 106 :—Held - 
the purpose of 8s. 100 was to superadd 
the ponalty of deportation asa e con- 
sequonce of a conviction for the com- 
mission of any of the statutory offences 
created by s, 5a.—R. ». How, [1923] 
4D. L. R. 1007; 50N. 8. It. (G. & FR.) 


372,—CAN, 

sq. = Application 
for release.}—Where an alion has been 
convicted under s. 5a (2) of the 1911] 
Act & upon termination of tho im- 
 ooiertoant imposed is detained for 

oportation under s. 100, he is not 
entitled to reloaso on habeas corpus on 
the ground of huving Canadian domioll 
within Immigration Act, a. 3.— 
ht. vw. Cane Sonu, [1924] 1 D. L. BR. 
1161; t W. W. BR. 778, 42 Can. 
Orin. Casa. 8; 33 B. oO. R. 176.—OAN. 

er. en ——e, [ee 
warrant of deportation regular on ite 
face having issucd aftor prisoner had 
served his sontence on conviction under 
the 1911 Act, the ct., on an application 
in habeas corpus proceedings, oan only 
{nquire into the truth of the statements 
made in tho warrant, & cannot inter- 
fere by reason on the unlawful impoai- 
tion of hard labour by the sentence & 
conviction.—-R. v. Caow Tona (1924), 
$4 B.C. RR. 12.—CAN. 


st. Se a ett a ee ——.]J—~Where 
a prisoner has been convicted of an 
infraction of the 1923 Act & is held for 
deportation, the mere fact that the 
warrant perigee Fog for deporta- 
tion, although sta him to an 


























2) Folld. R. v. 


547. Add. 
p. 181; R. v. 


18 Or. 


ENGLISH AND Empre Dicest SUPPLEMENT. 


Annotation :—Folld. 
(1921), 16 Cr. App. Rep. 34. 

548a. ———- ——— ——— Unnecessary aggravation 
of sentence involved.}—R. v. Irvine (1920), 
15 Or. App. Rep. 61, C. C. A. 


R. v. Gilbert 


851. Add. Annotations :—Refd. Brightman v. Tate 


alien, does not show or recite that a 
Board of Inguiry was held as provided 
by Immigration Act, is not a ground 
for grauting a writ of habeas corpus.— 
R.v. Gre Dew (No. 3), (1924]3 D.L. R. 
186; 2 W. W. R. 793; 42 Can. Crim. 
Cas. 213; 33 B. CG. R. 848.—CAN. 
Pad — ——— - ———, ] — elds 

eas corpus proceedings were pro- 
ceodings ‘ pap si out of a ori al 
roca Yea & within the exception to the 
j ction of the Supreme Ct. of 
Canada under Supreme Ct. Act, R. 8. C., 
1906, 6. 36.—JUNGO LxE v. K., [1927] 
1D. L. Mt. 721; 46 Can. Orim. Cas. 829; 
{1926} S. C. R.652-—-CAN. 


sw. 





Appeal. |-— 
Accused was convicted under s 65a (2) 
of the 1911 Act, & condemned to pay a 
fine, & in default of payment to 
imprisonmont. Upon termination of 
the imprisonment he was kept in 
custody for deportation under as. 10b. 
A writ of habeas porns was granted & 
accused ordered to discharged from 
custody. On appcal the order was 
sustained.—Re Man SHIN SHONG, 
Re Sine Yim Honea, (1923) 4 D. L. R. 
844; 39 Can. Crim. Cas. 401; 32 
B. C. R. 176; [1923] 1 W. W. R. 
1366.—CAN. 


sx. Oo 
Wh ro 








———-, J 
an alien on the termination 
of his imprisonment, imposed on con- 
viction under the 1911 Act, is detained 

ending deportation & he applies for 
habeas corpus, but is refused release, 
an apps! from such refusal lies to the 
Ct. of Appeal.—Zte Loo LEN (No 1), 
[1024)1 D. L. R. 909; 1 W. W. R. 733; 
41 Gan. Crim. Cas. 386; 33 B.C. R. 448. 


ay. —— —— Validity of war- 
rant of deportation. }->The omission of 
the figures ‘1923 ” from the citation 
of the Act does not invalidate the war- 
rant.—R. v. JUNGO LEE (1926), 46 
Can. Crim. Gas 02; 37 B. G. R. 818; 
{1926} 2 W. W. R. 734 —CAN, 


az. Ohinese Exclusion Aci, 1904 
(ce. 37) (Ca 
vichon—E. 





Deportation after con: 
of exemption certrficate.} 
——Applts., being Chinamen & holders 
of cxemption certificates under the 
above Act, having each been convicted 
at least twice for offences against 
the gambling laws, but none of them 
having served two of imprison- 
ment :—Zleld: not to be exompted 
under 8s. 2 (e) of the Act from s. 34, 
& liable under the terms of the latter 
sect. to deported. AH YEr vw. 
UNION GOVERNMENT, [1921] App. D. 
97 ——S, AF e 


aa. dct 22 of 1913 — Prohibited 
immuigrant— A sralie—Holding ualtfi- 
cations for resdence.}—The entry of 
| de an Asiatic, into Natal was not 
vered until Apr, 1916, when he 
was arrested as a prohibited immi- 
grant under a. 4 (1) (a) of the above 
Act :—Held: he had obtained no title 
to reside in the Union until he had 
successfully presented himself as an 
immigrant no matter how well quali- 
fied he might be to obtain a title to 
reside in the Union.—Dsgsai v. Iman- 
GRANTS’ APPEAL Boarp (1916), 37 
N. L. R. 277.—8. AF, 
sb. —— —— Jndian returning 
after ey. — in leroy 
departure io India. }—Applt., gly rob 
in Natal from 1897, in 1911 went to 
India, with the object of secking a 
long rior to fuevig, for Indie, he 
s or ea ‘or 
applied to the authorities for a cer 
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tificate of domicil, but that certificate 
was illegally refused. Applt.’s visit 
to India was extended to a period of 
four years, & he returned to Natal in 
Apr. 1915 :—~Held: applt.’a vialt to 
India, was for a special or temporary 
purpose : the home tn Natal continued 
be his place of permanent abode, & 
he was domiciled in Natal within s. 30 
of the above Act.—KaJEs v. IMMI- 
GRANTS’ APPEAL BoarRD (1918), 37 

N. L. R. 42.—S. AF. 
Domicil cer- 


sc, — 
tificate acquired before departure to 
Indta.)—Immigrant, an Indian, first 
came to Natal in 1893, where he con- 
tinued to reside. In 1899 he obtained 
a certificate of domicil. In 1902 
{framigrant went back to India. 
Recently he returned to Natal but was 
refused admission as being a prohibited 
immigrant under the above Act ‘— 
Held: the certificate conferred upon 
him rights, which were not restricted 
by the above Act, & there was no 
intention on the part of immigrant to 
abandon his domici!l in Natal.—He 
rial arte CHETTY (1917), 388 N. L. R. 








Need by dee 
acquir ceased parent. 

-»» the possessor of a certificate of 
domicil undor the above Act, brought 
his wife & son, N., to Natal from India 
in 1911. In 1914 they returned to 
India & Hved there till after K.’a 
death in Natal in 1917. On a ques- 
tion as to whether N. could of right 
enter Natal in 1920 :—Held: N. had 
no such right under s. 6 (9) of the 
above Act, as he had no father dom- 
ciled in Natal.—NaTHoo v. ImMi- 
GRANTS’ APPRAL Boarp (1921), 42 
N. L. R. 30.—S. AF. 

wife of 


so, -—— Second 
Mohammedan.}—Where a Mohamme- 
dan’s daughter & her mother have re- 
turnedto India & both are residing there, 
another wife of such Mohatminedan is 
not a prohibited immigrant ——MariamM 
& MAHOMED v. IMMIGRANTS’ APPEAL 
Boarp (1918), 39 N. L. R. 382.—S. AF. 

ef. ~—— Sons of domiciled 
parents—Resident 1n another province.] 
—M. & Y., Asiatios, & the minor sons 
of parents resident in the Transvaal, 
but formerly resident in Natal, & 
hol certificates of domicil under 
the above Act, were declared pro- 
hibited immigrants in Natal, neither 
M. or Y. having ever been resident in 
Natal save for temporary purposes 
during which riods their parents 
remained in the Tranvvaal.—-MAHOMED 
v. PRINCIPAL IMMIGRATION OFFICER 
(1991), 42 N. L. R. 337.—8. AF. 

—— Parent resident 
in India }—Applt. was born in india, 
in 1913, of a woman who was recognised 
as the wife of an Indian, 8., but who 
had never been in the Union. S. had 
entered the Transvaal in 1907 
thereafter, uired a domiaile ot 
choice in the Tranvaal, but in 1919 
had returned to India, & had since not 
been in the Union. Save that there 
was evidence S. was undergoing 
medica] treatment in India, there was 
no explanation of his long stay there. 
He had shares to the ue of £4,000 
in @ posucee in the gous but had 
apparently never en any active 
part in the business. Applt., aged 12, 
arrived in the Union & ed a right 





sd 
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to enter the Union under Act 22 of 
et he = (g) On @ 1 from a 


fa Provin iv.in acase 
the ts Ap 


0) 
y 
Board :—Held: assuming the onus 


(1919), 35 T. L. R. 209; R. v. Brixton 

eas ae Pe oe (1920), 90 L. J. K. B. 
; KR. v. Home Secretary, Ex p. Bressl 

(1924), 181 L. T. 886. _ . ay 


551a. ——— ——— ——.]—-Aliens Order, 1919, art. 


12, par. 1, which empowers the Secretary 
of State ‘if he deems it to be conducive to 
the public good”? to make a deportation 
order against an alien, is not ulfra vires. In 
acting under the article the Secretary of 
State is not a judicial, but is an executive 
officer, & is therefore not bound to hold an 
inquiry or give the person against whom he 
proposes to make a deportation order the 
opportunity of being heard.—R. v. LEMAN 
SrreeT Porice STATION INsPEcTOR, Ex p. 
VENICOFF, R. v. SECRETARY OF STATE FOR 
Homp Arrairs, Ex p. VENICOFF, [1920] 3 
K. B. 72; 89 L. J. K. B. 1200; 23 L. T. 
573; 84 J. P. 222; 36 T. L. R. 677, D. C. 


Annotation :—Refd. R. v. Home Secretary, Ex p. 1 
(1924), 131 L. T. 386. ry p. Bressler 


553. 


558a. 


Add. Annotations :—As to (1) Consd. R. wv. 
Home Secretary, Ez p. Bressler (1924), 131 
IL. T. 386. Refd. Brightman v. Tate (1919), 
35 T. L. R. 209. 


Aliens Restriction (Amendment) Act, 
1919 (c. 92)—-Power of expulsion in time of 
peace.]—Appct. was charged before a metro- 
politan police magistrate with four offences 
under the above Acts. He pleaded guilty 
to the charges, & was sentenced to fourteen 
days’ imprisonment & recommended for 
deportation. After having served his sen- 
tence, he was detained in prison awaiting 
deportation. The Secretary of State had on 
the day after the expiration of the sentence 
made an order for the deportation of appct. 





558b. 


553e. 


Vol. I.—Aliens. Cases 551—553d. 


Upon an application for a writ of habeas 
corpus :—-Held: the order of the Secretary 
of State was not ulira vires, but was within 
the powers conferred upon him by the above 
Acts, & Aliens Order, 1920, art. 12.—R. v. 
BRIXTON Prison (GovERNOn), Ex p. Broom 
(1920), 90 L. J. K. B. 5743 124 L. 7.875; 85 
f 87; 19 L. G. R. 62; 26 Cox, C. C. 687, 





—— ——.]—The Order in Council 
made as to the deportation of aliens on 
Mar. 25, 1920, under sect. 1 (1) of each of the 
above Acts, did not expire when the power to 
make such an order would, but for further 
legislation, have expired, namely on Dec. 23, 
1920, inasmuch as the Act of 1919 has been 
continued by the Expiring Laws Continuance 
Acts, 1920 (c. 73), & 1921 (c. 53).—RK. v. 
BRixToON PRISON (GOVERNOR), Hz p. SuGAR- 
MAN (1922), 127 L. I. 27; 86 J. P. 75; 38 
T. L. BR. 825 ; 27 Cox, U. 0. 208, D. Cc. 

Form of order by Secretary 
of State.]—-The making of an order for the 
deportation of an alien under Aliens’ Order, 
1920, art. 12 (6), lies within the discretion of 
the Home Secretary. It is desirable that an 
order made under the article should state 
on the face of it that the Home Secretary 
deems it to be conducive to the public good 
to make the order.—It. v. LLIOME SECRETARY, 
Ke p. Bressier (1024), 13L L. LT. 3863 88 
J. P. 88; 68 Sol. Jo. 646; 22 L. G. Kt. 4603 
27 Cox, 0. 0. 655, C. A. 








553d. —-— ——— Recommendation for deportation 


—Right of appeal.J}-—Rt. v. GranAM CAMP- 
BELL, “zp. AUMED HIAMIp Moussa, No. 558h, 
post, 


rested upon the immigration officer, 
the Board was entitled to find that 5S. 
had abandoned his Transvaal domicile, 
&, therefore, applt. was a prohibited 
immigrant.—MAHOMED ». PRINCIPAL 
IMMIGRATION OFFICER, [1929} App. D. 
190 —S. AF. 


sh. —— Deportation wnder—Con- 
vichion obtained without Union.J}—A 
person not born in the Union of South 
Africa who is convicted of an offence un- 
der a. 4 (1) (b) of the above Act is hable 
to be deported under s. 22, whether the 
conviction took place within or 
without the Union.—CoLLinawoop 
vw. UNION GOVERNMENT, [1917] Anp. D. 
§50.—S., AF. 


sj. Boarding ship _ before 
eramination of immigrants com) leted.jJ— 
Where a person was convicted of being 
on board a ame before the general 
oxamination of immigrants had been 
completed, & stated in defence that 
notice to the master of the ship had 
been given :—lHeld: he was rightly 
convicted.—ANULIA wv. R. (1818), 3 
N. L. R. 147.—S. AF. 

ak. Decisiun of immigration 
authority—Jurisdiclion of court to 
interfere.|}—The ct. may interfere 
whero there is a manifest absence of 
jarisdiction or if an order ie made 
or obtained fraudulently.— Union 
GOVERNMENT 0. Fakip, (1023) App. D. 
466.—S. AF. 














sl. os JHA pet., an 
Asiatic, had boen declared by the 
in tion officer of Natal to be a 


prohibited immigrant. On applica- 
tiun to the ct. for an order restraining 
his deportation :—Held: as the im- 


J.8 


nugration officer bad not acted out- + order for the deportation of any par- 


side hiy jurisdiction or mald fide, tho 
et. had no jurisdiction to make the 
order prayo6d.—NAnaINSAMY vw. PRIN- 
CIPAL IMMIGRATION OFFICIER, [1923] 
App. D. 6743.—S. AF. 


sm. — — lequirement of inuniqratior 
officer-—liffect.| When an tnunigratio 
officer requires @ person to muke & 
sign a dectaration under sect. 19 (1) (a) 
of Act 22, 1903, his roquirement 
beeomes & requirement of tho Act, « 
failure to comply therewith 18) an 
offence under sect. 27 (d). 2 oo. 
LAUGHTON, (1930) N. L. it. 47.-— 
S. AF. 


sn. Immigration c& Indian IItlef 
Act, 37 of 1927, 3. 5—eclrospectire, j-— 
PRINCIPAL IMMIGRATION OFFICLEI ¥, 
Ap aad [1928] App. D. 435.— 


so. Indian Immigration Act, 1891 
(Natal)—Liabiluy of employera’ for 
medical altendunce on Indian immi- 
grant3.J—Employers were held liable 
under the abuve Act fur medical 
attendance on Indian immigrants, 
who, after being free, had not re- 
indentured, themselves & for their 
descendants. -—- INDIAN IMMIGRATION 
TRUST BOARD OF NATAL v. GOVIND- 
SsaMy (1920), 37 T. L. R. 128.—S. AF. 


552i. Aliens Restriction Order, 1915 
—Power of expulsion in war time— 
Validity of Order—Power to specify 
destination.)—Held : ar. 25 of tne 
above Order was within the authority 
eonferred by War Precautions Act, 
1914-1916, 6. 6; it conferred a du- 
cretion upon the Minister to make an 
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tleular allen, & authorised bis subse- 
quent arrest & detention & tho placing 
him ou board a ship choson by the 
Minister, & his detention there whilst 
the ship wus in the territorial limits of 
the Commonwealth; & such an order 
wus not rendered Invalid by the fuct 
that the Minister mado it for the 
pune of currying out ap agroement 
ry which the Commonwealth Covt. 
was under an obligation to the country 
of which the partleular alien was a 
subject. to assi to as far as possible in 
enforcing the return to that country 
of persons Hable to military service 
there. —-FERRANDO v1, PHARCHE (1918), 
25. L. R. 241.—AUS, 


sp. -~—— Necessity of cum- 
munication of deportation order to atien.] 
—Par. 27 of the above Order does nob 
require communieation to the allon 
of a deportation order made under it 
by the Minister of Defonce.—-MnvyEr 
At bats (1020), 27 C. L. RR. 436.—~ 


ee 


Po er 





5 Form of deportation 
order.}-——Such order need not be in 
any particular form.—JRRGKR oP, 
PHRARCE (1920), 28 C. L. 1. 588.—AUS. 


sw. Aliens Heatricluon Order, 1916 
—Power of ermilson in war time— 
Subject of allied State liable fur malulary 
service. }—Tho Minister havlug ordcred 
the deportation of an Italinn subject 
for military servicer, the ct. refused 
an application tor a rule ntst for 
habeas corpus, tho matter being in 
the Minister's discretion under the 
above Order.— kr p. MAGGI (1918), 18 
8. Rh. N.S. W. 150.—-AUS. 


Cases 657—568i. ENGLISH AND Emprme Diaest SUPPLEMENT. 


Part IX.—Registration, Internment, and other Restrictions. 


557. Add. Citalion :—26 Cox, C. C.16, D. C. Evans v. PIAUNEAU, [1927] 2 K. B. 374; 96 








558d. 


The word “ keeper”? in the above Order 43 T. L. R. 624; 25 L. G. R. 321 ; 28 Oox, 


of 1920, art. 20 (2), includes the lessee of 
a house who lets unfurnished rooms in the 
house in separate lettings to tenants at weekly 
rentals & employs another person to manage 
the house for him. 

(2) A flat let on a seven years’ lease would 
not constitute ‘‘ premises’ within the above 
Order of 1920, art. 6, but that art. does not 
apply to rooms in a leasehold house let un- 
furnished on weekly tenancies, there being 
& manager of the house employed by the 
lessee whose duties include cleaning the 
common stairs, ways & places, the mainte- 
nance ‘of electric light, & so on.—RODDA v. 
GopFrREY (1926), 05 L. J. K. B. 704; 90 
J.P. 111; 42 T. L. R. 478; 24 L. G. R. 
811; 28 Cox, C. C. 209, D. C. 


558b. —-—- —-- —— —-—.]—The fact that 


the keeper of any premises to which the above 
Order of 1920, art. 7, applies knows that a 
person staying at such premises is a British 
subject, does not excuse compliance with tho 
obligation to require such person to sign a 
statement as to his nationality.—WILLIAMS 
v. JONES, [1928] 2 K. B. 227; 971. J. K. B. 
606; 130 L. T. 167; 925.P.79, 44T. L. RK. 
har 26 L. G. RR. 318; 28 Cox, O. OC. 505, 
). ° 


558c. ——— Aliens Restriction (Amendment) Act, 


1919 (c. 92)—Restrictions as to change of 
name—cCarrying on business under pre-war 
name.|—Resp., who was an alien, & whose 
real name was Karel Kollross, purchased in 
1921, & continued to carry on, a business 
under the name of the Widmore Laundry, 
which business had been carried on under the 
saine name by his predecessors for many 
years before Aug. 4, 1914. Apart from the 
laundry business resp, continued to be known 
as Karel Kollross, & he was registered in 
that name as the proprietor of the Widmore 
Laundry under Registration of Business 
Names Act, 1916 (c. 58). An information 
having been preferred against resp. for using 
the name Widmore Laundry, being a name 
other than that by which he was ordinarily 
known on Aug. 4, 1914, contrary to sect. 7 
of the Act of 1919, the justices dismissed the 
information :—-Held: the justices were right, | 
as resp. had committed no olfence against 
sect. 7 (1), by taking over an old-established 
business with a pre-war name & continuing | 
to carry it on under that name.—BRUNNING | 

KoLutuoss, [1928] 1 K. B. 3113 92 | 
lL. J. K. B. 823; 128 L. T. 600; 87 J. P. 
41; 89 T. L. BR. 129; 67 Sol. Jo. 278; 21 
I. G HR. 108; 27 Cox, C. C. 383, D. C. 


Addition of ‘‘ & Co.’"]—An 
alien uses @ name ‘‘ other than that by which 
he was ordinarily known ’’ on Aug. 4, 1914, 
contrary to sect. 7 (1) of the Act of 1919, if he 
adds to the name by which he was ordinarily 
known on that date the words ‘‘ & Co.”— 











558g. renames 


C. O. 410, D. C. 


558e. ——- -—— Prosecution under-—Whether 


offences triable on indictment.)—(1) On a 
prosecution for an offence against a statutory 
Order, an objection that the Order has not 
been proved must be taken'‘before the ct. at 
the trial. It is too late to take the point for 
the first time on appeal. 

(2) In cases under the Act of 1914, s. 1 (4), 
& the Act of 1919, s. 13, when any question 
arises whether the person charged is an alien 
or not the onus lies upon him to prove that 
he is not an alien. 

(3) Offences against the Act of 1914 & the 
Act of 1919 are punishable only in the manner 
prescribed by the statutes, namely on sum- 
mary conviction, unless the person charged 
with the offence claims the right under Sum- 
mary Jurisdiction Act, 1879 (c. 49), s. 17, 
to be tried with a jury. Where, therefore, 
an offence under those Acts was treated by 
the magistrate as an indictable one & the 
case sent for trial before quarter sessions 
without any claim for trial with a jury having 
been put forward by prisoner, the conviction 
at the sessions was quashed.—R. v. KAKELO, 
[1928] 2 K. B. 793; 92 L. J. K. B. 997; 129 
L. T. 477; 87 J. P. 184; 39 T. L. BR. 671; 
68 Sol. Jo. 41; 27 Cox, O. C. 454; 17 Cr. 
App. Rep. 160, 0. O. A. 


558f. —— ——- -—-— Proof of Order.}—R. v. 


KAaKELO, No 558e, ante. 
—— Proof of alienage.J]—R. v. 
KAKELO, No. 558e, ante. 





558h,. ——— ———- —-—- Appeal —Effect of ambiguous 


plea.j—Appct. was charged under Aliens 
Order, 1920, with, being an alien, having 
failed to notify his chanye of address. When 
before the mayistrate he was askod ‘‘ Are you 
an Egyptian?’’ to which he answered 
‘Yes.”” Iie was then asked ‘‘ Did you tell 
the registration officer that you intended to 
change your residence, & tell him when & 
where you were going?’’ to which he 
answered ‘* No.” Thereupon the magistrate 
entered a plea of guilty & sentenced appct. 
to imprisonment for ono month & recom- 
mended the making of a deportation order 
against him :—Held: appct. had not pleaded 
guilty or admitted the truth of the charge 
within Summary Jurisdiction Act, 1879 
(c. 49), 8. 19, or Criminal Justice Administra- 
tion Act, 1914 (c. 58), s. 37, &, therefore, 
he had a right of appeal to quarter 
sessions by virtue of those sections.—R, v. 
GRAHAM CAMPBELL, Ez p. AHMED Hamp 
Movssa, [1921] 2 K. B. 473; 90 L. J. K. B. 
818; 125 L. T. 810; 85 J. P. 189; 87 
T. L. R. 611; 19 L. G. R. 461; 26 Cox, C. C. 
747, D.C. 

_—- —— —— —— From reeommendation 
for deportation.)/—R. v. GRAHAM OAMPBELL, 
Ez p. AHMED Movasa, No. 558h, ane. 


was convicted for neglect to register as 


PART Ix could not succeed.—R. v. Hackman 
Feptatealion = No. pivol Of Aa". RAC EU aT bo tote pine Of eA ee ee 
ex. pars ty e no nanen e . 
permanent place of restdence.}-— eft. residencein Canada :—Held: thecharge 
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559. 


560. 


661. 


Add. Annotation: — Refd. Ronnfeldt v. 
Phillips (1918), 35 T. L. R. 46. 


Add. Annotations :—Consd. Ernest v. Metro- 

litan Police Comr. (1919), 89 L. J. K. B. 42. 

efd. Brightman v. Tate (1919), 35 T. L. R. 
209; Re De Keyser’s Royal Hotel, De 
Keyser’s Royal Hotel v. R., [1919] 2 Ch. 197 ; 
Chester v. Bateson, [1920) 1 K. B. 829; 
Fowle v. Monsell (1920), 90 L. J. K. B. 105; 
Gurney v. Houghton (1920), 123 L. T. 706; 
Hudsons’ Bay Co. v. Maclay (1920), 36 
T. L. R. 469; R. v. Leman Street Police 
Station Inspector, Ha p. Venicoff, [1920] 
8 K. B. 72; R.v. Wormwood Scrubbs Prison, 
(1920) 2 K. B. 805; Shutler v. Rolfe (1920), 
36 T. L. R. 828; RB. v. Cannon Row Police 
Station Inspector, Ea p. Brady (1921), 91 
L.J.K.B.98. Refd. R. v. Minister of Health, 
Ex p. Yaffe, [1930] 2 K. B. 98. Mentd. 
Brown v. Dagenham U. C. (1929), 98 
L. J. K. B. 565. 


Add. Annotations :—Refd. R. v. Secretary of 
State for Home Aflairs, Ha p. O’Brien, 
[1923] 2 K. B. 361. Mentd. fe Clifford & 
O’Sullivan, [1921] 2 A. O. 470; Secretary of 
State for Home Affairs +. O’Brien, [1923] 
A. C. 603. 


561a. ——— Restrictions as to change of name— 


Validity.|—Applt., a foreigner by birth, 
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Vol. 1.—Aliens. Cases 559-569. 


became a naturalised British subject in 1912, 
& changed his name by deed poll in 1015 
from Ernst to Ernest. In 1919 he was 
convicted under reg. I4h ot the above 
regulations, for that, not being a natural- 
born British subject, he used a name other 
than that by which ho was ordinarily known 
at the beginning of the war. He contended 
that reg. 14h was wlira vires, on the 
ground that it was not competent by Order 
in Council, issued under Defence of the 
Realm Act, 1914 (c. 8). to deprive him of 
any rights, powers, or privileges which were 
not at the same time taken away from all 
British subjects; & that the regulations 
purported to override an Act of Parliament, 
although there was no power under the Act 
of 1914 to do so :—Held: reg. lth was not 
ultra vires because it discriminated bet ween 
naturalised & natural-born British subjects. 

Regulations made by the King in Council 
under Defenvo of the Realm Act, 1914 (c. &), 
have all the force of a statute & may take 
away a statutory privilege or impose a 
statutory duty.—-KRNEST *. M&TroroLiTaAN 
Poutce Comer, (1919), 89 I. J. K. B. 423 
121 L. T. 222; 833. PD. 182; 36 T. LR. 
512; 17 1. G HR. 4483; 26 Cox, C. . 458, 
D.C. 


563. Add. Cuation :—26 Cox, O. C. 68, D. O. 


Cases 8—134. ENGLISH AND Empire Dicest SUPPLEMENT 
Part Il_—Property in Animals. 

8. Add. Annotation :—Mentd. Jebara v. Otto- 65. Add. Annotation :—Refd. Farey v. Welch 
man Bank, [1927] 2 K. B. 254. (1929), 28 Cox, C. C. 604. 

20. Add. Annotation :—-Refd. Peech v. Best 67a. —— Unlawful taking—Larceny Act 1861 

¢ € e 9 

(1980), 99 1s, J. Ke. B. 537. (c- 96), s. 28—Necessity for mens rea.]— 

84. Add. Annotation :—As to (8) Refd. Granby v._ .- eld: above sect. applies the general law of 
Bakewell U. D. ©. (1923), 87 J. P. 105; larceny to pigeons so tae as it does not apply 
Peech v, Best (1930), 99 L. J. K. B. 637. to them already: & consequently, a taker 

43. Add. Annotation :—Refd. Re Powell, Dodd v. who honestly believed the pigeons taken to 
Williams, [1921] 1 Ch. 178. be his own was not within the sect.—FAREY 

44. Add. Annotations:—As to (1) Refd. Re v. WELCH, [1929] 1 K. B. 388; 98 L. J. K. B. 
Powell, Dodd v. Williams, [1921] 1 Ch. 178. 318; 140L. T. 560; 9383. P.70; 45T.L. R. 
As to (2) Consd. ce Powell, Dodd v. Williams, 277; 27 L. G. BR. 153; 28 Cox, C. C. 604, 
{1921} 1 Ch. 178. D. C. 

45. Add. Annotations :—Refd. The Tubantia, 78. Add. Annotation :—Refd. The Tubantia, 
[1924] P. 78. Mentd. Pratt v. British [1924] P. 78. 
Medical Assocn., [1919] 1 K. B. 244. en aaa oA a eta. a adi 

46. Add. Annotation :—Refd. The Tubantia, °% 6 TUL OELLON 5 =e Bees BAe YU YOLEN 
(1994) P78. eo ee [1929] 1 K. B. 388. 

47. Aoan cae pred :—Mentd. The Fagernes, 99, Add. Annotalions:—As to (1) Consd. Re 
[1926] P. 185, Powell, Dodd v. Williams, [1921] 1 Ch. 178. 

64. Add. Annotation :-—Mentd. Nye v. Niblett As to (2) Refd. Re Powell, Dodd v. Williams, 


109. 
1138. 
116. 


PART II. SECT. 1, SUB-SECT. 1. 


(1917), 16 L. G. BR. 57. 


Add, Annotation :—Apld. Barnard v. Evans, 
[1925] 2 1x. B. 704. 

Add. Annotation :—Refd. Stearn v. Prentice, 
[1919] 1 K. GB. 3914. 

Add. Annotation :—Consd. Ilines v. Tousley 
(1926), 95 L. J. K. B. 773. 

Add. Annotation :—Generally, Mentd. Hardy 
v. ©. 1. Ry., [1920] 3 K. B. 459. 

Add. Annotation :— Consd. Barnard v. Evans, 
[1925] 2 K. B. 794. 





117. 


119. 


180. 


134. 


[1921] 1 Ch. 178. 


Part Ill——Rights and Liabilities of Owners of - Animals. 


101. 
107. 


Add. Annotation :—Refd. Nye v. 
(1917), 87 L. J. K. B. 590. 


Add. Annotations :—Consd. Horton v.Gwynne, 
f1921) 2 K. B. 601. Apld. Farey v. Welch. 
{1929} 1 K. B. 388. 


Add. Annotation :—Mentd. Ilford U. D. C. 
v. Beal, [1925] 1 K. B. 671. 


Add. Annotation :—Refd. British Petroleum 
Co. v. A.-G. for Ceylon, [1926] A. C, 147. 


Niblett 


sa. Canel.}—Under the condition 
of aiYuirsa which has eoalsted in Western 
Australia for many years, camels are 
to be regarded as belonging to the 
class of domestic animals. — Napa 
SHAH v SLEUMAN (1917), 19 W.A.L. RR. 
119.—AUS. 


PART Il. SECT. 2, SUB-SECT. 1.—A. 


& reared tn captivity cacaped & was 
killed Dy defts. upon a stranger’s land 
a woek later :—feld : the fox was an 
animal fere nature ; ae qualified 
roports therein came an ond when 
he aniaal escaped & was reduced into 
actual possession by dofts.; there was 
no immedlate pursuit, nor was there 
animus reveriendt.—CAMPBELL ¥. HED- 
LEY (1917), 39 O. L. R. 528; 37 
D L. R. 289.—CAN. 

50 fi. Damage to hives.|-——A_ bee 
is not an antmal within Cnmunal Law 
Consolidation Act, 1876 (S. A.), 5. 119. 
—KK. v. NiTscHKE, [1928] S. A. S. R. 
229.—AUS. 


PART Ji. SECT. 2, SUB-SECT. 2. 


74 ii. Animal killed by tres- 
passer.J\—When a person kills a wild 
animal on the property of another 
the oaroass does not belong to the 
killer put to the proprictor of the pro- 
perty, & the latter, either himself or 











by his duly authorised agent, is entitled 
to demand &, if refused, seize the 
carcass, & such porsuny us help him to 
exercise his right are doing no wrong ; 
but ay aguinst any other person, the 
killer has a 1ight to retain posyacsnon 
of the carcass.—R. v. ARTU RANIRA 
(1924), 1. L. R. 3 Pat. 549.—IND. 


PART Il. SECT. 8. 


sb. As belween husband d* wife— 
Wefe's cattle on husband's farm.J}— 
Whero cattlo belonging to a wife are 
placed on her husband’s farm, fed from 
the crops grown thereon & louhed after 
by him in carrying on farming opcra- 
tions, not as her agent or manager, 
but as his own business, & the offspring 
of the original stock are treated in the 
same way & sold from time to time & 
tho proceeds invested in other stock, 
tho fncroase of the original animals & 
the animals bought from the proceeds 
of the salo cannot be claimed by the 
Wife.—MINAKER v. HADDEN, [1917] 3 
W. W. R. 774.—CAN. 


sc. Brood of tame &: domestic animals 
-—— Belongs to owner of dam or mother. }— 
CALHOUN v. Rem (Sask.), [1927] 4 
Pe R. 808 ; [1927] W. W. RR. 429.— 


PART III. SECT. 1, SUB-SECT. 1.—B. 


ad. Straying bull tied up duri 
nighi—Released drs a Caen 


vem away 
132 


dauy—Subsequently found dying }—-Deft. 
tied up over mght a bull which had 
strayed on his premiscs, to prevent it 
damaging his cows, & released it next 
day & drove it away. In the evening 
it was found castrated near the 
boundury of deft.’s farm & died the 
next day. In an action for damagop : 
—Helid: decft.’s actions were justified, 
& in tho absence of evidence as to 
when or how or by whom the animal 
was injured, pltf. could not succeed.— 
FicowicH ®. MALESHCHAK, [1924] 4 
D. L. R. 585; 3 W. W. R. 308.—CAN. 


PART III. SECT. 1, SUB-SECT. 1.—E. 


se. Claim against custodwn of 
antmal—Onua of proof as to absence of 
negligence.}—The onus is upon the 
custodian to show that the injury did 
not oocur through his act or negligence 
only where it is shown that the inj ary 
occurred when the animal was or shoul 
have been in his custody or control, or 
that he was under an ob tion to 
account for it to the owner.-——-F1coWICH 
¢. MALESHCHAK, (1924] 4 D. L. R. 585; 
8 WwW. W. R. 308.—CAN. 





132 lia. 
— Animal arribek f at 


Animal falling in well 
ge. }—Pitf.’s 


the open well, was residing outside the 
province, the Jand being occupied by 


186a. Negligent driving by farrier — Measure of 
damages.|—HvGHES v. QUENTIN (1838), 8 
Cc. & P. 703; 173 B. R. 681, N. P. 


Annotations rT ay Grecnbirt v. Smee (1876), 135 L. T. 
1 rhe Mediana (1900), 69 L. J. P. 35. 


68. Refd. 


a tenant:—Held: deft.’s breach of 
Open Wells Act gave pitf. a right of 
action ‘‘on a tort co tted within 
the jurisdiction,” justifying allowance 
of the issue of ao writ for service on 
deft. ex juris.—BROTHERSON v. 
NEDY, [1919] 2 W. W. R. 803; 47 
D. L. R. 131; 12 Sask. L. R. 364.— 


182 fib. —— What is an “ open 
well.”*}—~—Whether a well is an “‘ open 
weil ” or not is a question of fact to be 
proved at the trial. While it might be 
un ‘* open well ”’ if insecurely covered, 
the fact that an animal falls into it 
without any evidence of how it 
occurred does not prove it such, nor 
does the fact that the matorial of the 
covering was seven years old.-—DRYS- 
DALE v. REID, (1920) 3 W. W. RR. 832.— 

182 fis. Animal unlawfully 
at large.}—Owners of such animals have 
no right of action where they are killed 
or injured by eilog sate an open woll. 
—DILLE v. GREAT WEAT LIFE ASSUR- 
ANCE Co., [1926) 3 D. L. R. 339; 
{1926} 2 W. W. BR. 3425; 20 Sask. L. R. 
545.—CAN., 

132 ii d. -]—-Where 
pltf. proves that his stock strayed on 
to deft.’s premises & there fell into a 
well & was killed, he has established a 
prima fuevwe violation of the Act, & 
where deft.’s only explanation is that 
he erected a protection reasonably 
sufficient to keep animals away from 
the well, but that the animal in question 
somehow or other got into the well, 
he has not rebutted the primd facie 
cass, especially where the circumstances 
ages the inference that the animal 
got through the protection by doing 
that which animals are wont to do.—- 
PITMAN v. Brown, [1925] 3 Db. L. RR. 
61; [1945] 2 W. W. R. 36; 19 Sask. 
L. R. 362.—CAN. 

182 fi e. Ignorance of 
oumer as to existence of well.J—Au 
owner of lund on which there is an 
open well contrary to stutute cannot 
rid himself of Mabihty for damages 
caused thereby by pleading that he 
did not kuow it was there. —-HUpsON 
® SILZER (Sask.), [1919) 3 W. W. XK. 
575; 49 D. I. qi. 125.—CAN, 

132 ijia. .)-The digging 
by a municipality of a ditch dangerous 
to animals alongside the travelled 
portion of a highway & the leaving of 
it unprotected, was held to be a mnils- 
feasance which rendered the munici- 
pality Habie for the Joss of a horse 
which plunged into the ditch & was 
killed.—HoOWELL v. WILTON RouRAL 
Monicrpauiry No. 472 (1922), 66 

. L. R. 323; 15 Sask. L. R. 4273 
[1922] 2 W. W. R. 568.—CAN. 

132 iv. Animal falling in exca- 
ration.}—Deft. & pltf. were neighbours. 
P}tf.’s cow while running at large fell into 
an excavation on deft.’s Jand :—Held : 
oat could not recover race eee 

NTTZEN v. SHOKLUK, [1921] 2 W. W. R. 
686; 16 Alta. L. R. 482.—CAN. 

132 v, ——.J-- The owner or 
occupier of land will be liable in dam- 
ages for any loss of stock resulting 
frorn failure to guard against access 
to an excavation.— KELLOGG v. DAPPEN 


KEN- 











— ee 





























(1922), 69 D. L. R. 628: (1922) 3 
W. W. R. 573.—CAN. 
132 vi. —— Cellar of unused 


house.}—Deft. owned unfenced land on 
which was an unused open house with 
acellar beneath. Pitf.’s horse, running 
at large, got into the house, &, while 
there, ono of its feet broke through 
the floor above the cellar &, being 
unable to withdraw it, it died :—Held : 
the animals must take the land as 


Vol. 1.—Animals. Cases 186a—199, 


they find it, & Opeu Wells Act did not 
ri Beem ial pated vw, LorFr, ({1923] 
2 W. W. R. 764.—CAN. 

zi. -}—Where there ia a 
bye-law permitting cattle to run at 
Jarge & such cattle are injured by the 
barbed wire of a fence which has fallen 
down through the rottenness of its 
posts, the owner of the fonco is Hable 
for the injury to cattle lawfully on the 
highway, & injured thercon.--Cnask v. 
A ada [1917] 2 W. W. RR. 736.— 


zZ il. On racecourse-~Injury to 
racehorse.] — Applt.’s racehorse was 
injured on resp.’s racecourse by a 
splinter from. a stake used to flug off 
a portion of the rogular course, which 
had becomo dangerous owing to heavy 
rain :—Held: resp. havin taken 
proper steps to ensure that the course 
was as safe as reasonable care & shill 
could make it, & the risk not being in 
the nature of a “trap,” no Jiability 
attached for the inJury.—WacKrow r. 
TAKAPUNA JOCKEY CLUB, [1923] N. %. 
L. QR. 219.—N.Z. 

187 xiii. Negligence of 
ouner.jJ—An action will not He for 
damages for the loss of cattle killed by 
a& truin when the cattle were on the 
railway line through the negligence 
of pltf.--NELSON vv. GRAND TRUNK 
Pacurio Ry. Co. (1920), 1 D. L. 
111.—CAN. 

kf. Grain left accessible to stuck— 
Injury from catung—Grain escaping from 
granary.j—Where animals = straying 
upon the premises were injured by 
consuming grain which bad escaped 
flom a yranary through uo fault of 
the grower :—Jicld: deft. was not. 
hhable under Opon Wolls Act, R. S. oS. 
(e ag 8. 3.— Ftnne, MALLACH, [LOIS] 
1W. Woo 10; 10 Sask. L. Ik. 419; 
37 DL. L. RR. 709 -~CAN, 


Animal lawfully at 
large. J— Where the non-observance by 
@ proprictor of Jand of Open Wells 
Act, RR. oS. S., 1909 (e, 124), 5.3, 
resnita in injury to annals lawfully 
at Jarge which have strayed upon his 
land, he is Hable in damupes to their 
owner —- WATHON vu, GUILLAUME, (EGER $ 
2W.W. 2.10473 11 Sask. L. BR. 34k 5 
42 D. 1. 1k. 380.— CAN, 


k iii. Granary roason- 
ably fit for yrain.J—Held: dofts. were 
not Hable for damages for injury to 

Itfs.’ horses. while lawfally running at 
arge, caused by eating wheat which 
dad run from a granary on defty.’ 
premises, in view of the jury’s finding 
that the granary was reasonably fit 
for storing the wheat as against 
animals running at lurge.—GLENN & 
BaBy v. SCHOBIELD, [1928}) 2D. Le. RR. 
319; [1928] S. C. HR. 208.—CAN. 


k iv. -—-— Animal traspassing. | 
—If grain be left In such an unguarded 
condition as to permit of horses being, 
attracted by it & eating it to their 
injury, the owner of the grain will be 
liable for the resulting damage, even 
though the horses are trespassers.—— 
FULTON v. RANDALL, Gen & MITCHELL, 
LITD., (1918) 3 Ww. W. R. 331.—CAN. 

k v. —_— ——,. --A person 
who allows threshed grain to be acces- 
sible to stock, is liable in damages for 
the death of an anfinal resalling there- 
from, even thougkL the animal was 
unlawfully at large, unless the owner 
of the mal when turning it at large 
knew that such grain was accessible 
to stock.—HaworTn v. WEBB (1922), 
65 D. L. Ro 174; 15 Sask. L. R. 275; 
{1922] 1 W W. BR. 1070.—CAN. 

k vi. »-Pltf. alleged 
that deft. while engaged in « eding 
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139. Add. Annotations :—Consd. Dunster r. Hollis, 
{1918} 2 K. B. 795. Mentd. Fairman v, 
Perpetual Investment Bldg. Soc., [1923] 
A. C. 74; Mersey Docks & Harbour Board v. 
Procter, [1923] A. C. 253. 


left out in his unfenced ploughed field 
an unprotected w: n box which 
contained wheat & that pltf£.'’s horse 
while lawfully running at large gorged 
itself with tho wheat & died —ZJ/eld : 
deft. wan not Hablo.—MUBSKLMAN ¢: 
ZIMMERMAN (1922), 66 D. L. R. 350: 
1922] 2 W. W. ht. 640.—CAN, 


k vii, ——- ~———. }—The result 
of an action under Open Wells Act 
ht. 8. S., 1920 (c. 169), does not depend 
upon whether or not the animals 
injured wero unlawfully at large under 
Stray Animals Act, Roo oS. S, 1920 
(C, 224).—WENTZALL tt. PaRKR, [1924] 
3 W. W. R. 876.—CAN. 


k vili, —— Crain miacd with 
povonous substance.J|—— No lability 
uttaches to a railway co. for damages 
for the low of cattle which die from 
eating grain which has become mixed 
with lead ore, where the grain was 
dropped upon the ground among the 
particles of lead ore by a customer of 
the railway co. while unloading grain 
from the company’s cars.-—-DAWSON v. 
PARADIS MINK & CANADIAN DACIFIO 
Ry. Co., (L019) 1 W. W. RR. 409.— 
CAN. 

k ix. ~} The 
imposed by Open Wells, ete, Act, 
kh. oS. S., 1920 (ec. 160), «& tf, 14 an 
absolute one, & where anothoe's animals 
have been fnjured as the scsult of 
threshed grain being accessible to them, 
tho fact that the graniury in question 
was reasonably fit for the storage of 
grain as against annuals running at 
Jarge is no defenee. SCHOFIELD 
GUNN WN BABB, [1927)3 D. L. RR. BR: 
11927} 2 W. W. a 1855 2! Sask, 
494. - CAN. 


na. -- Hunning into animal using 
highway.|- Deft... while dtiving his 
automobile at dusk ut twenty-five 
Totles an hour with tis HWiehtea ou, ran 
Into pitf.’» cow which ho had not seen 
until very close to it. Ho was held 
hable in damages.-- JOHNSON % CLIPFION 
(1925), 62 9. Le Re. 685; [ly2z1) 3 
W. W. It. 596.—CAN, 


wi. —~— Liability of boafowner for 
acl of repatrer.j- A boutowner ems 
ployed @ joiner to ropalr fila boats, 
Tho paint scrapings were tefl lying on 
the ground, & poisoned a» cow that was 
grazing on the pasture :— Jieid ast was 
the boatowner's duty fo soo that the 
paint serapings were removed, & he 
was Hublo tn damages for the cow's 
death.— Str warTr ov. ADAMS, [1920] 
©... 129; 57 8¢e. 0. 7%. 83. SCOT. 


w il. Animatla lawfully at laurge— 
Whether norvson hidden trap.) -Polson 
which deft. had put in bags on his 
unfenced land & curcfully covered with 
mauure, & which, without his know- 
ledge, becaine exposed & eaused the 
dteath of pitf.’a cattle lawfully at large, 
which entered on the Jand :- Held: 
not to constitute a hidden = trap.~ 
WINMILL & THOMAS 2. COLLINS (Sash.). 
[1927] 3 W. W. 1. 8255 reved , (125) 
2D.1. HR. 3463:3 W.W. HO 70, 2% 
BK. 1. RR. 422.— CAN. 


141 {. Herong quanhity tno powmonous 
dip-— Animals porsoned {VIC need 
that the death of hits sheep was due 
to the presence of an excess of arsenic 
in powder manufactured & sold by 
defta. which he had added, together 
With mor than the quantity of water 
epecitied in defts.’ printed instructions, 
to a xolution through which the sheep 
had already been passed without 
tnjury :-—Held;: pltf. had not proved 
that the death of the sheep was due 
to an excess of arsenic in the powder — 
COOVER v. VISSER, (1920) Apo Jy JT 


e e 








obligation 





Cases 145—174a. 


145. Add. Annotation :—As io (1) Refd. British & 


ENGLISH AND Emprre Dicsst SuppeiE 





(1864), 17 O. 







N. 8. 2453; Gayler & Pope 


Foreign Marine Insce. v. Gaunt, [1921] 2 v. Davies (1094), 98 L. J. K. B. 702. 
A. 0. 41. 156a. jJ—Manron v. BRocKLEBANE, No. 
145a. Animal killed—Meaning of ‘‘ external & ? 


visible injury.’’"]—A policy of insurance pro- 
vided that an insurance co. should indemnify 
the insured against death solely attributable 
to accidental external & visible injury to any 
horse the property of the insured, duly 
surgeon, & further 
provided that the due observance & fulfilment 
of the conditions of the policy should be a 
condition precedent to any liability of the 
The insured’s horse, 
drawing a loaded van, got out of the driver's 
control, bolted, & fell into a ditch with the 
van on top of it, & died in consequence of the 
pressure of a shaft upon ite windpipe. 
was no mark visible on the skin of the horse, 
& no certificate of a veterinary surgeon was 
(1) it was not neces 
that there should have been any mar. 
visible on the skin of the horse, & the injury 
was external & visible; & (2) it was a con- 
dition precedent to the insured’s right to 
recover that the death of the borse should 
be duly certified by a veterinary surgeon, 
but, on the facta of the case, the co. had 
waived compliance with such condition.— 
Burripar & Son v. Haines (F. H.) & Sons, 
Trp. (1018), 87 L. J. K. B. 641; 118 L. T. 


certified by a veterinary 


co, under the policy. 


obtained :—Held : 


681; 62 Sol. Jo. 621, D. O. 
146. 
men’s Fund Insce. v. 


151. After this case add 


Vol. XTII., pp. 21 ef seg. 
154. 


PART III. SECT. 1, SUB-SECT. 1.—G. 


el, J—A claimant has a 
right of action to compel council & 
valuer to comply with the Acts as far 
as may be nosessary to give effect to a 
valid claim for compensation ; but he 
has no right of action in the nature of 
appeal against the determination of 
the council or the valuation of the 
valuer.—HOGLE 0. ERNESTTOWN TOWN- 
snir (1918), 41 0. Ll. R. 894; 13 
O. W.N, 3473 41 D. L. R. 123.—CAN, 

ell. ——— Mandamus.|—Tho 
direction to the municipal counel) to 
award compensation under the Act of 
1914is mandatory ; & they may by man- 
damus be roquired to obey the statute, 
—NOBLK v. ESQUESING TOWNSHIP 
ons), tt 0. L. R. 4003; 18 0. W. N. 

39; 41D. L. R. 99.—OAN. 


cae ee 








oiil.-—— ~—— ——.)—If a town- 
ship council fail to perform the duties 
imposed upon it by s. 18 of the Act 
of 1914, a mandamus may bo granted 
to compel the council to make the 
inquiry directed by the sect. & avard 
compensation._Hupson & Harpy 
vw BMPULPpH Townsulre (1920), 46 
O. I. R. 216 —CAN, 

ef. —— 3 Wanton killing of un- 
licensed dog.J)—Notwithstanding tho 
Aci of 1917, B. C., 9. 3, ovo is liable in 
damages for cau ng death or injury 
to an unlicensed dog in a_ sheep- 
protection district, if the injury is 
nflicted wantonly. — WILGRESS  v. 
Ritreniv, (1920) 32 W. W. R. 421; 62 
D. L. R. £43.—CAN. 

sg. Stoch-brands Act, R. 8S. B. C. 
1924 — Offence againal.J—R. ex rel 
Maxson tv. Donpin (B. C.), (1929] 8 
W. W. BR. 176; &2 Can. Crim. Cas. 
842.—CAN. 


Add. Annotation :—Generally, Mentd. Fire- 
Western Australian 
Insce. & Atlantic Insce, (1927), 138 I. T. 108, 


‘* See, also, CONSTITU- 
TIONAL Law, Vol. XI., p. 589; OopyHotps, 1748 


Add. Citation —17 C. B. N. Ss. 261, n. 
Add. Annotations :—Refd. Iicad v. Iidwards 


156b. 





159. 
‘There 


actenter 


| 4a 


168. 


379; Rick 


PART III. SECT. 1, SUB-SECT. 2. 


sk. Stray Animals Act, 1920 (ce. 124)— 
Meaning of animal— Turkey.)—Since 
turkeys are not included under tho 
words “ animal"? or ‘ animals ”’ in 
abov Act an owner of a turkoy, who 
enters upon anothor’s land to get the 
turkey after it has strayed thereon 
commits a trespass.—SoORLIE v. MCK LE, 
[1927] 1b. L. R. 249; [1927] 1 
can e n. 56; 21 Sask. L. R, $30.— 


PART Ill. SECT. 2, SUB-SECT. 1.—A. 


154 ix. jJ—~The owner of an 
animal in which by law the rule of 
property can oxist is bound to take 
care that it does not stray into the 
land of his neighbour, & he is liable for 
any trespass it may co t, & for the 
ordinary consequences of that trespass. 
Whether or not the escape of the animal 
fa due to the owner’s negligence is 
immatertal.—-WRHALLEY 9%. ANDER- 
GRAND, [1919] 1 W. W. R. 873 44 
D. L. R $19.—OAN. 





164 x. —— To remove cattle—Under 
Domestic Animals Act, R. S. A., 1922 
(c. 67), 8. 64.)—If lands of A. adjoin 
lands of B. without a fence bctween 
them, & the lands are within an extra- 
municipal area which has not been 
clo under s. 8 of the above Act, & 
none of the lands have ever been 
within a municipal or pound district, 
& if A.'s cattle stray on to B.’s lands & 
B. gives notice to remove them, A. 
sufficiently complies with s. 64 of the 
above Act by removing them a reason- 
able distance on to his own land, even 
though this does not effect a permanent 
removal.—R. (GAGAN) v. HILLMER, 
{1928] 3 W. W. R. 660.—CAN, 
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kin: 
attac oP 





Edw. 4, fo. 
Annotations :-—Refd. Right v. Barnard (1674), Freem. K. B. 


~-}—(1) For injury caused by horses 
or cattle to property on or adjoini 
way the owner is not liable in the absence of 
negligence or of wilful intention on his part. 

(2) The bolting of a horse which has been 
left unattended in a public street is prima 
facie evidence of negligence on the part of 
the owner.—GAYLER & POPE 
Davies (B.) & Son, Lrp., [1924] 
938 L. J. K.B. 702; 1381 L. T. 607 ; 40 T. L. R. 
591; 68 Sol. Jo. 685. 


Add. Citation :-—62 Sol. Jo. 161. 
Add. Annotation :—As to (1) Refd. Richards 
v. Davies, [1921] 1 Ch. 90. 


162. After this case add ‘‘ See, now, Dogs Act, 
1906 (c. 32), s. 1 (1) (8).”’ 


163a. Cat killing pigeons.}—In the case of a cat 
igeons it is necessary to prove 
re the owner of the cat can be 
made responsible in law.—BUCKLE v. HOLMES, 
[1926] 2 K. B. 125; 95 L. J. K. B. 547; 184 
L. T. 743; 90 J. P. 109; 42 T. L. R. 369; 
10 Sol. Jo. 464, O. A. 


166. Add. Annotation :—Consd. Hines v. Tousley 
(1926), 95 L. J. K. B. 773. 


4-q, Annotation :—Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 


Add. Annotation :—Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 


eo a (1470), Y. B. 10 
7, pl. 


a high- 


, LID. ». 
2K. B. 75; 


9. 


ckotts v. Hast & West India Docks, ctc., Ry. 
(1852), 12 ©, B. 160. 


176 iii. ——- ——- ———.]—-Wheore a 
fence erected by one of two adjoining 
owners becomes by agreement, express 
or implied, the line fence & the other 
adjoining owner fences three sides of 
his land & joins on to the lino fence, he 
must pay a just Lagrl gaboarny of the then 
value thereof & thereafter bear an 
equal share of the costs of maintenance 
& repair, but it also vests in him all the 
rights of an owner in respect of the 
line fence. He is entitled to stre 
& repair it by adding strands of wire 
to preven his cattle gotting upon the 
land of his neighbour, & the latter has 
no right to remove the strands. If he 
does so, & the cattle get upon his land 
b siting Gua tae conaltnie esse: 

0) owner for resulting damages. 
—ARMSTRONG v. THOMPSON, [{1923) 8 
D.L. R. 743 9.—C, 


2 W. W. R. 60 AN. 

bi. -}—A horse peronein 
to applt. was being grazed in a fel 
whic oined resp.’s farm, upon 
which he kept cattle, inclu a@ bull. 
The cattle were continually breaking 
through the dividing fence, & on one 
occasion the bull red the horse. 
The fence between the properties was 
not a sufficient fence within Fencing 
Act, 1908:—Held: there was no 
evidence of negligence by resp. towards 
applt. & without proof of scienter 
damages were not recoverable.— 
EDWARDS wv. Rawina, [1924] N. Z. 
L. R. 333.—N.Z. 

11. ——.}—Where_ there exists a 
valid bye-law permitting animals to 
run at large in a municip. 
cannot be held to be 








Branca Lryes Co., 
1120; 10 Sask. L. 


160. 


181. 


183. 


187. 


104, 


196. 


Add. Annotations :—.As to (1) Consd. Manton 
v. Brocklebank, {1923} 2 K. B. 212. As to 
Cy as ean v. Brocklebank, [1923] 


After this case add ‘‘ See, also, Bounparizs, 
Vol. VII., pp. 281, 282.” 


Add. Annotations: — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Theyer v. Purnell, [1918] 2 K. B. 333. 


Add. Annotations :—Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. Mentd. Gayler & 
Pope v. Davies, [1924] 2 K. B. 75. 


Add. Annotation :—Consd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 


Add. Annotations :—Consd,. Manton v. Brockle- 
bank, [1923] 2 K. B. 212; Hines v. Tousley 
(1926), 95 L. J K. B. 778. Refd. Mansel v. 
Webb (1918), 88 L. J. K. B. 323; Musgrove 
v. Pandelis, [1919] 2 K. B. 43; A.-G. v. Cory, 
Kennard v. Cory, [1921] 1 A. C. 521; Rain- 
ham Ohemical Works v. Belvedere Fish 
Guano Co., [1921] 2 A. C. 465; Hoare wv. 


Vol. I.—Animals. Cases 180—195. 


McAlpine, [1928] 1 Ch. 167; Edwards ». 
Birmingham Navigations, [1924] | K. B. 
841; Gayler & Pope v. Davies, [1924] 2 
K. B. 75; Glanville v. Sutton (1927), t4 
T. L. R. 98; St. Anne's Well Brewery (Co. v. 
Roberts (1928), 140 L. T. 1; Pontardawe 
R. OC. vu. Moore-Gwyn, [1920] 1 Ch. 656; Fardon 
v. Harcourt- Rivington (1980), 47 T. Li R25, 
C. A. Mentd. De Silva v. Korossa (Ceylon) 
Rubber Co. (1919), 88 I. J. P.O. 543 Quebec 
Ry. Light, Heat & Power Co. v. Vandry, 
[1920] A, C. 662; Boynton v. Ancholme 
Drainage & Navigation Comrs., [1021] 4% 
K. B. 218; Jefferson v. Derbyshire Farmers, 
{1921} 2 K. B. 281; Postmaster-General 
v. Liverpool Corpn, (1922), 92 L. J. K. B. 
382; Phillips v. Britannia Hygienic Laundry 
Co., [1923] 1 K. B. 5389; Cockburn ». Smith, 
[1924] 2 K. B. 119; Performing Right Soc 
v. Ciryl Theatrical Syndicate, [1924] 1 KK. BL. 
1; Booth v. Thomas (1925), 42 T. L. R. 114; 
Iiford U. D. O. v. Beal, (1925] 1 K. 1B. 671; 
Noble v. Iai rison, [1926] 2 K. 3B. 832; Smith 
v. G. W. Ry. (1926), 135 L. 1.112; G. W. Ry. 
v. S.S. Mostyn, The Mostyn, [1928] A. C. 57. 


mr Sie oe Tee — by = 
running at large contrary 

Entire Animals Ordinanco, s. 4, is 
recoverable though the property dam- 
aged is not surround by a lawful 
fence.-~-MCLEAN v. Brerr, (1919] 3 
phe R. 621; 49 D. L. R. 162 — 


lili. ——-.}—The owner of cattle 
rightfully running at large 1s not Hable 
for damage to crops done by them on 


unfenced land.—McoKay v. LOUOKs, 
aha 2 W. W.R. 1007; 53 D. L. R. 
94.—CAN, 


l iv. .]-~-Animals are not running 
at large when in charge of a herdsman. 
—R. v. PETERSON, {1920} 1 W. W. R. 
506; 51D. I. R. 104; 32 Can. Crim. 
Cas. 218.—CAN, 

lv. -}—OLEARY v. Hitt, (1921) 
3 W. W. ht. 130 —CAN. 

1 vi. .]—Pltf. & doft. owned ad- 
joining farms, & the line betwoeon tho 
farms was unfenced. Deft. turned his 
cattle loose & they went on to pitf.’s 
land & ate up his grain which was, to 
deft.’s knowledge, lying in stocks 
thereon :—Held: deft. was lable in 
damages.—DOBROLOWSBKI v. DANYLUK, 
broken through from its owner’s 
enclosed land on to adjoining enclosed 
land of anothor person & is without 
a herder, is running at within 
Stray Animals Act—R. o. Brapy, 
(1821) 3 W. W. R. 396.—CAN. 

I viii. ——--.J—Under Animals Act, 
R. 8. B. C., 1924 (c. 12), 8. 11, the 
owner of an animal unla ly at large 
is liable for personal injuries committed 
by it when running at large, as weil 
as for injury to Serpe 5 TAconnoN 
v. SCHNEIDER, {1927] 1 D. LL. R. 1006; 
au 2W. W. R. 257; 38 B.C. RR. 











lix. ——.J—Trespass Act, 1921, 
6. 260, s. 14, dealing with animala 
straying into lands unprotected by a 
lawful fence, does not spply'te animals, 
in this smstance e, which by 
Antnals Act, 1924, co 121, 8. 
absolutely prohibited from at 
large.—BrsHoe v. Lrpen, [1929] 1 
D. L. R. 998: 1 W. W. Rk. 402, 40 
B. G. R, 556.—OAN. 

nf ——, 
bye-law fs 
Animals Ac 
Fin aclewee: 
run a i 
fs one towards the 
oultivated land as defined 


3, are 


}--Where a municipal 
assed patie to 
e R. Ss. t ‘J 





nt Stray 

1920 (c, 124), to 

ting of horses to 
duty imposed thereby 


proprietors of . h 
Tn 2 (14) | 


of the Act, & not towards tho public 

at large.—OsADCHUK v. RUSSNIAK 
1922), 63 D. L. R. 3233 15 Sask. L RR. 
86; [1922] 1 W. W. R. 839.—CAN. 


n ii, A a Cia A 
Passed a byo-law providing that all 
animals should be allowed to run at 
large in the munioipality with certain 
exceptions & except between certain 
dates. Another bye-law prescribed 
what should constitute a lawful fence. 
Nothing was said as to what should be 
the offect of a lawful fence, & no byo- 
luw was passed for the purposes of 
Municipal Act, Man., s. 602 (d) 
Held: the effect of the first-mentloned 
bye-law was to rmit cattle, other 
than those excep in it, to run at 
large botween certain dates, & in this 
it ousted the common law Ilability of 
the owner of the cattle for damages 
caused by them when so running at 
large, & such damages were not re- 
coverable even if the land where the 
damage was done was surrounded by 
a lawful fence. 

(2) The bye-law also provided that 
nothing thorein contained should pro- 
vent the owner of any lands trespasse 
upon or of any property destroyed 
from waiving rights created by that 
bye-law & bringing his action Jn any 
competent ct. in consequence of any 
trespass :-—Held: that provision gave 
no right of action taken away by the 
other bye-law pro D.—JUKKS 1, 
MISERLLY, {1923} 2 D. L. R. 561; 33 
Man. L. R. 67; [1923] 1 W. W. BR. 
1057.—CAN. 


194 i. —~—— Ftemoteness of damage. }-— 
Damages for personal injuries suffered 
by the rider of a horse from a kick by 
@ neighbour’s trespassing borse are 
not too remote where the tiospassing 
horse’s owner knows that the neigh- 
bour rg bestabe riden on horseback, & 
where it is customary in the country to 
ride horses when bringing home horses 
or cattle.— WHALLEY v. VANDERGRAND, 
{1919) 1 W. W. R. 8%; 44 DL KR 
319.—CAN. 








194 ii, ——— ——.]——Where a heifer 
was thoroughbred & & ita 
owner intended to breed it to a certain 
thoroughbred registered bull,the ow ier 
of the herfer wae given damages for the 
difference in ue between the calf 
anticipated as the result of such breed- 
ing & the calf that was born as the 
result of a bull’s trespass, Damage by 
reason of the poasible influence upon 
the strain of subsequent offspring was 
eld too remote & uncertain be con- 
sidered.—MCLEAN @. {1919] 
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Brerr, 


rarer ra ent eeepetnr ener 


3 W. W. RR. 521; 49D. L. R. 162.— 
CAN. 


194 ili, ——,}—Deft.’s  tres- 
passing “acrub ” bull served pitt ’s 
young Pambred heifor*—//eld + pitt. 
was entitled to damagis for the de- 
oreased value of the heifor caused by 
her growth being stunted & shape being 
affected by boeing brod at un carly age, 
but not to damages based on a con- 
sideration of the offects on the minds 
of othera of an erroncous theory that 
the helffer was llable to “* throw back "’ 
to the first. bul) in futuro breeding - 
Cousina v. Greaves, (182013 W. W. R. 
702; 5417). L. HK. 650,--CAN. 

194 Iv. - - .J—Doft negii- 
gontly allowed his maro tu escapy & 
trespass Jn another's field whoro she 
kicked & Injured a farm boy while 
she was bolng ejectod --Jleld; the 
injury was not too remote —-HARRIBON 
ARMATRONG (1917), 611. L. ft 38.— 








195 li, -——-- ———-. }+-The ownor of a 
bull at large contrary to law must bo 
hcid to have known that he would 
naturally seuok to cover any hoelfor or 
cow which he can reach, & hls covering 
tho helfer of another owner on that 
owner's property & against his will ts 
& trespass for which the owner of the 





bull is Hable—McLean vv. Bret, 
11019] 3 W. W, R. 621; 49 DE. RR. 
162.—-CAN. 

106 iv. ——~— J—Doft.’s cattio 


trespassed on pltf.’s land which was 
not enclosed by # lawful fence. PItf.’s 
son on horseback was chasing the 
cattlo oul when pitf. procceded on foot 
to drive a steer through a gateway & 
was chanted by the steer & Injured. 
Deft. had no knowledge that the steer 
was of o vicious nature or Jiablu to 
attack persous —//eld pltf could 
not recover damages, as the injury wae 
not an ordinary consequence of the 
trespass; the damages claimed were too 
remote, & tho proximate cause of tho 
Injury was pitf ‘a action In approne hing 
the animal on foot which §« shoul 
not have done —HArion » MORTON, 
(1921) 8 W. W. ht 803 - CAN. 

197 ia. --— ---—,}~-A sheep 
owncr cannot joln the owners of 
treypassinyg dogs ur defta. In one action 
for dainages for the loss of hia sheep.—— 
McDinvwom vv. JEUpSON (1920), 56 
Tus L i. 21.—- AUS. 

197 ib. ——- —— Onus of pri! 
of damage done by each dog }- Applt 
sheep were worried by 5 dogs, of wii 
ry ‘ns dog & one belonving ( a 
unidentified owner were shut [i 








Cases 201—226. 
201. Add. Annotation: — Consd. 


202. 
208. 


204. 


205. 


206a. 


208. 


214. 


actlo 


ordered to pay one-fifth of tbe total 
damages. 


aa v. 
Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539. 

Add. Annotation :—Refd. Phillips v. Britannia 
Hygienic Laundry Oo., [1923] 1 K. B. 539. 
Add. Annotations :—Consd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75; Ellor v. Selfridge 
& Co., Ltd. (1930), 46 T. L. R. 236; McGowan 
v. Stott (1923), 99 L. J. K. B. 357, n. Refd. 
Manton v. Brocklebank, [1923] 2 K. B. 212; 
Phillips v. Britannia Hygienic Laundry Co., 
[1923} 1 K. B. 539. 

Add. Annotations :—As to (1) Consd. Gayler 
& Pope v. Davies, [1924] 2 K. B. 75. Refd. 
Manton v. Brocklebank, [1923] 2 K. B. 212. 
Add. Annotalion :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 

——.}+—-GayLtur & Popr, Lrp. 
Daviss (B.) & Son, Lrp., No. 156b, anie. 
Add. Annotations :—Consd. Glasgow Corpn. 
v. Taylor, [1922] 1 A. OC. 44. Refd. Hardy 
vw. O. L. Ry., [1920] 3 K. B. 459; Weld- 
Blundell v. Stephens, [1920] A. O. 956. 

Add. Annotations :—Consd. Paul v. G. E. Ry. 
(1920), 36 T. Ju. R. 344; Oargrove v. Burn 
(1029), 46 'T. L. R. 59. Apprvd. Cooper v. 





Uv. 
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1 A. ©. 129; Anglo-Newfoundland Develop- 
ment Co. v. Pacific Steam Navigation Co., 
[1924] A. C. 406; The Vectis, [1929] P. 204; 
The Chatwood, [1930] P. 272. Mentd. The 
Manorbier Castle (1922), 129 L. T. 31. 

Add. Annotations :—Refd. Manton v. Brockle- 
(1923) 2 K. B. 212; Phillips v. 
Britannia Hygienic Laundry Co., [1923] 
Gayler & Pope v. Davies, 


216. 
bank, 
1 K. B. 689; 
[1924] 2 K. B. 76. 
218. 


Add. Annotations: — Consd. Manton v. 
Brocklebank, [1923] 2 K. B. 212; Buckle 
v. Holmes, [1926] 2 K. B. 125. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


219a. Dog left inside motor-car.]}— Deft. parked his 


saloon motor-car in a street & left his dog 
inside. As pltf. was walking past the car, 
the dog, which had been barking & jumping 
about in the car, smashed a glas» panel, & 
a epuniee entered pltf{.’s left eye, which had 
to be removed. In an action for negligence 
there was no evidence that the dog had any 
special propensity which was dangerous :— 
Held: pltf. could not recover.—FARrDoN v. 
HARCOURT-RIVINGTON (1930), 47 T. 1 R. 
25, C. A. 


‘ : ‘ ‘ 220. Add. Annotation :—Refd. Gayler & Pope v. 
Swadling (1029),46 T.L.R.73. Distd. Swad- : 

ling v. foie (iasoy, 461. L. R. 597. Refd. Davies, [1924] 2K. B. 75. 

Illerman Lines v. Grayson, [1919] 2 K. B. 222. Add. Annotation :—As to (1) Refd. Manton 
514: Saics v. Bristol Petroleum Co. »v. v. Brocklebank, [1923] 2 K. B. 212. 

G. W. Ry. (1920), 90 L. J. K. B. 1289; 226. Add. Annotation :—As fo (1) Refd. Manton 
Admiralty Comrs. v. 8.8. Volute, [1922] v. Brocklebank, {10238] 2 K. B. 212. 


nin the magistrates’ ct. resp. was public road while ho delivered ice. 
‘he wheel was chained & the reins ticd 
While the driver 


Thore was no direct evidence | to a 


awingle-bar. 


dog jumped from an automobile & ran 
at pitf.’s horses & barked causing the 


as to the piecise extent of resp.’s dog’s 
depredatiens as distinguished from 
those of the other 4 dogs :—Jitld: 
allowing the appeal, & awarding as 
against resp. the total dumagen assessed, 
if 2 or more dogs belonging to different 
owners go together & jointly partake 
jo oa raid on sheep, then such raid is 
& joint affair, & on proof of this it 
Hes on the owner of each dog to establish 
affrmuatively the particular part of the 
damage his dog did, & to establish also 
that his dog acted independently of the 
others, & not in concert with them.- - 
LLANKSHEAR v. Pai, (1930) N. Z Le R. 
347.—N.Z 


197 iv. .J—Where 
damage is dono by animals bolonging 
to several owners the fact that tho 
injured pay cannot specify the 
alnount of damage done by the aulmals 
of euch owner dves not disentitie hin 
to substantial damages.——PLixLEY v. 
Brprokrp, [1918] 2 W. W. RR. 1055; 11 
Sak. L. R. 845; 42 D. L. R. §60.— 


197 ————_ 














.}—The owners 
of different animals were hold liable as 
joint tortfeasors for destruction of 
grain.—ALTHUOUSE vw. BRSANA, [1919] 
3 W. W. RR. 725; 49 D. L. R. 168.— 


PART III. SECT. 2, SUB-SECT. 1.—C. 


200 ja. ~}—-Whero by = deft.’s 
negligence his four-horse team ran 
pe & pitt. ran out to stop them & 
received injuries :-—Held: pltf. could 
not recover damages as he failed to 
Bhow that any Pers was in danger 
when he trie stop the horses,— 
MCDONALD v, BURR, [1919] 3 W. W. R. 
825.—CAN. 


206 x. Mechanical pre- 
cautions for control of horse. }—TUCKER 
oe ao SU NSeE (1918) V. L. R. 86.— 

















si. ——,}—A_ two-horse 
pe Ta trolly used for delivering ice was 
1 unattended by the driver in a 


was in a shop on the roadside the horses 
were startled by a boy on a bicycle 
riding over a piece of paper. The driver 
saw the horses move off, ran out of the 
shop, & a few seconds later cuught tho 
reins. The horses were then trotting, 
but on one of the horses striking the 
diiver on the Jeg, he released tis hold 
on the rcdins, The horses then bolted 
& collided with a stationary vehide — 
dd: the driver had not been guilty 
of negligence. —OTILWILL tv. ALAphA 
Ick Crim Co., Lrv., [1928] S. ALS. |. 
107.- -AUS. 


wi, — — ——.}—It is negligence for 
a man mounted on a bicyelo to drive 
loose horses at 6.15 a.m. along the 
strcots of a populated district, urging 
them round corners at a fast trot.— 
BARRETT t. Hanrpik & THOMPSON, 
Lin., (1924) N. Z L. RR. 228.—N.Z. 


y i. Restive horse — Negligence.) —~— 
Piltf. waa driving a motor car when ho 
was held up by tho traffic police. 
Doft.’s driver piece up his horse & 
cart between the car & the footpath, 
& tho borse became restive & backed 
into the motor car, occasioning damage 
to it. The horse had not proviously 
been known to be restive, & was usually 
quiet, & the driver was unable to say 
what had frightened the horse. The 
driver was not in any way negligent 
in the manner in which he looked 
after the horse :—Ji«ld : there was no 
evidence of negligence on the part of 
the driver of the horse or of deft.— 
SaRTOR] v. REYNOLDS, LTD. (1927), 
29 W. A. L. R, 382.—AUS. 


215 iii. Liability of dog owner.) 
—Deft.’s dog, to his knowledge, had for 
toes a habit of running after & 
bark at horses & carriages travelling 
upon hways :—Iield: deft. was 
hable in damages for injury caused by 
tho running away of horses frightened 
He the dog so acting.— BIRDSALL v. 
MERRITT (1917), 38 O. L. R. 587; 35 
b. L. R. 260.—CAN, 





horses to jump sideways, the pole strap 
to break, & the team to run away, 
causing loss & bodily injuries. The ct. 
found that tho dog had, to deft.’s 
knowledge, the mischie,ous propensity 
of domg such acts, & deft. was held 
hable in damages.— SPAT v, HOGSON, 
(1919) 3 W. W. It. 210.—CAN. 


225 iii. —--.}—Plif ’s motor 
cor collided with a dark brown heifer 
bolonging to deft. which had strayed 
from doft.’s unfenced land & came 
suddenly out on to the highway from 
the land of an adjoining owner; the 
car was overturned & pltf. sustained 
injury. There was no negligence in the 
dtiving or management of the car :— 
Held: deft. was not lable to pitf.— 
HaLuv. WiIGHIMAN, [1920] N. 92 —IR. 


225 iv. ——.J—Hheld > pers 
mitting one’s cattle to run at Jarge on 
& provincial hiybway being fui bidden 
by Highway Improvement Act, 1927, 
bs. 73, the presence of the calves on the 
road was unlawful, quite as inuch so as 
Wf forbidden by a municipal by e-law ; 
&, where an aninal ws unlawinlly upon 
a highway un this Province, the owner 
is liable in damages for any injury 
which is the natural result of the 
unlawful straying.— MCMILLAN vt. WAL- 
Lack, [1929] 3 D.L. R. 367; 640. L. R. 
4.—-CAN 


226 i. Sheep—Defective fence— 
Natural propensly.}—A motor cyclist 
was injured by a collision in daylight 
with a sheep upon a pubhe road. 
Pureuer averred that defender was 
negligent in knowingly failing to keep 
his fences in such repair as would 
prevent his ehoep from straying on to 
the road, &, in any event, in allowing 
bis sheep to graze upon the road :— 
Held: the accident was not the natural 
& probable result of the negligence 
all -— FRAZER v. Pate, [1923] S. C. 
748; 60 Sc. L. R. 470.—SCOT. 


sk. Animals running “ at large °— 
Dog—Buing ian.}—-The owner 
is liable in damages only if he knew 











216 iv. —— ——— Scienter.}—Deft.’s | that the dog was viciously disposed.— 
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234. 
235. 
238. 
239. 


Bowen v. Licunrroor, [1920] 2 W. W. 
It. 153; f 
L. TR. 337.—CAN. 


sl, 


motor car.J—Tho owner is primd facre 
liable only for such dumwages as a horse 
is Mkely to commit if alluwed to stray. 
The doctrine of scicuter applies, & the 
caso {sg in the same class as that of 4 
horse biting or kicking a person on the 
highway.-——OsabDCHUK —¥. 





Add. Annotation :—Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 75. 


Add. Annotation :—As to (1) Refd. Manton 
v. Brocklebank, [1923] 2 K. B. 212. 


Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1923] 1 K. B. 406. 


Add. Annotations : — Consd. Manton  v. 
Brocklebank, [1923] 2 K. B. 212; Hines 
v. Tousley (1926), 95 L. J. K. B. 778. Refd. 
Mansel v. Webb (1918), 88 L. J. K. B. 828; 
Musgrove v. Pandelis, [1919] 2 K. B. 48; 
A.-G. v. Cory, Kennard v. Cory, [1921] 1 
A. ©. 5213; Rainham Chemical Works v. 
Belvedere Fish Guano Co., [1921] 2 A. C. 
465; Hoare v. McAlpine, [1923] 1 Ch. 167; 
Cockburn v. Smith, [1924] 2 K. LB. 119; 
Edwards v. Birmingham Navigations, [1924] 
1 K. B. 341; Gayler & Pope v. Davies, 
{1924] 2 K. B. 75; Booth v. Thomas (1925), 
$2 T. L. R. 114; Noble v. Harrison, [1926] 2 
K. B. 332; Smith v. G. W. Ry. (1926), 
135 L. T. 112; Glanville v. Sutton (1927), 44 
T. L. R. 98; St. Anne’s Well Brewery Co. 
v. Roberts (1928), 140 L. T. 13; Pontardawe 
R. ©. v. Moore-Gwyn, [1929] 1 Ch. 656; 
Fardon v. Harcout-Rivington (1930), 17 
T. L. R. 25. Mentd. De Silva v. Korossa 
Peon) Rubber Co. (1919), 88 L. J.P. C. 54; 
Quebec Ry. Light, Heat & Power Co. v. Vandry, 
[1920] A. C. 662; Boynton v. AnchoJme Drain- 
age & Navigation Comrs., {1921] 2 K.B.213; 
Jefferson v. Derbyshire Farmers, [1921} 2 
K. B. 281; Postmaster-General v. I iverpool 
Corpn. (1922), 92 L. J. K. B. 382; Phillips 
v. Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539; Performing Right Soc. v. Ciryl 
Theatrical Syndicate, {1921] 1 KK. B. 1; 
ford U. D. C. v. Beal, [1925] 1 K. B. 671; 
G. W. ae v. S.S. Mostyn, The Mostyn, [1928] 
A. (. 57. 


32°01. L. tt. 305; 30 Man. 


Horses — Collision  unth 


RUSSNIAK 


PART HI. SECT. 2, SUB-SECT. 2.- 
| B. (a). 


245 §, Vicious animala in gencrul— 
Duty to keen under control.J—lf an 
owner of a dangerous anunal knows It 
to be dangerc us & noglects toa keep it 
safe, he is Mable in damages for injuries 
or death caused by if. —TARASOFF vt. 
ZI¥LINBSKY, [1921] 2 W. W. KK. 135; 
HY Sask, L. R. 226; 590). L. RR. i77.-— 


Vol. IL—Animals. Cases 234—-258a. 


248. Add. Annotations :—Refd. Manton v. Brockle- 


bank, [1923] 2 K. B. 212; Buckle v. Holmes 
1925), 95 L. J. K. B. 158. 


246a. Bull attacking cow—Bull in auction yard.] 


—In an action for damages arising out of an 
attack on a cow in an auction yard by a bull 
which was in charge of deft.’s servants, 
but otherwise unsocured :—Held: there was 
ho presumption in law that a bull would 
attack a cow in such circumstances, & for 
pltf. to succeed it was necessary for him tu 
prove nogligence in not having anticipated a 
probable danyer; further, if such negligence 
were proved, it would be no answer for deft. 
to set up absence of scienter.- -LINCKES tv. 
Harnis (1021), 65 Sol. Jo. 781. 


258a. Mare attacking horse—Strange mare turned 


into field with horse.|—'Trespass to person 
or goods by an animal in which there is at 
common law a valuable property, such as 
horses & cattle, does not generally render its 
owner liable. 

Deft. put a mare into a field in which there 
was a horse belonging to pltf. without 
notifying pltf. The mare kicked the horse, 
which had to bo destroyed. No scienter was 
proved in deft., but it was found by the 
deputy county ct. judge that the propensity 
of horses running loose to injure one another 
in sport or quarrel was common hnowledge : 
--Hleld: (1) the mare was not within the 
class of dangerous animals which the owner 
must heep at bis peril according to the rule 
in Fletcher yv. Itylands (see No. 195); (2) 
deft. was entitled to assume that the mare, 
being mansucte nalurw, was an innocent 
animal, &, having no notice of any fact 
indicating the contrary, was not under any 
duty towards plif. to give notice of his 
intention to place the mare in the fleld, or 


| passing. —- NORTON 
11928] 3D. L. RR. 47h; 
311, --CAN. 


246 iil. -~— .) Whilodeft.’s servants 
were unloading eattlo at ou railway 
station a bullock ‘got wld "on 
the platform, rushed upon adjoining 
ground, was odiiven bach, escaped 
through aeiogete, ran through the 
streets of the city, & injured pltf!, -— 
Aleit: the bulloek on cmerging from 


62 0. Le. 


(1922), 63 D. L. R. 3233 15 Sask. L. 1. 
286; (1922) 1 W. W. JR. 829.—CAN. 


PART III. SECT. 2, SUB-SECT. 1.—D. 

sm. Person in wunfenced yarden— 
Cow escaping from railway yard.}—~The 
animal knocked down & injured pltf., 
but was not vicious, but nervous & 
oxcitable :-—Held: pltf.’s action 10 
recover damages for ber injuries failed. 
—STREET v. CRAIG (1920), 48 O. L. RH. 
324; 56 D. L. R. 105.—CAN. 


PART III. SECT. 2, SUB-SECT. 2.—A. 


sn. Iusky.}—~An anima) which is the 
result of a crosa botween a dog & a 
wolf must be con*idcred as essentially 
& wild animal, & a person in charge 
thereof will be responsible for injury 
done by it to a human being.— TEMPLE 
v. ELVERY (Sask.), (1926) 3 W. W. R 
€52.—CAN, 


sp. Stleer.}—Tho rule that an owner 
of an animal of an ordinarily quict 
nature fs Hable for the vicious acts 
thereof only if he knew that the animal 
was accustomed or likely to commit 
such acts, applica to an action for 
damages for perecus! injuries caused 
by an attack by a steer.— NTHAL 
v. Hess (Sask.), [1927] 1 D L. R. 493; 
{1927} ] Ww, WwW. R. 15.—CAN, 


245 ii. ——.J—In an action 
for damages for the death of a person 
kijled by a bull known to be dangerous 
allowed to be at large on the farm whore 
deceased lived, a defence of contribu- 
tory negligenco cannot be supported 
by the fact that deceased, though 
knowing of the possible danger, went 
wbout her ordinary business on the 
farm, in the course of which she was 
killed.—TAKASOFF t. ZIELINSKY, (1921) 
2W. W.R. 135; 14 Sask. L. R. 226, 
59 D. L. R. 177.—CAN. 





245 iil. .] — Liability 
attaches to the owner if, knowing of 
the mischievous tendencies of his dog, 
be neglects reasonable precautions to 
prevent such tendencies causing 
damage. 

Pitf. walking in the street was 
passing Gdeft.’s house, when his dog 
rushed out, knocked her down, & 
injured her. At the trial of an action 
for damages for her injury. the jury 
found that deft. knew that the dog 
was of @ vicious disposition & axcsessed 
damages to pitf.:—Held: there was 
evidence to sustain the jury’s finding, 
deft.’s wife, who was in control of the 
dog, having knowled of its pro- 
pensity to rush out & 


137 


— 





tho railway wagon had displayed its 
wild coudition to deft.’s servants 
in auch a way as to deprive thein of the 
benefit of the doctiine of the yriumd 
facie harmilessness of domestic animals 
as frequoenters of the highway, & the 
duty of controlling it as though it 
belonged to the class of animals 
fire naturm had fallen on deft. 
his servants.—HowaRke ov. Birels, 
(PConson & Co., (1925) 2 9. 2. 110, 
118. —IR. 


250 {. Failure to keep same off 
premises.J~— If a party barbouts & dK, 
or allows It to remain about bre pre 
mises, with a knowledge of its victous 
character, he is Hable for injuries caused 
by it, though he [a not the owner.— 
Woop v. VAUGHAN (1554), 28 N. BR. 
472.~—-CAN, 


oi. .J--It Js negligence on the 
part of the owner of a stallion, whose 
disposition towards mares js hnown 
to him to be dangerous, not to take 
reasonable cure to prevent the stallion 
from being in an enclosure in whieh, #- 
he is aware, marea belonging to ote: 
persons are of may be running, A fe 
will be Hable in damages if iniury 
ensucs.-—MATHESON v. STUCKIY, ‘1 'el, 








map at persons | V. L. Rh. 687.—AUS, 


Cases 258a—339. ENGLISH AND Empre Diasst SuPPLEMENT. 


to have a person on the watch or in charge 
of her, & on the whole deft. was not liable 
either for breach of an absolute duty or for 
negligence.—MANTON v. BROCKLEBANK, [1923] 
2 K. B. 212; 92 L. J. K. B. 624; 129 
L. T. 185; 89 T. L. R. 844; 67 Sol. Jo. 
455, OC. A. 

Annotations :—-Aa to (2) Apld. Buckle v. Holmes, (1926) 2 
K.B.125, Refd. Gayler & Pope v. Davies [08] 2K. B. 
75; Glanville v. Sutton (1927), 44 T. L. R. 98. 

260. Add. Crfations :—6 Exch. 697; 17 L. T. O.S. 

158; 155 E.R. 724. 


Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1923] 2 K. B. 212. 


261. Add. Annotations :—As to (1) Expld. Addie 
(Collieries) ». Dumbreck, [1929] A. C. 858. 
Refd. Hardy v. OC. L. Ry., [1920] 3 K. B. 459. 
As to (2) Consd. Coleshill v. Manchester 
Corpn., [1928] 1 K. B. 776. Refd. Fairman 

v. Perpetual Investment Bldg. Soc., [1923] 

A O. 74; Manton v. Brocklebank, [1923] 

1 K. B 406. Generally, Mentd. Oldham v. 

Sheffield Oorpn. (1927), 186 L. T. 681. 


264. Add. Annotalions :—As to (1) Refd. National 
Provincial & Union Bank of England v. 
Charnley, (1924) 1 K. B. 481. As to (2) Refd. 
Baker v. James, [1921] 2 K. B. 674; Letang 
v. Ottawa Electric Ry., [1926] A. O. 726. 


267. Add. Annotation :—Mentd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. 


Mare kicking horse.] — MANTON v. 
BROCKLEBANK, No. 258a, ante. 


274. Add. Annotations :—Consd. Manton v. Brock- 
lebank, [1923] 2 K. B. 212. Apld. Buckle »v. 
Holmes sl 95 lL. J. K. B. 158. Consd. 
Hines v. Tousley (1926), 95 L. J. K. B. 773. 


274a, ——— ——.]—-The owner of a‘dog, which was 
a well-behaved dog, & against whose character 
nothing was known :—Held: not liable to 
indemnify an employer in respect of com- 
pensation which the employer had to pay 
under Workmen’s Compensation Acts to the 
employee, who had been injured by an 
accident caused by the dog.—HINESs v. 
Toustuy (1926), 95 L. J. K. B. 7783; 185 
L. T. 286; 70 Sol. Jo. 782; 19 B. W. O. O. 
216, O. A. 


Add. Annotations : —Consd. Manton v. Brock- 
lebank, [1923] 2 K.B.212; Buckle v. Holmes, 
[1926] 2 K. B. 126. Refd. Gayler & Pope v. 
Davies, [1924] 2 K. B. 76. 


Add. Annotation :—Refd. Manton v. Brockle- 
bank, [1928] 2 K. B. 212. 


801a. Dog biting cattle—Furious disposition— 
Previous biting of cattle.|—Held: no fevi- 
dence of scienter.—THOMAS v. MORGAN (18385), 


270a. 





275. 


277. 


PART III, SECT. 2, SUB-SECT. 2.— 
B. (d). 





a i. 

Protection Act, 1926-27, c. 64, 5. 13 ft 
dispensers with the nocessity of proving 
scicenter it leaves it still necessary for 
the snformant under said Act to prove 
that the dog which inflicted the injury 
complained of had a previous mis- 
chievous propensity.—R. ex rel Bria- 
Raa to WirLiams, [1929] 1 W. W. i. 
802 , 52 Can, Cc. Cc. 333.—CAN. 


PART IIL. SECT. 3, SUB-SECT. 8. 
pi. —— Ta order dog to be 


aq. Ie 
of above Act, 


he ear hac 
e A. 8s. R. 366. 





hept under control—Person in charge of 


von of Dogs Act, 1914— 
Presumption as_ to Als }—There 
18 no presumption raised by sect. 9 
at a dog has beon kept 
at a particular place within a district. 
Evidence of such keeping must be 
v MiTu, {1927} 
—AUS. 


PART III. SECT. 2, SUB-SECT. 4. CAN. 
887 1. Horses—Notse from stabies.}— 


2 Cr. M. & R. 496; 1 Gale, 172; 6 Tyr. 

1086; 5 L. J. Ex. 64; 150 B. R. 214. 

Annotations :-—~—Reitd. Owen v Knight (1837), 5 Scott, 307; 

May v. Burdett (1846), 9 Q. B. 101. 

305s. Horse biting man—Previous biting of horses. ] 
—The fact that the owner of a horse knew 
that it was accustomed to bite other horses 
is not sufficient to establish his liability for 
its biting a human being.— GLANVILLE v. 
Sorron & Co., Lrp., [1928] 1 K. B. 571; 97 
L. J. K. B. 166; 188 L. T. 336; 44 T. L. BR. 
98, D. O. 


Add. Annotation :—Refd. Wakefield v. Board 
(1928), 45 R. P. OC. 261. 


Add. Annotation :—As to (2) Apld. Stearn v. 
Prentice, [1919] 1 K. B. 394. 


825a. Rats—Damage to crops.|—Defts. carried 
on the business of bone manure manufac- 
turers on pene near pltf.’s farm. For the 
purpose of their business they had on their 
premises a heap of bones, which caused large 
numbers of rata to assemble there. The rats 
made their way from defte.’ premises on to 
Itf.’s land, & ate his corn, causing substantial 
loa, in respect of which pltf. claimed damages 
from defts. It was not proved that the bones 
kept by defte. were excessive or unusual in 
quantity :—Held: no cause of action had 
been established against defte.—STEARN v. 
PRENTICE BROTHERS, Lrp., [1919] 1 K. B. 
304; 88 L. J. K. B. 422; 120 L. T. 446; 35 
T. L. R. 207; 63 Sol. Jo. 220; 17 L. G. R. 
142, D. OC. 


328a. —— J—R. v. FarrBank (1850), 15 
L. T. O. S. 259; sub nom. R. vo. Hur JJ., 
14J.P. Jo. 384. 


832. Add. Annotation :—Refd. A.-G. v. Hodgson, 
[1922] 2 Ch. 429. 


38382a. ——— ——- ——— Proof that infraction of bye- 
law caused nuisance not necessary.|—Tona 
Street Loca Boarp »v. SEED (1874), 39 
J.P. 278. 


ante. 


806. 


325. 





~.]—See, also, No. 831, 





338a. ——— Metropolis Management Act, 
1862 (c. 102), s. 73—Proof of actual nuisance 
necessary.|—OHKLSEA VESTRY v. KING 
(1864), 17 C. B. N. 8. 625; 5 New Rep. 85; 
34L.J.M.C.9; 11 L. T. 419; 29 J. P. 39; 
10 Jur. N.S. 1150; 13 W. R. 157; 144 E.R. 
250. 


Add. Annotations :—Refd. Sack v. J ones, 
mingham Navigations, [1924] 1 K. B. 341. 


Add. Annotation :—Mentd. Vanderpant v- 
Mayfair Hotel Co , [1930] 1 Ch. 138. 


338. 


389. 


Though a lvery stable is constructed 


me GS WO, by BeL ae GS drainage a ventaton, if oenslve 
ee as 'e e , '. . - Ve ry 
.J—Although Sheep CG. 5 parece hany gis 8 


e noise made by 
the horses, are a source of annoyance 
& inconvenience to the neighbouring 
residenta, the proprietor is liable in 
damages for the injury caused thereby. 
—DRYSDALE t Dugas (1886), 26 
s. Cc. R 20.—CAN. 


$40 i. ——— Smell from atables.}— 
DRYSDALE v, DUGAS, No. 337 i, ante.— 


ee ee 
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342. 


842a. 


343, 


344. 


Vol. I.—Animals. Cases 342—880. 


Part IV.—Agistment. 


Add. Annotation :—Refd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


Whether breach of covenant not to 
underlet.|-Where the tenant of a farm 
covenants not to underlet or permit any other 
person to use or occupy any part of the 
demised premises without the written con- 
sent of the landlord, the sale or letting by 
the tenant, without such consent, in the last 
year of his tenancy of the grass keep—i.e. 
growing herbage, of his pasture lands for a 
definite period, is a breach of the covenant, 
although such sale or letting is in accordance 
with the usual practice of an outgoing tenant 
in that part of the country. 

Semble: agistment, i.e. the taking in by 
the tenant of the sheep or cattle of another 
to be depastured on the farm at so much per 
head per week, would not be a breach of the 
covenant.—RicHarpDs v. Daviss, [1921] 1 
Ch. 90; 89 L. J. Ch. 601; 124 L. T. 238; 
65 Sol. Jo. 44. 


Add. Annotation :—Refd. Coldman v. Hill, 
{1919] 1 K. B. 448. 


Add. Annotation :—Refd. Coldman v. Hill, 
{1919} 1 K. B. 443. 





Part V. 


846a. 





846. Add. Annotation :—Refd. Weld-Blundell v. 


Stephens, [1920] A. C. 956. 


Animal stolen—Duty of agister.|—An 
agister of cattle does not discharge himself of 
his duty as a bailee for reward by proving 
that they were stolen without his default, if 
by using reasonable diligence he could have 
recovered them 

If, having failed to use such diligence, he 
is sued for loss of the cattle, he must prove, 
in order to discharge himself, that such 
diligence would have been unavailing; it is 
not for the bailor to prove that it would have 
retrieved the loss. 

A farmer accepted certain cattle for agisi- 
ment. Some of them were stolen without 
his default. After learning that they were 
missing he made no effort, whether by in- 
forming the owner or the police, or otherwise, 
to recover them. It was doubtful whether 
any reasonable attempt on his part would 
have led to their recovery :— Held: he was 
liable for their loss.— CoLDMAN v. FLILn, 
(1919) 1 K. B. 443; 48 L. J. K. B. 491; 120 
L. T. 412; 36 T. L. R. 1463; 63 Sol. Jo. 
166, C. A. 





347. Add. Annotation :—Consd. White v. Smith 


(1927), 96 L. J. K. B. 397. 


371. 
877. 


(1924), 41 T. L. R. 657. 


PART Iv. 

bi. Construction.}-—By a con- 
tract for agistment pltf. agreed to make 
available certain properties for the 
one of deft.’s sheep. The terms 
4) payinent wera Id, ia head per 
week, £500 to be paid when the sheep 
arrived, £500 in six months, & the 
balance when the sheep were removed : 
—Heid: the payment contemplated 
by the contract was 1id. per head per 
week, according to the number of 
sheep on the properties from time to 
time ; the contract was ono for inaking 
available the area of land agreed on 
for the sheep, & included the taking 
care of the sheep agisted at tho above 
remuneration while they were in pitf.’s 





ee tae v. OuUNG, [1923] 
8. A. S. R. 116.—AUS. 
o i. —— Whether agister liable to 


supply water.}—Pitf. having b ht 
horses from deft., the latter agreed at 
itf.°s request to winter them. The 

rms of the agreement were set out in 
a letter from deft. to pitf. in which 
deft. said: “I will nter them as 
usual, that is, bring them in straw 
3 times oa week.’’ The horses were 

ven no water by deft. & plitf. sued 
or ioe VA the horses be in 
poorer con tfon when he took de very 


au 


view of the terms of said letter & all 
the facts of the case, deft. was under 
_. obligation to suppl water.— 
RUDGE t. STAUFFER, [1929] 1 W. W. R. 
344 xil. ——— Loss of animals.}— 
Pitl. was the owner of a mare which he 
delivered to deft. for t 
paddock of 6,000 acres, which pad 
was heavily timbered & covered with 
blackboys. After the mare had re- 


Add. Annotation :—Refd. Edwards v. Porter 
Add. Annotation :—As to (4) Refd. Kemp »v. 


A ep 


in bis 
dock | What amounts 


| 


Hiring. 


Klisha, [1918] 1 K. B. 228. 


880. Add. Annotalion :-—-Mentd. Albemarle Supply 


mainod in the paddock for some time, 
pltf. requested tho delivery of tho 
marie in two months’ time. Deft. 
made endeavours to find the mare, 
but only saw it on one occasion, & 
thoreafter made many aftempts to 
locate the mare, but without succcss : 
—Held: deft. was not Uable to pltt. 
for the value of the mare, thore being 
no evidence of negligence.— ROBINSON 
Paci (1920), 22 W. A. L. R. 66.—- 

344 xiii. Failure to detect 
losa within reasunable tvme.}—A largo 
number of sheep were lost, & there Wan 
evidence rendering it probablo that 
these bad been driven off the run :— 
Held: an on tage of sheep must show 
that he took reasonable care to see 
the sheep were on the agistment area, 
& failure to detect this loss within a 
reasonable time was clear evidence of 
negligence.—-BrRING v. YouyG, [1973] 
S. A. 8S. R, 116.—AUS. 


344 x -}—An agister ia 
bound to take reasonable care of the 
autimal entrusted to him, & when the 
owner comes for it, {f hecannot produce 
it he must show that he took alj 
reasonable precautions against its 
disappearance, MSTOOK 9. 
crorr Estates, Lrp., [1917}1 W. W. Th. 


844 xv. ———— —— Ons of negativing 
neglgence.}—In case of loss of animals 
while {n the care of an agister, the 
one re Teenie show ehreumetance 
n v nD nce on his part.— 
MCCAULEY v. HUBER, {192013 W. W. R. 
123: 4D. R11 

844 xvi. —— Agister not insurer— 
ne he aera rrs 


to negl Ve 
BMAIL {Alta.), (028) 1D. L. kk 208; 
{1927] W. e e 619.~-CAN. 
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iv. umm 





Co. v. Hind (1927), 43 T 1. 1. 783. 


sr. Failure to provide food & 
wiler.j-—- Where horses have been de- 
livered into the custody of an owner of 
pasture lands to bo kept & pastured 
by him jn roturn for a monoy payment, 
it 19 his duty to seo that the horses are 
provided with sufficiont food & water, 
& if be neglects these duties & a loa 
through death or a loss through de- 
Pear jon is thereby Incurred ho is 
Jable in damages.— Me rx v. MARSHALL 
(1022), 70 1. L. 8k. 143 (1922)3 W. WR 
660.—CAN. 








856 ffl. .}—-An nagistor has no 
fen, in the ahsence of special agree- 
ment, upon the animals he agista.— 
Re JORGENAON, (1923) 2 W. W. RR. 600. 

356 iv. Or alatute.}—An agister 
has 4 Hen on the pastured animals under 
Hiatal 4 Liens Act, H.S8.A., 1922 
(¢ 10$), but not ander Livery Stable- 
Keopoers Act, R.S.A., 1922 (6. 107). ~ 
SPARLING v Warp, [1925] 2D. L. 2. 
922; [1925] 2 W. W. RR. 181.—CAN. 

362 i. For malicious tnjury | 
Appet. had catile on hia Jand under 
grazing contracta with the owners. 
Thess cattle were maliciously driven 
off the lands & injured -— //eld — appet. 
as bailee in possession could clatin com- 

nsation for the cattlo cutrusted to 

{y care.—W ORTHINGION ©, TIPPERARY 
Counry Conscrb, {1920} 2 1. BR. 233; 
641. L.  77.—I1R. 


PART V. 


369 xv. --—- -———- momen f- Tf. 
bircd horse is in a sound condition 
when taken out, & it is brought bic! 
injured, the onus of proof in a chain: «1 
damages for negligence is ondeft 1! 
hirer is bound to treat the burs 1 
the degree of care which » pervon of 











Cases 384—3891. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


Part VI—Sale and Exchange of Animals. 


884. Add. Annotation :—Refd. Lake v. Simmons 


(1926), 95 L. J. K. B. 586. 


800a. —— -- — Resale of horse at loss—Form of 

action.J—A vendor gave a warranty of sound 

workable condition on the sale of a horse. 

The warranty was fulfilled, but the purchaser 

wrongfully refused delivery, & returned the 
The vendor then put it up at auction 
as ‘‘ in dispute,” & without a warranty, when 
it was sold for about £40 less than the 
In an action for the differ- 
ence between the price realised at the auction 
& the contract price :—Held: 
not the proper form of action ; (2) the action 
must be for damages; (3) the conditions of 
the auction sale were not a test of the value 


horse. 


contract price. 


ordinary discretion would use towards 
his own, but if the horse is so treated 
& nevertheless receives an injury the 
hiror is not Mable in damages for such 
injury.—REINSETH v. CAMPBELL (1920), 
62 D. I. lt. 357.—CAN. 


369 xvi. 
Where o person hires un animal & it 
dies while in his custody, the onus ia 
upon him to establish that he took 
caro of it. That care is the care which 
a prudent man would take of his own 
animal under the cireumstanccs.— 
MURRAY »v. COLnIne, (1920] 2 W. W. R. 
845; 631). Ju. 2. 120.—CAN. 


869 xvil, naar rarer —--.+-Deft. 
hired a horse from pltf. to drive from 
T. to L. & return. At a distance of 
between six & elzht miles from 8., the 
horse fell lame in the right hind Jeg. 
Doft. drove it to S., put it in a livory 
stable & gave instructions to have tho 
hoof of tho right. hind leg re-shod. 
Doft. hired another horse & continued 
his journey to L., a distance of over 
eight miles. He roturned next day, 
took the horso out, & finding that it 
was not then lame, started with it on 
the return journey. After travelling 
about three miles, tho horse again fell 
lame & kept getting a little lamer all 
the way to T. The Journey from 8. 
to T., a distance of twenty-two miles, 
took seven & one-half hours... ‘Shere 
was no evidence as to what causad the 
horse’s lumeness. There was no evi- 
dence that there was, between the 
place where the horse fell lame & T. 
any suitable place in which tho horse 
could have been pluced & cared for, or 
where deft. could have hired another 
horse to continue the return journey : 
—THeld as the lamoness when it 
first developed on the return journey 
was not shown to have becn of a more 
serious nature than often happens to 
a horse which may nevertheloss walk, 
or even trot slowly, fifteen to twenty 
miles without serious distress, deft. 
could not be held guilty of negligence 
until ho had travelled a sufficient 
distance to satisfy himself that the 
lameness was increasing so as to mako 
it dangerous to the welfare of the horse 
to continue the journcy.—GaAGNON v. 
LaANoIs (1920), 48 N. B. R. 76.—CAN. 


874 ii. Bill of sale granted by 
bailee—Rights of grantec.}—A., the 
owner of twenty-seven cows depastur- 
ing on his farm, agreed to leaso his 
farm & cows to G. for a term of years, 
& it was agreod that G. should have 
the right to purchase the farm & stock 
at any time during the term. G. was 

ven possession of tho stock & farm. 

. gave to appit. a bill of sale over the 








ee ee eee ae 





of the horse, the auction being of a horse 


‘in dispute,” & without warranty, & quite 


D. CO. 


(1) this was 


cows. A. recovered possession of his 
farm & cows from G., & shortly there- 
after applt. seized & sold the cows 
under his hillof sale. Thirty-four cows 
were seized & sold, only nine of which 
were of the original herd, the balance 
having been bought by G. during the 
time he had possession of the farm. 
A. claimod damages for tho seizure :— 
Held: it had not been shown that the 
catt!: substituted by G. for those 
originally bailed to him had become the 
property of A., who was cntitled to 
damages only in respect of the cows 
originally ailed. ~—- NORFOLK  Co- 
OPERATIVE Dairy Co., LTn. v. ALLEN, 
[1924] N. Z li. NR. 186.—N.Z. 


374 iti. Loss by bailee—Negli- 
gence.}—In an action for the value of 
a horse which was Jost after it had been 
hired to deft. under on agreement 
whereby tho latter undertook to take 
** good caro in every way ” thereof, it 
appeared that the horse, which was 
unbroken, was received by deft. & put 
into a pasture belonging to a nelglbour 
of doft., & deft. wont to sce it overy 
other day. The pasture wus sur- 
rounded by a fence of two strands of 
wire, & the horse got out twice during 
the winter but was put back. It dis 
appeared about the end of the following 
April. The fence was down in one 
place, & the evidence showed a custom 
among the farmers in the neighbour- 
hood to allow horses not in use to run 
at large during the winter. While 
deft. was given the right to work the 
horse, it was shown that it was not 
customary in that locality to break 
horses until the spring :—TVfeld: deft. 
had taken sufficiently good care of the 
horse & was not Hable for its loss.— 
ZIMMERMAN ©. ARCHER (1922), 63 
bD. L. R. 3993 [1922] 2 W. W. R. 824. 
—CAN. 





880 1. Contract — Covering mare — 
Damages for breach.}—Breach of a 
contract to breed mares to a stallion 
is not a eon for damages, in the 
absence of ovidence upon which such 
damages may be estimated with 
able certain 
(1917) 2 W. 


reason: 
te ee v. WALKER, 
° R 321.—CAN. 


PART VI. SECT. 1. 


Action by pur- 
chaser for damages-—What damages 
recoveradle.}—-PERRY v Kipp (1909), 
12 Ww, L. R. 9.—CAN. 


ti. 








tii. Sale of bull—Bull sterile.)— 
At an auotion sale advertised “as 
edigree stock sale ’’ resp. purchased 


rom appit. a bull described in the sale 
catalogue under the heading “ Jersey 
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different from the original contract con- 
ditions; (4) pltf. was not entitled to more 
than nomi damages, as he had failed 


to prove his damages to be the difference 
between the contract price & the price realised 
at the auction.— 
SANITARY LAUNDRY (1919), 63 Sol. Jo. 337, 


ACKLIN v. NEWBURY 


890b. ——— Rescission by vendor-—Vendor Hable 
for keep during period animal kept by pur- 
chaser.]— KING v. Prick (1816), 2 Chit. 416. 


$891. Add. Annolation :—Consd. Re A Debtor, 
{1927] 2 Ch. 367. 


Bulls’? as ‘* Lot 78, Bull Harbour 
Light.”” The conditions of pale ex- 
pressly negatived the existence of any 
warranties on the vendor’s part. At 
the time of the sale the bull had not 
been used, but subsequently was found 
to be sterile. Thia condition was 
shown to be a latent defect nat dis- 
coverable upon examination. In an 
action by resp., claiming damages :— 
Meld; as the capacity for procreation 
was not, by implication, a part of the 
description, & as the bull complied in 
all other respects with the description, 
resp. was without remedy.—DELL v. 
QUILTY, [1924] N. Z LL. R. 1270.— 


t ili. Sale of horae as gtlding— 
Forse in fact a “ rigot *—Whether 
failure of inplicd condition on sale of 
goods by description.)—TWAITES  v. 
MORRISON (Alta.), [1918] 3 W. W. R. 

9; 48D. L. R. 73.—CAN. 


t iv. Default by purchaser— 
Resale by vendor.|—Held : (1) money 
paid, not as a deposit, but on account 
of tho purchase-price, must be returned 
to the purchaser; (2) having elected 
to treat the contract as at an end, 
instead of suing for damages for breach, 
the vendor was not entitled to recover 
anything for the care of the animals 
from the time fixed by the contract 
for delivery until bo resuld.— BALDWIN 
v. BRIANGER, [1920] 1 W. W. 2h. 2163 








50 D. L. R. 5403 13 Alta. L. R. 27.— 
CAN. 
ai, —-—~ ——.. }}_ Held : oral evidence 


that it was part of the agreement for 
tale of a stallion that the pedigree 
papers should be delivered to the pur- 
chaser within a few days of the sale, 
being in contradiction of the written 
agreement, was not adimissible.— 
KASTER v. COWAN, [1925] 2 D. L. R. 
7425 [1925] 2 W. W. R. 186; 21 
Alta. L. R. 866; revag., (1923] 4 
D. L. R. 491; [1923] 3 W. W. R. 610. 


PART VI. SECT. 2, SUB-SECT. 1. 


396 vi. -}—An auctioneer 
in selling a horse said: ‘‘ Here is a 
horse about nine pee old ’ in presence 
of the vendor who did not contradict 
it. A note given for the balance of 
the price ad indorsed thereon: 
“‘ Given for one bay mare nine years 
old.”” The purchaser believed the 
horse was of that age:—Held: the 
statement amounted to a warranty, & 
the vendor was bound thereby.— ALLEN 
op ae {1920] 3 W. W. R. 645.— 








401. Add. Annotation : — Refd. 


Britannia Hygienic Laundry OCo., 


K. B. 539. 


409. Add. Annotation :—Retd. Manchester Liners 
v. Rea, [1022] 2 A. ©. 74; Canada Atlantic 
Grain Export Co. v. Eilers (1929), 36 Com. 


Cas. 90. 


410. Add. Annotations :—Refd. Manchester Liners 
v. Rea, [1922]2 A.0.74; Baldry v. Marshall, 


[1926] 1 K. B. 260. 


416. Add. Annotation :—Refd. Said v. Butt, [1920] 


3 K. B. 497. 


416a. As to pedigree of horse.)—A receipt de- 
scribed a horse as ‘‘ got by Cheshire Cheese, 
warranted sound ”’ :—Held: 
that the horse was got by Cheshire Cheese 
was & mere representation._-DICKENSON v. 
Gapp (1821), cited in 1 Moo. & S. at p. 78. 

dnnotaiton :—Folld. Budd v. Fairmaner (1831), 1 Moo, & 8. 


480. Add. Citations :—~171 E. BR. 90; sub nom. 
ELTON v. JORDAN, 1 Stark. 127, N. P. 


Vol. .—Animals. Cases 401—523. 


v. 


{1923} 1 


Phillips 


453. Add. Annotation : ~— Mentd. 
Deuteche Bank (Berlin) London Agency, 


Barber ev. 


{1919] A. C. 804. 


487. For ‘ 99 E. R. 1386’ read “ 99 H. R. 1016.” 


476a. —— ———.]—-A., as agent of B., sold a 
mare to C., & having no express authority 
from B. to warrant her, refused to do sv, 
but, at the time of the sale, told C. that “ if 


the mare was not all right she was not his.” 


the statement 


C. thereupon paid the price, which was 
received by B. The mare proving unsound, 
C. returned her to A., & sued B. for a return 
of the areegt :—Held: the proper question 
to leave to the jury was whether it was part 
of the contract that the mare should be 
returned if she proved unsound.—-lostTir ¢v, 
Sar (1856), 18 C. B. 156; 20 J. P. 438; 139 
1. R. 1326. 


arciios :—Mentd. Schroder v, Ward (1863), 13 0. B. N. 8, 


486a. ——.]—ILARE v. TAYLOR (1837), 1 Jur. 261. 


Part Vil—Carriage of Animals. 


517. Add. Annotations :—Consd. Gould v. S. li. & 522. Add. Annotations :-—Refd. Gould v.S EB. & C. 


C. Ry., [1920] 2 K. B. 186. Refd. L. & 
N. W. Ry. v. Hudson, [1920) A. C. $24. 


Ry., [1920] 2 K. B. 186; L. d&. N. W. Ry. 
LIludson, [1920] A. ©. 324. 


518. Add Annotation :—As to (2) Refd. L.& N.W. 628. Add. Annoiations :~—Mentd. Denholm v Ship- 


Ry. v. Hudson, [1920] A. C. 324. 


410 1Vv. ~-—-Pitf. pur- 
chased a horse from doft. which deft. 
warranted to be sultable for the general 
purposts of a farmer & sound in every 
respect. The trial Judge found that 
there was a defect in tho horse which 
cowd not be discovered by an ordinary 
examination at the time of the sule & 
that ihe horse was not suitable for the 
purpose for which it was required : 
—Held: the findings of the trial 
udgé must be accepted.—MARTELL 0. 











RINGLE (1920), 53 N. S. R. 502.— 
CAN. 
sr. Sale of male animal—Under 


Lawestuck Purchase d: Sale Act, 1S S., 
1920 (¢. 125)—No implud warranty 
that animal capable of reproduriag type 
& colour.}—hi. (MINISIER OF AGKI- 
CULTURE FOR SASKAICHLWAN)  v. 
Bourke, (192513 D. L. R. 6873 (1925) 
ANE W.. 397; 19 Sask. L. H. 483 


PART Vi. SECT. 2, SUB-SECT. 2. 


420 ni. ——.]— EISeENUNAUER _ iv. 
Lares CN. 8S.) (1911), 9 ELL. BR. 304. 


a e 


PART VI. SECT. 2, SUB-SECT. 3.—A. 


438 1. Scund—Meaning of term-— 
Sceda of disease at date of sale }—At an 
suction sale the auctioneer said: 
** Would you jet this good sound mare 

for that money?” The mare was 
seased at the time. No fraud was 
roved :—Zield : one who was induced 
y the statement to bid for & purchase 
the mare was entitled to rescission on 
the ground of misiepresentation.— 
ANDERSON . KENNEDY, [1920] 1 
WwW. W. R. 25; 50 D. L. R. 105; 13 
Sask. L. R. 38.—CAN. 

459 i. Warranty relating fo future-- 
Dairy caitle warranted “to calve al 
ae time &: correct in teate only.'’}— 
A dairy cow, due to calve within a 
fortnight, was bought at a cuttle 
moarket under the follo warranty : 
** Dairy cattle are warranted to calve 
at thelr proper time & correct in 
their teats only.” The cow calved at 


| 


her proper time, but, owing to discase 
which appeared in her teats, her milk 
supply was defective :— /leld : (1) the 
warranty applicd to the period of 
calving, & guaranteed, against the 
ordinary risks of that period, that the 
cow's teats would then be capable of 
performing thelr functlon of giving 
mulk ; (2) ans the discase from which 
the cow sulfered had not been provod 
to bé due efther to negligence ov 
pursucr’s part or to external accidant, 
the guarantee applied.— KALL v. Siu, 
[1925] & C. 423 —SCOT. 


PART VI. SECT. 2, SUB-SECT. 4.— A. 


at. Reactsmon—Afirmance of  con- 
tract after nolice of misrepresentation, |-— 
A purchuser of @ inure was not allowed 
rescission on the ground of what the 
ct. found was an fnnocent misrepre- 
sentation as to her being tn foal to a 
celebrated stallion, because ufter dis- 
covery that the mare was not in foa) 
he repeatedly attempted to get her in 
foal by breeding her to another 
stallion, this being held to amount to 
an aflirmance of the contract, - 
MONTICELLO STAIN Bank v. GUEST, 
{1920} 3 W. W. kt. 14.—CAN. 


PART VI. SECT. 2, SUB-SECT. 4. B. 

g i. -J—-In an action on 
promissory notes given for the price of 
a stallion, an alleged breach of warranty 
does not justify a defence of fallnie 
of consideration. Deft. must claim 
under the breach of warranty setting 
if up in diminution of the prico, or in 
an action for damages.—FEpDWARDS v. 
PEARSON (Alta.), [1919] 3 W. W. BR. 
505.—CAN. 

sv. Cheque given for prict —Whether 
breach of warranty a defence.|\— MYKLE- 
RUST wv. GALEY (Sask.) (1919), 46 
D. L. K. 699—CAN, 


PART VI. SECT. 2, SUB-SECT. 4.—C. 

484 fi, Effect of—On other 
remedies of purchaser.}—A condition 
for return of a horse in as goo con- 
dition as when sold & the substit ution 
of another horse of equal value prevents 


14] 











| 
| 
| 
| 
| 


ping Controller (1920), 12¢ 1. ‘T. 3783 Brad. 


the purchaser from resorting to any 
other form of remedy, untess he can 
show that he returmued the horse fn 
good condition & (he vendor fatlod to 
substitute ous agreed. Jopwaiis om 
PRARSON (Alta), (1029) 3 W. OW. OR, 
505 --CAN, 

485 ib. —- — Purchaser nat leedle fur 
cod of keep afler repudiation of con- 
bart.) -Lona yp Ryans (sash.), [127] 
4 LD. da R. 22.5. CAN. 


PART VI. SECT. 2, SUB-SECT. 4.-—D. 


496 Ix. -}-- The measure of 
damage in oan actlon for breach of 
warranty of a bull is the disfercnece 
between the value at tho tlme of 
delivery to the buser & the valuo it 
would have hed tf at had answered to 
the waranty. Waknp 0 Jitossur 
(1920), 54. Ls at. 5$1.--CAN. 


PART VI. SECT. 2, SUB-SECT. 4. - E. 


sw. Proof of brea at tume of sale 
necessury— Sufficrvency of coulence.| - 
WLSAEWOOD 1,  MCMILTAN | (Suph ), 
(1920) 2W. WwW. RR oT, ob DL 
317.—CAN. 





ex. —.) - AMIR GY, CAPR PEE 
(1926) 3 Dp. L RR $46, [Ebeo] 2 
W. W. RR. 316; 20 Sask. L. 519, ~ 
CAN. 


sy. - -—— .J—Lova vw Pyiaes (sask ) 
(1927) 4 D. L. RR. 2u5.- CAN. 


PART VI. SECT. 3. 


ez. Live Stock Pedigree tel, 1927 
fe. $20) —Halse registration of at mat- 
What amounts to} An application for 
registration of a tran-fer of ownership 
of an animal js not an application for 
the registration of the wuniinal. More- 
over, where the stutements made in 
the former application are true with 
respect to the animal mentioned therein 
there 14 no offenee under sect. 17 of 
above Act although the animal which 
was in fact sold was not the aniim.! 
named fn said application.— fo: 
DAVENPORT? (Alta.), [1928] 2D I J 
852, {1928} 1 . W. OR. 876, " 
Can. Crim. 8. 40,-—-CAN. 


690a. ——— ‘Double dipping ’’—Meaning.]— Held : 
the words ‘“ double dipped ’’ meant twice 
dipped & not dipped for a second time after 
the first prescribed dipping.—ADAMS v. 
GaAaLLoway (1025), 23 L. G. R. 588, D. C. 


607. Add. Annotations :—Generally, Mentd. Everett 
v. Griffiths, [1924] 1 K. B. 941; Aylott v. 
West Ham Corpn., [1927] 1 Ch 30. 


699. Add. Annotation :—As to (1) Refd. R. v. 
North Worcestershire Assmt. Com., Ez p. 
Hadley, ([1929] 2 K. B. 397. 


700. .{dd. Annotation :—Refd. Fisher v. Oldham 
Borough Corpn. (1980), 143 L. T. 281. 


Burden of proof—Diseases of 
Animals Act, 1894 (c. 57), ss. 4 (1), 57 (1).] 
—A famner who was summoned under 


705a. 








ENGLISH AND Empire Dicest SUPPLEMENT. 


Diseases of Animals Act, 1894 (c. 57), s. 4, 
for not giving notice with all practicable 
speed to a constable of the fact that two of 
his cows were suffering from foot & mouth 
disease, contended before the justices that 
as there was no evidence that he knew before 
the day on which he gave notice that the 
animals were affected, he had discharged 
the onus which lay upon him under sect. 4 
by giving notice on that date. The justices 
accepted this contention, & dismissed the 
summons :—Held: this contention was in 
direct conflict with sect. 57 of the Act, 
which cast on the accused the onus of prov- 
ing absence of knowledge, & that the justices 
ought to have convicted.—WILSON v. YATES 
(1927), 91 J. P. 188; 44 T. L. R. 25; 25 
L. G. R. 614, D. OC. 


NoTE.—It has been found desirable to add the following Part :— 


Part Xll—Breeding of Animals. 


Statutory control—Horse breeding.)—See Horse 
Breeding Act, 1918 (c. 18). 


Hire of stallion’s services—Right of lien on mare 





pene erences ee ee 


PART XI. SECT. 2, SUB-SECT. 2. 


690 ii. Vahdity of notice— CAN 
Rlank form issucd by Government 
Veterinary Off*'tcer—Day & hour pflled 
an by Jnspector.J—KAILE v. R., [1930] 


eo Ade R a, S. A . 








liant.—ALDERSON v. FR. 
. J. R. 398; 21 Exch. C. BR. 359. 


—For expense of covering.)—See original 
volume, p. 257, No. 380. 


Increase in animals—Who entitled to.]—Sce 


original volume, pp. 212, 213. 


(1922), 65 PART XII. 


am. Statutory control—— Horse breed- 
ing—Refusat of certificate of registration 
hon—Hematration of Stallions 


of stal 
PART XI. SECT. 2, SUB-SECT. 5. Act, 1916 }—At the trial of an action 
sl. Power to make bye-law— Pro- 


by a person, who was the owner of a 


PART XI. SECT. 2, SUB-SECT. 8. 


sk. Ifogs fed on garbage— Under 
licence waiwing compensation— Disease 
neceseutating slaughter—Onus of poof 
of cause of atsease.}—A. obtained a 
Hcenee to feed his hogs on garbago 
obtained from outside, which licence 
contained the following words: ‘In 
conridcration of the granting of a 
licence to me I hereby agree . . . (4) to 
forfoil all clain to compensation, in 
case Jt 15 necessary to dostroy any of 
my hogs as a result of hog cholera, 
unleps It can be shown that the in- 
fection came from some other source 
than garbage feeding ’’:—ZTeld: the 
onus of proving that the cholera in 
quostion came from some other source 
than garbage feeding was upon sup- 


hibiting admiasion of infected animals 
twtnlo municipality.J—To provide in a 
bye-law that no animal affected with 
any infectious or contagious disease 
shall be brought into the municipality 
was held to be beyond tho powers of a 
municipal council under Municipal Act. 
—R. © MOouLn, 11920] 2 W. W. R 
640; 62 D. L. R. 302.—CAN. 


PART XI. SECT. 2, SUB-SECT. 6. 


gi. ——— Proof of seienter.]— On a 
rosecution under Cattle Discase Act, 
reland, 29 & 30 Vict. c. 4, & 338 A 3 
Vict. ec. 36, & the Orders of the Privy 

Council, “ hnowledge ” that tho cattle 
are diseased is part of the offence & 
Inust be proved by the prosecutor.— 
Ptaaaid v. HWWERS (1873), 1. Ro 7 CL. 


144 





re 


stallion, against the members of the 
Board of Control & Appeal under the 
above Act for wrougful refusal to 
consider an appeal against tho refusal 
of a certificate of registration, it 
appeared that pltf. was not actual 
owner but had contro! & management 
of the animoal:—dJield: he was en- 
titled to maintain the action.— Dorron 
vw Evans (1920), 16 Tas. . R 45.— 


Hire of stallion'’s services—Liabtlity 
of owner of atallon—Injury to mare. }— 
See Vol II., p. 220, cases q, r. 
Mare improperly aerved by 
ee ea Vol. II., p. 220, cases 
8, t, u. 

sp. Breach of contract. }— 
SINCLAIR v. WALKER, No. 380 i., ante. 














3. 


24. 


26. 


Vol. I11.—Arbitration. Cases 3— 41. 


ARBITRATION. 


Part 1—The Submission. 


Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Add. Annotation :—Refd. Anglo-Newfound- 
Lovin Development Co v. R., [1920] 2 K. B. 


Add. Annotations :—Refd. Anglo-Newfound- 
land Development Co. v. R., [1920] 2 K. B. 
214. Mentd. Agricultural Wholesale Soc. 
v. Biddulph & District Agricultural Soc., 
[1925] Ch. 769. 


Verbal agreement to grant royalties— 
Amount to be settled by arbitration—Refusal 
of grantee to arbitrate.|—In 1913 a patent 
was granted for ‘‘ Improvements in winches 
for operating the rope of a duplex derrick.” 
Betweon the times of the filing of tho 
provisional & complete specifications, the 
patentee, under a verbal agreement, 
entered the service of a co. engaged in 
making windlasses as technical adviser & 
engineer draughtsman; & the co., while the 
patentee was in their employment, made 
& sold the patented windlasses. In 1919 
the patentee commenced an action against 
the co., alleging that it was a term of the 
verbal agreement that, during pltf.’s service, 
the co. should have pltf.’s licence to make & 
sell windlasses under the patent, at a reason- 
able royalty, &, failing agreement between 
the parties, at such royalty as might be 
settled by arbn. He contended that he 
would have received at least 5 per cent. on 
the selling price of the windlasses. Defts. 
denied that they had agreed to accept a 
licence from pltf.:—Held: pltf. had proved 
that tho agreement for a licence had been 





made; he was entitled to a reasonable 
royalty ; &, as the agreement was verbal, 


& defts. refused to refer the matter to arbn., 
the matter could not go to arbn. It was 
directed that the matter should be referred 
to an official referee for inquiry & report 
under sect. 13 of the above Act.—FLEMING 


v. Dore (J. S.) (Grimussy), Lrp. (1921), 38 +41. 


R. P. C. 57. 


—_ ee 


36a. Reference under National Health Insurance 


Regulations of Insurance Commissioners.]— 

y an agreement between a medica) prac- 
titioner on the panel & the insurance com- 
mittee of a county, the practitioner agreed 
to give medical treatment to insured persons, 
& by clause 1 the National Health Insurance 
(Medical Benefit) Regulations (England), 
1918, were incorporated. By clause 14, 
‘‘any dispute or question arising between 
the committee & the practitioner... relating 
to the construction of this agreement or the 
rights & liabilities of the committee or the 
practitioner . . . hereunder shall be referred 
tothe Comrs.” By reg. 51 of the regulations, 
‘‘ Where under the provision of these regula- 
tions or of any agreement made between the 
committee & a practitioner ... is referred. 
or any appeal from a decision of the com- 
mittee is made to the Comrs. the Comrs. 
shall determine such questions or appeal in 
such manner as they think flt, & if in the 
opinion of the Comrs. a hearing is required 
they may authorise any two or more of the 
Jomrs. to hear & determine such quostion 
or appeal, & any decision of the Comrs. or 
any of them made under this article shall be 
final & conclusive.” A dispute haviny arisen 
under the agreement, the  prectitioner 
brought an action against the committee im 
respect thereof, & the committee applied 
under the Act of 1889, s. 4, to stay tho action : 
—Held: the action must be stayed 
(PickForD, LJ. & SarGant, J.) upon the 
ground that there was a “‘ submission '’ to 
arbn. within the Act of 18890, 8. 27 (BANKES, 
L.J.), upon the ground that under reg. 51 
a special tribunal was constituted with 
special powers for determining disputes 
between practitioners & the committee.-— 
CLEMENTS v. OCouNTY oF DEVON INSUR- 
ANCE COMMITTER, [1918] lL K. B ‘*. 
ot c 3 B. 203; 118 L. T. 89; 825. P 
71, C. A. 


Add. Annotation :—Consd. O'Rourke v. Dar- 
bishire, [1920] A. ©. 581. 


PART I. SECT. 2. 





di. —— Informal extension of 
written submission amountt to new 
parol submission.J—Ap award was not 


made within the time fixed by the 
written submission to arbn. nor was 
the time extended. The arbitrators 
roceeded after the expiry of the time, 
th parties appe before them & 
taking part in the proceedings, & the 
award was made & not appealed from 
or moved against, & had ever since 
been acted upon:—Held: a parol 
submission must be taken to have been 
roade & to include the terms contained 
in the written one, & the award to 
have been made pursuant to the parol 
submission.--HaRBISON v. HARRISON 
(19 8), 41 oO. lL. R. 195; 13 Oo. WwW. N. 
245,—CAN, 


10 v. ——~- —— Signature of one of 
series of documents—Forming part of 
agreement.)—-A submission or written 
ugreement to submit differences to 
arbn. may be collected from a series 


of documenta, even though connected 
by parol evidence, & signature of any 
document forming part of the agrec- 
ment is sufficient to bind the person 
so signing to the submission contained 
in the agreemont.—SUKMAMAL BAN- 
SIDHAR v. BaBN Lat Kevin & Co. 
(1920), I. L. RK. 42 All. 525.—IND. 


e1, — - Wust nol be contrary to public 
polvy.) If it is an implied term of a 
1eference to aipn., & of an ckranama 
Pitsuant to the award, that a complaint 
tht a non-compoundable offence under 
the Penal Code bas been committed 
shall not be proceeded with, the con- 
sideration is unlawful on the ground of 
public policy, & the award & chrananut 
therefore uneuforceable , that 1s 
a0 respective of whether ino law 
rosecution hay beeuw commenced, 
aMINi Kiaak Baso v. Bunya 
Nara BAsy (1929), 57 L. R. Ind. App. 
Lili, P, C. —JND. 


li. General requisiles }-~ An 
award made by arbitrators is not 
invalid on the ground that In the 





reference to arbn the actual dispute 
is stated moroly in gencral terns, when 
the award itself shows that the nature 
of the dispute ware properly capluined 
to the arbitrators.—RaM BAHADUR 
Sev vu. MAUWANATH GANESH BHAGAT 
(1923), [. L. R. 2 Pat. 554.—IND. 


lili, ——)]—A submission to arbn 
according to the above sect. iy a sub- 
mission which provides thal cither 
party in case of a dispute arising on 
the contract is at liberty to take the 
nocessary stepa to mt the dispute 
decided by arbn.— Bu mok , ELLER- 
maw Urry Lives, Up, (1925), 1. L. R. 
49 Bom. 854.-—- IND. 


l iif, ~—— Writlen agreement to aub- 
mil.|—- A submission arbn. under 
Indian Arbn, Act need not be aligned 
by both parties. AlJl that fs required 
iy a written agreement to subinit 
& acting upon it.—Hapus Kasih 
Das rn BAERLIEN BrotTurid (192%) 
1. &. FR. 56 Cale. 118.—IND. 


Cases 44a—141. 


44a. 


on seins ions -—Mentd. 





~—— Appeal.|—-Where proceedings are 
taken out of the ordinary cursus curie, with 
the assent of the parties, the decree of the ct. 
below cannot be regarded as the award of 
an arbitrator, so as to deprive cither party 
of the right of appeal, unless there has been 
an attempt to give the ct. a jurisdiction 
which it does not possess, or unless the pro- 
cedure has been so violently strained as to 
be put entirely out of its course.—PISANI v. 
A-&. FOR GIBRALTAR (1874), L. R. 6 P. O. 
516; 30 L. T. 729; 22 W. R. 900, P. C. 


Readdy v. Pendergast ener 55 
767; Moody wv. Cox & Hatt (1917), 116 L. T. 740; 


Ware v. Whitlock, (1993) 2 K. B. 418 


58. 


58a. 


68. 


70. 


71. 


T1a. 


78. 


Add. Annolation :—Consd. Charles v. Cardiff 
Collicries (1928), 44 T. L. R. 448. 


-]—BOoYNTON v. RICHARDSON, No. 








Tla, post. 


Add. Annotations :—Consd. Richardsons & | 4359. 


Bradley v. Bernhard, [1925] 2 K. B. 121; 
Simbro Trading Co. v. Posograph (Parent) 
Corpn., [1929] 2 K. B. 266. 


Add. Annotations :—Consd. Charles v. Cardiff 
Collieries (192), 44 T. Ju. R. 448, Mentd. 
Hirji Mulji v. Cheong Yue S.S. Co., [1926] 
A. ©. 497. 

Add, Annotation :—Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Add. <Annoiations:—  Apld. Boynton vv. 
Richardson (1924), 69 Sol. Jo. 107. Consd. 
Wisbech R. D.C. v. Ward (1927) 91 J. P. 200, 
Refd. Brightman v. Tate, {1919; 1 IK. B. 463; 
Wisbech R. C. ». Ward, [1928] 2 K. B. 1. 


Surveyor’s certificate—Valuation of timber— 
Liability for negligence.|——-A firm of sur- 
veyors was appointed jointly by the parties 
to » contract for the sale of certain growing 
timber, to value the timber. The vendor 
subsequently commenced proceedings against 
the surveyors for damages tor negligence in 
respect of their valuation of the timber :— 


Held: the surveyors were in the position of | 


quasi-arbitrators, & the action failed.— 
BOYNTON v. RICHARDSON (1924), 69 Sol. Jo. 
107. 

Add. Annotation :—Refd. L. & N. E. Ry. v. 


to appeal; 


79. 


80. 


125. Add. 


they could view the pro- 
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Hasington Union Assmt. Com. & Nasi D- 
with-Thorpe Parish Council (1925), 95 L. J. 
K. B. 255. 

Add. Annotations :—Refd. Re Badische Co., 
Bayer Co., etc., [1921] 2 Ch. 331. Mentd. 
Lebeaupin v. Crispin, [1920] 2 K. B. 714. 


Add. Annotations :—Refd. Fried Krupp Akt. 
v. Orconera Iron Ore Oo. (1919), 88 L. J. Ch. 
304; Re Badische Oo., Bayer Oo., etc., [1921] 
2 Ch. 331; Jebara v. Ottoman Bank, [1927] 
2K. B. 254. Mentd. Guaranty Trust Co. of 
New York v. Hannay, [1918] 2 K. B. 623; 
Central India Mining Co. v. Soc. Coloniale 
Anversoise, [1920] 1 K. B. 753; Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 38 T. L. R. 739. 


Annotation: — Refd. Woodrow v. 
Trawlers (White Sea & Grimsby), Ltd., 
[1980] 1 Kk. B. 176. 

——.]—By a contract made between an 
Italian buyer & Hnglish sellers it was pro- 
vided as follows: ‘“‘ Any dispute arising out 
of this contract to be settled by arbn. in 
Tendon in the usual way.” <A _ dispute 
having arisen between the partics, defts. 
appointed M. as their arbitrator. Vltf. 
having failed to appoint an arbitrator after 
due notice given, M. made an award in 
favour of defts., & defts. thereupon counter- 
claimed to enforce the award :—Held: (1) the 
words ‘‘to be settled by arbn. in London in 
the usual way ’’ meant the way in which 
disputes arising as to the particular com- 
modity were settled in London, & there was 
ample evidence that the dispute had been 
settled ‘Cin the usual way’; (2) any objec- 
tion to the award upon the ground of irregu- 
larity or misconduct on the part of the 
arbitrator could only be taken by motion 
to sect aside or remit the award, & pltf. 
having failed to move within the limited 
time, his remedy in that respect had lapsed.- 
SCKIMAGLIO v. THORNETY & Fen (1924), 131 
L. T. 174; 40 T. L. R. 320; 68 Sol. Jo. 
630; 29 Com. Cas. 175, C. A. 


141. Add. Annotation : —Refd. Phoenix Insce. of 


Hartford v. De Monchy (1929), 141 L. T. 
439. 


between parties.—PALANIANDI CHEM 1 


PART I. SECT 3, SUB-SECT. 1. 


sa. Appointment of  appraiscrs— 
Under arrangenent separate from 
policy.J—Held: not to constitute a 
submission to arbn., but a provision for 
appraisement.—SEARLE v. ALLIANCE 
INSURANCE CO., en) 4D. hl. R. 378; 
[1925) 3 W. W. e 729.—CAN. 


PART I. SECT. 3, SUB-SECT. 2, 


42 iii. .}—In an action of 
slauder the partics agreed to trial before 
a@ judge & seven jurymen instead of the 
requisite eight. <A vordict was given 
for pitf. Dett. appealed :—Held: tho 
ot. had acted as an arbitrator, & vo 
appeal lay.—LOANr v. Back, 119365] 3 
D. L. R. 940.—CAN 

42 iv. -— .J—Re Fraser's 
APPEAL, Re WINNIPEG CHARTER, [1927] 
4D. L. R. 218; [1927] 2 Ww. W. RR, 
600 ; 36 Man. L. R. 597.-——-CAN. 


PART J. SECT. 8, SUB-SECT. 6. 


S1i1 — —}—Where land was ex- 
propriatcd for railway purposes the 
railway cou A&A the owner agreed to have 
the compensation determined by refer- 
enoe to three named persons called 
“ valuers’’ in the submission: their 
decision was to be binding & con- 
clusive on both parties & not subject 











perty & call such witnesses & take such 
evidence, on oath or otherwise, as they, 
or a majority of thom, might think 
proper; & either party could have a 
ropresontative preent at the view 
or taking of evidence, but his failure 
to attend for any reason would not 
affect the validity of the decision :— 
Held: this agreement did not provide 
for a judicial arbn. but for a valuation 
merely.—CAMPBELLFORD, LAKE ON- 
TARIO & WESTERN Ry. Co. v. MASSE 
1914), 50 8. O. R. 409.—CAN. 

m i, Assessing loss by theft d: fire— 
Appowniment of appraisera under ar- 
rangement separate from policy.}— 
: @ provision for appraisement, 
& not a submiasion to arbn.—SEARLE 
*. ALLIANCE INSURANCE Co., ({1925] 4 
D.L. R. $78; (1925) 3 W. W. R. 720. 
—CAN. 


ni. S. P. Inwiv ov. CaMpBetr (1914), 
32 0. L. R. 48.—CAN. 


PART 1. SECT. 4. 


ti, S.P. JNavgEnDRa Natu Baacnr 
t. SURES CHANDRA Roy (1927), 1. L. R. 
6 Pat. 556.—IND. 

vi, ——.]—The selection of a 
guardian cannot be referred to arbn., 
as it is not a matter of private interest 


146 


tv. ADAIKALAM CHkErTI 1923), IL. RB. 
47 Mad. 459.— IND. 


sm. Liability for & amount of ali- 
mony.J—Held: proper subjects for 
arbn —HARRISON v. HARRISON (1918), 
oan L. nr. 195; 130 WwW. N. 245.— 


sp. Right to receiver & injunction. ]— 
Held: not a matter to refer.— 
SURENDRA Kumar Roy CHOWDHURY 
v. SusHi. Kumar Roy CHowpHuRY 


PART I. SECT. 5. 


st. Reference by Crown—By whom 
signed. }—DOMINION BUILDING CORPN., 
Lrp. v. R., [1927] 2 D. L. R. 5103 
(1927) Exch. ©. R. 79.—CAN, 


PART I. SECT. 6, SUB-SECT. 1. 


137 il. }—-Where a submission 
to arbn. is made subject to Arbn. Act. 
R.S.A., 1922 (c. 98), the provisions of 
that Act must be held to be applicable 
in so far as they can reasonably be 
applied.—Masters & McDouGaLy rv. 





STEPHEN, STEPHEN t. Masters & 
SPE ie ee 4D. L. R. 684; 
{1925) 3 W. W. BR. 493.—-OAN. 


147a. 


146. Add. Annotations :—Consd. Woodall v. Pearl 


Assce., [1919] 1 K. B. 593. Distd. Macaura 
v. Northern Assce., [1925] A. OC. 619. Refd. 
Sanderson v. Armour (1922), 91 L. J. P. ©. 167; 
rege read v. Cheong Yue S.S. Co., [1926] 


147. Add. Annotation :—Consd. Macaura v. North- 


ern Assce., [1925] A. OC. 619. 


-J]—In a proposal for insurance 
against accident the intending assured stated 
his occupation & signed a declaration that 
the answers to the questions therein were 
true, & that he agreed that the declaration 
should be the basis of the contract between 
him & the insurance co. whose policy, subject 
to the terms & conditions thereof, he agreed 
to accept. The policy recited the proposal 
& declaration ‘‘ which proposal & declaration 
warranted to be true it is agreed shall be the 
basis of this contract ... & be considered 
as incorporated herein, & any suppression, 
misrepresentation, or misstatement of fact 
in such written proposal & declaration shall 
ipso facto render this policy null & void’; & 
it provided that it was a condition precedent 








to the recovery of any sum under the policy | 


that the conditions indorsed thereon should 
be strictly observed. Condition 8 provided 
that the policy might be rencwed from yeur 
to year but only upon condition that nothing 
had happened to increase the risk, & if the 
risk was increased by (iter alia) the assured 
engaging in some other occupation, then 
‘‘unless notice in writing of such increased 
risk is given to the co. ... & any extra 
premium that may be required paid... the 
policy is void & no claim can be made.” 
By condition 11, ‘‘If any question shall 
arise touching this policy or the liability of 


the co. thereunder or the extent or nature | 


of such liability or otherwise howsoever in 
connection herewith then the assured W& all 


Vol, 0.—Arbitration. Cases 146—155. 


refer & shall be bound, if tho co. shall so 
require, to refer the same to arbn. by one 
arbitrator to be agreed on or in default of 
agreement by two arbitrators & their umpire 
under the Act of 1889... & no person shall 
be entitled to bring or to maintain any action 
or proceeding on this policy except for the 
sum awarded under such arbn.” During 
the currency of the policy the assured was 
killed by an accident. The co. denied 
liability on the policy on the ground that the 
assured either had misstated his occupation 
in the proposal, or, if not, had changed his 
occupation for one involving increased risk 
of which notice as required by condition 
8 had not been given to the co., & contended 
that the policy was therefore void, & they 
required the dispute tuo be referred to arbn. 
under condition 11. In an action on the 
policy :—Held: (1) upon tho co. requiring 
arbn. condition 11 made the obtaining of an 
award a condition precedent to a night of 
action; (2) the co. by relying on the terms 
of the policy which rendered it void in certain 
events did not thereby repudiate the policy 
as a binding contract between the parties, 
& were entitled to rely upon the arbn. clause 

defence to the action.—Woupann v 
PEARL ASSURANCE (o., [1919] 1 K. BB. 503; 
88 L. J. K. B. 7063 120 L. T. 556; 88 J. 2. 
125; 63 Sol. Jo. 352; 24 Com. Cas. 237, 
C. A. 


Annotation :—.18 to (2) Refd. Macaura v. Northern Aseoo., 
[1925] A. C. O19. 


Compare original volumo, p. 356, No. 293. 


Add. Annotations :— Refd. Lowther v. Clifford 
(1926), 95 L. J. K. BB. 576. Mentd. Croft ». 
Blay, (1919) 2 Ch. 343; Cole v. Kelly, [1920] 
2K. B. 106; Re Leeds & Batley Breworices & 
Bradbury’s Lease, Bradbury v. CGrimble, 
(1920) 2 Ch. 548. 


Add. Annotations :—Aas to (1) Refd. Jones v. 


persons claiming through the assured may 


een 


PART I. SECT. 6, SUB-SECT. 38. 


145 v. »}—A pPohicy of tre 
insurance provided that if a claim bo 
rejected & an action be not coinmenced 
within three months after such rejec- 
tion, aj] benefits under the policy 
should be forfeited, & further any 
question of amount of loss should be 
referred to arbu., auch arbn. to be a 
condition precedent to any action. 
To a claim sent in, the co. answered 
that they did not agree upon the 
amount claimed & that under the con- 
ditions of the policy they did not 
admit their lIfability:—Held: the 
right of action was that it might be 
decided whethor such rejection was 
right or wrong, & it was only in the 
event of that question bei decided 
against the co. that 1t would become 
necessary to ascertain the amount of 
the loss by arbn.—EaGie STarR & 
BrRiT1IsH Dominions INSURANCE Co. 
vw. DinanvaTH (1922), I. L. R. 47 Bom. 


§09.—IND. 

ef. ——.}--The parties in 
framing a contract may insert a clause 
binding them to refer all future 
disputes, either in the carrying out 
of the contract or in respect of a breach 
of it, to arbn., & one party to such a 


ie ee — 











contract cannot, by ave that the 
other party has repudiated the con- 
tract, get rid of the arbn. clause.— 


SanpERSON & SON v. ARMOUR & Co., 
Lrp. (1922), 91 L. J. P. ©. 167; 127 
L. T. 597; (1922) S. C. (H. L.) 117; 
59 Sc. L. R. 268.—SCOT. 

—- ——-,}—Where there is a 


o il. 
repudiation which goes to the sub- 





| 


| 155. 





ee ee te — — 


stunce of the wholo contract, the 
perron setting up that repudiation can- 
not insist on a subordinute term of the 
contract stil] being enforced.—GRAUAM 
v. PROVIDENT LIFK ASSURANCE Co., 
(19Z2] N. Z. La. RR. 718.-- N.Z. 


e iii. .)—~—Where a contract 
contains an arbn. cluuse, & one of the 
parties seeks to avoid the contract, 
the dispute is referable to arbn. if the 
avoidance of the contract arises out of 
the terins of the contract itself. Where, 
however, a party seeks to avoid the 
contract for reasons dehors it, the 
arbnu. clauses cannot be resorted to as 
it, together with the other terms of 
the contract, is set aside. In otber 
words, a party cannot rely on a term 
of the contract to repudiate M, & atilil 
gay the arbn. clause should not apply. 
Tf he relies on a contract ho must roly 
on it for all purposes.—INDIA KLECTRIC 
Co. & GENERAL ELECTRIC TRADING 
a IL. R. 53 Bom. 673.— 








6i.—— Performance of contract 
prevented by Covernment.}—A firm 
agreed to sel! & to ship from Calcutta 
to Buenos Ayres bales of jute goods. 
The contracts contained provisions 
exempting the sellers from: Hability 
for late & short shipment attributable 
(inter alia) to Govt. commandeering 
of ships, war, “or any other urnfore- 
eeen circurmstances ”’ included pro- 
visions for the shipment of delayod 


chasers. Each contract contain d an 
arbn, clause in these terms: ‘‘ Any 


147 


t 


| 


Oceanic Steam Navigation Co., [1924] 2 K. B. 


_— ~ Se eeeaeheeeal ~ _ —— 


dispute that may ariho under this con- 
tract to bo suttied by arbn.” Before 
all the bales had been shipped, the 
farther export of Jute from India to the 
Argentine was = prohibited. con- 
troversy havicg uariscn betweon the 
parties aa to whether, in the clroum- 
stances, the cuntractse had been 
rendered void & unenforceable quoad 
the shipment of the remainder of tho 
bales :-~/leld - ou a construction of the 
contracts, the cont.oversy was a 
dispute arising under the contracts, & 
accordingly, fell to be determined by 
arbn.—ScoTr & Sons v. DEL SEL, 
(1923) S. C. (H. L.) 37.—6C0OT. 


a il, Contrurt cancelled )-—-It a 
contract is canceled, an arbn. clause 
fully with such cancellation. (ox 
Towing LING vo BuNFinLD & Co 
(1922), 68 LD. L. It. 183.—-CAN. 


8 fia. Keistence of diaputs | 
The right of one party to a contricf fo 
{nsist upon a terin in it providtoy for 
reference to atbn. depends in the frst 
place on the existeme of a dispute.— 
STANDARD INSURANCE Co v SCANDRETT 
ar 933. KH. ON. 4 W 2543 40 

ry 8. WwW, N 22 — AUS, 








A1V. —-—- | - The existence of a 
dispute is an essential condition for the 
jurisdiction of arbitrators.—UTrram 
CHANDY SALIGRAM t, JEWA Mamoo! 
(1919), I. L. BR. 46 Calo. 534.—IND, 


153 iv. -~—— Leage in dispute} ‘ 





cargoes ag 80°R as possible, subject toa | lease contained a clause referring t+ 


right of refusal on the part of the pur- | arbn certain 


specific matters & 6 1 
other questions in reference fa fl 
louse which may arise between f 6 


Cases 1655—165c. 


730; N. V. Kwik Hoo Tong Handel Maat- 
schappij v. Finlay, [1927] A.C. 604. As to 
(2) Refd. Sanderson v. Armour (1922), 91 
L. J. P. C. 167. 


156. Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. ©. 610. 


164. Add. Annotation :—Consd. Pinnock v. Lewis 
. & Peat, [1923] 1 K. B. 680. 


164a. ——.]—By two contracts made in 1919, 
applt. bought from resps. a large quantity 
of ‘‘ American Fresh Eggs.’’ The contracts 
provided that in case of any dispute as to the 
quality or condition of the goods, the question 
should be referred to arbn., provided that, 
‘* such reference shall be claimed in writing 
within three days after the goods have been 
landed.”” It was also provided that the 
award in writing of any two arbitrators should 
be conclusive & binding on all parties, subject 
to the right of appeal. The goods arrived in 
England, & were not examined at the port 
of landing, but were sold by applt. to sub- 
purchasers. More than three days after the 
goods had been landed applt. wrote to resps. 
complaining that the goods were of inferior 
quality, & some time later he wrote a letter 
claiming a reference to arbn. Resps. did 
not then take the objection that the claim 
was out of time, but signed a submission to 
arbn. in respect of each contract. At the 
reference resps took the points that applt.’s 
claim was out of time, & that th goods should 
have been examined at the port of landing. 
The arbitrators awarded ‘that the buyer 
was out of time in examining & making claim 
on the goods, & also in claiming arbn., & 
that therefore his case fails.”” The buycr 
took no steps to set aside the awards, but 
nearly two ycars later brought an action 
claiming damages for breach of contract :— 
Held : the awards were a bar to the action.— 
AYS8COUGH v. SHEED THOMSON & Co. (1924), 93 
L. J. K. B. 024; 1381 L. T. 610; 40 T. L. BR. 
707; 80 Com. Cas. 23, H. L.3 affg. (1923), 92 
I. J. K. B. 878, C. A. 

Annotation :-—Distd. Pinnock v. Lewis & Yeat, (1923) 1 

K. B. 690 


165a. Arbitrator to be appointed within limited 
time.]—A ae was chartered for a voyage 
from Rt. to H. with a full cargo of linseed. 
The charterparty provided for the reference 
of all disputes to the final arbitrament of two 
arbitrators, one to be appointed by each of 
the parties, with power to appoint an umpire, 
& the clause continued: ‘‘ Any claim must 
be made in writing & claimants’ arbitrator 
appointed within three months of final 
discharge, & where this provision is not com- 
plied with the claim shall be deemed to be 
waived & absolutely barred.”’ After the 
arrival of the ship at H. the charterers 
brought an action against the shipowners in 
respect of damage alleged to have been 
occasioned to a part of the linseed during the 
voyage by reason of the unseaworthiness of 
the ship at the commencement of the voyage. 
The shipowners pleaded that the charterers 


artics.”"" In arbn. proceedings the 
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failed to appoint their arbitrator within 
three months of the discharge of the ship & 
that by reason thereof the action was not 
maintainable, & by order of the ct., the 
question whether the claim in the action was 
barred by the arbn. clause was tried as a 
preliminary question of law :—Held: (1) the 
arbn. clause was not open to objection on the 
ground that it ousted the jurisdiction of the 
ct.; (2) inasmuch as the claim in the action 
was founded upon a breach of the implied 
condition of seaworthiness, there being in 
the charterparty no express provision relating 
to unseaworthiness, the shipowners were not 
entitled to the benefit of the term in the 
clause restricting the time within which the 
action could be brought, & consequently the 
claim was not barred by the arbn. clause.— 
ATLANTIC SHIPPING & TRADING Co. »v. 
Dreyrus (L.) & Co., [1922] 2 A. O. 250; 91 
L. J. K. B. 613; 127 L. T. 411; 38 T. L. R. 
584; 66 Sol. Jo. 437; 15 Asp. M. L. ©. 566; 
27 Com. Cas. 311, H. L.; varying S. ©. sub 
nom. DRrEy¥us & Oo. v. ATLANTIC SHIPPING 
& TRADING Co. (1921), 87 T. L. R. 417, C. A. 


tations :—As to @) Distd. & Expld. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 8 to (2) 

Compagnie Furness (France), [1922] 2 K. B. 797 

v. Lewis & Peat, (1923) 1 K. B. 690. 


Distd. Ford v. 
; Pinnock 
Refd Cosmopolitan 


Shipping Co v. Hatton & Cookson, Ltd (Liverpool) (1929), 


1 OD) 4 
[1924] 
165b. 


165c. 


sb. Clause in broker's nole— Rules 


‘I. 296. Generally, Mentd. The Christel Vinnen, 
P. 61; Reed v. Page & Kast, [1927] 1 K. B. 743, 
j—A charterparty contained a clause 
providing that all disputes arising out of the 
contract should be referred to arbn., the 
claimants’ arbitrator to be appointed within 
a time therein Jimited, & if he was not so 
appointed the claim was to be deemed to be 
waived & absolutely barred. Loss to cargo 
was suffered owing to the ship’s unseaworthi- 
ness. The cargo owners claimed damages & 
went to arbn., but did not appoint their 
arbitrator within the time limited. An 
award was made in their favour, the ship- 
owners not appearing :—Held: although the 
loss was caused by unseaworthiness, &, conse- 
quently, the above clause could not have 
been set up by the shipowners, the cargo 
owners were entitled in virtue of the clause 
to go to arbn., but only in accordance with 
its terms, & as they had not complicd with 
those terms the arbitrator had no jurisdiction 
to make the award.—Forp (H.) & Co v. 
COMPAGNIE FURNESS (FRANCE), [1922] 2 
K. B. 797; 92 L. J. K. B. 883 128 L. T. 
286; 16 Asp. M. L. C. 102, D. C. 


-]—Pitfs. bought from defte. a quantity 
of East African copra cake to be of fair 
average quality, sound delivered. The con- 
tract provided that ‘‘ the goods are not 
warranted free from defect rendering same 
unmerchantable, which would not be ap- 
parent on reasonable examination’; that any 
disputes arising out of the contract should 
be settled by arbn.; & that notice of arbn. 
should be given & the arbitrator nominated 
in ae not later than fourteen days after 
the final discharge of the vessel. Pltfs. resold 








to arbn. Plitf., who was not a member 


ssue betweon the parties was not the 
validity of a notice to quit but the 
question whether the tenant was 
ing under the lease or under a 
pew bargain:—dJ/eld: as the lease 
itself was in disputo, the arbn. clause 
in the lease did not apply.— Hors vo. 
COWAN, [1926} Ss. Cy 58, COT. 


applicable to members only.}—Flour was 
sold by defts. to plitf. under contracts 
in broker’s notes which contained a 
condition that the rules & tions 
of the S. Assocn. should apply. 
rules of the assocn. provided that every 
dispute or difference arising out of any 
contract or dealing should be referred 
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of the assocn., having sued defts. for 
damages for breach of contract :—~ 
Held: as the rules referring to arbn. 
were applicable only to 
between members of the assocn., an 
application for a stay of proceedings 
mus dismissed.— LEVIN v. BERG, 
ETC., {1921} App. D. 78.—S. AF. 


the copra cake to B. & Co., who resold it to 
dealers, & they in turn resold it to farmers, 
who used it for feeding cattle. The cattle 
fed on the cake became ill, & it was then 
found on analysis that the cake contained 
an admixture of castor beans in so large a 
proportion as to make it poisonous. Claims 
were then made by the various buyers against 
their sellers & by pltfs. against dofts. as soon 
as the mischief was discovered, but this was 
after the expiration of fourteen days from 
the final discharge of the vessel. Pitts. 
claimed arbn., but the arbitrator before 
whom the matter came held that he had no 
jurisdiction, as notice of arbn. was not given 
nor the arbitrator nominated in time. In 
an action by pltfs. claiming damages, it was 
found that it was within the contemplation 
of the parties that the copra cake would be 
used for cattle food & nothing else :—Held : 
the presence of the arbn. clause was not in 
itself a bar to the action, nor was the award, 
which dealt merely with the arbitrator’s 
jurisdiction & not with the claim.—PINNOCK 
BROTHERS v. LEWIS & PEAT, Lrp., [1923] 1 
K. B. 690; 92 L. J. K. B. 695; 129 L. T. 
320; 39 T. L. R. 212; 67 Sol. Jo. 501; 28 
Com. Cas. 210. 


Annotation :-—Distd. Ayscough v. Sheed Thomson (1921), 93 


L. J. K. B. 924. Refd. Dobell (C, G) & Co. v. Barber & 
Garratt (1930), 47 T. LR. 66, 
~.J]— Pltfs. chartered their ship to defts. 
carry grain, the charterparty providing 
that all disputes should be referred to arbn. 
& that claimant’s arbitrator must be ‘ ap- 
pointed within three months of final dis- 
charge, & where this provision is not complied 
with the claim shall be deemed to be waived 
& absolutely barred.’”’ Before completion of 
discharge defts. made various payments tou 
pltfis. on account of freight, & on final dis- 
charge pltfs. claimed that £568 was still 
owing for freight. Defts. admitted that £416 
was still owing for freight, but they set up a 
counterclaim for £581 for short delivery & 
refused to pay the £416 until their counter- 
claim was met. Neither party referred the 
matter to arbn., & more than three months 
after final discharge pltf{s. brought an action 
for £568 balance of freight & defts. counter- 
claimed £581 for short delivery :—Held: 
though pltfs. could not recover the £568, as 
the claim for it ought to have been taken to 
arbn., yet they could recover the £416 about 
which there had never been any dispute, but 
the counterclaim, as it was always in dispute, 
was barred by the arbn. clause.—LBEDE 
Sream Surppina Co., Lrp. v. BUNGE Y BORN 
Lrairaba S.A. (1927), 43 T. L. R. 374. 


— 


Vol. I—Arbitration. Cases 165c—238a. 


Tunnel & Public Works v. L. Hlec. Ry., 
{1926] Ch. 871. 


172. Add. Annotation :—Consd. Hirji Mulji v. 


Cheong Yue S.S. Co., [1926] A. O. 497. 


284. Add. Cilation :—2 Hudson's B. O. 4th ed. 100. 


Add. Annotations :—Consd. Re Nott & Cardiff 
Corpn., [1018] 2 K. B. 146. Refd. Hirji Mulji 
v. Cheong Yue 8.S. Co., [1926] A. C. 407. 


237a. ‘‘ If any dispute as to the agreement or any 


matter or thing therein or intention or con- 
struction thereof.’?]—Where a dispute arose 
on a contract as to the meaning of a clause 
therein which dealt with tests that the pur- 
chaser was making, the purchaser contending 
that the tests were unsatisfactory, & the 
vendor that they signed the contract on the 
faith of an assurance by the purchaser that 
the tests wore proving satisfactory, & the 
contract contained a clause that if any dis- 
pute should arise betweon the parties as to 
the agreement or any clause, matter or thing 
therein contained, or the intention or con- 
struction thereof, or in anywise relating 
thereto, the same should be referred to arbn. : 
-—Held: such dispute came within the clause, 
& was not a dispute dehors the contract.— 
De LA QaAnprk v. Worsnop & Co., [1928] Ch. 
17; 96 L. J. Ch. 44063 1387 L. T. 4765 TI 
Sol. Jo. 604. 


238a. ‘‘ All loss.”’?}—-In an action in Mauitoba 


against building contractors to recover sums 
improperly paid to them under a contract, 
& for damages, a judgment by consent was 
entered whereby it was provided (inter alia) 
that pltf. should recover, arnong other suis, 
* all loss to pltf. by reason of defective 
workmanship & materials,’ & that there 
should be set olf against the sums recovered 
by pltf. the fair value of the work done & 
materials provided at fair contractor's prices. 
The judgment provided further that the sums 
to be debited & credited were to be deter- 
mined by two appraiscra, & that any matter 
upon which they differed was to be referred 
to a» named umpire whose decision thereon 
was to be final; & that the Manitoba 
Arbn. Act should not apply. Defts. moved 
to set aside or vary an award made :—/leld: 
(1) under the words ‘all loss"? there was 
jurisdiction to award iv pltf. not only 
sums actually expended at the date of the 
award, but also a sum estimated as being 
necessary to make good the defects; (2) the 
award being within the jurisdiction conferred 
by the submission, & there being no error 
apparent on its face, it could not be ques- 
tioned either on the facts or on the law.— 
A.-G. FoR MANITOBA v. KELLY, [1922] 1 
A. C. 268; 91 L. J. P.O. 101; 126 L. T. 


167. Add. Annotation :-—Distd. Crediton Gas Co. 
v. Crediton U. D. C., [1928] 1 Ch. 447. 


Annotation :—Consd. 


168. Add. 


PART I. SECT. 6, SUB-SECT. 7.—A. 


166 iv. -}—An arbitrator can- 
pot, by an erroneous construction of the 
contract, give bimeelf jurisdiction over 
matters pot covered by it; he cannot 
go beyond the matters as to which the 
patties agreed to give him jurisdiction 
nor can be deprive the ct. of the right 
& duty of determining the limits of the 
jurisdiction.—Law oe. Crry oF TORONTO 
(1920), 47 O. L. R. 251; 18 O. W.N. 
58.—CAN. 





Metropolitan 


PART I. SECT. 6, SUB-SECT. 7.—D. 


a(p 343)1.°* Any difference’’—Pariner- 
ship dispute—Claim for damages.}--A 
clause in a deed of partnership provided 
thatany difference between the partners 
in regard to any matter relating to the 
partnershi oe should be submitted 
te arbn. It%. sued deft. for damages 
suffered through the fraudulent acts 
of deft. in breach of hia duty as a part- 
ner :—Held; such a claim fel! within 
the terms of the arbn. clause.— 
WALTERS t. ALLISON (1922),43 N U. R. 
238.—68. AF. 
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W113; 381. L. R. 281, P. C. 
Annotations :-—As to (2) Consd. Kelantan Government 
JJuff Development 
Cheong Yue S.S. Co., [1926] A. C. 497, 


« (1923) A. C.395; Refd. MWirji Mull 


PART I. SECT. 7. 


1. ——.}—Grornre ov. MONTREAL 
Corpn., (1924) 4 DU. L. It. 101.—CAN, 


sc. Waiver of riyht to immediate 
appraisal—Repossrasiwon by vendor of 
farm wnplement—-F'arm Implement Act, 
BSS, 1920 (c. 128), 8. 24.-—He Gray 
Traction Co. oF CaNaDaA & Va 
TROYEN, [1925] 1 D. L. R. 718; (192, 
ae W. RR. 513; 19 Bask. L. RK. 202 - 


Cases 240—305a. EnauisH anD Empre Dicest SuPPLEMENT. 


240, 
254, 


Add. Annotation :—Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

Add. Annotations :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. 0. 610. Apprvd. 
Ramdutt Ramkissen Das v. Sassoon (1929), 
98 L. J. P. C. 58. Mentd. Lynn v. Bamber, 
{1930| 2 K. 1B. 72. 


254a. ———.]—-Unless the submission otherwise 


provides, the Crown is entitled, in arbn. 
proceedings, to rely upon the defence of the 
above Act.—CAYZER, IRVINE & Oo. v. BOARD 
oF TRADE (1925), 96 L. J. K. B. 134; 136 
L.T.7; 42 T. L. RB. 163; 70 Sol. Jo. 347; 
reved. on other grounds, sub nom. Boarp oF 
eae nace IRVINE & Co., [1927] A. C. 


Annotation :-—Refd. Hyman, v. Hyman, Hughes v. Hughes 
(1928), 139 L. T. 416. 


254b. ———.]—-Although above Act does not in 


255. 
263. 


terms apply to arbns. it is an implied term 
of a contract which contains an arbn. clause 
that the arbitrator must decide the dispute 
according to the existing law of contract, & 
every defence open in a ct. of law can be 
equally proponed for the arbitrator’s decision, 
& consequently in an arbn. above Act can 
be pleaded.—RAMDUTT RAMKISSEN Das v. 
Sassoon (KE. D.) & Co. (1929), 98 L. J. P. C. 
58; 140 L. T. 5642; 46 T. L. R. 205, P. C. 
Add. Annotation :—Consd. Czarnikow v. Roth, 
Schmidt, [1922] 2 K. B. 478. 

Add. Annotations :—Consd. Ozarnikow v. 
Roth, Schmidt, [1922] 2 K. B. 478; Hallen 
v. Spaeth, [1923] A. O. 684. kxpld. Caven 
v. Canadian Pacific Ry. (1925), 183 L. T. 774. 
Refd. Woodall v. Pearl Assce., [1919] 1 K. B. 
593; Atlantic Shipping & Trading Co. v. 
Dreyfus, [1922] 2 A. O. 250; Board of Trade 
» Cayzer, Irvine, [1927] A. C. 6103; Gowar 
». Wales (1927), 90 I.. J. IK. B. 1088; Wales 
v. Iron Trades Kmployers’ Assocn. (1928), 
21 B. W. 6. C. 316; Hyman v. Hyman, 
Hughes wv. Ifughes, [1929] P. 1. Mentd. 
Tlill v. South Staffordshire Ry. (1865), 12 
L. T. 68; Lothian v. Epworth Press (1927), 
137 L. T. 5682. Mentd. Sturley v. Powell. 
[1930] 1 K. B. 677. 


265. Add. Annotation :—Mentd. Cayzer, Irvine v. 


265a. —— 


269. 
278. Add. Annotation :—Refd. 


Board of Trade (1926), 95 L. J. K. B. 10654. 
Action on charterparty.|—ATLAN- 
TiC SHIPPING & TRADING Oo. v. DREYFus (I,.) 
& Co., No. 165a, ante. 

Add. Annotation :—Refd. Board of Trade v. 
Oayzer, Irvine, [1927] A. O. 610. 

Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 





278. Add. Annolation :—Refd. Czarnikow v. Roth, 


Schmidt, [1922] 2 K. B. 478. 


PART I. SECT. 8. 








290. 


291. 
298. 
299. 
300. 
801. 


302. 


Add. Annotation :—Refd. Sanderson 
Armour (1922), 91 L. J. P. O. 167. 


Add. Annotations :—Apld. Woodall v. Pearl 
Assce., [1919] 1K. B. 593. Consd. Czarnikow 
v. Roth, Schmidt, {1922]2 K. B. 478. Apld. 
Hallen v. Spaeth, [1923] A. C. 684. Expld. 
Caven v. Canadian Pacific Ry. (1925), 133 
L. T. 774. Apld. Board of Trade v. Cayzer, 
Irvine, [1927] A. C.610. Refd. Hill v. South 
Staffordshire Ry. (1865), 12 L. T. 68; Atlantic 
we lat: & Trading Co. v. Dre » (1922) 2 
A. ©. 260; Gowar v. Hales (1927), 96 L. J. 
K. B. 1088 ; Wales v. Iron Trades Employers’ 
Assocn. (1928), 21 B. W. O. O. 316; Hyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1. 
Mentd. Lothian v. Epworth Press (1927), 
i 582; Sturley v. Powell, [1930] 1 


Add. Annotation :—Mentd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 

Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 610. 

Add. Annotation :—Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. O. 610. 

Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

Add. Annotation :—Consd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610. 

Add. Annotations :—As to (1) Folld. Pailin v. 
Northern Employers Mutual Indemnity Co., 
{1925)2 K.B. 78. Aplid. Wales v. Iron Trades 
Employers’ Assocn. (1928), 21 B. W.C. C. 316. 


Ve 


802a. Reference of disputes under charterparty— 


803 s 


305. 


No action maintainable till after arbitration.) — 
Wittiams & MorDEY v. MULLER (W. H.) 
Oe: (LONDON), Lrp. (1924), 18 Lloyd, L. R. 
Add. Annotation :—Refd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


Add. Annotation :—As to (2) Consd. Re Nott 
& Cardiff Corpn., [1918] 2 K. B. 146. 


305a. Provision for fixing valuation of buildings by 


tion cannot waive its right to_ this 


reference to arbitration.]—— Applt. let an 
estate to resp. for a term of ten years, & 
covenanted that at the end of the term he 
would purchase ‘“‘ by valuation buildings 
erected by the lessee,’’ with a reference to 
arbn. if the pee were unable to agree the 
valuation. esp. covenanted not to transfer 
the demised premises without the written 
consent of applt.; but, in breach of that 
covenant, he sub-leased for the entire term, 
there being similar covenants in the sub- 
lease. At the end of the term od ae having 
resumed possession, resp. sued him to 
recover the value of buildings erected by the 


tion by way of motion by pltf. co. to 


statutory remedy.—KUHL v. THE Mac- restrain deft. from proceeding with his 

263 vii. .}~An agreement LAGAN VALLEY CO-OPERATIVE Dairy action, which by agreement was dealt 
to refer a dispute to arbn. does not <Assocn., LTp. (1929), S. R. (Q.) 49; withasif made by originating summons 
oust the jurisdiction of the ct.— 23 Q. J. P. 17.—AUS. for the construction of e policy, 


ByOWANIDAS RAMGOBIND wv, PANNA- 


CHAND 
52 Calc. 453,—IND. 


288 i. Statutory reference—Jurisdiction 
ousted, }—-When 
registered under Primary Producery’ 
Co-operative Assocns. Acts 
1926, provide for the settlement of 
disputes between the association & any 
otis mnembers by arbitration, a - 


tain 


the association for moneys claimed to be 
due for milk supplied, & tho associa- 


LUCHMIPAT (19234), 1. L. RH. 


crim under 
the rules of an assocn. 
of any 


1923 to making o 


brought within 
’a ct. has no jurisdiction to enter- Such aw 


an action by a member a 


QUEENSLAND INSURA 
(1920) N. Z. L. R. 118 
290 vi. ——— ——.]—On an applica- 


PART I. SECT. 9, SUB-SECT. 1. 


290v. —— Reference of 
ates one concious an 
nsurance policy requiring the reference 
Gisnutod claim to arbn. & the 
an award a 
precedent to any right of action on the 
olicy, & she hers le 
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NCE . 
—N.Z. 


removed into the Ct. of Appeal for 
argument :—Held:  pitf. co. was 
entitled to a declaration that it was a 
condition precedent to the liability 
of the co. to pay, & of deft. to recover 
any sum under the policy that the 
amount payable by the oo. in respect 
to accident should be determined 
by arbn.—UNITED INSURANCE Co. v. 
ARTHTR, [1929] N. Z. L. R. 33.—N.Z, 


condition 


PART I. SECT. 9, SUB-SECT. 2. 


295 v. —-——.}-—-BRYLINSEI ¢. INKOL 
(1924), 55 O. L. R. 369.—CAN. 


Co., LTp., 


308. 


807. 


sub-lessee. There had been no agreement 
as to the amount of the valuation, & no 
arbn. :—Held: the action failed, since upon 
the true construction of applt.’s covenant 
resp. could not recover in the absence of an 
agreement, or an award, as to the amount of 
the valuation.—HALLEN v. SPAETH. [1923] 
A. O. 684; 92 L. J. P. C. 181: 129 L. T. 
808, P. O. 

Add. Annotations :—Consd. Ramdutt Ram- 
kissen Das v. Sassoon (1929), 98 L. J. P. C. 
58. Refd. Cayzer, Irvine v. Board of Trade 
(1926), 96 L. J. K. B. 1054. Mentd. Black- 
burn Bobbin Co. v. Allen, [1918] 1 K. B. 540 
Add. Annotation : — Generally, Mentd. Mo- 
ee ies Regents’ Garage Co., [1921] 1 


310a. Jurisdiction of arbitrator—Dismissal of action 


on ground that award is condition precedent.) 
—When an action on a contract has been 
dismissed upon a contention by deft. that an 
award is a condition precedent to the right 
to sue, & the claim is then submitted to arbn., 
deft. is precluded from contending that the 
award is bad in that the arbitrators had not 
jurisdiction to construe the contract, but 
only to determine the sum, if any, due.— 
SoutH Brirish INsuRANCE Co. v. Gaur 
Brorgyers & Co., [1928] A. ©. 352; 97 
L. J. P. C. 101; 1839 L. T. 862, P. C. 


816a. Petition of right.]—(1) Where a petition of 


308 v. Kor ‘'4 1. (. GL. it. 17” read 
“FRAC L. 17." 


ad. Reference of disputes at port of 
loading—~No action 
after arbitration. }—Held : 
prohibited the bringing of an action 
on such a dispute outside the province 
in which the 
situated.—Cox Towing LINE v. Bun- 
cane & Co. (1942), 68 D. L. BR. 133. 


80. Provision for fixing price of goods.) 
—Pitf. agreed to sell, & deft. ayreed to 
purchase, all fish caught by pltf. 
price was to be“ hereafter agreed upon, 
failing which the price shall be arrived 


right, founded on a contract with the Crown 
which contains a written agreement to submit 
differences to arbn., has been filed in the High 
Ct. of Justice, proceedings in the petition 
may in a proper case be stayed under the 
Act of 1889, s. 4. (2) The granting of the 
King’s fiat is not a step in the proceedings 
within that sect. 

Held: (8) as the matters in dispute in- 
cluded an important constitutional question 


1). L. BR. 857; 


** elsewhere’? till 
tho clause 


rt of loading was 


action. A clause 


The 
858.—CAN. 


| 
| 
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the proceedings in the petition ought not 
to be stayed. ANGLO-NEWFOUNDLAND 1)&- 
VELOPMENT Co, v. R., {1920} 2 K. B 21k; 
89 L. J. K. B. 670; 122 L. T. 7313 84 J. VP. 
121; 14 Asp. M. L. C. 584, 0. A. 


Annotation -—As to (1) Refd. liuffy-Arnell, oto. Co. vr. 7, 
(1922) 1 K. B. 699. 


324. 


380. 


882. Add. Annotation : — Mentd. 


838. Add. 


339. 


343. Add. Annotations :—Refd. 


355. 


Olicy.— GHKANCHUK =U, 
"iE & MARINE INQURANCKH Co., [1025] 
{19245} 1 W. W. RH 

272; 35 Man. L. R. 139.—--CAN. 
si. Arbitration Act, BR. S. M. 
(e. 9)—~Agreement to refer to foreign 
court. }—Sect. 6 of the above Act ena bles 
deft. to take advantage of an agreo- 
ment to refer disputes to arbn. by un 
application to oe Mla aeptine in the 
Bll agreemone pro- 

viding for the refercuco of an 
which may arise to the decision of a 
foreign ct. is a submission within s. 6.—- 
BrRanyp v. NATIONAL LiFR ASSURANCE 
(Oo. OF CANADA, [1918] 3 W. W. lt. 


SPRINGFIELD 


To the existing paragraph, after the last 
words ‘‘ being known” add as follows :—- 

3 (4) although the ct. had jurisdiction to 
appoint a receiver pending a reference to 
arbn., it was not proper to do so unless a 
special case was made, as the course of 
liquidation before the tribunal chosen by the 
parties themselves would thereby be inter- 
fered with. 


Add. Annofations :—Mentd. Mortimer v. 
Beckett, [1920] 1 Ch. 5713; Prosperity »v. 
TJoyds’ Bank (1923), 39 T. L. Rt. 372. 
Metropolitan 
Tunnel & Public Works v. L. Elec. Hy., 
[1926] Ch. 371. 


886a. ——~ Assignees of contract.|—AsPELL uv, 


Seymour, |1929] W. N. 152, C. A. 


Annotation :—Consd. Metropolitan 
Tunnel & Public Works v. L. Flec. Ry., 
[1926] Ch. 371. 

Add. Annotation :—Folld. Metropolitan 
Tunnel & Public Works v. L. Wiec. Ry., 
{1026} Ch, 871. 

Llirji Mulji ». 
Cheong ¥ue 8.8. Co., [1926] A. UC. 407. 
Mentd. Blackburn Bobbin Co. v. Allon, [1918] 
1 K. B. 540. 


350a. ——.)-—Law v. Garrerr, No. 824, ante. 


Add. Annotations :— Refd. Metropolitan Tunnel 
& Public Works». T.. Elec. Hy., [1028] Ch. 371. 
Mentd. R. v. Leman Street Police Station 
Inspector, ha p. Venicoff, (1920) 3 K. B. 72. 


existe why the inatter should not be 
referred to arbn.— DINABARDICU FANA 
t DURGAPRABAD JANA (1UL9), Ea 2. 
46 Cale, 1041.—IND. 


m (p. 366) f. - -— Arbufrator table 
to enforce discovery—d& attendance of 
untneases.J—-A mere possibility that the 
urbitratora may not be able to enforce 
discovery & thr attendance of witbpexsen 
ix no ground for refusing the ordor of 
play. HaANEK GUNGE COAL AHKSOON., 
ap.» Tata Tron & Sroun Co, Lp, 
(1928), b. L. RR. 53 Bom. 27). IND. 


849 i. Power to appoint receiver.j— 
Where on account of an arbn. clause 
the ct. atuysa proceedings pending before 


1913 


disputes 


at by the decision of three arbitrators.” 
Provision was mado for appointment 
of the arbitrators who were ** doter- 
mine the price for the winter fish & the 
price so determined shall be paid ” by 
deft. to pitf. :—Held : the fixing of tho 
price by agreement or arbn. was a 
condition precedent to the right of 

ltf. to sue to recover the price.— 

IDAL ©. ROBINSON (WILLIAM) Co. 
Lrp. ; STEVENS v. ROBINSON (WILLIAM 
Co., Lip.; SIGURDSON tv. ROBINSON 
(WILLIAM) Co., Lrp., [1925] 1 D. L. R. 
1001.—CAN, 


PART I. SECT. 10, SUB-SECT. 3.—C. 


el. -}—A clause in a policy of 
fire insurance whereby the parties 
agreed that, if any difference should 
arise as to the amount of loss, it should 
be submitted to arbn., but which did 
rovide that the determination of 
the urer’s liability should be post- 
poned unti) the Joas bad been ascer- 
tained :—~Held : not to be a reason for 
staying an action by the insured on the 





not 


| 


| 


sg. Arbitration abortive.-—Whoere an 
arbn. proves abortive & an action is 
brought with respect to the matter 
arbitrated, the objection that the 
parties should be compelled +o resort 
to arbn. should be taken at uhe com- 
mencement of the action.—BrFrae v. 
dad (Alta.), 11927) 3 W. W. ht. 811.— 


sh. Alberta Co-operative Asaoriations 
Act —Dispule arising out of marketing 
agreemeni.J--KEaAY v. ALBERTA Co- 


OPERATIVE WHEAT PRODUCERS, LTD. 
& ALBERTA POOL ELEVATORS, Lip., 
{1929} 3 D. L. HR. 858; S.C. HR. 616; 
affg. with variation, {1029} 1 Db. L. ht. 
949: 1 W. W. R. 4133 rerg., [1929] 
211).~. 1.5195; 1 W. W. 3k. 96.—CAN. 


PART I, SECT. 10, SUB-SECT. 5. 

339 3i}. ~——.}— When the ct. has 
becn apprised that a suit has been 
fostitu in contravention of an arbn. 
agreement, the ct. has a diserriion to 
stay the suit. ‘The burden lies ov pltt. 
to show that some sofficient reuson 
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itself, it retains jurisdiction to deal with 
a prayer for an injunction our for a 
recelver.— SURENDRA Kumak Hoy 
CuOWPHURY v. Susmimt Kumar Roy 
Cuowonury (1927), 1, 1. Ht. 55 Cale. 
219. —IND. 


PART |. SECT. 10, SUB-SECT. 6.—C. 


$611. Su or of one party} -A 
contract provided that every dispute 
which might arlse bet ween the parties 
touching the construction of the con- 
tract, or as to the right» ot labilittes 
of either party thereundcr, should be 
referred to defis.’ surveyor, whore 
decision should be final ;-—Held : 

uestions would come before him for 
decision in which he wonld be a neces- 
sary witness defts.’ surveyor would be 
disqualified from acting as arbitrator, 
but os, in the cireumstapnces, he would 
nat be a necessary witness, he wis not 
disqualified, although ho had ulreat. 
expressed an opinion in favour oi! di ft 
—Hooeo v. BetFasT CoKP.. 191) ¢ 
1. R. 305.—IR. 


Cases 362—394. 


362. Add. Annotation :—Refd. Maclean v. Workers’ 
Union, (1929] 1 Ch. 602. 

867. Add. Annotation:—Consd. Metropolitan 
Tunnel & Public Works v. L. Elec. Ry., 
{1926] Ch. 371. 

3872. Add. Annolation :—As to (1) Apld. Metro- 
politan Tunnel & Public Works v. L. Elec. 
Ry., [1926] Ch. 871. 

872a. —-—.]—Tltfs. agreed with defts. to execute 
railway works at prices contained in schedules 
amounting to £359,388 Os. 10d., & with the 
addition thereto of 10 per cent. for ‘‘ general 
contingencies,’ amounting in the aggregate 
to £395,321 6s. 11d., & there was incorporated 
in the contract a letter from defts. accepting 
pltfs.’ tender for that sum. The contract 
provided for the payment by monthly instal- 
ments on the certificate of defts.’ engineer at 
the rate of 90 per cent. of the value of the 
work actually executed, the remaining 10 
per cent. to be treated as a retention fund, & 
further provided that any question arising 
between the parties in connection with the 
contract, or as to the construction or meaning 
of the contract, should be referred to the 
decision of an engineer to be agreed upon, or, 
failing agrcement, to be nominated by the 
President for the time being of the Institute 
of Civil Engineers, & such submission should 
be deemed a submission to arbn. within the 
Act of 1889. An _ originating summons 
having been taken out by pltfs. for the deter- 
mination of the question whetler upon the 
true construction of the contruct, for the 
purpose of the monthly payments to be made 
to pltfs. thereunder, the value of the work 
executed was to be ascertained by adding to 
the prices contained in the schedules a pro- 
portionate amount of the sum therein pro- 
vided for ‘‘ general contingencies,” defts. 
moved for a stay of proceedings under the 
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summons :—Held: there was a clear & 
definite contract between the parties that the 
matter in dispute should be referred to an 
arbitrator as being a person who possessed 
the necessary technical knowledge for dealing 
with the subject-matter of the contract ; if 
the ct. allowed the action to proceed evidence 
would be necessary in order to put the ct. 
in a position to determine the technical 
meaning of the expression ‘‘ general con- 
tingencies ’? & a number of other expressions 
used in the contract; the meaning of those 
expressions in an engineering contract would 
be perfectly familiar & would present no 
difficulty to the engineer to whom the parties 
had agreed to refer the decision of their 
disputes; the case was not one which 
involved a simple question of law, & pltfs. 
had not discharged the onus of showing that 
the dispute was one which ought not to be 
referred to arbn., & the arbn. ought to 
proceed.— METROPOLITAN TUNNEL & PUBLIC 
WorRS v. LONDON ELEcTRIC Ry. Co., [1926] 
ral eae 95 L. J. Ch. 246; 135 L. T. 35, 


379a. Matters in dispute Including important con- 


380. 


383. 


391. 


394. 


stitutional question.] — AN@alr.0o-NEWFOUND- 
LAND DEVELOPMENT Co. v. R., No. 3l6a, 
ante, 


Add. Annotation :—Consd. Smith v. Martin, 
[1925] 1 K. B. 746. 


Add. Annotation :—As to (1) Refd. Metro- 
olitan Tunnel & Public Works v. L. Elec. 
y., [1926] Ch. 371. 


Add. Annotation :—Refd. Metropolitan Tun- 
roy ae Works v. L. Elec. Ry., [1926] 


Add. Annotation :—Mentd. Metropolitan Tun- 
in & Public Works v. L. Blec. Ry., [1926] 
h. 371. 





363 ii. ~-+—-When = a__sopersonal 
interest which may conflict with duty 
exists, an arbitrator is disqualified ; 
& tho inferonce necessary to disqualify 
is more easily drawn by reason of the 
relationship botween tho arbitrator 
& one of the contracting partics.— 
LAW wv. CITY OF TORONTO er 47 
O. L. R. 2513 18 O. W. N. 58.—CAN. 


PART 1. SECT. 10, SUB-SECT. 6.—D. 


869 i. Only question one of law.)}— 
Held; the question should be deter- 
mined in the course of the action itself. 
—GRAHAM v. PROVIDENT LUFE AS- 
SURANCE Co., (1922) N. Z. L. R. 718.— 


373 {. Questions of law inter alia. j— 
An agroement for the supply of electric 
energy by pitf. co. to deft. co. provided 
that the adjustment of all disputes 
should he  aubmitted to ree 
arbitrators. Disputes having arisen, 
there was an arbitration & an award. 
Further disputes subsequently arising, 
this action was brought to recover a 
sum of money alleged to be due under 
the agreement; & deft. co. movod 
under Arbn. Act, 1927 (c. 97), s. 7, to 
stay proceedings :—Held: as tho 
questions which had to be determined 
were mixed questions of law & fact 
the ct.’s discretion should be exercised 
by refusing the motion & allowing the 
action to proceed.—M. J. O’BRIEN, 
LTp. vt. SEAMAN KEN! Co., (1928) 3 
D.L. R. 43; 62 0. L. R. 160.—CAN. 


373 fi. -}-—Arbitrators are com- 
petent to determine points of law as 
well as questions of the construction 
of an agreoment. It is erroneous to 
apply English decisions subsequent to 





tho Knglish Arbn, Act of 1889, without 
qualification, to cases of stay under the 
Indian Arbn. Act. 1899. ‘The principics 
of decivions in Kagland which, since 
the English Arbn. Act of 1889, 
make the cts. thore reluctant to stay 
the suit where the main point in dispute 
is @ question of Jaw, because such a 
question must ultimately return by 
way of a case stated to the ct. for 
decision, should not be applied for 
refusing a stay under Indian Arbn. 
Act, 1899, 8. J9.—RANEB GUNGE COAL 
Assocn., LTn. v. TATA IRON & STERL 
Co., Lrp. (1928), 1. L. R. 53 Bom. 
271.— IND. 

373 iii. -——.]—_D ESLAURIERS v. HIM- 
MELMAN SHIPPING Co. (N. S.), L1929] 2 
J). L. Tr. 360.—CAN. 

374 iii. 
tion of law be 
the exercise of 
to stay the action.—RICHARDSON v. 
ARMY, Navy & GENERAL ASSURANCE 
ASSOON., LTp., [1924] 2 I. R. 96.—IR. 


874 iv. .J—ANGLO-PERSIAN OIL 
Co., LTD. (MADRAS) ¥. PANCHAPAKESA 
ro (1923), I. lL. R. 47 Mad. 164.— 


sk. Fundamental questiona of law). 
—OQOn motion by defts. to stay the pro- 
ceedings, & to refer the matters in 
dispute to defts.’ sarveyor :—Held: 
fundamental questions of law were 
involved which should be tried in an 
action. Motion refused.—Hoaa_ v. 
BELFasT Corpn., (1919) 2 I. R. 305.— 


PART I. SECT. 10, SUB-SECT. 6.—E. 
376 vi. .+~In an action forspecific 
performance of a contract, deft. applied 
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}~—An important ques- 
involved, the ck. in 
ts discretion, refused 








for stay of proceedings under an arbn. 
clause :—fField: the dispute going to 
the making of the contract was not 
within the arbn. clause, & stay refused. 
-——-MoINTOSH wv. LAYFIELD, (1919) 1 
W. W. R. 590.—CAN. 

376 vil. -k-On a motion by 
defts. to stay procoedings & to refer 
the matters in dispute to arbn. :— 
Held: the matters in dispute were 
outside the arbn. clause, & motion 
refused.—HoaG wv. BELFAST CORPN., 
{1919} 2 I. lt. 305.——IR. 

883 ia. -J— The ots. should be 
reluctant to permit an appeal to them 
by one of the parties to an agreement 
to refer questions that may arise 
between them to a domestic forum 
rather than the ordinary cts., when the 
agreement is couched in wide terms.— 
STOKES-STEPHENS OIL Co. wv. Mc- 
Dy a {1918) 2 W. W. R. 1 








PART I. SECT. 10, SUB-SECT. 7. 

sl. After appearance.}—An applica- 
tion must be made after appearance, 
& where appearance is not requisite 
the apeliceon may be made at any 
time before taking any other step in 
the procee 8.— HARRISON, ETC. 0. 
CRESPIN, {192 ] v. L. R. 643.—AUS. 

ei. ---The application for a 
stay is too late if made after delivery 
of the defence.— BRAND v. NATIONAL 
LIFE ASSURANCE CO. OF CANADA, 
{1918] 3 W. W. R. 858.—CAN. 

fi. ——-.}--An application for stay 
of proceedings before deft. has filed 
his written statement or taken any 
other step in the suit does not con- 
stitute taking a step in the pro- 





400. 


Add. Annotation :—Refd. Metropolitan Tun- 
a Public Works v. L. Elec. Re, {1926} Ch. 


402a. Summons for discovery.]—A party to a 


written contract containing an agreement to 
refer disputes to arbn. was sued for breach 
of the contract. He was unaware that the 
contract contained an agreement to refer. 
Pitfs. in the action took out a summons for 
discovery. Deft. asked for discovery also, 
& an order for mutual discovery was made. 
He then became aware of the agreement to 
refer & applied for a stay of proceedings in 
the action :—Held: he had taken a step in 
the proceedings within the Act of 18389, s. 4, 
& therefore was not entitled to a stay.— 
PARKER, GAINES & Co. v. TURPIN, [1918] 1 
K. B. 358; 87 L. J. K. B. 357; 118 L. TT. 
346; 62 Sol. Jo. 331, D. C. 


408a. Granting of flat—-Petition of right.J— 


410. 


413. 


419. 


420. 


424. 


442. 


456. 


472. 


498. 


> VIX 
43 « dde 


ANGLO-NEWFOUNDLAND DEVELOPMENT Co. 
v. R., No. 316a, ante. 


Add. Annotation :—Mentd. Metropolitan Tun- | 


nel & Public Works v. L. Elec. Ry., [1926] Ch. 
371. 


Add. Annotation :—Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. KR. 372. 


Add. Annotations :—Mentd. Hogarth Shipping 

Co. v. Blyth, Greene, Jourdain, [1917] 2 

IK. B. eek North Shipping Co. v. Rank (1926). 
t. 82. 


Add. Annotation :—Mentd. Blackburn Bobbin 
Co. v. Allen, [1918] 1 K. B. 540. 


idd. Annotation :—Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602, 


Add. Annotation :—Mentd. Samuel v. Dumas, 
{1924] A. C. 431. 


.idd. Annotation : —Generally, Mentd. Elles- 
mere v. Wallace, [1929] 2 Ch. 1. 


Add. Annotation :—Consd. Simnbro ‘Trading 
Co. v. Posograph (Parent) Corpn., [1929] 2 
K. B. 266. 


Add. Annotation :—Refd. Simbro Trading Co. 


— 


523a. Appeal 


a ce ee 








Vol. 1.—Arbitration. Cases 400—565a. 


503. Add. Annotation :-—Refd. Re Cogstad & New- 


sum, [1921] 1 K. B. 87. 


Add. Annotations : —Mentd. Hogarth Shipping 

Yo. v. Blyth, Greene, Jourdain, [1917] 2 
K. B. 684; North Shipping Co. v. Rank (1026), 
43 T. L. R. 82. 


Add. Annotation :-—Apprvd. Simbro Trading 
Co. v. Posograph (Parent) Corpn., [1020] 
2 Ik. B. 266. 

from refusal to revoke.] -— An 
appeal from a judge at chambers refusing to 
revoke a submission to arbn. is in a matter 
of practice & procedure & therefore lies to 
the Ct. of Appeal & not to a Div. Ct.— 
SIMBRO TRADING Co. v. PoSOURAPH (PARENT) 
oReN., [1929] 2 K. B. 266; O8 L. JF. KB 
O31; 141 L. T. 3053 73 Sol. Jo. 384, C. A. 
fdd. Annotation: — Refd. 
Trawlers (White Sea A 
L1V8OP LK. BL E76. 


After this case, following ‘‘ D. By Lunacy.-- 
See case infra,’”’ add as follows :— 


Woodrow 4. 
Cirimishs),  Uutad., 


EF. Other Cases. 


Frustration of adventure Charterparty con- 
taining arbitration clause.) -- Resps. agreed 
to place their steamship at the disposal of 
applts. on Mar. 1, 1917, & applits. agreed to 
employ her on specifled terms for ten months 
from the date when she was delivered to 
them. ‘The charterparty contained a clause 
by which al] disputes arising out of the con- 
tract were submitted to arbn. Tho ship was 
requisitioned by the Govt. before Mar. J, 
1917, & was not released until Feb. 1919. 
Applts. then refused to take delivery of her. 
An arbitrator awarded resps. damages for 
breach of contract, & they brought an action 
upon the award :—Held; there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole con- 
tract, including the submission to arbn., & 
the contract being executory the arbitrator 
had not jurisdiction.—HirJ1 MoLJI v. CHEONG 
YuES.S. Co., [1926] A. C. 497; 95 L. J. B.C. 
121; 134 L. T. 737; 42 T. L. R. 359; 3i 
Com. Cas. 199; 17 Asp. M. L. C. 8, P.O. 


«, Posograph (Parent) Corpn., [1929] 2 K. B. | ,,, 


266. 


ceedings within Arbn. Act, s. 19, so 
as to operate as a bar.—JOYLALL & Co. 
vw. Gorprram Buotica (1920), I. L. R. 
47 Calc. 611.—IND. 


896i. Security for costs.)—~Defts. 
were held to be precluded from moving 
for an order staying proceedings in an 
action, by having previously issued & 
served an order for security for costs.— 
HEISTEIN & SONS v. POLSON IRON 
a Lrp., [1920] 46 O. L. R. 285.— 


3981. Summons for adtrertions.j}— 
If a party on a summons for directions 
takes objection, this is a ‘‘ step {n the 
action *’ & prevents him applying for 
a stay of the action, although he may 
say at the time he intends to appls 
for a stay.—BOCKLEY v. QUEEN IN- 


sm. 4 pplication for adjournment. }— 
Held: the mere application for an 
adjournment of the summons was not 


Ch 


| a ** step in the proceediney * sufficient 
the } 


in itself to disentitlo exssors tuo 
apply to have the matters In dispute 
referred to arbu.—O’SHAUGHUNESSY tv. 
QuiIcK SERVICE STATIONS, LTD., (1928) 
V.L. R. 405; 49 A. L. T. 279. - AUS. 


PART I. SECT. 11. 


424 viii. For “ BELLOR YOUNG OR 
FARRELL v. ARNOTT ”’ read ‘* BELL 
OR YOUNG OR FARRELL v. ARNOTT.”’ 


PART I. SECT. 12, SUB-SECT. 1. 


429 ii. For “* 61.C.1. FR. 508,” read 
“LR 6 CL. 504.” 


PART I. SECT. 12, SUB-SECT. 2. 


4411. Powers & duty of cuurt.}-—-An 
arbn. as to the value of property 
became abortive because of the failure 
of the persons appointed to act as 
arbitratora to agree:—Held. it was 


153 


itatum :—~ Diatd. De la Garde v. Worsnop (1927), 96 L. J. 
sh. 446. 


the duty of the et. In working out a 
contract which provided for such 
arbn. to recelve evidence of such value 
& to decide the quostion.—CalGaRry 
Oiry v. Brow, (1925) 3 D. L. RH. 1165; 
1925] 3 W. W. RR. 225.~—CAN. 


o wand, 
an, 

refer not cshausted, | 
inan award which Is set aside os bean 
invalld, jis an abortive arbo, & the 
agreement to refer fs not extaa ted 
thereby. ftaeuap Kiustas oe Prive be 
& Co. (1929), 10. R ob Al 87) IND. 


aluard sb ase Agreement ft) 
An atbn, endiog 


PART I. SECT. 13, SUB-SECT. 1.—-B. 


494 ii. Submission by Crown tn 
right of PDomunion | ~Ontarlo Arbn. 
Act, 8. 5, making « submission to arbn. 
{rrevocable except by leave of the ct., 
does not apply to a submission by the 
Crown [n right of the Dominion -~ 
GaAUINUR v. R. (1916), 56 8 C OR 
176; 40 D. L. R. 353.—-CAN. 





Cases 582-——630a. 


582. 
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Part Il——The Arbitrators and Umpire. 


Add. Annotation: — Mentd. Macaulay v. 
ee ao Co. of New York (1927), 44 


B. Under Arbitration Act, 1889 (c. 49), s. 5. 
626a. Who may apply—Only party to submi{ssion.] 


627. 


rovided that each 
y will or codicil, 


—A. deed of partnership 
original partner could, 
nominate a qualified person as a new general 
partner; that the ion to the partner- 
ship was to be subject to the consent, not to 
be unreasonably withheld, of the general 
partners; & that a general partner or the 
qualified nominee, if of opinion that the 
consent to admission had been unreasonably 
withheld, could require the matter to be 
referred to arbn. An _ original partner 
nominated by will F., a qualified person, as 
a@ new general partner. After the death of 
the nominator the general partners refused 
to admit F.. into the partnership. F. made 
an application under Arbn. Act, 1889, s. 5, 
asking that some fit & proper person might 
be appointed to act as arbitrator :—Held : 
only.a party to the submission could make 
an application under sect. 5, & F. was not 
such a party.—Re FRANKLIN & SWATHLING’S 
ARBITRATION, [1929] 1 Ch. 238; 98 L. J. Ch. 
101; 140 L. T. 408. 


Add. Annoiation :—Mentd. Simbro 'l'rading 
Co. v. Posograph (Parent) Corpn., [1929] 
2K. B. 266. 

After this case insert, ‘‘ See, now, Administra- 
tion of Justice Act, 1920 (c. 81), s. 16.” 
Add. Annotation:—As to (8) Distd. Re 
ieee & Ouse Shipping Co., [1924] 2 


629a. ——— Discretion of court to refuse to appoint 


except upon terms.}]—On an application 
under the Act of 1889, s. 5, to appoint an 
arbitrator the ct. has a discretion & may 
in a proper case refuse fo make an appoint- 
ment except upon terms. 


680. 


630a. 


A contract between British shipbuilders & 
foreign shipowners for the building & pur- 
chase of certain ships contained a clause 
referring disputes & differences to the de- 
cision of a single arbitrator in accordance 
with the Arbn. Act. Disputes having arisen 
the foreign firm duly gave notice to the British 
shipbuilders to appoint an arbitrator, &, on 
their refusal to do so, applied to the ct. under 
sect. & of the Act to appoint an arbitrator :— 
Held: in the case of an application for arbn. 
by a foreigner residing out of the jurisdiction 
the ct an absolute discretion in assenting 
to or refusing the sige ot & in the former 
case the ct. could attach any reasonable 
condition, such as making an order for 
security for the costae of the proceedings, to 
the granting of the application.—Re Bsorn- 
STAD & OUSE SHIPPING Oo., [1924] 2 K. B. 
673 ; sub nom. BJORNSTAD v. OUSE SHIPPING 
Co., 93 L. J. K. B. 977; 131 L. T. 663; 40 
T. L. R. 636; 68 Sol. Jo. 754; 80 Com. Cas. 
14,0. A. 

Add. Annotations :—As to (1) Folld. Richard- 
sons & Bradley v. Bernhard, [1925] 2 K. B 
121. Expld. Simbro Trading Co. v. Poso- 
graph (Parent) Corpn., [1929] 2 K. B. 266. 

-.|—A contract for the sale 
of goods was entered into between B., the 
seller, & R., who, so far as appeared from the 
contract, were the buyers. The contract 
contained an arbn. clause. The goods de- 
livered in pursuance of the contract were 
despatched to a foreign firm, who complained 
of their quality. Thereupon the foreign 
firm & R., who said they had merely acted 
as agents for that firm, claimed to have the 
dispute as to the quality of the goods sub- 
mitted to arbn. B., while willing to go to 
arbn. as between himself & R., refused to 
assent to an arbn. to which the foreign firm 
were parties, maintaining that he had sold 
to R. as principals. MR. & the foreign firm 
then took out a summons for the appointment 
of an arbitrator pursuant to the Act of 1889, 











PART Il. SECT. 1, SUB-SECT. 1. 


579 x a. - —— ——.]—FINno v. SouTH 
AFRICAN JiAlLways & HARBOURS 
(1927), 48 N. L. R. 369.—S. AF. 

579 xii a. ——.]—SWANSON v. 
Boarp OF LaAnp & Works, [1928] 
V.L. R. 283; 49 A. L. T. 217; (1928) 
Argus L. R. 186.—AUS. 

579 xxvii. 713 Dee v. SELLER 
(P. EK. I.), (1927) 2 e L. R. 61.—CAN. 
PART II. SECT. 1, SUB-SECT. 2.—A. 

n. Add as follows :—Revsd. sub nom. 
INVERNESS Ry. & Coat Co. v. MoIsaac 
(1905), 87 8, QO. R. 184.—CAN. 

oi,-——— ection to-—Whether main- 
tatnable.-—-Where an agreement with 
an incorporated club provides that it 
shall be compensated for da from 
tho acts which the agreement authorises 
the other party to perform, 
open to such party to object that 
notice of the appointment. in pursuance 
of the agreemont, of the club’s arbitra- 
tor is not properly signed.—Re WINNI- 





PEG GOLF OLUB v. HuTCHINGs (Man.) 
1926] 4 D. L. R. 1188; [192 
\W? Ww. R. 443.—CAN., C el j 


PART HI, SECT. 1, SUB-SECT. 2.—B. 
yi. —— ——.]}—A motion to ap- 


point an arbitrator under s. 8 of the 
abovo Act on the rofusal of the muni- 
cipality to ‘appoint its arbitrator, 
refused on the ground of lack of juris- 
diction.— GOLD ¥. 30UTH VANCOUVER, 
(1918) 8 W. W. R. 685.—CAN. 


See, also, Vol. II., p. 409, case n. 


PART II. SECT. 1, SUB-SECT. 4. 


618 i. Time for appointment.) 
SYNON OF HURON v. FERGUSON (1924), 
56 O. L. R, 161.—CAN. 


PART Il. SECT. 1, SUB-SECT. 5. 
so. Original nominee incapable of 
acting. )J—A perty £0 an arbn. has power 
to appoint another arbitrator in place 
of a first who has rend himeelf 
incapable of ac —Re WBILER 
ROTHERS & Crry oF VICTORIA CORPN. 
(1917), 24 B. C. R. 148.—CAN. 
PART II. SECT. 1, SUB-SECT. 6.—C.' 
d(p. 408)i. —— Vancouver Incorpora- 
aa rt tar ee we. Ciry or VAaN- 


COUVER (1922), 68 D. L. R. 7473 30 
BA R. $82; (1922) 1 W. W. R. 779 


d(p. 408) i. ——- Coats of applica- 
tion. }~A Supreme Ct. judge in appoint- 
ing an arbitrator is acting as persona 
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designata, & has no jurisdiction under 
s. 133 (9) of the above Act to award 
costs.—MATIE v. VANCOUVLR (CITY), 
{1917] 2 W. W. R. 53.— CAN. 
ni. —— —.]}—BULGER v. HOME 
INSURANCE Co., (1927) 2 D. L. R. 585; 
[1927] 2 W. W. R. 456; 38 B.C. R. 
270 ; revad. [1929] 1 D.L.R. 47; [1928] 
s. Cc. R 436.—CAN. 
01. —— Party declining to anpoint— 
Order in Counctl, 1910, arts. 90, 
99, 129.}—SouTn BRITISH INSURANCE 
.» Lip. v. Gauct BROTHERS & Co., 
{1928] A. C. 352; 97 L. J. P. C. 101: 
139 L. T. 362, P. C.—EGYPT. 
sp. Arbitrator incapable of acting— 
Removal of residence to United States 
of America— Arbitration Act, 1909.}~ 
here an arbitrator had removed bis 
residence to Buffalo, N.Y., & was not 
e tod to return :—Held: the ap- 
tment of a new arbitrator was 
first was ‘“‘ incapable 
of acting ’’ within s. 7 of the above Act. 
—Re MCNAvGHT & STOKES-STEPHEN 
Orn Co. (No. 2), [1918} 3 W. W. R. 337; 
438 D. L. R. 1.—-OAN, 


sq. 4 ppointment on dissolution of com- 
pany-—Failure of company to appoint.) 
—Re MERSEY HYDRAULIC Co. (N. 8.), 
{1929} 2 D. L. R. 799.— CAN. 


8. 56:—Held: it be in dispute wheth 
there was, a trary 9 etwas B. on the 
one hand & R. & the foreign firm on the 


other, there was no “ matter” pending in | 896. 


the High Ot. as between those parties; 
therefore an appeal from an order for the 
appointment of an arbitrator was not in a 
matter of practice & procedure within R. 8S. (. 
Ord. 54, r. 23, &, consequently, it lay not to 
the Ot. of Appeal, but to the Div. Ct.— 
RICHARDSONA & Brapirey & Oo. v. BERN: 
HARD, [1026] 2 K. B. 121; 04 L. J. K. B. 
691 ; 133 L. T. 234, D. ©. 

Add. Annotation :—Mentd. Dibble v. Wilts 
& Somerset Farmers, [1923] 1 Ch. 342. 

Add. Annotations: -—Mentd. A.-G. for 
Manitoba v. Kelly, (1922] 1 A. O. 268; 
Kelantan Government v. Duff Development 
Co., [1923] A. O. 895. 


688, 
639. 


Part I!l—The 


816a. ——— Act of 1889, s. 2, Sched. I. (f)—Against 
Crown—‘‘ Subject to any legal objection.’’]— 
(1) In an arbn. for the determination of 
disputes under a contract between the 
Shipping Controller on behalf of His Majosty 
& another party, the arbitrators or umpire 
have no jurisdiction under Sched. 1 (J), in- 
corporated in sect. 2 of the above Act, or 
otherwise, to require the Shipping Controller 
to make discovery of the documents in his 
possession or power relating to the matters in 
question. (2) In Sched. 1 (f ), incorporated 
in sect. 2 of the above Act, the words “ subject 
to any legal objection ”’ apply to all the subse- 
quent provisions of the clause, including not 
only the provision that the parties shall pro- 
duce before the arbitrators or umpire all books, 
etc.. within their possession or power, but 
also the provision that the parties shall ‘‘ do 
all other things which... the arbitrators or 
umpire may require.’—Re SoctéTt Les 
AFFRETEURS Retunis & SHIPPING CON- 
TROLLER, [1921] 3 K. B.1; sub nom. Soci:r:tTh 
Les AFFRETEURS HEUNIS v. SHIPPING CON- 
TROLLER, 90 L. J. K. GB. 812; 124 L. LT. 727; 
37 T. L. RB. 460, D. C. 

Annotation :—As to (2) Refd. Kursell v Timber Operators & 

Contractors, [1923] 2 K. B. 202. 

Discovery against the Crown generally, see 
Discovery, Vol. XVIII, p. 60. 

817. Add. Annotations :—Consd. fie Soc. Les Affré- 
teurs Réunis & Shipping Controller, [1921] 
3 K. B. 1; Kursell v. Timber Operators & 
Contractors, [1923]2 K. B. 202. Mentd. Light 
v. West, [1926] 2 K. B. 238. 

817a. ——— Power of arbitrator to order — Refer- 


PART II. SECT. 5, SUB-SECT. 1. 
ar. Arbttrator . }+-SonooL 


| 708 


PART Il. SECT. 7. 


Vol. H.—Arbitration. Cases 630a—84la. 


686. Add. Annotation :—Mentd. Samuel v. Dumas, 
{1924} A. O, 481. 


Add. Annotation :—Retd. Paterson v. Ardros- 
san Harbour Co. (1926), 19 B. W. C. C. 621. 


Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 


791. Add. Annotation :—Refd. Boynton v. Richard- 
son (1924), 69 Sol. Jo. 107. 


Add. Annotation :—Refd. Wisbech R. ©, v. 
Ward (1927), 188 L. T. 808. 


Add. Annotations :—As to (1) Consd. Wisbech 
R D.C. v. Ward (1927), 91 J. P. 200 = Refd. 
ea ieee v. Tate, [1919] 1 K. B. 463. As 
to (2) Folld. Boynton v. Richardson (1924), 
69 Sol. Jo. 107. 


793. 


704. 


Hearing. 


ence by consent out of court.]—In a referunce 
by consent out of ct. under the Act of 1889, 
the arbitrator has jurisdiction to order either 
party to make discovery of documents or to 
answer interrogatories on oath, by virtue of 
Sched. 1 (f ) of the Act.—KuURSELT, v. TIMBER 
Orgrators & Conrractrors, Ivrp., (1923) 
2K. B. 202; 921. J. K. B. 607; 129 L. T. 
21; 873. P.79; 89T. L. 1. 4190; 67 Sal. Jo. 
557; 28 Com. Cas. 376, D. O. 
Ada. Annotation :—Refd. Ricketts v. Gurney 
(1819), 7 Price, 609. 
830a. ——- -—-~.]——On an application to the ('t. 
of Exch. on the same facts as set out in 
No. 880:~— Held: the party was privileged 
during the journey, including his stay at 
Clifton, on the ground of the deviation boing 
for a necessary purpose, & the delay no more 
than reasonable for the accomplishment of 
it.—RiokErrs v. GURNEY (1810), 7 Price, 


G09; 1 Chit. 682; 146 E. R. 1106. 
Annotations :— Refd. Spencer v. Newton (1837), 1 Nev. & 
P. K. 3. 818. Mentd. Selby ev. Hills (1832), 1 Moo. & 5. 


53. 

835. Add Annotations :-—Refd. A.-G. for Manitoba 
v. Kelly, [1922] 1 A. O. 268; Kelantan 
Government v. Duff Development Co., 11923) 
A. C, 395. 

836. Add. Annotation :—Consd. ig dad Irvine v. 
Board of Trade (1926), 05 L. J. K. B. 1054. 

840. Add. Annotation :—Retd. TR. v. Sullivan, 
(1923] 1 K. B. 47; R. v. Harris, [1927] 2 
K. B. 587 

841a. Whether entitled to act as advocate for party 
appointing him.|—An arbitrator appointed 
to act for one of the parties to a commercial 


830. 


TRADING Co. ¢. SIEWANS (Ts pis), ETI. 
(1928), I. L. RR. 56 Calc, 81) IND. 


@ barrister 
District 8r. BONIFACE v. MACDONALD, 
{1927] 2. D. L. R. 735.—CAN. 


PART II. SECT. 5, SUB-SECT. 4. 
at. Action for return of excess paid 
iat at of utes hae 
‘orm of fu : e fudg- 
ment should be against each deft. for 
the sum received by him in excess of 
the amount to which he wae entitled.— 
CANADIAN NORTHERN ¥Y. Co. 9. 
OUBLEY, (org! 2W. W. R. 1005; 11 


t (p. 431) 1. ——— tight of court to 
stay achon.}-—-On an application to 
stay a sult instituted fn respect of ao 
dispute which was previously referred 
to the arbn. of two gentlemen chosen 
by both parties, but one of whom 
refused act, it was held by the 


to ap 
the arbitrator who 

the suit would lead the 
tnfructuouk arbn. :-—~Held : - 
bad such power. but the application 
for stay should be dismissed on the 
merite of the casc.— GENERAL ELECTRIC 
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PART III. SECT. 2, SUB-SECT. 1. 


835 vi. - {| %[n a mercantile 
reference to arbn , af is an dmaplied term 
of the contract that the arbitratorr 
must decide the dispute according. to 


the oxisting law of contract, & tha! 
cyery defence which would have bees 
open inact. of Jaw, including limitat: 7 
cun bo rawed, eps that defame: hie 
ben excluded by agreement of tiv 
parties. —RaMDUTT RAMKIAGSE 14 - 
i. 1) Sassoon & Co, 929), 1 i: 

586 Calc. 1048,— IND. 


Cases 84la—949c. ENGLISH AND Emprre Dicest SUPPLEMENT. 


dispute is not justified in taking up the 
position of an advocate for the party appoint- 
ing him, but should act impartially.—Rorr 
v. British & FRENCH CHEMICAL MANUFAC- 
TURING Co. & Grsson, [1918] 2 K. B. 677; 
87L. J. K.B. 996 ; 119 L. T. 486 ; 347. L. Ry. 
485; 62 Sol. Jo. 620, O. A. 


Annotation :—Mentd. Osborn v. Thomas Boulter & Son, 
11930) 2K. 2B. 226. 


841b. 





-J|—FRENCH GOVERNMENT v. TSURU- 
SHIMA Maru (OwNERS), No. 1022a, post. 

862, Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading | 
Soc. (1922), 88.T. L. R. 684. 

874. Add. Annotation :—Refd. Royal Commission 
on Sugar Sup iy v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

888a. —-—- —-—- Agreement to dispense with 
notice.,|_-FRENCH GOVERNMENT v. TSURU- 
sHIMa Marv (Owners), No.’ 1022a, post. 

906. Add. Annotations:—As to (1) Apprvd. & 
Folld. Oppenheim v. Mahomed Haneef, 
1922] 1 A. O. 482. Refd. Scrimaglio v. 
Thornett & Fehr (1924), 181 L. T. 174. 
As to (2) Apprvd. & Folld. Oppenheim v. 
Mahomed Haneef, {[1922}1 A.C. 482. Refd. 
Scrimaglio v. Thornett & Fehr (1924), 131 
L. DP 174. 

939. Add. Annotation :—Refd. Royal Commission 
on wien Su ply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. Rt. 684. 

941. Add. Annotation :—Refd. Royal Commission 
on Sugar Supply. v. Kwik-Hoo-Tung Trading 
Soc. (1922), 38 T. L. R. 684. 

943, Add. Annotation :—Refd. Royal Commission 
ou Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

949a. ——.]—An arbitrator appointed under 
Agricultural Holdings Act, 1908 (c. 28), for 
the purpose of determining claims & com- 
pensation payable in respect of (inter alia) 
certain fixtures, hay & straw left by the 
tenant on his farms, & hay & straw removed 
by him after the determination of the tenancy, 
held two sittings & then gave notice that he 
had been waiting to be supplied with informa- 
tion as to the hay & straw sold off & warned 
the parties that if it was not supplied 
promptly he would have to hold another 
sitting. After an interval of less than a 
fortnight he gave further notice that he would 
go to the farms on a specified date ‘‘ to value | 
the hay & straw & to receive an account of 
the hay & straw removed.” The tenant not | 


PART III. SECT. 2, SUB-SECT. 2. pi 





——.]—In an 


having such an account ready & thinking that 
the only question to be dealt with was a 
valuation of the stacks of hay & straw 
remaining on the farm did not attend by 
himself or his representative, but his foreman 
was present to point out & give information 
about the stacks on the farms. While there 
the arbitrator, besides valuing the stacks, 
questioned the foreman as to the hay & straw 
removed. Immediately afterwards he closed 
the hearing & made an award in which he 
dealt with the claim for hay & straw removed 
on the basis of the foreman’s evidence, which 
had not been tendered by either party, & was 
taken in the presence only of the landlord’s 
representative. He did not deal with the 
question of the fixtures, but purported to 
reserve power to deal with them, if required : 
—Held: the award must be set aside as the 
arbitrator had been guilty of legal misconduct 
in taking evidence in the absence of, & 
without previous notice to, the tenant.— 
Re O’ConorR & WHITLAW’S ARBITRATION 
(1919), 88 L. J. K. B. 1242, C. A. 


949b. ——.]—-In an arbn. between sellers & buyer 


arising out of the rejection by the latter of 
certain goods which he alleged did not 
correspond to the contract description, the 
arbitrators heard the evidence of each of the 
parties in the absence of the other. No 
objection was made at the time to this pro- 
cedure. An award having been made in 
favour of the sellers, the buyer moved to set 
it aside :—Held: the award must be set 
aside, as the arbitrators had acted im- 
properly in hearing the evidence on bchalf 
of one party in the absence of the other.-— 
RaMsvEN (W.) & Co. v. Jacons, [1922] 1 
K. B. 640; 91 L. J. K. B. 482; 126 L. T. 
409; 26 Com. Cas. 287, D. C. 


Evidence immaterial.}—1t is mis- 
conduct which may justify the setting aside 
of an award if the arbitrators hear evidence 
in the absence of the parties, even though the 
evidence so received is immaterial. It makes 
no difference that the arbitrators could not 
properly have made any other award than 
that which they did make, & it is quite im- 
material whether the evidence wrongly 
admitted helped the arbitrators to a right 
conclusion or a wrong conclusion, & the ct. 
cannot inquire to what extent their minds 
were affected by such evidence.—ROYAL 
COMMISSION ON SuGcAr SuppLty v. Kwik- 
Hoo-Tona TRADING Soctery (1922), 38 


icultural ; being reprosented:—Held: as the 





a enna, eae > . reference when the general question | arbitor had decided the question in 
(TowNanin) (18e8y wee & ter GN submitted was a matter depending | that party's favour, he had suffered 


PART HUI. SECT. 2, SUB-SECT. 4. 
883 iii. —-—-}—There is no 





his intention to proceed in that man- 


ner, the award made by him must be | 2 8: l- T. 260.—SCOT. 


peu opinion :—Held: the oversman, | no injustice, & reduction refused.— 
himself a farmer & skilled valuer, was | Bria 

able to form a just & consciontious | Lrp., [1924] 8. C. (H. L.) 22.—SCOT. 
statutory rule that if an arbitrator pro- opinion without the necessity of hear- 938 vii. 


coeds cx parte without giving notice of | Beis TOTS) G0 Ber dere S05 rena) | evidence from one party in the absence 
g ’ 


CK v. WILLIAMS & Co. (WISHAW), 





.J—An arbitrator heard 


of his opponent, & also took evidence 
in the absence of both parties. ‘he 


set _aside.—UDAICHAND PANNA Lau | PART III. SECT. 2, SUB-SECT. 8.—B. | award was consequently set aside b 


t. Drnipux JEWANRAM (1920), I. L. R. 9388 v. 
47 Calc. 951.—IND. aside for the takin 





An arbitrator can- | Re SNIDER 


Yy 
.}—An award was set the ct.—BuRNS v. BURNE (1922), 43 


arbitrator in the absence of the other 





By umpire.}—Arbitra- 
tors having differcd, the matter was 


gi. -—— ——. & MILLER’s ARBITRATION, 
not decide the case submitted to him 1924) . pL. R813; 3 W. W. R. sopin ied. to an Umpire, who meds 


on his own knowledge & without 


inquiries in the absence of deft., but 
denied that he had recorded any evi- 


taking evidence, unless the terme of the 988 vi. ——-.}—One of the parties | dence at the time :—Held: in making 
reference cspecially permit him to do | to an arbn. sought reduction Of the | these inquiries the umpire was guilty 


80.—LACHM! NARAIN ©. SHEONATH | arbiter’s award 
Pope (1919), I. L. R. 42 All. 185.— | tho arbiter had  exuininied witnesses 


the ground that | of misconduct.—AspuUL Hamip v. Mu 


AvzaL (1927), I. L. R. 8 


HAMMAD 
without that party being present or ! Lah. 329.—IND. 
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952. 


955. 


956. 


9€0. 


964. 


969. 


T. L. R. 684, D. ©. ; subsequent proceedings, 
sub nom. K wik-Hoo-Tona Traniea Societe 
v. Royvant ComMIssION on SuGar SuppiLy 
(1923), 129 L. T. 500. 

Add. Annotation :—Retd. Royal Commission 
on Sugar 8u ply. v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 'T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 


Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 88 T. L. R. 684. 

Add. Annotation :—Refd. Royal Commission 
on Sugar Supply v. Kwik-Hoo-Tong Trading 
Soc. (1922), 38 T. L. R. 684. 

Add. Annotation :—Folld. Caven v. Canadian 
Ry. (1925), 133 L. T. 774. 


1000. Add. Annotation :—Refd. Kursell v. Timber 


1022a. 


Operators & Contractors, [1923] 2 K. B. 202. 











-]—In commercial arbns. 
the practice is that, unless the parties give 
notice that they desire to attend personally 
or by their solr. or counsel, the arbitrators 
present the evidence & arguments to the 
umpire & have full power to act as advocates. 
In an arbn. on a charterparty the umpire 
without hearing the parties made his award 
on the case as presented by the arbitrators. 
On a motion to sct aside the award on the 
ground of misconduct by the umpire : — 
Held: there was no evidence of misconduct 
by the umpire, & the motion failed. 

In arbn. proceedings prima facie the com- 
mon law rule applies that the parties should 
have notice of the proceedings so that they | 
could attend them, if desirous of so doing, | 
& the only way in which the rule can be 
departed from is by agreement, & the ct. 
would give effect to their agreement (ATKIN, 
L.J.).—-FRENCH GOVERNMENT v. 'sURU- 
TEs Maru (OwnerRS) (1921), 37 T. L. ht. 
961, C. A. 


aie :—Refd. Bourgeois ». Weddell, [1924] 1 K. BR. 


1028a. Right to call arbitrator as witness.|—A 


959 v. 
aside because, in considering the same 
after the hearing, an arbitrator, in the 
absence of & with 
pore interviewed & got information 

rom one who had 
the hearing.-Re Yuron GoLp Co 


& MORgEav, (1921) 1 W. W. R. 760; 
67 D. L. R. 229.—CAN, ae © 
959 vi. . Where the arbitrator I 


had taken evidence in the abse 


both 


should be set 
(1922), 43 N. L. R. 461.—S. AF. 


PART II. SECT. 2, SUB-SECT. 8.—C. 
968 x. S. P. LatHam v. Fo 


AU. 


STRALI 
V. L. R. 427.-——AUS. 


dispute arose between the buyer & sellers of 
a quantity of meat as to its quality. The 
buyer sent K. to inspect & report upon the 
meat. The dispute having been referred to 
arbn., the buyer appointed K. as his 
arbitrator. The arbitrators having failed 
to agree upon their award the matter was 
referred to an umpire, & the buyer then 





}—-An award was set 





out notice to the 


been a witness on permitte 





pee of 
arties :—Held : the award 


aside.—Burns v. BuRNe | Pty, were © 


evidence at the 
STER’S 
(1926) 


4N Freres, Lrp., 


on Sugar Supply v. Kwik-Hoo-Tong Trading 
1036a. 


on behalf of one of the parties by more 
than three witnesses, contrary 
Svidence Act, 8. T° - 
feld: it was not shown that more 
than three witnesses called by said 
& even i ios ae 
ban tate: of nem rte ohiert ate | trators, under Arbn. Act, HR. S. | 
& by LU) 
calling, pen ueut ty ue Pes Ppjection. | in the orn Ctr—-Ikte MeConniy «+ 
—Re WINNIPEG GOLF 19 

IN@s, {1928) 3 D. L. R. 522; {1928} 
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erts ; 
other party by failing to 
hearing 


CiLus & Hein: 


Vol. IL..-— Arbitration. Cases 949c—1086a. 


proposed to call K. as a witness before the 
umpire to prove the state of the meat. The 
sellers objected to the competency of K. as 
& witness on the general principle that an 
arbitrator was disqualified from giving evi- 
dence in the arbn. proceedings :—Held: as 
it was a commercial arbn. K. was not dis- 
qualified from giving evidence before the 
umpire, notwithstanding that he had acted 
as arbitrator.—BoURGEOIS v. WEDDELL & 
Co., {1924} 1 K. B. 589; 98 L. J. K. B. 232. 
180 L. T. 635; 40 T. L. R. 261; 68 Sol. Jo. 
421; 29 Com. Cas. 152; 88 J.P. Jo. 25, D.C. 


1034. Add. Annotation :-—Refd. Re Cogstad & 


Newsum, [1921] 1 K. B. 87. 


1035. Add. Annotation :—Refd. Czarnikow 1. Roth, 


Schmidt (1922), 127 L. 'T. 824. 


1086. Add. Annotation :—Refd. Czarnikow v. Roth, 


Schmidt (1922), 127 L. T. 824. 

-|—A contract for the sale 
of sugar provided that the contract was 
subject to the rules of the Refined Sugar 
Assocn. The rules required that all members 
of the assocn. making contracts subject to 
those rules should refer any diaputes arising 
out of such contracts, including any questions 
of law, to the arbn. of the council of the 
assorn. 3; & by r. 19: ‘ Neither buyer, seller, 
trustee in bkpcy., nor any other person as 
aforesaid shall require, nor shall they apply 
to the ct. to require, any arbitrators to state 
in the form of a special case for the opinion 
of the ct. any question of law arising in the 
reference, but such questien of law shali be 
determined in the arbn. in manner herein 
directed.”? A dispute between the buyers & 
sellers was referred to the arbn. of the 
council. The buyers requested the arbitra- 
tors either to state their award in the form of 
a special case under the Act of 1889, s. 7, or 
alternatively to state a case for the opinion 
of the ct. under sect. 19 upon certain points 
of law arising in the reference, or to give them 
an opportunity of applying to the ct. for an 
order directing them to state a case. The 
arbitrators, thinking themselves precluded 
by r. 19, refused to comply with that request, 
& made their award witbout giving the buyers 
an opportunity of applying to the ct. for an 
order. The buyers move to set aside the 
award on the ground of misconduct of the 
arbitrators in so refusing :—Held: vr. 19 & 
the agreement embodying it were contrary 
to public policy & invalid, as involving an 
ouster of the statutory jurisdiction of the 
cts. under the Arbn. Act, & the award inust 
be set aside.—CZARNIKOW v. Rory, SCHMIDT 
& Co., {1922]2 K.B.478; 92 L. J. K. BSI; 





nt 





2W.W.R. 224; 37 Man. I’ ofl 
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975 v. —— —— Waiver.}—The award 
fn question herein was also objected to 
on the | pikes that the arbitrators 

expert testimony to be given 


PART III. SECT. 3, SUB-SECT. 1. 


1034 Vv. Arbttratian aft, ik. S. 0. 
1914 (c, 65).)—A cako may bo Htate 
by the arbitrators under 8. 29 of the 
ators Act.— He TOhonTO GENERAL 
Trusts Corey. & MoConKEY (19138), 
41 oO. lL. R. 314; 13 oO. W. N, 281 
CAN. 





a 
. 


—~.}—-A case stated Uy. art 
1914 (c. 65), 8. 22, for the determinats " 
of the ct., is now to be heard by a) mic: 


18), 42 @) Lu I, a 


TRATION 
ARBI Oo CAN. 


WMO.W.N.31;3 43D. LK Ts 


Cases 1086a—1059. EXNGLISH AND Empire Digest SUPPLEMENT. 


127 L. T. 824; 88 T. L. R. 797; 28 Com. 
Cas. 29, O. A. 

1087. Add. Annotations :—Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 

1089. Add. Annotations :—Mentd. Oornelius v. 


aay {1918] A. ©. 199; Anderson v. 
Daniel, (1924] 1 K. B. 188. 
1089a. Well-defined question of law must be 





formulated.]—An arbitrator should not state 
a special case except upon some well-defined 
questions of law & should insist that the party 
asking him to state a case should formulate 
the questions upon which he desires it to be 
stated. It is improper for an arbitrator to 
state a case merely asking generally for the 
opinion of the ct. on any questions of law 
involved.— WItLLIAMS v. MANISSALIAN FRERES 
(1923), 29 Com. Cas. 42, O. A. 

1048. Add. Annotation :—Mentd. Ie Cogstad & 
Newsum, [1921] 1 K. B. 87. 

1047. Add. Annotation :-—Refd. Czarnikow v. Roth, 
Schmidt (1922), 127 L. T. 824. 


1049. Add. Citation :—On appeal, {1914} 1 Ch. 
800, C. A. 


Add. Annotations :—Mentd. R. v. Bedfordshire 
County Council, Ez p. Sear, [1920] 2 K. B. 465; 
Morris v. Harris, [1927] A. C. 252. 
1051a. Application to stay proceedings — 
Until security for costs given.]—The Govt. of 
an independent State made with a co. a 
contract containing an arbn. ‘lause. An 
arbn. took place & was divided into two 
arts, the first being as to whether the Govt. 
Pad committed a breach of contract. The 
result of this part of the arbn. was that an 
award was given in favour of the co. & the 
Govt. was ordered to pay costs. The second 
part of the arbn. as to the amount of damage 
then began, & when the evidence had been 
closed the Govt. asked the arbitrator to state 
an advisory case for the opinion of the ct., 
but the arbitrator refused todoso. The Govt. 
then issued a summons asking that the 
arbitrator might be ordered to state a case, 
' & thereupon the co., applied that all further 
proceedings might be stayed until the Govt. 
(1) had paid the costs which it had been 
ordered to pay; & (2) had given security to 
answer the costs of the matter & of the 
arbn.:—Held: so far as concerned the 
summons for a case to be stated the Govt. 
was in tho position of a pltf., & it could not 
rely on its foreign sovereignty, & being out 
of the jurisdiction must give security for the 
costs of the summons, but the rest of the co.’s 
application must stand over to be dealt with 
on the hearing of the summons.—DvUFF 
DEVELOPMENT Co., Urp. v. KELANTAN 
GovERNMENT (1925), 41 T. L. R. 375; sub 
nom, Re Durr DEVELOPMENT Co., Lap. & 
KELANTAN GOVERNMENT, 9 S. Jo. 491. 
1052. Add. Annotation :—N.F. Simbro Trading Co. 
ao aa i a (Parent) Corpn., [1929] 2 K. B. 





1058. Add. Annotations :—-Consd. Duff Develop- 
ment Co. v. Kelantan Government (1925), 
41 T. L. R. 875. Retd. Northwood v. L. C. C. 


1059 i. —— Where erroneous 
award can ve set aside.}—Although an 
appeal cannot be brought spon 
opinion of the ct. given to arbitrators, 
who have consulted the ct. on a point 





of law 
arbn. 


opinion is 


in the course of the 
aronsenlion: yet 
an | expressed to be based upon such 
opinion & inoorporating samo, if the 


erroneous, may be set aside 


(1927), 187 L. T. 49. Mentd. Manbre Saccha- 
rine Co. v. Corn Products Co., [1919] 1 K. B. 
198; Cogstad v. Newsum, [192] ] 2 A. O. 528. 

1054. Add. Annotation :—Refd. Cogstad oe. New- 
sum, [1921] 2 A. C. 628. 


1055. Add. Annotations :— As to (1) Consd. Cogstad 
v. Newsum, [1921] 2 A. C. 628. As to (2) 
Refd. Cogatad v. Newsum, [1921] 2 A. O. 528. 


1056. Add. Annotations :—Consd. Northwood v.- 
L. C. C. (1927), 187 L. T. 49. Refd. Manbre 
Saccharine Co. v. Corn Products Co., [1919] 
1 K. B. 198; Cogstad v. Newsum, [1921] 2 
A. ©. 528 ; Duff Development Oo. v. Kelantan 
Government (1925), 41 T. L. R. 375. 


1057. Add. Annotations :—Consd. Cogstad v. New- 
sum, [1921] 2 A. C. 528. Refd. Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45 


1058a. ——- ——- ——- ———.]—-A_ special case 
stated by an arbitrator for the opinion of the 
ct. is stated under the Act of 1889, 5. 19, or 
s. 7, according as the arbitrator does or does 
not retain jurisdiction in the reference. If 
he retains jurisdiction the case is stated under 
sect. 19, & no appeal lies to the Ct. of Appeal 
from the decision of the High Ct. upon the 
special case; but if he makes his award 
finally, & retains no further jurisdiction in 
the reference, the case is stated under sect. 7 
é an appeal lies from the decision of the ct. 

By a submission contained in a chartcr- 

party disputes were referred to two arbitra- 
tors &, if they could not agree, to an umpire. 
The umpire stated for the opinion of the High 
Ot. a special case in which he set out the 
facts, decided that there had been a breach 
of the charterparty, & assessed damages for 
the breach. The award concluded with 
these words: ‘‘ The question for the opinion 
of the ct. is whether upon the true construc- 
tion of the charterparty & the facts stated 
by me the decisions at which I have arrived 
are correct in law. If they be correct my 
award is to stand, but if incorrect in any 
particulars I desire that the award may be 
referred back to me for reassessment of the 
damages due in accordance with the decision 
of the ct.’’:—Held: this was not a 
award; the case was, therefore, stated under 
sect. 19 & no he ire lay to the Ct. of Appeal. 
—Coacstav (C. T.) & Co. v. Newsum (H.), 
Sons & Co., [1921]2 A.0C.528 90L.J.K. B. 
1298; 85 J. P. 253; 37 T. L. R. 995; 19 
L. G. R. 681; 27 Com. Cas. 11; sub nom. 
Re CoastapD (0. T.) & Co. & NEwsum (d.), 
Sons & Co., Lrp., 126 L. T. 65; 15 Asp. 
M. L. C. 369, H. L.; affg. S. C. sub nom. Ke 
Coestap & Co. & Newsum, Sons & Co., 
[1921]1 K. B. 87, C. A.; previous proceedings, 
aub nom. LORD (OWNERS) v. NEWSUM, SONS 
& Co., Lrp., [1920] 1 K. B. 846. 


Annotatwn :— ld. Derinage vw. Soc. Franco- 

peru ro neapretes do edulla (1922), 92 

J. K. B. 45, 

1059. Add. Annoiafions :—Consd. He Wulff & 
Dreyfus (1917), 117 L. T. 583; Re Cogstad 
& Newsum, [(1921] 1 K. B. 87; A.-G. for 
Manitoba v. Kelly, £1922] 1 A. C. 268; 

Kelantan Government », Duff Development 





& referred back to the arbitrators as 
being based f law ap me 
a € 


aw 
Brecon & Drapery ImPortina Co., 
LTv., {1928]) N. Z. L. R 341.—N.Z. 


the award 


158 


oe Pe iad A. ©. 395. Refd. Re Olympia 


Smack Inscce. Soc. (1918), ae Sol. Jo. 


$84 ; cponeninas v. Hahn, {1918} 1 B. 
495; Cham hara v. Jivraj Bees 
Ss inning & caving Co., {19238} i OC. 480; 


prthweod vw L. C. C. (1827), 137 L. T. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. ( 1927), 
96 L. J. K. B. 590. Mentd. Hill v. Showell 
(1918), 87 L. J. K. B. 1106 ; Payzu v. Saunders, 
[1919] 2 K. B. 681; Finlay v.N. V. Kwik Hoo 
Aone Handel Maatachappij, [1928] 2K. B. 

Add. Annotation :—Mentd. Harnett v. Bond, 
[1924] 2 K. B. 617. 

1067. Add. Annotattona:—As to (1) Refd. Lar- 
rinaga v. Soc. Franco-Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 46. 
Generally, Mentd. Metropolitan Water hope 

ao 


1062. 


v. Kingston Union Assmt. Com., 
2K. B. 509. 

1067a. Finality—Request to court to vary if award 
wrong in law.]—Disputes which had arisen 
under @ charterparty were referred to arbn. 
& the arblerator made his award in the form 
of a special case in which, after setting out 
the facts, & holding that the owners had 
committed a breach of the charterparty, he 
made an award in favour of the charterors & 
assessed the damages & custs payable by the 
owners to the charterers. The case pro- 
ceeded as follows: ‘‘ The question for the 
opinion of the ct. is whether upon the facts 
as stated by me my award is right in law. 
If my award be correct then it shall stand ; 
but should the ct. find that it be wrong in 
law then I request that the ct. shall vary m 
award as in their discretion they may think 
fit, both as to the damages & as to the cone 

. except that if the ct. shall only vary my | 

aw ard on the subject of the amount of the | 
damages, ny discretion as to the costs of the | 
reference & the costs of my award shall | 
stand ’? :—Held: the award was a complete | 
& final award under sect. 7 of the Act of 
1$8Y9.—LARRINAGA & Co. v. SocirTr FrRaANcO- 
AMERICAINE DES PHOSPHATES DE MEDULLA 
(1922), 92 L. J. K. B. 45; 27 Com. Cas. 160. 

Annotation —Mentd. Hirjt Malji v. ‘Cheong Yuo SS Co, 

[1926} A © 497. 

1069a. Subject-matter of commercial nature— | 

May be transferred to & heard in Com- 


Co. & Andrew Pog nit ah 
[1918] 2 K. B. 771; Re Parsons & Brixham 


Vol. 1.— Arbitration. 


mercial Court.}—Practicx Nore, 
W. N, 258. 

1070. For ‘‘ Burden of proof on party disputing 
award ’’ read ‘‘ Right to begin—Burden of 
proof on party disputing award.’’ 


1071. For ‘*‘ —— ”® read ‘* ——~— ——-—. 


1071a. Award in alternative form— Party 
claiming damages entitled to begin.| —PATRICK 
& Co. v. Russo-Britisn GRAIN EXport (‘o., 
Ltp. (1927), 43 T. L. R. 724. 

1071b. Case stated on unstamped dooument — 
Struck out.|—SYMINGTON & Co. v. UNION 
INSURANCE SOCIETY OF CANTON (1927), 161 
L. T. Jo. 890. 

1078. Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 31. 


1075. Add. Annotations :—-Mentd. County Hotel 

Wine Co. v. I. & N. W. Ry. (1918), 17 

L. @. BR. 274; 9. E. Ry. v. Cooper, [1924] 

1 Ch. 2113 Birkdale District Eloctric Supply 
Co. v. Southport Corpn., (1926] A. C. 356. 


1077. Citation : —For existing one read 
reported in [1915] 2 K. B. 393, 
Add, Annotation :--~Mentd. i inlay ». “Kwik Hoo 
Tong Handel Maatschappij (1928), 08 La J. 
K. B. 251. 

1082. Add. Annotation :—Refd. 
Newsum, {1921} 1 K. LB. 87. 

1083. Add. Annotation :—Refd. Ruf v. Pauwels, 
[1919] 1 K. LB. 660. 


1088a. Act of 1889, s. 7—-Appeal lies to Court of 
Appeal.]—Coasrap (C. 'I'.) & Oo. v. Newsum 
(1.), Sons & Co., No. 1058a, ante. 


1083b. Loss of right to appeal—-Acceptance of 
award.|-—In an arbn. concerning a contract 
of sale of goods the umpire stated a special 
case in which he made three different awards, 
leaving the ct. to decide which was right. 
The judge having decided that the flrat 
award was right, applts. demanded & ob- 
tained payment of the amount of that award 
& gave a receipt therefor. They lee 
appealed from the decision of the judge & 
contended that the second award was the 
right one:—Held:; having demanded & 
accepted payment under the first award 
applts. were precluded from contending that 
it was wrong.—DEXTERS, Jirn. v. HILt OnEest 
On Co. (BRADFORD), {1026] 1 K. B. 348; 05 
L. J. K. B. 386; 184 L. T. 404; 42 T. L. R. 
212; 31 Com. Oas, 161, C. A, 


Cases 1059——1100. 


{1027] 


94 





Re Oogstad & 


Part 1V.—The Award. 


1086. Add. Annotations :—Mentd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. C. 268 ; phates de 
v. Soc. Franco-Americaine des Phosphates 
Medulla (1922), 92 L. J. K. B. 45; Rocking 


PART IV. SECT. 2. 

1092 in a. Other dis- 
senting. }—Where a submission to arbn. 
before three arbitrators provides that 
any two of them can ® an award, 
&, after discussion & tho taking of hus 
opinion. one of the three re 
the award, the other tae 














three p 
dition Ne 2 


aay Add. Annotation: oe 


ki. —— Majority award 
Alterta Insurance Act, 
(e, 171). Biron @ submission to an arbn. 
of rsaons under statutory cuon- 
in Sched. C. to the above 
Act, to determine the amount of loas, 
the decision of a majority of the 


Sori Sisters of Charity v. 1t., [1922] 2 A. C. 
3 

Ellesmere ov. 
Wallace, [1929] 2 Ch. 


aLDWwin & 


award was valid - Ze 
L. R. 1177; 


WiInLinsky, (1925) 1 2). 
56 0. L. &. 296 ~—CAN. 


1100 v. Award by one.}~-Held . 
valid.- Ate NATIONAL TRUST Co, A 
MUNICIPAL Disrnicr oF Vae, [102 
3D L. R. 459.—CAN, 


valid— 
R. §. A., 1922 








concur in arbitrators is binding.— GLascow_UnN- 
have the right to sign it in bis absence, | DERWRITERS v. SMITH, eee 4v.L.R 1106 ia. ———.}—Held > pir! 
Wivsrre Gor CLus & Hourcn- |} 801; trityg $ C. R. 5315 affy., Toe4) ing.—MasTeRs & McDocgiuir | 
1NGa, won 3D. L. R. 622; rie: 1D. 1 W. Ww, HR. 105; 20 SIKPHEN, STEPHEN ov. M WIFE 
2W. W. RR. 224; 37 Man. L. KR. 3 Alta. L. R. 114 ion. Mc Dougart, 1996) 4D L 
N wi, -—— J — Held : [1924] 3 W. . 493 —CAN. 
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Cases 1107a—1288. 
1107a. 


1125a. 


Okes (1835), 1 Har. & 
CG. BL. ae 


1152a. 


Award signed by all three as arbitra- 
tors.)——Under a submission to arbn. each of 
the two parties could appoint an arbitrator, 
& the arbitrators could appoint an umpire. 
The parties duly appointed arbitrators & the 
arbitrators Sppomien an umpire. An award 
was then made & was signed by these three 
persons, who added to their signatures the 
word “ arbitrators ’’ :—Held: the third per- 
son who signed the award was properly 
appointed as umpire, he acted as umpire, & 
he really intended to sign as umpire, & the fact 
that he signed as arbitrator was ouly a matter 
to require a purely formal amendment.— 
Benasu & Oo. v. PRODUCE BROKERS Oo., 
Ip. (1921), 37 T. L. R. 609 ; on appeal, 37 
T. L. R. 861, O. A. 








-—An award is published when the 
arbitrator gives the parties notice that it 
may be had on payment of his charges ; 
whether they be reasonable” or not. — 
MACARTHUR », CAMPBELL (1838), 5 B. & Ad. 
518; 2 Nev. W&M. K. B. 444; 41. J. K. B. 
25; 110 K. R. 8823 subsequent proceedings 
(1834), 2 Nd. & Hl. 52. 


Argaen :—Dbtd. Brooke v. Mitchell (1840), 8 Dow]. 392. 


d. Allenby v. Proudloch (1835), 4 Dowl. 543; Sherry vw. 
© W.119; Mooro v. Darley (1845), 1 
Paxton v. Great North of England ity. Co. 
1816), Q. B. 9383 Roberts e Eberhardt (1857), 3 
+ BLN. 8S. 482. 


Existence of written contract—Signa- 
ture by one party only./—(1) To constitute a 
contract in writing it is not necessary that 
such contract should be signed by both 
parties, & the recital in an award of the exist- 
ence of a contract in writing between the 
parties when in fact the contract bas becn 
signed by one of them only does not con- 
stitute an error in law on the face of the 
award sufficient to justify the ct. in setting 
it aside. 

(2) In the case of a decision of a Div. Ct. 
setting aside the award of an arbitrator for 
ertor of law & as being bad on the face of it. 


ere ere me ener 








ENGLISH AND Empire Dicrest SUPPLEMENT. 


the leave of that ct. or of the Ct. of Appeal 
to appeal from the decision is not necessary, 
as Supreme Ct. of Judicature (Procedure) 
Act, 1894 (c. 16), s. 1 (1) (0), has no applica- 
tion.—RuvoF (T. A.) & Co. v. PAUWELS, [1919] 
1 K. B. 660; 88 L. J. K. B. 674; 121 
L. T. 36; 83 J. P. 150; 35 T. L. R. 322; 
63 Sol. Jo. 372, 0. A. 


1165. Add. Annotations :-—Mentd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. O. 268; Larrinaga 
v. Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45; Rocking- 
Tee Sisters of Charity v. R., [1922] 2 A. O. 

15. 

1172. Add. Annotation :—Mentd. Cayzer, Irvine 
v. Board of Trade (1926), 95 L. J. K. B. 1054. 

1182. Add. Annotation :—Refd. Re Rubel Bronze 
& Metal Co. & Vos, [1918] 1 K. B. 315; 
Robert (A.) Munro & Co, v. Meyer, [1930] 2 
K. B. 312. 

1187. Add. Annotations :—Consd. Hirji Mulji v. 
Cheong Yue S.S. Co., [1926] A.C. 497. Mentd. 
Manbre Saccharine Oo. v. Corn Products 
Co., [1919] 1 K. B. 198; Clark v. Cox, 
McEuen, [1921] 1 K. B. 189; A.-G. for 
Manitoba v. Kelly, [1922] 1 A. C. 268. 


1188. Add. Annotations :—Refd. Lebeaupin v. 
Crispin (1920), 124 L. T. 124; Sheik Moham 
mad Habib Ullah v. Bird (1921), 37 T. L. R. 
406. Mentd. Montevideo Gas & Drydock 
Co. v. Clan Line Steamers (1921), 37 T. L. R. 
544; Taylor v. Bank of Athens, Pinnock v. 
Bank of Athens (1922), 128 L. T. 795 ; Finlay 
» Kwik Woo Tong Handel Maatschappij. 
[1929] 1 K. B. 400; Kaufmann v. British 
Surety Insce. (1929), 45 T. L. R. 309. 


1263. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1281. Add. Annolation :—Mentd. Royal Commis- 
sion on Sugar Supply v. Kwik-Hoo-Tong 
Trading Soc. (1922), 38 T. L. R. 684. 

1288. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 











1109 viii. .+—Where the 
arbitrators did not meet together & 
bign the formal document in the 
presence of each other :—Semble: the 
award was invalid.—HaRRISON  v. 
HARRISON (1918), 41 O. L. 2. 195 
13 Oo. Ww. N. 245.—CAN. 


1109 ix. ——.J—RYE Farm 
Co. v. BRITISH OAK INSURANCE Co, 
lrp., [1924] 3 Db. Le. R. 706; 3 
WwW. W. R. 16.—CAN. 


PART IV. SECT. 5. 

1125 x. -J—An award made 
upon an arbn. undor Municipal Act is 

ublished when notice thoreof is given 

y the arbitrators to the municipality. 
—He SwWHINSsSON & MUNIOIPALITY OF 
CHARLESWOOD, [1917] 1 W. . R. 
293: 27 Man. L. KR. 234.—CAN. 








PART IV. SECT. 8, SUB-SECT. 1. 


1155 i. Must conform to submission.) 
—Tho awards in those cases, making 
special provision with regard to the 
repairing & keeping up a mill-dam., etc., 
were held bad as beyond the submission 
N rey er of the arbitrators.—Re HALE. 
& wns (1854), 1 P. &. 1738.—CAN. 


PART IV. SECT. 8, SUB-SECT. 2.—A. 


1161 xi. -+-The umpire is 
bound by the terms of the submission, 
& he cannot make an award not within 
its scope.—Porrrr v. PORTER (1921), 
§5 I. L. T. 306.—IR. 





PART IV. SECT. 8, SUB-SECT. 2.—B. 


ai. j~--Held: the arbitrators 
bad no power to include in their award 
intorest on the amount found to be the 
valuo of the property from the date 
of taking possession.—TORONTO CITY 
Corpn. v. TORONTO Ry. CorRPpNn., [1925] 
A. Cc. 177, Pp, C.—CAN. 


sa. Reference of ‘* cam ers | ”» £ 
**Justice’® of accounts.|\—Held: the 
arbitrator was appoin to adjust the 
accounts between the parties on a fair 
& equitable basis, & had a discretion 
whether any interest should be allowed 
to either party, & in the exercise of that 
discretion was not bound to apply any 
rule of law.— FISHER v. MATSON & Co. 
Matson & Co. v. FISHER, [1918] 
N. z. L. R. 1.—N.Z. 


PART IV, SECT. 8, SUB-SECT. 2.—C. 


1185 ii. Award dismissing claim 
for short yi eed Amare eld: words “‘ any 
claim or dispute arising in connection 
with this contract ’’ in the arbn. clause 
included a claim for short delivery of 
goods.—GHAMANDI LaL-NARAIN Das 
©. CHURANJ! LAL-POKHAR MAL (1923), 
IL. R. 4 Lah. 168.—IND. 

1188 i. Submission of any ion 
arising under contract-—-Award giving 
damages for non-delwwery.}—Where & 
contract provided for a reference to 
arbn. of any question arising under it ; 
—Held> the proper conclusion upon 
the ovideuce was that the parties, by 
thelr course of conduct before the 


160 








arbitrators, established that the ques- 
tion as to the damagos was a matter 
in a & a subject of the reference. 
—-Re BEAVER WOOD FIBRE Co., LTD., 
& AMERICAN FOREST PRODUCTS 
CoRPN., [1920] 47 O. L. R. 590; 54 
bane R. 672; 18 O. W. N. 281.— 


PART IV. SECT. 8, SUB-SECT. 2.—G. 
g(p.479)i. -—— Valuation to be fizedaa 
tn open markel—~ Absence of any market.) 
—CANADIAN PAOIFIC Ry. Co. v. WINDE- 
BANK, (1917) 3 WwW. WwW. R. 99.—CAN. 
qi. .}—The points for decision 
on a submisaion to arbn. were on which 
partner rested the responaiblity for the 
causes n ta dissolution, 
on which condition the partnership 
should be dissolved :—Held: this did 
not give jurisdiction to the arbitrator 
to award payment by one partner of 
amages because of premature dissolu- 
tion of the 
TION ACT, 
AWARD 
Ww. W. 





artnership.—He ARBITRA- 
te Guyot & ViIGOURET & 

MADE BY GOSSELIN, [1919] 3 
R. 957.——-CAN. 


PART IV. SECT. 8, SUB-SECT. 3.—D. 


s ore iv. Die ie jl of eter * 
propor o } m 3.”” 
Held: the direction to deliver goods 
“‘in fair proportion to all imports "’ 
was uncertain & lacking in finality & 
therefore not enforceable.—THOMP- 
son, Mrcerrtr & Co., LTp. cv. Moopy 
(1920), 21 S. R. N. S. W. 125; 37 

N.S. W. W. N. 267.—AUS. 


1361a. 


1435a, 


PART IV. SECT. 8, SUB-SECT. 3.—E. wore cer oueou tes ; yaa A ire ST ThE eee 
ab. Award of sum subject to varta- dlctaraination tho  cltarantive: suc. iu Zment 108 8 OnlverEec () — 
“ 71 e award) ‘[HOMUBON, ME 
tion—* Good & special reasons.” | d not come into operation, & the Moopy (1920 
award was not thereby rendered uncer- 37 N.S. W. W. 
tain.—-MELBOURNE 
Comms. v. HANCOCK, (1927) V 
418: 38 C. L. R. 


NOBLE wv. CAMPRELLFORD, LAKE ON- 
TARnIO & WESTERN Ry. Co. (1918), 21 
Can. Ry. Cas. 380.—CAN 


0. Award for payment for working 
fe) 


to 

the drilling to an estimated depth of 
2,400 feet, suying nothing about the 
amount to whicb the contractor was 
thus entitled :—Held: the amount of 
the contract-price & credits allowed 


could be ascertain 

& the use of the word “‘ estimated 
in the award was definite & amounted 
to a fixing of the depth at 2,400 feet.— 
McNavant v. STOKES-STEPHENS OIL 1520 v. 
ee Lrp., [1919} 1 W. W. R. 952.— award is valid as to a part thoreof & 


PART IV. SECT. 8, SUB-SECT. 3.—L. 


Supreme Ct. determining that certain 
views expressed by him in his reasons 


J.S. 


1291. Add. Citation :—7 Mod. Rep. 845. 
1807. Add. Annotation :—Mentd. Re Boks & | 


Peters, Rushton, (1019] 1 K. B. 491. 


1326. Add. Annotation :—Refd. Woodrow vr. 


Trawlers (White Sea & Grimsby), Ltd.. 
[1930] 1 K. B. 176. 


1357a. ———- —-—.]—Coasrap (0. T.) & Co. v. 


Nrwsum (H.) Sons & Co., No. 1058a, ante. 


13857b, —— ——.]—LarrinaGa & Co. v. Socrere 


FrRANCO-AMERICAINE DES PHOSPHATES DE 
MEDULLA, No. 1067a, ante. 


1861. Add. Citations :—88 L. J. K. B. 227; 119 


L. T. 553; 83 J. P. 9. 


Adi. Annofalion :—Refd. Re Fiscel & Mann 
& Cook, [1919] 2 K. B. 431. 

———.]—Arbitrators made their award 
in an alternative form stating o special casc 
& giving to the parties the option of taking 
the opinion of the ct. upon the points of law 
involved in it if notico of intention to apply 
to the ct. was given before a date specified ; 
& in the alternative making an award in 
favour of one of the parties if, as was the case, 
no such notice was given. The case was sect 
down for argument in the special paper :— 
Held: the condition was reasonable & the 
award was good, so that there was nothing tor 
the ct. to deal with.— Lyon (J. L.) & Co., Lip. 





v. Happocn, Parker & Co., [1919] W. N. 11. | 
1398. Add. Annotalion:—Mentd, Ayscough 


Sheed Thomson (1923), 92 L. J. K. B. 878. 

Reserved for consideration if 
required.]|—Re O’Conon & WHITLAW's ARBI- 
TRATION, No. 94%a, arele. 


1421. 1idd. Annotation: Refd. Woodrow — rv. 


Trawlers (White Sea & CGrnunsby), Ltd., [L980] 
1K. B. 176. 

J—(1) Where parties submitted all 
matters in difference to arbn., & the award, 
after reciting the submission, awarded that 
a certain sum was due & owing from one party 
to the other :—Held: the award must be 
intended to be made on all the matters 
referred. 

(2) It appeared by affidavit that the claims 
of one of the parties consisted of items ior 
money due, & also for prospective damages, 
in consequence of a contract between the 





*‘ estimated’ depth.}~—An award Ul. K. 245.—AUS. 


atated that a contractor was entitled 


Vol. 1.—Arbitration. Cases 1291—1598a. 


peas being put an end to by tho other side, 

ut as it also appeared that each of the claims 
was investigated bofore the arbitrators :— 
Held: o general finding was sufficient that 
a balance was due to one of the parties. 

(3) Where on a rofdrence ono of tho parties 
admits the claim of the other, but seeks to 
‘reduce the balance by a set-off, it is sufficient 
for the award to state that a sum is owing 
to one side or the other, without further 
noticing the sot-off.—Re CRoyDon CANAL Co. 
(1830), 1 Per. & Dav. 391. 

1489. Add. Annotation :-—Mentd. Joachimson v. 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 
1461. Add. Annotation :-—Ref{d. Webcr v. Birkett, 

[1925] 1 K. B. 720. 

1467. Add. Annotution :-—Refd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

1468, Add. Annotation :-—Refd. Weber v. Birkett, 
[1925], 1 K. B. 720. 

1472. Add. Annotation :—Refd. Weber v. Birkett, 
[1925] LAK. 1B. 720, 

1478. Add. Annotation :-—Refd. Weber v. Birkott, 
(1925) LK. B. 720. 

1477, Add. Annolation :- —-Refd. Weber v. Birkett, 
[1025] 1 KK. B. 720. 

1497. Add. Annotation :-—Consd. Weber v, Birkett, 
{[1925) LK. B. 720. 

1 1506. Add. Annotation : --Refd. Weber v. Birkett, 
{1925] 1 K. B. 720. 

1511. Add. Annotation :—Refd. Caven v. Canadian 
Pacifle Ky. (1025), 133 L. 'T. 774. 

1516a. jJ—fMe Croypon CanaL Co., No. 
ft 185a, ante. 

1593a. .}—A.-G. FoR MANITOBA  v. 
Ketny, No. 238a, ante, 

1598. Add. Annolations :—Distd. Champsey Bhara 
». Jivraj Balloo Spinning & Weaving Co., 
[1923] A. C. 480. Consd. Kelantan CGovern- 
ment v. Dull Development Co., [1023] A. C. 
305. 

1598a. —-— ——.]—Certain trawlers were insured 
as to three-quarters of their value in the B. 
Insurance Co. To save their vessels from 
destruction by enemy submarine, the owners 
cut away the trawls, which were not insured, 
& claimed a general average contribution 











were orroneous, a certala largersum:— tho second direction being Invalid 


t% N.S. W. 125; 


N. 267.—AUS. 
ARBOUR ‘I'RUBT 
a KR. PART IV. SECT. 13, SUB-SECT. 1. 


a I 
570; [1927] Argus 1594 ii. ——J—The ct. has 


jurisdiction to set aside an award where 
ao error of law appears on tho face of 


Mraaitt & Co., Lrp. v. 
218.7 





yment at the contract-price for PART IV. SECT, 8, SUB-SECT. 9.—D. it.—Re CassweLL & Co. Lr 


rD. & 

15171. Reference of two separate mat- DONALD & Jacons, Ltp., (1921) N. Z 
tere—One award.j—Held: the award . -—N.Z. 

must be referred to the arbitrator to 1594 ii, —— ——.J—SaALEn Ma- 

draw up two awards.—He DREYFUS AOWED Umer DoosaL v. NATHOOMAL 

Mitting & Tranina Co, KES#AMAL (1927), 64 . I. Ind. App. 


L. Ii. 368 


& Ss. A. 1 
ed by evidence, (1993)3. 4.8. R. 75.—AUS. 427; 1. L. It. 65 Calo, 126.—IND. 








1694 Iv. J———I a determining 


PART IV. SECT. 10. whether an agreement to abide by the 


regult of an arbn. is binding, @ dis- 


‘]—Where an arbo. tinction is to be drawn betwoun the 


caso where parties to contract 


void as to another part, the valid por-  penorally refer their ‘ differences ” 


tion, if severable from the rest, is 
enforceable.—Ciry OF Swirt CURRENT ayer {tic «ucetion of fact or law iy 


arising therefrom & the case where a 


356 i. dward  settli dispuke— LESLIE (1920) 1 W. W. Kt. 467; submuutte In the former case the 
“uate oe court 8 ie eer 52 D. L. R. 532.—CAN, fact that the arbitrator was wrong In 
dufferently.}-—-An arbitrator awarded a 1641 ii. .J—An award contained point of law is ground for setting the 





rtain suin, &, in the event of the two directiuns:—eld: the two award aside.— Woop & MIALAIS 
directions could not be severed, &, , 
although the tirst direction was valld, | 511; (1928]2 W. W. It. 674.—CAN. 


161 1 


Co., Lrp. (B._C.), [1928] ¢ 2) 


Cases 1598a—1667. 


1598b. ——— 


——— In apectal case 
mitiea. ay High Court. }-—Re BRECHIN & 
DRAPERY IMPORTING Co., LTp., No. 
1059 1, anfe.—N.Z. 


1606 vli. ——— Omission to mention 
agreed disposttion of property.)-—Held : 
tho arbitrator was entitled to supply 
the ec by an eee on i ioit} Oi: 39 N. 


against the co., of which the owners were 
members. The rules provided that all dis- 

utes should be settled in the first instance 

y a general meeting of the co., or, on appeal, 
by two arbitrators & an umpire, none of whom 
should be lawyefs. The general meeting 
having refused the claim, the owners pro- 
ceeded to arbn. under a ‘submission which 
provided that ‘‘ all matters in difference in 
reference to the said claim for a general 
average contribution are referred,” etc. The 
umpire by his award ignored the claim for 
general average. On a motion to set aside 
the award :—Held: it was bad as disclosing 
an crror in Jaw on the face of it; &, having 
regard to the gencral terms of the “submission, 
it was not open to resps. to say that a definite 
point of law had been submitted to arbn., 
as to which the decision of the arbitrator was 
final, & the award must be set aside.— 
PARSONS v, BRIXHAM FIsHING SMACK INSUR- 
ANCE mary Lrp. (1918), 118 L. T. 600; 14 
Asp. M. L. C. 807; sub nom. Re Parsons & 
BRIxuAM FisHina SMACK INSURANCE Co., 
Lrp , 62 Sol. Jo. 384, D. O. 


.|—An error in law on the face 
of an award means that one can find in the 
award or in a document actually incorporated, 
as,.for instance, a note appended by the arbi- 
trator stating the reasons for his judgment, 
some legal proposition which is the basis of 
the award & which is erroneous. Where it 
is impossible to say, from wha‘ is shown on 
the face of the award, what mistake, if any, 
the arbitrator has made, or that the arbitrator 
has tied himself down, on the face of his 
award, to some special le be ped proposition which 
is unsound, the award ~~ CHAMPSEY 
Buara & Co. v. JIVRAJ BALLOO SPINNING & 
WEAVING Co., [1923] A. O. 480; 92 L. J. P.C. 
163; 120 L. T. 166; 89 T. L. R. 258, P. O. 





Annolatiwn “= Menta. Hirji Mulji vw Cheong Yue §8.S. Co., 
{1926] A C, 


1699. Add. Pen ee :—Consd. Re OCogstad & 


Newsum, [1921] 1 K. B. 87; A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. CO. 268 ; Champsey 
Bhara v. Jivraj Balloo Spinning & Weaving 
Oo., [19238] A. O. 480; Kelantan wie te 
v. Duff Development Oo., [1928] A. O. 395; 

Northwood v. L. ©. 0. 1927), 137 Le 7. 49; 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
96 L. J. K. B. 690. Mentd. Payzu v. Saun- 
ders, (1919) 2 K. B. 581; Taylor v. Bank 
of Athens, Pinnock v. Bank of Athens (1922), 
91 L. J. K. B. 776; Finlay v. N. V. Kwik 

ae td Handel’ Maatschappij, [1928] 2 


ENGLISH AND Emprre Dicsst Supplement. 


16038a. ———- Immaterial to decision.}|—-Bumresmr & 
Oo. v. BARNETT, No. 1822a, post. 

1614. Add. Annotation :—Consd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. O. 268. 

1622. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, {1921] 1 K. B. 391. 

1624. Add. Annotations :—Expid. Re Becker, Shil- 
rinaga v. Soc. Franco -Americaine des Phos- 
phates de Medulla (1922), 92 L. J. K. B. 45. 

1643. Add. Annotations :—Roefd. A.-G. for Mani- 
toba v. Kelly, [1922] 1 A. OC. 268; Kelantan 
Government v. Duff Develoonient Co., [1923] 
A. ©. 395. 

1644. Add. Annotation :—Refd. Kelantan Govern- 
mont v. Duff Development Co., [1923] A. O 

1644a. ———.]—- Though an award may be set 
aside for an error of law appearing on the 
face of it, & aoueh a question of construction 
is, generally speaking, a question of law, yet, 
where a question of construction is the very 
thing referred for arbn., thon the decision of 
the arbitrator upon that point cannot be set 
aside by the ct. only because the ct. would 
itself have come to a different conclusion. 
If it appears by the award that the arbitrator 
has proceeded illegally, for instance, that he 
decided on evidence which in law is not 
admissible or on principles of construction 
which the law does not countenance, then 
there is error in law which may be ground 
for setting aside the award; but the mere 
dissent of the ct. from the arbitrator’s con- 
clusion on construction is not enough for 
that purpose.—KELANTAN GOVERNMENT v. 
DuFF DEVELOPMENT Co., [1923] A. C. 895; 
129 L. T. 356; 39 T. L. R. 337; 67 Sol. Jo. 
437, H. L.; previous proceedings, sub nom. 
Durr DEVELOPMENT Co. v. KELANTAN 
GOVERNMENT, [1923] 1 Ch. 385, CO. A. 

aaron: :——Mentd. Dickinson v Del Solar, (1930) 1K B. 


1645. Add. Annotations:—As to (1) Apprvd. 
Champsey ae v. Jivraj Balloo Spinning 
& Weaving Oo., [1923] A. 0. 480. Consd. 
Roberts v. Anglo-Saxon Insce. Assocn. (1927), 
06 L. J. K.B. 590. Refd. A.-G. for Manitoba 
v. Kelly, (1922] 1 A. O. 268; Kelantan Gov- 
ernment v. Duff Development Co., [1923) 
A. C. 895. 

1647. Add. Annotation :—Consd. rr ae Gov- 
ernment v. Duff Development Co., [1923] 
A. C. 395. 

1667. Add. Annotation ear Sutherland v. 
Hannevig, [1921] 1 K. B. 336. 


eub- were bound by the arbitrator’s award PART IV. SECT. 18, SUB-SECT. 8. 





. Apparent on 
award. }—Held ‘ the mistake secdered 16380 vi. 





however erroneous in law it might be. 
SN ATION AL Morroacr & AGENCY 1665 ae are “SANDFORD v, BAND- 


Co. T. v. BRar 
N, . L. R. 983.-—N.Z. 


& Co., [1923) FORD’ ANFORD v. SANFORD.’ 


1665 iva. ——-_ --——~.)— Where an 
question arbitrator has made an award in respect 
to ) 


the award invalid.— Beacon »v. HypRo- of a claim involving the proof of a 

EGR Gage COU, of ua at acintetveeD ope after fm edu of 
. L. R. ; = ar r ou t) ms 

ORE gs OAN. > bo reviow.——Re MoNavonr & SroKe respect of which he has mado his 


setting aside an a 
nation the 


(1919), 14 Alta. Tick Lien cAN Secect of & the amount he awarded in 


of each item of the claim, is 


PART IV. SECT. 18, SUB-SECT. 2.— inadmissable in evidence.—HALLiGaN 


Lawson (1922) 23 S. ati N.S. W 
W, N. 204.—AUS. 


an ox: 1666 lii, ——- —-—— Z. 


ect of statulte— 
materials before the 4rbditraion Act, 1914 rh ae —Held : 


amine of 
5 _ arbitrator discloses that his findi the arbitrator had power to amend his 
PART Iv. SECT. ae SUB-SECT. 2. are WnsOpD by, or against, award under s. 10 (c) of the above Act. 
1626 1, General reference of all mat hist, apr S leper el °, Fos: Ware & Orry oF ToRONTO 
ters in dispute.|—Ileid: the parties VL. Re 4a7-—AUB. ” (1911), 38.0. LR. 897-— CAN 
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1701a. 


1671 vii. —— 
truly stating _ 
og appollate ct. should not interfere 


vary 
that the award did not truly represent 
the Rey pet opinion of the arb: 


valuation was erroneous.—Re Soorr & 
OsHawa TOWN (1922), 52 O. L. KR. 
504.-~CAN. 


1671 viii. ———- Power 


1668a. ——- —— Act of 1889, s. 7 (c).)—An 


arbitrator in his award gave two sets 
of costs to one of the parties in terms which 
were not sufficiently explicit, & subsequently 
on the request of one party added explanatory 
words & issued an amended award :—Held: 
inasmuch as the original award was in the 
language intended by the arbitrator & neither 
contained words which he had meant to omit, 
nor omitted words which he had intended to 


insert, the fact that he had failed to choose . 


apt words to convey his meaning was not 
an “ accidental slip or omission” entitling 


him to amend his award under the above | 


sect., & the amended award must be set 
aside.—-SUTHERLAND & Co. v. LIANNEVIG 
BrotruHers, Lrp., [1921] 1 K. B. 336; 
90 L. J. K. B. 225; 37 T. L. RR. 102; 
sub nom. Re SUTHERLAND & Co. & HANNEVIG 
Brorugrs, Lrp., 125 L. T. 2813; 15 Asp. 
M. L. O. 203, D. CO. 


1669. Add. Annotation :—Refd. Sutherland v. 


Hannevig, {1921} 1 K. B. 336. 


1698. Add. Annolations :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] 1 A. ©. 268. Mentd. 
Larriuaga v. Soc. Franco-Americaine des 
Phosphates de Medulla (1022), 92 L. J. K. B. 
ARs Rackingwhoam Qiatara of Charity v. R., 
{1922} 2 A. O. 316. 


Liability to cross-examination.|—In 
June, 1918, claimants, R. & Co., effected an 
insurance with resps., an insurance co., 
whereby the insurance co. agreed that, if at 
any time during the period covered by the 
policy the premises of claimants should be 
destroyed by fire, & their business should bo 
thereby interfered with or interrupted, they 
would pay to claimants monthly until such 
time as the reduction in turnover in conse- 
quence of the fire should have ceased, but 
not exceeding in all nine months, on account 
of annual net profit & charges as therein set 
forth, the same percentage on the amount 
by which the turnover in each month should 
in consequence of the fire be less than the 





| 17222. 


\ 


| 
| 
| 


| 
| 


| 


turnover for the corresponding month of the | 


year preceding the flre as the sum or sums 
thereby insured should bear to the total of 
the turnover for the last financial year. It 
was provided that the amount of the losses 
under the policy should be assessed by 
claimants’ auditors, L. & G. A condition 
on the back of the licy provided for 
reference to arbn. of all differences arising 
out of the policy. The premises of claimants 
were prota bie by fire on July 22, 1913, a 
date within the period covered by the pouty: 
G., a member of the firm of L. & G., duly 
asseased the amount of the loss suffered by 
claimants in respect of profits for the Bree 
of nine months succeeding the fire. Differ- 
ences having arisen in regard to the payments 
under the policy, the parties went to arbn. 
Uniess award not 
arbitrator's nton. } 
an award unless it is satisfied 360; 33 D. L. 
trators 


mager, or that their basis of 


1723 xi. —— 


to increase 


eppe! late ct.—-LAKE Erte & NORTHERN 

Y. Co. v. BRANTFORD GOLF & 

CounTRY CLUB $1918), 21 Can. Ry. Cas. 
2319.—CAN. 


PART IV. SECT. 15, SUB-SECT. 2.— 
A. (b). 


wrong principle followed. }--Lakr ERIE 
& NORTHERN Ry. Co. v. Muirm (1918), 


Vol. 1f.—Arhbitration. Cases 1668a—1751. 


G. was called as a witness by claimants at 
the arbn. proceedings, & stated that although 
it did not so ap on the face of the assoss- 
ments he was at the time of signing the same 
satisfied that the losses of the turnover 
respectively therein stated were in fact 
sustained in consequence of the fire. There 
was no suggestion of any fraud on the part 
of the assessor:—Held: as QG., whother 
regarded as an arbitrator or an assessor, had 
been called to give oral testimony he could 
be cross-examined on all relevant issues 
& consequently could be cross-examined 
to show that he had failed to take into 
account certain considerations necessary for 
arriving at the reduction in the turnover of 
claimants due solely to the fire.—Recnmr & 
Co. v. Norte Bririso & MFRCANTILE INSU 
ANCE Co., (1915) 3 K. B. 277; 841. J. K. 
1813; 113 L T. 827, D.C. 


11706. Add. Annotations :—Mentd. Stollmeye 


Trinidad Lake Petroleum Co., [1918] A. ©. 
498, n.; Slack v. Leeds Industrial Co-opera- 
tive Soc., [1923] 1 Ch. 431. 


1715. Add Annotation :—Mentd. Spencer ». Uem- 


muide (1922), 128 L. T. 33. 

Reference to umpire by arbitrators — 
Custom of the tallow trade.|—Pitf{sy. suld to 
defts. a quantity of paralfin wax under 
contract providing, “any dispute arising 
under this contract to be settled by arbitrators 
in London in the usual way.” A claim was 
made by defts. aguinst pitis., & the arbitrators, 
being unable to agree, appuinted an umpire 
by a document headed, ‘ the use of this form 
constitutes a submission to the rules of the 
assocn.,’”’ i.e., the London Oil & Tallow Trades 
Assocn. The umpire awarded that defts.’ 
claim failed & that they were ta pay the costs 
ofthearbn. The rules of the aasocn. provided 
for an appeal to an appeal committee, & 
defts. claimed aright of uppeal. Pitfs. thore- 
upon brought an action against defts. to 
recover the costs of the arhn., & the evidence 
was that in the trade in paraffin wax the usual 
way of settling a dispute by arbn. was to 
appoint arbitrators who could appoint an 
umpire whose decision would be final :— 
Held: tho heading did not upply & the umpire 
was really appointed in pursuance of the 
original agreement as to arbn. & not under the 
rules of the assocn., & plifs. were entitled to 
recover.—PALMER & C©o., Tap. v. PILOT 
TRADING Co., Lin. (1929), 45 T. L. BR. 214. 





1785. Add. Annotation :—Refd. Oonquer v. Boot. 


[1928] 2 K. B. 336. 


1738. After this case add “ Personal representa- 


tive.J—See Vol. XXIV., p. 821, Nos. 6508, 
6509, & compare orig volume, pp. 393 
et seq.”’ 


1761. Add. Annotation :—Refd. Czarnikow v. Roth, 


Schmidt, (1922] 2 K. B. 478. 
ings aro initiated by a _ provincial 
rallway co. & inuch of the evidence is 
received before an amalxamation of the 
co. with a Dominion railwey co. is 
offected & the proce« dingy are allowed 
to proceed after the amalgamation, 
until practically all that remained to 
be done ts the making of the award, 
the Uominion co. is bound by the 
award made as a result of auch 
sroceedings.-——~ HANEY vo. CANADIAN 


ea ~—— Uniesa 


amount.}—The amount awarded by 
an arbitrator may, upon consideration 
of the evidence, be increased by the 


PART IV. SECT. 15, SUB-SECT. 2.— 
A. (oc). 
ni, ——.}—Where arbn proceed- 
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JORSOFRN Hy. Co. Heat WWk 
105 ry 36 D. L. R. 674.—c N. 


Cases 1758—-1885a. ENGLISH AND EimprrEe Diasst SUPPLEMENT. 


1758. Add. Annotation :—Refd. A i v. Sheed 
Thomson (1928), 92 L. J. K. B. 878. 


1761. Add. Annotation :—Refd. Ayscough v. Sheed 
Thomson (1923), 92 L. J. K. B. 878. 

1762. Add. Annotation :—Refd. tee vw. Sheed 
Thomson (1923), 922 L. J. K. B. 878. 

1799a. ——— Single judge of h Court.]—Pro- 
DUCE BROKERS, LTD. v. BLYTH, GREENE, 
JOURDAIN & Co., Ltp., No. 1960a, post. 


1822. Add. Annotations :—Refd. Buerger v. Bar- 
nett (1919), 89 L. J. K. B. 161; Czarnikow 
v. Roth, Schmidt, [1922] 2 K. B. 478. 

1822a. Question to be raised immaterial.]— 
(1) It is not misconduct on the part of an 
arbitrator or umpire, within the Act of 1889, 
#. 11, to refuse to state a case, under sect. 7 (b) 
or 19 of the Act, for the opinion of the ct. on 
a point of law, if his finding on a question 
of fact makes the question which would be 
Yaised by the case immaterial. 

(2) An award is not vitiated by an error 
in law on the face of it, if the error is not 
material to the decision.—BuERGER & Oo. v. 
Barnett (1919), 89 L. J. K. B. 161; 120 
is T. 670; 35 T. L. R. 260; 63 Sol. Jo. 301, 

° C. 

1822b. ——.]—-When questions of law arise in an 
arbn. it is of the greatest importance that the 
right of the partics to obtain the assistance 
of the ct. at any period of the proceedings 
should be fully enforced, though the arbn. 
tribunal has not passed throug! all the stages 
of ita own procedure providing for an appeal 
from the award. If the umpire by refusing 
to make his award in the form of a special 
case deprives the parties of the right to have 
questions of law, which are neither frivolous 
nor vexatious but are substantial, decided 
by the ct., he is guilty of misconduct & his 





ad. Jurtediction of court ordering 
reference }—--Where an order for a 
refercnce is made with the consent 
of the solra on both asides, & arbi- 
tratora are appointed in pursuance of 
such order, the arbitrators take 
evidence & file their award, counsel 
for both parties taking no objection 
to the regularity of the proceedings, 
the partics will not be permitted, after- 
wards, to attack the award or the 
subsequent proceedings on the ground 
that the ct. by which the order for 
reference was made had no jurisdiction 
to do ao.—HALL v. KLECTRIC Comrea. 
OF LAWRENCETOWN pena) St N.S. R. 
283; 57 D. L. ht. 535.—CAN. 


198; [1923] 3 W. 
1802 iin. 





1W 


Sane Ct.—SNIDFR 
IDL. BR. 617; 
Alta. L. R. 237; aff 


LECTRIO POWER 


award will be set aside.—Re Fiscne, & Co. 
& Mann & Cook, {1919} 2 K. B. 481; 121 
L. T. 275; sub nom. Fiscuen & Co. v. MANN 
& Cook, 88 L. J. K. B. 1178, D. O. 


1825a. Disregarding statute passed after hearing 


but before issue of cont — (1) Resps. 
to an arbn. had hired of c t, for a 
certain period, a number of horses which, 
on the outbreak of war & before the expiry 
of the peed. were commandeered by the 
War Office. He then refused to pay the 
hire for the full period on the ground of 
frustration of the adventure. At the hearing 
of the arbn. on June 19, 1917, claimant 
did not press for hire after the seizure of the 
horses, & on July 81, 1917, the arbitrator 
issued his award, giving claimant the amount 
due up to the date of the seizure, but not 
afterwards. On July 10, 1917, Courts Emer- 
gency Powers Act, 1917 (c. 25), had come into 
operation, but there was nothing to show 
whether the arbitrator was or was not aware 
of the Act. On a motion to set aside the 
award on the ground of the technical mis- 
conduct of the arbitrator in not taking the 
statute into consideration :—Held: whether 
or not the arbitrator was aware of the Act, 
he had applied its principles, & consequently, 
there was no misconduct; the parties were 
not taken by surprise, & the award was good. 
(2) It has been contended that the fact 
that the arbitrator did not know or take cog- 
nisance of the Act, which was passed after 
the hearing of the arbn. & before the issue 
of the award, constituted misconduct. I 
doubt very much whether that would amount 
to misconduct, although possibly it might 
amount to surprise (A. T. LAWRENCE, J.).— 
OsMOND v. WOOLLEY (1917), 87 L. J. K. B. 
822; 118 L. T. 29; 84 T. L. R. 183, D.C. 


v. MILLER, (1924] 8. 14 (2) is “ Icgal misconduct.’”’ In 
W. BR. 1163; 30 


r cat) 1 D. L. t, 
. R. 1376.—CAN. 
—~—~.j—In o submis- 
sion to arbn. the parties thereto agreed 
that the Arbn. Act should not apply 
therein, & that the decision of the 
arbitrator shonld be final & binding 
upon both parties :—Held: this agree- 
ment was void as against public policy. 
—Beracw vw. Hypro-E 
COMMISSION OF ONTARIO, [1924) 4 
D. L. R. 995; 660. L. R. $5.—CAN. 


PART IV. SECT. 16, SUB-SECT, 2.—A. 


oi, —-—.)—Unless in the procedure & 
adopted by the arbitrators there has 


determining whether there was ‘‘ loga! 
misconduct’? on the part of the 
arbitrator which would justify the 
setting the award aside, the ct. may 
look at the evidence adduced before 
him, in order to ascertain whether he 
acted on evidence which was wholly 
inadmissible & which went to the root 
of the question before him. 

While in the present case, an arbn. 
as to the loss suffered by the seller of 

ods because of their non-acceptance 

y tho buyer, the arbitrator was held 
to have erred in allowing the seller to 
‘split’? his case, yet, as he had 
exercised a discretion in the matter 
no substantial injustice was 


PART IV. SECT. 16, SUB-SECT. 1. 


al. —— Compulsory ‘erence— 
Sudsequent voluntary submisawn.)— 
Held: the award of the arbitrator 
was not open to review by the ct.— 
Royal COMMISSION OF BEAT SUP- 
PLIES v. Usner & Co., Lrp., [1920] 2 
I. R. 483.-—-IR. 

a i ——.}—LacosTe v. CEDARS 
Rayips MANUFACTURING & POWER Co., 
[1928) 2 D. L. RR. 1.—CAN. 

a th. ——. }—Under its inberent juris- 
diction, the power of the ct. to set aside 
an award depends on whether it is 
**bad on {ts ta08 *? or on some ground 
which is more or less an extension of 
are ane principle. #5 5 oon ) or 

TALKIN CoO., LTD. . C 
D. L. 2. 511; [1928] 2 W. W. R. 674.— 
CAN. 

1786 ia. —— Appellate Diviston of 
Supreme Court.}—An appeal from or a 
motion to set aside or remit an award 
must be to the Appellate Div. of the 


been something radically wrong or 
vicious an award cannot be impeached 
on the ground that the technical web 
ofjudicial procedure & rules of evidence 
which surround judicial procedure were 
not strictly adhered to.—MAavRIG 
Suwe Hrv v. U Min Nyon (1925), 
I. L. R. 3 Ran. 387.—IND. 

1 (p. 547). For ‘*IND.’’ read 
** CEYLON.’’ 

a6. Award reciting order of reference 
not fixing time for delivery of award.)}— 
Held: an award which recited an 
order of reference not fixing a time for 
delivery of the award was primé face 
liable to be sot aside, but ene, Ct. 
Ordinance, 1876, of the Gold Coast, 
Ord. 52, rr. 12 (c) & 18, prevented the 
omission from ha at effect.— 
YaMIKE KWEKU vo. ANNOR ADJAYE, 
(1936) A. C 755; 95 L. J. P. O. 1573 


PART IV. SECT. 16, SUB-SECT. 2.—B. 


w (p. 548 i, = ——, }}—The mis- 
conduct erred to in Arbn. Act, 


164 


occasioned thereby, the course adopted 
did not invalidate the award.— 
Re Woop & MaLxIn Co., Lip. (B. C.), 
{1928} 4 D. L. R. 611; [1928] 2 
WwW. Ww. lv. 674.—CAN. 


y (p. 548) For ‘‘ IND.’’ read ‘* CAN.”’ 


ol. -———~ Refusal to state case.}— 
Neglect by an arbitrator to state a case 
for the opinion of tho ct. after being 
dofinitely gre | either of the parties 
to do so is prt facte technical mis- 
conduct for which his award may be 
sot aside.—FisHee v. MaTSON & Co. 
MATSON & Co. »o. FisHer, (1918) 


181i lia. . }—Where in a paving 
contract with a city the city’s engineer 
fs made arbitrator, he must ¢ 
against being unduly influenced by his 
employers; & if it rad iegee that he is 
80 biased as to be likely not to decido 
fairly, then the contractor will not be 
boun a A his decision.—BLoME v. 
Crry oF Reara, (1920) 1 W. W. RR 
oom L. R. 93; 13 Alta. L. R. 





1826. Add. Annotations :—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054; 
Ramdutt Ramkissen Das v. Sassoon ( 1929), 
98 L. J. P. C. 58. 

1827. Add. Annotation :—Refd. Re Boks & Peters, 
Rushton, [1919] 1 K. B. 491. 

1839a. Surprise. }—It is no ground for setting aside 
an award that the unsuccessful party 
suffered a surprise: as an arbitrator would 
have power to postpone the proceedings upon 
any reasonable application for that purpose. 
ero SoLoMON (1859), 28 L. J. Ex. 


18389b. —-— What amounts to.)—Ossmonp v 
Woo.L_Fry, No. 1825a, ante. 


1848. Add. Annotation Pap ae Delahunt v. Moody 
(1927), 21 B. W. 0. C. 588. 

1850a. ——— Objection to authority of arbitrator 
to determine dispute.}—The owner of a timber 
estate sold the whole of the timber thereon 
to a timber co. in consideration of fully paid 
up shares in theco. Subsequently by policies 
effected in his own name with several insur- 
ance cos. he insured this timber against fire. 
The greater part of the timber having been 
destroyed by fire, he sued the insurance cos. 
to recover the loss, but the actions were 
stayed & the matter was referred to arbn. 
in pursuance of the conditions contained in 
the policies. Claimant was the sole sharc- 
holder in the co. & was also a creditor of the 
co.toa large extent. The arbitrator held that 
claimant had no insurable interest in the 
goods insured & disallowed the claim :— 
Meld: claimant having allowed the point 
of want of insurable interest to be raised 
before the arbitrator without objection, it 
was not open to him to call in question the 
authority of the arbitrator to entertain it.— 
MACAURA v. NORTIERN ASSURANCE CoO.,, 
[1925] A. C. 619; 94 L. J. P. C. 1543 138 
L. T. 152; 41 T. L. R. 447; 69 Sol. Jo. 
777; 31 Com. Cas. 10, H. T.. 

Annotation ‘— Mentd. Hirji Mulji v. Cheong Yue S.S (C'o, 

{1926} A C 

1851a. -.}—Dexters, Lrp. v. Ir 

Crest Orn Co. ce A DEED oor LOSE ot No. 1083b, ante. 








1857b. 


1869. Add. 


| 1912b, ——— — - 


Vol. IL—Arbitration. Cases 1826—-1943. 


1857a. By motion.]—Any objection to an award 


on the ground of misconduct or irregularity 
on the part of an arbitrator must be takon by 
motion to set aside or remit the award, & if 
not so taken [within the time limited by 
R. 8. C., Ord. 64, r. 14] cannot be pleaded 
in answer to an action on the award (per 
Cur.).—OpPENHEmM & Oo. v. MAHOMED 
HANEer, (1922] 1 A. OC. 482; DIL JIL P. 0 
205; 127 L. T. 196, P 


~C. 


Annotation: Ty ees ‘Scrimagilo v. Thornett & Fehr (1924), 


T. 174. 


-|—ScrimMaGLio v. THORNUTT & Fru, 
No. 135a, ante. 





1857c. —-—- Entered In special paper.|—A motion 


to set aside an award which has been stated 
in the form of a special case should be entered 
in the epecial paper, & both the motion & the 
special case should be argued before the 
judge who takes the special paper. Where a 
special case has been set down in the special 
paper & subsequently notice of motion is 
given to set aside the award, the motion 
should be set down also in the special paper. 
—Re Cowan Brotiirs, Lrp. HRYMER 
(HENRY) & Co., (1919) W. N. 140, LD. O. 
Annotation :—Refd. ite Oumpbell 
(1919), 88 Il. J. Ch. 619. 


1912a. ——— Failure to apply within time Iimit.]— 


OPPENHEIM & Co. v. MAitomED LIANEEp, No. 
1857a, ante. 

.}-—Scrimaario v. THornerr & 
‘mun, No. 13h5a, ante. 


1925. Add. Annotations :—Refd. A.-G. for Man- 


toba v. Kelly, [1022] 1 A. C. 268 ; Kelantan 
Government v. Dulf Development Co , [1023] 
A. C. 895. 


1937a. Whether leave to appeal necessary. }]-- Ror 
( 


T. A.) A Conv. PAUWELS, No, P152a, ante, 


1943. Add. Annotations :—Refd. A.-G. for Mani- 


toba v. Kelly, [1922] L A. O. 268 ; Champsey 
Bhara v. Jivraj Balloo Spinning’ & Weaving 
Co., [1923] A. C. 480 ; Kelantan Government 
v. Duff Development Co., [1923] A. ©. 395; 
Roberts v. Anglo-Saxon Insce. Assven. (10927), 
06 1. J. K. B. 690 


PART IV. “PART IV. SECT. 16, SUB-SECT. 8. | bo set aside no 16, SUB-SECT. 3. 
1852 xi. ——— Consent to extension of 
lime for making award. \-dield : the 
act of consent to oxtension of time, & 
recognition of the propriety of the 
arbitrators making the award, pre- 
sluced. oniecion to the award on the 
Le nduct.—Powlis_v. 
NCOUVER (CiTY), RAMAGE v. VAN- 
ae (CiTy) (1917), 23 B. C. R. 180. 


1852 xii. .] — Where  applits. 
went on with an arbn. without objection 
after an irreguarity had occurred ‘—- 
Held: they were precluded from 
to aot aside the award on the 

un of the irregularity. — U 

UNawa ©. U PYINNYaADIPA (1923), 
1. L. R. 1 Ran. 15.—IND. 


1852 xiii. ———-.}-A_ reference was 
made to arbiters to eerie rd the 


t in respect of sheep stock :— 
Held: pursuer baving full kn knowledge 
ot the nature of the stock that was 
tendered to him, & having accepted 
the stock & dealt ‘with it ae if it wa was his 
own, was red from objecting to 
theaward of the overaman.—FLRTOH 
v. ROBERTSON (1919), 56 Sc. L. R. 308: 

{1919} 1S. L. T. 26 ‘—SCOT. 


sf. Award following 
on case stated. }—Held : 





infon of court 
the award might 


bo set aside notwithstanding that it 
followed tho opinion of the ot. upon 
a case stated under Arbn. Act, 8. 29.— 
Fe ee nas ARBITRATION (1920), 
es ~N. 320; 47 OL. R. 411— 


PART IV. SECT. 16, SUB-SECT. 4.—C. 


1898 i. Grounds for extenston—WNot 
mistake of counsel on question of law 
or practice.}—-On a motion to extend 
thet time for makiug > no ppliceuon to 
set aside an award :—Z/eld: where the 
rules require special circumstances to 
be shown upon an application for 
extension of time, the mistake of 
counsel or solr. upon a question of 
law or practice does not constitute 
& special circumstance he Boni the 
intervention of the oe —Re SWRINSBSON 
& MUNICIPA CHARLESWOOD, 
1917] 1 W. W. R. 283 ; 27 Man. L. It. 
34.—CAN. 

sg. Within term foliowing gublica- 
tion.}—-An award must be moved 
against within the term following its 
publication, or within the pened euch 

—KKEAN 


such term formerly occupi 
» R. 625.-— 


v. Epwarkps (1888), 12 
CAN. 


sj. Under Coneolidated Municipal 
Act, Lidl - Ff 346 (1).}-—-He VAHEY 


& Can (1924) 4 4D. L. R. 
1055; 36 O. yo es 
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PART IV. SECT. 16, SUB-SECT. 4.— D. 


ak. Limited to evidence taken down in 
writing by artutrator.}— Re NEw BRone- 
WICK Gas & one Lrp. & New 
BRUNBWICK ELECT PowRR Com- 
ps (N.B.), {1026} "2 Db. L. RB, 102.—— 


PART IV. SEOT. 16, SUB-8SECT. 4.—F. 


y (p. 561). For “‘ Wank AND OTHERS 
(No. 2) (1909) read “ Wave v 
Harpouny (No. 2) (1910).” 


PART IV. SECT. 17, SUB-SECT. 1. 


sl. Onder Arbitration Act, 1927 (r. 97), 
a. 11. }~-The power conferred by above 
sect. 1s conferred upon ‘tho ct.” & 
may be exercised by a judge Hitting in 
ct.; that docs ae pecossarily meun the 
weekly ct.: a judge having the 
perce before ‘iiin at a trial may, of 
nis Own motion, in a proper cage, remit 
the matter to the arbitrators.— MILLER 
ve. MCDONNELL, [1920] 4 D. L. HR. 728 ; 
62.0. L. R. 484.—CAN. 


PART Iv. mts 


am. Under Edw. 7, ce 107, 
88. 12, L scsdl aOSI 5 for remitiing }— 
Ke CoLemMan & T ORONTO & NIAUAIA 
Powrs Co. (1917), 40 O.L & 130, 
38 D. L. R. 65. 


Cases 1050a—20658. 


1950a. Misconduct.) — Orprrnnem & O00. v. 


1960a. 


MaHomMEep Hanuer, No. 1857a, ante. 


1954a. ———-.]—Where an arbitrator in maki 


his award deals with the costs of the awar 
& his own personal costs, but does not 
mention the costs of the parties in the refer- 
ence, the ct. will not presume that he has 
exercised his discretion to make no order as 
to costs, or to leave each side to pay their 
own costs, but will remit the award to the 
arbitrator to exercise his discretion in express 
terms.—Re BECKER, SHILLAN & Oo. & BARRY 
Brotngens, (1921}1 K. B. 391; 90L. J. K.B. 
316; 124 L. T. 604; sub nom. BECKER, 
SHILLAN & Co. v. BARRY BROTHERS, 87 
T. L. R. 101, D. O. 


annotations :—Consd. Bradshaw »v, Air Council, {1926] Ch. 


29. Refd. Larrinaga vw. Soc. Franco-Américaine des 
Phosphates de Medulla (1922), 92 L. J. K. B. 45 
By motion—Before single judge of 
High Court.]—A judge of the High Ct. sitting 
alone may entertain a motion to set aside or 
remit for further statement an award 
stated in the form of a special case.—PRo- 
DUCE BROKERS, LTD. v. BLYTH, GREENE, 
JOURDAIN & Oo., Lrp. (1918), 88 L. J. K. B. 
597; 119 L. T. 811; 84 7. L. R. 419. 





Annotation -—Folld. Re Cowan & Rymer, {1919} W. N. 140. 





-]— OPPENHEIM & Co. v. MAHOMED 
HANEEF, No. 1857a, ante. 


1981. Far the paseanh in original volume 
} 


substitute the following paragraph :— 
Foreign award— Whether enitorceable as 
judgment of foreign court.)—An award in a 
foreign arbn. (unenforceable in the foreign 
country without an enforcement order] is 
not a decision Which a ct. here ought to 
recognise as a foreign judgment, & cannot 
be enforced.—-MERRIFIELD, ZIEGLER & Co. v. 
Livrrroor Corron <Assocn., Lrp. (1911), 
105 L. T. 97; 55 Sol. Jo. 581. 


Annotation -—Refd. Darrop v. Harrop, (1920] 3 K. B 386 
1981a. —— Action on—By what law contract 


governed.) —Pitfs., an insurance co. in 
London, & defts., an insurance co. in Norway, 
entered into a written contract headed ‘' Re- 
insurance contract—Marine Insurance.’’ The 
contract was not stamped as a policy, but it 
contained the usual terms of a reinsurance 
treaty, pitfs. being the reinsured & defts. the 
reinsurers, & there was a clause providing 
that in the event of disputes an arbn. should 
take place in Norway. The contract was 
signed by pltfs. in Norway & by defts. in 
London & was stamped with an English six- 
ip stamp, but not in accordance with the 

nglish law as to contracts of marine in- 
surance, but it was valid by the law of 


ENnGuisH AND Empire Diarst SuPPLEMENT. 


held in Norway & an award was issued in 
favour of pltfs. In an action on the award 
defts. submitted that the law applicable to 
the whole contract must be the law of 
England, & that, since the contract neither 
was @ policy as required by English law nor 
was properly stamped as such a policy, pltfs. 
could not recover on the award :—Held: as 
the action was brought on the award, & as the 
proper inference from the provision as to the 
arbn. being held in Norway was that the 
parties intended the law of Norway to govern 
the contract, pltfs. were entitled to recover 
the sum awarded.—NoRSsKE ATLAS INSUR- 
ANCE Oo., Lirp. v. LONDON GENERAL INSUR- 
ANCE Oo., Lrp. (1927), 43 T. L. BR. 541. 


{1920] 1 Ch. 35. 
After this case add “‘ See, now, R.S. 0., Ord. 11, 
r. 8a.” 


1985a. Grounds for granting or refusing order-— 
Objection to award.]—-Where there is no ob- 
jection to an award or where the objection 
raised is one which can easily be disposed of, 
the summary procedure provided by the 
Act of 1889, s. 12, is prompt & convenient ; 
but where there are matters which may 
gravely affect the validity of the award or the 
right to proceed under it, it is proper that they 
should be dealt with by an action in which 
the facts can be fully ascertained, & no order 
under the sect. should be made giving leave 
to proceed summarily under the award.— 
Re Bos & Co. & PeTers, RusHTon & Co., 
(1919) 1 K. B. 491; 88 L. J. K. B. 351; 120 
L. Ty; 516, C. A. 


1985b. ——- Award against Crown.j—An award 
against the Crown mn an arbn. under the 
Act of 1889 cannot, for the purpose of en- 
forcement, be treated as a judgment or 
decree on a petition of right, & under sect. 12 
of that Act leave to enforce the award as a 
judgment or order will be refused.—GrEcH 
v. BoaRD OF TRADE (1923), 92 L. J. K. B. 
956; 180 L. T. 15; 39 T. L. R. 6303 67 
Sol. Jo. 725, O. A. 

1986. Add. Annotations :—Distd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121; 
Folld. Simbro Trading Co. v. Posograph 
(Parent) Corpn., [1929] 2 K. B. 266. 


2043. Add. Annotation :—Mentd. Spencer v. Hem- 
merde (1922), 128 L. T. 33. 

2048. Add. Annotation :—Mentd. Weber v. Birkett, 
[1925] 1 K. B. 720. 

2058. Add. Annotation :—Mentd. L. & N. E. Ry. 


v. Easington Union Assmt. Com. & Easington- 
with-Thorpe Parish Council (1925), 95 L. J. 





Norway. An arbn. under the contract was K. B. 255. 
PART IV. SECT. 17, SUB-SECT. 38. 2 D. L. R. 8353; 1 W. W. R. 963.— 2050 ilib. ——— -}—In a suit 
i, ———.}—Unlers there is a mistake CAN. in India upon an award made opon 


w or fact evident on the face of 





DATED MINING & SMELTING Co or award:—Held: al 
Sanapa, 1925)1 D. L BR. 348; (1924) 


a submission to arbn in England, 
irregularity or misconduct in arriving 


the award itself, or th Db: < xt 
adinite tiat tie kes ade e aincke ta PART IV. SECT. 19, SUB-SECT. 4.—C. at the award is not a defence.— 


law or fact, or there has been fraud or 2050 ili a. 

po i gree Fob x bt ooce Pe notico to one of the parties, made an 
— 0 . ry 

> Or though the award 2050 i} o. —— ——.}—An award 

might have been set aside for mis- duly made in England under the 


}—B., an arbi- OPPENHEIM & Co. v. MAHOMED HANERF 


trator, in the absence of & without eee atta 91 Bae ie: 127 


. T. 196; 49 L. R. Ind. App. 174.—. 


. R. 861.—CAN., conduct of the arbitrator if moved English Act of 1889 can be enforced by 

against in time, yet, the award being @ suit in an Indian ct., & cannot be set. 

--——— Arbitrators alleging mis- final, the miscon uct could not be se aside by an Indian ot. on any ground 
~The ct_ will not remit an award 


J 
&_an impeachment of their Wrst TOWNSHIP, 


maga0) «8°On LR. 
ard. ROSINS v. ANDREWS, [1998] 306; 56 D. ie oAN. 


u t i larit; 
pees the arbitrators allege a mistake award.-TOURAN a anc. Hawbwicn | past ot ths arulisatoe es Y Sarr & 
e 


- (LONDON) ©. KANOOLAL & Co. 
(1925), I. L. R. 53 Calo. 65.—IND. 
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2056a. ———.|—Oprennem & Co. v. MAHOMED 


HANEEF, No. 1857a, ante. 
2059. Add. 


2092a. 





award.—-MACARTHUR 1 v. 


Annotationa 
Refd. § 
(1855), 17 O. B 


2141. Add. Annotation :—Mentd. 
Peters, Rushton, [1919] 1 K. B. 491. 

2187. Add. Annotations :—Apld. Bradshaw v. Air | 

1 Refd. Haynes v. 

Aldridge Colliery Co. (1923), 180 L. T. 282; 
Mansfield v. Robinson, (1928) 2 K. B. 353. 

2187a. Discretion of arbitrator—Must be exercised 

y.}~—An arbitratur’s discretion as to 
costs must be exercised judicially.—LuLovpb 
Der. Pacirico v. BOARD OF TRADE (1930), 
46 T. L. BR. 4763; 35 Com. Cas. 325. 

2213. Add. Annotation :—-Consd. Kursell v. Timber 
Operators & Contractors, [1923] 2 K. B. 202. 

Annotation :—Mentd. Sutherland v. | 

Hannevig, [1921] 1 K. B. 336. 


2244. Add. Annotation :—Refd. Akt. Ocean »v. 
Harding, [1928] 2 K. B. 371. 


Council, [1926] Ch. 329. 


judicial! 


2226. Add. 


2056 {. Not trre 
arbitrators.| — Arbitrators appointed, 
but not in pring for the purpoze of 
winding up the affairs of a partnership 
between pitt. & deft. mct & went over 
such papers as were available at the 
Momeut, heard what each of the 
partners had to say & reached a con- 
clusion which they stoted at the 
mecting. The arbitrators took no 
oath of office, & two witnesses were 
sworn, A day or two after the 
mecting, one of the arbitrators pre- 
pared signed & memorandnm headed 
‘Report of Arbitrators,’’ stating the 
conclusion that the balance due to 
pitt. was a certain sum. This memo- 
randum was taken by pitf. to the other 
arbitrators, each of whom signed it. 
This action was brought upon the 
memorandum as tponanaward. Deft. 
pleaded the award was irregular & 
illegal. in that no evidence was taken 
under oath, the arbitrators were not 
sworn, or legally appointed, deft. was 
not permitted to give his evidence, & 
although he objected, the award was 
given without his being heard. Deft. 
counterclaimed for moneys W sco 

to pitf., etc. :— Weld: the pas bor ons 
pleaded ought to have been taken on 
@ motion to ret e the award, & 
were not available as a defence to the 
action.—MILLER v. MCDONNELL, ,- = == P 
bay L. R. 738; 62 0. L. R. 484.— 


PART IV. SECT. 19, SUB-SECT. 8. 


sn. What defences available.) — 
Appita. brought an action against the 
Commonwealth to recover money due 
under two contracts. While the action 
was the A.-G. 


matters in dispute between the 
agreement recited the ma ft 
the two oontractea. The arbitrator 


his award in favour of the 
Commonwealth, appita. moved to set 
or to remit it to the 


c Annotation :-—Refd. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
-}—On a motion for an attachment for 
not performing an award, the ct. will not 
discuss objections to the award. not apparent 
on the face of it; as, that the arbitrator was 
eels or that matters were brought before 
im, the reference being of all matters in 
difference, which are not disposed of by the 
CAMPBELL (1834), 
2 Ad. & Hi. 52; 4 Nev. & M. K. B. 208; 
41L. J. K. B. 25; 111 EK. BR. 21; previous 
proceedings (1834), 5 B. & Ad. 518. 


:—Gonsd. Wright v. Graham (1848), 3 Exch. 131. 
mith »v. sroup igta) 70. B. 757; Davies v. Pratt 


larity in conduct of { arbitrator 


Vol. 11.— Arbitration. 
23826. Add. Annotation :—As to (1) Refd. Reid, 


Cases 2056a—2381a. 


Hewitt v. Joseph, [1918] A. 0. 717. 


Joachimson ov. 


Re Boks & 


2831. Add. Annotation :-—Refd. Akt. Ocean », 
Harding, [1928] 2 K. B. 871. 


2332. Add. Annotations :—Consd. Reid, Howitt v. 
Joseph, [1918] A. O. 717. 
Gould (No. 2) (1924), 69 Sol. Jo. 212; Weber 
v. Birkett, [1925] 1 K. B. 720. 


2836. Add. Annoiation ;—Consd. Reid, Hewitt v. 
Joseph, [1918] A. ©. 717. 


2340. Add. Annotations :—Consd. Keen v. Towler 
(1924), 41 T. I. 
Sunday Pictorial Newspapers (1020) (1924), 
133 L. T. 897. 


2344. Add. Annotation :—Apld. Re Becker, Shillan 
& Barry, {1921} 1 K. B. 391. 


2351. .idd. Annotation :— Mentd. Oxford Corpn. v. 
Oxford Electric Co, (1930), 113 L. ET. 577. 


2852. Add. Annotation :—Refd. Re Becker, Shillan 
& Barry, [1921] 1 K. B. 391. 


2358. Add. Annotation :—Consd. Williama v. Jones, 
(1926] 1 K. B. 266. 


2354. Add. Annotation :—Aa to (1) Consd. Williams 
v. Jones, (1926] 2 K. B. 37, 


2355a. ——~ Whether more than one issue —R.S.C., 
Ord. 65, r. 2.) —WILiiams v. JONES (STANLEY) 
& Co., (192612 K. B. 37; 95 L. J. K. B. 471; 
134 L. T. 652 ; 70 Sol. Jo. 463, C. A. 


Refd. Terry v. 


R. 86. Apld. King v. 


2858. Add. Annotation :—Apld. Re Becker, Shillan 


2361a. 





on certain oe 
y o 
dither of the contracts. That motion 
was dismissed, On an application by 
the Conmonwoalth for leave to enforce 
the award :-—Held + applts. were not 
entitled to challenge the validity of the 
two contracts or the authority of the 
A.-G, to make the agreement for arbn 
—KIDMAN ¥v. COMMONWEALITE Or 
AUSIRALIA eaey 37 OL. Ro 2333 26 
R.N.S W. 379; 43 .N WwW. 


8s. * be . * 
11; (1926) Argus L. Kt. 118.—AUS. 


0. Arbitratun Act, 1909, 8. 13— 
Award merely determining rights.j— 
The above acct. doea not authorise 
a judge to give leave tu fasue cxecution 
directly on an award which merely 
determines rights, but says nothing 
as to the amount to which the success- 
ful party is entitled.--Re McNauaGutT & 
STOKES-STEPHENS O11. Co.(No.2), (1918) 
3 Ww. Ww. R. 337 > 43 Dv. L. R. 7.—~OCAN. 


sp. Arbitration Act, Ft. 8S. M., 1913 
(ec. B}-—— Award under Munretpal Act.) —~ 
Arbn. Act, H.S.M., 1913 (c. 9), applics 
to awards under Municipal Sct unless 
expressly conflicting with the latter 
Act. here an award on an arbn 
under Municipal Act is made on a 
written submission & fixes not only tho 
amount but also the Hability, it may 
be entered on application as a judg- 
ment of the Ct. of King’s Bench & 
enforced accordingly.—SWEINSESON 0. 
RURAL MUNICIPALITY OF CHARLES- 
woop, {1917}, 3 W. W. R. 201; 36 
D. L. R. 32.—CAN 


of which related to the validi 


$9. Decree—Fatlure to arcept award. 

——Where in a sult parties have referre 
their difference to arbn. without an 
order of the ct. & an award is made, 
a decree in terms of the award can be 
assed by the ct. under Civil Proc edure 
ode, Ord. XVIII., rv. 3, although the 
arties do not accept the awsrd.— 
ENKATRAMARAIU 


UBBARAIU . 
(1928), 1. L, R. 51 Mad. 800.—IND. 
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{ 


—~ ee 


| 


& Barry, (1921) 1 K. B. 301. : 
Award not providing for costs of 


PART IV. SECT. 20, SUB-SECT. 1.— 
D. (b). 


. om Arbitration Act, Bo SNS M., 
Mis (. Y--Greater [Vinnipeg UW ater 
Instruct Act, WLS (fe 22) )—Re Ive 
BON & GREATER WINNIPEG WAIKE 
Dismucr, [1921) 1 W. W. BR. 6215 57 
Dr. R. 184, 30 Man. GL. R98. CAN, 

iii. — Arbutrahion Act, TW08 J- 
An order provided that the eoxsts of 
the reference & uward should be with- 
in the discretion of the arbitrator vader 
& subject to thea above Act *~—leld: 
the diac retion of arbitrators with regatd 
to costs waa not Hnited by the 
wincipley wid h the ots. apply.— 
‘YNAN v». Forbes, (1921) N. ZL. R. 
738.—-N.Z. 


PART IV. SECT. 20, SUB-SECT. 3. 


zi. ——— Includes costs of counter- 
claam.}—-K mk vo. Knink (1897), 40 
N. 8. FR. 600.—-CAN. 

ar. ‘* Costs of altendanre uf” parly — 
Party atu nding with several witnessen— 
Costs of witnesses not included |-- 
McQuUEEN v. VANCOUVER _ ISLAND 
Powrr Co., LTp. (1925), 968 BC. St 
558.—CAN. 





PART IV. SECT. 20, SUB-SECT. 86. 
st. Pincer of arbttrator to fir coun- 
sel’a feea.}—On an atbn. as to costs 
an an action, the ar bene has pewee 
fix the counsel’x fees — CHAI - 
BON v Durron, [1917] 2 W W. RR. 
393; 33 Yn. L. R. 622; 10 Sask. GL. R. 
169.—OAN. 
sv. Power of arbilrator to postpone 
tearalton.|—Aun arbitrator on making 
bis award may reseryo the question 
of the costs of the arbn. & tax them 
subscquently.—CHATTERSUON 8. DU!- 
D. Le R. 622; 10 Sask. L. R. 169 — 


2396 vii, ——~ EeThe tain 
ofticer having disallowed the ferry fc! 





Cases 2861a—2580b. ENGLIsH AND Empire Dicsest SuPPLEMENT. 


fes.)—Re Becker, SuHmtan & Co. & 
ARRY BrorgeEens, No. 1954a, ante. 


2400. Add. Annotation :—Mentd. Earle v. Hems- 
worth R. D. O. (1928), 44 T. L. R. 758. 


2406. Add. Annotation :—Mentd. BWarle v. Hems- 
worth R. D. C. (1028), 44 T. L. R. 788. 


2418. Add. Annotation :—Mentd. Re Barker's 
fae Knocker v. Vernon Jones, {1920] 


Part V.—References by Order of Court. 


2439. Add. Annotation :— Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. 0. 163. 


2448, Add. Annotations :—Mentd. Countess War- 
wick 8.8. Co. v. Nickel Soc. Anon., Anglo- 
Northern Trading Co. 1. Emlyn, Jones & 
Williams (1917), 87 I. J. I. B. 809; Robinson 
v. R., [1921] 3 K. B. 183. 


2447, Add. Annolalion :—Mentd. Sack v. Jones 
[1925] Ch. 236. 


2448. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, (1928] 1 K. B. 48. 


2455. Add. Annotations :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 
Mentd. Deuchar v. Gas Light & Coke Co., 
{1025] A. C, 691. z 


2456. Add. Annotation :—Mentd. Robinson v. R., 
[1921] 3 K. B. 183. 

2459. Add. Annotations :~ Refd. Liggett, (Liver- 
pool) v. Barclays Bank, [1925] 1 K. B. 48. 


Mentd. Deuchar 1. Gas Light & Coke Co., 
[1025] A. C. 691. co 


2474. Add. Annotation :—Mentd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1927), 44 
R. P. C. 367, 


2523. Add. Annotation :—Mentd. Taylor v. Davies, 
{1920} A. OC. 636. 


2557. Add. Annotations :—As lo (1) Consd. Re 
Soc. les Aflréteurs Réunis & Shipping Con- 
trolle:, (1921) 3 kK. B. 1; Kureall ¢. Timber 
Operators & Contractors, [1923] 2 K. B. 
202. As to (2) Consd. Re Soc. les Afiréteurs 
Réunis & Shipping Controller, [1921] 8 
K. B. 1; Kursell v. Timber Operators & 
Contractors, [1923] 2 K. B. 202; Light v. 
West, (1926] 2 K. B. 238. 


senior conuesel on the taxation of a bill 
of costs in an arbn. caso on the ground 
that two conunse} wore in no way necer- 
sary :——Jield; as the arbu. involvod 
a sum of ear £6,000 & tho evidence 
was of a highly technical nature, the 


ection on the 
1238.—CAN., 


| 2580b. Power to set aside his own order.]—In an 


J olnt.—FOUSARRLLI ft. 
oco TOWNSITE Co., 


PART V. SECT. 1, SUB-SECT. 5. 


2580a. No power to alter his own order.|— Where 
a referee acts deliberately, even though he 
may not realise that what he is doing does 
not carry out his full intention, he has no 
jurisdiction under R. 8. C., Ord. 28, r. 11, to 
alter his report subsequently.—_BENTLEY v. 
O’SULLIVAN (1925), 138 L. T. 189; 41 
T. L. R. 374; 69 Sol. Jo. 509, D. C. 


action tried by an official referee judgment 
was given against defts, by default. efts. 
applied to the judge in chambers to set aside 
the judgment of the official referee & to order 
a new trial. The application was not made 
within six days after the trial before the 
official referee, but no objection in regard to 
time was taken by pltfs. before the judge in 
chambers. The judge referred to the official 
referee the application to set aside his own 
judgment. At the hearing of the application 
the official referee himself took the point that 
the application to set aside his judgment had 
not been made within six days after the trial ; 
& he further held that, having regard to the 
concluding words of R. 8. C., Ord. 59a, 
r. 8 (b), he had no jurisdiction to set aside 
his own judgment :—Held : (1) the objection 
in regard to time, not having been taken at 
the earliest opportunity, could not be relied 
upon by plitfs. on the appeal; (2) as under 
R. 8. C., Ord. 86, r. 50, the official refcree had 
‘“‘the same authority in the conduct of any 
reference or trial as a judge of the High Ct.,” 
he had jurisdiction to set aside his own judg- 
ment, & the words ‘‘ save as herein provided, 
no application for a new trial before a referee 
shall be made ’”’ at the conclusion of Ord. 59a, 
r. 8 (b), referred only to the procedure to be 
followed in appeals from referees to the 


MILLER (1921), G4 D. L. R. 1153; 49 
(1922971 W.W. RR. O, L. R. 205.—CAN. 


PART V. SECT. 2, SUB-SECT. 1.—E. 
i. ——.}—An order made by a 


1 i. 
services of a senior counsel were P (p. 616) 1. —— ——- —— Alberia judge in tho exercise of his discretion, 
properly employed, & his fees & the Rules, ie RA, 2.) Mancenorp v. MAIN- eras wit Bare Ad cero with by 
acoessory charges show avo beon ID ode 6) 4D. L. R. 1060; wes 
allowed.—GaRuick & Co. v. Poynton [1926] 3 W W.R. O17 OAN. the Ct. of Appeal, unless jt is manifest 


(1917), 38 N. L. R. 59.—S. AF. 


2414 villi. ——.J—-New BRUNSWICK 
HLECTRIC POWER CONMISSION 0. A ioe 
ron, (1924] 4 D. L. R. 345.—CAN, 





—. 
TRuaTs (NO. 2 (1919), 52 N.S. R. 278. 


PART V. SECT. 1, SUB-SECT. 6. 


that the order will operate to defeat 
tho rights of, or cause inj co to, one 
or other of tho parties.—TYLORS 
Tce Lip. v. MAcGROARTY, 
1928} St. R. Qd. 371.— AUS. 


Re COCHRAN'S 


PART V. SECT. 1, SUB-SECT. 4. 


ai. ** Acting *’ Depuly Re ar 
of pi preme Court.}—Hed: while the 
validity. of the appointment was 
doubttul, yet as the above officer had 
acted sinco his appointment, a fudge 
of first instance should uphold the 
oppointmont unless fully satisfied that 
there was no power of making it, 
eapecially where, as in this case, tho 
reference had procecded without ob- 





247411. ——.J]—Avory & Son v. 
PaRKs (1917), 12 O. W. N. 43 39 
oO. L. R. 74 Py 35 D. L. R. 71.—CAN. 


PART V. SECT. 2, SUB-SECT. 1.—D. 
sw. Under Alberta 
FROID v. MAINFROID 


(Alta.) ate’ 
D. L. R. 1060; [19 iW. W. R, 
G17.—CAN. een Se eae 





of, Action on building contract.} 
—Hovusr Repam & SERvICcE Co. v. 


168 


PART V. SECT. 2, SUB-SECT. 8. 


sy. Time for ree ipecay Regeineesfooy of 
time— When granted.}—~An Sppiicetion 
was refused for extension of time for 
appeal from a matter in a reforee’s 
report, the report, although not finally 
confirmed, having been dealt with 
nearly two months bofore, & the 
reason for extenston & merits of appeal 
being, in tho circumstances, insuffi: 
cient.—JANIESON ov. JAMIESON, (1921) 
1 W. W. R. 63.—CAN. 


Divisional Ct.—LONDON SteamsnHip & Trap- 
ING CoRPN., Lip. v. RUSSIAN VOLUNTEER 
FLEET (1926), 186 L. T. 607; 42 T. L. R. 
632; 70 Sol. Jo. 838, D. O. 

2591. Add. Annotations :—Mentd. Evans v. Shot- 
ton (1918), 87 L. J. Ch. 527; Citron v. Cohen 
(1920), 36 T. L. R. 560 ; Woodifield v. Bond, 
[1922}2 Oh. 40; Anstruther-Gough-Calthorpe 
v. McOscar, [1924] 1 K. B. 716; Hewitt v. 
Rowlands (1924), 181 L. T. 757. 

25938. Add. Annolation :—Refd. Ruf v. Pauwels, 
(1919] 1 K. B. 660. 

2595. Add. Annotation :—Menjd. Williams  v. 
Jones, [1926] 1 K. B. 255. 

2598. Add. Annotations :—Mentd. Ellis v. Torring- 
ton (1919), 85 T. L. R. 531; 8.8. Celia v. 
8.8. Volturno, [1921] 2 A. C. 514; Calthorpe 
v. McQOscar, [1923] 2 K. B. 573. 

2599. Add. Citation :-—46 L. J. Q. B. 136. 

2608. Add. Annotations :—As to (1) Consd. Cogstad 
v. Newsum, [1921] 2 A. C. 528. As to (2) 
N.F. Cogstad v. Newsum, [1921] 2 A. O. 528. 


Vol, If.—Arbitration. Cases 2580b—2618. 


2611a. ——— Costs.]—In an action upon a contract 
in the High Ot. judgment was given for pitf. 
for an amount to be ascertained on taking 
an account between the parties, with costs 
of the action. This judgment was dated & 
entered on Apr. 8. The reforce took the 
account & ascertained the amount to be 
£83 10s. & on Nov. 29 indorsed the order 
accordingly. On the next day & before final 
entry of the completed order, the judge, 
upon plitf.’s application, ordered the costs 
to be taxed on the Lligh Ct. scale :—Held ; in 
the circumstances the judge had jurisdiction 
under County Cts. Act, 1918 (c. 73), 6. LI, 
to award costs on the High (Ct. scale, for 
until the result of the account was ascertained 
the question of costs could not be finally 
determined.—Liautr v. Wresr (WILLIAM) & 
Sons, Lrp., [1926] 2 K. B. 238; 05 L. J... K. 
657; 18t L. T. 603; 42 T. L. RW. 311; 70 
Sol. Jo. 404, O. A. 


2612. Add. Annotations :—Mentd. Joachimson v. 


Swiss Bank Corpn., (1921) 3 IK. B. 110; he 
Pinto Leite, Be p. Des Olivaes, [1929] 1 Ch 
221. 


2610. Add. Annotation :—Mentd. Re Jewell’s , 
Re tie Watts v. Public Trustee, [1919] 2 | 


Part VIl—Application of Arbitration Act, 1889, to 


References under Statute. 


2614 Add. Annotation :—-Mentd. Re Cogstad & Shillan & Barry, [1021] 1 K. LB. 381. Mentd. 
Newsum, [1921] 1 K. BG. 87. Larrinaga v. Soc. Franco-Americaine des 


Phosphates dv Medulla (1922), 02 f. J. K. B. 
2618. Add. Anrotations :-—Consd. 45. 


Re Becker, 


PART V. SECT. 3. 


tz. Scope of reference—Not facts wn issuc &: determined by court) -Fostrrn v. Reaumy, (1926] 1 D. 1. KR. 102d 5 60 


O. L. ht. 63.—CAN 
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Cases 1—73. 


ENGLISH AND Emprre Dicrest SuprLEMENT. 


AUCTION AND AUCTIONEERS. 


Part !.—Definitions. 
1. Citations :—-For “1 Dav. 111” read “1 Dow. 111, H. L.” 


Part I1—Auctioneer’s Licence. 


16a. Use of initials ‘‘A.A.1.’"|—Pitf. Bowler & his 
co-pltf. Blake carried on in partnership the 
business of auctioneers & estate agenta at P. 
& @., & in May, 1920, deft. entered their 
employment as an outside canvassing & 
negotiating clerk under 4 written agreement 
of service which provided (inter alia) that 
either party could terminate the employment 
on giving seven days’ notice in writing & 
(clause 5) ‘‘ after the termination from an 
cause of the employment aforesaid the cler 
shall not for the term of one year carry on or 
be interested in carrying on the business of 
auctioneers & estate agents after such ter- 
mination directly or indirectly assist as clerk 
manager or in any other capacity in the 


Part {1]—Authority 


21. Add. Annotations :—Mentd. Chillingworth v. 
Eeche (1928), 129 L. T. 808; Monnickendam 
v. Leanse (1923), 39 T. L. R. 445. 

43. Add. Annotation :—Refd. Chaney v. Maclow. 
{1929} 1 Ch. 461. 

56. Add. Annotatiwn :—Consd. Chaney v. Maclow, 
[1920] 1 Ch. 461. 

57. Add. Annotations :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Chaney v. Maclow, 
{1929] 1 Ch. 461. 

58. Add. Annotation :—Refd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 

59. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 046. 

68. Add. Annotation :—Apld. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


-.}—A freehold house was 
knocked down to deft. as the highest bidder, 
but he afterwards refused to sign the contract 67. 
because one of the conditions of sale required 
the purchaser to pay certain road-making 68, 
charges. On the same day the auctioneer, 
as soon as he was informed of deft.’s refusal, 1 
signed the contract as deft.’s agent. In an ‘ 
action by the vendor for specific performance, 
the judge held in the circumstances the 78, 
auctioneer’s signature could fairly be said 
to be part of the transaction of sale, & there 


PART I, 
a. Acquisition of provinctal licence 


| 65. 


63a. 66. 








Ww. WwW. R. 1 185.—CAN. 


Pep nsorteg for geuna q ee not_arbiivardy r 
person who has o ned a pro- . YLO: 

vincial licence as auctioneer andes 1063.—CAN. 
Auctioneers & Pedlers’ Act, R. 8. A., ac, ————— —_—_ 
1922 (0. “td may be oompelied to take ftrarily revoke tWoence. 
out a municipal liconce.—R. (MORRIS) TAYLOR, {1934) 1 


 STmmEL, (1923) 4 D. L. R. 955; 3 CAN. 
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P. = 
Meccen he Mom 
{1994} 1 W. W. R. 


an: of St. 
Moossp Jaw v. (c. 75}—When fee of 
. W. R. 1068.— " 


carrying on of such business within the 
borough of P. or in the town of G.” In 
Sept. 1920, pltfs. duly terminated deft.’s 
employment, & on leaving their service he 
at once commenced business on his own 
account as an estate agent within the pro- 
hibited area, describing self ag ‘“‘ O. Love- 
grove, A.A.I.,Estate Agent,” the initials A.A.I. 
meaning Associate of the Auctioneers’ In- 
stitute, but he did not take out an auctioneer’s 
licence nor do any business as an auctioneer : 
—Held: deft. had not by the use of the 
initials A.A.I. held himself out to be an 
auctioneer.—BOWLER v. LOVEGROVE, [1921] 
1 Oh. 642; 90 L. J. Oh. 356; 124 L. T. 
695; 87 T. L. R. 424; 65 Sol. Jo. 307. 


of Auctioneer. 


was & memorandum in writing sufficient to 
satisfy Law of Property Act, 1025 (c. 20), 
s. 40 :—Held: an auctioneer had authority 
to sign a memorandum sufficient to satisfy 
the Act, provided he signed it at such a 
time & in such circumstances that the 
signature could fairly be said to be part 
of the transaction of sale, & as the question 
whether this condition was satisfied was a 
question of fact, the judge’s decision that 
there was a valid memorandum must be 
affirmed.—-OHANEY v. MActow, [1929] 1 Ch. 
461; 98 L. J. Ch. 845; 140 L. T. 312; 45 
T. L. R. 135; 73 Sol. Jo. 26, C. A. 


Add. Annotation :—Distd. Ohaney v. Maclow, 
{1929} 1 Ch. 461. 


Add. Annotation :—Consd. Chaney v. Maclow, 
[1929] 1 Ch. 461. 


Add. Annotation :—Consd. Chaney v. Maclow, 
{1929} 1 Ch. 461. 

Add. Annotation :—Refd. 
(1926), 95 L. J. K. B. 946. 


Add. Annotation :—Consd. Chaney v. Maclow, 
{1929} 1 Ch. 461. 


Add. Annotations :-—Mentd. Chilli 
Esche (1923), 129 L. T. 808; Mo 
v. Leanse (1923), 89 T. L. R. 445. 


Cohen v. Roche 
orth v. 
ckendam 


ol, ——— —— Auctioneer licensed by 
eet te we Jaw wv. TAYLOR, 
fig34) 1 W. W. R. 10638.—CAN. 


ed. Licenat 
City of 


OCO8E 


@& B Sales in 
ohn Act, N. B., 1924 
6500 
Pace v. Sr. Joun’s CorRpn. (N. B.), 
{1926} 3 D. L. R. 414.—OAN, 


not arbt- 


75. Add. Annotation :—Consd. Chaney v. Maclow, 


{1929] 1 Ob. 461. 

Entry of purchaser’s name—Auctioneer’s 
name printed on catalogue.}—Pltf. bought 
for £60 at an auction one of the lots, which 
was the property of deft., who was the 
auctioneer. he lot was included in the 
printed catalogue, the whole of which was 
pasted into the auctioneer’s book, & after the 
ot in question was knocked down to pltf. 
deft. wrote against its description in the book 
the price & pitf.’s trade name. Deft.’s name 
was nowhere written by him in the book, but 
his printed name appeared on the front page 
of the catalogue pasted in the book. Bett. 
refused to hand over the goods on the ground 


Part 1V—Conduct 


98. Add. Annotation :—Mentd. Rawlings 
General Trading Co., [1921] 1 K. B. 635. 


UV. 


95. Add. Annotation :—~Mentd. Yandle v. Sutton, 
Young v. Yandle, [1922] 2 Ch. 199. 
107. Add. Annotalion :—Mentd. Said v. Butt, 


[1920] 3 K. B. 497. 


120. Add. Annotation :—Generally, Mentd. Said v. 
Butt, [1920] 8 K. B. 497. 


126. Add. Annotation :—Mentd. Auerbach v. Nel- 
son, [1919] 2 Ch. 383. 


181. Add. Annotation :—Mentd. Re Clayton, Smith 
v. Clayton, [1920] 1 Ch. 257. 

134. Add. Annotations :—Refd. Beyfus v. Lodge, 
[1925] Ch. 8350. Mentd. Simpson v. Culley 
(1922), 92 L. J. Ch. 194. 


147. Add. Annotations :—Mentd. Re Lavey, Ex p. 
Trustee, [1919] B. & C. KR. 1163; French v '! 
Gething, [1922] 1 K. B. 236. | 


148. Add. Annotation :—Apld. Rawlings v. Gencral | 
Trading Co., (1921] 1 K. B. 635. 

149. Add. Annotation :—Refd. Rawlings v. General | 
Trading Co., [1921] 1 K. B. 635. 

150. Add. Annotation :-— Consd. 
General Trading Co., [1921] 1 K. B. 635. 
After this case add :— | 

.}—See, now, Auctions (Bidding Agree- 

ments) Act, 1927 (c. 12). 


151a. J—At a sale by pute auction | 
of surplus property belonging to the Ministry 
of Munitions pltf. & deft. agreed, in order to 
avoid competition, that deft. alone should 
bid for certain goods, & that the goods, if 


PART IV. SECT. 8, SUB-SECT. 2. 


se. Sale “ without reserve ’’— Bur- 
den of proof.}-—-The onus of proving 
that a sale by suction was ‘*‘ without 
reserve *’ is upon the person alleging it 
In case of doubt the presumption Is 
that the auction was one with reserve. 


Rawlings v. | 











(1 P. & B.) 464. 
PART IV. 





CURRIER v. CrosBy (1877), 17 N. B. RR. 
—OAN. 


sf. Fe of bidder to pay—Sale 
of seized under ezecution— 
Sheriff enttiled to aeti goods again,J— 


Vol. 0i.—Auction. Cases 75—155a. 


that the lot in question had been the subject 
of a “‘ knock-out” to which pltf. had beon 
a party. In an action for breach of contract 
deft. pleaded that there was no momorandum 
signed by him within Sale of Goods Act, 
1893 (c. 71), s. 4 (1) :—Held: (1) the exist- 
ence of a ‘“ knock-out ’’ did not afford any 
defence to the action; (2) deft.’s printed 
name, having been authenticated by his 
writing down the price & the purchaser's 
name, was a sufficient signature, & there was 
a sufficient note or memorandum of the con- 
tract, & pltf. was entitled to recover.— 
CoHEN v. Rocuy, [1927] 1 K B 169, 05 
L. J. K. B. 945; 130 LT 2t0, a2 TLR 
674; 70 Sol. Jo. 942. 


of the Sale. 


purchased, should be divided equally between 
them. In pursuance of that agreement pltf. 
abstained from bidding & the goods were 
knocked down to deft. Deft. subsequently 
repudiated the agreement. In an action by 
pitf. to recover one moiety of the goods pur- 
chased or the value thereof over & above 
the price paid at the auction.—J/eld: the 
agreement was not illegal, & judgment should 
be entered for pltf.—Raws1nas v. GENERAL 
TrapDina Oo., (1921} 1 K. LB. 635; 90 1. J. 
K. LB. 404; 124 L. T. 562; 37 NT. OL 2. 
252; 65 Sol. Jo. 220; 26 Com. Cas. 171, 
. ° 
annotulion —Apld. Cohen v Roche, (1921) 1 KB 169 


151b. — —.|—CoHEN v. Rocun, No. Ta, 
ante. 
152. Add. Annotation :—Refd. Rawlings v. General 
Trading Oo., [1921] 1 K. LB. 635. 
153. Add. Annotation :—Refd. Rawlings v. General 
Trading Co., [1921] 1 K. B. 635. 
-]—A purchaser alleged by his answer to 
a suit for specific performance, that he acted 
as a puffer in bidéimy for one Jot, & also ax 
puffer in bidding for another lot, which was 
hnochkhed down to him; & that he thetctore 
purchased the lot, & signed the agreement for 
the purchase, as the agent of the vendor; but 
the statement mm his depusttiions of the cir- 
cumstances attending the signature 
somewhat different trom that in bis answer, 
& he had signed an order on his attorney 
for payment of the deposit money :—Held : 
there was not sufficient evidence of agency, 


151i. Knock-out sale —Enforcement 
eement between parttes | - GRANT 
aa (1921), 65 N. 39 RR. 16.— 


~ 4. ——.}-—Sale declared vold — 
eau MERRICK (1860), 8 Gt. $2Z5.— 


155a. 





of 
o. 
SECT. 7. CA 


NEUGEBADER & Co., Ltp. v. HER- HALIFAX AUTOMOBILE Co. v. DREW, che -.J—Held tho legal estate 
MANN, [1923] App. D. 564.—S. AF, =" " LR. 881; 67N.8. R. po passed by the conveyance, & if it was 
sought to Air gaa it, the [parte aad be 

PART IV. SECT. 9. taken to equity.— ” 

_——.] - © qj 

a i. ——— Sale for cash—. unable intending purchasers at an unreserve n and ther 6 ie ee 


5 Bidder 
to cash.}—Held : no sale had been 
effected.-- DENIS v. MORINILL ~ : 


| not to re 

} member of such 

o {. ——~ Not affected by verbal state- | NEUGEBAUER & Co 
mente made by vendor’s clerk at sale. }—~ | 


auction sale to stifle competition b 
bidding against one another fs a fraud 


[1923] App. D. 564 —S. 


not | aside on the 


f prevented from iain ye 
ne 8 ND a Ge eee re Ginies tA 
a combination.— , é 
Lap. v. HERMANN, would be subject for a ault.— Bi ork 2 
AF. , SAUL (1867), Ch. Ch. 145. CAN. 
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Cases 155a—296. 


& deft. was held to have purchased on his 
own account. ; 

Taking into consideration the signature by 
deft. of the memorandum of agreement, the 
contradiction between his answer & his 
examination, & his having given an order 
for the deposit in his own name, & on his 
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own agent, it is impossible to contend that 
he purchased as the agent of pltf. (TURNER, 
V.-C.).—BENNET?® v. SMITH (1852), 20 L. T. 
O. 8. 28; 16 Jur. 421. 


159. Add. Annotation :—Mentd. Christoforides v. 
Terry, [1924] A. ©. 566. 


Part V.—Deposit. 


184, Add. Annotations :—Mentd. Chillingworth v. 
Esche (1923), 129 L. T. 808; Monnickendam 
wv. Leanse (1928), 39 T. L. RR. 445. 


| 192. 


Add. Annotation :—Refd. Beyfus v. Lodge, 
{1925} Ch. 350. 

194. Add. Annotation :—Mentd. Akt. Reidar v. 
Arcos (1926), 42 T. L. R. 737. 


Part VII.—Rights and Duties in Relation to Vendor. 


218. Add. Annoiation :—Refd. Cohen v. Roche | 


(1926), 905 L. J. K. B. 946. 


219. Add. Annotation :— Mentd. 
(No. 8) (1927), 187 L. T. 833. 


226. Add. Annotation :—Mentd. Schiller v. Peter- 
sen (1924), 180 L. T. 810. 


242a. Sale stopped by vendor.) Davirs :. Daws, 
Daws v. Davis (1930), 71 Sol. Jo. 663. 


246. Add. Annotation :—Consd. Bow’s Emporium 
v. Brett (1027), 44 T. L. R. 194. 


255. Add. Annoiations :—Refd. Dage v. 


The Jupiter 


Sully 


(1919), 63 Sol. Jo. 55; Benton v. Campbell, 
Parker, [1925] 2 K. B. 410. 

257. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 783. 

260. Add. Annotation :—Mentd. Weld-Blundell v. 
Stephens, [1920] A. CO. 956. 


263. Add. Annotations :-—Consd. Britannia Hy 
gienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83. Mentd. Adams v. Morgan 
{1923} 2 K. B. 234. 

268. Add. Annotation -—Refd. Adams v. Morgan, 
[1928] 2 Kk. B. 234. 


Part VIIl—Rights and Liabilities in Relation to Purchaéer. 


278. Add. Annotations :—Consd. Benton v. Camp- 

bell, Parker, (1025) 2 K. B. 410. Refd. Page 

v. Sully (1918), 63 Sol. Jo. 55. 
Option to resell on purchaser’s default.) 
-—Goods were put up for sale by auction, the 
conditions of sale printed on the auctioneers’ 
catalogue providing: ‘‘ The lot to be taken 
away & paid for the day aftcr sale,” & “‘ upon 
failure of complying with the abovo con- 
ditions all lots uncleared within the time 
aforesaid shall be resold.” A _ purchaser, 
through his own negligence, bid for a lot for 
which he had not intended to bid, & the lot 
was knocked down to him. He afterwards 
endcavoured to persuade the auctioneers to 
put up the lot for sale again, but they de- 
clined. Upon his refusing to pay, an action 
for the purchase price was brought by the 
auctioneers, & the purchasor contended that 
under the conditions of sale it was obligatory 
upon the auctioneers to resell the lot in 
question, & that he could be charged only 
with any deficiency upon resale :—Held: the 


PART VII. SECT. 6, SUB-SECT. 2. 

240 li. ——-.}—Re McOou., McCoy 
v. MoCoLt (1881), 8 P. R. 480,—CAN. 
PART VIII. SECT. 2, SUB-SECT. 1. 

206 iii. iam Tae: —a ee }—Pltz. & Cc. 


280a. 





in reapeet 


cnutcred into a hire-purchase agreement 
a motor car. Aftor 
making his fret per mece C delivered 
the car to W. to sell at public auction. 
K. bought the car at an auction con- 
ducted by W.:~dHeld: tho name of 


words “all lots uncleared shall be resold ”’ 
did not impose any obligation upon the 
auctioneers, but merely conferred upon them 
an option of reselling at their discretion, & 
the auctioneers were entitled to recover the 
full price at which the lot was knocked down 
to the purchaser.—ROBINSON, FISHER & 
HARDING v. BEBAR, [1927] 1 K. B. 513; 96 
L. J. K. B. 150; 186 L. T. 284; 91 J. P. 59; 
48 T. L. R. 66, D. O. 

282. Add. Annotation :—Consd.,Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

289. Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

2938. Add. Annotation :—Consd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

298a. J—-PaGe v. Sunity, No. 30la, 
post. 

295. Add. Annotation :—Distd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

296. Add. Annotation :—Consd. Benton v. Camp- 
bel], Parker, {1925] 2 K. B. 410. 


the vendor having been disclosed to 
the purchaser at the sale W. was not 
responsible to the buyer.— ARCHIBALD 
v. WasHER & Co. & KINNERNBY, (1923) 
N. 2. L. R. 165.—N.2Z. 








172 


801. Nongdelivery — Goods included In a lot by mis- 


318. Add. Annotations :—Consd. Benton v. Camp- 


take.|—In the catalogue of a sale by auction 
a lot marked 103 to 109* was included, being 
various bundles of paper. Item 109* was 
a bundle which the auctioneer did not intend 
to be in the catalogue, & he purposed to sell 
it ad aroha It was, however, knocked 
down to pltf., & he paid for it, but the 
auctioneer refused to deliver it to him. The 
catalogue announced the sale as being ‘“‘ By 
order of J. 8. & others.’’ The buyer brought 
an action for damages against the auctioneer : 
—Held: the various owners of the lots not 
being disclosed as the principals, & there 
being no disclaimer by the auctioneer of 
personal liability, the auctioneer was per- 


Vol. Til.—Auction. Cases 301—337. 


sonally liable for ep marten | ; & tho fact 
that the buyer accidentally learned of the 
ownership of lot 109* was not material.— 
Paae& v. Souzy (1918), 63 Sol. Jo. 55, D. C, 


807. Add. Annotation :—Refd. Page v. Sully 


(1918), 63 Sol. Jo. 56. 


311. Add. Annotation :—Consd. Benton v. Camp- 


bell, Parker, (1925] 2 K. B. 410. 





812a. -.|—An auctioneer who sells a chattel on 


behalf of a principal does not by the mere 
fact of sale warrant his principal's right to 
sell.— BENTON v. CAMPBELL, PARKER & Co., 
[1925] 2 kK. B. 410; O4 L. J. K. B. 881; 
134 L. T. 60; 80 J. P. 187; 41 T. L. BR. 
662; 69 Sol. Jo. 842, D.C. 


Part IX.—Rights and Liabilities in Relation to Third 
Parties. 


Bank of Liverpool, Underwood v. Barclays 


bell, Parker, (1925]2 K.B.410. Mentd. Page 
v. Sully (1918), 63 Sol. Jo. 55. 


824, Add. Annotation :-—Mentd. Underwood v. 


B 


Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


326. Add, Annotation :—Mentd. Underwood vr. 
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829. Add. 
Brooks, [1919] 2 K. B. 243, Volkes v. King, 
(1923] 1 K. B. 282; Lake v. Simmons (1026), 
05 L. J. K. B. 586; Lowther v Haris, [1027] 


Bank, {1924} 1 K. B. 775. 


Annotations :—Mentd. Phillips  v 


1K B 30s. 


837. Add. Annotation :—Refd. Vanderpant v. May- 
fair Hotel Co. (1029), 27 I. G. R. 752. 


Cases 1—47, 


Part 1.—In General. 


Add. Annotations :—Refd. Halliwell v. Ven- 
B. 353. Mentd. 
OColdman v. Hill, [1919] 1 K, B. 448; The 


1; 
ables (1930), 99 I. J. K. 


Empress (1922), 92 Il. J. 


Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Pratt v. Patrick, [1924] 1K. B. 488. 


8. Add. Annotations :—Mentd. Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 735 ; Re Comptoir 
Commercial Anversois & Power, [1920] 1 
K. B. 868; Lebeaupin v. Crispin, [1920] 2 
K. B. 714; Mertens v. Home 
{1921} 2 K. B. 626; Larrinaga v. Soc. Franco- 
Americaine des Phosphates De 
(1923), 92 L. J. K. B 455; Ite Wait, [1926] 


BAILMENT. 


P. 423; Ellis’ 


6. 
18. 
reeholds Co., 17. 


Medulla 38. 
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Ch. 962; Kursell v. Timber Oporators & Con- 
tractors, [1927] 1 K. B. 208; First Russian 
Inace. v. London & Lancashire Insce., [1928] 
Ch. 922; The Penelope, [1928] P. 180; May 
v. May, [1929] 2 K. B. 386; Graves v. Cohen 
(1920), 46 T. L. R. 121. 

Add. Annotation :—Refd. Folkes v. King, 
{19238] 1 K. B. 282. 

Add. Annotation: —Mentd. Jefferson v. 
Derbyshire Farmers, {1921} 2 K. B. 281. 
Add. Annotation :—Mentd. Edwards v. Porter 
(1924), 41 T. L. R. 67. 
Add. Annotation :—Refd. 
Tredegars (1921), 87 T. L. R. 504. 


Van Oppen v. 


Part I1.—Gratuitous Bailment. 


| 47. Add. Annotations :—Consd. Halliwell v. Ven- 


43. Add. Citation :—Palm. 381. 
Annotation :—Refd. Hill v. 
Raym. 227. 

46. 


(1919) 1 K. B. 443. 


PART I. SECT. 1. 


ak. Peraon obtatning possesston & con 
trol of gooda without owner's consent.) 
—To constitute a bailment it is suffi- 
olent if tho bailoe, having obtained pos- 
session & control of the bailor’s gooda 
without the latter’s knowledge or 
consent, afterwards acknowledyer to 
the bailor that he holds them for him, 
& thoroafter retaing possession 
contro! for him with his consent.— 
MaxowrkR, MoBratrn & Co., Pro- 
PRIKTARY, LTbp. v. Darartry & Co., 
Lrn., (1921) V. L. R. 365.—AUS. 


131. Licence ta occupy floor 
space.]—Deft. was owner of a private 
garnge, & rontod to plitf. tho right to 
store his motor car therein. The 
garage had no dividing partitions or 
Stalls, & no particular apace Was 
assigned to pltf, Pitt. wes g ven a hey 
of this wurage & was able to onter at 
any timo he saw Ot todo so & remove 
& return his car as he chose :—Held + 
deft. was not bailee of plitf.’s car.— 
Lusser v. JONHS, (1920) 47 N. B. R. 
818.—CAN. 


141. —-— Goods left at cloak-room— 
Ball organised by commuitice.}—Thoe 
committee hired a hall, & tichots were 
sold. A rcoom was provided for a 
cloak-room, & a caretaker of 
room hired at & remuneration paid 
by the committee. When resp. pre- 
sented his numbered ticket correspond- 
ing to the number placed on his onat 
it was found that another coat had 
been substituted for his:—Held: as 
regards the caretaker, thero was no 
implied contract between him 
resp, As regards the membors of the 
coinmittee, any contract they might 
make was a coutract on behalf of the 
wholo body, inolu ee he 
« JAMIESON, (1923) N. ZL. R. $74.-— 


80 i. ——~ ( ab driver & cab proprietor.) 
—A taxicnb co hired cabs to drivers 
under a contract which purported to 
create the relation of bailor & Dbaileo 
as between the letter & the hirer, The 
letti was for a yinod of twenty- 
four howrs. At the termination of 





Add. Annotation :—Refd. Coldman v. Hill, 


Vaux, 1 Ld. 


ables (1930), 99 L. J. K. 3B. 353. Refd. 


Coldman v. Hill, [1919] 1 K. B. 443; The 
Empress (1922), 92 L. J. P. 42. Mentd. 


Ellis’ Trustee v. Dixon-Johnson, [1924] 2 Ch. 


451; Pratt v. Patrick, [1924] 1 K. B. 488. 


the hiring the driver was to return the 
cab immediately to the co.’s garage 
in good order & condition. If be so 
desired the driver could use the co.’s 
garage telephone, uniform & greasing 
& inspection services. He suppliod 
his own petrol, but had to buy it from 
the co. He was to keep the cab in 
his own personal custody was 
not to allow any other person to drive 
it. "I'he cab was to be used exclusively 
for the carriage of passengers for hire. 
A right to inspect the cab was reserved 
to the oo.’s servants. The driver 
agreed to pay as ront for the cab a 
certain suin at the conclusion of the 
hiriug, such sum being ao fixed per- 
contage of the amount earned by bim 
as fares during the hiring, the balance 
belonged to the driver. He had no 
ppecitic right tu a renewal of the agree- 
ment; but each day he took out a cab 
a contract ombodying the above pro- 
visions wus executed by him °-—d/eld : 
the contract was one of bailment & not 
pattnership.—CHEOCKBR TAXICAB Co. 
Vv. Pronk, 11930) N. z. L. Rh 169.— 


si. cata ha of mtneral-water 
bottlea-~Charge for detention of emplres. } 
—-Pltfs. sold mineral-water bottles 
branded with thelr name. The course 
of dealing with customers was to 
invoice the bottles at a deposit rate of 
two lings per dozen & when bottles 
the oustomers were 


customers vere 

for them, pltfs. 
f the de t rate 
ea where a 


NTRELL 
COCHRANE v, NEESON, [1926] N. I. 107. 


PART I. SECT. 2. 


sm. General rule }—A man cannot be 
mado a bailee of goods against his will. 
_ HKON t. Lignutroor, {1929] 
1D. L. R. 971; 1W.W. R God: 38 
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Man. L. R. 
W. W. Jt. 240. 

38 fi. ——.}—Lona »v. R. ee 63 
eae R. 134; 21 Exch. Cc. ° 264.— 


160; revg., (1928] 2 


PART II. SECT. 1, SUB-SECT. 1. 
so. Timber sold remaining in mill 
ards-—-Warehouse receipt yiven to 
yver.J—Held: seller gratuitous bailee 
for buyer.—IFERGUSON v. EYER (1918), 
43 0. L. R. 190.——CAN, 

40 iii. —— Valuables of bathers left 
unth caretaker of bathing-shed.)—Applts. 
were sued by resp. for the value of 
a gold watch & other articles left by 
resp. in the custody of the caretaker 
of a bathing-shed conducted by 
applts, & which were lost, presumably 
stolen :-—Zeld > the fact ae under- 
taking the care of valuables donging 
to bathers the use of the bathing-»he 
was rendored more attractive would 
constitute a consideration.—TmaRuU 
Borovues COUNCIL v. BOULTON, [1924] 
N Z. L. R. 365.—N.Z. 

40 iv. —— -}1—Plt¢f. hired a 
locker at doft.’s bathing sheds in which 
to place his clothes & effects & which 
was sec urely locked before he proceeded. 
to bathe. Subsequently on opening 
the locker it was found to be empty. 
In an action upon a contract of 
bailment the judge oxpressly found 





that there was no one continuously 
employed on duty in the locker room 
d the absence of pitf. & returned 


itf, for the value of the 

articles in the looker -——Held: 
inasmuch as there had been no finding 
of facts from which any duty owed by 
deft. to pitf. would arise there must be 
—GREENWOOD v. WAVER- 
1928), 28 

a WwW. N, 


a Vv ot for 


® new trial. 
LEY MUNIOCIPALITY COUNCIL 
8. R. N.S. W. 219; 45N.8S., 
59. A UB. 


PART Il. SECT. 1, SUB-SECT. 2. 


47 Ii. -}—PItf. on lea 
a hotel Artid our to leave A ese 
bag e baggage room, w was 
kept locked except when opened for 
taking luggage in or out. n calling 





60. 


50a. 


52. 
64. 
65. 
67. 


Add. 
rina (1919), 88 L. J. P.170; The ore, 
The Gunda, [1921] 1 A. 0. 489; The Canadia 
& The Elve, [1920] P. 1; The Oscar II, The 
Bernisse, The Elve, [1921] P. 173. 
——.|—Pitf., who was a member of a 
residential] club, of which defts. were the pro- 
prietors, gave the manager certain jewellery 
to lock up in a safe in the manager's office. 
The rules provided that ‘‘ No claim in respect 
of any property alleged to have been lett or 
lost in the club-house will be entertained, & 
neither the club nor the proprietors shall be 
responsible for any article of value so lett or 
lost in the club, bi 

may, on application to the secretary, bo de- 
posited in the safe, but neither the club nor 
the proprietors shall be under any liability 
in respect of such deposits.”” The jewellery 
was stolen from the safe by the night porter 
employed by defts., who before engaging 
him had obtained references from two per- 
sons by whom he had been employed, but 
apparently had made no inquiry as to his 
previous career. After the theft it was dis- 
covered that he was an old & dangerous 
criminal :—Held: defts. had not used due 
care in engaging the night porter, & as the 
above rule did not negative defts.’ liability 
for damage due to their neglect to take such 
care, they were liable for the ]oss.— WIL1IAMS 
v. CURZON SYNDICATE, Lrp. (1919), 35 
T. L. R, 475, ©. A. 

Add. Annotation :—Refd. Coldman v. IIill, 
[1919} 1 K. B. 448. 

Add. Annotation :—Refd. Coldman v. Hill, 
[1919] 1 K. B. 443. 

Add. Annotation :—Refd. Layton v. General 
Steam Navigation Co. (1923), 1380 L. T. 662. 
Add. Annotations :-—Consd. Coldman v. Hill, 
(1919) 1 K. B. 443. Distd. City of Baroda 
(Oargo Owners v. Hall Line (1926), 42 
T. L. R. 717. 





Annotations :—Refd. The Santa Catha- | 69a. 


70. 





| 
75. 


it small articles of value | 


| 8 
| 
89. 


90a. 


91. 


\ 


96. 


| 
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Loss of goods.}—An innkeeper is not liable 
in trover for the loss of articles deposited in 
his house for the purpose of being nee arded 
by a carrier.—WILLIAMs v. GEaSE (1837), 3 
Bing. N. 0. 849; 70. & P. 777; 8 Hodg. 
181; 5 Scott, 56,57; 182 E. R. 637. 


Annotation :—Refd. Wilkins . Verit _ lL. 3 
oe nson v rity (1871), L. R 6b 


Add, Annotations :—Refd. Coldman v. Hill, 
(1919) 1 K. B. 448; G.N. Ry. v. L. BP. 
Transport & Depository, [1922] 2 K. B. 718, 
Mentd. Pratt v. Patrick, [1924] 1 K. B. 488. 


Add. Annotations :—~Refd. Coldman v. ITill. 
[1919] 1 K. B. 443; Smith vo G. W. Ry. 
(1920), 37 T. L. R. 117. 


Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. 3. 254. 


Add. Annotations :—Mentd. Prager v. Diat- 
spiel, Stamp & Heacock, [1924] 1 K. LB. 566; 
Jebara v. Ottoman Bank, [1927] 2 K B 2514 


Liability where goods recovered by 
owner.]—'Trover & conversion lics for goods 
found & converted although they come 
afterwards to the hands of tho party that lost 
them (Rout, C.J.) —GQOWR v, (1651), 
Sty. 201; 82 H.R. 605. 


Add. Annotations :—Refd. Leitch (Wilham) 
& Co. v. Leydon; Barr (A, GC.) & Co. ¢e. 
Macgeoghegan (10380), 47 PT. L. Re b&b; United 
Fruit Co. ». Fredench Leyland & Co. (1930), 
47 T. 1. 2. 33. Mentd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
(1924) 1 K. B. 776; London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1025), 81 Com. Cas 67; Fenton Textile 
Assocn. v. Thomas (1029), 45 T. L. R. 2614. 


Add. Annotations :—Consd. Halliwell v. Von- 
ables (1930), 08 L. J. KK. 1B. 353. Refd. The 
Empress (1922), 92 L. J. P. 42. Mentd. 
Coldman v. Ill, [1919] 1 K. B. 448; Ellis’ 
Trustee v. Dixon Johnson, [1924] 2 Oh. 451; 
Pratt v. Patrick, [1024] 1 K. B. 488. 








for the bag he found contents had been 
stolen :—Held: the hotelkeeper was 
a@ gratuitous baliee & had oxercised the 
reasonable care of a prudent man.— 
BREWER v. CaLORI (1921), 29 B.C. RK, 
457.—CAN. 


47 iil. —— ———.]— GIBSON v. WIL- 
Bon & DOWNER (1922), 67 D. L. BR. 
410.—CAN. 

47 tv. —-—- ——.}-—The duty of a 


is to take the same 


of his own property.—. UMFORD 0. 

ORTHERN TRUSTS CoO., [1924] 2 
W. Ww. R. 745,.—CAN. 
atv. —- ——_ Cloak-room— Of 
echool.}—Boards of Education are not 
insurers of school children’s clothin 


en it is caused by their 

STEVENSON wv. TORONTO 

EDUCATION (1919), 46 
17 0. W.N. 82. le 


club. }—Resp. appite., a racing 
club, for the value of a coat which she 
had left at appite.’ cloak-room at 

racecourse, & which Ppeared from 
there. Resp. was holder of a ticket 
for the race meeting, but paid nothing 
for the deposit of the coat. There 
were h on the walis of the waiting- 
room notices stating that while every 
care would be taken of deposited 
articles the club eroepred no Frespon- 
sibility for same :—Held: there was a 


| 


want of caro on the part of applte. 
in discharging tho duty thoy had 
accepted.—-WKLLINGTON INO CLUD 
v. SYMONS, [1923] N Z L. R. 1.—N.Z. 
{. -}—The exhibit of 

a dog at a dog show constitutes a bail- 
ment for the benefit of both the 
exhibitor & the club or nssocn, holding 
the exhibition, & the latter are liable 
for thelr own carelessness notwitb- 
standing a provirion in the entry form 
signed by the exhibitor that °* it shall 
be a condition of entry that the club 
shall not be Hable for loss or damage 
to any exhibit oned by fire, 
accident, condition of structure, or 
negligence of other exhibitors or of 
the offictals or servanta of the club or 
otherwise.”— ANDREW vv. GRIDFIN, 
59 iif. ——~ ——--.}-—Defta. having by 
mistake removed a suit case from a 
took the most s y 
the sult case 

t on a steamer about 
int on the railway :-— 
- as bailees without 
Trew: bound to use as mach 
diligence in dealing with the goods in 
thelr possession as they would in 
dealing with their own; (2) in deliver- 
ing the sult case to a fireman on tho 
steamer tbe o delivered to the mate, 
defta. failed to acquit themselves of 
nsi resting upon thom.— 
McCoWAN OCcLiLocH, (1926} 1 
D. L. R. 312 ° 58 N. 8. KH. 320.— Cc « 


65 iv. ~———,}-—The fact that a 
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| 


chattol has been lost or {njured in 
the hands of a gratuitous batlee raises 
a primi facte presumption against 
him. Tha paige Pe 
may be rebutied by his proving that 
he was not to b © for the loss 
or injury.—MUMFORD vv. NOKRTAERN 
HN ee Co, (1024) 2 W. W. ht. 745.— 


however 


PART II. SECT. 1, SUB SECT. 4. 
77 1. Ictghta of finder agavnst all bul 
true Money found in in Sa 
& shovEnencr, & piltf., a 
salesman in the shop, picked up from 
the floor a roll of banknotes, & handed 
it to deft., who ca inquiry to be 
made fur the owner. No claim was 
made, & deft. kept the notes :— Held - 
the property waa “ lost,”” & ay against 
all other persons the owncr, the 
finder became the substantial owner of 
the thing found by him, & pitf. was nut, 
af reason of being fn the cruployment 
of deft., deprived of hin rights as a 
finder.—-HAaYNEN v. MUNDLKE, 22 
0. L. T. 152.-—CAN. 


77 Si. —- Or in rie Far 
elerk in a bank noticed lying on a desk, 
by patrons of the bank in tho 
public portion of the premises, a wallet 
Contaluing money, & handed it ovir 
to the rnanager for the rightful owncr, 
who never was discovered or appc asc! 
to clafm it:~—Held: the mony wa 
not “lost.”—-HEDDLE ©. Bank 01 
ere rON (1912), 17 B.C. WR, tte 


owner—. 
Deft. was 





Cases 101—140. 


101, 


Add. Annotations :—Mentd. Banbury v. Bank 
of Montreal, [1918] A. O. 626; Everett v. 
Griffiths, [1920] 8 K. B. 163. 


108a. S. P. Parry v. Roberts (1835), 8 Ad. & El. 


106. 
108. 


110. 
118. 
122. 


133. 


186. 


187. 


140. 


118; 6 Nev. & M. K. B. 669; 41. J. K. B. 
189; 111 EB. R. 358; sub nom. Barry uv. 
RoBERTS, 1 H. & W. 242. 

Add. Citation :—eub nom. ANON., Cary, 9. 
Ada. Annotations :—Consd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Mentd. 
Coldman v. Hill, [1919] 1 K. B. 443; The 
Empress (1922), 92 L. J.P. 42; Ellis’ Trustee 
v. Dixon-Johnson, [1924] 2 Ch. 451; Pratt 
v. Patrick, [1924] 1 K. B. 488. 

Add. Annotation :—Mentd. Musgrove v. Pan- 
delis, [1919] 2 K. B. 48. 

Add. Annotation :--Refd. Sack v. Jones; 
[1925] Ch. 235. 

Add. Annotations :—Refd. Smith v. Wood 
(1928), 189 L. T. 250. Mentd. Re Stokes, 
Ea p. Mellish, [1919] 2 K. B. 256; Royal 
Exchange Assce. v. Hope, [10928] Ch. 179. 
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128a. | ae I have a load of hay, & 
another will come & mingle his hay with 
mine, in this case I may well take & detain 
the whole (CROKE, J.).—DowaG.Las v. KENDALL 
reno}. as reported in 1 Bulst. 93; 80 H. R. 


Annolations :-—Mentd. Wilson v. Mackreth (1768), 3 Burr. 
1824: Berriman v. Peacock (1852), 9 Bing. 384; Balley 
v. Stephens (1862), 12 ©. B. N. 8. 91; Chesterfield v. 
Harria, [1908} 2 Ch. 397. 

125a. 8. P. Price v. Groom (1848), 11 L. T. 0. S. 

475, N. P.; on appeal, 2 Exch. 542. 
ak eye ‘—Mentd. Re Whiteley, Exc p. Smith (1892), 67 


181. Add. Annotation :—Consd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 1053. 


Distinct chattels.]—-The doctrine of con- 
fusion of property does not apply to distinct 
chattels like chairs & tables, but to com- 
modities such as corn, wine, oil & tho like, 
of which there can be a commingling of sub- 
stance (BRAMWELL, B.).—Smirui v. TORR 
(1862), 3 F. & F. 605, 








18ia. 





Part Ill—Bailment for Valuable Consideration. 


Add. Annotations :—Refd. Coldman v. Lill, 
(1919) 1 K. B. 443; The Empress (1922), 92 
L. J. Pp. 42; Ilalhwell v. Venables (1080), 99 
I. J. K. B. 3683. Mentd. Ellis’ Trustee v. 
TDixon-Johnson, {1924] 2 Ch. 451; Pratt v. 
Patrick, (1924) 1 K. BB. 488. 

Add. Annotation :—Refd. Coldman v. Lill, 
{1919} 1 K. B. 443. 

Add. Annotations :-—Refd. Coldman »v. Iiill 
(1918), 88 L. J. K. B. 491 5; Welden v. Smith, 
[1924] A. C. 484. 

Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., [1920] 1 K. B. 50. 
Refd. Coldman v. Hill, [1919] 1 K. B. 


PART II. SECT. 8. 


ROYER (Sask.), [1928] 3 D. L. R. 248.— sn. 
CAN. 


443; The Santa Catharina (1919), 88 L. J. P. 
170; Williams v. Curzon Syndicate (1919), 
35 T. L. R. 475; Gibaud v. G. EB. Ry,, 
{1921} 2 K. B. 426; Reynolds v. Boston 
Deep Sea Fishing & Ice Co. (1921), 38 
T. L. R. 22; Rutter v. Palmer, [1922] 2 
K. B. 87; Layton v. General Steam Navi- 
gation Co. (1923), 130 L. T. 662; Fagan 
v. Green & Kdwards (1925), 70 Sol. Jo. 185; 
Goxsse Millard v Canadian Government Mer- 
chant Marine, American Can Co v Canndian 
Government Merchant Marine, [1927] 2 K B. 
432. Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 3 K. B. 443; Wasserman 
v. Blackburn (1926), 43 T. L. R. 95. 





Liability for acts of ser- 
vunts.}—A motor car was entrusted by 
its owners to garage proprietors for 


of piri eewog ned eT ere PART Jl}. SECT. 1, SUB-SECT. 1. safe custody over night. During the 


motor car leaves it at a ¢ © to be 183 fi. ——- Not lable for thefi— aight the night watchman In charge 


ropaired & is given, without charge, a 


motor therefrom for use in the mean- repair.] — FOURNIER » WN : 
time, he is a bailoe from the parago (1021), +e D. L. R. 725; 54. N. 8. R loyers’ instructions & without their 
OBS : . 


propriotor without reward un 
eo th 


consideration for the loan of the car. 
He is therefore bound to take reason- 
able care of the car hired, & If it be 
received by him in good condition & 
he roturns it dumaged & falls to give bafiee. It ts part of the accommoda- 


at the work of repairing is tho 135 i, 





lace provided b 


any account of tho time, place & man- tion for which 


MOTOR PaRLOKS 1. 
W. W. R. 706; 89 D. L. 


Motor car left af garage—-Garage under Of the garage took the oar out for his 


CKENNA OW purposes, contrary to his em- 


nowledre. While being driven by 
the night watchman the car collided 


-}--A rostaurant with another car & d : 
keoper who Invites oustomers to deposit ' was damaged :— 
articles of clothing temporarily in a hare duty ot peg bad delegated 


him for that purpose 
a a bailec for hire & not a gratuitous once wee me germse to their servan 


to pursuers for the 
servant’s failure in performance.— 


ner of the injury, the law will prosume restaurant aes pkooper of the CxyTRaL Motors, GLasaow, Ltp. ¢. 


recompense 


he jhas been negligent. Bio from his oustomers. The batlee in Ona) aco. Gee ore Moron Co.. 


(1918) 1 
te 410 such a case is 


ease of failure to 
—— Onus to negative Fin (1919), 62 N. 


os i. -————- { 
negligence. }-—-Pltf. loaned deft. his 


traction engine to be used for hanling 138 ili, —— 





bound to erercise 
“—— ordinary diligence in or the 80. —— 

articles entrusted 1 bie Se in deft., left his motor-car at deft.’s ser- 

—_ % vice station to be supplied with & 

8. R. 79.—CAN. oil & washed. Thero ee no facilities 


caring f ——.}—Pitf., a customer of 


Stable keeper.}-- at the station for washing the car, & 


a gasoline engine to startsame. While Pltf.’s mare, kopt for him in an open  deft.’s servant, as was his duty, took 
eft. a garage to be 


being used for ha a separator stall in deft.’s stable, was kicked by out the car to 


rive it toa 


over rough ground e crankshaft 4 horso, which was kept in tho adjoining washed. On the way to the 
broke ‘—Hcld: the onus was on deft. 


open 8 & 
to negative negligence on his part, &, shank during tho a 
not having discharged this anus, ho Held 


was 


Moats, (1931) 1 W. 
D. L. R. 


CAN. 
408 18 —— ——.J— ANDERSON 0. 


liable in aaa ag 


broken hig halter the servant changed his mind & drove 
ight & got loose:— the car in another direction “upon a 
horse bed over broker’ e Walter shank fo tho’ qe ioe s, tony ee pte we 
pei x X or 8 ran the car 
ates 56 before, or that the shan = eld elettes ae 


k was not as damaged the car:—Held: deft., as 


: Sush. L. .— Strong as halter shanks usually wero, , master, waa liablo in d 
Dn Ge pian eek deft. was not liable-—TeEvpLeToN v. | wrongful act of. his ‘cervant< VAN 


WADDINGTON (1904), 24 G&L. TT. 
Oco. N.151; 14 Man. L. lt. 495.—CAN. ' 94; 63 O. L. HR. 143.—CAN. 


GEEL vr. WARRINGTON, [1929] 1 D. L. R, 
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140a, 


Annotations :—Apld. 
(1927), 138 T. L. 286. 
(1927), 43 T. L. . 


140b. 


Annotations :—Distd. Forbes, ALbott & Lennard v. Great 
Western Kv. (1927), 96 L. J. 


Car driven ‘‘at customer’s sole risk.’’}]— 
The owner of a motor car deposited the car 
for sale on commission with deft., the keeper | 
of a garage, upon the terms of a printed | 
document containing the clause: ‘“ Cus- | 
tomers’ cars are driven by your staff at: 
customers’ sole risk.’? The car was sent out 
by deft. in charge of one of his drivers to be 
shown to a prospective purchaser, & was 
injured owing to the negligence of the driver : | 
—Held: the above clause protected deft. 
from liability for the negligence of his | 
servants.—RUTTER v. PALMER, [1922] 2 
K. B. 87; 91L.J.K. B. 657; 1271. T. 419; 
38 T. L. R. 555 ; 66 Sol. Jo. 576, O. A. 


Forbes, Abbott & Lennard ov. G. W. Ry. 
Refd. Durnford v. G. W. Ry. 





R. 527 

——— No Hability for any accident or damage 
—Whether bailee Hable for negligence.] - 
Pitf., the owner of a steam trawler, sent the 
trawler to be examined on a slipway belonging 
to deft. co., who were ship repairers. A 
clause in the contract under which defts. 
allowed the use of their slipway provided 
that ‘‘ All persons using the slipway must 
do so at their own risk & no hability whatever 
shall attach to the co. for any accident or 
damage done to or by any vessel either in 
taking her to the shp or when on it or when 
launching from it. .. .”? The trawler was 
put on the cradle & was drawn out of the 
water, but suddenly she fell over on her side 
& was damaged. In an action for negligence : 
-—Held: the above clause, though 1t did not 
expressly mention neghgence, protected detts. 
from habilty.—RLYNOLDs v. Boston Diep 
Sea Fisuma & len Co., lirp. (1922), 38> 
T. L. R. 429, C. A. 


a nn ee ee 


K. B. 995, Refd. Rutter v. 


Palmer, [1922] 2 K. B. 87. 


141. 
142. 
143. 


144, 





141 iv. 
for reward, oF @ 


Add. Annotation :—Refd. Coldman v. Hill, 
(1919) 1 K. B. 443. 

Add. Annotation :—Refd. Layton v. Gencral 
Steam Navigation Co. (1923), 130 L. T. 662. | 
Add. Annotation :—Refd. Gosse Millard v. 
Canadian Government Merchant Marine, ! 
American Can Co. v. Canadian Government 
Merchant Marine, (1927] 2 K. B. 432. 

Add. Annotations :—-Consd. Layton v. General 
Steam Navigation Co. (1923), 130 L. T. 662; 
Gosse Millard v. Canadian Government Mer- 


ee 


ed ees 





-J—Where a ballee 1062.—CAN. 


erson who is under 








145. 
146. 
159. 


163. 


163a. 


164. 


et rr ee RN ere 


Vol. UL.—Bailment. Cases 140a—164. 


chant Marine, American Can Co » Canadian 
Government Merchant Marine, [1927] 2 Kk. 5 
432. Refd. Coldman v. Hill, [1919] 1 K.B. 443; 
The Santa Catharina (1919), 88 L. J. P. 170; 
Williams v. Curzon Syndicate (1919), 35 
T. L. R. 475; Fagan v. Green & Edwards 
(1925), 70 Sol. Jo. 185; Turner v. Civil 
Service Supply Assocn., [19260] 1 K. B. 50. 
Mentd. Diamond Alkali Export Corpn. v. 
Bourgeois, [1921] 8 K. B. 443; Gibaud vw. 
G. E. Ry., [1921] 2 K. B. 426; Reynolds 
v. Boston Deep Sea Fishing & Ice Co. (1921), 
88 .T. L. R. 22; Rutter v. Palmer, [1922] 2 
K. B. 87; Wasserman v. Blackburn (1928), 
48 T. L. KR. 95. 

Add. Annotation :—Consd. VPennington v. 
Reliance Motor Works, [1923] 1 K. B. 127. 
Add. Annotation :—Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

Add. Citation :—~88 L. J. K, B. 55. 
Annotations :—Refd. Auchteroni v. Midland 
Bank, [19248] 2K.B.294. Mentd. Joachimsaon 
v. Swiss Bank Corpn., [1921] 3 K. B. 110; Ke 
Polemis & Furness, Withy, [1921] 3 Kk. B. 
ea ; Jones v. Waring & Gillow, [1926] A. O. 
G . 


Add Annotations :—Consd. Gibaud v. G. E. 
Ry., [1821] 2 K. B. 426. Apld. Buerger v. 
Cunard S.S. Co., [1925] 2 K. BL. 646. Refd. 
The Cap Palos, [1921] P. 458, L. & N. W. 
Ry. vw. Neilson, (1922) 2 A. C. 268; The 
Nefrigorant, {1025} P. 130. 

Evidence of negligence—Fallure to 
examine goods periodically.|—Resps.’ wheat 
wos stored at applts.’ warehouse, which 
was allowed to become congested with grain 
of various kinds, including maize, which 
had a special tendency to heat, & applts. 
were in consequence unable to fulfil the 
obligation they were under to resps. to eve- 
cute their orders to turn & cool as expe- 
ditiously as they were bound to do. Resps.’ 
wheat was moist, & there was evidence that 
even a small rise in the surrounding tem- 
perature might, unless it was expeditiously 
turned, cause it to heat:—Held: applts. 
were liable.—LIVERPOOL GRAIN STonauKh & 
TRANSIT Co., Lp. v. CHARLTON & BAGSHAW 
(1918), 146 L. T. Jo. 20, H. L. 


Add. Annotation ;:—Refd. Coldman v. Lill, 
(1919) 1 K. B. 443. 





oe ee er ee eee ~ 


orform any of these duties, & might 
ecome affected at any tine, it was the 


the same legal obligations-as such a 
bailee, is sued for the Joss of goods, the 
onus of proving that the loss did not 
occur through any want of reason- 
able care on the part of deft. or bis 
employces ls upon deft.—MaKOWER, 
McBeatu & Co., PROPRIETARY, LTpD. 
v. Davtagty & Co., Lrp., [1921] 
Vv. L. R. 365.—AUS. 

141 v. ———-.J—The burden {s 
on pitf. in the first instance to establish 
negligonce, but where the loss is 
established or the goods are not 
returned, a sufficient case is raised 
against the bailee to put him upon his 
defence. The law in such case pre- 
sumes nogligence to be the cause of 
the loss or non-return. Where there 
is no explanation of the cause of loss 
& deft. fails to meet the prima ake 
case against he will be held Hable 
for the consequences of his neglect.— 
Munpny v. Hart (1919), 52 N. & R 
79.—CAN. 

141 vi. ——- ——.}+-CAMMAERT 0. 
GrRasswoLp (Alta.), [1926] 2 D. L. R. 


7.8. 








PART III. SECT. 1, SUB-SECT. 2. 





157 iv. Ship received in dry 
dock—Injury by wuter when moored 
in unsafe place.J—PORTER & BONHK v. 


Muiz Bros. Dry Dock Co., [1929] 2 
D.L. R. 561; 63 O. L. R. 437.—CAN. 

161 vi. Read now ‘‘ 163a i.”" 

161 vil. Head now ‘* 163a ii.’”’ 

162, fil. -J— Pitt. 
placed apples in the cool stores of deft. 
The apples were In good order & con- 
dition when they were placed in the 
store. Several] months later the apples 
were taken out of the store con- 
siderably damaged & deteriorated :— 
Held: it was tho duty of deft. bolng a 
bauee for reward to provide a cool 
store fit for the purpose intended, & 
to maintain the proper temperature 
& proper circulation of cold air in 
the store by efficient means, & to store 
the apples in such manner as would 
ensure access of the cold air to the 
fruit; & as fruit was llable to be 
injuriously affected by failure to 


177 











duty of deft. to inspect the fruit in the 
store at reasonable times, &, tf indica- 
tions of doterioration wore observed, 
to notify pitfa, &, 1f necessary & 
practicable, to take steps to protect 
the goods from further damage — 
AURORA TRADING Co., Lrp. & JacK- 
SON 0. NELSON FREEZING Cu., “Tp, 
{1922} N,. Zz. L. R 662.—N.Z. 

163, iv. Failure to inspect 
premtsesa— Defective wharf} —Hrlii the 
collapse of the whart was due to 
failure of worin-eaten piles supporting 
it, & such defect should have been 
known if proper diligence had been 
used in inspection.— FURNESS Wrriy 
Co., Lrp. v. ANLIN (1918), 42 D. L. R. 
97.—CAN. 

sp. Delivery to urchaser withuu 
eH of lake-bille of tlading.} 
feild: defts., an elevator co., to whom 
the goods had been shipped for storage, 
were liable—NORTHERN GRAIN ('o, 
Lip. v. GODERICH ELEVATOR & TRhA‘- 
s1T CO., Istn., [1926] 1 D. L. ft. 237, 
(1926) S. C. R. 120.—CAN. 

12 








Cases 168—207 


168. Add. Annotations :—Generally, 
Bank v. pisead aaa of India, Australia & 
oa gro Ase! 1 K. B. 40. Mentd. Reader v. 
Berghs v. e 


. & Le. & N. W. R howe vag 
. Ry. (1921), 38 T. L. R. 

171. Add. ‘dsnolalions :—Consd. E 

cashire & General Assce. 


ngel v. Ae 
1925), 41 T. L. RB. 
408. Mentd. Lake »v. S 
L. J. K. B. 586. 


ons (1926), 95 

184. Add. Annotation :—Refd. L. & N. W. Ry. 
v. Hudson, (1920] A. C. $24. 

190. For ‘‘ Company not responsible for package 
over £10,’" read ‘‘ Company not responsible 
for package over stated value.’’ 

Add. Annotation :—Refd. Gibaud v. G. E. Ry. 
(1921), 125 L. T. 76. 

192. Add. Annotation :—Consd. Gibaud v. G. E. 
Ry., [1921] 2 K. B. 426. 

192a. ———- Loss of luggage left outside cloak- 
room.|—-A condition in a railway cloak-room 
ticket purporting to exempt the railway co. 
from responsibility for articles above a 
specified value deposited in the cloak-room 
except on certain terms, & assented to by the 
person taking the ticket, is not prevented 
from being part of the contract & from pro- 
tecting the co. merely because it is unreason- 
able, provided that it be not so extravagant 
os to imply, & there is no other evidence to 
show, that that person’s assent to it hus been 
obtained by fraud, or so irrelevant as to be 
foreign to tho contract. 

Pitf{. took his bicycle to the cloak-room 
at a station of deft. co. fur the purpose of 
depositing it there, paid to the official the 
charge demanded, & received a ticket pur- 
porting to be a cloak-room ticket upon the 
faco of which was legibly prmted the follow- 
ing condition: ‘“ 'The co. will not be in any | 
way responsible in respect of any article 
deposited the value whereof exceeds £5, 
unless at the time of deposit the true value | 
& nature of the article shall have been de- | 
clared, & 1d. per £1 sterling of the declared 
value be paid for cach day or part of a day 
in addition to the ordinary cloak-room | 
charges.’’ A ae value of the bicycle exceeded 
£5, but plitf. made no declaration of valuc 
or addit ional payment. The bicycle was 
standing at the open door of the cloak-room, 
but the official told pltf. to leave it there as 
he would put it away. When pltf. returned 
to claim the bicycle it could not be found. 
In an action by pltf. against defte. for the 
value of the bicycle defts. relied upon the 
above condition. It was found in effect 
that A ae knew that there was printing on 
the ket, that he believed it contained a 
condition, & that defta. had done sufficient 
to give pltf. notice of the condition; & it ! 





ee ree ae 
i atanied 


172 hi. ——.}—Pitl. déliversd goods , d 
to defta., & warehouse oco., for storage | 
The warehouse contract provided that 
the xeapoudt ey of the co. * for the 
contents of any piece or package is 
limited to. tue gum of $50, unloss the 
value thereof is 6 known at the 
timo of stor & receipted for in the 


d :—Held: 


Movina Co., Ltp. 
348 ; (1921) 2 W. 


Refd. Lioyds |! 


| 
| 


| 195a 


| 109. 


| 201. 
s 


the amount which 
te f. was entitled to recover waa 
imited by tho clause of ae warebouso 
cout: aot.—-M AUNBELL ecea 
Srouniry FinkrEoor 


a oa 
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was not found & there was no evidence to 
show ‘obtained assent to the condition had 
been o by rt It waa further 
found that owing to the negligence of the 
officia] in Seaving the bicycle” at the door of 
the cloak-room it had been stolen :—Held: 

(1) assuming that the condition was un- 
reasonable which, semble, it was not, defte. 
were not, merely on that ground, prevented 
from relying upon it, inasmuch as it was not 
so extravagant as to impl eg pitf.’s assent 
to it had been obtain y fraud, or so 
irrevelant as to be forei ign to io the contract ; 

(2) defts. were protected by the condition, 
although the bicycle had not been deposited 
within the cloak-room; (3) on the above 
facts & findings judgment should be entered 
for defts.—GrsaAuD v. GREAT Eastern Ry. 
Co., [1921] 2 K. B. 426; 90 L. J. K. B. 585; 
oe me 7 76; 37 T. L. R. 422; 65 Sol. Jo. 


Annotations :-— As “4 (2) Const. L. ae N. W. RY, v. Noilson, 
11922) 2 A. ©. 263. Refd. A v. Walt wt (London ). 
The Gap Palos, 11921} P 


{1921} 3 K. B. 473; 458; 
Nunan v. Southern Ry, (1923), 130 L. T. 1313 Buerger v. 
Cunard § B. ») OO (1925) 2 K. B. 646; The Refrigorant, 


[1925] P 


| 194. Add. Aaah :—Consd. Gibaud v. G. E. 


Ry. (1921), 125 L. T. 76. 
a. — —— ——..]—- DovER v. MILLS (1831), 
5C. & P.175; 172 E. R. 928, N. P. 
Annotation :-—Refd. Colopepprev. Good (1832),5 0. & P. 380. 
197. Add. Annotations :—Explid. & Distd. Thomp- 
s0n 0. London, Midland & Scottish Ry. Co., 
[LOSUJ L KK. BR. 11. Consd. Gibaud v. G. E. 
Ry. (1921), 125 IL. T. 76. Apld. EKhinger v, 
S. EK. & C. Ry. & The Pullman Car Co. (1922), 
38 T. L RR. 678; Hearn v. Southern Ry. 
(1925), 41 T.7. R. 305. Consd. Thompson v. 
ive M. & S. Ry. (1029), 98 u. J. K. B. 615. 
Mentd. Nunan v. Southern Ry. (1923), 1380 
L. T. 131. 
Add. Annotations :—Apld. Thompson v. L. M. 
& S. Ry. (1929), 98 L. J. K. B. 615. Refd. 
Gibaud v. G. Ki. Ry. (1921), 125 L. T. 76. 
Mentd. Walls v. Centaur Co. (192)), 126 L. T. 
242; Nunan v. Southern Ry. (19238), 130 
L. T. 131. 
Add. Annotations :—Mentd. Coldman v. Hill, 
[1919] 1 K. B. 443; The Empress (1922), 
92 L. J. P. 423 Ellis’ Trustee v. Dixon- 
Johnson, [1924] 2 Ch. 4513; Pratt v. Patrick, 
[1924] 1 K. B. 488; Halliwell v. Venables 
(1u80), 99 L. J. K. B. 3538. 
Add. Annotations :—Refd. Foster v. Driscoll, 
indsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. Mentd. ” Brightinan v. 
Tate, {19191 1 K. B,. 463. 
Add. Annotation :—Aa to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 
Chargeurs caise (1926), 42 T. L. R. 735. 


will rd biti Sadesvo in ta 
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care of =) Rpods ned to its 

charge, but IT not be ro hel responsible 
damage to 


goods stored 
through maintaining too high or too 
low a cope in the : stores, failure 
of machin uildings or plant fire, 
or any other uss whatsoever other 
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ag6 

schedule; an additional sherge will 172 il, ——. Peg cold sto co. eld: the contract 
be made for higher valuation The gave a receipt tor, Po sto with | meant nee defenders. _promised to do 
goods, which were in several packages m which e co. will use | tholr utmost to take care of the hops, 
were stored witbout a declaration o: every endearaur =i Pe iie care al] | but that if thels offorte were unruc- 
valuo & without any additional suerte goo consigned to its ch but | cessful for any cause other 

for a her valuation, Through ati not be held responsible for any | they were not to be liable in am 
negligence of defts.’ servants, the goods whatsoever. . All ag emg = & SON_v. DUNDER Ice 
were included in a shipment of other | are received eubet to tho conditions | & Coitp STorage Co., [1924] S&S. G, 
goods & sent to England. Some of | on the back of this re gg cho The 238.—SCOT. 


pltf..s goode were lust, & others 


condition on the back was 


Ld Pires Go: 


178 


212. Add. Annotation : — Apld. 


215. Add. Annotation :—Refd. Britannia Hygienic 


216a. Duty to keep in repair.}—Where a 


PART III, SECT. 3, SUB-SECT, 1. 
241 vi. 
nine motor lorries to deft., receiving 
from him Rzs,5,000 upon the terms of a 
written agreement, the material parts 
of which were as follows :—*‘ I have 
to-day agrcoed to sell to you on the hire- 
purchase system for 
nine lorries... 
payment as under. 
to pay any of the instalments on due 


not considered as sold until the final 
payment hae been 
purcbaser has no right to 6 or 
dispose of any lorries until the full 
amount has been pa 


of Police to transfer the lorries to your 


241 vil. —-—.J—Applit., which waa 
aco. carrying on the 
new & secondhand motor cars, accepte 
an order from resp. for a motor car, 
which was written upon one of appit.’s 
order forms, the o describing the 


211. Add. Annotation :——Refd. Geddling v. Marsh, 


{1920] 1 K. B. 668. 


Point Anno 
Quarries v. The M. F. alen (1922), 39 


T. L. R. 87. 


Co. v. Thornycroft (1926), 135 
L. T. 83; Dobell C. (G.) & Co. v. Barber & 
Garratt (1930), 47 T. L. R. 66. 


erson 
hires a specific thing for the purpose of using 
it, there is an implied contract on the part 
of the letter that he will in the meantime 
keep the thing, as I should say, in repair, 
that is, he will not by want of reasonable 
care after the contract is made allow it to 
become worse than it was at the time the 
contract was made (Brert, L.J.).—ROBERT- 
BON v. AMAZON ToG & LIGHTERAGE Co. 
Heel) as reported in 7 Q. B. D., at p. 606, 


nnotations :-—Reld. The Wost Cock, [1911] P. 208; The 
Glenmorven, {1913} P. 141. entd. Point Anne Quarries 
v. The M. F. Whalen (1922), 39 I’. L. I. 37. 


218. Add. Annotations :—Folld. Mintz v. Silverton 


(1920), 36 T. L. R. 399. Refd. Williams 
hacia Syndicate (1919), 35 T. L. NR. 


218a. Agreement to insure chattel—Against ‘‘ all 


risks.”?]—Defts. hired a cranc-barge from 
pitfs., one of the terms of the contract being 
that pltfs. would insure the crane against all 
yisks, defts. paying the premium. Pitfs. 
took out a policy covering, as they thought, 
all risks. The crane, when proceeding to 
lift a load, broke away from its bedplate & 
fell over & was damaged. It was then found 
that the accident was not covered by the 
policy, & defts. refused to pay for the 
damage. Inan action for breach of contract : 
—Held: though defts. had failed to discharge 
the onus which was upon them, of proving 
that what happened was not the result of 
negligence by their servants, yet, as the 
agreement in regard to insurance was 
intended to be an arrangement for the benefit 
of both parties, & as the accident came within 


.J— Pitt. handed over 





hand car. 


Re.26,000 my 
in consideration of 
In case of failure 


revious a) ar ere will be con- 
null & void, & the Jorries are 


received. The 
mo 


id & [pitf.) or his 


second-hand cars. 
applt.’> usnal form of hire-purchase 
agreement, by which the co. agreed to 
let & the hirer to take the car described 
therein, the description being similar 
to that in the order form, & repeated 
the provisions as to guarantes above 


nn rrr nt rc rE 


219. 


223. 


224. 


226. 


227. 


241. 


same but not atating in the deserption 
whether it was to be a new or a second- 
In the order resp. agreed to 
pay a deposit & the balance of the 
purchase money by instulinents & to 
exvecute appit.’s usual form of hire- 
| Weeahae vee agreement. 
orm {it was stated that all new cary 
were sold subject to a guarantee which 
was set out, which did not include a 
arantee that the car was new; 
hat no guurantce was given with 
Resp. also signcd 


On the order 
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the description “all risks” & defts. had 
eepuleted that they were not to bear those 

» the action failed.—Brice & Sons 1, 
CHRISTIAN! & NIELSEN (1928), 44 ‘I. I. R. 
835; 72 Sol. Jo. 172. 


Add. Annotations :—Moentd. Coldman v. Till, 
{1919} 1 K. B. 443; The Empress (1922), 92 
L. J. P. 42; Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451; Pratt v. Patrick, [1924] 1 
K. B. 488; Halliwell v. Venables (1930), 0¥ 
L. J. K. B. 353. 


Add. Annotation :—As to (1) Refd. Gosso 
Millard v. Canadian Government Merchant 
Marine, American Can (Cv. v. Onnadian 
ee Merchant Marine, [1927] 2 K. B. 


For the existing paragraph substitute as 
follows: —Obligation to keep in repair— 
Agreement for redelivery in good working 
order.J—ScHRODER v. WARD, No. 237, post. 


Add. Annotations :—Refd. Mertens v. llome 
Freeholds Co., [1921] 2 K. B. 626; Kursell 
v, Timber Operators & Oontractors, [1927] 1 
K. B. 208; First Russian Insce. v. London 
& Lancashire Insce., [1928] (Ch. 922; The 
Penelope, (1928) P. 180; May v. May, [1929] 
2 K. B. 386. Mentd. Re Thellusson, Lx p. 
Abdy, [1919] 2 K. B. 73853; Re Comptoir 
Commercial Anversuis & Power, [1020] 1 
K. B. 868; Lebeaupin v. Crispin, [1920] 2 
K. KB. Uli; Larrinagn v. Soe. Franco- 
Aincricaine des Phosphates de Medulla (1923), 
$2 L. J. K. 1. 455; Re Wait, (1926) Oh, 
062; Graves v. Cohen (1929), 16 TR. b. Re P20, 
Add. Annotations : - Refd. Coldman »v. Hill, 
{1VIVT L BK. BB. 44353 She Mmpress (1922), 02 
Il. J. P. 42. Mentd. Ellis’ Trustes v. Dixon 
Johnson, [1924] 2 Ch. 451; Pratt v. Patrick, 
[1924] 1 K. 3%. 4883 Halliwell eo Venables 
(1980), 99 L. J. K. BL 858. 


Add. Annotation :~ Mentd. Schillor v. Petor- 
sen, (1924] 1 Ob. 394. 


Add. Annotations :-—Folld.'Taylor v. Thompson 
(1929), 60 L. Jo. 116. Mentd. Britash Ry 
Tratile & Mieetric Co. v. C. RR. C. Co. & 1. 0. C., 
[1922] 2 K. B, 260. 


instahnents. "Ihe hirer could become 
the owner of the tuuck on payment in 
full of the instalments & a rupeo extra. 
On falluwre on part of the hirer to pay 
eny instalment as it became due, tho 
ownet was entitled to seize the truck 
& crodit Its value as against the amount 
due but subject to a condition that the 
owner in no caso would credit the hirer 
with more than the amount still due 
on the contrart:-——Tleld: the agree- 
ineot though in form ik one of hire, 
its object is to provide for a contract 
of sale in which security to the seller 
is provided for due payment of the 

urchasc price.—Mauna Ba Of v 
MOTUR Houskt Co. (1929), I L. KH. 7 
Ran. 431.—IND. 





nominee has the right to seize the lorries . 241 Ix, .}-- When It fx clear from 
wherever they may be. refe , a Paid s Hapeoaedhep abit spe the agreement yonat the party tuking 
sideration money is to be paid ag | any Implied © warranty undertaking | the chattel, called the hirer or lessee, 
under. against the payment of ; °F iret other than js ber it ote has to pay the full amount of considera- 
Rs.5,.000 I have to-day given to you | forth.” The Reged cones ey applt.to | tion mentioned In the agreement, even 
delivery of all the nine lorries, & also ; resD-. ae no Oe a bol the con- though the payment Is by iustalmenta, 
a letter ad to the Commisstoner | tract between cs was cone | & that amount is sufficient to cover 


stituted by the 


ame” :—Held: the ment waa | pure 
an © sgreemen’ dd iT = see pone : = 
NawaLaL Morandi DARE »1.L.R. 

49 Bom. 172.—IND. for the hire, 


usiness of sel 


241 
agreement rela 


The con- | 
| 


ment ; 


of the 
CLARK (AUPTRALI 
(re8) 40C.L. R. 54 

93; (1928) Argus L. HK. 149.—AUS. 


A) 


vili. ——-.}--A hire-purchase 
ting to a motor truck 
provided for payment in nino monthly 
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& 
& that, when 

they constituted an 
the sale, & not merely 
car.—MAKCUS 
» LTD 
0; (1928]V.L KR. 


the hire- | the purchase price of the chattel, or 


when it is clear from agreement 
that the hirer or losseo cannot at any 
time during the perlod mentioned jn 
the agreement return the chattel to 
the other party called the owner, «0! 
Jessor, & absolve himself from the 
obligation to make further paynin 
the oy apt ip really an apice wien 
for sale & not for hire. 

If the hirer fs not bound to pay Che 


- v. BRowN 


A re canner ent enneprenienpein cat ante 


Cases 2442267. 


244a, ——.}—AUTOMOBILE & GENERAT FINANCE 
Conpn., Lrp. v. Morris (1929), 73 Sol. Jo. 


461. 

~-—-TAYILOR v. Triompson (1930), 69 
I. Jo. 116; 169 Iu. T. Jo. 101; [1930] 
W.N. 16. 


245. Add. Annotations :—Distd. Taylor v. Thompson 
(1929), 69 L. Jo. 116. Consd. Lewis v. Thomas, 
[1919] 1 K. B. 319. Mentd. British Ry. 
Traffic & Electric Co.v.C.R.C Co. & L. 0. C., 
[1922]2 K. B. 260 ; Lamb v. Wright, [1924] 1 

247. Add. Annotation :—Mentd. 
Traffic & Electric Co. v. O. 
L. O. O., [1922] 2 K. 3B. 260. 

252. Add. Annotation :—Mentd. Dominion Coal 
io v. Maskinonge 8.8. Co., [1922] 2 K. B. 

252a. Delivery—Refusal of hirer to take delivery— 

Remedy of owner.J]—-Under a hire-purchase 

agreement deft. agreed to hire from pltfs. a 

cash register for ten months certain at an 

agreed monthly rental payable in advance 

with an option to purchase on payment of a 

fixed pum within one month after payment 

of all the rent for the agreed period of hiring. 

Deft. in breach of his contract refused to 

accept delivery of the register. Tltts. issued 

a dcisult summons in the county ct. for rent 

accrued due up to the date of the summons :—- 

Held: no actual debt had been incurred & 

the action was not maintainable, pltfs.’ 

remedy being in damages only. NATIONAL 

OaSH REGISTER Co. v. STANLE., [1921] 3 

K. B. 292; 901. J. K. 2B 12203 125 L. 7. 

705; 37 T. 1. 1B. 776; 65 Sol. Jo. 6138, D.C, 

Add. Annotations :—Refd. Albemarle Supply 

Co v. Wand (1927), 43 I. 1. R. 783  Mentd. 

ea aes Reliance Motor Works, [1923] 

A. 13. 127. 


Add. Annotations :— Refd. Albemarle Supply 
Cov. Vind (1927), 13 'T. L R 783. Mentd. 
Pennington v. Reliance Motor Works, [1923] 
1K. B. 127 

Add. Annotation :—Apld. A.-Q. v. Pritchard 
(1928), 97 lL. J. 1. B. 56). 

Add. Annotation :-—Distd. A.-G. v. Pritchard 
(1928), 97 L. J. K. B. 561. 

258a, -—-~ Recovery of unpaid instalments.]—On 
a claim by the owner of furniture for unpaid 
instalments :— Weld: as the agreement with 
the hirer was for the sale of the furniture, 


244b, 





British Ry. 
R. 0. Co. & 


254. 


255. 


257. 
258. 


the property not to pass to him until all the | 267. 


instalments had been paid, & the owner had 


resumed possession of 1t & dealt with it in 


full amount of the purchase price, or 
it he can terminate the hiring at any 
time by delivering the chattel to the 
other party, the agreement is in form 
& in substance an agreement for hire, 
& all that the hirer has obtained ts an 
option to purchase.—Bniw1 v. Bom- 


DUNCAN & 





BAY TRUST CoRPN., Lin, (1929), 3 
1. L. R. 54 Bom. 381.-—IND. : as collateral security. 
pubsoquently 
247 1. owners :—Held 


Rie of Gouds wict, 1S05- - 
Qption only. -A ‘o-purchase agree- 
ment conferring an option to return 
the goods is not an agreement to sel! 
within Sale of Goods Act, 1895, s. 14. 
Such a contract is one of bailment of a 
chattel, & the warranty of fitness is of 
the nature implicd in that form of 
contract. Notwithstanding that the 
option to return oa chattel cannot be 
exercised until after payment of the 

enuitimate instalment of hire, a oon- 

act of hire-purvhase so expressed is 
not an agreement tu sell.—KurosxE rv. 


251 fi. 





SUPPLY Co., 


FRASER, 
&. A. S. R. 139.— AUS. 


248 vi. —— —— Whatis payment. -— 
Under a hire-purchase agrecment the 
hirers made an initia] payment & gave 
to the owners bills of exchange for the 
total amonnt of the monthly payments 


discounted by 
¢ no conditional pay- 
ment, & tbe property in the goods 
tomained in the owners.—Ite RANKIN 
& smumay, [1927] N. 162.— IR, 


PART III. SECT. 3, SUB-SECT, 2. 


Initial payment at com- 

mencement of hiriny—Vi hether 

an advance or ue enstalment.}—AUTO 
TD. tT. 

Hoe (1929), 1. L. hk. 52 Mad. 829.— 


259 ii. ——-. -Rocrrs vr. NaNamfo 


ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


such a way as to put it out of his power to 
return it to the hirer, he was disenti led from 
claiming part of the purchase price, & the 
roper remedy was to sue for damages for 
proach of contract.—A.-G. v. PRITCHARD 
(1928),97 L. J. K. B. 561; 44 T. L. R. 490. 


261. Add. Annotation :—Mentd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


262. Add. Ciiation :—119 L. T. 632. 


Add. Annotations :—As to (1) Consd. Nelson 
Murdoch v. Wood (1922), 126 L. T. 745. As 
2) Apld. Cohen v. Roche, [1927] 1 K. B. 


262a. ——— .|—Pitfs. let a piano on a 
hire-purchase agreement which provided that 
until all the instalments were paid the hirer 
should have no property in the goods other- 
wise than as hirer, & that in case of any 
breach of the agreement pltfs. might, without 
any formal notice, put an end to the hiring 
& retake possession of the piano, & that the 
hirer should keep the piano in his own 
custody. At a date when the hirer had paid 
all the instalments then due, but before he 
had paid the total price, he sold the piano to 
deft., who bond fide believed that the hirer 
was the absolute owncr. The hirer having 
subsequently got the piano back into his 
own possession & having again disposed of it, 
but having, in the meantime, kept up the 
payment of the instalments, pltfs., on ascer- 
taining the facts, claimed damages from deft. 
for conversion :—Held: the sale by the hirer 
to deft. was not ipso facto a repudiation of 
the hire-purchase agreement, as pltfs. had 
never accepted the repudiation, but it trans- 
ferred whatever interest the hirer had at the 
time of the sale, & as pltfs. were not entitled 
to the possession of the piano until they 
clected to put an end to the agreement there 
was no conversion by deft.—NELSON MuR- 
pocn & Co. v. Woop (1921), 126 L. T. 745; 
88 T. L. R. 23; 66 Sol. Jo. (W. R.)6 D.C.; 
revsd. on other grounds (1922), 38 T. I. R. 
393, C. A. 

After ‘‘ the owner can maintain an action for 
conversion against the purchaser’’ add ‘, as 
the hirer has not ‘ agreed to buy’ the goods 
within Factors Act, 1889 (c. 45), 8. 9.” 

Add, Annotation :—Consd. Buller & (Co. +. 
Brooks, T. J. (1030), 142 L. T. O76. 

Add. Annotalion:—Mentd. British Ry. 
Traffic & Islectric Co. v. O. KR. C. Co. & 
L. C. C., [1922] 2 K. B. 260. 








264. 


264. 


Lrp., a rors, LTp. (1926), 37 B.C. R. 326.— 


{192s] | an 
264 Vv. ——— ——.]—Pitf. & C. en- 

| tered into a hire-purchase agreement 

in the usual furm in respect of a motor 
car, After making his first payment 
C. delivered the car to deft. W. to sell. 
Deft. K. bought the car at an anction 
conducted by W.:—ZHeld: both defts 
were Hable to pltf.—ARcTIBALD ov. 
Waser & Co. & KINNERALY, [1923] 


{ 
These bills were 
N. Z. L. T]. 165.—N.Z. 


the 


PART IIl. SECT. 4. 

269 ia. ——.)—leld: a 
firm of upholsterers who had con- 
tracted to remove, beat, & relay a 
carpet, were not Hable for {te accidental 
destruction while in the premises ofa 
firm of carpet-beatcrs with whom they 
had sub-contracted to beat it, there 
being no dcieclus persone in such a 
contract as to bar them from ¢mploy- 








yment 
RAGHUNATHA 
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271a. ——- ——.]—Dasn v. FAuLKNER (1886), 2 


T. L. R. 265. 


272a. ——- —— Breach of agreement as to method 
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of redelivery — Goods stolen — Measure of 
damages.]|—-Bootn v. WeLLBY (1928), 165 
L. T. Jo. 213, OC. A. 


Part 1V.—Considerations Common to all Classes of Bailment. 


278. 


280. 


285. 


287. 


296. 


Add. Annotations :—Refd. Mertens v. Home 
Freeholds Co., [1921] 2 K. B. 526; Kursell rv. 
Timber Operators & Contractors, [1927] 1 
K. B. 298; First Russian Insce. v. London & 
Lancashire Insce., [1928] Ch. 922; The Pene- 
lope, [1928] P. 180; May v. May, [1929] 2 
K. B. 386. Mentd. Re Wait, [1926] Ch. 962; 
Graves v. Cohen (1929), 46 T. L. R. 121. 


Add. Annotations :—Consd. Kempler v. Brav- 
ingtons (1925), 133 L. T. 680. Refd. Lake v 
Simmons (1926), 95 L. J. i. B. 686. 


Add. Annotations :—-Refd. Tussian Com- 
mercial & Industrial Bank v. Comptoir 
age de Mulhouse (1924), 93 lL. J. 
K. B. 1098; The Jupiter (No. 3) (1927), 137 
L. T. 333. 

Add. Annotation :—Mentd. 

(No. 3) (1927), 187 L. T. 383. 


Add. Annotations :—Distd. Laurie & More- 
wood v. Dudin, (1926] | K. B. 223; Wait & 
James v. Midland Bank (1926), 31 Com. Cas. 


The Jupiter 


pa Mentd. Sterns v. Vickers, [1923] 1 K. B. 
298. Add. C itation:—19Q. LB. D. 68. 


299. 


300. 


Add. Annotations :— Consd. Flatau v. Sawyer 
(1892), 8 T. T.. R. 656. Refd. Sarat Chunder 
Dey v. Chunder Lala (1892), 56 J.P. 741; Lf. 
v. H., [1928] P. 206. Mentd. L. & Y. Ry., 
L. & N. W. Ry. & Craeser v. MacNicoll 
(1918), 88 L. J. K. B. 601. 


Add. Annotation :—Consd. Laurie & More- 
wood v. Dudin (1925), 134 L. T. 300. 


Add. Annotations :—Consd. Laurie & More- 
wood v. Dudin, [1926] 1 K. 1. 223. Mentd. 


304a. 


Annotat.ons —Conasd. 
(1926), 31 Com Cas. 1723 Re Walt, (1927) 1 Ch. 606, 


Colley v. Overseas Exporters, [1921] 3 K. B. 


302. 

-}—Defts., warahousemen, held 618 
quarters of maize belonging to A., who sold 
200 quarters thereof to W., who sold them to 
plitfs., giving to the latter a delivery order 
which they lodged with defts. Defts. did not 
object to the order, nor did they mako any 
acknowledgment to pltfs. of their title :— 
Held: the mere receipt of the delivery order 
by defts. without objection did not estop 
them from denying that pltfs. were the 
owners of the 200 quarters.—Launin & 
MoreEwoop v. DupDIN & Sons, [1926] 1 Kk. B. 
223; 095 L. J. K. B. 101; 134 L. T. 809; 
42 'T. L. lt. 149; 31 Com. Cas. 96, C. A. 
Walt & James v, Midland Bank 





——.|—-Wait & JamEs v. MIDLAND BANK 


b. 
(1926), 31 Com. Cas. 172. 
806. Add. Annotation :—Consd. Laurie & More- 


wood v. Dudin, [1926] 1 K. B. 223. 


809. Add. Annotations :— Apld. The Joannis Vatis, 


{1922} P. 02. Refd. The Rosalind (1920), 90 
J. J. P. 126. Mentd. Elliott Steam Tug Co. 
v. Shippiug Controller, (1022) 1 1K. B. 127; 
G.N. Ity. v. Lb. i. P. Transport Depository, 
(1922) 2 K. B. 742; The Zelo, [1922] P. 0; 
Mersey Docks & Hfarbour Board v. Hay, 
{1923} A. ©. 345. 


312. Add. Annolaliona :—Consd. Lake v. Simmons 


(1026), 95 lL. J. K. 3B. 686. Mentd. Williams 
”. Baltic Insce. Assocn. of London, [1024] 2 
K. B. 282. 


313. Add. Annotation :-—Refd. Lake v. Simmons 


(1926), 05 LL. J. K. B. 586. 


ing & sub-contractor, & no negligence 
in thoselection of the sub contractor.— 
STEVENSON & Sons v. MAULE & SON, 


269 iv. -+—On leaving 
his motor car at deft.’s garage for 
the purpose of having it repaired pltf. 
signed a ‘‘ work order,’ at the end of 











which there appeared in small typo 
the following: ‘“‘ this co. does not 
assume in any way any _ linbility 
whatever either for cars loft with us 
for repair, storage or other pur- 
poses, or while being driven by our 
employees.”” Pltf. did not call for 
his car as soon as it was repaired 
& deft. put it in storage, but failed to 
remove the water from the radiator 
with the consequence that It froze 
& damaged tho car:—TJleld: the 
above special clause in the work order 
exonera deft. from lability whether 
ae bad read it or not.—WaLDEN v. 

ANEY GARAGE, LTD., [1928] 1 
D.L. R. 688; (1928) 1 W. W. KR. 371; 
39 B. Cc. R. 413.— AN. 


269 v. ——.}—-PIitf. left his 
motor car at the garage of deft., a 








lights of the car. In the garage was 
exhibited a notice, seen by 
“‘Cars garaged & dri 
risk—Every care but no responsibility.”’ 
Deft. drove the car on the road to test 


—— 


| 
| 


the headlights, when a collision caused 
by deft.'’s negligence damaged the car: 
—ledld: the notice oo aa tu the 
driving of the car during which the 
damage occurred, but did not amount 
to an unequivocal & unambiguous 
notification to pltf. that the car was 
being accepted by deft. on terms that 
deft. was not to Hable for the cun- 
sequences of his own negligonce in 
driving, & therefore deft. was respon- 
sible—Monkawv v. LirsCOMRE (1929), 
V.L. R10; 1929 A. L, lt. 38.—AUS. 


270 i. Liabulty for acta of 
servant.|}—A muster is Hable for the 
conduct of his servant whom he selects 
& puts in his place to discharge the 
duty he has undertaken, & this law 1s 
applicable in a case of bailment. Tho 
conduct of the servant is then the con- 
duct of the master, & the master 1s 
Hablo to the buallor. 

Pritf., a@ customer of doft., left hia 
motor car at deft.’s service station tu 
be supplied with gas & oll & washed. 
Thcre were no facilities at tho station 
for washing the car, & doft.’ servant, 
as was bis duty, took out the car to 
drive it to a garage to be washed. 
On the way to the garage the servant 
changed his mind & drove the car in 
another direction “‘ upon a frolic of hiv 
ovn.”’? In doing ao he ran the car into 
a telephone pole & damaged the car . — 
Hild: deft. as master waa Hable In 
damages for the wrongful act of his 
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servant.— VAN GELE 1. WATHUINGTLON, 
(IVZV; LD. LL. 1¢ 915 68 OL. Ut. bas. 
— CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 

276 li, —— .}—The law imposes an 
obligution upon # balk e to restore the 
atticle bailed to the ballor, subject to 
this, that the ballee fs excused from 
reatoring it if hia inability to do so is 
due to no want of rensonable cure on 
his part.—PaTERaoNn v. MILLeR, [1923] 
V. e R. 30.—AUS. 


PART IV. SECT. 1, SUB-SECT. 7. 

316 ii, —— S. sold certain 
sheep to 1. Under the contract of 
sale, ou a fixed date, a count & pro 
forma delivery was to be given, & 
such delivery was to bo taken onl 
upon pevinen in cash of the full 
amount of the purcliase-monuy & 
not befere, Until such payment ta 
cash, or untill all cheques, ¢te., giver 
{u payment wero met & satisfied, the 
sheep were to remain the sole & abso- 
lute property of s. During the period 
between the pro dclivery & 
payment the sheep were to be in chargo 
of Ip). LD. sold the sheep though 
payinent to 8. in accordance with the 
forms of the contract had not becn 
made .—/feld: under tho terms of 
the contract, S. had a right to im 
mediates possession of the sheep 
Scorron v. Baipar & Co, Lip (19i9), 
19 N. g, W, L. i. 70.—AUS. 





Cases 317—302. 


817. Add. Annotation :—Refd. Whiteley v. Hilt, 
{1918} 2 K. B. 808. 

818a. Completion of work—Goods sent to trades- 
man for work to be done.]—-Where goods are 
sent to a tradesman to exercise his skill 
upon them, his duties as bailee do not cease 
ag soon as bis work is done. Until the 
parties have shown, either by express words 
or by conduct, that they intend to alter the 
original relationship between them, that 
roe ooanip continues.—MITCHELL v. Davis 
(1920), 87 T. L. R. 68. 

822. Add. Annotation :—Reid. Whiteley v. Hilt, 
[1918] 2 K. B. 808. 

824. Add. Annotation :—Mentd. Belvedere Fish 
Guano Co. v. Rainham Chemical Works, 
Feldman & Partridge, Ind, Coope v. Same, 
[1920] 2 K. B. 487. 

825. Add. Citation :-—119 L. T. 632. 


Add. Annotations :—Consd. Nelson Murdoch 
v. Wood (10922), 126 L. T. 745. Refd. Cohen 
v. Roche (1926), 95 L. J. K. B. 945. 

829a. After termination of bailment.]— 
Semble: ao bailor cannot maintain trover 
against his bailee until after the term of the 
bailment has expired.—UPpiiam v. GOULSTONE 
(1843), 2 L. T, O. S. 166. 

836. Add. Annotations :—Consd. Coldman v. Hill, 
[1919] 1 K B. 443. Refd. Oity of Baroda 
(Cargo Owners) v. Hall Jiine (1926), 42 
T. L. R. 717. 

838. Add. Annotation :—Consd. Coldnian v. Bill, 
(1919) 1 K. B. 443. 

339. Add. Annotation :—Consd. White v. Smith 
(1927), 96 L. J. K. B. 897. 

389a. Right of sale—On non-payment of charges 
—Storage of goods.|—Defts., a firm of ware- 

housemen, received a quantity of furniture 

from pltf. to be stored by them at an agreed 
rental. An express condition of the contract 
stipulated that if the rent or other charges 
due to defts. should be two years in arrear 
defts., on giving proper notice in the terms 
of the contract to pltf., should be entitled to 
sel] the whole or any part of the goods & pay 
themselves out of the proceeds :—Held: 
defts. were entitled to sell the whole of the 
goods, & it was not unreasonable that they 
should do so, & they had done nothing 
actionable in selling —Wu_Lerrs v. CHAPLIN 

& Co. (1923), 89 T. L. R. 222. 

Add. Annotation :—Apld. Parkinson v. College 

o oe & Harrison (1924), 40 T. L. K. 

Add. Annotation :—Consd. Buller & Co. v. 

Brooks, T. J. (1930), 112 L. T. 576, 








340. 


348. 
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850. Add. Annotation :—Consd. Leitch (William) 
& Co. v. Leydon; Barr (A. G.) & Co. »v. 
Macgeoghegan (1930), 47 T. L. R. 81. 


857. Add. Annotations :—Apld. The Joannis Vatis, 
[1922] P. 92. Refd. The Rosalind (1920), 90 
L. J. P. 126. Mentd. Elliott Steam Tug Co. 
v. Sipps Controller, [1922] 1 K. B. 127; 
G. N. Ry. v. L. E. P. Transport Depository, 
{1922} 2 K. B. 742; The Zelo, [1922] P. 9; 
Mersey Docks & Harbour Board v. Hay, 
[1928] A. 0. 845. 


871. Add. Annotation :-—Consd. Cohen v. Roche 
(1926), 96 L. J. K. B. 946. 


872. Add. Annotation :—Retd. The Joannis Vatis 
(1921), 15 Asp. M. L. C. 606. 


378. Add. Annotations :—Consd. The Rosalind 
(1920), 90 L. J. P. 126. Apld. The Joannis 
Vatis, [1922] P. 92; The Zelo, [1922] P. 9. 
Refd. Elliott Steam Tug Co. v. Shipping Con- 
troller, (1922]1 K. B. 127. Mentd. G. N. Ry. 
v. L. E. P. Transport Depository, [1922] 2 
K. B. 742; Mersey Docks & Harbour Board 
vw. Hay, (1923] A. O. 345. 


874a. S. P. BRown v. HAND-IN-HAND Fire IN- 
SURANCE Socrery (1895), 11T. L. R. 538 ; 
39 Sol. Jo. 672. 


374h. With interest from date of loss.|— 
While on hire by the Admlty. a steam trawler 
was sunk through a collision with the 2. 
The value of the trawler was agreed between 
the parties, but the Admlty. claimed, as 
bailees in possession, to recover as part of 
their damages interest from the date of the 
loss. ‘The owners of the 2’. contended that 
interest was only payable from the date when 
the Admlty. paid the value of the trawler to 
her owners :—Held ; under the Admlty. rule 
a bailee in possession waa entitled to recover 
from a wrongdoer a complete equivalent of 
the chattel deteriorated or lost, namely, its 
value at the time of the deterioration or loss, 
with interest from that date ; but inasmuch 
as there was an agreement between the parties 
that defts. should pay what the Admity. had 
to pay to the owners of the trawler, interest 
on the payment only ran from the date of 
payment.—THE ROSALIND (1920), 90 L. J. P 
126; 37 T. L. BR. 116. 


Add. Annotations :—Apld. The Zelo, (1922] 
P.9. Refd. Elhott Steam Tug Co. v. Shipping 
Controller, [1922] 1 K. B. 127; Wilston 8.8. 
Co. v. Andrew Weir (1925), 31 Com. Cas. 111. 


Add. Annotations :-—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. Refd. Pratt v. Patrick, 
[1924] 1 K. B. 488. 








3798. 


392. 
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854 ili, -———- —— ELLWOOD v. KING 
of batles'& third party. a, negligence | riry., 11981) 2 I. R. 274.—1R. 
the oar wae being tested by C: It eeme | PART IV. SECT. 2, SUB-SECT. 2. 
He as eae r +n age Bolonging aby il. o 
. m an ouon Or & wner. 
Devueht by. A eeainel 1. ie dare. | Cura cates IL eee eet 


driven at an excessive speed, & that 
the driver of the motor car was negli- 
gent in not keeping a proper look-out : 
—licld: the doctrine of identification 
of batior & bailee wag not applicable 


found that the @ vor of the lorry had | 
' to account to the 





2 rolation to liability for negligence.— 


Proceeds of sale to 


ture entrusted it to pltf. for storage. 
Pitt. was renee, induced to send 
the furniture for sale 

owner for it. 
sold the furniture & paid the purchase- 
money to the person who had faleely 
represented himself to be the owner :— | N. 1. 66.— R, 


Held: pltf. oould not maintain an 
action against deft. either for conver- 
sion or for money had & received 
GRack BROTHERS, LTD. ». LAWSON 
(1922), 31 C. L. R. 130.—AUS, 
PART IV. SECT. 2, SUB-SECT. 3. 
383 1. Negligence of hirer in use of 
chattel.}--WAINIO Uv. BEAUDREAULT 
y doft., who was (Ont.), [1927] 4 D. L. R. 1131.— CAN, 
Deft, 383 li. ——.-—A bailor is not 
neible for the ni moe of his 
»—1BSON vo. 0’ KY, [1928] 


(ALEXANDER), 


L) 


furni- 
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23. 
88a. 


Vol, 11.—Bankers. Cases 23—203. 


~ BANKERS AND BANKING. 
Part |—Constitution and General Position of Banks. 


Add. Annotation :—Mentd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 538. 
Court of Chancery Act, 1841 (c. 5)» 
8. 4.}—OHAMBERLAIN & Sproat v. Watt & 
Lioryp (1920), 150 L. T. Jo. 387. 








40. Add. Annotation :—Mentd. Esquimault & 


5€. 
57. 


61. 
67a. 


Nanaimo Ry. v. Wilson, [1920] A. ©. 358. 
Add. Annotation :—Distd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A.C. 181. 


Add. Annotations ;—-As to (2) Consd. Woollatt 


v. Stanley (1928), 188 L. T.620. Generally, 
ao Bowlirg v. Camp (1922), 128 L. T. 
Add. Annotation :—Mentd. Banque Belge v. 
Hambrouck, [1921] 1 K B. 821. 
-J}—Snow v. LEATHAM (1826), 
C.& P. 314; 172 H.R. 141, N. P. 


2 








Annotation :—Reld. Slater v. West (1828),3C.& P. 320. 
78. Add. Annotation :—Mentd. South Behar Ry. 


v. I. R. Comrs., [1925] A. C. 476. 


75. Add. Annotation :—Mentd. South Behar Ry. 


106, 
112a. ‘‘ Dispute ’’—Conflicting claims to deposit — | 


v. I. R. Comrs., [1925] A. C. 476. 

Add. Annotation :—Consd. Bailey v. Bailey, 
[1926] Ch. 758. 

Citations :—For “3 L. T. M. C. 84” read 
“31. J. M. O. 84.” 


Jurisdiction of Registrar of Friendly Societies. | 
—Held: (1) the words “ any person claiming 
to be entitled to any money deposited in such 
savings bank” in Savings Bank Act, 1844 
(c. 83), s. 14, were not limited to persons 
claiming through a depositor; (2) a dispute 
between a depositor & a person claiming 
adversely to him was a dispute within the 
sect. ; (3) the Registrar of Friendly Societies 
now has jurisdiction over disputes between 
rival claimants to a deposit.—DBLAILEY v. 
BaILey, [1926] Ch. 758; 965 L. J. Ch. 470; 
135 L. T. 481; 42 T. L. R. 602, C. A. 





ee 


| 





| 





| 128a. 


| 
| 


112b. Nomination to deposit—Invalld nom{ination— | 


» Read now “ 1122 1.”’ 
PART L SECT. 7, SUB-SECT. 38. 


3 i, ——. ———, 
(1925), 44 Can, Crim. 


Recovery of money paid under.|—P., who 
had money to his credit in the Post Office 
Savings Bank, signed a nomination form by 
which he left the moncy to deft. The name 
of a witness appeared on the form, but P. 
had not signed the form in his presence as 
required by the regulations. After P.’s 
death, as the form appeared on the face of it 
to be valid, the Postmaster-General paid the 
money to deft. Pitf., having n out 
letters of administration of P.’s_ estate, 
claimed the money from deft., as money 
received by him to the use of pltf. :—Held : 
the form was invalid, & the position of deft. 
was the same as if he had received payment 
under a will afterwards held invalid, & pitf. 
was entitled to recover. —- PEARMAN v. 
pea eal (1928), 44 T. L. R. 617; 72 Sol. 
oO. ‘ 


PART 1, SECT. 6. 


Oo. L. 


Rk. W. 


BARNARD 
Cas. 57 


137; 


O. L. R. 397,—CAN. 
9 1, eee ER: 
Rt. 383.—CAN. 


Sect. 62.—MUNICIPAL SAVINGS BANKS. 


112c. Nomination to deposit—Regulations—Power 


128. 


131. 


156. 
157. 


159. 
166. 


169. 


fil. iit ccemeancd —~, }-—~R. 
i (1925), 44 Can. Crim. Cas. 122; 657 
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of bank to alter.])—A. had a sum of money 
on deposit at ao municipal savings bank, 
which he purported to nominate to his two 
daughters under the regulations relating to 
deposits in savings banks. A. died intestate, 
& an application was made by ono of his next 
of kin for a declaration that the nomination 
was void, on the ground that there was a 
limit as to nominations by depositors under 
the special Act of the corpn. whow bank it 
was, & that, oven though by later regulations 
the corpn. had purported to abandon this 
limitation, such a nomination was ultra vires 
the special Act & void :—Held: regulations 
as to nominations could be made by the corpn. 
under their special Act similar to those 
indicated in Savings Banks Act, 1887 (c. 40), 
with such modifications, including abolition 
of the maximum, as might be considered 
necessary ; the lunit Iaid down could be 
abohshed under theso regulations 46> such 
abohtion need not abrogate the whole 
matter, & the nomination by deceased was 
good.—Ke KMser, VALI v. ROCKMAN, 
[1928] Oh. 749; O97 Tn J. Ch. 430; 130 
1. T. 650; 72 Sol. Jo. 545. 


Add. Annoiation: Mentd. Iivans v. Brunner, 
Mond, ({1921] 1 Oh. 359. 

To act as sole judicial trustee with 
remuneration.|—A bank may be appointed 
a sole judicial trustee, with remuneration, 
under the sect. dealing with the appointment 
of ‘‘a person ’”’ under Judicial Trustee Act, 
18960 (c. 35).—Re Conn, COHEN v. COHEN 
(1918), 62 Sol. Jo. 68x. 

add. Annotation :—-Mentd. Wong Kong & 
Shanghai Bank v, Io Lee Shi, [1928] A. C. 
181. 

Add. Citalion :—sub nom. BANK OF AUSTRAL- 
ASIA Vv. BANK OF AUSTRALIA, 12 Jur. 18D. 


Add. Annotations :—-Mentd. Atherton v. 
British Insulated & Helsby Cables, (10925] 
1K. B. 421; He City Equitable Fire Insce., 
{1925} Ch. 407; Simpson v. Maurice’s Hxors. 
(1929), 14 Tax Cas. 580. 

Add. Citation :—18 Jur. 885. 


Add, Annotations :—Refd. Wright v. Morgan, 
[1926] A. C. 758; A.-G. v. Goddard (1929), 
os I. J. K. B. 743. 

Add. Annotations :-—Consd. Atherfon v. 
British Insulated & Helsby Cables, [1925] 
1 K. B. 421. Apld. Re City Iquitable Vire 
Insce., [1025] Ch. 407. 

Add. Annotation :—Refd. Kmployers’ Lia- 
bility Assce. v. Sedgwick Collins (1926), 05 
L. J. K. B. 1015. 


O. 1 it 426 —CAN. 


PART I. SECT. 1, SUB-SECT. 4.~ B. 

214 ix. By administrator | 
next of kin.|}—CLARKBON v. Mcfi 
(1918), 42 O</. L. R213; 130 WY 
373,—-CAN. 





o. SsITTI 





vw. GOUGH 


215a. S. P. Fry v. RUSSELL (1858), 8 C. B. N. 8. 
140 BE. R. 902; eub 
Rvusse.,, Powis v. Burter, 27 L. J. OC. P. 


665 ; 


168; 4 Jur. N. S. 193. 
Annotation :— Wolverhampton 


Mentd. 
v. Hawkesford (1859), 29 L. J. O. P. 121. 


Sect. 8.—-FOREIGN AND BRITISH OVERSEAS 
BANKS (Vol. III., p. 159). 


For ‘‘ See COMPANIES ”’ read as follows :-— 


280a. Credit notes of Russian State Bank—Rights 
of holders.]|—MARsHALL v. GRINBAUM (1921), 


37 T. L. R. 918. 


Foreign companies.|—See COMPANIES, 


X., pp. 1198-1209. 


231. Add. Annotations :—-As to (4) Refd. Banque 
Belge v. Hambrouck, [1921] 1 K. B. 321; 
Anchor Donaldson v. Crossland, {1929] A. C. 

Generally, Mentd. Dominion Coal Co. 

vw. Maskinonge S.S. Co., [1922] 2 K. B. 132; 

Boston Corpn. v. Fenwick (1928), 129 L. T. 

166; Holt ». Markham, [1923] 1 K. B. 504; 

Cantiare San Rocco, §8.A. v. 

building & Engineering Co., ([1924] A. C. 226; 

Bowling v. Cox, [1926] A. C. 7513; Marconi’s 


297. 


nom. FRY v. K. B. 292. 


237. 


Enauiso aND Empire Dicest SUPPLEMENT. 
Wireless Telegraph Co. v. Newman, [1930] 2 
Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 A. O. 1. 


New Waterworks 238. 
| 


566 ; 
239. 


Vol. 
247 e 


254. 


Clyde Ship- 
263. 


Add. Annotations :—Mentd. Pratt v. British 
Medical Assocn., [1919] 1 K. B. 244; Prager v. 
Piste Stam 

oland v. 


Add. Annotations :—As to (2) Refd. Kredit- 
bank Cassel G.M.B.J]. rv. Schenkers, [1927] 
1 K. B. 826. Generally, Refd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Mentd. Janvier v. Sweeney, [1919] 2 
K. B. 316; Pratt v. British Medical Assocn., 
{1919} 1 K. B. 244. 


Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 


Add. Annotations :—Generally, Mentd. Cal- 
menson v. 
(1920), 125 L. T. 129; Dey v. Mayo, [1920] 
2 K. B. 846; Everett v. Griffiths, [1921] 1 
A. C. 631; Hearn v. Southern Ry. (1925), 
41 T. L. R. 805; Jones v. Great Weatern Ry. 
Co. (1930), 47 T. L. R. 39. 


Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 


& Heacock, [1924] 1 K. B. 
arr, [1927] 1 K. B. 236. 


Merchants’ Warehousing Co. 





PART I. SECT. 7, SUB-SECT. 4.—C. 

sa. Dividends payable a share- 
holder’s death—Belong to legatece.j-—— 
BRYSON vt. Bryson (1927), Q. KR. 65 
S. CO. 112.—CAN. 


PART I. SECT. 7, SUB-SECT. 5. 

ul, ——- Appointment of tnterim 
liquidator—N olurithstanding curator ap- 
pointed. }—Ite HOME BANK OF CANADA 
(Ont.), {1023} 4 D. L. R. 891.— CAN, 

x i. Pensions fund society—Right of 
members to fund.j}—-Where the merger 
or winding up of a bank constitutes a 
cessation of employment. & a pensions 
fund society has heen founded in 
accordance with Pension Fund societies 
Act, R. 8S. C., 1906 (¢. 123), meombors, 
ex-members & penslouers rank for 
dixtribution of the funds of the roclet y 
according to the byelaws of the socicty 
regardless of the general law unless the 
bye-laws muhe no provision for the 
cabo in question.—2te SocinTR DE LA 
CAISBE DE RETRATIE DE LA BANQUE 
NATIONALE, TRUDIL wv. LEMOINE, 
11926) 4 D. L. RR. oT: (1925) 8. CO. RR. 
698 ° affd., (1926) 3 LD. L. h. 988.—CAN. 


b (p. 157) i, Bank not properly 
incorporated— Efficct wpon position af 
shareholders.\— Ke Wlomk BanK o¥r 
YANADA, [1927] 1 DD. 1. RR. 871; 89 
DL. RR. 654; 8 C. B. RR. 143.—CAN, 

j i. Debt tv party luble as 
surcty.}-—-In the winding up of a bank 
& person Hable to the bank as surcty 
may set off his personal right against 
the bank as a dopositor, where both 
debts eaist at the time of the winding 
UP.—-CLARKSON ©. HORINET, (1925) 4 
D. I. R. 778s varying, 26 0. W. N. 


466.—CAN 

3 hi. Debt to party liable as 
partner.}—-A partner, with his co- 
partner, was sued by the liquidators 
of an Insolvent bank for a partner- 
up debt, for which he had pledged his 
individual deposit in the bank :—Zeld : 
he was entitled to have his separato 
deposit apphed, eithor as a sct-off 
in the action, or against the partnership 
debt.— CLARKSON v, SmitH & GoLn- 
BERG, [1926] 1D L. R. 609; 58 
O. L. h. 211.—CAN, 

iii, ——.}—-ChLarxson & Homer 











BANK OF CANADA %. LAANCASTER (1927), 
38 B.C, RR. 217.—CAN. 


223 i. Liability to contritute--7'rus- 
ice.}—Hleld : not personally Hablo, as 
tho will was sulllciently “ named " in 
the books of the bank in connection 
wit’ the actual holding.—Jte Homer 
Bank OF CANADA, NATIONAL TRUBT 
Co.’s Case (1925), 67 O. Le H. 273 5 
ee lt. 644; affg. 50. B. lt. 318.— 


sb. Action by vank—Scecurity for 
costs. }-—Order mude.— HOME BANK v. 
HAMONA FARMERS ASSOCN., [1927] 1 
pe R. 528; 21 Sask. L. R. 420.— 


PART I. SECT. 10, SUB-SECT. 1. 

a (p. 159) f. -———.}— CUN- 
NINGHAM 0. NORTHERN BANKING Co., 
LTD., [1928] N. I. 112.—-IR. 


ac. Right to give consent for adding 
bank as parly.)—A local manager of 
a bank has authority to give the con- 
sent in writing required by Rules of 
Ct., r. 41, for the adding of a pitf.— 
Koacn vo. Prat, (1922) 2 W.W.7R.174; 
ae DL. R. 408; 15 Sask. L. R. 324.— 





f (p. 160) 1. -—— -}—The local 
manager of a bank, in answer to the 
{nquiry of u customer, informed him 
that a choque held by him was good, & 
the customer indorsed the cheque & 
left It with the manager to be applied 
against his debt to the bank, &, relying 
on such = assurance permitted his 
position as against the maker of the 
cheque to be altered to his projudice. 
On the failure of the maker to provide 
funds to mect the cheque :—Zield : the 
bauk was estopped from denying that 
the customer paid in the amount re- 
presented by the cheque. — BanquEr 
D'HOCHELAGA 0. BRUNET, [1925] 2 
W. W. R. 447.-—CAN. 


{ (p. 160) ii. .}~The 
acceptance of a cheque by a | bank 
managor {is binding on the bank, 
although at the time the drawer has 
insiuflicient funds to meet it.—LEDUc 
v. La BANQUE D’HOCHELAGA, [1926] 1 
Dp. lL. R. 4333 {1926} Ss, Cc. R. t6.— 
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245 1. Guaranteeing repayment of 
loan—Made by third party to custumer.] 
—Held: not within the ostensible 
authority of a local branch manager 
of a bank.—SrrvEns v. MERCHANTS 
BANK OF CANADA, {1920) 1 W. W. R. 
62; 49 D. L. R. 528; 30 Man. L. R. 


248 ii. —— Delivery up of keys to 
purchaser from customer without getting 
cheque.J—Vitf. sold his business & 
agreed to assign to the purchasers the 
loase of the premises upon which the 
business was carried on. Jlitf. sent 
the keys of the preinises to deft. C., 
manager of a branch of deft. bauk, in 
uw letter, in which he requested C. to 
hand the keys to W., one of the 
purchasers, upon receiving from W. a 
cheque fora named sum. C., without 
getting the cheque, gave up the keys 
to the landlord of tho premises, who 
handed them to W.:—I/eld: (1) C. 
had failed to carry out the termes of 
his instructions; (2) the keys were 
sent to C. in his capacity as manager, 
& the transaction was within the scope 
of his authority as such; (3) the onus 
of proving damage was on plitf., & 
be had not satistiod it.—-GARBER »v. 
UNION BANK OF CANAD OAK: 
46 0. L. R. 129; 17 O. W.N.£6.-—-CAN, 


250 ii a. .}~<As the 
terms of Mercantile Law (Scotland) 
Amendment Act, 1856 (c. 60), 8s. 6, 
are nnenulroced & unambiguous, they 
cannot be construed as relating only 
to the case where the representations 
are founded on as the basis of a sub- 
stantive action. but must equally 
apply where they are founded on 
in defence.—UNION BANK OF SCOT- 
ene vt. TaYLor, [1925] 8. C. 835.— 


sd. Agreeing to forward bankers’ 
draft.)—Held: as the promise by the 
acting manager to forward the draft 
Was a voluntary act without remunera- 
tion & not part of his duty as an officer 
of the bank, the bank was not Hable 
for his failure in performing it.— 
MAXWELL v. UNION BANK OF CANADA, 
dare W.W.R. 7; 69 D. L. R. 130. 











Part 1!.—Business 


264. Add. Citation :—sub nom. BANK OF AUSTRA- 
LASIA v. BANK OF AUSTRALIA, 12 Jur. 189. 

270. Add. Annotation :—Mentd. Ipswich Per- 
manent Money Club v. Arthy, [1920] 2 Ch. 

270a. Cheque presented after business hours— 
Right of bank to deal with cheque.}—Pitf. 
had an account with defts.’ branch, the 
closing bour of which was 3 p.m. Pitf. 
drew a cheque in favour of W., & handed it 
to W. at such an hour that it was impossible 
for him to present it for payment before 
3 p.m. He did, in fact, present it for pay- 
ment shortly after 3 o’clock, & received 
payment. Later in the day pitf. decided to 
stop payment of the cheque, & sent his son 
to the bank at the hour of opening on the 
following morning, but he then found that 
the money had already been paid :—Held : 
a bank is entitled to deal with a cheque 
within a reasonable business margin after 
their advertised time of closing, & in cashing 
the cheque defts had acted within their 
rights.—BAINES v. NATIONAL PRrovINctIaL 
Bank, Lrp. (1927), 06 L. J. K. B. 801; 
137 L. T. 631; 82 Com. Cas. 216. 

272. Add. Annotations :—Consd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Refd. J.ondon Joint Stock Bank v. Macmillan 


277. 
278. 
279. 
281. 


282. 


& Arthur, [1918] A. ©. 777. Mentd. ke 
rico a Pole v. Pattenden, [1920] 1 
Ch. j 


274. Add. Annotation :— Consd. Ite Farruw’s Bank, 
{1923] 1 Ch. 41. 


Bank stopping payment before final 
clearance of cheque received for collection.]—— ' 
Re Farrow’s BANK, Lrp., Nu 47a, post. 

275. Add. Annotation :-- Refd. Garrard v. James, ' 
[1925] Ch. 616. 


276. Add. Annotation :—Consd. Joachimson  v. 
Swiss Bank Corpn., [1921] 3 K. B 110. 
276a. —— ——— At branch where account 
Kept.}—In the absence of special agreement, 
it is an implied term of the contract between 
a bank & its customer that the promise of 
the bank to repay a balance is a,promise 
to repay it at the branch of the bank where 
the account is kept & not till after demand 
at that branch. The obligation of the bank 
is local, although after local demand & refusal 
to pay the bank is liable to be sued wherever 
it can be served. When local demand must 
be met by payment in a foreign currency 
the remedy available in an English ct. for 
refusal to pay is a cause of action in damages 
for breach of contract & not for debt.— 
RICHARDSON v. RICHARDSON, [1927] P. 228; 


274a. 








Vol. I1.— Bankers. Cases 264—-282a. 


of Banking. 


96 L. J. P. 125; 187 L. T. 492; 481. iL. BR. 
6381; 71 Sol. Jo. 695. 

sldd. .innotution ;:—Refd. Halliwell v. Ven- 
ables (1030), 90 L. ff. K. B. 353. 

Add. Annotation :*-Mentd. MRederi Akt. 
Transatlantic v. Drughorn, [1918] 1 K. B. 304. 
Add. Annolution :—Mentd. The Tervacte, 
[1922] P. 269. 

Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 204. Montd. 
Quebec Ry. Light, Heat & Power ('o. v. 
Vandry, [1920] A. C. 662 ; McDonald v. Nash 
{1924} A. C.625; Samuel v. Dumas, [1924] 
A. © 481 ; Ouellette v. Canadian Pacific Ry., 
[1925] A. U. 569; Gilbert v Gilbert & Bougher 
(1927), 06 I. J. P. 13873 Shotts Iron Co. v. 
Curran, ({1929] A. C. 4090; ‘Tilling-Stevens 
Motors v. Kont County Council & Transport 
Minister, [1929} 1 Ch. 66. 


Add. Annolations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 IX. B. 828. Refd. Admiralt 

Comrs. v. National Provincial & Union Ban 

of England (1922), 127 L. T. 462; Jones v. 
Waring & Guillow, [1026] A. 0. 670. Mentd. 
Steam Saw Mills Co. v. Baring, [1922) 1 Ch. 244. 


282a. Account opened in assumed name—Payment 


in of cheque obtained by duress— Payment out 
on forged cheques—Action by party whose 
name assumed.|—-Pitf. brought an action 
against deft. bank for £125,000, money had 
& received by defts. to his use. Vitf.’s case 
was that an account was opened in his name 
at a branch of dett. bank by some one other 
than himself, that a cheque tor £160,000 
payable ta tus order wan patu iaivy ule avvuunys 
& that on the following day a forged cheque, 
purporting to be drawn by pltf., for £130,000 
was cashed by one II., the balance being 
afterwards withdrawn by H., by means of 
other forged cheques Defts. alleged that 
the cheque for £150,000 was obtained by 
blackmailing conspiracy from one A., who 
was discovered by one WN. with pltf.’s wife 
In come circumstances, & that the 
proceeds were shared between the con- 
spirators, whom defts alleged to include, 
among others, pitf., pitf.’s wifu, & H. & N. 
Pitf. & his wife denied that they took part 
in any conspiracy, & pitf. said that, when he 
heard of the relations between his wife & A., 
he instructed H., who represented himsclf to 
be a solr., to take divorce proceedings, & 
that, when the sum of £25,000 was handed 
to him by H., he, pltf., passed the arnount 
on to his wife & said that he would have 
nothing more to do with her, & that he 


PART Il. SECT. 1, SUB-SECT. 2. 

b i. ——.} BRANDON tv. BANK 
MONTREAL, [1926] 4D L. HK. 182; 
oO. L. R. 268.—CAN. 

275 va. ——— -}—A de- 

osit of money in a bank to meet a 

aft is not payment of the draft. The 
money 80 doposited must be appro- 
printed by the depositor thereof to the 
aft. here the bank is authorised 
so to appropriate the money it acts in 
doling so as ageut of the depositor, &, 
if it fails to carry out ite dutics as such 
agent, the loss falis on its principal. 
St is possible for a bank while acting 
as agent of the drawer of a draft for 


OF 
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the purpose of collecting it to act also 
_s agent of the drawee in appropriating 
tho mouey.— BRANTFORY CORDAGE CO. 
v. MILNE, art 1D. L. BR. 562, (1925) 
1 W. W. R. O11; 35 Man. L HR. 17; 
aff, (1925) 1 D. L. R. 92, (1995) I 
W. W. It. 442.—CAN. 

275 vii. —— In Canadian paper 
tu Amertcan bank—In what currency 
payable by bank.}—Held: ypitf'» do- 
posits created ceagrag ¢ the relation of 
debtor & creditor, & the bank’s obliga- 
tion under that relationship was to 
repay the exact amount of mououcy 
which was received on deposit. 
Whether amounts of deposits repayable 
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in Canadian or Amerlean cucrency 
discussed.—-SHEPPARD v |} Instr [I VNTER- 
NATIONAL Bask or Swill Gass, 
{1924} 1 DD. L. R vk2 ’ 1 W. WwW. R. 
290.—CAN. 


275 vii. -~—- Cheque delivered 
to bank to te cashed J—Tho fact that 
the holder of a cheque delivers it to a 
bank to be cashed does not constitute 
a deposit nor render the bank lus 
debtor, & the bank has no right to 
not off against the proceedx of the 
cheque a debt owing to it by the 
holder.—Royxrv v. ROYAL Hab vr 
CaNava, [191812 W W. R 791, Jf 
Sask. L. R. 218.-—-OAN. 





learned later that A. had paid £160,000. It 
was to recover the difference between these 
two amounts that the action was brought. 
The jury found that there was a conspiracy 
to pee money from A. by catching him with 
pltf.’s wife, but that pltf. & his wife were not 
parties to the conspiracy, that A. was in- 
duced to with the money through fear, 
& that parting with it was not free & 
voluntary :—ZHeld: pltf. never got the pro- 
perty in the cheque for £150,000 & could 
not suc in conversion, & he had no right to 
sue in contract because the dealings with 
dett. bank were not on his behalf, & therefore 
he had no title to the cheque, & the action 
failed.— ROBINSON v. MIDLAND BANK, LtD. 
(1925), 41 T. L. R. 402; 69 Sol. Jo. 428, 
284a. —- Effect of mere book entries.) — In 
dealings between banker & customer, where 
it is sought to treat a mere book entry as 
& payment, some other circumstances must 
be present & relied upon to enable the 
customer in whose favour it is made to 
succeed, either some express previous 
authority to pay, or a communication of the 
making of the entry to the customer & an 
acting upon it by him; there must be, in 
effect, both a payment by one party & a 
receipt by the other, or an alteration in the 
position of the customer in whose favour 
the bvok entry was made.—Britisu & 
NORTH EUROPEAN BANK, Lip. v. ZALZSTEIN, 
[1927] 2 K. B. 92; 96L. J. K. B 539; 187 
L. T. 127; 43 T. L. R. 209. 


288a. ——— Bills specifically appropriated to one 
account—Payment of proceeds to other 
account.|——-A banker who has agreed with a 
customer to open two accounts in his name, 
& who holds bills which the customer has 
specifically appropriated to one account, is 
not entitled, without the customer's consent, 
to transier the proceeds of such billa to the 
other account.—GREENHALGH (W. P.) & 
Sons v. UNION BANK OF MANCHESTER, [1924] 
2 K, B. 158; 93 L. J. K. B. 844; 181 Is. T. 687. 


208. Add. Annotation :—Refd. Taxation Comrs. v. 
Fae ar ai & Australian Bank, [1920] 


292a. —— ———- ——.J]—(1) The word “ cus- 
tomer”? in Bills of Exchange Act, 1909 
(No. 27 of 1909, Commonwealth), s. 88 (1), 
which 1s in the same terms as the above scct. 
signifies a relationship in which duration is 
not of the essence, & includes a person who 
has opened an account on the day before 
paying in a cheque to which he has no title. 
(2) Tho negligence referred to in the sub- 
sect, is negligence in collecting the cheque, 
not in opemng the account. The test is 
whether the paving in of any given cheque, 
coupled with the circumstances antecedent 
& present, was so out of the ordi course 
that it ought to have aroused doubt in the 
banker’s mind, & caused him to make 
inquiries. The standard of care required 


284 u Moneys held to manager's 








Annotations As to (2) Apia. 
Bank (1998), 30 T. L. H. 229 
land Bank 


Chartered 

K. B. 40. Refd. Underwood 
Shiobonan ys Rep: 
Com Cas. er. 


292b. ——— Another bank for whom 


298. 


204. 
297. 


ENGLISH AND Empree Dicest SUPPLEMENT. 


is that derived from the practice of bankers. 
-—~TAXATION Comms. v. ENGLISH, ScorTisH & 
AUSTRALIAN BANK [1920] A. ©. 683; 89 
L. J. P. 0. 181; 128 L. T. 34; 367. LR. 


Hampstead Grdns. v. Barclays 

° Conad. Auchteroni 0. Mid- 

8) 2 K. B. 304. Apld. Lioyds Bank v. 
lia & China, 


‘Bank of India, Australia {1929} 1 


ood v. Bank of Tiverpoc!. Same 
(1924]1 K. B. 775; London & Montrose 
airing Co. v. Barclays Bank (1925), 31 


eheque 
collected-——Bills of Exchange Act, 1882 (c. 61), 
8. 82.;—(1) The word ‘“ customer” in the 
above sect. “ee to another bank for whom 
the bank, which relies on the protection of 
the sect., collects a cheque. 

(2) The words “receives payment ”’ in the 
sect. apply to a bank which receives payment 
as a collect bank.—ImMPoRTERS CO. v. 
WESTMINSTER BANK, [1927] 2 K. B. 297; 
6 L. J. K. B. 919; 187 L. T. 693; 43 
T. L. R. 639; 32 Com. Cas. 369, O. A. 


Add. Citation :—88 L. J. K. B. 55. 


Add. Annotations :—Consd. Auchteroniv. Mid- 
land Bank, [1928] 2 K. B. 294 Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] $3 
K. B. 110; Re Polemis & Furness, Withy, 
{1921} 8 K. B. 660; Jones v. Waring & 
Gillow, [1926] A. CO. 670. 


Add. Annotation :—Mentd. Guaranty Trust 
Co. of New York v. Hannay, [1918] 2 K. B. 623. 
Add. Annotations :—Mentd. Calmenson v. 
Merchant’s Warehousing Co. (1920), 126 
L. T. 129; Everett v. Griffiths, [1921] 1 
A. C. 631; Hearn v. Southern Ry. (1925), 
4117. L. R. 806; Jones v. Great Western Ky. 
Co. (1930), 471. LR. 39. 


298a. Remittance sent abroad on request—Obliga~- 


300. 


tion of bank.]—Pitfs., customers of defts, 
bankers in London, instructed them to 
transmit money to a person in Rumania, 
& defts. sent a cheque by registered post 
to him personally. The cheque never 
reached him, but someone a parently put 
on it a forged indorsement of his name, & 
it was eventually cleared through a bank in 
Poland, & defts. debited plitfs. with the 
amount. In an action for neghgence pltfs. 
alleged that defts. should have sent the 
cheque by a letter which was insured in 
addition to being registered :—Held: as the 
loss of a cheque was a rare occurrence, & 
as the standard of defts.’ duty should not 
be measured by a consideration of all the 
precautions which subsequent events might 
suggest. the action failed.—Osz GQESELL- 
SCHAFT, ETC. v. JEWISH COLONIAL TEUST 
(1927), 48 T. L. R. 398. 

Add. Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 
85 T.L.R.142. Refd. Brown v. Swan (1921), 
37 T. L. R. 787. 


801. Add. Annotation :—Consd. Brown v. Swan 


obtaining his consent thereto..—WatL- 


(1921), 37 T. L. R. 787. 
a unit & indivisible.—Warsrs v. RoYab 


own account |—BLENKHORN ©. Rov ab 
Bank (1920) 60 N. 8. R, 388,—CAN, 





289 ii. —— }—In the abse 
of any special contract to keep a 


fhe" bank without notifying bim or 


LINDBR &. IMPERIAL BANK OF CANADA, 
{1926] 4D. L. R. 390; (1825)3 W. W. R. 
409.—CAN, 


PART II. SECT. 1, SUB-SECT. 3.—A. 

8018. —— ——.}— For certain 
limited purposes abranch bankm ~— 

\ treated as a eoparave urmunisavion, pur 

for al] purposes of liability a bank is 
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BANE OF CaNaba, [1923] 4 D. L. BR. 
1306; 63 0. L. R. 643.— ~~ 


Be, oye etetans eet, paeenaeed anch 

for collection—. }- 

Where a branch office of a in 
the usual course of 


for reward, sends to another office of 
the bank for collection on behalf of 
a customer negotiable documenta of 


802. Add. Annotations :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669; Richard- 
son v. Richardson, [1927] P. 228. 


803. Add. Citation :—63 Sol. Jo. 246. 


304. Add. Annotations :—Consd. Elliott v. Bax- 
Ironside, (1925] 2 K. B. 301. Refd. Kimber 
Coal Co. v. Stone & Rolfe, [1926] A. CO. 414; 
Kettle v. Dunster & Wakefield (1927), 43 
T. L. RB. 770. 


310. Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Oorpn., [1921] 3 K. B. 110. 
Mentd. Re Gunsbourg, Ez p. Trustee, [1919} 
B. & O. R. 90. 


812. Add. Annotations :—Generaily, Refd. Earle v. 
Hemsworth R. D. C. (1928), 140 L. T. 69. 
Mentd. Joachimson v. Swiss Bank Corpn., 
{1921]3 K. B. 110. 


817. Add. Annotations :—As to (1) Refd. Joachim- 
son v. Swiss Bank Corpn., {1921} 3 K. B. 110. 
Generally, Refd. Richardson v. Richardson, 
[1927] P. 228. 


380. Add. Citation :—40 L. T. 404. 


881. Add. Annotations :—Refd. Jones v. Waring & 
Gillow, [1926] A. OC. 670. Mentd. Molt v. 
Markham (1922), 128 L. T. 719. 


832. Add. Annotations :—Refd. British American 
Continental Bank v. British Bank for Forcign 
Trade, (1926] 1 K. B. 328; Jones v. Waring 
& Gillow, [1926] A. C. 670. 


888. Add. Annotations :—Consd. British American 


Continental Bank v. British Bank for Foreign | 
Trade, [1926] 1 K. B. 328; Jones v. Waring | 
| 


& Gillow, [1926] A. C. 670. 


833a. ——_— Payment into account under belief that } 


customer alive—Liability to refund.]—Where 
money has been paid into the current account 
of the customer of a bank under a mistake of 


Vol. If1.—Bankers. Cases 302—363. 


338a. ——~ Jolnt account—-Including proceeds of 
theft.) — Tum AbDMMmALTY v. Minis (1908), 
Times, Occ. 29. 

838b. Necessity for demand—Whether condition 
precedent to action against banker on account.) 
—Where money ia standing to the credit of a 
customer on current account with a banker, 
in the absence of a special agreement a 
demand by the customer is a necessary 
ingredient in the cause of action against the 
banker for money lent. —JOACHIMSON v. 
Swiss Banx Oorpn., [1921] 3 K. B. 110; 90 
L. J. K. B. 978; 125 1. 0. 388; 87 T. L. R. 
5634; 65 Sol. Jo. 434; 26 Com. Cas. 196, 


C. A. 

Annotations :—Consd. Admiralty Comrs. v. National Pro- 
vincial & Union Bauk of Kngland (1922), 38 TT. L. Rh. 4923 
Richardson v. Richardson, (1927] BP. 288 3; Doulas v. 
Lloyds Bank (1929), 34 Com. Cas. 263. Refd. Ite Hritish 
American Continental Bank, Credit Goneral Lelrovis’ 
Claim, eae Gh. 589; Prosperity v. Lioyds Rank 
(1923), 39 T. L. R. 372; 'Tournter v. National Provincial 
& Union Bank of England, [1924] | K. B. 461. 

842a. —-—- Account in credit—Reasonable notice.) 

—In the absence of special stipulation a 
banker can close his customer’s banking 
account in credit only on giving him a reuson- 
able notice, dependent on the nature of the 
account & the facta & circumstances of tho 
case. When a banking account, oponed by 
pitfs. with defts., & having a credit balance 
of some £7,000, was so interwoven with a 
‘“‘gnowball "* scheme of insurance devised by 
plitf{s. that it became in respect to arene 
tions to the scheine a part thereof :—Held: 
a month’s notice by detts. to discontinue the 
account waa not, in the circumstances of the 
case, sufficient, but an injunction restraining 
defts. from closing the account must be 
refused.-—Prosreniry, Lep.v. LLoybps BANK, 
Lro. (1923), 30 T. L. KR. | 


| 342b. Existence of account -Proof of—Effect of 


non-existence of entry in material books. |-— 


834. 


debta, such as Bartictpation certificates 

issued by tho 

hich, having been indorsed by the 

roducer, are, in effect, made 
bearer on surrender thereof 


Ww. 


makes no inquiry of the receiving 


fact, such as the belief that the customer is 
still alive & entitled to the money, the moncy 
can be recovered back from the bank without | 347. 
joining the customer’s legal personal repre- 
sentatives as defts. to the action.—Ap- | 
MIRALTY Comms. v. NATIONAL PROVINCIAL 
& UNION BankK oF ENGLAND, Lip. (1922), | 
roe L. T. 452; 38 T. L. R. 492; 86 Sol. Jo. , 

au bse } 
Add. Annotations :—Consd. Iie Hodgson’s 863. 
Trusts, Public Trustee v. Milne, [1919] 2 Ch. 
189. Refd. Bradford Old Bank v. Sutcliffe 
(1918), 88 L. J. K. B. 85; Albemarle Supply 
Co. v. Hind (1927), 443 T. L. It. 652. 


858. 





nadian Wheat Board, 
ayable 





whose 317 xi. Account in trade name.) 
terms deny responsibility In the Wheat —Where an individual keepa his bank 
Board with respect to indorsementa, account under a trade name & is sued 
fa to recelve a return letter of & his banker is garnisheed, {t is for the 
acknowledgment sen office bankers to satisfy themselves that the 


fund is be 
into ct.—SmiTa o. 
2 W. R. 235; 23 


vy. CANADIAN BANK OF COMMERCE, 
{1918] 3 W. W. KR. 185.—CAN. 


PART II. SECT. 1, SUB-SECT. 4. 


judgment debtor named {fs the person 
poop ny such account, & if satisfied 
beyond reasonable doubt that the right 


GaUTSCHR, 
B.C. ft. 


Doveiass v. LLOYDS BANK, No. 103a, post. 
Add. Citation :-—affg. S.C. sub nom. lve 
Gross, kz p. ADAIR (L87L), 24 G. T. 198. 
Add. Annotations :—Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1021] 
3K. B. 532; Tho Tervacte, [1922] P. 259; 
Dulf Development Co. v. Kelantan Govern- 
ment, [1923] 1 Ch. 385. 


Ada. Annotations :~-Consd. Banque Helge v. 
HMambrouck, [1921] 1 K. . 32). Refd. Re 
Hodgson’s Trusts, Public Trustee v. Milne, 
(1918) 2 Ch. 189. Mentd. Jte Wait, [1927] 1 
Ch. 606. 


account, & defts. Immediately, without 
reference to pitf., paid the pote for 
£119 19a. 10d. & dobited pitf.’s account 
with the amount by which his funds 
in the hands of defta. were insufficient 
to meet the note :—J/eld: dofts. wore 
at liberty to apply whatever funds of 
pltf. they had in hand in satisfaction. 
pro tanto, of the note of which they were 
the holders for valne.—Br tL v. UNION 
BANE, (1923) N. 4. L. Kk, 379.— N.Z, 


PART Il. SECT. 2, SUB-SECT. 2.—B. 


to pay it ; ; i 
. Right of bank to refuse to pay. 
sf ght of ba r oa ta 


1917) 
55.— In order to hold « banker § 
refusiug to pay & demand of his 


customer Lhe custoiner belng an exor., 


fails to take immediate atops in the PART IL. SECT. 2, SUB-SECT. 1 & draw! . 
° - i. ne a cheque as exor., therc 
ge are Sita rae Se brag cio wernt 834 v. ——.}—Pitf. made a promise must In the first be some mis- 
tke lems thensats ee tha ocuments ory note in favour of &., which was application, some breach of trust In- 
want to ear cnaithorasa stop P8Y- dishono on presentment. Both tended by the exor., & thero must in 
NEL eg terra pe person.~~ banked defts., to whom 8. was tho second place be proof that the 
Soeny oy ee BaNE OF CANADA, indebted on 0 ra greater bankers are privy to the intent to 
{ 13 W. W. RB. 1330.—CAN. sum than the amount of the note. make their pplication of the truss 
303i. ——- ——- ———.}-GakRIOCH Subsequently pitf. paid £100 into his funds. If it be shown that any Lut- 
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Cases 378—387a. 


878. Add. Annotation :—Mentd. Tournicr v. 
National Provincial & Union Bank of 
England, [1924} 1 K. B. 461. 


380a. Payment of principal’s money to own account 
—Bank without notice—Retention against 
overdraft,J)— Re SANGSTER, GREEN v. MOCKEIT 
(1894), 10 T. L. R. 184. 


88ia. Trust moneys credited to private account -— 
Liability of bank.]—Resp. bank agreed with 
applis. to furnish applts.’ agent with cash 
in exchange for drafts upon applts. The 
cash, a8 resps. knew, was to be used in pay- 
ing for grain to be purchased for applts. by 
their agent. Jn numerous cases resps. 
instead of giving the agent cash credited the 
drafts, wholly or in part, to the agent’s private 
account which was generally oveidrawn. 
Applts. sued resps. to recover the aggregate 
amount, with interest, of specified drafts, 
or pu of drafts which had been thus 
applied; the agent was not joined as a 
party. Kesps. alleged but did not prove 
that the agent had paid for grain by cheques 
on Jus private account. The Ct. of Appeal 
ordered an account to ascertain what loss 
appits. had sustained :— eld: resps. having 
been parties to a misapplication of trust 
funds, applts. were entitled to judgment for 
the amount gucd flor.-- Brivis AMERICA 
Enivatorn Co, 1. BANK oF Brrrish Norrit 
America, [1019] A.C. 658; 88 OL. J.P. Cc. 
1163; 121 1. 9. 100, PL. 


-—-—,]—lTor some 
1919 one U., a merchant, had a banking 
account at defts.’ bank. In that year he 
converted himself into a limited co., all the 
shares being allotted to himself except one, 
which was held by his wife. A debenture 
in the form of a floating charge over the 
assets of the co. was issued to a creditor of 
U. as a security for his debt. The arts. of 
assocn. Of the co. incorporated Table A. by 
par. 71 of which the business of the co. is 
to be managed by the directors. By the 
arts. U. was appointed sole director. After 
the formation of the co. U. kept on his private 
banking account with defts. as before, they 
having notice that his business had been 
transferred to the co. The co. had a separate 
account, which was kept at another bank, 
but defts. had no knowledge of that fact. 
U., as sole director, became possessed of a 
number of cheques, some crossed & others 
uncrossed, drawn in favour of the co. He 
indorsed them “A.L.U., Litd.—A.L.U. sole 
director,’’ & paid them into his own account 
with defts. instead of paying them in to the 
eo.’s account with the other bank. Defts., 
without inquiring whether the co. had a 
separate banking account, collected the 
cheques & credited U. with the proceeds, 
which he misappropriated. When doing so 
they treated him as being identical with the 


887a. 








vars before 
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co., as he owned all the shares, & overlooked 
the materiality of the cheques being drawn 
in the co.’s favour & not in his. In an action 
brought by the co. on behalf of the debenture- 
holder for conversion of the cheques :— 
Held: (1) defts. were precluded from setting 
up that U., when paying the cheques in to 
his own account, waa acting within the scope 
of his apparent authority as agent of the co., 
upon two grounds: first, that the act of an 
agent paying his principal’s cheques into his 
own rene Reh! to igang ete put ee 
on in , ey oug ave inquire 
whethiok the co. had ao separate banking 
account, &, if it had, why the cheques were 
not paid in to that account, & that their 
failure to make that inquiry amounted to 
negligence; &, secondly, that U. when 
paying in the cheques did not purport to 
act as the co.'s agent, but as being himself 
the co., & that defts. so treated him ; (2) with 
respect to the cheques which were crossed 
the omission to inquire about the co.’s 
banking account disentitled defts. as collect- 
ing bankers to the protection afforded by 
Bills of Exchange Act, 1882 (c. 61), 8. 82. 

A customer of a bank paid into his account 
some cheques to which he had no title. 
Immediately on his so paying them in the 
bank credited him with the amounts of the 
cheques in their ledger, but there was no 
agreement between the bank & the customer 
that be should be allowed to draw against 
the cheques before they were cleared, nor 
did he in fact draw against them until after 
the bank had reccived the proceeds :— 
Held: (3) apart from any question whether 
the bank had notice of any defect in the 
customer’s title, they were not holders in 
due course, there being no evidence that they 
took the cheques for value. The mere fact 
that bankers credit a customer with the 
amounts of cheques before they are cleared 
docs not make them holders for value; in 
order to entitle them to that character there 
must have been an agreement, express or 
implied, that the customer should be allowed 
to draw against the cheques before clearance, 
& that agreement must have been acted upon. 
—UNDERWOOD (A. L.), Lrp. v. BANK oF 
LIVERPOOL, SAME v. BARCLAYS BANE, [1924) 
1K. B. 775; O38 L. J. K. B. 690; 131 L. T 
271; 40 T. L. R. 302; 68 Sol. Jo. 716; 29 
Com. Cas. 182, 0. A. 

olitions :—As to (1) Apld. London & Montrose Ship- 


—se oe = To ere Teg YO me wwnese ys ww 8 31 
tt (Liverpool) v. Barrluys Bank (1927), 
137 L. 7.443. Consd. Auchteroniv. Midland Bank, {1928} 
2 K. B. 204. Apld, Lioyds Bank v. Chartered Bank of 
India, Australia & China, {1929} 1 K. B. 40. RBefd. 
Kreditbank Cassel G. m. b. H. vr. Schenkers, [1926] 2 
kK. B. 450; Houghton v, Nothard, Lowe & Wills, 11927) 
1 K. B. 246; Fenton Textile Assocn. v. Thomas (1929), 
45 'T. L. R. 264.3; Reckitt +. Barnett, Pembroke & Slater, 
{1929} A, C. 176. As to (2) Consd. London & Montrose 
tig Pasty ag & Repairing Co, v. Barclays Bank (1925), 
a ae ae Refd. Robinson v. Midland Bank (1925), 


Com. Cas. 67; Ligge 


ne ee me ee eee 


———— 


sonal benefit to the bankers themsels os 
is designed or atipulated for, that 
circumstance above all others will Dart 
readily establish the fact that the 
bpankers are in privity with tho breach 
of trust that is about to be committed. 
STANDARD Bank uv. ESTATE VAN 
RYN, [1925] App. D. 266.—S, AF. 


PART II. SECT. 2, SUB-SECT. 3.—A. 


3711. Joint account of persons not 
partners——Cheque drawn dd counter- 


manded by one after deccase of other-— | directions. But upon a subsequent 
notico to the bank by one of such per- 
sons that he claims it all, th 
{n dealing with the money thereafter 
in any way affecting such claim acts 
at ita own risk.—Iv 


Payment by bank—No righi of action 
uw eurmvor.}—RaADncriFFE ». BANK OF 
MOSTnaAD (1919] 2 W. W. R. 887.— 


871 li. —— Subsequent claim by one 
to whole account—Position of bank, j— 
Where a bank deposit is made in the | 
name of elther of two persons it is a 
notification that either one may deal | 
with tho funds & that the account 
will be subject to the contro] of oither 
of them in the absence of special 
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DANK, [1921] 3 W. 


g. Add “on ap 
653 ; 88 Ia. J. FP. 
100, P. Cc.” 





PART IL SECT. 2, SUB-SECT. 3.—B. 


389. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Banque 


Belge pour |’Etranger (Soc. Anon.) v. Ham- 
brouck, Spanoghe (1920), 128 L. T. 495. 
Mentd. Brocklebank v. R., [1925] 1 K. B. 52. 

891. Add. Annotation :—Distd. Re Harrison, Day 
v. Harrison (1920), 90 L. J. Ch. 186. 

391a. Cheques drawn by wife on bank 
manager’s advice—Titis of wife to balance.) 
—A husband, in 1908, transferred the 
money standing to a current account at his 
bank in his own name into the joint names 
of himself & his wife. He did not inform his 
wife of the joint account, & always drew 
cheques on the account himself. He dicd 
in Nov. 1919. The wife never drew any 
cheque on the account until shortly before 








his death, when he was in failing health & 


unable to attend to business. The bank 
manager then informed her of the joint 
account, & advised her to draw a cheque, 
which she did. The husband had also from 
time to time made deposits in the joint names 
of himself & his wife, & in Aug. 1919, con- 
solidated them into one deposit in the joint 
names. he wife never knew of this deposit 
until after her husband’s death. There was 
then found among his papers an envelope in- 


dorsed with the wife’s initials & containing 


the deposit receipt & a document in which 
he said: ‘‘ I would like this paying away at 
once if possible as under,” with a list of 
names with amounts against them :—Held: 
the money standing to the credit of both 
the current account & the deposit account 
belonged to the wife as survivor, & the 
document did not raise any presumption 
that the husband regarded the deposit as his 
own property.—J’e ILARRISON, DAY v. HAR- 
RISON (1920), 90 L. J. Ch. 186. 

402. Add. Annotations :—Refd. Joachimson v. 
Swiss Bank Corpn., {1921} 3 K. B. 110; 
Douglass v. Lloyds Bank (1929), 34 Com. 
Cas. 263. 

402a. Effect of need for notice of withdrawal.]— 
There is no difference in principle in the 
nature of a deposit requiring notice of with- 
drawal & a deposit not requiring notice of 
withdrawal.—He GLENDINNING, STEEL v. 
GLENDINNING (1918), 88 L. J. Ch. 873 120 
L. T. 222 ; 63 Sol. Jo. 156. 

408a. Loss of right to repayment— Laches.!—In 
May, 1866, one IF. deposited £6,000 with a 
Birmingham branch of deft. bank, upon the 
terms that he could withdraw the money at 
any time on giving fourteen days’ notice, & 
that interest should be paid on it at tho rate 
of G per cent. for the first three months, & 
thereafter at the current bank rate for the 
time being. In Aug. 18686, the bank repaid 
£2,500 of the £6,000 with interest due to 
that date, & a note of the payment was 
indorsed on the deposit receipt. In Nov. 
1866, a further indorsement was made show- 
ing that all interest then due had been paid, 
but after that date there was no record of any 
further payment by the bank of either 

rincipal or interest & no record of an 
Samand by F. for payment. fF. died in 1893. 
In 1927 a relative of F. discovered the deposit 


PART Ii. SECT. 2, SUB-SECT. 3.—E. 

$001. Joint account of husband & 
wife—Subsequent claim by wife to whole 
account—HBank entitled to set off sums 
advanced for husband's before 


——— 


notice of claim. }—HI uy ». Hocur.aga 
Bank, {192 


ag. Money paid to retire drafi— ° 


Vol. I1.—Bankers. Cases 389—499. 


receipt amongst some old papers, & sent it 
to the surviving exor. & trustee of E.'s will. 
He gave deft. bank formal notice to pay the 
£3,500, balance of the principal £6,000, 
together with interest, in fourteen days. 
The bank refused to ay, on the ground that 
it must be prosumed that the deposit must 
have been repaid long ago. ‘The exor. then 
brought this action to enforce payment, & 
the bank pleaded presumption of payment ; 
& although they refused {to pl Stat. 
Limitations, they claimed relief on the ground 
that F. & his representatives had been guilty 
of laches :—Held: although defts. could not 
wroduce evidence of repayment, the proper 
inferenco from all the circumstances was that 
that money must have been repaid, & tho 
action therefore failed. Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 8, makes an 
entry in bankers’ books primd facie cvi- 
donce of an account. 

Qu.: whether tho non-existence of any 
entry in material books is pe facie 
evidence of the non-existence of an alleged 
account.—-DOUGLASS v. LLOYDS BANK, Lrnp. 
(1929), 34 Com. Cas. 203. 

409. Add. Annotation :—Apld. Jte Westerlton, 
Public Trustee v. Gray (1919), 122 L. 'T. 204. 

409a. Assignment by order in writing to bank to 
pay third party sum on deposit—Unindorsed 
deposit receipt—Letter to assignee.}|—About 
a year before his death, which Lay pened in 
1917, testator handed to lis landlady, G., 
an envelope addressed to her describing it as 
a present to her. She was about to open it, 
when he took it from her hand & said ho 
would keep it for her & locked it up in his 
despatch box. After testator’s death there 
was found in his despatch box an envelope 
containing: (1) A deposit receipt for £500 
deposited with his bank in 1914; (2) an order 
in writing signed by testator directing the 
bank to pay to G. the sum of £500 then on 
deposit; & (3) ao lelter addressed to Q.: 
‘“‘ You have been very kind to me & I desire 
to make some return by giving you the 
amount £500 now on deposit at the ... bank 
as per receipt enclosed.”” The deposit receipt 
was not indorsed by testator & no notice 
was given to the bank of auy assignment till 
after his death, the interest on the sum on 
deposit having been carried by the bank to 
his current account :—Held: there was a 
valid & complete gift to G. of the sum on 
deposit by way of assignment under Jud. 
Act, 1873, s. 25 (6).— Re WESTERTON, PUBLIC 
TRUSTEE v. Gray, [1919] 2 Ch. 104; 88 
L.. J. Ch. 892 ; 122 L. T. 264 ; 63 Sol. Jo. 410. 

Annotation -——. rvd. & Apld. Republica de Guatemala 

v. Nunez, (1ve7| 1K. B. 669. 

410. Add. Annolalions :—Mentd. Ite Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104; Jee 
ltichards, Jones v. Rebbeck, [1921] 1 Ch. 5138. 

411. Add. Annotations :—Mentd. Ite Westerton, 
Public Trustee v. Gray, [1919] 2 Ch. 104; Le 
Richards, Jones v. Rebbeck, [1921] 1 Ch. 613. 

481. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 05 L. J. K. B. 045. 


4382. Add. Annotation :—Mentd. He City Life 
Assce. (1925), 42 T. L. R. 46. 


Lature of purpose for which drafi “paid 


1) 3 W. W. R. 430.—CAN. | —Lialiluy of bank to refund.)— Held 
pitfs. could recover from the bank ther 
PART ll. SECT. 4, SUB-SECT. 3. | amount paid by them to retire tho 


draft.—GisBONS & CARNES v. HOYAL 
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Cases 4598—644a. ENGLISH AND Empre Dicest SuppLEMENT. 


458. Add. Annotation :—Refd. Allen v. Royal Bank 
of Canada (1925), 41 T. L. R. 626. 
454. Add. Annotations :-—Refd. Slingsby v. Weat- 
me Bank (1930), 47 one %. 1. Mentd. 
Dey v. Mayo, [1920] 2 K. B. 846; Brown v. 
-ihoes (1921), 87 pe L. R. “187; Sutters v. 
(1922]1 A. O.1; Re Farrow’s Bank, 
noses | 1 Ch. 413 Underwood v. Bank of 
sat at & Martins, Underwood v. Barclays 
Bank (1924) 1 K. B. 776 ; Importers Oo. v 
Westminster Bank, [1927] p) K. B. 297. 
456. Add. Annotation :—Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 


479. Add. Annotation :—Refd. Sutters v. Briggs, 
{1922}1 A. 0.1. 

479a. Cheque credited before clearance—Whether 
bank holders for value—Bank stopping pay- 
ment before final clearance.|—(1}) Where a 
customer pays @ crossed cheque into his bank, 
the question whether the bank receive it as 
holders for value or as agents for collection 
18 @ pure question of fact. The fact that the 
cheque is immediately credited in the ledger 
does not necessarily make the bank holders 
for value. That inference may be rebutted 
by notices in the pass-book & paying-in slip 
or other evidence showing that the customer 
could not draw before clearance. 

(2) If the bank receive the cheque as agents 
for collection & stop payment before it is 
finally cleared at the clearing house, they 
can only receive & hold the proceeds as 
collecting agents for their customer, & not 
op the ordinary bank relationship of debtor 
& creditor. Consequently, in a winding up 
followmg on the stoppage the liquidator must 
pay the tull proceeds of a cheque cleared after 
he stoppage to the customer, although it 
was cleared shortly before the actual winding 
up.—le Farrnow's BANK, Lrp., [1923] 1 Ch. 
41; 92 J. J. Ch. 163; 128 L. T. 332; 67 
Sol. Jo. 78; (1925) B. & C. R. 8, O. A. 

479b. ——.]|— UNDERWOOD (A. L.), Lp. v. 
BaNK OF LIVERPOOL, SAME v. BARCLAYS 
Bank, No. 387a, ante. 

484. Add. Annotation :—Refd. Guaranty Trust 
oa of New York v. Hannay, [1918] 2 K. B. 
623. 

487, Add. Annoiations :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. Mentd. Holt v. 
Markham, [1923] 1 K. B. 604. 

489. arr on :-—Mentd. The Sheaf Brook, 


498. Add. Annotations :—Apld. London Provincial 
& South Western Bank v. Buszard (1918), 35 
T. L. R. 142. Refd. Brown v. Swan (1921), 
37'T. L. R. 787. 





—— 


| 


500. Add. Annotation :—Generally, Mentd. Brown 
v. Swan (1921), 87 T. L. R. 787. 

527a. What is negligence—Defective title of cus- 
tomer—Statutory protection of banker.]— 
SLINGSBY v. WESTMINSTER BANK, Lirp., No. 


691d, post. 
528. Add. Annotation :—Generally, Mentd. Under- 
wood v. Bank of Li 1 & Martins, Under- 


verpoo 
wood v. Barclays Bank, (1924) 1 xk. B. 776. 
537. Add. Annotations :—Consd. Barclay v. Mal- 
colm (1925), 183 L. T. 512; Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Mentd. Soc. 
Des Hoétels Le aa We Paris Plage v. Cum- 
mings, [1922] 1 K 
5388. Add. Annotation: :—Consd. Re Swinburne, 
Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


538a. .]— A. drew a cheque for £700 in 
favour of B. & gave it to B., who presented 
it forthwith. A. had current & deposit 
accounts at the bank, but her money on 
current account was not sufficient to meet 
the cheque without resort to the money on 
deposit. It had been the practice of the bank 
to allow A. to overdraw her current account 
so long as the overdraft was covered by 
her money on deposit. The" bank refused 
payment of the cheque, not because of the 
state of A.’s current account, but because 
they doubted A.’s signature on the cheque. 
A. died before anything further was donc :— 
Held: in the circumstances there had not 
beon any appropriation or dedication of the 
money in the bank, or any constructive pay- 
ment of the cheque; & there had been an 
incomplete gift anter vivos of the amount of 
the cheque, which gif would not be per- 
fected by the assistance of equity.—Re 
SWINBURNE, SUTTON v. FEATUERLEY, ote 
Ch. 38; 95 L. J. Ch. 104; 184 L. T. 121; 
Sol. Jo. 64, C. A. 

Add. Annotation :—Refd. Australian Bank of 
Commerce v. Perel, [1926] A. C. 787. 

Add. Annotations :—Apld. Underwood v. 
Bank of Liverpoo] & ee Underwood v. 
ater be Bank, a 1 K. B. 775. Refd. 
Kreditbank Cassel G. m. b. H. v. Schenkers, 
[1926] 2 K. GB. 450; esa v Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank (1927), 187 L. T. 
443. Mentd. per v. Pullinger Engineering 
Co., {1921} 1 K. B. 77. 


544a. —— —— ——.]—A bye-law of applt. co. 
authorised its secretary-treasurer jointly 
with any director to sign cheques drawn upon 
its bank account. <A series of cheques pay- 
able to one of the directors were fraudulently 
signed by the director jointly with the 





540. 
544. 


BANE OF OANADA, 1921] 2 W. W. R. 
370.—OAN. 


; sj. Delay By irvansmilting Sth — 
vransaction managcr "8 
eee bar a Hee | oo thee. 


iniso by the acting mianager to for- 
ward the draft was a voluntary act 
without remuneration & not part of 
his duty as an offloer of the bank, 
the bank was not eee for his failure 
in porforming it —-MaxWELL vo. UNION 
BANK OF PANAA: saat WwW. W. R. 
7; 69 DL R13 


PART II. SECT. 5, SUB-SECT. 1. 


483 i. Sioppage of bank-cheque 
for debt-—Debt not pard.|—UNI0ON Bang 
or ea are: a (1924) 868 





ee il. SECT. 6, SUB-SECT., 1. 


.-—-A co. drew bills of ex- 
ahanee & ma uous to whom phey 
goods 





nee su & who accepted th 

he ovo. Indorsed the bills in 
ble, & dalivered them to a bank for 
collection. The co. went into 
tion. Ita current mare 
bank was overdrawn to amount. 
In the liquidation Avg — claimed 
that thoy were owners of the bills, & 
that wey. were not bound to value & 
deduct the obligations x the bills os 


admit the bills, hav. 
boen indoned & delivered to the ban 
for the limited p of collection, 
remained assets e the co, oe which 
the bank held a mere right in security 
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in virtue of their lien, & the eeeonons 
under the billa must be & 


James ALLAN) & Son Ligqurpatons, 

1926} S. O. 335.—8COT. 

PART IL SECT. 8, SUB-SECT. 2.—A. 
ve paymeni—Chequ 

stamped ** paid.’"}-—WRITE 

ANK OF CaNaDa, quasi ‘ 

D. L. R. 1206; 53 0. L. R. 648. 


PART Il. SECT. 8, SUB-SECT. 2.—B, 


8451. To clerk—Notvee of limttation 
of ggg A esters clerk’s ieee duties 
amounts due from 


grain dealers for tation of bil its ot ote., 
on presentation of bil of fading 
& payment of charges to peered 


Annotations :—As to (1) 
Dank of India, Australia & (hina, {1929} | K 
Reckitt v. Barnett, Pembroke & Slater, [1929] A.C. 176. 


546a 


-treasurer, & after indorsement were 
placed resp. bank to the credit of an 
account which the director had with them. 

. collected the cheques from applts.’ 
bank in the usual course of business. In 
order that there should be to the credit of 
ores account sufficient to meet each of 

e agg bea the director in each case fraudu- 
lently 


w @ cheque upon one of various 
other accounts u 


1pon which he had authority 
to draw, & paid it into applts.’ account. 
Applts. sued . to recover the aggregate 
amount of the cheques collected by them :— 
Held: the action failed, because (1) resps. 
had not knowledge, either by the form of the 
cheques collected or otherwise, that they were 
improperly drawn on applits.’ account, & 
could not recover the money as having been 
held by their bankers in trust for them, 
& (2) applts. had suffered no loss, & the ct. 
could not investigate appits.’ liability to 
persons not parties to the action in respect 
of the cheques placed to gH aoe credit.— 
CORPORATION AGENCIES v. HOME BANK oF 
OANADA, [1927] A. C. 818; 96 L. J. P.O. 


63, P. C. 
t Consd. Lioydis Bank v. Chartered 


- 8.40. Refd. 








: Cheques paid to customer’s 
creditors.] —- Deft. bank negligently, & in 
breach of the instructions given by their 


customer, plitf. co., paid cheques drawn on 
the co.’s account signed by one director only. 
All the cheques were paid to tho co.’s tiade 
creditors :—Held: (1) the bank being put 
on inquiry & being negligent, as the jury 
found, were not entitled tu assume that a 
signature purporting to be that of a new 
director was that of a person duly appointed ; 
(2) whether plitf. co.’s account was in credit 
or in debit at the time of the payments to 
trade creditors, the bank were, un the equit- 
able doctrine under which a person who has 
in fact paid the debts of another without 
authority is allowed to take advantage of his 
payment, entitled to credit for the cheques 
paid in discharge of the debts of pltf.co. ; (3) 
ap inquiry should be ordered into the circum- 
stances of payment of each cheque.— 
Liaaery (B.) (LIVERPOOL), LTp. v. BARCLAYS 


te = = 


{ 


Vol. IiI.—Bankers. Cases 544a—649. 


BANK, Ltp., [1928] 1 K. B. 48; 97 L. J. K. B. 
1; 187L. T. 448; 48'T. L. R. 449. 


Annotation :-—As to (2) & (3) Refd, Lioyds Bank v. Chartered 
Bank of 40, 


dia, Australia é& China, (1920) 1 K. B. 


546b. Issue of bank drafts to customer’s agent - 


548. 
549. 


house receipts, & deposit all moneys : must be assumed to havo paid it not 


Agent without proper authority—Negligence., | 
——A co. instructed its bankers in writing that 
any two of four named persons, of whom 
three were directors & the fourth was an 
accountant in the co.’s employment, had 
authority to draw cheques & sign ordors 
for payments on its behalf. Tho co. from 
time to time required drafts payable in New 
York to remit to creditors there. ‘The course 
of business was that the accountant attended 
at the bank with a cheque, duly signed by 
two of the named persons, payable to the 
bankers’ order for the sum for which the 
draft was required, but without any further 
document or wiitten instructions 5 having 
tilled up a requisition note giving particulars 
of the draft required, including the name 
of the payee, he was handed a dratt in 
accordance with those particulars. In Jan. 
1922, 1t was first discovered that on 41! out 
of LUG occasions upon which drafts had been 
80 purchased since Nov. 1015, the accountant, 
having entered his own name in tbe requisition 
note, had obtained drafts payable to Aiinwall, 
& had ivan Uetelie lated the proceeds, cover- 
ing Jus fraud by false entries in the company’s 
books. ‘The resps. having paid the co. wader 
w policy guarauteemg the tidelity of the 
accountant, sued the bankers (applts.) im 
respect of the loss alter the dale of the pohey : 
~-Held: the bankers had acted neghyently 
yn wssuing the dirafls without authouty in 
accordance with the company's instructions, 
& were hable in damages in respect thereot ; 
the frequent repetition of the same meegular 
procedure afforded no defence either by 
way of estoppel, ratification or otherwise, 
BANK OF MONTREAL & DOMINION GRESHAM 
GuARANrT? A&A Casuanry Co,, dmb., (L060 { 
A... 669; 99 5. 3010. . 202; 46 7. 1. BR. 
975; 36 Com. Cas 28, PLC. 
Add. Annotation :—Refd. Brown v. 
(1921), 37 T. L. RR. 787. 
Add. Annotations :—Refd. Wilson v. United 
Counties Bank, ({1920] A. C. 102. Mentd. 


Swan 


calling a ‘“ central” operator. <A 


wormau'’s volco answered &, the 


collected to the credit of the Receiver- 
General in a dea ted bank & at 
certain intervals to remit by draft 


to the head office of the business. 
Such charges were almost alwa ald 
to him by accepted cheque eft. 


bank cashed such a cheguo on it, 
paying the clerk the pro eld 
the bank was neghgent as inqul 
should have been made as to tho clerk's 
authority & the unusual act of a 
business firm cashing such a cheque, 
especially of a arge amount, & 4 
certain repancy between the name 
of the payee in the cheque & the name 
in the indorsement should have aroused 
sus pn—R. vw RoyaL Bank OF 
CANADA (1920), 1 W. W. R. 198; 50 
D. L. R. 293; 80 Man. L. R. 104.— 
CAN. 

545 fi. -—-——~— -—.}—HAYES vv. 
STANDARD BanxK, (1927) 3 D. L. R. 
$36: 60 O. L. R. 461; revad., {1928} 
2D. L. BR. 898: 62 O.L. R. 186.-—CAN. 


PART tl. SECT. 3, SUB-SECT. 2.—C. 


548 i. Cheque drawn on one branch— 
Pdyment at another—Dishonour on 
esentation.|J—A bank, which ger e 
a 


Sheque at any branch except 
which the customer keeps his account, 


on the credit of the customer but on 
the indorsement itaclf. 

A. drew o choque in favonr of B. 
upon the Bank C., D. branch, & 13. 


indorsed it for collection in favour of | 


l.., who received payment from the 
P. branch of the bank, which sent the 


did not operate as a charge of the 
cheque, yment having been 
made not on the credit of A. but on 
the credit of B. &, therefore, pitf. was 


accguutant asking for the manager, 
a =man’s volce answered. ‘Tho 
acconntant then stated that it was the 
bunk speaking & that the bank bad a 
frertaln amount of inovey ty pay over 
for the F. Co. * under protost,’’ & tho 


PART Il. SECT. 8, SUB-SECT. 3. —A,. 


549 ili. Money advanced on 
ced terms— Bank hiding securtly. }-— 





j 
| 
eheque on to the D. branch. The | man at tho other end of the wire said 
fatter dishououred the cheque. whereon | “ All sight °.—Held: thia constituted 
the P. branch gave notice of dishonour | a notice to defts. that the muney wus 
& instituted a suit against 8. & L. | available at tho bank, & that it wus 
for the recovery of the sum paid. The {| nut necess the person spoken to 
defence was (inter alia) that the cheque | should be identified.—FrpiLiry OW 
ha n disc by payment | & Gas Co. v, Jansk Dritiinu (Co 
there was no power left {n the }. | (Alta.) (1916), 34 W. GL. RR. 370, 10 
branch to give notice of dishonour :— | W. W. EK. 533.—CAN. 
Held: the payment by the P. branch | 


entitled to recover the sun from deftu. 
—Rasja JOYTI Prasap Sineo Des 
BavapDuR v. Cpotra Nagpur BANKING 
ia (1928), I. L. H. 8 Pat. 413.— 


sk. Effect of confirmation by telephone.} 
—The pais eine of 4 sole | called up 





defts.’ office by telephone, an anto- | 


hone, which rang number 
without the necessity of 


19} 


matic tel 
required 


INUOANE vw. SLANDARD BaNk OP 
Canapa, (1921) 3 W. W. R. 3145 62 


4 WwW 
5. C.K. 110; 59D. L. BR. 465.——-0AN, 


i. -—-—— Dtshonour of cheques pay- 
able to aelf }-—-A demand made persowally 
by a customer upon his banker for 
payment is a two-party transa tion. 
The refusal of pe ment cannot giv: 
rise to the implication of defamation 
ot the customer to a third party, whi} 
necessarily arises when a fridera 


Cases 549—600a. 


Neville v. London Express Newspaper, [1919] 
A. C. 868 ; Re Thellusson, Ex p. Abdy, [1919] 
2K. B. 786. 

550. Add. Annotation :—Refd. Wilson v. United 
Counties Bank, [1920] A. O. 102. 

552. Add. Annotation :—Consd. Ralston v. Rals- 
ton, [1980] 2 K. B. 238. 

554. Add. Annotalion :—Refd. Prosperity v. Lloyds 
Bank (1923), 39 T. L. R. 872. 

557. Add. Annotations :—Consd. Re Farsow’s 
Bank, [1923] 1 Oh. 41. Refd. eS Son 
oe ean Bank v Zalzstein, [1927] 2 K. B 

entd. Dey v. Mayo, [1920] rn K. B. 
re Sutters v. Briggs, [1922] 1 A. CO. 1 
Importers ( Co. v. Westminster Bank, (i927) 


560. Add. Annotation :—Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

561. Add. Annotation :—Mentd. Goldfarb v. Bart- 
lett & Kremer, (1920) 1 K. B. 639. 

565. Add. Annotation :—As to (1) Refd. Tolley 
vw. Fry (1929), 46 1. L. R. 108. 

569. Add. Annotations :—Refd. Jouchimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110; 
Richardson v. Richardson, [1927] P. 228. 

574. Add. Annolaltions :—Refd. Brown v. Swan 
(1921), 37 ‘I. L. Ik. 787. Mentd. Pocahontas 
ae Co. v. Ambatielos (1922), 27 Com. Cas. 
148. 

677. Add. Annolalion :-—Mentd. Tournier  v. 
National Provincial & Union Bank of 
Hngland, [1924] 1 kK. B. 46]. 

582. Add. Annoialions :—Mentd. Re Cunsbourg, 
Ez p. Trustee, [1919] B. & C. R. 99; Joachim- 
son v. Swiss Bank Corpn., [1921] 3 K. B. 110. 

585. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 


586. Add. aeons :—Mentd. Dey v. Mayo, 
[1920] 2 B. 346; Robinson v. Marsh, 
[1921] 2 x B. 640; Sutters v. Briggs, [1922] 
1A.C.1; Te Farrow’s Bank, [1923] 1 Ch. 41. 

589. Add. Annotation :—Consd. Westminster Bank 
v. Llilton (1926), 136 L. T’. 315. 

589a. Mistake in telegram—Duty of bank to 
make inquiry.J]—Pitf., who had an account 
with defts., on July 31, 1024, drew a cheque, 
No. 117,285, & post- -dated ‘it Aug. 2. On 
Aug. 1 he telegraphed to defts. to stop pay- 
ment of cheque No. 117,283, mentioning 
the datc, the payee, & the amount. These 
particulars were correct as to cheque No. 
117,285, but the number of the cheque was 
wrong. Cheque No. 117,285 was presented 
on Aug. 6, & the bank officials paid it, 
supposing that it had been drawn in place 
of the one that had been stopped. If they 
had searched, they would have seen that a 
cheque numbered 117,283 had already been 
presented & honoured. In an action for 
negligence :—Held: the view of the bank 
officials, that the cheque presented, being 
subsequent to the date of the stop instruc- 


cheque, drawn or indorsed in favour , ©. CANADIAN 
of a third party, is prosented by the 
holder & dishonoure de the banker, 
Judgment for pltf. ‘en ot aan 








BaNK OF COMMERCE, 
{1919) 3 W. W. R. 185.—CAN. 


589 i, oy telegram—P. 
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tions, might be a duplicate cheque which the ay 
were bound to cash, was correct, & pit 
was not entitled to recover.— WESTMINSTER 
BANK, Lp. vy. HItton (1926), 186 L. T. 315; 
43 T. L. R. 124; 70 Sol. Jo. 1196; sub nom. 
Hinton v. WESTMINSTER Bank, Lrp., 162 
L. T. Jo. 450, H. L. 


Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


Add. Annotation :—Refd. Baines v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 


Add. Annotation :—Aas to (2) Refd. Baines v. 
eee ao Bank (1927), 96 L. J. 


600a. Presentment over counter—Duty of bank to 
pay.]|—Pltfs., a partnership firm at Liverpool, 
sold goods to the P. Co. & drew upon the co. 
a bill for a large amount payable in three 
months in payment for the goods. The 
P. Co. accepted the bill payable at deft. 
bank at Liverpool, where they kept their 
account. Shortly before the bill became 
payable the co., who were then overdrawn 
at deft. bank, asked that bank to order pay- 
ment of the bill & charge to the account 
of the co. Defts. were willing to act upon 
this advice, because they had an arrange- 
ment for a running overdraft with the co., 
& the bill was within the limits of that 
overdraft. When the bill became duc it 
was brought by W., a servant of pitfs., to 
a partner of pitf. firm, who, at W.’s request, 
indorsed the bill in blank. W., instead of 
taking the bill to pltfs.’ bank for the purpose 
of collection through the clearing house, 
presented the bill for payment over the 
counter to deft. bank & received the moncy, 
which he then fraudulently converted & 
stole. Pitfs. sued uefts. to recover the 
amount of the bill on the grounds of negli- 
gence, money had & received, & conversion 
of the bill. Wvidence was given at the trial 
that there is an almost universal custom at 
Liverpool that trade bills should be presented 
through the clearing house for payment 
to the bank at which they were accepted 
payable, but evidence was also given that 
presentation of such bills over the counter, 
though most unusual, was not irregular :— 
Held: deft. bank were not liable to pltfs. (1) 
on the ground of negligence, because no privity 
of contract existed between defts. & pltfs., 
& defts. owed no duty to pltfs.; (2) on the 
ground of money had & received, because 
the drawing of tho bill did not amount to an 
assignment in favour of the payee of funds 
of the drawee, as the acceptors had no funds 
to meet the bill, which was paid out of a loan 
ned defts., & the advice to pay the bill sent 
the acceptors to defts. gave no rights to 
pls as against defts.; (3) defts. were not 
iable to Ro for the conversion of the bill, 
because the bill was a negotiable instrument, 
& they paid it in good faith without notice 


592. 
594, 
595. 





DRURY pete eee 2W. W. R. 
1025; 53 DL —CAN. 


ayment after sn. 





aed . Hee the death of 


& judgment en notice o ntermand——Negligence.)— | the customer, but notice of his death, 
having adinitted Hiabiity: oo pa pitt Held: efts. were guilty of a breach that operates as a revocation of the 
nominal damages & having paid ot duty as bankers.—-READE v. Royat | authority of a bank to pay the custo- 
into ot.—Kin v. ULSTER Base, BANK OF IRELAND, LTD., [1922} 2 oe eg ue. —E ENDRICK 0. DOMINION 
Lip., (1928) i. Te 171.—IR. I. R. 22.—IR. Bank & Bownas (teen), 47 0. L. R. 


te II. easy 8, SUB-SECT. 4. 
nt after notice of counter- 


m. By notice of death.}--The duty & 
xathotite of a bank to pay a cheque 
cease on notice of the drawer’s death. —_ 


372; 18 O. W. N. 138.—CAN. 


80. ———.. }— WINNIPEG SaVINGS BANK 
(TRUSTER) v. Kenny, (1924] 1 D. L. BR. 
—CAN. 


Pion ai Liability of bank.)~Garriocn | CURLEY v. BRIGGS (ADMINISTRATOR OF | 952. 
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608. 
615. 


617. 
625. 
627. 
628. 


631. 


636. 


of any defect in title & in accordance with the 
law merchant. A bank was not bound to 
make inquiries merely because a bill indorsed 
in blank or an open cheque was presented for 
pres over the counter. According to the 
aw merchant such presentation, although 
unusual, was always recognised as due 
presentation, sufficient to require the bankers 
to pay, in the absence of very special circum- 
stances of suspicion.— AUCHTERONI & Co. v. 
MIDLAND BANK, Ltp., [1928] 2 K. B. 204; 
97 L. J. K. B. 625; 139 L. T. 344; 44 
aie R, 441; 72 Sol. Jo. 337; 33 Com. (Cas. 
Add. Annotation :—Refd. Re Pinto Leite, 
Ez p. Des Olivaes, [1929] 1 Ch. 221. 

Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. LB. 204. Mentd. 
Quebec Ry., Light, Heat & Power Oo. v. 
Vandry, [1920] A. C. 662 ; McDonald v. Nash, 
{1924} A. OC. 625; Samuel v. Dumas, [1924] 
A. C, 431 ; Ouellette v. Canadian Pacific Ry., 
[1925] A. C. 569; Gilbert v Gilbert & 
Bougher (1927), 96 L. J. P. 187; Shotts Iron 
Co. v. Curran, [1929] A. UC. 409; Tuilling- 
Stevens Motors v. Kent County Council & 
Transport Minister, [1929] 1 Ch. 66. 

Add. Annotation :—Refd. Wilson v. United 
Counties Bank, {1920} A. O. 102. 

Add. Annolation :—Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 

Add. Annotation :—Consd. Garrard v. James, 
(1925] Ch. 616. 


Add. Annotatton :—Mentd. British & North 
aropean Bank v. Zalzstein, [1927] 2 K. B. 


Add. Citation :—88 I.. J. K. B. 55, 

Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. 3.294. Mentd. 
Joachimson v. Swiss Bank Corpn., (1921] 3 
K 5B. 110; Re Polemis & Furness, Withy, 
[1921] 3 K. B. 560; Jones v. Waring & Gillow, 
[1926] A. C. 670. 

Add. Annotations :—Consd. Reckitt v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Lloyds Bank v. Chartered Bank 
of India, Australia & China, [1929] 1 K. KB. 
40. Mentd. Taxation Comrs. v. Enghsh 
Scottish & Australian Bank, [1920] A. C. 6&3 ; 
Goldman v. Cox (1924), 40 T. L. R. 423; 
Underwood v. Bank of Liverpool & Martins, 
Underwuod v. Barclays Bank, [1924] 1 K. B. 
775; Australian Bank of Commerce v. Perel, 
[1926] A. C. 737; Jones v. Waring & Gillow, 
[1926] A. C. 670; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264. 

Add. Annotation :—Mentd. British & North 
ri ier Bank v. Zalzstein, [1927] 2 K. B. 


6398a. Payment to third party without valuable 


635 iia. ——~ ——.}-In an 
action by a customer of deft. bank to 
recover the a 
number of cheques fo 
fidential clerk employ 
tomer, which were paid by the bank GRaPrHo 


& charged . 
the fraud being skilfully concealed from 
J.8. 


consideration—Right of bank to 1ecover.|-— 
Deft. H. having possessed himself of crossed 
cheques which were drawn on plitf. bank in 
his favour & which purported to be drawn 
by his employer’s authority defrauded his 


PART II. SECT. 10. 





of which were 
ggregate amount of a 
a by a con- 
by the cua- 


to the customer’s account 


— oe 


both customer & bank :-—Held: with 
the exception of certain cheques 
bearing erouine Meneturee: the amounts 


was no negligence on the part of either 
the customer or the 
to discover the frauds.—CoLUMBIA 

PHONE Co. v. UNION Bank OF his 
CanaDa (1916), 38 O. L. HR. 326, 34 
D. L. R. 743.--CAN. 
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employer by paying them into a bank, which 
collected them & credited H. with the 
amounts. H. drew out these amounts & 
paid some of the money without valuable 
consideration to deft. S., who in turn paid 
into her account with deft. bank a portion 
of what she so received. S. had no notice 
of any defect in H.'s title, & she never paid 
into her account with deft. bank any money 
except money which was part of the proceeds 
of H.’s frauds. In an action for a declaration 
that the money standing to the credit of S. 
with deft. bank was the property of pitf. 
bank :—Held: on the assumption that H. 
obtained a voidable title to the proceeds of 
the cheques, yet pltf. bank had established 
their mght to the money claimed, as it was 
capable of being traced.—BANQuE BELUF 
Pour L’ETRANGER v. HAMBROUCK, [1921] 1 
K. B. 821; 90 L. J. K. B. 322; 37 T. 1. R. 
76; 65 Sol. Jo. 74; 26 Com. Cus. 72, C. A 


series ake f7gBaelt Jones vw. Waring & Gillow, [1925] 
640. Add. Annotation :—Mentd. Joachimson v. 


Swiss Bank Corpn., [1921] 3 K. B. 110. 


644. Add. Citation :—88 L. J. K. B. 66. 


Add. Annotations :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. 13. 204. Mentd. 
Joachimson v. Swiss Bank Corpn., [1921] 3 
K. B. 110; te Polemis & Furness, Withy, 
{1921} 3 K. B. 560; Jones v. Waring & Gillow, 
[1926] A. C. 670. 


646. Add. Annotation :—As to (2) Refd. Jones v. 


Waring & Gillow, [1920] A. ©. 670. 


647a. Alteration of payee.| —Iitfs., exors. of one 


f'., deceased, employed a solr, one (., of a 
fm © & VP. to act for them im matters 
relating to deceased’s estate. They wished 
to invest a sum of £5,000 through a fiem of 
stockbrokers, & C. accordingly prepared a 
cheque for that) amount payable to the 
stockbrokers 5) pltfs. then signed the cheque 
& handed it back to ©. to deal with as 
directed. C., however, fraudulently added 
to the cheque the words “ per (. & BP." & 
then umdorsed the cheque with the words 
“#0 & PP. & handed it to a branch of deft. 
bank to be credited to the account which a 
co. in Which he was interested hept at that 
branch. ‘The cheque was credited to that 
co. & was passed through the clearimg house, 
& in due Course pitfs. were debited by them 
own bank wath the sum of £5,900, On dis- 
eovening the fraud plitfs. brought this action 
to recover the £5,000 from defts. :—J//eld: 
the words added by C. to the cheque con- 
stituted a material alteration & rendered the 
cheque void under Bills of xchange Act, 
1582 (c. G1), 5. 64 (1). As therefore the 
cheque when it came into the hands ot 
defts. was meiely a piece of worthless paper 
no action could be brought on it, & pltts.’ 
claim failed. If, however, the cheque re 
mained a valid one defts. had dealt with it 
without negligence & were protected by 
Bills of Exchange Act, 1882 (c. 61), 5. 42, 


635 Ui b. ——-.}+—-A cos- 
tomer of a bank was estopped from 








denying that certain fo cheques 
by the clerk, there wore signed by him or by authority, 
by reason of conduct in not having 


notified the bank when he learned of 
the forgery of previous chequrs «n 
account by the same person 
CaRnana tv. BANK OF MONTREAL, [191 ! 
3 W. WwW. R. 969.—CAN. 


in fatling 


13 


Cases 647a—681. 


& for that reason also the claim failed.— 
SLINGSBY v. WESTMINSTER BANK, LTD. 
(No. 2) (1930), 47 T. L. R. 1; 36 Com. Cas. 
61 


Add. Annotations :——Consd. Koechlin v. 
Kestenbaum, [1927] 1 K. B. 889. Refd. 
Republica de Guatemala v. Nunez, [1927] 
1 a B. 669. 


Add. Annotations :-—Refd. Goldman v Cox 
(1924), 40 T. L. BR. 744. Mentd. Jones v. 
Waring & Gillow, [1926] A. CO. 670. 


Add. Annotation :—Refd. Bow’s Emporium 
v. Brett (1927), 44 T. L. RR. 194. 


Add. Annotation :—Generally, Mentd. Under- 
wood v. Bank of el degre & Martins, Under- 
wood v. Barclays Bank, [1924] 1 K. B. 775. 


Add. Annotations :—Refd. Auchteroni v. Mid- 
land Bank, [1928] 2 K. B. 294. Mentd. 
Quebec Hy., Light, Heat & Power Co v. 
Vandry, [1920] A. ©. 662; McDonald v. 
Nash, [1924] A. C. 625; Samuel v. Dumas, 
[1024] A. C. 431; Ouellette ». Canadian 
Pacific Ry., [1925] A. C. 569; Gilbert v. 
Gilbert & Bougher (1927), 96 L. J. P. 137; 
Shotts Tron Co. v. Curran, [1929] A. 0. 400; 
Tilling-Stevens Motors v. Kent County Council 
& Transport Minister, {1929] 1 Ch. 66. 


In paragraph, for ‘' protected by Bills of 
Exchange Act, 1882 (c. 61), s. 19,’ read 
* protected by Stamp Act, 1853 (c. 59), 8. 19.” 
Add. Annotations :— Refd. Lioyds Bank »v. 
Chartered sank of India, Australia & China, 
(1929] 1 K. B. 40. Mentd. Ux, lerwood ». 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775. 

Add Annotation: Refd. Lloyds Bank v. 
oe Bank of India (1927), 44 T. L. R. 
05. 


652. 


658. 


662. 


663. 


666. 


667. 


6688. ——-  ——- —— ——.]—M., who was 
secretary & managing director of pltf. co., 
represented that he had bought goods for 
them from W., & the co. drew cheques to the 
aggregate amount of £762 in payment on a 
South African bank, making them payable 
to W., & handing them to M. as manager that 
he might hand them to W. M., instead of 
doing so, paid the cheques with forged in- 
dorsements into his own account with deft 
bank which credited him with the amounts 
& obtained pee from the South African 
bank. ‘The cheques were signed by two 
directors, including M., of pltf. co. M. 
applicd the money received from the cheques 
with the exception of about £272 for W., 
paying out of the proceeds of five cheques 
‘to order’? for £62 10s. cach four sums of 
£60 from his private account to W. One 
cheque, dated ncn Ace 1918, for £97 10s., 
which was payable to ‘self or order’ & signed 
by M. & a co-director, was refused by the 
bank, & came back to them after such refusal 
with M.’s name written in after the word 
‘' gelf,”? but the alteration was not initialed 
by both directors, & the addition was in M.’s 

iti Pit#. co. repudiated the transactions 


of the cheques, or alternatively for money 
had & received. Deft. bank claimed pro- 
tection under Bills of Exchange Act, 1882 
(c. 61), 8. 82, & also as holders for value :— 
Held: (\) the onus of proving that there was 
mo negligence had been disch by the 
bank, except as to the five cheques for 


| 681. Before this case add 


ENGLISH AND Empire Digest SUPPLEMENT. 


£62 10s. each; (2) the bank’s duty with 
regard to these five cheques was to have 
made inquiries, & they were negligent in 
paying them into M.’s account; (3) the bank 
was negligent in cashing the cheque of May 27, 
1918, as it should have seen that the alteration 
in it was made without the concurrence of 
both directors; (4) the evidence was not 
sufficient to show that M. paid anything out 
of his private account to W. in respect of 
the fifth cheque for £62 10s.; (5) there must 
be judgment for pltf. co. for £2 108. on 
four of the cheques “‘ to order ’’ for £62 10s., 
£62 108. on the fifth cheque for the same 
amount, & £97 10s. on the cheque of May 27, 
1918, making an aggregate amount of £170.— 
SoucHeEtTteE, Lrp. v. LONDON Country, WEST: 
sl i fai Bank, Lp. (1920), 36 


Add. Annotations :—Refd. Importers Co. v. 
Westminster Bank. [1927] 2 K. B. 297; 
Slingsby v. Westminster Bank (1930), 47 
T. 1. K.1. Mentd. Dey v. Mayo, [1920]2 K. B. 
346; Brown v. Swan (1921), 37 T. L. R. 
787; Sutters v. Briggs, [1922] 1 A.C.1; Re 
Farrow’s Bank, [1923] 1 Ch. 41 ; Underwood 
v. Bank of Liverpool & Martins, Under- 
wood v. Barclays Bank, {1924} 1 K. B. 775. 


671. Add. Citations :-—sub nom. MATHEWS 0. 
WILLIAMS, Brown & Co., 10 R. 210. 


670. 


672a. ——— Collection for another bank.} — Im- 
PORTERS Co. v. WESTMINSTER Bank, No. 
292b, ante. 


678. Add. Annotation :—Refd. Taxation Comrs. 
v. Knglish, Scottish & Australian Bank, 
[1920] A. C. 683. 


674. Add. Annotations :—As to (2) Consd. Lloyds 
Bank v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Refd. London & 
Montrose Shipbuilding & Repairing Co. v. 
Barclays Bank (1925), 31 Com. Cas, 67. 

676. Add. Annotations :—Apld. Brown v. Swan 
(1921), 37 T. L. R. 787. Consd. Re Farrows’ 
Bank, [1923] 1 Ch. 41. Refd. Dey v. Mayo, 
{1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1 A. 0.1; Underwood v. Bank of Liverpool 
& Martins, Underwood v. Barclays Bank, 
[1924] 1 K. B. 775; Importers Co. v. West- 
minster Bank, (1927] 2 K. B. 297; Shngsby 
tv. Westminster Bank (1980), 47 T. L. Ret. 


677. Add. Annotations :—Refd. Dey v. Mayo, 
{1920} 2 K. B. 346; Sutters v. Briggs, [1922] 
1 A.O.1; Re Farrow’s Bank, (1923} 1 Ch. 41; 
upoter Co. v. Westminster Bank, [1927] 
2 K. B. 297. Mentd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 


678. Add. Annotation :—Mentd. Souchette v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 86 T. L. R. 195. 


pape g | 680. Add. Annotation :—Consd. Lloyds Bank v. 
& sued the bank for damages for conversion | 


Chartered Bank of India, Australia & China, 
{1929} 1 K. B. 40. 


680a. ‘‘ Receives payment ’’—Collecting bank.)}— 
Importers Co. v. WESTMINSTER Bank, No. 
292b, ante. 


“* See, alao, Nos. 674-— 
680.”’ 
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684. Add. Annotations :—Apld. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. Refd. Underwood v. 
Bank of Liverpool & Martins, Underwood v. 
Barclays Bank, [1924] 1 K. BK. 775. 

685. Add. Annotation :—Apld. Underwood v. Bank 
of cp aa & Martins, Underwood v. 
Barclays » (1924] 1 K. B. 778. 

687. Add. Annotations :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
{1929]1 K.B.40. Refd. Underwood v. Bank 


of Live 1 & Martins, Underwood v. 
Barclays Bank, (1924] 1 K. B. 775. 
687a —— —.]—L., who was the chief 





accountant at the Bombay branch of pltf. 
bank, & was authorised to sign cheques on 
their behalf, had by a system of fraud pro- 
cured the signature by another official of the 
branch of cheques payable to deft. bank. 
Those cheques were then sent to deft. bank 
for collection, with instructions written by 
L. on the bank’s letter paper requesting deft. 
bank to place the proceeds of the cheques 
to the credit of a joint account which lL. 
had opened at deft. bank in the name of 
himself & his wife. Those instructions 
having been carried out, the proceeds of the 
cheques were then collected by I. promptly 
after they had been paid in. It appeared 
from the account itself that it was generally 
in small credit until the arrival of each 
fraudulent cheque, & there was a failure on 
the part of deft. bank to make inquirics of 
pltf. bank as to the regularity of the trans- 
actions :—Held: (1) each cheque taken by 
itself was ‘‘issued,” being signed & dealt with 
by persons having ostensible authority to sign 
& issuc it, but the accompanying instructions, 
signed by L. alone, gave notice of irregularity 
which destroyed the ‘holding in due 
course’; (2) deft. bank were not entitled 
to rely on Indian Negotiable Instruments 
Act, s. 131, as their title as holders was 
defective through notice, so that they were 
not “ true owners ”’ within the sect. ; (3%) deft. 


bank had failed to discharge the burden of | 


showing that they had collected without 
negligence. Dixamination of L.’8 account 
should have put them on inquiry as to the 
source from which these payments were 
made, & pltfs. were entitled to succeed in 
their claim for conversion ; (4) defts. could not 
set off the amount of the cheques repaid to 
pltfs. against the amount of the converted 
cheques.—-LLOYpDS BANK v. CHARTERED BANK 
OF INDIA, AUSTRALIA & CHINA, [1929] 1 
K.B.40; 971. J. K. B. 609; 139 L. T. 126; 
44 'T. L. R. 5343 33 Com. Cas. 306, C. A. 


Annotation :—-As to (3) Refd. Fenton Textile Assocn. ce. 
Thomas (1929), 45 T. L. i. 264. 


690. Add. Annotations :—Ae io (1) Consd. Lioyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. B. 609; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Taxation Comrs. v. English, 


691. 


69la. 


Scottish € Australian Bank, [1920] A. U. 683; 
Underwood v. Bank of Liverpool & Martins, 
Underwood v. Barclays Bank, [1924] 1K. B. 
775; Auetralian Bank of Commerce pv. Perel, 
[1926] A. C. 787. Generally, Refd. Goldman 
v. Cox, (1924), 40 T. L BR. 428. Mentd. 
oe v. Waring & Gillow, [1926] A. O. 


Add. Annotation :— As to (2) Refd. Underwood 
». Bank of Liverpool & Martins, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775. 


Cheque payable to & indorsed by 
public official.|—A banker to whom a private 
customer hands, for collection on his account, 
a cheque payable to & indorsed by a public 
official is put upon inquiry whether the cus- 
tomer is entitled to the cheque, & acts 
negligently if he credits the customer with 
the proceeds of the cheque without having 
made any such guy 

The Overseas Military Forces of Canada 
engaged in the European war had an estates 
office in England authorised by the Secretary 
of State for the Colonics to perform in accord- 
ance with statutory conditions the duties of 
collecting & distributing the estatos of 
members of these forces dying in Europe. 
A sergeant employed at the office mis- 
appropriated during a period of ten months 
thirty-two cheques of the agyregute value 
of about £3,900, representing money belong- 
ing to the cstates of deceased soldiers. Mach 
of the cheques was drawn payable to “ The 
Officer in Charge, Hstates Office, Canadian 
Overseas Military Forces,” & was indorsed 
gonorally by that officer under the same 
description with a view to its being sont to 
the Paymaster-General of those forces for 
payment of the amount to the beneficiaries, 
or in some cases directly to the beneficiary, 
& each cheque was crossed generally. The 
sergeant pald the first two cheques into a 
branch of defts.’ bank at which he had a 
small private account of his own & the rest 
ol them into another branch of the bank 
which passed thern on to the former branch. 
No inquiry was made at cither branch 
whether he was entitled to the cheques, & 
at the former branch they were credited to 
his account & payment of them was received 
for him. In an action by the Paymaster- 
General against defts. for damages for con- 
version of the cheques :—Held: the fact 
that the cheques were drawn payable to & 
indorsed by a public official should have put 
the cashiers of defts. upon inquiry whether 
their private customer was entitled to the 
cheques; in crediting the cheques to him 
without any inquiry the cashiers of both the 
branches had been guilty of negligence; «& 
therefore defts. were not protected by Hills 
of Exchange Act, 1882 (c. 61), 8. 82, from 
liability to pltf.—Ross v. LONDON CounNrTy, 
WESTMINSTER & Parn’s BANK, (1919) 
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6011. What te negligence—Defectire 
title of customer——Collection for es ] 
—A man unknown to a banker was 

a bank be paying i 6 dapat of 

a 0 
25 in notes k doce crossed cheques for 
collection, such cheques being made 


payable to a number or bearer & 
marked “ ** or “* not negotiable,”’ 
or “ bank not negotiable.” Without 


one drawn by pitt. able to a pumber 
or bearer to which the 


making any inquiry as to the man’s 
title to the cheques the bank collected 
them. On the day the man, 
by an open cheque, drew out ost the 
whole of the amount to the credit of 
his account, & paid in for collection 
four other crossed cheques, including 


were collected by the bank almost 
without inquiry :—Held: the cir- 
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cumstances In widch the account waa 
opened was such ns to put the bank 
upon inquiry; the duty of inguiry 
extended to the transactiona of the 
next day & in the absence of reasonable 
inquiry the bank was guilty of negli- 
ence. LONDON BANK OF AUSTRALIA, 

TD. v KENDALL (1920), 28 C. L. KK. 
401.—AUB. 

691 ih, —— ———— ————.]— Manon 1 
Savinus Bank oF Sour AU >IKALIA, 
(1925) 8. A. 8. R. 198.— AUS. 


Cases 691a— ‘713. 


1 K. B. 678; 88 L. J. K. B. 927; 120 L. T. 
686; 85 T. L. R. 815; 68 Sol. Jo. 411. 


Annotations :—Dbtd. Slingsby ». Westminster Bank (1930) 
47T. L. 1.1. Gonsd. Lioyds Bank v. Chartered Bank o 
India, Australia & China, [1929] 1 K. B. 40. . Under- 
wood ». Bank of Liverpool & Martins, Underwood »v. 
Barclays Bank, [1924] 1 K. B. 776. 


91b. -——— Cheque payable to company.|— 
UnpDERWwoop (A. L.), Lrp. v. BANK oF LIVER- 
POOL, SAME v. BARCLAYS BANK, No. 387a, 


ante, 

—_-——— -|—In 1922 pltis. were build- 
ing ships for a firm, L. M. & P., & in con- 
nection with that business L. M. & P. sent 
plitfis. a crossed cheque for £8,000. That 
cheque was duly received at pltfs.’ office & B., 
a director, signed a receipt form on the back 
of the cheque as follows: ‘‘L. & M. Ship- 
building Co. T. B. director.’?’ Another 
director of plitfs., J., then indorsed the cheque 

the order of another co. of which B. was 
a director, B. & Co. Ltd. The cheque was 
then indorsed by B. ‘ for & on behalf of B. 
& Co. T. B. director,’”’ & was paid into the 
account of B. & Co. at a branch of defts. ; 
& subsequently by arrangement bctween 
defts. & himself B. drew £2,000 out of the 
£8,000 thus credited to B. & Co. Ltd. for his 
own private purposes. J. had no right to 
indorse the cheque to the order of B. & Co., 
& B. & Uo. had no right to the proceeds of 
the cheque. In 1923 pltfs. went into liquida- 
tion, & the liquidator on examining the 
accounts found that the cheque for £8,000 
had been misapplied, & also that »ther sums 
were owing by BK. to pltfis. The liquidator 
thereupon procecded by a misfeasance sum- 
mons against J. & B., & upon that summons 
an order was made for £450 against J. & 
£10,450 against 1. The money was not 
paid, & pltfs. brought an action against defte. 
for conversion of the £8,000 cheque :—Held: 
there was clear evidence of negligence on the 
part of defts., & Bills of Mxchange Act, 1882 
(c. 61), 8. 82, gave no defence to the claim.— 
LonpDOoON & MONTROSE SHIPBUILDING & 
REPAIRING Oo., Lrp. v. Barcnays BANK 
(1926), 31 Com. Cas. 182, 0. A 

~ Dividend warrant for War Loan.] 
—The first pltf., who was an executrix & a 
beneficiary under a will, received from the 
Bank of England a warrant for interest 
on War Loan, the warrant being crossed 
“& Co. Not negotiable” & being expressed 
to be ‘' Aje Larry Turner, deceased.”” She 
signed the warrant & sent it to the eror.’s 
solr. in pursuance of an arrangement that any 
warrants received by her should be sent to 
him for attention. The solr. paid the warrant 
into his own account with deit. bank, repre- 
senting to the bank that it was a repayment 
of a loan which he said he had made to the 
first pltf. In an action against the bank to 
recover the amount :-- Held: (1) although 
the drawer of the warrant was an oflicial 
of the Bank of England on which it was 
drawn, yet. as he was acting as an agent of 
the Government, the wanmant constituted 
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699 in. ——.}—BnaRat Na- 
TIONAL BANK vt. BANARJE Das (1923), 











691c. 


691d. 





st. ew: 
regularly signod 








as to the correctness of 
as it stood from time to time & given 
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a ‘‘ cheque”; (2) the word “‘ dividends ’”’ in 
Bills of Exchange Act, 1882 (c. 61), 5. 965, 
included interest on Government stock, & 
(3) as defts. had not been guilty of any negli- 
gence they were, on both grounds, pro- 
tected by Bills of Exchange Act, 1882 (c. 61), 
s. $2, & the action failed.—SLINGSBY v. 
WESTMINSTER BANK, Lp. (1930), 47 T. L. R. 
1; 36 Com. Cas, 54. 


-.]—TAXATION Comns. v. ENGLISH, Scot- 

TISH & AUSTRALIAN BANK, No. 292a, ante. 

692b. ——— Question of fact.]—-The question 
whether a banker in receiving payment of a 
cheque for a customer has acted without 
negligence, so as to be protected by Bills of 
Exchange Act, 1882 (c. 61), s. 82, if the cus- 
tomer has no title thereto, is a question of 
fact. Where there was a missing link in the 
chain of identification of the customer :— 
Held: that fact ought to have put the bank 
upon inquiry, & the bank was not protected 
by the sect.—HAMPSTEAD GUARDIANS v0. 
BARCLAYS BANK, Lip. (1923), 88 T. L. R. 
229; 67 Sol. Jo. 440. 

692c. ——-.]—SLINGSBY 1. WESTMINSTER BANK 
(No. 2), No. 647a, anile. 

693. Add. Annotation :-—Refd. London & Montrose 

Shipbuilding & Repairnng Co. v. Barclays 

Bank (1925), 31 Com. Cas. 67. 

For ‘“ forgot’’ in the seventh line of the 

paragraph read ‘“ forged.” 

Add. Annotations :—Refd. Importers ('o. v. 

Westminster Bank, {1927} 2 K. B. 297; 

Slingsby v. Westminster Bank (1080), 47 

T. J. R. 1. Mentd. Dey v. Mayo, [1920] 2 

K. B. 346; Brown v. Swan (1921), 37 T. L. R. 

787; Sutters v. Bnggs, [1922] 1 A. C.1; Re 

Farrow’s Bank, [1923] 1 Ch. 41; Underwood 

v. Bank of Liverpool & Martins, Underwood 

v. Barclays Bank, [1924] 1 K. B. 775. 

Add. Annotations :—Mentd. Liggett (Liver- 
ool) v. Barclays Bank (1927), 137 L. T. 443; 
loyds Bank v. Chartered Bank of India, 

Australia & China, [1929] 1 K. B. 40. 

Add. Annotation :—Mentd. Sun Bldg. Soc. 

v. Western Suburban Bldg. Soc., [1921] 2 

Ch. 83. 

Add. Annotations :—Refd. <Auchteroni v. 

Midland Bank, [1928] 2 K. B. 294. Mentd. 

Quebec Ry. Light, Heat & Power Co. v. 

Vandry, [1920] A. C. 662; McDonald v. 

Nash, [1924] A. C. 625; Samuel v. Dumas, 

(1924] A. C. 431; Ouellette v. Canadian 

Pacific Ry., [1925] A. C. 569; Gilbert v. Gilbert 

& Bougher (1927), 96 L. J. P. 137; Shotts 

Iron Co. v. Curran, [1929] A. C. 408; Tilling- 

Stevens Motors v. Kent County Council & 

Transport Minister, [1929] 1 Ch. 66. 

Add. Annotation :—As to (2) Refd. British & 

North European Bank v. Zalzstein, [1927] 

2K. B. 92. 

Add. Annotation :—Mentd. Albemarle Supply 

Co. v. Hind, [1928] 1 K. B. 307. 

718. Add. Annotation :—Consd. Re Swinburne, 

Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


694. 


696. 


697. 


703. 


704. 


710. 


— Monthly vouchers ew. —— ——.}+—CAMPBELL wv. In- 
y a bank's customer | PERIAL BANK, [1924] 4 D. L. R. 289 ; 
0. L. R. 318.—CAN. 


his account | 55 
71 The de- 


I. L. R. 5 Lah. 129.—IND. 


ap. Signing vouchera as to correct- 
nese of account in pasa-book—Estoppel. } 
— COLUMBIA GRAPHOPHONE Co. v. 
Union BANK OF Canapa (1916), 38 
OQ. L. R. 386; 34D L. R. 7438.—CAN. 


in exchange for cancelled cheques, were 
held to be fatal to his contention that 
certain obeques had not been credited 
t him.—UNION BANK OF C4NaDA ©. 
woe (1920] 3 W. W. R. 173.— 
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livery of a pass-book cannot constitute 
a mortis causd 80 as to give the 
donee titles to the money represented 
t.—Cusack wv. Day, 83s) 3 
D. L. R. 1028; [1935] 2 W. W. R. 
715.—-CAN. 


T17. Add. Annotation :—Mentd. Souchette v. Lon- 
don County Westminster & Parr’s Bank 
(1920), 86 T. L. R. 195. 

728. Add. Annotation :—Consd. Auchteroni 
Midland Bank, [1928] 2 K. B. 294. 

784, Add. Annotations :—Apld. British American 
Continental Bank v. British Bank for Foreign 
Trade, [1926] 1 K. B. 828. Refd. Admiralty 
Comrs. v. National Provincial & Union Bank 
of England (1922), 127 L. T. 452; Steam Saw 
Mills Co. v. Baring, Archangel Saw Mills Co. 
v. Baring, [1922] 1 Ch. 244; Jones ». Waring 
& Gillow, [1926] A. C. 670. 

748. Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 

762. Add. Annotations :~-Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. O. 711. 
Mentd. Wilson v. United Counties Bank, 
[1920) A. C. 102. 

7538. Add. Annotations :—Consd. Sassoon #. Inter- 
national Banking Corpn., [1927] A. C. 71). 
Mentd. Re Dresdner Bank (London Agency) 
(1920), 64 Sol. Jo. 426. 

756. Add. Annotations :—Mentd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 3 
K. B. 582; The Tervaete, [1922] P. 259; 
Dutf Development Co. v. Kelantan Govern- 
ment, [1923] 1 Oh. 385. 

756a. Credit conditional on tender of approved in- 
surance policy—-What is approved insurance 
policy.|}— Bankers issued a Jetter of credit to 
English sellers of 100 tons of steel plates to 
Dutch buyers. By tho terms of the lettcr 
of credit the bankers agreed to honour the 
sellers’ draft for the amount of the purchase- 
money, which included freight & insurance 
to It., provided the draft were accompanied 
by an approved insurance policy covering the 
shipment of the goods. The sellers presented 
their draft accompanied by a certificate of 
insurance which did not contain & did not 
offer any meanz of ascertaining theo full terms 
of the insurance. In an action by the sellers 
against the bankers for not honouring the 
draft :-—Held: the certificate was not an 
‘“‘approved insurance policy ’’ within the 
meaning of the letter of credit, & the bankers 
were justified in refusing to honour the draft. 
An approved insurance policy is one to which 
no reasonable objection can be made.—ScorTr 
(DONALD H.) & Co., Lrp. v. BARCLAYS BANK, 
Lrp., [1923] 2 K. B.1; 92 L. J. K. B 772; 
129 L. T. 108; 39 T. L. BR. 198; 67 Sol. Jo. 
456; 28 Com. Cag. 253, C. A. 

Annotations :—Refd. Harper v Mackechnic, [1925] 2 K. B. 
443; Koskas v. standard Marine Inses. (1926), 42 T TL. It. 
692; Sassoon v. International Banking Corpn., [1927 
A.C. 711; De Monchy vo. Phoenix [nsce, Co. of Hartfor 
(1928), 138 L. T. 703, Mentd. Malmberg vr. Evans (1924), 
41 T. L. R. 38; Tredegar v. Harwood, {1928] Ch. 59. 

756b. Irrevocable letter of credit—Payment for 
goods—Refusal of bank to pay invoices— 
Liability of bank to seller.|—Pitfs. entered 
into a contract with buyers in C. to manu- 
facture & ship machinery by instalments 

over several months at agreed prices, but 


v. 
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ai. -}~-A document in the form 
of a letter written by a bank was as 
follows :—‘' We beg to inform you that 
woe are in receipt of advice by wire 
from our London office that a con- 
firmed irrevocable credit has been 
opened under which we are authorised 
to negotiate your bills, as offered on 
G. & Co., of London, to the extent of 


after sight & to 





Calcutta 
Dec. 1920.” 


the two follo 


ea 


£16,875 on the following couditions: 
bills to be drawn payable three mouths 
be accompanied by 
proper shipping documents repre- 
senting shipment of two thousand 
bales of jute of a particular mark trom 
to Antwerp, 
Among the conditions 


important :—(a) af Please 
this advice does not release you from 


Vol. 1.—Bankers. Cases 71'7—7656e. 


subject to a stipulation that should the cost 
of labour or wages increase, there should be 
& re coe increase in the purchase 
rice he buyers were also to open a “ con- 
rmed irrevocable oredit’’ in favour of 
Itfs. with a bank in this country, & to pay 
or each shipment as it took place. In pur- 
suance of this arrangement defts., who were 
the buyers’ bankers in L., wrote to pltfs. 
stating that they would pay bills drawn on 
the buyers to the extent of £70,000, the bills 
to be accompanied by documents & to be 
received before Apr. 14, 1921, ‘‘ this to be 
considered a confirmed irrevocable credit.” 
Pitfs. shipped two instalments under the 
contract & received payment under the letter 
of credit. The buyers then found that. the 
invoices included an increase in the purchase 
rice on account of wages & material, & 
instructed defts. only to pay so much of the 
next invoices as represented the original 
prices. Defts. accordingly refused to pay 
the bill presented on the next shipment & 
pitfs. then cancolled the contract, claiming 
damages from defts. as on a repudiation by 
the buyers :-—Held: the credit being irre- 
vocable, the refusal of defte. to take & pay 
for the particular bills on presentation of the 
proper documents constituted a repudiation 
of the contract as a whole, & pltfa. were 
entitled to damages so reckoned. The basis 
of this form of banking facility is that the 
buyer is taken, as between himself & the 
banker, to accept the seller’a invoices os 
correct. Any adjustment must be made by 
way of refund by the seller & not by way of 
retention by the buyer.—Urquiarr IINDSAY 
& Co. uv. KHASTERN BANK, Lirp., [1922] 1 
Kk. B. 318; 91. J. K. B. 274; 126 L. 1. 
534; 27 Com. Cas. 124. 
Annotation :- Refd. Prosperity v. Livyds Bank (1923), 30 
tT. L. WR. 372. 
756c. Revocable letter of credit—-Duty of bank to 
give notice of withdrawal.] - A firin in W., 
who wished to buy a quantity of asbestos 
sheets from pltfs., a firm in 1., instructed 
defte. tu open a credit in favour of pltfs. 
Defts. accordingly wrote a letter dated 
June 14, 1920, to pltfs. informing them of 
their instructions & adding that their letter 
“ig merely an advice of the opening of the 
above-mentioned credit, & is not a con- 
firmation of the same.”’ On July 20, 1020, 
pltfs. shipped part of the goods to the buyers 
& were paid the agreed price by defts. on 
presentation of the stipulated documents 
which included bills of lading & a dratt 
on defts. On Aug. 4, 1920, defts. were in- 
structed by cable that the credit was with- 
drawn. On Sept. 30, 1920, pltfs., not having 
had notice of the withdrawal of the credit, 
shipped the balance of the goods to the 
buyers, but defts. refused payment of a draft 
for the price. Pltfs. brought an action 
against defte. for recovery of the bulance of 
the credit, alleging (inter alia) that 1b was the 


mee ena t ntenesmeteendllimematatmel 


the Hability attaching to the drawer 
of a bill of exchange ”; (b) “ Under 
present coenditions we can give no 
undertaking to negotiate bills drawn 
under this credit " :—Held: the docu- 
ment was not an ordinary banker’x 
letter of credlt.-~CHANDANMOULL BLN- 
GANEY t. NATIONAL BANK OF INDIA, 
ee (1923), I. L. R. 51 Cale. 43 oe 


during Nov., 
were the imoa 
note that 
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duty of defts. to give to 
notice that the credit had 


to 
to 


second occasion was a bill 


on defte 


Co., Lrp. v. Lioyps 


W. N. 274. 
760. 


Mentd. Janvier v. Sweene 


China, [1929] 1 K. B. 40. 
767. 
Institution v. Brown, B 
Provident Institution, 


8 Tax. Cas. 57. 
779. 


785. 
Oo 
(1920), 86 T. L. R. 8386. 

798 


Hill, (1921] 3 K. B. 157. 
803a. - 
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ez, Unauthorised application of pro- 
ceeda——In payment of borrower's ato 
customers—Right to damages. }— 
After orosibing pitf. with the proceods 
of a note which {t discounted for 
him, deft. bank, without authorit 
from him, applied nearly all of much 
proceeds to pay off debts which he 
owed to other customers of the same 
bank, & paid iteelf the amount of 
the note out of the proceeds of pro- 
missory notes which {ft held as col- 
jateral seourities for advances made b 
it to him :—AHeld: pltt. was enti 
to nominal damages & costs for the 
breach of the contract to lend him the 
& to judgment for the amount 
of the proceeds of his note which the 
bank had so applied, together with 
interest.—MarksH v. RoraL BaNE oF 





Add. Annotations :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 
(1919), 86 T. L. R. 
226; Pratt v. British Medical Assocn., [1919] 
1 K. B. 244; Rand v. Craig, [1919] 1 Ch. 1; 
Percy v. Glasgow Corpn., [1922] 2 A. O. 2089; 
Underwood v. Bank of Liverpool ’ 
Underwood v. Barclays Bank, [19.4] 1 K. B. 
775; Kreditbank Cassel G.m.n.H. v. Schenkers, 
{1927] 1 K. B. 826; Rritt ». Galmoye & 
Nevill (1928), 44 T. L. R. 204; Lloyds Bank 
». Chartered Bank of India, Australia & 


Add. Annotation :—Refd. National Provident 
rown v. National 
Provident Mutual 
Life Assce. Assocn. v. Ogston, Ogston v. 
Provident Mutual Life Assce. Assocn. (1921), 


Add, Annotation :—Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. tL. 

Add. Annotation :—Mentd. Omnium Insce. 
n. v. United London & Scottish Insce. 


Add. Annotations :—Refd. Humphrey v. Wil- 
son (1929), 141 L. T. 469. Mentd. Maskell v. 


—- -——-.] - Three sharcholders in a ship- 
building co., which was heavily indebted to 
a bank, agreed to purchase certain shares 
in a steel co. which belonged to the ship- 


ltfs. reasonable 
een withdrawn. 
There was evidence that it was the practice 
of defts. at once to inform persons to whom 
revocable credit was given of the withdrawal 
of the credit, but that in this instance, owing 
reassure of business, they had forgotten 
oso. Among the documents tendered to 
defts. on the application for payment on the 
of lading which 
defts. alleged waa out of order, but which, 
according to pltfs., was in exactly the same 
terms as the former bill of lading accepted 
by defts. without objection :—Held : 
letter in the form of that written by defte. 
on June 14, 1920, intimated to the person in 
whose favour the credit was ope 
might find that the credit was revoked at 
any time; (2) there was no legal obligation 
. to give notice of the revocation of 
the credit; (3) the giving of notice was an 
act of courtesy which it was very desirable 
should be performed, but it was not founded 
upon any legal obligation.—CAPr ASBESTOS 
BANK, Ltp., [1921] 


————e 
ee 


security. 


paid for 
individual 


advanced. 
(1) a 


that he 


2K. B. 244. 


as drawee 
& Martins 


£39,750, ‘ 


documents of debt; 
was constituted by the agreement to advance 
it which imposed only a joint liability, & 
not. by the cheques which were merely part 
of the machinery for carrying out the trans- 
action ; but (2) the pursuer was not entitled 
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building co. & were held by the bank as 
The price of the shares was 
£69,750, & the bank agreed to advance 
‘on joint Joan” to the three 
purchasers, the balance being provided by 
them in equal 
thereafter to be held by the bank in security 
of the sum advanced. The purchasers 


ortions. The shares were 


the shares by granting their 
cheques to the sellers for £10,000 


each, & by drawing joint cheques, signed by 
them all, on the bank for the £39,750 


The bank paid this amount to 


the sellers, & opened a joint overdraft account 
in name of the three purchasers. 
chasers were not customers of the bank. 
The value of the shares having fallen, the 
bank intimated to one of the three 
chasers that it held lim liable for the whole 
amount of the loan. 
an action concluding for declarator that he 
was liable only for one-third of the amount 
of the loan, & that, on payment thereof, 
he was entitled to receive a transfer of one- 
third of the shares held in security by the 
bank :-——Held : 
for one-third only, in respect (a) that the 
pee were not jointly & severally 
inble, as drawers of the joint cheques, to 
the bank as a holder in due course, seeing 
that the cheques had been paid by the bank 


The pur- 


Fok = 


He thereupon brought 


(1) the pursuer was liable 


& were thus no longer subsisting 
& (6) that the loan 


to receive a transfer of one-third of the shares, 


ment for 


the 


in respect that the bank, under the arrange- 


the pledge of the shares, was 


entitled to treat the whole of the shares 
deposited as being security for the whole of 
amount 


advanced. - COATS tt. UNION 


BANK OF SCOTLAND, Lrp., [1929] S. C. 114 


(di. .). 


R. 378. 805. 


_ 


806. 


Add. Annotations :—As to (1) Refd. Lloyds 
Bank v. Chartered Bank of India, Australia 
& China (1928), 97 L. J. K. 
to (2): Refd. ae a (Liverpool) v. Barclays 
Bank, (1928] 1 K. B. 48. 

Add. Annotation :—Mentd. Prosperity v. 


B. 609. As 


Lloyds Bank (1923), 39 T. L. R. 372. 


L. T. 727. 


~ 


Canaba, [1922] 
ea R. 659: 16 Sask. L. R. 201 


PART II. SECT. 20, SUB-SECT. 1. 
809 i. Discharge of overdrafi—Tender 
ofc 16— What amounts to acceptance.) 
—Held: the action of the bank in 
retaining & clearing the cheque was 
not conclusive on the question of 
acceptance, & as the bank had not 
accepted the proceeds of the cheque 
in full settlement, Judgment had been 
rightly entored for the bank.—BurrT 
we. NATIONAL BANK OF SOUTH AFRICA, 
Lrp., (1921] App. D. 59.—S. AF. 
PART II. SECT. 20, SUB-SECT. 2. 
yi -— .)] — Where 
there is an agreement. betwoen a bank 
& ity customer, that he ehall pay 
interest at the rate of 8 per cent. upon 
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809. Add. Citations :—88 L. J. K. B. 85; 


119 


Add. Annotation :—Mentd. Dennerley  v. 
Prestwich T. D. C. (1929), 141 L. T. 602. 


1 W. W. R. 486 ; 63 | 


& promissory note, the agreement is 
| not entirely void, & the customer 

remains Hable to pay interest at the 
rate of 5 per cent.—STANDARD Bank 
OF CANADA t. ALBERTA ENGINEERING 
Co., Lrp. (1917), 1 W. W. R. ; 
$3 D. L. R. 642; 11 Alta. L, 
CAN. 


R. 96.— 


ee 





y -}—The stipula- 
tion by a bank for an illegal rate of 
interest merely avoids the rate & not 
the entire contract for torest.— 
UNION BANK wv. FaRMER, [1917] 1 
WwW. WwW. R. 13861.—-CAN. 

ii. -——_— —— ——.}—Plitf. was 
indebted to deft. bank for which debt 
they took his note charged with 
interest at 9 percent. Order made for 
reduction of interest to 5 per cent.— 
Decrow vo. UNION Bank OF CaNaDa 
(1922), 68 D. L. R. 688.—CAN. 


820. Add. Annotation :—Mentd. Re Morris, 
hew v. Halton, [1921] 1 Ch. 172. 


828. Add. Annotation :—Expld. Elder v. Northcott, 


[1930] 2 Ch. 422. 


844. Citations :—For “61 L. J. 
“61 L. J. Ch. 723.” 


Add. Annotations :—Consd. 


Midland Bank, (1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, {1928] 2 K. B. 


244, 


846a. ——-—_—- Bank entitled to hold securities not 
merely for specific advance but for balance of 
whole account between broker & bank.]— 


y iv. ——,.}—Where a | 
bank contracts for 8 ber cent. interest 
it can only collect the legal rate of ; 
5 per cent.—BaNnkK OF MONTREAL v. 
ennnorss (1923] 3 W. W. R. 645.— 











Vv. 





-+-A provision 
guarantee given a bank that any 
account settled or stated by or between 
the bank & its customer may be adduced 
by the bank as conclusive evidence 
bs deeds the fuarentor, cannot be held 
binding on the guarantor, when there 
is included in the amount so stated 
interest charges at a rate in oxcess of 
the maximum legal rate allowed under 
Bank Act.—Rovar Bank OF CANADA 
v. MCBRIDE, (1927] 1 D. L. R. 909: 
{1927} 1 W. W. RR. 245; 21 Sask. i. R. 
417.—CAN, 

y vi. —— ——,.J—Where 
interest on a loan has been charged up 
to a borrower’s current account at a 
rate in excess of 7 per cent. & such 
charges have heen included in the 
statements furnished him from month 
to month, &, without making an 
objection thereto, he has signed 
returned »such statementa as satis- 
factory, he cannot complain, in an 
action to recover the loan & interest, 
that the charges for interest at that 
rate were Hlegal.—Hoyvan Bang or 
CANADA ¥v. DoTEN (Alta.), [1927] 3 
BAN R. 305 5 (1927} 2 W. W. RR. 670.— 


y vil. --——~ Whether charged. }— | 
| 
| 
| 


y 
in a 








Upon the return of a dishonoured 
bill, the drawer would again draw for 
the same amount, & pltf. bank would 
discount the bill as fore, & if the 
second bill came back dishonoured 
it would again be charged in full to the 
drawer’s account :—Held;: there was 
no breach of Bank Act, s. 91.— 
IMPERIAL BANK OF CANADA v. ALLEY, 
ea) 3D. LL. R. 85; 690. L. KR. 1L— 


y viii. A deacence— 
Wiether guarantor bound.{—-When au 
bank has charged a borrower interest 
at a rate beyond that permitted by the 
Bank Act tho principle that if the 
borrower voluntarily pays the excess 
he cannot recover it back extends tu 
the borrower’s voluntary assent to 
anything which is equivalent to pay 
ment of interest at that rate; if 
at the date of a guarantee given the 
bank the actual amount guarantecd 
includes such excess interest & the 
borrower has so recognized the pro- 
poety of the exceas ciate that it must 
© considered voluntarily ‘* paid,” it 
is not open to the guarantor 
to say that as against him the accounts 
iwust be re-opened & such voluntary 
payments rescinded.—BAaNQUE CaAn- 
ADIENNE NATIONALE v0. SHRBAGUE 
(Maun.), [1929] 3 W. W. R. 676.—-CAN. 
. sa. Raising rate of interest-—-Whether 
customer -}-— mere sen 
of a notice that the interest c 
on 0 security beld by 
the bank has ig not of 
itself sufficient to render a customer 
Hable to F nd the rate, but 
where, a receiving sach a notice, 








Vol, 11.—Bankers. Cases 820—862a. 


May- 


TINDALL v. Barnerrs & Hoare (1887), 8 
T. L. R. 476. 


859. Add. Annoiation :-—Mentd. Albemarle Supply 


Co. v. Hind, [1928] 1 K. B. 307. 


Oh. 7382” vead 


Auchteroni v. 


862. Add. Annotations :—Mentd. Brandon 
a ag (1919), 35 ae 617 a G. es ay 
v. . P. Transport e » (19 
2 K. B. 742. poenoeye 
862a. Shares held by bank as security for joint loan 
to three persons Several Hability— Whether 


v. 


one borrower entitled to transfer of one-third 


the customer borrows more moncy 
from the bank, the bank ts justified 
in charging him interea at tho enhanced 
rate.—-GADDAR Mat v. Tata INDUS- 
TRIAL BANK, LTp., BOMBAY (1927), 
I. L. R. 49 All. 674.—IND. 


PART II. SECT. 21, SUB-SECT. 1. 


di. | TAabitity contracted after 
execution of mortyage.|—A mtgo. to a 
bank cannot be # valid seourity for a 
liability contracted subsequently to 
its exeocution.—Re EDMONTON Brew- 
Inu & MALTING Co., Lrb. Aha 2), 
{1918) 3 W. W. R. 983; 48 D. L. HK. 
748.—- CAN. 

n. Add * affd., 58 8S. C. R. 448.” 

sm. Unauthorised loan by bank— 
Right to sue.J—Though under its 
InMemorandum of axsocn. a bank is 
precluded from lending money on mtges 
pols where monoy has been lent by the 
hank on a mtge., it is entitled to sue 
tor & realixo the money so lent.— 
AHMED Salt ¢. BANK OF MYSOR1 (1929), 
1. L. R. 53 Mad. T71.—IND. 


PART II. SECT. 21, SUB-SECT. 2. 


of, ——.]—QUEBEC BANK v. PHIL- 
Livs, [1917] 2 W. W. Rt. 365; 10 Sask. 
L R. 190 4 36 Dd. L. RK. 440.—CAN. 


PART Il, SECT. 21, GUB-SECT. 3. 


8371. Promissory nok —Bank parting 
wth possesson—Right to recover.) ~ 
Where a promissory note which had 
been pledged by tho holder thereof 
to his bank as collateral seourity was 
lost by the bank -—~—Held: the bank 
was Hable to him for the value thereof, 
which was prundé facie ite tase value. — 
ROYAL BaNK OF CANADA vu. TALBOT, 

1928] 3 D. I. RR. 157; fladnl &@ 
V.W. RR. 190; 34 Alta. L. KR. 395.— 
CAN. 

ri. -—-— Money advanced partly 
on security of lund.j)~-A, bank may 
recover upon 4 promissory note not- 
withstan that the moneys were 
advanced upon the security in part of 
lands.—-ROYAL BANK OF CANADA Uv, 
Goxp, [1918] 2 W. W. R 745; 24 
B. ©. R. 145; 41 D. L. R. 276.—CAN. 

ai. ——— New note a by 
maker— Rights of bank.|—IIeld: the 
bank was entitled to recover on the 
note.—BANK OF MONTREAL v. WEIB#- 
DEPP, ([1917} 2 W. W. R. 615; 24 
13; 34 D. L. BR. 26.—CAN. 

ali, —— Conwerston of specific 
securuy into general security.}—~Held : 
as the bauk knew that debtor had no 
right to hypothecate gencrally the notes 
they could not recover, pot 
hoiders in due course.—HANK OF 
MONTREAL © NORMANDIN, {1925} 3 
Dae RH. 975; (1925) S. C. It. 687.— 


f t. ve of ar to cover eee ak 
A aud of manager. > 
leged that a bank manager obtained 
& note from him without disclosing 
that the note was for payment of an 
Soe ee maetant Aimed [or vant 

n for ju rw 
of any evidence of fraud on the bank 
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of the shares on payment of his proportion. | 
Coats ». UNION BANK OF SCOTLAND, Lrp., 
No. 803a, ante. 


art.—— RTH wv. RoYaL 


raanager’s Brass 
ANADA (1921), 67 D. L. 


BANE oF 
1 40.-——CAN, 


f il. Renewal—Effect of.|—Tho 
renowal by defts of a promissory note 
iven to pltf. bank ay aécourity for a 
oan :—~Held: not to estop thom from 
setting up the dofenae that the bank 
had received & misapplied the proceeds 
of goods covered by a lien pote which 
they had assigned to the bank as 
collateral security, such Brocneds hav- 
ing been paid into the bank by the 
tnaker of the Ifen note.—~CANADIAN 
Ne CO 





BaNh OF COMMERCH v. RELD, 
DL. RR. 509: (1925) LW. WI 
21 Alta. L. ht. 337.—CAN. 


PART II. SEOT. 21, SUB-SECT. 4. 


m i. Stock registered in name of 
bank’a nomince~—Identity of shares not 
exerved——Righte of voumner.J—-A ous: 
omer, who had a cecured loan account 
with a bank which was operated upon 
in accordance with the above practice, 
averred that the bank had sold her 
shares without her authority, in breach 
of their obligation to retain the apeciflo 
shares unless realised for roduoction of 
the loan & to retranasfer the identical 
shares on repayment of the loan ‘—- 
Held: defendets had acted according 
to thelr usual practlee, which was 
known to & approved by the firm of 
stockbrokers whom pursuer had om- 
Joyed as her agonts In the transactions, 
sho was barred froin insisting tn the 
action.—-CRERAK  v. 





BANK OF Scot- 


LAND, (1922] S. ©. (Hi. LL.) 1373 59 
mM. L. ht. $12.—SCOT. 
pi. Shares of company— Sale by 


bank before default—-Measure of dam- 
ages. | —-GRORGESON v0. DOMINION BANK, 
(1924) 3 D. L. R. 607; 32 W. W. RR. 
0351.—-CAN. 

8611. Bearer securtiies—Presumed tu 
belong to depositing cuelomer.}— BANK 
OF MONTREAL v. ISBELL, (1025) 2 
pete it. 30 » Teva. 26 QO. W. N. 26  pensg 

ab. Advance to son—ienresentation 
by father that son entitled lo shurea,.)— 
Upon the rep¥ésentation of a father 
that bis son waa entitled to an interest 
in certalu shares in & co, ee in 
the nume of another son, a buuk Jent 
money to the son :—Jleld: the hauk 
was entitled to a declaration of its 
debtor’s right to certain of such shares 
over which tho father had control, 
RovaL Bank wv. Porn, (19t7}] 2 
W. W.2. 1; 11 Alta. L. RR. 68%.— CAN. 


PART II, SECT. 21, SUB-SECT. 6. 


h (p. 277) i. —-— Indorsed by shtpper 
to ale gy to apply part Pri Dros sad 
yment of promuissury nole.}—. : 

no’ Violation of Bank Act, 8. 90.— 
RovaL BANK OF CANADA tv. WYE, 
1926) 4 L. R. 2623 [1926) 2 
W W. R. 780; 26 Man. L. R. 14.— 


h (p. 277) ff. Bank tuking 
baiee’s receipt from parties for uhom 
shipped—Duty of bank not to 


impatr seourtty.}-—-Sarrens (Joskri) 


v,. 
780 





865. Add. Annotations :—Apld. Re Allester, [1922] 
Refd. Albemarle Supply Co 
Hind (1927), 48 T. L. R. 652; Republica de 
Guatemala v. Nunez, [J/927) 1 K. B. 669. 
Mentd. Pennington v. Reliance Motor Works, 


2 Ch. 211. 


[1023] 1 K. B. 127. 


865a. Bilis of lading pledged—Authorised sale by 
pledgor— Title of bank to 
limited co. pledged bills of lading with a bank 
When it was time 
to sell the goods, the co. in accordance with 
the well-established mercantile practice ob- 
tained the bills of lading from the bank for 
realisation on the terms stated in the usual 
letter of trust given by the co. to the bank, 
to wit, that the co. received the bills of 
lading in trust on the bank’s account & under- 
took to hold the goods when received & the 
proceeds when sold as the bank’s trustees to 
remit the entire net proceeds as realised :— | 
Held; the bank’s previous rights as pledgee 


to secure an overdraft. 


Sons, Lip. v. BANK oF Nova ScoTIA, 
11926) 1 _ L. R. 581; 58 N. 8. R. 


eet 
oT] e 


q(p. 280) i. ——— Chatte} morigope fo 
secure past debt—Subsequent mortgage 
of land—Right to enforce chattel mort- 
gage.}—Held: (1) the mtgo. was not 
contrary to Bank Act: (2) the fact 
that a mtge. op land was afterwards 
given to the bank did not prevent it 
trom realising first on the chattel 
mtge.—PIPER ¥. CANADIAN BANK OF 
oP ieaeted (1922) 1 W. W. kh. 121.— 


q (p. 280) fi. is . Ob- 
talned advauces & delivered to the 
bank storage tickets for wheat in 
elevators :—Held; the security of tho 
warchoure receipts would not cover 
ast advances.——YOUNG wv. DENCHKR, 

ANK OF TORONTO v. ADAMES, [10923] 
1D. L. R. 432; 18 Alta. L. BR. ; 
{1923} 1 W. W. R. 136,—CAN. 


a(p. 280) ili. Chattcl mortgage 
as security for luan—W hether crops of 
following year chargeable. }-—Security 
on grain given to a bank in Oct. 1921, 
in respect of advances made in the 
spring of 1920, held Invalid in rospect 
of the 1921 crop.—NORTH AMERICAN 
LUMBER Co,, LTn. vo. BANK OF MON- 
TREAL, (1922) 1 W. W. R. 1265; 65 
Dd. L. R. 348; 15 Sask. L. R. 375.— 


a (p. 280) iv. Lease of chattels 
fo secure advances.}—~LHeld: the leuse 
was invalid, the bank not having the 
power under Bank Act to take a lease 
of chattels as security.—BANK oF 
MONTREAL v. HURSTON (1922), 69 
D. L. Rh. 208; 51 oO. L. R. 584.~—CAN. 


q (p. 280) v. —— Lien agreements on 
goods 1 ae lie CANADIAN HART 
-*ROYDUVOTS, LTD. (TRUSTEK) v. ROYAT 
BANK, {1924] 4 D. L. R. 225; 54 
O. L. R. 293; 4C, B. R. 211.—CAN., 


@ (p. 280) vi. Warchouse receipt 
Jor goods on leased premises —Valul. 








}—. 











Re J. STANLEY WkEDLOOK, LTD. 
(P. E. T.), 1926 3 D. ie ‘ ye e : 
VO. Be Rid CaN, DP le 2 263 


e (p. 281) i. S. 2. Banque Cana- 
INENNKE NATIONALE v. SAWCHUK, 
11926] 3 D. L. RR. 964; [19296] 2 
Ga Kl. 771; 36 Man. L. kh. 1— 





o (p. 281) §, Whether 
purchaser owner within sect. 88.}—- 
An ugreemont for the sale of timber 
licences together with all the timber | 
thereon gave the purchaser the right | 
to cut & remove the timber & pro- 
vided that. the purchase-price should | 
be payable in instalments & that 
the proporty in the licences & all ! 
timber cut therefrom should remain } 








- v. 


878a. 





proceeds.|—-A 


883. 
908. 


in the vendors until fully paid for by 
the purchasers. The agreement was 
not registered under Conditional Sales 
Act. Security on the timber cut by 
the purchasers & remaining on the 
timber berths was given under sect. 88 
of the Bank Act by the purchaser to 
the applt. bank. The  purchuser 
became bkpt., the cut timber was 
taken possession of by its trustee, & 
sold under an order of the ct. & tho 
yrocecds thereof were cjalbned by the 
yank & also by tho vendors, to whom 
a balance was owing under the agree- 
nont. The bank had had no notice 
ot the vendors’ clam & had not in- 
quired as to the purchaser's title, but 
all parties had acted in good faith: — 
Hield : at the thne of the assignment 
to the bank the purchaser was the 
‘owner ” of the tiniber within sect. 8% 
& had possession thereof within the 
meaning of that word in Sched. C. 
to said sect.; & the agreement 
between the purchaser & the vendors 
was one Within Conditional Sales Act. 
The bank’s clahu was therefore sus- 
tained.—Hoyvan BANK OF CANADA %. 

(B. met (1930] 1 DB. L. RR. 
$973 {1929} 3 W. WL. RR. 6053 reeg. 
12929) 2 W. W. It. 202. --CAN. 


sc. Security on crop to be grown— 
Priority over claim by vendor under 
crop-payment agreement.}--GORBEL 0. 
CANADIAN BANK OF COMMERCE, (1921) 
ane W.R. 81; 14 Sask. L. R. 45 


sd. Security invalid under Bank 
Acts—Sale of goods to third party— 
Bank not entitled to follow govds u: 
proceeds. |}-— HAWKER v. ROYAL BANK 
7 Canapa (1921), 59 D. L. R. 674.—- 


se, Title of bank as against municipal 
Lien for tares.}— Re BLECTRIOAL FITTINGS 
& Founpry Co., Lrn. (Ont.), [1926] 
] D. L. KR. 752; 58 Q. L. R. 364.—CAN. 


PART lJ. SECT. 21, SUB-SECT. 7. 


sf. Assignment of iy hae Mls of 


agreement for sale of As addi- 
tional security—Valid.}—~Re Wiarton 
LUMBER Co., Er p. BANK OF COMMERCE, 
ea 2D.L. R. 160; 40. B. R. 477.— 


sg. Assignment of debts present 
Suiure & all contracts & securilies— 
Valid.}—Re WIiaRTON LUMBER Co. 
Kr B. BANK OF COMMERCE, (1924) 
2 Dp. e hh. 160; 4 Cc. B. i. 477.—CAN. 

di. ——— Subsequent assign: 
creditor—Duty of bank 
interest.}—-Book debta were assigned 
as security to deft. bank. Subse- 


quently they were assigned to pitf. 
subject to the ment to the bank. 
The bank under its aassigu- 
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remained unaffected by this common & con- 
venient mode of realisation.—Re 
(D.), Lrp., [1922] 2 Ch. 211; 91 L. J. Oh. 
797; 127 L. T. 484; 88 T. L. R. 611; 66 
Sol. Jo. 486; [1922] B. & O. BR. 190. 


-]— Bankers most undoubtedly 
have a general lien on all securities deposited 
with them as bankers by a customer, unless 
there be an express contract or circumstances 
that show an implied contract inconsistent 
with the lien.— LONDON CHARTERED BANK OF 
AUSTRALASIA VU. WHITE (1879), 4 App. Cas. 
413; 48 L. J. P. C. 75, P. ©. 


Add. Annotation :—Generally, Refd. Lawrence 
v. Hayes, [1927] 2 K. B. 111. 

Add. Annotations :—Mentd. Dey v. rete 
[1920] 2 K. B. 346; Sutters v. Briggs, [1922] 
1 A.C. 1; Re Farrow’s Bank, [1923] 1 Ch. 41; 
British & North European Bank v. Zalzstein, 
(1927] 2 K B. 92; Importers (Co. v. Weat- 
minster Bank, [1927] 2 K. B. 297. 


TER 


ment :—Held + pltf. was entitled to an 
eccounting from the bank in detail, & 
the bank could not, as against plt?., 
chargo a higher rate of interest than 
permitted under Bank Act.—ROBERT- 
BON (JOHN) & Son, LTD. vo. CANADIAN 
BANK or COMMERCE, [1920} 2 W. W. R. 
1003.—CAN. 

sh. Assignment of 
agreement for sale of land- 
SHaw, [1925] 3 D. L. 
C. B. R. 825.—CAN. 


due under 
-Valul. -—Ie 
NR. 2205: 5 


sj. Common law aasiynment of 
money— Subsequent security aunder 


Bank Act—Property passed by assign- 
ment—Validity of security immaterial.) 
—IMPERIAL BANK v. WESTERN SUPPLY 
& EQuIrMENT Co. (1916), 39 D. L. R. 
803.—CAN. 


PART Il. SECT. 21, SUB-SECT. 8. 


sk. Mire insurance policies.J—A bank 
may, under s. 75 (1) (d) of the Bank 
Act take as security the obhgations 
of fire insurance companies to pay 
indemnities stipulated for in fire 
insurance policies. —TURGKON vt. Do- 
MINION BANK (Can.), [1929] 4 D. TD. it. 
1028; affg., 47 Que K. B. 383; 10 
(. 1B. 1. 212. —CAN. 


sl. Prohibited security—-Money lent 
thereunder recoverable.}—A bank may 
recover money lent upon a prohibited 
security although it cannot enforce the 
security.—-UNION BANK 0. FARMER, 
[1917] 1 W. W. R. 1361.—CAN. 


PART II. SECT. 22, SUB-SECT. 1.—A. 


ni. »}—A bank has not a 
lien in respect of a deposit or balance 
to the credit of a customer, aa there fs 
no specific ak an on which a lien 
can operate.—kKe MoRRIsB, CONEYS Uv. 
Morris, [1922] 1 I. R. 81.-—IR. 


sm. Lien on goods not in eristence— 
Bank Act, & 83.)-—The owner of a 
thnber licence, who proposes to go 
into the forest to cut down the trees 
& transform them into what is com- 
mercially known a8 yuproee & who 
may require financial assistance from 
@& bank before the pulpwood is pru- 
duced in its commercial form, can give 
the bank which assists him a valid 
lien on the finished product, although 
not in existence as such at the time 
of the loan.—LaNpky PULpwoop Co., 
Lrp. ¢t. La BanoveE CANADIENNE 
NATIONALE, [1928] 1 D. L. MR. 493; 
{1927] S.C. I. 605.—CAN. 


PART Il. SECT. 22, SUB-SECT. 1.—F. 


sn. Pledged to third Tp ed 
ef bank to disclose lien.}—Held: suc 
a duty e —LazaARD BROTHERS 
& Co. o. UNION Bank OF CANADA 
1920), 47 O. L. R. 608; 18 O. WL N. 
90: §1 dD. L. R. 636.—CAN. 








918. Add. Annotation :—Mentd. Ord v. Ord, [1923] 


2K. B. 482. 


921. Add. Annotation :—Folld. Baker v. Lloyds 


Vol. I11.—Bankers. Cases 916—9382a. 


926. Add. Annotation :—Consd. Baker v. Lioyds 


Bank, {1920} 2 K. B. 322. 


930a. ——- Liability for negligent payment of 
cheque—-No right to set off sums recovered 


921a, 


921b. 


Bank, [1920] 2 K. B. 322. 


——— ——.|—Defts. acted as bankers 
for a firm up to Feb. 3, 1914, when the firm 
being insolvent by deed assigned all their 
roperty to plitf. as trustee for their creditors. 

he deed provided that payments to the 
creditors should be made upon the basis of a 
bkpcy. distribution of the property & that 
secured creditors should have the same 
rights as under a bkpcy. At the date of the 
deed the firm had £2,934 to the credit of 
their current account in deft. bank, & the 
bank held certain shares as security for an 
advance to the firm. These shares were 
subsequently sold by the bank & realised 
£812 in excess of the amount of the advance 
to the firm. Before Feb. 8, 1914, the firm 
had discounted with the bank a number of 
bills of exchange, which matured after that 
date, & in respect thereof the firm became 
the debtors of the bank to the amount of 
£19,941. In an action by pltf. as trustee 
under the deed to recover from the bank 
the two sums of £2,934 & £812, the bank 
claimed a lien on those sums & also to set 
off a sufficient portion of £19,941 against 
those sums :—Held: the bank’s claim was 
right on both points.—BAKER v. LLOYDS 
BANK, [1920] 2 K. B. 322; 889 L. J. K. B. 
aaa 123 L. T. 380; [1920) B. & C. R. 





Balance of proceeds of sale of 
shares—Held as security for advances.] — 
BAKER v. LLOYDS BANK, No. 921a, ante. 








923. Add. Annotations :—Consd. Baker ». Lloyda 


Bank, 71920] 2 K. B. 322; Re Pinto Leite, 
Hx yp. Yes Olivaes, [19029] 1 Ch. 221. 


932a. 


from customer by party defrauded.]—Liuoyps 
BaNK v. OHARTERED BANK OF INDIA, .\Us- 
TRALIA & Cuina, No. 687a, ante. 


932, Add. Annotations :—Refd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179. Mentd. 
Barker v. Stickney, [1918] 2 K. B. 356. 
Joint & several guarantee—Termina- 
tion.|—By an agreement the six signatories 
thereto jointly & severally agreed with a 
Canadian bank to guarantee repayment up 
to a fixed sum of all liabilitics, includi 
interest, which a customer had or shoul 
incur to the bank: it was provided that the 
agreement should be a continiine guarantoe 
‘until the undersigned, or the exor. or ad- 
ministrator of the undersigned, shall have 
given the bank notice in writing to make no 
further advances on the security of this 
guarantee.’”? In 1913, the bank, without 
notice to the guarantors but with the assent 
of the debtor, increased the rate of interest 
upon the advances to 8 per cent., though, by 
Bank Act (R. S. Can. c. 29), s. 91, it was 
illegal for a bank to charge more than 7 per 
cent. Subsequently one of the signatories 
died, & his exors. gave notice purporting to 
terminate the liability of the estate of the 
deceased under the guarantee :- Held: (1) 
the guarantee remained in force against all 
the guarantors until each & all of them or 
their respective exors. or administrators 
gave notice to determine it ; (2) the Increase 
in the rate of interest did not discharge the 
guarantors, but they were liable for the 
principal sum advanced & for such interest 
as the debtor was legally to pay. Hanrur v. 
NATIONAL ('ROWN BANK, [{1@18] A. C. 903 5 
87 lL. J. P.O. 186; 119 1. TS. 6690; 35 
T LR 1, PC. 





925. Add. Annotation :—Refd. Ite 
Adams v. Southerden, [1925] P. 177. 


PART II. SECT. 22, SUB-SECT. 2. 

mf. -}—Held: money to 
the credit of the customer not rbown 
to be trust funds, might bo retained 
& sct off by the bank as against the 
indebteduess of the customer on the 
note.— Roy wv. CANADIAN BLANK OF 
COMMERCE (1918), 24 B. C. R. 397; 
38 D. L. R. 742.—CAN. 

sp. Bank cashing cheque—Holder in- 
debted to bank.}—A bank, to which a 
cheque has been delivered to be 
cashed, has po right to sct off against 
the proceeds of the cheque a debt owing 
to it by the holder.— ROYXEL v. KOYAL 
BaNnK OF CanabDa, [1918] 2 W. W. R. 
791; 11 Sask. L. R. 218.—CAN. 

st. Debt not recoverable — Statute- 
barred.)—A bank's right of set-off can- 
not be exercised where a debt is 
statute-barred & not recoverable.— 
Re MorRR18s, CONEYS vv. Morais, [1922] 
11. R. 136.—IR. 


PART II. SECT. 23. 


9351. Whether surety released-—In- 
crease in rate of interest.}—Held: an 
increase in the rate of interest. charged 
by the bank to an amount in excess of 
that authorised by Canadian Bank 
Act, without intimation to the a- 
raptors, did not discharge them m 
their Habilty.—EGBEertr v. NaTionasL 
CRowN Bank, [1918] A. ©. 903; 8&7 
L. J. P, Cc. 186: 119 L. T. 659.—CAN. 

935 i. S. P. MERcHANTS Bang OF 
CanapDa v. Buss, (1918) 2 W. W. R. 
574, 631.—CAN. 





Southerden, 


936 iil, —— Tahing new security 
from mounctpal debtor.) —BaNk OF NILW 
ZV ALAND © Banik, [1926] N. Z Le it. 
462 —N.Z. 

935 iv. Note tndorred as securtly 
for snecific purpose —General hynotheca- 
tion of note by creditor to bank.) —Held : 
surety released.—GoRDON », HEBBLIC- 
WHITE, (19271) 1 D. L. BR. 8175; (1927) 
8. C. I. 29.—CAN, 


sw. Account seliled between bank & 
customer—How far binding on surcty 
of cuatomer.)—Kveon If a cortificate 
given by a customer of a bank of the 
correctness of the condition of his 
account as stated therein constitntes 
an account stated between the bank 
& ite customer, yet such certificate 
cannot be conclusive as ainst the 
surety of the customer.—SranDARD 
BANK OF CANADA v. ALBERTA EN- 
GINEERING Co., LYp., [1917] 1 W. W. It. 
1177.— CAN, 


sx. Spectal agreement 
lo accept account.}—An express pro- 
vision in the guarantee given to the 
bank that the stating, settling or 
admission of an account between the 
creditor & the bank should be con- 
clusive evidence against the sureties 
cannot be effective to prevent the 
sureties froin objecting to IJlegal 
cha . nor to charges, which though 
not illegal, were improper to the kuow- 
ledge of the bank.—-NORTHERN CROWN 
Bank v. Woopcrarts, LTp., {1917] 
i ww. W. R. 1205; 33 DB. L. HR. 367.— 


, 201 








~~ 


Annotation — testo (2) Retd, Ze Darwen & Poarce, Associated 
Papcr Mills v. Barnes (1926), 05 L. J. Ch. 487. 


sz. Adrancc also secured by crop to be 
growun—Right of surety to proceeds of 
crop. }—Where a bank advancos money 
for the purchass of seed grain on the 
security of tho crop to be grown thotc- 
from & also procures the signature of a 
surety to the borrower's note, the 
suroty has a right to have any tnoney 
realised out of the crop appropriated 
to the reduction of the debt for which 
he became surety iv priority to all othor 
Claims of the bank against the horrower. 
—PROUDLUCK uv. CANADIAN BANK OF 
Commencr, {1025] 2 W. W. R. 150; 19 
Susk, L. BH. 413.—CAN. 


PART II. SECT. 25. 

957 ii. tights of bank.) - A 
cheque on the S. Bank, which was 
indursed by the payee to the H. Banh, 
was deposited & applied against bis 
over after the H. Banh bad 
suspended payment at Its head office, 
but before notice thereof reachod the 
loca) branch in whieh the cheque was 
deposited -—Hela: the H. Bank was 
entitled to enter pas ene oe we 
cheque from the drawer —- $ v 
HoME Bank OF CANADA,([1927) 1D. L. RR. 
1097; 8. CO. R. 115.- CAN. 

957 iii. ('ollectwn of billa for customer 
—Money received—Rights of customer.) 
—Where a branch of hae bank had 
received bills from applts. for collection 
& remittance of the proceeds, & aftcr 
collection but prior to remitting the 
bank suspended payment :—J/*ld (1) 
appits., having employed the bank nx 
a whole in a fiduc capacity, “ire 





Cases 961—1022. 


961. Add. Annotations :—Refd. Ke Wait, [1927] 1 
Ch. 606. Mentd. Ratner v. London Jomt 
City & Midland Bank (1922), 88 T. L. R. 263. 


966. Add. Annotation: —Refd. Re Douglas, Ex p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 


974. Add. Annotation :—Consd. British & North 
a aaa Bank v. Zalzstein, [1927] 2 K. B. 


ENGLISH AND EMPIRE 


978. Add. Annoiations :—-Mentd. Bradford Old 
Bank v. Sutcliffe (1918), 88 L. J. K. B. 85; 
fie Hodgson’s Trusts, Public Trustee v. 
Milne, [1919] 2 Ch. 189; Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652. 


985. Add. Annolation: —Consd. Tournier v. 
National Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

986. Add. Annotation :—Refd. Tournier v. National 


Provincial & Union Bank of England, [1924] 
1K. B. 461. 


986a. —— Without consent of customer.|— 
It is an implied term of the contract between 
@ banker & his customer that the bank will 
not divulge to third persons, without the 
consent of the customer express or implied, 
either the state of the customer’s account, 
or any of his transactions with the bank, 
or any information relating to the customer 
acguired through the keeping of his account, 
unless the banker is compelled to do so 
by order of a ct., or the circumstances 

i give rise to a public duty of disclosure, or 
the protection of the banker’s on interests 
requires it. 

*itf. was a customer of deft. bank. A 
cheque was drawn by another customer of 
defts. in favour of pitf., who instead of paying 
v in to his own account indorsed it to a third | 
person who had an account at another bank. 
On the return of the cheque to defts. their 
manager inquired of the last-named bank 
who the person was to whom it had been paid, 
& was told it was a bookmaker. hat 
information defts. disclosed to third persons : 
—Held: that disclosure constituted a breach 
of defts.’ duty to pltf., for though the in- 
formation was acquired not through pltf.’s 
account but through that of the drawer of 
the cheque, it was acquired by defta. 
during the currency of pltf.’s account & 
in their character as bankers.—TounNIER v. 
NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, [1924] 1 K. B. 461; 98 L. J. K. B. 
440; 130 L. T. 682; 40 T. L. R. 214; 68 
Sol. Jo. 441 ; 29 Com. Cas. 129, CO. A. 

Anroalon :—Refd. Waterhouse v. Barker, [1924] 2 K. B. 
uv. 





—_—- ere ate ener ee — ree cote eee eee 


entitled to a prior charge on the 
balances held by the bank as a whole 
at the date of suspension of payment : 
(2) applita. were not entitled to a prior 





eee me 


but is ontitled to demand from the 
hank information as to the balance 
then owing, the rate of interest o ; 
& the amount, if any, realised by the 


Diazst SUPPLEMENT. 


087. Add. Annotation: — Refd. Tournier v. 
National Provincial & Union Bank of 


England, [1924] 1 K. B. 461. 

990a. Disclosing any other information relating to 
customer.|—-TOURNIER v. NATIONAL PRO- 
VINCIAL Union BANK OF ENGLAND, No. 
986a, ante. 

1008a. ——— Prima facie evidence of account.]— 
eas v. Ltoyvps Bank, Lrp., No. 408a, 


1010. Add. Annotation :—Refd. 
Barker, [1924] 2 K. B. 759. 

1011. Add. Annotation :—Refd. Ironmonger v. 
Dyne (1928), 44 T. L. R. 579. 

1012. Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 769. 

1012a. —— Entries tending to incriminate.|— 
On an application under Bankers’ Books 
Evidence Act, 1879 (c. 11), s. 7, for leave to 
inspect & take copies of entries in a banker’s 
books before the trial of an action, the ct. 
is guided by the general rules regulating the 
inspection of documents before trial. 'There- 
fore if resp. to the application, being a party 
to the action, objects in proper form that 
the entries tend to incriminate him, the ct. 
will not grant the leave applied for.—WATER- 
HOUSE v. BARKER, [1924] 2 K. B. 759; 93 
L. J. K. B. 897; 182 L. T. 15; 40 T. L. R. 
805; 69 Sol. Jo. 51, C. A. 

1012b. ———.]——Where, under  SBankcrs’ 
Books Evidence Act, 1879 (c. 11), s. 7, an 
order is mado for the inspection of a judgment 
debtor’s account with a banker, the ct. has 
pone to make the order extend to the 

anking account of a person other than 
debtor, if the account of that other person 
was controlled by debtor & was used by 
debtor for his or her own purposes.— 
IRONMONGER & Co. v. DYNE (1928), 44 T. L. R. 
579, O. A. 

1018. For ‘“‘ss. 2 & 5” read “‘ss, 2-5.’ 

Add. Annotation :—Refd. Waterhouse v. 
Barker, [1924] 2 K. B. 759. 

1016. Add. Annotaiion :—Refd. 
Barker, [1924] 2 K. B. 759. 

1017. Add. Annotation :—As to (1) Apld. Water- 
house v. Barker, [1924] 2 K. B. 759. 

1018. Add. Annotations :—-Apld. Waterhouse vt. 
Barker, [1924] 2 K. B. 759. Consd. Iron- 
monger v. Dyne (1928), 44 T. L. R. 579. 

1019. Add. Annotation :—Refd. Waterhouse v. 
Barker (1924), 132 L. T. 15. 

1022. Add. Annotation :—Refd. 
Barker, [1924] 2 K. B. 759. 


Waterhouse v. 








Waterhouse v. 


Waterhouse v. 


ee ee —— 





arty has been given an opportunity 

o attend the heamng of the applica- 
tion.—JaMES v. MABIN (No. 3), [1929] 
N. Z. L. R 899.—N.Z. 


charge on the bank’s general assets.— {| bank in respect of collateral securities. 
SHaw WauLaon & Co, ©. AMRITSAR | —Ross t. Bang oF NEw SovuTsH WALES PART II. SECT. 28, SUB-SECT. 2. 
NaTionaL Bank (IN Liquination) 


(1928), 28 8 
(1926), 1. L. R, qT Lah 155.— IND, N. 8, hy! 


PART UU. SECT. 26. 


assignee of the equity of redemption 
of property Tiorrawed to a bank, 
nor a surety who has mortgugod 
ropertvy by way of collateral seourity 
o @ bunk is entitled to obtain from 
the bank the same full account that 
the bank is obliged to give its customer. 
A guarentee of a oustomer’s account 
with a bank ls not entitled to demand 
from the bank a copy of the account 


004 iv 
to 
be 


is kept on 


_ RN. 8. 
W. N. 117.—AUS, 


PART II, SECT. 28, SUB-SECT. 1. 


° -}— 
to inspect the books of a bank relating 
to the account of a person not party 
the litigation will seldom or never 


is in form or substance really the 

y to tho litigation, or 
behalf, tries 
in it would be evidence against him 
at the trial. In any case, no such 
order will be made unless the third 


8. W. 539; 46 


aa. Pay-in slips.)—A bank ee 
pay-in slips which have accompant 
ayments into a customer’s account 
oes not hold them as the agent of 
the customer, who, consequently, will 
ordered in an action to which 
he is a party to produce them as 
documente in his possession or power. 
- au action the Seine: Sie 
make any order rela 
documenta under Evidence Act, 1915, 


8. LEVER v. Macuimee, [1928] 
V.L. R, 262; 49 A. L. T. 194; 1938) 
Argus lL. R. 169.—AUS. 





An order 


so that en 
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Vol. T1I.—Cases 9—184. 


BARRISTERS. 





9. Add, Annotations :—Mentd. Re Tetley, Na- 1238. Add. Annotations :—Mentd. Ashhurst vr. 
tional Provincial & Union Bank of England Mason, Ashhurst v. Fowler (1875), L. R. 
v. Tetley (1922), 39 T. L. R. 45; Geologists’ 20 Eq. 225; Foster v. Driscoll, Lindsay v. 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. Attfield, Lindsay v. Driscoll (1928), 08 L. J. 
271. K. B. 282. 

50a. -—~.}—-All motions before the ef. must be 162a. ht of junior counsel settling plead- 


’ 


made by counsel. DRAKE tv. MoRu AN (15538), 
27L.3.P.&M.3; 4Jw.N.S, 38z. 


66a, Before parliamentary commission.] — BEL- 


71. 
84. 


110. 


bi, —— Nature of duties devolving 


FAST Riots COMMISSION CasE (1886), 21 
L. Jo. 556. 


Add. Annotation :—Refd. Marson v. Unmack 
{1923] P. 163. 


Add. Annotations :—Mentd. Lexden & Win- 
stree Union v. Windsor Union, [1921] 2 K. B. 
143 ; Wycombe Grdns. v. Barton-upon-Irwell 
Grdns. (1926), 43 T. L. R. 89. 
After this case add the following cross-refer- 
ence: See, further, JUDGMENTS, Vol. XXX., 
pp. 203 et seq. 

tdd. Annotation :—Refd. Apted v. Apted & 
Bhas, [1930] P. 26. 


SECT. 1, SUB-SECT. 1. rostmming 


ct. applle 


184. 


ractico al the Bar of that 
to have his name entercd 


ings to lead another junior counsel.|—A 
member of the Outer Bar settled pleadings & 
led at trial. Another member of the Outer 
Bar was briefed to attend trial as his junior. 
On party & party taxation the taxing master 

owed the [ees paid to the second counsel 
on the ground that the junior who settled 
the pleadings could not lead, but could be 
led by a senior either of the Outer or Inner 
Bar :—Held: junior counsel who settled 
pleadings could lead another junior counsel, 
& fees of both counsel should be allowed.— 
Dovernas v. ASSOCIATED NEWSPAPERS, Lip. 
(1922), 67 Sol. Jo. 48. 


Add. Annotation :— Mentd. Turner v. Kings- 
bury Colliories, [1921] 3 K. B. 169. 


SECT. 3, SUB-SECT. 1.—A, 


upon.jJ—The discharge of the duties 
under Law Society Act, now R. 8S O., 
1914, c. 157 16 not a matter of mere 
private concern, but one affecting the 
pats having to do with the well- 
ing of the suciety in maintaining the 
standards which should prevail in the 
legal profo;ion; &, unlegs in a case 
of manifest wrong, there should be no 
interference with the socicty's evercise 
of ita statutory powers.— Hani vu BALL 
(1923), of QO. L. RK, 147.—CAN. 


SECT. 1, SUB-SECT. 2.—A. 
lta Vor “ (1905), &S CGC. 221" read 
611905) T. S. 291." 

11 bi. —— Without eramrnation — 
Managing clerk to solvettor }—In Law 
Practitioners Act, 1908, 8. 5, the words 
“managing clerk to a solr.”” must be 
taken in the stret sense to mean one 
who has control & supervision of other 
clerks in the solr.’ racial —He 
CHALMFRR, [1918] N. Z. L. 561 — 


15 fia. ~—— -}—-The ct. will not 
grant mandamus to compel Benchers 
of a Law Society to admit an individual 
as inember with a view to his qualifying 
himself to be called to the Bar.—He 
HaGru & LAW Soormry oF BRitTmwnH 
CoLceuBbia (1922), 31 B C. R. 75.— 





SECT. 1, SUB-SECT. 2.—-B. 
‘ 25 Ae ine fia a ail of nad 

come a tag. ere (+) 
Ct. did not think fit to 
reject a complaint made against an 
advocate, & was obliged, therefore, 
to refer the case for inquiry to the 
Bar Council, & the unal, after 
certain cvidence had been taken on 
affidavits, on the intimation of com- 
pisinents solr. that he withdrew 
complaint reported “in these 
umstan cannot be 


cire ces the inquiry 

further proceeded with, the ct. referred 
the matter back to the tribunal, hold- 
ing that the Act required the tribunal 


to co finding.”—Re Bar 





me to a 
Councms AcT (1929), I. &. BR. 57 Calc. 
124.—IND. 


BT nt in trantuee in took 
ofr € 11 
Court. )— After {us retirement from t 
position of a of the High 
at Patna, India, applt. with a to 


on the roll of advocates as reqiured 
by Indian Bur Councils Act, 1926 
The judgos, by a majority, held that 
he was entitled to be so enrolled under 
that Act, but added that in view of the 
fat that he had been # permanent 
judire of that ct. they refused to allow 
Mit to appear in the cts. of the pro- 
vince. Onappeul against that ufusal 
Held by being entered on the roll 
ot advocates applt. had established a 
ntatutory ight to practise of the 
Indian Bar Counctlh Act, 1026, 
a 14 1) providing thut “ An advocate 
shall be entitled as of right to practise 
.. in the High Ct of which he js wn 
advocate... .”’ —PRABULIA IKANJAN 
Das vr. Paiva Hiagn Cotrki JUDGES 
(1930), 47 ET, bt 98, P.C —IND. 


SECT. 2, SUB-SECT. 1.—D. 


ui. Before igh Court of Madraa— 
Preramnug iainsoluncy  jurtadiuction - 
Right to ‘tart’ = Advocates, enreled 
in the High (t of Madras  undet 
Indian Bar Councils Act (Lf of 1926) 
are, by virtue of sects, 2 (a), BA 14 
of the Act, entitled not only to appear 
& plead, but ulso to “ act’? in the 
insulvency jurisdiction of the High 
Ct. Insolvency Kules of the High Ct, 
ry. 128, which allowed advocates only 
to appear & plead in that jurisdiction, 
is no longer in force ——/ie POWFRS OF 
ane (1923), 1. L. BR. 52 Mad 92. 

sa. Natal —Qualfication acquired out- 
side Natol.} ~A petson admitted an an 
attorney in Natal by virtue of qualifica- 
tions acquired elsewhere than in Natal 
is not entitled to appear as counsel in 
the Supreme Ct. or to practise as an 
advocate until he bas served under 
articjes in Natal fur at least 18 months, 
—IANCOKPORATEYD LAW SOCILTY 8. 
POSEMAN (1929), 50 N. i. i. 318. — 


~A e 


SECT. 2, SUB-SECT. TA. 


sb. Barrteter of five Boca stanukng 
‘What constitutes.}—~Held: applt., 
who had been called to the Bar more 
than five years, but had never practised 
as a barrister, was a ** barrister of not 
less than five years’ standing ” within 
the meaning of Industrial Arbn Act, 
s. 6 (7).—-MCCaWLery .v. R. (1918), 26 
Cc. L. 9.—AUS. 
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g. Kor “IR.” at the end of this case 
read “‘ SIERRA LEONE.’’ 


sc. ror conmetion for perjury 

England— Drsbarmint in Nngland 
Llow far innding on Indian court.) - 
Held: (1) the loss of the privilege of 
being @ barrister in England, though 
the only qualtfloation fut admission in 
Indla as an advocate, did net neces- 
bully cntail disbarment Inthe High Ct 
(2) Suspension for one your ordered 
in thin cause. ~J’e AN ADVOCALK (1023), 
1. Ju. ht. 10 Mad. 003.- IND. 


sd. Professional miseonduct Under 
Tleaders’? Act -~- Canvusmng for warts | 
S., a district pleader, holding a ~annad 
for tho Surat District, sent circular 
posteards to the public under his 
mynature aso High ¢t pleader stuting 
that he had heen authoriqed by the 
Wiatrict Ct toexamtine Wakf propatics 
& to issue certificates In fact all 
that he had been authorised to do was 
to examine accounts for certato specific 
Wakf properties on his separate 
application im cach case, but was not 
authorised to audit the accounts of 
Wakf propre gorerully -—Z/eld « 
it waa Improper conduct on the part 
of S. to issue such postcards & to 
canvass for the auditing work in the 
way that he did & Bont cianty, he was 
guilty of an offence under Pleaders’ 
Act, 8. 26.—GOVEKNVUEND PLEADER 
-. nae -- - (1929), LL. RR. 63 Bor, 
610.—IND. 


se. Procedure of Hiyh Court-—Under 
Bur Counenls Act, 1920.)—As from 
June 1, 1928, the procedure by which 
an advocate can be called upon to 
anawer for misconduct is governed by 
Bar Councils Act, 1926, 4. 10 et rh 8 
To proceed under sect. 10, the Hig 
Ct. i required, by mnb-xect (2) of that 
sect, if it does not sumsnari i reject 
the complaint, either to refer the case 
for inquiry to the Bar ( ouncll, or, after 
consultation with the Bar Council, 
to refer it to the ct. of a District judge. 
Simijar powers of referonce are given 
where the ct., i on & 
complaint, acts on fta own motion. 
But in either event, it is necessary fur 
the case to either referred to the 
, Bar Council, or at any rate for the Int 
Council! to be consulted.-—/te A Vans 
- Aas noAEs (1928), 1. L. Root 4 


nh 


Cases 191—328a. 


191. Add. Annotation :—Apld. Re Morgan, Brown 
v. Jones (1927), 71 Sol. Jo. 650. 


191a. -]— Where trustees are represented 
by the same firm of solrs. & one of them is 
interested in the trust fund beneficially, it 
is prima facie the solrs.’ duty to employ 
separate counsel to oh cig the independent 
trustee, in order that the ct. may have the 
assistance of such separate counsel.—Re 
pongan: BRown v. JONES (1927), 71 Sol. Jo. 
650. 


Add. Annotation :--Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641. 


207. Add. Annotation :—Mentd. A.-G. v. 
Keyser’s Royal Hotel, [1920] A. C. 508. 


216. Add. Annotation :—Mentd. Smith v. Smith & 
Rutherford, [1920] P. 206. 


220a. —— Of junior counsel—Proportionate to fee 
of leader.}—A junior counsel is entitled to 
be allowed two-thirds of the fee allowed to 
his leader & the taxing master has no power 
to direct that the amount of the fee of junior 
counsel on the hearing before the master in 
chambers should be deducted from the 
amount of the fee allowed on the adjourned 
hearing before the judge in ct., on the ground 
that the brief was practically the same on 
each occasion.—He Park, Borr v. CHESTER 
(1921), 66 Sol. Jo. (W. Rt.) 2. 








202. 


De 


sf. Under Legal Practitionera Act, 
a. 12.) Tho diseretion of the High Ct., 
in cach particular case undor sect. 12, 
j4 absolute, & it can Jet off a pleader 
with an adinonition or suspend him 
or a#triko bim off the 1rolls.—Jte A 
at aa (1920), T. L. 2B. 67 Cale. 337. 


behalf 


SECT. 5, SUB-SECT. 1.—A. (g). such 


ent ‘led to reasonable compensation 
for work & labour done by him on 
of the client. —THANGAMMAL 
AVIYAR t Kmsunan (1929), I. L. 2. 
53 Mad. 309.— IND 


221 xi. —~—- ~—.,]—AR 
DINNER (1899), 4 Terr. L. R. 30.—CAN. 
. sg. ** Normal” fees—Fees in big & 
arficult cases.}—Held : 
fvos a8 a practising law-agent 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


280. Add. Annotation :—Mentd. Re Wigzell, Ee p. 
Hart, [1921] 2 K. B. 835. 

234. Add. Annotation :—Mentd. Wild v. Simpson, 
{1919] 2 K. B. 644. ' 

242. Add. Annotation :—Refd. Minter v. Priests 
[1929] 1 K. B. 6565. 

251. Add. Annotation :—Mentd. Tournier v. Na- 
tional Provincial & Union Bank of England, 
[1924] 1 K. B. 461. 

281. Add. Annotation :—Mentd. Shepherd  v. 
Robinson, [1919] 1 K. B. 474. 

291. Add. Annotations :—Apld. Shepherd v. Robin- 
son, {1919] 1 K. B. 474. Refd. Sourendra 
Nath Mitra v. Srimati Tarubala Dasi (1930), 
46 T. L. R. 191. 

800. Add. Annotation :—Refd. Shepherd v. Robin- 
son, [1919} 1 K. B. 474. 


312. Add Annotation :—Mentd. 
Bosworthick, [1926] P. 159. 

813. Add. Annotation :—Mentd. Butterworth v. 
Butterworth & Englefield, Collins v. Collins 
& WHarrison, Barratt v. Barratt & Fox, 
Howell v. Howell & Walker, Adams v. 
Adams & Ward, Ellworthy v. Ellworthy & 
Ledgard, [1920] P. 126. 

823a. Express instructions given to solicitor.|— 
At the hearing of an action for debt counsel 
for deft. consented to judgment against his 
client for part only of the claim, pitf. abandon- 
ing the balance. Without the knowledge of 


Bosworthick v. 


Murnvu K. R. A. KAROPPAN GHETT!I 
(1927), I. L. R. 50 Mad. 786.—IND. 
291 il, ——.--An advocate, ad- 
mitted tu practise itd the appropriate 
ct. in India, when briefed in a suit, 
including a suit in the ct. of a sub- 
ordinate judge, has the implied 
autbority of client to settle the suit 
by a compromise. If he is briefed in 
an interlocutory matter he has implied 
authority to settle the whole suit 


ARMOUR ¥. 


botb are just 


188 3. Partly proposing employment — 
Proceeding against previous clant.) — 
Appet., an advocate, allowed resp. to 
givo him {instructions in full without 
warning hin that the other side had 
ra hee aa him to represent them in 
the matter & that he had not declincd 
the offer. He, however, was not 
retainod by resp. & the brief of the 
other side being offered to him, aceepted 
the same ‘~-7/ield;:) whilst the action 
of resp. did not amount to professional 
misconduet, the care came within the 
ambit of the rulo that counsel ought 
not to accept a brief against a party, 
even though that party refuses fe 
retain him, in any ease in which he 
would be am barrassed in the discharge 
of his dutv bv 1cason of the contidence 
& ag i was rightly refused permission 
by tho trial et. to appear in the suit.- - 
U. Ko Ko Gyiv. U San Mya (1930), 
I. L. R. 8 Ran. 446.—~IND. 


190 iii, —~—- -}~A legal practi- 
tioner may change sider, but, if, as in 
case, such conduct is likely to 
cause mischief or reasonable  mia- 
ep pretension in the mind of his late 
client, the ct. would not allow the 
advooate to appear for the other party. 
—Maunq SEIN GYI t. MANECKIEE 
(1929), I. L. R. 8 Ran. 44.— IND. 


SECT. 5, SUB-SECT. 2. 


206 vi. .}—Where a pleader 
sned to recover from his client a sum 
of moncy as remuneration for his 
services ax a pleader, on the basis of 
® verbal ogreement entered into with 
his client, or, if the agreement was held 
to be invalid, on the basis of quantum 
merult -—~Held: though the agree- 
ment was void under al Practi- 
tioners Act, s. 28, the pleader was 











finds sufficicnt in order to command 
the services of compotent counsel in 
cases of a similar charactor.—CaLK- 
DONIAN Ry. Co. v. GREENOCK CORPN., 
GLasGow & Sourn WrEsTERN Itty. Co. 
v. SAME, [1922] 8. C. 299.—SCOT. 


SECT. 5, SUB-SECT. 4. 


288 fi. —— .}—There is no hard & 
fast rule rendering counsel in a cause 
incompetent as a witness in that cause. 
ie BECKER, [1929] App. D. 167.— 


SECT. 5, SUB-SECT. 6. 


2741. Misconduct—Inaerting libel on 
judge in notice of anpeal—On instruc- 
tions of client.)—Held: this conduct 
was highly improper.—Jacos & Co. v 
Rasy BEHARI GHOSE (1920), I. L. R. 


274 fi. —— Refusal to take brief.j— 
The refusal of a lawyer to tuke up 
a brief for a member of the public, 
simply & solely on the ground that he 
would be appearing against a brother 
practitioner, who was the lHtigating 
party on the other side, or eure 4 
orward untrue cxcuses, when the rea 
reason is a disinclination to appear 
against a brother practitioner, is pro- 
fessional misconduct; that is, it 1 a 
breach of the duty which the accept- 
ance of tho status of an advocate 
demands from every man who becomes 
an advocate. MUHAMMAD INAYAT All 
v. Se (1929), 1. L. R. 52 All. 892. 


SECT. &, SUB-SECT. 7.—C. (b) i. 
291 1. General rule.}—Rules regardi 
competency of counsel to conmpromies 
; area ge socaa to’ BER their cllente: 
u 80 as ¢ r clients, 
diacussed.— MUTHIAH CHETTIAR t. 
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7 


where it appears that tho intention 
was to place him in the same position, 
& to arm him with the same authority, 
as though ho had been briefed to con- 
duct the whole suit. —Sol RFNDRA 
Nay Mirna 0. TART BALA D 4st (1930), 
67, RR. Ind. App. 133, B. C.—IND. 
lat i Pouer th ale ec aki ee ap- 
parently properly anstructe y's 
agent piicacad unthout otest. -—NIL- 
MONE CHAUDHURI 0. EDAR NATH 
mace (1922), IL. R. 1 Pat. 489.— 
300 iv. ——.}—A sottlement within 
the apparent gencral authority of 
counsel :—Jield > binding.—-B_N. SEn 
& BROTHERS vo. CHuN! Lat Dorr & 
Co. (1923), I. L. R. 51 Cale. 385.—IND, 
801 i. Authoruy to compromise out 
of court.}—A compromise effected by 
counsel on behalf of his client out of 
ot., & not assented to by his client, is 
only binding upon the client if it is 
al Pe 8 authorised or subsequently 
ratified by the client or by his agent 
authorised in that bohalf.—AsKaRAaU 
CHOUTMAL v. East [NDIanN Ry. Co, 
(1925), I. L. R. 52 Calc. 886.—IND. 
$01 ii. -}—The fact that negotia- 
tions for compromise between counsel 
took place before the hearing of the 
suit commenced, or were carried on 
outaide the ct., does not vitiate the 
a ment.—JOHURMULL BHUTRA ¢. 
EDAR NaTH Brrrra (1927), I. L. RB. 
55 Calc. 113.—IND. 


SECT. 5, SUB-SECT. 7.—C. (b) fii. 

~ 1. ——.]}-—The general authority 
of counsel to compro GB oes ets 
not extend beyond matters in the suit. 
——JOHURMULL BHuTRA 0. Kepar NATH 
BHOUTRA (1937), I, L. R. 55 Calc. 113.— 





counsel on either side, or of the solrs. for 

pltf., deft. had given instructions to her aolrs. 

that. the case was not to be settled. Upon an 

application made before the judgment was 

drawn up :—Held: the case must be restored 

to the list for hearing.— SHEPHERD v. ROBIN- 

SON, [1919] 1 K. B. 474; 88 L. J. K. B. 873; 
he Bel 36 T. L. R. 220, C. A. 

Annotation :—Refd. Sourendra Nath Mitra vr 
Tarubala Dasi (1930), 16 T. L. BR. 191. 

324. Add. Annotation :—Distd. Shepherd v. Robin- 

son, {1919] 1 K. B. 474. 


826. Add. Annotation Pray Shepherd v. Robin- 
son, {1919} 1 K. B. 474. 

381. Add. Annotation :—Apld. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

335. Add. Annotation :—Refd. Shepherd v. Robin- 
son, [1919] 1 K. B. 474. 

856a. Whether binding at second trial.)|—A man 
was employed by a railway co. to sweep their 
yard & goods warehouse. Several lines of 
rails ran through the yard, & it was his duty 
to sweep between the lines, but to stand 
clear of them when trucks were being run 
over them. On June 10, 1018, a capstan 
man in the employ of defts. gave notice to 
the man that he was going to run trucks 
into the yard, which notice the man acknow- 
ledged. The first truck was sent in, & the 
capstan man stated that he saw the man 
apply the brake to il, which was not a part 
of his duty, & then leave the yard. A second 
truck was then sent down on another line, 
& shortly afterwards the man was found 
sitting on the ground, having sustained 
injuries from which he died. Upon a claim 
by his widow for compensation under Work- 
men’s Compensation Act, 1908 (c. 58), an 
admission was made by counsel at the 
trial that ‘‘ deceased was crushed between 
two waggons & sustained abdominal injury 
from which he died” A new trial having 
been ordered :—Held: the above admission 
was not to be binding at the second trial.— 
DAWSON v. GREAT CENTRAL Ry. Co. (1019), 
88 L. J K. B. 1177; 121 L. T. 263; 12 
B W. C. 0. 163, C. A. 

875. Add. Annotation :—Mentd. Eastern Shipping 
Co. v. Quah Beng Kee, [1924] A. C. 177. 

381. Add. Annotation :—Mentd. KR. v. Minister of 
Labour, [1924] 2 K. B. 210. 

382. Add. Annotation :—Mentd. Rhondda’s Claim, 
{1922} 2 A. OC. 339. 

383a. Duty to assist court—By citing all relevant 
authorities.|—-Upon the hearing of an appeal 
in the House of Lords, it is the duty of 
counsel to bring to the attention of the House 
any authority, statutory or other, within 
their knowledge which bears one way or the 


Siumati 
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Vol. 011.—Barristers. Cases 323a—467. 


other upon the matters under debate, irre- 
spectively of whether or not the particular 
authority assiste the case of the party who is 
aware of it. It is likewise the duty of those 
who instruct counsel, if they are awaro of 
any such authority, to bring it to the atten- 
tion of counsel, in order that they m 
turn may bring it to the attention of the 
House.— GLEBE SUGAR REFINING Co., Lp. v. 
GREENOCK Port & HarBouURS TRUSTERS, 
(1921]2 A. 0.66; 125 L. 'T. 578; 8$7T. L. R. 
486; 65 Sol. Jo. 551, H. L. 
883b. Duty to disclose adultery of petitioner in 
sult for dissolution of marriage.|--Where a 
petitioner has committed adultery it is the 
duty of his counsel & solr. to disclose the 
fact to the ct. if they are aware of it. - 
ABRAHAM v. ABRAHAM & Hanpina (1919). 
ri L. T. 672; 35 T. L. BR. 371; 63 Sol. Jo. 
Disclosure of petitioner’s adultery in suits 
for dissolution of marriage generally, see 
Hussanpn & WIFE. 
Add. Annotation :—Apld. Grinham v. Davies, 
[1920] 2 K. BR. 240. 
After this case add, See, alao, NEGLIGENOR, 
Nos. 842, 842a. 


——.]—Pracrice Norn, [1920) W. N. 


389. 


408a. 





34. 
421. Add. Annotalions :- Mentd. Sage v. Hicholz, 
{1919}2 K. B. 171; Valentino v. ret {1919} 
2 Ch. 1293; The Ruapehu (1926), 136 L. Tb. 
146; Hardie & Lane v. Chilton (1027), 90 
L. J. K. B. 1010. 
—The Ilvouse of Lords has wu 
prior claim to the attendance of counsel over 
other cta., & betore absenting himself counsel 
ought to have made an application for leave 
to be absent.—AnnraM 8.8. Co. v. WESTVILLE 
Supping Co. (1923), as reported in 67 
Sol. Jo. 535, LI. L 


Add. Annotations :—Mentd. The Christel 
Vinnen, [1924] P. 61; Elder, Dempster v. 
Paterson. Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonia, [1924] 
A. C. 522; Reed v. Page & Mast (1926), 42 
T. 1. R. 7443; Silver v. Ocean SS. Co. (1929), 
467. L. R. 78. 

Add. Annotations :—Refd. Banbury v. Bank 
of Montreal, {1918] A. C. 628; Wilson v. 
United Counties Hank, [1920] A. C. 102. 
Mentd. Yorke v. Yorkshire Insce., []9J8] 1 
K. B. 662 ; Yorkshire Insce. v. Craine, [1922] 
2 A.C. B4t. 

Add. Annolation : —Consd. 

Dill (1927), 43 T. L. R. 431. 
Add. Annotation :--Mentd. Evans v. Heath- 
cote, (1918] 1 K. B. 418. 


421a. 








446. 


453. 


465. De Freville v. 


467 e 





SECT. 5, SUB-SECT. 7.—C. (b) iv. 


334 li, ———-.}+—-Where the advocate 
for hoe of the ce {in a proceeding 
for the grant of letters of administra- 
tion under a mniseprrehenson cons 
sented to me one et ty eine grenve’ 
the lette 
was gi 


letters.— EK YONE 
pont Sum (1925), I. L. RS Ras. 261.— 


SECT. 5, SUB-SECT. 10. 


ef. -}—In an action for damages 
for breach ‘of contract, certain 
s10n8 were made by counsel for both 





parties & put in at the trial ee consent - 
-~-Held> deft. was bound by the 
admissions made by counsel ions sr 
behalf.— DOMINION ors ue whe 4,14 aaa 


Morruoy (1023), 54 
CAN. 
SECT. 6, SUB-SECT. 1. 

388 i. Should not make 
daiocus charges.}—Members of the Teaal 
profession are under no duty to their 
cHents to make ve & scandalous 
charges against either jud or the 
opposite parties on their client’s mere 
wish. They are responsible to the 
ct. for the fair & honest conduct of the 
case. They are not mere mts of 
the man who pays them, are 
acting in the administration of fuatioe. 
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—Kte DIVARKA ries MITHAL (1924), 
1L RR. 46 All 121- IND. 

888 fi. Dndy aa regards on nsipe 
questions.J—An advocate should exer- 
cise bis own discretion before putting 
an offensive question “oe LBANERIEER 
v. ANUKUL ANDRA Mitra (1927), 
I. L. It. 55 Calc. 45.—IND. 

sf May critwise questions submitted 
to ay AR ashing for eb lad 
é& calling ridente.j—- STE 
etl CORN. - [1820] 21. TL Fon 





SECT. 6, SUB-SECT. 5. 


429 il. ———— Re ivan 
PAApan Mrruat, No. 3831, ante 


Cases 2—48a. 


2. 


EneuisH AND Emrpre Dicust SuprpLEMENT. 


BASTARDY. 
Part |—The Presumption of Legitimacy. 


Add. Annotations :-—Refd. Gaskill v. Gaskill 
(1921), 126 L. T. 115; Warren v. Warren, 
[1926] P. 107. 








| 


of the legitimacy of a child born during 
marriage, is rebutted by its conception during 
a period when the spouses are living ogo 


8. Add. Annotations :—Refd. Gaskill v. Gaskill under a deed of separation. Tor this 
(1921), 126 L. T. 115; Farman v. Farman pose a deed of separation has the same e ect 
(aged), 40. LB, 828. ee ee ne ae 

omen) Ac c : e 

4. ron 3 ee ee ee wife shall not be bound to cohabit with her 

11924} A. ©. 687. - Russell v. Russell, husband, or a judicial separation.—MART v. 
rach Marr, [1926] P. 24; 95 L. J. P. 29; 134 

5. joey oe Pe eas Brown v. Leech L. T. 446; 42 T. L. R. 253. 

’ inca . 24a. ——. ——HASLAM . Cron, OLIVANT’s CLAIM 

6. Add. Annotation :—Mentd. Russell v. Russell, (187 1 19 W. BR. oak. : 

[1924] A. O. 687. ; 25. Add. Annotations :—Refd. Gaskill v. Gaskill 
10. Add. Annotation :—Mentd. te Wright, Hegan (1921), 126 L. T. 115; Farman v. Farman 
v. Bloor, [1920] 1 Ch. 108. (1924), 40 T. L. R. 823. 
11. Add. Annotation :— Refd. Gaskill v. Gaskill, | 28. Add. Annotation :—Refd. Russell v. Russell, 
{1921] P. 425. [1924] A. C. 687. 
12. Add. Annotations :—Refd. Gaskill v. Gaskill, | 35. Add. Annotations :—Refd. Gaskill v. Gaskill 
[ artes ES 425; Russell v. Russell, (1924] OeBy oe T. 115; Warren v. Warren, 
A. 0. j JP. 107. 
13. 4dd. Annotation :—-Mentd. Spivack r.Spivackh | 36. Add. Annotations :—Apld. Best +. Best & 
(1930), V8 LL. J. BP. 52. McKinley, [1920] P. 75; Ie Stollery, Weir ». 
17. Add. Annotations :—Apld. Warren v. Warren, Treasury Solicitor, [1926] Ch. 284. 
[1926] I. 107. Refd. Russell v. Russell, | 40. Add. Annotations :—Mentd. Brown tr. Leech 
[1924] A. O. 687. (1924), 88 J. P. 208; Russell x. Russell, 
18. Add. Annotation :—Mentd. Brown v. Leech [1924] A. C. 687. 
(1924), 88 J. P. 208. 42. Add. Annotations :- -Consd. Gaskill v. Gaskill 
20. Add. Annotation :—Refd. Andrews v. Andrews (1921), 126 L. T. 115. Mentd. Farman v. 
& Ohalmers (1924), 40 1’. L. BR. 878. Farman (1924), 40 T. 1. R. 823. 
21. Add. Annotations :—Mentd. Hensley v. Hens- | 43- Add. Annotation :—Refd. Gaskill v. Gaskill, 
ley & Nevin (1920), 122 L. T. 814; Pullen [1921] P. 425, 
v. Pullen & Holding (1920), 123 L. T. 208. 48a. —— ——— ———- -——.]—-When adultery is to 
22. Add. Annotations :—Consd. Russell v. Russell, be inferred solely from the length of gestation 
[1924] A. U. 687; Mart v. Mart, [1926] P. 24. of » child i utero, & evidence adverse to the 
Refd. Andrews v. Andrews & Chalmers (1924) wife, its mother, as regards her conduct, is 
132 L. I’. 400. ‘ absent, ne = cade oe apply a in 
a case of legitimac e presumption 
228. ——— .|——In the absence of evidence thereof. In sighs a cease the ‘ovldence to 
to the contrary t ce presumption of legitimacy 
does not arise in the case of a child born to a negative lawful access as the cause of preg- 
resp. more than ninc months after she has nancy must be strong, distinct, satisfactory, 
obtained, under Summary Jurisdiction & conclusive, & must not consist of a mere 
Married Women’s Act, 1895 (c. 89), an order | aprerne eh api he 7 ie es evi- 
that she be no longer ‘ound to cohabit with | cibilit oe i read b. sit ab ern hich 
petitioner.— ANDREWS v. ANDREWS & CHAL- possibility of access by the husband which 
Mums, {1924] P. 265; 93 L. J. P. 137; 132 could account for the birth of a child, the 
L. 7.400: 40T. L. BR 873 ropes! Shae wife cannot be found guilty of adultery.— 
nee ; y Alart. (199 GASKILL v. GASKILL, [1921] P. 425; 90 

Annotation’ Refd. Mart v. Mart, [1926] P.24. L. J. P. 339; 126 L. T. 115; 38 7. L. R. 1. 

22b. Deed of separation—Presumption of non- ae , ‘ 
access.|——-The legal presumption of access, & Ate. oper ra wiopeett, [1988] P- 14a. ae Saree 

PART I. SECT. 2. be held to be the legitimate son of ee —_ 9 | a declaration of his legitunacy. The 
v. —ield: “ born out | SETHU v. PALAIN (1925), I. L. R. parents had continuously cohabited for 
of wedlock * within Childron of Un- | Mad. 553.—IND. many years, & the father on several 


that they 
ut such 
parentage po 


14 i. 
adulteress.}—; Re 


fact no intercourse 
would make his 
——Jte DUCKWORTH 


time as 
saible 





Bae sok Wee a 
ee L. he 873 “RY O. i R. 297. 


Paps Child off Chinese ee in Straits 
cltlements “¢ ( 


occasions had acknowledged pltf. as 
rae eine There was a ovi arp pe of 

nikah marriage : evidence 
that other members of the father’s 
class had illegitimate ree by 
servants was inadmissible to rebut tho 





& SKINKLE (1924), 65 0. L. R. 279.— °). agardsd timate resumption of legitimacy arising from 

CAN. ais to inhorit aa legit children fhe ackn Boknow Wedgincite, though toe 
ai: Wife divoreea | vy the ae wal a riniary wit). » | fact that the mother unlike tho father’: 

woman |}—Where a Hindu woman was | KHOO LEON HEA other sive > hog arte Mage 

marriod to 8, in Oct. 1903, was divorced | KWwxx, i980) 46. c. "329; 93 LJ. PoC. ee ne te tee Cie tn 

by him in June 1004, married T. in | 94; 170.—STRAITS | Sudiciont to intcrter’ pho balance of 

July 1904, & gave birth to a son in SETTLEMENTS. hese haber ga gs vot legitimacy. ot 

eae eet Prete : Aa was no se. Child o mahomedon < é& his servant OHABEAT ALI EBA Mano ee 

could not have had access -——Acknowledgment ther as BRAHIM 
o her at any time when the son could nie j res 201 Kaan (18 a 56 Bee ae 


have 


bean begotten, & the son ahould 


his son.}-—-The son of 8 Mahomedan b 
a female servant in his house claimed 
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44. Add. Annotation :—Mentd. Russell v. Russel), without evidence of the non-access o 
[1924] A. C. 687. husband. The confession of the wife, ice 
46. Add. Annotation :—Refd. Warren v. Warren, fore, that she had committed adultery is 
[1925] P. 107. admissible as evidence in a suit for divorce 
49. Add. Annotations :—Apld. Gaskill v. Gaskill, 80 long as she does not assert that the husband 
(1921] P. 425. Refd. Russell v. Russell, could have had no access at the time of concep- 
[1924] A. ©. 687. tion.—-WARREN v. WARREN, [1925] P. 107; 
54. Add. Annotations :—Refd. Gaskill v. Gaskill SOO OO a ee Ts BOR 5 £1 Te Te B. 
(1921), 126 L. T. 115; Warren v. Warren, , yea Sol. Jo. 725. 
[1925] P. 107. crate :—Consd. Niinmer vy, Rimmer (1930), 46 T. L. RR. 
56. Add. Annotation :—Refd. Russell v. Russell, @5¢, —— ree Oe eS TS re 
[1924] A. O. 687. out a ne ashing that an Aa aay 
57. Add. Annotation :-—Refd. Russell v. Russell, maintenance should be discharged, on the 
[1924] A. O. 687. ground that the wife had committed 
58. Add. Annotations :—Consd. Russell v. Russell, adultery :—Held: evidence of the husband 
[1924] A. C. 687. Distd. Holland v. Holland, of non-access to bastardise his child was not 
{[1925] P. 101. Refd. Warren v. Warren, avdimissible.—Boston v. Boston (1928), 138 
[1925] P. 107. la. T. 647; 92 5. P. 44; 26 L. Gh. R, 183, 
59. Add. Annotation :-—Refd. Warren v. Warren, , D.C. 
[1925] P. 107. | 66. Add. Annotation :—Consd. Russell v. Russell, 
60. Add. Annotations :—Consd. Russell v. Russell, — (1924) A. 0. 687. 
[1924] A. C. 687. Refd. Brown v. Iwech 67. Add. Annotation :-—Refd. Russell v. Russell, 
(1924), 88 J. P. 208. [1024] A. ©. 687. 
61. Add. Annotation :—Refd. Brown v. Leech 68. Add. Annotations : —Refd. Russell v. Russell, 
(1924), 88 J. P. 208. (1924) A. C. 687. Mentd. Hensley v. Hensley 
63. Add. Annotation :—Consd. Russoll v. Russell, & Nevin (1920), 122 L. T. 814. 
[1924] A. OC. 687. 70. Add. Annotations :—-Mentd. Honsley v. Hens- 
64. Add. Annotation :—Refd. Russell v. Russell, ley & Nevin (1920), 122 L. ‘I. 814; Gaskill 
(1924) A. C. 687. v. Gaskill, [1921] P. 426. 
65a. —— —— ——.]—RHesp., A. L., a married 70a. }—-The rule of law that 
woman, living at all material times in London neither a husband nor a wife is permitted to 
apart from her husband, preferred a complaint give evidence ot non-intercourss after mar- 
against applt. alleging that he was the father riage to bastardise a child born in wedlock 
of her bastard child. Evidence was given by applics to proceedings instituted in conse- 
two independent witnesses that at all material quence of adultery, & is not affected by the 
times one F. L., was living in Cardiff. Resp. above sect., which makes the parties to such 
alone identified F. L. as her husband :—Held: proceedings. & tho husbands & wives of such 
apart from resp.’s identification, there was varties, competent witnesses.—RUSSELL v. 
no evidence of non-access by the husband, & USSELL, [1924] A. ©. 687; 93 L. J. P. 97; 
since Russell v. Russell, No. 70a, post, such 131 L. T. 482; 40 T. L. R. 7133 68 Sol. Jo. 
evidence could not bo given by the wife. — 682, H. I. 
Brown v. Leecu (1924), 94 L. J. K. B. 48; ! eee ae pee town eel cock (10at) a4 I. J i, B. 
ay ON » > : r A . : ibn 24). T Lb. 23. 
ee ae 205; 88 J. P. 208; 41 T. L. fh. | Dista. vet 7 pvairens ay Me nee ear Marty. 
65b, —— —— Child still-born.J—The rule Andrews ov. Andrews é& Chalmers ( 1024), 192 Te. “t, 400; 
laid down by the House of Lords in Russell [Spi habs Mv RTL URI AT Lele 
v. Russell, No. 70a, post, that evidence of Evidence in matrimonial suits enerall 8 
non-access by the husband or wife cannot be Huspanp & Wire 7 veces 
admitted where the result may be to bustard- . ° 
ise a child, does not include a still-born child. 71- Add. Annotations :--Consd. Russell v. Russell, 
—HOLLAND v. HOLLAND, [1925] P. 10) : 9t [1924] A.C. O87; Mart v. Mart, 11026) P. 24. 
L. J. P. 64; 1838 L. T. $18; 41 T. L. R. 431. a an v. Andrews & Chalmers (1924), 
650. —— —— ——.]—A wife’s admission that 133 1. T. 400, 
she had committed adultery, even if accom- 72. Add. Annotation :—Refd. Brown v. Leech 
panied by a statement of her belicf that a (1924), 88 J. P. 208. 
child subsequently born, was the result of 73. Add. Annolation :—Refd. Russell v. Russell 
the adultery, cannot bastardise the child ! [1924] A. C. 687. 
PART I. SECT. 3. et i Sie tan ain mari puehene Pk esas ane reer _- eens e of 
: 0 n tne groun &aau. HBUU, 
penne ed. ‘ peulonee of vite of aduitery, which sho denied Tho  unilcss it arnouritar | 0 eyident 0 OE ane 


should not have been received to 
bastardise her child, & as there was no 
admissible evidence that the child was 


was not the father. 





wife had given birth to a child, of 
which the husband all 
The husband gave 


access by the husband at abenf the 
time when the child might have been 
begotten.—JUusTicr v. JUSLICE, (1925) 


that he 





te, it must be taken that cvidence of non-access, The birth bad 3. A. 8S. R. 278.—-AUS. 
pitf.’s husband was the father.—KisKo been registered by the wife, who gave 
oe. Bacrzagr (1921), 67 D. L. R. 46; ‘the name of a man other than her 56 x. -———- --—-~.]—AARNES  »v. 
51 0. L. R. 225.—CAN. usband as ite father :—Held. (1) the AAKNEH, [1929] 2 LD. L. RR 208; 1 
usband’s evidence as to non-access W. W. H. ’04; 235. G. K. 503.—CAN. 
PART I. SECT. 4. was inadmissible; (2) tho registration 
56 vii. —— .J—The evidence of of the child’s birth by the wife did not 86 xi. ——.}—Held: the evi- 
aman & his wife, given forthe purpose throw the onus upon her of proving dence of spouses was admissible to 
of bastardising a child born du that the child wes not an adultrine  bastardisc a child born during wedlock 
wedlock, & at a time consistent wi child, but the onus of proof remained the rule to the contrary, applied ii. 
lawful conception, is not admissible— upon the husband.—SURMON 1. SuR- Hussell v. Russell, No. Tha, not being 
Re Brown & ARGUE, a Ag D.L. R. Mon, (1926] App. D. 47.—68. AF. part of the law of Scotland — Ht 14148 
873; 57 0. L. R. 297.—CAN. Yr, BURMAN, (1930) 8. C. 262%. -SCOI. 
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Cases 738a—130d. 


78a 


75. 


76. 


79. 


79a. 





Add. Annotations :—Consd. Russell v. Russell 





marriage, yet the fact of non-access can be 
roved by evidence aliunde.—FARMAN v. 
FARMAN (1924), 40 T. L. R. 823. 


. — -J|—Although, as decided in 80. 
Russell v. Russell, No. 70a, ante, neither 
husband nor wife can give evidence of non- 
access, with a view of showing that a child 
born in wedlock was not a child of the 


Add. Annotation :—Mentd. Russell v. Russell, 
| 


[1924] A. C. 687. 


[1924] A. O. 687; Mart v. Mart, [1926] P. 24 


Add. Annotation :—Mentd. Russell v. Russell, 
{1924} A. O. 687. 


Statutory declaration by wife For rectifica- 
tion of birth register Not admissible.] 
RiMMER v. HIMMER (1930), 46'T. L. R. 624, n. 


| 
85 


ENGLISH AND EmMprre Digest SUPPLEMENT. 


Add. Annotations :—Consd. Russell v. Russell, 
[1924] A. O. 687; Mart v. Mart, [1926] P. 24. 
Add. Annotations :—Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 8143; Gaskill 
v. Gaskill, [1921] P. 425. 

Add. Annotations: — Mentd. Hensley  v. 
Hensley & Nevin (1920), 122 L. T. 814; 
Pullen v. Pullen & Holding (1920), 123 
L. T. 203. 

Add. Annotations :—Refd. Holland v. Hol- 
land. [1925} P. 101; Warren v. Warren, 
{1925} P. 107. Mentd. Russell v. Russell, 
[1924] A. O. 687. 

Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor (1926), 134 L. T. 4380. 
Allegation of bigamous marriage— 
—Conclusive evidence required.]—- IlAywarp 
v. IIAYWARD (1928), 72 Sol. Jo. 469. 

Add. Citation :—previous proceedings (1861), 
2 Sw. & Tr. 465. 





Part Il——Mode of Determining Question of Legitimacy. 


111. 


114, 


118. 


120. 


121. 


129. 


130. 


180a. Under Legitimacy 


92 


Decluratvon in matter of pedigree—By 
deccased member of famtly—By father.) 
—A hisband or wife is on 
Five evidence as to events privr to 
hoir marriage even though such evi- 
dence may have tbe effect of bastardis- 
ing a child bo1n in wedlock. Upon an 
application bv <A. for 
under Testator’s amily Maintenance 
& Guardianship of Infants Aot, 1916, 
it appeared that A. was born about 


For “‘ a person who has no interest in opposing 
a petition will not be cited,” read ‘‘ a person 
not cited, who has no real interest in opposing 
a petition for a declaration of legitimacy, will 
not be allowed to intervene.”’ 


Add. Citation :—1 New Rep. 107, ‘78. 


Add. Annotations :—Mentd. Young v. Grier- 
son, Oldham (1924), 41 H. P. C. 648; R. ». 
ee Ez p. Wilkinson (1926), 90 J. P. 


Add. Annotations :—Mentd. Re Letters Patent 
No. 139207, Ite Carbonit Akt., [1924] 2 Oh. 58; 
ae As yh alabalaaa Ez p. Wilkinson (1926), 90 


Add. Annotations :—Mentd. A.-G. v. 
Kennard v. Cory (1919), 88 L. J. Ch. 410; 
Compania Martiartu. v. Royal Exchange 
Assce. Corpn. (1928), 92 L. J. K. B. 546; 
Re Clayton's Petn. (1927), 43 T. Tu. R. 659. 


Add. Annotations :—Apld. Rutter v. Rutter, 
[1921] P. 136. Mentd. Re Clayton’s Petn. 
(1927), 43 T. L. lt. 659. 


Add. Annotations :—Mentd. Hensley v. Hens- 
ley & Nevin (1920), 122 L. T. 814; Pullen 
v. Pullen & Holding (1920), 123 L. T. 203. 


Add. Annotation :—Mentd. Keyes v. Keyes & 
Gray, {1931} P. 204. 


Cory, 


Act, 1926 (c. 
Parties.|—Held: in a suit, to which only a 
husband & wife were parties, the ct. was not 
competent tou find the facts necessary to make 
the child a legitimated child by virtue of 
the above Act.—-BEDNALL v. BEDNALL & 


1. Audence as to 
mother with M. 


tled to 


maintenance 


60)— 


seven weeks after the marriage of his 

Declarations by M., 
who was deceased, were tendered in 
evidence to show that, although M. 
had been intimate with his wife about 
four months before eir marriage, 
A. was not his son, & that his wife had 
admitted that fact 


ssell, No. 


sinnotations -—Apld. Green v. Green, (1929) P. 101. 
Jones v. Jones (1929), 08 L. J. P. 74. 


130b. 


130d. 


: 70a, & the 
declarations of M. were admissible as 
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Snivussawa, [1927] P. 225; 96 L. J. P. 150; 
187 L. T. 632; 43 T. L. R. 599; 71 Sol. Jo. 
463. 

Refd. 








]—The ct. has no jurisdiction 
to make an order for custody in divorce 
procecdings in the case of a child of the 
parties who was born before their marriage 
& had not been declared legitimate in accord- 
ance with Legitimacy Act, 1926 (c. 60). 
Such an order for custody would imply a 
declaration of legitimacy, which cannot be 
made by the ct. in proceedings in which the 
child & other persons interested are not 
reprosented.—GREEN v. GREEN, [1929] P. 
101; 98L. J.P. 58; 140 L. T. 933 sub nom. 
G. vw. G., 45 T. L. R. 7; 73 Sol. Jo. 111. 


.innotation :—Folld. Joues v. Jones (1929), 98 L. J. P. 74. 
180c. S. P. JONES v. JONES (1929), 98 L. J. P. 74; 


140 L. T. 647; 46 T. L. R. 292; 73 Sol. Jo. 
192. 


Petition on behalf of several persons— 
Procedure.]—A petition for legitimation can 
only bo perce’ by the party to be legit:- 
mated. Persons having a common interest 
must proceed by separate petitions, but leave 
may be obtained for them to be heard together 
with one set of affidavits & one body of 
evidence. Interested parties must be brought 
before the ct. Notice of the proposed petition 
must be given to the A.-G. one month before 
fiang.—Re A. B.’s PETITION (1927), 96 
L. y P. 155; 138 L. T. 643; sub nom. Re 
CLAYTON’S PETITION, 43 T. L. R. 659; 71 
Sol. Jo. 6438. 





evidence to prove matters of pedigree. 
——Re Mackay (1928), 28 S. R. N.S. W. 
404 ; 45 N. 8. Ww. Ww. N. 106.—AUS. 


PART II. SECT. 2, SUB-SECT. 1. 

aj. Jurisdiction of court.) — Held 
Logitimacy aration Act, 
(Imp.), gives the ct. jurisdiction to 
make a 
a direct ap 
Re G., (1922) 1 W. W. R. 978; 63 


1306. 


182. 


134. 
136. 


141a. 


152a. On exercise of power of appointment. | 


157. 


161. 


162. 





Hearing — Whether in camera.] — A 
etition filed under the above Act for the 
egitimation of a person who was born 

illegitimate, but whose parents were married 
subsequently to his birth, is not a pro- 
ceeding which entities petitioner to a hearing 
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in camerd.—GREENWAY v. A.-G. (1927), 44 
T. L. R. 1243 71 Sol. Jo. 882; sub nom. Re 
A. B.’s Petition, 97 L. J. P.1043 sub nom. Re 
(‘. D.’s Peririon, 188 L. T. 208. 


Annotation :—Refd. Re Lowe, Stewart tv. Lowe, (1929) 2 Ch. 


Part Ill—Legitimation by Subsequent Marriage. 


Add. Annotations :—Consd. Re Askew, Mar- 
joribanks v. Askew, [1930] 2 Ch. 259. Mentd. 
Casdagli v. Casdagli, [1919] A.C. 145; Eustace 
wv. Eustace, [1924} P. 45; Re Annesley, 
Davidson v. Annesley, [1926] Oh. 692; A.-G. 
for Alberta v. Cook, [1926] A. C. 444; Bowie 
re Liverpool Royal Intirmary (19830), 09 
L. J.P. C. 134. 

Add, Annotation :—Consd. Re Askew, Marjori- 
banks v. Askew, [1930] 2 Ch. 250. 

Add. Annotation : —Consd. Re Askew, Marjori- 
banks v. Askew, [1980] 2 Ch. 259. 
Germany.|— Re Askiw, 
MARJORIBANKS t. ASKEW, No. Lo2a, post, 








Kor 
the purpose of the exercise of a power of 
appointment a child which is legitimate by 
the lex domicilii will be treated as legitimate 
by the English Cts. 

Under au English marriage settlement of 
1803, funds were settled on trust for J., the 
husband, who was the settlor, his wife F., 
& the issue of the marnmage, but in the event 
of a future marriage the husband had power 
to appoint part of the funds to the children 
of that marriage. There were issue of the 
first marriage, two children. About 1900 
J. separated from F., who lived in Switzer- 
Jand with her two children until her death 
in 1918 J. had acquired a German domucil 
before 1911, & his first mariiaze was dissolved 
in June, 1911, by a ct. in Germany having 
jurisdiction, the deeree nise bemg made 
absolute on July 27, 1981. On Apr. 20, 1972, 
J. marned his second wife u\., with whom 
he had cohahited since 1909. M., therm 
achnowledged daughter, had been born on 


Jan. 30, 1011, at Zurich, & by German law 
the marriage gave ber the status of legitimacy. 
By deed poll, dated June 13, 1013, J. pur- 
ported to revoke the trusts relating to a 
pottion of the trust funds under the marriage 
settlement of 1803, & appointed the income 
of that portion after his death to A. A atter 
her death he appointed the capital ta M. 
~ dhredin 1020: /Teld : (1) the ler domiettei, 
that is German law, was applicable 3) (2) the 
ler domicilitn, in its widest sense being 
recognised by the Knglish Cts. Me. was a 
legitumate child of J.3 4 (3) J. had validly 
exercised the power of appomtment in favour 
of Mo fe Asniew, MARIORIBANKS ¢. AsSiieW, 
[W930] 2 Ch. 2a; HO bL. J. Ch. 665 243 
LT. 616s L601. E.R. 5389, 


152b. Under Legitimacy Act, 1926 (c. 60) -Death 


153. 


after marriage of parents - Before operative 
date of Aet —Rights of fssue.| VW. had two 
illegitimate children, a son & a daughter, by 
L., Whom she subsequently maried in 106, 
The son died in 1910 leaving issue. Ta. dhed 
m I9I9. M. died in 1928 intestate : —fleld: 
the son having died betore above Act) came 
into force, his issue took no share of M.'s 
estate.—e Lown, Stewanrr vu. Lows, [1920] 
2Ch. 210; 08 L. J. Ch. 1403 141 TT. 428; 
45 T L. 2. 484. 

Add. Annotation :— Mentd. RR. v. Copestake, 
Ke p. Wilkinson (1926), 90 J. P. 191. 


Sicr. 3. UNDER LEGITIMACY ACT, 1926 (c. 60). 


Mode of determining  legitimacy.] —See 
Nos. 130u-130e, ante. 
Effect of Act—On rights of succession to 


intestate.]— See No. 162b, ante. 


Part IV..--Legal Position of Bastard. 


Add. Annotation :—Consd. He Phillips, Re 
ease Charter v. Ferguson, [1919] 1 Ch. 
28. 

Add. Annotations :—Refd. Jt Askew, Marjori- 
banks vr. Askew, {1930} 2 Ch. 259.  Mentd. 
Casdagli v. Casdagli, (1919) A.C. 145; Eustace 
v. Eustace, (1924] P. 45; Jte Annesley, 
Davidson v. Annesley, [1926] Ch. 692; A.-G. 
for Alberta v. Cook, {1926} A. C. 444; Bowie 
v. Liverpool Royal Intirmary (1930), 09 
J. P.O. 1388. 

Add. Annotations :—Refd. fie Askew, Marjori- 
banks v. Askew, [1940] 2 Ch. 259. Mentd. Jie 


Annesley, Davidson v. Annesley, {1926] Ch. | 


PART III. SECT. 1. 


sk. Subsequent marriuge of ents in I Of. eh 
*aland—Child acquiring mics! - lel Pe - L. 
Oniarto—Onturio Legitimation Act, 1921 : 7 


(e. 53). 
in England; his parents subsequently 
married tn England ; 
Ontario when twenty-four years of 


J.8. 


W, was born out of wedlock 


& W. went to 


—He 


166. 


168. 
183. 


195. 


age, & acquired a domicilin Ontarlo :— 
: timate.— Ke 
R. 1177; 560. L. BR 


PART IV. SECT. 1. 


1541. Nullius flltuse—Estent of rule j 
ld: does ee orer ail inact. ofeqg, | O. L. R. 611.—-CAN. 
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692; Re Ross, Ross v. Waterfield (1920), 46 
T. L. R. 613 Re Ross, Ross eo. Watertield, 
[19460] L Ch. 377. 

Add. Annotations :- Refd. Papadopoulos v. 
Papadopoulos, [F980] P. 55 5 Re Ross, Ross 
r. Waterfield, [L980] 1 Ch. 377. Mentd. Ae 
Koss, Ross v. Waterfield (1929), 46 T. L. Kk. 61. 


Add. Annotation :—Mentd. BR. v. A.-G. of 
British Columbia, [1924] A. ©. 213. 

Add. Annotation :—Mentd. Hoyce v. Was- 
brough, [1922] 1 A. C. 425. 

Add. Annotation :—Mentd. fie Dawson, 


Swainson v. Dawson, [1919] 1 Ch. 102, 


—fte CONNOR, (1910) 1 1. R. 361.—-IR. 

W. = pART IV. SECT. 2, SUB-SECT. 2,- 
167 iil. Rught of Crown to escrheal 

nol affected— Although inteslate legutima- 


tised per aubsequens matrimencuin | 
Re W., (1925) 2D. LL. R. 1177; 


14 





vu) 


Oases 204—267. 


EneuisH aND Emprme Digest SuPPLEMENT. 


Part V.—Rights and Liabilities towards the Bastard. 


204. Add. Annotation :—Refd. Re Carroll (1930), 94 


204a. 8S. P. Ee p. EMERSON (1895), 11 T. L. R. 
218, D.C. 


206. Add. Annotation :—Consd. Green v. Green, 
{1929} P. 101. 


207. Add. Annotations :—Consd. Green v. Green, 
[1929] P. 101; Re Carroll (1930), 94 J. P. 
245. Mentd. Secretary of State for Home 
Affairs v. O’Brien, [1923] A. C. 603. 


caer P. BR. v. CLAYDON (1859), 84 L. T. O. S. 
6. 


325. Add. Annotation :—Refd. Green v. Green, 


(1920) P. 101. 


226. Add. Annotations :—Consd. Re Carroll (1930), 
04 J. P. 245. Refd. Grven v. Green, [1929] 


P. 101. Mentd. Secretary of State for Home 
Affairs v. O’Brien, [1928] A. ©. 603. 
———.]— Re CARROLL (1930), 94 J. P. Jo. 
785, C. A. 


241a. —-— Permanent maintenance.) -— (1) A 
judgment the ht of an ille- 
gitimate child perpetual maintenance 
against the alee father & his estate, is 
contrary to public policy. 


2) The right to a posthumous affiliation 
order is a cause of action unknown in England. 
—HRe MACARTNEY, MACFARLANE v. MACART- 
NEY, [1921] 1 Ch. 522; 90 L. J. Ch. 314; 
124 L. T. 658; 65 Sol. Jo. 435. 

aneen Ce: Mentd. Beatty v. Beatty, (1924) 1 


251. Add. Annotation :—-Mentd. Scott v. Pattison, 
{1923} 2 K. B. 728. 


226a. 





Part VI.—Affiliation Proceedings and Kindred Proceedings 
under Colonial Statutes. 


259. Add. Annotations :—Distd. Boyce v. Cox, 
[1922] 1 K. B. 149. Mentd. Grocock v. 
Grodock, [1920] 1 K. B. 1. 


262. Add. Ear :—Distd. 
[1922] 1 K. B. 149. 


262a. Under separation order.]—An 
unmarried woman was delivered of a child. 

The putative father made payments for its 
maintenance within twelve months. Subse- 
quently the mother married another man, who 
maintained the illegitimate child till the 
mother obtained a separation order on the 
ground of his cruelty. No provision was 
made in the order for maintenance of the 
ee child :—Held: the mother was 
‘single woman ”’ within 1872 Act, s. 3, the 


Boyce v. Cox, 








PART V. erie 1. 


1908 i. Father's ri 
Father maintaining pd. nee a 
imposed an 


: igati ‘f ay ‘athar to snpport & 
on on tho ne 
ee imeain, ick ee er timate hfe 

ich o ation the father was w 
oeial, & had fulfilled until prevented 
by the mother, & the father was prund 
facre entitled to the custody of the child. 
—Jee GAVAGAN, [1922] 1]. Rh. 148.-—-IR. 

205 via. ——- >. I 
WALTER v. CULBERTSON, [1921] 8. C. 
490: 58 So. L, It. 401.—-SCOT. 

205 ixa .}— 
Held: a narent should not ot be deprived 
of the custody of an infant unless it is 
shown that the parent has abandoned 


SN Re Equ 
NFANTS Act, 
ites 1 W. 











nullity or n 


tigen] 2D 


PART V. SECT. 8. 





227 ii. ——.}-—In the 
of tho father of a legitimate ohild, if be re 

has not waived or forfeited his 
by conduct, the ot. will allow his wi ce 
on religion to control the faith of the 
ebild. even after hi 
case of the mothor of an iNegitimate 
onild, will only do so so long as she is 
living, - the Bags bad to D suppors th tho 


egative the application of 8 
y rule of law 7 ot brectice ere raren of Bin: 


A death, but, 


effect of a separation order being to confer 
on her the status of a feme sole.—BoOvycr v. 
Cox, [1922]1 K. B. 149; 91L. J. K. B. 122; 

126 L. T. 254; 85 J. P. one 38 T. L. R. 
51; 66 Sol. Jo. 142; 20 L. G. R. 686; 27 
Cox, C. C. 139, D. C. 


268. Annotations :—For “ R. v. Suffolk JJ. (1884), 
12 J. P. 426 ” read “ R. v. Suffolk JJ. (1848), 
12 J. P. 426.” 


Add. Annotations :—Refd. Brown v. Leech 
(1924), 88 J. P. 208. Mentd. Russell v. 
Russell, [1924] A. C. 687. 


264. Add. Annotation :—Refd. Brown v. 
(1924), 88 J. P. 208. 


267. Add. Citation :-—26 Cox, CO. C. 129. 


Leech 


eer or | father of an legitimate child js Hable 
L. R. 91; | for the maintenance & care of the 
38 B. O. R. | mother before, at, & after the birth 


of the oat notwithstanding tl get 7 
child is still -born.—Re 


& MOROUGRAN, [1927] 3 D. saat It. B48. 
60 © L. R. 4 CAN. 


- Barth before passing of Children 

of "Ununarried Parents Act, 1928 (ce. 50) 
{ 4lfa.).}—The above Act applies, where 
its conditions are complied with. to a 
child born before the Act was passed o or 
came into operation.—ANDERION 
SEROKA, [102 )2 D.L L. R. 488: [1925] 
1 W. W. BR. 4019; 1 Alta. L. R. 100; 
affg. [1925] 1 W. Ww. R: $43. barat 


in the 


facts 


. Birth outside <Alberta— Child 
cy agpliegble }—Mush Act, Naps ome 0) 


the ct. wre 
. or that hig conduct has (Alta.) appl }—MounR LEED 
fron such as’ to disontitie him to ite | 88 t@ the oly co of @ obild, the ot, ls | aye Oe ar A 11925) 
custody, or that he has allowed it to welfare of the chilis afie Goon. R.1113; 21 Alta, L.'R. 
beep atone exponeecniee Pevtioayy | OVID Em S6i—ik of | CAR.” 
on’s ex — * 
tw. W. R. 853 ; 6s 8D. L. R430; 1 PART V. SECT. 4 iesi Miles aietsiclatd te oes 
Alta. L. R. 493.—CAN. : 1 : 
sl. “* Neglected chtld *’-—— Who 19.)— — id before sq. 4 ¥ Piss preliminary. ee 
“ reg ance rs) 
An illegitimate child whose mother is eae TOLL. of Unmarried Parents Act, sony. On the b hear g of an applics- 
unable to maintain it is a “ neglected {| ! ( I ees ) fo Meld : the father | tion for prelimin 
ohild ’ within Coildren’s F Frotection aa G:bos jable to 7 be proses uted.—R. v. ila pn ‘Ack $1945, theo 3, the ae 
Ontario), altho ough cared & provi 4 CANS (1923), $9 Can. Crim. Cas. | evidence to > prove that th 6 woman wae 
or hy . ies o> hae ( Het % quick oS hich wag" ra o ; me 
certificate which was e fo, reer 
* ee , uardtaneht of Infante PART VI. SECT. 1, SUB-SECT. 1. terms: ‘“ i have this day examined 
Ad. R. &. B. 1924 (c. 101)-—-Not 253 ii. ——.)}—Under Children of | W. & find that. she is aks ora I 
applicable to slitgitinate ch Re | Unmarried Parents Act, 1921, the | estimate the period of ation as 
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274. —— After death of father.]-—Re Macartney, 
MACFARLANE v. MACARTNEY, No. 24la, ante. 


278a. ——~ -———.]—(1) A woman who was with 
child went to stay at the house of her sister, 
who lived in a different petty sessional 
division from that in which the woman 
usually resided. The woman went home to 
be confined, & fourteen days after the birth 
of her child she went back to her sister & 
stayed with her for a month. Eight days 
after the commencement, of this visit the 
woman applied to a justice of the peace 
acting for the petty sessional division of the 
place where her sister resided for a summons 
against the man alleged by her to be the 
father of her child :—Held: 
resided in that petty sessional division within 
1872 Act, s. 8, so as to give the justices of 
that petty sessional division jurisdiction to 
make an affiliation order against the putative 
father, as that sect. did not require that the 
application should be made to a justice of the 
peace acting for the petty sessional division 
of the place where the woman usually or 


permanently resided. 


- ~ 


about 144 to 5 months ” :—#Held: this 
did not amount to proof that she was 
uick with child as required by Child 
elfare Act, 1923, 8. 70, & the magtis- 
trate had no jurisdiction to make 
an order.—Hr p. Fanny (1929), 29 
8. R. N.S. W. 352; 46 N.S. W. WN. 
135.—AUS. 


PART VI. SECT. 2. 

at. Who may lay complaunt—Chil- 
dren of Unmarried Parents Act, 1923, 
(ec. §0) Cilta.).J—-The Gepury A.-G, of 
Alberta tnay authorise another person 
to act for the Superintendent of Neg: 
lected & Dependent Children in laying 
@ complaint under tho above Act. 
Such authorisation may be sufficiently 
given bv telogram.—MuNRoO v. LEED- 
HaM, [1925] 2 D. b. R. 604; (1925) 
1 W. W. R. 1113; 21 Alta. LR. 


75.—CAN. 

a i. -+-Where the affi- 
davit filed by the mother stated that 
doft. was the father of the child, not 
“really the father’? as requhed by 
Children of Unmarried Parents Act, 
9. 26'°—Held* the omission of the 
word ‘* really ’’ was fatal, & the action 
should bo dismissed.—LANOASTEE ¢. 
VAUGHAN (No, 2) (1924), 33 HB. C. R. 








PART VI. SECT. 4. 





g (p 394) i. Children of Un- 
marrted Parents Act, 1927, 8. 21— 
Whether retr chive.}—A proceeding 


to obtain an on order inst A. 
as the father of an illegitimate child 
borne by W. on Oct. 13, 1925, was 
commenced under the provisions of 
Children of Unmarried Parents Act, 
1981, & continued after Children of 
Unmarried Parents Act, 1927, came 
into force upon receiving the royal 
aggent on Apr. 5,1927. Some evidence 
was taken in June, 1927, & on June 29 
an order was pronounced by a county 
ct. judge decla A. to be the father 
of the child :—Held: 
bela er haber po spgabane in 
sect. o © earlier was 
applicable to the proceoune though 
not in force when {t was commenced. 
Above sect. providing that no order 
of affiliation shall be made upon the 
evidence of the mother of the 
auniess her evidence is corroborated 
material 


above sect. 


by some other evidence, is 
enactment verning procedure 
only. & bed effect from the tte of 


ita coming inte force with 


any order made thereafter, & whether 


or not the proceeding wae commenced 
before or after the enactment came 


z 


Vol. 1i.—Bastardy. Cases 274a—32i. 


the woman 
293. Add. 


(2) Where an affiliation order has been 
made which is not appealed against, or where 
there has been an appeal to 
against the order & the a: 
missed, & subsequently an application is 
made to justices to enforce the order by the 
issue of a distress warrant, the justices have 
no jurisdiction to enter into any inquiry as 
to the validity of the original 
LANCASHIRE JJ., Fz p. Tyre, [1925] 1 K. B. 
200; 94 L. J. K. B. 881; 182 L. T. 382; 89 
J.P.17; 41 T. L. R. 108; 68 Sol. Jo. 194 ; 
23 L. G. R. 832; 27 Cox, 0. GC. 711, D.C. 

280. Add. Annotation :—Refd. R. v. Lancashire 
JJ., Ex p. Tyrer (1924), 88 J. P. Jo. 701. 

285. Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 183 L. T. 400. 


Annotation : — Apld. 
Letheren, [1919] 2 K. B. 262. 


806a. S. P. DELOMBRE v. FOUQUAULT (1909), 41 
L. Jo. 268. 


818. Add. Annotation :—Refd. Thomas v. Jones, 
[1920] 2 K. B. 399. 


821. Add. Annoiation :—Refd. Thomas v. Jones, 


uarter sessions 


ppeal has been dis- 


order.— RK. v. 


Williams 


Vv. 


{1920] 2 K. B. 399. 


into forve.— Re Wicks & ARMSLERONG, 
11928) 2D. L. R. 210; 49 Can. Crhn, 
Can. 281 ; 61 O. L. R, 667.—OAN. 

317 xii. Add ‘ revsd. sub nom, Riv- 
LEY »v. Wuipr, 22 C. L. RR. 381.” 

317 xiia. -J—~An 
fsolated instance of familiarity in the 
presence of a third person & a state- 
ment by the putative father when 
taxed with the paternity of the child 
that other men besides him could he 
the fathor of it, do not amount to 
corroboration under Infant Life Pro- 
tection Act, 1907, 4. 19, of the evidence 
of cumplainant that deft. was the 
father of ber child.—Frosr v. ALLLN 
(1919), 15 Tas. L. R. 12.— AUS. 

317 xxxili a. —— —-~ ——.)}-—In 
an action by Po against I. for lying-in 
& medical exponses & atiment fur her 
{ilegitimate child, L. denied on oath 
P’s allegation of seduction :—J/eld : 
the corroborative evidence In regard 
to seduction required must be evidence 
adliunde which was inconsistent with 
doft.’s tnnocence.—-DU PLESSIS ¥. 
Levy (1925), 46 N. L. R. 249 —8. AFP. 


317 xxxili b. —.,}-A 
denial of a conversation testiticd to 
by independent evidence :~—-Jield: an 
fiinplied admission which vested the 
evidence with a quality it did not 
previously home & corroboration of 
the mother’s evidence in a material 

rticular.—-P-1TTMAN v. BYBNE, (1026] 

_ A S. R. 207.—AUS. 

817 xxxiii c. , 
Evidence of a false denial by deft. Is 
not corroboration, where such denial 
is not of facts catablishing, or con- 
nected with, onpe7 tun tee for inter- 
course at the critical time, & there is 
no evidence of oppo ty, on the 
occasions referred to, which can caso 
the denfal to ne any particular colour 
to facta which have no ve 
signiticance.--MORRISON 0. AYLOR, 
Tole Oa R. 62; (1927] Argus L. R. 














ene 





ee 


317 xxziii d. ee ee | eg: R. 
vr Moons (1927), 38 B. C. R. 425.—CAN, 

317 xxxii e —— —— ——.}— 
LUCIER v. OULLETTE (Sask.), [1928] 3 
W. W. BR. 587.—CAN. 

317 xxxvili a. -—— ———— | 
—On a complaint that deft. had left 
his illegitimate child without adequate 
means of inl troehe was given 
by the complainant that deft. was the 
father of child. which 

itf. swore she had received from deft., 
which pointed to sexual intercuirse 








at a relevant period, were admitted | pick, [19 
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without objection. In one of these 
Jettera reference was made to the 
enclosure of £2. In another tho 
writer acknowledgod the receipt of 
lettors from the complainant. loft.‘'s 
solr. tendored letters written by the 
complainant to deft. in one of which 
reference was mado to the receipt 
of money from deft. Complainant’s 
solr. also ronderod a lctter written to 
him by deft.’s solr., in which af woe 
adinitted, though paternity was denlod, 
that deft. had contributed towards 
the support of a prior iMlegitinute 
ebild of which tho complainant waa 
also the mother: -feld >: there was 
sufficient corroboration of the mother's 
oath that deft. was tho father of her 


child. CALLAN +. Haary, Hap. 
Harry (1928), 22 Q. J. PL 78, ~Aus. 
817 xlva. - -- — mw ee] - 


Whore reliance ia placed upon oppor- 
tunity of intercourse, that evidence 
must be supplomented by ovidenoe of 
circumstances which lead to the In- 
ference that it was probable that ad- 
vantage would be taken of the oppor- 
tunity. Himury vv. Warp (1916), 22 
Co. L. R. 381.—AUS8. 

317 xlv b. -——— ——- —- —- — -.) 
On the hearlnog of a complaint under 
Cllogithnate Ohildren’s Act, H.S.M., 
1913 (ec. 02), the corroboration of tho 
mother's evidence required to support 
@ fillation order may be supplied, not 
by mere proof of opportunity of Inter- 
course, but by auch proof coupled with 
the fact that deft, denies circumstances 
with respect to it which are otherwise 

roved & innoceut in themselves & 
hereby gives to the proved oppor- 
tunity a different complexion from 
what [t would bavo borne had such 
falso statements not been made.— 
BARTLEY v GALL, (1925) 3 D. L. HK. 
685; {1925] 2 W. W. R. 669; 45 
Man. L. R, 200.-—CAN. 


317 xlve. ———~ —— Failure 
of defendant tao call evidence or give 
evidence himself.)—I/eld > deft.’s con- 
duct did nut afford corroboration of 
M‘NEIstt, 


— 





Itf..8 case.—Fabppr4 _ v, 
317 xlix 


@-—- co wee Tee 
CLAIR v. RANKIN, [1021] 8. ©. 983; 58 
Se, L. 1%, 621.—SCOT. 

317 xlix b. -———~- ———- ——.]-—More 
promiscuity of sexual Intercourse with 
out evidence that such intercourse 
takes place as & means of gain docs no! 
justify « finding that a woman I4 « 
cominen prostitute. -NicHOLLS rap 

7} B. A. 8. kh. 6935.—-AUS. 


Oases $22—367a. - 


328. 


325a. 


834. 
845. 


Add. Annotation :—Generally, Refd. Thomas 
v. Jones, [1921] 1 K. B. 22. 


Add. Annotation :—Consd. Thomas v. Jones, 
{1921} 1 K. B. 22. 








.]—Applit. was charged on 
complaint preferred by resp. with being the 
father of a bastard child of resp. Applt. was 
a farmer & a bachelor. Resp. was his house- 
keeper. On the morning o the birth when 
resp. was in labour, applt., who had no other 
female servant, lit a fire for her & took her 
some tea & brandy. He also sent for the 
doctor. After the birth he allowed her & the 
child to remain for five weeks & two days, 
until June 17, in his house. There was no 
evidence whether she was sufficiently re- 
covered to have lIeft at an earlier date. 
Applt. admitted that during those five weeks 
& two days he never asked resp. who was the 
father of her child. Resp. in her evidence 
said that during that time, though she did 
not fix the date except that it was before 
June 16, she asked applt. what he was going 
to do about the child, & he said that there 
was nothing for him to do but to pay. After 
resp. had left his house she wrote him a 
letter charging him with being the father of 
the child, & asking him if he meant to pay 
for its maintenance. ‘To that letter he made 
no reply :—Zeld: the above facts did not 
afford any evidence corroborating the evi- 
dence of resp. in some material particular, 
as required by 1872 Act, s. 4.-- THOMAS v. 
Jongs, 1921} 1 K. B. 29 ; 90 4 J. KW. 
49; 124 1.717.178; 8543. P.458; 36T. LR. 
872, O. A. 

Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 1383 L. T. 400. 

Add. Citation :—2 lM. & P. 1380. 


866a. Variation of order—Adjudication of paternity 


g i. 


ea penses,)—An 
Children of Unmarried Parents Act, 
1923 (c. 


-——‘* Fresh evidence.’’]—On the application 
of resp., justices made an order adjudging 
that applt. was the father of her illegitimate 
child, & ordered him to make her a periodical 
payment. On a subsequent application by 
applt. under Criminal Justice Administration 
Act, 1014 (c. 58), 5. 30 (3), to revoke the 


LA NINE em - 





PART VI. SECT. 5. 


—-— No evidence 1a means & 
order wiade  undor 


6&0) (Alta.), dying amountr to Act, 1882, a. 4 


367a. 


Annotation '—Refd. Colchester v Peck, [1926] 2 


PART VI. SECT. 8. 
st. Imprisonment — 
aliment—-Offer by father to maintain 
child in hts home.)—I1n an application 
under Civil ee 


Fatlure to pay 


ninent (+ 
the mother of two 


ENGLISH AND Empire Digest SUPPLEMENT. 


whole order, he tendered fresh evidence, 
which went only to show that he was not the 
father of the child. The justices refused to 
hear it, holding that they had no power to 
deal with that part of the order which 
adjudged the paternity :— Held: (1) the 
justices were right; (2) (Avorny & SHEaR- 
MAN, JJ.) there being nothing to show that 
the evidence tendered was of facts which had 
occurred since the original hearing, or had 
come to the knowledge of applt. since the 
hearing, that evidence was not ‘“ fresh 
evidence ’’ within sect. 30 (3).—CoLCHESTER 
v. PecKk, [1926] 2 K. B. 366; 95 L. J. K. B. 
1088; 135 L. T. 32; 90 J. P. 180; 42 
T. L. R. 535 5; 28 Cox, C. C. 225, D. C. 


Annotation :—As 1 { 1) Folld. R. v. Copestake, Ex p. W ilkin- 
gon (1926), 90 J. 


366b. ——— 








J—«) Criminal Justice Ad- 
ministration Act, 1914 (c. 38), s. 30 (3), while 
empowering justices to deal generally with an 
existing bastardy order, does not enable them 
to revoke that part of the order which con- 
sists of the adjudication of paternity. 

(2) ‘‘ fresh evidence’’ must be of such a 
character that not merely is it rclevant, but 
of such importance that it would have affected 
the judgment of any one if they had had the 
opportunity of hearing it at the original hear- 
ing of the case.—lhi. v. COPESTAKE, Ew p. 
WILKINSON, [1927] 1 K. B. 468, 96 L. J.K.B. 
65; 136 L. T. 100; 90 J. P.191; 241.G. BR. 
562, C. A. 


867. Add. Annotations :-—Refd. Grocock v. Gro- 


cock, [1920) 1 K. B. 1. Mentd. Jones v. 
Jones, [1924] P. 203. 

Justices’ discretion.}]— Under 1872 
Act, s. 4, the magistrate has a discretion as to 
whether he will grant or refuse an order for 
payment of arrears due under an affiliation 
order, but he has no discretion to yrant an 
order for payment of a portion only of the 
arrears enforceable ot law.—GrococK »v. 
GrococKg, [1920] 1 K. B. 1; 88 L. J. K. B. 





1068; 121 L. T. 466; 83 J. P. 185; 35 
T. L. 2. 509; 63 Sol. Jo. 627 ; 171. GR. 


623 ; 26 Cox, C. C. 485, D.C. 
K. B. 366. 





wilfully rofusing to pay aliment within 

Civil Imprisonment (Scotland) Act, 

1882, 5. 4, & charge & warrant sus- 
ended. — ‘MacponaLp ot.) ODE NOON 
1929} S. C. 172.— SCOT. 


-otland) =, 


be paid by the putative father set 
aside, where it was made without 
evidence bolng atiduced as to bis 
means, the exponses {ncurred Aa ue 
mother, or the respective abilities 

the parents to provide for the child. 


—ANDERTON =<. Srroka, (1025) 2 
D.1. KR Bl8s [1920739 W. WwW. RR. 453 
21 Alta. lL. It. 362.— CAN. 

a ii. -—— Variation of order.}—Where 


the mother craved an increase because 
of the cost of living due to tho war: 
Zield : the amount of inlying exponaes 
bo unaltered, but deeree granted for 
ds. Gd. per weok, in name of aliment, 
perminsion being granted to deft. to 
apply to the ct. should a change of 
circumstances arise. —- FORBES vt. Mart- 
THUW, {PVTV) S.C. 2423 56 Sa. L. Wh. 
137. SCOT. 

g iii. - —.)—The true criterion in 
Sestland is, not the rank or financial 
pedo of the parties, but the support 

eyond want which must be accorded 
to an ilegitinate | child.—FRASER t. 
CAMPBELL, (1927] S. C. 589.—SCOT. 


| 
| 
: 


iNegithnate aaientors for warrant to 
ih cea the father, in respect of his 
failure to obtemper a charge proceed- 
ing upon a decree fer payment of 
alimont until the children respectively 
attained fourteen years of age, the 
Sherif, notwithstanding an offer by 
the father, a married man, to maintain 
the children, who were then over ten 
years of age, in his own home, granted 
warrant 0 stp CBOnInC HC The father, 
having sought to suspend the charge 
& warrant, the mother contended that 
his offer of maintenance should not be 
| entertained, in respect that, under 
the decree for aliment which was stall 
current, his obligation could only be 
discharged by money payments :— 
Heid: (l)a pts : option at common 
las to maintain his {legitimate child 
in hig home, if a hoy after the age of 
seven, & if a girl after the age of ten, 
was not excluded by the fact that at 
the date of such an offer of maintenance 
a decree nst him for aliment was 
still current: (2) in view of the Bond 
fide offer of maintenance here made, 
the complainer was not a peron 
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-— Fffecl.J}—A car ches We order 
tinder Child Welfare Act, ( -» 1924, 
ce. 30, provided that, in the “event of 
the accused failing to give the bond or 
making the cash payment required 
of him by the order, he should be com- 
east to gaol for 12 months. On 
me aera from the order the accused, 
not wishing to go to guol pending the 
hearing of the appeal, gave the bond 
yrovided for by sect. 68 (L) of suid Act. 
Tis appeal was dismissed ; &, none of 
the directions of the fillation order 
having been complied with, his bonds- 
ynen delivered bim into custody » & he 
was committed tuo gaol & served the 
aheaialaraas term. An action was then 
wought by the mother on the bond 
given in respect to the appeal :— Held ;: 
the serving of the term of imprison- 
ment did not satisfy his obligations on 
the filiation order & piltf. was held 
entitled to judgment; but she could 
not recover more than the amount 
presently in default under said order,— 
30YAK ¢. KOBYLANNK!I, (1929) 1 
D. L. R. 8673; 1 W. W. RR. 3643 38 
Man. L. R. 89.-- CAN. 


872. 


Add. Annotation :—Mentd. Marshall v. Mal- 
colm (1917), 87 L. J. K. B. 491. 


372a. ——— Application for warrant—Jurisdiction 


375. 
879. 


of justices to question validity of affiliation 
order.]|—R. v. LANCASHIRE JJ., Ex p. TYRer, 
No. 278a, ante. 

Add. Annotation :—Consd. Firman v. Royal, 
[1925] 1 K. B. 681. 

Add. Annotations :—As to (1) Apld. Grocock v. 
Grocock, [1920] 1 K.B.1. Expld. Colchester 
v. Peck, [1926] 2 K. B. 366. 


884. Add. Citation :—sub nom. R. v. Smairu, 55 
L. J. M. C. 147. 

395. Add. Annotation :—Refd. Marsland v. Tag- 
vart, [1928] 2 K. B. 447. 

898. After this case add :-- 


403a. 


i ee 


PART VI. SECT. 7, SUB-SECT. 2. 


400 if. 
illegality in proceedings. |—Negitimate 
Children’s Act, R.8.S.1920(¢.156),8. 10, 
gives the ct. power at the instance of a 
bptative father to rescind or vary an 
orde1. 


— —— ——— ——.]— See, now, Summary 
Jurisdiction Act. 1879 (c. 49), ss. 35, 47. 


New evidence.] — Complainant in 
an affiliation summons was a married woman 
who was not living apart from her husband 
at the material date, & an order on the 
evidence & on his own admission was made 
against one M. After the time for appealing 
against this order had expired, the rule in the 
present case was obtained on an affidavit by 
com plainant’s husband that he had cohabited 
with complainant at the material date & 
could have been the father of the child :— 
Held: the question of access or non-access 
was & question of fact for the justices, from 


—— — ~—_—_ ~ 








— ~_—_ —— _ 


within 





Irreqularity or 


comp 
county «t 


He thus has a means of relief, & meine tlint 


ocenurred, 
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which they were entitled to find that M. was 
the child’s father; the ct. would not, in 
support of a rule for a certiorari, rehear a case 
upon further evidence on a disputed question 
of fact, & perform the functions of quarter 
sessions, to which, owing to Japse of time, an 
appeal could not be made.—R. v. MARKHAM, 
zp. MarsH (1928), 67 Sol. Jo. 518. 


408b. ——— ——~— SuMclency of corroboration.]—- 


8. 7 (1), *S the causo ”’ of the complaint 
Summary Convictions Act, 
Ro. B.C. 1924 (c. 245), 8 77, Ja tho 
seduction & not the birth of the child ; 
& an ariel from the dismissal of the 

laint is properly taken to 
nearest the place where the 
PRRGUHON O° 


On a bastardy summons justices, having 
heard the evidence of the mother & such other 
evidence as was produced by her & other 
evidence tendered by the person alleged to 
be the father, made an order in these torms : 
“On hearing the complaint & the evidence 
of complainant & other evidence satisfactorily 
corroborating in a materia) particular her 
evidence & also the evidence tondered by 
deft., & being satisfied of the truth of the 
complaint, it is adjudged that deft. is the 
putative father of the child '’':—Held: the 
question whether the evidenco of the mother 
was corroborated in somo material particular 
by other evidence to the satisfaction of the 
justices, was a matter to be decided by tho 
justices &, even if the other evidence did not 
corroborate the evidence of the mother, the 
justices had acted within their jurisdiction, & 
a writ of cerfrorart should not issue to quash 
their order.—R. v. LINCOLNSHIRE JJ., Aap. 
Brerr, [19026] 2 KK. B. 192; 05 IL. 3. K. OB. 
827; 135 1. T. 14); 90 J. PP. 1193 28 
Cox, C. C. 178, CL A. 


- - —_ _ ~ 


in & form part of the case on appoal, 
& the dfseretion to admit) evidence 
under sect. 64 of the Act not atrletly 
legally admissible belongs solely to 
tho magistrate & Js not controtlable 
by the Suprema Ct. the tatter et., 
however, tx entitled to have regard to 
the nature of such evidence, once 


the 


certwrart may in the discretion of the 
superior oct. be refused. DWYER vt. 
Buseck, (1923] 1 D. L. R. 597; 39 
Can. Crim. Cas, 162; 16 Sash. L. HR. 
13; [1922] 3 W. W. R. 391.—CAN. 
ri. -—— Refusal to vary or 
rescind order.) -—The magistrate has no 
discretion to refuse to hear an apphea- 
tion, but after hearing it he may refuse 
to rescind or vary his orde1. If tho 
magistiate refuses to hear the applica- 
tion, appet. is entitled to a prerogative 
writ of mandamus to compel him to do 
80.— WHRKAILEY ©. HOWARD, [1923] 3 
D. L. lt. 288; 2 W. W. R. 942.—CAN. 


yi. Grounds for allowing appeal.) 
—On appeal to a county ct. judge 
from an order of fillation made against 
deft. in a bastardy case by a stipendiary 
magistrate, the Judge, after rehearing 
the casu, disbelleved the evidence of the 
mother, who waa contradicted in im- 
portant particulars by independent 
witnesses, & contradicted her evidence 
before the magistrate, as to the pater- 
nity of the child :-—Held: tho appeal 
from the county ct. judge must be 
dismissed.—MULGRAVE vv. CLANCEY 
(1925), 58 N. 8. R. 105.—CAN, 
y ii. At what place.}—In a com- 
laint under Children of Unmarried 
arents Act, R. 5. B. C., 1924 (c. 34), 











eT, era ee ee 


TayLok (B. ©), [1026) 3 W. OW. BR. 
203, 46 Can. Crim. Cas. 149. CAN, 


di.— - Under Jilegeitimate Children’s 
Act, PS. S , 1920 (2156) )) An order 
made bv u magistrate under pe. 5 of the 
above Act may be varied by biim on 
the application of either of the parties 
under #&. 9, & may be rescinded ot 
varied by him on the appHeation of the 
putative father under #100 Wirat- 
LLY v. Howarp, (1923)5 UD. LW. 288 , 
2 W. WwW. kK, 942.—CAN. 


Bx. Compliance with order— Whether 
condition precedent to appe il.) - Wis not 
a condition precedent to the bringing of 
anappeal by a deft. frum an order under 
Children of Unmarried Parents Act, 
1924 (c. 31), as amended, that proof 
be furnished that he has complied 
with the terms of the order.-~HYNES 
v. ALION (B. C,), [1928] 3 W. W. K. 
261.— CAN. 


sy. T'o0 Supreme Court— What court 
may consider \- In an appeal on a 
point of law under Destitute Persons 
Act, 1910, from an affiliation order, 
on the ground that comnplalnant’s 
evidence was not corroborated in a 
material percculer as required by 
sect. 10 of that Act, the magistrate’s 
notes of evidence should be incorporated 
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adinitied, when considering whether 
the evidence submitted axa corrobora- 
tivo may be regarded as such, f(s propor 
function ono an appeal on a point of 
law being to determine whether there 
was evidence which was corroborative ; 
& if there was such ovidenco, it is not 
for the Appollate Ct. but for the 
magistrate to detorming whether or 
not the evidence satisfied him. Qu: 
whother the Appellate Ct on appeal 
on a point of law fa entitled to treat 
ax corroborative evidence not relied 
on by the magistrate aa comoborative, 
--ANHON DD. PARKER, [1928] N. Z. 1. 4. 
490. ~N.Z. 


az. fight to serve second notice of 
appeal Prior appeal disneuasaed far lacks 
of proof of surendection.|- Applt. ap- 
pealed = from oa conviction under 
Children of Uninarricd Parents Act, 
R.S.B OC. 1924,¢. 34. A poor appeal 
was didmissed because of lack of proof 
of a puint going to the Jurtediction of 
the a. Wield. the time allowed by 
the Act for appeal not having 
cxphred, applt. had a right fo serve 
another notices of appcal & properly 
prove bis right to appeal -— Hysrs ev. 
ALVion (B,C.), FEVZIP EW. OW. dt. S68 5 
52 Can. (1. C. 335) CAN. 


Cases 4—235. 


Ewauisp anp Empre Dicest SuPPLEMENT. 


BANKRUPTCY AND INSOLVENCY. 
Part |—Bankruptcy Jurisdiction. 


4. Add. Annotations :—Refd. Re costed Ex p. 
Bradford Overseers & Bradford Corpn.., [1926] 
Ch. 149. Mentd. Victoria City v. RuOGEVEr 
Island (Bp.), Gs 2A. 0. 7 384; Wise v. 
Lansdell, [1921] 1 Oh. 420; Leitch v. *Bmmott, 
[1929] 2 K. B. 236 


Add. Annotation ;—Mentd. Re Debtor, [1929] 
1 Ch. 862. 


11. 


15. 4dd. Annotation :—Refd. Bundy v Motor 
Cab Owner Drivers’ Assocn. (1930), 143 
L. T 384, 

19. Add. Annotation :—Mentd. R. v. Norman, 
[1924] 2 K. B. 315. 

26. Add. Annolatin :—Mentd. R. v. Customs & 
Hxcise Comrs., [1928] A. ©. 402. 

27. Add. Annotation : :—Refd. Bowling v. Oamp 


(1922), 128 L. T. 842. 





29. Add. Annotation :—Mentd. Re Moss, Ex p. 
Everitt (1928), 08 L. J. Ch. 98. 

40a. —— How derived.|—Re Prion, Fa p. 
Prior, No. 1548a, post. 

60. Add. Annotations: —Consd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. ae Refd. Re 
Wigzell, Ez p. Hart, [1921] 2 K. B. 835; Re 


London County Oommercial Reinsurance 
Office, [1922] 2 yon. 67; Re Wilson, Ex p. 
Salaman, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814; Re Wait, [1927] 1 Ch. 606. 
Mentd. Re Harrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 105; Re Regent. Finance 
& Guarantee Corpn. (1930), 69 L. Jo. 283. 


69. Add. Annoilaten :—Refd. RK. v. Customs & 
Sxcise Comrs., [1928], A. C. 402. 
79a. -—-— —-—- Dependent on intention.]—Ex 


31 BH. R. 009, 


Annotation , -—Refd. Re Bryant, Er p. Patorson (1813), 1 


Roso, 402 

79b. Actor.]—It is certain that no actor, 
nor any person exhibiting gymnastic feats in 
public, nor even the proprietor of a theatre, 
would be a trader within the meaning of the 
Bkpcy. Act ae Y, (.B.).— SPEAK v. 
Poweg i. (1873), L. R. 9 Exch. 25; 43 L. J. 
M 0.19; 291. T. 434. 

184. Add. Annotation ae Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

160a. -———— ——-—-.J—A surgeon dispensing his 
i medicines :—Held : ea tender within 

bkpt. law. | NIGHOLEOX » v. Goren (1858), 

an “L. . 0. 8. 184. 

161. Add. deasahen i-—Mentd. i Charters, Ea p. 
meaaNeey (1928) B. & 0. KR. 9 


ae eee 


RLACKMORE (1801), 6 Ves. 3; 
L. O. 











PART 1. SECT. 1 86: 20. B. R. 59; 
Git aioe (1921) eGo Ww. Re ope 
Ly ao 
982; 59D. L. R. 5233 ; 
 OAN. 523: 10. B. R. 485 


20 iii. —— ]—Bkpoy. Act 
applies to ¢ debts & 
app oe e CON Ena Ctms » including 
foros. Fte Mo 


ding cenaeee 
ay ‘ipare 81 oO. L. R. ' farmer is 


PART 1, SECT. 8, SUB-SECT. 1. 

121 ti. —— —— Debis of former 
wnpatd,.}—-A person who ceases 
to carry on his business & becomes a 
not a ngaged 


168. Add. Annotaiion :—Mentd. The Joannis Vatis 
(1921), 15 Asp. M. L. O. 506. 


177. Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 


190a. Theatrical proprietor.|—SPEAK v. POWELL, 
No. 79b, ante. 


197. Add. Annotation :—Mentd. Whitney v. I. R. 
Comrs. (1925), 42 T. L. R. 58. 


199. Add. Annotation :—Mentd. Victoria City ». 
Vancouver Island (Bp.), [1921] 2 A. C. 384. 


218a. S. P. R. v. COLE (1698), 12 Mod. Rep. 243 ; 
oy Raym. 443; Holt, K. B. 360; 88 EH. R. 
Annotation :—Refd, Bolton v. Hodges (1832), 9 Bing. 365. 


218b. S. P. Re Cooxe, Ez p. ADAM (18ie) as 
ecporeed in 1 Ves. & B. 493; 2 Rose, 836; 35 
Annolatwns :—Reld, Re 
Mentd, /te Barrow, Lz p. Moult 
Belton v. Hodges es if) tee CaS 
ham (1855), 2 K & J e 
(1857), 1 De G. & J. 25 * 
2238a, —— -]—A person who buys goods 
under age cannot, when he comes of age, 
be bkpt. in reapect of them.—WHITLOCK’s 
org (1725), Cas. temp. King, 46; 25 E. R. 


Fe Smedley ade 10 L. T. 432. 
32), 1 Deac. & Ch 44; 

3 Wickham v. Wick- 
Deano, ka p. Goldsmid 





224. Add. Annotation :— 
ficial Receiver v. 
L. J. Oh. 258. 


226. Add. Annolation :—Apld. Re L.A. & B. F.M., 
Official Receiver v. The Debtors (1926), 95 
L. J. Ch. 258. 


.J]—(1) In the absence of debts actually 
enforceable against them infants cannot be 
made bkpt., even on their own petition. 
(2) Qu.: Swliethier uf a receiving order & 
order of adjudication are made in such a 
case the official receiver can deduct his costs 
of obtaming the reseission & annulment of 
those orders out of the assets —Re A. & M., 
{1926} Ch. 274; 70 Sol. Jo. 6073; sub nom. 
Rel. A. & B. F. M., Exp. OrrictaL RECEIVER 
v. Tap DEBTORS, 95 L. J. Ch. 258 3 134 L. T. 
539; [1926] B. & C. R. 19, D. CO. 


280. Add. Annotations :—Apld. Re A. & M., [1926] 
Ch. 274. Refd. Hawkins & Sunderland v. 
Duché (1921), 90 L. J. K.B.918; Re Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. "120. Mentd. 
Re A Debtor, [1922] 2 K. B. 109. 


235. Add. Annotation :—Apld. Re L.A. & B. F. M., 
Official Receiver v. e Debtors (1926), 95 
L. J. Ch. 258. 


— ee 


64 D. L. R. 699.— 


Apld. Re L.A. & B. F. M., 
he Debtors (1926), 95 


226a. 





eolely in farming,” etc., so long as hia 
debts in connection with his former 
remain unpaid. He must be 


8 ABTRELL, RNS, 
figssi3 ren is a0; tigas a w.WW. R. 
163.—c 


person “e 55; 
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267. Add. Annotations:— As to 


274a. 


PART I. SECT. 3, SUB-SECT. 6. 


Act, 1908, s. 
er the above sub-sect. cannot be 
issued against a 
against whom a creditor has recovered 


268. For “ Held: she was subject ... under 


1883 Act, s. 24" read, ‘‘ Held: such power 
of appointment was not separate property 
within Married Women’s Property Act, 1882, 
s. 1 (6), & she could not be directed to appoint 
0 es trustee in bkpcy. under 1883 Act, 
s. 24.” 


Add. Annotations :—Apld. Re Mathieson, 
{1927} 1 Oh. 288. Refd. Re Armstrong, 
Ez p. Boyd (1888), 21 Q. B. D. 264. 

(1) Apld. Fe 
Debtor (No. 8 of 1926) (1926), 135 L. T. 689. 
parse rete Behar Ry. v. I. R. Comrs., [1925] 


What is—Professional artiste producing 
scensz2.}—The debtor, a married woman & 
professional singer, had up to May, 1925, been 
engaged in musical comedy, but had sub- 
sequently produced scent & vocal acts at 
various music halls. In the production of these 
scene she had required certain accessorics 
in the way of dresses, etc., in respect of which 
she had incurred liabilities. On the hearing 
of a petition against her for a receiving order 
& number of contracts with music-hall 
roprictors were put in evidence, from which 
it appeared that in consideration of a fixed 
sum per week she undertook to sing & to en- 
gage & pay one or more singers to assist her in 
the production of her scenz, & also to provide 
& pay an accompanist. The registrar dis- 
missed the petition on the grounds that 
Bkpcy. Act, 1914 (c. 59), s. 125, did not 
include profession or occupation under the 
term ‘ business’; that ‘“ trade’? & “ busr- 
ness ’’ were ejusdem generis & intended to 
bring within the scope of the Act women who 
were actually trading or carrying on a busi- 
ness in the nature of a trade, & that the fact 
that the debtor was assisted by another 
singer & a pianist did not make her any the | 





i, Jud debt—Bankruptey | 2djudication. 


gment 
26 (f).J—A bkpcy. notice 
woman 


there was aniple 


Annotation : 
(1938), 44 T. L. 


Vol. IV.—Bankruptcy. Cases 263-321. 


less a professional artist than when she acted 
onthe stage. On appeal :—Held: the debtor 
was carrying on a continuous occupation for 
the purpose of making protits by entering 
into contracts under which she bound herself 
to produce scen® on the atage & to prov ido 
the necessary accessories in the way of 
assistant singers & accompanist, & that in 
those circumstances she could properly hoe 
described as carrying on a business within 
sect. 125.—Re A Destror (No. 8 of 1926), 
[1927] 1 Ch. 97; 1385 L. T. 689; [1926) 
B. & C. R. 86, 0. A. 


. Re Bankruptcy Notice (No. 292 of 1028) 
R. 633. 


Cmemy 


274b. ——- -~—— Engaging in speculative trans- 


276, 


285. 


286. 


297. 


312. 


321. 


not such ao trader on the date of | 
Sho stated that during 
the progress of the arrangemont matter 
sho found that sho was unable to get 
any further credit & closed down & 
went out of trade on Mar. 235, & had 
not since carried on any trade 
evidence that the 


actions.]|—A series of speculative transactions 
by a married woman, if they involve the 
maki of genuine commercial contracts 
extending over a long period of time, may 
amount to carrying on a “ business’ within 
10914 Act, s. 125 (1), so as to make her subject 
to the bkpcy. laws.—Re BANKRUPTCY NOTICE 
(No. 292 oF 1928) (1928), 44 T. L. R. 533, 
C. A. 


Add. Annotations :—Refd. Engelke v. Mus- 
manp, [1928] A. ('. 438. Mentd. Muamann pv, 
Engelke (1027), 96 L. J. K. B. 821. 

Add. Annotation :—Consd. Iood Controller 
v. Cork, [1923] A. O. 647. 


Add. Annotations :—Consd. Ke Webb (Simith- 
field, London), [1922] 2 Oh. 369. Refd. A.-G. 
v. De Keyser’s Royal Hotel, [1920] A. C. 508. 


Add. Annotation :—-Mentd. ite Gunsbourg, 
[1920] 2 K. LB. 426. 


Add. Annotations :—Consd. I?r Stanton, Llogg 
v. Maule (1927), 44 '. 1. KR. 118. Mentd. 
Re Stanton, (1928) 1 K. B. 464. 


Add. Annotation :—Mentd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 915. 


Held: tho ct. had such power.—dte 
THOMPBON POWDER Co., ite WINDING: 
Ur Act, A date & 1b. iL. R. 406; 3 
On LB. it. 4 1.— AN. 

sc. Under Lankruptey .tct, 8. O3.)— 
The jJurndiction conferred by Bkpcy. 
Act, s. 63, 48 confined to the adminis- 
tration of the bkyt.'s estate, & does not 


Held: 


a jadgment.—Re WALKER, Zp. 
HINEEY, [1927] N. Z. L. R. 81.——-N.Z. 
267 1. Carrysng on busineas.}—It is 
only in cases where a married woman 
carries on a trade or business that she 
is subject to Bkpcy. Act, 1919 (c. 36) 
(Can.).—He Stone, [1925] 4 D. L. R. 
518.—CAN. 


267 tt. —— In partnership with 
pemane.) ee : debtor Mb ; not 
carrying on business separate rom 
her husband, & her udication in 

y. was .—- Re Soo0TT (1924), 
20 Tas. L. R. AUS. 

267 fii. —— Debta unpaid afler sali of 
bustnesa—Teceiviny order may be made J 
-—A married woman carried on a trade 
separately from her husband. Having 
incurred debte, & being unable to meet 
her creditors, on Feb. ¥, 1929, she filed 
& petition tor arrangement was 
\ tae the protection of the ct, on 
- ae sad vee wane i ca out 

er proposal to pay twenty shillings 
in Lal tgs & eventually on July 26, 
dismiased, & thereb 


her ition was & 
an act of bankrup was committed. 
On Oct. 80 she was adjudicated a bkpt. 


on the petition of two of her creditors, 
herein s deacribed 


he was asa 
on & trade separately 


oman carrying 
from her husband, in reapect of debts 
undischarged at 


debts in respect of which adjudication 
was sought were trade debls fur goods 
supplied incurred by her while she was 
fee het on a trade separately fiom 
her husband, & the fart of her having 
trade debts undischarged at the date 
of the petition was evidence from which 
it could be infe hat she was stil] 
re on her trade.—Ke Somusns, 
(1930} a Ri. 1.—IJR. 


PART I. SECT. 3, 8SUB-SECT. 7. 

aa. e of debt— Assigned by 
debtor J of ee 
Srak FLOORING Co. ery Ag DL. KK, 
269; 40. B. R. 679.—CAN. 


PART I. SECT. 4, SUB-SECT. 1. 
- with ig hea of 
fraudulent debtors.}—Under Bkpc ro 
the prosecution may be 
with in the ordinary wa 
ore the ctiminal cts. It 
does not require the judge in ag h 
to hear evidence &, if he thinks fi 
commit accused to stand trial although 
under sect. 95 the judge bkpey. has 
a ary to do a0.—R. v. LDBAMMER, 
{1924} 3 D. L. R. 1007; Q. R. 36 K. B. 
Act, 1919 


sb. Under Bankruptoy 
{<. 36)—~To order stay ye 

nti recetwing order B&B with.j}— 
215 


extend to persous or matters outside 
the Act. 

Tho trustee in bkpcy. of R.'s cstate 
moved fur on order declaring that ‘T. 
wos a general partne of it. or that 
’. had wrongfully obteined from the 
firm of K. Bros. of which It. bad been 
& member a certain sum of money :— 
Hed: the trustee did not nepreeene 
tho firm of R. Bros., the authorised 
assignment havi been executed by 
R. only, & the Bkpecy. Ct. had no 
jurisdiction to try tho questions raised 

y the trustee's motion—Jir Kry- 
NOLDS, {1928} 3 D. L. R. 562, 62 
O. L. BR. 360; 10 C. B. R. 127. - CAN. 

ed. To order repayment of muney-— 
Patd by assignee to creditor— Mratake of 
law.}—Held: jurindiction could not Le 
excluded by a plea of payment by 
mistake of law.—Dkvrskey v. PIPER, 
{1921) N. Z. L. R. 763,- N.Z. 


PART I. SECT. 4, SUB-SECT. 2. 
Superior Court.}-—The 


se. ee, 

Superior Ct. sitting in an rovincial 
udictal dis j ction to 
ear a petition in bk ge Aah upon 

a debtor residing & Dusiness in 

any part of the province.-—Boin) v. 

MoNULTY, 936) iD. LL. RR. 920; 

1935) &, le 182: 8 Cc. B. h §65.—- 


Cases 331—464a. 


381. Add. Annotation :—Refd. Hawkins & Sunder- 
land v. Duché (1921), 90 L. J. K. B. 913. 

888. Add. Annotation: — Apld. R. v. Central 

Criminal Court JJ., Ex p. L. C. C., [1925] 

2K. B. 43. 

Add. Annotation :—Mentd. Re Whaley, Ea p. 

Official Receiver, [1921] 2 K. B. 628. 

Add. Annotation :—-Mentd. Whitney v. I. R. 

Comrs. (1925), 42 T. L. R. 58. 

Add. Annotation :—Apld. Re A Debtor, [1922] 

2 Ch. 470. 

Add. Annotation :—Consd. 

[1922] 2 Ch. 470, 


336. 
385. 
388, 


389. Re A Debtor, 


8 
389a. —— —— ——- ——-.J]—A debtor cannot | 


90a 
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avoid the operation of a bkpcy. notice, served 
upou him in England, by himself during the 
currency of the notice petitioning for & 
obtaining an award of sequestration of his 
estate under Bkpcy. (Scotland) Act, 1913 
(c. 20). A receiving order made in pursuance 
of the bkpcy. notice in England will, there- 
fore, be valid, & cannot be set aside on the 
ground of the sequestration. Re A DEBTOR 
(No. 199 oF 1922), [1922] 2 Ch. 470; 91 
L. J. Ch. 577; 127 L. T. 832; 38 T. L. R. 
en Pat Sol. Jo. 521; [1922] B. & OC. R. 


—— —— ——- ——— ——.]—Re A DEBTOR 


(No. 737 oF 1928), No. 957, post. 


Part Il—Acts of Bankruptcy. 


807. Add. Annotation :—--Mentd. Whitney v. I. Ri. 
Jomrs. (1925), 42 T. L. 1. 68. 

409. Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


410. Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 


419. Add. Annotation :—Mentd. The Joannis Vatis 
(1921), 15 Asp. M. L. O. 606. 

421. Add. Annotation :—Refd. Lipton vw. 
{1024} 1 K. B. 701. 

427. ldd. Annotation: 
2 Ch, 22. 

428. Add. Cilations:—sub nom. Re Pumues, 
Ke p. Pius, 69 1. J. Q. B. 604; 82 L. T. 
691; 44 Sol. Jo. 460; 7 Mans. 277, D. C. 


434a. ——.]—An unstamped 
deed of arrangement, although admissible in 
evidence to prove an act of bkpcy., cannot, 


Bell, 


Consd. 7F’e Simms, [1980] 











451. 


454a. aescrnare 


after it has ceased to be available as an act 
of bkpcy., be put in evidence without a 
stamp where the fact that the deed is void 
for want of registration is relied upon by the 
trustee in a subsequent bkpcy. of the debtor 
to establish a title to the property comprised 
in the deed.—Re SuHaw, La p. OFFICIAL 
RECEIVER (1920), 90 L. J. K. B. 204; [1920] 
B. & ©. R. 156. 


Add. Citation :—1 Sm. & G. 246, n.; 
EK. R. 106. 


65 





-]—By indenture dated Feb. 21, 
1921, made between bkpt., a retired produce 
broker, of the first part, & B., his solr., of the 
second part, & S. of the third part, after 
reciting that a receiving order had been made 
against bkpt. on Oct. 7, 1920, & B. had 
lodged a proof for £470 9s. 2d. for moneys 
expended & advanced as bkpt.’s solr. up to 


PART I. SECT. 4, SUB-SECT. 4. words “ British Ct.” in Imperial by virtue of the adjudication: Weld: 
863 1. - -- With mtent to defeat Bhncy. Act, 1914 (c. 59), 8. 122, include the official receiver was entitled to such 
ercditore.)—If debtor before his bhpey, Canadian Ct. exercising bkpey. order, & the bhpey. ct. of the Irish Free 


pays money fraudulently, with a view 
to concealing from his creditors his 


Canada, 


jurisdiction, & whether the provisions 
of said Act. apply to immovables in 


State & its officers, inchiding the 
official axsignee, should act in aid of, 


assets, the ct. will order repayment of 
such monoy.—Ae Cuoniwin & SWKIGMAN, 
Fer p. ROSENBERG, (1925) 1D. L. RR. 
248 ; 5 (OF B. RR. 316.—CAN., 


PART I. SECT. 5. 


388 xiv. -—— Power of Scottish Court 
to confirm foreign sequestration & to 
authorise sale of property in Scotland, )— 
A potition was presented by tho official 
receiver appointed by the Ct. of Chile 
in the sequestration of tho estates of a 
deceased person resident there, craving 
the ot. to confirm the Chilian sequestra- 
tion, to authormse petitioner to 
sell Soottish heritage belonging to 
deooased's ostate, & to authorise 
petitioner to uplift the procecds of 
certain Scottish policies of assurance 
on the lifo of deceased. Tho ct. 
ene authority to petitioner to sell! 

e Scottish heritage on vertain terms, 
under a declaration that such sale 
should not operate conversion, & on 
condition that petitioner should con- 
sign the balance of the proceeds in the 
name of the accountant of at. to 
abide the ordors of the ot.. but refused, 
as unnecessary, the orave of the 
potition for authority to uplift the 
Agvart. Courtine (aie Oe Wal; 

-_ COGNILL ~ CO : 
58 So. L. RK 396 SCOT, ; 


PART I. SECT, 7. 


$92 iil a. Whether enforceable in 
: hewan—Necessity for notice to 
tnterested parties.)—Qu.: whether the 





Kiven if said words & pro- 
visions do so apply, an application 
to the Saskatchewan Ct. of K 


by a trustee in bkpcy. appointed in - vincial Court--Where good throughout 
for an order giving effect | i 


england 
to an order made there under sect. 122 
will not be heard if due & proper notice 
of the application has not been given 
to all persons interested in the relief 
sought thertby.—Re Granam (Sask.), 
(Pes) 4D L. R. 375; [1928] $ 

»W.R. 8; 10C. B. RR. 171.—CAN. 

392 fii b. «} ~The words, in 
Bhpcy. Act. 1914, ». 122, “every 
Linitish Court elsewhere having juris- 
diction tn Be inelude the Saskat- 
chewan Ct. of King’s Bench, &, there- 
fore, the English trustee is entitled 
to obtain therefrom an order in aid 
of an order made by the Knglsh Ct. 
under said sect.—Re GRAHAM (No. 2 
(1929) 3D. 1. R. 853; 1 W. W. RR. 
300; 23 8. L. RK. 2973; 10 Cc. BL. RR. 
340.-—CAN. 

392 fx, Whether enforceable in 
Trish Free State.}—Where a person, 
having real & personal estate in the 
Irish Free State, was adjudicated a 
bkpt. iu England, & the ct. havi 
bkpcy. jurisdiction in England ordere 
that a request for the assistance of the 
ct. having bkpcy. jurisdiction in the 
Irish Free State be made, & the official 


receiver in bkpcy. in England having 
applied to the High Court of Justice 
in the Irish Free State pursuant to such 
order for a declaration that the said 
property became vested in the official 
receiver as the trustee in the bkpcy. 
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—Tee oe 


), 
x 





c auniliary to, the Knghsh bkpey. et.— 
Re Bune, [1930] 1. RR. 82. - UR. 


o. Kor * Order of Canadian Pro- 


Canada,”” read “ Order of provincial 
court—iood throughout Union.” 


oi. No request of other provincial 
courl—Subseque motion to remedy 
omission.)—Where a motion was made 
without such request, the ct. granted a 
similar motion, made after such request 
had been obtained, to remedy the 
omission. — Re Lraacs & Lrprnay, 
ed 3 W. W. R. 284; 70 D. L. R. 





PART Il. SECT. 1. 

s{. Partner— Retirement more than 
sir months before bankruptcy— Debt in- 
curred during partnership. }-—Held : such 

artner could not be joined as a party 
n bkpcy. proceedings against tho 
partnership.— Re STANDARD COOPER- 
AGR Co., {1924] 2 D. L. R. 703; 4 


OC. B. R. 678.—-CAN. 
PART Il. SECT. 2, SUR-SECT. 1. 
402 iii. .+—An insolvent debtor’s 





disposition of his property for the 
benefit of bis creditors 1s not void under 
sect. 9 (7) of the Bkpcy. Act where it 
is not a conveyance or assignment, in 
the proper sense of the term, by which 
the whole of his property is vested in 


a trustee or 3 for the benefit 
of his creditors char Abe rang 2 


BELIvEAU & NEwron, [1929] 3 D 
356; 2W. W. R. 176; 38 Man 
222; 10 C. B. Rh. 577.—CAN. 


268. 


469. 
471. 


471a. 


479. 
485 e 
487, 


the date of the receiving order, & that since 
that date B. had continued to act as bkpt.’s 
solr., & his bill of costs amounted to 
£217 10s. 1d., & that B. had undertaken to 
pay to a bank certain moneys due to them 
y bkpt. on realising his securities, & that 
there was lodged on behalf of bkpt. the sum 
of £1,350 with the official receiver to enable 
him to discharge the provable debts in the 
bkpcy., debtor assigned to B. so much of 
the £1,350 as should be payable to bkpt. 
& £2,050 payable to bkpt. under a certain 
agreement. B. was to hold the sums assigned 
to him upon trust, in the first place to pay 
& discharge all moneys due, or thenceforth 
becoming due to himself for costs, advances 
or otherwise, & in the next place to pay & 
oe certain alleged debts of bkpt. at 
X., & lastly to apply the balance for the 
benefit of 8S. & her children. On Feb. 3, 
1921, the above-mentioned receiving order 
was rescinded. At the date of the assign- 
ment bkpt. was living apart from his wife, 
to whom he had agreed to pay maintenance 
at the rate of £10 per week, & judgment had 
been recovered by HL. for £58 6s. lld. for the 
board & lodging of bkpt.’s wife. On Feb. §, 
1921, a writ had been issued by bkpt.’s wife 
iar ae of maintenance due to her from 
pt. 


On Feb. 11, 1921, H. issued a bkpcy. , 


i 


489. 


491. 
601. 
502. 
523. 
538. 
534. 
539. 
544. 
550. 


552. 


555. 


notice in respect of her judgment & a petition | es, 


was filed on Apr. 30, 1921. A _ receiving 
order was made on June 3, 1921, & debtor 
was adjudged bkpt. on June 20, 1921 :— 
Held: on the facts the assignment was 
executed with the intent to dcteat & delay 
creditors, & was therefore fraudulent & void 
as an act of bkpcy. under 1914 Act, s. 1 (1) (b). 
—e Prion, Le p. Trustees, [1022] B. & 
C. RR. 1, 0. A. 


567. 
580. 
583. 


Add. .innotations :- Expld. Re Fredeicke & | 590. 


Whitwoith, £2 p. Hibbard, (1927) 1 Ch. 255. 


Refd. He Debtors (No. 771 of 1026) (1926). | 595, 


43 T. LR. Y. 


Add. Annotation :—Consd. Lipton v. Bell, 
[1924] 1 K. B. 701. 

Add. Annotations :—Consd. Fe Cohen, I’x p. 
Trustee, [1924] 2 Ch. 515. 


Refd. ite Moyle, | 


Ex p. Trustee, [1924] B. & C. R. 22; Ite Drage, | 


a & Roberts v. Knight (1926), 134 L. T. 
765. 





Defeat or delay of creditors necessary 
consequence of sale or charge.| /% SIMMS, 
No. 5U6a, post, 

Add. Annotation :—Refd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

ae «Lnotation :~-Consd. fe Simms, (19350 ] 
2 Ch. 22. 
a. Annotations :—Refd. fie Sirnms, [1980] 
: ‘hh. 22. : 


Twynam, [1029] 2 K. B. 440. 


Mentd. Sevenoaks U. D. C. v 


| 
| 


| 


| 
488. Add. Annotations :—Consd. Ae Simms, [1930] | 





PART IL. SECT. 2, SUB-SECT. 2.—A. 
457 1. 

near relatives—In ret 

sy ng ae ia for promissory 

affairs.]—An intent to defraud creditors | 





——_— 











ee eo 





Transfer of property to 


Not inet n of 


ee ey ee 


596a. 


was declared pltf. should be entitled to 
recover against defts, jointly & severally 
the sums therein speci it 
was ordered that execution be limited 
to the free separate property of the 


fled ; 





Vol. IV.—Bankruptcy. Cases 454a— 596a. 


2 Ch. 22. Refd. Re Prior, Ex p. Trustee, 
[1922] B. & 0. R. 1. 

Add. Annotations :—Refd. Re Stanton, Ilogg 
v. Maule (1927), 44 T. L. KR. 118 Mentd. Re 
Stanton, [1928] 1 K. B. 464. 

Add. Annotation : - Refd. Re Stmmse, [1980] 
SAU, 

Add Annotation :—Refd. Re Tabor, Ex p. 
Oork, {1920] 1 K. B. 808. 

fdd. Annotation. Consd. Re Sunmy, {1930 | 
a Chyoe. 

Add. Annotation :—Mentd. « Mellor, Alvarez 
v. Dodgson, [1922] L Ch. 312. 


Add. Annotation :--Refd. Re Davies, La p. 
Miles, [1921] 3 K. BB. 628. 

Idd, Annotation: Refd. dee Simins, (1050) 
20 22. 

fdd. Annotation: Refd. Re Sims, (1Ls0 | 


2 Ch. 22. 

Add. Annotation :-—Refd. Lte 
Miles, [1921] 3 K. B. 628. 
Add. Annotation :——-Refd. Re Stanton, [18291 
1 Ch. 180. 

Add. Annotations: —Refd. fc Simms, | 130} 
eh ee Mentd. Sevenoaks U. D.C. vu. 
Twy nam, [1920] 2 K. B. 410. 


Davies, Kk p. 


Idd. tnnolation: Refd. Re Simmes, [E80] 2 
Ch. 22. 
fed. Annotation. Refd. dv Stmmes, [Eso] 


2 Che 83. 
idd. Annolation. 
2 Ch. 22. 
td. Annotation. 
Oh: 22: 
Add. Annotation :- -Mentd. Pole-Carew . v. 
Western Counties & General Manure Cv., 
[1920] 2 Ch. 07. 
Citations :-—For 21 W. R. 422 read ‘ 21 
W. Rf. 402.”’ 
Add. Annotation: —Consd. Ke Gunsbourg, 
[1920] 2 K. B. 426. Refd. Jie Simms, (10304 
2Ch 22 

In private company formed by debtor & 
his solicitor.) The transfer by a debtor of 
substantially the whole of hts property, 
whether by way of charge or by way of sale, 
constitutes an act of bkpcy., if the necessary 
consequence of the transter will be to deteat 
or delay his) creditors. The bhpt. was 
carying on an ancreasingg businceks as a 
biulder, but was ap need of further capital. 
He had creditors for some £28,000, d& in 
addition he owed B.’s bank about £6,500. 
In pursuance of an arrangement with 1's 
baakh, but without notice to any ot the 
creditors, 1.°s bank took over the bhpt.’s 
account from B.’s bank, paying off tu o> 
bank the overdraft of £6,500; & a few dayn 
later, on Jan. 9, 1020, a private Limited co 
was tormed of which the bhpt) & tus solr. 


Consd. Jie Simms, | 1930! 


Refd. /fe Sitias, [1a] 2 





cated bkpt upon the ground of his 
having committed un available aot 
of bkpcy. within Bhpcy. Act, 1908, 
s 26 G) —licdd the writ of galo & 
the return thereto were irregular & 


but 


i 

wife. Notwithstand! the precise | ineffectual as uguinst the husband, the 
witch took lane viehin cle wants, of & restricted terms of judginent, a | ct. hud nu power fa the present pies 
the bkpoy.—R. v. Tessren (1921), 62 | Precipe was lodged for a writ uf sale ceedings to amend the judgment a4 
D. L. Re 479; 37 Can. Crim: Cas. 375, | directed the real & personal | cntcred, & no act of bkpcy. had been 
—CAN.- , : ° A ° | property of both defts. The wilt of extablished as against the husband upon 
2 sole followed the language of the | which an order of adjudication could 
PART IL. SECT. 2, SUB-SECT. 8. recipe, & @ return of nulla buna was roperly be e.— Ite Cie NS A 

qi. -}—In a judgment by default fater made against both defts. Ona | EBrOR, (1928) N. Zt HK 93! 

recovered against a husband & wife it | petition to have the husband adjudi- | N.Z. 
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Cases 596a—797a. 


were the only directors. There was a@ con- 
temporanevus agreement for sale to the co. 
of substantially the whole of the bkpt.’s 
assets for £17,000 to be satisfied by the issue 
to the bkpt. of 17,000 £1 shares, the co. 
undertaking to pay the bkpt.’s liabilities. 
On Jan. 14 the necessary assi ents to 
the co. were executed, & a debenture for 
£12,500 was sealed in favour of L.’s bank. 
On Jan. 17 the bkpt.’s overdraft on L.’s 
bank was paid off by a transfer from a new 
account opened by L.’s bank in favour of 
the co. Upon the formation of the co. & 
the issue of the debenture becoming hnown, 
the bkpt.’s creditors began to press, & some 
of them were paid off in full. On Feb. 27, 
1920, the bkpt. committed an act of bkpcy. 
by failing to comply with a bkpcy. notice. 
On Mar. § a petition was presented, & on 
May 9 a receiving order was made, & adjudica- 
tion followed on May 23. Upon a motion by 
the trustee for a declaration that the pale 
agroement of Jan. 9 was void by 1914 Act, 
sw. 1 (1) (6), & for ancillary relief :—AHeld: 
(1) the agreement was a fraudulent transfer 
& an act of bhptey., & the whole of the 
assets comprised therein formed part of the 
ansets of the bkpt. divisible amongst his 
creditors, & as the trustee’s title related back 
to the act of bkpey. & overrode that ot the 
co., the co. must account to the trustee for 
such of the assets as had come tu the hands 
of the co. or of any persun by the order or 
for the use of the co. ‘The substit .tion in the 
place of a going business & substantial busi- 
ness assets of (a) shares in a private co. 
which has taken over the debtor’s assets 
& liabilities, & (b) a right of action by the 
debtor against the co. on its covenant to 
discharge his liabilities must necessarily 
have the result of delaying creditors, & the 
substituted assets could not be treated as 
an equivalent which the creditors could 
reach as satisfactorily as the assets trans- 
ferred ; (2) 1014 Act, s. 45, protects only 
transactions which ure bond fide; &, as the 
hnowledge of the bhpt. & his solr. of the facts 
which stamped it in law as a fraudulent 
transfer was the knowledge of the co., sect. 
465 afforded no defence, even although the 
parties might have thought the transfer to 
be in the best interest: of the creditora.—Re 
Stums, [1930] 2 Ch. 22; 99 L. J. Ch. 235; 
46 T. L. RR. 258; [1920] B. & CG. R. leo; 
sub nom. He Simms, Awe yp. Trosrer, 113 
LT. $26, 

Add. Annotation :—Reftd. Re Gunsbourg, 
[1920} 2K. B. 426; fe Simms, [1930] 2 Ch. 


599. Add. Annotation :—Retd. Re Simms, [1930} 
2Ch, 22. 

Add. Annotalions:—Ae to (1) Refd. Re 
her iae a [1920] 2 K. B. 426. As to (2) 
Refd. Re Davies, Ew p. Miles, [1921] 8 K. B. 
628; Re Simuus, (1930) 2 Ch. 22. 


Add, Annotation :-—Refd. Re Simms, [1930] 
2 Ch. 22. 


601. 


PART Il, SECT. 2, SUB-SECT. 10.— 
A. (g). 


nm. For ** Held: th was 
sustainable ” read * els hee 
tion was not sustainable.” 


sh. 


—Re Eva, [1927] N. Z L. BR. 


the objeo- PART Il. SECT. 2, SUB-SECT. 10.—0. 


Time service—Service 
sg. Costs of unsuccessful execution not time. }—A aebtoe gammons dled 


EnauisH AND Emprre Dicest SuPPLEMENT. 


Where a trader went to his 

neighbour & told him that he ex to be 
arrested, & while he remained there was 
informed that a sheriff’s officer was going 
towards his house, upon which he concealed 
himself in the back rvom & desired his 
neighbour to watch, & when told that the 
officer had gone t his house & had left 

the street, imtnediately returned home :— 
Held: this was an act of bkpcy. of ‘‘ otherwise 
absenting himself to the intent to delay 
creditors” although it appeared not only 
that no creditor was delayed, but that none 
could possibly be delayed.—CHENOWETH v. 
Hay (Tet) 1M. &S. 676; 2 Rose, 137; 105 
anncmtons Cans Gimmingham v. Laing, (1816), 2 


Marsh. 236. . Toleman v. Jones (182 9 Moore, 
o. P. 24; Rouch v. Great Western Ry. Co. (1840), 1 Q. B. 


{1929] 1 K. B. 655. 

768. Add. Annotations :—Refd. He Gunsbourg, 
{1920} 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


786. Add. Annotation :—Mentd. R. v. Norman, 
(1924) 2 K. B. 315. 

7179. Add. Annotation :—Distd. Re Fredericke & 
Whitworth, Ex p. Hibbard, [1927] 1 Ch. 253. 

787. Add. Annotation :—Consd. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 


788. Add. Annotation :-—Consd. Re Debtor, [1929] 
1 Ch. 170. 


797a. Creditor who has assented to deed of arrange- 
ment—Deed void for want of registration.}— 

On June 11, 1921, applt.co. recovered judgment 
against debtor for a certain sum & costs. 

On Apr. 18, 1922, debtor executed a document 
in the form of a memorandum of agreement 
by which he assigned his property to trustees 
for the benefit of his creditors. The agree: 
ment provided (inter alia) that it should not 
be registered either as a composition or deed 
of arrangement or otherwise & contained a 
schedules of creditors & their debte. At the 
date of the agreement there were five bkpcy. 
petitions pending against debtor by creditors 
other than applt. co. Asa result of negotia- 
tions between debtor & the five creditors & 
in consideration of his entering into the agree- 
ment of Apr. 18, 1922, the five creditors 
agreed to the dismissal of their petitions & 
signed letters dated Apr. 17, 1922, which 
were all in the same form, & contained a 
statement that it was understood that it 
was not intended to register the ment 
as a deed of arrangement, by which they 
respectively agreed that so long as debtor 
complied with the terms of the agreement of 
Apr. 18, 1922, they would not bring any 
action against him in respect of their 
scheduled debte or attempt to set aside the 
ent. On July 18, 1922, applt. co. 
signed a letter of assent in the same terms, 
which was also dated Apr. 17, 1922, & agreed 
to hand it over to debtor on receiving from 
him a promissory note or bill of exchange 
of a third party for £3800. This condition 


669a. —— 





-]}— 


sonally served on bkpt. two days 

te :——~Held: the condition of bkpsy. 
prior to the fling of a tion neces- 
sarily involved an act of bkpcy. which 


ah greased “far tae ealadinakion ie 
on. 
nen Senet eka ek 
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debtor performed. The letter was not, how- 
ever, handed over to debtor owing to the 
refusal by him to pay to a pit. co. an agreed 
sum for costs, a term which the ct. held 
formed no part of the original bargain. 
Applt. co. subsequently issued a bkpcy. 
notice againat debtor founded on its judgment 
debt. e registrar set the bkpcy. notice 
aside on the ground that applt. co. was bound 
by the agreement contained in the letter 
signed by it. On appeal :—Heid: (1) the 
agreement of Apr. 18, 1922, being a deed of 
arrangement, was void for want of registra- 
tion under 1914 (Deeds) Act, & the letter of 
assent, being an assent to a void instrument, 
was also itself void; (2) as debtor & all the 
creditors who assented to the agreement 
knew from the terms of the instrument itaelf 
& from the statement contained in the letters 
signed by them that the agreemont was void, 
& there was no representation that the agree- 
ment was valid, there was no question of 
estoppel, & 9p) lt. co. was not estopped from 
issuing the lene notice.—-Re A BANK- 
RuptTcy Notice, [1924] 2 Ch. 76; 98 L. J. Ch. 
497; 68 Sol. Jo. 458; [1924] B. & 0. R. 188; 
sub nom. He A Bankruptcy Notice (No. 62 
OF 1924), Bz p. PSTITIONING CREDITORS v. 
DesrTor, 131 L. T. 807, O. A. 
Annotation :-- 4s to (2) Consd. Huddersfield Fino Worstuds 
v. Todd (1025), 42 T. L. R. 52. 
Compare Nos. 8778a, 8782d, post, & original 
volume, p. 160, No. 1498. 


800. Add. Annotation :—Folld. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 


800a. Change in judgment creditor — Judgment 
obtained by firm—vNo leave to issue execu- 
tion.]—Where a firm consisting of several 
members has recovered in the firm name 
judgment against a debtor, the fact that a 
member has since retired frum the firm does 
not render it necessary that the firm should 
obtain leave of the ct. under R. S. C., Ord. 42, 
r. 23, in order that a bkpcy. notice may be 
issued in the name of the firm, & a bkpcy. 
etition presented in that name.—ARe HILt, 
zp. Hotr & Co., [1921] 2 K. B. 831; 90 
L. J. K. B. 734; 125 L. T. 736; (1921) 
B. & C. R. 12. 
804a. —-—- ———- Notice not good against partners 
not served.|—Re Desrors (No. 807 oF 
1922), Ex p. DEBTOR, No. 887a, post. 


811. Add. Annotation :—Consd. Re Debtor (1920), 
90 L. J. K. B. 613. 


828. Add. Annotation :—Expld. 
{1929} 2 Ch. 146. 

830. ddd. Annotation :—Apld. 
(1929] 2 Ch. 146. 


SIRF He ab a bkpcy. notice was issued 
against the co-resp. in a divorce suit for 
failure to comply with an order, made before 
decree absolute, requiring him to pay the 
costs of the petitioner to the latter's solrs., 
for lodgment. of the money in ct. :—Held: 
the bkpcy. notice was bad & the ati 
order made thereon ought to be discharg 

because (1) it was not issued in the name of 
petitioner, the real creditor, but in that 
of his soirs.; (2) the decree not having been 
made absolute at the date of the order, the 
incidence of the costs was still open to 
revision, & the creditor, therefore, had not 
obtained a “‘ final’ judgment or order within 
1914 Act, s. 1 (1) (g).—Re A Desror (No. 76 


Re A Debtor, 
Re A Debtor, 


830a. 
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OF 1929), [1929] 2 Ch. 146; 98 L. J. Oh. 334 ; 
141 L. T. 250; 45 T. L. R. 408; 73 Sol. Jo. 
299; [1920] B. & C. R. 48, OC. A. 

851ia. Judgment including excessive interest within 
Moneyienders Act, 1927 (c. 21).J—The pio- 
visions of Moneylenders Act, 1027 (c. 21), 
s. 9, do not prevent a moneylender who has 
obtained judgment for a debt which includes 
interest at a rate oxceeding 5 ed cent. per 
annum from serving a bkpcy. notice upon the 
oe requiring payment of the judgment 

ebt. 

A moncylender presented a bkpcy. petition 
against his debtor upon which a receiving 
order was made, though the act of bhpcy. 
relicd upon im the petition was non-cotm- 
phance with a bkpcy. notice requiring the 
judgment debtor to pay the judgment debt, 
which in fact included interest at a rate 
amounting to 270 per cent. per annum :— 
Held: the receiving order was mghtly made. 
—Re A DrertToR (2 17 oF 1030), [1930] 2 Ch. 
230; 00 L. J. Ch. 356; 143 1. T. 202; 
sub nom. Disror v. PErrrloNiNG C'REDITORS, 
{1929) B. & C. RR. 184, CG. A. 

857. Add. Annotation :—Refd. Re L. A. & B. F.M., 
Official Receiver v. The Debtors (1926), 95 


L. J. Ch. 258. 
866. Add. Annotation :—Consd. Re A Debtor, 


Ez p. Debtor (1922), 92 L. J. Ch. 410. 


870. Add. Annotation :—Refd. We A Debtor, [1929] 
2 Ch. 146. 
875. Add. Citation: —165 Mans. 301. 


Add. Annotation :—Consd. Re A Debtor, 
Kz p. Debtor (1922), 02 L. J. Ch. 410. 


875a. —— Judgment to pay creditor—Notice to 
pay registrar of county court.|—-Where a 
county ct. judgment in form or eflect directs 
payment to be made to the creditor the bkpcy. 
| notice founded on it properly requires pay- 
ment to be made to the creditor instead of to 
the registrar.—Re A Depron (No. 16 or 
1922), Haz p. THe Desror (1922), 92 L. J. Ch. 
410; [1922] B. & O. R. 261, D. C. 
Partner—Not at principal place of 
business.j—-Where 2 judgment has been re- 
covered against a firm, & a bkpcy. notice 
| following the judgment has been served on 
one member of the firm, but not at the 
principal place of business of the firm, & a 
petition presented againat the firm, a receiving 
order cannot be made against the firm other 
than the partner who was not served.—ie 
Destors (No. 807 oF 1922), 2 p. DEBTOR 
(1922), 92 L. J. Ch. 120; [1922] B. & C. R. 
119, OC. A. 
898. Add. Annotation :—Consd. Iie Debtor, Ha p. 
Debtor, [1918-19] B. & C. R. 221. 


928a. Issue of second notice by same creditor.) 
—Creditors having obtained judgment issued 
a bkpcy. notice for £945 & served it on 
debtors. Debtors paid a sum of £100, in- 
cluding £5 for costs, nine days later, but in 
the belief that the notice would be disputed 
the creditors issued & served a fresh b poy. 
notice about two months later for £857, &, 
that notice not having been complied with 
within seven days, a petition based on the 
fresh bkpcy. notice was presented & served. 
Debtors gave notice of an 5G Cory cient to set 
aside service of the petition, but the registrar 
refused to do so, & made a receiving order 
on the fresh bkpcy. notice:—Hild: (1) 


887a. 
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Cases 928a—1019a. 


938. 


942. 
953. 
054. 


957. 


debtors could not refuse to seed with the 
fresh bkpcy. notice on the ground that as the 
revious notice had resulted in an act of 
kpcy. this had put it out of the power of 
debtors to make any payment in compliance 
with the fresh notice or otherwise deal with 
their property ; (2) if they did make a pay- 
ment in compliance with the fresh notice it 
might be that if a trustee were appointed 
under the previous bkpcy. notice the payment 
might be set aside, & the money made avail- 
able for the general body of creditors.—Jte 
Deprons (No. 771 oF 1926) (1926), 43 
T. L. R. 93 70 Sol. Jo. 1089; sub nom. Re 
FREDERICKE & WHITWORTH, Ez p W1BBarp, 
[1027] 1 Ch. 258; 96 L. J. Ch. 70; 186 L. T. 
268; [1926] B. & C. R. 150, C. A. 
Add. Annotations :—Refd. Itc Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 93 Re 
Fredericke & Whitworth, Hz p. Hibbard, 
{1927] 1 Ch. 2538. 
Add. Annotation :--Consd. Re 
(1920] 1 Ch. $62. 
Add. Annotation :—-Consd. Re A Debtor, 
{1929] 1 Ch. 362. 
Add. Annotation :—Refd. Re A’ Debtor, 
(1929] 1 Ch. 362. 


Add. Annotation :—Consd. Re A Debtor, 
[1929] 1 Oh. 362. 


A Debtor: 


957a. Statement to agent of creditors of insolvency 


1007 


in foreign country.}—A debtor informed a 
person acting for some creditors in England 
(a) that he owed debts to a very sauch Jarger 
amount in Switzerland; (b) that bkpcy. 


959. 
9638. 


971. 


972. 


ENGLISH AND Empire Digrst SUPPLEMENT. 


proceedings had been initiated against him 
there; (c) that he intended to offer his Swiss 
creditors £1,000, which was all the money he 
had; (d) that if the Swiss creditors accepted 
that, he intended to offer his English creditors 
58. in the £1, payment to be spread over a 
number of years. The creditors proceeded 
against the debtor, alleging that he had com- 
mitted an act of bkpcy. under 1914 Act, 
s. 1 (1) (hk). A receiving order having been 
made, the debtor appealed :—Held: (1) the 
statements made by the debtor were not a 
mere discussion of his affairs, but a “‘ notice ”’ 
to his creditors that he had suspended or was 
about to suspend payment within the sect. ; 
(2) the debtor being in England, there being 
creditors in England, & the jurisdiction here 
being undoubted, it was not necessary to 
suspend the making of a receiving order 
here. The Swiss proceedings could be con- 
sidered from time to time, & a stay in the 
proceedings here ordered, if advisable.— 
Re A Dertror (No. 737 oF 1928). [1929] 1 Ch. 
362; 98 L. J. Ch. 38; 140 L. T. 266; [1928] 
B. & C. R. 130, C. A. 

Add. Annotation :—Consd. & Apld. Re A 
Debtor, [1929] 1 Ch. 362. 

Add. Annotations :—Refd. Re Debtor (No. 3 
of 1926) (1926), 1385 L. T. 689; Re A Debtor, 
{1927] 1 Ch. 97. Mentd. South Behar Ry. v. 
I. R. Comrs., [1925] A. C. 476. 

Add. Annotation :—Expld. Re A Debtor, [1929] 
t Ch. 362. F 

Add. Annotation :—Refd. Ite A Debtor, [1929] 
1Ch 362. 


Part II!.—Petition. 


a. ——.J——Re Ayre, Ex p, 
(1810), 10 1. J. Bey. 26. 


1011. Add. Annolation :—Mentd. Ie Badische Co., 


1016a. -—--—- 


Bayer Uo., ete., [1921] 2 Ch. 33]. 

Exercising powers under Law of 
Distress Amendment Act, 1908 (c. 53).]—A 
landlord obtained judgment against his 
tenant for £204 in respect of rent & fire 
insurance, & served on him a bkpcy. notice. 
Tho notice was not complied with, & a 
petition for a receiving order was presented. 
While the petition was pending, the landlord, 
as the premises were sublet, served on the 
subtenants a notice, under sect. 6 of the above 
Act, to pay their ronts directly to him, & 


Potts | 


from one subtenant he received £62, the 
debt being thus reduced by that amount. 
A receiving order was afterwards made :— 
Held: as the claim still amounted to more 
than £50 the landlord had not, by exercising 
his powers under the above Act, precluded 
himself from proceeding under the bkpcy. 
notice in the normal way.—J’e A DEBTOR 
(No. 549 of 1928), [1929] 1 Ch. 170; 98 L. J. 
Ch. 35; 140L. T. 165, 45 7T.L. R. 103; 72 
Sol. Jo. 727; {1928] B. & C. BR. 125, C. A. 


1019a. Solicitor —Petition based on order for pay- 


ment of costs to client.J—Re A DreBror (No. 
76 of 1929), No. 830a, ante. 


939 i. Aust ie mutual f& in same 


right.}-—Ite ANDERSON, Hr p. ALKX- 
ANDER (1927), 27 S. BR. N. 8. W. 296; 
44 .N. 8. W. W. N. 69.—AUS. 


PART Il. SECT. 2, SUB-SECT. 12. 


sj. Defaults.J—Defaults more than 
six months before presentation of a 
bhpcy. petition followed by demands 
for paymont are not per se an act of 
bhpcy., but when further defaults tako 
pce within six months of the petition 
he whole form one eteeace tek of 
bkpey .— Re Rarrsyat, [1925)3 D. L. R. 
446; 5 C. B. R. 7053 affy., [1935] 3 
D. L. R. 1219; 5 OC. B. R. 714.—CAN. 


sk. Failure to meet series ot prowts: 
sory notes.}—Held: an act of ata 
Re Fox, LeEsTer v. Porter, (1925) 1 
D. L. R. 198: 5 C. B. R. 328.—CAN. 


al. Failure to mect liatilities as they 


become due.}—The words ‘ ceases to 
moot his liabilities as they become 
due ’? do not mean that when in any 
single case debtor makes default in 
payment of a debt as & when due he 
coinnmits an act of bkpcy., but a failure 
‘to meet his Habilities as they become 
due” in somo wider sense.—Re 
Cananian Cap Co., Ex p. TRUSTEE, 
{1924} 1 D. Le 7° 6380. L, R. 
506 ; . R. AN. 


6; 4C.B 

sm. ——-.}—-The words ‘“ ceases to 
meet his liabilities as they become 
due * do not include a continuing 
default.—Brown v. KELLY-DOUGLAS 
& Co., [1928] 1 W. W. R. 1340 ; (1923) 
2D. L. R. 738; 32 B.C. R. 143. 


—CAN. 
PART IL. SECT. 4. 


m i. —— Not statement showing 
insolvency prepared by creditors’ agent.} 
—Re TENENBEIN, Ite BanKRUPTCY 
Act (Man.), [1927] @€ D. L. R. 270; 
{1937} 2 W. W. R. 374—CAN. 
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m ii. ——.J—Re SHIRLEY (N. B.), 
[1927}2D.L. R. 969; 8 C. B. R. 235; 
affd., {1925} 1 D. L.A. 350; 8C. KB. R. 
612 AN. 


— 
. 


PART III. SECT. 1, SUB-SECT.'1.—A. 


b i. ——.}~-There is no powor 
in an agent, acting under general power 
of attorney, to present an insolvenc 
petition on behalf of his peneres 
unless the power expressly authorises 
such act.—He OsMaN (1919), 40 
N. lL. R. 17.—S. AF. 


b ii. 
N. L. RK. 


998 ii. No evidence when debt 
accrued—Motion unopposed.}—Held : 
petitioners were entitled to the relief 
which they cleimed.—FIsHEer v. 
Wittxrm, Lrp., (1920] 19 0. W._N. 
251: 59D. L. R. 502: 10. B. R. 376. 
—CAN. 





.P. Er p. Garsutr (1925), 46 
a 57.—S. AF. 
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1043. Add. Annotation :—Refd. Re L. A. & writ & the j : Y 
B. F. M., Official Receiver v. The Debtors judgme t eon. baa uprouched Dy the 
(1928), 08 L. J. Ch Judgment, On Jan. 9, in response to the 

)» . J. Ch. 258. creditor's invitation, debtor tendered the 
1047a. —— Under voidable contract.|—A £23 in cash, but the tender was refused. 
employed L. as his agent to negotiate a On Jan. 27 the creditor filed a bhpcy. notice 
loan for him with a money-lender. B., a in respect of the £47 judgment debt, & on 
money-lender, lent A. £60 on his promissory Feb. 16 he filed a petition based on the two 
note for £100, & without the knowledge or debts, & on non-compliance with the bkpcy. 
consent of A. paid L. a commission §B. re- notice :—Held: though the two debts were 
covered judgment against A. for the amount still ow ing & amounted to over £50, so that 
of the promissory note in default of appear- the creditor was formally entitled to present 
ance, & issued a bkpcy. notice based on the a petition under 1914 Act, s. 4 (1), neverthe- 
judgment, & A. having failed to comply with less the refusal before the bkpcy. notice of 
the bkpcy. notice, B. presented a bkpcy. the £23 offered at his invitation, & refused 
petition against him. On the hearing of the only in order to keep the total debt over £50, 
petition before the registrar it appeared for was “sufficient cause”? within sect. 5 (3) 
the first time that a commission had been for making no order on the petition. --Re 
paid by B. to L. :—Held: the act of bkpcy. DesrTor, Ex p. LAWRENCE (No. 21 OF 1028), 
was founded on a contract which was void- [1928] Ch. 865; sub nom. Re Derror 
able by A., & the ct. ought not, within 1014 (No. 21 or 1928), He p, Perrrionina 
save, 8 5 (3), to be satisfied with the proof YREDITOR v. Depron, 97 L. J. Ch. 255; 
of B's debt, & the receiving order must be | sub nom. Re Depron, Br p. LAWRENCE, 139 
rescinded.—Re A Depror (No. 229 of 1927), | L. T, 519, D. ©. 
[1927] 2 Ch. 367; 96 L. J. Ch. 3813; 187 L.T. 1078, Add, Annolation :—Consd. Giles v. Kruyer, 
507; [1927] B. & C. R. 127, C. A. | [1021] 3 K. 3B. 23. 

1048. Add. Annotations :—As to (1) Refd. IIum- 1110a, —--- — — Note given for illegal considera- 
phery v. Wilson (1929), 141 L. T. 460. | tion—Bona fide holder without notice.)— 
Generally, Mentd. Maskell v. Hill, [1921] 3 | Where evidence has been given by a petitioner 
k. B. 157. in support of his claim on a promissory note 

1050. Add. Annotation : —Folld. 2e Debtors, [1927] given for illegal consideration, showing his 
1 Ch. 19. bona fides & want of notico of the legality 

1051. Add. Annotation :—Mentd. McDonald v. of the consideration, & there is no ground for 
Nash, [1924] A. CO. 626. disbelieving him, the ct. will not hold that 

1051a. J—A debt to be a good petitioning he has not discharged the onus of proof which 


a . & i falls on him to prove the claim, & a receiving 
ger ee iamaaintely piers earpeabee las order ehould be made.—Ke A Duswron (No. 1 
future time at the date of the act of bkpcy. Heine 
It is not sufficient that the debt should have BN ae eo, ey 

become a liquidated sum in the interval | 1215. Add. Annotation :— Mentd. 


between the act of bkpcy. & the presentation , Nash, [1924] A. 0. 628. 
of the petition—He Deprons (No. 669 of 1127. Add. Annotations: -Consd. Re A Debtor, 
1926), [1927] 1 Ch. 19; 96 L J. Ch. 3833; 186 [1029] 2 Ch. 146. Refd. Re A Debtor, [1927] 
L. T. 182. C. A. 1Ch. 10. 

10865. Add Annolation:—Consd. Re Debtors, : 1185. Add. .innotation :- Refd. Re Debtors, [1927] 
{1927} 1 Ch. 19. 1 Ch. 19. 

1066. Add. Annotation :—-Refd. Ie Debtors, [1927] 1175. Add. Annotation :—Dbtd. Le A Debtor, 
1 Ch. 19. kuz p. Newburys (1926), 06 L. J. Ch. 199. 

1067. Add. Annotulion :—Apld. Re Debtor, Lu p. 1177Ta. Delay In presenting petition. ] 
Lawrence, [1928] Ch. 665. - Re Carr, Ae pp. JACOBS, No, LETba, pose. 

1077a. Tender before bankrupty notice—Whether 1177b.—--—-  - -|  \ ereditor, by hus 
creditor bound to accept.]—On Jan. 3, 1928, ayent, attended a meeting of creditors held 
a creditor obtained judgment for £47, in on Nov. 4, (901, at whieh a resolution was 
respect of two overdue instalments of a debt, carried approving a deed of assignment for 
leaving the remaining £23 instalment, which the benefit of creditors. The agent neither 
only became due between the date of the assented nor dissented, but stated that he 


— — — — _ —_—— — re eer en ——— — wens ee 
~ ome ee rete tn end 


PART III. SECT. 1, SUB-SECT. 2.—A. | [1921] 1 W. W. R 740; 59 DL, RR | residential qualification to cnable a 
1026 ii. .)—Where there is no | 412 1 C. B. R 3 7.- CAN. bkpcy. petition to be presented usafust 

privity of contract between the_in- s ii. Judgment founded on it in that provinee.- fe Ropinson 

solvent & the alleged creditor, no debt | cause of actin partly arising before (it S.) & Son, Lip.,, (1928) bf DL 

can exist which may be mado the Act in operatwn.j—Held: such judg- ; 691; 3 C. Bb. Ht. 537.—O0AN, 

ground for a bkpcy. petition.—e ment wan sufficient either as an avail- 

CANADIAN passer ty at -» (1924) 2 able act of bkpcy., or as constituting 








PART III. SECT. 1, SUB-SECT. 2. 
C. (a). 


D. L. R. 508.—CAN. a debt upon which to found a ble i. | 

1026 iii. ——.}]}—A bkpcy. ct. should WLITION, —— ste AGUIRE ‘ 3 ' 1050 iv. —— -.)) [tds sufficient of the 
not proceed with a petition on a din- »X EL. RR. 1186; 51 QO. L. Rt. 63; 3 debt Is actually owlng, though not 
puted debt until the ordinary cts. have C 33. Rt. 880.—CAN. actually duo or payable — We ‘LUNNFLL, 
settiecd the disputed question.—Re s lil, ——.J—Such a debt cannot Ltn., Bap. WILIs & ANDF RON, [1923] 
WHisrLe Co., (1925) 1 D. L. R. 1110; be used as a ground for a bkpcy 4D. lL. R. 1018 —CAN. 
5C B. R. 495.—CAN. petition. Ite SUTION, [1044] 4 D.L. H. ! 

si. Devt contracted before Bankruptcy %15; 5C B. Rh. 75.--CAN. PART III. SECT. 1, SUB-SECT. 2.—G. 
Act, 1919, 1 operation.}—A receiving an. Debt contracted 1n prorince in so. Order for alimony.)—Upon a 
order against a co. under the above which company not licensed to trase— petition by w woman for a recolvir 


No reandenhal qualifation.jJ—Wihen a order against bor husband, based up: - 
co. is not licensed to trade ina province 4 failure to pay alimony :—Held. the 
& baa no assets in that provime, the order cid not create a debt with n 
mere fact that members of thi co.}ave Bkpcy. Act, a. 44.—He Fars . 
purch wed raw furs when in that pro- [1924] 3 D. L. R. 6175; 550 L tb 

vince does not confer on it a sufhaent 206; 5C. B. R. 47.—CAN. 
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Act may be based upon a debt owing 
to the co. by reason of ita having 
undertaken, after the Act came into 
operation, the liabilities incurred by a 
firm before the Act came into operation. 
—Re STEWART MERCANTILE Co., LTD., 


1177d. 


PART Ill. SECT. 1, SUB-SECT. 4. 


12021. Fh ithin six monthe—Wahen 
lime begins to run—Ceasing to meet 


must consult his principal, & expressly 
reserved his right to take bkpcy. proceedings. 
On Nov. 30, he wrote to the trustee under the 
deed saying he was not satisfied with the 
debtor’s affairs, & that he still reserved 
his right to take steps in bkpcy. The 
trustee in reply asked him if he intended to 
proceed in bkpcy. to do so at once in 
order to save trouble & expense. No further 
communication was made to the trustee till 
after the filing of the petition on Jan. 27, 
1902. The petition was dismissed on the 
authority of Re Curr; Ex p. Jacobs, No. 
1178a :—Held: there had been no acquies- 
cence or unexplained delay. The case of 
Re Carr; Ex p. Jacobs, No. 1178a, only 
applies to the case of a petitioning creditor 
who has been “ sitting on the rail.’’—Me 
Day, Ex p. Hammonn (1902), 86 L. T. 238 ; 
50 Nata eae 18 T. L. R. 442; 46 Sol. Jo. 
361, D.C. 


Annotation :—Oonsd. Re Beesley (1913), 109 L. T. 910. 
1177¢, ——— ——- —— ——. ++ On July 22, 1913, 


B. executed a deed of assignment for the 
benefit of his creditors, & on Aug. 12 called 
a uieccting of his creditors to approve the 
deed. At this mecting J., the secretary of 
S., Ltd., one of the creditors, & N., solr. for 
S., Ltd., were present, but they did not vote 
upon the resolutions, & expressed them- 
selves dissatisfied with the deed. Subse- 
quently 8., Lid., on being requested to assent 
to the deed, notified the trustee on Sept. 2 
that they declined to assent; & on Oct. 18 
they presented a petition against .3., alleging 
ax the act of bkpcy. the deed of July 22: 
Held: (1) there had been no assent, express 
or wnphed, on the part of the petitioning 
creditors, such as to disentitle them to set 
up the deed as an available act of bkpcy.. 
upon which a petition could be founded ; 
(2) in view of the decision in Re Day, Ex p. 
Hammond, No. 1177b, the case of Re Carr ; 
Lix p. Jacobs, No. 1178a, could no longer be 
relied upon as an authority for the pro- 
position that an uneaplained delay in pre- 
penting ai petition might amount = to 
acquiescence in a deed.—He BEESLEY (1913), 
109 L. TE. 810, D. ©. 

—— ——.]— Where the agent of cer- 
tain creditors asked the trustee of a deed of 
erin apo by debtor to furnish partioulars 
of the deed, &, later on, wrote to the trustee 
enclosing the creditors’ account, & asking for 
an acknowledgment of the claim, & after 
receipt of particulars of the deed, including 
information that certain of debtor’s property 
was to be sold, stood by for fourteen days, 
but subsequently presented a petition founded 
on the deed of assignment :—Held: there 
was suflicient acquiescence by the creditors 
to preclude them from relying on the deed 
as an act of bkpcy.—Re A Destor, Ez p. 
NEwWBuURYS, Lip. (1926), 95 L. J. Oh. 199; 
[1926) B. & C. RK. 23. 





1178. Add. Annotation :—Refd. Re A Debtor, 


a p. Petitioning Oreditors, [1924] B. & CO. R 
a-. 


teen months prior to the prosenta- [1923} 2 


Cases 1177b—1258a. ENnGuisH AND Empire Dicest SUPPLEMENT. 


1178a. ———- ——— -}—There is no duty cast on 
a creditor who receives notice of a deed of 
assignment for the benefit of creditors to 
express his dissent; nor does mere attend- 
ance at a meeting of creditors where such a 
deed is agreed to amount to approval. 
An unexplained delay of two months in 
resenting a L epen or expressing dissent 
Front the deed amounts to acquiescence.— 
Re Carr, Ex p. Jacons (1901), 85 L. T. 552 ; 
50 W. R. 336, D. C. 
Distd 





Hammond (1903), 86 


Annotations :— . Re Day, Er P. 
L. T. 238. NB. Beesley (1913), 109 L. T, 910. 


1178b. a —— ——.}—He BEESLEY, No. 1177c, 
ante. 

1178c. ——— ——— Failure to dissent from deed of 
assignment.]——~Re Carr, Ea p. JAcoss, ‘No. 
1178a, ante. 

1179. Add. Annotation :—Refd. Re A Debtor, [1928] 


. 199. 








1179a. Attendance at meeting of com- 
mittee of inspection.]— About the end of 
1922 debtor made an arrangement to pay his 
creditors in full by instalments, a committee 
being appointed to watch over his affairs. 
His trading was not prosperous & new debts 
were incurred. On Feb. 21, 1924, he executed 
a deed of assignment for the benefit of his 
creditors generally & a circular letter with a 
form of assent was sent to & received by 
povnonig creditors, who were new creditors. 
n Feb. 25, 1024, their director with their 
accountant attended the office of one of the 
trustees under the deed & suggested that they 
or some other new creditor should be repre- 
sented on the committee of inspection. 
Petitioning creditors were then invited to 
attend the meeting of the committee on 
Mar. 26, 1924, & their director & their solr. 
attended accordingly, discussing & advising 
on certain matters. Petitioning creditors, 
however, refused to assent to the deed & 
presented a petition in bkpcy. grounded upon 
the execution of the deed as an act of bkpcy. : 
—Heid: on the facts, petitioning creditors 
had so far pha me the deed as to preclude 
them from availing themselves of its execution 
as an act of bkpcy.—He A DEBTOR, Ea p. 
PETITIONING Creprrors (No. 24 of 1924), 
(1924), 94 L. J. Ch. 42; [1924] B. & CO. R. 
105, D. C. 
1182. Add. Annotation :—Apld. Re A Debtor, Ez p. 
Newburys (1026), 95 L. J. Ch. 199. 
pee Annotation :—Refd. Re A Debtor, [1928] 


. 


1217. Add. Citation :-—29 W. R. 268. 

12538a. ——— Secretary duly authorised to present 
petition.|—The secretary of a limited co. was 
authorised under seal of the co. to present a 
bkpcy. petition, & at the commencement of 
the petition had so described himself, but 
had ap the petition in his own name 
without any description either before or 
after his name. Objection being taken on 
behalf of debtor that the petition was 
wrongly signed & attested & the consideration 


him :—Held: the mere continuance of fier 


could not be said to be ui. 
ot 40 - ibelere Una preetatent of io Deittion. tere ceaaiiine eeder eegeinnt & partner: 
rese - er 
liabilities on thoir due dates — BROWN 6. TEBLLY-DoUGLa & Co.. ahip.— Re CLUE 
e eo q 8 : 82 rT e . . — CAN, 
tion of the bkpcy. potition against 143; {1923) 1 W. W. BR. i340 CAN. et 


an act of i.— ——— ———,,}— All members 


Broraens, [1925] 4 
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for the debt not truly stated, the county ct. 
registrar ‘dismissed the petition :—Held: 
the tion amply informed debtor who 
petitioners were, & what the debt was in 
respect of which they were JeGtioning 5 
there was no defect or irregularity &, even 
if there were, it would come within 1914 
Act, s. 147 (1), & the appeal must be allowed 
& a receiving order made & dated as of the 
date on which it should have been made in 
the county ct.—Re Marspen, Ez p. SELLERS 
(E. H.) & Sons, Lrp. (1921). 91 L. J. Ch. 
hae 126 L. T. 408; [1921] B. & OC. R. 188, 

1281. Add. Annotation :— Mentd. Bundy vr. Motor 
Cab Owner Drivers’ Assucn. (1930), 1418 
L. T. 334. 


1286a. ——- ——— Detalls of debt—Petition by 
money-lender.|—-Money-lenders’ Act, 1927 
(c. 21), 8. 9 (2), applies to loans made before, 
as well as to those made after, the Act.— 
Re Destor (No. 99 oF 1928) (1928), 97 
L. J. Ch. 250; 189 L. T. 2343; 72 Sol. Jo. 
335; [1928] B. & O. R. 40, C. A. 

1291. Add. Annotation : -Mentd. Bundy v 
Cah Owner Drivers’ Assoen (1980), 
L. T. 334. 

1813. Add. Citation :—-68 L. T. 589. 

pres e Annotation ;:—Refd. Re Debtors, (1927) 


Motor 
143 


1882. Add. Annotation :—Refd. Douglass rv. Lloyds 
Bank (1929), 34 Com. Cas. 263. 

1845. Add. Annotation :—Consd. Re A Debtor, 
[1929] 1 Ch. 170. 

1847. Add. Annotation :—Consd. Re A Debtor. 
og EB ie Creditor (1920), 89 L. J. 


13472. J|—The registrar in bkpcy. pos- 
sesses the widest discretion in respect of 
granting adjournments of the hearing of 
petitions, the only limit that the law imposes 
upon him being that he should exercise a 
judicial discretion.—Re A DeEsron, He p. 
PETITIONING CREDITOR (1920), 89 L. J. K. 7 
432 ; [1920] B. & C. R. 1, D.C, 
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1857. Add. Annotation :—Refd. Re A Debtor, 
a if Feit Oreditor (1920), 89 L. J. 


1857a. ——— ~-—— Reasonable prospect of satisfao- 
tion of debts.}—Where a debtor applies for 
the adjournment of a petition, the ct. should 
be satisfied that there is a reasonable prospect 
of the debts being satisfied, & the ot. should 
be put in possession of every possible in- 
formation as to the position of debtor, & as 
to the position of the negotiations which, it 
is said, will result in obtuining funds for the 
ayment of his debts.—Re Bownn, Fa p. 
HH DEBTOR, [1924] B. & O. R. 82, C. A. 


Add. Annotation :—Refd. Re Debtor, [1028] 
Ch. 199. 


1866a. Agreement to withdraw—Bill of exchange 
given in consideration of — Void.] — Davis 
v. HOLDING (1836), 1 M. & W. 159; 1 Gale 
880; Tyr. & Gr. 371; 5 L. J. Ex. 102; 150 
B. R. 388. 

Annotations :—Refd. Belcher v. Sambourne (1844), 6 Q. B. 
414; Smith v. Salzmann (1854), 9 HKxch. 535 Whit- 
more v. Farley (1881), 14 Cox, C. C. 617. 

1867a. After recelving order made.] — A 

creditor who presented a petition in bkpcy. 
against debtor failed to disclose a charge 
which had been given him by debtor sume 
years previously. The registrar allowed the 
creditor to amend his petition after a re- 
ceiving order had been made :—Held: apart 
from amending the potition, it was doubtful 
whether the receiving order could be set 
aside on the ground of the omission to state 
the security ; but there was power to amend 
the petition even after the making of the 
receiving order.—e A Dxesror (No. 1507 oF 
1921), {1922} 2 K. B. 109; 91 L. J. Ch. 471 ; 
127 L. T. 344; 33 'T. L. R. 574; 66 Sol. Jo. 
472; [1922] B. & 0. R. 9, C. A. 

| 1878a. — — To remove name of debtor Pro-~ 

| ceedings against partnership—One partner a 

| company—Winding up.]|—He Dosrer & Co., 
No. 3793a, post. 

' 1487. .tdd. (nnotation : - Mentd. Ae Louch, [1930 | 
2 Ch. 63, 


1366. 
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ATWO Lie 4U INLGRUO UIUUY BEGLISU Pparvuers——~ 
Act of bankruptcy by other partners.] — Re 
GOWLAND BROTHERS, Ex p. PROCTER SHOTTON 
(1928), 65 L. Jo. 378, D. C. 


-— sd ee a et nes ~~ — 


PART III. SECT. 3, SUB-SECT. 2. 

1361 1.—— On partners.j\—AN 
members of the frm must be served 
with a petition for a receiving order 

ast a partoership.—Re CLUFF 

BrotTuers, {1925} 4 D. L. R. 
CAN. 

1275 li. ——— By whom—Solicitor.}— 
Re X. (1990), 59 D. L Wt. 617; 1 
©. B. R. 459.—CAN, 


the creditor 


PART III. SECT. 3, SUB-SECT. 7.—B, | 24d not, fulfilled 


adinittedly sufficient to substantiate 
the creditor's debt, were exhibited to 
the Lord Ordinary b 
lodeod in eu & were subsequently 
lo in process, but these particular 
vouchers had not been produced when 
was aisted. 
the debtor presented a petition for 

of the sequestration on the ground 
that the proceedings 
void, in respect that the sisted creditor 


cedure for obtaining 
laid down in Bkpcy. (Scotland) Act, 


AGH. ATTWULWTE 0 —- EVOLUe £56) LR LVUWUIIL 


{1927] 2 Ch. 367. 


LEODO- 


1454. Add. Annotation :—Consd. Re A Debtor, 


being sufficient if such alsted creditor, 
before the award of sequestration was 
made, satisfied the Lord Ordinary 4s 
to the existence of hin debt.— Sri warr 
© WETUBKDAr, LTv., [1928] 8. O. 
577.—-8COT. 


PART Ul. SECT. 3, SUB-SECT. 12. 
1879 ih. —— —- .J—iie LISLE, 
(1925) 1 D. L. R. 395; R 


efore he granted 


Thereafter 


56 0. Lb. 
196: 60. B. R. 244, revay, [1024] 2 
D. LU. BR. 1172.—CAN. 

PART III. SECT. 3, SUB-SECT. 12.—B. 


were ab initio 


the statato ro- 


sequestration 


1334 fil, ——— Posttion of stated 
ereditor.1—A creditor who had | 1913, s. 20, in that he had falile 1408 il. ———.] — Where a judge 
petitioned for sequestration of the { timeously to lodge {mn process the | before whom 4 bkpcy. ition was 
estates of bis debtor proposed to | necessary evidence of his debt:— | being tiled had nu knowledge of the 
abandon his petition before sequestra- | Held: 8 creditor craving to be sisted | law of another province, & a question 
tion had beon awarded. nother | in terms of Bkpcy. (Scotland) Act, | arose concern law & he eut 
creditor thereupon lodged a minute ; 1913, s. 33, as petitioner to a petition | the caso over to be tried in a com 
craving to be as & party to the { for seq tion did not need to tent ct. in that province — //el/ 
tion. The Lord O sisted | to follow out the statutory procedure his was @ reasonable course to pursu' 
, & six weeks later, on hie petition, prescribed by sect. 20 as easential in | —e FAIRWKATHERA, Ez p Monin st 
granted sequestration. ouchers, he case of an original petitioner, {t | (Crry) (1921), 2 0. B. R. 342 CAN 
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Cases 1454—1500. 
Ez p. Petitioning Creditor (1920), 89 L. J. 


1462. Add. Annoialion :—Expld. & Distd. Re A 
Debtor, Ez p. Petitioning Creditor (1920), 
89 L. J. K. B. 432. 

1467. Add. Annotations :—Consd. Ke Forder, 
Forder v. Forder (1927), 96 L. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1482. Citations :-—For ‘54 L. Jo. 444; 148 
L. T. Jo. 178 ”’ read ‘‘ 89 L. J. K. B. 40.” 

1483a. Debtor claiming indemnity—As surety for 
contingent Hability of petitioning creditor.]— 
Petitioning co., of which debtor was formerly 
chairman, had lent debtor a large sum of 
money, & recovered judgment against him 
(on balance of account) for £2,065. <A re- 
ceiving order was made in the county ct. 
from which debtor appealed, alleging that 
he had become surety for the co. for their 
bank overdraft with ao limit of £5,000, & that 
he was entitled to be indemnified against 
this liability. No payment had been made 
by debtor on account of the bank over- 
draft. At a creditors’ meeting the creditors 
were of opinion that debtor was insolvent & 
there was no alternative but bkpcy. :—Held : 
on the facts, petitioning creditors’ obligation 
to indemnify debtor as surety in respect of 
his contingent liability for a debt due from 
petitioning creditors to a bank did not con- 
stitute ‘ sufficient cause ”’ for the dismissal 
of the petition.—Re A Drpsron (No. 13 oF 
nea ke p. Tuk Dezror, [1923] B. & C. R. 

1488. Add. Annotation :—Refd. Re Debtor, [1928] 
Ch. 109. 

1489. Add. Annotalions:—Consd. Re Forder, 
Forder v. Korder (1927), 080 TL. J. Ch. 314. 
Refd. Re Debtor, [1928] Ch. 199. 

1490. Add. Annolalion :—Consd. Re Debtor, [1928] 


Oh. 109. 

1491. ee Annotation :—Refd. Re Debtor, [1928] 
th. 109. 

1491a. -|—Debtor furnished a friend 








with a cheque for £500 as a deposit in con- 
nection with the underwriting of shares by 
a co. in which the friend was interested. 
The cheque was dishonoured & judgment 
obtained against debtor for £500 & £14 6s, 
costs. In Dec. 1926, the judgment creditors 
petitioned for a receiving order against debtor 
in respect of the judgment debt. From timo 
to time arrangemonts were inade for adjourn- 
ing the petition, but in Mar. 1927, the petition- 
ing creditors intimated that the conditions on 


PART IV. SECT. 1. 


1459 fi, Authorised assignment 
made before condilions of composition 
deed fulfled.\—-Re Lipson, [1928] 3 
D.L. R.117t; (2922), 620. L. R. 3538; 
2 0, B. i. 488,— CAN. 





receiver de 


as presentation of petition & appoint- 
ment of interim receiver.j}—Although 
after the presentation of a petition in 
bkpey. & epromenen: of an interim 

or on the same day 
makes an assignment for the 
benefit of his creditors to an authorised 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


which they would agree to the petition being 
dismissed were that debtor should pay £100 
& provide a guarantee for payment of the 
balance of the debt & also agree to pay to 
them the costs of their proceedings against 
the underwriters as between solr. & client, 
& the costs of their proceedings against 
debtor, also as between solr. & client. Pay- 
ment of the costs of proceedings against 
the underwriters was refused, but payment 
by debtor of solr. & client costs was agreed 
to, & sums of £50 & £144 were paid & the 
petition dismissed. In July petitioners again 
commenced proceedings for a receiving 
order in respect of a sum ascertained by 
deducting from the original debt & interest 
& costs as between solr. & client the pay- 
ments of £50 & £144. A receiving order 
having been made:—Held: the acts of 
petitioners in seeking to obtain payment 
of their costs in the proceedings against the 
underwriters & in obtaining payment by 
debtor of their solr. & client costs amounted 
to extortion & an abuse of the process of the 
ct., & the case fell within 1914 Act, s. 5 (3), 
as being one where the ct. was satisfied that 
for sufficient cause no receiving order ought 
to be made, & the receiving order must be 
discharged.—Re DEBTOR (No. 883 OF 1927), 
[1928] Ch. 199; 97 L. J. Ch. 120; 138 L. T. 
440; 72 Sol. Jo. 85; [1928] B. & C. R. 1, 


C. A. 

1492. Add. Annotation :-—Refd. Re Debtor, [1928] 
Ch. 199. 

1498. Add. Annolution :—Retfd. Re Debtor, [1928] 
Ch. 109. 


1494. Add. Annotation :—Apld. Ite A Debtor, 
Ex p. Newburys (1926), 95 L. J. Ch. 199. 


1495. Add. Annotation :— Refd. Re Debtor, [1928] 
Ch. 199. 


496. Add. Annoiation :—Refd. Ite Debtor, Fx p. 
Debtor, [1918-19] B. & C. R. 221. 

1498. Add. Annotation :—Generally, Mentd. Ke 
lee, Ex p. Grunwaldt, [1920] 2 Kk. B. 200. 
After this case add ‘‘Compare No. 797a, 
ante.”’ 

1498a. Exercising powers under Law of Distress 


Amendment Act, 1908 (c. 53).]—Re A 
DEBTOR, No. 1016a, ante. 

1500. Add. Annotations :—Distd. Ke Debtors, 
Ex p. Debtor (1922), 92 L. J. Ch. 120. Refd. 


Hawkins & Sunderland v. Duché (1921), 90 
L. J. K. B. 913; Re A. & M.. [1926} Ch. 274. 
Mentd. Fe A Debtor, (192212 K. B. 109. 


1464 1. No other = creditor — Other 
facilines for realising debi.t—It 15 a 
sufficient cause for refuslog a receiving 
order that the judgment croditor has 
equally good facilities for realising 
under the judgment itself, & that 
there is no other creditor.—Re S1oNK, 
{1925} 4 D. L. R. 518.— CAN, 


neral 


PART IV. SECT. 2, SUB-SECT. 1, 
e. Read now “‘ 1461 i,” 


1461 ii. Authorised asaigniment—-Be- 
tween service d&° hearing of bankruptcy 
petition.) -Bkpey, Act, 8. 4 (6), doos 
not apply where debtor, with the 

alpable intention of choosing his own 
Trustee, mukes an assignment § after 
he has been served with a petition in 
bkpoy. & before the return of the notice 
of hearing.— Ae CkoThAU & CLARK Co., 
Lrp., 11920] 48 0. L. R. 3593 55 
DL. R. 413; 10. B. R. 364.—CAN. 


1461 ili, ——— After but on same day 


trustce other than the one asked for 
in the petition, the ct. will hear tho 
petition on its return & may grant the 
same & appoint as trustee the person 
named  therein.—ZJ?e PROGRESSIVE 
FARMERS Co., Ltp., [1921] 3 W. W. BR. 
265; 10. B. R. 551.—CAN. 

1461 iv. }—-Motion by a credi- 
tor for a receiving order, after debtor 
had made an authorised asugnment, 
dismissed as unnecessary, but witb- 
out prejudice to its bemg renewed 
if any necessity should arise.—Re 
WATERHOUSE (THOMaS) & Co. (1921), 
64 D. L. R. 618; 50 0. L. R. 476.— 


CAN. 
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sp. Debtor tn position ta pay.jJ— 
If debtor is in a position to pay 
petitioning creditor, no receiving order 
ought to be rmaade against him without 
giving him some opportunity of paving 
or securing the debt.—e MaGuike, 
1923)1 D. L. R. 1186; 510. L. R. 633 

C. B. Rh. 880.—CAN, 

li. -}~The ct. refused an order 
sequestrating a debtor’s cstate when 
it was clear that the sequestration 
would not be for the benefit of the 
oreditors.—FINDLAY t. BEETAR (1921), 
42 N, L. R. 19.—S. AF, 





¥ 


1500a. Order against firm ‘‘ other than *’ partner 
not served with bankruptcy notice.|—Re 
Destors (No. 807 of 1922), 
No. 887a, ante. 


1508. Add. Annotations :—Apld. Re A Debtor, | 
[1922} 2 K. B. 109. Consd. Re Debtors, | 


Ez p. Debtor (1922), 92 L. J. Ch. 120; 
Refd. Re A. & M., [1926] Ch. 274. Mentd. 
Hawkins & Sunderland v. Duché (1921), 90 
L. J. K. B. 913. 


1518. Add. Annotation :—~Refd. Re A Debtor, 
[1920] 1 K. B. 461. ° 
1515a. —— Application opposed by official 
receiver.|—-Where debtor applies to the 
registrar in bkpcy. to rescind a receiving 
order made against him, on the ground that 
all his debts have, since the making of the 
order, been paid in full, & the official receiver 
states that in his opinion the receiving order 
should not be rescinded until debtor has 
undergone a public examination. the registrar 





is not bound by that opinion, though 1n the , 


independent exercise of his discretion he 
ought to give proper weight thereto.—Re A 
DrestTor (No. 446 oF 1918), [1920] 1 K. B. 
461; 89 L. J. K. B. 113; 64 Sol. Jo. 147; 
[1920] B. & C. R. 31; sub nom. Re A Desron, 


ap. 'THE DEBTOR v. PETITIONING CREDITORS | 


& OFFICIAL RECEIVER, 122 L. T. 354, C. A. 


' All debts paid in full.J]—Ie A 
DeEsBTor (No. 446 oF 1918), No. 1515a, ante. 


1520. Add. Citations :—[1920] 1 K. B. 461; 89 
L. J. B. B. 113; 122 L. T. 354; [1920] 
B. & OR. 31. 


1541a. ——_— ——— Failure to disclose security.]— 
Re A Destror (No. 1507 oF 1921), No. 1367a, 
ante. 

1545a. —-— Sequestration in Scotland.}] — fir A 
Dexsror (No. 199 oF 1922), No. 38a, ante. 


1548a. —~— Power to make charging order 
on balance of funds in court.|—-A debtor, 
ayainst whom a receiving order had been 
mude, paid money into ct. to satisfy his debts 
in full, The receiving order was then 
rescinded by an order which directed the 
official receiver, after paying the debts & 
deducting his costs, charges & expenses, to 
pay the balance in his hands to debtor. 
A subsequent unsatisfied judgment creditor 
applied to the registrar in bkpcy. for a charg- 
ing order upon the balance of the funds in 
the hands of the olficial receiver :—Held: (1) 
the registrar had jurisdiction to make the 
order; (2) the registrar’s jurisdiction was 
derived through the jurisdiction of the judge 
of the High Ct. to whom for the time being 





bkpcy. matters were assigned exercising his | 


PART IV. SECT. 6. 


1654 1. In general-—Debtor consenting 
to erder.})—Whore a petition for ua 
receiving order has been filed & served, «as 
debtor should not make an authorised 
assignment, but should notify petition- 
ing ereditor, or his solr., that he, the 
debtor, consents to a receiving order.— 
Rte LALONDE, [1924] 1 D. L. R. 1018; 


member of 


J.S. 


Ez p. DEBTOR, 


| 1554. .1dd. Annotalions : —Mentd. 


| 1578a. 


J 55 oO. L. R. 279 > 4 C. B. kK. 416.—CAN. { 


st. On person holding himself out 
F beghotod beirc al En re- 
evlving order made 
ship will include a person who has 
beld himself out as a@ meuber thereof. 
—Re MatiN CrioaKk Co.,, 
D. Ia. R. 290.—CAN. 


Vol. IV.—Bankruptcy. Cases 1500a—1579a. 


bkpcy. jurisdiction.—Re Prior, Ex p. Prior, 
[1921] 3 K. B. 8383; 90 L. J. K. B. 1222; 
sub nom. Re Duestor, Ex p. DEBTOR (No. 
718 of 1920), 125 L. T. 727; [1921] B. & 
GC. R. 124, 0. . 


1552a. —— Receiving order discharged subject to 
condition—Condition not fulfilled—Resoission 
of discharging order.]— Debtor, a barrister, 
was entiticd on the death of his mother to a 
vested remainder in tail of considerable value. 
His mother was seventy-five. The petition 
was filed on July 19, 1923. His present 
indebtedness amounted to about £6,000 & 
negotiations for a loan for that amount with 
an insurance co. had been gving on since 
July 16, 1923. Owing to a delay in ‘raising 
this loan, the registrar had made a receiving 
order on Nov. 21, 1923, from which debtor 
nppealed; & upon debtor undertaking 
during the interval necessary to raise the 
loan, to insure his life immediately, i.e. from 
Dec. 1, 1923, to Jan. 1, 1924, in order that, 
in the event of his death during that period, 
the unsecured creditors might be safeguarded, 
the Ct. of Appeal allowed the appeal, dis- 
charged the receiving order & disinissed the 
petition without prejudice to another petition 
being presented if the loan was not carried 
through & petitioning creditors’ dobt not 

aid on or before Jan. 1, 1024. Up to 
Dec. 20, debtor had not insured his life 
pursuant to his undertaking & petitioning 
creditors then moved to commit debtor for 
contempt. ‘he Ot. of Appeal allowed debtor 
three hours within which to insure his life, 
& a certificate being produced showing that 
this had been done, the ct. made no order 
except that debtor should pay the creditors’ 
costs. Subsequently debtor having again 
broken hia undertakiag by not completing 
the insurance on his life, the Ot. of Appeal 
rescinded their order, with the result that 
the receiving order stood as originally 
made by the registrar.—Ne A Depron, Ke p. 
THe Dresror (No, 1088 oF» 1923), [1924] 
B. & ©. R.1, 0. A. 

Maatschappij 
voor Fondsenbezit v. Shell Transport 
Trading Co., [1923] 2 K. B. 166; Knight v. 
Ponsonby, {1925] 1 K. B. 645. 

1569. Add. Annolation : --Consd. Re Forder, Forder 
v. Forder, (1927) 2 Ch. 20), 

1570, Add. Annotation :—Apld. Re A Bankruptcy 
Notice, [1924] 2 Oh. 76. 


Effect of—On transactions pending 
appeal from recelving order.] — /ée WIGZELL, 
Ez p. Hart, No. 1803a, post. 





PART IV. SECT. 7. 


1576 fi. -— To enable debtor to pay } 
—A receiving order directod not to tshue 
for seven days & not then to Issue 
if petitioner's claiin, including the 

of the pees, salintie d.—He 
Maguire, (1923) 1D. L. 1166s Cf 
O.L BR. 63; 3 GC. B. KR. 880.—-CAN. 


against a partocer- 


{1925} 1 


Cases 1608~—1781. EinGLisH anD Empire DicEest SUPPLEMENT. 


Part V.—Adjudication Order. 


1608. Add. Annoiations :—Retd. Re Wilson, Ez p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 138 L. T. 814; Re Wait, [1927] 1 Ch. 
606. Mentd. Re Wigzell, Ez p. Hart, (1921) 
2K. B. 835 ; Re London County Commercial 
Reinsurance Office, [1922] 2 Oh. 67; Scran- 
ton’s Trustee v. Pearse, [1922] 2 Oh. "87; Re 
iereaior Motor Co., Bz p. Chaplin, [1928] 

Ch. 105; Re Regent Finance & CGuarantec 
Corpn. (1930), 69 L. Jo. 283. 

1619. Add. Citation :—11 Cox, O. C. 360. 

1620. Add. Annotation :—Refd. Hawkins & Sun- 
derland v. Duché (1921), 90 L. J. K. B. 913. 


1624. Add. Annotation :—Consd. Hawkins & Sun- | 


dorland v. Duché (1921), 90 L. J. K. B. 913. 


1625. Add. Annotation :—Refd. Mawkins & Sun- ! 
derland v. Duché (1921), 90 L. J. K. B. 913. 

1627. Add. Annoiation: —Mentd. ite Oooke, 
Winckley v. Winterton, [1922] 1 Ch. 292. 

1686. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, [1926] Oh. 1007. 

1687. Add. Annotation :—Dbtd. /te Griffiths, Jones 
v Jenkins, [1926] Ch. 1007. 

1638. After this casc add ‘‘ On duty to maintain 
wife.|—See IIUSsBAND & WI¥E, No. 595a.”’ 

1642. Add. Citation :-—39 L. J. Bey. 46. 

1646. Add. Annotation :—Mentd. Rk. v. Customs & 
Hixcise Comrs., [1928] A. C. 402. 

1647. Add. Annotation :—Refd. Holden v. South- 
wark Oorpn., [1921] 1 Oh. 550. 

1656. Add. Annotation :—Consd. Ite Boulton, Fz p. 


See Tn v. Official Receiver (1926), 135 
1657a. —The partners of a firm, 











which was heavily indebted to the firm’s 
bankers, formed a limited co. to take over the 
debt. They then, with the consent of the 
principal creditors of the firm, gave the bank 
@ joint & several guarantee for payment of 
the transferred debt & of any sums due to 
the bank from the co. Upon the subsequent 
aia y- of the firm & the individual partners : 
(1) bkpts. had by the guarantee 
contacted a ‘ debt provable in the bkpcy. 
without having at the time of contracting it 
any reasonable or probable ground of expecta- 
tion of being able to pay it”’ within 1914 
Act, s. 26 (3) (d), which covered not only a 
new & original debt, but also a debt in renewal 
of or in substitution for a previously existin, 
debt, & their discharge must be auspende 


PART V. SECT. 1 
di, —— —— Want of assets. 


carry on business & inourred new debts. 
In 1023 one of the new creditors pre- by debtor 


for a period of two years; (2) the ct., upon 
the particular facts of the case, granted each 
partner a certificate that his bkpcy. was 
‘* caused by misfortune without any mis- 
conduct on his part,” the certificate to 
operate when the discharge took effect. 
Circumstances which may constitute ‘‘ mis- 
fortune without any misconduct” within 
sect. 26 (4), discussed. — Re BovuLron 
Brorugrs & Co., [1927] 1 Ch. 79; sub nom. 
Re Bouton BrotTsHers & Co., Ez p. Mon- 
CRIEFF v. OFFICIAL RECEIVER, 96 L. J. Ch. 
vu; [1927] B. &C.R.1,C.A 
1666. Add. Annotation :—Refd. Sevenoaks U. D. (. 
v. Twynam, [1929] 2 K. B. 440. Mentd. Ste 
Minima: {1930] 2 Ch. 22. 


1667. Add. Annotation :—Refd. Re Debtors, [1927] 


1670. Citation :—For ‘26 L. J. Bey. 29” read 
36 L. J. Bey. 29.” 
McDonald v. 


1670. ‘ha. Annotation :—Mentd. 
Nash, [1924] A. C. 625. 

ee rr iia :—Refd. Re Debtors, [1927] 

1. 

1735. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. O. 625. 

1766. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 

1771. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


1775a. Surplus assets after payment of com- 
position.|—-Bkpt. made a composition with 
his creditors, which was approved, & the 
cash required to satisfy the composition 
having been deposited with the official 
receiver, the adjudication was annulled, but 
the order annulling the adjudication contained 
no reference to the vesting of surplus assets : 
—Held: although the order of annulment 
contained no express provision as to the 
vesting of any surplus assets, on payment of 
the composition the estate of debtor, 1.e. the 
surplus after satisfying the composition, 
would, by necessary implication, revest in 
debtor. pide sale v. LYME Reais CoRPN., 
[1921] 1 K. B. 488; 90 L. J. K. B. 355; 124 
L. T. 463 ; 37 T. L. R. 145; 65 Sol. Jo. 133 ; 
[1920} B. & C. R. 138, O. A. 

1781. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 





The validity of a chattel] mtge. given 
who is subsequently ad- 


sented a petition in the same ct. for judicated bkpt must be determined 
be ic a am ah ee BO uestrat on of debtor's opttaten : — as at the time of such adjudication. _ 
dcr of, tie gearage Banara, fEesignih due Sgpmmeranes, troy; | Fe, Saran ae 
{1920] “ ZL. R. 134.—N.Z (Scotland) Act, 0. 20), 8. TD. (1995 3 D. Re 323; jy (tea 7119351 
1508 Suqueatration Zot make incompotont a new award of Ww tee 6 OB Re rate 
of the aie: of a te ap btor waa [1928] 3 0. 86.—SCOT. oral eer e se i gue 
nounced in dle sheriff ot. of L. in in 1900. : bs - SECT. 3, -SECT. 3. 


The trustee subsequently dis- 
charged, but bkpt t. never obtained his 
owever, continued to 


PART V. SECT. 3, SUB-SECT. 1. 
av. On chattel martyage by debtor.}— 


8 188) i. ——- In Al petition— 
re 7 udiced. } — he Hash, 1056) 
N.Z. L. R. 428 —N.Z 


Vol. IV.—Bankruptcy. Cases 1800—1894a, 


Part VI—Official Receiver, Special Manager, and Interim 





Receiver. 
1800. Add. Annotation :—Mentd. BR. v. Minister of SARJBANT, [1923] 2 Ch. 8302; 129 Is. T. 825; 
Health, Ez p. Yaffe, [1930] 2 K. B. 9s. sub nom. Re SaRJEANT, Ew p. OFFICIAL 
1808a. On grant of administration—Estate of un- | Receiver, 02 L. J. Ch. 626; (1923) B. & 
discharges pankrupe wy ussher estate of C. R. 63. 
rustee divested—After-acquired property.|— —— — — —-—J|]— See, now, Bkpcy. 
An oroce Lyatialt des ae 8. prea! ae (Amendment) Act, ic (c. 7), "8. 3. ; pie 
administration o e@ es or a ecease ; © lest ‘ 
undischarged bkpt. according to the law of are aen} Se aA nek e, dee he -Debtin 


bkpcy. is not a second or subsequent receivin 
order or adjudication within it 39 so as "ps 1858. Add. Annotations: — Refd. Everett vv. 


divest the estate of the trustee in bkpcy. in Griffiths, [1920] 3 K. B. 163. Mentd. More ve. 
favour of the official recciver anier ths Weaver, [19238] 2 K. B. 520. 

administration order; but bkpt.’s estate, | 1879a. Application by receiver for annulment of 
including any after-acquired property, re- adjudication -Whether receiver entitled to 
mains vested in his trustee in bkpcy.—e | costs.] —Re A. & M., No. 226a, ante. 


Part Vil—The Trustee and Committee of Inspection. 


1889. Add. Annotations :—-Apid. Re Reyent receiving order & pending the hearing of the 
Finance & Guarantee Corpn. (1930), 69 LL. Jo. appeal bkpt. paid into the bank £165 which 
283. Consd. Re Wigzell, Ez p. Hart, [1921] he had collected from his debtors, & drew 
2K. B. 835; Scranton’s Trustee v. Pearse, out of his account £199. The bank acted in 
[1922] 2 Ch. 87. Distd. Re Wilson, Er p. good faith & received & paid those sums in 
Salaman, The Trustee v. Keith, Prowse (1925), the ordinary course of business without 
1383 L. T. 814. Refd. Re London County knowing that a receiving order had been 
Commercial Reinsurance Office, [1922] 2 Ch. made against bkpt. The truatce in bkpcy. 
67; Re Wait, [1927] 1 Ch. 606. Mentd. Re claimed a declaration that the sums paid 
Harrington Motor Co., Kw p. Chaplin, [1929] into the bank after the date of the receiving 
Ch. 105. order vested in him as trustee :— Held: (1) 


the sums paid into the bank by bkpt. after 


1890. Add. Annotations: — Consd. 5S ton’ 
agency Dist. fee the date of the receiving order became by 


Trustee v. Pearse, [1922] 2 Ch. 87. Distd. /te 





Wilson, Ex p. Salaman, The Trustee . | virtue of 1014 Act, ss. 18 (1), 37 (1), 88 (a), 
Keith, Prowse (1925), 133 L. T. 814. Refd. | the property of his trustee in bkpcey. ; (2) tho 
Re Wigzell, Ex p. Hart, [1921] 2 K. B. 835 ; | bank were not entitled to credit themsclves 
fe London County Commercial Reinsurance with the payments out to bkpt., as those 
Office, [1922] 2 Ch. 67. transactions took place after the date of the 


: : ion :— . Li receiving order & were therefore not pro- 
ad ipod) i Kb TOL. a aecaal mrs tected by sects. 45 & 46; (8) thero was 


nothing dishonest in the trustee enforcing 


1893. Add. Citations :—122 L. T. 35; [1918-19] | the rights given to him by the Act, & the 
B. & O. R. 249. , action of the ct. in staying the advertisement 
Add. Annotations :—Apid. Re Regent Finance & proceedings could not operate in any way 
& Guarantee Corpn. (1930), 69 L, Jo. 283. in derogation of the rights of the trustec.— 
Consd. He Wigzell, Fz p. Hart, (1921)2 K. B. Re WiazELL, Ez p. Hart, [1921] 2 K. B. 
835; Scranton’s Trustee v. Pearse, {1922} 2 835; sub nom. He Wiazer., Ee p. TRUSTEE, 
Ch. 87. Distd. Re Wilson, Ez p. Salaman, 90 L. J. K. B. 897; [1921] B. & O. R. 42; 
The Trustee v. Keith, Prowse (1925), 133 sub nom. Re Wiazer., Ex P: TRUSTER v. 
L. T. 814. Moentd. Re Harrington Motor Co., BARCLAYS BANK, Lrp., 125 L. T. 361; sub 
Ez p. Chaplin, (1928] Ch. 105. nom, Re WiGzBLt, Hart v. BARCLAYS BANK, 

1893a. ——— Duty not to take advantage of mistake 37 T. L. R. 626; 65 Sol. Jo. 493, O. A. 


of fact.j—A receiving order was made | spnotations :—As to (2) Distd. Re Wilson, Kr p. Salaman, 
against a debtor, who thereupon applied for "The Trustee on eoith. Prowse (1925), 133 L. f. 814. dé 


& obtained a stay of the advertisement of | ‘0 (3) Consd. Scranton’s Trustee v. Pearse, (1922) 2 Ch 87 


i i . Yount mmercial Reinsurance Office, 
the receiving order & all proceedings there- | Reta; He fondon County Comm 


under pending an appeal therefrom. The 


appeal was subsequently dismissed & an | 1894a. ——- Duty to recover statutory debt.j— 
order was made adjudicating him bkpt. At | In 1919 debtor paid deft., a bookmaker, 
the date of the receiving order bkpt. had an | various cheques for bets lost on horse racing, 
account at a bank. After the making of the , & these cheques were cJeared through various 
PART VI. SECT. 8. {. ———-.]}—-He_ C. C N, {1926} 1 D. L. Re 1189; 58 
sw. When court will _oppeint. 1— supecy. Ee, B, Starts Deut, IN. O. L. Me 482.—CAN, 
ee inertia vecsiver Ie necemaer te ORNS Cerise ere PART VII, SECT. 1. 


necessary 

protect the creditors’ interests.—He sz. Order of appuintment containing sa. Itepresentative of creditor = /0 
CanaDiaN CoaL SCppiy, Ec £ undertalang as to petiioning | enforce a eg Erg, Jot 
SrapLes Be. Inc., (1924) 2D. L. R. creditor —Undertaking not discharged on | GOLDaTeIn, [1923] 8 D. L. Kk. rol | 
8381; 4 0. B. R. 577.—CAN. termination of appointment.j—He Jack: | C. LB. KR. 84.—CAN. 
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Cases 1894a—1961la. EwoiisH aNnD Empire Dicrest SUPPLEMENT. 


banks, as holders. On Aug. 30, 1920, debtor 
was adjudicated bkpt. & on Mar. 30, 1921, 
his trustee in bkpcy. by the direction of his 
committee of inspection, commenced an 
action to recover £955, the amount admitted 
to be due, if recoverable. The action was 
transferred to the judge in bkpcy. under 
Bkpcy. Rules, 1915, r. 123. Deft. took the 

oint that such an action ought not to be 
Brought by an officer of the ct., as the claim, 
however legal, was practically dishonest, & 
that all cts. must apply the rule in Ite Condon, 
Ex p. James, No. 60, ante:—Held: the 
claim the trustee in bkpcy. was seeking to 
enforce was in respect of a debt which under 
Gaming Act, 1835 (c. 41), 5. 2, & the decision 
of the House of Lords in Suttera v. Briggs (see 
GAMING & WaGERING, Vol. XXV., p. 41%, 
No. 213), was a statutory debt, & there was 
nothing in He Condon, Ea p. James, or in 
any of the cases in which the rule in that 
case had been followed, which entitled the 
ct. to say that if & when a right of action 
in respect of such a debt vested in a trustce 
in bkpcy., it was a dishonest or dishonourable 
thing for him as an officer of the ct. to enforce 


it, & judgment for the trustee in bkpcy. must | 


be entered in the action for the amount 
claimed.—SCKANTON’S TRUSTEE v. PEARSE, 
[1922] 2 Ch. 87; 91 L. J. Ch. 579; 127 
L. T. 688; 38 T. L. R. 629; 66 Sol. Jo. 503; 
[1922] B. & O. R. 52, C. A 


Annotation :-—Reltd. 2e Wilson, hx p. Salaman, The Trustee 


v. Keith, Prowse (1925), 133 L. 'I 


814. 


1894b. ——— Duty to act equitably—Recovery of 


ki. 
sot valued sccurdy.}—He Lonpon 
BRIDGE Works, Lrp. (Ont.), (1926) 
4D. Ll. 1121. - CAN, 


1943S i. Who may ap 
decasion on election —Custodian not . 
being credifor.)}—-The custodian ap- ! 4 C. B. R. 642.—CAN 
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PART VII. SECT. 2, SUB-SECT. 2. 


1911 if. Aot, if 
Bruner Worxa, LTp. (Ont.), (1926) 4 7 
Dd. li. h. 1121,.——-CAN, 


money paid to bankrupt with approval of 
official receiver.}—On June 26, 1924, a 
receiving order was madc against W. on 
a petition presented on May 25, 1924, in 
respect of an act of parey: on May 1, 1924. 
W. was a promoter of boxing contests & 
had in view at the date of the presentation of 
the petition boxing competitions, one of which 
was held at the Stadium, Wembley, on 
Aug. 9, 1924. He appealed against the 
receiving order, & pending that appeal the 
receiving order was not gazetted. IJlis appeal 
having failed it was then gazetted on July 29, 
1924. At an interview between W., his 
solr., the solr. for the Wembley authorities 
& A., the assistant official receiver, who under 
Bkpcy. Rules, 1915, r. 316, represented the 
oflicial receiver, A. was told of the proposed 
boxing contest & the judge held on the 
evidence that at the intervicw W. told A. he 
desired notwithstanding the receiving ordcr 
to be allowed to stage the contest as the only 
hope of providing assets to meet the claims 
of his creditors, & that it was arranged he 
could do so without any interference by the 
official receiver, on W. undertaking not to 
use the proceeds of the sale of tickets for his 
private purposes but only for discharging 
the expenses of the staging of the contest 





ee eee een 











———,J—Re LONDON 





Not secured creditor who has 


peal againat 


| 1961a. 


pointed by the official rvceiver after au 
authorised assigument under Bkpcy. 
he is not a creditor of the 
assignor, is not entitled to appeal froin | dud 
the decision of the official 
chairman of tho first mecting of | limited co., & certain directors 
creditors who, after passing on the | shareholders of the latter, having large 
adinission or rejection of proofs of | claims 
claim for the purpose of voting, has | also shareholders of the trust co., onc 
declared a certain person elected as | being also a director, it was considered 


trustee.—-Re McCousrey, {1924) 2 | undesirable that tho trust co. should 


S0U 
Db. L. R. 1123: (192433 


& to hand over any balance to the official 
receiver. On that arrangement being made 
W. proceeded with the negotiations for the 
contest & an agreement was executed by 
which he gave the Wembley authorities 
the right to ‘collect all moneys paid for 
tickets at the turnstiles, & they were to have 
those moneys as a security for the payment 
by W. for the use of the Stadium. Various 
ticket agents paid W. for blocks of tickets 
to be sold by them to the public. The 
contest, which was held at the Stadium on 
Aug. 9, 1924, only realised after payment 
of all expenses £730 which W. paid to the 
official receiver. On Sept. 6, 1924, W. was 
adjudicated bkpt., & on Sept. 9, S. was 
appointed trustee in the bkpcy. On a 
motion by S. to recover from the various 
ticket agents all sums paid by them since 
the date of the receiving order to W. for 
tickets they had bought from him & to 
recover the money collected by the Wembley 
authorities at the turnstiles :—Held: A. had 
power to give his sanction to W.’s receipt of 
the proceeds of the sale of tickets to be applied 
by him in discharging expenses & the trustee 
in bkpcy. was bound by the sanction so 
given, but even if he were not so bound & 
even if A. exceeded his powers the trustee 
could not take the benefit of W.’s activitics 
without accepting their burden, & the pay- 
ment to W. of the moneys which the trustee 
claimed, being the direct result of the leave 
obtained by W. from A. to stage the boxing 
contests, it would be inequitable & unjust 
to make resps. pay these moneys over again 
for the bencfit of W.’s creditors & to hold 
that the charge given to the Wembley 
authorities was nugatory.—HKe WILSON, Ex p. 
SALAMAN, [1926] Ch. 21; 95 L. J. Ch. 58; 
Tou, Pe 814; 70 Sol. Jo. 65; [1925] B. & 
. R. 06. 


1895. Add. Annotations :—Consd. Re Wigzcll, Ex p. 


Hart, [1921] 2 K. B. 835; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 87. Distd. Re Wilson, 
Ea Pp. Salaman, The Trustee v. Keith, Prowse 
(1925), 1383 L. T. 814. Consd. Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283. 


1896. Add. Annotations :—Consd. Re Stokes, Ez p. 


Mellish, [1919] 2 K. B. 256; Re Thellusson, 
Ex p. Abdy, [1919} 2 K. B. 735. 


| 1901. Add. Annotation :—Mentd. Christoforides 


v. Terry, [1924] A. C. 566. 


1903. Add. Annotation :—Mentd. Douglass vt. 


Lloyds Bank (1929), 34 Com. Cas. 263. 


Suspension of bankruptcy—Death of 
trustee.]|—-Where proceedings in a bkpcy. 
have been suspended by a resolution of the 
creditors, passed under 1861 Act, s. 110, & 
the trustee appvinted by the creditors to 
wind up the estate & effects of the bkpt. has 
died, the Ct. of Ch. has jurisdiction, under 





— 





PART Vu. SECT. 2, SUB-SECT. 6. 


1959 ii. Confirct of interest d& 
ere a trust co was at 
receiver as | anthorised trustee in the bkpcy. of e 





against debtors’ estate, wero 


W. W. BR. 348; | continue to act, & another trustee wae 


appointed.— He Saw (WALTER W.) 


the Trustee Acts, to erpont new trustees.— 


STATE 
9 Eq. 233; 39 L. J. Ch. 200; 


Re RaPHAEL’s Trust 


! 

| 

| 

2007. Add. Annotation :—-Mentd. Toronto Ry. v. | 
[1920} A. O. 446. 

; -]—Where a trustee | 
with the sanction of the committee of in- | 


Toronto City, 
2028a. 








spection employs a solr. to do particular 
business, the principle on which the solr.’s 
bill of costs against the trustee is to be taxed 
is that of solr. & client, not as between solr. 
& his own client but that of ‘‘ where the client 
& others are interested in a common fund,” 
i.e. bkpt.’s estate, & on such a taxation tho 
taxing master is not bound to allow copies 
of documents supplied to counsel at his 
request, nor the whole amount of the fees 
paid to counsel on the written authority of 


Co., Lrp., [1922] 3 W. W. R. 119; 
68 D. L. R. 616.—CAN. 


sb. To employ bankrupt at re- 
muneration—Approbation of court.}— 
Held; the employment of bkpt. & the 
terins of his employment, including his 
remuneration, must havo the appru- 
bation of the ct.; the subsequent 
approbation is unauthorised by Bkhpt. 
& Insolvent Act, 1857, 8s. 276.—He 
MACKAY, MCGUINNESS v. HOLLINGS- 
HEAD (1921), 55 I. L. T. 89.—IR. 


sc. To accept tenders.}-—When the 
trustee is accepting tendors, he mut 
have the written authority of the 
inspectors to do s0.-—Re BROWN Tax! 
Co. & Derroir RavraTorR Co. (1922). 
65D. L R. 136.—CAN. 

sd. Z'o diaposc of _ property.) — 
When tho trustee is selling stock or 
transferring property he must have 
the written authority of the inspectors 
to do so.—Ke Browwv Taxt Co. & 
Drrroir Rapratork Co. (1922), 65 
Dp. L. R, 136.—CAN. 


se, 7'o lease.) —On & motion under 
sect. 81 of Bkpey. Act by o secured 
creditor to reverso the trustec’s act or 
decision, authorised by the creditors & 
jnapectorp, im leasing the plant of the 
bhLpt. for the current year —ZJ/eld: a 
trustee in bhpcy. has no power to 
lease under sect. 43 of Bhpoy. Act & tho 
Jease was aceordingly eet aride.— 
SLCHART FisHekies, Lrp., de Epwarp 
RBENNEPERG & SONR Co. wv. CANADIAN 
Crrpit MEN’s TRUST Assocn, (1B. C.), 
11929) 4 D. L. RK. 5863; 2 W. W. ht. 
413; 10C. B. Ri. 565.— CAN. 

1983 1. Payment—Pouwer to make—To 
complete contract.)}—Debtor agreed to 
purchase goods on condition that 
should he fajl to complete payment be 
should lose all the money paid. When 
all the payments had been made savo 
the last one debtor became bkpt. :— 
Held: tho trustee might pay the last 
instalmont & retain the goods.—Re 
Lewikvux & Coprixnc Motor Disrri- 
BUTORIES (1922), 69 D. L. R. 105; 1 
oO. B. R. 464.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1.—A, 


{ i. Some creditors not notified.) 
—If the trustee discovers that he has 
fafled to send to some of the creditors a 
notice untended to be sent to all, he 
should notify those who have been 
overlooked to file their proofs & should 
advise them of what has taken place: 
it is not necessary to call a new meet- 
ing.—Re Canadian CeReat & FLOUR 
MILta Co. (1922), 67 D. L. R. 234: 51 
O. L. R. 316; 2C. B. R. 158.—CAN. 
2001 i. To realise to beat advantage— 
Acceptance of tenders.}—The trustee 
must be governed by the advice of the 
inspectors. & by ordinary business 
judgment in delaying the acceptance 
of any tender for the purchase of 





Vol. IV.—Bankruptcy. Cases 198la—2114. 


(1870), L. R. 
18 W. R. 247. 


in bkpcy. 


debtor’s assets.—Re CANADIAN CEREAL 
& FLouR MILLS Co. (1922), 67 D. L. R. 
meds OL. R. 3163; 20. B. R. 158. 


PART VII. pace 5, SUB-SECT. 1.— 


2008 iia. Accountant — Charge 
Jor clerk's tume.}] —Where an account- 
ant’s work fy indispenrable a trustco 
under Bkpey. Act may be allowed to 
charge against tho estate, as a dishurse- 
ment sibject to taxation, a fea for 
his partner's work a8 accountant pro- 
vided the trustee renounces any profit 
thereby accruing to bim But pay- 
ments mado to the trustee’s firm for 
the work of its employees must bo 
disallowed = asa disbursements, — Jee 
Brrawnr, Isanp & Co., (1925) 4 D.. RR. 
157. S570.L. R 471; 5C. BL RR. 799. 
—CAN. 

af. Costa weurred before appoint- 
ment of inspectors.)— Solrs.’ conta for 
services rendered prior to the appoint- 
tuent of fnspectora are not taxable 
againat the estate.—~Re SiLonrirra 
(1922), 69 D. LR. 728; [1922) 2 
Ww. W. R. 1328.—CAN. 

ag. Salaries of regular employeea.| — 
A custodian or trustce in bkpey. can- 
not recover as disbursements, the 
sdlaries paid Its regular employees.— 
2te CurveierR & Sons, Lep., [12%] 2 
W. W. RR. 113 37 Man. L. i. 4443 10 
Cc. B. Ih, 27.—CAN. 


PART VIL. SECT. 5, SUB-SECT. 1,.— 
B. (c). 


i. ~}—The taxation of a trustoo 

In bkpcy.’s bill of fees & disbursements 
will be reopened when it appears 
oie facie that immouper items have 
een included. Proof that the taxing 
master did not understand how far the 
inspectors had approved the accounts 
wil) establish such a prima farre case.— 
Re J. STANLEY WrbLock, ILtn., 
tee, 2D.L. KR. 566; 5C. B. BR. 662.— 








2031 i. Basis of taration of solicitor's 
chargea—Amount of costs lumited.)—Re 
MESSLRVEYS, LTv., {1924} 1 D. L. It. 


PART VII. che a laacaata 1.— 
e. a = 
2035 i. Order for payment—When 
grantel—Proceeds of sale handed over 
to debtor.}— Where debtor parta with 
property to a trustee who, in fraud of 
creditors, disposes of it & hands over 
the proceeds of the sale to debtor, such 
a fraudulent trustee may be compelled 
to pay to the creditors the mone 
which he received aa a result of suc 
salo.—CAMERON t. MOSELEY, (1923) 
3 D. L. R. 267.—CAN. 


PART VII. SECT. 5, SUB-SECT. 1. —H. 
sk. Trustee giving secret information 
to purchaser FP seabed of estate—Hight to 
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the trustee. But where the trustee has 
honestly sanctioned an expenditure which is 
not excessive, the taxing master should take 
a liberal view as far as possible in allowing 
the amounts against the estate which have 
honestly been incurred on behalf of such 
trustee.—He Lavery, Ez p. ConEN & COHEN, 
[1921] 1K. B. 344; 90 L. J. K. B. 246; 124 
L. T. 572; [1920] B. & O. R. 171. 


2064. Add. Annotation :—Mentd. Christoforides v. 
Terry, [1924] A. 0. 566. 

2071. Add. Annotation :—Mentd. Christoforides v. 
Terry, [1924] A. O. 566. 


2101. Add. Annolation :—Mentd. Christoforides v. 
Terry, [1924] A. O. 566. 


2114. Add, Annotation :—Refd. Sevonoaks U. 1). C. 
v. Twynam, [1929] 2 K. B. 410. 


set aside sale.J—Re DAvins FooTwraR 


Co., UNDERIILIZ, LTp. v. BARBER 
us 3), 638 O. L. R. 467; 40. BR. 
31.—CAN, 


sl, Mffiect of Bunkruptcy Act, 1914, 
s. 80.]—~Above sect. is not intended to 
confer a general jurisdiction upon tbe 
Ct. of Hkpcy. to set aside such o salo & 
theroby affect rights acquired by pur- 
ehnsers - Ae CHIRNSIDL Diuny wv, 
UNION ‘TRUSILG Co. OF AUSTERALIA, 
Lip. (1929), V. da RR. 217.—AUS, 


PART VII. SECT. 5, SUB-SECT. 2.—A., 


2125 lv a. ——-- —~ Cash reccipts,”] 
— The trusteo ia to be contined to five 
per cent. of the cash recetpty in all 
clicumsytances, unless the inspectors in 
writing tnereaye tne amount & the ct. 
ores —Jte Bryanr Iyanp & Co, 
[ 025) 4 }). lL. R. 157; 57 (). L. it. 
471: 50.B R 7993 varying (1926) 1 
D. LL. . 417; 6C. & RR. 303.- CAN, 


2126 ivb. --~ ——- —— Meaning | 
a {1925} 4 D. L. RR. 220. 


2126 iv o. —.] -Bhpey. Act, 
1927 (ce. 11), 8. 85, does not recognise 
5 per cent. of the cash receipts as the 
ordinary commission allowable to ao 
trusteo in bkpcy.; but merely fixes 
6 per cent. a» the Umit of the charge 
to be allowed, except with the up oval 
in writing of the inspoctors & of fhe ct. 
Under the eircumstances fu the provent 
ease a commission of 3 per cent. gn 
both the receipts & on the cash received 
by the trustee under a composition 
agreement was held to be reasonablo.— 
kee Cunvidun & Sons, Lrp., (1928) 2 
W.W. RR. 1113 37 Man L. 444, 10 
C. KB. It. 27. -CAN. 

sm. Hight to priority — Over Crown 
debts.) —Tho trustee in entitled to be 
peas his fees & expenses in priority 
& 


ee 


the Crown.—/te CANADIAN CARPET 

COMFORTER MANUFACTURING Co., 
Kz p. A.-G. FOR CANADA, [1924] 4 
D. L. R. 1307 ’ 5 C. B. K 54.—OAN. 


sn. ~——~ Orer claima for taxres.]—A. 
trustees In bkpoy. is entitled to retalu 
his fees & expenses out of the estate In 
priority to the Crown’s claim for sales 
taxes.—-Ite TORONTO MEIAL & WAIL 
Co. (1921), 67 D.L. WW): 5b OL. bt 
287; 2C. B. RR. 138.—CAN. 

so. -J}— The claim of the 
trustee in bkpcy. for his expenses is 

ayable in priority to the taxsa owing 
by debtor to a miunicipality.—Zte 
Apaws SHore Co., 4r p. TOWN or 
PENETANUUISHLNAG, [1923] 4D. L. R. 
027.—CAN. 


ee eeenenamerad 





sp. ——-.)~-The trustee in 
bkpcy.’s claim for bis fees & expenres 
always precedes the Crown’s claim 
for taxes under War Revenue Tax Art 
—Ilte Davis, [1924] 3 D. lL. Ht. 556, 4 
Cc. B. RR, 698.—CAN. 


st. —-— Over elaima by landlord ' ~ 
It the landlord’s claim arose antarior 





Cases 21683—2429. EnGLisH AND Empre Dicest SUPPLEMENT. 


2168. Add. Annotation : — Mentd. 
Stephens & Carter & Golding, [1923] 2 K. B. 


857. 


Johnson wv. 


2176. Add. Annotation :—Retd. 
worth, Partington, [1925] 1 


Spencer v. Ash- 
z. B. 589. 


Part VIIl—Proof of Debts. 


2844. Add. Annotation :—Consd. Re Moss, Ez p. 
Everitt (1923), 93 L. J. Oh. 98. 


2863. Cilations :—Delete ‘(1 L. J. Bey. 44.” 


2888. Add. Annotation:—Mentd. Steinberg - | 2 Ch. 22, 
Scala (Leeds), [1923] 2 Ch. 452. 
2385. Add. Citations :—affg. S. C. sub nom. 


MORGAN v. Harpy (1887), 18 Q. B. D. 646, 
O. A.; revag. (1886), 17 Q. B. D. 770. 

Add. Annotations :—Refd. Baker v. Lloyd's 
Mentd. Joyner v. 
Weeks, [1891] 2 Q. B. 81; Anstruther- 


Bank, [1920] 2 K. B. 822. 


ae ee ~ 


to that of the Crown’s claim for taxes, 
the trustec’s claim for his fees 
expenses will count after tho landlord's 
556; 4C. B. i. 698.—-CAN 


Priority of debts generally, 8CE CA808 
in Part XIL., post. 


ai. Power of court to enforce pay- 
ment.|—The ct. will not dispose of a 
petition for an order for immediate pay- 
mont of the trustee’s costs.---MEN’S 
ATTIRE REGISTERED v. HART (1922), 
68 DL R 193; 2 0. B. R. 634.— 
CAN, 

sv. Non-payment of feea—Whether 

ound for setting aside composition.)— 

AKK Sr. Josmpi HOTEL v, GROSLEAU 
(1928), 1G R. 45 K.B.118; 1008.1. 
14.—CA oT 


eee em te ee 


SUB-SECT. 2.— 


PART VII. SECT. 5, 
B. (b 


aw. Duty to oablain indemnity— 
Value of estate uncertain. }—-Where there 
ig any doubt as to the valuo of the 
estate an authorised trusteo should 
before proceeding with ita adminis- 
tration, vbtain an indemnity from the 
oreditors.—He Gumr (1921), 69 D. L. lt. 
ana; 61 Oo. L. R 118 ° 2 Cc. B. Rh. 56.— 


PART VII. SECT. 6, SUB-SECT. 1.—B. 


2169 1. Recetwer handing over assets 
to trus Whether lien for chargesa— 
Whether locus § standi to impeach 
management of trustee.j}—Held = (1) tho 
interim reoelver’s fees & ox ges were 
w first charge mpor the assets, & ahould 
bo paid in priority to other feos & 
expenses, in the administration thereof 5 
(2) no one except the creditors can 
attack the trustee upon the eroong 
that he has mismanaged the es 
Re Gump (1921), 69 D. TL. R. 202; 51 
O. L. 2.118; 20. B. BR. 56.—CAN. 


2159 iil. ——_-  —-—-.]—-Before the 
making of tho roceiving order debtor 
co. made an assignment to T., an 
authorised truster, who had no know- 
ledge that a bkpcy. petition had been 
filed before the assignment :—Ileld: 
T. having acted innooentlv, ought to 
receive remuaocration for his services, 
which must be troated as an expenditure 
ofthe trustee, ranking abead of the claim 
of the Crown.—~Re TORONTO METAL & 
Waasrk Oo. (1931), 67 D. L. R. Ul; 
San L. R. 287; 2 0. B. R. 188,.— 


2 Ch. 22. 


TRUSTEE (Ont.), [1928] 2 D. L. R. 
986; 10C. B. R. 69.—CAN. 


PART VII. SECT. 9, SUB-SECT. 1.—B. 

sz. Who may vote—Wife of bank- 
gr Pe . (Scotland) Act, 1913, 
gs. 60, enacts that the wife of the bkpt. 
shall not be entitled to vote in the 
election of the trustee, but that In all 
other respects she may be ranked as a 
creditor. Sect. 71 enacts that a 
majority in number & value of the 
creditors, present at any meoting duly 
called for the Pad Ate may remove the 
trun. 0c :—Held : the wife of the bkpt. 
was not entitled to vote for tho removal 
of the trustee in respect that the 
removal of tho trustee was nothing 
more than a bad in the procedure for 
electing a new trustee.—MACNAUGHT 
oy pene {1928} S. C. 687.— 


PART VII. SECT. Ps, SUB-SECT. 1.— 
e a es 

aa. For good cause.}—If a trustee 
in bkpcy. acts throughout with the 
consont of the creditors, & if his 
appointment as trustee is confirmed 
at a goneral meeting of creditors, there 
can be no grounds for dismissing him 
from office.— LANGLOIS v. LIRMIRE, 
pe VABDN SE (1922), 65 D. L. R. 128.— 


PART VII. SECT. 9, SUB-SECT. 3. 

2285 {. Itevocation of order of release— 
To enable trustee to administer after- 
acquired property— Estate administered 
in wnorance of errstence of property.j—~ 
rN asc (1927), 61 O. L. R. 173.— 


PART VII. SECT. 10. 

sb. Power—To override creditors’ 
instructions to trustee.}+—Where at a 
creditors’ first meeting they instruct 
the trustee to give priority to certain 
claims :—Semble ; it is not competent 
for the inspectors to override such 
instructions.— Re Otympia Care Co., 
LtTp., Er f BEDALI, {1927)] 1 D. L. R. 
907; (1927) 1 W. W. R. 131.—CAN. 

so. Exercise of powers— Must act 
ersoilly.j—Re Brown Taxt Co. & 
YETROIT RADIATOR Co. (1922), 65 
D. LR. 186.—CAN, 

2298 i. ——— 7'o cunsent to appointment 
of selrcuor—No particular form necessary 
—Afust be BRYANT, 


spectsic. e 
Isanp & Co. (Ont.), [1926] 4 D. L. R. 
440; 7 C. B. R. 594; _ varying, (1925) 


sx. Bank t¢ b é ‘ 
Seeger Vly one held tae ee LR. 84; 70. B. R. 93.—CAN, 
for | _creditor.|— ite WitNER (Ont.), | PART VIII. SECT. 4, SUB-SECT. 1. 


(1928) 2D. L. R. 396; . B. R. . 
a OAN 8 C. B. R. 616 


uty 166 Carrng on se bad 
Liab or goods su .}—~He 
ALLIED OIL & Gas cor pte v. 


ar 


2385 if. Bankruntcy Act, s. 44.) 
~The above sect. does nat give persons 
not otherwise entitled to recover from 
bkpt. a right to prove net his estate 
because of an obligation to a third 
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Gouri eeore v. McOscar, [1924] 1 K. B. 


2392. Add. Annotation :—Refd. Re Simms, [1930] 


2411. Add. Annotation :—Mentd. Burrell v. Leven 
(1926), 42 T. L. R. 407. 


2415. Add. Citation :—1 Ves. & B. 112. 
2418. Add. Annotation :— Mentd. Re Simms, [1930] 


2429. Add. Citation :—15 L. J. Bey. 9. 


person.—FRe EXcrisioR ELECTRIC 
DaIRyY MACHINERY, LTpD.. [1923] 3 
D. L. R. 1176; (1922), 62 O. L. R. 
045; 20. B. R. 699.—CAN. 


ad. Debt due from association pro- 
hibited from dealing on credit system.] 
—Held : not provablo.—Re KELVING- 
TON GRAIN GROWERS’ CO-OPERATIVE 
aa” [1924] 1 D. L. R. 249.— 


PART VIII. SECT. 4, SUB-SECT. 3.—B. 


24271. Bankruptcy of purchaser— 
Part deliery before bankruptcy—Can- 
cellation of contract.}-—-The insolvent 
co. agreed to buy sugar, to be dolivered 
in fixed monthly instalments. After 
certain deliveries had been made the 
sugar co. intimated that there would 
be no more deliveries until the out- 
standing account for previous de- 
liveries was settled. Tho insolvent 
co. made no demand for denveries & 
the sugar co. mado no tender :—Held ; 
the sugar co. could not be permitted to 
lie by until the whole period of the 
contiact was up & then claim damages 
for the failure to call for delivery during 
each of the preceding mounths.—He 
RocKLAND Cocoa & CHOCOLATE Co. 
(1921), 64 D. L. R. 644; 51 0, L. R. 
19; 2 Cc. B. R. 43.—CAN. 


2428 i. Resale by vendor—Proof 
for loss on resaie.}—Held : the vendors 
could prove for such damages as they 
would have been entitled to recover 
aguinet the insolvent for the breach of 
the contract.—Re HACHBORN (1922), 
67 D. L. R. 227; 610. L. R. 312: 2 
C. B. R. 224.—CAN. 


2438 1. Payment in foreign 
currency.}——Held : the vendor entitled 
to prove for an amount equivalent 
in value to the amount payable in 
foreign currency.—Fe MOK AY (1922), 52 
O. L. R. 466; 3 C. B. IR. 462.—CAN. 


2438 li. Goods not reasonably 
Rt for required purpose.}— Held: the 
value of the goods should be estimated, 
the damages incurred by the purchaser 
deducted, & the balance proved for.— 
Re SCOTLAND WOOLLEN MILLIS Co., 
(1923) 2 D. L. R. 274; 3 C0. B. R. 636. 
—CAN. 


se. Sale & purchase in bulk.}—Claim 
of purchaser to rank on estate of ven- 
dor disallowed.—Re Wartrp, [1925] 1 
D. L. R. 1189; 58 N.S. 1; 9 
C. B. R. 511.—CAN. 


PART VIL. SECT. 4, SUB-SECT. 3.—0. 

Pea iv, N a For full amount 
of rent due—. agreement 
Jor reduction of rent in | 
com 
out.}—Re MARTIN, 
{1926} 2 D. L. R. 685 ; 
—~CAN 














(N. 8.), 
7C. B. R. 485. 


2455. Add. Annotation :—Mentd. Richmond v. 
Savill, [1926] 2 K. B. 530. 

2458. Add. Annotation :—Consd. Re Moulder, [1029] 
1 Ch. 208. 
2459. Add. Annotation :—Mentd. Re Farrow’s 
Bank, [1921] 2 Ch. 164. 
2463, Add. Citations :-—affgy. S. C. subd nom. 
MORGAN v. Harny (1887), 18 Q. B. D. 646, 
C. A. 3 revag. (1886), 17 Q. B. D. 770. 
Add. Annotations :—Refd, Baker v. Lloyd’s 
Bank, [1920] 2 K. B. 322. Mentd. Joyner v. 
Weeks, [1891) 2 Q. B. 31; Anstruther- 
pruencmtborve v. McOscar, [1924] 1 K. B. 

2467. Add. Annotations :—Refd. Re Lister, Ex p. 
Bradtord Overseers & Bradtord Corpn., [1926] 
Ch. 149. Mentd. Victoria City v. Vancouver 
Island (Bp.), [1921] 2 A. C. 384; Wise r. 
Lansdell, (1921] 1 Ch. 420; Leitch v. Emmott, 
[1929] 2 K. B. 236. 

2491. Add. Annotation :—Mentd. Re Debtor, [1929] 
1 Ch. 362. 

2508, Add. Annotation :-—-Expld. Re 
[1929] 1 Ch. 205. 

2509. Add. Annotation :—Distd. Re Houlder, {1920} 
1 Ch. 205. 


Houlder, 


2514a, ——— Payments received from other sureties.] 
—In Aug. 1921, two borrowers with three 
sureties borrowed £20,000 from an insuranco 

‘co. The loan was secured by the joint & 


several covenant of the borrowers & the | 


ureties & by a mtce. & further charge on the 
borrowers’ life policies. The loan was repay- 
able by instalments spread over five years, 
but, if a borrower or surety became bkpt., it 
was immediately repayable. On Jun. 10, 
1924, a receiving order was made against one 
surety, H., on his own petition, & on Jan. 25 
he was adjudicated bkpt. At the date of 
the receiving order the amount duo to the 
insurance co. as creditors was £8,000 principal 
& £249 interest, & on Jan. 13, 1026, they put 
in a proof for that amount in H.’s bkpcy. 
Between the date of the receiving order & the 
proof, however, the creditors had recety ed 
some £5,372 made up of £1,910 payments of 
principal & interest by the other surctics 
& £462 credited ex gratia as the surrender 
value of the policies which had really lapsed. 
The trustee in bkpcy. pypiied to reduce the 
proof by £55372 :—Held: as each surcty 
was liable for the whole debt due at the date 
of the receiving order, the creditors were 
entitled to prove for the full amount in the 
surety H.’s bkpcy. without giving credit for 
any sums received from the other co-sureties 
since that date, provided that they did not 
in the whole recover more than 20s. in the 


PART VIII. SECT. 4, SUB-SECT. 3.— D. L. R. 971; 3 
D. (a). CAN. 





ship of toile ser Lane (Sti Ga 

0 €. € AING > 

D. L. R. 637; 51 0. L. R. li; 2 called on to pa 
C.B. R. 38.—CAN. the bkpcy. of 


PART . 4, SUB-SECT. 3.— TURE 
A VEIL a ata . ao SECT. 3 W.W.R. 41 5; 
252611. ——.}—He ANDREW MOTBER- t 

WELL Estate, (1923) 4 D. L. R. 986; 2° 

affd. 25 oO, W. e 359.—CAN. 


1i. ———.}—Held: the surety could 
not rank on the estate before the 
creditor had been paid in full.—He 
COUGHLIN & Co., Ev yp. GUARANTEE , 
Co. OF NorTH AwMmeErnica, [1923] 4 | 


evtate,— 
{1925} App. D. 


2545 iti. ——- ])— The 

liability of a anrety who has not 
is a debt provable on 
he principal debtor.— 
Re FROMENT, ALBERTA 
ALBERTA DEPARTMENT OF AGRICUL- 
(1925) 3 D. L. R. 8773 (1925) 2 

5C. B. 
2545 iv. ———.}—A surety who has 
aid or been excused becomes on 
the insolvency of the principal debtor 
a conditional creditor, & 
prove his claim against the Insolvent 
UW, 
97.—8. AF. 


| 
sf. Credtior to pay off 
debt due to Gaol ate demon | 


Vol. IV.—Bankruptey. Cases 2455—2851a. 


pound.—-He Hourppr, [1929} 1 Ch. 205; 
sub nom. Re Houuper, Ex p. RAnarpur ev. 
EHaGLte STAR DOMINIONY INSURANCE Co, 98 
lL. J. Oh. 12; 140 L. T. 326; [1028] BR. & 
C.R. it. 

tdd. Annotution :—~ Expld. ite Fonton. £0 p. 
neuen Textite Assocen. (10380), 88 1.0. Ch. 

Bor, 

tdd. Annotation: Consd. Re Kenton, Hr p. 
beaten Textile Assoen, (10380), 99 DL. J. Ch. 

358. 

2557. .{dd. Annotation: Consd. Re Fenton, xr p. 
Fenton Textile Assoen. (1930), 90 1. J. Ch. 
358. 

2560. _tdd. winmnotation :— Consd. Re Penton, Mr p. 
Fenton Textile Assoen. (1980), 90 TL. J. ch 
30d. 

2568. Add. Annotation :—Moeontd. Perrin v. Dick- 
son (1929), 98 L. J. K. BS. 683, 

2591. Add. Annotation :—-Consd. Spencer v. Ash- 
worth, Partington, {1925} 1 K. B. 589. 

2639. Add. Annolations: -——- Mentd. Falcon v. 
Famous Players Filin Oo. (1925), 42 T. L. ht. 
Q1; Reckitt v. Barnott, Pembroke & Slater, 
[1028] 2 K. B. 244. 

2646. Add. Annotution : ~—Distd. Re Woulder, {1929) 


2545. 


2546. 


1 Ch. 205. 

2647. Add. Annolation : —Refd. Ke Woulder, [1029] 
1 Ch. 205. 

2649. Add. Annotation: —Consd. Re Woulder, 


[1929] 1 Ch. 205. 

2650. Add. Annotation ; —Refd. Me Houlder, [1929] 
IL Ch. 205. 

2689. Add. Annotation : ~Mentd. Omnium Insce. 

Oorpn. ». United London & Scottish Insce. 

(1920), 36 'T. L. R. 886. 

tdd. tunotation:  Expld. Re Penton, be 

Fenton Pextile Assocn, (1950), 00 T. J. Ch. 

SON, 

2770. Add. Annotation :—Refd. Dowe v, Deowe, 
Snowdon v. Snowdon, [1928] P. 113. 

2771. Add. Annotation: —Refd. Dewe v. 
Snowdon v. Snowdon, (1028) 2. 115. 

2790. Add. Annotation :—Mentd. Perrin v. Dick- 
son (1929), 98 L. J. KB. O83, 

2806. Add. Annotation: —Refd. Dews v. Dewa, 
Snowdon v. Snowdon, (1928] BP. 113. 

2812. Add. Annotations :-—-Consd. Firman v. Royal, 
[1925] 1 K. B. 681. Mentd. Jte Naters, 
Ainger v. Naters (1919), 122 f. ‘T. 154. 

2815. Add. Annotation: — Refd. Oampbell 
Campbell, [1922] P. 187. 

2851a. For what amount company may prove-—— 
Shares relssued.} (1) Whereaco.im pursuance 


2703. 


Dewe, 


Vs 


not curried out.jJ—Held: the ereditor 
was entitled to rank as a crediter for 
the amount which he had amecd to 
ay off.—He BENSON-JONABKION, LID, 
1924} 4D. L. R. 575; 6 C. B. R. 106; 
affa {1925)1D.L. R 999, 50 BK, 
414.—CAN. 


WwW. WwW. hh. 1 I 7 7 once’ 


ent 
een 


conti 


LUMBER Co. tv. 


Ri. 765,—-CAN, D. (b) iv. 

2660 1. Co-surety's liabiltly to con- 
tribvutiun J—A surety can prove in the 
bkprey. of a co-surety for contribution, 
although the proving surety has net 
paid the creditor anything.— Iie 1] ko- 

/ MENT, ALBERTA LUMBER (‘0 f. 
fone (192813 wD. Le ie. 877; 142512 
TURE .L. it. ¢ 142% 

W. W. RR. 415: 6 C. BR 705 CAN. 


may a8 such 


ETc. ©. HupGson, 
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Cases 2851a—2978a. EnaLisH AND Empree Dicest SupPLEMENT. 


of its arts. of assocn. has forfeited shares for 
non-payment of moneys due on allotment 
& calls, & the arts. provide that notwith- 
standing forfeiture the ex-shareholder shall 
be liable to pay all calls or other money 
owing upon the shares at the time of the 
forfeiture & the shares are subsequently sold 
& re-allotted to other persons with the 
result of a loss to the co. the co. on the 
subsequent bkpcy. of the ex-sharcholder is 
only entitled to prove for the actual loss 
suffered, that is the difference between the 
amount received on the re-allotment of the 
forfeited shares & the amount due at the date 
of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the 
benefit of the original allottee who has 
forfeited the shares & release him pro tanto 
in respect of the damages for which his 
breach of contract in failing to pay the calls 
rendered him liable.—e BoLTun, E2 7. 
NortTH Bririsy ARTIFICIAL SILK, Lirp., [1930] 
2Ch. 48; 901. J. Ch. 209; 143 LL. T. 425; 
[1920] B. & CR. 147, 

2875. Add. Annotation :—Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 

2901. Add. Annoialions :—Refd. Performing Right 
Soc. v. London Theatre of Varictics, {1924] 
A.C. 1; Re Wait, [1927] 1 Ch. 606. 


of whom there were three & of whom one 
was also a trustee under the articles, but the 
other two were not, his interest under his 
father’s will upon trusts for the benefit of 
his wife & children. On Dec. 5, 1921, the 
settlor was adjudicated bkpt. The trustee 
in bkpcy. moved for a declaration that the 
settlement & the transfer of the property 
purported to be made thereunder were void 
as against him :—Held: (1) the acquisition 
by bkpt. on his father’s death of the property 
which was non-existent at the date of the 
articles did not operate under the well 
settled doctrine as a complete equitable 
assignment of that property, as the persons 
to whom the property was contracted to be 
assigned & the trusts upon which such 
persons were to hold it were not ascertained 
at the date of such acquisition ; (2) even if 
there had been an equitable assignment 
within that doctrine, it would not have 
operated as a transfer of property within the 
true meaning of 1914 Act, s. 42 (3); (3) the 
assignment contained in the settlement of 
Oct. 1920, operated as a transfer of property 
within that sub-sect. & was void by reason of 
its execution within two years of the com- 
mencement of the bkpcy.—Re Dent, Ex p. 
TRUSTEE, [1923] 1 Ch. 1133; 92 L. J. Ch. 106 ; 
67 Sol. Jo. 82; [1922] B. & C. R. 137. 


2902. Add. Annotations :—Refd. Ite Dent, Ex p. 2934. Add. Annotation :—Distd. Ne Houlder, [1929] 


Trustee, [1923] 1 Ch. 113; Performing Right 


1 Ch. 205. 


Soc. v. London Theatre of Vari ties, [1924] 2955. Add. Annotation :—Distd. Re Pitchford, 


A. ©. 1. 
2902a. 
made between husband & wife & three 
trustecs, it was agreed that, after the intended 
marriage, an indenture of settlement should 
be executed & that the husband would bring 
into settlement all property to which he 
then was or thereafter might become 
entitled, to be held, subject to life interests 
in favour of husband & wife, upon trusts to 
be mutually agreed between the trustees of 
the settlement. It was further agreed that 
the first trustees of the settlement should be 
the three trustees of the articles therein 
named, & that if they or either of them 
should fail to acccpt the trusteeship of the 
settlement, then such other person or persons 
as the spouses should nominate; & that in 
the meantime until the execution of the 
settlement the persons in whom such 
property should be vested should hold the 
same upon the trusts of the scttlement. The 
marriage was solemnised on the day of the 
execution of the articles. On the death of 
his father on Feb, 22, 1918, the husband, 
under his will, became entitled in reversion, 
subject to the life interest of testator’s widow, 
to a share in his residuary estate. On 
June 13, 1019, the trustees of the articles 
gave notice to the will trustees of the execu- 
tion of the articles. On Oct. 21, 1920, the 
husband, in pursuance of his contract con- 
tained in the articles, executed a settlement 
by which he assigned to the trustees thereof, 








[1924] 2 Ch. 260. 


-|—By marriage articles in 1914, 2978a. Proof by plaintiff against bankrupt defen- 


dant—Stay of action after bankruptcy—Proof 
in bankruptcy for amount claimed in action.] 
—On Oct. 25, 1920, resp., a mtge. broker, 
hereinafter called pltf., issued a writ against 
debtor in the K. B. Div. to recover a sum ot 
£650 for commission earned. On June 20, 
1921, the action was sect down for trial. On 
July 19, 1921, a receiving order was made 
against debtor. On Feb 2, 1922, on the 
application of pltf. made in the action the 
action was stayed with liberty to pltf. to 
restore. On Mar. 6, 1922, pltf., instead of 
applying to restore the action, lodged his 
proof in the bkpcy. of debtor for £650. The 
official receiver rejected his proof, but on 
Jan. 17, 1923, the county ct. Judge reversed 
the decision of the official receiver & admitted 
the proof. On Sept. 29, 1923, pitf. lodged a 
further proof for £46 17s. 0d. for his untaxed 
costs of the action, all of which were incurred 
before the date of the receiving order. On 
Oct. 31, 1923, the official receiver rejected 
that proof. Pitf. appealed, & on Feb. 11, 
1924, the county ct. judge reversed his 
decision & ordered that the proof of the costs, 
amounting to £46 17s. 9d., should be ad- 
mitted subject to taxation. On the appeal 
of the official receiver :—Held: (1) as ptlf. 
had obtained no judgment dealing cither with 
his claim in the action or the costs thereof, 
but had elected to stay his action & to prove 
in bkpcy. for the amount claimed in the 


PART VIII. SECT. 4, SUB-SECT. 3.—L. 2905 i. Loan.}—Re NopEN, HALLETT ee granting of recewwing order. 


2903 i ('untinuang contracts generally & J N, ke P JOHNSTON (Ont.), 
: R. 700; 80..B. R. 295; upon the estate of debtor for tho 


OHNSTO 
—Debtor failing to complete. {1927} 3 D. L. 


je 
: the solrs. were entitled to ran 


He e , 
the creditors were entitled ets paid ae {1928] 2D. L. R. 686; 10 C. B.R. amount of their costs so in 


the damages sustained in respect of 
the unex pines portions of the contract. 
—Re sg 


curred.—- 
TUNNELL, LTpD., {1924] 4 D. L. R. 
862 ; 56 oO. L. R. 110 ° 5 * B. R. 13.—~ 


AY ae 62 0. L. R. 466; PART VIII. SECT. 4, SUB-SECT. 7. CAN. 


$ OC. B. R. 462.—CAN, ag. Costs of soliciturs retained to 


232 


action, he was not entitled to prove for his 
untaxed costs of the action; (2) (AsTBury, J.) 
the sum for which pltf. sought to prove in 
respect of his costs was not a debt or liability 
certain or contingent to which debtor was 
subject at the date of the receiving order or 
to which he might become subject before his 
harge by reason of any obligation incurred 
before that date, within 1914 Act, s. 30 (3), 
& therefore was not provable.—Re Prrcu- 
FORD, [1924] 2 Ch. 260; sub nom. Re Prrou- 
ForD, Ez p. OFFICIAL RECEIVER, 93 L. J. Ch. 
541; [1924] B. & C. R. 118; sub nom. Re 
OFFICIAL RECEIVER 1. 


disc 


PircaForD, Ex p. 
Hatz, 131 L. T. 669, D. ©. 
29838. Add. Annotations :—Refd. 


[1924] 2 Ch. 260. Mentd. London Steamship 
& Trading Corpn. v. Russian Volunteer Fleet 


(1926), 135 L. T. 607. 


2989. Add. Annotation :—Consd. 


[1924] 2 Ch. 260. 


2991. Add. Annotation :—As to (1) Refd. Abraham 
v. Buckley, [1924] 1 K. B. 903. 


2993. Add Annotation :— Consd. 


{1924} 2 Ch. 260. 


3001. Add. Citation :—sub nom. KR. v. SUSSEX JJ., 


14J. P. Jo. 224. 


3088. Add. Annotation :—Consd. Re A Debtor, 


[1927] 2 Ch. 367. 
3049. Add. Annotation :—Refd. 


IB. KF. M., Official Receiver v. The Debtors 


(1926), 05 L. J. Ch. 258. 


3050. Add. Annotation :—Refd. Re Debtor, [1928] 


Ch. 199. 


3052a, —_- -—— Parties represented by inde- | 
PART VIII. SECT. 6, SUB-SECT. 1. | 


3018 v. Name & description of 
declarant. )}- -lt 18 suthecient if the wuitials 
of the christian names & the full 
gurname be given, & words petting 
forth the occupation or station in lfe 
of the declarant.—Re McCoupnrey, le 
SrR«ACiON NW GBLENSHTELDS, LID., 
{(1924] 4 D. IL. RR. 12273) [1924] 3 
W. W. RR. 587. -CAN, 


3018 vi. -—— Omission of “‘ make oath 
& aay - Liffect of substitution of words 
having same meaning.}] — Tho de- 
elaration should not be rejected for 
such variance.—Ite McCounrey, He 
STRATTON & GIREENSHTKLDS, LTb., 
(1924) 4D. L. RR. 1227; [1924] 3 
W. WwW. Rh. 587.—-CAN. 


3018 vil. - Slatement of account — 
Sufficiency of statement.J-——The state- 
ment of account is prima facie properly 
referred to in a declaration only when 
it is “annexed & marked ‘A.’’ If, 
however, the statement is a proper one 
& is annexed to the dcclaration, though 
not so marked, & from an examination 
thereof in conjunction with the 
declaration or from other circum- 
ptances, it may reasonably be con- 
cluded that the statement is that 
referred tu, it may be admitted.—Je 
McCousrery, Re STRATTON & GQREEN- 
SHIELDS, Lrp., (1924! 4D. L. R. 1227; 
[1924] 3 W. W. BR. 587.—CAN. 


_ 8020 1. —— Proof on behalf of corpora- 
tion.J—(1) The declarant need not 
expressly describe himself as one of the 
cece authorised to make the declara- 

i0n. 

(2) Where the declaration does not 
state that the deponent has knowledge 
of the facts deposed to it is objection- 
able & should rejected.— Ke 
McCousrry, Re Stratron & GHEEN- 
SHIELDS, Ltrp., [1924] 4 D. L. R. 1227; 
[1924) 3 W. W. R. 587.—CAN. 


aj. interlineations & erasures.j— 
Although the declaration contains 








Vol. IV.—Bankruptcy. Cases 2078a—3140. 


34, D.C. 


3054. Add. Annotation :—Refd. 
1927] 2 Ch. 367. 


Annotation : 
Colonial Insee. Co., [1980] 1 Ch. 102. 


8059. Add. Annolalion: 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 


Re Pitchford, 
3058. .1dd. 


Re Pitchford, 


pendent counsel.}—Although 
power to go behind a judgment or com- 
promise, in order to ascertain whether a 
petition founded thereon has been properly 
presented, it will not do so where the parties 
were represented by independent counsel at 
the time of such judgment or compromise, 
unless there is evidence that counsel acted 
improperly or without full knowledge of the 
facts.—Re Desror, [1929] 1 Ch. 125; 
L. T. 13863; sub nom. Re DeRTOR (No. 27 OF 
1927), Ez p. DEBTOR v. PETITIONING OREDITOR 
(1928), 97 L. J. Ch. 167; [1928] B. & C. BR. 


the ct. has 


140 


Re A TDebtor, 


-Refd. Re Wome & 


-Refd. Reading Trust, 


[1930] 1 KX. 33. £92. 


Re Vitchford, 


3105a. Creditor money-lender—Contract harsh & 
unconscionable.]— A trustee in bkpcy. has nu 
power to reject or reduce a proof by a moncy- 
lender, on the ground that the contract is 
harsh & unconscionable, such power being 
vested in the ct. alone.—Re ARMSTUONG, 


Ke p. Lirron (1926), 05 L. J. Ch. 184; [1926] 


B.& CO. R. 21. 


3134. Add. Citations :— sub nom. Re Byrom, Ex p. 


Re L A. & 


8137. Add. 


NeKERSLEY, 22 LJ. Bey. 275 17 Jur. TOS. 
Annotalion :—Mentd. 


Re Jubilee 


Cotton Mills, [1922] 1 Ch. 100. 


Ch. 19. 
Ch. 116. 


loterlincations & orasures not 
initualed, it may be received, In 


duly ( RR. was adjudged bhpt.° 


8140. Add. Annotations : ~Refd. fe Debtors, [1927] 


Mentd. Ite A Debtor, [1029] 2 


flild: the 


the | pation behind the Judgment could 
diseretion oof the offtelal receiver, | bo examincd to determing the question 
chairman, or trostee, if he as satisfied  owhether the A.C. wap a couppetent 


that the change was made before the 
declaration was sworn.- Re Meco 
Buns, fte STRATION & Git NAILS, 
Lrp., {1924} 4 Do. La Re. 12275) 1928) 
3 W. W., i. 587.— CAN, 

3024 fi. —.] It as suMleient if 
mude before ao person authorised to 
take aftidavits under Can ° "OC. 
Act, RLS. C., 1906 (e. Did), 4. Ste Ate 
McCounniy, fe Srmarion & Gri rn- 
SHIELDS, Lirp.,, (1923) 4 PD. L. RR. 1227: 
(1924) 3 W. W. RR. 587. CAN. 


PART VIII. SECT. 6, SUB-SECT. 2. 


sk. Necesmly for ita cluim.)} 
Neither the ct. nor the trustee will 
consider a crodifor’s clatin aygatnost 
bkpt.’s estato until it has been filed.- —- 
Ite CONTINENTAL PUBLISHING  Co., 
Be p. Davis & SiMMons, [19241 | 
D.L. 2.339; 4C. B. RR. 343.—CAN. 


PART VIII. SECT. 7, SUB-SECT. 1. 


UNION, INDIAN SUUAR MILLA Co., 
Lrp. v. Brig LAL, JAGANNATH (1927), 
I. L. I. 49 All. 728,—IND. 


$035 vi. ~——~ —— .}--The judgo haa 
power to inqniro into the consideration 
for the judgment debt.--#te ALLAN 
GRAIN GROWERS’ Co-OPPRATIVE 
ASSOCON., Ex i ROBINSON, LITILE & 
Co. (1922), 65 » Le. R. 83473 15 
Sask. L. Kk. 295; [1922] 2 W. W. lt. 
142.—CAN. 


3057 §. —~— Ercepi in regard to 
usseszszed tares.}—Judgment was re- 
covered by the A.-G. of the Irish Free 
State against H. for excess profits 
duty in pa a of the four accounting 
periods ending Dec. 31, 1917, i918, 
1919, 1920. The assessments were 
made by the revenue officials of the 
Trish Free State subsequent to Mar. 31, 
1923. On the petition of the A.-G., 


233 


1 W. W, It. 568.—CA 


petitioning exditor dn respect of the 
f the duties. dée JQKnApL, 
[AVZ7P ALR. 31. IR. 


PART VIII. SECT. 7, SUB-SECT. 2. 


3078 fi. Iftar conumeneement of 
procecdinga. |. Phe mother of a bkpt. 
Calmed to be ranked in his sequastra- 
tion In respect of two Joans alleged to 
have been made by her to him before 
his dnsolveney At tho dute of 
sequestration no writ esisted establish. 
* the loans, but inaupport of herclalu 
for w ranking the cljmant produced, 
among other evidence, a holograph 
acknowledginent of the Joans grantod 
by the bkpt. after sequestration, The 
other evidence was by itself insuMetont 
to prove tho Joans:— Held: bkpt.’s 
holograph aeknuwledgmont, having 
been granted after sequestration, could 
not be used as evidence establishing 
the loans; & claim resectod.—Cank- 
MICHAEL'S TRUSTE 1. CARMIOILAEL, 


PART VIII. SECT. 8, SUB-SECT. 2. 


3075 1. Lffect of delay, \—The authority 
conferred on a trustee in bhpev. by 
Bkpcy. Act, 1927, ¢. 11, 4%. 127 (2), to 
disallow # creditor's claim may be lost 
by undne delay in giving the claimant 
the notice of disallowance called for by 
said gect., especially where the 
claimant, if requind to undertake the 
burden of proving his claim after such 
delay, would be serlously prejudiced 
by the delay; but, although tn sich 
a cause the trustee is beld by reason ot 
the delay to have admitted the provi 
of the claim, he may be permitted to 
apply to expunge or modify the proof 

ie BsDGkR’sA EsBTATH, OSTHANDI RS 
Co., Lp. % CANADIAN CREDIE Mtv’ 
TRUAL ~ ASSOCN, haga pay , 


Cases 3158a—8267. EXNoiuisH anp Empre Dicrest SupPLEMENT. 





81522. -|—The effect of Bkpcy. 
Rules, 1915, r. 262 read with rr. 26, 27, 28, is 
that subject to the ct.’s power to extend the 
time, which will only be exercised in very 
special circumstances, no application to 
reverse or vary the trustee’s decision in 
rejecting a proof can be entertained unless 
it is made by notice of motion supported by 
affidavit & set down within 21 days of the 
decision, so that there is an effective applica- 
tion before the ct. within that period.—Re 
BaRrtey, [1923] 1 Ch. 177; sub nom. Re 
BARLEY, Ha p. HARRISON, 92 L. J. Oh. 419; 
(1022) B. & O. R. 258. 


8167. Add. Annotation :—Mentd. Re Pitchford, 
[1924] 2 Oh. 260. 


3172. Add. Annotation :—Consd. Re Searle, Hoare, 
{1924} 2 Ch. 825. 


3178a. Debt arising out of harsh & unconscionable 
contract—Creditor money-lender.]|—-Re Arm- 
STRONG, Ex np. Lipron, No. 3105a, ante. 


8200. Add. Annotation :—Apld. Re Wome & 
Colonial Insce. (1928), 44 T. L. R. 718. 


3210. Add. Annotation :—Consd. Re Searle, Hoare, 
{1924] 2 Ch. 325. 


3210a. -]— Where, after the admission by the 
trustee of a creditor’s proof against bkpt.’s 
estate & that creditor’s participation in a 
first dividend, it was ascertained that he had 
proved for & received more than he was 
entitled to, & upon an application to the ct. 
his proof was reduced :—Helo: in the 
absence of any rule in bkpcy., the well- 
known principle of equity, that a beneficiary 
who has been overpaid is not entitled to 
receive any further payment out of the 
common fund, until the payments to the 
other beneficiaries are levelled up to the 
umount received by the overpaid beneficiary, 
was applicable with the result that the over- 











— - 





paid creditor was not entitled to participate 
in any future dividends in respect of his 
reduced proof without giving credit for the 
orerpeyment in respect of his original proof. 
The mere fact that the trustee cannot 
recover either payments made to a creditor 
whose proof is subsequently expunged or 
overpayments made to a creditor whose proof 
is subsequently reduced, does not prevent 
the operation of that eauitabie principle in 
the case of a proof in bkpcy. Nor does the 
judgment of Jnssex, M.R., in Re Tait, Ex p. 
Harper (see No. 8210), contain any statement 
inconsistent with that application of the prin- 
ciple.—Re SHARLE, HOARE & Oo., [1924] 2 Ch. 
325; 68 Sol. Jo. 755; sub nom. Re SEARLE, 
Hoarn & Co., Ez p. Trustee, 93 L. J. Ch. 
571; 182 L. T. 21; [1924] B. & O. R. 114. 
Ee p. Trustee, [1919] 2 K. B. 330. 
8222. Add. Citation :—{1918-19] B. & C. R. 276. 
8224. Add. Annotation :—Refd. Re Maxson, Ez p. 
Trustee (1919), 88 L. J. K. B. 54. 


8264a. ——- ——— Dividend recelved.]—Applts. 
sold a quantity of rice to a purchaser. The 
urchase-money was not paid, & the vendors 
rought an action claiming the return of the 
goods on the ground that they had been 
obtained by the fraud of the purchaser. The 
purchaser became bkpt., & resps., who were 
the trustees in the bkpcy., were added as 
defts. The vendors afterwards proved for 
the price of the goods sold m the bkpcy. & 
received a dividend :—Held: they had 
elected to affirm the contract of sale, & the 
action could not be maintained.—KIN TYE 
Loone v. Seru (1920), 89 L. J. P.C.113; 123 
L. T. 639; [1920] B. & O. R. 89, P. C. 
8267. Add. Annotations :—Mentd. The Joannis 
Vatis (No. 2), [1922] P. 213; The Goulandris, 
[1927] P. 182. 


PART VIII. SECT. 8, SUB-SECT. 5. MEN’s ATTIRE Hae erga ope): assets to pav all the unsecured creditors 


3147 fl. 
Held: the bknpey. jud had powor 
to direct an imueis be Teed iret 


To darect vaste. J— oan” L. R. 358; 2 C. B. 


35.—- = twenty shillings in the pound ‘-—Held : 
the U. Bank were ontitled to amend 
their proof of debt by increasing the 


PROVINCIAL Firoun Minis, lip. ¢v 8218 ili. ———- Proof made on footing amount thereof —J?e Jounsion, (1929) 


WtSTERN TRUST Co. 
861; 16 Sask. L. R. 401; [1923 
Ww. Ww. R. 1068.—CAN. 


Co., £ ee | 
8157 1. Evidence.|}—The autho- (1932), 66 dD. L 





evidence the whole or any part of 
examinations of directors of dobtor 
corpn, taken under Bkpcy. Act, s. 56.-— 


Ae bles allowed to onene his 

claim.—RHe UMFERMLINE RADING 

RELIABLE ‘I'RADING Co. PART VII. SEOT. 12. 
22} 2 


risod trustee, or claimant, may use as = W, W. R. 1374.—C As B13; [18 


[19237 2 D. L. t of holding securtty—Securty unvalid.) N. 1. 103 —IR 
}1 


8). Claun rejected wn part—light o 
eredutor to appeal }- A creditor receive 
a notice from the trustee disallowing 
jJ—J., who was art of his claim & enclosing a cheque 


$2386 il. harem omar. | ry Oo 
Re Ouriatm GRANT, Totp., (1921) 3 adjudicated bkpt. on eee 16, 1927, for the balance. The creditor clearly 


W. W. R. 264; 10. 3. R. 439.—CAN, 788 indobted to the U. 


ank. Prior showed that be had no intention of 


the adjudication the bank had accepting the cheque in full accord & 


3157. S. PP. Re DUMFERMLINE | registered sycemne 
oO 


Trabpina Co., Ae y RewiIABLE TRap- two farms be 
ING Co. (1922), 66 I 


nt mtgea. a 
nging to the ss 


» L. R. 818; The bank estimated the value of such not thereby debarred from appealing 
{1922} 2 W. W. R. 1274.——CAN. security & proved 


vi as unsecure 
creditors for the balance of their debt. 


nest satisfaction of his claim, but he cashed 
pt. tho cheque :—Held: the creditor was 


froin the disallowance by the trustee.— 
Re COHEN & SWERIGMAN, Er g GELMAN, 


Subsequently as a result of the bkpt.’s 1925) 4 D. L. R. 359 —CA 
PART VIII. SECT. 10. criminal acts the value of the farms ( 


Cea 





——.J—The was so depreciated that they failed to sm. Claim of lay rejected — Postion 


8218 ii. 
creditor was allowed to amend his realise the amount at which they had of Orown. 


claim & set out the security which he 
held. —STERLING CLOTHING v. 


Re ARDFOLD Manv- 
the bank. The FACTURING Co., (1926) 3 D. L. R. 333; 
~ ~ DL. R. 195.—OAN, 


been assessed by 
Official Assignee had recovered sufficient 


Vol. [V.— Bankruptcy. Cases 3384—3889. 


Part 1X.—Secured Creditors. 


33834. Add. Annotation :—Refd. Benton v. 
bell, Parker, [1925] 2 K. B. 410. 


3360. Add. Annotation :—Refd. Re Buch, [1927] 


W. N, 299. 


8363. Add. Annotation :—Mentd. Giles v. Kruyer, 


{1921} 3 K. B. 23. 


3365. Add. Annotation :—Mentd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 
3365a. ———.]—-Re Buen, Er p. TRUSTEE (1927), 
64 L. Jo. 476; 1641. T. Jo. 408. 

3375a. Deposit of securities—To secure joint debt 
of firm—Debts due under separate personal 
guarantees of partners.] —- The general rule in 
bkpcy., that, when a creditor seeks to prove 
against his debtor’s estato, he must give up or 
value any security which if not retained 
by him would go to augment that estate, 
presupposes that the security is for the par- 
ticular debt for which he seeks to prove, & 
does not apply to a case where the security 


is for a different debt. 


Where, therefore, two of the partners of a 
firm deposited with the bankers of the firm 
securities which belonged to them individu- | 


Camp- 


guarantees up to a limited amount to pay 
the joint debt of the firm, & the firm subse- 
quently, as dobtors, erecuted a decd of 


assigninent for the benefit of their creditors, 


were not 


(th 


*)e) 
ow ind 0 


which provided that in the administration 
of the joint & separate estates of the debtors 
the rules prevailing in bkpcy. should be 
followed :—Jfeld : 
hold a charge on the securities so deposited 
for the debts due under the separate guaran- 
tees given by the two partners, &, therefore, 
“secured creditors ” 
definition in 1914 Act, s. 167, in respect of 
those debts, they were entitlod to prove for 
them under the trusts of the deed of assign- 
ment against the estates of the two partners 
without giving credit for the value of those 
securities.— 
Ez p. MaANcuESTER & LivpeRPooL Districr 
BANKING ©o., [1924] 2 Ch. 199; 98 L. J. Ch. 
547; 131 L. T. 622; 68 Sol. Jo. 536; (1924) 
B. & C. BR. 129, 0. A. 
33878. Add. Annotations :—Mentd. Re Gunsbourg, 
[1920} 2 K. B. 426; Ae 


as the bankers did not 


within the 


Masser & Oov., 


Re Durron, 


Sinms, [Oso] 2 


ally to secure a joint debt of the firm, & also | 8883. Add. Annotation :—Mentd. Ite A Debtor, 


pave the bankers thoir separate pcrsonal 


PART IX. SECT. 1. 

3332 iv. Appeal from decision 
of 1eferce —Forbidaing creditor to enforce 
security J- Re CANADIAN WRSTFRN 
SreeL Conn. (1922), 69 D. L. i. 689 ; 
2C.B R. 494 —CAN. 

bi. To advise aa to validity of lien.}— 
A judge of the Ct. of K. B. has juris- 
diction to advise an assignee for the 
benefit of creditors on whether certain 
creditors have a mechanics’ lien on the 
assets of the cstate —Re Beck, [1921] 
4% WwW. W. R. 150.—CAN. 


PART IX. SECT. 2. 

sn. damgnment of unpmd purchase- 
money under farm sule agreement to 
secure balance of purchuse price of other 
property.j}—Held: plitf. was a secured 
creditor.— ANDERSON v. SERGE, [1924] 
2D. L. R. 1018; [1924] 1 W. W. R. 
1260; 18 Sask. L. R. 255.—CAN. 

so. Lease of property on crop- 
payment plan.}-—Lessor held a secured 
creditor in respect of rent.— Re TURNER 
(1922), 65 D. L. R. 180; 15 Sask. L. 2. 
381; [1922] 2 W. W. JR. 414.—-CAN. 

sp. ———.)—Jield: the lessor to 
the extent of his share of the crop 
reserved as rent was protected against 
the creditors of the lessec, notwith- 
standing a prove in the lease 
whereby the lessee’s share of the crop 
was to be app ies, in payment of debts 
owing by the lessee to the lessor outelde 
of the lease = Re Demry & DEMKHY, 
TRUSTEE v. HALLAND, [1924] 4 D. L. R. 
1275; [1924] 3 W. W. R. 708.—-CAN. 


aq. Purchase of property by turd 
party— Agre to fransfer on repay- 
: the pure r was & 
secured creditor.— BourGeo!s, 
[1923] 2 W. W. R. 204; 3 C. B. R. 
841.—CAN. 

st. Judgment recovered before assign- 
ment-—A ng of Bankruptcy Act, 
1919.}~— : the assignment took pre- 
oedence over the judgment.—ParRKER- 
EAKIUNB Co. o. ROYAL BaNK OF CANADA 
(1922). 65 D. L. R. 679.—CAN. 
McMrtran (P. E. I.), [1927] 4 D. L. 

3347 fi. Seizure ef Qacds ster lien 
notese— Acquired wledge of in- 





solvency—By holder of unreqratcred ball 
of sale.-——Re Muararn, [1923] 2 
D.L. R 922; 40. BR. 140 

24 O W.N. 513.— CAN. 

3347 ini. .J—Whero by a pro- 
vincial statute certain creditors are 
given a right of distress similar to that 
of a Jandlord for rent, & an actual 
distratut is made thereunder before tbe 
making by the debtor of an assigument 
in bhpey, the creditor Ja a secured 
ereditor within Bkpcy Act.—fe GARRY 
CAFEITRI4 (Man ), (1926) 1 W. W. RR. 
139 ° 8 Cc. B. R. 604.- CAN. 

t (p. 3468) ff. ——.}- Tho term 
“sccured creditor"? in BkvGy. Act, 
8. 9, includes a creditor who has 
obtaincd a charging oder inat & 
fun ct — Fee Kartan, McLean 
(J. J. HU.) Esratre Co. v. Newton 
(Man.), [19261 3 W. W. Rt 593.—CAN, 

t (p. 358) it. S. P. LorroLuzzi », 
—CAN. 


sw, Distress, }—Whon a landlord dis- 
trains he becomes w secured creditor 
under Bkpcy. Act, but, in Alberta, his 
Tights & priorities are not governed by 
that Act, but are subject to Landlord's 
Rights (Bkpcy.) Act, Alta , 1924 (c. 12), 
8. 3.—Re HAMILTON & Oakes, eae) 
2D. L. R. $14; idee 1 WwW . KR 
172; 5 Cc. B. R. 4 §.—-CAN. 

3360 {. Appointment of recewer.J-— 
Aun order Sppn ne @ receiver — 
Held: not to = charges & 8 Judeneat 
creditor of bkpt. not by virtue of the 
order a necured creditor.—He PETuUR- 
son, Re Hottoway, (1925) 4 D. LR. 
1042; (1925) 3 W. W. Ht. 708.—-CAN, 


ax Judgment for tolls fur water 
supplied by ni tipolily Held > the 
city of K. was, by virtue of the charge 
given it by Water Act, B.C., 1914, 
8. 151, @ seoured creditor.— He 
Loors CorprER Co., Ex di 
{1925} 3 D. L. R. 806; [1925] 
W. W.R. 738; 36 B.C. HK. 243.— CAN, 

e(p. 36031. ~————- ——--— Joint & several 
note.}—Held: the holder of the uotes 
was not a secured creditor.—- Home v. 
McLean & UNION BANK OF CANADA, 
(1919) 3 W. W. BR. 1108; 50 DL KH. 


t (p. 362) 1. Lien upon mining lands 
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: affd, 





N 


[1922] 2 K. B. 109. 


for wages.}— Held: claimants wore not 
secured creditora —Jie Ranvi Doni 
MINKS, WAGE-HW4rnt rs CLAIM (1921), 
G40 TT. R. 534, 500. L. RR. 4095 1 
Cc. L. It. 540.— CAN. 


ay. Woe laling eecurily for money 
advanced to husbardl for business yrur- 
poss} Haw ov. UHaw's  OFticraL 
AHMIGNBE, [1927] N. 4 d. RR. 806.— 


PART IX. SECT. 3 
hi. —-.] -An assignment under 
Bkpcy. Act dooy not interfere with or 
lesson the rights of & secured creditor 
to enforces or retaln his seeurity.-— 
WaitTr & Co. v. TH Jonta (1922), 69 
ean i. O43; 20 Exch. ©. R. 327.- - 


hii. -——.)—-In bkpoy. the rulo of 
euality {fh alwolute oxcept whore 
Bkpcy. Act itsif givea prioify to 
some debts over others. Jie Onzy, 


11924} 1 D. L. BR. 250; 53 0. L. It. 
323 ry 3 Cc, B. RK. 737.—OAN. 
b iti. ———-.J—The rights of secured 


erediturs remain unimpaired in the 
event of a recolving order or authorised 
assignment being made, & any pro- 
ceedings taken to constitute a creditor 
a secured creditor or to realise on his 
security sha]! not, if legal, be Iinter- 
fercd with or vacated.—Re HamiLcon 
& OaKeEH, (1925) 2 D. L. R. 6143 [1925] 
1W 2; 50 B. RR. 46 


CAN. 

h iv. ——.]—Hte Domars (1927), 
Q. Rn, 44 K. B. 79.-—~—CAN. 

3383 xxi. Mortyage on weasel ~ 
Right to enforce security in addy trally 
court.}—Held: an assignment under 
Bkpey. Act did not prevent the holder 
of a mtge. upon 4 vox! from onforcing 
hia security before the IFxch. Ct. in 
Admlity.—Wiik & Co., LTp. v. THE 
Ionra, {1921] 20 Kxch. OC. BH. 827; 
10. B. R 415.—CAN. 

8383 xxil. Secu not realising 
sufficient to satisfy debt—Right to prove 
‘or bulance.}—If, a creditor fails to file 

is claim in accordance with Bk v. 
Act, a. 48, he cannot proceed aguinat 
the insolvent, after a composition hax 
been confirmed, for payment of the 
composition dividend on the unre alized 








Cases 338838a—3612. Einciisn AND Empire Dicrest SupPLEMENT. 


38388a. ——.]—Re Durron, Massey & Co., Hz p. naa se Annotation :—Apld. Re Houlder, [1929] 


MANCHESTER & LIvERPOOL DistTRicT BANK- 


ING Co., No. 3375a, ante. 


8412. Add. Annotations :—Consd. Re A Debtor, 


{1922} 2 K. B. 109. 


8505. Add. Annotaiions :—Consd. Re Thellusson, 
Ex p. Abdy, [1919] 2 K. B. 785; Re Wigzell, | 


Ch. 205. 


3534. Add. Annotation :—Apld. Re Houlder, [1929] 


1 Oh. 205. 


3535. Add. Annotations :—Apld. Re Houlder, [1929] 


1 Ch. 205. 
Textile Assocn. (1930), 99 L. J. Ch. 358. 


8558. Add. Citation :—sub nom. Re Emetr, Ea p. 


Refd. Re Fenton, Ex p. Fenton 


»Ortion of hia secured debt.—DALby & 
ee (1922), 68 D. lL. Lk. = =971.—CAN, 


so. Liffect of—On_ creditor’s rights 


3386 iv. against suretics.}—Where a creditor on 


Ex p. Hart, [1921] 2 K. B. 835; Re Regent 
Finance & Guarantee Corpn. (1930), 69 L. Jo. 
283. Refd. Scranton’s Trustee v. Pearse, 
[1922] 2 Oh. 87. Mentd. Re Stokes, Ez p. 
Meliish, [1919] 2 K. B. 256. 


Part X.—Mutual Credit and 


8561. Add. Annotation : -Consd. Re City Hquit- 


ablo Fire Insurance Co, (2), [1930] 2 Ch. 293. 


8562. Add. Annotations :—Consd. Re National 


Benefit Assce., 
City Kaquitable 
[1930] 2 Ch, 298. 


{1924} 2 Ch. 539; Le 
Fire [nsurance Co, (2), 

Refd. l’addy v. Clutton, 
{1920} 2 Ch. 554; Re City Life Assce. (1925), 
42 T. J. WR. 45. Mentd. Ellis’ Trustetev. 
Dixon-Johnson, [1924] 2 Ch.461; Re Fenton, 
Ker p. Fenton Textile Assoen. (1930), 9)L. J 
Ch. 358. 


3562a. — -- 1914 Act, s. 31.] - The right of set-off 


is not one which depends upon the volition 
of cither party, but upon an absolute 
ptatutory rule. Sect. $f of tie Bkpey. 
Act, 1914, is directory in form & requires 
that its terms should be put in force (LORD 





-)— fleld: a vendor 


8566a. ——— 


(1923) 3 W. W. R. 1177; 4 DL. R. 


ANDREws, 1 Madd. 673. 

Add. Annotations :—Refd. Dalby v. India & 
London Life Assce. (1854), 18 Jur. 1024; 
Crompton v. Huber (1855), 25 L. T. O. S. 42. 


Set-off in Bankruptcy. 


HANWORTH, M.R.).-—Re Ciry EQUITABLE 
Firk Inscre. Co. (2), [1930] 2 Ch. 293; 99 
lL. J. Ch. 636; 143 L. T. 444, C. A. 


J—Ex p. Bpwarps (1745), 1 
Atk. 100; 26 E. R. 66, L. C. 





Annotation -—Rofd. Ex p. Quinten (1796), 3 Ves. 248. 
3580. Add. Annotation :—Refd. Re Lioyd’s Furni- 


ture Palace, Evans v. The Co., [1925] Ch. 853. 


3598. Add. Annotations: —Apld. Re City Equitable 


Fire Insurance Co. (2), [1980] 2 Ch. 2983. 
Refd. Ie City Life Assce. (1925), 42 IT. L. R. 45. 


3599. Add. Annotation :—Expld. Giles v. Kruyer, 


[1921] 3 K. B. 23. 


8612. Add. Annotations :—Folld. Rte City Equitable 


Five Insurance Co. (2), [1980] 20 Ch. 295. 
Mentd. Re Gunsbourg, [1920] 2 K. B. 426. 


quently it was found that payment of 
its claun fell short by the amount 
realised undor a forged bill of lading :-- 
Held: the bank was entitled to be 


scoured by a Hen note might seize the 
goods & obtain au order for salo, though 
he had not proved in the bkpcy.— Ke 
EMPIRE TRAOTION Co., LTp., [1920] 
3 W. Ww. Rn. 515.—-CAN, 

3386 v. -}—A secured creditor 
may procéed to realise his security inde- 
pendontly of any bkpoy. or winding-up 
proceedings.—— He CANADIAN WEATERN 
Sree, CoRPN. (1922), 69 LD. L. RK. 689; 
2 Cc. LB. kh. 494.—CAN. 


sz. light to sue under Fraudulent 
Preferences Act, RB S.S., 1920 (oc 204).] 
--If the seourity of a scoured creditor 
is suMiciont to satisfy hts claim in full 
he cannot bring action under the above 
Act.—BaRkerr ov. BARON, [1925] 1 
D.T. RR. Ata s £1925) 1 WW. RR 87: 
Ua I, R. 207; 6 C. B. R. 448.-- 





sa. Setllement of claim by trustee & 
secured  orceditor.)—~ Held: creditor 
estopped from sotting up a preference 
in respeot of part of his claim, unicss 
the settlemont contains an express 
stipulation to the contrary.—Re Mar- 
TIN MILK Proonucrs, (1925) 1D. lL. i. 
633; 60. B. R. 281 —CAN. 

ab. Sufficiency of security—Iresump- 
tion.]}-~—-In the absence of evidence 16 
the contrary, it ia prosumod that tho 
peourity ofa secured creditor is sutticient 
tu realise his claim —- ANDERSON v. 
SeRan, (198411 WLW. 1. 1260; (1924) 
CAN L. Rh. 1018; 18 Sask. L. kh. 255.— 


PART IX. SECT. 4, SUB-SECT. 2. 

qi. —-—— Guarantee by third party.)|— 
A guarantee by a third party or a 
charge on the proporty of a third J egicd 
is outside ak pey. Act, a. 46 (3), & the 
creditor is not called upon to value the 
seourity.—-He CouauLin & Oo., Ex p. 
GUARANTEE Co. o¥ NORTH AMERICA, 


filing ® claim ugaiust bkpt. values his 
security, & such valuation is accepted, 
ho is nob thereby paid to the extent of 
tho valuation sv as to relieve the 
sureties from ability  therefor.— 
Kurnroski v, RoyAL BANK OF CANADA, 
11925] 3 ND. L. R. 801; [1926] S.C. R. 
532; 70. B. RR. 499.—CAN. 


PART IX. SECT. 4, SUB-SECT. 3. 


e i. -J—Where a trustee 
took possession of goods upon which 
Hens were held by virtue of an oral 
election to redeom at a valuation :— 
Held: he could not contend that it 
wan invalid because not in writing.— 
Re GUARANTEED BatTERIKB, LTD., 
{1933} 3 DL. R. 748; 63 0. LR. 453 
3 CG. B. R. 695.—CAN. 


PART IX. SECT. 4, SUB-SECT. 4.—B. 


sd. Necessity for.j)-—-Under Bkpcy. 
Act, 8. G6, no loave is necessary for a 
accured creditor to proceed to realise 
on his security.~-IMPERIAL LUMBER 
Co. v JOHNSON, [1923] 1 D. lL. Rh. 
1125° 1 W. W. RR. 920; 3 Cc. BR. 
707.— CAN. . 


PART IX. SECT. 4, SUB-SECT. 5.—D. 


$500 v, -]}—A bank held 
liens upon bkpt. co.’s personal meperty 
which it valued in pursuance of Bkpcy. 
Act. The goods were sold for a ter 
sin than the valuation :—Held: the 
bank was entitled to receive all moneys 
realised from the sale of the goods under 
Hen, subject only to a claim for 
wages & the charges of local agonta.— 
Re GUARANTEED BATTERIES, LTD., 
{1923}3 D.L. R. 743; 530. L. R 45; 
3 Oo. B. R. 695.—OAN. 


3500 vi. -J—-A bank paid over 
to the trustee in bkpcy. the amount 
in excess of its claim, & subse- 
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repaid such shortage hy the trustee.— 
Kee ADANAC GRAIN Co., Lerp., (1922} 
1W.W. ih. 849; 66D. LR. 7725 31 
Man. L. lt. 480 —CAN. 


3500 vii. —-—- Fight to payment in 
full.)—A. & B. valued their securities 
in bkpey. proceedings at amounts less 
than the principal sums covenanted to 
be paid. The trustee in bkpcy. having 
sold the paiva ee lands :—Held: A. & 
B. were entitled on allocation to_pay- 
ment of the full amount of their claims 
with interest.—He TURKKETINE’S Us- 


ee. Claim partly uwnsecurcd— Appro- 
priation of payments to unsecured clarm 
mot permismble.}—-MOORE vt. WILLIAMIA 
~ .) MACHINERY Co., Lrp., (1925) 
D. L. Kn. 1009.—CAN. 


PART X. SECT. 1, SUB-SECT. 2.— 


- (6). 

$600 v. Rebates on tnsur- 
ance premiums.]—Debtor co. were in- 
debted to a broker upon accepted 
drafts for insurance premiums pai ny 
him on their behalf, & arranged wit 
the broker to cancel the insurance 
policies upon which he had paid the 
premiums represented by the unpaid 
drafts, & to have the amounts allowed 
by way of rebate for the unearned 
premiums paid by the insurance cos. 
to the broker :—Hetd: the broker 
was entitled to apply the sum paid to 
him tor rebates in reduction of the 
co.'a indebtedness, or by way of set-off 
against his claim for the amount of 
the premiums paid by him.—Ae Farr- 
WEATHERS, LTD. (1921), 67 D. L. BR. 
490; 510 L. R. 4388; 2 C. BL R. 
Q 2.—CA e 

3600 vi. —— Creditor for ser- 
vices rendered—Debtor for goods de- 
livered by bankrupl—Agreement for 











3621. Add. Annotations :—Mentd. The Countess, 
eel P. 279; Fooks v. Smith, [1924] 2 K. B. 


3625. Add. Annotation :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 46. 


3631. Add. Annotation :—Refd. Re Douglas, Kr p. 
Douglas’ (James) Exors., [1930] 1 Ch. 342. 


3687a. Equitable debt—Against legal debt.]|—Bkpcy. 
jurisdiction proceeds upon equitable principles 
draws no distinction between equitable 
& legal rights for the purposes of administra- 
tion; & deft. is entitled under 1914 Act, 
s. 31, to set off against a legal debt claimed by 
a trustee in bkpcy. an equitable debt due to 
him from bkpt., both debts being in existence 
before the date of the receiving order.— 
MATHIESON’S TRUSTEE v. BuRRUP, MATHIE- 
SON & Co., [1927] 1 Ch. 562; 96 L. J. Ch. 
148; 136 L. T. 796; [1927] B. & C. Rt. 47. 


8645. Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. | 

3648. Add. Annotation :—Refd. Paddy v. Clutton, 
[1920] 2 Ch. 554. | 


3652. Add. Annotation :— Refd. Re City Equitable 
Fire Insurance Co. (2), [1980] 2 Ch. 293. 


3653. Add. Annotations: —Folld. Paddy +.'! 
Clutton, [1920] 2 Ch. 554. Distd. Av | 
National Benefit Assce., [1924] 2 Ch. 380. 





N.F. Fe City Life Assce. (1925), 42 T. L. R. 
45. 


{ 

3654. Add. Annotations :—Consd. Re City Life | 
Assce. (1925), 42 T. L. R. 45. Mentd. Paddy 
v. Clutton, [1920] 2 Ch. 554. | 

3655. Add. Annotation :— Consd. Ite A Debtor, | 
[1927] 1 Ch. 410. | 

8656. .1dd. Annolation : — Consd. Re Kenton, Liv p. 
Fenton Teatile Assocn. (1980), 99 La Jd. Ch. 
358. 

3660. Add. Annotation :—Refd. Ellis’ Trustee v: 
Dixon-Johnson, [1924] 2 Ch. 451. 

3661. Add. Annotation :—Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 131 L. T. 652. 

3662. Add. Annotation :—Refd. Re A Debtor, | 
{1927} 1 Ch, 410. 

3663. Add. Annotation : —Refd. Re (ity Equitable 
Fire Insurance Co. (2), [1980] 2 Ch. 203. 

8665. Add. Annotation :—Refd. Ke City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 203, CG. A. | 

3667. Add. Annotations : —Distd. Re City Equitable 
Fire Insurance Co. (2), [1980] 2 Ch. 205. | 
Refd. fe Fenton, £xr p. Fenton Textile | 
Assocn. (1930), 99 L. J. Ch. 358. 

3672. Add. Annotation: —Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 203, ©, uA. 





3678. Add. Annotations:——Consd. Paddy v. 
Clutton, [1920] 2 Ch. 554; fe National | 
Benefit Assce., (1924) 2 Ch. 339. Apld. 


Re City Life Assce. (1925), 42 T. L. R. 45. | 
Consd. fe City Kquitable Fire Insurance Co., 
{1930} 2 Ch. 293, C. A.; de Fenton, £2 p. 
Fenton Textile Assvcn. (1930), 90 L. J. Ch. 


a 


services to be paid for by supply of 





3 
goods.}—Held: there wae a mght of | 8 iii 
set-off.—e McMcrrey & Co., be p. | ,, 2°48 iil. aie 
JAMES (M. A.) & SONS, [1924] i co. are disclaimed 


D. L. R. 737.—CAN. 


PART X. SECT. 1, SUB-SECT. 3. 


3646 i. Arrears of rent-——Agarnest sum 
due for grass seed.|\—Held: the land- 
lord could exercise the right of set-off. 
—He GRANTHAM, Ez p. DOYLE, [1923] 


ete 





D.L. R. 94; 4C. B. R. 168.~—CAN, « N. ZL. Ht. 1163.- N.Z. 


Assignees upon the bkpcy. of a share- 
holder, & if for purposes of preuf an 
estimate is mude under Bhpcy. Act, 
10908, 6. 111, of the amount clainabl 
in respect of future calla thercun, the 
' co. may set off against such amount 4 

sum due by the co. to bhpt for rouds 

supplied by bim.—Jte ANDERSON, (1923) 


Vol. IV.—Bankruptcy. Cases 3621—3696a. 


358. Refd. Ellis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451. 

3679. Add. Annotation :—Refd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

3680. Add. Annotations :—Consd. Re City Life 
Assce. (1925), 42 T. L. R. 45. Refd. Klis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Re Fenton, Lae p. Fenton Textile Assoen. 
(1930), 99 L. J. Ch. 358, 

3681. Add. Annotations :—Mentd. A.-G. v. De 
Keyser’s Royal Hotel, [1920] A. C. 508; 
Verschures Creameries v. Dull & Netherlands 
S.S. Co., [1921] 2 kK. B. 608; Edwards v. 
Motor Union Insce., (1922] 2 K. B. 249; 
Anderson v. Equitable Lile Assece. Soc. of 
United States (1926), 134 L. T. 557. 

3689. ldd. Annofutions: Refd. Re Fenton, kw p. 
Fenton Textile Assocn. (1930), 99 LL. J. Ch. 
358; Re City Equitable Fire Insurance Co,, 
Ltd., [1980] 2 Ch, 208. 

8695. Add. Annotation :—Refd. Baker v. Lloyd's 
Bank, [1920] 2 K. B. 322. 

3696a. Shares deposited as seourity for debit 
balance owing to bankrupt—Unauthorised 
sale by bankrupt.|—Deft. opened a specula- 
tive account with a firm of stockbrokers & 
deposited with them as security for any debit 
balance which might from time to time be 
owing by him on that account the indicia of 
title to various bonds & shores. including 
certain rubber shares. In 1920 the tirm sold 
the rubber shares without the knowledge 
or authority of deft., who was kept in 
ignorance of the sale till after the bkpcy. of the 
firm. On Feb. 16, 1922, a receiving order 
was made against the firm & they were 
adjudicated bkpt. In Feb. 1923, the trustee 
in bkpcy. of the firm rendered deft. a final 
account, Which, after giving credit to deft. 
for the proceeds of the sale of the shares, 
showed w balance due from deft. In an 
action to recover that balance the trustee 
claimed that the rights of the partics ought 
to be adjusted under the mutual credits 
clause of 1914 Act, as at the date of the 
recelving order. The judge, in ordering an 
account to be taken, directed that the value 
of the shares, to be ascertained when the 
account was certifled, tlat being the date 
when the shares ought to have been returned 
to deft., should be set off against the claim of 
the trustee :—Held: the brokers could not 
have maintained an action for their debt if 
they were not in a position to hand over the 
shares against payment, & the trustee in 
bkpcy. had no higher right; no question 
of set-off arose under the mutual credita 
clause of 1914 Act, the right of deft. being to 
a return of the shares in specie; & in the 
special circumstances of the case the order 
of the judge was correct.—KLuIs & Co.’ 
TRUSTEE v. DIXON-JOHNSON, [1925] A. C. 
489; 94 L. J. Ch. 2213; 183 L. T. 60; 41 
TT. L. R. 336; 69 Sol. Jo. 495; [1925] 
B. & C. R. 64, H. L. 








aa shares in @ 
y the official | 


PART X. SECT. 1, SUB-SECT. 4. 


sm. (Claim by creditor to share of 
| profds in business—Claim by insoli crt 
for damages for breach of contrat te 
1 Jrurchase ness.}—TTeld: the case 
was one of mutual dealings.-—Jiibss. 
v. KAS GOON OFFICIAL ABSIUNTE (1927), 

| L. kt. 6 Ran. 46.~ IND. 
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Cases 3697—-3945a. HEINGLISH AND Empire Digest SUPPLEMENT. 


3697. Add. Annotation :—Refd. Baker v. Lioyd’s 
Bank, [1920] 2 K. B. 322. 


3702. Add. Annotation :—Refd. Baker v. Lioyd’s 
Bank, [1920] 2 K. B. 822. 


8707. Add. Annotations :—Folld. Ite City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 293. 
ra Re City Life Assce. (1925), 42 T. L. R. 


8708. Add. Annotations :—Refd. Re City Po lot 
Fire Insurance Co. (2), [1930] 2 Ch. 293; 
Re Fenton, Hx p. Fenton Textile aoe 
(1930), 99 L. J. Ch. 358. 


3714. Add. Annotations :—Asto (2) Consd. Re City 
Life Assce., [1926] Ch. 191. Refd. Ellis’ 
Trustee v. Dixon-Johnson, [1924] 2 Ch. 451; 
Re Fenton, &e p. Fenton Textile Assocn. 
(1930), 99 L. J. én. 358; Re City Equitable 
Fire Insurance Co. (2), [1980] 2 Ch. 293. 


8719. Add. Annotations:—Consd. Paddy »v. 
Olutton, [1920] 2 Ch. 554; Ellis’ Trustee v. 
Dixon-Johngon, (1924] 2 Ch. 451. Refd. Re 
National Benefit Assce., [1924] 2 Ch. 339; 
Re City Life Assce. (1925), 42 T. L. R. 45; 
Re City Kyuitable Fire Insurance Co. (2), 
[M80] 2 Ch. 203; Re Fenton, ke p. Fenton 
Textile Assoen. (1030), 99 L. J. Ch. 368. 

8727. Add. Annotation :-—Refd. Re Fenton, Hr p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
3658. 


8789. Add. Annotations: —Consd. Paddy vv. 
Clutton, [1920] 2 Oh. 554; Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Oh. 451. Refd. Te 
National Benefit Assce., [1924] 2 Oh. 3389; 
Re City Life Assce. (1925), 42 T. L. R. 45; 
Re City Kquitable Fire Insurance Co. (2): 
[1080] 2 Ch. 203; #e Fenton, Kr p. Fenton 
Toxtile Assocn. (19: 30), 98 L. . Ch. 358. 


8740. Add. Annotations :—Consd. Re Debtors (No. 


771 of 1926) (1926), 43 T. L. R. 9. Refd. Re 
Fredericke & Whitworth, Fz p. Hibbard, 
{1927} 1 Ch. 253. 

3740a. ———.]—-Applt., the managing director of 
aco. which was insolvent, recovered judgment 
against the co. for re ayment of money lent 
by him to the co. Shortly afterwards, the 
provisional liquidator of the co., which was 
si ag in Apr. 19265, ordered to be 
woun Dr paid to applt. the amount for 
which he had recovered judgment, & in Apr. 
1926, an order was made in the winding up 
upon appit. to repay to the liquidator that 
amount, on the ground that the payment to 
him by ‘the liquidator was void as a fraudu- 
lent preference. In consequence of applt.’s 
non-compliance with that order, a bkpcy. 
notice was served upon him, & a receiving 
order made against him, the registrar refusing 
to allow applt. to set off against the amount 
he had been so ordered to repay to the 
liquidator the sum for which he had recovered 
be seer against the co.:—Held: applt. 

ad not, at the date of the receiving order, 

any valid or effectual right of set-off in respect 
of the sum he had been ordered to repay to 
the liquidator.—He A DExsTor (82 of 1926), 
{1927} 1 Ch. 410; 136 L. T. 349; sub nom. Lie 
MUMFORD, DEBTOR v. PETITIONING CREDITOR, 

Ea p. OFFICIAL RECEIVER, 96 L. J. Ch. 75; 

[1926] B. & C. R. 165, D. C. 

8741. Add. Annotution :—Refd. Re A Debtor, 
{1927} 1 Ch. 410. 

3750a. .| Groom v. West (1838), 8 
Ad. & El. 758; 1 Per. & Dav. 19; 1 Will. 
Woll. & H. 638 ’ 8L. J. Q. B. 25 ; 112 FB. RB. 
1025; sub nom. Goom v. WEsT, 2 Jur. 940. 

8769. Add. Annotations :—Distd. Re Pennington & 
Owen, [1925] Ch. 825. Consd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 








Part Xl.-—Joint and Separate Estates—Bankruptcy of 


Firm or 


8793a. One partner a company-—Compulsory wind- 
ing up—Rights of trustee.])—Where a recviv- 
ing order was made against a tirm consisting 
of an individual & a co., & subsequently an 
order was made for the compulsory winding 
up of the co., & liquidators were appointed, the 
ct. directed that the administration of the 
bkpcy. should be conducted by the trustee in 
bkpey. & that assets collected by the special 
manager who had been appointed in the 
us cy. should be handed over to the trustee 
kpcy. Leave was given to amend the 
proceedings by making the petition & receiv- 
ing order against the partners ‘“ other wee 
cen ae Dosree & Co., [1929] B 


$832a. Claim under covenant void = creditors 
PART X. SECT. 5, SUB-SECT. 1. 


of pss i. How ifcchet es ek losi— o. BF “n.' 390 0.—CAN, 
Proo. aa hg ae }— Leena 
pai 637 ; 61 0. L. RB. Poe ie —., 


PART XI. SECT. 1. 

3788 v. —The separate cred!- 
tors must be sat ed in full erage ibe 
pert ership oredators can rank, 

artnerebip asseta, the sr 
ereditorn must first be satisfied in full 
before the aoparate creditors can rank 
—Re TaYLor wv. Levers, [1923] 3 





sp. Affect 
firm. ‘ 


CREDIT MEN's TRUST 


» KR. 1134; 52 0. L. R. 201; 2 


Ex 
iene D. L. R74; 80.B. R.4 
of authorised assign 
}—An authorised assignment by a 
tes also of 


hegre Bis 
Spivak, (1927} 1 D. L. - ary But : f1v37] 


Partner. 


—Postponed to claims of joint creditors of 
partnership—é& of creditors against separate 
estate.]|—-He CUMMING & WEsT, £x p. NEILSON 
& CralG v. TRUSTEE, No. 7155a, post. 


8900. Add. Annotations :—Refd. Re Biddulph, 
Ex p. Burton (1843), 83 Mont. D. & De G. 
364; Stroud v. Gwyer (1860), 28 Beav. 130, 


8045a. Estate of undischarged bankrupt partner— 
Second bankruptcy of partner—Unsatisfied 
balance of joint Habilities in first bankruptcy.] 
—T. & M., partners in a firm, had been 
adjudged bkpt. ; ; bkpt. M.'s discharge had 
been refused, & there were unsatisfied joint 
debts in the ‘bkpey. of the firm; & a subse- 
quent receiving order was made against M. 
under which he was 3 again adjudged bkpt. — 


'L. R. 201; 2 | 1W. W.R.162; 22 Alta L. R. 487.— 
CAN 


Re Daum & st. Afotion by trustee to ceri tl 
declared ner in bankru Th 
Mownow (Ont.), | Debtor salted tn te Moca Lee Cou: 
LARD, {1925} 4 D. L. R. 370.—CAN, 
meen OY PART XL SECT. 3, SUB-SECT. 2—C. 


are a 
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Held: under 1914 Act, s. 33 (6) & s. 39 (1), 

the unsatisfied balance of the joint liabilities 

of the firm could be proved in the subsequent 

bkpcy. of M. by the trustee in the first bkpcy. 

oan Moss, Ez p. EVERITY (1928), 98 L. J. Ch. 
; [1923] B. & C. R. 186. 


4019. ry Annotation :—-Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. ©. 118. 


4068. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 118. 


4069. Add. Annotations :—Refd. ive Gunsbourg, 
{1920} 2 K. B. 426; Moore v. Flanagan, 
{1920} 1 K. B. 919. "Mentd. R. v. Paulson, 
{1921} 1 A. O. 271; Anderson «. Equitable 
Life Assce. Soc. of United States (1926), 134 
ue iS oo Bennett v. Whitehead, [1926] 2 


4080. Add. Annotation :—Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. C. 113. 


4102a. ——— Separate personal guarantees of 
partners.|— Re Durron, MaspEy & Co., Ea p. 
MANCHESTER & LivERPOOL District BANK- 
InG Co., No. 3375a, ante. 


4108. Add. Annotation :—Consd. Re Dutton, 
Massey, Ea p. Manchester & Liverpool 
District Banking Co., [1924] 2 Ch. 199. 


4116a. Right to administration of partnership 
assets.J—(1) Where a partnership bas been 
dissolved by the bkpcy. of one partner, the 
general rule that the solvent partner is entitled 
to have the administration of the partner- 
ship assets does not apply when such solvent 
partner is an infant, but, semble, such solvont 
infant partner may apply to the ct. by an 
adult next friend to have such administration. 
(2) Whoever the liquidating person 1s, whether 
the solvent partner or the trustee as repre- 
senting the bkpt. partner, he holds the 
partnership assets in trust for discharging the 
partnership liabilities, & if, to the know- 
ledge of any one dealing with the liquidating 
person, there has been any misapplication of 
such assets, the person so dealing 1s account- 
able for any part of the assets which he may 
have received.—Re BnDAUCHAMP BROTHERS, 





Vol. IV.—Bankruptcy. Cases 3045a—428la. 


4133. Add. Annotation :—Mentd. Brocklebank v, 
R., (1925) 1 K. B. 52. 


4152a. Right to follow assets misapplied—Against 
party with notice of breach of trust.] —/e 
BEAUCHAMP BroTHERS, Ez p. Carr, No. 
41l1l6a, ante. 

4165. Add. Annolation: Distd. Re Douglas, dir p. 
Douglas’ (James) Fxors., (LO50] § Ch. 3f2. 


4167. Add. Annotation: Consd. Re Douglas, kr De 
Douglas’ (James) Eaxors., [1930] 1 Ch. tz 


4172. Add. Annotation: Refd. Ne Douglas, Au p. 
Douglas’ (James) Ewors., [LO80] Ph. 3 tz. 


4186a. Share of deceased partner ascer- 
tained before adjudication.| The rule thot 
inthe bkpey. of atirm the evors. of a decensed 
partner may not prove in competition wath 
the creditors of his surviving partners may be 
inapplicable when the share of the deveased 
partner has been ascertamed before the adju- 
dication in bkpcy., & no jomt liability can be 
shown to exist. On the death of a partner in 
a London firm a sum was found due to his 
estate from the surviving partners in respect 
ot his share in the business, & certain claims 
& accounts betweon the deceased partner 
& another firm ain Dundee, of which during 
his lite he was also a partner, & which firm 
was after the death ot the deceased partner 
a creditor of the London firm, were also com- 
rromised & settled by his exors. before the 
biney. of the London firm: Jleld: the 
proof of a debt put in by the deceased 
partner’s exors. in the bhpcy. of the London 
flrm ought to be admitted.—Ae Doua.as, 


ite pp. Douglas’ (JAMES) EXECUTORS, 
[1980] 1 Ch. $125 142 EL. T. 3870; [1929] 


Bo & C. RR. 76; 
DovGLAS « 
le J. Ch. 07, 


Add. Annotations ;—-Apld. Houghton  ». 
Nothard, Lowe & Wills, [1028] A. C.1. Refd. 
Houghton v. Nothard, Lowe & Wills (1927), 
447. L. I. 76, 


sub nom. Re DOouGLAsS, 
lity vy Myers (J. #.), 90 


4217. 


Part XII.—Priority of Debts. 


4279. Add. Annotation :—-Refd. Re Webb (Smith- 
field, London), [1022] 2 Ch. 369. 

4281a. ** Local rate ’’—-Land drainage rate.) 
—A land drainage rate levied by a drainage 











PART XI. SECT. 6, SUB-SECT. ae 


——— ee ee eee 


board constituted under Land Prainage Acts, 
1861 (c, 133), & 1918 (c. 17), is a local rate 
entitled to preferential payment within 1014 
Act, s. 33 (1) (a).—He ELLwoop, (1927) 


en wwe mee eee = me —~ — one me 


distribution in bkpcy. in priority to 4280 il. —-—~ ——— Water rate.}—He 
5a. eae lo elaim for money other unsecured creditors, but it fs | AN AKRANGING DeEsror, (1921) 2 
orig oO partner tneifecton. dus merely a right of preference in the | 1. HK. 1.—IR. 
son. }—Re ALEEAM, [1926] 1 | adminintration of the euxtate.-He 4z80 i, —— TAght nates. ] Hee 
EN Se 58 0. L, R- 14137. B. R. eo es Me Hatred arte (Cire), ine rae rie rr a ; 
- den . o da ? TY ‘ 1 4 
2C. B. RB. 138.—CAN. up 360%: 18 Sask. L. Tc oAN. 


PART XII. SECT. 1, SUB-SECT. 8. 


sb. Claim Hon ar 


Workmen’s Compen- 
sation Bourd— 


‘or arrears of payment ne 


——~.J-—- Where the Crown is 
nsecured creditor for taxes owing 
by bkpt., the Crown will take prefer- L. R. 
ence over all other 


roe ie —— Electric power rutes. }— 
iis meee te DELICATHNSEN, {1926} 1 
; 660. L. kh. 110; & 


creditors 8. o  OAN. 


OB. 1 





N’ @ COMPENSATION BoarD v. Epa in respect of those taxes.—He NOEL, 
(192 i D. L. R. 878; 1924) eg | &z Ez p. GRAVELBOURG TOWN (1922), 85 1947 Cc.” (ea ee Ss a 
R. 666; 20 Alta. L. t. 385.— KR. 154; 20. B. R. 645.—€ rates *’ in above aub-nect. moans the 
CAN | ne ——~.}-~Re STANDARD PHARMACY, price which any liencee is required 
Bg of priority. 1— Re a Lrnp., Re ALBERTA PROVINCE’A CLAIM | to pay for the timber to be cut undor 
SYEn, Ez OREMEN'S COME ENGA A>} aie) “i19%6) 2D. 1. R. 300; (1926) | his licunce, & does not mean the“ taxes, 
oan “gut ), 1927) 3 D. L. 1 W. W. R. 773.—CAN. rates, or assessments”? which under 
aii 36.8 wa ute ind claim of Landon’ | eh lod of imposad uptn the Seb 
o a m oO. © levied o posed upon tho debtor 
PART XII. SECT. 1, SUB-SECT. 4. | for arreara of rent aa te GRANTHAM, or upon any property of a bkpt. ander 
sd. General rule }—The 3D. 94; | any law, Dominion or of the I’10 


| ae Crown has Ez p. DUYLE 
& prerogative right to be paid upon a | 4C. B R. 168. 


{1923 
—0O. 


vinee.—e Harpy, (1920) 1 D. L !. 
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Cases 4981a—4333. EXNGLIsH AND Empire Dicest SuPPpLEMENT. 


1 Ch. 455; sub nom. Re ELLwoop, Ez p. 
River DEE DRAINAGE BOARD v. HOooson, 
136 L. T. 696; 


96 L. J. Ch. 170; 
B. & C. R. 53, D. CO. 


4284. Add. Annotation :—Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 
——— Helping employer to perfect 
invention—Under agreement for payment 
out of profits..—Where a clerk assisted his 
master in perfecting an invention, for which 
a patent had been obtained, upon an agree- 
ment to be paid out of the profits, but which 


4295a. 





300; 63 0. L. R. 246; 10 C. B. R. 288. 
—CAN. 


bi. ———~ ———. }+—Re INTERNATIONAL 
Mutat Wonrgs, Lro., Hz p. R., (1925) 
1 D. lL. R. 309 . 5 C. B. It. 378.—CAN. 
b if. J-——CANADIAN Cr&mDIT 
Mrn’s Trost ASsoon. v. KDMONTON 








Orry, [1925] 2 D. L. R. 625; (1925) 1 
WwW, W. R. 747; 21 Alta. L. BR. 160; 5 
CG. B. Rf. 587.—-CAN. 


b ii. -—— Muntcipal ftares.|—Ilte 
OANADA PRESERVING Co. (Ont.), [1928] 
2 D. L. Kk. 529 ’ 10 C. B. lt. 63.-——CAN. 

01. —— Business tares.|—le WEST 
(PF. Kw.) & Co. (1921), 62 D. L. RR. 207 ; 
50 oO. L. hk. 631 > 2 O. B. R. 3.—CAN. 

oii, ——~ ——.]—Whero a township 
or municipality is, by a provincial 
statute, made a preferred creditor in 
respect of business taxes, this profor- 
onco disappoars when the statute is 
repealed by a dominion tstatute.—He 
NorL, fix p. GRAVELBOURG TOWN 
(1022), 65 D. L. R. 7543; 260. B. RR. 
5415. AN, 

0 fit, ——-  -—--.J—- A. municipal 
corpn. is not entitled by Bkpcy. Act, 
gk. 61 (6), to priority over other creditors 
of eat ie for business taxes in respect 
of which no distress has beon madvu.— 
Re Cecitian Co. (1922), 69 D. L. RR. 
679; 610. L. R. 619; 20. B. BR. 510. 
—OAN, 


iv. jJ—A city is in 
respect of business tax a secured 
creditor.- ~-Re MATHEARON, fox p. PRINCK 
ALBERT nny). (19241) 1 D. L. R. 260; 
1192411 W. W. RR. 129; 18 Sask. L. hk. 
3.—CAN. 

OV. ——— -——.]—Re STANDARD 
PHarmacy, Lrp., Re ALBERTA J) RO- 
VINOE’s CLAIM (Alta.), (1926) 2D. 1. h. 
300; [1926] 1 W. W. KR. 773.—CAN. 

6 vi. Dominion tares-— Over 
taxes due to municipality.)—Held: 
Dominion taxes preferred.—Re ADAMS 
SHor Co., Kz & TOWN OF DENE- 
TANGUISHENK, (1923) 4 D. L. R. 927.— 











o vii. —-—- Income tar.]— Re Lu 
Buiane, (1924]3 D. L. RR. 256.-—-CAN. 

o vill, ——— ———. }—Fl eld: balance of 
income tax entitled to priority.—Le 

© ix. -- -- ——.J—R_ ov. LITHWICK 
& Corus (1923), 20 Exch. OC. 1. 293.— 
CAN. 

ox. -—— Poll tar.)~+Re LE BLANo, 
(1924) 3 D. L. R. 256.—OAN. 

o xi. ~-— Sales tares.)——Held: the 
Crown waa ontitied to priority over all 
other unsecured creditors in respect of 
sales taxes. —He Wrat (F. K.) & Co. 

1921), 68 D. L. R. 772; 500. L. R. 
31 > 2 Cc. B. kh. 3.— CAN. 

o xii. .}—Heild : a creditor 
could not rank as a secured creditor ip 
priority to the claim of the Crown for 
taxes on salea of goods to debtor.— Jie 
NICHOLSON Satna & SERVICE CORPN., 
as DD L. R. 693; 4C. B. R. 692. 


—— War revenue tares.}—See cases 
in Part X1L., Sect. 1, sub-sect. 6, post. 
o xiii. Taxes assessed prior to 
assigninent.J—Held > the city had a 
preferential lien on the goods of the 
assignor for the above tares.—He 











[1927} proving f 


no reference to his duties as 


agreement 
clerk =F he was not precluded from 


his remuneration as a clerk, or 


from recefving three months’ salary in full.— 


Sm. 662; 


90 


McKevzig, [1924] 1 W. W. R. 169; 
4 C. B. KR. 492.—CAN. 

di. ——.]}—Held : debtor’s chattels 
aubject to seizure for arrears of taxes 
by the municipality even in the hands 
of the trustee.—Jte HARRISON (1922), 
69 D. L. BR. 658; 61 0. L. R. 6343 
2C. B. R. 360.—CAN. 


d if. ——.]—Re LAURANCE (19283), 
55 O. L. R. 106 ; 4 (on B. R. 349.—CAN. 


sl. Claim of inspector of taxzation.] 
169 ’ 4 Cc. B. hi. 492.—CAN. 


PART XII. SECT. 1, SUB-SEOT. 5, 


sm. Bias of court in favour of 
creditor.}—-The right of a creditor for 
arrears Of wagos to stand as a preferred 
creditor will be construed by the ct. 
with a bias in favour of the creditor.— 
Ite Corson Snor Co., [1924] 1 LD. L. ht. 
555.—CAN. 

4285 ix. After judgment re- 
covered.}—The claim of a wage-cearner 
to ~ fority for his wages remains 4 
eclain, for wages even after judgment 
has been recovered.—BALL v. ‘THORNE 
(1920), 46 O. L. R. 2613 60 D. L. XR. 


85.-—CAN. 

4285 x Earned within three 
months of bankruptcy.]— eld: a 
workman cowd only rank as a pre- 
ferred crogitor for w earned within 
three months of the bkpcy.—RoppEN 
v. GOODMAN (1022), 67 D. L. R. 635.— 
CAN. 

4285 xi, ——— JjJ—Teli: the 
director & president & the director & 
pecrotary-treasurer of bkpt. co. were 
entitled to priority for wages or 
salaries in respect of services rendered 
to bkpt. co. during the three months 
before the date of the assignment.— 
dvte EASTERN ONTARIO MILK PRODUCTS 
Oo., (1923) 1 D.L. Rk 5913 62 0O.L. R. 
67 ° 21 QO. WwW. N. 483.—CAN. 


4285 xii. J)—Held: a 
claim for wages was not entitled to 
riority not boing eurned within 
hreo months immediately preceding 
the receiving order.—Zte CONTINENTAL 
PUBLISHING Co., kz p. Davis & Stm- 
MONS, eae 1D... 339; 40. B. R. 
343. AN, 


4285 xiii. S. P. Re OLYmpia CaFre 
Co., LTv., Ex p. BEDALI (Man.), [1927] 
1). L. R. 907; (1937) 1 W. W. R. 
131.—CAN. 

Dahle! whee Goods <phiined Bernice 
pay when s shipn ervices 
rendered more than three months before 
bankruptcey—Goods shipped within three 
months of bankruptcy.J—Held: the 
salesman could not rank as a preferred 
creditor in respect of such commiasion. 
—Re HeRcuLtes Rusner Co., Hr p. 
ALLAN, [1924] 1 D. L. R. 9993 ¢ 
C.B R. 555.—CAN. 

4285 XV. AUlowaance for ex- 
penses.}-—Where a person ts employed 
as a travelling salesman & is given his 
expenses in addition to his salary, he 
may claim to stand as a preferred 
creditor as regards both his salary & 
his expenses.—Re Corson SHor Co., 














ee 








4289 ia. _———— ——— .j}— A 
travelling salesman, selling ods on 
commission, was allowed by debtorco. 
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Re are 
469; 14 Jur. 405; 64 E. R. 651. 

4298. Add. Annotation :—Consd. 
Regent’s Garage & Engincering Co. (1920), 

. J. K. B. 783. 

4333. Add. Annotation :—Mentd. Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202. 


. HickiIn (1850), 3 De G. & 
2 J. Bey. 8; 14L. T. O.S. 


Moriarty v. 


to sell their poods at specified prices, 
any goods sold by him to be invoiced 
to the customer at the price at which 
he suld, & he to bo allowed the differ- 
ence between tho net price & his selling 
price :—Held: not entitled to priority, 
—Re Speciatiry Bacs, Lrp., [1923] 
1D. L. R. 827; 53 O. L. 
3C. B. R. 617.—CAN. 

4292 i. Accountant — Monthiy 
salary— Part time employment.}—Held : 
he was a servaut & entitled to rank as 
a preferred creditor.—Re GORDEAN 
FURNITURE Co., Wx p. SLADDEN, [1923] 
4 Dp. L. ht. 1198; (1923) 3 W. WwW. R, 
630.— CAN. 

4298 i. Company official — 
Director.|—The mere fact that a 
director who claims priority for wages 
is a superior officer of a co. does not 
of itself deprive him of priority. The 
real question ia whether the person 
making the claim has contracted to 
reuder service to the co. beyond what 
would come within the scope of his 
duties as a statutory ofticer.—Zir 
EASTERN ONTARIO MILK PRODUCTS 
Co., Brea te bD.L. RR. 591; 210.W.N 
483; 520. L. R. 67.—CAN. 


PART XII. SECT. 1, SUB-SECT. 6. 


h i, ——.]—Tho preferential rights of 
@ landlord sare restricted as provided 
by Landlord & ‘Tenant Act, 8. 38, & 
a landlord cannot claim to rank as a 
preferred creditor in respect of suns 
voluntarily paid by him for tares 
owl by bkpt.—Re Crystan, [1926] 
2D. L. R. 840; 59 0. L. lt. 44.— CAN, 


h ii. Under Landlord’s Rights 
(Bankruptcy) Act, 1924 (c. 12) (Alta.), 
s. 3.J]—The above sect. entitles a land- 
lord to priority to the extent of the 
amount limited thereby over all 
bkpt.’s secured creditors, including tho 
Crown.—He STANDARD PHARMACY, 
Lrp., Re ALBERTA PROVINCE'S CLAIM 
(Alta.), {1926} 2 D. L. HK. 300; [1926] 
1 W. W. h. 773.—CAN. 

h_ fii. Cannot be deprired of 
prefercntial ien— Except by agreement.) 
—He MILNER, Ex p. FORRES (Ont.), 
he 2D. L.R. 988; 7C. B. R.319.— 


R. 3553 














si. Special ccvenant } 
— Held: notwithstanding a olause 
in a lease as to acceleration rent, the 
landlord was only entitled to rent for 
the time the premises were occupied 
by the trustee.—CaNADIAN CREDIT 
Men's TRUST ASSOON. v. MONKA (1924), 
34 B. Cc. R. 99.—CAN. 

sn. Arreara of rent—Priorily over 
—War revenue taxes.)—Ke SOLOMONA 
Bocuner For Co., (1924) 1D. L. R. 
685; 530. L. R. 497; 240. W.N. 42. 
—OAN 




















sp. -}—-The Crown 
claiming under War ltevenue Tax Act 
& a landlord for arrears of rent rank 
inter se according to their priority in 
556; 4 Cc. B. R. 698.—CAN. 

sq. ——— —— Sales taz.}—Re CaLcus 
Co., Lrn., Ex p. McGume, [1925] 3 
Dp. L. R. 809; 57 O. L. R. 2723 5 
Cc. B. R. 7633 revsg., {1925} 2 D.L. R. 
946.—CAN, 


sY. Tares adte under 








43348. Wife—In respect of annulty 


Income 
HuMBERSrPONE COAL Co., LYrp., 
NaATiovaL Trust Co., Lp 
D, L. R. 154; [1925] 2 W. W. R. 68: 


for main- 
tenance of husband’s household.|—-Where an 


annuity is secured to a wife by an ante- 


nuptial settlement to be expended in main- 
nis the husband’s household, the wife 
cannot, on the husband’s bkpcy., claim to 


be paid the amount in preference to the other 
creditors.—BIRKET? v. Purpom, [1895] A. C 
371; 11 R. 184, H. L. 


4335a. ——- —— Bond to secure annuity taken in 


payment.]—Where a woman lends money to 
her husband [to help him in his business] & 
then accepts from him, in lieu of the money 
lent, a bond to secure an annuity payable by 
him for her life, & he subsequently is adjudi- 
cated bkpt. or dies insolvent, she may claim 
in the bkpcy., or in the administration by the 
ct. of his estate, for the value of the annuity 
in competition with the creditors of the 
husband.—Re SLADE, CREWKERNE UNTTED 
BREWERIES, Irp. v. SLADE, [1921] 1 Ch. 160; 
a J. Ch. 656; 124 L. T. 282; 64 Sol. Jo. 
668. 


4336. Add. Annotations :—Consd. Re Slade, Crew- 


kerne United Breweries v. Slade, [1921] 1 Ch. 

160. Distd. Re Cumming & West, Ex p. 

eee & Craig v. The Trustee, [1929] 1 Ch. 
34. 


War Tax Act, 1917.}—TIte 
Ur p. 
{1925] 3 


B. OR. 


: 7193 revag., [1925] 1 
W. R. 964; 


5 C. B. R. 639.—CAN. 





upon the property of a dobtor in favour 
of the Crown, & directing that) this 
Hen shall provall, notwithstanding the 
rovisions of the Bhpes. Act, does not 
n terms repeal the Bhpcy. Act; 


Vol, IV.— Bankruptcy. Cases 4884a—4353q. 


4388. Add. Annotation :—Refd. Re Wombwell 
(1921), 37 T. L. R. 625. 


4342. Add. Annotations :-—Consd. 
Finance & Guarantee Corpn. (1980), 69 
I, Jo. 283. Refd. Re Wilson, Ex p. Sala- 
man, The Trustee v. Keith, Prowse (1925), 
133 L. T. 814. Mentd. Re Wigzell, Ex p. 
Hart, [1921} 2 K. B. 835; Scranton’s Trustee 
v. Pearse, [1922] 2 Ch. 87. 


4345. Add. Annotation :-—Refd. Dennistoun v. 
Dennistoun (1925), 69 Sol. Jo. 477. 


4358. Add. Annotation :—Refd. Re Slade. Crew- 
cig United Breweries ». Slade, (1921] 1 Oh. 


4353a. Debt left on deposit with debtors.) 
—A creditor for 1 sum of £100,000 of a tirm 
of merchant bankers in May, 1918, agreed 
with the debtors to leave the dobt on deposit 
with them until Jan. 1032, at interest, with 
commission to be paid to nominees of the 
creditor—namely, O. & his family; & it 
was further agreed that O. should be credited 
with a sharo of the firm’s profits, which in 
fact he subsequently drew from the firm. 
In July, 1920, the debt was, by the direction 
of the creditor, transferred in the books of 
the debtors to F., who agreed with the debtors 


Re Regent 











tl. —— J—Farnaus & GLRN 
INSOLVENT Karat (1881) 23 Nfld. 
L. R. 27.-—NFLD. 

4331 1. Judgment — creditor -- Regta- 
tered certificate of yudgment.J—~—A judg- 
mont oroditor of a bkpt., who has 


st. —— Fees & expenses of 
trustec.|—-The trusteoc'’s claim for his 
fees & expenses always precedes the 
Crown’s clatin for taxes under War 
Revenue Tax Act, but if the landlord's 
claim arose anterior to that of the 
Crown, then the trustee’s claim will 
count after the landlord’s & will pre- 
cede the Crown’s claim.—He Davis, 
ea 3 D.L. R. 556; 4C. B. R. 698.— 


sw. Covenant by tenant to paytares & 
other expenses.}—A landlord can only 
rank as a preferred creditor In respect 
of arrears of rent, & this is so even 
where the Icase stipulates that the 
tonant shall make other payments, 
namely a portion of the taxes & costs 
of heating the premises.—He STANLY 
MrLuia Co. (1924), 27 O. W. N. 123; 
affo., pot 3D LL. R. 40; 40. B. R. 
655. ° 

sx. Costs of distress.}—He McKENZIk, 
[1924] 1 W. W. ht. 159; 40. B. 
492.—C 


PART XII. SECT. 1, SUB-SECT. 9. 


fi. Debt not being debt for 
tares, rates or assexsments.}—The Crown 
in the right of a province has no 
priority over other creditors of bkpt. 
with respect to a debt due to tt which 
is not a debt for taxes, rates or asses9- 
moents.—Re CarRpston U. F. A. Co- 
OPERATIVE Assocy., Lrp., Re Pro- 
VINCE OF ALBERTA, [1925] 4 D. L. R. 
897: (1925) 3 W. W. R. 651.—CAN, 

f il. -}+—Re STANDARD 
PHaRwacy, LTD., Re ALBERTA Pro- 
VINCE’s Ciaim (Alta.), [1926] 2D. L. R. 
300; (1926) 1 W. W. 7173.—-CAN, 

r i. Sales taxes.}—Saloe taxes 
due to the Dominion Govt. under 
Special War Revenue Act (Dom.), 
1915 (c. 8), as by 10 & 11 
Geo. 5, c. 71, are merely debts duo to 
the Crown, not expressly chargod upon 
the asacta of debtor.— Re West (F. E.) 
& Co. (1921), 62 D. L. R. 2073 60 
oO. L. R. 631 : 3 Cc. B. R. 3.—CAN. 
(c. 47), amending Special War Revenue 
Act, 1915, & by sect. 17 making tho 
taxes to which it refers a lien or charge 


J.8. 




















the repeal of sect. 17, in 1925, by 15 & 
16 Geo. V. (c. 26), 8. 9, leaves tho 
prerogative right to prior payment in 
a case of bhpcy. untouched. By 
sects. 86 & 51 of the Bkpoy. Act, the 
Crown has surrendcrod its prerogative 
to be paid debts due to it in priorlty 
to dobts due to a subject, save ouly 
dobts that fall within sect. 51, sub- 
sect. 6.—Re Moone (1).) Co., Lrp., 
119zv8) 1 DL. R $83° 61 OO. Tl. Re 
434; 80. RB. RR. 338, 479 —CAN. 

rib. ————.] —l’r WiLNeR (Ont.), 
(1928)2D.L. RB. 396; 8C. B. R.616.—- 
CAN. 


ric, —— ——.]—/i’e A. Puccini & 
Co., (1929}2D.L. 2.558, 6380. L Kh. 
522; 10 C. B. . 408. CAN. 

r il. Charge againat goods ad- 
mitted as settler’s effecta )\—Ueld: to 
take priority over the fien for costs 
given an execution creditor —He 
WILEY, He ANTHONY Sat Co., Re 
Crown’s Cusroms DulKs CLAM 
11925) 4 D. L R 790; (1025) J 
W. e R. 683.—CAN. 

yr fii. ——— Health Insurance con- 
tributwns.}--On a claim for arreacs 
due in respect of Health Insurance 
contributions, alleged to be recoverable 
as Crown debta ranking next after tho 
usual preferential payments :—Ilfeld : 
Health Insurance contributions were 
recoverable only as a civil debt.—He 
LINDBAY, [1920] N. 128.—IR. 


r iv. Debt due to Land Com- 
mission.}—Held: a preferential debt. 
—Re MALoneEy, [1926] I. R. 202.—IR. 

sa. Surety paying Crown deht.J|—A 
surety who haa paid tho indebtedness 
of the ire al debtor to the Crown is 
entitled to stand in the same position 
as the Crown & to cxercise its remedies 
for the recovery of the debt.— Re PATHE 
FRERES PHONOGRAPH Cu. OF CANADA 
(1921), 64 D. L. R. 628: 50 0. L. R. 
644: 2C. B. R. 21.—CAN. 


PART XII. SECT. 1, SUB-SECT. 10. 
Fees & of trustee.}--—Sce 

cance Le Part vi, Sect. 5, sub-sect. 2, 
., ante. 


ti-— -—— 








.J—CrawrorD & Co. ». 
Hunters & Co. (1817), 1 Nfid. L. R. 


43.—NFLD. 
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registered a cortificate of judgment 
with the district regmtrar, 14 not ene 
titlod to om Tien against the estate for 
the coxuts inenurred in obtaining the 
Judgment le Yawoske (1922), 66 
D.L. 570; [1922] | W. WwW. R206; 
2C.B RR. 181.- CAN, 


di, - ~- .J- Welds tho trustoa 
must ae tho shertff's foes & charges, 
including poundage & the costs of the 
execution) creditor tn priority to all 
other charges or claims —e ToRON1TO 
Mrvan & Waar Co. (1921), 67 D. L. 
ee Te O. L. R. 287; 2C. B. . 138, 


sb. Costa of action continued by 
trustee— With authority of  court.}— 
Held: costa {nourred after the insol- 
veney preferrod -MYRERSON ». GREEN 
AU pets (1922), 68 D. L. IR. 209.— 


m i. Price of goods supplied to debtor 
-—W ath approval of trustee—For con- 
tinuation of businesa after bankruptry } 
—Held; accounta for such goods pre- 
ferred. —Fte Monriua, (1923) 3 Db. L. Rk. 
848; 63 O. L. R. 36.—CAN. 


ac. Money-lender.|-—In no case can 
a person who londs money to another 
before the latter’s bkpcy. rank as n 
referred creditor for the money Fo 
oaned.—RODDEN v. GOODMAN (1922), 
67 D. L. K. 635.—OAN. 


sd. Solictlor—Costa of F Aisha 
authorised assignment. |-—lte JACOBSON, 
Ez p. GOLDBERG (N. B.), [1927] 2 
D.L. RR. 363; &8C. B. RR. 258.- CAN. 


se. Arreura of maintenance of lunatic.) 
—A poron of unsound mind having 
died insolvent, arrears duo for mainte- 
nance to the institution where he had 
been kept were allowed after debta due 
to the wh, &in priority to the taxed 
costs of his com mitten ie Maavuine, 
{1923} 1 I. . 108.—IR. 


PART XII. SECT. 2, SUB-SECT. 1. 


4335 viii. ———- Payment of debt 
by unfe aa surety for huaband.) -/feld 





wife pot a deferred creditor  /ve 

BARRON, Ez p. BARRON, [1024] 4 

D. L. R. 1307; 40. B. 121) CAN. 
16 


Cases 4858a—4612a. Enoiisn AND Empire Diarest SUPPLEMENT. 


to leave the aebt on deposit with them until 
Jan. 1982, upon the conditions expressed in 
the former ment, as if F.’s name had 
been inse therein instead of the name 
of the original creditor. On Feb. 24, 1926, 
F.. transferred the debt in equity to 0., & 
on Mar. 2, 1926, the debtors had notice of 
that assignment. On Mar. 15, 1926, a receiv- 
ing order was made against the debtors on 
their own petition, & shortly afterwards 
they were adjudicated bkpts. Between 
Mar. 2, 1926, & the date of that order F. 
became indebted to the firm in the sum of 
£15,000 for moneys expended by the firm 
between those dates in taking up accom- 
modation bills drawn by F. on & accepted by 
the firm for which, as between F. & the firm, 
F. through not having eg ee the necessary 
funds, was liable, F..’s liability arising in every 


case from contractual liabilities undertaken 
ra gab + Held: upon the proper con, 
o &, — : upon e proper con: 
struction of the ent of May, 1018, the 
creditor did not advance moncy to the debtors 
on a contract that she should receive a share 
of the profite of their business within Partner- 
ship Act, 1890 (c. 39), s. 2 (8) (d), with the 
result that O.’s proof for the £100,000 was not 
liable to be postponed to the claims of the 
other creditors.— Re PINTO & 
NEPBEWS, Ea p. Des OLIVAES (VISCONDE), 
{1929] 1 Ch. 221; 98L. J. Ch. 211; 140L. T. 
587; [1928] B. & O. R. 188. 
4357. Add. Annotations :—Consd. Re Oumming 
& West, Ez p. Neilaon & Craig v. The Trustee, 
hag United Breweries v. Slade, [1921] 1 Ch. 


Part X1I1.— Distribution of Estate and Payment of Dividends. 


4366a. Agreement for distribution contrary to 
bankruptcy laws—Vold.]—STAINgEs v. WAIN- 
WRIGHT (1839), 6 Bing. N. ©. 174; 8 Scott, 
280; 9L. J.C. P. 107; 133 E. R. 68. 
Annotation -— Distd. Prince v Haworth, (1905] 2 K B 768. 
4878. Add. Annotation :—-Mentd. The Kin Tye 
Loong v. Seth (1920), 89 L. J. P. O. 1138. 
4403. Add. Annotalions:—-Apld. Re Wome & 
Colonial Insce. (1928), 44 T. L. R.7418. Refd. 
i aealades Exp. Trustee (1919), 88 L. J. K. B. 


4424. Add. Annotations :-—Mentd. Falcon v. Famous 
Players Film Co, (1925), 42 T. L. R. 91; 


Reckitt v. Barnett, Pembroke & Slater, [1928] 
2K. B. 244. 
4432. Add. Annotation :—Consd. Re Fenton, Ez p. 
ae Textile Assocn. (1930), 99 L. J. Ch. 
Io. 
4433. Add. Annotation :—Distd. Re Houlder, [1920] 
1 Ch. 205. 


4484a. ——— Proof subsequently reduced.}]—He 
SEARLE, Hoare & Co., No. 3210a, ante. 
Snowdon v. Snowdon, [1928] P. 118. 

4404. Add. Annotation :—Refd. Re Home & 

Colonial Insce. (1928), 44 T. L. R. 718. 


Part XIV.—Administration in Bankruptcy of Estates of 
deceased Insolvents. 


4545. Add. Annolateon :-—N.F. Latter v. Juckes 
(1926), 42 T. L. R. 728. 


4547. Add. Annotation:—Refd. Re Sarjeant, 
(1923] 2 Oh. 302. 
4549. Add. Annolation:—Mentd. Re Wigzell, 


Ea p. Hart, [1921] 2 K. B. 836. 


4555a. Adjudication before death.]|— 

Debts incurred for necessaries by a bkpt. 

after adjudication, & also funcral expenses 

to a reasonable amount, may properly be 

paid out of money accumulated by the bkpt. 
since the adjudication. 

The sect. does not deprive the bkpt. of those 








fruits of his personal exertions which are 
necessary to enable him to live; in other 
words it is only the surplus over & above that 
which vests in the trustee (ToMIIN, J ).— 
Re WaLtTeR, SLOCOCK ». OFFICIAL RECEIVER, 
[1929] 1 Ch. 647; 98 L. J. Ch. 403; 141 
L. T. 819; [1929] B. & C. R. 63 

4556. Add. Annotation :—Refd. Re Webb (Smith- 
field, London), [1922] 2 Ch. 369. 

4658a. ———_ Administration of estate of undis- 
charged bankrupt—Right to after-acquired 
property.|—He SarsEANT, No. 1808a, ante. * 

—- ——.]—See, now, Bkpcy. (Amend- 

ment) Act, 1926 (c. 7), 8 3. 





Part XVI—Miscellaneous Practice and Procedure. 


4602. Add. Annotation: —Mentd. Re Foster, 
Barnato v. Foster, [1920] 8 K. B. 806. 


PART XIIL SEOT. 6. 
al. Refund—Actiwon tn county court 
te eee eee Ita Gee Gone te 
naodie, n open 
the dae to go behind the dedare’ | in 
en 


pe 


4612a. Prim& facie evidence of fraudulent pre- 
ference—No right to appeal reserving right to 


PART XIV. SECT. 1, SUB-SECT. i. x. Ww. Ww. N. 111; 1 A. B. C. 39.—- 


s. Tsme of 3% 
 eomgs for the ad 
kk of a deceased debtor’s estate 
cient to establish that the eatate 4606 1. Part 


I1— Upon a 


tration 


0 | PART XVI. SECT. 3, SUB-SECT. 1. 


of examination.) —A 

—~MCLENNAN v<. OARTSR, { was insolvent at the date of the h en merely of an examination Crile 

{1937 1D. L. R. 375; 59 N. 8 R. OF te Panton = fee Nowtus (Lemp kpoy. Act of a nm to have 
DOAN. (1929), 20 S&S. R. N. 8S. W. 380; 4 property of debtor in hie possession 
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call rebutting evidence.}—Where a trustee in 
bkpcy. has called evidence in support of a 
charge of fraudulent preference by the bkpt., 

must elect either to call rebutting 
evidence, or to conclude his case on the 
footing that the evidence given is the only 
evidence. He cannot by agreement with his 
ra) args & by leave of the county ct. judge 
obtain an adjournment & lodge an appeal, 
reserving the right to call rebutting evidence 
in case the ed ‘Sar should result in favour of 
the trustee.—Re Moyninan, Ez p. TRUSTEE, 
{1930} 2 Ch. 356; 99 L. J. Ch. 26. 3; 143 L. T. 
703; [1929] B. & C. R. 116, D. C. 


4$27. Add. Annotation :—Mentd. Scott v. North- 
umberland & Durham Miners’ Permanent 
Relief Fund Friendly & Approved Soc., 
(1920] 1 K. B. 174. 


4631. Add. Annotation :-—Mentd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


4633. Add. Annotations :—Refd. Re Drage, Palmer 
& Roberts v. Knight (1926), 184 L. T. 765. 
Mentd. Re Cohen, Hz p. Trustee, [1924] 2 Ch. 


515; Re Hoyle, Ex p. Trustee, [1924] B. & 
Oo. R. 22. 

4637. Add. Annotation :-—Apld. R. v. Tuttle (1929), 
140 L. T. 701. 


4687a. Admission at preliminary examination— 
On criminal charge of misappropriating funds.] 
—The accused, who was a trustee under a 
will, was charged with having in Mar. 1916, 
fraudulently converted to his own use certain 
shares deposited with him by a co-trustee. 
In an affidavit filed by the accused in defence 
to proceedings for an account commenced 
against him by the co-trustee in the Ch. 
Div. the accused swore that he had, with 
the approval of his co-trustee, invested the 
capital in his own business. Sureoauentt Ys 
in his preliminary examination in bkpcy., 
he made admissions to the Official Receiver 
in regard to the disposition of the capital 
by him. He was indicted for fraudulent con- 
version as a trustee under Larceny Act, 
1916 (c. 60), s. 21, but the judge, on his notice 
being brought to the fact that that Act was 
not in force at the time when the offence was 
alleged to have been committed, allowed 
the indictment to be amended by the sub- 
stitution of Larceny Act, 1861 (c. 96), s. 80, 
for the later statute. The two statutes define 
the offence in almost precisely the same 
words :—Held: the admissions in the pre- 
liminary examination in bkpcy. were not 
admissions made ‘in any compulsory 
examination or deposition before any court 
on the hearing of any matter in bkpcy.,” 
& could, therefore, be given in evidence at 
the trial without infringing Larceny Act, 
1916 (c. 50), s. 48 me v. TUTTLE (1929), 
140 L. T. 701; 45 T. L. R. 357; 21 Or. App. 
Rep. 85; 28 Cox, C. C. 610, C. C. A. 


4688. Add. Annotations :-——Refd. Re D » Palmer 
& Roberts v. Enignt (1926), 184 L. T. 765. 
Mentd. Re Cohen, £2 p. Trustee, [1924] 2 Ch. 


cannot be admitted i epi in 
roceedings.—~ ULD. e. 
colaters OTOReDit -MEN's - TRUST 
BBG og LIL 09 §56.— - 


14 Sask. L. R. 356.—OAN, ordinary ltiante 


Civil Procedure.—Sarat Kumak RaY 


ai. — ——-bk-Powers under 
Presidency Towns Insolvency Act, 


8. 36, are not to be used when parties 
are in litigation. as an extra method 
of discovery in addition to the ample 
facilities for discovery enjoyed by 


v. NaBIN CHanpRA 
SHaKa (1928), I. L. R. 56 Calc. 


Vol. IV.—Bankruptoy. Cases 4612a—4671. 
515; Re ry O , . 
it Bo Hoyle, Ea p. Trustee, [1924] B. & 


4661. Add, Annotation :—Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Oh. 515. 


4665. Add. Annotation :—Consd. Re Cohen, Fx p. 
Trustee, [1924] 2 Ch. 516. 


4665a. ———- Necessary before other side entitled to 
refer to contents.)—On June 29, 1923, resps., 
having received from bkpt. an order for 
oods, on the same day delivered them to 
kpt. i ae with an invoice bea the 
same date, which subsequently at bkpt.’s 
reyguest was post-dated to July 10. On 
July 20, bkpt., although fully realising his 
insolvency, sent to resps. & to 107 other 
creditors rae which were all post-dated 
to July 31 settlement of their several 
accounts. On July 31 bkpt. gave notice to 
his creditors that he was about to suspend 
payment. Not one of those post-dated 
cheques was paid on presentation; but on 
July 30, the day preceding the act of bkpcy., 
bkpt. paid in cash to resps., who had no 
knowledge of bkpt.’s financial difficulties, 
the amount he owed them less discount. 
On Aug. 30, 1928, on a creditor’s petition 
presented on Aug. 3, an order of adjudication 
was made against bkpt. Upon a motion by 
the trustee in bkpcy. for a decluration that 
the payment to resps. was a fraudulent 
preference under 1914 Act, s. 44 (1), resps. 
filed an alfidavit in opposition, which con- 
tained statements which revealed a volun- 
tary offer on July 30 on the part of bkpt. to 
Tesps. to pay the amount due to them in cash ; 
& the question was then raised whether the 
trustee had the right, which he claimed, to 
read those statements as admissions by 
resps. of tho absenco of pressure & of the 
entirely voluntary nature of the payment :— 
Held: (1) the practice in the Bkpcy. Ct., 
differing in this respect from the practice in 
the Ch. Div., was that where an affidavit had 
been filed by a resp. to an application, applit. 
was only entitled to refer to the contente 
thereof after resp. on opening his case had 
elected to read it; (2) where a bkpt. in 
imminent expectation of bkpcy. voluntarily 
pays a particular creditur with the result 
of giving him a preference in fact, & the 
reason for such payment is unexplained, a 
prima facie case of fraudulent preference is 
established ; therefore, the trustee havi 
proved a primé facie case of fraudulen 
preference & the creditors having withdrawn 
their affidavit in opposition, & there being 
therefore no evidence to the contrary, the 
trustee was entitled to succeed on hi 
application.— Re CoHEN, Ha p. TRUSTHE, 
1924] 2 Ch. 615; 04 L. J. Ch. 78; [1924] 
-& O. R. 143; sub nom. Re Couen, Ex p. 
TRUSTEE v. SNow (W. BR.) & Co., 69 Sol. Jo. 
35, CO. A. 
Annotation ‘—Aa to (2) Distd. Re Drage, Palmer & Ltoberts v. 
Knight (1926), 134 L. T. 765. 
4671. Add. Annotation :—Refd. Re Cohen, La p. 
Trustee, [1924] 2 Oh. 515. 


667.— IND. 


PART XVI. SECT. 3, SUB-GECT. 32. 

sj. Mottin for trial of bankruptcy 
artwn—Adjournment to take vral_ em- 
dence }~—/tve Bouton, (1925) 4 D. L I’. 
1001.—OAN, 


the Code of 


Ram CHraNvpRA 


243 


Cases 4704a—4804, ENnoiisH anD Empire Diarst SUPPLEMENT. 


4704a. Whether barred by lapse 4771a. 
of time.]—In the circumstances :—Held: a 
solr.’s petition that his bill might be paid was 
not barred by the fact that the items occurred 
more than six years before the demand for 
ayment.—He FisnEer, Vz p. BRuTTON (1845), 
e G. 116; 1 New Pract. Can. 150; 14 4772b. 
L. J. Bey. 15; 4L. T. O. 8. 321; 9 Jur. 96. 


4705. Add. Annotation :—Refd. Knight v. Knight, 
{1925} Ch. 835. 

47142. Direction as to costs as between trustee & 
claimant against estate—Should not be in- 
cluded in order settling rights of parties. |- - 
‘ PRACTICE Notu ” (1030), 47 T. L. lt. 88. 


4758. Add. Annotation :—Mentd. Re Cohen, Ex p. 
Trustee, [1924] 2 Ch. 616. 


] TLLASEY v. MASHITER 
1884) 38 My. & K. 293; 40 BH. R. 112. 


«]—WHALLEY v. WILLIAMSON 
7 843), 6 Man. & G. 269; 6 Scott, N. R. 948 ; 
184 HB. R. 894. 














| BoscHetTt!, Re 
PRILE (1858), 25 Beav. 561; 53 H.R. 751. 


— ——J]—SHEa v. 


Srct. 6.—OTHER CASES. 


4790a. Bankruptcy matter in which infant 
interested—Chancery practice relating to 
infants applicable.|—‘‘ Practice NOort,”’ 
[1930] W. N. 254. 


Part XVII.—Appeals. 


4794. Add. Annotation :—Refd. Re Griffiths, Jones 4857. Add. Annotation :—Refd. Re Barley, [1923] 
v. Jenkins, [1926] Ch. 1007. 1 Ch. 177. 


4818. Add. Annotation :—-Refd. 
(1926), 70 Sol. Jo. 1161. 


4819. Add. Annolation :-—Refd. 
(1926), 70 Sol. Jo. 1161. 


4881. Add. Annotation :—Mentd. Re Oohen, Ez p. 
Trustee, (1924] 2 Oh. 515. 


4835. Add. Annotation :—Mentd. 
Savill, [1926] 2 K. B. 530. 


4836. Add. Annotation :—Refd. 


Re Mathicson 4860. Add. oe :—Consd. Re Barley, [1923} 
1 Oh. 177. 


4869. Add. Annotation :—Consd. Re Barley, [1923] 
1 Oh. 177. 

4878. Add. Annotation :—Consd. Re Barley, [1923] 
1 Ch. 1 


Re Mathieson ; 


| 4876. Add. Annotation :—Refd. Re Barley, [1923] 

Richmond vv. 1 Ch. 177. 

4884. Add. Annotation :—Mentd. Re 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 
[1928] Oh. 199. 4888, Add. Annotalion :—Consd. Re Barley, [1923] 

4840. Add. Annotation :—Mentd. Hawkins 1 Ch. 177. 
gcenane v. Duché (1921), 90 L. J. K. B. cea ao oe :—Refd. Re Barley, [1923] 


Mellor, 
Re A Debtor, 


PART XVI. SECT. 4. 


ok. Kx parte order—-Resciasion—Non- 
disclosure of true state of affaira.\— 
Rte GORDON BrRorners, Lrp. (Ont.), 
ON a L. 1.131; 70. B. R.576.— 


PART XVI. SECT. 5, SUB-SECT. 1. 


ji.-——- —— ——.]—Held: as the 
work done by the solr. in collecting the 
cents due to debtor was of real benofit 
Oo his estate, was done with, the 
tectt sanction of eye ot., the cons of 
the solr. should d to him out of 
aren with. the 


LONEY, [1928] 


en. Of app eres for 
rec 0. he v nee o bank- 
rupt-—Payable out catate .J——-Fe 
res Ae GREEN Ont. ), (1926) 3 
7C. B. RR. 631; varying, 


D.L 
1026) 3 b: i i 1025. CAN. 


ep. tights of solimtor—Amount of 
Secs—Kstate not realised by trustee }— 
Rte CaPLan, far 4A D.L. R. 964; 5 
Cc. B. R. 826.—CAN, 


PART XVII. SECT. 1 


sr. From registrar in insol To 
judge exercising insolvency j ichion 
—Order for of witneas.)— 
SaraT KuMAR Kay v. NABIN Coan vee 
Ram CuanpRra SHAKA (1028), I. L. R. 
56 Cale. 667.—IND. 


st. Krom piuaoe tn insnolvency—To 

wecionel Bex h.}—-SaRaT Kumank Ray 
® NABIN ANDRA Ram CHANDRA 
aoe ‘Leese I. L. R. 56 Cale, 667.— 

av. From Divisional Bench—-To Full 
Bench.}—-SaRaT Kumar Ray v. NABIN 


CHANDRA RAM CNANDRA Saka (1928), 
J. L. R. 66 Cale. 667.—IND. 


PART XVII. SECT. 2. 


az. Order involving amount exceeding 
$500.}—An appeal iies on the question 
whether a creditor for an amount over 
$500 shall be entitled to rank on 
bkpt.'s estate as a secured creditor or 
merely as an ordinary croditor, being 
an ed 7 involving an amount excced- 
me 00.—APRX LUMBER Co. 

JOHNSTONE, {1925]) 3 D. L. R. 

(1925) 3 W. W. JI. 360.—CAN 


sa. Order on question of procedure.}— 
No epuce Hes from a decision on a 
ucstion of ; ueoved ure: a ay i 
Me 336. 


ALYILANO Co 
Bt HR. 91; roel gw. W. 


PART XVII. SECT. 3, 

BP rir ox Application for leave—tV thin 
pi Sp hod ztension of time—-Leave 

ee ‘to he “fysed Court of Canade.)— 
ite on Fasnt ION Sil eater ier > 


1 

Db he este ER OL R. 208.0 : 
Grounds anting leare— 
Landlord's Preferential cla claim for rent 
enda —By claim of Crown—-Under 
War ue Act, the -+—-Re CaLcus 
Co., Ltp., [1925] 2 D. L. R. 228; 6 
C. B. RR. 314.—CAN. 
—_— importance 
& est. }-—BOILy v. a ae et 
f TaD, Le R. 1010; (1927) 8. C. ¥ 


aha Shay 


Landiord d& ‘enant 
Hons, DUNLOr, TD., QUINN v. 
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GUERNSEY, [1927] 1 D. L. R. 810; 
(1927] 8S. C. R. 184.—CAN. 

sj. ——— Question of construction. )— 
Held: leave to appeal should be 
granted. Among other questions, the 
meaning of the word * settlements ”’ 
in Bkpcy. Act, s. 60, appears to be 
involved in this appeal, the point being 
whether this word should receive the 
same construction as that given to it 
under the English Bkpcy Act, 1914 
(c. ot R, 42.—GARSON ¥. is yas 
OCrEDIT MEN’s TRUST ASSOC Lrp 
(1088) 8 DL. R 937; i128) 8. C. R. 
419; 10C. B. R. 203.—CAN 


PART XVII. SECT. 4, SUB-SECT. 3. 


4855 ii. ——.}—Where an applica- 
tion to a judge of this ct for leave to 
appeal from a judgment of a provincial 

of appeal in a matter arising under 
the Bkpcy. Act is made within the 
thirty days specified by Bkpcy. Rule 72, 
or where the specified fourteon days 
notico has not been given to the 
adverse Ee te tho application must bo 
dis he judge has no power to 


extend the ti time.—Re Norra SHORE 
TRADING yee Ce aes Oar 
INGTON 


Grovrres, (1998) 2D. LR. 196, 1928 
TBO Bg B18 88s ges) 


PART XVII. SECT. 9. 


has complete jurisdiction over costs.— 
eine re te ONG Co. (ASSIGNMENT 
oF) > (1922), 8 Sees L. R. op 52 i teyilel 2 
au 
JAN ri Mins nce & 4 Sr 3) 
a ow ER 1N Si 1 
B. OC. R. 40.—CAN, 


Vol. IV.—Bankruptcy. Cases 5023— 5852a. 


Part XVIIl—Order of Discharge. 


5023. Add. Annotation :—Consd. Re Kutner, [1921] 
3K. B. 93. 


5035a. Payment of money in consideration of— 
Void.]——-MURRAY v. REEVES (1828), 8 B. & C, 
421; 2 Man. & Ry. K. B. 423; Dan. & LI. 
161; 108 EB. a 1099; sub nom. MURRAY v. 
Rem, 6L. J. 0.8. K. B. 348. 


A NONE a Avid. 3 Dyson (1858), 17 _Q. B. 785. 
Consd. Le Sint 8041's Ch. 365. Refd. Gilmour 
v. King ates 8 Tyr. 581. 


saan 2 P. HAty v. scene (1852), 17 Q. B. 785; 
L. J. Q..B. 224; 18 L. T. O.S. 63, 228 ; 16 
Sur. 270; 117 B. R. 1481. 
Annolations :—Consd. McKewan v. Sanderson (1878), 1 
2 ome 229; McKewan v. andere ou, oe Bia a 


evita's Claim, [1 veel S 
Afiison (1853), 8 Exch. 751; 


itis “ 
Lowa v. Grimw: rade ween 





39 Ch. D. 605; Kearley v. Thomson (1890), ~Bn. 
742; Windhil 1'L. B. of ealth v. Vint (1890), é3 L. T. 366. 
5038a. -]—A bill of exchange given to bu 


off epyon tion to bkpt.’s last examination 
the lowance of the certificate :—Held: 
roe fe pee eS v. HAWKES (1862), 


5039a. ——-.]—-Held : a fraud on other creditors. 
—ROGERS v. KINGSTON (1825), 2 Bing. gt ; 
10 Moore, C. P. 97; 3L. J. O. S. O. P. 
130 B. R. 876. 


Annotation :—~Refd. Swoonie v. Sharp (1826), 
Cc. P. 163. 


5089b. ——-.]|—-Held: the agreement was illegal — 
HILts v. MitTson (1853), 8 Exch. 751; 
L. J. Ex. 273; 155 EB. R. 1555. 


Aron :—Refd. Lound v. Grimwade (1888), 39 Ch. D. 


12 Moore 


22 


5039c. S. P. MuMpPHREYS v. WELLING (1862), 1 
a u trea 32 L. J. Ex. 33; 6L. T. 250; 158 


PART XVIII. SECT. 3, SUB-SECT. 1. 


5013 i. Whose interests court must 
consiler—Public interests.}—On con- 
sidering the application of a debtor for 
me discharge under Bkpcy. Act, regard 

ust be had not only to the interests 
of bkpt. & his creditors, but also to the 


6073 li. ——- 


the b 


PART XVIII. SECT. 5, SUB-SECT. 1.— 
C. (b) ii. 





to whether a depiace book-keeping 
methods are those usual & 
usinese carricd on by him {is 
whether debtor can at any timu tell 


5048. Add. Annolation :— Refd. acne v. 
Daniel (19338), 98 L. J. K. B. 97. 


aie ete nnotation :—Consd. Re Kutner, [1921] 

5052. Atter this case add ‘‘ See, also, Nos. 1654- 
1857a, ante.”’ 

5098a. Meaning of ‘‘ debt.’’] — Re BovuLTon 
Brotugrs & Co., No. 1657a, ante. 

5142. Add. Annotation :--Mentd. Ngan v. A.-U., 
{1930] 1 Ch. 238. 

5262. Add. Annotation ids to (2) Refd. Re 
Kutner, [1921] 8 K. B. 93. 

§264a. Condition suspending discharge untll 
larger dividend than ten shillings in the pound 
paid.|—The Ct. of Bkpcy. is not empowered 
by 1914 Act, s. 26, to suspend the discharge 
of a bkpt. until a dividend higher than 10s. 
in the pound—in this case 15s. in the pound-- 
has been paid to his creditors.— Re Korner, 
[1921]3 K. B. 93; 90 L. J. K. B. 1264; 125 
L. T. 458 ; ‘87 T. L. R. 667; [1921] B. & 0. R. 
113; sub nom. Re KUTNER, Ez p. DEBTOR v, 
OFFICIAL REcEIVER, 65 Sol. Jo. 604, O. A. 

5277. Add. Annotations :—Mentd. Re Taylor, Ex p. 
Bolton, {1909] 1 K. B. 103; He Barley, 
{1923} 1 Ch. 177. 

5283. Add. Annotations :—Refd. Re Barley, [1923] 
1 Ch. 177. Mentd. Re Walmsley, kx p. The 
Bankrupt (1907), 08 [.. T. 65. 

5328, Add. Annotations :—Mentd. Re Dent, Fz p. 
Trustee, [1923] 1 Ob. 113; Performing Right 
rar ’: London Theatre of Varieties, [1924] 

5352a. ——- ——— INegal agreement with creditor— 
Debt not revived.] — Tanram v. FREEMAN 
(1834), 4 B. & Ad. 887; 2 Cr. & M. 461; 4 
Tyr. 180; 31. J. Ex. 1 35 ; LIOR. R. 600. 

Annolation :—Reld. Wilkin v. Manning (1854), 9 Exch. 575. 








5238 {. For whal riod—Not less 
than minimum perind—Miscondtuct.J— 
.}—The test as 1 MOC ORMAGE (Or rin )» plea Ds L. R. 


proper in 





zi. — eas ice had inig- 
reprosented hiy Nnancial position for 
the purpose of obtalning credit. he 


interosts of the pabile. —RKe SCEPTRE 
HARDWARE Co., [1 {19231 1d L. Rk. 
1201 ; ni) 1 - R. 966; 3 
O. B. R. 734. 1 CAN. 


50 —— Banlrupt.j}—Re JONES, 
assays. ZL L. R. 318.—N.Z. 


d i. —-— Reasons of trustee’s report.j)— 
Re MCKENZtE (Man.), {1926} 4 D. L. R. 
210.—CAN., 
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11, ——.}-The granting or refusing 
of a discharge to a bkpt. or the imposi- 
tion of terms with respect to it are 
matters for the exercise of Li dis- 
oretion ; hap shige ore an Shpella ct. 
will hositate to interfere with an Yani 
made upon reasonable riche taponed but it 
ey moderate the on ti 

they ap as ee ait 
Geer tate ae 986; 1 
Ww. W. hs Miak” Ly Re 48; 10 
c. B. R. Fo50. 26 FAN. 


PART XVIII. —e 5, SUB-SECT. 1.— 


gi. I aoe came to world 


conditions after 





0 possibility of 
Beh Sh RaFvuse (N. 8. }e 
1929) 4 


321; 10 C. B. R. 


070. 


therefrom just how he stands 1 his 
assots 7 Habilitics.—J2e MORDEN (1922), 
66 D. R. $32; (1922) 1 W. W. Rk. 
519; Zo. B. It. 189.—CAN. 
5081 ii. ) Pgh when a dobtor 
pave less than cents in the dollar 
unsecured creditors & has not kept 
Bis ie books of account, he may obtain 
jis dischargo if the bkpcy: sppee* to 
havo been an honest one & he produces 
reasoners excuses for his fajlure to 
ee count books.—~Re OOoviNGTON, 
it th - L. R. pe 
5081 ili. ———.}— Re Newsome (Ont.), 
cigars: D. ‘LR R. 828 ; py C. B. R. 279.— 





PART XVIII. SECT. 5, SUB-SECT. 2. 

ri, —— Until payment of specified 
dividend.)~—-On an ap erty by a 
bkpt. for an order of d the ct. 
found gig the conduct ae the debtor 
poor e ing 


of the kind enumerated in sect. 143 of 
the Bkpcy. Act, & refused an immediate 
or uncon itional discharge ; but, whilic 
entertaining grave doubts whether 

apnet. was rage to any discharge 
a 


lj, made an order hie ase ed the 
diuch until a dividend of not ‘ess 
than 50 centa on the dollar bad been 


aid to the creditors.—e RUNNER 
Pytan.), [1928] 1 W. W. TR. 930.—-CANe 
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ot. fixed the time for discharge at three 

years from tho dato ner ae ordor.— 

le owes FAG tab ta Rh. pee 

WA R. 197 3 B34 Niue’ C is 
Pitch NN: 
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5269 fil. ~———~,}--Where tho 
assets of the assignors, @ partnership, 
were not equal to fifty conta in the 
dollar on tholr unsecured Mabiltitics, & 
the ot. was not td natiniled with 
explanations on certain matters given 
by a partner asking for his discharge, 
an order was made for his discharge 
on hia consenting to Judgmont against 
hirn. Tg pone Harpwakt Co., 
(3983) 3 120L; (1925) Lt 


t. 

. B66 "3 0. z Ht. 734.--CAN. 

6269 i ~.] He FLEE eure 
& ¥ LETCHER (Bash). { 
th 8; It ¢. t, 


ho 0) 1D. 
W. HR. 175.—CAN. 


70 5 1920 5 
PART XVIII. SECT. 6. 


i Creditor without notre of 
mnsnlvency. J—The ct., on the applica- 
tion of a creditor, annulled the cole 








position order & the discha Mclny, & made & 

receiving order. Peas: hoe J. 
MASON, dete whol Db. Rn. 307, 5 
Cc. B. i. 


Cases 5364a—5498a. EiNGLIsH AND Emprme Dicrest SUPPLEMENT. 


5864a. Liability under annuity deed.}—DouGias 
v. Surra (1849), 18 Jur. 294. 

5867. Add. Citation :—sub nom. Re MERCHANT 

ERs’ Sure, Loan & INSURANCE ASSOON., 

Ea ZG CHAPPELL, 19 L. T. O. S. 29. 

5887. Add. Annotation :—Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 118. 

5887a. On forfelture clause—Conditional dis- 
charge.]—(1) The discharge from bkpcy. of 
a life tenant with the common form protected 
life interest, such discharge being conditional 
on his paying a sum of money, does not have 
the effect of putting an end to the operation 
of the forfeiture clause if the money has not 
in fact been paid. 

(2) Where there is a trust of a fund under 
the terms of which the trustees are bound to 
apply the income of the fund in a particular 
way on a given future contingency, the person 
who takes the income as a result of that trust 
on the happening of the contingency is a 

erson who has an interest of a kind which, 

ut for the forfeiture clause, is capable of 
vesting in his trustee in bkpcy.—Re CLark, 
OLARK v. CLARK, [1926] Ch. 888; 95 L. J. Ch. 
325; 135 L. T. 666; 70 Sol. Jo. 3443 [1926] 
B. & O. R. 77. 


Jur. 1665. 


5899. Add. Annotation :—Mentd. Spencer v. Hem- 
merde, [1922} 2 A. O. 507. 


5899a. Revives debt.)|—Hartr v. VERDIER (1770), 
2 Wm. Bl. 724; 96 H.R. 425. 


5399b. 8S. P. Best v. BARKER (1782), 8 Price, 
688, n.; 146 B. R. 1286; sub nom. BEstT v. 
BARBER, 3 Doug. K. B. 188. 


Arnmotations :—Consd. Wilson v. Kemp (1815), 3 M. & 8. 


: Apia. . Sharp ; . P. 168. 
Beli. inceboae o Ogie “1Ba0) Pro, $36; Drow v. 
Jefferies (1820), 8 Price, 631. 
5402a. S. P. Horton v. Moaeriper (1816), 6 
Taunt. 563; 128 E. R. 1164. 

5424a. S. P. Turner v. SCHOMBERG .(1745), 2 
Stra. 1233; 93 E. BR. 1152. 

Annotation :—Folld, Bailey v. Dillon (1759), 2 Burr. 736. 

5424b. S. P. WILson v. Kemp (1816), 3 M. & S. 
595; 105 B. R. 733. 


Anno :--N.F. Blackbourn v. Ogie (1820), 8 Price 
526. Consd. Re Ganderer (1822),1 L. J. 0. 8. K. B. 16; 
Peers v. Gadderer (1822), 1 B. & O. 116. 


5455. Add. Annotation :—Refd. Indian & General 
Investment Trust v. Borax Oonsolidated, 
[19820] 1 K. B. 5389. 


Part XIX.—Statement of Affairs and Discovery of Property. 


5460. Add. Annotation :—Apld. R. v. Tuttle (1929), 
140 L. T. 701. 

5475. Crtations :—-For ‘(24 Q. B. D. 406" read 
as 24 Q. B. D. 466.” 

5475a. Letter returned marked 
‘** gone away.”’]|—Bkpt. cannot escape service 
of an order of the ct. by leaving his last known 
address, & there is nothing in 1914 Act, nor 
in Bkpcy. Rules, to say that a registered 
letter which does not reach debtor is not good 
service. Where, therefore, a copy of an 
order that bkpt. should attend at a specified 
time & place for his adjourned public 
examination, had been sent by registered 
letter & returned through the post, marked 
*‘ gone away,” a warrant was ordered to be 
issued for his arrest.—Re Levy (1924), 68 
Sol. Jo. 419; sub nom. Re Levy, Ea p. 
A et Recriver, [1924] B. & OC. R. 19, 
Ex p. TEMPLE, 2 Rose, 22. 











}+~-The object of the 
public examination of debtor is not merely to 
obtain a full & complete disclosure of his 
assets & the facts relating to the bkpcy. in 
the interests of his creditors, but is also for 
the ela of the public; & debtor is not 
entitled to refuse to answer questions put to 
him at his public examination on the und 
that by so doing he may incriminate h If, 

In the course of his public examination 
debtor refused to answer a question on the 
ground that he might thereby incriminate 
himself. On the case coming on before the 


judge he interviewed debtor in his private 
room & on his return into ct. stated (1) that 
he was not satisfied that an answer to the 
question would result in further assets or 
secure mghts for the creditors, & (2) that he 
was satisfied that there were serious personal 
reasons why it would be to debtor’s detriment 
to answer the question in public :—Held: 
neither of the reasons given by the judge for 
declining to order debtor to answer the 
uestion was a sufficient reason.— He PAGET, 
2p. OFFICIAL HKECEIVER, [1927] 2 Ch. 85; 
96 L. J. Ch. 377; 187 L. T. 369; 43 T. L. R. 
455; 71 Sol. Jo. 489; [1927] B. & C. R. 
118, 0. A. 
Annotation :—Apld. Re Jawott, [1929] 1 Ch. 108. 


5495b. ———- ———_ Answers disclosing secret 
formulas for manufacturing proprietary 
articles.|—Re KEENE, No. 58lla, post. 


5406. For ‘‘ -——— All matters considered on 

application for discharge’’ read ‘‘ ——— —— 
All matters considered on application 
for discharge.’’ 


Add. Annotations :—Folld. Re Paget, Ex p. 
Official Receiver, [1927] 2 Ch. 85. Aplid. 
Ke Jawett, [1929] 1 Ch. 108. 


5499a, ——— Questions as to los of 
property.}—Held: though the words “ with 
intent to deceive or to defraud "’ were absent 
from 1914 Act, s. 157 (1) (c), the j had still 
to consider whether deft. knowingly & with 
intent to deceive or to evade the Act either 
-made statements that were unsatisfactory in 
the sense that they were untrue or grossly 

















expenses. -— Re REYNOLD: 1924 t a decree against him. Thereafter 

PART XVIII = 7, SUB-SECT.2.— §9=p.L. R. 1043 5 C. B. R. e0— CAN, ged G. for recovery of the amount 

‘ . ar Liability to reimburse -— While been oo pay -— 

sl. Liability for necessaries—Medical KK. \._s parece for payment of a debt —---., the o was a 

qupensce. }—-Held: debtor's discharge due by G. to D. G. applied to -_ bar to the suit.—Gancapmar v. 

did not free him from liability to pay declared inrolvent & in due course G@, KANuAr (1928), L. L. R. 60 All, 606.— 
for necessaries which included medical was D. then sued K. & IND. 
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exaggerated or intentionally evasive, or made 
statements without caring whether the: were 
true or not.—R. v. PHILLIPS (1921), 85 J. P. 


5409b. ——- ——— -——- Questions in the public 
interest. ice Nov. 1927, the debtor, who had 
p Y no capital of his own, suffered 
Judgment for an injunction & coste for selling 
lamps in infringement of a patent. In 
Aug. 1928, the debtor was adjudicated bkpt. 
on the patentees’ petition for non-payment 
of those costs. At public examination on 
Oct. 19, the bkpt., who was admittedly still 
dealing in electrical goods, on being asked by 
the regi where he had obtained the lamps 
that he sold when he was in business, refused 
to answer the question :-—Held: as it was 
not clear that the disclosure of the source of 
supply might not lead to the disclosure of 
further asseta, e.g. claims to commission or 
Maripiclibages or mt ht ao be an hae ublic 
interest, by ena 16 supply of infringing 
lamps to be sto pad at its source, the bkpt. 
must answer the question.—Re JAWwETr, 
(1929] 1 Ch. 108; 98 L. J. Oh. 7; 140 L. T. 
176; [1928) B. & C. R. 78. 


5500. Add. Annotation:—Mentd. Nshugbayi 
Eleko. v. Nigeria Government Administering 
Officer, {1928} A. C. 459. 


Vol. V.—Bankruptcy. Oases 5490a—5700a. 


5505. Add. Annoiations -—Refd. Re Paget, Fx p. 
Official Receiver, [1927] 2Ch.85; Re Jawett, 
{1929] 1 Oh. 108. 

55123. Add. Annotation :—Mentd. Anderson v. 
Daniel (1928), 98 L. J. K. B. 97. 

5519. For existing paragraph read— 

“ The jurisdiction conferred on the ct. by 
18838 Act, s. 27, to order that any person, who 
if in England would be Hable to be brought 
before it under the sect. shall be examined 
in Scotland or Ireland, “ or in any other place 
out of England,’”’ must be ef with some 
limitation & does not extend to places abroad 
which are not within the jurisdiction of the 
British Crown.” 

5569. Add. Annotation :—Mentd. R. v. Southamp- 
ton County Confirming Committee, Ez p. 
Slade, [1929] 1 K. B. 263. 

$594. Add. Annotation :—Mentd. Re Gunsbourg, 
{1920} 2 K. B. 426. 

5598. Add. Annotation :—Mentd. Bundy v. Motor 


Cab Owner Drivers’ Assocn. (1930), 143 
L. T. 334. 
5631. Add. Annotation :—Mentd. Bshugbayi 


Bleko v. Nigeria Government Administcring 
Officer, [1928] A. O. 459. 

5647. Add. Annotation :——Mentd. Hshugbayi 
Eleko v. Nigeria Government Administering 
Officer, [1928] A. OC. 469. 


Part XX.—Property Available for Distribution amongst 
Creditors. 


5684. For the words “ Admission or rejection of | 


proofs.]— See, generally, Part VIII., ante,’’ 


following this case, read ‘‘ Admission or 
rejection of proofs, see, generally, Part VITI., 
ante.”’ 

5686. Add. Annotation :—Mentd. Ord v. Ord, 
[1923] 2 K. B. 432. 

5696. Add. Annotation :—Refd. Re Wethered, 


Ex p. Salaman, [1926] Ch. 167. 

5786. Add. Annotation :—Mentd. fe City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 293. 

5788a. Definition of property—1914 Act, s. 167 
— What included — Passport.} — A passport 
issued by the British Passport Office on behalf 
of the Secretary of State for Foreign Affairs 
to a person who afterwards becomes bkpt. 
is the property of the Crown & not the 
“property " of the bkpt. within above sect., 
& where a bkpt. has passed his public examina- 
tion & has not been guilty of any misconduct 
& desires to go abroad to earn his living the 
ct. will, in a proper case, direct the passport 


PART XX. SECT. 2. to bind lands 


under 
Registry Aot, R. 8., 1900 (c. 137). s. 16, 


to be handed to the bkpt.—Zte Suwarksy, 
SUWALSKY v. TRUSTEE & OFFICIAL RKEOBIVER, 
{1928] Bb. & C. R. 142. 


5747. Add. Annotations :—-Refd. te Webb (Smith- 
field, London), [1922] 2 Uh. 369. Mentd. 
A.-G. v. De Keyser’s Royal Hotel, [1920] 
A. C. 508, 

6749. Add. Annolations :—Consd. Re Debtors (No. 
771 of 1926) (1026), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Bz p. Hibbard, 
[1927] 1 Ch. 253. 

5754. Add. Annotations :—-Apld. Re Collins, [1925] 
Ch. 556. Distd. Karle v. Hemsworth R. D.C. 
(1928), 44'T. L. R. 606. 

5760. Add. Annotations :—Consd. Re Debtors (No. 
771 of 1926) (1926), 43 T. L. R. 9. Expld. 
Re Fredericke & Whitworth, Ea p. Hibbard, 
{1927] 1 Ch. 253. 

5760a. —— Money paid In compliance with subse- 
quent bankruptcy notice.)—Jie Desrois (No. 
771 of 1926), No. 923a, ante. 


346; 55 N. 8. R. 63$.--CAN. 
87138 vi. Lease granted to bank- 


Nova Scotia 





b i. ——— Trustee ignorant of extstence 
css is a valid securit against the : 
sLremrit aimee. oad walenet suthoriaamienes”whdar am aarin- THD! Soto aot ato Mie 
all his property to for the ment in bkpcy. subsequently mata. = operty could not be used for the 
benefit of hia creditors, but kept He See te. woo D. L. RB. nefit of bkpt.’a creditors. —L&GAULT 


ion of the goods in question, & 
did not know of their 





Scotia TROST 
1055; 56 N. 8. R. 179.—CAN. 


v. DUFRESNF (1022), 66 D. L. R. 136.—- 
CAN. 


8 
existence :-——-Held: the general pro- . ~The authorised trus- 

y in the gooda passed to the Peedi nak catllea to ossession oF ti. ——- -~—.}—As an pasen met 

tees. -—- McINTOSH v. HAasTINGS control of any property by lies agree- only vosta the pronensy of debtor in 
(1865), 11 N. B. R. (6 All.) 234.—OCAN. ments for store & fittings the assignee subject to the rights of 

5689 iv. ——- —— Registered judp- purchased by debtor, espociaily if secured creditors, tt can only affect 

ment as eccurity for loan.}~—A jJadgment nothing has been paid on account of the equity of redemption in ae 
by confession given by a person who such purchases, & bkpt. basa no proporty cs HITE e Re, ive iG 
ts at the time solvent as security fora  uaus: interest in the property. . LONTA (1023), 68 D._L. - 
present advance of money & recorded Re Axiotis & Crime (1921), 63 D. L. R. | Exch. 
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Cases 6761—68lla. ENauisH AND Emprre Diaest SuprPLeMENrt. 


5761. Add Annotation :—Refd. Re A Debtor, | 


[1928] Ch. 199. 


{1924} 1 K. B. 701. 


5769. Add. Annotations :—Refd. Re Gunsbourg, 
{1920] 2 K. B. 426. Mentd. Re City Equit- 
able Fire Insurance Co. (2), [1930] 2 Ch. 293. 


5776a.——.]—On Sept. 20, 1917, debtor trans- 
ferred his assets, including certain furniture, 
to a co. formed by him. On Sept. 27 he com- 
mitted an act of bkpcy. upon which a petition 
was presented on Oct. 8, & a receiving order 
was made against him on Oct. 24, followed 
by an adjudication on Dec. 12. After 
the date of the receiving order part of the 
furniture was sold by the co. to a bona fide 
purchaser for value without notice, by whom 
it was resold to another purchaser in the 
same position. On Feb. 8, 1919, the transfer 
of Sept. 20, 1917, was held to be fraudulent 
& void & an act of bkpcy., & the co. was 
ordered to deliver to the trustee all the pro- 
perty comprised in that sale. The value of 
the property having been found by the 
registrar, a further order was made against 
the co. to pay ie amount of that value to 
the trustee. © payment having been made 
under that order the trustee claimed to 
recover the furniture or its value from the 
ultimate purchaser :—Held: the title of the 
trustee related back to the act of bkpcy. of 
Sept 20, 1017, & neither the original nor any 
subsequent transferee could estalish any 
title as against the trustee.—Re GuNsBOURG, 
[1920] 2 K. B. 426; sub nom. Re GUNSBOURG, 
Ea p. Truster, 89 L. J. K. B. 7253 [1920] 
B. & C. R. 50; sub nom. Re GuNsBounra, 
Ea g: Cook, 123 L. T. 353; 36 T. L. R. 485; 
64 Sol. Jo. 498, O. A. 
ana cetane ‘Abid. je vonbee Exp Trustee eee , 
Mentd. Ze Wigzcll, Hx ?. Hart, [1921] 2 ran 35. ator 
5775b. J—Bkpt., when he was hopelessly 
insolvent, transferred his business to a one- 
man co., which was an act of bkpcy. Subse- 
quently the two resps. advanced £1,000 each 
& received four debentures of £250 each 
respectively containing a charge on the under- 
taking & assets of the co. Resps. had no 
notice of the fact that the transfer to the co. 
was a fraudulent conveyance within 1914 
Act :— Held: although resps. were bond fide 
purchasers for value without notice, as the 
transfer was an act of bkpcy. to which the 
title of the trustee related back, the trustec 
was entitled to the assets so transferred as 
property divisible amongst the creditors of 
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an. Under Canadian Bankruptcy 
Act.}—The English Acta & the Canadian 
Act distinguished as to the time to 
which the trusteo’s title relates back.—. 
Re Counn & Manun, Canadian 
CREDIT MEN’s Trust Assocn., LTp. 
v. SPIVAK (Alta.), ioae 3DL. kh. 


D. L. R. 878 bd 8 Cc. B. R. 818.—CAN. 
gi. Money from sale of chattels— 
S under void bills 
made an order for 
official assignee of the value of the 
chattels seized & sold by the money- 
Jendor..—TUCRNBULL’S Estate (OFFI- 
CIAL ASSIGNEE OF) 9. Go pee a 021), 
° Ss. v. ri 


bkpt.—He Domprowsx!, Ex p. TRUSTEE 
(1928), 92 L. J. Ch. 415; [1923] B. & O. R. 32. 

Annotation :—Refd. Re Simms, [1930] 2 Ch. 22. 

5776. Add. Annotations :—Refd. Re Gunsbourg 
{1920} 2 K. B. 426. Mentd. Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 

5776a. Whether fraction of day regarded.]— 
In order to make out an act of bkpcy. by lying 
in prison for two months, the whole of the 
day of arrest may be taken into the account. 
But a portion of the day may be considered 
for the purpose of showing a valid act to have 
been done by the bkpt. before the bkpcy. 
Goods of the bkpt. having been delivered to 
a purchaser on the day on which the Lia Ae 
went to prison, & paid for the next day, the 
payment will he defeated by the relation of 
the act of bkpcy., by lying in prison for two 
months, to the day of the arrest.—SAUNDER- 
ae ae (1821), 3 Stark. 72; 171 E.R. 


Annotations :-—-Conad. Will v. Farnell (1829), 9 B. & C. 45. 
Refd. Cannan v. Denew (1833), 3 L. J. C. P. 65. 


5783. Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 


5786. Add. Annotation :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Re Simms, [1930] 
2 Ch. 22. 

5786a. Fraudulent transfer to private company.}— 
——Re Stumps, No. 596a, ante. 


5791. Add. Annotations ;—Mentd. Burchell v. 
Thompson, [1920] 2 K. B. 80; Commercial 
aad Co. of Canada v. Fulton, [1923] A. O. 

5798. To the cross-reference before this case add 
‘‘ gee, also, County Courts, Vol. XIII., p. 
498, No. 488.” 

5805. Add. Annotation :—Refd. Lipton v. Bell, 
(1924) 1 K. B. 701. 

5807a. Balance of sequestrator’s account in 
registry.)—Re LITTLE HALLINGRURY, ESSEX 
(1837), 1 Curt. 556; 163 E.R. 195. 

5811a. ——— Secret formulas for manufacturing 
proprietary articles.}—Debtor, against whom 
a receiving order had been made, had carried 
on business in the manufacture & sale in 
England, France & America of certain pro- 
prietary articles made according to secret 
formulas invented by him & his brother 
with whom he was in partnership. In his 
public examination he was required to dis- 
close these formulas in writing to his trustee. 
The debtor & his brother had each of them 
agreed not to disclose the secret. Upon tho 
dissolution of the partnership bkpt. retained 
the assets & goodwill of the business in 
England & America, while his brother con- 





KLINE, DEMERS, GARNISHURE (1922), 
ag L. R. 222; 2C. B. R. 52).— 


§i Money Hg asi patd to solicitors 
by former trustee.}—The ct. ordered the 
golrs.’ bill to be retaxed & a reference 
to be made to inquire into the validity 
of the solrs.’ retainer.—Re DRYANT 


of sale.j—The ct. 
ayment to the 


942; (1926) 3 W » R. 34: reved. 29 oO. L. R. 877: 21 8. JearRp & Co., [1924] 3 D. L. R. 487; 
1927 1 ay oat Al oe c eA } 005; S&§ N.S. W. W.N 170.—AUS. 5 C. B. R. 6.—CAN. 
WwW. R. 7 4a RR. 4875 sa. Aloney td in  circumatances : oney from lender 
Oo. B. RR. 23.- CAN, giving a ian a, of datyicrad 4 y neiite Y rr Sor Woanr—-Cuetomer's actu sda a 
ela: © asa en not veq © | wrongh depo. wih 
PART XX, SECT. 4, SUB-SECT. 1.—E, | moneys so paid in the trustec.— sg doorg aictanote in which ica 
so. Money placed in bank to credit of | SALTER & ARNOLD, LtTp. v DOMINION | Held: © money so paid to the 


apply the moneys to satisfy dobtor’s 
lability to the bank, it being. a fraudu- 


lent proference.—Re LONGMORE, Er 7p. 
Royal Bank & liner, (1993) % 


sd. Money supplied to provide dail 
Sor bankrupll—-Z eid : the money never 
was the property of bkpt.— Morxis v. 


Re THOMPSON, Sons & Co., NEWTON v. 
HAMILTON {i937} 1D. L. R. 943; 
1927] 1 W. W. R. 808; 36 Man. L, R. 
312.—CAN. 


248 


tinued to carry it on in France. The formulas 
had never been committed to writing. Bkpt. 

. refused to disclose them on the ground that 
they existed only in his brain as the result 
of his skill & capacity, & that to disclose 
them would be a breach of his agreement 
with his brother :—Held : the formulas were 
part of the goodwill & assets of his business, 
& he was bound to communicate them to his 
trustee.—Re KEENE, [1922] 2 Ch. 475; 91 
L. J. Ch. 484; 127 L. T. 881; 838 T. L. R. 
663: 66 Sol. Jo. 503; [1922] B. & C. R. 
103, C. A. 

5819. Add. Annotation :—Mentd. Re Rush, Warre 
v. Rush, [1922] 1 Ch. 302. 

5821a. Life interest in remainder.]—Re SIBEn’s 
SETTLEMENT, PuBLIc TRUSTEE v. SILBER, 
[1920] W. N. 77. 

5826a. ——-.]—Re CLarkK, CLARK v. CLARK, No. 
5387a, ante. 

5827. Add. Annotations :—Apld. Re Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 
304; Re Smith, Public Trustee v. Aspinall, 
[1928] Ch. 915. 

5831. Add. Annotations :—Apld. Re Nelson, Norris 

v. Nelson (1918), [1928] Ch. 920, n. Refd. Re 

Evans, Public Trustee v. Evans, [1920] 2 

Ch. 804 ; Re Smith, Public Trustee v. Aspinall, 

{1928] Ch. 915. Mentd. Garland v. Archer- 
Shee (1930), 142 L. T. 443. 

- Add. Annotation :—Refd. Rte Clark, Clark 

v. Clark, [1926] Ch. 833. 

5845. Add. Annotations :—Refd. He Nelson, Nor- 
ris v. Nelson (1918), [1928] Ch. 920, n.; 
Re Evans, Public Trustee v. Evans, [1920] 
2 Ch. 804; Re Smith, Public Trustee v. 
Aspinall, [1928] Ch. 915. Mentd. Garland v. 
Archer-Shee (1930), 142 L. 'T. 443. 

5850. Add. Annotations :—-Consd. Ite Forder, For- 
der v. Forder, (1027] 2 Ch. 201. Refd. He 
LV ae Public Trustee v. Evans, [1920] 2 Ch. 


5835 


5851. Add. Annotation :—Distd. Re Forder, Forder 

v. Forder, [1927] 2 Ch. 291. | 

5858. Add. Annolation :—Consd. 
(1921), 37 T. L. R. 625. 


5859a. Of property partly of bankrupt & 
partly of third party—Good to extent of third | 
party’s property.)—Bkpt. was cntitled to | 
reversionary interests in certain property | 
subject to mtges. then vested in his father, 
& before his bkpcy. he joined with his father 
in executing a settlement in which provision 
was made that the son’s interest should 
determine in the event of his bkpcy. :—Held: | 
bkpt. was to be treated as settlor of the 
equity of redemption & therefore the pa 
vision for forfeiture on bkpcy. was void to 
that extent, but as to the father’s mtges. 
bkpt. was not the settlor, & therefore the 
provision for forfeiture was valid to that 
extent.—Re WoMBWELL (1921), 125 L. T. 
437; 37 T. L. R. 625; sub nom. Re Woms- 
WELL, Ez p. TRUSTEE, (1921] B. & C. R. 17. 


} 
Ike Wombwell © 





Vol. V.—Bankruptcy. Cases 581la—5908. 


5861a. In mortgage—Whether void as against 
bankruptcy laws.J—-A provision in a mige. 
to the effect that, if the mtgor. is made bkpt., 
a larger sum shall be paid to the mtgee. 
than would have been paid had the mtgor. 
not been made bkpt., is void, as being in 
contravention of the bkpcy. laws, & the 
security held by the mtgee. will be, notwith- 
standing such provision, a security for the 
amount actually advanced & no more.— 
Re JOHNS, WORRELL v. JOHNS, [1938] 1 Ch. 
737; 97 L. J. Ch. 846; 139 L. T. 883; 72 
Sol. Jo. 486; [1928] 8. & C. R. 50. 


5865. Add. Annotation :—Consd. Re Wombwell 
(1921), 37 T. L. R. 625. 

5870. Add. Annotation :—Apld. Re Johns, Worrell 
v. Johns, [1928] Ch. 737. 


5872. Add. Annotation :—Consd. Re Griltiths, 
Jones v. Jenkins, [1926] Ch. 1007. 
| §884. Add. Annotation :—Consd. Re Griffiths, 


Jones v. Jenkins, [1926] Ch. 1007. 

5885. Add. Annotation :—Refd. Ite Clark, Clark 1. 
Clark, [1926] Ch. 833. 

5890. Add. Annotation :—Consd. Re 
Jones v. Jenkins, [1926} Ch. 1007. 

5897. Add. Annotation :—Distd. Re Forder, Forder 
v. Forder, {1927} 2 Ch. 291. 

5898. Add. Annotations :—Consd. Re Forder, For- 
der v. Forder, {1927} 2 Ch. 201. Refd. Re 
Evans, Public Trustee v. Evans, [1920] 2 Ch. 


304. 
Re Griffiths, 


Griffiths, 


5899. Add. Annotation :—Consd. 
Jones v. Jenkins, (1926) Ch. 1007. 


5902a. “On bankruptcy or until he suffered any 
act or thing or any event happened whereby 
he would be deprived of right to receive in- 
come ’’—-Order of Probate Court setting apart 
whole income for children of beneficiary.)— 
In 1887, C. settled the proceeds of property 
as to the income upon himself for life deter- 
minable on his bkpcy. or until he suffered any 
act or thing or any event happened whereby, 
if payable to him absolutely, he would be 
deprived of the right to receive the income or 
any part thereof. By an order in 1895 after 
the dissolution of ©.’s marriage, it was 
ordered that the trustecs should set apart 
the whole of the income of the scttled funds 
which was then payable to him, & apply it 
for the children of the marriage until majority. 
C. became bkpt. in 1904, & his youngest child 
attaincd twenty-one in 1910:—Held: thr 
above order was an act or event antecedent to 
his bkpcy. by which C.’s interest in the whole 
income was determined for a substantial 

eriod, & a forfeiture took place at the time 

he order was made, & nothing passed to the 
trustee in bkpcy.—Re Carew's Trusts, 
GELLIBRAND v. CAREW (1910), 103 L. T. 
658; 55 Sol. Jo. 140. 

5905. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder, [1027] 2 Ch. 291. 

5908. Add. Annotation :—Consd. Re Ciriffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 


bkpcy. proceedings.—CRraig v. KEN: PART XX. SECT. 4, SUB-SECT. 2.— 
Pe ey EO eee eae - NEDY (1992), 68 D/L. R78; 20. B. it. D. (b). 
. : 528.~—CAN. vi. Charge as collateral security 


8846 iii. ne ———.}—~A., by will, 
rited property which was d 





for advance on mortyage.)\-—Held : on 


inhe: oclared oi. —— Clause forfeiting the charge be ven by appit. the 
by the wil] to be unselzable, but he lessee’ rile Hike RET ABRAHAM interest appoin to him berame 
was given power to dispose of it:— (1925), 69 O. L. H. 164; (1926) 3 forfelted.—MoQUADR  v. Moma’ 

: d not assert un- D. L. R. 971.—CAN,. (1927), 39 C. L. R. ie Le lala 


z coul 
eeizable quality of his property in 


L, R. 258; 1A. L. T. 


1-- 
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Cases 5909a—5936a. ENaLisH AND Empire Dicest SuPPLeMENT. 


5008a. ‘‘ Shall do some act’* whereby income 
would be assigned—Authority to pay income 
to trustee of composition scheme—No notifica- 
tion of authority to trustes.)—B. was entitled 
to the incomeof one-third shareof theresiduary 
estate of testatrix unless & until he should be 
or become bkpt. or should do or suffer some 
act or thing whereby such share of Income 
should be wholly or partially assigned, 
charged or incumbered or until he should 
die, whichever event should first happen, & 
from & after his death or bkpcy. or the doing 
or suffering such act as aforesaid such share 
& the income thereof should be held upon 
trust for his issue. Shortly after the death 
of testatrix B. entered into a scheme for 
composition with his creditors, & he then 
signed an authority to the trustees of testa- 
trix’s will ‘ until further notice ’’ to pay to 
the trustee under the scheme “ the income 
now due or to accrue due” to B. from her 
estate. It appeared that there had been no 
communication by B. to the trustee of the 
scheme for composition concerning the 
authority given to the trustees of the will 
until after these proceedings had been taken 
in the matter :—Held: in these circum- 
stances the authority given to the trustees 
of the will did not operate as a good equitable 
assignment of B.’s interest in testatrix’s 
estate & did not work a forfeiture thereof, 
inasmuch as in the absence of communication 
concerning the authority, the same remained 
simply a bare authority which wa: revocable. 
—RKe HAMILTON, FrTzGEORGE v. FrrzGEORGE 
(1921), 124 L. T. 787, O. A. 

6018. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 29]. 

5916. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, (1927] 2 Ch. 291. 

5920. Add. Annotation :—Consd. Re Griffiths, 
Jones v. Jenkins, 1926] Ch. 1007. 

5922. Add. Annotation :—Distd. Re Griffiths, 
Jones v. Jenkins, [1926] Ch. 1007. 

5922a. ‘‘ By any deed or document anticipate, 
charge, assign, or otherwise dispose of ’’— 
Debtor presenting bankruptcy petition.}— 
Held: the forfeiture clause had not taken 
effect.—Ite GRIFFITHS, JONES v. JENKINS, 
[1926] Ch. 1007; 95 L. J. Ch. 429; 186 L. T. 
57; 70 Sol. Jo. 785 ; [1926] B. & O. R. 66. 

5924. Add. Annotation :—Expld. Re Forder, For- 
der v. Forder, [1927] 2 Oh. 291. 

5025. Add. Annotation :—Consd. Re Forder, For- 
der v. Forder, [1927] 2 Ch. 291. 

5931. Add. Annotations:—Consd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 

5982. Add. Annotation :—Apld. Re Evans, Public 
Trustee v. Evans, [1920] 2 Ch. 304. 

59S82a. Bankruptcy before death of testator. 
-—Testator directed that if an annuitan 
should become bkpt. or insolvent he should 
forfeit the annuity :—Semble: sucha direction 
applied only to future events, & no forfeiture 
would be incurred by an insolvency during 
testator'’s lifetime.—Re DrapER (1888), 57 

P TY. J. fg 942; 58 L. T. 942; 86 W. R, 788. 

t -_ 
rer - Bol yc, old. Re Strange, Lamb v. Bossi Leu (1916), 
5982b. ‘‘ Until he shall forfeit same in case of 
bankruptcy '’—Existing Loman ae? Maida to 
ele ae EVANS, PUBLIC USTED v. 
Evans, No. 5936a, post. 





5933. Add. Annotation :-—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


5984. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 201. 


5935. Add. Annotation :—Apld. Re Forder, Forder 
v. Forder, [1927] 2 Ch 291. 


5935a. B at & after determination 
of prior life in t—Annulled after Income 
ee was bequeathed an interest 
during his life in the income of testator’s 
residuary estate, & by his will testator 
directed that, if any benefici thereunder 
should become bkpt., such beneficiary should 
forfeit his share which should thereupon de- 
volve as provided for in the event of his 
death. Testator died in 1910 & on Apr. 16, 
1914, B. was adjudicated bkpt. On Dec. 14, 
1925, B.’s life interest fell into possession, 
& on Apr. 7, 1926, he procured the annul 
ment of his bk th Between Dec. 14, 1925, 
& the date of e annulment the trustees 
received income in respect of the residuary 
estate, but dealt only with such part as did 
not include the income in respect of B.’s 
interest, no payment being made in respect 
of that by them :—Held: as after Dec. 14, 
1925, the trustees received sums in respect of 
the income of testator’s estate which they 
could have been asked to hand over to the 
trustee in the bkpcy. of B. before the annul- 
ment of his bkpcy., there existed something 
upon which the forfeiture could operate, 
the test being whether there was any actual 
income of the share which could be treated 
by the trustees as payable to, or retained for, 
or appropriated for, the residuary legatee, & 
the annulment was not in timo to prevent the 
operation of the forfeiture clause.—-#e FORDER, 
FORDER v. FoRDER, [1927] 2 Ch. 201; 96 
L. J. Ch. 814; 187 L. T. 688; [1927] B. & C. R. 
84,0. A. 

5936. Add. Annotations :—Apld. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. Refd. Re Evans, 
Public Trustee v. Evans, [1920] 2 Ch. 304. 


5936a. ‘‘ Unless he attempts to become bankrupt ’’— 
Whether applicable to bankruptcy in invitum 
or generally.|—Testator, by his will dated 
Dec. 21, 1911, devised & bequeathed his real 
& personal estate to his trustees upon trust 
to sell & convert with power to eet & 
proceeded: ‘‘ Out of my estate I desire my 
trustees to pay to my son H. an annuity of 
£156 to be paid monthly, unless he attempts 
to assign it or to become bkpt. In these 
evente it shall be entirely optional with my 
trustees to pay him the annuity, my wish & 
intention being that the money is to be for 
his personal use to keep him from want. If 
they think his conduct or circumstances 
deserves or requires it, I authorise them to 
increase the annuity to £260 per annum, 
payable as & on the condition stated.”’ 
Testator then directed that the residue of the 
income of his estate should be paid to his 
wife during her life or widowhood, & that 
after her death or remarriage it should be 
opyued for the maintenance of his daughter 
until she attained the age of twenty-five 
years, & that upon her attaining that age 
the whole of the residue of his property 
should be given to her. By a codicil to his 
will, dated Sept. 10, 1918, testator devised 
two freehold farms to his son H. for the term 
of his life or “ until he shall do some act to 





250 


effectuate a sale or mtge. thereof or which 
shall forfeit the same in the case of bkpcy.,” 
in either of which events the farms were to 
fall back into & form part of his residuary 
estate. Testator died on Sept. 13, 1918, 
leaving his widow, his daughter, & his son H. 
pie han | On Nov. 8, 1911, a receiving 
order been made against H. on a creditor's 
petition, the act of bkpcy. being the failure 
to comply with a bkpcy. notice, & on Nov. 24, 
1911, he was adjudged bkpt. Testator made 
his will & codicil with knowledge of these 
facts. On Jan. 22, 1919, H. obtained his 
discharge, but his creditors had not been 
paid in cari & the Depey.. had not been 
- Un @ summons taken out by the 
trustees for the determination of the ques 
tions whether the legacy given to H. by the 
will had become forfeited by his bkpcy., & 
whether the freebolds devised to him by the 
codicil belonged to him or formed part of 
the residuary estate :—Heid : (1) the words 
unless he attempte to become bkpt.” in 
the will must be read in their strict gram- 
matical sense & as so read did not apply to 
a bkpcy. in invitum or bkpcy. generally, & 
therefore no forfeiture of the annuity had 
occurred on which the discretionary trust 
arose, & consequently the annuity was 
peyete to the trustee in H.’s bkpcy. ; (2) 
he words of devise in the codicil though 
Pe in words of futurity applied under 
he doctrine of 7'rappes v. Meredith, No. 6932, 
ante, to the past bkpcy. of H., & there was 
no principle upon which the ct. would be 
justified in holding that the doctrine was not 
applicable to legal estates, & consequently 
the devised frecholds had ever since the 
death of testator formed part of his residuary 
estate.—Re Evans, Pusric Trustee v. 
Evans, [1920] 2 Ch. 304; 89 L. J. Ch. 6265; 
123 L. T. 735; 36 T. L. R. 674, C. A. 


mere eee relay a had ira P sodas Re 
onyng . nyngham v. Conyngham, 
{1920} 2 Oh. 495. on 


6953. ddd. Annotation :—Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 


5058. Add. Annotations :—Consd. Anglo-Baltic & 
editerranean Rank v. Barber, [1924] 2 

K. B. 410; Re Harrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 105. Distd. Hood’s 
Trustees v. Southern Union General Insce. Co 


of Australasia, [1928] Ch. 793, Refd. Re | 


Vol. V.—Bankruptcy. Cases 5936a—5965. 
Harrington Motor Co. (1927), 44 T. L. RB. 


58, 
5958a. ———-.)—H., who had taken out a policy of 


insurance in deft. co. against third party 
risks, was involved in an accident whereby 
C. was seriously injured by H.'s motor car, 
O. commenced pro against H. for 
damages, but before ob U ent H. 
was adjudicated bkpt. & the official receiver 
was appointed the trustee in the bkpcy. 
The trustee informed the oo., in reply to a 
question put by them, that he did not 
propose to take any part in C.’s action 
against H. H. subsequently purported for 
an agreed sum to release the co. from their 
liabihty under the policy to indemnify him 
in respect of any judgment obtained against 
bim by ©. Shortly afterwards 0. obtained 
judgment against H. for damages for the 
injuries sustained by him. Subsequently 
H. committed a second act of bkpcy. & was 
adjudicated bkpt. for the second time, & 
a trustee was appointed. In an action 
brought by the two trustees jointly for a 
declaration (inter alia) that deft. co. were 
liable to indemnify H. & or pltfs. against 
the damages awarded to O. & that the agreo- 
ment by which H. purported to release the 
co. was null & void :—Held: (1) the benefit 
of the indemnity vested in the trustee under 
the first bkpcy., notwithstanding that 0.’s 
claim, being one in respect of a tort for which 
judgment was not obtained till after the 
commencement of the first bkpcy., was nut 
provable in such bkpcry.; (2) the benefit 
of the indemnity having vested in the 
trustee in the first bkpcy., his right thorcto 
could not be affected by any subsequent 
agreement betwoon deft. co. & Il.; (3) the 
trustee in the first bkpcy. was uot cstopped 
by his refusal to tuke part in C.’s action 
against II. from asserting his claim against 
deft. co.—Hoop’s Trustres v. SOUTHMRN 
Unton GENERAL InNsuRANCH Co. OF AUs- 
TRALASIA, [1928] Oh. 793; 97 LL. J. Ch. 467 ; 
139 L. T. 586; [1928] B. & C. R. 06, 0 A. 

«] Sec, now, Third Party (Rights Against 
Insurers) Act, 19380 (c. 25). 


5963. Add. Annotalion :— Mentd. Ite Blyth Ship- 


building & Dry Docks Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 494. 


5965. Add. Annotations :—Mentd. Maatschappij 


voor Fondsenbezit v. Shell Transport & 
Trading Co., [1923] 2 K. B. 166; Knight v. 
Ponsonby, [1925] 1 K. B. 546. 


—_—_ ~— © at 


PART XX. SECT. 4, SUB-SECT. 2.—K. Howseren (Ont.), [1926] 3 D. 1. It. 
» SUB-SEOT.2.—E, during the lifetime of tho | Tore TO 1 620.—-CAN, 


6957 Ui. ———.}—Pitf, in Feb. 1930, 
recovered jud “a 


ect of injuries sustained on July 14, 
i998, in a collision with a motor lorry 8. 65, & the policy-moncys puncou ~ 
b ee of the deceased become due, in the ordinary course 


agai 


h i. Sums due by way of differenrea-—- 
Transactions closed by spectal resolution 
of Stork Hachange.}—Sums which have 


driven by deft.” ; 31, the official 
De ee rea oneal 8 licy-holder.— LONDON & LANCASHIRE of business from one certified broker 


1929, deft. as ed “all his real 
nal teeta to ag 


NSURANCE Co., LTD. 
trustees for the N SGN 


e. Fisuer, [1924] to marie? 


by way of differences in 
tock Exchange tran actions 


ment belug ex Sod an redita b he fecvanines steed to between the pultios, as 
executed as r 6 en n etwe , 
insurance co. with which he held a 4 toh ili. send Le ee members of the Hombay Native Share 
policy Indemnifying him against third tr ore on. bE ‘i t & Stock Brokers’ Association, form part 
y riske:—Held: deft.'s right to ‘Tustee pcy. haildin of the estate of the creditor broker, 
demnity by the insurance co. hav recover insurance on & Ne vase which passes to his assignee in the caso 
after the sssignment in bkpoy., BUG of nig Insolscncy, under Presidenc 


which stood on 


y 
land transferred prior Towns Insolvency Act (ITE. of 1909), 


as a chose in action 
to the trustee under to the assignment.—-CaNADIAN CP¥nIT 647 & 42,— KAIhUSHROO TALYARK- 


the deed, & pitf. had no legal or equit- 
able right to the insurance mo be eal 

v. HoRtoR, [1930] N. Z. R. 
537.—N.Z. 

5901 1. ——~ Premium patd by bank- 
rupt.}——-Where payments due to a co. 8967 if 
jesuing a F gprs were not by the Damages 
policy itee 


‘for 
expressed to be payable vest in the trustec 


25 


HAN v. Bat OutAB (1928), I. L. KR. 5% 
Bom. 508.—IND. 

h ii. Suma due from bankrunt com 
mission agent~—Itight to reciner from 


—— In action of wre, prncipule—Subject to rights of turd 
inj 
in 


~* do not party. Where commission agents had 
a keeys Fe neurred HMability on behult of thei 


Cases 6012a—6115h. 


6012a. Husband surviving wife.]— In 
the year 1876 a husband during the lifetime 
of his wife took out a policy on his life with 
an assurance co., whereby, after a recital 
that the assured “‘ for the benefit of his wife ” 
in porsuence of Married Women’s Property 
Act, 1870 (c. 93), had proposed to the co. 
to effect an assurance on his own life for £500, 
in consideration of the payment of the 
premiums during the life of the assured, the 
co. covenanted that the property of the co. 
should be liable to pay to the exors., adminis- 
trators & assigns of the assured the sum of 
£500. In 1918 the wife died, & in 1929 the 
husband died without having married again. 
In 1891 the husband was adjudicated bkpt. 
& obtained his discharge as from Apr. 14, 
1899 :—Held: upon the true construction 
of the policy & Married Women’s Property 
Act, 1870 (c. 93), 8. 10, the interest in the 
policy moneys vested in the husband & upon 

1is adjudication in the trustee in his bank- 
ruptcy subject to the trust in favour of his 
wife which enured for her benefit only if she 
survived her husband; with the result that 
as she died befure her husband & before the 
fund fell into possession, the policy moneys 
Peed & were payable to the trustee in 
cpcy. 

Semble: Married Women’s Property Act, 
1870 (c. 93), s. 10, does not enable a husband 
to confer the benetit of the policy upon any 
wife who does not by surviving him become 
his widow.—He CoLLiER, [19380] % Ch. 37; 
143 L.. T. 8329; sub nom. He CoLLier, Ex p. 
CoLLIER’s WxEcuTors, 99 L. J. Ch. 241; 
11929) B. & C. R. 178. 

6052. Add. Annotation :—Refd. Re Pennington & 
Owen, [1925] Ch. 825. 

6074. Add. Annotation :—Distd. Re Wilson, Ez p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 133 L. T. 814. 

6091. Add. Annotation : — Mentd. 
Edelston, (1930] 2 K. B. 378. 

6092. Add. Annotation :—Mentd. Re Rush, Warre 
v. Rush, [1923] 1 Ch. 66. 

6111. Add. Annotalion :—Consd. Bergerem v. 
Marsh (1921), 01 L. J. K. B. 80. 

6113. Add. Annotation :—Apld. Bergerem v. Marsh 
(1921), 91 L. J. K. B. 80. 

6115a. ——- Bankruptcy abroad.]—Toestator by 








Gottliffe vv. 





rincipals, who had agreed to indemnify 





loan by wife.J}—Held: tho proceeds 
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his will declared himself to be residing in 
London, & domiciled in England. He subse- 
quently resided in Algiers & carried on busi- 
ness as a coal merchant there until his death. 
On a petition presented by him in his lifetime 
to the ct. in Algiers he was declared bkpt. by 
the French ct. after his death, & a ‘‘ syndic” 
was appointed there to whom creditors’ claims 
might be sent. The effect of the order on the 
evidence was to vest in the French ‘“‘ syndic ”’ 
the whole of bkpt.’s estate, including assets 
accruing after the commencement of the 
bkpcy. In asubsequent creditor’s adminis- 
tration action in England, K., an English 
creditor, was appointed administrator & after 
a grant of cdminis istration with the will 
annexed, proceeded to advertise for creditors. 
The French “ syndic ’’ now claimed that the 
assets in this country should be transferred 
to him, admitting that if his application was 
successful the costes of administration here 
would have to be deducted :—Held: a bkpcy. 
order having been made by a French ct. of 
competent jurisdiction the ‘‘ syndic’ was 
entitled to the whole of the assets whereso- 
ever situate, & these must be handed to him 
after deducting the costs, charges & expenses 
of the administration proceedings here.— 
Re BuRKE, Kine v. Terry (1919), 54 L. Jo. 
430; 148 L. T. Jo. 175. 


Annotation :—Refd. Bergerem v. Marsh (1921), 91 L. J. 
K. B. 80. 


6115b. ——- ———.]—In 1918 deft., a domiciled 


Englishman, entered into an hotel partner- 
ship with other persons in Belgium in con- 
nection with the Ghent Exhibition. Deft. 
became tenant of a house in Ghent for a 
period of ss fa months from Apr. 1913, & 
employed clerks & other persons. The 
partnership incurred heavy liabilities, & by 
a decree of the Commercial Ct. at Ghent, 
dated Aug. 9, 1913, the partnership & its 
members were declared to be insolvent pur- 
suant to an article of the Belgian Civil Code. 
The decree was pronounced by the ct. without 
notice to deft., but subsequently, in accord- 
ance with the recognised procedure, he was 
notified of the decree & appeared by solr. to 
show cause why it should be dissolved. It 
was, however, affirmed by the Ct. of Appeal. 
Pitf., trustee in the bkpcy., brought an action 
in England alleging that deft. was possessed 





Justice in Lunacy the rents of the real 


hem, & the agents having subsequently 
gone into liquidation, official liquidator 
sued tho principals for the amount of 
Hability :—Held > ho could recover,tho 
said amount even though the agents, 
having gone into liquidation, had not 
actually paid their vendor.—OsMaNn 
JAMAL & SONS v.*GOPAL PURSHATTAM 
(1928), I. L. Rk. 56 Cale. 262.— IND. 

aq. Feghis under = cnntract — Can- 
ceellation before recerming order.)—Held : 
tho trustee in bkpcy. had no rights 
under the contract in tho name of 
vbkpt., it baving been aeuy can- 
collod.— Re DoLLaR Taxt - Ar p. 
Trusrnn, [1924] 8 D. L. R. 97; 4 
C. B. lt. 667.—CAN. 

st. Proceeds of company's assels— 
Sold by dircetors—T'o discharge sonal 
guarantees of directors.}—-Held: the 
transaction was not fraudulent. — Re 
UNITED Eximnirors, [1995] 8 D. L. BR. 
446; 5C. B. R. 779.—CAN, 


PART XX. SECT. 4, SUB-SECT. 3.—B 
_ sv. Proceeds of sak—Bul of sale 
given by husband to wife—To secure 


derived from realisation of the security 
offected after an act of bhpoy., but 
before actual adjudication, were money 
leut to the husband by the wife for the 
purposo of his trade or business at the 
date of pkey &, a8 such, assets in 
the husband's estate.— Re Haw, (1926) 
N. Z. L. R. 558.—N.Z. 

aw. Chattels in oatensible possession of 
husband—Onus of proof.)—lUeld : tbe 
onus was on tho wife to prove that they 
were her property.—He McELLAND's 
EsraTe, (1923}] 4 D. Le. R. 395; 3 
Cc. B. Rn. 839.—CA e 


PART XX. SECT. 4, SUB-SECT. 6.—A. 


li, ——~ ——— Property part of estate 
of lunatic under care of court.}-—Lands 
being roal ostate, situate in the Irish 
Free State, devolved upon a person 
as _hoeir-at-law who had been an 
undischarged bkpt. in England aince 
the year 1924. he person who died 
nossessed of the property had been a 
unatic under the care of the ct. in the 
Irish Free State. In the wind up 
of the lunatic’s estate by tho, Chief 
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estate of the lunatic which had accrued 
after her death were claimed respeo- 
tively by tho Official Receiver in 
England & the Official Assignee in the 
Irish Free State for the bonefit of the 
creditors in the respective bkpcies. :— 
Held: the only effective vesting order 
before tho ct. was that made in the 
Trish bkpcy. matter, tho land in 
vestion had not become vested in the 
ficial Receiver In England merely 
hy the operation of the English vesting 
declaration, but it was competent for 
the Irish ct., exorcising eng £4 juris- 
diction, if requ to do 60, make 
that vesting declaration effective.— 
Re CORBALLIS, (1929) I. R. 266.—IR. 


6103 v. ——,]}—Land in Canada 
owned by a bkpt. at the time he is 
adjudicated a bt under the English 
Bkpey. Act, 1914, c. 59, vesta in his 
trustee under the English bkpcy. 
Pious) 3 De LR aad ww. 
309; 23 S. L. R. 297; 10 Cc B. RR. 





Vol. V.—Bankruptcy. Cases 6115b—6150a. 


6128. Add. Annotations:-—Apld. Cotton v. Heyl, 
[1930] 1 Ch. 510. Consd. Re Wait, [1927] 
1 Ch. 606. Refd. Re Williams, Richards 1. 
Williams, {1930} 2 Ch. 378. Mentd. Perform- 
ing Right Soc. v. London Theatre of Varicties, 
{1924] A. O. 1; Kursell v. Timber Operators 
& Contractors (1926), 05 L. J. K. B. 569; Re 
Smith, Franklin v. Smith, [1928] Ch. 10. 4 

6129. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earlev. Hemsworth R. D. C. 
(1928), 44 T. L. R. 605, 

6129a. -———.]—Jie CoLiins, No. 6059a, post. 

6135. Add. Annotation :—Apld. Re Caines Mort- 
gage Trusts, [1918-19] B. & ©. R. 297. 

6186. Add. Annotation :—Mentd. I?e Caines Mort- 
gage Trusts, [1918-19] B. & ©. R. 297. 


of assets within the jurisdiction of the English 
cts. & claiming a declaration that all deft.’s 
assets had become vested in plitf. as trustee: 
—Held: (1) the decree of the Belgian ct. 
was valid inasmuch as deft. had submitted 
to the jurisdiction , (2) the proceedings were 
not contrary to natural justice, inasmuch as 
deft. had been afforded an opportunity of 
being heard; (3) subject to the decision of 
other issues not before the ct., there should 
be a declaration that pltf. was entitled to all 
the movable assets of deft., wherever situate, 
to the appointment of a _ receiver.— 
BERGEREM v. MARSH (1921), 91 L. J. K. B. 
80; 125 L. T. 6380; [1921] B. & O. R. 
195. 
6115c. ——- ——.]—Re KoopERMAN (1928), 72 : 
Sol. Jo. 400; [1928] B. & C. Bt. 49. 6146. Add. Annotation :—Mentd. Banquo Belge v. 
6121. Add. Annotations :—Refd. Re Wait, [1027] | Hambrouck, [1921] 1 K. B. 821. 
1 Ch. 606. Mentd. Performing Right Soc. v. 6150a. ——- Transfer of shares bought for client.] 
London Theatre of Varieties, [1924] A. O. 1. —~A. instructed his broker to purchase on his 


‘on s— behalf two hundred shares in a co. Ti 
goer RD. 0. (1098) 140 pn ag” nee: one seacoar a firm of brokers to offect 
6124. Add. Annotation :—Refd. Earle v. Uoms- e purchase. The firm duly purchased the 


shares & sent a transfer of the shares to tho 
broker, prepared in tho name of A. The 
broker had in the meantime filed his petition 
in bkpcy. & the transfer passed to the official 
recciver & from him to the trustee in bkpcy. 


_— 


edit A gee ast 8. 30 Jee 
ALION ) . R706; 5 
O. Bb, R.'112,—CAN. : : 


worth R. D. ©. (1928), 140 L. T. 69. 


6126. Add. Annotations :—Apld. Re Collins, [1925] 
Ch. 556. Distd. Earle v. Hemsworth R. 1). C. 
(1928), 44 T. L. R. 605. 


PART XX. ener. 4, SUB-SECT. 6.— 


was adjudicated bkpt. on an act of 
bkpcy. committed on June 17 of the 
same year, of which, however, pitf, 
had no notice. In an action by pltf. 








ri. -]—Although a foreign 
Bkpcy. Act cannot, of ita own force, 


operate beyond the country which 
enacted it, yet private international 
law & the comity of nations operating 
on the general panes relating to 
movable property 1 recognise its 
extra-territorial cffect, so far at least 
as it deals with personal property, 
especially where, as in the case of the 
U.S. Bhpcy. Act, the Act does not 
expressly confine itself to property 
within the United States, but extends 
to “all propetty ” of bkpt. ; & the 
fact that the U.S. Bkpcy. Act is given 
effect in Canada only by comity of 
nations {is not a ground for bolding 
that it should be given no greater 
effect in Canada than would be given 
to the Canadian Bkpcy. Act in the 
United States.—WILLIAMS v. RICE 
(Man.), {1926} 3 D. L. R. 225; (1926) 
2 W. WwW. R. 192.-——CAN. 
sa. Insolv wn South <Africa— 
Property wn Ireland.}—By an order of 
the Supreme Ct. of the Union of South 
Africa tho estate of an insolvent was 
sequestrated for the benefit of his 
creditors; subsequently a trustee of 
the estate was slected, & was declared 
entitled to administer the estate m 
accordance with eereepet Act, 1916. 
The insolvent was entitled to cortain 
o} & leaschold Decperty in 
Under the law of the Union 
of South Africa the trustee waa 
to the immovable property 
of the insolvent situate in Ireland, so 
far as such ht did not conflict with 
the law in Ireland Tho Supreme Ct. 
of South Africa having requested the 
Irish ct to act in ite ald, the trustee 
applied for an order vesting the pro- 
rty in him :—Held: ho was entitled 
such order.—He Botton, [1920] 
2 I. R. 324.—IR. 


PART XX. SECT. 4, SUB-SECT. 7. 
6122 i. Payments to under 


nstruct 
on June 8, 1927 


works, to 
itf. ** all my profite up to the sum of 
00 plus 1 


per cent. interest ’ that 
were accrue to him from the said 
partnership for the said contract. He 


against tho official assigneo & deft. 
to recover the amount of the assign- 
ment: —Aeid: it having been ostab- 
lished that on June 17, 1927, the date 
to which the bhpcy. related back, no 
wrofit had been earned by B. to which 
he assigument could attach, & aa the 
assignment could not give a good title 
a8 against the official assignee to profits 
accruing after the commencement of 
the bkpcy. pltf. could not succeod 
against tho official assignee, nor could 
he recover against K., who was bound 
by law to pay the official assiguce 
bkpt.’s share of the profits of the con- 
tract.—Hk&rwitt v. OFFICIAL AS8IGNKE 
or BakNeEs & KEEBLE, [1930] N. Z 
L. R. 416.—N.Z. 


6124 1. —— Retention money.) ~ 
Held; monevs already earned by tho 
aselgnor, although not already due & 

ayable to him, could be ass 
, & their assignment was not 
invalidated by bkpcy. intervenin 
before such moncys became due 
payable, & this principle was applic- 
able to retention money kept back in 
respect of progress payments under a 
building contract.— OFFICIAL ASSIGNEE 
9. SHARPE, {1921) N, 4 L. R. 460.— 


61281. Book debte—<Assignment to 
incorporated bank.}—Held : tbe assign- 
ment of all book debts then due or 
accruing due or thereafter to become 
due was a general assignment of book 
debts within B. .- Act, s. 30, but was 
valid.—Sarrra ToBacco Co. v. ROYAL 
BankK oF CANADA (1922), 63 D. L. R. 
oo i 2C. B. R. 309; 520. L. R. 131.— 





A ment not regia- 
tered—No provi ig Spe ‘O- 
viding for registration.) —Held : ansign- 
ment void as inst trustee in bkncy. 
—Royab BANK OF CANADA v. KASTERN 
Trust Co., (1923) 1 D. L. R. 498; 
{1923} 8. O. R. 177.—CAN. 

6128 iii. Future book debts.|—— fe 
GORDON 8ToRE, LTD., Ez p. STANDARD 
Bank, {1923] 4 D. L. H. 2793 3 
C. B. R. 816.—CAN. 

6128 iv. ——.J—To be valid against 
a trustee in b . any assignment of 
future book debts must be rigidly 
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PART XX. SECT. 5, SUB-SECT. 1. 


6133 iv. ~———.]-—~Jie STANDARD lu 
Gor GOs te DL, auee eee 
. 2% » . e . K ; 2 . . . 
206 -— GAN. . aca 


6133 v. - ~.J—Re Witsov (Ont), 
(3926) 1B. bat oBb. TOD Idan 


PART XX. SECT. 5, SUB-SECT. 2.—A. 


6138 iv. ~—-—- -—~-~-.] —As against an 
assignee in bkpcy. one who has us 
principal consigned goods to bkpt 
under an agency contract by which 
the property did not pass to bkpt. 
may recover the goods or the proceods 
thereof, provided & so far as they can 
be identitied.—te Cocks Ksrarn & 
CONSORT TuadINa Co. (1922), 65 
D Ae 778, [1921] 3 W. W. RR. 434. 

6139 v. Money entrusted to. 
Held: tho peyet could only rank i. 
preferred creditor if the trust money 
could bo traced to a particular fund.— 
He DOMINION TIOKE1, E10. CoRrrPnN., 
iz p. AKER, (1924) 2 b. L. R. 807.— 


61501. Broker—Securtlties sold for 
ee oir gi i ani 4 brokcr’s 
general account. eld: as tho mone 
could not be distinguished in any way 
from other moncys in the gcnural 
account of the brokers the client could 
not claim it & could only sue fur breach 
of contract.—DaALPnE v. FAIRBANKS, 
GossELIN & Co. (1922), 66 D. L. lh. 
835; 20. B. R. 524.—CAN, 

sb. Sole beneficiary—Hi idow’s claim 
to share of estate.}—Wheie & widow 
claims under Widows RKellef Act, 
Rh. 8. A., 1922 (c. 145), &. 10, to tho 
uneadministerecd portion of her hus- 
band’s cstate, such portion does not 
vest in the trustoe In bkpey. of the sole 
honefic lary under the husband's will.— 
Ite MCINTYRE eae D L. R. 127, 
(1925) 3 W. W. R. 172.—OAN, 





PART XX, SECT. 5, SUB-SECT. 2.- B. 


sc. Specific ge—Stack certrfi ate 
deposed with arent. For sale j- Bkpt 
sold a portion of the shares & had the 


Cases 6507a—6745. 


DURAND’S TRUSTED, [1928] 2 K. B. 66; 97 
L. J. K. B. 687; 188 L. T. 612; [1928] 
B. & O. R. 19. 

6614. Add. Annotation :—Consd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. 


6515. Add. Annotations :—Consd. Re Tabor, Ex p. | 


Cork, [1920] 1 K. B. 808; Re Kaufman 
Segal & Domb, Ha p. The Trustee, [1923] 
2 Ch. 89. 

6516a. —— ——— On business premises.] — The 
custom of hiring furniture which exists in the 
case of hotel ded a aay & is so notorious 
as to exclude the doctrine of reputed owner- 
ship in the event of the bkpcy. of the hotel 
proprietor whether the particular furniture 
was hired or not, does not extend to furniture 
in the possession of traders gencrally, e.g. a 
wholesale grocer.—He Tasor, La p. Cork, 
(1920) 1 K. B. 808; sub nom. Re Tasor, 
Ex p. Truster, 89 L. J. K. B. 852; 122 
L. t. 799; 36 T. L. Nt. 191; [1919] B. & 
O. R. 299. 


Annotations :—Folld. Re Kaufman Segal & Domb, Kz 
qrastes, | 1923] 2 Ch. 89. Refd. French v. Gething, [19 


6519. Add. Annotations :—Consd. Re Tabor, Ez p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ez p. The Trustee, [1923] 
2 Ch. 89. 

6528. Add. Annotation :—Refd. Ite Blyth Ship- 


2b} 


building & Dry Dochs Co., Forster v. Blyth 
Shipbuilding & Dry Docks Co., [1926] Ch. 
494. 


6524. Add. Annotation :- Mentd. Re Llyth Ship- 
building & Dry Docks Co., Forster 7. Blyth 
ey aaa! & Dry Docks Co., [1926] Ch. 

94. 


6525. Add. Annotations :—Refd. Lamb v. Wright, 
(1924] 1 K. B. 857; Simeons v, Durand’s 
Trustee, [1928] 2 K. B. 66. 

6552. Add. Annotation: — Mentd. Douglass v. 
Lioyds Bank (1929), 34 Com. Cas. 263. 

6561. Add. Annotation :—Refd. French v. Gething, 
[1922] 1 K. B. 286. 

6584. Add. Annotation :—Mentd. 
Savill, [1926] 2 kx. B. 530. 

6613. Add. Annotation :—Refd. Lamb v. Wright, 
(1924) 1 K. B. 857. 

6614. Add. Annotation :—Mentd. Ke 
(1922] 2 Ch. 211. 

6625. Add. Annotation :—Refd. Re Wethered, 
Ez p. Salaman, [1926] Ch. 167. 

6647. Add. Citations :—sub nom. Re PLIMMER, 
Ex p. SPELLER, 14 ©. B. 159, n. 

Add. Annotation :—Refd. Graham v. Furber 
(1853), 2 C. L. R. 10. 

6657. Add. Annotation :—Consd,. He Collins, {1925} 

Ch. 556. 


6659. Add. Annotation :—Apld. Re Collins, [1925] 
Ch. 556. 


Richmond v. 


Allester, 





6659a. -}—For some years before his 
bkpcy. a surveyor & assessment specialist 
with a staff of clerks had entered into con- 
tracts with clients for personal service in the 
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latter capacity. Under these contracte he 
had to value his cliente’ properties for rating 
purposes & give expert evidence on their 
eprees his remuneration being a percentage 
of the reduction of their assessments when 
obtained. He mortgaged these contracts 
the sums to become due on completion thereof 
to a mtgee., who by special arrangement with 
the mtgor. gave no notice to the clients so as 
not to imperil the mtgor ’s business position, 
the mtgor. being allowed to collect the fees 
when due in his own name & hand them 
over to the mtgee. At the date of the mtgor.’s 
bkpcy., some fees (a) were due on completed 
contracts, but some fees (6) were still un- 
earned. The trustee employed bkpt. & some 
of his staff to carry out the uncompleted con- 
tracts & earn fees (b) :—-Held: (1) though the 
work to be done under the contracts required 
a certain amount of technical skill on which 
es cliente relied, it was nevertheles parts 
of bkpt.’s business, so that the fees (a) due 
at the date of the bkpcy. were due to him 
‘‘in the course of his trade or business’’ & 
being in his order & disposition by the con- 
sent of the mtgee. belonged to the trustee 
under 1914 Act, s. 38 (c); (2) the mtge. of 
fees (b) earned since the bkpcy. was in- 
operative against the trustee.—He CoLLIns, 
[1925] 1 Ch. 5656; 133 L. T. 4793 sub nom. 
Rte CoLLins, Ez p. SALAMAN (TRUSTEE), 95 
L. J. Ch. 65; [1925] B. & O. R. 90. 


6689. Add. Annotation :—Refd. Re Wethered, 
Ez p. Salaman, [1926] Ch. 167. 


6701. Add. Annotations :—Folld. Birmingham 
Banking Co. (Official Liquidators) v. Carter 
(1872), 20 W. R. 354. Refd. Semphill v. 
Queensland Sheep Investment Co. (1873), 29 
L. T. 737; Re Pooley, kz p. Nabbinge (1878), 
88 L. T. 663. 

6706. Add. Annotation :—Refd. Simeons  v. 
Durand’s Trustee, [1928] 2 K. B. 66. 


6708a. Same day as act of bankruptcy.]— 
Though a bkypt. may be up to the ears in 
insolvency, notice at any fractional period of 
the day on which the act of bkpcy. is com- 
mitted, is sufficient to take the case out of 
the clause of reputed ownership ; if the notice 
be given’ before the act of bkpcy. is 
in fact committed (SiR GEORGE RossE).— 
Re RICHARDSON, Ez p. RICHARDSON (1839), 
8 Deac. 496; Mont. & Ch. 43, C. of R. 
Annotations :-—Retd. Re Worcester, Ex p. Agra Bank (1868), 
3 Ch. App. 555; Colonial Bank v. Whinney (1886), 11 
App. Cas. 426. 
6735. Add. Annotation :—Refd. HBnglish Insce. v. 
National Benefit Assce., [1929] A. C. 114. 


6740. Add. Annotation :—Mentd. Bickerdike v. 
Lucy, [1920] 1 K. B. 707. 

6742. Add. Annotation :—Refd. Lamb v. Wright, 
{1924} 1 K. B. 857. 

6744. Add. Annotation :—Distd. Lamb v. Wright, 
[1924] 1 K. B. 857. 


6745. Add. Annotation :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857. 








PART XX. SECT. 9, SUB-SECT. 3.— 
B. (b) i. 





6621 fi. 
In 1905, C. the owner of a lifo policy of 
agsurance, mortgaged it to the insurance 
oo. In Apr_ 1907, C. mortgaged the 
policy & the lands to B., who gave no 
notice to tho co. till Nov. 1920. In 


Second mortgage of.}— ee policy 
io 


to the uUranoce 


mtge. :—Held : 


June, 1907, C. was adjudicated bhpt. 
In 1915 tho insurance co. wero pald the 
amount due on their mtge. & handed 
to the assigness. 
ees surrendered the policy 
received i 


3. e ofea f “ 
- & or =. 
ment of the amount ios. to him on his 377.— IR. 
the cquity of redcmp- 


surrender value, & 


tion in the mtgo. was “goods & 
chattels ** within Irish Bkpt. & Insol- 
vent Act, 1857 (c. 60), & 3138, & was at 
the date of the bkpoy. “in the pos- 
session, order, or disposition of bkpt.”’ 
by the consent & permission of the C) 
CLANCARTY, 11921} 3 I. R. 


In 1920 
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6745a. Whether mere visible employment of goods 
in trade or business sufficient.|—(1) In order 
that goods may come within 1914 Act, 
s. 38 (c), the consent or permission of the 
true owner must be given not only to their 
being in the possession, order or disposition 
of bkpt., but also to their being used in his 
trade or business. (2) In order that goods 
may be in the possession, order or disposition 
of bkpt. in his trade or business within the 
clause they must be not merely visibly 
employed in his trade or business, but 
acquired & used for the purposes of the 
business.—_LAMB v. WRIGHT & Cu., [192-4] 
1K. B. 857; 9381.3. K B. 366; 1801. T. 
703; 40 T. L. R. 290; 68 Sol. Jo. 479; [1924) 
B.& CI. 97. 


6745b. Fees due on completed contracts to sur- 
veyor & assessment spectalist.]|—/te CoLLINs, 
No. 6059a, ante. 

6746. Add. Annotations :—-Refd. Simeons  v. 
Durand’s Trustee, [1928] 2 K. B. 66. Mentd. 
Fe Kaufman Segal & Domb, Faz p. The 
Trustee, [1923] 2 Ch. 89; Lamb v. Wright, 
[1924] 1 K. B. 857. 


6751a. Must be given both to possession & to use 
in trade or business.|—LAMB v. WRIGHT & 
Co., No. 6745a, ante. 

6762. Add. Annotation :—Refd. Lamb v. Wright, 
(1924] 1 K. B. 857. 


6777. Add. Annolalion:— Refd. Re Wethered, 
Ex p. Trustee (1925), 134 L. T. 264. 

6794. Add. Annotation :—Refd. Lamb v. Wright, 
(1924) 1 K. B. 857. 

6798. Add. Annotation :—Refd. Lamb v. Wright, 
{1924} 1 K. B. 857. 


6802a. ——.}—In Jan. 1922, G. ur- 
chased from bkpts. certain chattels used by 
them in their business as clothiers, & subse- 
quently in consideration of the option to 
purchase & the hire-rent agreed upon Ict 
them on hire to bkpts. at a monthly rental. 
The chattels consisted of cutting tables, work 
tables, machines, stools, etc. The agreement 
was determinable in the event (inter alia) of a 
receiving order in bkpcy. being made against 
the hirers, upon which all payments made by 
the hirers were forfeitable & the chattels 
were to be delivered to the owner. On Sept. 6, 
1922, a receiving order was made against the 








hirers ; on Sept. 21 they were adjudicated | 


bkpt., & on Sept. 25 a trustee in the bkpcy. 
was appointed. On motion by the trustee for 
a declaration that the chattels formed part 
of the estate of bkpts. as beiny in their order 
& disposition with the consent of the true 
owner :— Held: there was no proof of a 
general custom of hiring out chattels such as 
were specified in the agreement, nor was such 
a@ custom recognised by the cts. The inference 
of ownership was inevitable that by reason 
of the possession & user of the goods in the 
trade or business of the trader they ‘‘ must ”’ 
be the property of bkpts.—He KAuFMAN 
SEGAL & Doms, lx p. TrusTEE, [1923] 2 Ch. 


89; 92 L. J. Ch. 218; 128 L. T. 650; 67 ! 


Sol. Jo. 333; [1923] B. & C. RB. 1. 


PART XX. SECT. 9, SUB-SECT. 5.—A. 

6762 i. Delivery of goods to trustee— 
After nolice stopping goods in transitu-— 
Withdrawal of notice on innocent mia- 
repr zon of trustee.}—Held: the 
trustee could not rely on a withdrawal! 


J.8. 


60 


induced.-- Re RoBerts, [1924] 1 
D L. R. 386.—CAN 


PART XX. SECT. 9, SUB-SECT. 6.-—A. 
6799 ff. ————~——.]—Wherethere D._L. 
was no immediate delivery of a car 
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6818. Add. Annotation :—Refd. Lamb v. Wright, 
(1924] 1 K. B. 857. 

6819. Add. Annotations :—Distd. Re Kaufman. 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. Refd. Lamb v. Wright, [1024) 
1 K. B. 857; Simeons v. Durand’s Trustee, 
[1928] 2 K. B. 66. 

6821. Add. Annotations :—Refd. Lamb v. Wright, 
{1924} 1 K. B. 857; Simcons v. Durand’s 
Trustee, [1928] 2K. B. 66. 

6824. Add. Annotation :—Retd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

6858. Add. Annotation :—Refd. English Insco, v. 
National Behefit Assce., [L020] A. C. 114. 


6858a. Judgment debt.]--S., a customer of bkpt., 
a stockbroker, became indebted to him in 
respect of Stock Ixchange transactions in a 
sum for which bkpt., on Dee. 18, 1923, 
recovered judgment. Later, S.. becam: 
similarly indebted to bkpt. in a further sum 
On Jan. 15, 1924, bkpt. assigned both debts 
to W. to secure £500, & covenanted with him 
that, in the event of his refraining from giving 
notice of the assignment to S., he, bkpt., 
would, on payment of the debts or any part 
thereof, hand the cheque or other form of 
payment to W. On Feb. 27, 10924, bkpt. 
committed an act of bkpey. In Mar. 1024, 
J., who acted as solr. for both bkpt. & W. in 
the matter of the assignment, on the in- 
structions of both & without disclosing samo, 
made an agreement with S. for the liquidation 
of the two debts, whereby S. undertook to 
pay the aggregate amount thereof by monthly 
instalments, the first instalments being 
allocated to the payment of the later of the 
two debts & the subsequent ones to the pay- 
ment of the judgment debt; & S. further 
agreed to deliver promissory notes payable 
to bkpt. or order tv cover the instalments 
wlocated to the later debt. J. received the 
notes from S. &, as agent of W., collected the 
amounts as they fell due on the notes & paid 
part thereof to W. & retained the balance. 
After payment J. returned the notes to 8S. 
to be cancelled. At that time neither J. nor 
W. nor S. had notice of any available act of 
bkpcy. On Sept. 18, 1924, a receiving order 
was made, at which date S. had paid & W. 
had received from J. sums amounting to 
£90 in respect of the Jater debt. Upon 
receiving notice of the receiving order, J. 
gave notice to S. of the assignment. On 
Sept. 25, 1924, an order of adjudication was 
made, & on Oct. 7, 1924, appet. was appointed 
trustee. In Apr. 1925, W. died, & Me COL. 
Was made resp. to the motion by which a 
declaration was sought that the twu debts 
were at the commencement of the bkpcy. in 
the order & disposition of bkpt. & property 
of bkpt. divisible amongst his creditors :— 
Held: (1) the earlier debt, which, admittedly, 
arose in the course of bkpt.’s business, was, 
notwithstanding its conversion into a judg- 
ment debt, none the Jess at the conmence- 
ment of the bkpcy. wa debt due In the course 
of his business & in the order & disposition 
of bkpt. & divisible amongst his creditors ; 


to the purchaser nor any change of 
A ossussion :—- Held: the sale & trans 
er were vold as against the trustc: 
-—FITZGEKALD v. MCMoknkow, [1024] 
R. 619; 62 L. H. 383; 4 
C. B. KR. 29.—CAN. 


Cases 6858a—6912a, ENGLISH AND Empire Dicest SupPLEMENT. 


(2) the eement between bkpt. & S. & the 
deposit of the notes by bkpt. with W. having 
been effected after the commencement of the 
bkpcy., in the absence of knowledge on the 
part of either S. or W. of an available act of 

kpey., & the ct. inferring an agreement by 
W. with bkpt., in consideration of the 
deposit of the notes, not to enforce payment 
of the advance so long as S. paid the amounts 
as & when they fell due, constituted valid 
transactions for valuable consideration within 
1914 Act, s. 45, &, tah from such inference, 
the forbearance of W. on the strength of the 
deposit of the notes to sue & his acceptance 
of the instalments constituted sufficient con- 
sideration for the deposit of the notes; 
(3) even if the trustee was entitled to recover 
the instalments paid after the date of the 
receiving order, the amount eae before that 
date was a payment protected by sect. 45 (b) ; 
& the judgment debt formed part of the 
property of bkpt. divisible amongst his 
creditors, while the claim in respect of 
the other debt should be dismissed.—Re 
WatTrIrDRrEeD, Ex yp. SALAMAN, [1926] Ch. 
167; 70 Sol. Jo. 324; sub nom. Re WETHERED, 
iz ». SALAMAN’S TRUSTEE, TRUSTER v. 
Banceg, 95 L. J. Ch. 127; 134 L. T. 264; 
[1925] B. & C. R. 265. 

6859. Add. Annotations :—-N.F. Re Tabor, Fa p. 
Cork, [1920] 1 K. B. 808; Ite Kaufman 
Begall bf Domb, La p. The Trustec, [1923] 
2 Oh. 89. 


6868. Citations :—For ‘'5 Oh. App 520” read 
‘8 Oh. App. 520.” 

Add. Annotation :—-Mentd. French v. 
ing, [1922] 1 K. B. 236. 

6867. Add. Annotation :—Refd. Re Tabor, 
Cork, [1920] 1 K. B. 808. 

6868. Add. Annotation :—Folld. Re Tabor, 
Cork, [1920] 1 K. B. 808. 

6869. Add. Annotation :—Consd. te Tabor, 
Cork, {1920} 1 K. B. 803. 

6878. Add. Annotations ;—Refd. Re Tabor, Ex p. 
Oork, [1920] 1 K. B. 808; He Kaufman 
aa ea Domb, Kz p. The Trustee, [1923] 
2 Oh. 89. 


Geth- 
Ea p. 
he p. 


Ez 


6879. Add. Annotation :—Refd. Lamb v. Wright, 
[1024] 1 K. B. 857. 

6879a. Clothiers—-Custom to hire machines.]— Re 
KAUFMAN SEGAL & Doms, Hz p. TRUSTER, 
No. 6802a, ante. 

6881. Add. Annotations :—Apld. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. Folld. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

6881a. —— ——— ——.]—Re Tanor, Ez p. Cork, 
No. 6516a, ante. 


6882a. —-—— ——— Antique furniture.|—A custom : 


exists in the antique furniture trade to 
deliver goods to a dealer on approval. In 


the event of the bkpcy. of such dealer, goods | 


upon his premises are not in his order & 
disposition within 1914 Act, s. 38.—Re 
Forp, Ez p. Truster, REsTALL, BRown & 
CLENNELL’S Cask, [1929] 1 Ch. 184; 140 
L T. 274; 72 Sol. Jo. 517; sub nom. Re 
Forp, Fe p. TRUSTER v. RESTELL, BRowN & 
Oo , 97 L. J. Ch. 334; [1928] B. & C. BR. 55; 
re nom. Re Forp, Exp. Hawkins, 44T.L. R. 
nnotation Api. Re ¥ord, Ex p. Trustee, Powell’s Case, 
{1929} 1 Ch. 137. 
6882b. —— - Sent by private customer.]-— 
No trade custom exists of private customers 
sending articles of furniture to retail dealers 
for sale on commission or otherwise so 
notorious as to exempt such articles from the 
operation of the doctrine of reputed owner- 
ship in the event of the bkpcy. of the dealer. 
But, where such a customer left a table with 
a retail dealer to be sold on the terms that 
the dealer should retain the surplus, if any, 
over an a d minimum price & upon the 
bkpcy. of the dealer the table was exposed 
on his premises with other furniture tor sale : 
—Held: as the effect of the custom which 
was established in Re Ford, Ee pn. Trustee, 
Restall, Brown & Clennell’s Case, No. 6882a, 
ante, was to prevent the reputation of owner- 
ship from attaching to any ot the furniture 
so exposed, the table, which was not dis- 
tinguished from the other articles of furniture, 
was not in the bkpt.’s possession in such 
circumstances that he was the reputed owner 
thereof.—Re Forn, Ex p. TRUSTER, POWELL’S 
Case, [1929] 1 Ch. 137; 140 L. T. 2763 72 
Sol. Jo. 517; sub nom. Re Forp, TRUSTER v. 
FOWEEL: 98 L. J. Gh. 144; [1926] B. & C. R. 


6885. Add. Annotations :—Refd. Lamb v. Wright, 
[1924] 1 K. B. 857; Simeons v. Durand's 
Trustee, [1928] 2 K. B. 66. 


5 | 6888. Add. Annotation :—Consd. Re Tabor, Ex ; 


Cork, [1920] 1 K. B. 808. 


6889. Add. Annotations :—Apld. Re Tabor, Lz p. 
Cork, [1920] 1 K. B. 808. Refd. French v. 
Gething, [1922] 1 K. B. 236. 

6890. ddd. Annotalion :—Refd. Re Tabor, Ex p. 
Cork, [1920] 1 K. B. 808. 

6890a. —— —-—.]—Re Tasor, Ex p. Cork, No. 
6516a, ante. 

6892. Add. Annotation :—Mentd. Re Morris, May- 
hew v. Halton, {1921] 1 Ch. 172. 

6898. Add. Annotation :—Refd. French v. Gething, 
{1922] 1 K. B. 236. 

6911. Add. Annotation :—Refd. Re Chiandetti, 
Ez p. Trustee (1921), 91 L. J. K. B. 70. 
6912. Add. Annotation :—Refd. Re Chiandetti, 
Ex p. Trustee (1921), 91 L. J. K. B. 70. 
6912a. —-— Goods sold in interpleader action— 
Proceeds in court.] — Re CHIANDETTI, Ex p. 

TRUSTEE, No. 7113a, post. 


PART XX. SECT. 9, SUB-SECT. 8.—A. 


6859 i Duty of court—To take notice 
A alleged custom.}-——W here it is proved 
that no less than 67 funeral cars & 
hearses were supplied in Ireland under 
hiro-purchaso agreement by one firm 
bet woon Nov. 23, 1912, & Mar. 8, 1023, 
the ot. will draw the conclusion that 
the cusatem of himug funeral hearses 
on the hire-p age system ia suff}- 
ciently notorious. The test in such 
cases is whut is the state of knowledge 
of persons who have made themselves 


acquainted with the nature & custom 


of the particular situation.— Re Tor : 


RENS, [1924] 21. R 1,4; 581. 
30.—IR. 


PART XX. SECT. 9, SUB-SECT. 8.—B. 
hire 

funeral carriages.}—Re Tor- 
REN, No. 6859 i., anée.— IR. 


PART xX. SECT. 10, SUB-SECT. 3. —B. 
lip. 809) {, ——~ ——— ——~.]}— Ross 
JOUNSON, LTD. ¢. Vicrornta MINES, 
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Lyrp, (B. C.), {1930] 1 D. L. R. 67; 10 
San. R. 23; 11929) 2 W. W. R. 511.— 


b (p. 810). Add “ afd, sub nom. 
Marvin v. FOWLER, 46 S. C. R. 119.” 


2(p. 810) i. ——- ———.} Payment of 
Proceeds of sale :— Held : a preferential 
| prAgeae & void. — ZsipMan & 
ARRE 


v. AMERIOAN FURNITURE 
Co. & LAaveERY (1922), 66 D. L. R. 
99; 20. B. R. 547.—CAN. 


6015. Add. Annotations :—Consd. Re Chiandetti 
(1921), 91 L. J. K. B. 70. Mentd. Re Fairloy, 
{1922] 2 Ch. 791. 

6916. Add. Annotation :—Mentd. 
{1922] 2 Ch. 791. 

6916a. —— ——.|—Re OHIANDETTI, Ex p. 
TRUSTED, No. 7113a, poat. 


6918. Add. Annotation :-—Consd. Re Fairley, [1922] 
2Ch 791. 


Re Fairley, 








6918a. —-— Subsequent withdrawal & return 

of nulla bona.}]—-On Jan. 14, 1921, the sheriff, 

in executing a writ of ft. fa. for £144, levied on 

debtor’s goods, but on Jan. 29 being paid 

£72, on account of the debt in addition to 

costs, fees, & possession money, he withdrew 

by arrangement reserving a right of re-entry 

for £72 balance. He retained the £72 

received on account for fourteen days & then 

aid it to the execution croditors. On 

ar. 16 the sheriff made a second levy, but 

on being paid £53 on account of the debt in 

addition to fees & possession money, he 

again withdrew reserving a right of re-entry 

for the £19 balance. After retaining the 

£53 for fourteen days he pald it to the 

execution creditors. On Apr. 26 the sheriff 

made a third levy, but the goods seized being 

found on interpleader to belong to a third 

patty, he finally withdrew & made a return 

of nulla bona on May 2. On Sept. 8 a 

petition in bkpcy. based on an act of bkpcy. 

of Aug. 19 was presented. A receiving order 

was made on Sept. 29 followed by an adjudi- 

cation on Oct. 1 & an order for summary 

administration on Oct. 3:—Held: the 

execution was completed within 1914 Act, 

ss. 40, 41, by the return of nulla bona on 

May 2, & the trustee had no title to the £72 
& £53 realised by that completed execution. 

(Ju: whether the trustee would in any 

case have been entitled to the moneys paid 

before June 8, the earliest possible date to 

which his title could relate back under sect. 

37.—Re Fatr.ey, [1922] 2 Ch. 791; sub num. 

Re Fairtry, Ex p. Orriciar, Receiver, 92 

LL. J. Ch. 140; [1922] B. & C. R. 127: aud 

nom. Ite FarnLey, Ez p. Low & BONAR, IrD., 

38 T. L. R. 894, D. C. 


6919. Add. Annotation : —Consd. fe Fairley, [1922] 
2 Ch. 791. 

6920. Add. Annotations :—As lo (1) Consd. Ie 
Fairley, [1922] 2 Ch. 791. Refd. Re Chian- 
detti (1921), 91 L. J. K. B. 70. 


6921. Add. Annotation :—Consd. Re Fairley, (1922] 


2 Ch. 791. 


6931. Add. Annotation :—Mentd. Ideal Films v. 
Richards, [1927] 1 K. B. 374. 


6947. .idd. Annotation :-—-Apld. He MWarris, Er p. 
Shell-Mex @& Official Receiver (1930), 99 
L. J. Ch. 448. 

6952a. ---—— Registrar of county court & 
sheriff same _ person --Notice received in 
capacity of registrar.)—Where the sheriff or 
high bailiff, who also happens to be registrar 
of the county ct., retains money paid in 





PART XX. SECT. 10, SUB-SEOCT. 4.—A. 


6034 H. Bankruptcy Act, s. 11 
(3).}-—-Until a sheriff with whom a writ 
of execution Pp receives a 
copy of the assignment by debtor as 
provided by the above sect. ‘or 
publication of notice in the Gazette 
as provided by the Act,” he is not 





amount to notice 


Ww. 


safe in not attaching debtor’s goods. 
A statement made by the solr. for the 
nasignes to a sheriff’s officer 
assignment has been made, does not 


not a ground for depriving him of the 
costs of a levy made after such state- 
ment.—Towrrs v. Sovomos, [1922] 
1 W. RK. 1077; 2G B R. 


Vol. V.—Bankruptcy. Cases 6915—6965a. 


| order to avoid sale under an execution, notice 
served on him in his capacity of registrar of 
the presentation of a potition against the 
debtu:, is notico served upon him m his 
capacity of sheriff or high bailiff, & it there- 
upon becomes his duty to pay tho money 
so retained to the aftieil reoobver or trust ee.— 


i 


Re Wares, Le pp. Sunti-Mex, Ltn. & 
OFFICIAL Rechiven TRUSTEE (1930), 90 


6954. Add. Annotation :—Refd. Re Ohiandetti 
(1921), 91 L. J. K. B. 70. 


6955. Add. Annotatwn :—Refd. Re Fairley, [1922] 
2 Ch. 791. 


Add. Annotations :—Refd. Re Wiygzell, Fx p. 
Hart, [1921] 2 K. B. 835; Re Wilson, Wx p. 
Salaman, The Trustee v. Keith, Prowse 
(1925), 1383 L. T. 814; Re Walt, [1927] L Ch. 
| 606; 2 Regent Finance & Guaranteo Corpn. 
(1930), 69 T. Jo. 283. Mentd. Me London 
County Commercial Reinsurance Office, | 1922 
2 Ch. 67; Scranton’s Trustec v. Pearse, 
| {1922} 2 Ch. 87; Ae Harrington Motor Co., 
Ke p. Chaplin, [1928] Ch. 165. 


6962. Add. Annotations :-—-Mentd. Re Gunsbourg, 
f1920] 2 K. B. 426; Scranton’s Trustee v. 
Pearse, [1922] 2 Ch. 87. 


6964. Add. Annotation ;: —N.F. 
(1926), 42 T. L. BR. 723. 
6965. Add. Annotation : —Consd. 
[1923] 2 Oh. 302. 
6965a. ‘*‘ Any other petition ’’-—-Notice not given 
within fourteen days.}] —A sherilf, on behalf 
of an execution creditor, levied an execution 
against debtor for nore than £20, & received 
the money from debtor to avoid a sale. 
Within fourteen days of the payment the 
pherull received notice of a bkpcy. petition 
on which an order would have been made had 
not debtor in the meanwhile tilled his own 
petition on which # recciving order was made 
as a matter of course. Notice of this second 
petition was given to the sheriff more than 
fourteen days after the payment, but while 
the money was still in his hands pending the 
result of the first petition. The trustee in 
bhpey. & the execution creditor both claimed 
the money :—Held: the words in 1914 Act, 
s. 41 (2), ‘Sor on any other petition of which 
| the sheriff has notice,” were not to be 
qualifled by the «addition of the words 
| “within the said fourteen days”’ so as to 
| permit the sherifl to pay the proceeds of the 
| exccution to the execution creditor because 
notice of the second petition on which the 
receiving order was made was not given 
| within fourtcen days of the receipt of such 
| 
| 


| 
} 
: L. J. Ch. 448; (1020) B. & OC. BR. 211. 
{ 


6961. 





Latter v. Juckes 


fe Sarjeant, 


eee Le. 


proceeds. The sheriff must hold, in the first 
instance, to see whether a receiving order 
would be made, & if he had notice of another 
petition, even after the lapse of fourteen 
days, then he must hold to see whether an 
order would be made on that other petition, 
or on any petition.—DLaArren vv. JUCKES 
& Paax, [1927] 1 K. B. 17; 96 L. J. K. B. 


579.—CAN. 
6034 il. -— Lztra Judicial Seizures 
that an | act H. S. A.» 1922 (c. 96).}—-Bkpcy. 


Act, 1919, #. 11 (3), does not apply to 
property solzed under the above Act. - 
Re WaMILTON & Oakes. (12>) = 
D. L. it. 5145 (19251 W W. Et ITS; 
5 C. B. R. 465.—CAN. 


to the sheriff, & is 
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Cases 6965a—7086. 


187; 186 L. T.177; 42 T. 1. R. 723; 70 Sol. 
Jo. 905; [1926] B. & C. R. 1338, C. A. 

6966. Add. Annotation :—Refd. Re British Sali- 
cylates, [1918-19] B. & C. R. 160. 

6979. Add. Annotations :—Refd. Latter v. Juckes 
& Page, [1927] 1 K. B. 17. Mentd. The 
James W. Elwell, [1921] P. 351. 

6998a. S. P. BLoxHoLm v. OLDHAM (1750), cited 
in 1 Burr. at Ps 22; 97 HE. R. 168. 

Annotation :-~Consd. Balme v. Hutton (1831), 2 Cr. & J. 19. 

7000a. S. P. Bevcuer v. MaGnay (1843), 12 
M. & W.102; 1 Dow. &L. 441; 13 L. J. Ex. 
49; 2L. T. O. S. 124; 7 Jur. 1160; 152 


H. R. 1128. 
a a & W. 


nnovwaions :-—Refd. Cheston v. Gibbs (1843) 
111; Idwards v. Evans (1843), 2 L. T. O. 8. 


7001. Add. Annotation :—Mentd. Leitch (William) 
& Co. v. Leydon; Barr (A. G.) & Co. vw. 
Macgeoghegan (1930), 47 T. L. KR. 81. 

7006. Add. Annotation :—Mentd. The Joannis 
Vatis, [1922] P. 92. 

7006a. ——— Sale after bankruptcy—Of goods 
sufficient to satisfy two executions—One 
delivered after bankruptcy.]—-Held: the as- 
signees might recover in trover for such of 
the goods as were sold after the sheriff had 
raised money enough to satisfy the first 
execution.—STreaD v. GASCOIGNE (1818), 8 
Taunt. 527; 129 BH. RR. 488. 


Annotations :—Refd. Giles v. Grovor (1832), 9 Bing. 128; 
Batchelor ». Vyse (1834), 4 Moo. & S. 652; Aldred v. 
Constable (1844), 6 Q. B. 370. 


7008a. Stay of proceedings— When tha Fa 
GIBSON v. HUMPHREY (1833), 1 Cr. & M. 544 ; 
2 Dowl. 68; $ Tyr. 588; 2 L. J. Wx. 231; 
149 BE. R. 616, Ex. Ch. 

Annolation :~Refd. Moon v. Naphael (1835), 2 Bing. N. C. 


7030. Add. Citation :—affy. S. C. sub nom. RR. v. 
Epwakps (1853), 9 Mxch. 382. 


7082. Add. Annotations :—Refd. Re Webb (Smith- 
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field, London), [1922] 2 Ch. 369. Mentd. 
a v. De Keyser’s Royal Hotel, [1920] A. C. 
7042a. ——— 6 Geo. 4, c. 16, s. 81—Two calendar 
months—Computation.|—By above sect. all 
executions, etc., executed or levied more than 
two calendar months before the issuing of 
the commission, are valid. Deft., the sheriff, 
seized the goods of W. on Aug. 13, in execu- 
tion, upon a judgment on a warrant of 
attorney at the suit of pltf., at about eleven 
o’clock, & at about one on Oct. 13 a com- 
mission of bkpcy. issued against W. :—Held: 
(1) the ct. would take notice of the fraction of 
a day, in putting a construction upon that 
part of the clause; &, therefore, it was clear 
that more than two calendar months had 
clapsed ; (2) the day of issuing the com- 
mission was to be included in the com 
utation.—GoDSON v. SANCTUARY (1832), 4 
. & Ad, 255; 1 Nev. & M. K. B. 52; 2 
L. J. K. B. 19; 110 BE. R. 451. 

Annotations :—As to (1) Refd. R. v. Middlesex JJ. (1845), 
8 Dow. & L. 109. As to (2) Refd. Whitmore v. Robertson 
(1841), 11 L. J. Bx. 43; Skey v. Carter (1843), 11 M. & W. 
571; Whitmore v. Greene (1844), 2 Dow. & L. 174. 

7051. Add. Annotation :—Mentd. The James W. 


Elwell, [1921] P. 351. 


7058. Add. Annolations :—Refd. Latter v. Juckes 
& Page, [1927] 1 K.B.17. Mentd. The James 
W. Elwell, [1921] P. 351. 

7079. Add. Citalion:—sub nom. Re PLUMMER, 
Ex p. TRustTEE, 69 L. J. Q. B. 936; 48 W. R. 
63141; 44 Sol. Jo. 572; 7 Mans. 367, C. A. 
Add Annotation :—Refd. I?e Mathieson, [1927] 
1 Ch. 283. 


7085. Add. Annotation :—Refd. 
[1927] 1 Ch. 2838. 

7086. Add. Annotation :—Refd. 
[1927] 1 Ch. 283. 


Re Mathieson, 


fe Mathieson, 


PART XX. SECT.10, SUB-SECT. 4.— C. 

6983 iii. -}—Whilo a sheriff is 
not entitled to poundage unless he has 
obtained some money for the execution 
creditor, yet r. 495 contemplates that 
the sherlif is to receivo something, 
even though no money has been 
realised by him, sinoe it provides that 
he is to be entitled to poundage * or 
such jess sum as a judge may deem 
reasonable.’’— MoRoscHuaNn vw. Moro- 
BUCHAN, (1921) 2 W. W k, 147; 14 
sask. L. R. 233; 59 DTD. L. Re 8533 
1 C. B. lt. 493.—CAN. 

6983 iv. ~-—— Seizure after autho- 
rised uasignment.} ~'TOWEKRS 0. SOLO- 





MON, [1923] 1 W. WY. R. 11843; 3 
Cc. B. RR. 806. - CAN. 
6990 i. Possessian moncy— Sheriff 


continuing in possesston——Ajter notice 
of assiunment.|—The costs to which 
the execution creditor is entitled are 
the costs of execution up to the time 
notice of the assignment is given the 
sherlff.-—-BAKER vv. RicHARDS, [19187 
QW. W. HR. 902; affd. 59 S.C. RR. 
656; 49 D. L. i. 684.— CAN. 


PART XX. SECT. 10, SUB-SECT. 8. 

y (p. 830) i. ——~ —- — Memorandum 
that title subject to costs of prior erecu- 
fron. }-—On an assignment under Bkpey. 
Act, where there are exrccutions 
recorded wugainst land of the assignor, 
the registrar of land titles, in making 
transmission of title to the assignee. 
should make a memorandum that the 
title [5 subject to a lien for costa of the 
first eaccution which was lodged with 
the sherlil¥ & to a Hon fur costs of 
registration & sherlff’s fees of all 
the executions.— Re Lanp Trries 
ACT, SASKATCHEWAN GENERAL ‘I'RUsr 


JoRPN., LTp.’s Case, (1923] 3 W. W. R. 
628.—CAN. 


7069 i. Garnishee order.}—A debt 
was attachod by a garnishee order under 
a judgment which was atill subsisting : 
—Held: a receiving order under 
Bkpey. Act, s. 11, did not rank in 

riority to such garnishment.—ZJte 
3L0UIN, GaGnon v, GRAIN & PRO- 
VISION Co., [1924] 1 D. L. R. 332; 
Q. R. 35 K. B. 161.—CAN. 


sf. Payment by contractor to prevent 
removal ad sale by sher{f of sub-con- 
tractor’s plant d materials-- Bank- 
rupley of sub-contractor—Hhffeet of.)-- 
Re Srewakr (Ont.), (1926] 2 D.L. R. 
1043; 7 C. B. RR. 650.— CAN, 


PART XX. SECT. 11, SUB-SECT. 1. 


7078 ii. ——— Bankruptcy Act, s. 29.) 
—“* Settlement" in tho ubove sect. 


SPIVAK (Aita.), 
942: [1926] 3 
1927) 1D. L. R. 
wotpuce cease We. OR. 1625 22 Alta. 
I. R, 187; 8 C. B. R. 23.--CAN, 

7078 iii. S. P. TRADERS TResT Co. v. 
oo (Man.), [1927] 3 W. W.1 


7086 ii a. J-— Held: a 
gift not being hedged about with con- 
ditions was not a settlement within 
Bkpoy. Act, 1908, s. 75.— BRAITHWALIE 
_. RAITHWAITE, [1923] N. Z L. R. 
1186.—N.Z. 


oe aes »~ 

-. 3’ D. LL. R. 
JW. TR. 84: revad. 
AN 











ji. -—-— .}—-Where = insured, 
under a policy of life insurance, declares 
it to be for the benefit of his wife, the 
trust created is not invalidated by his 
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- nuptial settlement.)|—Held : 


subsequent insolvency, & creditors of 
insured havo no rights which would 
interfere with the rights of his wife 
even though the endowment policy 
matures during the Ufo of insured.-— 
BANK OF BRITISH NORTH AMERICA U, 
SA eae (1919), 46 N. B. Rt. 105.— 


sg. Conreyunce of property to wife 
& sons.|—Where a transfer in the 
nature of a settlement was made for 
the purpose of defeating creditors :— 
Heid; though it would not be set aside, 
yot the creditors might reek payment 
of their claims out of the property 
transferred.— KIEHL t. Fussin (1922), 
68 LD. L. lt. 780.— CAN, 

ri. Purchase of property & invest- 
ment of money in wife's name.}—Where 
pone. had been acquired & money 
nvested by a husband in the nawe of 
his wife for the purpose of defeating 
hig croditors :--Held; the property 
belonged tothe husband & the proeceds 
received by the wife fiom a sale of 
furniture owned by the husband should 
be paid to a receiver.—McCURDY rf. 
NEVE (1923), 51 N. B. R. 123 — CAN, 


sj. Declaration of trust in farour 
of unfe—In pursuance of alleyed ante- 
{ & rettle- 
ment within Bkpey. Act, s. 29 (1), & 
null & void.—-He AuioTis & CLikIs, 


{1923} 1 D. L. R. 348; 56N. S. R. 43 ‘ 
3 C. B. R. 600.—CAN. 
sk. Setilement on _ creditor.}—On 


Jan. 29, 1925, J., being in embarrassed 
circumstances & indebted, amongst 
others, to M. for £1,200, settled certain 
land on M., & another upon trust for 
herself & her only child during her life 
& after her death for her child 
absolutely. A private meeting of J.’s 


7087. Add. Citation : — subsequent proccedings 
(1805), 11 Ves. 377. 

7089a. Declaration of trust without consideration— 
Credit In account of money to wife.}—J/eld: 
not binding on bkpt.’s creditors.—Re SMITH, 
Ev p. SmitH (1812), 1 Rose, 208. 

AnviaHon :—Consd. Parsons v. Cohe (1858), 27 L. J. Ch. 


7091. Add. Annotation :—-Refd. Re Mathieson, 
{1927] 1 Ch. 283. 

7094. Add. Annotation :—Refd. Re Mathieson; 
[1927] 1 Ch. 283. 

7096a. Settlement of property in exercise of genera} 
power of appointment.}|—Held: not within 
1914 Act, s. 42.—Re Martuicson, [1927] 1 
Ch. 283; 71 Sol. Jo. 183; sub nom. Re 
MATHIESON, Moore (TRUSTEE) v. MATHIESON, 
96 L. J. Ch. 104; [1027] B. & C. R. 303 aub 
nom. Re MATHIESON, Lz p. TRUSTEE, 136 
L. T. 528, C. A. 

7096b. Property accruing ‘‘ after marriage in right 
of wife.’’]|—Property devolving on a husband 
on the intestacy of his deceased wife 1s 
property that has accrued to the husband 
after marriage in right of his wife within the 
exception to 1914 Act, s. 42.—Re BowrEr 
WILLIAMS, Ba p. TRUSTEE, [19027] 1 Ch. 441; 
96 L. J. Ch. 186; 136 L. T. 752; 43 T. LR. 
225; 71 Sol. Jo. 122; [1927] B. & C.K, 
21, C. A. 

7098. Add. Annotalion :— Refd. Jagger v. Jagger, 
[1926] P. 93. 

7104. Add. Annotations :—As to (1) Refd. fe 
Charters, Ex p. Trustee, [1923] B. & C. KR. 
94. As to (2) Consd. fe Charters, Ha p. 
Trustec, [1923] B. & U. R. 94. 

7105. Add. Annotalion :—-Refd. Ke Wombwell 
(1921), 37 T. L. BR. 625. 

7106. Add. Annotation :—Consd. Re Charters, 
Ex p. Trustee, [19245] B. & C. 1k. 94. | 

7109. Add. Annotation :-—-Consd. fe Charters, 
Fe p. Trustee, (1923) B. & C. R. 94. 

7111. Add. Annotation :—Mentd. Itt CGunsbourg, 
[1920] 2 K. 1B. 126, 

7113. Add. Arnnolation ;:—Mentd. Denny (Trustee) 
v. Denny & Warr, [1919] 1 K. B. 583. , 

7113a. — Gift by brother to sister.]— By a deed | 





| 
| 
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Mar. 18, 1920, obtained final judgment 
against debtor for £527 7s. 4d. for goods sold 
& costs. On Mar. 20, 1920, execution was 
levied. Upon such levy being made, resp. 
claimed under the deed of gift the whole of 
the furniture & stock seized by the sheriff. 
An interpleader summons was taken out by 
the sheriff, & upon the hearing thereof, on 
Mar. 26, 1920, the master ordered claimant 
to pay into ct. £600 or give security for such 
amount, & in default the sheriff was autho- 
rised to sell the property seized & pay the 
proceeds into ct. to abide the result of an issue 
directed to be tried between claimant & 
the execution creditors. Pursuant to the 
order the sheriff sold the goods on Apr. 28, 
1920, & on May 20, 1920, paid the sum of 
£202 12s. 2d. into ct. On Nov. 3, 1020, the 
parties to the interpleader summons agreed 
to divide the money between them W to 
withdraw the record; these terms were 
embodied in an order of the master of that 
date. Inthe meantime, however, a receiving 
order was made on Nov. 1}, 1920, & petitioning 
creditors, the execution creditors, informed 
the official receiver of the sum of money being 
met. & of the terms of settlement so agreed 
ag aforesaid. Thereupon the official receiver 
intervened, & on Nov. 1, 1020, gave notice in 
writing to the Paymaster-General of the 
Supreme Ct. of the receiving order, & this 
notice had the effect of preventing the order 
being acted upon. The trustee moved for a 
declaration that the deed of gift was void as 
against him :- -Weld: (1) the deed of gilt 
was a voluntary settlement &, being made 
Within two years of the bkhpey., was void ; 
(2) the esecution having been completed & 
the proceeds held by the shertt for fourteen 
days, the trustee’s title was barred, because, 
although the execution was not completed 
betore the sheriff had Leen in possession for 
twenty-one days, the act of bhkpey. thereby 
ereated had not occurred within three months 
ot the presentation of the petition & was not 
therefore available to establish the trustee's 
title.- Re CoiaANbDErtTy, Jap. TRosres (1021), 
OL. J. WK. BK. 703 37 TT. E.R. 9845 [19210] 
B. & CO. RR. 82. 


of gift dated Oct. 7, 1919, debtor, who wags 7118 Add. Annotalion: —Consd. He Charters, 


adjudged bkpt. on Nov. 23, 1920, ‘in con- 


Ke p. Trustee, [1923] B. & C. 1k. Of. 


sideration of his natural love & affection for | 7119a. ———- Donee taking over liability for mort- 


the donee ”’ purported to assign & convey to 
his sister, resp., ‘* the business carried on by 
him at 58a, Old Compton Street, Soho, & the 
stoch-in-trade, wine & produce in & about the 
premises.” At the date of the deed petition- , 
ing creditors were proceeding to enforce | 
judgment under RR. S. C., Ord. 14, & on | 


ee ee ety, 


creditors was held on Apr. 22, 1925, 
&acommittes appointed to investigate 





appointed a trustee. On the heming 


of an application by the debtor & the 


gage debt.|—-By an indenture dated July 19, 
1920, a husband assigned his reversionary 
interest under a will to his wife, subject to a 
mtge.; & the wife covenanted expressly to 
pay the mtge. debt & interest & to indemnify 
the husband against his linbility under the 
intge. The husband was adjudged bhpt. on 
PART XX. SECT. 11, SUB-SECT. 2. 

hi. - Furchased by husband for 


her affairs, & it was agreed to accept | trustee to dismiss the debtor's summons wife To trustee during minor of wife 


#200 from M. tu be distributed among 


it was held that the application must 


'ranafer to unfe at majority | - 


the creditors in full payment of their ; be dismissed, but as the creditors who Held: not a settlement on the wile in 


debts. Some of the creditors, including | absented themselves from the liquida- 
the R. Co., refused to carry out this | tion mecting should have & could have 
arrangement, but on the faith that it | attended it, they must pay the costs. 
The bkpcy. proceedings 
tinued, & a trustee a 
trustee then applied to 
tor liquidation, but before the meeting | ment to M. delivered up to be cancelled 
& for repayment of the £2100 paid to 7 iil, —— 
25 :—-Held = the | Grant (N. 8.) 126) LDL. 6x1, 


would be carried out, J., on Apr. 28, 
paid M. £100 on account of hig debt. 
On June » the debtor filed a petition 


on June 24 the R. Co. served a debtor's 


summons. The R. Co. had notice of | M. on Apr. 28, 19 
settlement was not made in good faith 
& muvt be delivered up. 
of £100 to M. was a fraudulent pre- 
ference, & it must be repaid to the 


the meeting for June 24, but did not 
attend. This meeting was attended 
ad creditors whose indebtedness was 
about two-thirds of the total sun, 


They unanimvuusly passed a resolution | trustce.-—-fe JEFFREYS 
y arrangement, & ! ‘las, L. RK. 31.—AUS. 
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for LUquidation 


pointed. The 
ave the settle 


The payment 


consideration of maruage & voll as 
ugainst the trustee fie Mc ILLAND’S 
. Estain, (1923) 1 0. be HR, 3955 3 
were con | OB) RK. 849.- CAN. 


PART XX. SECT. 11, SUB-SECT. 3. 
7107 ii uestion of farl.J—le 


7O. BR, CA 
sl. Good fatih—Onus of proof | fv 
MacKeeEn (N. S.), (1929) 1. i f- 


»L 
(1925), 21 528; 100. 8B. R. $11.—CAN. 


Cases 7119a—7166a. 


June 20, 1922, within two years of the assign- 
ment. On motion by the trustee in the 
bkpcy. for a declaration that the assignment | 
was void againat him as being a voluntary | 
settlement under 1914 Act, s. 42 :—Held: | 
there was ample consideration in the assign- 
ment, & the wife was a ‘ purchaser ’”’ for 
valuable consideration within the sect.—He 
CHARTERS, Lx p. TRUSTER, [1928] B. & OC. R. 
7122. Add. Citation :—sub nom. Re Macnonap, 
ue ee {1920} 1 K. B. 205; 122 


7124, Add. Annotation :—Refd. Ite Gunshourg, 
[1920] 2 K. B. 426. 

7125. Add. Annotations :—Consd. Ite Gunsbourg, 
[1920] 2 K. B. 426. Mentd. Re Wigzell, Fx p. 
Hart, [1921] 2 K. B. 835. 

7127. Add. Annotation :—Refd. Re 
(1920] 2 K. B. 426. 

7129. Add. Annotations :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426; Re Mathieson, [1927] J 
Ch. 283. 

7138. Add. Annotation :—Refd. 
[1920] 2 K. B. 426. 


7184. Add. Annotations :—Consd. Re Gunsbourg, 
[1920] 2 K. B. 426. Refd. Le Wigzell, Bc p. 
Hart, (1921] 2 K. B. 835. 

7135. Add. Annotation :—Refd. 
[1927] 1 Ch. 288. 

7136. Add. Annotation :~—Consd. te 
[1920] 2 K. B. 426. 

7188. Add. Annotation : —Refd. 
{1920} 2 K. B. 426. 


7140. Add, Annotation :-- Mentd. In the Estate of 
Plant, Wild v. Plant, [1026] P. 139. 

7142. Add. Annotation :--Refd. Ite Mathicson, 
[1927] 1 Ch. 283. 

7147. Add. Annotation :--Mentd. 7n the Estate of 
Plant, Wild eo. Plant, [1926] P. 139. 


7148. Add. Annotation :-—-Refd. Re Mathieson, 
[1927] 1 Ch. 283. 
20902a, ante. 


7155a. Covenant to pay premiums on life policy.}— 
A. & B. were traders in partnership. “Tn 
1927 both partners were adjudicated bank- 
rupt. In 1910, A. on his marriage had 
executed an ante-nuptial settlement, by 
Which he (inter alia) covenanted with the 


Gunsbourg, 


Re Gunsbourg, 


Re Mathieson. 


CG insbourg, 


Ie Gunsbourg, 





he p. TRUSTER, No. 


ENGLISH AND Empire Dicrest SuPPLEMENT. 


trustees of the settlement to keep up a life 


policy on his life then existing & to pay the 
premiums, etc. On the bkpcy. of the two 


partners the trustees of the settlement lodged 
a proof in the bkpcy. of A. with regard to the 
covenant to keep up the policy, for a sum that 
was arrived at by commuting in a single pay- 
ment the annual premiums payable to keep 
up the policy & to make it fully paid. The 
trustee in bkpcy. rejected the proof on the 
ground that under 1914 Act, s. 42 (2), their 
claim was postponed until all the other 
creditors for valuable consideration in money 
or money’s worth had been satisfied, & he 
alleged that the assets available would not 
be sufficient :—Z/eld: the covenant fell 
within 1914 Act. 8. 42 (2), & the trustee was 
right in rejecting the proof, as being a claim 
for something which was only provable after 
the other creditors for valuable consideration 
in money or money’s worth had been satisfied ; 
& also having regard to 1914 Act, ss. 33 (6), 
42 (2), & 83 (1), the right of the trustees to 
put in a proof must depend on all the 
creditors of the partnership between A. & B., 
the joint creditors of the partnership, as well 
as the separate creditors of A., being first 
ratisfied.—Re CumMInac & West, kr 7p. 
NEILSON & CRAIG v. TRUSTEE, [1929] 1 Ch. 
5634; 141 L. T. 613; sub nom. Re CUMMING, 
Hz NEILSON & CRAIG v ADAMSON 
(TRUSTEE), 98 L. J. Ch. 83; [1920] B. & 
O. R. 4. 

7156. Add. Annotation :—Refd. Re Debtor, [1929] 
1 Ch, 362. 

7158. Add. Annotation :—Refd. Re Debtor, [192%] 
1 Ch. 362. 

7159. Add. Annolation:--Refd. Re 
[1927] 1 Ch 283. 

7161a. Covenant to settle all property to which 
settlor might become entitled—Settlement of 
reversionary interest.|— ie DENY, 
TRUSTEE, No. 2902a, ante. 

7164. Add. Annotations :—Apprvd. Ie Cuhen, 
Kc p. Trustee, [1924] 2 Ch. D. 515. Mentd. 
ite Prior, Ex p. Trustee, [1922] B. & C. R. 1. 

7165. .idd. Annotations :—Refd. Re Cohen, La p. 
Trustee, [1924] 2 Ch. 515. Mentd. Re Prior, 
Ea p. Trustee, [1922] B. & C. R. 1. 

7166a. —— ——.]--—-To constitute a fraudulent 
preference three conditions must be fulfilled ; 
(1) that the payment ip made by o person 
unable to pay his debts as they become due 


Mathieson, 


Bae p. 


PART XX. SECT. 12, SUB-SECT. 1, 


7164x. -- -.) A preferenveo & a 
fraudulent. preference are vitally dif- 
ferent. Ukpcv. Act prolibitya fraudu- 
lent preference only: & to constitute 
a@ fraudulent preference there must be 
present two circumstances, a prefer: 
ence in fact & an luitention on the 
pare of debtor to prefer.- Bursa vv, 
ROYAL BaNK or Canada, Burne rv. 

(1022), 69 D. TL. R. G08: 31 
O. L. R. 5643 2C. B. R. 241.—CAN. 


7164 xi. -k=-Where the delivery 
of goods was not a disposition in the 
ordinary course of business & the effect 
was to prefer defts. Heald » it should 
be oxet) aside.—. ACOBSON, ETC. ty 
ay aaa KIC. (1920), App. D. 75.— 


7164 xii. -  -.J--'The intention to 
give a preforence is an intention in fret, 
& must. be an intention entertained by 
the debtor. There can be no intention 
to prefer if the payment is made in 
the ordinary course of business.— 
OANADIAN CREDIT MEN’s Assn., LTD. 





t. JUNKING, [1928] 8 D. L. 


It. 139; 
62 O. 1. KR. 281; 1 
N. 


Cc. B. Rh. T7.-- 


7167 xvi. ~--— -)— Where a 
migeo. knew the mtgor. could not meet 
his current labilities but believed he 
had more than sufficient property 
ta pay his debta, & the conveyances 
were not mado to give the mtgee. au 





unjust preference, who acted bund fide . 
& without intont to delay creditors: - ' 


Held : the mtge. was valid.— Rosinson 
t. PETERS (1919), 47 N. B. R. 1.— CAN, 
7167 xvii. .}—-Knowled 
that debtor has ceased to be able to 
meet his Habilitaes as they beceme due 
will render payments within three 
months of the bkpoy. by debtor to a 
creditor fraudulent & -soidable as 
against the trustee in bkpcy.— STEVEN- 
sON v TAYLOR, Ke CANADIAN Maal 








Co., LTD, (1922), 70 D. L. R. 85 
CAN 





7167 xviii. ———.)}-—-Where cer- 
tain transactions Were impeached as 
being preferential :—Acld: the prima 
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acre ee a 


facie presumption of their invalidity 
bad not been rebutted by showing that 
they were made as required by Bkpcy. 
Act, s 32, since they were made with 
knowledge ou the part of the creditor 
that debtor was ‘“insolvent,”” as 
defined by sect. 2 (¢), & therefore were 
not made in good faith.—Re Lona- 
MORE (1922), 52 O. L. R. ; 
GC. B. R. 200.—CAN. 

7167 xix. --—— ——.}—Where three 
partners bought out the fourth & took 
$1500 from A. for a quarter share 
in the partnership, & subsequently 
A. advanced $100 on the security of a 
cbatte] mtge. hnuowing the firm was 
insvlvent :—-I/eld : the mtge. was void 
ap» against creditors.—Re Untry Manxvu- 
FACTURING Co., MOORE’S CLaiM, [1923] 
] b. L. R. 84 > 3 Cc. B. KR. $96.—CAN. 


7167 xx. ._}—-A bank ie in 
no ditferent position from that of any 
other creditor in relation to tho pro- 
visions of Bkpcy. Act, & whore a bank 
knows ita customer to be insolvent, 
it cannot within the three months 


7172a. 


limited by suct. 31 
or appropriate any money standing to 
his credit’ towards 
Hability by the customer to the bank.— 


from his own money; (2) that it in fact 
prefers one creditor over others; (3) that the 
dominant motive with which the payment 
was made was a desire to prefer that creditor 
to whom the payment was made. If a 
voluntary payment in fact gives a creditor 
@ preference & the reason for such payment 
is unexplained, then a presumption of pre- 
ference arises. The existence of an ex- 
planation ousts the presumption of pre- 
ference.—Re DRace (J.) & SONS, PALMER 
earl v. KNIGHT (1926), 184 L. ‘I’. 


7171. Add. Annotation :—Refd. Re Cohen, Ez p. 


Trustee, (1924] 2 Ch. 515. 


7172. Add. Annotation :—Refd. Re Cohen, Ez p. 


Trustee, [1924] 2 Ch. 515. 


——.]—(1) Debtor was adjudged 
bkpt. on his own petition on July 6, 1923, & 
for a long time prior to that date had been 
hopelessly insolvent. On June 22, 1923, 
bkpt. paid applt. £146 by a customor’s cheque 
& on June 21 & 23, 1923, he transferred goods 
to applt. of the value of £378 in discharge of 
his indebtedness. Debtor was able to pay 
his creditors 2s. in the pound, but the transfer 
of the goods to applit. was arranged on a 
basis that the debt was worth 20s. in the 
pound & the goods were not of the class with 
which appit. was in the habit of dealing, & 
applt. knew that debtor was unable to pay his 
debts, & the transaction took place on the 
eve of bkpcy. when debtor must have known 
he had no chance of pulling round. The 
threat of applt. to place the matter in other 
hands, which amounted to consulting a solr., 
had no terrors for debtor :— Held: the pay- 
ment & transfer were made with a view to 
preter applt. & not in consequence of any 
py which applit. brought to bear upon 
kpt. 





accept froin him gi 


usually amply a 
CONVOES aN? Wis 


Hquidation of a 
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» om Falauable considerution not 
fiven )}— Lack of consideration 
Fugecstion 
made 


Vol. V.—Bankruptey. Cases 7166a—7176a. 


(2) In establishing a case of fraudulent 
reference in addition to giving evidence of 
Ivency the trustee must give some ecvi- 
dence of a view to prefer.— Re Hoye, Ex p. 
TRUSTER, [1924] B. & O. R. 22, D. CO. 


7176a. ~ --— Preference by agent of debtor.| if 


a@ principal leaves the control of his business 
in the hands of an agent so that the agent 
is employed to determme which of the 
creditors of the principal shall be paid, when 
they shall be paid, & why they shall bo paid, 
@ payment made by such an agent with an 
intention to prefer a creditor of his principal 
is, in the event of the bkpcy. of the principal, 
a fraudulent preference by the principal 
within 1914 Act, 5s.) 14. It makes no 
difference that the agent had not authority 
to sign the cheques he drew & presented to 
his principal, nor that. the principal when 
signing therm had no intention tu preter any 
creditor, but honestly believed the payments 
so made to be proper & in the ordinary course 
of business. 

A firm of builders, having contracted to 
erect’ houses at S., employed TT. as their 
sularied agent to control & manage the 
purchase of & payment for building uateriuls, 
& generally to supervise A advise the firm 
on financial matters in relation to the econ- 
tract. The partners had no know ledge as to 
the terms upon which the materials supplied 
had in fact been purchased, nor were they 
aware of any of the circumstances: relating 
to any payments they in tach made. They 
syened cheques drawn by the agent as & 
when be prepared & presented them, but 
the agent had no right to make any payment 
except by cheques signed by his principals. 
The partners having become niet it 
appeared in the bhpey. proceedings that less 
than thres months betore the date of the 
receiving order, T., intending to prefer 


this agroonent 
constituted a fraudulent preferonoe 
whieh the creditors preferted must 
rebut ~ -2é@ Danr & CARROLL, [EV21) 4 
DOR. 597: FO. BR. 1389. CAN, 


will 
that a 
unduly — to 


| Weld: prima fac 
| 


SALILER & ARNOLD, Lp. 0 DOMINION 
Bank, [1923] 3 W. W. RK. 257.—CAN. 

7167 xxi. --—- - —.}—To make a 
secnliitv given a creditor a fraudulent 
preferencd under kraudulent Prefer- 
ences Act, K. &. S. 1920 (¢. 201), 8. 4, 
there must be a concurrence of intent 
on the part of both debtor & creditor, 
If the person taking the security be 
innocont of any fraudulent mtegt, he 
cannot be affected by the fact that 
there was such an intent, unknown to 
hitn, in the mind of dcebtor.—Wotre 
eo. Sete & Bru, (1923) 3 D LL. R. 
54; (1923) 3 W. W. RR. 375.—CAN. 

7167 xxii. -—- -——~.}——Re T'nosr- 
SON, Exp. TRUSTEES, [1923] 4 D. L. R. 
1028.—CAN. 

7167 xxiil——— ——.}—Re Fox, 
LesTer vr. Porter, [1925] 1 D. L. R. 
198; 5 C. B. R. 328.—CAN., 

7167 xxiv. ————~ ——.]—Ite  VoGur 
FcR Suop, Lrp., Exc p. Paquet Co., 
(1925) 1 D. L. R. 755; 50. B. RR. 386. 
—CAN. 

FULTON, 
L. R. 


71867 xxv. ——— —— .}—Re 
{1926] 2 Dp. L. R. 277; 58 O. 
400.—CAN. 

7167 xxvi. ——~ ——.)—Re CUDNEY 
(Ont.), (1924] 1 D. L. KK 699; 8 
Cc. B. R 559.—CAN. » 

7167 xxvii. -———— —— Circumstance 
putting creditor on enqutry.)— Re Mo- 


UILLAN, Ex p. ROYAL BANK (Ont.), 
[ 628) 2 D. L. R. 331; 10C. B. R. 73. 


prefer one creditor S& where the result 
of sue) Convey ance ip that Che siantor’s 
creditors will be defrauded the conu- 
veyance will be act aside without 
proof, apart from the nature of the 
conveyance Iteclf, of the fraudulent 
intent of the gruntor & the nto -- 
fo1t vw Mang, (1944) 3 D. L. BR. 687, 
58 GO. L. RK, 147.—CAN. 

7169 li. —— Transactums belucen 
relatwes.}—Where transactious «are 
between near relations, the onus tx on 
the parties to those transactions to 
show that they were not mado fraudu 
lently as against creditors, & for this 
purpose evidence in corroboration is 
required.—- BROWN v. BULMER (1922), 
65 D. L. R. 180.—CAN. 

7169 iv. ———~ -J~In trans- 
actions between relatives having the 
effect of defeating the claims of a 
seller’> creditors, even if the purchaser 
has full knowledge of tbe seller's 
intent to defraud, such knowledge is 
not of Staelf sufficlent to render the 
transaction void, if it is found to have 
been bond fide for fnli value.— WaAaunih 
v, Doueusieae! 1D. L. RR. 186; 

7169 v. ——.j—Re Reapy & 
Cass, (1924) 2 D. L. RK. 528: 33 
B. C. BR. 371.~—CAN. 

7169 vi. -—-Creditors, Lnowing 
of the insolvency of debtor, made a 
composition of their debta giving an 
extension of time. Within three 
monthe debtor was made bkpt. :-— 
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7169 vil. -} The onus of proof 
of an intention by debtor lo prefer a 
particular creditor tlosy on the ¢ 
wecignes - Jie Hauoy (Nu. 2), 

N. hh. L. qh. 613. -N.Z. 


71721. —-— 7 7 
B., who was in possession of businers 
premises under a lease not in writing 
from pltf., made an assigument to 
deft. co. for the bonefit of creditors, & 
on the same day oxecuted @ surrendet 
of the lease - Held. as the obur- 
‘ender preceeded the eg 
was not invalid as a fraudulent , 
ence or a fraudulent parting with 
property in fraud of orcditors. Nir 
vy. CHARTRHED TRUAT & EXECU Lon 
Co., CHARIERED TRUBr A KXECC OF 

oe cet > Burns y (1919), 1 
O. L. RR 1923 428 D L. KR oft’, 47 
O. W.N. 84%. -CAN, 


717384. °* Pransfir.”| A mtge. under 
Sask. Land ‘Titles Actus a * transfer "’ 
within the meaning of Bhypcy. Act, 
4. 2 (2), notwithstanding the provision 
in the former Act that & mtgc. shall 
have effct as security but shall not 
operate as «a transfer of the land 
thereby charged.—te CAHBON, [1822 
1W. W. KR. 204; 2 C6, BRB RL. 187 


ce D.L. f. 352; 15 Sask. L. RK 94 


7173 fi. —-—.}—Re Maritim: 1's. 
CORPN., LYpb. (N, B. ry [1927) Zz D Il. 
450 Py 8 Cc. B. R. 15 a CAN. 


S. & Co., creditors of his principals, & then 
well aware of his principals’ insolvency, 
presented to F., the managing partner, two 
cheques which T. had drawn & which F. 
signed without inquiry in the honest belief 
that T. intended thereby to make proper 
payments but which were in fact intended 
& devoted by T., one to the extent of £100 
in payment of a debt due by his principals 
under a contract other than the S. contract, 
& the other to the extent of £647 in payment 
for goods delivered by S. & Co. on credit 
terms not then expired :—Held : the partners 
as principals were bound by the acts of their 
agent 'T. when he, acting within the scope 
of his employment & as their agent, made 
the payments in question, & the act of the 
agent in making the payments with hnow- 
ledge of the principals’ insolvency & with 
a view of piving a preference must be treated 
as the act of the principals. Jte DRABBLE 
Bros., (1980] 2 Ch. 211; 09 1. J. Ch. 345; 
M3 1. 1. 337; 74 Sol. Ju. 464, CL A. 


7177. Add. Citation ;—-40 L. T. 404. 
7181. Add. Annotation : —Consd. Ite Fenton, lew p. 


Fenton Textile Assocn. (1930), 90 1. J. Ch. 
358. 


7182. Add. Annotation :—Mentd. Re Fenton, ler p. 


Fenton Textile Assocn. (L930), 99 Ja J. Ch. 


7220a. 


Cases 7176a—7220a, ENGLISH AND Empire Dicest SUPPLEMENT. 


ea Pembroke & Slater, [1928] 2 K. B. 
44, 


7188a. Payment to agent of creditor — Whether 


payment to “‘ person in trust for creditor.’’]— 
Re Morant, Ez p. TRUSTEES, No. 7414a, 
post. 


7217. Add. Annolation :—Mentd. Ite Cohen, Ex p. 


Trustee, (1924] 2 Ch. 515. 


J—A. being in difficulties, & 
having been served with writs by several] of 
his creditors, applied to defts., who were 
attorneys, for their advice & assistance. 
After several ineffectual attempts to make an 
arrangement, it was finally resolved, at a 
meeting of the creditors, that A.’s property 
should be immediately sold; thereupon A. 
employed an auctioncer for that purpose, 
& directed him to pay the balance of the 
proceeds, after deducting his own charges, 
to defts., which was accordingly done. 
Another meeting of the creditors took place, 
at which 6s. in the pound was offered, which 
being refused, A. went to prison, & obtained 
his discharge under the Insolvent Act. 
Defts. claimed to retain a portion of the 
money paid to them by the auctioneer in 
discharge of their bill of costs :—J/eld: this 
was not a voluntary transfer in favour of a 
particular creditor, within sect. 32 of above 








358, 


7183. Add. Annolution : — Mentd. 


PART XX. SECT. 12, SUB-SECT. 2. 

mi. Property conveyed to creditor ly 
reyistered conveyance—- Unreriatered re- 
conveyance to debtor withoul notice. j— 
Meld + yroperty must pasa to the 
trusteo in bkpoy.—He cCuala & 
Bray, (1924) 3 D.. R. 44: 2 WW. RR, 
373; 4C. B. R. 660.—CAN, 

BA. Jrociston in fire msurance policy 
for payment to bank.) A provision ina 
fire fusurance policy that the amount 
of the toss shall be payable to a bank 
does not operate as an assignment of 
the poliey to the bank, nor can it: be 
gaid, in the clreumstances of the care, 
to conslitute an illegal preference under 
Bhpeve Act, D927 (e. 18).— Tt RaBON 
t. DOMINION Bank (Can). (1920) 4 
Do. RR. L028: affy., 47 Que KB. 
$53, LUC. B. R212. —CAN. 


PART XX. SECT. 12, SUB-SECT. 38. 


7186 vi. —-—.]-—In order to make 
a payment a fraudulent preference 
Within Bhpey. Act, 1908, 8. 79, It Is 
not necessary that the paymont should 
bo made fa actual contemplation of 
bkpey.—Re Linnny (HL) & Ca,, 
Lrp., (1925) N. ZT. R907. -N.Z. 

1 (p. &63) §. Creditor having 
mate wnquiriesa.}—Where in fulfillment 
of an agreement, a Hen note was given 
vy debtor by way of collateral security 
for advances to be made bv the 
oroditor, who had made the fullest 
inquiries Into the financial position of 
debtor & had failed tu discover his 
insolvency :--lfeld: tho giving of the 
lion note could not bo construed as a 
fraudulent proforence.—Ke Huunis 
Musto SALES Oo., Co-OPERaArivE 
Musto Suprty Co. e. GoLp MEDAL 
FURNITURR MANUFACTURING Co. 
Lo 2). L. R. 706; 4C. B. R. 565 





PART XX. SECT. 12, SUB-SECT. 4.—A. 


t(p. 865) i, Creditor with know- 
ledge of insolvency.}—Actual intent to 
defraud creditors necessary, althowsh 
peste a aware es debtor's a or 

ICKERSON v. PARRINGTON (1892), 
A. Th. 635-—GAN TON (1892), 1 


wi, ——.}—The bona fides of a 





Act. 





Reckitt v. 


transaction i4 negatived if the ereditor 
who receives payments from debtor 
has knowledge of dentoe’s insolvency. 
But af the creditor has no such know- 
ledce & the transaction 1s one arbing 
out of Che ordinaty course of business, 
the fact that) debtor was insalvent 
when he made the payments will not 
render puch pasments a fraudulent 


mrefesence. -Re Sevan, Aro pe. Lt cas, 
1924] 1D. LL. R. 191 - CAN. 
© (p. 865) i. —--.) -To constitute a 


prefercnee ander Bhpey. Act, 8. 31, 
there must be a commou or concurrent 
viow, te. intent on the part of debtor 
X the creditor to create a preference.— 
Re Bens, (N22). We. We. RR. 201s; 2 
(M B.OR. 271; 67 DD. L. RR. 663) 32 
Man. L. R. ¥.—CAN. 

0 (p. 865) if. ----- J—Re GOLDSTEIN, 
L1923) 1 D. L. Rh. 8648; 53 On LR. 60. 
—CAN 


C) Cp. 865) ii, ——.]—Tho intention 
of debtor to yield to the dictates of bis 
consacienve & to fear the consequence 
of his crime, negatives the intention 
to prefer. At any rate, the intention 
of debtor is not enough, the creditor, 
too, must intond to obtain a_ pre- 
ference. Re CARSON, (1924) 4 DD. Lb. R. 
wwe; 650. LR. 6495 4 CL OB. OR. 683 


ce (p. 865) iv. -J—To constitute 
a fraudulent preference there must be 
an intention on the part of debtor to 
ee the creditor in question & an 
ntention ou the part of that crediter 
to be preferred, Therefore where A. 
was ascreditor of B., bhpt., & C 





paid A. what B. owed hitn, & C. was 
therefore substituted in the place of 
A., a8 oreditor of B.:-—Held: as 
the money paid by C. never becamo 
azacte tp the hands of B., the trans- 
action could not be ret aside.—-Re 
NiavgaRaA Hats, Lrp., TRusrEr tv. 
BaNnK OF MONTREAL, (1924) 4 D. L. Ii. 
953.—CAN. 


o (p. 865) v. -]—If a partner 
makes & payment to a creditor with 
{ntent to prefer him, & Chore ic a like 
intent on the per of the creditor to 
be preferred, this will be a fraudulent 
preference & may be set aside by the 
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WAINWRIGHY v. 
M.& W. 385; L Horn & H. 395; 87. J. Ex. 


25; 3 Jur. 266; 


YLEMENT (1838), 4 


150 KH. OR. 1478, 


trustee. —Re RosupaLe PrRopvcr Co.,, 
hr p. Mcaowaa, [1924) } DL. RR. 
321; 4C. B. R. 277.—CAN. 

o (p. 865) vi. ——~.)—SALTER & 
ARNOLD, Litp. vt. DOMINION BANK, 
{1926] 3 DP. L. R. b845 (1926) S.C. OK. 
621; 7C. B. LR. 639.-—CAN. 

© (p. S60) wa. - ---.J—A payment 
mado by debtor to a cieditor within 
three moaths of ano assignment tn 
bhpey, is not deemed fraudulent, unless 
both creditor & debtor have a con- 
current or mutual view o: intent to 
eflect a preference — ste Dremry & 
DeEURY, TRUSTEE tv. HALLAND, (1924) 
41, L. R. b2753 (1924) 3 W. Wel 
708; 34 Man. L. RK. 5384; 5 C. B. RR. 
293; rersy., (1924) 4 D. L. KR. 309; 
{192113 W. W. R. 1473 5 C. B. RR. 87. 

o (p. 865) viii. —~-—.] ~Re STELVL.S, 
Nova Scorra TRuse Co. t. BIsuer, 
11925} 2 D. L. Ro 233; 5 «LB RR. 
§54.—CAN. 

eo (p. $65) ix. J—Where the 
trustee in bhpcy. of wu partnership 
svcks to set aside a transfer, charge, 
or payment uw a preference, the trustee 
must show that such transfer, charge 
or payment was made by the firm 
to a firm creditor with coueurrent 
intent on the part of both the debtors 
& their creditor that, as a result ot 
buch transaction, the creditor should 
obtain a preference over other creditors 
of the Hrm.—Re CoHEN & MAHLIN, 
CANADIAN CREDIT MEN'S TRUST 
Assoecn., LID. v. SPIVAK (Alta.), [1927} 
1D. L. R. 577: (2927) 1 We OW. RR. 
162; 22 Alta. L. R. 48738 Cc. B. RK. 
23.—CA e 
. 865) x. ——~.]}—Re Loak 
(Gro. E.) & Son (N. S.), [1926] 1 
D. L. R.1179; 7C. B. RR. 477.— CAN, 

e (p. 865) x1. ——.}—He DEMERY 
(Ont.), {1936} 2 DL. KR. 120; 
Cc. B. R. 271.—CAN, 

oe (p. 865) xii. ——.}—He EINNI- 
BURGH (Ont.), [1927] 3 D. L. R. 748; 
8 C. B. RK. 303.—CAN, 

© (p. 865) xili, ——-.}~ROBIASON rt. 
McCatLeyY (Man.) (1913), 24 W. L. KR. 
617; 4 W. W. KK. 930; 13 DL. RR. 
437.—CAN. 





7225. Add. Citation :—12 L. T. 22. 
Add. Annotation :—Consd. Re Stanton, [1929] 


1 Ch. 180. 
7225a. 
No. 4665a, ante. 








7228. Add. Annotations :—-Refd. Re Prior, Ex p. 
Trustee, [1922] B. & C. R. 1; Re Cohen, 
Ez p. Trustee, [1924} 2 Ch. 515. 


7288. Add. Annotation :—Consd. Re Davies, Ex p. 


Miles, [1921] 3 K. B. 628. 


7237. Add. Annotation :—Refd. Re Cohen, Ex p. 


Trustee, [1924] 2 Ch. 515. 


7237a. —-— Payment in fact giving preference.]--- 
Re Draae (J.) & Sons, PALMER & Ronerts 


v. KNIGHT, No. 7166a, ante. 


7238. Add. Annotations :—Refd. Re Hoyle, Ez p. 
Trustee, [1924] B. & C. R. 22; Re Drage, 
Palmer & Roberts v. Knight (1926), 184 L. T. 


a en a 


7224 = viii. 
ference must be given voluntarily by 
debtor, & where a creditor demauds a 
transfer or u itge., such a demand 
iniporte pressure & will be sufficient 
to rebut the suggestion of preferring 
that creditor—Corp ov. WILLIAMS 
1922), 66 D. L. RR. 377 —CAN. 


7224 ix. — — -- — ——-.}—Securlity 
given by an insolvent debtor to a 
creditor with intent to give him a 
preference over other creditors {5 votd : 
but the existence of the intent muy be 
negatived by showing that the dobtor 
siolded to the {mportunity of tho 
preferred creditor, & may also be 
negatived by proof of the evistence of 
pome other motive which may not have 
had its orman inthe ereditor, eg. when 
peeneery 1s conveved as the resalt. of 
ear of a criminal prosecution or where 
tne transactlun has its orgin in the 
recognition of a snural obligation to 
restore property improperly converted. 
When the idea of giving the security 
onginates with the debtor, pressure 
plays no part in the transaction. 
GOLDMAN ov. HARRISON, [1925] 
D.L. R. 733 620. lL. RK. 201. —-CAN. 


P ip. 666) 1, —— Bankrupley tet, 
19Ua, a 79 (3).J—* Goud funth " in the 
above eub-scet, means absence of 
knowledge that a preference was In- 
tended — Re Lanxny (HL) & Co., LTb., 
[IVZ5)N. Zoo. R907 — NZ. 


7228 x. —-- .J -A lebtor who was 
unable to pay a ceria creditor 
vbtoined from her aio further luau 
becured bv a aimntge. Shortly after 
debtor made au aathourised aspenment. 
The orginal debt was net included in 
the mtge., & at the tune the creditor 
was not aware of uny available act of 
bhpcy. on the part of debtor :—Held. 
there wa. no intention to prefer, & 
the creditor might reasonably conclude 
that the loan would cuable debtor ta 
carry on his busines., & the mtge. was 
declared vahd.—Re GoLpDsrKiy, [1923] 
TDL. R 864; 53 O. L. ik. 60.—CAN, 


7228 xi. —— ] - There is no fraudu- 
lent prefercuce unless bhpt.’s real, 
dominant, & substantlal motive was a 
desire to prefer the particular creditor 
over bis other creditors If his real 
reason was pomet hing else, some benefit, 
to be obtained four himself, the trans 
action cannot be attacked as 4 fraudu- 
Jent preference.—OFFICIAL ASsIUNEE 
tv. WAIRARAPA FARMERS’ CO-OPEKATIVE 
SOCIETY, LTp., [1925] N. Z. lL. R. 1.— 


7235 ii. ——— 


wo eee J J pee 


3 





-J}—Where an 


assignment of a book debt had been | 


made within three mouths preceding 
the authorised assignment :—Zdeld;: 
the burden of establishing that it was 
not a preference was cast upon the 
aysignee-creditor, & evidence of pres- 
sure would be of no avail to support the 
transaction.—Re WEBB (1021), 64 


-j}—Re Conen, Er p. TRUSTEE, 


{ that the debtor had no desire to 





| bD. L. K. 82; 63 


Vol. V.—Bankruptcy. 


765. 
2 Ch. 615. 


1 Ch. 180. 


71267. Add. Annotation : - Refd. 
Trustee, [1921] 2 Ch. 515. 


7267a. ——.]—Re Movin, Ke 


T172a, ante. 








DB. T R. 63838: 5) 0. 
 B. R. 16. CAN. 

7235 iii. --— - — . Re PROGRES 
SIVE Karnvwins Co., Mero op. BROWN 
BrotTurns & BuRNsrap, Lip, $1923] 
1 W. W. R. 8335 38 OC.) BR. T02— 
CAN. 

a (p. 868) i. - — — - .J- Where a 
debtor agreed with a creditor that he 
should have some special advantage if 
dobtor became bkpt., & the result was 
to avoid a distribution under Bhpey. 
Act of bhpt.’s property:  Jfeld : the 
agroement wai vold, de Wrhaiworr, for 
yp. Barro & Prins, (192t)] 4D. La a. 
66.-- CAN. 


L. R. 2 


a 
ay 


d (p. 868) be --—- --~ - LE 
Although a provious agreement to 


give secarity may perve lo rebut tho 
fntentton to prefer ur giving security 
by one in insolvent ofreumstances, if 
the Glansaction in attacked after sixty 
days, yet under Assignments Act, 
a4. SU A LE, i the wiving of security ts 
attached within sixty days the trans- 
action as utterly void & nothing will 
rebut osueh oa reealt. TWopun o, 
Mean & UNION BANK OF CANADA, 
Jry1g9p sy W.W. a. SoS 5 bo Sash. 1. 1. 


208%, CAN. 
d (p. 86%) an. .]OPLCE. 
oo, a creditor of am Lrading firni, 


obtatued from thelr debtor a chattel 
mtge & an assignment of book debts. 
The flam afterwards nade an assign: 
mont to deft. for the benefit of 
creditors. PHE. co. senght to cstab- 
lish its priority over the assigument 
to deft.: ~HMeld; ax dcft.'s  asxmigne 
ment Was not made within sity days 
after the transaction with pltf., «o., 
& the transaction was not attacked 
within slaty days, there was ono 
pbtututory presumption of invalidity 
under Assignments & Picferences Act, 
R SS. O. 1934 (c. 134), 8. 5.- CRAG 
(W. G.) & Co., Lin. v. GIL sPin 
(1920), 47 OW L. R. 620, 64 DD.  . 
514.—-CAN. 


d (p. 868) in. ~ ~-- - -- -—— .J A 
conveyance attacked as aio preference 
within siaty days of {ts execution ts 
void, regardless of the fntent in giving 
it & of the pressure ercrted to obtum 
it, if at the thine of ity execution debtor 
was 2D insolvent circunpptances or 
unable to pay his debts in full & the 
conveyance bad the effect of giving a 
preferonce, as defined by Assignments 
Act, R. S. M., 1913 (oc. 12), ». 4%, over 
the execution creditor attaching it --- 
TROTTER v. PEDLAR, {10921} 1 W. W. RR. 
233; 56 D. L. R. W7— CAN. 

o (p. 869) i. 
The statutory 
to prefer canno 





| ghegren deer of intent 
be rebutted by proof 
prefer, 
but simply yielded to the pressure 
appHed by the creditor.—PELLATT & 
PeLtatr, Lrv. v. McLean, (1929) 3 
QO. L. H. 552.—CAN. 

Transaction within 
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p (p. 869) £. 


7268. Add. Annotation :-—Refd. 
Trustec, (192-4) 2 Ch. 616. 
71270. Add. Annotation :—Refd. 
Trustee, [1924] 2 Ch. 516. 
7318. Add. Annotations :-—Consd. He Cohen, Lr p. 
Trustee, [1924] 2 Ch. 515. Refd. Ie Hoyle, 





nc ee ea CA = —— 


ne, 


Cases 7225—7318. 


Mentd. Re Cohen, Ez p. Trustee, [1924] 


7289. Add. Annotation :—Refd. Fe Cohen, Ey p. 
Trustee, (1924) 2 Ch. 615. 


17940 Add Citation :—12 L. T. 22. 
Add. Annotation :—-Refd. Re Stanton, [1929] 


Re Ovhen, bx p. 
p. Trusrex, No. 
Re Oohen, Ew p. 


Re Cohen, Lr p. 





three months of insolvency.) Briscon 
vr, STANDARD BANK (1929), 638. O;. LW. 
623; 3C. LB. R. 863. CAN. 

Pp (p. 860) th - - - -)- If a 
oreditor knows debtor is insolvent 
before he enters into a transaction 
with him & the effect is to give to that 
creditor a preference, ft) makes no 
difference what war the motive, view, 
or interest of debtor if: bhpey,. inter- 
venes within three months, as the credl- 
tor could not possibly rebul the pre- 
sumption of undue preference, & the 
transection Wilh be deemed fraudulent 
& sot aside. —Re LAVINE., [IN2t) 3 
DD. L. R. 31s 4. U8. 1. G64 CAN, 


p(p S69) Hh - - .) Ield. a 
creditor to whom bhpt back made 
certaln pavinents wittin three months 
poor to tho assignment had not met 
the presumption that such paymonts 
were pecforential, & such payimonts 
were fraudulont & vold de BLACK & 
Witttt HEEAr Sitor, Lin, NEWIoNn 1. 
hina ven, (1925) § In he a Bto 5 
[1925) 2 W. W. RO 782.) CAN, 


PART XX SECT. 12, SUB-SECT. 4.~ B. 


ek. J’ressure- Aluat be actual.) - 
“ Preasure,’? In Bhpey. Act, 4. Sb (2), 
means actual prossure ino ita ongginal 
senso, the pressure which is brought to 
bear by a creditor upon his debtor, & 


not somo seeret motive under the 
apse of which debtor acts, but 
Whieh fs nol) actual prepsure.— fe 
Meri, fLV22) 2 We. WwW. R. 1015s 2 
(. BOR. 2735 67 Jn 1. Re 665) 32 
Man. L. Kt. 9. CAN. 

sl. - - J- The absence of 
fraudwent intention in the cleur- 


Klances in Which the fund In taken docs 
nob constitute “pressure? within 
Bhkpey. Act, 6. 31 (2).—Jte CARHON, 
{ivz4} 4 DL OR. 102; 55 O. LR. 
649; 4C. B. I. 683.—CAN, 


7258 vi. —-- — -.)- GRANT v. VAN 
NorMAN (1882), 7 A. Jt, £26.— CAN, 

1268 vii.—— —-—- .} —- MANSOOKULAL 
DOLATCHAND & v. NAUGARD (ss 


10. 
MoOOLOMAND (1928), I. L. £0. 6 Kan, 536. 
D 


1271 vinbi. -~-— .J—- Lyidence dln- 
Gosing a dominant motive such ay fear 
of prosecution or disgrace, fraopelling 
dubtor togive Che security, b adits ible 
to rebut the ground face presumption 
rauwed by Bhpey. Act, ». Sh Ce) hie 
Bers (1922), Of Thode Wh Hb; 32 
Man. L. 9; (Pb22) 1 W OW. . 010. 


—CAN. 
PART XX. SECT. 12, SUB-SECT. 4.—C. 
mi. - 6] Moncys i{mproperls 


drawn by an exor. from the funds of 
testator’s estate & applied to exon 
own uses were restored by him within 
three mouths before he was declared 
a bkpt.:—Held: the restoration war 
not & preferential payment within 
Bkpcy. Act, s. 31, ‘Ihe estate Was 


Cases 7318—7383a. 


7827. Add. Annotation :—Mentd. 


the “woot. though In some sense a 
creditor.—He CaAnson, [1924] 4 D. L. RR. 
aa 65 O. L. R. 649; 4C. 1. 683, 


Eu p. Trustee, (1024] B. & O. R. 22; Re 
Drage, Palmer & Roberts v. Knight (1926), 
134 L. T. 765. 


7828. Add. Citation :—sub nom. MORGAN v. BAKER, 


2 Jur. 1068. 
Ellis’ Trustee 


v. Dixon-Johnson, [1924] 2 Ch. 461. 


7884. Add. Annotation :—Consd. Re Davies, Ex p. 


Miles, [1921] 8 K. B. 628. 


7337. Add. Annotation :-—Refd. Re Stanton, {1929] 


1 Ch. 180. 


7389a. Agreement to assign interests—In con- 


sideration of advance—No memorandum of 
agreement within Statute of Frauds.}—By a 
arol agreement between a lender & D., the 
ormer agreed to lend & did lend D. £2,000 
in consideration of the latter’s promise to 
assign certain interests. About a year 
later, in pursuance of this agreement, D. 
assigned these interests to the lender, & 
became bkpt. immediately afterwards. At 
the time of the assignment no memorandum 
of the above agreement within Stat. Frauds, 
8s. 4, was in existence, but it was recited in 
the assignment :—Held: the assignment, 
notwithstanding the failure of bkpt. to set 
up the statute in answer to the claim by 
the lender for the performance of the agree- 
ment, ‘did not constitute a fraudulent prefer- 
enco or a fraudulent conveyance under 1014 
Act, & was valid as against the trustee in 
bkpcy.—e Davins, Be p. Mini's, [1921] 
3K. B. 628; sub nom. Re Davies, Bx p. 
ras Mtoe 91 L. J. K. B. 81; [1921] B. & 
C. R. 2. 


7840. Add. Annotation :—Apld. Ite Davies, Ea p. 


Miles, [1921] 3 K. B. 628. 


7341. Add. Annotation :—Mentd. Ite Cohen, Ex p. 


Trustee, [1924] 2 Ch. 615. 


VEDULUYVI VW. 1 USUI. WAU Creq larg, 


reference. — te 


7347 vii. 





inis was not a frandulent 
BARTER, 
e L. ht. 919 > 3 Cc. B. I. 631. -CAN. 

-l1—A preference to be 


fraudulent must be given 
intention of creating rights additional 


ENGLISH AND Empire Digest SuPPLEMENT. 


7851. Add. Annotation :—Mentd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 

7855. Add. Annotation :—Mentd. Re Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

7859. Add. Annotation :—Consd. Re Stanley (1924), 
69 Sol. Jo. 36. 

7860. Add. Annotation :—Consd. Re Stanley (1924), 
69 Sol. Jo. 36. 

7361a. -|—Where a payment has been 
made to a principal creditor with the intent 
to prefer a guarantor of the debt, 1914 Act, 
s. 44, enables the trustee in rela be to recover 
payment from the person actually preferred. 

Circumstances (see p. 416, post) in which :— 

Held: no case of fraudulent preference had 
been established.—iIte STANLEY (G.) & Co., 
{1925} Ch. 148; 94 L. J. Ch. 187; 133 L. T. 
37; 69 Sol. Jo. 36; (1925) B. & C. R. 1. 

7862. Add. Annotation :—Mentd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 

7365. Add. Annotation :-——-Consd. Re Fenton, Fr p. 
Fenton Textile Assocn. (1930), 99 1. J. Ch. 358. 

7801. Add. Annotation :—Mentd. Re Cohen, Fz p. 
Trustee, [1924] 2 Ch. 515. 

7393. Add. Annotation :—Mentd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 

7393a. Payment of proceeds of sale of shares— 
Payment before transfer.]|—Certain stock- 
brokers within a fortnight of a receiving 
order being made against them sold shares for 
a client & paid the proceeds to him before the 
transfer was executed. The sale was effected 
by what is called ‘‘ a put through ”’ by which 
a jobber lends his name as purchaser, but 
no money is paid :—Held: the payment was 
made without pressure & was a fraudulent 
preference.—Ite FELLOWES, O'BRIEN, Gor- 
DON & TOOTAL (CARRYING ON BUSINESS AS 
Enuis & Co.) (1924), 68 Sol. Jo. 478. 








PAH 1 AA. SEG. 14, SUB-SEUIL.F~—YU, 


7381 iv. ~}—Re Ansar & 
YDasous (Ont.), (1927) 1 D. L. RK. 24; 
7C. B. RR. 689.—CAN. 


7388 if. Conveyance of property 


f2923] 1 








with the 





PART XX. SECT. 12, SUB-SECT.4. E., 

r (p. 889) i. Security to cover advance 
de past debt.) - A seourity given for such 
& purpose :- Held: to bo given for 
valuable consideration & bond Jide, & 
Vnder pressure, & an action on behalf 
of other creditors attaching — the 
security waa dismissed with costa. - 
BANQUE D'HOCHEKLAGQA ¥. JRKANNOITL, 
119023) 1 W. W. RR. 28; 16 Sash. Ll. 2. 
423.—-CAN. 

71347 v.  -- .J) Auimeorporated ca. 
being in fact insolvent, made in favour 
of {ta president, a oreditor, as guarantor, 
& mtge. on its plant to secure him for 
moneys pald to the co., & by the ca. ta 
fos bankers, m reduction of the co.’s 
liability within two months of the co. 
belng adjudged bkpt.:—#/eld: the 
tranpaction was free from any taint of 
fraud; the co. entered Into it for the 
KOle object & in the bond Jide expecta- 
tion & belief that at would thereby be 
enabled to carry on its business sucoess- 
fully, & not with the view of  pre- 
ferring either the president or the bank 
to the oo.’s other oreditors.—BuRNB ¥, 
Royan Banw oF CaNnapa, BURNS fv, 
GRaRAM (1922), 69 D. L. R. 608: 31 
oO. L. R. 564 > 2 oO. B. R 241.—CAN. 

7847 vi, --—A debtor gavo a 
creditor a mtge. & the effect of that 
waa to give the mtgue. a preference :— 
Held: when the mtge. was created, as 
debtor bad not been sued by his 
oreditors & his sule reason for giving 
the mtge. was that he might continue 
his business & pay off his other 





to those possessed by othor creditors, 
& where wu preferopee is given not tu 
give one cruditor an unfair advantage 
over other creditors, but to enable 
debtor to ¢xtinguisbh a past debt & to 
carry on his business & the preferred 
creditor has ne knowledge of any 
available act of bkpoy. on the part 
of debtor, such a preference is not 
fraudulent within Bkpey. Act.—-Re 
BUCHANNAN, [1023] 1 D. L. R. 3913 3 
C. B. . 427.—-CAN, 


7347 villi. ——-.}—CaNnaDIAN BANK 
OF COMMERCE o<. Treacy, [1924] 2 
W. W. R193; 2D. L. R. 759.—CAN. 


PART XX. SECT. 12, SUB-SECT. 4.—F. 


7359 ii. ——.}—-The trustee = in 
bkpcy. of HW. under an authorised 
assigninent itt Uh to recover pay- 
ments made by H., when in a hopeless 
stato of insolvency, for the purpose 
us his creditors, defts., knew, of pre- 
ferrmg them so that his guarantors 
might be as far as possible reheved. 
The paymenvta were made within a 
few days of H.’s voluntary assignment, 
& some were made after the assign- 
ment:- Held: defts. had not at the 
timos of payment notice of any “ avail- 
able act of bkpoy.’’ conrmitted bY H.; 
the transactions wero all before Bkpcy. 
Aot, 1921 (c. 17), 8. 3, but the pay- 
meats were not made “ in good faith.” 
—Brracok v. Motsonsa Bank (1922), 
69 D. L. R. 675; 51 0. LL. R. 644 


CAN. 
266 


— 
. 


——ee 


for past considerateen—Creditor with 
Anowle dye of ezistence of other crulitora.} 
—te Davin, (1025) 4 D. L. BR. 1046; 
alfg.. (1925) 1 DL. R164, 5C BR. 
335. CAN. 


sm. Sale by creditor--Collusive sale 
—Payment of proceeds of sale to 
creditor. )—Held : the transaction nivet 
be set aside for it was not really only a 
‘““naymoent of money to a creditor, 
Baved out of the general provinions of 
Asignnnents & — Preferences | -Act ; 
kh. S. O. 1914 (c. 134), by sect. 6. The 
transaction was substantially an ap- 
propriation of goods in part payment 
of a preferred creditor's claim, & the 
proweds of the sale could be reachod 
yy the assignee under sect. 13.— 
NM ACKIE. tv. CATER (1921), 64_D. L. R. 
511; 50 0. L. R. 452,.—CAN, 


an. Cheque obtained from = debtor— 
Three days before bankruptcy— Accepted 
by bank on day of bankruptcy.}—-Held : 
# choque does not operate as an assign- 
ment of the funds of drawer in the 
hands of the person on whom it is 
drawn; & unless payment was made 
by the drawee before the assignment 
it was not a pone protected by 
Assignments & ferenoee Act, 8. 6 (1); 
but if paid before the assignment it 
was & payment in cash at the date 
when the cheque was paid by the 
bank.—RowLaTt vo. GARMENT (J. & G.) 
MANUFACTURING Oo. (1921), 64 
Dd. L. R. 88 ® 49 0. L. R. 166.—CAN. 


7895. Add. Annotation :—Mentd. Re Stanton, | 
Hogg v. Maule, [1928] 1 K. B. 464. 


Re Cohen, Ex p. 


7396. Add. Annotation :—Refd. 
Trustee, [1924] 2 Ch. 515. 


7404. Add. Annotation :—Consd. Re Cohen, Fx p. 


Trustee, [1924] 2 Ch. 515. 


7405. Add. Annotation :—Mentd. Re Cohen, Er Pp. 


Trustee, [1924] 2 Ch. 515. 


71409. Add. Annotations :—Mentd. 
Thompson, {1920] 2 K. B. 80; Commercial 
Credit Co. of Canada v. Fulton, [1923] A. ©. 


798. 


7412. Add. Annotation :—-Mentd. Sorrell v. Smith, 


{1925] A. C. 700. 


7414a. ——— Payment to agent of creditor—Agent 
paying over sum ‘to principal In course of 
business.}—-A payment by a debtor to an 
agent who receives the money in the ordinary 
course of his employment for the use of a 
creditor is not a payment in favour of a 
‘** person in trust for any creditor,’”’ within 
The effect of that sect. is 


1914 Act, s. 44. 


7395 iii. —-—— Mortgagee party to 
fraud.}—Dobtor granted a mtge. to 
certain of his oreditors. No money 
chauged hands & at the time it was 
known to debtor & to the creditors, tho 
nitgees., that debtor was insolvent. 
The mitge. was part of a scheme to 
give an undue  proference :—Jleld : 
void under Assignments for Benefit 
of Creditors Act, 1898 (1. k. 1) (a. 4). 
& might be set aside as aguinst the 
trustee in bkpcy.—CaAMPBELL v. GaL- 
LANT, Crockrtr & ROYAL BANK OF 
CANADA, Jte MILLIGAN KATATE (1922), 
79 D. L. R. 320.—CAN. 


a(p 901)4. Assyynment for creditora.] 
—Creditors who tahe under a com- 
position affecting substantially tho 
whole of debtor’s property are entitled 
to the protection of Bhpcy. Act, 3. 52, 
as against the official assignes, upon 
debtor shortly afterwards being ad- 
Judicated bkpt . provided the payment 
was before adjudication & that the 
crediturs hud not at the time of such 
payment notice af any available act of 
bkpey. committed before that time é& 
aeted in guod faith. -Ke Coc uransk, 
(1925) N. ZL. R15 Ze 


80. Dissolution of —nartnership-— 
elet anguntous ty partiurship ereditore ~ 
Preference given to separate creduors. \}—- 
ite Assare & Dawous (Ont.), (1927) 
Lp. iL. R. 24; 7C. B. Rh. 689.—--CAN, 


PART XX. SECT. 12, SUB-SECT. 5. 


7407 i. How time caiculated-—<A ssign- 
ment ececuted but nol filed~ Subsequent 
re-erecution & filing.j- An authorleed 
assignment dated, executed, & delivercd 
ou Aug. 11, was re-vexecuted on Sept. 11, 
X then filed :— Held; the assignment 
was not revocable at the will of 
ussignor; as f#o0on as the trustee 
accepfed the asiguinent it took effect 
ap of the day of its original execntion. 
~-He LONGMORL (1922), 52 0. L. HK. 
570 3C. B. i. 200.—CAN. 


fi. —— Law of Ontarto.|\—A chattel 
tTat@e. impeached as a fraudulent pre- 
ference undor r. 120 by the trustee 
was made more than three months 
hefore the assignment to the truatsee — 
Held: although the chattel intge. did 
not come within Bkpcy. Act, #. 31, 
the trustee could attack it as fraudulent 
under the laws of Ontario quite apart 
from the Act.— He Davison, [1923] 4 
D. L. R. 1049; 562 O. L. R. 244.—CAN. 


PART XX. SECT. 12, SUB-SECT. 6. 


m (p. 903). For “ In what 
court proceedings may be taken’”’ read 
i achat court proceedings may be 





Vol. V.—Bankruptcy. Cases 7895—7414a. 


ee eee 


Burchell v, the sect. 


not to render the personal liability of an agent 
to repay a debt, payment of which he has 
received on behalf of his principal, greater 
than his liability in a case where money has 
been paid to him for the use of his principal 
in circumstances which entitle the person 
paying it to recover it back, even though it 
should turn out that, in fact, the payment 
coustituted a fraudulent preference within 


M. being indebted to CG. & also to a co. for 
the price of goods supplied, on Jan. 14, 1921, 


paid to (. & B., agents of G. & the co. &, 





m (p. 903) i. J— The fact that 
& fraudulent transfer was made in a 
province other than that in which the 
authorised assigninent was made, does 
not deprivo tho et. of the latter province 
with original jurisdiction with respect 
to the authorised assignment of Juria- 


diction to set aside the fraudulent, 
transfer. —~Re Connn & MAHLIN, 
CANADIAN CREDIT Men's TROBE 


ABAOCN,, Lith. ». SPIVAK (Alta.), 11926] 
3D. L. RR. 9423 (1026) 3 W. W. RR. 
345 revad. (1927) Ld. o77 3 (19274 
LW. W.R, 162; 22 Altacds. BR. 1873 8 
C. B. te Le = CAN. 


7412 ii, —-— =Prior axasiqgninent of 
same property to aame parties.] ‘The 
fact of a prior assigument docs not 
affect the rmght to set aside a later 
usdignment of the same property to the 
saluo partion, & the setting aside of the 
later assignment docs not affect rights 
under the pe assigniaent.  Tapan 
vt. McLeayv & UNION BANK OF CANADA, 
[1910] 3 WoW. 2 1h08; S02. dR. 
123; 13 Sask. L. ht. &5. CAN. 


7412 fil. ~ neal by transferee 
that property belongs to bankript | The 
words * property belonging to debtor ” 
in Bkpcy. Act, ». 56 (8), have practi- 
cally the same meaning as “ property 
of debtor “used in sect. 25, & include 
property of debtor whieh has been 
dealt with by himself by transfer to 
a creditor, & the fact that an alleged 
fraudulent transferee from bkpt. docs 
not admit that the property in question 
belongs to bhpt, does not provent an 
application bemg brought under the 
above rect & Bhpey. Kole 120, for 
the delivery of the property to the 
trustee.—Re HNotupina, (1921 ] 2 


W.W 59215 14 Sash. G. RR. 2775 59 
D. L. BR. 235.-- CAN. 
7412 iv. — — Discharge of bankrupl's 


liability by bansaction.) A Vrugtee in 
bkpcy. has no right to set aside a 
tran-fer made by bhpt. to a creditor 
whereby bkpt.’s hability to the creditor 
is discharged, even though the transfer 
amounts to @ fraudulent preference, — 
He ReGoaL PoronoGRAPH Co., Kr yp. 
TresTii, (1924) bo. LL. RR. 9873; 4 
C. LB. hk. 413.- CAN. 


1412 ¥. -—— 4s ugainal the Crown.) 
—The provisions of Bkpcy. Act, 1905, 
relating to fraudulent preference do 
not bind the Crown. — OFICIAL 
SEGRE vw. i, (1922) N. ZL. bt. 265, 


7413 vill, ———- Persrm clarminy pro- 
perty wn qiestion as moner & not asa 
credvior not proper party \— Ke Sirun- 
BERG, Ev p. TRuercs & Strivyv, Lrp., 
{1925} 2 D. l. BR. 203; 5C. B. RR. 2373; 
varying, (1924) 2 D. L. Rh. 492; 4 
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to the knowledge of debtor, authorised to 
| reccive the payment, the sum of £1,500 in 
scttlement of the amounts respectively owing 
to G. & the co. 
course of their employment received that 
sum for the use of their principals & paid 
over part thereof to G. & the balance to the 
co., such payment being made in good faith, 
in the belief that the payment was a good & 
valid payment, in ignorance of the impending 


The agents in the ordinary 


(. 1B. RR. 5u8.— CAN. 

7414 iv. -~—— -j}--In Assigns 
ments Act, R.S.S. 1000 (0. 142), 8. 30, 
“Rixty days thereafter" meaus sixty 
lags after the date of the conveyance 
& not affer the date of some prior 
agroomont upon whieh such convey: 
ance muy have been made, & “such 
transaction’? means the conveyance 
& not such prior agreemont.- Wopd! 
# MCLEAN & UNION BANK OF CANAD’, 
(1919) 3 W. WW. 1108; 50D. OL. RR. 
1233; 13 Susk. lL. Lt. 85.—-CAN. 


w (p. 901) 4. - --- ffler settlement by 
trustee of preferred creditor’a cluam.)-- 
Ree Tayrnor (Ont.), 26) 2D. L. RK. 
877; 70. I. 16. 6450. CAN, 


sp. Note gion by purchaser 
of achtor'’a  atock-tn-trade indorsed lo 
creditor - Note uv handa of bona fide 
holder for value.) Ideld : tho creditor 
could not be compelled to share 
ratubly with tho other creditors, 
Rogerson ov. HOLLAND (L388), 16 
O. i. 532.— CAN. 

sq. (osttion of — trustee — Cannot 
approbate & reprobate — Promissory 
nots transferred to cd diarounted by 
ereduor.) Rte LonasMonn (1922), 9% 
Ooi. 1.570; 3G. WR 200.- CAN, 


st. - - hefoppel by conduct.) - 8. 
made a bill of sale of certain chattols 
to deft. in order to protect the chattels 
against his ereditors. Shortly after- 
Wards 8S. made an assigninent under 
Bkpcy. Act to pltf., who dater sold 
at public auction tho aseety of 4, not 
included im the bH! of sale. On the 
KeIne occasion the auctioneer Bold, on 
instructions of S., the chattels Incladed 
jn the bi) of sale & paid the proceeds 
to 4. who left Canada without paying 
them to deft.:- J/eild;  pitf., having 
refinined from attacking the bill of 
sale earlier & having allowed the gale 
fo proceed & the moncys fo be pald 
to S., dt was too late to bold deft. 
huable~ dée Siyvicns, [vprearan Cans- 
VIAN VTRuBI Co., Lib. we NORTE 
AME&BICAN LUMBRE & Strrvty Co., 
Lep., (1928p 2 W.W. R245 10 
652; (1924) 2D. BL. R10. CAN. 


sw. Avoidanme of trinafir fraudu- 
lent under gencral lavas The right of 
@ trustees In bhpcy. to take proceedings 
to avold a transfer tmaade by bvkypt. 
which is in fraud of his creditors ander 
eneral laws is imoplledly authorised by 
Skpey. Act & the mules thereunder.-- 
kee Counn & Manhurn, CANADIAN 
Ckpvir MEN'S Trust Assocn., Lib. 
vy. Spivak (Alta.), (1926) 3D. LL. KH. 
942; [1926] 3 W. W. RR, 348 revs. 
(1927) 1 2. L. R. 5773 1920! ! 
W. W. K 1623 22 Alta. L. Ii. fae. * 
C. B. R. 23.— CAN. 


were: emer 


os 


Cases 7414a—7546a. ENGLISH AND EmMprre Diarst SUPPLEMENT. 


bkpcy. of debtor & long before any claim by 
the trustees in the bkpcy. On Feb. 11, 1921, 
debtor committed an act of bkpcy. by assign- 
ing his property in favour of his creditors, 
& on Mar. 12, 1921, a receiving order was 
made against him on which he was adjudi- 
cated bkpt. Upon a motion by the trustees 
of bkpt. for an order on C. & B. as agents, 
neither of their principals having been made 
resps., to repay the £] ,500 on the ground that 
the payment was void against the trustees 
as a fraudulent preference :—Held: (1) C. & 
B. received the money merely as agents of & 
for the use of the creditors in the ordinary 
course of their employment, & not as ‘‘ persons 
in trust for any creditor ’’ within 1914 Act, 
8.445; (2) the circumstances under which the 
money was received & paid over precluded 
appcts. from recovering the money, even 
though it were proved that the payment, in 
fact, constituted a fraudulent preference, as 
to which the ct. did not consider it to 
be necessary to decide. Semble: (3) the 
personal liability of a person to whom pay- 
ment has been made “in trust for any 
creditor’? under 1914 Act, 8. 44, must 
depend upon the facts of each case; in 
particular, whether the trustee had acted in 
good faith & whether he still held the money 
or had paid it over to the creditor before 
having received notice that the payment 
constituted) a fraudulent —preferonce.—/te 
Monrant, La p. Trusrens, (1924, 1 Ch. 79; 
03 L. J. Ch. 104; 180 L. TI. 8.33) [1923] 
B.& CO. RR. 146. 

7418. Add. Annotation :- Mentd. Sorrell v. Smith, 
[1926] A. C. 700. 

7420. Add. Citation :—10 B. AS. 371. 


7428. Add. Annolations :—Consd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. Refd. Huddersfield 
Fine Worsteds v. Todd (1925), 42 T, lL. R. 52. 
Mentd. Mdwards v. Motor Union Insce. (1922), 
128 L. 'T. 276. 

7430. Add. Annotation :—Refd. 
[1020] 2 K. B. 426. 

7438. Add. Annotations :—-Refd. Ne Wigzell, Ex p. 
Hart, [1921] 2 Is. B. 835. Mentd. Scranton’s 
Trustee vr. Pearse, (1922] 2 Ch. 87. 

7438a. —— J—A father, having a power of 
appointment over a fund in favour of his 
children, agreed with his son to pay his debts, 
& then to appoint to him a portion of the 
fund equal to the amount of his debts, which 
he was then to hand over to the father. The 
father paid the debts, & made the appoint- 
ment, when the son became bhpt. :—Held : 


Re Gunsbourg, 





}(p. 008) i, -- - -—- — Hank- 
ruptcy Act, a. 386— Bankruptcy Rules, 
r. 120.J- Re Convn & MAHLIN, CANA 
DIAN CREVIT MEN'S TRUST ASSQOCN,, 
Ltn. ev. Srrvak (Alta.), (1926) 3D. L. RR. 
942; (1936) 3 W. W. RR. 3413) revert. 
{1927} 1. ©. OR. S773) F927) 1 
W. W. RR. 162: 22 Alta. L. R. 4873 8 
Cc B. R. 23.—CAN. 


- By Bkpey. Acta creditor who takes |! 
a mitge. & fuals to mako the proper in- 
auinies will be held to have hnowledge 
of the insolvency of the mtgor, at the | 
time of giving the mtge., & the wntye. 
wilt be set aside es a traudulent prefer- 
ence.— Re THOMPSON, fr Py ‘TRUSTEES, | 


the trustee had no right to the fund appointed. 
—Re ANGERSTEIN, Ez p. ANGERSTEIN (1874), 
9 Ch. App. 479; 43 L. J. Bey. 131; 30 
L. T. 446; 22 W. R. 581, L. JJ. 

Annotations :—Mentd. Re Pettit’s Estate (1876), 1 Ch. D. 
478; Marbella Iron Ore Co. r. Allen (1878), 47 L. J.Q. B. 
601; Pitts v. La Fontaine (1880), 6 App. Cas. 482; Fraser 
v. Province of Brescia Steam Tram. Co. (1887), 56 L. T. 
771; Re Branson, Ez p. Trustee, (1914) 2 K. B. 701. 

7439. Add. Annotation:—Mentd. Re Mellor, 
Alvarez v. Dodgson, [1922] 1 Ch. 312. 

7440. Add. Annotation :—Refd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

7442. Add. Annotation :—Refd. 
[1920] 2 K. B. 426. Mentd. 
[1930] 2 Ch. 22. 

i aia Stn :—Refd. Re Simms, [1930] 
2 Ch. 22. 

Lari Annotation :—Refd. Re Simms, [1930] 

Ch. 22. 

7468. Add. Annotation :—Mentd. 
Gething, [1922] 1 K. B. 236. 

7483a. 1914 Act, s. 45.)—Re WETHERED, 
Exp. SALAMAN, No. 6858a, ante. 

7490. Add. Annotation :—Refd. Ke Gunsbourg. 
(1920] 2 K. B. 426. 

7503a. 1914 Act, s. 45 Transfer to private 
company formed by debtor & his solicitor. | - 
Re StumMs, Now 596a, aaite. 


7512. Add. Annotation :—Mentd. Re Gunsbourg, 
[1920] 2 K. 3. 426. 

7519. Add. Annotation :—Mentd. The 
Vatis, [1922] P. 92. 

7520. Add. Annotation :--Consd. Herbert’s Trus- 

tee v. Lliggins, [1926] Ch. 704. 

tdd. Annotation: Refd. Re Haris, dep. 

Shell-Mex A Official Reeeiver (1980), 09 

lL. J. Ch. fas. 

7543, Add. Annotation :—Consd. Herbert’s Trus- 
tee v. Lliggins, [1926] Ch. 791. 

7546a. That bankruptcy notice served on 
debtor-- & of petitioning creditor's intention 
to take bankruptcy proceedings.]--left. to an 
action, in which. the trustee in) bkpcy. 
claimed that certain farm. stock in a bill of 
male given to deft. by bkpt. was in the reputed 
ownership of bkpt. & formed part of his 
estate, had been informed of the service on 
bhpt. of a bkpey. notice, & later had been 
informed by the petitioning creditor that 
he was going to take bkpey. proceedings 
against his debtor :—Held: a mere state- 
ment of intention to take bhkpcy. proceedings 
amounted at most to a threat to file a 
petition, &, falling short of a notice of the 


Re Gunsbourg, 
Re Simms, 


French _ v. 





Joannis 


7521. 





PART XX. ea ab) SUB-SECT. 2.— 


so. General rule.}-—-When a person 
knows of an act of bkpcy. or wilfully 
refrains from making euch inquiries 
as would give bun such knowledge, 
or where the facts are such that an act 
of bkpcy. had been comuuitted, such a 
omen will be deemed to have notuce.— 

¢ HE 


eueasurue 


7430 v. -I—MERCHANTS BANK 
OF CANADA 0. K&N McCLaRY & Co., 
yea) an W. RR. 9405 14 Sask. L. RB. 





PART XX. SECT. 18, SUB-SECT. 2.— 
A. (a). 


sa. Failure to make proper inquiries.) 


under which a debt is paid are such 
that a strong suspicion would arise in 
the mind of an ordinary business man 
as to the Bona fides of the payment, the 
payee ought to inquire closely into all 
the ciroumstances. Otherwine, if the 
payer becomes bkpt., the payment will 

construed as a fraudulent preference. 
270. W.N 


—Re STERNBERG Vite § as * 


212; varying, (1924) 2 
4 Cc. RB. RnR 3a8.-—CAN. 
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— 


7537 iv. ——- That deblor financially 
embarrassed.)—Held: not of itself 
Lnowledge of insolvency.—lie WEBB 
(1921), 64 D. L. R. 633; 61 O. L. H. 
33 2 Cc. B. RR. 16.—CAN. 

7587 v. That debtor hard pressed 
for money.}—Held: not sufficient to 
infer that a creditot had constructive 
notice of an act of bkpcy.—He 
Ropainea, Er p. Root, 11924) 3 D.L hk. 
90; 4c. B. 670.—CAN. 





actual presentation of a petition, it was not 
constructive notice of an available act of 
bkpcy.—HERBERT’S TRUSTEE v. Huicarns, 
[1926] Ch. 704; 95 L. J. Ch. 303; 135 L. T. 
321; 42 T. L. BR. 525; 70 Sol. Jo. 708 ; [1926] 
Bb. & O. R. 26. 


1574. Add. Annotation :-—Refd. Herbert's Trustee 
7577. Add. Annotations :—Refd. Re Chiandetti 


(1921), 91 L. J. K. B. 70. Mentd. Re Fairley, 
{1922} 2 Oh. 791. 


7578. Add. Annotation: — Mentd. 
{1922] 2 Ch. 791. 


7504. Add. Annotation :—-Consd. Re Garrett, [1030] 
2 Ch. 137. 


7598. Add. Annotation : —Apld. Re Garrett, [1930] 
2 Ch. 13 


Re Fairley, 


7601. Add. Citalion :—revsg. S. C. sub nom. Re 
WIx, Ea p. CHATTERBY, 29 W. Ri. 400. 


7603a. ——~ Employee of company—Refusal of 
company to pay—Termination of employ- 
ment alleged.]—Bkpt., after his adjudication, 
entered into an agreement of service in 
writing for one year at. a salary of £1,000, the 
agreement being signed in the name of a 
joint stock co., underneath which was the 
name of the managing director followed by 
the words, ‘‘ managing director.”?’ An order 
was subsequently made by a registrar, under 
Lgl4 Act, s. 51 (2), that £300 out of a sum of 
£416 138. 4d. due under the agreement from 
the co. &/or its managing director to bkpt. 
be forthwith paid by them to the trustee of 
the estate of bkpt. 
that order the only parties before the ct. were 
the trustee & bkpt. 
managing director paid the £400, but alleged 
that nothing was due to bkpt. upon the 
ground that he had broken the agreement by 
absenting himself from his employment. 
The trustee then served a notice of motion in 
the Lligh Ct. upon the co. & its managing 
director asking tor a declaration that he was 
entitled to the £3800 from resps. as forming 
part of the property of bhpt., & for an order 
tor payment of that amount. The judge 
found that no dismissal had taken place nor 
had bkpt., by his conduct, given notice of his 
intention not to perform the contract which 
could be treated by resps. as an anticipatory 
breach. No point was taken as to whether 
the managing director was properly made a 
resp.:—Held: in the circumstances there 
must be a declaration & order for payment 
in terms of the notice of motion.---/te LAVEY, 
hz p. TRUSTER, (1920) 1 K. 13. 674; 
L. J. K. B. 24; 122 LT. 5923 (1920) B. & 
C. K. 433 subsequent proceedings, [1920) 
B.& U. R. 186. 

7607a. Police pension Notwithstanding 
Police Pensions Act, 1921 (c. 31), s. 14 (1).] 
Re GARRKLTT, No. 6296a, ante. 


PART XX. SECT. 13, SUB-SECT. 2.—C. 


7581 vi. -J—Every pay- 
ment made by bkpt. within a short 








7581 vii. 





—<- 


8D ' 


Re HowarpD GRAHAS 
GRAWAM, [1923] 2 
C. B. R. 855.—CAN. 


——.J—Re Grocr ey 


Db. L. ht. 


Vol. V.—Bankruptcy. Cases 7546a—7649c. 


7610. Add. Annotation :—Consd. Nixon v. A.-G,, 
(1930] 1 Ch. 566, 

7612. ee Annotation :—Consd. He Garrett, [1930] 
2 Ch. 137. 

7615a. Application of 1914 Act, s. 51 (2) Im- 
material whether property vested in trustee. | 
—~Re GAarRerr, No, 629a, ante. 

7615b. Effect of order - No vesting.| - de GARRETT 
No. G206a, ante, 

7626. Add. Annotation: -Refd. Allen v. Royal 
Bank of Canada (1925), 41 'T. L. BR. 625. 


7636. Add. Annotation :--Mentd. Brown v. Grog- 
son, [1920] A. C. 860, 

7688. Add. Annotations: ~Refd. Re Leeds & 
Batley Breweries & Bradbury's Lease, Brad- 
bury v. Grimble, (1920) 2 Ch. 5183 Mefroy 
v. Clements (1023), 67 Sol. Jo. 402 5; Rider xv. 
Ford, [1923] 1 Ch. Stl. 

7639a. Contract for sale of goods.] —HuUssiy 1. 
FIppALL (1609), 12 Mod. Rep. S243 Elolt, 
K. B. 053 3 Salk, 50; 88 KR. 135%. 

atinolation :~Reofd. Hitchin v. Campbell (1772), 2 Wm. BI, 


7648a. —-— Assuming management of farm.]--- 
Held:—a_ asuflicient clection to take the 
terin.-- THOMAS v0. PEMBERTON (1816), 7 
Taunt, 206; 129 FF. R. 83. 

7648b. Milking cows.|— //eld :—assignees, 
having allowed bkpt.’s cows to remain upon 
the demised premises for two days & ordered 
them to be milked there, thereby became 
tenants to the lessor —WeLcow ov Myins 
(1816), 4 Camp. 368; 171 KE. KH. 117, N. P. 





; nari . 7649a. -—-- —-—-.]—Where assignees put a term 
When the registrar made up to auction, to ascertain whether it was of 
Naithor the eo. norita value, without giving themselves out to 


be the proprietors, &, there being no_ bid- 
ders, interfered no further in the matter, & 
never received rents :—/Jleld : they were not 
answerable in covenant to the lessor.-—- 
TURNER v. RICHARDSON (1808), 7 Kast, 
3353; 3 Smith, AK. B. 38803 LOS 1. RR, 120, 


Annotations Consd. Copeland v. Stephens (1818), 1° 4. 
& Ald. 593. Distd. Hanson v. Stevenson (1818), 1 Bo & 
Ald. 30°. Apld. Lindsay », Limbert (1827), 12 Moore, 
i oP. 209 nsd. Williams v. ‘Laylor (18609), 2t Le T. 


bi2; ‘Litterton er. Cooper (882), 9 Q. B.D. 478. 
HL we. Doble (1818), 2 Moore, O. Po. 342: 
“ psanquet (1819), L Brod. & Bing. 238 ; 

Andrews (1827), 4 Bing. 348; 


Refd. 
Willams v. 
Doo d. Palmer 
Wollaston vw. Hakeowill 
1841), 3 Man. & (i. 207, Mackley ». Pattenden (1861), 
30 L. J. Q. 1S. 2295; Leviw. Ayors (1878), 3 App. Cus. $42 5 
Hill cr. Bast ¢¢ West India Dock Co, (18814), 9 App. Can. 
448. Mientd. Clark ». Calvert (1819), % ‘Taunt. 744, 


7649b. S. 2. CARTER v. WARNE, No. 9026a, post. 


7649c. —--— -——.} Where assignees for the pur- 
pose of preventing a distress paid arrears 
of rent due, at the same time intimating to 
the landlord that they did not mean to take 
to the lease unless it could be advantage- 
ously disposed of, & the effeets were soon 
after sold & the lease was at the same time 
put up to sale by order of the assignees, but 
there were no bidders for it: Wald: they 
were not liable to the landlord as assignees 


& Co., Hr p. 


8 13 (15), extends rect 
1024; 3 


cares Where 


62 (5) to all 
proceedings are taken 
under sect. 13 so 46 to enable elther 
trustee or debtor himself to overcome 


time of his bkpcy. is regarded with 
suspicion by the ct. as likely to be a 
fraudulent preference. The onus 1s 
on the payee to show that he had no 
knowledge of an available act of bkpcy., 
actual or constructive, that he gave 
some consideration for the payment & 
that he was actuated by no fraudalent 
motive in accepting such payment.— 


SPECIALTY Cu., Re SHULMAN, [1023] 2 
Dp. L. WR. 316; 3C.B. KR 46; affd., 24 
O. W. N. 90.--CAN. 


PART XX. SECT. 16, SUB-SECT. 1. 


fi. —— ight of trustee to give notue 
of intention to reluin—Acreplunce © 
rent by leasors.j—Ilield 
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the ferfeiture & elect to retain the 
demieed premines for the whole or any 
part of the term. If this construction 
of the Act was wrong, the Jessora had 
waived thelr rights by acceptance of 
rent with fil knowledge of the circum 
stances & notice of election te trian 

lte McKay (1921), 51 O. } 


J sare 
Bkpcy. Act, | C. B. R. 69; 64 D. L. Kt. 699.- CAN 


Cases 76490—7756a. ENaLish anD Empire Dicrest SUPPLEMENT. 


of the lease.—WHEELER v. BRaAMAB (1813), 
8 Camp. 340; 170 EF. HR. 1404. — 
nnotations :— 1 Ste , 1 B. 
Ald. 593. Del tcc oo cingoneea ast $3 Bs. & Ald. 
803. Refd. Hancock v. Welsh (1816), 1 Stark, 347; Doe 
d. Palmer v. Andrewa (1827), 4 Bing. 348; Goodwin v. 
Noble (1857), 8 K. & 1. 587. 
7650a. Carrying on business for benefit of 
creditors.|—Where the assignee kept bkpt. 
in the premises, carrying on the business for 
the benefit of the creditors from Nov. 15, 
1824, until Apr. following, but on Dec. 22, 
182, had disclaimed the lease by letter to 
the landlord :—Held: the assignee, not with- 
standing such disclaimer, had elected to 
accept the lease. —CLARK vv. HumME (1825), 
Ry. & M. 207; 171 EB. R. 9065. 





7652a. --— ——— To prevent distress.]|—-WHEELER 
v. BRAMAH, No. 7649¢, ante. 
76538a. —— —--.]—Held: to amount to an 


acceptance of the lease.—PaGr v, GODDEN 
(1818), 2 Stark 309; 171 BK. R 655, 

7662. Add. Annotation :—Mentd. Spencer v. Ash- 
worth, Partington, [1925] 1 K. B. 589. 

7665. Add. Annotation :—Mentd. Betta v. Price 
(1921), 40 IT. L. R. 589. 

7670a. ---- —-—.}] — CARTWRIGHT », GLOVER 
(1861), 2 Giff. 620; 30 1. J. Ch. 3243 3 
]. T. 880; 7 Jur. N. 8S. 857; 9 W. R. 408; 
66 HW. R. 260. 

Annotation :-— Refd, Wilson v. Wallant (1880), 5 Ex. D. 155. 


7681. Add Annotation :—Mentd. Gray v. Spyer, 
[1922] 2 Ch. 22. 

7681a. ——— Statutory tenancy—-Under Rent Re- 
striction Acts.}—PARKINSON v. NogEL, No. 
T782b, post. 

7685. Add. Annotation :—Mentd. Hichmond vr. 
Savill, [1926] 2 KX. B. 630. 

7686. Add. Annotation :—Mentd. Richmond vr. 
Savill, [1926] 2 kK. B. 530. 

7689. Add. Citation :—sub nom. Re CLAYTON & 
BEAUMONTS’ CONTRACT, 2 Mans. 345. 

7688a. Shares—Subject to equitable charge.]——-The 
registered owner of fully paid shares in a 
rivate co. charged them in favour of W., & 
1anded him the certificates & a blank 
transfor. Ife subsequently gave other cquit- 
able charges to other mtgees. On the owner's 
bkpcy. his trustee disclaimed “all my 
interest’? in the shares under 1914 Act, but, 
as the blank transfer was not completed & 
Jodged & none of the mtgees. applied for a 
vesting order, bEpt.’s name remained on the 
register :— Held: (1) as between himself & | 
the co., bkpt., so long as his name remained 
on the register, was entitled to vote in respect 
of the shares, though, as between himself & 
the mtgees., he could only vote as they 
dictated , (2) the trustee could not have | 
disclaimed more than the equity of redemp- ; 
tion in the shares. Qu.: whether a trustee | 


can disclaim unincumbered fully paid shares. 
—WIsE v. LANSDELL, [1921] 1 Ch. 420; 90 
L. J. Ch. 178 ; 124 L. T. 502 ; 37 T. L. RB. 167; 
[1920] B. & O. R. 145. 


7692. Add. Annotation :—Refd. Ite Wait, [1926] 
Ch. 962. 


7693a. Sub-contract for sale of land——Contract for 
purchase of land need not be disclaimed.|— 
Where a person, who is subsequently ad- 
judicated bkpt., has entered into a contract 
for the purchase of land & into a sub- 
contract to sell the same land with a build- 
ing thereon to be erected by him, his trustee 
in bkpcy. is ontitled to disclaim the sub- 
contract of sale without being obliged to 
disclaim the contract of purchase. If the 
sub-purchaser has paid a deposit he has 
a lien upon such interest in the land as 
bkpt. possessed before his bkpcy., including 
the right, if any, to specific’ performance of 
the contract of purchase of the land ; he may 
also prove in the bkpcy. for any damage for 
breach of the agreement to build, but he is 
not entitled to specific performance of the 
contract to build, & his equity is subject to 
the overriding equity of the original vendor.— 
Re Govan, HANNING v. LOWE (1927), 96 
L. J. Ch. 239; 71 Sol. Jo. 470; [1927] B. & 
O. R. 137, D. C. 

7704. Add. Annotations :-—Refd. Wise v. Lansdell, 
{1921] 1 Ch. 420; Re Lister, Ez p. Bradford 
Overseers & Bradford Corpn., [1926] Ch. 149. 
Mentd. Victoria City ». Vancouver Island 
(Bp.), [1921] 2 A. C. 384; Leitch v. Emmott, 
[1929] 2 K. B. 238. 

7735. Add. Citutiona:—sub nom. Re Werua, 
Exp. Wanpoury, 12 L. J. Bey. 43; sub nom. 
Re Wraa, Ex p. BANBURY, 7 Jur. 660. 

7751. Add. Annotations :—Consd. Re Hyams, Ex 
p. Lindsay v. llyams (1923), 93 L. J. Ch. 184. 
Refd. Le Lister, Bradford Overseers & Corpn. 
v. Durrance (1925), 42 T. lL. R. 1438. 

77156. Add. Annotation :-—Consd. Ive Lister, Brad- 
ford Overseers & Corpn. v. Durrance (1925), 
42 T. L. R. 143. 


7756a. Right to compensation.|— 
Where the tenant of a farm held on a verbal 
tenancy becomes bkpt., & the trustee, having 
entered into possession of the farm, subse- 
quently disclaims the tenancy, he is excluded 
from all benefit as well aa liability there- 
under, including the tenant-right or right to 
compensation under custom or statute for 
unexhausted improvements by the tenant, 
& the amount fixed for compensation having 
becn paid by the incoming tenant to the 
landlord, to whom arrears of rent are due, the 
landlord is not bound to account for such 
payment.—Re WADSLEY, BETTINSON’s KE- 
PRESENTATIVE wv. TRUSTEE (1925), 94 
L. J. Ch. 215; [1925] B. & O. R. 76, D. C. 








PART XX. SECT. 16, SUB-SECT.5. A, 


7672 i. Within what tinu—Erlenaion 
of tume—Power of court to yrant.j}— 
Re RoaErs (DECEASED) (1926), 26 
RR Ne W. 536; 43.N. 58. W. W.N. 


143 
7676 1. SuMc of disclaimer — 
Delay wm taking decietve steps.}—By 
virtue of Bhpev. Act, s. 52, when the 
trustees does not decide, within a 
month aftr the bkpoy., to retain 
premises held unde: a tonancy not 
t expired, this is taken to be a 
r of the prenuses & puta an 
end to the tenancy & alsu to a sub- 


ienanay cage by Meer a ae 
SEGUIER t. DUFRESNE (1922), Q. R. 
60 S. OG, 535.—CAN, - cae 
7676 Li. Verbal disclaimer—No 
consent of creditors.|—Held : the 
assignee could pot make a disclaimer 
ot . ache bet eu the consent of the 
y Ts.—-BROWNE v SIDNEY 
LTD., [1920] 28 B.C. R. 1S CANC” 


PART XX. SECT. 16, SUB-SECT. 5.—E. 


77611. On trustece— Right to remove 
firtures. }—W here : vhased a 
tenant’s interest in leased premises 
inoluding trade fixtures & the last 
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tenant had made an assignment for 
the benefit of creditors to deft., who 
wave a disclaimer :—Held : the fixtures 
belonged to deft., & he had the nght 
to remove them within the three 
months’ delay given by Creditors’ 
Trusts Deeds Act, 3. 55 (1).—WINTE- 
MUTE ©. TAYLOR, [19198] 2 W. W. R. 
882.—CAN,. 


ed. On creditors— Diaclavmer of assets. } 

—A secured creditor put Pose a claim 
or 

the trustee dis- 

3 : the ct. could not 

order the trustee to accept those assets 


7764a. 


1165. Add. Annotation :—Mentd. 
71766. Add. Annotation :—Mentd. 
77167. Add. Annolation :—Mentd. 


7769. Add. Annotations: — Refd. 


7775. Add. Annotatwn :—Mentd. 





Liability for rates for period of occupa- 
tion until disclaimer.]—Where a trustee in 
DEECY. goes into occupation of onerous pro- 

y & subsequently disclaims the property, 
age 3 liable to pay the rates on the property 
for the period of his occupation.—Re Listrr, 
BRADFORD OVERSEERS & CORPN. v. DUR- 
RANCE (1925), 95 L. J. Ch. 145; 42 T. L. R. 
143; 89 J. P. Jo. 692, C. A.; sub nom. Re 
Lister, Ha BRADFORD OVERSEERS & 
BRADFORD CoORPN., [1926] Ch. 149; sub nom. 
Re Lister, Lz p. BRADFORD OVERSRERS & 
CoRPN. v. DURRANCE, 134 L. T. 178; 90 
J. P.33; 24 L. G. R. 67; [1926) B. & C. R. 5. 


Richmond vr. 
Savill, [1926] 2 K. B. 530. 


Richmond vv. 
Savill, [1926] 2 K. B. 530. 


Richmond +t. 


Savill, (1926] 2 K. B. 530. 


Harrison 
Holland, [1921] 8 K. B. 297; Chillingworth 
v. Issche, [1923] I Ch. 576. Mentd. Cohen tv. 
Sellar, [1926] 1 K. B. 536. 


Richmond tv. 


Annotations :-—Co 
Refd. Mollows r. 


Vol. V.—Bankruptoy. 


Daviss, [1921] 3 K. 
675 ; 


Cases 7764a—78382. 


B. 486 ; 90 I. A K. B. 
126 L. T. be 837 T. L. R. 431, C. A. 


ned. R oe hameell. [1935] 2K. R 117. 
Low, (1033) 1 K. B. 522; Parkinson v. 


Nocl, (1923) 1 K. B 








jJ—A_ statutory tenancy 
under Increase of Rent & Mortgage Intcrest 
Restrictions Act, 1920 (c. 17), is ** property ”’ 
of the tenant within 1014 Act, s. 167. 

Pitfs. having let to deft. a dwelling-house 
to which the Act of 1920 applied, doft. 
retained possession of it after the expiration 
of the term under the provisions of that Act. 
Delt. was afterwards adjudicated bkpt., & 
the trustee in bkpcy. disclaimed any interest 
in the house. In an action by pltfs. against 
deft. for possession of the house & meosne 
profits : —Held: (1) the statutory tenancy to 
which deft. became entitled under the Act 
of 1920 was “ property ’ within 1914 Act, 
s. 167, & passed under soct. 53 to his trustee 
in bkpcy; (2) on disclaimer thereof by the 
trustee that interest in the premises coased 
to exist & was no longor available for the 
benefit of deft., & consequently plitfs. were 
entitled to judgment.—VPARKINSON v. NOEL, 
(1923) 1 K. BL 117; 02 LJ. K. BK. 861; 1238 
L. T. 538 ; Pay Sol. Jo. 184; 21 L. G. BR. 180. 


Savill, [1926] 2 K. B. 530. 


91716. Add. Annotation :—Mentd. 
Savill, [1926] 2 K. B. 530. 


7178. Add. Annotalions :-- Consd. Re 

Ex p. Lindsay v. Hyams (1923), 93 L. J. Ch. 
Refd. Re Lister, Bradford Overseers 
yal as wv Durrance (1925), 42 T. J. BR. 
143. 


184, 


Annolitions :-— 1s 


Riehmond tr. 


Consd. Keeves v. Doan, Nunn 1, 


(1) 
Pellegrini, yess a K B.804 Expld. Lovibond ¢. Vincent, 
se | l K. O87. 


Aas to (2) Refd. Mellows v, Low, {102 33] 


LK. B. sae ‘Roe 0. Rtusyoll, |LV28] 2K. Be 147. 


Hyams, 


{1921} 1 Ch 


7789a. On mortgagee —Of shares — Bankrupt’s 
name still on register.)— Wis v. LANSDELL, 
No. 780a, ante. 


71791. Add. Annotations :—Refd. Wise v. 


Lansdell, 
. 420; Re Lister, Ve p. Bradford 


7778a. ~—--— -———.]—After a 


debtor has been 


adjudicated bkpt. & his trustee has dis- 
claimed a lease belonging to him, the pro- 
perty thereby demised revests in the landlord 
under 1914 Act, s. 54 (2), & he may obtain 
an order for delivery of possession. Neither 
the subsequent annulment of the bkpcy. nor 
the acceptance by the landlord from debtor 
of rent due for a period ending before the 
disclaimer operates to revest any interest 


7801a. 


Pe | n notationa * 
33 


Mentd. Highurdson v. Hall cen e 


Overseers &e Bradford ( orpao., [1926] Ch. 149. 
Mentd. Victoria Oity v. Vancouver Island 
(dp.), (Nz t] 2 A.C. 3843 Leitch ov. Mmimott, 

(1920) 2 K. 1. 286. 

-- - - - ,) ~NAISH ov. PATLOCK 
2Uy. BL S19; 126 BB. 1. 573 


Consd. Vincent v. Godson (1853), 1 Sm. & G4. 
How vw. Konnet aha 3 Ad. & El. 659. 
Brod. & Bing. 50; 
at an Or. M. & R. 172; Saaton v. 


(1704), 


130 L. T. 237; [1923] B. & C. It. 173, C. A. | 
7782a. ——- Rights as to statutory tenancy— 


1L. T. O. S. 646. 
7811. Add. Annotation: 


—Consd. te Farrow’s 


Under Rent Restriction Acts.)-—The effect of ; 
w disclaimer by a4 trustee in bkpcy. of hkpt.’s | 
interest in a quarterly tenancy is to deprive 
the tenant of any further interest in the 
demised premises, &, consequently, he is 


Bank, [1921] 2 Oh. 164. 


| 7821. Add. Annotations: -Refd. He yams, ky p. 


Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Jte Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. HR. 143. 


debarred from relying on a statutor ge | tenancy 7882. Add. Annotations :—-Refd. Ite Hyams, Eup. 


therein under the above Acts. 


as part of the estate.—He CANADIAN | 
CARPET & COMFURTER MAN UFACTURING 
FUR Canawva, {ives} % 
D. L. R.'1307 ; 5 C. B. R. 54.—-CAN. 
1770 i ——- Right to possession. }— 
A monthl A tenant remained in pos- 
~-~-'slon ter belng adjudicated in- 
solvent. The official assignee havin 
disclaimed interest :—H : theland- | 
vie was entitled toan order for posses- 
sion. Tis ag eras HasJi ABDULLA , 
(1924), I. L. R. 48 Bom. 580.—IND. 
T7187 ae ——.}—-A disclaimer of a | 


nted by the Bae 
Garrral Gaoosay. UA (1921 ] 
. W. RR. 1281; 50 D. L. R. 388 ; 
Pat "'B. R 4 196--GAN 


EBVES v. 


71788 i. — -~- Liabitily to ejectment.} - 

yhere & tenant, who has replaced 
wayl. vi ulnciniuer Of the lease by the 
trustee, hus begun an action of ejeoct- 
ment against the «ub-tenant, who 
refuses to quit the premises, if the letter 
does not avail Palieuie of his eg rd 
under 13 & 12 Geo. ere 17, #. 43, 
contests the action allows it os 
proceed to judgment, Ke cannot then 
present a petition Invoking his roe 


sono. UFRESNK (1922), 


PART XX. SECT. 16, SUB-SECT. 6. 


7815 1. In what casea—Truste elect- 
ing nol to tuke.}—The order for poxees- 
sion under Bkpt. & Insolvent Act, 

1857 (Ir.), @. “fT, is consequential upon 
the order to assignees to elect, & 


271 


Lindsay v.§ Hyams (1923), 9 


| 


| 


93 L. J. Ch. 184 ; 


though the judge has » discrction, y¢ 
npon the assignees electing not to tak: 
the prouuiner, then fe & prima facie 
duty upon tho jud 

for possession —- 

shown to the contrary, the cyject of 
the sect. betng to protect the landjord 
from being loft with a bhpt. 1 nant 
Ite Keane (1922), 271 L. T. 5. —IR. 


PART XX. SECT. 17, SUB-SECT. 3. 


se. Property clarmed by Uenholdera £- 
morlyayees }- Held: the prohibition 
in LandJord’s th adera (Bkpcy.) Act, 
Alta., 1924 (c. 12), 8.3, as to cists 
for rent not applicable to above - 


pe rty, the estate having no ben 


ntercst eerie te Hawi7o a 
OAKES ost he a 14. 
1 R.172; & any: LAN 


W. W. 


Cases 7832—7984. 


Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 


7835. Add. Annotations :—Refd. Re Hyams, Ez p.- 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
Re Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 148. 


7886. Add. Annolations :—Refd. Re Hyams, Ez p. 
Lindsay v. Hyams (1923), 93 L. J. Ch. 184 ; 
te Lister, Bradford Overseers & Corpn. v. 
Durrance (1925), 42 T. L. R. 143. 


7867a. One year’s rent due before registration of 
composition deed.]—WILLIAMS v. CADBURY 
(1867), L. R.2C. P. 463; 36L. J. 0. P. 233 ; 
16 L. T. 354; 15 W. BR. 905. 


Annotations :-—-Dista, Selvy v. Greaves (1868), L. R. 3 C. P- 
ee: Folid. de Douglas, Xz p. Kyder (1871), 6 Ch. App. 


7868. Add. Annotation :—Apld. Re Wells, [1929] 
2 Ch. 269. 


7869a. ee lesseo of a farm, in respect of 
which the rent was payable quarterly, died 
intestate in 1028, & his administratrix entered 
into possession. Subsequently an order for 
administration was made in respect of the 
estate of the lessee, which was insolvent. 
At the date of the order ope quarter's rent 
was unpaid. A receiver was appointed, & 
ultimately the lessor, three quarters’ rent 
being by that time due to him, took out a 
summons, in the administration action, for 
the purpose of ascertaining whether, having 
regard to Administration of Estates Act, 
1925 (c. 23), 8. 34 (1), which applied the 
law of bkpcy. to the admin: tration of 
insolvent estates, he was entitled to distrain 
on the property :—-Held : there was nothing 
in 1014 Act which interfered with the land- 
lord's right to distrain, & he was entitled 


- — 


ENGLISH AND Empire Digest SUPPLEMENT. 


to distrain for the three quarters’ rent.— 
Re WELit1s, [1929] 2 Oh. 269; 98 L. J. Ch. 
407; 141 L. T. 323; [1929] B. & C. R. 119. 


Annotation :—Mentd. Re Bush, Lipton (B.), Ltd. v. Mac- 
kintosh, [1930] 2 Ch. 202. 
Richmond v. 


7870. Add. Annotation :—Mentd. 
Savill, [1926] 2 K. B. 530. 

7878. Add. Annotation :—Apld. Re Johns, Worrell 
v, Johns, [1928] Ch. 737. 

7913. Add. Citation :—12 L. T. 25. 


| 7981a. ———.]—Assignees of a bkpt. agreed to 


sell a part of his estate, & filed a bill for 
pole performance. It turned out that 
the estate was vested in an assignee under a 
previous insolvency. After the master had 
made his report, upon a reference as to title, 
the assignee in insolvency offered to concur 
in the sale :—Held: a good title could be 
made.—SINEBOTHAM v. BARRINGTON (1841), 
4 Beav. 110; 10 L. J. Ch. 302; 5 Jur. 429; 
49 B. R. 280. 

Annotation : —Refd. Fraser ». Wood (1845), 8 Beav. 339. 

7949. Add. Annotations :--Apld. Farey v. Cooper, 
{1927] 2 K. B. 884. Refd. Boorne v. Wicker, 
(1927] 1 Ch 667. 

7950. Add. Annotations :—Apld. Farey v. Cooper, 
[1927] 2 K,. B. 384. Refd. Boorne v. Wicker, 
[1927] 1 Ch. 667. 

7950a. J—If bkpt. join with his trustee 
in selling the goodwill & busincss previously 
carried on by bkpt., & agrees with the 
purchaser not to carry on a similar business 
within a prescribed district, such agreement 
is binding on him.—Buxton & HiagH PEAK 
PUBLISHING & GENERAL PRINTING Co. v. 
MITCHELL (1885), 1 Cab. & El. 527. 

7951. Add. Annotation :—Mentd. Pirie v. Richard- 
son (1926), 70 Sol. Jo. 1023. 








_ 


Part XXI.—Actions, Arbitrations, and other Legal Proceed- 
ings by and against Trustee and Bankrupt. 


7968a. —-— —--.]-Qu.: whether the assignee 
of an insolvent can maintain an action against 
an attorney for negligence in preparing a 
lease for the insolvent, whereby he failed to 
obtain possession of the premises demised.— 
DELAFIELD v. FREEMAN (1829), 6 Bing. 204 ; 
3 Moo. & P. 7043 8 L. J. O.8.C. P2703 130 
I. R. 1203. 


PART XX. SECT. 17, SUB-SECT. 4. 


ri. —-—.]- A sheriff who has seized 
& is in possession undor a landlord's 
distress warrant poor to the tenant 
ri an oauthorised assignment 
under Bapey. Act, 1k bound to band over 


a sentence o 


in a bound & 


estate of bhpt., who 
penal 

ehided an interest amounting to £50 
disposition ti security. 
He had bought the interest from a 
trust in which he was sole trustee, 


7971. Add. Annotation :—Mentd. Prosperity v. 
Lloyds Bank (1923), 39 T. L. R. 372. 


7974. Delete the words ‘‘the damage suffered. 
if any... claim should be made.” 


7984. Add. Annotation :—Consd. Wilson v. United 
Counties Bank, [1920] A.’ C. 102. 


was scrving | 


ct., fu view of the small sum invelved, 
servitude, in- 


granted the prayer of the potition.— 
a oo TRUSTER, [1928] S.C. 606. 


7868 ii. ——-.)-—Re WILLIAMSON 
(1927), 38 B.C. R. 479.—CAN. 


the guvods to the trustee in bhpery. on 
demand.-—Rte Work & DaY EL&lATr, 
Veet 2 WwW. W. RR. O83; o8 DL. R. 
77; 10 B. RR. 653.) CAN. 


di. —— Goods setaed by landlord - 
Jaacbiaty for costs of setsure.-—Held: 
the trustees was entitled to the posscr- 
tion o1 the goods witbout paying tho 
casts of tho seizuru.— GARDNER t. 
GUY SrRRET QGaRaqe (1922), 
1. L. nH. 57,.—CAN. 


PART XX. SECT. 18, SUB-SECT. 1. 

7907 v. - — Bond—-Purchased by 
bankrupt from irust of which bank- 
rupt sole Sea ee to assign—— 
Person appointa@. ty assign.]— The 


70° 


but he had never had the title trans- 
ferred from himoelf a» trustee to him- 
self as an individual, The borrower 
offered to repay the loan on receipt of 

valid discharge, but he would not 
desey a discharge signed by the trustee 
m kpey. The trustee, therefore, 
wrepared an assignation of the bond by 
hpt. to himeclf, but bkpt. refused 


| to sign it, & persisted in his refusal in 
| spite of an order pronounced upon him 


inthe Sherif Ct. No pains could 
The trustee then presented a petition 
craving the ct. to authorise the clerk 
of ct. to sign the assignation on bkpt.’s 
behalf. The parties interested in the 
execution of the assignation in the 
manner proposed having lodged in 
process letters of consent thereto, the 
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PART XX. SECT. 18, SUB-SECT. 2. 
h i. Nature of trustee's tréle,'— 





1 Dow @. Rawanry wo. ANDREWS (128 


22 N. B. R. 425.—CAN. 

sf. Interference by court.}—Re Goup- 
BERG (Ont.), (1927) 4 D. L. HK. 775; 
8 Cc, B. R. 463.—CAN, 


PART XX. SECT. 18, SUB-SECT. 4. 


sg. Inadequacy of price—W hether 
ground for rescission. |}—The ct., under 
tho circumstances of the case, refused, 
upon the application of a debtor who 
had assigned all bis property in trust 
for his creditors, to set aside a sale 
made by the » On the ground 
of inadequacy of price.—LINTON v. 
MICHIE (1859), 7 Gr. 182.—CAN. 


71987. Add. Annotation :—Moentd. Ford v. Radford 


(1920), 836 T. L. R. 658. 


7992. Add. Annotations :—As to (1) Refd. Ellis v. 
Torrington (1919), 89 L. J. K. B. 369. 
Generally, Mentd. Re Harrington Motor Co., 
Ez p. Chaplin, [1928] Ch. 105. 


8002. After this case add ‘‘ See, now, Order of the ' 


Lord Chancellor, dated Aug. 


W. N. 362.” 


8025a. —— Sale of goods—After making of vesting 8040. Add. Annotation :—-Mentd. 
order.]—Forp v. DaBBS (1843), 5 Man. & G. 


PART XXI. SECT. 3, SUB-SECT. 1. 


k (p. 977) 1. —— Production of 
power of attorney.}—A trustee resident 
in Ontario was replaced by a trustce 
rerident in Quebec, who was authorised 
to prooced with the action of the former 
trustee but failed to produce any 
power of attorney :—Held : production 
not necessary —MoRRIa ft. KLINE, 
DEMERS, GARNISHER (1922), 66 1. L. KR. 
330.—CAN 

sh. Duty to sue in oficial name.|— 
Pitf., in his official capacity as trustee 
in bkpcy., ured his own name Instead 
of his official title in an action :—Held: 
to avoid any difficulty tho action 
should be treated as an issue directed 
uudor Bkpcy. Rule 120, as the form 
of action only affected the question 
of costs. It was of no real conse- 
quence as Bkpcy. Act, 6. 16, providing 
that tho trustee may sue in his own 
name, is permissive.-—FITZGERALD  v, 


McMorrow, [1923] 4 D. bL. R. 619; 
520. L. R. 383; 3 C. B. R. 29.—CAN. 
7998 ii. ——.}—-Except in those 


oases where a creditor is authorised 
under Bhpvy. Act, a. 35, to take pro- 
cecdings, any proceeding to be taken 
for the benedit of bkpt.’s or authorised 
assignor’s estate must be taken by 
the trustee or authored assignee.— 
Hovipixa ©. CANADIAN CREDIT MEN'S 
TRuUsr Assocn., LUTp., [1921] 2 W. W. R. 
899; 14 Sask. L. R. 356.- CAN, 


8000 ui — Proceedings bequn in 
wrong court -Transfer of proceedings.) 
~-Where proceedings had been com- 
menced in the wrong et. :—lleld: the 
proceedings showd be continued under 
Bkpey Act, rp 120; & an order trans: 
ferring the proceedings ta the bkpey. 
side should be made if necessary. - 
SALPER & ARNOLD, Lrp. vp DOMINION 
BANK, [L922] 3 W. W. RR. 2093; 68 
ID. i 1k. 762.--CAN. 

8000 iv. — —u.{npliemion at chambers¢ 
for declarutun—Mutter within 2ure- 
diction of Bankruptcy Court.) —Whore 
there was no question in the actlon 
that could not be fully & effectually 
dealt with by the judge in bkpoy. in 
the summary way provided by r 120° 
—Iield: the applieation tout be 
referred to the judge in bkpcy. to be 
dealt with by him, an interim injunc- 
tion to stand in the meantime.— 
EASTERN TRUST Co. r. LLOYD MANU- 
FACTURING Co., [1923] 2 D. L. R. 852 ; 


CAN. 
8000 v. -—-—-_ detion to aet aside 
settleme by tbankrupt.|}—A 


trustee in bkpcy. brought action in the 
Supreme Ct. to set aside a settlement 
made by bkpt. in favour of deft. & 
voidable under Bkpcy. Act, 8. 29 :— 
Held: the action was improperly 
taken; the trustee should have pro- 
ceeded under r. 120, which provides 
@ summary method of disposing of 
matters of this kind by a motion in 
chambers, which may afterwards take 
the form of an {save or trial: the ct. 
should duscountenance costly pro- 
ceedings when summary & inexpensive 
proceedings are open to the trustee.— 
STILLWATER LUMBER & SHINGLE Co. 
v. CANADA LUMBER & TIMBER Co., 
{192312 D.L. R. 900: 32 B.C. R. 81; 
(1923) 1 W. W. R. 1333.—CAN. 


J.8. 


Vol. V.—Bankruptcy. Cases 7987—8040. 


309; 6 Scott, N. R. 192; 121. J.C. P. 134; 


134 B. BR. 688. 


Annotations :-—Refd. Williams v. Chambers (1847), 10 Q. B. 
337; Jackson v. Burnham (1862), 8 Exch, 173. 


$033. Add. Annotation :-——Refd. Anglo-Baltic & 


Mediterranean Bank v. Barber, [1924] 2 K. B. 


410. 


15, 1921, [1921] 8034. Add. Annotation :—Moentd. Ord v. 


Ord, 


{1923} 2 K. B. 482. 





8000 vi. Proceedings to set aside 
sale or transfer by bankrupt.|—An 
action by a trusteo in bkpey. to act 
aside a conveyance by debtor must be 
commenced as prescribed by r. 120, 
by summary application to the bkpcy. 
judge in chambors, & not by o writ of 
eummons in the Ct. of K. B.—-Ne 
VISCOUNT GRAIN GROWERS CO-OPERA- 
TIVE ASSOCN.'S TRUSTEE v. BROMWELL 
& ROYAL BANK, [1924] 3D. L. R. 803 | 
Heel 3.W.W.R. 54; 5C. B.H. 04. - 

8000 vil. Appellate court-—Ap- 
neal against judgment ian favour of 
bankrupt—J udgment assigned by bank- 
rupl to third party.)—-HHeld ; (he trustee 
in bhpov. had a right to resume the 
action in the Interest of the estate.— - 
FREEDMAN ot. Hart, te BAIrTiLE 
(1922), 68 D iL. R. 288; 2C. BR. 
536.-—CAN. 


sj. Assent of inspeclors—Whether 
necesvary— Motion for directions.|— lte 
Jacopson, He p. Gotppera (N. BL), 
eet 2D... R. 363; 8C. BR. 258. - 





sk. Application for interim th 
junction— Undertaking as to damages. )-~ 
eld: should be mado binding on a 
trustee in bkpoy. persoually, when 
suing in his official capacity, unless the 
ct. 18 patiatiod that. the estate in) his 
bands will be sufficient fo answer 
damages. A trusteo Is under no obliga- 
tion to take such a proceeding without 
proper Indemnity from the creditors, - 
Bo NNne's TRUTH E ot.) BRENNATR, 
11923) 3 1 ds KR. 1007; 52 0. Il. 
374: 3 C. B. R. 84.—CAN. 


al.Vitwiht to take proceedings under 


| Slatankruptey Act — i ffert of Federat 


| 


- the trustee, 


wel} —Prior to the date of tho cotm- 
mencemcent of the Bkpcy. Act, 1924- 
1928, an order for the soque:tration 
of the estate of P. was made in the 
Bhpey. Ct. of this State. Subse- 
quently to that date tbe official assignee 
had taken out a notice of motion under 
Bkpecy. Act, 1898, 4. 131, clatmning 
against i. certaln property as part of 
the bankrupt’s estate :-- Held: the 
official assignee had, under the State 
Bankruptcy Act, prior to the cuom- 
mencement of the Bankruptcy Act, 
1024-1928, acquired the right, & had 
a duty imposed on him, to Institute 
the proceedings under sect. 134 of the 
State Act.--#te PARSONH (1928), 28 
S RLN.S.W. 575; 45 N.S. W.W.N. 
158.—AUS. 


PART XXI. SECT. 8, SUB-SECT. 2. 


sm. Against holder of lien note on 
chattela— Description of chattela alleged 
insu fficient.|\—Held : the trustee had 
no status to attack the lien note & 
it was valid as against him. The 
holder of the note muat, on demand by 
identify the chattels 
within ten days.—He GUAUDPREAU, 
Er p. CARRUTHERS (1922), 68 D. L. R. 
783.—CAN. 

8028 il. ——— Action already brought by 
bankrupt. }—Held : it might be continued 
by the trusteo.— BRENNER v. AMEHICAN 
Mrral Co., [1920] 19 O. W. N. 239; 
55 D. L. R. 702 . 1 Cc. B. R. 375.— CAN. 


8034 Ii. Unpatd purchose price 
of sharee—Sold by broker.}—Where 4 
trustee in bkpcy. gavo shares belonging 
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a nmr 
ne a cn NS 


Robinson — v. 


Midland Bank (1925), 41 T. 1. BR. 402. 


to bkpt.’s estate to a broker to be 
sold by him & the broker bocame 
bkpt.:—Zeld: the trustee wasn en- 
titled to sue the purchaser for the price 
of the shares.--- FINLAYSON ¢. DALFOUR, 
Wuitr & Co,, Le THORNTON DAVIDRON 
& Co. (1922), 70 Db. L. R. 66.—--CAN, 


an. diction to recover money patd b 
bankrupt am breach of trust | The 
truateco in EUeys has no right of action, 
at loust without authority from the 
cestuis que trust, to recover trunt 
money which was held by bkpt. & 
paid by him) fu breach of trust to 
others. —SaLTerR & ARNOLD, Lrp, t. 
Downton BANK, [1922] 2 W. W. R. 
280; 68 1D. L. R. 747.— CAN, 

ki. Proceedings to recover land 
crgeires collusively ie third party. }-— 
TRUSS, KIO. t. PaARUK (1981), 4 
N, li ER. 1. -§, AF. a = 

Li. Proceedinga to act aside writ- 
Tasued by mortgagee to enforce security. | 
An assignment under Bkpoy. Act 
does not provent the holder of a nitge. 
upon a vessel from enforeing bls 
soourity before the Kach. C%. In 
Admlty., & a mowion by the assignee to 
set abide tho wri of summons & 
warrant of arros( issued in the et. by 
the mtyvee. against the ship should bet 
dismissed with costa. ble oniy ctarhe 
of tho assignee under Bkpoy. Act fa 
te defend the actlon & he cannot 
otherwise Interfere therein. Warrgs & 
Co. e ni TONTA (1922), 69 Do. Le. 1h, 
04; 20 Hach. (. RR. 3287.- GAN, 

so. Proceedings to impeach sale o 
a uncer Pull uk yes W917.) i 

e PACKER, 2713 DL. BR. 330; 

O. L. R. 402.—CAN, ian aad 


sp. Proceedings to recover debta - 
Presidency Towns Insolvency Act.) - 
Presidency ‘Towns Insolvency Act, 
4.7, 14 not Jmited in its seope to matters 
in which the offafal assignee, by the 
operation of the insolvency law, claima 
a higher title than what tho Insolvent 
himvelf would have had. & the offietal 
wisignee 14 entitled to proceed by way 
of rnotion undor seet. 7 in cases where 
he bas a money claim againet steangzers 
to the insulvency, the only Hmitation 
placed on the Jurisdiction of the In- 
solvency Ct. belng that, when once 
the official assignee has summoned a 
witness, under sect. 36 of the Act, 
& that witness disputes his indobted- 
ness, the official assignee has no option 
but to proceed by way of sult. Where 
the official assignee, standing ino na 
higher posltion by reason of the special 
provisions of the insolvency law than 
the bkpt. himacif, seeks to recover a 
debt which Is not admitted. it va matter 
of discretion for the judgo altting in 
insolyoney whether in any given case 
be should deal with sueh a celal in 
the Insolvency (Ct. or refer tt to the 


machinery of the ordinary cta— 
OFFICIAL AASIGNEF or, NARASIMBA 
MUDALIAR (1929), [. bE. Jt. 52 Marl, 
717.—IND. 


sq. Action under Deaths by Accident 
Compensationd ct,1908.} -The statutory 
rights of action, given to a porson by 
Deaths by Accident Compensation Act. 
1908, docs not in the event, of such 
person’s bkpcy. paas to tho offier! 
assignee under Bkpey. Act, tr, 
a 61.—_ He RICHTER, (19290) N. 2 1 Jk 
364.—N.Z 

18 


Cases 8040a—8167. ENGLISH AND Empire Dicrest SuPPLEMENT. 


8040a. ——.]—A. was in possession, on 
Oct. 23, 1847, of barges which had belonged 
to the bkpt. On Oct. 29, A. sold to B. 
flat issued Nov. 4 on an act of bkpcy. com- 
mitted Nov. 3. The barges were demanded 
from A. in Mar. 1848 :—Held: the assignees 
could not maintain trover against A. upon 
counts stating the possession of the assignees 
é& a conversion pending their title—Srtan- 
FIELD v. STAFFE (1849), 18 L. T. O. S. 489. 

8051. Add. Annotation :—Mentd. Re Gunsbourg, 
[1920] 2 K. B. 426. 

siete Annotation :—Refd. Ord v. Ord, [1923] 





8069, Add. Annotation :—Mentd. Howell v. Evans 


(1026), 184 L. T. 570. 

8081. Add. Annolation :—-Mentd. Ord v. Ord, 
{1923] 2 K. B. 432. 

8092. Add. Annotations :—Mentd. Bradford v. 
Price (1923), 92 L. J. K. B. 871; Jones 
(Holloway) v. Woodhouse, [1923] 2 K. B. 117. 

8097. Add. Annotation :—Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 545. 

8104a. Costs of carrying out order of court, |— 
Upon a motion by a trustee in bkpcy. to 
which bkpt.'s wife was resp. a declaration 
was made that certain furniture which was 
upon premises occupied by bkpt. & his wife 
forme py of the property of bkpt. divisible 
among the creditors, & the ct. ordcred the 
wife to account on oath before a registrar 
for the furniture & to pay the taxed costs of 
& incident to the motion. At {.e end of the 
declaration & order a provision was inserted, 
at the request of, & by way of indulgence to, 
the wife that, with a view to the furmiture 
being bought by or on behalf of the wife trom 
the trustee al a valuation by an independent 
valuer to be appointed by the parties or in 
case of dillerence to be appointed by the 
Judge, & the wife undertaking not to part 
with or dispose of the furniture, execution 
should not issue except by leave of the judge. 
The furniture was valued by a firm of valuers 
selected by the wife out of three firms sug- 
gested by the trustee, & bought by or on 
behalf of the wife at a price based upon the 
valuation. Upon the taxation of the trus- 
tee’s solrs.’ bill of costs, the taxing master 
disallowed as against the wife the fee paid 
by the trustee to the firm of valuers, upon 
the ground that the costs relating to the 





8104b. 


8138a. 


purchase of the furniture by or on behalf of 
the wife under the valuation did not come 
within the order, & were not costs of carrying 
it out. On a motion by the solrs. to review 
the taxation :—Held: the taxation must be 
reviewed & the fee for the valuation allowed 
as against the wife, inasmuch as it formed 
part of the costs of carrying out the order & 
was therefore within the rule that where 
costs of suit are given generally by decree at 
the hearing, the subsequent coste of working 
out the directions of the decree will be 
included.—Re LAavEY, Ex p. COHEN & COHEN, 
{1920] 83 K. B. 625; 90 L. J. K. B. 31; 
[1920] B. & C. R. 182 ; subsequent proceedings, 
{1921} 1 K. B. 844. 


Costs of transcript of shorthand notes 
of evidence.]|—The trustee by motion applied 
against resp. to impeach certain transactions 
& gave formal notice by letter that he would 
read in support of the motion the transcript 
of the shorthand notes of the evidence given 
by witnesses at a private sitting. This 
motion was dismissed with costs. On taxing 
resp.’s bill of costs the taxing master dis- 
allowed part of the transcript as irrclevant 
fo the motion & reduced counsel’s fee- 
accordingly. On motion for a review of 
taxation :—Afeld: having regard to the 
terms of the notice to read the transcript 
resp.’s solr. was justified in bespeaking & 
paying for the whole of the transcript, & it 
was his duty to supply the whole transcript 
to counsel, &, accordingly, resp. was entitled 
to all the costs of & consequential upon so 
iar a Manks, Ha p. VANN, [1923] B. & 
C. R. 





oO eg ees :—Refd. Re Wait, [1926] 
62. 


8115. Add. Annotation :—Mentd. Re Blyth Ship- 


building & Dry Dochs Co., Forster v. Blyth 
oe & Dry Docks Co., [1926] Ch. 
04. 








After-acquired property.'—An 
undischarged bkpt. can maintain an action 
in relation to after-acquired property subject 
to the right of his trustee to intervene & 
claim it.—DyYsTER v. RANDALL & Sons, [1926] 
Ch. 932; 95 L. J. Ch. 504; 1385 L. T. 596 ; 
10 Sol. Jo. 797; [1926] B. & C. R. 118, C. A. 


8167. Add. Annotation: — Mentd. Manton v. 


Brocklebank, [1923] 1 K. B. 406. 


PART XXI. SECT. 8, SUB-SECT. 6. the clause making the trusteo person- Of partly built ship—For Eurpone of 


8099 v, — - —- OBS = ally_Hable should not be struck out.—  compilction.}—A Judge of the 
vw. Grauam, [1923] 4D. L. R. 1311; Re Kwoxa Tar Crone 
x Cees 





Co.’ A 


kpcy. Ct 
may grant an application for recovery 


‘ ABIGN- 
58 O L. RR. 228, 40. B. ht. 190 MENT (1922), 66 D. L. R. 182; (1922) from the trustee in bhpcy. of possession 
CAN. 2 W, yy R. 229, sub nom. CanaDIAN Of ships partly built & materials in 
8099 vi. —— hat ae Piet a ae ‘B seven rage oes eee een ck cece : ate necreenry 
mmenced wethoul obtaining tndennily ow KK & YIN SHEE, portion o pt.’s ng yards 
jrom craitors.}—Held: if it were (1922), 31 B.C. R. 40.—OAN, claimed by appct. under a fien tu 
necess under Bkpcy. Act, s. 68 (2), secure the completion & delivery of 
& vr. 54, that a special reason for award- PART XXI, SECT. 4. ships in accordance with bkpt.‘s con- 
ing corts against the trustec personally 8105 iv. ——.]—If a creditor desires tract & which prior to e order 


should be assigned, it was the failure to proceed against the trustea in declaring the bkpcy. bad been taken 


to arrange ean indemnity before in- another provinooc he must apply to 

dulging in speoulative litigation know- = ct. hav. one junedicnon for an BLO0. n 
Bkpoy. Act, % 71 (2), & not a “* creditor or ‘* secured 

discretionary Creditor” under Bkpcvy. Act, comes 


ing that he had no assets. THORNE v. ordor under 


CANADIAN. STEERING) WHEEL OCs: the judge possessing 


ossession of by appct., & subsequent! 
“ie by the trustee uch appct., although 


[1923] 4 D. L. R. 1187; oe O. L. R. powers would be entitled to consider Within the words ‘‘ any other person 


460; 2C. B. R. 446. 
8099 vi. 





——.) — He 


whether in all the circumstances it was aggrieved by any act or decision of the 
advisable to ask for the assistance of trustec 


n sect. 39.—R. rv. none: 


Bkpev Act, s. 68 (2), provides that abkpcy.ct.inanotherprovince. When [1921] 2 W. W. R. 388; 1 ¢. B 
* gubject to’ the erorinans of this Act the cts. of any one province are seized 530.—CAN. 
& to Genial Rules, the costa of & with the administration of an solvent st. Action for goods sold d- de- 


inoidontal to any proceeding in of... 


estate, they should not permit any wrered.jJ—Held: may be brought in 


shall bo in the discretion of the ot.” other ct. to interfere exoopt with its tho name of the original credit , not- 
The word ‘“ ct.’ has impliedly a wider leave or concurrence.—Re BRYANT, withstanding that e hae made 44 
meaning than thet given in the inter- I8A4RD ae sete He 1D. L. R. 217; = agsignment for the general benefit of 


retation clause, & the sect. applics to ¢ ©. B 


NKE v, SCHAFTER, 


his oreditors.-—E Riz. 
he Ct. of Appeal. ln the present oase ar, dohhon to recover possession— [1919} 1 W. W. R. 990.—CAN. 
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8168a. S. P. MatTHEWwS v. DICKINSON (1817), 7 
re 899; 1 Moore, C. P. 104; 129 E. R. 
6 

Annotation : :—Consd. Whitworth v. Hall (1831), 2 B. & Ad. 

ar ah v. LAVERY (1900), 16 T. lu. R. 

, 0. A. 

8195. Add. Annotations :—Distd. Re Lee, Ez p 
Grunwaldt, [1920] 2 K. B. 200. Consd. 
Huddersfield Fine Worsteds v. Todd (1925), 
134 L. T. 82. Mentd. Edwards v. Motor 
Union Insce., [1922] 2 K. B. 249. 


8200. Add. Annotations :—Consd. Knight v. Pon- 
sonby, [1925] 1 K. B. 545. Refd. Maatechap- 
pil voor Fondsenbezit v. Shell Transport & 

rading Co., [1923] 2 K. B. 166. 


8276a. Action for specific performance of 
agreement—Time for disclaiming agreement 
unexpired.|——Purrock v. Datnrry (1894), 
38 Sol. Jo. 273. 

8281a. To apply for Judgment in default of 
defence—Draft minutes to be shown to official 
receiver.|—-Where after action brought a 
receiving order in bkpcy. was made against 
deft., on a motion for judgment on minutes 
in default of defence the ct. made the order 








Vol. V.— Bankruptcy. Cases 8168a—82808a. 


in the terms of the minutes, but directed that 
before it was drawn up the draft minutes 
should be shown to the official recciver, who 
was to be at liberty to apply to the ct. with 
regard thereto if he should think {it.—- 
HATTON v. DENISON (1926), 70 Sol. Jo. 505. 

8290a. ——— Defendant making substantial counter- 
elaim.]—An action against a deft. who makes 
a substantial counterclaim, & against whom a 
receiving order has been made after writ 
issued, will be stayod pending the result of 
an application to adjudicate bim bkpt.— 
Franco v. Dutro, [1923] W. N. 40. 

83804. Annotations :—For ‘* Re Somes, Stewart t. 
Somes (1895), 73 L. J. 359 ” read ‘* Re Somes, 
Stewart v. Somes (1895), 73 L. T. 359.” 

8306. Add. Cilations :—previous proceedings, sub 
nom. Somes, STEWART v. SoMES (1895), 73 
L. T. 359, C. A. 

83381. Annotation: —For ‘‘Mentd. Re Bagloy, 
(1911) 1 K. B. 817, C. A.,” read “ N.F. He 
Bagley, [1911] 1 K. B. 317.” 

8382. For “ Held: it was necessary,”’ etc., road 
‘‘ Held: it was not necessary,’ etc. 

Add. Annotation: —Mentd. Re A Bank- 
ruptcy Notice, [1024] 2 Oh. 76. 


Part XXIIl—The Debtors Acts and Bankruptcy Offences 
Generally. 


8335. Add. Annotation : —Dbtd. 
{1930] 1 Ch. 510. 

8846. Add. Annotation :—Mentd. Rutter v. Rutter 

(1021), 124 L. T. 796. 

$dd. Annotation: Consd. Cotton vr. 

{19380] 1 Ch. 510. 

8378. Add. Annotation : — Refd. 
Weatherill, [1929] 2 Ch. 2138. 

8398a. Equitable assignor Undertaking to pay 


Cotton v. Heyl, 


8348. Hevl, 


Green Vv. 


PART XXI. SECT. 5, SUB-SECT. 1.- C. 
tf. —— -~ -. Hed; bkpt. had 


of the inspectors, under sect. 
proceed with an action begun 


specific sum out of moneys to be received.| - 
An action for the grant to pitt. by deft. of 
his proprietary interests im an invention 
was compromised by an order on certain 
terms. One of the terms was an undertaking 
by deft. to pay pltf. a sum of £1,000 forth- 
with, which was duly paid, & a further sum 
of £4,000 out of the first moneys received 
by deft. on a future pale of his rights in the 
invention. No time for the payment of the 


20 (1), | prveutdings:| in the nanw of the Halil 
by | ut at resp.’s own expouse & rink, 
Ct. of K. B. mjd it was a mere pre: 


h 
no right of action, such right being 
veated solely in the official assignee.— 
oe " oe ADUOLD, [1923] N. Z. 


3. 


ba XXI. SECT. 6, SUB-SECT. 1. 
{. For dacbt due from one 
sacmiber of bankrupt firm.}—Held : after 
an authorined assignment no such 
action could be brought against bkpt. 
without leave.—le TAYLOR v, REVEY BK, 
AS 3D. L. R. 1134; 52 0. 
201; 2C. B. R. 390.—CAN. 
ft aes Bankruptcy Act Amendment 
Act, 1923 (c. 31), 3 1987) 9. CANADIAN 
HART erat ere (1927 12D. LR. 


359; 600 

f if. By Cia creditor m 
foreign court. Held : the Superior 
Ct. of Quebec sitting in bkpey. had 
ower to stay p tnetitu ted 

the United States by a Canadian 
creditor.—He Mounr Ledeen LUMBER & 
dg ised Co., Moraan Lomper Co. 

. SCOTT, (1927) 2 De L. XR. 8606; Q. R. 


——.]— Prinaa v. DwoRsHik, 
rgear 4D. Yn. 1. R. 1067; 1 W. W, 
238 ; ra aaa L. KR. 953 10 Cc. B. RB. 


294.—C 


PART XXI. SECT. 7, SUB-SECT. 1.—A. 

8237 vii. 
an assignment has been made under 
Bkpcy. Act may, with the permission 











debtor before the assignment, without 


i any leave to proceed, so far as bkpcy. 


| trustee cannot 


A trustee to whom , 


| 


proceodings are concerned. But the | 
rooced with the action | 
inthe name of the insolvent, nor in his 
own name, but only in the official name 

the trustec.— BRENNER (N.) & 
Co., LTn., [1921] 49 O. L. WW. 715° 58 
D. Ls RR. 640; 19 QO. Ww, N. 445. raaess 


PART XXI1. SECT, 7, SUB-SECT. 1.- 


—— .J—Where an pany in 
e ects, under Insolvency 


m i. 
insolvency 
Act, 1915, 3.178, to abandon a comimnoa 
law ‘action commenced by the Insolvent | 
al! to his insulvency, the action may 

stayed until fart or order by one 
ct., but should not be dismissed, 

& dismissal of the action might. be 
leaded in bar as res judicata in 4 
uture action by the insolvent, should 

such an action be commenced by him 

after he has obtained his cortificate of 
discharge.—-MILLANE ¥v, PreSIDENT, | 

ETC., OF SHIRE OF HEIDELBERG, (1926) 

VE. RS 52; (1928] Argus L. K. 5.— | 


PART XXI, SECT. 8. 

nghead vlry creditor right 
to BeaG Thee ngen-dmpeat from -~A 
judge al bkpcy. having grauted 
a petition by <x resp., under Bkpcy. Act, 
s. 35, to be authorised to take ccrtain | 
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| 650. L. R. 294; 5C. B 


paratory Judgment & one nob subject 
to the control of that ct.:- #: 
oped leave to appeal to the gin rome 

of Canada shoud not be granted.- 
OF OANADA 


Mrrenanis Bank 
R. 604; 62 


eaters Sie 7. DL. 
Ser hi. $54.— CAN. 


T'o set aside preferential 
baits Righta of credileora not 
Joining in achon.|—Held:  oreditors 
attacking transactions, & taking all 
tho rick, cannot be compolled, in tho 
evont of success, to share the fruits of 
thelr success with those crediters whoa 
declined to share the risk.—He Lone 








MORE See 62 0. IT. Re. 570: 3 
CO. B. R. 200,—CAN. 

ri. ~--—— To proceed with appeal 
—To Prey Counril.}- here one 


creditor app plied for & obtained on 
aa under Bkpecy. Act, 8. 35, alles 

him to proceed, In the name of the 
trustee, but at his own ¢ x pense & for his 
own benefit -—HNeld: an ap 

Privy Council did not he.-—He ANDREW 
MOTHLRWELL OF CANADA ee hy. (1994), 


PART XXII. SECT. 1, SUB-SECT. 1 
Li. 1924 Act— Ietght to dischaiy 
—IDiscretion o of cour @ Lu 
A efi 3 ' 





oo 
EAC eo rh arr 
it ¥ a R. Nie can 


I 
5, 


Cases 8898a—8475. 


sum in question was fixed by the under- 
taking. At the date of the order pltf. was 
aware that deft. had already disposed of 
half his rights. Pltf. having learnt that 
deft. had agreed to sell the remaining half 
interest in these rights to one G. for a sum 
immediately payable & the balance by 
deferred payments & that he had used the 
amount received for his own purposes in 
breach, as the ct. found as a fact, of his under- 
taking, moved the ct. for the committal of 
deft. or the issue of a writ of attachment : — 
Held: (1) the undertaking to pay the £4,000, 
being an undertaking to pay a specific sum 
out of the moneys to be received in respect of 
a future sale, constituted a good equitable 
assignment thereof, & by dealing with the 
moneys received in disregard of the under- 
taking deft. had committed a breach of his 
fiduciary duty tuo pltf. The act of deft. 
therefore brought the case within the third 
exception to Debtors Act, 1869 (c. 62), 
8.43; (2) the undertaking to pay out of the 
first moneys received could not be construed 
as an order to pay forthwith or within a 
fixed time after receipt within HR. S. C., 
Ord. 4], vr. 5, & therefore the order for com- 
mittal or for leave to issue a writ of attach- 
ment could not be made. The ct., however, 
fixed a time for the payment of the moncys 
remaining due.—CorTrron v. HEYL, [1930] 
1Ch. 610; 99 L. J. Ch. 289; 148 L. T. 16. 


8408. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 


8410. Add. Annotation :—Mentd. Jordy v. Vander- 


pump (1920), 64 Sol. Jo. 324. 


8435. Add. Annolation :—Consd. Re Whaley, L'x p. 


Oflicial Receiver, [1921] 2 K. LB. 623. 


8435a. Motion to commit by official receiver 


acting as trustee—Necessity for affidavit.]— 
Bkpts. were musical artists, & on Sept. 16, 
1920, the registrar made orders for each of 
them to pay £4 a week out of their respective 
sularies under 1914 Act, s. 51 (2). On 
Jan. 13, 1921, upon the application of the 
ofiicial receiver as trustec, under sect. 53 (1) 
of the Act, no trustee having been appointed, 
& it appearing to the ct. that bkpts., as 
partners, were then in receipt of at least 
£200 a week under a contract with the A. Co., | 


8439a. ——- 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


order for committal must be made.—RHe 
WHALEY, Ex p. OFFICIAL RECEIVER, [1921] 
2K. B. 628; 125 L. T. 5113; sub nom. Re 
WuHaLEy, Ea p. OrriciAL RECEIVER, Re 
Scott, Ex p. OrFFictiAL REcEIVER, 90 
L. J. K. B. 892; 87 T. L. R. 645; [1921] 
B. & C. R. 1. 

Application by agent for un- 
incorporated association.|—In an action by 
pltf. against an unincorporated body & 
seventeen named persons described as its 
committee, in which pltf. claimed damages 
for libel, judgment was given in the High 
Ct. for deft. with costs. On a bkpcy. notice 
founded on that judgment not being complied 
with, defts. presented a petition in bkpcy. ; 
but; this petition was dismissed by the 
registrar as being wrong in form, on the 
ground (inter alia) that the petition was by 
an agent on behalf of an unincorporated 
assocn. & others, whereas such an assocn. 
cannot sue or be sucd, either in its own name 
or by a purported agent. Subsequently, 
defts. took out a judgment summons in the 
county ct., & the county ct. judge ordered 
pitf. to pay by instalments the sum due 
under the judgment of the High Ct., together 
with the costs of the sununons :—Held: 
(1) as procedure by judgment suminons is a 
mode of enforcing a judgment & directly 
in connection with the action, as distinguished 
from a bkpey. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order; (2) the death of one of the suc- 
cessful defts. since the judgment did not 
render’ it necessary for tbe survivors to 
obtain the leave of the ct. before they cod 
enforce the judgment.—LuUNpDY vw. Moror 
CAB OwNER Drivers’ ASSOCN. (1930), 148 
i. T. 33435 46 T. LR. 422, D.C. 


8447. Add. Annotation :—Refd. Smythe v. Wiles, 


[1921] 2 kK. B. 66. 


8448a. Summonses against co -respondent —- For 


damages & for costs—Priority.]—Where dam- 
ages & costs are awarded against a co-resp. 
& petitioner takes out two judgment sum- 
monses against him, one in respect of the 
costs & the other in respect of the damages, 
an order will go in respect of the payment of 
costs first.—He WINTER, Kx p. WILLIAMS 
(1927), 44 T. L. R. 41; 71 Sol. Jo. 1002. 


the above orders were varied, & orders were ' 8449. Add. Annotation :—Consd. Ke A Debtor, 


made that during the continuance of the 
engagement of bkpts. at the A. each should 
pay weckly £25 out of his salary to the official 
receiver during the bkpcy., the first payment 
to be made on Jan. 15, 1921, with liberty to 
bkpts. to apply in the event of the employ- 
ment with the A. Co. being determined. 


Appeals from these orders were dismissed by 
the Ot. of Appeal. Bkpts. having made | 
default in payment of instalments under the | 


orders, the official receiver as trustee applied 


[1929] 2 Ch. 146. 


8451. .fdd. Annotation: Refd. Bundy vr. Motor 


Cab Owner Drivers’ Assocn. (10380), 113 L. T. 
334. 


8459. Add. Annotation:—Mentd. Campbell  v. 


Campbell, [1922] P. 187. 


{1929} 2 
Hannevig, [1921] 1 K. B. 336. 


8468. Add. Annotations :-—Refd. Edwards v. Porter 
(19% 


for a committal of bkpts. for contempt of ct. | 8467. Add. Annotation :- Refd. Bundy v. Motor 


under sect. 22 (4) of the Act. It was 
objected that each application should be 
supported by affidavit & not by a report of 


| 
the official receiver :—Held: the official | 


Cab Owner Drivers’ .Assocn. (1930), 143 L. T. 
334. 


8471. Add. Annotation :—Refd. Nesom v. Metcalfe, 


(1921) 1 K. B. 400. 


receiver’s report was sufficient evidence in | 8475. Add. Annolation :—Refd. Nesom v. Metcalfe, 


support of the application in each case, & an 


(1921) 1 K. B. 400. 


PART XXII. mau 1, SUB-SECT. 6.— one - - W.W. RR. 583; 238. L. R. 319. -—Notwithstanding assignment tn bank- 


NCROSS, 
sa. Hho may make order for payment PART XXII. SECT. 1, SUB-SECT. 6.— $LENCROSS (N. B.), [1029] 2 D. 


-—Not local master.|—BraAVER LUMBER 
Co., LTV. t. BRENNER, (1929)2 D. L. R. 


ru, —+—~He GLE JONES 9. 
picy L. k. 


sb, Attachment in default of payment 
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8480. Add. Annotation :—Refd. Nesom v. Metcalfe, 
[1921] 1 K. B. 400. | 


8484. Add. Annotation :—Consd. Nesom v. Met- 


8496a. 


8479. Add. Annotation :—Refd. Nesom v. Metcalfe, 


{1921} 1 K. B. 400. 


calfe, [1921] 1 K. B. 400. 


8485. Add. Annotation :—Consd. Nesom v. Met- 


calfe, [1921] 1 K. B. 400. 


8486. Add. Annotation :—Refd. Nesom v. Metcalfe, 


[1921] 1 K. B. 400. 


Evidence of means—Sufficiency of 
evidence.|—Where a county ct. judge has 
made an order on a judgment summons for 
payment of the judgment debt by instal- 
ments, & a subsequent application is made for 
a committal order for non-payment of the 
instalments, the effective ‘‘ order or judg- 
ment ’’ is the instalment order & not the 
original judgment, & on the application for a 
committal order the judge cannot make the 
order unless be has affirmative evidence of 
means since the date of the instalment 
order, & is not entitled to rely on the evidence 
previously given on the hearing of the | 
application tor the instalment order, nor on | 
his disbelief of debtor’s evidence denying 
Ineuns, unless there is reasonably direct . 
Lvislvane ws saeveand Bince the date of the in- | 
stalinent order.—Negsom v. METCALFE, [1021 | | 
1K. B. 400; 90 L. J. K. B. 278; 124 LT. 
006; 37 T. L. R. 11), D.C. 
—— Sufficiency of evkience of 
debtor’s means.] — Prohibition refused, — 
en v. Wrviti (1885), 2 T. LL. R. 210, 
(A, 
PART XXII. SECT. 2. 

-}— ToOLe », HENNE: 





ee ~—— 


un lerrorem 


which tho cts. cannot countenance, | pro 
The criminal cta, are not to be held 
over alleged 


Vol. V.— Bankruptcy. Cases 8479—8565a. 


8501. Add. Annotation :—Refd. Nesom v. Metcalfe, 
(1921) 1 K. B. 400. 


| 8506. Add. 4 »notations: —Apld. Morriss v. Winter, 


[1930] 1 K. B. 243. Mentd. Freeborn _. 
Leeming (1925), 89 J. P. 179; Morriss v. 
Winter (1929), 45 T. L. R. 6438. 


8511. Add. Annotation :—Mentd. Gilbert. v. Gil- 
bert & Boucher, [1928] P. 1. 


8513. Add. Annotation :—Consd. Nesom v. Met- 
calfe, [1921} | K. B. 400. 


8521. Add. Annotation:—Consd. I. v. Central 
*Criminal Court JJ., Er p. L. ©. C., [1925] 

2K. B. 43. 

8534a. — —- Intent to defraud —Burden of proof.]-- 
On the hearing of a charge against bhpt. 
under 1919 Act, s. 164 (4) (5), proof that dett. 
has been in possession of property to the 
value there specificd does not throw upou him 
the burden of showing that he has not con- 
cealed or fraudulently removed any part of 
it after or within six months before the pre- 
sentation of the petition; but proof that 
during that period deft. has concealed 
removed a part of his property to that valuo 
throws upon him the burden of showing that 
in doing so he had no intent to defraud.- 
R. v. BRIxtonN Prison (GOVERNOR), Ha p. 
Suunrk, (1026) | K. 0B. 127; 05 1. J. K. B. 
S615 Ist L. TN. 817; 28 Cox, C. C. 126; 
(196). &O RI, D.C. 

8562. Add. Annotation ;:—Mentd. R. v. Manchester 
Local Profiteering Committes, bap. L. & Y. 
ty. (1920), 89 LL. J. K. B. 1080. 


8565a. —-- }-- RR. r. DorriIncton 
(1927), 20 Cr. App. Rep. 1, 0, CG. A. 


—_— -_-—— 


pony & offects by a bill of sale 
With Intent & design to defraud his 


debtors, creditors” woe jususiiclent. The affl- 


k i. 
BERRY (BP. EE. I.), £1928] 3D. 1. R38. 
CAN. 


k it. -——~.] -—- Frauduleut Debtors 
Arrest Act, Kt. &. O., 1914 (ce. 83), enacts 
that before a writ of ca. sa. will be 
lesucd, it must be shown that debtor 
has been guilty of an Intent to defraud 
his creditors. Where debtor had 
assigned all his property for the benefit 
of his creditom & then left Ontario & 
had subsequently returned with the 
object of settling pltf.’s claim & had 
resided unmolested in Ontario for 
Rome time :—f/feld: no fraudulent 
ntent shown.--CANADA LUMBER Co. 
a 11923) 4 D. L. ht. 594.— 





ks iii. Under Absconding Debtors’ 
Act, R. S. O., 1877 (c. 68)—Debt must 
be due when writ issued.J—KYLE v. 


PART XXIl. SECT. 3, SUB-SECT. 1. 


8534 iv. --—— Prosecution—In whut 
court.}—Upon a motion to quash tho 
orders of a police magistrate on the 
ground that only a judge in bkpcy had 
power to act 1n such a case :——lleld: 
since the offence was an indictable 
offence it ought to be prosccuted & 
carried on under the Criminal Code 
like any other offence of a criminal 
nature, & motion dismissed.—R. v. 
Roy, [1923] 2 D. L. R. 1182: 39 Can. 
Crim. Cag. 347 Hy 4 Cc. B. Rh 90.—CAN. 


q 1. ——_Prosecution an abuse of 
process.}— Where criminal proceedings 
against a debtor for fraudulent con- 
cealment are not taken in vindication 
of public justice but wholly because 
of his refusal to comply with a demand 
from his creditors to “‘dig up the 
money or take the consequences,’’ the 
prosecution is an abuse of process 


Rt. vw. Bein CB. C.), (1929) 3 DL oR. 
O30; 2W.W.R. 3903 61 Can. Colm. 
Cas. 38#.—-CAN. 








ti. -—— To justify a 
committal of a Judgment debtor under 
Arrest & [imprisonment for Debt. act 
for concealing or making away with his 
property “in order to doefeot, dolay 
or defraud bis creditors or any of them,” 
a fraudulent Intent must be shown, 
Neither due & reasonable ag Solas tar 
of property or income to the matnte- 
nance & health of himself & bis family, 
according to circumstunoes, nor, of 
themselves, improvidence or ‘ great 
carelessness” In expenditure, Import a 
fraudulent intent. Continuous wilful 
& extravagant squandering of debtor’s 
income in self-indulgeuce might bo 
carried to such a degree ax would 
manifest a fraudulent intention to 
contravene the statute.—-CUTLER vv. 
ono (1921) 1 W. W. RR. 686.— 
A e 


t ii. --—— ~— -—.J— Affidavita 
need on an application for a writ of 
uttacbment under Absconding Debtors 
Act, Kt. &. S., 1920 (c. 58), 5. 3, alleging 
that defts. were ‘‘ badly involved ” & 
** fnanctally cinbarrassed,”’ see out 
a newspaper advertisement by defts. of 
certaiu chattels for sale & giving 
deponenta’ opinions from their ‘‘ ex- 
yerience ’’ in dealing with defts. that 
hey were attempting to scil with 
intent to defraud crediturs --—i/eld: 
insufficient to justify granting the 
application.—-CaNADIAN BANK OF CoM- 
MERCE vt. KENZIE, [1923] 2 W. W. KR. 


993.—CAN. 

t fii. —— Held: the 
affidavit of pitf. stating mercly that he 
bad good reason to believe & did verily 
believe that deft. “* has assigned, trans- 
ferred & disposed of his personal 
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davit must show “ such facts & clr- 
cumetances ag form the grounds of 
such beliefs,” as required by the 
K. B. Div. Rules.- Dow ». DAYMENT, 
[1923] 1 D. L. Rh. 7723 32 Man, L. KR. 
402; (1922) 3 W. W. RR. 1119.-- CAN. 


. ok- On @& prosecution 
under the Criminal Code, 8. 417, the 
intent & not the effeet is to he looked 
at, &, whore the cfeet of a conveyance 
in merely to prefer one creditor over 
another, the intent to prefer bot being 
an intent to defraud, thore ts no offence. 
ie kK. v. CREW, (1026) 4 b. la h. 441 4 
46 Can. Crim. Cas. 123; 59 O. L. RB. 
201 ee CAN, 


oi. Giving undue preference.] —~ 
A., convicted of a contravention of 
Inaolvency Act, 32 of 1916, & 18D (3), 
had shortly before he surrendered his 
estate made payments to two creditors, 
& there was no proof to rebut the In- 
ference that he intended to prefer there 
creditors: —JJeld: the conviction hhould 
bo sustained.—R. v. Ismai, (1920), 
App. DvD. 316.— 5, AF. 


PART XXII. SECT. 3, SUB-SECT. 2. 

8544 fi. -- —- Inaolreney cit, 32 of 
1916, 6. 136 (3).f The offence created 
by thir sect. conrists in the disposal by 
insolvent otherwise than in the ordinary 
course of business of propurty Which he 
has obtained on ciedit, & the jury 
showd be directed to confine their 
attention to the mode of disposal of 
the property purchared op credit.—- 
I. ¢. ABRABAMABON (1920), App. D 
283.—S. AF. 


8555 il. ——.}—Parak wv. RR. (1919), 
40 N. L. R. $238.—S8. AF. 


Vie -- 





Cases 8571-8665. 


8571. Add. Annotation :—Mentd. R. v. Manchester 







Local P 


teering Committee, Ez p. L. & Y. 
Ry. (19 


), 89 L. J. K. B. 1089. 


8576. Add. Annotation :—Mentd. R. v. Manchester 


Local Profiteering Committeo, Px p. L. & Y. 
Ry. (1920), 89 L. J. K. B. 1089. 


8588. Add. Annotation :—Mentd. R. v. Pickering 


(1921), 15 Cr. App. Rep. 175. 


8587a. ——— Obligation to disclose bankruptcy abso- 


8645a. 


PART XXII. SECT. 8, SUB-SEOCT. 6. 
sv. Procedure for commencing 
carrying on proseculion.}-—Where bkpt. 
is charged with indictable offenocs 
under Bkpoy. Aot, s. 89, & orders to 
prosceute are made under sect. 93, the 
Prosecution must be commenced & 
oarriod on under Criminal Code, & a 
ustice of the peace or police magistrate 
pas jurmdiction to receive the inrorma- 
on, 
tion & commit for trial, 
mittal if the judge who made the order 
resides at the trial, ho acte not asa 
udge in bkpcy., but as an judge of the 
upreme —tK. 


lute.|—The obligation imposed by 1914 Act, 
8. 1565 (2),on an undischarged bkpt. to disclose 
his position to the person from whom he 
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seeks credit is absolute. It is no defence 
that he took steps to have such information 
conveyed or that he had reasonable grounds 
to believe that it has been conveyed, if in 
fact it had not.—R. v. LEINSTER (DUKE), 
[1924] 1 K. B. 311; 93 L. J. K. B. 1443; 180 
L. T. 318; 873. P.191; 40 T. L. R. 33; 68 
Sol. Jo. 211; 27 Cox, C. C. 574; 17 Cr. App. 
Rep. 176; [1924] B. & OC. R. 78, 0. 0. A. 


8633a. Bankrupt guilty of gambling—Severity of 


sentence.] li. v. BREWIN (1926), 19 Cr. App. 
Rep. 154, 0. C. A. 


Part XXIII.—Compositions and Schemes and Deeds of 


Arrangement. 
8645. Add. Annotations :—Apld. Re Ellis, [1925] 


Ch. 564. Refd. Huddcrsfield Fine Worsteds 
wv. Todd (1925), 42 T. L. R. 52. Mentd. Re 
Lee, Fx p. Grunwaldt, [1920] 2 K. B. 200; 
Ke A Bankruptcy Notice, [1924] 2 Ch. 76. 


To entertain claim to enforce right 
adverse to deed—Creditor not entitled to 
benefit of deed.|—In 1922 applt. entered into 
the employment of debtor as manageress of 
his business, & as a condition of such employ- 
went she lent him a sum of £590 for the re- 
payment of which he gave he a charge on 
his share & interest in his business. In 1924 
debtor executed a deed of arrangement for 
the benefit of his creditors generally. The 
deed was expressed to be made between 
debtor of the first, the trustee of the second 
parc, three named creditors of the third 
part, & ‘‘ the several persons, companies, & 
partnership firms, being creditors of debtor, 
whose names & seals are set out & affixed 
to the schedule hereto, or who shall otherwise 
in writing assent to these presents, herein- 
after called ‘the creditors’ ’’ of the fourth 
part. Applt., who refused to consent to the 
deed, applicod under the above sect. for a 
declaration that she was entitled as against 
the trustee of the deed to a charge on all the 
share & interest, with the exception of 
chattels, of debtor in his business, & for an 
order that the trustee should hand over & 
execute such documents as might be necessary 
for the purpose of transferring the share & 
interest to applit. The registrar in earth 
dismissed the application on the ground that 
he had no jurisdiction under the sect. to 
entertain it. On appeal :—Held: (1) the 
object of the sect. was to provide a trustee 
or cestui que trust under a deed of arrange- 
ment with a summary means of obtaining a 
determination of questions arising in the 





& 


—Dfeeting he 


hold tho betas investiga- 
pon a com- 


{EMeRY) v. Roy, 


{1923) 2 W. W. R. 400.—CAN. 


PART XXIII. SECT. 3, SUB-SECT. 1. 
sw. AMecting duly summoned not heid 
on follourng day— No 
er adjournment of first snort Se | 
—Held: the meeting was trregular & 
business done void 
proposed mocting was not adjourned 
according to the rules.—lte WHOLESALE 
GROCERS, Lrm., (1923) 2 D. L. Rr. 491 > 
8 Cc. B. R. 650.—CAN. 


PART XXIII. SECT. 8, SUB-SECT. 2. 
m i. —— Wife of 
wife of bkpt. is not 


278 


administration of the trusts of the deed 
similar to that provided by originating 
summons in the Ch. Div. under R. 8S. C. 
Ord. 55, r. 3; (2) applt. was not a creditor 
entitled to the benefit of the deed; creditors 
so entitled were those defined as such by the 
deed, & applt., not having assented to the 
deed, did not come within that category ; 
(3) applt.’s claim was not for the enforcement 
of the trusts or the determination of any 
questions arising under the deed within the 
above sect., but was a claim to enforce a 
right adverse & paramount to the deed.— 
Re Exxis, [1925] Ch. 664; 41 T. L. BR. 474 ; 
sub nom. Re ELL», Lz p. MYTTENAERE, 94 
L. J. Ch. 239; [1925] B. & C. R. 8153 sub nom. 
Re A DEED OF ARRANGEMENT (No. 9 of 
1924), 183 L. T. 306, C. A. 


8645b. Under 1914 (Deeds) Act, s. 11—To extend 


time for giving security by trustee.]—-The 
registrar has no jurisdiction to extend the 
period of seven days, allowed by above 
sect. within which the trustee under a deed 
of arrangement must give security in the 
prescribed manner.—ie Earty, SMITH & 
Pavey, Er p. TRUSTEE (1928), 98 L. J. Ch 
84; [1928] B.& C. R. 113. 


8653a. Proposal in writing under 1914 Act, s. 16~—- 


Necessity for signature by debtor.}] — The 
diuvection contained in 1914 Act, s. 16, that 
a debtor mtending to make a composition 
with his creditors or scheme of arrangement 
shall lodge with the official receiver a prou- 
posal in writing ‘‘ signed by him ’”’ must be 
taken literally, in the sense that the dcbtor 
must sign himself; signature by his solicitor 
on his behalf is not sulficient.—He BLUCHER 
Vee eee 47 T. L. R. 19; 74 Sol. Jo. 


8665. Add. Annotation :—Refd. Everett v. Griffiths, 


[1924] 1 K. B. 941. 


status as wife from bdslcen f on a resolu- 
tion to wind up her husband’s estate 
under a deed of arrangement, although 
the effect of the resolution is to prevent 
the election of a trustee.—MacNaUGHT 


» because the fret 8677 i. —— —— —— Proay for 


company.}—A proxy need not be under 
the co.’s seal, unless expreasly required 
by the Act of incorporation, or by the 
articles of assocn.; if it is so required 
the burden of establishing ite necossity 
is on the person all t. 


eging it. 
bankrupt.}-—The A proxy which purports to be ed 
becced: by her the 


by the co., under which 1s subsoribed 


8700. Add. Annotation :—Mentd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 
8703. Add. Annotation :—Mentd. Sevenoaks 

U. D. O. v. Twynam, [1929] 2 K. B. 440. 
8706. Add. Annotation :—Mentd. Sevenoaks 
U. D.C. v. Twynam, [1929] 2 k. B. 440. 
87186. Add. Annotation :—Mentd. Sevenoaks 
U. D. C. v. Twynam. [1929] 2 K. B. 410. 


8784. Add. Annotation :— Mentd. R. v. Minister of 
Health, Ra p. Yaffe, (1930) 2 K. B. 98. 

8751. Add. Annotation :—Mentd. Sevenoaks 
U. D. O. vu. Twynam, [1929] 2 K. B. 440. 


&758. Add. Annotation :—Refd. Sevenoaks U. D. 0. 
v. Twynam, [1929] 2 K. B. 440. 

8768. Add. Annotations :—Refd. Re Ellis, [1925] 
Ch. 564; Huddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. R. 52. Mentd. Re Lee, 
Ez p. Grunwaldt, [1920) 2 K. B. 200; Re A 
B uptcy Notice, [1924] 2 Oh. 76. 

8771a. Unstamped deed—Admissibility in evidence 
—To prove non-registration.|—-Ite SHAW, 2p. 
OFFICIAL RECEIVER, No. 431a, ante. 


8778a. ——- -—In 1904 debtor who was 
heavily indebted, & against whom bkpcy. 
proceedings were pending, signed an instru- 
ment under which a trustee was to receive 
the whole of debtor’s income &, after making 
certain deductions, to distribute the balance 
among the creditors, & in considcration of 
the arrangement the creditors agreed that 
all proceedings in bkpcy. or otherwise were 
to be stayed & to accept payment of their 
debts by instalments & to release debtor 
from all claims or demands in respect of their 
debts. The instrument provided that no 
document executed by debtor should be 
registered under the above Act. A number 
of the then creditors includivg appcet. assented 
to the instrument, which was never registered 
under the Act. The arrangement was carried 
out until the death of debtor, which occurred 
in Nov. 1918, appct. receiving pro rata 
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amounts on his debt between Aug. 1905 & 
July 1917. The debt carried interest. at 
4 per cent. & the payments under the arrange- 
ment to appct. were not sufficient to cover 
the interest so that an amount excecding the 
original debt was still owing *- -->-* *~ 
Feb. 1919, an administration order under 
1914 Act, s. 130, was made upon a creditor's 
petition for the administration of deceased 
debtor’s estate as being a person who had 
died insolvent, & the estate was being 
administered by the official receiver. At tho 
time of debtor's death there was in the hands 
of the trustee under the instrument ao sum 
of £465 8s. 3d. which the official receiver 
claimed on the ground that it formed part 
of the general estate of debtor, & the trusiee 
paid the amount to him upon the terms that 
he official receiver was to be in the same 
position as he would have boen if the money 
had remained in the trustoe’s hands. On a 
motion by appct. for a declaration that the 
£165 8s. 3d. was held by the trustee on behalt 
of the assenting creditors, including appct., 
Wap divisible amongst them, & that appct. 
was entitled to prove in the administration 
of the estate for the balance due to him 
from debtor after giving credit for all sums 
received or receivable under the arrangement : 
—Held: (1) the instrument was a deed of 
arrangement within 1887 Act, s. 4 (2), upon 
the ground that it was an assignment of 
property by debtor for the benefit. of his 
creditors generally & alse upon the ground 
that it was an agreement for a composition ; 
(2) not having been registered it was void 
under sect. 5 of the Act; (3) as the instru- 
ment was vuid it created no trust for the 
benefit of the creditors, & the trustee under 
the instrument held the £465 8. 3d. to the 
use of the official receiver as the representa- 
tive of debtor, & was bound to repay it to 
him; (4) as the only direction to apply the 
money received by the trustee was contained 


the name of the poron who affixes the 
bignature of the co. & who so describes 
himeelf that the chairman can conclude 
he is an officcr or employee of the co., 
ia primd fare evidence of authority, & 
the chairman should receive it & permit 
tho person named therein to votc.--- 
Re McCovarkry, Re SrraTrron & 
GREENSHIFIDS, Lrp., [1924] 4 D. L. K. 
1227; {1924} 3 W. W. ht. 587.—CAN. 

8682 i, In respect of what debts 
—Unliquidated dumagea.|\—Whore there 
is @ clasm for unliquidated damages, 
they inust be assewed before the 
claimant can have any right to vote.— 
Re ANDREW MOTHERWELL ESTATE, 
ba 4D. L. R. 980; affd. 250. W.N. 

59.—CAN, 


8682 ii. -+-Held: 
valuation by the ct. a condition pre- 
cedent.—Re ARTHUR FUEL Co. ( -)s 
(1927] 1 D. L. R. 646; (1927} 1 
WwW. W. R. 158.—CAN. 

8684 iv. . }~-Since piper: Act, 
1921 (c. 17), #. 12, Bkpcy. Act, 1919 
(c. 36), 6. 13 (3) must be construed as 
meaning that in the caloulation of 
proved debts, the two-thirds in value 
may be composed partly of debts lese 
than $25, but ase regards voting, 
creditors whose claims are leas than 
$25 are to be excluded. Under 
Bkpcy. Act, 1919, 8. 42, no one whose 
claim is for lesan than 825 may vote.— 
Re BuvEBIED FasHioN SuHops, Ltp., 
(1921) 59 D. L. R. 549.—CAN. 

sa. Appeal from decision of chatr- 
man—Rights of creditor who has not 














fied proof at time of mecting.j— A 
oreditor ip cotitled to exercise his rights 


pve he has duly proven hik claim | 


n accordance with Bkpcy. Act & 
Rules prior to the hearing of the 
appeal. The ct. may adjourn tbe 
hearing of the appeal to permit of 
such proof, provided that the escditor 
has not delayed unreasonably ina 
making it.--2te McCounrn) . Ite Srrat- 
TON & GREGNSHULbA, LIip., (1924) 
4D. LL. R. 1227; (1924) 3 W. W. RR. 
587.—CAN. 


sb. —~-— On technical grounde— 
Necessity to raise object before 
decision given—Inscretion of court.|— 
Re McCounrey, Re STRATTON & 
GREENANIKLDS, LTbD., (1924) 4 D. L. RR. 
1227; (1924) 3 W. W. R. 587.— CAN. 


80. cor ip arriarabi by creditor to be 
added or substituted os appellant.}— 
Not allowed, since the latter creditor 
had a right of enpea. & the rights 
of the creditor applying to be added 
would not be affected by the non- 
joinder or  non-subatitution. — He 
McCouBRzey, He STRATTON & GREEN- 
SHIELDS, Lirn., [1924] 4 D. L. R. 1227; 
1924} 3 Ww, Ww. R, 587.—CAN. 


sd. —— That creditor entitled ts vote— 
Objection at meeting.}—Held: not a 
condition precedent—. ARTHUR 
Fort Co. (Man.), {1927} 1 D I. R. 
646; [1927] 1 W. W. RH, 158.—-CAN. 


PART XXII. SECT. &, SUB-SECT. 1. 
ak. Effect of.j}— A composition or 
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achome of arrangement, though ap- 
proved by the ot. & by statute binding 
on all the ereditors, is at bottom only 
® ouontract between the partler. 
Creditors’ rights are only suspended 
duing the composition period. There 
iy no obligation, legal or moral, which 
can debar the composition creditors, if 
the composition has been annulled, 
from claiming to rank on tho axeeta of 
the estate part pussu with the creditors 
whose claims have arisen since tho 
composition.—Re Lirwon, (1924) 3 
db. L. R. 761; 65 O. lL. R. 215; 24 
QO. Ww. N. $82.—CAN. 

sm. -) —Ueld: a judicial hypo- 
thee upon real asacts of debtor, re- 
sulting from registration, was pout- 
poned to an authorised assignmont 
subsequently made by debtor for the 
benefit of bis creditors.— Rovar Bink 
OF CANADA ¥v. LARUF, [1928) A ©, 
187; 97 LIP OC. ae, 1 OT 
562; 44 T. L. R. 267 - CAN. 

ap. Authorised aniynment by part- 
ner on behalf of firm No authorily by 
other partner J—Held > _invalid.—Re 
Squires BRoreEry, [1922] 3 W. W. Kt, 
30; 68D. L K 5171 CAN. 





PART XXIII. ais 5, SUB-SECT. 2.— 


st. Under Bankruptcy Acb~—Deed of 
aasignment.|—The title of an arsignie 
is not complete as against third perkons 
uotil r-gistration.—-Towrrsa » hore 
MON, (1022) 1 W. W. R. 1077, & 
Cc. B. R. 579.—OAN. 


Cases 8778a—8789. 


in the void instrument & all parties knew & 
acted upon the assumption that it was in- 
valid, deceased debtor would not have been, 
nor was the official receiver as his repre- 
sentative, estopped from setting up its in- 
validity & claiming from the trustee any 
money still in his hands; (5) equally there 
was no estoppel which prevented appct. 
from setting up the invalidity of the instru- 
ment & proving in the administration for 
the balance due to him from debtor; (6) as 
the instrument was void the release of the 
debts it contained was of no effect; (7) as 
under the instrument there was only a pro- 
vision for payment to the creditors of debtor’s 
income £o long as he lived, no promise to pay 
the balance of the debts could be im Jied 
from the payments which had been saad 50 
as to take the debts out of the operation of 
the statutes of limitation, & appct.’s right to 
prove in the administration for the balance 
due to him was theretore barred.—Jte LER, 
Ea p. GRUNWALDT, [1920] 2 K. B. 200; 89 
L. J. K. B. 364; 123 L. T. 313 [1919] 
B. & C. It. 287. 
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in trust on behalf of creditors, should be 
handed over to the creditors ... (2) M. 
undertakes to pay to the above trustee for 
the creditors £80 payable ... (3) M. also 
undertakes to pay on his own account 
(certain creditors named therein) who shall 
be excluded from the list of the general 
creditors. 1 agree to these terms ’”’ :—Held: 
the agreement was for the benefit of three or 
more creditors, made by a debtor who was 
at the date of the execution of the deed 
insolvent, & was a deed of arrangement 
within sect. 1 of the above Act, & was void 
owing to non-registration.—LANDSBERG v. 
MENDEL, [1924] W. N. 46. 


8782d. ——- Deed of arrangement made by insolvent 


debtor.J}—A debtor, who was insolvent, under 
a scheme for the composition of his debts, 
which amounted to about £150,000, en- 
tered into a deed of arrangement with his 
creditors under which he agreed to pay 
his trade creditors, including pltfs., a 
composition of their claim, together with 
certain profits out of his business up to 
Apr. 30, 1926, & he covenanted to carry 


Annotations :-~ As to (3), (4), (5) & (6) Consd. Re A Bank- 
ruptey Notico, [1924] 2 Ch. 76. _ Refd. Huddersfield Fine 
Worsteds v. Todd (1025), 42 VT. L. R. 52. 

8779. Add. <Annolaiion :—Mentd. Republica 

Guatemala v. Nunez, [1927] 1 K. B. 669. 

8781. Add. Annotation :—Mentd. Lipton v. Bell, 

[1924] 1 K. B. 701. 


8782a. —— Assignment of property o trustees for 
benefit of creditors—Assignment not to be 
registered.|— I?e A BANKkuptTrcy Norticr, No. 
Tia, ante. 

8782b. —-— Authority to realise trader’s estate & 
to apply proceeds !n payment of creditors.]— | 
A letter signed by debtor in the following 
form: ‘1 hereby authorise you to realise 
my estate including stock-in-trade, book 
debts, furniture, & all other assets & to apply 


on that business up to that date, the creditors 
covenanting to release him from the full 
amount of his liability. Some of his creditors, 
whose claimr amounted to £150 were not 
parties to the scheme or deed, &, acting 
under legal adyice, debtor did not register 
the deed. After paying his trade creditors, 
including p)tfis., a smal) portion of the com- 
position, debtor sold his business & entered 
into another scheme of arrangement with his 
creditors, to which pltis. refused to be 
parties, & they sued for the original debt 
owing to them, less the amount which they 
had received under the composition :—//eld : 
(1) the deed came within Deeds of Arrange- 
ment Act, 1914 (c. 47), s. 1 (1) (6), &, not 
being registered, was void; (2) pltfs., who 


de 


the proceeds first in payment of the costs, 
charges, & preferential claims, etc., & 
secondly to pay the balance to my creditors 
pro rata’? :— Held: (1) not an “ assignment 
of property ”’ within sect. 1 (2) (a) of the 
above Act; (2) not a deed of arrangement 
within sub-sect. 1.—lLipron (L.), lirp. v. 
BELL, [1024] 1] K. B. 701; 40 T. L. R. 163; 
sub nom. Larron (B.), Urp. v. BELL, HAYES v. 
Be, 93 L. J. K. B. 5683; 130 L. T. 749; 
oa Jo. 621; [1924] B. & CG R. 82, 


8782c. —-— Document discharging debtor—Con- 


stituting assignment for benefit of creditors 
generally.J]—Lltt.’s claim was for £148, the 
amount of two bills of exchange drawn by 
pitf., accepted by deft. & dishonoured on 
presentution. Deft. pleaded in his defence 
that the cause of action was merged in a deed 
of arrangement executed by him in favour of 
creditors. By that document the consenting 
creditors of deft. accepted the following terms 
for the settlement of all debts owing by deft. 
to them : ‘* (1) all the goods which have been 
removed from M.’s office & given to M. & Co., 


had assented to the deed, were not estupped 
by such assent from denying the validity of 
the deed; (3) assuming that they were so 
estopped, debtor, by selling his business 
before Apr. 30, 1926, had not fulfilled the 
conditions of the deed under which he would 
be released from his original liability, & 
therefore pltfs. were relegated to their original 
rights & were entitled to succeed on their 
claim. The authorities on the doctrine of 
estoppel as applicable to deeds of arrange- 
ment cunsidered. — HUDDERSFIELD FINE 
WoRSsTEDs, Lip. v. Topp (1925), 184 L. T. 
$2; 42 1. L. R. 62. 


8787. Add. Annotations :—Refd. Re Ellis, [1925] 


Ch. 6564; Luddersfield Fine Worsteds v. 
Todd (1925), 42 T. L. R. 52. Mentd. Re Lee, 
Ex p. Grunwaldt, [1920] 2 k. B. 200; Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. 


8788. Add. Annotations :-—Refd. Iiudderstield Fine 


Worsteds v. Todd (1925), 1$4 L. T. 52. 
Mentd. He Lee, Ex p. Grunwaldt, [1920] 2 
K. B. 200. 


8789. Add. Annotation :—Refd. te A Bankruptcy 


Notice, [1924] 2 Ch. 78. 


MACHINE Oo., LTD., [1921)1 W. W. R. C. B. R. 482,—CAN. 


: 3871; 59 DL. R. 416; 10 B. RR. 8810 i. —— HKeasonable securily pro- 
sa. Necessity for.}—An assignment ¢13.—CAN. --In a compontion scheme, if 


a 3 : . - 
under Bkpcy. Act must be accepted PART XXIIL SECT. 6, SUB-SECT. 1.— one of the creditors obtains an ad 


PART XXIII. ead 5, SUB-SECT. 2.— 


for registration though not accom- 


vantage over the other the ct. will 
panied by the affidavit provided for ’ scrutinise the scheme very closely. 
y Homesteads Act, 1920, 6. 7, by fl, ——- ——— Non-assenting creditors Where under a scheme all the creditors 
Assignment Act, 8. 7a.— LAND not opposing.}—Re Hows, fi931) 20 would receive more than 5() per cent. 
TITLES AcT, Ke City GaRacze & O. W. N. 244; 59 D. L. R. 457; 1 & it was reasonable & provided for 
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8872. Add. Annotation :—Refd. Re Griffiths, Jones 


v. Jenkins, [1926] Ch. 1007. 


8882a. 
No. 1775a, ante. 





8923. Add. Annotation :—Refd. Ie Griffiths, Jones 


v. Jenkins, [1926] Ch. 1007. 





8929a. 
valid.|—BOWEN »v., 
C. & P. 140. 


8929b. ——— Execution paid out by debtor—Money 
not recoverable by trustee.]|— Boy Le v. BLACK- 


sTock (1863), 8 L. T. 641. 
8933a. 





BK. R. 94, 


oz. 


Aanelation :—Refd. Latimer v. Batson (1825), 4 B. & C. 


8938b. ——--~ ——— -——- Although balance unsold 


immediato payment of all but one of 
the creditors, but the creditor who 
financed the seheine would bo entitled 
to be paid in full, the et. ratified the 
composition as the most advantageous 
that could be proposed.-—He GARDNKAR, 
he p. Crore & Sons, Lrp., (1921) 19 
O. W. N. 25; 59 1. L. R. 555; 
C.B R. 424.-—CAN. 

8811 {. Whether bound to refuse to 
approte- Fraudulent conduct.)—The ct. 
will approve of » compromise bet ween 
dobtor & his creditors which is in the 
best interests of the creditors, even 
where debtor has obtained credit: by 
false & fraudulent representationa, 
where debtor by his discharge 15 not 
rehevcd fiom liability for the full 
claim of a creditor from whom he 
obtained credit by falso & fraudwont 
representations, & he in sti Jiable to 
prosecution. —He CHMELNEDSKY, [1922] 
nan. W. 2.114; 68 DL. R. 492 - - 


PART XXIII, saad 6, SUB-SECT. 1. — 


8825 fi. : --- .J—Where the 
jJudgo rmfuscd to sanction an urrange- 
nent on the ground that there was 
evidence of rechless, not te say dis- 
honest, trading on debtor’s part for 
BOING Jens powluly, & he adjudged 
debtor bhpt.-— Mela on tho facta, 
there was no sufflelent ground = for 
overruling the wishes of the majority 
of the creditors accepting debtor's 
proposal for an alrangement, & tho 
order of adjudication must be dis- 
charged. Principles which should 
guide the ct. in dealing with arrange- 
ments under Irish Bhpt. & Insolvent 
Act, 1857 (c. 60), considerod.— ite 
C., [1926] I. Kk. 14.—IR., 


PART XXIII. SECT. 6, SUB-SECT 2. 


8843 iv. -]—In_ special cireum- 
stances under Bkpcy. Rule, 68 (2), the 
ct. may cet aside a composition, 
although it has been ratitied, & ma 
order bkpt. to make another whic 
will provide greater security for the 
creditors. But where a composition 
has been ratified, & is a reasonable & 
fair attempt to pay creditors as much 
as posable, there can be no grounds 
for setting it aside.—RoeENTHAL vw. 
Hope & Harr (1922), 67 D. L. lt. 628; 
24 Q. P. RK. 120.—CAN. 


sf. Absence of tnformation & under- 
valuatwn.}—Held: the proposal was not 
*‘ reasonable & proper,"’—He GAsTON, 
(1922) 21. R. 179.—IR. 


PART XXIII. SECT. 6, SUB-SECT. 5. 
8860 ii. Se ee ee Re Cc. ‘i ry 
8825 il, ante.—IR. Ne 


8865 i. +—— Enhanced value of 


tee 





|—FLower v. Lyme Reais Coren., 


Debtor expecting execution—Deed 
BRAMIDGE 


& sale of effects thereunder by trustees 
—Property protected—Although purchaser 
allowing debtor to retain possession.|——ILEON- 
ARD v. BAKER (1813), 1 M. & S. 251; 105 


| 
: 


| 
| 


Vol. V..—Bankruptey. 


remaining in debtor’s possession.}—Woop- 


Cases 8872-——8070a. 


ERMAN v. BaLtpocKk (1819), 8 Taunt. 676; 


129 BH. R. 547; 
BaLpoc kK, 3 Moore, C. P. 11. 


Annotations :—Reld, Aldred v. Constable (1844), 3 L. T. 0. 8. 
299; Hickman v. Cox (1858), 30 L. T. O. S. 279; Barker 


sub nom. WoOopDHAM v, 


v. Furlong, [1891] 2 Ch. 172. 





89838c. 


(1833), 6 


|—Held: from the date of the deed of 
assignment the trustee was the legal owner 
of debtor's property, & the possession taken 
by him was effectual, so that there was*no 
property of debtor which the sheriff could 
seize.—-NORTH KAsTeERN Ry. Co. v. SPARK 


. (1877), 37 1. "I. 143. 


8965a. NS. 


097. 


Annotations: 
9 Eq. 253. 


assets } -An offer of a composition was 
passed by tho requisite majority of 
creditors, & coniirmed by the et. 
Later, the property was sold for a 
price which considerably increased tho 
assets. An opposing creditor (hen 
applicd for an order setting aside the 
arrangemont :—Jleld +) a composition 
passed by the requisite majority of 
oreditors & confirmed by the et. cannot 
be upset except for fraud. ? Re Q., AN 
aoe DERTOR, [1923] 2 1. bt. 
Y.—IR, 


PART XXIII. aa 8, SUB-SECT, 3.— 
k (p. 1090) f. wae }—-— Re Coromna 

Fevr (Co., Hr p. WRAaVLR, [1925] 2 

Dp. L. R, 997 F 5 Cc. B R 622. -CAN. 


t (p. 1090) i. ——- Flome stead lands - 
Claum of ere ss paris not filed Sale of 
homestiad lands} -P., in Jan. 102, 
executed an assiguiment for the benefit 
of his creditors of all his property oxcept 
two lotsa of Iand on which he & his 
family Uved, the value of which did 
not exceed $1,500; & this assign- 
ment was duly registered by the 
assignees, Ky transfer duted in Apr. 
191%, BP. transferred all his right, title 
& Interest in the two homestead lots to 
pe for value; & P.’s claim to tho 
ote as exempt from seizure & sale under 
execution was admitted fir writlug 
yy his assignees. I’, however, did not 
file a claim of exemption within thirty 
days of the registration of the assign- 
mont, & the registiar refused to 
register the transfers, on the ground 
that P. had no right to deal with the 
land, beeause of hia failure to filo a 
claim of exemption within thirty days 
under Land Titles Act, R. 9S. Sask. 
1909, ec. 41, 8. 117: Feld this 
statutory provision was not applicable, 
in the circumstances stated, the 
registrar should be directed, under 
Land Titles Act, 6. 150, to register tho 
transfers as if the assignment had not 
been registered.--LEACH v. HAULTAIN 
(1913), 24 W. L. R. 3545 4 W. WwW. 
484; .11 D. L. R. 238.—CAN. 

sl. Jud, -}—Under an assign- 
ment in trust for the benefit of creditors 
of all the assignor’s property the 
assiguee is cntitled to an assignment 
of a bond which a purchaser under an 
agreement of sale with the aselgnor 
has entered into to protect the asnignor 
against hin (the purchaser's) default 
under the agreement, &, if before such 
assignment of the bond the 10°F 
has obtained judgment on it, the trustee 
has a right to an assignment of the 
judgment.—-Re Hirscu v. ALTON, 
INTERIORN TRUST Co. v. MAC KENZIE, 
(1925) 4 D. L. R. 695; (1925) 1 W. W. 
R 449; 34 Man. L. R. 650; 5C. B. R. 
545.—CAN, 
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P. Re Price's Trust Deen 
L. R. 6 Eq. 460; 19 L. T. 113; 16 W. BR. 


1868), 


Apld. Re Raphael's Trust Estate (1570), fa 

Refd. Bell v. Bhd (1568), 1. 2. 6 hq. O30, 

8970a. Restraint of trustee from acting--—-Injunc- 
tion.J--[zaARD v. 
3273; M‘Cle. 181 ; 


JOLBRON (1824), 13 Price, 
147 BE. RR. 1006. 


60. -{ssgned property—Collection Act, 
RSLNLS.,, 1928 (¢. 232).] —2e POLSON, 
TRuarkn ve THOMPSON & SULHERLAND, 
Tap, [1926] b bb. L. Re. 3803 58 
N.S. 1.345. CAN, 


PART XXIII. SECT. 8, SUB-SECT. 8.— 


8048 il. —- - ——.} Payment Into 
ot. under a garnishee summons, under 
Alborta practice, is not payment to the 
garnishing creditor under Kkpey. Act, 
8. 11 (1), no as to prevent a subsequent 
authowsed ussignment taking pie- 
cedenco over the garnishiment.~- 
WISJKRN CANADA Flour MILta Co., 


Vip. ve. Wante BAKERY, [1921] 1 
W. W. KR. 848; 59 bD. DR. 6213 
10. 3B. R390. CAN, 


PART XXIII. SECT. 9, SUB-SECT. 1.— 


sp. To flr date of creditora’ meet- 
ings.) When an authorisod trustee 
tubes over the estate of bkyt. as though 
ho were sequostrator, he has authority 
to fix the date of the creditors meeting 
& may ehange the date where it 14 
{mposmiblo to give proper notice, & any 
moeting held on a date not so faaily 
faod by tho trintes is Mlegal— 
LEFAIVRN & GAGNON v. De Lilie 
(1922), 68 D. 1. dt. 264.—CAN, 


sq. To apply lo court - For approval 
of rompomtion fal ae mies Bete: Biaw 
aN ,o9 PD. L. it. O19; 1. B. 368. 


st. ~~ — Kor durections.J]— A_ trus- 
tee has the Sab to apply to the ct. 
for directions in connection with tho 
administiation of the cstate, but ts 
not catitied, prior to an authorised 
assignment or receiving order, to bring 
into ct. persons who may be on 
titled to certain assots, In order to 
determine thelr legal rights.—He Git- 
LER BDROTHERA, a 21. L. RR. 50; 
54 O. L. Kh. 285; 4C. B. R. 108. CAN. 


sw. 7'o altack chattel mortgaue — hor 
non-conpliance unth Chaltal Mortgage 
Act.) ~An authorised assignec o1 trurteo 
in bkpcy. can maintain an action to 
set aside a transaction for want of 
compliance with the provisions of Billa 
of Sale & Chattel Mtge. Act, even 
although the transaction was complete 
before Bkpcy. Act came into torce.-— 
HOULDING v. CANADIAN CREDIT MEN‘'R 
TRus1 ASHOCN., LTp., [1921] 2 
W. W. R. $99; 14 Sask. L RK. 358 - 
CAN. 

ax. ——-.}—Re Hamer, ls p 
RovaL BaNK OF CANADA, [)922) |! 
W. W. R. 1241; 66 D LR. suu, 71> 
Sask. L. R. 165.—CAN. 





Cases 9022—9201. 


9022. Add. Annotation :—Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 


9023. Add. Annotations :— Folid. Marconi’s Wireless 


Telegraph Co. v. Newman, [1930] 2 K. B. 292. | 


Mentd. Kimber Uoal Oo. v. Stone & Rolfe, 
[1026] A. ©. 414. 

9024. Add. Annotation :—Folld. Marconi’s Wireless 
Telegraph Co. v. Newman, (1930] 2 K. B. 292. 


9025a. Claim for royalties.J—N. & B. were the 
~ holders by novation of a licence from pltf. 
co. to use & exercise certain inventions 
relating to wireless apparatus which were the 
subject of letters patent owned or controlled 
hy pltf. co. subject to the payment of certain 
royalties by N. & B. to pltf. co. N. & B. got 
into difficulties, & were unable to mect their 
obligations as they became due owing to over- 
trading, but they claimed to be still solvent. 
At a meeting of the trade creditors it was 
agrecd that a committees of inspection should 
be appointed & that N. & B. should execute 
@ deed of inspectorship. The deed, which 
was executed on May 6, 1928, was in the 
usual form, & in all inaterial particulars the 
Rame as that considered by the ct. in Haster- 
brook v. Barker, No. 9024. By the deed N. 
& B., the debtors, in consideration of a 
release of their indebtedness to the assenting 
creditors, assigned their real & personal 
estates to C. as inspector upon trust to allow 
N. & B. “ henceforth to manage & carry on 
their said business ” subject to the covenants 
& conditions of the deed. N. & B undertook 
to carry on the business or wind it up as the 
inspector & committee sbould think best. 
Jn a circular which was sent out by C., the 
inspector, on Sept. 10, 1928, announcing 
that, the decd of inspectorship had been 
executed, it was stated that ‘ all orders for 
goods required for the purpose of carrying 
on the business will be issued on my oflicial 
order forms in the usual way & will be paid 
for by me.” The inspector & the committec 
of inspection left the conduct of the business 
subsequent to the execution of the deed 
of inspectorship to N. & B. Pitfs. brought 
an action by which they claimed royalties 
upon wireless sets constructed & sold by 
N. & L. since Sept. 6, 1928. The action 
was brought against N. & B. & also against 
the inspector & the members of the com- 
mittee of inspection personally :—Held : the 
deed of inspectorship did not constitute a 
partnership between N. & LB. & their creditors, 
or between N. & B. & the inspector & the 


PART XXIII. SECT. 10, SUB- 
SECT. 2.~—A,. 

sy. Assignment to creditor to secure creditors 
advances—lielentuon of amount — by 
assignee in cacess of amount on to | 
other creditors.|\—VItf. having become 
insolvent, made an assigument for | 
the benefit of creditors, wheroupon , 
one of the creditors was appointed , 
assignec. The business was recon- 

veyed to plitf. on his undortahing to | 
poy a composition on the amount of | 
ius indebtedness for the payment of 

which another of defts. became surety, | 
& pitf. subsequently executed several | 
assignments to defta, secure | 
advances. Defts. having taken pos- 
session under the last -mentioned naan: 
ments, the matters in difference between 
pltf. & defts. were referred to a master, 
with instructions to “ take au account 
& report the sum due from either 


& had credited 
Held : 


party to the other of them.” 
inaster having reported 
that elaae mehr? paying the other 
of pitt. 
claims at the rate of sixty-two & a 
half conts on the dollar, had paid to 
themselves the full amount of their 
claim, & that serra} 

defts. were not eutitied to any greater 
rate of dividend on their claim than that 
paid to the other creditors, he had 
disallowed the surplus with interest, 
the same to pitf, :-— 
the decision of the Supreme 
Ct. of Nova Scotia, confirming the 
report of the master on the reference 
must be reversed on the ground that 
the master had exceeded his authority 
“ reported on matters not referred to 
him.—Doov.. v. MoILREITS (1886), 19 
N. 8. R. (7 RH. & G.) 8413 76. LT. 
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committee, aleo N. & B. did not become the 
agents of the inspector or of the committee to 
carry on the business, but the business 
remained the business of N. & B. & therefore 
pltfs.’ claim for royalties against the inspector 
& committee of inspection failed.—MARCONT’S 
WIRELESS TELEGRAPH Oo., Lrp. v. NEWMAN, 
[1930] 2 K. B. 292; 99 L. J. K. B. 687 ; 143 
L. T. 471. 

9026a. Putting up property for sale.j|— 
Assignees of debtor’s property, in trust for 
the creditors, may put up a lease for sale, to 
try whether it can be made beneficial, without 
rendering themselves chargeable as assignees 
of the Jease.—CARTER v. WARNE (1830), 4 
OC. & P. 191; Mood & M. 479, N. P 

Annotations :—Consd. How v. Kennet (1835), 3 Ad. & El. 

659; Whito v. Hunt (1870), L. R. 6 Exch. 32. 

9029. Add. Annotation :—Mentd. Sun Bldg. Soc. v. 
Western Suburban Bldg. Soc., [1921] 2 Ch. 83. 

9032a. J—Re Ler, Ex p. GRUNWALDT, No. 
8778a, ante. 

9034a, ——.]—Jte LAMPLOUGH (CLARKSON), Fx p. 
HARDING (1835), 4 Deac. & Ch. 79%, Ct. of R. 


9074. Add. Annotation :-—Refd. Goldfarb v. Bart- 
lett & Kremer, [1920] 1 K. B. 639. 


9081. Add. Annotation :—Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

9094. Add. Annotation :—Refd. Re Lee, Ex p. 
Grunwaldt, [1920] 2 K. B. 200. 

9109a. ——.]—Re LER, Ex p. GRUNWALDT, 
No. 8778a, ante. 

9115a. —-—.}—It would be an obvious fraud on the 
other creditors who agree to accept a composi- 
tion payable pro rata to all if one creditor 
was enabled by a secret bargain to obtain a 
better advantage for himself (Davry, L.J.).— 
MuRRAY ¥. REEVES (1828), 8 B. & C. 421; 
2 Man. & Ry. K. B. 423; Dan. & Ld. 161; 
108 E.R. 1099; sub nom. MuRRAY tv. REID, 
ti. J.O0.8. K. B. 318, 6. A. 
Annotations :—Consd. Ite McHenry, McDermott v. Boyd, 
Lovita’s Claim, [1894] 3 Ch. 365. Refd. Gilmour v. King 
(1833), 3 Tyr. 581; Hall v. Dyson (1852), 17 @. B. 785. 
9181a. Assent by assignor of debt—Not sufficient 
assent.]—PINDER v. Coqgui (1866), 15 W. R. 22. 

° —.}+—Re Lue, Ex p. GRUNWALDT, 
No. 8778a, ante. 

9198b. .]—TupDERSFIELD FINE WOR- 
STEDS, Lrp. v. Topp, No. 8782d, ante. 
Compare No. 797a, ante, & original volume, 
p. 160, No. 1498. 

9201. Add. Annotation: —Mentd. Sevenoaks 
U. D.C. v. Twynam, [1929] 2 K. B. 440. 




















The 
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(inter alia) —C. \a). 





s (p. 1133) L 4s regards priory 
their respective 0. Me creadilors.}—Re THOUN, 
[1925]) 4 D. L. Kh. 242.—CAN. 





9218 ii. Out of assets in schedule.) 
—Under a document by one 
A. & three of his creditors, appt. 
was appointed to take control on A.'s 
behalf of oertain of his assets 
enumerated in an annexed schedule 
& to dispose of them fur the benefit 
of the three creditors. The latter 
portion of the document was as follows : 
* & we the undersigned creditors of 
the said A. do supa dep, Ph to accept 
as full settlement of the claims we have 

st him such pro rata share as 
may be found due in respect of the sale 
of the said asscts, & we agree to pay 
the said applit. the usual conumission 
on all assets realised: applt. having 


of opinion that 
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9229a. ——— ———.}—-H UDDERSFIELD FINE Wor. 
sTEDSs, Lip. v. Topp, No. 8782d, ante. 


9253a. S. P. Cecin v. Plaistow (1794), 1 Anst. 
202; 145 BB. R. 844. 
annotation :-—Apld. Britten v. Hughes (1829), 5 Bing. 460. 


9276. Add. Annotation :-—Mentd. Camillo Tank 
8.8. Co. v. Alexandria Engineering Works 
(1921), 388 T. L. R. 184. 


9311a. Right to take proceedings under 1914 
(Deeds) Act, s. 23—Claim to enforce right 
adverse to deed.|—Re Exxis, No. 8645a, ante. 


9486. Add. Annotation :—Refd. Re City Life 
Assce, (1925), 42 T. L. R. 46. 


9538a. -]—A. instituted a suit against 
B. & C. respecting a sum of £4,000. JD. also 
was made a party to the suit; but, having no 
interest, he disclaimed. <A., B. & C. after- 
wards came to a compromise, in pursuance 
of which they executed a deed, assigning 
the £4,000 to trustees in trust to pay to D. 
his costs of the suit, & to divide the rest 
of the fund amongst A., B. & C. D., though 
he was not a party, either to the compromus: 
or to the deed, filed a bill against A., B. & C. 
& the trustees, to compel a performance of 
the trusts & payment of his costs. A 
demurrer by C., for want of equity, was 
dllowed.—GIBRS v. GLAMIS (1841), 11 Sim. 
684; 59 EB. R. 999; sub nom, GIBBS v. GIBBON, 
5 Jur. 378, L. C. 
Annotations .- Consd. Stecle v Murphy (1811), 3 Moo 
P.C.C. 445; Synnot v. Simpson (1851), 5 HL. Cas 121. 
9538b. —_———— Provisions coming into operation 
after death of debtor.J—The doctmne of 
Garrard v. Lauderdale (Lord), No. 9536, ante, 
does not apply to provisions for creditors 
which do not come into operation till after 
the death of the settlor.—He FiTza@nravp’s 
SETTLEMENT, FITZGERALD v. WHITE (1887), 
37 Ch. DY. 18; 57 L. J. Ch. 5043; 57 Le V. 
706; 36 W. R. 385, C. A. 


Annotutions :— Apld. Priestley v His, (1607) 1 Ch. 489, 
Mentd. kreven 2. Law Life Assce Soe, (1896) 2 Cb 511. | 








—_— 


taken possession of the asacts & having , creditors pro rata according to the 
amounts of thelr clatins. 
Fatrinsic cvidence showing that the 
intended a 


bold some of them, resp, one of the , reapective 
creditors who had signed the doeu- 
ment, in an action against appit, 
complained that applt. had awarded 


a prefercnce to one M. oa creditor who 


parths never 


secured  croditorsy 


Vol. ¥.— Bankruptcy. 
9540a. 


9619. .1dd. Annotation : 


showd abandon 
thelr preference had been led subject 5. A 


Cases 9229a——-9619. 


——.]—A., on going abroad, granted 
& assigned to B. freehold & personal property 
upon trusts for management & realhsation, 
& for payment of A.’s debts & of the surplus 
to A.; the deed contained full powers for 
settling demands. B.communicated with the 
creditors upon the subject of the trust :— 
Held: the creditors did not thereby acquire 
any right to sue the trustee for the pul pose 
of having the trusts performed.—Conrn- 
THWAITE ?. FRITH (1851), £ De G. & Sm. 552 ; 
64 EB. R. 054. 





9548. Add. Annotations :—Refd. Re Drage, Palmer 


& Roberts v. Knight (1926), 184 L. T. 766. 
Mentd. He Cohen, Er p. Trustee, [1924] 2 Ch. 
515 : ae Hoyle, Ex p. Trustee, [1924] B. & 
O. R. 22. 


9575. Add. Annotations :—Apld. Karey v. Cooper, 


[1927] 2 K. B. 384. Refd. Boorne v. Wicker, 


[1927] 1 Ch. 667. 


| 9576. Add. Annotationa :-—Apld. Farey v. Cooper, 


[1927] 2 K. B. 884. Refd. Boorne v. Wicker, 


[1927] 1 Ch. 607. 


9576a. ——-.]—A debtor, who has assigned jus 


business & goodwill to a trustee for the 
benefit of creditors, 18 not precluded, in the 
absence of express stipulation to the con- 
trary, from soliciting the customers of the old 
business, notwithstanding that the deed of 
assignincnt contains a covenant by him to 
aid to the utmost of his power the reahsation 
of the proparty assigned & the distribution 
of the proceeds thereof amongst the creditors. 
In such # case debtor cannot be restiamed 
tron canvassing the customers, nor can a 
third person be restiamed from instigating 
debtor to do so -Farny ve. Coopnmr, [1927] 
2K. B. 384; 961. J. K. 2B. 1046; 37 LT. 
720; 43 IT. L. BR, 808, C. A, 


Refd. Jc nkins v. Jenkins, 


bore to the total amonnt of the debts 

that there was nothing In the 
document to show that preferences 
that were to be ziven up  SWANEVOFL 0, 
MeN aie 11923} App. J, 15.— 


had signed the ducument fn reapect 
of his claim which was based on two 
mtge. bonds referred to in the schedule 
of assets, & that appit. bad failed to 
award resp. a pro rata share of the 
proceeds of the assets realised. It wax 
common cause that if M. was entitled 
to the preference, resp., an unsecured 
creditor, would get nothing. The 
C. P. D. ordered applt. to amend his 


account by striking out the preference , 


awarded to & distributing the 
proceeds of the assets among the 


to subsequent decision ag to its adinis- 
aibility, but was held by the cts. balow 
to be inadmissible, on the ground that 
the document was not amblguons — 
Held: the words ‘ pro rata share” 
meant that the three creditors were to 
“20k to the proceeds of the assets in 
the schedule alone for the settlement 
of their claims, if the assets did not 
realise the full armonnt of their debta, 
& that they had reference not to the 
respective claims of the creditors but 
to the proportion that the proceeds 
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9612 iff. «+ Where conve yances 
mado by the assignee for the benefit 
of creditors to pitfs. wore mado & 
accopted in satisfuetion of pitfs.’ claim 
aguinst debtor. /cli: deft was 
therc by freed from DabDity as surety — 
UNION BANK OF CANADAD MAWKERIPAGI 
(1919), 44 O. L. RR. 202: 15 0O.W N 
170; 46 D. Ll. BR. 193 — CAN. 





Cases 10—9B. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


BILLS OF EXCHANGE, PROMISSORY NOTES AND 
NEGOTIABLE INSTRUMENTS. 


Part 1.—In General. 








70 Sol. Jo. 64, 


Add. Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 


Add. Annotation :—Mentd. Scott v. Barclays 


Add. Annotations :—Mentd. Re Gooch, Ea p. 
McDonald 1. 


Add. Annotation :—Mentd. Joachimson v. 
Swiss Bank Corpn., [1921] 3 K. B. 110 

Add. Annotations :—Refd. McDonald v. Nash, 
Ouellette v. Canadian 
Pacific Ry., eee ‘A. C. 569; Auchteroni v. 
28] 2 K. B. 291; Shotts 
frou Co, a Curran, [1920] A. C. 409. Mentd. 
Despatie v. Tremblay, [1921] 1 A. ©. 702; 

Samuel v. Dumas, [1924] A. CO. 481; Gilbert 
v. Gilbert & Bougher (1927), 96 L. J. P. 137; 

'Nilling-Stevens Motors v. Kent County Council 
& Transport Minister, [1929] 1 Ch. 66. 


787; Sutters v. Briggs, [1922] 1 A.C. 1; Re 
Farrow’s Bank, [1923] 1 Ch. 41; Under- 
Underwoed v. 
Barclays Bank, [1924] 1 K. B. 775; Im- 
porters C'‘o. v. Westminster Bank, [1927] 2 


Add. Annotation :—Refd. McDonald v. Nash, 


& the uncertain 


10. Add. Annotations :-—Refd. Robinson v. Marsh, L. J. Ch. 104; 184 L. T. 121; 
(1921] 2 K. B. 640. Mentd. McDonald v. 
Nash, [1924] A. O. 625. 15. 
138. resto ee oi. Oe ache a Woon 22 
utters v. Briggs, [1 ‘ 
1 A. 0, 1. Mentd. ‘te Farrow's Bank, [1923] ee Bank, [1923} 2 K. B. 1. 
" Judd, [1921] 2 K. B. 593; 
14. Add. Annotation :—Consd. Re Swinburne, Nash, Heed} A. C. 625. 
Sutton v. Featherley, [1926] Ch. 38. 28. 
ida, ———- --——. 2 es lady, in her last illness, 
gave a cheque for £70U to a person with 37. 
whom she had lived for some time, & the {1924] A. C. 625; 
cheque was duly presented but not honoured, 
owing to the signature being of a very shaky Midland Bank, [19 
& doubtful character. Thc donor died before 
the cheque could be again presented :— 
Held: the cheque not having been paid, 
there was no valid & effectual gift of 
the money to the donce.— Ite SwiNBURNE, 
SUTTON v. FEATHERLEY, [1926] Ch. 38; 95 
Part Il.—Requirements of Form. 
81. Add. Arnnolulion :-—Refd. London & Montrose 
Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. wood v. Bank of Liverpool, 
82. Add. Annotalions :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
Hank (1025), 81 Com. Cas. 67. Refd. Slingsby K. B. 297. 
» Westinater Bank, Ltd. (1980), 47 UT. 1. RR. 95. 
1. Mentd. Brown v. Swan (1921), 37 T. L. R. [1924] A. C. 626. 
PART I. SECT. 1. r ii. —— k-Where a cheque’ evidence by pitf. 
141, —-- Revocable mandate—}e- Was Qrawn & given under the con- 


woked by death.)—The authonmty of a 
bauk to pay a cheque ceases on notice 
of the drawer's 
Briags (ADMINISTRATOR OF 
Ksratrt), (1920) 2 W. 
53). L.) 

14 fi, 
Bank & Bownas bal 47 2: L. 


372; 


e i. 
bility discussed .— CHAMYPAKLAL GOPAL- 


dition that. it 


cath.—OURLLY v 
DkRURY 
Ww. R. 1025; 
i 351.-~—-CAN. 


S. 2. KeNpRIcK «. DOMINION 


65 D. L. R. 491.— 


18 O. W.N, 


— ee eee 


-}—Its Veta & “negotla- 





piissory 


was not 
elective unless a loan was granted by 
acortain bank :—Held; thecheque come 
not be detached from the condition, & 

the condition not having been fultiiiod, 
the cheque could not be recovered on. 
~-JONES v. THOMAS oe (1922), 


r ili. —'There is nothing 
in ‘aw to debar the maker of a pro- 
note from pleading as a 


nature of the other ovidence justified 
the judge in dismissing the action.-— 
KASTERN TOWNSHIPS I ae | 2: 
a nec taae (1919), 29 B.C. R. 


to become 


PART ll. SECT. 1, SUB-SECT. 38. 

ab. *‘ Sixty days after nght”—Sum 
certain unth intercst for indefinile period. 
—IHield: tho document was not a b 
of exchange. — KOSENHAIN & Co. ». 
CoMMONW pau grins OF a are em 


31 C0. L. hh. 46.— 


DAS 0. KESHRICHAND NAQANMAL (1925), 
1. L. R. 5 Bom. 765.-- IND, 


PART Il. SECT. 1, SUB-SECT. 1. 
ea. Note made by married woman-— 
hee of restraint upon anticipation.) — 
here a@ promissory note was mado 
by a@ married woman:-— Held: tho 
Promissory uote was in fact, as well 
as in form, a valid unconditional 
promiae on the part of tho maker to 
pay a sum certain in money. Effect 
of ens d Women’s Property Act, 
nS 1914 ic Biba #8. T (2, 6 5 (2), 
daria: — AN ON v. MCLAREN, 
ai DL. R mULE 66 0. L. R 
20.— CAN. 

-.--An instrument is 
not a srieeGtlalile promissory note where 
there is not an unconditional promise, 
as reguired by Bills of Exchange Act, 
8. 176.—Re Mriocueu, & UNION res 
OF OANADA, (1923) 4DL. BR 2; 
. oO. L. are ne es, Re 

TEVENS ITCHELL, 21 0. W. N. 
331.—OAN. 


defence tou a suit thereon that as a 
matter of fact the note was given for 
aos “ay jal purpese & was not payable 
until the happening of a certain specific 
ovent which, so far, had not yet 
happened. ee 1 Ram v. Kishor 
LAL (1928), 1. DL. 1k. 50 All. 754.— IND. 

60 vii. lpadaed on account of 
apecified contract.J}—WI1LSON v. PEL- 
an (N. B.), 11928) 1 D. L. R. 716.— 





79 i. As per memorandum of agree- 
ment — Memorandum meaningless. |— 
Held: there was a good Drornlesory 
note. ~CANADIAN BANK OF 
ae v. LivinesTon (P. E. I.) (1909), 
6 . R. 459.—CAN. 


PART II. SECT. 1, SUB-SECT. 2. 


hi. Alleged maker denying 
signature.}—Where en expert on hand- 
writing said deft.’a signatures were 
genuine, but the Judge bold: after seeing 
en! mente of them, that they were 
forge mead. the absence of any 
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{1922} V. 
AUS, 


so. Cheque payable to ** Ministre ree la 
Vunrie ’'—No time fo pa stated.) 
—-An instrument in the form of a 
cheque drawn upon B. by A. payable 
to the order of the ‘‘ Ministre de la 
Volric ”’ :—Held; not “ payable on 
demand * & not a * chegue " within 
Bills of Exchange re 8s. 165.—-LEDUUC 
v. La BANQUE D "HOCHELAGA, ee. 1 
D. L. R. 4333; (1926) S. Cc. R. 76.— 


PART HI. SECT. 1, SUB-SECT. 4. 
k (p. 25) i. a 
rate for uncertain time.}—Held: the 
document was nota bill of exchange. 
— ROSENHAIN Co. v. CoMMON- 
WEALTH BaNK OF AUSTRALIA, [1922] 
Vv. Lb. R. 787; 31 GA L. R. 46.— 
AUS. 

152 ti, —— —— Error in calculation 
a My hogs aig Von GUAR- 
Fe CaNaDA ©. VANCE, 

{1928} 1 oD XL. z. 1134.—CAN. 





——— —— 4 


161. 


191. 


205. Add. Annotations :—Apld. 


Uliendahl v. 


v. Dumas, [1924] A. C. 431; 


Add. Annotations :—Mentd. te Chesterman’s 

sts, Mott v. Browning, [1923] 2 Ch. 466; 
Pankhurst Wright (1928), 39 
T. L. R. 628; Peyrae v. Wilkinson, [1924] 


2 K. B. 166. 


Add. Annotation :—Refd. McDonald vy. Nash, 
{1924} A. O. 6256. 


Auchteroniv. 
Midland Bank, [1928] 2 K. LB. 204. Mentd. 
Despatie v. Tremblay, [1921] 1 A. C. 702; 
McDonald v. Nash, [1924] A. C. 625; Samuel 
Ouellette v. 
Canadian Pacific Ry., [1925] A. C. 669; Gil- 
bert v. Gilbert & Bougher (1927), 96 L. J. P. 
137; Shotts Iron Co. ». Curran, [1920] A. C. 
409; Tilling-Stevens Motors v. Kent County 
Council & Transport Minister, [1929] 1 Ch. 66. 


207. Add. Annotation :—Refd. Lloyds Bank v. 


208. 


Chartered Bank of India etc. (1927), 44 
T. L. R. 165. 

Add. Annotation :—Apld. Goldman v. Cox 
(1924), 40 'T. L. R. 744. | 


209a. ——- —— ——.]—Pitf., who was a Pole, 


215. 


240. 


240a. 


& could not read English unless it was printed, 
bought goods from one A. Cohen, & certain 
cheques were made out in favour of ‘“ A. 
Cohen’ by a clerk in the employment of 
pltf. & were signed by pltf. The clerk after- 
wards forged the name of the payee by 
inserting ‘*S’”’ before ‘‘ A. Cohen”’ & forged 
the indorsement & got the cheques cashed by 
deft., who obtained payment for the cheques 
on presentation. In an action for money 
received by deft. to the use of pltf. :—Jleld: 
as the cheques were, before signature, made 
out to a real creditor & not to a fictitious | 
person pitf. was entitled to recover.—GOLD- ; 
MAN wv. Cox (1924), 40 T. L. R. 744; 69 | 
Sol. Jo. 10, C. A. | 
Add. Annotations :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640 ; McDonald v. Nash, [1921] | 
A. C. 625. 

Add. Annotation :—Apld. 
(1929), 140 L. T. 696. 

.}] -An instrument purporting to be a 
bill of ecachange was drawn by piltf. At 
the time when deft. accepted if there was 
no other name upon it, the only indication 
of a name being that it was payable at | 
a certain bank at which, in fact, deft. had 
no account. On a claim by pltf. for the ' 
amount of the alleged bill :-—J7eld: (1) since 
the document was not signed by the person 
giving it & addressed to the person who was 
to pay it, it was neither upon the authorities 
nor within 1882 Act, s. 3, a valid bill of 
exchange ; (2) it was a good prouinissory ' 
note upon which, after amendment of the 
statement of claim, pltf. was entitled to 
recover.—-MASON v. Lack (1929), 140 L. T. 
696; 45 T. L. H. 363; 73 Sol. Jo. 284. 


Mason wv. Lack 





241. Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co.v. Barclays 4nnolation:- Refd. Simpson v. Vaughan (1739), 2 Atk. 31. 


PART IL SECT. 2, SUB-SECT. 2. 


strument orting to be a pro- 

missory moter in which there is no thetrne ie cae ee 
mention of a erie ma become a Liar aa = not 7 - 
bill of exchange acce en- Er te aa 


dorsed thereon by 4& 
person who thus endorses an acceptance 
thereby himself 

& becomes liable under it, even though 
be is not named as a drawee, provided 


Bank (1925),31 Com. Cas. 67. Refd.Slingshy , 297a. Acceptance 


v. Westioinster Bank, Ltd. (1980), 17 T. 1. Rot. ! 





Bt accepied.}—An in- 


party. A 


to be a wee 


owen 


‘ LTD. ¥v. 





a 
Co., 


Vol. VI.—Bills of Exchange. Cases 161—297a. 


242. 


Mentd. Brown v. Swan (1921), 37 T. L. R. 
787; Sutters v. Griggs, [1922] 1 A.C. 1; Re 
Farrow’s Bank, [1923] 1 Ch. 41; Underwood 
v. Bank of Liverpool, Underwood rv. Barclays 
Bank, [1924] 1 K. B. 775; Importers Co. v. 
Westminster Bank, [1927] 2 K. B. 207. 


Add. Annotations :—Refd. Lloyds Bank 1, 
Chartered Bank of India, Australia & China, 
[1929] 1 Kk. B. 40; Slingsby vr. Westminster 
Bank, Ltd. (1980), 47 I. I. R. 1.) Mentd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775. 


242a. -—— Cheque drawn by Government official 


251. 
252. 
254. 
255. 


275. 


| 292. 


on Bank of England-—Dividend warrant for 
interest on War Loan.] —The first pltf., who 
was an executrix & a beneliciary under a 
will, received from the Bank of England a 
warrant for interest on War Loan, the 
warrant being crossed *‘ & Co. Not negoti- 
able” & being expressed to be “ A/e Harry 
Turner, deceased.” She signed the warrant 
& sent it to the oxor.'s solr. in pursuance of 
an arrangement that any warrants received 
by her should be sent to him for attention. 
The solr. paid the warrant info his own 
account with deft. bank, representing to the 
bank that it was a repayment of a loan which 
he said he had made to the first pltf. In an 
action against the bank {0 recover the 
amount: -Held ee (1) although the drawer 
of the warrant. was an official of the Bank of 
iingland on whieh it was drawn, yet, as he 
was acting as an agent of the Government, 
the warrant constituted ai ‘cheque ”; 
(2) the word “ dividends” in Bills of [x- 
change Act, 1882 (c. 61), 8. 95, included 
interest on Government stock.—SLINGSBY v, 
WESTMINSTER BANK, Lrp. (1930), 47 T. a. RR. 
1; 36 Com. Cas, 54. 


Add. Annotation :—-Consd. Mason ». Gack 
(1929), 140 L. 'T. 606. 
Add. Annotation: —Refd. Mason v. Lack 


(1929), 140 L. 'T. 696. 
Add. Annolution :—Refd. 
(192), 140 I. TS. 698. 
Add. Annotation :- Consd. Mason 
(1929), 140 L. T. 696. 

Add. Annotation: -Mentd. Allen v. Royal 
Bank of Canadas (1925), 41 T. L. KR. 625. 
Add. Annotation :—Mentd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. R. 625, 


Mason v. Lack 


“ith Lack 


| 2928. Memorandum for purchase of goods.] -- 


Held: an agreement, & not a promissory 
note.— ELLIS v. ILLIs (1820), Gow, 216, N. P. 


295a. Statement of sum borrowed & recelved-— - 


acceptance hy him is not inconsistent 
with the addresx on the bill of exchatige. 
The acceptor having signified his 
ed from contending 
drawee.—JOGHKSH- 
AHAMMAD IBRAHIM 
Calc. 695.—-IND. 


PART Il SECT. 4, SUB-SECT. 1. 
.J—~—NORTHERN LUMBER 


LEICH, NICHOLS 
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‘* Which I promise never to repay.’’] - eld : 
pitf. was well entitled upon the lending on 
one side, & the borrowing on the other, not- 
withstanding the words in the conclusion of 
the note.—ANON. (circa 1716), cited in 
2 Atk. at p. 32; 26 E.R. 416, NLP. 


of bill without drawer 
drawee.! -~-Mason v. LAck, No. 210a, ante. 


SHEPARD (Sask.), [1920] 4D. L. R. 274 , 
2W. W. RR. 538: revg., (1929) 2 D. L. R. 
ous. -—-CAN. 


PART HI. SECT. 4, SUR-SEOCT. 2. 

ad. Promissory note for interest 1) 
patent right—Form of windorsement.| 
GALLAGHER v. MURPHY (Ont.), [192% 
4D. L. R. 618; revad., [1929] 20.5! 
124; 8. C. R. 288.—GAN. 


or 


& 


Cases $41—545. ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part II1.—Classification of Instruments. 


841. Add. Annotations :—Refd. Sutters v. Briggs, 857. Add. Annotation :—Mentd. Minter v. Priest, 
[1922] 1 A. 0. 1. Mentd. The Joannis Vatis [1930] A. C. 558. 
(1921), 91 L. J. P. 182. 
847. Add. Annotation :—Mentd. McDonald v. 
Nash, [1924] A. C. 625. 


368. Add. Annotation :—Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


Part 1V.—Date of Instrument. 
888. Add. Annotation :—Mentd. Maskell v. Hill, [1921] 8 K. B. 157. 


Part V.—Computation of 


422. Add. Annotation :—Mentd. Joachimson vy, 
Swiss Bank Corpn., [1921] 8 K. B. 110. 


441a. —— -]) — Where a promis- 
sory note, repayable by instalments, provides 
that if any instalment should not be paid 
‘*‘ punctually ” the whole of the balance is 





eee 





Time of Payment. 


immediately to become payable, the use of 
the word ‘‘ punctually ’’ does not deprive the 
maker of the note of the three days of grace 
allowed by 1882 Act, s. 14, ‘‘in every case 
where the bill itself does not otherwise 
provide.” —-SciAVERIEN v. Mornis (1921), 37 
T. L. R. 366. 


Part Vl.—Acceptance. 


456. Add. Annotation :—Refd. Mason 
(1929), 140 L. 7’. 696. 


488. Add. Annotations :—Reid. Re Gooch, Fx p- 
Judd, [1921] 2 K. B. 593; McDonald v. 
Nash, [1924] A. C. 626. 

490. Add. Annotation :—Mentd. McDonald ov. 
Nash, [1924] A. C. 625. 

505. Add. Annotation :—Mentd. Baincs v. National 
Provincial Bank (1927), 96 L. J. K. B. 801. 

5082. ———.]-—Defts., merchants in London, 
were in the habit of purchasing goods for 
G., a merchant at Petersburg, which they 
consigned to pltf., his agent at Hamburg, 
& they drew bills to the amount, pursuant 
to the credit established for them. In such 
course of business, they consigned Brazil 
sugars & indigo to pltf. for G. & other 
merchants at Petersburg, & transmitted the 
bills of lading, & drew bills to the amount ; 
upon which pltf. informed them, that he 
protected their drafts to the amount of all 
the goods consigned to the merchants at 
Petersburg, except those consigned to G.; 
that he accepted the draft for the amount of 
such goods provisionally, under the guarantee 
of defts., Inasmuch as the sugars against 
which the bill was drawn were not, as ordered 
by his Eee Havannah, to the amount 
of which he was authorised to accept, but 


v. Lack i 





519. 


545. 


PART III. SECT. 1. exchange drawh upon a 


se Cheque payableto “ cash or order,”*} 


British India is an inland 
irrespective of the place where it was 


Brazil, respecting which he had no directions ; 
that he would communicute with his principal 
on the subject. & inform defts. of the result. 
Such communication being made, G. at 
Petersburg, confirmed the order for the 
Brazil sugars, & directed pltf. to accept to 
theit amount, & release defts. from their 
guarantee. PItf. also informed defts. of their 
drafts, drawn on him against goods, being 
confirmed & acknowledged by other mer- 
chants at Petersburg, for whose account they 
were drawn. Upon the bkpcy. of G. & an 
action by pltf. against defts., for the amount 
of the bill which he had paid :—Held: pltf. 
was to be considered as having accepted 
the bill, not for the account of defts. until he, 
the acceptor, was in funds, but in reference 
to the confirmation of the order for the Brazil, 
instead of the Havannah sugars; which 
confirmation being given, his claim was upon 
the bkpt. at Petersburg, not upon defts., 
against whom, consequently, no action could 
be maintained.-LOUMANN v. ROUGEMONT 
(1840), 6 Bing. N. C. 253; 8 Scott, 520; 9 
L. J. C. P. 158; 133 E. R. 100. 

Add. Annotation :—Mentd. Re Pinto Leite, 
Eu p. Des Olivaes, [1929] 1 Ch. 221. 


Add. Annotation :—Refd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. C. 711. 


revident of 


3D. LD R. 1108; 52 0. L. R. 138.— 
instrument CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 


—fidd payabloto bearer.--JUDMA4IER = drawn.— KIDSION (A.-G.) & Co. ¢ 
v STANDARD Kank OF CanaDa (Alta.), Sera Bros. (1929), I. wen 57 Cale. ap. Indorsement “‘ accept on 
(1927]1 W W R 270.—CAN. 730.— IND. , ° a aretoal of "}—Held: the words 


PART Ill. SECT. 3. 


Drawn on resident in British 


8 binding bh a 
India-—Wherever drawn J—A bill of Rn BANK OF Ca. 
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PART VI. SECT. 2. 

unrfe. Ra Held: 
—ECCLES 0. 
MERCHANTS BANK OF Canaba, [1923] 


when applied te a bill on demand 
meant “will pay,” & no further 
acceptance was necessary. — HUM- 
PHREYS v. TAYLOR, {1921] N. Z. L. R. 
343.—N.Z. 


Vol. VI.—Bills of Exchange. Cases 555—588a. 


Part Vil._—Inchoate Instruments. 


555. Add. Annotation :—Consd. McDonald v. Nash, 
[1924] A. O. 625. 

563. Add. Annotation :—Refd. Smith v. Wood 
(1928), 189 L. T. 250. 

565. Add. Annotations :—Consd. McDonald v. 
Nash, [1924] A. C. 625. Refd. Lickbarrow 
v. Mason (1793), 6 East, 20, n. 


567a. J—Re Gooou, Ez p. Jupnp, No. 2096a, 








-J—MoDonatp (GERALD) & Co. v. NASH 
& Co., No. 2096b, post. 

568a. —--— Effect of 1882 Act, s. 12.] -I7.. a 
financier, L., a distiller. D. & M., a firm of 
shipbrokers, & one A. were minded to load 
aship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,565; 1. 
advanced £256 as a deposit on the purchase. 
On Oct. 26, 1927, an agreement was entered 
into between F., L. & D. & M., whereby TL. 
agreed to sell to D. & M. 7,500 cases of whisky 
at 27s. 6d. a case free on board at Leith or 
Glasgow to be delivered ex warchouse not 
later than Nov. 26. UD. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & D. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26 & handed to L. 
to hold as security until he should hand the 


bond on or before Nov. 20. a. agreed to 
lend D. & M. £2,500 (£1,000 at 8 per cent. per 
annum & £1,500 at 40 per cent. per annum 
interest) for the purchase of the steamer, 
the Joan to be secured by a first mtge. on the 
steamer. FF. agreed to lend D. & M. £1,000 
at 40 per cent. per annum int erest to be secured 
by a second mtge. on the steamer. DD. & M. 
agreed to insure the steamer for £1,000 
against all risks including seizure or con- 
fiscation & £2,500 against marine risks & 
deliver to L. cover notes for £1,500 & £1,000 
& to F. a cover note for £1,000. F. & L. 
agreed jointly to underwrite the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. 
D. agreed to provide £1,600, the 
estimated balance required for the equip- 
ment of the steamer for the voyage. tn 
intended pursuance of the agreement two 
documents undated, & purporting to be bills 
of exchange, though written upon un-tamped 
paper, were sent to L.; both were headed 
*‘ London”; one was drawn by F., accepted 
-by A., & indorsed by F., & was for £5.500, 
payable ninoty days after date; the other 
not signed by any one as drawer; it was 
accepted by A. & by LD. & M., & was for 


£4,812 payable ninety days after date. 
Delay having occurred in naming a liner to 
take delivery of the whisky & in equipping 
the steamer for the adventure, L. gave to 
D. & M. a delivery order addressed to tho 
keepers of the bonded warchouse where the 
whisky was in store. D. & M. immediately 
See ee pe eset 
of this paid off the loan & took a transfer of 
the delivery order. The so-called bills of 
exchange for £5,500 & £4,812 were seut to L., 
who was at Lausanne. He struck out 
“ London ”’ & substituted “ Lausanne,” added 
Dec. 3 as the date of each, & signed his name 
as the drawer of the second, & stamped them 
both as foreign bills:—Held: (1) the so- 
called bill for £5,500, being drawn, accepted 
& indorsed in this country on unstaniped 
paper, was void by Stamp Act, 1801 (c. 30), 
ss. 2, 37 (2), 88 (1) 3 (2) the so-called bill for 
£1,812 though valid in other respects, as u 
foreign bill, notwilhstanding 1882 Act, s. 64, 
was invalidated by Tl. having added a date 
not in accordance with the contract, & was 
not protected by L882 Act, s. 12.—FostTur v. 
Driscout, LINDSAY ¥& AT?FLILLD, LINDSAY ¥. 
Driscout, [1029] 1K. B. 470; O8 1. I. K. B. 
282; HOLT. 470; 45 'T. I. R. 185, C. A. 


677a. —— --—.]—Where ao bill of exchange on 


duly stamped paper is preseuted for siguature 
to the accoptor by the drawer, & the former 
signs at the request of the latter with know- 
ledge that the drawer intends to convert the 
document into a bill of exchange & negotiate 
it as such, it is immaterial, as against a holder 
in due course, whether the document was in 
ully filled in when presented to the 
drawer for signature.-—~DONN (M.), Litp. v. 
JEFFERSON (1925), 68 Sol. Jo. 605, 725. 


584. Add. Annotation :—Refd. Guildford Trust v. 


Goss (1927), 136 LL, T. 725. 


585. Add. Annotation: —Mentd. Lloyds Bank v. 


Ghartered Bank of India, Australia & Ohina, 
{1929} 9 WK. BB. 40. 


| 587. Add. Annotation :—Dbtd. Jones v. Waring & 


588a. -—-— Particular purpose—-Fraudulent use for 


another purpose.|—A. cheque was signed 
in blank by one of the partners in a syndi- 
cate, in the belief that the stamp of the syndi 
cate would be subsequently affixed & the 
cheque used for the ordinary business of the 
syndicate. It was made payable to another 
partner, & was indorsed by a third partuer, 
who helieved the same as the drawer, as well 
as by the payee. The payee, in fraud of the 
other two partners, did not affix the stamp 
of the syndicate & used the cheque for the 
purpose of raising a loan from moncy-lenders, 
for which he gave a promissory note binding 
him to repay an agreed sum by monthly 
instalinents. When one of the instalments 
fell due, the cheque was tendered in payment 


_PART VII. SECT. 1. kept the money, & resp. filed in bisown  && rexp. had no authority to fill in lu 


566 vi. 





& place of payment.}— name as payee, & the note was net paid name as payee, & he could not rerove 


Where instead of handing over a note, at maturity & no notice of disbunour from applt.—KNvuetT v. ABuOT, [1925 
appit.’s solr. filled in a place for ae: wasn given to applit. :—-Held : the colr, oN, % L. R. 1072.—N.Z. 
ment, & discounted it with resp. & had no authority to negotiato the note, | 
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& was dishonoured upon presentation, & 
the money-lenders then sued the drawer & 
the indorser :—Held: the drawer & in- 
dorser were liable on the cheque, as there had 
been nothing to put pltfs. on inquiry whether 
a fraud was being perpetrated by the payee, 


& as both defts., when signing the document, 
had intended that the document should be 
negotiated as a cheque, the cheque could not 
be regarded as a document given in escrow.— 
GUILDFORD Trost, Lrp. v. Goss (1927), 136 
L. T. 725 348 T. L. R. 167. 


Part VIIIl.—Delivery. 


505. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 

Add. Annotation :—Refd. Lioyds Bank v. 
Chartered Bank of India, etc. (1027), 44 
T. L. R. 165. 

Add. Annotation :—Mentd. Marbé v. George 
Sailor (Daly’s Theatre) (1927), 96 1. J. 

. B. 980. 


Add. Annotations :—Mentd. Re Chesterman’s 


596. 


635. 





Trusts, Mott v. Browning, [1923] 2 Ch. 466; 
Uliendahl v. Pankhurst Wright (19238), 39 
T. L. R. 628; Peyrae v. Wilkinson, [1924] 
2 K. B. 166. 


643. Add. Annotation :—Expld & Distd. Jones v. 


Waring & Gillow, [1926] A. CO. 670. 


663. Add. Annotation: —- Mentd. Saunders 
Young’s Brewery (1925), 42 T. L. R. 136. 


Part IX.—Capacity and Authority of Parties. 


Add. Annotation :—Refd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 


-|—He ADANSONIA FIBRE Co., 
MiLEs’ CLAim (1874), 9 Ch. App. 685; 43 
L. J. Ch. 732; 31 L. T. 9; 22 W. R. 889, 
L. JI. 

Annotation — Oonad. aueT mnirs Banking Co. v. Beatson 

(1880), 5 ©. P. 

691b. Fume v. MCNarr (1812), cited in 

3 Dow, at p. 229; 3B. R. 1048, HW. LL. 


Annotations :—Consd. Davison v. Robertson (1815), 8 Dow. 
218. NF. sorkenee Banking Co. v. Beatson (1880), 


6C. P. D. 109 
692. Add. Awalatien i—Mentd. Rye v. Purcell, 
[1926] 1K. B. 446. 


———.]—In order to take a case out 
of the principle, that every partner in a 
mercantile or ordinary trading partnership 
is liable upon bills, drawn by a partner in 
the recognised trading business of the firm, 
for a transaction incident to the business of the 
firm, although such partner’s name does not 
appear upon the face of the instrument, & 
although he be a sleeping & secret partner, 
it must be established that the holder of the 
bills knew, at the time he received them, 
that the transaction was a private contract 
not within the scope of the partnership.— 
BUNARSEEF J)Ass v. GHOLAM HOSSEIN (1870), 
13 Moo. Ind. App. 358; 20 BH. R. 585, P. C. 


as .|—Surron v. GREGORY (1797), 
Peake, Add. Cas. 150; 170 E. R. 226, N. P. 


-}—If one partner draw or 
indorse a bill in the partnership name, it 


687. 





691a. 








692a. 








693a. 


694a. 








PART VIII. SECT. 8, SUB-SECT. 1. W. W. R. 19; 


on a L. R. 656; 32 


will primdé facie bind the firm, although passed 
by the partner to a separate creditor in dis- 
charge of his own debt, unless there be evi- 
dence of covin between such separate debtor 
& creditor, or at least of the want of authority, 
either express or to be implied, in the debtor 
partner to give the joint security of the firm 
for his separate debt.—RIDLEY v. TAYLOR 
(1810), 13 Kast, 175; 104 EF. R. 336. 


Annotations :—Consd. Frankland v. M‘Gusty (1830), 1 
Knapp. 274; J?e Acraman, kz p. Bushell (1844), 3 Mont. 
D. & De G. 615. is Leverson v. Lane (1862), 13 
Cc. B. N. 8. 278. ‘Refd. Lioyd ». Ashb gene 2C. &P. 
138: Wintle ». Crowther (1831), 1 & J. 3163 Re 

Riches, Hr p. ph eh District Joint ‘Stock Banking Co. 


(1865), 34 L. J. Bey. 1 
694d. —_—— -|—Bills drawn by one 








partner for a separate debt in the partnership 
namo cannot be recovered upon as against 
the firm, unless pitf. can prove either a direct 
assent from the other partners, or circum- 
stances from which such assent might have 
been reasonably presumed.—FRANKLAND vt. 
M‘Gusty (1830), 1 Knapp, 274; 12 E. R. 
324, P. C. 

Ananations :—Consd. Re Wardley & Hodson, Ez p. Thorpe 


Uae a en 16. Refd. Leverson v. Lane (1862), 13 
694c. ——— Note made for self & partner—Partner 





bound.|—LANE v. WILLIAMS (1692), 2 Vern. 
277; 23 EB. R. 779; aubsequent proceedings 
(1693), 2 Vern. 292. 

Annotations :—Consd. Devaynes v. Noble, Sleech’s Case 


eres 1 Mer. 539. Reid. pent of Australasia v. Breillat 
(1847), 6 Moo. P. 0. C. 
694d. ——- —_——. 1—Suerr TH v. JERVES & 





BalLy (1727), 2 Ld. Raym. 1484; 92 E. R. 


rejected.}-—An action by payce against 
the maker of a promissory pote given 


598 il. ae Extrinsic evidence is Man. 1. 1t, 323.— 
ulways admissible to_show delivery in 
escrow. Fe rar BanK v. ie 
IMPERIAL BA HonptT, [1930] 1 
1). L. R. 339; ved 0. L. R. 452.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 1.—A. 


611 viii. -}—Oral evidence is not 
admissible to show an agreement con- 
temporancous with the making of a 
note that the Hability of the maker is 
contingent on the happening of some 
event.— RUTHENIAN FARMERS LE- 
VATOR Co. v. GNIAZDOSK!, [1922] 3 








dau Pak of maker.)— 
BoNnuant v. BonnaMm (1920). 48 we ve - 


434; 57 D. L. R. 459; 19 O. 
968..—CAN, 
637 iv. -/—Evidence of alleged 





conditions attached to the payment of 

& promissory note, ¢é.g. pay ment out of 

a particular fund, is not admissible, as 

it would vary. the terms of tho written 

document. —— GUGGISBERG ve. WEBER, 

{1924} 1 D. L. RB. a ere - R 
137; 18 Sask. L. R. 6 


688 i. Excluding ae if goode 
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for the price of goods was dismissed, 
on the und that deft. had exerpised, 
as under a contemporancous oral 
agreement he was entitled to do, the 
right of rejecting & returning the 
fouds.— NATIONAL MANUFACTURING 
Ca. e. ae ae 11922) 1 W. W. BR. 814: 
ye » R. 2643 17 Alta. L. R. 398.— 


PART IX. SECT. 2. 


-~——.}— POPE v. FRasSER, 


t (p. 96) i. 
(1923) 3 W. W. R. 754.—CAN, 


Vol. VI.—Bills of Exchange. 


ih ; sub nom. SMITH v. Balty, 11 Mod. Rep. 

01. 

695a. ——- ——- With addition of partnership 
name—Firm bound.|—-GaLtway (LORD) v. 
MatrHEew & SMITHSON (1808), 1 Camp. 403 ; 
170 E. R. 1000, N. P.3; subsequent proceed- 
ings, sub nom. GALLWAY (LORD) v. MATHEW 
& SmirHson, 10 Hast, 264. 


Annotations :—Consd. Rooth v. Quin & Janney (1819 
if era An Apld. Re Clarko, Hz p. Buokler (1844), 


696a. 


% 
-]—In an action against partners, 
on a bill of exchange, it is no legal objection 
that the bill has been drawn or indorsed by 
one in his own name only. The liability 
of the parties may be collected from their 
course of business & other circumstances, 
showing that the partner who drew or indorsed 
had authority to bind the partnership by that 
mode of drawing or indorsing. Nor is it 
sufficient for the other partners to show that, 
in the particular instance, the partner who 
drew or indorsed the bill in question violated 
his private instructions in so dving.— 
SouTH CAROLINA BANK v. CASE (1828), 8 
B. & C. 427; 2 Man. & Ry. K. B. 459; 108 
B. R. 3101; sub nom. SoutH CAROLINA BANK 
v. CASE, BECKETT v. SAMB, Dan. & LI. 103; 
6L.5.0.8. K. B. 364. 
Annotatwns :—Expld. Smith v. Craven (1831), 1 Or. & J. 
500. Dbtd. Nicholson rv. Ricketts (1860), 2 KH. & . 197. 
fe Adansonia Fibre Co., Miles’ Claim (1874), 9 
9 Ch. App. 635; Yorkshiro Banking Co. v. Beatson (1880), 
6 C. P.D. 109. Refd. Vere v. Ashby (1829), 10 B. & C. 
288; Beckham ». Knight (1838), 4 Bing. N. GC. 243; 
Truemun v. Lodor (1840), 11 Ad. & El. 589. 
698a. - — After dissolution.]-——A bill drawn 
& accepted after dissolution of partnership, 
though dated before, does not bind the 
retiring partner.—WrRiGut v, PULNAM (1816), 
2 Chit. 121 ; sub nom. WRIGHTSON v. PULLAN, 
1 Stark. 375; 171 E.R. 501. 
701a. ——— --—-- -——.] --A bill, though drawn on 
a partnership, & accepted by one of the , 
partners, if for a separate debt of one of them, 
shall not bind the partnership, if the party 
knew the consideration of the bill. Aller, 
if in the hands of a bond fide indorsee without 
notice.—WELLS v. MASTERMAN (1709), 2 
Esp. 731; 170 I. R. 512, N. P. 
Annotations :-—Refd. Leverson v. Lane (1862), 
278; Elston v. Deacon (1866), L. KR. 2C. P. 
701b. -|—A partnership accept 
ance, given in discharge of the several debt of 
one of two partners, cannot be proved against 
the joint estate, by a person who took it in | 
discharge of such several debt, though it was 
left for acceptance at the house of business 
of the partnership, & thence returned 
accepted, unless the holder makes out that | 
it was accepted in the partnership name, | 
with the knowledge & assent of the other 
partner.-—He O’NEILI, Ex p. GOULDING 
(1829), 8 L. J. O. 8. Ch. 19, L. C. 











130. BN. S. | 
20. 














Annotations :—Refd. Leverson v. Lane (1862), 13 C. B. N.S. | 


278 ; Re Riches & Marshall’s Trust Deed, Ez p. Darlington, 
etc., Banking Co. (1865), 4 De G. J. & 


702a. 


m, 581. 

Bill not addressed to partnership 
address.|—Deft., a cheesemonger at A., 
carried on at W. the hosiery trade in partner- 
ship with C., but in his own name. 








PART IX. SECT. 5. 
8 va. ** President’ & 


- i. R. 535 ’ 
76 N. 
Mor.” added after stgnatures.}—Held : 











32 Man. L. It. 137.— 





Cases 694d—763a. 


accepted, in the name of deft., a bill of 
exchange drawn for goods supplied to the 
partnership, & which was addressed to deft. 
at A.:--Held: the acceptance was binding 
on deft., although the bill was not addressed 
to the place where the partnership business 
was carried on.—STEPHENS v. REYNOLDS 
(1860), 5 H. & N. 6183; 20 L. J. Ex. 278; 
2L. T. 222; 157 HK. R. 1288; subsequent 
proceedings, 2 F. & F. 147. 


Annotations :—Consd. Yorkshire Banking Oo. v. Beatson (1), 
Leeds & County Banking Co. v. Same (1879), 4 0. I” 
ae eee Sorkenite Banking Co. v. Beatson (1880), 5 


709a. ——— —-— Not for partnership purposes— 
Firm not bound.]—Sniuprparp v. Dry (1840), 
cited in Byles on Bills, 18th od., p. 56, n. (1). 
18a. ——- —-— For private debt—Firm not 
bound.|—ARDEN v. SHARPE & GILsoNn (1707), 
2 Esp. 624; 170 H.R. 442, N. P. 
— ——- ——~—.]—Rimp.Ley v. Taytor, No. 
694a, ante. 
713c. ——— Bill or note indorsed by partner in own 
name.|]-——SOUTH CAROLINA BANK ¥v. CASE, 
No. 606a, ante. 
Add. Annotation :—Mentd. Brocklebank v. Xt., 
[1925] 1 K. B. 52. 
Add. Annotation :—-Refd. Underwood v. Bank 
of Liverpool, Underwood 7. Barclays Bank, 
[LO24)] 1 K. 2. 775. 
Add. Annotation :; --Mentd. Bow's Emporium 
v. Brett (1927), 40 T. 1. RR. 194. 
Add. Annotations :—Distd. Goldman v. Cox 
(1924), 40 IT. L. R. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. O. 670. 
Add. Annotation: -Refd. Jones v. Waring & 
Cillow, [1926] A. ©. 670. 
Add. Annotation : ~Mentd. London & Mont- 
ruse Shipbuilding & Repairing Co. v. Barclays 
Bank (1925), 31 Com. Qas. 67. 
Add. Annotations :—Consd. Goldman v. Cox 
(1924), 40 'T. L. RR. 423; Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2K. B.244. Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B. 775; 
Australian Bank of Commerce v. Perel, [1928] 
A. O. 737; Jones v. Waring & Gillow, (1926) 
A. ©. 070; Fenton Textile Agsoen. v. Thomas 
(1929), 45 VW. L. RR. 2643; Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
(lovey 1 KK. Be. 40. 
Add. Annotations :—Consd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [10924] 1 K. B. 775; Reckitt v. Barnett, 
Pembroke & Slater, [1928], 2 K. B. 244. 


Add. Annotations :—Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
(1924] 1 K. B. 775; Liggett (Liverpool) v. 
Barclays Bank, [1927] 187 L. 'T. 413; Lloyds 
Bank v. Chartered Bank of India, Australia & 
China (1928), 07 L. J. K. B. 609. Mentd. 
Marconi’s Wireless Telegraph Co. vr Newman, 
[1930] 2K. B. 202. 

Add. Annotation : —Refd. Reckitt v. Burnett, 
Pembroke & Slater, [1928] 2 K. B. 241. 

‘‘ Directors ’’ added alter signa- 
tures—Acceptance by company—Drawer re- 


7138b. 





715. 
722. 


726. 
784. 


737. 
738. 


746. 


755. 


757. 


759. 
763a. 








& the intent must be gathered from 
the face of the document itself, & 


763 vb. “preg” bea on @ scries - notes made ue 
the individual defts. were personally ‘ Secy.’’ after signatures. }— © same person at ono time, a 
Mak “Fatuens” GoQretating Oe, Unteuntuod i's gmeia of alfsyied 0. | fhe e2, & ro linen sean 
NIAN ARMERS -OPERATIVE - note sigucd it as officials of a lim co. . ? 
Lrp., [1922] 2 W. W. I. 782; 68 or as individuals, is a quostion of intent, | the notes & the elgners sigucd un t 
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19 


Cases 768a—803. 


772. 
778. 


quiring indorsement by directors.] — A bill of 
exchange addressed to a limited co. waa 
accepted in the following form: ‘‘ Accepted 

yable at the W. Bank—A.B. & C.D., 

irectors—Fashions Fair Exhibition, Ltd.’’ 
The drawer when sending the bill to the co. 
for acceptance stated in his letter that as a 
condition of his doing the work for which the 
bill was drawn he should require it to be 
indorsed by the directors as well as accepted 
by the co. Accordingly the same two 
directors signed the bill also on the back, 
‘“‘Kashions lair Exbibition, Ltd. A.B. & 
©.D., directors,”’ & one of them when return- 
ing the accepted bill drew attention in his 
letter to the fact that it was ‘‘ duly indorsed 
by two directors of the co. as requested by 
you.” In an action against A.B. & C.D. 
as indorsers of the bill:—Held: (1) they 
were personally liable, upon the ground that 
if the indorsement was to be treated as that 
of the co. it gave no greater validity to the 
bill than was already contained in the 
acceptance, & therefore under 1882 Act, 
s. 26 (2), the construction that it was the 
personal indorsement of defts. was to be 
adopted ; (2) even if the indorsement stood 
by itself, as defts.’ signature did not in terms 
say that they were signing on behalf of the co., 
the addition to their names of the word 
“ directors ’’ must be treated as a word of 
description only & not as excluding their 
liability; (3) the ct. were entitled to look 


ENGLIsH AND Emprre Dicest SUPPLEMENT. 


at the surrounding circumstances under 
which the bill was signed, including the letters 
which passed between the parties on the 
subject of the indorsement, from which it 
was to be inferred that defte. by indorsing 
intended to guarantee the payment of the 
bill.—ELLIoTr v. BAX-IRONSIDE, [1925] 2 
K. B. 801; 94 L. J. K. B. 807; 183 L. T. 
624; 41 T. L. R. 631, O. A. 


Annotation -— As to al) Consd. Kettle v. Dunster & Wakefield 


763b. oo 


43 T.L. 7 

‘“* Receiver ’’ added after signa- 
ture.|—Pitf., who had been appointed re- 
ceiver on behalf of the debenture-holders of a 
co., sued defts. as acceptors of bills of ex- 
change, which were signed by “‘ R., Receiver, 
F. Ltd.” as drawer. They had been accepted 
in respect of goods supplied by the co. to 
defts., & pltf. had stated that it must be 
‘Sclearly understood that I am in no way 
accepting any liability or responsibility what- 
ever in respect of the orders themselves’ :— 
Held: (1) the above were not “ surrounding 
circumstances ’’ from which the intention of 
the parties could be inferred, & such intention 
must be gathered from the terms of the docu- 
ment alone; (2) the words ‘‘ Receiver, F Ltd.’’ 
were words of description only, & the bills did 
not purport to have been drawn on behalf of 
the co.; (3) pltf. was entitled to recover 
against defts. upon the bills.— KETTLE v. 
DunstreR & WAKEFIELD (1927), 138 L. T. 
168; 43 T. L. R. 770. 





Part X.—Consideration. 


Add. Annotation :—As to (1) Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 


801. Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 A. C. 1. 


Add. Annotationa :—Refd. Robinson v. Marsh, 803. Add. Annotations :—Distd. Burrell v. Leven 


[1021]2 K. B. 640; Sutters v. Briggs, [1922] 
1A.C. 13 He Farrow’s Bank, [1923] 1 Ch. 41. 


786. Add. Annotation :—Mentd. Allen v. Royal 


ee & added the words “ Pres.” ( ness 


were in fact the president & secretary 


Bank of Canada (1925), 41 'T. L. R. 625. 


eoy ** after thelr signatures & 


of tho co. rcapoctively :—Held: tho 


notes were inado by the co —ScHAFFER 
vw. Turnpy, Smirn & Co., Lrn, (1924) 
Lan L. i, 468; 1 Ww, W. R, 13.— 


763 vc. 

** Seerelary"’ added after stqnaturcs. -—-A 
romissory note was gianted fu the fol- 
owing terms: “ Four months after dato 
we promise to pay... .[C 1D.] Director, 


. eee 

mpire Lid.” he body of the note 
& the words appendad to the signatures 
had all beon written by the same per- 
son, not one of the signatories, before 
signature :—/Held 


wore 


HENDERSON, [1924] S. OC. 648.—SOOT, 
7638 v —_—— 

Proprietor added after signature. }— 

A suit was brought on three hundis run- 

ning in the following form 


aftel 


or order the eum of 
for value received in oash (signed) 


GQ. & B Yrienda, 3. Rd. Bomba 

No.4" —Veld y, 
on these hundis was G 
signed them & not any alleged firm 








vc ** Director” & 


479.—CAN 
The Fraserburgh 


. & HOoLLaAnn 


* the two signatories 
personally Hablo.—BREBAFR  ». 





** Managing 


** 56 dava 


date I promise to pay 8. C. F., sx. Giring credtt.)—In an action 
upon promissory notes made by defts. 
bueband & wife, in favour of pltfs. 
wholesale merchants, it 
in Mar. 1921, the wife d 
been carrving on a retail business, 
made an assignment under the Bkpcy. 
Act, & shortly afterward 
und her debte at 


R.’s 600, only 
Managing Proprietor, 


the onl rson Hable 
are who had 


passing under the name of GQ. & B, ropoaa] to com 
en 6, Ly 


etor, otc., were meroly a 
escription of his occupation & busi- 


& the words Menogin Pro- , thiy f 
as a | equal mon 


address —SiTaRaAM 
PADHAYE v. CHINANDAS FATEHCHAND 
(1928), I. L. BR. 52 Bom. 640 —IND. 


PART X. SEOT. 1, SUB-SECT. 3. 


798 1. Forbearance to sue—Surety.}— 
Held : the giving of a note to avoid suit 
contituted deft. a principal debtor, & 
his equities us a surety were gone.— 
ALIIANCR TRuBr 


Co. %. 
[1920] 2 W. W. R. 800; 15 Alta. L. R. 


PART X. SECT. 1, SUB-SECT. 4. 


st. Extension of credit.J—FULLER & 
(N. 8.) (1910), 9 
E. L. R. 110.—CAN. 


PART X. SECT. 1, SUB-SECT. 5. 
av. Sale of improvements by quté- 


claim deed.|—- DBE v. MORXNRAULT 
(1920), 48 N. B. R. 20 
$13.—CAN. 


0; 65 D. L. R. | in respect 


ap 


5 centa in the doilar, to be paid in ten 
en The oom- 
position was duly approved by the ot. 


290 


(1926), 42 T. L. R. 407; Richardson v. Mon- 
crieffe (1926), 48 T. L. R. 82. Refd. Robinson 
v. Marsh, [1921] 2 K. B. 640; Sutters v. 
Briggs, [1922] 1 A. C. 1. Mentd. Jeffrey v. 


Pltfs. were among the creditors. The 
debtor did not complete the com- 
position payments witbin the times 
proposed, & the final pavment was not 
made until Aug. 1923. After the 
composition was approved, the debtor 
continued to do business, & made some 
nurchases from pitfa. In Sept. 1922, 
he debtor proposed to buy a large 
quantity from pltfs. on credit, but 
pitfa. refused to give credit for the 
quantitv desired unleas defts would 
make some settlement of the old debt, 
i.e. the unpaid balance of plitfs.’ com- 
pound claim. Deftse. thereupon signed 
the promissory notes now sued upon, 
delivered them to pltfs., & received a 
new supply of goods upon the credit 
they desired :—ficid: the notes were 
not made for the accommodation of 
pitfs.; but, though resenting a 
compromi debt, were in fact made 
in consideration of the giving of credit 
of tho new sale, & that was 
sufficient consideration to support the 
notes & to render defts. Hable.— 
CHAMANDY BROTHERS, LTD. v. ALBERT, 
{1928} 2 D. L. R_ 577; 62 0. L. R. 
105; 10C. B. R. 32.—CAN. 


KRISUNA 


—d 


JOHNSON, 


t. who had sy. Delivery up of void bill. }— 
Valuable consideration for a bill of 
exchange may consist in the delivery 
up of another bill which the person 
taking the former bill was entitled to 
keep, even though the bill delivered 
up was vold.— RoYvaL BANK OF CanwaDAa 
v. GROBE & WALBRIDGE (Alta.), (1928) 


@ made a 


Vol. 


Bamford, 1921] 2 K. B. 851; Greenhal een v. 902. 
Foe Bank of Manchester, 1924) 2K. B. 

8238. Add. Annotation :—Refd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 

826. Add. Annotation :—Mentd. Fettes v. Robert- 
son (1921), 37 T. L. R. 581. 

8388. Add. Annotation :—Mentd. Holt v. Markham 
(1922), 128 L. T. 719. 

887. Add. Annotation :—Refd. Sutters v. Briggs, 917. 


{1922} 1 A. ©. 1. 


859. Add. Annotation :—Mentd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 


868. Add. Annotation :—Consd. Jones v. Waring & 


Gillow, [1926] A. C. 670. 
895. Add. Annotation: 


—Refd. Allen v. 


922. 


Royal 


Bank of Canada (1925), 41 T. L. R. 625. 


896a. 





Under 1882 Act, s. 21 (2)—Payee.]— 


935. 


The original payee of a cheque is not a 
“* holder in due course ’’ within the above sect. 
—Jonus (RK. E.), Lop. v. WARING & GILLOW, 
Lrop., [1926] A. C. 6703 95 L. J. K. B. 013; 

135 1p. T. 5483 42 T. L. RN. 6445; 70 Sol. Jo. 
756; 82 Com. Cas. 8, H. L.. 


942. 


943. 


VL.—Bills of Exchange. Cases 808—845. 


Add. Annotations :-—-Consd. Sutters v. Briggs, 
[1922] 1 A. ©. 1. Refd, Brown v. Swan 
(1921), 837 T. L. R. 787; Robinson v. Marsh, 
{1921} 2 K. B. 640. Mentd. Jeffrey ». Bam- 
ford, [1921] 2 K. B. 851; Maskell v. Hill, 
[1921] 3 K. B. 157; Cohen v. Hall, [1922] 
2K. B. 87; Ford v. ’Blurton, Ford v. Sauber 
(1922), 38 T. 1. BR. 801; Scranton’s Trustee 
v. Pearse, [1922] 2 Oh. 87. 


Add. Annotations :—Consd. Auchteroni vu. 
Midland Bank, [1928] 2 K. B. 204; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 


Add. Annotations :—Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. 8B. 244. 
Mentd. Falcon v. Famous Players Film Co. 
(1925), 42 ‘T. L. R. 91. 


Add. Annotation :—Refd. Humphrey & Jvon- 
man v. Kavanagh (1925), 4t T. LR. 378. 
Add. Annotation :—Refd. Suttors v. Brigys, 
(1922) 1 A. GO. 1. 


Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de Touquet aris- 


Annotation ’ —Refd. Lloyds Bank v. Chartorod Bank of India, 


Australia & China, [1929] 1 K. B. 40 


897. Add. Annotation :—Apprvd. Jones v. Waring 


& Gillow, [1926] A. ©. 670. 


899. Add. Annotation :—Refd. Jones v. Waring & 


Gillow, [1926] A. C. 670. 


901. Add. Annotation :—Consd. Sutters v. Briggs, 


[1922] 1 A. C. 1. 


3D. L. R. 03 ; [1928] 2 W. W .R. 55.— 
CAN. 


sz. Credit given to third parly.|—B., 
having an unauthorised loan 
applt. bank, of which he was a director, 
& wishing that it should cease to appear 
me the books, persuaded the first resp. 

to sign a Las teat note for Rs. 20.000, 
dated Deo. 22, 1917, in favour of the 
bank; KB. promixed that Pgh would 
himacif pay the principal & Interest. 
The note was credited by the bank to 
B., the first resp. receiving no part of 
tho money. On Dec. 23, 1918, HB. 
perc to the bank wu sum out of which 
he bank allocated Rs. 908 to the pay- 
ment of the interest due upon the note. 
B. had notice of that allocation & 
adopted it in his own books On 
Aug. 9, 1921, appit. bank sued the tirst 
reep. upon the note :—~JIeld : the firat 
resp. was liable on the note. The 
giving of credit by the bank to LB. was 
consideration.—NaTIOvVaAL Bank OF 
Uprer INDIA ¥. : ANSIDITAR (1929), 
L. R. 57 Ind. App. 1, P. C.—IND. 


PART X. SECT. 2. 





$44 fi. -}+—CANAaDIAN BANK OF 
COMMERCE v. ye el (1923), 66 
N.S. R. 347.—CAN 


PART X. SECT. 3. 


855 i. Liability he accommodating 
aes card notice of dis- 


?. }-—-Copvi Ce. v. JORDAN, 
(1923), 1 W. Ww Rr. 1280; 
694.—CAN. 


63 D. L. R. 
856 vi. —-—- —— 


Sub 
oe not AP pga fo benefit of col- 
lateral MITH wv. FRALICK 
atin 5 Gr é 61. -—CAN. 


Right of bebe party — 
To eid Of Waren ouee woot | mdorded 
by aroceoneldied Got, party IE eld: pitt. 
could not recover, for there was no 
debt contracted at the time of the 
indorsement.—COCKBURN v. SYLVESTER 
(1877), 1 A. R. 471.—CAN. 


PART X. SECT. 5, 


806 iv. ———.)-- UNION Bank 
OF CANADA ¥. ANTONIOU, [1921] 1 








2K. OB. 


Plage v. Baumgart (1927), 96 T. J. K. B. 789. 
Apid. Carlton Hall Chib v. Lawrence, [1929] 
1st. 


Mentd. Aksionairnoye Ob- 


achest vo A. M. Luther v. Sagor, (1021]3 K. B. 


0465. 


15 hank. L. KR. 430.--CAN. 

896 vi. -— —~.J-— AILAHABAD 
Bank, Lrp., panne vo. RATIAM Cirann 
eA” LA (1927), I . 2 8 Lab. 702. 


897 vi. +] 
v WARK, 1924), 1 D. L 
N. H.R. 292.— CAN. 

897 vil. ——- ——.]—MARAIALL v. 
Rogers, (1924) 1 D. L. 2. 888.- CAN. 

897 vill. --- - — -.]- The original 
payee of a cheqnuo fx ‘not & holder in 


32; Robinson v. Marsh, [1921] 2 KX. 8. 640. 
oh Annotations : ~—Refd. Maskell v. TYill, 


fiazty 3 OK. B. 1573) LLumphery vo. Wilson 
| (1029), 141 Ta T. 469, 
W. W. 0. 649; 56D. L. RR. 338; 61 l nogotfating it he nust have enowlecge 
S.C. me 253.—CAN. of the facts or a snspicion of somo- 
896 —— ——. We ker v. thing wrong combined, with a wilful 
from Munriarse. [1922] 2 W. W. R. 725; neglect of tho means of Kctiowlentet = 


Royal BANK OF CANADA D Grong & 
WaLpnripas (Alta } {1V2K}) 38 1D. b. 1t 
O04; {1928 2 Ww. . R 55.-—-CAN. 


wip. diy he - — .} ~IMPLRIAL 


itvat aT Cy LAY are ei 
aTD. UND. . i. 839, 
SU TRL 0. La Ie 45%.—-CAN, 


ik (p. 141) i. —-- Provate arrangement 
betacen parties Noterpreeacd on face o 
instrument | ~ Au open letter of cred 
was granted to W., trader, on the 
guaruntes of T. & M., morchants, upon 


due course. —JOHNSON v. JOHNSON, 8H agrcement. not exproased in the 
(1928) 2 D. L. Ht. 531, 912; [1928] letter, that W should buy produce & 
TW. W. RL 7783 (1988) 2 WLW, RR consign bills of ladiiug & polley of lusur- 
63. 23 Alta. L. R. ds, CAN. ance endormed to ‘'T, & M., a4 security, 


907 i. ** Complele & requlur on face 
of 1t°’-—Instrument myned un blank. - 
A party who knows tbat a note has 
becn algae? in blank & negotiated to 


W., in fraud & violation of thelr agree- 
ment, drew bills under the letter, & 
indorsed for value to the Merchante’ 
Bank of Halifax, who had no notice 
tha ahove nurmmant - eld 


Instrument is not to be 


holder in due ___.--. : 
; affectod by any private arrangement 
ene (1922), Q. R. 34 K. B. 458. which the parties to it fie not choose 
uo upon 0 TAC 0 2 AOCUINEGN 
913 jii. —— —-—.}—Pltf. purchased jf kt were Intended to Umit W. in the 


8 1916 model motor-truck fran G. A 
cash payment was made on account & 
promissory notes given for the balance. 
GQ. assigned the ment & notes 
to defta. for valuable considcration, of 
which pitf. had due notice. Later pitf. 
found the truck was a 1913 model but 
continued to use it. He then brought 
an action for cancellation of the notes: 
—Held: defte. were holders of the 
notes in due course & had discharged 
any onus for the fraudulent conduct 
of G. of which they had no notice.—- 
FRASER 0. MoGRKGOR gonero & 


use of the letter of crodit as bet woen 
him & the world at large, to a use for 
mercantile Pospores connceted with the 
deel a of the produce, it would have 

een very osey to have exproased on 
the fuce of the Jetter of credit that It 
was to be accepted if presented mc egm- 

anled by bills of Jadimg & poloy of 
Insurance. — Marenanis UankK OF 
HaLivax v. WISTFR (1398), & Nfld. 
L. RR. 30.-- NFLD. 


PART X. SECT. 6, SUB-SECT, 2.—A. 


THowas, Lp. é : , 306. 940 i. Smuggling }—WALLBRIDOE v. 
—OAN. (1982), 31 B.C. R. 3 Fo..ett (1416), 2 U 2 KR. 280.-—OAN. 
913 iv. ——  ——.}—Bank o. 942 i. Gaming - Gambling in grain 


eee v. C 1927) N. 
916 vi, —-- ——.}--In order for a 
person to whom a dill or note fs 
negotiated to be affected with notice 
of a defect in the title of the person 
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futures.) Promissory note unenforce- 
able.- HANK OF TORONTO v. Swrrst Y, 
BANK OF oe 0. COCHRANF, BANK 
uF woe » Borys, [1927] ¢ 

7s B07 : s 21 Sask. L. hk. 670 - 


Cases 946a—1182. 


946a. Compounding felony.])—GUIBORN v. IEL- 
Lows (1717), 2 Eq. Cas. Abr. 160; 6 Vin. 
Abr. 408, pl. 20; 22 EH. R. 136, L. C. 


Add. Annotation :-—Mentd. Maskell v. Hill, 


959. 
[1921] 8 K. B. 157. 
960. 


1 A. O. 1. 
BK, B. 157. 


964. Add. Annotation :—Apld. 


Add. Annotations :—Reid. Robinson v. Marsh, 
(1921] 2 K. B. 640; Sutters v. Briggs, [1922] 


Mentd. Maskell v. Hill, [1921} 


Cooperstein, [1926] Ch. 657. 


971. Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 A. O. 1. 


995. Add. Annotation :—Consd. Jones v. Waring 


& Gillow, [1926] A. C. 670. 
1088. Add. 


[1920] 3 K. B. 402; 
[1920] 1 Ch. 348.” 


Add. Annotations :—-Refd. Maclaine v. Eccott 
Mentd. Buerger v. 
New York Life Assce. (1927), 96 L. J. K. B. 
930; Jaeger v. Jaeger Co. (1927), 44 R. P. ©. 


(1924), 132 L. T. 173. 


946 fii, - -——.J~ MaACWILLIAMA  v. 
Higaina, (1927) 2 D2. 1. 780s (1927) 
ee W.R.7725 36 Man. L. R. 458.— 


946 iv. -J—Promilssory note un- 
enforceable. The fact that the magis- 
trate consentod to the withdrawal of 
tho charge fs immaterial.—_BECKER t. 
BRACUMAN (Alta.), ell 27.1. Kh. 


m. Read now “ 946a i.” 


ni. Transaction in breach of licensing 
laws.| —Held : pltfs. could not recover 
on bills of exchange given in payment 
for intoxicating Hquors sold by their 
agent in a lecal option district.— 
WiILSon Co. 0. MAYFLOWER BOTTLING 
Co. (N. 8.) (19183), 13 KH. OL. Re. 489; 
14 Dd. LL. AQ. 711.—~-CAN. 

n ii, - -] -2leld: thero was no 
logal considmation for the chequo on 
which pitf. sued, & he could not 
recover. SKALE tt. BROKER, [1926] 
TD.L.R.723; 590. L. R. 551. —CAN. 


PART X. SECT. 6, SUB-SECT. 2.—B. 


958 iv, --—— --—-M. drew a 
cheque, crossed “ not negotiable,” & 
vayable to D. or order, & delivered it 
oD. in payment of money won from 
him by 1). under a wagering contract. 
}). indorsed the cheque to R. but upon 
presentment to M. for payment it was 
dishonoured :—Iladd : the — chequo 
having been given for a consideration 
whieh by virtue of Gaming & Betting 
Act, 1912, was not illegal but. merely 
vold, D. had acquired a good title to it, 
& therefore that R. was entitled to 
recover its value from M.—lonerrs 
vw. MALOUE (1929), 20 8 Ro N.S. OW, 
179; 46 N.S. W. W. N. 61.—AUS. 


sb. Amount recoverable.|——Whero tha 
consideration for a promissory note as 
botwoen the maker & payee was 
illegal & judgment is recovered thereon 
ngatinst the maker by a holder in due 
course who took it from the payee as 
colluteral security for a debt, the 
umount of the judgment should be 
Hmited tothe amount ofithe transfcree’s 








Annotation :—Refd. 
Williams (1928), 139 L. T. 22. 

1087. Annotations :—Delete ‘‘ Barwick v. S. E. & 
O. Ry. Cos., [1920] 2 K. B. 387; Bombay & 
Persia Steam Navigation Co. v. MacLay, 

Markwald v. A.-G., 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


437; Sassoon v. International Banking Corpn., 
[1927] A. O. 711; Dobell (C. G.) & Co. v. 
Barber & Garratt (1930), 47 T. L. R. 66. 


1088. Add. Annotations :—Refd. The Penelope, 
{1928] P. 180. Mentd. French Marine v. 
Compagnie Napolitaine d’Eclairage et de 
Chauffage par le Gaz, [1921] 2 A. O. 49+. 


Greenberg v. 


628. 


1054a. 





Bernard _ v. 


171. 


present {ndebtedness to the holder. 
‘ho same result follows cven though 
the original transaction was not illegal, 
where the maker has already paid the 
amcunt of the note to the payee.— 
Ro.1in BANK OF CANADA v. GROBK & 
WALBRIDGE (Alta.), (1928) 3 D. LR. 
03; (1928) 2 W W. R. 55.-—CAN. 


PART X. SECT. 7. 


993 v. Aasignment by 
vendor of righta under contract to third 
party—Property in goods never passing 
to purchaser.)-—-MONTICKLLO STATE 
BANK 0. KILLORAN, (1920) 3 W. W. BR. 
54 2.- CAN. 








PART X. SECT. 8, SUB-SECT. 1. 





si. Verbal agreement that note 
be operative only on happening of 
specifi event.J—- DENNIB v. IvEY & 


Boyer, [1920] 3 W. W. BR. 744.— CAN. 


8 ii, —-— Note given to show fictitious 
assels—Estoppel of maker.}—HAy_ vv. 
ALLEN, [1921] 1 W. W. ht. 33.—CAN. 


alii, ——.)—K1.012 v. JOUAN, [1925] 
3 ]). L. R. 105.—CAN. 


s iv +}—-DEVLIN v. Moonrn’s 
MILLS CREAMERY, LTD. (N. B.), (1927) 
3 bo. L. R. 479.— CAN. 





PART X. SECT. 8, SUB-SECT. 2. 


1040 ii. —~—.]— Tho 
maker of a post-dated cheque the con- 
sidoration for which has failed & pay- 
ment of which ho has stopped, ts liable 
thereon to a bank which 10 good fuith 
& without knowledge of the facts 
has bofore its date received it by in- 
dorsement from the payee & given 





BP sRsI SD atasar A LA A VEU 


90) 2 W. W. R. $97; 52D. 1 


qa (D- 164) i. ——— —-— With- 
drawalofretainer.}— Therulethat partial 
failure of consideration for a promissory 
note isa defence pro tanto, as against an 
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| 


| 


1052. Add. Annotation :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

1053. Add. Annotation :—Distd. Guildford Trust 
v. Pohl & Maritch (1928), 72 Sol. Jo. 171. 
Refd. Blay v. Pollard & Morris, [1930] 1 K. B. 


1054. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. O. 670. 

——_— ——.]|—GUILDFORD 

Lrp. v. Post & MaritcH (1928), 72 Sol. Jo. 


TRUST, 


1098. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 'T. L. R. 625. 
1096. Add. Annotation :—Mentd. R. v. Jenkins, 
R. »v. Evans-Jones (1923), 87 J. P. 115. 
1123. Add. Annotation :—Mentd. Maskell v. Till, 

(1921] 3 K. B. 157. 
1182. Add. Annotation :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. . 


imiunediate party, only when the amount 
of the note roferable to such partial 
failure is ascertained & Hquidated, was 
appliod herein to an action on a note 
given a sulr. on being retained to con- 
duct the defence to a charge which was 
withdrawn before the dato »sct for 
trial, but with respect to which the 
solr, prepared for trial—Krauss *. 
Luck, [1928] 1 2. Le. Re 1132; 
[1928]}1 W.W. RR. 1845 22 Sask. L. 2. 
374,.—CAN 


PART X. SECT. 9, SUB-SECT. 1. 

1058 ili. ——-- ——-.]}—ltoyat. BANK 
v. WANNAMAKER (Ont.), [1929] 4 
D. L. RR. 999.—CAN. 

1059 xv. -J—Where notes were 
nollities for fraud, & the signer was not 
estopped by any negligence on her 
ak :—Held: the third party, al- 

hough a holder in due course, had no 
right to recover from her.— DUNSHEA 
v. ea [1922)} N. ZL. R. 1032. 

1059 xvi. -——-.]—-Where there was 
a defect in the payee’s title, of which 
the Indoreee had notice :—Held: he 
was not entitled to recover.—DAR- 
ROCK t. BurNs (1927), 48 N. L. KH. 
320.—S. AF. 


PART X. SECT. 9, SUB-SECT. 2. 


1073 i. —-—— Husband & wife.j|-— 
Fryers & Co., Ltn. v. STEEVES (N. B.), 


PART X, SECT. 10, SUB-SECT. 1. 


1093 i. Add * varied, [1917 1W.W. 
R. 1177." 


PART X. sia 10, SUB-SECT. 2.— 


1006 ix. ~}—Fraud is no 
defence where an action on a note is 
brought by a holder in due course. It 
merely shifta the burden to pltf. to show 
that he took the note before maturity, in 
good faith, for value & with no notice 
of the fraud.—CaNADIAN BANK oF 
COMMERCE vt. PEEBLES, [1924] 1 P. L. 
RK. 225.—CAN., 











Vol. VI.—Bills of Exchange. 


Cases 1161—1334. 


Part Xl.—Negotiation and Transfer. — 


1161. Add. Annotations :—Refd. Sutters v. Briggs, 
Mentd. The Joannis Vatis 


[1922] 1 A. C. 1. 
(1921), 91 L. J. P. 182. 


1163. Add. Annotation :—Refd. McDonald v. Nash, 


[1924] A. C. 625. 


1178. Add. Annotation :—Refd. Sutters v. Briggs, 


[1922] 1 A. C. 1. 


1188. Add Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 601. 


1190. Add. Annotation :—Refd. Robinson v. Marsh, 


[1921] 2 K. B. 640. 


1196. Add. Annotation :—As to (2) Consd. Repub- 
lica de Guatemala v, Nunez, [1927] 1 K. B. 


669. 


1248. Add. Annotations :—Consd. Re Gooch, Ez p. 
Refd. McDonald 


Judd, (1921] 2 K. B. 593. 
v. Nash, [1924] A. C. 625. 


1250. Add. Annotations :—Apld. Re Gooch, Ex p. 
Judd, [1921] 2 K. B.593. Apprvd. McDonald 


v. Nash, [1924] A. C. 625. 
1254a. 











PART XI. SECT. 4. 


holder of a promissory note & entitled 
to suc on it. in his own name, pitf. 
must be either the payee or the 
indorsee in possession of the note.— 
BARNEY v. LAvuZON, [1923] 2 W. W. R. 
19.—CAN. 


m (p. 188) f. —--—— Assign- 
ment to evade counterclaim.) —Deft. 
made a note in favour of C., who lost 
it. C. made an assignment of it to J. 
in order that J. might bring an action 
thereon & so prevent deft. bringing a 
counterclaim against C. Just before 
trial the note was found & indorsed 
to J.:—/eld: C. must be joined as pitf., 
& doft. allowed ot bring in his counter- 











olaim.—JoNnErs & COLQUHOUN tv. FINCH 
(1922), 66 D. L. R. 822.—-CAN. 


m(p. 188) fi. --—~ ----- 
ment in consideration of advancea— 
Advances repaid.)-—Held: an action 
might be brought either in the name of 
the indorser or bolder.—CLow v. DOULL, 
[1920) 1 W. W. KR. 1060. —CAN. 


m (p. 183) iii. ** On account 
of’? payee. —-An indorsement was not 
struck out & action was brought on the 
note In the name of the payee. At the 
trial tho judge allowed pltf. to amend 
by adding the indorses as co-pltf., deft. 
having objected that plitf. had no right 
of action; & judgment was given 
for the indorsee, but costs were given 
deft. against the payee, the original 
pltf. Deft. appealed on the grounds 
that no amendment should have been 
allowed, & pltf. was not entitled to 
judgment. Appeal dismissed.—JAck- 
SON MACHINES, LTD. v. MICHALUCK, 
(1922) 2 W. W. Rh. 572: 67 D. L. 
182; 15 Sask. L. R. 467.—CAN. 

d (p. 189) i.—Payee of cheque.}— 
BELCHER v. Dixon, [1923] N. Z L. RR. 


273.—-N.Z. 


PART XI. SECT. 98. 

ei. —— Bank seiling asselea to 
another bank.}—Where one bank eells 
ite assets to another bank under Bunk 
Act, ss. 99 to 111, & the agreement for 
sale has been approved by the Governor 
in Council, the purchasing bank may 
sue in its own name in respect of a 
promissory note, part of the assets 
acquired, notwitbstanding that the 
note has not been indorsed by the 
selling bank as required by Bills of 
Exchange Act.—BaNK OF gees 


Indorse- 








vw. IrRvINE & FEINATEIN, 
D.L. R. 752; 2W. W. R. 1047.—CAN. 


| 


.}—A testator gave a promissory 
note to G., saying he wished to provide other- ! 


his will, appointing G., with others, his oxor., 


«& to whom, after payment of legacics, he 


| wise than by will, for pltf. & afterwards made 


bequeathed a moiety of his personal cstate. 


G. having made some payments on account 


to the pitf. afterwards danied ber title :— 
Held: he was a trustee of the note for pltf.—- 
Luoyp v. CHUNE (1860), 2 Giff. 441: 8L. T. 
366; 6 Jur. N.S. 1365; 66 E.R. 184. 


Annotation :—~Expld. Re Whitaker (1889), 48 Gh, DD. 119. 


1806. Add. Annotation :—Refd. 


Re Wethered, 


Ez p. Salaman, [1926] Ch. 167. 


1312. Add. Annotation :— Consd. 
v. Westminster Bank, [1027] 1 IK. B, 800. 
1818. Add. Annotation :—Refd. Sutters 1. Briggs, 

[1922] 1 A. G1. 
1319. Add. Annolation :—Refd. Robinson v. Mid- 


Importers Co. 


land Bank (1925), 41 T. L. R. 402. 


1324. Add. Annotations :—Refd. Sutters v. Briggs, 
{1922} 1 A. O. 1. 


Mentd. The Joannis Vatis 


(1921), 91 L. J. P. 182. 


—_ — 





PART XI. SECT. 15, SUB-SECT. 1. 


8g. “ Indorsea” writien opposite 
signature.|}—A promissory note was 
signed by W. & M. on tho face of the 
bote & opposite M.’sa signature the 
word “ indorsed ’? was written by a 
salesman in the servico of pltf. co., to 
which tho note was mado payable :— 
Held: M. did not sign the note with 
the intention of Indorsing it, but as 
maker, though as between him & W. 
oaly as a surety, & the word “ tn- 
doreed *? was merely a memorandum 
intended to show that M. was a 
snrety.—Gornig (A. VD.) Co., LTp. v. 
WHITFIELD & MicnauD (1920), 48 
Oo. L. R. 605; 58 Is, L. R. 326; 10 
YO. W. N. 336.—CAN. 


k i, Of company.}—If a co. 
authorises that ites bank may accept for 
deposit cheques “ purporting to be 
indorsed by any one director or the 
secrotary or treasurer,” an indorso- 
ment is good which is made by one 
who is o director & secretary though 
he doeca not purport to sign as director 
oy secretary.— UNION BANK OF CANADA 





vw. TATrERSALL, [1920] 2 W. W. Kk. 
497; 52D.L. R. 407; 15 Alta. L. HK. 
350.—CAN, 


kif, ——— -——.]—BRECHT v. HEF- 
FEL, {1923} 3 D. L. R. 40; 2W.W. RR. 
1135.—CAN. 

kc iii. -—IMPRRIAL RANK 
OF CANADA v. DENNIS, [1925] 3 D. L. Ik. 
488; 570.1. lt. 203.——CAN. 

k iv. --FIDELITY TRUST 
Co. v. TERMINAL LAND & INVESTMENT 
Co. (Ont.), [1927] 4 D. L. R. 532.—CAN. 

sj. Afember of syndicate.J—An in- 
dorsement by one of the members of a 
syndicate, carrying on the business of 
travelling a stallion, in the syndicate’s 
name of a promirsory note rnade pay- 
ablo to the syndicate or its order :— 
Held: to be a valid indorsement.— 
RILeyY oe. REED, (1925) 2 D. lL. R. 737 5 
{1925} 2 W. W. R. 286; 19 Sask. L. H. 
366.—CAN, 


PART XI. SECT. 15, SUB-SECT. 3.—A. 


13115. Muat be written on instrument 
—Writing on face of note.}—Where the 
intention of all parties {a that a signa- 
ture is for the p of indorserent, 
it makes no difference where the 
signature is laced.—-SIMONIN  ¥v. 
PHILION, {1922] 2 W. W. BR. 1280; 66 
D. L. R. 673.—CAN. 
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1884. Add. Annotation :-—Consd. McDonald ov. 
Nash, {1924} A. OC. 625. 


ee ee ee ee eee 


sk. —-— Allonge.J— Beforo finding 
that a sheet of paper is an allonge to a 
promissory note, the ct. should 
serutinioo the evidence & material 
with the groatest care, & the ovidence 
in favour of such a finding showd be 
of tho strongest character.- BAKBNEY 
®. LAUZON, (1923) 3>D. L. RR, 1403 


2 W. W. Rh. 1v.— CAN. 


1313 i. AMlust be siyned - Name tmia- 
spelt —In cheque—Name properly apelt 
tn endorsement.) —-Although the word 
“HMmited ’ be omitted from a payee 
co.’s name in a cheque, there belog no 
doubt of the co. boing tho Intended 
payee, an indorsement of the cheque ia 
offective by the proper signature of 
the payee on the back of it. — UNION 
BANK OF OANADA ¥. TATTERAALL, 
407; 15 Alta. L. R. 350.~-CAN, 


PART XI. SECT. 15, SUB-SECT., 3.--E. 

sl. Afler advance made-- elation 
tack.)- Held: the Iindorsement related 
back to the tinge when the note wag 
given & the muney pald.— CANADIAN 
BANK OF COMMERCE t, COLWELL (10923), 
56 N. S. h. 347.—CAN. 


PART XI. SECT. 15, SUB-SECT. 4. 


1356 i. * Pay to order of M. 
Bank to credit of " payce.|--Hell: a 
restrictive indorsemont, & the indursee 
& holder Is not entitled to recover from 
tho maker, who bas pald in good faith 
the amount of the note to the payeoe.— 
MERCHANTS BANK OF CANADA 0. 
Brett, (1923) 2D. 1. R. 264: 32 Man. 
L. RR. 6295 [1925] 1 W. W. It, 607.— 
CAN. 

ri, ——— —— —..J—O’'DONOGHURB 
v. EIEMBROFF (1871), 19 Gr. 95 —CAN. 


PART XI. SECT. 16. 


1366 ii a. The right 
which the tran+ferce for value of a bill 
has under Billa of Lvchange Act, 
a. 61 (J), to have the endorsement of 
the transferor dots not oblige the 
transferor to give an unqualified en- 
dorsement unless there is some contract 
or equit y which requires bim to assume 
personal responribility on the bill.— 
Scorr v. ERERGUCHON, (1928) 3 D. L. R. 
703; 2W. WR 373 238.L. &. 51%. 
— CAN. 

PART XI. SECT. 17. 

1367 iff. ——— Apparent cancellation 
of tndorsement.J—Held > it is for the 
holder to prove in order to establish 





ae. eee 


Cases 1888-1851. ENoiisH anD Empree Dicest SUPPLEMENT. 


Part XIl.—General Duties of Holder. 


1888. Add. Annotation :—Mentd. The St. George, National Provincial Bank (1927), 96 L. J. 
[1926] P. 217. K. B. 801. . Se Oe ne eee 

1807. Add. Annotations :—Refd. Jaeger v. Jaeger 1490. Add. Annotation :—Mentd. n ite, 
Co. (1927), 44 R. P. ©. 487; ba Siete od Ex n. Des Olivaes, [1929] 1 Ch. 221. 
International Banking Corpn., 1 927] A. C. 1628. Add. Annotation :—-Mentd. Brown v. Swan 
711. Mentd. Maclaine v ecott (1924), 182 (1921), 37 T. L. R. 787. 


L. T. 173; Buerger v. New York Life Assce. 1629. Add. Annotation :—Mentd. Sutters v. Briggs, 
(1927), 06 L. J. K. B. 930; Dobell (C. G.) & [1922] 1 A. ©. 1. 


Co, v, Barber & Garratt (1930), 47 T. L. R. 66. 4987, Add. Annotation ;—Mentd. Joachimson v. 
1407. Add. Annotation :—Refd. Joachimson v. Swiss Bank Corpn., (1921) 8 K. B. 110. 

Swiss Bank Corpn., [1921] 3 K. B. 110. 1638. Add. Annotation :—Refd. Smith v. Wood 
1418. Add. Annotation :—Mentd. Joachimson v. (1928), 139 L. T. 250. 

Swiss Bank Corpn., [1921] 8 K. B. 110. 1664. Add. Annotation :—Mentd. Robinson v. 


1459. Add. Annotation :—Refd. Baines v. National Midland Bank (1925), 41 T. L. R. 402. 
Provincial Bank (1927), 06 LL. J. K. B. 801. 1688. Add. Annotations :—-Mentd. Goldman v. Cox 


1461. Add. Annotation :—Refd. Baines v. National (1924), 40 T. L. R. 744; Jones v. Waring & 


Provincial Bank (1927), 96 L. J. K. B. 801. Gillow, [1926] A. 0. 670. 


1463, Add, Annotation :—Refd. Baines v. National 1715+ dd. Annotation :— etd. Brown v. Swan 


Provincial Bank (1927), 96 L. J. K. B. 801. | 1751. Add. Annotation:—Mentd. Baines 
1477. After this case add ‘‘ Bill accepted payable National Provincial Bank (1927), 96 L. J. 
at bank—Presentment over counter—Validity.] K. B. 801. 


—See Bankers, No. 600a, ante.” 1851. Add. Annotation: —Refd. The Hayle, 
1488. Add. Annotation: — Mentd. Baines 1. {1929} P. 275. 


his title by moonay of Lills of Kxohange dimiege to a through non-present- ne fe —— —-—— Coupled with 
Act, sa. 143, 144, that the apparent mon. —CLtow v. Dovunt, (1920) 1 pequeat mé.}—Held : sufficient to 
cancellation waa not intended tu be one. W. WwW. R. 1080. —CAN. ad ian Nanio for payment pole 
Taio, aw. We Wg ene A ae hoeteatprs ene previous meat to 

: ~L. R. P - . 10, ve the statutory notice o onour. 
572; 16 Alta. L, It. 171.—CAN. Se es on ree HNastnoM, IMPERIAL DANK Oo TRueTs & GuA- 


i. ——.}—Gu 
NTEE Ov. (1021) 1 W. W. R, 801 ; 
PART XI. SECT 2, SUB-SECT. 1. (1824) 2 W. W. H. 883,—OAN. Bt DL. B93 : tw Ree 


, amare! v. ad 

Opell tos ee pare, PAnur it) PART XIL SECT. 2, SUB-SECT. 11. 53. ——- —_- ——.} -It there is no 

All. 809.—IND. pi. -}—Owing to thelong period express promise, yet there may 
of Prime before presenting a note for auch an admission. of llabiitty as to 
PART XII. SEOT. 2, SUB-SECT. 2. Payment, & in the absence of evidenco warrant the ot. in inferring that notice 
A. (b). of ene ey ina. mneer bad es fis was rage ra sheeple & rd ne 
ees Vee = was given naorsed *-——it¢e 2e : purpose 8 nO enou®g: show 
Pert Sc orithe ene lat in rou dorscr was discharged——BAaNK OF merely that the indorser did not 
reasonable time & not recovurable.— MONTREAL e. MONKILL & MONRILL, repudiato his epetey Gane 
Balen 9, Funp, (1093) 4D. L. R. RP 8 WW. R106; 38 B.0. R. BANE oF COMMERCE © BROOEDALE 

1203.—-CAN. : 63. —CAN. COLLIERIES, Lr. (loa 3h hy 


138; 1 W. W. 
1484 ii. ——- Cheque me ee i m= 
not caumng damage.}—Held* the PART XII. SECT. 4, SUB-SECT. 1. 1884 {. —— sp AL pospontne 
drawer was not "discharged by the sn. To accommodation maker — Of time of Dene ee maker ¢ tn- 
within a demon 3 time.—- Kina & ontitled to notice of dishonour, even & Son eet - L. R. 676; 56 
Boyp v. Porter, (1925] N. 107. —IR. though it he known to the pares ces O. L. B. id SCAN, 





he is such a maker.——CopviLik Co. 
PART XI, SECT. 2, SUB-SEOT. 7.— JORDAN, (1993) 1 W. W. R.1280;'63 PART XU. SECT. 4, SUB-SECT. 8.—D. 
1530 on Acceleration apy Oni Monee eae 1026] 
xxv. -—— Brava cceler ANADA ©. Cc. Py 
ay uate OF ou a) 2 eratiey PART XII. SECT. 4, SUB-SECT. 6.—c, [45474 5, Mowacumey Grek” 126° 





note in the. eae ‘ot it made payable d i. —— ——.}—A letter in the 
at ao particular p ace must be presented as ar rou Esse. bene pom canta 
or payment there, before an action : is 9. 
thereon is brought against the maker. ©, & promissory note made by F. & meee hi mn gaat 5 By rpc fa 
(8) Th The fact that tho dato of payment indomed by’ you to the C. Co., & of te ae notice of a wae, be e 
been acovlorated by virtue of a Which we are the noes :—Held : sponoUr batag 


. & sufficient notice of dishono our.— the indorer, ho is 
cole aeons does hy Ae render NEES v, BOTTING, [1928] N.Z LR. liability as pre 
Baaw. (1 1096) 7) D. 1, Ded i. 8 g28: [1026] 208 NZ. ao. ae Det ,tioaa 2 v R. 
OAN. wrongly" staled.|—Held: “under Bits , 198TH, ———_ —.}AnMsTRoNG- 
of Exchange Act, s. 106, notice of dis- LOGAN, AGRNcY, oe v. ERMANN, 
PART XII. SECT. 2, SUB-SECT. 9. ponour was dispensed with. — aoc & (1923) 3 W. W. R. 806.—CAN. 
ATTERSON, CKETT, [1923 
1588 I. cifted place having 1304; BON BTC (oa, || PART XIL SECT. 5, SUB-SECT. 1.—A. 
Cigt) at Orb. R56; 170. W. N. OAN. 096 L Coneral rule. Whore. the 


notes are ‘‘ fore bilis * under Bills 

PART XII. SECT. 4, ae 8.—B. of Exchange jerert 25, protest upon 

wi. ---- Agreement for extension 0. 1860 ili, ——- ——— Erpr non-payment is necessary to hold the 

time }- 2} NEW MAN v. BROWNE (W. BR —An oxpress promise to ay rh bag a | indorser.— SPARKS t. HAMILTON (1920), 

& eee 26) 1 D. I. Re 6763 5 knowledge of the fants pay when the 47 0. L. R. 56; 17 0. W. N. 437.—~ 
vO. 11% —CAN indorecr {s awaro that he bas had CAN. 

am. Payee without funds.}—Held: no notico of dishonour fs a waiver of 

non non-prosentment of a cheque did not his right to notice. CANADIAN Bank PART XII. SECT. 5, SUB-BECT. : —B. 

betas eridenoo that the maker had not entes, Li. (1 ashi 138 

eviden at the maker no LIERIES 7 TD. te 
fonds to mect it & no evidence of 1 W. W.R ite & ane 
204. 


Ae — —— ——,}—BanK OF 
Tono v BENNETT (1925), 57 
oO. 04 ath 326.—OAN. 


Vol. VL—Bills of Exchange. Cases 1988—2096b. 


Part XIIl—Liability of Parties. 


1988. Add. Annotations :—Refd. Re Wait, (1927) 
1 Ch. 606. Mentd. Ratner v. London Joint 
City & Midland Bank (1922), 38 T. L. R. 253. 

1991. Add. Annotation :—Consd. Auchteroni v. 
Midland Bank, [1928] 2 K. B. 294. 


1993. Add. Amnnolation :—Refd. Joachimson v. 
Swiss Bank Corpn., [1921} 8 K. B. 110. 
1994. Add. Annotation :—Consd. Re Swinburne, 

Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


2004. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 L. T. 533. 

2040a. —— -]—DUNN (M.), Ltp. v. JEEFER- 
SON, No. 577a, anie. 

2049a. On bills drawn against confirmed credit— 
Bills not presented to bank.]—Applts., mer- 
chante at Calcutta, sold goods to merchants 
in London at c.i.f. price, payment by drafts 
ra a@ confirmed credit, to be opened by 
the buyers. On shipment of the goods 
applts. drew on the buyers bills payable to 
resps., who negotiated them with notice that 
they were drawn against a confirmed credit 
opened by the buyers with the E. Bank. 
Applts. handed to resps. with the bills the 
shipping documents, also a memorandum 
describing the bills as D/A, i.e., documents 
against acceptance, drafts. Resps. handed 
the documents to the buyers against their 
acceptances, which were dishonoured upon 
maturity. Resps. sued applts. as drawers of 
the bills:—Held:; resps. were entitled & 
bound to treat the description of the bills as 
D/A drafts as a direction to hand the docu- 
ments to the drawers on their acceptance, & 
applte had no defence, sct-off or counterclaim 
in respect of the loss of the rights which they 
would have had under the confirmed credit, 
if the documents had been handed to the KH. 
Bank for presentation.—Sassoon (M. A.) 
& Sons, Lrp. v. INTERNATIONAL HKBANKING 
Corpn., [1927] A. C. 711; 96 L. J. P. C. 
153; 137 L. T. 501, P. C. 

2060. Add. Annotation :—Refd. McDonald v. Nash, 
{1924] A. C. 625. 

2070. Add. Annotation :—Refd. McDonald v. Nash, 
[1924] A. C. 625. 

2088. Add. Annotation :—Consd. 
Nash, [1924] A. O. 625. 


2002. Add. Annotations :—Distd. McDonald vu. 
Nash, [1924] A. ©. 625. Refd. Re Gooch, 
Ez p. Judd, [1921] 2 K. B. 598. 

2095. Add. Annotation :—Consd. Re Gooch, Ex p. 
Judd, [1921] 2 K. B. 593. 


2006. Add. Annotations :—Distd. te Gooch, Ez p. 
Judd, {1921] 2 K. B. 593; McDonald v. 
Nash, [1924] A. ©. 625. 


2006a. ——- ——— ———-.]—J.. sold certain goods to 
C., Ltd., of which G. was managing director 
& in which he was largely interested. In 


payment for these goods J. drew a bill of 





McDonald vv. 


PART XIII. SECT. 1. 


exchange to his own order at three months 
for £450 upon C., Ltd.. who accepted it, & 
it was indorsed by G. before J. had indorsed 
it as payee, & his name appeared below that 
of G. The bill was indorsed by G. in order 
to enable J. to discount it, & for no considera- 
tion moving from J. to G., who was to be 
under no liability to J. The bill was dis- 
counted by J.’s bank & was not met at 
maturity. An arrangement was subsequentl 
made by which (., Ltd., paid £100 in Gah 
to the bank in part satisfaction & the bank 
received two bills drawn by J. to his own 
order & accepted by (., Itd., for £175 each 
at one month & two months respectively. 
These bills were indorsed by G. before they 
were signed by J. either as drawer or payee. 
They were afterwards indorsed by J., whose 
name appeared on the bills below that of G. 
The first bill not having been met at maturity, 
J. took it up & sued O., Ltd., & G. upon the 
bill & recovered judgment. & afterwards 
presented a petition in bkpcy. in the county 
ct. against G., founded on the judgment debt, 
upon which a receiving order was made 
against him. On appeal :—Held: (1) J. had 
authority under 1882 Act, s. 20, to fill in his 
own name as drawer & payee; (2) there was 
sufficient consideration passing from J. to Gi. 
to entitle J. to sue G. on tho bill notwith- 
standing the order in which the signatures 
appeared on the bill; (3) by reason of the 
agreement between J. & G., (i. could not 
have set up any defence against J. arising 
out of his own prior indorsement ; (4) the 
judgment debt was a good petitioning 
creditor’s debt & the receiving order was 
rightly made.—He Goocu, Hae p. Jupp, 
[1921)2 K. B. 6893; 90 L. J. K. B. 9382; 126 
L. T. 5683; [1921] B. & C. R. 100, OC. A. 


Annotation —As to (1) Apld. McDonald v Nash, [1924] 
A. U. 625. 

| onagh, —— ——- -——j—~In May, 1920, applte. 

sold to A. & Co. 19,000 cases of tinned soup 


PART XHI. SECT. 3, SUB-SECT. 1. 


L 
369 ; 


19941. Cheque—Not equitable assiyn- 2052 li. ——~ ——. 
ment.}—-ROWLATT t. GARMENT (J. & | (1924) 4 D. L. R. 
G.) MANUFACTURING Co. (1921), 310 —CAN. 


D. L. BR. 88; 490. L. R 166.—CAN 


PART XIII. SECT. 2, SUB-SECT. 1. 
1996 v. ———.}-—CLARESON v. LAWSON 
(1856), 14 Uz. CG. R. 67.—-6, 


PART XIII. SECT. 4, SUB-SECT 1.—A. 
2058 v. —— .}~—An li 


not conclusivel 
to pay, but 
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at the price of 108. per case, cash against 
delivery order. <A. & Co., being unable to 
find the money, applied for financial assist- 
ance to resps., who undertoox as between 
thomsclves & A. & Co. to find 75 per cent. of 
the money, there being then about 16,000 
cases which had not been taken up. On 
Aug. 10, 1920, at a meeting between applte., 
resps. & A. & Co, it was ed that resps. 
should indorse a series of eight bills of 
exchange, seven for £1,000 each & one for 
£117 odd, to be drawn by applts. on A. & Co. 
payable six months after date to applts. 
order, & that applte., in consideration of 
the bills being duly indorsed by reaps., should 
hand to resps. delivery orders for the balance 
of the cases. These bills were at once drawn 
by applts. on A. & Co. exprissed to be pay- 





De emmmaneniiiansen 


facie evidence of an agreement to pay. 
warp thls BuakeE, (1924) 4 DD. L. HK. 
639 . 56 oO. L. kt. 310,.--CAN 


| PART XIII. SECT. 4, SUB-SECT 


EF ». BIAKK, 
55 O L. R. 





iy 
- 








2085 vi. Indorsement ae ned by 

orsement does | misrepresentation of drawer— Negtigen 6 
PoernTi a liability | of indorser.}—H ANOO\ K & Co, aN z 
dorsement is prima | JOHNBTONE,(1923]N ZL ii 659 —N.4, 


Cases 2086b—2258. 


able to applte.’ order, & were accepted by 
A. & Co & indorsed by resps. Room was left 
above the name of resps. for the indorsement 
of the name of any person to whom applts. 
should direct payment. Resps. then handed 
the bills to applts. in exchange for the 
delivery orders. One bill having been dis- 
charged, applts. shortly before the remaining 
bills became due indorsed their name as 
payee on the bills above i signature. 
Applts. duly presented the bills to A. & Co., 
who dishonoured them. They then gave 
notice of dishonour & claimed payment from 
resps., who denied liability. In an action 
by applts. to recover the amount of the bills 
against resps. as indorsers :—/eld: (1) on 
the facta resps. must be taken to have in- 
tended to make themselves liable to applts. 
on the bills; (2) the bills, when handed to 
applts., were wanting in a material par- 
ticular within 1882 Act, s. 20, by reason of 
the absence of any indorsement by applts. 
above the signature of resps., & applts. had 
implied authority to fill in their name as 
payees, as they did, over the name of resps. ; & 
when so filled up, the bills became retrospec- 
tively enforceable.—-MCDONALD (GERALD) & 
Co. v. Nasu & Co., [1924] A. ©. 625; 93 
J. J. K. B. 6103; 131 L. 7. 428; 40 T. L. R. 
a ; 68 Sol. Jo. 594; 28 Com. Cas. 313, 

Annotations :—A94 to (2) Refd. Elliott «. Bax Tronside, [1925] 

2K. B. 301; Kreditbank Cassel G.m b. . v. Schenkers, 
11926) 2K PB. 450. 

2097. Add. Annotations :—Apld. Re Gooch, Ea p. 
Judd, [1921] 2 K. B. 693. Apprvd. McDonald 
v. Nash, [1024] A. C. 625. 

2108. Add. Annolation :—Refd. McDonald v. Nash, 
[1924] A. ©. 625. 

2111. Add. Annotation: —Generally, Mentd. Sas- 
rears yc nternatlonnt Banking Cuorpn., [1927] 

~O. 711, 

2116. Add. Annotation: -Mentd. Re Wait, [1926] 

Ch. 062. 


2118. Add. Arnnolalions: Refd. The Kronprin- 
sessan Margareta, The Parana, etc., (1921) 
1 A. C. 486. Mentd. Folkes v. King, [1923] 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


1 K. B. 282; Laurie & Morewood v. Dudin 
(1926), 184 L. T. 309. 

2186. Add. Annotalion :—Mentd. Brown v. Swan 
(1921), 37 T. L. R. 787. 


2145. Add. Annotation :—Mentd. Bowling v. Camp 
(1922), 128 L. T. 342. 


2161. Add. Annotations :—-N.F. Uliendahl v. Pank- 
hurst Wright (1923), 39 T. L. R. 628 ; Peyrae 
v. Wilkinson, [1924] 2 K. B. 166. Refd. Re 
Chesterman’s ‘Truste, Mott v. Browning, 
[1923] 2 Ch. 466. 

2169. Add. Annotation :—Refd. Robinson v. Marsh, 
[1921] 2 K. B. 640. 

2176. Add. Annotation :—Mentd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 529. 

2205a. —— IZJegality of payment 

during war.]—Bills of exchange which were 
accepted before the war, & which became due 
after war was declared, were held by the 
drawer, who was resident in Germany, & was 
an enemy for the purpose of the Trading with 
the Enemy Acts. After the declaration of 
eace the holder sued the acceptors, claiming 
nterest from the dates when the bills re- 
spectively matured :—Held: as there was 
no breach of duty in not paying the bills as 
long as the war continued, & as payment did 
not become legal until the declaration of peace 
with Germany on Jan. 10, 1920, interest was 
only recoverable from that date.—BIEDER- 
MANN v. ALLHAUSEN & Co. (1921), 37 T. L. R. 
662. 

2214. Add. Annotations :—Mentd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 
789; Carlton Hall Club v. Laurence, [1929] 
2K. 2B. 153. 

2225. Add. Annotation :-—Folld. Dresdner Bank v. 
Russo-Asiatic Bank, [1923] 1 Ch. 209. 


2229. Add. Annotation :—Mentd. Sassoon v. In- 
ternational Banking Corpn., [1927] A. O. 711. 

2249. Add. Annotation :—Refd. Akt. Dampskibs 
Stcinstad v. Pearson (1927), 137 L. T. 533. 

2256. Add. Annotation :—Mentd. Sassoon v. In- 
ternational Banking Corpn., [1927] A. C. 711. 








PART XIII. SECT. 6. 


2098 v. - ==.) —Parnki «& Woop 
& Co, Lrp. ». Riearps (1924), 46 
N. 1. it. 277.—8, AF. 


2008 vi, —— —--~.)}—H. rigned 
promissory notes in favour of HH. S. 
albo signed the notes below FR '» 
signature as “surety & co-principe 
debtor in solidum”—IUleld: & 





vl 
‘s 


| 


Habllity was that of a surety & not 2° ! 


a jont maker with R.—Suurer ov. 
see (1926), 47 N. L. Ro 149.— 





yi. ~ -.J)—A person who has 
Placed his signature on a Promisnory. 
note below that of tho inaker in the 
Place where the maker usually signs, 
without adding anything to indicata 
that he has signed as indorer only, 
will be held to be a maker unless there 
18 competent evidence to prove that 
he was not.—TRiIGGs v. ENGLISH, [1924] 
GAN. Il. Rn. 937; 3 Ww, Ww. R. 56 oo 


2101 xxii. —— .J—A per- 
son who has placed his signature on 
the back of a promissory note, before 
delivery to or indorsement by the 








payoe, Is Hable as surety under an 
aral, & is not in the position of an 


ordinary indorser.—-MomT: & Co. vw. 
Cassim'’s TRUSTER, [1924) App. D. 
T20.—- Ss. AF. 


2104 xxiii. ———- ———- ———.] —A por- 
son who indorses lis name on a pro- 

Mssory note before negotiation thereof 
4a not an indorser, but an aval or 
surety for the maker.—C_.. o.oo f. 
ManaARas (1925), 46 N. L. R. 161.— 
S. AF. 


PART XIII. SECT. 10. 

li. —— Note signed by surcty 
before principal—-Liable as maker.}— 
FRASER v. CUMMINGS & LEOPOLD 
(1921), 67 D. L. R. 767.—CAN. 

ri, ye re 


e}~ RICHTER v. BARTLEY 
& MiKETAON (Sask.), [1928} 4D. L. R. 
919: [1928] 3 W. W. R. 513.—CAN. 


PART XIII. SECT. Phas SUB-SECT. 2.— 


2176 iti. J— GanpatT TuxKa- 
RAM Mati v. SOPANA TUCKARAM MALI 
(1927), I. L. R. 62 Bom. 88.—IND. 


2177 ii. -}—-Pusiio Trus- 
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TEE v. GLADSTONE, [1921] N. Z. L. R. 
224.—N.Z. 


PART XIII. SECT. 11, SUB-SECT. 2,— D. 


so. Ite asonable rate—Not agreed rate— 
Promissory note inadmissible for want 
of staump.j—Held: whero a _ pro- 
missory note is inudmissible in evidence 
for want of stamp, & the creditor sues 
for the money lent as on the original 
contract of loan, he may claim & reason- 
able rate of interest, but he cannot 
clain at tho rate stated In the pro- 
missory note.—IsMmAIL HOOSAIN M4MSA 
v. K. PURBHRUBHAI (1928), I. lL. R. 
6 Ran. 415.— IND. 


PART XIII, SECT. 11, SUB-SECT. 3. 


2227 iii. -+-Held: as defta., 
the makers of the note, were bound 
without protest, the notarial feea could 
not bo recovered from them.—-GOWANA 
® CROCKER PRESA Co. (1920), 46 
oO. L. R. 24; 50 O. L. R. 58.—CAN. 


b. Add ‘* Revsd, on other grounds, 
568. C. R. 165.” 





Vol. VI.—Bills of Exchange. 


Part XIV.— 


2269. Add. Annotation :—Mentd. Robinson v. 
Marsh, [1921] 2 K. B. 640. 


2280. Add. Annotation :—Refd. Société des Hitels 
Le Touquet Paris-Plage v. Cummings, [1922] 
_ 1K. B. 451. : 
2288. Add. Annotation :—Mentd. Jones v. Great 
Western Ry. Co. (1930), 47 T. 1. R. 39. 


2286. Add. Annolation :—Mentd. Société des 
Hotels Le Touquet Paris-Plage v. Cummings, 
[1922] 1 K. B. 451. 

2808. Add. Annotation :—Refd. Société des Hotels 
Le Touquet Paris-Plage v. Cummings, [1922] 
1 K. B. 451. 

2814, Add. Annotation :—Refd. Société des Hétels 
Le Touquet Paris-Plage v. Cummings, {1922] 
1 K. B. 461. 

2318a. Agreement to pay money—cConsideration 
uncertain.]|—A beneficiary under testator’'s 
will was a debtor of his who had owed him 
money under a promissory note given in 
1877, & had, in 1882, entered into an agree- 
ment with testator to pay him ao certain sum 
of money for which no distinct consideration 
could be clearly ascertained :—Held: (1) 
there was a presumption of Jaw that the 
promissory note had been discharged by 
accord & satisfaction on the entrance into 
the later agreement; (2) there was no pre- 
sumption that the money still due under the 
agrecment had been forgone by testator.— 
Woopcock v. EAmMgs (1925), 69 Sol. Jo. 414. 


2862. Add. Annotation :—Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 

2364. Add. Annotations :—Distd. Goldman v. Cox | 
(1924), 40 T. L. RR. 744. Refd. Jones v. 
Waring & Gillow, [1926] A. C. 670. 

2868. Add. Annolations :—Refd. Jones v. Waring 
& Gilow, [1926] A. C. 670. Mentd. Holt v. | 
Markham (1922), 128 L. T. 719. 

2370. Add. Annotations :—Refd. Jones v. Waring 
& Gillow, [1926] A. ©. 670. Mentd. Holt v. 
Markham, [1923] 1 K. B. 504. | 

2391. Add. Annotation :—Consd. Jenkins 
Jenkins, [1928] 2 K. B. 501. 

2393. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

2393a. Joint maker appointed holder’s executor.]— 
During the lifetime of testator the exor. 
named in his will & three other persons made 


PART XIV. SECT. 2, SUB-SECT. 4. 
ji. Mortgage to eecure present & 


future ndannrea—Oinen durinn mirrence§ 


strictly coextensive with the note, the 
remedy on the note was not merged 
in the mtge., & deft. was Mable.— 
U’NFILL ¢, Lym, (1923] N. Z I. RR, 
}039.—N.Z. 


Hi a ogite? under een oe pro 
ings gment creditor of nayee. 
—Held: in the circumstances no answer 
to the indorseo’s claim.—Crhow v. 
ae {1920} 1 W. W. kh. 1060.— 


° 


wu. Notes given to secure advances 
—Made in prepa of purchase- 
of goods.}—Hleld : 

balance due on the first note given 
prior to the contract, but as regards the 
notes given subsequently the goods 
delivered must be credited nat the 
advances made, & the plea of payment 


r1noar 


101.—CAN, 


ee ee 
ee eee 


must prevail.—TYRer Co. v. HURKKA 
aa Co. (1922), 56 N.S. 3. 44 


st. Note due fo deceascd—Not sule of 
q00ds to executor pei 
ZIE v. MCDONALD (P. E. 1.), (1927) 2 
D. L. RR. 67.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 10. 
qi. }—- Davipson Co- 
OPERATIVE ASsSOCcN., LTD. 1. WEBBER 


W,. W. It. 426.—OAN. 


PART XIV. SECT. 4. 

2401 i. Al what time —Before maturity 
—No necessity for evidence of diac*--2- 
to be in writing, moore 


Ta maoaa 
-- F 


rsonally. |\-—McKEN- 


PART XIV. SECT. 7, SUB-SECT. 1. ' 
2451 v. —— ——.}—Bills of va- | 
change, payable some sixty, 


Cases 2269—2455a. 


Discharge. 


a& joint & several promissory note payable 
to him. After the death of testator & 
probate of the will the exor. brought an action 
on the promissory noto against one of the 
other -makers thereof :—Held: the action 
was not maintainable, inasmuch as the 
effect of plitf.’s appointment as oxor. was at 
common law that the debt was discharged 
by release at the date of the death of testator, 
& in equity that it was discharged by pay- 
ment at the date of probate, so that in either 
case the debt had ceased to exist before the 
action.--~JENKINS v. JENKINS, [1928] 2 KK. B. 
501; 97 L. J. K. B. 4003 139 1. ST. 119; 
44 T. ].. R. 483; 72 Sol. Jo. 3819, D.C. 


2396. Add. Annotation :-—-Mentd. Fettes v. Robort- 
son (1921), 37 T. lL. BR. 681. 

2416a. ——- ——- Verbal agreement for acceptance 
of composition. ]—Pitf. was the holder of a 
bill of exchange accepted by deft. for goods 
supplied. Before the bill became due deft. 
had made a verbal offer to his creditors to 
pay a composition in discharge of _ his 
liabilities. At a mecting of the creditors, 
which was attended by pltf.’s agent, the 
creditors passed a resolution accepting deft.’s 
otfer. The resolution was reduced to writing 
& was signed by a number of the creditors, 
including pltf.’s agent, but not by deft. The 
creditors subsequently executed a deed 
assigning their debts to deft.’s solr. in con- 
sideration of deft.’s solr. paying the amounts 
owing to them under the composition. PItf. 
was not a party to that deed. In an action 
by the holder of the bill against the acceptor, 
forthe amount of the bill: Held : upholding 
a contention of pitf., which was not raised in 
the cts. below, 1882 Act, s. 64, had not been 
complied with, as pltf., had neither renounced 
his rights under the bill in writing, nor 
delivored the bill up to the acceptor &, there- 
fore, pltf. was entitled to recover the full 
amount of the bill.—RIMALT v. OARTWRIGHT 
(1924), 93 I. J. K. B. 8283; 132 L. T. 405 
40 T. L. R. 8033 68 Sui. Jo. 788; (1924) 
B. & O. R. 239, C. A. 

2446. Add. Annotation :—Mentd. Brown v. Swan 
(1921), 87 'T. L. R. 787. 


2455a. -——- - -—.] —Fostren v. DriscoLn, LINDSAY 
v. ATIVIELD, LINDSAY v. DRISCOLL, No. 568a, 
ante. 


ninety, & some one hundred & twenty 

days after sight, drawu on applits., were 
| indorsed for value to rospx. who duly 
stamped them, and after acceptance 
noted in the corner of each bill the date 
for presentation. The parties to the 
bills baving mutually agreed that the 
dates of payment should be postponed, 
resps. ultored the dates so netec, but 
without making any alferation in the 
bills 4s orlginally drawp On pres 
sentation for payment at the extended 
Gauo the bills were dishonoured by 
applts. :--7ield: there had heen no 
dixcharge of the bills by matertal 
alteration, nor waa w new stamping 
necessary under Indian Stamp Act 
1899, sv. 14, 353 & applts. remained 
Hable.— Prstongt (H.) & Co. v, Cox & 
Seen 55 L. K. Ind. App. $53 - 


1.-- 


SouTH, 
. 1 e Rg. 


—— Decrease. | 





2458 ii. 
matorial alteration. BELLA 
tal (1913), 13 D. : 


some | O. W.N. 4171; 28 0.1. 2.572. CAN. 
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Cases 2462a—2686. EinaiuisH aND Empire Dicrest SUPPLEMENT. 


2462a. Invalid inland bill—Alteration result- 
ing in valid foreign bill.|—-FosTER v, DRISCOLL, 
LINDSAY v. ATTFIELD, LINDSAY v. DRISCOLL, 
No. 568a, ante. 


2478. Add. Annotation :—Refd. McDonald v. Nash, 
{1924} A. ©. 625. 

2475a. —— Addition of ‘‘ per ’’ another party.]— 
Pltfs., exors. of one Turner, deceased, em- 
ployed a solr., one C., of a firm C. & P., to act 
for them in matters relating to the deceased’s 
estate. They wished to invest a sum of 
£5,000 through a firm of stockbrokers, & C. 
accordingly prepared a cheque for that amount 
payable to the stockbrokers; pltfs. then 





the identity of the document as a note of the 

ank was established, & it contained all the 
elements necessary to render it valid & 
effectual as a negotiable instrument, the 
bank was liable to pay the holder.—HONG 
Kona & SHanenar Bank v. Lo Les Sa, 
{1928} A.C. 181; 97 L. J. P. 0.35; 188 L. T. 
529; 44 T. L. BR. 288; 72 Sol. Jo. 68, P. O. 


SuB-SECT. 4..-WHETHER APPARENT (Vol. VI., 


p. 383). 


After '* See 1882 Act, s. 64 (1) ” add the following 


case :— 


signed the cheque & handed it back to C. to 25188. General rule.]—An alteration is “ apparent” 


deal with as directed. C., however, fraudu- 
lently added to the cheque the words ‘ per 
©. & P.,” & then indorsed the cheque with 
the words ‘‘ C. & P.”? & handed it to a branch 
ot deft. bank to be credited to the account 
which a co. in which he was interested kept 


within 1882 Act, s. 64 (1), if it is of such 
a kind that it would be observed & noticed 
by an intending holder scrutinising the docu- 
ment which he contemplates taking with 
reasonable care.—WOOLLATT v. STANLEY 
(1928), 138 L. T. 620. 


at that branch. The cheque was credited 2518. Add. Annotations :—Apld. Auchteroni v. 


to that co. & was passed through the clearing 
house, & in due course pltfs. were debited by 
their own bank with the sum of £5,000. On 


Midland Bank, [1928] 2 K. B. 204. Mentd. 
qoecntson v. Swiss Bank Oorpn., [1921] 8 


discovering the fraud pltfs. brought this 2552. Add. Annotations :—Mentd. New York Life 


action to recover the £5,000 from defts. :-— 
Held: the words added by C. to the cheque 
constituted a material altcration & rendered 
the cheque void under Bills of Exchange Act, 
1882 (c. 61), s. 64 (1). As therefore the 


Insce. v. Public Trustee, [1924] 1 Ch. 15; Re- 
publica de Guatemala v. Nunez, {1927} 1 K. B. 
669; Royal Trust Co. v. A.-G. for Alberta 
(1929), 46 T. L. R. 25; Royal Trust Co. v. 
A.-G. for Alberta, [1930] A. C. 144. 


cheque when it came into the han‘s of defts. 9553, Add. Annotation :—Refd. Jenkins v. Jenkins, 


Was merely a piece of worthless paper no 
action could be brought on it, & pltfs.’ claim 
failed.--SluNGsBy v. WESTMINSTER BANK 
(No. 2) (1930), 47 T. Iu. R. 15 36 Com. Cas. 


[1928] 2 K. B. 501. 


2555. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 601. 


U1. 2556. Add. Annotation :—Mentd. Société des 


2484. Add. Annotation :—Distd. Hong Kong & 
ehenghal Bank v. Loo Lee Shi, [1928] A. C. 


2485. Add. Annotation :-—-Mentd. Bowling v. Camp | 
(1922), 128 L. 'T. 342. 


2485a. ——].—A banknote issued by applt. bank, | 


Hidtels Le Touquet Paris-Plage v. Cummings, 
{1922} 1 K. B. 451. 


2559. Add. Annotation :—As to (2) Refd. Jenkins 


v. Jenkins, (1928] 2 K. B. 501. 


2666. Add. Annotation :—Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 


payable to bearer on demand, was accidentally 2877. Add. Annotation :—Refd. Smith v. Wood, 


mutilated. The bank declined to pay on 


(1929] 1 Ch. 14. 


presentation of a document which was proved 2682. Add. .4 nnolation :—Consd. Re Fenton, Ea p. 


to have been patched together from the 
fragments. This document, though it did 


Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 


not show the number of the note, showed 2686. Add. Annotation :—Refd. McDonald v. Nash, 


clearly its other main features :—Held: as 


PART XIV. SECT. 9. the note fs etill Spee the indorser PART XIV. SECT. 12, SUB-SECT. 8. 


from liability. 


2558 i. ——— Release of one.|—In an 48 thereupon dise 


[1924] A. O. 626. 


sv. Deposit with creditor of securi- 


action on a pronisso note by th —LIEBENBERG ESTATE v. STANDARD ties as collateral to notea—Securitices 
payee against two soint BANK OF SouTH Arca, Lrp., [1927] entrusted to principal debtor for collec- 


oO 
makors, it is no defenoe for one of the App. D. 502.—S. AF. 
makers, in the absonve of any writing 


tion. }—Premium-notes, indorsed b 
a. F., were deposited with pltf. 


or delivery up of the note, to allege PART XIV. SECT. 11 as security collateral to two notes made 





that he has been verbally released by of. -—~ First note destroyed.}— y G. & indorsed by F. Pitt. entrusted 
the payee. GoopMan t. ARMSTRONG Held: tho original indebtedness was Some of these notes to G. for collec- 
(1926), 47 N. L. R. 452.—S8. AF, disc d & the second note was nota tion, & G. failed to pey over all that 
2559 ii, —— ——-- ——.]—Burc- | renewal but a satisfaction.—Crista, he collected :—Held: both G. & F. were 
KERT v. FRIESEN, (1927) 2 D. L. R.  t. StMovitcH (1922), 70 D. L. R. 861.— liable.—ltouTLey ». Gonman & CORAN 
873; (1927) 1 W. W. R. 825; 86 CAN. (1920), 47 O. L. R. 430; 18 O. W. N. 
ee PART XIV. SECT. 12, SUB-SECT. 1 ae 
° = 2 — . 7 PART XVI. SECT. 3. 
PART XIV. SECT. Pea SUB-SECT. 2. — 2639 ia. -——.}—The relation sw. Instrument taken in good faith.) 
‘ of principal & surety is created by —Pltf. bought stolen bearer bonds in 





2600 viii, ——— 
of a promissory note has, without tho 


of the note, agreed to give an extension oharged.—Ha 
of tiie for pxyment to the maker while D.L.R. 318; 
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-}--If the holder indorsement of a bill for accommoda- good faith :—Heid: pltf. bad acquired 
tion, & if a creditor disch the a good title.—GAREY »v. DOMINION 
knowlcdge or consent of an indorser principal debtor, the surety is also dis- MANUFACTURERS, LTD. 


(1925) 12 


Harris v. LERNER, (1924) 2 D. L. R. 99; 56 0. L. R. 159.— 
30 R. L. N. Ss. 63.—C ry CAN 


Vol. VI.—Bills of Exchange. Cases 2775—2849. 


Part XVII1.—Conflict of Laws. 


3776. Add. Annotations :—Generally, Mentd. Mac- 
laine v. Eccott (1924), 132 L. T. 173; Buerger 
v. New York Life Assce. (1927), 96 L. J. K. B. 
9380; Jacger v. Jaeger Co. (1927), 44 R. P.C. 
437; Sassoon v. International Banking Corpn., 
{1927} A. C. 711; Dobell (C. G.) & Co. »v. 
Barber & Garratt (1930), 47 T. lL. R. 66. 

2779. Add. Annotations :—Refd. Soc. Anon. des 
Grands Etablissements de Touquct Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789; 
Carlton’ Hall Club v. Laurence, [1929] 2 
K. B. 1538. 

2781. Add. Annotations :—Distd. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club v. Laurence, [1929] 
2 K. B. 153. Mentd. Aksionairnoye Ob- 
schestvo A. M. Luther v. Sagor, [1921] 8 
vite 582; Robinson v. Marsh, [1921] 2 K. B. 

2788. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Oarlton Hall Club v. Laurence, [1929] 
2 K. B. 153. Mentd. Aksionairnoye Ob- 
peer? A.M. Luther v. Sagor, [1921] 3 K. B. 

2784. Add. Annotations :—Apld. Soc. Anon. des 
Grands Etablissements de Touquct Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Refd. Carlton Hall Club v. Laurence, [1929] 
2 - a uo Mentd. Sutters v. Briggs, [1922] 

2789. Add. Annotations :—Refd. Koechlin v. Kes- 
tenbaum, [1927] 1 K. B. 889; Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

2790. Add. Annotation :—Refd. Kocchlin v. Kes- 
tenbuum, [1927] 1 K. B. 889. 

2791a. ——— Validity of Indorsement—Liability of 
acceptor in England.]—A bill of exchange 
was drawn in France by E. upon resps. in 


London to the order of M. It was sent to 
London, was accepted by resps. payable at a 
London bank, & returned to France, where 
it was indorsed by HK. in his own name, on 
behalf, & with the authority, of M., to applts. 
On presentation for payment, resps. refused 
to meet it on the ground that it did not bear 
the indorsement of M., the payee, but merely 
the indorsement of I. In an action on the 
bill against resps. as acceptors evidence was 
given that by French law an indorsement 
might be validly made by a duly authorised 
agent signing his own name :—Jleld: applis. 
as indorsees obtained a good title to the bill 
by virtue of 1882 Act, s. 72, & were ontitled 
to recover the amount thereof from resps. 
as acceptors.-—KOECHLIN ET CIE. v. KESTEN- 
BAUM Brorners, [1927] 1 K. B. 889; 06 
L. J. K. B. 675; 187 L. T. 216; 48 T. L. BR. 
352 ; 32 Com. Cas. 267, O. A. 

2792. Add. Annotation :—Aa to (2) Consd. Rapub- 
He de Guatemala v. Nunez, [1927] 1 K. B. 

69. 

2794. Add. Annotations :—Apld. Koechlin v. Kes- 
tenbaum, [1927] 1 K. BH. 889. Refd. Repub- 
lica de Guatemala v. Nunez, [1927) 1 K. B. 
669. 

2800. Add. Annotation :—-Mentd. McDonald v. 
Nash, [1924] A. O. 625. 

2812. Add. Annolalions :~—Refd. Isuerger v. New 
York Life Assce. (1927), 06 I. J. K. B. 030. 
Mentd. Perlak Petroleum Maatschappij v. 
Deen, [1924] 1 K. B. 111. 

2814. Add. Annolation :—Mentd. The Colorado, 
[1923] P. 102. 

2824. Add. Annotations :—-Expld, I?e Visser, Hol- 
Jand v. Drukker, [1928] Ch. 877. Refd. Re- 

aaa de Guatemala v. Nunez, [1927] 1 
. B. 669. 


2835. Add. Annotation :-—Mentd. Minter v. Priest, 
[1930] A. C. 558. 


Part XIX.—Cheques. 


2841. Add. Annotation :—Refd. Lioyds Bank v. 
Chartered Bank of India, Australia & China, 
[1929] 1 K. B. 40. 


2846. Add. Annotation :—Mentd. Sutters v. Briggs, 
(1922}1 A.C. 1. 


2846a. ——.}—A further item in the finding 
of negligence is that some of the cheques were 
crossed ‘‘ account of payee,’’ one with the 
addition of the word “only.” While this 
addition does not affect the negotiability of 
an order or bearer cheque, I agree with the 
view of RowratTt, J., in House Property Co. 
of London, Lid. v. London, County & Wesat- 
minster Bank, No. 2850, that when such a 
cheque is paid into the accuunt of a person 
who is not the payee the bank is put on 
inquiry, especially when he is a servant of 
the payee (ScRUTTON, L.J.).—UNDERWOOD 
(A. L.), Lrp. v. Bang or LIVERPOOL, 
UnpDERWOOD (A. L.), Lrp. v. BARCLAYS 
BANK, (1924) ] K. B. 776; 93 ju. J K. B. 





690; 13) 1. 1. 271; 40 T. L. R. 302; 68 
Sol. Jo. 716; 29 Com. Cas. 182, C. A. 
Annotations :- -Refd. London & Montrose Shipbuilding & 
Repairing Co., Ltd. v. Barclays Bank, Ltd. (1925), 31 
Com. Cas. 67; Robinson v. Midland Bank, Ltd. (1925), 
41 T. Le. RR. 402; Kreditbank Cassell G.M.B.H. 
v. Schenkers, Ltd., (1926) 2 K. H. 450; eugitoy & Co. 
v. Nothard, Lowe & Wills, Ltd., (1927) 1 K. B. 216, 
Auchteroni & Cu. v. Midland Bank, Ltd., [1928] 2 K 1}. 
294; Liggett, h. fiiverpool), Ltd v. Barclays Bank, Ltd., 
{1928} 1 K. B. 48; Lloyds Bank, Ltd. v. Chartered Bank 
of India (1928), 97 L. J. K. B. 609; KRechitt o. Baruclt, 
Pembroke & Slater, Ltd. (1928), 45 T. L. KK 36 

2847. Add. Annotations :-—Generally, Refd. Sutters 
v. Briggs, (1922}1 A.C.1; fe Farrow’s Bank, 
[1923] 1 Ch. 41; Importers Co. v. Westminster 
Bank, [1927] 2 K. BB. 297. Mentd. British & 
North European Bank v Zalzatein, [1927] 
2 K. B. 92. 

2849. Add. Annotations :—Consd. London & Mont- 
rose Shipbuilding & Repairing Co. v. Barclays 
wank (1926), 31 Com. Cas. 67. Refd. Lloyds 
Bank vy. Chartered Bank of India, Australia 
China, [1029] 1 K. B. 40. 
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Cases 2850-—2076a. ENGLISH AND EMPIRE Dicest SUPPLEMENT. 

2850. Add. Annotation :—Refd. Underwood  v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


Bank of Commerce v. Perel, [1926] A. C. 
137 FE soe v. Waring & Gillow, [1926] 
A. es ° 


2851. Add. Annotations :— Consd. Reckitt v. 2852. Add. Annotations :—Apprvd. Sutters v. 
Barnett, Pembroke & Slater, [1928] 2 K. B. Briggs, {1922} 1 A. C. 1. Refd. Brown v. 
244; Lloyds Bank v. Chartered Bank of Swan (1921), 37 T. L. QR. 787. Mentd. 


Jeffrey v. Bamford, {1921} 2 K. B. 351; 
Maskell v. Hill, [1921] 3 K. B. 157 ; Robinson 
v. Marsh, [1921] 2 K. B. 640; Cohen v. Hall, 
(1922] 2 K. B. 837; Ford v. Blurton, Ford v. 
Sauber (1922), 38 T. L. R. 801; Scranton’s 
Trustee v. Pearse, [1922] 2 Ch. 87. 


India, Australia & China, [1929] 1 K. B. 40. 
Refd. Underwood v. Bank of Liverpool, 
Underwood v. Barclays Bank, [1924] 1 K. B. 
775; Fenton Textile Assocn. v. Thomas 
(1920), 45 'T. Tu. R. 284. Mentd. Goldman v. 
Cox (1924), 40 T. L. R. 423; Australian 


Part XX.—Negotiable Instruments other than Bills of 
Exchange, Promissory Notes, and Cheques. 


K. B. 669. <As to (2) Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
2808. Add. Annotation :—-Mentd. Re Richards, 

Jones v. Rebbeck, [1921] 1 Ch. 513. 
2901a. -- — 1882 Act, s. 95— Warrant for interest 
Mentd. New York Life Insee. v. Public on Government stock.]|—SLINGSBY v. WEST- 
Trustee, [1924] 2 Ch. 101. MINSTER BANK, ITp., No. 212a, ante. 
2873. Add. Annotations :—Consd. Auchtcroni v. | 2902: A ae ae Peace Lowther v. Har- 
Midland Bank, [1928] 2 K. B. 294; Reckitt ME eve dl Tee ee cua: 
v. Barnett, Pembroke & Slater, [1928] 2 2908. Add. Annotation :—Mentd. Allen v. Royal 
K. B. 244. Bank of Canada (1925), 41 T. L. R. 625. 
2887. Add. Annotation :—Refd. Lloyds Bank ». Perris a toes bey OF 5, Commoner 
ne rari India, Australia & China, Mentd. Diamond Alkali Export Corpn. v. 
fever swe Bourgeois, [1921] 3 K. B. 443; McDonald v. 
2891. Add. Annotations :—As to (1) Refd. Re- 


Nash, [1924] A. C. 625; Jones v. Waring & 
publica de Guatemala v. Nunez, [1927] 1 Gillow, [19286] A. C. 670. 


2862. Add. Annolalion :-—Mentd. Underwood »v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


2866. Add. Annotations :—Refd. Royal Trust Co. 
v. A.-G. for Alberta (1929), 46 T. Ta. RR. 25. 


Part XXI.—1.0.U.’s. 


2924. Add. Annotations :—Apld. Soc. Anon. des 2928. Add. Annotation :—Mentd. Camillo Tank 
Grands Ktablissements de Touquet Paris- S.S. Co. v. Alexandria Engineering Works 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. (1921), 38 T. L. R. 134. 

Mentd. Aksionairnoye Obschestvo A. M. 2029. Add. Annotation :—Mentd. Camillo Tank 
Luther v. Sagor, [1921] 38 K. B. 582; Carlton S.S. Co. v. Alexandria Engineering Works 
Hall Club ev. Laurence, [1929] 2 K. B. 1538, (1921), 38 T. L. RR. 134. 


Part XXIl—Actions on and in Connection with Negotiable 
Instruments. 


2961. Add. Annotation :—Mentd. Re Pinto Leite, 2976a. One joint maker appointed holder’s executor 
Ex p. Des Olivaes, [1920] 1 Ch. 221. —Action by executor against one of other 

2976. Add. Annotation :—Consd. Jenkins v. makers.]|—JENKINS v. JENKINS, No. 2393a, 
Jenkins, [1928] 2 K. B. 501. ante. 


PART XX. SECT. 2, SUB SECT. 5. debentures were subsequently indorsed 
2876 il. .J—Pitf. who owned to another bank (deft. No. 3) for value. 
thirty one debentures of the Bombay  T'Itf. filed a suit against defts. for a 


COMMERCE v. JOHNSON, (1925) 4 
vo R. 511; (1925}3 W. W. R. 328.— 





Immovement Trust entrusted them to 
his agent, deft. No. 1, for collection of 
interest. Deft. No. 1 forged pitf.’s 
signatwe on the debentures, & indorsed 
them in hisown favour, Subsequently 
deft. No, 1 pledged them with a bank, 
deft. No. 2, to secure an overdraft to 
himself. The bank surrendered the 
debentures to the Bombay Improve- 
mene t Trust ce renewal. New 
mtures were issued payable 
the bank or order. rd oe 


return of the debentures, or in the 
alternative for their value :— Feld: 
the debontures were promissory notes, 
&. therefore, negotiable instruments 
within Negotiable Instruments Act, 
ss. 4 & 13.—NERCANTILE BANK OF 
INDIA v1. MASCURENHAS (1928), I. L. I. 
52 Bom. 792.—IND. 


PART XX. SECT. 2, SUB-SECT. 7. 


ex. Lien nole.j}—Held: not a pro- 
missory note.—CaANADIAN BANE OF 
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sy. -}~ Held: not a promissory 
note.—METCALFE wv. ADAIR (Man.), 
{1927} 1 D. L. R. 9823; [1927] 1 
a R. 331; 36 Man. J.. R. 255.— 


PART XXII. SECT. 1. 


2951 via. ——- ——- ———. + JoHN- 
8ON v. RICHARDSON, {1922} 3 W. W. R. 
453.—CAN. 


2078. Add. Annotation :—Mentd. 
Marsh, [1921] 2 K. B. 640. 


2096. Add. Annotation :-—Mentd. 
Marsh, [1921] 2 K. B. 640. 


Robinson vv. 


Robinson v. 


Vol. VI:-——Bills of Exchange. 


Cases 2978 —3240. 


8058. Add. Annotation :—Mentd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

3056. Add. Annolation :—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 


Part XX{{l—Securities for Negotiable Instruments. 


8120. Add. Annotations :—As to (2) Refd. Aman 
v. Southern Ry. (1925), 42 T. L. R. 81. 


Generally, Mentd. Ellis’ Trustee v. Dixon, 
Johnson, [1924] 2 Ch. 451. 


Part XXV.—Stamp Duties. 


SvuB-SEcT, 1.—BILLS OF EXCHANGE AND OTHER 
ORDERS ON ONE PERSON TO PAY ANOTIER 
(Vol. VI., p. 493). 


$121a. Bill of exchange.|—FostER v. Driscorn, 
LINDSAY v. ATTFIELD, LINDSAY v. DRISCOLL, 
No. 588a, ante. 


$125. Add, Annotation :—Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465. 


8126. Add. Annotation :—Midland Bank v. I. R. 
Comrs., [1927] 2 K. B. 465. 


8127. Add. Annotation :—Mentd. 
James, [1925] Ch. 616. 


3146a. ‘* Chequelet.’?}] —A bank issued documents 
to its customers in the form of receipts for 
payment by them to the customer of sunis 
under £2, & agreed with its customers that 
they would pay to persons presenting these 
documents to them signed by a customer the 
sums named therein & would debit the cus- 
tomer’s account therewith, it being their 


Garrard v. 











PART XXII. SECT. 7. 


sa. Pleading — Striking oult—When 
ordered.}—NiEDLES v. SLOVARP, [1922] 
2 Ww. Ww. R. 649 ; 6 D. L. Kh. 273 6 
15 Sask, L. R. 448.—CAN. 


sd. Discovery — Examination _for-— 
Action by wndorsee.)\—EMPIRE FINAN- | 
ctrERS, LTp. v. Nance, (1920) 1 
WwW. Ww. R. O9ts 41 D. L. Kk. 231 —CAN. | 


sturop duty. 
IMPLRIAL BANK 


sk, 


after acceplume 


PART XXII. SECT. 11, SUB-SECT. 4, 

d i. —— d: to prove collatcral agree- 
meni—-hor “ working out” of note.j— 
MALLovGaH wv Dick, (1927) 2 D. L. R. 
3705; [1927) 1 W. W. lh. 544; 22 
Alta. L. R, 425,—-CAN. 


d ii. To show that note signed as =" A 
trustee only.J—Evidence not admissible. : 
—CANADIAN CREDIT MEN'S TRUST AS- 6n. 
BOCN. t. ANDERSON (1917), 37 D. L. R. 
805.—CAN. 





PART XXV. SECT. 1, SUB-SECT. 1. 
3123 ii. ——-— Issued by one branch 


Bank 


on another.) -Demand drafts, fssued 
by one office of a bank upon another 
of the bare bank, are bills of exchange 
payable on demand & are exempt from 
Re DLMAND DRAFIS OF 
or 
LL. . 56 Cale. 233.—IND. 


PART XXV. SECT. 2, SUB-SECT. 1. 


T'tme_ for Pe dated Whether 
BUTLER v. vANA (1873), 9 N.S. R. 
(3 G. & O.) 171.—CAN. 


PART XXV. SECT. 2, SUB-SECT. 2. 


sm. Tame for stammng }--HespFk- 
BON ene (18668), 25 UL Com 


-)-- Held; 
note before being negotiated could be | 
stamped by the maker on the day of 
the mahing thereof, though after it had 
been signed & indorsed by the payee. —— 
OF OTTAWA v. MCLAUGHLIN 
(1883), 8 A. It. 543.—CAN. 


avowed intention that the documents should 
be used for the same purpose as cheques, & 
the object being to avoid the stamp duty on 
cheques :—IlTeld : the documents were bills 
of exchange within Stamp Act, L891 (c. 30), 
s. 32.—MIDLAND BANK, Llsrp. v. INLAND 
REveENUE Comers., [1027] 2 1K. B. 4653) 06 
1. J. K. B. 1006; 187 1. T. 8173 43 'T. LR. 
Tol3 T1 Sol. Jo. 622. 

3170. Add. Annotation : —Mentd. Allen v. Royal 
Bank of Canada (1925), 41 T. la R. 628. 
8172. Add. Annotation :—Refd. Lemon v. Austin 
Krinrs Investment Trust (1025), 133 L. 'T. 

790. 

8178. Add. Annolation : - Refd. Midland Bank v. 
I. R. Comrs., [1927] 2 K. B. 465, 

3175. Add. Anwotation :--Mentd. Jones v. Waring 
& Guillow, [1L926} A. C. 670. 

3209. Add. Annotations :—Refd. Auchleromt ev. 
Midland Bank, [1928] 2 K. KB. 204. Mentd. 
Joachimson v. Swiss Bank Corpn., (1921) 3 
K. B. 110. 

3240. Add. Annotation: —Mentd. NKoechlin vu. Kes- 
tenbaum, [1927] 1 AK. 1. 840. 


_—— ee mmeanti i ee ee 


PART XXV. SECT. 4, SUB-SECT. 3. - 
3264 vil. — .| 


middory note, 


Where oa 


pro- 
Doevdnage 


fosatfietentily 
stamped, dA in-diumsthle in evidence, 
w stit te recover the pundipal debt 
babed oon tho uchnovwledgmnent= cou. 


INDIA | 

\ 

| turned in a COnfeMmporancouy PEC Pie 
1a 


(928), 


mentloning the loan & referting to t 
PronUssOLy note, is 
GOVINGD SINGH 7 
ae (1929), Ll. du 


Tnalntiimable —- 
Brroy BAMADCR 


andursement, | KR. 52 All. 169, - 


PART XXV. SECT. 4, SUB-SECT. 8. 


— 
° 


8263v. -—.) - Anunstamnpud cheque 
is adinisvible in evidence & nay amount 
to an carnest or part payment. SYsKIA 
v. GEOR, [1920] 1 W. W. . 741.- CAN. 


PART XXV. SECT. 6, SUB-SECT. 1. 


188. 


& promixsory 


| i. ——- — _ Travis 
| v. CGiLABIER (1870), 2 Han 215. CAN. 
fii, —~—- | BANK OF 


Nova Scorta v. CursninG (2882), 21 
| N. BL 1 398, GAN. 
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Cages 6—98a. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


BILLS OF SALE. 
Part 1.—Objects and Application of Bills of Sale Acts. 


Add. Annotation :—Refd. Nationa] Provincial 
& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


7. 


Add. Annotation :—Mentd. French v. Gething, 
{1922] 1 K. B. 286. 


Part Il—-What Transactions are Bills of Sale and require 
Registration. 





. Add. Annotation :—Refd. French v. Gethi 82. Add. Annotations :—As to (1) Consd. Wright- 
at “f925) 1 K. B. 236. oo gon v. MoAsthur & Hutchison, (1921) 2 
12. Add. Annotation :—Mentd. National Pro- . B. 807. As ( efd. Wrightson v. 

vincial & Union Bank of England v. Lindsell McArthur & Hutchisons, [1921] 2 B. 
(1921), 91 L. J. K. B. 196. 807. 
15a. ——— Sale-—Re-letting to seller.|}—Britisn, 90. Add. Annotations :—Apld. Re Allester, (1922] 
RAILway TraFFio & Evecrric Co. v. KAHN, 2 Ch. 211. Mentd. Wrightson v. McArthur 
{1921] W. N. 62. & Hutchisons, [1921] 2 K, B. 807. 
85. Add. Annotation:—Refd. Re Wait, [1927] 93, Add. Annotation:—Refd. Wrightson v. 
1 Ch, 606. McArthur & Hutchisons, [1921] 2 K. B. 
41. Add. Annotation Serta es prac ree af 807. 
vincial & Union of England v. Li _ 
(1921), 91 L. J. K. B. 196. 93a. ---- ——— Room on borrower’s premises.] 
; Gethi Deft. co., in order to secure pltf. against loss 
42. Add. Annotation :—Mentd. French v. Gething, on a certain contract & in consideration of 
[1922] 1 K. B. 236. ltf. giving further time within which to pay 
44. Add. Annotations :—Expld. & Apld. French For t the goods, set aside certain specified goods 
v. Gething, [1922] 1 K. B. 236. Mentd. in two rooms on defts.’ premises, which were 
Canvey Island Oomrs. v. Preedy, [1922] 1 Ch. locked up & the keys handed to pltf., no 
179. other goods being in those two rooms. The 
52. Add. Annotation :—Mentd. Stephenson v. terms of the transaction were recorded in 
Thompson, [1924] 2 K. B. 240. two letters written by deft. co. to pltf., one 
PART I. No power in cestut que trust to seize | 70.—OCAN. 
ea. Litlls of Kale & Chaltel Mortoage a, Baha pp Bosseseion.}PORORLL, 80 il, ——.]—A. an cmployeo of pltt. 


ae licable to mortgage of equity in 
applicable to 

inerioanert goods. |— orp nbove Act does 
not apply to a ochattol mtgo. which 
expressly. ede not the goods thein- 
Kolves referrod to theroin but any 
interest or equity which mtgour. may 
have in them after the cliim of a 
prior named mtgee. shall have been 
sativefied —-BANQUE P’HOCHELAGA ¢. 
BROWNSTONE, aE 3D TL. HR. 176; 
11928 Re W. RH. 3485 35 Man, L. R. 
62. 


ane Crop Payments Acted 1924 RP dd 
%, 3—Kffecl of-— Alienation by la 
lord, vendor or nortygagee.}-—Ite Crov 
PayMENTS Ac, Ite a 13 ode “ 
HATTEL MORTGAGE AOT : 
Man, L. BR. 34; (1926) 2 We'w. i 
844.—CAN. 
sd. Contract made outside sheet i 
—Provincial Act not applicable are 
NATIONAL Cae REawrER Oo. 
LOVETT, Moor e. NAt ore Casil 
RyeerwtTer Co °(1908), 14K. L. R. 321. 
CAN. 
sf. Who may be “ creditor Fast teresa 
in bankruptey.}—A trustee In bkpcy. 
i a creditor within Bills of Sale Act, 
4S. N.S. 1923, co. 801, 8. 8.—Zte 
vem oe hg ert (103913 D.L. BR. 


PART IL pres 1. 
PP Add ‘*‘revad., {1920]3 W. W. R. 


PART Il. SECT. 2. 
resermng to maker 
ent & disposition— 


ese 


am. Declaration 
powers of managem 


(1920), 28 GO. L. R 77.—AUS. 


PART II. SECT. 3, SUB-SECT. 2. 
sane Add “ revad., (192213 W. W. R. 


PART II. SECT. 4, 

ti. -—— Goada paid for but not de- 
Huered, }-—~Held tration not re- 
quired under Bills o Bale Act in order 
to protect puroharer’ se right to frone 
subsequently manufactured & paid for 
under the agreernent, the property in 
which had passed to him but which 
were still on vendor's prem: — 
ALLEN-STOLTZE LUMBER Co., Lrp. v. 
Scamir Lake LUMBER Co., LTv., 
{1920} 3 W. W. R. 895 —CAN. 


sp. ** Customer’s 
“ trust receints. “Re  Goicios Be atid 
Borninine & Reram Co., Lrn. (1923), 
cae . R. 485; 24 O. W. N. 89. 


PART II. SECT. 5, SUB-SECT. 4. 


80 1. Following alleged sale to vendor. 
—O. purchased an tice ne Farid 


rater __ requir ing ge A 
usiners, he 


$1,400 from mtn giving 


in ees a 
hire-purchase agreeme 


as to the 


automobile. C. continued in pos- 
seasion of hety car: aa the Ba ol 
ment was assuran thin 
Bills of Sale Act.—lurner Ci. R. P.) & 


Co. v. SOaRFF (1920), 29 B Cc. R. 
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co., being desirous of obtaining a new 
motor oar for the purposes of his work, 
arranged with an officer of pitf. that 
the 00. would advance him £200 to 
enable him to purchase the car. A, 
selected a car signed an order for 
it in his own name, & an involoe 
addressed to plitf. was issued to A. 
A cheque for the balance of the amount 
owing on the car was given by the 
pitt. to A., who handed it to the 
vendor. The co.’s ledger showed the 
amount of the cheque as an advance 
to A. As security for this advance 
A. entered into a ea fekS urchase agree- 
ment with the co., whereby the co. 
purported. \o to let the car to A. upon 
he usual terms of a hire - purchase 
agreement. ‘The agreement was not 
registered as a bill of sale, & A. sub- 
sequently sold the car to deft. In an 
action for detention :—Held: the ct. 
was not concluded by the form into 
which the partice had thrown the 
transaction, but was entitled, & andere 
bound, to inquire into its yi net ue ee 
the transaction between en 

amounted to an advance ty Itt. to 
A. on the security of the car; the pltf. 
could ty ene out its title inde- 
penden o Sao pur oniae Barer: 
ment, which contained a licence to 

take possession of a personal chattel, 
& was consequently a bill of sale within 
relesbeierhs A teine oe pel Pas the 
agreemont no red as & 
bill of sale was void, & deft. was 
entitled to gnoceed. USTRALIAN 
METROPOLITAN LIFE ASSURANCE Co., 
Lp. v. LEA, [1928] V. L. R. 29.—AUS. 


letter written before the keys were handed | 
over, & the second letter subsequently. The 
second letter contained the words: ‘ The 
goods to be locked up, the keys in your 
posseasion, & you to have the right to remove 
same as desired.’’ The co. went into liquida- 
tion & the liquidator claimed that the trans- 
action was invalid under Companies Act, 
1908 (c. 69), 8. 93 (1) (c), as being a charge 
created or evidenced by an instrument which 
if executed by an individual would require 
registration as a bill of sale. Pltf. brought 
an action claiming a declaration that the 
goods were in his possession, & that he was 
entitled to remove them :—Held: possession 
of the goods = to pitf. by the delivery 
of the keys of the rooms in which they were 
locked up, notwithstanding that those rooms 
were on defte.’ premises, inasmuch as defts. 
had conferred upon pitf. a licence to make 
the necessary entry in order to use the keys, 
which licence could not be revoked, & there- 
fore the transaction was valid as against the 
liquidator, & pltf. was entitled to remove 
the goods.—WRIGHTSON v. McARTHUR & 
Hurcuisons, [1921] 2 K. B. 807; 90 L. J. 
K. B. 842; 125 L. T. 883; 37 T. L. R. 6753 
65 Sol. Jo. 653; [1921] B. & C. R. 136. 


Add. Annotation >—Mentd. Re Kaufman 
Segal & Domb, Ex p. The Trustee, [1923] 
2 Ch. 89. 

Add. Annotation :—Consd. French v. Gething, 
[1922] 1 K. B. 236. 


Add. Annotation :—Refd. National Provincial 
& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 

Letter assigning chattel in hands of third 
party—Or proceeds of sale—-As security for 
overdraft.|—-The owner of a motor car 
which was in the hands of deft., a motor 
engineer, for the purpose of repairs, & which 
he had instructed deft. to sell on his behalf 
when repaired, had an account at pitis.’ 
bank, which was overdrawn. [Being re- 


05. 


97. 
98. 


98a. 


Vol. VIL—Bills of Sale. Cases 98a—138a. 


quested by pltfa. to give security for the 
overdraft he wrote to deft. a letter authorising 
him ‘to hold the car to the order of" the 
bank “or the proceeds whon sold,’’ & sent 
a copy of that letter to pitfs. The letter 
was not registered as a bill of sale. The car 
having been sold & the price received by 
deft., pltfs. claimed the proceeds :—Held : 
the letter in question created one entire 
charge upon the car & the proceeds which 
represented it, & the equitable assignment 
of the proceeds could not be severed from 
the assignment of the car itself; the letter 
was consequently a bill of sale & void for 
want of registration & for non-compliance 
with the statutory form.—NaTIONAL PRo- 
VINCIAL & UNION BANK oF ENULAND 0. 
LINDSELL, [1922] 1K. B. 21; 91 LJ. K. B. 
196; 126 L. T. 319; 66 Sol. Jo. (W. RB.) LL; 
[1921] 3. & OC. R. 209. 


Annotation —Refd. Re North Wales Produce & Supply soo., 
[1922) 2 Ch. 340. 


99. Add. Annotation : 
(1929) 2 K. B. 310. 

101. Add. Annotation: ~-Mentd. Re Chaplin & 
Staffordshire Potteries Waterworks ('‘o.’s 
Contract, [1922] 2 Ch. 821. 

104, Add. Annolation :—-Expld. & Apld. Shears 
v. Jones, [19022] 2 Uh. 802. 

107. Add. Annotation :—Mentd. Re Davics, Fz p. 
Miles, [1921] 3 K. B. 628. 

108. Add. Annotution: —Consd. Ie Johns, Worrell 
v. Johns, [1928] Ch. 737. 


110a. -——.]—An agreement to execute a bill of 
sale, to secure payment of a debt, in tho 
event of the debt not being paid by a certain 
date, is a bill of sale within 1582 Act, & is void 
unless the requirements of that Act as to 
registration are comphed with. —Surmans & 
Sons, Lp. v. Jonny, [1922] 2 Ch. 802; 92 
J. J. Ch. 28; 128 1. TT. 218; 66 Sol. Jo. 
682 ; [1922] B. & O. R. 21). 

Add. Annotatwn :— Refd. Re Wothered, Jia p. 
Trustee (1925), 134 1. 7. 264. 


Mentd. Pearce v. Brain, 


112. 


Part IIl._—Instruments not within the Expression “ Bill 
of Sale.” 


127. Add. Annotation :—Mentd. Re Debtor, (1929) 
1 Ch. 362. 

128. Add. Annotations :—Folld. French v. Gething, 
{1922} 1 K. B. 236. Refd. Canvey Island 
Comrs. v. Preedy, [1922] 1 Ch. 179. 

131. Add. Annotation :—Mentd. ft: Stanton, [1929] 
1 Ch. 180. 

182. Add. Annotation :—Mentd. The James W. 
Elwell, [1921] P: 351. 

138. Add. Annotations :—Refd. The Harlow, [1922] 
P. 175; Merchants’ Marine Insce. v. North of 
England Protecting & Indemnity Assocn. 
(1956), 42 T. L. R. 724. 

188. Add. Annotation :—Refd. Re Allester, [1922} 
2 Ch. 211. 

188a. Letter of trust on redelivery for realisation of 
pledged bills of lading.|—-A limited co. 


pledged bills of lading with a bank to secure 
an overdraft. When it was time to sell the 
goods, the co. in accordance with the well- 
established mercantile practice obtained the 
bills of lading from the bank for realisation 
on the terms stated in the usual letter of 
trust given by the co. to the bank, to wit, 
that the co. received the bills of lading in 
trust on the bank’s account & undertovk tv 
hold the goods when received & the pro: geds 
when sold as the bank's trustces & to remit 
the entire net proceeds as realised -- Hcld: 
the letter of trust was not a bill of sale at all 
within the definition of 1875 Act, 6. 4. 
Semble: if 1t had been so, 1t would on the 
evidence have been a document ‘ used in the 
ordinary course of business”’ within the 
exception in that definition—Re ALLESTER 


PART Il. SEOT. 6. 
st. To F ig security — Regtatration necessary.}—Re MCINTYRE, TRUSTER v. CANADA METALCO., Lp. (Ont.), 1925) 2D J. i 
89; 5C. B. 
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R. 629.--CAN. 


Cases 138a—200. 


(D.), Lrp., [1922] 2 Ch. 211; 91 LL. J. Ch. 
797; 127 L. T. 484; 38 T. L. R. 611-5; 66 
Sol. Jo. 486; [1922] B. & C. R. 190. 


138b. Agreement for sale of growing crop.]—- An 


144a. 


160. 
168. 
176. 
190. 





sw. 
to franafer property wu gooda back to 
acller | 
QO’BRIN 7. 
{1927 lL. 
W. RK 176, 21 Sask. L. R. 478.— 


Ww. 
CAN 


112 iv — 
Mach as & Co, 1 


Co., 


agreement for the sale of a growing crop is a 
transfer of ‘“‘ goods”’ within 1878 Act, s. 4, 
& is therefore excepted from the definition 
of “ bill of sale’? in that sect. as being a 
‘transfer of goods in the ordinary course of 
business of any trade or calling.’’—STEPHEN- 
SON v. THOMPSON, [1924] 2 K. B. 240; 93 
L. J. K. B. 7713 181 L. T. 279; 88 J. P. 
142; 40 T. L. R. 518; 68 Sol. Jo. 536; 22 
L. G. R. 859; [1924] B. & O. R. 170, C. A. 


—— —— Society incorporated under In- 
dustrial & Provident Societies Act, 1893 
(c. 38).]—Upon a claim by a debenture-holder 
in the winding up of a society incorporated 
under the above Act to be declared a secured 
creditor, the question arose whether the 
debenture, by which the property of the 
society present & future was charged to 
secure the repayment of the principal sum 
& interest, was void by reason of Bills of 
Sale Acts, as to all or any of the assets of the 
society thereby charged :—Held: (1) the 
socicty was not an incorporated co. within 
the exception from 1882 Act, mentioned in 
sect. 17 of that Act ; (2) the property charged 


148. 


149. 


151. 
155. 


156. 


158. 
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by the debenture, although described in 
general terms, was severable ; &, accordingly, 
the debenture was a valid charge upon such 
of the assets of the society as did not consist 
of personal chattels within 1878 Act, s. 4.— 
Re Norra Wares Propuck & SUPPLY 
Society, [1922] 2 Oh. 840; 91 L. J. Ch. 415; 
127 L. T. 288; 38 T. L. R. 518; 66 Sol. Jo. 
439; [1922] B. & OC. R. 12. 


Add. Annotations :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
National Provincial Bank of England uv. 
Charnley (1923), 93 L. J. K. B. 241. 


Add. Annotations :—-Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340; 
National Provincial Bank of England v. 
Charnley (1923), 93 L. J. K. B. 241. 

Add. Annotation :—Apld. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Annotation :—Apld. Lemon v. Austin 
are Investment Trust (1925), 133 L. T. 
790. 

Add. Annotations :—Consd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. Refd. 
Dey v. Rubber & Mercantile Corpn., [1923] 
2 Ch. 528. 

Add. Annotation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Part 1V.——Subject-Matter of Bills of Sale—" Personal 
Chattels.”’ 


Add. Annotation :—Refd. Uerbert’s Trustee 191. Add. Annotation :—Mentd. Re Mellor, Alvarez 


v. Higgins, [1926] Ch. 794. 
Add. Annotation :—Refd. 
Produce & Supply Soc., [1922] 2 Ch. 340. 
Add. Annotation :—Mentd. Vaudeville Elec- 
tric Cinema v. Muriset, [1923] 2 Ch. 74. 


Add. Annotation :—Distd. Stephenson v. 
Thompson, [1924] 2 K. B. 240. 





PART III. SECT. 5. 


SOM, 
Lien note—No collateral contract 0.4L 


Meld: not a chattel mtge — 
SrenuBINeS & Poe se 


3’ oD R. 2743 {1927} 


PART III. SECT. 6. 


——.] — GORDON 
AD, vw. CAPITAL TRUST 
R. 1150; 


tho 


Lin... [UQ27j 2 nD. lL. 


Re North Wales 


{1923) 3 D. 
» R. 334.--CAN 


PART IV. SECT. 3. 


167 ii, ——.}—Tho assignment by 
way of security of a chattel, the subject 
of a hire purchase agreement & which 
at the date of the assignment was im 
rOSsNessION Of the hirer, who was 
not in default under the hire purchase 
agreement, is an assignment of a chose 
in action within s. 3 of Bills of sale 


v. Dodgson, [1922] 1 Ch. 312. 


196a. Growing crops.]|—STEPHENSON v. THOMPSON, 


200. Add. Annotation :-—Generally, 


L. KR. 1152; 


No. 138b, ante. 


Mentd. Re 
Chaplin & Staffordshire Potterics Water- 
works Co.'s Contract, [1922] 2 Ch. 824. 








62; even in part.—NoORTH _AMKRICAN 
LUMRER Co. v. BANK OF MONIREAL, 
[1922] 1 W. W. 1. 1265; 65 D. L. RR. 





a ii. Lease by mortgagee in 
possession to guarantor of mortgagor's 
debt to bank—ILropnts from crop to be 
appleed in reduction of debt.}—Held: 
the above arrangement did not violate 
Chattel Mtge. Act, R. S. GC, 1920 
(c. 200), 5. 20, as an attempt to create 
a security on @ growing crop, since it 


S.C R. 37435 C. B.. 216.—CAN., 


PART IV. SECT. 1. 


sy. Sale of duélling house for re- 
moral} -A rale of ao dwelling-houge 
with the intention on the part. of the 
vendor & purchaser that if shall be 
removed from the land on which it is 
rituated is a sale of a chattel within the 
meaning of sect. 9 of the Bills of Sale 
Act ROS. A. 1922, e. 151.-—-WaADE r. 
Musiipan Disrrier or GOLDIN 
Vaeenh, [1929] 2 DD. DT. R. 1793; 1 
My W. OR. 80L; 24 Alta, L. Re. 1.— 


PART IV. SECT. 2. 
ai. ——— Goods mn possession of third 


sty-—~-Claiming possession on his oton 
Po — Held : Bills of Sale Act did 


not apply.—PRETE vr. LAUZON & FEN: 


Act, 1898.— Moior CrEDIIs, Lyn, ¢. 
W. EF. Wornnasroy, Lrp. (IN Ligt ip 4- 
TION) (1929), 20 5. RL N.S. W 7 
46 N. 5. W. W.N. 18.—AUS. 


ery ae 


PART IV. SECT. 4, SUB-SECT. 3. 


ok ~——.)}—When a mtgeec. enters 
into possession, he becomes entitled 
to any crops growing on the land as 
aguinst a mtgee. of the crops under a 
chattel mtge. executed after his nitge. 
& before possession taken; but, if 
the crops are cut at the time of 
possession tuken, the holder of the 
chattel mtge. would have priority. 
HARRISON v. CARBERRY ELEVATOR Co. 


ai. — Chatiel mortgage including 
cut grain—Amount of cut grain not 
8 ’ eld: mtge. not valid 
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| 


did not come within any instrument 
mentioned thereln.—BuRNS & BrRowN 
v AULAtY & DOERR (Sask.), (1926) 
W.W. i. 943.—CAN, 


197 x. ——.}—Seourity on grain 
given to a bank in Oct. 1921, in respect 
to advances made iu the spring of 
1920 :—Held: imvald in respect to 
192) crop as there was no proof that 
1921 crop was intended as the security, 
& if there was such an agreement made 
in 1920 as to 1921 crop it was bad as 


ence.—NORTH AMERICAN LUMRER Co. 


tr. BaNK OF SY, 11922) 1 
W. W. R. 1265; 65 D. L. R. 348; 
15 Sask. L. R. 375.—CAN. 


197 xi. ——.}—Held : an agreement 
only intendcd to opcrate as security 
for payment, payable when the crop 


207. 


209. Add. 


Vol. VII.—Bills of Sale. Cases 207—237. 


Part V.—Statutory Requirements. 


Add. Annotation :—Mentd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 
Annotation :—Mentd. Commercial 


noes Co. of Canada v. Fulton, [1923] A. C. 


2138a. ——— Substantial accuracy—Payment of loan 


220. 


228a. 


was harvested, wag void under R. 8. M., 
1913 (c. 17), 8. 33.--H ABCALL v. ROYAL 
Bank OF CANADA, [1923] 2 W. W. Wt. 


504; 


197 xii. ———.)—-Held : a security on 
crops to be grown wn futuro was ' 4 
invalid under KR. 3. 5., 1920 (c. 200), jation to the value of the wheat but 
8. 20.—RICHLAND FARM, 
Meet [1923] 3 W. W. Wt. 74 


197 
1924} 1 D. L._R. 493; 1 W. 
246; 18 Sask. L. R. 92.—CAN. 


by cheque.]—Pitf. granted a bill of sale over 
certain furniture to a money-lender, &, as she 
was unable to pay him the first instalment 
when it became due, defts. agreed tu advance 
to her £1,000 on another bill of sale for the 
purpose of paying him off & of having her 
furniture released from the first bill of sale. 
Pltf. accordingly received a cheque for £1,000 
from defts., & after receiving it she executed 
the second bill of sale, which stated that the 
consideration for it was £1,000 paid to pltf. 
In an action by pltf. to restrain defts. from 
disposing of the furniture comprised in the 
sécond bill of sale, pltf. relied on 1882 Act, 
s. 8, & she contended that the real considera- 
tion was the payment off of the moncy- 
lender & the release of her furniture from the 
first bill of sale :—Jfeld: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment was 
by cheque, & therefore, as the consideration 
was correctly stated in the second bill of sale, 
the action failed.—D’UsEz vy. Trarrics & 
DISCOVERIES, LTp. (1924), 40 T. 1. HR. 441. 
Add. Annotation :-—Consd. Stott v. Shaw & } 
Lee, [1928] 2 K. B. 26. 


& grantor’s creditors paid by | 
ge ee On June 24, 1925, the parties | 
to a bill of sale for £1,000 entered into an 

agreement that the grantee should pay, as 
he then did, £600 to creditors of the grantor 
in satisfaction of their debt, that the existing 
bill of sale should be cancelled, & that the 
grantor should give to the grantee a new bill 
of sale for £1,600. 
provided that “in consideration of £1,600 











pltf.’s purchase. 
33 Man L. Li. 220.—CAN 


Ivrp. vc. was fixed 


xiii, ——-.}--DALTON »v. Raton, On, 


The new bill of sale 237. 


the total price at about the samo as on 
This was carried out, 

& to secure the purchase price pitf, 
, took from A. a seed grain intge. on the 
i crop to be grown :—Held 
, hot require the whole of the wheat for 
ood, & as the price fixed had no re- 


with reference to the debt hi 
owing by A. to pltf., the actual valuc 
pelok much less than the price augrced 
he transaction could not be con- 
R sidered a bona fide sale to A., & 
mtge was invalid.—LYNCH v. TURNEY 


aid to’ the grantor ‘“‘ by ’’ the grantee “‘ on 
une 24, 1925,” the grantor assigned the 
chattels to the grantee :—Held: the new bill 
of sale truly set forth the consideration for 
which it was given, as required by 1882 Act, 


s. 8. 

(2) A bill of sale provided that tho grantor 
would pay the grantee the principal sum of 
£1,600 with the interest then due ‘on 
Dec. 24, 1925." A contemporaneous mtge. 
of other property, given as part of the same 
transaction & as a cullateral security for the 
principal sum, provided as follows: ‘ The 
mtgor.” (the grantor of the bill of sale) 
“hereby covenants with the mtgee.” (the 
grantee) ‘‘to pay to him on Dec. 24 next 
£1,600 with interest thercon, & it is hereby 
agreed & declared that (subject to the right 
of the mtgee. to require repayment of the 
principal on Dec. 24 next according to the 
foregoing covenant by the mtgor. or at any 
time thereafter) the principal money hereby 
secured shall be repaid by instalments of not 
less than £20” on specified dates; these 
provisions not being contained in the Dill 
of sale :—Held: the bill of sale by being 
mado contemporancously with, & as part of 
the same transaction as, the mtge. containing 
that clause for repayment of the principal 
by instalments, was not made or given subject 
to.a “defeasance or condition”? within 
1878 Act, s. 10 (3), & the fact that that 
clause was not contained in the body of the 
bill of sale or written on the same paper or 
parchment therewith did not avoid the 
registration of the bill of sale under that 
sub-sect.---Storr v. Suaw & Leb, Lrp,, 
[1928] 2 K. B. 26; 97 I. J. K. B. 656; 139 
L. T. 302; 44 T. L. R. 493; [1028] B. & 
C. R. 24, C. A. 


230. Add. Annotation :--Mentd. Henshall v. Wid- 


Add. Annotation :—Distd. Vienshall v. Wid- 
dison (1923), 130 L. ‘IT. 607. 


PART V. SECT. 1, 8UB-SECT. 2.--—-A. 

bi.--—~— Not amount secured.j— 
HENTON © INTERNATIONAL HARVESTER 
Co., [1920] 2 PD. Le. RR. 9623 [1926] 
oan W. L118; 22 Alta. L. RR. 102.— 





: as A. did 


PART V. SECT. 1, SUB-SECT. 2.-—B. 
‘ Misstatement aato currency.) 
—The fact that u billof sale statos that 
the consideration was paid in “ lawful 
money of Canada,’’ whereas it was in 
fuct paid in United States currency, 
docs not invalidate the bill of sale.—- 





pltf.’s 


(Sask ), (1923) 3 D. L. HR. 7; [1923] 2 FinsT NabTionNaAL BANK Of MIN- 

197 xiv. ——.J—-ORPEV v. DYER W.W. RH. 876; revag., (1923) 1D. L. f. NEAPOLIS v. MANN & CONWAY {'925) 

ae 11929] 4 D. L. R. 1084; 1 1198.—CAN. ee on i O48; (eee 2 wet RK. 
W. e R, 382.—CAN. k ii. Wan -.J--Held: the chattel r+ r+) , as de «. . 


g e 
SON & 
EKMAN & PrRocror & MALLeEry, {1921) 
3 W. W. R. 39.—CAN. 





—— ———, + —- PROCTOR t. ANDER- 
NORTHERN ELEVATOR Co., LTD., 
of seed grain, was 


Transaction not bond fide. — 


k i. . 
Pitt. claimed the right to take certain 


wheat in A.’s possession. 
some of it for seed. It was agreed that 
pitf. would purchase the wheat from A. 


at a 


amount of A.’s indebtodncss to pitt. 
tf. would fiimmediatcly re-sell it 
at a price per bushol which made 


J.8. 


to 2. 


A. wanted 


mtge. in question, which was given on 
a growing crop for the purchase-price 
e & valid.—- Sie 
ETsBER v. RomMANctEWicz, (1928) 4 | (1886), 3 Man. L. R. 585.--0A 
DD. eat 400; (1928) 2 W. W. Kt. 625. 


sa. Binder twine chatiel mortgaye— 
To secure price of twine used 
ear.}—Held : may be validly granted 


PART V. SECT. 1, SUB-SECT. 2.— 
C. (a). 


.]—MowatT ¥. aia 





227 vil. -~ ~}—Re GaUDREAD, 
Ke p. Kova, Bank oF Canaba, [1922] 
pty W. R. 79; 66 D. L. BR. 831 


in previous 
SF ~- & notes under dlacenunt 


price which was equal to the fn’ the following yoar over the crops | —Notes subsequently tak 


FENNELL 0. 


of that year, & is ge ae to DS 
NION BANK OF ; 
{1923} 3 W. W. ht. 79.-—CAN. , Man. L. R. 65.—CAN. 
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(7 ay = 
grantee.|—Held: the chattel mfxe. 
| was valid.— Bis v. Hicarvs (1841), 2 


20 


Cases 387a-—329, 


287a. -J—Pitf., H., had had a number 
of betting transactions with deft., W., a book- 
make, since 1918, Pitf. lost various bets 
oe aid his losses by cheques. He won other 
bets for which he was paid by various Aapvts nae 
Eventually, pltf. obtained Pa i Baa. pee 
deft. for £692 10s. Execution was levied at 
the instance of the judgment creditor where- 
upon deft.’s wife, claimant in the interpleader 
proceedings which followed, claimed the 
goods seized, alleging that they belonged to 
her because her husband, the judgment 
debtor, had given her a bill of sale covering 
them to secure the pepe yment of a sum of 
£600 which she had advanced to him. The 
judgment creditor contended that the bill 
of sale was bad because it did not truly state 
the consideration. The bill of sale contained 
the words ‘‘In consideration of a sum of 
£600 now paid...” & the judgment 
creditor said that the 2600 was not paid at 
the time of making the bill of sale, & therefore 
was not ‘“ now paid,” as therein stated, but 
was paid some time later. It was therefore 
contended that the bill of sale was not a good 
bill of sale because the statement that” the 
money was “‘ now paid ’’ was untrue. Accord- 
ing to the evidence, deft.’s wife had borrowed 
the £600 from her mother to help her 
husband, & she handed the £600 over to her 
husband to pay his debts at 6 p.m., on the 
game day that the bill of sale wa3 executed :— 
Held: there was evidence in the present case 
on which the county ct. judge could find that 
the £600 was ‘‘ now paid ”’ within the meaning 
of the statement in the bill; the bill of sale 
was executed, & the money was paid over 
by claimant at substantially the same time; 
the bill was therefore valid & the appeal 
must be dismissed.—IIENSHALL v. WIDDISON 
(1923), 130 L. T. 607, D. C. 
240. Add. Annotation :—Mentd. Herbert’s Trustee 
v. Higgins, [1926] Oh. 74. 


278. Add. Annotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1923] A. O. 798. 

279. Add. Annotations :—Refd. Westen v. Fair- 

bridge, [1923] 1 K. B. 667; Gordon v. 

Goldstein, [1924] 2 K. B. 779. 

Add. Annotation :—Consd. Wilkins v. New 

ae ee & Hawkings (1022), 80 


2838a. -——- —— Rights 
agreement.|——Where, _.___ _ ease aetna 
a bill of sale of furniture is granted to secure 
a loan of money with an agreed sum for 
interest, & the bill is found to be bad, the 
lender is entitled to recover the rincipal 
money lent & interest by virtue of the con- 
tract created by the oral negotiations which 
preceded the granting of the bill of sale.— 
WILEINS v. New SAVILLE Securitizs, Lrp. 








282. 


eee eee 


PART V. SECT. 2, SUB-SECT. 1. 


PART V. SECT. 2, SUB-SECT. 3. 
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& Hawxineas (G. F.) & Son (1922), 39 
T. L. R. 85. 
Annotation ;— Fold. Bradford Advance Co. v. Ayers, [1924] 


W.N. 15 

283b. —— ——.]— When a bill of sale is void 
under 1882 Act, s. 9, it is void for all purposes, 
including the covenant to pay interest. But 
where a loan has been negotiated purporting 
to be under a bill of sale which turns out in 
fact to be void, an action will lie for money 
had & received, with an obligation to repay 
the loan & interest at a reasonable rate.— 
BRADFORD ADVANCE Co., Lrp. v. AYERS, 
[1924] W. N. 152. 

288. Add. Annotation arr Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 


288a. Joint parties—Joint assignment—Of pro- 
perty owned by one party.|—-By-a bill of sale 
a husband & wife, who were therein together 
called “the grantor”, purported to assign 
to the grantee the chattels described in the 
schedule thereto, which in fact belonged to 
the wife alone :—Held: inasmuch as “ the 
grantor’’ was not the true owner of the 
chattels at the time when the bill of sale was 
executed, except as against the grantor the 
bill of sale was void under 1882 Act, s. 5.— 
GORDON v. GOLDSTEIN, [1924] 2 K. B. 779; 
94 L. J. K. B. 21; 1382 L. T. 165; [1924] 
B. & OC. R. 246. 

en ‘—Expld. Gamage v. Payne (1925), 48 T.L. R. 


289. Add. Annolations :—Consd. Westen v. Fair- 
bridge, [1923] 1 K. B. 667; Distd. Gordon 
v. Goldstein, {1924} 2 K. B. 779. 

201. Add. Annolation :—Mentd. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

202. Add. Annotation :—Mentd. Commercial 
prone Co. of Canada v. Fulton, [1923] A. 0 





297. Add. Annotation :—Refd. Commercial Credit 
Co. of Canada wv. Fulton, [1923] A. C. 798. 


299. Add. Annotation :—Refd. Re North Walcs 
Produce & Supply Soc., [1922] 2 Ch. 340. 


801. Add. Annotation :—Expld. & Apld. Re North 
Moe Produce & Supply Soc., [1922] 2 Ch. 


302. Add. Annotation :—Expld. Re North Wales 
Produce & Supply Soc., [1922] 2 Oh. 340. 


302a. ——— Other property of industrial 
society—Charged by Serene Woe NortTH 
Wares Propuce & SUPPLY CIETY, No. 
144a, ante. 


820. Add. Annotations :—Mentd. 
Motor Union Inace., [1922] 2 K. B. 249: Re 
A Bankruptcy Notice, {1924] 2 Ch. 76; 
Rassian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale de Commerce de Petro v. 





Edwards v. 


as to subsequently acquired ‘poets the 


« Situatio chat sg. Sufici of — Small eaent ge. ui) void.—. ; 
designed Se he chart. | tape La oF tate pay- | (1993) 8 D.L. R986; 33 Man. L. R. 
mine generally known.|—Jield; euth- | ment.J—Held:  sufficient.—IupeniaL | 153; (1923] 1 W. W. 1190; 3 
ctent, tf not itkety a amieiced & chattels Goer wanes. em; v. Aor Ae R : oe Ee 

OT ~~ B12 als UTT CLAIMA!? ——w, a (a) a car 
FORTER ® CUSHION R.138; 65 D. L. R.'758.— | was made by H., he waa owner of a only. 


Manouracrorina | 2 W. W. 
FEKUElsOn af B.) & Co. | CAN. 
(ont , “926) 1D. L. 0.—CAN. 





PART V. SECT. 2, SUB-SECT. 4. 


one undivided half-ehare in the 
Held: notwithstanding the consent of his 
artner to the migo nie ve was valid only 


sd. One mortgage a attached to 293 v. _—_— ees a - the extent of aif share; the 
part of another mortgage i tated eld tion in tnastrument Held: : | fact that shortly after the 
void for pecrteinty —HE goods & obattcis must be so Fe out on } security H. e the solo owner aid 
INTERNATIONAL H Seace Boe the face of the instrument as to bo | not operate retrospectively under 
2p. R. 062; *11936] 2wW. identifiable, & a wahereics to {| Chattels Sieg a ek 21.—Bowprn 
118; 92 Alta. L. R. 102.—CA another instrument cannot suffice; & |! v. R., [1921] N. Z L. Ri. 249.—N.Z. 
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Goukaason (1924), 40 T. L. RB. 887 ; Hudders- 
Worsteds v. Todd (1928), 42, 


field Fine 
T TL. R. 52. 
846. 


352. 
dison (1923), 180 L. T. 607. 
372. 


409. 


T. L. R. 85. 
417. 
v. Higgins, [1926] Ch. 704. 
418. 
v. Higgins, [1926] Ch. 794. 
420. 
v. Higgins, [1926] Ch. 794. 
420a. —— 


T. L. R. 526; 
B. & C. R. 26. 


PART V. SECT. 2, SUB-SECT. 6.—G. 


pi. Fig hts of grantor.j\—-The 
covenant implied in {nstruments by 

bbet of security over stock which, while 
forbidding the reinoval of stock without 
tho grantee’s cousent, permits asale by 
the grantor tn the ordinary course of 
business, provided that the nwmber of 
stock is not thereby reduced below the 
number stated in the security, does not 
require as a condition of a valid sale 


10 Sol. 








that the proceeds be paid to tho 
antee -——-NATIONAIL HANK OF NiW 
EALAND v. DALGETY & Cuo., [1925] 

N. a. I, R. 250.—N.Z. 

PART V. SECT. 2, SUB-SEOCT. 8.—B. 
415 xi. -—— —— -———.]-—-BANQUE 
Dean on vw. HAYDEN & SILL erS 

ELEVATOR Co., [1922] 1 %. 

1064; 63 D. L. R. 514; 17 Alta. L. R. 

277.—CAN. 

416 vii. — ——.]—The in- 
solvent assigned to ap plt. ersonal 
chattels doucribed at the foot of tho 


bill of sale situate on block 151... & 
** all other personal chattels whatsoever 
whether of the kinds mentioned at the 
foot hereof or not which are now or 
during the continuance of this security 
may be in upon or about the said land 

& elsewhero.”’ The ivont had 
other chattels situated on another 
block of land ete : the bill of sale 
did not satisfy the requirements of s. 9 
of Bills of Sale Act, 1886, & the 
omissions contained in the bill of aalo 
were material omissions.—Re Rouwr- 


LaoH; RIEDEL v. THE OFFICIAL 
RECEIVER (1928), S. A. S. R. 113.— 
AUS. 

78) 1. —— “* Etght pure bred 


red Tok! cows."’}—A bill of pale of of cattle 
described them as “* eight pure eine 
red poll cows named aa follows giving 
the names, in the Poe of R. 
& on named timber 
reserve °’ :—Fleld ; G ) the description 
was suflicient, in the absence of evidence 
that claimant had rod poll cows other 
oo those covered by the bill of sale 
to make those covered thereby 
Saiealt of identification ; (2) the onus 
was on the party attacking the bill of 
sale to show that the cows described 
wero are of identification even 


on 5 roper ing —Rosit- 
p. MECULLO UGH, 1926] 3 D. L. R. 
178; inh W. W. R. 350; 20 
Sask. L. R. 559.-— CAN, 

nm (p. ry i. ———— 86 Fae nf’ anamoed 


For ‘‘ does render the bill of sale void,” 
read ‘‘does not render the bill of sale void.” 


Add. Annotation :—Mentd. Henshall v. Wid- 


Add. Annotation :—Refd. Commercial Credit 
Co. of Canada v. Fulton, (1923) A. C. 798. 

Add. Annotation :—Mentd. Wilkins v. New 
Saville Securities & Hawkings (1922), 39 


Add. Annotation :—Consd. Herbert’s Trustee 
Add. Annotation :—Refd. Herbert’s Trustee 
Add. Annotation :—Apld. Herbert's Trustee 


** Cows, nineteen short-horns & one 
Jersey cow. *"|\—Held: farm stock described 
in the schedule to a bill of sale as above were 
specifically described within 1882 Act, s. 4.— 
HERBERT'S TRUSTEE v. HIGGINS, [1926] Ch. 
794; 95 L. J. Ch. 303; yee L. T. 3821; 42 
Oo. 


Vol. VIL—Bills of Sale. Cases 329-498. 


450. 

452. 
| 458. 
| 495. 
708 ; 


(1926) | 498. 





“animal.”J|——It is not a sufficiont do- 
acription to describe an aniinal as the 
issue of another animal when the 
animal hay at tho date of the mtge. 
coased to follow its dam for nurture.— 
REBSER v. BDLWLEY, [1922] 1 W. W. R. 


548.—CAN. 
k (p. 74) i. —— —— ——.]—K1 


v. pores Banx, [1920) 3 W. Ww. Tt 


&,— 


PART V. SECT. 3. 


pi. Reference tn achedule to 
earlier mortgage.} - OTAGO FARMERS 
CO-OPERATIVE ASSOCN. OF NEW GEA: 
LAND, Lrp. vw MeUdowan, (1925) 
N.Z L. R. 482.—N.Z. 


PART V. SECT. 4, SUB-SECT. 1. 


466 i. Non-compliance with statutory 
trementa-—How far mortgage valid.) 
3iln of Sale Act, N. B. 1903 (c. 142), 

8. 5, affords uo protection for a mtge. 
not executed & attested in accordance 
with s. 3 subreqnent to poor mtge. 
also not in accordance with #. 3. Suoh 
prior mtge. is good as between the 
aabee & those who are not protected 

5.—MEADS v0. DESCHENE, (1023) 
2 %. L. R. 332.—CAN, 


PART V. SECT. 5, SUB-SECT. 1. 


tered under such an agreemont :—Heli. 
void as against a mtgeo. of the land 
clalming the Chattels under a distress 
under an attornment claugo in Juls mtge. 
—McoDouGaLt. & SxcorpD, Lrp. v. MER- 
CHANTS BANK OF CANADA, [1920] 1 
eae R. 364; 51 D. L. R. 309.— 


PART Vv. SECT. 5, SUB-SECT. 2. 


ei. —— Declaration as to bona Ades 
sworn siz days before execution. }—Held : 
gy pus be vou ae against the trustes 
in bkpe bigs Oe he aay Ya 








PART V. SECT. 5, SUB-SECT. 3. 


492 ti. ——- -——~.}—T/eld : a docu- 
ment not a “true copy ” was null & 
void against purchasers.--CUOMMERCIAL 
CreEpiT Co. Of CANADA, LTD. v. FULTON 
BROTHERS, etal En CGC. 708, 93 
L. J. ©. 12; OL. T. 72; 38 
T. TL R. 684; H ‘igaay B. & C. R. 102. 
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433. Add. Annotation :—Apld. Herbert’s Trustee 
v. Higgins, [1926] Ch. 794. 

427. Add. Annetation :—Mentd. Lowther v. Harris, 
[1927] 1 K. B. 898. 

484. Add. Annotation :—Mentd. Gordon v. Gold- 
stein, [1924] 2 K. B. 779. 

435. Add. Annotation :—Refd. 
Lee, [1928] 2 K. B. 26, 


439. Add. Annotation :—Consd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26. 


Stott v. Shaw & 


489a. ——- ———- -————- ——_.]—_Srortr v. SHaw & 
LEE, Lrp., No. 228a, ante. 
444. Add. Annotation :-—Refd. Wilkins v. New 


Saville Securities & Hawkings (1932), 89 
T. L. R. 85. 
Add. Annotation :—Consd. 
Leo, (1928] 2 K. B. 26. 
Add. Annotation :—Mentd. 
v. ILliggins, [1926] Ch. 704. 
Add. Annotation :—Consd. 
Lec, [1928] 2 K. B. 26. 
Add. Annotation :-—Refd. Commercial Credit 
Co. of Canada v. Fulton, [1023] A. UO. 798. 
Add. Annotation :—Consd. Commervial Credit 
Co. of Canada v. Fulton, [1023] A. O. 798. 


Stott v. Shaw & 
Herbert's Trusteo 


Stett v. Shaw & 


ee I ee ee RE ON RR RNIN eciel R  a 


PART Vv. SECT, 5, SUB-SECT. 4.-—A. 


o (p. 86) i. ——— IMU for future ad- 
vances. }-—- KOKINBON ©. Prinrs (1919), 
47 ap 8. ht. 1.—-CAN, 

p. 86) ll. —— Affect of omission ~- 
Part ri goads delivered.) - Held: bill valid 
whore there was av immediate de- 
livery followed by an actual & con- 
tinued chango of poser on, & where 
goods had been sold & the procecds were 
lying in the shortifs bands, ee 
vy. MeCaw, (1924) 1 D. Lb. RR. OOL; 
W. W. KR. $4 Mane Lett. 64.— 


653 


q (p 86) 1 —- ayes ei 
MoODONAGH (Ont.). (10261 8 D. i. RR. 
36, 7C. 3H. it. 686.—OAN, 

aay aon iene siedee Cone 
of 8 ment aa to owle MRAIG 
ow: G.) & Co., Urp. v. GULLERPIE 
(1020), 470. L. R, 620; 54 DL. RR. 

514.—CAN. 


a (p. 87) 1. —~ Bank taking mort- 
gaye—Local manager Without written 
authority.) — Lield : anfitolont. — He 
GAUDKBEAL, Ae p. ROYAL BANK oF 
CaNaba, [}922] 3 W. W. BR. 793 66 
DL. = 831.—CAN, 

-}-—-While it 


606 v 

is very acsicable. the absence of date 
Is not fatal, on the Ordinance doc not 
preseiibo any form of affidasil.— 
BANQUE D’HOCHELAGA © Hayorn & 
GILLEAPIE NuxvaTorn Co., [1922] 1 
W. W. I. 1054; 63 D. L. KH. 6145 17 
Alta. L. R. 277,—CAN, 


PART V. SECT. 5, SUB-SECT. 4.—B. 


sh. Presumption of uccuracy— Absence 
of evidence Ww relbut.j—He GAUDRLAU, 
Kap. ROYAL BANK OF CANADA, [1922] 
3 W.W.R.79; 66D. L. BR. 831.—CAN. 


§ (p. 88) i. —— Necessity for uffidavit 
—Bill executed under corporate seal of 
company. }——LIVILRUOOD =v. TAYLOK, 
cio} ue W. RR. 62. —CAN. 


(p. 88) ii. S. 7’. Lis eRuoon ov, 
HOM, {1920] 3 W. W. Kh. 67.—CAN, 


— ae eee 





88) i. oreo. 
Tho ee SER of the date of exoout: on 
of a chattel mtgo. from the affidavit of 
the witness renders the mtge. invalid.— 
NorTH AMERICAN LomMuER Co., Lip 
vw. BANK OF MONTREAL, [1922] * 
W. W. RR. 12653 65 D. L. I. 543; 
ae Sask. L. R. 375.—OAN. 
k (p. 88) iL —— -———- —- ] 


LAWSON, Er p. BHANKKY, [1925] 1 
D 1. #1100 —oa 


Cases 552-—673a. 


552. 
stein, [1924] 2 K. B. 779. 


563. 
v. Higgins, [1926] Ch. 794. 


648. 
[1922] 2 Ch. 802. 


663. 


672. 


Ch. 179. 


673. 
[1922] 1 K. B. 236. 





678a. 


ow ee ee emnete eee me 





n (p. 88) i. .}—Tho 
affidavit must atrictly comply with the 
form in the statute, or the mtgo. Is 
vold against creditors of mtgor.——lRe 
RaparR, Ez p. JAMIKSON, [1924} 4 
D. L. R. 789 é 5 C. B. Rh. 184.—CAN. 

p (p. 89) i. —— —— —— Omission 
of material fact.)}—PRocTOR v. ANDER- 
BON & NORTHERN ELEVATOR Co., LTD., 
HKWAN & PRocrok & MALLERY, [1921] 
3 W. WwW. Tt. 39,.—CAN, 


d (p. 90) i. ————~ Miastatement— 
Whether bill vitiated.) —Ite BLatn, zx p. 
Marine Lear Mua. Co. (Ont.), [1927] 
3 D. L. Rh. 477 P 8 OC. B. ht. 329.—CAN. 


r (p. 91) 1.— —— ~———.]}~ 


Krovan v. Price (1877), 27 CO. P. 309. 


_ F(p. 91) ii. —— ———~ Not filled 
in.)—Held: tho affidavit of bona 

was insufficicont.—McINTYRE v. 
bt BANK (1885), 2 Man. L. R. 305. 


PART V. SECT. 5, SUB-SECT. 5.—D. 


596 ili. Not stated in mortyage— 
Stated wi affidavit.) —Tho statement of 
tho address of tho agent of mtgee. tu 
the affidavit of bona fides is sufficient 
to satisfy the statutory requirements 
although mtgce.’s address is not atated 
in the rntge. itself.—IuprrkiaL LUMBER 
Yarvps, LTp. v. FERGUSON, CooksHoOTT 
PLow Co., OLAIMANT, [1922] 2 W. W. Rt. 
133; 65 D. L. R. 758.—CAN. 


PART Vv. SECT. 5, SUB-SECT. 8. 


es ye ee 











tL (p 101) f. —-—- ——.]}~If the 
mtgeo., during tho ourrency of a 
mtgo. & bofore renewal been ties 


necessary, takes actual possession of 
the gooda & makes no sale or change 
of title, the mtge. remains valid & 
effective without renewal.— McCaBE v. 
Coste, [1922} 3 W. W. RR. 465; 70 
Dd. L. R. 25.—CAN. 


1 (p. 101) i. S.P.-—Re Bracksury, 
Fz p. Mor¥arr, [1925] 2 D. L. R. 1206: 
50. B. R. 698.—CAN., 

n(p. 102)§,. —-— ——.]}—Re NatHan 
CRYSTAL, Ex p. HAWTHORNE, [1925] 4 
D.L R. 1078.~ CAN. 

Ez p. MAnTin (Ont.), [1926] 4 D. L. R. 
705 ° 7 C. B. R. 605.—-CAN, 

t (p. 102) 1. ——— Statement filed after 
proper time.)\—Held: the chattel mtge. 
was void.—lte NaTuaN CRYSTAL, Ke p. 
ee (1925) 4 D. L. R. 1073.— 


Add. Annotation :—-Expld. Gordon v. Gold- 


Add. Annotation :—Consd. Shears v. Jones, 


Add. Annotation :—Mentd. Stephenson v. 
Thompson, [(1924] 2 K. B. 240. 


Add. Annotations :—Expld. & Apld. French 
v. Gething, [1922] 1 K. B. 236. Mentd. 
Canvey Island Comrs. v. Preedy, [1922] 1 


Add. Annotation :—Consd. French v. Gething, 


——.]—By a post-nuptial deed in 
May, 1914, a husband gave his wife certain 
household furniture in the house in which the 
husband & wife lived together. 


EnauisH AND Emprre Dicest SUPPLEMENT. 
574. Add. Annotation :—Mentd. Commercial Credit 


Co. of Canada v. Fulton, [1923] A. 0. 798. 


Add. Annotation :—Mentd. Herbert’s Trustee 575. Add. Annotation : — Mentd. 


Harrods »v, 


Stanton, [1923] 1 K. B. 516. 


Part VI.—Avoidance. 


ture remained in the house, which continued 
to be occupied by the husband & wife. 
deed was not registered under 1878 Act. Iixe- 
cution creditors under a judgment recovered 
in 1920 against the husband levied execution 
at the house. 
In an interpleader issue between the wife & 
the execution creditors :—Held : 


The 


The wife claimed the furniture. 


the furni- 


ture was not in the possession or apparent 


possession of the husband within 1878 Act, 
s. 8, nor in his order & disposition or reputed 


ownership within Married Women’s Property 


The furni- 


616 iii, —— ——— ———.]}—McCaBE 
vw. Coste, [1922] 3 W. W. ht. 4653 70 
b. L. R. 25 —CAN. 

616 Iv. ——~ —-—-.}—McDon:- 
ALi vw. CaRny, [1923] 8 D. L. R. 1018; 
2 W. W. lt. 972,—CAN. 








—e 





616 v. -J—When an 
order permitting tho filing of a renewal 
statement is obtained on an ex parte 
apucation whilo the question of the 
righta of the chattel mtgce. are curam 
judice in other proceedings, the mtgce.'s 
»0sition should not bo taken to have 
”06n bettered in any way thoreby.— 
Re Briy’s Estate, [1924] 4 D. L. RR. 
876; 3 W. W. RR. 475.—CAN, 


616 vi. -——- —— From what date 
time for subsequent renewals fired.j— 
McOaBy wv. Coster, (1922) 3 W. W. Rh. 
465; 70 D. L. R. 25.—CAN. 


purohased goods from mtgor., paying 
full value & knew of tho mtge., but con- 
sidered ho was entitled as a matter of 
law to rely upon mtgev.’s failure to 
file rencwal :—Held: deft. was not a 





urchaser in good faith. — CANADIAN 
3ANK OF CoMIMEROE v. MUNROR, [1925] 
te R. 368; (1925) 1 W. W. RR. 1. 


PART VI. SECT. 2. 


r (p.107)i, —— ——.]—LIVERGOooD 
v. Home, {1920} 3 W.W. R. 67.—CAN. 
r (p. 107) ii. -—-—- ~-——.)--The 


creditors entitled to the protection 
Chattel Mtge. Act, R. S S., 19 
(ec. 209), are all creditors of the seller, 
& not merely those whose claims have 
been prosecuted to judgment.-—First 
NAFONAL BANK OF MINNEAPOLIS 0. 
Mann & Conway, [1925] 3 D. L. R. 
648; (199351 2 W. W. R. 5253; 19 
Sash. L. R. 546.—CAN, 
r (p. 107) fil. --- 
“Creditor”? in Lills of Sale Act, 
R. 8S. A., 1922 (co. 151), 6. 12. includes 
a simple contract creditor.— LAPIERRE 
vy. Twin Crry GRAVEL & CONCRETE 
Co., Ltn. & TERWILLEGER (Alta.), 
{1926} 3 W. W. R. 775.—CAN., 
judgment subsequently to sale.}—Held : 
** creditors.”"-— MICKELSON v. Naar 
roe Co., [1923] 3 W. W. R. 843. 


t (p. 109) i. —— Before Piss os 
ment recovered by credttor.}—Held: 
mtgee. was entitled to maintain her 
right as such.—HENRY v. SEXSMITH 
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ee ee a 


Act, 1882 (c. 75), 8. 10.— FRENCH v. GETHING, 
[1922] 1 K. B. 286; 91L. J. K. B. 276; 126 
L. T. 304; 38 T. L. R. 77; 66 Sol. Jo. 140; 
(1922] B. & OC. R. 80, C. A. 





eo 64 D.L. R. 373; 500. L. R. 
78.—CAN. 


t (p. 109) if. —— Subsequent seisure 
é& disposal of goods by grantee. |—Held : 
a defective bill of sale could not be per- 
fected by a seizure & disposal of the 
goods thereunder as against creditors 
who had already seized the goods under 
oxeculion.—Re Ecraagc, {1925} 1 
ae R. 2405 [1924] 3 W. W. R. 905.— 


t (p. 109) iii. Grantor remaining 
in nossession—Whether bill avoided.}— 
SHERIFF v. MCKEEN (1883), 23 N. B. R. 
184.—CAN. 

d (p. 109) fi. »---SLoOAN 
OTTAWA CAR MANUFACTURING Co, 
(1921), 64 D. L. R.333; 500. L. R. 
235.—CAN. 











o (p. 109) i. -——— Seizure under 
lien subeerseney obluined.J—He Mus- 
TaRD, [1923] DL. R. 922; 4 
CG. B. R. 140; affd., 24 O. W. N. 513. 
—-CAN. 

sk. Against principal—Agent grant- 
ing bill without authority.J—ALLIEN v. 
NORFOLK Co-OPERATIVE Darky Co., 
Lrp., [1923] N. Z. L. R. 715.—N.Z. 


PART VI. SECT. 3, SUB-SECT, 1.—A. 


h (p. 110) §. Chatiels subsequently 
taken by bargainee.J—A Dill of sale 
void under the statute cannot be made 
valid by any subsequent posression 
taken by the bargainee.—KIPpaNn v. 
McCaw, [1924] 1 D. L. R. 6013 1 
oe WwW. R. 65; 34 Man. L. kh, 64.— 





( —— -—.]— YOUNG v. 
3 DL. R. 4263: 2 
20 Alta. L. R, 431.— 


b (p. 114) f. 
Maake, [1924] 
W. W. RR. 816; 
CA 


PART VI. SECT. 3, SUB-SECT. 1.—B. 


* change of possession” required by 
Bills of Sale Ordinance, C. O., 1898 
ie 43), 8. 9, must be open.— DOMINION 
UMBER Co. v. ALBERTA Fisn Co., 
{1921) 3 W. W. R. 619.—CAN 

al. Goods sold—Actual change of 
ore ei  nouleave of creditor. }—~ 
Vhero there has been an actual salo 
of goods, & as between the parties, 
an actual change of possession, know- 
ledge of that change by a particular 
creditor will be sufficient as to him to 
satisfy the requirements of Bills of 
Sale & Chattcl Mtge. Act with rospect 
to change of possession, whether the 





678. Add. Annotation :—Consd. French v. Gething, 
(1921), 91 L. J. K. B. 276. 

689. Add. Annotation :—-Consd. National Pro- 
vincial & Union Bank of England »v. Charnley, 
[1924] 1 K. B. 431. 

695. Add. Annotations :—Consd. National Pro- 
vincial & Union Bank of England v. Charnley, 

[1924] 1 K. B. 481; Re Wait, [1926] Ch. 962. 

Refd. Performing Right Soc. v. London 

Theatre of Varieties, [1924] A. C. 1. 


704. Add. Annotation :—Refd. National Pro- 
vincial & Union Bank of England v. Charnley, 
{1924] 1 K. B. 481. 

706. Add. Annotations :—Consd. Kursell v. Timber 
Operators & Contractors (1926), 95 L. J. K. B. 
569. Refd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. C. 1; Rc 
Wait, [1927] 1 Ch. 606; Cotton v. Hey), [1930] 
1 Ch. 510; Re Williams, Richards 1, Williams, 
[1930] 2 Ch. 378. Mentd. Re Smith, Franklin 
v. Smith, [1928] Ch. 10. 

708a. .}—The grantor of a bill of 
sale described the goods in the schedule 
thereto as his own, though, in fact, the true 
owner was plitf., his wife. The bill of sale 
was given as security for a loan to the grantor 
from deft., & at the time of its execution the 
wife made a statutory declaration that the 
goods were those of her husband. One firm 
of solrs. acted for all the parties in this trans- 
action. Ona claim by the wife to the goods: 
—Held: she was estopped from denying 
that the goods were those of her husband, & 
thus showing that the bill of sale was void 
as against deft. under 1882 Act, 8s. 5.—- 
WESTEN v. Farmbrinak, [19235] 1 K. B. 667 ; 
92 L. J. K. B. 677; 129 L. T. 221; 67 Sol. Jo. , 
403; [1923] B. & C. R. 86. | 

| 











709. Add. Annotation :—Mentd. Waller v. Thomas, 
{1921} 1 K. B. 541. 

—— Voluntary deed of gift by husband |, 

—Declared void after date of bill.|}—A man | 


710a. 





Part VIIl.—-Rights and 


761a. ——— Seizure under void bill.| THOMPSON v. 
WARD (1858), 31 L. T. O. 8. 86. 





ce: 


rest of the public knew of it or gars 


| 718. 





them as againat the creditors.—FirstT 


Vol. VII.—Bills of Sale. Cases 


who was in debt executed a deed of gift of his 
furniture in favour of his wife, who thereafter 
granted a bill of sale upon the furniture to a 
person who took for value & without notice. 
Subsequently the deed of gift was deolared 
void under 13 Eliz. c. 5 as being in fraud of 
creditors. The furniture having been taken 
in execution by a judgment creditor the bill of 
sale holder claimed the furniture under the 
bill of sale. Interpleader proceedings were 
instituted in which the execution creditor 
alleged that the bill of anle was void under 
1882 Act, s. 5, on the ground that the grantor 
was not the “true owner’’ of the furniture 
at the time of the execution of the bill of 
sale :—Held: until the deed of gift was set 
aside the donce thereunder was the ‘ true 
owner "’ of the furniture, & as she had con- 
veyed the furniture to a purchaser for value 
without notice before the deed of gift was 
set aside, claimant obtained a good title under 
the bill of sale-—Hannops, Lrp. v. STANTON, 
[1923] 1 K. B. 516; 92 L. J. K. Bb. 403; 128 
L. T. 685; [1923] B. & C. R. 70, D. O. 

Add. Annotation :—Refd. Wilkins v. New 
ae Securities & Hawkings (1922), 39 


Tn ° ) 


719. Add. Annotation : — Expld. & Apld. Re North 
aad Produce & Supply Soc., [1922] 2 Ch. 
340. 

722. Add. Annotations: -— Consd. Re A Bank- 


ruptcy Notice, [1924] 2 Ch. 76; Huddersfleld 
Fine Worsteds v. ‘Todd (1925), 42 T. L. Wt. 62. 
Refd. Edwards v. Motor Union Insce., [1922] 2 
K. B. 2490; Russian Commercial & Industrial 
Kank v. Comptoir d’Kscompte de Mulhouse, 
Banque Internationale de Commerce do 
Pe a v. Goukassow (1924), 40 T. 1. R. 


7238a. Owner—Statutory declaration that goods 
belonged to grantor.)-—-WrsTEN v. Farr- 
BRIDGE, No. 708a, anle. 


Liabilities of Parties. 


797. Add. Annotation :—Mentd. Re Mellor, Alvarez 
v. Dodgson, [1922] 1 Ch. $12. 











| eye W.W. 1.116; 40 B.C. R375. 


MarRcq vv. BERTHOLET, [1928] NATIONAL BANK OF MINNEAPOLIS 0. 

D. L. R. 691; (1928) 1 W. W. R. 843; Mann & Conway, (1925) 3 D. L. KR. 

37 Man. L. R. 307.—CAN. vba get ne W. KR eras) et PART VII. SECT. 1, SUB-SEOT. 2. 
sm. Chattel mortgage on crop—Given 7aSK. be Kt. +. reveg., ‘ ec i. ———~.]—TULLY v. ANDREWS 

afler hiring agreement substituted for W- W. I. 809.—CAN, (1921), 59 D. Ju. R. 687.—CAN. 

lease.}—FRANCIS v. Bocz (Sask.), ti.—— —— ——.]—Although the 

{1929] 4 D. L. R. 38.—CAN. rovisions of Chattels Transfer Act, PART VII. SECT. 1, SUB-SECT. 3. 


924, requires that the true bargain 
he parties to an {nostrument 
shall be recorded at tho time when tho 
instrument is registered, yet there fs 
nothing in the Act from which it can be 
registered instrument is 
to become void if it be varied by a 


PART VI. SECT. 3, SUB-SECT. 2.—A. 


J—Liguip CARBONTIO 
{19234} 1 D. L. R. 
75.—CAN. 


between 





vou xi. 
ROUNTREE, 


ene: 
1092; 510. L. R. inferred that a 


156 x. ———~— ——.]-—DORMAN vv. 
CRAPPER (1914), 27 W. L. R. 599; 6 
W. WwW. R,. 51; 17 DD. ly. ht. 121 > 7 
Sask. L. R. 229.---CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—-B. 
d i. Proveedinga to cancel prin- 





PART VI. SECT. 6, SUB-SECT. 2. 


740 1. Second bill lo cure invalidity— 
Second bill valid.}—Where goods have 
been sold fide & a bill of aale 
given which is invalid because it was 
not duly registered, & the seller gives 
the buyer a new bill of salo, even after 
the period for registration dating from 
the execution of the : which 
registered beforo the seller's creditors 
are in a position to procced against the 
goods, it wil) entitle the buyer to hold 


subsequent agreement which !4 made 
between the samo parties & which is 
itself unregistered.—CUARDIAN, TRUST 
& EXECUTORS Co., LTpD. v. EQUITABLE 
LOAN & FINANUB Co., LTp., [1929] 
N. Z. L. R. 702.—N.Z. 


sm. Second bill tnvalid—First bill 
valid only belween -}—ToOPHAM 
v. Motor Securitizs Co., FEDERAL 
Motor Co. v. TopHAM (B. C.), (1925) 
3D. L. 2.153; affd., [1929] 1 D. L. KR. 
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cipal sccurity.)-— Where it was the 
intention that a breach of agreement 
to purchase land should give a right of 
distress under a cu)lateral chattel mtge. : 
—Illeld: the right to seize under the 
mtge. was not curtailed by reason of 
proceedings to cance] the agreement. 
Cook ». Ong, (1924} 1 D. L. R. 920; 
1 W. W. R. 1027.— CAN. 

d it. —— Principal security stlis- 
fled.\—AMHERST BOOT & BHOL Cv. '- 


Extent of _exemption—Not 
on prtor dealings with Pedic aod 
chattel bac 's right egg Mxemp- 
tions Act, 1920 


1 Oh. 606. 

]—In June, 1921, a bill of sale, 
which was duly registered, was given to 
secure £400 with interest at 24 per cent. per 
annum. An agreement was afterwards made 
by which the present claimant agreed with 
the grantor of the bill of sale to pay to the 
grantee £450 then owing thereon & to lend 
to the grantor a further sum of £550 upon 
having the pr pra of these sums, 
together £1,000 with interest thereon, secure 
by a transfer of the 2450 then owing on the 





Cases 800-—846. EnauisH anp Empme Dicsst Supplement. 
809. Add. Annotation :—Refd. Re Wait, [1927] 
830a. 


tion in the deed, & the grantor covenanted 
with claimant to pay to her on a specified 
date the £1,000 with interest at 6 per cent. 
per annum. The latter deed waa not regis- 
tered as a bill of sale under the Bills of Sale 
—o —H seeded ae os coamend eee ; 

r assignment ’’ of the of sale 
within 1878 Act, a. 10, but was a new bill of 
sale which itself’ required to be registered &, 
aaa ie reistered il erg aches to rely 
u e Fenty re) 6 as assignee 
thereof. & SNELGROVE, Lrp. v. 
GowrEr, noes) 1 K. B. 356; 92 L. J. K. B. 





bill of sale & the securities for the same. 409; 128 L. T. 820; [1923] B. & O. R. 81 
marie betwoun the parties to the bill of sale && 
ete Cri ‘oe, 881. Add. Annotation :—Consd. Marshal) & Snel- 
claimant, by which, in pursuance of the a: - , , 
ment & in consideration of £450 then paid to grove v. Gower, [1923] 1 K. B. 856. 
the grantee of the bill of sale by claimant, 834. Add. Annotation :—Mentd. French v. Gething 
Pag grantee amet claimant . e principal (1921), 81 L. J. K. B. 276. 
& interest secured by the o e s 
securities therefor, & the grantee also at the 836. Agel) Pe ee ree Mentd. Waller v. Thomas, 
request of the grantor assigned to claimant 1. 
the goods comprised in the bill of sale free | 846. Add. Annotations :—Refd. Performing Right 
from all equity of redemption under the bill Soc. v. London Theatre of Varieties, [1924] 
of sale, but subject to a proviso for redemp- A. 0.1 Re Wait, [1927] 1 Ch. 606. 
. . B. 2), iL. R. h ds freed f th : 
SHaeTagAGR: BabA) TOD. Us | le, to at, enade feed PH ae | eel oan Rarer ee 
Pte ins Act, 1920 (c. construction docs not contemplate 


on 


(co. 51), a. 8, to claim 


ct the mtgor. is to be at Hberty to 

dispone of the mortgaged goods in the 

inary course of his trade, a pur- 
ohaser of such mort good 


who gave a bil! of sale of aoods to pitt. 
& received from him a of the 
goods for two years. Before a quarter’a 
rent came due, P. moved the goods off 


8 will | the premises; deft. followed thom & 





ats ho):’ the same sub the m distrained for the rent: pitf. gave 
ae cortain yf Bey morgage che Bo SasgaTOHEWAN -OPERATIVE re: notice that he was owner of the goods 
mitge. docs not depend in any way on VATOR Co., wank 3 CANADIAN PAOIFIO & forbade the sale, but deft.., been 
his dealings with the mo ed pro- ae weit. ee ary D. L. R. 525; 2 | the bill of sale fraudulent, s 
perty prior to the seizure. ‘Therefore AN. the goods under the distress Held eld 
whero a mt covered thirty horses bee goa mortgage. }—-The p deft. was liable.—PIDGKON v. MILLIGAN 
the fact athe prior to the seizure the | chaser from a mtgor. 1 good faith (1871), N. B. Dig. 282.—CAN. 
itgor. en of them not | of movablos rod without 


disontitlo en to claim four of tho 
romalning twenty as axempt; four 
boing the number allowed him b y said 
rie er da ial v. JOHNATON ( “i y 


Petes dD. L. R. 865; (1928) 
We W. RR. 337.—CAN. 
80. Deblor resident anitside 





province.J—The fact that a debtor is 
not a resident of Saskatchewan docs 
not disentitle him to the benefits of 
Kxemptions Act, FR. 8., 1920. 
McDrERMID v. WENZEL (Sask. ), 128) 

1D. L. R. 1083; [1020] 1 W. W. 
7RO CAN. 


PART VII. SECT. 2, SUB-SECT. 


y i. ——.J—KNIGHT v, 

T. ‘5, PATTILIO «0 Co. = Py 3D. L. 
13; 59N.8. R. 357.— 
y i. —— Deduction, of f ereneee of 
realisation. }-—Y 
v. Bi EAN (Y. ‘TY. (0s) 2 We L, Rt. 


2 


8. 


——- ---—,J-— See, also, w 


ine 144}, anée. 
ep. feeety to oblain leave of nie 

—Jurisdiction of court on eres 

—RUDDER re LUNDIN, 

JUDICIAL Swriz0RKA AcT, 193s] 2 

an R. 974; 67 D. L. 657.— 


SUB-SEOT. 4.— 


PART VII. SECT. 2, 
A. (b) 


———s a, jam KIN 


803 
KuURBN {tt aT a 4 Man. L. R. 418. a CAN. 
802 iv. ===, }—~ Where a trader 
gives a chattel mtge. upon his etock-in- 
eae & ant ae er ya the express 
rms 0 necessary 
implication, that the intention of tho 
pee is that the mtgor. shal] remain 
fon of tho stook-in-trade 
ged, & carry on businces there- 
with In tho ordinary course of ae 
a par igs from him of a Spe the 
goods, bond fide, in the 
ordinary course of business, will obtain 





"| 


possession takes “then freo from the 
migee.’s Hen.—BACKER, KLORASANCB 
vt. AHMED ESMAIL Tamar (1927), 
J. L. R. 6 Ran. 633.—1 

807 ili a. ——- can seoond 
chattel mtgo. made in good faith, & 
for valuable consideration, takes 
priority over a prior unfiled a toes 
mtge., even if the second mtgoe. 
actual notice of the prior mntgo— 
Rorr v. KREOKER (1892), 8 Man R. 
230.—CAN. 








810ia —— By dill of sale. ID. 
executed a bill of rd duly registered, 
to the Crown (inter alia) al} 
after-aca Whee chattels. D. subre- 
auenuy exoouted in favour of deft. 
another bill of sale over ce farm 
iipecente acquired since the first 
gale. Upon the sale of these 
imploments the Orown claimed the 
propeecs on the ground that upon 
hoir acquisition they became subject 
to the security of the Crown. Doft. 
waa that the Crown held a 
ohattel security, but believed it com- 
food “tn hd coourhy Held: “the 
n n his ~— 
tithe: acquired the Crown was 
oquitable only, an noe deft. 
aw for revue & 


aware 


vraag lle 7} 
ot the epecial 


OPERATI TARMEMe G8) | 2 
PE VE oo 
N. Z. L. R. 618.— fons. 


PART VIL SECT. 2, SUB-SECT. ¢.-—B. 
ri, ——— Title of chaitel m 


Distro A4ecd, BR. 8. A,, 1922 (ce. 97). 
ortgagees dis- 


Ps 5—Hf 
trees. Sn eTALL Las Alta. 
de te pana wow ie 
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PART VII. SECT. 2, SUB-SECT. 4.—C. 


819 iti —— Irrigation district— 
Postponed to pao to secure price 
of seed grain.}—By virtuc of the 
amendment of 1923 oy 26), to a of 
Salo Act, the rights of a mtgeo. undor 
a chatcel mtge. given to secure the 
price of seed nare superior to those 
of an irrigation district resting on & 
distress levied on tho mortgaged crop 
for arrears of rates due by the mtgee.—— 
QuELrn & ONTARIO INVESTMENT 
& Savinas Society v. Board oF 
TRUSTEES OF LETHBRIDGE NORTHERN 
IRRIGATION District, (1925) 4 D. L. R, 
522; [3925] 3 W. W. RR. 475.—CAN. 


PART VII. SECT. 8. 


a i. - anak PB ore for an 
assignee a chattel mtgo. recover 
the debt secured thereby in an action 
by him alone neninet mtgor., his 
assignment must absolute & in 
writing & notice thereof in wrtiae 
must have been given to mgr: 
BELLEMARE wv. GAMACKE, [1921} "9 
W. W. WR. 564 aaa 


bi. ——. e assignee of a bill ef 
sale & lien ota “whick are in effect a 
chattel mtge., can stand in no better 
tion the al holder 


hereof, & must hold the same subject 
= exis equities, & be is ty Ro 
dam or an unwarranted sal by 
him of the chattels covered by the bd 
on = & —_ votes —ScoTr v. MooaEr 


w MoTo Lrp. & J. Hanna, Lrp., 
i994) a DL. R. 379: 9 W. W. R: 
1284.—CAN. 





b il. ——.}—TraDERS ust Co. v. 
CRAWFORD, (1936 1 mp: L. 7 1167s 58 
O. L. R. $81. 


PART VIL. SECT. 4. 


i. —— Chattlele taken toagee. 
a sal pg Simon aT hs D. L. & 


30. Add. Annotation :—Mentd. Weld v. Petre, 


[1929] 1 Oh. 33. 


85. Add. Annotation :—Mentd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. 


[1929] 1 K. B. 470. 


105. Add. Annotation :—Mentd. Foster v. Driscoll, 
Lindsay v. eee Lindsay v. 


(1929) 1 K. B 


119a. ——~ Warden of fleet—Pleading.)—-Huaains 


Vol. VIL.—Cases 30—577. 


BONDS. 
Part !11._—Validity. 


155a. 
Driscoll, 


Driscoll, 


" eausnioae (1740), Willes, 241; 125 WH. R. 








contain & recital of the payment of the con- 
sideration, & the annuity has been paid for 
several years, the actual payment of the 
consideration will be presumed, though there 
be no receipt indorsed, & though the sub- 
scribing witness have no recollection of the 
subject. —HASLAM v. DiGG@Les (1824), 1 
C. & P. 398; 171 B. R. 1247, N. P. 


Part V.—lInterpretation. 


288. Add. Annotation :—Mentd. Weld v. Petre, [1929] 1 Ch. 33. 


Part VI. 


817. Add. Annotations :—Apld. Lawrence v. Hayes, 
Refd. Humphery v. 
Wilson (1929), 141 L. T. 4698. 


[1927} 2 K. B. 111. 








- 


Operation and Incidents. 


855. Add. Annolalion :—Montd. Putsinan v. 
lor, [1927] 1 K. B. 637. 


Tay- 


Part Vil—Performance or Breach of Condition. 


413. Add. Citation :-—sub nom. 
Dickens, 3 Bulst. 143. 


456. Add. Citation :—eub nom. 


DIcTON, 1 Roll. Rep. 296. 


636. Crlations :-—¥or ‘‘ BRown’s OASE (1550), Benl. 


Moorwoop v. 


Forewoop  v. & 1. 35 ; 


8; Ben. & 1). 35; 
** BROWN’S vee eae cited Benl. 8; Ben. 
937. 


73° I. R. 937,” read 


73 0. R 


547. Add. Annolilion : 


—Refd. Cantiere Navale 


Triestina v. Russian Soviet Naptha Export 


Agency, [1925] 2 K. B. 172. 


Part Vill—Amount Recoverable on Breach of Condition. 


569. Add. Annotation :—Refd. Campbell v. 


[1927] A. C. 732. 


PART III. SECT. 3, SUB-SECT. 11. 


sa. Loan to infani secured by sumple 
bond—Subscquent bond to cover same 
joan after majority attained.)—Where 
e@ minor borrow @ sum of money, 
executing a simple bond far it, & after 
attaining majority executed a second 
bond in respect of the original loan 
plus interest thereon :—Held: a suit 
upon the second bond was not main- 
tainable, as that bond was without 
consideration & did not come under 
Indian Contract ‘Act, B. (2). 
SuraJ NARAIN v. SUKHO ARIE (1928), 
I. L. R. 61 All. 164.—IND. 


PART lll. SECT. 8, SUB-SECT. 18. 


sb. Penalty bond—Om enal 
gum in obligatory clauee. jade Ay ai . 


omission 4 not iano the po 
uncertain & ineffectual nur ret Wrat 


Lire ASSURANCE Co. CaMPBELL 
(Man. .), 11928} 1 D. L. R. 263; 37 Man. 
. R. 164; [1927] 3 W. W. R. 645. 





Pollak, | 677. Add. Annotation : 


~—Mentd. Ke Eyre-Williams, 


Williams v. eee Wyies, Ve) {1923} 2 Ch. 533. 


PART VII. SECT. 1, SUB-SECT. 1. 


866 ii. On both obligors.)}—Held: 
not necessary.——_F'ORTUNE v. Cgoxuunn 





whereby, for himself, his heirs, éxors. 
or administrators, he covenantod that, 
on his effecting a sale of the land, whic h, 
however, was to he entirely at his 


(1863), 22 U. O. R. 359.—0A oon he Oe Pee a a 
urchase-1woney v ed withou 

PART VII. SECT. a SUB-SECT. 8. h Met) fea teak sear Seer 
li. —— Delwery wifled deatina- ed s wi oviser it 
eee to Coin i" Canada. }— land to_I. for life with remainder in 


UVER BREWERIkEs, LTD., 
Rog) 1 D. 2 R. . as N. 


1 il. v. vary TY 
INsUBANCE Co., [1 dae) a D. L. H. 965. 


Te VII. SECT. 2, SUB-SECT. 5. 


fee to L. & they both Jolned In an 
agreement to soll to PD. Hild + witb- 
out deciding whether the bond wus in 
force as between J. & A.'s repreasenta- 
tives, it did not conatituts a charge on 
the land the Habillty thereunder belng 
merely of a personal ¢baracter.—Zte 
Bavan & Dawson (1909), a L. RK. 


i. —— Select during | 638; 13 O. W. Rt. 694.—CA 
lifeti i 
wyetine Hasceay gor oblige en roars PART vill SECT. 3. 
491.—CAN ——— Conweyance of land—Failure 
ea pO ys rchase-1 my to obtain (ttle. eld: the damuscs 
pay over half of obligor were nt oo ee to the purchase: 


obliges rag ore sale-—Bond not charye om 
land. , the owner of certain land, 


}~J. 
executed a bond, which was registered, 
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es 
‘. 


ama MEI ? 


monoy flyo- 


intere 
MORTON ald nay 16 U. I: 


Cases 680 —853. Enoiish AND Empire Dicest SUPPLEMENT. 


Part IX.—Assignment. 


680. Add. Annotations :—Apld. Re City Life Assce., 
[1926] Ch. 191. Mentd. Re Pinto Loite, Ex p. 
Des Olivaes, [1929] 1 Ch. 221. 


691. Add. Annotation :—Refd. Republica de Guate- 
mala v. Nunez, [1927] 1 K. B. 669, 


Part X.—Discharge. 


695. Add. Annotation :—As to (1) Refd. Berry v. 


749. Add. Annotation :—Mentd. Re A Bankruptcy 
Berry, [1929] 2 K. B. 316. 


Notice, [1924] 2 Ch. 76. 





700. Add. Citalion :—Cited 6 Co. Rep 
Add. Annotation :—Refd. Ene’s Case (1627), 


Litt. 58. 
701a. S. P. ENE’s CasE (1627), 
EB. R. 186. 


712. Add. Annotation :—Refd. 


Bank of Canada (1925), 41 T. 


Allen v. 
L. R. 625. 


. 44b. 796a. 


Payment by one—Whether co-obligor 
released.]—Assignment of bond to co-obligor, 
who pays it, is of no use.—WOFFINGTON ¥. 


SPARKS (1754), 2 Ves. Sen. 569; 28 BE. R. 363. 


Litt. 58 3 


124 g08,. Add. Annotation :—Mentd. 


The Koursk, 


[1924] P: 140. 


aaa ia 814. Add. Annotation :—Mentd. Ie Eyre-Williams, 
Williams v. Williams, {1923} 2 Ch. 533. 


Part Xll.—dActions on Bonds. 


922. Add. Annotation :—Mentd. Foster v. Driscoll, 
Lindsay v. Driscoll, 


Lindsay v. Attileld, 
[1929] 1 K. 33. 470. 








947a. .]}—CANNEL v. BUCKLE (1724), 2 Sen. 560. Mentd. 
P. . Wine, 24 ; 2 Bq. Cas. Abr. 23; 24 E. R. aoe is 
715, L. 


Annotations :—Refd. Harvey v. Ashloy (1748), 3 Atk. 607; 
Wright v. Cadogan 
(1764), 2 Kdon, 239 ; Durnford v. Lane (1781), 1 Bro. C. C. 


Drury v. Drury (1761), 2 Eden, 39 ; 


PART XII. SECT. 2. 


860 fil. Bond in penal sum.j— 
Summary judgmont cannot be ob- 
tained in an action on a bond in a 
penal sum guaranteeing the neviieit 
of a smaller sum.—WkESTERN Do- 
MINION INVESTMENT Co. v. MCMILLAN, 
{1925} 1 W. W. R. 566.—CAN. 





PART XII, SECT, 3, SUB-SECT. 8. 


sm. Hrtension of time for payment in 
consideration of higher rate of interest.}— 


8 uv. Caruthers 


1794), 4 Bro. C. Age ae alee 


iv. Brown ress, 7DeG.M. & 





Held: 
amend in order to rajse the above 
defence was at the trial, & not on 
appoal.— WESTERN Dominion INVEST- 
MENT Co. v. MacCMILLAN, [1925] 4 
D. L. R. 562.—CAN. 


the proper time for applying to 


PART XII. SECT. 6. 


di. Alternative pleas of paymen 
& denial of execution.}—The plea 6 of 
payment will not amount to an 
admission of the bond, & will not 
relieve pltf. from the necessity of 
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950a. ——.|—WatTkKyns v. WaTkKyYNS (1740), 2 
Atk. 96; 26 BH. R. 460. 


Annotations :—Refd. Sleech v. Thorington (1754), 2 Ves. 


Bocket wv. Becket (1760), 1 Dick. 


Wright v. Morley, Morley v. St. Alban (1805), 11 
Duncan v. Duncan (1815), 1 


19 Ves. 394. 


953. Add. Annotation :—Refd. Davey v. Robinson, 
[1923] 1 K. B. 563. 


roving the eleeoe loss of the bond.— 


TUHAMMAD ZAFAR v. ZAHUR TvUSAIN 
(1926), I. L. it 49 All. 78.—IND. 


PART XII. SECT. 8. 


a i. At instance of soc id of 
earlier oC ok pee 8 property in- 
sufficient to onds.}—Held : 
there was no o erie S restrain pro- 

ceedings on er wdement obtained by 
tho oplece of the second bond.— 
NEWE v. MOUNTCASHEL (1872), 
19 Gr. "330 0--—-CAN. 





Vol. VII.— Cases 8—181. 


BOUNDARIES, FENCES AND PARTY-WALLS. 


Part |—Boundaries. 


(1922), 127 L. T. 209. 


Comrs., Ea pp. 


181. Add. Annotations :—Mentd. Michael v. Phil- 
lips (1923), 130 L. T. 142; Jacobs v. Batavia 





PART I. SECT. 1, SUB-SECT. 1. 


ef. -}-—A grant of land to within 
one chain of a river, means to within 
ono chain of the edge of the river, not 
of the top of the bank.—STanron v. 

sa Boundary in plan running in 
straight line— Deviation for convenience. | 
—Lands owned by pltf. & deft. were 
deserlbed as bounded in the one case 
on the north & in the other on tho 
south side of the *'C. Rd.’ The road 
in the original grant & the plan attached 
thereto, was shown to run in a atraight 
line between the lands of the two 
opposite proprietors. Tho Mnoe as 
Jaid out ran through a decp gully & 
for convenicnoce the road at thut. 
point was directed to one side, returning 
to the described straight Hno further 
one :—Held: the linc as shown upon 
the plan controlled the ling by which 
the parties bounding upon the road 
had held.—Bawnxks rv. BKALS, [19238] 
He L. R. 459: 59 N.S. R. §03.— 


PART I. SECT. 1, SUB-SECT. 2.—A. 


m (p. 264) i. ——.]—PIrerRs v. Wait- 
ING, [1923] 3 D. L. R. 879.—CAN. 


Ne 264) i. ——— ——-.] —FK 1 NGSTON 
vo. HIGHLAND (1920), 47 N. B. R. 324.— 
CAN. 

Pp (p. 264) ll. S. P. KANREN v. MEL- 
LISH (1922), 70 D. L. R. 827.—CAN. 


@ (p.:264) i.——Duty of surveyors.}— 
R., who held a licence from the Govern- 
ment to cut timber on Crown lands, 
claimed that S., licencoe of tho adjoining 
lot, was cutting timber on his grant, 
& replevicd logs alleged to be so cut 
by 8. The roplevin suit was scttled by 
an agreement between the parties to 
leave the matter to surveyors to 
establish tho line between the two 
lots, the agreoment providing that the 
lines of the land held under the licence 
of 2. should be surveyed & established 
by named surveyors & the stumps 
counted, ectc.:—Held: under this 
agreement the surveyors were bound 
to make a fo survey, & could not 
take a line run by one of them at a 
former time as the said boundary line. 
—SNOWBALL v. RITCHIE (N. B.) (1888), 
14 8. Cc. R. 741.—CAN. 

b (p. 264) i, ty ae te }—A.-G. 
FOR ONTARIO tv. BooTH (1923), 53 
0. L. R. 374.—CAN 





Add. Citation :—109 L. T. 820. 

Add. Annotations :—Generally, Refd. Re Boun- 
dary between Canada & Newfoundland in 
Labrador Peninsula (1927), 137 L T. 187. 
Mentd. British Controlled Oilfields v. Stagg 


Add. Annotation :—-Mentd. R. v. Electricity 
London Electricity Joint 
Committee, [1924] 1 K. B. 171. 

Add. Annotations :—Refd. Re Boundary be- 
tween Canada & Newfoundland in Labrador 


ee a ir a en RN 


67. 


94. 
1 Ch. 372. 


Part |l.——Fences. 


sb. Fence dividing cleared portiona 
of adjoining lots --- Whether uncleared 
pontens divisible by continuation of 
ine of fenec.|-—PItf. & deft. oceu- 
Med adjoining lots for twenty years 
ya Hne & fenee extending from 
the front through the cleared land. 
Semble: that, in tho absence of any 
actual possession beyond tho clearing, 
it must) be considered that the pos- 
session from thence to the rear of the 
lot was intended to be a continuation 
of the line in the front.— HELYRA v. 
BELYFA (1857), 3 All. 588. — CAN. 


PART I. SECT. 1, SUB-SECT. 3. 

e. (p. 266) I. —--- ~-- —-.]--A 
concession or base lino had been run 
& posts planted on it upon an original 
survey, but the question was, how tho 
side line of a lot. was to be ascertained : 
—-Held;: tho distance between the 
two nearest ascertained monuments 
on the base line should be incasured & 
divided proportionately between the 
lots, making due allowaace for roads, 
& tho side lino required should be run 
from the angle of the lot 50 ascertained. 
res v. CULP (1857), fi C. P. 466.— 


r(p. 267) i. -—- -—— Where mand 
missing.J}—KAINER v. Kovacz, (1022) 
: W. W. RR. 102; 68 DL. RR. 793.— 


yr (p. 267) iil. —— 
Held: evidence of the oxistonose & 
location at one time of a certain mound, 
according to the ruler governing sur- 
veys, was @ proper way of ostablishing 
the boundary line.—CaINn v. COPELAND, 
{1922} 2 W. W. R. 1025; 67 D. L. R. 
§81 : 15 Sask. L. R. 529.— CAN. 


r (p. ay ill. —— —— Where poste 


——- ——,]—- 








TOY €.J—BARRY v. EA- 
ROSIERS (1908), 14 B. C. R. 1286; 9 
W. L. R. 633.—CAN. 

rv (p. 267) iv. —— ——.}—ARTLEY 
v. CURRY (1823-1900), 3 Ont. Dig. 
5323.—CAN. 

Yr (p. 267) v. Point of com- 
mencement.}—HooveER v. SABOURIN 
(1874), 21 Gr. 333.—CAN. 


not con- 


w (p. 269) i. ——— Surv 
(p ) € i 


y 
clusive.}—R. ov. Crosspy (1892), 
oO. R. 591.—CAN. 


sc. Monuments — Where laced —_ 
Whether position selected conclusive.}— 
Monuments placed in compHance with 


313 


Peninsula (1027), 137 L. T. 187. 
British Controlled Oilfields v. Stagg (1922), 
127 L. T. 209. 


Add. Annotation :---Mentd. Brighton & Hove 
General Gas Co. v. Hove Bungalows (1923), 
93 L. J. Ch. 197. 


Add. Annotations :—Consd. Brighton & Tove 
Gencral Gas Co. v. Hove Bungalows, [1924] 
Mentd. Barwick ». 8. BE. & ©. Ry., 
[1921] 1 K. B. 187. 


& Gencral 
lL. J. Ch. 520. 


—— a 
ry re 


Mentd. 


Plantations Trust (1924), 98 








R. 8S. O. 1877, co. 146, as. 34, 35, 36 &, 
37, must bo placed at the true corners 
overning pointa, or off-seta, or at tho 
rue ends of concession lines, & there 
is nothing in these seetions making a 
survey thereunder or the placing of tho 
monuments conclusive, whether right 
or wrong, & ovidence may be received 
in contradiction.— R. v. Cosny (1892), 
21.0. KR. 591.-- CAN. 


se. - - -- =>.) --Held > the 
Intention of sect. 26 of Saskatchewan 
Survoys Act, 1924, which made secta. 
56, 58, & 60-67 of Dominion Lands 
Survoys Act, 1908, o. 21 (Dorn.), 
applicable to all lands, in the province 
which wero originally Dominion lands, 
was to lt the provisions of those 
sects. for tho purposo of all matters 
falling within the jurisdiction of the 
rovines with respect to such lands, & 
that, therefore, the area of cach of 
the quarter sections In question was 
determined by reference to the monu- 
monts on the ground.— KRISTIANSEN 1. 
SILVERSON (Sagr.), (1920) 4 1). Le. i. 
252; 3 W.W. KK. 3223 revg., [1929] 1 
W. W. K. 256.—CAN. 


PART II. SECT. 2, SUB-SECT, 1.—A. 

sf. Park adjoining railway —No 
obligation on municipal corporation to 
construct fence.J\— RICHARDSON v. CANA- 
DIAN NATIONAL ty. Co., [1927] 2 
DD. L. R. 801; 32 Can. Ry. Cas. 411; 
60 0. L. R. 296.—CAN. 


PART II. dana zi totaal 1.— 
s a e 

138 fi. ---—.]—A public road crossed 
& btream by a bridge. There was u 
fence between the road & the land 
adjoining it, erected by the proprietor 
of the latter. Ata point immediately 
adjoining the bridge there Was » “yap, 
15 fect wide, in the fence. A 
pedestrian, on a dark night, ristakin: 
this gap for the road, walked throug 
it & fal into the streum & was drowned. 
In an action of damages against the 
proprietors of the land adjoining the 
road :— /icld: there was no duty on 
such proprietors to fence @ natural, 
as opposed to an artificially created, 
danger on their lands, any such duty, 
where it cxisted, falling on the road 
authoritics, & action accordingly dis- 
missed.-—MoORRIGON v. LONDON Mip- 
LAND & Scotrisn Ry. Co., {1029] 
8. C. 1.—SCOT. 


Cases 138—205. 


188, Add. Annotation :—Consd. Reigate Corpn. v. 
Surrey County Council, [1928] Oh. 359. 

180. Add. Annotations :—Mentd. Bromley v. Mer- 
cer, [1922] 2 K. B. 126; Fairman v. Per- 
petual Investment Bldg. Soc., [1923] A. C. 74. 


146. Add. Annotations :—As to (1) Apld. Noble vw. 
Harrison, [1926] 2 K. B. 332. Refd. Ilford 
U.C. v. Beal, [1925] 1 K. B. 6713 St. Anne’s 
Well Brewery Co. v. Roberts (1928), 140 
L. T. 1. Generally, Mentd. Edwards v». 
Birmingham NE vAge Hone, [1924] 1 K. B. 
ofa Smith v. G. W. Ry. (1926), 185 L. T. 

146. Add. Annotation :—Refd. Glasgow Corpn. v. 
Taylor, [1922] 1 A. C. 44. 

148. Add. Annotation :—Distd. Sack v. 
{1925} Oh. 235. 

154a. Spiked fron fence—On bank.]—Held: not 
a@ nuisance.—GIBSON v. PLUMSTEAD BURIAL 

BoOaRrp (1897), 18 T. L. R. 278, C. A. 

Add. Annotations :—Consd. Bromley v. Mer- 

cer, [1922]2 K. B. 126. Refd. Glasgow Corpn. 

v. Taylor, [1922]1A.0.44. Mentd. Edwards 

aaa Navigations, [1924} 1 K. B. 

Add. Annotation :—Refd. Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. 

Add. Annotation :—Refd. Coleshill v. Man- 

chester Corpn., [1928] ! K. B. 776. 

Add, Annotation :—Refd. Coleshill v. Man- 

chester Oorpn., [1928] 1 K. B. 778. 

Add. Annotations :—Consd. Hardy v. C. L. 

Ry. (1920), 124 L. T. 136; Sp ad Corpn. 

v. Taylor, [1922]1 A. O. 44; Coleshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. Refd. 

Mersey Docks & Harbour Board v. Procter, 

[1923] A. ©. 253; Addie (Collieries) v. Dum- 

breck, {1929} A. O. 358 ; Compania Mexicana 

De Potraleo EI Aguila v. Essex Transport 

& Trading Co. (1929), 141 L. T. 106. Mentd. 

Fairman v. Perpetual Investment Bldg. Soc., 

[1923] A. ©. 74; Sutcliffe ». Clients Invest- 

ments Co., [1924} 2 K. B. 746; Hammett ». 

Fisher (1926), 185 L. T. 724; De Freville v. 

Dill (1927), 96 L. J. K. B. 1056. 

Add. Annotations :—-Consd. Coloshill v. Man- 

chester Corpn., [1928] 1 K. B. 776. Refd. 

Sutcliffe v. Clients Investment Oo., [1924] 2 

K. B. 746. Mentd. Fairman v. Perpetual 

Investment Bldg. Soc., [1923] A. O. 74. 

169. Add. Annotation :—Refd. Ilford U. C. v. Beal, 
{1925] 1 K. B. 671. 

171. Add. Annotations :—Folld. Canvey Island 
Comra. v. Preedy, [1922] 1 Ch. 179. Refd. 
Brighton & Hove Gas Co. v. Hove Bungalows 
(1923), 88 J. P. 61. 


——-——.] — Pltfs. were incorporated, 
under Canvey Island (Sea Defences) Act, 


Jones, 


155. 


157. 
158. 
159. 
163. 


168. 





171a. 
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1883, for protecting Canvey Island from 
inundation by fhe sea. They succeeded 
former comrs. appointed by an Act of 1729 
(82 Geo. 8, c. 81), which contained a power 
for these comrs. under s. 13 to erect a new 
sea, wall further inward, on giving compensa- 
tion to the owner whose land was taken for 
this purpose. .In 1818 the new wall was 
built, & £150 given as com ion to the 
owner of the land taken. nder the Act of 
1888 the property & rights of the former 
comrs. were vested in pltfs. who had power 
under that Act to hold lands. Pitfs. claimed 
to be owners in possession of the foreshore 
between the new & the old wall. Deft. 
claimed under a conveyance of ae 1919 
to be the freeholder in possession of a stri 
of land ie piper part of this foreshore, 
to be entitled as of right to excavate & remove 
shells & other drift even although, as pltfs. 
alleged, it deprived the new wall of protection 
& support, exposed it to injury by the 
action of wind & water. The greater risk 
to the wall in consequence of deft.’s action 
was established by the evidence. In an 
action by pltfs. to restrain deft. from so 
removing the drift, & from trespassing on 
their land :—Held: (1) assuming the strip 
in Blaitrein'y to be deft.’s freehold, pltfs. were 
still entitled to an injunction res . 
him from so removing drift from the stri 
as to rm are their wall & works & the 1 
protected thereby to greater risk of inunda- 
tions of the sea; (2) pltfs. had established 
their statutory title under the Actes of 1792 
& 1883 to the whole of the land taken & set 
out pursuant to s. 18 of the first Act, & had 
exercised specific acts of ownership over the 
foreshore ; the possession of pltfs. & of deft. 
being at most doubtful or equivocal the law 
attached possession to the title; deft., 
therefore, was a trespasser, & must be re- 
strained from excavating or removing stones, 
shingle, shell or soil from the particular strip 
of foreshore & from otherwise trespassing 
onsame.—CANVEY ISLAND CoMRS. v. PREEDY, 
[1922] 1 Ch. 179; 91 L. J. Ch. 203; 126 L. T. 
86 J. P. 21; 66 Sol. Jo. 182; 20L.G. R. 
1 ° 


Add. Annotation :—As to (1) Refd. A.-G. & 

Public Trustee v. Woolwich Metropolitan 

B. C. (1929), 938 J. P. 173. 

After this case add, ‘‘ Power of commis- 

sioners to direct repair of fences, see COMMONS, 

No. 939a.”’ 

204. Add. Annotation :—Refd. Mersey Docks & 
Harbour Board v. Procter, [1923] A. C. 253. 

205. Add. Annotation :—Distd. Sack v. Jones, 

{1925} Ch. 236. 


172. 


203. 





PART Il. SECT. 2, SUB-SECT. 8. 


pf. Right to interfere wey Oe of 
Victoria Official Map Act, 1880, 
& amending Acta, have reference to 
streets only :—-Held : nothing in those 
Acts could justify an interference by 
private individuals with the boundaries 
of a lot held by purchase & 20 years’ 
possession.—_ CROWTHER wv. BEAVEN 
(1884), 1 B. Cc. R. pt. 2, 116.—CAN. 


PART I. SECT. 3, SUB-SECT. 4. 


F (p. 204) i. ———- Mareuntal-proof— 
of fact.}—Whether = fone is or 
is not marsupial-proof within sect. 171 


of Land Acts, 1910-1927, Is a question 
of fact for the adjudicating tribunal.— 
R. c. MaaisrratTss’ Court & EsmMoNpD, 
Ez p. BEAZLEY, [1928] St. R. Qd. 349; 
22 & J. P. 97.— AUB. 


Fr (p. 294) Hi. Material benefit to 

oining lessee — Determination 0 
value.}—Lossees of a bolding erec 
@ fence before Nov. 1, 1924. 
i tho iagutate's ak. whereby they 
n the s ot., Ww y they 
claimed that the fenoe ‘‘ is of material 
benefit,” to deft., an adjoining holder. 
The magistrate determined the benofit 
as from Nov. 1, 1924 :—Held e time 

the magistrate 





: th 
from which must deter- 


314 


mine the value of the benefit cannot 
be earlier than the date of the plaint 
claiming that benefit under the sect.— 
R. 2. PoLict MAGISTRATE AT BLACKALL 
& Hart, Ex R- Hanrt, {1928} St. R. Qa. 
174; 22 Q. J. P. 47.— AUB. 


sn. Forest reserve.) —It is no de- 
fence to an action 


Fence Ordinance.—-MINISTER OF IN- 
TERIOR FOR CaNADA t. NELSON, [1990 
1 W. W. R. 129.—CAN. 


Vol. Vi.—Boundaries. Cases 240—496a. 


Part IIl.—Party-Walls. 


240. — teres 3s Pea aoe @) nae Sack v. 
ones, . ; Brooke v. 1 
2K. B. 578. eaten 

249. Add. Annotations :—Refd. Sack v. Jones, 
[1925] Ch. 235; St. Anne’s Well Brewery Co. 
v. Roberts (1928), 140 L. T. 1. 

350. Add. Annotation :-—Apld. Sack vw. 
[1925] Ch. 235. 

251. Add. Annotations :—Apld. Sack v. Jones, 
[1925] Ch. 286; Simpson v. Weber (1925), 
133 L. T. 46. Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co., [1980] 1 Ch. 138. Mentd. Hansford 
v. Jago, [1921] 1 Ch. 322. 


261a. Right of support—By adjoining house. 

itf. & deft. were the owners of adjoining 
houses, separated by a party-wall, & with 
implied mutual rights of support. Plef. 
alleged that owing to lack of repair & under- 
pinning deft.’s house was subsiding, dragging 
the party-wall over, & thereby damaging 
plitf.’s house :—Held: pltf.’s allegations had 
not been substantiated by the evidence. 
Sembdle: even if they had been substantiated 


Jones, 


pitt. would have had no cause of action.— 
ACK v. JONES, [1925] Oh. 285; 94 L. J. Ch. 
229; 188 L. T. 129. 


Beal, (1925) 1 K. B. 671. 


258a. ./—If a wall is knocked down, the 
owner may maintain an action for the tros- 
ass, but he cannot, by omitting to rebuild it, 
old deft. always responsible for any con- 
sequential damage (POLLOCK, (.B.).—FrRM- 
STONE 0. WHEELEY (1814), 2 Dow. & L. 208; 

13 L. J. Ex. 861. 
Annotations :—Refd. Clogz v. Dearden (1818), 12 Q. B. 6763 

Smith v. Kenrick (1849), 7 GC. Bb. 515, 

271a. No agreement for lease.]}—TAYLOR v. 
REED (1815), 6 Taunt. 249; 128 BF. hb. 1030, 
Areolaion :—Refd. Collins v. Wilson (1828), 1 Moo. & I. 


809. Add. Annotation :-—Refd. Bool, 
(1928] 2 K. B. 578. 

310. Add. Annotations :—Aas to (2) Refd. Sack v. 
Jones, [1925] Ch. 235; Brooke v. Bool, [1928] 
2K. B. 578. 











Brooke v. 


Part IV.—Evidence of Boundaries. 


318. Add. Annotation :—Mentd. Falcon v. Famous | 355. Add. Annotation : —Mentd. British Thomson- 


Players Film Co. (1925), 42 T. I. RN. 91. 
320. Add. Annotation :—Mentd. Belton v. Bass, 
Ratcliffe & Gretton, [1922] 2 Ch. 419. 
328. Add. Annotations :—Refd. Aksionairnoye 
Obschestvo A. M. Luther v. Sagor, [1921] 
1] K. B. 456. Mentd. Duff Development Co. 
v. Kelantan Government, [1924] A. C. 797; 
The Fagernes, [1927] P. 311. 
Add. Annotation :—Refd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Oh. 160. 


Add. Annotation :-—Mentd. British Thomson- 
Houston Co. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160. 


Add. Annotation :—As to (3) Consd. Stoncy 
v. Kastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 


PART III. SECT. 1, SUB-SECT. 2. & 

so. Duration.}~—Where on tho erection 
of a building on each of two adjoining 
& separately owned lots, the owners 
agree to plans calling for a party wall 
& the use by cach owner of part of the 
premises of the other & the buildings 
are so constructed, the right to such 
uso will, in the absence of a reference 
to time, be held to continue during 
the existence of the two buildings as 


332. 
338. 


343. 


Sona, Lp. 


oO. L. R. 


was built in 


CoRRY (Man.), {1918) 
848; 42 D. L. R. 225.—CAN. 


PART lll. SECT. 1, SUB-SECT. 3.— 
GC. (b). 








ee 


| 417. 


©. COPRLAND FLOUR 
MILLA, FINLAYKON v. COPELAND FLOUR 
MILis, (1923) 4 DPD. L. R. 1140; 52 

617.—CAN 


PART Ill. SECT. 1, SUB-SECT. 3.—D. 


sp. Remedy—Action for damages. |— 
Where a mutual wall has been built 
so as to encroach on the property of 
one of the Leatieh ee one owners, Lhe 
—Sa ., (1) alth under some nils- 

thoy Were constructed “Sait | take as to title & with the knowledge 
of, but without any protest from, hitn 
on whose land it encroaches, the owner 
of the building should not be compelled 
to remove the wall back to the boundary 


Houston Ov. v. British Insulated & Helsby 
Cables, [1924] 2 Ch. 160, 

Add. Annolation:- Apld. Stoney v. Wast- 
bourne R. C. & Devonshire (1926), U6 9. J. Oh. 
312. 

Add. Annotation :-—Consd. Stoney v. Mast- 
bourne HR. ©. & Devonshire (1926), 135 L. 7. 
281. 

Add. Annotation : —Mentd. Faleon v. Famous 
Players Film Co. (1925), 42 T. lL. BR. 01. 

Add. Annotation :-—Mentd. Hodgson v. Me- 
Creagh (1923), 92 L. J. Ch. 426. 

Add, Annotation :--Apld. Chowood v. Lyall, 
{1929] 2 Ch. 406, 

‘ - -- Title deeds -Nature of document 
misconcelved.| - There is no clear authority 
that in proceedings for the production of 


359. 
402. 


416. 


433. 


436a 


tion. )—SHurPE v. LANGENBUHRG RURAL 
MuNtcirpaLiry, (1920) 3 W. W. it. 706. 
—CAN. 


conveyances — Acts 


sq. Subsequent 
QoovEe 


| of peer —MATTHKEWS 1, 


st. Survey marks of Crown agents. } - 
Where a Crown grant describes the 
subject land by refercnce to the bound 

aries of a ‘* measured portion,” evidceneo 
of the measurements which werc inadc 
& the survey marks which were erected 
or adopted on such portion by the 
Crown or its agents on the last occasion, 
preceding the grant, when buch portion 
was measured of a portion for sale, is 
admissible for the purpose of ascertain- 


line; the remedy is in daimages.— 
ei. Wall built & used oni: , § _ | ing the boundaries of the Crown nt. 
adjoining owner.) — Held: deft. aes bore Tpsa Sere, get)? any ri a —CURRIE v, CLARKE (1929), 29 B. RF. 
answera e, as the was the direct Man. L. R, bak GAN. N. 8. Ww. 215 , 46 N. 8. W. . N. 8 = 
result of ne i nce in t tcoene: con- AUS. 
struction o 8 — UILLAN ©. 
Ryan (1931), 64 D. L. R. 482; 50 PART IV. SECT. 1. PART IV, SECT. 7. 
0. L. R. 337.—CAN. h i. 8 8 giving conflicting 426 ili, —— ——~ ———.}— Wi Nii & 
evidence~Duty of court to accept evi- | HinoLny, Lrp. »v. HILL (N. 5.1, Utes 


e i. —— Party wall undermined— 
Extent of liability.}—JEFFREY (F. W.) ' dence of surveyor 


making first examtina- 


2D. L. R. 954.—CAN. 


315 


Cases 436a—437. 


documents of title to land, the ct. will 
differentiate cases where boundaries are in 
dispute from other cases. Although the ct. 
is more ready to order production of docu- 
ments in cases where boundaries are in 
dispute, it will apply to those cases the same 
principle which is applied to other cases 
where the title to land is in dispute, namely, 
the principle adopted by the Ct. of Appeal in 
A.-G. v. Emerson, No. 438, ante, that the 
assertion on oath by the party against whom 


437. 


316 
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production is sought that the documents 
which he objects to produce relate solely to 
his own title & do not tend to prove or 
support the case of his opponent will not be 
disregarded, unless the ct. is reasonably 
certain that the deposing party misconceived 
the nature or effect of those documents.— 
Cuowoop, Lp. v. LYALL, [1929] 2 Ch. 406; 
98 L. J. Ch. 451. 

Add. Annotation :—Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 


Vol. VI.—Cases 9—58a. 


BUILDING CONTRACTS, ENGINEERS AND ARCHITECTS. 
Part I1—The Contract. 


9. Add. Citation : — revsg. 


Ss. C. 
Strewarps & Co., Lrp. wv. R. 
TL. R. 111, C. A. 


sub nom. 
(1900), 17 


iia. ——~— Communication of acceptance—What 


18. 


20. 


21. 


34. 


36a. 


38. 


39. 


Le emmuaentaed sw 


amounts to—Return of opened bills of quanti- 
ties.J—-WiLicocks & BARNES v. PAIGNTON 
CO-OPERATIVE Society, Lrp. (1930), 74 
Sol. Jo. 247. : 

Add. Annotation :—Refd. Boot (London) v. 
Uttoxeter U. D. O. (1924), 88 J. P. 118. 
Add. Annotations:—Consd. Re Meyrick’s 
Settlmt., Meyrick v. Meyrick, [1921] 1 Ch. 
oe Refd. Cohen v. Sellar, [1926] 1 K. B. 
536. 


Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 
739. 

Add. Annotation :—Refd. Kelantan Govern- 
ment v. Duff Development Co., {1923} A. C. 
395. 

Contract between employer & third party for 
supply of materlals—No liability to builder 
for delay.}—Gazr (W. H.) & Sons, rp. v. 
Port TALBOT Coren., No. 58a, post. 

Add. Annotation :—Refd. Bean v. Flaxton 
R. D. C., [1929] 1 K. B. 450. 

Add. Annotations :—Distd. A.-G. v. Denby, 
f1925) Ch. 596. Apid. Bean v. Flaxton 
R. D. C., [1929] 1 K. Bs. 450. 

Add. Annotation :—Consd. Stumbles v. Whit- 
ley (1929), 46 T. I. R. 37. 


—— 





47. 
49. 


51. 


56. 
58a. 


. 


Add. Annotation :—Refd. British & Foreign 
Marino Insce. v. Gaunt, [1921] 2 A. O. 41. 


Add. Annotation :—Mentd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. O. 48. 

Add. Annotation :—Consd. United States 
PLipping Board v. Durrell, {1923} 2 kK. B. 
Add. Annotation :—Refd. United States Ship- 
ping Board v. Durrell, [1923] 2 K. B. 739. 


—~— Contract for supply between employer & 
third party.]—A. co. carrying on tho business 
of builders & decorators entered into «a con- 
tract with a corpn. for the erection of two 
lodges & w park entrance. With the assent 
of the builders, the corpn. conducted the 
negotiations with a stone firm for the supply 
of the stone which was required for the work 
& fixed the quantity & price. The contract 
between the builders & the corpn. provided 
that the corpn. should pay the stone firm the 
price of the stone, to be deducted from the 
contract price. Owing to delay in delivering 
the stone the builders were unable to complete 
the work until some months after the date 
fixed for completion by the contract. In an 
action by the builders against the corpn. in 
respect of the loss arising to the builders by 
reason of such delay :—//eld :) there was no 
implied obligation on the corpn. under the 
contract’ between them & the builders to 
supply the stone; at the highest there was 


PART II. SECT. 1. 

Soe - Forfeiture 

Baynes & Hone v. 

Boarp ScHooLt TRUBTrEFS (B. 
{1927} 2 D. L. R. 698.—CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


sa. Hepugnant provisions.)—- A pro- 
vision for payment on the basis of 
cost plus a percentage if the actual cost 
is more or less than the contract prico 
is repugnant where the contractor bas 
made an absolute covenant to do the 
work & furnish the material for a 
definite sum.—GiT v. Forsrs (1921), 
62 S.C. R.1; 59 D L. RR. 155.—CAN. 


sb. Contract to erect house similar to 
another house.}—-By a building contract 
it was agreed that a house was to be 
erected similar to H.’s house :—Zfeld : 
the house was to be similar to H.’s 
house in the sense that it waa to have 
@ general likeness in the principal 
points of materials, design, & work- 
manship.—Mays v. HOBERTS (1928), 
Ss. A. Ss. R. 217.—AUS. 


PART II. SECT. 2, SUB-SECT. 2.—C. 


so. Contract with Crown—Rent of 
plant, ant contracted to con- 
struct certain public works in the 
harbour of Toronto, on a cost plus 
basis. It was (inter alia) agreed that 
the claimant would furnish the plant, 
for which he was to receive as rental 
thereof a certain percentage of ite 
value per annum for a@ wor season 
of 150 days; this to be payable when 
each piece commenced operon & 
to cease when determined by -"B 
engineer. A portion of this ren 
plant became locked in behind a 


0 - 2 
VANCOUVER 
C.), 


coffer-dam constructed in conuection 
with the works [n question. 16 was 
propery there engaged on the works, 
put it could not be removed when ites 
work was completed on account of the 
coffer-dam, & while su retained was not 
available for use, which condition of 
affairs was not due to any fault of the 
contractor :—-HTeld > sald portion of 
the plant never ceased to be part of the 
rented plant under the terms of the 
coutract é& was still retained for use on 
the works by resp.'s engineer & the 
claimant was cntitled to recover rent 
therefor.—Rogir MILLER & SONs, 
CaN vw HK. (1929) Ex, CG. HR. 136.— 


° 


PART II. SECT. 2, SUB-SECT. 8. 


sh. Contract to put old houses ‘in 
firat class shape."’)—Held: the phrase 
must have reference to their capacity 
for taking on repairs, which could be 
only those which their aged condition 
sermitted.—House Kereain & SERVICE 
. LTD. v. MILLER (1921), 64 D. L. RR. 
116; 49 O. L. R. 205.—CAN. 
sk. ‘‘ Eztra haul’? & “ overhaul.’’}— 
The view of a contract advanced by 
resp. was that the contract phrases 
‘* extra haul’ & “ overhaul ’’ have, by 
usage, in construction contructs, or at 
all events in railway construction con- 
tracts, a special & specific meaning ; & 
that they signify that the length of the 
haul in respect of which the contractor 
was entitled to c e for overhaul, 
was to be ascertained by taking the 
distance, measured along the centre 
line of the railway in process of con- 
struction, between the projections, 
first, of the centre of mass of earth, to 
be excavated in making the cut, & 
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second, of the embaunkmeut, & deduct- 
ing therefrom 500 fect; the projections 
being for this purpose the several 
polnts on the centre Une nearest the 
respective centros Of mass s- Meld: 
the alleged usage had not been proven, 
It had been established that thore was 
a practice widely followed of Inserting 
in railway construction contracts a 
Clause providing for the computation 
of payment for overhaul according to 
the method contended for by resp. ; 
but in the text books, engineering 
manuals & writings by engineers pro- 
duced, there was no basis for the view 
that the effect of the words used in the 
prosent contract is, apart from such 
special stipulations, what was = con- 
tended by resp.---GQKORGIA CONSTRUCG- 
TION CoO, 0. PACIFIC Gunat EASTERN 
ty. Co., (1929) 4 D. Le. R. 161; 
8. C. RR. 6303 rerg., (1929) 1 Do. 
77; 30C. RC. 204; 40 B.C. RR. 290; 
{1928} 3 W.W. K.4663 revg., (EuZ8) % 
DL. @ 26; 35 C. KR. COC. 197; 10 
B.C. 1k. 81.—CAN. 


PART Il. SECT. 3, SUB-SECT. 2.- C. 

52 fil. -l-——- Where the 
architect ordered additional work, & 
at that time it was apparent that the 
work originally contracted for could 
not be completed within the time 
fixed, but there wae no application for 
extension nor inthmation from the 
owner of an intention to enforce a 
claim for damagey for delay :—ZJ/eld : 
the contract should not be construed 
fo as to impose upon the contracto! 
the obligation of completing the work, 
including additions, within the tiuc 
fixed.— GRIER ©. GEORGAK (1925), O4 
O. L. R. 580.—CAN. 








Cases 230—282. 


230a. 


279. 


k i 
build: 
contrested to carry out the building NX 
plastering work in connection with 
erection of a house, & another con- 
tractor undertook to carry out the 
joiner work. Tho builder finished his 
work, & the owner accepted possession 
of the house 
of the account. 
side walls began to crack, & it was dis- 
enone that the walls were off the 

ul b. 

or the balance of his account, the 
owner averred that the defect In the 


ENGLISH AND Emprre Dicest SupPLEMENT. 


Part Vill—Breach of the Contract. 


280. Add. Annotation :—Mentd. Britannia Hy- 


gienic Laundry Co. v. Thornycroft (1926), 135 
L. T. 83. 


Excess of cost of completion over con- 
tract price.)—By a contract in writing 
dated May 12, 1916, deft. agreed to build 
for pltf. a house, subject to the conditions 
set forth in the schedule thereto, for the sum 
of £1,900. The conditions provided (inter 
alia) that deft. should begin the works im- 
mediately after possession of the site was 
given to him, & should regularly proceed with 
& complete the same within six months after 
the date of the plans being passed by the local 
authority, & that if deft. should suspend 
the works or should not proceed with them 
with duo diligence, pltf. by his architect 
should have power to give notice to deft. 
requiring him to proceed, & on failure of deft. 
to comply with such notice for thirty days 
pltf. should be entitled to enter upon & take 
possession of the works & site & employ any 
other person to complete the works. On 
July 10, 1916, the plans were duly passed. 
On July 11, 1916, an order was made by the 
Minister of Munitions under the powers of the 
Defence of the Realm (Consolidation) Regu- 
lations, 1914, which provided tha on & after 
July 20, 1916, no person should without 
licence from the Minister of Munitions com- 
mence or carry on any building or con- 
struction work. On July 21 deft. applied 
for a licence to proceed, & continued to work 
fairly well until Aug. 12, when he ceased to 
proceed with due diligence with the deliberate 
intention, as the ct. held, of ensuring that 
the licence should be refused & that he should 
thereby be enabled to put an end to the 
contract. On Sept. 9 pltf.’s architect gave 
him thirty days’ notice to proceed with the 
works. On Sept. 30, before the expiration 
of the notice, the Minister of Munitions 





238. 
262. 
265a. 


refused to grant the licence to procced. 
In an action by pltf. for damages for breach 
of contract :—Held: deft. could not take 
advantage of the intervention of the Minister 
of Munitions, which was brought about 
by his own act, & the proper measure of 
damages was what it cost pitf. to complete 
the house substantially as it was originally 
intended & in a reasonable manner at the 
earliest moment he was allowed tu proceed 
with the work, less any amount that would 
have been due & payable to deft. by pltt., 
had deft. completed the house to the roofing- 
in at the time agreed by the terms of his 
contract.—MERTENS v. HOME FREEHOLDS 
Co., [1921] 2 K. B. 526; 90 L. J. K. B. 707; 
125 L. T. 355, C. A. 


Add. Annotation :—Mentd. Admiralty Comrs. 
v. 8.8. Chekiang, [1926] A. C. 637. 


Add. Annotation :—Distd. Sagar v. Ridehalgh 
(II.) & Son, [1980] 2 Ch. 117. 

J—A bill will not lie to compel the 
performance of an agreement to build an 
house.— IRRINGTON v. AYNESLY (1788), 2 
Bro. C. ©. 341; 2 Dick. 692; 21 BE. BR. 440. 





Annotation :-—Mentd. Flint v. Brandon (1803), 8 Ves. 159. 


270. 


273a. 


Add. Annotation :—-Mentd. 
Reiach, [1922] 1 K. B. 477. 


Non-compliance with building regula- 
tions.]— Deft. agreed to erect a house accord- 
ing to a plan to be approved by plifs., & 
according to the regulations of Metropolitan 
Building Acts. Pltfs. approved a plan, but 
it was objected to by the Board of Works :— 
Held: deft. must specifically perform his 
contract, subject to the plan being modified 
to conform with the regulations of the Board 
of Works.—CusBItr v. Smiru (1864), 11 
L. T. 298; 28 J. P. 820; 10 Jur. N. S. 1123. 


Abrahams v. 





Annotation :—Refd. Wolverhampton Corpn. v. Emmons, 
(1901] 1 K. B. 515. : oo 


Part IX.—Excuses for Non-Performance. 


Add. Annotations :-- Refd. Larrinaga v. Soc. 
Franco-Amcricaine des Phosphates de Medulla 
(1923), 92 1. J. K. B. 455. Mentd. Isaacs 
t. MceAllum, [1921] 3 K. B. 377, 


PART VIII. SECT. 1. 


. -—-- Different contractors for 
& joiner work.) A builder 


Neither of 


the 


& paid two instalments 
rwards the out- 


In an action by the buildor 


282. 


these averments§ was 
established at the proof, but cither of 
them might have been the cause of 
the cracking of tho walls :—dZield : 
breach of contract had not been 
established against pursuer, & he was 
entitled to deorce for the balance of 
tho contract price. 

MacGreoor, [1927] S. C. 816.—SCOT. 


PART VIII. SECT. 2, SUB-SECT. 1. 


Yr (p. 389) {. Se ——~,J— 
Where no time had been set for the 
completion of a roof, which deft. 
agrecd to build on pltf.’s hotel, & at 
the expiration of a reasonable time the 


ARRUTHERS Ww. 


Add. Annotations :—As to (2) Refd. Mertens 
v. Home Freeholds Co., [1921] 2 K. B. 526; 
Dominion Coal Co. v. Maskinonge S.S. Co., 
[1922] 2 K. B. 132 ; Larrinaga v. Soc. Franco- 


by astorm & consequentual damage by 
rain to the hotel._—DumonrT v. LANDRY 
(Sask.), [1927) 3 D. L. R. 605; [1927] 
2 Ww. WwW. R. 869.—CAN. 


e (p. 389) §. ——— Right to general 
eg ai ee no pon 

ss bey specific damage. }— 
DRAPER (Sask.), [1927] 4 D. L. R. 
1079; (1927) 8 W. W. R. 507.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 1. 

243 1. ——— Deduction of value of in- 
completed work with futy per cent. 
thereon — Penaity.}-~MacDONaLD  v. 
Norta West Biscuit Co., {1924} 1 
D. L. R. 987: 1 W. W. R. 795.—CAN. 


walls was occasioned by the use of 
faulty materials in the construction 
of the concrete floors by the builder. 
The builder averred that the damage 
to the walls was caused by the use of 
unseasoned timber in the construction 
of the roof by the othor contractor. 


contractor left it unfinished, & the 
owner agreed to the contractor under- 
taking to complete it within a further 
period :—Held: the contractor was 
not Hable in damages where, within 
that period, the unfinished condition 
of the roof resulted in its destruction 
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PART VIII. SECT. 38, SUB-SECT. 2. 

sf. Owner taking possession before 
completion. }—CArsipy (A. W.) & Co. v. 
a (Sask.), [1929] 2 D. L. BR. 353.— 


Americaine des Phosphates de Medulla (1923), 
92 L. J. K. B. 455 ; Cantiere Navale Triestina 
v. Handelsvertretung der Russe Soz. Fod. 
Naphtha Export (1925), 94 L. J. K. B. 579; 
Kursell v. Timber Operators & Contractors, 
{1927} 1 K. B. 208; The Penelope, [1928] 
P. 180; Hyman v. Hyman, Hughes vt. 


Vol. VII.—Building Contracts. 


Cases 282—342a. 


Hughes, [1929] P. 1; May v. May (1929), 
98 L. J. K. B. 770; Lever Bros., ltd. v. Bell 
(1930), 47 T. L. R. 47. 


285a. ———- ——— Brought about by contractor’s 
own act.)—MERTENS v. HOME FRERENOLDS 
Co., No. 230a, anle. 


Part X.—Forfeiture. 


298. Add. Annotation :—Refd. United States Ship 


ping Board v. Durrell, [1923] 2 K. B. 739. 


295. Add. Annotation :-—Mentd. Bhagchand Dag- 
dusa Gujrathi v. Secretary of State for India 
in Council (1927), 43 T L.R 617 


Part Xl.—Materials. 


312. Add. Annotation :—-As to (1) Apld. Re Blyth 
Shipbuilding & Dry Docks Co. Forster rv. 
Blyth Shipbuilding & Dry Docks Co., [1926] 
Ch. 494. 

Add. Annotation :—Mentd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

Add. Annotation :—Refd. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
rey an & Dry Docks Co., (1926) Ch. 


315. 
316. 


318. Add. Annotation :—Apld. Re Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
Py peuleing & Dry Docks Co., [1926] Ch. 
819. Add. Annotation :— Distd. Ive Blyth Ship- 
building & Dry Docks Co., Forster v. Blyth 
ee & Dry Docks Co., [1926] Ch. 


319a. 








- -J—A shipbuilding contract pro- 
vided for payment of the price of the vessel 
by instalments, the first to be paid on the 
signing of the contract, the next when the 
keel was laid, & others at various stages in 
the progress of the ship’s construction. She 
was to be constructed under the inspection 
of the purchasers’ surveyor, to whuse 
approval the quality of the material used & 
the workmanship were to be subject. Clause 6 
provided that from & after payment by the 
purchasers to the builders of the first instal- 
ment on account of the price the vessel & all 
materials & things appropriated for her 
should thenceforth, subject to the lien of 


the builders for unpaid purchase-moncy in- 
cluding extras, become & remain the absolute 
property of the purchasers. After the first 
instalments of the purchase-moncy had been 
paid & the vessel had been partly constructed, 
® receiver was appointed in an action com- 
menced by debenture-holders of the ship- 
building co. for enforcing their security :— 
Held: certain worked material lying in the 
yard ready to be incorporated into the hull 
of the vessel & approved by the purchasers’ 
surveyor, had not been ‘ appropriated tor 
her’? within the above clauae so as to become 
the property of the purchasers. Re BLYTH 
SHIPBUILDING & Dry Docks Co., Forster 
® BuytH SiueBUILDING & Dry Docks Ov., 
flgze] Ch. 404; 05 L. J. Oh. 350; 184 
1. T. 613, C A. 

fnnotation — Betd. Behnke vw. Bede Shipping Co., (1927] 

1K. B. 649. 


325a. Erection of temporary building for special 
purpose —Agreement for return of materials.) 
—Pitf. agreed with deft., who was mayor 
of H., to erect the hustings for the election 
for the borough of H., as before with altcra- 
tions, for £10 10s. by receiving the wood back 
again. After the olection. was onded, the 
mob carried the wood of the hustings away. 
In assumpsit for not returning the wood :— 
Held: deft. was bound to return the wood, 
by putting the hustings safely into the 
possession of pltf.-—FuLLer v. Parrrick 
(1849), 18 L. J. Q. B. 236; 18 L. T. O. 8. 
185; 13 Jur. 661. 


Part XIl—Assignment and Devolution of Rights and 
Liabilities. 


840. Add. Annotation :—Consd. Earle v. Hems- 
worth R. D. C. (1928), 140 L. T. 69. 

841. Add. Annotations :—As to (1) Consd. Re 
National Benefit Assce., [1924] 2 Ch. 339; 
As to (2) Refd. Re Fenton, Ex p. Fenton 
Textile Assocn. (1930), 99 L. J. Ch. 358. 
As to (3) Apld. Re City Life Assce., [1926] Ch. 


PART XI. SECT. 3, SUB-SECT. 1. 
ai. ———.}+—An unpaid builder as 
JH 


such has no Hien upon the building in 
his possession for the balance due to 
him, unless under the contract for con- ! IND. 
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191. Ae to (4) Consd. Ite National Benefit 
Assce., [1924] 2 Ch. 339. 

Add. Annotation :—Refd. Joncs v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 730. 
JE Pit fs. claimed £1,000 being retention 
moneys due from defts. to a firm of cor- 
tractors. Pltfs. claimed under an assign- 


342. 





342a. 


struction.—N. P. A. CHETLIAR Fikit 
ov, SHarmMa (1927), 1. L. R. 6 ltan. &7.—- 
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ment dated Apr. 7, 1924. On Nov. 21, 1922, 
defte. entered into a building contract for a 
lump sum with S., the contractors, for the 
construction of a number of cottages under 
a housing scheme. The contract provided 
for interim payments, but no money was to 
become payable to the contractors except on 
the architect’s certificate in writing, & 
certificates were to be issued when work to 
the value of £1,000 had been executed & 
thereafter at monthly intervals as certified 
by the architect in writing. He was to 
certify the amount from time to time payable 
to the contractors under the contract. The 
amount to be certified by the architect on 
his first & monthly certificates as due to the 
contractors was to be at the rate of 90 per 
cent. of the value of the work, including 
extras. The balance of 10 per cent. of the 
value of the work was to be retained until 
the sum go retained, called a retention fund, 
should amount to £2,472 alter which the con- 
tractors were to be paid monthly to the full 
valuc of the work done & the materials 
supplied. The retention fund was to be 
deposited in a bank until the final adjust- 
muant of accounts. The contract was varied 
by consent, & in the events which happened 
the retention fund amounted to £1,000 at 
the beginning of 1924. This was never 
deposited at the bank & remained a merely 
notional fund, but both parties treated it as 
a separate sum capable of bein earmarked. 
It was included without distinction in the 
architect’s final certificate for £1,848 10s. 2d. 
on Jan. 28, 1927. Meanwhile pltfs., who 
were supplying cement to the contractors, 
found that the latter were getting into arrears 
with ther payments & to obtain further 
eredit the contractors, bcing then indebted 
to pltfs. in the sum of £071 on Apr. 7, 1924, 
assigned to them the retention fund by a 
document dated Apr. 7, 1924, in the following 
terms: ‘‘In part reduction of the amount 
now, or to be, owing trom us to you for goods 
supplied by you, we hereby assign to you all 
moneys now or hereafter to become due to 
us from the Hemsworth Rh. D. C. for retention 
moneys in respect of the G. housing scheme. 
& for which your receipt shall be a sufficient 
discharge. It is understood that we are only 
to be credited with the amount actually paid 
to you under this assignment as & when the 
same is received by you.’’? Due notice of 
that assignment was given by pltfs. to defts. 
on the following day. This was acknowledged 
hy detts. on May 26, 1924. By that time the 
contractors had issued a number of debentures 
to the M. & C. Bank. These debentures were 
dated at various periods from Feb. 1, 1900, 
to Feb. 2, 1924, & they charged the under- 
teking & property, both present & future, 
of the contractors, the charge being a specific 
charge on their frechold & leasehold property, 
machinery, goodwill, & uncalled capital & 
a floating charge on all the co.’s other assets, 
subject to a proviso that the contractors 
were not to be at liberty to create any mtge. 
or charge on any of the assets im priority to 


Cases 849a—-345a. EwoLisH AND Empire Digest SUPPLEMENT. 


the debentures. A receiver for the debenture 
holders was appointed in Oct. 1924, & he 
duly entered into possession. Seven days 
after the appointment of the receiver a 
resolution was passed for the voluntary 
winding-up of the co. The receiver refused 
to recognise the right of plitfs. to payment 
under their assignment in priority to the 
debenture holders, & on the architect’s 
certificate being given in Jan. 1927, defts. 
declined to interplead & paid the retention 
moneys to the receiver for the debenture 
holders: —Held: the assignment in question 
was a good lIcgal assignment & pitis. were 
entitled to sue on it. The retention fund in 
this case arose out of an existing contract, 
& although it did not become payable until a 
date later than that of the assignment, it was 
a debt or other legal thing in action which 
could be assigned. The assignment was 
within Jud. Act, 1873, s. 25, & Law of Pro- 
perty Act, 1925 (c. 20), s. 186. It could be 
sued on by the assignee without joining the 
assignor as a party. Pltfs. were therefore 
entitled to recover on the assignment.— 
FARLE (G. & T.) (1925), Lrp. v. HEMSWoRTH 
RuRAL District CouNCIL (1928), 140 L. T. 
60; 44 'T. L. R. 758, C. A. 


344. Add. Annotations: — Refd. Cottage Club 


Estates v. Woodside Estate Co. (Amersham) 
(1927), 97 L. J. K. B. 72; Re Wait, [1927] 1 
Ch. 606; Earle v Hemsworth H. D. C. (1928), 
140 Ll. T. 69. 


Add, Annotations :— Refd. Lawrence v. Ilayes, 
[1927] 2 kK. B. 111; Earle v. Hemsworth 
R. D.C. (1928), 44 T. L. 1. 605. Mentd. Re 
eae Leite, Bx n. Des Olivaes, [1929] 1 Ch. 
221, 


345a. Effect of—-On contractor’s rights under 


arbitration clause.]—Building contractors as- 
signed to a bank all money due & to be- 
come due to them under a building contract, 
which contained an arbn. clause, & the proper 
notice of the assignment was served on the 
building owners. Disputes having arisen 
regarding a claim by the contractors for 
compensation & extra payment, recourse was 
had to arbn. :—Held: (1) the arbitrator had 
jurisdiction to entertain the arbn., since the 
contractors’ rights under the arbn. clause did 
not constitute a ‘‘ legal ’’ or ‘‘ other remedy ”’ 
for the debt within Law of Property Act, 
1925 (c. 20), s. 136 (1), & were not passed 
& transferred to the bank by the assign- 
ment; (2) the arbitrator had to consider not 
merely the terms of the contract within the 
limits of the document, but also the applica- 
tion & enforcement of those terms, having 
regard to the whole legal position which the 
parties had created, including the relinquish- 
ment by the contractors themselves by the 
assignment of their right to claim the debt, 
& he must make his award in favour of the 
building owners.—CoTraGr CLUB EstTarTrs 
v. WOODSIDE EstaTEs Co. (AMERSHAM), {1928] 
2K. B. 463; 97 L. J. K. B. 72; 138 L. T. 
353; 44 T. L. R. 20; 33 Com. Cas. 97. 


" LTD. v. SHEEHY (Ricuakb) & Sons of contract by sub-contractors 
PART XIll. SECT. 2, SUB-SECT. 2. (1999), 52 0. L. R. 237.—CAN. reason of materials not being delivered 
sen uing aguiee: Phi versio eda Pree ct }—- Contract L ma giinent Trnare ae gone 
sub- _—— = -——.]—-- Contractors :— TT. v. SHEEDY ICRARD 
Sor sales tat.}—Hopi. (HENRY) & Sons, Held: entitled to damagos for breach (1922), 52 O. L. R. 237.—CAN. ae 
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Vol. VII.—Building Contracts. Cases 886-—~428. 


Part XV.—Arbitration Clauses. 


386. Add. Annotation :—Refd. Oharles v. Cardiff 


Collieries (1928), 44 T. L. R. 448. 


$87. Add. Annotation :—Consd. Czarnikow v. Roth, 


Schmidt, (1922] 2 K. B. 478. 


388. Add. Annotation :—Refd. Czarnikow v. Roth, 


Schmidt, (1922) 2 K. B. 478. 


388a. Clause restricting time for opening reference 


425. 


—‘** Until after completion of works ’’—Mean- 
ing of.|—-The form of building contract issued 
by the ad he Institute of British Architects 
provides, by condition 31 in the schedule 
thereto, that should the building owner not 
pay the builder any sum certified by the 
architect within the time limited by the 
contract, the builder is to be at liberty to 
determine the contract & recover from the 
building owner payment for all work executed. 
Condition 32 provides that in case any ditfer- 
ence shall arise between the building owner 
& the builder as to the construction of the 
contract or as to any matter arising there- 
under, such difference is to be referred to 
arbn., but that ‘‘ such reference .. . shall 
not be opened until after the completion of 
the works.”” During the progress of certain 


395. 


Part XVI.—Architects 


Add. Annotations:—Folld. Boynton — v. 
Richardson (1921), 69 Sol. Jo. 107. Consd. | 
Wisbech R D C v Ward (1927), 91 J. P. 200 


425a. — - —— Interim certificates.'—TlItfs., te | 


local authority, tmade a contract with 
builders under which deft. was the architect. 
The Ministry of Health had the right to re- 
require the use of materials which the Dis- 
posals Board had for sale. While the houses 
were in course of erection deft. gave interim 
certificates, & he also gave documents under 
which pltfs. paid the Board for articles sup- 
plied by the Board. Under these certifl- 
cates & documents pltfs. had to pay both the 
builders & the Board for the same material. 


428 


works which were being carried out under a 
building contract in the above form the 
building owner neglected to pay the builder 
@ sum certified by the architect within the 
stipulated time, & thereupon the builder 
determined the contract under condition 81. 
The builder commenced arbn. proceedings 
while the contract works were still uncom- 
leted, & the arbitrator made an award in 
is favour for the money due to him under 
the contract :—Held: the words “ until 
after the completion of the works” in 
condition 82 meant until after completion 
of the whole of the works contracted for, 
& not mercly until after completion of so 
much of the works as the builder was under 
the circumstances bound to perform; con- 
sequently the arbn. was premature & the 
arbitrator had no jurisdiction to make the 
award; or at all events tho validity of 
the award was sufficiently doubtful to render 
it improper to enforce it summarily.—SMITH 
v. Manrin, (1025) 1 K. B. 745; O81. 0. K. B. 
645; 133 L. T. 196, C. A. 
Add. Annolalion : -Mentd. llirji Mulji v. 
Cheong Yue 8.8. Co., [1020] A. (. 107. 


and Engineers. 


In an action by plitfs. to recover the amount 
from deft. on the ground of neghyence :— 
Mild: as the certifleates: were only interim 
certifieates, & as deft. on going into the 
figures with pltfs. had indicated to them that 
the amount patd to the Disposals Board was 
to be deducted from the final balance due to 
the contractors, deft. had not been guilty of 
neghgence, & the action failed— WIsnecH 
RurRAL Districr COUNCIL v. WARD, [1928] 2 
K. B. 1; 97 LJ. K. B. 56; 138 1. T. 308; 
913 P.200; 447. L. BR. 62; 26 L.G. R. 10, 
(WA, 


Add. Annotation :—Consd. Wisbech Rh. C. v, 
Ward, [1927] 2 K. B. 556. 


PART XV. SECT. 1. 


hi. .-~-A contract for the con- 
struction of a covered way from the 
mainiand to a lighthouse contained 
an arbn. clause, the first part of which 
referred all disputes, whenever arising, 
as to the contract & its execution to 
the employers’ engineer, while the 
second part referred any dispute or 
olaim arising after, or consequent on, 
the completion of the contract. to 
another engineer. A dispute having 
arisen as to the rate payable for the 
removal of certain rock, th TH 





e cont: 
refused to continue the work, & the 
employers took the work out of their 
hands. Anaction having been brought 
by the contractors for payment of sums 
alleged to be due under the contract & 
for damages :—Held 
still in progress, the first part of the 
arbn. clause applied, it being im- 
material that the work had been taken 
out of the hands of the pursuers, & 
action sisted to allow the arbn. to 
Pproceed.—CRAWFORD wv. NORTHERN 
LiagHTrHouses Covrs., [1925} 8S. C. 
(Hi, L.) 22.—§COT. 


- a8 the work was 


| 


PART XV. SECT. 4. 


ei, — —---—.J]—A pe et ¢ contract 
contained a clauso referring al] disputes 
arising under the contract to the arbn. 
of the employers’ engineer, Woo tn fact 
superintended & directed the work -— 
Held: as the contractors had agreed 
to the aa) eeemmeiles of the engineer as 
arbiter, they could not object to his 
asting upon the ground that he waa an 
interested party with a bias -—Craw- 
FORD v, NORTHERN LIGHTHOUSES 
conn: {1925} Ss. G. (H. L.) 22 


—— 
° 


PART XVI. SECT. 1. 


el, Onqualified prraomn.+-— 
Held: a THON "illognlly employed 
could not thereby found a claim for 
admission to the Association of Pro- 
fessional Engineers as being a person 
“ practising as a professional engineer ”’ 
under Kngineering Profession Act, 
Man. 1920 (c. 38), 6. 7.—dte Eviel NEF E- 
ING PROFKSBION AcT, Ft) JOUNSON, 
{1922} 3 W. W. R. 424; 70 D. L. RR. 
161.—CAN. 
$23 








sf. Termination of appointmenl —By 
verbal canceliatuon ven to architect's 
axsistant——liecord of cancellattom made 
by archilect.J—Held : offective.—lRow- 
LEY wv. Cook, [1920] 2 W. W. RR. 3315 
52 D. L. h. 709.——-CAN. 


PART XVI. SECT. 2, SUB-SECT. 1.—A. 

sg. Whether architect liable for mus- 
fakes of surveyor | Wats, HAL & 
Kart aK v. Socviy SAKSIA PROLLRITKS, 


Lrp., SOUTH SARNIA Protriciins, Lib, 
» Bamp & Barmy (Ont, bo2k) 4 
D. L. R. 872, an appeal {[t929] 2 
D.L. R421; 6.0 1 ft 097. -CAN, 


PART XVI. SECT. 2; SUB-SECT. 2. 
k in’ gimng dectmons.}— 


Where the owner's eugineer {sg made 
arbitrator, be must guard agaist 
be ing unde mntuenced by his em 
ployers; & if It appears that he I+ 40 
binsed as to be likely not to ' 
fairly, then the contractor will not be 
bound by his decision - Brow 7 
Krona (City), [1920) 1 W. W He 
311; 50D. L. BR. 93; 13 Alta Le 


94.—CAN. 


Cases 434—458. 


434. Add. Annotation :—Distd. 
U.D. C., [1924] 1 K. B. 87. 


486. Add. Annotation :—Refd. 


U.D. C., (1924) 1 K. B. 819. 
448. Add. Annotation :—Refd. Graves v. Coben 


(1929), 46 T. L. I. 121. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Nixon v. Erith 452a. ——- —— General Housing Memorandum 
No. 4.)—ELKINGTON v. WANDSWORTH CORPN. 
Nixon v. Erith (1924), 41 T. L. R. 76; 88 J. P. Jo. 702. 


458. Add. Annotation :—Apld. Higgins v. North- 


ampton County Borough (1926), 90 J. P. 





PART XVI. SECT. 8, SUB-SECT. 1. 


titled to payment for plans adopted & 
used, although there was no express 
contract to that effect.—S8INCLAIR ». 
Land SETTLEMENT Boarp (B. C.), 
[1925] 2 D. L. It. 1050.—CAN. 


gi. Work done before registra- 
tion as architect.}—A person employed 
as an architect who is not registered, 
& whose employment is discontinued 
before he becomes rogistercd, cannot 
recover for his services.— ROWLEY v. 
Cook, (1920) 2 W. W. RR. 331; 62 
D. L. KR. 709.—CAN. 


PART XVI. SECT. 3, SUB-SECT. 2- 
ki. Plans approved by employer— 











To be used at future date.}—Held : 
employer bound to pay, even though 
the building contemplated was never 
erected.—-QUIRK ». TOWN OF SYDNEY 
MINES (1923), 56 N. 8. R. 281.—CAN. 


PART XVI. SECT. 3, SUB-SECT. 3. 


445 ii. ——. ]—-An architect employed 
to prepare plans is entitled to be paid 
@ fair remuneration for his work, 
notwithstanding that the employer 
does not benefit by the work & does 
not erect the buildings contemplated 
by the plans.—HUTCHINSON 0. ZIVE 
(1927), 8 N. L. R. 451.—5. AF. 


445 fil. ——.J—BnriInaMan v. Vor- 
ae (Man.), [1928] 3 D. L. R. 679.— 


324 


PART XVI. SECT. 3, SUB-SECT. 4. 


architect, prepared plans for & superin- 
tended the crection of a building exti- 
mated to cost $175,000. After $50,000 
had been expended, pitf. rendered a 
partial account based upon the esti- 
mated cost at 3 per cent., amountin 

to $6,125, intimating that the ful 
charge for his services would be 5 per 
cent. of the estimated cost. Doft. con- 
sidered the claim oxcessive, & dispensed 
with pltf.’s further services :— leld: 
pitf. should be awarded for his services 
up to the time of hia dismissal, including 
damages for dismissa]l, the sum of 
$8,000.—CoBpB o. Roy, [1921] 44 
N. 8. R, 135 ’ 57 D. L. R. 2) 2.—CAN, 


18. Add. Annotation :—Consd. Hole v. 


14. Add. Annotation :—Consd. Houle v. 


17. 


36. 


37. 


41. 


109. 


110. 


110a. 


111. 


112. 


n i. 


Vol. VIT.— Cases 18—184. 


BUILDING SOCIETIES. 
Part IIl—Rules. 


Garnsey, 
[1980} A. C. 472. in 


Garnsey, 
[1930] A. C. 472. 


Add. Annotation :—Apld. Re Quinn & 
National Catholic Benefit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318. 


19. .idd. 


20. 


Annotation -—Consd. Hole x. 
[LO3O] A. C. 472. 


Add. Annolation :—Consd. Re Quinn & 
National Catholic Benofit & Thrift Soc.’s 
Arbitration, [1921] 2 Ch. 318; Hole v. Garn- 
sey, [(1030j A. C. 472. 


Garnsey, 


Part IV.— Officers. 


Add. Annotation :—Refd. Deuchar v. Gas 
Y.iight & Coke Co., [1924] 2 Ch. 426. Mentd. 
Wimbledon & Putney Commons Conserv ators 
v. Tuely (1930), 47 T. L. BR. 17. 


Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
poe Permanent Bldg. Soc., [1921] 


Add. Annotation :-—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 


54. 


65a. 


Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 


Add. Annotation :—Mentd. Sun Permanent 

Benefit Bldg. Soc. v. Western Suburban & 

Sere Road Permanent Bldg. Soc., [1921] 
Ch. 83. 


S. P. R. v. Hastie (1863), Le & Ca. 269; 
1 New Rep. 835; 321. J.M.C. 63; 71. T. 
695; 27 J. P. 85; 9 Jur. N. 8S. 235; 9 
Cox, C. C. 264; 169 Bb. R. 1801; eub nom. 
R. v. HARTIE, 11 W. RR. 2038, C. O. R. 


Part VI.- -Shares. 


101. Add. Annotulion :—Refd. Re Burradon & Coxlodge Coal Co. (1930), 


23 B. W. C.C. 7. 


Part Vil—Advances. 


Add. Annotation :—Mentd. Sun Permanent 
Benefit Lidg. Soc. v. Western Suburban & 
Harrow Road Permanenl, Bldg. Soc. (1921), 
91 L. J. Ob. 714. 

Add. Citation :— subsequent 
[1921] 2 Ch. 438, O. A. 

Rights & benefits under —Whether 
transferable,|—SuN BuiLDINnG Soctery v. 
WESTERN SUBURBAN & Harrow loan 
Buivoine Sociery, No. 230a, post. 


Add. Annotation :—Generally, Mentd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [1921] 2 Cb. 438. 

Add, Annotations :—As to (1) Refd. Sun Per- 
manent Benefit Bldg. Soc. tv. Western 
Suburban & Hartow Road Permanent Bldg. 
Soc., {1921} 2 Ch. 438. Aa to (3) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 


proceedings, 








PART VII. SECT. 2. 
Right to partial release 





ee 


HERD (1381), 


of mortgaged property. Je LMON v. 


FAIRBANKS (1876), 10 N. SS. R. (1! 
R. & CC) 407.—CAN | 


sd. 


chaser— Monthly instalments unpard— 


PART VII. SECT. 3. 
Assumption of mortgage by pur- 


119. 
143. 
144. 
146. 


184. 


Fights of pier onseer }-—-STanrk v. SHEP 
29 Gr. 316.—CAN. 


PART VII. SECT. 4. 


124 1. Daelermination of amount pay 
‘ able—Liatniaty for losses incurred °~ 
management of society.}—Hald : 
the mtge. in question & the bye fawa 
& rules of the society, the soc lety could 
not charge against the mtge. a share of 
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Suburban & IIarrow Road Permanent Bidg. 
Soc., [10%1] 2 Oh. 428. As lo (4) Refd. Sun 
Permanent Benefit Bldg. Soc. v. Western 
Suburban & Harrow Road Permanent Bldg. 
Soc., [19021] 2 Ch. 438. 

Add. Citation : — subseyuent 
[1921] 2 Ch. 438, C. A. 

Add, Annotation :—Mentd. Campbell v. Pol- 
lak, [1927] A. C. 782. 

Add. Annotation :—Mentd. Campbell v. Pol- 
Jak, [1927] A. C. 732. 

Add. Annotation :—~Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc. (1021), 
01 L. J. Ch. 74. 

Add. Annotations :~-Refd. Swect v. 
diarmid (or Henderson) (1920), 7 
640 3; Inland Revenue Comrs ¢ 
§ Tax Cas. 636. 


proceedings, 


Mac- 
Tax Cas. 
Hay (1024), 


losses incurred Jn the management of 
the soclety — Lik v. "eAeE HG suey 
Loan Co, (190%), 2s C. T. 165; 5 
Oo. L. hh. 4713 20, aA. 1m 370. nN 


PART VII. SECT. 6, SUB-SECT 2 


t. For the existing ** Held" paracripa 
| read “ Held: pitt. wus 

foreclorve for the whole amou 
| to be computed according to the 


under , 


Cases 187a—277. 


ENGLISH AND EmprrE Digest SUPPLEMENT. 


Part ViIl—Borrowing and Loans. 


187a. For purchase of mortgages—Whether pur- 


190. 


198. 


199. 


pose of society.}—-SuN BuILDING SOCIETY v. 
WESTERN SUBURBAN & Harrow Roap 
Bui_pinea Society, No. 230a, post. 


Add. Annotation :—Refd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
ae Road Permanent Bldg. Soc., [1921] 


Add. Annotations :—As to (2) Refd. Bowling 
v. Cox, [1926] A. C. 751. Generally, Mentd. 
Dominion Coal Co. v. Mackinonge 8.8. Co., 
[1922] 2 K. B. 182; Boston Corpn. v. 
Fenwick (1923), 129 L. T. 766; Holt v. 
Markham, [1923] 1 K. B. 504; Cantiare 
San Rocco 8S. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 2286; Anchor 
Donaldson v. Crossland, [1929] A. C. 297; 
Marconi’s Wireless Telegraph Co. v. Newman, 
[19030] 2 K. 14. 292. 


Add, Annotations :—Mentd. Liggett (Liver- 

pel v. Barclays Bank (1927), 137 L. T. 443; 
aloyds Bank v. Chartered Bank of India, 

Australia & China, [1920] 1 K. B. 40. 


202. 
204. 


214. 


220. 


228. 


Add. Annotation :—Refd. Joachimson  v. 
Swiss Bank Corpn., [1921] 3 K. B. 110. 
Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Harrow Road Permanent Bldg. Soc., [1921] 
2 Ch. 83. 
Add. Annotations :—Mentd. Liggett (Liver- 
gee v. Barclays Bank (1927), 137 L. T. 448; 
oyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 
Add. Annotations :—Refd. Bowling v. Cox, 
[1926] A. O. 751. Mentd. Dominion Coal 
Co. v. Mackinonge 8.S. Co., [1922] 2 K. B. 
132; Boston Corpn. v. Fenwick (1923), 129 
L. T. 766; Holt ». Markham, (1923] 1 K. B. 
504; Cantiare San Rocco 8. A. v. Clyde Ship- 
building & Engineering Co., [1924] A. C. 226; 
Anchor Donaldson v. Crossland, [1929] A. C. 
297; Marconi’s Wireless Telegraph Co. v. 
Newman, [1930] 2 K. LB. 292. 
Add. Annotation :—Mentd. Sun Permanent 
Benefit Bldg. Soc. v. Western Suburban & 
Baron one Permanent Bidg. Soc., {1921] 


Part IX.—Investment or Other Application of Surplus Funds. 


230. 


Add. Annotation :—Retd. Sun Permanent 
Benefit Bidg. Soc. v. Western Suburban & 
Harrow Road Vermanent Bidg. Soc., [1921] 
2 Ch. 438. 

Add. Citation : — subsequent 


proceedings, 
(1921] 2 Ch. 428, C. A 


280a. ——— ——- Insufficient surplus funds to carry 


out purchase.|—Although a building society 
may transfer its mtges. either to an indi- 
vidual or to another building society, yet 
if it agrees to sell those securities to a pur- 
chaser & makes no stipulation as to what it 
is that the purchaser is to take under such 
agreement for sale, the only conclusion 
that can be drawn is that it agrees to transfer 
such benefits as it itself enjoys, & that. it 
cannot do. FPltf. society was in liquidation, 
& in May, 1919, its liquidators entered into a 
contract with deft. society for the sale to 
deft. society of thirty-seven of tho freehold 
& leasehold mtges. of pitf. society for £6,400. 
Deft. society having declined to complete, 
pitf. society issued a writ for specific per- 
formance. Subsequently the parties by 
agreement stated a special case for the opinion 
of the ct. as to, amongst other things, whether 
the contract was ulfra vires deft. society, 
because it had not at the date of the contract 
surplus funds properly available for invest- 
ment, & whether pitf. society could transfer 
the mtges. without the consent of the 
mtgors. Both these points were decided in 
favour of pltf. society :—Held: (1) although 


the contract might be intra vires in its incep- 
tion, notwithstanding that deft. society had 
not sufficient surplus funds to carry it out, 

et if at the time when an order was made for 
its specific performance deft. society had not 
sufficient surplus funds the eflect of the order 
would be to require the society, which was 
not an investing society, to invest moncys 
which were not its surplus funds in a security 
in which it had no power to invest them ; 
(2) a further effect of the order, if made, 
would be to require deft. society to borrow 
money to pay for the mtges.; & as its bor- 
rowing powers could not be resorted to 
except for borrowing for the purposes of the 
society, & as the purchase of the mtges. 
was not one of those purposes, the order 
would be an order requiring deft. society to 
do an ultra vires act; therefore no order for 
specific performance ought in the circum- 
stances to be made; (8) having regard to 
the fact that the mtges. in question were 
building society mtges., pltf. society was not 
in a position to transfer to deft. society all 
the rights & benefits to which under them it 
was itself entitled, pltf. society was not 
ready & willing to perform its part of the 
contract, & consequently it could not enforce 
the contract.—Sun BvuiLtpina Sociery v. 
WESTERN SUBURBAN & Harrow Roap 
Buiitpine Sociery, [1921] 2 Ch. 488; 91 
L. J. Ch. 743; 125 L. T. 782; 37 T. L. R. 
§44; 65 Sol. Jo. 734, C. A. 


Part X.—Disputes. 


242. Add. Citation :-—837 J. P. 468. 
251. Add, <Annotution:—Refd. Northwood v. 
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| 277. 


L. C, C. (1927), 187 L. T. 49. 
Add. Citation i—37 Js P. 468. 


807. 


370. 


Vol. VII.—Building Societies. Cases 285a—370. 


Part X1l.—Amalgamation and Transfer. 


285a. Amalgamation—Effect of 1874 Act, s. 383— 


Dissolution of constituent societies un- 
necessary.|——By a contract dated Sept. 15, 
1928, applt. agreed to sell to resp. two free- 
hold plots of land & a dwelling-house. On 
Nov. 30, 1925, the property so contracted 
to be sold was mtged. to the H. Equitable 
B.B. Society, & on Jan. 31, 1928, that society 
was united in accordance with the provisions 
of the Building Societies Acta with the 
H. Permanent B.B. Society under the name 
of the H. Building Socicty. On June 28, 
1928, the money due on the mtge. was repaid 
to the H. Building Society, which society 
gave a receipt endorsed on the mtge. A note 
was also endorsed that on Jan. 31, 1928, the 
H. Equitable B.B. Society & the H 
Permanent B.B Society were united & became 
one society under the naine of the IL. Building 
Society, & that the transaction was duly 
registered as required by the Building 
Society Acts. The purchaser required an 
abstract of the documents effecting the 
transter of the mtge. to the IL. Building 
Socicty from the H. Equitable B.B. Society 
& asserted that resolutions as to union, the 
notice to the registrar, & consents in writing 
of the shareholders in the two societies must 
be abstracted. The purchaser also claimed 
to be entitled to see the instrument of anion 
to ascertain that the provisions of the Buld- 
ing Societies Acts had been complied with. 
The vendor contended that this was not 
necessary as under 1877 Act, 5. 5, the 
registration operated as a conveyance of the 
property which was then vested in the IH. 


Equitable B.B. Society. The judge held 
that under the Building Societies Acts the 
possibility was contemplated of a union with- 
out a dissolution of the uniting societies, & 
1877 Act, s. 5, which provided that the 
registration of the union should operate as a 
conveyance, must be read as subject to 
1874 Act, s. 33, under which the instrument 
of union might provide that certain properties 
should be excepted & not transferred, & it 
was therefore necessary for the purchaser 
to be furnished with an abstract of the 
instrument of union to enable him to see 
whether 1877 Act, s. 5, could operate wit hout 
any qualification :—J/eld: A871 Act, 8. 33, 
& 1877 Act, s. 5, contemplated that a union 
of two societies might be made without a 
dissolution of each society, & it was putting 
too much on 1874 Act, s. 33, to say it gave 
complete union so that no inquiry could be 
made as to the terms of union, & 1877 Act, 
s. 5, made it clear that only such properties 
vested in the united societ y as the instrument 
of union provided, therefore if was necessary 
that the vendor should abstract & vorify the 
resolution of union, the notice to be given to 
the registrar of the union, & the other 
instrument of union if any, & vwntil he had 
done so he had not produced to the purchaser 
a proper tithe —Re Fryien & HAMpson’s 
ConTRACT (LO2Z%), 110 LL. TT. G80, CA. 


285b. —- — Property vesting In united society — 


Dependent on terms of instrument of unlon.| -- 
Re PRYER & LAMPSON’sS Contracr, No. 285a, 
ant, 


Part XIl!.—Dissolution. 


Add. Citation :—subscquent procerdings, [1921] 
2 Ch, 438, C. A. 


Add. Annotations :—Aas to (2) Refd. Bowling 
vy. Cox, [1926] A. ©. 751. Generaliy, Mentd. 
Dominion Coal Co. v. Mackinonye S.S. Co., 
[1922)2 K. B. 132 ; Boston Corpn. v. Fenwick 
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(1923), 120 I. T. 766; Uolt v. Markham, 
[1923] 1 K. 8. 604; Cantiare San Rocco 
S. A. v. Clyde Shipbuilding & Enyinecring 
Co., [1924] A. ©. 226; Anchor Donaldson v. 
Crossland, [1929] A. C. 207; Marcont's Wire- 
Jess Teiegraph Co. 7. Newman, [1930] 2 
K. B. 202. 


ENGLISH AND Emprre DicEst SUPPLEMENT. 


BURIAL AND GREMATION. 
Part |—Rights and Duties of Executors and Others as to 


Burial. 


20a. —— Not freehold estate—No personal estate— 
8 & 4 Will. 4, c. 104.])—CarTER v. BEARD 
(1839), 10 Sim. 7; 3 Jur. 582; 59 E.R. 514. 

Annotations :—Retd. Ke Rhodes, Khodes v. Rhodes ( B90). 

44 Ch. D. 94. Mentd. Wentworth v. Tubb (1841), 1 Y. 

O. Ch. Cas. 171. 

45. Add. Annotation: —- As to (2) Refd. Kent ». 
Atkinson, [1928] P. 142. 


47. Add. Annofation :—Refd. Barnett v. Cohen, 


(1921) 2 K. B. 461. 


56a. —— Verbal instructions by deceased for 
elaborate funeral.)—Re READ, GALLOWAY v. 
Harris (1892), 36 Sol. Jo. 626. 


Part !!l—Burial in Churches and Churchyards. 


77. Add. Annotation :—Refd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

81. Add. Annotation :—Consd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 

101. Add. Annotation :—Refd. Preston Corpn. v. 
Pyke, [1929] 2 Ch. 338. 


121. Add. Annotation :—Refd. R. v. North, Ex p. 
Oakey (1926), 43 T. L. R. 60. 


188. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


Part V.—Fees on Burial in Churchyard or Cemetery. 


165. Add. Citation :—sub nom. ANON., 1 Vent. 274. 


» 


Part VIl.—Provision of Land for Burial Grounds. 


201. Add. Annotation :—Generally, Refd. Rt. v. North, Kz p. Oakey (1926), 43 T. L. R. 60. 


Part Vill—Provision of Burial Grounds under Burial Acts. 


204 Add. Annotations :-—Consd. Nicholl v. Liant- 
wit Major Parish Counei, [1924] 2 Ch. 214 ; 
L. © C. e& Greenwich Corpn., [1929} 1 Ch. 
305, 

228. Add. Annotation :-—Refd. Rotunda Hospital 
Dublin rv. Coman (1920), 7 Tax. Cas. 517. 
228a. Power to acquire land by exchange.|— 
NICHOL, v. LLANTWIT MAJOR Parish CoUN- 

cin, No. 291a, post. 


231. Add. Annotation :—As to (1) Apld. HWoshyns- 
Abrahall v. Paignton U. D. C., [1929] 1 Ch. 
375. 


237a. Allotment of unconsecrated part — For 


parishioners of particular denomination— | 
Extent of rights.]—1853 Act. s. 7, upon its | 


{rue construction, authorised the allotment 
by a burial board of portions of the uncon- 
secrated part of a new burial ground for 
burials exclusively of parishioners belonging 
to the particular religious denomination for 
whom an allotment is made. 
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Under the provisions of the Burial Acts 
such an allotment was in 1854 made by pltfs., 
as the burial board, of a portion of the 
unconsecrated ground for the burial of the 
Roman Catholic parishioners. Upon an 
originating summons under Kh. 8. C., Ord. 54, 
r. 1, taken out by plitfs. to have it determined 
Whether, by virtue of that allotrnent for the 
Roman Catholic parishioners, a deccased 
parishioner not a member of the Roman 
Catholic denomination could be buried in 
such allotted portion ; & if he could, whether 
he could be so buried with the rites or 
ceremonies of any denomination other than 
those of the Roman Catholic :—Held: 
(1) the portion so allotted for the Roman 
Catholics was by virtue of its allotment 
appropriated exclusively for the burial of the 
Roman Catholics; (2) a Roman Catholic 
parishioner had, under the Burial Acts, no 
greater rights in the portion so allotted for 
their burial than a parishioner, as such, had, 


that allotted portion, 


Vol. Vil.—Burial and Cremation. 


before those Acts, in his old parish burial 287 
ground; &, consequently, although he still & 
had, under those Acts, a right of interment in 
ort he had no individual 
right, as a parishioner, to interfere with the 
burial therein of a parishioner of a different 


denomination; (3) the A.-G. was entitled in 


properl 
think 


the portion allotted 


rites or ceremonies 


Oh. 388; 141 L. T. 


v. PYKE, No. 237a, ante. 








237c. 
PyYKE, No. 287a, ante. 


constituted proceedings, if he should 
_fit to institute them, to an order 
restraining pltfs. from permit ting the burial 
of persons other than Roman Catholics in 
tion to Roman Catholics; 
(4) nothing in 1853 Act enabled any particular 
rites or ceremonies to be enforced in regard 
to burials within the portion 
Toman Catholics or rendered the performance 
in regard to such burials of any particular 
unlawful.—PRESTON 
CORPN. v. PykE, [1929] 2 Ch. 338; 98 L. J. 
252; 93 J.P. 181; 45 
T. L. R. 898; 27 L. G. R. 740. 
237b. ——- ——— Right of parishioners of other 
denominations to burial.]|—PrEston Coren. 


Restraint of unauthorised burial 
by Attorney-General.J—PREsTON CORPN. »v. 


allotted to 


think fit. 


local 


Cases 237a—29la. 


d. ——— ——— Performance of particular rites 
ceremonies — Whether 
PRESTON CORPN. v. PYKE, No. 287a, ante. 


enforceable.] —- 


237e. -—— - --—- -— - Whether lawful.] -Preston 
Coren. vt. Pyke, No. 237a, ante. 


262a. ——.J—The exclusive right of burial in 
part of a cemetery granted by a local autho- 
rity under 1879 Act, s. 2, which incorporates 
1847 Act, to a grantee who has purchased 
the right to erect a vault: on tho space set 
apart for the purpose of the grant, is a right 
of interment of the dead therein & of keeping 
the vault in reasonably good repair subject 
to such regulations as the local authority 


The grantee has no frechold 


interest in the space or the vault & no right 
to use them for the purpose of performing 
private rights or coremonies, or to open or 
enter the vault for the purpose of depositing 
articles therein, without the consent of the 
authority.—fHOSKINS-ABRAHALL — v. 


PAIGNTON URBAN Councin, [1#20} 1° Ch. 


375; 98 L. J. Ch. 103; 
J.P.93; 46 TL. R. 161; 271. G. R. 129, 


140 TL. Tb. 3887; 08 


Part X.—Position of Burial Grounds. 


272 


Add. Annotation :- As to (1) Refd. Graigola 274. 
ee Co. v. Swansea Corpn., [1920] A. C. 
314, 


277. 
| [1uzz] 2 


Add. Annotation; -Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [L920] A.C. o4 4. 


Add. Annotation: 
th. 420. 


Refd. A.-G. v. Hodgson, 


Part Xl—Closed and Disused Burial Grounds. 


284, 
Trade, (1925) A. C. 520. 


291. 


1 Ch. 305. 


291a, —-— ——.]—A parish council being the duly 
constituted burial authority for the parish 
took from pltf., in consideration of a covenant 
to redeem the tithe rentcharges charged on 
the land being conveyed & on adjoining land 
retained by pltf., a conveyance of land ‘to 
according ty the true 


hold the same... 


intent & meaning ”’ of the Burial Acts. 





PART III. SECT. 6, SUB-SECT. 2. 


136 1. Removal—To another part of 
‘Churchyard.) — Where a proposed 
extension of the fabric of a Scottish 
Episcopal church entailed encroach- 
ment on part of the graveyard surround- 
ing the church, the ct., in the exercise 
of the nubile officium, authorised the 
removal, subject to certain conditious, 
of the gravestones, & their re-erection 
upon or near the fabric of the now 
building.—CuristTie, ETC. ONERS, 
{1926} S. C. 750.—SCOT, 


PART VUL SECT. 5. 


260 {. Extent of right—To A. “& hia 
heirs & aseigns.”|—Under Cemetory 


Add. Annotation :—Refd. Swift v. Board of 


Add. Annotations :—Consd. Nicholl ». Llant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. v. Greenwich Corpu., [1929] 


land proved unfit & was never used for 


interments, & it was never fenced off or 


wrouna, 


consecrated, nor did it adjoin any burial 
The council agreed with pltf., with 
the approval of the parish meeting, to 
«xchange the land for other land suitable for 


use as a burial ground :---Held: (1) the land 


The 





Act, KR. S&S. A., 192% (c. 166), tho 
purchaser of a lot cannot get by a 
conveyance, even when expressed to 
be to his heira & ass , & Utle in fro 
Simpte without restriction or Iimita- 
tion. The title which ho obtains may 
properly be described as an easement. 
——STRATHCONA CEMETERY Co. vp. TAY- 
Lon, (1924) 3 D. L. R. 68535 2WoW. RR 
970; 20 Alta. L. KR. 459.- CAN. 


260 ii. —-— To whom right of 
burying passes.|—Tho right of bury og 
in tho lot suocveds, speaking generally, 
to the next-of-kin of drceased -- 
STuATUCONA CEMETERY Cu. v. TAYLOR, 
(1924) 3 DL. RK. 645; 2 Wo. We. 
970; 20 Alta. L. R. 459.—CAN. 
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first acquired by the council had never been 
‘set apart for the purposes of interment ’”’ 
& was not therefore a bur 
ground,”’ so as to be subject to the restriction 
imposed by 1884 Act, s. 3; (2) the council 
had power to effect the exchange by virtue 
of the powers to sell land not required for 
interments & to buy land for the purposes of 


“ disused burial! 





PART IX. SECT. 1. 
ad. Prohibiting employment of Firca 
labour to improce burial plots.) Meld: 
wasonablo & within the duectors 
powers.— STRATHCONA Crt) TERRY Co. 
v. TAYLOR, (1984) 3 D lL. ft. 6253 2 
W. W. 20.970; 20 Alta. It. 459.—OAN. 


PART XI. SECT. 1, SUB-SECT. 2.—A. 

2841. Compulsory sale—Basis of 
compensatum.) On expropmation of 
a cemetury, the trustees can only 
claim valuc a& cemetery & cannot have 
the value of sand & gravel deporits 
beneath ft, that not being part of the 
value to the owners.— It. 0. Mipori fon 
CHURCH TRUSTELS (1920) 06 1 1. 2. 
60.—CAN, 


Cases 291a—375. 


interment conferred respectively by 1852 
Act, as. 28 & 26, as extended by 1853 Act, 
8s. 7.—NICHOLL v. LLANTWIT Mason Paris 
Counciz, [1924] 2 Ch. 214; 93 L. J. Ch. 
602; 181 L. 'T. 634; 68 Sol. Jo. 718. 
Annotation :—As to (1) Expld. L. C. C. v. Greenwich Corpn., 
{1929] 1 Ch. 305. 

292. Add. Annotations :—Consd. Nicholl v. Liant- 
wit Major Parish Council, [1924] 2 Ch. 214. 
Apld. L. C. C. v. Greenwich Corpn., [1929] 
1 Ch. 305. 

204a. Land set apart for interment—Interments 
abandoned as to part—Continued as to other 
part.|—(1) Where a piece of land has been 
effectually set apart for the purposes of 
interment it becomes a “ burial und ”’ 
within the aggregate definition of Metro- 
politan Open Spaces Act, 1881 (c. 34), 1884 
Act, & Open Spaces Act, 1887 (c. 32), & any 
portion for which the purposes of interment 
are subsequently abandoned becomes a 
‘* disused burial ground ” within the similar 
definition, although interments still go on 
in other parts of the cemetery. 

(2) A sale of a “ disused burial ground ” 
by the Admiralty under the general powers 
of Admiralty Lands & Works Act, 1864 
(c. 67), s. 15, is not a sale under the authority 
of an Act of Parliament within 1884 Act, 
s. 5, & consequently the disused burial 
ground still remains subject to the building 
prohibitions of 1884 Act, 8. 3.—LONDON 
Country CounciL vw. GREENWI TL CORPN., 
[1920] 1 Ch. 805; 981. J. Ch. 4%: 140 L. T. 
450; O38 J. BP. 123; 45 T. Tl. R. 1145 27 
L. G. RR. 282. 

296. Add. Annotation :—-Consd. Tu. C. C. v. GQreen- 
wich Corpn., [1929] 1 Ch. 305. 

296a. -- -- Sale by Admiralty.] —Lonpon County 
COUNCIL v. GREENWICH Conrpn., No. 294a, 
ante, 

800. Add. Annotations :—Apld. Stevens v. Willing 
& Co. (1029), 167 L. "TR. Jo. 17s. Consd. St. 
Nicholas Acons v. Tu. ©. ©., [1928] A. C. 469. 
Mentd. Hurley v. Stepney B. ©. (1923), 67 
Sol. Jo. 767. 

300a. Urinal.|—A borough council petitioned for a 
faculty to authorise the conversion of a con- 
secrated churchyard, which had been wholly 
closed for interments by Order in Council, 
into an open space, & the laying out & 
maintenance of it as such. Authority was 
sought for laying out & maintaining part of 
the churchyard as a playground for children 
& for the erection upon it of urinals & a small 


EwnoiisH anp Emprme Dierst SUPPLEMENT. 


toolshed :-—Held: (1) the proposed urinals 
were ‘* buildings ’’ within 1884 Act, s. 2, & 
Open Spaces Act, 1887 (c. 32), s. 4, & the 
ct. had no jurisdiction to authorise their 
erection; (2) the proposed toolshed was 
necessary for the laying out & maintaining 
of the churchyard as an open space, & was 
not a “ building’”’ within the above Acts; 
(3) the facts proved justified the authorisation 
of games in the converted churchyard, but 
organised games, such as cricket & football, 
the laying out of tennis courts & the erection 
of swings -& other structures should be pro- 
hibited. Faculty decreed, but not to issue 
until the council had made bye-laws embody- 
ing the above prohibitions & prescribing the 
hours during which the churchyard should 
be open to the public, so as to prevent any 
nuisance to the occupants of adjoining 
houses, & had carried a copy thereof 
into the diocesan registry for approval by 
the chancellor.— BERMONDSEY BoROUGH 
CouNcIL v. MORTIMER, [1926] P. 87. 


800b. Toolshed.]|—BERMONDSEY Borouan CouN- 
CIL v. MORTIMER, No. 300a, ante. 


300c. Underground chamber.} —StT. NICHOLAS 
Acons (RECTOR & CHURCHWARDENS) v. 
LONDON CouNTy CouNciL, No. 309a, post. 


309. Add. Annotation :—Distd. St. Nicholas Acons 
v. LC. ©., [1928] A. C. 469. 


-|—A_ brick built chamber in- 
tended to contain machinery for transform- 
ing electric current, with a roof of asphalt 
supported by steel girders & reinforced 
concrete, but so constructed that the roof 
does not project above the ground level, uf 
erected in a churchyard closed for burials by 
Order in Council, would constitute a ‘ buld- 
ing ” erected ‘‘ upon a disused burial ground ” 
within 1884 Act, s. 3, & an ecclesiastical ct. 
has no jurisdiction to grant a tacult y aut horis- 
ing the erection of such a building in such a 
situation.——-St. NICHOLAS ACON»s (RECTOR 
& CHURCHWARDENS) wv. LONDON COUNTY 
COUNCIL, [1928] A. C. 469; 97 L. J. P. C. 


309a. 








113; 180 L. T. 630; 92 J. P. 185; 44 
T. L. R. 656; 26 L. G. R. 583, P. C. 
815. Add. Annotation :—Generally, Refd. Ber- 


mondsey LB. C. v. Mortimer, [1926] P. 87. 


823a. Playground for children—Tennis courts 
& swings.|—BikMONDSEY BOROUGH COUNCIL 
v. MORTIMER, No. 300a, ante. 

330. Add. Annotation :—Consd. St. Nicholas Acons, 
London v. L. O. C., [1928] P. 102. 





Part X1V.—Burial of Persons Found Drowned. 


350. After this case add : 


- --——.j] — Sec, now, Burial of Drowned Persons Act, 1886 (c. 20). 


Part XVI.—Registration of Burials. 


875. Add. Annotations :—As to (1) Consd. Gla- 
morgan County Council v. Glasbrook, [1924] 
1 K. B. 879. As to (2) Consd. Glamorgan 


County Council r. Glasbrook, [1924] 1 K. B. 


879. Refd. Brocklebank v. R., {1925} 1 K. B. 
52. As to (3) Refd. Marshal Shipping Co. 
v. Board of Trade, [1923] 2 K. B. 343. 


—— ees ee 


Vol. VII.—Burial and Cremation. Cases 888—389. 


Part XIX.—Taxation and Rating of Burial Grounds and 


Burial Fees. 


889. Add Annotations .—Refd. Poplar Assmt. 
Com. v Roberts, [1922] 2 A. C. 93; Harper 
v. Hedges, [1923] 2 K.B $14. 


888. Add Annotation :—Mentd. Durham County 
ounce v. Tanfield Overseers, [1923] 2 K B. 











— 


32B C MN 413-—CAN. [i ., Re = eee ]—ABDER- 
—— Method of | BLS ASSASHOR 0 ARERDREN CEME 


m i 
valuation J—TaTRiRK Parisn Counc | TERY CO) Lib | AbukDRRA Asél KHOR 


Masri oF [TRaADKS HOsprial 
» STIRIINGSITRE ASSESSOR, [1928] | ” : bed , 








PART XIX. 


sm Tazes—Whether land wn use for 
purposes of cemetery }-—-BURNABY DIS 
JRICT CORPN v OCEAN VIEW DEVE101 
MENT, LTD, [1923] 3 D L R 1073 
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Cases 4a—47, 


4a. 


ENGLISH AND Empire DicEest SUPPLEMENT. 


CARRIERS. 
Part 1—Who is a Common Carrier. 


—- ——.}—Defts., furniture removers 
& warehousemen, contracted to carry pltf.’s 
furniture from L. to H., the contract being 
subject to a condition that the contractors 
would not be responsible for loss or damage 
caused by fire. Part of the furniture, which 
was loaded on a motor lorry, was destroyed 
by fire, occasioned by the negligence of defts.’ 
servants, the remaining portion being damaged 
hy the fire. Pltf. sued defts. for the valuc of 
the goods damaged & destroyed :-—Held: 
defts. were not liable, inasmuch as the con- 
dition that they would not be responsible for 
fire protected them from liability, since the 
clause would be of no effect unless it referred 
to fire caused by the negligence of defts., as, 
not being common carriers, they would not 
in any event be liable for loss caused by 
accidental fire.—TURNER ». CrviL SERVICE 
SuppLy Assoon., Lrp., (1926) 1 K. B. 50; 
05 L. J. K. B. 111; 134 L. T. 189. 


Annotation :— Folld. Fagan v. Groen & Edwards (1925), 70 
Sol. Ja. 155. 


4b. 





-——.}+—Defts., furniture removers & 
warehousemen, contracted to carry piltf.’s 
goods from I. to O., the contract being sub- 
ject to a condition that defts. \ ould not be 
responsible for fire. The goods, which were 
loaded on a motor van, were destroyed while 
in transit by fire, which was occasioned by the 
negligence of defts.’ servants. Pltf. sued 
defts. for the value of the goods :—Held: 
as defts. were bailees only & not} common 
carriers, &, therefore, not liable for an 
accidental fire, the condition must be con- 
strued as exempting them from liability for 
fire arising from their own negligence, as 
otherwise the condition would be of no effect. 
—FaGan v. Green & Enpwanrps, Lrn., [1926] 
1K.B. 102; 95 L. J. K. B. 368; 184 L. T. 
101; 70 Sol. Jo. 185. 


5a. -—-—- Upon terms limiting Mability.)—Grerat 
NORTHERN Ry. Co. v. L. KL. P. TRANSPORT & | 18. 


Drposrrory, Lrp., No. 234a, post. 


12b. —— —— ——.}—FaGan v. GREEN & 
Epwarps, Lrp., No. 4b, ante. 
14a. —— Of goods accompanied by passenger.j—— 


16. 


17. 


By London County Council (Tramways & 
{mprovements) Act, 1911, s. 42: ‘‘ Every 
passenger travelling upon any of the council’s 
tramways may take with him his personal 
luggage, not exceeding 28 Ibs. in weight, 
without any charge ... all such luggage to 
be carried by hand” under certain con- 
ditions. In respect to luggage which did 
not fulfil these conditions the council were 
entitled to make such charge as they thought 
fit. Pltf., wishing to send a parcel of goods 
weighing some 50 Ibs. toa customer, instructed 
his servant to convey it by one of defts.’ 
tramcars. The servant did so, & in addition 
to paying his own fare paid 2d. for the parcel. 
When he arrived at his destination the 
servant claimed his parcel, but found that 
it had been lost. In an action brought by 
pitf. claiming damages :—Held: the _pro- 
visions of sect. 42 of the private Act being 
inconsistent with one of the peculiar features 
of a common carrier, who was bound to carry 
all goods of the class which he proposed 
to carry, for all & sundry & irrespective of the 
fact that the goods were accompanied by a 
passenger, the London County Council were 
not common carriers of goods so as to be 
entitled to the benefit of Carriers Act, 
1830 (c. 68).— ROSENTHAL v. LONDON COUNTY 
Councin (1924), 181 L. T. 563; 88 J. P. 
167; 22 L. G. R. 527. 


Add. Annotation :—Consd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 


Add. Annotation :—Refd. G. N. Ry. v. 
L. KE. P. Transport & Depository, (1922) 2 
K. LB. 742. 


Add. Annotation :—Refd. GQ. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 
2 K. B. 742. 

Add. Annotations:- Refd. G. N. Ry. v. 
L. E. P Transport & Depository, [1922] 
2K. B. 742; Turner v. Civil Service Supply 
Assocn., [1928] 1 K. B. 50. 


Part Il—Private Carriers and Forwarding Agents. 


45. 


6. Add. Annotation :—As to (3) Refd. G. N. Ry. 
v. L. KE. P. Transport & Depository, [1922] | 31. 
2K. B. 742. 

12a. —— —— _ ——..]} --Tunner ». Civit Ser- 
Vick Surety Assocn., Tsrp., No. 4a, ante. 

43, Add. Annotation :— As to (1) Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 1 
kK. B. 539. 

44. Add. Annotations :— Gencally, Consd. Halli- 


41 Carrying on business as carrier— 
Furniture remover.}—Deft., @ carrier 
& forwarding agent, tendered for the 
rumoval of pitf.'s furniture in 
followmg terms: 


well v. Venables (1930), 09 I. J. A.B. 353. 
Refd. Pratt v. Patrick, [1924] 1 K. B. 488. 





PART I. SECT. 1. 








the 
sé We beg to quote 201.—N.Z. 


#120. Ths pree includes all transit 


charges, including delivery to house & 
unpacking, also rsh of breakage, the 
value of any one package not to 


exceed @10.” This tinder was ac- |! 384.—CA 


46. 
47. 





NeW ZraLanbp 


$i. Carrer of goods—Of all persuns— | 
For Aare. }--MATHFWSON @. MITCMELL, 
POOLEY ees 11925})4D. LR 
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cepted :~—#Held > doft. was not in this 
transaction a common carrer, & Mer- 
euntile Law Act, 1918. 8. 19, did not 
apply.—WILs0oNn st. 
Kxerkss Co,., LTD., [1923] N. Z L. RR. 


Add. Annotation :—Refd. Troy v. Eastern Co. 
of Warchouses Insee. & Tiansport of Goods, 
etc. (Petrograd) (1921), 91 L. J. K. B 682. 
aidd. Cilation :—15 Asp. M. L. C. 208. 


Add. Citations :—91 L. J. K. B. 6323 15 
Asp. M. L. (. 387. 


PART I. SECT. 2. 

151i. Haulage contractor—Ferson tow- 
ing damayed moter cars.j—Personus 
engaged in the business of towing 
damaged motor car are common 
carriers, as such are entitled to 
retain the thing transported until 
poy ene for services rendered.— 


LRRY ®. AUTOMOBILE OWNERS 
OC: (1927), Q. R. 65 S. C. 390.— 





Vol. VIMI.—Carriers. Cases 51---151. 


Part {ll—The Contract at Common Law. 














61. Add. Annotation :—Refd. G. N. Ry. ¢. be put on the railway again :—Held: in so 
L. E. P. Transport & Depository, [1922] 2 doing, applts. had not so far departed from 
K. B. 742. their usual course of business as to take these 
58. Add Annotations :—As to (1) Apld. Canadian journeys out of their usual business as 
Pacific Ry. v. Kelvin Shipping Co. (1927), 138 carricrs, & they were liable for the loss of the 
L. T. 369. As to (2) Refd. Buerger v. Cunard tea which was destroyed by fire whilo on 
S.S. Co., [1925] 2 K. B. 646. board one of their boats.—INDIA GENERAL 
61. Add. Annotation :—Mentd. G. N. Ry. rv. ea ~ a rhe pa are te Co. 
. E. P. Tr i 99) 5 23), U8 [. J. P. CG. 108; 180 L, T. 554; 
Ceo ee 16 Asp. M. 1. C. 285, P. CG. 
66. Add. Annotations :—As to (1) Refd. G. N. Rv. 96. Add Annotations i—Refd. Pratt v. Patrick, 
vy. L. E. P. Transport & Depository, [1922 [1924] i K. B. 488. Mentd. G. N. Ry. v 
2K. B. 742 <As to (2) Refd. G. N. Ry. v. 1. E. P. Transport & Depository, [1922] 2 
LE. P Transport & Depository, [1922] K.B. 742.0 
2K. B. 742. 97. Add. Annolation :—Mentd. G. N. Ry. v. 
82. Add. Annotation :—Refd. G. N. Ry. ». I. Ii. P. Transport & Depository, (1022) 2 
1. E. P. Transport & Depository, [1922] 2 K.B. 712. 
K. B. 742. 98. Add. Annotation :— Mentd. G. N. Ry. er. 
85. Add. Annotations :—Refd. {alliwell v. Ven- 1. K.P. ‘Transport & Depository, [1922] 2 
ables (1930), 99 L. J. K. B. 353. Mentd. The K. BT. 
impress (1923), 92 L. J. 1.42; Kis’ Trustee 114. Add. Annotations: As to (1) Consd. Frenkel 
v. Dixon-Johnson, [1924] 2 Ch. 451; Pratt v. v. MeAndrews, [L920] A.C.545. Refd. United 
Patrick, [1924] 1 K. B. 488. States ee Board t. pone . Born 
; Ss Gea ROS ER Oe (1924). 411. LR. 73, As fo (2) Refd. Buerger 
ae L. E. P. Hepes Digi ieana pr ; v. Cunard S.S, Co., [1925] 2 K. B. 646, 
No. 24a, post. 122. .tdd. Annotation: Distd. Silver vo Ocean 
ee ; 7 a SS. Co. (1920), 46 TL. RL 78. 
oe delivered a eine = A Saad 123. Add. Annotation :-—Consd. Silver v Occan 
from A. to C. The railway broke down, & 8.8. Co. (1020), 46 7. 1. kt. 78. ict 
by an arrangement between the railway co. 149. Annotations: ~After “As to (2) add 
& applits., who were common carriers by water, Refd. 
applts. agreed to convey the tea by a special 151. Add. Annotation: - Refd. Prager vr. Blatspiel, 


flotilla by river to a point at which it could 


Stamp & Heacock, [i824] 1 K. B. 666. 


PART III. SECT. 3, SUB-SECT. 1.--A. 


ti. -]—The onus is on the 
carrier to prove that the losa in not 
duo wholly or in part to his negligence, 
& that he took all known means a 
reasonably prudent carrier should take 
to preserve goods from damage.— 
CANAINAN NORTHERN QUEBEO RY. 
Co. v. PLEET. [1923} 4 D L. R. 1112; 
26 Can. Ry. Cus. 228.—CAN. 

t ii, —— ——..] —Jn accordance with 
a rule of the Cavadian freight classifica- 
tien approved by Kailway Board, goods 
were loaded by the owner, pitfs., « 
unde: the standard bil) of lading, carriers 
are not liable for any lose or damage 
caused by the act or default of the 
shipper or owner. An accident hap- 
pened through the flooring of a car 
giving way on account of the weight 
est on It by pitfs. The defective 
ooring was known to both partibs, 
but pltfs. alone knew the use the cars 
wore to be put to :—Held;: the acci- 
dent should be attributed to pltfs.’ 
method of loading rather than to any 
breach of duty on part of defts.— 
CANADIAN WESTINGHOUSE Co. 
©. CANADIAN Pacirio Ry. Co. 
54 0. L. R. 238.—CAN. 

t ili. —— Default of consignee.}— 
HaTFieLtp & Co. v. CANADIAN PACIFIC 
ate (N. B.), {1926} 2 D. L. R. 93.— 








» LTD. 
(1923), 





t iv. Position of Indian ratl- 
ways.}—-A railway co. in India under 
Indian Railways Act, 1890, is not 
an insurer, but is under the duty of 
taking a certain measure of reasonable 
care.— GREAT INDIAN PENINSULA Ry. 
Co., LTp. v. JEsSRAs PaTWARI (1927), 
I. L. R. 55 Cale. 132.— IND. 


77 lia. ——— ——. } - NORTHERN 
Qrain Co. t. CANADIAN NATIONAL 
Ryra. & GranpD TRONK Pacurio_Ry., 
(1922! 3 W. W. R. 733; 70 D. L. R. 
231.—CAN., 





—_—_ = 


W7v.---- Through gub-con- 
tractor’s negligence.|- When w carrier 
undertakes for reward to carry goods 
& evntrusts the carriage of them to a 
sub-contractor, & the goods are subse- 
quently lost through the sub-con- 
tractor’s negligenes or that of bis 
servants, the carrier is Mable, because 
there bas been a breach of his under- 
tuking that ordinary oars will be 
exercised in the carriage of the goods. 
—WILKON 0. NEW ZHALAND EXPRESS 
Vout Lrn. (No. 2), [1924] N. Z L. Kk. 

W7vi. So. Po. WuBON v. NEw Zema- 
LAND EXvVPRHSS Co., Lip. ‘No. 3), 
(1924) N. Z. L. lh. 800. —N.Z, 

85 ini. ---— 9—-— ~—.J— Goods were dam- 
aged :—Jleld : defts. wore not excused 
from Hau, by any spectal contract 
intho bills of lading issued after delivery 
taken of the goods, &, having falied to 
show that the damage was not caused 
by their fault or neglect, they were Ifable. 
—LEnertr, Lr. v. Pactvic Great 
Eastern ity. Co., (19231 1 W. W. R. 
681; 32 B.C 2. 37.—CAN. 

911. —— Goods destroyed—No writ- 
ten contract limiting Uability.}—Held: 
applta. were common carrices & were 
liable to owners for goods destroyod 
by fire without proof of negligence.— 
INDIA GENERAL NAVIGATION & Ry. 
Co. tv. DEKHAII TEA Co., LTD. (1923), 
L. R. 51 Ind. App. 29.—IND. 


PART III. SECT. 3, SUB-SECT. 1.—B. 


100 i. Goods stolen from car- 
rter’s warehouse at destination—Carrier 
making no warehouse charge.)—leld : 
holding the goods at owner's risk, 
defts. could not be found iable for the 
Joss unless they were guilty of wilful 
neglect or rifeconduct.— Brown r. 
DosINION Express Co. (1921), 67 
D. L. R. 825; 51 O. L. R. 359.— CAN. 


100 ti. ——- Constgnee with 
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te tee emp oe oe 


nohiee of arrival— Bonded gooda-- Car- 
rier liable.) Gronan vr. CANADIAN 
NoORTUERN Hy. Co., (1922) 53 OL. tt. 
04.— CAN. 

100 th, - —- ~ — -~—- Currier not 
Hable ~Fatlure of consigner to remore 
goouda unthin reasonable tume.J—Dva- 
MENT & PZADKAWOLAKL U. CANADIAN 
Express Co., (1923) 3 D. L. RB. 11223 
52 Q, L. lh. 114.—OAN. 


PART IIl. SECT. 3, SUB-SECT. 1. D. 

106 i. Iilegality as defence.J—Pitl. 
shipped hy deft. co. intoxicating liquor, 
intonding to have {it sold in Ontario tu 
Violation of provinclal statuto & of 
Domunion  leginlatiog. Pluf. in the 
Bhipping bill declared “‘ that this ship- 
ment Is of a class & shipped under 
conditions permitted by jaw.” Purt 
of the gouds were stolen from defts ’ 
carat destination :—Held: pltf. could 
not recover, a4 the cause of action was 
founded upon an illegal coutract.— 
Magsor v. CANADIAN PaciFio Hy. Co.,, 
{1922] 3 W. W. It. 512.— CAN. 


PART III. SECT. 3, SUB-SECT. 2.-- B. 


sf. Who are.}—While there was in 
Ireland an internal rebellion, with an 
army employed to support it, armed 
raiders took goods from a ry co. who 
wero common carriers :—/feld. the 
raiders were “ King’s Wnemiles,” & tho 
co. was not bound to reimburse the 
owner.--SECREIARY OF STATE FOK 
WAR v. MIDLAND GUnthnat WESTERN 
Rty. Co. or IRELAND, [1923] 2 J. Ht. 
102. —IR. 


PART Ill. SECT. 4. 

155 1. Effect of delay-—-Conasignee may 
refuse govds —Measure of damayes.) - 
LECLERC vr. R. (1920), 62 D. L. BR. 321; 
20 Exch. C. R. 236.---CAN. 


PART Ill. SECT. 5. 
hoi, ee. DEVLIN 8 


Cases 201—234a. 


201. Add. Annotation :—Refd. Prager v. Blatepiel, 
tamp & Heacock, [1924] 1 K. B. 666. 


208. Add. Annotations :—Refd. Transoceanica Soc. 


Part IV.—Modifications of the 


282. Add. Annotation :—As to (1) Refd. G. N. Ry. 
v. L. E. P. Transport & Depository, [1922] 


ENGLISH AND Empme Dicsst SUPPLEMENT. 


Italiana di Navigazione v. Shipton, [1923] 
1 K. B. 31; 
Heacock, [1924] 1 K. B. 566. 


v. Blatepiel, Stamp & 


Common Law Contract. 


& fit for carriage or whether they are a rail- 
way co. bound by statute to afford reasonable 


234a. 





GRAND TRUNK IRy. Co. oF OANADA 
(1870), 30 U. CG. R. §37.—CAN. 
1589 ix, — ———- S————— ———. ] — 


2K. B. 742. 

.}—A carrier who regularly receives 
goods for carriage upon terms limiting his 
liability may be under the obligations & 
subject to the liabilities of a common carrier 
in so far as the limitation of liability does not 
extend. Lie does not by limiting his liability 
assume for all purposes the position of a 
bailee for reward who is liable only for 
negligence of himself or his servants, unless 
the limitation of liability is so extensive as 
to be inconsistent with the profession or 
contract of a common carrier. 

A consignor who tenders to carriers for 
carriage goods apparently harmless but in 
fact dangerous, whether the carriers are 
common carriers bound by the custom of the 
realm to carry goods provided they are safe 





d il. 








-+—When goods entrusted 
to « shipowner, trad. as &@ common 


car, or, have reached their destination 


facilities for the receiving, forwarding & 
delivering of goods, must give warning of the 
danger; otherwise he impliedly warrants 
that the goods are safe & fit for carriage. 
Forwarding agents delivered to a railway 
co. for carriage certain carboys containing 
a corrosive fluid & also certain bales of felt 
goods on the terms of consignment notes 
exempting the co. from liability in certain 
events & stating that they did not undertake 
to carry dangerous goods except on special 
conditions. ‘Ihe carboys were insufficient to 
contain the fluid, which escaped & injured 
the felt goods. The co. professed to carry 
the felt goods as common carriers. The 
owner of the felt goods claimed da 
against the co., & the co. paid £437 in settle- 
ment of the claim. In an action by the co. 


PART III. SECT. 7, SUB-SECT. 6. 


199 i. When justified—Kefusal of 
consignee to pay charges.J——-PAIFL ¢. 


PORTAGE MiLLIna & ‘TRANSFER Co. v. 

Grand TRUNK Paorric Ry. Co., 
1923) 3 D L. R. 843 33 Man. L. 
1; (1923) 2 W. W. Rt. 88.—CAN. 

169 x. ——- -———- -——— Delay in 
adclivery.|---HATFIELD & SooTr, LTp. 
vw. CANADIAN Pacirto Ky. Co. (1921), 
57 D. L. Re 453.—CAN, 

189 xi. «JI NDIA 
GENERAL Naviagarion & Ky. Co,, 
Lrp, v. GIRIDHARILAL GOBERDHONE 
pan (1927), 1. Le. . 54 Cale. 430.— 


165 il. —— Goods 
damaged.|——-Whero goods are damaged 
in transit & bave been in the hands of 
a& number of carriers, the vendor must 
prove tho damage took place while in 
the custody of the carrier he is saning. 
—~Rose & LAFLAMME, LTn. v. Camp- 
BELL, WILSON & STRATHDEE, LTD. & 
Grand TRUNK Paorric Hy. Co., 
{1928] 1 D. lL. R. 897.—OAN. 

165 ili. ——- —— Short eels fe 
—licld: defts. had discharged the 
onus of showlug that thoy had trans- 
ferred the goods in good order & con- 
dition to another carrier in tho usual 
course for conveyances or ota Mia fe 4 
they thereupon coased to be Hable.— 
HaRRis v. DUBLIN & SOUTH HASTERN 
Ry. Co. [1927] 1. R. 137.—IR. 

sg. What conaynee must prove—That 


in oonditwn when shipped— 
Caps Tne of 


That actually passed over 
defendants. }—Nova SAL Uo. vr. CANA- 


DIAN Pacr¥to BRy., {1925} 3 D. L. R. 
919.—CAN. 


PART III. SECT. 6. 

0 1. ——-- Goods sent to specified wharf.) 
—Held: evidence of a constructive 
delivery, which !mposed on the carrier 
the duty of taking the goods on board. 

Morison vo. THOMPSON (1877), 11 
N. S hR. (2 R. & Cc.) 411.—CAN. 


PART III. SECT, 7, SUB-SECT. 1. 


ai. -]—CGoods carried by defta. 
for pltf.:--Held: at owver's risk 
while in dofts." warehouse at point of 
Talay ise a vw. DOMINION 

XPRESS Co. 21), b. LL. R. 325; 
61 0. L. R. 359.—CAN. 





eee eon 














& boecn stored pending removal by 
the consigney, the carrier ceases to be 
liable ax oan insurer.—OaKLEY vw. 
WIUTEHOUSE & Co. (1921), 17 ‘Tas. 
L. R. 125.— AUS. 


oi. S. P. O'NUILL v. GREAT WESTERN 
Ivy. Co. (1857), 7 Cc. P. 203.—CAN. 

fi, ~- -.-—SRCREPARY OF SLaTE tv. 
Hak Kisnan Das-Kura Maw (1925), 
d. L. It. 1 Lah. 370.—-IND. 


PART II, SECT. 7, SUB-SECT. 2. 


182 ii, —— ———.}—PRKMIER LUM- 
RER Oo. «. GRAND TRUNK PactFio Ry. 
Co., [1923] 1 D. L. R. 649; [1923] 
8. C. R. 84; 1 W. W. Rh. 473.-—CAN. 

182 iii. ——.]-—— NORTHERN 
Exrxctric Co., Lrp. v. CaNADIAN 
Pactmo Ry. Co. & FILuMoRY RURAL 
TELEPHONE Co., LTp. & WIBERG, 

1923) 3 D. L. R. 781; 3 W. W. BR 
78.—CAN. 


PART III, SECT. 7, SUB-SECT. 3. 


pi. — ~- Delivery without requiring 
surrender of bills of luding—Delivery 
afler indorsement of bills of lading as 
securtty.]—Held: the carriers were 
Nablo.—-HICKMAN GRAIN Co. 2, 
CaNaDIAN PaciFio Ry. Co., [1927] 
1D. L. R. 8513; 1 W. W. R. 3173 38 
C. R.C. 333: 36 Man. L. R. 322; revsd. 
sub nom. CANADIAN PaciFio Ry. Co. 
t. HICKMAN GRalIn Co., (1928) 1D. L. R. 
1069; [1928) S.C. R.170; 34 CG. RC. 
238.—CAN 


ee 


Pp il. ——- | - CAMPBELL v. CANADIAN 
PaorFic & CaNaDIaN NaTIonaL Ry. 
can (1924), 30 Can. Ry. Cas. 380.— 


PART III. SECT. 7, SUB-SHCT. 5. 


si. -}—//eld > a consignoe by 
delay in accepting delivery cannot 
extend the period of the contractor's 
lability as such.—PORTAGE MILLING 
& ‘TRANSFER Co. ©. GRAND TRUNE 
Hepat a Oo., (1923) 2 W. W. R 


e 


ek. Riyhis of carrier — To sell — 
be exercised wit. 


ius D ead or (19 . 
avis wv. ELLY 1924), 
55 OLR $85. CAN, vee 
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har & Co., (1923) App. b. 506.— 


PART III. SECT. 7, SUB-SECT. 7. 


201 i. Whether agent for asule of 
necessity—Pervshable da—Sale unth- 
oul communicaling with owner.}]— Where 
eo carrivd by a railway co. are 
lable to perish while in its possession 
because of the consignee’s delay in 
taking delivory, the co. has the right 
to advertise & sell the goods without 
any notice to the consignor, whether 
or not there are any tolls payable.— 
ALBERTA Potato & VEAUETABLE Co. 
v. CANADIAN Paciric Ry. Co. (Alta.), 
11927) 2 D. L. KR. 813; [1927] 2 
eae R. 65; 32 Can. Ry. Cas. 356.— 


PART III. SECT. 8. 


o. Add “ revad. (1921), 64 D. L. R. 
316; 500. L. R. 328.” 
NAZZARENO v. AL- 


Goma EasTern Ry. Co. (1922), 70 
D. L. R. 268.—CAN. 


ci. —— —— 


PART IV. SECT. 1, SUB-SECT. 2. 


sl. Condition requiring nottre of losa— 
af baence of notice bar to right of action. }— 
PREMIER LUMBER Co. vr. GRAND TRUNE 
PacrFio KY. Co., [1923] 1 D. L. R. 649; 
ea 8. C. R. 84; 1 W. W. R. 473.— 


sm. S. P. NORTHERN ELECTRIC Co., 
LTp. v. CANADIAN PactFio Ry. Co. & 
FL LMORK Rurat TELEPHONE Co., LTD. 
& WInERG, [1923] 3 D. L. R. 781; 8 
W. W. BR. 278.—CAN. 


_8n. United States freight classifica- 
tion.J—A contract of carriage of goods 
from the United States to Canada 
mado according to a freight clasaifica- 
tion in use in the United States, 
whereby the carrier’s liability was 
limited to a certain amount :—dHeld: 
to be authorised by Railway Act, 
1919 (¢ 68), 8. 322 (4), & such classifica- 
tion & limitation were binding on the 
shipper.—SPoRLE ¢. GREAT NORTHERN 
Ry. Co., (1925) 3 D. L. R. 302; (1925) 
2 W. W. R. 385; 30 Can. Ry. Cas. 186; 
35 B. Cc. R, 232.—CAN. 


241, 
262 e 


265. 


266. 


267. 


271. 


against the forw: agents to recover this 
sum as damages for breach of warranty :— 
Held: (1) the terms of the consignment notes 
did not prevent the co. from being, as they 
professed to be, common carriers of the felt 
goods; (2) the co. were therefore liable as 
insurers, & without proof of negligence, to 
the owner of the felt goods; (3) they were 
entitled to recover from the forwarding 
agents, as upon an implied warranty that 
the carboys were fit to be carried, the amount 
they had paid to the owner of the felt goods 
for the damage done to his goods.—Great 
NORTHERN Ry. Co. v. L. BE. P. TRANSPORT & 
Dgposrrory, Lrp., [1922] 2 K. B. 742; 91 
L. J. K. B. 807; 127 L. T. 664; 38 T. L. BR. 
711, C. A. 

Add. Annotation :—Refd. Dew v. United 
British S.S. Co. (1928), 98 L. J. K. B. 88. 
Add. Annotations :—Refd. The Christel Vin- 
nen, [1924] P. 61; Elder, Dempster v. 
Paterson, Zochonis, Griffiths Lewis Steam 
Nelgeeae Co. v. Paterson, Zochonis, [1924] 


Add. Annotations :—Consd. Turner v. Civil 
Service Supply Assocn., [1926] 1 K. 13. 50; 
Forbes, Abbott & Lennard v. G. W. Ry. 
(1927),44T LR. 97 Refd. Fagan v. Green 
& Edwards, [1926] 1 K. B. 102. 

Add. Annotations :--As to (1) Apld. Gosse 
Millard v. Canadian Government Merchant 
Marine, American Can Co. v. Same, [1927] 
2K B. 432. (See [1928] 1 K. 8.717.) Refd. 
Layton v. General Steam Navigation Co. 
(1923), 180 L. T. 662. «As to (2) Refd. Rutter 
v. Palmer, (1922]2 K. B. 87; Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. Generally, 
ie ween v. Blackburn (1926), 43 

. 1. RR. 95. 


Add. Annotations :—Refd. Ambatielos  v. 
Anton Jurgens Margarine Works, [1922] 2 
K. B. 185; Rutter v. Palmer, [1922] 2 K. B. 
87. 


Add. Annotations:—As to (1) Apprvd. & 
Apld. L. & N. W. Ry. v. Neilson, [1922] 2 
A. C. 263. As to (2) Apprvd. & Apld. 
L. & N. W. Ry. v. Neilson, [1922] 2 A. C. 


203. Consd. Buerger v. Cunard S.S. Co., 


300. 


302. 
842 


PART 


misconduct of carrier's servants—C 
rier not Hable.}—SoutH AFRICAN Rys. 
vw. Connapig, (1922) App. D. 


S. AF. 


{1925] 2 K. B. 646. 

Add. Annotation :—As to (2) Consd. Ehinger 
v. S. E. & C. Ry. & Pullman Car Co. (1922), 
88 T. L. R. 678. 

Add. Annotation :—Refd. Rosenthal v. L. C. C. 
(1924), 131 L. T. 563. 

Add. Annotations :-—As to (1) Refd. Rosenthal 
vw. L. C. C. (1924), 131 L. T. 563. As to (2) 


ea Rosenthal v. L. C. C. (1924), 131 L. T. 


IV. SECT. 1, SUB-SECT. 4.-—A. 
Goods lost—~No proof of 





R. 385; 30 Can. 


ar- 





137.— 





{1925} 3 D. L. KR. ane (1 
ye 
B.C. R. 232.—CAN. 


PART IV. SECT. 2, SUB-SECT. 4.—B. 





847. 


352. 
376. 


381. 


403. 


411. 


416. 


426. 


436. 


442. 


452. 


453. 


454, 


460. 





SPORLE v. GREAT NORTHERN HY. Co., 
925) 2 W. W 
Cas. 18 


Vol. VIII.—Carriers. Cases 2349—460. 


Add, Annotations :—As to (2) Apld. G. N. Ry. 
v. L. EB. P. Transport & Depository, [1922] 
tase ee As 2 (3) pS ater N. ay 
. EK. P. Trans e ry, (1922) 
2 K. B. 742. es e z 

Add. Annotations :—Refd. y. uw. 
L. E. P. Transport & Depository, {1922] 
2K. B. 742; Forbes, Abbott & Lennard v. 
G. W. Ry. (1927), 44 'T. L. R. 97. 


Add. Annotation :—As to (1) Refd. Brown v. 
Harrison (1027), 096 L. J. K. B. 1025. 


Add. Annotation :—As to (4) Refd. Nunan v. 
Southern Hy., [1921] 1 K. B. 228. 


Add. Annotation :—As to (1) Consd. G. N. 
ty. ve L. BK. P. Transport & Depository, 
[1922] 2 K. B. 742. 

Add. Annotation :—As to (1) Refd. G. N. Ry. 
v. L. EK. P. Transport & Depository, Lived J 
2K. B. 742. 


Add. Annotation : —As to (1) Refd. G. N. Ry. 
v. l. E. P. Transport & Depository, [1922] 
2K. B. 742. 
Add. Annotation :— Generally, Mentd. G. N. 
Ry. v. lL. K.P. Transport & Depository, [1922] 
2K. B. 742. 


Add. Annotations ;~—Aa to (2) Apld. Re City 
Isquitable Fire Insce., [1925] Ch. 407. Refd. 
Metropolitan Water Board v. L. & N. KE. Ry. 
(1024), 131 LL. T. 123. 


sidd. Annolulion :-—As to (1) Refd. Elder, 
Dempster ». Paterson, Zochonis, Grifiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1O24} A. C. 622. 


Add. Annotations ;-—~.44 to (2) Consd. Re City 
Equitable Fire Insce. (1921), 0 T. 1. 18. 853 ; 
Metropohtan Water Board rv. L. & N. BE. Ry. 
(1024), 13) 1. T. 123. 

Add, Annotationa: - Overd. I. & N. W. Ry. 
v. Neilson, (1022]2 A. C. 263. Consd. Buerger 
v. Cunard 8.N, Co., [1925] 2 K. B. 646. 

Add. Arnotlation :~- Consd. Neilson v. L. & 
N. W. Ry., [1922] 1 K. B. 102. 


Q@. N. Ry. 


Add. Citations :—(1922] 1 K. B. 102; affd, 
sub non. LONDON & NorrvH Western Ry. 
Co. v. Nisrmson, [1922] 2 A. ©. 2633; 91 


L. J. K. B. 680; 38 T. L. R. 653; 66 Sol. Jo. 
502, H. L. 


Add. Annotations :—Apld. Buerger v. Cunard 
S.S. Co., [1925] 2 K. BK. 646. Refd. Turner 
v. Civil Service Supply Assocn., [1926] 1 
K. B. 50. 

Add. Citations :—affd., [1922] 1 A. ©. 178; 
911. J.K.B.428; 127 &<.T.1; 38T. 1, . 
359; 27 Com. Cas. 247, Hf. L. 





mistake accepted by a railway at a 
concesdiun rate whith waa upplicable 
only to a particular speci) customer, 
inntead of at the ordinary rate apie 
able to that class of gouds according to 
the goods tariff, & by one of the con- 
ditions of consignment the raflwe 


6; 35 


ear —— ——.}-TAMBOLT | rexerved the right of * remeasuremen 
PART IV. SECT. 1, SUB-SECT. 7. | tr. ‘Gurat Inpian gti) ee Ae re-weilgh ment ? 1 cTeelnretion & na 
- —— “ Fal place (1927), 55 L. Ind. App. 67.-— calulation of iates" — Held: 

shivunent.”"}—-Hent. “o Siu nat | e (p. 69) Muat be approved | railway could Jawfully demand at the 
not be calculated at the cont price to | by Railway Commisstoners Loard— | deatinution the dificiency 1a treight 
the owner at the place where he bought | Onvus of proof of ayprocal on carrvr.-— | « aleulated at the correct rate.—Si RY- 
the goods, but at the market value of the SPORLE ¢t. GREAT NORTHERN Ry. Co., TARY Ob niATH FoR INDIA v. Hanna s4 
goods at the place & time of shipment. | 11924) 4 1D. L. R. 184; 3 W. W. R. | Pissap (1929), LL. HR. 52 All. 81 
—THOMPRON v. CANADIAN Pactric | 136; 34 RR. C. R. 140.—CAN. IND. 
Ry. Co. (1922), 52 0. L RB. 308.—CAN, e (p. 69) if. Muatake by company 1 (p. 69) 1, —— —— -— 


so. 
Shipper tound by declared vatue.}— 





Goods exceeding deciared value— 


—Hecovery of deficiency in freight. }-- 
Where a Dalene of gouds was by 
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PLRAN DaB'0. Ear INDIAN Ry. Co. 
(1927), I. L. RK. 6 Pat. 718 IND. 


Cases 480—571. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


Part V.—Carriage of Persons. 


480. Add. Annotation :—Refd. Phillips v. Britannia 
Hygenic Laundry Co., [1923] 1 K. B. 539. 


492. Add. Annotation :—As& to (2) Refd. Manchester 
Corpn. v. Farnworth (1929), 46 T. L. BR. 85. 


516. Add. Annotations : — Consd. 
Osborne Garrett, [1924] 1 K. B. 548; The 
Paludina, [1925] P. 40. Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


(1926), 95 L. J. P. 185. 


536. Add. Annotation :—Refd. Singleton Abbey 
(Owners) v. Paludina (Owners), The Paludina 


(1926), 05 L. J. P. 136. 
549. Add. Annotation : —Refd. 





560a. 


1 (p. 69) fl. —— —-—— - J 
S8uno NARAIN vo. Wasr INDIAN ty. 
(1927), I lL. R. 50 All. 246.--IND. 


n(p. 69) 1, -———- -—--  -————- - - 
MASON & Ritson PIANO Co. 0. CANADIAN 
Paommo Ry. Co. (1008), 8 W. lL. RR. 


951; 1 Sask. L. HR. 213; 8 Can. Ry. 
Cus. 369.— GAN. 
n (p. 69) fi. Se ee ee ee —-,J— 


SECRETARY OF STATE v. GHANAYA 
LAL-Sri KIGHAN (1928), I, L. Rt. 10 
Leah. 829.—IND. 

pp 1 —-- —— —— When raiiwa 

atected,|—So long aa It is establishe 
bat the risk notes, the forwarding 
note, & the railway roccipt refer to the 
particular consigninent fu question, the 
ruilway co. is amply protected.— 
MooLy1 SiKKA & Co. ev. BENGAL 
Naopur Ry. Co., Lrp. (1929), I. L. ht 
66 Calo. 1060.—IND. 


qq L.——_— —— ~——.)—The 
word “ misconduct ” in a risk note 
suggesta that a railway servant has 
been guilty of doing somcthing which 
was inconsistent with the conduct 
required of bim by the rules of the co, 
In the absence of proof that there was 
any breach of ante by the railway 
servants or any ringement of the 
rules which regulate their torms of 
employment, no fair inforence of mia- 
conduct could properly arise.— BOMBAY 
Barova & CENTRAL InpIA Ry. Co. v. 
NAJNAGAR SPINNING, WEAVING, & 
ManuractTunine Co. (1929), 1. L. R. 
64; Bom. 106.—IND. 


rr i. Meaning of “ rob- 
.""j—The word “ robbery *’ as used 
in Risk Note H. is not synonymous 
with “theft,” &. therefore, where 
there fs no robbery from a running 
train, but theft only, deft. railway co. 
is not absolved from lability by the 
roviso to the note—-Jar NARAIN- 
ACHHMI NARAIN tv. GREAT INDIAN 
PENINSULAR Ky. Co, (1929), I, L. HR. 
11 Lah, 158.—IND. 
rr ii. ——— Meaning of detertora- 
tion.}—The word “ doterioration ’ {n 
tho risk note, form B., & in Railways 
Act, s. 72, & Con Act, 8. 161 is 
wide enough to include depreciation in 
value of the goods on account of a fall 
in the market price.—GREaT_INDIAN 
PENINSULAR Ry, v. JUGUL KISHORE 
Moxar LAL (1929), I. L. R. 52 All 


sp. Liability for delay in delivery— 
Meaning o LB haat ~+—-The word 
** deterioration’ in Kailways Act, 
s. 77, includes losa in value owing to 
delay in delivery & a fal) in the market 
value of the goods consigned. Hence, 











Jones v, 
Western Ry. Co. (1980), 47 T. L. R. 39. 


560. Add. Annotation :—-As to (2) Refd. Sharpe v. 
Southern Ry. (1925), 133 L. T. 693. 

Warning not heard by passenger— 

Passenger asleep.]—Pitf{f. was a passenger on 

defts.’ railway to G. by a train which arrived 

at’ that station while it) was still daylight. 


Brandon v. 


in a h 


was stepping on. 
feet from the carriage floor to the ground, he 
fell & was injured :—Held: 
circumstances defts. were negligent, of which 
the ct. thought there was no evidence, pltf.’s 
act in getting out without looking where he 
was going was contributory negligence, & 
were not responsible.—SuARPE v, 
SOUTHERN Ry. Co., [1925] 2 K. B. 811; 94 
L. J. K. B. 918; 133 L. T. 693; 69 Sol. Jo. 


Great 


defts. 


775, C. A. 
571. 





a suit: for the recovery of such loss is 
not maintainable without the notice 
required by the sect.—BHAQGWAN Das 
LAcCHMI ARAIN Uv. BENGALNAGPUR 
nay LWAY (1929), I. I. lt. 51 All. 895.— 


PART V. SECT. 2, SUB-SECT. 1. 


488 i. Not hable for mere accident— 
Ap rt from negligence or misconduct.|— 
MILLS & CANADIAN PAacIFlU STEAM- 
dha Pr (1926), Q. R. 65 8. C. 148. 


483 ii. --- —— —.}—MARCHESSEAULT 
v, CANADIAN NATIONAL Itys. (1926), 
Q. R. 42 K. B. 355.-—CAN, 

488 i, —— Caused by act of stranger. )— 
Ifan accident is due to the train leaving 
the motuls, prima face the railway co. 
it guilty of negligence. If an accident 
is cuused to vu train by evilly-disposed 
porsops over whom the rallway co. 
had no control or any reason to antici- 
pate that they intended to carry out 
their design in the soctor in which the 
accident occurred, the railway co. will 
not be liable for negligence or for 
damugeos.-—JKWAN RAM KHETIRY v. 
Kast Inpian Ry. Co. (1924), I. L. R. 
51 Cale. 861.—IND. 


490 if. ---— Opening carriage 
door.}—While a street car was backing 
up to a platform which it had overrun, 
& passenger opencd one of the rear 
doors without the knowledge of the 
conductor or motorman. The door, 
which opened outwards & projected 
over the platform, struck pltf., who was 
standing on the platform waiting for 
acar. The conductor was inside the 
car collecting fares, & had left the door 
unlocked & u rded, although the 
motorman had informed him that he 
was going to back up :—Held: defts. 
were liable.—ODEGAARD v. WINNIPEG 
Exuecrric Co., (1927) 4 D. L. R. 387; 
(1927) 2 W. W. R. 689; 36 Man. L. R. 
592.— CAN. 


497 ii. Driver of omnibus stoop- 
tng down to recover tickels on floor. }-— 
BRaDLEY vw. BELL Bus Co., (1928) 
N. Zz. L. R. 204.—N.Z. 


812i. —-— Act done in course of 
employment.}—Pitf., a passenger upon 
@ south-bound car of an electric street 
ry. co., got off at a stopping place, & 
crossing behind the car, attempted to 
pas over the rails used by the north- 

und cars, & was struck by a car & 
injured. Sho had followed the direc- 
tions given her by the conductor of 
the south-bound oar :—Held: 
was entitled to recover. 








Owing to the train being too long for the plat- 
form at G., upon its arrival there the hind- 
most carriage, in which pltf. was, stopped 
short of the platform. A porter shouted to 
the passengers to keep their seats, but pltf., 
who was asleep, did not hearhim. On waking 
pltf. realised that he was at G. station, & 
fearing that he might be carried on, got out 


without looking to see what he 
There being a drop of five 


even if in the 


Add. Annotation :—Distd. Sharpe v. Southern 
Ry., [1925] 2 K. B. 311. 


& thie was known to the conductor.— 
VORKSTRKER v. TORONTO Hy. Co. (1921), 
ee L. HR. 441; 510. L. R. 136.— 


PART V. SECT. 2, SUB-SECT. 38. 


k i, ——-- -—-— Bye-law prohibiting 
passengers from riding on car plat- 
forms.}—Where it was proved that 
pitf. could not, by oxercise of reason- 
able care, have avoided the accident, 
that there was standing room fnoside 
the car, but standing passengers 
prevented hiw from going in :—J/eld : 
pitt, was entitled to recover.— KIME 
v. HAMILTON KapIAL ELEcTRIO Ry. 
Co. (1921), 50 O. Le. R. 113: 64 
Dd. L. Rk, 191 —CAN. 


PART V. SECT. 2, SUB-SECT. 5, 


p. Add “ revad. i 480. L. ht. 
386; 19 O. W. N, 221.” 

p i. Train stopping before reachin 
station—No duty to warn pasernieré.1— 
GRAND TRUNK Ry. Co. oF CANana v. 
Murpnry, [1924] 1 D. L. R. 450; [1924] 


8. C. R. 101; 29 Can. Ry. Cas. 398.— 
CAN. : - 

qi. ——~ —— —— ——-.]— As long 
as the entrance dours of a strect oar 


are open while tho car is standing at 
® passenger jJanding place there is an 
implied invitation extended to in- 
tending panronger to enter the car, 
& tt is the duty of the conductor in 
charge of the car to afford them a 
reasonable opportunity to do so in 
safety. He is therefore negligent in 
eon the signal] to start the car before 
he entrance doors are closed & al] 
persons attempting to board the car 
are safely on.—WILSON ¢t. WINNIPEG 
ELECTHIC Ry. Co., (1922) 2 W. W. R. 
610; 68 D. L. R. 617.—CAN. 


_ i. —— Conductor not on plat- 
form.}—A tramway conductor, as the 
car was approaching a “stop if 
required ”’ station, went on to the sop 
of the car to change the screens whic 
showed the destination of the car, 
having satisfied himself that there was 
no one who wished to board the car, 
& that an elderly woman inside the 
car, the only passenger, showed no 
a ee ee The 
gare sre dl OS vie euent she hed een 
a signa stop, step on ) 
footboard & was eed ont after the 
car had passed 6 station, & was 
injured :—-Heid: no blame attached 
to the conductor, & the accident was 





: pitf. . due to the fault of the passe — 
The way GRay v. GLascow CORPN., (19261 8. C. 


pltf. was directed to take was dangerous | 967.—SCOT. 
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572, Add. Annotation :—Refd. Sharpe’ v. Southern 


Ry. (1925), 183 L. T. 693. 


573, Add. Annotation :—.As to (1) Consd. Sharpe | 
v. Southern Ry., [1925] 2 K. B. 811. | 


578. Add. Annotation :—Apld. Broome v. Agar 


(1928), 188 L. T. 698. 


MIDLAND Ry. Co. . 609, 


(1866), 30 J. P. 760. 


597. Add. Annotation :—Apprvd. & Apld. Letang 
v. Ottawa Electric Ry., [1926] A. UC. 728. 


598a. 








accident on resps.’ property by using some 
slippery steps giving convenient access to 


their tramline. 


Resps. contended that appit. had been guilty 
of contributory neghgence, & that the maxim 
‘* Volenti non fit injuria ” applied to prevent 
her from receiving compensation :—Held : 
unless resps., who had invited applt. to use 
the access & were bound to keep it reasonably 
safe, established that she understood the . 
extent of the danger which she was incurring 
& that she resolved to undertake the risk, 


46 


the defence of 
faled.—LETANG v. 


Co., [1926] A. C. 725; 95 L. J. P. C. 158; 


135 L. fT. 421; 
Whether 





598b. 


——: 





escalator 


Vol. VII.—Carriers. Cases 572—683a. 


ALEXANDER v. City & South LONDON Ty, 


Co. (1928), 44 T. L. R. 450, D. OC. 


603. 


| 605. 


\ 
| 620. 


-|—Applt. met with an 
629. 
She sued resps. for damages. 
638. 
645. 
652. 
681a. 
Volenli non fit unjuria a Rocdeers or 
OTTAWA ELEcTRIC Ry. | 
42 T. I. R. 596, B.C. 683a. -- — 


dangerous. |— | 


584 v. -—— Passenger thrown down.) } above the entiance to which wero the 


—Held: there was negligence on the 
part of dofts.’ servants, & doft. liable 
in damagesy.—GUILDAY tt. WINNIPEG 
ELrcTric Ry. Co, (1922] 3 W. W. KH. 
493; 70D. UL. R. 517.—CAN. 

ta. Passenger stepping from mowng 
car~~Aceulent avowable by exercise of 
reasonable care by carrver,|— GRIFFIN 
vw. CaPK BRETON ELECTRIC Co. (1921), 
63 1D. lL. Iv. 251; 50 N. 8. R. 19.— 


CAN. 

t il. In contravention of bye- 
law.}—TIcid: a contravention of an 
absoluto statutory provision precluded 
a claim for damages.—-HILL v. GRAND 
TRUNK Ky. Co. (1922), 52 0. L. R. 
508.—-CAN. : 

u i, Whatisdangcrous coniition.] 
—ELLIOoTr v. TORONIO ‘TRANSPORTA- 
TION ta eae ae IDLH. 


2593; 32 Can. an Cas. 200; 59 
O. L. R. 609.—CAN. 


PART V. SECT. 2, SUB-SECT. 6. 

$86 il. .]—Deft. co. gratuitously, 
& for her own convenience, carrie 
pitf. some four hundred yards past a 
station, where she was allowed to 
alight. At this place the ground was 
not level, & a person living along the 
line had been permitted for his own 
convenience to lay down on the right 
of way a platform, one end of which 
rested on a plank. Pitf. descended 
safely to the platform, but in passing 
from it she fcll & was injured, owing, 











as alleged, to some defect in the con- 
dition of the plank supporting it :— 
Held: the co. was not liable.—BURKE 
v. BRITIBH COLUMBIA ELECTRIC Ky, 
Co., Lrp. (1900), 7 B. Cc. i. 85.—CAN, 

692 ii, —— -———- ———.]}—_ Where a 
passenger, arriving at a station at 
night, walked along a platform, not 
intended but frequently as & 
means of exit, but which was not in 
any way guarded, &, after leaving the 
platform, fell into an excavation in 
the railway co.’s groun was 
injured :—Held ; the co. were Hable.— 
OLDRUGHT v. GRAND TRUNK Ry. Co. 
OF CANADA (1895), 22 A. R. 286.—CAN, 

sa. Wasting room—Pasaage leading 
to ** Ladves Toulet "—Unlighted & un- 
locked door cpentng on to stairs to 
basement.}|—Pitf.’3 wife entered a 
passage leading from a walting room, 


J.8. 


: 


words ‘*f Ladies ‘Tollet.” Lhe passage 
had three doors leading off it on the 
left. Tho first was apparently that 
of a private office, the second was 
marked ‘ Ludion Toilet’? but was 
locked, & the third, a few feet beyond, 
was standing open. There was no 
artificial Wght in the passage, & tho 
daylight was waning. Pitf.’s wife 
passed through the open doorway & 
fiumediately foll down a flight of stairs 
into the basement helow, & was 
severely injured :-—l/cld > the third 
doorway was & trap of concealed place 
of danger, & was a place to which pitf.'s 
wifo might Pein ws ( bave been 
expected to go in the bellef, reasonably 
entertained, that she was entitled or 
invited to do s0.—KNOWLION — v. 
Hi pko ELECIHIC PowKR COMMISBION 
Ob ONTARIO, [1926] 1 D L. R. 2173 58 
VO. L. R. 80. — CAN, 
ad. Doors leading from—Duty 
of carner.)--The public cannot assume 
that access is allowed through all the 
doors openiug into or leading into or 
leading out of a walting room. When 
the doors intended for public use aro 
indicated, failure to put on the other 
doors notices that ingress through 
them is forbidden does not amount to 
negligence; on the contrary, the 
absence of any notice should put the 
public upon inquiry whether it should 
attempt to open these doors & to 
roceed further into a place where it 
a4no business. But, even if failuro 
to keep such doors locked may amount 
to negligence, the carrier will not be 
Hable for an accident to a passenger 
where the cause of the accident was 
the passenger's own want of caution in 
pa grad beyond such a door in the 
ark & in a stra place.—CANADIAN 
NALrIonaL Rys. - v. LEPAGE, [1927] 
aa L. iW. 1030; (1927) 8. C. R. 675.— 


PART V. SECT. 2, SUB-SECT. 11. 


pi. —— ——.}-—-The form of 
contract or shipping order used by a 
ry. con. in connection with the trana- 
portation of live stuck provided that 
an attendant should aeseunpany the 
shipment, but should not have the 
mght to travel free or at a rute IcsH 








Ky. Co (1980), 161 La. Re 238s; 
Ps Old. Py kos tao: 

Necessity for submission to Rates 
Tribunal of schedule for standard season 


Add. Annotation :—As to (8) Refd. Montreal 
City v. Watt & Scott (1922), 128 1. T. 147. 


Add. Annotation :-—Refd. Nunan rv. Southern 


Add. Annotation :—.As to (2) Consd. Sharpe v. 
Southern Ry., [1925] 2 K. B. $11. 


Add. Annotations :—As to (1) Refd. Phillips 
v. Britannia Hygienic Laundry Co., [1923] 1 
K. B. 539; McGowan +. Stott (1923), 99 
I. J. AK. Be 857,21 

Add. Annotation: - Refd. Gayler & Popo v. 
Davies, [1021] 2 K. 1B. 75. 

dd, Annotations :— Refd. Pratt v. Patrick, 
{1024] 1 K. B. 4883; Halhwell v. Venables 
(1930), 001. J. K.B. B53. 

Add. Annotation :—Refd. Mersey Dochs & 
\Jarbour Board v. Procter, | 1923) A.C. 
Add. Annotation :—Refd. Rufly-Arnell, ete. 
Co. ve R., [1922] | IK. 3. 609. 


23. 


Accident in booking-hall. | 
LONDON, MIDLAND & Scoritsit 
71 Sol. Jo. 


— ~- ~ 


signed the spoemal form of contract 
printed on the bach of the sbhipplog 
1, which contained Hmitatlons ax to 
Claims for permonal Injurtos aurtained 
While travelling. In an action to 
recover datages for injuries durin 

transportation, due to the negligence o 

the ry. co.’s sorvunts : ~ Held + the fact 
that tho attendant bad not paid any 
faro was due to tho fact that the ry. 
co's agent made no attempt to collect 
the fare, & the ry. co. was responsible 
for the omission, the attendant was 
a full-fare eee & not a trespasser 
& was entitled to recover damages.~ 
STEWART 9». GRAND TRUNK PaciFto 
Ky. Co., (192t) 1 D. Le. HR. BBts 1 
W. W. Wt. 473.- CAN. 


PART V. SECT. 2, SUB-SECT. 12. 


sm. l’asaenyer standing on platform of 
moring car.)~ A passenger who leaves 
his seat fu a trariway car & goon on tu 
the platform, while tho car is In motion, 
in not necowser guilty of contributor 
negligence should he meet with an acci- 
dent while on the platform, the question 
depending in each case upon the par- 
tlewar clroumstances.—BUCHANAN 9». 
scone Corpn,, [1921] 8. C. 658.~— 


PART V. SECT. 8, SUB SECT. 1. 


651 fii. Another route 
adopted—TLAability for exccess fare.) - 
A passenger after purchasing a ticket 
from Agra to M. via Aligarh & OC. 
discovered that [f he travelled beyond 
Aligarh & via G. he would reach his 
destination more quickly than by the 
route indicated on the ticket, although 
he would be travelling by a longer 
route. Ho did travel accordingly & 
on arrival at M. he was mnadc to pay 
excess fure. On sult for refund ‘— 
Held: Indian Rallways Coaching 
Tariff, r. 641, applied to a passenger who 
was found = travelling, eltbor = in- 
tentionally or a mistake, & route 
other than that indicated on the ticket 
& not to @ parienger who had arrived 
at his destination, & the case wan 
governed by rv. 63 & the excess fare 
was Justificd.—SECRETARY OF SIATL 
FOR Ispta IN Councin ov. Meri 
Manou ink (1928), 1.1L. RR. 51 AU S99. 





es 


than the ordinary fare, unless be had , IND. 


337 


2) 
ow ond 


Oases 688a—695a. EnauisH anp Emre Dicest SuprLemEnt. 


tickets.|—Re STANDARD CHARGES SCHEDULES, 
No. 1823a, post. 

688b. Season ticket rates—Continuation of— 
1921 Act, s. 34.]—-SOUTHEND CORPN. v. 
LONDON MipLANpd & Scorrish Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 216. 

684. Add. Annotations :—Consd. Fagan v. Green 
& Edwards (1925), 70 Sol. Jo. 185. Refd. 
Nunan v. Southern Ry., (1924] 1 K. B. 223. 

685a. ——— Rallway company—wWhether applic- 
able—Action under Fatal Accidents Act, 
1846 (c. 93).]—Where a passenger by rail- 
way, who has agreed with the railway co. 
that their liability for personal injury shall not 
exceed a certain sum, is killed by the negligence 
of the co.’s servants, the damages recoverable 
by his dependants in an action under the above 
Act are not limited to such agreed sum.— 
NuNAN v. SOUTHERN Ry. Co., [1924] 1 K. B. 
223; 03 L. J. K. B. 140; 130 L. 1. 181; 40 
T.. L. R. 213 68 Sol. Jo. 189, C. A. 


Annotatione :—Qonsd. ‘Thompson v. L. M. & 8. Ry. (1929), 
uals J.K. 3.615. Mentd. Vonnv. Tedesco, (1926) 2 K.B. 


685b. ——— —---- Injury on journey by special 
train.]—-Vitf. was ongaged as a workman 
by contractors to the Ministry of Health for 
the construction of a road near ., & the 
Laesarpal made with deft. railway co. arrange- 
ments for a special train to take pitf. & other 
men from (. to H., a distance of twonty-six 
miles. Pitf. received from his employers a 
voucher which was addressed to the booking 
clerk & which contained these vords: ‘“ On 
surrender of this voucher please supply the 
bearer with a return workman's ticket to HO. 
by any ordinary workman’s train without 
pes This voucher is only available 
y workman's train.” The voucher, on 
presentation at the booking office, was ex- 
changed for a ticket. One side of the ticket had 
on it (inter alia) the words : ‘‘ See back. Work- 
men. Byspecial cheap train for the ‘ working 
classes.’”? On the other side were (intcr alia) 
the words: ‘“ This ticket is issued subject to 
the bye-laws, rules & regulations of the Man- 
aging Committee,” & ‘ This ticket is issued 
subject to the conditions mentioned in the 
Managing Committee’s Act (62 & 63 Vict. 
c. clxviii), & its use by the holder is to be 
taken as evidence of a special contract upon 
those conditions. The Hability of the co. is 
hmited to a sum not exceeding £100.” The 
above-mentioned Act contained provisions 
as to the running of workmen’s trains on the 
articular railway within twenty miles of 
wzondon, & limited the co.’s liability to £100, 
subject to certain conditions. Pitf. was 
injured by a collision between his train & 
another train. In an action for damages 
defta. admitted negligence, but contended 
that the issue of the ticket created a special 
contract between themselves & pltf. whereb 
their liability was limited to £100. The ct. foun 
that pitf. must be taken to have been aware 
of the conditions indorsed on the back of the 
ticket. On the further question whether the 
terms of the contract applied to the particular 
journey :— Held: although the ticket & the 


ee ee ee ee 








PART V. SECT. 3, SUB-SECT. &. 

688 v. —— -}~Held : in 
view of the smallineas of the ¢ in 
which the condition was printed & the 
absenoe of ans device to draw attention | 
to it, defts. had not taken reasonable 
means to bring it to pursuer’s notice.— 


re ee eee 











ETO. NAVIGATION 
554.—-SCOT. 


TRUNK PAaciFio 


WILLIAaM30N t NortTH oF Sco 


i. o———— ees ee, 


1 Srapson (19392), 63 8. O. 


conditidns on it had been drafted as eee 
to a journey by a train coming under co.’s 
private Act, & contained no reference to such 
a journey as plti.’s by a special train to a 
destination beyond twenty miles from London, 
yet, in the case of a in the position 
of pitf., the conditions were a plain intimation 
that one condition on which the contract was 
made was that the co.’s liability should be 
limited to £100, & pltf. could recover no more 
than that amount.—HEarn v. SOUTHERN Ry. 
Co. (1925), 41 T. L. R. 305, C. A. 


685c. Time Umjt for making claim.]— Pitf. was 
received by defts. under a contract to be 
carried in one of their s ips. The con- 
tract contained a clause that the shipowners 
should not be liable for loss, damage or delay 
to a passenger or his baggage arising from the 
act of God, or from causes of any kind beyond 
the carrier’s control, even though the loss, 
damage or delay might: have been caused by 
the neglect or default of the shipowners’ 
servants. A subsequent clause provided that 
no claim under the contract should be enforce- 
able against the shipowners unless a written 
notice thereof was delivered to them within 
threo days after the passenger should be 
landed from tbe steamer at the termination 
of her voyage. In the course of the voyage 
one of plitf.’s hands was injured by reason of 
the negligence of defts.’ servants, but no 
written notice of any claim was given by pltf. 
within the time limited by the contract :— 
Held: (1) the clause relieving defts. from 
liability for the negligence of their servants 
was valid & enforceable, but applying the 
ejuadem generis rule, the clause did not absolve 
defts. from liability for plitf.'s injury; (2) as 
ltf. had failed to give any written notice of 
bis claim within the time prescribed by the 
contract, he was not entitled to recover.— 
JONES v. OcHANIC STEAM NAVIGATION Co., 
(1924] 2 K. B. 780; 03 L. J. K. B. 1053; 1382 
L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 106; 
16 Asp. M. L. C. 482. 
Add. Annotations :—Refd. Nunan v. Southern 
Ry. (1923), 130 L. T. 131 ; Hearn v. Southern 
Ry. (1925), 41 T. L. R. 306. 


Add. Annotations :—Consd. Thompson v. 
L. M. & S. Ry. (1929), 98 L. J. K. B. 615. 
Refd. Nunan v. Southern Ry. (1923), 180 
L. T. 131. Mentd. Anchor Line (Henderson) 
v. Dundee Harbour Trustees, Ellerman Lines 
v. Dundee Harbour Trustees, Thomson, 
Shephard 1. Dundee Harbour Trustees (1922), 
88 T. L. R. 299. 
695a. -—— —_—- ———— Conditions ascertainable by 
reference to time-table.) —Pitf., who could 
not read, had an excursion ticket taken for 
her by her niece on the face of which were 
rinted the words: ‘‘ Excursion. For con- 
itions see back’’; & on the back was a 
notice that the ticket was issued subject to 
the conditions in the deft. co.’s tame-tables & 
excursion bills. On the excursion bills 
excursion tickets were stated to be issued 
subject to the conditions shown in the ocom- 
pany’s current time-tables. The time-tables, 


TLAND, 1 D. L. R. 6143 (19223}] 2 W. W. R. 320. 
Oo., {1916} Bb. GC. —QOAN. 


—_— 


695. 


ai. S. P. ERICKSON v. CaNADIAN 


| Pacnac Ry. Co., WALsTEAD & CaNa- 

RAND , DIAN PaciFio Ry. Co. (Gaek.), {1938 

Coast 8. ie Co. ve. 1 dD. L. R. 29 $ (1937) 3 s Ww. R..749. 
R. 861; 65 . —CAN. 
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which could be obtained for sixpence each, 
stated: ‘‘ Excursion tickets ... are issued 
subject to the general regulations & to the 
condition that the holders... shall have 
no rights of action against the co.... in 
respect of . . . injury (fatal or otherwise) ... 
however caused.” A special jury found that 
an accident to the nite. on the journey 
covered by the excursion ticket was due to 
negligence on the part of deft. co. To pre- 
vent the case going back for a new trial, the 
jury were asked whether the deft. co. took 
reasonable steps to bring the conditions to 
the notice of pltf. é& answered ‘‘ No,” & 
awarded damages. Argument was then 
allowed whether the jury could so find, & it 
was held that as. a matter of law when the 
ticket was accepted the contract was com- 
plete, & therefore there was no evidence on 
which the jury could tind as they did :—Held : 
(1) the fact that pitf. could not read did not 
alter the legal position ; she was bound by 
the special contract made on the excursion 
ticket on the acceptance of the ticket; & the 
indication of the special conditions by 
reference to the time-tables was sullicient 
notice of their existence & ¢ontents ; (2) the 
question put to the jury for the sake of con- 
venience as to reasonable notice must be 
determined upon the law epecable to the 
conditions upon which thet icket was issucd, & 
those conditions negatived the right of pltf. 
to recover damages.— THOMPSON v. LONDON, 
MIDLAND & ScoTTisi lity. Co., [1930] 1 K. B. 
41; 08 L. J. K. B. 615; 141 L. T. 382, C. A. 

695b. --——- —— Plaintiff unable to read.] — 
THOMPSON v. LONDON, MIDLAND & SCOTTISH 
liy. Co., No. 695a, ante. 





695c. 








fact.J—THOMPSON v. LONDON, MIDLAND & 
ScoTrisyu: Ky. Co., No. 695a, ante. 


— oe 


Whether question of law or 


Vol. VII.—Carriers. Cases 695a—887a. 


696. Add. Annotation :—Refd. Walpolo v. Canadian 
Northern Ry., [1923] A. ©. 1138. 


——.]—METROPOLITAN Ry, Oo. v. 
oat WHRSTERN Ry. Co. (1886), 3 T. 1. R. 


704. Add. Annotations ;:—Refd. Paterson Zochonis 
v. Elder Dempster, (1923) 1 K. B. 420; 
Pratt v. Patrick, [1924] 1 K. B. 438. 

724. Add. Annotation :—Aa to (1) Consd. Smith v. 
Schilling, [1928] 1 K. B. 429 

725. Add. Annotation :—Refd. Raker v. ear a 

T. 482. 

Poland v. Parr, 


703a. 





Steam Shipping Co. (1921), 126 L. 


184. Add. Annotation :—Refd. 
{1927} 1 Kk. B. 286. 

765. Add. paar :— Refd. 
[1927] 1 K. B. 236. 


775. Add. Annotation :—Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 290; Fisher tv. Oldham 
Corpn., [1930] 2 K. B. 364. 


T7171. Add. Annotation :-—Refd. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. 

781a. -—— ——- .]—Where & passenger on a 
tramcar makes a sullicient & proper tondor 
of his fare & the conductor mistakenly 
refuses to accept it & has him arrested under 
a bye-law, which authorises the conductor, 
if & passenyer’s name or residence is unknown 
to him, to have the passenger arrested for 
evading payment, the conductor’s employers 
are liable for the act of the conductor, whether 
he was or was not aware of the name & 
residence of the passenger, inasmuch as the 
conductor’s act, although done mistakenly, 
is an act within the scope of his employ- 
ment.—-PERCY v. GLASGOW CORPN., [1922] 
2A. 0. 209; 91 L. J. P.O. 187; 127 L. T. 
501; 86 J. P, 201; 38 T. L. R. 722; 66 
Sol. Jo. 555; 20 L. G. I. 605. 


Poland v. Parr, 





Part VI—Carriage of Passengers’ Luggage. 


804a. Luggage put in luggage van—By order ~ 
Official.|—EHINGER v. Soutu-EAsTenRn 


Navigation Co. v. Paterson, Zochonis, [1924] 
A. ©. 522. 


CHATHAM Ity. Co. & PULLMAN CAR Co., ree ae 823. Add. Annotation :—As to (3) Folld. Vosper v. 


No. 851a, post. 

er Annotation :—Generally, Mentd. Com- 

ania Martiartu v. Royal Exchange Assce., 

P1923] 1 K. B. 650. 

811. Add. Annotations :—As to (1) Refd. Elder, 
Dempster v. Paterson, Zochonis, Griffiths 
Lewis Steam Navi ation Co. v. Paterson, 
Zochonis, [1924] A. 
(1924) 1 K. B. 488; Halliwell v. Venables 
(1930), 99 L. J. K. B. 353. 


810. 


8138. 





ee ee ete 


PART V. SECT. 6, SUB-SECT. 1. 
so. Pulling communication cord— 


( 
overcrowded, }— | 
A railway passenger who pulls the 
emergency chain because he finds t 
compartment crowded beyond the 
prescribed limit commits no offence 
i 





1, 622; Pratt v. Patrick, | 


Add. Annotation :—Refd. Elder, Dempster v. | 
Paterson, Zochonis, Griffiths Lewis Steam | 





PART V. SECT. 7. 


bi. ——- —— Hefusal to 
ductor—Request unreasonable— 
Uable.}—Raines v. Brivtisn COLUMBIA 
Erectric Ry. Co. (1921), 70 D. L. H, 
738; 30 B.C. K. 340.—CAN. 


G. W. Ry. (1927), 137 L. T. 620. 


| 827a. Luggage put tn compartment by porter— 


Passenger travelling in another compart- 
ment.] — Pitf., who had a third - class 
ticket, got a porter to put his suit-case in a 
first-class compartment & travelled in 
another part of the train. third claas, with 
some friends whom he found on the train. 
At the end of the journey pltf.’s suit-case 
could not be found. In an action against 
the railway co. for ita value :—Held: as the 
railway had failed to discharge the onue 


_ —< 
wee ee 





ee ee 





leemoval er posing pas- 
noe “to, danger—urrier lable, }— 
Howsg v. NIAGARA ST. a as & 
TorRonro Ry. Co, (1925) 2 D. lL. BR. 


on cm | 
a ban A ae Can, 953; 660.L. R. 
1 
| 
| 
' 
| 


Carrier 





cary t Todien eee Act, ia i gi. , -—— Removal ¢: vice ey pas: PART VI. SECT. 38, SUB-SECT. 1. 
» merely because does 80 senger to danger—Carrier lrable.}— ‘ 

the additional reason of obtaining HOWE v. NIAGARA AT. CATHARINES & canes ae ore Pte dr ished 
names of Passengers whu ne | TORONTO Ry. Pet {1925} 2D. L. fe Carrer tvable. or vw Usios 
ehaas language towards 115; 30 Can. ty Cas ap. 955 560). Tu. R Sik. Bis ipa}, 68 D. Le. Re 4h 
EMPERO POPATLAL pisienang 202 ; Ale (182 ike D. L. BR. 339; 55 CAN. : 

(1989), 1 L. "R. 54 Bom. 326.—IND. ‘ O. L. 
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Cases 82'7a—S96. ENGLISH AND EMPIRE 


of proving that the loss of the hand 
arose by reason of the negligence o} 
assenger, plitf. was entitled to recover.— 
OSPER v. GREAT WESTERN Ry. Co., [1928] 
1K. B.840; 97L.J.K.B.51; 187 1. T. 620; 
43 T. L. R. 788; 71 Sol. Jo. 605, D. O. 


830. Add, Annotations :—As to (1) Refd. Ehinger 
v. 8. KE. & C. Ry. & Pullman Car Co. (1922), 
38 T. L. R. 678; Vosper v. G. W. ite (1927), 
187 L. T. 520. Ae to (2) Refd. Ehinger v. 
8. BE. & O. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. Ae to (8) Consd. Ehinger v. 
S. E. & C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. 
831. Add. Annotation :—Generally, Refd. Vosper 
v. G. W. Ry. (1927), 137 L. T. 520. 
838a. S. P. HARRISON v. GREAT WESTERN Ry. Co. 
(1875), 88 J. P. 312. 
fg le who was a pas- 
senger with a ticket from Paris to London 
via Dover, & thence by the railway of deft. 
railway co., took an additional ticket from 
the second defts., the Pullman Car Co., for 
@ Pullman car forming part of the train 
between Dover & London. The Pullman car 
ticket stated that the Pullman Car Co. 
accepted no liability for passengers’ luggage, 
& that co. did all that was reasonably 
necessary to bring this condition to pltf.’s 
notice. At Dover p'tf. took a seat in the 
Pullman car, but an official refused to allow 
her to take her suit-case with her & directed 
a porter to put it in the lugga;» vestibule 
at the end of the car. Thcre was no evidence 
in whose employment the official was, or as 
to the exact relationship between the two 
deft. cos. On the arrival of the train in 
London the luggage was unloaded by the 
Pullman car officials, but pltf.’s suit-case 
could not be found. In an action against 
both cos. :—Held: asarailway co. contracted 
as insurers of passengers’ luggage except 
where the loss was caused by the passenger’s 
own default, the railway co. were liable, but 
as there was no evidence that lack of care, 








851a. 
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if any, by the Pullman Car Co.’s officials in 
unloading had contributed to the loss, the 
Pullman Oar Co. were not liable.—EHINGER 
v. SOUTH-EASTERN & CHaTHAM Ry. Co. & 
PULLMAN CAR Oo., Lirp. (1922), 38 T. L. R. 
678; 66 Sol. Jo. 633. 

j—~A special contract, 
entered into between a shipowner & a 
passenger by sea, contained a provision that 
the shipowner would not be answerable for 
loss of baggage ‘‘ under any circumstances 
whatsoever " :—Held: such a stipulation 
covered the case of wilful default & mis- 
feasance by the shipowner’s servants.— 
TAUBMAN v. PaciFic STEAM NAVIGATION Co. 
(1872), 26 L. T. 704; 1 Asp. M. L. O. 336. 


nnotations :—Consd. Prive v. Union Lighterage Co. (1904), 
73 L. J. K. B. 222; Travers v. Cooper, (1915) 1 K. B. 73. 
Pearlmoor, [1904] P. 286. 

Refd. Albe- 


Refd. The 
852. Add. Annotation :—tenerally, 
marle Supply Co. v. Hind, [1928] 1 K. B. 307. 
Add. Annotation :—Apld. Thompson v. L. M. 
& S. Ry. (1929), 98 L. J. K. B. 615. 
Add. Annotation :—As to (1) Refd. Brown v. 
Harrison, Hourani v. Same (1927), 187 L. T. 
549. 
Add. Annotations :—Consd. Werner v. Det 
Bergenske Dampskibsselschaft (1926), 134 
L. T. 578. Refd. Elder, Dempster v. Pater- 
son, Zochonis, Griffiths Lewis Steam Naviga- 
tion Co. v. Paterson, Zochonis, [1924] A. C. 
522. 
Add. Annotations :—Refd. L. & N. W. Ry. 
v Neilson, [1922] 2 A. C. 263; Nunan v. 
Southern Ry., {1923] 2 K. B. 703; Buerger 
v. Cunard S.S. Co., [1925] 2 K. B. 646; The 
Refrigerant, [1925] P. 130. 


Add. Annotations :—Consd. Ehinger v. S. E. 
& C. Ry. & Pullman Car Co. (1922), 38 
T. L. R. 678. Apld. Hearn v. Southern Ry. 
(1925), 41 T.L.R. 305. Consd. Thompson v. 
L. M. & S. Ry. (1929), 9&8 L. J. K. B. 615. 
Refd. Nunan v. Southern Ry., [1923] 2 K. B. 
703. 








851b. 


4 


858. 
857. 


858. 


8638. 


866. 


Part Vil—Carriage of Animals. 


885. Add Annotation :—Refd. G. N. Ry. v. 
L. E. a Transport & Depository, [1923] 2 


K. B. 742 


890. Add. Annotation :—Refd. G. N. Ry. v. 


L. E. P. Transport & Dcpository, [1922] 
2 K. B. 742. 


898. Add. Annotation :—Refd. G. N. Ry. v. 
L. E. P. Transport & Depository, [1922] 
2K. B. 742. 


Part Vill—Carriage of Explosives and Dangerous Goods. 


895. ddd. Annotation :—Consd. G. N. Ry. v. 
lL. E. P. Transport & Depository, [1922] 
2K. B. 742. 











| R. & G.) 211.—OAN. 


896. Add. Annotations :—As to (1) Consd. G. N. 
Ry. vw. I. E. P. Transport & Depository, 
(1922) 2 K. B. 742. As to (2) Folld. G. N. Ry. 


popenmtne.t aoa agaiust deft. ry 


di. ft : 858 iii. fee Inexperienced oo. dis as there was no evidence 
was & valid’ acawer to itf.'s ‘eotlon traveller.}—Held : pltf., a woman of | Connecting the cause of injury with 
that she had assented to be bound by | scant education & unaccustomed tu| Sny alleged negligence, & the cause of 
the contract relieving the carrier from | travel, was entitled to recover trom} the damage was purely a matter of 
liability. —FENNELL 0. MONTREAL S.S, | deft. co. notwithstanding a clause on| Speculation.—TURNER  v. CANADIAN 
Co. (1876), 6 Nfld. L. 2. 124.—NFLD. | her ticket limiting defts.’ liability, ; HPactric Ry. Co., (1923) 2 W. W. R. 

a ii pa ey as the clause had beon waived, & there} 853; 66 D. L. R. 31.—CAN. 

. =~ Construction, was a special contract.—ToOLERTON wv. bf. Unless written notice of 


Dix0Nn v. RICHKLIEO NAVIGATION * | CuvaRp &.S. Co., 








eee ree meee en eee 


{198%4) 8 D. L. R. 


claun given at pont of delirery.}— 


ares 188. C. R. 704.—-CAN 355; 2 W. W. R. 927; 33 B.C. RR. gigoar-Wareon RANCHING Co. ¢. 
aoe re -}—Held ae Itf, was 554.—CAN. | Canapian Pactric Ry Co.. [1921] 

un y the conditions. oon , 3 W. W. R. 788: 62 D. L. B. 601: 
ALLAN (1880), 18 N. S. BR. (1 R. & G.) PART VII. SECT. 8. 15 Sask. L. R. 1.—OCAN. ne 
477; affd. (1882), 15 N. 8 R. (3 wi. —— Animals dying of arsenic a : : 
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v. L. E. P. Transport & Depository, (1922] 86a. ——.]—Great NORTHERN Ry. Co. v. L. E. P. 
2 K. B. 742. As to (3) Refd. Transoceanica TRANSPORT & DEPosIToRY, Lrp., No. 234a, 
Soc. Italiana di Navigazione v. Shipton, ante. 

{1923} 1 K. B. 31. 


Part IX.—Measure of Damages. 


905. Add. Annotation :—Refd. Patrick v. Russo- (CO. G.) & Co.» Barber & Carratt (1980), 47 
British Grain Export Co., [1927] 2 K. B. T. L. R. 06. Mentd. Hall v. Pim (1926), 82 
535. Com. (as. 46. 


910. Add. Annotations :—Consd. Patrick v. Russo- 91g Add. Annotation :-—As to (1) Refd. Patrick 


~ 


British Grain Export Co., [1927] 2 K. B 535. : -RBriti : 2 ‘ 9 
Apld. Re Hall & Pim’s Arbitration (1928), 189 ae re aoe eee eae) 
L. T. 50. Refd. Pinnock v. Lewis & Peat, ; ; 

{1923} 1 K. B. 690: Riley v. Brown (1929), 980. Add. Annotation :—Refd. Aronson v. Molga 
98 L. J. K. B. 739; Lerbert Clayton & Jack Holzindustrie A./G. Leningrad (1927), 89 
Waller, Ltd. v. Oliver, [1930] A. C’. 209; Debell Com. Cas. 276. 


Part X.—Statutory Control of Carriers’ Business. 


954a. Side entrance to—Refusal to re-open.]—lIn | does not constitute a refusal to afford reason- 
decidng an application for the provision of | able facilities for the receiving, forwarding, & 
reasonable facilities undor 1854 Act, 8. 2, & delivery of traffle on their railway, or the 
of reasonable facilities & conveniences under subjection of appets., or of the traffic in 
1921 Act, s. 16 (1), the ct. must be satistied which they are interested, to undue or un- 
that in refusing such facilities & conveniences | reasonable prejudice or disad vantage.— Cian- 


RINGTON, GARDNER, Locknurr & Co., Ltn. v. 


the railway co. are acting without due regard 
SOUTHERN Ry. Co. (1926), 42 T. 1. HR. 768; 


to the Proper discharge of their obligations, 
aci 


& the ty or convenience asked for will 10 Ry. & Can. Tr Cas. 1. 

not be ordered where it is only for the bencfit 980. Add. Annotation : -As to (1) Consd. Charring- 
of a special class of persons who form a small ton, Gardner, Lockett v. Southern Ry. (1926), 
roportion of the travelling public. Where | 42 "T. IL. 1. 758. 

t is sought to restore a former convenicuce 14010a. ——— To continue former facilltles—Pending 
& conditions have changed, there is nothing decision as to rights of parties.|—Upon an 
in the fact that it was afforded before, & the appheation for an interlocutory injunction 
question will be decided on its merits. ordering that certain former facilities for 


Therefore where an application was made 


: receiving & running through passenger 
for an order for the re-opening of a sub- I B 


coaches) should) be continued pending a 


sidiary side entrance to the station of the decsion as to the rights of the parties :-— 
Midland Ry. Co. at N. which had been closed Held: this not belt an application to 
in pursuance of & general policy of ** closed restrain oa threatened act, regard should be 


stations adopted by the co., & it was shown 
that only 16 per cent. of the passengers using 
the station, who were mainly season & weekly 


made to the balance of convenience, & upon 
the facts, no interlocutory order should be 
made.—-GrEAT CENTRAL Ry. Co. v. LONDON 





ticket holders, would be likely to use such Q LUTE - Co. ‘ : 
entrance, & ee ae ee egies CTE Ge wor saa ala a oa 
venience existed, the ct. refused to make any | 19154, Necessity for submission to Rates 
ai ie 1922), 138. Bein id Fae > | Tribunal of schedule for standard workmen’s 

ae els en , ae Ana fares.]-—/?e SrANDARD CHAKGES SCHEDULE, 
404; 21 L. G. R. 71 3; 17 Ry. & Can. Tr. | No. 1323a, post. 


Case 12: | 1025. Add. Citation :—-sub nom. R. v. Railway 


955. Add. Annotation : — Consd. Nottingham , Coms., 46 J. P. 35. 


Corpn. tv. Mid. Ry. (1922), 128 L. T. 639. 


| 
958. Add. Annotation :~—-As to (3) Consd. Notting- | 1043a. Amount fixed so as to allow rebate to be 








. made.}] — Coal was conveyed from twu 

rer aeae se ie Hey. (1922), vena Lesitety police over the lines of three railway con. 

960. Add. Annotation : — Refd. B« nurnemouth- at a charge equal to the rate by an alternative 
Swanage Motor Road & Ferry Co, v. Harvey route. A through rate was ultimately fixed 

& Sons, [1930] A. C. 549. at a sum of 2d. per ton in excess of the original 
976a. Refusal to accept privately owned charge, in order to allow one of the cos. to 
wagons.]—Where arailway co. is always ready make a rebate of that amount in accordance 

to provide an adequate supply of wagons for | with ita practice with respect to other coal 

the conveyance of coal from stations on their , traffic. The new rate having been with- 
system, their refusal of an application that drawn, an application was made for a through 
they should accept privately owned wagons ' rate equal to the original charge :—Held : 

PART X. 


caaca decided by the Board of Railway Commiasioners for Canada, sce, generally, RatLwaye, Vol. XXVIII. 


For 
pp. 254-256, 375-378. 
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Cases 1048a—1219a. HINGLISH AND EMPIRE 


(1) the question of rebate had been rightly 
excluded in fixing the amount of the throug 
rate; (2) the Railway Comrs. had power to 
apportion the rate in such a way that part of 
it would be finally handed over to the trader. 
—GLENAVON GARW COLLIERIES, LTD. v. 
RHONDDA & Swansea Bay Ry. Co., GREAT 
WESTERN Ry. Co. & Barry Ry. Co, (1915), 
16 Ry. & Can. Tr. Cas, 66, O. A. 


1049a. ——- ——— Applicants not performing 
functions of ordinary railway company.]— 
STOCKSBRIDGE Ry. Co. v. GREAT CENTRAL 
Ry. Co. (1909), 18 Ry. & Can. Tr. Cas. 335. 


1051a. Congested route—Alternative route 
available.|—Held : (1) the proposed route was 
reasonable, & it was not sufficient to show 
that the receiving of the traffic in question 
would render a difficult task more difficult, 
unless such traffic would amount to an 
obstruction ; (2) it was material to consider 
whether the proposed route was the only 
available route or whether there were other 
routes available; (3) although an arrange- 
ment between railway cos. might be shown 
to be very widely accepted, it was not open 
to the ct. to reject evidence as to the proper 
terminal at any port of shipment.—DEARNE 
VALLEY Ky. Co. v. GREAT NORTHERN Ry. 
Co. & Great CENTRAL Ry. Co., LANCASHIRE 
& YORKSHIRE Ry. Co. v. GREAT NORTHERN 
Ry. Co. & Great CENTRAL Ry. Co. (1914), 
15 Ry. & Can. Tr. Cas. 202. 


1058a. ——— Terminal costs.)—DrAaRN.: VALLEY 
Ry. Co. v. Great NORTHERN Ry. Co. & 
Great CRNTRAL Ry. Co., LANCASHIRE & 
YORKSUIRE Ry. Co. v. GREAT NORTHERN Ity. 
ce. & GREAT CENTRAL Ry. Co., No. 1051a, 
ante. 
1060a. Payment of rebate to trader.]— 
GLENAVON GARW COLLIERIES, LTD. »v. 
RHONDDA & Swansha Bay Ry. Co., GREAT | 
WESTERN Ry. Co. & Barry Ry. Co., No. | 
1048a, ante. | 
1080. Add. Annotations :—~-As to (4) Refd. Bourne: | 
bas aiadaer et Motor Road & Ferry Co. v. | 
J 
| 
{ 
| 
| 
| 
| 
{ 








Harvey, [1929] 1 Oh. 686; Farnworth »v. 
Manchester Corpn., {1929] 1 K. B. 533. 
Generally, Mentd. Brocklebank v. R., [1924] 
1K. B. 647. 


1096a. —— Regulation affecting one class of goods 
only—Lower rate necessary in public Interest.] 
—PoORT OF MANCHESTER WAREHOUSES, LTD. 
vw. CHESHIRE LINES COMMITTEE, GREAT 
CENTRAL Ky. Co. & Great NORTHERN Ry. | 
Co., No. 1219a, post. , 

1098. Add. Annotation :—As fo (1) Refd. York | 
Corpn. v. Leetham, [1924] 1 Oh. 557. 

1166a. Rebate on sidings rate.]— Upon a com- | 
plaint of undue preference it was admitted | 
that appcts., whose works at S. were connected 
by a private siding with defts.’ railway, paid 
the same rates as if thoir traffic used that 
station, while two of their competitors, whose 
respective works at J3., ten miles from S., 
were also connected by private sidings with 


PART X. SECT. 3, SUB-SECT. 2~-A. rate in respect of all goods of the same 
description .—Held ; 


sa. Clussification causing ph bakval made in pursuance 
Validity of bye-law.J—RB overnment classified impo 
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defts.’ railway, received a rebate of _,_. 
per ton off the B. station rates on traffic 
similar to that of appcts. Appcte. called no 
evidence. The railway co., while submitting 
that the onus of proof not shifted on them 
under 1888 Act, s. 27 (1), called evidence & 
put in tables based on the Pidcock principle 
with the object of showing that the value of 
the private siding services rendered to appcte. 
at S. was in excess of the amounts included in 
their rates for station terminals at that station 
& also of the value of the respective private 
siding services rendered to appcts.’ com- 
are at B. after allowing for the rebate :-— 
eld: without deciding whether the onus 
had shifted to the railway co., but inclining 
to the view that it had, the Pidcock principle 
had been properly applied in the dissection 
of the res ve rates, & there was no pre- 
ference of appcts.’ competitors.— PRENTICE 
BROTHERS, Lip. v. LONDON & NORTH EASTERN 
Ry. Co. (1925), 18 Ry. & Can. Tr. Cas. 177. 
1169. Add. Annotation :—As to (8) Refd. Charring- 
ton, Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 
1171. Add. Annotation :-—Refd. Prentice v. L. & 
N. E. Ry. (1925), 18 Ry. & Can. Tr. Cas. 177. 


1175a. ——— Adoption of exceptional rates.]— 
Port OF MANCHESTER WAREHOUSES, LID. v. 
CHESHIRE LINES COMMITTER, GREAT CENTRAL 
Ry. Co. & GREAT NORTHERN Ry. Co., No. 
1377a, post. 


1184. Add. Annotation :—As ito (1) Consd. Port of 
Manchester Warehouses v. Cheshire Lines 
Committee, G. O. Ry. & G. N. Ry. (1922), 17 
Ry. & Can. Tr. Cas. 54. 


1198. Add. Annotations :—As to (1) Consd. Prentice 
v. L. & N. EK. Ry. (1925), 18 Ry. & Can. ‘Tr. 
Cas. 177. Refd. Port of Manchester Ware- 
houses v. Cheshire Lines Committee, G. C. Ry. 
& G.N. Ry. (1922), 17 Ry. & Can. Tr. Can. 54. 


1219a. Injunction—Rate quoted but not 
actually made.J|—Appcts. were owners of a 
bonded warehouse situated in Trafford Park, 
Manchester, in close proximity to, but not 
on, the premises of the Manchester Ship 
Canal Oo. The latter co. also owned a similar 
warehouse within their dock area at Man- 
chester. A large consignment of cigarettes 
was conveyed over the Ship Canal to appcts.’ 
warehouse, & was thence consigned to London 
over the railways of resp. cos., who charged 
a rate of 107s. per ton in two-ton lote, this 
being the ordinary Manchester town rate, 
whereas for similar traffic consigned from 
the warehouse of the Ship Canal Co. they 
quoted a rate of 54s. 6d., the latter being the 
Liverpool to London rate, which was governed 
by competitive shipping rates. pon a 
complaint that the Manchester Ship Canal 
Co. were being unduly preferred the above 
difference in rates was sought to be justified 
by the railway cos. on the ground that, the 
ports of Manchester & Liverpool being in 
competition, the lower rate was necessary in 





ComrRs. FOR NEW SOUTH WALES 
certain bye laws Came 28 8. kh. N.S. W. 318, 45 
of the Act, which N. 8. W. W. N. 82.—AUS. 


galvanised .iron in 


Railways Act, 1912, 8. 24, the Comrs. 4 differont class to iron of a ‘similar PART X. SECT. 3, SUB-SECT. 3.—D. 
are empowered to demand tolie in nature manufactured locally, & which hi— ——— eC 
respect of goods carried upon the rail- prescribed a toll of a higher rate farthe Donanfon Ratlway Act, 1919, — 6.) 


ways, but subject to the provisions of 
the A 


mported than for locally manufactured -—R. (Canaptan Pacific RY 


t, such tolle shall be charged iron of the nature referred to, were not MILLER) vv. STANDELL, 11923} | 2 
equally to all persuns, & after the same  wlira vires.— HaRDY's, LTp.v. RatnwaY W. W. R. 728 —CAN 
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order to secure for Manchester in the public 
interest traffic which otherwise would go to 
Liverpool, & that the only practical way in 
which to distinguish between goods con- 
signed from Manchester Town & Manchester 
Port respectively was to draw a line between 
goods on the premises of the Ship Canal Co. 
& those which had passed out of the control 
of that co.:—Held: (1) both rates were 
properly charged under the circumstances, & 
the difierence between them was justifled ; 
(2) where a railway co. quotes a rate con- 
stituting an undue preference & asserts a 
right & intention of charging the same the 
ct. has jurisdiction to interfere by injunction 
without waiting till such charge is actually 
made.—PorT OF MANCHESTER WAREHOUSES, 
Lrp. v. CHESHIRE Lines COMMITTEE, GREAT 
CanTrRAL Ry. Co. & GReaT NORTHERN Ry. 
Co. (1922), 17 Ry. & Can. Tr. Cas. 54. 

Add. Annotation: — Refd. Charrington, 
Gardner, Lockett v. Southern Ry. (1926), 
42 T. L. R. 758. 
1287a. Continuance of fixed rate—-Under sub- 

sisting agreement—What amounts to agree- 
ment.j—An undertaking given by a railway 
co. during parliamentary proceedings in 
connection with an Act not to disturb existing 
fares for a limited period :—Held: not an 
agreement fixing those rates within 1921 Act, 
8. 34.—SOUTHEND CORPN. v. LONDON MIp- 
LAND & ScorTrisH Ry. Co. (1927), 19 Ry. & 
Can. Tr. Cas. 216. 


1237b. —— What is a fixed rate.]—A rate 
which bears a fixed relation to an ascertain- 
able standard is a fixed rate, though it may 
vary in actual amount from time to time, 
& such a rate should be continued after the 
appointed day. if made under an agreement 
for valuable consideration, under 1921 Act, 
8, 34.— CARDIFF CoLLIERLGS, Lrp. v. GREAT | 
WESTERN Ry. Co. (1927), 19 Ry. & Can. Tr. | 
Cas. 202. 


1237c. J—Held: although a fixed | 
quarterly allowance when distributed over | 
a fluctuating quarterly trafilc vielded a 
varying tonnage charge, nevertheless inas- 
much as sums payable under an agreement 
& ascertainable with reference to a fluctuating 
standard may be considered as fixed by that | 
agreement, the charges payable by appcts. 
under the agreement in question were special 
charges fixed by a subsisting agreement for 
valuable consideration & should be continued 
under 1921 Act, s. 34.—R. & W. Pautr, 
LTp. v. LoNDON & NorRTH EASTERN Ry. Co. 
(1927), 19 Ry. & Can. Tr. Cas. 228. 


1237d. ——— Under special statutory provision— | 

What amounts to special pheccepante 8 cheater 
—SOUTHEND CORPN. v. LONDON MIDLAND & 
roma Ry. Co. (1927), 19 Ry. & Can. Tr. 

As, e y 


1248. Add. Annotation :—Retd. Rownson, Drew | 
& Clydesdale y. G. W., L. M. & 8., L. & N. E. | 
& Southern Rys. (1928), 19 Ry. & Can. Tr. | 
Cas. 235. | 


1236. 











12454. **‘ Rolling stock’’—Transit of empty | 
wagons needing rig 9 on change of owner. | 
ship.]}—Under the heading ‘ ing Stock ”’ 


of t 


PART X. SECT. 4, SUB-SECT. 2. 


**General Railway (Classification of 





- w= -— 


GRanD TRUNK 


eae ea eae 


| stock.j —~ ee En aig a: 
si. ——— Does not include cooperage | Can. Hy. Cas. 128.—CA : 


Vol. VI0Il.-——Carriers, Cases 1219a-—-1823a. 


Goods, 1921,” if there is a transit because of a 
change of ownership or because of a change 
in the sphere of operations, the full rate for 
the conveyance of empty wagons is charge- 
able; if the cause of the transit is repairs 
only, the half-rate is chargeable; if the 
repairs are only an accompaniment of the 
transit due to change of ownership, the full 
rate is chargeable.—-LONDON, MIDLAND & 
Scorrish Ry. Co. v. INCR WAGon & LKON- 
worgS Oo., Lrp. (1924), 181 L. T. 220; 40 
T. L. R. 551, C. A. 


1245b. ‘‘ Pipes, rain water & their connections, 
cast iron or steel ’’-—Include rain water pipes 
adapted for other purposes.}] — KOwNsoN, 
Drew & CLYDESDALR v. GREAT WESTERN, 
LONnNpON, MrpuaNnp & Scorrisi, LONDON & 
NorTH EASTERN & SOUTHERN Ry. (os. 
(1928), 19 Ry. & Can. ‘Tr. Cas. 235. 


1245c. ‘‘ Coal °*—Coal, coke & patent fuel.]— 
Re NATIONAL GAS COUNCIL OF GREAT 
BritaAIn & IRELAND’S APPEAL (1927), 19 
Ry. & Can. Tr. Cas. 163, CO. A. 


1285. Add. Annotations :—As to (1) Refd. G. W. 
Ry. v. Laing (1922), 89 T. L. R. 93; Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31. 


1286. Add. Annotations :—Aa to (1) Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. 
Shipton, [1923] 1 K. B. 31; He Standard 
Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 53. As to (2) Consd. 
G. W. Ry. v. Luing (1922), 89 T. L. R. 03. 


1287. Add. Annotations :—Consd. G. W. Ity. v. 
Laing (1922), 3809 T. L. BR. 93. Refd. Trans- 
oceanica Soc. Italiana di Navigazione v. Ship- 
ton, [1023] 1 K. B. $13 Prager v. Blatspicl, 
Stamp & Heacock, [1924] 1 K. B. 566, 


1316. Add. Annotations: - Refd. Bede Steam Ship- 
ping Co. v. Bunge y Born, Limitada S. A. 
(1927), 43 T. L. R. 374; Wales v. Iron Trades 
Employers’ Assocn. (1028), 21 B. W. C. CO. 
316. 

1316a. —-— ——.J]—GuEAT CENTRAL RY. Cu. v. 
S'VANN (1913), 48 L. Jo. 47. 


1323. Add. Annolalions :—Refd. Griffiths v. Stude- 
bakeis, (1924] 1 K. B. 102; QR. v. Lewunster, 
(1924) 1 K. B. 311. Mentd. Allen v. White- 
head (1929), 45 T. L. i. 655. 


Secr. 6. EXCEPTIONAL RATES AND FARES 
(Vol. VIII., p. 207). 


1328a. Under 1921 Act—Meaning of ‘‘ standard ’’ 
& ‘* exceptional.’’]—The expression ‘* stan- 
dard ’’ as applicd to charges in [art III. of 
the above Act is the currelutive or com- 
pene” term to ‘‘ exceptional,’”’ &, there 
eing therefore no other alternative, every 
chargeable rate, fare, or charge for convey- 
ance must necessarily be included in one or 
other of the above categories. Hailway cos. 
are therefore required, under rect. 30 of the 
above Act, to submit to the tates Tribunal 
forms of schedules for standard season tickets 
& workmen’s fares.— /ie STANDARD CHARQOES 
SCHEDULES (1923), 17 Ry. & Can. Tr. Cas. 
147. 


_- _— ws - 


sb. ‘“ Scrap ftron.”’?} — Briecs & 
TuRIvas 0. © P. BR. (Ont), 119491 4 
D. L. R. 609; 35 Cc. RR. Cc. ll t CAN. 
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Cases 1828b—1331a. 


Secr. 7.—OQWNER’S RISK RATES (Vol. VIIL., 
p- 207). 


1828b. Conveyance of goods by passenger train at 


1828c. 


owner’s risk— Application for reduction of 
rate—Difference in risk negligible—Whether 
ground for two scales.]}—Appcts. were con- 
signors of gramophone records in the form 
of flat discs by passenger train. JResps. con- 
veyod these discs at full parcels scale, but 
under owner’s risk conditions. Appcts. 
claimed that since the discs were conveyed 
at owner's risk, a reduction should be made 
from the full parcels scale. It was admitted 
that when packed by the manufacturers the 
risk of breakage in transit was negligible. 
Resps. contended that in the case of goods 
carried by passenger train the dfference 
between the owner’s risk rate & the co.’s 
risk rate was not intended as a measure of 
the difference of risk :—J/eld: the diflerence 
in the risk to the railway cos. under the two 
sets of conditions being negligible, on the 
analogy of 1921 Act, s. 46 (3), there was no 
ground for directing that there should be 
two scales, but the discs, when properly 
packed, should be carried at co.’s risk, &, 
when not properly packed, at owner's risk. 
“ Properly packed ’’ means packed according 
1o reasonable regulations made by the railway 
cos., the question of reasonableness to be 
settled by the Tribunal in case of difference.— 
BRiTisn Music INDUSTRIES FEDERATION tv. 
CALEDONIAN Ky. Co. (1922), 17 Ry. & Can. 
Tr. Cas. 121. 








Grounds for  ordering.|]— 
Revised scales of rates based on the ‘ zone ” 
principle for the carriage of parcels by pas- 
senger train at co.’s risk & owner’s risk 
respectively were put into force by resp. cos. 
in Nov. 1918, & were subsequently twice 
increased in 1920 by uniform percentage 
additions in accordance with directions of the 
Minister of Transport. In May, 1923, new 
& reduced scales for the above traffic were 
introduced, whereby the above increases of 
1920 were reduced in unequal proportions in 
order to remove what resp. cos. considered to 
be anomalies between the co.’s risk & owner’s 
risk scales, with the result that the reductions 
made in the charges under the owner’s risk 
scale were considerably less than those made 
in the charges under the co.’s risk scale. Upon 
an application under 1921 Act, s. 60, to reduce 
the rates for parcels containing sausages, etc., 
consigned by passenger train at owner's risk : 
—Held: looking to the circumstances in 
which the above percentage increases had been 
recommended & imposed & subsequently 
continued by 1921 Act, s. 60, the railway cos. 
were not entrusted with them for any purpose 
connected with the adjustment of relationships 
between scales of charge but for the purpose 
of meeting increased expenses, & in the absence 
of special circumstances the proper practice 
was to give equal reduction to all; taking the 
above owner's risk scale of Nov. 1918, & not 
that of 1914, as sought by appcts., as a basis 
of calculation, the owner’s risk rates by 
passenger train on appcts.’ above traffic 
should not exceed those in force in Sept. 1920, 


nd 





| 
| 
| 


| 
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1826a. 


et 
a a a 


1331a. 


ENGLISH AND Emprme Dicrest SUPPLEMENT. 


as reduced, by 25 per cent.—Sausaap MANUv- 
FACTURERS’ ASSOCN. v. LONDON, MIDLAND & 
Scorrisy Ry. Co., LONDon & NorTH EASTERN 
Ry. Co., GREatT WESTERN Ry. Co., SOUTHERN 
Ry. Co., & CHESHIRE LINES COMMITTEE (1924), 
18 Ry. & Can. Tr. Cas. 59. 


Charges imposed by Ministry of 
pag aa claimed reductions in 
the charges e by resps. for the detention 
of ordinary wagons & sheets, which were in 
the case of wagons 8s. per day for the first 
two days after the expiration of the free 
periods allowed for loading & unloading & 
thereafter 5s. per day, & in the case of sheets 
6d. & 1s. for the like periods. These charges 
had been imposed on & after Jan. 1, 1920, 
by an order of the Minister of Transport, made 
in accordance with a recommendation of the 
Rates Advisory Committee, with the object 
of diminishing wagon detention & causing 
traders to exercise more diligence in loading 
& unloading them. The charges in force in 
1913 had been ls. 6d. per day for wagons & 
3d. per day for sheets after the free periods 
then given. Appcts. also claimed that in 
reckoning the above periods Saturday should 
be treated as half a day. Resps. contended 
that the charges complained of were reason- 
able, & also that it was not open to the ct. 
to reverse the policy of the Minister of Trans- 
port in making a differentiatron between the 
first two days following the free periods & 
subsequent days:—Held: (1) the ct. had 
jurisdiction to modify the charges complained 
of; (2) having regard to the value of wagons 
& sheets as compared with 1913, the loss of 
profit to the railway cos. arising from detention, 
the standing & overall charges & the extra 
expenses of shunting & occupation of siding 
involved, the charges of 3s. per day for wagons 
& 6d. per day for sheets, while on the high 
side, were not unreasopable, but the additional 
charges of 2s. & 6d. per day upon wagons & 
shects respectively after the expiration of the 
iirst two days beyond the free periods were no 
longer justified, & should be discontinued, & 
the existing arrangements with regard to 
Saturdays should not be interfered with.— 
BRITISH Hay TRADERS’ ASSOCN. v. LONDON, 
MipLanyn & ScoTrisH Ry. Co., LONDON & 
Norru KAsTeERN Ry. Co., SOUTHERN Ry. Co., 
& GREAT WESTERN Ry. Co., Brrrisu IN- 
DUSTRIES FEDERATION v. SAME (1925), 18 
Ry. & Can. Tr. Cas. 169. 





1880. Add. Annotation :—As to (3) Consd. G. W- 


Ry. v. Laing (1922), 28 Com. Cas. 100. 

Congestion caused by increased traffic 
—lInsufficiency of unloading spray See 
co. had on their railway system at P. a small 
Junction station, where there was a siding 
with sufficient accommodation for unloading 
the normal goods traffic consigned to that 
station. Defts. were contractors who were 
interested in one of three local building 
schemes which were started about the same 
time, involving a ore: increase in the goods 
traffic consigned to P. Owing to the con- 
gestion brought about in P. station by this 
increased traffic, & the fact that the unloading 








Srexi. Co. oF ScoTLann, Lerp., [1923] . Cars excepted from Rules— 

PART X. SECT. 9, SUB-SEOT. 1. 8.0. (H. L,) 1825 68 80. L. 1 275.— « ara stored on carrier's or private 
sq. Right of AManiste Tranaport . "—** Private cars on prit 

to Ax free time for di eaten Under gi. ——.}-R. v. FRANK A. Giius | Of car _owner.”"}—-ToRONTO HAMILTON 

Mintstry of Transport Act, 1919 (c. 50), | Co., LTp., {regs Exch. C. R. 1; 70 | & BurraLo Ry. Co. v. STEEL Co. OF 

s. 3.J)—NorTH Burivisu Ry. Co. v !' D. L. R. 635.—CAN. CANADA (1928), 65 O. L. R. 63.—OAN, 
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siding could only accommodate a limited 

number of wagons at a time, a number of the 

wagons arriving with goods at P. on defts.’ | 
account had to be put into storage sidings, 
to await their turn to bo taken into tho 
proper siding to be unloaded. Great delay in 
the discharge of wagons was caused thereby, 
but all the delay occurred at the storage 
sidings before the wagons were put into the 
unloading siding. Pitf. co. claimed from 
defts. exceptional charges for the detention 
of wagons in the storage sidings, under an 
implied contract or for accommodation or 
services provided or rendered by pltis. to 
defts. within the scope of pltfs.’ undertaking 
by the desire of defts. :—Held: as, on the 
facts of the case, the wagons were not put 

. into the storage sidings at the desire of defts. 
they were not liable to pay the exceptional 
charges claimed.—GreaT WESTERN Ry. Co. 
v. LAING (J.) & Co., Lrn. (1922), 39 T. L. R. 
93 ; 28 Com. Cas. 100, C. A. 

1337. Add. Annotation :—Generally, Refd. Prentice 
vw L. & N. EB. Ry. (1925), 18 Ry. & Can. Tr. 
Cas. 177. 

1337a. ——- ———.}—PrentTicE Brorners, Lip. 
® LONDON & NorTH EASTERN Ry. Co., No. 
1166a, ante. 


1337b. Terminal charges not In fact made. ]— | 
Appcts. carried on business as_ timber 
merchants at a private siding about half a | 
mile from resps.’ station at R. They made | 
no use of the station for their traflic. On an 
application to reduce the rates on appcts.’ 
traffic on the grounds (1) that they were 
excessive, inasmuch as they were the same as 
those charged for similar traffic which made 
use of the station at R., & (2) that the rates 
in fact included charges for the use of the 
station, & resps. were not entitled to make any 
charge over & above the charge for con- 
veyance:—Held: (1) the conveyance of 
appcts.’ traftic started from or ended at a 
siding in the R. station, & resps. were entitled 
to charge for any services prior or subsequent 
to such conveyance, & such services were in | 
fact rendered & the charges were not excessive. | 
(2) The ct. will not infer that station terminals | 
are being paid simply because a siding rate 
& a station rate are the same in amount. | 
It is only open to the ct. to do so when com- 
parable traffics are passing from the station | 
& the siding under such rates.—DLxon 
(T. & M.) Lip. v. LONDON, Mipnann & 
ae Ry. Co. (1924), 18 Ry. & Can. Tr. 
as. 46. 


1342. Add. Annotation :—As to (1) Consd. G. W. | 
t 





——— ee 


——— 


Ry. v. Laing (1922), 39 T. L. R. 93. 


1349. Add. Annotation :—As to (2) Refd. Dixon 
it & S. Ry. (1924), 18 Ry. & Can. Tr. 
as. 46. 


1349a. Application for increase — Before | 
*‘ appointed day ’°——1921 Act, s. 60.]—The | 
Railway Rates Tribunal has jurisdiction under 
the proviso to the above sect. to entertain, | 
prior to ‘the appointed day” to be fixed | 
under that Act, an application by a private 
siding owner for an increase in a rebate allowed 
him & for a consequent reduction in charge, | 
& that jurisdiction is not qualified or excluded 





PART X. SECT. 11, SUB-SECT. 8. long-standing voluntary tol] fe sought. | CoUnciL vo, GRAND TRUNK 8& Can ipian 


Annotations + Apia: British Hav Traders’ Assocn. v. L. M. & 
8S. Ry., L. & N. E 
British Industries Federation v. Same staee 
Can. 'I'r. Cas. 169  Refd. Paul vw. L. & N. K Ry. (1927), 
19 Ry. & Can. Tr. Cas 8328. 


1364. Add. Annotation :—Refd. Tate & Lyle uv. 


Vol. ViiI.—Carriers. Cases 1881a—13877a. 


by the provisions of sect. 61 of the above Act, 
as to charges in connection with private 
sidings, the expression ‘‘ charges’ in sect. 60 
including not only gross charges, but also the 
net charges payable by a trader after allowing 
for any rebate to which he may be entitled.-— 
BRITISH EXTRACTING Co., 'D., BRITISH 
Soap Co., Lrp., & BRITISH CREAMERLES, LTD. 
v. LONDON & NorkTH BASTERN Ry. Co. (1925), 
18 Ry. & Can. Tr. Cas. 102, C. A 


- Ry, Southern Ry. & G. W. Ry., 


L. & N. EL Ry. & L. M. & S. Ry. (1926), 
43'T. L. R. 131. 


1873. Add. Anvnotation :—Consd. He Standard 


Charges (Collection & Delivery) (1925), 19 
Ry. & Can. Tr. Cas. 63. 


Se ee eee wer 


Secr. 12 —REDUCTION OF RATES 
(Vol. VITL., p. 217). 


1377a. Who may apply for-—-Trader ‘‘ interested ”’ 


—Warehouseman & forwarding agent.|-— 
Appets., who were warchousetmnen & forward- 
ing agents at Trafford Park, Manchester, & 
who had unsuccessfully applied to the Rail- 
way Comrs. in respect of an alleged undue 
preference founded on the same facts, apphed 
tor a reduction in a rate of 100s. Td., formerly 
107¢., charged upon cigarettes consigned in 
two-ton lots from their Trafford Park ware- 
house, which was near to, but outside, the 
Manchester Docks, to Kang’s Cross, London, 
upon the ground that the corresponding 
rate from Lis erpool was 5 by. 6d., provisionally 
reduced to 50s. ‘The lower rate waar also 
charged) ou similar traffic consigned from 
Manchester Docks, while the higher rate was 
the ordinary Manchester town rate. Appcts. 
contended that where traffic as to which the 
conditions were in all respects ahke is sent 
from twu places A. & DB. in the same district 
to the same destination, the same railway co. 
shall not charge a higher sum from A. than 
trom 33., undess the distance ot the destination 
in the case of A. is greater than the distance 
in the case of i., provided that the rate in 
the case of A. is a productive rate. ‘They 
admitted that conditions could not be treated 
as in all respects alike, if in the one case there 
was competition which did not exist in the 
other. Heaps. objected that appcts. were 
not interested traders within 1921 Act, s. 60, 
& that the rate complained of, which was the 
ordinary Manchester town rate, was reason- 
able:—-Held: (1) while something in the 
nature of a direct interest must be shown, 
the interest of appcts. in the above Charges 
was sufficiently direct to entitle thei to 
prosecute these proceedings ; (2) in deciding 
what was a reasonable rate to be charged 
to appets., regard should be had to the 
following considerations: (a) that it was not 
enough for a trader to show that without a 
reduction in rate he could not ¢a on a 
particular branch of his business; (b) that 
when railway cos. declared that in their own 


— Long-stand . | the onus is on the carrier to catablish | Pacieic Ry. Gos, (Mink Harr € \=1) 
tary ot Where an ica ee seria its reasonableness.—NATIONAL DasHy | (1919), 26 Can. Ry. Cas. 112 CAN. 
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18776. 


interests they could not grant facilities or 
reductions in rates, it would not be right for 
that ct. to compel them to adopt such a 
course of business unless appcts. showed that 
the railway cos. were mistaken; (c) that it 
was not intended by 1921 Act to establish 
the principle of equal mileage rates for all 
places & the consequent adoption of excep- 
tional rates based on competition by water 
or road as the staridard for all rates whether 
such competition existed in other places or 
not, & therefore that the existence of a low 
exceptional rate, not being in fact an undue 
preference, while a fact to be considered, was 
not alone a sufficient ground for ordering the 
reduction of a rate for goods in competition 
with those having the benefit of the low rate ; 
(3) applying the above principles & taking 
all the circumstances into account, epee. 
should be allowed a rate of 72s. 6d subject 
to any general revision of rates.—PoRT oF 
MANCHESTER WARDHOUSES, LTD. v. CHESHIRE 
LINES COMMITTEE, GREAT CENTRAL Ry. Co., 
& GREAT NORTHERN Ry. Co. (1922), 17 Ry. 
& Oan. Tr. Cas. 95. 


1877b. Grounds for ordering—Necessity for prima 


facie case.]—Oonfectionery in bottles & jars 
was carried by the railway cos. originally at 
co.’s risk, & subsequently under certain 
agreed packing conditions. In 1920 the cos., 
without making any reduction in rates, 
refused to carry confectionery packed as 
above except at owner’s risk, « wing to the 
heavy proportion of claims against them for 
damage. They continued to carry con- 
foctionery not contained in bottles & jars at 
co.’8 risk. Upon an application for a reduc- 
tion in the rates for confectionery when con- 
tainod in bottles & jars :—Held: (1) an appct. 
for a reduction in rates must make a prima 
Jacie case for the same ; (2) such a case had 
been made upon the above facts; (8) the 
cos. were not precluded from making special 
conditions by reason of the fact that they for 
some time had carried the above goods 
without conditions ; (4) while certain losses 
in respect of confectioncry not contained 
in bottles & carried at co.’s risk were borne 
by the cos., which losses did not arise in 
the case of confectionery in bottles carried 
at owner's risk, the saving to the cos., e.g. 
4 or 5 per cent., was not sufficient to justify 
a reduction in rate-—MANUFACTURING CON- 
FECTIONERS’ ALLIANCH, INCORPORATED v. 
OALEDONIAN Ry. Co. (1922), 17 Ry. & Can. 
Tr. Oas. 185. 


J}—PortT oF MANCHESTER WARB- 
HOUSES, Lrp. v. CHESHIRE Lines COMMITTEE, 
GREAT CENTRAL Ry. Co. & Great NORTHERN 
Ry. Co., No. 1877a, ante. 





1877d. ——— Experimental rate.)—Upon an appli- 


cation for an experimental reduced rate of 
40a. per ton for flax straw in full train loads 
for a transit of approximately 209 miles, 
resp. railway cos. offered for a period of five 
months a rate of 459., plus siding haulage 
charge. The ordinary class rate was 88s. 2d., 
less 123 per cent. Similar traffic was being 
carricd to the same destination from places 
forty or fifty miles away at approximately 
the same rate as that offered :—Held: the 
rate should be 458. Qu.: whether the 
Tribunal ought to take into account the 
possibilty that an experimental rate will 
result in bringing a large future traffic.— 
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Cases 1377a—1377f. HINGLISH AND Empire Dicrst SuPppLEMENT. 


MARSH v. GREAT EASTERN & GREAT WESTERN 
Ry. Cos. (1922), 17 Ry. & Can. Tr. Caa. 129. 


1877e. —— Removal of flat-rate additions 


imposed by Minister of Transport.}—Upon 
applications to remove flat-rate 

ditions to the rates on appcts.’ traffic 
which had been imposed by the Minister of 
Ha in exercise of his powers under 

inistry of Transport Act, 10919 (c. 50), 
s. 8 (1) (c):—Held: (1) the ct. would not 
assume that the Minister was wrong in im- 
posing such flat-rate additions ; (2) it was not 
competent to the ct. to remove such flat-rate 
additions on the ground that the reasons 
given in support of their imposition by the 
former Rates Advisory Committee were not 
applicable to appcts.’ traffic; (3) the rates 
on ap .” traffic were not excessive, notwith- 
standing that the percentage increase resulting 
from such flat-rate additions was greater on 
traffic carried at low rhileage rates than on that 
carried at higher mileage rates, & that larger 
reductions in rates had been given to blast 
furnace than to appcts.’, i.¢., coal, traffic. 

(4) A rate is not necessarily excessive because 
& railway co. are not handing back on balance 
to the traders all the savings that they are 
making in reduced expenses.—_MONMOUTHSHIRE 
& Sour WALES COAL OWNER’S ASSOCN. v. 
GREAT WESTERN Ry. Co., MONMOUTHSHIRE 
& SournH WaLEes COKE OvENS & BYE-PRO- 
DucTS WoRKS ASSOCN. v. SAME, SOUTH WALES 
Patent FurEL MANUFACTURERS’ ASSOCN. v. 
Same (1923), 18 Ry. & Can. Tr. Cas. 1. 


13772. ——— Reductions granted to other interests. } 


—Upon an application for the removal of a 
flat-rate increase of 2d. per ton, being part of 
a larger increase which originally been 
imposed on appcts.’ traffic in coal, coke & 
patent fuel in accordance with a second general 
revision of rates directed by the Minister of 
Transport which had since been voluntarily 
reduced by resps., the following grounds were 
relied upon by appcts. in support of their 
case: (1) that a greater proportionate re- 
duction in rates had been given to the traffic 
of certain admittedly necessitous industries 
than to their traffic; (2) that their traffic, & 
in particular their short distance traffic, had 
increased in density since the above increase 
in rates, thereby producing an exceptional 
profit for resps. ; & (3) that they apprehended 
in the future an intensive foreign competition 
which a reduction in railway rates would 
assist them to meet:—Held: (1) the re 
ductions in rates granted by resps. to the 
traffic of other industries were justified & 
did not establish a case of hardship or injustice 
to appcts.; (2) while it was doubtful as to 
how far the increase in coal traffic had resulted 
in increased profit to resp. cos., the period of 
prosperity in appcts.’ e which was mainly 
due to the abnormal Eyropean political 
situation was passing away ; (3) in an applica- 
tion for a reduction of a rate under 1921 
Act, s. 60, the onus lay upon an appct. to 
show the existence of some element of unfair- 
ness or of hardship amounting to unfairness, 
& appcts. had not disch that onus by 
alle; that a reduction in rates would assist. 
— G ASSOCN. OF GREAT BRITAIN v. 
LONDON, Mipitanp & SoorrisH, LONDON & 
ritchie EASTERN, GREAT WESTERN, & 


Vol. Vill.—Carriers. Cases 1877f—1449. 


should be reduced & placed on the same basis 


Byg-Propucr PiLant (OWNERS) v. SAME 
as the rates for oilcake & meals, which were 


(1924), 18 Ry. & Can. Tr. Cas. 14. 





Annotation :—Generally, Mentd. Dixon v. L. M. & S. Ry. in Class 3 of that classification :—7lcld : there 

P Pll 18 Ry. & Can. Tr. Cas. 46. l was no evidence that the rates complained of 

Tig. ——— Abolition of free storage facilities.|— were ubjust or unreasonable except by com- 

Appcts., the owners of a warehouse at Trafford paring them with the troatment of another 

Park, Manchester, claimed that a rate of article in another class, & the ct. had not 

10s. 11d. per ton for sugar from Liverpool wer at that stage to alter the classification.—- 

to their private siding at Trafford Park, ATIONAL ASSUCN, OF CORN & AGRICULTURAL 

being the same amount as the corresponding MERCHANTS vp. LONDON, MIDLAND & SCOTTISH 

rate from Liverpool to resp. co.’s Oldham Ry. Co., Crosrieitp’s Om & Cakn (Co.,, 

Road station at Manchester, should be re- Lrp. v. Lonpon, Mipuanp & Scorrisu Ry. 

bees by an amount ef he to the cost incurred Co. (1925), 18 Ry. & Can. Tr. Cas. 97. 

Lidia PA go nal inela ae erate 18771. mag Groep raiee| OP (Jon) & 

moda eee . : Sons. Lrp. v. LONbon ORTH KASTRRN 
days’ free warehousing, at their Manchester Ry. Co. (1927), 19 Ry. & Can. Tr. Cas. 191. 


station. No sugar had been consigned by rail 
to appcts.’ warehouse, nor was there any | 1877). Burden of proof—On applicant.|— MINING 


evidence that any trader desired to consign ASSOON. OF GREAT BRITAIN v. LONDON, 
sugar to it. Prior to the war resps. had given | Miptanp & Scorrish, LoNpDoN & Nortru 
fourteen days’ free storage at Manchester EASTERN, GREAT WESTERN, & SOUTHERN 
for sugar in view of similar free accommoda- Ry. Cos., & OHNSHIRE Linns COMMITTEE, 
tion provided by competing water-carricrs NATIONAL ASSOCN, OF COKE & Byu-PRopUCT 
from Liverpool to Manchester. This facility PLANT (OWNERS) v. Samu, No. 1377f, ante. 
having been withdrawn by resps., they had | 1877k. —— ———.]—Ensw VaALp Stern, Inon 
lost as a result a large part of their sugar & CoaAL Co., Lrp. v. LONDON, MIDLAND & 
traffic from Liverpool to Manchester, «, | Scotrisn Ry. Uo. (1927), 19 Ry. & Can Tr. 
therefore, as from Nov. 1923, had restored the , Cas. 207. 


tecuiy cete acts beat atria eager gia = 13771. Power of railway company during transi- 
jurisdiction to abolish the facility of free tional period until ‘‘ appointed day ’’—To 
storage, there was no evidence that the raise reduced rates.)—Under 1921 Act, . 60, 
10s. 11d. rate to Trafford Park was un- the rates in arses a ine pe 16, 1921, are 

, maximum rates, 10 railway cos. are 
reasonable or excessive, & there was no entitled to reduce them, & to raise them 








PO the cotreapoodiny rete ty Olden Mow | —-«#gain without applying to the Mtailway Rates 
station: was unreascunble: hecaiuse the dabler Tribunal, if by 60 doing they do uot exceed 
included free storage at that Biiog thecal | the masimum.—TATe & LYLE, Lrp. v. 
oF MANCHESTER WAREHOUSES, Lrp. v. LONDON & Nortn KASTERN Ry. Co. & 
LONDON. MipLAND & SCOTTISH Ry. Co. (1925) | LONDON MIpLAND & Scorrisn Ry. Co. 
18 Ry. & Can. Tr. Cas. 81. mae | (1926), 43 7. L. RR. 1384; 71 Sol. Jo. 82, IL. L. 
rates on molasses intended to be used for 1323c, ante. 

cattle feeding which, with certain exceptions, Charges for detention.)|—See No. 1326a, 
was in Class 1 of the 1891-2 classification, ante, 


Part Xl—Remedies of and against Carriers. 


1389. Add. Annotation :—Apld. R. v. Harding ! 1398. Add. Annotation: --Asto(1)Reta. Pennington 


(1929), 46 T. L. R. 105. v. Rehance Motor Works, [1923] 1 K. B. 
: ; 127. 
1900. 105), 8 nt kB eae, Cake ® Simmons | 1449. Add. Citation :—91 L. J. K. B. 39. 

: OCG ty © : Add. Annotations :—Refd. Anderson v. Equit- 
1397. Add. Annotation :—Mentd. National Pro- able Life Ausce. Soc. of the United States 
vincial & Union Bank of England v. Lindsell (1926), 134 L. T. 657; Dexters ». FL Crest 

(1921), 91 1. J K. B. 196. Oil Co. (Bradford), [1926] 1 K. B. 348. 
PART XL SECT. 1, SUB-SECT. 2. 1D. L. RR. 817, 35 GC. RC. 3333 63 | route— Owner hanng pald daraage to con- 
ab. Goods carried under approved btu | O. L. R. 341.— CAN. rete oe ridin tok Haare bag 

+] 1 ae 

Co nee Oy een | PART XI. SECT. 1, SUB-SECT. 4.— | —Held: he had parted with ail’ bis 
New Yor« AL RY. Co. vo. A. (8). rights to obtain damages from the 
Ex1ioTt (N.8.), {1928} 2 D. L. R. 973; st. Payment for services rendered — Ee nae Tieae ih LD ec re 
34 Can. Ry. Cas. 246.—CAN. Towing damaged moter car.|—TEKRY the goude en route did not deprive the 


ac. Agreement as to freight charge— | ¥. AUTOMOBILE OWNERS ASHOON., latter of his tl 

ght of action agalnet the 
al tet tek cheroce according NO eee earrier.—Forp Movok (oO. ¢. UNION 
to Y.}--NEW YOrK cae Ry. Co. PART XI. SECT. 2, SUB-SECT. 1. need ais De OAM R. 265; 11924) 
v. FOanPH DOoLAN & Sons, Lrp., [1929} sx. Consignee—-Damage to goals cn Oe ar ‘ : 
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Cases. 1— 28a 


1. 


la. 
2. 


fe) 


1 vi. 
1914, 8. 8(5).]—The word “*charitabie” 


ENGLISH anp Emprre Digest SUPPLEMENT. 


CHARITIES. 
Part 1.—Charitable Purposes. 


Add. Annotations : — As to (1) Consd. Jack- 
son’s Trustees v. Lord Advocate (1926), 10 
Tax Cas. 460. Folld. Re Williams, Public 
Trustee v. Williams, [1927] 2 Ch. 283. Refd. 
R. v. Income Tax ome Comrs., Ez p. Rank’s 
Trustees (1922), 127 L. T. 651; Jackson v. 
Voss, [1923] 2 K. B. 357; Brighton College 
v. Marriott (1924), 689 Sol. Jo. 229; I. R. 
Comrs. v. Glasgow Musical Festival Agssocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Technical College, Galashiels » I. R. Comrs. 
(1926), 11 Tax Cas 139; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1920] A. ©. 142. As to (2) Consd. 
A.-G. v. National Provincial Bank, [1924] 
A. C. 262; Verge v. Somerville, [1924] A. C. 
406; Chesterman v. Federal Taxation Corar. 
(1025), 42 I. L. RR. 121; RR. v. Income Tax 
Special Coinrs., £7 p. Teadmasters’ Conference, 
Same v. Same, kx p. Incorporated Assocn. of 
Preparatory Schools (1925), 41 T. I. R. 651; 
Jackson's ‘Trustees v. Lord Advocate (1926), 
10 Tax Cas. 460; I. R. Comrs. v Yorkshire 
Agricultural Soc (1027), 44 T DL BR. 59. 
Apld. General Medical Council+ TI, 1. Comrs., 
English Branch Council of General Medical 
Council v. Same (1925), 97 L. J. KK, B. 578. 
Distd. Geologists’ Assocn. v. 1. R. Compr. 
(1928), 11 Tax Cas, 271: Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Oh. 557; 
Hunter (Suv CG. 3H.) (1922) “C" Trust, 
Trustees ov. F. 2. Comrs. (1029), 14 Tax Cas. 
427. Consd. Girls’ Public Day School Trust 
1 Mreaut (1980), 99 1. J. K. B. 643. Refd. 
Barber v. Chudley (1922), 92 1. J. K. B. 
7113; R.v. Income Tax Special Comrs., La p. 
Rank’s Trustees (1922), 127 1. T. 6513; Re 
JIummeltenberg, Beatty v. london Spiritual- 
istic Alliance, [1923] 1 Ch. 237; Re Ludlow, 
Bence-Jones v. A.-G. (1923), 93 L. J. Ch. 30; 
Rte Shakespeare Memorial Trust, Lytton v. 
A.-G., [1923] 2 Ch. 898; Re Gray, Todd v. 
Taylor, [1925] Ch. 862; I R Comrs vz. Falkirk | 
Temperance Oafé Trust (1928), 11 Tax Cas 
853; I. R. Comrs v Glasgow Musical Festival 
Assocn (1926), 11 Tax Cas. 154; 1 R Comrs 
v Peeblesshire Nursing Assocn. (1926), 11 
Tax Cas 335; Scottish Woollen Technical 
College, Galashiels v. I. R. Comrs (1926), 11 
Tax Cas 139; Re Hood, Public Trustee v. 
Hood (1930), 148 L. T. 691; Luipaard’s Vlei 
Estate & Gold Mining Co. 1. I. R. Comrs., ! 
[1930] 1 K. B. 593. Generally, Mentd. Martin | 
v. Lowry, Martin v. 1. R. Comrs., [1926] 1 | 
K. B. 550. | 
————.]—— VERGE v. SOMERVILLE, No. 199b, post. | 
Add. Annotation :—Refd. Re Tetley, National 

Provincial & Union Bank of England v. | 
Tetley, [1023] 1 Ch. 258. \ 


t 


Add. Annotation :—Refd. A.-GQ. vr. London & ! 


ee: 





———— 


PART I. SECT. 1. 
Estate Duly A ssesement Act, 








8a. 


Annotation — 4a tk 


Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

~—— Motive immaterial.]—(1) Motive is im- 
material in considering whether a bequest is 
charitable. 

(2) A gift to provide a stained glass 
window in a church is a good charitable 
gift even though the motive may be said to be 
neither to beautify the church nor benefit the 
parishioners, but merely to perpetuate the 
memory of testatrix & her relatives. 

(3) Where a gift is made for a particular 
charitable purpose which is sufficiently pro- 
vided for without the gift, the gift must be 
applied cy prés.—Re KING, KERR v. BRADLEY, 
[1923] 1 Ch. 243; 92 L. J. Ch. 292; 128 L. T. 
790 ; 67 Sol. Jo. 813. 


» (3) Folld. Zte Robertson, Colin vt. 


Chamberlin, [1930] 2 Ch. 71. 


4a. 








Question for court.]—To be valid 
a charitable bequest must be for the public 
benefit, & the trust must be capable of being 
administered & controlled by the ct. The 
opinion of the donor of a gift or the creator of 
a trust that the gift or trust is for the public 
benefit does not make it so, the matter is 
one to be determined by the ct. on the evi- 
dence before it.—He NUUMMELTENBERG, 
Beatty v. LONDON SPIRITUALISTIC ALLIANCE, 
{1923] 1 Ch. 237; 92 L. J. Ch. 326; 129 
L. 'T. 124; 39 T. L. BR. 203; 67 Sol. Jo. 3138. 


Annotations :— Consd. J. RK. Comrs. v. Temperance Council 
of Christian Churches of England & Wales (1926), 136 


Apprvd. fee Grav e-Grady, Plowden vo. Lawrence, 


Is. | e 2 te 
(1929) 1 Ch. 557 


4b. 


12a. 


17. 
22. 
23. 
28a. 


P.C. 39; 134 L.T. 360; 42 T. LR. 121. 
—AUS. 





.| -Re GROVE-GRADY, PLOWDEN 


v. LAWRENCE, No. 208a, post. 

——— Beneficiaries formerly helped 
by testator.|—Re SHEPHERD, SMITHEM v. 
SHEPHERD (1921), 152 L. T. Jo. 18. 

Add. Annotation :—Mentd. Re Southerden, 
Adams v. Southerden, [1925] P. 177. 

Add. Annotation :—Folld. Re Lucas, Rhys v. 
A.-G., [1922] 2 Ch. 52. 

Add. Annotation :—Refd. Verge v. Somerville, 
[1924] A. C. 496. 

—— Trade union certified to be war 
charity—Necessity for registration under War 
Charities Aot, 1916 (c. 43).)—-The National 
League of the Blind of Great Britain & Ire- 
land, a registered trade union whose funds 
were derived from subscriptions of mem- 
bers, & gifts by the public, was certified b 
the Charity Comrs. as a charity for the blind, 
but had not been registered as a charity 
under the above Act, nor under Blind Persons 
Act, 1920 (c. 49). Applt. having been con- 
victed of having solicited & obtained money 
from members of the public:—Held: the 
League was a charity as well as a trade union, 











assocn. & if these are found to be 
charitable within Stat. Eliz. the ct. 
may hold the gift to be for charitable 


in the above sect. is to be construed in 3 il. P not source.}—In | purposes.—PERPETUAL TRUSTEE CO., 
its logal & not ita popular scnse.— | determining whether a gift to an aasoon. D. 0. ey ae ra we tas. 
CHESTERMAN t. FEDERAL Comk. OF | is a gift for charitable purposes, the ot. | N.S. W. 426; 38 N.S. W. W. : 
TAXATION, [1926] A. C,128; 95 L. J. | may inquire into the objects of the | —AUS. 
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23b. —— 


& required to be registered under both those 
Acta, & the conviction must be affirmed.— 
BARBER v. CHUDLEY (1922), 92 L. J. K. B. 
711; 128 L. T. 766; 873.P.69; 21L.G.R. 
114, D. C. 

** Oldest respectable inhabitants ’’— 
Valid.|—Testator gave the income to be 
derived from all his securities to A., for her 
life, & after her decease to ‘the oldest 
respectable inhabitants in G. to the amount 
of 5s. per week each " :—Held: the amount 
of the gift implied poverty, &, coupled with 
the use of the word “ oldest,’ implying age, 
was sufficient to render the gift a good 
charitable bequest.—Re Lucas, Ruys v. 
A.-G., [1922] 2 Ch. 52; 91 L. J. Ch. 480; 127 
L. T. 272: 66 Sol. Jo. 368. 


Annotation :—Retd. Re Roadley, lvcson v. Wakefield, [1930] 
1 Ch. 524. 


27. 


27a. 


34a. 


Add. Annotation :—Consd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 

—~—--.)—Testatrix gave the income of 
certain shares in a public co. for the education 
of children of employees of the co. & gave 
the income of further shares in the co. tor 
the bencfit of incapacitated employces, the 
income in each case to be applied by the 
governors of the co., in their discretion :— 
Held: both gifts were yood charitable 
bequests, the first being for promoting educa- 
tion & the second for the alleviation of 
poverty.—#te RAYNER, CLOUTMAN v. ReEa- 
NART (1920), 89 L. J. Ch. 8369 ; 122 L. T. 577; 
84 J. P. 61. 

Add. Annotation :—Consd. Ite Lucas, Rhys 
Vv. A.-Q., [1922] 2 Ch. 52. 

Distributing coal & making loans to 
poor & deserving inhabitants.)—'I'estator, o 
native of F., a small village, bequeathed his 
residuary estate to trustees upon trust to 
set aside £800 as a ‘* Coal Fund,” the income 
whereof was to be used for the purchase of 
coal to be distributed among such poor & 
deserving inhabitants of F. as a committce 
should think fit, & to hold the rest of his 
residuary estate as a ‘‘ Loans Fund” & to 
apply the capital & income thereof, under the 
direction of the committee, ‘‘in making 
loans to poor & deserving inhabitants of the 
parish of F. in manner hereinafter provided.”’ 
No loan was to exceed £100, repayable within 
nine years at longest. No interest was to be 
charged & no borrower to have more than 
one loan. Only one-sixth part of the fund 
was to be lent in any one year, & the borrowers 
were to be inhabitants or residents of F. not 
ahove the age of thirty-five years. Testator 
directed that ‘‘ all surplus money forming 
part of or arising from the ‘ Loans Fund’ 
over & above £6500 & not required for loans 
shall be invested by the trustees under the 
direction of the committee, but all invest- 
ments purchased shall be from time to time 
sold for the purpose of advancing the produce 
thereof in loans if & when required "’ :— Held : 
(1) the will displayed a general charitable 
intention & contained an immediate & 
effective gift of the whole of the residue to 
charity, displacing the claim of the next of 
kin; (2) the question of accumulation beyond 
the period allowed by law did not arise, the 








SN TL Ne 


posaibility of a surplus hereafter not impairing | 


the validity of the immediate gift to charity 
(3) the doctrine of cy-prés could be at once 


applied, if necessary, to any surplus income , 


349 


Vol. VItI.—Charities. Cases 23a—47a. 


after the period allowed by law for accumula- 
tion had expired.— Re MONK, GIFFEN v., 
WEnpp, [1927] 2 Ch. 197; 96 L. J. Ch. 208; 
137 L. T. 43 43 T. L. R. 256, C. A. 


Annotation :—4 a to (1) Refd. I. R. Comrs. ». Roberts Marine 
Mansions Trustees (1927), 48 T. L. R. 270. 


42a. 


45. 


46. 


47a. 








Maintenance of patients from par- 
ticular parish.]—A testator, by his will, gave 
a sum of £3,000 to his trustees upon trust for 
investment & directed that the yearly income 
thereof should be applied ‘‘ in payment of the 
expenses & maintenance of pationts from the 
arishes of” S. & S. to & at two named 
ospitals or either of them :--Hfeld: the gift 
was a trust for the relief of impotent & poor 
persons within the purposes set out in the 
preamble to the Statuto of Elizabeth & was a 
valid chamtable bequest.—He Rodney, 
IVESON v. WAKEFIELD, [1030] 1 Ch. 621; 09 
L. J. Ch. 232; 46 T. L. R. 215. 
Add. Annotations :--Apld. I RK Comrs ». 
Roberts Marine Mansions Trustees (1927), 
43 T. L. R 270 Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. 
Add. Annotations : —Consd. He Clarke, Brucey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 07. Refd. Blackwell vw. Blackwell, 
fINZO] ALC. ST. 
Nursing home-——Persons of moderate means — 
Gift charitable.|—Testator mado the fol- 
lowing gift in his will: ‘ I give & bequeath 
all the residue & remainder of my estate not 
otherwise disposed of by this iny will to: 
(a) such institution, society or nursing home, 
or nursing homes, or similar institutions as 
assist or provide for persons of moderate 
Means such as clerks, governesses & others 
who may not be able or eligible to beneflt 
under the National Health Insurance Act, 
Old Age Pensions, or other Act of a like 
character to have either surgical operations 
performed together with medical treatinent 
or medical treatment alone on payment of 
some moderate contribution; (b) the Royal 
National Lifeboat Inatitution ; (c) the Lister 
Institute of Preventive Medicine ; (d) & such 
other funds, charities & institutions as m 
exors. in their absolute discretion shall thin 
fit; & I direct that such residue shall be 
divided amongat the legatecs named in the 
poreeranns (a), (b), (c), & (d) lastly herein- 
efore contained in such shares & pro- 
paused as my trustees shall determine.’’ 
t was admitted that the objects under (b) 
& (c) were charitable. On the question 
whether the residue was validly disposed of 
by the will or fajled in whole or in part for 
uncertainty :—Held : (1) the objects included 
under paragraph (a) were charitable sinco 
the means of the recipiente would necessitate 
their being unable without the bounty of 
testator to procure the treatment of which 
they might stand in need; (2) the objects 
specified under heading (d) being for such 
indefinite charitable & non-charitable objects 
as the exors. should think fit were not 
exclusively charitable, & therefore though ae 
trust for charitable & non-charitable indefinite 
purposes indiscriminately failed by reason of 
uncertainty, this trust boing of a part of a 
fund for charitable purpuses & another part 
for non-charitable indefinite purposes the 
ct. could ascertain what the parts were. 
Re CLARKF, URacEy v. RovaL, Natioval, 


Cases 47a—73b, 


50. 


57. 
62. 
66, 
68. 


Liayespoat InetrruTion, [1923] 2 Ch. 407; 
92 L. J. Ch. 629; 1291. T.310; 39 T. L. R. 
483; 67 Sol. Jo. 680. 


Add. Annotations :—Consd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Re e- 
vost, Lloyds Bank v. Barclays Bank, [1930] 
2 Ch. 353. Refd. Geologists’ Assucn. v. 1. 1. 
Comrs. (1028), 14 Tax Cas. 271; Re Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2Ch. 173; Re Patten, Westminster Bank v. 
Carlyon, [1920] 2 Ch. 276; Re Bain, Public 
Trustee v. Ross, [19380] 1 Ch. 224. 


Add. Annotations :—Consd. Chesterman vv. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. He Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Refd. Geologists’ 
Assocn. v. I. R. Comrs. (1928), 14 Tax Cas. 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, [1929] 2 Ch. 173; Re 
Patten, Westminster Bank v. Carlyon, [1029] 
2 Ch. 276. 

Add. Annotutions:—As to (1) Refd. le 
Stiutton, Stratton v. A.-G., 41980] 2 Ch. 151, 
Ay to (2) Consd. Geologists’ Assocn. v. I. Kh. 
Coinrs. (1928), 14 Tax Cas. 271. Refd. Le 
Barclay, Gardner v. Barclay, Steuart v. Bar- 
clay, [1920] 2 Oh. 173. As to (2) Refd. Ic 
ea Public Trustee v. Ross, [1030] 1 Ch. 
224. 

Add Annotation :—As io (2) Apld. Re Gray, 
Todd v. Taylor, [1925] Ch. 862. 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Refd. Brighton College v. 
Marriott (1924), 69 Sol. Jo. 229. 


Add. Annotations :—Apld. Re Wood, Pubhe 
Trustee v. Llood (1930), 143 L. T. 601. Refd. 
I. Kt. Oomrs. v. Temperance Council of 
Christian Churches of Hngland & Wales 
(1926), 186 L. T. 27. 


Advancement of Christian principles.]—lI. 
died on July 12, 1022, having made his will 
on May 24, 1021, in which he directed that 
the residue of his estate, about £13,000, 
should be paid to certain persons to be held 
by them upon certain trusts as follows: 
‘“ Whereas | believe in the universality of the 
Christian rehgion & that the remedy for the , 
unrest & disorders of the body pee will be | 
found in the application of Christian prin- 
ciples to all human relationships. & 
whereas | believe the drink traffic to be one 
of the most subtle & effective forces in 
preventing the successful application of these 
principles & I therefore hope & trust that 





-active steps will be taken to minimise & 


ultimately extinguish this enemy of my 
country’s welfare. Now therefore I declare 
it to be my wish that my general bene- 
ficiaries shall hold the whole of my residuary 
trust estate together with the income thereof 
in spreading the Christian principles before 
mentioned & in aiding all active steps to 
minimise & extinguish the drnk trailiic.” 
The public trustee issued a summons to have 
it determined whether that gift in the will 
constituted a valid charitable trust or 
whether the gift so far as given for the | 


69. 


78a. 


78b. 


PART I. SECT. 8, 8UB-SECT. 4. 
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minimising of the drink traffic was not 
charitable & therefore the whole gift was 
invalid & the next of kin became entitled. 
The judge held that the gift was a good 
charitable gift. On appeal by the next of 
kin :—Held: the first recital in the gift was 
the dominant clause showing that the main 
object was the advancement of Christian 
principles with a suggestion as to a particular 
method by which the advancement could be 
furthered & that method was subsidiary & 
ancillary, therefore the whole gift was a good 
charitable gift, being one for the advance- 
ment of Christian principles.—Re Hoop, 
PuBiic TRUSTEE v. Hoop (1930), 143 L. T. 
691; 46 T. L. R. 571; 74 Sol. Jo. 549, C. A. 


Add. Annotations :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258; Geologists’ Assocn. 
v. I. R. Corrs, (1925), 14 Tax Cas. 271. 


Trust to erect national theatre—& revive 
English classical drama—Valid.]—(1) The 
Shakespeare Memorial Trust was established 
to erect & endow a Shakespeare Memorial 
National Theatre, with the object of per- 
forming Shakespeare’s plays, reviving English 
classical drama, & stimulating the art of 
acting :—Held: the trust was a good charit- 
able trust, on the ground either that the 
objects were for the advancement of education 
or that they came within the class of purposes 
beneficial to the community other than by 
way of the relief of poverty or the advance- 
ment of education or religion referred to by 
LorpD MACNAGHTEN in Income Tax Special 
Purposes Comrs. v. Pemsel, [1891] A. C. 531. 

(2) At the time when a donation of 
£70,000 was made to the charity, part of 
which was applied by the charity in the 
purchase of a site for the theatre, no annual 
subscription had been received, but within 
only nine days of that time the first annual 
subscription was received. On the subse- 
quent sale of the site, the question arose 
whether, in those circumstances, the consent 
of the Oharity Comrs. was pguiree to the 
sale by the charity:—Held: notwith- 
standing that in the inception of ite formation 
it was contemplated that the charity should 
be supported by annual subscriptions as 
well as by income from endowment, & not- 
withstanding that there was an _ interval 
of nine days only between the donation & the 
first of the annual subscriptions, the charity 
was not at the time when the donation was 
received a mixed charity within 1853 Act, 
s. 62; & as it was, therefore, not exempted 
from the jurisdiction of the Charity Comrs., 
their consent to the sale by the charity was 
required.— He SHAKESPEARE ORIAL 
Trust, Lyrron (EARL) v. A.-G., [1923] 2 Ch. 
889; 92 L. J. Ch. 561; 130 L. T. 56; 39 
T. L. R. 610, 676 ; 67 Sol. Jo. 809. 


a cgi to provide sweets—-For all children 
within parish—Not confined to those attending 
school—Not valid.}—Testator by his will, 
after leaving money for prizes for the best- 
conducted school children in the parish, left 
money to provide ‘‘ a pennyworth of sweets 
each for boys & girls below the age of 
fourteen resident within the parish,’’ & he 


—ee owe 








7 = he ees ny Lhe of better relations between employers d& employees—Vealid.}-—Re COBBETT (1921), 17 
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directed that the income of the residue of his 
estate should be applied in awarding annual 
rizes to residents for the best-kept gardens 
cottages :—Held: since there was no 
provision as to the gift of sweets bein 
confined to children who had attende 
school, that gift was not charitable & was 
void, but the gift to provide prizes for the 
pe ete gardens & cottages was a good 
charitable gift as it was one for the benefit 
of the community.—Re PLEASANTS, PLEAS- 
ANTs v. A.-G. (1923), 39 T. L. R. 675. 
Annotation :—Retd, I. R. Comrsa. v. Yorkshire Agricultural 
Soc., {1928} 1 K. B. 611. 
7E. Add. Annotations :—Apprvd. Chesterman v. 
Federal Taxation Comr. (1925), 42 T. L. R. 
121. Apld. Re Williams, Public Trustee v. 
Williams, [1927] 2 Ch. 283. Consd. Geologists’ 
Assocn. v. [. R. Comrs. (1928), 14 Tax Oas. 
271; Re Barclay, Gardner v. Barclay, 
Steuart v. Barclay, (1929] 2 Ch. 173; Me 
Prev ost, Lloyds Bank v. Barclays Bank, [19380] 
2 Ch. 383. Refd. Re Patten, Westminster 
Bank v. Carlyon, [1929] 2 Ch. 2786; Ae Bain, 
Public Trustee v. Ross, [1930] 1 Ch. 224. 


J—Testator by his will, wherein he 
described himself as a Clerk in Holy Orders, 
gave all his property to the Public Trustee 
upon trust for investment. He then directed 
that the income should be paid to the Bishops 
of the dioceses of St. D. & B., the rector of 
L. & the vicars of two other parishes & their 
successors, together with a layman appointed 
by the conference of each of those dioceses, 
whom he nominated administrative trustces. 
After stating that his wife left her interest in 
certain property to him to be used as he 
wished, but for preference for Church pur- 

ses, testator, in expressed accordance with 

er wish, by clause 3, devised all he should 
die possessed of as a fund for assisting the 
education of candidates for Holy Orders in 
the Church of England, to be administered 
by the trustees. Clause 12 contained the 
following proviso: ‘If for any sufficient 
reason, whether disendowment may or may 
not have taken place, the trustees decide that 
the interests of the Church could be better 
served by any changes in the method of 
administering, or even in the object to which 
the fund is applied under my will, such change 
or changes may be made with the several 
consents expressed by a ney aed of the 
Diocesan Conferences of B. St. D.” :— 
Held: the objects to which the trustees 
were, by clause 12, spay alee to change the 
application of the fund were not other than 
charitable objects & were religious objects 
in the interests of the Church as an organisa- 
tion existing for the instruction & edification 
of the public, & the gift in clause 3 was a 
valid charitable gift.—Re WILLIAMS, PUBLIC 
TRUSTEE v. WILLIAMS, [1927] 2 Ch. 283; 96 
me Ch. 449; 187 L. T. 477; 71 Sol. Jo. 

Annotation :-—Reld. Re Bain, Public Trustee v. Koss, [1930] 

1 Ch, 224. 

78. Add. Annotations :—Refd. Re Clarke, Bracey 

v. Royal National Lifeboat Institution, (1923) 

Fi a aie ; Re King, Kerr v. Bradley, [1923] 


79a. Benefit of Roman Catholic Church—Open to 
public—Valid.J]—{1) A bequest for the efit 


of a church belonging to a monastic order of 
the Roman Catholic Church but open to the 


75a. 





Vol. VI0I.—Charities. Cases 78h—129, 


public was not rendered invalid by Koman 
Catholic Relief Act, 1829 (c. 7). 

Testatrix by her will dated Sept. 7, 1903, 
gave the residue of all her property, after the 
death of G., to whom she had given a hfe 
interest, in the following terms: “To 
the Superior of the Jesuit Ohurch of 
the Immaculate Oonception, Farm Streot, 
London, to the Superior of that Church at 
the moment of the legacy falling due, & 
failing him to any other representative 
Father of the Order of the Society of 
Jesus...” :—Held: tho gift was to this 
Superior upon trust for the benofit of the 
church at Farm Street as he might in his 
discretion think fit; & this was a valid gift. 

(2) Testatm:x died in 1910, & G. dod 
in 1928. ‘The Superior of tho Church of 
the Immaculate Conception, Farm Street, 
London, was not the same person at the death 
of testatrix as at tho death of G.:--Held: 
the gift was a valid gut to the Superior at 
the moment of G.’s death absolutely.-- 
Re BARCLAY, GARDNER v. BARCLAY, Srevanr 
v. Banc.ay, [1929] 2 Ch. 178; 08 L. J. Oh. 
410, 141 L. T. 447; 46 7T. L, R. 406, C. A, 

ainnofation = Cicnerally, Refd. He Stratton, Knapman v 
A.veGs. (1030), 47 T. Le 2. 82. 
82. Add. Annotation :—-Refd. Re Tetley, National 
Provincial & Union Bank of Itngland v. 
Tetley, (1923) 1 Ch. 268. 


89. Add. Annotations :—Aa to (1) Apld. Geolo- 
gists’ Assocn. v I. R. Comrs. (1928), 14 Tax 
(las. 27]. Consd. Re Bain, Public Trustee 
v. Noss (1029), 46 I. L. R. O17, = Refd. Be 
Willams, Publit Trustee v. Williams, [1927] 
2 Ch, 283. 

Add. Annotation :—Cenerally, Refd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 


Add. Annotation :—Refd. Ke Hummelten- 
berg, Beatty v. London Spiritualistic Alliance 
(1923), 92 L. J. Ch. $20. 


Add. Annotations :—Consd. Ite Barclay, 
Gardner v. Barclay, Steuart v. Barclay, [1929] 
2 Ch. 173. Refd. Blackwell v. Blackwell, 
(L029) A. ©. 318. 

_—_— Invalid.] —WALPooL’s 
(1849), Duke, 95. 


Annotations —Consd. Adains & Lambert's Caso (1602), 4 
Co: Rep. 104b. Befd. Heath v. Chapman (1854), 2 Drew. 


114. Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 


117. Add. Annotation :—Mentd. Fe Manners, 
Manners v. Manners, [1923] 1 Ch. 220. 


119. Add. Annotations :—Refd. Blackwell v. Black- 
well, [1929] A.C. 318. Mentd. Ward v. Van 
reer Burnyeat v. Van der Loeff, [1924] 
A. ©. ‘ 


128a. ——— For benefit of church open to public — 
—Valid.}—Re Barcray, GARDNER v. BaAR- 
CLAY, STEUVART v. BARCLAY, No. 79a, arile. 


1290. Add. Annotations :—Consd. Chesterman »v. 
Federal Taxation Oomr. (19265), 42 T. L. R. 
121; Geologists’ Assocn. v. I. RK. Comrs. 

1928), 14 Tax Cas. 271; Jt Prevost, Lloyds 
Sank v. Barclays Bank, [1930] 2 Ch. 383, 
Refd. Re Williams, Public Trustee v. Williams, 
[1927] 2 Ch 283; fe Barclay, Gardner v. 
Barclay, Steuart v. Barclay, (1929}]2 Ch 17%, 
Re Patten, Westuninster Bank v. Carlyon 
[1929] 2 Ch 276; He Bain, Public Trust: 
Ross, (1930] 1 Ch. 224. 


90. 


94. 


106. 


110a CASE 
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Cases 180—210. 


130, 


135. 
137. 
156. 


157. 


1838. 


Add. Annotation :—Consd. Re Barclay, 


Gardner v. Barclay, Steuart v. Barclay, 19203 


2 Ch. 178. 


Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotation :— Mentd. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 


Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. C. 318. 


Add. Annotations :—As to (1) Consd. Re 
Clarke, dog? v. arte National Lifeboat 
Institution, [1923] 2 Ch. 407; Re Davis, 
Thomas v. Davis, [1928] 1 Ch. 225. Refd. 
Rte Tetley, National Provincial & Union Bank 
of England v. Tetley, [1923] 1 Ch. 258; Re 
piove Grady, Plowden v. Lawrence, (1929) 

1 Ch. 657; Re Hood, Public Trustee v. Hood 
(1930), 143 L. T. 691. 


Add. Annotation :— Distd. Pe ree he ee 
Truatee v. A.-G. (1929), 46 T. L. I 


196a. Shakespeare Memorial et mA of 


196. 


theatre— Revival of English classical drama— 
Valid.J—Ite SUAKESPEARE MEMORIAL Trust, 
LYTTron (EARL) v. A.-G., No. 73a, ante. 


Add. Annotaiion :—As to (1) Refd. Re Gray, 
Todd v. Taylor, [1925] Ch. 362. 


187. Add. Annotation :—As to (1) Folld. Ite Gray, 


Todd v. Taylor, [1925] Ch. 362. 


190a. Promotion of physical efficiency of army— 


Encouragement of sport—Vali'.]—By his 
will testator gave a sum of £3,000 to form the 
nucleus of a regimental fund for his r regiment 
“tor the promotion of sport, including in 
that’ term only shooting, fishing, cricket, 
football, & polo.’? He also thereby gave 
directions as to the management of the 
fund. Later in the will he directed the 
payment of a further sum of £2,000, in the 
events which happened, ‘‘to the aforesaid 
Spoiting Fund ’’ to be held upon the same 
terms as the former legacy :—Held: the 
gifts were gifts for the purpose of promoting 
the physical efficiency of the army, & were 
vahd charitable gifts.—He Gray, Topp v. 
TaYLor, [1925] Ch. 362; 04 L. J. Ch. 430; 


aOR L. T. 680; 41 T. L. R. 835; 69 Sol. Jo. 
annslalink s—Consd. I. 8. Comrs. v. Yorkshire Agrioultural 


soo., 11928) 1 K. B. 611 
Bae ar cadet of soldiers—Atter war service— 


alid.J—(1) A valid charitable trust may 
exist although in its administration the 
benefit is not confined by the donor to the 
poor to the exclusion of the rich. 

A resident in New South Wales bequeathed 
his residu estate ‘‘ unto the trustees for 
the time being of the ‘ Repatriation Fund’ 
or other similar fund for the beneflt of the 
New South Wales returned soldiers.”” <At the 
date of the will, & of testator’s death, there 
was established under statutes of the Com- 
monwealth of Australia a repatriation fund 
for Australian soldiers generally, but there 
was no repatriation fund, or similar fund, 
for New South Wales soldiers :—Held: 
(2) the gift created a valid charitable trust ; 


— 





(3) the trustees of the C nines diate h 


statutory repatriation fund were not trustees 


of the charity, & the settlement of a scheme | 


had been rightly directed.— VERGE v. SOMER- 
VILLE, [19024] A. C. 496; 1381 L. T. 107; 
40 T. L. R. 


279; 68 Sol. "Jo. 419; sub nom. | 


ig are 
. R. Com 


ENGLISH AND Empire Digest SUPPLEMENT. 


VERGE v. SOMERVILLE, A.-G. FOR AUSTRALIA 
v. acta 93 L. J. P. C. 173, P. C. 


—As to (2) Refd. General Medical Council t. 
TS., lish Branch Council! of gt Medical] 


Boocere ame 1928), 97 L. J. K. B. 


201. 
205. 


206. 


208. 


208a. 


210. 
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Add. Annotation :—Consd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotations :—As to (1) Consd. Adamson 
v. Melbourne & Metropolitan Board of Works, 
[1929] A. C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotations :—As to (1) Dbtd. Re Hum- 
meltenberg, Beatty v. London Spiritualistic 
Alliance, [1923] 1 Ch. 237. Consd. I. R. 
Comrs. v. Yorkshire Agricultural Soc. (1927), 
447T.L. R. 59; Re Grove-Grady, Plowden t. 
Lawrence, [1927] 1 Ch. 557. As to (2) Refd. 
I. KR. Comrs. v. Temperance Council of 
Christian Churches of England & Wales 
(1926), 136 L. T. 27. 


Add. Annotation :—As to (2) Expld. & Distd. 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. 

If beneficial to community.]— 
Testatrix, who died in 1925, by her will gave 
her residuary estate to her trustees to form 
a trust for the founding, establishing & main- 
taining of a charitable institution to be called 
the ‘‘ Beaumont Animals’ Benevolent Nociety ”’ 
under such rules & regulations & under such 
committee of management not exceeding ten 
members & otherwise in all respects as her 
trustees should in their absolute discretion 
think fit, & having regard to her wish that 
the expense of management should be kept 
as low as possible ; ; provided that all members 
of the committee & of the governing body & 
all officials of the said society should be & 
always have been declared anti-vivisectionists 
& opponents of all sport involving the pursuit 
or death of any stag, deer, fox, hare, rabbit, 
bird, fish, or any other animal, & to have for 
its objects (a) the acquisition of land, per- 
mitted by a judge of the Ch. Div. or the 
Charity Comrs., for the provision of refuges 
for the preservation of ‘‘ all animals, birds or 
other creatures not human’’; (0) the dis- 
tribution of any part of the yearly income of 
the trust fund amongst such societies or 
homes for the benefit of animals generally 
or for the benefit of individual cases British 
or foreign as the committee of the ‘‘ Beau- 
mont Animals’ Benevolent Society" might 
think fit; (c) the founding, establishing, 
endowing, supporting, maintaining or pro- 
viding of hospitals or homes for animals in 
Great Britain having no declared vivi- 
scctionist upon the governing body or bodies 
thereof or In any way connected with the 
management thereof :—Held: although a 
trust in etuity for animals might be a 
good charitable trust if in its execution there 
was necessarily involved a benefit to the 
community, yet where that element was 
wanting, the trust would be bad; _ there- 
fore, trusts in the present case not having been 
shown to be for purposes beneficial to the 
community they were not good & valid 
charitable trusts.— Re GROVE-Grady, PLow- 
DEN v. LAWRENCE, [1929] 1 Ch. 557; 98 
L. J. Ch. 261; 140 L. T. 659; 45 T. L. R. 
261; 73 Sol. Jo. 158, C. A. 
Add. Annotation: —-Consd. Re Tetley, 
National Provincial & Union Bank of England 
v. Tetley, [1923] 1 Ch. 258. 








212. Add. Annotation :—Mentd. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 

218. Add. Annotation :—Refd. Re Gray, Todd v. 
Taylor, [1925] Ch. 362. 


218a. Encouragement of gardening—Charitable.]} 

-——Re PLEASANTS, PLEASANTS v. A.-G., No. 
73b, ante. 

215. Add. Annotation :-—As to (2) Refd. Verge v. 


Somerville, [1924] A. C. 496. 


215a. Of Jews to Palestine—Gift to Jewish 
National Fund—Valid.}—A summons asked 
whether deft. co., the Judischer National- 
fonds, Ltd., or some other & what co. was 
referred to in the devise & bequest in the 
codicil to testator’s will of the residuary 
estate to the Jewish National Fund, & 
whether the same was a valid charitable 
gift. By a codicil to his will made in 1919 
testator who died shortly after declared : 
‘“‘whereas it is my desire that members 
of my family shall make their home in 
Palestine working & living on the land, I 
give, devise, & bequeath all the residuo of 
my cstate subject as aforesaid to the 
Judischer Nationalfonds which is one of the 
instruments of the Zionist Organisation, for 
the purpose of purchasing land there, & 
enabling such members of my family as aro 
in a direct line of descent from my father, 
who may desire, to settle in Palestine subject 
generally to the regulations & conditions that 
may be necessary for the common weal ”’ :— 
Held: the co. was beneficially entitled to tho 
fund to be applied by them so far as was 
necessary for the purpose indicated by 
testator, & as to the balance for the general 
purposes of the co.—Re ROSENBLUM, HKoOsEN- 





BLUM v. ROSENBLUM (1924), 131 L. T. 21; ; 


68 Sol. Jo. 320. 


217. Add. Annotations :—As to (1) Consd. I. R. | 


Comrs. v. Yorkshire Agricultural Soc. (1927), 
44 T. L. BR. 59. Generally, Refd. General 
Medical Council v. I. R. Comrs., English 
Branch Council of General Medical Council 
v. Same (1928), 139 L. T. 225. 

217a. Primrose League —Not a hia Fela 
trix by her will gave a leasehold house 
“to the Primrose Leayue of the Conservative 
cause to be used as a habitation in connexion 
with the league or in a manner which will 
benefit the cause ’’ :—/feld : as the gift was 
impressed with a trust & could not be suld, 
& as the league was not a charity, the gift 
failed.~-Nte JONES, PUBLIC 


TRUSTER — v. | 


Vol. VI0.—Charities. Cases 212-—~249. 


v. Bradley, [1923] 1 Ch. 243. Refd. Re 
Clarke, Bracey v. Royal National Lifeboat 
Institution, [1923] 2 Ch. 407. 


231. Add. Annotation :—Generally, Mentd. Ke 
Villar, Public Trustee v. Villar, [1929] 1 Ch. 
243. 
231a. .]—Testator gave £200 to his trustees, 
on trust to invest it & to pay the income 
thereof to a cemetery co. ‘‘ during such 
‘ganar as they shall continue to maintain & 
eep ’’ two specified graves “‘ in the cemetery 
in good order & condition with flowers & 
lants thereon as same have hitherto been 
ept by me,” & he declared that, if the 
graves should not be kept in such order & 
condition, his trustees should pay & apply 
the income in manner therein mentioned :-— 
Held: the gift was a valid gift. —Re CHARDON, 
JOUNSTON v,. DAVIES, [1928] Ch. 464; 97 
].. J. Oh. 289; 139 1. T. 261. 


237. Add. Annotation :—Mentd. Khoo Looi Leong 
v. Khoo Chong Yeok, [L980] A. O. 316. 


In memory of testatrix—Valid.] —/te 
Kina, Kerr v. Bravery, No. 3a, ante. 


240. Add. Annotation :—Apld. I. HR. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comres. v. Medical Charit- 
able Soc. for West Riding of Yorkshire 
(1926), 136 L. T. 60. 

241. Add. Annotations :— Refd. I. 1. Comrs. v. Soc. 
for Relief of Widows & Orphans of Medical 
Men, 1. R. Comrs. v. Medical Charitable Suc. 
for West Hiding of Yorkshire (1926), 42 

"TM L. R. 6123 I. R. Comrs. v. Yorkshire 
Agricultural Soc. (1027), 44 T. L. BR. 50; fe 
Prevost, Lloyds Bank vu. Barclays Bank, 
[1930] 2 Oh. 383. 

242. Add. Annotations :—Refd. 1. HR. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. RK. Comrs. v. Medical Oharit- 
able Soc. for Weat Riding of Yorkshire (1926), 
42 JT. L. R. 612; I. R. Comrs. v. Yorkshire 
Avricultural Soc., [1928] 1 K. B. 611. 

245. Add. Annotation :— Refd. 1. I. Comra. v. Soc. 
tor Relief of Widows & Orphans of Medical 
Men, [. Rh. Comrs. v. Medical Charitable Soc. 
for West Riding of Yorkshire (1926), 42 
T. 1. R. 612. 

247. Add. Annotation :—Refd. I. KR. Comrs. v. 
Soc. for Nelief of Widows & Orphans of 
Medical Men, 1. R. Comrs. v. Medical Oharit- 
able Soc. for West Kiding of Yorkshire (10926), 
42 T. L. It. 612. 


249. Add. Annotations :-—Apld. I. R. Comrs. v. Soc. 





238a. 





CLARENDON (HARL) (1929), 45 T. L. R. 259. | 
225. Add. Annotations :—Consd. Ite King, Kerr ; 


PART I. SECT. 6, SUB-SECT. 1. 

218 iv. ——_- -——- ——_- ——- ——..} — 
A direction in a will to the cxors. to 
deposit a sum in a bank or Invest it, 
‘the yearly interest to be devoted to 
the care of my graye,”’ creates, leaving 
statutory provisions out of considera- 
tion, a perpetual trust ; &, as the pur- 
pow is not charitable, is vold; but 
egislative sanction is given to this 
particular form of porpetua! trust, by 
above sect.-— He JONEA (1918), 42 
Oo. L. R. 62; 13 0. W. N. 405.—CAN. 


ei.-—— -}+—~Bequesta made to 
bodies incapable of contracting, oun 
the condition ent that they 
should agree with testator’s trustees 
to care for certain burial lota for all 
time :— Held: void.— Re LatnG E8STatTsx, 
(1927) 1 W. W. R. 699; 38 B.C. R. 


J.8. 





449.—CAN, 


232 1. Krection of monument —To 
testator’s memory— Not charttable uae. |- 
A will provided that one-half of the 
residue of the estate be used by the 
exors. ‘‘ towards the erection of 4 
monument or some suitable memorial 
to me.” Testator’s busband dicd after 
the making of the will, & she caused 
to be erected between his grave & the 
space reserved for hers & monument to 
him on which was icft a biank spaco 
apparently intended to be filled in 
with an inscription for herself after her 
death : —Held; the provision for the 
monument was not an enforceable 
trost nor a charitable bequest which 
could be worked ont cy-7prts.-—. 
JEFFERSON EaraTt (Mazn.), [1929] 3 
WwW. W. RK. 6890 AN 


— 
« e 
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‘ 


for Relief of Widows & Orphans of Medical 
Men, I. R Comrs. v. Medical Charitable Soc. 


PART I. SECT. 6, SUB-SECT. 2. 


h i. -—— Soctety of St. Vineent de 
Panl —-House of Providence.) Testator 
bequeathed £100 to the Sovlety of St. 
Vineent de Paul, & directefl the residue 
of his estate tuo be converted into cush, 
& paid to the House of Provideuce. 
These were voluntary unincorporated 
assoelations :—fleld «+ wo far as they 
coujd be paid out of personalty these 
legacies were good , & showd be paid 
over to the pezsonk having the ma - 
ment of the pecuniary affairs of the 
iostitutions named.—ELMBLEY v. Map- 
DEN (1867), 18 Gir, 386.—-CAN. 


li, Fund of Benevolence of Freemason: 


—Vald.}—Re Vosz, Pusiio TRvsre! 
A a (1926] 8. A. 8. RK. 216 ~ 


23 


Cases 249-472. 


for West Riding of Yorkshire (1926), 136 
L. T. 60. Mentd. Toates v. Toates, [1926] 2 
K. B. 30. 

260. Add. Annotations :—As to (1) Refd. Re Patten, 
Westminster Bank v. Carlyon, [1929] 2 Ch. 
276. As to (2) Refd. Re Prevost, Lloyds Bank 
v. Barclayr Bank, |1930] 2 Ch. 383. 


251. Add. Citation :—{1912] 1 Oh. 29. 


Add. Annotations :—As to (1) Apld. Re 
Patten, Westminster Bank v. Carlyon, [1929] 
2 Ch. 276. Ae to (2) Refd. Re Kuypers, 
Kuypers v. Kuypers, [1925] Ch. 244. Generally, 
Refd. Re Bancroft, Bancroft v. Bancroft, 
{1928] Oh. 577. Mentd. Ite Sikes, Moxon v. 
Crossley (1926), 43 T. L. R. 67. 
London Library.]— A gift of real & 
ersonal estate to the trustees of an un- 
incorporated voluntary assocn. [the London 
Library], not being a charity, for the general 
urposes of the assocn. held valid, & not open 
o objection on the ground of remoteness.— 
Re Prevost, Luoyps BANK, Lrp. v. Bar- 
CLAYS BANK, Lrp., {1930] 2 Ch. 3838; 99 
L. J. Ch. 426; 143 L. ST. 743; 46 T. L. R. 
657; 74 Sol. Jo. 488. 


255. Add. Annotation :—As to (2) Refd. Verge v. 
Somerville, [1924] A. O. 496. 

259. Add. Annotation :—As to (1) Refd. Re Grove- 
ereey Plowden v. Lawrence, [1929] 1 Oh. 





251a. 


260a. Zoological Society of London— Valid.}—The 
ct. held that a bequest of money to the Zoo- 
logical Society of London, to be applied for 
the upkeep & improvement of the Zoo- 
logical Gardons & for the objects of the 
society, was a valid charitable gift.—le 
Lopes, BENCE-JONES v. ZOOLOGICAL SOCIETY 
OF LONDON (1930), 46 T. L. R. 577; 74 Sol. 
Jo. 581. 

265. Add. Annotation :—Refd. Chesterman  v. 
hai Taxation Oomr. (1925), 42 T. L. BR. 

265a. Gift to Jewish National Fund—To enable 

testator’s relations to settle in Palestine.]— 

Re ROSENBLUM, ROSENBLUM v. ROSENBLUM, 

No. 215a, ante. 

Add. Annotations :—As to (1) Consd. Re Gray, 

Todd v. Taylor, [1925] Ch. 362. Apld. Re 
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Patten, Westminster Bank v. Carlyon, {1929] 
2 Ch. 276. 


266a. Provision of knickers for all boys of district— 
Void.|—Testator devised his residuary estate 
on trust, the income to be applied for ever 
in providing knickers for boys who resided 
in the F. district, who were not supported by 
any charitable institution, & whose parents 
were not in receipt of parochial relief :— 
Held: as none of the conditions necessarily 
imported poverty & therefore the object of 
the benefaction was not the relief of poverty 
& ae the limitation of area did not make the 
trust a good charitable trust, the bequest was 
void as offending against the rule against 
perpetuities.—Re Gwyon, PUBLIC TRUSTEE 
v. A.-G., [1930] 1 Ch. 255; 9B L. J. Ch. 104; 
46 T. L. R. 96; 73 Sol. Jo. 833; sub nom. 
PuBLic TRUSTEE v. A.-G., 142 L. T. 321. 


267a. Social club—Staff Christmas fund—Invalid.] 
—Testator gave three legacies in the follow- 
ing terms: ‘To the Junior Carlton Club, 
Pall Mall, S.W.: £100 of Funding Loan in 
trust to pay the interest yearly to the Staff 
Christmas Fund. To the Union Club, 
Brighton: £100 of Funding Loan in trust 
to pay the interest yearly to the Staff Christ- 
mas Fund. To the Sussex County Cricket 
Club: £300 of Funding Loan in trust to pay 
the interest yearly to the Nursery Fund ”’ :-— 
Held: the legacies to the clubs were not 
charitable, &, therefore, invalid.—Re PATTEN, 
WESTMINSTER BANK v. CARLYON, [1929] 2 
Ch. 276; 98 L. J. Ch. 419; 141 L. T. 295; 
45 T. L. R. 504. 


267b. Cricket club—-Nursery fund—Invalid.]—Re 
PATTEN, WESTMINSTER BANK v. CARLYON, 
No. 267a, ante. 


270. Add. Annotations :—Refd. Re Tetley, National 
Provincial & Union Bank of England v. 
Tetley, [1923] 1 Ch. 258; Le Prevost, Lloyds 
Bank v. Barclays Bank, [1930] 2 Ch. 383. 
pent Gottliffe v. Edelston, [1930] 2 K. B. 


272a. Gift to Universal Negro Redemption Fund— 
Valid.|—UNIVERSAL NEGRO IMPROVEMENT 
ASS8OCN. INCORPORATED v. MORTER (1928), 
44 T. L. R. 331; 72 Sol. Jo. 164, P. O. 


Part Il.—Assurances for Charitable Purposes. 


205. Add. Annotation :—Refd. Re Monk, Giffen 


v. Wedd, {1927] 2 Ch. 197. 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Refd. Re Berchtold, 

Berchtold v. Capron, [1923] 1 Ch. 193. 

$50. Add. Annotation :—-Refd. I. R. Comrs. v. 
Forth Conservancy Buard, [1929] A. GC. 213. 

351. Add. Annotation :—Refd. I. R. Comrs. v. 
Forth Conservancy Board, [1929] A. C. 218. 

884. Add. Annotation :—Refd. Cross v. Imperial 
Continental Gas Assocn., [1923] 2 Ch. 553. 

807. Add. Annotation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


398. Add. Annolation :—Refd. Re Berchtold, 
Berchtold v. Capron, [1928] 1 Ch. 192. 


802. 


816. 


421. Add. Annotation :—Mentd. Harper v. Hedges, 
(1923) 2 K. B. 314. 


429. Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


4S32a. Art gallery—Valid—Right of trustees to 
urchase house & grounds.|—Re TOWNER, 
Rast BOURNE CoRPN. v. A,-G. (1923), 40 
T. L. B. 3. 


464. Add. Annolation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


486. Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


472. Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1928] 1 Oh. 225. 
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Vol. VIIL.—Charities. Cases 480—702a. 


480. Add. Annotation :—Refd. Re Monk, Giffen v. | 625. Add. Annotation :—Retd. Re Crove-G rad 
Wedd, [1927] 2 Ch. 197. Plowden v. Lawrence, {1929] 1 Ch. 657. fi 

498. Add. Annotation :—Mentd. Re Brooks, Public | 8298. ——-_ Under Education Act, 1921 (c 51), 
Trustee v. White, [1928] Ch. 214. S. 117-—Assurance of land for erection of 


; sanatorium—Exempt.]—Re HARROW SciooL 
508. Add. Annotation :—-Refd. Re Grove-Grad GovEt ' NTRACT 27 
Plowden v. Lawrence, [1929] 1 Ch. $57. Y> OVERNORS & MurRRAY’s ContTRACT, [1027] 1 


Ch. 596 ; 06 1. J. Ch. 267; 187 1. T.119; 71 
5$1. Add. Annotation :—Mentd. Nicholson v. Eng- Berchtold 


Sol. Jo. 408. 
land, [1926] 2 K. B. 93. 634. Add. Annotation :—Mentd. Re 
574. Add. Annotation :—Mentd. Secretary of State ead eprom ieee) Ce 12 
; t ¢-— Menta. | 'y 0 638. Add. Annotations :—Refd. Re Anziani, Her- 
wae Home Affairs v. O’Brien, [1923] A. C. bert v. Christopherson, [1030] 1 Ch. 407. 
. Mentd. Re Berchtold, Berchtold v. Capron, 
591. Add. Annotation :—Gencrally, Mentd. Re [1923] 1 Ch. 192. 
Berchtold, Berchtold v. Capron, [1923] 1 Ch. | 648. dd. Annotation : —Mentd. Khoo Hooi Leong 
192. v Khoo Chong Yeok, [L030] A. C, 816. 


Part {il——Charitable Trusts. 


653. Add. Annotations :—Consd. fe Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923 } 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
{1923} 1 Ch. 225. 


-J—A gift to A. ‘‘who will at her 
death dispose of it in such charitable ways for 


creation of new diocese.]—-On June 29, 1888, 
money was deposited in a bank in the names of 
the Bishop of Wakefield & two archdeacons, 
In May, 1888, the Diocese of Wakefield was 
newly formed, & H. was enthroned on 
June 25, 1888, as first bishop of that diocese. 
The income of the fund so deposited was not 


657a. 








good to result from my hard work in accumu- 
lating the property handed over for her use 
only & to do as she may wish in her lifetime,” 
gives A. only a life estate, & on her death, 
whether before or after testator, the fund 


drawn upon, & the fund with £900 accumu- 
lated interest was found intact by the exors. 
of the archdeacon, who was the survivor of 
the three persons in whose names the money 
had been deposited. The fund was not 


becomes applicable for charitable purposes & 
is not distributable as on an intestacy.—Ne 
CAMMED.L, PUBLIC TRUSTEE v. A.-G. (10925), 
69 Sol. Jo. 345. 


658. Add. Annotation: -As to (8) Distd. Re 
Gwyon, Public Trustee v. A.-G. (1929), 46 
T. L. R. 96. 


661. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


666. Add. Annotation:— Mentd. He Pavics, 
Thomas v. Thomas & Davies (1927), 71 
Sol. Jo. 880. 


673. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


680. Add. Annotation :— Refd. Blackwell v. Black- 
well, [1929] A. C. 318. 


687. Add. Annotalions :—As to (1) Consd. Ke 
Clarke, Bracey v. Royal National Lifeboat | 
Institution, [1923] 2 Ch. 407. Apid. Fe | 
Davis, Thomas v. Davis, [1923] 1 Ch. 225. 
Refd. Re Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Ch. 258; | 
Re Grove-Grady, Plowden v. Lawrence, [1929] | 
1 Ch. 557; Ae Hood, Public Trustee v. Hood | 
(1930), 143 L. T. 691. 


601a. ——_ ——— Fund deposited in names of 
bishop & two archdeacons—Income not 
drawn upon—Date of deposit coinciding with 


contributed to by those in whose names it 
was deposited :—-JIeld: in such circum- 
stances the exors. of the archdeacon who was 
the survivor were not beneficially entitled to 
the fund, but the fund was one subject to 
charitable trusts.—PEaAsE v. How (10232), 
ee J. Ch. 334; 126 L. T. 629; 66 Sol. Jo. 
250. 


702. Add. Annotation: ~Distd. Re How, How v. 
How, (1930] 1 Ch. 66, 


702a. ‘* Missionary purposes ’’~-Valid——Court en- 
titled to regard missionary work of legatee.|— 
Testatrix bequeathed her residuary estate 
‘‘for missionary purposea’”’ to J. :—Held: 
(1) the ct. could admit evidence that testa- 
trix had often met J. at conferences of 
Christian workers & discussed religious 
subjects with him, & that before she made 
her will she had sent him considerable sums 
of money to aid him in the work in which he 
Was 80 engaged, which was that of pastor of 
a church belonging to a body created solely 
for evangelistic purposes; (Z) having regard 
to that evidence, the gift was not void for 
uncertainty but was a good charitable gift.— 
Re REEs, JONEs v. Evans, [1920] 2 Ch. 59; 
89 L. J. Ch. 882 ; 123 L. T. 567. 


Annotations :— As to (1) Consd. Fie Bain, Publi Trustee v. 
Hons, [1930] 1 Cb. £21. Distd. ie How, liow v. Low, 
[1930] 1 Ch. 66. 





TION (1927), 39 C. L. It. 528.—AUB, 





aA eT onareainn Onder | ENS W TR SD ee ee a 
‘or regisiration—Under - We. dt. +! -L. R. . 

20 viet. Cc. iS Re TFORD Bap- | Man. L. R. 246.—CAN, i 

vist CHUROH PROPERTY (1869), 2 Ch. 

388.—CAN. 

PART IL SECT. 6, SUB-SECT. 4. 


ti. ot applicable to.}— 
The above Act ie mot in force in 


PART Ill. SECT. 2, SUB-SECT. 2. 
A. (a). 


, sp (uft “ for some a lee pur- 
PART IIL, SECT. 1, SUB-SECT 1. {| 80 ,,{H{t (i for some good public pur, 


sm. By settlement—Setilor divesting | women’s home or park uith urinary’ 
himself of income from shares.|— Vahd.}—Cox 0. Hogan & Vie rokia 
TONLKY v. FRDERAL Comm. OF Taxa- | CORPN. (1925), 35 B. C. K 256 --OAN. 
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Cases 708a—724a. 


7084. ‘‘ Two institutions which I hope to be able 


705. 


708. 


716. 


to name ’’-—Valid.]—Testatrix, who died in 
1919, left her foreign property to ‘ two 
institutions, one for sailors, the other for 
soldiers, which I hope to be able to name 
myself, if not, then by my exors.” :—Held: 
the gift ought to be construed, not as a gift 
to two institutions which might or might not 
be charitable, but as a gift to two charitable 
institutions of the kind specified, & there- 
fore was not too vague but was a good charit- 
able gift—Ze Surrn, BLy tn v, A.-G. (1920), 
36 T. L. R. 416, C. A. f 
Add. Annotations :—Consd. R. v. Income 
Tax Special Comrs., Ez p. Rank’s Trustees 
(1922), 127 L. T. 651; Ite Clarke, Bracey »v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. 
Davis, [1923] 1 Ch. 225; Re Hummelten- 
berg, Beatty v. London Spiritualistic Alliance, 
(1923] 1 Ch. 287; Ite Tetley, National Pro- 
vincial & Union Bank of England v. Tetley, 
[1923] 1 Ch. 258; Verge v. Somerville, [1924] 
A. ©. 4963; General Medical Council v. I, R. 
Comrs., Wnglish Branch Council of General 
Medical Council v. Same (1928), 97 L. J. K. B. 
5783; Geologists’ Assoen. v. I. R. Comrs. 
(1928), 14 Tax Cas. 271; I. R. Comes. ve. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611: Le Grove-Grady, Plowden v. Lawrence, 
[1929] 1 Ch. 557; Me Iood, Public Trustee | 

| 





v Thood (1930), 143 L. T. 691; Pe Schoales, 
Schoales v. Schoales, [1930] 2 Ch. 75. 

Add. Annotation :—Consd. fte Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


Add. Annotations ;—Apld. Re Bain, Public 
Trustee v. Ross, [10380] 1 Ch. 224. Distd. Le 
Stratton, Stratton 7. A.-G., [1980] 2 Ch. 151. 
Refd. He Tetley, National Provincial & Union 
Bank of England v. Tetley, [1923] 1 Oh. 268. 





717a. ‘‘ For such objects connected with the 


church as ”’ vicar ‘‘ shall think fit ’’—Valid.]— 
Where testatrix devised & bequeathed all the 
residue of her estate to the vicar of a church 
‘** for such objects connected with the church 
as he shall think fit’? :-—Held: ‘ objects | 
connected with the church ” did not mean | 
parochial objects, but meant objects con- 
nected with the fabrio & services of the church, 
& therefore the gift created a valid charitable 
gift.—e Bain, Punnic TrRustRE rv. Ross, | 
[1980] 1 Ch, 224; 909 L. J. Ch. 171; 1l4z 
L. T. 344; 45°). 1. R. 617, C. A. 








anaglotons :—Apld. Re Stratton, Stratton v. A.-G., [1930] 
sh 


51. Reid. He Stratton, Knapman t. A.-G. (1930), 


471. 1.3 
717b. ‘‘Such parochial institutions or purposes | 


PART Ill. SECT. 2, SUB-SECT. 2.— ; 
A. (b). 


as ’’ vicar *‘ shall select ’’—-Invalid.} —Testa- 
trix, who died in 1929, made a bequest of 
money in trust for the vicar of a parish for | 
the time being, to he distributed by him | 
‘among such parochial institutions or pur- 
poses as he shall select” :—Held: as | 
‘*‘ parochial institutions or purposes”? might ' 


one ee eee ee ee eee 
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include objects which were not charitable 
the bequest was not a valid charitable gift.— 
Re STRATTON, KNAPMAN v. A.-G. (1930), 47 
T. L. R. 32; sub nom. Re STRATTON, KNAP- 
MAN v. STRATTON, 74 Sol. Jo. 787, C. A.; 
affg. S. C. sub nom. Re STRATTON, STRATTON 
v. A.-G., [1930] 2 Ch. 151. 


Add, Annotations :—Consd. Re Williams, 
Public Trustee v. Williams, [1927] 2 Ch. 283; 
Re Bain, Public Trustee v. Ross (1929), 45 
T. L. R. 617; Re Bain, Public Trustee v. 
Ross, [1930] 1 Ch. 224. Folld. Ite Jackson, 
Midland Bank Executor & Trustee Co. v. 
Wales (Archbp.), [1980] 2 Ch. 389. Consd. 
Re Schoales, Schoales v. Schoales, [1930] 2 
Ch. 75. Apld. Re Stratton, Stratton v. A.-G., 
[1930} 2 Ch. 151. Refd. He Stratton, 
Knapman v. A,.-G. (1980), 47 T. L. R. 32. 


718a. Trustees empowered to change objects if 


interests of Church better served.] — Re 
WILLIAMS, PuBLIC TRUSTEE v. WILLIAMS, 
No. 75a, ante. 


718b. Gift to Archbishop to be applied ‘‘ in his dis- 


720. 


721. 


728. 


cretion in any manner as he might think best 
for helping to carry on the work of the Church 
in Wales.’’] —Testatrix made a bequest of 
half her residuary estate to the Archbishop 
of Wales for the time being to be paid & 
applied by him in or towards the General 
Bund belonging to the Church in Wales, or in 
his discretion in any manner as he might 
think best for helping to carry on the work 
of the Church in Wales : ~Held: the alterna- 
tive gift was too indefinite in that it could not 
be said that the application of it by the 
Archbishop must be for a charitable purpose, 
& the whole gift was therefore void.—e 
JACKSON, MIDLAND BANK EXECUTOR & 
TRUSTEE Co., lirp. v. WALKS, ARCHBISHOP 
or, [1930] 2 Ch. 389: 99 L. J. Ch. 450; 460 
T. L. R. 558. 

Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Chapman, Hales v. A.-G. 
(1922), 91 L. J. Ch. 527; Re Davis, Thomas 
v. Davis, {1923] 1 Ch. 225; He Tetley, 
National Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch, 258. 


Add. Annotations :—Consd. A.-G. v. National 
Provincial Bank, [1924] A. O. 262. Refd. 
Verge v. Somerville, [1924] A. OC. 496. 


Add. Annotation :—Consd. Re Tetley, Na- 
tional Provincial & Union Bank of Eng- 
land v. Tetley, [1923] 1 Ch. 258. 


724a. ‘** Charitable or public institutions ’°—At dis- 





institutions "men AS trustees think fui— 
Void.) — CAMPBELL’s 


TRUSIRES F 
CAMPBELL, {1921) 8S. C. (H. L.) 123 58 


cretion of trustees—Vold.]|——By his will dated 
May 3, 1918, testator, after making certain 
specific & pecuniary bequests & giving an 
annuity to his wife, devised & bequeathed all 
his real & personal estate not thereby other- 
wise disposed of upon trust for conversion 
& investment of the net residue as therein 
mentioned. He directed his trustees ‘‘ to 
hold the residuary moneys & investments 


trust for *‘ charitable or benevolent ”’ 


v purposes is a trust for ‘ charitable ”’ 


at. “ To be ane ritiesr purposes alone.—JACKAON’s TRUSTEES 
at trustees’ duaeaeion te be  pelcelaa Se. L. KR. 69.—SCOT. v. INLAND REVENUE, [1926] 8. C. 579; 
by trustees "—Valhd.}—Re HAMMOND bi. “* Benevolent, charitable & re- | 10 Tax Cas. 460.—SCOT. 

(1921), 68 D.L. R. 500; 51 O. L. R. | ligious institutions "—As trustees think 

149.—CAN. oper—In Me amet Tisaa te: o ii, —— In particular place—As 

DGAR, ETO, t. } ELLS, pp’ e e shal deser ‘. 
PART III. SECT. 2, SUB-SECT. 2.—B. | 395; 59 So. L. R. 304.—SCOT. Ganon: B.C), (1917 }1 at a Re 
41, ‘‘ Charitable or other deserving col, ——.]}—By the law of Scotland a 997 GAN. 
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upon trust, subject to payment of the wife’s 
annuity, to pay & apply the same for the 
benefit of one or more charitable or public 
institutions in Wales as they may deem 
advisable in their absolute discretion & in 
such proportions & shares as they may deem 
fit’? :—Held: the non-charitable objects of 
the residuary gift were too vague, & the 
whole gift failed for uncertainty.—Re Davis, 
Tuomas v. DAVIS, [1923] 1 Ch. 225; 92 
L. J. Ch. 322: 128 L. T. 7385; 309 T. L. R. 
201; 67 Sol. Jo. 297. 


Add. Annotation :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. 

728a. ‘*To such charities or to such religious 
bodies ’’——-As trustees in their discretion shall 
think fit—Valid.J—ARe TomKkinson, M'CREA 
& Beit v. A.-(G. oF Tin: Decuy or LAN- 
CASTER (1929), 7L Sol. Jo. 77. 

Add. Annolations:-—Consd. Re Tetley, 
National Provincial & Union Bank of Ing- 
land v. Tetley, [1923] 1 Ch. 258. Distd. 


725. 


781. 


T. R. Comrs v. Roberts Marine Mansions 
Trustees (1927), 45 T. lL. R 270.  Consd. 
General Medical Council v. I. R. Comrs., 


English Branch Council of General Medical 
Council v. Same (1928), 97 ].. J. K. B. 5783 
Re Grove-Grady, Plowden v. Lawrence, [1929] 
1 Ch. 557. Refd. Re Clarke, Bracey v. 
Royal National Lifeboat Institution, [1923] 
2 Ch. 407; Re Davis, Thomas v. Davis, 
(1923] 1 Ch. 225; A.-G. v. National Pro- 
vincial Bank, [1924] A. C. 262; Verge v. 
Somerville, [1924] A. C. 496; I R. Comrs. 
v. Yorkshire Agricultural Soc., [1928] 1 K. 4B. 
611; Midland Counties Institution of Iinyi- 
neers v. T. R. Comrs. (1928), 14 Tax Cas. 285. 


Add. Annotation :—Refd. Verge v. Somerville, 
[1924] A. ©. 496. 


Add. Annotations :—As to (1) Refd. ie Tetley, 
National Provincial & Union Bank of Eng- 
land wv. Tetley, [1923] 1 Ch. 258. As to 
(2) Consd. Re Bain, Public Trustee vr. Hoss 
(1929), 45 T. L. R. 617. | 


785a. ‘* Charities & institutions ’’—‘‘ As executors | 
in their absolute discretion think fit ’’—Void.] 
—Re CLARKE, BRACEY v. RoYAL NATIONAL 
LiresoaT INSTIruTiIon, No. 47a, anie. 


Add. Annotations :—Consd. Caldwell v. Cald- 
well (1921), 91 L. J. P. CO. 95; A.-G. v. 
National Provincial Bank, [1924] A. C. 262 ; 
Re Gwyon, Public Trustee v. A.-G. (1929), 
46 T. L. R. 96. Refd. Re Davis, Thomas v. 
Davis, [1923] 1 Ch. 225; Jte Stratton, Strat- 
ton v. A.-G., [1930] 2 Ch. L5]. 
740a. ‘* Charitable purposes ’’ directed by testator 
or for such objects as executor selects—Vold.] 
—Re CHAPMAN, WALES v. A.-G., No. 1424a, 
post. 
740b. ‘‘ Patriotic purposes or charitable Institutions 
or objects ’’——At discretion of trustees—Void.] 
—Testator by his will directed his trustees 
to apply one-fifth of his residuary estate 
“for such patriotic purposes or vbjects & 
such charitable institution or institutions or 
charitable object or objects in the British 
Empire ”’ as they in their absolute discretion 
should select :—Held: the words of the gift 
must be read disjunctively, ‘‘ patriotic pur- 
poses ’’ were not necessarily charitable, & the 
gift was void for uncertainty.—A.-G. v. 
NATIONAL PROVINCIAL & UNION BANK OF 


734. 


785. 


739. 


ON epee ry ee ee es 


754. Add. Annolations : 


Vol. VIIT.—Charities. Cases 724a—755a. 


ENGLAND, [1924] A. O. 262; 40 T. L. R. 1913 
68 Sol. Jo. 233; sub nom. Re Teriuey, A.-G. 
v. NATIONAL PROVINCIAL & UNION BANK OF 
ENGLAND, 93 L. J. Ch. 231; 131 L. T. 34, 
HU. L.; affg. S. C. sub nom. Re 'Teriey, 
NATIONAL PROVINCIAL & UNION BANK oF 
ENGLAND, Lrp. v. Trriry, [1923] 1 Ch. 
208, O. A. 

Annotations -—Consd. Re Grove-CGirady, Plowdoen ». Lawreuce, 
{19297 1 Ch. 057. Refd. Vergo vo. Somorville, (10244 A. C. 
49035 90, Re Comrs, v. Roberts Marine Manstons Trostees 
(1927), $3°T. UL. RR. 2703 General Medical Council v. I. Ry 
Conire., knalish Branch Council of General Medical Couneil 
v. Same (1928),97L JCM. oTSs Lh Comrs.o. Yorkshire 
Agricultural soc., (1928) PK. BOLL, 


745. Add. Citation :—91 I. J. P.O. 95. 
748. idd. Annotation :-—As to (1) Consd. Chester- 


moan wv. Federal Taxation Comr. (1925), 42 
T. L. Re 12h. 


751. Add. Annotation :—Refd. Re Tetley, National 
Provincial & Union Bank of England v, 
Tetley, [1923] 1 Ch. 258. 

75ila. ‘‘ Objects of charity or any other pubilo 
objects ’’--‘‘ In parish of F.°’-—Valid.j|—By 
her will made in 1889 testatrix bequeathed 
wl her residuary estate to trustees upon 
trust to apply such parts thereof as were 
applicable by law for charitable legacies, in 
such manner as her trustees should, in their 
absolute discretion, think fit, ‘‘for the 
benefit of the schools, & charitable institu. 
tions, & poor, & other objects of charity, or 
any other public objects in the parish of I'."": 
-~Held: it wae a good charitable gift of the 
whole residuary estate, & was not to be read 
disjunctively.—- He BENNETT, GIRsON v. A.-G., 
11920} 1 Ch. 305; 89 L. J. Ch. 269; 122 
L. T. 578; 84 J.P. 78; 64 Sol. Jo. 201. 

Annotation :— Refd. Re Tot'ey, National Provincial & Union 

Bank of England v. Tetley, (L923) 1 Ch. 258. 

Rofd. Adamson v. Mel- 

bourne & Metropolitan Board of Works, 

[1920] A.C. 1423; Re Grove-Grady, Plowden 

v. Lawrence, [10Z0]}) Lb Ch. 557. 


756a. ‘‘ Hospital or other charitable or benevolent 


institution ’’—-Valid.J]—By his will, made in 
1917, testator gave his residuary estate to 
trustees upon trust to apply the same & the 
income thercof in providing or endowing, or 
assisting in providing “r endowing, any 
hospital wards, beds, or cote, or other like 
or similar objects, as his trustees should in 
their absolute discretion think fit, in memory 
of his late wife, ‘‘ for, at, or in connection 
with, any aay eee or convalescent home or 
other charitable or benevolent institution "’ ; 
& testator expressed the wish, but not so as 
to impose any legal obligation on his trustees, 
that such hospital or other charitable or 
benevolent institution should be in, or con- 
nected with, the parish of St. Marylebone, 
London, or at, or in connection with, the town 
of Kilmarnock :—Held: the word “ hos- 
pital’? where it was first used in the will 
was used in an adjectival sense, & applied 
to the following words ‘“ wards, beds, or 
cots’’; the primary intention of testator was 
to provide or endow the same, & the places 
where they could be provided or endowed 
must be hospitals or convalescent homes or 
other charitable institutions, & the words 
“bencvolent institution’? must be con- 
ptrued ag ejusdem generis, with “ hospital ’’ ; 
& therefore the bequest constituted a good 
& valid charitable gift.—Re LupLow, DBincr- 
Jones v. A.-G. (1923), 938 L. J. Ch. 80, C. A. 
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Oases '762—-836. 


762. 


768. 
765. 
769. 


Add. Annotation :—Mentd. Jackson’s Trus- 
ren v. Lord Advocate (1926), 10 Tax Oas. 


Add. Annotation :—Folld. Re Porter, Porter 
vw. Porter, (1925] Ch. 746. 

Add. Annotation :—Aa to (2) Consd. Re Porter, 
Porter v. Porter, [1925] Ch. 746. 

Add. Annotation :—Consd. Re Porter, _Porter 
v. Porter, [1925] Oh. 746. 


769a. Invalid gift for maintenance of family 


A IONS: :-—-Distd. Re Williams (1877), 
Trusts (1866), 3 


graves—-Surplus to rector of B.—Void for 
uncertainty.|—FOWLER v. FowLER (1864), 
33 Beav. 616; 33 L. J. Ch. 674; 10 L. T. 
682; 28 J. P. 707; 10 Jur. N. S. 648; 12 
W. R. 972; 55 E.R. 507. 

Oh. D. 735. 


Honro v. atome (1866), 30 J. P. S08: Ke ltigley’s | 
J. 47; Choa Choon Neoh v. 


Ch. 1 
Spottiswoode qd Seah: Wood's Oriental Cases, App. I. 
769b. Gift for maintenance & upkeep of masonic 


771. 


T72. 


TU. 


PART Il. SECT. 4, SUB-SECT. 2.—-B. 


824 1. Admitted—Deacnption orl. 
ing nnd Derentt to more than one chari 


Home aison des Vreur. ites 
SMITIRU (1912). a2, os L. ae 63 stancosa, 
Le WwW. ene ; Re 756 

8DnD. L. R98, GAN 


824 il. G 
gull Hilal Church, $375 which I owe 
"— Duo 
dence of dibt.J—-Re MCLAURIN LEGAcy 
(1911), 9 hb. L. R, 326.—CAN. 


temple—Residue to masonic charities—Whole 
gift void.J—By a codicil to his will testator 
directed his exors., on the death of his wife, 
to pay from his eatate to the trustees of a 
masonic temple, erected by him to the memory 
of his son, £10,000, to be invested & the 
interest applied by the trustees, in their full 
& sole discretion, to the maintenance & up- 
keep of the masonic temple, & the balance, 
if any, to be applied in favour of any masonic 
charities which the trustees might select. 
Tho masonic temple was to be used for masonic 
ceremonies, & smaller rooms for lodge 
meotings, business & meoctings of a social 
but not political character. Upon a summons 
to asce whether the legacy was valid or 
not :—Held: (1) the decisions in the ‘ tomb 
cases’ were inapplicable; (2) the whole 
income of the fund being charged with a 
trust, at the discretion of the trustees, for a 
primary object which was invalid, the ct. was 
not entitled to control this discretion, & 
institute an inquiry at chambers as to the 
amount of income necessary to be applied for 
maintenance & upkeep of the temple, so that 
the gift, of the balance would be valid ; (3) as 
the primary gift} was not sufficiently defined, 
the whole legacy was void for ameter aah — 
Re PORTER, PORTER v. PORTER, [1925] Ch 
746; 95 L. J. Ch. 46; 133 L. T. 812. 

Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. He King, Kerr v. Bradloy, 
{1923} 1 Ch. 243. 


Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


Add. Annotation :—-Folld. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 


cee Home "'—Old Folks 


press, 








ift to “ St. James’ 


Si. James? Churches—Evi- 


R. 42.—NFLD. 


PART I. SECT, 4, SUB-SECT, 2.—C. 


830 
made a bequest to a society, & it was 


ii. ——— —- —.]— Whore testator 


786. 


194, 


795. 


810. 
81 6. 


817. 


823a. 


832. 


836. 


found no society cxactly corresponding 
to the poh See to given by testator 
was known :—Held: if the society 
esoribed, the ot. will if possible, 
discover from surrounding § circum- 
what soolety was intended. 
The ot. will admit extrinsic evidence to 
determine what tertator’s words ex- 
Kvidence to show that testator 
subscribed to a particular soolet 
be admitted, to show what was 
mind when be made the bequest.—He 
Seay Pees WiuL (1885), 7 
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Add. Annotations :—Consd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re King, Kerr v. Bradley, 
[1923] 1 Ch. 243. 


Add. Annotations :—Apld. Re Clarke, Bracey 

v. Royal National Lifeboat Institution, [1923] 
2, Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Ch. 225. 


Add. Annotations :—Apld. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, [1923] 
2 Ch. 407. Refd. Re Davis, Thomas v. Davis, 
[1923] 1 Oh. 225. 


For ‘‘ appointment *’ read ‘‘ apportionment.”’ 


Add. Annotation :—Refd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 


Add. Annotation :—Consd. Re Bain, Public 
Trustee v. Ross (1929), 45 T. L. R. 617. 


Description not confined to charitable 
purposes — Description having particular 
meaning in religious denomination to which 
testator belonged.]—In construing gifts of 
recent date, evidence is not admissible to show 
that words having a clear ordinary meaning 
were used in a special narrower sense. 

Testator, a member of the “ Brethren,” or 
‘* Plymouth Brethren,” by his will left all his 
property, subject to a life interest, to his 
widow, to be divided into two equal parts, 
one for his sons, & the other for his trustees 
“to distribute between the various good 
works which | & my wife have been in the 
habit of assisting. ...” After the widow’s 
death this surnmons was taken out to deter- 
mine whether that direction created a good 
charitable trust. Afiidavits were tendered 
to the effect that among the ‘ Brethren ”’ 
‘* good works ”’ was a phrase in common use 
to indicate works distinctly religious, 7.e. 
Christian, & suggesting that testator had 
used it in that sense :—leld: there was no 
evidence of the signiticance with which the 
testator had used the words, & the statement 
as to their use among the ‘' Brethren ”’ was 
not evidence of constant use in such a@ rense 
as would exclude non-religious charitable 
objects.— Re How, How v. How, [1980] 1 Ch. 
U6; VIL. JI. Ch. 1; 142 L. T. 86. 
Add. Annotation :—As to (1) Apprvd. Black- 
well v. Blackwell, [1929] A. C. 318. 
Add. Annotation :—Distd. Re Uow, How v. 
How, [1930] 1 Ch. 66. 

B. Names of Charities omitted or left blank 
(Vol. VIII., p. 305). 


For ‘‘ See Nos. 1419 et seq. » post, ” read ‘‘ See, 
also, Nos. 1419 ef seg., posi,’”’ & add as 
follows :— 





Void.}—Testator directed his trustees, 
upon the expiry of a life-rent of the 
residue of estate, ‘to pay appro- 
priate & distribute the free residue & 
remainder of my sald estate & effocta at 
such times & in such proportions as m 
trustees may fit to & among su 
poor persons in k. or such charitable, 
plusational: or benevolent societies or 
public institutions in Scotland as my 
trustees shall select ’’:——Held: the 
words “ public institutions in Scot- 
land ” were to be reed | rt mdkeive 
of a separate class 
indefinite to receive coy Need x thee whois 
> ae 
CATTANACH’S 


bequest ee shins es un 
Teeeicea, T1920] 20] 8. rol 727.—SCOT. 


will 
his 


Nfid. 


REID’S 


841a. Gift to “‘ two institutions, one for sailors, the 


848a. 


856. 


865. 
875. 


884a. 


PART III. SECT. 4, SUB-SECT, 3.—C. pi. 


sw. Advancement of art, science or 
literature } -A testator directed his 
trustecs to hold the residue of his cstate 
for behoof of his sister in ferent, with 
Ber a to encroach on the capital, & on 
er death to make certain 
He further provided . 


other for soldiers, which I hope to be able to 
name myself, if not, then by my executors *’— 

Valid.])—Testatrix, who died in 1919, left her 
foreign property to “ two institutions, one 
for sailors, the other for soldiers, which I 
hope to be able to name myself, if not, then 
by my exors.” :—Held: the gift ought to be 
construed, not as a gift to two institutions 
which might or might not be charitable, 
but as a gift to two charitable institutions 
of the kind specified, & therefore was not too 
vague but was a good charitable gift.— 
aoe BLYTH v. A.-G. (1920), 36 T. L. R. 


Poor of parish where testator buried— 
Direction as to place of burial—Subsequent 
parol direction as to different place.]|—-Testa- 
trix, by her will, directed that her remains 
should be deposited in the church nearest 
which she might chance to die; & in a sub- 
sequent part of the will gave a legacy to the 
poor of the parish where her remains were 
deposited. er executrix, in pursuance of 
parol directions given subsequent to the date 
of the will, buried her in the neighbouring 
parish of W. :—Held: nevertheless, the poor 
of the parish of B., where testatrix died, were 
entitled to the legacy. —SALTER v. FAREY 
(1843), 12 L. J. Ch. 411; 1L. T. O. S. 76; 
7 Jur. 831. 


Add. Annotation :—Refd. Re Lucas, Rhys 
v. A.-G., [1922] 2 Ch. 52. 


Add. Citation :—3 Leon. 158. 
Citation ae “2 W. RR. 154’ read “21 


® e 





‘* Chelsea Hospital ’’—Royal 
Hospital, Chelsea.J—The ct. held that a 
testamentary gift to ‘‘ the Chelsea Hospital ” 





went to the Ruyal Hospital, Chelsea, & not | 





aymenta. 
“* & if there fs 


Vol. VI0I.—Charities. Cases 841a—968. 


to any other hospital having “ Chelsea ” as 
part of its name.—Re DE Jona, Pvriro 
TRUSTEE v. GOLDSMID (1929), 46 T. L. TR. 
70; 73 Sol. Jo. 850, 


881a. ——— Gift to ‘* Soldiers’ Crippled Homes ’’— 


894a. 


906. 
908. 
924. 
928. 
932. 
933. 


945. 


962. 


Giftta Sonety for Prevention 
of Piruelty fo .Animulain New Zealand - 


Three claimants—Legacy divided.|—Testa- 
trix by her will bequeathed part of her estate 
to “ Soldiers’ Crippled Homes.” In response 
to advertisomenta three institutions put in 
claims :—Held: as there was nothing to 
show that testatrix knew about these inst:- 
tutions, the fairest course would be to divide 
the bequest equally between the three.— 
Re Huspann, Nave v. Bannarpo’s Homns 
NATIONAL INGOREGEAGED Assoon. (1923), 
58 L. Jo. 600. 

** Diocesan Curates’ Aid Society °’ 
~— Testator resident in Oxford ——- Oxford 
Diocesan Spiritual Help Society entitled.| — 
Re JOHNSON, GooprRicH v. OGLe (1803), 9 
T. L. R. 277. 

Add. Annotation :—Distd. Re Patten, West- 
munster Bank v. Oarlyon, | 1929] 2 Ch. 276. 
Add. Annotation :-—Generally, Retd. Re Monk, 
Giffen v. Wedd, [1927] 2 Ch. 197. 

Add. Annotation :—Refd. Re Porter, Porter v. 
Porter, [1925] Ch. 746. 

Add. Annotation : -Mentd. Ie Brooks, Public 
Trustee v. White, [1928] Oh. 214. 

Add. Annotation :—Refd. Brighton Oollege 
v. Marriott, [1926] A. O. 192. 


Add. Annotaton :~-Refd. Re Grove-Grady, 
Plowden v. Luwrence, [1929] 1 Ch. 557. 
Add. Annotation :—Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 

Add. Annotation: —Refd. Re Monk, Giffen v. 
Wedd, [1927] 2 Ch. 197. 


Add. Annolation: —Distd. Re tow, How v. 
Jfow, [1930] 1 Ch. ¢ 


ne 


PART II. SECT. 4, SUB-SECT, 3.-—QG. 
sz, Licquest to “ Protestant Orphan 


still any residue left my trustees shall 
apply it in whatever manner to them 
may seom roost suitable for the 
advancement of art, science, or Hitera- 
ture in the burgh of C.” :—Held: tho 
bequest was void from uncertainty — 

HARPER'S TRUSTEES v. JACORA, [1929] 
8. OC. 345, — §COT. 


sx. Gift go nee Coane Boe a 
estator contributor to Pig palar id 
mtssions.|—Where a eres 

**the missions, Corean cnet & 
testatmx had beon in the habit of con- 
tributing to the Home & Corean Mission 
Fund in connection with the Presby- 
terian Church in Canada -—Held: the 
legacy in question should go to the 
latter faund.—Re ei panray EsTratTe 
(1914), 14 E. L. R. 401.—CAN. 


to the blind.}—~A gift by will 
to the tiica sminticiter rine d 
charitable : BRENNA 


—-Re BOND 
vw. A.-G, (1929) V. L. a 333; 1929] 
Argus L. R. 300.—AUS. 


PART III. SECT. 4, SUB-SECT. 3.—D. 


li, ——- ——— “ Industrial School for 
Blind, B, Place "— Royal Institution 
for Blind I ated” in B. Place 
entilied.|—Re Vosz, PUBLIC TRUSTEE 
v. STEELE, (1926) 8. A. 8S. R. 218.— 


ADS. 


Several local socvetvea for priventun ‘oe % 
of cruelty to a1 imale— Legacy divided. }-—~ Cunnt Onuicn a melo asa ee nent by 
Ke BUCKLEY, Punic ‘TRUSTEE %. Gmalgamation of "Cirle Hlome™ & 
WELLINGTON SOCIETY FOR PREVENTION —** proteutant Orphans’ Wome." }—Re 
OF ORUELTY TO ANIMAIA ([NC.), (1928 ] Cannick, [1929] 3 D. L. R. 373; 64 
N. 2. L. R. 148.—-N.Z. QO. L. lt. 39.—CAN. 
PART Ill, SECT. 4, SUB-SECT, 3.—E, PART III, SECT. 4, pennants . ae, 
898 fi. ——Orftto Pr n Church & 1. ——- (hft to ** that church w 8 
_ sound & evangelicai’"*—Prtor gift to 
(NA), OBB AD Ld 791s om eptval Preabytertan —Church.)-—-Testator, 4 


hae) 2D.L.R 7913; on rey 
{1929] 2D. L. H.197; 60 N.S 344. 
—CAN N. 

898 iii, —— —-~.J—Testatrix 
bequeathed to “‘ aged & infirm ministers 
& widows of the Presbyterian Church.” 
There was no fund In connection with 


infirm ministers & widows. 





t 

Sora part of e United Church. 
Testatrix was opposed to the union :— 
Held: the bequest was not nade either 
to the United Church nor to the con- 
tinuing Fresbyterian Church; the 
exors. should have Percy & control 
e the ene nee & pay te he Income annually 

ministers of the con- 
hin Presbyterian Church & their 
widows.—Re LOGGIE (1927), 53 N. B.R 
395.—CAN, 


898 iv. —— ——- ——..}— WraTuFr- 
BY v. WEATHERBY Geary 53 N° B. Kh. 
403.—CAN. 
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minister of Ne United Presbyterian 
Church of rub America, after 
bequeat hing $1; 900 to the said church, 
proceored as followr. ‘1 give fur a 

ewish misaion §$1, 000 to that church 
which issound & evangelical in dootiine 
& pure in worship, using the songs of 
praise, tho inspired book which ean 
unite al) nations,” ete. Tho evidence 
showed that this case appl dto 
the said church: not void, 
for uncertainty, fort! teat (ogiathe cleat ly 
intended the said church as the legats¢ 
— GILLIES v. McConocHin (19%2), J 
O. FR. 203.— CAN. 

x ii, — ~** Leaman Catholic Church in 
Canada”’- General iuman lic 
Church.)—lHUeld a Deere to “ foreign 
missions in connection with the Roman 
Catholic Church in Canada,’ should 
be pald to tho general Homan Catholf« 

Church, to be used for foreign mission 
in connection with that branch of t) « 
chureh which fs tn a, there |) 
nu Roman Catholic Church in Canad 

Tec ar ree ec PTON a Wo) 
240) 5 Ww 
DL. wu 973.~-CAN. 


Cases 08la—1114. 


981a. Gift to ‘‘ohurch ’’—Construed as gift to 
congregation——-Not to edifice.J—Re TYLER 
(1901), 45 Sol. Jo. 204. 
981b. ——- Gift to institution — ‘‘ Church of 
England.’’ |—J?e KARNES, SIMPSON v. BARNES 
(1922), [1930] 2 Ch. 80, n.; 99 L. J. Ch. 
380, n.3; 143 L, T. 332, n. 
ane :—Folld. Je Schoales, Schoales v. Schoales, [1930] 
O8ic. *‘Roman Catholic Church.’’]— 
Testatrix made a residuary bequest ‘“‘ to the 
Roman Catholic Church, for the use thereof ”’ : 
—Held: the gift was a valid charitable 
bequest. — Fie SCHOALES, SCHOALES  v. 
ScloaLns, [1930] 2 Ch. 75; 09 1. J. Ch. 377; 
143 L. T. 331; 46 T. L. R. 354; 74 Sol. Jo. 
238. 
986. Add. Annotation :—Refd. Re Stratton, Strat- 
ton v. A.-G., [1080] 2 Ch. 151. 
987. Add. Annotation :—Refd. Re Stratton, Strat- 
ton v. A.-G., [1980] 2 Ch. 151. 
Gift to Superior of Jesult Church.]— 
Fle BARCLAY, GARDNER v. BARCLAY, STEUART 
v. BARCLAY, No. 79a, ante. 
991b. — - - ‘* To the rector of St. Thomas’ Roman 
Catholic Church of Newport.] J/n the Estate 
of Prsca (1930), 74 Sol. Jo. 59. 
994. Add. Annotation :—Mentd. Re 
Morrill v. Nutty, [1029] 1 Oh. 128. 
999. Add. Annotation :—Refd. Re Clarke, Bracey 
v. Royal National Lifeboat Institution, 
{1923] 2 Ch. 407. 
1014. Add. Annotation : — Mentd. 
Hedges, [1928] 2 K. B. 314. 
1026. Add. Annotation :—Mentd. He Southerden, 
Adams v. Southerden, [1925] P. 177. 
1041. Add. Annotation :—Refd. Re Robinson, 
Wright v. Tugwell, [1923] 2 Ch. 332. 
1041a. —-— Condition subsidiary to main charitable 
object—Performance of condition likely to 
defeat main charitable object—Condition dis- 
pensed with.}|—Testatrix, who died in 1889, 
bequeathed £1,500 towards an endowment 
for a proposed evangelical church at B., 
provided certain conditions wero carried out. 
An action was commenced for the adminis- 
tration of her estate, & on the further con- 
sideration thereof on Nov. 3, 1801, it appeared 
that amongst other conditions, which mainly 
related to the conduct of the services, it was 
made an “‘ abiding condition ”’ that the black 
gown should be worn in the pulpit, unless 
there should be an alteration in the law 
rendering it iNegal. It further appeared 
that in compliance with the conditions a 
church had been erected at BK. & the other ; 
conditions laid down by testatrix papers 
except the condition as to wearing a blac 
gown, which condition was held by the sides 
to be a continuing condition, but not an 
illegal one ; - accordingly, the fund was 
PART III, SECT. ¢ 
k i. —-— —- 











991a. 


Emerson, 


Harper v. 


— ee oe wee we 
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sa. Fund for maintenance & repair— 

Repair of fabrie—& condiict of services— 
proces of furniture, fulinus & 

ee aan Re Boyn (1924), 65 O. L. R. 


627. — 


shares, 


of Cornwa 


| 
| 1099. 
| 4114. Add. 


+] 
estate of $99, 000, of which 
waa in real estate ’k Hudson Bay Co. 
This latter sum was left in 
trust to eupply an income for a Bishop 
1, or if such a Bishop was 
not elected within twenty-five years 
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carried over to the credit of the action, the 
separate account of ‘ the £1,500 endowment 
fund for the proposed B. church, ” with liberty 
for the incumbent & all persons interested 
to apply as to the capital or income thereof. 
This petition was presented by the present 
incumbent as that under a scheme or 
otherwise the fund in ct. might be transferred 
to the Ecclesiastical Comrs. Evidence was 
adduced that the use of the black gown in 
the pulpit was practically unknown in the 
diocese of the new church, & that its use was 
calculated to alienate the congregation & 
to defeat the main objects of testatrix, namely, 
the teaching & practice of evangclical doc- 
trine & services :—Held: the condition 
requiring the wearing of a black gown in 
the pulpit was subsidiary to the main chari- 
table object, namely, the endowment of an 
evangelical church at B., & as the per- 
formance thereof had been. shown to be im- 
practicable the condition might be dispensed 
with & the fund be transferred to the 
Icclesiastical Comrs. as part of the endow- 
ment of the church so erected as aforesaid.— 
Re ROBINSON, WRIGHT v. TUGWELL, [1923] 
2 Ch. 332; 92 L. J. Ch. 340; 129 L. T. 527; 
39 'T. L. R. 508; 67 Sol. Jo. 619. 

1061. Add. Annotation :—Consd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

1078. Add. Annotations :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Le Prevost, Lloyds Bank +v. Barclays 
Bank, [1030] 2 Ch. 383. 

1080. Add. Annotations :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able ee for West Riding of Yorkshire (1926), 
42 T. R. 612; I. R. Comrs. v. Yorkshire 
Aaeancrs Soc. (1927), 44 T. L. R. 59; Re 
Prevost, Lloyds Bank v. Barclays Bank, 
[19380] 2 Ch. 383. 

1081. Add. Annotations :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc., [1928] 1 K. B. 
611; Re Prevost, Lloyds Bank v. Barclays 
Bank, [1930] 2 Ch. 383. 

1089a. Provision of knickers for all boys of 
district—Void.|—Re Gwyon, PUBLIC TRUSTEE 
v. A.-G., No. 266a, ante. 

1095. Add. Annotation :—Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1098. Add. .4nnotation :-—Generally, Refd. 

Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 

~jJ—-Re MONK, GIFFEN v. 

ANU. OA, ane, 

Add. Annotations :—Consd. Verge v. Somer- 
ville, [1924] A. C, 496. Distd. Me (iwyon, 
Public Trustee v. A.-G. (1929), 46 T. L. R. 96. 
1109. Add. Citation :—127 L. T. 123. 

Annotation :—Refd. Re Monk, Giffen 

v. ede Toad 2 Ch. 197. 





Re 


~ —-— ~ —_—_—— - -— -~ 


as to the actual conveyance till the 
secured debts were paid. &, therefore, 
vested at the death & effective in law, 
though the par articular application of the 
mitt nught in suspense for twenty- 
five has or might never take effect 
at all, in which contingency there was 
& Valid transfer to another charity at 
the end of twenty-five seam; & the 


——Testator left an 
$44,000 


PART III. SECT. 4, SUB-SECT. 7. 


1007 ji. Diserction of trustecs—Ctft to 
war charihes—Not confined to Canada.) 
—Re HAMMOND (1921),68D L. R. 5903 
$1 Oo. L. R. 149.— CAN. 


after testator’s death, the money was 
to go to the University of Bishop's 
College, at Lennoxville, for the endow- 

ment of a FProfe ssorship of Natural 
Science :—Held : was an im- 
mediate gift for charitable uses delayed 
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will did not Plots against the rule 
concerning etuities.— Re MOouUn- 
ae ILL M1972), 21 0. W. FR. 866; 

. W. N. 1011; 26 0. L. R. 1633 
iD. "L. R. 737.—CAN, 


1115. Add. Annotations :—Consd. Re Deloiite, 
Griffiths v. Deloitte, [1926] Ch. 56. Apld. 
ve Knapp, Spreckley v. A.-G., [1929] 1 Ch. 


1116. Add. Annotations :—As to (1) Consd. Re 
Deloitte, Griffiths v. Deloitte, [1926] Ch. 56. 
Generally, Mentd. I?e Tong, Hilton 1. Brad- 
bury, [1930] 2 Ch. 400. 


1116a. Direction for accumulation-—Discretion of 
trustees.]—The expression in a will of a wish 
that ‘the interest upon my investments 
may be allowed to accumulate . . .”’ followed 
by an indication of the charitable objects to 
which the accumulations are to be devoted 
does not bind the trustees of the will. But it 
is a directory provision ; & the trustees ought 
to bear it in mind & gencrally to use their 
discretion so as to give effect to it. 

A will, after certain bequests, including a 
bequest of residue in trust for “ the Trustees 
of the S.M. Charities,” expressed a wish of 
testator that ‘‘ the income upon my invest- 
ments may be allowed to accumulate for a 
period of twenty-one years or s0 long as the 
law will allow,” & then set out various charit- 
able objects in the town of S. which testator 
desired should thereafter benefit by such 
income only :—Held: the wish as to uaccumu- 
lation was not binding, but was in the 
circumstances a directory provision to which 
regard should be had in settling a scheme.— 
He KNAPP, SPRECKLEY v. A.-G., [1929] 1 Ch. 
341; 98 L. J. Ch. 95; 140 L. T. 533. 


1118. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd (1927), 187 L. T. 4. 


1129. Add. Annotation :—Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 


1150. Add. Annotation :—-Refd. Re Monk, facia 


v. Wedd, [1927] 2 Ch. 197. 


Vol. VIII.—Charities. Cases 1115—1S882a. 


1170. Add. Annotation :—Mentd. Consett Indus- 
trial &¢ Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

1186a. -]— Testator gave the residue of his 
estate on trust to pay the income to his wife 
for life & after her death to pay £3,000 to 
the Royal National Lifeboat Institution in 
order to defray the cost of building two life 
boats, & he directed that after payment of 
certain Jegacies to hospitals the remainder 
of the residue should be paid to the aforesaid 
institution for the purpose of keeping the two 
lifeboats in repair & of replacing them when 
necessary, & that if the remainder of the 
residue should be insufficient for this purpose 
the institution might apply it to its general 
purposes. ‘The legacy of £38,000 was in- 
adequate to provide two lifeboats :~ Jfeld: 
on the death of tho wife the £38,000 legacy 
failed & fell into residue, & the institution was 
entitled to take the whole of the residue, 
after payment of the legacies to hospitals, & 
to apply it to its general purposes.— sve BECK, 
Crook rt. Royal NATIONAL Lirgvoat IN- 
STITUTION (1026), 42 T. I. RR. 245. 

1188. widd. Annotation :— Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 

1189. Add. Annolationa:—Distd, Re Beck, Crook 
v. Royal National Lifeboat Lnustitution (1926), 
42°). L. Re 2i4. Refd. Re Monk, Giffen v. 
Wedd, [1927) 2 Ch. 197 

1200. Add. Annolation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 

1225. Add. Annolation :—Refd. Harper v. Hedges, 
[1923] 2 k. B. 314. 

1227. Add. Annotations :-—Consd. Verge v. Somer- 
ville, [1924] A. (. 406. Refd. Me Gwyon, 
Public Trustee v. A.-G. (1929), 46. T. RR, 96. 

1231. Add. Annotation: Mentd. Nicholson v. 
England, [1926] 2 K. Ib. 93. 





Part IV.—Effectuation of Charitable Trusts by means of 


Schemes and the 


1248. Add. Annotation :-—Consd. Re Patten, West- 
minster Bank v. Carlyon, {1929] 2 Ch. 276. 

1252a. No trustees.|— VERGE v. SOMERVILLE, 
No. 199b, ante. 


1371. Add. Citation :—-previous proceedings (1912), 
106 L. T. 295. 
Add. Annotation :—Generally, Refd. 
Monk, Giffen v. Wedd, [1927] 2 Ch. 197. 


1373a. - 
70 L. Jo. 400. 


1381. Add. Annotation :—Mentd. Ke Taylor, Tay- 
lor v. Tweedie, [1923] 1 Ch. 99. 





1382a. Gift for rebuilding & equipment of hospital | 
testator’s | 


—Hospltal partially rebuilt at 
death.'— Testatrix gave a legacy “ towards 








—_ — 


PART IV. SECT. 1, SUB-SECT. 1.— A.) PART IV. SECT. 2, SUB-SECT, 2.--A. : EsTAIE (Alta ), [192 
Vv. —~—~.}—-Re MCNaAx, 


pi Funds insuficient.) — Re 1372 


MITCHNER, [1922] St. KR. Qd. 39.— 





3 ° 
2D. LR 


‘ affy., 55 O. LL. NR, §38.—CAN. 


——.J—Re WRIGHT (1923), 56 


YF i. : 
N.S. R. 364 CAN. 1372 vi. 


Re | 


— .}- Re Fpwin RILEY CHanir1es (1939), | 


ee te re ee ~ 


Cy-pres Doctrine. 


the rebuilding & cquipment ” of ao hospital 

to the satisfaction & under the direction ”’ 
of her exors. At the death of testatrix the 
hospital was almost entirely rebuilt, though 
not equipped. The directors did not at any 
time direct the rebuilding or equipment :— 
Held: (1) the exors. could not give directions 
for works already completed, but if they gave 
their assent to proposed works of which they 
had a gencral knowledge they might apply the 
legacy towards such works when properly 
executed; (2) “ equipment” meant every- 
thing required to convert. an empty building 
into a hospital; (3) no Jimit of t1 ne 
fixed the diseretion of the executors remained 
exercisable until the hospital was fully 
rebuilt & fully  equipped.--e UNITE, 


ee ee aoe —_ 


7)2D.L. R. 1003; 
{ (1927) 2 W. W. It. 113.--CAN, 


[1925] 
R ‘o ab. Purpose unnecessary —hund to 
1100; 56 0. L. R. €76; aaLlih IHee MERGE Riek hi 
evtabuahed by statute.) Th ve Cr tris 
——.}-He DEREMORE } (circa 1576), K. B.D. 159. CAN. 


36] 


Cases 1882a—145%a. ENciisH aND Emprme Dicest SuPPLEMENT. 


Epwarps v. Smirn (1906), 75 L. J. 
168; 54 W. R. 358; 22 T. 
Sol. Jo. 239. 


1392. Add. Annotation :—Consd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1894. Add. Annotation :—Refd. 
v. Wedd, [1927] 2 Ch. 197. 


1895. Add. Annotation :—Refd. 
v. Wedd, [1927] 2 Ch. 197. 


1404. Add. Annotation :—Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 


1412. Add. Annotation :—Refd. I. R. Comrs. v. 
Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Comrs. v. Medical Charit- 
able Soc. for West Riding of Yorkshire (1926), 
42 7T. L. R. 612. 


1428. Add. Pio nat :—Mentd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 


1424. Add. Anncialion :—Roefd. 
Hales v. A.-G., [1922] 2 Ch. 479. 


1424a. ——— Alternative non-charitable gift.) 
—Testatrix by her will appointed an exor., 
& after giving various pecuniary legacies, 
including two for charitable purposes, & 
£100 to har exor., she left in blank the name 
of her residuary legatee. By a codicil testatrix 
desired that her residue should be ‘“‘ applied 
for charitable purposes ay I may in writing 
direct, or to be retained by my exor. for 
such objects & such purposes a. he may in 
his discretion select, & to be at his own 
disposal.’’ She left no written directions as 
to the charities to be benefited :— Held: (1) 
no good charitable trust was declared, the 
exor. having a discretion to devote the 
residue to objecta & purposes other than 
charitable ; (2) the trust for those objects & 
purposes was too indefinite for the ct. to 
execute, & there being no direct gift to the 
exor., the added words ‘‘ to be at his own 
disposal ’’ were not sufficient to enable the 
ct. to hold that the exor. took the residue 
beneficially, & he held it as trustee for the 
next of kin.— Re CHAPMAN, HALES v. A.-G., 
[1922] 2 Ch. 470; 91 L. J. Oh. 527; 127 
L. T. 616; 66 Sol. Jo. 522, C. A. 


See, also, No. 841b, ante. 


Ch. 
L. R. 242; 60 


Re Monk, Giffen 


Re Monk, Giffen 


Re Chapman, 








PART IV, oa oe 2.— 
ad. Hostel ceasing “to erist — Work 


sufficient provision had been made in 
the constitution of the trust for the due 
epceadar spy oe el sunt in the 


1481. Add, Annotation :—Asto (1) Consd. Re Cammell, 
Public Trustee v. A.-G. (1925), 69 Sol. Jo. 345. 


| 1484. Add. Annotation :—Consd. Re Patten, West- 


minster Bank v. Carlyon, [1929] 2 Ch. 276. 


1444a. Fund for erection of stained glass window— 
Surplus applied to additional stained glass 
windows.]—Re Kine, KERR v. BRADLEY, No. 
3a, ante. 


1444b. Gift for restoration or maintenance of 
church. }—Testatrix bequeathed her residue 
‘* to be used towards the restoration or main- 
tenance of’ a certain church :—Held: she 
intended that the residue should be used 
either for the restoration or maintenance of 
the church, or for both purposes, & that, there 
being a general charitable intention, any sur- 
plus must be applied cy-prés.—Re ROBERTSON, 
COLIN v. CHAMBERLIN, [1930] 2 Ch. 71; 99 
L. J. Ch. 284; 143 L. T. 36; 46 T. L. R. 276. 


1449a. ——— ——— Alternative non-charitable gift.) 
—Re OHAPMAN, HALES v. A.-G., No. 1424a, 
ante. 


1458. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


1457a. Particular purpose completed—Result- 
ing trust of surplus.]—By his will, made in 
1876, testator gave £5 Rag Consols to Cam- 
bridge University, to be transferred to the 
University if accepted ‘‘ upon trust to be 
applied for the express pore of carrying 
on to completion & publication my Etymo- 
logical Dictionary of Anglicised Foreign 
ords & Phrases,’’ should the same be in- 
complete at the time of his decease, they 
applying the annual dividends towards the 
completing & publishing of the dictionary. 
Testator constituted one of his exors. resi- 
duary legatee & died in 1880. The University 
accepted the bequest on the terms & for the 
purpose specified, & published the dictionary 
in 1892. After all payments had been made 
in connection with the publication there 
remained over a surplus of £1,151 148. 10d. 
Consols & £230 derived from income & sales 
of the dictionary. Upon a summons by the 
University asking how this surplus should 
be red apa be :—Held: in the absence of any 
general charitable intention to be gathered 


~ 





objects so prescribed, the ct., at the 
suit of the Advocate-Goneral of 
Bengal, at tho relation of the Treasurer 


hostel undertaken by Government— future. ——OLYD L TRAINING | for Charitable Kndowments, & with 

Vo general chanlable « untention. }—Re | SHIP Assocn., ES SC 676. —S§COT. | the ooneene 4s oe cance et the rest 

1922), 69 D. 524; gave leave for the exten @ 

et ies te PP le N. een aes sk. Persons eligible to act as ad-| objecta of the trust so as to apply the 

ministratuors no longer available. surplus to such other purposes as the 

PART IV. SECT. 2, SUB-SECT. 2.—D. they stated that the Petition in wh ch | ct. deemod proper upon the cu-pres 
c i, ——.}—An association, which f 4 " ~e} 


had munagod an institution for the 
education & training of destitute boys 
in an industmal traiuiug ship, owing 
to change of circurnstapces, whereby 
it was no longor poarsible to carry on 
the institution usefully, was wound up. 
A potition was presented to the ct. 
craving approval of a scheme for the 
fuuds to be transferred to nine trustees, 
of whom aeven should be nominated 
by the existi executive conmittee, 
& the remain ng two by two local 
bhipowners’ associations, with power 
tO assnme now trustees from tline to 
time, but vacancies among the trustove 
appointed bv_ the shipowners’ associa- 

ons to be filled by errs nominated 
by these bodies, he ct. sanctioned 
the soheme. being satisfied that in the 
particular circuinstances of the case 





fund had become unworkable 
though lack of effective qneciinesy for 
ng it on, as owing to a change in 
loos Se a ary persons eligible to act 
trators were no longer 
available, & craved the ct. to authorise 
a transfer of the fund to a neral 
trust ene eller objects. 
authorised transfer. — RosyrTu 
CANADIAN foxy TRusTEERS, (1924) 
S. C. 352.—SCOT. 


PART IV. SECT. 2, SUB-SECT. 2 —E. 


a i. Surplus apphed to such other 
Parsee as ghoul deemed pro 

"here, after satisfying the 
objecta of as a 
there remai 
the Scene f fund wl ch it was found 
to be impracticable to spend on the 
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Bi ADVOCATE - GENERAL 
enue vw. WerBB-JOHNSON 
52 Calc. 508.—IND. 


sn. Erection of church tower—Su 
plied to building Sunday 
zx & BROWN tr. PUBLIC TRUSTEE, 
11928) N. Z. L R. 51.—N.Z. 


(1924), 


ius 
j— 


PART IV. SECT. 3, SUB-SECT. 3 


sp. ddministration of charity be- 
coming increasingly & dis 
couraging.}—It is uot a legitimate 
Sound for the application of the 
octrine of cy-pres merely that the 
administration of a chanty has become 
hat Nagrand See arduous & discouraging 
in ite resul ¢ GLasGow DomzsTiIo 
aaa Sle {1923] 8. C. 892.— 


from the terms of the bequest there was no 
room for the application of the doctrine of 
cy-prés, & there was a resulting trust for 
testator & those claiming under him of the 
surplus moneys.—Re STANFORD, CAMBRIDGE 


Vol. VIII.—Charities. Cases 1457a—2041. 


UNIVERSITY v. A.-G., [1924] 1 Ch. 73: 93 
L. J. Ch. 109; 180 L. T. 309; 40 T. L. R38 ; 
68 Sol. Jo. 59, 


Annolatwns -- Distd. Re Robertson, Colin rv. Chamberlin, 
Ue a 71. Refd. te Monk, Giifen r. Wedd, [1997 )} 


Part V.—Trust Property after Trust created. 


1480. Add. Annotation :—As to (2) Refd. Under- | 
wood v. Bank of Liverpool, Underwood 2. | 
Barclays Bank, [1924] 1 K. B. 775. 

1495. Add. Annotation: —Mentd. Harper 
Hedges, [1923] 2 K. B. 814. 

1508. Add. Annotation :—N.F. Nicholson v. Eng- 
land, [1926] 2 K. B. 93. 

1511. Add. Annotations :—As to (2) Consd. Toates 
v. Toates, [1926] 2 K. B.30. Generally, Refd. 
I. R Comrs. v. Soc for Relief of Widows & 
Orphans of Medical Men, I. R. Comrs. v 
Medical Charitable Soc. for West Riding of 
Yorkshire (1926), 1386 L. T. 60. 


1516. ddd. Annotation : — Mentd. 
Hedges, [1923] 2 K. B. 314. 


1519. Add. Annotation :—Mentd. Houghton v. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


1532a. Settled Land Act, 1925 (c. 18), ss. 29, 
94.)—The trust deed of a charity placed the 
entire management & control of its property, 
which, whether land or investments, was all 
revenue, in the hands of a sole trustec, in 
whom it was vested with full power to scl] 
& give receipts for the purchase-money :-— 
Held: (1) the trustee could sell the land 
under his trust deed & give a receipt for the 
purchase-money without resorting to his 


Harper v. 





life tenant powers under seet. 20 of the above 
Act at all; (2) in any case the proceeds of 
sale would remain revenue & would not 
become capital money arising under the Act ; 
(3) sect. 94 (1) had no application. - Pe 
Bootu & SOUTHEND-ON-SEA Estates Co,'4 
ConTRactT, [1927] 1 Ch. 579; 06 L. J. Ch. 
272; 43 °7T. L. R. 8843 aub nom. Boor o, 
SOUTHEND-ON-SEA Hstatme Co.'s CONTRACT, 
137 L. T. 122. 

1545. Add. Annolation: —As to (2) Consd. /: 
Child Villiers’ Appln., Villiers »v. A.-G., 
[1922] 1 Ch. 394. 

1549. Add. Amnnotalions :—As to (1) Consd. I R. 
Comra v Glasgow Musical Festival Assocn. 
(1926), 11 Tax Cas 154. Aa to (2) Refd. Re 
Child Villiers’ AppIn., Villiers v. A.-G., [1922] 
1 Ch. 394; Re Booth & Southend-on-Sea 
states Co.'s Contract, [1027] 1 Ch. 679. 


1609a. Not decreed.| -SOMERVILLE 7, OHAP- 
MAN (1779), | bro. C. C. 615; 28 EE. RR. 086. 

Annotations :—Expld. A -G_ . St. John’s Hospital, Bath 

(186%), 1 Ch. App. 92. Red. Browno v. Tighe (1834), 2 
Ol. & Fin. 396. 

1670. Add. Annotation :—Generally, Refd. Sun 
Permanent Henefit Bldg. Suc. v. Western 
Suburban & Harrow Road Permanent Bidg. 
Soc. (1921), 91 Ju. de Ch. Ti. 





Part Vil.—Trustees. 


1847. Add. Annotation: RFefd. He Wow, Hov’ 2. 
How, [19380] 1 Ch. 66. 


1870a. Powers of sale-Settled Land Act, 1925 
(c. 18), ss. 29, 94.]— Re Boorn & SOUTHEND- 
ON-SEA EsTavres Co.’s Contract. No. 1532a, 
ante. 


1903. Add. Annotation :—Mentd. A.-G. v. London 


& Home Counties Joint Electricity Authority, 
{1929} 1 Ch. 513. 

1934. Add. Annolation:- Mentd. IR. v. Income 
Tax Special Comrs., 4#z p. Rank’s Trustees 
(1922), 127 L. T. 651. 

1935. Add. Annolalion :—Mentd. R. v. Income 
Tax Special Comrs., Kz p. Renk’s Trustecs 
(1922), 127 L. I’. 651. 


Part IX.—vurisdiction over Charities. 


1993. Add. Annotation :—Mentd. Re Grove-Grady, 
Plowden r. Lawrence, [1929] 1 Ch. 557. 


1998. Add. Annotation :—Refd. Re King, Kerr v. 
Bradley, [1923] 1 Ch. 243. 


PART V. SECT. 1, SUB-SECT. 4. 





pane charitable trust, there should, — t. 


2015. Add. Annotation :-—Refd. BR. v. All Souls 
College, Oxford (1681), Skin. 13. 


2041. Add. Annotation : — Mentd. 
Hedges, (1923) 2 K. B. 314. 


ee enn te ee 


MUpATIAR (1927), 
IND. 


Harper v. 


—— 





rey ata Sane — eee 


DURAISWAMI 
J. L. R. 5) Mad. 720 


1502 iii. Whether charities within | 3 ne colament rt) meds inci rings 
Real Pr itation , 3. 0 e effect at once, be proof of «r- 
(ce. 27)— Peucis faa Chee he | cumstances showing that the appointor PART IX. SECT. 3, SUB-SEOT. 2. 
Drake’e EsiaTe, (1909] 1 I. R. 136, | had reasonable apprebension of hi | 1) Enforcement of proviston for 
140.-—IR. | death, & it is always subject to the | gejven } When property ta given in 
, condition that, if the appointor | try for A. B. & C., ete, forming an 
PART VII. SECT. 2, SUB-SECT. 2. | pagpehaldig ay erhceecite a igi to operates awsociation for fraternal & benevol 
st. Power of appointing successor— | pap een Rell po Pp evan ae 


Reasonable apprehension of death— 
Imphed power of revocation.}—Where 
wer is given to a trustee to appoint 
is successor “at his death” for a 


a deed should always be deemed « be 
subject to a power of revovation by 
implecation.—-CHOCKALINGA MUD ALTAR 


wor the case of @ schism then wv. 
Mk 

je $ 

LAN 


8 be de will act upon {t.—LINDBAY 1 
(Alta.) (1915), 32 W. Tr. it é 
W.W R.32; 23 D.L. KR ° 
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Cases 21lla—2576. ENGLISH AND Empire Dicest SUPPLEMENT. 


21i1a. S. P. Ex p. Busan (1857), 28 L. T. O. S. 
269; 21 J. a Jo. 84. 


2118. Add. Annotation :— Mentd. Salter v. Lask 
(1923), 130 JL. T. 323. 


2181. Add. Annotation :—Mentd. RK. v. Income 
Tax Special Comrs., ka p. Rank’s Trustees 
(1922), 127 L. T. 651. : 


2185. Add. Annolation :—Mentd. R. v. Income 
Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 1. T. 651. 


2137. For the existing paragraph substitute the 
following paragraph :— 

Not exempt— Gift of land to mixed charity at 
date of determination of question by com- 
missioner—Not mixed charity at time of 
donation.)|—In order that a donation or be- 
Yer may come within the provision in 
853 Act, s. 62, exempting from the juris- 
diction or control of the Charity Comrs. a 
donation or bequest made to a ‘ mixed 
charity ’—7i.c. a charity maintained partly 
by voluntary subscriptions & partly by 
income from endowment—it must bo a 
donation or bequest to a charity which is 
already, at the date of gift, a mixed charity. 
It is not sufficient to bring the donation or 
bequest within the exemption for the charity 


to become a mixed charity between the date 
of gift & the determination by the ct. of the 
question of exemption. 

Land within the registered area was con- 
veyed to a charity which at the time, although 
possessed of other income-bearing land, was 
not also maintained by any voluntary sub- 
scriptions. After the application for regis- 
tration & pending the determination of the 
question of exemption by the ct., voluntary 
subscriptions were received & the charity 
became a mixed charity :—Held: the land 
not having been given to a charity which at 
the date of gift was a mixed charity, was not 
exempt from the jurisdiction or control of 
the Charity Comrs., & a restriction must be 
entered on the register against a disposition 
of the land without their consent.—e CHILD 
VitLrens’ APPLICATION, VILLIERS v. A.-G., 
11922) 1 Ch. 394; 91 L. J. Ch. 473; 126 
L. T. 555; 38 T. L. R. 291 ; 66 Sol. Jo. 266, 
O. A. 


Annotation :-—Apld. Re Shakespeare Memorial Tru-t, Lytton 
v. A.-G., [1923] 2 Ch. 398. 


2146a. ——— Land purohased out of donation— 
Donation before first annual subscription.}|— 
Ite SHAKESPEARE MEMORIAL TRUST, LYTTON 
(KARL) v. A.-G., No. 73a, ante. 


Part X.—Practice. 


2224. Add. Annotation :—Refd. Key v. Bastin, 
{1925] 1 K. B. 650. 


2262. Add. Annotation :—Refd. Key v. Bastin, 
(1925] 1 K. B. 650. 


2271. Add. Annotation :—Refd. Re How, How v. 
How, [1980] 1 Ch. 66. 

2288. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 


23658a. Not petition for payment out of funds 
in court of money for completion of purchase 
of land.|—kKa p. St. BARTHOLOMEW’S 





HOSEITAL (GOVERNORS) (1928), 72 Sol. Jo. 


2456. Add. Annotalion :—Mentd. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
[1922] 2 Ch. 135. 

2508. Add. Annotation :—Mentd. R. v. Income 
Tax Special Comrs., Ex p. Rank’s Trustees 
(1922), 127 L. T. 651. 

2587. Add. Annotation :—Refd. Re Monk, Giffen 
vw. Wedd, [1927] 2 Ch. 197. 

2576. Add. Annotation :—Refd. Re Monk, Giffen 
v. Wedd, [1927] 2 Ch. 197. 
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1. 
12a. 


13. 


19. 
20. 


21. 


23. 


24, 


25. 


27a. 


Vol. VIII.—Cases 1—27b. 


CHOSES IN ACTION. 


Part 1—lIn General. 


Add. Annotation :—Mentd. Lamb v. Wright, 
[1924] 1 K. B. 857. 

Rentcharge—Arrears of.J—-SaAlway v. SAL- 
way (1770), 2 Dick. 434; Amb. 692; 21 
E. R. 338. 

Add. Annotations :—Distd. Baker v. Archer- 
Shee, [1927] A. C. 844; A.-G. v. Belilios, 
[1928] 1 K. B. 798. Refd. New York Insce. 
v. Public Trustee, [1924] 2 Ch. 101; Brassard 
v. Smith, [1925] A. C. 371; Herbert v. I. R. 
Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 593; Daw v. I. BR. Comrs., Duff 
Dunbar v. I. R. Comers. (1928), 14 Tax Cas. 58. 
Mentd. I. R. Comrs. 7. Smith, (1930] 1 Kk. B. 
713. 

After this case add ‘‘ Patent.]—Sce PATENTs.”’ 
Add. Annotalions : — Dbtd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 6690. 
Refd. New York Life Insce. v. Public Trustee, 
[1924] 1 Ch. 15. 

Add. Citations :—FAvonrkE v. STEINKOPFF, 
[1922] 1 Ch. 174; sub nom. Re STEINKOPFF, 
FAVORKE v. STEINKOPEFF, 91 L. J. Ch. 165; 
126 L. T. 597. 

Add. Annotations :—Consd. Royal Trust Co. 
v. A.-G. for Alberta (1029), 46 T. L. R. 25. 
Refd. New York Life Insce. vy. Public Trustee 
(1024), 93 L. J. Ch. 419; Republica de 
Guatemala v. Nunez, [1927] 1 K. LB. 669. 
Add. Annotations ;-—— Consd. Republica de 


Guatemala v. Nunez, [1927] 1 K. By 669. | 
Refd. New York Life Insce. v. Public Trustee 


(1924), 93 L. J. Ch. 449. 

Add. Annotations :—Apld. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Richardson v. Richardson, [1927] P. 228. 
Add. Annotations :—<As to (1) Consd. Favorke 
v. Steinkopff, [1922] 1 Ch. 174. As to (2) 
Refd. Favorke v. Steinkopff, [1922] 1 Ch. 174. 
Assignment executed abroad—-Of debt payable 
in England.J—Where an assignmentof a debt 
due from an Itnglish debtor & payable on 
demand in England is made in a foreign 
country between two citizens of that country 
domiciled there & subject to its laws but is 
invalid by the law of that country, it is not 
to be held valid in this country merely 
because it is in accordance with the require- 
ments of Itnglish law.—REPUBLICA DE 
GUATEMALA v. NUNEZ, [1927] 1 K. B. 669; 
96 L. J. K. B. 4413; 136 L. T. 743; 

T. L. R. 187; 71 Sol. Jo. 85, C. A. 


Annotations :—Folld. Re Anziani, Herbert +. Christopherson, 
Soak. Ch. 407. Refd. Richardson v. Richardson, {1927} 


27b. 


—— Exercise of power of appointment over 
sum in England.]—An assigninent, executed 
in a foreign jurisdiction by a person there 
domiciled, of a chose in action locally situate 
(so far as a chose in action can be) in Eng- 
land, is void if the assignment is void on 
ods of substance according to the local 
aw. 


ee 


A document executed abroad in exercise of 
powers of appointment conferred by settle- 
ments executed in accordance with English 
law, & expressed to be intended to operate 
both as an assignment & as a will, may take 
effect as a conveyance inter vivos of tho pro- 
perty of the person executing it. 

Upon the marriage of testatrix, who was 
born in Italy, to an Italian, two settlements 
of property belonging to her, hereinafter 
respectively called the ‘“ A” settlement & 
the “B” settlement, were executed. ‘The 
“A” settlement comprised proceeds of sale 
of English frecholds conveyed to the settle- 
ment trustees on trust for sale, & invest- 
ments & other moneys, the whole fund being 
settled on trust to pay to the husband during 
the joint lives of himself & testatrix, £500 a 
year, & subject thereto to pay the annual 
Income to testatrix for life without power of 
anticipation, &, after her death, to raise 
£50,000, as she should by deed or will 
appoint & pay the sum so rated to such 
persons as she should appoint. The ‘ B”’ 
settlement comprised certain freehulds & 
certain moneys which were settled on trust 
to pay the incotne to testatrix for life, & 
after her death as she should appoint. Both 
were English ino language & form, & the 
trustees were resident in the United Kingdom. 
By a deed of Dee. 10, 1806, to which her 
husband & the trustees of the ‘A’ settle- 
ment were parties, testatrix appointed that 
the residue of the £50,000, which she then had 
power to appoint under the “ A” pettlemont 
should be charged upon & rained out of the 
property pubject to that settlement, &, after 
her death, should be held in trust) for her 
absolutely as her separate estate. By a deed 
of May 23, 1912, between herself, her husband, 
& the “LB” settlement trostees, testatrix 
appointed that, after ber death, &, until then, 
subject to her life interest, the property com- 
prised in the “3” settlement should be held 
by the trustees upon trust to pav sums which 
she or her busband should become linble to 
pay to them under certain covenants of 
indemnity in the deed, &, subject thereto in 
trust for testatrix, her heirs, administrators 
& assigns. Testatrix & her husband lived 
in Italy, & she was domiciled there at the 
date of her death. On July 25, 1927, berige 
then domiciled in Italy, she executed an 
“appointment & assignment,” Expressed to 
be supplemental to the A” settlement, t] 

* 2B settlement, & the deed of Dec, 10, 1O0t 

& expressed also to be intended to aneraten 

an assigninent inter vivos & asa will. By it, 
she appointed & arsigned the property com- 
prised in those documents, subject to certain 
subsisting trusts, to the trustees of the 
appointment & assigninent whom = she 
appointed exors. upon trust for the payment 
of certain debts & legacies, & she gave th: 


PART L SECT. 1, SUB-SECT. 2. 


ad. Add “ reved. 17 O. R. 574.” 


s. Add “ revad. tn part 4 A. R. 267." 
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Cases 204a—274a, 





PART IV. SECT. 2, SUB-SECT. 1.—A. 
third party }—-GQRANT v. TRavVIB, [] 924) 
2 }). fi } 503.— 


PART IV. SECT. & SUB-SECT. 1.— 
B. (0). 


pitf. bank, & W. assigned to the bank the 
debt owed to him by deft. ‘The assignment, 
which was in writing, provided that ‘ the 
amount recoverable under these presents 
shall not at any time exceed £150."" Due 
notice of the assignment was given to deft. 
In an action upon the assignment :—Held: 
(1) the assignment was not an assignment of 
part only of the debt, but an absolute assign- 
ment of the whole debt with a proviso that 
if the bank recovered more than £150 they 
must hold the balance as trustees for the 
assignor, & it was a good legal assignment ; 
(2) even if it was an assignment of part only 
of the debt it would still be a good equitable 
assignment, & pltfs. were entitled to recover. 
—BANK OF LIVBRPOOL & MARTINS, LTD. v. 
HOLLAND (1926), 43 T. L. R. 29; 32 Com. 
Cas. 56. 


tion :—As to (1) Refd. Karle v. UMemsworth R. D.C. 


Annotat 
(1928), 44 1. L. RR. 605. 
205. Add. Annotations :—As to (1) Refd. National 


Provincial & Union Bank of England v, 
Lindsell, [1922] 1 K. LB. 21; Le Pinto Leite, 
Be gp. Des Olivaes, [1929] 1 Ch. 221. As 
to (3) Consd. Performing Right Soc. v. London 
Theatre of Varieties, [1924] A. C. 1. 


211. Add. Annotation :—As to (1) Refd. Palmer v. 


v. Oarey, [1926] A. C. 703. 


214a. —-—-.]}—Order to pay money out of a 


articular fund gives the party a specific 
ien thereon.——SMITH v. MvERErT (1792), 4 
Bro. ©. C. 64; 29 1. 1. 780. 


Annotations :— Refd, Crowfoot v. Gurney (18382), 9 Bing. 372; 
Best v. Argles (1834), 2 Cr. & M. 304. 


221a. 





Part of debt.]—LBANK or LIVERPOOL & 
Marrins, Lip. v. HOLLAND, No. 204a, ante. 


236. Add. Annotation :—Apprvd. Re Swinburne, 


Sutton v. Featherley (1925), 70 Sol. Jo. 64. 


237. Add. Annotations :—Mentd. The Tervacte 


(1922), 128 L. T. 176; Duff Development Co. 
v. Kelantan Government, [1923] 1 Ch. 385. 


250a. Directions to pay proceeds of cargo to 


creditor.}—An order by A. to B., directing 
the latter to pay over to ©., a creditor of 
A., the proceeds of a cargo consigned by A. to 


—— ae ren 





523; 








ENGLISH AND Empire Dicest SupPLEMENT. 


B., creates no lien in favour of C.—HoLLAND 
& HuMBLE’s ASSIGNEES »v. (1815), 1 
Stark. 143; 171 E. R. 427; sub nom. 
HEYwoop v. WARING, 4 Camp. 291; sub 


nom. Re HOLMES, Ez p. HEywoon, 2 Rose, 
305, N. P. 





seule pe :—Consd. Frith v. Forbes (1862), 31 L. J. Ch. 


Refd. Giles v. Grover (1832), 9 Bing. 128; Malcolm 


v. Scott (1843), 3 Hare, 39. 


258. 


Add. Annotation :—Refd. National Provincial 


& Union Bank of England v. Lindsell (1921), 
91L. J. K. B. 196. 


258a. Agreement to pay proceeds into lender’s 


269. 


274. 


274a. S. P. BRADLEY vw. 


nee ree 


49 A. L. T. 70; (1927) Argus 


bank—Advances for purchase of goods.]— 
By a written agreement made in 1917 a 
trader was to purchase goods from time to 
time & resp. was to advance money to pay 
for them ; the trader was to sell the goods & 
to pay the proceeds to the credit of resp. at 
his bank ; resp., after deducting the amount 
which he had advanced & one-third ot the 
gross profits, was to pay the remaining two- 
thirds to the tradcr. In 1921 the trader 
became bkpt., & applt. was appointed 
assignee in the bkpcy. At the time of the 
bkpcy. a large sum advanced under the 
agreement had not been repaid, & the trader 
had in his hands goods purchased under the 
agreement, & the proceeds of other goods so 
purchased. Itesp. claimed a charge on the 
above asscts in respect of the advances not 
repaid :—Held: as the agreement did not, 
either contractually or otherwise, create any 
right of the lender in cither the goods or their 
proceeds, it did not amount to an equitable 
assignment so as to entitle resp. to the charge 
claimed.—PALMER v. CarBy, [1926] A. OC. 
703; 95 L. J. P. C. 146; 135 L. ‘I. 237; 
(1926) B. & CO. R. 51, P. C. 


Add. Annolation :—Refd. Re City Life Assce. 
(1925), 42 T. L. R. 45. 


Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 





(1744), Ridg. temp. 
Hi. 194; 27 B. BR. 801, L. C. 


- ————— 


Held: the 


Serocmcnt operated as an 
205 x Building contract L. R. 417.—AUS. equitable assignment of the proceeds 
apportwning price belween builder dt: to the co.—He McPHERSON, THOM & 

p PART IV, SECT. 2, SUB-SECT. 2.—A. | ('o.; SANDHURST & NORTHERN DIs- 


% 1164; 2 W. W. R. 


246 iv 





circumstances 
aussignmont of 





e -}— 
ordor set out in the judgment, in 
was a good 
moneys due from the 


TRICT TRUSIrEKS, ETc., Co., LTD. t. 


sania ine COOMBIE PASTORAL Co. Pry., Lip., 
equitable our . L. hk. 200 : Argus L. R. 4. 


sm. Awhorising payment of sum 
tn hands af gph barpesa all giving 
effert to verbal assignment. )-—CLARKE 

RorIrRa, Lp, ». Goopin & PEDER- 
gon, [22] 3 . W. R. > 6 
D. L. R. 792. —CAN. 

223 i. .tasiyning money due or to 
become duce- Under contract.j—lIt is no 
objection to an equitable assignment 
of a claim against a third porson that 
the work upon which the claim is 
based has yet to be performed.—Re 
MATTHEWS SHEET METAL & ROOFING 
Go., (1924) 1 


Lrbp., Ax p. Go te 


dD. L. R. 161; 66 UO. L. R. 2633; 4 
QO. B. R. 471.—-CAN. 
223 ii. —— Under policy.}—Held: 


the assigninent was not vitiated by the 
fect. that, at the timo, the fund on 
which the assignment was intended to 
operate hud not yet come into 
existonoe.— LIVERPOOL & LONDON & 
GLOBE INSURANCE Co., LTD. vt. 
Harnr_eEY & Forp, (1927) V. L. R. 


board of a drainage district to a person 
who had a contract with it.— STIRLING 
CULLIERIES, LTD. v. JONES, [1924] 4 
D.L. Rh. 1305; 3 WW. W. RR. 955.—CAN. 


PART IV. SECT. 2, SUB-SECT. 2.—B. 


256 i, Directions tv agent to sell & pay 
proceeds wnto bank—FHrincipal payng 
Jur goods by cheques drawn agatust 
proceeds.}-—K1pDD v. HARDEN, McCon- 
NAL v. HARDEN, [1924] 4 D. L. RK. 5163 
3 W. W. RR. 293.—CAN. 


258 ai. Agreement to pay proceeds to 
lender— Advances for purchase of goods. } 
—B. being indebted to a co. for tho 
price of a SS Pl it had purchased 
on his behalf, by an agreement in 
writing undertook so long as his m- 
debtedness to the co. should continue 
not to sell any of the sheep without the 
written consent of the oo., & in the 
event of any sale with such consent to 
pay the nett proceeds to the oo. in full 
or to the e t of his indebtedness. 
Some of the sheep having been sold :— 
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PART IV. SECT. 2, SUB-SECT. 2.—C. 


o. Add “ revsd., [1921] 1 W. W. KR. 
839.” 


PART IV. SECT. 2, SUB-SECT. 3. 


sn. Lodging notes aa _ collateral 
security.J—A document providing that 
certain notes ‘are lo with the 


bunk as @& general &_ continuing 
collateral security for the due payment 
of all advances wade or to be made to 
me by the bank ’’:—Held: not @& 

roper assignment; there is a dis- 
Finction between lodging a document 
as collateral security & an assignment. 
—MERCHANTS BaNK OF CANADA f. 
oo [1923] 2 W. W. R. 931.— 


st. Indorsement of lien note.}—Held : 
to constitute a good equitable assign- 
ment thereof.—CaNADIAN BANK OF 
COMMERCE v. LA BrRasSH, {19138} 1 
W. W. R. 6; 39 D. L. R. 398; 10 
Sask. L. R. 408.—CAN. 


Vol. VITI.—Choses in Action. 


Cases 308—485. 


126 L. T. 319; [1921] 


Add. Annvctation :—Refd. Re North Wales 
Produce & Supply Soc., [1922] 2 Ch. 340. 


Add, Annotation :—Refd. Garland v. Archer- 
After this case add “‘ See, now, Law of Property 
Add. Annotation : —Refd. Garland v. Archer- 
Add. Annotation :—Refd. Knight v. Knight, 


Add. Annotation : —Refd. Republica de Guate- 


Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 


8308. Add. Annotation:—As to (1) Distd. Re L. J. K. B. 196; 
Nelson, Norris v. Nelson (1918), [1928] Ch. B.&'0. R. 200. 
,n. 
8307. Add. Citations :—(1922} 1 K. B. 21; 91 
Part V.—Notice of Assignment. 
See, now, Law of Property Act, 1925 (c. 20), | 407. 
ss. 136, 137. Shee (1930), 1412 1. TM. 443. 
318. Add. Annotation :-—Refd. National Provincial | 417. 
& Union Bank of England v. Lindsell (1921), Act, 1925 (c. 20), s. 137." 
91L. J. K. B. 196. 421. 
354. Add. Annotation :—Refd. H. v. H., [1928] Shee (1930), 142 L. V. 443, 
P. 206. 44.0. 
358. Add. Annotation : — Generally, Mentd. Mc- {1925] Ch. 835. 
Creagh v. Cox & Ford (1923), 92 L. J. K. B. | 460. 
855. mala v. Nunez, [1027] 1 K. 8. 669. 
393. Add. Annotation :—Refd. Giarland v. Archer- | 461. Add. Annotation : —Consd. 
Shee (1930), 142 L. T. 443. 
406. Add. Annotation :—Refd. Garland v. Archer- | 463. 


Shee (1930), 142 L. I’. 443. 


Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A. Cy 732, 


Part Vi.—Effect of Assignment. 


475. 


1 Ch. 33. 








PART IV. SECT. 3. 

280 1. Necessity for communication 
to & assent i assignee—To 
stilule assignment.J—A letter asugning 
moneyh must he shown to have been 
communicated to the assignee before 
1t will bo held to constitute an eqult- 
uble assignment. — STARR CoO. OF 
Canada, Lrp. v. MERRILL, [1922] 
3 W. W. RR, 926; 70 D. L. BR. 557.— 
CAN. 

PART IV. SECT, 6. 

288 li. ——.)—LowerrkyY wv. Lana, 
(1925) 2 D. L. R 610; [1925] 1 W. W. 
R. 1104; 19 Sask, L. R. 337.—-CAN. 

sa. Assignment of hen ayrcement— 
Whether conmderation amount due under 
lien.J—A. RR. WILntamMea MACHINERY 
Go., Ltn. «. Mook, (1926] 4 D. L. RB. 
568.—CAN, 


PART V. SECT. 1, SUB-SECT. 1. 

311 i. Assignment —As security —Of 
debts.|\--OKFLL MorRRISsS & CO. », 
DICKBON (1902), 9 LB. C. R. 151.—CAN, 


PART V. SECT. 1, SUB-SECT. 3. 

sh. Assignment of lien.}-——HENDSBEE 
ve. SONORA TIMBER Co., LTv., {1928] 
1D.L. R. 642; 59 N.S. R. 457.-—CAN. 


PART V. SECT. 3, SUB-SECT. 1. 

80. To guarantor—Notice not given 
to debtor.}—-~DONALD v. JUKES, [1921] 
2W. W. R. 208; 66D. L. R. 692; 60 
S.C. R. 652.—CAN. 


PART V. SECT. 3, SUB-SECT. 38. 

sd. Of debtor.}-—Notice to the solr. of 
debtor that the claim against tho latter 
was to be paid to a third party is notice 
to debtor himself that such claim had 
been aasigned.—-St. JOaN & QUEBEC 
Ry. Co. v. BANK OF BRITISH NORTH 
AMERICA & HIBBARD Co. (1921), 67 
D. L. R. 650 : 62 Ss. Cc. R. 3$46.—CAN. 


PART V. SECT. 4. 
sf. Before action—Judicature Act, 
1909, s. 19 (6). }+-Woopstocg ELEcTRIv 


J.8. 


come \ 


Add. Annotations :—As to (1) Refd. Ftc Bern- 
stein, Barnett v. Bernstein (1924), 69 Sol. Jo. 
88. wis to (2) Refd. Weld 7. Petre, [1920] 


ee came ee ee ere 


TTa, ante. 


483a. -~-—— -— -.]—@. 
HemMswortH Ruran Dismeaer COUNCIL, No. 


& TT. Banu, rp. ov. 


| 485. Add. Annolutions :-—Refd. Choshire County 


ee ee eee 


RaILway, 
DOMINION TANNERIES, Lrp. (191%), to 
N. B. 1k. 408. CAN, 


PART V. SECT. 5. 

bi. ~—— That allyed asmguee had 
possession of notes.) — Although debtors 
may have known that notes were 
In the possession of a bank, the alleged 
assignees :—Held * this was insulicient, 
being a far different thing from haying 
notice of the assignment, & there was 
no duty in debtorr to inquire of the 
bank.—MirnrcHaniy BANK OF CANADA 
v. Ae (1923) 2 W. W. Rh. 931. 


PART V. SECT. 9, SUB-SECT. 1.— 
A. (a) |. 

0. Add * Revad. 47 8.0. R. 313; 10 
b. lL. K. 232; 23 W. . R. 445. 

pi. -]— The assignee of an 
equitable interest in personal estate 
without notice of an existing carlier 
assigoment will gain priority simply 
by the act of giving notice to the person 
who has the legal dominion over the 
fund before notice is given by an 
assigneo earlicr in point of time.— 
QOKDON vo, Gorvon, (1924) 2D. L. R. 
745 1 W. W. Jt. 903; 18 Sask. L. R. 
187.—CAN. 


PART V. SECT. 9, SUB-SECT. 1.— 


{oe 


sk. Assignments of money payable 
under coummiasion certificates —Certifi- 
cules not assignable—Order for payment 
gwen to first assignee—Cerlificates 
handed to second assignec.)— J. 1. Case 
THRESHING MaCHINE Co. 0. GENERAL 
MoToRS ACCEPTANCE Conpns., (1924) 
a BD. L. R. 1297; 3 W. W. R. 69t.— 


PART V. SEOT. 10. 
sl. Reyistered judgment—-Notice given 
against credilor——Of asmgnment.} Uf a 
vendor of land, in order to eecure an 
indebtedness, ass! all the moneys 
due or to become due under the agree- 
ment of sale, such assignment not being 
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Lignr & Powrr Co. o. | registered, but due notieo thereof bein 


tiven to the purehaser, the assignee wi 
In ontithed to the moneys as against one 
Who subsequently obtains & reglstors 


Judgments against the vendor - 
CANADIAN BANK OF COMMERCE 0. 
Royal Bank oF CANADA, [1921] 2 


WLW. T4625 60 2. Le at. 275; 
18. C. At. 407. - CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 


am. Assignment ar accurity Lye 
ment of debt -Direetoon by assignet: for 
payment of moneys to assignor- leuyhe 
of assaygnor to suc oun oun name.) - 
Kunore v7 Le VAG (Men.), (£029) 3 
DL. 1. KK. 912, —CAN, 


PART VI. SECT. 2, SUB-SECT. 2. 


476 i. ——-- — — Money due under 
agreement for sale— Power to cancel 
agreement.) —Where o vendor of land 
under agroement for sale assigns the 
moneys due under the agreement for 
bale & notice of the asalgnment, 
equitable or legal, 1s givon to debtor, 
it is not open to the vendor & 
debtor to caucel tho agreement with- 
out the concurrence of the axssignoe.— 
UNION BANK OF CANADA 0. DUTCZAK, 
{1924) 3 D. L. R. 457: 2 W. W. RR. 
864.—CAN. 


PART VI. SECT. 3, SUB-SECT. 1.— A. 


ti. ——-- Of contract for aale of lana.) - 
INTERSTATE INVES IMENT Co., Lib. v. 
Monus (1928), 24 &. 1k. N.S. W. 572; 
45N.93.W.W.N.176. AUS. 

u. Add “revad. in part, 4 A. R. 
267.” 

el. Of lien J -VItt., assignee of 
threo several claims of workmen who 
had Uens under Woodmen'’s Lien Act, 
commenced an action in his own nume 
Without serving any notice of the 
ussivnracnt upon debtor :—Held : pitt. 
conld bring an action in his own name 
without riving the notice referred to 
in Jud Act, 8, 19 (5).—Banvid v. 
Hiack, 11925) 3 D. L. ho Go, % 
N.S. KR. 69.—CAN, 


20 





24 


Cases 485-6072. ENGLIsH AND Empire Diaest SUPPLEMENT. 


Council v. Hopley (1928), 180 L. T. 123; Soc. v. London Theatre of Varieties, [1922] 


The Koursk, [1924] P. 140; Venn v. Tedesco, 2K. B. 438. 
[1026] 2 K. B. 227. 619. Add. Annotation :—Refd. Allen v. Royal 


504. Add. Annotation:—Refd. Republica de Bank of Oanada (1925), 41 T. L. R. 626. 
Guatemala v. Nunez, [1027] 1 K. B. 669. 544. Add. Annotation :—Refd. Garland v. Archer- 
509. Add. Annolation :—Refd. Performing Right Shee (1930), 142 L. T. 443. 


Part VII.—Assignment subject to Equities. 


592. Add. Annotation :—As to (2) Refd. Lawrence accrued due on the part of the firm against 
v. Hayes, [1927] 2 K. B. 111. F. at the date of the notice of assignment but 
was not subject to any right of set-off in 





pen aa aonacay | igani 3 Ok. B00; fe Pink respect of the £15,000 which had not accrued 
] 9 e § b e 
Elvin v. Nightingale (1926), 70 Sol. Jo. 1090. due at that date; nor did the fact that the 
‘ , debt assigned was a debt payable in futuro, 
601. Add. Annotations :—Consd. Fe Pinto Leite, for which the assignor was not at the date 
Ex ». Des Olivaes, [1929] 1 Ch. 221. Refd. of the notice of assignment in a position to sue, 
601a. Assignment of debt payable in futuro. ]— ment of a chose in action.—Re PINTO LEITE 
—In 10918, ©., a creditor ot a firm, agreed to & Nepurws, £2 p. DES OLIVAES, [1929] 1 Ch. 
leave the sum constituting her debt on deposit 221; 98L. J. Oh. 211; 140 L. T. 687; [1928] 
with the firm for fifteen years from Jan. 1, B. & C. R. 188. 
1917, upon the terms (enter ala) that interest | 604. Add. Annotation -—Refd. Lawrence v. Hayes, 
& commission thereon should be paid to V. [1927] 2 K. B. 111. 


for his own use, & that in certain events, : . 

which subsequently happened, V. should | 695. epic ce aamae ied paren to Dao hi aa 
receive a share of the firm's profits, which he ite, Hx p. Des Olivaes, [ J 1 Oh, 221. 
re ee - aa 2 Refd. Lawrence v. Hayes, [1927] 2 K. B. 111; 
in sact received during the years 1918-1921. Earl H th R. D. G. (1928), 44 
In 1920, by C.’s direction, the debtor firm TLR, aon - D.C. ( )y 
transferred 0,’s debt by a book entry imto eon ese ° 

the name of F., V. continuing to receive | 607a. For breach of warranty by assignor—Against 

















interest & conmmnussion as beture, & on Feb. 24, claim for instalments due under assigned 
1026, F. made an equitable assignment of the agreement—Judgment obtained for damages 
debt to V. Notice of the assignment was for breach of warranty.])—The owner of a 
given to the debtor flmm on Mar. 2, 1926, business sold it to deft. on terms of payment 
whereupon the firm transferred the debt by by instalments, & then assigned the benefit 
a book entry into the name of V. At the of the agreement to plti. efore notice of 
date of the said eqfutablo assignment by F., assignment was given to deft., the latter 
FB. was under a hability to the debtor firm in obtained judgment against the assignor for 
respect of certam accommodation bills for damages for breach ot warranty on the 
which, us between F. & the firm, F. was liable, above sale. In an action by pltf., as assignee, 
but such Hability did not accrue due as a against deft. for payment of instalments due 
debt until after notice of assignment had under the assigned agrecment, deft. claimed 
been given, namely, when the debtor firm to set off the amount of the judgment. Pitf. 
expended £15,000 in taking up the accept- contended that deft.’s right to damages in 
ances. On Mar. 15, 1926, the debtor firm respect of the breach of warranty had merged 
presented their petition tor a receiving order in the judgment, & that the latter could not 
& wore subsequently adjudicated bkpt. be set off against his claim :—Held: the set- 
In a claim by V. to prove in tho firm’s off was valid.— LAWRENCE v. HAYEs, [1927] 
bkpcy. :—Held: the asagnment by F. to V. 2K.B.111; 96L. J. K. B. 658; 137 L. T. 

was subject to all mghts of set-off which had ' 149; 913. P.141; 48 T. L. R. 379. D.C. 
PART VI. SECT. 3, SUB-SECT. 1.— | tained in the agreement.—-UNION Bank | induced by fraud, such clause falls 
B. (a). OF CaNaDA vw Dutrczak, [1924] 3 | with the contract, except where debtor 
m i. 17 Pane ce of Land Titles | D L. R. 457, 2 W. W. R, 864.—OAN, ne tine Ry aie the pence 
(818) 3. wee op aap eh Re 565 agua gees a mi figs a Ww. Wit ise: eats (1925) 

; a. L. 2. 449.—CAN, : ‘ . W. R. ; ; 
proper aeagnnicuty notes lodged with 2 W. W. R. 195 —CAN. 
' security for the duo payment of all | assignor—Whether 


850 itl, ——— —---}-SHEPHERD t advances made, or to made, must : 
Livinaston, [1984] 1 D. L. R. 798; 1 | be taken by the assignee subject, to ee HSE ae ete ne 
W. W. R. 455.-—OAN. any oquitios existing botween the : , 
———.}—-MCPnersow v. | original parties.—MERCHANTS BANK 

y OF CAaNaD&s 0. CREENLEES, [1923] 2 
WwW. WwW, R. 931,—CAN. 


Lrp., [1926] 1 D. L 
O.L. ht. 97 AN 
PART VU. SECT. 2, SUB-SECT. 1. 


ti, ——.]— Roya. Bang or CANADA 
y. GUSTAFSON, (1924) 1 W. W. R. 544; 
33 B. Cc. R. 878.—CAN. 


PART VII. SECT. 2, SUB-SEOCT. 4. 


604 li. Add “‘revad. in part, 35 
A R179.” 


550 iv. 
LEEKS Fr der Lrp., (1926) N. Z. 


LR §23— 

aw. Payment to ern ad veh 865 iv. Affect o ress oon- 
due tinder agreement for sale—Covenant | tract.) — Notwitinvendite “hoses in 
assignor iy convey on payment.J— | Action Act, R.S &., 192U (co 202), 8. 5, 
here a vendor has covenanted in writ- | debtor can coatract with his creditor, 
ing with an assignee to convey the land | for good consideration, that he will uot 
to the purchase: on payment of the full | aval! himself of his right to set up 

amount of the purchase-money, the | against the creditor's assignee an 

purchaser is piotsctud as to title & | equity oxisting botwoen tho oredttor 
may safely mako his payments to the | himself. If contract which in- 
eo; & the assignesc can sue on | cludes the clause not to set up the 
the purchaser's covenant to pay con- | equities against an assignee was 
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604 iv. ———-.}--ROYAL BANK 
or Canapa v. GosTarson, [1934] tf 
W. W. R. 544; 33 B.C. R. $79.—GAN. 





PART VI, SECT. &, SUB-SECT. 2. & bank as a general & continui qa i. —— Notice of covenant by 
bound. }— 


Vol. VIII.—Choses in Action. Cases 618—684. 


Part Vill—Voluntary Assignments. 


618. Add. Annotation :—Consd. Macedo v. Stroud, ; - Bridge (1852), 16 Beav. 315; Voylo v. Hughes (1854), 
{1922] 2 A. O. 330. sm. Gace 18 j outer v: Overton (it (1864), Now Rep. 
624a. a aeTy Saree CapoGAN (1808), | 684, For ‘‘ Held: (1) as it was the ‘intention of 
ol in at p the settlor,’’ etc., read ‘‘ Held: (1) as it was 

An nnotations :-— <—Consd. Sorbent v.  Tonea ( 1 S86), 1. 1 My. & Cr. not the intention of the settlor,”’ etc. 
Meek v. Rettlowell (1843), 1 Ph. 342. Apld. Eovewicn v. Add. Annotations :—As to (1) Refd. Royal 
Manning i ety : De 7. m9 & . ates jn Donaldson ®. Exchange Assce. v. Hope, (1928) Ch. 179. 
, , ner 0. sayior As to (8) Consd. Macedo v. Stroud, [1922] 2 

1831), 2 R & M. 190; M‘Fad Pi 
Fists, 458 ; Brive 9. Prioe (1851), a1. 3. Gains Hage A. Q. 330. 





a ee Aare Sete wee ~- oe ee 








PART IX. DENISON v. UNION BANK OF Oanana, | ment of Book Accounts Act, ROS. B.C., 
(1925) 3 D. L_ R. 1058; 57 O. L. R. | 1024 ats 16).} —VERNON AUnwine 


Under Assignment of Book , 374; 5C B. R. 811.—CAN. Co. Rep & Remwnarp (vu. C.), 
pads za, ‘Act, 1923 (ce. 29).J—Re Raport, | sp. Book account-—Under Assign- (1927) 2 W. W. R. 117.--OAN. 
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Cases 17—53a. 


EnauisH AND Emptre Diaest SUPPLEMENT. 


CLUBS AND OTHER VOLUNTARY ASSOCIATIONS. 


Part Il.—Constitution and Internal Arrangements. 




















7. ; tation :—Consd. Morgan v. Driscoll | 38. Add. Annotations :—Consd. Amalgamated 
: feet). a8 LR. 251. . Soc. of CS a Onin = 
18. Add. Annotations :—As to (1) Consd. Lamber- Joiners v. Braithwaite, Gener muon. <0 

ton v. Thorpe (1929), 141 T. 638. Refd. Operative ee ~ ee v. cg ees 
Maclean v. The Workers’ Union, [1029] 1 Ch. [1922] 2 A. CO. - . sod. pees wr 
602. ee a as aes 258. Refd. e- UV. wan, 
20. Add. Annotation :—As to (1) Consd. Morgan [ } jae : 
i 8 T. L. R. 251 89. Add. Annotation :—As to (1) Refd. A.-G. v. 
v. Driscoll (1922), 38 T. L. R. . = 192211 K. B. 6&2 
20a. —— To alter qualification for membership.] wan, [ ] are 
GRIMWOOD v. ALDENHAM (1928), 72 Sol. Jo. | 39a. ——.|— WING v. BURN (1928), 44 
569. T. L. ht. 258. 
21a. Notice of genera] meeting - Who entitled to.|— | 46a. -J]—In an action against the 
Pltfs. were the captain & the secretary of the officers of a club for an injunction restraining 
women’s section of a golf club, of which deft. them from enforcing a resolution by which 
co. were the proprietors. At an = extra- the council of the club has excluded pltf. 
ordinary general mecting of the members a from membership of the club, the questions 
resolution was passed deleting from the rules for the ct. are, (a) whether the rules of the 
of the club a provision for the election of a club have been observed, (6b) whether the 
women's committee to manage the affairs council has given pltt. a fair hearing, & 
of the women’s section. No woman member (c) whether the council has acted in good 
of the club received notice of that mccting, faith—LAMBERTON v. THORPE (1929), 141 
as none of the women members held ony L. i. 688; 45 T. L. R. 420. 
shares in the co. In an action for a declara- 
tion that the resolution was in\ alid :—Held : | 593 aoa by aun oA Ito fear 
under the rules women members were not B up r ERT 
. ‘ tered with the object of carrying on a pro- 
full members & were not entitled to receive retary elubl- & bythe ‘asticlos “Il. was 
notices of general meetings, & the action E : Hat Ee voEnii errr for lifo & the 
failed.—CoLie v. MERTON PaRK (WIMBLE- Ppo a i th ms) b baa in her 
pon) GoL¥ CLus, Lrp. (1927), 43 1. L. R. ca a ae SR e rh 
400 m y In 1915 a granted a i a ORs o ws 
° club which was carried on there. In 
28. Add. sLnnolation: —is to (1) Distd. PR. uv. a subscription of four guineas a year for 
General Medical Council, [19380] 1 K. B. 562, country members & five guincas for town 
35. Add. Annotation :-—As to (2) Expld. Maclean members was charged, & as froin Jan. 1, 
v. The Workers’ Union, [1929] 1 Ch. 602. 1919, an entrance fee of five guineas was 
PART Il. parsed unloss by a majority of two- ; to havo the suspension removed, & 
a0, Valwduy of rules.}—Where the thirds of those present & voting :— | for damages, on the ground that tho 


Held; 


committee’s decision, havin been 


rights or privileges of minembers of a 
club aro not in any way affected, nor 
the property of tho club in any way 
injured, the ct. has no Jurisdiction to 
consider tho logal validity of the rules 
of the club, nor to grant an injunction 
against the commission of acts morely 
criminal or merely jlegal.—Warnrr v. 
ine (1923) 1 1. R. 112.— 
1241, -—— Majority of members acting 
tlegaliy— Injunction.) —BRYLINSKL 0, 
INKOL (1924), 55 UO. L. R. 369.—CAN. 
ad Dispute omidade province of 
domestic tribunal.|—W here the rules of 
&® voluntary society provide that 
certain disputes & complaints should 
come bofore tho domestic tribunals the 
law cts. will vot as a rule usurp their 
functions, but where a dispute arises 
with which the rules never dosigned tho 
domestic tribunals ta deal, the law cts. 
will not refer the matter to the domestic 
tribunals but will themselves deal with 
1t.— Crisp vo. SouTH AFRICAN COUNCIL 
oY Tit AMALGAMATED KINGINEERING 
UNION, (1930) App. D. 225.—S. AF. 


PART III. SECT. 1, SUB-SECT. 2. 


fi. Necessity for unani- 
mous vole or consent of all members. }— 
BRYLIABKI t. INKOL (1924), 55 O. L. R. 
369.—CAN., 


f ii, -}~—A rule prescribed 
that no fnture motion to open the 
links for play on Sundays should be 














| 
| 


eee eens 


the repoal of the rule did not 
itself require a two-thirds majority.— 
too Ve PACH AUGHIAN: (1923) 11. R 


PART Ill. SECT. 2, SUB-SECT. 2.—A. 


241i. Power to expel after inquiry 
by committec—Inadequate iuquery.j— 
MONIGOMERY v, LEE STEERE (1926), 
29 W. A. L. RR. 70.—-AUS. 


26 i. Power to expel for infringing 
rules J—Where a club was registered 
uuder Cos. Act:— Held: the com- 
miltee were not in law the directors 
of the co, & had no authority to exer- 
clee the powers of directors to exclude 
tf. from membership of the club.— 
iveres vw. SYNNOTT, [1925] N. 14.— 


PART III. SECT. 2, SUB-SECT. 2.—B. 


208 iv. - -—- —-- - ———.]_Resp., being 
charged with having grossly misoon- 
ducted hinwelf within the meaning of 
a rue of applt. club, was summoned 
before a meeting of the club committee 
to show cause why he should not bo 
dealt with unde: the rule. He was 
aware of the detail of the charges 

referred against bim before attending 
he meeting, but, having attended as 
requested, & having failed in the 
opinion of tho committee to justify his 
conduct, was suspended from member- 
ship. He took action against the club 
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| 
| 
| 


arrived at without affording bim an 
opportunity of cross-examining the 
witnesses against him, was contrary 
to the principles of natural ynstice :-— 
Held > the committee was not bound 
by the formal miles of ovidence, & 
the inquiry having been conducted 
in accordanco with the club’s rules 
& the decision of the committee arrived 
at in good faith, in pursuance of an 
honest devire to protect the interests 
of the institution, after resp. had been 
given every facihty for presenting a 
defence, tho suspension was not con- 
trary to the principles of natural justice, 
notwithstanding that no opportunity 
was given to cross-examine’ the 
witnesses.— PERRY v. FELLDING CLUB, 
(1929) N. Z. L. R. 529.—N.Z. 


49 li, ——— -}~A club incor- 
porated under Incorporated Societies 
Act, 1908, which acting by its executive 
committee wrongfully & in breach of 
the club’s rules excludes a member 
from the use of the club’s premises, 
commits a breach of contract & the 
member is entitied to recover da:nages. 
The members of the comuuttee, acting 
within the scope of their authority, 
are not personally liable in tort for 
indacing or precuring such breach of 
contract.—HENDERSON v. KaNE & 
PIONEER CLUB, [1924] N. Z. I R. 
1073.—N.Z. 








91a. 


109. 


110. 


111a. 


PART IV. SECT. 1, SUB-SECT. 1. 


70 


Where a person gives credit to an ab- 
stract entity, such as a club or lodge, 
he can look to those who assumed to 
act for it & those who authorised or 
sanctioned that being done, in the 


imposed. From 1917 to Mar. 25, 1919, a 
notice stating that the club would be carried 
on permanently was exhibited by H. 
Mar. 11, 1919, H., without notice to the 
executive committee, issued a writ for arrears 


of rent, & on recovering summary judgment , 
closed the club. The co. then passed a | 


resolution for voluntary winding up & a 
liquidator was appointed. A., who was a 
member of the club, claimed to prove as 
creditor for general damages & a proportion 


of her subscription for 1919, B., another | 


member, claimed general damages, the return 
of her enteance fee & the proportion of her 


subscription for the current year :—-Held: | 
A. & B. were entitled-to prove, not only for | 


the proportion of their subscriptions of which 
they had lost the benefit for the current year, 
but also in respect of damages for the loss 


On | 





54. 


54a. 


61. widd. 


Vol. VI.—Clubs. Cases 58a—111b. 


of the amenities of the club, & in the case of 


B. to a return of the entrance fee; & the 
damages sl ould be assessed in the case of A. 
at £7, which included the proportion of her 
subscription for 1919, & in the case of B. at 
Lit, which also included the entrance fee & 
proportion of her subscription.—Re Ourzon 
SYNDICATE, I/rp. (1920), 149 L. T. Jo. 232. 


For ‘* Entrance fee payable by instalments ”’ 
ee . Entrance fee—Payable by instal- 
ments.’’ 


—— Claim by member for return of—On 
winding up of club.}—2te CURZON SYNDICATE, 
Lrn., No. 53a, ante. 


Wimbledon & 
Tuely 


Annotation: - Apld. 
Putney Commons Conservators —¢. 
(1930), 47 T. 1. WR. 17. 


Part IV.—Liability of Clubs and Members. 


—— Liability for Joss or damage to member's 
goods—Effect of negligence Construction of 
rule. }~—-One of the rules of a proprietary club 
provided that the proprictors would not be 
responsible for the loss of or damage to any 
article brought by members or guests into 
the club but would take all reasonable carv 


of articles for which a receipt would be given 
Wothe same were deposited in the office: - 
Held: the rile covered lows or damage 
caused by negligence, OrcHARD v. CON- 
NAUGHT CLUB (1930), 16 TT. I. R. 24s 74 
So]. Jo. 160. 


Part Vl.—Debentures. 


105. Add. Citations :--{1922] 1 Ch. 51; 91T. J. Ch. 98; 126 L. T. 225. 


Part VIl—Duty Payable by Clubs. 


106. Add. Annotation :—As to (3) Refd. A.-G. v. Swan, [1922] 1 K. 3. 682. 


Part Vill—Sale of Intoxicating Liquors in Clubs. 


Add. Annotation :— Refd. A.-G. 


{1922} 1 K. B. 682. 


Add. Annotation :—Consd. Watson v. Cully, 
[1926} 2 K. B. 270. 


v. 








premises.]}—The word ‘club’ *as used in 
Licensing Act, 1921 (c. 42), s. 4, means the 
premises of a registered club, & not the assocn. 
of persons who are members of the club. 
Where, on the occasion of a féte, a regis- 
tered club engaged a room adjoining the 
ground on which the féte was to be held, & 
there supplied intoxicants to members other- 


ii. —— Money lent to lodge.}-— mast be 


PART IV. SECT. 2. 
General rule.}—~If abilities are 


Swan, | 


Whether tn ‘‘ club ’*—Temporary , 


Annotlal 


wise than in the permitted hours :-- Jfeld : as 
the room in question wus not habitually used 
for the purposes of the club, no offence had 
been committed under the above sect.— 
WatTSoONn v. CULLY, [1926] 2 K. B. 270; 96 
Iu J. K.B. 5543 1951. 7.28; 905. P2119; 
42 T. 1. 2. 5293 24 1. G. 1. 357; 28 Oox, 
C. ©. 194, D. C. 

ion :-—Refd. Clarke v Griffiths, Peacock v Samo 


(1926), 95 L. J. K. B. 905 


111b. 


—— Additional unregistered 
premises.}—Applts. were respectively the 
steward & one of the members of a club 
which occupied, besidcs its registered pre- 








~~ 


to be fastened upon any members of an 
unincorporated volun 
by reason of the acts of those 
members themselves or their agents, & 
the agency must bo made out by the 

erson who relies on it, for none is 
[inplied by the mere fact of assocu.— 
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PART VIII. SECT. 3. 


af. Right of members to store beer at 
elub.)—Members of a club on pur- 
chasing beer from « Govt. vendor may 
store it at the club, & the club ls entitled 
to charge a {co fur storage & service.— 
R. wv. Rock (1923), 32 B.C. R. 67.— 


it 


BynOocn. 


Torws v. Isaac, (1929) 2 D. L. R. 719; 
peace eat sree Buace, 1081} 2 W. W. It 8173 38 Man. LH 204 CAN. 
2 W, W. R. 907.—CAN. revg. in part, [1928] LW.W. B.G4s— | ge pistributing ” beer by servant of 


club—What amounts to.J—-H. v. ROCK 
(1923), 32 B. C. R. 67.—CAN. 


136. Add. Annotations :—Apld. R. v 


mises, additional premises which were at a 
considerable distance & which were not 
registered. At these additional premises the 
steward supplied to the other applt. beer, 
which the latter paid for & there consumed. 
An information pres Ii been 7a lag against 
the steward for supplying he beer, for con- 
sumption off the club feat bacy otherwise 
than on the premises of the club, & against 
the other applt. for unlawfully obtaining the 


Cases 111b—148a. ENGLISH AND Empire Dicest SUPPLEMENT. 


liquor, contrary to nsing (Consolidation) 

Act, 1910 (c. vr 8. “ ‘04 :—-Held : as the 
liquor was not supplied in the registered 
premises of the cub it was not' supplied ‘‘ in 
a club’’ within the above sect., & the con- 
viction must be quashed _— CLARKE 
GRIFFITHS, PEACOCK v. GRIFFITHS, [1927] 1 
K. B. 226; 95 L. J. K. ‘3. 905; 185 L. z 8; 
90 J. P. 161; 42 'T. L. R. 641; 24 1. G. R. 
466; 28 Cox, C. O. 240, D. O. 


Part IX.—Betting and Gaming in Clubs. 


. O. K. Social 
our Club (1929), 45 T. L. R "5703 Daniels 

Pinks (1930), 04 J. P. Jo. 801. Refd. 
Tichardson v. Moncrieffe (1926), 43 T. L. R. 
32; R. v. Berg, Britt, Oarré & Lummies 
(1927), 20 Cr. App. Rep. 38. 


136a. —--- Whether members’ club fs.]--DANIELS 


ie Ke (1930), 94 J. P. Jo. 801; 170 L. T 
o. 63 6. 


140. Add. Annotation :—Refd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 


140a, —— ——— ——— ———.]—There is a sufficient 


element of chance in the game popularly called 
a ‘whist drivo’’ to make a club where it is 
ees Ages for money a ‘‘ common gaming house.”’ 
—K. v. O. K. ger & WuHist CLusB, Lrp. 
(1929), 45 T. L. 570; 73 Sol. Jo. 451; 
21 Or. App. Rep. Mio. C. 0. A. 


Annotation :—Reld. R. v Favenaead (1980), 47 T. L. R. 22. 


Part X.-—Dissolution of Clubs. 


148a. Claims by members of proprietary club—For 


damages for loss of club amenities—& for 
proportion of subscriptions—& return of 


entrance fee.]—Re OURZON SYNDICATE, LTD., 
No. 53a, ante. 


PART IX. SECT. 2. 
i. Common gamryy house—Who are liable as persons assrsting Dy One business—Employees.)—R. v. DORGAN, 


137 
nN. v, Tr eauten, R. v. Coares (Sask.) (1927), 47 Can. Crim. Cas 344, 
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es (Consolidation) Act, 1908 (c. 69). 


COMPANIES. 


Notg.—The Act now in force is the Companies Act, 1929 (c. 23), which repealed (inter alia) the 


checked with the Comparative Table appended below. 


Com 
1908. 1929. 1908. 
1 857,858; 654 
2 1 55 
3 2 56 
4 2 57 
5 2 58 
6 3 59 
q 4 60 
8 17, 19 61 
9 5 62 
10 6, 7,8 63 
11 8 (2) 64 
12 9 B05 
13 10, 319 66 
14 20 67 
15 12 68 
16 18, 14 6Y 
17 15 70 
18 23 q 
19 14 72 
20 18 73 
21 21 74 
22 62 16 
pA 68 768 
24 25 77 
25 95 78 
26 108, 110 79 
27 101 80 
28 60 $1 
29 G4 
30 98, L1O b2 
31 gy 83 
32 100 84 
33-102 | 85 
34 103 SO 
35 104 $7 
36 105 88 
37 «70,997,141 &Y 
38 Ta v0 
39 48 v1 
40 92 
41 50 93 
42 61 
43 95,108 | 94 
44 7, 52 95 
45 06 
46 55 97 
47 56 98 
48 57 99 
49 56 100 
50 57 101 
51 58 102 
52 58 103 
53 59 104 











1929, 


31 
32 
$f 
30, B00, 
Sch. IV. 
10 
38 
37 
39 
4) 
94 
42 
43 
44 
54 
67 
79, 80, 82, 
$3, $7 


ee. 
prt rarer neenenpaep gna rerareere 


1908, 


105 
106 
107 
108 
108 
110 
111 
112 
113 


114 
No 
116 
117 
118 


119 
120 
121 
122 
123 
124 
126 
128 
127 
128 
129 
130 
131 
132 
133 
134 
L35 
136 
137 
138 
139 
140 
141 
142 


147 
148 


150 
51 


pew 


1029. 


132, 133 
129, 130, 
134. 
130 
Dy 
370 
33 
11, 14 (2), 
108 (4), 
379, 31d 
Sch. I. 


158 

26 
156 
157 
158 
169 
16U 
161 
162 
168 
169 
163 
164 
165 


167 
170 
178 
175 
17Z 
171 
177 
176 
202 
288 
179 
18] 
182 
183, 184, 
185, 186, 
187, 188 
189 
184, 191 


1908. 


162 
163 
154 
155 
156 
157 
158 
159 
180 
161 
162 
163 
164 
165 
166 
167 
168 
160 
170 
171 
17z 
173 
17k 
175 
176 
177 
178 
170 
180 
181 
1&2 
183 
184 
185 
186 


187 
183 
189 
190 
19! 
192 
193 
194 


195 
196 
197 
198 
199 
200 
201 


a gr RT ES “AED ROR On NC nec 
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eferences to sections of the 1908 





1929. 1908. 
185, 198 {| 202 
186 2038 
194 
195 204 
193 205 
197 
192 206 
196 207 
199, 200 {| 208 
209 209 
307 210 
203 211 
204 212 
205 213 
206 214 
207 
20% 215 
210 216 
211 217 
YAS 218 
221 210 
220 220 
214 221 
216 222 
218 223 
219 22k 
168, 873 | 225 
222 226 
2233 227 
221 22% 
225 220 
2u | 230 
228 Ee 
226 232 
232, 241, | 233 
217, 248, | 231 
219 235 
250 236 
237 
248, 242 | 238 
23 
251 240 
234 211 
202 212 
235, 244, ) 24% 
248 214 
236, 245 | 245 
254 246 
255 247 
248 
256 249 
257 250 
238 ; 2ol 


1029. 
259 
260, Sch. 
IX. 


157 
173, 229, 
258 


201 
262 
203 
264 
2065 
174, 258 
266 
270) 
It, 24s, 
260 
276 
272 
2T7 
303 
288 
282 
212 
283 
204 
284, 285 
28 
290 
201 
203 
300 
$01 
302 


303 


304 
378 
305 
374 
207 
208 
209 
205 
312, 314 
313 
316 
317 
318 
319 
321 
322 
360 


1908. 


252 
253 
264 
265 
256 
257 
258 
250 
200 
261 
2062 
203 
264 
205 
200 
207 
208 
260 
270 
271 
272 
273 
274 


Vol. IX, 


ct should therefore be 


1929, 
323 
324 
J25 
326 
350 
327 
328 
324) 
330 
JIL 
832 
J33S 
33 ft 
330 
336 
837 
338 
330 
340 
34) 


312 
313, 344, 
316, 348, 
31, 85), 
362, Sch. 
on If. 
315 
300 
467 
371 
372 
$75 
302 
364 
376 
377 
380 


Cases 6—67. 


ENnaLisH AND Empree Dicrest SuppLEMENT. 


Part |.—Nature, Characteristics, Definitions and 


6. Add. Annotations :—As to (1) Refd. Deuchar 
v. Gas Light & Coke Oo., [1924] 2 
426. As to (2) Refd. A.-G. v. Leeds Corpn., 


[1929] 2 Ch. 291. 


41. Add. Annotations :—Consd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Yowther & Osborn, [1924] 2 Ch. 83. 
Parker & Cooper v. Reading, [1926] Ch. 976; 

Jones 1. 

Lancashire Coal-Owners’ Assocn. (1926), 42 

Colville Estate, Ltd. v. 


Thomas v. Evans, 


lL. R. 401; 


Classification. 


Ch. 
| 15. 


Refd. 


South-West 
16. 


I. R. Comrs., [1930] 2 K. B. 393. 
Howson v. Buxton (1928), 97 L. J. K. B. 749. 


Add. Annotations :—Refd. British Thomson- 
Houston Oo. v. Starling Accessories, Same v. 
Crowther & Osborn, 
Prichard & Constance v. Amata (1924), 42 
R. P. C. 63. 
[1929] 1 K. B. 419. 


Add. Annotation :—Mentd. KR. v. 
(1927), 20 Cr. App. Rep. 53. 


Mentd. 


(1924] 2 Oh. 33; 


Mentd. Scammell v. Hurley, 


Morter 


Part Il—Domicil, Residence and Nationality of Companies. 








office in Iingland :—J/Ield : 


696; 70 Sol. Jo. 818. 
26b. 





ably pernancnt 


(1028), 44 T. L. R. 746. 
27. Add. Annotations :—Consd. 


Business conducted abroad.]— A | 
trading corpn. was registered in England 
under Cos. Acts, but the whole administration 
of the business of the co. was conducted by 
directors domiciled & resident in Holland. 
The register of members was kept at the 
the domicil of 
the co. was not in Tolland but in England.— 
BAwLz vt. Pusric Trusren, [1920 
951.5. Ch. 4003; 1385 1.7. 76335 42 T.1. 1. 


J—To constitute residence by a British 
co. in a foreign State so as to render the co. 
subject to the jurisdiction of the cts. of that 
State, the co. must to some extent carry on 
business in that State at a definite & rceason- 
lace.-- LITTAUER 
CorPN, @ J. W. MIinnIneton (1920), Lrp. 


New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101. 





27a. 


Ch. 863 ; 


Refd. Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 255; Re Bates, Mountain v. 
Bates, [1928] Ch. 682; Ellerman Lines v. Read, 
[1028] 2 K. B. 144. 

-J}—A co. was incorporated by special 
Act of the legislature of New York, & had 
its central office & the bulk of its assets in 
New York. The co. had a branch in London 
& in most of the capitals of Europe, the 
branch in Paris being its head office for 


Kurope :— Held: a corpn. might have a dual 


GLOVE 


residence, & there was evidence that pltfs. 
were resident both in New York & in London 
carrying on business in both places & in both 
places were subject to the jurisdiction of the 
cts.—New York Lire INSURANCE Co. v. 
PurnLic TRUSTEE, [1924] 2 Ch. 
lL. J. Ch. 449; 131 L. T. 438; 40 T. L. RR. 


101; 93 


430; 68 Sol. Jo. 477, C. A. 


Annotations ——Refd. Swedish Central Ry. v 
(1924) 2 K. B 255. 
Nuucz, (1927) 1 KB. 669. 


Thon) pson, 
Mentd. Kepubhca de Guatemala v. 


Part Ill—-Companies under Companies (Consolidation) 
Act, 1908, and Similar Acts. 


88. 
42. 


44. 


PART I. SECT. 1. 


sa. Under statule—Raistence apart 
from members—Conveyance of property 
by origonators to company.) —Defts. con- 
tracted with pitfs. to sell thom all the 
fruit & vegetables to bo wn on their 
land during a specified thue. The con- 
tract provided that if any transfor 
should be made by the grower to any 
corpn., it should be deemed to be made 
subject to tho agreement & the trans- 
ferco should bo bound by the terms 
thereof. Defts.,forthe admitted purpose 
of freeing thomsclves from the contract, 
Incorporated a joint stock co. for the 

urpose of holding the land, & trans- 
forred the land to it in cousideration 


Add. Annotation :—As to (6) Apld. Re City 
Equitable Fire Insce., [1925] Ch. 407. 


Add. Annotation :-—Mentd. Cotter v. National | 
Union of Seamen, [1929] 2 Ch. 58. 


Add. Annotations :—Mentd. Itc City Equitable 67. Add. Annotations :-—Refd. Weld v. Petre (1928), 


of the allotment to them of the whole 
of its capital s :—Held: the co. 
could not be declared to be a trustee 
for the growers & bound by the con- 
tract.— ASSOCIATED GROWERS OF B. C., 
Lip. & KKRLOWNA GROWERS EXCHANGE 
ve EpMuNDs & Byzanr ORcHaRps, 
Lrp., (1926) 1 D. lL. R. 1098; [1926] 
1 W. W. R. 635; 36 B.C. R. 413 


PART I. SECT. 2. 
sb. Companies limited by quarantee— 
Assignment of u go by third 
ephedra ~}—-LLOYD’s BANK v. 
1ORRISON & SON, Lrp., (1927] S. GC. 
571.—SCOT. 
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Fire Insce. (1924), 40 T. L. R. 853; Re Etic 
{1928} Ch. 861; Re Home & Colomal Insur- 
ance Co., [1930] 1 Ch. 102. 

45. Add. Annotation :—Consd. Lever Bros., Ltd. 
v. Bell (1980), 47 T. L. BR. 47. 


PART Ii. 


ni, —— —- In several piaces.)— 
A oo. is to be treated in matters of 
trade & commerce as resident not only 
where its principal place of business is, 
but wherever it has a place of business. 
-——-EHMKA v. BORDER CITIES IMPROVE- 
ne Co. (1922), 52 O. L. R. 193.—~ 


PART II. SECT. 1, SUB-SECT. 5.— 
A. (a) ii. 


sc. General rule.}+—-VITOMEN CEREAL, 
TD. v. MANITOBA GRatn Co. (B. O.), 
1928) 4 D. L. R. 440.—CAN. 


=i 


97 L. J. Ch. 899. Mentd. Anchor Trust Oo. 
v. Bell, {1926} Ch. 805. 


69. Add. Annotationa :—Mentd. Anchor Trust Uo. 


76. 


v. Bell, [1926] Ch. 805 ; Weld v. Petre, [1929] 
1 Ch. 33. 
For the paragraph ‘' (9) (WarRINGTON, L.J. 
--. 1908 Act, s. 82,” substitute :—“ (9) (LORD 
SuMNER, LORD DUNEDIN expressing the 
contrary opinion), an allotment of shares & 
debentures made before filing a statement in 
lieu of prospectus as required by 1908 Act, 
s. 82 (1), is not wholly void.’’ 

For the paragraph “ (10) (Lonp STERNDALF, 

R., was written,’ substitute :— 
‘* (10) Observations of Lorp SuMNER as to 
the practice of the Registrar of Joint Stock 
Companies, in cases where everything is in 
order, of antedating the incorporation of a 
co. to the date of the application for registra- 
tion.”—JUBILEE CoTTron Mu.s, Ltp. 
(OFFICIAL RECEIVER & LIQUIDATOR) v. 
pee ea O, 958; 93 L. J. Ch. 414 ; 


B. & O. R.16; sub nom. Re JusiweEe Corron | 


Mus, Lrp., 131 T.. T. 579, H. LL. 


Annotations :—.18 to (9) Consd, Ite Burton, [1927] 2 Ch. 132. 
Generatiy, Mentd. Re City Kquitablo Fire Insce. (1925), 133 


82. 


196. 


210. 
225. 


228. 


228a. 


Annotation -—Expld. ‘Motor Manufacturers’ 


Add. Annotation :-—As to (1) Refd. Jubilee 
Yotton Mills Official Receiver & Liquidator v. 
Lewis, [1924] A. OC. 958. 
Add. Annotation :—Refd. Marrods vr. Harrod 
(19214), 40 T. L. R. 195. 


Add. Cilation :-—¥ Jur. N. S. 813. 


Citation :-—For ‘56 Sol. Jo. 36”? read ‘ 56 
Sol. Jo. 361.’ 

Add. Annotation :—Consd. Harrods v. Harrod 
(1924), 40 T. L. RR. 105. 


Add. Citation :- appeal. A1 R. P. C. 67, C. A. 


‘* Harrods ’?’ — ‘R. Harrod.’’?}] —The ct. 
granted an interlocutory injunction to re- 
strain deft. co. fiom carrying on business 
under any name comprising the well-known 
name of pltf. co. on the ground that defts.’ 
use of the name was calculated to lead the 
public erroneously to believe that defts.’ 
business had some connection with pltfs.’ 
business.—Harrops, Lrp. v. HARROD (I.), 
Lrp, (1924), 40 T. L. R. 195; 41 R. VP. C. 
74, (. A. 


& Traders’ 


ea v. Motor Manufacturers’, ete., Lnsee, [1925] Ch. 
Ue 


228b. ‘‘ Society of Motor Manufacturers & Traders ”’ 


PART WH. SECT. 4, SUB-SECT. 1. 


265 
than 


—‘* Motor Manufacturers’ & Traders’ Mutual 
Insurance Co.’’]—A co., carrying on the busi- 
ness of insurance against motor risks, adopted 
as part of its name the ordinary descriptive 
words ‘‘ Motor Manufacturers & ‘Traders,’’ 
which had already been adopted as part of 
its name by a society having for its main 
objects the promotion, encouragement & 
protection of the motor trade generally. 
“There was no charge of fraud &, in the 
opinion of the ct., no tangible risk of injury 
to the society’s business reputation owing 
to the similarity of the names; the names 
being sufficiently distinguishable & deft. 
co.’s business wholly different from that of 
pltf. society :—Held: pltf. society was not 


fii, ———.]—-An assocn. of more 
20 persons formed for starting a 


— ee 


287. 


238. 


251. 


255. 


Vol. IX¥.—Companies. Cases 67—272a. 


entitled to a monopoly of its descriptive 
words, or to any relief against deft. co. 
—MotToR MANUFACTURERS’ & ‘TRADERS’ 
Sociary v. Motor MANUFACTURERS’ & 
TrRaDERS’ MoutTuauL INSURANCE Co., [1925] 
Ch. 076; 04 L. J. Ch. 410; 183 L. T. 330: 
41 7T. L. R. 488; 42 BR. P. C. 307, C. A, 
Add. Annotation :—As to (1) Consd. Motor 
Manufacturers’ & ‘Traders’ Soc. v. Motor 
Manufacturers’ & Traders’ Mutual Insce., 
[1925] Ch. 675. 

Add. Annotations :—Refd. Harrods v. Harrod 
(1924), 40 T. L. R. 195; Motor Manu- 
facturers’ & ‘Traders’ Soc. v. Motor Manu- 
facturers’ & Traders’ Mutual Insce. (1925), 
04 L. J. Ch. 410. 

Add. Annotation : —Refd. Mmployers' Liability 
Assce. v. Sedgwick Collins (1926), 95 LL. J. 
K. 1B. 1015. 

Add. Annotations :—~As to (1) Refd. I. 8. Comrs. 
v. Cornish Mutual Assce. (1924), 41 T. L. R. 
10. As to (2) Refd. South Behar Ry. v. 
Te Ave UUMER.) [LUG] ake Us 260, Cheers, 
Mentd. te Debtor (No. 3 of 1926) (1026), 
135 L. T. 689; Dominion Iron & Steel Co. v. 
Invernairn, [1927] W. N. 277; Manchester 
Corpn. v. Buttle, [L029] 2 Ch. 390. 

Add. Annotation :—Mentd. Dominion Iron 
& Steel Co. v. Invernairn, [1927] W. N. 277. 


257. Add. Annotation: —Refd. Greenberg vv. Co- 
operstein, [1026] Ch. 657. 
260a. —-— What amounts to—Not acquisition of 


262. 


' 268. 


| 
| 


| 
( 


270. 
271. 


272a. 


business for gain requires registration 
in accordance with Cos, Act, 4. 
whatever may be the use to which the 
gains of the business are to be put, 
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shares of company to promote its amalgama- 
tion with another company.) — DOMINION 
Inon & Stern Co., damp. vu. INVERNAIRN, 
{1927] W. N. 277. 

lldd. ANanotadion. Mentd. Pe 
Coxrlodge Coal Co., Martins Bank ov. 
Co, (1980), 28 BOW. OL. 7. 


Burradon .. 
Mae 


. Add. Annotations: --Consd. 1. R. Oomra. v. 


Cornish Mutual Assce. (1924), 41 T. L. R. 
70. Mentd. Brighton College v. Marriott, 
(1925, 1 K. B. 32. 

Add. Annotations : - As to (1) Apld. Cornish 
Mutual Assce. v. I. 38. Comrs., [1926] A. C. 
281. Refd. Greenberg ». Coopeorstein, (1926) 
Ch. 657; J?e United General Commercial 
Insce Corpn., (1927) 2 Ch. 51 As to (2) Refd. 
Thomas v. EKvans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1926), 135 
1. U. 673. 0 Generally, Menvd. Brighton 
College v. Marriott, [1925] 1 K. B. 312, 

Add. Annolution:-- Refd. Greenberg v. Co- 
operstein, [1026] Ch. 657. 


Add. Annotation :—Folid. Greenberg v. Uo- 
opecstein, (1926] Ch. 657. 

}—An assocn. with four branches 
was formed to obtain subscriptions from the 
members of each branch & to lend to members 
out of the fund so formed money on interest. 
Each fund, with its accretions of intc vest, 
was divided up periodically among the 
meinbers ratably at a period of the year 
which differed in each branch. The assocn. 
& its branches all consisted of more than 
twenty members. ‘The assocn. was not 
registered under any Act. Disputes having 
arisen, @ resolution was passed by the mem- 
bers for the dissolution of the assocn., & an 








e.g. educational & other charitabic 
, ee LAL » sic 
oo (1920), I. L. tt. 52 All 





-——— 





co 


58 
4c) Ff, eae 
32% 


Oases 272a—431a. 


action was brought by three members suing 
on behalf of all members other than defts. 
against defts., who were the treasurer & 
secre of the assocn., claiming administra- 
tion of the assets of the assocn., an account 
of the subscriptions received by defte. from 
members & of their application thereof, 
payment of the amount found due & other 
relief. The action was resisted on the ground 
that the assocn. was illegal & that no relief 
could therefore be given:—Held: (1) the 
agsocn. was rendered illegal by 1908 Act, 
s. 1 (2), as being an unregistered assocn. of 
more than twenty persons carrying on a 
business aes for its object the acquisition 
of gain; (2) the ct. was not debarred from 
affording relief to the members asking for 
the return of money paid into the hands of 
agents for application for an illega] purpose 
by granting an account.—GREENBERG v. 
COOPERSTEIN, [1926] Ch. 657; 95 L. J. Ch. 
466; 135 L. T. 663. 
282. Add. Citation :—130 L. T. 450. 
Add. Annotations :—Retfd. Drabble v. Hycolite 
Manufacturing Co. (1928), 44 T. L. R. 264. 
Mentd. Imperial Tobacco Co. of India v. 
Bonnan, [1924] A. C. 7655. 
208. Add. Annotation :-—Refd. Pickford v. Quirke, 
Pickford v. 1. R. Comrs. (1927), 188 L. T. 500. 
804. Add. Annotation :—Mentd. I’verett v. Griffiths, 
(1924] 1 K. B. 941. 
810. Add. Annotations :—Generally, Mentd. Gott- 
liffe ». Edelston, [1980] 2 K. FP 378; Re 
Prevost, Lloyds Bank v. Barciays Bank, 
[1930] 2 Ch. 883. 
Add. Annotation :—Refd. Re Railways Act, 
1921, te Standard Charges Schedule (1925), 
4.35. K. B. 364. 
Add. Annvtations :—As to (1) Consd. Agri- 
cultural Wholesale Soc. v. Biddulph & Dis- 
trict Agricultural Soc., [1925] Ch. 769. Gene- 
rally, Mentd. Lapish v. Braithwaite (1924), 
40 ‘I’. L. R&R. 857, 
Add. Annotation :— As to (1) Refd. Bank of 
N. T. Butterfleld v. Golinsky, [1926] A. C. 733. 
Add. Annotations :—Apld. Plantations Trust 
v. Bilba (Sumatra) Rubber Lands (1916), 114 
L. T. 676. Mentd. Agricultural Wholesale 
Soc. v. Biddulph & District Agricultural Soc., 
[1925] Ch. 769. 


835. 


341. 


343. 
351. 


EnGuisH anD Empre Diarst SuprLEMENT. 


854. Add. Annotations :—As to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 743. Aa to (4) 
Consd. Ramsden v. David Sharratt & Sons 
(1930), 35 Com. Cas. 314. Generally, Refd. 
Harrods, Ltd. v. Lemon (1930), 47 T. L. R. 97. 


355a. ——— Liguidator.}—Re Home & CoLoniaL 
INSURANCE Oo., ., No. 6858b, post. 


Add, Annotations :—-Mentd. Stott v. Shaw & 
Lee, [1928) 2 K. B. 26; Watkins v. Jones 
(1928), 14 Tax Cas. 94. 

Add. Annotations : — Consd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Oh. 769. Refd. Hole 
v. Garnsey, [1980] A. C. 472. 


Add. Annotations :—Consd. Kreditbank Oassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
Liggett (Liverpool) v. Barclays Bank (1927), 
187 L. T. 448. Refd. Underwood v. Bank 
of Liverpool, Underwood v. Barclays Bank, 
(1924) 1 K. B. 776; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, [1928] 1 K. B. 
48. 


Add. Annotations :—Refd. Underwood v. Bank 

of Liverpool, Underwood v. Barclays Bank, 
{1924] 1 K. B. 775; Houghton v. Nothard, 

Lowe & Wills, [1927] 1 K. B. 246; Liggett 
uaverpee) v. Barclays Bank, [1928] 1 K. B. 
8, 


879. 


406. 


410. 


411. Add. Annotation :—-Consd. Kirby v. Wilkins, 


{1929} 2 Ch. 444. 


Add. Annotation: —- Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


Add. Annotation :—Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 
Add. Annotation :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853. 


Add. Annotation :—Mentd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853 


481a. ———.]—-A collateral obligation imposed by 
the arts. of assocn. of a co. registered under 
1908 Act upon a member of the co., which in 
certain events involves a liability on the 
part of that member to take further shares 
in the co., can be enforced notwithstanding 
that the liability of the member to contribute 
in a winding up is limited by the Act under 
which the co. is registered. 


415. 


417. 
427. 


480. 





PART il. SECT. 4, SUB-SECT. 5. 
ad. Striking off rt giater—EKffect.}— 
(1) The intontion to disso) R 
should not be read into oa statute 
providing for tho striking of the co. 
off the register because of 4 short delay 
in the payment of its annual fee, unless 
the language of the statute oxpressly or 
by necessary implication imposes that 
enalty. (2) The conduct of deft. share- 
olders after the co. had been struck off 
the register held to make them trustees 
of the co.’s property for the individual 
shareholders, who made contributions 
to conserve the property, & not for the 
thorefore, not necessary 


Britis Col UMBIA 


for.}-—P. Sereee 


Canoe 


to the register & to have the action 
brought by the co.— Dapson v. GREST 
& Grest, (1928]1 D. L. R. 479; (1928) 
Aan W. RR. 286; 22 Sask. L. R. 353.— 


of members :—HZH. 


PART Ill. SECT. 6. 


ki, ——— That company duly éncor- 

porated.}—-The fact that a Ga: incor- 

pees toed hee iotaaes na | 
“operas td - 

trary to Co-operative PAROCnE: ‘Act, thon 


1920 (e. 19), 8. 4 (2), does not render it 
an illegal co., sinoe Co 
makes 4 certificate of incorporation 
conclusive ovidence that 
was duly incorporated.—ASSOCIATED 
GROWERS OF BRITISH COLUMBIA, LTD. ¥. 
Froit 
1925}1 D L. R. 871; 
605; 34 B. O. R. 533.—OAN 


PART HI. SECT. 7, SUB-SECT. 6.— 
A. (a) 


3581. To take up number subscribed 
to purchase shares in a 
co. & subscribed to the memorandum 


for pitt. whose suit waa for his share PB eiticen Hie Cronus the promoter 
. restored | name was never entered in the 


a Pp, was raced 
Re J. H. CHANDLER & Co., Lrp. (1926), 
I. L. R. 48 All. 580,—. e C ) to jo: 


PART Ir. SECT. 7, SUB-SECT. 6.— 


Re T. EK. O’REILLY, Lrp., [1927] 3 
D. L. R. 797 > 60 oO. L. R. 649.—OAN. 

$95 {. By transfer.]— An original 
subscriber of a oo, can withdraw his 
subscription & transfer his share at the 
first meeting of provisional directors, 
& where a majority of original incor- 
porators are present & vote at the 
mecting such withdrawal does not in- 
validate anything done at the mee . 
—Re GEORGE W. GRIFFrITss Co., (1924) 
4 D. L. R 1031.—CAN. - 


PART HL SECT. 7, SUB-SECT. 6.—B. 


400 i. Misrepresentation by o- 
moter—N ot rouse Jor peoblantoie y 
the memorandum of 


x. Act, 8 28, 


the oo. 


LAND, LTD., 
[peat 1 W. W. 


ments.” P.’s 


e 


a condition of the contract: the truo 
ay edy re ene bessons we defrauded is 
@ memo- sue for ages the persons 80 
defrauding them.—. & CHAL- 
LENGE EATERS, LTD. v. BODLEY, 
[1924] N. Z. L. R. 102.—N.Z. 


The limitation of liability in respect of 
shares held is distinct trom an obligation 
collat Yy imposed upon a member in 
certain events to take up further shares 
which will themselves, when taken up, be 
entitled to a similar limitation of liability. 
There is nothing in such a collateral obliga- 
tion which is ulira vires or repugnant to the 
system of limited liability —AGrRICULTURAL 
WHOLESALDB SOcIErTy v. BDDULPH & DisrRicrT 
AGRIOULTURAL Socigety, [1925] Ch. 769; 94 
L. J. Oh. 897; 188 L. T. 274; 41 T. L. R. 
470; 69 Sol. Jo. 557, C. A.; affd. sub nom. 
BroputpH & £ODIstTRIcr AGRICULTURAL 
SociETy v. AGRICULTURAL WHOLESALE 
Socirury, [1927] A. O. 76, H. L. ; 

Anaciation -—Fexpd. & Distd. Hole v. Garnscy, [1930] A. C. 

432a. ———- Unless arising from wilful neglect or 
default.)—Re Ciry EQuiraBLe Fire Insur- 
ANCE Co., Lrp., No. 3059a, post. 


-J}—FENTON ‘TEXTILE ASSOCN., 
Lro. v. THomas & CLARK (1928), 45 T. 1. R. 
118; on appeal (1929), 45 T. L. R. 264, C. A, 

482c. Unless arising from wilful or wrongful 
act or default.)—One of the arts. of assocn. 
of a co. provided that ‘“‘ The directors & other 
officers shall be indemnified by the co. against 
all costs, losses, & expenses incurred by them 
in or about the discharge of their respective 
duties, except such as may happen from 
their own respective wilful or wrongful act 
or default ’’ :—Held: the above art. did not 
protect a director from liability for negligence 
resulting in loss to the co.—Ze Ciry oF 
LONDON INSURANCE Co., Lip. (1925), 41 
T. L. R. 621; 69 Sol. Jo. 591. 


Add. Annotation :—As to (1) Consd. Shuttle- 
worth v. Cox, (Maidenhead) (1926), 43 


Add. Annotation :—As to (1) Refd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc. (1926), 959 L. J. Ch. 576. 


Add. Annotation :—As to (1) Consd. Collins 
v. Associated Greyhounds Racecourses (1929), 
141 L. T. 529. 


430a. ‘‘ Issued ’’ to the public—What amounts 
to.J—A co. being in want of further capital, 
a document was prepared by applt., who 
was the managing director, & signed by the 
other directors, stating the position of the 
co., that it was proposed to issue 20,000 
preference shares, & giving an estimate of the 
profits after the new capital was available. 
Attached was an application form for pre- 
ference shares. A second document was also 
prepared by the applt., written on the co.’s 
paper & addressed to a fellow director, marked 
a eecey private & contidential,” which, 
after setting out the amount of nominal & 
issued capital, stated the purposes for which 
the additional capita] was required, & con- 
cluded thus: ‘‘I shall be very happy to 
discuss this proposition in all its details with 
any ona who is really interested.’”’ Attached 
was 8 form of application for ordinary shares. 
Several copies of these documents were given 
to applt.’s fellow director, who sent a copy 
to a solr., with a request, in substance, that 
he should find some client willing to provide 
the capital required. The solr. sent the 
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437. 


439. 
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fering the public sbares in a co. for 
sal isa“ prospectus * under sect. 2 | Kumak Durr (1924), 1.L hk Se 
Indian . Act (VII. of 1913 
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documents to resp.’s brother-in-law, & he 
in turn sent them to resp., who, on the faith 
of the statements they contained, subscribed 
for 3,000 ordin shares in the co. Subse- 
quently ascertaining that a considerable part 
of the issued capital had beon issued other- 
wise than for cash, a fact that was not stated 
in either of the documents, he sucd applt. 
for damages for the loss he had sustained 
through the omission by applt. to comply 
with the requirements of 1908 Act, 
8. 81 (1) (e\. At the trial the jury found that 
the two documents were an offer of shares 
by the co. to the public. In answer to the 
question, whether they were in fact issued 
to the public, the jury said: ‘ There is no 
proof of this.” The jury found that resp. 
sustained damage to the amount of £2,000 .— 
Held: the documents were not issued as a 

rospectus within 1908 Act, s. 81 (1) (e).— 

ASH v. LYNp#, [1929] A. O. 158; 08 L. J. 
K. B. 127; 45 7. L. BR. 42; 72 Sol. Jo. 878 3 
sub nom. LYNDE v. Nasu, 140 L. TL. 146, LH. L. 
Add. Annotation :---Refd. Collins v. Assuciat ed 
Greyhound Racecourses, Ltd., (1980) 1 Ch. 1. 
Add, Annotation :—Consd. Nash v. Lynde, 
[1920] A. CY 158, 


462. 
476. 


484. For tirst catchword “© -— "' read Notice of 
contracts.”° 
491. Add. Annotution :—Apld. Coles v. White 


City (Manchester) Greyhound Assoen. (1920), 
15 T. 1. R. 230. 
|—Held: pltf. was entitled to tho 
rescission of a contract to take shares, on the 
ground that the prospectus did not disclose 
the facts (1) that the land purchased by the 
co. for its operations had been scheduled to 
&® town-planning resolution, which had been 
registered as a land charge, & (2) that, unless 
the consent of the local authority should be 
obtained before any buildings were erected, 
the co. would not be entitled to compensa- 
tion for their possible removal under the 
towu-plauning scheme.- CoLes v. WHITE 
City (MANCHESTER) GREYHOUND ABSHOON,, 
Liv. (1929), 45 T. L. BR. 230, 0. A. 
Add. Annotalione :—Refd. Collins ». Assos 
mated Greyhound Racecourses, Ltd., [1980] 
1Ch. 1. Mentd. Bisset v. Wilkinson (1926), 
42'T. L. R. 727. 
Add. Annotation :-—Refd. Collins ». Asso- 
ciated Greybound Racecourses, Itad., (1930) 
1 Ch. 1. 
Add, Annotation :--Refd. Humphrey & Den- 
man v. Kavanagh (1925), 41 T. L. R. 378. 
Add. Annotation :—Mentd. India Rubber 
Gutta Percha & Telegraph Works v. County 
Golf Co. (1925), 42 R. P. C. 225. 
Add. Annotation : —-Dbtd. & Distd. Lever 
Bros., Ltd. v. Bell (1930), 47 T. L. R. 47. 
581. Add. Annotation :—Consd. Collins v. Associated 
Greyhound Racecourses, Ltd., [1930] | Ch. 1. 
581a. ——~— ——- Directors without knowledge that 
misrepresentation basis of contract.] -Deft. 
co. had no knowledge, that, »o far as pltf. 
was concerned, bis appleation had been 
induced by any representations made before 
the co. was wncorporated. In these circum- 
stances I think pltf. fails to establish an) 
right to have any contract to take the shut 


525a. 





660. 
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568. 
570. 


577. 


—~PRAMATHA NaTH SANYAL v. Kar ft 


). H 440.—IND. 


379 
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in question rescinded (LuxmoorE, J.).- - 
COLLINS v. ASSOCIATED GREYHOUND RACE- 
SOURSES, Lirv., [1930] 1 Ch. 1, 14; affd., 
{1930] 1 Ch. J, 28, C. A. 

581b. ——— Contract between company & agent for 
undisclosed principal Whether principal en- 
titled to rescission.|--Shortly before the in- 
corporation of a co. a draft prospectus, which 
was afterwards adopted by the co., was 
circulated for the purpose of obtaining under- 
writers of shares intended to be offered to the 
public by the proposed co. An investment 
co. entered into an underwriting agreement 
on Nov. 28, 1927, by which they agreed that 
they would within three days of the issue of 
the prospectus ‘‘ either subscribe themselves 
... onthe basis of the said prospectus for 
1,164,000 . . . shares of 58 each or cause 
the same before the date aforesaid to be sub- 
scribed on the terms of the said prospectus by 
responsible persons,’ & any reasonable 
objection might be taken by the co. within 
two days to persons put forward by the 
investment co. On Nov. 20, 1927, M. & O. 
signed & remitted an offer to underwrite 
12,000 shares addressed to the investment 
cu. & also an application for the shares 
addressed to the proposed company, which 
was accompanied by a cheque for £600, On 
Dec. 12, 1927, the incorporation of the pro- 
posed co. took place, & the underwriting 
agreement & prospectus were adopted by the 
co. & the prospectus issued to the public. 
The public response was inst Jicient, & 
8,160 shares were allotted to M. & O., the 
allotment letter bearing at the back a form 
of renunciation. M. & O. were agents for 
plt!., who had provided the £600. 0 They 
renounced the shares m favour of pltf., who 
paid the further sum of £624 due on allot- 
ment & sent the allotanent letter to the co., 
who replied stating that at had been duly 
registered ino dis name & placed his name on 
the register of sharcholders :— Held: pitt. 
Was not entitled to rescission, because (1) the 
contract between M. & O. & the co. was of 
such a class that M. & O. must be treated as 
the prineipals, so that plitf., as the undisclosed 
principal, could not sue on the contract or 
obtain its rescission, & (2) the contract con- 
stituted by the co.’s acceptance of plitf.’s 
authority under the renunciation to place his 
name on the register could not. be treated as a 
contract entered into on the basis of the draft 
prospectus, COLLINS wv. ASSOCIATED UGUREY- 


Racwcounrses, Lrp., (1930) 1 Ch. 1: | 


99 I. J. Ch. 62, CL A. 


—— _ 


PART III. SECT. 8, SUB-SECT. 3. — 
D. (b). 


ments :—dield : 
af. Prospectus must be issued by or on = that sect. 
behalf of company.j— Sect. 84 of 1908 
Act is confined to prospectuses issued 
by or on behalf of the co.—-URQUNIARI 
vw. STRACEY, 11928} N. 1. 162.—I1R. 


678 i, Measure of damages} - (Crim. Cas. 342.—CAN, 
URQUHART wv. STRACEKY, No. 7474, 
post.— IR. 


PART JII. ssid I Cacia 3.— 747 i. 
e Cc oe 

am. Under Criminal Code, 8. 414.}— 

The above sect. relates to the issuing 

of a written prospectus. statement or 


was & promotor, upon false oral state- 
a conviction under 
was uot justified.—kh. v. 
an (1924), 55 O. L. R. 686.— 


sn. -—— Ingredients of offence.)—R. 
tv, Harcourt (Ont.) (1929), 52 Can. 


PART III. el 8, SUB-SECT. 3.— 

Claim for damages against 
direclors— & olhers—Joined with statu- 
tory claim for compensation against 
dircctors.)-—V1tf. bought debentures in 
aco. on the faith o 


ENGLISH AND Empire Digest SUPPLEMENT. 





58ic. — ——~— Effect of renunciation by agent in 
favour of plaintiff.}—CoLLIns v. ASSOCIATED 
GREYHOUND RACECOURSES, Lrp., No, 581b, 


ante. 


635. Add. Annotation :—Mentd. Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. 

642. Add. Annotations :—Consd. Clark v. Urqu- 
hart, Stracey v. Urquhart (1929), 141 L. T. 
641. Refd. Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. 1.54. Mentd. Edwards 
v. Porter (1924), 41 T. L. R. 57; Jarvis v. 
Surrey County Council, [1925] 1 K. B. 554. 

652. Add. Annotation :—Mentd. Bisset v. Wilkin- 
son (1926), 42 T. I. R. 727. 

660. Add. Annotations :—Refd. Clark v. Urquhart, 
Stracey v. Urquhart (1029), 141 L. T. 641. 
Mentd. Edwards v. Porter (1924), 41 T. L. R. 
57; Jarvis v. Surrey County Council, [1925] 
1K. B. 654; Horwood v. Statesman Publish- 
ing Co. (1929), 141 L. T 54. 

668. Add. Annotation :—Mentd. Falcon v. Famous 

Players Film Co. (1925), 42 T. L. R. 91. 

Add. Annotation :—Mentd. Re City Equitable 

Fire Insce. (1924), 40 T. lu. R. 853. 

Add. Annotation :—Consd. Clark v. Urqu- 

hart, Stracey v. Urquhart (1929), 141 L. T. 

641. 

Add. Annotation :-—Refd. Horwood v. States- 

man Publishing Co. (1029), 98 L. J. K. 3B. 

450. 

Add. Annotutions : —Expld. Legh v. Legh 

(1930), 148 1. T. 1513; Lynn v. Bamber, 

[1930] 2 K. B. 72. 


666. 
667. 


677. 


702. 


703. Add. Annotation :— Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 
7138. Add. Annotation :—Refd. The Saxicava, 


[1924] P. 131. 
e 


(t) Other Cases (Vol. LX., p. 139). 


770a. Acceptance of sum pald into court—Effect 
on liability under 1908 Act, s. 84.]—Hesp. 
applied for & was allotted debenture stock 
in W., C., & Co., Ltd., relying upon the 
statements contained in a prospectus. The 
{irst-named applts. were directors in W., C., 
& Oo, Ltd.; the second-named applts. 
carried on business as merchant bankers in 
the name of S. & Co., who were stated in 
the prospectus to have purchased the whole 
of the debenture stock of W., C., & Co., Ltd., 
but who were alleged by resp. to have issued 
the prospectus as agents for the other applts. 
Resp. by his writ) claimed ‘t damages for 
false & fraudulent. misrepresentation against 
al] applits., & against such of applits. as were 


conspiracy to defraud, & against such 
of defts. as were directom in the co. 
claimed compensation under 1908 
Act, s. 84:—Held: (1) pltf. was 
entitled to have the alternative causes 
of action for compensation & for mis- 
representation & conspiracy submitted 
to the jury subject to two limitations, 
(a) that he could not get damages 
more than once in respect of what 
was in substance the same cause of 
action, & (Db) that the causes of action 
could conveniently be tried or dis- 
posed of together; (2) if pltf. suc- 
ceeded on the cause of action under 


statements in a sect. 84, he would be entitled to such 


account by a director with the inten- prospectus. Some of defte. were Compensation as he might prove, in 
tion of deceiving shareholders of aco., directors in the co. ome wero @ddition to any damages y 
or of inducing sume other person to , partuers in ng ‘house callea Tecelved in respect of fraudulent 


entrust or advance property to the | Ss. & 
co.; & whore deft. obtained subscrip- | defts 
tions for stock of a co., of which he 


presentations in the prospectus & for 


misrepresentation. — URQUHART v. 
ce (1928) N. 1.162; varied, 141 


380 


stock. }— 
Co., {1927] 4 D. L. R. 102.—CAN. 
PART III. SECT. 10, SUB-SECT. 3.—B. 


gi. — To 
In a petition for 


directors of W., C., & Co., Ltd., compensa- 
tion under 1908 Act, s. 84, alternatively 
damages for conspiracy to defraud, the 
damages claimed in respect of the three claims 
being £178.’’ The trial judge dismissed the 
action against the first-named applts. with 
costs. The action then proceeded against 
the second-named applts. until they amended 
their defence by leave & paid £130 into ct. 
with a denial of liability, which amount the 
resp. accepted in lieu of the £178 claimed, in 
full satisfaction of the cause of action for 
fraudulent misrepresentation. The Ct. of 
Appeal set aside the orders & judgment of 
the trial judge & ordered a new trial of the 
action as regards the causes of action under 
1908 Act, s. 84, & conspiracy to defraud :— 
Held: (1) both on the issue of conspiracy to 
defraud & the issue of deceit, after the money 
had been taken out in satisfaction there was 
no cause of action & no head of damage 
remained unsatisfied of which there was any 
evidence or which could be ordered to be 
tried anew; (2) on the question of com- 
pensation under 1908 Act, 8. 84, although 
the case should have been left to the jury 
there was nothing left to be tried after resp, 
had taken out in satisfaction money paid in 
on the issue of conspiracy only. Compensa- 
tion was not, either as to the amount recover- 
able or the mode of measuring it something 
different from or even greater than damayes. 
—CLARK v. URQUHART, STRACEY v. URQU- 
HART, [1930] A. C. 28; 99 L. J.P. Co 13 141 
L. T. 641, H. L. 





77ia. ——— Order for new trial—After acceptance of 


sum paid into court.J—CLARK v. URQUHART, 
STRACEY v. URQUHART, No. 7T70a, ante. 


814. Add. Annolation :—-As to (1) Refd. Jacobs ». 


Batavia & General Piantations Trust, [19214] 
2 Ch. 329. 


8i4a. Profit sharing deposit notes redeemable in , 
four years—Company bound to redeem.)— , 


Pitf., in reliance upon a prospectus issued in | 
Sept., 1920, by deft. co., hereinafter called | 
‘“‘the Trust,”? applied for & had allotted to | 
him subject to the terms of the prospectus 

four £100 74 per cent. profit sharing deposit | 
notes of the Trust. It was stated in the | 
prospectus that the notes would be paid off 


at 105 per cent. by four annual drawings, &, gj, 
under the heading ‘‘ Earlier payments,’’ that ' 
the Trust retained the right to pay off at | 


105 per cent. all or any of the outstanding 
notes at any time on giving three months’ 
previous notice in writing, but that in the 
event of the sale of the Trusts’ R. B. estates, 
further referred to in that prospectus, which 
according to the construction placed upon 


the prospectus by the ct. was not confined | 


to a sale under a certain option of purchase 
referred to later in the prospectus, but 
included a sale to anybody whomsoever, the 


Trust would set aside out of the proceeds of ; 827. 


sale a sum sufficient to redeem the notes 


| 
then outstanding, & the holders would be | 834a. 
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sp. Includes premiums on sale of 
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stated that the by 


shareholder of any 


way, & further, i —— . 
fooy’ ae all the | [1628]. ©. 622.--SCOT. 
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given an option of being then paid off in 
cash at 106 per cent. or of retaining their 
notes till the date of drawing. Each of the 
notes, which was in the form of the specimen 
note referred to in the ined icin provided 
that the Trust would, as & when the principal 
sum of £100 became payable in accordance 
with the conditions indorsed thereon, pay 
to pitf. the sum of £105, & was expressed to 
be subject to & with the benefit of those 
conditions, which repeated the provisions 
contained in the prospectus for the redemp- 
tion of the notes by drawings & tho option 
retained by the Trust to pay off the notes on 
notice, but did not refer to the promise by 
the Trust contained in the prospectus as to 
earlier payments in the event of the sale of 
the Trust’s R. B. estates. The option to 
urchase referred to in the prospectus Lavine 
apsed & the Trust having contracted to gel 
the R. B. estates without having given notice 
to pitf. that his option to be paid off or to re- 
tain his notes had thereby become overcisable, 
& the Trust having repudiated their liability 
to perform their promise contained in the 
prospectus, pltf. brought an action to have 
the said liability of the Trust established & 
for an injunction to restrain them from 
dealing with the proceeds of sale without in 
the first place setting aside a sum sulllcient 
to pay off the outstanding notes :-—Held: 
pitf. was entitled to the relief claimed on 
either of two grounds, namely, (1) that the 
entire contract was contained in two written 
instruments, namely, the deposit notes & 
the prospectus, the terms of which the ct. 
could reconcile by construing the promise 
in the prospectus as if 1 were 1oserted in the 
note as w proviso to come into operation, if 
A when the R. 33. catates were sold, or (2) vise 
the promise was a binding collateral contract, 
the consideration for which was the contract 
hy pltf. to take up the notes, & that, as the 
terms of that promise & an animus contra- 
hendt on the part of pltf. & the Trust had 
been clearly proved, the test laid down by 
Lorp Mou.ron in Weilbut, Symona & Co. 
v. Buckleton (see No. 1565) was satisfled.— 
JACOKS v. BATAVIA & GENERAL PLANTATIONS 
Trust, [1024] 2 Ch. 329; 93 L. J. Ch. 520 3 
131 L. T. 617; 40 'T. lL. R. 616; 68 Sol. Jo. 
630, CO. A. 
Add. Annolations :-—-Consd. te Burton, {1927} 
2 Ch. 132. Refd. Jubilee Cotton Mills Official 
Receiver & Liquidator v. Lows, [1924] A. C. 
958. 
Add. Annotations :—As to (4) Refd. Long 
Acre Press v. Odhams Press, | 1980) 2 Ch. 196. 
As to — : : “oc oye 
lated . 
Genera _ 
L. T. 629. 
Add. Annolatiuon :~-Mentd. Kastwood & Holt 
v. Studer (1926), 31 Com. Cas. 251. 
Add. Annotation: Mentd. Gilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 137. 
Order under 1929 Act, s. 56 (3) What 


ee EE ST nee ee nd 


presented by a co. in which It was , sharcholders had assented to the pro- 
roposed reduction | posed reduction, the ct. dispensed with 
her the diminution | a remit to a reporter, & granted the 
of Habilty in res It 
he payment to any 
paid-up share | (1928) 8S. C. 484.—SCOT. 
pital, & that the rights of «reditors 
cre not affected in an 
tion of capital . that the leading c 


381 


any unpaid prere of the petition.—Scortisn 


TAMPING & ENGINERHING Co, Lip, 


———— J— HAY & SE vet 


Cases 884a—11296a. ENGLISH AND HMPIRE 


amounts to special circumstance—Not mere 
solvency of company.] —- PRacricE NoTE 
(1080), 69 L. Jo. 252; 169 L. T. Jo. 283 ; 
[1930 W. N. 78. 


$80a. Company in voluntary Bautiston.) 
—A reduction, reorganisation & increase o 
capital with a view to continuing to carry on 
the business of a co. can be directed by the 
ct., while the co. is in voluntary liquidation, 
& all further procee in a voluntary 
winding up stayed.—Re WALTERS (STEPHEN) 
& Sons, Lap. (1926), 70 Sol. Jo. 9538. 


Add, Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


887. Add. Annotation :—Refd. te Bolton, Ex p. 
Hier British Artificial Silk, Ltd., [1930] 2 
h. 48. 

942a. Resolution before operative date of 1929 
Act — Confirmation after such date. ]—/ic 
GRAYSON, Koto & CLOVER DVooks, Lrp. 
(1930), 69 L. Jo. 151; 169 L. T. Jo. 144; 
[1930] W. N. 27. 


1015. Add. Annotation :-—Refd. Re North Pole 
Ico Co. & Reduced, [1924] W. N. 181. 


1017. Add. Annotations :—Refd. Jie Dampney & Re- 
duced (1924), 68 Sol. Jo. 718; Jte North Pole 
Ice Co. & Reduced, [1924] W. N. 131. 


1018. Add. Annotations :—Mentd. Re Dampney 
& Reduced (1924), 68 Sol. Jo. 718; Re 
North Pole Ice Oo. & Reduced, [1924] 
W.N. 131. 


1019a. Passing of special resolution—é& confirma- 
tlon by court.|—(1) The proper form of 
minute in petitions for reduction of capital is 
not as set out. in He Salinas of Mezico, 
[1819] W. N. 311, but should state that the 
capital has been reduced ‘‘ by a _ special 
resolution confirmed by an order of the High 
Ot. of Justice.” (2) With regard to the 
form of notice of registration pursuant to 
1908 Act, s. 51 (3), it is a sufficient com- 
liance with the statute to give such notice 
in the short form approved in Re Oceana 
Development Co. (1912), 56 Sol. Jo. 537, which 
removed the objection to the length of the 
minute.—He Norra Poin Ice Co., Lip. & 
REDUCED, [1924] W. N. 131. 
Annotation :—As to (1) Expld. Re Dampnoy & Reduced 
(1924), 68 Sol. Jo. 718. 
1019b. -}]—Where a petition for reduc- 
tion of capital does not involve & is not 
followed by any sub-division, consolidation 
or reorganisation of share capital, the old 
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PART HII. SECT. 10, SUB-SECT. 3.— 
F. (a) iii. 








eq. Iree shares taken by promoters. }— 
Whero on an unopposed petition by a 
co. for confirmation of resolutions for 
the reduction of capital & cancellation 
of shares, it appeared that the pro- 
moters had taken a large ecirpen 2 of 
free shares & that one of the objects of 
tho petition was probably to free tho 
promoters of oa possible Hability iu 
poet of these phares :—Held;: the 
reduction & cancellation of the shares 
should be coutirmed.—RHe 
MoORIGAGE & INVESTMENT Co., Lib. 
(1928), S. A. S. RR. 478.—AUS. 


on an ap 
on) 
ake 


may m 


ADELAIDE 
Co. 


PART II. peek 4 SUB-SECT. 3.— 


ee ne ne ee 


{i. —- Withow remit to reporter— 967 i. Who are 





Creditors not affected.}—-FOWLERS | entitled to unclaimed 
noe Lrp., {1928} 8. OC. 186.— 
COT. S. CG. 815.—8COT. 


ae Re 


PART III. SECT. 10, SUB-SECT. 3.— 
G. (0) i. 


9611. When dispensed with. —Where, 
pitcation by a limited co. for 
confirmation by the ct. of a reduction 
of its capital it appears that the co.'s 
creditors are those in respect of 
trade liabilities incurred from day to 
day during the are nt month, the ct. 
an oO 
reduction forthwith & dixpensing 
the advertisement of the presentation 
of the petition & the settlement of the 
Ust of creditors.—Re A. 


Pry., Ltp. (1929), V. 
1929 A, L. RR. 263. AUS. 


PART iii. SECT. 10, SUB-SECT. 3.— 
G. (d) 1. 


Rl 
ZONA COPPER COo., PETITIONERS, [1926] 


Dicest SuPPLEMENT. 


form of minute used in cases 
Sa a ee ie 
state that the capital has been redu by 
virtue of a special resolution, & with the 
sanction of an order of the High Ct. of 
Justice.—Re Dampney & Oo., Lop. & 
REDvcED (1924), 68 Sol. Jo. 718. 


1029. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Oh. 487. 

10386. Add Annotation :—Refd. Re North Pole 
Co. & Reduced, [1924] W. N. 131. 

Lrp., & REDUCED, No. 1019a, ante. 

1080a. ——— Company in voluntary liquidation.]— 
Re WALTERS (STEPHEN) & Sons, Lrp., No. 
839a, ante. 

1102. Add. Annotations :—Apld. Parker & Cooper 
v. Reading & James (1926), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. KR. 292. 

1107. Add. Annotation :—Mentd. Re City Equit 
able Fire Insce. (1924), 40 T. L. R. 853. 


1108. Add. Annotation :—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

1114. Add. Annotation :—Mentd. Stapley v. Read 
(1924), 181 L. T. 629. 

1124. Add. Annotations :—Consd. I. R. Oomrs. v. 
Doncaster (1924), 93 L. J. K. B. 838; Re 
Speir, Holt v. Speir, [1924] 1 Oh. 359; I. R. 
Comrs. v. Fisher’s Exors., [1926] A. O. 395. 
Folld. I. KR. Comrs. v. Wright (1926), 95 
L. J. K. B. 982; fe Taylor, Waters v. Taylor, 
[1926] Ch. 923. Distd. Re Bates, Mountain v. 
Bates, [1928] Ch. 682; Parker v. Chapman 
(1928), 188 L. T. 729; Hill (R. A.) v. Perma- 
nent Trustee Co. of New South Wales, [1930] 
A. ©. 720. Refd. I. R. Comrs. v. Burrell, 
[1924] 2 K. B. 52; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 364. 

1125. Add. Annotation :-—Overd. A.-G. v. Tube 
Investinents, Ltd. (1930), 142 L. T. 561. 

On increase of capital.]—After this cross- 
reference add 

1126a. When increase takes place.]—In Dec. 
1927, resp. co. passed an extraordinary reso- 
lution that the capital of the co. be increased 
to £1,550,000 by the creation of 300,000 new 
ordinary shares & payment was made on the 
increase of the stamp duty under Stamp Act, 
1891 (c. 39), 8. 112. On the same day the 
co. passed an extraordinary resolution altering 


Ice 











PART ITI. smal ‘ar SUB-SECT. 3.— 
6). 


at. Function of court—W hat court must 
. Fe wis (E. W.), Ltp., 
{1925} N. Z. L. R. 227.—N.Z. 


PART Ill. mae is GUB-SECT. 3.— 
s & tJ 

pi, —— —— Amount a increase 
by subsequent resolution.}—Hetid: when 
aco. has passed the n resolu- 
tions to reduce its capital, subject 
to the approval] of the ct., by writing 
down the par value of the existing 
shares, &, On such reduction being 
confirmed by ct., to increase ita 


er x th 


confi Ct) 
with 


LESSER & 
L. R. 316; 
red to be record 
under Cos. Act, 1908, s. 51, should set 
forth (a) the state of th Au 

after giving effect to the reduction as 
sunctioned, & (0) the state of ita capital 
aa increased by the resolutions passed 
neta ae upon — Chicas poe 
[1929] 8. C. 65--ScoT. ET 


creditora — Persons 
dt } —A 
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the Arts. of the co. & adding an Art. 44 (a) 
which provided ‘“‘ the directors of the company 
for the time pone & they are hereby autho- 
rised from time to time by resolution passed 
by them to increase the existing capital of 
the co. from £1,550,000 to £2,500,000 by the 
creation of 950,000 additional shares of £1 
each. Such increases within the limits afore- 
said may be made successively & such 
new shares shall have ’’ certain priorities & 
rights. The Crown asserted that imme- 
diately on the creation of Art. 414 (a) there was 
an increase of capital within the meaning of 
Stamp Act, 1891 (c. 39), s. 112, & stamp duty 
was payable on the 950,000 newshares:—/[eld: 
under Art. 44 (a) two steps were necessary 
before an increase of capital was created 
within the meaning of Stamp Act, 1891 (c. 39), 
s. 112: first the introduction of the article 
& then a step which might not in fact be ever 
taken, namely, a resolution creating the 
increase or some of the increase of the capital 
authorised by the article; & until tho 
directors exercised the power to increaso 
given to them by the article there wus no 
increase in the registered capital of the 
company & no duty was attracted under 
sect. 112.—A.-G. v. TouBE INVESTMENTs, 
Lrp. (1930), 142 L. T. 561, C. A. 

1184. Add. Annotation :—As to (2) Refd. Lynde 
v. Nash, [1928] 2 K. B. 93. 

1158a. ——— Liability of sub-underwriter.]— Ice 
EES Lip. v. MATHUEN (10930), 74 Sol. Jo. 

1169. Add. Annotation :—Consd. Collins v. Associ- 
aevnoune Racecourses, I.td., {1930] 

1169a. ——- —— Directors without know- 
ledge that misrepresentation basis of con- 
tract. J—-COLLINS v¥. AbSOUVIATED GREYHOUND 
Racrecoursis, Lrp., No. 58la, ante. 

1169b. ——— ———- ———- Between company & agent 
for undisclosed principal— Renunciation by 
agent in favour of principal.]--COoLLINs v. 
ASSOCIATED GREYHOUND RACECOURSEs, 
Lrp., No. 581b, ante. 

1205. Add. Annotations :—Distd. Pailin v. Northern 
a ae aad Mutual Indemnity Co., [1925] 2 
K. B. 73. Consd. Hindmarch v. Carterthorne 
Colliery Co. (1928), 21 B. W.C.C. 44. Refd. 
Wales v. Iron Trades Employers’ Assocn. 
(1928), 21 B. W. ©. C. 816. 

1220. Add. Annotation :-—Dbtd. Shuttleworth v. 
Cox (Maidenhead) (1920), 43 T. L. R. 83. 

1226. Add. Annotations :—As to (2) Expld. Agricul- 
tural Wholesale Soc. v. Hiddulph & District 
Agricultural Soc., [1925] Ch. 769. Apld. Re 
Wilts & Somerset Farmers, (1928] Ch. 809. 


1226a. ——. WHOLESALE 





J} — AGRICULTURAL 
Society v. BIDDULPH & DIsTRICrT AGRI- 
CULTURAL Society, No. 481a, ante. 

1280. Add. Annotations:—Refd. Biddulph & Dis- 
trict Agricultural Suc. v. Agricultural Whole- 





PART Ill. SECT. 11, SUB-SECT 3.—B. 


sw. To account to company for money 
received ‘ore cor poranan of com- 
pany.)-—_Where a co. brought an action 


t an underwritor, shares— Agreement 


88 | sharea—S 


his statement of accounts had 
admitted that hoe held an 
for the co.’s uso, the verdict should be 
set aside & j ment entered for him. 


--- H aBMONIC Nese LYp. iv. 
Warton (1927), 27 8. R. WN. 8. W. 81; 


money Oy 


sx. “‘ Preference 


44 N. Ss. Ww, WwW. N. 60.—AUB. 
PART IIL SECT. 18, aisle 5.— 


B. vil. 
1374 1. Wrong baleg of nature of 


8 entercd as partly pard.|— 
{ie Vorntant bigyipation), 1088) 
NTA {QUIDATIV 

t. R. Qd. $38.—AUS. 


PART Ill. SECT. 14. 


Vol. 1X.—Companies. Cases 1126a—1448b. 


sale Soc. (1926), 95 L. J. Ch. 678; Re Wilts & 
Somerset Farmers, [1928} Ch. 809. 


1265. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington (1925), 94 L. J. K. B. 447. 


1265a. —-— ———.] —In the absence of fraud or mala 
fides, acestui que trust cannot be put on the list 
of contributories, though he may be called 
upon to indemnify his trustee.—Ae ELECTRIC 
TELEGRAPH Oo. OF IRELAND, BUNN’s CASE 
(1860),2 DoG. F. & J. 275; 9 W. R. 48; 45 
E. R. 627; aub nom. Re KLEcTRIC THLEGRAPH 
Co. oF IRELAND, Hx p. Bunn, 8 LL. T. 567; aud 
nom. ELECTRIC TBLHGRAPH Oo. oF IRELAND v. 
ag 29 L. J. Oh. 913; 6 Jur. N. S. 1228, 

Annotation :-—Mentd. Re Richmond Hill Hotel Co., Klk- 

ington’s Caso (1867), 16 L. T. 81. 

1268. Add. Annotation :—Refd. Re Anderson- 

Berry, Harris v. Griffith, [1928] Oh. 290. 


1820. Add. Annotation :—Apld. Re Hobson, 
Houghton, [1929] 1 Ch. 300. 


1842. Add. Annotation :—Mentd. Lloyds Banks 
v. Chartered Bank of India, Australia & 
China (1028), 97 L. J. K. B. 609. 


1411a. ——— Where further Investigation required.) 

—On an application under 1908 Act, s. 32, 
by summons or motion, for the rectification 
of the register, if there is some question in 
dispute requiring investigation the practice 
is for the judge not to make an order for 
rectification but to make an order dismissing 
the summons on motion & leaving it open 
to appct. to bring an action.—lte GnuRATER 
Brirain Propucts DEVELOPMENT CORPN., 
Lrp. (1924), 40 T. L. R. 488, D. O. 


1485. Add. Annotations :—Mentd. Baker v. Archer- 
Shee, ed A. ©. 844; Manton’s Trustees v. 
Steele, Steele v. Manton’s Trustees (1927), 11 
Tax Cas. 649; Fry v. Burma Corpn., [1030] 
A. (, 321, 

1446. Add. Annotation: —-Mentd. Re Neville, 
Neville v. First Garden City, [1925] Ch. 44. 


1448a. —— Right to Issue stock warrants payable 
to bearer. | —There is nothing in the Cos, Act, 
1924 (c. 23), that, expressly or by iunplica- 
tion, deprives a co. of the power to issue 
warrants to bearer in respect of stock.— 
PILKINGTON v. UNITED RAILWAYS OF THE 


2 Ch. 108; 00 L. J. Ch. 5585; 46 T. L, £370; 
74 Sol. Jo. 264. 


| 

1448b. Conversion of preference shares into 
ordinary shares—Whether alteration in status 
of shareholders.J—Where preference share- 
holders had the right to give six months’ 
notice converting their shares into ordinary 
shares, & some of them gave such notice less 
than six months before the co. went into 
voluntary liquidation :—Held: such notice 
was valid & effectual to convert their pre- 
ference shares into ordinary shares, & did 
not create an alteration of their status alter 





ference sharo’’ is an Indofinife term, 
having a cuimmer: fal or po pulse rather 
than a Jegal import cre & pre- 
ference of any charactor is given to 
the holder of & share, the ciroumstance 
that in other ol ah he {is deprived 
of the usual rights of a holder of 
common shares does not prevent hiv 
share from being properly designated 4 
* prefermnce share."“——RUBAS v PARK 
INSON, (1929) 3 D. L. HK. 558: bd 
O. L. KR. 87.—-CAN. 


to take putd-up 


shares.”’) — * Pro. 
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Cases 1448b—158Da. 


the commencement of the winding up within 
1908 Act, s. 205.—Ite BLAINA OOLLIBRY Co., 
Irn. (1926), 70 Sol. Jo. 404. 


1461. Add. Annotation :—Consd. Collaroy Co. v. 


Giffard, [1928] Ch. 144. 


1472. Add. Annotation :—-Refd. Leeds Industrial 
Co-operative Soc. v. Slack, [1924] A. O, 851. 
1480. Add. Annotation :—Generally, Refd. Hum- 
hrey & Denman v. Kavanagh (1925), 41 


. L. R. 378. 


1515. Add. Annotation :—Refd. Kirby v. Wilkins, 


[1929] 2 Ch. 444. 


1552. Add. Annotations :—As to (2) Distd. Collins 

v. Associated Greyhounds Racecourses, [1930] 
Aa to (4) Distd. Collins v. Associated 
Greyhounds Racecourses, [1930] 1 Ch. 1. 
my view the headnote of the report is in- 
accurate so far as it states what constitutes 
the fourth head, which should read, ‘‘ Where 
the contract is made to the knowledge of the 
co. on the basis of certain representations, & 
it turns out that some of them were material 
& untrue,” per LUXMOORE, J.). 


1565. Add. Annotation :—-Mentd. Jacobs v. Batavia 


1 Ch. 1. 


PART III. SECT. 156 SUB-SECT. 1. 


1450 = ii. —-— ——.};- The 
momorandum of assocn. of @ Co. 
provided, inter alia, that the preference 
stock showd rank as to dividend & 
capital in priority to the ordinary 
stock & all other stoeh & shares in the 
capital for the thne being of the co., 
& that it should he “ aubjoct. to the 
other provisions with regard to tho 
faine contained in the articles of 
assoen.” ‘The arts, of assocn., set forth 
that the co. might increase ita share 
eapital by the creation of new shares, 
with such preference over other shares 
or stock as it might direct, provided 
that no sharos or stock should be 
ercatod with a preference over, or 
ranking part passu with, the existing 
preforoncoe stock without the sanction 
of the stockholders affected :— 7Icld : 
upon a sound construction of the 
memorandum of assocn., the co, had 
not power at its own hand, cven with 
tho sanction of the proferonce stock- 
holders, to create new preference stock 
ranking part passu with existing 
vreference stoch; & that an altera- 
fon of the memorandum was necessary 





for that purpose, ~ Re Scorrisn 
NATIONAL TRUST Co., [1928] S. 0, 
4199.—-SCOT. 


PART Ill. SECT. 15, SUB-SECT. 2. 


k i. Power to modify rights by byue-law 
-Validity of bye-law -Companics Act, 
RS. C., 1806 (¢. 79).)) Hotagaesrep v. 
ALBERGA Pactmie GRAIN) CGo., Lrp. 
alah ater 1D. 1. R. 135; £1927) 


3 W. V Rh. T07.— CAN. 
PART III. SECT. 17, SUB-SECT. 1.-— 
A. (a). 


b i, ——.) -Held;: porsons, who, 
intending to become sharcholdeis in a 
proposed ov., had signed & sealed a 
*“‘ subscribers’ agreemonut,” were not 
shareholders.—HRe BLUERHIRD CORPN., 
Ltp., (1926) 2 Dp. L. . 484; 58 
O. L. R. 486.—CAN. 


PART III, SECT. 17, SUB-SECT. 1.— 
B. (a) i. 








si, ——— ~J-—- Where the 
evidence waa not conclusive :—leld : 
in the circumstances A.’s agreement 
for employmont stood by itself, & his 
status as a shareholdor, which was 
estublished by what he had done & 
eee ad do, as tae eure aae cite 

UFF ESSED Brick Co. (1924), 56 
O. L. R. 33.—CAN. ( ) 


oi. —— Balance to be paid on com- 


329. 


ENGLISH AND Empire Dicest SUPPLEMENT. 
& General Plantations Trust, [1924] 2 Ch. 


1585. Add. Annotations :-—Refd. Re Royal British 


Bank (1859), 3 De G. & J. 387; Western 


Bank of Scotland v. Addie, Addie v. Western 


145. 


Bank of Scotland (1867), L. R. 1 Se. & Div. 


1589a. ——— Statement by agent—-That application 
purely formal.]—E., acting 


as agent of plitf. 


co., represented to deft. that the co. owned 


valuable rights over certain mines in China, & 


deft. agreed to go to China & investigate & 


(In 


menccment of undertaking by company.) 
—A,. wdded on the foot of an applica- 
tion for shares the words: ‘* This sub- 
scription is given on the understanding 
that Ll am to be ealled upon for the 
balance of the money when building 
operations commence ” :—Held > this 
stipulation had nothing to do with 
his becoming a sharcholder; & failure 
oft *co.to commence building did not 
enti lo A. to rescind his contract.— 
Re NATIONAL STADIUM, LTD. (1924), 
55 O. L. TR. 100.—CAN, 

ft i. ——.)—A. rolied, as 
entitling him to rescission, upon the 
non-fullilment of a condition that a 
building should: be crected on a certain 
site :-—J//eld: his agreement con- 
stituted A. a sharcholder in presenti, 
& the condition should be treated 
merely as a collateral obligation on the 
hartof the co.—lte NATIONAL STADIUM, 

Tp. (1924), 55 O. L. R. 199.—OAN. 


PART III. SECT. 17, SUB-SECT. 1.— 
D. (b). 








sy. Abrogation of original agreement — 
Ascertainment of terma of substituted 
oral agrecment.)-—LaAZIER v. McCcr- 
LOUGH (1913), 25 W. L. R. 911; 14 
a hk. 270; 6 Alta. L. R. 503.— 


PART III. SECT. 17, SUB-SECT. 1.—E. 


adi. —— Not after election to retain 
shares.}—MCDONALD  ¥. WAIRAKEI, 
Lrp., [1924JN. Z. L. R. 201.—N.Z. 


PART III. SECT. 17, SUB-SECT. 1.— 
G. (a). 





1588 vi. ~}—MIUNK e DURHAM 
HNorirery Minis, Lrp , (1925}3 D. L. R. 
72h; 57 O. L. R. 228.-—CAN, 

1558 vii. .}+-PATHESCOPE UNION 
oF Soutn AFuICA, LTD. v, MALLINICK, 
{1927} App. PD. 292.—S. AF. 


PART III. SECT. 17, SUB-SECT. 1.— 
G. (b). 





sa. Represeniation must have induced 
contract. }—MARITIME UNITED FARMERS 
CO-OPERATIVE, LTD. v. Dickir, [1925] 
1D. L. R. 377; 52 N. B. R. 42.—CAN, 


PART III. eer. 17, SUB-SECT. 1.— 


« (0). 
1568 li. -}--Deft., director 
of a co., without putting his signature 
to any written document, made 
fraudulent misrepresentations as to 
tho financial position of the co., whereby 
pitf. was induced to apply & pay for 
shares :—Hfeld : Lord Tenterden’s Act 
had no application to the case, & pltf 


384 








make a report upon the properties, & he 
signed an application form for 2,000 £1 
shares upon a representation by E. that the 
application was purely formal, & deft. paid 
£250 on allotment upon a representation by 
BK. that the payment was for an option on 
250 shares to be bought by deft., if he so 
desired, on his return from China. The 
shares were allotted to deft. at a meeting at 
which E. was in the chair, but no notice of 
the allotment was sent to deft. 
to China & pltf. co. alleged that he returned 


Deft. went 


was entitled to recover from deft. the 
amount paid for the shares.~~DIAMANTI 
Fe SELL: (1923) N. Z. L. Rh. 663.— 


f. Read now ** 1588 i.*’ 
g. Read now ** 1688 fi.’’ 


1588 iii. -J--PETROTITE 
& CHALLENGE H&ATERS, LYp. v. 
Lop.ey, No. 400 1., ante.—N.Z, 


PART III. SECT. 17, SUB-SECT. 1.— 
G. (d). 








r i, -—~.] -Trusts & GUARANTEE 
Co. v. Smiru, [1924] 2 D. L. R. 211; 
o OQ. L. R. 144; 4C. B. R. 195.— 

vii, -——.]—Re Nalionat STADIUM, 
Lrp. (1924), 55 O. L. R. 199.—CAN. 

r fii. .J]- If shareholder destres 
to rescind his contract to take sbares 
in a co., then, in order to make the 
rescission effective, he must before 
the commencement of the winding-up 
vithor have his name removed from 
the register of members, or institute 
appropriate legit sroceedings to have 
it romoved. Pit who had been 
induced to tako shares under circum- 
stances which entitled him to repudiate 
his contract, duly notified deft. co. 
of his repudiation. Negotiations were 
then ontcred into between pitf. & the 
director of the co. with reference to the 
mode of repayment to pltf. of the 
moneys due to him by the co. No 
agreement was, however, arrived at 
between the apes & after some 
further delay pltf. conmmenced an action 
claiming, inéer alia, an order directing 
the remova] of hms name from the 
register. A few days prior to the 
commencement of this action, the 
directors, without any notice to pltf., 
passed an effective resolution for the 
Malet winding up of tbe co. — 
Held; the claim for the rectification 
of the register was, under the circum- 
rgtances, too Jate & must be refused,— 
FLEMING v. HEcLipak LAUNDRY Co., 
[1928] N. Z. L. KR. 598.—N.Z, 

_ bb. Failure to repudiate before declara- 
tion of insolvcency.}—Apart from the 
effect of the commencement of winding 
up, it is too late for a shareholder in a 
limited co. to apply for rectification of 
the register of shareholders, on the 
ground of misrepresentation, after 
there has been a definite public declara- 
tion of insolvency, & this is so whether 
the business has in fact been kept 
open as a going concern or not.— 
Loucks, LTp., SERPELL’s Caspr, [1928 
V.L. R. 466; 49 A. L. T. 2703 (1928 
Argus L. R. 288.— AUS. 
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PART III. SECT. 17, SUB-SECT. 2.—A. 


1606 fii, ——- Agreement to subscribe 
for shares when called upon.}—BEARD- 


fi. ——.]— Where a contract to 
purchase shares was ontered into by A 
one of two partners of a trading firm, 
without authorit 


was not eutered on the 
members & the name of the other 
artner alone was entered :—Held: 
e latter was never under any Hability 
to the co. & could not 
contributory.—MasEcaR v. MCKENZIE 


& Son, [ 
W.W. R. 521.—CAN. 
PART Il. SECT. 17, SUB-SECT. 2.—C. 


Nomtnee inca 


cheques, which were indorsed by her 


being received by him. 
put into liquidation by winding-up 
proceedings, or 

contributories waa made three 
before she came of age. A year after 
the liquidation commenced she took 


ro 
From the 
she was not Hab 
& her name must be remoy 
list.—-Re CENTR 

(1890), 19 O. R. 7.—CAN. 
PART III. SECT. 17, SUB-SECT. 3.—A. 


f i. ———s 


Allo 
ance by a co. of an offer to take shares. 
—IMPERIAL ANK OF CANADA v. 
Dennis, (1926) 3 D. L. R. 168; 59 


to England without obtaining any informa- 
tion. Deft.,on the other hand, alleged that 
E.’s representations were false & that the 

rights were valueless. In an action 
in which pltf. co. in liquidation claimed 
(inter alia) £1,750 for unpetd calls on the 
shares, the trial judge held that as deft. 
intended only to take an option on the shares 
& had never contracted to take them the 
action failed :—Held: although E. was an 
agent of pitf. co. to come to an agreement 
with deft., yet by reason of E.’s fraudulent 
use of the Sp naeeton form signed by deft. 
the latter could not be treated as having 
agreed to take the shares, & the decision of 
the trial judge must be affirmed.—Humpurey 
& DENMAN, Lrp. (In LIQUIDATION) _. 
KAVANAGH (1925), 41 T. L. R. 378, C. A. 


1645. Add. Annotation :—Distd. Lynde v. Nash, 


[1928] 2 K. B. 93. 


What amounts to.]—In Jan. 1920, 
K. applied, on a form supplied to him by 
Y., for 100 shares in a co. about to be formed. 
On Apr. 14, Y. purported to transfer to K. 
100 shares, but the transfer did not specify 
the denoting numbers of the shares com- 
prised therein. Ata meeting of the directors 
held on Apr. 16, a resolution was passed 
purporting to allot all the shares of the co. 
At that date the co. had not issued a 
prospectus or filed a statement in lieu thercof. 
On Apr. 20, the statement in lieu of prospectus 
was ‘filed. At a meeting of the directors 
held on Apr. 30, the transfer from Y. to K. 
came before the board, & uw resolution was 
passed approving the transfer & directing 
that a share certificate should be forwarded 





Co., Ltp, v. Barry, [19238] 


16541. Allotment befure statement in 
Neu of prospectus filed.) —Held: tu- 
persons who had 
signed a ‘‘ subscribers’ agreomeont.”’-~ 
CORPN., 
D.L. RR. 484; 680. L. R. 486.— CAN, 
sd. Application before 
wuh Sale of Shares A 


effective to ch 
Ke BLUEBRD 


express or implied, 
to a clorical error the firm 


ter of compliance with A 


obtained the 
made a 


1924) 2D. L. R. 1242; 2 


Whether nominee lrable— 
le of contracting.)— 





Petitioners, father signed her name to Feta 
@ stock subscription book of a ban 

the time of his appli 
pald the calls, & received the dividend | the time of ils app 


er father’s request, the moneys 
The bank was 


the order call against 


178; (1935) 
months Alta R. 


to have her name removed 
of contributories -—Held : 

le as a contributory, 
ed from the 
AL BANK & 


sf 
those in 
Hoge differ 


tained 
the allottee so 


tment is the accept- ore not be held 


. Allotment on 
appl 


— 


O. L. R. 203 varying, (192 
488; 570. L. RK. 203.—CA 


Heliealaat PART Ul. SECT, 17, SUB-SECT. 3.— 
8. O. 101.—SCOT. rice 


PART Ill. SECT. 17, SUB-SECT. 2.— 
B. (a). 


Sale of Shares Act, & befure its agent g 
for the sale of shares had been licensed of Shares Act, BR. 8 
thereunder, an agent thereof obtained ie a 
an application for sharca. Tho shares 
were allotted after the certificate & 
licence were issued, & the shareholder 
paid several sums on tho notes given 
or the shares & appointed 
different times to 
holder did not know until after a wind- 
order had boen made that the 
not been complied with at 


. W. 
3260; reveg., 


WwW. W. R. 752.—CAN 
PART Ill. BECT, 17, SUB-SECT. 3.— 


fh repudia 

fable on the ground 
hat the shares, were duly allotted to 
him.— WHITTLE 8. 
App. D. 138.—#. AF. 
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Vol, IX.—Companies. 


5]3 D. L. BR. 
N. 


Au Ament after 
ct.}—Hefore a co. had 
cate required by 


cation :—Tleld: he 
have his namo re- 
moved from the list of contributories.— 
Re GREAT NORTH 


InsuRANCE Co., 
PAINTER’S eres 


(1925) 2 DL. R. 
R. 1149; 21 


terms other than 
ication.}—Where an allot- 
ment of shares was made on terms 
substantially from those con- 

the application :—Jield: as 
Yr from accepting the 
allotment virtual] 


HENLEY, 


Cases 1589a—1704a 


to K. Subsequently K. was registered a 
member of the co. The certificate, dated 
May 26, was sent to, & was accepted by, K. 
On June 8 a bonus, declared at the meeting 
of Apr. 30, was paid to, & was accepted by, 
K. K., as purporting to be the owner of 
the shares, attended a meeting of share- 
holders on Mar. 24, 1921. Subsequently the 
co. went into liquidation, & K., on whose 
shares there was a liability of 10s. per share, 
then denied being a shareholder, contending 
that the allotment of shares to Y. was void 
under 1908 Act, s. 82 :-—Held: (1) although 
the allotment to Y. was void, K. was a member 
of the co. at the commencement of the winding 
up, there having been no agreoment betwoen 
him & the co. until Apr. 30, when the co. was 
legally in a position to allot shares; (2) in 
any event, in view of his subsequent conduct, 
he was estopped from denying that he was a 
member of the co.—Re Burton (Jamns) & 
Sons, Lrp., [1927] 2 Ch. 1382; 96 L. J. 
457; 137 L. T. 564; 71 Sol. Jo. 401. 


1746. Add. Annotation :—Refd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


1778. Ciation :—For ‘96 Th. T. 743°” read “ 92 


L. T. 713.” 


1794. Add. Annotations :—Apld. Kreditbank Cassel 


G.m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
South London Greyhound Racecourses, LAd,. 
vr. Wake (1930), 7£ Sol. Jo. 820. 


1794a. Seal affixed by secretary without authority.] 


—SOUTH LONDON GREYHOUND RACH: 
COURSES, LTp. ». Waki (1980), 71 Sol. Jo. 
820; TOT. Jo. 8053; 170 ET. Jo. fit; 
[1930] W.N. 248. 


sg. Allotment fraud on company-—~ 
Company nat bound to ee ae 
SON Ray MANUFACTURING Co,, Ke p, 
Binrkerr & Sons, [1b., (1825) 1 
D. L. RH. 1204; 60. BR, 286; ally.» 
{1924} 2 D. L. NR. 1055; 40. B. OR. 
8615.—OAN. 


PART III. eae a aaa 3.-— 


1737 i. Ttecet allotlee immaterial 
— Posting eu nt. }—~ FIOWBON r. CROW 
(Ont.), (1926) ! D. L. RR. 495.— CAN. 


PART III. SECT. 17, SUB-SECT. 3.—G. 


{ Non-compliance with Sale 
.» 1913 (e. oy) 
—Allotment void, & not merely vold- 
able; & whore a purcha er of shares has 
not done anything from which an agree- 
mont to keep & pay for thom can be 
implied, he can, even after a winding- 
up order, repudiate the purchase & 
succossfully rosist being placed on tho 
list of contributories, where he only 
becamo aware, after the winding-up 
order, that the above Act was not 
complied with.—He NORTH WESTERN 
Trust Co., Re MCASKILL v. NORIN 
WESTERN TRUBT Co., [1926]3 D. L. BR. 
612; [1926] 8. C. RK. 412.—CAN. 


PART III. SECT. 18, SUB-SECT. 8.-—~ C. 

fi. —— ——.}—An allottes.— 
Held: entitled to rely upon the 
certificates showing the stock given 
him to be fully paid up, whether in 
fact it was actually paid for or not.— 
Re Supriins, LTp , CANADIAN CREDIT 
MeEx's Trust AssOCN, v. CALDWELL, 
pate) D. L. RB. 824; 58 N. 8. RK. 
99.— 


Th., [1926] 


compliunce 





roxies at 
he share- 


{1925} 1 


PART II. SECT. 19. 


1812 |. Zesue for improper purpose— 
Increase of voting power— Restraint |-— 
Where re, in exercising their 


powers to issue & allot shares, do #0 


ted it, he 


[1924] 


Cases 1814a—2070a. ENGLIsH AND Empree Dicest SupPLEMENT. 2 


1814a. ‘* Initial share issue ’’—Meaning.|—Gas 
Merern Oo., Lrp. v. DiaPoRaGmM & 
Lzatumr Oo., Lr. (1925), 41 T. L. R. 342. 


1817. Add. Annoialions:—As to (4) Apld. Re 
Wilts & Somerset Farmers, [1928] Ch. 809. 
Generally, Refd. Biddulph & District Las 
cultura] Soc. v. Agricultural Wholesale 
(1926), 95 L. J. Ch. 576. 


1821. Add. Annotationa :—Ae to { A org 
cultural Wholesale Soc. v. Biddulp a & Dis- 
trict Agricultural Sooc., [1925] Oh. 769. 


Generally, Refd. Re Wilts & Somerset Farmers, 
{1928} Ch. 809. 


1851. Add. Annotation :—Mentd. Druce v. Rail- 
way Clearing House (1925), 188 L. T. 614. 


1871. Add. Annotations :—Mentd. Stott v. Shaw & 
Lee, [1928] 2 K. B. 26; Watkins v. Jones 
(1928), 14 Tax Cas. 04. 


1928. Add. Annotations :—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. Mentd. 
Sowerby v. Lindsay (1928), 189 L. T. 546. 


1964. e Annotation :—Mentd. R. v. Lancashire 
Ea © p. p. Tyrer, (1925) 1 K. B. 200. 


ew we 





2026. After this case add the following new sub- 
section :— 


Sus-sEor. 3a.—Unpsgr Compantes (CONSOLIDA- 
T10N) Aor, 1908, s. 88. 
See case infra. 


2060. Add. Annotation :—Refd. Kreditbank Oassel 

G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 
2070. ard Annotation :—Overd. A mgr v. Ash- 

worth Partington, [1925] 1 K 
2070a. J]—Where the owner of shares in a 
co. sells them there arises out of the contract 
of sale an implied promise by the herp 
to indemnify vendor against all calis that 
may be made upon him in respect of the 
shares at any fufure date, whether made 
while the purchaser remains entitled to the 
shares or after he has parted with them to a 
sub-purchaser; & it makes no difference in 
that respect that the transfer which the 
vendor delivers to the purchaser in complétion 
of his contract executed in blank.— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
{1925] 1 K. B. 589; 94 L. J. K. B. 447; 182 
L. T. 758, ©. A. 








in order to . fonteel of the votin 
power, the eclare the issue 
allotment Patty aoe & teh pa 
De BANGON ae & Supr.y Co. 
{1927} 3 D. R. 786; ribary 3 
W.wW. r 629; Hi ‘Bask. L. R. 621.~-CAN. 

1812 fl. —— ——. —_—-, ] — TREASURE 
TROVE DtaMon DS Lp. v. HYMAN, 
(1928) App. D. “i04.--5. AF. 


PART IIL SECT. 20, Hee 1.—A. 
li. —— Jasue for. future services to be 
rendered. }—Dofts. proou ed the incor- 
poration, of ae oo., & made an agree- 
ment with the Sp Srinor directors, who 
were merely tho nominecs of “Yetta. 
that, as connderation for services 
which thoy promised to perform, defts 
should receive practically the whole of 
the common shares of the capital stock 
of pitf. co. as fully paid shares :— 
fleld; the transaction was ultra vires 
of pltt. 00.~—BANKING SERVICE CORPN., 
LTD. v. TORONTO FINANCE CoRPN. Lirp 
iets A. C. 333; 97 LJ. P.O. 663 138 
149, P. CG, —OAN. 

1 a ——~—.J)—- Tho manager of a 
co. incorporated under Ontario Cos. 
Act agreed with the co. to buy certain 
shares thereof at their par value & to 
pay therefor partly by pronifssory 
notes & partly by serving the co. as its 
manager for the next four years. aue 
manager became bkpt. & the 
claimed apeiney his estate for the 
amount of the notes. The trustee 
disallowod the claim & the co. ap- 
pealed :—Jield: as the evidence 
showod. that the contract was, not 
illusory, but a bond Ade transaction, 
tho terms of pay ment were within the 

sdb of the co. —Re Grason LS ydleeale 
ss JELIC AN ote “Con UM ny) te 3 

RADERS TRUST an.), (1 20 4 
D.L. R. 1001; 3 WW. ere 1 
Cc. B. R. 100. saree 


| iil. boserenas once RIUM, Lrp. le 
Lowapen, (iad) ¢ 4D. 1. R787 60 
OL. R 





“ue —— -—BtonaL Hit, O1rs Co., 
vw. LONDON Ort SRouRITIES, LTD 
(Atta . tiga D. Paki R. 984; [1937] 


lv. .]— Was Krn- 
DONAN Ice & FURL Go. “(Mian }. (1929) 
4D. L i. 655.—CAN. 

sh. Under Companies Act, 1929, 
8. 47—Pretitwn to court—Remit to re- 

rter.}-—Whero a petition is present resented 
gityre under Cos eae? 1829, s. ae 
for authority to issuo at 
discount, the ct. will not di with 
a remit to a reporter.— Ite EDINBURGH 





fe DuUNDBE INVAABIMENT Co., [1930] 
S. C. 681.— SCOT. 


PART III. SECT. 20, SUB-SECT. 1.—B. 
gj. Issue of sharcs as bonus.}—Held: 

a co, ing to issue twenty-one 
preferre shares & seven common 
she‘es both fully paid, on receipt of 
oniy the par value of the twenty-one 
preferred shares, was ma! 

ment to issue shares at a discount: 
which was ultra vires & could not be 
enforced —AUDLIORIOM, LTD. v. LUMS 

DEN, L uses D. L. R, R976: 59 0. L. R. 


PART III. ‘SECT. iy poe 2.— 


sk. Credul for accommodation 
bills met by t by shareholder. }—An ement 
was ontered into by a co. with one of 
its shareholders to crodit moneys which 
he might be called upon to pay in 
recon of accommodat: on a Pule entered 


ren naar to t 
his” ability for: rihecee 
ee aunt mae accumulated under 

hese heads to extinguish the share- 
pear ) labile on his sag arr Boot the co. 
wont into liquidation before an actual 
credit had been passed for the amount : 
~—Held: the transaction did not 
amount to payment by the shareholder 
of the amonn’ aus} 1308, me ont ni shares 
within Co actual 
ine aria into 
effect prior to the li uidation, the share- 
holder ae TB ec by aect. 68 of 
the Act fro ving his name removed 
from the my be contributories.— 
Harpine & Co. v. HaMILTon, (1929) 
N. Z. L. R. $38.—N.Z. 


PART Iii. saat te isa SUB-SECT. 2.— 
Pe ote i. Teague ato drat race A ale —— 


—_ pare o., pd 

wieete hore A surplus pasodis 
i di ek Sea erento 
am TS, was 0 
with vibes. they uae i em 

a8 mig 
ecoditer could object, & 
very. shareholder would n 

Be Beene a oe OE 
D. L. R118: 65 0. L $.—CAN. 


PART III. SECT. Shy alae 3.— 
m i, —— ay is bond fide 
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transaction benmeae a co. & a share- 
holder which, if a co. brought an 
action against him for aalls, would 
support a = ee, of oh perent 


is a‘ POR eat ig 
ment 


FurRLS CoRPN. 
(IN UIDATION) v. LINDER 
Buoraans (19 7), 48 N. L. R. 279.— 


PART III. at 20, SUB-SECT. 3.— 


1886 ii ~—— ——-.}—By agree- 
ment in writing appit. "st another 
agreed to sell & the co. agreed to 
be urchase certain land at the price of 
2 yen lores paces wee to be paid & 
Seder by oe rtain cash instal- 
oan ee par y the issue of fully 
aid sharesintheco. Possession of the 
nd was to be given on payment of 210 
& the issue of four hundred shares: 
transfer was is be made after payment 
of all instalments, the last of which, 
under the agreement was not pa able 
until] Aug. 1928. Possession of the 
land was given & the shares were 
issued, but no conece was filed at or 
before the issue of the shares :—. 
under the agreement the shares were 
not paid or to be paid in cash.—Re 
Goopman Brorugers Avro & SE RRVICE 
Co., LTp., Ez Hoge, T [1927] 8 
8. R. 57 1.—A S. 


PART IIL. SECT. 20, SUB-SECT. 3a. 


al. Filing of contraci—Time el 
ng—Eztenston of tume.}—Where 

fallure to ve tnad with 1908 Ha 88, 
was one to inadvertence & when the 
was fotuced to. 1 the ocon- 


writing but 
hree years after the pro 
date for filing, & the co. presen 
petition for extension of time Held : : 
merely to grant relief from the 


scribed penalt bait ral be an insuffi 
remedy, for was 
extended ke Peete & MUNRO, 


Lrp., [1924] 8. C. 222.—8COT. 


PART III. SECT. 21 SUB-SECT. 2. 

igre i. Must state amount peed 
time & ed ol So 
pepe ASEERUDDEN 
Y TYEEs1 (1938), IL. R. 
aD Bom. 461.—~ IND, 


PART III. SECT. 31, eae: eal 
1 ae oc oe 


Co. -. Patel re (1870) 


16 N. Be R + Pug.) 39 


2072. Add. Annotation :—Refd. Spencer 
worth Partington, [1025] 1 K. B. 689. 

2087a. Sale by transferee to sub-purchaser.|— 
SPENCER v. ASHWORTH PARTINGTON & Co., 
No. 2070a, ante. 

2100. Add. Annotation :—As to (1) Consd. Re 
Darwen & Pearce, Associated Paper Mills v. 

Barnes (1926), 95 L. J. Oh. 487. 

2168. Add. Annotation:—As to (3) Refd. Re 
Bolton, Ez p. North British Artificial Silk, 
Ltd., [1980] 2 Ch. 48. 

2169. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 

2174. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 

2178. Add. Annotation :—Mentd. Hall v. I. R. 
Comrs. (1926), 185 L. T. 759; Lewis v. Cam- 
mel], Laird & Co. (1929), 22 B. W. C. C. 410. 

2179. Add. Annotation :—As to (1) Refd. Bank of 
N. T. Butterfleld v. Golinsky, [1926] A. C. 733. 

2183a. Lien in respect of debt of trustee— 

t of trustees to sell shares.|—Pitfs. 
were the trustees of the marriage settlement 
of one of them, who was also a beneficiary 
under the settlement. They claimed damages 
from defts. for breach of an agreement, 
whereby defts. undertook to purchase shares 
in a certain ouepen . The pitf., who was 
a beneficiary under the settlement, was, in 
his individual capacity, indebted to the co. 
& the co. had, under its articles, a lien upon 
shares in respect of the debts of a member. 
In a previous action it had been held that 
whatever equitable interest the co. had in 
these shares under its hen was postponed to 
the interests of the beneficiaries under the 
settlement, other than the debtor-trustee & 
persons claiming under him. Defts. now 
contended that, as the co. would lose its 
lien, which was admittedly good against the 
debtor-trustee & persons claiming under him, 
if the trustees were to sell, the trustees were 
not in a position to sell the shares free from 
encumbrances, & therefore the defts. were not 
bonnd to carry out their agreement to pur- 
chase :—Held: the right of the trustees to sell 
the shares in execution of their trust was nut 
affected by the co.'s lien against the debtor- 
trustee’s personal interest, & the trustees 
could give an unencumbered title to a pur- 
chaser of the shares, although the co. would 
lose its lien thereby. Defts. were, therefore, 
bound to carry out their agreement to pur- 
chase.—MATHIESON v. GRONOW (1929), 141 
L. T. 653; 45 T. L. R. 604. 
2210a. —— -J——PICKERING v. APPLEBY 


(1720), 1 Com. 354; 92 E. R. 1108. 
‘—Refd. Watson v. Spratley (1854), 10 Exch. 222. 














Vol. IX.—Oompanies, Cases 2072—2944, 


v. Ash- | 2211a. ——_- ——— Spanish & Portuguese bonds.] — 


Qu.: whether Spanish & Portuguese Bonds 
are ‘‘ wares, & merchandises,”’ within 
Stat. ds, 8. 17.—Paw Lz v. GUNN (1833), 
as reported in 1 Arn. 200; 6 Scott, 286; 7 
L. J. 0. P. 206. 


2217. Add. Annotation :—Consd. er v. Ash- 


worth Partington, [1925] 1 K. B. 589. 


2224a. —— Dividend before exercise of option to 


purchase—Payment postponed.]-——-By a con- 
tract made in Apr. 1922, it was ed between 
the persons interested therein that a business 
forming part of a testator’s estate should bo 
converted into a private co. with a capital 
of £30,000, divided into £20,000 debentures 
bearing interest at 7 per cent. & 10,000 
ordinary shares of £1 each, fully paid, which 
were to be allotted to the trustecs of the will. 
One of the trustecs, F., was appointed 
manager of the co., & was given the option, 
so long as he continued to be both trustee 
& manager, of purchasing the whole of the 
debentures & shares at par value In 
June, 1928, the co. declared a dividend of 
574 per cent. on the ordinary shares for the 
year ending Mar. 81, 10928, to be paid in three 
equal instalments on July 1 & Nov. 1, 1928, 
& Feb. 1, 1929, & the first instalment was 
paid on July 1, 1928. On July 80, 1928, F. 
exercised his option to purchase the whole 
of the shares & debentures for £30,000. At 
that date thore was four months’ interest 
duc upon the debentures. The purchase 
was completed on Nov. 5, 1928. On a suin- 
mons being taken out to determine the mghts 
of the parties in the unpaid instalments of 
the dividend, & the debenture ioterest, as 
between vendors & purchaser :—/leld : (1) the 
four months’ accrued interest on the 
debentures passed to the purchaser; (2) the 
declaration of the dividend on the shares 
having created a debt to the trustees as the 
then registered shareholders, the  post- 
ponement of the payment did not operate 
to deprive them of their rights, & therefore 
the remaining instalments belonged to them 
& not to the purchnaser.—He KIDNER, 
KIDNER v. KIDNER, [1929] 2 Ch. 121; 98 
L. J. Oh. 247; 141 L. T. 196. 


2228. Add. Annotation :—Refd. Spencer v. Ash- 


P 
worth Partington (1925), 94 L. J. K. B. 447. 


2237. Add. Annotation :—Dbtd. Lever Brus., Lid. 


v. Bell (1930), 47 T. L. R. 47. 


2244. Add. Annotatwn: -ienerally, Mentd. Lynn 


v. Bamber, [1930] 2 K. B. 72. 


~— 





PART Ill. SECT. 231, SUB-SECT. 5.— ; PART HI. SECT. 23, SUB-SECT. 2.— m ii. ——— Contract between Pa et tie 
aoe ae i On + , ure of transferee to specitie ' Sirians nar conta 

stopp aa MINT ci. ployee 
P hird ena Pe monet 1989) N. ox take up sharea.)}—Re COMPANIES Act, | for the repurchase of shares, to which 
L. R. 65.—N.Z. . Re BRITISH PETROLEUMB, LTD. (B.C.), | the contracting parties wore o.nployer 


(1925] 1 W. W. R. 236.—-CAN. & employee :—fled: (1) employee 


PART Ill. SEOT. 23, SUB-SECT. 1. 


Cd 


'er.]-—Q 
LID. ¢@. o 
137 L. T. 751, P. O.—CAN ae 
PART III. SECT. 28, SUB-SECT. 2.—A, | (1897), 
i. —— To comply with 
uinish astatemen’ o 


provision to 
com, a “ ia- 
nes "—~-Meaning of *‘ ” 


BUTLER v. 
976; 610. L. R. 305. 


k- ty Sows BaRTRAM | BURG G 
¢, FarmnAart, [1937] 4D. L. Be | ee eee ee. 
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2; 30. 
AN. 


iation-——Laches of | M&y prove an agreoment on the part 


di. Repud: 
eee rchaser’s nominee.}—NESBITY vv. | Of the principal shareholder to repur- 
s i. Agreement binding—Conr MCCARTNEY 2),63 D. L. BR. 
entitled to refuse to piocanreer (Alte.) (ibaa ) 


—— “ preecrrre of i emp oat 
ment ; 2) employce may also p 
an agreement by the principal ghare- 


wr 0] 
M Bare. 19a eC 916; | PART IL sar ks ao eueeeee 2.— | holder to pay dividends at a minimum 


rate, upon the sLares.-—-MAUDONALD 0. 


Wateer.}—DoLt v. Howard ULIs, {1925} 3 D. L. R. 026.—CAN 
tt Mat Doe 617 -OAN, poorest ee 


PART UL — oi 2.— | therd 'y urthout notice of prior ayrie- 
{J e 


m iii. ——— ~--— Sale by vendor tu 


ment j—JICKF v, RUnNOLPH & Lusi sN- 

is Co., ADAMH v. LUN NET PG 
Gas Co (N. 8,), 11929) 4D L RR. sls. 
—CAN. 


Canes £2585a—-2798a. ENNGLisH AND Empire Dicest SuPPLEMENT. 


to the trustees on trust to sell & convert & 

to hold the proceeds, after the wife's death, 

upon trust as to one-third thereof for the said 

son, & as to the remaining two-thirds for the 

other children of testator alive at testator’s 

death. The residue included shares in the 

©O., some in testator’s name, the remainder 

in the name of another as his nominee or as 

trustee for him. The will waa proved by the 

widow & the son only. They caused these 

shares to be registered in their own names 
without qualification, as the arte. of the co. 
disqualified transferees from receiving notice 
of or voting at meetings. Later they 
appointed an additional trustee of the will ; 
& in order to vest the shares jointly in them 
& him, all three executed a transfer. This 
was presented to the co. for registration, but 
registration was refused on the ground that 
the restrictions on transfer imposed by the 
articles applied :—Held: the transfer could 
be justified under the arts.—Re HoBson, 
HovuGwron & Co., [1929] 1 Oh. 800; 98 
L. J. Ch. 140; 140 L. 'T. 496. 

2585b. —-- ——— Right to transfer to another 
member of company.— DELAVENNE v. BROAD- 
HuRST (1930), 170 L. T. Jo. 441; 70 L. Jo. 
355; [1930] W. N. 238. 

2598. Add. Annotation :—Mentd. Public Trustee 
v. Elder, [1926] Ch. 776. 

2637. Add. Annotation :—Refd. Spencer v. Ash- 
worth Partington, (1925] 1 K. B. 589, 

2646. Add. Annotation :—Refd. Ellis Trustee v. 
Dixon-Johnson, (1924] 2 Ch. 451. 

2658. Add. Annotation :—Refd. Weld v. Petre, 
{1929] 1 Oh. 33. 

2661. Add. Annotation :—Mentd. Ie Mason (1928), 
97 L. J. Ch. 321. 

2662. Add. Annotation :—Generally, Mentd. Spen- 
cer v. Ashworth Partington, [1925] 1 K. B. 589. 

2667a. ‘What amounts to sale.]—Stock 
transferred as a sips for a floating balance, 
& under an agreement to continue it trans- 
ferred & re-transferred by & to the creditor 
by way of loan:—Held: a sale.-—Ezx p. 
fey mia (1797), 3 Ves. 652; 30 E. R. 1152, 





Anno :—Apld. Langton v. Waite (1868), L. R. 6 Eq. 


2669. Add. Annotation :—Refd. Bilis Trustee v. 
Dixon-Johnson, [1924] 2 Oh. 451. 

2689a. -——— Whether mortgagee bound to obtain 
best price.|—Semble : a mtgee. of shares is not 
bound to watch the market so as to sell them 
at the highest price ; & he does not by failing 
to sell at the most favourable opportunity 
lose his right to prove against the estate of 
the mtgor.—Re McMurpo, PENFIELD v. 
McMurpo, [1902] 2 Ch. 684; 71 L. J. Oh. 
601; 86 L. T. 814; 50 W. R. 644, O. A. 


2690. Add. Annoiation :—Generally, Mentd. Ellis 
Trustee v. Dixon-Johnson (1924), 131 L. T. 652. 

2604. Add. Annotation:—Apld. Weld v. Petre, 
[1929] 1 Ch. 33. 


2708a. ——— No lien conferred by articles of associa- 
tion.|—Bye-laws of appt. bank, made under 


~ Po em re ee ee - 


roe INI, SECT. 24, SUB-SECT. 5. 

i, Whelher gift complete. | 

Gifte of shares :— afl! not Sania 

uotil at loast the tranafers were handed 

Donia oF Gn ne 1991 
vw. Topp, 

N, Z. L. R. $45.—N.Z, ] 


a eee ere 


sb. Fraudulent 
pany—Rar_ to 


its Act of incorporation, provided: 
‘the directors may decline to register any 
transfer of a share made by a shareholder 
who is indebted to the bank’; (57.) “ the 
directors may deduct from the dividends 
payable to any shareholder all sums of money 
due by him to the bank on account of calls 
or otherwise.”’ In Nov. 1924, the registered 
holder of two shares them in writing 

resp. as security for money due; he 
executed no transfer but deposited the share 
certificate with resp. In May 1925, the bank, 
which had no notice of the assignment, 
obtained judgment against the shareholder 
for money due from him, & seized the shares 
in execution. There was no evidence that the 
shareholder’s liability to the bank existed 
at the date of the assignment :—Held: the 
bye-laws gave the bank no lien on the shares 
for the debt to them, & resp. was entitled 
under the assignment to a charge in priority 
to the bank’s rights under the execution.— 
Bank or N. T. BuTrerFietp & Son, Lrp. v. 
Go1Linsxy, [1926] A. 0. 7838; 95 L. J. P.C. 
162; 185 L. T. 584, P. ©. 


2705. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


2706. Add. Annotation :—As to (1) Distd. Kirby v. 
Wilkins, [1929] 2 Ch, 444, 


2707. Add. Annotation :—Consd. Kirby v. Wilkins, 
{1929} 2 Ch. 444. 


2715. Add. Annotation :—Expld. Kirby v. Wilkins, 
[1029] 2 Ch. 444. 


2769. Add. Annotation :-—Distd. Re Burradon & 
Coxlodge Coal VCo., Martim’s Bank v. The Co. 
(1030), 238 B. W. C. C, 7. 


27938. Add. Annotation :—Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ob. 487. 


2798a. ——— For what amount —Shares reissued. |— 
(1) Where a co. in pursuance of its arts. of 
assocn. has forfeited shares for nun-payment 
of moneys duo on allotment & calls, & the 
arts. provide that notwithstanding forfeiture 
the ex-shareholder shall be liable to pay all 
calls or other money owing upon the shares at 
the time of the forfeiture, & the shares are 
subsequently sold & reallotted to other 
persons with the result of a loss to the co., 
the co. on the subsequent bkpcy. of the ex- 
shareholder is only entitled to prove for the 
actual loss suffered, that is the difference 
between the amount received on the reallot- 
ment of the forfeited shares & the amount 
due at the date of the forfeiture. 

(2) Any payment of the uncalled capital 
by the new allottees must enure for the benefit 
of the original allottee who has forfeited the 
shares & release him pro tanto in respect of 
the damages for which his breach of contract 
in failing to pay the calls rendered him liable. 
—Re BOLTON, Ex p. NORTH BRITISH ARTI- 
FIcIAL SILK, Lrp., [1930] 2 Ch. 48; 99 
a cd ‘ ye 200; 143 L. T. 425; (1920) B. & 


— — ae es ee _— = oe ee renee 


PART III. SECT. 26, SUB-SECT. 1.—C, | PART III, SECT. 27, SUB-SECT. 5.—A. 


cancellation by cam- | 
action— Laches.}—Pat- 


mi. —— Pleaoflimttation.}—H asm 
Rovs: vt. STANDARD A 


LUMINIUM 
TERSON @. VULCAN IRON Worgs, LTp. | Brass Worgs, Lrp. (1925), J. L. R. 
(B. C.), [1929] 4 D. L. R. 508.—CAN. 49 Bom. 1715.—IND. 3 
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2709. Add. 


Annotation :—Refd. Re Darwen & 
. Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


2820a. —_- ———.]—Re Botton, Ez p. NorTH 
oO. 


Brirish ARTIFICIAL SILK, LTD., 
ante. 


2708a, 


2821. Add. Annotation :—Consd. Re Bolton, Ex p. 


ae British Artificial Silk, Ltd., [1930] 2 


2822. Add. Annotation :—Apld. Re Bolton, Ev p. 


North British Artificial Silk, Ltd., [1930] 2 
Ch. 48. 


2850. Add Citation :—13 Mans. 816. 


2054. Add. Annotation : —- Refd. 


Neuschild v. 
British Equatorial Oil Co., [1925} Oh. 846. 


2856. Add. Annotation :-—~As to (3) Refd. Kerr v. 


2879a, 


tne 


Marine Products (1928), 44 T. L. R. 202. 
——,.}—(1) A private co. was governed 

tly by special arts. & partly by Table A. 

Ne A, art. 70, fixed the qualification of a 
director as ‘“‘the holding of at least one 
share.”’ Special art. 20 empowered the 
directors to appoint any other “ qualified 
person ”’ either to fill a casual vacancy or as 
an addition to the board. At a full board 
meeting on Saturday, Nov. 14, transfers of 
shares to two outsiders were duly passed for 
registration, after which the transferees were 
forthwith elected directors. The transfers 
were neg sverve. on the following Monday :— 
Held: though before their appointment the 
transferees had acquired an absolute right 
to registration, they were not ‘‘ qualified 
persons’ before actual registration, & their 
appointment aa directors was invalid. 

2) A director was due to retire by rota- 
tion at the annual general meeting on 
Wednesday, Nov. 11, & part of the business 
of which notice was given was the election 
of a director in his place. The returmg 
director’s re-election was moved at the 
meeting, but the matter, though discussed, 
was not finally dealt with, & the meeting was 
adjourned successively to Thursday, Nov. 12, 
Saturday, Nov. 14, & Tuesday, Nov. 17. 
At the last adjournment the original motion 
for the retiring director's re-election was put 
& lost, & another shareholder was proposed 
& elected in his place:—Held: as the 
adjourned meeting was merely a continuation 
of the original meeting at which the question 


ee mee ee 





ee eee 


2889. Annotations :—For 


——— 


Vol. IX.—Gompanies. Cases 2790—3014, 


of the retiring director’s re-election or re- 
placement was considered, the proceedings 
were in order, & Table A, art. 82, had no 
application. (3) Semble: Table A, art. 82, 
only applies to a case where the retirement 
of a director by rotation & the necessity for 
his re-election or replacement is entirely lost 
sight of at the annual meeting.—SPENCFR v. 
KENNEDY, {1926] Ch. 125; 95 L. J. Ch. 240 ; 


184 L. T. 591. 

‘Howard v. Sadler, 
[1895] 1 Q. BR. 1” read “‘ Howard v. Sadler, 
{1893} 1 Q. B. 1. 


28858. Transfers of shares passed before election— 


Transfers not registered until after election.}— 
SPPNCHR v. KENNEDY, No. 287a, ante. 


2922. Add. Annotations :—Refd. Biddulph & Dis- 


trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 5676. Mentd. 
nen v, Dagenham U. C., [1929] 1 K. B, 


2944. Add. Annotations ;—Refd. Ie City Equitable 


Fire Insoe. (1924), 40 T. L. R. 853; Re Etic, 
[1928] Ch. 861. 


2965a. Remuneration not authorised by general 


meeting.|-—Pitf. was a director of deft. co., 
which had adopted Table A with some modi- 
fications, & at a meeting of the board a service 
agreement was approved, signed, & sealed 
appointing pltf. ‘overseas director” at a 
salary of £1,800 a year. Vitf. proceeded over- 
soas & performed his duties under the 
agreement till differences arose & he resigned. 
Tn an action by pitf. for salary due under the 
agreement :—Held: the agreemont was ultra 
vires the board, & since pltf ’s remuneration 
had neve: been determined by the co. 1n 
general meeting, as required by Table A, 
art. 69, he could not recover, but must repay 
to the co. on their counterclaim the money 

aid to him under the agreement.—Ku»nn »v, 
Saniwe Pronucts, lp. (1028), 44 T. I. KR. 
292. 


2977. Add. Annotatron :—~Refd. Cotter v. National 


Union of Seamen, (1929] 2 Ch. 58. 


3005. Add. Annotation :—Generally, Mentd. Por- 


forming Right Soc. v. Mitchell & Booker 
(Palais De Danse), [1924] | K. B. 762. 

Williams — v. 
Barton, [1927] 2 Ch. 9. 


_ 


PART Til. SECT. 28, SUB-SECT. 1.—D. 


o. Add * varied, 38 O. L. R. 414, 
383 D. L. R. 487." 


PART LI. SECT. 28, SUB-BECT. 2.—A. 
a. Add “ varied, 9 A. R. 630.” 


PART Hil. SECT. 28, SUB-SECT. 2.—B. 

we ee are fac ed fo be held in 
own right—. ownership 
necessary —E ffect bankruptcy. }-——-An 
insolvont, WIS ieclatered ana mmonaber 


oo. of shares therein, is 

the holder of shares & is the 2 
who must be taken to be refor: to in 
an ent or an art. which declares 
the tenure of sing Mirector 
of shares.” this t there is 
distinct een, the ras 


a ion betw: wo 
* holder ” & *“ holder in his own right.” 
—He CaMBERWELL Motors Pry., Ltp., 
1936] V.L R.539; (1926} Argus L. R. 

21.—AUS. 

PART III. SECT. 28, SUB-SECT. 3.—A. 
29886 11. —— ——— 

-trensurer 


R S.A., 1922 (c 156), Table A, art. 54, 
did not deal with the remuneration of 
@ secretary- » performed by 
one who was also a director.— ANDER- 
SON ». HEerRBerT Paint & VARNISIT 
Co., Lrp. (Alta.), (1927) 3 W. W. KH. 
809.—OAN,. 


2058 Hi. —— Gratuity—Not by 
way of remuneration ad services. }— 
Bye-laws passed by the directors of 

ft. co., & said to have been confirmed 
by the shareholders at a special general 
meeting, providing for the transfer by 
deft. co. the three individual defta 
of shares in another oo. as remuneration 
for paat services ea directors & officers, 
were attacked in this action by share- 
holders in deft. co. :-—Held : there was 
no ment binding on deft. co. to 
pey for the services rendered by the 
co-defta. & the paymenta provided for 
in the bye-laws must be treated a4 
fo se e. Fretz, (1929) 

D.L. R. 613; 63 0. L. R. 190.—CAN. 
PART III. eed 28, SUB-SECT. 3.— 


eo (&2. 
0 i. Services requiri expert & 


technical knowledge. }— the ser- 
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vices of a director did not fall within 
the scope of the ordinary unpaid duties 
of director, but were of a highly 
technical character, & the proper con- 
duct of the business required expert & 
technical knowledge which it was not 

to obtain :—Held: he was en- 
titled to a reasonable remuneration for 
such services —-DUROST vv. OME- 
Mrxep FERTILIZERS, Lrv., (1924] 4 
D. L. R. 241; 51 N. B. R. $57.—CAN. 


PART II]. SECT. 28, SUB-SECT. 3.--C. 
$019 f. Add “ varied, [1902] A OU 83." 


PART 1H. SEOT. 28, SUB-SEOT. 4. —A, 
80281. ight to acl as director—Aliend- 
ance of meetings—C'on: iction for criminal 
ote ae vw Woops, {is36) 1 
.L.R1188, 36 B C. R. 456.—0. “e 
3020 1. Fight to act as dérector—Righ 
to tnjunction.}—An injunction may be 
on the application of a directo: 
{8 co- ra fiom 

him froin art 
tor.—SaRaT (CHANDIUA 

CHAKRAV4ETI © TARBAH (MIAKDERA 
CHATTERJEE (1994), I. L Ro 51 Cul 
016.— IND. 


8055a. 


3059. Add. Annotation :—Apld. Re City 


Nickel Corpn. v. O’Brien, [1927] A. C. 869. 


$037. Add. Annotation :—Mentd. Leeds Industrial 


Co-operative Soc. v. Slack, [1924] A. O. 851. 


8044, Add. Annotations :—Mentd. I. R. Comrs. 


v. Cornish Mutual Assce. (1924), 41 T. L. R. 
70; South Behar Ry. v. I. R. Comrs., [1925] 
A. ©. 476; Re Debtor (No. 3 of 1926) (1926), 
135 L. T. 689; Dominion Iron & Steel Co. v. 
Invernairn, [1927] W. N. 277; Manchester 
Corpn. v. Buttle, [1929] 2 Ch. 890. 

Tranfer to director of overpayments 
made to vendor by company—Discretionary 
ior for sale.}—-KInBy v. 
ante. 





Fire Insce., [1925] Ch. 407. 


8059a, —— ——.}]—-(1) ‘The manner in which the | 


work of a co. is to be distributed between the 
board of directors & the staff is a business 
matter to be decided on business lines. The 
larger the business carried on by the co. 
the more numerous & the more important the 
matters that must of necessity be left to the 
maneiere the accountants, & the rest of the 
staff. 

(2) In ascertaining the duties of a director 
of a co., it is necessary to consider the nature 
of the co.’s business & the manner in which 
the work of the co. is, reasonably in the 
circumstances & consistently with the arts. 
of assocn., distributed between the directors 
& the other officials of the co. 

(8) In discharging those duties, a director 
(a) must act honestly, & (b) must exercise 
such degree of skill & diligence as would 
amount to the reasonable care which an 
ordinary man might be expected to take, in 
the circumstances, on his own behalf. But, 
(c) he need not exhibit in the performance 
of his duties a greater degree of skill than 
may reasonably be expected from a person 
of his knowledge & experience; in other 
words, he is not liable for mere errors of 
judgment; (d) he is not bound to give 
continuous attention to the affairs of hjs co. ; 
his duties are of an intermittent nature to be 
performed at periodical board meetings, & at 
meetings of any committee to which he is 
ppvomtes: & though not bound to attend 

buch meetings he ought to attend them 
when reasonably able to do so; & (e) in 
respect of all duties which, having regard to 
the exigencies of business & the arts. of 
assocn., may properly be left to some other 
official, be is, in the absence of 
suspicion, justified in trusting t 
to perform such duties honestly. 


t official 


ILKINS, No. 2452a, | 


Equitable | 


unds for , 


(4) A director who signs a cheque that | 
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PART III, SECT. 28, SUB-SECT. 4.—B, 


while acting in the capacity of mamas ing 
director of a joint stuck co., use 
moneys of the co. in commeroial 
adventures & other investments for 
his perones gain & profit. After R.’s 
death hia exors, paid back to the co. 
the prindipal money so used, but 
declined to account for the profite 
which R. had derived from the use 
thereof :—Held: as RB. to be 
regarded as a trustee of the co.’s 
moneys, his executors were Hable to 
the co. in respect of such profite, which, 
or the equivalent interest, must be 
paid over to the co.— Roarrs Harp- 
+ WARE Co. v. Roarenrs (P. E. I.) (1938). 
12 EE. &. R. 493; 10 DL. R. 


ee ee eR ae NR eT I MRE 


541.— CAN. 

30389 iff. Shares 
company by shareholder 
for out of assets of oid 
iuquidation. 


eye }--CHAND 
IrntsH (1911), 20 O. 





LER & MASSEY 
W. R. 649; 


Cases 8088—8080a. ENGLISH AND Emprme Dicest SupPLemMenrt. 
80388. Add. Annotation :—Consd. British America 


appears to be drawn for a legitimate purpose 
is not responsible for seeing that the money 
is in fact required for that purpose, or that 
it is subsequently arpued for that purpose, 
» of course, that the cheque comes 
before him for signature in the regular way, 
having regard to the usual practice of the co. 
A director must of necessity trust to the 
officials of the co. to perform properly & 
honestly the duties allocated to them. 

Before any director signs a cheque, or 
parts with a rg signed by him, he should 
satisfy himself that a resolution has been 
pee by the board, or committee of the 

ard, as the case may be, authorising the 
signature of the cheque; & where a cheque 
has to be signed between meetings, he should 
obtain the confirmation of the board subse- 
quently to his signature. 

The authority given by the board or com- 
mittee should not be for the signing of 
numerous cheques to an aggregate amount, 
but a proper list of the individual cheques, 
mentioning the payee & the amount of each, 
should be read out at the board or committee 
meeting & subsequently transcribed into the 
minutes of the meeting. 

(5) It is the duty of each director to see 
that the co.’s moneys are from time to time 
in a proper state of investment, except so 
far as the arts. of assocn. may justify him in 
delegating that duty to others. 

(6) Before presenting their annual report 
& balance sheet to their shareholders, & 
before recommending a dividend, directors 
should have a complete & detailed list of the 
co.’s assets & investments prepared for their 
own use & information, & ought not to be 
satisfied as to the value of their co.’s assets 
merely by the assurance of their chairman, 
however apparently distinguished & honour- 
able, nor with the expression of the belief of 
their auditors, however competent & trust- 
iby rat § 

(7) It is not the duty of a director of a big 
insurance co. to supervise personally the 
safe custody of the securities of the co. It 
would be impracticable, on every purchase 
of securities, for actual delivery thereof to 
be made to the directors, or, on every sale, 
for the delivery to the brokers of the securities 
sold to await a meeting of the board or of a 
committee of directors. The duty of seeing 
that the securities are in safe custody must 
of necessity be left to some official of the co. 
in daily attendance at the office of the co., 
such as the manager, accountant, or secretary. 

(8) A co.’s stockbrokers, however respect- 
able & responsible they may be, are not proper 
persons to have the custody of ite securities 
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cee he ou re dct a his 

;. usition as director of the co. inca - 

ee th eet» tated hin froin oa as its solr.— 

tr q % 

company in CarBk BRETON COLD TORAGE Co., 
v. LTp. v. ROWLINGS, (1929) 3 D. L. R 


2 es a 605 b 
O. W.N. 3883 250. L. R. Bia cane D. L. R. 519; 60 N.S. R. 460.—CAN. 
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« - 
was a director & vice-president of deft. 
co., acted as its solr., although not 
formally appointed as such, in a great 
number of matters, & was consulted, 
& his advice sought, by his co-directors 
& the officers of the co. His co- 
directors were aware of his so acting, 
& he was paid substantial amounts on 
the legal services rendered 


He 


to 
account for legal services 
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Pitf., who 





Reasonable diligence. 
duti a pied 


must act honestly & must exercise such 
degree of skill & nce as would 
amount to the reasonable care which 
al ag § man might be e ted 
to take in the circumstances in own 
behalf.—GovIND NaRaYAN ¢t. RANG- 
sued on an NATH GopaL (1929), I. L. Rt. 5 


4 Bom. 
rendered :—- 226.—IND. 


except on such occasions when, for short | 
periods, securities must of necessity be left 
with them ; but immediately such necessity | 
ceases the securities should be lodged in the | 
co.’s strong room or with its bank, or placed ' 
in other proper & usual safe keeping. 

(9) A director is not responsible for de- 
claring a dividend unwisely. He is liable if 
he pays it out of capital, but the onus of 
proving that he has done so lies upon the 

quidator who alleges it. 

Art. 150 of the co.’s arts. of assocn. 
provided (inter alia) that none of the directors, 
auditors, secretary or other officers for the 
time being of the co. should be answerable 
for any loss, misfortune, or damage which 
might happen in the execution of their 
respective offices or truste, or in relation 
thereto, unless the same should happen by 
or through their own wilful neglect or 
default respectively :—Held: (10) an act, 
or an omission to do an act, is wilful where 
the person who acts, or omits to act, knows 
what he is doing & intends to do what he is 
doing, but if that act or omission amounts 
to a breach of that person’s duty, & there- 
fore to negligence, he is not guilty of wilful 
neglect or default unless he knows that he 
is committing, & intends to commit, a breach 
of his duty, or is recklessly careless in the 
sense of not caring whether his act or omis- 
sion is or is not a breach of his duty ; (11) the 
immunity afforded by art. 150 was one of , 
the terms upon which the directors held 
office in the co., & availed them as much on 
a misfeasance summons by the Official 
Receiver under 1908 Act, s. 215, as it would 
have done in an action by the co. against | 
them for negligence ; (12) upon the evidence | 
& in accordance with the principles enun- | 
ciated above, none of the resp. directors, 
other than the managing director, was liable. 

(13) The measure of the auditor’s re- 
sponsibility depends upon the terms of his 
engagement. There may bec a spocial con- 
tract defining the duties & liabilities of the 
auditors. If there is, then that contiact 
governs the question. The arta. will, how- 
ever, be looked at if there is no special agree- 
ment, because the auditors will presumably 
have taken their duties upon the terms, 
among others, set out in the arts. That is 
not to say that auditors can set aside a 
statutory obligation. No agreement or art. 
of assocn. can remove an imperative or 
statutory duty. 


nd 


Vol. X¥.—Companies. Cases 30598a—3066. 


co. with whom it is not proper that they 
should be left, whenever such personal 
inspection is practicable. 

(16) When an auditor discovers that 
securities of the co. are not in propor custody, 
it is his duty to require that the mattor be 
put right at once, or, if his requirement is 
not oes with, to report the fact to the 
shareholders, & this whether he can or can- 
not make a personal inspection. 

Auditors should not be content with a 
certificate that securitios are in the possession 
of a particular co., firm, or person unless the 
co., etc., is trustworthy, or, as it is somotimes 
put, respectablo, & further is one that in the 
ordinary course of business keeps securitios 
for its customers. In all these cases the 
auditor must use his judgment. 

Where the auditors did not personally 
inspect the securities of the co. in the hands 
of the stockbrokers of the co., & accepted 
from time to time the certificate of the 
brokers that they held large blocks of such 
securities, & did not either insist upon those 
securities being put in proper custody or 
report the matter to the shareholders :— 
Held: (17) they committed a breach of duty, 
but, inasmuch as throughout the audit the 
auditors honestly & carefully discharged what 
they conceived to be the whole of their dut 
to the co., such negligence was not wilful, 
art 150 applied toexoneratethom from liability. 

Where the auditors after a full investi- 
gation in which thoy were misled & deceived, 
& their reports to the board suppressed, by 
the chairman of the co., (a) described large 
sums of moncy Iecft in the hands of tho co.’s 
stockbrokers & lent to the general manager 
of the co. as “ Loans at call or short notice,” 
‘‘ Loans” or “ Cash at hand & in bank"; 
(hb) failed to discover that the co.’s stock- 
brokers, in order to reduce their indebtedness 
to the co. for the purposes of the audit, made 
purchases, on behalf of the co., immediately 
before the close of the co.’s financial year, 
of Treasury Billa which in fact never camo 
into the possession of the co. & wore sold 
immediately the new financial year had 
opened :—Held: (18) they were not guilty 
of any breach of duty as auditors. 

(19) Sect. 215 is a procedure sect. only & 
creates no new or additional liability.—He 
Crry KqQurrasLeE Fire Insurance Co., Lrp., 
[1925] 1 Ch. 407; 94 L. J. Ch. 445; 133 
L. T. 620; 40 T. L. R. 853; [1925] B. & O. R. 
109, O. A. 


Annotations :— As to (10) Distd. Re Citv of London Insce- 
(19235), 41 T. L. R. 621. ned. Jie Munton, Munton ov. 
West, (7927) 1 Ch. 262; Zte Windsor Steam Coal Co (1001) 
Ltd., (19209) 1 Ch. 251. 


(14) Sect. 118 does not lay down a oe 
code. The duty imposed on the auditors by 
it is not absolute, but depends upon the 
information given & explanations furnished go9g9a, —— —— ——.J—Re Crry EQuirasLe 
. — 60 yng arree is epunean are ion Fire INsurnancg Co., Lrv., No. 8059a, ante. 
the sech,” The onue lies cpon the auditors, | 3062 Add. Annotation :—Apld. Re City Equitable 
who would not be excused for total omission | Fire Insce., [1925] Ch. 407. 

3063a. Proper & honest performance of 








to comply with any of the requirements of 
the sect., or for any consequences of deliberate 
or reckless indifferent failure to ask for 
information on matters which call for further 
explanation. 

(15) An auditor is not justified in omitting 
to make TsO 
that are the custody of a person or 


duties.|\—Re Orry EqurraBLe Fire INaur- 
ANCE Co., Lrp., No. 305Va, ante. 


3063b. ——— Reliance on chairman— Accuracy of 


balance-sheet.)J—7ic Ciry EQUITABLE FIRE 
INSURANCE Co., Lirp., No. 3069a, ante. 


| 
mal inspection of securities | 8066. Add. Annotation :—Generally, Mentd. Re Cit v 


Equitable Fire Insce. (1924), 40 T. 1. R 85%. 
e. Add “ raried, 38.0. L. R. 414. 33 


3062 i. Standard of eigen ce Hetanoe ' ponys books. 
m2 company's oficiale—W here no ground | (Ont.), [1926] 2 D. L. 
or suspicion—Examination of com- | C. B. R. 325.—CAN. 
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. 946, 7); D.L. H. 487." 





Cases 3068—8157a. Enaiish AND Empire Dicest SUPPLEMENT. 


3068. For ‘‘——— Signature of cheques to com- 
pany’s prejudice *’ read ** —— of 
cheques—To company’s prejudice.”’ 

30688. ——  ———.]—-e Crry EQUITABLE FIRe 
INSURANCE Oo., Lip., No. 8059a, ante. 


3071. Add. Annotation :—Refd. Re City Equitable 
. Fire Insce., [1925] Ch. 407. 
8077. Add. Citation :—previous proceedings, sub 
nom. Re SoutH Hssex Gas Licut & OoKB 
Co., Ex p. Srmars (1859), John. 480. 


8105a. Payment of rates due from company— 
Right to stand in place of overseers.)|—The 
director of a co. in voluntary liquidation 
guaranteed & paid to the overseers of the 
poor the rates due from the co. before the 
date of the liquidation :—Held: (1) he was 
entitled to stand in the place of the creditor, 
& to use all remedies, &, if need be, the name 
of the creditor in any action or other pro- 
ceeding in order to obtain indemnification 
from the pre debtor for the loss sus- 
tained ; (2) in so far as the Bagh peo by the 
surety was made in respect of rates that 
became due & payable within twelve months 
before the date of the commencement of the 
liquidation, 1t would rank in priority of pay- 
ment to the other debts of the co., by virtue 
of 1908 Act, s. 209.—Re LAMPLUGH IRON ORE 
Co., [1927] 1 Ch. 308; 96 L. J. Ch. 177; 136 
L. T. 601; [1927] B. & OC. R. 61. 


8109. Add. Annotation :—Refd. British Insulated 


8109a. ——- ——-.]—-Re Orry EQurraBLe Fme 
INSURANCE Co., Lrp., No. 3059a, ante. 
$126a. Adoption of balance sheet — Including 
directors’ fees.]}—Balance shects including 
fees due to directors, & signed by directors 
pursuant to Cos. Act, 1908, 8, 113, are not 
acknowledgments of those fees within Statute 
of Frauds Amendment Act, 1928 (c. 14). 
After an order for the compulsory winding 
up of the co. appct. put in a proof for £050 
in respect of directors’ fees. The liquidator 
rejected the proof to the extent of £350, 
allowing only £600 on the ground that all 
directors’ fees which had accrued due more 
than six years before the date of the winding- 


PART III. SECT. 28, SUB-SECT. 4.—-D. ; 4 D. L. R. 759; [1926] 3 W. W. R. 
378.—OAN. 


8075 i. Capacity to contract—General 
rule.)—A director has a right to con- 
tract with the co. subject to certain | dir, 
qualifications invol 
representation, bad faith or secret 


profits, & not where ordinary relation | into a lease, & 


th 
of omployer & employee exist. The | authorised L. to enter into the . 
ment nor expressly ratified his eetion : aside at instance of simple contract 
— : RTHERN 


were directors, ag no question can arise agrooment bran & Ce wound by the cons poe PR eda 
‘OB 


Co 
Acco Co, [1926] Ap 


ordinary objections to such contracta 
do not apply where all the aharcholders 


as to directors prejudicing the rights 
of the Ee ee v. HOME- 
» LTD 


Mrxep FERTILIZERS a yig2d) 4 
D. L. R. 241; 51 N. B. R. $57.—CAN. | PART III. SECT, 28, SUB-SECT. 5.— 


PART Tit. SECT. 28, SUB-SECT. 5.—A. 


to the mtge., or authenticate the 
ape Ant, fae tact, | SER they rf eer 
e 5 xecution —. 
cases of mis- | deft. co, purporting to Orth ts cater v Gasnmnon VALLEY LAND Oo. (B. C.), 
i 


v. PREMIER 
Pp. D. 132.— 


31821. Necessary formalities. }-—Where 


np oe were barred by Stat. Limitations. 
directors’ fees due to appct. a 

from balance sheets duly signed by two 
directors & passed by the co. Upon a 
summons taken out by appct. asking that the 
decision of the liquidator rejecting his proof 
to the extent of £350 might be reversed, & 
that the proof might be allowed in the full 
sum of £950 :—Held : (1) a board of directors, 
acting as a board, & passing a resolution 
adopting a balance-sheet which includes 
directors’ fees, does not bind the co. to pay 
those fees; (2) a balance-sheet so adopted & 
signed by directors pursuant to Cos. Act, 
1908, s. 113, is not a written promise by the 
co. or ita agente to pay the directors’ fees.— 
Re CoLtiseumM (Barrow), Lirp., [1980] 2 Ch. 
44; 99 L. J. Ch. 428; 143 L. T. 423. 


8127a. ——— Delegation of duty.}—Re Orry EQuit- 


aR Fint INsvRANOE Oo., Lirp., No. 3059a, 
a ° 


8128a. Safe custody of company’s securities— 


Delegation of duty—Securities with company’s 
stockbrokers.|—He Orrx EQurrTraBLn FImeE 
INSURANCE Co., Lrp., No. 3059a, ante. 


8142. Add. Annotation :—Generally, Mentd. Re 


City Equitable Fire Insce., [1925] Ch. 407. 


3144. Add. Annotation :—Mentd. The Hayle, 
[1929] P. 275. 
8157a. ——— Presumption of authority.] — Pitfs. 


M. was a director of both coz. By art. 28 of 
the arts. of deft. co. the directors were 
empowered to ‘ delegate any of the powers 
for the time being vested in the directors.” 
The arts. also incorporated Table A. M. 
purported to make on behalf of defts. an 
agreement with pltfs. that in consideration 
of pitfs. advancing a sum of money to the 
IP. Co., pltfs. should have the right to sell 
on commission all the fruit imported both by 
defts. & the P. Co., & that pltfis. should be 
entitled to retain the proceeds of sale of defts.’ 
fruit as well as of that of the P. Co. as security 
for the advance. M. had no authority from 
defts. to make such a contract. Pitfs. 


appointment proved authorising M. 
as an assistant secretary, or otherwise 


W. W. R. 752.—CAN. 
8133 i. Mortgage to directors.}—Set 


v oahorn MINES, Dre oth i 
O. L. R. 221; 60. W.N. 21 GAN. 


$183 fi, —-——.}+—-GREENSTREET iv. 
Panis Hypravnic Co. (1874), 21 Gr. 
229.— CAN. 


3115 1. Exercise of powers— Control 
by sree one directors of a co. 
cons go managing 
body, & except to the extent that their 
powers are expressly restricted by 
statute or the arts. of assocn. or other- 
wise, thoy possess authority to exercise 
all tho powers of the oo., subject to 
the control of the shareholders.—MID, 
West CoLiierisa, LTD. ». MOEWEN- 
(1925) 2D L. R. §29.—CAN. 


PART III. aaa ve SUB-SECT. 5.— 
» (a) 


di. S. P. Re Paciric Coast Coan 
Mines, Lip. & Honaes (B C), [1936]} 


the directors of a co. had P abe to 
borrow & mortgage :— : the 
scene & managi director were, 

y virtue of their offices, primé facie 
proper officers 40 excoute m .» & the 
mtge., which common seal of 
the co. attached, & was executed by 
tho president & managing director, was 
properly executed.—CananIAN Bank 
or MMEROE ©. SMITH (1911), 17 
W.L.R. 135; 3 Alta. L. R. 209.—OAN, 

$182 il. ———.}—Where a mtge by 
a co. had the seal of the co. affixed in 
the presence of two directors, one of 
whom was the secretary, & of M., 
assistant secretary, there being on 
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PART IIL seve. a” SUB-SECT. 5.— 


£, Add “* varied, 9 A. R. 620.” 


PART iil. SECT. 28, SUB-BEOT. 5.—E. 

ri. —— Must be with full knowledge 
of treneaction.}--HINDUSTAN ASSUR- 
ANCE & MoruaL Brenerir Sovmry, 
Ltp., LAHORE v. KHALBA BaNe, L1D., 
GuyRanwaLa (1937), I. L. R. Lah. 
380.-~IND. 

a i. aE 1 b> VICKERY’S 


}--DaviIson 
MozORs, Lrp. (1935), 37 C. L. R. b— 


uiring confirmation of the agreement b 
deft. co., the secretary of defts. wrote a letter 
p rting to confirm the agreement on behalf 
of defta., & plitis., treating that as a sufficient 
secretary re auth rite Pigott h oe 

no ority ve such con- 
firmation. Defts. su uently repudiated 


the : ent as e without their 
authority, At the time that they made the 


advance pltfs. had no knowledge of the 
terms of defts.’ arte. or that they incorporated 
Table A :—Held: whether the agreement 
was to be treated as having been made by 
M. as an ordinary “ director’ of deft. co., 
or by the secretary as ‘“‘ agent,” or by the 
two combined, pltfs. were not entitled to 
assume that any authority to make it had 
been delegated to them by the board, because 
(1) although a person who contracts with an 
individual director or servants of a co., 
knowing that the board of directors has power 
to delegate its authority to such an individual, 
may in certain circumstances assume that 
poe of delegation has been exercised & that 
e may safely deal with the individual in 
question as representing the co., he cannot 
rely on the supposed exercise of such power 
if he did not know of the existence of the 
power at the time that he made the con- 
tract; (2) there was something so unusual 
in an agreement to apply the money of one 
co. in payment of the debt of another that 
pltfs. were put upon inquiry to ascertain 
whether the person or persons making the 
contract had any authority in fact to make it ; 
(3) even if pltfs. had known of the existence 
of the express power of delegation, they would 
not have been entitled to assume that it had 
been exercised in favour of M. or the secretary 
to any greater extent than was to be inferred 
from the positions which M. & the secretary 
respectively occupied or were held out by the 
co. as occupying.—HOUGHTON & CO. v. 
NorHarp, LOWE & WILTA, [1927) 1 K. B. 
246; 061. J. K. B. 253 1861. T. HOC. A 
affd. on other grounds, {1928] A.C. 1.90. i. 
Annolations :— As to (1) Consd. Kreditbank Cassel G.m b H. 
v. Se Peas lege. 1K. B. 826. Retd. Liggett (Liver- 


pool) t. Barclays Bank (1927), 137 L. T 443; Newsholme 
e. Road Transport & General Insce., [1929] 2 K. B. 36. 


3160. Add. Annotation :-—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


8160a. -]—A co. is bound in a matter inira 
vires the co. by the unanimous agrcement of 
all ita corporators. 

If all the individual corporators in fact 
assent to a transaction that is inira vires the 
co., though wlira vires the board, it is not 
necessary that they should hold a meeting 
in one room or one place to express that 
assent simultaneously.—PARKER & COOPER, 





PART III. saeile™ 28, 6UB-SECT. 6.— 


sm. ki ngetarngeniort r Act, 1908, 
s. 57, does not authorise the directors 
to make presente of the co.’s capital in 


account to 


the co. 
as at the date when he received 

Held: such value was not the 
the specified date, 


intrinaio value at 
but the value in money which pitt oo. 
could bi 


Vol. X.—Companies. Cases 3157a—3827a. 


Lap. v. Reape, [1926] Oh. 975; 96 L. J. Ch. 
23; 186 L. T. 117. 

3162. Add. Annotation :—-Consd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 3009. 

$181. Add. Annotation :—Mentd. Falcon v. Famous 
Piayers Film Co. (1925), 42 T. L. R. 91. 

8201. 4 Annotation :—Refd. Re Etic, [1928] 

3216. Add. Annotation :—Refd. Parker & Cooper 
v. Reading, [1926] Uh. 975... 

8231. Add. Annotation :—Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 202. 

8240. Add. Annotations :—Refd. A.-G. ». Goddard 
(1929), 098 L. J. K. B. 743. Mentd. Wright v. 
Morgan, [1920] A. C. 788. 

$249. Add. Annotation: —Apld. Re Home & 
Colonial Insce. (1929), 45 I. T.. R. 658. 


$250. Add. Annotation :—As to (2) Refd. Kerr v. 
Marine Products (1928), 44 T. 1. J. 282. 

8252. Add. Annotation :—Refd. Re Lome & 
Colonial Insce. (1929), 45 'T. L. It. 658. 

8257. Add. Annotations :—Apld. Parker & Cooper 
v. Reading & James (1026), 96 L. J. Ch. 23. 
Refd. Kerr v. Marine Products (1928), 44 
T. L. BR. 292. 

$259. ddd. ftnnotation: Consd. Lever 
Ltd. ev. Bell (1080), 47 T. E.R. 97. 

8261. Add. Annotations :—Generally, Refd. Re Etic, 
[1928}) Ch. 861; te Home & Colonial Insur- 
ance Co, [JO80) 1 Ch 102 Mentd. Ne City 
Equitable Fire Insce. (1924), 40 ‘I. L. HR. 853. 

$280. Add. Annotation :—Mentd. fe City Hquit- 
able Fire Insce. (1924), 40 Tl. L. TR. 863, 

3280a. -—-— Directors relying on chairman’s assur- 
ance as to value of assets.|—/?e Oity Mqurt- 
ABLE I*me INSURANCE ('o,, Lirp , No. 8059a, 
ante. 

8282a. Dividends paid out of capital.|—Re Ciry 
Kquirashs Fine Insurance Co., Lrp., 
No. 3059a, ante. 

3284. Add. Annotulion :~-As to (3) Apld. Ite A 
Debton, [1927] 1 Ch. 410. 

$285. Add. Annotation :—As to (2) Refd. Ie City 

Equitable Fire Insce., [1925] Ch. 407. 

fda. Annotation: Generally, Reta. Le Home 

& Colomal Insurance Co , |LV380) P Ch. 102. 

8201. Add. Annotation :—-Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 

3305. Add. Annotation :~—-As to (2) Consd. Kirby 
v. Wilkins, (1020] 2 Ch. 444. 

8327. Add. Annotation :—Distd. British Thomson- 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. 

33827a. —— -|—The directors of a co. can- 
not be mado liable for an infringement of a 
patent by the co. merely by reason of their 
position as directors, even in a case where 


Bros. ’ 


3287. 





against directors of a co. who par- 
ticipate in the payment of a dividend 
where the co 1s insolvent, & whoreh 
they are made jointly & severally Iiab 
to creditors for debts of the co. then 


for their value 
them : 


guise mumiaal reaen reauona have obtained on existing, is incurred only when they 
oe Sie ena of the peopl & hon the market & oa pitL co. bad discharged knew, or were bound Rafe viel the 
coverahle by the 00.—WAIRAKE!, LTp. the onus of pro chat i aoe nate aarp vient of ne the me ihe 
Piacente tained 'e ie a. ° iu e 

ea yey ARR ee tae Be 624. pte be ose ak hat. awount.—- HENDERAON, (1924) 1D. L. R. 863; 


PART 11]. SECT. 28, SUB-SECT. 6.— ROBINBON 28. 
D. (da) fi. 


i. —— Extent of liabtlity.}—Dett. 
q oy ean taee be med 


@ director of pitf. co. 
failed tn his duty to hand over to the 
co. certain shares, was ordered to 


RANDFONTRIN ESTATES 
cory Mining Co., Lrp., (1924) App. D. 


PART II]. SECT. 28, SUB-SECT. 6.-~ 
gi. ——,.}—The penalty enarted 


Q. R. 62 8. C. $70.—CAN. 


sn. Dwidend Gieposing of entire aanacls 
of cumpany.}-—Su ent given against 
is frector. OM AS v. A LY, { t a2] i 
1D L. R. 693; 8. O. R. 311 — CAN. 
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Cases $827a—3491a. ENGLISH AND Empire Dicest SUPPLEMENT. 


they are the sole directors & shareholders of 
the infringing co.—Bririsi THOMSON- 
Houston Co. v. STERLING ACCESSORIES, 
Larp., BrrrisH THOMSON-HOUSTON Oo. v. 
CrowrHER & OsBorN, Lrp., [1924] 2 Ch. 
88; 93 I.. J. Ch. 886; 181 L, T. 5385; 40 
ae R. 644; 68 Sol. Jo. 595; 41 RB. P. C. 
Annotation :-—Apld. Prichard & Constance v. Amata (1924), 
42 R.P. C. 63. 


1924 for the purpose of carrying on business 
as manufacturers of toilet preparations & 
publishers of medical books & publications 
relat thereto, on letter paper described 
themselves as ‘ wholesale manufacturers of 
Amata Toilet Preparations.’ Pltf. co., who 
had for many years distinguished their goods 
by the word ‘‘ Amami,” & in July, 1909, had 
registered that word as a trade mark to be 
applied to perfumery, etc., commenced an 
action against deft. co. & the two only 
directors thereof who were signatories of 
their memorandum of assocn. for an in- 
junction :—//e/d: there was no evidence 
that deft. co. had been formed by the other 
two defts. for the purpose of doing a wrong- 
ful act & no claim had been established 
by pitfs. against these defts. personally ; & 
the action as against them must be dis- 
missed with costs.—-PRICHARD & CONSTANCE 
(WHOLESALE), Lrp. v. AmaTa, Lrp. (1924), 
42 R. P. C. 63. 


3835a. ———- Loan for expenses tn connection with 
promotion.J}—ApAmMs (FRANcIs), Lrtp. v. 
Fisuwick (1928), 72 Sol. Jo. 122. 


3847. Add. Annotations :—As to (4) Apld. Re A 
Debtor, [1927] 1 Ch. 410. Consd. Re Btic, 
[1928] Ch. 861. Refd. te Home & Colonial 
Insurance Co., [1930] 1 Ch. 102, 


3364. Add. Annotation :—Refd. Ilorwood v. States- 
Hite Publishing Co. (1929), 98 L. J. K. B. 


3376. Add. Annotation :—Refd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 748. 


3377. Add. Annotation :—As to (1) Refd. Weld v. 
Petre, [1929] 1 Ch. 33. 


3398. Add. Annotation :—As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
3405. Add. : Annotations :-—Refd. Underwood v. 
Bank of Liverpool, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett he aie v. Barclays Bank, {1928] 





COLBMAN, 





personally anteed an overdraft granted 
to the co. by a bank. They subsequently 


passed -a resolution that, subject to the 
approval of the bank, debentures be issued 
to the bank as security for the overdraft, 
& debentures were issued in accordance with 
the resolution :—Held: the directors were 
‘interested in the arrangement come to 
with the bank in regard to the issue of the 
debentures, & the resolution providing for 
the issue was a nullity.—Vicrors, Lip. v. 
LINGARD, [1927] 1 Ch. 323; 96 L. J. Ch. 
132; 136 L. T. 476; 70 Sol. Jo. 1197. 


$4238. Add. Annotation :—Refd. Parker & Cooper 
v. Reading, [1926] 


3434. Add. Annotation:—As to (5) Consd. Ite 
nd Equitable Fire Insce. (1924), 40 T. L. R. 
661. 


3444. Add. Annotalion:—As to (1) Distd. Je 
Windsor Steam Coal Co. (1901), Ltd. (1928), 
140 L. T. 80. 


3448. Add. Annotation :—Mentd. Brown v. Dagen- 
ham U. D. C. (1929), 98 L. J. K. B. 565. 


8455a. Re-election of retiring director—Ad- 
journment of meeting.)—SPENCER v. KEN- 
NEDY, No. 2879a, ante. 


3490. Add. Annotalions :—As to (2) Refd. A.-G. v. 
Goddard (1929), 98 L. J. K. B. 743. As to (4) 
Refd. Ramsden v. David Sharratt & Sons, 
ltd. (1930), 35 Com. Cas. 314. Generally, 
Refd. Harrods, Lid. v. Lemon (1930), 47 
T. L. R. 97. 


3491a. -—— Effect of voluntary winding-up. } 
—By an agreement in writing made between 
pltf. & deft. co. pltf. was appointed managing 
director of the co. for a term of 5} years ata 
fived salary. Before the expiration of that 
period the co. passed a resolution, which wap 
assented to by pltf., for the voluntary winding 
up of the co. on the ground that by reason of 
its liabilities it could not continue its business. 
Pitf. thereupon brought an action clauning 
damages for repudiation of the agreement :— 
Held: a term could not be implied in the 
agreement that if the co. should be wound up 
voluntarily & pltf. should vote for that course 
being adopted, his employment should cease 
so as to disentitle him to damages for bfeach 
of the agreement. Pltf. was therefore 
entitled to damages for breach of the agrec- 
ment.—FOWLER v. COMMERCIAL TIMBER (Co., 
Lrp., [1930] 2 K. BL. 1; 901. J. K. BK. 529; 
143.1. T. 301, C. A. 











ment.}—LONDON FinaNnck CORPN. v. 
BaNKING SERVICE CORPN. (Ont.), 
(1925] 1 D. L. R. 319.—CAN. 


of execution. ]— 
{1924} 1 


PART III. SECT. 28, SUB-SECT. 6.— Unsatisfied return 
F, @. CROWDER tr. 
m. For “26 W. lL. R. 626" read DD. L. R. 849; 
7 Alta. L. R. 245; 28 W.L. R. 250." Alta. L. It. 1.—CAN 





b (p. 509) t. —— -}—Pltfs. eued n il 
directors of aco., alleging that judgments return 
recovered by them werw for *‘ wages duo 
for services performed fortheco.”” The ha: 
evidence showed that pltfs. were hired eee 
to prospect for ofl when so instructed, 
& they were not to do an but 
hold themselves in readiness :—Held : 
the Jjudgmente were not for wages duc 
for services performed, as they did 


been 


purpose, 


1W. W. RR. 374; 20 


—— ee  —.] ~When a 
of nulla bona has been ade by 
tho sheriif without a bond fide attempt 
made to ascertain whether 
or not there were asscts available to 
satisfy the exccution, & there were in 
fact exigible assets 
the return is not such 4 
return as is contemplated by Cos. Act, 


PART III. SECT. 28, SUB-SECT. 8.—C. 


so. Remuneration voted by directors-—— 
Vahdity— Action by shareholder—Onus 
of proof.}—When a pitf. complains of 
directors voting a salary & trav 
expenses to the managing director, he 
must show that their action was either 
ultra vires or of a fraudulent character 
& although it is beyond the powers of 


sufficient for that 


1927, 8. 113.—STEVLNS tv. SPENCER 
perfonning tome MGLaTe Cohretae (AIK), 11929) 4D. L. I. 838; 3 expenses, this defect oan be remedi 
(1934), 55-0. Lit. SOG e wAN. Ve W, 129.— CAN. at a Siarehe laces mecting Snaey 
PART III. SECT. 28, SUB-SECT. 6.— par III. SECT. 28, SUB-SECT. shereholder.—HovusTon . VicTonta 


s a e 
ni, —— By servant of company— 


ai. —— Not during term of appotal- 


MACHINERY Depor, LtTp., [1924] 2 
D. L. R. 657; 33 B. C. R. 425.—CAN. 
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$492. aur Annotation :~-Refd. Shuttleworth 
Cox (Maidenhead) (1926), 43 T. L. R. 83. 


8502. Add. Annotations :—Consd. Underwood v. 
Bank of Live al, Underwood v. Barclays 
Bank, [1924] K. B. 776; Hou ie v. 
Nothard, Lowe & Wills, [1927] 1 KB . 216. 
Refd. Kreditbank Cassel G. m. b. H. v, 
Schenkers, [1926] 2 K. B. 450. 


3506. Add. Annotation :—Generally, Retd. Kredit- 
ae ern G.m. b. H. v. Schenkers, [1926] 2 


06a.-——— -—— Cheque— Presumption of 
authority.]—STEWART (ALEXANDER) & SON, 
OF DUNDER, LTD. v. WESTMINSTER BANK, 
Lrp., (1926] W. N. 126. 


3526. Add. Annotations :-—As to (2) Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 
Generally, Refd. I. BR. Comrs. v. Fisher’s 
Exors., {1926] A C. 395. Mentd. British 
America Nickel Corpn. v. O’Brien, [1927] 
A. C. 369. 

3532. Add. Annotations :—Refd. Thomas v. Todd, 
(1926] 2 K. B. 611. Consd. Fowler vr. Com- 
mercial Timber Co., [1930] 2 K. LB. 1. Folld. 
Re Gramophone Records, Ltd. (1930), 60 
lL. Jo. 201. Mentd. Livock v. Pearson (1928), 
33 Com. Cas. 188. 

3540a. ~——~ Presumption of authority—Due 
delegation of authority.]}—HouaGutron & Co. v. 
NOTHARD, Lowy & WILLS, No. 3157a, ante. 


3558. Add. Annotation :—Refd. The Hayle, [19 a 


3555. Add. Annotation :—Generally, Mentd. Glan. 
eg Sierras v. I. R. Comrs. (1924), 131 
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Vol. IX.—Companies. Cases 3492--3560a. 


8560. Add. Annotations :—Consd. Chibbett v. 
Robinson (1024), 182 L. T. 26. Distd. 
Mudd v. Collins (1925), 183 L. fT. 186; Reed r. 
Seymour (1927), 11 Tax Cas, O25. Refd. 
eb bt v. Thorpe (1928), 97 L. J. K. B. 705. 
ee Reed v. Seymour (1926), 95 L. J. K. B. 


3560a. Remuneration by commission—Amount re- 
coverable — How calculated.) -Appit., pltf. in 
the action, was for many years secretary 
of resp. co. Originally he received a fixed 
salary per week, but in 1916 an agreoment 
was made between him & one A, S., managing 
director of resp. co., to the effect that in 
addition to his weekly salary he was to 
receive 10 per cent. on the balance of profits 
after payment of 12¢ per cent. dividend, 
In 1926 applt. quarrelled with ALS. & Left 
the service of resps., & shortly afterwards he 
brought this action for an account of the 
sums due to him as commission & for pay- 
ment of the amount found to be due. ft 
appeared that nearly all the capital of thi 
resp, co. was held by A. S. & his family, 
that he, as managing director, had entire 
control of the co.’s business, During applt.’s 
tenure of office WA. S., with the connivance 
assistance of applit., habitually appropriated 
tunds of the co. to his own PRUPpPOses, 
in franung his claim for commission con- 
tended (1) that the 124 per cent. dividend 
referred to in the agreement must be a 
dividend subject to income-tax 5 (iu) that the 
124 per cent. dividend must be linuted to an 
amount representing 124 per cent. on the 
Ke ae of the co. at the dato of the agreement 

wd no appheation Co subsequent mnereases 


PART IIL. SECT. 28, SUB-SECT. 9.—D. 


sp. Extent of powers.) —- Where a 
general manager is chosen from the 
directors & is therefore a managing 
director, there is an implication” at 
farther & larger authority than In the 
case of a general manager who is not 
a director; but when directors appoint 
a * managing director,” they may be 
taken to have ipso facto delegated to 
him some of their powers as a ard 
of directors.—MInD-WEST COLLIERIKS, 
Lrp. v. MOEWEN, [1925] 2 D. L. H. 


war a 
———.}~—Persons 
dealing vith a & managing director need 
only satisfy themselves that he has the 
ower to do what he does, even though 





t be Pigs his pomone: x brD.. fe p. — 
Re J. STANLEY WEDLOCK, LTD ‘xz 
ROYAL Sy 


(1924) 4 D. L. R. 117 
6C. RB. R.1 CAN. 


tiie -— Peon as to 
borrow ood hts Pie oney was ad- 
ie ap ota by Dit. ¥., @ director, & 
co. F. was in control] of the 

co, ih ines but the directors 
not delegated ee Pita tabla power 
to him :—Held: director alone 
had no actual authority from the co. 
to borrow, & pitt, was not entitled to 
assume that the directors had dele- 
gated their pono powers to the 
one director w: 5 a eens? teed ges 

control of the ouanen ig yen 
FINANCE CORPN., FRANCIS ee 
OT ara Ltp., fige0r NZ: L. R, 731.— 


‘sq Fraud of yey ts 
sae te v. eed (B. odie of Fr attest 


—LASELL 
37 8. C. R. 324.—CAN. 
PART III. SECT. 28, SUB-SECT. 10. 


r i. =grt Effect o i altar 7 
presiden @ co. y 
vithout the authorisation Oy the 


board to engage solra. in the co.’s 
ane nl though there be a bye-law 
pe him a general oversight over thu 
iene of the a oie PETRIB MANU: 
FACTURING Co. p. Hogurs, (1924) 
4D. L. R. 1308 To Py. Nt. 311.—CAN. 
ei. -—— Cheque—Unsatisfied fudy- 
ment againat company.}~Held: the 
oroditor, to whom the cheque was paid, 
was not prevented froin procecding 
ace the president upon it.—-WRiGgnT 
Fat {1925} 4 D. L R. 1050 — 


ab. Not a eg ve re driokep. 
Gmooe i926] 2D. Le 
rROUXx 
. Crim. Cas. 315; d's), 
K. B. 362.—CAN, 


pits I. SECT. on SUB-5ECT. 1.—A. 
Mining engineer—Com 
* panies Act, 1927, s. 113.]--STEVENS v. 
PENCER (Ae) {1929} 4 DL. RR. 
$38; 3 W t. 129.—CAN. 


PART II]. SECT. 29, SUB-SECT. 1.—-B. 
el. By president—Confirmat 
-——Where & “areaat had been orally 
hired by the ema of aco., & his 
services had ted for three 
& a half years Madara e president’s 
authority ibcap bilge being ing qu uestioned : 
ik ed: the x pet icrbasi no repudiate 
e agreement, on the mere groun 
it was not formally authorised or 
adopted by bye-law. oe 0. 
- — oO 


VERALL UFACTURING 
Ce. 2), ie aad Ht aaa 3 Ww. Ae R. 18 


tieir) 3 1927} 
eee Oe togt [1927] ee 
T1357 OAR 


PART IIL SECT. 29, SUB-SEOT. 1.—C. 


fized— Durectors.}— 
ae eo aan oe of an officer of & co. 


fixed by the directors, & 
not be fixed by the shareholdere.— 
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ny oF. 10 





WILSON v, WOOLLATT, [1928] 4 Din. IT 
403; 620. L. lt. 620.—CAN., 


PART III. SECT. 29, SUB-SECT, 1.—-D. 

gi.——— ~—— Contracta for purchase 
of Sek = Held: tho co., in order to 
avoid [fability, must show that Cheir 
officers wore, to the knowlodgo of the 
brokers, rated 2 their powers & giving 
directions they had nu power to give.-— 
TiconpgERouA VPuLe & Paren (oO. v. 


ee {1925] 4 aye L. R. 1.—CAN. 
ene cement for nin: 

shareholders to ain pi bashaiplded of share: 

holders. }-- H express nner ot 


necessary. —MoLxo Ov v, UNITE 
NERS, LTD. (P.E.1.), (1925] 3 D. L “R. 
767.—CAN. 


e ili, —— —— Cu ee 
scription for stock.j—Illeld: ex 
are ority ueceasary.— Re SuN RAY 

NOFACTURING Co., Hz p. ROBSON 
(Ont. ) eas) 1 b. L. a ae 


ra ese a — Investigation into 
sono. }- Act 4 1926, a. 184 (1), 
is not are ae ae the purpose of 
enabling the ct. to hold a general 
investigation into the conduct of an 
officer of the oo. The examination 
there intended is for the purpone of 
fixing liability in respect of a particular 


claim then fore the ct. The sect. 
does not create any new HNability 
or any new right, but only provides a 


summary mode of entan ng righte 
which Tonia otherwise have been 
enforced by the ordinary procedure 
of the cta. <A person cannot therefore 
be held Liable under the sect. uniesa he 
is already liable to pay a sum of money 
by some principle of ordinary law, or 
by virtue of eo special clause of Coa 
Act imposing upon him a particular 
Hability.-ZULULAND Moror Cr 

} BOR, ee IgU ATOR, ETO, (19238), 42 

| N. L. i —8. AF, 


3560a-——8661a. ENGLIsH AND Emprme Dicsst SuPPLEMENT. 


of capital ; ce (iii) that for the ose of 

caicalating his commission he was entitled to 
seated rd into the accounts all the sums 
which had been unlawfully applied for the 
benefit of A. S. perscially « :—Held : (1) the 
123 per cent. dividend must be a dividend 
subject to income-tax; the 124 per cent. 
dividend must be measured on the capital 
as it stood in each year when the accounts 
were made up; & in reckoning the amount 
on which commussion must be paid no 
account could be taken of the sums which 
ought to have been included in the Pole 
but had been misa propeeved by A. 8.; 
(2) although applt. m guilty of mis- 
conduct in relation to the affairs of resps., 
he was entitled to recover moneys which 
were already due to him for work done on 
resps.’ behalf, & the remedy of resps. was an 
action or counterclaim for damages for 
breach of duty.—RAMSDEN 7. SHARRATT 
Seam Sons, Lrp. (1930), 35 Com. Cas. 


Annotation ¢—45 to (2) Refd. Lever Bros., Ltd v. Bell (1930), 
47 T. L. 2. 47. 


8560b. --——_ ——- Effect of misconduct. }— RAMsDEN 
v SHARRATT (Davin) & Son, Lro., No. 
3560a, ante. 

8565. Add. Annotations :—Refd. ihe Central 
Ry. v. Thompson, [1924] 2 K. B. 255; 
Russian Commercial & Industrial Bank v. 
Comptoir d’Escompte de Mulhouse, Banque 
Internationale De eee De Petrograd v. 
Goukassow (1924), 40 T. L. R. 8°7; Todd v. 
Egyptian Delta Land & Investment Co. 
[1928] 1 K. B. 152. Mentd. Bohemian Union 

Bank v. Austrian Property Administrator, 
[1927] 2 Ch. 175; Todd v. Egyptian Delta 
Land & Investment Co. (1927), 96 L. J. K. B. 
554. Mentd. Sunpson v. Maurie’s Mxors. 
(1929), 14 ‘Tax Cas. 680. 

3567a. ———- Presumption of authority—Due delega- 
tion of authority.|.—Hovuanton & Co. v. 
NoruarD, Lowk & WILLS, No. 3157a, ante. 

3568a. ——— Purchase of goods for sa pee Ae 
benefit.)—LkvVyY v. METROPOLITAN OC 
(1854), 28 L. T. O. 8. 67. 

8578. Add. Annotation :—Refd. Jones v. Oceanic 
Steam Navigation Co., [1924] 2 K. B. 7380. 

8500. Add. Annotation :—Refd. Pickford  v. 
Quirke, Pickford v. I. R. Comrs. (1927), 188 


L. T. 500. 

8608a. ——— -——— Bills of exchange drawn by 
branch m er.)—The arts. of assocn. of o 
co. empowered the directors to dctexuins who 


Annotation 
Bank, rt ea8y i a? 
8613. Add. peace :—Mentd. Agricultural 


3657. Add. Annotation :—Consd. Re Cit 


8661a. 


should be entitled to sign & 
accent — on the co.’s Bir 
» receipte, ecoeptancee, in reementa, 
choates, etc. The co., w Mi oe Baers 
of forwarding agen a branch a 
Manchester under a 
This branch manage 
fact received any authority from the co., & 
acting in fraud of the co., drew seven bills of 
exchange on behalf of the co. signed ‘‘ 8.0., 
Manchester ma: r.’ The bills were drawn 
to the order of the co., they were accepted 
by C. & W. & indorsed. on behalf of the co. 
‘“§.0., Manchester manager.” In an action 
on the bills by the holders in due course 
against the co. as drawers :—Held: (1) pitfs. 
were not entitled to act on bills drawn ith a 
person in the position of the branch mana; 
(2) the bills were forgeries under which p tis. 
could have no title—KREDITBANK CASSEL 
G. m. b. H. v. ScHENKERS, [1927] 1 K. B. 826; 
96 L. J. K. B. 501; 186 L. T. 716; 43 
T. L. R. 287; 71 Sol. Jo. 141; 32 Com. Cas. 
197, O. He 
2 (1) Reid. Liggett (Liverpool) t. Barclays 


Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 


3652. Add. Annotation :—Refd. Re Glyncorrwg 


Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Ch. 951. 


8656. Add. Annotation :—Refd. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


8656a. — - ——.]J— The uquidator in the winding 


up of the F. Assocen. Jodged a proof for 
£436,192 against the estate of H., whose 
estate was being admuustered for the benefit 
of lis creditors. The trustee of the estate 
claimed to set off £166,795, 1epresenting 
advances to the association by certain banks, 
for winch H. had given his pe: sonal guarantee: 
—Held: as H. had never paid any part of the 
£16,795, the set-off could not be allowed.— 
Re FENTON, Lx p. FENTON TEXTILE ASSOCIA- 
TION v. PATON (1930), 09 L. J. Ch. 358; 143 
L. T. 278; 46T. L. R. 478; 74 Sol. Jo. $87 ; 
[1929] B. &C. R. 189, C. A. 

Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 


8661. Add. Annotation :—Consd. Re City Equit- 


able Fire Insce. (1924), 40 T. L. R. 853. 


jJ—~Re Orry EQUITABLE FIRE INSUR- 
ANOE Oo., Lrp., No. 8059a, ante. 





PART Ill. SECT. ar ala 2.— 


ey re —— By aote of . 
(1) a seoretary-treasurer, as 
suoh, has no authority to bind his oo. ; 
() on the facta, there was nothing 
w that the authority of the secretary: 
eeare in thia case was other or 
more pens He than that of any other 
—MyYrrs v. UNION NATURAL 
Gas Co. 0. (1982), 63 }. i. R. 88.-—-OAN. 


PART IIL, SECT. 29, SUB-SECT. 3.—B. 


MENZIES 


a 
figgd) 4 Re Re 50s T1seer e 


W. W. ie 


PART III. SECT. 29, SUB-SECT. 3.— 


anad 
Ks. Me pi Sant 2. 


Raine 


g i. ———. }>—-Whaere en 
manager r of & cOo., acting in good faith 


under the gracing Seles which he thought 
was vested i which could have 
a crate ee nn: ‘a arta. of 


pice 

co. *s behalf, & tho other arty accep 
him as hav: authority, Yihe 00. 
is bound by act.— ASSOCIATED 
oo OF BRITISH ans le 


RITIGH COLUMBIA 
Lp. 1935}, 1D. L Ea ant ry uegsi t 
WwW. W. R. 605; . R. 5 


3602 i. ——— ——— By misrepresenia- 
phe, aie of autbort RAVENE 
PLA e. igrate EL 
AwRAY (827), 48 N. L. R. 174. —s. AF. 


PART I]. SECT. 29, SUB-SECT. 3.—D. 
sl. For judgment See oe 

Zn action on manager's eo tiseae: 

trons, )}—~Held : ba | not 

LtTp. v. ARBUTHNOT, [1926] 
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670: (1926) 1 W. W. R 478, 36 
B. O. R. 331.—OCAN. 


sm. ame preference }—An officer 
of a co. who grants an undue preference 
to himeelf is guil 


ty of misfeasance & 
bt) of trust within meaning 
of Act 46, ca 8. 184 (1). A part- 
time secretary } off f 

within gi same = 

Moror Oo. BOSWELL, LIQUIDATOR, 
ETC, (1928), 49 N. L. R. 976.-8. AF. 


at Ill. SECT. 29, SUB-SECT. 4.—A. 


Contract to copes = Sorapseis ted 
control of compan 
PurpomM v. DOHERTY (can ), re OBO) 8 3 
Rea tae affg., 33 0. W 425.— 


PART IIL SECT. 29, SUB-SECT. 4.—-D. 


geiti—-— —-— —.}—Re ALPHA 
MorrTeacs & INvesruent Co. (1916), 
oan ~L. BR. 483; 10 W. W. R. 652.— 


3662a. Inspection of securitiee—Whether in 
custody.)—Re Orry EQurranre Fime | eal ted 
ANCE Oo., Lap., No. 3059, ande. 

3664. Add. Annotation :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 363. : 

8665. Add. Annotation :-—Apld. Re City Equitable 
Fire Insce., [1925] Ch. 407. 7 

8668. Add. Annotation :—As to (1) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 664. 

8670a, ———-  ———-.}—Re Orry EqurraBLe Fire 
INSURANCE Oo., Lirp., No. 8059a, ante. 

8603. Add. Annotation s—As to (2) Consd. Shuttle- 
yore v. Oox (Maidenhead) (1926), 43 T. L. RB. 

3698. rae Annotation :—Expld. & Distd. Jacobs 

Batavia & General Plantations Trust, 

ri924} 2 Oh. 329. 

3702. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 48 T. L. R. 83. 
8703. Add. Annotation :— Dbtd. Shuttleworth v. 

Cox (Maidenhead) (1926), 43 T. L. R. 83. 


3704. Add. Annotation :—As to (2) Refd. Shuttle- 
— vo. Cox (Maidenhead) (1926), 48 T. L. R. 


3704a. oe by court.]|—The power 
to alter or add to the arts. under 1908 Act, 
8. 13 (1), must be peor tee not only in the 
manner required by law, but also bond fide 
for the benefit of the co. as a whole, & the 
question whether a given alteration of or 
addition to the arts. 1s for the benefit of the 
co. is a question for the shareholders, acting 
bond fide, & not for the ct., & the ct. will not 
interfere with the action of the shareholders 
except on grounds on which it would inter- | 
fere with a verdict of a jury.— SHUTTLEWORTH 
». Cox Broruers & Co. (MAIDENHEAD), 
Lap., [1927] 2 K. B. 9; 96 L. J. K. B. 104; 
186 L. T. 837; 43 T. L. R. 838, O. re 

8729. Before this case insert ‘‘ Compare CorPora- 
TIONS, Vo]. XIII., pp. 339 et seq.’’ 


3734a. ——— _-—sS Preference = shareholders 





! 
whose | 


PART WH. SECT. 30, SUB-SECT. 2.— 
C. (b) ff. 


sp. Rights of members—Forcing ad- 
ditsonal shares on dissenting member.) 


——--! 


—An art. of assocn. of a co. providing 
that the directors might a 
shareholder to take wpee rt poor shares 
in a certain ratio red by a 
resolution of the magorit: tr BD ped no rates ener 
pet oe applt. (inter 
altera fon struck oe thes wo 
Z uses shares for every 250 lb. of butter 
fat’ supplied by a member & substituted 


239.— IND. 


present at a mee 
can waive his right 


A oo. cannot commit a breach of 
contract by altering its articles.— ; — 
CHANDANA JOGA DEVA »v. ee 
DUSTAN CO-OPERATIVE INS 
Ppa Lrp. (1924), 1 L R 52 52 Onlo. 


of the intention to move a special 


Vol. 1X.—Companies. Cases $662a—3608a. 


dividends ‘‘ in arrear.’"]——Held: the words 
**in arrear,’’ in the context in which they 
appeared in a co.’s arte. of assocn., did not 
cover the non- eevee of a non-cumulative 
preference dividend payable out of the 
profits of each year, & not paid because there 
were no profits available for the dividend.— 
CouULSON v. Austin Moror Co., Liv. (1927), 
43 T. L. BR. 493. 
3786. Add. Citafion :—18 Mans. 316. 


8758. Add. Annotation :—-Generally, Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 

3755. Add. Annotation :—Mentd. (Hilbert v. Gilbert 
& Bougher (1927), 96 L. J. P. 187. 
38770. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 43 'T. lL. R. 83. 
8771. Add. Annotation :—Refd. Shuttleworth v. 
Cox (Maidenhead) (1926), 48 T. L. R. 83. 
8771a. Shareholder with no registered address— 
No address in United Kingdom for service of 
notices.|—DiIcksON v. HALESOWEN Subnet, 
Co., [1928] W. N. 33. 

8775. Add. Annotation :—As to (2) Apld. Wall »v. 
Exchange Investment Corpn., [1926] Oh. 143. 

3779. Add. Annotation :—Expld. & Apld. Parker 
& Cooper v. Reading, [1926] Ch. 975. 

3787a. ——— ——.J—WALL wm EXCHANGE 
INVESTMENT OORPN., No. 38) 1a, post. 

8802. Add. Annotation :—Consd. British Amorica 
Nickel Corpn. v. O’Brien, [1927] A. 0. 369. 

3803a. ~ -- - Although proxy given.] By one 
of the arts. of a co. “A yote given in 
accordance with the terms of an instrument 
of proxy will be valid notwithstanding the 
previous death of the principal or revoeation 
of the proay or (ranste 
ol which the vote ou given, provided no 
intimation in wiiting of the death, revoeation 
op transfer shall have been recened ato the 
oltice belore the meeting ” Held: the 
object of the article Wan not to preclude a 
shareholder who had gwen a valid proxy 





| (1929) 1 D. L. R Shy 63.0. L. R 190, 
OAN. 


PART III. seed a, SUB-SECT. 3.— 
e 9 e 
3785 li. —— ‘Vo give casting vole-— 


AL & FORWARDING Co. 
(Ont ), [1927] 4 D. I. RR. 275.~ CAN. 


PART III, SECT. 30, SUB-SECT. 3.— 
D. (d) 1. 


PART Ill, SECT, 20, SUB-SECT. 8.— Tea Gone He 


ej. ——.)—A shareholder, who is 


of sharcholders, 
be given notice 


fe Interested dircctora 

one ey for every 60 lb. of butter- resotution; the giving notice of such olders.|}—Directors & other 
tat.’" Appit. was called upon to take intention is only prescribed in order shareholders, implicated in a breach 
up addjtional shares in socordance with to give shareholders time to consider of trust with respect. to the co.'s pro- 
the alteration, but refused to do 60:— the matter.—Re EXCEL FOOTWEARCO., peity, are not. entitled to use their 
Held; the art. was not one that could Ez - Nova BooTta oE BUST Co. (1923 votes at a general meeting, called for 
be amended under Coa. Act, 1908, ¢. 122, “Lh. . 8. RB. 1 the purpose of deo! whether the 
so as to force additional ghares on 30. B. nt set dane co.*8 name be retal as pitf. or 


dissenting member, & appit. was i noe 
alteration objected to.— 


PART Ill. sch ofS iat 3.— 


struck out In an action begun in tho 
| name of the co. & fn that of a share 
holder sulng on behalf of hinw If & 


N. sah - tae ae D ip Necessity for quorum at commence: | aon preach.—LKAVEAN & \ ANADA 
a breach each of con- woting.;—At tho | ene YIRE ENBU RANE — an 
fr "a Hascnotien in aco. must be oe cecnted at the meetin nue T PEKMAN INI . 
rah know that one of the. incidents #0 ot the shareholders withdre (No, 2) (Man. ), [1927] 3 W. W. It, 486, 
of ag gee of rng is that the oco. & hs the time of the vo there was | oe Wesel rceeOh Tein 
may, method, no onger meetings or concu 
bond fide alter i articles in a way of sharehol sgerte are ee governed by | shareholders. 1 oint holders of shares 
which may Pp y t the same rules as a quorum & pro- must concur oe upon them unless 
interest, & pro that altera- Seether as epply to parliamentary & | the bye-laws of the co. otherwise pro- 
tion in the article is not inconsistent bodies except w the | vide. Defts. were not entitied to yotr 
with the objects set out in the memo- statute or bye-laws provide oI apoe shares held by them as trustecs 
randum of association, & is bond fide & the | ¥ scintl y with other persons, who were 
in _ the err. of the 00.» Los was @ 1b rs = ioe want a. ot Done ee Saray 
6 wo bound exc quoram, e-lawe were 1 FRETZ . b i ’ 
an alteration c properiy pelea = Touwane v. FRET, | O. L. . 190,—CAN, 
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Cases 3808a—3934b. 


from voting in person but to protect the co. 
from any liability to inquire whether a 
proxy validly used had been reyoked or not. 
&, in the absence of any special contract 
between a shareholder & the co. expressly 
excluding the right to vote in person where 
a valid proxy has been given, the right of 
the shareholder to vote in person is para- 
mount to the right of the proxy.—OousINs 
a. INTERNATIONAL BRICK Co., Lrp. (1930), 
47 T. L. R. 93. 

3811. Add. Annotation :— or Wall v. Exchange 
Investment Oorpn., [1926] Ch. 143. 


8811a. Whether decision of chair- 
man final.j—An art. provided that no ob- 
jection should be made to the validity of any 
vote except at the meeting at which it was 
tendered, & that every vote, whether given 
in person or by proxys not disallowed at any 
meeting should be deemed valid for all pur- 
poses :—Held: the decision of the chairman, 
who, in the boné@ fide exercise of the power 
conferred upon him by the art., had refused 
to disallow a vote by proxy to which objection 
had been taken at the meeting, was final & 
would not be reviewed by the ct.—WALL v. 
HXCHANGE INVESTMENT OorpPN., [1926] Ch. 
143; 06 L. J. Ch. 1382; 134 L. T. 399, O. A. 

8826. Add. “Annotation :—Consd. Neuschild v. 
British Equatorial Oil Co., [1925] Ch. 846. 

3841a. Revocation of proxy received after 
commencement of meeting but before poll 
taken — Vote valid.}] — SpPInLE: v. Mayo 
(RHODESIA) DEVELOPMENT Co. (1908), Lrp., 
[1926] W.N. 78. 


Annotation: Folld. Cousins tv. 
(1980), A7 TL. R. O08. 


8847a. — Vote valid unless disallowed at 
meeting — Whether decision of chairman 
final.|— WALL v. EXCHANGH INVESTMENT 
Conrpn., No. 381la, ante. 

3847b. Right of member to vote although proxy 
given. J— Cousins ¢. INTERNATIONAL BRICK 
Co, Lrp., No, 3808a, ante. 

3874. Add. Annotation: —Refd. Re Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 1. J. Oh. 487. 

8874a. —— Adjournment of second meeting 
to date more than month from date of first 
meeting.)—Where a meeting, held for the 
purpose of confirming as special resolutions 
resolutions passed as extraordinary resolu- 
tions at a meeting held less than a month 
before, is adjourned, for bond fide reasons, to 
a date more than a month from the date of 
the meeting at which the resolutions were 
passed, & the resolutions are confirmed at 














International Brick Co. 
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the adjourned meeting, they are valid within 
1908 Act, s. 69 (2).—-NEUSCHILD v. BRITISH 
EQUATORIAL Ox Co., [1925] 1 Ch. 346; 94 
L. J. Oh. 201; 183 L. T. 227; 41 T. L. R. 
414; 69 Sol. Jo. 446. 


3878. Before this case insert ‘' Compare OORPORA- 
rT1ons, Vol. XIII., p. 346.” 


3880. Add. Annotations :—As to (1) Consd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 58. 
Refd. Cox v. National Union of Foundry 
Workers of Great Britain & Ireland (1928), 
447. L. R. 3465. 


3881a. ——- ———.] —-SPILLER v. MAYO (RHODESIA) 
DOESNT Co. (1908), Lrp., [1926] W. N. 


Annotation :—Refd. Cousins v. International Brick Co. 
(19450), 47 T. L. R. 93. 
8882. Add. Annotation: —Refd. Neuschild  v. 
British Equatorial Oil Co., [1925] Ch. 346. 


3882a, Re-election of retiring director.] 
—SPENCER v. KENNEDY, No. 2879a, ante. 


3890. Add. Annotation :—Consd. Houghton ov. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 


8917. Add. Annotation :—As to (2) Refd. Glanvill, 
Enthoven v. I. R. Comrs. (1924), 181 L. T. 818. 


3925. Add. Annotation :—Consd. R. v. Cory, [1927] 
1 K. B. 810. 


3934a. Locality of debt created.|——A British co. 
held shares in another British co. which had 
its head office & board of directors in 
Australia, though it had a London committee 
for registering transfers of shares & issuing 
certificates. The co. having declared a 
dividend :—Held: as the co. holding the 
shares was resident in England & the local 

j habitation of the shares was in England, the 
debt created by the declaration of a dividend 
was situate in England. Pass v. BRITIsH 
Tonacco Co. (AUSTRALIA), Lrp. (1926), 42 
T. L. R. 7713; sub nom. LONDON & SoUTH 
AMERICAN INVESTMENT Trost, Lp. v. 
British Topsacco Co. (AUSTRALIA), LID., 
{1927} 1 Ch. 107; 96 L. J. Ch. 58; 186 L. T. 
436; 70 Sol. Jo. 1024. 


3934b. Every payment other than authorised re- 
duction of capital.J—Aj} limited co. not in 
liquidation can make no payment by way of 
return of capital to its shareholders except 
asa see te an authorised reduction of capital. 
Any other distnbution of money, whether 
called dividend or bonus or any other name, 
can only be made by way of dividing profits. 
—HILL (R. A.) v. PERMANENT TRUSTEE Co. 
OF NEw SoutH WALES, LTp., [1930] A. C. 








PART Ill. SECT. 30, SUB-SECT. 3.— 
D. (a) fii. 


st. No amendment of vote—After 
wolte caat.)—BARBER, ETC. 0. EW 
ZEALAND SOUNDS HyprRo ELECTRIC 
CONC Ne Ltp., (1927) N. Z. L. R. 


sv. How demanded—Demand by 
specified number of members—FProries 
not included.|—Cos. Aot, 1802, a. 48 (3) 
provides that a demand for a poll o 
members of a oo. must be made by at 
Jeast two members :—Held : a demand 


by a momber personally present & 


holding proxies for two other 
inembera not personally present waa 
not a domand within s sect.—le 


RrODESIAN MANUFACTURING Co., LTD., 
(19271 8. A. 8. R. 310.—AUS. 


PART III. SECT. 30, SUB-SECT. 3.—G. 


3897 1. When court will interfere— 
To summon meeting.) — If on an 
application to strike out the name of a 
co. which has used as pltf. with- 
out authority, there is any reasonablo 
doubt as to the wishos of the share- 
holders, the ot. haa power to order the 
direstors to summon forthwith a 

eral meeting of the shareholders 
Oo ascertein their wishos.—LEAVENS 


e GReEaT WEST PERMANENT LOAN 
Co., (1927) 3. W. W. R. 606; 36 Man. 
L. ht. 606.—CAN. 


PART Wi. SECT. 30, SUB-SECT. 7.—A. 

sa. Afust apply ratcably to all share- 
holders of same class.}—It is of the 
essence of & dividend that it shall apply 
ey to all shareholders of the same 
olass.— PRICEVILLE Fox Co. v. JORDAN, 
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(1939} 3 D. L. R. 907; 64 0. L. R. 
172.—CAN. 


PART I11. SECT. 30, SUB-SECT. 7.—B. 


3935 ii. —— Resolution sufficient— 
Bye-law un .}—J AMES v. 
BEAVER CONSOLIDATED MINES, LTD., 
{1937} 3 D. L. R. 163; 600. L. R. 
420.—CAN. 


PART III. SECT. 30, SUB-SECT. 7.— 
D. (a). 


sb. General rule.}—A co. cannot 
realise its entire assets &, having 
set aside an amount to ita nominal 
capital & harged its liabilitics, 
divide the surplus as income or profits 
under the guise of decl a dividend. 
Pr aati v. KING, {192 ] N. I. 1— 


Vol. IX.—Companies. Cases 3934b—4008a. 


720; sub nom. Re Hivu (Ricwarp). Hiv xv. | 
PERMANENT TRUSTEE Co. oF NEW SovTH | 
WALES, 99 L. J. P. C. 191, P. C. 

3946. Add. Annotction:—Mentd. Re Wome & 
Colonial Insurance Co., [1930] 1 Ch. Tov. 

3047. Add. Annotation :—Mentd. Weld v. Petre, 
{1929} 1 Ch. 83. 

8048. Add. Annotation :—Refd. Re A Debtor, 
{1927] 1 Ch. 410. Bese 

8954. Add. Annotation :—Mentd. Re City Equit- 

4 





3959a. Arrears of dividend—Distribution.]—The 
memorandum of assocn. of a co. provided for 
the payment on the ordinary shares of the 
co. of a cumulative dividend not exceeding 
5 per cent. per annum & for any balance of 
profits being applied for the benefit of a 
garden city or its inhabitants. Art. 129 of 
the arts. of assocn. provided that, subject 
to the rights of holders of debentures & 
preference shares, the net profits of the co., 
after providing for a reserve fund & for 
depreciation, ‘‘ shall be divided by way of 
dividend among the members in proportion 
to the amount paid on the ordinary shares 
held by them respectively, but so that the 
dividends upon the ordinary shares for any 
year shall not exceed the aggregate rate of 
5 per cent. per annum. The surplus of the 
net. profits of the co. after payment of such 
dividends & the amount necessary to make 
up dividends for past ycars to the rate of 
5 per cent. per annum shall be applied ” 
for the benefit of the town or its inhabitants 
as therein mentioned. The co. from time to 
time over a number of years issued ordinary 
shares. From 1904 to 1917 no dividend was 
paid on the ordinary shares, & it was only 
since 1923 that a full dividend of 5 per cent. 
had been paid. There were now profits 


3990 


3991 


3994 
4007 


| 
| 
: 

able Fire Insce. (1924), 40 T. L. R. 664. 8988s. 


082; Re Taylor, Waters v. Taylor, [1926] Ch. 
923. Distd. Re Bates, Mountain v. Bates, 
(1928] Ch. 682; Parker v. Chapman (1028), 
1388 L. T. 720; Hill (R. A.) wv Permanent 
Trustee Co. of New South Wales, [1980] ALC. 
720. Refd. I. R. Comrs. v. Burrell, [1924] 2 
K. B. 52; I. R. Comrs. v. Doncaster (1924), 
93 L. J. K. B. 838; Re Railways Act, 1921, 
Re Standard Charges Schedule (1925), 94 
L. J. K. B. 364. 





——.]—Tuiornycrorr (J. I.) & Co., 
Lrp. v. THORNYcROPT (1927), 44 T. L. R. 9. 
. Add. Annotation :—Refd. Poss v. British 
Tobacco Uo. (Australia) (1926), 42 T. L. R. 
17 1. 

. Add, Annotation :—Consd. Collaroy Co. v. 
Giffard, [1928] Ch. 144. 


3992. Add. Annotation :—Consd. Collaroy Co. v. 


Giffard, [1928] Ch. 144. 


$993. Add. Annolation :—Consd. Collaroy Co. v. 


Giffard, [1928] Ch. 14. 

. Add. Annotation :—Consd. First Garden 
City v. Bonham-Carter, [1928] Ch. 63. 

. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce., {1925] Oh. 407. 


4016a. Application of profits In reduc- 


tion of adverse balance.| \ co. sued notes 
which entitled the noteholders to a fixed 
amount per cent. & to an additional share in 
the “profits available for dividend": 
Held: the directors were entitled to apply 
the whole of the profits of any one year, after 
payment of the fined amount per cent. to the 
noteholders, im reduction of the adverse 
balances of previous years, & the notceholders 
were not entitled to Claim a share mi such 
profits, Long AcKE Priss, Lianp. ¢, OpiAaMs 
Prins, Lrp., [19380], 2 Ch, 196, 00 1. J. Ch. 
17H; 143 L. TT. S62. 


available for payment of arrears of dividend, | 4017. Add. Annotation: -Refd. Long Acte Press 


after payment of the dividend for the current 
year, but not sufficient to pay the whole , 
of the arrears :—Held: the fund available ' 
should be distributed ratably among the | 4020 
shareholders according to the respective 
amounts of the arrears of dividend payable 
on the shares held by them respectively. — 
Fmst GARDEN Crty v. BONHAM-CARTER, | 
eo Ch. 53; 97 L. J. Ch. 52; 138 L. T. ' 4021 
222. 

3966. ldd. Annotation : --Distd. Re Hivde, Hyde | 4023 
v. Bryee (1980), 74 Sol. Jo. 167. 


3984. Add. Annotations :—Consd. Re Speir, Holt 
v. Speir, {1924} 1 Ch. 859; I. R. Comrs. v. 
Fisher's Exors., (1926) A. C. 395. Folld. 
J. R. Comrs. v. Wright (1926), 95 L. J. K. B. 








EC RS et ea es 


», Odhams Press, | 1V30) 2 Ch. 106. 


4019. Add. Citation :-—93 L. J. Ch. 49. 


. Add. Annotations :—As to (1) Refd. I. KR. 
Comrs. v. Fisher's Exors., [19206] A. C. 306 ; 
Cotter v. National Union of Seamen, {1929} 
2 Ch. 68. As to (2) Refd. British America 
Nickel Corpn. v. O’Brien, {1927} A. O. 369. 

. Add. Annotation: Folld. Long Acre Press 
e Odhams Press, [HOO] 2 Ch. 106. 


a. —— Writing back to profit account— 
Profits written off in excess of requirements.] 
—A co. which applies ita profits in writin 

off a corresponding amount of the value o 
the goodwill, instead of carrying them to a 
goodwill depreciation reserve fund, but 


Ae ee eR LORD 





—— 





PART III. SECT. 30, SUB-SECT. 7.— | cumulative preference shares—Company | been Issued by the co. non-participating 
G. (a). i dal 


in ligqu 


ton. }—He NEW ZEALAND 


& non-asseasable, entitling the bholdors 


—-~ Valid.}—A oo. purported | Harpware Co., Lrp., (1926] N. Z. | thereof to a first, fixod, cumulative 


i. 
to “allot unissued shares to a director | L. H. 76.—N.Z. 


dividend of 8 per cent. per annum :— 
Held: cumulative dividends on eT 


a pita eer pega his services to the sh. Undeclared dtvidend—Whether ference shares, to Aug. 41 


being 6 surplus | iigbility of company—Contract for sale | yndeclare 
of shares.}—¥. gave an option to | liability of the co. within the meaning 


e — e ere 
oeanca. for distribution by way 


d & unpaid, constituted a 


of 
dend among the Pree rn aor tip purchase s block of common shares of | of the contract, & whould have been 


was open to the co. 


were 


patel base would h in the said statement. 
surplus as they thought ft, & the shares give the pu Nels dah Se na oe: included as sucl a the sal (ioe) . 
WENDS “Tg. (1934) 8 D.L. R118; 55 | Phe optionse required that ¥. furnish | p. L. it. 161; (1928) 8. C. yeisd 
O. L. R. 413.—CAN. : an accountant’s statement showing the | CAN, 


t. 36 


mend of shares held company’s assets & liabilities & profit 
ce ear Hp . append & loss to Aug, 31, 1926, & an aMdavit sk. ftiyht to participate in pro. ta se 
company— V aliduy.}-—JaMES v. BEA that the co.’s Mabilitica would not | piccue of fired preferential dirdind 


CONSOLIDATED MINES, LTD., [1927] 3 | exceed the amount shown bv such 


Construction of charter j|- Kasevy | 
& aMdavit | oipin co. oF CaNnava, Lrp, [12 pe 


were furnished, & the aocoptunce uf Et, BTID: Db. it. 427. CA 


3991 i. Ltighte of shareholders of | sald statement. reference shares bad | 


J8. 40] 


ty 


Cases 4028a—4095a. ENGLIsH AND Empire Dicest SUPPLEMENT. 


which has not finally & unreservedly capi- 
talised those profits, may write back to profit 
account so much of the depreciation written 
off goodwill as proves to be in excess of 


proper ents.— STAPLE APLEY v. Reap 

ROTHERS, , (1924}2 Oh.1; 98 L. J. Ch. 

Bol. Jo. 519. L. T. "629 ; 40 T. L. R. 442; 68 
al. Jo 


Annotat roan Long Acre Press v. Odhams Press, Ltd., 
11930] 2 Ch. 196. 
4026. Add. Annotations :—Refd. Parker & C 
v. Reading & James (1926), 96 L. J. Ch. 3 
Kerr v. Marine Products (1928), 44 T. L. R.292, 


4028. Add. Annotation :—Mentd. Messager v. 
British Broadcasting Co., [1927] 2 K. B. 543, 

4035. Add. Annotation :—Refd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 

4087. Add. Annotations :—Refd. Deuchar v. Gas 
Light & Coke Co., {1924} 2 Ch. 426; A.-G. 
v. Leeds Corpn., [1929] 2 Ch. 291. 

4087a. ——-.]—-PARKER & CoopEr, LTD. v. REApD- 
ina, No. 3160a, anle. 

4046. Add. Annotation :—Consd. Kirby v. Wilkins, 
[1929] 2 Ch. 444. 


4048. Add. Annotation :—Distd. Kirby v. Wilkins, 
{1020] 2 Ch. 444. 

4050a. ———- Under agreement—To repurchase 
shares—Allotted in consideration of advance 
to company—Lender requiring repayment of 
loan.]—Pltf., with the view to assist his son- 
in-ldw in obtaining the appointment of 
business manager of a limited ov. of which 
the two defts. were directors & shareholders, 
entered into a written agreement with the 
co. & defts. to advance to the co. a sum of 
£1,600 by the purchase of 1,500 £1 preference 
alia res of the co., the repayment of that sum 
being secured by the co.’s undertaking, in 
the event of pltf. or his son-in-law terminating 
that agreement, to procure the repurchase 
of the shares at par & to secure the purchase 
money therefor’ by accepting bills drawn 
by pltf.; & in that aeranmenient the two 
defts. joined as sureties guaranteeing the 
duc performance by the co. of its part of 
the agreement. Pitf., accordingly, advanced 
£1,600 to the co., & accepted transfers from 
the co. of the same number of its preference 
shares. Upon the son-in-law desiring to 
withdraw from the 


oe ~ 
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managership, pltf. _in| 





investments—No | right to 4 bein of ; CANADIAN Pane oF a. 


Permanence 0f & Dower i et oe ince tke 
herein gave the co. notice to terminate th 
t & required the co. to procure the 
repurchase of the shares & to accept his bills 
for £1,500; but the co. refused to comply 
we aa cece ars gio an 
under the agreement on gro ) 
rformance of it would involve a purchase 
by the co. of ite own shares, & wo d there- 
fore be ultra vires & illegal. In an action 
Bat ihe cement bee b tered 
he agreement, een entere 
‘into between the part: good faith & in 
the honest belief that it waa intra vires & 
legal, the defence that the agreement was, 
upon the grounds above mentioned, wltra 
vires the co. & therefore unenforceable could 
not be maintained; & pltf. was entitled to 
doe ent for £1, 600 with interest.—GaRRARD 
yp eee , [1925] 1 Ch. 616; 94 L. J. Ch. 
234 ; 133 L. T. 261; 69 Sol. "Jo. 622, 


4064a. ——— Guarantee of payment by French firm 
to French Treasury.] —REPUBLIC OF eta 
(MINISTER OF FINANCE) v. PERRY & Co 
(Bow), Lrp, (1929), 73 Sol. Jo. 268. 
4072a. Subscribing towards costs of litigation 
between members— Company for protection 
of interests of medical practitioners.|— 
BLOXHAM v. MEDICAL DEFENCE UNION, Lrp. 
(1894), 10 T. L. R. 384; 38 Sol. Jo. 288, C. A. 
4074. After this case for ‘‘ Remuneration of 
directors.) ’? read ‘*‘-——- Remuneration—Of 
ares! a 
4080. Add. Annotation :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 
4087. Add. Annotation :—Refd. British America 
Nickel Corpn. v. O’Brien, [1927] A. C. 369. 
4004. Add. Annotations : — Consd. Kreditbank 
Oassel G. m. b. H. v. Schenkers, [1927] 1 
K. B. 826. MRefd. Underwood v. Bank of 
Live ieee age a v. Barclays Bank, 
toad} i 1 K. B. 7753 Suen v. Nothard, 
we & Wille [1927] 1 K. B. 246; Liggett 
(Liverpool) v. Barclays Bank, (1928]1 K. B. 48. 
4095a. -|—Deft. bank negligently & in breach 
of the instructions given by their customer, 
pltf. co., paid cheques drawn on the co.’s 
account signed ad one director only: 
Held: the bank being put on inquiry & 
being negligent, as the jury found, were not 

















—— 


7 


——.J]—He INRIG Snok Co., | mortgage charge.}—Re MUTU In- | PIONEER Farm Co., LtTp 
iediaD. L.R. aes SOB. te oro | VESTMENTS. Tan, (1984) 4D. L. RB. (Saak,), | y, 19277 ‘ D. L. R. rae cipayi 
1070; ry 66 O. L. R. 29.— AN. ~——OAN. 
4051 li. ——.]—It ta not ultra vires 


a co. to receive. @ transfer of its sharea 
to itself in compromise of an action. 


4094 - —_— |-Dett. co., the owner 
of mining lands, by an agreement in 





PART III. SECT. 831, SUB-SECT. 8.—C. 

At loast the co. is estopped from Danek . pobre eben By adae the. ae i 
of such a plea after the benefit 4083 iii, ——— -—-——.}—Re PAcIFIO | joa], gave L. an option to purchase a 
the compromise.—Re Coast CoaL Mines, Lrp. & Honors | Sonidn ot the lands. Pitf,, a share- 
Lrp., Ke ILLIGAN, » 11934) 4 D. ix M (8. a ey 4D. L. R. 759; [1926] older of deft. co., 80 ht to have the 
269; 4 C. B. R. 308.—CAN. W. W. R. 378.—CAN. agreement declared null & void because 
Paste a. are J—EN ine om ae Ne not sanctioned by a bye- “law . 
33. ‘t Aa: 839; [1923] 2 W. W. PART III. SECT. 81, SUB-SECT. 3.—D. | tng ‘shareholders. It appear a the: 
154.—C 4094 i. t directors sanctioned the 


PART ei SECT. 81, SUB-SECT. 2,—I. 
n i. -}—Where a co. ned 
money to secure payment of a debt 





indeb to a 


Presumption that 
properly exercised.j-—The preaidant ‘s 
r of @ 0O., who was 


because no resolution m authorising pay- y: 
(Bho pagt Ag als 


transaction & by a bye-law authorised 
pha resident & secretary-treasurer to 
i tho portion of the lands referred to 


<4 


, informed it that 


to execute documents in connection 


——— -) — Pactric BERRY 


the oo. was indebted to oe for salary, \& 
owlng to the assignee by another co., | & the bank induced him to give it it the oo say 6 a & to affix the co.’s seal 
with which tho assignor co. had no | oo.’s note gar eagles able to the salo came within 
prior or contem porancous agrooment: | indorsed to east Bs the sae aE hig Royal Britiah Bank v. 
—Held: the oo’s memorandum of | on the note the oo. ‘contended that rquand.— HER NN v CANADIAN 
assocon. gave it no such al a there was no debt due to the manager | Nigar, 00, (1929) D>. L. R. 42; 64 
Poca tye LUMBER Co. v. STE | \° a 7 ea 90.—CAN. 


UMB beca 
aon. {1925} 4 D. L. a. 560; 
vy. W. HR. 451.—CAN. (1028) 3 aS 


ae Hil. SECT. 831, SUB-SECT. 2.—K. 
sh. Power limited to negotiation of 


resolution vas Pos at 
Loren Bogue & the 
bo to seo that it a Gon been paseed.—- CAN. 


of such 
internal 
Was not 


Penida Lrp. ¢. WESTERN PackKING 
{usa9) 3 1D. LL. R. 814; 
. 436 3; 41 B.C. R. 78,— 


268 
ad 8 CoRPN., Lp. 
liw. w. 
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entitled to rely on the rule in Royal British 
Bank v. Turquand, No. 4094, & assume that 

a a Soe © peepee to be that of a new 
director wa of a person duly appointed. 
-——Liceprr (B.) (LIVERPOOL), v. 
BARcLAYS Bank, Lrp., [1928] 1 K. B. 48; 07 
L. J. K.B.1; 187 L. rT. 443, 48 T.L. R. 449, 
Annie, Sate an 1880} K. ‘eartarod Teor Oe 

4100. Add. Annotation :—Consd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 

4104a, —— Disputes between direotors.]— 
STANFIBLD v. GIBBON, [1925] W. N. 11. 

4108. Add. Annotations :—Mentd. Schneiders v. 
Abrahams, [1925] 1 K. B. 801; Clark v. 
Westaway, [1927] 2 K. B. 597. 

4117a. —— J-—~PARKER & Cooprr, Lp. 
v. READING, No. 3160a, ante. 

4129. Add. Annotation :—-Refd. Leyton U. D. C. 
v. Wilkinson, [1927] 1 K. B. 853. 

4136a. -]-—-BRIGHTEN v. BOWMAN (1929), 73 
Sol, Jo. 71d, 

4142. Add. Annotation :—Refd. British Thomson- | 
Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33. 

4144. Add. Annotation :—Consd. Havana Cigar & 
bY aaa Factories v. Oddenino, [1924] 1 Ch. 














4145. Add. Annotation :—Refd. Wiggins v. Lavy 
(1928), 44 T. L. R. 721. 


4166. Add. Annotations :—Refd. Underwood v. 
Bank of a te Underwood v. Barclays 
Bank, [1924] 1 K. B. 775; Houghton v. 

Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Lig Liggett (TL (Liverpool) ». Barclays Bank, [1928] 


4170. pen es :—Consd. 
Bank of hte we Underwood v. Barclays 
Bank, [{1924] 1 K. B. 775; Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Refd. Kreditbank Cassel 
Schenkers, [1926] 2 K. B. 450. 


4170a. —— ——- —— ——.]—_Hovauron & Co. 








PART IIL sEC™ 28) SUB-SECT. 4.— 
constable 


INDIANA-ALBRETA 
{1926} 3 D. 
el. Negligence—Arreat b 
employed by company.}— hua ® co. 
has statutory power to employ , 
practically, to appoint constables é 
@ constable so appointed acta negli- 


Underwood vs | Newspapers, [1929] 2 K. B. 331; Tolley v. 





. R. 82.—CAN. 53 
PART III. SECT. 81, SUB-SEOT. 5.— 
A. (b) fi. 


4176 iv. ——- —— 


Vol. X.—Companies. Casex 4005a-— 4262. 


pp OTaAED Lows & Wits, No. 815%a, 

a 

4191. Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce., [1925] Ch. 407. 


42382. Add. Annotation :—Roefd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 
4286. Add. Annotation :—Refd. Kreditbank Cassel 
G. m.b. H. v. Schenkers, [1926] 2 K. B. 450. 
4237. Add. Annotation :—Retd. Kreditbank Cassel 
G.m.b. H. v. Schenkers, [1926] 2 K. B. 450. 


4239. ra Annotations :—-Consd. Underwood v. 

ank of mee Underwood v. Barclays 

Bank, [1924] 1 B. 775; Kreditbank Cassel 

G. m. b. H. v. Schenkers, [1927] 1 K. B. 826. 

Refd. Hou nto v. Nothard, Lowe & Wills, 

{1927} 1 . 246; Liggett jererpecl) PS; 
Barclays Bank [1928] 1K. B. 


4240. Add. Annotation :—Mentd. sie & North 
auropesn Bank v. Zalzstein, [1937] 2 K. B. 

4256. eee Annotation :—Refd. The Hay le, [1929 
P2756. 

4257. Add. Annotation: ~Refd. Lever Bros.. Ltd. 
“ Bell (1080), 47 RM ba. Ret? 

4258. Add. Annotation :—Mentd. Ilumphre & 
Denman v. Kavanagh (1925), 41 T. L. KR. 


878. 

4267. Add. Annotations :—Apld. Houghton  v. 
Nothard, Lowe & Wills (1927), 44 T. I. R. 

76. Refd. Newsholme v. Road Transport & 

General Insce., [1929] 2 KX. B. 356. 

| adlee Prager Annotation :—Refd. The Hayle, [1929] 

> 

4278. Add. Annolalions :--As to (1) Refd. a v. 
Longsdon (1929), 98 L. J. K. B. 7Lle 
Gencrally, Mentd. Cassidy v. Daily Mirror 


Fry (1929), 46 T. L. R. 108: Minter v. Priest, 


[1030] A.C B58. 
G. m. b. Ti. v. , 4282. Add. Annotations :—Refd. Watt v. Longsdon 


(1929), 98 I. J. K.B. 711; Osborn v. Boulter 
(Thomas) & Son, [L980] 2 2 kK. B. 226, 


er ee ae 





—_ oe 


Excnanae (1920), 3 W. W. It. 103 


o 
ar PA i D. L. R. 463.—CAN. 


(Alta ), 


ai, ~-~— Nule of noe —Re J, R. 
MORGAN, Liv, Azp. J. » GARMENT 
Mra. ce oo os tigaar ibhkL kh 
882; ~ CAN. 

.j—Re RED DEER 


otliy in attempting to vefoct an | MILLING & ELEVATOR Co., STRATFORD 
Errest in the course of his employment | Mita, BUILDING Co.'s CLAIM (1907), PART Ill. sate 61 linac 5.— 
by the co. he renders the co. Hable for | 7 W. L. R. 284; 1 Alta. Tu. R. 237.— ° 7 
the damage caused thereby.—~VIGNItcH | CAN. 4209 vil. ———. re to the Incor- 
v. Bown & CaNaDIAN PaciFio Ry. b i. ——.}—Re Rep Di DEER Minune poration of pitf. co., a document con- 
fioa8) 1 Ww. W. z 449; 50 Can. Crim. & ELEvVaTOR Co., taining the terms of & proposed contract 
273: ST Man. L. R. 485. —CAN. between it & deft. co. was oxecuted & 


BuiLDIna Co.'s 
PART Ill. SEOT. 31, SUB-SECT. 4.—-C. 


W.L. R. 284 ; i Alta. L. Tt. 2 


*Chata handed to the organisation committee 


of pitf. co. as ovidence of the fact that 


ot 1907), 1 e] 


kl, -—— focnt for sale of bonds— 
Bonds not issued mS Smsicines wtth 
Acts. }-—Where boats ere actually 


executed by & co. cannot be ead 
not to exist = one even though, 


Poonivatients: the Soe. yin 
er aut ot one Act, they are 
1 there a 
ang shad if as i tor the co. & Ww. 
aient Intent induces another 
to obey gach bonds from it orn. Ps 
Hable in damages merely on the gro 
of an rapiles representation that ‘ns 
Boe ier © ieee” Fle sines, even if 


can be implied & 
itp ieproves ves to to bet tales ye isa a 5 ropromacetion 


tate), 0 On: (1028) 
{Arte e) fleaey 4 ‘4 4D. Dore 907 ; ; (1928) 


PART ie ann 31, SUB-SECT. 4.—D. 
Whether valid.}—PRicz v. 


4164 i. 


oc, Read °*4178 1,°" 





® a . J 
si. —— -}—Before the incor- 
poration of a co. a Usgaibesrplear in the name 


of the partnership ente into an 
agreement with pitf., under S hick pitf. 
undertook the sale of products on a 
commission basis. The agreement on 
its face showed that pitf. was to operate 
on behalf of the co. Phen in process of 
{incorporation :—Held: commissions 
earned after incorporation of the co. 
wero not recoverable ist tho 
partnership ; but to recover from tho 


co. pitt. would not be bound to s rove 


an express contract by the co., ay the 
performance acceptance ‘ot his 
| s services ralseed an implied contract to 


pay.—POWER v. EDMONTON LUWBER 
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defts. were willing to enter into the 
contract as soon as pitf. co. should 
have Saigo cpl (ubbaaipne After Sole 
co. had become incorporated & re 
Dived ite cortificate entitiing It to 
commence business it duly executed 
the document, & the contract was 
thereafter acted on :-~Held: pltf. co. 
was entitlod to sue for damages for 
breach of such contract — ASHOCIATED 
pigugs oF BRITA COLUMBIA ret 

BRITIwBuN ea MB Te ris oe zi 
Lr, 1925] 1 ; 

vay OP 505: 343.0. K.5 


PART III. ae a SUB-SECT. 6. 


k i. -—— Solictlor.}— Bann Ol 
British NORTH AMERICA v Si Jor" 

cure Ry. On. iN By (1929) 
52 D ——-CA 


L. R. 557 


a8 


Cases 4288—4436. 


{1925]) 2 K. B. 391; 
4297a. 








(1929), 45 T. L. R. 296. 


4321a. Society not for profit..|—A provision in a 
memorandum of assocn. of a society not for 
pee registered under 1867 Act, & authorised 

y the Board of Trade under sect. 23 of that 
Act to dispense with the word “ limited,” 
that in certain events the liability of members 
shall be unlimited, is not a provision in the 
memorandum ‘‘ with respect to the objects 
of the co.” under 1908 Act, s. 9 (1), & the 
cancellation of such a provision cannot be 


Boulter 


confirmed b 
PROMOTING 
71 Sol. Jo. 583. 


4877. Add. Annotation :-—Consd. Kirby v. Wilkins, 
{1929] 2 Ch. 444. 


4898. Add. Annotation :—As to (1) Refd. Re City 


ENGLISH AND Empire Dicest SuPPLEMENT. 


4283. Add. Annotations :—Refd. Isaacs v. Cook, 
Osborn »v. 

(Thomas) & Son, [1930] 2 K. B. 226. 
Compulsory form of document 
to be used by members.|—-Re Norra oF 
BNGLAND PROTECTING & INDEMNITY ASSOCN. 


the ct.—Re SOcInTY FOR 
MPLOYMENT OF WOMEN (1927), 


Equitable Fire Insce. (1924), 40 T. L. R. 664. 


4403. Add. Annotations :—Mentd. 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769; Re Wilts & 
Somerset Farmers (1928), 98 L. J. Ch. 17. 


4427. Add. Annotation: —Consd. Agricultural 
Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. 


4436. Add. Annotation :—Refd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. 


Agricultural 





PART III. SECT. 31, SUB-SECT. 9.—A. 


p i. Il—Held: (1) 1908 Act, 
gs. 9, did not limit alteration of the 
memorandum of assocn. to an altera- 
tion of the objects clause, inasmuch 
as the whole objects of a co. were not 
necessarily contained in that clause; 
(2) a proposed alteration being designe 
for the bettor attainment of the objects 
of the co., a petition for confirmation 
of the alteration should be granted.— 
INCORPORATED GLASGOW DENTAL 
HOSPITAL v. LORD ADVOCATE, [1927] 
8. C. 400.—SCOT. 


qi. Incorporation abroad.)}—A 
co., registered under Con. Acts, presented 
w petition for an alteration of its memo- 
randum of assoocn. by the addition of 
& power ‘‘ to procure the co. to be 
incorperated, rogisterod, or recognised 
in any foreign country.” The ct., 
while sanctioning the power to procure 
the registration or recognition of the 
co. in a foreign country, refused to 
confirm tho power to procure its incor- 
poration there.—He TAYSIDE FLOOR- 
eee Co., Lrp., {1923} 8. C. 590.— 








4308 iv. -l—A cemetery co. 
sought additional power to act as 
**stone & marble cutters, masons, 
quarriers & sculptors, florists, gardeners, 
& undertakers.”” Theot.,in the absence 
of evidence of any convenience or 
advantage to the oo., restricted the new 
rowers by Hiniting them to powers to 
e used in connection with, & as 
incidental to, the co.’s main buai- 
ness of cemetery owners.— EDINBURGH 
SOUTUERN CEMETERY Co., LYrp., [1923] 
S. Cc. 8$67.—SCOT. 


4308 v. -J—A revorsionary co. 
presented a petition for confirmation 
of a special resolution by which it 
was proposed to alter its memorandum 
of assocn, by adding powers to carry 
on, along with ita oaisting business, 
that of trust investment, & to sell or 
otherwise dispose of the whole or any 
part of ita property & assets for 
such considcration as it might think 
fit, &, in particular, for shares, 
stock, debentures, debenture stock, or 
securitios of any company purchasing 
the same. The ct. confirmed the 
alteration holding, with regard to the 

roposed power to sol), that it did not 
nvolve a sale of the undertaking but 
merely of assets, & in view of tho 
extension of the co.'’s business, was 
germane to ita operations as an invest- 
ment co.—-METROPOLITAN REVERSIONS, 
LTp., [1928] 8. C. 480.—SOOT. 


4308 vi. -———.]—The additional! buai- 
ness which a co., by an alteration of its 
objects effected under Cos. Act, 1908, 
bs. 162 (0), 18 perio’ to carry on may 
be one which is bale f different from 
& which has no relation to the then 
existing business of the co., & It may 
yot be quite capable of being con- 
veniently \ advantageously combined 
with it, provided the new business is 
not destructive of or inconsistent with 








the existing business.—Re MATAKANA 
CO-OPERATIVE DAIRY Co., LTD., [1929] 
N. 4 L. it. 72Z1.—N.Z. 

ri, ——.]—A co. sought the addition 
of a power to sell, Jet on rent, or lease 
the undertaking of the co., or any 
branch or part thereof. The ct. re- 
stricted the power to any branch or part 
of the undertaking ... being an 
adjunct to the main undertaking.—Re 
TAYSIDE FLOORCLOTH Co., LTp., (1923) 
8. C. 590.—-SCOT. 


PART III. SECT. 32, SUB-SECT. 1.—C. 





qai.o— -}—Deft. co. bought 
land from pltfs., & in payment therefor 
transferred (vu pltfs. a block of shares 


in another vo., agreciug to re-purchase 
fro. 1 pltfs. at a fixed price, on or before 
& fixed day, the shares, or as many of 
them as should not have been pre- 
viously sold or transferred by pltfs. :-— 
Held: the agreement to re-purchase 
was wlira vires deft. co. as Cos. Act, 
s. 44, expressly prohibits a purchase 
of shares in another co.—GRANT v. 
DOMINION LOOSE LFAF Co. (1924), 
56 oO. L. R. 43.—CAN. 


PART III, SECT. 82, SUB-SECT. 2.—A. 


am. Whellur power implied from 
power to purchase land.) —~ ere @ joint 
stock co. is given by its memorandum 
exprers power to eaten land, it is 
implied as part of its constitution that 
it has power to let the land, & if 
necessary to scl] it.—-GQUJERAT GINNING 
& MANUFACTURING Co. v. MOTILAL 
HIRABHAI SPINNING Co, (1928), I. L. R. 
53 Bom. 792.—IND. 
PART III. oa yon SUB-SECT. 2.— 

es a es 

4401 i. Under power in memo- 
randum—For shares in another com- 

my.}—Such sale does not necessarily 
nvolve winding up, &, whore the 
directors’ erat & is derived from a 
vote of the sharcholders, a majority 
vote is sufficient.—-HEMSTREET  v. 
NorTH Wrst Brisourt Co., (1926) 2 
D. L. R. 829; [1926] 2 W. W. R. 150; 
22 Alta. L. R. 233.—CAN, 

gi. —— Land tired for carrying 
on company’s Guderlaking— Composites 
Act, F. S. 0., 1914 (c. 178), &. 24.J)— 
Re ALLAN Brown's, Ltp. & DRYALL, 
{1927) 2 D. L. R. 991; 60 0. L. R. 
267.—CAN. 


PART III. SECT. ee SUB-SECT. 2.— 
» (0). 


of. ———.}-—Danson v. Grest (Sask.), 
{1927} 8 D. L. R. 530.— CAN. 
PART III. SECT. 88, SUB-SECT. 1. 
sn. Institution of proceedings— 


Necessity to employ solicitor.}—A co. 
cannot issue a writ of summons by any 





one but a solr.—WeESTERN PRODUCERS ! 


Muruar Hatt INSuRANCR CoO. »v. 
SH ale A reat (1928) 1 W. W. R. 


CAN. 
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PART IIl. SECT. 33, SUB-SECT. 3.—-A. 

ei. ——,}—Deft. ‘‘as the 
largest shareholder ” of a co. claimed 
damages for false representations made 
as to the business of the co., which had 
the effect of depriving the co. of its 
clients :—Held: the cause of action 
alleged was not defamation but an 
injuria done merely to the co., for 
which the co., & not an individual 
shareholder, was entitled to sue.— 
GooDALL v. HOOGENDOORN, LMTD., 
{1926] App. D. 11.—S. AF. 

k i. —- Refusal 
unnecessury tohere no one to authortse 
use of name.}—MASON v. LIVINGSTONE 
(Alta.), {1928} 2 D. L. R. 709.—CAN. 

pi. A sharoholder 
suing on behalf of himself & all other 
shareholders can maintain an action 
alleging illegal use of the co.’s money, 
when it clearly appears that an applica- 
tion to the co. to authorise such an 
action would bo futile.—HovusTon ve. 

















VICIORIA MACHINERY Depot, LTD., 
(1924) 2 D. L. R. 657; 33 B.C. R 
25.—CAN. 

q i. —— —~.}-—- FARRELL v. MAGic 
SILVER-BLackK Fox Co., [1924] 3 
ry . rn 82.—C ° 

q ii, —— ——.)—Suaw v. War- 
WELL OILS, LTn. (Alta.), [1929] 3 


D. L. R. 621.—CAN. os 
ti. Using company’s name as plaintiff 
—WNo authority to use name—Doubt as 
to wishes of shareholders.)—If on an 
application to strike out the namo of a 
co. which has been used as pitf. with- 
out authority, there is any reasonable 
doubt as to the wishes of the share- 
holders, the name will be allowed to 
remain until their wishes are ascer- 
tained.—LEAVENS v. GREAT WEsr 
PERMANENT LOAN Oo., [1927] 2 
y. W. R. 606; 36 Man. L. R. 606.— 


AN. 

4446 1. Internal managemeni—C'on- 
duct of majority ultra vires—Or fraudu- 
lent.) — Although the rule that in order 
to redress a wrong done to a cu. or to 
recover money or damages due to the 
co. the action should be brought by 
the co. itself is subject to the exception 
that the complaining shareholders may 
sue in their own names where the 
persons against whom the relief is 
sought themselves hold & control the 
majority of the shares in the co., & will 
not permit an action to be brought in 
its name, yet in such an action pitfs. 
cannot have a larger right to relief 
than the co. itself would have if it were 
pltf., & cannot complain of acts which 
are valid if done with the approval of 
the majority of the shareholders, or 
are capable of being confirmed by the 
majority ; therefore, the cases in which 
the minority can maintain such an 
action are confined to those {n which 
the acts complained of are of a fraudu- 
lent character or beyond the powers of 
the co.— MASON t. LIVINGATON, [1929] 

D. L. R. 608; 1 W. W. RR. 2955 24 
Alta. L. R.69; varg., {1928} 3 D. L. RK. 
463.—CAN. 


iad, 


4458. Add. Annotations :—Reftd. Russian Com- 
mercial & Industrial Bank ov. 
d'Escompte de Mulhouse, 
nationale De Oommerce De Pe 
Goukassow (1924), 40 T. L. R. 887; 
Central Ry. v. Thompson, [1924] 2 K. B. 255; 

Delta Land & Investment 

Co., [1928] 1 K. B. 152. Mentd. Bohemian 

Union Bank v. Austrian Property Admini- 

strator, [1927] 2 Ch. 175; Todd v. E 

Land & Investment Co. 

L. J. K. B. 654; Simpson rv. Maurice’s Exors. 


Todd v. Egyptian 


Delta 
(1929), 14 Tax Cas. 580. 


4488. Add. Annotation :—As to (1) Refd. Cotter 
v. National Union of Seamen, [1929] 2 Ch. 53. 


4524, For this number read “* 4525.’ 
4525. For this number read “ 4524.”” 


4526. Add. Annotations :—Refd. Reckitt v. Barnett, 
Pembroke & Slater, [1928] 2 K. B. 241. 
Mentd. Auchteroni v. Midland Bank, [1928] 


2K. B. 294. 


4568. Add. Annotation :—Mentd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 691. 





so. Scveral groups of shareholders 
claiming to represent company—Stay 
of proccedings.}—In company cases 
where there is an internecine warfare 
between factions, each claiming to be 
entitled to represent the co., the 
practice ia to direct the proceedings 
e stayed until after a mecting of 
shareholders has been held, & the will 
of the masonite ascertained.—DUMART 
Packina Co., Lp. v. DUMART, [1928] 
D. L. i. 640 ; 61 QO. L. R. 478.— 


PART III. aad 83, SUB-SECT. 3.— 
k l. -—— Action by benefictal owner on 
behalf of himself &: all other sharcholders. } 
——-Held * it was not open to plitfs. in 
a& sult framed on behalf of themselves 
& all other shareholders of the co. to 
bring a suit as beneficial owners of 
shares, against the co. for enforcement 
of their beneficial rights & that the 
whole of the allegations & relief asked 
with respect to such suit must be 
struck out.—Maaa v. MCINTOSH (1 p28). 
28 8. hk. N. S. W. 441; 45 N.S. W. 
Ww, N. 107.—AUS. 
PART III. oEvr 83, SUB-SEOCT. 3.— 


6q. Unregistered shareholder.}— 
In an action wherein pitf. alleged that 
he was a shareholder in deft. co. & 
sued on behalf of himself & all the 
other shareholders to compel the 
individual] defts. to account to the co. 
for shares sg pe to have been juegaly 
obtained by them, it was held that, 
although pitf. was not a rogistcrod 
shareholder, he had a status to bring 
the action whether he waa the beneficial 
owner outright of the shares all 
to be his or owned then subject to a 
charge in favour of the registered 
holder.—GoopBUN v. MITOHELL (Man.), 
(1928) 1 W. W. BR. 495.—CAN. 


PART Ill. SECT. 33, SUB-SECT. 12. 
4535 1. on ) nyt bop aa Feta by 
com: or benefit o trectors. 
The it tea well catabiiahod cule that 
directors may not use the co.’s funds 
in payment of their own costa, although 
such costs would not have been 
incurred if they had not been directors 
yet it is equally well established tha 
directors acting as such within such of 
the oo.’s powers as are confided to 
them & without gross neglige 
cannot be called upon to poy out of 
their own fun defen 


ds th 
resolutions pemes by them in the 
fntereste of the co., aimply because 6 





Vol. X.—-Companies. 


4571. Add. Annotation :—Mentd. Re Railwa 
Act, 1921, Re Standard Charges Schedule 
(1925), 94 L. J. K. B. $64. 


4593. Add. Annotation :—Mentd. 
Whitley (1929), 46 T. L. R. 37. 


4607. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 


4628. Add. Annotations :—As to (2) Consd. Kredit- 
bank Cassel G. m. b. H. v. Schenkers, [1927] 

1 K. B. 826. Refd. Underwood v. Bank of 
rpool, Underwood v. Barclays Bank, 

(1924] 1 K. B. 775; Houghton v. Nothard, 
Lowe & Wills, [1927] 1 K. B. 216; Liggett 
( erence v. Barclays Bank, {1928} 1 K. B. 


Comptoir 
Banque Inter- 


v. 
wedish 


gyptian 
(1927), 96 
Live 


Cases 44584628. 


Stumbles v. 


4625. Add. Annotations :—-As to (1) Consd. Under- 
wood v. Bank of Liverpool, Underwood vr. 
Barclays Bank, [1924] | K. B. 775. Refd. 
Houghton v. Nothard, Lowe & Willa, [1927} 
1 K. B. 246; Liggett (Liverpool) v. Barclays 


Bank, [1928] 1 K. 3. 48. 


P, 275. 


ete _—— - 


Itf, has chosen to make them 
ndividually co-defts.—Norrnkenrn LiIrt 
ASYURANCE Co OF CANADA 1%. 
McMaster, [1928] 3 D. L. R. 497; 
{1928} S. C. Rk. 512.—CAN. 


PART III. SECT. 33, SUB-SECT. 13.— 
A. (hb) ii. 


ar. ‘‘ Credible testimony’’ of in- 
abuity to pay—What is.}—In an action 
for reduction of a lease, brought by 
a co., defender was assollsiod & ob- 
tained an award of expenses. Pursuers 
having reclaimed, defender, founding 
upon an unfavourable balance-shcet 
of pursuers which was about a your 
old, moved that pursuers should be 
required to find caution for expenses 
under 1908 Act, 8. 278. The ot. refused 
the motion, as it did not appoar by 
* credible testimuny "’ that pursuers 
would be unable to pay defender’s 
exponses ff he were successful, in respect 
that a later balance-shect showed that 
the financial depression from which 
pursuers had been auffering wus 
passing off, &, further, in respect that 
pursuers had a responsible directorate 
& a profitable record in the past. & 
that there was no suggestion that any 
croditor was pressing them for nay- 
ment which he was unable to get.— 
EDINBURGH ENTERTAINMENTS, LTD. v 
STEVENSON, [1925] S. C. 848.—SCOT. 


PART Ill. aa. 34, SUB-SECT. 1.— 


4569 ff. ~—-——-.] — ZIMMERMAN ft. 
ANDREW MOTHERWELL OF CAN., LTv. 
(TRUuaTEE) [1925], 3 D. LE R. 953; 3 
W Ri. 42.—CAN. 


PART III. aeCT. 34, SUB-SECT. 1.— 


sw. Elevator company—Bond for 
price of elevator.}—A co. whose charter 
rovides that it ‘‘ eT own, 
ease & sell real estate,’’ & ‘* build, 
sell, lease & otherwise deal with 
elevators, eto.,’” & further “* may issue 
bonds bearing interest to an amount 
not exceeding the cost of any elevator 
built by it,”” has the power to issue 
gucb bonds for the price of an elevator 
bought by it.—Royva,t Trest Co. v. 
GREAT NORTHERN ELEVATOR Co. 
(1206), Q. R. 30 8. C. ¢99.—CAN. 

si. — —.}—Although undor 
Rural Telephone Act, 1920 (c. 96) 
a. 31, deft. co. is impliedly probibited 
from borrowing money otherwise than 
by the issue & sale of debentures, & 
has no power to make or give a pro- 
missory note, yet, held in an action on 
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4628. Add. Annotation :—Mentd. The Hayle, (1920) 


ee 


& promissory noto, &, in tho alternative 
for moncy borrowed, that, since the 
monoy was used by doft. In paying its 
legitimate debts incurred in carrying 
vut the purposos of the co. pitt. was 
entitled to recover on the alternative 
claim with interest at the legal rate. 
SMITH v. EKLROsH RURAL TELEPHONE 
%0., UTD., [1928] 3 D. L. . Obs (1928) 
1 Ww. Ww. lt. 970; 22 Sask. Ae R, 
414. -OAN. 


sd. Co-operalive livestock company 
incorporated under Companies <Act.)}— 
Held: to have powor to borrow. — 
CANADIAN BANK OF COMMIRON 0. 
JOHNBON (Alta), (1926) 4 D. b. HR. 
1179; (1026) 3 W. W. &. 613.—CAN. 


PART ILI. SECT. 34, SUB-SECT. 1.—B. 

ak. Power to borrow & ratae money — 
Mortgage.j--Held : a mtgo. over part 
of a co.’s real estate as eeurty for 
a loan was juatified.—UNiqun Pro- 
PERTIES, LTp. wv. KENDHAN, [1927] 
N. 4. Il. Rh. 244.—N.Z. 


PART III, SECT. 34, SUB-SECT. 2.—A. 


sm. Agreement postponing len of 
bondholders to lien of lendtir-—Ayree- 
ment nol st¢ned by all bondholders.}-~ 
Held: binding on the bondholdeors.—- 
GREENE v. KUGGLES (1891), 31. N. B. RB. 
679.— OAN. 


PART III. SECT. 34, SUB-SEOT. 2.— 
C. (a) ii. 


Jee ieee BANK OF 
ANOOCK (1884), 6 O. R. 





m i. 
CANADA ?. 
285.—CAN. 


PART III. SECT. 84, SUB-SECT. 2.-—~- 
©. (b) i. 


ri. ——- aseue before Weert et) 
—MARTIN wv. CLARKSON, y 
Dit 29; 68O.L. R. 618; 7 C0. B. hn 
619.—CAN. 

an. Unauthorised loan—Itecove rable. | 
—Dovatas v. MARITIME UNi TED 
FARMERS CO-OP., oe oe 

ITIME UNITED [Fat -OP., 

a (N. B.), {1928] 3 bp. L. RR. 166.— 
CAN 


. SECT. 34, SUB-8EOCT, 2.— 
PART IIl. SE S (by' ii. 


ki.-—-—- a Pe arg ei 8 
mo to a co. have a rig ? 
nite "that the essentials of internal 
management have been carried out by 
the co.—MARTIN v. CLARKSON, {1925 ] 
4 D. IL. R. 232 > 51 O. L. R. 490 + ¢@ 
Cc. B. it. 836.—OAN. 


Cases 4680—4716a. ENaLisH AND Empire Dicrest SuPPLEMENT. 


4680. Add. Annotation :—As to (2) Refd. Houghton 
v. Nothard, Lowe & Wills, [1927] 1 K. B. 246. 

46387. Add. Annotation :—Refd. Lemon v. Austin 
Friars Investment Trust, [1926] Ch. 1. 


4637a. Whether certificate securing income stock 
certificates for securing income stock, & a 
certificate was issued to pltfs. whereby the 
co. certified that it was indebted to them in 
a certain amount. The certificate stated 
that three-fourths of the net profite of the co. 
in each year or a sum equal thereto were to 
be applied in paying off the income stock pari 
passu. Under conditions indorsed on each 
certificate a register of the certificates was 
to be kept at the co.’s registered office, 
wherein would be entered the names & 
ad of the registered holders & par- 
ticulars of the certificates held by them & by 
clause 9 of the conditions the rights of the 
holders might be modified with the consent 
of the holders of three-fourths in value of the 
certificates. Pitfs. were refused inspection 
of the register, & brought an action for an 
injunction to restrain defts. from interfering 
with their right, under 1908 Act, s. 102, to 
inspect the register :—Held: the certificates 
were debentures within the sect., & pltfs. 
were entitled to the injunction.— LEMON v. 
AuUsTIN FriaRS INVESTMENT TRUST, LTD., 
[1926] Oh.1; 05 L. J. Oh. 97; 188 L. T. 780; 
41 T. L. BR. 629; 69 Sol. Jo. 762, O. A. 

4639. Add. Annotation :—Refd. Fen.on Textile 
Assocn. v. Lodge, [1928] 1 K. B. 1. 

4666. Add. Annotation :—Mentd. Guatemala (Re- 
popites de) v. Nunez (1926), 95 L. J. K. B. 

mW. 


4676. Add. Annotation :—Refd. Fenton Textile 
Assocn. v. Lodge, [1928] 1 K. B. 1. 

4677a. Right to issue originating summons 
under R. S. C., Ord. 55, r. 3- To ascertain 
persons entitled.| 2 CHILLAQGOL Ry. A 
Mi s. Lip. TRist Di rp (19380), 16 T. L. R 
. ) 

4688a. -—— Refusal to give information to 
debenture-holders—Acquisition of debentures 
from cestuls que trust at inadequate prices.]— 
Re Maaapi Sopa Co., Lrp., No. 7409a, posi. 

4690. Add. Annotation :—Refd. Te Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Ch. 412. 

4697. Add. Annotation :—As to (2) Refd. National 
Provincial Bank of England v. Charnley 
(1923), 938 L. J. K. B. 241. 

4698. Add. Annotation :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 

4699a. Effect of section—Redemption of debenture 


_ 





—Remedies of liquidator.|—A co., which 


had become insolvent, issued to a trustee, 


PART III. SECT. 34, SUB-SECT. 2.~ Sep ae to create a charge on “ the 

GC. (0). undertaking of the co & all its pro- 
perty present & future including un- 
calied capital,’’ misfeasance claims are 


m i, —-—~—.]}—Whore debentures were 
issued before the co. ha ed 


as security for some of their debta, a debenture 
which was to rank as a first charge on the 


co.’s assets & as a floating sec only. 
Subsequently the co. sold the of its 
business, & out of the proc paid to the 


trustee the amount required to discharge 
the debenture. Within three months from 
the issue of the debenture a different creditor 
of the co. obtained a winding-up order. The 
liquidator took out a summons to set aside 
the charge created by the debenture & to 
recover the money paid under it :—Held: 
though under 1908 Act, s. 212, the charge 
was invalid, the amount paid could not be 
recovered on the summons, but it would be 
open to the liquidator either to apply to set 
aside the payment as a fraudulent preference 
within sect. 210, or to question the validity 
of the debenture on any other ground.— 

PARKES GARAGE (SWADLINCOTE), LTD., 
[1929] 1 Ch. 189; 98 L. J. Ch. 9; 140 L. T. 
se 45 T.L. R. 11; [1928] B. & O. R. 144, 


4700. Add. Annotation :—Consd. Re Lloyd’s Fur- 


niture Palace, Evans v. Lloyd’s Furniture 
Palace, [1925] Ch. 853. 
4708. Add. Annotation :—As to (1) Apld. Ke 


Stanton, [1929] 1 Oh. 180. 


4709a. ——.}—Moneys were advanced on 
the security of debentures creating a floating 
charge on the property & assets of the co. 
Fifty-four days ela after the first advance 
& five days after the last advance before the 
issue of the debentures on Jan. 20, 1926. 
The delay in the issue of the debentures was 
not acquiesced in by the lenders, who when 
they sent cheques for the advances wrote that 
the money was in further payment on account 
of debentures to be issued as arranged. The 
co. went into liquidation on Jan. 25, 1926. 
Dutiing the period n which the bulk of the 
advances were made the lenders were unaware 
that the co. was on the verge of liquidation. 
The debentures were issued when the co. 
| was unable to pay its debts:—Held: the 
debentures were valid, the payments being 
made “ at the time of”’ the creation of the 
charge & in consideration for the charge 
within 1908 Act, s. 212, & consequently the 
debentures were not a fraudulent preference 
within 1908 Act, s. 210.—Re STANTON 
(F. & E.), Lrp., [1929] 1 Ch. 180; 98 L. J. Ch. 
183; 140 L. T. 372; [1928] B. & ©. R. 161. 
4716. Add. Annotation :—Folld. Heaton & Dugard 
v. Cutting, [1925] 1 K. B. 655. 
4716a. —— -——-.}—Judgment having been 
recovered in an on against a limited co., 
which had issued debentures giving a ae a 
charge over ita pro rty, execution was issue 
under a fi. fa., e sheriff went into poases- 








in its eccowns. the keys of which had 
been ivered to the bank .—Held: 
was not a floating charge, 


but a mtge. of specifid assets, with a 


a charge 
rospectus :—Held: even if the de- {ncluded in such oe, BUICK.| Buenos. 00 te mnteo re sor ifs 
entures were not valid in the hands of earns, Lrp.. (1036) N. Z. L, Re 84.— cubist tb pcoocribed ad tee ae 


the debenturo-holder, they wore valid 
in the hands of the pledgee to whom 
they bad been 


Bank OF Banropa, Lip. te. H. B. 
SHIVDASANI (1926), I. L. R. 50 Bom. 
547.— IND. 


ee 


assign TIN @. e ECT. 9 e ont 
Cees 1926) 3D. L. R. 295 58 ea CoG : 
. . 61 ° 7 B. R. 619.—OAN. aq. Mortgage of, 8 ¢ geist PART I. ae: iy’ Se aeet: 3.— 
A co. dep wi & 
PPE It REOr S¢, SUB-BECT. 3.— i a bank as securit for repayment of _ 4729 1 General rule.}—DOMINION 
pi.—— — hether misfeasance pone Mae ene or io any thee oo Contunnee aN BS, ese D mr 
claims included )}—Where a debenture hereafter to be stored by oo. 809.-—GAN. ee a 
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4730a. 


sum 
arge the assets which 
Breen OF As & Prohibiting: the co, M. claimed the ones & the sherifl st. Grounds for allowing or refusi 
34) 


sion. In order to avoid a sale the co.’s 


managing director paid the judgment debt , 


costa, whereupon the sheriff withdrew. 
Thereafter, & before the sheriff paid the 
amount of the debt & costs to the execution 
creditors, the debenture-holders in deft. co. 
ey polited @ receiver, who claimed to be 
entitled to the money in the hands of the 
sheriff :—Held: the money was paid to the 
sheriff as a debt owing by defts. to the 
execution creditors, who were therefore 
entitled to retain it as against the receiver.— 
Heaton & Doagarp, Lrp. v. OCurrinae 
Broruenrs, Lrp., (1025] 1 K. B. 655; 94 
eae 673; 188 L. T. 41; 41 T. LR. 


Floating charge over part of assets 
already charged.]——- Where a debenture trust 
deed, eae pete general floating charge over 
all the undertaking & assets of the co. both 
present & future, reserves power to the co. 
in the ordinary course of its business to 
create specific charges over any of those 
assets, then although a second general floating 
charge over all the property comprised in the 
first charge but ranking pari passu with or 
in priority to that charge, is, under the general 
law, incompatible with the first charge & 
ranks subject to it, yet there is no principle 
of law which forbids the creation of a second 
floating charge over part only of those assets 
ranking pari passu with, or in priority to, the 
earlier floating charge, so long as the later 
floating charge is within the limits of the 
power reserved. 

A debenture trust deed created a general 
floating charge over all its undertaking & 
assets both present & future, but reserved to 
the co. power to create in priority to that 
ae such mtges. or charges as the co. 
should think proper “ by the deposit of any 





‘ j 
MVvwe VV WAS WER g eke of lading, or other | 


similar commercial documents, or upon any 
raw materials, or finished or partly finished 
products & stock for the purpose of raising | 
money in the ordinary course of the business 
of the co.’”” In pursuance of the power & in | 
the course & for the purposes of its business, 
the co. raised £12,000 & secured payment | 
thereof by charging all the before-mentioned 

documents, materials & stock, both present | 


& future, by way of a floating security to | 


rank in priority to the floating charge created 
by the trust deed :—Held: the power re- 
served to the co., except as to subject-matter 
& purpose, was unlimited; it enabled the 
co. to choose the form of a floating charge, if 
required, & the second charge was valid & 
entitled to priority over the first charge.— 
He AUTOMATIC BOTTLE MAKERS, OSBORND v. 
AUTOMATIC BOTTLE Maxens, [1926] Ch. 412 ; 
95 L. J. Oh. 185; 134 L. T. 617; 70 Sol. Jo. 
402, O. A. 


4740. Add. Annotation :—Mentd. Earle v. Hems- 


worth R. D. O, (1928), 44 T. L. R. 606 


G. (0). assets so sold. 


| 4858a. 


Vol. X.—Oompanies. Cases 4716a-—4858s. 


4755. Add. Annotations :—As to (1) Refd. Krodit- 
bank Cassel G. m. b. H. v. Schenkers, [1926] 
2 K. B. 450. Generally, Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246. 
Mentd. Underwood v. Bank of Liverpool, 
rood v. Barclays Bank, [1924] 1 K. B. 

Oe 

4758. Add. Annatation :-—Mentd. Earle v. Hems- 

worth R. D. 0. (1928), 44 T. L. R. 605. 


4781. Add. Citations: —98 L. J. Ch. 27; 130 
L. T. 93. 


4783a. Delay in issue to retain credit.|-— 
Where a co. agrees to issue debentures to a 
creditor as security for past & future loans, 
but delaya issuing them for a considerable 
time in order to retain ite crodit with its 
other creditors, the debentures are not void- 
able under 18 Eliz. c. 5, when the co. govs 
into liquidation.—He Luoyp’s FuRNiturr 
Pauvace, Lrp., Evans v. Lioyp’s FUttni- 
TURE Panacs, Lrp., [1925] Oh. 853; 65 
L. J. Oh. 140; 134 L. T. 241; [1926] B. & 
O. R. 29. 

Under ‘“‘ Right to inspect register of deben- 

ture holders 6 have copies.}—See 1908 Act, 
s. 102,” add as follows :— 

4808. Add. Annotation :—Distd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1026] Oh. 412. 


4809. Add. Annotation :—Consd. Re Automatic 
Bottle Makers, Osborne v. Automatic Bottle 
Makers, [1926] Oh. 412. 


4821. idd. innotation: Refd. Re Summs, (10380; 
2 Ch. 22. 
4825a. ——-.]—LEMON v. AUSTIN Friaks INvist- 
MENT Trust, Lrp., No. 4637a, ante. 
4829a. Right of transferee to accrued interest.) - 
Re Kipnen, Kipnen v. Kipniur, No, 222 fa, 
ante. 
4858. Add. Annotation : —Consd. British America 
Nickel Corpn. v. O’Brien, (1927] A. C. 369. 
——.J]—A co. issued mtge. bonds 
secured by a trust deed, which gave power 
to a majority of the bondholders, consisting 
of not less than three-fourths in value, to 
sanction any modification of the rights of 
the bondholders. A scheme for reconstruc- 
tion of the co. provided tor the mtge. bonds 
bemg exchanged fur income bonds subject 
to an issue of first income bonds; also that 
a committee, one only of whom was to be 
appointed by the mtge. bondholders, should 
have power to modify the scheme without 
confirmation by the bondholders. The 
scheme was sanctioned by the majority of 
the bondholders requisite under the trust 
deed. ‘he required majority would not have 
been obtained but for the vote of the holder 
of a large number of bonds, whose support 
of the scheme was obtained by the promuse 
of a large block of ordinary stock, an arrange- 
ment which was not mentioned in the 
scheme :—Held: the resolution was invalid, 








— ee poaeart 





charge over the said debentures were paramount to 
abuaquenti? W. those of pitf.— MATIIIESON v. WAHLEN 


~}—The Apatco, recovered & ju ent against the co. ara Le 3. KON, fh. W. 189; 45 


— --— 
7 benture . to secu for portion of t 
a certain sum; constituting Hosting bie do 


constitating a floating 


money secured by 
benture, & jasued execution, under 
the sheriff 


.N. 17.~- AUS. 
d goods of the PART II. SECT. 34, SUB-SEOT. 3.—1. 
Teé, MY 
instituted 4 Under Sale of Shares Act, 1916 (c. 1>) } 


t 
the sale of the goods ~ Je Sate oF SHaRES AcT, Us tiLD 


creation of any mtge. or charge | 
. Afterwards . sui restrain 
gave r debenture to W. hoo meets by the sheriff :—Held: asregardstbe (nun Growkns, Lrp.'s Casi (Sash ) 
portion of the purchase money of moose rates ge pa within the second [1914] 3 W. W. Kt. 92.—CAN 
certain goods sold’ to it by W., & con- | debenture, rights of deft. under the 
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both because the bondholder in voting had 
not treated the interest of the whole class of 
bondholders as the dominant consideration. 
& because the scheme, so far as it provided 
for a committee, was ultra vires.—BRITISH 
AMERICA NICKEL CORPN. v. O’BRIEN, [1927] 
A. C, a 96 L. J. P. C. 57; 186 L. T. 615; 
43 T. L. R. 195, P. C. 


48722. ——- Redemption at figure below par but 


above market price.J—-MrAbDE - Kine  v. 
UsiiEr’s WILTSHIRE BREWERY, lrp. (1928), 
44°'T. L. R. 298. 


4888. Add. Annotation :—Refd. Jacobs v. Batavia 


& General Plantations Trust, [1924] 2 Ch. 329. 


4904a. After twenty years—Reference to debentures 


in company’s published pa eg co. at 
various dates between 1890 & 1902 issued 
debentures payable within two years, but 
paid no ,Part of the principal or interest. 
The co.’s published accounts habitually 
referred to the debenture debt as outstanding, 
& in 1925 the accounts, which were signed by 
two directors & the secretary, stated the 
amount of the arrears of interest :—Held: 
the statement in the accounts was a written 
acknowledgment within Civil Procedure Act, 
1833 (c. 42), s. 5, & an action to recover the 
principal & interest was not barred by the 
twenty years lmitation fixed by sect. 3 of 
{that Act.- Re Arnantic & Paciric Fisre 
IMPORTING & MANUFACTURING Co., LTD., 
BuRNUAM (VISCOUNT) v. ATLANTIC & PACIFIC 
Fipre IMPORTING & MANUFAC "RING Co., 


Cases 4858a—4977. ENGLISH AND Emprre Digest SuPpPLEMENT. 


with the parte of sec yment of its 
overdraft at pltf. we - emised to the 
bank a certain leasehold factory with all the 
movable * plant used in or about the pre- 
mises ’’ for a term of about 996 years. Tho 
bank sent the indenture to the registrar of 
companies for registration under 1098 Act, 
8.93. In the orbiter igi required to be filed 
ursuant to that sect. the instrument was 
escribed as a mtge. of the leasehold premises, 
no mention being made of the chattels. The 
registrar entered the description of the 
instrument in the register in similar terms, 
identifying it by its date, & omitting all 
mention of any charge on the chattels. 
Subsequently the sheriff, in execution of a 
judgment recovered by deft. against the co., 
seized certain chattels of the co. upon the 
comets premises, including certain motor 
‘he bank claimed the goods in ques- 
tion under their mtge., & obtained from the 
registrar a certificate ‘‘ ‘that a mtge. or charge 
dated ’"’—specifying the date & the parties 
to the instrument—‘ was registered pur: 
suant to Cos. Act, s. 93.’’ On an interpleader 
issue to try the title of the bank as against 
the execution creditor:—Held: as the 
certificate identified the instrument of charge, 
& stated that the mtge. or c e thereby 
created had been duly registered, it must be 
understood as certifying the due registration 
of all the charges created by the instrument, 
including that of the chattels, & it was con- 


Tirp., 1928] Ch. 836 ; 


L. J. Ch. 520. 
4925. Adi. 


95 J. K. B. 1015. 


4981. Add. Annotation :—Consd. 


97 I. J. Ch. 3693; 140 
I. 1. 18; 44 'T. I. R. 702; 72 Sol. Jo. 598. 

4906. Add. Annotation :—Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 


Annotation :— Consd. 
Jaabihty Assce. v. Sedgwick (Collins) (1926), 


in omittin 
defective 


clusive evidence of the due registration of 
the chattels none the less because the register 


to mention them was not merely 
ut misleading. —NATIONAL Pxo- 


VINCIAL & UNION BANK OF ENGLAND v. 


CHARNLEY, [1924] 1 K. B. 431; 93 L. J. K. B. 


Employers B. & 0. 


241; a ae 465; 68 Sol. Jo. 480; [1924) 


4941. Add. Annotation :—Gencrally, Reftd. National 


National Pro- 


vincial & Union Bank of England v. Charnley, 
[1924] 1 K. B. 431 


49383. For the paragraph in the original volume 


substitute the following paragraph :— 


Due_ registration— Particulars of 
property charged insufficiently entered. at co. 





4977. Add. Annotation :—Refd. 


Provincial & Union Bank of England v. 
Charniey, [1924] 1 K. B. 431. 


4975. Add. Annotations :—Apld. Thomas v. Todd, 


[1926] 2 K. B. 611. Refd. Gough's Garages, 
Ltd. v. Pugsley, [1930] 1 K. 3B. 615. 


Fenton Textile 


PART III. SECT. 84, SUB-SECT. 3.— 
L. (b). 


sv. Debenture atoch assued by loan 
company }—Debenture ptock issued by 
u loan co proceeding under Loan Com- 
panies Act, 1914 (c. 40), as amended by 
12&1 § Goo. 5, o. 31, 6. 4, is not redeam- 
able at the option of the holder.—~ 
scormsH Wipow'’s FuNpD W& LIFR 
ASSURANCE SOCIET’ v. CANADA PERMA- 
NENT Mian. CORPN., [1929] 3 I). L. lt. 
40v, 63 Q. L. R. 637.—CAN. 


PART III. SECT. 34, SUB-SECT. 4.— 
A. (a). 


4920 iii. ——- ———.]—- Re HOLMES 
aa Lrv. (1923), 58 1. L. T. 9— 


PART III. saad | ot. SUB-SECT. 4.— 


sw. Agreement to otve security.}-— 
Deft. oo., having agreed to purchase 
from pitt. co. a motor, paid T3100 on 
delivery, & agreed to give seourity over 
the motor for the oe, & a bill of 
ser was prepared, but was not exe- 
: the agreement to give 

Senarity y had not created an equitable 
mtge., which, not being within the 


definition of ‘* eae * in Cor. Act, 
1908, s. 130 (11), wasn not rendcred 
void’ by that sect. by reason of non- 
registratlion.— NEW ZEALAND SERPEN- 
TINE Co., LTp. v. HOON HAY QUARRIES, 
eee (1925) N.Z LL. R. 73.—N.Z. 


Assignment of book debts.}— 
Where the cal or is a co. the aasign- 
ment of book debts must be registered 
in the offices of the County Court of 
the county in which the head office of 
the co. is situate & the head office 
moans the head office designated in the 
lettere yerent incorporating the co., or 

ye-law that may be ae "by 
the co. pursuant to Cos. Act, s. 32.— 
Re SMITH TRANSPORTATION Co. “[1928] 
2D. L. 08; 620. L. R. 203; 10 
C. B. R. 48 -—CAN. 


PART III. aaa st) SUB-SECT. 4.— 


w. ott gi of courl—To impose 
term making an order under 
Cos. * otfatration er Securitics) Act, 
1918, 8. 7, gran ang an extension of 
time for the eeelstre on of debentures, 
the ct. will, in a proper case, impose 
terme for the protection of the un- 
recured creditors of the oo., although 
it will not do eo except where the 
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Assocn. v. Lodge (1927), 96 L. J. K. B. 1016. 





circumstances so require ares A 
IMITED vr rare ee SP ky S R. 


sz. What must be shown.}—Whero 
the time prescribed by Cos. Act, 1908, 
a. 130, within which a mtge. given 
by a co. is to be registered bas expired 
it is essentia) that & co. Spying {Oe for 
an extension of such time should {i 
fe gitoe tae affidavit, in addition 
vg full particulars relating to 
the ferourds upon which the application 
is made, give a very full & complete 
statement of the financial position of 
the co., with information (i) aa to the 
amount owing to unsccured creditors 
& the nature of the accounts, i.e. 
whether ordinary are accounts 
a of long pany judyine fi) as "to whe whether 
eee outstanding 
as to whethor 


ly such 
combies information as may tale 
to enable the ct. to be full 

acloed 6 the tion & to enable it to 
determine whether it is neceasary to 
insert in the crue any words cally 
protecting © nsecured tors.— Jie 
ee & Co., [1928] N. Z. L. R. 


Vol. X.—Companies. Cases 4979-——5067a. 


4979. Add. Citations:—03 L. J. Ch. 42; 190 | 5016. Add. Annotation :—Mentd. Guatemala (Re- 
L. T. ? publica de) v. Nunez (1926), 95 L. J. K. B. 055. 


4979a. Effect of voluntary winding up.]— | 5036a. Right to sue—On bills of exchange drawn by 
Where under a debenture deed in the common receiver—For goods supplied by company to 
form made by a limited co. the debenture- | acceptor.|— Where bills of exchange, signed 
holder has appointed a receiver to on by ‘'R., Receiver, F. Ltd.,” as drawer, had 
the business of the co., the authority of the been accepted in respect of goods supplicd 
receiver so to do is terminated by the volun- by the co. to defts., & pitf. had stated that 





4982b. Preferential payment of 


501i1a. 


tary winding up of the co., & on a contract 
thereafter made by the receiver as such he 
will be personally liable-—THoMmas v. Topp, 
{1926]2 K. B. 611; 95 L. J. K. B. 808; 1385 
L. T. 377; 42 T. L. R. 404. 


4982, Add. Annotation :—Consd. Re Glyncorrwg 


Oollie 


Co., Railway Debenture & General 
Trust 


. v. The Co., [1926] Ob. 951. 


4982a. Debenture containing floating charge & 


fixed charge—Priority given only In respect 
of assets subject to floating charge.)— 
Held: when the receiver is appointed by a 
debenture holder whose debenture is secured 
by both a fixed charge & a floating charge, 
the priority given to the preferential debts 
by 1908 Act, s. 107 (1), applies only in respect 
of assets subject to the floating charge & 
not to assets subject to the fixed charge.— 
Re Lewis MERTHYR CONSOLIDATED COL- 
LIERIES, Lirp., Lioyps BANK v. THE Co., 
[1929] 1 Ch. 498; 98 L. J. Ch. 3538 ; 1407. T. 
321; 73 Sol. Jo. 27; 22 B. W. C.C. 20, C. A. 


income tax 
Assessment after appointment 
possession of receiver.j|— Under 1908 Act, 
». 107, where a receiver of a co. is appointed 
on behalf of holders of debentures secured by 
a floating charge, or possession ib taken by or 
on behalf of debenture holders of property 
subject to such a charge, certain debts, 
including income tax assessed on the co. up 
to the fifth day of Apr. next) before the 
date of the appointment of the receiver or 
of possession being taken as aforesaid, but 
not erceeding one year’s assessment, are under 
140s Act, s. 209, to be forthwith paid by the 
receiver or person taking possession out of any 
assets coming to his hands in priority to ens 
claim for principal or interest. in respect of the 
debentures :—Held: the expression in sect. 
209 “ assessed up to the fifth day of Apr.” 
means “ assessed for a period ending on the 
fifth day of Apr.,” & therefore the right to 
preferential payment of one year’s assess- 
ment remains, notwithstanding that the 
assessment is not made until after the date 
of the appointment of the receiver or of his 
taking possession, as the case may be.— 
GOWERS v. WALKER, [1930] | Ch. 262; 909 
L. J. Ch. 138; 142 L. T. 404; 46 T. L. 1. 
150; 74 Sol. Jo. 41; 15 Tax Cas. 165; 
[1929] B. & C. R. 125. 











Not appointed if hostile to debenture- 
holders.|-——-GILEs v. NUTTALL, House 
IMPROVEMENT ASSOCN., LTD. (1885), 78 


L. T. Jo. 352, O. A. 


or taking 


! 





| 
| 
| 
| 
| 
| 
| 
| 
! 
| 


| 


PART III. SECT. 34, SUB-SECT. 6.— 
B. (b) ii. 


5067a. ee a 


it must be ‘clearly understood that I am 
in no way accepting any ig | or 
responsibility whatever in respect of the 
orders themselves” :—Held: the words 
“* Receiver, F. Ltd.,’’ were words of descrip- 
tion only, & the bills did not purport to have 
been drawn on behalf of the co., & pltf. 
was entitled to recover against defts. upon the 
bills—KErrLe v. DUNSTER & WAKEFIELD 
(1927), 188 L. T. 158; 43 T. L. Ri. 770. 


5036b. Power of sale—Contract subject to approval 


of court-——-Time for obtaining approval 
Before completion.]—Where, in a debenture- 
holders’ action, the receiver contracts to sell 
property included in the debentures, subject 
to the contract being approved & sanctioned 
by the ct. & no date is fixed for obtaining 
such approval, it must be obtained before 
the date fixed for completion of the contract. 

On Oct. 31, 1027, the receiver in a debenture- 
holders’ action entered into a conditional 
contract to sell land & cottages included in 
the debentures. Tho contract provided that 
the purchase should be completed on or before 
Dec. 31, 1927. By clause 11 it was provided 
that the contract was subject to its being 
approved & sanctioned by the ct., & in the 
event of its not being 60 approved it was 
to become void, & the purchasers were to be 
entitled to be repaid their deposit. The 
receiver took no effective steps to obtain the 
sanction of the ct., & on Jan. 10, 192%, the 
»urchasers’ solrs. wrote to the debenture- 
folders’ solrs. repudiating the contract & 
demanding the return of the deposit moncy 
under clause 14. On an application for an 
order that the conditional contract should 
be confirmed :—Held: the purchasers were 
entitled to repudiate the contract & to be 
repaid their deposit money, together with all 
interest earned by such deposit, from the 
date of its payment to the vendor.—J?e 
SANDWELL PARK COLLIERY Co., FIELD v. 
THE Co., {1929} 1 Ch. 277; 98 L. J. Ch. 229 ; 
140 L. T. 612. 


-}—Pitf. assocn. brought an 
action against defts., C. & Co., & L., managing 
director oftheco. Since the matters relevant 
to the action the debenture-holders of C. & 
Co. had gone into possession under the 

owers of their debentures, & had appointed 
f. as receiver & manager. filed an 
affidavit of discovery closing certain 
documents which he declined to produce, on 
the ground that though he had them in his 
possession at the time when he was munuying 
director of the co., he now held them as 





D. L. R. 208; 11924] 1 W. W. HR. 1029. 
CAN. 


I 
PART III. SECT. 84, SUB-SECT. 6.— | 
B. (b) {. | 


sa. What amounis to default tin , 
ynent of interest.}-—It cannot be sald | PART 111. SECT. 4, SUB-GECT. 6.— 


pa 

4988 i. Discretion of court—lInter- | that there has default until + (@). 

renee court.|--EASTERN | demand has been made for payment at sb. Duty to preserve & carry on und r- 
ust Co. v. Nova Scotia STEEL & | the place, or one of the places, named | faking as gotng concern.}—NAtions. 
Coa oe {1927] 1 D. L. R. 421; | tn the bond for payment of interest.— | TRUST Co. 0. DOMINION IRON & SIFEI. 
59 N. 8. R. 125.—CAN. Trusts & GUARANTEE Co., LTD. v. | Co. (N. 8.), [1027] 3 D. L. R. 1063. 
DRUMHELLER Power Co., [1924] 2 
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CAN. 


5067b. 


5069a. 


receiver & neue of the debenture-holders, 
& an order could not be made against C. & 
Co., to produce them :—Held: there roa cok 
be documents which were such that 0. & Co. 
itself would have the right to inspect for the 
purposes of the action, C. & Co. having a 
right to redeem them, & the right of inspec- 
tion of CO. & Co. could be used by pltf. assocn. 
as L., though an agent for the debenture- 
holders, was also for some purposes the 
agent of C. & Co.— FENTON TEXTILE ASSOCN., 
Lrp. v. LODGE, [1928] 1 K.B.1; 96L.3.K.B. 
1016 ; 187 L. T. 241, C. A. 


Right to sont ig debenture of 
& co. empowered the holder to appoint a 
receiver & manager, & provides : A receiver 
& manager so appointed shall be the agent 
of the co. & have power to take 
possession of & get in the property hereby 
charged.”” A receiver & manager having 
been appointed, brought an action in the 
name of the co. for the rescission of an - 
ment by deft. for the purchase of land from 
the co. & forfeiture of the deposit, & alter- 
natively for specific performance :—Held : 
the debenture empowered the receiver & 
manager to bring the action without the 
co.’s consent.—M. W & Co., Ln. v. 
WaAkREN, [1928] Oh. 840; 97 L. J. Ch. 486 ; 
189 L. T. 648 ; 44 T. L. R. 693, 0. A. 


———.|—-FENTON TEXTILE ASSOON., 
Lrp. v. LopGE, No. 5067a, ante. 











5091. Add. Annotation :—Apld. Thomas v. Todd, 


[1926] 2 K. B. 611. 


5120a. Conduct of actlon— To whom given— Inde- 


pendent party-- When desirable.J}—The con- 
duct of a debenture holder’s action begun by 
a person whose transactions with the co. the 
ct. considers to require investigation, or 
whose interests are shown to be adverse to 
those of the remaining debenture holders, 
may be given by the ct. to an independent 
party. 

One of the objects of the co. was to buy & 
Jet premises for use as flats & clubs. Its 
first directors were pitf. & his nonunee, but 
it was in substance a “ one man” co. with 
pitf, as managing director. It granted leases 
of certain premises to the S. syndicate, of 
Which the directors were pitf. & the same 
nominee, The co. agreed to pay a yearly 
salary to pltf, & guaranteed the issue of 
debentures by the syndicate. The syndicate 
soon failed to pay rent, but pltf. took no 
Kteps either to enforce et hanna or forfeit 
the leases: &, although the co. was carrying 
on business at a loss, he bought a quantity of 
furniture with its money on its behalf. The 
syndicate issued debentures, pltf. becoming 
the holder of a number of them, & also hold- 
ing debentures issued by the co. Later, a 
receiver & manager of the property of the 


514@a. 





Cases 5067a—5184b. Enauish aND Empre Dicest SupPLEMENT. 


syndicate charged by the debentures was 
appointed: & pitt. began a debenture holder's 
action against the co., cuneoquely selling 
the furniture which he had bought & the 
leasehold premises at a loss. Ultimately, he 
resigned his directorship: & this summons 
asked that the conduct of the proceedings 
should be vested in appct., another debenture 
holder, on the ground that pltf. against 
whom gross negligence was alleged, had an 
interest adverse to that of the remaining 
debenture holders :—Held: as the trans- 
actions of pltf. with the co. had never been 
investigated, & as it had so far been im- 
possible to investigate them, it was desirable 
that the conduct of the action should be given 
to an independent person.—Re SERVICES 
CLUB EsTaTE SYNDICATE, Lirp., MCCANDLISH 
v. THe Company, [1930] 1 Ch. 78; 99 
L. J. Ch. 83; 142 L. T. 127. 


ee of assets—Deficiency.]— 
In a debenture-holders’ action where there is 
a deficiency, the assets must be applied in the 
following order: (1) costs of realisation, 
(2) costs including remuneration of receiver, 
(3) coste, charges & expenses of debenture 
trust deed including the trustees’ remu- 
neration, (4) pltfs.’ costs of action, (5) pre- 
ferential creditors, (6) debenture-holders.— 
Fe GLYNCORRWG CoLmimry Co., RAILWAY 
DEBENTURE & GENERAL Trust Oo. v. THE 
Co., {1926} Ch. 951; 96 L. J. Ch. 43; 70 
Sol. Jo. 857; sub nom. Re GLYNCORRWG 
CoLLIERY Co., Re RAILWAY DEBENTURE & 
GENERAL TRUAFT Co., 186 L. T. 159. 





5149b. ——.]—Re BuRRADON & OOXLODGE COAL 


Oo., Lrp. (1930), 23 B. W. (. C. 7; [1929] 
W. N. 15. 


5170. Add. Annotation :—Refd. Re Glyncorrwg 


Colliery Co., Railway Debenture & General 
Trust Co. v. The Co., [1926] Ch. 951. 


5184a. On authority of receiver—To carry on 


business of company.]—'THomas v. ‘Topp, 
No. 4979a, ante. 


5184b. ——— To enforce rights under Landlord & 


Tenant Act, 1927 (c. 36), s. 5.J—A co. was 
the lessee of certain premises under a 
lease expiring on June 21, 1980. In 1925 
the co. issued a debenture by which :t 
charged all its undertaking & all its pro- 
perty, present & future, including its un- 
called capital in favour of the debenture 
holders. On -Apr. 22, 1929, the co. gave 
notice to the landlords under abvuve sect., 
requiring them to grant to it a new lease of 
the premises. In July, 1929, the debenture 
holders in exercise of the power on that 
behalf in the debenture appointed a receiver 
of the property & assets therein comprised. 
The landlords having failed to comply with 
the co.’s request for the grant of a new lease 
the receiver on Sept. 23, 1929, commenced 


PART III. SECT. 34, SUB-SECT, 6.— 
D. (a). 


ad. Jurisdiclion of court toa order— 
In winding-up shit pa 
for conveyance to 
uiny'a equity of r 
EMHEX LAND & ‘TIMBLR Co., TROUT'S 
Case (1891), 21 O. R. 367.—GAN, 


PART Ill. eect: st) SUB-SECT. 6.— 
af. Jurwdeelion of ‘court to order—~ 
a P 


In winding-up proceeds petition 
for conveyance to mortgagee of company’s 


equity of redemption.}—Re Essex LanD 
& Tan Co., TROUT's Case (1891), 
21 oO. R. 3867.—CAN. 

PART Ill, SECT. 34, SUB-SEOCT. 6.— 


E. (d). 
sk. Affidavits — Made ore {ne 
atitution of proceedinge—I j 
Trusts & GU. a . 
P Co., [1924} 2 


DRUMHELLER POWER 
D. 1. R. 208 ; [1994] 1 W. W. R. 1029. 


51801. Er parte apptication.} — A 
receiver ought not to appointed ez 
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p., especially for the purpose of taking 
possession of & managing a ing 
b esa, except in ex 
circumstances.—TrRusTs & GUARANTEE 
Co., LTD. v. DRUMHELLER Power Co. 
(1984) 3 D. L. R308; 11984) t 
WwW. ° R. 1029.—-CAN. 
PART Ill. SECT. 34, SUB-SECT. 6.— 
: EB. (2) fi. 


5148 i. Form of sudgment.)}—MaRTIN 
v. OLARKSON, [1625] 4 BD. L. R. 238; 
aa L. ht. 499; 5 CG B. R. 835.—- 


an action in the county court in the name of 
the co. to obtain the grant of a new lease. 
On Oct. 15 a compulsory order was made to 
wind up the co. & a liquidator was appointed : 
—Held: the right to apply for a renewal of 
the lease under above sect. was a right given 
by the co. to the debenture holders as part of 
their security, & the receiver was entitled to 
enforce that right notwithstanding the 
liquidation of the co.—GovGn’s GARAGES, 
Lrp. v. PuGsiey, [1930] 1 K. B. 615; 99 
L. J. K. B. 225; 143 L. T. 38; 46T. L. R. 
283; 74 Sol. Jo. 215; 28 L. G. BR. 239. | 
5186a. Debenture given for money bona fide | 
advanced—After knowledge of presentation 
of petition for winding up./— The fact that a 
person to whom a debenture was granted after 
a petition to wind up the co. had been 
launched had knowledge of the launching 


, 
| 
: 
| 





of such peavon does not prevent the ct. 
from validating the debenture, if it was given 


for money advanced by the debenture- 
holder for the purpose of bond fide assisting 
the co. to pay wages, & the costs of appct. to 
such an application to validate his debenture, 
notwithstanding 1908 Act, s. 205 (2), & of the 
liquidator, may be paid out of the assets of 
the co.— Re PARK Warp & Oo., Lap., [1926] 
Ch. 828; 95 L. J. Ch. 584; 135 L. T. 575; 
70 Sol. Jo. 670; [1926] B. & O. R. 94. 


5194, Add. Annotation :—Consd. Allen v. Royal | 
Bank of Canada (1925), 41 T. L. R. 625. 


5314. Add. Annotations :—Distd. Re Stanton, Hogg | 
v. Maule (1927), 44 T. L. R.118. Refd. fe | 
Stanton, [1928] 1 K. B. 464. 

5816. Add. Annotations :—Consd. Re Stanton, 
Hogg v. Maule (1927), 44 T. L. R. 118; 
Refd. Re Stanton, [1928] 1 K. B. 464. | 
Mentd. R. v. Central Criminal Court JJ., 
Ez p. L. C. C., [1925] 2 K. B. 43. 


5316a. May decide validity of debentures.}—— 
Less than three months before the commence- 
ment of its compulsory winding up in a county 
ct., a co. having a pec uP capital of less than 
£10,000 issued debentures to the extent of 
PART Ill. SECT. 35. 
sm. Meaning of ** being wound e id 
—Under Companies Ordinance, 1901 


a. 47./~—The words do not refer 
up under any ticular 


——— 











vided for b 





co. is “* unable to 
hecome due,”’ wi 
mean a winding up of a co. in the 
sense of a realisation of the assets, a 
distribution of the proceeds among 
creditors & an adjustment of the rights 
of shareholders among themselves, & 
therefore a co. may be “ being wound 
up ’’ in this sense under Bkpcy. Act, 
as well as under either Dominion or 


Ltp., 
1W R. 1142; 


5357a. 


Winding up Act, Rt. S. C., 
1906 (c. 144), 8. 4, has not been served, 
& a petition for a winding-up order 1s 
presented, the question whother the 
ay its debts as they 
fn sect. 3 (a), must 
be determined by the ct. upon the 
material filed.—He Mito Wa 
{19251 2D. L. R. Pel 


5 0. B. R. 707.—CAN 
D. (a). 


Vol. X.—Companies. Cases 5184b—5357a. 


£4,500 in favour of two persons. The 
liquidator moved in the county ct. for a 
declaration that the debentures were invalid 
either as a fraudulent preference under 1908 
Act, s. 210, or as a floating charge created 
otherwise than for cash under sect. 212, 
& that the persons named in the debentures 
had no rights in respect of the sums expressed 
to be secured thereby except as unsecured 
creditors :—Held: the county ct. judge had 
jurisdiction to entertain the liquidator’s 
applicat on, &, as he had done so, his dis- 
cretion could not bo interfered with.—Re 
F. & . Stanton, Lrp., [1928] 1 K. B. 
464; 97 L. J. K. B. 181; 188 L. T.175; 44 
T. L. R. 118; [1927] B. & C. R. 187, D. O. 


5387. Add. Annotation :—Refd. Loch v. Black- 
wood, [1924] A. O. 783. 
5848. Add. Annotation: —Mentd. Re Quintin 
Dick, Cloncurry v. Fenton, [1926] Ch. 902. 
5846. Add. Annotations :— Mentd. Bank of Liver- 
pool & Martins v. Holland (1926), 43 T. L. R. 
29; Earle v. Hemsworth R. VD. ©. (1928), 44 
T. L. BR. 605. , 
5854. Add. Annotalion :—Refd. Black- 
wood, [1924] A. O. 783. 
53857. Add. Annotalion :—Refd. Loch v. Black- 
wood, [1924] A. O. 783. 
.J—A co. was rogistered in Barbados 
under Cos. Act, 1910, of Barbados, as a 
ublic co., in order to carry on tostator’s 
basiiess & to divide the profits of it between 
members of his family entitled under his will 
to share them; the managing director had 
a prepondorating voting power. Upon a 
petition for winding up by sharcholders who 
were not directors, it appeared that the 
directors had omitted to hold general meet- 
ings, or to submit accounts, or recommend & 
dividend, & that they had laid themuelves 
open to the suspicion that their object in so 
omitting was to keep petitioners in ignorance 
of the co’s. position & affairs & to acquire 
petitioners’ shares at an undor-value :— 
Held: the power to wind up the co. under 


Loch v. 
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~- ee 


ordered, because the whole substratum 
of the undertaking has disuppeared.— 
Re Jury GOL Ink DEVALOPMENYT 
Co., Lrp., [1928] 4 PD. L. RR. 135, 63 
O. L. R. 109.—OAN. 


L PART III. SECT. 36. SUB-8ECT. 2.— 
fede} D. (b) fi. 
hi, ——~- -——-.] —Re DOMINION SrEEL 
35 Man. L. Rw 1; | (onpn. (N. 8.), [1927] 4 D. Le It. 
c $37.—CAN. 
m i, —~ .] —Where a co. having for 
its main object the manufacturing & 


provincial Winding-up Acte.—Re Inwa 

Co-OPERATIVE CO., .» Re Love & 

Knupgon, (1925]1 D. L. R. 27 ; (1924) 

3 W. W. R. 850.—CAN. 

PART Il. SECT. 36, SUB-SEOT. 1.—A. 
¢t. Add “ revaed. 14 8. C. R. 624.” 


PART IIL. ener: na SUB-SECT. 1.--- 
e (CO). 


—— 


Ti. -J—KRe ALBION MACHINE Co. 
(N, ey 11929] 1 D. L. RR. 274; 10 
Cc. B. R. 240 — CAN. 


PART III. SECT. 36, SUB-SECT. 2.—B. 
ni—— Delay not accounted for.}— 
Re SOUTHLAND WOOLLEN M1114, LTD., 
{1920) N. Z. L. R. 289.—N.Z. 
PART Ill. eer. * SUB-SECT. 2.— 
a8 


a i. ——.}—Where the notice pro- 


to par | 
Act in the sense of a dissolution, but 


ees Oe fee 


di. | JAMES LUMBERS 
Co., Ltp., {1926} 1 D. L. R. 173; 58 
O. L. R. 100.—CAN. 


BRiTISu 


se) oo Ne 
N. 8.), 


di, —— 
EMPIRE STEEL CORPN., Lirp. ( 
{1927) 2 D. L. R. 964.—CAN. 


PART Ill. SECT. 36, SUB-SECT. 2.— 
D. (b) i. 


1i.——— Property of speculative value.) 
—Appct. was a minority sharebolder 
hol 37,500 sharcs of the total 
capitalisation of 72,000,000 

he property o by th : 
an undeveloped mining location of 
merely ve valuc. The lJoca- 
tion was intact & there were practically 
no Habilities, but the actual h in 
the treasury :—Hleld. the 


~ ane mn tm ne 


dealing in cement Bad falled to com- 
Inenee business for a period of 5 years 
following its incorporation, but un 
apparent majority of shareholders were 
thon demirous to commence the muaisu- 
facture of bydrated Iime in accordance 
with one of the subsidiary objects, on 
w petition by # sharebolde: for com- 
pulsory winding up on the grounds of 
delay In comunencing business, & that 
it Was just & equitatle that the co. 
should be wound up.~ field: the 
delay not having been satisfactorily 
explained, & it appearing that there 
Was ne prospect of the co, commencing 
business either in accordance with {tx 
main object or the subsidi object, 
the substratum of the co, h one & 
petitioner would appear entitled to on 
order for Comp Uery winding up oon 
either ground alleged.—Jie Nation’ 
PORILAND CEMENT Co., Jip, 194%, 
N. z. L. Kt. 564.—N.Z. 


Cases 5857a— 5053. 


sect. 127 (vi) of that Act [which was identical 
with 1908 Act, s. 129] was not confined to 
, cases in which there were grounds analogous 
to those mentioned earlier in the sect.; & 
in the circumstances of the case, regard 
being had to the domestic character of the 


co., petitioners were entitled under that 


rovision to a winding-up order.—LooH v. 
LACKWOOD (JOHN), LTD., [1924] A. 0. 788; 
93 L. J. P.C. 257; 181 L. T. 710; 40 T. L. R. 
732; 68 Sol. Jo. 785; [1924] B. & C. R. 209, 


oC. 


5872. Add. Annotation :—Refd. Loch v. Black- 


wood, [1924] A. O. 783. 


53888. Add. Annotation :—Consd. Loch v 


wood, [1924] A. ©. 783. 


5897a. ——— Omission to hold general meetings or 


*Mentd. 
Black- 


to submit accounts.|—Locyu v. BLACKWOOD 


(JoHN), Lrp., No. 5857a, ante. 


5474, Add. Annotation :—Mentd. Re City Equit- 
able Fire Insce. (1924), 40 T. L. R. 853. 


Effect on right to costs.]—PRACTICE 
Nore, [1929] W. N. 66; 167 1. T. Jo. 245. 


5604. Add. Annotation : — Mentd. : 
Stidtische Ilochseefischerei Gesellschaft,[ 1925] 


5590a. 





2K. 13. 493. 


PART Ill, RECT. 36, SUB-SECT. 2.— 


5384 il. SOE Rar hy by & co. may 
be wound up whore there is a completo 
deadlock in its management, whore 
a substantial majority of tho rahare- 
holdera aro op nees to the making of 
the order, where the potition is the 
outcoine of a mere domestic quarrel 
& where no substantial advantage will 
accrue from the granting of the order, 
an order will not be made.—Zte 
SuipwaY IRON Bet, & Wink MANv- 
FACTURING Co., Lrp., [1926] 2 D. UL. R. 
887 > 58 Q. lu. R. 585.—CAN, 


t 1.—— Differences between two sole 
members.j}-—Where reap. had treated 
the co. as his own business in such a 
way as to destroy his fellow-share- 
holder's confidonco in the impartiality 
of his administration :—Held: it was 
just & equitable that the oo. should bo 
wound up.—THOMSON wv. DERYSDALR, 
(1925] S. C. 311.—SCOT. 


_t ii. —— Deadlock caused by peli- 
tioners.J—~Winding-up order refused. 
(1906) 2 Dede Re eo eS 

-L.R. * -L. R100. 


PART III, Tr 36, SUB-SECT. 2.— 


- (@). 

5397a I. ——~ Managing director 
conducting affairs as though company 
his private business.}—BaIRD v. LEES, 
(1924) S. C. 88.—SCOT. 





PART Ill, SECT. 86, SUB-SECT. 3.— 
B. (b) iv. 


— —— ——,. } A petition for 

up of a oo., filed by a 
th the view of enforcing 
payment of a disputed debt, is an 
abuse of the process of the ot. & should 
be dismissed.—-PyYDA SATYARAZU ¥. 
GUNTUR COTTON & PAPER MILIS Co., 
ae (1924), I. L. R. 48 Mad. 267 .— 


5439 ji, —— ——.]—SMITHFIELD 
COLD Storace & Export Oo. oF 
Sours A 7 cS eae ee 


45 N. L. 
PART ITI. SECT. 86, SUB-SECT. 3.— 
B. (oc) i. 
6484 i. Excculor of deceased ehare- 


Hunter v 


ENGLISH AND Empire Dicest SUPPLEMENT. 


5648. Add. Annotation :—Refd. Re City Life 
Assce., [1926] Ch. 191. 


5654a. Discretion of court to allow appearance 
although no notice 
(1930), 69 L. Jo. 268; [1930] W. N. 78. 


5841a. Issue of debenture—For money advanced to 
company for payment of wages.} — Re PARK 
WARD & Co., LrD., No. 5186a, ante. 


5881. Add. Annotations :— Distd. 
Hogg v. Maule (1927), 44 T. L. R. 118. 
Refd. Re Stanton, [1928] 1 K. B. 464. 

R. v. Central Criminal Court JJ., 

Ex p. L. O. C., [1925] 2 K. B. 43. 


5890. Add. Annotation :—Mentd. More v. Weaver, 
[1928] 2 K. B. 520. 


5908a. Application for order under 1908 Act, 
s. 175 (6), for exculpation—Right of successful 
applicant to costs.|—Re AMUSEMENTS CON- 
STRUCTION Co., L1D., [1927] W. N. 7. 


5938. .1dd. Annotation :—As to (2) Reid. Re Wome 
& Colonial Insurance Co., [1930] 1 Ch. 102. 


5953. Add. Annolalion :—Mentd. Re City Equit- 


iven.] PRACTICE NotTr 


Re Stanton, 


able Fire Insce. (1924), 40 T. L. R. 853. 


holder.}—LHleld : entitled to present 
a winding-up petition, although his 
namo had not beon entered in the books 
of tht co. as the holder of the shares, 
& wm withstanding that tho ov.’s 
Act of inoorporation provided that 
certain formalitics must be observed 
before the co. was obliged to recognise 
as a shareholder a persou who had 
become such by transinission by law.— 
te GREAT WEST PERMANENT LOAN Co. 
& WINDING-Up Act (Man.), [1927] 2 
W. W. R. 15.—CAN. 


PART III, SECT. 86, SUB-SECT. 3.— 
D. (a) 3. 


14. General rule—TVinding up detri- 
mental to all concerned. }—Winding-up 
order sot aside.—He Snirway JRON 
BELL & WIRK MANUFACTURING CO., 
eek 2D.L.R 887; 580.L. R. 


PART Ill. SECT. 86, SUB-SECT. 3.— 
D. (a) fi. 





ai. Ezceptional circumstances.) 
—A creditor of a co, presented a 
tition for the win up of the co. 
y the ct. The co. had gone into 
voluntary liquidation, & the petition 
Was opposed on the ground that the 
majority of the creditors desired the 
voluntary win up to be continued. 
A statement of the co.’s affairs 
showed that its liabilities amounted 
to 8335,000, while its assets were 
estimated at #€9,300; that about 
£116,000, stated to be irrecoverable, 
had beon advanced to directors of the 
co.; & that the co, had received large 
advances from associated cos., part 
of which were paorparaan f secured. 
Creditors to the extent of £300,000 
including one whose claim amounted 
to about two-thirds of the co.’s whole 
Indebtedness, had assented to the 
voluntary win up, & petitioner, 
who was a creditor to the extent o 
£5,000 only, was the sole creditor who 
objected to the oo. being wound up 
voluntarily :—Held: although as a 
neral rule the co. would have ard 
fo the wishes of a majority of creditors, 
theait Shavactar thay a) exeepon 1 
8 an exception 
the eral rule should be made, & a 
win “up order pronounced.—Bovu- 
BOULIS ¥. N, MacNgat & Co., LTp., 
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{1926} S. C. 637.—SCOT. 
PART II, SECT. 36, SUB-SECT. 3.— 
E, (a). 


al. Creditor’s netiion—Statement of 
divt.J—A_ petition presented by a 
creditor for the winding up of u co. 
under Cos. Act, 1863, 5. 81, ought to 
get forth the debt in respect of which 
the petitioner claims to be a creditor, 
together with the particulars of such 
debt, but, semble, he is not precluded 
from alleging simpliciter that he is a 
creditor. Where a petitioner alleges 
one debt & gives evidence of another 
the irregularity may, in case of sur- 
et be cured by the amendment of 
he petition or the adjournment of the 
hearing.—Re BaRRInK REEF TRAD- 
ee Lrp. (1929), &. R. (Q.) 177.— 


PART III. peg 386, SUB-SECT. 3.— 


am. Examination of petitioner— 
Application by eholders for second 
application.}—Application refused.— 

¢ WINDING-UPp Act, Re GREAT WEST 
PERMANENT LOAN Co. (Man.), (1927] 
2W. W. BR. 438.—CAN. 


PART III. es ) SUB-SECT. 4.— 


m i. ——— Sale of goods—Monthly 
deliveries—Company in default of pay- 
ment for previous deliveries. AMIL- 
TON UV. HAMILTON STEEL - (1911), 
18 O. W. R. 739; 20. W.N. 779; 23 
QO. L. R. 270.—CAN. 


PART Ill, SECT. 36, SUB-SECT. 8.—B. 


ap. Officer of com Becomes 
Sunes Gpico ou: Glepcltion of come: 
pany. }— NASWAMI NAIDU tv. ANDI 


a6 st. ous to Justify rf 
ecessity for proof of misfeasance. 
Before a iguidator can be called upon 
to justity 


RILLIANT FREEHOLD GOLD <G 
Co., LTp. v. MILis, (1928] 8t. R. Qd. 
120.—AUS. 


5959a. Duty to refund sum paid to company without 
consideration.]—~ Re REGENT FINANCE & 
GUARANTEE CORPN., Lrp. (1930), 69 L. Jo. 
283; 169 L. T. Jo. 805; [1930] W. N. 81. 


5072. Add. Annotation :—Refd. Re Windsor Steam 
Coal Co. (1001), Ltd. (1928), 140 L. T. 80. 

6055. Add. Annotations :—Refd. I. R. Comrs. rv. 
City of Buenos Ayres Tramways ('o. (1904), 
Ltd. (1926), 12 Tax Cas. 1125; Madras & 
Southern Mahratta Ry. Co., Ltd. v. 1. R. 
Comrs. (1926), 12 Tax Cas. 1111. 


6056a. Damages & costs paid by insurance 
company in respect of judgment obtained 
against insured company.)—Appct. obtained 
judgment against a co. for damages for 
personal injuries & costs. Afterwards the 
co. went into liquidation, & the insurance co. 
with which the co. in liquidation was insured 
paid the amount of the damages & costs to 
the liquidator :—Held: appct. was not 
entitled to have the amount paid to him 
direct by the liquidator, but it formed part 
of the assets for distribution among the 
general creditors, including appct.—Re Har- 
RINGTON Motor Co., Ex p. CHAPLIN, [1128] 
Ch. 105; 97 L. J. Ch. 65; 188 L. T. 185; 44 
T. L. R. 58; 72 Sol. Jo. 48; [1027] B.& C. R. 
198, C. A. 

Annotation :-—Apld. Hood’s Trustees v. Southern Union 

General Insce. Co. of Australasia, [1928] Ch. 793. 

-) -See, now, Third Parties (Rights 
Against Insurers) Act, 1930 (c. 25). 

6064. Add. Annotations :—Consd. Re Stanton. [1928] 
1 K. B. 464. Refd. Re Stanton, Hogg v. 
Maule (1927), 44 T. L. R. 118. 


61387a. ——- ——- ———- ——.. ]— Re Oxrorvp & 
WORCESTER EXTENSION & CHESTER JUNCTION 
Ry. Co., PoTTER’s Case (1849), 1 De G. & 
Sm. 728 ; 5 Ry. & Can. Cas. 628 ; 18 L. J. Ch. 
247; 138 L. T. O. S. 320; 13 Jur. 691; 63 
E. R. 1270. 

Annotations :-—Consd. Re South Essex Hstuary & Reclama- 


tion Co., Ez p. Pain & Layton (1869), 17 W. R. 275. 


Refd. Re Shrewsbury & Leicester Ry., Re Vardy (1851), 
20 L. J. Ch. 325; Hope v, Liddell (1855), 20 Beav. 438. 
6150. Add. Annotations :—Refd. Re City Equitable 
Fire Insce. (1924), 40 T. L. R. 853; Re Etic, 

[1928] Ch. 861. 





— eee 














Vol. X.—Oompanies. Cases 5959a—6180a, 


6150a. ——.]—-Re Orry Equrranne Fire In- 
SURANCE OCo., LTp., No. 8059a, ante. 


6150b. ———.]—-(1) The liquidators of a co. issued a 
summons under 1908 Act, s. 215, against 
the secretary of the co., asking for a declara- 
tion that he was indebted to the co. for sums 
overdrawn with the consent of the managing 
director :—Held : the operation of sect. 215 
was not applicable to all cases in which a co. 
had a right of action against an officer of the 
co., but was limited to cases where there had 
been something in the nature of a breach of 
duty by an officer of the co. as such, which 
had caused pecuniary loss to the co., & no 
order would be made on the summons under 
the summary jurisdiction under sect. 215. 

(2) No set-off as pernussible as against a 
claim under sect. 215.—Re Eric, Lrp., [1923 | 
Ch. 861; 97 L. J. Ch. 460; 140 I. T. 219; 
[1928] B. & O. R. 81. 


6154. Add. Annotations :—Distd. Re Stanton, Hogg 
v. Maule (1927), 44 T. L. BR. 118. Refd. Je 
Stanton, {1928] 1 K. B. 464. 

6154a. Discretion of court As to sum payable by 
person Hable.j /’e Homi & COLONIAL IN- 
SURANCES Co., Lito, No. O858b, poat. 

6158. Add. Annotation: —Refd. Weld v. 
(1920) 1 Ch. 83. 

6161. Add. Annolations :—As to (1) Consd. &e 
Ktic, [1928] Ch. $61. As fo (2) Refd. Re City 
Equitable Fire Insce. (1924), 40 T. L. R. 
853. Generally, Refd. Ne Wome & Colonial 
Insurance Co., [LQ80] 1 Ch. bog. 

6169. Add. Annotation: - Consd. Le Ktic, [1928] 
Ch. &Ol. 

6178. Add. Annotation :—Refd. Ie City Equitable 
Vireo Insce. (1924), 40 T. L. lt. 853. 

6178a. —— Article relieving directors from loss— 
Unless arising from wilful neglect or default.} 
—Re City EQUITABLE FIRE INSURANCE Co., 
Irp., No. 8059a, ante. 

61738b. —-~—.]—Hte Etc, Lrp., No. 6150b, ante. 

6176a. Transactions in cotton futures.| /te DAvID 
HEALEY & Son, Lrep., Dusrricr BANK, Lrp. 
t. LEEALEY (1920), 74 Sol. Jo. 40. 

6180a. Wrongful admission of proof 


Petre, 


Fallure to 


a oe ~ _ _— - 


PART III. SECT: vis) SUB-SECT. 8.— 


k 1. —— Action by company—To 
purchase price of shares —What 
defences available—Fratud.)}—-FARMERS 
Pack Co., LrD. v. TULLY & TULLY, 
Farmers Pack Co., LTD. v. HAVERS 
(Man.), [1927] 2 D. L. R. 749; [1927] 
1 W. W. RR. 902.-——CAN. 


PART III. oat 86, SUB-SECT. 8.— 


sa. Change of solicitor — [Vhen 
issible—-Under order of court.J)~— 
CONTINENTAL FIRE & CASUALTY 
Co., (1924) 3 D. L. R.9; 2 W. W. R. 
440; 34 Man. L. R. 482.—CAN. 


PART III. SECT. 36, SUB-SECT. 9.—A. 


sb. Notice of meeting-— To share- 
holders.}—It is the duty of the trustee 
to give shareholders of an insolvent co. 
the same notice of the first meeting of 
creditors as is sent to those who are 
ordinarily deemed to be creditors, but 
the crunvess vatiure c do s0 sacs Dot 
invalidate e meeting, unless 1e 
ty has prejudiced the share- 

holders. — Re ATRICIA APPLIANCE 
Snops, Lrp., (1923) 3 D. L. R. 1160; 


520. L. R. 215; 20. B. R. 406.—CAN, 


PART III. eaeT. 3. SUB-SECT. 10. 
e a e 


sc. Use of information— In subsequent 
criminal proceedings. }-— Information de- 
rived in the course of an examination 
under Indian Companies Act, 8. 195, 
can be used by 4 public servant charged 
with the tnvestigation of a criminal 
offence, & such officer should be 
allowed to inform himself as to Tee 
thing which might have come to light 
on such exan fonu.—Re LRKGENT 
PARK SYNDICATE, LTp. (1929), I. L. lt. 


PART III. SECT. 36, SUB-SECT. 10.— 
B. (0) fii. 


6110 1. Whether fustifled—Hzamina- 
tion of o -+~—Ap officer of a co. 
summo for oxamination must, on 
the examination, disclose the informa- 
tion he has concerning the trade, deal- 
ings, estate or effects of the co. In 
liquidation, regardless of whether he 
acq official capacity or 
otherwise, subject to his right to obiect 

to ineri ting questions & those 
| involving professional privilege.~- He 
MCMILLAN GRAIN Co. & WINDING UP 
AcT, (1927] 8 D. L. BR. 229, [1927) 
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1 W. W. R. 899 ; 36 Man. L. KR. 454.— 
CAN. 


PART Ill. SECT. 36, SUB-SECT. 10,-- 
Cc. (a) 4. 


sd. Something in nature of mis- 
conduct.}--To make oa person Ilable 
under Cos. Act, 1908, 8. 254, he muat 
be shown to have been guilty of some 
misconduct by which the co. has 
suffered loss. There must he actual 
loss or da measurable In termina of 
money-—-ite OICK SALes, LTp., (1926) 
N. Z. ° R. 24.—N.Z. 


PART II1. SECT. 36, SUB-SECT. 10.— 
C. (da) ili. 


se. Payments to discharge directors’ 
ability on guarantee.) When a co, ia 
insolvent to ite directors’ knowl 6, & 
the directors coase payment of all but 
wmall & pressing ucconnts & pay all 
the rest of the co's takings into the 
bank to wipe out the co 's overdraft, not 
with Intention to prefer the bank, but 
in order to wpe out the directory’ 
liability as sureties under their porsuial 
guarantee of the overdraft, such pay- 
ments do not amount to a mixfeasunce 
or breach of trust within Coy Arf, 
1908, 8. 254.—Re LINNEY (FI.) & Co, 
Lrp., [1925) N. Z L. 8. 907 -—-N.Z 


Cases 6460-—6746a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


6460. Add. Cilaiions :—130 L. Pig” 1; [1923] 
B. & OG R. 114; afta. 8 . O. sub nom. 
Re Wess (H. J.) Co. (SMITHFIELD, 
Lonpon), Lrp., [1922] 3 Ch. 869. 
Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 550. Mentd. Gilbert 


v. Gilbert & Bougher (1927), 96 L. J. P. 137. 


6462. Add. Annotation :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Oh. 550. 

6465a. ——— Rates paid by director—Preferential 
rights of director.]|—Re LampLuaH IRON ORE 
Co., No. 3105a, ante. 

6467. Add. Annotations :—Refd. Re Clemmons 
Aluminium (1924), 94 L. J. K. B. 487. 
Mentd. Re Snowdown Colliery Co., South- 
Eastern Coalfield Extension Co. v. Snow- 
down Colliery Co. (1925), 94 L. J. Oh. 3065. 

6477a. —— ——.|— Re GENERAL RADIO Co., 
Lep., Frrst ©0-OPERATIVE INVESTMENT 
Trust, Lrp. v. THE Co., [1929] W. N. 172. 

6500. ae Annotation :—Refd. Re Houlder, [1929] 





6506. Add. Annotation :—Apld. Re Agricultural 
Wholesale Soc., [1929] 2 Ch. 261. 


had wide powers, which it exercised 
at its discretion; any power of inter- 
feronce which a ister of the Crown 
possessed was not such as to make the 
acts of administration his acts. Moncy 
recetved by the Hoard was not paid 


800.—CA 


abandonment of id nenine purchaser 
of asseta.}—Re § 
DRIVING oo (N. B 7 11927] 3D. L. R. 


6565. Add. Annotations :—Refd. Biddulph & Dis- 
trict Agricultural Soc. v. icultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576; Re Wilta 
& Somerset Farmers (1928), 98 L. J. Ch. 17. 

6567. Add. Annotation :—Consd. Oollaroy Co. v. 
Giffard, [1928] Ch. 144. 

6501. Add. Annotation :—Refd. Re Keystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 

6668. Add. Annotation :—Refd. Re South Rhondda 
eclisry Co. (1898), Ltd. (1928), 72 Sol. Jo. 


6740. Add. Annotation :—Refd. Re Lioyd's Fur- 
niture Palace, Evans vy. Lioyd’s Furniture 
Palace, [1925] Ch. 853. 

6741. Add. Annotation :—Consd. Re A Debtor, 
[1927] 1 Ch. 410. 

6745. Add. Annotation :—Refd. Re Cohen, Ez p. 
Trustee, [1924] 2 Ch. 515. 

6746. Add. Annotation :—Consd. Re Fenton, Ex p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
358. 

6746a. Payment to principal creditor—To relieve 
surety.]—Where a payment has been made 
to a principal creditor with the intent to 


COLUMBIA TrzE & TIMBER Co. (1908), 


RivER Log 145.C. R. 81; 9 W. L. R. 495.—CAN. 
PART III. bis har AVE-eecr: 13.— 
e (8). 


n. Add “ revad. 23 A. R. 426.” 


into the general funds of the State, 
but to its own fund :—J/eld: a debt 
due to the Board was not a debt duo 
to the Crown.—MErRoOPUuLITAN MAT 


INDUSTRY BOARD v,. SHEEDY ean 
A. C. B09 ; 137 LT 782; 437. L. R. 
701, P C.—AUS. 


PART IU. meas tei peers 11.— 


Municipal tarea d: taxes due to 
Public Otiluties Commission—Payable 
before Crown claims.)}—Re aed 
NATIONAL METAL WoRKS, LTD., ae 
R, (1925) 1 D. L. HR, 309; 6c. B. 
378.—OAN, 


PART Il. ae SUB-SECT. 11.— 

al. — -.J-Jleld: uw director of the 
co,, the secretary , a foor-manager & 
hoxt, an entertainor & the mombers of 
a band of ausicinns did not come 
within the definition of “clerk or 
sorvant ’’ in gs. 208 (1) (¢) of Cos. Act, 
1915, & were therefore not entitled 
under the section to preferential claims 
for salary or wages.—te ESPLANADE 
THEATRE, Lrp. (IN) LIQUIDATION) 
(1929), V. he RR. 237; Argus. L. Rh. 


198.—AUS, 

at. Affect of Bankruptcy Act, a. 
48 (4).}—The above seot. does not 
restriot the amount of the debt for 
which ay officer, director or shareholder 
of a co., whiob has made an authorised 
exsigninent. may in the firat ageretie 
prove, © ostpone the ne to 

or the bos anee ye cae oO 
eye but while allow: 
jug him to prove otoe ae the full amount of 
his olaim merely restricts the 
amount of cavineat or satisfaction in 
tho ate which he may receive 
on account of hie claim as proven until 
claims of other creditors pare ae 
satinfiled.—Re Cataary Furn 
Store, Lrp. & Higa, 1924) 3 D. L. it R, 
308; (1984) 1 W. . R. 11373 € 
(OF B. li. 533.—CAN. 


PART III. Reot. SUB-SECT. 11.— 


sv. Not poncnoraers AB 
registered trust mor 


Truck Co. (Ont.), aati goin 1D. igre a a R71. 
—CAN. 
Bondholders — Notwithstanding 


eon 


PART III. SECT. Se CUS nee: 11.—~ 


6490 1. Whether proof for total sum 
due at time ve claim—Where securities 
realised bcfore claim.}—Where a secured 
creditor realises on his securities him- 
solf without sending in a clalin to ie 
liquidator or valu his securities, h 
is debarred from ranking on the pauate 
for any gotaloney. & must be ed 
as stan side the liquidation 
proosed ings. MCFARLAND v. LONDON 

ia nese tbe GUAR ANTES & ACCIDENT 

aN ) (1927) 3 DL. RR. 67.— 


sy. Whether inlerest on balance after 
security erhausted can be added.)—In 
the liquidation rocsedi of an 
insolvent oo. a secured creditor aftor 
in prov exhausted his security cannot 
roving as ards the balance oo his 
obt anuatleno juclude hie after 
fet date of the windin V3 order.— 
OPPENHEIMER 0. mons rer )1.L. R. 
7 Ran. 5 ND 


PART III. SECT. 36, SUB-SECT. 12.—C. 


sz. Right o f Jeannens creditors to 
interest.) On the liquidation of a 
on Snr pei t creditors who obtained 
ante aftor the commence- 
pauieenoe as well as those 

who obtal ined. their 


ee ee prior 
thereto held errpaail enti terest 
out of an ue remaining after 
yevment © of all the principal debte.— 


LONIAL ASSURANCE Co, (Man.), 
(1928] 3 W. W. R. 703.—CAN. 


PART II. ad tg SUB-SECT. 12.— 
e e Gx 8 


PART Iii. SECT. 6 SUB-SECT. 13.— 


aoe at 


m 1, —— 


Ligutpanton), (1888) Ne 2 N. Z. Pa R. 


p i. -— pe marlongert in 
possersion. )}—A co. beine, in liquidation, 
ag m . went into possession prior 

to the issue of the winding-up order. 
The liquidator sought to restrain the 
mtgees. m selling without the 
sanotion of the ot., on ed ground that 
such sale would roceeding 
against the oo.”’ Hela : the mtgecs. 
were proceeding rightfully.—Re BRITISH 
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PART III. eurr. 26.3 SUB-SECT. 13,— 


sb. Writ filed after winding-up order. ] 
—Held: not to constitute a lion, even 
for coste, ainsat the property of a 
pe ae INguidation.—Re Lerrcen a 
ES, LTD. (Alta.) oe » R, 

1183, {1926} 1 W. W. R. 528.—CANg 


PART IIL. SECT. 86, SUB-SECT. 15,—B. 


6741 1. Debt due to directors—Set off 
against amount unpaul on ee }-— 
ICHELL v. BooTu (1928), S. A. S. RR. 


367.—AUS. 

sd. General le.J—In order to 
establish a fraudulent preference it 
must be clear that the substantial & 
dominant view of debtor was to give 
& preference, & it is not sufficient that 
the creditor was in fact preferred.— 
Re New ZEALAND ELECTRICAL AP- 
PLIANCE - a ea pert Co., LTp., 
(1927) N. Z. L. R. 16.—N.Z. 


sf. Deposit of eae prevent 
creditor cuenta -dated 
Within the nected of threo months 
ped to the bkpoy. of a co. a lease was 
eposited with a creditor of the co. by 
way of security & to prevent the 
pa eonbad from cashing a post-dated 
ghaque which he held from the co. :— 
as tho purpose of the payment 
eae to benefit debtor & to save him 
from tors’ pressure, there was no 
reucalout En oe ne DROGHEDA 
Distr CO-OPERATIVE SOcIRETY, 
im (1924), 68 1. L. T. 43.—IR. 


me Loan of stock by directors to com- 
0. eo 


pany 
equity of redemption to di 
1OHELL v, BooTh, (1927) 8. A. 8S. =" 
576.—AUS. 


PART IIL SECT. 36, SUB-SECT. 17. 


sk. Order of propince.}—To enforce 
an order the ot. of another province 
made under Win nding UP Aot the regis- 
pair’ roll ters Sacer roduction thereof, 
out direction as an order 
of the Supreme Ct. of British Columbia 
& p spon it as an ordinary 
record of that ct.—Re Home Bank 
or CanaDA & WINDING-UP Act, 
{2935} 1 D. L. R. 734; 34 BG. BR 
321.—CAN. 


prefer a guarantor of the debt, Bkpcy. Act, 
1914 (c. 59), s. 44, enables the liquidator i ina | 
compulsory winding up to recover payment 
from the person actually preferred. 

A private co., of which a father & son were 
the only directors & shareholders, was 
ordered to be wound up, & within the pre- 
ceding three months the son paid a sum of 
£1,503 odd into the co.’s bank to reduce an 
overdraft of the co. to secure which his father 
had given a guarantee. The liquidator 
claimed repayment of the sum as 
a fraudulent preference within 1908 Act, 
s. 210, & a preliminary objection being 
raised that in any event no order for 
repayment could be made:—Held: the 
motive of the son in making the payment 
being to keep the business going, there was 
no fraudulent preference, & the summons 
must be dismissed.—Re STANLEY (G.) & Oo., 
[1925] Ch. 148; 94 L. J. Ch. 187; 183 
L. T. 37; 69 Sol. "Jo. 36 ; [1925] B. & C. R. 1. 


6750. Add. Annotation :—Mentd. Guatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 
055. 


6751. Add. Annotations :—Mentd. King v. Sunday 


ee ce ee. 


Pictorial Newspapers (1920), (1924), 41 
aoe eae Knight v. Ponsonby, [1925] 
1 5 





6756a. Order of county court.]—This ct. will not 
entertain appeals from county ct. orders, 
unless the order appealed against has been 
completed & an office copy is produced for 
our inspection (Evn, J.).—Re Parkes GAR- 
AGE (SWADLINCOTE), Lrp., [1920] 1 Ch. 139 ; 
OT. J. Ch. 9; 101. T.174;3 45 Te LR. 
1]; [1928] B. & C. R. 144, D.C. 

6775. Add. Annotations :—Refd. Cornish Mutual 
Assce. v. I. K. Comrs., [1926] A. C. 281; 
Greenberg v. Cooperstein, [1926] Ch. 657; | 
Thomas v. Evans, Jones v. South- West. 
Lancashire Coal-Owners’ Assocn. (1926), 135 
L. T. 673. Mentd. Brighton College v. Mar- 
riott, [1925] 1 K. B. 312; Me United General 
Commercial Insce. Corpn., [1927] 2 Ch. 51. 

6811. Add. Annotation: — Mentd. Tf{unter tu 
Stadtische lochseefischerei (Cesellscha/t, 
[1925) 2 K. B. 493. 


6828a. Motion to validate debenture.) — /tc | 
ParK Warp & Co., Lrp., No. 6186a, anfe. | 
| 











6857. Add. Annotation :—Consd. Ke Windsor Steam 
Cual Co. (1901), Ltd. (1928), 140 L. T. 80. 


6857a. 


PART III. SECT. 36, SUB-SECT. 18.—C. 
t. Add “ revad. 14 S. C. R. 624.” 


PART III. SECT. 36, SUB-SECT. 18.— 
D. (a). 





-.|—A voluntary liquidator of a co. is 





————s ae a. 





uent 
(1928), I 


v. 
-L. 


ei. S. P. ea DoMINION SuIPBUILD- 
ne & Repa Co., LTp., [2926] 3 
D. L. R. 274; "39 O. L. R. 89.—CAN. 


PART IIL. SECT. a SUB-SECT. 18.— 


TIVE ELEVATOK 


256.—CAN 
sl. Of directors appealing against 

order.}—The directors of a co. that was 
ordered to be wound up under Cos. 


Act retained in their hands certain m i. —-—— On 
moneys belonging to the co. & spent ee aah complete 7 


filed by the co. 


them oe oe 
ones a of the winding up. 
ucceasful & there 


—: 





bond fide, & up to a reasonable extent.-- 
OFFICIAL 

Tt. 7 Ran. 34.—IND. 

PART Ill. SECT. ae SUB-SECT. 19.— 


so. Of creditor—Oblaining charging 
order. \— Ite Ferm oaaala cir ama 


Co. 
SWANSON soe )» overs 


PART III. SECT. 36, SUB-SECT. 20. 


Cases 6746a—6858b. 


not a trustee within Trustee Act, 1925 
(c. 19), s. 68 (17), & is not entitled to the 
indemnity given to trustees by sect. 3U (1).— 
Re Winpeor STEAM CoaL Ov. (1901), Lrp., 
{1928} Oh. 609 ; 97 L. J. Ch. 238 ; 72 Sol. Jo. 
335 ; [1928] B. & C. R. 36; affd. on other 
grounds, [1929] 1 Ch. 151, C. A. 

.{nnolation: ne Re Home & Colonial Insurance (Co., 

{1930} 1 Ch. 10% 

6858a. — — When investigating proof.|—e HomME 
& CoLonian INSURANCE OCo., Ltp., No. 
OS5Ssb, post. 

6858b. Whether liable for negligence On wrongful 
admission of proof.] -‘The H. Co. entered 
into an agreement for reinsuring marine risks 
with the L. Co. Later, it was voluntarily 
wound up, & B., the liquidator, agreed the 
1. Co.’s claim for a large sum, & paid divi- 
dends in respect of the claim. Following the 
practice of the co., B.. notwithstanding the 
provisions of Stamp Act, Ish (ce. 30), & 
Marine Insurance Act, 1008 (c. tf), treated 
the agreement & the claim under it as valid. 
After the dissolution of the II. Co. he was 
advised that) he should have disallowed the 
claim, & the dissolution was annulled, but an 
action to recover the money was dismissed, 
as no mistake of fact by B. was proved. On 
a misfeasanc e summons by a creditor of the 
cow: —Meld : (1) a liquidator in the voluntary 
winding up of a limited co. is not, apart 
from negligence, liable for wrongly admitting 
a claim by an alleged creditor; (2) the 
liquidator did not, an) the circumstances, 
fulfil his duty of investigating the claim of the 


Vol. X.—Companies. 


I. Co., & was therefore lable as for mise 
feasance under Cos. et, 1POS, s. 215, for 


admitting the claim of the LL. Co. sinee it 
Was in fact an invahd one; (38) the Arts. of & 
limited co. cannot: amount to a contract 
between the co. & its Jiquidator, & he could 
not therefore rely onan Art. absolving 
officers of the co. from lability exeept for 
fraud; (1) the position of a liquidator 
examining a proof for admission or rejection 
In a winding-up is the same as that of a 
trastee in bhkpcy.; (5) in fixing the amount 
Which a person liable for misfcasanee under 
Cos. Act, 1908, 5. 215, should be ordered to 
pay or contmbute to the assets of the com- 
pany, the ct. has a discretion, &, in) the 
special circumstances, the liquidator should 
be ordered to contribute, by way of com- 
pensation, only such a sum as would enable 
all creditors to be paid in full with interest at 





— ee 





PART III. SECT. 37, SUB-SECT. 3.— B. 


di. ~—- Nufficiency of resntulion.)}-— 
An extraordinary resolution for the 
winding up of aco., that it cannot ** by 
reason of the passing & enforcement 
of Prohibition Act continue Its busi- 
ness’? Is not the cqulvalent of the 
extraordinary resolution, authorised 
by Cos. Act, R. 8. B. C., 1911 (c. 3), 
8. 226 (3), as it stood prior to Nov. 
1917, to the cffect that the co. cannot 
by reason of its liabilities continue Its 
business. —DUNCAN & Gay, LTD. v, 
SILVER SPRING BREWERY, [1925] 4 
nee R. 724; (1925) 3 W. W. HK. 675.—— 


LIQUIDATOK | 


VIDBON 0, 
DW. W. Ee 


wers of lujuidator— 
formal act after 


company. }— KRIsH- 
NaASwaMI NAIDU v. ANDI CHETTI (1927), 
51 Mad. 681.—IND. 


d if. ——— Resolution provtding for 


The ae peal was wns IL. R. liquidator to act under supervision of 
was no order of appellate ct., allowing qa i. —-—— Grounds for granting or | dtrectors.}—fHeld: highly objection- 
the costs of the co.’s advocates out of refusing. 1—Re ALBERNI Paci¥ric oe penne rams DaTTaRaM SHAM- 
the cstate :—Held: the official Haas: LUMBER Co., THOMAS v. LAWSON (B.C ) DASA v. Tata INDUBTRIAL BANK, 
tor céuld, under the directions of the (1927) * D. L. R. 1126; [1927] i re (1928), 55 L. R. Ind. App. 274. 
ct., allow the expenditure, {f incurred | W. W. R. 662.—CAN. IND 


J 8. 
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Oases 6858b—6988b. 


5 per cent.—Re Home & CoLoniaL INSUR- 
ANCE Co., Lrp., [1930] 1 Ch. 102; sub nom. 
Home & COLONIAL INSURANCE Co. 3 
MAy v. BARHAM, 09 L. J. Ch. 113; 142 L. T. 
207; [1920] B. & C. R. 8&5. 
6862. Add. Annotation :—Mentd. Re wert Equit- 
able Fire Insce. (1924), 40 T. L. R. 85 
6874. Add. Annotations :—Consd. Chibbett v. 
Robinson (1924), 182 L. T. 26; Mudd »v. 
Collins (1925), 183 L. T. 186. Distd. Reed v. 
Seymour (1927), 11 Tax Cas. 625. Refd. 
Seymour v. Reed, [1927] A. C. 554; Benyon 
v. Thorpe (1928), 97 L. J. K. B. 708. 

6895. Add. Annotation :—Aplid. Re Home & 
Colonial Insce. (1929), 45 T. L. Kt. 658. 
6904a. —— By receiver—tLiability of re- 

ceiver.]—THomaAs v. Topp, No. 4979u, ante. 





6924a. —— Claim by manager for er of salary. |— 
Ite SNrow (W. R.) & Co., Lrp. (1930), 74 
Sol. Jo. 201. 


6934. Add. Annotution :---Refd. Re City Equitable 
Fire Insce. Co., [1930] 2 Ch. 293. 

6936. Add. Para cre -—180 I. T. 13 [1923] 
B. & C. R. 1143 affg. 8. O. sub nom. Re 
Wess (H. J.) & Co. (SMITHFIELD, LONDON) 
Lrn., [1922] 2 Ch. 869. 

Add. Annotations :—Refd. Re Winget, Burn 
v. Winget, [1924] 1 Ch. 560. mene: Sid 
v. Gilbert & Bougher (1927), 96 L. J. P. 137. 


6936a. —-—— Deduction of income tax from pene 
of interest by company on mortgage.|—A 
co. having mortgaged all it. property & 
asscts, subsequently passed a resolution for 
voluntary winding up. Between the date of 
the mtge. & the commencement of the wind- 
ing up the co. made no profits, but paid three 
several sums by way of interest on the mtge. 
less income tax. Tho co. never paid or 
accounted for such deductions of tax to the 
Inland Revenue Comrs. :—Held: inasmuch 
as such deductions could not be said to 
answer the description of a tax ‘ assessed ”’ 
on the co. within 1908 Act, s. 209 (1), the 
Crown could not be treated as having any 
preferential rights over other creditors in 
respect of it, & there was nothing in the 
language of the sub-sect. iving any priority 
to the debt.—Re Lane OPELLER, LTD., 
[1927] 1 Ch.120; 95 L. J. Ch. 516; 186 L T. 
48; 42 T. L. R. 702; 70 Sol. Jo. 886; 11 
Tax Cas. 46; [1926] B. & C. R. 127, C. A. 

6986b. ——— Rates—Payment by director—Pre- 
ferential rights of director.) — Re LAMPLUGH 
IRON ORE Co., No. 8105a, ante. 


pore Ill. SECT. 37, SUB-SECT. 4.—B. 


Payment to person purporting to 
be "liquidator, }—Where, after payment 
mado to one purporting to be a liquida- 
tor, deft. discovered that the payee 
was not legally a liquidator: nam ad: 
the doctrine of estoppel was not Supls: 
able.—-DuNcan & Ra TD. ©. 
SILVER Sprinec BREWERY, {1925} 4 
Bait R. 724; (1925]38 W. W. BR. 676.— 


6836 ii. 
I.td., @ 





New South 


were due to 


PART III. SECT. 87, SUB-SECT. 8. States, 


6936 i. Preferential dehits—Croun 
adcbis.}-—-A co., which had given a 
mtge. to the Crown under Fruit 
Preserving Industry Act ay: which 
mtge. was transferred the State 
Adv: vances Account went into voluntary 
Hquidation :—He the Crown debt 
had priority. —TABMAN FRvIT ae 
Assoon,, Lb. ve. K., (1927) N. ZL. R. 


tioned, 


Wales :—Held: 


6088b. 





S. E., 

co. incorporated. fn South ny 
Australia, went into voluntary liquida- 
tion in South Australia. 
ype Bead pete Department Fd 

griculture e Railways Comr sent of le 
South Australia :—Held: f 
ing-up, these debts took Teton ty as 
owing to the Crown. e also 
owed debts to the Railways Comin. of 
Wales & Queensland :— 
Held: m the winding-up, these debts A) i. 

e Govts. of 

& were entitled to priority 
equally with the debts above men- 
The co. alsa awed debts to 
officers who were c 
contracts of employment in New South 
th tea ng tte ats pris , | 80 realised w 

huge servants were entitle priority 
equally with the South Australian the remaining costs of ine aoaree 
officers.—Re CoMMONWKALTH assets 
CULTURAL SERVICE ENGINEERS, Lrp. 
(1928), S. A. S&S. RR. 342.—. 


EnoGuisy anp Emprre Dicrest SUPPLEMENT. 


6937. Add. Annotations :—Mentd. King v. Sunday 


Pictorial Ne pers (1920), (1924), 41 
T. L. R. 229; Knight v. Ponsonby, [1925] 
1 K. B. 546. 


Comrs. v. Burrell, [1924] 2 K. B. 52. As to 
(2) Refd. Naval Colliery Co. v. I. R. Comrs. 
(1028), 138 L. T. 593. 


6965. Add. Annotations :—Consd. Collaroy Co. v. 
Giffard, [1928] er 2 Mentd. I. R. Comrs. v. 
Burrell, {1924} 2 B. 52; Re Railways 
Act, 1921, Re Standard Charges Schedule 
(1925), 94 L. J. K. B. 364. 


6974. Add. Citation :—{1923] B. & O. R. 139. 


6977. Add. Annotations :—As to (1) Distd. Re 
Madame Tussaud, [1927] 1 Ch. 657. Refd. I. R. 
Comrs. v. Burrell, [1924] 2 K. B. 52; Re 
Railwa: ot be Act, 1921, Re Standard Charges 
Sched (1925), 94 L. J. K. B. 364. 


6980. Add. Annotation :—Refd. I. R. Comrs. v. 
Burrell, [1924] 2 K. B. 52. 


6984, Add. Annotation :—.As to (1) Expld. Collaroy 
Co. v. Giffard, [1928] Ch. 144. 


6986. Add. Annotation :—As to (1) Consd. Collaroy 
Co. v. Giffard, [1928] Ch. 144. 


6987. Add. Annotation :—Apld. Re Dominion Tar 
& Chemical ('o., [1929] 2 Ch. 387, 


6988. Add. Annotations :—Apld. Re Dominion Tar 
& Chemical Co., [1929] 2 Ch. 387. Refd. 
Coulson v. Austin Motor Co. (1927), 13 
T. L. R. 498. 


6988a. —-—— No dividend declared.]—-The 
memorandum of assocn. of a co. provided 
that in the event of a winding-up the pre- 
ference shareholders should be entitled to 
receive in full out of the assets the amount 
of capital paid up on their shares, & also all 
arrears of dividend due thereon at the date 
of winding-up. A resolution was passed for 
the winding-up of the co. in Apr. 1925, at 
which date no dividends on the preference 
shares had been declared or paid for over 
four years past. After the winding up there 
was a surplus sufficient to pay arrears of 
dividend due :—Held: no dividends having 
been declared between 1921 & 1925, none were 
due, & the preference shareholders were not 
entitled to be paid anything in respect of 
arrears.— Re ROBERTS & COOPER, LITD., [1929] 
2 Ch. 883; 98 L. J. Ch. 450; 141 L. T. 636; 
[1929] B. & CLR. 7 

—— Right to payment without 

deduction of income tax.}—Where upon the 














PART II. SECT. 37, SUB-SECT. 9.— A. 
Pai bese of dtstribution— At 
Until covenant to 

oan “completely pep AS epelehT aci 
lease with con- 


jC. Cc 
The co. owed 


Victron STREET 
PROPERTIES, ey baer TARY 
LiguiDaTion), oT] S Z. L. R. 95.— 


n the wind- 


PART III. SECT. 37, SUB-SECT. 9.—B. 


Liquidator’s flr ptigchebae 
sts— Realisation of security belong- 

ti debenture-holders. jhe: costa of 
quidator properly incurred by him 
any property comprised 

an @ security belongiug to debenture- 
poe are Fayable out of the amount 
pon such securities, but 


e two 


out their 


must be borne by the 

Sutton Ltn. (in EeavIDATION), [ipeel 
Dp, LTp. N IDATION), 

AUS. N. Z. L. R. 115.—NeZ. 


AGRI- 
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6989b. 





Re Ham Cc 
TION), (1928) N. Z. L. R. 419.— oy A 


winding up of a co. the preference share- 
holders are entitled to payment of all arrears 
of dividend, & there is a fund available for 
payment, they are entitled to receive the 
fall amount of the dividends in arrear with- 
out any deduction of income tax, in priority 
to any payment to the ordinary shareholders. 
—Re Dominion Tar & CuHEemicay Co., Lrp., 
[1929] 2 Ch. 387; 98 L. J. Ch. 448; 142 
a af ae 45 T. L. R. GOL; [1929] B. & 


6989. Add. Annotation :—Consd. Oollaroy Co. 2. 


Giffard, [1928] Ch. 144. 








-]—A co. issued preference 
shares, which entitled the holders to a 
fixed cumulative pre chee dividend in 
priority to the ordinary shares, but not 
conferring any priority as regards capital. 
By the arts. of assocn. it was provided that 
subject to the rights of members entitled to 
shares issued upon special conditions the 
profits of the co. should be divisible among the 
members in proportion to the amount paid 
up on the shares held by them respectively. 

he co. was wound up voluntarily & the 
liquidator having paid all dividends & debts, 
& returned the whole of the paid-up capital 
to the shareholders, there remained surplus 
assets :—Held: (1) as long as the co. was 
a going concern the preference sharcholders 
were entitled only to the preferential dividend, 
but on the voluntary winding up this pre- 
ference was determined, & thenceforward 
the preference shares retained no preference 
or priority over the ordinary shares; 
(2) according to the constitution of the co. 
the prima facie presumption in favour of 
equality of distribution amongst all the 
shareholders ought to obtain, & the surplus 
assets, including depusit interest, would be 
distributed amongst all the shareholders | 
pro rata in proportion to the amount paid up |! 
on their shares.—Re MADAME TussauD & 
Sons, Lrp., [1927] 1 Ch. 657; 96 L. J. Ch. 
328; 137 L. T. 516; 43 T. lL. R. 2893 [1927] 
B. & C. BR. 112. 





-——.]—By the memorandum & arts. 
of assocn. of a co. it was provided that the | 
preference shares should ‘‘ confer the right | 
to a fixed cumulative dividend ”’ at a certain 
rate, ‘‘ & shall rank, both as regards dividends 
& capital, in priority to the ordinary shares.”’ 
By the arts. it was provided in the same terms 


7014a. 


Vol. X.—Companies. Cases 6988h—7103. 


v. Maule (1927), 44 T. L. R. 118. Refd. Re 
Stanton, [1928] 1 K. B. 464. 


Validity of winding-up order in ques- 
tion.]|—The validity of a winding up cannot 
be questions on a motion in the winding 
up, but must be challenged in independent 
proceceras EmMpPre Bumpers, Lrn., 

TRANSVAAL UNITED Trust & FINANCE 
Oo., Lrp. (1919), 88 L. J. Oh. 459; 121 
L. T. 288; 63 Sol. Jo. 608. 





7084. For the paragraph in the original volume 


substitute the following paragraph :— 


-——— Judgment after winding up—Right of com- 


pany to recover money from third party based 
on company’s liability to judgment creditor-— 
No ground for not staying execution.|—-The 
manager of a co. fraudulently & without 
authority accepted bills of exchango in the 
co.’3 name, & upon those bills the co. was 
sued to judgment by the holders. After 
the commencement of the action the co. wont 
into voluntary liquidation. The co. sub- 
sequently recovered judgment in an action 
against a third party for damages for having 
wrongfully facilitated the commission of the 
above fraud, & for having thereby rendered 
the co. liable on the bills. The judgment 
creditors in the first action then sought to 
attach under a garnishee order tho moncy so 
payable to the co. by the third party. On an 
application by the co. to stay tho garnishee 
proceedings :—Held: where a judgment is 
recovered against a co. which ts in voluntary 
liquidation the invariable practice of the ct. 
is to stay execution of the judgment unless 
there are very oxceptional reasons = for 
exercising its discretion otherwise, & the fact 
that the only right of the co. to recover the 
money claimed from the garnishees was based 
upon the co.’s liabihty to the judgment 
creditors was not such an exceptional cir- 
cumstance as to take the case out of the 
general rule.—ANGLO-BALTIO & MBprrien- 
RANRAN BANK v. BanHER & Co., [1924] 2 
K. B. 410; 038 L. J. K. B.11353 132 L. Th; 
(1924) B. & C. R. 224, C. A. 


7043a. —-— -~-— Preferential debts exceeding 


assets.] —fle SouTH RHONDDA COLLIERY Oo, 
(1898), Iirp., [1928] W. N. 126. 

—_— agi --Ite NATIONAL SrokkKs, Lirp. 
(1898), 42 Sol. Jo. 710. 


7051. Add. Annotation :—Mentd. Gilvert v. Gilbert 


& Bougher (1927), 06 L. J. P. 137. 


as to the dividends, & that the preference | 7964. Add. Annotation :—Refd. Cotter v. National 


shares should ‘“‘ confer the right in a winding 
up to repayment of capital in priority to the 
ordinary shares ’’ :—J{/eld: the full righte of 
the holders of preference shares, both as to 
dividends & capital, were delimited by the 
contract between them & the co., & they were 


Union of Seamen, [1929] 2 Ch. 58. 


7074. Add. Annotations : — Consd. Agricultural 


Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Re Wilts 
& Somerset Farmers, [{1928] Ch. S09. 


entitled to no further rights; nothing being | 7076. Add. Annolation :— Refd. Wall v. Exchange 


said in the contract as to surplus assets, in 


Investment Oorpn., [1926] Ch. 143. 


the event of a winding up they were not | 7082. Add. Annotation :—As to (1) Refd. Cotter v. 


entitled to share in any surplus assets.— 


National Union of Seamen, [1020] 2 Ch. 58. 


CoLLaRoy Co., Lirp, v. GIFFARD, [1928] Ch. | 7988, Add. Annotation : — Consd. Agricultural 


144; 97 L. J. Ch. 69; 138 L. T. 321; [1927] 
B. & C. R. 217. 


71001. Add. Annotations :—Distd. Re Stanton, Hogg | 7102. Add. Citation :—130 L. T. 256. 


. SECT. 37, SUB-SECT. 10. 
PART Ifl. SECT. 37, SUB-S NNquldator | PART III. SECT. 87, BUB-BECT. 11.— ) Macy, Lrb. (IN Liguipamios), ir 


may be submitted. }— 


pate &Co., Lrp. (In Liqcipa- 





of 


Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 760. 








ge. 215.) -He Sat Yooasrmanu Pruu- 
Monan LaL Menta (1927), Fol. kt 
IND. 


sp. Power court to order stay ~ , 59 All, 482.—. 
Unter Indian’ Companies Act, 3913, | 
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Cases 7104—7385a. 


7104, Add. Annolation :—Mentd. Perry v. Equit- 
able Life Assce. Suc. of U.S.A. (1929), 45 


T. L. R. 468. 


7124. Add. Annolation :—Mentd. 
Holt v. Studer (1926), 31 Com. Cas. 251. | 


7146. Add. Annotation :—Mentd. Public Trustee 


v. Elder, [1926] Ch. 776. 
7161. Add. 


Insce., [1928] 1 K. B. 750. 


7168. Add. Annotation :—Refd. Morris v. Harris, 


[1927] A. O. 252. 


7169. Add. Annotation :—Refd. Morris v. Harris, 


[1927] A. C. 252. 


7174a. -—— Mode of application for order.]— 
(1) Where a co. has been dissolved, & on the 
subsequent discovery of assets a motion is 
made under 1908 Act, s. 223 (1), to declare 
the dissolution void, notice of the motion 
ought to be given to the Treasury Solr., 
since on dissolution the undistributed assets 
bona  vacantia. 
(2) Under sect. 242. as to removal] of defunct 
cos. from the register, the same practice 
should be adopted where there are undis- 
{tributed assets.—Re liome & COrLONIATL 
INSURANCE Co., Lrp. (1928), 44 T. L. R. 718. 


pass to the Orown as 


PART III. sauce Tal vetaccansta 13.— 





at. Whether member of old company.) 
~~In 1917 a deed to curry into ettect 
a schomo of Hquidation was drawn 
up, but. Jt was never in fact registered 
nor exocutod, although its terms were 
actually carried out, in that the great 
majority of shareholders in the co. 
surrondered their shaies & rereived 
others in exchange. In 1924 certain 
of these shareholders held a meeting 
& appointed two of their number as 
Hquidators & attempted to assume the 
direction of the liquidation :-—J/eld : 
the shareholders, who in 1917 had 
relinquished their shares, accepting 
shares in the other cos. in exchange, 
had ceased to be either sharcholders 
or contributories & had no right to 
tako any part in the management of 
the co,’s affairs.— HUNTER v0. DAMODAR 
Das (1924), I. L. R. 46 All. 759.—IND, 


PART III. sath SUB-SECT. 13.— 


o. Add * reved. 10. L. R. 480.” 


i. On contract-—T'0 pay commission.) 
—BRVUIEL p. AUTOMATIO TOTALISATORS, 
Lrp, (1927), 28 S. RN. S. W. 763 
affd. 1 A. L. J. 386.— AUS. 


sv. On vight of sharcholdcr in ald 
company— To contingent asset realised 
after reconstruction.|— ANDERSON ot. 
NorR-Wkst Morons, (1020) 2D. LL. Rh. 
175; 1 W.W. &. 801:- 24 Alta. L. R. 
90.—-CAN. 


4 
PART Il. SECT. sf, SUB-SECT. 14.— 


aw. Avvidunce—Jurisdiciion to order 
— For linunled purpose only.J—A 
co. went into voluntary Haquidation, 
& was dissolved. Thereafter intima- 
tion was received from the Inland 
Revenue that a sum was repayable to 
the co. in respect of excess profits 
duty, & a petition was prosonted to 
the ct. by the co. & the liquidator 
for an order declaring the dissolution 
of the co. to have been void, for the 
purpose of the exercise by the liquidator 
of authority to receive the payment & 
to grant receipt thorofor :—Held: it 
was incompetent under 1908 <Act, 
8. 223, to declare the dissolution of a 
wwe 7 wew awe ww BA40b2 Ute g7uss wow wassy e 
The petition was amended by the 


Annolation :—Refd. 
Pecheries Ostendaises v. Merchants Marine 








7177a. 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


Effect of.|-An order of the ct., 
declaring the dissolution of a co. to have 


been void, does not affect the validity of 


Eastwood & 


Soc. Anon. 


proceedings taken during the interval between 
the dissolution & its avoidance.—MorrRiIs v. 
HaARRIs, [1927] A. C. 262; 96 L. J. Ch. 253 ; 
136 L. T. 687; [1927] B. & C. R. 65, H. L. 
7269. Add. Annotation :—Refd. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


7370. Add. Annotation :—Refd. Kirby v. Wilkins, 


Houghton  v. 


[1929] 2 Ch. 444. 


7871a. ——— Scheme involving reduction of capital 


—Modification of rights of different classes of 


1374a. -—.] 


7382a. 











ed 





Rovmeme on Senay 


deletion of all reference to the purpose, 
& the ct. granted it as amended.—He 
CraMPDANY Jutri« Co., LTp., [1924] 
S («. 209.—SCOT. 

Bz. Application more than two 
veare after dissolution.J—Kight years 
after a co. was dissolved by order 
of the ct., it was discovered that the 
liquidator had not dealt with a fou 
held by the co. The superior & the 
liquidator presented a petition crav- 
ing the ct. to declare the dissolution 
yvold, & to authorise the liquidator to 
grant a disposition of tho feu 
perpetuam remanentiam in favour of 
the superior. Tho ct. refused tho 
order craved.—MacDONALD’s (LORD) 
CURATOR, [1924] 8S. C. 163-4.—SCOT. 


sb. -—-— .}~A co. was dis- 
solved for the purpose of reconstruc: 
tion after the liquidator had entered 
into an agreement for tho transfer of 
the assets, including certain heritable 
property, to a new co. The new co. 
entered into possession of the heritable 
proporty, but did not obtain a con- 
voyance, & itself subsequently went 
into Hquidation. More than two years 
after the dissolution of the old co., 
a potition was presented to the ct. by 
the liquidators of both cos. praying 
the ct. to declare tho dissolution of the 
old co. to have been void, & to enipower 
the liquidator of that co. to grant such 
titles as might be requisite to vest the 
heritable property in the new co. 
The ct. refused the order cravod.— 
ForRTHO SHIPBREAKING Co., LTD., PETI- 
TIONKERS, [1924] S. C. 489-90.—SCOT. 


PART Il. SECT. 37, SUB-SECT. 15.— 
A. (b) iii. 


e i. ——.}-Held: in the absonce 
of proof that creditors’ rights or those 
of the contributories would be proju- 
diced te the voluntary winding up, 
applications for compulsory winding up 
must be dismissed.—SANSAR CHAND 0. 
Lethe ag (1925), I. L. R. 6 Lah. 


PART III. SECT. 37, SUB-SECT. 15.— 








. (0). 
sd. Handing over of books by 
roluntary to compuls liguidator— 


Lien of voluntary liquidator over books.’ 
-——Re STOCKBRIDGE & Co., LTb., (1923) 
N. Zz. L. R, 221,—N.Z. 
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shareholders..—Re OpHams PRESS, 
{1925] W. N. 10. 

Re STAR TEA COMPANY (1930), 69 
L. Jo. 80; 169 1..'T. Jo. 101; [1930] W. N. 4. 


Scheme involving reduction, reorgani- 
sation & increase of capital.] — Me WALTERS 
(STEPHEN) & Sons, LTp., No. 839a, ante. 


7885a. Discretion of court as to acquisition of 
shares of dissentient shareholders—Terms 
must be adequate & reasonable.] —Upon a 
petition to sanction a scheme of arrangement 
& amalgamation under Cos. Act, 1929 (c. 23), 
8s. 155, the ct. has power to determine the 
terms upon which the shares of shareholders 
who have dissented from the scheme approv ed 


— 


1 -—-SCO 


LrpD., 


PART III. SECT. 39, SUB-SECT. 1.—B. 


f i. Preferential treatment of 
ereditor.)— Where a co. proposed u 
scheme of arrangement, under which 
a bank appeared to be secured to tho 
extent of 208. in the pound :—lTl/eld : 
the schome was not one which, in view 
of the opromnt preferential treatment 
accorded to the bank, the ct. should 
sanction.—LAINIBRE DE RouUBAIXx 
GLEN GLOVE & Hosirnry Co., 
(1926) S. C. 91.—SCOT. 


PART IIL. SECT. 39, SUB-SECT. 1.—D. 


7387 ii. J—The ct. refused to 
approve of a scheme of arrangement 
proposed by the insolvent debtor, 
an incorprated co., & accepted by a 
majority of its creditors, whereby the 

referred & socured creditors were 1o 

0 oe by debtor, & the unsecured 
creditors paid in full by the allotment 
& issuo to them of fully paid-up pre- 
ference shares in the debtor co. or in 
a new co. to be incorporatod. The 
scheme was not one which should be 
forced upon an unwilling creditor.— 
Re LINDNERS, LTD. (1921), 64 D. L. R. 
ie 51 O. L. Rk. 116 > 2 Cc. B. R. 49.— 


PART III. SECT. 38, SUB-SECT. 1.— 


F. (a). 
7399 Ki. ——.]—Where a 
bank, bcing a secured creditor, im- 
properly voted with the unsecured 
creditors :—Held: in the absence of 
the bank as a voting creditor, the 
necessary three-fourths in value would 
not have been obtained, & the pro- 
cedure had not complied with 1908 
Act, a. 120 (2).—LaltNIERE DE ROUBAIX 
o. GLEN GLOVE & Hoairny Co., LTp., 
[1926] S. C. 91.—SCOT. 


PART Ul. SECT. 39, SUB-SECT. 1.— 
F. (b). 


ef. Time for lodging.}—Creditors’ 
proxies need not be lodged at any par- 
ticular date. 

Where proxies lodged by creditors 
within forty-eight hours of a mecting 
to approve a scheme of arrangement 
had ecn disallowed :—Held: the 
rejection of the proxies was wrong.— 
* _LINIERE DE RovuBalx v. GLEN GLOVE 
& pita aaa Co., Lrp., [1926] 8. C. 912. 





vu. 
Lrp, ) 











7398a. 


7407a. 


by the majority shall be acquired, notwith- 
standing that since the original offer was 
made the scheme bas been superseded by a 
later amalgamation which has absorbed the 
transferee co., & the fact that petitioners 
cannot offer to the dissentients the original 
shares accepted by the majority makes no 
difference to the jurisdiction of the ct., which 
is only bound to decide whether the terms 
offered are adequate & reasonable, & if not, 
to substitute such other terms of purchase as, 
in its discretion, are fair & just.—He CASTNER- 
KELLNER ALKALI Co., Lin., [1980] 2 Ch. 
319; 99 L. J. Ch. 453; 467. 1. RR. 592. 
Acquisition of shares of —Discretion 
of court.J—Re CASTNIER-KELLNER OALKALL 
Co., Lirp., No. 7385a, ante. 


Omission to advertise—Sufficient 
majority present.|—-Where there was an in- 
advertent omission to advertise a schemo of 
arrangement under 1908 Act, s. 120, but it 
was satisfactorily proved that thirty out of 
thirty-one shareholders of the co. had 
received the notices :—Held: the mectings 
had in substance been held in manner pre- 
scribed, & the ct. would not insist on further 
meetings being convened.—-Re ANGLO- 
SPANISH TARTAR REFINERIES, Urp. (1924), 
68 Sol. Jo. 738. 








| 
| 
| 
! 
| 
| 
| 
| 


7409a. 


Vol. X.—Companies. Cases 7885a—"482a. 


—.J—(1) Proxy papers to be used at 
meetings to consider schemes of arrangement 
should follow the form sottled by the judge, 
which empowers the proxy ‘‘ to voto for me 
& in my namo [ } the said schemo either 
with or without modification as my proxy 
may approve,’’ & contains opposite the blank 
a& marginal note as follows: ‘If for, insert 
‘for,’ if against, insert ‘ against,’ & strike 
out the words after ‘scheme’ & initial altora- 
tions.’’ Proxics not according to this form 
will be properly rejected. 





(2) On a schome of arrangement being 
sanctioned, the ct. refused to ro-appoin 
the original trustees for the debenture- 
holders, it having been proved that they had 
refused to give information to the debenture- 
holders as to the trust estate, & had in fact 
acquired debentures from their cestuis que 
trust at inadequate prices, & not in their 
own names, but in the names of cos. con- 
trolled by them.—Jée MAGAnI Sopa Co., Liro. 
(1925), 94 L. J. Ch. 217; 41 T. L. Ry 267; 
69 Sol. Jo. 365; [1925) B. & C. R. 70. 


7452a. Notice of motion to be given to Treasury 


Solicitor — Where undistributed assets.) —//e 
Homer & OoLONIAL INSURANCE Co., [tp., 
No. 7174a, ante. 


Part 1V.—Banking Companies. 


7462a. ve 
calls.)—Assumpsit 





on & 


on the deed ; 


Defences avallable—Liability for 
money 
against a joint stock banking co. 
after setting out the deed of settlement, to 
which pltf. was a party, a set-off for calls 
due on shares held by piltf. 
* not indebted ?? :— Held: (1) the replication | 
was bad, the set-off being founded entirely | 
(2) the plea was good. 
MILVAIN v. MATHER (1850), 5 Iexch. 55; 1 


annotation ¢ 
18 Jur. 352. 


' 7479. 


demand | 
Plea, | 
| 


Replication, 


e{nnotations * 
167. 


V3: M. & PR. 220 > 
I. T.O.S. 4163 155 6. R. 24. 
Cencrally, Refd. Smith v. Lrowsdale (1854), 


Apld. ~cymoure v. Bridge (1585), 14 Q. B. 
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19 J. te ix. ; 


Add. Annotation :---Consd. Spencer v.. Ash- 
worth Partington (1925), 04 L. J. KK. 2B. 447, 


7479a. --—.] -Barcnay ve. Parsi (1884), Times, 
ug. 4, OL A, 
Distd. Perry o. Barnett (1885), als 


B. 1). 
» 160, 


Part V.—Insurance Companies. 


7482. Add. Annotation :—Refd. Jacohs v. Batavia ' 
& General Plantations Trust, [1924] 2 Ch. | 


329. 


7482a. Power of company to vary rate of Interest 
on loans to policy-holders.|—In an action by | 





a 





ee ee. 








ate cn ety ame 


a policy-bolder against an insurance co, for a 
declaration that the co. were not entitled to 
charge more than 4 per cent. interest on 
sums advanced on security of their policies, 
pitf. based bis case on an alleged collateral 


sm oerreraitiete mein eee testament ee ay arene 


PART III. SECT. 40, SUB-SECT. 2.—A. 

1449 v. -]}—A co. formed 
for the purpose of money-lending, 
which, having discontinued business, 
had been struck off the register, 
applied for an order to have its namo 
restored thereto, the main und of 
its application being that it destred 
to recover from a bdkpt. estate a 
dividend which had berome pryable 
since the date of strik off :—Held : 
the application should be granted.— 
CHARLES DALE, Lrp., [1927] S. C. 
130.— SCOT. 

oi, —— Dissolution of company on 
non-compliance with statutory  for- 
malites. }—-A co. which failed to comply 
with Cos (Reconstitution of Records) 
Act (N.I.), 1923, & was thereupon 
dissolved, may be “ replaced on’? & 
*‘ restored to ’’ the regiater in accord- 
ance with sect. 5 (4).—Re CLONARD 
prick = EstraTe Co., Lrp., {1926} N. 

al. Effect of.}--Where a co. has 








defaulted in complying with Cos, Act, 
#9. 80-85, & its letters patent have 
been revoked & cancelled, & the default 
can bo waived by showlug that it was 
due to tnadvertence, accident or 
neglect, the revocation fs not complete 
but conditional, &, un the revival of 
the charter, the co.’s existence must 
be considered to have been at no titne 
interrupted. — BaANQuE CANADIENNE 
NATIONALE v0. SAWCHUK, [1926] 3 
}). L. R. 964; [1926] 2 W. W. R771; 
36 Man. L. R. 1.—-CAN, 


PART IV. SECT. 4. 
sn. Position of depoasiturs)]—If a 
co. 13 deprived of the power to recelvo 
money on deposit, then in a subsequent 
bepey. liquidation of the cv. the 
deposttors claiming for moneys on 
deposit prior to fits losing such powers 


| 
! 
| 


deposits nade before the loss of such 
owerd.—te Nippon KInNYN Sita, 
sTD., Br p. TOLAnO FusINO, [1923] 


1D LL. R. 1156; 32 B.C. RR. 66; 
f1923) 1 W. W. BR. 880; 3 C. BB. OR. 
673.—OAN. 


PART V. SECT. 1. 


st. Grownda for granting or refusing 
licence—Whether company carrisging on 


husineas wn good jaith.| he AML Lusi 
INSURANCE AgeEnctns, Lio. (Be OC.) 
(1927) 3B DD. I. BR. 2ho5  [l927) J 


W. R. R58. CAN. 

1483 i. Power of directors to contracl— 
Contract to stand surely for debt due by 
third party.)- Held: not within the 
co.’sh arty. of assocn.--HINDUSTAN 
AssURANCE & Mut1vcaL BENEFIT 
SOCLETY, Urp., LAHORE v. KHALHA 
Bank, LTp., GUIJRANWALA (1927), 


will be paid in full, before depusitors |, I. L. R. 9 Lah. 360.—IND. 


claiming for deposits made after it Jost 
such powers. Withdrawals mado by 
one of the second class of depositors 
will be appropriated by the ct. to his 


421 


sx. Superint of inaurance 
Powers—T'o alter annual stutoment of 
rompany.j—Re SUN Lire Assn pine 
Co., [1927] 4 D. L. It. 287.— CAN. 


Cases '7482a—7551a. Ewoitish AND Empire Dicest SuPPLEMENT. 


contract or on established practice :—Heid : 
there was no collateral contract, & the 
practice, proved was to make loans at the 
rate of interest fixed by the board, & not to 
charge one fixed rate for all time.—THISELTON 
v. COMMERCIAL UNION ASSURANCB Oo., [1926] 
Ch. 888; 95 L. J. Oh. 447; 186 L. T. 114; 
70 Sol. Jo. 892. 


7485a. Companies to which Assurance Companies 
Act, 1909 (c. 49), applies—Employers’ lia- 
bility insurance company—Carrying on busi- 
ness outside United Kingdom-—What 1s.)— 
The above Act applies to employers’ liability 
insurance business carried on in the United 
Kingdom, though the risks run, & the lia- 
bility insured against, originated outside the 
United Kingdom, as sect. 33 (1) (i) of the 
above Act refers to the place where the 
business is carried on & not to the place 
where the risks are run, the act of issuing the 
Siege constituting the carrying on or 
ransacting business.——-Re UNITED GENERAL 
COMMERCIAL INSURANCE COoRPN., [1927] 2 Ch. 
51; 96 L. J. Ch. 281; 1386 L. BT. 653; 71 
Sol. Jo. 141, 0. A. 
Annotation :—Refd, First. Russian Insce. v. London & Lan- 
cashire Insce., {1828} Ch. 922. 
7490a. Reinsurance of fire risks.] —The 
business of reinsuring fire is fire insur- 
ance business within Assurance Companies 
Act, 1900 (c. 49), & a foreign co., which car- 
ries'on the business of reinsurance of fire 
risks in the United Kingdom, ut does not 
otherwise carry on insurance business in 
England, is bound to deposit with the Pay- 
master-General the sum prescribed by s. 2 
(1) of the Act.—-FORSIKRINGSAKT. NATIONAL 
(Of COPENHAUEN) v. A,-G., [1925] A. C. 639 ; 
04L. J. K. B. 712; 133 L. T. 161; 41 
T L. R. 478; 69 Sol. Jo. 5643; 30 Com. 
Cas. 252, H. L.; affg. S. C. sub nom. A.-G. 
v. FORSIKRINGSAKT. NATIONAL (OF COPEN- 
HAGEN) (1924), 938 L. J. K. B. 679, O. A. 
Annotations :—Refd, First Russian Insee. v. London & 
Lancashire Insce., [1928] Ch. 922; Re National Benefit 
Asseo., Hr 2. Knglish Insce., [1928] Ch. 74. Mentd. Jt 
Jiome & Colontal Insurance Co., Ltd., [19380] 1 Ch. 108. 
7498a. R. 8. C., Ord. 50, Yr. 2 le 
Re CANADA Lirh ASSURANCE Co. (1930), 167 
L. T. Jo. 1568; [1929] W. N. 46. 


7498. Add. Annotation :—Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 

7508a. —-- ———.] — Re UNITED Brimisn 
INSURANCE Co., No. 7526a, post. 

7526a. -}—-Where an assurance co. having 
power under its memorandum of assocn. 




















to transfer its business or any part thereof 
to another co. has agreed er all its 


life business to another assurance co., & the 
proposed transfer has been sanctioned by the 
ct. upon a petition presented under Assurance 
Companies Act, 1009 (c. 49), s. 18, & all 
statutory requirements in connection with 
the transfer have been duly complied with, 
the effect is that all liability of the transferring 


PART V. SECT. 5. 
sa. British company doing businessin | in England: 
Irish Free State.}-—A British insurance | bound to make 

co. doing businoss in the Irish Free 

Stato after Dec. 1932, claimed not to 
be liable to make any doposits in the 
irish Free State in consequence of 
Constitution & Adaptation of Enact- 
ments Act, 1922, art. 78, & Extorna) 
Cos. Adaptation Order, 1923, on the | 
ground that the Act had been complied | 


EASTERN 


with in 1914, when deposits were made 
bal d :—Heild: 


MINISTER FOR INDUSTRY ' 
[1926] I. R.57; 591. L. T. 109.—IR | 

7498 i. Application of d if on | 
winding up.j}—Re NaTIONaL 
ASSURANCE Co., Ltp., PaciFico GREAT | F 
Ry. Co.’s Case, 


co. towards its policy holders is completely 
discharged, & the ct. can order payment out 
of the deposit money to the transferring co.— 
Re UnitED BririsH INsuRANCE Co., [1929] 
2 Ch. 480; 98 L. J. Ch. 444; 142 L. T. 12. 


76428. —— ——_- ——- ——_.]—Re BRITANNIO 
ASSURANCE Co., Lip. & ASSURANCE CoM- 
PANIES Act, 1909 (1927), 71 Sol. Jo. 729. 


7649. Add. Annotations :—As to (1) Refd. Cornish 
Mutual Assce. v. I. R. Comrs., [1926] A. C. 
281. Generally, Mentd. Brighton College v. 
Marriott, {1925} 1 K. B. $12. 


7551a. Winding-up of reinsurer—Claim against 
insuring company—Set-off.}—By a treaty of 
reinsurance dated Apr. 13, 1920, between two 
insurance cos. the reinsurer accepted a share 
of all insurances accepted by or renewed by 
the insuring co. in its fire department. By 
Art. VIII. of the treaty the insuring co. was 
entitled to retain & accumulate out of money 
due to the reinsurer a sum equal to 40 per 
cent. of the share of all premiums credited 
to the reinsurer in the first year, this sum to 
remain as a deposit to secure the due per- 
formance of the reinsurer’s obligation. The 
insuring co. was to be entitled to retain the 
deposit, or any balance remaining after 
satisfying any obligation in respect of which 
the reinsurer might make default, until the 
determination of the agreement, paying the 
reinsurcr interest at 34 per cent. per annum 
up any part of the deposit not used in manner 
aforesaid. By Art. IX. the agreement was 
immediately determinable by notice on the 
reinsurer going into liquidation. On Jan. 31, 
1922, the reinsurer presented its own winding- 
up petition, & on Feb. 1, 1922, the insuring 
co. gave notice determining the agreement. 
On Feb. 14, 1922, a compulsory order wap 
made for the winding up of the reinsurer. 
After all obligations under the treaty had 
been satistied, there remained in the posses- 
sion of the insuring co. a sum of over £8,000 
out of the deposit & a sum of accrued interest. 
The liquidator of the reinsurer took out a 
summons for a declaration that the insuring 
co. was bound to pay over the deposit & 
interest in full. The insuring co. claimed to 
be entitled to set them off against sums due 
to it from the reinsurer under other treaties 
& policies of insurance & reinsurance :— 
Held: (1) the interest was a debt due from 
the insuring co. to the reinsurer & fell there- 
fore within Bkpcy. Act, 1914 (c. 59), s. 31, 
as being one of a number of mutual credits or 
debts arising between the parties, & that 
there was therefore a right of set-off in regard 
to it; (2) the deposit being money handed 
over to the insuring co. for a specific purpose, 
the balance remaining after satisfying the 
specific purpose continued to be excluded 
from the course of account between the 
parties & could not be the subject of a set-off. 
——Re Ciry EQUITABLE FIRE INSURANCE Co., 


3D. L. R. 289;_ [1927] 32 W. W. R. 
348; 86 Man. L. R. 549.—CAN. 


PART V. SECT. 8, SUB-SECT. 4.—A. 
ci. —— Dominion Winding-up <Act.} 

—Re CONTINENTAL FIRE & UALTY 

Co., [1924) 1 W. W. R. 133.—CAN. 

o ii. —— ——.}—Re_CONTINENTAL 

me & CasvuaLty Co., (1924) 1 W. W. R. 

{1927} | 1080.—CAN. 


the co. was 


d such deposits in the 
Irish Free State.—W 
LIAN INSURANCE Co., LTD. v. A.-G. 


AUSTRA: 
& COMMERCE, | 


SENEFIT 
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Lrp. (2), [1930] 2 Ch. 293; 99 L. J. Ch. 536; 
143 L. T. 444, C. A 


eo 


7593. Add. Annotation :—Refd. Biddulph & Dis- 


trict Agricultural Soc. v. Agricultural Whole- 
sale Soc. (1926), 95 L. J. Ch. 576. 


7600. Add. Annotation :—As to (2) Consd. & Apld. 


Re Protits & Income Insce., [1929] 1 Ch. 262. 


7609. Add. Annotations :—Consd. Agricultural 


7611a. 


7612a. 


An 
9 


9. 
658. 


Wholesale Soc. v. Biddulph & District Agri- 
cultural Soc., [1925] Ch. 769. Refd. Hole v. 
Garnsey, [1930] A. C. 472. 


Former actuary—In receipt of pension.] 
—On the resignation of the actuary & 
secretary of an insurance co. which, in 
addition to other branches of insurance 
business, carried on the business of ordinary 
life assurance, both by the issue of policies 
upon human hfe & by the granting of annuities 
upon human life, the directors passed a 
resolution granting him a pension. The co. 
was subsequently ordered to be wound up 
compulsorily, & the late actuary, having 
lodged a proof in respect of his pension, died 
before the proof was dealt with :—Held: 
that the annuity was an annuity within the 
meaning of the Assurance Cos. Act, 1909 
(c. 49), & must be valued, as at the date 
of the winding-up order, in the manner 
indicated in that statute ——Re Prorits & 
INCOME INSURANCE Co., [1929] 1 Ch. 262; 
08 lh. J. Ch. 155; 140 L. T. 5263 [1929] 
B. & C. R. 17. 


}—Held: the liquidator had rightly 
rejected a proof, in that the contract in respect 
of which the proof of debt was advanced, was 
a contract of marine insurance & no stamped 
policy was issued as required by law, so that 
the contract was invalid.—ENGLisu INSUR- 
ANCE Co. v. NATIONAL BENEFIT ASSURANCE 
Co. (OFFICIAL RECEIVER), [1929] A. O. 114; 
98 L. J. Ch. 1; 140 L. T. 76; [1928] B. & 
C. R. 67, H. L.; affg. S. C. sub nom. Iie 
NATIONAL BENEFIT URANCE Co., Ex p. 
ENGLISH INSURANCE Co., [1928] Ch. 74, C. A. 








notations —Distd. Re Norske Lioyd Insce , [1928] W. N 


Refd. Re Home & Colonial Insce. (1929), 45 1. L. K. 


7612b. ——— Effect of compromise under 1908 Act, 


s. 214, accepted & acted on by parties.}-— 
Re Norske Luoyp INSURANCE Co., Lrp., 
{1928] W. N. 99. 


71620. Add. Annotation :—Consd. Re Profits & 


PART VII. SECT. 2, SUB-SECT. 1. 


Income Insce., [1929] 1 Ch. 262. 


A epee 


Vol. X.—Companies. Cases 7551a—7650. 


7622. Add. Annotation :—Refd. Re Profits & 
Income Insce., [1929] 1 Ch. 262. 


7628. Add. Annotations :—As to (1) Consd. Re 
Profits & Income Insce., [1929] 1 Ch. 202. 
were: Re City Life Assce. (1925), 42 T. Tl. R. 


7625. Add. Annotations :—Distd. Re National Bene- 
fit Assce., [1924] 2 Ch. 889. N.F. Re City 
Life Assce. (1925), 42 T. L. R. 46. 


7626. Add. Annotation :—Refd. Re Oity Life 
Assce. (1925), 42 T. L. R. 45. 


7627. Add. Annotations :—Overd. Re City Life 
Assce. (1925), 42 T. L. R. 46. Refd. Re 
National Benefit Assce., (1924) 2 Ch. 339. 


7627a. -]—A policy-holder in a life assurance 
co. borrowed money from the co. on hus 
policy. Before the death of the assured the 
co. was wound up, & the policy was valued 
under Assurance Companies Act, 1909 (c. 49). 
The policy-holder claimed to set off the value 
of the policy against his debt :—Held: Bkpcv. 
Act, 1914 (c. 59), s. $31, applied, there having 
been at the date of the winding up con- 
tractual obligations the breach of which 
might give rise to a claim for damages pro- 
vable in the winding up, & tho policy-holder 
was entitled to sct off the value of his policy 
against his debt.—e NATIONAL BENEFIT 
ASSURANCE Oo., Iurp., {1924] 2 Ch. 839; 
94 L. J. Oh. 83; 182 L. T. 50; 40 T’L. R. 
755; 68 Sol. Jo. 753; [1924] B. &O. KR. 231. 

Annotation -——Apprvd. & Folld. fe City Lite Assce. Co. (1925), 
42 T. L. RR, 45. 

7627b. -J—In the liquidation of a life in- 

surance co. policy holders who have mort- 
gaged their policies to the co. to secure 
advances are entitled under Bkpcy. Act, 
1014 (c. 59), s. 31, as mnade applicable by 
1908 Act, s. 207, to set off the statutory 
value of their policies in full against the 
money due on their mtges., if the co. held the 
mtges. at the date of the commencoment 
of the winding up, but not if, before that 
date, the co. had equitably assigned the 
mtges. to trustees to secure a trust fund for 
the payment of a certain class of the policies. 
—Re Ciry LIFE Assurance Co., Lrv., [1926] 
Ch. 101; 95 L. J. Oh. to; 134 LL. T. 207; 
42 T. LR. 45; 70 Sol. Jo. 108; (1025) B. & 
CG. R. 233, C, A. 

Annotations —Refd. Ite Profits & Income Inace, (192% 
1 Ch. 262; 2& City Lquitable Fire Insurance Co., (1930) 
Ch 293; fee Fenton, Ac 7. Fenton Textile Assocn. (1940), 
99 L. J. Ch. 38 








ees 


Part Vil.—-Unregistered Companies. 
7650. Add. Annotation :—Refd. sa gts Liability Assce. v. Sedgwick Collins (1926), 


L. J. 


ee ee ~_— —= 





expedient that the 
the ot.—MUIRHEAD | to income derived from the endow- 





K. B. 1015. 


-_ ae —_— _ -—— —: 


nership should }| memberw of the society In addition 


: 7 . | be wound up b 
= gst oot Under Com- | y" ‘Bontanp, (1925) 8. C. 474.— | ment fund, further facome was pro- 


J] —— The 


panies 
general partner in a ttre partner- 


ship consisting of two members pre- 
sented a petition for the winding up 
of the partnership by the ct. & for the 
appointment of a liquidator :—Held: | Benevolent sorrety. 


although 1t was competent for the ct. | directors instituted 


to appoint a judicial factor to wind up |} benevolent goctet. 
registered 


& limited partnershi 
of parties show 

to the liability of the limited partner 
were likely to arise, & it was more 


the averments nder 


PART VII. SECT. 2, SUB-SECT. 2.—A. | to the society, which were d 


vided, in terma of the constitution, by 


the meimnbera paying smal! weekly bhatdar 


from their wages, & by the co. paying 


7658 1. ** Unregistered company” | an equal amount. Tho membern & 


A ca & its 

their dependants were reapectively 
& endowed & | entitied to sickness & death benettts 
The management wae vested In a coin 


. u Friend] Societies : 
aa that castles ad | Att, 1896, & made ita a ation in | mittee which was elected by th: 


members in annual genera! meetine 


the contract of emplpyment of it | The co, having been bought up by 4 
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Cases 7723a—8459. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part VIIl—Cost-Book Companies and Mining Companies 
in the Stannaries. 





7728a. —— ——.]—COURTEIS v. JOHNSON 
ee cited 10 Exch. 242,n.; 156 E. R. 


iacaaee :—Reid. Watson v. Spratiey (1854), 10 Exch. 222. 
7726. Add. Annotations :—Refd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. Mentd. 


Prager v. Blatspiel Stamp & Heacock, [1924] 
1 K. B. 566. 


7787. Add. Annotation :—As to (2) Consd. Spencer 
rae Ashworth Partington, [1925] 1 K. B. 


Part IX.-—Statutory Companies for Public Purposes. 


7862. Add. Annotations :—As to (1) Consd. Witham 
Outfall Board v. Boston Corpn. (1926), 136 
L. T. 756. Generally, Mentd. Musical Per- 
fomners’ Protection Assocn., Ltd. v. British 
A ra Pictures, Ltd. (1930), 46 
TT. de ° 8h. 


8045. Add. Annotations :—Distd. Aylott v. West 
iam Corpn., Sisson v. Same (1926), 95 
L. J. Ch. 583. Refd. Dennerley v. Prestwich 
0. D.C. (1929), 141 L. T. 602; Royal Trust 
Co. v. A.-G. for Alberta (1929), 46 T. L. R. 25. 


8126. Add. Annotation :—As to (2) nrefd. Cetter 
v. National Union of Seamen [1929] Ch. 58. 


8129. Add. Annotation :—Refd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 205. 


8176. Add. Annotation :—Refd. British Insulated 
& Llelsby Cables v. Atherton, [1026] A. C. 205. 


8225. Add. Annotation :—Consd. Hartland v. Dig- 
gines (1924), 41 T. L. It. 131. 


8243. Add. Annotation :—Refd. British Insulated 
& Helbby Cables v. Atherton, [1926] A. C. 205. 


8246. Add. Annotation :—Refd. Morris v. Harris, 
[1027] A. C. 262. 


4dd. Annotation :-— Mentd. A.-Ci. 
(1930), 99 LL. #. Ch. 447. 


8802. Add. Annotation :—Distd. Garrard v. James, 
[1925] Ch. 616. 


8339. Add. Annotations :— oe 


8275. vt. Sharp 


Re 


Thomson, 





- om me 





larger concern, went out of business, 
& the Wives were eventually closed 
down, mead Hp meeting of the soalety 
was thereafter held, at which it was 
resolved to cease receiving contribu- 
tions & paying benefits. Subsequently 
certain officers of the society presented 
a petition for the winding up of the 
society as an * unregistered co.’ 
dield: the socicty was not o ** partner- 
ship, assoen,, or co.”” within Cos, Act, 
1908, Part VIIL., 8. 267, in respoct 
that ‘thero was no contractual relation 
between the members inéer se, &, 
accordingly, that it could not be wonnd 
up under the Act as an *‘ unregistered 
00.?— Re CALEDONIAN KMPLOYEES’ 
Nevo: SocrkTy, (1928) S. Cc. 
b oo re 


of 


1. L. 





b i. 


of two months 


PART VII. SECT. 2, SUB-SECT. 2.—D. 


7670 i. Assocudtion of less than acren 
members—.1t date of petition. }—Held : 
the ct. may under Cos. -Act, 8. 
order the winding up of an unre rinter red 
co. even if it is composed at 
of the application for its winding up, 
not more than 
INDIAN COMPANIES ACT, 1913 (1930), 
Rt. 8 Ran. 409.—IND 


PART IX. SECT. 8, SUB-SECT. 5.—B. 


Necessity for.)}—Where the 
directors of a railway oo. at one meeting 
made several calls, payable at aritervale 
from each other :—Held: 
| bad, for the calls cannot be made at loss 


4 


Thomson v. Allen, [1930] 1 Ch. 203. 
Wright v. Morgan, [1926] A. C. 788. 


8349. Add. Annotation :—Generally, Mentd. Puts- 
man v. Taylor, [1927] 1 K. B. 637. 


8361. Add. Annotation :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450. 


8365. Add. Annotation :—Consd. Garrard v. James, 
[1925] Ch. 616. 


8366. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank, [1928] 1 K. B. 48. 


8883. Add. Annotation : BT en ee Puts- 
man v. Taylor, [1927] 1 K. B. ¢ 


8389. Add. Annotation :—As to (1) hae Garrard 
v. James, [1925] Ch. 616. 


8412a. .}—Re Mrersty Ry. Co., GIBBS 
v. MERSEY Hy. Co. (1895), 11 T. L. It. 390. 


8444a. -]—A receiver & manager was 
appointed of the undertaking of a tram- 
ways CoO.— BARTLETT v. WEST METROPOLITAN 
TRAMWAYS Co., [1893] 3 Ch. 437 ; 63 L. J. Ch. 
208; 69 L. T. 560. 

Annotat —Dbtd. Marshall v. South Staffordshire Tram. 

Co., [1895] 2 Ch. 36. 

8458. Add. Arnotution :—Mentd. Aylott v. West 
Ham Corpn., Sisson v. West Ham Corpn. 
(1926), 90 J. P. 99. 


8459. Add. Annotation : — Mentd. 
Griffiths, [1924] 1 K. B. 941. 


Mentd. 














Everett v. 


oe Ca EO: a, 


& 
pald the first 
call thus made, & then transferred his 
shares, was not responsible for the 
subsequent calls thus Ulegally made.— 
MOORE wv. MCLAREN (1862), 11 C. P. 
534.—CAN. 


b ii. How calculated.}—Where 
calls on stock were to be made ‘ at 
periods of not less than three months’ 
interval,’’ & one call was made payable 
on Aug. 10, & another on Nov. 10 :— 
Heid: an interval of three months 
had not clapsed between the two calls, 
& that the second call was therefore 
bad. —StTapacona Fire & LIFE ye 
SURANCE Co. v. MACKENZIE (1878), 2 
Cc. P, 10.—CAN. 


intervals than two months; 
stochholder who had 


7], 
ec dato 


7 members.— 
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Vol. X.—Companies. Cases 8510—8548. 


Part Xil—Foreign Companies. 


8510. Add. Annotations :—Refd. Swedish Central 
Ry. v. Thompson, [1924] 2 K. B. 255; A.-G. 
v. Belilios, [1928] 1 K. B. 798. 


8512. Add. 
95 L. J. K. B. 1015. 


Annotation :—Retfd. 
Liability Assce. v. Sedgwick Collins (1926), 


» 
Employers 


8514. Add. Annotation :—Refd. Gilbert v. Gilbert 


Held: 


& Bougher (1927), 96 L. J. P. 137. 


8520. Add. Annotation :-—Refd. Midland Bank 1. 


I. R. Comrs., [1927] 2 K. B. 465. 


8523. For the portion of the paragraph in the 


original volume commencing with ‘' Held: ”’ 
substitute the following paragraph :— 


(1) upon the construction of the 
decrees of the Soviet QGovt., defts. had not 
proved that pltf. bank was dissolved or that 
the property in the bonds was no longer in 
the bank; (2) it was not open to defts. to 
raise by way of defence to the action the 
objection that the London branch manager 
had no authority to bring the action in the 
name of pitf. bank, but they ought to have 
moved to strike out the name of the bank as 
pitf.—Russian ComMMERCIAL & INDUSTRIAL 
Bank v. COMPTOIR D’ESCOMPTE DE MUL- 
HOOSE, [1925] A.C. 112; 93 L. J. K. B. 1098 ; 
132 L. fT. 99; 40 T. L. R. 837; 68 Sol. Jo. 
S41, H. L. 


Annotations -—As to (1) Apld, Emplo om Tey Asscee, 


vw. Sedgwick Collins (1926), 95 L . 


1015. As to 


(2) Folld. Banque [nternattonale do Comm ‘ree de Petro- 


grad» Goukassow, (1025) A.C 13%, 


Consd. The Jupite 


(No, 2), (1925] P. 69; The Tupiter (No. $9 (1927), 1387 LT. 


we 3. 


Distd. FV age v. Scottish LIusce Corpn. (1929), 95 


o Oh e e @ 


8524. For the paragraph in the original volume 


substitute the following paragraph :— 


office in Petrograd & a branch in Pary had, 
through its Paris branch, a senes of financial 


transactions with a customer as the result | 


of which the customer was largely indebted 
to the bank. In 1920 the Paris manager 


brought an action in the name of the bank 


against the customer to recover the amount 
of the debt. Deft. pleaded that by virtue 
of the nationalisation of the Russian banks 
under decrees of the Soviet Govt. pitf. bank 
had ceased to exist, & that no one had autho- 
rity to sue in the name of the bank :—Held: 
the case was governed by Hussian Commercial 
& Industrial Bank v. Comptoir d’ Escomple de 
Mulhouse, No. 8523, ante, & the defence 
failed.—-BANQUE INTERNATIONALE DE CoM- 


—-e 


PART X. SECT. 6. 

sb. Effect of dct respecting Capacity 
of Companies, 1917 (c. 12). J—The above 
Act deals only with the capacity of cos. 
to exercise their powers, & does not 
enlarge the powers themselves.—Zte 
NORTO WESTERN TRU? Co., Ez p. 
PuRE OIL Co., LTp. (MAN.), [1926] 1 
D. L. R 689: (1926) 1 W. W. R. 426; 
35 Man, L. Rn. 433.—CAN. 


PART XII. SECT. 4. 
t. (top of p. 1200). Read now ‘‘w.” 


w (p. 1200) i. - Company holding 
no licence in mortmain.}—~—An insurance 
co., incorporated in a foreign State & 
holding no licence under Outario 
Mortmain & Charitable Uses Act, but 
Lagisitccuon ad authorised to do business 
in Ontario, appliei to be registered as 
the transferee of a charge upon land :— 





| 


| 
| 


| 
| 


Held: the co. 
reguitered without any 


as to proceedings that might be taken 
under that Act or any other Act 


MERCE DE PETROGRAD v. GOUKASSOW. [1025] 
A. ©. 150; 98 L. J. K. B. 108453 182 1. T. 
116; 40 T. L. R. 837; 68 Sol. Jo. 811, 


Il. Ll. 
Annotation —Rekd. The Jupiter (No. 3) (1087), 1o7 L. T. 


abadate 


8527a. —— 





Whether company in existence.) 
—A Russian insurance co., having its prin- 
cipal office in Petrograd & a branch office in 
London, in accordance with 1908 Act, s. 274, 
filed with the registrar the name of C. as its 
authorised representative to accept service 
of process on its behalf. By a series of 
decrees passed in 1918 the Soviet Covt. 
yurported to put all insurance cos. in Russia 
into liquidation & to appropnmate their pro- 
perty. In the spring of 1923 C. sent a notico 
to the registrar that the co. which he repre- 
sented had ceased to exist, & at his request 
this notice was placed upon the file. In the 
summer of the same year resps. brought an 
action against the co. by specially indorsed 
writ for payment of a sum of money claimed 
to be due to them in respect of certain in- 
surance transactions. ‘The writ was served 
upon (C., who protested that he had no power 
to act for the co., & judgment was signed in 
default of appearance :— Held: (1) at the 
date of the writ the co. had not ceased to 
exist by virtue of the decrees of the Sovict 
Govt. ; (2) the service of the writ on (. was 
valid 3; (3) the co. by putting on the file the 
name of a person authorised to accept nervice 
of process on ity behalf agreed to subuut to 
the jurisdiction of the ct., & it must be 
assumed that the Russian Govt. would, 
according to the comuby of nations, recognise 
the judgment as effective, — MMPLOYERS’ 
LIABILITY ASSURANCE Corpn. 0 SLDGWICK 
COLLINS & Co., (1927) A. CO.95 3 95 5. KB. 
1lOlo, 42 TT. I. Re. T4053 sub nom. SEVGWICK 
CoLuns & Co., Tap. v. Rossta 

Co. OF Prrnoarap, 186 L. TT. 72, Uf. L.3 
affg. S.C. sub nom. SEVGWICK COLLINS é5 Co. 
v. Rossia INSURANCE CO. OF PRrRoGran, 
[1926] 1 kK. Bod, GA. 


| Annotations --As to (1) Refd. burst Russian Insce.v. London 
& Lancashtre Ensee, [1929] Ch. 2g. 

sabaticns. Mradtag Co., (1927) 1 Ch. 495. 
‘The Jupiter (No. 3),1927), 137 LT. 333, 


' 8542. Add. Annulation:—Refd. Sedgwick Collins 


als to (3) Apld. 
Generally, Retd. 


v. Rossia Insec. of Petrograd, (1026) LW. B. 1. 


8543. Add. Annolalion :—Refd. Sedgwick Collins 


Rossia Insce. of Petrograd (1925), 133 
L. T. 808. 


was entitled to be} the petition of a Canadian creditor, 


of the Nauldator 
the ct. an 
e winding up 


with the consent 
previously appointed ay 
scotland, as ancillary to th 


qualification 


affecting the holding of land by corpns. proceedings = there Held s wo valid 

—Kte NEW YORE LIifk INSURANCE Cu, order.- te SCO PLis CANADIAN 

(1924), 55 O. L. R. 408.—CAN. ASBIRIOS Co., AILIN tT HLASsON 
a (p. 1200) i. —— —— surden of (1890), 18 8. C. It. 667 CAN. 

proof of status to carry on business. }— e li, ——~ -- -~— ] Where a 

LA SALLE EXTENSION UNIVERSITY —~ winding-up order had been made in 


i pal ea {1926} 3 W. W. R. 


474.—CA 


c. (p.1202). Add “‘ revad. 56 8. C. R. 
539.” 


PART XII. SECT. 8, SUB-SECT. 1. 
——- J—A windIug-up 
order by a Canadian ct. in the matter , 


business in 
Ape yoy jing debts | D. L. R. 289; (1987] 2W WR 


order was made on 








el. 


of a 
Canada, & bavin 
in Canada, whic 
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england egainst an Luglish co. prior 
to the making of a Canadian winding- 
up order Held a double tauida- 
tion phould be avoided, by treating the 
dutics of the Canadian Uquidator as 
aucilary to the English winding tip 
proceedings.-. He NationaAL Biwi 
ABST RANCE Co., Lbrp., PACIEIC Gud a 
EAs BERN Ry. Cyo.’a Cane, [152 


36 Man. L. K. 549.—CAN. 


Cases 85'71—8633. ENGLISH AND Emprre Diaest SuPPLEMENT. 


Part XII!.—Illegal Companies. 


8571. Add. Annotations :—Refd. Re Prevost, 8582. Add. Annotation :—Refd. Greenberg v. 


Lloyds Bank v. Barclays Bank, [1930] 2 Ch. Cooperstein, [1926] Oh. 657. 
383° Mentd. Gottliffe v. Edelston, [1930] 2 85838. Add. Annotation :—Refd. Greenberg v. 
K. B. 378. Cooperstein, [1926] Oh. 657. 
8576a. ——.]—HARVEY v. COLLETT (1846), 15 98587. Add. Annoiationes :—Refd. reg acre 
Sim. 382; 4 Ry. & Can. Cas. 387; 15 Assce. v. IJ. R. Comrs., [1926] A. CO. 281; 
L. J. Ch. 376 ; 10 Tar. 608; 60 EB. R. 646. Grecnbers v. Oooperstein, [1926] on. 657 ; 
Annotation :—Refd. Stewart v. Austin (1866), 36 L. J. Ch. Thomas v. Evans, Jones v. South-Weat 
162. Lancashire Coal Owners’ Assocn. (1926), 135 
8581a. ——— Action against treasurer & secretary lL. T. 678. ede Brighton College v. Mar- 
—Illegality will not prevent account.}— riott, [1925] 1 K. B. 8312; Re United General 
GREENBERG v. COOPERSTEIN, No. 272a, ante. Commercial Insce. Corpn., {1927} 2 Ch. 51. 


Part XIV.—Companies under Private Acts. 


8595a. ——— Name of member omitted from POLIS & nee MAUSOLEUM Co. (1857), 
memortal of names of members—Deed not 6W.R. 1 


executed.}—Scotr v. BERKELEY (1847), 3 — 
©. B. 928; 6 Ry. & Can. Cas, 51; 16 , 8631. Add. Armotation : Mentd. Harnett v. Bond, 


aj 


0. P. 107; 8 L. T. O. 8, 389; 11 Jur. 242; [1024)2 K. B 
136 KE. R. 871. 8683. mes te ee aay ane ercny a Lote 
— 1876 .P. Dz. pool) v. Barclays 1 ‘ : 
Arora lin vote ora ron oe rf 8 Re South Refd. Liggett (Liverpool) v. Barclays Bank. 
London Fish Market Co , Plimsoll’s Re D258) Fa 0 92. [1928] 1 K. B. 48. Mentd. Deuthar ». Gas 
8621a. -]—BROWNE v. LONDON NECRO- Light & Coke Co., [1925] A. C. 691. 








PART XIV. SECT. 2, SUB-SECT. 3. 
ad. Subscription books—Oondatrions as to. —MARMOKA FouNDn): Co v. MURNEY (1850), 1 C. P. 29.— CAN. 
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Vol. XI.—Cases 18—693, 


COMMONS AND RIGHTS OF COMMON. 


Nors.—As to commons & rights of common after 1925, see Law of Property Act, 1925 (c. 


20), 


ss. 198, 194 


Part I!—Different Kinds of Rights of Common. 


Add. Annotation :—As to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 812. 

144. Add. Annotation :—Mentd. Back v. Daniels 
(1924), 69 Sol. Jo. 160. 


18. 


Part V.—Right 


828. Add. Annotation :—Consd. Hodgson v. Mc- 
Creagh (1923), 93 L. J. Ch. 339. 


823a. In demesne land—Is warren in gross.| 
—Deft., lord of the manor of B., claimed 
sporting rights over pltis.’ freehold farms 
the manor, basing his claim on a 
frapahine of free warren appurtenant to tho 
manor granted by the Crown to J., in 1301 ; 
alternatively, on a lost grant, presumed from 
immemorial user :—Held: the grant to J. 
in 1301 was of a franchise in gross, & even if 
not in gross, it would have passed by J.’s 
subsequent alienation of the land, or become 
«a franchise in gross by J.’s reserving the 
franchise upon the occasion of that aliena- 
tion; there was therefore no title in deft. 
by the grant of the manof, & there was no 





224. Add. Annotations :~—Generally, Mentd. Verge 
v. Somerville, es A. ©. 496; Be Gwyon, 
Public Trustee 7. A.-G, (1929), 40 T.L. R. 96. 

226. Add. Annotation ida to (2) Refd. Hodgson v. 
McOreagh (1923), 92 L. J. Ch. 426. 


of Free Warren. 


evidence supporting his claim by prescription 
to the presumption of a lost grant.—Hopason 
v. McOrgraaca (1923), 93 L. J. Oh. 339; 181 
I. T. 340; 40 T. L. R. 10; 68 Sol. Jo. 58, 
C. A. 

829. Add. Amnofation:—Refd. Hodgson v. Me- 
Creagh (1923), 93 L. J. Ch. 339. 

339. Add. Annotation : ~Gencrally, Mentd. 
Fayernes, {1926) P. 185. 

847, Add. Annotation :—Consd. Hodgson v. 
Creagh (1923), 93 L. J. Oh. $39. 

347a. Alienation reserving franchise of free warren.] 
—Honason v. McORBAGH, No. 32d8a, ante. 

349a. —— By alienation of soll —Although soil 
reacquired.| —R. v. SHIKLAND (1314), Y. B. 
6 & 7 Kdw. 2, VITE. Sel. Soc. (Vol. TIL, 
Kyre of Kent) TRL. 


The 


Me- 


Part VIl.—Creation and Proof of Rights of Common. 


Add. Annotations :—Cenerally, Mentd. Vorge 
v. Somerville, [1924] A. C. 496; Re CGiwyon, 
Public Trustee v. A.-G., (1930 ’ Ch. 255. 


366. 


452. Add. Annotations :—Refd. Green». Matthews 
A Co, (19380), 16 TL 1. R. 206. Mentd. Hulloy v. 
Silversprings Bleaching Co., [1922] 2 Ch. 268. 


Part VIIl.—Acquisition of Gommons under Compulsory 
Powers. 


554. Add. Annotation :—Mentd. British Thomson-Houston Co. v. British Insulated & Helsby Cables, 


[1924] 2 Ch. 160. 


Part IX.—Rights, Remedies and Liabilities of Lord of 


Manor as Owner of Soil. 
640. Add. Annotation :—Mentd. Weber v. Birkett, [1925] 1 K. B. 720. 


Part X.—Rights and Remedies of Commoners. 


693. Add. Annotation :—Moentd. Hardie & Lane v. Chiltern (192 


7); 06 L. J. K. B. 173. 


427 


Cases 884—1089. 


ENGLISH AND Emprre Diarst SUPPLEMENT. 


Part XIll—Inclosure of Gommons and Common Fields. 


884. .tdd. Annotation :—Refd. 
(1980), 99 1. J. K. B. 587. 


886. Add. Annotation :—Refd. Back v. Daniels, 
[1925] 1 K. B. 526. 


Add. Annotations :—As to (4) Refd. Consett 

Industrial & Provident Soc. v. Consett Iron 

Co., (1922]2 Ch. 135. As lo (5) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron | 
Co., [1922] 2 Ch. 185. 


Add. Annotation :—As to (1) Consd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Co., [1922] 2 Ch. 135. 


Add. Annotation :—Consd. Consett Industrial 
& Provident Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. 

Add. Citation :— [1922] 2 Ch. 187, n. 

Add. Annolation:—Folld. Consett Indus- 
trial & Provident Soc. v. Consett Iron Co., 
{1922] 2 Ch. 135. 

For the paragraph in the original volume 
substitute the following paragraph :— 

— —— ——- —— ——.]—By the Lanchester 
Inclosure Act, 1773, the moors & commons 
of the manor of Lanchester, Durham, were 
divided & allotted. The Act provided that 
the lord of the manor & his assigns should 
have, hold & enjoy all mines & minerals 
within & under the allotments, with full & 
{reo hberty of searching for, draining, winning 
& working the mines & mincrals by any ways 
or means then in use or thereafter to be | 
invented as fully & freely as he might or 
could have had, held, used & enjoyed the 
samo in case that Act had not been made 
without paying any damages or making any 
patisfaction tor so doing; & also that the 
annual rental of a certain allotment to the 
justices should be applied in or towards the 
compensation of those allottces whose allot- 
ments were damnified by the exercise of the 
lord’s mining rights, & that any deficiency 
should be made up by means of a rate levied 
upon all the allottees :—Held: (1) the case 
was governed by the decision of the Ct. of 
Appeal in Consett Waterworks Co. v. Ititson, 
No. 901, ante, which was a decision on the 
identical question arising on the construction 
of the sane Act & in the same circumstances, 
& although the reasoning upon which that 
decision was founded had been disapproved 
of by the House of Lords in Bullerknowle 
Colliery Co. v. Bishop Auckland Industrial | 
Co., No. 905, post, the decision itself had not | 
been overruled & was therefore binding upon 
the ct., & defts. had a right to work the mines | 
so as to let down the surface of the land 
without paying damages or making any | 
compensation to pltfs.; (2) (Younarr, LJ.) 
the decision at which the Ct. of Appeal had 
felt itself compelled to arrive in deference to 


Peech uv. Best 


893. 


899. 


900. 


901. 


authority binding upon it might quite well 

have been reached on the construction of the 

Act itself apart altogether from the decision 

by which it was bound.—CoNsETr INDUS- 

TRIAL & PROVIDENT Society, LrTp. v. 

ConseTr Iron Co., [1922] 2 Ch. 135; 91 

L. J. Ch. 680; 127 L. T. 383; 38 T. L. R. 

584; 66 Sol. Jo. 452, O. A. 

Add. Annotation :—Consd. Consett Indus- 

trial & Provident Soc. v. Consett [ron Co., 

{1922} 2 Ch. 135. 

Add. Annotation: —Consd. Consett Indus- 

trial & Provident Soc. v. Consett Iron Co., 

[1922] 2 Ch. 135. 

Add. Annotations :—As to (2) Consd. Consctt 

Industrial & Provident Soc. v. Consett Iron 

Co., [1922] 2 Ch. 135. <As to (8) Consd. 

Consett Industrial & Provident Soc. v. 

Consett Iron Co., [1922] 2 Ch. 135. 

Add. Annotation :—As to (2) Consd. Consctt 

Industrial & Provident Soc. v. Consett Iron 

Co., [1922] 2 Ch. 135. 

Add. Annotation :—Refd. Taylor v. British 

Legal Life Assce., [1925] Ch. 395. 

939a. As to fences—Power to direct maintenance. } 
—Notwithstanding the omission from In- 
closure Act, 1836 (c. 115), of an express power 
for the comrs. to direct the repair & mainten- 
ance of fences, the erection of which by the 
respective allottees of Jand that Act empowers 
them to direct, such a power is nevertheless 
conferred upon them by the Act by implica- 
tion.—Q(ARNET?T v. Pratr, [1926] Ch. 897; 
ee J. Ch. 453; 135 L. T. 4713 70 Sol. Jo. 
ee ° 

942a. Trespass—-Power to maintain—Interference 
with stake.}] —Drivor ve. Stpson (1515), 8 
Taunt. 614, n.; 2 Moore, C. P. 682, n. 5° 129 
kK. R. 623 

-Lnnofition :—Distd. Newcastle vr. Clark (1818), 2 

C. PL 666, 


953. Add. Annotations :—Mentd. R. v. [slectricity 
Comrs., Fz p. London Electricity Joint Com- 
mittee, [1924] 1 K. B. 1713; Rov. Mamister of 
Health, Le p. Yaffe, (1980) 2 Ix. Bes. 

985. Add. Annolations :—Generally, Mentd. R. v. 
Nat Bell Liquors, [1922] 2 A. C. 128; KR. v. 
lancolnshire JJ., Fa p. Brett, [1926] 2 K. B. 
192; Palmer v. Crone, (1927] 1 K. LB. Su}. 

1009. Add. Annotalion :—Mentd. Leyton U. D.C. 
v. Wilkinson, [1927] 1 K. B. 853. 

1018. Add. Annotation :—Generally, Mentd. White 
v. Williams, [1922] 1 K. B. 727. 

1016. Add. Annotation :—Mentd. Iulley v. Silver- 
springs Bleaching Co., [1922] 2 Ch. 268; 
Green v. Matthews & Co. (1080), fa T. L. RR. 
206. 

1023. Add. Annotation :-—As to (1) Refd. Consett 
Industrial & Provident Soc. v. Consett Iron 
Oo., [1922] 2 Ch. 135. 


905. 


906. 


909. 


911. 


913. 


Moore, 


Part XIV.- -Regulation of Commons. 


1089. After this case add ‘‘—— Injunction to | 
restrain promotion—Scheme inconsistent with | 


prior conveyance.] — See Inguncrivn, Vol 
XXVIIL., pp. 469, 470, No. 789.” 
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4. 


5. 
7. 


28. 


86. 
48. 


56. 
62a. 


67. 
88. 


PART Il. SECT. 2, SUB-SECT. 1. 


sa. 
more conventent occupation "' of tuilding 
—Municipal Act, 
DistRicr CORPN. 
67 D. L. R. 794; 28 B.C. R. 


e 
e 


CAN 


m i, 
kr. S. B. C., 1911 - 
of contract by Minister of Public Works.} 
—A contract made by the Minister for 
the purchase of land for a public pur- 


Vol. XJ.—Cases 4—116a. 


COMPULSORY PURCHASE OF LAND AND 
COMPENSATION. 


Part 1—Compulsory Powers over Land. 


Add. Annotations :—As to (2) Distd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. Refd. York Corpn. 
v. Leetham, [1924] 1 Ch. 557. . 


Add. Annotation :—Mentd. Edwards v. A.-G. 19, 
. 4. 


for Canada (1929), 46 T. L. R 
Add. Annotations :—As to (3) Refd. Bourne- 


mouth-Swanage Motor Road & Ferry (Co. 
v Harvey, {1929} 1 Ch. 686: Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 633. 


Add Annotation: —Refd. BR. v. Wectricity 
Comrs., Ex p. London Electricity Joint Com 
mittee Co., [1921] 1 K. B. 171. 


Part Il.—Conditions attached to the Powers. 


Add. Annotations :—As to (2) Consd. Rocking- 
ham Sisters of Charity v. R., [1922] 2 A. ©. 
315. Refd. Manchester Corpn. v. Farnworth 
(1929), 46 T. T. R. 85. 

wldd. Annotation: Generally, Mentd. Peech 
7 Best (1930), 90 L. J. K. B. 537, 

Add. Annotations :—Mentd. Farnworth vv. 
Manchester Corpn., [1929] 1 IKK. HB. 538; 
Bournemouth-Swanage Motor Road & Fer 
Co. v. Harvey & Sons, [1930] A.C. 540. 
Add. Annotation :—Refd. S. HE. Ry. v. 
Cooper, [1924] 1 Ch, 211. 

}—The Board of the Railway Comrs. 
for Canada made an order directing a railway 
co. to construct a subway so that, owing to 
the increased traffic the existing roadway 
should be lowered & pass under the railway 
instead of crossing it on the level, & ordering 
that detailed plans be filed for the approval 
of the chief engineer of the Board :— Held: 
(1) the subway was not part of the under- 
taking of the railway, so as to enable the co. 
to take possession of land under Expropriation 
Act, R. S. ©., 1906 (c. 143), for the purpose 
of the railway proper, & the lowered road 
still remained part of the road belonging to 
the municipality ; (2) detailed plans must be 
detailed plans of what was actually lodged 
as the general plan, & it was not within the 
liberty of the co. to enlarge the scope of the 
original plan & provide for a new access to 
the subway & the taking of land. Detailed 
plans were only to show the precise way in 
which the construction was to be made.— 
BoLanp v. CANADIAN NATIONAL Ry. Co., 
[1927] A. C. 198; 95 L. J. P. ©. 200; 136 
L. T. 197, P. C. 

Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K, B. 533. 

Add. Annotations :—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey, 





Land in use “otherwise for sutho 
325.}—SURREY 


(1920), 
321.— 


v. CAINE to an order 


tic Works  Aet, 
(ec 189)}—Validtly 
to the propriet 
priation the 


by an 


~ —-—— 


91. 


99a. ae 


(1920) 1 Ch. 686; Farnworth v. Manchester 
Corpn., [1929] 1 Ik. 1. 533. 

Add. Annotations :-—Refd. Conron v. LC. C., 
[1922] 2 Ch. 283 ; Roberts v. Hopwood, [1925] 
A. ©. 578. Mentd. Short v. Poole Corpn. 
(1925), 42 T. L. R. 107. 


98. Add. Annolation :— Refd. Conron v. I. CO. C., 


{1922} 2 Ch. 283. 
Subway.] — BoLann 1. 
NATIONAT. Ry. Co., No. 62a, ante. 


CANADIAN 


109. Add. Annotation :—-As to (1) Refd. Conron v. 


_L. CG. C., [1922] 2 Ch. 283. 


110. Add. Armnotation :-—Refd. Conron v. 1. C. (., 


116a. 


pose does not bind the Crown unless 
the acquisition of ae land has been 


—Mackay v. A.-G. FO 

COLUMBIa, [1922] 1 A. C. 
m fi, ——— Ezpropriatiwn Act, 1906 

(ec. 143)}—Diserelion of Minister J—As 


nister is the sole Judge 
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er in Council, 
of a resolution in Counc) amounting 
even if the contract 1s 
sealed with the seal of tho Department. 


(1922) 2 Ch. 283. 


111. Add. Annotation :-—As to (1) Refd. Conron v. 


L. C. C., [1922] 2 Ch. 283. 


118. Add. Annotation :—Mentd. Roberts v. Hop- 


wood, [1925] A. C. 578. 


114. Add. Annotation :—Refd. Conron v. I. C. C., 


[1922] 2 Ch. 283. 


116. Add. Annotation :— Refd. Sydney Municipal 


Council v. Campbell, {1925} A. C. 338. 


Land not bon& fide intended to be taken 
for purpose.}—Applts. had statutory power 
to acquire compulsorily land required for the 
purpose of making or extending streets, also 
and required for “ carrying out improve- 
ments in or remodelling any portion of the 
city.’ In connection with the extension of a 
street, they resolved to acquire resps.’ land 
for the latter purpose. They had previously 
been restrained from acquiring the land for 
the extension, on the ground that it was not 
pie f required for that purpose, but that its 
purchase was desired because of its probable 
increase in value. No plan for improving 
or remodelling the area was considered or 
proposed, & evidence as to proceedings in the 
council showed that applts. were endeavour- 
ing to give a new form to the transaction 





& the ct. has no jurisdiction to inter- 
fere with his discretion.—KH. v. IMPERIAL 
BANK OF Canaba, [1923] 3 D. L. RK 
345.—CAN. 


PART II. SECT. 3, SUB-SECT, 3.— 
& BRITISH B. (a). 
457.—CAN. 


sd. Lund taken Jor bellaese Torun, 


Viaduct — What applicable} - 
CANADIAN NATIONAL Ky (vo 1+. 
& neceasity of expro- TOKONTO Inon Works, (1926) [.¢h 


C. R. 133.—CAN, 


Cases 116a—155. 


138a. 


168. wtdd. 


PART Ill. SECT. 1, SUB-SECT. 2.—A. 


for a 
highway under Municipal Aot, s. 362, 
& cowpensation is awarded to the 
registered owner, the municipal corpn. 
cannot refuse payment to the registered 


CopVILLE (1907), 5 W. L. R. 140; 
6 5 


oi. 
Crown expropriated the right to flood 
proporty which belonged to V., who 
subsequently sold to 
V.’ar 
from 
by flooding & expropriation :—Held: 


previously decided upon, rather than con- 
sidering whether resps.’ land was required 
for improving or remodelling :—Held: the 
evidence sustained the lower ct.’s conclusion 
of fact that applte. —s ae coats 
powers for a purpose ering from those 
specified by the statute, & they had rightly 
been restrained from acquiring resps.’ land.— 
SypNEY Municipal COUNCIL v. CAMPBELL, 
(1925) A. O. 388; 133 L. T. 63; sub nom. 
SYDNEY MUNICIPAL COUNCIL v. CAMPBELL, 
Same v. Huauss Motor Smrvics, Lrp., 94 
Th J. P. C. 65, Pp. CO. 


116b. Whether land required—Right of local 


authority to decide. |]—A local authority which 
has acquired land under its statutory powers 
must, acting in good faith, be the sole judge, 
under either Public Health Act, 1875 (c. 55), 
s. 175, or Public Health Acts Amendment 
Act, 1907 (c. 53), 8. 95, of whether the land is 
‘‘not required ” or ‘‘ not required for the 
purposes for which it has been acquired.” — 
A.-G. v. MANCHESTER CORPN. (1980), 46 
T. L. R. 620; 28 L. G. R. 634. 


120. Add. Annotation :—Mentd. Busby v. Avg- 


herino, [1928] A. C. 290. 


126. Add. Annotation :—Refd. Conron v. L. O. C., 


(1922) 2 Oh. 283. 


129. Add. Annotation :—Refd. Manchester Corpn. 


v. Farnworth (1929), 46 'T. L. WR. 85. 

For pleasure gardens & street widening 
—Part used for pleasure garden —May be 
subsequently used for street videning.|—A 
local authority bought land in 1896 for the 
purposes of : (1) street widening ; (2) making 
new streets; (3) providing public walks & 
pleasure gardens. Tho land was conveyed 
to the local authority for the purposes 
authorised by the Public Health Acts, A 
plan & specifications were submitted to the 
Local Government Board, & subsequently 
the scheme was carried out in accordance 
with the plan & specifications. The pleasure 
gardens were surrounded by railings, & were 
not dedicated or open to the public. In 





134. 
135. 
136. 
139. 


142. 


143. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


1927 the local authority resolved to utilise one 
of the pleasure unds for the purpose of 
street widening & providing a parking place 
for motor cars. Objections were raised by 
some of the occupiers of adjoining premises, 
& an action was brought to restrain the local 
authority from carrying out their resolution : 
—Held: as one of the purposes for which 
the land was acquired was street widening, 
the local authority was not acting ultra vires 
in using part of the pleasure gardens for that 
purpose.—A.-G. v. SUNDERLAND CORPN., 
[1929] 2 Ch. 486; 45 T. L. R. 618; 93 
J. P. Jo. 480; affd., [1930] 1 Ch. 168, C. A. 


Add. Annotation :—Consd. A.-G. v. Sunder- 
land Corpn. (1929), 142 L. T. 61. 


Add. Annotation :—As to (1) Distd. A.-G. v. 
Sunderland Corpn. (1929), 46 T. L. R. 10. 
Add. Annotation :—Distd. A.-G. v. Sunderland 
Corpn. (1929), 46 T. L. R. 10. 

Add. Annotations :—As to (1) Distd. 8S. E. Ry. 
v. Cooper, [1924] 1 Ch. 211. Consd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., {1926] A. O. 355. Refd. York Corpn. 
v. etham, [1924] 1 Oh. 557. Generally, 
Mentd. Brown v. Dagenham U. D. C., [1929] 
1 K. B. 787. 


140. Add. Annotations :—Generally, Refd. Aldridge 


v. Wright, [1929] 2 K. B. 117. Mentd. Long 
v. Gowlett, [1923] 2 Ch. 177. 

Add. Annotations :—Consd. Birkdale District 
Klectric Supply Co. v». Southport Corpn., 
[1926] A. O. 355. Refd. S. KE. Ry. ov. 
Cooper, [1924] 1 Oh. 211. 

Add. Annotations :—Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. Refd. York 
Corpn. v. Leetham, [1924] 1 Ch. 557; Birk- 
dale District Klectric Supply Co. v. South- 
port Corpn., [1920] A. U. 355. 


| 145. Add. Annotation:—Refd. Birkdale District 


146. 


Electric Supply Co. v. Southport Corpn., 
[1926] A. O. 355. 

Add, Annotation :—As to (4) Refd. 8S. E. Ry. 
v. Cooper, [1924] 1 Oh. 211. 


Part IIl—Principles of the Law of Compensation. 


Annotation: Refd. Peech wv. Best 


). 90. IK. B. 537 


H. 





49 i. Subsequent conveyance 
unregtstered.)—-1f a municipal corpn. to flood.— 
tukes expropriation p C. R, 76.—CAN. 








155. 


was entitled to recover compensa- 
tion for damages to hisland by flooding, 
& by the SapropHeLon of the easement 

.v. Hye (1921), 21 Exch. 


PART Lil. SECT. 1, SUB-SECT. 3.—A. 
186 ii. ———.]}—He Sootr & OeHaw 


Add. Annotations :—Mentd. Jackson  v. 
Simons, [1923] 1 Ch. 373; Chaplin v. Smith, 
[1926] 1. K. B. 198. 


become a burden instead of a benefit 
to their owners, they were entitled 
to be paid for the physical assets they 
png A material place 

ridges, culverts, ditches & parts of 
roads owned in fee.—Re OrTrrawa & 
GLOUCESTER HKoap Co. & COUNTY 
OF CaRLETON (1921), 69 D. L. R. 486; 
51 O. L. R. 467.—OAN. 


tuna} on we ecoume thet after ae Town (1922), 52 O. L. R. 504.—CAN. t (p. 124) ii, —— ——- ——.}_ Re 
sort varia: Panteglateted. =k pra 156 iil. .J—The right to receive NEw BRUNSWICK POWER CoMMISSION 
COWICHAN OCORPN. v. GORE-LANGTON, COmpensation for land taken depends & INGLEwoop PuLp & Parer Co. 
(1921) 3 W. W. R. 484.—CAN. upon the statute or order which (N. B.), (1927) 3 D. L. R., 967.—CAN. 
. ; authorises the taking, é& upon the 1(p. 124)1. ——~ Conflicting evidence.]} 
149 fii, Unies right to com- terms of such statute or order will —R. v. ARcHER, [19295] 3 D. L. R. 
pensation reserved by vendor.])—Re depend the basis upon which the com- $55; [1925] 8. O. R. 684.—CAN. 
ensation is to be assessed. 


Man, L. R. 426.— CAN 
After expropriation. }—-The 





. together with 
ht to recover the compensation 
e Crown for al] damages caused 





OWELL & TORONTO CORPN. 
D. L. R. 796; 66 0. L. R. 541.—C 


& county corpn. e 
toll roads Held 
owner & not to the taker was the 

upon which the compensation should 
be awarded, & while the roads had 
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—e 1 (p. 194) 1, —— ——. }+Where the 
Saad a evidence of ex witnesses as 
neither 


value is conflicting, the 

-}~Where arbitrators nor the ct. should endeavour 
xpropriated certain to arrive at the true result bY ““ averag- 
: the value to the ing of witnesses,’ or “ epi tting the 
basie difference.”—-Re LENNOX TORONTO 


BoaRD oF EpucaTIOn (1926), 58 
0. L. R. 427.—CAN. 


160. Aad. Citation s—eub nom. R. v. MIDLAND, ETc. 
Ry. Co., Ez. p. BRownN, 8 Poe 8. 456. 


Add. Annotation :—Refd. 
Cooper, (1924] 1 Oh. 211. 


169. Add. Annotations :—-As to (2) Refd. Swift v. 
Board of Trade, [1925] A. ee : Swift v. 


Board of Trade, [1926] 2 K. 








ce re eet ee ree err: 


1 (p. 124) iii. ——~ ——. +} While the 
“ averaging of witnesses ”’ or “‘ splitting 
the difference * is an improper way of 
reaching an award, some d tion & 
freedom may nev ess be allowed 
the arbitrators; they ure bound to 
exercise their judicial functions in 
dealing with the evidence.—WINNIPEG 
Croas, (192733 D. L. R. 107233 (1937) 
W. Ww. R, 644; 37 Man. lL. R. 40.— 


San CHIEN v. SEORETARY OF STATE FOR 
Inpra In Oooncit & OOLLECTOR OF 


IND. 


o (p. 125) 1. ——- —— Haquivalent to 
value to owner }—-The market value of 
the land acquired is the price that the 
owner willing, & not obliged, to sell 
might reasonably expect from a willing 

urchaser. There fs no _ difference 
netween the term “ value to the owner ”’ 
as used in the Land Clauses Act, in 
England, & the expression ‘ market 
value’ as used in Land Acquisition 
Act, a. 23.—SWARNA MANJURI DaSssI 
vy. SUCRETARY OF STATE FOR INDIA 
(1927), 1. L. nr. 55 Calc. 994.— IND. 

k (p. 125) 3. .}—Where 
by reason of expropriation by the 
Crown the owners of the property 
taken suffer matorlally & are put to 
great trouble in moving, & the site 
50 taken was most advantageous & 
it took several years of negotiat 
before they wore able to find a new 
suitable place for their operation, 
the ct. should add ton per cent. to the 
fair market value of the propery 
taken, for contingent loascs incon: 
veniences, in fixing the compensation. 
—lt. ». RovaL Nova ScoTiaA YaouT 
SQUADRON (1921), 21 Exch. C. R. 160. 
—OAN. 


k (p. 125) ii. ——-———. +e 
TORRANCE & PROVINCE OF ONTARIO, 
Re Nositzr & PROVINCE OF ONTARIO, 
Re PARKDALE BOULEVARD, LYD. & 
PROVINCE OF ONTARIO, parted ka D.L. R. 
11386: 62 0. L. R. 325.—OAN. 

k (p. 125) il. i: 
There is no foundation for the view 
that the “‘ allowance for disturbance ”’ 
usually added in awards to the value 
found is arbitarily fixed at ten per cent. ; 
an award of six cer cent. may be ample, 
—~Re LENNOX TORONTO BOARD OF 
REGcATiON (1926), 68 O. L. R. 427.— 


k (p. 125) iv. 


». 
4 
































—- ————, J—ANn 
* allowance for disturbance,” the 
amount thereof, seem to be in the 
discretion of the arbitrators.—WINNI- 
PEG o. Cross, (1927) 3 D. L. R. 1072; 
peat 2 W. W. R. 644; 37 Man. L. RB. 
40.—CAN, 

k (p. 125) ——oe oor -}-—-R. 
1914), 15 Exch. C. R. 





v. MCPHERSON 
215; 20 D. L. R. 988.—CAN. 

p (p. 185) §. -—— —— Not value 
according to quantit 


YY survey.}—R. v. 
IMPERIAL BANE OF CANADA, [1923] 
3 D. L. KH. 345.—CAN. 


P(p. erp _— Not ‘* value in 
use.”"}-—Held: the productive value of 
land, or the value of the land to ita 
owner based on the income he is able 
to derive from its use, is not the 
measure of compensation, for land 
expropriated, & {4 not material, except 
in so far as it throws light upon the 
market value. ‘‘ Value in use ’”’ is to 
be ery as 8 test.—- DUSSATLT v. 
R., (1929) Ex. C. K. 8.—CAN. 


sc. ~——— Value of assela necessary 
to operation of adariakinn yor oemeee 





Vol. XI.—Compulsory Purchase of Land. Cases 160—187. 


EK. Ry. vw. 


171. Add. Annotation :—Refd. Swift v. Board of 
Trade, [1926] 2 K. B. 181. 


186. Add. Annotation :—Refd. Glenboig Union 


Fireclay So. v. I. R. Comrs. (1922), 12 Tax 


Cas. 427. 


ee eee — —_— — 


(Crty) CorPN. v. TORONTO RalLway 
CORPN. 11833) A.0.177; 94L.5.P.0. 
95; 132 L. T. 401.—CAN. 

ad. —— Where land of college taken 
for streel—Under disputed .}~— 
St. Mriowagr8 Coutecs wv. TORONTO 
Crry CORPN., (1926) 2D. L. R. 244; 
1926) 8S. R, $ 


ry 3 260. Ww. N 
413.—CAN 


474; varying, 

se. —— Value for commercial pur- 
poses. }~-Where the residence & adjoln- 
ng consulting rooms of a medical 
practitioner were situated {n a position 
which was more suitable for a business 
site than a medical practitioner’s 
residence, & compensation was assessed 
on the basis of the value of the land for 
& commercial purpose :—Held: the 
correct method of assessing compensa- 
tion had been adopted.—GuUNSON ». 
MUNICIPAL TRAMWAYS TRUST, [1927] 
8. A. Ss. Rh. 376.—AUS. 


PART III. SECT. 1, SUB-SECT. 3.—B. 

ui. ———.};—R. v. KELLY hed 63 
D. L. R. 402; 21 Exch. OC. R. 205.— 
CAN. 

u fi, —~.]—An owner of property 
is not entitled to claim some prospective 
value of tho property remote in tits 
character & only realisable upon tho 
expenditure of onormous suns of 


money.— KR. v. COLEMAN, [1926) Kxch. 
C. R. 121 —CAN. 


b (p. 13°) i. TIow estimate to 
be made.}—Iu determining the market 
value of land acquired nnder Land 
Acquisition Act, 1891, the value should 
be estimated with reference to the 
most lucrative & advantageous manner 
in which the land might be used. 

Tho operate’ otfect. of the special 
adaptability of the land or its future 
utility must be estimated not by idle 
speculation or unpractical {magtnation, 
but by prudent business considerations 
such 4s would weigh with a purchaser 
intending to buy the land In the 
open market.—MAHARAJADHIRAJA SIK 
KAMESHWAR SINGH BAHADCR v, SKORE- 
TARY OF STAVE For [NDIA IN COUNCIL 
(1929), I. i. I. 8 Pat. 793.— IND, 


PART Ill. SECT. 1, SUB-SECT 3.—C. 


CozZoLino (1920), 20 Exch. OC. H. 158. 
—CAN. 





i. =— 


o fi, -—~,J—Hte New BRUNAGWICK 
POWER COMMISSION & INGLEWOOD 
Pute & ParpEeR Co. (N. B.), [1927] 3 
D. L. R. 967.—CAN. 

169 i. For “ 169 1.’" read “* 170 1.”” 

n i. ~——-.}—-CANADIAN PROVINUIAL 
PowER Co. v. NOVA SCOTIA POWER 
COMMIASION, (1929] 1 D. L. KK. 674; 
60 N.S. It. 479.— CAN. 


PART III. SECT. 1, SUB-SECT. 3.—D. 

Pp ~+~Re LetTros & 
TORONTO CORPN, (1924), 56 O. L. it. 
175.—CAN. 

vl. —— Flooding of netghbourhood.} 
——~The Crown expropriated the right to 
flood a part of L.’s property, on the 
erection of a dam, a public work. L. 
claimed, besides compensation for 
easement taken on his property, that 
he should be compensated for damages 
to hia trade, reaul from the decrease 
of po wation, dus to the floodi of 
neighbo farms :—Held: no claim 
could arise respect of an inconveni- 
ence common to the public » ie eS 

AN. L. ie 


i.i—— —— 


127; 21 Exch. C. R. 55.—C 
176 ill. 





Cost of removal. }— While 
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187. Add. Annotation:—As to (1) Apld. Swift v. 
Board of Trade, [1926] 2 K. B. 181. 


we ee 


allowance ought not to be made for 
loss of business or ostimated profits 
yet where a lessee of a atore has suffered 
@ diminution of good-will, he is entitled 
to compensation although it is in the 
nature of a business loss. In addition, 
allowance must bo made‘ for the 
reasonable cost of moving, seeking a 
new location, loss of time, storage of 
furniture, Seprectation in fixtures & 
dislocation of business occasioned by 
such = removal.—R. ov.) GOLDSTEIN, 
{1924} Exch. ©. R. 55.—CAN, 


PART Ill. SECT. 1, SUB-SECT. 3.- E. 


179 i, —— Cost of arquring new 
site.J—~In the course of arbn. proceed: 
ings to determine compensation for tho 
portion of a lot takon & iujury to the 
remainder, tho corpn. offered to transfer 
part of an adjoining lot, which it did 
not own & had as yet taken no stops 
to expropriate :-—Held: the offer 
should be taken into account & dealt 
with by the arbitrator in his award.— 
Re GaRvanp & ToRronTo (1924), 55 
oO. L. kh. 646.—CAN. 


PART III. SECT. 1, SUB-SECT, 3.—I. 


187 vi. Subsequent dnprove- 
menta by oumer.}—Whero an ownor 
remains on the property after oxpro- 
priation, & makes repairs to the build- 
ings, & puts up temporary structntes 
he must assume the rosponsibility of 
wuch a course & Its consequoncer, & 
nothing will be allowed him therefor.— 
R, oo Lyncu’s, Lrp. & Cozzouino 
(1920), 20 INixoch. GO. ht. 158.—OAN. 


187 vii. —~ .J—R. v. MOREAU 
(1921), 21 Rxvch. C. R. 82.—-CAN. 


mi. Buildings erected by erpro- 
srattor before notice to treat giren —- 
Victher value of buildings to be con- 
sered.| -The Govt. having resolved 
to acquire under Land Acquisition Act, 
1804, land belonging to applts, 
took possession by arrangement with 
sutidars, who oceupled part of the land, 
& erected bulldlogsa partly on land 
occupied by applt. & partly on land 
ocoupied by the sutidarns. Only aftor 
dolng so the Govt. notified a declaration 
under sect. 6 of the Act that the land 
was required for a public purpose. 
Applt. wax awarded under the Act 
tho value of the land, & interest thereon 
from the date when possession bad been 
taken :-—ITleld : applt. was not entitled 
to the value of the buildings, since by 
the law of IndJa thoy did not form part 
of the soll, &, even if applt. would 
have been entitled to compensation 
for them, if the Govt. had acted as 
mere trespassers, & without colour of 
title, the Govt. had not so acted. 
VALLABHDAS NARANJI v. BANDKA 
DEVELOPMENT OFFICER (1929), 56 
L. R. Ind, App. 259,— IND. 


PART III. SECT. 1, SUB-SECT. 3 J. 


sl, -—.j-eld: where the evi- 
dence of value relied upon had reference 
to anumber of sales inthe vicinity, only 
a few of which were for cash, others 
were never perfected, & of hers st 
had been completely uvbandoned; & 
further, where it is ¢stablished that 
there are Jarge areas ot land available 
for buJlding perpures fn the vicinity at 
reasonable prices, such sales must be 
cousidered in such @& caso as made 
under special chcmumstences & at price 
that cannot establish a markct vale 
& cunnot be taken ag a criterion of the 
value of property.—R. v. Crk, 197! 
Lx. ( Wi. 225.—CAN. 








Cases 197—263a. 
197. Add. Annotations :—As to (2) Refd. 8. E. Ry. | 


218. Add. 


2186. Add. Annotation : — Folld. 
216a. 


v. Cooper, [1924] 1 Ch. 211. see: 
Mentd. Birkdale District Electric Supp yj 
Co. v. Southport Corpn., [1926] A. 0. 855. 


208. Add. Annotation :—Generally, Mentd. Slack 


. Leeds Industrial Co-op. Soc., [1923] 1 Ch. 
Annotation : —Consd. Rockingham 
Sisters of Charity v. R., [1922] 2 A. CO. 315. 


215. Add. Annotations :—As to (1) Apld. Rocking: 


ham Sisters of Charity v. R., [1922] 2 A. C. | 
315. Gencrally, Mentd. A.-G. for Manitoba 

J, (1922] 1 A. ©. 268; Larrinaga v. 
Soc. Franco-Americaine des Phosphates de 
Medulla (1922), 92 L. J. K. B. 45. 


Rockingham 
Sisters of Charity v. R., [1922] 2 A. C. 315. 


-]—Applts. owned land im- 
mediately on the west side of a public road 
& a railway, & had thercon a school; on the 
east side ig owned two small promontories 
of land on the margin of a public harbour. 
They had made on the promontories a bathing 
house & wharf, both of which they used in 
connection with the school, but no legal 
right of way. across the railway was proved. 
The Crown tovk the two promontories for a 
public purpose, & upon an area wholly to 
the east of the railway, & including the two 
small promontories, made a large railway 
shunting yard. <A claim by applts. to com- 
pensation for the damage to their property 
on the west of the railway by : ‘ason of tho 
construction of the shunting yard having been 
rujected :—Held: the possession & control 
of the two promontories gave an enhanced 
value to applts.’ land on the west side of the 
railway, & in respect of depreciation in value 
of those lands duc to the anticipated legal use 
of works which might be constructed upon | 
the two promontories, applts. were owners 
whose lands had been injuriously aifected, 
& accordingly they were entitled to com- 
pensation ; further, the ct. in assessing the | 











263a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


compensation should have regard to the antici- 
pated use of the promontories as part of 
a shunting yard, not to the actual use at 
the time of the assessment.—ROOKINGHAM 
SIsTeERS OF CHARITY v. R., [1922] 2 A. C. 
315; 91L. J. P. C. 198; 127 L. T. 608; 38 
Tr: Ll. R. 782, QP. C. 


Add. Annotation :—Refd. Rockingham Sisters 
of Charity v. R., [1922] 2 A. C. 815. 


245. Add. Annotation :—  Refd. Howard - Flanders 


v. Maldon Corpn. (1926), 135 L. T. 6. 


.}—By a private Act the President 
of the Air Council was authorised to ente: 
upon, take & use all or any of certain lands, 
& also to construct a certain new thorough- 
fare. By sect. 2 he was authorised to stop 
up a portion of a certain lane known as 
Plough-lane. By sect. 5, ‘‘ subject as here- 
jnafter provided the Lands Clauses Acts are 
for the purpose of the acquisition of land 
under this Act incorporated with this Act.’’ 
Then followed several exceptions, which did 
not specify sect. 68 of the Lands Clauses 
Consolidation Act, 1845, which deals with 
injurious affection. J.ands were taken by the 
President under the special Act, & the said 
portion of Plough-lane was stopped up. 

The claimant owned a dwelling-house in 
Plough-lane, not the part stopped up. No 
lands of the claimant were taken by the 
President under the Act, but his premises 
were depreciated in value to the eatent of 
£100, through the stopping up of a portion 
of Plough-lane, rendering his premises less 
accessible in one direction. The claimant 
claimed) compensation in respect of the 
stopping up of this portion of Plough-lane. 
On the hearing of an award in the form of a 
special case stated by an official arbitrator 
under Acquisition of Land (Assessment. of 
Compensation) Act, 1919 (c. 57), s. 6 (1), it 
was contended for the President of the Air 
Council that the claimant had no right to 
claim compensation on the ground that no 








PART Ill. SECT. 2. 

191 i, What constitutes severance— 
Part of land taken—-Prenctses not con- 
tiguous-—No legal right over tntervening 
land.j-—-Where by a previous expro- 
priation property was severed by the 
right of way of a railway co. crossing 
it, & the uso of a culvert under the 
tracks as & passage was only by suffer- 
ance & without legal right or title :— 
Held: if oxpropriation takes land on 
each sido of the right of way & thus 
closes access to tho culvert it is not a 
severance of the property which would 
entitle to compensation.— R. v. LOONAN 
(1920), 20 Exch. O. R. 131.—CAN. 

ai, —— ——.)—Held: the right to 
additional value & the right to cannes 
for severance must depend on the 
existence at the time of acquisition of 
the property of sume right of passage 
between the pieces of land.— Re CANAL 
Co., Lrp., & MININSTER OF MARINE, 
11937) 8. A. 8S. R. 106.—AUS. 


PART Ill. SECT. 3, SUB-SECT. 1. 


at. Gencral rule.J—The right to 
recolve oompensation for land in- 
juriously affected depends upon the 
statute or ordor which authorises the 
injurious affection, & upon the terms 
of such statute or order will depend the 
basis upon which the compensation is 
to be asseanod.—Re POWELL & TORONTO 
CORPN., (1925) 2 D. L. R. 796; 56 
oO. L. it. 54 1.—CAN. 

ni, Clatm must be made within pre- 
scribed time.}--Under Edmonton Char- 


—*s) 


tor a claim for compensation, because 
claimant’s land will be injuriously 
affected by the closing of a street, is 
absolutely extinguished unless filed 
within the time fixed by the council 
in tho notice which sect. 506 requires 
it to publish.—Re EDMONTON CHARTER, 
MicnaEL HRUSHEV8SKY UKRAINIAN 
INSTITUTE 0. EDMONTON CORPN., 
(1925) 1 W. W. R. 780.—CAN. 

sg. Railway Act, 1919—Spur track 
constructed along streets—AMeasure of 
compensation to adjacent landowners, }— 
BRITISH COLUMBIA PERMANENT LOAN 
Co. ve. CANADIAN NORTHERN Ry. (NO. 3), 
{1923} 2 D. L. R. 802; [1923) 1 
W. W. RR. 1072: 30 Can. Ry. Cas. 71; 
16 Sask. L. I. 298.—CAN. 


sk. Road laid through land—Erpense 
of Sat oe ne ie vw. KENT JJ. 
(1854), 8 N. B. R. (3 All.) 118.—CAN. 

PART III. SECT. 3, SUB-SECT. 8. 


sl. Adjoining land occupied with hott 
—Loss of water supply.)—Re Bus v. 
NIAGARA FaLis PaRK ComRs. (1887), 
14 A. Rn. 73.—CAN, 

am. Land adjoining waler-loi — 
Water-lot_ taken—Loss of riparian 
rights.)}—Re Snow & ToronvTo, [1924] 


CAN. 
sp. Land divided into lots —Some 





to conipensation for consequent de- 
reciation in the value of the ad- 
acent lands.—MONTREAL (CITY) v, 
McANUDLTY Keatty Co., [1923] 2 
D. L. RK. 409; (1923) S.C. R. 273.— 

sa. Land taken for lowering road— 
Obstruction of access by road to other 
land.}-~-Aeld: claimant entitled to 
compensation.—M. E. Moora ir. 
COLLECTOR OF RANGOON (1926), 1. L. BR. 
4 Ran. 350.—IND. 


PART ITI. ene ve SUB-SECT. 4.— 
e a ° 


227 _—siv. -}}—The 
Crown not having expropriated any 
part of suppliant’s property or any 
easement to flood the same :—Held : 
the case did not come within Exch. 
Ct. Act, s. 20, & the ct. had no juris- 
diction to entertain the claim under 
Expropriation Act or any other pro- 
vision of law.—YaTrs v. R. (1920), 20 
Exch. C. HR. 175.—CAN. 

227: «O.. ——~. }}-ALEXANDER 
BROWN MILLING Co, v. CANADIAN 
PaciFic Ry. Co., (1923) 4 D. L. R. 
1136; 29 Can. Ry. Cas. 345; 52 O.L.R. 
528.—CAN. 














of 
4D. L. R, 1023; 56 0. L. R. 100.— | PART HI. SECT. 3, SUB-SECT. 4.— 
a 


{i. ——-.)—Re OGILVre FLOUR MILs 
Lrp. & WINNIPEG CriTy, [1927] 


loia sold—Five lots taken for peweee Co., 
plant.}—Held ;: the owner ofthe unsold 2 D. L. R. 606; eet] 1 We W. R. 
y ‘ 


plots was entitled, over & above the | 833; 33 Can 


actual value of the lots expropriated, 
432 


6 Man. 


L. R. 412.—CAN. ° 


Vol. XI.—Compulsory Purchase of Land. Cases 268a—412. 


portion of the Lands Clauses (Consolidation 
Act, 1845, was incorporated with the special 
-\ct as regards sect. 2 thereof, which was not 
a sect. for the purpose of the acquisition of 
land, but one merely authorising the closing 
of a thoroughfare ; & also on the ground that 
sect. 68 of the Act of 1845 was not incor- 
porated with the Special Act as its provisions 
for “injurious affection’? were not for the 
acquisition of land. The official arbitrator 
asked the following question of the ct.: Was 
the claimant entitled to be paid compensa- 
tion in ary el of the stopping up of this 
portion of Plough-lane ? The ct. answered 
the question in the aflirmative. —WkicHt 1. 
AIR COUNCIL, PRESIDENT (1920), 143 L. T. 43. 
For (“ Lorp Westpury’’) read (‘‘ Lorp 
WESTBURY, dissenting’’). 

Add. Annotations :—As to (1) Refd. Rocking- 


265. 


ham Sisters of Charity v. R., [1922] 2 A. C. | 


815. 


Film Corpn., Ltd. ; Huth (Frederick) & Co. | 


v. Jackson, [1930] 2 K. B. 310. 


By construction of bridge.|— 
Resps., a county council, were empowered 
by a private Act to build a bridge across a 
navigable river giving access to a wharf, 
which was resorted tu by sea-going vessels 
& was also used for the storage of goods. 
The bridge, when built, constituted an 
obstruction to the navigation & interfered 
with access to the wharf, so that goods 
destined for the wharf had to be transhipped 


274. 








' 2888. 


| 823a. 


Generally, Mentd. Kodak, Ltd. v. Alpha | 2758. 


289a. 


324. 


from sea-going vessels into barges below the 
bridge, & the owners of the wharf had to 
acquire a new wharf below the bridge. The 
owners of the old wharf, ¢.e., the freeholders, 
& a mtgee., & the occupiers, who were 
tenants at will, claimed compensation under 
the following heads: depreciation of frechold 
value of the old wharf; cost of the new 
wharf; damage through loss of trafic ; 
damage through extra cost of handling 
traffic at tho new wharf; damage to river 
sailing-barge traffic; damage through total 
stoppage of dumb craft with goods for 
overseas; damage through loss of storage 
rents:—Jfeld: claimants were entitled to 
compensation only under the first head, 
& were not entitled to compensation under 
the other heads.— Hrwett v. Kssex County 
CoUNCIL (1928), 138 L. T. 742; 44 T. 1. R. 
373; 72 Sol. Jo. 24° 

—-— River frontage of private house.| ~ 
BvuccLEvuGy (DUKE) v. METROPOLITAN BoarnD 
OF WorRKS, No. 215, ante. 

—~— - Wharf.|—Uewerr v. Essex County 
COUNCLL, No. 274a, ante. 

~- - J—Hewetr v. Essex Country Councin, 
No. 2714a, ante. 
--—.] — ROC KINGHAM 
CHaniry v. 1, No. 2lGa, anle. 
Add. Annotation :—Cenerally, Mentd. Rock- 
ingham Sisters of Charity v. lt., [1922] 2 A.C. 
315. 


SISTERS 





Part 1V.—Compensation for Mines and Minerals. 


328. To the existing paragraph add as follows: - 
(3) Limestone is a mineral within the above 
sects. 


336a. —— Within Act.J}—MipLanp Ry. Co. 
& KETTERING, THRAPSTON & HUNTINGDON 


Ry. Co. v. ROBINSON, No. 328, ante. 


887. Add. Annotation :— Mentd. South Stafford- 
shire Mines Drainage Comrs. v. Elwell (1927), 
91 J. P. 118. 


343. Add. Annotation :—Mentd. 
Hunt, [1923] 2 Ch. 136. 


355. Add. Annotation :—Consd. Consett Industrial 
& a ee Soc. v. Consett Iron Co., [1922] 
2 Ch. 135. 


367. Add. Annotations :—Refd. Swift v. Board of 





Craddock 


} 


Vv. 


} 
| 


374. 


378. 


383. 


Trade, [1925] A. ©. 520. Mentd. Swift ». 

Board of Trade (1924), 03 L. J. K. B. 520. 

Add. Annotation :—Consd. Glenboig Union 

Tireclay Co. v. I. BR. Comrs. (1922), 12 Tax 

Cas. 427. 

To the existing paragraph add as follows: 
(3) The word ‘ lands’”’ in sect. 6 of the 

above Act includes mines. 

Add. Annotation :—(Ceneraily, Consd. Graigola 

Merthyr Co. v. Swansea Corpn. (1927), 71 

Sol. Jo. 681. 

aldd. Annotation: Mentd. Bournemouth- 


WALABe WVLOE rum ww aciny oO, U. Harvey 


ee Swift v. Board of 
Trade, (1925] A. C. 520. Mentd. Swift v. 
Board of Trade (1921), 93 L. J. K. B. 529 


PART IIIf. SECT. 3, SUB-SECT. 4.— | 
B. (ec) il. 








266 vi. -}—-Where direct | 
access to land on which a business is , 
conducted is not cut off by the closing 
of 7 atree eG the fact a a euch clontng 
will o persons going to rom 
such place of business & neighbouring 
pro jes to use a slightly lesr con- 
veniont ronte does not give the owner 
of such land a right to compensation.— 
Re EpMONTON CHARTER, FREEMAN 
Co., Ltp v. EDMONTON CORPN., [1925] 
1 WwW. W. R 778.—CAN. 


PART III. SECT. 3, SUB-SECT. 4.— 
B. (ce) fii. 


sb. —— Depreciation in value 
of lana. }--NELSON v. Pacteio GREAT 
EaSteRN Ry. Co., OBLATE ORDER OF 
MARY IMMACULATE tv. Pacitric GREaT 





EASTERN Kty. Co., LuFrxaux & Car- 
LISLE co. PaciFio GREaT EasTERN Ry. 


PART III. SECT. 3, SUB-SECT. 4.— 
Cc. (a). 


292 v. -k-The genera] depre- 
ciation of property rosulting from being 
iu the vicinage of a public work dues 
not give riso to a claim by anj par- 
ticular owner.—R. v. Laronn (1921), 
21 Exch. C. R. 55.—-CAN. 


PART Hil. SECT. 3, SUB-SECT. 5. 

sc. Payment of mortgaye on part of 
land.}—-The Crown expropriated fve 
lots of land belonging to appit. <A 





mtge, In favour of M. apon four of the | 


lots had been discha by the Crow 
by payment to M. of $22,000 .—J/e/d - 


433 


the above payment, although satlsfv- 
jng any claim in respect of the four lots 
covered by the mtge., could not be 
applied towards cumpensation for the 
fifth lot.—SruarT v. Kh., [1926] 2 
dD. L. R. 260; (1926) 8. CL RR, 284; 
{1926} Exch. C. R. 101, a.—CAN 


PART III. SECT. 4. 


ge i. thee a vee 
increase which should be deductec 
under Public Works Act (Alta.), 
s. 24 (8), in the Increase so Caused in 
the value of the land through which 
the pubhe work {4 constructed over & 
above any such inerease as is common 
to said land & to the land in the ine 
mediate vicinjty.- ft CENTRAL Cs 


wee ee 


iy. Co. ARBITRATIONS, [1929] 
Db LL 8. 333: 2W.W. OR tbo, 
Alta. LR. 209. ~ CAN. 


2s 


Cases 418—650a. EnouisH anp Empire: Dicest SupPLEMENT. 


Part V.—Procedure to acquire Land by Agreement. 


418. Add. Annotation : — Generally, Mentd. Re 
Allott, Hanmer v. Allott, [1924] 2 Ch. 498. 


456. Add. Annotation :—Mentd. Oxford Corpn. v. 


Oxford Electric Co. (1980), 143 L. T. 577. 


458. Add. Annotation :—Mentd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 


Part VI.—-Procedure to acquire Land otherwise than by 
Agreement. 


475. For existing citations and annotations, 
substitute (1851), 9 Hare, 436; 7 Ry. & Can. 
Cas. 92; 18 L. T. O. 8. 116; 68 E. R. 580, 
L. JJ.3; subsequent proceedings (1852), 2 
De G. M. & G. 94, L. JJ. 

Annotations -—Refd. Salisbury v. G. N. Ry. (1852), 17 Q. B. 
840; Tledges v Met Ry. (1880), 28 Beav. 109. Mentd. 
THlaynes v. Waynes (1861), 1 Drow. & Sm. 426; Iuarniss v. 
Mid. liv. (1868), L. R. 6 bq. 473. 

478. Add. Annotation :—Refd. 

Barton, [1924] 2 K. B. 88. 

479. Add. Annotation: — Mentd. Mackenzie- 

Keunedy v. Air Council, [1927] 2 K. B. 517. 


526. Add. Annotation :—As to (1) Refd. Cardiff 
Corpn. v. Cook, {1923] 2 Ch. 115. 


581. Add. Annotation :—Refd. Oardilf Corpn. v. 
Cook, [1923] 2 Ch. 115. 


5388a. — — -——— Rights of assignee.|——A Jand- 
owner has a right to deal with his property 
after a notice to treat, although the right 
must be exercised subject to the rights 
acquired by the undertakers by virtue of the 
notice & so as not to increase their obliga- 
tions, & he is also entitled before acceptance 
to withdraw & amend his claim. But where 
a Inndowner, possessed of a leasehold interest, 
who has claimed £550 for compensation for 
disturbance & valued his leasehold interest, 


Brakspear v. 


at nil, subsequently, but before his claim is 
accepted, assigns his leasehold interest, his 
assignee stands in the same position as the 
landowner & can withdraw or amend the 
claim, either expressly or by sending in a 
claim in respect of the leasehold interest 
wholly inconsistent with the original claim, 
& the undertakers are not then at liberty to 
disregard the assignee & continue to treat & 
contract with the original landowner.— 
CARDIFF CoRPN. v. Coox, [1923] 2 Oh. 115; 
92 L. J. Ch. 177; 128 L. T. 530; 873. P. 90; 
67 Sol. Jo. 315; 21 L. G. R. 279. 

534. Add. Annotation :—Refd. Matthey v. Ourling, 
{1922} 2 A. C. 180. 

558a. Misdescription as to nature of property— 
Abatement of purchase-money—Not ordered.] 
-——Re STEPNEY BoRouGH CoUNCIL & SMART’S 
Contract (1902), 47 Sol. Jo. 159. 

562. Add. Annotation :—As to (1) Refd. Greswolde- 
Williams v. Newcastle-upon-Tyne Corpn. 
(1927), 91 J. P. Jo. 968. 

592. Add. Annotation :—Mentd. Harly v. Drum- 
mond (1923), 39 T. L. R. 171. 

595a. Building consisting of several blocks of 
offices—Constitutes one ‘‘ building.’”]—-GRrEs- 
WOLDE-WILLIAMS v. NEWCASTLE-UPON-TYNE 
Coren. (1927), 92 J. P.13; 261. G. R. 26. 


Part Vil—Assessment of Purchase Price and Compensation. 


650. Add. Citations :—[1922) 1 A. ©. 27; 91 
lL. J. K. B. 202; 126 L. T. 258; 86 J. P. 25. 
Add, Annotations :—Distd. Thurrock, Grays 
& Tilbury Joint Sewerage Board v. Thames 
Land Co. (1925), 23 L. G. R. 648. Mentd. 
Thornely v. Leconfield, [1925] 1 K. B. 236. 


PART VI. SECT. 1, SUB-SEOCT. 3.—D. 

490 1. Effect of—No right of action at 
common law-~-Da es for rendering 
land uselesa & unsaleable not recover- 
able.}— ALEXANDER BROWN MILLING 
Co. vw. CANADIAN Paoiria Ry. Co., 
1923) 4 D. L. R. 1136; 29 Can. Ry. 
. 3453 520. L. R. 528.—OAN. 


PART VI. SECT. 4, SUB-SECT. 1.— 
B. (a). 


566 il. Includes all that ia pectseary 
for enjoyment of house.}—The wo 

** house” in Lands Act, 1847, 8. 92, is 
not limited to the four walis of the 
building, but includes all that is neces- 


LIAN 
S 


sh. Jurisdset 


the, athe ft dortak! 

romoters of an under ‘— | of Canada in 
Held: not entitled to take a strip of | or interest of 
land immediately in frout of a house 

between it & the wall & containing a | 


tank & fruit trees, when the owner was 
willing & able to convey the whole of 
the house.— DRAPER v. SOUTH AUSTRA- 
RaAILways Comer. 
A. L. R. 150.—AUS. 


PART VII. SECT. 1. 

ag. Public Works <Act, 8 § 

Acquistiwn of toll road under Provincial 

Uvhways Act, 1917.}—Re CoBournG com tion a dispute os to the 
RAFTON TOLL Roap Co. saree 

DL. R. 241; 500.L. R11 


PART VI). SECT. 2, SUB-SEOT. 1. 


10% of Exchequer Court.]} 
—Property & oivil rights being matters 
sary to the convenient occupation of within the excluai 
: Provincial Legisiature, the Exch. Ct. 
ascertaining the estate 
persons c 
pensation for property 
ated by the Dominion Crown will 


vo powers of the 


650a. ——— Acquisition of land & appointment of 
arbitrator under Public Health Act, 1875 
(c. 55).}—A land co. was the owner in fee 
simple of certain land through which a 
sewerage board, under Public Health Act, 
1875 (c. 55), after duly serving on the co. 


have regard to the laws affecting such 
estate & interest in the province where 

the property is situated.—R. vv, 
(1901), 3 Hupson’s Bay Co. (1921), 20 Exch. 
C. R. 4138.—CAN. 


sk. Cannot ¢ e¢ into validity of 
mutual agr 


e jor com 
Held: where one of the parties set 
. ing the 
1921), 64 » validity, & applicability of 
Ys. N. such agreement must 44 settled 


b 
agreement of the parties or determined 
by the ct. before a case for arbn. 


arises; & 

their jurisdiction when they cntered 

upon an inguiry as to the existence 

& validity of the agreement alleged.— 

Re HanmMans, Lrp., & Toronto Ciry, 

Re Porter & Toronto Criry, Ke 
CrIry, [19% 


com- 
Stewart & TORONTO 
4p. L. R. 781; 620. L. BR. 475,.—CAN, 


expropri- 


434 


667, 


671. 


PART VII. SECT. 5, SUB-SECT. 1. 


n i, 
local authori 
law passed ultra vires. }—KORHMSTEDT 
». RURAL MUNICIPALITY OF Eryx H 


Vol. XL—Compulsory Purchase of Land. Cases 650a—729. 


notice of intention to do so, carried a sewer & 672. Add. Annotation : 
a 


Subsequently an agreement 

‘ was entered into between the 
arties regarding what had done. 
ifferences having arisen oper ding the com- 
pensation to be paid by the board to the co., 
recourse was had to arbn. The arbitrator 
was appointed under Public Health Act, 


1875, & before entering on the arbn. made 
the statutory declaration under that Act. 


Having considered the disputes he made an 
alternative award in the form of a special 
case for the opinion of the ct. If the ct. was 
of opinion that compensation was to be 
assessed solely under Public Health Act, 
1875, he awarded the co. £5,090; if the 
arbitration was under Acquisition of Land 
(Assessment of Compensation) Act, 1919 
(c. 57), & the basis on which compensation 
was to be awarded was to be governed by 
the principles in s. 2 of that Act, he awarded 
the co. £2,148:—Held: as the land had 
been acquired under powers conferred by 
Public Health Act, 1875, before the agrec- 
ment between the parties was entered into, 
it had been acquired compulsorily, & as 
there was nothing in the agreement which 
affected the primary basis of the value of the 


ce ee 


Annotations :-—Mentd, R. v, 
Hi. & B. 4433 Bradford L. B.o 
6 W. lt. B18. 


—<Generally, Mentd. Pros- 
perity v. Lloyds Bank (1923), 39 T. L. R. 372. 


702a. Arbitrator incapable of continuing—Power 


to replace. |—-Where an arbitrator, appointed 
by the Reference Committee under Acquisi- 
tion of Land (Assessment of Compensation) 
Act, 1919 (c. 57), 8. 1, becomes incapablo of 
continuing a particular arbn., the authority 
of the Reference Committee includes the 
Powe to replace him by some one else.— 

ross, SHERWOOD & ELRALD, Lp. v. Hsspx 
County Covunciu, [1927] 1 Ch. 205; 96 
L. J. Ch. 21; 186 L. T. 371; 01 J. P. 17; 
a L. BR. 56; 70 Sol. Jo. 1196; 25 L. G. R. 


702b. Effect of appointment under protest — 


Whether right to compensation admitted.]- - 
Semble; aco, does not, by nominating under 
protest an arbitrator in pursuance of the Lands 
Act, 1845, admit that the case is ono entitling 
the claimant to any compensation.—St rron 
HarBouR IMPROVEMENT Co. v. LLIITCHINS 
(1851), 1 De G. M. & G. 161; 210. J. Ch. 78 ; 
18 L. T. O. S. 163; 16 Jur. 70; 42 1. R. 614, 
Tl. Ju. 

L. & N. W. Ry. (1854), 3 
Health », Hopwood (1855), 


land nor any other matter, including the 715. Add. Annotation :-—Cenerally, Mentd. Samuol 


appointment of the arbitrator expressly under 
Public Health Act, 1875, which wus in- 
consistent with the rules laid down by s. 2 
of the Act of 1919, that Act applied to the 
arbn., & the co. should be awarded £2,148.— 
THURROCK, GRAys & TILBURY JOINT SEWER- 
AGE Boarp v. THAmMns LAND Co., LTp. (1925). 
90 J. P.1; 23 L. G. R. 648. 


Add. Annotation :—Cenerally, Mentd. Oxford 
oat n. v. Oxford Electric Cu. (1080), 14 
a T. 577, 


Add. Annotation :—Mentd. Swift v. Board of 
Trade (1924), 93 L. J. K. B. 529. 


ET ce te -_ 


LANO INDIAN RESERVE 
Harpour Comra. v. ft, (1918) 2 
W. W. RR. 411 —OAN. 


m (p. 196) i. ——~— Under Dominion 
(ce, G8)J—Re | a SotPte Bea tt 
ARBITRATION UNDER THE RAILWAY 








Passing of bye-law by 
Submieston before bye- 


ILL, | Railway Act, 


v. Dumas, [1924] A. O. 431. 


| 727a. Hearing — Entry in Crown Paper.) -—- An 


3 | 729, 


| 


1919 


award made by an official arbitrator under 
Acquisition of Land (Assessment of Oom- 
pensation) Act, 1919 (c. 57), in the form 
of a special case, is rightly entered in tho 
Grown Paper.—IIEwirt v. Essex Counry 
Counc. (1927), 97 1. J. K. 1. 240; 02 J.P. 
36; 4t T. L. HK. LIL; 72 Sol. Jo. 50; 26 
LG. RR. 48 D.C. 

Add. Annotations :--Mentd. 8. KK. Ry. v. 
Cooper, (1924] 1 Ch. 211; Birkdale District 
Electric Supply Co. v. Suuthport Corpn., 
[1926] A. C. 356. 


-—— - 


VaNCOUVER o (p. 197) i, ——- ——~-.])—Nasn & 
WILLIAMS 0. KDMONTON, DUNVEUAN & 
Brivisn COLUMBIA RY. Co., [1917} 3 
W. W. R. 6543; 36 D. L. R. 001.—CAN, 
——, J— An 
appe et. should not Interfere to 





No. 382, (1923) 2 W. W. R. 669.— 
CAN. 


PART VII. SECT. 5, SUB-SECT. 2. 


sl. Under Dominion Railway Act, 
1919.}—Where a judge of the Supreme 
Ct. of Ontario has made an order for 
possession, under the above Act, with 
a term that the ry. co. shall pay money 


the proper person to Sd pre omaar ig 
LITrLz CAaMPBELLFORD LakE ON- 
TaRIO & WESTERN Ry. Oo. (1924), 55 
oO. L. R. 581.—OAN. 


PART VII. SECT. 5, SUB-SECT. 8. 


7361. -—— Claim in respect 7 Aregpacces 
intereste~- Award not apporiton sums 
belween several interests—Insu | 
—STewaRt MUNICIPAL DisTRIcT v. 
aaa , (1924) 2 W. W. R. 1217.— 





si, Arbitrator not entitled to 
allow interest.}—Re Le TROS & TORONTO 
Corpn. (1924), 66 O. L. R. 175.—CAN. 


PART VII. SECT. 5, SUB-SECT. 10. 


m (p. 196) i. Under Dominion 
Ratlway Act, 1906 (ce. 37).}~Re Krrst- 


W. W. K. 484.—CAN 


AcT, BRITISH COLUMBIA PERMANENT 
LOAN Co. v. CANADIAN NORTHERN Ky. 
Co. (No. 1), [1922] 2 W. W. R. 677 ; 65 
cha R. 135; 15 Sask. lL. R. 431.— 


m (p. 196) ili. —-— —— .}—CEDAR 
Rapips MANUFACTURING & POWER Co. 





rv (p. 196) f. Award determined 
mM wrong principle.}—Where damages 
were recoverable by reason of lowe 
of the sidewaik in front of a building, 


consisting in the decreased value of 


the pro y, but were assessed at the 
cost of lowe the store floor :— 
Heid: theaw rmoust be set aside as 


determined upon a wrong principle.— 
RAaDISSON TOWN v. AMBON, [1919] 3 
W. W. R. §80.—CAN. 


xi. - WINTER v. TORONTO 


x il, —— Sum awarded inadequate.) 
—ARMABTRONG v. NEW WRSTMINSTER 
HAKBOUR Boakp, [1929] 2 D. lL. LR. 
ae 1W.W.R. 755; 41 B.C. R Lb 





y i. Lump sum awarded— dA ward 
good on tls face.}—NORTH COWILLIAN 


COoRPN. v. GORE-LANQTON, [1921] 


435 


2 | TORON10 
i 175.—CAN 


vary an award unless it Ils satisfied that 
the award does not truly reprosent the 
honest opinion of the arbitrators as fo 
damages, or that the basis of valuation 
waa erroneous.——ite Sco1T & OSHAWA 


o(p. 197)3. ——- ——.}— WINNIPEG 
ow. Cross, (1927) 3 D. L. R. 1072; 
{1927 2 W. Ww. Kt. O4143 37 Man. oe Rk, 
40. AN 





SULLIVAN & TOWNSHIP OF BERTIE, 
(1927) 2D. L. R. 74; 60 0. L. R, 107. 


e (p. 197) 1. ——~-_ ———-. He AnbI- 
TRATION Act, Re Woops, (1923) 2 
D. L. R. 1000; 32 B.C. R. 211; (1923) 
1 WwW. W. R. 1344.—CAN. 


m (p. 197) i. —~ ——..] —/te DIXON 
& TOKONTO COKPN, (1921), 560 L. Kh. 
197.—OAN. 
number of witnesses give evidence 
to the same offeet on a question of 
value the award of an arbitrator based 
thereon will not be set anide.~--Cana- 
DIAN NORTHERN Ky. Co. 0. KETOHESON 
(1918), 21 Can. Ry. Cas. 104; 32 
D. L. BR. 629.—CAN. 
qa (p. 197) 1. —— Question only 
ome of  Saataberaer PEP Letras 
JORPN, (1924), 56.0 4. KR 








Cases 76la—1125. ENGLISH AND Empire Dicrest SuPPLEMENYT. 


761a. —— Award embodying decision of court on 


762. 


766. 


768. 


special case.|—An official arbitrator stated a 
case under Acquisition of Land (Assessment 
of Compensation) Act, 1919 (c. 57), & the 
Div. Ct. decided adversely to the contention 
of claimants for compensation. The arbi- 
trator then made his award, embodying 
therein the decision of the Div. Ct. Olaimants 
applied to another Div. Ct. to set the award 
aside, on the ground that the award was on 
the face of it erroneous in law, but the 
ct. dismissed the application. Claimants 
appealed :—Held: no appeal could be enter- 
tained.—_-NorTHwoop v. LONDON OOUNTY 
Oouncrt (No. 2) (1927), 96 I. J. K. B. 520; 
187 L. T. 49; 91 J. P.98; 43 T. L. R. 347; 
25 L. G. R. 254, C. A. 


Add. Annotalion:—As to (2) Apprvd. & 
Apld. Matthey v. Ourling, [1922] 2 A. CO. 180. 
Add. Annotation :— Mentd. Cayzer, Irvine v. 
Board of Trade (1926), 42 T. L. R. 731. 


Add. Annotation :—Mentd. Salisbury & Ford- 
ingbridge Drainage District Board v. Southern 
Tanning Co. (1920), Ltd., [1927] 2 K. B. 566. 


773a. Award of lump sum— Validity.]—Claimant 


was the owner of certain land with regard to 
the acquisition of which an arbn. was held 
under Acquisition of Land (Assessment of 
Compensation) Act, 1919 (c. 57). He claimed 
£17,362, &, before the hearing of the arbn., 
the President of the Air Council made an 


Part VIIl.—Entry on 


—_—_— 


785. 
894. 


966. 


unconditional offer of £10,000. The sum 
awarded to claimant by the official arbitrator 
in respect of his interest in the land & the 
consequential damage thereto was £11,415. 
In dealing with the costes the arbitrator 
directed the Council ‘‘to pay £100 towards 
the costs of claimant.” Claimant applied to 
the ct. by motion for the award to be remitted 
to the arbitrator on the ground that he had, 
in making the above order as to costs, not 
properly exercised the discretion conferred 
upon him by sect. 5 (4) of the above Act :— 
eld: in awarding the lump sum of £100, 
the arbitrator had in terms awarded to 
claimant part of his costs of the arbn. within 
sect. 5, & as it seemed reasonably clear from 
the Act that, when a sum was awarded by 
the arbitrator in excess of the amount offered 
by the authority but less than the sum which 
claimant had offered to accept, the arbitrator 
had an absolute discretion as to the costs, the 
motion to review the award failed.—BRap- 
SHAW v. AIR COUNCIL, [1926] Ch. 829; 95 
L. J. Ch. 499; 1385 L. T. 5388; 42 T. L. R. 
197; 70 Sol. Jo. 367; 24 L. G. R. 351. 
For ‘‘ No. 749, ante,” read “‘ No. 372, ante.” 


Add. Annotation :—Moentd. R. v. Electricity 
Comrs., Ex p. London Electricity Joint 
Committee Co., [1924] 1 K. B. 171. 

Add. Annotation :—Refd. Simbro Trading Co. 
aa Eosograph Parent Corpn., [1929] 2 K. B. 


Lands by Promoters. 


1005. Add. Annotations :—<As io (1) Refd. Grant v. Derwent, [1929] 1 Ch. 390. Generally, Mentd. 
Kennard v. Cory, [1922] 1 Ch. 265. 


Part IX.--Assessment of Compensation after Entry or 
Injurious Affection. 


1097. Add. Annotation :—As to (1) Refd. Cardiff Corpn. v. Cook, [1923] 2 Ch. 115. 


Part X.—Conveyance of Land and Payment of Purchase- 


Money. 


1122. Add. Annotation :—Refd. Oxford Corpn. v. 


Osford Electric Co. (1930), 143 L. T. 577. 


1125. Add. Annotations :—As to (1) Refd. Swift 





v. Board of Trade (1924), 93 L. J. K. B. 
529; Swift »v. Board of Trade, [1925] A. C. 
520; Oxford Corpn. v. Oxford Electric (Cv. 
(1930), 143 L. T. 577. 


PART VII. SECT. 5, SUB-SECT. 11. 

sam. Purchase of casement— Execution 
of conveyance not condiion precedent to 
sia echidna a a an easement was 
expropriated by a municipal corpn. 
under sect. 338 of Municipal Act, 
Rh. 8S. O., 1927, it was held that the 
corpn. was not entitled to withhold 
payment of the compensation money 
until the claimant had executed a con- 
veyance of the casement, for tho 
easeinent had automatically vested in 
the corpn.— Re Mayo & Toronto 
C1ry, (1929]3 D. L. R. 890; 64 O. L. R. 
139.— CAN, 


PART VII. SECT. 5, SUB-SECT. 12.—A. 
en. Costs follow event—Subject to 


discretion of court— Principles governing 
exercise of diseretion.}—The ordinary 
rule is that costa should follow the 
event. But the ct. has a discretion 
to depart from this rule, & such dis- 
cretion is to be exercised on well 
recognised principles.— ASSISTANT COL- 
LECTOR SALSETTE ©. DAMODARDAS 
pial NO ae (1928), I. L. R. 63 Bom. 


PART VUI. SECT. 1, SUB-SECT. 1. 


so. Payment or tender of compensa- 
cessary.}—OANADIAN Paciric 
Ry. Co. o. Paut (1921), 27 Can. Ry. | 
z ‘: i 


tion nol ne 
Cas. 417.—CAN 
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PART VIII. aera SUB-SECT. 2.— 


ai. Or expropriation proceedings 
rampleted.J-—-GOPDARD ©. BaINBRIDGE 
LUMBER Co. ; 


DD 
(1920), 29 B. C. R. 186.— 





PART VIII. SECT. 2, SUB-SECT. 1. 

sp. Application for warrant of posa- 
cession — Jurisdiction of Kzchequer 
Court to hear.}—He EXCHEQUER COURT 


: E 
JURISDICTION, (1925] 4 D. L. R. 673.— 
| CAN, 


aq. ——-)—— —. CANADIAN Na- 
TIONAL Ry. Co. v. BOLAND, [1925] 4 
b. L. R. 703; (1925) Exch. C. R. 173. 
—CAN. 


Vol. X1.—Compulsory Purchase of Land. Cases 1126—2087. 








1126. Add. Annotation :—Mentd. Swift v. Board WICK ELECTRIC POWER CommMISSION, [1928] 
of Trade (1924), 93 L. J. K. B. 529. A. 0. 492; 97 L. J. P. GO. 118; TS04L- T, 
1158. Add. Annotation :—Consd. Berners v, Flem- 593, P. C. 
ing, {1925} Ch. 264. 1227. After this case add : 
1205. Add. Annotation :—Mentd. Oxford Corpn. 2 .]—-See, further, CHARITIES, 
v. Oxford Electric Co. (1980), 143 1. T. 877. | ____ Vol. VIIL, pp. 859, 860, Nos.’ 1558-1505. 
1205a. ——.]—Upon the expropriation of 1 and d | 1237. Add. Annotation :—Refd. Clark v. Barnes, 


under statutory power, whether for the [1929] 2 Ch. oe ‘ 

pose of private gain or of good to the pu ‘lic 1238. Add. Annotation :—Mentd. Swift v. Board 
at large, the owner is entitled to interest on | _° of Trade (1924), 93 L. J. K. B. 529. 

the principal sum awarded from the date 1239. Add. Annotation :—Mentd. Swift v. Board 
when possession was taken, unless the Act of Trade (1924), 93 L. J. K. B. 529. 

clearly shows a contrary intention.—-INGLE- | 1242a. ———.]—Re Bromiey GUARDIANS (1845), 4 
woop Pute & PAPER Co. v. NEW BRUNs- | L. T. O. S. 430. 


Part Xl.—Application of Money Deposited in Bank. 


1382. Add. Annotation :—Apld. Ex p. Burdett Payment out ordered.}|—E2 p. Burpverr 
Coutts, [1927] 2 Oh. 98. ral tone a oe ee een J. Ob. 453 ; 
187 Ta. ° ol. Jo. 
rer Ponies fives a Ok OS ue pp Bardot: 1500. Add. Annotation: —Consd. Re Williams’ 
: Settlmt., Williams Wynn v. Williams, [1922] 
1384a. ——- Title not proved to be defective— 2 Oh. 750. 


Part Xil—Costs when Money Deposited——Liability of 
Promoters. 





1597. Add. Annotalions :—As a (2) Refd. Camp- (1860), 1 Drew. & Sm. 48, n; 62 H. Kh. 
bell v. Pollak, [1927] A. 732. Generally, 296. 
Mentd. Re Letters Pane No. 139207, Ite | .1nnotatwn <—Anld.. Ite Cleveland's Harte Kstates (1460), 
Carbonit Akt. [1924] 2 Ch. 53; Re Wartling | | Drow. & Sm 
Tithe Redemption, [1924] 2 Ch. 123. 1986. Add. Annotiisais -—Refd. He Booth & 


Southend-on-Sxa «Estates Oo.’s Contract, 


1604. Add. Annolation :—Refd. Re Letters Patent 
; ‘ {1927} 1 Ch. 579. Mentd. Ite Ohild Villiers’ 
ao 139207, Re Carbonit Akt., [1924] 2 Ch. : Appin., Villiers v. A. -G., [1922] 1 Oh. 391. 
; 7 _. | 1997a. Transfer of fund trom charity trustees to 
a ATH: sie (1898), 3 ¥- co aon re official trustees of charitable funds—Costs to 
aes Ex. Eq. 64; 2 Jur. 440; 160 i. R be borne equally by promoters.J)—Hz p. 
qa: bac ; ahs SUNBURY-ON-THAMES UnsaN DISTRICT 
sir Counci, Ez p. STaiInes Resprvoins JOINT 
1686a. ——- ——.]—_E'x p. Norronx Ry. Co. COMMITTEE (1922), 86 J. P. Jo. 153. 





Part XIIl.——Purchase of Particular Interests in Land. 





2004. Add. Annotalion :—Generally, Mentd. Lapish | 2035a. ——— Lease granted alter conveyance to 
v. Braithwaite (1924), 03 L. kf "K. B. 1123. Tent ior lene} a wacsaisbanatay renga of 
2017a. Agreement with mortgagor—Binding on agreement for 16ase.}-—-NORFOLK Ivy. | ‘Ov. 
mortgagee entering into possession.}—MOoLp Bayes (1849), 14 L. T. O. 8S. 170; 13 Jur. 
v. WHeatcrorr (1859), 27 Beav. 510; 29 430. 
L. J. Oh. 1t; 1 L. T. 226; 6 Jur. N.S. 2 | 2087. Add. Annotation :—Refd. Cardiff Corpn. v 
54 E. R. 202. Cook (1922), 92 L. J. Oh. 177 
- i, - 2— 9 3 Ww. R. DIAN P oti hy. — (1926), 32 Can. 
PART X. “se a8 SUB-SECT. 2. iW nad} 44D. L. R. 1017; 3 Ww oe Pept 
MoKx: 0), — Amend 
2 tech. Gi 198-CANS (1890) a Ae Sydney Corners. is ee IIL. _ SECT. 8. 
+3 r) ? s est—-, — ¢ 
PART X. SECT. 1, SUB-SECT. 4. | (1927) 4. gomtceray Covsct,  1 124, | thom io reduce. 8. On 1907 110), 
p i. From filing of caveat— | 137 L. T. or P.’C.—AUS. 88. 15, 16.}—Re Kinosron Lion, 
Owner remaining in possession. )}—Re Heat POWER oo. & KINGHION 


ARBITRATION ACT, Re RoseKo & FARE XI. SECT. 8, SUB-SECT. 5.-—A. | Gourds, wy iar? 240 i y 358, 8 
WINNIPEG Sonoon, Disrnicr No. 1, | 0. L. R. 258; 30, Wik .769 CAN 
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Cases 2088—2225a. ENGLIsH AND Emprre Dicest SuPPLEMENT. 


2038. Add. Annotation :—Apld. Cardiff Corpn. v. 


Cook, [1928] 2 Oh. 115. 


2058. Add. Annotation :—Mentd. Bean v. Flaxton 


R. O., [1929] 1 K. B. 450. 


2059. Add. Citation :-—66 L. J. Q. B. 80. 


2067. Add. Annotation :—Consd. Matthey v. Ourl- 


ing, [1922] 2 A. O. 180. 


2075. Add. 


2068. Add. Annotation :—Refd. Matthey v. Ourling, 
[1922] 2 A. O. 180. 


Refd. Oardiff Corpn. ». 


Annotation :—. 
Cook (1922), 92 L.. J. Oh. 177. 


Part X1V.—Superfluous Lands. 


2125. Add. Annotation :—Generally, Mentd. Rich- 
mond v. Savill, [1926] 2 K. B. 630. 


2186. Add. Annotation :—Refd. Conron v. L. O. O., 


[1922] 2 Oh. 283. 


2141. Add. Annotations :—Mentd. Kelly v. Barrett, 
[1924] 2 Oh. 379; Lord Strathcona 8.8. 
Y Dominion Coal Co. (1925), 42 T. L 


2145. Add. Annotation :—Mentd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. O. 344. 


2150. Add. Annotation :—Generally, Mentd. Oon- 


ron v. L. O. O., [1922] 2 Ch. 283. 


Oo. 
. R. 2175. Add. Annotation :—Refd. Aldridge v. Wright, 
([1929] 2 K. B. 117. 


Part XV.—Compensation for Land taken or used for 


2208a. ——.]—THURROCKE, 


JOINT SEWERAGH Boarp v. Tames LAND |! 


Co., Lirp., No. 650a, ante. 


2214. Add. Annotation :—Mentd. Cardiff Oorpn. | 
v. Cook (1922), 92 L. J. Ch. 177. 


2218, Add. Annotation :—Refd. Cardiff Corpn. v. | 
Cook (1922), 92 L. J. Oh. 177 


—— -- Loss of trade & licence & value 
of trade fixtures not considered.]—Nortu- 
woop v. LONDON County COUNCIL, [1926] 2 
K. B. 411; 95 L. J. K. B. 862; 135 L. T. | 
169; 90 J. P. 128; 42 1. L. R. 5608; 24 
Iu. G. R. 415, YD. C.3 on appeal (1927), 96 





L. J. K. B. 520, O. A. 


PART XIII. SECT. 5, SUB-SECT. 1. 


2044 i. ———- Under invalid lease.}— 
Land expropriated by the Dominion 
Crown was leased for a period of five 
years under an instrument not rogis- 

red as required :—Jield: the un- 
registered lease did not vest any estate 
or interest in the leasee & he was 
not entitled to compensation in respect 
of the expropriation —R. v. Hupson’s 
Bay Oo, LAY 65 D. L. R. 669; 20 
Exch. QO. ° 418.—CAN. 


PART XIII. SECT. 5, SUB-SECT. 8. 


sr. General rules.)}—The rights con- 
ferred by a lease being a matter of 
property & civil rights, within the 
exclusive powers of the provincial 
legislature, the ct. in ascertaining the 
estate or interest of persons claiming 
compe thereunder in an expro- 
pre ion by the Dominion Crown, will 
1ave regard to the laws affecting such 
estate or interest in the province where 
the property is situated, notwit hstand- 
ing Expropriation Act, ss. 25, 26. The 
compensation to be made to the lessee 
for tho unexpired term of his lease 
should cover all reasonable cost of 
moving, ietitting & settling the new 
pre > loss of time in seeking new 
ocation, depreciation of valuable 
business fixtures & fittings & d 
thereto due to moving, cte., & a 
amount for dislocation or disturbance 


Special Purposes. 


Grays & Tritpury , 2225a. Under Housing, Town Planning, etc., Act, 
1919 (c. 35)—Acquisition of land—Extent of 


powers.|— Under the above Act, defts. made 


an order, subsequently confirmed by the 
Minister of Health, 
acquisition for the purposes of a scheme 
inter sect. 1 of the Act, of three thousand 


for the compulsory 


acres for the erection of working-class houses 


for the accommodation of one hundred & 
twenty thousand persons. They also pro- 
posed to acquire compulsorily a beerhouse 
within the area with the objects, (a) of con- 
trolling or regulating the traffic in intoxicating 
liquor on the site, that control to be based on 


management by some co. or assocn. whose 





of business, which, however, cannot be 
fixed with mathematical certainty. 
The customary test of market value is 
no test of value in arriving at the com- 
ponestion to be allowed for a Jeasehold 

terest expropriated.—R. v. ELITE 
Pati Lrp., (1929) Kx. C. R. 56.— 


PART XIII. ener SUB-SECT. 1. 


fi. —— Entitled to offer——As well as 
owner.}-—R.v MUSGRAVE, [1924] Exch. 
Cc. R. 2} 8.—CAN. 


PART XIII. SECT. 6, SUB-SECT. 2. 


st. Afeasurc of compensation— 
Licencee.}—Where one is in occupation 
of part of a street under licence from 
the munici ty, by the provisions 
of which mee he was obli 
vacate upon notice before a given date, 
& when by reason of the expropriation 
of tho property he was forced to vacate 
before such date, he becomes entitled 
to compensation for his loss of the use 
& oocupation, es well as for the extra 
inconvenience & expense occaaio: 
by reason of havi to make an 
immediate move instead of having 
the whole life of the licence to do so, 
but not to include the coat of moving.— 
VALENCOURT 8. R., [1928] Exch. C. R. 
118.—CAN. 
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PART XV. SECT. 8, SUB-SECT. 6. 


sv. Amount of land— Amount 
necessary for contemplated works.)}— 
Deft. corpn. issued to pltf. notice of ite 
intention to take the whole of her land 
for a certain public work, although it 
admitted that the arca was ! r than 
that actually required for e ocon- 
templated work. It also refused pitf.’s 
application for a permit to build on 
the land, on the ground of its intention 
to take same for the work :—Held: 
it had no power under Pablic Works 
Act, 1908, to take a larger area than 
it actually required for the public 
work. UINLAN v | WELLINGTON 
CORPN., 1929) N. z. L. R. 491.—N.Z. 

sw. Time for valuation—Successive 
declaratwne relating to different land. 
The local government publHsahed under 
Lend Acquisition Act, 1894, s. 6, & 
declaration that land belonging to 
appits. respectively & land belonging 
to other persons were required for 
puis purposes. Five months later 
he govt. published another declaration 
for the acquisition of applte’. lands 
only: the declaration stated that the 
earlier declaration was thereby can- 
celled :—Held : having regard to a 
Acquisition Act, 1894, s. 33 (1), the 
compensation should have been based 
upon the value of the land at the date 
oat the publication of the later declara- 
tion.— Ma BIN ov. RaNGOON COLLECTOR 
(1929), 56 L. R. Ind. App. 210.— IND. 


Voi. XI.—Compulsory Purchase of Land. Cases 2225a—2295. 


servants were not to have a uniary 
interest in the sale of alcohol, & (6) of pro- 
vidi for the general entertainment & 
refre ent of the population :—Held: the 
Act contemple? extensive schemes for the 
provision of working-class houses by local 
authorities, involving in many cases the 
acquisition of considerable areas of land & 
extending even to the creation of a new town ; 
sect. 12 (1), treated the land within the 
selected area as a whole, & as something in 
the nature of a building estate, &, as incidental 
to the complete control of the development 
of the buil scheme, empowered the local 
authority to acquire any houses or other 
buildings, whether the same were or were not 
required for use as, or as a site for, workmen's 
dwellings, or for roads or other purposes 
mentioned in the earlier Housing Acta; & 
that power was not limited to houses which 
it was proposed to adapt for working-class 
accommodation under the power to alter 
contained in the later part of the sub-sect. ; 
upon the above construction of the Act, 
subject to confirmation by the Minister of 
Health, defte. had power under sect. 12 (1) 
of the Act to acquire compulsorily the beer- 
house in question for the attainment of the 
objects above-mentioned. 

Semble: both under sect. 12 (2) of the 
Act, & under Housing of the Working Classes 


Act, 1903 (c. 39), s. 11, defta. had a similar 
power for effecting the like objects.—_CoNnron 
v. LONDON County OounciL, [1922] 2 Ch. 
283; 91L J. Ch. 386; 126 L. T. 791; 87 
J.P.109; 88T. L. R. 880; 20 L. G. BR. 13h ; 
sub nom. CONSON v. LONDON COUNTY 
Councit, 66 Sol. Jo. 860. 


2249. Add. Annotations :-—Mentd. The Wilhelmina, 
{1923] P. 1312; Cayzer, Irvine v. Board of 
Trade, [1927] 1 K. B. 269. 


2252. Add. Annotation :—As to (8) Refd. Conron 
v. L. O. O., [1922] 2 Ch. 283. 


2256. Add. Annotation :—Mentd. Conron v. L. C. C., 
{1922} 2 Oh. 283. 


2271. Add. Annotation :—Moentd. Conronv. Is. C. 0., 
{1922] 2 Ch. 283. 


2274. Add. Annotalion :—Mentd. Conronv. L. 0. C., 
{1922] 2 Ch. 283. 


2278. Add. Annotation :—Mentd. Conronv. L. 0. C., 
[1922] 2 Ch. 2383. 


2286a. Compensation for damage to land by sever- 
ance not inoluded.}] —CourTrauLps, Lrp. v. 
Crry or LONDON Corpn,, [1926] 2 K. B. 508 ; 
95L. J. K. B.972; 1386 L. T. 278; 00 J. P. 
164; 42 T. LL. R. 781; 70 Sol. Jo. 1024; 24 
L. G. R. 638, D. 0. 


2205. Add. Annotation :—Mentd. Oonron v. L. 0. O., 
[1922] 2 Oh. 283. 
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sx. Land taken under Winnipeg 
Charter—Trime for making claim.)— 
Defts.’ claim was for compensation 
for their land injuriously affected by 


the exercise of the powers of the Citv 
under the Charter, & had boen expressly 
recognised by a bye-law of the council ; 
—Held: tbe Charter had, under tho 
aircumstances, no application to the 
claim of defts., & they had all the time 
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allowed them by the general law 
sppiloabis to the case for making thelr 
clalins.— WINNIPEG COMPN., ¥. TORON LO 
C(ENERAL TRUSTS CORPN. (1911), 20 
Man. I. hR. 545.—CA . 
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Add. Annotations :—Follid. Re Visser, Holland 
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action for the enforcement of the revenuc 
law of a foreign State.—Re VissER, QUEEN 
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of its business was transacted in Russia, & 
for the purpose of that business pltfs., through 
their London bankers, deposited moneys & 
Russian Treasury Bonds with the Petrograd 
branch of the Banque de Commerce de 
l’Azoff-Don. Having done so, plitfs. took 
out two policies of insurance to insure them- 
selves against loss or damage to the insured 
property ‘‘ directly caused by fire, rioters, 
civil commotions, war, civil war, revolutions, 
rebellions, military or usurped power. .. .” 
No claim was to attach under the policy 
(inter alia) ‘“‘for confiscation or destruction 
by the Govt. of the country in which the pro- 
perty is situated.”” In Dec. 1917, during 
the currency of the policy, the Banque de 
Commerce was occupied by soldiers & sailors 
of the Red Guard, & by the Bolshevists, 
purporting to act under the authority of an 
executive committee of the Commissaries 
of the People. They demanded & obtained 
control & possession of the bank & everything 
contained in it, including the insured property. 
Two actions were brought claiming for losses 
under the policies, & the question arose with 
regard to the recognition of the Soviet Govt. 
as asovereign power :—Held: on the informa- 
tion then available, the act of the military in 
seizing the insured property was an act of 
confiscation by the Govt. of Russia which 
was in existence at the material time, & 
had since been recognised by His Majesty’s 
Govt. as the de facto Govt. of Russia, & was 
not an act of a usurped authority ; therefore 
the claim failed by reason of the clause which 
provided that no claim was to attach under 
the policy ‘“*. . . for confiscation or destruc- 
tion by the Govt. of the country in which the 
property is situated.”—WuITE, Curmp & 
3ENEY, Lip. v SIMMONS, WHITE, CHILD ‘ 
BENEY, Lrp. v. EAGLE STAR & BRITISH 
DOMINIONS INSURANCE Co. (1922), 127 L. T 
571; 38 T. L. R. 616, C. A. 
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whose domicil of origin was outside of 
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domioil of choice in ono of the states 2 W. W 
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Ramsay v. Liverpool Royal Intirmary, [1930] 
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. 45. 


Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 
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Rudd, (1924) P. 72; “Ross, [1930] 


Add. Annotation :—Refd. A.-G. vr. Belilios, 
[1928] 1 K. B. 798. 


Ross v. 


thereof, resides temporurily in another 
country with the intention of returning 
to some place in the United States, 
oun not necessarily to the state in 
which he formerly lived, he does not 
revert to his domicil of origin, even 
with reapect to divorce.—-NELSON vt. 
NELSON, 0%?) 3D. L. R. 233; [1925] 
y. R. 1.—CAN. 


48a. —— ——.]—Where a man leaves the country 


50. 
61. 
52a. 


of his domicil of choice with the fixed & 
settled intention to give up residence there, 
& thereupon reverts to his domicil of origin, 
if he afterwards changes his mind, & forms 
the intention of returning to that country, 
as permanently residing there, he re-acquires 
a domicil of choice there, only when with that 
intention he again residesthere. The domicil 
of choice must be re-acquired by fulSlment of 
the same conditions as when it was formerly 
acquired.—_ FLEMING v. HorNnIMAN (1928), 
138 L. T. 669; 44 T. L. R. 315. 

Add. Annotation :—As to (6) Refd. Re An- 
nesley, Davidson v. Annesley, [1926] Ch. 692. 
Add. Annotation :—As to (2) Refd. Rudd v. 
Rudd, [1024] P. 72. 


—j-—-(1) In questions of domicil, less 
weight is given by the cts. to a testator's 
declarations than to his acts, & no one act is 
necessarily per se paramount in importance ; 
but the relative importance of all his acts, 
however trivial, must be considered as 
evidence of the animus manendi or revertendi. 

(2) The cts. are now slower to hold a change 
of the domicil of origin, & must be satisfied 
that tcstator intended quatenus in illo cxuere 
patriam. 

(3) The decisions that persons going to 
India in the service of the East India Co. 
thereby acquire an Anglo-Indian domicil, 
are excrescences upon, & anomalous to, the 
principles of domicil. 

(4) The animus to change an acquired 
donicil is not sufficient without the factum 
of return.—DREVON v. DrREVON (1864), 4 
4 New Kep. 316; 34 L. J. Ch. 129; 101, T. 
730; 10 Jur. N.S. 717; 12 W. R. 046. 
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; 88. 
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v. Liverpool Royal Infirmary, [1930] A.C. 
538; Peal v. Peal (1930), 118 L. TL 76s. 
Refd. Rudd v. Rudd, [1924] P. 72. Generally, 
Refd. Ross v. Ross, [1930] A. C. 1. 


.}—Applt. was the proprietor of a 
Scotch estate, but left Scotland for America 
in 1895 to earn his aba, In 1901 he 
married resp., an American lady, & in 1902 
they went to Quebec where he carried on the 
business of manufacturing arms. They lived 
together there till 1917 with occasional visits 
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on munitions till Sept. 1918, ‘ve BSX/ESR 24 wwe y wwe 
a certain time in Great Britain & in 1918 
leased a house in London. In 1922 he took 
ao lease of a flat in New York of which he 
remained tenant when these proccedings for 
divorce began in Dec. 1923. Up to the year 
1920 there was no statoment by applit. of his 
intention to abandon his Scottish domicil, & 
as late as Dec. 1920, he stated in an affidavit 
that he was a domiciled Scotchman. Between 
Dec. 1920, & the institution of these pro- 
ceedings ho was trying for the purposes of 
taxation to become a resident alien in the 
United States, & in Apr. 1923, succeeded. 
In Jan. 1924, after these proceedings he 
suught to bo naturalised as an American 
citizen. He spent increasing periods of time 
at his Scottish estate & referred to it as his 
home in a letter written to resp. in Nov. 1022. 
Since 1920, however, he had made statements 


- in documents & verbally that he intended to 


68b. 
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live permanently in New York, though such 
statements were never made to his wife, nor, 
with one exception, to any personal friend :-— 
Held; the evidence of declared intention of 
change of domicil was not established, as such 
declarations must be examined by considering 
the person to whom, the purposes for which, & 
the circumstances in which they were made, 
& be carried into effect by conduct & action 
consistent with the declared intontion.— 
Russ v. ELLISON (OR Rosy), |1V30] A.C. I, 
H.d.; 01. J. P.O. 168; 141 1. Tb. O66, 
li. L. 
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animus may be inferred by the factum of 
residence within the new domicil, but in 
order to warrant that inference the quality 
of the residence must be taken into account ; 
mere length of residence is not of itself 
sufficient. 

A testator who died in Liverpool in 1927, 
aged eighty-two & unmarried, left a holo- 
graph will, valid by the law of Scotland but 

valid by the law of England. Testator’s 
domucil of origin was Scottish, & he lived the 
xreater part of his life in Glasgow. iginally 
employed there as a commercial traveller he 
gave up that employment in 1882 & never 
worked again. In 1892 he went to Liverpool 
to be near a brother & sister, & lived there 
for the last thirty-five years of his life. He 
was supplied with the means of subsistence 
by his brother & sister, & on the death of 
his sister he succeeded to the whole of her 
estate. With the exception of family ties 
he had few, if any, ties in either England or 
Scotland. In an action by beneficiaries 
under the will against testator’s next of kin 
for a declaration that testator was domiciled 
in Scotland at the date of his death :—Held : 
in the absence of independent evidence of an 
intention on the part of testator to change 
his domicil, the burden which ey on the next 
of kin of proving that he had abandoned his 
domicil of origin had not been discharged.— 
Bowrr oR Ramsay v. LIVERPOOL ROYAL 
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134; 143 L. T. 388; 46 T. L. 1k. 466, I. L. 
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DONALD, {1923} N. Z. L. R. 237.—-N.Z. 


PART II. SECT. 8, SUB-SECT. 2.—G. 


sw. Znoome tax patd in f 
ma for income taz in country 

of origin y resisted.)}—Held : 
facts of great rtance in deter- 
question of domioil.-BaRrry v. 

JAMES (1931), Times, Apr. 239: (1921) 
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change 0 
lies on him wha wants to eatablish it.— 
LINTON o. GUDERIAN (1928), L. L. R. 
56 Calo. 530.—IND. 


230 xiii. eS oa eon hh ene v. 
i goal {1929} N. L. R. 668.— 
3 .}---BROWN ov. 
C. 542.—SCOT. 


"230 xiv. — 
Brown, [1928] S. 


2498. —— ——.}—The question whether a person 


800. 


302 





349. Add. Annotations :—Refd. Hunter v. 


is or is not domiciled in a foreign country is 
to be determined in accordance with the 
requirements of English law as to domicil, 
irrespective of the question whether the 
penn in question has or has not acquired a 

omicil in the foreign country in the eyes of 
the law of that country. 

Where an Englishwoman had never taken 
the steps prescribed by French Civil Code, 
art. 18 :—eld : (1) she had nevertheless on 
the evidence acquired a French domicil of 
choice, & the ct. would apply the law of 
France in administering her estate; (2) on 
the evidence as to the French law, the French 
cts. in administering the movable property 


Vol. XI.—Conflict of Laws. Cases 249a—400. 


of deceased would apply French municipal 
law, & the testamen disposing power of 
deceased was governed by that law.—Re 
ANNESLEY, DAVIDSON v. ANNESLEY, [1026] 
Ch. 692; 95 L. J. Ch. 404; 135 L. 'T. 508; 
42 T. L. R. 584. 


nnotations --—-As to (1) Consd. Re Ross, Ross v. Watertleld 


A 
(1929), 46 T. LR. 
atorfield (1929), 46 ' 


1; Re Askow, Marjoribanks v. Ashow, 
As to (3) Con Ross, Rose rv. 


30) 3 Ch. 259 8 to sd. Re 
.L.R,6L; de Askew, 


Marjouhank 


v. Askow, (1930) 3 Ch 259. 


251a. 





-———- —-—.]—Re ANNESLEY, DAVIDSON 
vw. ANNESLEY, No. 249a, ante. 


Add. Annotation :—Refd. Kramer v. A.-G., 
{1923] A. O. 528. 


Part I!l—Nature of Property. 


Add. Annotations :—Distd. Re Anziam, Her- 
bert v. Christopherson, [1930] 1 Ch. 107. 
Refd. Re Berchtold, Berchtold vv. Capron, 
[1923] 1 Ch. 192. 

Add. Annotations :—Refd. Re SBerchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. Mentd. 
Re Rush, Warre v. Rush, [1923] 1 Ch. 56. 
Berchtold v. Capron, [1923] 1 Ch. 192. 

For the paragraph in the original volume 
substitute the following paragraph :— 
Interest in proceeds of sale of English 
freeholds—By English law.]~—-When a person 
domiciled in a foreign country dies intestate 
ahs 3 an interest in the proceeds of sale of 
English freeholds which are subject to a 


303. 


808. 


311. 


trust for sale but not yet sold, such an interest 
is an immovable, & the succession thereto 
is governed by the lew situs.—Re BERCHTOLD, 
BERCHTOLD v. CAPRON, (19238] 1 Oh. 1902; 02 
lL. J. Oh. 185 ; 128 L. T. 691; 67 Sol. Jo. 212. 


For the paragraph in the original volume 
substitute the paragraph numbered 3802 in 
the original volume. 


Add. Annotation: —Refd. Re Berchtold, 
Berchtold v. Capron, [1923] 1 Ch. 192. 


Add. Annotation: —Generally, Mentd. ve 
Berchtold, Berchtold v. Capron, (1923] 1 Ch. 
192. 


Part IV.—Immovables. 


822. Add. Annotation :—Mentd. Tallack v. Tal- 


lack & Broekema, {1927] P. 211. 

Stiid- 
tische Hochseefischerei Gesellschaft, [1925] 2 
K. B. 493; Re Ross, Ross v. Waterfield 
(1929), 46 T. L. R. 61; Robinson v. Speah- 
man or Robinson (1929), 69 L. Jo. 61. 


350a. ——— ——- ———- ———-.] ROBINSON v. Sprah- 


MAN OR ROBINSON (1929), 69 L. Jo. 61, EH. 1. 


352. Add. Citation :-—eub nom. ANON., 1 Salk. 404- 


868. Add. Annotation :—Mentd. 


Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 187 L. T. 187. 


868. For ‘‘ (2) an order giving leave to serve a 


writ in an action for rescission ’’ read ‘‘ (2) an 


378. 


374. 


880. 


400. 


order giving leave to serve out of the juris- 
diction a writ in an action for rescission.”’ 
Add. Citation :—127 L. T. 209. 

Add. Annotation :— Refd. 'fallack v. Tallack 
& Broekema, [1927] P. 211. 


After this case for ‘Foreign judgments 
generally.) See Part XIV., post,” read 
“ Foreign judgments generally, sce pp. 444 
et seq., post.” 

Add. Annotations :—As to (1) Consd. New 
York Life Insce. v. Public Trustee, [1924] 1 
Ch 15; Guatemala (Republica de) v. Nunez, 
{1927} 1 K. B. 669. 

Add. Annotation :-—Mentd. Re Jordison, Raine 
v. Jordison, [1922] 1 Oh. 440. 


PART II. SECT. 2. 
p i. 





ig not a 

b 6 ALEXANDER . A.-G., {i 27) 

1D. L. R. 602; (1927) 1 W. W. R. 
28.—CAN. 


143; 38 B.C. R. 

7 tn land agreed to be 
sold.J}—~Where on the death intestate 
situate in Saskat- 


title ia subject to the interest 

oF ae a t ft sale the pipe 
or sale, e oO 

a in the land is immovable 


property & devol rding to th 
- evolves acco e 
faw of Saskatchewan & a to be 


administered by the representative of 
the estate in that province, even though 
deceased died domiciled elsewhere.— 
BURKE Esrate (Sask.), [1927] 3 


Re 
W. W. R. 718.—-CAN. 


PART IV. SECT. 1, SUB-SECT. 1. 
{1927]) 4 D. L. R. 607; 61 O. L. R. 
180.— CAN. 


334i. Treepaes to land—Land stiuate 


LUND ABBOTS- 
FORD LUMBER MINING & DEVELOPMENT 
Co., [1926] 1 D. L. R. 978; [1925] 1 
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wv. 


abroad—Injury fire spreading wlo 
forcian Blete Hos 


WwW. W. R. 4765; 34 B Cc It 485.- CAN, 


PART IV. SECT. 2, SUB-SECT. 2. 


348 {. Scoitish heritage. }—-Testa- 
tor, domiciled in Kngland, left a will 
made in England & in English form 
disposing of his whole estate, which 
consisted of by non pest ot ree & 

reon ro y in England, 80 
Proluded Eoottish heri ~—-Held : the 
Seottish ote. nea toning jurisdiction 
in an on dealing 
claims to the Seottish heritage -—- 
Foster v. Fosren’s Trustrrs, (1923) 
8. C. 912.—8CO0T. 





competing 


Cases 417—440a. 


417. Add. Annotation :—Consd. 


417a, 


489. Add. Annotation :—Refd. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part V.—Movables. 


Republica de 
Guatemala v. Nunez, [1927] 1 K B. 669. 


——.]—The Q. Co. was a co. 
incorporated & c i on business in 
Queensland. In Sept. 1886, the Q. Co. 
issucd & deposited with the U. Bank, as 
security for moneys due & to become due, 
two debentures, the one for £10,000, & the 
other for £50,000 ; both debentures assigned 
the uncalled capital of the co., & were, as the 
ct. held, valid according to the law of Queens- 
land. In Dec. 1886 the Q. Co. made a call 
of £50 a share payable in four instalments, 
in Feb., Apr., June, & Aug. 1887. The co. 
had many shareholders domiciled in Scotland 
& some in England. On Oct. 20, 1887, 
an order was made for winding up the co. 
in Queensland, & on June 14, 1888, a similar 
order was made in England. On Feb. 24, 
1887, the A. Co., a co. domiciled in Scotland, 
commenced proceedings in Scotland to recover 
from the Q. Co. large sums entrusted to them 
for investment. Immediately after the 
institution of the action the call moneys due 
under the call made by the Q. Co. as above, 
from shareholders resident in Scotland, were 
arrested by the Scotch process called arrest- 
meht on the dependence of the action. Pro- 
ceedings in t action were .cstrained by 
the High Ct. in England on Feb. 24, 1888, 
on the motion of the English liquidator of the 
Q. Co., but the order was expressly made 
without prejudice to the security, if any, 
upon the amounts payable by the Scotch 
shareholders in the Q. Co. which the A. Co. 
had acquired by their proceedings, & the 
amounts received from the Scotch share- 
holders were directed to be carried by the 
liquidator to a separate account. On 
Sept. 6, 1889, an order was mado in the Queens- 
land winding up allowing the claim of the A. 
Co. for £12,662 4s. 5d. The U. Bank, whose 
claim against the Q. Co. had been allowed for 
£74,000, but who had valued their security 
at £31,000, took out a summons claiming 
that the liquidator should pay’ over to the 
bank all the moneys in his hands representing 
proceeds of the said call. Theo A. Co. claimed 
to be paid in priority out of the money 
received from Scotch shareholders. The 








evidence stated that, according to the law | 


Annotations :—Consd. Guatemala 
2 Ch. 117. 


418. 


421 


428. 


424. 


of Scotland, the arrestment had the effect 
of attaching the fund in favour of the creditor 
obtaining it, & upon the decree being pro- 
nounced in the suit the security would become 
complete, & that such an arrestment operated 
as an assignment of the fund duly intimated ; 
that an admission of the sum due in the 
winding up of a co. was for this purpose 
equivalent to a decree; & that, according 
to the law of Scotland, in order to create a 
competent security over incorporeal personal 
property, the assignment thereof must be duly 
intimated to the debtor :—Held: without 
deciding the point whether the maxim 
“ Mobilia sequuntur personam"’ made the 
assi; ent of the calls by the Q. Co. domiciled 
in Queensland valid in Scotland, the case 
was governed by the principle that, if a 
teanstee of personal property is carried out 
validly according to the law of the country 
where the property is situated, it cannot be 
made invalid by anything in the law of the 
assignor’s domicil ; & as the evidence proved 
that the arrestment operated as an assignment 
by the Q. Co., completed by intimation accord- 
ing to the law of Scotland, that assignment 
could not be made invalid by the prior 
assignment, which could only have effect 
by the law of Queensland.—Re QUEENSLAND 
MERCANTILE & AGENCY Co., Ex p. AUSTRA- 
LASIAN INVESTMENT Co., Ex p. UNION BANK 
OF AUSTRALIA, {1892} 1 Ch. 219; 61 L. J. Ch. 
145; 66L. T. 483; 8 T.L. R.177, C0. A. 


epoca de) v Nunez 
. Kelly v. Selwyn, (1905; 


Add. Annotations :—Consd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669 
Refd. Albemarle Supply Co. v. Hind (1927), 
43 T. L. R. 652. Mentd. Re Allester, [1922] 
2 Ch. 211; Pennington v. Reliance Motor 
Works, [1923] 1 K. B. 127. 

Add. Annotation :—Refd. Sedgwick Collins v. 
Rossia Insce. of Petrograd (1925), 133 L. T. 
808. 

Add. Annotations :—Apld. Guatemala (Re- 
publica de) v. Nunez (1026), 95 L. J. K. B. 
955. Refd. New York Life Insce. v. Public 
Trustee, [1924] 1 Ch. 15. 

Add. Annotation :—Distd. Republica 
Guatemala v. Nunez, (1927] 1 K. B. 669. 


de 


Part VlI.——Succession. 


Re 
Berchtold v. Capron, [1928] 1 Ch. 192. 


Berchtold, 


freeholds.|—Re BERCHTOLD, BERCHTOLD v. 
Capron, No. 302, ante. 


439a, ——— Interest in proceeds of sale of English 440a. ——— Will of Egyptian realty made by British 


PART V. SECT. 8, SUB-SECT. 1. 

409 i. ALobilea poqent et personam. ] 
—A., Whose domicil was in Ontario, 
died in Michigan. Certain securities 
wero, at the time of his death, in a 
bank in Michigan :—Held: the ec- 
curitica, although physically situated 
in Michigan, had an artificial or lega) 
status in Ontario.—A -Q, ror OvTanio 
vw. BaBy, (1996) 3 D. L R 928; 89 
0. L KR. 181 — CAN, 

409 ii. -——— Not applicable to rncome 


far.)—The maxim mobiha sequuntur 
ersonam does not afford a test of 
jabilhity to income tax in respect of 
transac tions relating to ageless pro- 
t= y outside Queensland, tunless tho 
ezislature has clearly made it applic- 
able —UNION TRUSTEE Co. OF ALb- 
tmaLua, Lrp. v. ComMR. oF TAxXhs, 
11929] S. hk. (Q.) 145.—AUS. 


PART VI. SECT. 1, SUB-SECT. 1. 
436 iii. ——.}—W bere on the death 


444 


intestate of an owner of landfsituate 
in 8. his title is subject to the interest 
of a purchaser under an outatanding 
agreement for eale the interest of the 
mip in the land - ar pred pha not 
movable, pro y ore, de- 

He eg to the law of S., & 
ia to be administered bd Mae repre- 
sentative of the estate in t province, 
even th @ deceased died 
domiciled cluewhere.-—— lie BURKE 
Estate, {19238} 1 D. L. R. 318, 22 


subject domiciled in Egypt—Ottoman Order 
in Council, 1910, art. 90.}—A Moslem British 
subject domiciled in Egypt died in 1918 
posscesed of property which was all in Egypt. 

e was survived by his mother, who accord- 
ing to the Moslem law of inheritance was 
entitled to a one-sixth share of his estate. 
Deceased executed a will in the English form 
leaving all his property to his widow & 
children :—Held: having regard to the pro- 
viso to the above art. testator had no testa- 
mentary power over the share of his estate 
to which his mother was entitled by Moslem 
law.—BARTLETT v. BARTLETT, (1925] A. C. 
377; 94L.J.P.C.100; 183 L. T. 23, P. C. 


440b. ——- Will of Italian realty by British subject 
domiciled in Italy.)—-Re ltoss, Ross vr. 
WATERFIELD, No. 457a, post. 


448. Add. Annotation :—As to (1) Refd. Re Berch- 
told, Berchtold v. Capron, [1923] 1 Ch. 192. 


456. Add. Annotation :—Roefd. I?e Ross, Ross v. 
Waterfield (1929), 46 IT. L. R. 61. 


457a. ———.]—-(1) The succession to movable pro- 
perty, wherever situate, is governed by the 
law of testator’s domicil, that is to say, 
the whole law of the country of domicil, 
including the rules of private international 
law administered by its tribunals. The 
inquiry in an English ct. before which such a 
question of succession comes is, therefore, 
what the cts. of the country of domicil 
would decide in the particular case. The 
result is that, where by the law of the domicil 
the succession to the movables of a testator 
depends on the law of that testator’s 
nationality, an English ct. will hold that the 
fruccession is governed by the law of the 
nationality & not by the municipal law of the 
doniicil. 

(2) The succession to the immovable 
property situate in Italy of an English 
testator domiciled in Italy is to be deternuned 
by Italian law, namely, in the same manner 
as English Courts would determine it if the 
property belonged to an Englishman & was 
situate in England.—fe Hoss, Koss 0». 


Vol. XL—Conflict of Laws. Cases 140a—6526a. 


WaATERFIELD, [1930] 1 Ch. 377; 00 1. J. Ch. 
67; 142 L. T. 189; 46 T. L. BR. OL. 

Annotation :——As to (1) & (2) Consd. Re Askew, Marjonuhanks 

v. Askew, (1930 2 Ch. 259. 

460. Add. Annotation :—Generally, Mentd. Ord 
v. Ord, (1928] 2 K. B. 482. 

461. Add. Annotations :—Refd. Re Koss, Ross rv. 
Waterfield (1929), 46 T. L. Kt. G61. Refd. 
Papadopoulos v. Papadepoulos, [1980] P. 35. 


463. Add. Annotations :—As to (1) Consd. Re Ross, 
Ross v. Waterfleld (1920), 46 T. L. RR. 61. 
As to (2) Consd. Re Ross, Ross v. Waterfield 
(1929), 45 'T. L. I. 61. 

467a. Law of nationality.]—J2e Ross, Ross », 

WATERFIELD, No. 457a, ante. 


481. Add. Annotations :—-Aa to (3) Consd. Re Koss, 
Koss v. Waterfield (1929), 46 T. L. R. 6L; 
Re Askew, Marjonbanks v. Askew, (L0380] 2 
Ch. 259. 
511. For the paragraph in the original volume 
substitute the following paragraph :— 
Share in proceeds of sale of freeholds—- 
Held on trust for sale but not converted.]— 
An interest in the proceedings of sale of real 
estate settled upon a trust for sale, which 
has not been executed, is personal estate 
within Wills Act, 1861 (c. 114), s. 1.—RHe 
LYNE's SETTLEMENT Trusrs, Jie QGBbs, 
LYNE v. Gipss, [1919] 1 Ch. 80; 838 LL. J. Oh. 
1; 120L.T. 81; 35 T. L. R. 443 63 Sol. Jo. 
53, C. A. 

Annotation :—Refd. te Berchtold, Borentold v. Capron, |1923) 

1 Ch, 192 








ae 


517. Add. Annotation :—Consd. Re Hoss, Rosa v. 
Waterfield (1029), 46 T. 1. Kt. 61. 
521. Add. Annofation:—Folld. Ite Cunnington, 
Healing v. Wobb, [1924] 1 Ch. 68. 
-J}—By his will mado in English 
form in England testator, who described 
himself as a British li bap residing in 
France, bequeathed to his sole exor., who was 
English, all his estate upon trust for con- 
version, & after payment of certain legacies 
to domestic servants, to divide all the residue 
of his estate equally between ten named 
legatees ; & if any of such legatecs died in his 
lifetime the legacy was to belong to tho issue 








526a. 


Sask. L. R. 142; [1927] 3 W. W. R. 
718.—CAN. 


PART VI. saab SUB-SECT. 2.— 


Bh Wil of Chincse Buddhist domiciled 
in Burma—Whether Chinese ry 
law applicable—Right to make will, )}-— 
Chinese customary law governs tho 
rucoession to the estate of a Chinaman 
domiciled in Burma. The right of the 
Chinese to make wills has also been 
recognised.—-Cuan Pyv v. Saw SIN 
(1928), I. L. BR. 6 Ran. 623.— IND. 


PART VL. SECT. 2, SUB-SECT. 1.—A. 

453 ix. -}~Testator who had 
formerly resided in N.Z. went to 
Victoria, where according to an affi- 
davit filed by his exor. he acquired & 
at his death retained a domici]. The 
bulk of his property was invested in 
bonds & in mtges. of land in N.Z. :— 
Held: the mtges. wero movable 
property, & the intestate succession 
to them was governed by tho law of 
deceased's domicil.—te O’NEILL, ETC., 
(1922) N. Z. L. R. 468.—N.Z, 

453 =x. -}—War Stock & National 
War Bonds are Imperial or British in- 
vestments, although administered in 
England, & where testator was 
domiciled wn Scotland :—Held: the 








effect of the destinations fell to bo 
ascertained according to Scote law, & 
not according to English law.— 
CUNNINGHAM’S TRUSTEES v. CUNNING- 

453 xi. J—~A domiciled Ssots- 
man died leaving a will In Scottish 
form, by which he conveyed his estate 
to Scottish trustoos, & directed them 
to set aside a certain aum for the use 
of a liferentrix, & on her death to pay 
@ legacy out of it to a named legates. 
He further dirccted that, in the event 
of the legateo predeceasing the period 
of division without ree, § issue, the 
legacy should be pald to the legatec’s 
*“ nearest heirs.” The logatee pro- 
deceased the liferentrix without leaving 
issue. Both at tho date of testator’s 
death & his own death he was a 
domiciled Englishman. On the death 
of the lIiferentrix:—Held;: in tho 
absence of any indication of a con- 
trary intention on the part of tectator, 
the legatee’s heirs foll to be ascertained 
by the law of his domicil, t.e., the law 
of England.—Switn'’s TRUSIKKS  ¢. 
MACPHERSON, [1926] S. C. 983.—-SCOT. 


PART Vi. SECT. 2, SUB-SECT. 2. 


468 vii. ~}—Indian Succession 
Act, therefore, governs the succession 
to the estates of “ Chinese Buddhists,’’ 


445 








whether born in China or born in 
Burma, who were domiciled & dled in 
Burma. Evenijt Chinese Buddhists ” 
are Buddhists withiz, Burma Laws Act, 
8.13 (1), Chinese customary law cannot 
be he ag to their cstateos, because it 
js not Buddhist law. The law of 
justico, equity, & good consclenco 
must, therefore, be applied under 
Burma Laws, Act, 6. 13 (3), & Indian 
Succession Act should govern tho 
succession 10 tho estates of “ Chincse 
Buddhists,’ as being tho law of Justice, 
equity, & good conscience, in view of 
the fact that it is the general law of 
succession in India & is the law which 
governs the succession to the estates 
of all other Chineso domiciled & dy ing 


in Burma, whose personal Juw is 
identical with that of “ Chinese 
Buddhiste.”” -Puan Tryok vo Lim 

Rt. 8 Ran. 


KYIN KavkK (1980), I. L. 
57.—IND. 

ad. Intestate domutled abroad leaving 
sharea in Canaduin compuny—ITsaue as 
to ownership of shares—By what court 
determinel.J—~—Re FENWICK (1915), 35 
O.L. R 29; 9 O. W. N. 227.—OAN. 


PART VI. SECT. 2, SUB-SECT. 3. - 
D. (a). 


621 iv. ——.}—Re Koper (Decen ud, 
{1927) N. Z L. R. 731.—N Z. 


Cases 526a—638. ENGLISH AND Emprre Dicust SupPLEMENT. 


of guch n. Testator died in France, & 
oe will was proved in England. Two of the 
phicrt peng fa legatees died in his lifetime, but 
neither left any issue. There was no realty 
& the pee perky coer prising the residue was 
in aia residuary legatees were all 
lish. On a summons the domicil of 
tor at his death was held to be French. 
By French law there was no lapse of the shares 
of those legatees who had died, & the sur- 
vivors were entitled :—Held: "the domicil 
being French & there being no sufficient 
indication in the will, either express or implied, 
that testator desired that it should be con- 
strued by English law, the BF ace facie 
general rule a spplied, & the must be 
construed by French law. ane CUNNINGTON, 
HEALING v. WEBB, [1924] 1 Ch. 68; 93 
L. J. Ch. 95; 180 L. T. 808; 68 Sol. Jo. 118. 


528. Add. Annolaion i—As to (1) Refd. He 
a Manners v. Manners, [1923] 1 Ch. 
220. 

635. Add. cAnnolation: Mentd. Re Buston, 


Buston «7 Buston, [L980] 1 Ch. 648. 


536. Add. Annotalion :—Consd. Favorke v. Stein- 
kopff, [1922] 1 Oh. 174. 
548a. -|—Funds in ct. standing to the 








credit of an infant, having a foreign domicil, 
ordered to be paid out to her on her attaining 
the age of eightcen, being her full age accord- 
ing to the law of her domici]l.—Re ScHNAPPER, 
[1928] 1 Ch. 420; 97 L. J. Ch. 237; 189 
L. T. 42; 72 Sol. Jo. 187, 
5638a. —— ——,]—Administration, with a copy 
of the will annexed, of a party domiciled in 
Scotland, granted, in conformity with the 
grant of the ct. of loom ae pa jurisdiction in 
Scotland, though great doubt entertained 
as to the correctness of the grant in Scotland. 
—In the Goods of HENDERSON (1850), 2 Rob. 
Kccl. 144; 7 Notes of Cases, 378; 1638 E. R. 
1271. 
574, Add. Annotation :—Refd. Re McLaughlin, 
(1922) P. 235. 
580a. ——— Foreign grant of will & unattested 
codicil—Followed.|—-In the Goods of Foy 
(1839), 2 Curt. 328; 168 E. R. 428. 
587a. ——- ——— Will made after death according to 
directions of deceased—Valid under Spanish 
law—Grant made.|—Jn the oe of OSBORNE 
(1855), Dea. & Sw. 4: 26 1. T. O. 8. 128; | 
1 Jur. N.S. 1220; 4 W. R. 164. | 
587b. Pe P. In the Goods of GUTTIERKZ (1869), 38 
L. J. P. & M. 48; 17 W. R. 742; sub nom. | 
In the Goods of GuTimRgs, 20 L. T. 758; 33 
J.P. 635. 
5900. Add. Annofatioh :—Consd. In the Goods of 
Grewe (1922), 127 L. T. 371. 


PART VI. SECT. 2, SUB-SECT. 3.— 
D. (b). wodlock.—PURCELL 


& status of a child born in lawful 


504. Add. Annotations :—Consd. Re Ross, Ross v. 
Waterfield (1029), 46 T. L. R. 61. Refd. 


sley, Davidson v. Annesley, [1926] 
—A British born 


Ch. 692. 
_ subject, 
ta, having made his his will in 


domiciled in 

England, acc according to English law, & ash 
according to the law of Malta applicable to 
wills e in that island, the ct. refused to 
pronoun against the validity of the will, 

here being no evidence to show that the cts. 

at Malta would consider it invalid, but heat 
the contrary.—-FRERE v. FRERE (1847), 5 
Notes of Cases, 593. 

annoiaien :—Consd. Re Ross, Ross v. Waterfield (1929), 46 


594a. 





615. Add. Annotation :—Ae to (2) Folld. Re 
Cunnington, Healing v. Webb (1928), 68 
Sol. Jo. 118. 


62ia. ——- ——- ———- ———_.]Testator gave a 
share of his residuary estate to trustees upon 
trust for sale & to stand possessed of the 
proceeds to pay the income oe M. for life & 
then for such persons as she should by will 
appoint, & in default of appointment for her 

children at twenty-one in equal shares. M. 
mnaeriod a German in 1880 & died in 1922, 
leaving two daughters who attained twenty- 
one. By her will, made in German form, she 
appointed the elder her heiress, the younger 
to receive only her legal portion :—Held : 

iil was an effectual exercise of the biel — 
Re STRONG, STRONG v. MEISSNER (1925), 95 
L. J. Ch. 22; 69 Sol. Jo. 693. 


626a. Over stock representing proceeds of sale of 
hig estate in England—& liable to be laid out 

in purchase of land.J—An Englishwoman, 
domiciled in France, having a general power 

of appointment over a sum of stock, repre- 
senting a share of proceeds of real estate in 
Hngland sold under the age argc in a parti- 
tion action, such proceeds being liable to be 
laid out in the purchase of land under Settled 
Estates Act, 1877 (c. 18), s. 34, by her will 

in the French sanguage gave a all her pro- 
perties & chattels (tous les biens et droits 
mobiliera)”’ to T. absolutely :—Held: the 
will must be construed as disposing of 
everything in the form of personal estate 
over which testatrix had a general power 
of disposition, & the fund being personal 
estate in form, it passed by the will.—Re 
HARMAN, LLOYD v. TARDY, ty 3 Ch. 
oie 63 L. J. Ch. 822; 71L. T. 401; 8 R. 
Annotation :-—Reld. Re Scholefield, Scholeficld v. St. Jobn, 

Re Young, Smith v. St. John, [1905] 2 Ch. 408. 


688. Add. Citation :—127 L. T. 117. 


cated copy of said will with the Surro- 
gate Sas 


HENDRICKS & tchewan letters of 


em. ‘“ Hetres "—-In Canahan will— 
Whether adopted children included )— 
Where in a will of testator domiciled 
in British Columbia a gift of personalty 
is made to a porsun “ or his heirs” & 
such person dies comic : a foreign 
country before. the death of testator, 
the word “ heirs " includes an adopted 
ehild, where under the law of that 
country the effect of adoption is to 


eonfer on un adopted child all the rights 


v. 
Marks, (B.C.), (1925) 3 D. L. oat 854; 
(1925] 2 W. W. BR. 689.—CAN 


PART VI. sel re SUB-SECT. 4— 


Grant to attorney of executriz.}— 
Where a teutator dom domiciled in Quebec 
made an “ authentic will’ under the 
law of that preva & the sole execu: . 
trix resid therein & the attorney | 
appointed by hor filed a duly authenti- | 
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adininistration with the will annexed 
for the use & 


pe Wao d apply for & obtain probate. 
eS ll (Sank.), 119391 4 

D. A ¥or re O80 iw. 

CAN. 


PART VI. SEOT. 3. 


635 iv. ——.]}—Re BURKE 
ESTATE (Sask.), p. 366, anfe.—OAN. 





Vol. XI.—Conflict of Laws. Cases 689—650a. 


Part Vil.—Contracts. 


689. To the cross-reference before this c dad 
‘*No. 1908la.”’ ties 


639a. ———.J)—-Pltf. was received by defta., a 
British co., under a contract made in Detroit, 
to be carried in one of their steamships from 
New York to Southampton. The contract 
contained a clause that the shipowners should 
not be liable for loss, damage or delay to a 
passenger or his baggage arising from the act 
of God, or from causes of any kind beyond the 
carrier's control, even though the loss, damage 
or delay might have been caused by the neglect 
or default of the shipowners’ servants. It 
was further provided that all questions arising 
under the clause should be decided according 
to English law. A subsequent clause pro- 
vided that no claim under the contract should 
be enforceable against the shipowners unless 
a written notice thereof was delivered to them 
within three days after the passenger should 
be landed from the steamer at the termina- 
tion of her voyage. In the course of the 
voyage one of plitf.’s hands was injured by 
reason of the negligence of defts.’ servants, 
but no written notice of any claim was given 
by pltf. within the time limited by the con- 
tract :—Held: the language of the contract 
showed that it was the intention of the parties 
that it should be wholly governed by English 
law; the clause relieving defts. from liabihty 
for the negligence of their servants, though 
void by the law in force in Detroit, was valid 
& enforceable, by English law, but, applying 
the ejusdem generis rule, the clause did not 
absolve defta. from liability for pltf.’s injury. 
—JONES v. OCEANIO STEAM NAVIGATION Co., 
Lro., (1924]2 K. B. 780; 93 L. J. K. B. 1053 ; 
182 L. T. 207; 40 T. L. R. 847; 69 Sol. Jo. 
106; 16 Asp. M. L. C. 482. 


Add. Annotation :—Apld. Pass v. British 
sean Co. (Australia) (1926), 42 T. L. K. | 
771. 

640a. Agreement for contract to be subject to 
foreign law—Contract cancelled by decree of 
foreign Government.}|—In May, 1903, pltf. 
took out a 20 year endowment life insurance 
policy with defts. for 10,000 roubles payable 
at defts.’ office in St. Petersburgh, & by the 
terms of the policy all premiums were to be 
paid in Russia. Pitf. paid all the premiums 
in Russia down to 1917, & then in London 
down to 1919. By the terms of an Imperial 
Decree of the Russian Empire, dated July 7, 
1889, which were incorporated in the policy, 
it was provided (inter alia) that all disputes 
in connection with insurance operations 
should be settled according to Russian laws 
& in Russian cts. of justice. By a Mono- 
polisation Decree of the Russian Soviet Govt., 
dated Dec. 1918, insurance in all its forms ! 
was declared a State monopoly, & in Nov. | 
1919, a Decree of Cancellation abolished life 
assurance altogether in the Soviet Republic, 
& all existing contracts were annulled. In 


PART VII. SECT. 2, SUB-SECT. 1— | 


a 





640. 











those circumstances pitf., who was preventod 
by the above decrees of 1918 & 1919 trom 
suing on the policy in Russia, brought an 
action in uingiand for a declaration that 
defts. were liable to him under the policy : — 
Held: the proper law of the contract wun. 
according to the policy rules, the law of 
Russia, & the effect of the Oancellation 
Decree of Nov. 1919, was that: the contrat, 
if in fact there was any contractual nezus 
left in existence between the parties after 
the Monopvlisation Decree of 1YL8 came into 
force, was annulled, & pltf. could not recavor 
onit.—PERKY v. EQUITABLE Litt ASSURANCE 
Socimty or U.S.A. (1929), 45 'T. L. R. 465, 

Add. Annotations:—As to (2) Refd. N. V. 
Kwik Uoo Tong Landel Maatschappy v. 
Finlay, [1927] A. O. 604. Generally, Mentd. 
Matthey v. Ourling, [1922] 2 A. ©. 180. 

Add Annotations ;-—-Refd. Jones v. Oceanic 
Steam Navigation Oo., [1921] 2 K. B. 730; 
N. V. Kwik Loo Tong Handel Maatschappi 
v. Finlay, [1927] A. C. dOf. Mentd. Sanderson 
v. Armour (1922), 91 L. J. P.O. 167. 

Add. Annotation :—As to (2) Refd. Cayzer, 
Irvine v. Board of Trade (1926), 05 L. J. K. B. 
1054. 


645a. ——.]—The master of a» North Gernaan ship, 
lying at Constantinople, entered into a 
charterparty with North German subjects, 
there resident, tu carry a cargo to w port in 
the United Kingdom or on the continent, 
to be delivered to Wnglish consignoes. ‘The 
charterparty & tho bill of lading given under 
it were in the English language, & it was 
stipulated that the snip should call at ono of 
three ports of the United Kingdom for orders. 
The ship duly called at F., & was ordered to 
proceed to an Mnglish port to discharge :— 
Held: as the intention of the parties as to 
what law should govern was to be gathcred 
fromm the circumstances of the case, &, as the 
giving of the orders fixed the seat of the con- 
tract in Kngland, the law of INingland applied. 
—THE WinneiM Scumiv'r (1871), 25 1. WT. 
34; 1 Asp. M. L. C. 82. 

Annotations -—Refd, ‘The San Roman (1872), LD 1.3 A. & HK, 

985, Tho Dannebrog (1874), 31 L. T, 759. 

646. Add. Annotations :—Apld. Jones v. Oceanic 
Steam Navigation Oo., {1924} 2 K. B. 730. 
Refd. N. Y. Kwik Hoo To Handel 
Maatschappij v. Finlay, [1927] A. O. 604. 


(c) Application of Lez loci solutronia (Vol. XI., 
p. 392). 


641. 


643. 


644. 


650a. Contract by State—Loan.]—When the Govts 
of a State contracts a loan in another country, 
the contract 18 governed by the law of the 
State whose Govt. contracts the luan, & not 
by the law of the country in which tho con- 
tract 1s made.—SMITH v. WLUUELIN (L869), 
L. R. 8 Eq. 198; 381. J. Ch. 465; 201. T. 
724; 17 W. it. 904. 

Annotation :—Retd. Goodwin v Robaits (1876), J App. Cae. 

476. 


the parties Intended ehould govern their ; Mowcrow Surety Co., (1924]4.D.L 
nghbta & Nabilitses.—HoRrsr 


ve. LIVER: | 376 —CAN., 


H 
h. 1002, 


924] 

652 vi. Assessment of damages.) | LEY, [1924] 2 D. L. 2 

~~ Dama reco an Ww. . . 443; 4B. © y}. 19, | an. Offer made accented by y at 
breseh 0 MMtrack thadaeabroad will we affd., (1925) 1 D. L. R. 159.- CAN. bi weined by law of country of offiror | 


determined by the proper law of the 
contract, that is to say, the law which 


| 652 vil. =e }e-L ocas & Co. v. 


REN} REW FLOUR MILIAY SAN (OAC RI 


(1928), @. bt. 45 K. B 29) CAN. 
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Cases 658a—705a. 


Before 659 add as follows :— 
658a. General rule.]|—Where a contract made in 
one country is to be performed in another, the 
law governing the contract is the law of the 
country where the performance is to take place. 
A contract for the sale of goods, made in 
Malta, was to be performed by the delivery 
of the goods on board a ship at Gibraltar 
selected by the purchaser :—Held: as from 
the moment of such delivery, the vendor 
had no further control over the goods, & had 
parted with their possession of & property 
in them, & the purchaser had, after their 
arrival in Malta, dealt with them in a manner 
inconsistent with the ownership of the 
vendor, he had no right to reject the goods 
& rescind the contract, which was governed 
by the law of Gibraltar.—BrEnam & Co. v. 
DEBONO, [1924] A. 0. 614; 98 L. J. P. C. 
133; 181 L. T. 1, P. OC. 
664. Add. Annotation :—Refd. Republica 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
668. Add. Annotations :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669; Re 
Visser, Ifolland v. Drukker, [1928] Ch. 877. 
Add. Annotation :—Refd. Republica 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
Add. Annotations :—Consd. Republica de 
Guatemala v. Nunez, [1927] | K. B. 669. 
Refd. /te Visser, Holland v. Drukker, [1928] 
Ch. 877. 
Add. Annotation: —Refd. Farr, 
Messers, [1928] 1 K. B. 397. 
Add. Annotation :—Refd. Russian Com- 
mercial & Industrial Bank v. Comptoir 
epee dad de Mulhouse, [1923] 2 K. B. 


de 


669. de 


670. 


Smith v. 
676. 


683. Add. Annotation :—Refd. The Colorado, [1923] 


- 102. 


688. Add. Annolations :—Refd. Benaim v. Debono, 
iret A.C. 514. Mentd. Matthey v. Curling, 
[1922}2 A. O. 180. 

699. Add. Annotations :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. Apld. Kursell 
v. Timber Operators & Contractors (1926), 
05 I. J. KX. B. 560. Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. BB. 470. Refd. Equitable Trust 
Co. of New York x. Henderson (1930), 47 
TT. L. RR. 00. 

708a. -——— —-— Policy effected in England by 
foreigner—With foreign company through 
English sina ee aa co. waa incorporated 
by special Act of the Legislature of New 
York, & had its central office & the bulk of 
its asscts in New York. The co. had a 

branch in London & in most of the capitals 





PART VII. cake ee 1.— 
e 6 e 





m. Read now “ 658a i.”’ : 


PART VII. SECT. 2, SUB-SECT. 4.— 
B. (b). 


f i. ine prs: 
Harter Act.}—Pitf. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


of Europe, the branch in Paris being ite head 
office for Europe. The general manager of 
the London branch had no general authority 
to issue policies in this country. Certain life 
policies signed by the president & secretary 
of the co. & countersigned by the general 
manager for Europe, were issued in London 
to German nationals before the outbreak of 
the war. The policies were not under seal. 
The policy moneys were expressed to be 
payable in London, but all premiums were 
obese either at the central office in New 

ork or at the office where the insurance was 
payable, & proofs of death were to be furnished 
at the New York office. An indorsement on 
the policy provided that it should be con- 
strued according to English law :—Held: 
it was permissible & necessary to look at 
the terms of the contracts & to determine 
from them at what place the debts would be 
recoverable ; applying that test in the present 
case, the debts were recoverable in London 
where they were expressed to be payable.— 
New York Lirs INSURANCE OO. v. PUBLIU 
TRUSTER, [1924] 2 Ch. 101; 03 L. J. Ch. 
449; 131 L. T. 488; 40 T. L. R. 430; 68 Sol. 
Jo. 477, 0. A. 


Annotatiwns -—Refd. Swedish Certral Ry. cv. Thompson, 
eal? K. B. 2553; Kepubhca de Guateniula v. Nunez, 


K. B, 669. 
705. Add. Annotation:—As to (1) Refd. The 
Colorado, {1923] P. 102. 
705a. Insurance against loss by forged document — 
Governed by English law—Insurance in 
London —Business carried on in New York. ]-— 
Pitfs., who carried on business in New York, 
took out a policy of insurance in London 
against loss which they might incur by having 
acted upon any document which might prove 
‘* to have been forged.”” During the currency 
of the policy pltfs. were induced to lend 
money to a firm by a document containing a 
false statement of the firm’s assets & liabuili- 
ties. Before the whole of the loan had been 
repaid the firm became bkpt., & the pltfs. 
sued an underwriter on the policy. By the 
law of the State of New York forgery includes 
‘‘a false statement of financial condition.” 
A member of the firm had since been con- 
victed in New York of forgery. Pltfs. con- 
tended that the word ‘ forged’’ in the 
olicy must be construed by the law of New 
fork where the loss occurred, & that there- 
fore it was immaterial if the document was 
not a forgery according to English law :— 
Held: even if the document was a forged 
ducument according to the law of New York 
the word ‘ furged ’’ was used in the policy 
merely to describe an existing state of fact 
& not as a term of art to be construed accord- 


the laws of the United States the 
Harter Act did not need to be referred 
to in the bill of lading to become bind- 
ing on the Lost & said Act was to be 


Incorporation of 
lan case.— J. RICHARDSON 


contracted 


deft. ship for the carriage of a cargo | &pplied in t ‘ : 
PART VII. SECT. 2, SUB-SECT. 4.—A. | of wheat from Buffalo to Montreal. | & Sons, Lip. vr. SS. BURLINGTON 
7 F 2 4 Pitf. was an American, the ship was an yn ‘Adm. s (1929) Ex. OF R. 186.— 
so. Jurisdiction of court to enforce— CAN. 


Contract to be hid fh abroad— 
Defendants resident within jurisdwtion. } 
—Where defta. In a suit reside in this 
country & the principe’ office of pitfs. 
is in bLugland, & a contract is entered 
into there between the parties which is 
to be erecuted In New York, a suit in 
respect thercof may be instituted iu 
this Province.— Dinner CaBLe Co. ¥. 
DOMINION TELEGRAPH Co. (1881), 28 
Gr. 648; (1883) 8 A. It. 416.—CAN. 


lela: 


American ship, & the contract was 
made in the United States. 
alleged that the contract or bill of 
lading was issued subject 
Harter Act, the terms & conditions of 
which applied to & formed part of such 
contract, while pitf. alleged that as 
this Act was not referred to or mado 
rsart of the contract it did not apply :— 
the obligations of the parties 
under this contract were governed by 
the laws of the United States. 


Deft. 
PART VII. SECT. 2, SUB-SECT. 4.— 
to the B. (0). 


701 i. Afarine policy—Govrerned by 
ler i contractus.}-—PATTERSON v. 
CONTINENTAL INSURANCE Co. (1859), 
18 U. Cy R. 9.—CAN. 

703 ii. —.]—Re HEWITT & 
Hewirr (Ont.) (1918), 14 0. W. N. 

. 116.—CAN. 





Under | 300; 43 D. L. 
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ing to the law of the place where the loss 
happened, & accordingly the action failed.— 
EQUITABLE Trust Co. of New York v. 
HENDERSON (1930), 47 T. L. R. 90. 

709. Add. Annotation :—Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

709a. Contract cancelled by decree of foreign 
Government.J}—PERRY v7. EQUITABLE LIFE 
pee ee SociETY OF U.S.A., No. 640a, 
ante. 

711. Add. Annotation :—Aa to (1) Refd. The 
Colorado, [1923] P. 102. 

716. Citations :—For ‘‘5 De G. M. & G. 604” 
read ‘1 De G. M. & G. 604.” 


Add. Annotations :—-Mentd. Lord Strathcona 
S.S. Co. v. Dominion Coal Co. (1925), 42 
T. L. R. 863 Rely-A-Bell Burglar & Fire 
Alarm Co. v. Eisler, [1926] Ch. 609; Re Wait, 
[1927] 1 Ch. 606. 

719. Add. Annotation :—Refd. 
[1923] P. 102. 

721. Add. Annotation :-—Generally, Mentd. Near 
Kast Relief v. King, Chasseur & Co., [1030] 
2K. 3B. 40. 

730. -idd. Annotation :-—Distd. Foster v. Driscoll, 
Lindsay v. Atttield, Lindsay v. Driscoll, [1920] 
1K. B. 470. 

732. .1dd. Annotation :—Distd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[i929] 1 Kk. B. 470. 

7382a. —-— Goods to be smuggled into foreign 
country—Not enforceable In England.j—I’., a 
financier, L., a distiller, D. & M., a firm of 
shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at 
some point from which it could easily be 
smuggled into the U.S., in violation of the 





The Colorado, 


laws of that country. D. & M. entered into 


Vol. XI.—Conflict of Laws. Cases 705a—757. 


interest) for the purchase of the steamer, the 
loan to bo secured by a first mtge. on the 
steamer. IE. agreed to lend D. & M. £1,000 
at 40 per cent. per annum interest to be 
secured by a second mtge. on the steamer. 
D. & M. agreed to insure the steamer for 
£1,000 against all risks including seizure or 
confiscation & £2,500 against marine risks 
& deliver to L. cover notes for £1,500 & £1,000 
& to F. a cover note for £1,000. F. & L. 
agreed jointly to underwrito the insurance 
for £1,000 against confiscation at a figure to 
be agreed in the event of the ordinary market 
rate exceeding thirty guineas per cent. ‘ 
& M. agreed to provide £1,600, the estimated 
balance required for the equipment of the 
steamor for the voyage:—J/leld: tho object 
to be attained by this agreement being a 
breach of international comity, the agroe- 
ment was contrary to public policy & void. —- 
Foster v. DRISCOLL, LINDSAY Y. ATTFIUSLD, 
LINDSAY v. DRISCOLL, [1029] 1 IK. 1B. 470 3 08 
IT. JI. K.B. 282; 140 L.'T.4793 45 TA RR. 
145, C. A. 

733. idd. Annotation: -Distd. Poster v. Driscoll, 


Lindsay ov. Attfield, Lindsay vv. Driscoll, 
(L920, LAC. Wb. £70. 
740. .ldd. Annotation: -As to (2) Refd. HKm- 


ployers’ Liability Assce. v. Sedgwick Collins 
(L926), 95 L. J. KK. Be. 1015. 

748. Add. Annotations :-—As to (1) Refd. Jobara v. 
Ottoman Bank, [1927]2 K. 1.254. (enerally, 
Mentd. Larrinaga v. Soc. Franco Americaine 


Des Phosphates de Medulla (1923), 92 
lL. J. K. B. 455. 
750. Add. Annolalions: - Apld. Soc. Anon. des 


Grands Etablissements de ‘Touquet VParis- 
Plage v. Baumgart (1927), 06 I. J. K. B. 
780. Refd. Carlton Ifall Club v. Laurence, 
{1929] 2 K. B. 15g. 


a contract to buy a steamer for £2,565; F. | 752. Add. Annotations :—Apld. Soc. Anon. des 


advanced £256 as a deposit on the purchase, | 


On Oct. 26, 1927, an agreement was entered 
into between F., L. & D. & M., whereby L. 


agreed to sell to D. & M. 7,500 cases of whisky | 


at 273. Gd. a case free on board at Leith or 
Glasgow to be delivered ex warchouse not 
later than Nov. 26. D. & M. were to take 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by a 
bill for £5,500 drawn by F., accepted by A. 
& indorsed to L., & a second bill for £4,812 
accepted by A. & ID. & M., both bills to be 
payable ninety days from Nov. 26, & to be 
drawn & accepted on Oct. 26, & handed to I. 
to hold as security until he should hand the 
shipping documents or delivery order from 
bond on or before Nov. 26. Li. agreed to lend 
1). & M. £2,500 (£1,000 at 8 per cent. per 
annum & £1,500 at 40 per cent. per annum 





ee ee 


PART VII. SECT. 2, SUB-SECT. 6.—D. 

sp. Contract tu indemnify bail.}— 
Where a contract of indemnity against 
loss with respect to bail given in pro- 
ceedings in a ct. of a pes country, 
is lawful under the law of that country 
the contract, & the security, if any, 
given ‘‘ in lmplement of the contract,’’ 
can be enforced in Canada, even ou 
the contract was executed in Canada 


756 i. By act of 


dian land.—NaTIONAL Co. 


: URETY v. 
LARSEN (B. C.), [1929] 4 D. L. R. 918 ; 
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3 W. W. KR, 299; revy., (1929) 3 D. L. Kk. 
79 > 2 W. W. Rh, 152.—CAN. 


PART VII. SECT. 2, SUB-SECT. 8. 


In what currency.}—EAMKa v. 
CITIES IMPROVEMENT Co. (1922 
O. L. KR 193.—CAN 


o en 


(irands Ittablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 
789. Refd. Carlton Liall Club v. Laurence, 
(1020) 2 K, B. 168. 

752a. --— —— -—--- ----—.j—Where moncy is 
lent in a foreign country for the purposes of 
gaming é& gaming in that country is not 
illegal, & cheques payable in England are 
given for the money lent, pltf. can ignore the 
security & sue as for money lent to deft.— 
Sociité ANONYME DES GRANDS ETABLISSE- 
MENTS DR TOUQUET PARIS-PLAGE v. BAUM- 
GART (1927), 06 L. J. K. B. 749; 136 L. T. 
709; 43 'T. L. R. 278. 

Annotation :—Consd. Carlton Hall Club v. Laurence, [1929] 

2K... 153. 


757. Add. Annotation:—As to (1) Apld. Swiss 
Bank Corpn. v. Boehmische Industrial Bank, 
{1923] 1 K. B. 673. 


ee ae renin arte 


756 iii. ——— —-— 
payment originating In one country ts 
to be made in another country, & the 
currency denomination specified is the 
sarae lp both countries, the rule Js that 
the payment must be made in the 
currency of the country where the 
money is payable, unless by express 
terms or necessary implication payment 
in sume other currency is required.— 


t 


- — ,.J ~-Wherea 


ent— 
ORDER 
) 52 


parties—Pu 


——,J—MyeRs v. | Simus ov. CHLENENKOFF, [1922) 1 
. (1922), 53 | W. W. R967; 62 D. L. R. 703; 15 
| Gauk, i. it, 185.—CAN, 
29 


Cases 777—827. 


TT. Add. Annotation :—Refd. Isaacs v. 


[1925] 2 K. B. 391. 


781. Add. Annotation :—Mentd. Tallack v. Tal- 
lack & Broekema, [1927] P. 211. 

7838. Add. Annotations : — Generally, Mentd. Mc- 
Millan v. Canadian Northern Ry., [1923] 
A. ©. 120; were v. Canadian Northern 


Ry., [1923] A. 0. 113. 


800. Add. Annotations :— Consd. 


Nachimson, [1980] P. 217. 


Apted & Bliss (1930), 143 L. T. 353. 

—Expld. & ae Nachim- 
Apted v. Apted & Bhss (1930), 143 L. T. 353. 
Add. Annotations :—Refd. R. v. Moscovitch 
(1927), 44 T. L. R. 43 Spivack v. Spivack 
52. Mentd. R. 7. Mosco- 


Add. Annotations : 
son v. Nachimpson, 


$01. 
[1930] 


(1930), 99 I. J. P. 

* witch (1927), 188 L. T. 188. 

808. Add. Annolation :— Consd. 
Nachimson, [1930] P. 217. 

808a. - —- —— 


of official registration. 
A man & a woman, 


Se AT St Se 


PART VIII. SECT. 1. 


776 xii. -—— —-— -J~—Appel- 
lant, resident in Ontario, In the course 
of his employment was injured in that 
dt on owing to the negligence of a 
eliow servant. Ho sued for damages 
in Saskatchewan, in which province 
common employment was not a de- 
fence, although a defence to an action 
in Ontario :— Meld: the action could 
not be maintained.— MCMILLAN »v, 
eee: NORTHERN Ry. a « [1923] 
nae 120; 92 LJ. PC ; 128 

293; 389 T. L. hi. 14 CAN. 


776 xiti. SP. 
plication under K. B. 9) OT aT) 0 
Seopa .), for leave to bring an action 
or damages for personal injuries in- 
curred in the province of Alberta in 
the course of pitf.’s employment was 
refused, on the ground that tho acts 
complained of were not ** unjustifiabic ”’ 
according to Alberta law, an 
essential condition to found the 
aciion was not fulfilled. —WaARD v. 











BRiTIsH AM) RICAN OIL Co., LTn., 
(1923) 1W. W. R. 1240; 16 Sask. 
L. RB. 5%6 - CAN 
7718 xiv. — ———.}]—O'Con- 
NOR v. WRAY, Born t qt. Way {1929} 2 
L. R. 24; 46 Que. K. B. 199.— 
CAN. 


Facilities for dissolution under 
local law immaterial. ]}—Marriag* is a volun- 
tary union for life of one man « one woman 
to the exclusion of all others, & where a 
marriage in a foreign country complies with 
these requirements it 1s immaterial that 
under the local law dissolution can be 
obtained by mutual consent or at the will of 
either party with merely formal conditions 


both domiciled 
Russians, entered in Russia into a contract 
accepted by the local Jaw as one of marriage. 
The marnage could, according to the same 
law, be dissolved by mutual consent or at the 
will of one of the parties, with merely formal 
conditions of official registration :—Held: 


Part VIII.——Torts. 


Cook, 


ENGLISH AND Empree Diaest SUPPLEMENT. 


788. Add. Citation :—sub nom. BADTOLPH v. BAM- 


FEILD, Oas. temp. Finch, 186. 


Part IX.——Marriage. 


on an issue directed in a suit by the woman 
for judicial separation, that as the union so 
formed was of one man to one woman to the 
exclusion of all others, it constituted a valid 
marriage according to Hnglish law, notwith- 
standing that it could, according to the local 
law, be dissolved as stated above.——NACHIM- 
BON v. aa ee [1930] P. 217; 99 L. J.P. 
143 L. T. 


Nachimson  v. 
Refd. Apted ». 


217. Refd. 


104 ; 


617, C. A. 


Nachimson v. 


789. Add. Annotation :—Refd. 
[1927] P. 311. 


796. Add. Annotation :—As to (2) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, (1925] 1 K. B 


T. L. R. 444 ; 


Annotations :—Refd. 


The Fagernes, 


B. 271. 


94 J. P. 211; 46 


254 ; 
G. R. 


74 Sol. Jo. 870; 28 L. 


Gottliffe v. aa hae EA 2K. B. 


378; Spivack v. Spivack (1930), 99 L. 


180. 


PART VIII. SECT. 2, SUB-SECT. 1. 

780 i. Trespass to person—Damages 
—Granting of compensation entrusted 
to special tribunal in country where tort 
committed. }—Since in B. C. the board 
appointed under Workmen’s Com- 
pensation Act has exclusive jurisdiction 
in matters of compensation in leu of 
all rights of action of a workman or 
bus dependents against his cmplo 
for any accident arising out of & in 
ecourso of his Suny ment no action 
can lie in Saskatchewan on behalf of a 
widuw & child of a workman for 
death while domiciled in B. C.—WaL- 
POLE 0. Nae ie NORTHERN Ry. Co., 
a eae 113; 92 L J. P. C. 39; 

.T. S60": 39 T. L. R. 16.—CAN. 

gy oo “* Trespass — Negligence—. 
ee alg il Rarer loci actus "’ 
read ee en em- 
ployment—Ler actus.”” 

f. After this case add ‘* See, also, 
No. 778 xii., ante.’”’ 


PART IX. SECT. 1, SUB-SECT. 1. 
811 i. ——— Alarnage sulemnised ac- 
cording to law of state.}—If a person 
domiciled in a country whose awe 
per i BOW. co with ita marriages ics 
h ite laws, married thers 
to papa wives. tizens of that country, 
& dies while beatin) Baar a there though 
temporarily residing in B. C., the status 
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of the wives will be recognised b 


806. Add. Annotation :—As to (3) er “Mitford 
wv. Mitford, 
Nachimson, [1930] P. 217. 


814. Add. Annotation :-- As to (2) Refd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 


817. Add. Annotation :—Refd. 
Dastous (1929), 


821. Add. Annotations :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. Mentd. 
Re Wombwell’s Scttit., 
[1922] 2 Ch. 298. 


827. Add. Annotations :—As to (1) Refd. Papado- 
poulos v. Papadopoulos (1929), 46 T. L. R. 44. 
As to (2) Rota. Mitford v. Mitford, [1923] P. 


[1923] P. 180; Nachimson v. 


Berthiaume  v. 
45 T. L. R. 607. 


Olerke v. Menzies, 


the 
cts. of B. C. for the purpose of fixing 
the succession duty payable on 
movable property in B. C. going under 
seconset | 68 will to each of the wives.— 

wv. A.-G. FOR BRITISH COLUMBIA, 
(1924) 10D. L. R. 1166; 1 W. W. co 
753; 38 B. Cc. HR. 109: revag. S. 
sub nom. LEE CHEONG, [1923] 5 
W. W. R. 867.— CAN. 


cee a SECT. 1, SUB-SECT. 2.—B, 


——.J—FAFARD v. BEAUPRE 
asin. o Q. R. 66 S. C. 24.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—C. 


fn the Transvaal, marricd his deceased 
wife's sister, W., who was domiciled 

Natal. By the common law pre- 
vailing in T. at the time, ma age 
between a man & his deceased wife's 
sister was prohibited. In N. such a 
marriage was pernutted by statute :— 
Held: the iarriage was valid inas- 
much as the domicil of W. was in N. 
& the marrage was celebrated in N., 
& the N. cts. would not rd the 





validity ai ~~ ma as affected by 
an incapaci y impo my. the law of 
the hus uy, domicil not sed 


by the law of N.— FRIEDMAN t. FRIED 
MAN’B EXECUTORS (19232), 43 N. L. RB. 
259.—-S. AF. 


Vol. XI.—Conflict of Laws. Cases 828a—8S5. 


828a, ——- ——- ——_ ——.]—PApPanopouLus 1. . 
PaPADOPOULOS, No. 946a, post. Fecttt rr t L R or . eae ce Deweue 
829. Add. Annotations:—Retd. Republica de 840. Add. Annotation :—As to (2) Refd. Buerger v- 
Guatemala v. Nunez, [1927] 1 K. B. 669; New York Life Assce. (1927), 06 L. J. K. B- 
Sloggett v. Sloggett, (1928) P. 148; Nachimson 930. 
v. Nachimson, 11930) P, 217. 853. Add. Annotations :—Refd. Buerger v. Now 
835a. ——-.]—If there is one question better settled York Life Asace. (1927), 96 L. J. K. B. 930. 
, than any other in international law, itis thatas Mentd. Perlak Petroleum Maatschappij v. 
regards marriage—putting aside the question Deen, (1924] 1 K. B. 111; BR. v. Moscovitch 
of capacity—locus regit actum. If a marriage (1927), 188 L. T. 183. Mentd. The Croxteth 
is good by the laws of the country where it 1s Hall, Tho Celtic, [1980] P. 107, 
effected, it is good all the world over, no 858a, —-— ~~- Marriage of Roman Catholics in 
matter whether the proceeding or ceremony India —- Within prohibited degree -— Indian 
which constituted marriage acvording to the Statutes inapplicable.} ‘two Buittsh Roman 
law of the place would or would not constitute Catholies assumed to be domiciled in india 
marriage in the country of the domicil of one went through a ceremony of marnage, though 
or other of the spouses. If the so-called they were withm the prohibited degrees of 
marriage 1s nO marriage in the place where consanguinity according to English law, but 
it is celebrated, there is no marriage any- a dispensation had been obtamed from the 
where, although the ceremony or proceeding local Roman Catholic ecclesiastical aut hom 
if conducted in the place of the parties’ ties for the couple to contract tho marriage 
domicil would be considered a good marriage notwithstanding :~- Weld; there was no 
(per CuR.).—BERTHIAUME tv, Dastous, [1930] sanction in the Indian statutes relating to 
A.C. 79; 99 L. J. P.O. 66; 142 L. T. St, the marrage of Christians in India for Butish 
P. C, Roman Catholics to enter into a valid union, 
Annotation :—Consd. Nachimson v. Nachimson, {1930} P. & the marrage was declared nall & void. —- 
B17. Pea, ov. Pran (1080), 113 1. I. 7685 46 
886. Add. Annotations :-—Folld. Mitford v. Mitford, T. LR. 615; 74 Sol. do. O82. 
[1923] P. 130. Consd. Salvesen (or von 860. Add. Annotation :—Refd. Berthiaume v. 
Loraug) v. Austrian Property Admunistrator, Dastous (1929), 45 T. L. R. 607. 


Part X.—Divorce and other Matrimonial Causes. 








861a. ——— ——— Marriage in Turkey before Treaty L. J. P2117; 187 L. T. 487; 48 T. I RR. 

of Lausanne.|—MARTIN v. MARTIN & May 487; 71 Sol. Jo. 521. 

(1928), 72 Sol. Jo. 612. Annotation : -Mentd. Shearn +. Shearn (1930), 143 L. Th 
861b a et Pourt (1920), "Under Judteature (Consolidation) Act, 1925 

aU ei ee Sener: (c. 49), s. 191.J)—See Hvsnanp & Wire, No. 
868. Add. Annotation: - Apid. Matthews — v. 5542a, poat 

Matthews (hoe); i 1. J.B. 143. 1 878. Add. Annolatwn :—Mentd. Rudd v. Rudd, 
eerie as ae Sa peat iy in saad is limited {1924} P. 72. 

nglan ales epends upon domicil eee Cae . , 
there, & it does not necessaruy confer any he S Osek | arty A. ae peu dor eer 


authority over the property of a person dom1- 
ciled in a foreign country. — TALLACK v. | 885. Add. Annoflations :—Consd. A.-G. for Alberta 
TALLACK & BROEKEMA, [1927] P. 211; 96 | v. Cook, [1926] A. CO. 444; Salvesen (or von 


- ee eee mee eee 





eee 


878 i, — ~ ~~ Jiuivan mar- 
riage} Petition by tne wife for dise 
bolutiun of marriage. The husband 


PART X. SECT. 1, SUB-SECT, 1. of the Act ot 1926 are infended to mean 


sa, To make order for custody of | that tho grounds on which a decree 
ch 


for the dissolution of the marriage 
ae aan Kane ae of British subjects domiciled in ngland | was agubject of the U.S.A & domiciled 


vr ; 

mnay be granted by a High Ct. in India | tn that country; the marriage wae 

cer ie C.), (1929) 3 W. W. R shall bs thoua on which such . decreo | celebrated & both parties ros ded in 

7 Z might be granted by tho ponoe Ct a ey eT ao ete eae nee a 
cngland accordi for the a0 e or orlea 

PART X. SECT. vp SUB-SECT. 2.— tine being in feo in Mingland, ve romained. aduety & cruelty wors 

A. (a). according to Supreme Ct. of Judicature { cummitted within the juripdittion of 





b i. ——.] —Held * it is the duty of | (Consolidation) Act, 1925, s. 176.— | the ct. sufficient to ontitle politioner 
the district Nai, when a petition for | Barvarp v. Barnard (1928), 1. L. R. | tou decre nive. Held tho ct had 
dissolution of marriage comes before | 56 Calc. 89.—IND. jurisdiction to pass tho eave: 
him, to satisfy himeelf that the parties b ifi, —~.]—A wife cannot havo a | Mintaro, Miri we (1924), f L. dt 5 
to the marriage were domiciled in India | domicil distinct from that of her | Cale. 566.- IND. 
at the time when tbe petition was | husband, while they continue married, 879 i - | Phe 


Vv. rare rer 
resented & to see that the petition | even though the wife has left him for | domicil of the martled pal! at the time 
React contains a declaration that | cause or the husband haa deserted ber; | when the question of divone arises 
effect; & before hearing the sult, to | &, in order to give the ct. yuisdiction | Is the test of Jurisdl( on to dissolve 
part himself that the parties are in { to decree a divorce, it must be estab- | their mariage, & the «t. of the bond 
fact domiciled in India.—MURPHY v. | lished that the husband was domicilod | fde existing doml il bas jurisdiction 
Morpa#y (1929), I. L. R. 10 Lah. 607.— | within the province at the ecommence- | over persons origdually domiclied in 
IND t t thke roceed B Ae try t do # marriage 
. ment 0 © Pp ngs Brien & | another country to un 
b i. —— Under Indian Divorce | BREEN (Man.), [1929} 4D. L. R 849; | solumnised to that other country; 
(Amendment Act, 1926.}—Under Indian 2 W. W. R. 345.—CAN, & such a divorce will be recognised by 
& Colonial Divorce Jurisdiction Acts, bly. SREY Ie 25 of 1926 prevents | the cts of on alla, evel if erented ae 
gs. 1 (1), & Indian Divorce Act, 1869, | any decree of dissolution of a mariage | & CHUhc which would not be sulficicn 
‘ urledioti >» dumiijed | to obtain a divorce In Ontario.— 
& High Ct. has j ion except where the parties aro dun 7 
grant a decree for dissolution of a | in India.—Bownrmmem v. Ka Trouimon | Crowaity 9 Cromanry (1917), 2 
marriage; the words in sect. 1 (1) (a) | (1929), I. L. R. 57 Cale. 1159 —IND. O. L. . 481; 88D. L. KH. 151 - ‘ 
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Cases 885—918a. 


Lorang) v. Austrian Property Administrator, 
{1927} A. C. 641; Inverclyde v. Inverclyde 
(1930), 74 Sol. Jo. 863. Refd. Graham v. 
Graham (1923), 128 L. T. 639; Eustace v. 
Eustace [1924] P. 45; Rudd v. Rudd, [1924] 
P. 72; n v. Sasson, [1924] A. O. 1007. 


881. Add. Annotation :—Mentd. Bosworthick v. 


804. 


f 


7 


” $04a. 


895. 


Bosworthick, [1927] P. 64. 


Add. Annotations;:—-Consd. Graham _ v. 
Graham, [1923] P. 31; Salvesen (or von 
‘Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641 Refd. Mitford v. Mitford, 
{1923} P. 180. 

-]—(1) The competent jurisdiction to 
dissolve a marriage is that of the husband’s 
domicil & deft. must be domiciled in that 
jurisdiction at the commencement of pro- 
ceedings. Independent authority to dis- 
solve the marriage cannot exist in two 
sovereign States simultaneously. 

(2) A husband by deserting his wife in one 
domicil does not become estopped from 
alleging another domicil after acquiring it, 
& the wife so deserted is not thereby entitled 
to determine the forum of her procecdings 
for dissolution. A deeree of judicial separa- 
tion by reason of a matrimonial offence of the 
husband doves not as from its date fix matri- 
mohial domicil or render it incapable of 
alteration without the consent of the wife.— 
H. wv. H., [1928] P. 206; 07 L. J. P. 116; 
130 1. T. 412; 44°'T. L. R. 711: 72 Sol. Jo. 
598; subsequent proceedings: gus nom. 

v. Horn (1929), 142 1. 7. 98. 

Add. Annotations :—As to (1) Refd. Graham ! 
v. Graham, [1923] P. 31 ; Lustace v. Eustace, 
{1924] P. 45. Generally, Mentd. A.-G. for 
Alberta v. Cook (1926), 134 L. T. 717. 





899a. ——- —--— -——-.]— A decree for judicial 


separation made under Matrimonial Causes 
Act, 1857 (c. 75), s. 18, does not enable the 
wife to acquire a domicil different from that 
of her husband, & thus entitle her to sue for 
a divorce ih a ct. other than that of the hus- 
band’s domicil. The eficct of sects. 25 & 26 , 
of the above Act upon the legal relationship 
of the spouses after a decree for judicial 


Annotations :—Co 


ENGLIsH AND Emprre Dicest SUPPLEMENT. 


separation is confined within the precise 
terms of those sects.—A.-G. FOR ALBERTA Vv. 
Cook, [1926] A. C. 444; 95 L. J. P. O. 102 ; 
184 L. T. 717; 42 T. L. R. 317, P. C. 


nsd. Salvesen (or von Lorang) v. Austrian 


Property Administrator, [1927] A.C.641. Refd.H. v. H., 
{1928] P. 206. 


899b. 
908a. —— 


903b 


905. 
906. 
916. 


917. 


018a. 


tn re ee ee 











Subsequent change of domicil 
by husband.]—H. v. H., No. 894a, ante. ° 


J—(1) The burden of 
roving a change of the domicil of origin 
is strongly on those alleging it. 

(2) In this case resp. had not been proved 
to have acquired at the material time an 
American domicil, so the American ct., 
which had granted him a decree of divorce, 
had no jurisdiction. —_ 

(3) Even if the American ct. had juris- 
diction petitioner would have not have been 
bound by proceedings, of which she had 
no notice or knowledge. ; 

(4) Semble: even if resp. has now acquired 
an American domicil, petitioncr can still 
as a deserted wife obtain relief from the 
English cts.—Rupp v. Rupp, [1924] P. 72; 
93 L. J.P. 45; 180 L. 7.575; 40T. L. R. 197. 
, -~-—— Subsequent change of domicil 
by husband.|—Li. v. H., No. 894a, ante. 


Add. Annotation :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 

Add. Annotation :—Consd. A.-G. for Alberta 
wv. Cook, [1926] A. C. 444. 

Add. Annotation :—Refd. Graham rv. Graham, 
[1923] P. 31 

Add. Annotations :—Consd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444; H. v. H., [1928] 
P. 206. Refd. Graham v. Graham, [1923] P. 
31; Raeburn v. Racburn (1928), 138 L. T. 672. 
Add. Annotations :—Distd. Eustace v. Eustace, 
[1924] P. 45. Refd. Graham v. Graham, 
[1923] P. 31; Mitford v. Mitford, [1923] 
P. 130. 

——.]—-It is established by the cases 
of Armytage v. Armytage, No. 917, ante, 
& Anghinelli v. Anghinelli, No. 918, ante, 
that, according to the practice of the 




















890 iv. ——- ——-.]—An action by a 
husband, who had been married in 
Ontario, in a foreign State for a divorce 
resulted tn favour of the wife, & judg- 
mont dissolving the marriage was 
granted to her, & by it she was awarded 
alimony. Subsequently the  wifo 
sought by action to recover the amuunt 
of alimony, & the husband contended 
that as he had never acquired the 
nocossary domicil to give the foreigu 
ot. Jurisdiction to grant the divorce 
the judgment was invalid :—Held: 
as he had invoked & submitted to the 
jurisdiction of the foreign ot., he had 


precluded himself from setting up 
want of Jjurisdiction.—Swalizigt  v. 


Swaizg (1899), 51 0. R. 324.—-CAN, 


800 Vv. ~} -In_ order to 
found jurisdiction to entertain a suit 
for divorce it must be shown that the 
husband was domiciled in South 
Australia at the commencoment of tho 
proceedings. Unconditional submis- 
sion to the jurisdiction by the husband 
is insufiicient.—SLaTeR v. SLATER, 
[1925) s. A, s, h. 161.—AUS. 





PART X. SECT. 1, SUB-SECT. 2.— 
A. (b 


fi. —-— Must be within territorial 


limite of province.}—The domicil 
necessary to oonfer jurisdiction to 


dissolve a marriage must be within 
the territoria] limits of the province 
whore cts, are appealed to.—MARRI- 
AGGI v. MARRIAGG!, [1923] 3 W. W. Rh. 
849; A D. L. Rk. 463.—CAN. 


899 fii. -—-—.]—-Where a 
wife has obtained a deoree of judicial 
soparation, she is entitled to acquire a 
domici independently of her husband. 

Hastings ov. Hastinas, [1922] 
N. Ls L. QR. 273.—N.Z,. 


903 iva. ——.)}—The law 
of domicil governing divorce is that the 
domicil of the husband is tho domicil 
of the wife; but ciroumstances may 
arise, as a rusult of that rule, which will 
justify the intervention of the cts. 60 
as to give a deserted wife relief from 
her marriage tie—-Payn . PAyn, 
(1924) 38 DL. R. 1006; 3 W. W. R. 
111.—CAN. 








—_— 








908 iv b. ._/ Although 
8 warricd woman has been deserted by 
hor husband & he is moving about from 
piece to place, she cannot acquire an 
ndependent domicil; &, therefore, 
an action for divorce, brought by her 
in a province in which she is residing 
& was residing when he doserted her 
but which is not his domicil at the 
time of the action must be dismissed.— 
NELSON v. NELSON & ANDREWS (Sask.), 
{1928} 4 D. L. R. 910; [ 


1928} 3 
452 











W. W. KR. 201.—CAN. 

band, when domiciled in N., married 
deft. in that State. She deserted him 
while in that State In 1907. In 1917 
he came to Q. & acquired a domicil 
there. Deft. continued to roside in N. 
In 1927 he brought this action for dis- 
solution of the marriage on the ground 
of desertion continuously without cause 
for five years :—Held: tho ct. had 
Jurisdiction to entertain the action.— 
ee v. ROcHE ,[1928] St. R. Qd. 11. 











st. In Ireland—Power to elect to be 
domiciled either in Northern Ireland 
or in Irish Free State.}—Ecan v. 
Eaan, [1928] N. I. 159.—IR. 


PART X. SECT. 1, SUB-SECT. 2.—B. 


sv. Co-re not domiciled in 
country where divorce hay PAE ect ahd 
to damages & costs.}— Manitoba 


where an action for divorce is based on 
adultery committed outside the pro- 
vince, & the co-resp. is neither a 
resident of nor domiciled in Manitoba 
& has no assets therein, the ct. has no 
panera we eeuee either oe a 
amages agate © cO-resp. where 

has not submitted himself to its juris- 
dioti Rota & Samvultiak 

D. L. R. 10538; #1 


on.—RvTA ¥. 
(Man. » (1929) 4 
r . R. 744.—CAN. 


Annotations :—Distd. 
Refd 


ecclesiastical cts., a suit for judicial separa- 
tion, which is now substituted for the divorce 
a mensd et thoro, can be entertained in a case 
where both parties are resident but not 
domiciled within the jurisdiction. But the 
ct. has no jurisdiction to maintain a suit 
against a resp. who at the time of his citation 
or of the institution of the suit is resident 
out of the jurisdiction. Statute of Citations, 
1531 (c. 9), s. 2, which forbade the ecclesi- 
astical cts. to cite any person out of the 
diocese where he was inhabiting or dwelling, 
must be taken to have limited the juris- 
diction & not only the power of service of the 
ecclesiastical cts.; & Matrimonial Causes 
Act, 1857 (c. 85), which permits service within 
or without His Majesty's Dominions, cannot 
extend the jurisdiction.——GnawaM v. GRAHAM, 
{1923} P. 31; 921. J. P. 26; 128 L. LT. 639; 
39 T. L. I. 139; 67 Sol. Jo. 316. 


Eustace vw. KMustace, (1924) BP. 45. 
- Raeburn v. Racburn (1928), 138 L. 'T. €723 Johnstone 


v, Jobnatone [1929} P.165. Mentd. Smith». Smith, [1923] | 


918b. 


918c. 


PART X. SECT. 1, SUB-SECT. 3. 


gi. 


on action of separation & aliment 








|—Where the parties are not | 
domiciled in England, in a suit for judicial 
separation the question must be, in order 
to give jurisdiction in such a suit, whether, 
at the time when the petition indorsed with 
the citation was issued out for service, resp. 
was resident within the jursidction.—HaAgE- 
BURN v. RAEBURN (1928), 138 L. T. 672; 44 
T. L. R. 384. 


Respondent domiciled in England.}— 
There is jurisdiction in the Probate, Divorce 
& Admlity. Div. to decree judicial separation 
at the suit of the wife where the husband is 
domiciled in England, although at the date of 
the institution of the suit he is not resident 
in this country.— EUSTACE v. EUSTACE, [1924] 











-]—Where a wife brings 


annulment of a marriage celebrated In QV. -——.} —- 
Saskatchewan whethor or 
husband was domiciled in 


Vol. XI.—Conflict of Laws. Cases 918a—926b. 


P. 45; 93 I. J. P. 28; 130 L. I. 79; 89 
T. L. R. 687 ; 67 Sol. Jo. 807, C. A. 


924. Add. Annotations :—As to (tL) Refd. Salvesen 


(or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. G41. is fo (2) 
Consd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. O. O£1. 


926. Add. Annotations :—N.F. Graham v. Graham, 


{1923] P. 3L. 


Refd. Mitford v. Mitford, [1923] 
P. 180. 


926a. Parties domiciled in country where decree 


sought — Validity of marriage in dispute.]— 
(1) Where the validity of a marriage is in 
dispute the ct. of the domicil of the parties 
has jurisdiction, whether it is an exclusive 
jurisdiction or not, to pronounce a decree 
of nullity of marriage. 

(2) A decree of nullity of marriage pro- 
nounced by a ct. of competent jurisdiction, 
whatever be the ground of the decrec, is a 
judgment determining status & is equivalent 
to a judgment in rem, 

(3) Where the parties are domiciled in a 
foreign country a decree of nullity of marriage 
pronounced by a competent ct. of that 
country will, in the absence of fraud or 
collusion, be recognised as binding & con- 
clusive by the cts. of England & Scotland, 
unless it offends against British notions of 
substantial justice.—SALVESRN (OR VON 
LORANG) v. AUSTRIAN Property ADMINIS- 
TRATOR, [1927] A. C. 641; 06 I. J. B.C. 
105; 1387 L. T. 571; 43 T. LL. R. 609, H. 1. 


Annotations :—As to (3) Refd. H. v. IW. (No. 2) (19238), 97 


J. P. 116. Generally, Refd. Inverclyde ». Inverelyde 


30), 74 Sol. Jo. 863; Naobimson rv. Nachimson, [1030] 
217,C. A. 


926b. Jurisdiction dependent on domicil.) —INviR- 


CLYDE v. INVERCLYDEC (1030), 74 Sol. Jo. 
$63; 170 1. PT. Jo. 4425 [1930] W. N. 258. 


~}—- McNutt ov, CRE (1928), 
San 66 S.C. 332; 34 1. do J. 370.— 


not tho 
Saskat- 


against her husband on the ground of 
a matrimonial offence committed by 
the husband while domicijJed in Scot- 
land, the ct. in Scotland has jurisdiction 
to entertain the action, although prior 
to the bringing of the action the 
husband has taken up his permanent 
residence & acquired a domicil in a 
foreign country.— RAMBAY v. RAMSAY, 
{1925] S. C. 216.—SCOT. 

sx. Protest to jurisdiction — Pro- 
cedure.|—MILLER tv. MILLER (Man.), 
[1929] 3 W. W. R. 167.—CAN. 


PART X. SECT. 1, SUB-SECT. 4. 


li. --—On petition by a wife for 
restitution of conjugal rights :—Held : 
rep: had an Irish domucil, & the ct. 
had jurisdiction to give relief, it being 
immaterial whether resp. was or was 
not an American citizen.—BELL v. 
BEwL, (1922}] 2 I. R. 152.-—IR. 


PART X. SECT. 1, SUB-SECT. 5. 

n i. —— .J—An application in 
a nullity of marriage suit tu deter- 
mine the question of the jurisdiction 
of the Ct. of K. B. of S. to entertain 
the action. The marriage was cele- 
brated in S.; the husbaad, pitf., was 
domiciled & resident in A. at the time 
of the commencement of the action, 
& the wife was residing In M. :—Held: 
the Ct. of K. B. of 8. had jurisdiction 
to make a decree of the nullity of a 
marriage entered into in 3.—G. v. G., 
{1928] 1 W. W. f. 651; 22 Sask. L. HK. 


n ww, jJ—The Ct. of King’s 
Bench of Saskatchewan has juris- 


diction to entertain an action for the 











eet te ee ENE 


| 


chewan at the timo of the issue of the 
writ.—Rieip (OTHERWISE FRANCIS) % 
FRANGIS ae y {1929} 4 DL. R. 311s 
3 W. W. Rh. 102.—CAN. 

oi. Reeapondent residing in 
country where decree sought—Il'eluioner 
not residing in country where decree 
sought. |\—While residence only ts suffi- 
clent to found jurisdiction in nullity 
actions, as distinguished from divorce 
actions, such residence must be bund 
fide. Where a petition setting up 
grounds for a declaration of nullity 
was erroncously dismissed, the ct. 
declined to reinstate the petition, as 
petitioner was merely a casual visitor, 
although his wife was wu resident, In 
British Columbia.—PuRDY v. PURDY, 
{[1910) 2 W. W. R. 551.—CAN, 

o ii, —— -J—VAMVAKIDIS v, 
Kirkorr, [1929] 4 D. L. KR. 1060.—- 
CAN 








PART X. SECT. 2, SUB-SECT. 1.—A. 


q i. ——.J—POTRATZ v0. VOLRATZ 
(Sask.), {1926] 1 D. L. BR. 147.—CAN. 

q ii. J~—A divorce obtained by 
a wife in a foreign State, when her hus- 
band was domiciled in Saskatchewan, 
not recognised as valid.—BURNFIFL v. 
BuRNFit1, [1926] 2 Bb. GL. Re 129; 
{1926} 1 W. W. BR. 657; 20 Sask. L. R. 
407.—CAN. é 

q fil, ——-.}-—-SNEASER ¥. SIIRASER, 
11926) 3 b. L. R. 196; (1926) 2 
. W. R. 389; 22 Alte. L. R. 262; 
: yids {1926} 2 D. L. R. 906; [1926] 
2 W. W. R. 129.-—CAN. 

: iv. a aera ar ae 
{1927} +» dn 2th ; é 

° Ww. R. 597 > 38 B. Cc. R. 324.---CAN. 
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eee. ee 


q vi. ——~.}—A docree of divorce 
obtained in a foretgn country is not 
recognised as valid in Canada if at the 
thne of the decree the husband was 
domiciled in Canada, even though he 
bad then resided in sald forel 

sountery long enough to give the cts. 
thereof jurisdiction under the law of 
that country to grant the decree. 
W bore Pieauenty to such a divorce 
one of the parties thercto goes through 
a form of marriage while the other 
party is still Hving & the original 
Inarilage still subsisting under the law 
of thelr domicH, said — purported 
marriage will be declared nul) & vojld.— 
MAcDoONALD v. Nasir (Man.), (1920) 4 
DD. Le. RR. 10613; 2 W. W. Lt. 61. - CAN. 


927 Vv. As tho 
domicil of a wife is the husband's 
dotmicl) & forcign proceedings eannot 
alfect the legal status of a mariage 
in Canada, where the grounds support: 
log @ foreign decrce would not support 
a decree under Canadian law fleld: & 
wife’s divorce & ro-maruage in Min- 
nesota constituted togal adultery, && 
furnished pvround for the busband’s 
Glam for dissolution of the Canadian 
InAITiAge. CAMPBELL 1. CAMPBELL, 
{1923} 2 WwW. W. 2 819. CAN 


927 vi. -—— -.])—-Where a 
husband had icft Manitoba for the 
pus poss of obtaming a divorce which 
e could not have obtained there, & 


ee 


bad obtained a divorce abroad & 
marricd again:—Held: the wile" 

prayee for divorce should be granted 
AikKS vw. Yates, (1024) 1 0. da PB 


835; 3 W. W. KR. 578.—CAN. 


Cases 928-956. 


928. Add. Annotation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
(1027) A. O. 641. 


929. Add. Annoiation :—Refd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
927) A. O. 641. 


980. Add. Annotation :—Refd. Rudd v. Rudd, 
{1924] P. 72. 


982. Add. Annotations :—Generally, Refd.Salvesen 
(or von Lorang) ue sara Property Adminis- 
trator, [1927] A 41; Nachimson v. 
Nachimson, [1930] P ai? ‘ 


985. Add. Annotations :—As Fs (1) Folld. Mitford 


vw. Mitford (1923), 92 L. J. P. 90. Ae to 
(2) Refd. Nachimson v. Nachimson, [1930] 


. 217. Aa to (3) Refd. Eustace v. Eustace, 
1924) P. 46. 
985a. —— ——— ———.]|—-Rupp v. Rupp, No. 9038a, 
ante. 


044. Add. Annotations :—Expld. Salvesen (or von 
Lorang) v. Austrian Pro Cperty Administrator, 
[1927] A. C. 641. Refd. Mitford v. Mitford, 
{1923} P. 1380; ie sag hat v. Papado- 
poulos (1929), 46 T 


044a. -|—The husband, of British nationality 
damicil, married a woman of German 
nationality & domicil in Berlin in accordance 
with German law on Jan. 5, 1914. On 
Oct. 23, 1914, a German ct. annulled the 
marriage under a provision of the German 
Civil Code, & this decree of nullity was 
upheld on appeal. On Mar. 4, 1920, the 
woman, resp. in the present suit, con- 
tracted in Germany a second marriage, in 
respect of which the first husband, the present 
petitioner, claimed relief :—Held: the Ger- 
man decision was a conclusive adjudication 
between the parties, & no marriage was at the 
commencement of the suit or now sub- 
sisting.—-M1TFORD v. MrrrorD & VON KUHL- 
MANN, []923] P. 180; 92 L. J. P. 90; 129 
L. T. 158; 39 T. I. R. 350. 


044b. ——.]—-SALVESEN (OR VON LORANG) v. 
AUSTRIAN PROPERTY ADMINISTRATOR, No. 
926a, ante. 

046a. Foreign court without jurisdiction to grant 
decree of nullity.) —The disability of a forcigner 
to marry in England otherwise than in accord- 
ance with the law of his country as regards 
matters of form is a disability of which he can 
divest himself at will & therefore constitutes 
no objection to the validity of a marriage con- 
tracted by him in England in English form. 
A decree of a foreign ct. invalidating such a 
marriage ig recognisable in England only if 
the foreign ct. has jurisdiction over the 
marriage & evon then is open to examination. 








esé ii. —— ——. OMARTY a ct. of a f 


vw. CROMARTY, No. 879 iv., anie.— CAN. 


PART X. SECT. 2, SUB-SECT. 2 


047 iiL. CROMARTY v. CRO- 


——, divorce p 
MARTY, No. 879 iv., ante.—CAN. 


foreign 
husband was born & had lived con- 
tinuously up to a time shortly before 
the date of the commencement of the 


pronounced invali i As our cts., when 
collaterally attacked y: 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Want of jurisdiction cannot be cured by 
mere consent of the parties. A decree of a 
foreign ct. purporting to annul an English 
marriage under these circumstances is not 
severable, & if it is incompetent to annul the 
marriage, neither is it competent to award 
maintenance or a lump sum in lieu of main- 
tenance. 

The husband, a domiciled Cypriot, married 
a Frenchwoman in England in English form. 
Afterwards he repudiated the marriage on 
the ground that it was not in form in accord- 
ance with the law of his domicil. Later, on 
proceedings by the wife in a Cypriot ct., the 
Inarriage was declared null on the same 
ground by consent of the parties, & it was 
further declared that the husband should 
pay the wife a lump sum in satisfaction of all 
claims, including maintenance. The Cypriot 
ct. by the terms of its constitution had no 
jurisdiction to annul a marriage. Still later, 
the wife, finding the husband in England, 
took out a summons against him for neglect 
to maintain her under the Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925. The summary jurisdiction 
ct., upholding the marriage, ordered the 
husband to pay maintenance :—Held: the 
marriage was good & the agreement to 
set it aside illegal, that the decree of the ct. 
in Cyprus was pronounced without juris- 
diction in compromising maintenance as 
well as in annulling the marriage, & that the 
order of the ct. of summary jurisdiction must 
stand, the measure of maintenance within 
the limits of the Summary Jurisdiction Act 
being the means of the parties at the time of 
the proceedings.—PAPADOPUULOS v. PAPADO- 
POULOS, [1930] P. 55; 99 L. J. YP. 1; 142 
1. T. 237; 943. P. 30 ; 28 L. UG. R. 73. 


Add. Citation :—sub nom. SUGDEN v. LOLLEY, 
2 Ol. & Fin. 567, n. 
Add. Annotation :—Consd. Salvesen (or von 


Lorang) v. Austrian Property Administrator, 
(1927] A. C. 641. 


Add. Annotations: — Consd. Jacobson v. 
Frachon (1927), 44 T. L. R. 103; Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, (1987) A. ©. 641. Refd. Mitford 
v. Mitford, [1923] P. 130; Rudd vw. Rudd, 
{1924} P. 72 ; Papadopoulos v. Papadopoulos, 
[1930] P. BG. 

954a. Award of maintenance by foreign court— 
Court incompetent to annul m 6. }— 
PAPADOPOULOS v. PAPADOPOULOS, No. 946a, 
a 


956. Add. Annotation : — Refd. 
Nachimson, [1930] P. 217. 


947. 


952. 


Nachimson  v. 


D. L. R. 159; 2 W. W. R. 87.—CAN. 


952 ii. -}~-OWEN v. ROBINSON 
(OTHERWISE OWEN), {1925) N. Z. L. R. 


should not be 591.—N.Z. 
PART X. SECT. 2, SUB-SECT. 4. 


state whorcin the 











u i. —~—-_ Decree alit._._.... on the ground that at gaia date the 
Tebetarants aunpen he 7, ee husband had ecquired another domicil, the Michigan ct, the mother oe tareets 
fags re. Wee tec tee new domicll had thes pat Mar orig onlacdcse the a oa reece 
PART X. SECT. 2, SUB-SECT. 8.  foen acquired by him ——-G & swardod the custody of the infants, 


aw. Docsumption in aged of validity 
of Pe ue Snes: F-FIALDS sv. FIELDS, 
—taN. » L Rh. 256; 758 N. S. R. 65. 


x. Foreign court unthout jurisdiction 
—Doubt as to husband's ictl. }—A 
decree of divorce granted to a wife by 


STANDARD 


paral, pha 


TRUSTS alte), jieee 
4D. an 371; Tri9g8) 3 Wy. WH 





one oA decree~—Decree not recog: to 
(OTHERWISE Mac 
LAREN) v. eared (Alta.), (1929) $ 


The infants were in the custody of the 
father in Ontario :—Held: the decree 
was not conclusive upon an application 
an Ontario ct. for an ae then for 
the 


custody, more es 
ot. ban not 


ment of the Mic 
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Vol. XI.—Conflict of Laws. Cases 966—1054. 


Part XIl—Assignment of Property on Marriage. 


966. Add. Annotation :—Refd. Rudd v. Rudd, 


[1924] P. 72. 


969. Add. Annotation :—As to (2) Refd. Banque 


[1927} 1 


Refd. Republica de Guatemala v. Nunez, 
. B. 669. 


1000. Add. Annotation :—Consd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


Internationale de Commerce de Petrograd 1010. Add. Annotation :—Mentd. Webster v. Web- 


v. Goukassow, [1923) 2 K.B. 682. Generally, 


ster & Williamson, [126] P. 198. 


Part XIV.—Foreign Judgments. 


1083. For ‘‘ No. 883, anite,’”’ read ‘‘ No. 454, ante.’” 
1088a. Due constitution of court—Necessity for 
BEECH, 
STRUDWICK (1928), 20 Cr. App. Rep. 175, 


strict proof.|—R. v. 


C.C. A. 


1089. Add. Annotation :—As to (1) Consd. Dreyfus 
(C. L.) v. I. R. Comrs., Dreyfus (I. L.) v. 
I. R. Comrs. (1929), 14 Tax Cas. 560. 

1041. Add. Annotation :—Generally, Refd. Em- 
ployers’ Liability Assce. Corpn. v. Sedgwick, 


Collins, [1927] A. C. 95. 


1044a. Judgment of horning.J—(1) An action lics 
in the English cts. on a Scotch judgment 
of horning against a Scotchman born. 
(2) Wheree Scotch decree adjudges interest to 
be paid, but does not fix the time from which 
it is to run, it is payable from the day of 


—Re Gay, [1926] 3 D. L. R. 349; by 
O. L. R. 40.—CAN, 


954 v. ——.}] —Where children 
were residing with their father in a 
promnce where he waa engaged in 

usiness, & their welfare would be 
best sorved by leaving them in his 
custody :—/eld: his application to be 
appointed their guardian should bo 
granted, notwithstanding the fact that 
their mother, in securing a divorce in 
an undefended action in a fo ct., 
had also obtained as incidental thereto 
an order giving her their karen em 
Re SNYDER, SNYDER v. SNYDER, [1927] 
3D. L. R. 151; (1927) 2 W. W. R. 
240; 38 B. OC. R. 336.—CAN. 


954 vi. On orders for alimony.}— 
A judgment of a ookan Se ct. awarding 
alimony to a husband is enforoeable 
{n Ontario, although the Ontario ct. 
does not know or recognise any bt 
to alimony in a husband against his 
wife.—BURCHELL 0. BURCHELL, [1926] 
2D, L. R. 595; 68 O. L. R. 515.—CAN, 


PART XIII. SECT. 2. 


ri. -}—Tho only ct. with juris- 
diction over the custody of an infant 
is the ct. of the domicil of the infant.— 
Copy v. Copy, {192713 D. L. R. 349; 
pee 1 W. W. R. 603; 21 Sask. L. R. 
91.—CAN. 


r i. —— Divorce proceedings com- 
perigrg ther Provt: —Wh 

ano nee. ere 
Ht husband is domiciled in Alberta 
at the time an action for divorce is 
begun. the Supreme Ct. of Alberta has 
jurisdiction in such action to make an 
order awarding the custody of the 
children to the mother even thongh 
they have been removed by the father 
to a foreign State & are residing therein 
at the time of the application for the 
order.—GOFORTH v. GOFORTH (Alta.), 
(1929}1 D. L. R. 68; (1928]3 W. W. R. 
4838.—CAN. 


Compare No. 1117 L, post. 


s i. Decree by Serbian court— 
Whether Scottish court will enforce. }— 














Powuirr & 157 


Fin. t; 


v, Westenholz (1870), IL. i. 6 
Rousilion ( rete af Ch. 
K.B.379. Generally, Mentd. Rhodes » Smethuret (1840), 6 

Towne v. Mead (1855), 16 ©. B. 123; 
Mohamidu Mohideen Hadjlar v. Pitchey, [1894] A.C. 437; 
Musurus Boy v. Gadhan, (1894) 2 Q. B. 382. 


(1908) 1 K. 
M. & W. 351; 


— 


1052. Add. 


Deereo of divorce & for the custody of 
the child of the marriage had been 
»btained in the Serbian cts. by a 
Serbian, resident in Belgrade, aguinat 
his wife, who was a Scotswoman. 
ebild, a girl of 8 years of age, was 
resident with her mother in Seotland. 
In a petitlon to the ct. in Scotland by 
the father for event of the child, the 
mother averred that It. would be prejiu- 
diclal to the health, welfare, & intcrests 
of the child that the petition should be 
granted :—Held: while petitioner’s 
right to custody of the child had 
already been settled by a competent 
ct., the Scottish ct. waa entitled, before 
ordering delivery of the child, to be 
informed of petitiouer’s arrangements 
for the conveyance of the cuild 
Belgrade, & for her reception there.— 
RADOYEVITCH tv. RADOYEVITOH, (1930) 
8. C. 619.—SCOT. 


PART XIV. SECT. 1. 


a i. Order conferring rights on 
committe of lunatic.}-—-The righta con- 
ferred upon the committeo of a lunatic 
by a ct. of the lunatic’s domicil, with 
reference to personalty, are entitled 
to world-wide recognition.— Re HicKk- 
son, (192714 D. L. R. 607; 610. L. R. 
180.—CA 





PART XIV. SECT. 2, SUB-SECT. 2.—A. 


1034 Hi, ———-.)—Where a suit ix 
brought on a foreign judgment, it ts 
not open to deft. to plead that the ct. 
which passed the judgment had no 
i on to do so, when he himself 

ad submitted to the jurisdiction & 
had not challenged it.—GaNnGa PRASAD 
wv. GANESH! Lat (1923), I. L. KR. 46 
All. 119.—IND. 


1089 {. Essentials to establishment of 
urisdiction.}—Held; the provisions in 


Z 
Jud. Act, 1927 (c. 88), ss. 51, 52, must 


be confined to actions upon Judgments 
obtained in the Province of Q., which, 
accordl to the principles of inter- 
national law, applicable as between the 
different I ces of the Dominion, 
are entitled to extra-territorial recogni- 
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The | 


citation.—-DOUGLAS  v. 
Bing. 686 ; 1 Moo. & P. 663 ; 6L. 5.0.8.0. P. 
180 E. R. 933. 


Annotations :— 48 to (1) Refd. Don v. Lippmann (1837), 5 Cl & 
Cowan v. Braidwood (1840), 9 


| 


— 


FORREST (1828), 4 


Dowl. 26 ; Schibsaby 
Q. B. 155; Rouasillon v. 
TD. 351; Emanuel o« Symon, 
Gavin Gibson v. Gibson, [1913] 3 


1045. Add. Annotation :—Mentd. The Sylvan 
Arrow (1922), 128 L. T. 448. 
Annotation :—Refd. Employers’ 


Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1054. Add. Annotation :—Apld. Rudd v. Rudd, 
[1924] P. 72. 


tion, f.e. to thoso cases in which the 
writ was served within tho Province 
of Q. upon a person domiciled & 
rexident therein & who owed allegiance 
to the luws of Q.--LUNG v. LEE, (1920) 
1 D. L. Le 130 > 63 oO. Le i. 194.-- CAN. 


PART XIV. SECT. 2, SUB-BECT. 2.—0. 


1064 xiv. -- -——---.}-—A Judgment 
on an award obtained in ‘nglend by 
default cannot be sued on in India, 
sinecs it is not a judgment *‘on the 
merits’ within Code of Civil Pro- 
cedure (Act V. of 1908), 5s. 13.— 
OPrPENDEIM = & 30. vw ManHOomMED 
Hanrgnr, (1922) 1 A. C. 482; 91 
L.J.P.0 205; 127 L. T. 196; 49 L. 


"Wt. Ind. App. 174.— IND. 


1054 xv. ——,J—Deft., who 
was residont & domiciled in Ontario, 
was served there with a writ of sum- 
mous by which an action for the price 
of goods sold & delivered was com- 
meonced against him in the Superior 
Ct. of Quebec. ‘The cause of action 
arose partly at least in Ontario. He 
did not appear & judgmont wae entered 
against him by default. In an action 
upon that judgment brought in 
Ontario by same pitf. seat same 
deft., the latter pleaded that the 
Quebec judgment was of no effect in 
Ontario :—fleld: the provisions of 
Judicature Act, R. 8. O., 1927, sx. 51, 
52, enacted by an Act of the Province 
of Canada, 1860, must he conflucd fo 
actions upon judgments obtalned in 
Quebeo which, — accurdin to the 
principles of {international law are 
entitled to extra torritorial recognition, 
t.e. to those cases fu which the writ 
was served within Quebec upon a 
person domiciled & resident therein 
& who owed allegiance to the laws of 
Quebec.— LUNG . LEE, [1929] 1 
ID. L. Rt. 130 , 63 oO. L. RK. 194.-—CAN. 


PART XIV. SECT. 2, SUB-SECT. 2.—~ E. 

o i. Judgment based on joint 
clivon presented by both partie | 
UHAMMAD MOIDEEN v. CHINTHA” ~ 
Gieras (1929), I. L. RR. 52 Mad. 503. 








Cases 1069—1147. 


1069. Add. Annotation :—Refd. The Joannis Vatis 
(No. 2), [1922) P. 213. 


1078. Add. Annotation:—As to (1) Apld. Em- 
ployers’ Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1016. 

1080. Add. Citation :—[1921] B. & C. R. 195. 

1090a. ——-.|—_Rupp v. Rupp, No. 903a, ante. 

1098a. General rule.]—-A plea of judgment 
recovered in a foreign ct. of competent 
jurisdiction must show that the judgment so 
recovered is final & conclusive between the 
parties according to the law of the place 
where such judgment is pronounced.— 
FRAYES v. WORMS (1861), 10 0. B. N.S. 149 ; 
142 E.R. 407. 

Annotation :—Mentd. Ite Henderson, Nouvion +. Freoman 

(1887), 36 Ch. D. 704. 

1108. Add. Annotation :—Apld. Beatty v. Beatty, 
{1924} 1 K. B. 807. 

1112. Add. Annotation :—Consd. Beatty v. Beatty, 
[1924] 1 K. B. 807. 

1118. Add. Annotation :—Consd. Beatty v. Beatty, 
(1924] 1 K. B. 807. 

1118a. Judgment for payment of sum of money— 
Amount pot subject to variation—Alimony.} 
—By the law of the State of New York, where 
a judgment has been pronounced by the 
proper ct. of that State for the payment of 
alimony, & instalments under that judg- 
ment are due & in arrear, it is not competent 
for that ct. to vary its judgment in respect 
of the instalments so accrued due :—Held: 
such a judgment is in that respect a final 
judgment & an action may be brought to 
enforce payment of those arrears in this 
country.—BEATTY v. BrEatTtry, [1924] 1 
K. B. 807: 98 L. J. K. B. 750; 181 L. T. 
226, C. A. 

1114. Add. Annotation :—Refd. Beatty v. Beatty, 
[1924} 1 K. B. 807. 

1122a. Judgment founded on immoral agreement.|— 
PAPADOPOULOS v. PAPADOPOULOS, No. 946a, 
ante. 


1182. Add. Annotations :—-Apld. Ellerman lines 


PART XIV. SECT. 2, SUB-SECT.2.—-F.. tho foreign i pe bogie in prep ect of 
imony.—MAaGuvuIRE v. Ma- 
L. R. 180; 50 


e i. —— Execution of power of Strears 0 


attorney—Authorising agent to appear 
as mtaintify or defendant—Fatlure of 
agent to appear.}—JANOO HASSAN 1113 fii. 
Salt ». MAHAMAD OHNUTHU (1924), 
J. L. R. 47 Mad. 877.—IND. O. L. R. 





PART XIV. SECT. 2, SUB-SECT. 38. 


1135a. 


1186. Add. 


1147. Add. Annotation :—Refd. 


GQUIRR- 1921), 64 D. 
O. L. R. 100.—CAN. 





PERRY, (1924) 4D. L. RB. 
6133 revsg., [1924] 1 ane L. R. 
665; 530. L. R. 502.—CAN 


ENGLISH AND Empire Digest SUPPLEMENT. 


v. Read (1927),44T.L.R.7. Refd. Jacobson 
v. Frachon (1927), 44 T. L. R. 103. 


1185. Add. Annotation :—Mentd. Kodak, Ltd. v. 


Alpha Film Corpn., Ltd. ; Huth (Frederick) 
& Co. v. Jackson, [1930] 2 K. B. 340. 


-]—Pltis.’ steamer stranded in the 
Black Sea, & L. agreed to try to salve her on 
the terms that security for payment of his 
remuneration should be arranged in London, 
& that he would not arrest the ship unless 
there was an attempt to remove her before 
the security had been given. Security was 
given in London in accordance with the 
roa ha, Sie aero & the ship was refloated 

Constantinople for temporary 
repairs. Before she was ready to leave, 
L. brought an action against the master in 
the Turkish ct. on the ground that the ship 
was about to be removed without security 
having been given. By order of the Turkish 
ct. the ship was arrested, &, as the master 
had no evidence of what had been done in 
London & L. took an oath that security had 
not been given, the Turkish ct. awarded L. 
£23,890. LL. then disposed of the ship, & 
pltfs. brought an action (1) for damages for 
breach of contract, (2) for a declaration that 
the Turkish judgment was invalid, & (3) for 
an injunction to prevent the judgment from 
being enforced :—Held: (1) the Turkish 
judgment was invalid; (2) an injunction re- 
straining the enforcement of the judgment 
abroad should be granted.—ELLERMAN LINES, 
Lrp. v. READ, {1928} 2 K. B. 144; 97 
L. J. K. B. 366; 188 L. T. 625; 44 T. L. R. 
285; 17 Asp. M. L. C. 421; 33 Com. Cas. 219, 
C.A., revsg. (1927), 44 T. L. R. 7. 


Annotation :— Generally, Refd. 
Macaulay v. Guaranty Trust Co. of New 
York (1927), 44 T. L. R. 98. 





1144. Add. Annotation :—Mentd. Republica de 


Guatemala v. Nunez, [1927] 1 K. B. 669. 
Jacobson wv. 

Frachon (1927), 44 T. L. R. 103. 

Act, [1923] 4 D. L. R. 56; 3 W. W. R. 

70.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 7. 


ws eee 1127 i, —- J, —DELAPORTE v. DELA- 
W177; 54 PORTE, (1927) 4 D. L. R. 933; 61 

Oo. L. 302.—CAN. 
caga: iii. —— .}-— MANOLOPOTLOS ¥. 


o. Read now ‘* 1088a i.” 
p. Read now ** 1098a ii.” 


1098, iii. Presumption of final- 
tity. )—The finality & conclusiventss of a 
forvign judgment will bo preenmed in 
favour of a pitf. relying on it, unless it 
- ut in issue by deft.’s pleadings, but 

t. of Appeal in ordering a new trial 
Gan allow such amendments to be mado 
as will enable deft. to raise the issne.— 
SmitH v. Suir, [1923] 2 D. L. ht. 896; 
2 W. W. KR. 389.-—OAN. 


q. Read now ** 1098a iv.” 
r. Shai now “ 10986a v.”’ 


1098a vi. .}--AINBLIE 0. AINSLIE 
(195 ee 30°0. L. R. 381; 27 8. BR. 
LE 624; {1927} Argus L. R. 301, 

1113 ai. ——.])—Where 
there did not appear to be any differ- 
ence proved between the effect in the 
foreign Stato & in Ontario of such a 
judgmont :—J/eld: a decree for ali- 
mony not being an absolute judgment, 
pitf. was not entitled to recover upon 














PART XIV. SECT. 2, SUB-SECT. 5. 


, 1417 f. Orders in reabece of foreign 

t—The ct. ‘ill give 
offect to the judgment of tho at. of a 
forvign State awarding the custody of 
an fiufant to one of the parents. —Re 
Ayi rs, (1921) 2 W. W. R171; affd., 
[1921] "2 W. W. R. 625.—CAN. 


VoL V, ¢ 


1117 ii. --— Appointment of guar- 
dian.}—Where a child, whose parents 
had died, was removed from the 
province of its domicil of origin, its 
maternal grandfather, resident in that 
Province, obtained from the cts. of 
that province letters of guardianship 
of the child & thereafter ap lied to the 
ote. of the province to wh the child 
had been removed for a writ of habeas 


corpus, The application was granted 
on the proce’ that, other things being 
equal, the cts. of one province wil) 


recognise the proceedings of the ots. of 
another province in such a case.—Re 
BERGMAN & WALDRON, Fe INFANTS 
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PNAIFFE (N.S.), {1929) 4 D. L. R. 48.— 
CAN. 





1135 ii. ——.]—If it be alleged 
& proved that a party has obtained a 
judgment in his favour by some 
extraneous fraud, such as the clan- 
destine substitution of a false exhibit 
for the ceal exhibit, or the deliberate 
suborning of a witness to testify to the 
gonuineness of false documents or to 
give any material false testimony, or 
the giving of false oral testimon 
material & relovant to the issues, suc 
judgment if a domestic judgment, can 
be sect aside in a new action, or if it isa 
foreign judgment the frand may be set 
up as a defence to an action thereon.— 
LocKK v. HULETY (Alta.), [1929] 3 
vb. L. ht. 572; 2 W. W. R. 558.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 8. 


1140 i. What amounts to repugnancy 
fo “natural justice’’—Not merely 
following lex fori—Lex fori egerent 
from law in force in British India. 
pet ee el LAL (1923), 

1L. R. 46 All. 119.— IND. 


1147a. 


1151. Add. Annotation :—Consd. 


1170. Add. 


PART XIV. SECT. 3, SUB-SECT. 1.—A. 
1155 iii. 
in Manitoba upon a foreign Judgment 


Vol. XI.— Conflict of Laws. Cases 1147a—1243b. 





——.}—In an action by buyers against 
foreign sellers for breach of contract alleging 
failure to deliver goods in the quantity & 
of the quality agreed to be sold, the defence 
was set up that the matter had been litigated 
in the French ct., which had given judgment 
for defts., & that the judgement was a bar to 
the action. Pitfs. replicd that the judgment 


natural justice. 
brought by the sellers against the buyers for 
cancellation of the contract, & for damages, 
& the ct. made an order appointing an expert 
to go to London to examine the goods, com- 
pare them with the samples delivered, hear 
& take down in writing all evidence, & make 
a full report in writing to the French ct. It 
was proved in“thc English action that the 
expert appointed made a hurried & incom- 
plete examination of the goods, refused to 
look at certain documents or to hear the 
evidence of pltfs. & their witnesses, & 
ultimately made a biased & erroneous report 


according to French law the ct. was not bound 
by the expert’s report but could reject it, 
& that pltfs.’ case had been properly argued 
before the French ct., & their evidence heard, 
there was no defect in the proceedings, &, 
there being no fraud proved, the judgment 
in the French action was valid & could not 
be impeached, & was a complcte defence to 
the English action.—JAacoBson rv. FRACHON 
(1927), 1388 L. T. 386; 44 T. L. R. 103; 
72 Sol. Jo. 121, C. A. 


Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

Annotation :— Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1026), 
95 L. J. K. B. 1015. 


1195. Add. Annotations :—As to (2) Refd. The 


Goulandris, [1927] P. 182. As to (3) Refd. 


-—- eee ee er eae ee oe 


when that cf 








-}—In an action 


| 
e e | 
was obtained by proceedings contrary to | 
The action in France was , 


{ 


Ingenohl v. Wing On (Shanghai) (1927), 44 
Rt. P. O. 848; Salvesen (or von Lorang) v. 
Austrian Property Administrator, [1927] 
A. C. 641. Generally, Mentd. Garland ev. 
Archer-Shee (1930), 142 UL. T. 443. 


1205a. -——— Inquiry abroad into loss of ship— 


Report not confirmed by governor of colony.] 
—Held: the inquiry was not. conclusive.— 
Re QUEEN OF THE THAMES (1872), 36 J. P. 
72. 


1214. After this case add “ Sce, alsa, ESTOPPEL, 


1287. Add. Annotalion :—Mentd. 


Vol. XXI., pp. 154-156, Nos. 165-190.” 


YO . Ord, 
[1923] 2 Kk. B. 482. oe i 


1240. .tdd. Annolation: ~Consd. Papadopoulos v. 


Papadopoulos (1929), 16 'L. Ta Re 14. 


1241. Atter the last cross-reference tollowing this 


| 
to the ct. : —Held: there being evidence that | saet 


1243a. 


—— 


case add ‘* - -—- Maintenanoe order made in 
Dominion— Under Maintenance Orders (Facill- 
ties for Enforcement) Act, 1920 (c. 33).] 
See HUSBAND & WIFE, No. 62338a."' 


a. ——- Judgment severable.}] —- RAULIN 


FKiscner, No. 1120, an’: 

Since constitution of Irish Free State.} 
---Judgments Extension Act, 1808 (c. 54), 
ceased tu operate in Southern Ireland on 
Dec. 5, 1922.—WaAKgELY v. TRIUMPH OYCLE 
Co., [1924] 1 K. B. 214; 93 1. J. K. B. 331; 
130 L. T. 269; 40 T. 1. R. 15; 68 Sol. Jo. 
117, O. A. 


= Folld. Banfield » Choster (1925),94 1 J. K. B. 
. Refd. Performing Night Socloty » Bray U. D C., 





(1930) A.C 377. 


1243b. 


determines that its pro- 
ceedings are 1n rem all foreizn cla must 
80 treat the proceedings, although they 
would not be so recognised by the law 





——.J—- Judgments Extension Act, 
1868 (c. 54), has, since Dec. 5, 1922, ccased 
to apply to the Irish Free State. A certificate 
of an English judgment can, therefore, no 
longer be issued uoder Judgments Extension 
Act, 1868, 8. 1, for registration in the Irish 
Kree State cts. 

Semble: such certificate will be registered in 
the Irish Free State cts., but the application to 


severable, & one part will he cuforced 
though the othor rejected 

It is the duty of the ct. to docide 
for itself the substanee of the right 


tho fact that defences have been raised 
& tried in the foreign ct. does not 
prevent their being raised & tried 
again, but there is a discretion in the 
ct. to allow tho defences or to strike 
them out on the ground of embarraas- 
ment or delay: the fact that the case 
has been tned out in a foreign ct., that 
an unsuccessful appeal has been taken, 
or that a consent judgmont has been 
entered will bave a very strong bearing, 
but in each case tho discretion must 
be exercised upon the merits of that 
case alonu.— CALLAGHAN v. NICHOLIA, 
fleet! 3 W.W.R. 476; 31 Man. L. R. 


1167 v. -—— —-~ .J—The 
ct. will not entertain defences in an 
action on a foreign judgment that 
should have been raised 1n the foreign 
ct. or which might properly have been 
made the subject of appeal in the 
foreign jurisdiction —Hvrron v. DENT 
(1922), 70 D. L. R. 582.—CAN. 


PART XIV. SECT. 3, SUB-SECT. 2.—A. 

1189 i. What 13 foreagn judgment in 
rem— Adjpudvwatwn on diatributwn of 
personal estaie.}—Where a ct, of the 


aanntry of damioi) adindileataga unan 








LLG WUTIU & §4 FUL BUI UY ZU YIOW Il 
the cts. of another country. 

It is for the ct. of the domicil to 
determine whether its own proceedings 
are in rem or merely (" personam, & 


ener eee 


of the country where the Judgment ts 
set up.—Joves v. SMISit, eee 2 
D.L. R. 790; 560. L it. 550 -— CAN. 


PART XIV. SECT. 4, SUB-SECT. 1. 


1215 iv. ~—.| -Ite HAMAR, 
Ez p. McGuinty & Co. (1921), 63 
Db. L. R. 241 Py 2 Cc. B. ii. 137.—CAN. 


1215 v. —— ——~.]—MARSHALL 0. 
Houanton, [1923] 2 W W. R. 553; 
33 Man. L. R. 1686.—CAN. 


PART XIV. SECT. 5. 


1233 iki. ~——.J—While her 
husband, who had deserted her, was 
domicued in Alberta, pltf. obtamed 
against him in Colorado, where they 
had formerly ved, a Judgment in the 
nature of a decreo of judicial separa- 
tion & alimony. She sued in Alberta 
on that Judgment, but abenduned that 
claim & asked for relief under an 
alternative clalin for alamony —-//el4. 
she was not extopped by the foreign 
judgment, & alimony granted —DLThO 
ve. Detro, {1922} 3 W. W kh 690; 70 
D L. HR. 61.—CAN. 








CUISD EEC! He VY Clegisi Letty iswey wows ew we Re 
severable, }-—The judgment of a foreign 
ct. comprising two parts, one of w bich 
may be enforced in Canadian cts., 
but the other not, is deemed to be 
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| 
{ 
| 
{ 
1 


sought to be erforced, Irrespective of 
the opinton which may have been 
expressed by the foreign ¢t.—--BUuRCHELL 
® BURCHELL, (1926) 2 DD. L. R 595% 
68 O L ih. 515.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 1.—A. 


1243a i. 7'0 what judgments Act 
applicable—Sinee constitution of Irish 
Free State.\-—-Tho certificate of an 
English judgment may be registered 
under Judgments Icxtonsion Act, 
1868 (c. 54), in the Irish Fice State-— 
Ginvns v. O'Conok, [1924] 2 I. R. 182. 


PART XIV. SECT. 7, SUB-SECT. 2. 


sb. Luv regrstration of Ingluh High 
Court jyudgment—-No — aubinission to 
pa yry feeed i In a suit for diverce In 
the Divorce Div of tho Hugh C(t of 
Justloe in England, an appearance War 
entered by London aents, on bebalt 
of a co-respondcnt residing Jn New 
Zealand, in esror & wathouf any in- 
ptructions to that cficct On an appit- 
cation to have the judgment for conta 
of the High ('t. registered in the 
supreme Ct so that it might be en- 
foreed in New Zealand :—fleld: (1) 


ct , (2) even if such entry of apie 
ance did amount to submitting to 

High Ct.'’s jurisdiction, it: would } 
be just & convenient for the yu der 


1277a. 


1289. Add. Annotation :—Refd. 


the English ct. should be for,a certificate of 
the judgment simpliciter under R. 8. C., 
an affidavit 


Ord. 61, r. 7, & not suppos orted b 
having reference to Judgments Extension 
Act, 1868.—BANFIELD v. Ceieritae (1925), 04 


Cases 1243b—1807b. ENGLISH AND Empire Dicest SuPPLEMENT. 


L. J. K. B. 805; 133 L. T. 623; 41 1. L. R. 
563; 69 Sol. Jo. 692, O. A. 


1262a. Date from which interest runs—No date 


fixed in judgment.J—Dove.as v. FORREST, 
No. 1044a, ante. 


Part XVI.——Practice and Procedure. 


1272a. ——— Not payment under garnishee order 


in England.}—Swiss Bank CORPN. v. BoxH- 
MISCHE INDUSTRIAL BANK, No. 1307a, post. 


1277. Add. Annotlation.}—Mentd. The Wilhelmina, 


{1928) P. 112. 


J]—(1) Questions of procedure are to 
be determined by the lex fori, not by the lex 
loci contractus. 


(2) Semble: sct-off is matter of procedure, 
&, as such, determinable by the lex fori.— 
MACFARLANE v. Norris (1862), 2 B. & 8. 
783; 31 L. J. Q. B. 245; 6 L. T. 492; 9 
Jur. N.S. 74; 121 E.R. 1268. 





Annotation :—~As to a] Retd. Maspons y Hermano v. Mildred 
(1882), 9 Q. B. D. 530 


1285a. 





Foreign recelvers or assignees In bank~ 
ruptcy. imptehae receivers or assignees in 
bkpcy., who have, according to the law 
of the country in which they have been 
appointed, a right to sue in their own names 
for a chose in action due to a persun in respect 
of whose property they have been appointed, 
have a similar right of action in England.— 
MACAULAY v. GUARANTY TRUST Co. oF NEW 
York (1927), 44 T. L. BR. 99. 


Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


1290. Add. Annotation :—Refd. Republica de 


Pecan vw. Nunez, [1927] 1 K. B. 669. 


-J|—WriGut v. SIMPSON 
7302), 6 Veo. 714; 33) K. BR. 1272, L. C. 


ema 








1806a. Governed by lex fori.|—MACFARLANE v. 


Norris, No. 1277a, ante. 


1307. Add. Annotations :—Distd. Swiss Bank Corpn. 


v. Boehmische Industrial Bank, [1923] l 
K. B. 673. Consd. ick Collins v. Rossia 
Insce. of Petrograd (1925), 188 L. T. 808; 
Richardson v. Richardson, [1927] P. 228. 


1307a. Garnishee proceedings —-Payment of debt 


situate in Oi a as, See by inter- 
national law.|—Judgment having been re- 
covered against a foreign corpn., who sub- 
mitted to the jurisdiction, a garnishee sum- 
mons was issued to attach a debt due from 
a London bank to the foreign corpn. :— 
Held: the judgment creditors were entitled 
to have an order nisi made absolute, inas- 
much as payment under a garnishee order 
operated as a discharge of the amount paid 
& was recognised by international law as 
having that effect, & consequently there was 
no real risk of the ees being obliged 
to pay the debt over again to the foreign 
corpn., & there was, therefore, nothing in- 
equitable in making the order absolute. 

The debt in this case is situate in England, & 
is discharged in whole or in part by payment 
under a garnishee order in England, which is 
not mere procedure & is recognised in inter- 
national law (BANKEsS, L.J.).—Swiss BANK 
CoRPN. v. BOEHMISCHE INDUSTRIAL BANK, 
[1923] 1 K. B. 678; 92 L. J. K. B. 600; 128 
e T. 809; 389 T. L. R. 179; 67 Sol. Jo. 423, 

° oe 


Annotations :-—Consd. 
333. The Vreodo 
Hoy (1863), 3 De G. M. & 
2 . 1. 540; 

- M‘Mullen a L 

Kdwards (1864), 4 8. Te1% 

Stanley (1867), 15 W. a8 989; 


(1892), 68 L 


Fehemtnteteamnanmaticdiiientian amen] nee See 


to be enforced in New Zealand.— 
Repngap 0. Rreoukan & CROTHERS, 
[1926] N, Z L. R. 131.—N.Z. 


sco. Reciprocal Enforcement of Judg- 
ments dct, 1925—Scope of Act.}—Re- 
oiprocal Enforcement of J udgments 
Act, 1925, does not permit the registra- 
tion of a judgment obtained in a 
prownee or territory of the Dominion 
of Canada to which the Act applics 
unless the judgment ia one which 
could be enforced by action theroon 
i Ragas The Act does not make 
tee (uacments to which it applies any 
‘ foreign * judgmonta or any more 
Nieothy pet e than before the 
Act was passed, & does not alter the 
rules of private international law as to 
the recognition to be given to foreign 
judgments. Therefore a judgment 
obtained in another provinoe, Piro 
the rules thereof permitting service 
ex pales against a deft. who was not 
dent or pireene in that provinoe 
& did not submit to the jurisdiction of 
the ct. by contract or a oe is 
not one which is registrable under the 
Act. A partnership is not a “ person,” 
within the meaning of the Act, 


Newton v. horoe ae 2 Drew. 
1811), L Dod 
~ 126; Tackaone. Post: da et 
Strong v. Noster (BN) 0, Re 


Rolfast. Banking Co. 
" Liverpool Marine Crodit 
Co. v. woes L. R. 4 Eq. 62; Barbor v. Mackrell 


ne ny 


1; Pennell v. s4nnotat 
Coiling (1 ¢) 026 ds rm 


Bailey ° 





1807b. 


whom a judgment may be registered. _ 


CANADIAN Nene MEN’s TRUST 
AssOcN., LTD. SORTAN (Alta), (3020) 
aoe: ao 280 : {1929] 3 WwW. R. 


PART XIV. SECT. 8. 
12541. A 


uthentication i ete of 
court—Or signature a doe. arr 


satisfy Evidence Act, 
s. 58, if th 
proved be a foreign 
authenticated cop uae either bo 
gt with the aca of the ct. in which 
he original is filed, or, in the event - 
noth ot. having no seal, be signed ia § 
she pe Judge, < or o- of the "judges of — 
Ge ek Ege gas 
wating that “the © alee 
Haris ¢. cae coal: 67 *D: L. R. 
682; 49 N. B. R. 91.—CAN. 


PART XVI. SECT. 1 
1266 i. M Aare are matiers of 


enforcement of a right of action is 
barred by a statute of limitations, as 
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sad rie, Be 1018. 00 Assce. v. Sedgwick 
? da J. . 
Richardson, {1927} P. 2 


Consd. Richardson v. 


eee 


ae aco. incorporated 


in Russia, had a branch office in London, & 
had registered C. as their agent to accept 


distinguished * from the question 
whether the right has been absolutely 

extinguished, is ene of procedure only, 
& ia governed WI wholly by the lex fort.— 


COLONIAL nr & Loan Co. © 
Masrrs (Man an), {19871 8 D. L. R. 360: 
[1927] 2 AN. 
PART XVI. SECT. 3, SUB-SECT. 1 
ad. ——— Lialility to action for 
damages within jurtediction—atternph 
to return to country of residence.}—- 
Pitf. claimed $20,000 damages fro: 


m 
deft., the cause of action being criminal 
conversation with pltf.’s e. Deft. 
pie in U.S8., but A phe So Hh 
mporary purpose when p 
arrested under an order to hold to ball. 
Pitf. in his affidavit sworn on Jan. 30 
on which the order was granted, stated 
that deft. E that he i in Toronto that 


the 
he had sustained Held : in leav 
Outario he was not doing so with inten 
to soreee ig & was peng 


entitled be — Rr v. 
FLETCHER MO 1889), dest P. 16.— CAN. 


f 


Vol. XL—Conflict of Laws. Cases 1807b—198]1. 


service of any judicial process that might be 
issued agi them. In 1918 defts.’ busi- 
ness & its asscts were by revolutionary 
legislation transferred to the Soviet Govt. 
In 1923 an action was brought in England to 
recover a debt alleged to be due from defts. 
to pltfs., the writ being served on C., & in 
default of appearance judgment was signed 
against defts. Pitfs. having obtained a 
garnishee order nist to attach a debt due to 
defts. from third parties in England :— 
Held: as the debt owing from the garnishees 
to defts. was governed by English law, pay- 
ment by the garnishees of the amount of the 
judgment debt would be a discharge pro tanto 
of the debt due from them to defts., & it 
must be assumed that the Soviet Govt. 
would follow the ordinary rules of inter- 
national comity & admit the validity of that 
payment, & the garnishee order ought to be 
made absolute.—Sepewick Cornins & Co. 
v. Rossia INSURANCE Co. OF PETROGRAD, 
{1926] 1 K. B. 1; 95 L. J. K. B. 7; 183 
L. T. 808; 41 T. L. R. 663, C. A.3; affd. sub 
mom. EMPLOYERS’ LIABILITY ASSURANCE 
CoRPN. v. SEDGWICK CoLiIns & Co., [1927] 
A. C. 95, H. L. 
Annotations :—Refd, Sabatier v. Trading Oo., (1927) 1 Ch. 495; 


First Russian Insce. v. London & Lancashire Insce., [1928) 
Ch. 922. Mentd. The Jupitor (No. 3) (1927), 137 L. T. 333. 


1808. Add. Annotation :—As to (2) Refd. The 
Stream Fisher, [1927} P. 73. | 


1809a. Rights of mortgagee of ship under | 
French hypothéque—Claim for necessaries.] | 
—According to French law, the mtgee. of a 
ship under a French hypothéque, although 
he has not the same right of property as that 
given by Merchant Shipping Act, 1804 (c. 60), 
In respect of an English mtge., has a right to 
arrest the ship in the bands of a subsequent, 
owner. His claim, however, is postponed 
to that of a necessaries man. 

On a motion to determine priorities between 
English claimants, in respect of necessary 
repairs effected upon a French shin & 
claimants under a French hypoth: que upon the 
ship :—-Held: as the rights under the | 
hypotheque must be determined according , 
to French law, which gave greater rights | 
than those given by English law to a neces- , 
saries man who had merely the right to sue 
in rem, the claim of the necessaries men, 
according to the lez fori by which the 
question of priorities must be determined, 
was postponed to the claim of the mtgees.—— 
THe CoLorapo, [1923] P. 102; 92 L. J. P. 
ie 128 L. T. 759; 16 Asp. M. L. C. 145, 








ee, 


Annotation :—Refd. Republica de Guatemala v. Nunez, [1927] 
1K. B. 669. 


Sere aa eran :—Consd. The Golaa, [1926] 
. 103. 


1881. Add. Annotation :—Refd. Klerman Lines v. 
Read, [1928] 2 K. B. 144. 


1832. Add. Annotation :—Apld. Ellerman Lines v. 
Read, (1928] 2 K. B. 144. 


1332a. ——~-.]—-ELLERMAN Lines, Lrp. v. READ, 
No. 1135a, ante. 


1387. Add. Annotation :-—Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
{1927] A. C. 641. 


1340. Add. Annotations :—Consd. Ellerman I ines 
v. Read, [1928] 2K. B. 144. Mentd. New York 
Life Insce. v. Public Trustee, [1924] 2 Oh. 
101; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B. 256. 


1345. Add. Annotation :—Apld. Ellerman Lincs v. 
Read, [1928] 2 K. B. 144. 


1348a. -~——-— §cottish action for rectification 
of settlement.|—WILSON v. WILSON (1895), 
Times, Feb. 14 & Mar. 5. 


1852. Add. Annotation :—Mentd. Eustace v. Eus- 
tace, [1924] P. 45. 


1870. Add. Annotation :—Mentd. Re A Debtor, 
{1922} 2 K. B. 109. 


1876. Add. Annotations :—Mentd. The Tervaote, 
(1922] P. 259; The Russland, [1924] P. 55; 
The Goulandris, [1927] P. 182; The Stream 
Fisher, [1927] P. 73. 


1378a. ——.|—In respect of a collision in 
the Red Sea the owners of the J. issued a 
writ in the Egyptian cts. against the owners 
of the M. & obtained bail. Shortly after- 
wards the owners of the M. instituted a croas- 
action against the owners of the J., also in 
Ngypt. In Oct. 1927, the owners of the M. 
issued a writ in personamj ~~ ~~ cn 
the owners of the J., who ¢ ah 
under protest & set. down a motion to set 
aside the writ. In Dec. the owners of the 
M. discontinued their cross-action in deypt : 
—Held: if the cross-action had still been 
pending the owners of the AZ. might have 
been put to their election, but as they had 
already clected there was no justification for 
staying the action in Kaogland, merely because 
they were defts. to an action in anothor 
country in abel Des of the same subject- 
matter, THE JANERA, [1028] P. 55; 97 
L.J.P.58; 188 1.1. 657; 44 T.L. R. 193 ; 
17 Asp. M. GO. ©. 416. 


1379a. -]—In 1924 pltfs. in- 
stituted an action in rem in the United States 
in respect, of damage done by defts.’ ship to 
some pipe lines belunging to pltfs. in the bed 
of the river at Tampno, & the ship was 
arrested & released on bail being given by 
defts. Before the action in America had 
been brought to trial pltfs. issued a fresh 
writ in rem in England, & on Veb. 27, 1926, 
re-arrested the ship in the Thames. On 
Mar. 4 defts. seed: notice of motion to | 
aside the writ & all subsequent proceedings 
in the English action. The American action 
was discontinued on Mar. 8 :— Held: having 
obtained bail & so released the ship from any 
further claim in respect of the particular 
damage alleged, pltfs.’ subsequent discon- 
tinuance of the action in America after the 
re-arrest in England did not cure their 
breach of good faith in instituting proceedings 
in England & causing the ship to be arrested 
again, & the writ & all subsequent proceedings 
must be set aside.—-Tuk GoLaA, [1926] P. 
103; 95 I. J. P. 60; 135 L. T. 208; 42 
T. L. R. 414; 70 Sol. Jo. 776; 17 Asp. 
M. L. ©. 35. 

1880. Add. Annotations :—Distd. The Juno (1922) 
128 l.. T. 671. Apld. The Golaa, [1926] P. 
103. Refd. The Goulandris, [1927] P. 182 


1381. Add. Annotation :—Consd. The Juno 
128 L. T. 671. 
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Cases 1888—-1387. 
1888. Add. Annotations :—Folld. The Juno (1922), 
1 


ane L. T. 671. Refd. The Golaa, [1926] P. 


1888a. —-— —— ——..]—-On June 13, 1922, a 


British steamer & a Finnish steamer were in 
collision in the nver Maas, Holland. After 
the collision the Finnish owners threatened 
arrest in a Dutch port. The owners of the 
British steamer who were anxious that the 
litigation should take place in England, 
reluctantly instructed their agents in Hol- 
land to provide bail, & although no pro- 
ceedings were begun, documents in identical 
terms in the nature of bank guarantees to 
provide bail] if proceedings were commenced 
within three months were exchanged on 
July 29 between the owners. On Sept. 6 
the Finnish vessel came within the juris- 
diction of the English cts., & an action was 
commenced, & the ship arrested & bail 
given under protest at the suit of the owners 
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of the British ship. At that time no pro- 
ceedings had been begun in Holland, but on 
Sept. 14 an action was commenced in Holland 
by the Finnish owners. The Finnish owners 
moved that the writ & all proceedings in the 
action by the British owners should be stayed, 
on the ground that their action was oppres- 
sive because it required the Finnish owners 
to give bail in two cts., & was inequitable as 
a breach of faith of the agreement in Hol- 
land :—Held: no legal proceedings having 
been commenced when the writ was issued 
in England, & there being no arrest & no 
bail given prior to the writ now sought to be 
set aside, there was nothing to debar the 
British owners from carrying on proceedings 
in England.—THE Juno (1922), 128 L. T. 
671; 16 Asp. M. L. C. 118. 


1887. Add. Annotation :—Refd. Bristol Corpn. v. 


Virgin, [1928] 2 K. B. 622. 


PART XVI. SECT. 6, SUB-SECT. 2. 
s. Add “‘ varied on appeal, 4 A. R. 267.’’ 
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Vol. XI.—-Cases 2— 83, 


CONSTITUTIONAL LAW. 
Part Il—The Title to the Crown. 


2. Add. Annotation :—Generally, Mentd. The Tervaete (1922), 128 L. T. 176. 


Part Ill_—Relations between the Crown and the Subject. 


17, Add. Annotation :—Refd. Falcon v. Famous Players Film Co., [1926] 2 K. B. 474. 


25. 
41. 


53. 
54, 
58a. 


79. 
80. 


Part IV.—The Royal Family. 


Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 

Add. Annotations :—Mentd. Perlak Petroleum 
Maatschappij v. Deen, [1924] 1 K. B. 111; 


Buerger v. New York Life Aasce. (1927), 0 
L. J. K. B. 930; 3. v. Moscovitch (1927), 
138 L. T.183; The Croxteth Hall, She Celtic, 
[1980] P. 197. 


Part V.—The Royal Prerogative. 


Add. Annotation :—As to (2) Consd. Nadan v. 
Kt., [1926] A. ©. 482. 

Add. Annotation :-— Refd. Nadan v. R., [1926] 
A. C. 482. 

Crown cannot seize subject’s property with- 
out compensation—What amounts to ciara 
—Assuming that the Crown has no right a 

common law to take a subject’s property for 
reasons of State without paying compensa- 
tion, that rule can only apply, if it does apply, 
to a case where property is actually taken 
possession of or used by the Govt., or where, 


Part Vl.—The Crown in 


Add. Annotation :—Refd. A.-G., 
{1930} 1 Ch. 566. 

Add. Annotations :—Refd. Brown 
ham U. C., [1929] 1 K. B. 737; 
A.-G., [19380] 1 Ch. 566, 


en ae er et re 


Nixon v, 


v. Dagen- 
Nixon v. 





——_  cnamaaetioatioenel 


Annotations: —Refd. Ensign Shipplug Co. v. J. R. 


by the order of a competent authority, it is 
placed at the disposal of the Govt., & a mere 
negative prohibition, though if} involves 
interference with an owner’s enjoyment of 
property, does not, merely beeause it 1g 
obeyed, carry with it. at common law any right 
to compensation.—France Fenwick & Co. 
v. R., (1927) 1K. B. 4683 961.0. K.B. 144; 
ee 1. T. 358; 43 TLL. R. 183 82 Com. Cas. 


Comrs. 


(1927), 189 Lb. T. 211; Mnsign shipping ('o. v. LR. Comrs. 
(20248), 12 "lax Cus. 1169. 


relation to the Executive. 


81. 
83. 


wee 


Add. Annotation :--Refd. Brown v. Dagen- 
ham U. U,, [1920] 1 K. B. 737. 

Add. Annotations :—Retd. Brown v. Dagen- 
ham U. C., (1920} 1 K. B. 7373; Nixon v. 
A.-G., [1980] 1 Ch. 566. 


PART III, SECT. 1. 


_b £. To govern & protect—Statutory 
right to compensation for ciml com- 
motion—Loas of right by recovery fram 
tneurer. }—LEEN ?. EXECUTIVE COUNCIL 
(PRESIDENT), [1928] I. KR. 408.—IR. 


PART VI. SECT. 2, SUB-SECT. 1. 


76 i. Public officera d& servants 
generally—Suspension of—Holding of 
inquiry—Court cannot _interfere.jJ-—— 
SCHIERHOUT r. UNION GOVERNMENT 
(MINISTER OF JUSTICE), [1926] App. D. 
295.—S. AF. 

81 fi. -)— Pitt., 
manager of a railway under a con- 
tract made with the Govt. to be paid 
a stated salary & six months’ salary 
if at any time he should be dismissed 
without notice, was dismissed without 
notice :—Held: (1) he was entitled 
to recover his six months’ wages; 











| 
| 





(2) the Crown was not Hable for Interest. 
—NOBLE ¥v. NEWFOUNDLAND GOVEIIN- 
art (1902), 8 Niid. L. RR. 571, 601.-— 


82 ii. ——-,}—Apart from 
some special statutory provirion, no 
action will fe against the Crown for 
the wrongfu) dismissal of 4 servant of 
Govt. This rule of law is based upon 
public policy & the prerogative uight 
of the Sovereign. In Government of 
India Act, 1919, 6. 968, the words 
** yubject to the provisions of this Act 
& of rules e thereunder every 

erson in the Civil Service of the 
Srown in India holds office during 
Tlis Majesty’s pleasure,”’ read togetber 
with r. 14 of the rules regarding the 
Civil Services in India nude by the 
Secretary of State providing for— 
proper epartmental inquiry, indirate 
ha coral formalitie must be 
observed before a civil vervant can be 
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dismaliscd. lu so far as these formats 
ties aro alleged not to have been 
followed, pH. has a eause of action. 
BARONET Y. SECREPARY OF SIAL FOR 
ae (1929), 1. f. RR. & Ran. 215, 


0 i, ——- —~— Ordinance inade under 
Northern Territory Acta] PUf. was a 
claseified offteer in the public service of 
Queensland In JOLT. He was then 
appointed to the Commonwealth offices 
of Director of Lands in the Northern 
Territory, & he contisued to hold the 
position until192t, when the Governor. 
General fu Council dispensed with hls 
services :—/eld : the Crown had power 
to dispense, at will, with the services 
of pltf., who was Pp routed under 
Ordinance No. 6 of 1913, made under 
the above Acts, & not under Common- 
wealth Public Service Act.—Trows i 
v. Tink COMMONWEALTH (1921), of 
C. L. it. 687.—AUS8. 


Cases 85-—214a, 


85. Add. Annotation: —Refd. Nixon v. A.-G., 


[1930] 1 Ch. 566. 


96.‘ Add. Annotation :—Mentd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, 
{1929} 1 K. B. 470. 

100. After the cross-reference following this case 
add as follows :— 


—— Extension of British jurisdiction in British 
protectorate.|—See DEPENDENCIES, No. 10a. 


—--— Effect of recitals in.]}—See EsroprEx., Vol. 
XXI., p. 331, No. 1247. 


107. Add. Annotation :—Refd. Eshugbayi Eleko 
v. Nigeria Government, [1928] A. C. 459. 


110. Add. Annotation :—-Refd. Ruffy-Arnell, etc. 
Co. v. R., [1922] 1 K. B. 599. 


122. Before this case add ‘‘ See, also, OROWN 
PRACTICE, Vol. XVI., pp. 481-491.” 
Add. Annotation :—Mentd. R. v. 
troller-General of Patents, Ea p. 
(1922), 38 T. lL. R. 652. 


186a. Statement of fact—-Whether binding on 
court.]—-Where a collision took place in the 
Bristol Channel, some 10} or 124 miles from 
the English coast & 94 or 74 miles from the 
Welsh coast, & the judge decided that the 
waters whcre the collision occurred were 
within the fauces terre & within the bodies 
of the counties of Devonshire & Glamorgan- 


Comp- 
Muntz 
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Secretary of State for Home Affairs that the 
spot where thé collision was alleged to have 
occurred was not within the coe to which 
the territorial sovereignty of His Majesty 
extended :—Held: (1) (ATKIN & LAWRENCE, 
L.JJ.) the statement of the A.-G. was 
binding on the ct.; (2) (Bankes, L.J.) 
the ct. was not necessarily bound to accept 
the information as conclusive, but having 
regard to the absence of authority & to the 
general trend of modern jurists to limit the 
width of the fauces terre within which there 
was territorial sovereignty, the ct. should 
be guided by the information so given.— 
Tor FaGERNES, [1927] P. 311; 96 L. J. P. 
188; 138 L. T. 80; 43 T. L. R. 746; 17 
Asp. M. L. C. 3263 sub nom. THB FAGERNES, 
CornrsH Coast (OWNERS) v. SOCIETA 
NAZIONALE DI NAVIGAZIONE, -71 Sol. Jo. 
634, O. A. 

186b. —— 
418a, post. 

152. Citations :—For ‘ [1920] 1 Ch. 107” read 
“© 11921] 1 Ch. 107.” 
Add. Annotation:—Mentd. Netherlands- 
American Steam Navigation Co. v. Pro- 
curator-General (1925), 42 T. L. R. 81. 

157a. Air Council—- Whether  corporation.|— 
Semble: the Air Council is not a corpn.— 
MACKENZIE-KENNEDY v. AIR COUNCIL, [1927] 





JJ—ENGELKE v. MusMANN, No. 


ee &, ke ap peal, the ct. was informed by 
he was instructed by the 


the A.-G. tha 


2 K. 


- 


B. 617; 
L.T.8; 43 T.L. R. 738 ; 71 Sol. Jo. 633, C. A. 


96 L. J. K. B. 1145; 138 


Part 1X.—The Crown in relation to the Law. 


175a. 


Annotations : —Refd. It. v. Kinloch (1746), 18 State Tr. 
Howard . ener Take 1803), 4 Kast, 180; 


1 State Tr. N 
446. Moentd. Le v 
v. Heave (1864), 4 B. & 


Muleahy vv. 





S eameamioad 


ti. Effect of Government of 
India Act, 1919.}-——Govt. of India Acts, 
1919, 8. 96R, does not abrogate the 
right of the Crown to dismiss its civil 
servants at its pleasure, but reiterates 
that right & enacts that the same is 
only limited in so far as thero aro 
dofinite & special or particular rules 
Jaying down the method by which, or 
tho circumstances in which, that right 
1s to be oxercised. —DBIMALACH ARAN 
BaTABYAL v. INDIAN MUSEUM A a 
IND. (1929), I. L. RR. 57 Cale. 231.— 


i. Rettrement by One in 
Counc —No office Feet I heen 
irement from all public office 
auice vw. RK. ae Ex.), (1929) 3 

)» L. R. 138.—CA 


PART on SECT. 3. 

100 {. Order in Councld—Under Wear 
Measures Act, 1914, «. 6—-Validtin j—~ 
PUGBLEY v. GARSON, p. 383, post.— CAN, 

100 ii. Under Dominion Lands 
dct, R. S.C., 1886 (c. 54) —Valrdity.) — 
STARLEY v. New ee naar: L-SEGUR 
Orn Co., [1927] 2 W. W. R 379; a 
11927] 3°W.W RK. 464. -—OAN. 

100 iff. —-——- Whether contrart con- 
atuuled.|) -—Held: Orders in youn 
issued pursuant to 46 Vict. oc. 
ss. 49 & 50, authoris the Minister 
of the Interior to grant Hoenses to cut 
timber, did not constitute contracts 
between the Crown & proposed licensees, 
such Orders in Counell being revocable 








Layer ao 8 Mod. Rep. 82; mis 


R. v. 1 Ld. Raym. 
Rep. 72; 2 Salk. 680 ; 
395; 
R. . Duffy 1340), Annotations ; ead. Rv. 
- (1867), 15 Rep. 


0. S. 500. 


by the Crown until acted upon by the 
Braces of Hcenses uuder them.— 
ane Be Rh. (1894), 23 8. C. R. 488.— 


re cee 


Ato —STEWART v. 
JONES (soo), 


i og 
19 P. R. 227.~-CAN. 
100 v. -—— Based on mistake of fact 
-— Whether binding on Crown.)-—The 


Crown is not bound by an Order in 


Council passed inadvertently & on 
nifstake of fact.—QUEBEC, MONTREAL 
& SOUTHERN Ky. Co. v. R. (1914), 15 
Exch. C. R. 237.— CAN. 


100 vi. —— Sufficient i ppl 
tn writing of agreement.)|—Held: an 
Order in Council ought to be remanded 
as a sufficient expression in writing of 
an agroement to pay on the oe of the 
Crown.—-LAMARRE & Co. v. » (1923) 


Exch. C. HR. 174.—CAN. 

100 bt p mori ag? contract-— 
Scope of authority Held: an Order 
ouncil eathorkane the Minister to 
enter into a contract for the removal 
of clay sand & gravel, tendered for at 
a given price, dops not ca with it 
avy authority to add an to or 
to vary the scope of the contract 
beyond the ambit of the Order in 
Council. The introduction of a clause 
be part of the authorized 
contract, throwing upon the contractor 
the obligation to remove, at the same 
Bhat material of another class than 
at mentioned in the Order in Council, 

beyond the Sabor conferred by 
sada Order in Connoil. NATIONAL 
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4: Tho Ville de Varsovie (18 
Hinks! Cae (1845), 1 Den. 84; 


-——.]—-RooxEWwoop's CasE (1696), Holt, | 214a. ——.]—R. v. CrossBy (alias PaILips) (1695), 
. B. 683; 90 K. R. 1277; sub nom. 
Rooxwoop, 18 St. Tr. 189, 186. 


39: 5 Mod. Rep. 15; 12 Mod. 
12 State Tr. 1291; 


Holt, K. 'B. 753 ; Skin. B18; 91 E. R. 923. 


Davis & ec (1695), 5 Mod. 
$17), Dods. 174; 


Re Barber (1850), 15 


Dock & DREDGING CoRPN., LTD. ¥. 
Kt., [1929] Ex. C. R. 40.—CAN. 


PART VI. SECT. 9, SUB-SECT. 1.—A. 

sm. Whether power to begin action tn 
county court by information.}—R. v. 
COLMAN, Ratt} 3 Ww. W. R. 385; SF 
Pa . 186; 38 Man. L. R. 330. 


sa. Department of Attorney-General— 
Mamiloba Temperance Act, 8. 68.}— 
The ne artinent of the A -G. referred 
to in the above sect. is to be dis- 


tinguished from the <A.-G.—R. 
(TROMPBON)  %. hee (Man.), 
{1926} 3 W. W. R 350.—CAN. 


PART VI. SECT. 10. 


sb. No power to waive statutory 
conditions.}—A department of the 
Govt. cannot waive the performance of 
any of the conditions imposed by the 
legislature. —PECK wv. Rk. (1884), 1 
B.C. R. pt. 3, 11.—CAN. 

sc. Land Settlement Board.}—The 
Land Settlement Board created by 
Land Settlement & Development red 
1924 (c. 128), is a de ment of the 
Ravennasae & there being no £.. 
said Act or other statutes which 


lies against it for acta done in 
ita official capacity. oe any . 


LAND SETTLEMENT BOARD tose) 8 
DL, B, 882 ; (1938) 2 W. W 5: 
39 B. C. R. 523: appeal, F ba0} 


1D. L. R. 242.--CAN. 


Add. Annotations :—Refd. Nichol v. Fearby, 
Nichol v. Robinson, [1923] 1 K. B. 480; A.-G. 
v. Still (1927), 44 T. L. R. 102. 


264a. ——- ———.]—Bipcoop v. DAvins (1826), 6 


B. & C. 84; 9 Dow. & Ry. K. B. 158; 5 
L. J. 0. 8. K. B. 64; 108 B. R. 384. 


266. For ‘*‘ —— Chaplain to King >? read * 


Royal chaplain.”’ 


266a. S. P. WINTER v. DrepIn (1844), 18 M. & W. 


25; 2 Dow. & L. 211; 13 L. J. Ex. 263; 3 
L. T. O. 8S. 164; 158 BE. R. 11. 


Annotation :—Apid. Harvey v. Dakins (1849), 3 Exch. 266 


268. 
272. 
284. 
290. 
291. 


293. 


Add. Annotation :—-Mentd. Bundy v. Motor 
ren Owner Drivers’ Assocn. (1930), 143 L. T. 
Add. Citation :—48 L. J. Q. B. 455. 
Add. Citations :—66 Sol. Jo. 218; affd., 
{1922] P. 122. 

Add. Annotation :—-Refd. Wigg v. A.-G. of 
Insh Free State (1927), 96 L. J. P. C. 88. 


Add. Annotation :—Consd. A.-G. for Straits 
Settlmts. v. Pang Ah Yew, [1925] A. C. 555. 


Add. Annotations :—As fo (1) Refd. Wigg v. 
A.-G. for Irish Free State, [1927] A. O. 674. 
As to (2) Refd. A.-G. for Ontario v. McLean 
Gold Mines Co. (1026), 95 L. J. P. C. 217. 
Generally, Refd. Jaeger v. Jaeger Co. (1927), 
44 R.P. C. 437. 

Add. Annotation :-—Expld, Nixon v. A.-G., 
{1930} 1 Ch. 566, 


298a. Indemnity Act as defence.]|—-In 1918 the 


suppliant, who was then a jewelry dealer in 


Vol. XI.—Constitutional Law. 


305. 
317. 


Cases 233-317. 


ari , deposited certain jewelry with the 
British consul, who was in charge of the 
embassy premises, & owing to dilliculties in 
the way of the consular officers obtaining 
money the suppliant agreed that the consul 
might sell the jewelry & use the proceeds for 
His Majesty's service. The jewelry was put 
in a locked leather bag kept in a safe at the 
embassy. Persons claiming to be repre- 
sentatives of the Soviet Govt. entered the 
embassy & arrested everybody, & afterwards 
the bag was found tu have been cut open & 
the contents taken. In 1926 the suppliant 
claimed the value of the jewelry, but the 
Foreign Secretary repudiated liability, & the 
ig brought a petition of right. The 
A.-G., by demurrer, submitted that there 
was no ground of claim as the facts disclosed 
showed the absence of negligence, &, secondly, 
he put in an answer & plea that the claim was 
barred by the Indemnity Act, 1920 (c. 48) :— 
Held: (1) the facts stated in the petition did 
not negative the possibility of the proof of 
negligence & the demurrer must be over- 
ruled; (2) the claim was barred by the 
Indemnity Act, 1920 (c. 48), & there must be 
judgment for the Crown on the answer & 
plea relating to that Act.-—BKUCKNALL v. R. 
(1930), 46 7. 1. RR. 449, CL A. 


Add. Citation :—48 L. J. Q. B. 455. 


Add. Annotation :-—Refd. A.-G. for Ontario 
v. McLean Gold Mines Co. (1926), 95 L. J. PoC, 
217. 


PART IX. SECT. 5, SUB-SECT. 5. 


sd. In proceedings concernt ONS 
of legislative jurisdiction.}—Where, in 
roceedings between private suitors, 
e validity of an Act of a provincial 
1 lature is questioned, the A.-G. 
of the province will be heard on the 
question of provincial legislative juris- 
ction.—CITIzENB Ins. Co. v. JOHN- 
Dig. 2nd. ed. 678.—CAN. 


PART IX, SECT. 6, SUB-SECT. 1. 


h (p. 523) i. —— For tort.}—An 
action sounding in tort doca not He 

ainst the Crown. —CREELWAN & 

ERGE v. R. (1920), 62 D. L. R. 390; 
20 Exch. C. R. 198.-—CAN. 


h (p. 523) i. S. P. Yarss v. R. 
(1920), 20 Exch. C. R. 175.—CAN. 

h (p. 523) lili, S. P. MAnarav v. R., 
[1923] 1 D. L. R. 25; [1923] Exoh. 
C. R. 21.—C 


h (p. 523) iv. -]~An action 
in tort does not lie against the Crown, 
except under’ special statutory 
authority.—THERIAULT v. R. (Que.) 
(1917), 16 Exch. C. R. 253; 39 D. L. R. 

05.—CAN. 


bh (p. 523) v. -J—In an 
action against the Govt. of Ceylon to 
recover for damage caused to a steam- 
ship by grounding in Colombo harbour 
in a berth to which she had been taken 
by a Govt. pilot :—Hed- it was not 
necessary to decide whether in Ceylon 
the Crown could be made liable in tort 
under Roman Dutch law, but having 
regard to the considered decision of the 
Supreme Ct. of Ceylon in Culombo 

lectric Tramway Co. v. A.-G., 
inasmuch as the question in Ceylon 
was whether any particular part of 
Roman Dutch Jaw had been recognised 
there, very clear arguments would be 
required to induce the Judicial Com: 
mittee to reverse that decision.— 
BRITISH PETROLEUM Co., LTD. v. 
A.-G. FOR CEYLON, [(1926] A. C. 147; 
95L. J. P. C. 86: 134 L. T. 805; 42 
T. L. R. 166. N, 


STON, Cass. 














h (p. 523) vi. —— For fraud.}—It ts | 


not competent to prove that the Crowu 
has been guilty of fraud; nor can tho 
Crown be held Hable for the fraud of 
its officers.—Re FROST BROTHERS, 
(1925) 2 D. Te WR. 339; [1925] 2 
W. W. KR. 459.—CAN. 

291 xiv. ——---—- .}—An action 
of damages does not lic against the 
Crown in respect of a wrongful act 
committed by one of ita servants._— 
MACGREGOR 9. LORD ADVOCATE, [1921] 
S. C. 817.—SCOT. 

j (p. 524) 4. . 
WELUEN v. SMITH, [1924] A. C. 484.— 
AUS. 





eee ees mes eee ene fee 


} (p. 524) li. —— - — -~—---.J - 
ROBINSON v. STATE OF SouTN AUs- 
TRALIA, 1929) A. Cc. 469, Pp, C.—AUS. 


we 524). Add “ revad., 30 8. C. R. 


y (p. 525) t. : 
LECLERO v BR. (1920), 62 D. L. R 324; 
20 Exch. C. R. 236.—CAN. 


y (p. 625) ii. —— —— ——- ——.. }— 
Heid: the Crown was Hable in damages 
under Public Utilities Act, s. 31, for 
an accident caused by a fallen telephono 
wire lying on the public highway, bein 
part of a system of wires erected 
maintained et the provincial Depart- 
ment of ways & Telephones.— 
ZORNES v. R., HAMILTON v. R., [1922] 
epee W. kh. 1179; 67 D. L. kK. 133.— 


y (p. 525) ii —— jJ- 
The suppliant was wounded by a 


——- a ee = J 





ee ee es 


bullet fired, during t practice, 
from the rifie range at te St. Luo, 
in the District of Montreal. He filed 


a petition of right claiming damages for 
the injury be thereby sustained :-- 
Held: the rifio range was not a ‘* public 
work,” within Exchequer C't. Act, 
50 & 41 Vict. c. 16 (D.), 5. 16 (c), & 
the Crown was not liable.—LanosE v. 
R. (1900), 6 Exch. Cc. RK. 425.— CAN. 

h (p. 525) 1. Serdices rendered to 
committee.}—The Crown is not liable 





by any one to @& ecommittee.~— Kiyairr 
vy. hi. (1896), 5 Kxoh. ©. Lt. 130.- CAN. 


ff 1. ——— For eccess of salaries fixed 
& eppnes by Governor-General in 
Counce. J—BourRovgns v. R. (1891), 
20 8. Cc. Kh. 420.— CAN. 


ff ti, —— fiat end acls of police we 
course of duly.) - Membors of the police 
force aro primi facie servanta of the 
Crown, & by virtue of the Crown 
Liabilities Act, 1910, the Crown Is 
print facie lablo for wrongful acts 
comunitted by a member of that Force 
in the course of his duty. In order to 
escape Hability it ia not suffloient for 
the Crown to show that the police 
officer was performing 4 statutory duty. 
To take the caso out of the Act thoro 
must be a lack of one or more of the 
essontiale of the law relating to master 
& servant such as that the police 
officer was performing a duty of a 
personal nature which made him tn- 
dependent of the control of the Crown 
pro hac mce.— UNION Govt. v. THORNE, 
{1930} App. D. 47.—8. AF. 


PART IX. SECT. 6, SUB-SECT. 2. 


- © DPERREAULT 
Ht. 671; 21° ixeh. 


304 i Oe ee eee 
(1922), 66 D. LL. 
C. K. 355.— CAN. 

ad. Keference to hrad of denart- 
ment.}—Under Exchequer Ct. Act of 
Canada, A. 38, any claim against the 
Crown may be prosecuted by petition 
of right or referred to the ct. by the 
head of the department In connection 
with the administration of which the 
claim arises. A claim by appits. for 
compensation ip respect of the repudla- 
tion of a contract war 40 referred the 
Minister of Kailways & Canals, Sub- 
sequently the Crown applied for leave 
to withdraw the reference :~—-Held ; 
the claim arose “ in connection with 
the adininistration ’’ of the Depart 
ment of Railways & Canals & eam 
within sect. 38, leave mupt be 
refused.— DOMINION BUILDING Corr. 
Lrp. ». R. (1929), 46 T. L. R. 24, 2! 


ve, 





upon a claim for the services rendered . —CAN. 
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Cases 324a—378a. 


324a. Civil action against Crown servant—By 
private person—Discretion of court to order 
trial at bar.J}—ANDERSON v. GORRIE (1894), 
10 T. L. RR. 383, C. A. 

829. Add. Annotation :—Mentd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
[1925] 1 K. B. 271. 

.]—In proceedings by information on 

the revenuc side of the K. B. Div. claiming 

payment of income tax, the taxpayer cannot 
sect off a debt due to him from the Crown.— 

A.-G. v. Guy Morors, Lro., [1928] 2 K. B. 

78; 97 L. J. K. B. 421; 139 L. T. 311. 

Add. Annotations :—Consd. Re Letters Patent 

No. 139,207, Re Oarbonit Akt., [1924] 2 Oh. 53. 

Refd. Swift v. Board of Trade, [1926] 2 K. B. 





344, 


Add. Annotation :—Refd. Re Letters Patent | 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


Add. Annotation :—Consd. Re Letters Patent 
No. 139,207, Re Carbonit Akt., [1924] 2 Ch. 53. 


Add. Annotation :—Mentd. Umra v. R. (1924), 
41 T. L. R. 86. 

848a. ——— In proceedings under Patents & 
Designs Acts. |—Appcts. applied by originating 
summons under Patents & ‘Designs Act, 
1907 (c. 29), s. 29, as ainended by Patents & 
Designs Act, 1919 (c. 80), 8. 8, for an inquiry 
as to the romuneration proper to be paid to 
them for the user by a Govt. dopartment of 
the patented invention of which they were 
the registered owners. 
proceedings, preliminar 
motion, orders were made in which the litiga- 
tion was treated, with the acquiescence of 
both litigants, as subject to the ordinary 
rule as to costs, & on two occasions orders 
were made requiring appcts. to give security 
for costs. After the hearing had proceeded 
for some time appcts. withdrew their claim 
in view of a prior trial of the invention found 
to have been made on behalf of the Govt. 
which, by virtue of the proviso to Patents & 
Designs Act, 1919, s. 8, entitled the Govt. to 
make use of it thereafter without payment, 
On the question how the costs ought to be 
borne :—f7eld: (1) under that part of 


345. 
346. 


347. 


PART IX. SECT. 6, SUB-SECT. 6. 
337 vi. -}—Estoppel cannot a 





of the Crown: —Held - 


ENGLISH AND EMPIRE DiaEst SUPPLEMENT. 


Patents & Designs Act, 1919, which autho- 
rised proceedings against a Govt. department, 
there was no express mention of costs, & the 
authority to deal with them was derived from 
the general jurisdiction of the ct., & the ct. 
had, therefore, no authority to depart from 
the common law rule that the Crown neither 
paid nor received costs, unless the special 
circumstances of the particular case justified 
it in so doing ; (2) having regard to the orders 
that had been made before the hearing of the 
motion, & particularly to the two orders for 
security for costs, the ct. would infer an 
agreement between the parties that each of 
them should be treated as ordinary litigants 
as regarded liability for costs.—Re LETTERS 
PATENT No. 139,207, Re CARBONIT ART., 
[1924] 2 Ch. 53; 93 L. J. Ch. 309 ; 131 L. T. 
89; 40 T. L. R. 421; 68 Sol. Jo. 476; 41 
R. P. C. 203, C. A. 


Annotation :— As fe A Consd. Swift v. Board of Trade, 
[1926; 2 K. h. 





——- Gage gencrally, PATENTS. 


348b. ———- --—— As to validity of patent—-Action 


363. 


868. 


373. 


against Air Council.]|—Held: there was nv 
reason for departing from the ordinary rule 
that the Crown neither paid nor received 
costs.— ROWLAND v. Ain CounciL, [1923] 
W.N. 72. 

Add. Annotations :—Mentd. A.-G. v. Swan, 
[1022] 1 K. B. 682; Gibson v. Reach (19238), 
40 T. L. R. 73. 


In the « ourse of the 3867. Add. Annotation :—Apld. Pathe of France v. 
to hearing of the ee Same v. Mansbridge (1926), 42 
TT. le R. 760. 


Add. Annotation :—Refd. Re Iettors Patent 
No. 139,207, Re Oarbonit Akt., [1924] 2 Ch. 53. 


Add. Annotations :—As to (1) Apld. Sterling 
Trust v. I. R. Comrs.. J. R. Comrs. v. Sterling 
Trust (1925), 12 Tax Cas. 868. Consd. 
Birmingham Corpn. v. I. R. Comrs., [1929] 
2K. B.187. Refd. Luipaard’s Viei Estate & 
Gold Mining Co. v. I. BR. Comrs. (1930), 99 
lL. J. K. B. 330. 


873a. —-— Arbitration to assess compensation for 


have been brought in the name of the | CAskKIE Shia “ D. L. R. 215; 
Soldiers Settlement Board & notin that | Can. Crim. 98, N. 
action properly 


requisitioned goods.]—In assessing the com- 
pensation to be paid for bacon requisitioned 


38 


Under Fire Marshal 








invoked against the Crown.—R. 
EN ale (1921), 21 Exoh. C. K. 150.— 


339 iii. 





A subject has no 
right to set off in an action brought by 
the Crown.—R. (MINSTER OF AQGRI- 
CULTURE TOR ee v 
Bounk1., ee IS... Re. 6387: (1925) 

2W.LW. RR 38973 19 an L. i. 483. 
CAN. 


339 Iv. -.) A right of set-off 
docs not exist against the Crown. — 
R. v. BRITISH AMLRIGAN Bank NotTE 
Coa. (1901), 7 Exch. Cc. hh, 119.— CAN. 

oi, ——-.)— A counterclaim cannot 
be, pleaded against the Crown as of 

ght.— A.-G@. FOR ONTARIO v. RUSSELL 
ap21), 64D. L. R. 593; 49 0. L. RB. 
103.—CAN. 

o il.———~ .}—A subject has no right 
to counterclaim in an action brought 
by tho Crown.—R. (MINISTER OI 
AGRICULTURE FOR SASKATCHEWAN) t. 
Bourkr, {1925} 3 D. I. R. 537; 
(ieee) 2 cae W. R. 397; 19 Sask. L. Rr. 


~_s 


ae Ges action brought in right 
name.)—In an action concerning trans- 
actions under Soldicrs Settlement Act, 
defta. contended that the action should 


instituted in that of the Crown.—-lht. v. 
SAYWARD TRADING & ae wIna Co., 
Lrp., (1024) Iexch. C. R. —CAN. 


PART IX. SECT. 8, SUB-SECT. 7.—A 
sp. Crown Coats Act, Ro S. BOC. 
W111 (ce. GI) iffect of, }—Held: not 
to apply: to the Crown in right of 
Donanon, the statute not making it 
clear jn express terms or by necessary 
intendinent that the reference 18 to the 
Crown other than in nght of the pro- 
vines only.— MONTREAL TRUSr Co. 2. 
R. Sheer 1D. Lb. 2.1030; tW.W. lh 
657; 33 B.C. R. 280 —CAN. 
Chern Coats Act, RK. SS. B.C, 
199 ) - Crown Costs Act, k. 5S. B.C, 
1924, forbids the awarding of costs 
either in favour of or against the 
Crown as represented by the Govt. of 
the province of British Columbia.— 
i.e. Conway (B. C.), (1929) 3 W. W. RR. 
265; 52 Can. Crim. Cas. 161 .— CAN. 


ie IX, pike 6, SUB-SECT. 7.—C. 
On cpreal.y Pee Crown 
Costs Act, R. red 


. costa of an 

ppe 
Crown, though costs in the lower ct. 
may by direction of the ct.—R. ¢. 
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r 
t i ° 
| afet, 1921 (c. 15).J)—--A local assistant to 


the flro murshal in carrying out the 
duties imposed on hitn by the above 
Act is an ‘‘ officer, servant or agent of 
& acting for ue Crown *’ within at 
Costs Act, KR .C., 1911 (ce. 61), & 
casts of an cient to the county ct. 
may be giveu against a local assistant 
to the fire marsha) —Warson or. 
Howanrp, {1921} 4 D L. R. 564; 1 ee. 
oan W. RR. 408; 34 B. Cc. OR, 


t iii, - — —— Under Summary 
Convictions wict, RR. S. BB. CL, 1924 
(c. 245). J~-Crown Costs Act, R.8. B.C., 
3924 (c. 62), is a bar to the awarding 
of costs against the Crown on an 
appeal under Sumimary Convictions 
Act, S. B. C., 1924, formin a con- 
viction for an eater against Govt. 
Li aor Act, R. S. BB. C., 1924 (c. 146). 

—R. MCLANE, te Vv, "Noon, {1927 ) 
1. Ww. “Ww. R. 701; 47 Can. Crim. Cas. 
208; 38 B.C. R. °306.—CAN, 

t iv. In proceedings by credttor— 
Crown administrator of intestate’s estate.} 

~—Held: neither the Crown nor ree 
ee eee for costse.—CARVER 

-G. PRINCE EDWARD ISLAND, 
(i926) a D. L. R. 1106.—OAN. 





Vol. XI.—Constitutional Law. 


by the Food Controller under Defence of the 
Realms Regulations :—Held: the arbitrator 
had no power to order the Crown to pay the 
costs of the reference & award.—Swirt & Co. 
v. BOARD OF TRADE, [1926] 2 K. B. 131; 95 
L. J. K. B. 8343; 135 L. T. 301; 427. L. BR. 
461, C. A. 

Annotation efd. Inglewood 

Brunswick Electric Power Coimnieden, (ese Oe” 


876. Add. Annotation :—Refd. Re Letters Patent 


Cases 378a—418a. 
No. 189,207, Re Carbonit Akt., [1024] 2 Oh. 


882. Add. Annotation :—Refd. R. v. Provisional 
Government (General of the Forces) (19232), 
67 Sol. Jo. 1265. 


4a, —— ——.]—WoLre ToNr’s CASE (1798). 
27 State Tr. 613. 


Annotation :—Mentd. Mgowhini Mzinelwa & Wanda v. A.-G. 
for Natal (1006), 22 1. L. RR. 413. 


Part Xll—The Crown in Foreign Relations. 


read ‘‘ Coop. Pr. Cas. 501; 47 K. R. 6103 


887. aoe Annotations :—As to (1) Folld. White, 


387a. 


d & Beney v. Simmons, White, Child 

& Beney v. Eagle, Star & British Dominions 
Insce. (1922), 127 L. T. 571. Refd. Duff 
Development Co. v. Kelantan Government, 
{1924} A. O. 797; Russian Commercial & 
Industrial Bank v. Comptoir D’Escompte 
de Mulhouse (1924), 93 L. J. K. B. 1098. 
As to (2) Aplid. The Jupiter (1924), 93 L. J. P. 
156. Cenerally, Refd. Musmann v. Engelke 
(1927), 43 T. L. R. 685. Mentd. Tho Jupiter 
(No. $) (1927), 187 L. T. 333. 
Decrees of Russian Soviet Government 
—Effect of.|—The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt. against its own subjects in 
respect of property situate in its own territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Govt. as 
the de jure Govt. of Russia. In 1028 the 
movables in question were sold in Russia 
by the Soviet Republic to defts., who brought 
them to England. In an action by pltf. to 
recover those movables or damages for their 
detention or conversion :—Held : the action 
failed, as the ct. could not inquire into the 
validity of the acts of a foreign sovereign 
Power which had been recognised by the 
Govt. of this country.—PALEY (PRINCESS 
OLGA) v. WEtIsz, [1929] 1 K. B. 718; 98 L. J. 
K. B. 465; 141 L. T. 207; 45 1. L. R. 865 ; 
73 Sol. Jo. 283, C. A. 
-—— ———.]—See, also, 
Nos. $523, 8524, 8527a, unte. 
—— On liability of Russian 
reinsurance company under reinsurance 
treaties.)—See INSURANCE, No. 712a, post. 


Cancellation of life assurance.] 
—See CONFLICT oF Laws, No. 640a, ante. 








COMPANIES, 

















sub nom. THOMPSON v. Barcnay, 9 L. J. 0. 8. 
Ch. 216, L. 0.3. previous proceedings (1828), 
6L. J. O. S. Ch. 93.” 

389. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1 K. B. 470. 


801. Add. Annotations :—Refd. The Tervaete, 
[1922] P. 259; Hngelke v. Musmann, [1928] 
A. (. 433. 

$92. Add. Annotation :—As to (2) Refd. The 
Tervacte, [1922] P. 259. 


894. Add. Annotations :— Consd. Duff Develop- 
ment Co. v. Kelantan Government, [1024] 
A. C. 797. Refd. The Tervacte, [1022] 
P. 259; Re Bjornstad & Ouse Shipping Co., 
f1021] 2 K. KB. 673; Compania Mercantile 
Argentina v. United States Shipping Board 
(1924), 08 L. J. K. B. 816; The Jupiter 
(1024), 93 L. J. P. 156; The Jupiter (No. 3) 
(1927), 137 1. TN. 3335 ngelke v. Musmann, 
[1928} A. (. 483. Mentd. The Mogileff, [1822] 
P. 122; The Sylvan Arrow, (1023] P. 220. 

395. Add. Annotutwon :—As to (2) Refd. Dickinson 
v. Del Solar (1029), 45 T. La. Re 637, 

396. Add. Annotation: — Refd. Musmann 
Engelke (1927), 06 L. J. K. B. 824. 

401. Add. Amnotation :—Apld. The Tervacte, 
[1922] P. 259. 

408. Add. Annotation: —Refd. Fenton ‘Textile 
Assocn. v. Krassin (19213, 38 T. L. BR. 250. 


409. Add. Annotation :~-Consd. Musmann 
Enyelke (1927), 96 LL. J. K. 33. 824. 


Add. Annotation :—Consd. Fngelke 1+. Mus- 
mann, [1928] A. C. 433, 
412a. Chief of mail department— Within peivilpre:| 
—Held: the rule as to immunity from civi 
proceedings, on the ground of diplomatic 
privilege, extended to a domiciled subject 
of the United States who was the chief of 
the mail department of the United States 


v. 


Vv. 


411. 


387b. Declaration by representative of foreign Embassy in London.—ASsSURANTIE CoM- 
Sovereign as to ownership of property—How PAGNIE EXceELsion v. SmirnH (1923), 40 


Annotation :— 


far conclusive.|—A declaration by the repre- 
sentative of a foreign Sovereign as to owner- 
ship of personal property in this country is 
not conclusive in an action between private 
persons, when no question of the immunity 
of the sovereign State from the jurisdiction 
of the ct. is concerned.—TueE Juprrer (No. 3), 
{1927] P. 260; 97 L. J. P. 33; 187 L. T. 333; 
43 T. L. R. 741; 17 Asp. M. L. C. 250, C. A. 

First Russian Insce. ». London & Lan- 


Refd. 
cashire Inece., (1928] Ch. 922. 


JH. 


Citations :—For “Coop. Pr. Cas. 501; 9 
L. J. oO. 8. Ch. 215; 47 EB. R. 619, L. C,’’ 
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T. L. BR. 105, O. A. 

413. Transfer “paragraphs (2) to (5) to No. 421, 
post. 

Annotations :—For the existing annotations read 
‘‘Refd. Re Republic of Bolivia Exploration 
Syndicate, [1914] 1 Ch. 139.” 

418a. Evidence—Settlement by Attorney-General 

| on instructions of Foreign Office.|—A state- 
| ment made to the ct. by the A.-G., on the 
| instructions of the Foreign Office, as to the 

status of a person claiming immunity from 
{ judicial process on the ground of diplomatic 
30 


Oases 418a—487a. 


privilege, whether as ambassador or as a 
member of the ambassador’s staff, is con- 
clusive. 

Deft. in an action in the K. B. Div. for 
arrears of rent took out a summons to set 
aside the writ, on the ground that he was a 
member of the staff of the German Hmbassy, 
& filed two affidavits in support of his 
application. Pltf. applied for leave to cross- 
examine deft. upon his affidavits. The judge 
ordered deft. to attend for cross-examination. 
On appeal the A.-G. attended at the request 
of the Foreign Office, & on the invitation of 
the ct. informed them that deft. had been 
appointed a member of the staff of the 
German Ambassador under the style of 
consular secretary, & had been received in 
that capacity by the British Govt. :—Held : 
(1) the statement of the A.-G. was binding 
on the ct., & deft. was entitled to diplomatic 
privilege ; (2) (Lornp DUNEDIN) apart from 
that statement, the order for the cross- 
examination of deft. would have been 
justified.—-ENGELKE v. MUSMANN, [1928] 
A. ©, 483; 97 L. J. K. B. 789; 139 L. T. 
5686; 44 T. L. R. 731, . L.; revag. 8S. OC. 
sub nom. MUSMANN v. HNGELKE, [1928] 1 
K. B. 90, ©. A. 


421. After the catchwords insert paragraphs (2) 
to (6) from No. 413, ante, substituting the 
arte ““(1), (2), (8), (4),” for ‘ (2), (3), 

» (5). 


Citations :—For ‘‘ No. 413, ante,’ reel “ (1882), 
1 Cr. & M. 117; 1 Dowl. 588; & Tyr. 184; 
2 I. J. Ex. 13 : 149 Rh. R. 338.”’ 

Annolutons :— As to (1) Consd. Parkinson v. Potter (1885), 
teak neta: 86h. eee Mathes afcan 
(1998) A.C.433. °° a eee Ne : 
421a. Liability to be cross-examined to 
ascertain status.}—ENGELKE v. MUSMANN, 

No. 418a, ante. 


Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


Add. Annotation : — Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 


For ‘‘ No. 418, anie,”’ read ‘‘ No. 421, ante.’’ 


Add. Annotation :—Refd. Hngelke v. Mus- 
mann, [1928] A. C. 433. 


Add. Annotation: —Refd. Musmann ov. 
Engelke (1927), 96 L. J. K. B. 824. 





422. 
425. 


427. 
429. 


430. 


431. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 488. 
482. Add. Annotation :—Refd. Musmann vv. 


Engelke, [1928] 1 K. B. 90. 


ENGLISH AND Emeprre Dicest SUPPLEMENT. 


435. Add. Annotation :—Aas to (2) Refd. Musmann 
v. Engelke (1927), 96 L. J. K. B. 824. 


486. For ‘‘ No. 418, ante,’”’ read ‘‘ No. 421, ante.” 
445. For “‘ No. 418, ante,” read ‘‘ No. 421, ante.’ 


447. Add. Annotation: — Refd. Musmann tr. 
Engelke (1927), 96 L. J. K. B. 824. 


Ala. Pi aac core v. MusMANN, No. 418a, 
ante. 

465. Add. Annotations :—Consd. Dickinson v. Del 
Solar (1920), 45 T. L. R. 687. Refd. Engelke 
v. Musmann, [1928] A. C. 433. Mentd. Duff 
Development Co. v. Kelantan Government, 
[1923] 1 Ch. 385. 

By order of diplomatic superior.|— 
Deft., who was First Secretary of the Peruvian 
Legation, took out a licy of 
against legal liability members of the 
public in connection with the driving of his 
motor car, the policy providing that ‘the 
assured .. . shall not in any way act to the 
detriment or prejudice of the (insurance) 
co.’s interests,”’ & that ‘“‘ the co. is entitled 
to take absolute control of all negotiations & 
proceedings.” Pltf. brought an action for 
personal injuries against deft., & the latter 
served on the insurance co. a third-party 
notice claiming an indemnity. An appear- 
ance without protest was entered in the action 
on behalf of deft., &, as the Peruvian Minister 
forbade deft. to raise the plea of diplomatic 
immunity, no such plea was inserted in the 
defence. The jury found a verdict for pltf. 
for damages, & the insurance co. repudiated 
liability on the ground that deft. had broken 
the conditions of the policy by insisting that 
the plea of diplomatic immunity should not 
be raised :—Held: the privilege of diplomatic 
immunity was waived by the cntry of appear- 
ance without protest.—DICKINSON v. DEY. 
Soak, [1930] 1 K. B. 376; 99 L. J. K. B. 162; 
142 L. T. 66; 45 T. L. R. 637. 

474. Add. Annotation :—Mentd. Kramer v. A.-G., 
[1923] A. O. 528. 


465a. 





Sect. 5.—PASSPORTS (Vol. XI., p. 543). 


474a. Property of the Crown.]—-A passport issued 
by the British Passport Office on behalf of the 
Secretary of State for Foreign Affairs to a 
person who afterwards becomes bkpt. is the 
property of the Crown & not the “ property ”’ 
of the bkpt. within Bkpcy. Act, 1914 (c. 59).— 
Re SUWALSEY, SUWALSKY v. TRUSTEE & 
OFFICIAL RECEIVER, [1928] B. & O. R. 142. 


Part XIll.—The Crown in relation to War and Peace. 


477. Add. Annotation :—Generally, Refd. Nether- 
lands-American Steam Navigation Co. v. 


Procurator-General (1925), 42 T. L. R. 81. 


483. Add. Annotation :—Cenerally, Mentd. Ruffy- 
Arnel], etc. Co. v. R., [1922] 1 K. B. 599. 


487a. ——. ‘ y a policy of insurance 
effected on Nov. 2, 1918, during the European 
War, deft. agreed to pay to pitf. a certain 
sum “in the event of peace between Great 





Britain & Germany not being concluded on 
or before June 380, 1919."" On June 28, 
1919, these Powers signed a treaty of peace, 
but they did not exc & deposit ratifica- 
tions of the treaty until Jan. 1920. In an 
action brought by She st deft. upon the 

cy in Aug. 1919 :—Held: peace had not 

nm concluded between these Powers on 
or before June 80, 1919, within the policy, 
& pitf. was therefore entitled to succeed in 
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the action.—Korzius v. Ty 1920) 2 
K. B. 69; $0 L. 3. K. B.6203 138 Le Te 796 


36 T. L. R. 194; 185 Asp. M. L. O. 16. 
Anacaton s—~Folld. Lloyd v. Bowring (1920), 86 T. L. R. 


487b. —_ —_—.]—For the purpose of a contract | 


wa Ore cook a Ee 
a ad” by a certain date between two 
nations at war, peace is not declared until 
the ratification of the treaty of peace.— 
LLOYD v. BOwWRING (1920), 36 af L. R. 8397. 


487c. ——— Whether subject’s debt discharged.]— 
TRONER v. Hasso“p (1670), 1 Cas. in Ch. 173; 
22 E. R. 748. 

487d. S. P. WEYMBERG v. ToucH (1669), 1 Cas. in 
Ch. 123; 22 B. R. 724. 

496. Add. Annotation :—Refd. Cayzer, Irvine v. 
Board of Trade (1926), 95 L. J. K. B. 1054. 


498. Add. Annotation:—Refd. Commercial & Estates 
Co. of Egypt v. Board of Trade, [1925] 1 
K. B. 271. 

Add. Annotations :—As to (1) Refd. Federated 
Coal & Shipping Co. v. R., [1922] 2 K. B. 42. 
As ito (4) Refd. A. & B. Taxis v. Secretary of 
State for Air, [1922] 2 K. B. 828; Matthey 
v. Curling, [1922] 2 A. 0. 180; Re Colnbrook 
Chemical & Explosives Oo., A.-G. v. The 
Co., [1928] 2 Ch. 289 ; Commercial & Estates 
Co. of Egypt v. Board of Trade, [1925] 1K. B. 
271; Rowland & Mackenzie-Kennedy v. Air 
Council (1927), 96 L. J. Ch. 470. Generally, 
Refd. Netherlands-American Steam Naviga- 
tion Co. v. Procurator-General (1925), 42 
T. L. R. 81; France Fenwick v. R., [1927] 
1 K. B. 458. Mentd. Re Webb (Smithfleld, 
London), [1922] 2 Ch. 369; Fort Frances 
Pulp & Power Oo. v. Manitoba Free Press 
Co., [1928] A. ©. 695; Bristol Channel 
Steamers v. R. (1924), 131 L. T. 608; Moffat 
Hydropathic Co. v. Secretary of State for 
War (1924), 40 T. L. R. 548. 

Under Indemnity Act, 1920 (c. 48)— 
** Direct loss or damage ’’—-What {s.}—Claim- 
ants carried on business as motor garage 
proprictors in Dublin, where they owned & 
occupied extensive premises peculiarly well 
suited to their purposes. These premises 
were taken by the Govt. under powers con- 
ferred by statute for the defence of the realm. 
Claimants, having tried & failed to acquire 
premises temporarily, took the only reason- 
able course; they bought other premises, 
fitted them for use as a garage, & transferred 
to them all the appliances of their business 
which they thus continued to carry on as well 
as they could. When the Govt. retired from 
possession of the original premises claimants 
sold the substituted premises. They alleged 


499. 


400a. 
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that the difference between the amount 
they had expended in acquiring the substi- 
tuted premises & fitting them for use as a 
garage om the one hand, & the sum they 
received on the gale of the substituted 
remises on the other hand amounted to 
429. They claimed this sum as an item 
of ‘direct loss or damage incurred or 
sustained by reason of interference with ” 
their “ property or business’ within sect. 
2 (1) (b) of the above Act :—Held: “‘ direct. 
loss or damage ’’ may include consequential 
e, & the item claimed could not be 

en! y excluded as indirect loss, but the 
amount to which claimants might be entitled 
in respect thereof must be assessed by the 
War Compensation Ct.—A. & B. Taxis, Lirp. 
v. SECRETARY oF STATE FOR Arr, [1922] 2 
K. B. 828; 91 L. J. K. B. 779; 127 L. T. 
478; 88 T. L. R. 671; 66 Sol. Jo. 633, 0. A. 


499b. —— Duty of tribunal assessing com- 

pensation.]—-Observations on the question of 
the extent of the duty of the War Com- 
pensation Ot., in deciding a claim for com- 
pensation under the above Act, to dif- 
forentiate between their findings on issues 
of fact & their findings on issues of law, in 
view of there being, under sect. 2 (1) of the 
Act, no right of appeal except on a pont of 
law.—Morrat Hyproratuic Uo., Lrp. v. 
SECRETARY oF Strath FoR War (1924), 40 
T. L. R. 648; 68 Sol. Jo. 636, H. Lu. 


505a. ———_ Certificate that taking necessary — 
Mode of granting.|— (1) Whero land is being 
acquired compulsorily for military purposes 
under the above Act, the certificate that the 
taking of the land is necessary or expedient 
is duly granted, although the person whose 
land is being acquired has not been heard ; 
for the granting of such a certificate is not a 
Judicial, but a mercly administrative act. 

(2) It is not a condition precedent to the 
summoning of a jury under sect. 19 of the 
above Act to assess the compensation payable 
to the owner of the land, that the Secretary 
of State for War shall have been put into 
possession of the land under the sect.; but 
even if it waa, that condition precedent would 
have no application to the assessment of 
compensation in such a case under Acquisition 
of Land (Assessment of Compensation) Act, 
1919 (c. 67).—Hurron v. A.-G., [1927] 1 Oh. 
427; 06 L. J. Oh. 285; 137 L. T. 203; 43 
T. L. R. 1663; 71 Sol. Jo. 169. 

505b. ——— Conditions precedent to assessment of 
compensation— Whether Crown in possession.]} 
—HUvUTTron v. A.-G., No. 505a, ante. 

512. Add. Annotations :—Asa to (2) Refd. Federated 





PART XIII. SECT. 2. 
487 i. Treaty of peace— 


Ratification 
by sovereign authorit ke 
90TH BATTALION, WINNIPEG hirtes, 


[1923] 1 W. W. R. 37.—CAN. 


487 1. en oe Pa & 
enemy T18E— o ning— 
Bffect on option fo purchase.}—PaRRY 
{1921} 2 W. W. R. 879.—OAN. 


PART XIII. SECT. 8, SUB-GSECT 1. 


af. Order in Council under War 
Measures 4ct, 1914, 8. 6—Validity.}— 
Held: the omission of an averment 
that the Governor in Counci] deemed 
an Order advisable for the welfare of 


ada by reason of the existence of 


real or apprehended war, did not render 
the Order in Council Invalid.— PuasLry 
oe (1922), 60 N. B. R. 414.— 


PART XIII. SEOT. 3, SUB-SECT. 3.—A. 
499 i. Whether owner entilled to com- 
pensation—Possession taken for gr 
of defence.) —R. vo. BRown (1920), 
56 D. " 312; 206 Exch. C. R. 30.— 
489 tl. —~-——--, }+~ Held: a portion of 
@ building ocoupied by the Govt. as a 
recrui station was not a “ pone 
work ” within Exch. Ct. Act, s. 20 (c). 
—WoLrE e & R. OWEKS %. HK, 
(1931), 63D. L. R. 647; 638.G Rh. 
41.—CAN. 
40001. ——— Under Indemnity Act, 
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1920 (c. 48)-—-Basis of assrasment.}— 
A distillery requisitioned posi tho 
war, owing to a fire while It was in the 
Govt.’s possession, could not be uscd 
for distliling for nearly three years 
after Jan. 19, 1919, at which dato 
the prohibition against stilling was 
withdrawn. The proprietors having 
claimed compensation for loss of 
rofite during the thi: 6 years :—-Held ; 
he loss of profita waa due, not to the 
war, but to tho roquisition & the fire, 
& the basis upon which compensation 
fell to be assessed was © prices 
obtainable for whisky during the three 
years, takon in conjunction with the 
actually exixt 
ing during that period.—Mack! \ZIt 
BRorTHERS ©. THe ApmIRALrY, [1925] 
Ss. Cc. (H. L.) 32. ~§00T. 


Cases 512—526d. ENGLISH AND Emprre Dictst SuPPLEMENT. 


Coal & Shipping Co. v. R., [1922] 2 K. B. 
42; Rowland v. Air Council (1928), 39 
T. L. R. 228. Generally, Refd. France Fen- 
wick v. R., [1927] 1 K. B. 458; Bourne- 
pub Swansee Motor Road & Ferry Co. v. 
Harvey, [1930] A. C. 549; Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 538. 


515a. ——- —— Closing of public footpath over 
land acquired.j|—-The ct. refused an applica- 
tion by the Air Minis under sect. 6 (3) 526b. 
of the above Act, for leave to close per- 
manently a public footpath over land which 
they had purchased under sect. 8 of the Act 
for an air depot.—SECRETARY OF STATE FOR 
Wak v. MIDDLESEX County CouNcIL (1923), 
39 T. L. R. 857; 21 L. G. BR. 291. 


521. Add. Annotation :—-Generally, Refd. France 
Fenwick v. R., [1927] 1 K. B. 458. 


526. Add. Cilation :—15 Asp. M. L. C. 205. 
Add. Annotation :—As {to (3) Distd. A.-G. 
v. Royal Mail Steam Packet Co., [1922] 2 
A. ©. 279. 

526a. Power to impose payment for licence to sell 
ship to foreigner—Recovery of money paid— 
Indemnity Act, 1920 (c. 48), s. 1 (1).]|—The 
Shipping Controller, purporting to act in 
pursuance of his powers under Defence of 
the Realm Regulations, imposed upon 
supe an as a condition of granting them 
a licence to sell a steamship to a foreigner 
the payment to him by suppliants of £30,800. 
By their petition of right supplianta alleged 
that the Shipping Controller ha. no lawful 
authority to impose a condition or to exact 
the payment, which pd et had paid 
under protest, & that the Shipping Controller 
thereby became liable to repay the money 
to suppliants as money had & received to 
their use. The petition of right was not 
brought within one year from the termination 
of the war or within one year from the <Annol 


extorted from them by the wrongful act of 
the Shipping Controller was an cssential 
part of suppliante’ case, from which the 
claim for money had & received arose; & 
as such act was one to which the above 
sub-sect. applied, the petition of right was 
barred by that sub-sect.—BristoL CHANNEL 
SteameEns, Lrv. v. R. (1924), 181 L. T. 608 ; 
40 T. L. R. 550; 68 Sol. Jo. 771. 


.]|—The Shipping Controller, 
toy apa to act under the authority of 
efence of the Realm Regulations, required as 

a condition of a licence to suppliants to sell 

one of their ships to a foreign firm that they 

should pay a percentage of the purchase 
money the Ministry of Shipping: & sup- 
liants paid the percentage. n a petition 
of right to recover back the money so paid :— 
Held: (1) the imposition of the condition 
was illegal, & the payment was not a volun- 
tary payment; (2) the petition of right was 
barred by the above sub-sect.; it was not 
open to suppliants, by waiving the tort of 
the illegal exaction & suing for money had 

& received, to bring the case within par. (b) 

of the proviso to the sub-sect., for the case 

fell within the exception to the proviso 
as being one in which a claim for compensa- 
tion could have been brought under sect. 

2 (1) (0); (8) (Banges & Sarcant, L.JJ.) 

suppliants failed to bring the case within the 

proviso upon the further ground that the 
contracts referred to in paragraph (b) are 
limited to express contracts, & do not 
include the fictitious contract to repay mone 
improperly extorted, the implication of whic 
arises upon a waiver of the tort.—BROCKLE- 

BANK, Iarp. v. R., [1925] 1 K. B. 52; O94 

L. J. K. B. 26; 132 L. T. 166; 40 T. L. BR. 

869; 69 Sol. Jo. 105; 16 Asp. M. L. C. 415, 

C. A.3 revsg., [1924] 1 K. B. 647. 

ations :— As to (2) Folld. Marshal Shipping Co. v. R. 





exaction of the money. The Crown demurred (1925), 41 T. L. I. 285. Generally, Refd. Bristol Channel 
to the petition, on the ground that the case Chaitos Coat {i924}, 131 finite APACS One es 


if founded on tho alleged tort of the Shipping 
Controller was barred by the above sub-sect., 5260. 
& if based on an alleged breach of contract, 
the proceedings not having been brought 
within the prescribed time failed under 
proviso (b) of that sub-sect. A further 
ground of demurrer was that a petition of 
right would not lie against the Crown for 
tort, for the King could do no wrong. Sup- 
pliants contended that they were entitled 
to waive the tort & to sue for money had & 
received by the Shipping Controller & now in 
the hands of the Crown, & that their claim 
so grounded was not a proceeding for or in 
respect or on account of any act of the 
Shipping Controller, & therefore was not 
within the terms of the Act:—Held: the 
allegation that suppliants’ money had been 526d. 








———.] —Suppliants were re- 
quired in 1919 by the Shipping Controller 
to pay £20,000 to the Exchequer as a 
condition of his giving them permission to 
sell a steamship to a foreigner, & they made 
the payment accordingly. On a petition of 
right to recover back the amount from the 
Crown on the ground that the demand was 
unlawful :—Held: as the demand was 
made in the bond fide belief that the Shipping 
Controller was entitled to make it & as he 
was purporting to act in the execution of his 
duty the Crown was protected by the above 
sub-sect. — MARSHAL SHIPPING Co. (IN 
eeanen) v. R. (1925), 41 T. L. R. 
ao. 





—— —— Transfer of liabilities incurred 


PART XIII. SECT. 8, SUB-SECT. 7. CorpNn. t. Pe ae 66 D. L. R. 242; or owcner.}—Whereas the right of action 


am. Requisition under Order in  *1 Exch. 


370.—CAN 
Council-——Powers of Dominion Govern- 525i. Compensation for requisitioned 


against the Crown is at common law 
in the owner & not in the charterer :— 
Held: the true intent, meaning & 


ment.}—In virtue of Order in Council ship—To what amount claimant entitled ay irit’ of War Measures Act, 1914, 8. 7, 


f_lated Nov. 24, 1916, passed under with rate 


—Comparison tn United § -; 
War Measures Act, 1914:—Held+ the Slates better guide than Envlish rate} i8,t0 maintain & preserve to the 


Dominion Govt. was empowered to Re GASTON, WILLIAMS & WIGMORE & 


eubject any rights possessed by him 
at common law, & which he previousl 


requisition ships in ite own name & as Gaston, WILLIAMS & WIGMORE STEAM- had notwithstanding that Act; 


punelpal & not as agentforthe British sHrp CorRPN. ©. R. (1922), 


ovt., & the Minister of Marine & 242; 21 Exch. OC. R. 370.—C 


Fishories, acting thereunder, had no 


66 hae R. that sect. does not confer upon’ him 


any new rights to compensation in 
addition to those which he otherwise 


5 525 ii. ee eee ee LEMAY vw. R. 
pub ila Mer oda odie (1022), 68 D. L. R. G8); 31 Evoh. 0. 1e enjoyed —WaRwER Q ASPHALT 


wa. erefrom.— Ite ASTON 
Wiuuass & Wiamorr & GasTon. 


UINLAN 
Co. v. R., [1923] Exch. C. R. 195.— 


Wiuyams & WIGMORE STEAMSHIP 525 iii. ——— Who entitled—Charterer CAN. 
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by Shipping Controller to Board of Trade— 
Whether action maintainable against Board 
of Trade.}—(1) Pltfs. in 1922 brought an 
action against the Board of Trade for money 
had & received. The money which it was 
sought to recover was alleged to have been 
wrongfully extorted from pltfs. in 1919 
by the Shipping Controller under colour of 
his office, & it was alleged that, on pltfs. 
electing to waive the tort, he would have 
been personally liable to refund the money 
as having been received to their use. By 
Ministry of vere een (Cessation) Order, 1921, 
it was provided that the office of Shipping 
Controller should cease to exist, & that 
“All... liabilities ... incurred by the 
Shipping Controller . . . shall be transferred 
to the Board of Trade.” The ‘ Board of 
Trade ”’ is the name given by statute to an 
unincorporated committee of the Privy 
Council. Onan apelonion to strike out the 
writ on the ground that the Board of Trade, 
as a department of the Crown, could not be 
sued :—Held: the intention of the Order 
was to transfer to the Board of Trade as a 
Govt. department the personal liabilitics, 
if any such there were, of the Shipping Con- 
troller for any wrongful acts committed by 
him in his office, & the Board was liable to 
be sued in respect of those acts notwithstand- 
ing that it was an unincorporated body. 

(2) Although the Board of Trade may in 
the above-mentioned circumstances be sucd 
as a Govt. department, service of the writ 
must, unless the solr. to the Board accepts 
service on their behalf, be effected upon the 
individual constituent members of the Board 
personally. 

(3) Where an official of a Govt. departmont 
wrongfully extorts a sum of money from a 
subject for the use of the Crown & the 
injured party waives the tort :-—Qu. : whether 
he can sue the official personally as for money 
had & received, or whether his only remedy is 
not by petition of right against the Crown.— 
MARSHAL SHIPPING Co. v. BOARD OF TRADE, 
([1923]2 K. B. 343; 02 L. 5. K. B. 901; 129 
L. T. 644; 39 T. L. R. 415; 67 Sol. Jo. 639 ; 
16 Asp. M. L. C. 210, C. A. 


Annotations :——As to (1) Refd. G. S. & W. Ry. of Ireland », 


R., [1924] 2 
1924} 1 K. B. 647. ° 
teamers v. It. (1924), 131 L. T. 608. 


627. Add. Annotation :—Generally, Refd. 


530. 


As to (3) Refd. Brocklebank v. R.. 
Generally, Retd. Bristol Channel 


K. B. 450. 
Actions against Departments of State 
generally, see AGENCY, Vol. I., pp. 654, 655 ; 
PUBLIC AUTHORITIES. 
R. v. 
Minister of Health, Lr p. Yaffe, [1930] 2 
K. B. 98. 
Add. Annotations:—As to (1) Refd. Com- 
mercial & Estates Co. of Egypt v. Board of 
Trade, [1925] 1 K. B. 271. enerally, Refd. 
Newcastle Breweries v. I. R. Comrs. (1927), 
137 L. T. 426; R.v. Minister of Hfealth, Bz p. 
Yafte, [1930] 2 K. B. 98. 


534a,. —— ——— -——- ——.]—A_ British 


Cases 526d—563. 


581. Add. Annotations :—As to (5) Refd. Swift v. 


Board of Trade (1924), 93 L. J. K. B. 529 
Generally, Refd. Commercial & Estates Co. of 
Egypt v. Board of Trade, [1925] 1 K. B. 271; 
R. v. Minister of Health, Lx p. Yaffe, [130] 
2 Kk. B. 98. Mentd. Fort Frances Pulp & 
Power Co. v. Manitoba Free Press Co., [1923] 


A. C. 695. 


Add. Annotation :—Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
(1925) 1 K. B. 271. 


ship 
lying in a neutral port & laden with a cargo 
of timber belonging to neutrals of another 
country was requisitioned Sune the war 
by the British Govt. & brought home with 
her cargo to England without the consent & 
against the protest of the cargo owners. The 
timber was then requisitioned by the Con- 
troller of Timber Supplies on behalf of the 
Board of Trade avowedly under Defence of 
the Realm Regulations, 2B & 2JJ. The 
owners of the cargo made a claim in the War 
Compensation Ct. for compensation & con- 
tended that it should be assessed under 
Indemnity Act, 1920 (c. 48), 8. 2 (2) (iii.) (2), 
on the ground that in the circumstances they 
would but for the Act bave had a legal right 
to compensation: -eld : (1) the regulations 
did not apply to a seizure of goods of a 
neutral brought into England against his 
will; (2) the requisition of the timber was 
justifiable as an exercise of the royal pre- 
rogative right of angary & was, therefore, 
made ‘in exercise of ” a “ prerogative right 
to His Majesty ”’ within s. 2 (1) (6) of the 
Act, & inasmuch as that right involved the 
obligation te pay full compensation to the 
owner of the property seed, claimants 
“would have had apart trom” the Act a 
valid claim for compensition by petition of 
right, &, the Crown admitting that such a 
clam constituted “a legal right to com- 
pensation,” compensation was to be assessed 
according to the principle laid down 1n 8. 2 (2) 
(iii.) (a) of the Act.—CoMMEROIAL & STATES 
Co. oF Kayrt v. BOARD oF TRADE, (1025) 1 
K. 1.271; 94L. 3. K.B. 50; 182 LL. T. 616, 
C. A. 


Annotation :—~—As to (2) Consd. Nothorlands-Amoricau Steam 
Navigation Co. ». Procurat or-General (1925), 421. L. R81. 


535a. Right to compensation—-Under Indemnity 


Act, 1920 (c. 48)—-Exercise of right of angary.] 
—COMMERCIAL & KMstrares Co. of Mayer v. 
BoarRD oF TRADE, No. 534a, ante. 


Add. Annotations :-—-As to (1) Refd. Rt. v. 
Cannon Row Police Station Inspector, Lax p. 
Brady (1921), 91 L. J. K. B. 08. (fenerally, 
Refd. Secretary of State for Home Affairs 
v. O’Brien, [1923] A. C. 603; Brown »v. 
Dagenham U. U. (1929), 98 L. J. K. B. 
565; KR. v. Minister of Health, Bc p. Y iffe, 
11930] 2 K. B. 9s. 


Part XIV.—The Crown as the Fountain of Honour. 
563. Add. Annotation :—Consd. Rhondda’s (lain, [1922] 2 A. O. 339. 
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Cases 6384—'754. 


ENGLISH AND Empree Digest SuPPLEMENT. 


Part XIX.—Royal Grants. 


684. Add. Annotation :—Mentd. 


[1922] 2 Ch. 698. 


658. Add. Annotation :—Mentd. The Fagernes, 


(1926) P. 185. 


655. Add. Annotation :—CGenerall 
v. Hedges, [19238] 2 K. B. 81 
661. Add. Annotations :—Refd. Layzell v. Thomp- 
son (1927), 187 L. T. 106. Mentd. Bourne- 
mouth-Swanage Motor Road & Ferry Oo. v. 


Harvey, (1930}] A. OC. 549. 


680. Add. Annotation :—Mentd. Rhondda’s Claim, 


[1922] 2 A. O. 889. 


, Mentd. Harper 


Re Holliday, 


690, Add. Annotation :—Mentd. Harper v. Hedges, 


[1928] 2 K. B. $14. 


SouTtH W 


706. Add. Annotation :—Refd. Hodgson v. Mc- 
Oreagh (1923), 93 L. J. Oh. 339. 


728a. Grant of land reserving strip of coast land— 
Effect of confirming grant.|—A.-G. ron NEW 


v. DICKSON, [1904] A. C. 273 ; 


78L.3.P.C0.48; 90 L. T. 213, P. C. 


754. Add. :- Annotation :—Generally, Refd. Layzell 
v. Thompson (1927), 187 L. 


. 106. 





PART XIX. SECT. 1, SUB-SECT. 1. 


el. -}+—R. v. NEw ENGLAND 
Co. (1922), 63 D. L. R. 5637; 21 Exch. 
C. R. 245.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 2. 


m {, »}—Tho recital] in a Crown 

ant made under the (ireat Seal of 

unada & duly recorded, t.e. enrolled, 
that it is made “ under & by virtue of 
tho statutes in that behalf & pursuant 
to authority duly granted by our 
Governor-in-Council,” is sufficient to 
establish a prim farte case of the 
existence of such an Order in Council, 
or at least to bring into o eration the 
maxim omnia presumuntur rite esse 
acta.-~BURRARD INLET TONNEL & 


SS eee 





Ooo k ne eggs nic? oa 
. te C ni. ’ 4 e '° e , 
2 W. W. R. 275.—CAN. 


PART XIX. SECT. 2, SUB-SECT. 3.--A. 


602 ii, ~——.]—-Whero a Crown grant 
of land has been issued by crror, but 
without falso misreprosentation on the 
granteo’s part, & whereby he obtains 
more than that to which he was entitled, 
the ct. need not set aside the whole 
grant, but may declare it void on 
in so far it} purported to convey such 
portion improvidently nted, & will 
order the grant to be delivered up to 
be reotified—R. v. SRaAMAN, (1027) 
ixch. OC. Rn. 201. —CAN. 


q. Add ‘ revad. on other grounds, 9 
Gr. 224."° ms 


sa. As fo Crown’s title—Crown ousted 
by adverse posscarion.}] —A. has been in 
possession of land at T. for over sixty 
yours Without having obtained a t 
for the same from the Crown. » A 
stranger, upon application, obtains 
nf grant of said land. A. takes action 
to have grant declared null & void :— 
Held: the rights of the Crown in the 
land havo been ousted, & the grant 
should be sect aside.— MILLER v. SxTH 
(1900), 8 Nfld. L. R. 399.—-NFLD. 


sb. Mistake in  deacrinhton—Can- 
satin a rene eorites ige 
apron hl. wv. IN “LAIR e 

11 ECL, R. 867.—OAN. . ; ; 


PART XIX. SEOT. 2, SUB-SECT. 3.—B. 


607 iff. ——-.}—ILAWRENOE v. PomME- 


PART XIX, SECT. 3, SUB-SECT. 8.—0O. 


h. Add “revad. on othe F 
19 A. R. 829." oper wag unas 


PART XIX. SECT. 2, SUB-SECT. 4. 


30. Grants for homesteads—To men 
only.}-—B R. 8. oO. 1877, eC. 4, free 
grants of lands for homesteads are 
authorised to be made only to mon.— 
ROGERS v. LOWTHIAN (1880), 27 Gr. 
559.— CAN. 


PART XIX. SECT. 8, SUB-SEOT. 2. 


656 i. Add “‘revad. on other grounds, 
19 A. R. 829.” 


662 fi. Add“ reved. on other grounds, 
19 A. R. 329." 


PART XIX. SECT. 3, SUB-SECT. 3.-——A. 


ri. .}—A Crown grant of land, 
as to part of the land granted, used the 
words ‘“' arent, convey & assuro,”? & 
as to other land granted, ‘' grant, 
reloase & quit claim ":—Jield: both 
cohveyed the fvo simple, & the grantee 
could convey tbe fee simple sub- 
ject to conditions & reservations in 
t+ grant.—-NORTHERN TRUAT Co. v. 
TURNER, [1923] 2 I). L. R. 1178.—CAN. 


se. Land subject to existing timber 
lease.J—Pitf. obtained a Crown gran 
to certain lands, to the timber on which 
a lease for twenty-one years had been 
reviously given. ‘I'he grant from the 
Yrown was silent as to the timber lease. 
At a dato subsequent to the said grant, 
the timber lease had to be surrendered 
for renewal under the Land Act :— 
Held: tho rights given the grantee 
under his Crown grant wero subject 
to the existing timber loease.—BROHM 
v. BrrmsH COLUMBIA MILLS, TIMBER 
& TRaDING Co. (1907), 13 B. 6. R. 123. 


PART XIX. SECT. 8, SUB-SEOT. 3.—C. 


sf. ‘* Water-power ’* — Water-power 
co artificial channels.|\—-KEEWATIN 
>OWER Co. v. KEKWATIN FLOUR MILLIS, 
LTp., KERWATIN POWER Co. v. LAKE 
OF THE Woops MILLING Co., {1928] 
1D. L. R. 32; 61 0. L. R. 363: affd., 
f1929)3 D. L. R. 199: 63 O. L. R. 667; 
(1930) A. Cc. 640.—CAN, 


sg. Grant of land to Indians— 
* Customs cd: usages "—Fishi with 
seine net.J—In an action by an Indian 
luving on an Indian reserve against a 
fishery inspector & a game & fishery 
overseer in trover, to recover the value 
of a seino fishing net, the property of 
pitf. seized by defte. upon the reserve : 
—Heid: the land of the band of 
Indians sooupyt the reserve was the 
property of the , & the only rights 
hey havo in the land came prough 
royal rent he Simcoe deed of 1793 
@ grant of land “ to be held & enjoyed 
by them in the most free & ample 
manner & according to the several 
customs & usages”? with a pro- 
viso against alienation. ‘“‘ Customs & 

» are words of tenure & not 
indicative of the manner in which the 
Indians are to use tho land ; moreover, 
there was no evidence that with 
ea selne was ono of the customs of the 
Indians in 1793. 
the grant 


the o Wu, 

subject to those laws.—-SkrRO v. GAULT 
(19 1), 60 O. L. R. 27; 64D. LR. 
27.—CAN. 
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PART XIX. SECT. 8, SUB-SECT. 3.—E. 


li. —— -—The reservation in 
a Crown t of the mines & minerals 
** with power to work the same & 
for this purpose to enter upon & use 
or ocoupy the lands or so much thereof 
& to such an extent as may be neces- 
sary for the effectual working of the 
said minerals ’:—Held: this confers 
 pcelgsi powers than is implied in a 

are roservation in an agreement for 
the sale of the land so granted of “‘ all 
mnines & minerals.”-—FULLER t. GaR- 
NEAU (1920), 61 S. C. KR. 450; 58 
D. L. R. 642.—CAN. 


1ii,. —— —— Includes pelroleum & 
natural gas.j—-ORRIGHTON . UNITED 





Ou1s, Lrp., [1927] 2 W. W. R. 458 ; 
affd., {1927} 3 Ww. W. R. 463.—-CAN. 
1 ii, S. PP. Starnixy v. NEw 


McDOUGALL-SEGUR OIL Co. (NO. 2), 
[1927] 2 W. W. R. 466; affd., [1927] 
3 Ww. WwW. R. 464.—CAN. 

liv. ——— —— Effect of Act to amend 
Public Lands Act, 1908 (c. 18).J}—Re 
Cox, (1927) 4D. L. R. 556; 610.1. R. 
182.—-CAN. 


sh. Exception of lots—Confict be- 
tween plan & deacri Ewdence of 
hysical features of exceptions, }-— 
HOMPSON v. FRASER COMPANIES, LTD. 
(can). {1929} 3 D. L. R. 778; revg.. 


1929} 1 D. ry R. 108.—CAN. 
PART XIX. SECT. 3, SUB-SECT. 3.—F. 
720 i. ———.}—Semble: the Crown 


may gtaut a tract of land by a sufficient 
description to designate the portion 
meant, although the township within 
which the land lies has not been sur- 
veyed & laid out into lots & concessions ; 
& the grantee will be entitled to hold 
it although a subsequent survey made 
by authority of the Crown makes it by 
name a different lot, or places it in a 
different concession, from that named 
in the patent, or the surveyor laying it 
out projects a road through it ~HORNE 
»v Munko (1857), 7 C. P. 483.— CAN. 


PART XIX. SECT. 5, SUB-SECT. 1. 


ti. —— VD ion of rights under 
earlier grant.}-—KEEWATIN POWER Co., 
LTD, v. KEEWATIN FLOUR MILA, LTD., 
KEEWaTIN PowER Co., LTp. v. LAKE 
OF THE Woops MriLInG Co. (Ont.). 
{19238} 1 D. L. R. 32; affd., (1929) 3 
D. L. R. 199; 63 O. L. R. 667 3 (1930) 
A. C. 640.— CAN. 


PART XIX. SECT. 5, SUB-SECT. 6. 


c i, —— ——.}—COostTIn v. CHAPPELL 
ee 10 N. 8. R. (1 R. & ©.) 40.— 


sk. Unoccupied land.j-——- Land un- 
occupied in the island of Newfoundland 
at the time of peseng © Geo. 4, o. 51 
ia within that statute, & may ‘be granted 
out as waste lands ander sect. 15, 
notwithstanding it has been occupied 
& enolosed before any grant of it was 


Vol. XL—Constitutional Law. Cases 780—857. 


780. Add. Annotation :—Generally, Refd. R. v. son (1927), 187 L. T. 106; Bournemouth- 
Minister of Health, Ez p. % affe, {1930} 2 Swanage Motor Road & Ferry Co. v. Harvey, 
K. B. 98. [1980] A. C. 549. 
785a. —— Grant of sole right to draw bills & 829. Add, ar ore :~—Mentd. The Koursk, 
intérmations.|-—MouNson v. LYSTER (16382), [1924] P. 140; Performing Right Soc. v. 
W. Jo. 281; 82 B. B. 122. Mitchell & Booker (Palais ao Danse), (1924) 
1 K. B. 762; Falcon v. Famous Players Film 
786. Add. Annotations paces Layzell v. Thomp- Co. (1926), 42 T. L. R. 91. 


Part XX1.—Hereditary and Private Revenues of the Crown. 


857. Add. Annotations:—-As to (4) Refd. Re Patent No. 189,207, Re Oarbonit Akt., [1924) 
Letters Patent No. 139,207, Re Carbonit Akt., 2 =a 53. Generally, Mentd. Campbell v. Pol- 
ge ee ee 2 Ch. 58. As to (5) Refd. Re Letters lak, (1927] A. C. 732. 


rogative of the Crown & its freedom 
from intorference by a cowicil in tho 
matter of building operations do not 
extend to Crown lessees or Hoensers.——- 
HORNSBY, COUNCIL OF THE Swikn OF 
kus (1928), 20 4. RR. 118.— 


Minister had a merely administrative 
functi & wight on an opinion on 
such terials as he hims thount: if 
sufficient without giving resp. 
opporeunty of being heard or of cote 
legations to his Poser —LAIFKER 
v, GILLEN (1927), 40 C. L. R. 86.—AUS. 


made.—aA.-G. sO ad hia ate v. 
Ryan (18386), 2 Nad. L. R. App. 8.— 


sl. eer ae “hep ie -}—HOGGaAn v. 
ESQUIMALT Nanamo Ry. Co., 
Wy epee rons: HsSQuima.t & NANAIMO 

Co. (1892), 20 3 Cc. Ch 235: affd., 
ndoe) A. C. 429.—-CAN. 


——.]—HEst SELWOOD  v. ae 
(1910), 16 B. C. R. 485.—CAN. by is lake pratt La eh 
Inent, snowed & Case In Which 8 
PART XIX. SECT. 8. patentees would not bo entitled to 


{ ry 
: Sale of land under Soldtera 
rear inte oi en Vieoei tne | Setflement Act, rsa realtone of erliet 
o perform agreement—Crouw v0 - 
the patentecs obtained their patent tlad fo warrant of posacanton = “AG, 
FOR CinaDa v. Pua, (1924) Hxch. 
©. ht. 62.—CAN. 


PART XXI. SECT. 1, SUB-SECT, 2. 


$58 iii, —--—- — -—.] -The tight to 
grecious metals in the land now hold 
by the Hudaon’s eth Co. belongs not 
to the co., but to tho Crown. Hub- 
SON’B Bay Co. v. A.-G. ron CANADA, 
ee CO anh : “O8 1d. Pe US: 46 
%, 47,4 0. CAN. 


~—— Evidence of ipa rae oF compensation if the patent wero set 
prt einE =: Nat admissible. }— aside & the laud given to anothor : —- 
Held: to such a bill the A.-G. was not 
@& necessary party.—Rurs v. A.-G. 


PART XX. SECT. 6 


McKay v, KRYKERT "(18i3-1900), _ 
Ont. Dig. 1726.--CAN 


PART XIX. SECT. 9. 





ri. Cancellation for incompetency 
-——Soldiers’ settiement——Funrtions of 
Minister for Repatriation.|—Ileld : the 


ni, When in posarssion of 
Croun lessee or licensee.}— The pre- 








TT, 
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Cases 3—168a. 


ENGLISH AND Emprre Dicest SuPPLEMENT. 


CONTRACT. 
Part |—Definitions and Classification. 


8. Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 
4. For the existing paragraph substitute the 
following paragraph :— 

Legal effect expressly excluded. ]— 
By successive arrangements made before 
1918 between an American firm & an English 
co. the American firm were constituted sole 
agents for the sale in the United States & 
Canada of tissues for carbonising paper 
supplied by the English co. The greater 

art of these tissues was manufactured for 
Fhis English co. by another English co. By 
an arrangement made between the American 
firm & both English coz. in 1918 the English 
cos. expressed their willingness that the 
existing arrangements with the American 
firm, which were then for one year only, 
should be continued on the same lines for 
three years & so on for further periods of 
three years, subject to six months’ notice. 
This document, after setting out the under- 
standing between the parties, including 
several modifications of the previous arrange- 
ments, proceeded as follows: ‘‘ This arrange- 
ment is not entered into, nor is this memo- 
randum written, as a formal or legal agree- 
ment, & shall not be subject to legal juris- 
diction in the law cts. either of the United 
States or England, but it is only a definite 
expression & record of the purpose & inten- 





tion of the three parties concerned, to which 
they each honourably pledge themselves, 
with the fullest confidence—based on past 
business with each other—that it will be 
catried through by each of the three parties 
with mutual loyalty & friendly co-operation. 
This is hereinafter referred to as the ‘ honour- 

. ..’ Clause.”’ Disputes having arisen 
between the parties, the English cos. deter. 
mined this arrangement without notice. 
Before the relations between the parties were 
broken off the American firm had given & the 
first-mentioned English co. had accepted 
cermin orders for goods. In an action b 
the American firm for breach of contract 
for non-delivery of goods :—Held: (1) the 
arrangement of 1913 was not a legally binding 
contract ; (2) at the date of the arrangement 
of 1913 all previous agreements were deter- 
mined by mutual consent; (3) the orders 
given & accepted constituted enforceable 
contracts of sale-—Rosrt & FRANK Co. v. 
CROMPTON (J. BR.) & Brotugrnrs, Lrp., [1925] 
A. ©. 445; 041. J. K. B. 120; 182 L. T. 
641; 30 Com. Cas. 163, H. L. 


5. Add. Annotations :—Refd. Re Wait, [1927] 1 


Ch. 606. Mentd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1. 


—— -]|—SNow v. FrrEBRAsS (1700), 
Holt, K. B. 609; 2 Salk. 557; 1 Ld. Raym. 
611; 12 Mod. Rep. 431; 90 HK. R. 1237. 


5a. 








Part Il——Parties to Contract. 


15. Add. Annotation :—Mentd. A.-G. v. Glen Line 
& Liverpool & Tondon War Risks Insce. 


Assocn,. (1929), 34 Com. Cas. 309. 


Add. Annotation :—Relfd. Johnson v. Stephens 
& Carter & Golding, [1923] 2 K. LB. 857. 
Add. Annotations :—As to (1) Refd. Clarkson 
v. Davies, [1923] A. O. 100; Duffner v. 
Bowyer (1924), 40 T. L. R. 700; Re Penning- 
ton & Owen, [1925] Ch. 825. As to (2) Refd. 
Firm of K. M. K. R. M. v. Firm of M. R. M. 
V. I.., [1926] A. C. 761. Generally, Mentd. 
The Koursk, [1924] P. 140; Re Pennington 
& Owen (1926), 95 L. J. Ch. 98; Bennett v. 
Whitehead, [1926] 2 K. B. 880; Pirie v. 
Johnson (1926), 70 Sol. Jo. 1023; Hardie & 
Lane 1. Chiltern (1927), 96 L. J. K. B. 773. 


Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


55. Add. Annotation :—Apld. Berry wv. Berry, 
{1920} 2 K. B. 316. 


17. 
48. 


52. 


PART I. 


2 4. Definitions—Afust be capable of 
being enforced in court of justice.}-—An 
arrangement between intending hus- 
band & wife for a dress allowance to 
the wife held not te be a contract 
because not intended to affect or give 


into a contract wit 
rise to legal relations or to be attended 


him to sue 


with legal consequences.—COHEN vt. oint covenantor who has 
ConEN (1929), 42 C. I. LR. 913 (1929) 8 an infant.— BENNETT v. GREENSILL, 
Argus L. R. 204.—AUS. (1927] N. Z. L. R. 167.—N.Z, 


PART Il, SECT. 2, SUB-SECT. 2.—E. 
130 ili. ——— Diaclaimer by one.J—If 
a contract purports to be 
two covenanters jointl 
of one of them, to which the covenantor 
does not convert it 
h the other & entitle in th 
alone, even tho 


is not also a party 


108. Add. Annotation :—Distd. Way v. Bishop, 
[1028] Ch. 647. 

129. After this case add ‘‘ See, also, No. 36, ante.” 

150. Add. Annotation: — Consd. Johnson v. 
one & Carter & Golding, (1923] 2 K. B. 

Ole 

160. Add. Annolation :—Mentd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 773. 

163. After this case add ‘‘ Effect of judg- 


ment against one.]—Sce ESTOPPEL, Vol. XX 
pp. 218-221.” 


168a. Action brought against all—Successful de- 
fence by one—Unsuccessful defences by 
others.]—In an action for breach of contract 
brought against A., B. & C. as joint con- 
tractors, A. set up the defence that pltf. had 
not performed his part of the contract. B. & 
C. set up other defences which failed. The 
judge decided that A. having established an 
effective defence, the action failed as against 





PART II. SECT. 2, SUB-SECT. 2.—F. 


151 fii. ——.J]—In an action 
to rescind a contract deft. applied to 
add W. as co-deft. :—Held: deft. had 
no right to force W. upon pitf. as deft., 
e character of a joint contractor. 
—TORONTO & HAMILTON NAVIGATION 
pen v. Stncox (1888), 12 P. R. 622.— 


made with 
, the disclaimer 





h th 
disclaimed 
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him, but succeeded against B. & C. :—Held: 
B. & OC. though they had not pleaded it, were 
entitled to the benefit of a defence sect u 
A. which went to the whole cause of action, 
& the action failed altogether. 

Where the ct. has before it a fact common 
to the whole contract & not involving 
statutory illegality, it is bound to take notice 
of that fact as applicable to every joint 
debtor whether he has pleaded it or not. 
There can only be one judgment against joint 
contractors, except upon a matter peculiar 
to one of the contractors.—Pmiz v. RicHAaRD- 
SON, [1927] 1 K. B. 448; 96 L. J. K. B. 42; 
186 L. T. 104; 70 Sol. Jo. 1023, OC. A. 


Add. Annotation :~—-Consd. United Dairies v. | 
Public Trustee, [1923] 1 K. B. 469. 


Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 06 L. J. K. B. 773. 


165. 


192, 


Vol. XII.—Contract. Cases 168a—310. 


by 


231a. 








197. Add. Annotation :—Refd. Key v. Bastin, 
{1925} 1 K. B. 650. 

209. Add. Annotation :-—Consd. 
v. Jubb (1925), 42 T. L. R. 1. 

218. Add. Annotation :—Refd. 
Hz p. Des Olivacs, [1929] 1 Oh. 221. 

-} —GILBERT (F.) (BOURNEMOUTH), 
Lrp. v. MACKAY (1980), 74 Sol. Jo. 788. 

255. Add. Annotation :—Refd. Royal Hxchange 
Assce. v. Hope, [1928] Ch. 179. 

259. Add. Annotation :—Refd. 

Swathling, [1929] 1 Ch. 238. 

264. Add. Annotations :—Refd. Hyman v. Hyman, 
[1929] A. C. 601. 
98 L. J. K. B. 770. 

272. Add. Annotation :—Refd. Edwards v. Porter, 
McNeall v. Hawes, [1923] 2 K. B. 588. 

278, Add. Annotation: — Mentd. Cockburn v. 
Smith, {1024} 2 K. B. 119. 


York Glass Co. 


Re Pinta Leite, 


Re Franklin & 


Mentd. May v. May (1929), 


Part Ill—Formation of Contract. 


278. Add. Annotation :—Mentd. Jones (Holloway) 
v. Woodhouse, [1923] 2 K. B. 117. 

297a. Offer & acceptance—Though in pursuance 
of unenforceable agreement.]— RosE & Frank 
Co. v. CROMPTON (J. R.) & BRoTHERS, Irp., 


No. 4, ante. 
298. 


PART II. SECT. 5. 


ea. Buddhist monk.J— A 
monk 18 & person competent to contract 
within Contract Act, s. 11. hero is 
nothing 1mmoral, although {t would be 
50 from the standpoint of his religious 
Order, or forbidden by law, within 
Contract Act, 8s. 23, for a Buddhist 
monk to entcy into a contract for the 
sale of land. This is w question of 
contract only & not a question relating 
to a religious institution or usage.- 
U Pyinaya v. Maune Law (1929), 
I. L. Rn. 7 Ran. 677.—IND. 


PART II. SECT. 6, SUB-SECT. 2. 
238 xvi. ——..J—An agreement 
between a dealer in automobiles & the 
maker thereof, providing that {t should 
bo construed as an agreement between 
the dealer signing it & all other doalers 
““who have signed a similar agree- 
ment’ .—dJ/eld: to bring about a 
contractual relationship between such 
dealers involving an obligation § for 
breach of which an action would He 
by one dealer aganst another who 
signed such ent.~-—-MCCANNELL 
o. MaBes McLaren Morors, Lrv., 
{1638} 1D. Lb. R. 282; [1926] 1 
. W. R. 353; 36 B.C. i. 369.—CAN, 
sc. —— ember of public—Agree- 
ment belwecn street railway & muni- 





cipahty.J—LEr p. NErw RUNSWICK 
POWER Co. (N. B.); [1928] 1 D. L. RR. 
332.—CAN, 


PART III. SECT. 1. 

s{. Contract subject to approval — 
Effect of approval.j—Heild: the effect 
of a clause in a contract, which made 
the agreement subject to the opproyal 
of the Governor-General in uncil, 
was to suspend the contract pending 
the giving of such approval, & upon 
such approval being given the contract 
took effect & became enforceable.— 
BaNKS PENINSULA ELECTRIC-POWER 
BoaRD v. AKAROA BOROUGH COUNCIL, 
(19233 N. Z L. R. 880.—N.Z. 

ok. Sufficiency of approval.| — 
A contract contained a provision that 


itshould be deemed executed & become 





After this case add ‘‘ Course of conduct.]— 


Buddhist | 


binding only when approves by the 
xroper officers of the vondor -:-. 
eneath tho signatures of the con- 
tracting partics a form of approval 
was signed by certain porsops as 
managers. There was ovidence that 
they occupied these positions, but no 
evidence that they were the proper 
otficers of the vendors for approval of 
the contract :—-l/eld + upproval could 
be shown by the subsequent conduct 
of the vendors.— GENERAL SUPPLY Co. 
OF CANADA 0. O'NEILL MORKIN 
MACHINERY Co., (1924) 2D. E. RR. 
183; 1 W. W. KR. 1047.--CAN, 


sl. Contract for carrivuagye of gooda - 
Tetter expressing iwmah for insurance 
of goods.j\—H : the contract was 
complete when the agent received the 
goods & gave a recelpt, which con- 
tained the terms of the contract, & 
the letter was only a ret;uest to insuro, 
& formed no part of the contract.— 
McGo.wprick v. HASTERN Express Co. 
(1872), 14 N. B. RR. (1 Pug.) 138.--CAN. 


PART III. oe re secu 1— 
« (&). 

8 i. eee —ACME GRAIN Co., LTD. v. 

Wenaus, (1917] 3 W. W. It. 157; 36 

Daa R, 347; 10 Sask. L. Rn. 305.— 


b i. ——--.J—In an action brought 
against exor. of a farmer who had died 
intestate, the pursucr averred that 
deceased, a childless widower & an 
invalid, proposed to him that, if he 
gave op & situation which be then had, 
resided with him at the farm, & louked 
after him & the farm, he would make 
the pursuer his heir; that, after con- 
sideration & induced by the repre- 
sentations of the deceased, he accepted 
the proposal, lived with the deceased 
for teen years as his companion & 
nurse without argh avegy nei fs herd 

managed the farm ; ’ 
owing to the failure of deceaved, in 
spite of his representations, to rnake a 
will in favour of pursuer, he had suffered 
material Joss. e accordingly claimed 
to be indemnified for this los#, a hich he 
estimated at £6,000, or, alternatively, 
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| 


See pp. 52, 67, 114, 115, Nos. 289, 389, 747- 
751; EstTopret, Vol. XXI., pp. 290, 291, 
No. 10384.” 


310. Add. Annotations :- -Refd. 
Thomassen, [1029] 1 Ch. 426. 
mere v. Wallace, [1929] 2 Ch. 1; 
Beck v. Uackett, [1920] 1 K. B. 32t. 


Kennedy — ». 
Mentd. Hiles- 
Weddle, 


to be recompensed in so far as tho 
estate had benefited from his serylees. 
Tho ct. dismissed the action ax frro- 
Jevant, holding that pursuer'’s avel- 
ments dfd not fimport a legal elatim 
enforceabio agaluat the deceased's 
oxeeutry, in il pi (a) that nothing 
more was diselosed than a mere 
expression of Intention on the part. of 
the decoased to make the pursuer his 
heir; (6) that, even on the assumption 
that a definite promise of heirshilp was 
averred, such a promise could) have 
heon proved only by the writ of the 
deceased, & here admittediv no writ 
existed; (c) that no primd facie cuse 
for indoninification on ground = of 
equity was dis losed, the load averred 
by the pursur as a result of the 
deceasced’s representations belug based 
solely on hypothetical calculations & 
not on actual outlay.- Gray v. Jonn- 
SION, []928] 8. OO. 649 - SCOT, 

em. Conatruchion Ambiguous offer.) 

Where a written offer ls ambiguour, 
it may be construed according to the 
contemporancous interpretation put 
upon it by the maker & recelver.— 
MANNING v. CaRRiqum (1915), 9 
O. W. N. 6] ° 34 O. L. I. 453.—CAN. 


PART III. said ee 1. - 
e a ° 

328i. What amounts § to—Counter 
offer.}-—Specifio counter offer or 1e- 
jection puts an end to an_ offer — 
SHaw v. JONES, (1924) N. 4 L. 
1133.—N.Z. 

328 ii. }—Deft , prone 
his agent, sent pitf. an offer to bell him 
land for $1,800 on terms. Pitt wired 
the agent : ‘Send lowest cash price. 
Will give $1,600 cash Wire.” The 
agent replied by wire: ‘* Cannot 
reduce price”"’ Pitf, then wrote 
accepting the offer .—Held: the tele- 
gray reading ‘*‘ Cannot reduce prico "’ 
as 4 renewal of the original offer, 1 - ‘ 
merely a rejection of pltf.’s counter 
offer, & pltf.’s acceptance of {t con- 
pleted a contract of sale—"""*" 
STONK ©. KVANS reat 4% 1, 
769; (1925]3 W W. It 153, —CAN. 








Cases 880a—420a. inaiisHh aND Emprer Diarst SupPLEMENT. 


380a. ——.]~-HoORSFALL v. GARNETT (1858), 


845. Add. Annotation :—Mentd. Oatton v. Ashwell 
& Nesbit (1927), 44 T. L. R. 180. 

387a. ——— Sale of annulty—Execution of release. }— 
KENNEDY v. THOMASSEN, No. 308la, post. 

Annotations :—Refd. Jones (Holloway) 

1928] 2 K. B. 117. 

Bradford v. Price (1928), 92 L. J. K. B. 871. 


897. Add. Annotation :—Mentd. Blay v. Pollard & 
Neale v. Merrett 


806. Add. 
vw. Woodhouse, [ 


Morris, [1930] 1 K. B. 628. 


Add. Annotation :—Distd. 
(1980), 70 L. Jo. 96. 


416. To the nt et 
‘‘ accepting,” ad 


415. 


418a. 





orig ie h, 
ubject to the terms 
of a contract being see aged. a 


*‘‘Orders to be acknowledged 
by return.’’}—Defts.’ departmental manager 
orally agreed on their behalf to buy 
certain goods from pltf. & signed an order 
form on which was printed Reis clause, 
“orders to be acknowledged 

but this term had not been or 
& no acknowledgment was sent s 
In an action for breach of the contract defts. 
pleaded that there was merely an offer & 


Wohin w 
Menta. 


intended to be wanda: of contract ; 
return ’’ related only to the time 


420. Add. Annotation :—As to 


no contract, as the only document contained 
a clause which had not been agreed 
(1) US Gein be tan eet 


:—Held : 


by return,” were not 


(2) the 
, & not to the method by which, 


acknowledgment was to be made, & therefore 
there was a concluded contract, & 
entitled to recover.—-WiLLIS v. 

a (1925), 41 T. L. R. 463; 69 Sol. Jo. 


Itf. was 
aacs & 


(2) Dbtd. Curtis 


Moffat v. Wheeler, [1929] 2 Ch. : 


after the word 420a. 





nhiy return,”’ 
efts. 





-]—Lorp Cairns indeed 


seems to to have considered that, if the phrase 
[‘‘ I subject to the title i 
our solrs.’”’] meant what the Ot. of Appeal 
thought it meant, it would follow that the 
purchaser was at liberty through the medium 
of his solr. to decline the title from mere 
caprice ; but none of the judges accepted this 
extreme view. 
to imply good faith as a necessary ingredient. 
On the other hand, it seems to be putting an 
undue strain on the words to construe them, 
when used by a layman, as connoting not the 


approved by 


It is reasonable, they thought, 





PART III. ee 2, SUB-SECT. 1.— 


387 vill. - ‘Whoro a document 
was no moro than an olfer & was 
withdrawn before acceptance :—Held : 
there was no contiact. —GOoDIsoNn 
THRESUER Co. v Dorie (1925), 67 
O. L. KR. 300,-——-CAN., 


PART III. SECT. 2, SUB-SEOT. 1.-—— 
C. (c) iv. 





P i, ——.]—Pitf. a member of & 
holder of a seat upon a Stock & Mining 

Exchange, in July, 1927, entered ines 
an agreement with defts 8. & M. for 
the salo to them of his scat for tho 
price of $20,000. In tho courso & as 
part of this transaction, a letter was 


written by deft. M. to pltf. dated 
July 27, 1927, ae sgl “‘T horeby give 
you an option, & uarantes samo, for 
yo to a ag . . « Boat on or 
efore Sopt. 15 1927, at the price of 
$21,000 :—Iield: the giving of the 


option was In consideration of the sale, 
& an option so given for a valuable 
consideration, cannot. he revoked, & 
is open for acceptance by the op tionee 
at any time within the partod for which 
the option is given; all that was 
necessary to operate as an effectual 
exercise of the option was that pltf., 
not later than Sept. 15, should notify 
deft M. of his acceptance of the offer,— 
Le eer SoLLoway, [192813 D.L R. 
» 620. L. R. 341.—CAN. 


PART Ill. SECT. 2, Lh ataresceb 2.—A. 
866 vi, ——— —— Intention to discuss 

terms with third Jntention * parties 

have disoussed terma, but one. before 


y accop them 
discuss the matter with others — 
Held: there cannot be said to be a 
binding contract.—CarBon CoaL & 
Chay Co. v NANOOSE-WELLINGTON 
oho 11923] 1 D. L. R. 1160.— 


366 vii, ———- ——-.]}— PATERSON on 


& G.), Lrp. v. Hiantann Ry Oo., 
{1927} S. 0. (H. L.) 38.—8COT. 
Moy — SP a aelat d = 


Crat AS DIsT1 
raed So, (108), 26 ‘6. bing T. 186; 37 
LD. 0, FaRQuaineon (1908). 3 
EL. R. 146.—CAN, 

undersionting of ce maak pe 





Halifax Graving Dook & plant were 
wrecked by explosion in 1917, 
Jan. 1918, tho n Govt. passed 
an Order in Council providing that ene 
wor of repair should bo entrusted t 
app: 4 on the condition (wter alia) 
that the lattor should contributo the 
amount of insurance it carried & the 
Govt. pay the balance. A letter was 
sent to te co. enclosing a Cony. of the 


Order sta ‘an agreement is 
being ies will be submitted 
shortly for signature,’’ but no 


mont was over excouted. ‘T'wo ays 
later the oo. wrote to the Minister of 
Public Works that the terms of the 
Ordor were satisfactory & adding, ‘‘ but 
in ordor that all will be quite clear our 
uuderstanding is that we are to 
our insurances & policies to the Go 
& that the temporary buil 
being constructed are to be ngs, now 
4 AO aie ermanent Heinaltes of the samo 
the origin Held: tho 

letter of the ao. to ite Minister did not 
contain an unqualified acceptance of 
tho terins sot outin the Order _ Council. 
—-HALIFAX GRAVING Co. v. R. (1921), 
62 8s. oC. R. 338.—CAN. 

870 xiv. oes rice 
NENT MORTGAGR CORP BAR 
wee » 11886) 4 *. Lt Ie "153. =cAN. 


——,J—LEFEBVREv Monrrau 

(Alte 1928) 1D. L. R. 1019.—CAN. 

sp. Time for— Tune limited by 

Pn act }~—-Where applt. had not nota- 

his acceptance within the fixed 

ree & in the absenoo of 
pha had waived his right 

de nate written notico as anpulates -_— 


tance, 
RUTSERFORD, 19a) App. 


D. 261.—S8. AF. 

st. ——— Within reasonable time.}— 
SHATFORD v. B. C. WINE GROWERS 
L1D., {1987} 2D. L. R. 759; hey 


. CR. 419.—CAN. 
PART III. goal 7? ee 2.— 


e Ra- 





J a s 
380 i. Necessity.)--BaRRETT v 
PELJE (1835), 4 O. 8. Saag 
$88 ii. ——.}—SHeapy & Smrra ¢t 
Jon & ¢9., ‘Lr. (Alte. ), 
T1939 Ww. R 


7 eee 
4D. L. R. 745: 
247; lito. {1929} 4 D. L. R.33.—OAN. 


PART Ill. SECT. 2, SUB-SEOT. 2.— 
B. (b) it 


sx. Delivery of goods—Before time 
474 


laid down in order. Appt. sent an 
order on June 7 to resp. to send him on 
hiro a piader to be dolilvered on or 
about Oot. The order contained a 
term that it was not to be binding on 
aba until received & ratified in 
g or by actual delivery of the 
oods to a pit, & that the order might 
© cancolled by applt. giving notice 
to resp. by registered letter at least 
thirty days Siler to dato for fonvery. 
with a proviso that if prior to that da 
or six months theroafter applt. ordered 
a bindor from any other person, resp. 
ht by registered notice revive the 
er, & deliver the binder within 
ay days. An agent of resp. was 
told ya applit. that lo wished to cancel 
the order, as he was buying a 
harvester, & the agent notified rosp., 
but no notice was given by applt. to 
resp. On Sept. 2, resp. forwarded 
by rail a binder to applit., & wrote 
m stating that the b Gace had been 
forwarded per rail. The machine 
arrived, & pit. refused to take 
dolivery, but a Fitted he had received 
the let or :—Held: the letter did not 
amount to a ratification of the order, 
& a delivery on ene 2 did not neces- 
sarily imply a delivery pursuant or 
referable to the stipulation in the 
contract for delivery on or about 
Oct. 1, & there was no sooeptence of 
tho order.— BLACKETT v. CLUTTERBUCK 
BROTHERS (ADELAIDE), LTD., [1923] 
Ss. A. Ss. R, 301.—AUS, 


PART III. SECT. 2, SUB-BECT. 2.—C. 


4083 fi. ——— ——— Whether motive for 
informing matertal, }—A reward was pub- 
licly offered by the Govt. of Western 
Australia ‘‘ tor such information as 
shall lead to the & conviction 


of the person or persons who com- 
mitted e murders’ of two police 
officers. C. who knew of the offer, 


the oondition of the offer on 
offer, woe no tance of ~ 
offer, &, therefore, n 


greta are aaa 
R. ov. REE 
hang R. $37; s (1928}] Argus L. KR ht Dota 


approval of his own solr., which is their plain, 

meaning, but the decision of a ct. 
of justice after an unknown delay & at an 
unascertainable cost (MAUGHAM, J.).—OuRTIS 
Morrat, Lp. v. WHEELER, [1920] 2 Ch. 224 ; 
08 L. J. Oh. 8743 141 L. T. 638. 


422. Add. Annotation :—Distd. Neale v. Merrett 
(1930), 70 L. Jo. 95. 


422a. -———- —— Acceptance of purchase-price— 
Terms as to method of payment.}—NBALE v. 
MERRETT (1930), 70 L. Jo. 96; 170 L. T. Jo. 
99; [1930] W. N. 189. 


422b, ——— ——— Acceptance ‘‘ subject to surveyor’s 
report.’ }— v. Boarp (1930), 46 
T. L. R. 424; 74 Sol. Jo. 354. 

4292. ——— What amounts to—Offer of house & 
**‘ furniture °’—Acceptance of house & “‘ fur- 
niture & fittings as it stands.’’}—Pitf. having 
an option from deft. to purchase a freehold 
house ‘‘ with furniture for £4,000,” wrote 
accepting deft.’s offer to sell the house ‘‘ with 
the iture & fittings as it stands’’ :—Held: 
there was a concluded contract betwceen 
plitf. & deft.—Gorrin v. HouLDER (1920), 90 
L. J. Ch. 488; 124 L. T. 146. 


437. Add. Annotation :—Folld. Willis v. Baggs & 
Salt (1925), 41 T. L. R. 458. 


.—— ——.}-Wiuis v. Baaas & Sat, No. 
418a, ante. 


465. Add. Annotations :—Consd. Schiller v. Peter- 
sen, [1924] 1 Ch. 394; Phipps (Northampton 
er aati Breweries) v. Rogers, [1925] 


466. Add. Annotation :—Refd. Brakspear v. Bat- 
ton, [1924) 2 K. B. 88. 


467a. Offer & acceptance by telegram.|—Where 
an offer is made & accepted by telegram, the 
contract is complete, & the party accepting 
cannot repudiate the contract on the ground 
that his telegram had a meaning which would 
not be apparent to the other contracting 
party.—Rorn (L.) & Co., Lrp. v. TAYsEN, 
TOWNSEND & Co. & GRANT & GRAHAME 


PART II. SECT. 2, SUB-SECT. 2.—D., 
425 viil. le toot through his 
nt, offered pltf. 300 tons of hay at 
$22 Riad ton. Plitf. accepted, & the 
agen 





for immediate delivery, 
book for delivery the last 


month :—Held: a contract ae in 


law was then completed, 

could not subsequently ry y 
demanding a deposit of §2 por ton as & 
condition of shipping.—Ba v. 


P LLAM 
HatTFIELp (1922), 55 N. 8. BR. 508.—~ 
CAN. 


reference 


formal agreement, 


the ct. 





to establish a contract by correspond- 
ence, the whole of the currespendenco 
relating to the matter in que 
be looked at for the purpose of finding 
out at what stage thero was, if at all, a 
complete contract betweon 
Where the cardinal points are definitely 
agreed upon, tho t 

has been 


cssential stipulations, wil] not prevent 
from considering the agreement 
arrived at by the letters as concluded. 


~—CURRIMBHOY & Co. 
(1929), I. L. R. 57 Cale, 170.—IND. 


Vol. Xi1.—Contract. Cases 420a— 501a. 


gg 12 T. L. R. 211; 1 Com. Oas. $06, 
Annotations —Betd. Nickoll & Knight v. Ashton, Edridge, 
{1900 3 . B, 298 ; Tredegar Iron & Coal Co. v. Hawthorn 
1902), 18 T. L. R. 716. 
467b. Acceptance by telegram—Effect of word 
** wri 7 telegram.|—HowartTu 
ForDER (1903), 48 Sol. Jo. 52. 


476. Add. Annotation :—Refd. Re Sandwell Park 
read Co., Field v. The Oo., [1929] 1 Ch. 


478. Add. Annotation: — Consd. Rawlinson 2. 
Ames, [1925] Ch. 96. 


| 
480. Add. Annotation :—Refd. Edwards v. Porter, 
[1925) A. C, 1. 


487. For ‘* Question of law—Not question of fact *’ 
in the catchwords read ‘*‘ Whether question of 
law or fact.’” 


4873. ——~ ———-.]—Where a contract is made, not 

in express terms, but is to be collected from 

a variety of letters between the parties. it 

Is for the jury, & not for the ct., to determine, 

with reference to the situation & intention 

of the parties, whether a contract has 

actually been completed.—RiCHARDS v. Hay- 

WARD (1841), 2 Man. & G. 574; 2 Scott, 

N. lt. 670; Drinkwater, 186; 10 L. J. U. P. 

108; 133 E. R. 876. 

—— ——.|—Uanpick ve. Terry (1864), 5 

New Rep. 137. 

488. Add. Annotation : -Mentd. Slack v. Leeds 
Industria] Co-op. Soc., [1923] 1 Ch. 431. 

489. After the cross-references following this case 
insert ‘* Construction of contracts by corre- 
- sae tag Dcens, Vol. XVII, p. 245, 
Nos. 588-62.” 

492. Add. Annotation :— Folld. 
Esche, [1924] 1 Ch. 97. 

496. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 

501a. --— ‘‘ Subject to terms of contract being 
arranged.’’| — HIONEYMAN vu. MARRYATT, 
No. 416, ante. 


I 
| 487b. 


thillingworth v. 


stating that It would be followed by 
a formal contiact, & where it appeared 
that the formal contract was {intended 
solely to ombody tho out alrvady 
arrived at:~—-f/leli: in such @ Cuse, 
looking to the intentions of the parties, 
the contractual relations between 
them should be regardcd as based 
upon the terms s0 agrecd upon.— 
Domm1on InON & STKEL Co. v. R. 
pert), 67 D. L. R. 609; 20 Kxch. C, kK. 
45.—CAN. 


fon must, 


the parties. 


mere fact tha 
made to a more 
or subsidiary non- 





490 xi. «)--HARICHAND MaAn- 
OCOHARAM v. GOVIND LUXMAN GOKHALE 
(1922), L. R. 50 Ind. App. 25.--IND. 


Lrp. v. OREET 





479 v. —— Acceptance tele- 
gram-—Fresh term inserted tn r of fi. ——.]—An option for sale 
PART III. SECT. 2, SUB-SECT. 3.—  confirmation.}—S?T. DENIS v. WESTERN read as follows: ‘“ The owners agier 
B. (b). Propucts, Lrp., {1923) 3 W. W. R. to give H. the option to purchase the 
858.—CAN. lands herein leased at any time within 


only at time of 


461 iii. ——-- Offer not made by 
receint. }—CHARLEDOTA ®. BABIL, {1927} 


489 iii, ——— Effect of corr 


the 


pores of lease for $25 per acre, 
$2,000 


espondence 
Substantial part cash & the balance at six per 


ee coupled with cont. interest & half crop payinente, 

3D. L. R. 762.—CAN. of goods delivered.|—Hield: a contract py agrcement to be drawn up 1 sae 
sa. At place of post ontract was established whereby pitfs. became field: the words “ by agreoment to be 
under Farm 4d, R. 8. 8., vound to deliver the romainder of the drawn up ” had the same effect as the 
1920 (c. 128).J}—ELLarRp v. WATERLOO ds.—HAMILTON Gran & MACHINE words “ subject to an agreement to be 
Manvracrurina Co., {1926} 3 D. L. R. . » Lewis BroTHens, (1924) 3 drawn up,” &, since the agreement was 
207; (1926) 9 W. W. R. 294; 20 D.L. R. 387; 54 0. L. R. 585.— CAN. to bo on the crop-payment plan, the 
Saak. L. R. 601.—CAN, ct. could not supply the details necer 


PART II, SECT. 2, SUB-SECT. 5. 


490 x. ——.}Where a propvsal to 
cetait stool cela wee 


acce 
whom it was sent, such 


PART Ill. SECT. 2, SUB-SECT. 4. 

471 xii. ——~.}--Broce v. ToL“Tox 
(1879), 4 A. R. 144.—CAN. 

471 xili, ——-.}+—Where it Is sought 


manufacture 
pted in 


gary to complete it, & the option did 
not of itself constitnte an enforce abl: 
contract.—LOcaLrTern v. Haze, [12 |! 
s 40D LL. R 048; (199513 WwW. Wi 
by the party to 577, weg. 20 Sea L.R 4217, [192 1 
acceptance , W. R. 436,—CAN. 


475 


Cases 504a.— 555. 


504a. ——~ Lease ‘‘to be drawn by counsel.’’}]— 
STURGION v. PAINTER (1608), Noy, 128; 74 
&. R. 1092. 

Annotation :—Reld. Goodtitle d. Estwick v. Way (1787), 1 

Term Rep. 735. 

511. Add. Annotations :—Folld. Todd v. Jones 
Bros. (1930), 15 Tax Cas. 396. Refd. Chilling- 
worth v. Esche, [1924] 1 Ch. 97; Keppel v. 
Wheeler, [1927] 1 K. B. 577. 

5ila. —— -+—During Mar. 1928, there were 
negotiations & detailed correspondence be- 
tween resp. co. & another co. who were pro- 
posing to purchase the business of the resp. co., 
culminating in a letter dated Mar. 21, 1928, 
in which the prospective purchasers indicated 
that the terms contained in the correspond- 
ence, & as arranged at interviews between the 
parties, were generally accepted ‘‘ subject to 
such terms being fully set out in a formal 
contract or agreement, to be submitted to us 
& finally approved of.’’ On Mar. 29, 1928, 
two of the directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. 30 resps. gave notice to their forei 
agents terminating their engagements. ‘The 
formal contract was dated Apr. 16, 1928 :— 
Held: the correspondence did not constitute a 
contract.—Topp (H.M. INSPECTOR OF TAXEs) 
ue SOEs Bros., Lrp. (1930), 15 Tax Cas. 





518a. ——— ‘* The usual public-house contract to 
ae hie into.”’"]—Lucas v. Harn, (1899) 


514. Add. Annotation :—Refd. 
Hsche (19238), 129 L. T. 808. 

631. Add. Annotation :—Refd. 
Esche, [1923] 1 Ch. 576. 

534. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808, 

539a. ]}—VPitf. wrote Ao deft. an offer 
to sell a house to her for a certain sum subject 
to certain unspecified covenants, & deft. 
signed at the foot this statement: ‘I accept 
the above offer subject to contract.” The 
solrs. of both partics approved a draft formal 
contract, but deft. refused to execute it. In 
an action for specific performance :— Held: 
the words ‘‘ subject to contract’ did not 
mean that deft. bound herself if the parties’ 
solrs. approved a formal contract, but meant, 
in the circumnstances, * subject to the execu- 
tion by the parties of a formal contract,” & 
therefore the action failed—WI£LSsON  v. 
BALFouUR (1928), 45 T. L. BR. 625. 

640. Add. Annotations :—Apld. Chillingworth v. 
Esche, [1924] 1 Ch. 97; Lockett v. Norman: 
Wright (1924), 69 Sol. Jo. 125; Wilson v. 
Baltour (1929), 45 I. L. Rt. 625. Refd. Nevile 
Reid v. I. R. Comrs. (1922), 12 Tax Cas. 545. 


shillingworth v. 
Yhillingworth v. 








548 i. —-— Solicitor to approve form 
of contract.}—An option agreement 
provided that in the event of tho pur- 
chaser deciding to accept the option 
by entering into an ment to pur- 
chase the land, ‘“‘such agreement to 
purchase shall be on a form approved 

y the vendor’s solr.’’ :—Held : the 
exocution of a further contract was not 
neccessary to the existence of an enforce: 
able contract to purohase.—VITALY v. 
BrRYAaN (Alta.), [1927] 1 D. L. R. 244; 
[1926] 3 W. W. R. 785.—CAN. 


PART III. SECT. 8, SUB-SECT. 1. : 7 
555 xiv. ---CoLz v. SUMNER 
(1900), 30 8. CG. Ra oA. 
655 xv. ———.}—GrRaHAM v. GRAHAN 


must 





ee 


(Man.) (1014), 27 W. L. R. 263; 16 
D. L. Bt. 485.—CAN. 


oi. --—— Burden of proof.)—Itis never 
neoessary to prove in the first ins 
that either party to a contract under- 
stood the logal effect of a term theroof ; 
if a party secks to covere the liability 
imposed by a torn of t 
adduce evidonce to 
rounds of excuse.—-THORESON 
LAIRMORE SCHOOL Districr BoarpD 
OF TRUSTEES, {1927} 1 D. L. R. 1178; 
[1927] 1 W. W. R. 449; 22 Alta. L. R. 
415.—CAN 


pi. —— Failure to read over 
whole contract.}—Where a purchaser of 
a ert A farm implement does not read 
English, Farm Implement Act, R. 8. S., 


476 


ENGLISH AND Empire Dicrst SUPPLEMENT. 








540a. .]—An agreement subject to con- 
tract is merely in the stage of negotiation 
(SARGANT, L.J.).—KEPPEL v. WHEELER, 
[1927] 1 K. B. 677; @6L. J. K. B. 433; 186 
L. T. 203, O. A. 

Annchation g7_ Menta. Harrods, Ltd. v. Lemon (1930), 47 

545. Add. Annotations :—Consd. Chillingworth v. 
Esche, [1924] 1 Ch. 97. Apld. Lockett vt. 
Norman-Wright (1924), 69 Sol. Jo. 125; 
Wilson v. Balfour (1929), 45 T. L. R. 625. 
Folld. Todd v. Jones Bros. (1930), 15 Tax 
Cas. 396. Refd. Nevile Reid v. I. R. Comrs. 
(1922), 12 Tax Cas, 545. 

546a. ——— ‘‘ Subject to sultable agreements being 
arranged between your solicitor é& mine.’’}— 
The words “ subject to suitable agreements 
being arranged between your solr. & mine "’ 
are indistinguishable in their effect from such 
words as ‘‘subject to formal contract,’ 
‘* subject to contract,’’ or ‘‘ subject to proper 
contract to be prepared by the vendor’s 
solr.,’? & do not import a binding agreement 
between the parties.—LOCKETT v. NORMAN- 
Wriaut, [1925] Ch. 66; 94 L. J. Oh. 128; 
182 1.. T. 6382 ; 69 Sol. Jo. 126. 

546b. ‘* Subject to a proper contract to be 
prepared by the vendor’s solicitors.’’]—By 
a document of July 10, 1922, the purchasers 
agreed to purchase certain freehold Jand & 
a nursery from the vendor “ subject to a 
proper contract to be prepared by the 
vendor’s solrs.”’ & acknowledged having paid 
£240 ‘‘ as deposit & in part payment of the 
said purchase-money.’’ Completion was 
fixed for Nov. 2. The purchasers signed the 
document & the vendor added & signed a 
receipt for the deposit confirming the sale. 
A proper contract was subsequently prepared 
by the vendor’s solrs., approved by the 
purchasers’ solr., executed by the vendor, & 
tendered to the purchasers for execution. 
The purchasers. however, refused to sign it, 
declined to proceed with the transaction, & 
claimed the return of the deposit :—Held: 
the document of July 10, 1922, was only 
conditional, & did not constitute a firm 
contract, & the purchasers were in tho cir- 
cumstances entitled to recover the deposit.— 
CHILLINGWORTH v. ESCHE, [1924] 1 Ch. 97 ; 
93 L. J. Ch. 129; 129 L. T. 808; 40 T. L. R. 
23; 68 Sol. Jo. 80, C. A. 

Annotations :—-Apld. Lockett v. Norman-Wright, [1925] 

. 625. Refd. 


Ch. 56; Wilson v. Balfour (1929), 45 T. L. R 
Keppel rv. Wheeler, {1927) 1 K. 13. 577. 


546c. ‘* Formal contract to be signed in due 
course.’’]—RoNALD FraNKAU PRODUCTIONS, 
rp. v. BELL (1927), 65 In Jo. 33; 164 
L. T. Jo. 504. 

555. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 








1920 (c. 128), s. 18, is not complied 
with unloss the whole contract is read 
over & explained in his own 
language, even though he understands 
some Knglish &, after tho whole con- 
tract has been read to him in English, 
en porous of it orc pe ease he 

trac 8 not understan pb Engle are 
. erin read over & explained to him in hie 
v. ianguage, & he says he understands 

it all.—ADVANCE HKUMELY THURESHER 
Co. v. YorGa, (1926) 3 D. L. R. 517; 
(1926) S. C. R. 397.—CAN. 


P ii. No request for reading 
over or explanation.}—If a person who 
cannot read a document signs it with- 
out requesting to have it read _. 

** * to him & it is not read or 


tance 








559. Add. Annotation :—Refd. Berners v. Fleming, 


[1925] Ch. 264. 


560. Add. Annotation :—Mentd. Kinch v. Walcott, 


[1929] A. C. 482. 


5638a. ———.]—-GUILDFORD Trust, Lip. v. Pou 
& MaritTcu (1928), 72 Sol. Jo. 171. 


Add. Annotation :—Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


Add. Annotation :—Consd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


Add. Annotation :—Refd. Brocklebank v. R., 


567. 
568. 


576. 
[1924] 1 K. B. 647. 


581. 


587. 
Gillow, [1925] 2 K. B. 612. 


588. 
Chilton, [1928] 2 K. B. 306. 


590. 
611. 


613. 
127. 


explained he is bound by it, where, at 
Jeast, there ia no evidence that the 
othor party knew that the illiterate 
party was signing under a misunder- 
standing of its effect.—CANADIAN 
BaNK OF COMMERCE vv. DEMBECK 
(Sask.), {1929} 4 D. IL. RR. 220; 2 
Ww, Ww. n. 586.—CAN. 

p tii, ——- Burden of proof.j\— 
Where a contract was drawn up by 
a magistrate, who was employed for 
that purpose, &, after being reduced 
to ting, it was read over to deft., 
who signed by his mark :—Hfeld: the 
burden was upon deft. of establishing 
that the document was not his agree- 
ment.—-KEDvY v. DAUREY (1913), 47 
N. 8 RR. 229; 12 D. L. R. 621; 13 
E. L. R. 163.—CAN. 

p iv. Se ee }—- MILLAR v. ELLARD, 
[1927] 2 D. L. R. 102.—CAN. 

pv. Party intoxicated.] — 
SCHOFIELD v. TUMMONDS (1858), 6 
Gr. 568.—CAN 


664i. Confract of sale silent as to 
time & mode of payin: }—Defts. hav- 
ing ratified by telegram a contract made 
by their agents, aftorwards attempted 
to repudiate it on the ground of an 
alleged variation in the terms of tho 
bought note as to the time of delivery. 
Defts.’ letter of repudiation to their 
agents attempted to impose termn as 
to the time for payment as a condition 
of accepting the alleged variation :— 
Held: the contract was complete not- 
withstanding that the particular mode 
or time of payment was not stated. 
——-CAMPBELL v. MASILER (1919), 43 
O. L. R. 395; 14 O. W. N. 348; affd., 
15 oO. WwW. N. $39.——-CAN. 


PART HI. SECT. 3, SUB-SECT. 2.— 

b i. ——.}-~An agreement to pay a 
debt made by a debtor while under 
arrest on a capias previously issued for 
said debt, will not be cancelled for 
duress when the arrest was not illegal 
& the bare fact of the arrest was the 
only evidence of duress.-_—THOMPSON ». 
SCHNEIDER, [1929] 1 D. L. R. 989; 
60 N, 8. R. 329.—CAN. 


PART III. aavr ‘ A dadaicaoni lal 2.— 
. (a). 

599 i. Contract ucidable.}—An agree- 

ment in writing by a wife to the provi- 











Add. Annotation :—Distd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 


Add. Annotation :—Refd. Jones v. Waring & 
Add. Annotation :—Refd. Hardie & Lane v. 


Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, {1927] 1 K. 


Add. Annotations :—Apld. Re Lloyds Bank, 
Bomze v. Bomze (1930), 47 T. TL. R. 38. 
Shears v. Jones (1922), 128 L. T. 218. 


Add. Annotation :—-As to (3) Apld. 
Noriah v. Shaik Allie Bin Omar, [1929] A. C. 


Vol. Xl.—Contract. Cases 559—743a. 


614. After this case add “ See, also, FRAUDULENT 


& VompaABLe CONVEYANCES, No. 83 ta.” 


680. Add. Annotation :—Consd. 


Inche Noriah 


v. Shaik Allie Bin Omar, [1929] A. C. 127. 


686. Add. Annotation :-—Consd. 
v. Shaik Allie Bin Omar, [1929] A. C. 127. 
650. Add. Annotation :—Consd. Inche Noriah v. 


Inche Noriah 


Shaik Allie Bin Omar, [1929] A. C. 127. 


664a. General Rule.J—He Ltoyps Bank, Lro., 


BomzkE v. Bomzs (1930), 47 T. Ju. R. 38. 


743a. -————~ 


. 669. 


Refd. 


Inche 





698. After this case add ‘' See, also, FRAUDUJ.ENT 
& VOIPABLE CONVEYANCES, No. 834a,” 

717. Add. Annotation :—Consd. 

Allie Bin Omar, [1920] A. 

739. Add. Annolation :—Consd. Pontypridd Grdns. 
v. Drew (1926), 90 J. P. 109. 

741. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


Outdoor relief afforded to pauper.] 
—Guardians who supply goods to a pauper 
by way of ordinary poor relief have no right 
tu recover from the pauper the reasonable 
value of the goods so supplied.—-PONTYPRIDD 
UNION v. Drew, [1927] 1 K. B. 214; 
L. J. K. B. 1030; 
169; 42 T. L. BR. 6773 70 Sol. Jo. 7053; 24 
L. GR. 405, C. A. 


Inthe Noriah 


V5 
136 L. T. 833; 90 J. P. 


See, further, Poor Law. 


sions of her husband’s will in liou of the 
statutory prove one —Ileld; to have 
been obtained by durorss & not a bar 
to ber application for relief uuder 
Devolution of Estates Act, 120, a. 24. 
—He BurRsAw's Ksrare, (1924) 3 
W. W. RR. 807.—CAN. 

599 hi. CG i done, v. 
(1899), ZY Ss. C. I ry 498.—-CAN. 


PART III. SECT. 8, 

A. (a) 

611 vi a. ——. -~—KAGHUNATH VVRA- 

BAD » SARJU PRASAD (1923), L. R. 
51 Ind. App. 101.--IND. 


yr i, -}—Whero by reason of 
the confidential relationship existing 
between piif. & deft. & the Influence 
he was able to exert over her We 
asserting knowledge of matters which 
ho alleged could be used to he 
yrejudice, which at the trial he adinitted 
3ad no existence, he was enabled to 
procure froin pitf. an excessive amount 
for sorvices performed, which was pald 
by her even after she had obtalned 
independent advice, pltf. was held 
entitled to recover the same back, less 
a reasonable amount. for the services 
perforined, — DISHER v. CLARRIS (1804), 
25 O. Kh. 493.—CAN. 

y i. ——.J— Re Wurtz, KERSTON v. 
TANE (1876), 24 Gr. 224.—CAN. 


PART II}. SECT. 3, SUB-SECT. 3. — 
A. (b) 1. 


RnuND 


SUB-SECT. 3.— 





a i. .)—An aged woman asked 
her son to Inquire {into the state of ber 
property. ed his report thereon she 
was induced to make a transfer of the 
property to him & a daughter :—lHeld: 
the mother was clearly capa)bje of fully 
undaorctanding what sho was doing, 
& there was no undue inffuence or 
misrepresentution, & proof of inde- 
pendent advice was unnccessary to 
support the deed.—WEIR v. WEIK 
(B. C.), [1920] 8 W. W. R. 725.—CAN. 


PART III, SECT. 3, SUB-SECT. 3.— 
A, (b) Sil. 

sc. Donatio mortise causa to parish 

vwee Valid.}—-Bonan_ v. WALKER 

N. B.), {1928} 4 D. LL. R. 630.--CAN. 


PART III. SECT. 3, SUB-SECT. 3.—B. 
696 i. Onus on party alleging— Unless 


477 


| GA 


transaction prima facte waconscinable. | 
— RAQHUNATH — PRAKHAD ov. SAU 
aaa (1023). L. . Sb Ind. App. LOL 


_ 


PART III. SECT. 3, SUB-SECT. 3. - 


C. (a). 
715 4. Principles on which reluf 
arantad.| UnNpirwoop rv. Cox Choe), 
tO W. OR. 7573 3 0. WAN. TLE 


26 0. L. R. 303.--CAN, 


722 {. Transaction vvidable.] - CoLe 
A (1911), 1 W. W. RR. 3th 


-)--ERWIN 0. SNEELAROVE 
1D. L. R. 1028. CAN, 


PART Ill. SECT. 4, SUB-SECT. 1, 


741° xii. — «] ~KILHORN or 
YoresTun (1831), 1 Dra. 314. - CAN. 

741 xiii, - - - «J Pi. having 
entered Into a contract. for the supply 
of horses’ food with the Offieer Com- 
manding the depot of ua cavalry 
regiment sued the Secretary of State 
for the balance due to him under the 
contracts Jlelds: an Offleer Com- 
manding a depot, net being one of the 
officers authorised by the Govermor- 
General) tn Council under Government 
of india Act, 1915, 6. 30 (2), to enter 
into contracts on behalf, of the 
Secretary of State, the contract sued 
upon was ullra vires & could not bo 
enforced against the latter. Lowever, 
under [Indian Contract Act, #. 74, 
Ntf., having lawfully supped fogds 
or the horses belonging to the Secre- 
tary of State, not intending to do se 


722 ii. -- 
(Ont.), (1927) 


gratuitously & tho latter baviny 
pen hr her the benefit thereof, wus 
entitled to compensation. 


Sect. 70 of the Contract Act, al hough 
founded on English Jaw, must be 
interpreted according to Hs clear & 
explicit terms & not tn reference to the 
provisions of English law relating to 
the matter. The sect, Js much wider 
than the English law & goes beyond it. 
—SECRETARY OF STATE ¥. SARIN & CV, 
(1929), J. L. 0. 11 Lah. 375.—IND. 


144 4. -—-— From circumstances. }— 
Rick v. BURCKHARDT (1925), 36 
B. Cc. KR. 161.—-CAN. 


744 il. o}—NORTHERN RY. 
a LISTER (1867), 27 U. C. HK. 97.— 


Cases 747—837a. 


747. Add. Annotation :—Refd. Brandt v. Liver- 
pool, Brazil & River Plate Steam Navigation 


Uo., 11924] 1 K. B. 676. 


748. Add. Annotations :—Refd. Rederiakt. Trans- 


atlantic v. Comp 


agnie Francaise 
hates de l’Oceanie (1926), 186 L. T. 619. 
Steam N’ 
tion Oo. (1923), 180, L. T. 662; Paterson 
Zochonis v. Elder Dempster, [1923] 1 K. B. 
420 ; Lake v. Simmons (1926), 95 L. J. K. B. 
586; The Hayle, [1929] P. 275. 


entd. Layton v. 


General 


ENGLISH AND Empire Diarest SUPPLEMENT. 


750. Add. Annotation :—Refd. Brown v. Dagen 
ham U. C., [1929] 1 K. 


B. 737. 


759. Add. Annotations :—Refd. Pockney v. Atkin- 


des Phos- 
528. 
aviga- 


768. Add. Annotation :—Cenerall 
v. Dyson (1925), 41 T. L. R. 368. 


766. Add. Annotation :—Refd. Importers Co. v. 
Westminster Bank, [1927] 1 


son (1929), 142 L. T. 135. Mentd. Huntoon 
Co. v. Kolynos (Incorporated), [1930] 1 Oh. 


y, Refd. Meyrick 


B. 869. 


Part 1V.—The Statute of Frauds. 


769. Add. Annotation :—Refd. 


Ship 


[1926] 2 K. B. 828. 
Barton, [1924] 2 K. B. 88. 


798. Add. Annotation :—Expld. Scott v. Pattison, 


[1923] 2 K. B. 728. 


803. Add. Annotations :—As to (1) Refd. Lewis v. 
Camumell, Laird & Co. (1929), 22 B. W. C. C 


147 i. ]—Held + an agree- 
ment by aco. to repurchase shares was 
established, as the conduct of the co. 
was quito inconsistent with any other 
reason than that it intended & agreed 
to repurchase the shares —CLARKE 1%. 
Lanes & Ronpis, Lrp. (1926), 37 
B. U. Kh. 77. ~—CAN, 


PART III. SECT. 4, SUB-SECT. 2.—C. 


u i. Contract to dig well.}— 
Wheu a party contracts to bore a well, 
with a proviso that he is to bo paid a 

roportion of the price if it is a dry 
holo, thoro is an implied promise to go 
the distance his machinery will bore, 
& if because of a rock he does not go 
that distance it is not a ‘‘ dry hole,” & 
he {is not entitled to paymo ont.— 
WINKELFR & MARTIN 0. ih ae 1920] 
2W.W. R. 982; 13 Sask. L. R. 335.— 
CAN. 


-}—-Where a hole is 
caving in & rendering it dangerous 
for hin to work, & a woll-digger 
abandons the work without papel 
obtained water & without having gone 
to tho full do ers of his machine, he 
ig not entitled to payment for the 
work already performed. A well-digger 
knows, & must be held to have assumed, 
these risks when he has not in his 
ach eb ngoncies.—S ee im re 
such con ncie . 
LAaNTsE, [19 $3 D. L. R. 1089; 8 
W. Ww. AN is Cae « 


uili, ——— Contract for ue of 
night soil—Sp al 


chane .]—Held: the SOTErAct es 
ne entire contract & every provision 

in it for strict cleanliness & tidintootion 

was of the very essence & nature of the 

contract.—-HUNTER v. WEST MAITLAND 

MUNICIPAL QOUNCTE. *(1923), 23 Ss. R. 
. 8. W. 420.—AUS. 


oi, ——~——.}-ANDZERSON 0. Rein vaie, 
[1925] 3D. L. R. 948.-—CAN. 

ol. A to ive on & work 
farm in consideration of ather promising 
fo demse farm.jJ—H the father 
having prevented the son from per- 
forming the work contracted for & 
discharged hiin from service, the son 
was entitled to recover on a quantum 
meruté for tho work done by him & 














_~— = 


u fi. 





Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 T. L. R. 735. 

772. Add. Annotation :—Refd. Monnickendam v. 
Leanse (1928), 39 T. L. R. 4 

7716. Add. Annotations :—Refd. Newman v. Slade, 


Franco-British 


Entire. ]— Deft. 
pltfs.. who were the cxors. of a deceased 


merchant, 


money & materials furnished.—REw- 
ace. v. a (1925), 62 N. B. R. 


Compare yp. 395, case f {, post. 
PART III. picts 5, SUB-SEOCT. 2. 


hi. -—— cement to accept land in 
satisfaction ‘ dcbt.)\—Held: binding, 
though not in writing .—FLEMING v. 


DUNOAN (1870), 17 Gr” 76.—OAN. 
anu one greement to share com- 
Alberta Statutes, 
1906 <e. (c. Phe aa TW. de -— HEATON 
”. FLATER 19 we WwW. - 98; 16 
D. ay ae ne N. 


&. P. pees 
(gid), 29 W. L, R. 540; 
189; 8 Alta. L. R. 21; 19 D. L. K. 
804.-—OAN. 


PART IV. SECT. 1, SUB-SECT. 5.—A. 


770 1. Partnership agreement.J—A 
contract for a partnership to last longer 
than a year fs within Stat. Frauds.— 
HOFFMAN v. COHEN (Man.) (1914), 27 
W. L. R. 127.—-CAN. 

ap. Agreement to be ore 
fixed Longer ee date or 
one year re of 
ponmoale: an" 1921 deft. comes to 
marry pltf. at a date not later than 
May, 1923. The promiso was renewed 
from time to time up to May, 19232 :-— 
Held: the contract was one to “be 
performed | within a year, & a meimo- 
randum wens to o Stat. 
Frauds ae v. 
pure (1938), 56 O. L. R. 90.— 


a i hagic acs statute bar to action 
ioe of pa partner emp. }—Wone 
Pon tioae 4 1 W. W. R. 480; 39 
. OC. R. 425.—CAN. 


PART IV. pad 1, SUB-SECT. 5.— 
» (a). 


793 li. Agreement for nee mee oF 


parent—For indcfinite eperpod. tS 
&  Servante Act, R. 1920, 6. 4 


provides that a contract of personal 

service for a period of more 

year ahall be signed by the contracti 

Lecieniad, bolo ae . convert of hire 
Bais arian’ focte iroat to bepere 

one a 7m no per- 

formed at @ year, a contract by 
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 enmuatienieed 


410. Generally, Mentd. Hall v. I. R. Comrs. 
(1926), 185 L. T. 759. 
810. Add. Annotations :—As to (8) Consd. Re A 
ankruptcy Notice, [1924] 2 Ch. 76 Refd. 
Ab. Rawlinson v. Ames (1924), 69 Sol. Jo. 142. 


819. Add. Annotation :—Asto (1) Refd. saerouleare! 


Mentd. Brakspear v. Wholesale Soc. v. Biddulph District 
Agricultural Soc., [1925] Ch. 769. 
837a. ——— Goodwill & stock-in-trade included— 


orally agreed to buy from 


the business carried on at a 


which a father & mother agreed in 

consideration of maintenance to work 
for their children as long as the parents 
should live & their health ne, 
but which was not signed b > fathe 

was vold & no answer to ather’s 
claim to financial support as ‘ ** de- 
Ketan e * heave peronte ialnrecande 


Manir 


at. pp noe for partnership 
For indefinite pervod.}—A wiltten oon- 
tract, which anrovines for the con- 
tinuance of a partnership from its date 
until dissolved by mutual consent, 
blaine previously determined by a 

ecified notioe, is not an agreement 
t t is not to be performed within the 
space of one year from ae making 
within a eohaaet ty rete 1915, 6. 228.— 
GInsB ¢. Sette » [198 22) V le ® 561; 28 
A 44 A. L 1 iy Pee 


grit - ert 1, SUB-SECT. 5.—C. 


P. dae ye igae v. JACQUES 

ast), Bt Ss, C. R. 141.—CAN, 
812i. To commence on following 
day.}—-A contract to serve for one year, 
the service to commence on the day 
next after that on which the contract 
is made, is not a contract not to be 
atic tga isha pas @ year os Se bocta 


—BELLER 

(Seek , (1917) Si WwW. WeR R. 585. GAN. 

820 ii. ———- ——.}—A oontract for 

service, under which deft. is to receive 
** $700 a year, to be increased per year 
until it reaches $1,000,” is a contract 
not to be performed wi ry year 
within Stat. Frauds.—FairGRIcve 
hi (1896), 40 N. 8. R. 215.—. 


833 ii. —— Share-milking agree- 
Jommencement & termination 
not stated.}—Held: the contract was 
one for services not to be e peormnes 
within one year from 
thereof, & therefore came veitein the 
statute. ——_HaLL v. GOLDSTONE, (1923) 
N. 2 L. R. 916.-—-N.Z. 


PART Iv. SECT. 1, SUB-SECT. 7, 
pubesreend pater i dg p Aas v4 ator 
as principal deblor—Not entire.}— 





840. 


841. 


$44. 


845. 


named address, including the goodwill, stock 
in trade, & an interest Pa the premises, but 
he failed to carry out his agreement. In an 
action for damages deft. pleaded that the 
contract related to an interest in land & that 
by Law of Property Act, 1925 (c. 20), s. 40 (1), 
it could not be enforced against him as there 
was no written evidence of it. Pltfs. con- 
tended in answer that there had been part 
performance by them in looking after the 
premises and keeping the staff together until 
the defendant should take possession :— 
Held: that part of the contract which related 
to the goodwill, etc., was not severable from 
the part which dealt with taking over the 
premises, & that there was no part per- 
formance sufficient to take the case out of 
the statute, & the action failed.—HawksEs- 
WORTH v, TURNER (1980), 46 T. L. R. 889. 
Add. Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 
287, Refd. Michael v. Phillips (1923), 130 
L. T. 142. 

Add. Annotations :—Consd. Jacobs v. Batavia 
& General Plantations Trust, {1924] 1 Ch. 
287. Refd. Michael v. Phillips (1923), 130 
Add. Annotations :—Refd. Michael v. Phillips 
(1928), 180 L. T. 142 ; Wawkesworth v. Turner 
(1930), 46 T. L. R. 389. 

Annotations :—For “Refd. Heilbut, Symons 
v. Buckleton, [1913] A. C. 30,’ read “ Dbtd. 
aoe Symons v. Buckleton, [1913] A. C. 


Add. Annotation :—Refd. Collins v. Hopkins, 
{1923] 2 K. B. 617. 


845a. ———_Parol warranty to let for certain pur- 


Held: as to ds supplied 
alleged neoniles: the promise 
to answer for the debt of another & 
under 

randum in writing to support 


to ods lied subsequently, 
aithough the eeeount was continued 


letting to him of certain premises, alleged 
that as a basis of negotiations which cul- 
minated in an agreement in writing whereby 
defts. agreed to let & pltf. agreed to take the 
promises in question, defts. verbally war- 
ranted to let the premises for dancing 
purposes. Defts had no power to let the 
premises for such purposes without the con- 
sent of the superior landlord, & such consent 
was never in fact obtained. Pltf. took pos- 
session under the agreement & expended con- 
siderable sums in alterations, & now claimed 
to recover the amount of such expenses less 
the sums received by him during his pos- 
session of the premises. There was no 
fraudulent misrepresentation :—Held: pltf 
had failed to establish the alleged parol 
agreement, & even if the evidence had 
established that before the contract was 
entered into plitf. had asked whether the 
premises could be let for dancing & had been 
answered in the affirmative, it would only 
have been evidence as to the subject-matter 
of the contract & could not control, vary, or 
add to the terms of the written contract.— 
CRAWFORD v. WHITE Ciry RINK (NEWCASTLE- 
ON-TYNB), Lrp. (1913), 29 T. L. R. 818; 57 
Sol. Jo. 8357; 773. P. Jo. 111. 


before the 
was one 
tat. Frauds was unenforceable plied on his 
ce of - Fara et 

s bu 


170; 16 Sask. 


—_— 


became th 


randum in writing 
enforce the claim.—BaTEMAn & 
THEWS Uv. oh iias 4 D. L, it. 


Vol. X11.—Contract. Oases 887a—900a. 


———— Implied warranties.] — See, 


sashes 
75 thea & TENANT, Vol. XXXI., pp. 17 


859. Add. Annotation :—Apld. Farr, Smith v. 
Messers (1927), 44 T. L. R. 48. 
859a. ———_ What amounts to—Reconstitution of 


862. 
888. 
892. 
8938. 


900. 


900a. pee OH Smita & Co. v 


in the buyer’s name, it was established 
that the surety 
cipal debtor & the goods were sup- 
account, & no memo- 
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sell a quantity of wood to a partnership 
firm. The firm, being in financial difficulties, 
formed a limited co., & duly notified defts. 
On July 9 it was orally agreed that the new 
co. should give defts. a cheque & three bills 
in respect of the indebtedness of the old 
firm, & that defta. should supply to the new 
co. the goods sold under the contract of 
Jan. 9, & accept the new co. as buyers of 
the goods. The new co. subsequently gav: 
to defts. the cheque & three bills, but defts. 
did not deliver the goods under the contract 
of Jan. 9 to the new co. The two partnors 
in the old firm then brought an action 
against defts. for breach of the contract of 
Jan.9. To that action defts, pus in a defence 
signed by counsel in which they pleaded, im 
par. 3, that it had been agreed by the con- 
tract of July 9 that the new co. should give 
defts. on the following Monday a cheque & 
three drafts, & that defts. would supply to 
the new co. instead of to the old firm the goods 
sold under the contract of Jan. 9, & accept 
that co. as buyers of the goods. The plead- 
ings were then amended & the action was 
reconstituted, the partners in the old firm 
being struck oul & the new co. substituted 
ns pitfs., & the cause of action was stated 
to be a breach of the agreement of July 9. 
Defts. then amended their defence & relied 


which was signed by counsel constituted a 
sulfuient note or memorandum in writing 
of the contract signed by an agent of the 
party to be charged to satisfy the above 
sect., inasmuch as (2) the new departure 
with regard to the parties & the cause of 
action when the action was reconstituted 
must be treated as the commencement of 
the action within the rule in Lucas v. Dizon, 
No. 859, ante.—Farn, Smity & (Co. v. 
Messers, Lrp., (1928] 1 K. B. 397; 97 
L. J. K. B. 126; 138 L. T. 164; 44 7T. L. R. 
48; 72 Sol. Jo. 14; 33 Com. ‘as. 101. 


Add. Annotation :—Refd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76. 

Add. Annotation :—As to (2) Refd. Chilling- 
worth v. Esche (1923), 129 L. T. 808. 


Add. Annotation :—Distd. McDonald v. Nash, 
[1924] A. C. 625. 
Add. Annotation :—Refd,. McDonald v. Nash, 
[1924] A. C. 625. 


Add. Annotation :—Consd. Farr, Smita v. 
Messers (1927), 44 T. L. R. 48. 
MESSERS, 


Trv., No. 859a, ante. 


| W. W. R. 1281.—CAN, 
°o wup. | PART IV. SECT. 2, SUB-SECT. 8.—A 


900ai Contract rectified by court | 
required to —As against a defence of Stat. Frauds, 
MAT- to reform a 


writing & t. specific per 
* formance of it as reformed.— Swri'rzik 


Cases 800b—1027a. ENGLISH AND Empire Dicest SUPPLEMENT. 


900b. Contract rectified by court—On ground of 


914, 


mistake.}—Where owing to a mistake com- 
mon to both parties to a contract in writing 
it does not express the true bargain between 
the parties, the ct. in England has jurisdic- 
tion, since Jud. Act, 1873 (c. 66), to rectify 
the contract & to order specific performance 
of it as rectified, although apart from the 
rectified contract there is no memorandum 
to satisfy Stat. Frauds.—-U.8.A. v. Moror 
Trucks, Lrp., [1924] A. C. 196; 93 L. J. 
P.0.46; 130 L. T.129; 39 T. L. R. 723, P.C. 


Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 946. 


923a. Agreement to remain in force so long as 


024. 


another agreement continued. }—Defts. agreed 
in writing to purchase from pltfs. all the 
stores that they required in the United 
Kingdom for their vessels, pltfs.’ profits on 
the net price invoiced by the manufacturers 
to pltfs. to be discussed every six months, & 
the agreement was to remain in force as 
long as another agreement between a third 
co. & detts. continued. This other agree- 
ment had been previously made on the same 
day, but it was not signed till the following 
day, & it was to remain in force for ten years 
unless certain payments were sooner made. 
After observing the agreement with pltfs. 
for five months defts. repudiated it :—dfeld : 
the two agreements were pufficiently con- 
nected to enable the second to be read with 
the first, & Stat. Frauds did not prevent 
pltfs. from contending that the first agree- 
ment was to last for ten years.—FRANCo- 
Britrisu Sure Store Co., Lrp. v. COMPAGNIE 
ae CHARGEURS FRANCAISE (1926), 42 'T. L. 1. 
Te oO. 


Add. Annotation :—Refd. Franco-British Ship 
Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 I. L. R. 735. 


9380. Add. Annotation :—Roefd. Cohen v. Roche 
(1926, 95 L. J. K. B. 945. 


938. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


956. Add. Annotation :—Refd. Reading Trust v. 
Spero (1929), 46 T. L. R. 117. 


980. Add. Annotation :—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


983. Add. Annotation :—As to (2) Refd. Chilling- 
worth v. Esche (1923), 129 L. T. 808. 


995. Add. Annotation :—Apld. Re Howden & 
Hyslop’s Contract, [1928] Ch. 479. 


999. Add. Annotations :—As to (2) Apld. Chilling- 
worth v. Esche, [1923] 1 Ch. 576. Folld. 
Monnickendam v. Leanse (1923), 839 T. L. R. 
445. Generally, Refd. Bernard v. Williams 
(1928), 189 L. T. 22. 


1002. Add. Annotation :—Refd. Chillingworth v. 
Esche (1923), 129 L. T. 808. 


1017. Add. Annotation :—Refd. Dominion Press 
v. Customs & Excise Minister, [1928] A. C. 
340. 

1022a. ——-.]—On Nov. 21, 1918, pltf. paid deft. 
£10 & received the following receipt: ‘‘ Re- 
ceived of Mr. A. £10 on account of house 
being sold for £500 from Mr. N. Possession 
to be taken in six weeks after date.’’ Plitf. 
proved that on Nov. 21, 1918, before signing 
the receipt deft. verbally agreed to sell him 
his house & residence, N. Lodge, for £500 
with possession in six wecks, & that the £10 
was paid as a deposit on account of the 
purchase-moncy :—Held: the receipt was a 
sufficient memorandum of the verbal con- 
tract.—AUERBACH v. NELSON, [1919] 2 Ch. 
883; 88 I. J. Ch. 498; 122 L. T. 90; 85 
T. L. R. 655 ; 63 Sol. Jo. 683. 


1027a. .|—HowarpD y. OKEOVER (1778), 3 
Swan. 482; 36 EB. R. 933. 





v. GRANGER (10923), 54 O. L. R. 70.— wrote to aoa eto al! ale :**B. informs not sufficient to make a contract of 


sa. Order in Council ]J— eld: an 


me that 


sale to him of his holding in fee- 


o haa agreed with R. for tho purcnase of land comply with Stat. 


rauds unless the parties to the con- 


Order in Council ought to be regarded &imnple for £10,000. Under these tract are specified in the writing, 


as a sufiiciont eaprossion in writing of 


circumstances we think it would be oither nominally or by description or 


an agreement to pay on tho part of »Ossible to reasonably limit the title.’ reference, & in such a manner that 
the Crown.—LAMAKKE & Co, v. R., The next day purchaser’s solr, in thero can be no fair or reasonable 
{1923} Exch. C. R. 174.—CAN. acknowledging the letter, stated: dispute as to their identity. A letter 
hort simplo Sereonent arrived at signed pL a Sepaeteeai apr bntolgieed 

: ; iS , 3.—B. orcin appears © first part of your persons who are tho vendor's agenta, but 

PART IV. SECT. 8, SUB-SECT. 3.—B lotter, & t suawoat that we can dispense not montioning the vendor, & there 
sb. Contract not absolutei recog: with any further agreement ” :— bein. nothing creating a contract 
nised—Alleged variation of terms.|-- Held: the latter lottoer constituted a binding upon the agents personally, 


Deft.’s agonts in A., on Oct. 14, 1914, 


note or memorandum sufficiont to is not suficiont to make a contract 


telegraphed to deft. in busincss in gatisty Stat. Frauds, although the enforceable against purchaser under 


O., that they had sold to pltfs. a car- 
load of apples for shipment on opening 


of navigation. On Oct. 16, deft. 417. R. 78.—IR. 
ADenie cont ehh: cm. BOLEAE. ibis PART IV. SECT. 2, SU 

agents sen oft. «a boug note, ‘ . 2, ~ . 3.— ° ° 2, B-SECT. 4.-— 
stating the terms of contract as in the Pane enon adc B . 





writer had no intention to sign one.— Stat. 
CLONOURRY (LORD) v. LAFFAN, (1924) [1924] 3 D. L. R 


Frauds.—MAHLER v. BARKER, 
~ 2932; 2W.W. R 
796; 34 B. C. R. 136.—CAN. 





telogram, with additions. On Oot. 20 rk air : 
deft wrote to the agente: “Twill fh From purchaser to partner— og leone |= Vendora. ple Wrcis to 
return contrast, as I find you have Stating terms of purchase.}—In €n purchaser's solr.: ‘ B. informs me 


worded contract ‘ opening of naviga- 


action against D., claiming damages that he has agreed with R. for the sale 


tion 1915.’ I will not acoopt contract for breach of contract to purchase 44 him of his holding in foe-simple for 


on these terms unless they will bay bonds, a telegram from D. to his partner 


for the goods when packed "’ :-—H Was produced saying, “I absolutely 


10,000. Under these ciroumstances 
we think it would be possple to 


if the terms of the coutract had not bought them yesterday after our phone * 
sutiolently appeared fe the telegrams conversation, they agreci to our fee urchaseee oGin tanennei ania 


& the bought note, the 


tter of Oct. 20 ‘terms ”’ :—Held: 


would have supplied a sufficient memo- roperly received 
randum to satisfy Stat. Frauds, had been stated by D., over his signa- Aret eet or wie Ltr cane oe 


rete i sSdaar spt a pebudietion 
of tho contract.—OCaMPBELL v, MAHLER 2. 

: agreement ” :— 
(1919), 43 O. L. R. 3953 014 O. W. N, = Bape neta atari a EL on pa stituted a note or momorandum signed 


$48; affd., 15 O. W. N. 339.—CAN. _ Withic by DGhaeeeD agent auieiant to 
Doran v Mokixnos (1916), 538.C.R.  seigde State Frauds although he haa 


PART IV. aa 4 2, SUB-SECT. 3,— 609.—C 


cor 
a 


sp nee oe the letter, stated : ‘‘ The simple agree- 


ture, that they were the only terms & Ugges 
wore thoes referred to ta the telograin. that we can dispense with any further 


eld: this letter con- 


not Gest epecifically authorised to 
writing 


sign such a memorandum, & in 
923i. Letter referri to revious PART IV. SECT. 2, SUB-SECT. 4.— 
repr ee vem aoalticticely A. (a). the letter had no intention to sign one. 


(LORD) v. LaFFAN, 


4 —CLONCURRY 
to therein.}—Vondor’s solr. | 9714. General rule.}—A writing is [1924]11. R. 78.—IR. 
480 


1081. Add. Annotation :—Refd. Koskas v. 
dard Marine Insce. (1927), 187 L. T. 165. 


1082. Add. Citations :-—92 L. J. Ch. 598; 


129 
L. T. 669; 39 T. L. R. 576; 67 Sol. Jo. 
638, C. A. 


1059. Add. Annotation :—Refd. eee v. 
Esche (1923), 92 L. J. Ch. 461 

1063. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

1068. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1074. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1077. Add. Annotations :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 915; Behnke v. Bede 
Shipping Oo., [1927] 1 K. B. 649. 

1078. Add. Annotation : :—As to (1) Refd. Koenigs- 
blatt v. Sweet, [1923] 2 Ch. $14. 

1087. .Add. Annotations :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945; Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 


1089. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 05 L. J. K. B. 945. 

1092. Add. Annotation :-— Refd. Cohen v. 
(1926), 95 L. J. K. B. 045. 

1104. Add. Annotation :—Refd. Chancy v. iia) 
[1929] 1 Ch. 461. 

1107. sens this case add ‘‘ See, also, No. 1128a, 
pos 9? 

1109. Add. Annotation :—Refd. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 

1119. Add. Annotations :—Refd. Chillingworth v. 

Esche, [1923] 1 Ch. 576; Monnickendam v, 

Leanse (1923), 39 T. L. R. 445. 

1121. Add. Annoiation : —Refd. Cohen wv. Roche 
(1926), 95 L. J. K. B. 045. 

11238a. ——— Purporting to enclose engrossment— 
Coupled with engrossment.]—Circumstances 
(see LANDLORD & TENANT, No. 396a, post) 
in which :—Held: there was a sufficient 
memorandum of an oral contract. —HORNER 
v. WALKER, [1923] 2 Ch. 218; 92 L. J. Ch. 
EV Be DP TBS. 

1125. Add. Annotation :-—Consd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1170. Add. Annotation :—Apld. Koenigsblatt v. 
Sweet, [1923] 2 Ch. 314. 


Stan- 


Roche 


PART IV. SECT. 2, SUB-SECT. 4.— 
B. (d). 


q. Read now “ 1034 i.”’ 


_——— = 


(1933) 3 D. L. IR. 884; 
434.-—CAN. 
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1172. Add. Annotation :—Refd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 

1174 Add. Annotation :—Mentd. Jacobs v. Batavia 
& General Plantations Trust, [1924] 1 Ch. 287; 
Blay v. Pollard & Morris, [1980] 1 K. B. 62S. 

1176. Add. Annotations :—As to (1) Consd. Re A 
Bankruptcy Notice, [1924] 2 Ch. 76. Aa to 
(2) Refd. Rawlinson v. Ames (1924), 69 Sol. 
Jo. 142. (renerally, Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 a L.R. 76. 

1178a. -]--In cases under Stat. 
Frauds the general principle has been, not 
that the legislature has avoided contracts 

which are not made in accordance with the 
forms prescribed in the Act, but merely 
that those contracts shall only be proved in 
that particular way. In every single case 
under Stat. Frauds, except. in the case of 
contracts relating to an interest in land, it 
has been held authoritatively that part 
performance of a contract which is within 
the terms of the Act is not sufficient to pre- 
clude the party who has made the part per- 
formance, or who has received a part per- 
formance, from taking advantage of tho Act 
(ATKIN, I..J.).—He A BANKRUPTCY NOTICE, 
[1924] 2 Ch. 76; 903.1. 0. Ch, 497; 181 L. T. 
307; 68 Sol. Jo. 458; [1924] B. & C. R. 188, 
U. A. 
sfnnotation: Pei atuddersnold Fine Worsteds v. 
(1925), 134 1. 1% 

1184a. S. P. oie. BANES (1702), Pree. Ch. 
208; 24 B. KR. 102. 

Annotation : —Consd. Rondeau vr. Wyatt (1792), 2 Hy. BL. 63. 

1185. Add. Citation :—sub nom. CHILD v. ComBER, 
3 Swan. 423, n. 

1186a. -|—Ilosizen v. ReaD (1724), 9 Mod. 
Rep. 86; 88 Wi. BR. 332. 

1195. Add. Annotatwn :—Mentd. Re IHlome & 
Colonial Insurance Co., {1030} L Ch. 102. 


1207. Add. Annolation :—CGenerally, FRefd. tte 
Home & Colonial Insurance Cv., [1980] 1 Ch. 
102. 


| 22188, ——- Refusal to pay for instalments until 
whole work published ]—A purchaser con- 
tracted to purchase a series of engravings 
from plt{s., the publishers, by signing a 
circular to the following effect: ‘ Please 
enter my name as a subscriber for ' The Cries 





ew 





Todd 





32 B.C. R. PART IV. aa re eaudhauaas 3.— 


fi. Agreement to work in con- 





1034 iil. ——- Share-mitking agrce- 
ment.}—Held: an incomplete memo- 
randum of the terms of the contract, & 
the result was the same as if there 
were no memorandum at all.—-HALu 
v. cg oeres=) {1923] N. Z. L. R. 916. 

1085 il. ——— Share-milking agree- 
ment.}-—-HaLL v. GOLDSTONE, No. 
1034 ii., ante.—-N.Z. 


PART a SECT. 2, SUB-SECT. 5.—A. 
1063 Parol nce 





of 
written offer. }—Subsequent oral recogni- 


tion of a memorandum previously 
signed, as containing all the terms of 
the contract, is a sufficient compHance 
with Stat. Frauds.—FRIEDMAN  v. 
ye (1913), 25 W. LL. R. 5513 5 
. W. 'R. 168; 14 D. L. R. 154; 1 
Mie. L. R. 60.——CAN. 
sc. Sale & resale— No signature by 
sub-purchaser.}—Held: where Stac. 
Frauds “rod aes nr ges liability conld only be 
establis acknowledgment 
in writing.— ORDDINGTON v. Bush, 


Pement 


PART IV. SECT. 2, SUB-SECT. 6.—A. 


1144 il. .}—Parol evidence 
received to show that terms had been 
stated by & purchaser oNet his signature 
& wore those referred to tn a telegram 
from him to his partner.-—DORAN v. 
roy aa (1916), 53 8. C. KR. 609 — 








PART IV. SECT. 3, SUB-SECT. 3.—A. 

1195 fi, ———.}—A common law action 
for a balance of the purchase money 
of land sold under a verbal agrceeo- 
ment cannot be maintained, although 
the deed has been delivered. —McMIL- 

LAN v. WILLIAMS (1804), 9 Man. L. hi. 
627.—CAN. 


PART IV. SECT. 3, SUB-SECT. 3.— 
B. (a). 


1200 fi. ——.}—An item in an 
account stated, being a sum cbarged 
for the price of a lot of Jand, does not 
make it incumbent on plitf. to prove 
the agreement respecting such land to 
have been made in writing.—DALToNn 
v. BottTs (1826), Tay. 281.—CAN. 
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sukratum of employer promising to 
devise realty—lAulnludy for aervicea 
rendered, }—Held : the employee was 
entitled to compensation on a quantum 
meruit for work performed & services 
rendered for arena i employer ~~Ite 
tae MESIO Gray (Sask.), 

19251 4 D L R. 887; [1¥25] 3 

. W. R. 656. AN. 

c ompare et 291, case o fi, ante. 

fil. Value of services — Admuaat- 
bility of contract. }— In an action brought 
on a quantum merutt for work done & 
services rendered evidence waa furor 
of an greene not in writi 
whereby deft. agreed to pay & co 
weekly salary & also a sum of oe at 
the end of two years; {t 
proved that deft. had paid the Tpeokly 
salary but had dabei to pay the sum 
of £200 :—Held: altho the parol 
agreement was onc to which the pro- 
visions of Stat. reude _ appied re 
it was nevertheless ble as evi- 
dence of he value of pix "3 ete - 





WaRD v. GRIFFITHS patie fer iL AD. 
(1928) 28 8. kh. N. Ww. 425, 4% 
. 9. W. W. N. 130. mires 


Cases 12198a—1285b. EXNGLISH AND Empire Dicrst SUPPLEMENT. 


of London,’ to be sent to me as published, 
the price of each of the thirteen plates, 
£10 10s.’ After pltfs. had delivered the first 
four plates of the series, they called on 
deft. to pay for them, but he refused to do 
so till the entire set was published & de- 
livered :—Held : the words ‘‘ to be sent to me 
as published ”’ made it clear that the contract 
was an instalment contract, & not an in- 
divisible contract for the entire set, & the 
fact that the price of each plate was stated 
to be ten guineas, while there was no mention 
of the price of the whole set, showed that each 
instalment was to be paid for separately.— 
HOWELL v. EVANS (1926), 134 L. T. 570; 42 
T. L. R. 310, D. C. 

1214. Add. Citations :—-[1923] 2 K. B. 728; 92 
L. J. K. B. 886; 129 L, T. 830. 


1217a. ]—ANON (circa 1678), 
Abr. 20, pl. 5, L. C. 


1217b. -|—ANON. (circa 1680), cited in 1 

Kq. Cas. Abr. 20, p]l. 5; 21 EH. R. 842, L. C. 

Annotation ‘-—Refd. Maxwell v. Montacute (1720), Prec. Ch. 
) . 


1 Hq. Cas. 








1234a. ——.]—Stat. Frauds not pleadable where 
the agreement is executed in part.—AYLEs- 
FORD’s (EARL) Oase (1727), 2 Stra. 783; 
98 BD. R. 845. 

a carcurtT :—Consd. Whitchurch », Bevis (1789), 2 Bro. 

1285. Add. Annotation :—Consd. Rawlinson v. 


Ames, [1925] Oh. 96. 


1245. Add. Annotation :—Refd. Rye v. Purcell, 
{1926] 1 K. B. 446. 


1247. Add. Annotation :—Refd. Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 

1248a. ——_.]—Re A Banxruproy Notice, No. 
1178a, ante. 

12638a. —— -]—In an action for the specific 
performance of an agreement, where it does not 
appear from the statement of claim whether 
the agreement was in writing or not, a defence 
founded on the Stat. Frauds canpot be 
raised by demurrer.—FoTcHER v. FUTCHER 
Use) 50 L. J. Ch. 735; 45 L. T. 306; 29 





1269. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


Part V.—Consideration. 


1274. Add. Annotation :— Refd. Jone v. Waring 
& Gillow, [1026] A. C. 670. 


1285a. —-—- Promise to pay debt for which pro- 
misor not MWable— Agreement  void.|— 
BREALEY ? ANDREW (1837), 7 Ad. & El. 
108; 2 Nev. & P. K. B. 1143; Will. Woll. & 
Dav. 481; 6L. J. K. B. 199; 1 Jur. 626; 
112 BE. R. 411. 


PART IV. SECT, 8, SUB-SECT. 4.—A. 
1217 i. General rule.) —Stat. Frauds 
& Mineral Act, B. C, 8. 19, will not 
be allowed to be made instruments of 
fraud.—RoRERIS v. ROBERIS, (1923] 
2 W. W. BR. 137.—CAN. 
1225 i. Conveyance of rnicrest in land 





ee ee ee ~ — 


leaving to her son W. two farms in D., 
& thereby induced W. to convey his 
farm In B to A & 
She aftorwards made a will which gave 
effect to this verbal undertaking, but 
subsequently revohed it, leaviug 

merely a life interest in the two farms : 
there was oa sufficiont act of 


1285b. ——— Promise to employ person— No 
obligation on promisee to act.]—Held : there 
was no consideration for the agreement.— 
PAYNE v. NEw SoutH WALES CoAL & INTER- 
COLONIAL STEAM NAVIGATION Co. (1854), 10 
Exch. 283; 24 L. J. Ex. 117; 156 EK. R. 


450. 
Annan :~—Refd. Kelner v. Baxter (1866), L. R. 2 C. P. 


= ~_— —_ eee ee eee 


Necessity for pleading statute.J—In an 
action claiming damages for conversion 
of goods, if it appears that the title to 
the goods is Based on a contract, deft. 
may urge that such contract is void 
under Stat. Frauds, though no such 
dofence is pleaded. It is only where 
the action is between the parties to 


to pay A. £200. 


—Whether errdence of trust admissible.) 
—SMIIn v. BENOR (1913), 24 O. W. R. 
nate 4 wd W. N 985; 10 DL. R. 


PART IV. SECT. 8, SUB-SECT. 4.— 
B. (a). 


1237 wii. —— ——.)-- The 
act of part porformance relied on must 
be unequivocally referable to the agree- 
mont alleged —Trittry vo, Crrary & 
HeNDERSON (1887), 7 Nfid. L. RK. 
209 FLD. 





1237 ix, —-— .}—~In ordor 
to enforce specific performance of an 
oral contract, whereby deceased pro- 
mised to devise land to another in 
consideration of the latter working for 
deceased until the lattor’s death, the 
acts relied on as part performanco 
excludi Stat. Frauds must be un- 
equivocally roferable to the contract 


asserted. 
The fact that a son left his omploy- 
ment & lived & worked on his father’s 
furm for ten years without dra 
wages '—Held: not to 
muxtakhably to a contract by the fathor 
to leave his property to the son, & the 
alleged contract, not belng evidenced 
by writing, was not enforceable.—Re 
ESTON, MESTON ¢@. GRay (Sask. 
1935) 4 D. LR. 887; (1925) $3 
. W. R. 656.—CAN. 
ee ae, A mother 
verbally to make a will 








point un- 


1237 x. 
undertook 


—MHeld : 
part performance by W. to take the 
case out of the operation of Stat. 
Frauds —Lowry wv Rep, [1927] N. 


142 —IR, 
there was a parol agreement between 
pltf. & deft. to the effect that pltf. 
would grant a permnanont lease to deft. 
in respect of a piece of land, & where 
no leasc was oither executed or 
registered, but deft. was put into 
asession & erected structures thereon 
pitf.’s knowledge, where it appeared 
that pitf. must havo realised deft. would 
not have constructed the same uniess 
he was assured of the possession of a 
pocuenent right in the land, & that 
f the intention of pltf. was not to 
grant such a jease it might reasonably 
be expected that he would ve 
objected to the construction of such 
a building :—Held: in a suit of eject- 
ment by the lessor, that deft. not having 
obtained a lease in conformity with the 
provision of Transfer of Property Act, 
8 107, read with Rogistration Act, 
s. 49, oan realst ejectment, only if the 
case can be brought within th 
of one or other of those principles of 
equity which have been held to apply 
to country.-——ANIFF v. JaDU NaTH 
Topo ean (1928), I. L. R. 65 Calo. 





PART IV. SECT. 4. 
1258 i. Since Judleature <Acta— 
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the contract, which one of them seeks 
to enforoe the other, that deft. 
must plead Stat. Frauds if he wishes 
to avai] himself of it.— KENT v. ELLIA 
(1900), 31 8. C. R. 110; 32 N.S. R. 
549.—CAN. 

1258 ii, ——— -}~-The defence of 
Stat. Frauds cannot be raised, unless 
it has been pleaded.—-DOMINION MEAT 
Co. v. JAMESON (1917), 12 Alta. L. R. 
353.—OAN. 





PART V. SECT. 1. 

1274 iv. .J}-A goud cause of 
action can be founded on a promise 
made seriously & deliberately & with 
the intention that a lawful obligation 
should be established.—CoNRADIE v. 
ROuesOUNts {1919} App. D. 279.— 


PART V. SECT. 2. 

1275 xiv. ——-.]—Pltf.’s goods being 
about to be sold under a distreas for 
ront, it was between pltf. & 
deft. that if deft. would go to the 





the amount & interest, deft. did not 
deliver the goods :—Held: there was 
no contract on which deft. could be 
held Hable for damages.—TRanns v. 
SURPLES (1876), 36 O. P. 49.—CAN. 


4290. Add. Annotation :—Refd. McDonald v. 
[i924] A. O. 625. Crepe aoa 


1350. Add. Annotations :—Refd. Kennedy  v. 
Thomassen, [1929] 1 Ch. 426. Mentd. Elles- 
mere v. Wallace, [1920] 2 Ch. 1; Weddle, 
Beck v. Hackett, [1929] 1 K. B. 821. 


1352. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. O., [1928] Ch. 447. sie 


1888. Add. Annotations :—Generully, Refd. Cohen 
v. Sellar, [1926] 1 K. B. 536; Riley v. Brown 
(1929), 98 L. J. K. B. 739. Mentd. Riley v. 
Brown (1929), 142 lL. T. 42. 


13888. Add. Annotation :—Mentd. Sweet v. Wil- 
liams (1922), 128 LL. T. 379. 


1421. Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1980), 99 L. J. K. B. 353. 


1421a. ——— By agent of joint owner of chattel to 
co-owner—Part of proceeds of sale of chattel.] 
—Held: sufficient consideration for a promiso 
to deliver to the agent a bill of exchange or 
the equivalent amount in cash.—SUKTEES v. 
Lister (1861), 7 H. & N. 1; 80 L. J. Ex. 
369; 158 BE. R. 367. 

Annotation :— Wentd. Milos v. New Zealand Alford Estate 

Co. (1886), 32 Ch. D. 266. 

1482a. Agreement to grant annuity.}-—A mutual 
agreement by several to grant an annuity 
to a third party may be a considcration 
sufficient to support the grant.—BENTLEY 
v. MACKAY (1862), 31 Beav. 143; 31 L. J. Ch. 
607; 6 L. T. 632; 8 Jur. N. S. #57; 10 
W. R. 503; 54 H.R. 1002; affd., 4 De GF. 
& J. 279, LIS. 

1459a. -}—S., a customer of bkpt., a stock- 
broker, became indebted to him in respect of 
Stock Kxchange transactions in a sum for 
which bkpt., on Dec. 18, 1923, recovered 
judgment. Later, NS. became similarly in- 
debted to bkpt.inafurthersum. OnJan. 105, 
1924, bkpt. assigned both debts to W. to 
secure £500, & covenanted with him that, in 
the event of his refraining from giving notice 
of the assignment to S., he, bkpt., would, on 
payment of the debts or any part thercof, 
hand the cheque or other form of peyment 
to W. In Mar. 1924, J., who acted as solr. 
for both bkpt. & W. in the matter of the 
assignment, on the instructions of both & 
without disclosing same, made an agreement 
with S. for the liquidation of the two debts, 
whereby S. undertook to pay the aggregate 
amount thereof by monthly instalments, the 





— 


PART V. SECT. 3, SUB-SECT. 2.—A. 

ad. Fromise to allow offer of option 
to promisor.}—A promise to allow a 
third party tv offer the promisor an 
option on shares docs not constitute 
a valuable consideration.—GIBRON v. 





- nt - —_— 


1453 if. 








| time obta 


151.— CAN. 


| drawn, 


- (a). 
sf. Abandonment of claim.}—Where obtaining the 


any question arising between the partics 
on @ previous verbal agreement had 
been compromised, & the compromise 
embo a written agreement ; 
Held: sufficient consideration for the 
compromise was an abandonment of 
a olaim by each party.—BILODEAU v. 
McLEAN, [1994] 3 D. L. BR. 410; 2 


274; 927 
Sask. 


pousent oH — i 
PART V. SECT. 3, SUB-SECT. 8.—A. | jender against | 
1445 iii. ———.}—MOBERLY v. BAINES 


PART V. SEOT. 8, SUB-SECT. 3.— 
B. (a). 


-}—Where a creditor 
grants an extension of time for puy- 
ment of a pee due debt & at the same 
from dobtor security for 

MoVrEicH (No. 1), [1923] 1 W. W. R. , the debt, the proper inference to bo 
in the absence of evidence to 

the contrary, is that the extension was 
granted as a result of the creditor's 


8eC' 
STEBBINS & MULLE 

{1927] 2 W 
k. L. R. 478.—-CAN. 


PART V. SECT. 3, SUB-SECT. 4.—A. 
1570 1, Discontinuance of action.jJ— 
T. a member of a golrs.’ partnership, 
borrowed iponey on the credit of t 
partnership, without the knowledge or 


been made« by the 


both partners for repay- 
the amount of the 


compromise was arene’ between the 
lender & W. of the claim against tho 
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first instalments being allocated to the pay- 
ment of the later of the two debts & the 
subsequent ones to the payment of the 
judgment debt; & S. further agreed to 
deliver promissory notes payable to bkpt. or 
order to cover the instalments allocated to the 
later debt. J. received the notes from S. &, 
as agent of W., collected tho amounts as they 
fell due on the notes & paid part thereof to 
W. & retained the balance. After payment 
J. returned the notes to S. to be cancelled :—- 
Held: tho forbearance of W. on the strength 
of the deposit of the notes to sue & his 
acceptance of the instalments constituted 
sufficient consideration for the deposit of the 
notes.—HRe Werrnurep, Hr p. SALAMAN, 
{1926] Ch. 167; 70 Sol. Jo. 824: sub nom. 
Re WHTnERED, Lv p. SALAMAN'S TRUSTEE, 
TRUSTER v. Bancnr, 95 L. J. Ch. 127; 184 
L. T. 264; [1925] B. & UC. R. 205. 

1460. Add. Annotation :—Consd. Burrell v. Leven 
(1926), 42 T. I. RR. 407. 


1462. Add. Annofalion:- Refd, MWyde rv. 
(1926), 42 1. I. BR. 442. 

1475. .1dd. Annolation : —Consd. Allen v, Royal 
Bank of Canada (1925), 41 T. 1. R. 625. 
1525. Add. Annotation: - Refd. Burrell +. Leven 

(1926), 42 MT. 1... 1. 107. 

1527. ddd. Annotations :—Refd. Burrell v. Leven 
(1026), 42 I. I. RR. 4073 Richardson v. 
Moncricffe (1926), 43 T. 1. R. 32. Mentd. 
Greenhalgh v. Union Bank of Manchester. 
[1924] 2 K. B. 153. 

1542. Add. Annotation : —Refd. Burrell vr. Leven 
(1026), 42 T. Ta. R. 407. 

1550. Add. Annotation: Refd. Wardie & Lane v. 
Chilton, [1928] 2 K. B. 800, 

1565. Add. Annotation : - Mentd. 
ruptcy Notice, [1924] 2 Ch. 76, 

1578. Add. Annotation: Consd. Hyde «. Tyler 
(1926), 42-1. LR. 442. 

1590. Add. Annotations:- Refd. Wallv. i.1.Comrs. 
(1926), 135 L. T. 7593 Lewis ». Cammell, 
laird & Co. (1929), 22 B. W.«. C. 10 


Tyler 


Ite A’ HBank- 


| 1594. Add. Annotation ;: -- Mentd. Lewis v. McKay, 


Algate v. Vugler, Clark v. Potter (1924), 93 
L. J. K. B. 840. 


1630. Add. Annolution:- Consd. Rose & Frank 
Co. v. Crompton, [1923] 2 K. B. 261. 


1641. Add. Annotatwn :--Consd. Brandt v. Liver- 


latter. Ser Nat hat tho lender took 
action against W. to recover the balance 
of the loan on the ground that the com- 
pronuse arranged was without con- 
sideration & he was not bound thereby 
id: W. enterod into the coin- 
rromise In the honest bolief that he 
fiad a good defences to the claim, & 


me € 


this fact was sufficient to constitute 
a valid consideration for the com- 


urity.—O’BRIEN 1, romise.— O'CONNOR v. WATDE GRAVE, 
N, (10271 3D. L. R. 1028] N. Z. L. dt. 480. 
. W. KR. 176; 21 


PART V. SECT. 4. 


| af. Inadequate con- 
' gideration alone is not sufficient to 
justify setting uside a sutticment, the 
| inadequacy not belug so gross as to 
: prove frand or Oe 
| » Karon (T.) Co. itary 200. W. hk 
324 N, 219; 250.1. HR 50 


ies te} 


g partner, W. 


1653 i. Whether consideration ude 


! $5 Vv. Cc. R. 365.— 


CAN. 


Cases 1641—1940. 


Pook, Brazil & River Plate Steam Navigation 

+» (1924] 1 K. B. 575. 

1659. For ‘ (1549) ” read ‘ (1850).”’ 

1660. Add. Annotation :—Mentd. Re Pinto Leite, 
Ex p. Des Olivaes, [1929] 1 Ch. 221. 

1662. Add. Annotations :—Refd. The Lord Strath- 
cona, [1925] P. 143. Mentd. Palmolive Co. 
icf England) v. Freedman (1927), 44 T. L. R. 

1701. Add. Annotation:—Refd. Re Wethered, 
Ez p. Salaman, [1926] Ch. 167. 

1702. Add. Annotation: — Mentd. Re Lloyd’s 
Furniture Palace, Evans v. Lioyd’s Furniture 
Palace, [1925] Ch. 853. 

1740a. ——.]—Promise by a father to his 
son-in-law after the marriage raises a con- 
sideration.—-MARsH v. KAVENFORD (1587), 
Cro. Eliz. 59; 78 HB. R. 319; sub nom. 
MarsH & RAINSFORD’sS CasE, 2 Leon. 111. 


Annotations :-—Consd. Townsend v. Hunt (1635), Cro. Car. 
408. Refd. Riges v. Bullingham (1599), Cro. Kliz. 715; 
Te . v. Royal College of Physicians (1861), 30 L. J. Ch. 


1741. Add. Annotation :—Mentd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

1780. Add. Annotation :—Refd. HWawkesworth v. 
‘Turner (1930), 46 T. 1. RB. 389. 

1817 Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
1822a. jJ—R. v. Loren (INHABITANTS) 

(1788), 2 Term Rep. 577; 100 EB. R. 810. 

1828a. .J}—GARBREY v. Bi »wNn (1588), 
Gouldsb. 94; 75 Ti. R. 1018; sub nom. 
BROWNE v. GARBOROUGH, Cro. Bliz. 63. 

1837. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 














ENGLISH AND EMPIRE Diarst SUPPLEMENT. 


1838. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 


1889. Add. Annotations :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. Mentd. The 
Empress (1922), 92 L. J. P. 42; Ellis’ Trustee 
v. Dixon-Johnson, [1924] 2 Ch. 451; Pratt v. 
Patrick, [1924] 1 K. B. 488. 


1871. Add. Annotations :—Retd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1926] 2 K. B. 450; 
Houghton v. Nothard, Lowe & Wills, [1927] 
1K. B. 246. Mentd. Underwood v. Bank of 
Liverpool] & Martins, Underwood v. Barclays 
Bank, [1924] 1 K. B. 775. 

1876. Add. Annotation :—Refd. Home & Colonial 


Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 


1877. Add. Annotation : — Consd. 
Divall, [1923] 2 K. B. 500. 


1878. Add. Annotation : — Consd. 
Divall, [1923] 2 K. B. 600. 


1887a. Add. Citations :—[1923] 2 Ch. 452; 92 
L. J. K. B. 944; 129 L. T. 624; 67 Sol. Jo. 
656. 

1888. Add. Annotations :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. Mentd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 

1905. Add. Annotations :—Consd. Chillingworth v, 
Esche, {1922] 1 Ch. 576. Refd. Monnicken- 
dam v. Leanse (1923), 89 T. L. R. 445; 
Bernard v. Williams (1928), 1389 L. T. 22. 


1914a. S. P. ANON (1538), Bro, N. C. 16; 73 
i. R. 853. 

1919. Add. Annotation :— Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 Te 1. RR. 47. 


Rowland v, 


Rowland vw. 


Part VI—Void and Illegal Contracts. 


1938. Add. Annotations :—CGenerally, Refd. Sorrell 
v. Smith, [1925] A. C. 700. Mentd. Brimelow 
». Casson, [1924] 1 Ch. 802; Reynolds v. 
Shipping Fedcration, {1924]1Ch. 28 ; Thomp- 
son v. British Medical Assocn. (New South 


Wales Branch), [1924] A. C. 764; British 
Oxygen Co. v. Liquid Air, [1925] Ch. 385. 

1940. Add. Annotation :—Consd. Foster v. Driscoll, 
at Ae aa Lindsay v. Driscoll, [1929 | 
1K. B. ; 


PART V. SECT. 5. 

ak. Third narty to be allowed to 
offer option.}—M. gave G. an option on 
shares owned by M. In a oo.; tho 
oonsideration expressed in the option 
was G.’s agreement ‘‘ to make a similar 
propos on **to anotborshareholder :— 

éld ; the alleged consideration was in 
effeot & mere promise by G. to let auch 
other sharcholder give him an option 
similar to that given by M., & such 
promise did not constitute a valuable 
consideration.—- GiBson wv. McVEIGH 
(No. 1), (1922)1 Ww. WwW. R. 151.—CAN. 


PART V. SECT. 6, SUB-SECT. 2.—A. 


1689 i. Promise to perform existing 
agreement.|—-Vitt agreed to build a 
house for deft. fur $6,464. Whon the 
house was nearly finished a fire took 
‘aco in it, doing considerable damage. 

eft. had insured the building & 
recelved $2,150 from the insurers. 
Pitfs. offected no insurance. After 
the fire, deft. asked pltfs. to go on 
with & completo the work, & gave 
them to understand that she would 
pay ovor the 82,150 to them :—Held : 
ash were bound to complete the work, 

the proniise, if there wag one, to pay 
for the work which it was their duty 
to do, was not binding for want 
of consideration.—SmitH v. DAaWwsoNn 
(1923), 53 O. L. R. 615.—CAN. 


PART V. SECT. 12, SUB-SECT. 1. 


18671. Non-performance of condi- 
tion.} — A condition in a_ special 
timber Hoonce under Land Act (B. C.), 
1908, that no Chinese or Japanese 
should be employed in connection 
thorowith is a part of the consideration, 
& tho observance thoreof is a con- 
dition precedent to the renewal of the 
licence, — A.-Q. FOR BRITISH COLUMBIA 
v. Brooks, BIDLAKE & Co., [1922] 3 
WwW. Ww. R. 9 ® 63 8. Cc. n. 466.—CAN. 


sl, CO spon course in law — 
Not a qualification for practice.|—A. 
signed a contract to receive a corre- 
epondenes course in law. In Canada 
this is not sufficient to qualify a person 
to practice in the law. In an action 
for the fees agreed to bo paid :—Held: 
this insuffiofoncy did not amount to a 
failure of consideration.——RULE_ . 
CAN.” (1923) 4 D. L. R. 81.— 


sm. dAueration to building — Re- 
moved under e-law.}—An alteration 
made to a building proved to be in 
violation of a bye-law & had to be 
removed. Theownerset upa defence to 
an action for payment forsuch alteration 
that there had been a failure of con- 
sideration :—Held: the owner was 
bound to pay.—ORPHEUM THEATRICAL 
Co. v. VuL~oan ENGINEERING CoN- 
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a haga Co., [1923) 3 D. L. R. 52.— 


PART V. SECT. 12, SUB-SECT. 2. 


sp. Oplion-contract—Non-completion.} 
aouLniNG v. RaBINOVITCH, [1927] 
3D. L. R. 820; 60 0. L. R. 607.—CAN. 


PART V. SECT. 12, SUB-SECT. 3.—A. 


1888 ii, -—— -}+— BUTTERFIELD 
vw. CoRMACK & MACKIE (1913), 25 
W.L. R. 457; 13 D. L. R. 817; 

Alta. L. R. 26.—CAN. 


PART VI. SECT. 2. 
eo i. S. P. Kanwar Buan-SuKkHa 


Nand ©. GANPAT Ral- JIWAN 
(1926), I. L. R. 7 Lah. 442.—IND. - 
PART VI. SECT. 3. ‘ 
1950 iv. ———.]) — A.-G. FOR 
BRITISH COLUMBIA v. BROOKS, BIDLAKE 


& Co., {[1922]3 W. W. R.9; 635.C. R. 
466; 66 D. L. R, 475.—CAN. eee 


PART vi. SECT. 4, SUB-SECT. 1.—A. 
st. AMfanufacture of goods with false 
description.) —- Pitf. co.’a Selene 
pamoned to enter into contracts for 
he sale to deft. of quantities of “ All 
British *’ motor tyres & tubes. The 
foods would be manufactured in Mel- 
ourne, but each contract stipulated 








1961. Add. Annotation :—Refd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 

1967. Add. Annotation :—Refd. Dominion Press 
a oo & Excise Minister, [1928] A. C. 


1971. Add. Annotation :—Refd. James v. British 
General Insce., [1927] 2 K. B. 311. 

1978. Add. Annotations :— As to (1) Apld. Palm- 
olive Co. (of England) v. Freedman (1927), 
44 T. L. R. 86. As to (3) Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 

1974. Add. Annotations :—Mentd. Gottliffe  v. 
Edelston, [1930] 2 K. B. 378; Re Prevost, 
Aaa Bank v. Barclays Bank, [1930] 2 Ch. 


1977. Add. Annotation :—.1s to (2) Refd. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929) 1 K. B. 470. 

1981. Add. Annotations :—As to (1) Consd. James 
v. British General Insce., [1927] 2 K. B. 311. 
Generally, Mentd. Ite Engelbach's Estate, 
Tibbetts v. Engelbach, [1924] 2 Ch. 348; 
Royal Exchange Assce. v. Hope, (1928] Ch. 
179; Perrin v. Dickson (1929), 08 L. J. KK. B. 
683; He Collier, [1930] 2 Ch. 37. 

1984. Add. Annotations :—Refd. Burrell v. Leven 
(1926), 42 T. L. R. 407; Richardson v. 
Moncrieffe (1926), 43 T. L. R. 32. Mentd. 
Greenhalgh v. Union Bank of Manchester, 
(1924] 2 K. B. 163. 

1986. Add. Annotation :— Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 

1992. Add. Annotations :—As to (3) Refd. English 
Hop Growers v. Dering, {1928] 2 K. B. 174. 
As to (4) Refd. Papadopoulos v. Papadopoulos 
(1929), 46 T. I. R. 44. 

2011a. Knighthood. ]—If a contract which is 
illegal as being contrary to public policy has 
any element of turpitude in it the parties to 
the contract are in pari delicto, & if one of 
the parties to the contract has been defrauded, 
no action for damages can be maintained by 
the party defrauded, even though the con- 
tract is not of a criminal] nature. 

The secretary of a charity fraudulently 
represented to P. that he or the charity was 
in a position to undertake that P. would 
receive a knighthood if P. made a large 
donation to the funds of the charity, & under- 
took that the title would be conferred if the 
donation was made. P., relying upon those 





that the words “‘ English Manufacture ”’ 
should be branded upon them, & deft. 
intended to sell the goods, relying upon 
the brand to imply that they had been 
manufactured in England :—Jileld : at 
common law the proposed brand would 
be a fraud on the public, & the maxim 
ex turpi causa non oritur acto applied.— 
BaRNET GLass KUBBER Co., LTD. v. 
McDONALD, [1922] N. Z L. Rk. 767; } N.Z. 
Gaz. L HR. 213.—N.Z. 


PART VI. SECT. 4, SUB-SECT. 2.—A. 
1977 iv. .J~A contract will not B. 


to public policy, 
assignments of 





matl-contract.|—A mail-contract pro- 
hibited the assignment of moncys duc 
thereunder without the consent of the 
Postmaster-General :—JTeld 
assignment was not void as contrary 
on the analogy of 
salaries of public 
servants.—Hopprk & TOLLEY, Liv. 
v. CORNES, [1923] N, Z L. R. 876.— 


PART VI. SECT. ie aaa 2.— 
g ° 


Vol. XIL.—COontract. Cases 1961—2084a. 


representations & in the belief that the 
secretary was authorised by the chanty to 
give the undertaking, made a large donation 
to the funds of the charity. As LV. did not 
receive the knighthood he brought an action 
against the charity & its secretary to recover 
back the money he had paid as money had & 
received or as damages for deceit or breach 
of contract :—Held: a contract for the pur- 
chase of a title, however the money is to be 
expended, is an improper & illegal contract, 
as being against public policy, & as P. knew 
that he was entering into an improper & 
illegal contract he could not recover back the 
money he had paid from the charity as money 
had & reccived, nor recover damages from the 
charity or itssecretary, nor claim to repudiate 
the contract as being still executory & recover 
back the money paid. —PARKINSON vt. CoL- 
LEGE OF AMBULANCR, rp. & ILARRISON, 
[1925] 2 K. B. 1; 93 L. J. K. 1. 10663 133 
L. T. 135; 40 'T. I. RR. 886; 69 Sol. Jo. 107. 


(hk) Agreements Relating ata (Vol. XII., 
p. 248). 

To the existing cross-references add as 
follows : — 

Agreement for withdrawal of petition.]— 
See BANKnuprey, No. 136a, anle. 

Agreement for improper distribution of 
estate.]-—See BANKRUPTCY, No. 48U6a, ante. 


Agreements not to oppose discharge.]— 
See BaANKRuPpTOY, Vol. IV., pp. 516, 547. 

Agreements for payment of debts barred by 
discharge.|—See BANKruprey, Vol. IV, 
pp. 589-5092. 


Agreements for procuring assent of creditors 
to composition deeds.|}— Sec BANKRUPTCY, 
Vol. V., pp. 1120, 1139-1145. 


2028. Add. Annotation :—Refd. Re Lanyon, Lan- 
yon v. Lanyon, [1927] 2 Ch. 264. 


2084a. —-— Marine insurance—Not expressed in 
sea policy.|—No contract for sea insurance 
is valid unless it is expressed in a sea policy. 
The contract in this case was a contract for 
sea insurance W, vot being expressed in a 
policy, was unenforceabl«. 

The expression of an agreement for sea 
insurance otherwise than in a policy is a thing 
forbidden in the public interest (LORD 
SUMNER).—NAGOREMULL v. Triton INSUR- 
ANCE Co., rp. (1924), 41 T. L. RR. 168, P. C. 


PART VI. aca i leh 2.— 
o (t). 


; puch an | pitt. a land agent & member of o 


municipal council, to scH bis land to the 
Closer Settlement Board under Dis- 
charyed Soldiers Settlement Acts. 
Pitt, submutted the land to the Board, 
but before the sale he had resigned 
his position on the eouneil. Under 
the above Acts pltf., as aincmber of 
the counell, could be called upon to 
nivise the Board in connection with 
purchase of land within the muni 
Clpality. In an action by pltf. to 


| 
2086 iii. — -— -—-.] Deft.enmployed 
| 
| 
| 


be declared unenforccable as being 
against public policy, unless it belongs 
to a class of contracta that the law 

3 as being within that cate- 
gory. The ct. cannot invent a new 
nead of public policy.—WaADGERY v. 
Fai (Sask.), (1926] 4 D. L. R. 333; 
{19262 3 W. W. R. 657.—CAN, 


PART VI. SECT. 4, SUB-SECT. 2.— 
B. (f) iii. 


6z. Assignment of money due under 


sa. EKvamon of revenue laws —False 
invowe—Claim by vendor partuwens 
erueminis.J—Where merchants residing 
in the United States suld goods tu deft., 
& combined with him in furnishlag 
talse Invoices to evade the revenue laws 
of this Province in 1espect of the 
amount of duties to bo paid on the 
amiporeaiion of such goods —Held: 
pltfs. could not recover their value 
from deft. in this country.— MULLIN v. 
KERR (1841), 6 O. 8. 171.—-CAN. 
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recovel from deft. comtninsion on the 
sale :— Held: the private intercat of 
pitf. under his agreement with doft, 
had a tendency to interfere with the 
proper discharge by pltf. of his public 
duty, & the agreement was re ae & 
void as being against public policy.— 
bee . grr (1033) V.L. aH a 

° e r Argus e 7 
400.—AUS. 


2086 iv, ——— ——~, }—- Held: acontract 


by which plitf. was to use his supposed 


Add. Annotations :—Distd. Pinnock v. Lewis 
& Peat, {1923} 1 K. B. 690. Mentd. The 
Christel Vinnen, [1924] P. 61; Reed v. Page, 
Son & East, [1927] 1 K. B. 743 ; Cosmopolitan 
Shipping Ovo. (Inc.) v. [Tatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 


2089a. Agreement for recovery of betting debt.}]— 


Pitf. carried on business as the “ 

Register,” which in a prospectus issued by 
him was called a “‘ society ’’; but he was the 
sole proprietor of the business, though he 
described himself in the prospectus as 
secretary. In consideration of a subscrip- 
tion, & of a commission on the amounts 
recovered, he undertook to collect for the 
subscribers betting debts which, under the 
provisions of the Gaming Acts, were not 
recoverable. It was agreed between him & 
deft., in the terms of the prospectus, that in 
consideration of plitf. putting up all the 
necessary disbursements for the institution 
& conduct of legal or other proceedings, the 
net profits accruing directly or indirectly was 
to be equally divided between claimant & the 
society. Plitf. brought an action to recover 
the amount of debts alleged to have been 
wrongfully collected by deft. in breach of 
the agreement :--Held: the agreement was 
illegal & void, being contrary to pubile policy, 
& plitf. could not recover.— ForD v. RADFORD 
(1920), 36 T. L. 1. 658 ; 64 Sol. To. 671. 


2089b. Agreement in breach of trade usage.|-— The 


fact that the rules of the London Metal 
Exchange prohibit. a clerk to a member from 
participating in dealings on the xchange as 
# principal does not make the contracts void 
as being against public policy.—BARNETT v. 


| 
| 


was liable to prosecution was in the 


Cases 2088-2199. ENGLIsH AND Empre Dicest SUPPLEMENT. 
2089. Add. Citation :—15 Asp. M. L. C. 568. 


Sanxkyr (1925), 41 T. L. R. 660; 69 Sol. Jo. 


2102a. ——.]—-GuUIBORN v. Fexiows (1717), 2 
Eq. Oas. Abr. 160; 5 Vin. Abr. 408, pl. 20; 
22 EB. R. 136, L. C. 


2112. Add. Annotation :—Consd. Parkinson v. 
College of Ambulance & Harrison (1924), 40 
T. L. R. 886. 


2118. Add. Annotation :—Consd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 


2122. Add. Annotation :— As to (2) Apld. Foster v. 
Driscoll, Lindsay v. Attfield, Lindsay v. 
Driscoll, [1929] 1 K. B. 470. 


2158. Add. Annotation :—Apld. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 


2156. Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


2190a. —-—- —— Inference of new promise after 
divorce.}—Plitf., who at the time was a 
married woman, accepted deft.’s proposal of 
marriage, provided that she obtained a 
divorce. Pitf. did obtain a divorce, & deft. 
then gave her an engagement ring & the date 
of the wedding was arranged. Ultimately 
deft. married another woman. In an action 
for breach of promise of marriage deft 
pleaded that the contract was void in law 
as being contrary to public policy :—Held: 
although the original promise was void yet a 
new promise, after pltf. had become a free 
woman, could be inferred from the giving 
of the ring & the arrangement of the date of 
the wedding, & pitf. was entitled to recover.— 
Skpr v. KELLY (1926), 42 T. L. R. 258, P. C. 


2199. Add. Annotation :—Distd. Foster v. Driscoll, 


to marry condudioned on divorce. }— 


influenco with moembeis of tho Govt. 
for obtaming contracts in return for 


&® commission Was contrary to public 
policy & vold.—CarR-Hanris — v, 
OANADIAN GLNIRAL KLLCrRig Co. 
(1920), 48 O;. L. RR. 2345 66D. LR. 
506; 19 O. W.N. 581- CAN. 

2086 v.-—--— — .J—Whoreacontract 


to pay a omomiasion on tho sue of 
Operty tou provincial Govt. 1s entered 
nto on the understanding that the 
agont is a person having influence with 
the employees of the Govt. & that he 
will exercise such Influence to bring 
about the sale :—Held: the contract 
is {illowal.— MAOMILLAN v. MOONKY, 
(4924) d DL. R. 762; 3 W. W. R. 
458.—CAN. 
& 


sb. Agreement 
vendor of land to Soldier Secitlement 


Board for payment to vendor by soldier 


befween soldier 


of additional surm.j—Held: not un- 
enforceable an being ust public 
alicy.<—-WADGERY v. Fatt (Sask.), 


192614 D L. R. 3883: [1926] 2 W. W. 
R. 657.—CAN 


so. Agreement to offer prayers for the 
success of lihigation.}—An agrooment, 
whereby one party consents to re- 
munerate anot hor for the latter to ofler 
prayera to God for the success of litiga- 
tion in which the former ts ongaged, is 
not py iat Aer public policy.— Baxa- 
SUNDARA UPALIAR AWAMED 
OosMaN SAHEB (1929), I. Li. R. 53 
Mad. 29.--IND. 


PART VI. eh 4 "ia adie 4.— 
e a e 

2091 vili, —-—-.}-——-HENRY v. DICKIE 
(1896), 27 O. R. 416.—OAN. 

2091 ix. -+—Held: a deed was 
an iiiegal consideration as being the 
outcome of 1 bargain to atific a prosecu- 
tion against B. for an indiotable offence, 
& was vold. The offence for which B. 





ae pn GE 


nature of larceny, & was an indictable 
offence of a public nature.—Goups- 
RROUGH, Morr & Co., Lrp. 1. BLACK 
(1926), 29 W. A. l. ht. 37.- AUS. 

2001 x.-—— .J)—JZeld: an agreement 
the consideration of whieh was the 
compounding of a compoundable 
offence was not forbidden by law & 
was valid; (2) an agreement to com- 
ound & Nnon-compoundable offence 
8 void in law.— AHMED HASSAN t. 
HASSAN MAHOMED MALEK (1928), 
I. lL. R. 52 Bom. 693.—IND. 


sd. Clumpromiue signed in hope of 
avoiding prosecution—No promise not 
to prosenite.J—DIKUR ® SHAVCHOUK 
(Alta.), 11929} 2 D. L. R. 232.—CAN. 


PART VI. SECT, 4 SUB-SECT. 4.— 
2096 i. —_-———.}—A contractis not 


vitiated because it was induced 
threat of criminal proceedings, 
which there was sufficient ground, 
provided there is no agreement to 
stifle the roseocution. — Bow e. 
PFEIFYER & GILBERT, y Ghee L. R. 
8543 3 W. WwW. R. 114 ——-O « 

2098 iv. -}-D. was 
in the eniploy of pitfs. & was charged 
with oriminal breach of trust in reapect 
of a cheque for Rs.30,000 which he 
cushed for pltfa. D. paid pltfr. 
Rs.15,000, & D. & his brother RH. 
exccuted a mtge. in favour of pitfs. 
with a view to withdrawal of the Ff pve 
cution. Pltfs. put in a petition stating 
the facts, the prosecution was 
dropped :—Held: the agreement was 
not againet public policy.— DwisJenpra 
NaTuH MULLICK cv. GoPtrRam GOBIN- 
ae (1935), I. L. R. 53 Cale, 61.— 


by a 
for 





nee 





PART VI. SECT. 4, SUB-SECT. 5.—G. 
2190 i. Promisee married—Promise 
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Where a promise of marriuge was mado 
after the hearing of a petition for 
divorce, but before the passage of the 
bill of divorce :—d/eld;: any promise 
of marriage to be performed con- 
tingently upon a divorce being ob- 
tained war against public pohocy, & no 
action could be maintained thereon.-— 
CAULKIELD v, ARNOLD (No. 1), [1025] 
1D FR. 295; 11925) 1 W. Ww. R 
664; 34 B. U. R. 404.—CAN, 


PART VI. SECT. 4, SUB-SECT. 5.—H. 


sf. Agreement for support of adul- 
terine rd.)-—~ Held: a contract 
by a third party to pay the mother 
for tho poppore of a child alleged by 
her to be the result of adultery with 
him while she was living with her hus- 
band is against public policy, void 
& unonforceable._-K1JKO v. BACYZAKI 
(1922), 51 oO. L. R 225.—-CAN. 


PART VI. SECT. 5, SUB-SECT. 1. 


2200 iii. -}—~If a person conu- 
tracting to operate a boiler & engine 
has not a certificate or permit under 
Boilers Act, K. 8. A., 1922 (0. 191), 
authorising him to operate that par- 
ticular hind of boiler & engine, the 
contract is prohibited by the Act, & 
fs unenforceable, & such person is 
not entitled to recover on a quanium 
meruil.—MILNE tv. PEIERSON, ft0a8) 
1D. L. R. 271; [1924] 3 W. W. R. 
957.—CAN. 

2200 iv. OT ck the legis. 
jature has probibited the making of a 
pone. & nee Coenen? provice?: oy 

aving regard e language in w 
the Act is couched, has manifested its 
intention, that the contract should be 
void for all purposes, snch contract is 
utterly null & vold.—MURSHIDABAD 
(NawaB) v. Brtras Roy CHOUDHURI 
(1928), e L. R. 56 Calc. 253.— IND. 








Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1. K. B. 470. 
2214. Add. Annotation :—Refd. 
Daniel (1924), 180 L. T. 418. 
2215. Add. Annotation :—Apld. 
Daniel, [1924] 1 K. B. 188. 


SUB-SECT. 2.—-PARTICULAR CONTRACTS RENDERED 
Vow oR Intee@ar By STatute (Vol. XII, 
p. 272). 
Add the following cross-reference :-— 

Sale by other than imperial weights & 
measures.}—See WEIGHTS & MEASURES. 
2224. Add. Annotation :—Mentd. Liggett (Liver- 

pool) v. Barclays Bank (1927), 187 L. T. 448. 
2226. Add Citation :—See, [1906} 1 Ch. 747, n. 
Add. Annoiations:—-Apld. Anderson v. 
Daniel, [1924] 1 K. B. 188. Mentd. Re A 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 
2227. Add. Annotation :—Refd. Anderson  v. 
Daniei, [1924] 1 K. B. 138. 

2228. Add. Annotation :—-Apld. Anderson v. Daniel 
(1923), 93 L. J. K. B. 97. 
2229. Add. Annotation :—Consd. 

Daniel, [1924] 1 K. B. 138. 
Daniel, (1924] 1 K. B. 138. 
2282. Add. Annotation :—Consd. 
Daniel, [1924] 1 K. B. 138. 
2236. Add. Annotation :—Refd. Anderson v. Daniel 
(1924), 130 L. T. 418. | 
2241, Add. Annotation :—Consd. Garrard v. James, | 
[1925] Ch. 616. | 
2245. Add. Annotation :—Apld. Foster v. Driscoll, | 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 
2248a. .]—Pitf. cannot recover for goods sold 


Anderson v. 


Anderson iv. 


Anderson »v. 
Anderson v. 


Anderson vw. 
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purpose , though he be not active himself 
eir being so applied, & be no sharer in 


the advan to be derived therefrom.— 
ora v. WEY (1827), 5 L. J. O. S. K. B. 
0. 


2251. Add. Annotation :-—Refd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, 
{1920] 1 K. B. 470. 

2285. Add. Annotation :—Folld. Parkinson v. Ool- 
lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2288. Add. Annotation : —Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 


2292a -—-—.]—NAGOREMULL v. Trrron INSUR- 
ANCE Co., LTpD., No. 2084a, ante. 


23810a. -}—Where goods become forfeited in 
consequence of any fraud or neglect in reapect 
of the revenue laws, the loss, as between the 
buyer & soller, must fall upon him whose 
fraud or neglect occasioned the forfeiture ; 
but if the seller be a party to the intended 
fraud or neglect, or connive at it, he shall not 
recover, although the act of fraud or the 
neglect was committed by, or was charge- 
able upon, the buyers.--STUDDY v. SANDERS 
(1826), 5 B. & ©. 628; 8 Dow. & Ry. K. B. 
403; tl. J.O.S8. K. B. 290; 108 H. "Re, 234, 
Annotation -—Refd. Johnson v. Kitknldy (1810), 1 Jur. O88. 


2317. Add. Annotations :-—As to (2) Refd. Cantiare 
San Rocco 8S. A. v. Clyde Shipbuilding & 
Enginccring Co., [1924] A. C. 226; Bowling 
v. Cox, [1926] A. C. 751. Generally, Mentd. 
Boston Corpn. v. Fenwick (1923), 120 L. 'T. 
766; Wolt v. Markham, [10238[ [ KK. 13. 504 ; 
Anchor Donaldson v. Crossland, (1920) A. (. 
297; Marconi's Wireless ‘PF clegraph Co. v. 
Newman, 11980) 2 WK. BB, 202. 





which he knows are to be applied to an illegal | 2825. Add. Annotation : —Refd. Parkinson v. Col- 


2218 i, Action arimng oul of illegal { not entertain it. 
contract— Recovery of money pard.}~ 
Money aaa under an illegal contract 


cannot be recovered ih —MERKEL v. 





It Is common huow- 
le ige that for several years there hag 
existed in Ontario an industry known 
as the * Nquor export business’? or 


given only when asked for on tho dis- 
nisnal of the action fo enforce the 
contract; thoy cannot be onfuorced as 
& cause of action, or allawod when frat 


Mc READRY. Rae L. R. 995: | “rum-running,”? consisting in’ the | asked for on appral from such dix- 
{1926} 2 - R73 5 Man. l.. 2: | exportation of intoxicating Hquors to | missal.—DEMCHBENKO vo. FRuOkKK, fous 
506. OG AN. ee ae by enuuigelarg x a Pre eer She ea ; ‘a ya )} 2 oan 
contravention o 10 laws oO Hha ‘ aS == 
ead VI, SECT. 7, SUB-SECT. 1. country. The ct. ts bound to take 

—_—- .}—In an action upon | judicla) notice of that which is com- {| PART VI. SECT. 9, SUB-SECT. 1.— 
the covenants for payment contained | monly & publicly known. Viewing Cc. 
in two mtges. made by deft. in favour | the evidence before the ct in tho light 2318 ili. ———.] ~Helid : while monoy 


of pitf. C.. it was found upon the 
evidence that the real consideration 


for the advances made by C. fn respect. | of a dock 


of that knowledge It clearly fndicated 
that pltfs. were not only the 
& warehouse that were , being 


pee for an iNegal nrposo taight have 
een recovered before the effecting of 
the illegal purpose, it cannot be 


lesueesn 


of which the rotger, were professedly 
made was deft.’s participation in a 
scheme which involved the defrauding 
of the Govt. of Canada in the matter 
ee sales tax or income tax, & the 
ling of ryapretar oe ic uor into 
the Inited States :-—JTZZel 0 estah- 
lish the illegality of an Sanit it is 
not necessary that the illegality should 
be an integral part of it; it is enough 
if one of the parties con templated an 
iNegal act or transaction, & that the 
other party was aware of it.—_H plata 
& COOPER v. WILKINSON, [1929] 
D.L. R. 734: 640. L. R. 39 LOO AN. 
ce. Revad. sub nom. DOMINION Fre. 
INSURANCE Co. v. NakaTA, 528. C. R. 
294; 26D. L. R. 722. 


PART VI. SECT. 7, SUB-SECT. 2. 

2250 i. Goods eupplied for illegal 
qurpose—T's knowledge of vendor— 
Smuggieng.}—An action brought by a 
brewery co. the owners of a 
dock on the Ontario side of the D. 
defta. om ebipping 


fro 
brewed by pltfs. in tjolation of a con- 
tract between the parties was dismissed 
upon the ground that the ot. should 


used by them for “‘ cai ea pur- 
poses, but were the ah oyers or 
abettors of one of the gang of smugglers 
that infosted the D. river frontier.— 
WALKERVILLE BREWING CO. v. May- 
Hes ite cee) 4D. L. RR. 500; hs 


- R. 5; revsd., (1929) 2 D. L. 
945; 63 O.'L. R. 573.—CAN. 
2253 1. Sale of intox- 








cating liquor for use wn place where 
liaison eg Act in force.}-—Price not 

rable. — FURLONG v. RUSSELL 
(1885) 2 24 N. E B. NR. 478.—CAN. 


ee Ge 


-}—SMI 
BENTON (1890), 20 O. R. 344. CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 
sg. Letting premises for storage of 
goed a to be emuggied to foreign country.) 
WESTGATR ABRIS, [1920] 4 

D. L. R. 643 3 64 O. L. hk. 358.—CAN. 


PART VI. SEOT. 9, isdn 1.—B. 


2288 ii. ——-.}—TURNER & JONES 
"sm. I lerma on defendant—At 


what at proceedings. }--~W hile 
equitable terme may be imposed ou 
deft. eecking relief from a contract on 
the ground of illegality, they can be 
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Te ofter.- LAWSON »”. FARLEY, 


{1924) i Db. L. R. 2793; 1 W. WwW. RR. 
243; 18 Sask. Li. R. 48. ’ CAN, 
2818 fv. -—.}~—Held: where an 


executory contract is made for {egal 
sale of goods & the contract. has not 
been carried out but romains totally 
unperformed, it ls open to w party to 
repudiate the illegal contract & on 
avoidauce to recover any moneys 
deposited.— Hike Divras vA A v. 
Mauna LYON SHHIN (1924), I . 
2 Ian. 414.—IND. 

sp. Pleading.)— Where a suit, 
brought on a contract for illegal salo 
of goods, was framed for enforcement 
of the contract & not for damages for 
breach :—Held: a decree for repa 
ment of the money paid could not 
passed, unless the plat was amended. 
—HmIkKE Devras & Co. v. MAUNG 
LYUN SHEIN (1921), I, Lb. R. 2 Ran, 
414.—IND, 


PART VI. SECT. 9, SUB-SECT. 1. 
GC. (0) i, 


2326 iv. ——.}—PItf., an insurance 
ageut, induced deft. to & ply fot iis 
ance on the promise that ho eal 
share his commission with dcft 


Cases 2325—2505a. Enoaruish AND EMPIRE Diarest SUPPLEMENT. 


lege of Ambulance & Harrison (1924), 40 
T. L. R. 886. 

2829a. ——~ Contract contrary to public policy.}— 
PAREINSON v, COLLEGE OF AMBULANCE, Van. 
& HaRrkison, No. 2011a, ante. 

2883. Add. Annotation :—Refd. Anderson v. Daniel 
(1928), 93 L. J. K. B. 97. 

2887, For the cross-reference following this case, 
‘s Whether parties in pari delicto.] — Sce 
Nos. 23856, 23863, post,” read ‘‘ Whether 
parties in ‘pari delicto, see Nos. 2353-2363, 
post 39 


2339. Add. Annotations :—Distd. Hill v. Fox (1858), 
81]. 7T. O. 8.118. Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 11920] 
1K. 3B. 470. 

2350a. ——~ Subscription to charity—On promise 
of knighthood—Promise by  secretary.|— 
PARKINBSON v, COLLEGE OF AMBULANCE, LTD. 
& Harrison, No. 20Lla, ante. 

2851. Add. Annotation :—Refd. Parkinson v. 
eae of Ambulance & Harrison, [1925] 2 

.Bo1. 


2858. Add. Annotation :—Consd. Parkinson v. 
College of ganemauee & Harrison (1924), 40 

23860. The cross-reference following this case 
should follow No. 2359. 

2872. Add. Annotation :—Refd. Parkinson v. Col- 
Hee of ae & Harrison (1924), 40 

2375. Add. Annotations :—As to (1) R fd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), (1924] A. C. 764. As to (2) 
Cohsd. te Home & Colonial Insurance Co., 
[1930]1 Ch. 102. Generally, Refd. Palmolive 
Co. (of England) v. Freedman (1927), 44 
T. L. R. 86. 

2891. Add. Annotation :—Refd. Putsman v. Taylor, 
[1927] 1 kK. B. 637. 


2391a. ——-.]—A promise may be enforceable, 
notwithstanding that the promisor has in the 
same document made promises, supported by 
the same consideration, which are void, pro- 
vided that the severed parts are independent 


Part Vil.——Performance and 


2505a. ——— ‘* Unforeseen contingencies excepted °’ 
—Goods obtainable from source not contem- 
plated by sellers.|—A contract provided for 


Held; the promise to share commission 
was "prohl yited by Insurance Act, 


1917 (Can.), & the transaction was 








contract in which case deft. would be 
erxtoppod from alleging that the con- | 
tract was jllegal & void, or (2) sue for 


& that not the kind but only the extent of 
the promisor’s obligations will be changed 
by the partial enforcement.—PUTSMAN v. 
TAYLOR, [1927] 1 K. B. 637; 96 L. J. K. B. 
815; 186 L. T. 285; rey L. R. 153, D. O.; 
affd., {1927} 1 K. B. "741, 0. A. 

2401. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos, [1930] P. 55. 


2402. Add. Annotation :—Refd. Pspedoponlor v. 
Papadopoulos (1929), 46 T. L. R. 44. 

2407. Add. Annotation :—Refd. Re A Debtor (No. 
229 of 1927), [1927] 2 Oh. 367. 

2412. Add. Annotation :—Distd. Milsted v. Hamp 
& Ross & Glendinning (1927), 71 Sol. Jo. 846. 

2426. Add. Annotation :—Mentd. 
McOscar, [1923] 2 K. B. 573. 

2427. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

2435a. -]—In order to deprive pltf. of his 
right to relicf in equity on the ground of 
illegality in the transaction in respect of 
which such relief is sought, there must be such 
a degree of illegality as is free from all doubt. 
—BARTON v. Murr (1874), L. R. 6 P. C. 134; 
441.5. P.0.19; 31 L. T. 593; 23 W. R. 
427, P. C. 


Annotations :—Distd. Tooth v. Power, (1891] A. C. 284. 
Refd. Re Transferred Civil Servants (Ireland) Compensa- 


tion, [1929] A. C. 243, 
2443. Add. Annotation :—Distd. mardie & Lane 
v. Chilton, [1928] 2 K. B. 806 
2454. Add. Annotation :— Refd. 
Cooperstein, (1926] Ch. 657 
2456. Add. Annotation :—Refd. Cantiere Navale 
Triestina v. Russian Raat Naphtha Export 
Agency, [1925] 2 K. B. 172. 
2496. Add. Annotations :—Refd. Crown Milling 
Co. v. It., [1927] A. C. 804; English Hop 
Growers t’. Dering, [1928] 2 K. B. 174; Palm- 
olive Co. (of England) v. Freedman, [1928 ) 
Ch. 264. 
Add. Annotation :—Mentd. Minter v. Priest, 
{1930} A. C. 558. 
2501. Add. Annotation :—Mentd. Piric 1. Richard- 
son (1926), 70 Sol. Jo. 1023. 


Calthorpe v. 





"Greenberg v. 


2500. 


Excuses for Non-Performance. 


the delivery of goods ‘ unforeseen contin- 
gencies excepted.” No particular source 
from which they were to come was stipulated. 


tract was illegal, o: (2) sue for restitu- 
tion of compensation in respect of acts 


of part performance by him whue 
illegal.—-BERNSTRIN tt.  ERicKson, restitution of compensation in aed Wad ignorant of the illegality, & before 
la 1 W. W. R. 834; 56D. L. R. of acts of performance by basta TAN Ue pec BRANIGAN 
816.-—-CAN.. yale ignorant, of hee ae wal er of v. Saba, (1923] N. . It. 97.—N.Z. 
2326 }—Held : while mone 1c contrac efore its repudiation 
aid for an iiegal urpose might ace by doft.—BRANIGAN t, Sana, [1923] PART be i age 9, SUB-SECT. 4.—A. 
hoon rocacrved before the effecting of - ZL. It. 97.—N.Z. 2288 va e ae ANNAGHAN , 
he egal purpose, it cannot be recover- EALY 7 err. 391.— : 
od aftor.—- LAWEON vy, FARLEY, [1924] PART VI. SECT. 9, SUB-SECT. 3. ¢ 
: a ds i ote HAE W. RR. 243: 18 2384 ii. -}+—Pitf. in ignorance PART VI. SECT. 9, SUB-SECT. 6. 
ASK. da . _ e 


PART VI. SECT 9, SUB-SECT. 1.—D. 


2378 i. Damages for breach.}— Pit. 
agreed to sell certain leasehold premises 
to deft., a person of eneny origin 
within W ar Legislation & ae Law 


possession, but 
were paid 
ment. 


Amondment Act, 1918, 8 of which Ield: 
fact Serpe apy was ignorant: et ett : pitf, on the ontan 
either (1) suo on tho contract 


& Te eines damages for deft.’s breach of 


that deft. was of nage d origin sold to 
him certain promises, th 

paid by instalments, 
before all instalments 
he repudiated the agree- 
Ap action by pltf. for unperd 
purchase-money having fail 

wad ie the eontrare was illegal : | 
ry praia either (1) sue deft. 


breach, in which case deft. would ssary.J—B 
estopped from alleging that the aoa | SELWYN, (1926) 8 D. t D. L. R. 561.—CAN 


sq. Contract purtly illegal—Perform- 
ance of wlegal part oan rade capac no 
defence to action on securil OY ee el 
v BLAKRMAN (B. C.), (1929) 4DLR 
377.—CAN. 


PART VII. SECT. 1. 


e Reved., 51 D. L. R. 509. 


damages for ae | Breach of collateral contract— 
stris proof nece OURDON ¥. 


e price to be 
Deft. was given 


on the 
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Unforeseen political complications prevented 
the supply of the goods from the source con- 
templated by the sellers, but it was not shown 
that the goods could not have been procured 
from other sources:—Held: the above 
clause did not protect the sellers from liability 
to deliver the goods.—WILts (GErorRGE) & 
Sons, Lrp. v. CUNNINGHAM (R. 8S.) Son & 
Co., [1924] 2 K. B. 220; 93 L. J. K. B. 1008 ; 
131 L. T. 400; 40 T. L. R. 108. 

2512. Add. Annotation :—Mentd. Captain J. A. 
Cates Tug & Wharfage Co. v. Franklin Insce., 
[1927] A. O. 698. 


2528. Add. Annotation :—Mentd. Larrinaga v. | 


Soc. Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455. 


2535. Add. Annotation :-—Mentd. Neale v. Merrett 
(1930), 70 L. Jo. 95. 


2544. Add. Annotations :—Refd. Canticre Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172; Hogarth v. Cory 
(1926), 95 L. J. P. C. 204; United States 
Shipping Board v. Strick, [1926] A. C. 545; 
Vergottis v. Cory (1926), 95 L. J. K. B. 1002. 


2545. Add. Annotations :—Refd. Rederi Akt. Acolus 
v. Hillas (1025), 42 T. L.. R. 69; United States 
Shipping Board v. Strick, [1926] A. C. 645. 


2547. Add. Annotations : — Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 
2K. B. 137. Mentd. 'ransoceanica Soc. 
Italiana Di Navigazione v. Shipton, [1923] 
1 K. B. 81; R. v. Roberts, Ha p. Scurr, 
[1924] 2 K. B. 695. 


2553. Add. Annotations:—Consd. Verelst’s Ad- 
ministratrix v. Motor Union Insce., [1925] 2 
K. B. 137. Refd. Hall v. Pim (1927), 137 
L. T. 585. 

2560. Add. Annotations :—Consd. 
Williams (1928), 139 L. T. 22. 
v. Bell (1930), 69 L. Jo. 219. 


Bernard 1. 
Refd. Lock 


PART VII. SECT. 2, SUB-SECT. 1. & therefore 
2506 iv. —-—.}+—Where W. agreed 


to pay H. £10 as damages for assault 


imé facie one in which 
tine was of the cesence of the contract, 
& there being nothing in the contract 


Vol. X0.—Contract. Cases 2505a—2738. 


2564. Add. Annotation : —Consd. 
Williams (1928), 139 L. T. 22. 


2567. Add. Arnotation :—As to (2) Refd. Bernard 
v. Williams (1928), 1389 L. T. 22. 


2576. Add. Annotation :—Mentd. Ballantine ov. 
Cramp & Bosman (1923), 129 L. T. 502. 


Bernard  v. 


2579. Add. Annotation :—Refd. Bernard v. 
Williams (1928), 1380 L. T. 22. 
1ORRR Add. Annotulion: —Refd. Bernard 
Williams (1928), 189 L. T. 22. 
2590. Add. <Arnmnotation :-—Refd. Akt. Reidar 
Arcos, [1927] 1 K. B. 352. 
2507. Add. Annolation: -Refd. Lock ev. Bell 


(1930), GY [. Jo. 219. 

2607. Add. Annotation :— Consd. Ite Wait, [1927] 
1 Ch. 606. 

2621. Add. Annotation :—-Consd. 
Williams (1928), 139 1. J’, 22. 

2621a. From indefinite to definite date.] ~- 
Held: in the circumstances, time was of the 
essence of the contract.—BERNARD uv. 
WIt.LIAMS (1928), 139 14. T. 22; 44 7T. L. RR. 
437, D. 0. 

2624. Add. Annotation :—Consd. Martin v. Stout, 
[1925] A. C. 359. 

2652. Add. Citation :—sub 
Parsons, 1 Marsh, 55. 


2698a. ——.]-—KRAvS v. ARNOLD (1822), 7 Moore 


s e ) . 


Bernard — v. 





nom. MUFFATT », 


sgl art -Mentd. Ite Farley, br op. Dauks (18%), t 

e . 5 . 

2734. Add. Annotation :—Mentd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 181. 


2737. Add. Annolation : —Refd. Bradford v. Price 
(1923), 02 L. J. K. B. 871. 


| 99738. Add. Annotation :—Refd. Cohen v. Roche 
| (1026), 95 L. J. 1s. B. 046, 


of the form of it being Itsolf not 
legal tender.——-VENKATRAMA AYYAR %, 
GOPALAKRISHNA PILLAI (1928), I. L. BR. 
52 Mad. 322.—IND. 


& give an admission in writing that tho 
assault was unjustified :—Held: a 
tender of £10 under protest coupled 
witb astatemcnt that the assault was 
justified was not a compliance with 
the agreoment.—WaARREN ¢. HkSLOoV 
(1925), 46 N. L. R. 89.—S. AF. 


PART VII. SECT. 3, SUB-SECT. 1.—A. 

2532 vi. -+~—-Where on the sale 
of a piano to be manufactured for 
the buyer there was a failure to deliver 
in four months, no time boing specified 
for delivery :—Zeld: this was not a 
lapse of a reasonable time.—FOostTER v. 
HRINTZMAN & OCo., [1923] 4 D. L. RR. 
166.—CAN. 

2532 vii. ———.|--WREBBER v. COPE- 


_ 2532_ viii. —.J—HOPR (evry) & 
(1917), 40 O. L. R. 338; 39 D. L. KR. 
308.—CAN. 








PART VII. SECT. go SUB-SECT. 2.— 


st. Extension of contract.|--JONES Ve 
CUSHING (1909), 7 E. L. R. 190.—-CAN. 
aw. Sale of sharesa.}—ROUNTREE v. 
Woop (1920), 56 D. L. R. 395.—CAN. 


PART VII. once is SUB-SECT. 2.— 


2607 ii. .}~Pltf. contracted to 
sell to deft. certain O n timbers 
to be procured from America :—Held : 
the contract being a mercantile one, 





or the surrounding ciroumstances to 
show that the parties had a differont 
intention, time was of tho essence of 
the contract.—JAOKSON & Co., LTD. 
v. CO-OPERATIVE FREEZING Co. or 
Sourn CANTERBURY, LTp., [1922] 
N. 4. L. Rk. 2; Gaz. lL. R. 176.—-N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.—G. 
2620 il. -}—~Where the evidence 
showed no binding ement to en- 
large the time for delivery, but defts. 
merely permitted pltfs. for their own 
convenience to postpone the time for 
dclivery:—Held: defte. were ontitled 
at any time before delivery to require 
itfs.to perform the contract according 
v its original terms.—JAacKBON & Co., 
Lrp. v. CO-OF ERATIVE FREEZING Co. 
OF SOUTH CANTERBURY, LTD., [1922] 
N.% L. & 2; Gaz. Lb. ht. 176.—N.Z. 


PART VIL. SECT. 4, SUB-SECT. 2.—A. 

2628 i. Duty of promiace to attend.J— 
GREAT WEST SADDLERY Co., LTD, 1. 
Prive, [1929] 2 VD. L. R. 2743 23 
8S. L. R. 276; [1928] 3 W. W. H. 705. 


PART VII. SECT. 5, SUB-SECT. 2. 

2640 i. Stranger.j—-Whiere a creditor 
refuses to entertain the idoa of payment 
by his debtor or by some one acting on 
his behalf, & puta it out of the power 
of the tenderor to offer paymon.s in - 
manuer acceptable tu the creditor, the 
offer of performance by a person then 
able tu carry ont the promise in ita 
entirety {8 a valid tender, in spite 
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PART VII. SECT. 5, SUB-SECT. 6. —C. 

2704 ii. —— - .J--Deft., an 
owner of land, Informod J). & M., 
prospective purchasers, that he would 
Bell it at. a certain price to that one of 
the two who would first deposit the 
purchase money with deft.’s solr.; & 
1e #0 instructed has solr. D., pitf., 
obtained the amount in currency & 
called on the solr., tolling him that he 
had come to pay the cone he The 
solr, informod him that he waa too late, 
since the night. before ho had agreed 
with M.'s solr., who had telephoned 
him that M. wisbed to pay the money, 
that ho would treat that as an offer 
if completed in the moruing. A few 
minutes Juter a letter arrived from 
M.’s solr. containing @ cheque (there 
was no cvidence adduced that {t was 
certified), & the solr informed 0 , pltf., 
that M. had got the land Mild: 
what pltf. did constifuted a legal 
tender & therefore brought him within 
the terms of deft.'s offer & entitlod him 
to the land.—DUSN wv. JIAN»ON (Alta.), 
[1998] 4D. L. BR. 606; [1928] 3 
W. W. RR. 178.—CAN. 


PART VH. SECT. 5, SUB-SECT, 7. 


2778 1. General rule.J—-A valid tender 
on a contract of debt is as much - 
performance & discharge of debtor's 
duty #9 an actual payment.—Daxsia- 
Rvistr GHOSE v. FONDKAR ABDUI 
Be (1927), I. L. WR. 55 Cale O24 


Se etineomnatiiiiad 


Cases 2825-2841. 


2825. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Oachar Tea Co., 
[1928] A. OC. 48. 

2828. Add. Annotation :—Refd. British & Ben- 
ingtons v. North Western Oachar Tea Co., 
[1923] A. C. 48. 

2829a. Subsequent agreement unenforceable at 
law.}—Rosp & Co. v. OROMPTON 
(J. 2.) & BroTHErRs, Lrv., No. 4, ante. 


2830. Add. Annotations :—Apprvd. Martin v. Stout, 
[1925] A. C. 359. Consd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169. Refd. Huntoon Co. »v. 
Kolynos (Incorporated), {1980] 1 Ch. 528. 


2831. Add. Annotations: — Consd. i Sr v. 
Foste:, [1930] 2 Ch. 169, C. A. efd. The 
British Trade, [1924] P. 104; Berners v. 
Fleming, [1925] Oh. 264; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 


2882. Add. Annotation :—Mentd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 461. 

2882a. ——— -}—Under agreements made in 
1923 & 1925, pltfis. were granted the right to 
occupy sufficient land of defts. for the pur- 
pose of constructing & working a railway 
until the termination of the exhibition to be 
held on the grounds of defts. at W. during 
1924 & 1925, whereupon plitfs. were to be at 
liberty to sell all their property & other 
nssets at W. to a purchaser to whom defts. 
agreed to grant an option to occupy the land 
for the further period of one year thereafter & 
a further option to continue suci occupation 
from year to year for a total period not 
exceeding six years from the closing of the 


—_ - 
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exhibition. Pltfs. constructed a railway on 
the ground of defts., & worked it until the 
closing of the exhibition on Oct. 31, 1925. 
On Dec. 80 defts. purported to terminate 
their agreements with pltfis. on the ground 
that same had lapsed owing to plitfs.’ delay 
in exerci the option of calling for a re- 
newal of the licence to occupy defts.’ land in 


favour of a patches of the railway under- 
taking :—Held: by purporting to terminate 


the agreements defts. had committed an 
anticipatory breach thereof, & pitfs. were 
entitled to damages. — Nrver-Sror Ry. 
(WEMBLEY) v. BRITISH EMPIRE EXHIBITION 
(1924) INCORPORATED, [1926] Ch. 877; 95 
L. J. Ch. 411; 185 L. T. 405 ; 70 Sol. Jo. 735. 


2885. Add. Annotations :—-Consd. Martin v. Stout, 
[1925] A. C. 359; Guy-Pell v. Foster, [1930] 
2Ch. 169. Refd. Tyldesley U. D.C. v. Leigh 
R. D. OC. (1925), 28 L. G. R. 248; Robert 
B. Munro & Co. v. Meyer, [1930] 2 K. B. 312. 
Mentd. Re OF Life Assce., [1926] Oh. 191; 
Re Fenton, Ez p. Fenton Textile Assocn. 
(1930), 99 L. J. Ch. 358. 

2835a. -}—A party to a contract who desires 
to avail himself of an act of repudiation by 
the other party must evidence his election 
to do so with every reasonable dispatch.— 
BERNERS v. FLEMING, [1925] 1 Ch. 264; 94 
L. J. Ch. 273; 182 L. T. 822, C. A. 

— . Nevor-Stop Ry. (Wembl ov. British 
Aue chee aE e Ey Leno erated pe Ch. 877. 
2841. Add. Annotations: —Consd. Guy-Pell v. 

Foster, [1930] 2 Ch. 169. Refd. Berners v. 
Fleming, [1925] Ch. 264; Martin v. Stout, 





PART VII. SECT. 6, SUB-SEOT. 2. 


2809 v. ——.J]—PENMAN MANU- 
FACTURING Co. v. BROADHEAD (1892), 
21 8 Cc. R. 713.—CAN. 

qi. .}~—-Held: the agree- 
menta relicd on to establish a new 
contract were only in the nature of 
seourity.— McCulCHKON BRIOK Oo 1. 
GARDINER (Man.) (1912), 21 W. L. R. 
72, 4D. L. R. 487.-——CAN. 








A. (a) i. 


2833 vii. J—-Alt hough repndia- 
tion by a party to a contract of sale 
entitlon de facto the other paity to 
recover damages thus incurred, the 
vendor has the right to insist on pre- 
serving the integrity of the contract 
& to tender tho goods for dolivery 
necording to the terms of tho sale, in 
which case his claim for damages will 
be more easily é& roadily assessed upon 
rofusal to accept by the buyoer.— 
BRILLIANT SILK MANUFACTURING (Oo, 
vw KAvUKINAN, (1925) 2D. L. R $1, 
[1925] 8. C. . 249.—CAN. 


28338 ix. -}~—Where a co. re- 
nouncod a contract before breach & the 
other party made a new arrangement 
with the co with the object of minimis- 
ing his damages :—Jfeld: he had 
adopted the renunciation & was on- 
titled to damages —GARRISON © THow- 
SEN & CLARKE Truprr Co., ie 2 
Dp. L. R. 803; (192612 W. W. RR 81; 
37 B C. lk. 2234.—CAN, 

2833 x. ——.}--Y. P. BARLEY Pro- 
pucERs, LTp. v. BE. ©. ¥ 
M1,, LTn., {1927 Vv. L. R. 104; 

A L Z 141; [1927] Argus L. R. 116 


-}~Where the conduct 








2838 1a. 
of one of the parties to a contract has 
been such as would lead a reasonable 
person to the conclusion that he does 
not intend to fulfil his part of tho 
obligation, the other party to the con- 
tract, whatever in fact may have been 
the actual intention of the former, 





Sormance—.4 


may treat such conduct as an intima- 
tion that the contract has been 
repudiated. —~ Farsninp, wrc. v. 
RECHELY-CRUNDALL, [1922] 5S. CGC. 
(H. L.) 173.—SCOT. 

28388 vy. -J—~-On the facts :— 
Heid: deft. did not refuse to carry 
out tho real contract & what he 
did in tho circumstances did not 
amount to a repudiation of the real 
contract so as to entitle pltf. to 
terminate it.—FREEDMAN v. FRENCH 
(1921), 60 O. L. R. 432.—CAN 


28388 vi. -}—If a kt declares 
bis intention not to be er bound 
by a contract, this is an anticipatory 
breach upon acceptance by the other 
party. It does not matter that the 
party so declaring is misinstructed at 

he time aa to the facts upon which 
he bases such declaration.--CLAUSEN 
v, CANADA Timprn & Lanna, LYp., 
{1923} 4 D. L. R. 751.—CAN. 

2838 vii. -]— Where a_ buyer 
knowing that the seller could not 
deliver, failed to pay the deposit agreed 
upon :—Held: not a breach of con- 
tract nor repudiation.—TOWNSEND v. 
Moon Moror Co., [1924] 1 D. L. R. 
511.—CAN. 


2888 viii. 











—— Partial non-vper- 
greement substantially per- 
ormed.)—By a tripartite agrocment 
between the two applts., A. & B., & 
resp., it was aarend’ that A. should 
grant @ sub-lease of one theatre to 
Tresp., that B. should grant a lease of 
her theatre to resp., & that resp. 
should grant a sub-lease of a third 
theatre, including all offices, to B. 
The parties entered into possession, 
oxcept that B. was oxcluded from a 
room which appits. all an 
office which B. was entitled to under the 
agreement :—Held: the p on of 


the office was not essential to the use 


of the premises as a theatre, & a 
to give it did not entitle appltse. to 


rescind.—-FULLER’s THRATRES, Ltn. 
ON aerial (1923), 81C. L. R. 684.— 
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2888 ix. ———.J—ALBERT MINING Co. 
v. SPURR (1883), 22 N. B. R. 346.—CAN, 


2838 x. ——-.]— ROBINSON v. PETERS 
(Sask.), {1927} 3 D. L. R. 181.—CAN. 


sx. Contract with Commonwealth— 
Reasonable belief that contract not being 
carried out—-Powerse of Munister.|—An 
agreement between the Commonwealth 
& applt. whereby appit. agreed to 
provide & maintain an efficient coastal 
shipping service in the Northern 
Territory contained a provision that, 
if at any time the Minister for Home 
& Territories should ‘‘ have reason to 
believe ’’ that the agreement was not 
being carried out by appit. in accord: 
ance with the agreement, the Minister 
might determine the contract :—Held : 
in exercising the power the Minister’s 
function was a nistrative & not 
que oe & therefore he ht 

etermine the contract without giving 
applit. an opportunity of being heard.— 
Bovuoaur AY Co., ° v. 
i (1927), 40 C. L. BR. 98. 


PART VII, SECT. 6, SUB-SECT. 3.— 
A. (a) 2d. 


sa. Contract by correspondence — 

Refusal to magn formal contract. }—OCer- 
correspondence & memoranda 

were ov on by, ltfs. ao prove - 
agreomon y olte. ubsequently 
a formal contract was sent to defts., 
which they refused to sign, objecting 
to its terms :—Held: assuming that 
the previous documents were sufficient 
to establish a contract, the terms of 
tho proposed forma] contract modified 
mate y to defts.’ 
Miipipent & deities tnd rejaoted 
shipment, é re 
olearly intimated their intention to 
consider the contractual relations at 
an end, which they were entitled 
to do. arr Fosrra & Co,, LtTp. v. 
NORTBERN Froit Co., Lrp., [1923] 
1D. L. R. 403: 16 L. R. 414; 
[1928] 1 W. W. R. 59.—CAN. 


2861a. 


PART VII. SECT. 6, SUB-SECT. 3.— 
A, (a) bi. 


2851 ii. 
with deft. for advertausing & agreed 


to 

ihe rent fell into arrears, the 
ment to be cancelled. 
for breach of agreement, deft. pleaded 
that the contract had been avoided 
by pitf.’s default in pa 

Hela: pltf.’s defaul d 

avoid the contract, & in the absence 
of an allegation that pltf. had elected 
to treat the contract as void, the plea 


was bad.—-Man 
(1921), 17 Tas. L. R. 13.—AUS. 


[1925] A. C. 359; Never-Stop Ry. (Wembl 

v, British Empire Exhibition (ideay pene aed 
rated, [1926] Oh. 877. Mentd. Ellis’ Trus 

v. Dixon-Johngon, [1924] 1 Ch. 342. 


2846. Add. Annotation :—Refd. Akt. Reidar v. 


Arcos, [1927] 1 K. B. 352. 


2847. Add. Annotation :—-Refd. Akt. Reidar v. 


Arcos (1926), 42 T. L. R. 737. 


For fixed period—Afterwards deter- 
minable on notice—Time for giving notice.]— 
By an agreement dated July 12, 1927, pltfs. 
& defts. agreed that pltfs. were to deal with 
defts.’ entire output of Jarrow pig iron avail- 
able for delivery in Scotland, pltfs. under- 
taking to push the sale of the same in Scotland 
in preference to any other brand. They 
were to base their prices on the current prices 
for Middlesbrough pig iron, free on truck 
makers’ works or f.o.b. makers’ wharf, 
excluding Tees dues, & to pay cash on 
Mondays for the previous week’s shipments. 
The agreement ajso contained the following 
clause: ‘‘It is understood that the above 
agreement is to hold good for the penod of 
twelve months from Apr. 22, 1927, with six 
months’ notice thereafter on cither side to 
terminate, & that should any misunderstand- 
ing arise in connection with this agreement, 
an arbitrator should be appointed by the 
president for the time being of the London 
Chamber oi Commerce.”” Disputes having 
arisen between the parties about the prices 
which pltfs. ought to charge for the pig non 
which they sold, defts. notified pitfs. that they 
terminated the agreement as from Apr. 22, 
1928. Plitfs. acknowledged the notice & 
accepted it as a noticc termimating the 
agreement at a date six months after Apr. 22, 
1928, but defts. insisted that the agreement 
was terminated on Apr. 22, 1028. Vltfs. 
brought an action for breaches of coutract, 
(a) in terminating the contract before the 
expiry of the agiced term, & (b) because, as 
they alleged, detts. refused ty supply them at 
‘the current prices for the Middlesbrough 
pig non” :—Held: defts. were not entuled 
to termmate it on Apr. 22, 19025. [t could 
only be terminated by a six months notice, 
which could not be given before twelve months 
had elapsed, but could be given at any time 
after the expiration of the twelve months.— 
JACKS (WILLIAM) & Co. ve. PALMER’s SILip- 
BUILDING & IRON Co. (1928), 95 L. J. K. B. 
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1922, in these terms: ‘‘ Regarding the issue 
of £15,000 First Lein Debentures of the S. Co. 
at the price of £80 per £100 ... I under- 
stand you are subscribing for £3,000 of the 
same at a cost to you of £2,400. In con- 
sideration of your giving me ono-fourth of 
any profit you may receive on such invest- 
ment, I hereby indemnify you agaimst any 
loss thereon. The expression ‘any profit’ 
only refers to the redemption price of £100 
per £80 which, when received, will show a 
profit of £20 per bond & the bonus out of the 
proceeds of any royalties on oil sales from the 
co.’s properties durmg the currency of the 
debentures. . . . The mterest you will be 
entitled to receive from the co. ww eachided 
from the consideration of profits.” ‘Cho 
debentures were redeemable on July J, 1925, 
but they were secured by two debenture 
trust deeds which gave power tuo extend the 
due date, & m Apr. 1125, steps were taken 
which resulted in its extension to July 1, 
N30. In May & June, (925, a corre 
spondence took place between pitf. & dett 
m Which pitf. announced his imtention of 
selling the debentures, & deft. protested 
against this, claiming that they must be kept 
till their due date. On July 16, 1925, pltt. 
put the debentures up for sale, & im = the 
absence of other bidders sold them to his 
bon for £25. He then commenced an 
ceedings to recover the amount of his toss, 
but the House of Lords decided that nothing 
was payable under the mdemmity until the 
duc date arrived. On July 1s, 1025, the co. 
went into lquidation & pitt. baving  te- 
purchased the debentures) trom his” son, 
brought) these proceedings to recover his 
loss: #eld: aim selling the debentures pitt. 
had comniutted a breach of an mnphed term 
of the contract & having tailed to maintain 
the position essential to enable dett. to 
receive the consideration for the indemnity, 
he had committed a breach of a term pom to 
the root of the contract. Delt. had elected 
by Ins pleadings in the previous action to 
treat the contract as at an end & pitt. could 
not therefore mamtain the present action. 
GuY-PRLL oe. Kosrir, [L830] 2 Ch. 160; 99 
43. Ch. 6205 148 LW. 247, OC. A. 


' 2888. Add. Annotulrons :—Apld. Jie Gramophone 


366; 140 L. T. 473; 34 Com. Cas. 107, C. A. | 


2877a,. ~——.}—Deft. was the chairman of the 


S. Co. which at the end of 1921 was secking 
to issue £15,000. First Lien Debentures to 
rank pari pussu with a previous issue of first 
lien debentures of the same amount; & deft. 
having interested pltf. in the matter, sent 
him a letter of indemnity dated Feb. 17, 


——.}—Pltf. contracted 





y a weekly rent in advance, if 
agTree- 
In an action 


In case of 
nt of rent ;— | contract :—Held: 


not ipso facto 


NINGTON ©. CLIFFORD | — 
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PART VII. SECT. 6, SUB-SECT. 3.— 
A. (6). 


sb. Provision in contract for liqut- 
dated damages.}—A clause ii au agrec- 
ment provided that a certain swu of 
moncy to be paid by resp. should be 
treated as the amount of compensation 
his failure to carry out the 
not to authorise 
resp. to determine the agreement by a 
notice to determine & an ofiirtuo_pay 
that sunt.—FULLER’s THEALREH, L1D. | geeds were in accordance with tho 
e. Pa tees (1923), 31 ©. L. HR. 524. 


Records, Ltd. (1930), 60 L. Jo. 201. Refd. 
Livock +, Pearson (1928), 83 Com. Cas. 188 ; 
Fowler v. Commercal Timber Co, [1s0] 2 
kk. B. 1.) Mentd. ‘Thomas vo. Todd, {1926} 2 
K. B. 51]. 


2896. Add. Annotation :-—Consd. Meyrick v. Dyson 


(1225), 41 T. L. Tt. 368. 


2899a. Effect of part-performance — Major part 


of consideration received.|—Pitf., a mental 
specialist, & the proprietor of a nuroilg 


PART VII, SECT. 6, SUB-SECT. 3.~ Cc. 
2900 v. ——.J—Wirre applt. had 
an election to rescomd —/eld, he 
had by his conduct in going on with 
the agreoment & taking advantage 
under it, irrevocably exercised 
election to afiflim the ugreement.— 
BRtguat’sa ‘In.Aikvs, Lip. v Mus- 
GHOVE (1023), 31 C. L. HR. 524.—AUS, 
2900 vi. —- .}— Defts. ordered 
certain guods rououfactured by pltf- 
With some trifling exceptions the 


require ments of the contract & reason 
| ably tit for the purpose for which (hes 
| were supplied. Some of the gvoda 


Cases 2899a—2975. 


home, sued deft. for medical attendance & 
board & lodgings of deft.’s son, a patient 
certified to ne insane; & deft. counter- 
claimed for negligence & unskilful treatment. 
The jury found for plitf. on the claim; & on 
the counterclaim they awarded deft. 20s., 
finding that pltf. was guilty of negligence or 
breach of auEy in not entering in a book the 
occasions when the patient was confined to 
a bedroom with the door locked, such 
entries being required by rr. 13 & 16 of the 
rules made by the Comrs. in Lunacy under 
Lunacy Act, 1890 (c. 5), s. 888 :—Held: as 
deft. had received a substantial part of the 
consideration, pltf.’s breach of duty did not 
go to the root of the contract so as to be a 
defence to pitf,’ 8 entire claim, & judgment 
must be entered in accordance with the ver- 
dict.— MEYRICK v. Dyson (1925), 41 T. L. R. 
368 fi subsequent proceedings, 41 'T. I. R. 575, 
C 


2912. Add. Annotation :—Mentd. Grant v. Ed- 
mondson, [1930] 2 Ch. 245. 

2927. Add. Annotation :—Consd. Berry v. Berry, 
[1920] 2 K. B. 316. 

20382. Add. Annotation :—Consd. Berry v. Berry, 
[1929] 2 K. B. 316. 


2934. Add. Annotation :—Refd. Berry v. Berry, 
[1929] 2 K. B. 316. 


2886a. ———.]—By a deed of separation dated 
Mar. 4, 1920, the husband covenanted to pay 
a monetary allowance to the wife. By an 
agreement in writing not undcr seal dated 
June 25, 1928, the parties agreed that the 
terms of the decd regarding the allowance 
should be varied in certain respects. In 
Mar. 1929, the wife instituted proceedings 
claiming arrears of allowance under the deed : 
—Held: applying the rulcs of equity which 
must prevail when there is any conflict or 
variance between them & the rules of the 
common law with reference to the same 
matter, the plea by the husband of the simple 
contract of June 25, 1928, was a good defence 
to the wifo’s action under the deed.— BERRY 
? BERRY, [1920] 2 K. B. 316; O8 L. J. KL B. 
748; 1411.7. 461; 467. L. R. 524. 





were returned & an adjustment made 
concerning them :—Held: dofts. had 
waived any right they might have 8 D. L. lt. 876; 
had to repudiate the contract because CAN, 

of the delivery of defective goods.— 
HAMILTON GEAR & Sringes Co. v. 
Lewis KrotTuers, (1924] 3 D. L. RR. 
367.—CAN. 


PART VII. SECT. 6, SUB-SECT. 3.-—D. 


sc. Contruct absolutely terminated.) 
—Where there was ai distinct & racti 
unoquivocal refusal by pltfs. to per- if 


form ther contract -—Held: so long 


nF lr telah continuing, to urge or contract. 
demand compliance w tho contract, 
it could not be said to have beon whiok iene 


terminated, but where finding that 
pitfs.’ attatudo was unalterable, defts. 
Caer ea aes in ft, i com- 
munica such acquicscence to pltfs., aside.— 

the contract betwoen the parties was ioo8) rage Ct 
put an_ end to.—JHANDOO MAL- W. W. R. 197; 
JAGAN NaTH v. PUHL OHAND-FATEN CAN, 

ace (1924), I. L. &. 5 Lah. 497.— 


by Stat. Limitations have not c 
—MOoCoORMACK ». geet lasta 


PART VII. SECT. 6, SUB-SECT. a 


af. Rights of parties—Indemnificatio 
if ene misled from obligations of pt 
act.}—Where rescissi 
i ordered the ct. has full power to 
make a just allowance & to du what is 
ly just, although it may not 
e able to restore the parties precisely 
to the state they were in prior to the 
The right of the party 


he was before the contract, 
includes the right to be indemnified 
from the consequences & obligations 
which are the result a eine contract set 


22 Sash. L. 1 


ENGLISH AND Empire Dicest SUPPLEMENT. 


2938. For ‘* Validity of rescission of parol.| *? read 
‘© Validity ‘of rescission by parol.]’’ 


2938a. S. P. INGE v. LIPPINGWELL (1772), 2 Dick. 
469; 21 BH. R. 852. 

2988b. S. P. Ex p. ILCHESTER (EARL) (1803), 7 
Ves. 348 ; 32 E.R. 142. 

Annotations :—Retd. A ndrew v. Andrew (1855), $8 Sm. & G. 


130; Dickenson v. Sudot h 168b), He .N. S. 341; 
Louis v. Louis (1864), 3 New Rep. ae the Estate o 
Tollemache, {1917] P. 246; a 


Burnyeat v. Van Der Looff, {1924} A. 
Johnston »v. sonneton (181 7), 1 1 Phillin. “er Elbeck v. 
Wood (1826), 1 Russ. 564; In the Goods 

(1864), 3 Sw. & Tr. 583; Ibbott ©. Bell ol (1869) 8 34 hen 
Dancer v. Crabb 1873), L. R. 3 n the 

Goods of MoCabe (1873), L. Tt. 3 P. & B 94; Pi ceaace 

v. Kirkpatrick (1874), L. "R. 9 Se. & Div. 397. 

2041. Add. Annotations :—Refd. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48; Newsholme v. Road Trans- 
port & General Insce., [1929] 2 K. B. 356. 


2045. Add. Annotations :—Apld. British & Ben- 
ingtons v. North Western Cachar Tea Co., 
[1923] A. C. 48; Rose & Frank Co. v. 
Crompton, [1925] A. C. 445. Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 


2958a. Add. Citation :—28 Com. Cas. 265. 
Add. Annotations :—As to (1) Consd. ar & 
Frank Co. v. Crompton, [1925] A. C. 445. 
Refd. Royal Exchange Assce. 7. Hope, (1998) 
Ch. 179. 


2068. Add. Annotation :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., {1923} 
A. C, 48. 


2964. Add. Annotation :—Refd. British & Bening- 
rene v. North Western Cachar Tea Co., 1923] 
A. C. 48. 


2965. Add. Annotation :—Refd. Rose & Frank Co. 
v. Crompton, [1923] 2 K. B. 261. 
2967. Add. Annotation :—Refd. British & Bening- 


tons v. North Western Cachar Tea Co., [1923] 
A. ©. 48. 


2970. Add. Citation :—28 Com. Cas. 244. 


2975. Add. Annotations :—Refd. Jacobs v. Batavia 
& General Plantations Trust, (1924] 1 Ch. 
287; Berners v. Fleming, [1925] Ch. 264. 





ee — 


new oral agreement, even if the varia- 
wictiy tion relates to a part of the contract 
2W. W. 1110.— which, if it stood by itself, would not 


bo required to be in writing. —NUGENT 
. texters ae ae 1 p: L. R. 1040; 63 
O. L. R. 458.—CAN 


PART VII. SECT. 6, SUB-SECT. 6.— 
B. (b) iss. 


2962 {. EHzatension ae 
ester of goods.}—Held since the 
coutract of sale was one which was 
required by Stat. Frauds to be in 
writing, a verbal postponement of the 
date of delivery was not a variation 
aH the contract.—DoWLING v. Rak, 

G. HAMILTON Pry., LTpD. v. 
une o. RakE (1927), Soe 1 L. R. 
[1927] V. Nee R. 294; [1927] Argus L. R. 


on of a contract : 
tume—For 


to the position in 


149.—AU 
8 v. Howson Se ee ee ee 
R. O07 » tarere “8 tumber. }—LAWRE v  ERRINGTON 


(1874), 21 Gr. 26 261. CAN. 


sd -—-— (Collateral contract not ler- 
minded )—MURRAY 0. DELTA COPPER 
Co., Lrp , (1925) 4D. L. R. 1061.—CAN. 


PART VII. SECT. 6, SUB-SECT., 4. 
se. Agreement under seal.) — Long 
delay in bringing action cannot detuat 
the enforcement of an agreement under 
seal where the twelve years epecitied 


PART VII. peur: Chane 6.— 
2938 iii. S. P. Sra Rina 
MAND (Sask.), [1922] ES Ww. W.. "R 158; ; 

70 » Re 546.—CA 


PART VII. SECT. 6, pve Seer: 6.— 
B. (b) ii 





oi. j—A contract required to 
be” in writing eanhot be varied by a 
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PART VII. saa te a SUB-SECT. 6.— 


sg. What amounts to.J—~Where a 
clause in an agreement provided that 
a@ certain sum of money should be 
treated as the amount of compensation 
7} the contract was not carricd out :— 

Held: the giving of such an offer 
& notice to determine the agreement 
did not constitute a Oe ainibn by 
mutual consent.—-FULLER’S THEATRES, 


8077. Add. Annotations :—Apld. 


8078a. 


3081a. 


3088. Add. Annotation :—Refd. Koenigsblatt v. 


Sweet, [1928] 2°Ch. 314. 


8038. Add. Annotation :—Refd. Hong Kong & 


suenepal Bank v. Lo Lee Shi, [1928] re C. 


8040. Add. Annotation :—Refd. Re Whitrod, Bur- 


rows v. Bax (1925), 70 Sol. Jo. 209. 


8052. Add. Annotation :—Mentd. Cory v. Davies, 


[1923] 2 Ch. 95. 


3069. Add. Annotation :—Consd. Hong Kong & 


rhea Bank v. Lo Lee Shi, [1928] A. C. 


Kennedy v. 
Thomassen, [1929] 1 Ch. 426. Refd. Lever 
Bros., Ltd. v. Bell (1930), 47 'T. 1. H. 47. 


8078. Add. Annotations :—Refd. Lever Bros., Ltd. 


v. Bell (1930), 47 T. L. R. 47; Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 
}-BarrRow, LANE & BALLARD, LTD. 


v. Sens J. McCavt & Co. (1929), 73 Sol. Jo. 
451. 








-}—Under the will of her then husband 
made in 1902, & a separation deed & set tle- 
ment made in 1903, V. was entitled to two 
annuities of £200 each. Testator, who was 
also the settlor, died in 1913, & V. afterwards 


married a Dutch subject, & for the remainder | 


of her life resided in Holland. In 1927 the 
trustees of the will offered to redeem both 
annuities, & after some negotiations were 
informed by V.’s solrs. that they would advise 
her to accept £6,000 for redemption, the 
annuities to be paid in full up to the date 
of redemption. The trustees sont the solrs. 
a draft release for their approval. V. having 
informed her solrs. that she would accept the 
offer of £6,000, they sent her the release 
engrossed for her execution, & she exccuted 
it on Jan. 12, 1928. On Jan. 17 she diced, 
but no notification of her death was received 
by her solrs. in London until Jan. 31. In tho 
meantime the trustees having been informed 
by V.’s solrs. on Jan. 24 that she had accepted 
the £6,000, on Jan. 30 paid the money to 
them, being in ignorance of V.’s death :— 
Held: (1) there was no concluded contract 
for the sale & purchase of the annuitics, as 


the purchasers could not have intended their , 
offer to be accepted by the vendor merely | 
(2) even assuming ; 


executing a document ; 
there was a concluded contract, there was a 
total failure of consideration, owing to the 
death of the annuitant before completion, 
& the trustees were entitled to recover back 
the £6,000.—KENNEDY v. THOMASSEN, [1920] 
1 Ch. 426; 98 L. J. Ch. 98; 140 L. T. 215; 


3082a. 





Vol. XII.—Contract. Cases $30338—3004. 


-}—SHALES v. SFIGNORET, No. 3103a, 





post. 


8088. ddd. Annotation :—Refd G. W. Ry. »v. 


S.S. Most yn, [1928] A. C. 57. 


3090. Add. Annotations :—Refd. Ilford U. D. C. 


v. Beal & Judd, [1925] 1 K. B. 671. Mentd. 
Edwards v. Birmingham Navigations Co. of 
Proprietors, {1924] 1 K. B. 841; Noble vw. 
Harrison, [1926] 2 K. B. 332; G. W. Ry. v. 
S.S. Mostyn, {1928} A. C. 57; St. Anne’s Well 
Brewery Co. v. Roberts (1028), 140 L. T. 1. 


3090a. For the existing paragraph substitute the 


following paragraph :— 

Absolute contract.]—By a contract dated 
Aug. 16, 1922, the sellers sold to the pur- 
chasers about one thousand boxes of Smyrna 
sultanas at 60s. a cwt. c.i.f. London, to be 
shipped from Smyrna by steamer to London 
during Sept. 1922. Smyrna at the date of 
the contract was in the occupation of the 
Greeks. On Sept. 9, 1922, it was taken by 
Turkish forces & shipment became impossible, 
with the result that the sellers did not shiy 
any of the goods. The buyers claimed 
damages, & the dispute went before arbitrators, 
who stated a caso for the opinion of tho 
ct. under Arbn. Act, 1889 (c. 49), 8. 7. 
The sellers said that they wore excused from 
performance on the grounds (1) that the 
contract became illegal when the port of 
shipment came under Turkish control, as a 
state of war at that time existed between 
Kngland & Turkey; & (2) that a state of 
circumstances had arisen which made the 
contract impossible of performance & that 
differed totally from the conditions with 
reference to which the contract was made : — 
Held: mere impossibility of performance did 
not discharge a party where performance 
was not naturally impossible, unless such a 
state of affairs had arisen as displaced the 
fundamental basis of the contract; in the 
absence of any strike, war or force mujeure 
clause, the buyers were entitled to damages 
for failure of the sellers to deliver.—SAarGanr 
(W. J.) & Sons v. PaTsERYON (Eric) & Co. 
(1923), 1209 L. T. 471; 39 T. L. R. 378. 


8093. Add. Annolations:—Consd. First Russian 


Insce. v. London & Lancashire Insce., (1928 
Ch. 322; The Penelope, (1925| P. 180. Refd. 
Larrinaga v. Soc. Krancu Americaine Des 
Phosphates De Medulla (1023), 92 L. J. K. UB. 
455; Kursell v. Tamber Operators & Con- 
tractors (1926), 95 L. J. K. 5. 669; Re Wait, 
[1926] Ch. 962; May v. May, [1929] 2 K. B. 
3863 Graves v. Coben (1929), 16'T. LL. R. 12 t. 


3094. Add. Annofation :—Refd. N. V. Kwik Hoo 


Tong Handel Maatschappij v. Finlay, [1927] 


45 T. L. R. 122. 


Lrp. v. MUSGROVE (1923), 31 C. L. R. 
524.— AUS. 


PART VII. SECT. 6, SUB-SECT. 7. 


sh. On good shipped under contract.}— 
BELGIAN INDUSTRIAL “ D. v. 
CanaDA CEMENT Oo., Lrp., (1926] 
1 D. L. R. 496 > {1926} 8. oO. i. 244.—. 
CAN. 
PART VII. SECT. 7. 


eet ete oh rom 
—There is a difference between . - 
cellation & rescission. The logical 
consequences of true rescission aro 
the ret y cach party of the 
benefita he has received, or restitulio 
fn tntegrum. Cancellation means de- 
termination of the contract without 


| A. C. 604, 


restitution.—-PRrimRaAD & IMPERIAL 
LUMBER Yarne, Lrp. v. MEAGHER, 
{1923) 4 LD. L. R. 1096; 3 W. W. RR. 


1303.—CAN. 


PART VII. SECT. 8, SUB-SECT. 3. 


sk. Substitution of party.J—To effect 
a sale an agent decided to buy the 
article himself & thon sll to the 
buyer. ‘To do this he altered a con- 


teant he onhatituting hia nun nama for 


contract was avoided by this altera- 
tion.—RovaL BaNnK or CANADA. 2. 
FRANK, (1(193] 4 D. L. it. 1213. —CAN, 


sl. Adduwn of provision for pay- 
ment of compound inicrest.}—Held, un 
alteration a material respect.— 
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PARBALL CHARANMUBHFRIEE wo AWA: 
RENDRA NATH BUAPLAC HAO & C1925), 
I. L. KR. 53 Cule, 415 -~IND 

em. Alteration es writing of proited 
form.j—-iIn the cake of # Contlict 
between different clauscs of an agree 
ment arising from the expunging or 
alteration by pen & Ink of certain 
provisions of a printed form tn general 
use, a greater effect 4 to be attributed 
to the writing than to the t posers 
wotds.— KNlaail SCUAR Co., LID. v. 
WLSHrEH, [1929] 4 D. L. It. 5913 2 
WY it. 505; 24 Alte. L. R. 174 


PART VIL, SECT. 8, SUB-SECT. 8,.—A. 
3045 1. General rule.J—THORNE v. 
WILL14MB (1887), 13 O. R. 577.—CAN. 


Cases 8004a—31782. ENGLISH aND Empire Dicest SUPPLEMENT. 


3094a. ——- ———-.}—SaraanT (W. J.) & Sons v. 
PATERSON (Eric) & Co., No. 3090a, ante. 


8095. Add. Annotations :—Refd. Cantiere Navale 
Triestina v. Handelsvertretung der Russe 
Soz. Fod. Naphtha Export (1925), 94 L. J. 
K. B. 579; Ilirji Mulji v. Cheong Yue 8.8. Co., 
[1926] A. C. 497. 

8101a. ——— All available shipping requisitioned.] 
—In an action brought in Singapore in Aug. 
1917, defts, counterclaimed damages for failure 
by pitt. to deliver sugar sold by him to be 
shipped & delivered at Bombay. The ship- 
ment of the sugar had been prevented by the 
requisitioning of ships by the British Govt. :— 
Held: Civil Law Ordinance No. III (Str. 
Sett. No. VIII. of 1909), s. 5 (1), which 
provides that in all questions which arise 
for decision in the Colony “ with respect to 
mercantile law generally, the law to be 
administered shall be the same as would be 
administered in England 1n the like case, at the 
corresponding period, unless in any case other 
provision is, or shall be made, by statute,” 
made Defence of the Realm Amendment 
Act No. 2, 1916 (c. 37), & Courts (Kmergency 
Powers) Act, 1917 (c. 26), applicable to the 
case, & the latter Act gave a good defence 
to the counterclaim whether the requisition- 
ing was under Defence of the Realm Act, 
1914 (c. 29), or under the prerogative power. 
—SENG DuiTt HIN v. NAGURDAS PURSHOTUM- 
pas & Co., [1923] A. ©. 444; 921. J. P.C. 
141; 128 IL. T. 780; sub nm. HIN vw. 
Poursnotumpas & Co., 39 T. L. R. 226, 


e C. 
3108a. ——-.]—(1) Jf a man covenants to accept 
£1,000 bank stock on three days’ notice upon 
or before a particular day, 1t is no excuse for 
him that the party to make the transfer had 
no stock before the day on which he was to 
make it. (2) A mancannot be sued for money 
he covenanted to pay on the performance of 
a particular act if he prevents such per- 
formance.——SHALES v. SEIGNORET (1699), 1 
ea 440; 12 Mod. Rep. 248; 91 EB. R. 


Annotations -—Generally, Mentd. Lancashire v. Killing- 
worth (1701), 1 Ld. Raym. 686, Wyvil r. Stapleton, 
Shelburno v. Cundem (1723), 1 Stra. 615. 
8106. Add. Annotation :—Mentd. Harper v. Hedges, 
[1923] 2 K. B. 814. 

8109. Add. {nnotation :—Mentd. Tempus Shipping 
Co. ». Lous Dreyfus & Co, (1930), 99 L. J. 
K. B. 653. 

8115. Add. Annotation:— Consd. Browning ov. 
Crumlin Valley Collieries, [1926] 1 K. B. 522. 


3121. Add. .4nnotation :—Refd. The Penelope, 
[1928] P. 180. 

3128. Add. Annotation :—Refd. 
[1928] P. 180. 

8124. Add. Annotation :—Refd. The Penelope, 
{1928} P. 180. 


3187. Add. Annotation :—As to (2) Consd. Haskell 
v. Marlow, [1928] 2 K. B. 45. 


The Penelope, 


PART VII. SECT. 9, SUB-SECT. 


30986 v. -]—Where a contract 
to thresh a whole se does not provide 
for the rights & Habilities of the parties a 

‘in the event of the threshing Loar | makin 
interrupted by weather conditions, f 
will be held that the contract was b 
on the assumption that the state of the 
weather would remain such as to permit 





ermanent 


to recover for 


the threshing being done with nothing 
more than temporary interruption, & 2W : 
therefore, although the contract will CAN 

not be determined by a slight storm, 
break in the 
threshing impossible for an 
indefinite period will 
& when so a kek mag t. 


y done.—KLEIN t. SANDER- 


8149. Add. Annotation :—Expld. Re Wait, [1927] 

8157. Add. Annotations :-—Mentd. Sweet v. Williams 
(1922), 128 L. T. 379; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 

3162. Add. Annotation :—As to (3) Apld. Sargant 
v. Paterson (1923), 129 L. T. 471. 

$166. Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Browning v. Crumlin Valley 
Collieries, [1926] 1 K. B. 522; Hirji Mulji 
v. Cheong Yue S.8. Co., {1926} A. C. 497; 
The Penelope, [1928] P. 180; May v. May, 
[1929] 2 K. B. 386; Ottoman Bank v. Cha- 
karian, [1980] A. C. 277. 

3168. Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Refd. Larrinaga v. Soc. Franco 
Americaine Des Phosphates De Medulla 
(1923), 92 L. J. K. B. 455; Cohen v. Sellar, 
{1926} 1 K. B. 536; The Penelope, [1928] 
P. 180; Hyman v. Hyman, Hughes v. 
Hughes, [1929] P. 1; May v. May, [1929] 
2K. B. 386; Lever Bros., J.td. v. Bell (1930), 
47 T. J. KR. 47. 

8170. Add. Annotations :—As to (2) Refd. The Lord 
Strathcona, [1925] P. 148; The Penelope, 
{1928] P. 180. 

8171. Add. Annotation :—Refd. The Penelope, 
[1928] P. 180. 

3172a. -}—(1) By a charterparty made in 
Nov. 1916, er agreed to place their 
steamship at the disposal of applts. on 
Mar. 1, 1917, & appits. agreed to employ 
her on specified terms for ten months from 
the date when she was delivered to them. 
The ship was oe Manag by the Govt. 
before Mar. 1, 1917, & was not released until 
Feb. 1919. Applts. then refused to take 
delivery of her :—Held;: there had been in 
1917 a frustration of the charterparty which 
forthwith brought to an end the whole 
contract. 

(2) The legal effect of the frustration of a 
contract does not depend upon the intention 
of the parties, or their opinions or even 
knowledge, as to the event which has brought 
about the frustration, but upon its occurrence 
in such circumstances as to show it to be 
inconsistent with the further prosecution of 
the adventure.—-liingt MuLjJI v. CHEONG 
YuES.S. Co., [1926] A. C. 497; 95L. J. P.C. 
121; 134 L. T. 737; 42 T. L. R. 359; 17 
Asp. M. L. C. 8; 31 Com. Cas. 199, P. C. 

Annatairon 3 agne rally, Refd. De la Garde rv. Worsnop (1927), 


96L.75.0 

8175. Add. Annotation :—Refd. Hirji Mulji v. 
Cheong Yue S. S. Co., [1926] A. C. 497. 

8177. Add. Annotations :—Refd. Paterson Zochonis 
v. Elder Dempster, (1923] 1 K. B. 420; The 
Erik Boye (1929), 142 L. T. 336. 

3178a. -.]—In a charterparty there was a 
marginal memorandum that in the event of 
‘‘war, blockade, or prohibition of export 
preventing loading, this charter to be can- 








gon, [1928] 3 D. L. R. 204; [1998] 
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ict naaed tomsacae ea 
a Cr, tr) 

Change of furnace +—MILts ©. GLACE 

Bay Hovusine Commission, [1926] 1 

D. L. R. 608; 58N. s. R. 317.——~CAN. 


wea 


ut an end to it; 
er is entitled 
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celled’? :—Held: the charterparty was put 
an end to ipso facto by the happening of arg 
or either of the contingencies mentioned in 
the memorandum to the charterparty.— 
ADAMSON vv. NEWCASTLE STEAMSHIP 
FREIGHT INSURANCE ASSOCN. (1879), 4 
Q. B. D. 462; 48 L. J. Q. B. 670; 41 L. T. 
ae 27 W. R. 818; 4 Asp. M. L. O. 150, 


Annotations :—Consd. Mercantile S.S. Co. v. Tyser (1881), 7 
Q. B. D. 73: Moel Tryvan Ship Co. v. Weir nde. 
[i910] 3 K. B. ne Apld. Capel » Souttdl (1916), 114 
. e . ° amieson ewe he 

Froight Insoe. Assocn. (1895), 11 T.L.R.196. 


3178b. ——..]—-THE PENELOPE, [1928] P. 180; 
97 L. J. P. 127; 1389 L. T. 355; 44 T. L. R. 
597; 72 Sol. Jo. 557; 17 Asp. M. L. ©. 486. 

3179. Add. Annotation : —Refd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

8181. Add. Annotation :—Consd. Cantiere Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

8182. Add. Annotation :—Distd. Cautiere Navale 
Triestina v. Russian Soviet Naphtha Hixport 
Agency, [1925] 2 K. B. 172. 

3188. Add. Annotation :—Distd. Canticre Navale 
Triestina v. Russian Soviet Naphtha Export 
Agency, [1925] 2 K. B. 172. 

3183a. Ship ordered to leave port— 
Subsequent permission to return & sae 
A charterparty of an Italian ship provided 
that 216 running hours, Sundays & holi- 
days excepted, weather permitting, should 
be allowed the charterers for loading & dis- 
charging, & that the lay days should com- 
mence from the time the steamer was ready 
to receive or discharge her cargo, the captain 
giving six hours’ notice to the charterers’ 
agents, berth or no berth. The exceptions 
clause excepted ‘‘restraimt of princes, rulers 
& people.” The ship arrived at Latoum, 
& notice of readiness to load was given, 
& the lay days began to run. Owing, how- 
ever, to a dispute between the Russian & 








| 
' 8199. 


Vol. XIL—Contract. Cases 3178a—3211. 


3184. Add. Annotation :-—Refd. Akt. Roidar v. 
Arcos (1926), 42 T. L. R. 737. 


8185. Add. Annotations :—Refd. Sargant v. Pater- 
son (192%), 129 L. T. 471; Akt. Reidar ce. 
Arcos (1926), 42 T. L. R. 787: Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 

8188. Add. Annotations :—Consd. Snia Soe. di 
Navigazione Industria e Commercio v. Suzuki 
(1924), 29 Com. Cas. 284; Cantiere Navale 
Triestina v». Handelsvertretung der Russ 
Soz. Fod. Naphtha Export (1925), #4 L. J. 
K. B. 579. 

8189. Add. Cilahons:—-92 L. J. K. B. 455; 129 
L. T. 65; 16 Asp. M. L. C. 183; 29 Com. 
Cas. 1. 

Add. Annotation :—Refd. Hiryi Mulji v. Cheong 
Yue S.S. Co., [1926] A. O. 107. 

8193. Add. Annotation :—-Refd. Perry v. Hquitable 
Life Assce. Soc. of U.S.A. (1020), 15 T. t. RR. 
468. 

3194. Add. Annotations : —Consd. Larrinaga v. Soe 
Franco Americaine Des Vhosphates Dea 
Medulla (1923), 92 L. J. K. B. 4553 Virst 
Russian Insce. v. London & Lancashiro Insce., 
[1928] Ch. 022. Refd. Willis v. Wilhs (1027), 
V6 L. J. P2377; The Penelope, [128] P. 
180; flyman v. Hyman, Hughes vo. Hughes, 
[1920| 12.1; May « Moy, (1029) 2 K. 13, 886. 


3198. Add. Annotations :—As to (1) Apld. Snia Soc. 
di Navigazione Industria 6 Commercrio v. 
Suzuki (1924), 29 Com. Cas. 284. Consd. 
Kirst Russian Insce. v. London & Lancashire 
Insce., [1928] Ch. 022; The Penelope, [1028] 
P.180. As to (2) Apld. Huyi Muljyi vo. Choong 
Yue SS. Co., 1926) 4. C. 107. Refd. May 
v. May, [1929] 2 K.B. 386.0 Generally, Refd. 
Cohen v. Sellar, (1026] LK. B. 536; Lyman 
v. Hyman, Hughes v. Hughes, (1929) Po 1; 
Lever Bios, Ltd. e. Bell (1080), 17 Tha RR. 
47. 

Add. Annotation :--Aa to (1) Refd. Cantiare 
San Rocco 8. A. v. Clyde Shipbuilding & 
Engineering Co., [1924] A. C. 226. 


Italian Govts. the ship was ordered by | 3199a. — -——.]—Hirst Mout. Onnonu YUE 


the port authorities to leave Batoum & so 


SS. Co., No. 3I72a, ante. 


Russian waters, & accordingly the ship went | 3901, Add. Annotution : —Refd. Benaim v. Debony, 


to Constantinople. Subsequently permission 
was obtained to load the ship at Batoum, & 
she returned after being absent from the port 
a little over a fortnight. The owners sub- 
sequently claimed demurrage from the 
charterers, on the basis that the lay days 
continued to run during the period the 
ship was absent from Hatoum :—Held: 
interference by the Russian Govt. did not 
amount to such an illegality as to excuse the 
performance of the contract.—CANTIERE 
NAVALE TRIESTINA v. HANDELSVERTRETUNG 
DER Russ. Soz. Fop. Sovirr REPUBLIK 
NapatTHa Export, [1925] 2 K. B. 172; 94 
L. J. K. B. 679; 133 L. T. 162; 41 T. L. R. 
355 ; 69 Sol. Jo. 443; 16 Asp. M. L. C. 501; 
30 Com. Cas. 172, C. A. 


Annotation :—Refd. He HRopner Sshippi Co. & Cleeves 
Western Valleys Anthracite Collie Ee 1927] 1K. B. 879. 
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$194 i. Time charler— Ship re 
by Government.}--Hed: a 

condition was not to be implied in 


the contract that an interruption should 8204 
excuse the party from the further | L. J. P.C.86; 13 


e y m 

PeScrmance of it, unlese substantiall 3217 {. -—— 
he whole contract became impossibie 

of performance. DOMINION CoaL Co. 


v. LogD SrRaTHcona 8.8. (0., [1924] 
2 D. lL. R. 66 ° 57 N. Ss. R. 113.— CAN. 


PART VII. SECT. 9, SUB-SECT. 3.—C. 
v. Revad., {1924} A. C 226; 93 
L. T. 610. 


Dificult 
shipment.}—By a contract, made in 
1916, deft, sold certain goods, shipment 


1924] A. UC, 614. 

8202. Adda. Annotation : —As to (2) Consd. Cantiere 
Navale T'nestina v. Handelsvertretung der 
Russ. Soz. Fod. Naphtha Export (1925), 94 
L. J. K. B. 679. 

3206. Add. Annotations :— Refd. Cayzei, Irvine v. 
Board of Trade (1926), 06 L. J. K. B. 1054. 
Mentd. Ramdutt Ramkissendass v. Sassoon 
(1929), 98 L. J. P. C. 58. 

8207. Add. Annotation :—Refd. Finlay v. Kwik 
Hoo Tong Handel Maatschappij (192>), Us 
L. J. K. B. 251. 


3208. For “ national ’”’ read ‘ notional.” 


8211. Add. Annotations :—Aa to (1) Refd. Latinaga 
v. Soc. Franco Americaine Des Phosphates 
De Medulla (1923), 92 L. J. K. 1. 456; 
Jebara v. Ottoman Bank, [1927] 2 K. L. 264. 


to be from a continental port in aix 
approximately equal mnonthly parcels ° 
—Held: the Jong delay in shipment 
cauxed by war did not frustrate the 
commercial object of the contract & 50 
yut an end to It.—RINestTap v. GOLI Is 
Co PROPRIETARY, Lrp. (192>), +4 
me R. 303; 31 Argus L KR :21 


—— 


168 1n way of 
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Cases 3218—3328. 


8218. Add. Annotations :—As to (2) Refd. Livock 
v. Pearson (1928), 33 Com. Cas. 188. Generally, 
Mentd. Tournier v. National Provincial & 
Union Bank of England, [1924] 1 K. B. 461. 

8221. Add. Annotation :—Refd. Compagnie Con- 
tinentale d’Importation v. Handelsvertretung 
der Union der Russian Soviet Republic in 
Deutschland (1928), 1388 L. T. 663. 

8225a. Confiscation by foreign Governm ent.]—By 
a contract the vendors agreed to sell & the 


purchasers to purchase the timber then | 


standing uncut in a forest in the Republic of 
Latvia, the purchasers to have fifteen years 
in which to cut & remove it, such time to be 
extended if the purchasers were prevented 
by an act of the Govt., or otherwise by force 
majeure, or by war, from cutting or disposing 
ofthe timber. The purchasers took possession 
of the forest, but shortly afterwards an 
agrarian law was passed in Latvia under 
which the forest & all the timber therein 
became the property of the Latvian State, 
the agreement became annulled, & all the 
rights of vendors & purchasers in the forest 
& the timber became entirely confiscated :— 
Held: the performance of the contract was 
entircly frustrated by the act of the Latvian 
State, & the parties were released from it.— 
KURSELL v. TIMBER OPERATORS & CON- 
TRACTORS, [1927] 1 K. B.298; 95 L. J. K. B. 
569; 185 1L. T. 223; 42 T. L. R. 435, C. A. 
8226. Add. Annotation :—Refd. Kursell v. Timber 
rd a & Contractors (192%), 95 L. J. K. B. 


8238. Add. Annotations :—<As to (2) Consd. Cantiore 
Navale Triestina v. Handelsvertretung der 
Russe Soz. Fod. Naphtha Export (1925), 04 
L. J. K. B. 579. Refd. Lar a v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 455; Kursell 
v. ag a are & Contractors (1926), 
95 Ia. 569 ; 

P. 80 ; Hyman v. Hyman, 
Hughes, [1929] P. 1; May v. May (1929), 98 
L. J. K. B. 770. ‘As to (2) Refd. Lever Bros., 
Ltd. v. Bell (1980), 47 T. L. WR. 47. 


Hughes v. 


The Penelope, [1928] | 


ENGLISH AND Emprre Digest SUPPLEMENT. 


$238. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


3239. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


8240. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


3243. Add. Annotation :—Refd. Browning v. Crum- 
lin Valley Collieries, [1926] 1 K. B. 522. 


8262. Add. Annotation :—Mentd. Glenboig Union 
Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

8275. Add. Annotations :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528 ; 
Pockney v. Atkinson (1929), 142 L. T. 135. 


8276. Add. Annotation :—As to (2) Refd. Hyman 
v. Hyman, Hughes v. Hughes, [1929] P. 1 


3280. Add. Annotations :—Refd. Hyman v. Hyman, 
Hughes v. Hughes, [1929] P. 1. Mentd. 
Campbell v. Pollak, [1927] A. C. 732. 


3282. Add. Annotations :—Consd. Cantiare San 
Rocco S. A. v. Clyde Shipbuilding & Engineer- 
ing Co., [1924] A. O. 226; Graves v. Cohen 
(1929), ‘46 T. 1. BR. 121. Refd. Cohen »v. 
Sellar, [1926] 1 K. B. 536 ; Hyman v. Hyman, 
Tiughes v. Hughes, [1929] P. 1. Mentd. 
Anchor Donaldson v. Crossland, [1929] A. C. 
297. 


3303. Add. Annotation :—Refd. Tredegar v. Har- 
wood, [1929] A. C. 72. 

3806. Add. Annotation :—Refd. Tredegar v. Har- 
wood (1927), 44 T. L. R. 17. 


3824. Add. Annotation :—Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

3327. Add. Annotations :—As to (5) Apld. Meyrick 
v. Dyson (1925), 41 T. L. R. 368. Generally, 
Refd. British American Continental Bank v. 
British Bank for Foreign Trade, [1926] 1 
K. B. 328. 

3328. Add. Annotations :—Apld. Baldry v. Mar- 
shal), [1925] 1 K. B. 260; Barker v. Agius 
(1927), 43 T. L. R. 7515. iluntoon Co. v 


AOLY NUS (LUUULpuraved), jLvou] 1 Ul. vao 


Mentd. Szymonowski v. Beck, [1923] 1 K. B. 
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resp. during 1927. Clause 8 of the 
contract provided that ‘‘ in the event 
of legislation being passed ... which 
may in any wise restrict or prohibit 
the sale of yeast in any quantity or 
to any class or race, this agreement 
shall ‘become void, ” while clause 9 
provided that “ if such on ei 


works, |\—Held : 


business 
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sp. Strike of workmen—Lease of salt 
the contract to 
rent had not become impossible of 
Derren. —Hart LAXMAN JOSHI 
SECRETARY OF STATE FOR INDIA 
(1997), L. R. 52 Bom. 142.—IND 
aq. Ltefusal of tia oad licence Jor 


contemp Fo 
ae (Ont.), (og) +3 D. L. He 612. 


PART VII. SECT. 9, SUB-SECT. 5. 


faction of other party—Whether party 
bound to decide reasonably or entitied to 
decide arbitrarily—Bona fide decision. 
— Pitt. agreed to place sods around 
defts.’ power house to thelr satisfaction. 
Defts., not being satisfied with the 
sods or the work, cancelled the oon- 
tract. In an action for damages for 
breach of contract, the jury found that 
defts. had acted fomest y but un- 
reasonably :—// he judgment of 
defts. honestly artic od at was final, & 
Itf, was not entiticd to Bos Ahh 


pay 


relates only to imported yeast thon RUMAN +. FoRD Moror Co. 
your nolling prioe ae may be li. Lease of hotel.}-—The lessees JANADA, LTD., Lar , D. L. R. 960 5 7 
noreased at your option in cortain oF ane note 1 property, Se aed for 58 O. L. R. 317.—CAN 

atte dis Ganortation of LAr fate & doo ation that the lease of the st. Heceipt of money — Duty to 


romises & an 


the Union was prohibited except with he chattels 


the jeruerce of the Comr. of Police. 
Applt. thereupon repudiated the con- 


tract, pleaded it was null & void under | licence :—Held: 


clauses 8 Y theroof :— Held; legis- 
lation robibitin the Importation of | by the lessee, it boing 
yeast did not fall within the terms of 


either clause of the contract, inasmuch 
as it did not prohibit or restrict. the 
yaa of yeast.--COMPRESSED YEAST, | 
v. DISTRIBUTING AGENCY, LTp., | 270; 

1028} App. D. 301.—S. AF. 

wk i, A 
export only. :—Held : 
frustratod.—-MAYER 
atte SuGAR REFINE 
pie) . L. R. 

31 GAN, 


SA . » WLR. 


contract being for 
its object was L. 
‘& DAE ING. v. 
LTD., 
783; 68 O O. L. R. 





an agreo 

in the hotel 
mninated through failure to obtain a 
the abolition of the 
bar was a rick that must be undertaken 


tota] destruction of the subject-matter, | 
but a case of sterility. —-CHERRIER 
ORTON AZ wo ee & PENSION 


3D. L. R. 689.—CAN. 


PART VII. SECT. 9, SUB-SECT. 6. 
3278 i. Revsd., [1924] A. C. 226; 9° ; 
J.P.C. 86; 180 L. T. 610. 

PART VII. SECT. 11, SUB-SECT. 1.—A. 
° 8305 i. Performance by one fo satis- 


collect.}—A contract provided for a 
percentage of the es received by 
one party to be paid to the other :— 
Held: liability could not be evaded ‘by 
failure to oollect the moneys; but 
where there was good ruason to suppose 
that litigation for the purpose of 
& : collection would be useless, there was 
; no dete to litigate.—NORTHERN Piper 
. , Ling Co, », CanaDIAN Gas Co., [1924] 
| 4D. L. R. 1111.—CAN, 


; PART VIL. seed “e Gee 1.— 
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were ter- 


&® case not of | 
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a i. —— Agreement to sell dealer's 
business pe ect yh granting of licence by 
ULIMAN 


icensing -~-RasanH v. § 
(1927), 48 | ~L. R. 309.8. ‘AF. 
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457 ; Lancaster v. Turner, [1924] 2 K. B. 222; 
oe v. ere (9a. 83 Com. Cas. 120. 
- Huntoon Co. v. Kolynos (I 
[1930] 1 Ch. 528. a a 
After this case add “ See, also, 
No. 814a.” 

3330. To the cross-references following this case 
add “As regards bills of exchange.}—Sve 
Brits oF EXcHANGE, Vol. VI., pp. 79-93.” 

3840. Add. Annotations :—Refd. Guy-Pell v. 

' Foster, [1930] 2 Ch. 169: Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

8346. Add. Annotations :—Refd. Guy-Pell  v. 
Foster, [1930] 2 Ch. 169; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 

8351. Add. Annotations :—Consd. Huntoon Co. v. 


Kolynos (Incorporated), [1930] 1 Ch. 628. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 169. 


3379a. ——— Provided ‘‘ undertaking ”’ carried out.] 
—BRrvFF v. CONYBEARE (1868), 17 L. T. 664, 
Ex. Ch.; revag. (1862), 138 C. B. N. S. 263. 


Annotation :-—Consd. London Corpn. +. Sandon, London 
Sa a e Met. Ry., Met. Ry. v. London Corpn. (1872), 26 


CoMPANIES, 


3407. Add. Annotation :—Refd. Uuntoon Co. v. 
Kolynos (Incorporated), [1930] L Ch. 528. 

3408. Add. Annotations :—Consd. Tfuntoon Co. v. 
Kolynos (Incorporated), (1930] 1 Ch. 528. 
Refd. Guy-Pell v. Foster, [1930] 2 Ch. 169. 

3447. Add. Annotation :—Refd. Cohen v. Sellar, 
[1926] 1 K. B. 536. 

8487. Add. Annotations :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 483; Never-Stop Ry. (Wembley) v. 


oem 


Vol. X1I.—Contract. Cases 3228—38561. 


British Empire Exhibition (1924) Incorpo 
rated, [1926] Ch. 877. 

8490. Add. Annotation :—Refd. British & Boning- 
rear. oF ports Western Cachar Tea Co., [1928] 

3494. Add. Annotations :—Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 
789 ; Anglo-Newfoundland Development Co. 
v. Pacific Steam Navigation Co., [1924] A. C. 
406; Cohen v. Sellar, {1926} | K. B. 536. 

84905. Add. Annolation :—Refd. United States 
Shipping Board v. Durrell, [1923] 2 K. B. 739. 


8500. Add. Annolution :—Refd. British & Bening- 
tons v. North Western Cachar Tea Co., [1928] 
A. C. 48. 

3508. Add. Annotation :—Distd. Chillingworth ». 
Esche, [1923] 1 Ch. 576. 

3509. Add. Annotation :—Refd. Samuel 7. Dumas, 
[1924] A. C. 431. 

3513. Add. Annotations ;—Consd. Acties Nord- 
Osterso Rederiet v. Casper, Edgar (1923), 
28 Com. Cas. 222. Refd. British & Boning- 
tons v. North Western Cachar Tea Co., [1923] 
A. C. 48. 
3514. Add. Annotation: Refd. Admiralty Comrs. 
ve. Chekiang (Ownera), [1026] A. C. 637, 
3519. Add. Annolalions: — Refd. Lawrence v. 
Ilayes, [1927] 2 K. B. 1113; Karle vr. Hems- 
worth R. oD. C. (1928), 41 PR. TL. R. 605 3 le 
Pinto Leite, Ha p. Des Olivaes, [1029] 1 Ch. 
221. 

3520. Add. Citation :—Revad. sub nom, NIcnons 
ve. NoRTL METROPOLITAN RAILWAY & CANAT, 
Co. (1804), TL I. T. 886, C. A. 


-s ~ 


Part VIll—--Defences to Actions for Breach of Contract. 


3561. Add. Annotations :—Consd. Rose & T'rank 
Co. v. Crompton, [1925] A. ©. 445. Refd. 
British & Beningtons v. North Western 


PART VII. SECT. 11, SUB-SECT. 1.— | document — Is 
D. ‘a) 

siinple conc 

for 

has 

happened. 


o i, -——.]-— Hanirax & Oarr 
BRETON CoaL & Hy. Co. v. GREGORY, 
Cass. Dig. 2nd ed. 727. —CAN. 


PART VII. SECT. 11, SUB-SECT, 1.— 
D. (q). 


| 
sa. Timber licence—Condition against 
eure OF alae or pupae) 
— condition itn a special) timber ) ’, 
licence under Land Act (B. G.), 1908, | Q/QUIBATORS) 
that no Chincse or Japanese should 
be employed in connection there- 
with is one of the essential terms 
of the licence.—A.-G. FOR BRITISH 
COLUMBIA vt. BROOKS, BIDLAKE & Co., 
ee 3W.W.R.9; 638.0. R. 466.— 


sd. Contract for sale of currency— 





Pa condition precedent to delivery.) | lives. Afte 
—WaISH v. BROWN (1868), 18 C. P. 
60.—CAN. where :-—~Held : 


ef. Selling agency agreement.)— 
AUCHTERLONIE v. ARMS (1875), 25 
C. P. 403.-—CAN. 


sk. Agreement to sell land for church— 
If congregation brought t -}—Held : 
although at first conditional, the con- 
tract, by reason of a gongregation 
having assembled, became absolute.— 


6N.S.R 


PART VII. SECT. Ets SUB-SECT. 1.— 


3422 1. General rule.}-—Where a 
J.5. 


sufficioutly 
certain, & reer: doponds on poMme 
dition or event, it is sufficient 

Itf, to allege that the condition 
een complied with or the event has 
he onus then lies on deft. 
to show that what wan intended by the 
document sued on to be a condition 
pressecny to entitle pitf. to succeed 
as pot been complied with. -—-UNION 
Suarke Aouney & INVESTMENT, LTp. 
(7. SPAIN 
N. L. KR. 348.--S. AF. 


PART VII. SECT. 11, SUB-SECT. 3.— 
A. (b). 


Pp i. -}—The consideration for 
a quit-claim decd was the maintenance 
of the grantor & pltf. durmg their 
r the death of the grantor, 
deft. married, & pltf. left & lived clse- 


as it 
meaut that plitf. would Iive in deft.’ 
house & be maintained there by him, 
& as she bad no valid excuse for leaving 
him, deft. was not obliged to 
for her support else 
v. LEBLANC, (1923) 2 Db. L. RR. 1076; 
5 . R, 201.—CAN. 


PART VII. SECT. 11, SUB-SECT. 3.— | 
A. (c). 


3509 i. What amounts to warrer.}— | 
BOWES vt. CHALEYER, (1923] V. L. K. 
295 ; 32 C. L. R. 159.— AUS. 
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Cachar ‘Nea Co., [1923] A. ©. 48.  Mentd. 
Royal Exchange Assce. v. Hope, (1928) Ch. 
17¥. 


clear & | PART VII. SECT. a SUB-SECT. 3.-- 
\ . 


3521 6. Rught cf defaulling party to 
sue other party- Iecuvery of depot, |--- 
Defts. contracted to supply p tf. with 
& quantity of lumber to be loaded on 
cars in July, 1920. Defts. hauled the 
luinber to the railway siding teady for 
shipment. but pitf. failed to provide 
curs, as it was his duty to do, upon 
48 which tbe lumber could be loaded : — 

Held: an action by pitf. to recover a 
deposit pald on the cantract must be 
dignilssed.—- GQLENNIE v. RUsHTON 
(1922), 55 N.S. R. 530.—OAN. 


(1927), 


PART VIII. SECT. 2, SUB-SECT. 2.—A. 


3542 1. General rule.)--WHITEFORD v. 
CANS (1868), 28 U. C. R. 349,- 


was clearly 3547 li. ——.] -Prior to foreclosure 


rucecdings on a rotge. given by deft., 
pitt. "4 cole? wroto deft.'s solr. that the 
registered owner was willing to give 
a quit-claim deed to pltf. to clear w 
the title & avold litigation if deft. 
would give a quit-claim deed to pltf. 
This was agreed to, but subsequently 
deft.’s solr. received # letter from 
Itf.’s solr. purporting to withdraw 
pa ull negotiations to accept a quit- 
clan decd :-—-Held: there was an 
accord but po satisfaction.—CaLKns ¢. 
Brows, (1024) 4 D. L. HK. 5503; 3 
W. W. R. 409.—CAN. 


rovide 
whertc.-~ COMEAN 


Cases 8560—8784c. ENGLISH AND Emprre Dicrest SUPPLEMENT. 


3568. Add. Annotation :—Refd. Allen v. Pci dee 
Bank of Canada (1025), 41 T. L. R. 625. 


3606. Add. eee :—Apld. Berry v. Berry, 
[1929] 2 K. B. 316 

3614. Add. Annotation : .—Refd. Jenkins v. Jenkins, 
{1928] 2 K. B. 501. 


$622. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


$641. Add. Annotations :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. Refd. Barclay 
v. Malcolm (1925), 183 L. T. 612. 


3646. Add. Annotations :—As to (1) Refd. Re 
British American Continental Bank, Lisser 
& Rosenkranz’s Claim, [1923] 1 Ch. 276; 
Re Chesterman’s Trusts, Mott v. Browning, 
pes? Ch. 466 ; Poyrae v. Wilkinson, [1924] 
2K 166. 

8654. Add. Annotation :—Consd. Sowerby v. Lind- 
say (1928), 44 T. L. R. 501. 

3658. Add. Annotation: - Refd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 LB. 492. 

8661. Add. Annotation :—Refd. Reading Trust, 
Lid. v. pee Spero v. Kicading Trust, Ltd., 
[1930] 1 K. B. 492. 

3667. Add. Annotation :-—Refd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
[3980] 1 K. B. 482. 

8671. Add. Annotation :—Refd. Reading Trust, 
td. v. Spero, Spero v. Reading Trust, Ltd., 
[1980] 1 K. 33. 492. 

sitar Annotation :—Refd. H. v. H., [1928] 

8680. Add. Annotation :—Refd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

8749. Add. Annotation :—Refd. /?c Houlder, [1929] 
1 Ch. 205. 

8751. Add. Annotation :—Refd. Albemarle Supply 
Co. ». Hind, [1928] 1 K. B. 307. 

8752. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 92. 

8768. Add. Annotation :—-Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 


PART VIII. SECT. 2, SUB-SECT. 3.—D. clause: “ It is hore 


al. boston ¢ of on execution every month, b 
guste ro alto of Between mo mn mortoagor & v. day of Aug., 


& ph of 
tho sal 


_ 


sald KE. will, Aire 


A.D. 
pane tion of the first payment, which 


hese presenta) p 
d L. the sum of 840 per month, * 


3781. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1025), 41 T. L. B. 625. 


8784. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (19265), 41 T. L. R. 625. 


3784a. ~-}—-Hatt v. Papiey (1923), 166 L. T. 
Jo. 83. 


3784b. ———.]——Pltf. granted a bill of sale over 
certain furniture to a moneylender, &, as 
she was unable to pay him the first instalment 
when it became due, defts. agreed to advance 
to her £1,000 on another bill of oe for 
the purpose of paying him off & of having 
her furniture released from the first bill of 
sale. Pltf. arty map ad received : cheque for 
£1,000 from d after recei it she 
executed the second bill of sale, which stated 
that the consideration for it was £1,000 paid 
to pltf. Inan action by pltf. to restrain defts. 
from dpoene of the furniture comprised 
in the second bill of sale, pltf. relied on Bills 
of Sale (1878) Amendment Act, 1882 (c. 43), 
s. 8, & she contended that the roal con- 
sideration was the payment off of the money- 
lender & the release of her furniture from the 
first bill of sale :—Held: the consideration 
for the second bill of sale was the loan of 
£1,000, & as a cheque was a good payment 
until dishonoured there was no need to state 
in the second bill of sale that the payment 
was by cheque, & therefore, as the considera- 
tion was correctly stated in the second bill 
of sale, the action failed. — D’UsEz v. 
Trarrics & Discoveries, Lrp. (1924), 40 
7? ; lL. R. 441. 


37840. -}—If a bill of exchange or note be 
taken on account of a debt & nothing be 
said at the time, the legal effect of the trans- 
action is that the original debt remains, but 
the remedy for it is suspended till the maturity 
of the instrument in the hands of the creditor, 
If the bill or note is given not by the debtor 
but by a4 stranger, the action for the original 
debt is equally suspended.— ALLEN v. Roya 
BANK OF CANADA (19265), 95 L. J. P. 0. 17; 
184 L. T. 194; 41 T. L. R. 625, P. C. 








PLatTT v. MoFaun 


agroed that the ——, 
ag fe lith 293.—CAN. 


day of 
on the 11t 
(with th 


| (tsa), 40. 40. P. 


o ii. 
SOMERVILLE, [1929]. 
40 B.C. R. 415.—CAN 


PART VIII, SECT. 8, "ase 


v RNBERG 
192 DLR. B11; 


ay to 


8614 4. Satunfaction he one: Judg- e date o e men He : eredtion—Prand nt parent: 
ments recoverod b & Budge the payments were to be made « on the MoM wduule heed _ sera 
eleven aefts: i anicten toa lth day of bc month, beginning Co., Lz. 11933) 2D. L. R. 556; 16 
hese judgments remaining wa- upon Aug. 11. © payment due on Ate 604: (1923) 1 W. W. R. 
maid, T., one of defts., under a com- Aug. 11 wad to be exp edited, &, there- irre 
zoe oem an kegs oo Oe Beco pion — 
or ain ODS 8 cod., 0 eo —, 
0 ance YY © Cor ce 
Batlatacti ction of le in olibediions, rrigtn- PART VIII. ween: 8, SUB-SECT. 4. oS op —}—hag INEAU 9. BOUR- 
a ots. Were Jo eevee: ‘ecnepicioss CAN. 
liable ts rexpect of tho ju ent debts. 3656 vill. -}—If there ia no 





he agreoment was made, the vo. 


gonahh to examine deft. W. as a judg- that 





special covenant for payment of a debt 
; sewhero, the presumption of law is 
the borrower ought to seek out 


PART VIII. aaa it SUB-SECT. 5.— 


ment debtor :—Held : the effect of the the lender for ent.—GOKUL Das cceplance ta satisfaction 
agreement was to rolease T. unquall- 9», NaTHU (1995) be R. 48 All. $10.— nen - Pe }—The cechine & using 
rags in popes a eee oh Se IND. of & cheque handed to a creditor on 
theretore, W sean cnt examiintic ana. a0ue Unicss creditor edtor's condition that tt isto. be 
ment debtor. —LUGSDIN 0. Bi ALL, @eroad. The duty w which lish law taken in satisfactaon of a claim for a 
te 9) 4 D. BR. 643; 64 O. rR. {mposes upon a debtor to d his lareer amount, & with words on the 
51,——-CAN ? creditor & pay him is imposed upon cheque so intimating, is not conclusive 
ete Pala “Uri IGAIA ScbtoR is auijocl -“Wheehee It Go coated in satiat tion 
realm n India a debtor is subjec whether mee Soe Mgt germ 
gar ART VII. SECT. 8, SUB-SECT. 3 to the same duty, it cee imited. of the ques — 
. Payment inatalments—Firs#t -~BANBILAL ABI v. GHULAN ww. Poa th 11933] 3D. L. R. 
pagent a be € ited.J}—The question Manbus Euan (1038), 8 83 L. R. Ind. is3 : L. R. 493; [1923] 
was as to the meaning of the following App. 68.—IND. 1Ww we R. 1289.—OAN, 
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8806. Add. Annotation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 
8818. Add. Annotation :—Refd. Jones v. Waring 

& Gillow, [1926] A. C. 670. 


8817. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


8818. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 6265. 


3883. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 626. 


3864. Add. Annotation :—Refd. Re Houlder, [1929] 
1 Ch. 206. 


8874. Add. Annotations :—Refd. Abram S.S. Co. 
v. Westville Shipping Co., [1923] A. C. 778. 
Mentd. Wilkins v. Carlton Shoe Co. (1930), 
94 J. P. 207. 

8880. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


8905. Add. Annotations :—Apld. Albemarle Supply 
Co. v. Hind (1927), 48 T. L. R. 652. Refd. 
Albemarle Supply Co. v. Hind, ‘hoa 1K. B. 
807. 


8909. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, {1928] 1 K. B. 307. 


8930. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

$949a. -—- ———_ -]-—Where @ creditor appro- 
priates his debtor’s payments in his books 
without communicating the a appr opriation to 
the debtor, the creditor is ne ound by the 
appropriation.—LONDON WESTMINSTER 

ANK v. BUTTON (1907), 51 Sok Jo. 466. 


$961. Add. Annotation pian an Supply 











Vol. XII.—Contract. Cases 3806—~4117. 


3977. Add. Annotations ee Supply 
Oo. v. Hind, [1928] 1 K. B. 307; Near — 
io King, Chasseur fa Co., [1930} 2K.B 


$990. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 

3097. Add. Annotation :—Mentd. Dennerley v. 
Prestwick U. D. C. (1929), 46 T. L. R. 659. 

herr pcan :—Refd. He Wait, [1927] 1 


4009. Add. Annotation :—Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76. 


| 4010. Add. Annotations :—Mentd. Liggett (Liver- 


po ool) v. Parelays Bank (1927), 187 L. T. 448 ; 

loyds Bank v. Chartored Bank of India, 
Australia & China, [1929] 1 K. B. 40. 

4017. Add. Annotation :—Refd. Smith v. Wood, 
{1929} 1 Ch. 14. 

4050. Add. Annotations :—Mentd. 8.S. Australia 
v. S.S. Nautilus, [1927] A. O. 145; 8S.S. 
Hontestroom v. 8.8. pekeloree 8.8. Honte- 
stroom v. S.S. Durham Oastle, [1927] A. C. 37. 

4059a. -}-FREENEY v. FIRBECK MAIN COL- 
LIERIES, Lrp., [1926] 2 K. B. 218; 95 
L. J. K. B. 689; 184 L. T. 745; 19 B. W. 
©. C. 83, C. A. 

4078. Add. Annotation :—Mentd. Conquer v. Boot, 
[1928] 2 K. B. 336. 

40771. Add. Annotation: — Refd. Saunders v. 
Young’s Brewery (1926), 42 T. L. R. 136. 


4087. Add. Annotations :—Mentd. Perrin v. Dickson 
(1929), 45 T. L. R. 621; Leeming v. Jones, 
(1930) 1 K. B. 279. 

4117. Add. Annotations :—Mentd. Jones (Hollo- 





Co. v. Hind, [1928] 1 K. B. 307 way) v. Woodhouse, [1923] 2 K. B. 117; 

PART VIII. SECT. 8, SUB-SECT. 5.—-K conten nr aie by array eee han, W. R. 602; 22 Alta. L. R. 41.— 
omens eC or is at Itberty to 

a A — pence apply the payment in Hquidation of 8934 li. —— —-—— Arreaya of salary— 

valuahle—Mine valuelees—Formation of lawful dobt actually due & puy- Unless a sation by deblor to current 
company by creditors—Whether con- ab e to him from ee —RELU MAL (ined 2 LOWAN . vd.) Co. (Ont), 

clusive as to accord & eatisfaction.}— | Y, AAMAD (1925), I. L. R. 7 Lah, 17.— {192 42 Dp. 6 R. 946; 70. B. R. 396. 

WHITLA« v. Parr (1898), 12 Man. L. R. ee 

122.— CAN. ——. ——.-}-FRASER v. ——— ———~.}—MoQREGOR  v. 
Licors (1863), 10 Gr. 207.—OAN. aaoux (1848), 4 U. C. R. 878.—OAN. 

PART VIII. SECT. 3, SUB-SECT. 7.—A. 2 3884 vi. - encatese, DASH ARATHI es 7 pea topruled debt. Leap gigs 

i. —H cred: HOSE v. KHHtONDKAR ABDUL HANNAN crodito 
ioane by eoere” apprepalion raaayd (1927), I. L. R. 55 Calc. 624.—IND. debt by the same debtor but the 


pralitor 2 cannot appropriate in opposi- 
tion to his debtor’s expressed intention. 
Frise ey GHOBE v. Pa gh aay 

ABDUL HANNAN (1927), I - L. R. 55 
Calc. 624.—IND. 


8876 i. ——.J]—A debt owing from 
a creditor to his debtor cannot 
considered as a payment by debtor 
until he consenta to the creditor re- 
taining it& raEWeON it ager horcee 


89138 i. 
simple contract 





pers being a 
of the 





PART VIII. SECT. 3, SUB-SECT. 7.—C. 
Mortgage debt—Or 


hair of the rents & 
premises 
mtgor. ., & the latter assented to the 
plied firat in payment 

account § or gooda sold :-—Held : 
an incumbrancer, whose 


amount of one of the debts is disputed, 
Rly enn made by the debtor Ari 

a ot be appropriated 

creditor to xe | debt. SE, Pans 


tgeo ZELMA 2D. L. R. 464; 1 
ea: “Ege of the AN R. 143; 23 8 L. R, 354,.— 
, sold goods to the 


_—_— Ross v. PERRAULT 
(set, 18 Gr. 2( 206.—CAN. 


rights accrued 


oss MATTE an PART VIII. SECT. 3, SUB-SECT. 7.—- 
We 2° D. LR, 1211, 119281 "d eta the Hite Goat tee eae 
tees ; 19 Sask. L. the on © rents 3961 1. Statement of rule.}—Scorr sg 
profits. necessarily & irrevocably re- | pgngen v. ELLIOTT t1ga6} 8 D. D. A 
o"5876 il. ——.}—A person who pays | ere cnern Mo “Biveon sete ai | 8043 aye Ww. rem 
money bes 6 Heat o aepy ent GL T 224; TOL it 458—OAN, | 2.81 : 
mien’ to any of the debts which he ' AN. 8961 Hi. —— -}-The rule in Clayton's 
—ALBERT v. STOREY, [1925] 4 3913 fi. ——- -———- -—.}-—Re | Case ia at best merely « @ presumption.—— 
D .: R. 374. aT CAN. a ee: (A BaNKRUPT) (1851), 2 Gr. Sara 1 TW wv iar tie fs 
$884 ill. ————.}—Where a debtor, ite. 
who owes more than one debt to the ni, —— te ae eS ae cee 
same creditor, makes a payment | wth So pag . 3962 Vv. -] — CANADIAN 
out approp1 it towards 53 plete ae i Wy ih L. ve rey BANK OF COMMEROE 0 re Ot pee 
charge of a any particular debt, the right [199011 W. W. K. 006.—CAN Pi ae te Aas e Alte, Le R. 209.— 
of the credi appropriate 3034 i. Earlier debt.|—Under j 





amount pale towards any of the debts 
due to him continues up to the time 


anu pa igri whereby defts. undertook 


3962 vi, ———- -——.])— LakE e 
Crosnir. (1911), 9 Nid. L. RB, 190.— 
NFLD 


when he applies the payment bbe brohied for gpods ds ated, uD uD tore certain ; 
JAMESON (1926), 1. L. R. | Hag? m 


MANISTY v 


id Pa Itf. b me the 
dd: pa: y 
planet aft fter the paid to “pit the agree- 


PART VIII. = xs SUB-SECT. 9.— 


3884 iv. a { ment coul og ne appropriated to a 4028 oder — “ }-Owramo Equit 
debtor owes soveral | debta ones Person debt orie e itt, “ander = former ee rp Ag oe way vee 7 
es a payment him, bu agreement of same kind.—Cop- iran. 
mot tal taken advantage of the’ privilege | vILLE Co., LID. v. GODDARD, [192¢) [1926] 8B. O. R. 297.—-CAN. 


499 


Cases 4117— 4359, 


ee v. Blatspiel, Stamp & Heacock, [1924] 

1 K. B. 666; Tarn v. Scanlan, Neilsen, 
Andersen v. Collins, Muller (London) v. 
Lethem, Muller v. I. R. Comrs. (1927), 44 
T. L. BR. 568; Coolee, Ltd. v. Wing, Heath & 
Co. (1930), 47 T. L. I. 78. 

4130. Add. Annotation :— Refd. 
Savill, [1926] 2 K. B. 530. 

4182. Add. Annotation :—Mentd. Re Harrington 
Motor Co., Ez p. Chaplin, [1928] Ch. 105. 

4138. Add. Annotation :—Ae to (2) Consd. Smith 
v. Wood, [1929] 1 Ch. 14. 


Richmond vv. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


4198. Add. Annotation :—Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 871. 

42038. Add. Annotation :—Folld. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

4285. Add. Annotations :—Refd. Lawrence v. 
Hayes, {1927] 2 K. B. 111; Humphery v. 
Wilson (1929), 141 L. T. 469. 

4286. Add. Annotations :—Mentd. New York Life 
Insce. v, Public Trustee (1924), 93 L. J. Ch. 
449; Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669; Royal Trust Co. v. A.-G. 
for Alberta (1929), 46 T. L. R. 25. 


Part 1X.—Constructive Contracts. 


4825. Add. Annotation :—Mentd. Adams v. Morgan, 
[1928] 2 K. B. 234. 

4885. Add. Annotation :—Mentd. Adams v. Morgan, 
[1923] 2 K. B. 284. 

4340a. Double payment by bank to client’s order.] 
—Pltfs., a London bank, on telegraphic in- 
structions from a bank in Warsaw, which was 
acting for a Polish co., paid to defts. £2,000 
on account of a sum of over £4,000 owed by 
the Polish co. to defts. The Warsaw bank 
then wrote a letter of confirmation, but pltfs. 
mistook the letter for a direction to pay defts. 
a further sum of £2,000 & didso Afterwards 
the Polish co., believing the su n paid off to 
be £2,000, told the Warsaw bank to arrange 
for the payment of another £1,000, but the 
instructions accordingly sent by the Warsaw 
bank to pltfs. were lost in transmission & 
were never received. On discovering the 
facts plitfs. were willing to credit defts. with 
the above-mentioned £1,000 & brought an 
action to recover £1,000, the balance of the 
£2,000, as money paid under a mistake of 
fact :—Held: (1) there was no such mistake 
of fact as entitled pltfs. to maintain that the 
amount claimed was money paid to their 
use, & the action failed ; (2) pitfs. had been 
negligent as between themselves & defts 
Barctay & Co., Lip. v. MALcotm & Co. 
(1925), 183 L. T. 612; 41 T. L. R. 518; 
69 Sol. Jo. 675 

4358a. Payment of rates on tithe rentcharge by 

occupier—Demand after Tithe Act, 1891 (c. 8) — 

—At the date of the passing of the above Act 

rates upon a tithe rentcharge were due & in 

arrears, owing to the omission of the over- 

seers to demand payment thereof from the 


_~ 





PART VIII. SECT. 4, SUB-SECT. &.—A. 


4134 ii. ——.]—Moopir v. MaAo- 
KENZIN, [1925] 1 L. R. 801.— CAN. 


Ce enki enemenenenat 


PART IX. SECT. 1, SUB-SECT. 1.—A. 


4825 i. General rule.}—W11s0n »v. | W! 
Mason, LamMB v. WILSON (1876), 38 | any legal obl 
U~. C. R. 14.—CAN. Man 


PART IX. SECT. 1, SUB-SECT. 1.—C. 


occupiers of the land out of which the tithe 
rentcharge issued. The tithe rentcharge for 
the period in respect of which the rates in 
arrear were due had been paid to the tithe- 
owner in full. After the passing of the Act, 
the overseers, purporting to act under Tithe 
Act of 1837 (c. 69), s. 8, demanded payment 
of the arrears of rates from the occupiers 
of the land, who paid them, & were allowed 
the amount thereof by their landlord, the 
owner of the land, out of the half-year’s rent 
next becoming due. Subsequently thereto 
a half-year’s tithe rentcharge became payable 
by the landowner. The landowner claimed 
to deduct therefrom the amount which he 
had allowed to the occupiers out of their 
rent in respect of the arrears of rates paid 
by them :—Held: having regard to the 
Act of 1891, s. 6, the payment of the arrears 
of rates by the occupiers was a voluntary 
payment, & they were not entitled to deduct 
the amount so paid from their rent; conse- 
quently the landowner was not entitled to 
deduct the amount which he had allowed to 
the occupiers from the tithe rentcharge due 
by him.—Re TirHE Act, 1891, ROBERTS v. 
Potts, JONES v. COOKE, [1894] 1 Q. B. 213; 
68 J. P. 333; 42 W. R. 204; 9 R. 230; 
sub nom. JONES v. POTTS, JONES v. COOKE, 
63 L. J. Q. B. 881; 69 L. T. 849; 10T.L. R. 
111, C. A. 
Annotatwn :—Distd. Lewis v. Hughes, [1916] 1 K. B. 881. 


4359. For ‘‘ Payment to clear off maritime 
lien—No request from mortgagees’’ read 
‘‘Payment to clear off maritime lien—No 
request from mortgagees.’’ 

Add. Annotations :—Refd. The St. George, 





ee meen 





—_——. 


recover over the debt of another paid 
thout request of such other & without 
igation on his part.—— 
TELL ¥. WHITTEM (1867), 5 Nfld. 

L. R. 200.—NFLD. 


4341 iv. -}—The principle that 





PART VIII. SEOT. 4, SUB-SECT. 7.— 
A. (a). 


4200 iil, -——.}—Where_§ several 
debtors are bound jointly, a release 
given to one disoharges the others, 
unless the creditor, when granting tho 
reloase, reserves his right against 
them; this rule applies as much to 
a judgment debt as to any other 
obligation.—CasTLE v. BILaKkY (1921), 
50 . L. R. 536.—CAN. 


PART VIII. SECT. 4, SUB-SECT. 9. 


ar. On secunty for debt.}—The re- 
lease of a debt operates as a release of 
any security held in respect of it.-- 
G@. wv. Saito & France, [1926] 
N. Z. L. R. 217.—N.Z. 


st. Payment to enable fulfilment of 
contract.}—~-Where a timber contract 
contained the terms that Govt. & 
all other dues should be paid b 
contractor, & deft. co. reserv the 
right to retain Govt. dues from_ the 
contractor until clearance had been 
furnished :—-Held: money paid by 
deft. co. to furnish the clearance was 
aid on behalf of the contractor to fulfil 

is contract & was chargeable against 
him.—KEANE t. CANADIAN PAOIFIC 
Ry. Co. (1924), 84 B. Cc. R. 127.—CAN. 
PART IX. oe 1, SUB-SECT. 1.— 


. & Co. v. 
4341 iii, ——.}——-A volunteer cannot } #8; [1928} 3 W. 
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& payment made by one person for 
the benefit of another cannot be 
recovered from the latter, no matter 
how clearly be has benefited there- 
from, if he had not expressly or 
employ. requested the making of it 
or has not elected to adopt its benefit : 
& that the mere fact that he accepted 
the benetit of that which he had no 
opportunity to refuse is not evidence of 
adoption or ratification was applied 
herein an action Drcagat to recover 
amounts paid for freight & for the 
feeding in transit of cattle shi by 
deft.—McK1ssick ALCORN, GNUS 
v. HALy (Sask.), [1929] 1 LD. L. R. 

W. R. 509.—CAN. 


[1926] P. 217; The Goulandris, [1927] P. 182; 
The Stream Fisher, {1927} P. 73. 


4360. For ‘‘——— Premiums on husband’s life 
policy paid by wife—First life interest under 
settlement of policies taken by wife ’’ read 
‘* Premiums on husband’s life-policies paid 
by wife—First life interest under settlement of 
policies taken by wife.’’ 


4872. Add. Annotation :—Refd. Christoforides v. 
Terry, [1924] A. C. 566. 

4877a. Double payment by bank.]}—Barciay & 
oe Lrp. v. Marcorum & » No. 4340a, 
ante. 

4879. Add. Annotation :—Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927), 187 L. T. 533. 


4882. Add. Annotation :—Consd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589. 


4885. Add. Annotation :—Refd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 L. 'T. 443. 


4890. Add. Annotation :—Consd. Smith, Hogg v. 
Bamberger, (1929] 1 K. B. 150. 


4410. Add. Annotation :—As to (2) Refd. Akt. 
Deruenve Steinstad v. Pearson (1927), 137 


4418. Add. Annotation :—Dbtd. Lowther v. Clif- 
ford (1926), 95 L. J. K. B. 576. 


4429. Add. Annotation :—As to (1) Refd. Akt. 
Dampskibs Steinstad v. Pearson (1927), 137 
J.. T. 533. 

4435. Add. Annotations :—Consd. The Chekiang, 
[1925] P. 80. Apprvd. Admiralty Comrs. v. 
Chekiang (Owners), [1926] A. ©. 637. 


4437. Add. Annotation :—Overd. Spencer v. Ash- 
worth Partington, [1925] 1 K. B. 589 


4438. After this case add ‘* See, further, COMPANIES, 
Vol. IX., pp. 328-331.” 


4478. Add. Annotations :—Refd. Re Mason (1925), 
97 L. J. Ch. 321; Marconi’s Wireless Tele- 
graph Co. vt. Newman, (1930) 2 K. 33. 202. 


4487. Add. Annotations :—Refd. Holt v. Markham, 
(1923] 1 K. B. 504; Cantiare San Rocco S. A. 
v. Clyde Shipbuilding & Engineering Co., 
[1924] A. C. 226; Bowling v. Cox, [1926] 
A. ©. 751; Anchor Donaldson v. Crossland, 
[1929] A. C. 287; Marconi’s Wireless Tele- | 
graph C'o. v. Newman, [1930] 2 K. B. 202. |! 
ee on eae Corpn. v. Fenwick (1923), 129 

. T. 766. 


4523. Add. Annotation :—Distd. Jones v. Waring | 4563. 


& Gillow, (1926] A. C. 670. 


PART IX. SECT. 2, SUB-SECT. 1.—A. 

~.. Effect of arrangement between 
co-contractors.}—Where co-contractors 
arrange between themselves that one 
of them, although liable to their 
creditor, is not to be called upon by 
the others to pay any portion of the 


Mad. 207.—IN 


4556 i. General 


| foo v. Boumey Co. (1928), I. L. R. 


PART IX. SECT. 3, SUB-SECT. 3. - C. 
rule.}—The corpn. by 
one resolution directed that $300 should 


Vol. XIL—Contract. Cases 4359-4563. 


4534. Add. Annotations :-—Apld. Holt v. Markham, 
f1923] 1 K. B. 504. Refd. Jones v. Waring 
& Gillow, [1926] A. C. 670; British & North 
aoe Bank v. Zalzatoin, [1927] 2 K. B. 








4534a. -}—By certain military regula- 
tions officers in the Royal Air Force were on 
demobilisation entitled to a gratuity varying 
in amount according circumstances. If 
their names were on a certain list, called the 
Emergency List, they were only entitled to 
a gratuity at a lower rate than if they were 
not on that list. Deft. was a demobilised 
officer of the Royal Air Force. Pitfs., who 
acted as Govt.’s agents for the payment 
(inter alia) of gratuities to demobilised officers 
of that force, in ignorance of the fact that 
deft. was on the Emergency List, but also 
in forgetfulness of the regulation which 
rovided that the gratuities of officers on the 
Smergency List should be paid at the lower 
rate, & not appreciating the materiality of 
an officer be on that list, paid deft. his 
gratuity at the higher rate to which he would 
have been entitled if he had not been on that 
list. More than a year afterwards, & before 
notice of the mistake, deft. spent the money. 
In an action to recover back the excess pay- 
ment as money paid undor a mistake of fact ; 
—Held: pltfs. could not recover on the 
grounds that plfts.’ mistake was not a mis- 
take of fact causing the payment; & that 
as deft. bad been led by plfts.’ conduct to 
believe that he might treat the money as his 
own, & in that belief had altered his position 
by spending it, pltfs. were estopped from 
alleging that it was paid under a mistake.— 
Horr v. MARKITAM, [1925] 1 K. B. 604; 92 
L. J. K. B. 406; 128 1. 1. 7193 67 Sol, Jo. 
314, C. A. 
Consd. Jonc« ». Waring & Gillow, [1926) 
is . Refd. British & North Iuropean Hank v. 
Zulzstein, (1027) 2 K. 1. 923; Reckitt «, Barnett, Pem- 
broke & Slater (1927), 4¢ T. L. RK. 93; Home & Colonial 
Insee. v. London Guarantec & Accident Co, (1928), 45 


T. L. R134; Marcont’s Wireless Telegraph Co. v. Newman, 
{1930} 2K. KB. 202. Mentd. Ord. v. Ord, [i923] 2K. 33. 432. 


4542. Add. Annotations :—Generally, Refd. Holt 
v. Markham, [1923] 1 K. B. 604; British 
American Continental Bank v. British Bank 
for Foreign Trade, [1926] 1 K. B. 828; Jones 
v. Waring & Gillow, [1926] A. C. 670. 


Add. Annotation :—Consd. Jones v. Waring 
& Gillow, (1926) 2 K. B. 612. 


Annotations : 
A. C. 670 


expended :—THeld: there could be no 
recov on tbe common counta, 
for deft. had received no money.— 
CHATHAM TOWNSHIP CORPY v. 


debt, no action lies against him for 
contribution with respect to payments 
made by one of said others to 
the creditor.—STAINSLEIGH v. FISHER 
Al ee ae 3D. L. R. 136; (1928] 
2 W. W. R. 205.—CAN. 

PART IX. SECT. 3, SUB-SECT. 1. 


m i. ———.}--BARNHART 0. ROBERT- 
BON (1842), 6 0.8. 542.—CAN. 


PART IX. SECT. 3, SUB-SECT. 2.—A. 


t 
st, W. of 1920, s. 92, is essentially an 
table action for *“‘ money had & 
received ’’ & not 8 suit for “‘ & 
compensation.’’—DINDIGUL MUNICIPAL 


pe 
eq 


be granted to euch councillor, deft. 
being une, to be by them expended on 
the roads; & by another, that $100 
should be placed to the credit of each 
councillor, to be expended by them on 
the roads & bridges in their respective 
divixions. This was in accordance 
with an established pre , by which 
the councillors superintended tbo laying 
out of moneys in thelr respective 
divisions. Deft. granted several orders 
on the treasurer to diffcrent persons as 
for ‘‘ work done,’’ which were paid, 

it appeared that such work, though 
contracted f »r, bad not been performed. 
There ~vas no evidence, however, of 
any fraud or collusion on deft.’s pert, 
or of any gain to himself, excerpt the 
usua] charge to the corpn. of the coni- 
mission on such moneys 43 were 
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PART IX. SECT. 3, SUB-SECT. 3.--D. 

sx. General rule.) —Deft. having sold 
a cargo & remitted the procerds to 
GC. & S., an action was brought by pitfa. 
on the common counts 44 for money 
received to their use :—/eld. after 
the sale deft. held the proceeds for 
the benefit. of pitfs., & in remitting 
them to C. & +. did so in his own 
wrong, & the verdict for deft. should 
be set aside.—-MortTon v. Molmop 
(1874), 10 N. 8. RK. RR. & C.) 71.— 
CAN. 


. Money pald to revenue offic 
Representing value of seizure ies - 
APP. 


informer for 
athe Ouanens (1888), 21 N 3 Kt. 


232.—CAN. 


Cases 4560a—4685, EINGLIsH aND Emprre Diarst SuPPLEMENT. 


4560a. Damages recovered by holder of bill of 
exchange against sheriff—Bill held in trust 
for plaintiff.;—Where the holder of a bill of 
exchange, who held it in trust for pltf., sued 
the drawer, &, pending that suit, became 
bkpt., & his assignees rwards brought an 
action against the drawer in bkpt.’s name, 
in which action, the sheriff having been 
guilty of an escape on mesne process, the 
assignees recovered against the sheriff in 
an action for the escape, damages to the 
amount of the bill:—Held: pltf. might 
maintain money had & received against the 
assignees for the damages so recovered, 
allowing to them the costs & expenses.— 
RANDOLL v. BELL (1818), 1 M. & S. 714; 
105 BE. R. 266. 

Annotation :—Distd. Neale v. Reid (1823), 1 B. & CO. 657. 

4578. Add. Annotation: —Refd. Tournier v. 
National Provincial & Union Bank of Eng- 
land, (1924] 1 K. B. 461. 

4578. Solicitor acting as banker—Cheque paid out 
of funds belonging to plaintiff—To party in- 
debted to plaintiff.]—Pltis. were a limited co. 
formed to amalgamate certain firms & cos. 
controlled by F., two of the directors of pltfs. 
being F. & deft. T. The latter was a member 
of the firm of T. & C., who were the solrs. 
of pitfs. & also of F. Pitfs. had moneys 
standing to their credit in the books of '. 
& ©., & F. also had a running account with 
TT. & O. During a period when F. was in 

debt to pitfs. he drew for his wwn purposes 

on the moneys standing to the credit of pltfs. 
in the books of T. & O. At the time of these 

transactions deft. T. was not aware of F.’s 

indebtedness to pltfs., but the ct. found that 

deft. T. knew enough of F.’s methods to be 
ut on ma hae as to what F. was doing. 

ubsequently pltfs. brought the present action 
against T. in respect of these moneys on the 
ground of conversion & for money had & 
received & for breach of duty & negligence 
as one of their directors & as their solr. 

Deft. T. pleaded acquiescence by pltfs. :— 

Held: deft. T. was liable in conversion, & 

even if there had been acquiescence he was 

liable for money had & received, & pltfs. 
were entitled to recover.— FENTON TEXTILE 

Assocon., Lip. v. Tuomas (1929), 45 T. L. R. 


264, C. A. 

4583. Add. Annotations :—Refd. Underwood v. 
Bank of Liverpool & Martins, Same v. Bar- 
clays Bank, [1924} 1 K. B. 775; Liggett 
(Liverpool) v. Barclays Bank (1927), 137 
L. T. 448; Lioyds B v. Chartered Bank of 
oe erate & ie Bhg-d! 1 K. B. 40; 

arconi’s ess e .v. Newman, 
[1930] 2 K. B. 292. sia la 

4587. Add. Annotation :—Refd. Brocklebank v. 

R., [1925] 1 K. B. 52. 5 7 


4590a. -——- ——— To bank named by principal— 
ec RR Dee ae RRS AS Sah 


Money returned by bank to agent.}— Pitis. 
in London sold to a New York co. a quantity 
of Belgian francs to be delivered to deftes. 
as the purchasers’ agents in Brussele on 
Dec. 81, at a price to be paid in dollars on the 
same day in New York, & the purchasers 
instructed defts. te ps the francs when 
received to the C. . On Dec. 30 bkpcy. 
. proceedings were commenced against the 
purchasers in New York & a receiver was 
appointed, & on the same day the purchasers 
cabled to pltfs. not to pay the franos to defts., 
as they, the purchasers, were unable to com- 
plete their contract. Before that cable 
atrived pitfs. had already paid the francs to 
defts., & defts. had paid them to the O. Bank. 
Pltfs. then requested the OC. Bank to return 
them, & the C. Bank returned them to defts., 
with an explanation that they did so for the 
urpose of cancelling defts.’ payment to them. 
n these circumstances defts. claimed that, the 
money having been returned to them, they 
were entitled to hold it on behalf of their 
principals, & refused to pay it over to pités., 
who brought an action to recover the francs 
as being money had & received by defts. to 
their use :—Held: (1) as at the time pltfs. 
paid the francs to defta. the purchasers 
had already repudiated their contract, al- 
though pltfs. did not know that fact & conse- 
quently had not accepted the repudiation, 
pltfs. were under no legal obligation to pay, 
&, having paid under a mistaken belief of 
legal liability, they would have been entitled 
to recover the money back if they had dis- 
covered their mistake before defts. had paid 
it to the C. Bank ; (2) the effect of the money 
being returned by the C. Bank was to restore 
pltfs. to the same position as that which 
they occupied before defts phid it away, & 
that position was unaffected by the fact that 
before redemand of the money by pltfs. the 
trustee in bkpcy. of the purchasers had 
directed defis. not to part with it, & defts. 
in compliance with that direction had credited 
the purchasers with it in their books; (3) 
defts. were bound to repay it to pltfs.— 
British AMERICAN CONTINENTAL BANK v. 
British BANK FOR FOREIGN TRADE, [1926] 
1K. B. $828; 95 L. J. K. B. 326; 134 L. T. 
472; 42 T. L. R. 202, C. A. 

4591. Add. Annotation :—Refd. Re A Debtor, 
[1928] Oh. 199. 

4597. Add. Annotations :—Refd. Abram S.S. Co. 
v. Westville Seiad ar Co., [19238] A. O. 778 ; 
Rowland v. Divall, [1923] 2 K. B. 500. 

4598. Add. Annotation :—Refd. Abram S.S. Co. v. 
Westville Shipping Co., [1923] A. C. 773. 

4628. Add. Annotation :—Distd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 

4635. Add. Annotation :—Consd. Brocklebank v. 
R., {1924] 1 K. B. 647. 


PART IX. SECT. 3, SUB-SECT. 3.—H. ad. M paid to obtain possession , the costa, _ P nabs solr. paid the 
o eit. 
I 


4596 i. General rule.}—Re Cannes & | 2, 
MoNarrn, {1937) 2D. L. R. : y 
0. L. R. {oh CAND Be Re AEE ORS t 


PART IX, SECT. 3, SUB-SECT. 4.— 
B. wwe CT. 4 


d. oney. 
. 1LSON 
wNON (1876), 38 


PART IX. cao 


v. Mason, Lama v. amount to ‘s solr. The appeal 
U. ©. R. 14.—CAN. was allowed & deft. ordered to pay the 
ssecr. 4— Nolthor aot, nor bis soit. would "fund 

| +— either deft. nor his solr. w: re: 
* . ve - the amount paid for the costa :—Held : 
yuon the money could be recovered from 


. m i, ——.}—-RiocHarpe v. Ta ° 
sa. M poid (1896), 98 N.8. R. (16 R. & G.) S11.—  cdeft. as money received to pitf.’s use. 


oney under decree— 
Decree unreversed.}—Money recovered 
under a decree cannot be recovered 


BuREE v. Beatry & WHItTs, {1928} 
I. R. 91.—IR. 


back in a fresh suit while the d PART IX. SECT. 8, SUB-SEOT. 4.— SECT. UB-SECT. 4.— 

yemains in foros; but if the ‘decree B. Or eulnanialemts Gr * 

more paid ir recoverable.—N AG ANNA: dee aes Cisrnioned Sith coe. Pits. Threat to ag off = .}—LEWIs 0. 

<8 Med 8060 ae (1923), I. L. R. | appealed. After service of notice of ANDOVER & PERTH L. Comns 
» 895.— IND. appeal deft. threatened to distrain for (N. B.), [1939] 1 D, L. R. 34.—OAN. 
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4640. Add, Annotations :—Conad. Brocklebank v. 
R., [1925] 1 K. B, 52. Refd. Glamorgan 
aaa Council v. Glasbrook, [1924] 1 K. B. 


4644. Add. Annotations :—Apld. Marshal Shipping 
Co. v. Board of Trade, [1923] 2 K. B. 343. 
Consd. Brocklebank v. R., [1925] 1 K. B. 52. 
Refd. Glamorgan County Council v. Glas- 
brook, [1924] 1 K. B. 879. 


4640. After this case add “Payment as con- 
dition of Hoence to sell ship to foreigner.}— 
See CONSTITUTIONAL LAW, pp. 280, 281, ante, 
Nos. 526a-526d, ante.”’ 


4650. Add. Annotation :—Refd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 


4651. Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 


4676a. ———.|—Pitf. cannot abandon his claim 
in tort & still pursue his claim for money had 
& received which dopends upon the alleged 
tort.—Harpin & LANE, Lrp. v. CHILTERN, 
[1928] 1 K. B. 6638; 96 L. J. K. B. 1040; 
1388 L. T. 14; 43 T. L. R. 709; 71 Sol. Jo. 
664, C. A. 

4678. Add. Annotation :—Mentd. Ord v. Ord, 
[1928] 2 K. B, 482. 

4683. Add. Annotation: —Mentd. Re Letters 
Patent No. 139, 207, Re Carbonit Akt., 
[1924] 2 Ch. 53. 


4700. Add. Annotation :—~Refd. Woollatt v. Stanley 
(1928), 188 L. T. 620. 

4704. Add. Annotation :—Mentd. Preston Corpn. 
v. Pyke, [1929] 2 Ch. 338. 


4711. Add. Annotation :—Mentd. Ord. Ord, 
{1923] 2 K. B. 432. 

4716. Add. Annotation :—Refd. London & Mont- 
rose Shipbuilding & ag ore Co. v. Barclays 
Bank (1925), 31 Com. Cas. 67. 

4725a. ——— Conversion by creditor of bankrupt—— 
Proceeds paid to defendant.|—A. ufter com- 
mitting an act of bkpcy. in order to procure 
his discharge from an arrest at the sult of B. 
draws & indorses to B. a bill of exchange, 
which C. accepts in expectation of receiving 
goods of A.’s into his hands. C. receives the 
goods, sells them, & pays the amount of the 
bill to B.; the assignees of A. cannot maintain 


v. 


Vol. Xi2.—Oontract. Oases 4640—4908a. 


an action against B. for this money as money 
had & reccived to their use.—-WALLER v. 
ern (1816), 1 Stark. 481; 171 E.R. 
586. 


4742. Add. Annotation :—Consd. Jones v. Waring 
& Gillow, [1925] 2 K. B. 612. 

4751. Add. Annotations :-—Consd. Jones v. Waring 
& Gillow, {1925] 2 K. B. 612; Re Mason, 
(1929] 1 Ch. 1. 

4770a. -|—PRESTON v. STRUTTON (1792), 1 
Anat. 50; 145 B. R. 797. 


aamelation :— Consd. Rawson v. Samuel (1841), Cr. & Ph. 


4824. Add. Annotation :—Refd. British & North 
Buropean Bank v. Zalzstein, [(1927)2 K. B. 92. 


48532. -]—The H. Co. entered into an agiee- 
ment for reinsuring marine risks with the 
L. Co. Later, it was voluntarily wound up, 
& B., tho liquidator, agreed the lL. Co.’s 
claim for a large sum, & paid dividends in 
respect of tho claim. Following the practice 
of the co. B., notwithstanding the provisions 
of Stamp Act, 180) (cv. 39), 45 Marine Insur- 
ance Act, 1008 (c. 41), treated the agreement 
& the claim under it as valid. After the 
dissolution of the I, Co. he was advised that 
he should have disallowed the claim, & the 
dissolution was annulled, but) an action to 
recover the money was dismissed, as no 
inistake of fact by 1B. was proved. On a 
misfeasance summuns by a creditor of the co. : 
—Held ; where an agreement is wholly void, 
items alleged to bo due in respect of it are 
not a proper basis for an action on an account 
stated, & that a proof based on an account 
stated in such circumstances must be resected. 
—Re Home & COLONIAL INSURANCE Co., 
Lrp., [1930] 1 Ch. 102; eub nom. Ite Homm & 
COLONIAL INSURANCH Co., MAY v. BARHAM, 








99 I. J. Ch. 118; 142 L. T. 207; [1029] 
B. & C. R. 85. 
4859. Add. Annotution:—Retd. fe Uome & 


Colonial Insurance Co., [1930] 1 Ch. 102. 
4868. Add. Annolations :—-Aa to (1) Refd. Thomp- 
son v. British Medical Assocn. (New South 
Wales Branch), [1924] A. 0. 764. Generally, 
Refd. Palmolive Co. (of England) v. I'reed- 
man (1927),44T. L. R. 88. Mentd. Jée Home 
& Colonial Insurance Co., [1930] 1 Cb. 102. 


Part X.—Personal Contracts. 


4907. Add. Annotation :—Refd. Public Trustee v. 


Elder, [1926] Ch. 776. 
3 


PART IX. SECT. 3 SUB-AECT. 4.— 
46541. Cause of action known to 


| 
| 


for of the amount of the ch 
money pald to the agent for A.’s use. 
While the money might have been 
recovered before the effecting of the 


4908a. ——- .]|—The clement of persona) confidence 
which renders a contract unassignable is not 


of advortising contracts, which It 
took iu its own name:—-I/eld: not 
assignable.—-Swinson (JOHN) Co., LTD. 
oe. ORYSTAL PALACE, L' 


uc as 


-}~Banxk ov MOnNTR ‘ TD., (1922) 
We aan 2W. vi R. ib: mr {legal purpose, it cannot be recovered | N. ZL. R. 250; Gas. L. KH. 60.— N.Z. 
B.C. R. 78,81; 34 D. L. R. 26.—OAN, | after.—LAWSON , FARLEY, [1024] so. Agreement for casement -- Con- 

1D. L. R. 279; 1 W. W. R. 243; 18 | struction & use of tramway.} —-Dett. & 

PART IX. SECT. 8, SUB-SEcT. 4.— | [88k. L. R. 48.—-CAN. another in 1916 granted to 4. 4 right 
0. (i). PART IX. SECT. 4, SUB-SECT. 5 to lay down a tramway through deft. 

OF sake OF COP Agee B. ( 8.'s timber. i) 8. assigned his 


tea for deli f part crope.}— 
‘or wery O 0 ; 
Ducat 2 i hase (1839), f Ont. Dig. 


» (a). 
sm. Casual observation to third party 
—Insuficient.|\—Curns 
(1847), 3 U. OC. R. 323.——OAN. 


righte under the agreement to pitt. 
The assignmont was known 
d no objection. 


to 
Deft. in 


land for the purposes of removing 
re 16 
©. FLINDALL 
| 


PART IX. SECT. 8, SUB-SECT. 4.—E 
‘ 4 ‘ removed part of the tramline, & 
sk. Purpose ilegal— Purpose partly PART X. SECT. 1. destroyed Mart of a treatle bridge :— 
}—If A. gives to another as his sb. pote ihm agreement.}-—- An | Held: the grant or contract was not 
agent a cheque to make a purchase | agreement whereby defts. granted to | a peroneal one, & pitt. had an equt- 
forbidden by law, & the agent makes . &., on business as J. 8. ' able tnterest by ment from ». 
the purchase & indorses the cheque to | Co., the exclusive hts of i the CDONAID v 


the vendor, A. cannot recover from the 
leged balan 


agent an al ce unaccounted | matters co 


screen n easement.-— 
advortising, J. 8. Co. attend to all | PeppLz, [10923] N. Z. 
nnected wi 


L. it. Y87.— 


th the obtaining , N.Z. 
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confined to cases where the purchaser relies 4921. Add. Annoiation :—Distd. Graves v. Cohen 


on the personal skill of the vendor or manu- 
facturer, or where the manufacturer relies 
on the personal idiosyncrasies of the buyer 
with regard to his requirements or with 
regard to his performance to the covenants 
other than his obligation to pay. Where the 
ability of the buyer to pay is the subject- 
matter of personal confidence, the contract 
is just as much taken out of assignability 
as where the manufacturing skill of the 
seller is the subject-matter of the buyer’s 
personal confidence. 

Pret age entered into a contract with H. to 

upply him with 10,000 tons of coal, the 

elivery of which was to be extended over 
a years. H. had been carrying on the 
business of a coal merchant for some years, 
the business consisting of carting coals fram 
defts.’ depots round the streets of a certain 
district & there selling it to the working classes 
by weight in relatively small quantities, it 
being a regular practice to give short credit. 
H. assigned the contract to pltf., who up 
to the time of the assignment had no 
experience of the coal trade :—Held: there 
was that degree of difference between FL.’s 
& pltf.’s knowledge of the business, which, 
-having regard to the nature of the business, 
constituted an element of personal confidence 
in the matter personal to H. which made the 
contract unassignable.—-CooOPER v. MICKLE- 
FIELD CoaL & Lime Co., Lrv , Coorer v. 
pa (1912), 107 L. T. 457; 56 Sol. Jo. 

06. 


(1929), 46 T. L. R. 121. 


4922a. Agreement as to right to perform play.]— 


By an agreement pltf. grant to E. “‘ the sole 
& exclusive right of representing or perform- 
ing ’’ in certain areas a play, of the music of 
which pltf. was the composer :—Held: the 
agreement was not limited to performance 
at a theatre & was not a mere licence, but was 
an assignment to EK. of rights which either 
he or his exors. could assign.— MESSAGER v. 
British BROADCASTING Co., Lirp., [1929] 
A. ©. 151; 98 L. J. K. B. 189 ; 140 L. T. 
227; 45 T. L. R. 60, A. L. 


4929a. Contract by jockey to ride horses.]—-A con- 


tract by a jockey to ride the horses of an 
owner is dissolved by the death of either 
party. 

That it was a personal contract... is 
clear beyond words. A jockey is chosen 
because of the confidence reposed in his 
personal skill & judgment & ability in 
racing (WRIGHT, J.).—GRAVES v. COHEN 
(1929), 46 T. L. R. 121. 


4931a. ——-.|—CooPER v. MICKLEFIELD CoAaL & 


Limz= Co., Urp., COOPER v. RAYNER, No. 
4908a, ante. 


4084. Add. Annotution :—Consd. Graves v. Cohen 


(1929), 46 T. L. R. 121. (Reference has been 
made to the headnote, not justified by any- 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., per WRIGHT, J.) 


4913. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co., [1928] 97 L. J. K. B. 251. 


4915. Add. Annotation :—Refd. ae v. British 


4935. Add. Annotation :—Refd. Graves v. Cohen 
(1929), 46 T. L. R. 121. 


4936a. S. I’. JACKSON v. ia (1702), 


4918. Add. Avaolatine: - Refd. 


4956. Add. Annotations :—Refd. 


Broadcasting Co., [1927] 2 K. B. 643. 


4916. Add. Annotation :—Refd. Messager v. British 


Broadcasting Co., [1927] 2 K. B. 643. 
Co. v. Jackson (1929), 99 L. J. KK. B. 181. 


Anne Farrow v. Wilson (1869), L 
v. Alder (1906), 50 Sol. Jo. 258. 


Kxpress Dairy 4936b. —— 


Rep. 650; 88 E. R.1 


notations :-—Reld. Tasker v. Shes (1861), 6H. &N. 
~R.4C. P. 744; Binkins 


—~ --.]—-GRAVEs v. COHEN. No. 4929a, 
ante. 


Part XIl.——-Assignment of Contracts. 


Anderson v. 
Kquitable Life Assce. Soc. of the United 
States (1926), 134 L. T. 557; Bennett v. 
Whitehead, [1026] 2 K. B. 380. 


4985. Add. Citations :—33 L. T. 760; sub nom. 


Re EUROPEAN ASSURANCE SOCIETY ARBI- 
TRATION ACTS, 1872, 1873 & 1875, Re ANGLO- 
AUSTRALIAN & UNIVERSAL Famity LIFE 
ASSURANCE CO., HARMAN’S CASE, PRATT’S 


4957. Add. Annotation :—Refd. Public Trustee v. 


Elder, [1926] Ch. 776. 


4963. Add. Annotation :—Consd. Greer v. 
Supply Co., [1927] 2 K. B. 28. 


PART oa SECT. 2, SUB-SECT. 1. 
4967 When imnplied.}—MORRISON 
Fee (is7a). 1N. B. R. (Pug.) 203.— 


PART XII. SECT. 2, SUB-SECT. 2.— 


- (a 

4958 iil. -——.}~-A business 
was transferred to a new co. Pitf. 
brought an action for an unpaid balance 
against tho old firm. Evidence showed 
that pltf. had disclosed no intention 
to accept the new oo. as tho debtor :— 
Held: the old firm were Lable.— 
Simpson & ORS ve. Cousins, [1923] 
1D. 1L. R. 106.—CAN, 


4958 iv. ———.} —SWINSON 
oe Co., LED. - OnyeTat PALACR, 
1923) N "Sg. L. R. 250; Gas. 


958 Vv. biota ——.)}—MCcCULLY 9. 








— 


Case, 45 L. J. Ch. 332. 


MARITIME UNITED FARMERS’ CO-OPERA- 
TIVE, CARTER ¢. MARITIME UNITED 
FARMERS’ CO-OPERATIVE (N. B.), [1926] 
4n.L. R. 727.—CAN. 


PART XII. sar ck Be SUB-SECT. 2.— 


4967 i. Clear proof ‘of pl re- 
uired—Onus on party alleging nuva- 
ee eee JENKINS, {1926) 
NY Z. L. R. 858.—N 


PART XII. SECT. 2, SUB-SECT. 2.—B. 


4998 iv. Te Be eae ae v. 
as MAN, (1925) 1 D. L. R. 911.— 
— ee "firm taken § Bill of ez- 
change o en in 

Bill dishonoured.}-—Pitf. co. an eeuaitoe 
of a firm, had no notice of the dis- 
solution of the partnership between the 
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Downs 4998. Add. Annotation :—Mentd. 
Tabrum (1923), 129 L. T. 24. 


Rackham vw. 


partners, C. &S., until Feb. 7, when H., 
pltfs.’ manager, was told of it. H. 
took an acceptance of S. for the amount 
sue bay ltfs. down to Feb. 1], dating it 
eb. 7, aa ig the bill & con- 

tinued to supply oe 8 — 8. down to 
Mar. 4 when the esas was closed. 
On Mar. 10 the draft ft teen by H. was 
dishonoured, & on Mar. 31, the Nslecigas 
dealing was closed by H. 
demand note from S. for the whole 
amount ene heel to yee co. :—Held ;: 
C. was not rel m his liability 
to pltfs. unti) after for notice of dissolution 
given by S. on Feb. 7. There was no 
novation & pltfs. were oe to re- 
cover from the members of the firm 
their account down to Lang aay aoe 
notice.—HANTSPrORT FRUIT 

v. COLDWELL, 1938) 4 D.L. R. R85 36 
N. 8. R. 222.—CAN. 


5081. Add. Annotations :—Refd. Larrinaga v. Soc. 


5041a. 


Part XIIl——Interpretation of Contracts. 


Franco Americaine Des Phosphates De 
Medulla (1928), 92 L. J. K. B. 456; Cohen v. 
Sellar, [1926] 1 K. B. 536; First Russian | 
Insce. v. London & Lancashire Insce., [1928] 

Ch. 922; The Penelope, [1928] PB. 130; | 
Hyman v. Hyman, Hughes v. Hughes, [1929] | 
P. 1; May v. May, (1929] 2 K. B. 386. 

Mentd. Lever Bros., Litd. v. Bell (1930), 47 

T. L. R. 47. 





5082. Add. Annotations :—Refd. Tournier v. 


National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Livock v. Pear- 
s0n (1928), 33 Com. Cas. 188. 


5083. Add. Annotations :—Refd. Sack v. Jones, 


[1925] Ch. 235; O’Cedar v. Slough Trading 
Co., [1927] 2 K. B. 128; Aldridge v. Wright, | 
[1929] 2 K. B. 117; Vanderpant v. Mayfair | 
Hotel Co., [1930] 1 Ch. 138. 
| 
| 


5040. Add. Annotation :—Mentd. Macmillan v. 


Cooper (1923), 98 L. J. P. ©. 113. 


5041. Add. Annotation :—Mentd. Hyman v. Hy- 


man, Hughes v. Hughes, [1929] P. 1. 


-]—Defts., manufacturers, sold goods 
to plitfs., retailers, upon condition that pltfs. 
should not resell the goods to the public at 
less than a specified price. After business 
had been carried on upon this condition for 
three years defts., without giving pltfs. 
notice of their intention to change their 
method of business, began to sell goods 
direct to the public without the intervention 
of middlemen, at a price very much lower 
than that which plifs. were obliged to charge 
under their contract with defts., & as a resull 
pltfs. were left with goods which they had 
bought from defts. & had in stock, & could not 
dispose of the goods except ata loss. They 
claumed damages on the ground that a term 
must be imphed in the contract that defts. 
would not themselves sell the goods to the 
poe at a price below that which pltfs. were 

ound by the contract to charge, or at least 
that before beginning to sell goods to the , 
public they would give pltfs. sufficient notice 
to enable them to dispose of their stock of 
goods at a profit :—Held: no such term as 
pitfs. required could be implied in the con- 





ee —~—— 


—_ ~~ 


\ 


113; Kelantan Government v. Duff Develop- 
ment Co., [1923] A. C. 305 ; Larrinaga v. Soc. 
Franco Americaine Des Phosphates De 
Medulla (1923), 92 L. J. K. B. 445; Trans. 
oceanica Soc. Haliann Di Navigazione ». 
Shipton, [1923] 1 K. B. 31; United States 
Shipping Board v. Durrell, |1023]2 K. B, 739 ; 
Tournier v. National Provincial & Union Bank 
of England, (1924]1 K. B. 461; Bentall, Hors- 
ley & Baldry e. Vicary (1930), 47 T. La 1. 98. 
As to (2) Refd. Re Windsor Steam Coal Co. 
(1901), Ltd. (1928), 140 T.. T. 80. 


5045. Add. Annotations :—Consd. United States 


Shipping Board v. Durrell, [1923] 2 K. B. 
739. Refd. Anglo-Newfoundiand Develop- 
ment Co. v. Pacific Steam Navigation Co., 
[1924] A ©. 406; Cohen v. Sellar, (1926) 
1 K. B. 536. 


6048. Add. Annolations :—Consd. Cockburn v. 


Smith (1923), 40 T. L. R. 1133 Kelantan 
Government v. Duff Development Co., 
[1928] A. 0. 395; Forbes, Abbott & Lennard 
v. G. W. Ry. (1927), 1388 L. T. 286. Apld. 
Silverman v. Imperial London Hotels (1927), 
137 L. T.57; Wallems Redery A./S. v. Muller, 
Batavia, [1927] 2 K. B. 99; G. W. Ry. v. 
Durnford (1928), 189 Ll. T. 145; Livock vr. 
Pearson (1025), 33 Com. Cas, 188 5G. W. Ry. 
» Monmouthshie County Couneil (1028), 
03 J. P. 142. Refd. Larrinaga v. Soc. Franco 
Americame Des Phosphates De Medulla 
(1923), 02 In J. K. B. 45653) United States 
Shipping Board v. Durrell, [10238] 2 1K. 1B. 739 ; 
British Petroleum ao. er. A.-G. for Ceylon, 
(1926) A.C. 1173 Browning «. Crumlin Valley 
Colheries, [L020] 1 K. 1B. 622; United States 
Shipping Board v. Strick, [10926] A. C. 645 ; 
Marbe v. George Hdwardes (Daly's Theatre) 
(1927), 43 T. T. RB. 460; Gaze v. Port Talbot 
Corpn. (1929), 93 J. P. 80; Bentall, Morsley 
& Baldry v. Vicury (1930), 47 T. 1. KR. 99. 
Mentd. ‘The Impress, {1928}) P. 96; Great 
Lakes S8.S. Co. v. Maple Leaf Milling Oo. 
(1924), 41 I. L. R. 213 The Grit, [1924] P. 
246; Creat Western Radway v. Monmouth- 
shire County Council (1929), 04 J. P. 6. 


5051. Add. Annotation: ~As to (1) Refd. Fowler 


v. Commercial Limber Co., (L930) 2 K. B. 1. 


5042. Add. Annotations :—As to (1) Apld. Livock , 





PART XIII. peers: SUB-SECT. 1.— [| not by implication actually mako 4 


i, —— ruin . | that on a reasonable consideration of 
at nts or LV i cbr rons eeaaly the terms of the contract there is 
stated may, in certain circu ces, 
be implied by the ct., if it is clear, from | the purpose of gi 
pon eapooti of a renee 
Gish = tet oF connitiens tte a werk have been within the contemplation 

the agreement between thom The 


sumed intention of the parties & upon | W. W. R. 294; 20 Alta. 
reason.— PIONEER BANK v. Canapran | CAN. 

Bank OF COMMEROE (1915), 9 O. W. N. 
96: 34 0. L. R. 531.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 1.—C. sideration of all the terms of tho con- 
5048 fi. ——.}+—While the ct. must ' tract, that the parties must have 


tract.—LIvocKk v. PEARSON BROTHERS (1928), | 5052. Add. Annotations :—Refd. Livock v. Pearson 
33 Com. Cas. 188. | (1928), 38 Com. Cas. 1883 Fowler v. Com- 
meal Limber Co., [1980] 2 K. B. 1. 
Mentd. ‘Thomas v. Todd, [1926] 2 K. B. S11; 
Re Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. 


intended such a term or condition 

LLLS v. BLAIN, [1927] 1 DL 
687, {1927] 1 WW. kK. ae 
Sask. L. RR. 194 --CAN. 


v. Pearson (1928), 33 Com. Cas. 188; Gaze 
«. Port Talbot Corpn. (1929), 93 J. P. 89. | 
Refd. Cockburn v. Smith (1923), 40 T. L. R. | 


——) 
rl ad 


| 
contract for the parties, yot it may hold | 


necessarily implied an obligation for 
ving efficacy to the 5048 iv. — Whether perwod of 
reventing such 4 agency wuwluded | A contract of agency 
| contained no express 6tipulation as to 
the term of the agency :—Held: it 
of either side.—CoNNORS_ v. Mc | was not necessary, in order to give 
R. 86: 2 | jusiness efficiency to the contract or 
to carry into effect the intention of 
the partics, to imply 8 term that the 
contract could be terminated only on 
reasonable notice, & such @ term could 
not therefore bo implied — Porrsrp 
vw. GIBBON, (1924) 4 D. L. NR 143 re 
oO. L. R. 424.—CAN. 


transaction & 


tion, that tho failure of consideration as cannot 


. | Grecor, [1924] 2 D. L. R. 56; 
ication is founded upon the pre { ] ee OBS. — 





5048 ili. rg Ses term or condition 
may be implied by the ct., if it ls clear, | 
on @ reasonable & business jike con- 
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Cases 5054—5123. Enauiso ann Empme Diasst SupeLEMENT. 


5054. Add. Citation :—15 Asp. M. L. C. 544. 
Add. Annotations :—Apld. Gaze v. Port Tal- 


bot Oorpn. (1929), 98 J. P. 89% Refd. 
Bentall, Horsley & Baldry v. Vicary (1930), 
47 T. L. R. 99. 


(1927), 96 L. J. P. 177; First: Russian Insce. 
v. London & Lancashire Inace., [1928] Oh. 922; 
The Penelope, [1928] P. 180; Hyman v. 
Hyman, Ilughes »v. oe: [1028] } cara 
May v. May, [1929] 2 K. B. 386 

5059. Add. Annotation cape Kelantan Govern- 
rare v. Duff Development Oo., [1923] 


A. O, 395. 

5060. Add. Annotation :—Consd. A.-G. v. G. 8S. & 
W. Ry. of Ireland, [1925] A. C. 754. 

5066a. Term custom during war.]—-The ct. 
found that since the outbreak of war in 1914 
it had been a universal custom in the dried 
fruit trade to insert in all contracts for the 
sale of sultanas a clause as Egy ** Should 
shipment be te arte force majeure 
such as prohibition of exnars Aegan war, 
or any consequence of warl operations, 
this contract or the then ae led part 
thereof to be cancelled without claim.’’ The 
ct., therefore, rectified certain bought & 
sold notes it the addition of this clause on 
the ground that the parties must be taken 
to have contracted on this basis.—CARAMAN 
ROWLEY & May v. APERGHIS (1923), 40 
TT. L. R. 124, 

5072. Add. Annotation :—Mentd. Oaptain J. A 
Oates Tug & periage Co. v. Franklin Insce., 
(1927) A. O. 698. 

50738. Add. Annotation :—Refd. Einar Bugge v. 
Bowater (1925), 81 Com. Oas. 1 

5085. Add. Annotations :—Refd. ke v. Wicker, 
{1927} 1 Oh. 667; Faroy v. Cooper, [1927] 2 
K. B. 884; Livock v. Pearson (1928), 38 Com. 
Cas. 188. 

5086. Add. a Gen :—Apld. Boorne v. Wicker, 
1927) 1 667. Refd. Farey v. Cooper, 
1027) 2 Ee B. 384; Livock v. Peskson (1928), 
18 Com. Cas. 188. 

5087. Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. O. 359. 

5088, Add. Annotation :—As to (2) Refd. Franco- 
British Ship Store Co. v. Compagnie des 

Chargeurs Francaise (1926), 42 T. L. R. 736. 


5102. Add. Annotations :—Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922; he Penelope, [1928] P. 180. Refd. 
Larrinaga Soc. Franco Americaine Des 
Phosphates Des Medulla (1923), 92 L. J. K. B. 
4565; Kursell v. Timber Operators & Con- 
tractors (1926), 95 L. J. K. B. 569; Re Wait, 





PART XIII. eld ze pueeeee. i.— 


city. At the time the lease 


[1026] Ch. 962; May v. May, [1929] 2 K. B. 


6108. wr Annotation :—Refd. Larrinaga v. Soc. 
Franco Americaine Des Phosphates Des 
Medulla (1923), 92 L. J. K. B. 456. 


5104. Add. Annotation :—Explid. Re Wait, [1927] 
1 Ch. 606. 


5107. Add. Annotation :—Refd. The Penelope, 
{1928] P. 180. 


6113. Add. Annotations :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. 
K. B. 980. Overd. Herbert Clayton & Jack 
Waller, Ltd. v. Oliver, [1930] A. C. 209. 

5117. Add. Annotation :—Refd. Sweet v. Williams 
(1922), 128 L. T 379. 

5119. Add. Annotation :—Refd. Brown v. Dagen- 
ham U. ©., [1929] 1 K. B. 737. 


5120, Add. Annotation :—Consd. Marbé v. scorde ) 
eens (Daly’s Theatre) (1927), 96 L. 
5121. Add. Annotations :—Consd. Marbé v. George 

Edwardes (Daly’s Theatre) (1927), 96 L. 
K. B. 980; Herbert Clayton & Jack Waller, 
Ltd. v. Oliver, [1930] A. C. 209. 


5122a. Actor.|—Applts., theatrical producers, 
agreed to engage resp., an American actor, 
to play one of the three leading comedy parts 
in a musical play about to be produced at the 
London Hippodrome for six weeks certain 
at a salary of £55 per week, & the contract 
contained a provision prohibiting resp. during 
the continuance of his engagement from 
acting elsewhere without the consent of the 
applits. Resp. objected that the part 
assigned to him was ioe one of the three lead- 
ing comedy parts &, on the refusal of ° play 
to recast him, declined to appear in the 
& sued applts. for damages for breac 
contract. At the trial of the action Bere 
a judge & jury the jury found for resp. for 
£1,000 damages for loss of publicity & for 
three weeks’ salary, & judgment was entered 
accordingly. The Ct. of Appeal affirmed the 
verdict & judgment except as to the salary :— 
Held: (1) upon the construction of the con- 
tract, it bound applits. to give resp. an oppor- 
tunity of appearing in public in a part 
answering the stipulated description 4 3 (2) it 
was competent to the jury, having regard to 
the character of the contract, to give damages 
to resp. for loss of publicity. —HERBERT 
CLAYTON & JACK WALLER, Lip. v. OLIVER, 
[1980] A. C. 209; 99 L. J. K. B. 165 ; 142 
Y aia ; 46 T. L. R. 230; 74 Sol. Jo. 187, 

5128. Add. Annotation :—Refd. Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 





PART XIII. SECT. 2, SUB-SEOT. 1.— 
H. (a) ih. 


she pguas | Sena a cae citer er as 
e1ectris connec sn. OmmM13: Re o. 
i re ser paly. tilled pV tio electricity supply through portion of | purchase .j— fit. agent, 
ah ay 4 LTD, v. Mune | the Promises Tevaines ey et used the witeobe ib was cone mith Se 
1919), £5 0.0. Fait Sly electrioity to fo fight the the stal] for business | of the purchase price :—Held: in the 


ease was silent as to vision, there 


ua S. P. BERLINER Seon Co., Ener anne y of “n abscericite ter | was no obligation on deft. to p the 
.N. H. PHInney & Co., LTp. | cut o ca Eas supply. He then brought | contract of sale alive in phathed ee » ltt. 

oat 5 54N. S. RL 295; 57D. L. R an action for Sanzages, & in his claim | might obtain his co on, & upon 
AN. alleged deft. not to | the of the contract of 


PART XIII. SECT. 2, SUB-SECT. 1.— 
- (a) i. Held: 

am. Lease Bh lebare stall with electric | PT 
contin upely 1 Vite, took 6 teams | 36 8 3 
from deft. 4 tobacco stall “in ‘the W. N. 38.—AU8. 


romise by 
interfere with 1 the supply of electricit 
nor - prevent the continuance of sur. 


there 
b deft. in the terms sued 
eee LEVINSON (19 
2 N. 8. W. 151; 46 N. 8S. 


cancellation 
a pitf.'s Bd ha sim sa 
ae an le ed pores re OWERN, PD ° 


1988), ae “o{_sate cf ongds—Obiialion to 


Oee or tis 1880) 4 
surply vif Toe All.) 88.--OAN. » 
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Vol. XIi.—Contract. Cases 5126—5168a. 


5126. Add. Annotations :—Refd. Sweet v. Williams Sus-ssecr. 3.—ImMpLieD WARRANTIES (Vol. XII., 


(1922), 178 L. T. 8379; Re Windsor Steam 
Coal Co. (1901), Ltd. (1928), 140 L. T. 80. 


5182. Add. Annotations :—Consd. Browning v. 
Crumlin Valley Collieries, [1926] 1 K. B. 522; 
SaGaR v. RMEHALGH (H.) & Son, LTp., 


[1980] 2 Ch. 117. 


5152. Add. Annotation :—Refd. Crediton Gas Co. 
v. Crediton U. O., [1928] Ch. 447. 


5161. Add. Annotation :—Consd. Bentall, Horsley 
& Baldry v. Vicary (1930), 47 T. L. R. 99. 


5167. Add. Annotation :—Consd. Cohen v. Sellar, 
[1926] 1 K. B. 686. 


After this case add ‘' See, further, Girts, 
Vol. XXV., p. 525.” 


5168. Add. Annotation :—Apld. London & South 
American Investment Trust v. British 
Tobacco Oo. (Australia), [1927] 1 Ch. 107. 


PART XIII. SECT. 2, SUB-SECT. 1.— 
H. (b). 


5133 1. Agreement ng prtces.}— 
The military authorities accepted a 
tender from pltf, bagscohl tf he agreed 
to supply at prices specified so much 
of the goods mentioned therein as the 
officer in charge might require during 
the period mentioned in the tender :— 
Held: pltfs.’ tender amounted merely 
to an offer to supply the goods 


needed b 


mentioned at the prices specified, & the 
military authorities were not bound by in produce to 
their acceptance of the tendor to 
purchase all or any of tho said goods 363.—NFLD 
them from 
absence of a covenant to that offect.— 
SECRETARY OF STAri: v."MADHO Ram 
(1928), I. L. R. 10 Lah. 493.—IND. 


PART XIII. SECT. 2, SUB-SECT, 1.— 
sw. Agreement to furnish planters for 


p. 628) 

Add the following case :— 
5168a. Of fitness—Turkish baths.]—Defts. were 
the owners of Turkish baths, & customers 
who came late at ateat were permitted to use 
the beds in the cubicles till early the next 
morning. Pltf. & his brother piel one night 
at the baths, & when they woke up thoy 
found that they had been bitten badly by 
insects, proved afterwards to be bugs :— 
Held: there had been a breach of an implied 
warranty that the beds or couches supplied 
for the use of customers should be reasonably 
fit for the purpose, & defts. owed a duty to 
pltfs. to take reasonable care that no bugs 
or other dangerous insects should infest their 
remises.—SILVERMAN v. IMPERIAL LONDON 


oTeLs, Lap. (1927), 1387 L. T. 573; 43 
T. L. R. 20. 
5168b. —-— Gridiron berth.]—EasTer v. MARVIN 


(1930), 74 Sol. Jo. 122. 


For tho cross-reference ‘* Of fitness-—Sale 
of animals.]—See, generally, ANIMALS, Vol. 
I., pp. 260 ef seq.’’ read ‘*‘—— Sale of 
animals.]—Sec, generally, ANIMALS, Vol. I., 
pp. 260 et seq.”’ 


fishery with supplies—Obligation to turn 
supplter.)—Implled. — 
JOHNSON v. FINLAY (1882), 6 Nid. L. R. 


Itf. in the 


Supply of water-——For particular 
pertod—Hrptration of original contract 
~—Continuation under terms of old 
contract.|—R. v. PUOBLIO UTILITIES 
BoarRp or Comrs., Hx p. TOWN OF 
MILLTOWN (N. B.) (1019), 47 dD. Ih. R. 
219.—OAN. 
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Cases 41—491. ENGLISH AND Empire Dicest SUPPLEMENT. 


COPYHOLDS. 


Notz.—As to copyhold tenure & manorial incidents after 1925, see Law of Property Act, 1922 
(c. 16), a8. 128-146, scheds. 12-15; Law of Property (Amendment) Act, 1924 (c. 5), sched. 2. 


Part |—The Manor. 


41. Add. Annotation :— As to (1) Refd. Hodgson 
v. McCreagh (1923), 93 L. J. Ch. 339. 
122. Add. Citation :—92 L. J. Oh. 55. 


128. Add. Annotation :—As to (1) Refd. Jay v. 
Jay, (1924] 1 K. B. 826. 





Part [1—Franchises and other Rights appendant to Manors. 


213. Add, Annotation :—Generally, Mentd. Harper v. Hedges, [1923] 2 K. B. 314. 


Part IIl—Custom of the Manor. 


228. For catchwords ‘*‘—-— -——— In considera- 
tion of assistance to persons wrecked—Good.] ”’ 
read ,** To seize best anchor & cable—Of ship 


wrecked on shore of manor—In consideration 
of assistance to persons wrecked—Good.] *’ 





Part 1V.—Manorial Courts. 


$25, Add. Annotation :—As lo (1) Apld. Re Holli- | 882. Add. Annolation :—Mentd. Leyton U. C. v. 
day, [1922] 2 Ch. 698. Wilkinson, [1927] 1 K. B. 853. 


Part V.—-The Court Rolls and other Manorial Documents. 


3938. Add. Annotation :—-Consd. Beaumont v. in the ordinary course of his business from 
Jeffery (1924), 40 T. L. R. 796. either the lord or the steward of the manor, 

894a. ——— Purchaser for value.|—Pitf., as lord & as the position of pltf.’s predecessor in title 
of the manor of Great Tey, which he acquired as trustee of the rolls, while they remained 
by purchase in 1923, brought the present in his possession, did not make it illegal for 
action of detinue to recover possession of him to part with them to a stranger, who 
certain ancient ct. rolls of that manor, which came under the same obligation as the lord 
were of mere historical interest & which to produce them, pitf. was not entitled to 
before his purchase pltf. had seen advertised recover tlie rolls.— BEAUMONT v. JEFFERY, 
for sale by deft., who, having purchased {1925) Ch. 1; 93 L. J. Ch. 532; 132 L. T. 
them in 1902, from one P., a waste paper 246; 40 T. L. R. 796; 68 Sol. Jo. 867. 


dealer, had commenced advertising them for 461 


sale ten years betore the commencement of - Add. Annotation :—Refd. Love v. Bentley 


the present action :—Held: in the absence le cats ct  a te 
of evidence to the contrary, it must be pre- | 482. Add. Annotation: — Refd. Beaumont v. 
sumed that P. acquired the rolls lawfully Jeffory (1924), 40 T. L. R. 796. 


Part Vil.—Officers of the Manor. 


491. Add. Citations :—2 Show. 21; Freem. K. B. 473. 
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Vol. XIII.—Copyholds. Cases 610—1599a. 


Part Vil.—-Manorial Tenures. 


610. Add. Annotations :—Mentd. Nicolle  v. 
Voisin (1922), 91 L. J. P. C. 129; British- 
American Tobacco Co. v. Jones (1925), 184 


L. T. 405; Stumbles v. Whitley (1929), 46 
T. L. R. 37. 





Part IX.—Particular Estates in Land of Copyhold and 
Customary Tenure. 


795. Add. Annotation :—Mentd. Re Engelbach’s 
ae Tibbetts v. Engelbach, [1924] 2 Ch. 


798a. ——— Grandnephew as subsequent taker.]— 
whether it is a good & reasonable 

custom that upon the death of a tenant in 
possession of lands holden of a manor for 
lives, the next life in reversion for which the 
estate is holden shall be entitled to enjoy 

the estate; & if such custom be good & 
reasonable, whether, where a party takes a 


grant of such lands for tho life of himself & 
his grandnephews & dies, the grant shall 
operate as an advancement for the grand- 
nephews, so as to rebut a resulting trust in 
favour of other parties claiming under the 
purchaser.—EDWARDS v. EDWARDS (18386), 
: Ce Ex. 123; OL. J. ix. Eq. 70; 160 
q. 1. 337, 


1009. Add. Annotation :—Mentd. Cohen r. Scllar, 
{1926} 1 KX. B. 536. 


Part Xl.—Relationship of Lord and Tenant as affecting 
Services, Dues, etc. 


1157a. Fine payable by executor—Effect of Law 
of Property Act, 1922 (c. 16), s. 128, & Ad- 
ministration of Estates Act, 1925 (c. 23), 
ss. 1, 3, 22.}—The custom of a manor was 
that copyholders pay fines “‘ upon descent or 
alienation when they take up their several 
lands & tenements.” A copyholder in fee 
of settled copyholds died in 1928 after the 
copyholds had been enfranchised under Law 
of Property Act, 1922 (c. 16), s. 128, but 
before the manorial incidents (including 
fines) saved thereby had been extinguished 
under sect. 138. Ife had devised the pro- 
perty under a testamentary power: —/leld: 
his special exor. in whom the settled land was 
vested under Administration of Estates Act, 
1925 (c. 23), ss. 1, 3, 22, must pay a fine on 
the death, although he had not assented to 
the devise, or conveyed the property to a 
purchaser, or done any other act formerly 


involving admittance & payment of a fine.— 
A.-Gt. TO THE PRINCE OF WALKS v. BRADSHAW, 
[1980] 2 Ch. 270; OV I. J. Ch. 433; 143 
lL. 1. 430; 46 T. I. 2. 661. 


1164. Add. Annotation :—Refd. Bradford v. Price 
(1928), 92 L. Jie K. B. 87). 


| 1176. Add. Annotation :—Consd. Cheshire County 
Council v. Hopley (1923), 130 L. T. 123. 


1192 Citations :—For “12 E. R. 1126” read ‘‘ 125 
BE. R. 1126.” 


1241. Add. Annolation :—Refd. United Dairies 
v. Public Trustee, [1923] 1 K. B. 469. 


1273. Add. Annotation :— Mentd. 
Hedges, [1923] 2 K. B. 314. 


1274. Add. Annotations :-~Refd. Purnell v. Roche, 
[1927] 2 Ch. 142; Barratt v. Richardson & 
Cresswell, [1930] 1 K. 13. 686, 


Harper — v. 


Part X!l.—Descent of Copyholds. 


1884. Add. Annotation :—Mentd. Elliott v. Boynton, [1924] 1 Ch. 236. 


Part XIV.—Mortgage of Copyholds. 


1461a. ———.] FRASER v. THOMAS (1852), 3 Seton’s Judgments & Orders, 7th ed. 2171. 
Annotation :—Folld. Ashton v. Corrigan (1871), L. RK. 13 Eq. 76. 


Part XV.—-Devise of Copyholds. 


1498. Add. Annotation :—Mentd. Oakley v. Wilson, 
{1927} 2 K. B. 279. 

1506. Add. Annotation: — Refd. Re Brooke, 
Brooke v. Dickson, {1923] 2 Ch. 265. 


1508. Add. Annotation: — Refd. Re Brooke 
Brooke v. Dickson (1923), 92 L. J. Ch. 504. 

15838a. Remainder to his helir-at-law— Rule 
in Shelley’s Case applies.}—By bis will 
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Cases 1588a—2082c. ENGLISH AND Emrrre Dicest SuPPLEMENT. 


testator, among other devises of freeholds 
& copyholds, devised his two veg tera 
houses, ens, & premises situate the 
parish of B , & also a piece of eopnoe land 
adjoining, to his nephew G. for life without 
impeachment of waste, & after his death he 
Gevised the same premises to the “ heir-at- 
law ’’ of the said G. There was no special 
custom of descent in the manor of B. affecting 
these copyholds :—Held: the use of the 
expression ‘‘ heir-at-law’’ did not exclude 


the operation of the rule in Shelley’s Case, 
which accordingly applied, & G. was entitled 
in customary fee simple for an estate to him 
& his heirs according to the custom of the 
manor.—Re Hack, BRADMAN v. BEADMAN, 
[1925] Ch. 688; 94 L. J. Oh. 348; 183 L. T. 
184; 69 Sol. Jo. 662. 


See, now, Law of ha aad Act, 1922 (c. 16), 
as. 128-145, Scheds. 12-15 ; Law of Property 
Act, 19265 (c. 20), s. 181. 


Part XVIII.—Mode of Transmission of Copyholds inter vivos. 


1566. Add. Annotation :—Mentd. Lapish v. Braith- 
waite (1924), 08 L. J. K. B. 11238. 


1772. Add. Annotation :—Mentd. Fanshawe v. 


Fanshawe, [1927] P. 238. 


Part XIX.--Determination and Suspension of Tenant's Estate. 


1970. Add. Annotation :—Mentd. Re Twopeny’s 
Settlmt., Monro v. Twopeny, [1924] 1 Ch. 522. 


aie Add. Annotation :—Refd. Re Price, [1928] 
Ch. 579. 


Part XX.—Enfranchisement. 


1998. Add. Annotation :—Refd. Re Price, [1928] 
Ch. 579. 


2082. After this case add as follows :— 
Sxct. 8a.—UNDER LAW OF PROPERTY ACTS. 


2032a. Estate tail in undivided share—Interest in 
personalty.]|—Where before 1926 an undivided 
share in copyhold land was the subject of an 
estate tail, the enfranchisement of such 
copyhold land after 1925 can result in turning 
the estate tail into an absolute interest; & 
where, by reason of the statutory trusts 
under Law of Property Act, 1925 (c. 20), 
such land becomes personalty, the absolute 
interest into which the estate tail is turned 
is an in in personalty.—Re PRICE, 
a Oh. 679; 97 L. J. Ch. 423; 139 L. T. 


Annotations :—Refd, Re Kempthorne, Charles v. Kempthorne 
(1920), 46°T. L. R. 16; Re Newman, Slater o. Newman, 
1930] 2 Ch. 409; Re Thomas’s Will Truste, Powell v. 
homas, [1930] 2 Ch. 67. 

2082b. Equitable joint tenancy in copyholds— 

Suhject to rentcharge—Vesting of legal 
estate.|—-On July 5, 1802, Bryan Abbs & 
another trustee who predeceased him were 
admitted to certain copyhold plots A., B. 
& ©. upon trust out of the rents & profits 
to raise & pay an annual rent of £7 10s. to 
Harrison & his heirs & subject thereto in 
trust for Wilson & his heirs. Many years 
after Bryan Abbs’ death his customary heir 
H. ©. Abbs, since deceased, was admitted 
to A. & (., but no one was admitted to B.; 
so that on Dec. 31, 1925, the best right to 
admittance was in the customary heirs of 
H.C. Abbs & Bryan Abbs. On the same date 
the equitable title to the land stood vested 
in Thompson & Oollins as joint tenants in 
fee, subject to the equitable rentcharge then 
vested in Aylmer, subject to proof of his title. 

On Jan. 1, 1926, the Law of Property Acts 


510 


came into operation & the copyhold plots 
were enfranchised. The ct. being asked to 
determine in whom the legal estates in 
the land & the rentcharge vested :—Held: 
(1) under the 1922 Act, Sched. XII., 
para. 8 (b), the freehold estate in the land 
vested in the first instance in the personal 
representative of H. C. Abbs & the customary 
heir of Bryan Abbs as trustees, Bryan Abbs 
having no known personal representative ; 
(2) either under the 1922 Act, Sched. XII., 
pre 8 (da), or under the 1925 Act, Sched. I., 

art II., paras. 4, 6 (d), the rentcharge vested 
as a legal rentcharge in Aylmer or other 
the persons entitled thereto; (3) on the rent- 
charge becoming a legal rentcharge the 
trustees became bare trustees with no longer 
any active duties to orm; (4) under the 
1925 Act, Sched. I., Part IJ., paras. 3, 6 (d), 
the initial vesting in the trustees was divested, 
& the legal estate subject to the legal rent- 
charge vested in Thompson & Collins as joint 
tenants in fee simple; (5) sect. 36 of the 1925 
Act did not come into operation until after 
the vesting provisions had done their work. 
It then merely attached a trust for sale to 
the joint legal estate in Thompson & Collins. 
It did not previously attach a trust for sale 
to the initial estate in the trustees so as to 
put the divesting provisions of the 1925 
Act, Sched. I., Part II., out of operation. 
Still less did it bring in the undivided share 
provisions of the 1925 Act, Sched. I., Part IV. 
—Re KinG’s THEATRE, SUNDERLAND, DEN- 
MAN PICTURE HOUSES v. THOMPSON & COLLINS 
ENTERPRISES, [1929] 1 Ch. 483; 98 L. J. Ch. 
108; 140 L. T. 463. 


2032c. ——- ——— Vesting of rentcharge.|—e 


Kine’s THEATRE, SUNDERLAND, ENMAN 
PicruRE Houses v. THOMPSON & COLLINS 
ENTERPRISES, No. 2032b, ante. 


4, 


16. 
16a. 


22. 
23. 


te eer 


ei. 
in Commonwealth Copyright Act, 
1912, s. 13 (1), includes the right to 
rform.—POLLOCK vv. 1 
Pr C.), Lrp., (1923) V. L. R. 2 39 
Argua L. R. 133; 44.4. L. T. 161.—AUS. 


PART II. SECT. 3, SUB-SECT. 1. 
ei. ——— Form of contract for sale of 


Vol. XII.—Oases 4-42, 


COPYRIGHT AND LITERARY PROPERTY. 
Part I—Nature of Copyright. 


Add. Annotation :—Refd. Performing Right 
par v. London Theatre of Varieties, [1924] 
Add. Annotation :—Refd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 762. 


Dramatic work—No ‘‘first publication ”’ 
within 1911 Act, s. 1 (3)}—Owner entitled to 
substituted copyright under 1911 Act, sched. 1.] 
—Under Dramatic Oopyright Act, 1833 
(c. 15), @ foreign author dwelling outside 
British territory was entitled to secure 
dramatic copyright within the British 
Empire of the first performance of his play 
given in this country. By an agreement in 
writing dated June 30, 1898, G., the author 
& sole proprietor of the right to perform a 
certain play, granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first per- 
formed in Great Britain on a certain date 
& at a certain piece :—Held: a copy of the 
letter of Sept. 22, 1898, the original having 
been lost, was admissible as evidence in a 
copyright action between pltf. & third 
parties who claimed a right to produce 
cinematograph films of the play under an 
ae eonent for value with G., dated Sept. 6, 
1919, to prove that the first performance 
of the play took place in this country as 
stated in the letter since, (1) being written 
by G.’s agent, it constituted an admission 
by G., a person who, although not named on 
the record, had a substantial interest in the 
result, & (2) 1t constituted an admission by 
defts.’ predecessors in title. 

(3) An entry in the register of first 

erformances of dramatic productions at 
Stationers’ Hall is admissible in evidence as 
a public register. If such an entry is in- 
correct, the party producing a certified copy 
of it may be precluded from relying on it as 
prima facie proof of a right to produce or 


‘reproduce the play to which it relates, but 


it can be regarded oy the ct. as corroboration 
of other evidence of title. 


(4) 1911 Act, s. I (1) (a) & s. 1 (8), which 
provide that copyright shall subsist in every 
dramatic work if it has been first published 
in His Majesty’s dominions, but that the 
performance in public shall not be deamed to 
be publication, prescribe conditions for the 
future, but do not inflict them on past events 
so as to destroy existing rights. 

(5) Where the owner of dramatic copyright 
possessed [by assignment] the sole right to 
perform, or permit the performance of, a 
certain play before 1911 Act came into 
operation he acquired, by sect. 2 (1) (b), 
coupled with sects. 24 & 35 of the Act, & 
sched. 1 to the Act, the right to the cinemato- 
graph & {film rights of that play also. 

An American corpn. made a film & sont 
a negative & two positives of it to an English 
co., who made further copies of the film 
& handed them to another English co., who 
let them to a British exhibitor. The American 
corpn. & the two British cos. were inter- 
working organisations linked together by 
complex agreements, & they all three shared 
in part of the receipts from the exhibition 
of the film by the exhibitor. The exhibitor 
in exbuibiti the film, infringed pltf.’s 
copy”ight :—Held: (6) the American corpn. 
& the two British cos. had actively directed, 
counselled or aided the infringement by the 
exhibitor, & had infringed pltf.’s rights 
within 1911 Act, s. 2 (1), the operative effect 
of which sub-sect. is extended & not limited 
by sect. 2 (2) & (3). 

(7) Where an infringement of copyright 
is proved under 1911 Act, s. 2 (1), the question 
of knowledge of infringement by the infringer 
does not artse except possibly with reference 
to the exemption from penalties for infringe 
ment provided by sect. 8 of the Act.— 
FALCON v. Famoos Puayprs Fitm Cu., 
Lrp., (1926] K. B.3093; 05 L J. K.B.148; 194 
L. 1.218; 42 T.L.R. 01; affd., [1926] 2K. B. 
474; 06 L. J. K. B. 88; 135 L. T. 650; 42 
T, I. R. 666; 70 Sol. Jo. 756, O. A. 


Annotatuns.--4ds Ww (6) Refd. English Hop (Grower v. 
Dering, [1928] 2 K. B. 174. 
v. British Broadcasting Oo., (1087] 2 K. B. 643. 


Generally . Messager 


Part II.—-Subject-Matter. 


18. Add. Annotation :—Refd. Macmillan v. Cooper 


(1923), 93 L. J. P. ©. 113. 

Add. Annotation :—As to (1) Folld. Macmillan 
v. Cooper (1923), 93 L. J. P. C. 113. 

Add. Annotation :—Refd. Campbell v. Pollak, 
(1927) A. 0. 732. 


PART I. SECT. 1. 
}—" Copyright” 








WILLIAMSON 
225 


land.}—Held: such a document wae | tion ma 
pene of copyright, but if copies were 
sold, there might be an implicd autho- 
rity to reproduce them where necessary 
in connestion with 


0 , a . 
. 8 W. 349; 40 
ry W. N. 60.—-AUS. 
o fl. -—— Compilation.}—A compila- 
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Add. Annotation :—As to (3) Refd. Falcon ». 
Famous Players Film Co. (1925), 42 T. L. KR. 
91. 


Add. Annotations:—As to (1) Consd. Macmillan 
v. Oooper (1928), 93 L. J. P. C. 113. Folld. 
Masson. Seeley v. Ennbosotype Manufactunng 








aie = be an “original Hterary 


work ” within Copyright Act.—Pasgioxk- 


NIAK ©. DovscoeK, (1928) 2 D. L. BR, 
545; (1928) 1 W. W. B. 865; 37 
© transaction for | Man. L. KR. 265.— CAN 


o lit —— Translation.}~—Transla 
tions are original litera works ~- 
PASILCENIAK vt, DOJAOCRK, [192%] - 
D. L. R. 5453 (1928) 1 W. Wf bbe, 
37 Man. L. i. 265.—CAN. 


W.v. Woop 


Cases 42—S85a. 


48b 


51. 
55. 
60. 
65. 


738. 


Co. (1924), 41 R. P. C. 160. Consd. British 
Oxygen Co. v. Liquid Air, {1925} Ch. 383. 
As to (5) Consd. Performing Right Soc. v. 
London Theatre of Varieties, [1924] A. C. 1. 
Generally, Refd. British Broadcasting Co. v. 
Wireless League Gazette Publishing Oo., 
[1926] Oh. 433. 


—— Letter written by manufacturer to trade 
customer.}—(1) A letter written by manu- 
facturers to a trade customer, offering their 
goods at a low price if the customer agrees to 
take such goods exclusively from them, is an 
‘‘ original literary work ’’ within 1911 Act, 
s. 1 (1), & the writers are entitled to copyright 
therein. Such a letter is not contrary to 
public policy as being in restraint of trade. 

(2) The publication of the letter by rival 
manufacturers, together with a covering 
letter of criticism, is not ‘fair dealing ”’ 
within sect 2 (1) (7) of the Act.—BRITISH 
OXYGEN Co. v. Liquip Arr, LiD., [1925] Ch. 
383; 95 L. J. Ch. 81; 188 L. T. 282. 


Single sentence.]—-Pltf. had, since 1925, 
dealt with the treatment of the human face, 
& had advertised extensively in connection 
with that treatment. Ie claimed to have 
the copyright in a slogan in connection with 
those advertisements. The phrase was, 
‘* Beauty is a social necessity, not a luxury.” 
Sometimes there were variations in the words 
used. Sometimes the words ‘“ youthful- 
ness,” or ‘good looks,’ or ‘ youthful 
appearance ”’ were substituted fo ‘‘ beauty.” 
In May 1926 deft. inserted an advertisc- 
ment containing the phrase ‘‘ A youthful 
appearance is a social necessity.’”? Some 
years before 1925 an advertiser had used a 
similar phrase, ‘Beauty is a modern 
necessity "’ :—Held: (1) the only originality, 
if any, in pltf.’s phrase consisted in the 
substitution of the word “ social’? for the 
word ‘‘ modern,” & pltf.’s phrase was not an 
original composition; (2) although copy- 
right might subsist in an advertisement, to 
quote a piece of a sentence from a literary 
work was too small a matter to afford ground 
for an action for infringement of ge tA ae 
(3) the doctrine de minimis non lex curat 
applied, & the matter in which copyright 
was claimed was too small for the ct. to 
attach any importance to it.—SINANIDE v, 
LA MAISON KosMEo (1928), 139 L. T. 365; 
441. L. RR. 574, C. A. 

Add. Annotation :—Consd. Macmillan 
Cooper (1923), 93 L. J. P. C. 113. 

Add. Annotation:—As to (5) Refd. British 
Oxygen Co. v. Liquid Air, [1925} Ch. 383. 
Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

Add. Annotation :—Refd British Broadcast- 
ing Co. v. Wircless League Gazette Publishing 
Co., [1926] Ch. 438. 

Add. Annotation :—Refd. British Broadcast- 
ing Co. v. Wireless League Gazette Publishing 
Co., [1926] Ch. 433. 





Vv. 


74. Add. Annotation :—As to (1) Consd. British 


PART Il. SECT. 3, SUB-SECT. 2.—C. 
54 
nothin 


i. Immoral works.)—-There is 
in the Copyright Act to dony 


76. 


77a. 


80. 


85a. 


him damages, since if he cannot sell it 
he cannot prove damages. But apart 
from damages, there is no reason why 


ENGLISH AND Empire Dicsst SupPpLEMENT. 


Broadcasting Co. v. Wireless League Gazette 
Publishing Co., [1926] Ch. 433. 


Add. Annotation :—Consd. Sinanide v. 
Maison Kosmeo (1928), 189 L. T. 865. 


For type—Protected.|—Pltf. co., 
which carried on the business of supplying 
cutter-crush machines & type & other 
materials used therewith, issued a catalogue 
consisting for the most part of a number 
of words which illustrated the products of 
the several sizes & shapes of type supplied 
by the co. & customers ordered a particular 
class of type by referring to such words. 
Nearly all the words were selected by the 
managing director of the co. In 1922 defts., 
who were carrying on a similar business, 
circulated price lists which were practically 
copies of the price lists of pltf. co., the words 
used in pltf. co.’s catalogue & price lists to 
indicate the style of type being copied 
in defts.’ price lists without alteration. Pitf. 
co. commenced proceedings for an injunction 
to restrain infringement of copyright in their 
catalogue & passing off of goods which were 
not their goods as being their goods. On the 
question of copyright defts. contended (inter 
alia) that pltis.’ catalogue was a design or 
collection of designs capable of registration 
under Patents & Designs Acts, 1907 
(c. 29), & 1919 (c. 80), & not the subject 
of protection under 1911 Act:—Held: on 
the question of copyright the contentions 
put forward by defts. failed, & an injunction 
restraining infringement of the copyright of 
pltfs. in their catalogue was granted.— 
MASSON SEELEY & Co., LTD. v. EMBOSOTYPE 
MANUFACTURING Co. (1924), 41 R. P. C. 160. 


Add. Annotation :—~ Generally, Mentd. Mac- 
millan v. Cooper (1923), 93 L. J. P. C. 113. 


Programmes.]—Pitfs. were a limited co. 
furmed to acquire the Postmaster-General’s 
licence for the establishment & working of 
broadcasting stations, & to carry on any other 
business ancillary, incidental, or conducive 
thereto. Under the terms of their licence & 
w supplementary agreement pltfs. were 
required to transmit efficiently every day a 
programme of broadcast matter to the 
reasonable satisfaction of the Postmaster- 
General. They were not allowed to alter 
their memorandum as to objects withouit his 
written consent. He might revoke their 
licence if they failed to transmit satisfactory 
programmes, & within one month from their 
ceasing to hold the licence they were bound 
to pass a special resolution for voluntary 
winding up. Their profits from all sources 
beyond a 7} per cent. cumulative dividend 
on their paid-up capital belonged to the 
Postmaster-General. Nine months after the 
licence, with the approval of the Postmaster- 
General pltfs. began publishing the Radio 
Times every Friday, including therein the 
advance daily programmes for the ensuing 
week Sunday to Saturday. These pro- 
grammes gave the day & hour of each per- 


La 








545; (1928] 1 W. W. R. 865; 37 
Man. 


n. L. R. 265.—CAN. 


an author a copyright on the grounds’ the pirati of an author’s original 

that his work is indecent, obscene or work should not be restrained by PART II. SECT. 3, SUB-SECT. 3. 
immoral. Where his work is of such injunction, provided it is honest work, ek. Plan—O/f harbour.}-——LYSH4R vv. 
a character that the law will not permit & not a fraud on the public.—Pasick- GIsBORNE HaRBOUR BoagrpD, [1924] 
him to publish it, the cts. will dony Nak v. DosaceK, [1928] 2D. L. R. N.Z L. R. 13.—N.Z 
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formance, the artist’s name, appropriate 
headings for items or groups bof items, & 
translations of unfamiliar foreign titles of 
songs or music. The preparation, arrange- 
ment, & editing of the actual programmes 
involved considerable time, skill, Jabour & 
expense, although the preliminary work of 
fixing the days & hours, engaging the artists, 
& choosing the items had all been done some 
time beforehand. Defts. having selected & 
copied numerous items from a set of advance 
programmes s0 published, pitfs. sued for in- 
fringement of copyright :—Held: (1) whether 
there was or was not copyright in aon in- 
dividual programme, there was undoubtedly 
copyright in the compilation of the seven 
advance programmes; (2) although the 
programmes were subject to the approval or 
veto of the Postmaster-Genecral, who had 
power to revoke the licence if they included 
improper matter, they were not a work 
‘‘prepared or published by or under”? his 
‘‘ direction or control’? within 1911 Act, 
s. 18, & so long as pltfs. were allowed to trade 
& publish them, the copyright belonged to 
pltis. & not to the Crown. (3) Semble: there 
may be copyright in an individual pro- 
grainme.—BRiTISH BROADCASTING Co. v. 
WIRELESS LEAGUE GAZETTE [PUBLISITING 
Co., [1926] Ch. 433; 95 L. J. Ch. 272; 185 
I. T.93; 42 T. L. R. 370. 

Add. Annotations :—As to (2) Refd. Bowling 
v. Camp (1922), 128 L. T. 342. Generally, 
Mentd. Ingle v. Farrand, [1927] A. C. 417; 
Gardner v. Cone, [1928] Ch. 955. 

Slogan or catch-phrase.|—SINANIDE  v. 
MAISON KosMEO, No. 43b, ante. 
Abridgment—-May be new work.]— While 
there may be copyright in an ahridgment of 
a larger work, in a case in which accurate 
knowledge, sound judgment, & literary skill 


91a. LA 


92a. 


in presenting in a condensed form the material , 


of the original outhor are displayed, thero 
can be no copyright in a book consisting 
merely of extracts taken verbatim from a 
work in which there is no copyright, & strung 
together by connecting sentences, so as to 
make the extracts read as a consecutive 
harrative. There may, however, be copy- 
right in notes appended to such a book, 
although there is no copyright in the text.— 
MACMILLAN & Co. v. COOPER (1923), L. R. 51 
Ind. App. 109; 93 L. J. P. C. 113; 130 

L. '. 675; 40 T. L. R. 186; 68 Sol. Jo. 
235, P. C 
Annotation :—Refd. Masson Sceley t. Embosotype Mauu- 

facturing Co. (1924), 41 R. P. C. 160. 

After this case for ‘‘ Abridgment—May be 

new work.| —See Nos. 422, 426, post,’ 
read ‘ -}+-See, also, Nos. 422, 426.” 


Add. Annotation :—-Mentd. Anglo-Newfound- 
land Development Co. v. Pacific Steam 
Navigation Co., [1924] A. C. 406. 

Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 

Of descriptive character.] -(1) A song 
which relates the burning of a ship at sea, 
& the escape of these on board, describes their 
feelings in vehement language, & sometimes 
expresses them in the supposed words of the 
suffering parties, is dramatic, & therefore at 
all events within the meaning of the statute, 
though it be sung only by one person, sitting 
at a piano, giving effect to the verses by his 


J.8. 








95, 


97. 
99a. 
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delivery, but not assisted by scenery or 
appropriate dress. 
| (2) A reom where the song is performed, 
& to which persons paying for tickets are 
admitted for the purpose of hearing it, is, 
for the time, a place of dramatic ontertain- 
ment within the meaning of the statutes, 
though the room be ordinarily used for 
different purposes.—RUSSELL v. Suir (1848), 
12 Q. B. 217; 17L. J. Q. B. 225; ll L. 8. 
O.S. 280; 12 Jur. 723; 116 bh. RB. 849. 
Annolations :—.ts to (1) Apld. Clark «. Bishop (1872), 25 
L. 'T. 908. Distd. Fuller e. Blackpool Winter Gardons 
& Pavilion Co., Ue Q. B. 129. Retd, Hatton v, Koan 
(1849), 20 L. a. a. PL 20. els lo (2) Consd. Wall v. 
Taylor, Wall v. Mirtin (1882), 9 Q. B. 1). 727. Apld. 
Duck vr. Bates (19$3),12.Q B.D. 79. Gem rally, Reta. Luanv 
v. Rhys. (1861), 4 BL& 8.873 5 Kdwardes v. Cotton (1908). 
19 VT. L. R. 3h. 
111a. — — Wolf-cub head for Boy Scouts’ pole -- 
1911 Act, s. 22.] -Apart from IPL Act, s. 22, 
a model of a wolf-cub’s head produced from 
a mould in papicr mache & intended to be 
displayed as their totem on the tops of poles 
by the Boy Scouts Assocn., is an artistic 
work in which copyright would subsist under 
that Act. But, as the model consisted of 
“features of shape, configuration, pattern, 
or ornament applied to any article” of 
manufacture or artificial substance by an 
industrial process, & was therefore a design 
within Patents & Designs Act, 1907 (c. 20), 
8. 93, as amended by Patents & Designs Act, 
1919 (c. 80), &. 19, & consequently was capable 
of being registered under the Act of 1007 &, 
further, was not a design which was ‘ not 
used or intended to be used as a model or 
pattern to be suultiplied by any industrial 
process,” it was by Copyright Act, LOLL 
(c. 46), 8. 22, exeluded from the operation 
of that Act & not the subject of copyright 
thereunder. 

In an action by pltf». for infringement of 
copynght which they claimed in the model, 
agaunst the defts. who admittedly had copied 
& reproduced the model: -Meld: for the 
reasons stated above, pltfs. had no copyright 
in the model under 1911 Act. & the design 
not having been registered as a design under 
the Patents & Designs Act 1907 (c. 20), the 
action failed. 

Semble : af pltfs. had had copyright in the 
model, the defts. could not successfully plead, 
under 1911 Act, s. %, that they had no 
reasonable ground for suspecting the sub- 
sistence of copyright in the model owing to 
the absence of registration marks under 
Patents & Designs Act, 1907 (c. 29), under 
which they alleged that in their view of the 
law the model was capable of registration, 
since, relying upon that view, they abstained 
from making any inquiries whether copy - 
right in the model was clanned.—PYTRAM, 
Lirp. v. Move (Leicksren), Urp., [1080] 
I Ch. 689; 001. J, Ch. 881; 118 1. T. 227 ; 
16° T. I. R. 290. 

118a. Adaptation of old play—Original musical 

composition.}—1911 Act has extended the 

| protection of copyright, & there is musical 

copyright in an arrangement of previous 
music which arnounts to a new work. 

| Pitf. composed music for an opera which 

| was an adaptation of an old play. Defte. pro- 

pared an orchestral score from the game sourre, 

| records of which they offered to the tra fc. 

Pitf. curaplained that defta. were passin:; 


a 








-——— — Ln 


a 


off these records as records of pltf.’s music :~- 
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pan 
adel 


Held: defts. had borrowed from pltf.’s 
work in a way which was more than mere 
coincidence, & had infringed pltf.’s copy- 
right.—AvusTiIn v. COLUMBIA GRAPHOPHONE 
Co, (1928), 67 Sol. Jo. 790. 

119. Add. Annotation :—Refd. Austin v. Columbla 
Graphophone Co. (1923), 67 Sol. Jo. 790. 

120. Add. Annotations :—Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474; Thomp- 
son v. Warner Pictures, [1929] 2 Ch. 308. 

125. Add. Annotation :—Refd. Rex Co. & Rex 
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Research Oorpn. v. Muirhead & Comptroller 

General of Patents (1926), 44 R. P. O. 38. 
183. Add. Annotation :—Apld. Sinanide v. La 

Maison Kosmeo, (1928) 189 L. T. 365. 


135a. ——— ‘Official Guide ’’ — Protected.|— 
REvTER’s TELEGRAM Co., Lip. v. INTER- 
NATIONAL GUIDE SYNDICATE & INTER- 


TCH AL Express, Lrp. (1893), 37 Sol. Jo. 
187. Add. Annotation :—As to (2) Folld. Ridgway 
Oo. v. Hutchinson (1923), 40 R. P. O. 335. 


Part I1l.—Publication. 


151. Add. Annotation :—Refd. Falcon v. Famous 180a. What documentary evidence admissible— 


Players Film Co. (1925), 42 T. L. R. 91. 


Add. Annotation :—As to (1) Consd. Falcon v. 
Famous Players Film Co., [1926] 2 K. B. 474. 


Add. Annotation :—Folld. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 


164. 


166. 


Letters—From author’s agent to assignee of 
performing rights.|—FALCON v. Famous 
PLAYERS Firm Co., Lrp., No. 16a, ante. 
180b. Entry in register at Stationers’ Hall 
---Entry incorrect.]—- Fatcon v. Famous 
PLAYERS Irtm Co., Lrp., No. 16a, ante. 





Part IV.—-Ownership. 


190. 
194. 


Add. Annotation :—Refd. Austin v. Columbia 
Graphophone Oo. (1923), 67 Svl. Jo. 790. 


Add. Annotations :—Consd. Macmillan v. 
Cooper (1923), 98 L. J. P. C. 118. Refd. 
British Broadcasting Co. v. Wireless League 
Gazette Publishing Co., [1926] Ch. 433. 

196. Add. Annotation :—Apld. Black v. Stacey, 

[1929] 1 Ch. 177. 

196a. ——— By compiler of book of reference—- 
From information received from biographees. | 
—Where the compiler of a biographical book 
of reference receives from the biographees 
information to be used as material from 
which the book may be compiled, the persons 
supplying the information are not, for the 
purposes of 1911 Act, the authors of the 
paragraphs containing the mformation.— 
A. & CO. Biack, Lrp, v. CLAUDE STACEY, LTD., 
{1929} 1 Ch. 177; 98 L. J. Ch. 131; 140 
L. T. 402; 44 T. L. R. 847. 


197a. Automatic writing by medium.]—A woman | 


journalist, engaged as a medium in psychical 
research, claimed copyright in a production 
written by her in automatic writing & alleged 
to be communicated by a spiritual agent. 
Deft. was present at some of the séances & 
alleged that the communication was addressed 
to him. He claimed that the copyright was 
in him, or that it was a joint copyright, or 
that there was no copyright in any one :— 
Held: pltf. was the sole owner of the copy- 
right.—CuMMINS t. Bonn. [1927] 1 Ch. 167; 
ens J. Ch. 81; 136 L. T. 368; 70 Sol. Jo. 
1003. 


Add. Annotation :—Refd. Sasha v. Stoenesco 
(1929), 45 T. L. R. 350. 


Add. Annotation :——Refd. Sasha v. Stoencsco 
(1029), 45 T. L. R. 850. 


PART IV. SECT. 1, SUB-SECT. 2.—A. 

al. Contract of sermec—What amounts 
to.}~—B. was ongaged as au “ artiat 
contributo: ’’ to «a newspaper under 
agreement to supply cach week n 
drawings at a weekly remuncration, 


205. 
206. 


& reg 


conduct elf, 


accepting e 


| 
| 


| 
| 
| 
| 
| 


to comply with all! orders, directions 
tions of the co. to 
lf, & to refra 
divulging the co.’s affairs or from 
ngageme 

taking in competition with the co. :— 


206a. ——  ———- - ——.] — Sasua, Lip. v. Sto- 
ENESCO (1929), 45 T. L. R. 350. 

Add. Annotation :—Refd. Sasha v. Stoenesco 
(1929), 45 ‘I’. L. BR. 350. 

Add. Annotation :—Refd. Sasha v. Stoenesca 
(1929), 45 T. L. R. 350. 

Add. Annotation :—Generally, Refd. Drabble 
v. Hycolite Manufacturing Co. (1928) 44 
T. L. R. 264. 


229a. Sketches for advertisement show cards— 

Ordered by & made for advertiser for valuable 

consideration—Design not registered under 

Patents & Designs Act, 1907 (c. 29).]—Vltfs. 

claimed to be the assignees from the author 

of two sketches for cut-out advertisement 

show cards representing a pierrot & pierrette 

respectively with large faces & diminutive 

bodies. These sketches were shown by the 

author to defis. with defts.’ name upon them 

with the view of being used by them for 

advertisement purposes. At the suggestion 

of defts. the colour of the costumes of the 

figures was changed from mauve to green 

& yellow; the colour of the lettering of 

defts.’ name was also changed from red to 

green & yellow. Defts. ordered a number 

of the sketches so altered at a price which 

gave the author a very considerable profit. 

Subsequently defts. obtained a number of the 

sketches from sources other than pltfs.’ 

Neither pltfs. nor the author had registered 

the sketches as designs under the above Act. 

In an action by pltfs. for infringement of 

copyright :—-Held: (1) under 1911 Act, 

s. & (1) (a), defts. were the first owners of the 

copyright in the original sketches, as the 

sketches were ordered by, & were made 

for, them for valuable consideration & were 

Held: Bb. was employed under 

a ‘contract of service ’”’ thin 

sect. 5 a (6) of the Sched. to Copyright 
Act, 1919 oo. 2 2) 

v, WHIPPIE (1928), 38 S. R. N. 8. W. 
473; 45 N.S. W. W. N. 126.—AUS, 


210. 
211. 
226. 


propery 
1 from 


nt in any under- 
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* engravings”? within that sub-sect. ; (2) the 
sketches were designs which were capable of 
regi under Patents & Designs ' 
Act, 1907, & as they were used or intended to 
be used as models or patterns to be multiplied 
by an industrial process, 1911 Act, by reason | 
of sect. 22, did not apply to them, & as the | 
sketches had not been registered as designs 
under the Act of 1907 pltfs. could not: 
succeed.—Con PLANCK, Lrp. v. KoLtynos | 
INCORPORATED, [1925] 2 K. B. 804; 94: 


L. J. K. B. 923; 1383 L. T. 798. | 


229b. Advertisement—Prepared by advertisement 


235. 
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agent.)—Where an advertisemont agent 
prepares an advertisement on instructions & 
informaticn given to him by the advertiser, 
the ct. will, in the absence of evidence to the 
contrary, draw the inference that it was the 
intention of both parties that the copy- 
right in the advertisement should belong to 
the advertiser.—HAROLD DRABBLE, LTb. v. 
Hyconits MANUFACTURING Ca, (1928), 44 
T. L. R. 264 ; 72 Sol. Ju. 102. 


Add. Annotation: - Refd. Messager v. British 
Broadcasting Co., [1027] 2 K. B. 548. 


Part V.—Assignment, Licence and Royalties. 


247. 


Add. Annotation :—Refd. Falcon v. Famous | 


Players Film Co. (1925), 42 T. I. R. 91. | 


251. Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. 8. 251. 
Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 I. J. K. B. 251. 
Add. Annotation :—As to (}) Consd. Per- 
forming Right Soc. v. London Theatre of 
Varieties, [1924] A. C. 1. 

Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 
Add. Annotation :-—-Refd. The Lord Strath- 
cona, [1925] P. 143. 


254. 
256. 


268. 
278. 


289. Add. Annotation :— Refd. Messager v. British 


Broadcasting Co., [1927] 2 K. B. 543. 

290a. ---—- —-~— Rights of assignee as to mechanical 
performance.|-—Where the author of a 
musical work has made an assignment of his 
rights in the work before July 1, 1912, the 
exclusive right conferred upon him by 
1911 Act, of making or authorising the making 
of contrivances by means of which the work 
may be mechanically performed, does not 
enable him tu restrain the assignees from 
performing or authorising the performance 
of the work by means of such contrivances. - 
‘THOMPSON v. WARNER BROTHERS Pic TURES, 
Lrp., [1929] 2 Ch. 808; 98 J.. J. Ub. 4275 141 
LT. 411; 45 T. I. R. 5538. 0, A. 

294. Add. Annotation :- -Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 543. 

302. Add. Annotations :— Consd. Messager t. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 
Refd. Messager v. British Broadcasting Co., 
[1927] 2 K. B. 548. 

305. Add. Annotation :—Consd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 

305a. Grant of licence giving sole & exclusive right 
of eee ree ee Applt. was 
the composer of the music of a French opera, 
an English version of which was produced 
at a London theatre on the terms of an 
agreement of Mar. 23, 1905. By this agree- 
ment, made between the composer (the 
applt.) & the authors of the opera (therein. 
after called “‘ the licencors ’’) of the one part 
& the proprietor of the theatre (thereinafter 
called “the licencee’’) of the other part, 
after reciting that the licencors had delivered 
the play to the licencee, with the score of the 
music, with a view to ite production in London 
& elsewhere ‘‘on the terms hereinafter 
mentioned,” the licencors granted tle licencee 
the sole & exclusive right of representing the 
play in the U.K., America, & the British 





308. 


308a. —-—- 


ee ee 


—_ a = eee 
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Colonies & Dominions. The agreement 
further provided that the copyright in the 
music of the play should remain the property 
of applt. ; that on the failure of the licencec 
to produce the play in London within a certain 
time all rights of representation as aforesaid 
should revert to & becomne again the absolute 
property of the licencors ; that the licencee 
should pay to the licencors as royalties certain 
percentages of the gross profits; that the 
licencee should keep proper books showing 
the gross receipts of the theatres at which 
the play should be represented, & that the 
licencors should be entitled to inspect the 
books, so as to enable them to verify the 
amount of the percentage payable to them. 
Kesps., in pursuance of a permission granted 
to them by a theatrical co., to whom on the 
death of the Jicencee the benetit of tho 
agreement had been assigned by his exors., 
yave a broadeast performance of the opera 
at their studio in London. In an action 
by applt. against resps. for infringement of 
copyright :- dield: upon the construction 
of the agreement, (1) if operated as an 
absolute assignment of the performing rights 
of the opera within the prescribed area & was 
not a mere licence, & (2) it was not limited 
fo representations on the stage of a theatre, 
& the action tailed. Mitssauhn vo. BRITISH 
BROALLCASTING Co., [1920] A. C. 1513) 08 
da J. KB. 180; MO. T. 227; 157. ©. . 
oO, HE. Ta. 


ddd. Annofaltion: Refd. Falcon v. Famous 
Players Film Co. (1925), 42 kT. L. R. Ot. 


——.|—Pitf. was the svle 
raithoress of & owner of the copyright in a 
novel called “ The Scarclot Pimpernel.’’ [n 
190u in collaboration with her husband, she 
composed a dramatic version of the novel. 
By an agreement dated June 10, 1908, 
pitf. & her husband, as authors, granted to 
defts. T., as theatrical managers, the mght ot 
production of the play during w then forth 
coming tour, & at a first-class West. lind 
London theatre, for two years; A the agice 
ment further provided that if the production 
tovk place within that period then “ the 
entire rights for the United Kingdom, the 
United States of America, & the Dominion 
of Canada in the play becaine theirs in- 
alienable, & they shall preseot it when & 
where they will within the countries atorc 
said,” paying to the authors 5 per cent. on 
the gross weekly takings. Defte. fullfilled 
the specified condition. In an action by 





Cases 308a—389a., 


pltf. claiming a declaration that she had the 
sole right to perform the work by means of 
cinematograph films:—Held: the entire 
performing rights in the play became vested 
in defts. by virtue of the agreement, & when 
1911 Act came into operation the right so 
vested included the right to the cinematograph 
reproduction of the play; & therefore plté.’s 
action failed.—Barstow v. TrrrRy, [1924] 
2 Ch. 316; 93 L. J. Oh. 607; 182 L. T. 53 


Annotations :—Folld. Falcon v. Famous Playors Film Co. 
(1925), 42 T. L. Rt. 91. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 543. 


308b., — ——.}—FALcon v. Famous 
PLAYERS Fitm Co., Lrp., No. 16a, ante. 


308c. Assignment of sole & exclusive right of repre- 
sentation—-Includes right to broadcast.]— 
MESSAGER v. BRITISIE BROADCASTING Co., 
No. 305a, ante. 


825. Add. Annotations :—Generally, Refd. Falcon 
v. Famous Players Film Co., {1926] 2 K. Bb. 
474; Thompson v. Warner Pictures, [1920] 
2 Ch. 308. Mentd. Evans v. Hulton (1924), 
131 L. T. 534. 

325a. —~-- ——- -—-- Whether labels must be 
capable of adhering to particular type of 
record.]—/f/eld: when the copyright owner 
had supplied a maker of gramophone records 
with ‘ adhesive labels ’’ within the meaning 
of Copyright Royalty System (Mechanical 
Masical Instruments) Regulations, 1912, the 
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onus was on the maker to show that there 
were no means by which the labels could be 
made to adhere to the records. The words 
‘‘ adhesive labels ’’ in the Regulations could 
not be construed by implication to mean 
that the labels should be fitted to adhere & 
capable of adhering to any substance of 
which the maker might choose to mannu- 
facture his records.—BoosEyY & Co., Lp. v. 
GOODSON GRAMOPHONE REcorRD Co., LID., 





[1930] 1 Ch. 448; 99 L. J. Ch. 192; 142 
L. T. 417; 46 T. L. R. 190; 74 Sol. Jo. 
89, C. A. 

325hb. —— -—— Qnus of proof that labels 


incapable of adhering to particular records. } 
BoosEY & Co., Lrp. v. GoopsON GRAMO- 
PHONE RECORD Co., Lirp., No. 325a, anle. 


325c. Reproduction of two works in one volume. |]— 
Where a person reproduces in one volume, 
under the conditions set out in the proviso 
to 1911 Act, s. 3, two copyright works by 
the same author, the provision as to the 
payment of a royalty “of 10 per cent. on 
the price at which he publishes the work ” 
is satisfied by the payment of a royalty of 
10 per cent. on the price at which he publishes 
the volume, inasmuch as the word ‘ work ” 
includes ‘‘ works’’ by Interpretation Act, 
1889 (c. 63), s. 1 (1) (0).—OSBOURNE v. 
DENT (J. M.) & Sons, Lrp., [1925] Ch. 369 ; 
94 L. J. Ch. 308; 183 L. T. 362; 41 T. L. RB. 
419; 69 Sol. Jo. 590. 


Part VI.—-University Copyright. 


327. Add. Annotation ;—Mentd. Performing Right Soc. v. London Theatre of Varictics, [1924] A. C. 1. 


Part Vil—Crown Copyright. 


332a. Programmes prepared by British Broad- 
casting Company— Whether ‘* published by 
or under direction or control ’’ of Crown.|— 
British BROADCASTING Co. v. WIRELESS 
a GAZETTE PUBLISHING ('o., No. 55a, 
antc, 


332b. Telephone directory—Copyright in Post- 
master-General.] — A.-G. v. COLMAN’s PUB- 
LIciTy SERVICE (1928), Z'imes, Mar. 16. 

——~ Writs, bonds and indentures—Grant void. | 
—YARMOUTH HARI v. DARREL (1085), 3 Mod. 
Rep. 75; 87 E. R. 48. 

Annotation :-—Mentd. Millar v. "Laylor (17609), 4 Buri. Zu00. 


343. 


Part 1X.——Letters. 


8355. Add. Annotation :- Consd. British Oaygen 
Co. vu. Liquid Air, [1925] Ch. 383. 

360. Add. Annotation :-—Consd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

364. Add. Annotation :—Consd. British Oxygen 
Co. v. Liquid Air, {1925} Ch. 383. 


Part Xla.—Application 


See 1911 Act, ss. 25-28. 
389a. Irish Free State.}—(1) As by 1911 Act, 
rs. 25 (1), that Act extended throughout Hi: 
Majesty's dominions, 


ee ee ee oe eee 


—_= pans see 


PART V. SECT. 3. | 
sm. Gramophone records— Owner of 


except to a selt- | 


366. Add. Annolation :- Consd. Lriitish Oxygen 
Co. uv. Liquid Air, [1925] Ch. 383. 

373. Add. Annotation: —Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 


British Possessions. 


governing dominion which did not adopt it, 
& s. 85 (1) restricted the meaning of “ self- 
governing dominion” to the dominions 
which are therein specifically named, Ireland 


to 





i= ce ee 





copyright in work on one side unknoun— | GRAMOPHONE Co., Lrp. (1927), 28 
Dwision of royalties duc.}—ALBERY v. i 


sS. RR. N. s. WwW. 70.—AUS. 
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not being included, the Act was in force in Trish Free State legislature after the grant 
the Irish Free State when the constitution of special leave to appeal, while enacting 
came into operation, & consequently by that rights under 1911 Act wero to he 
art. 73 thereof continued of full force & deemed always to have subsisted in the [vish 
effect until it was repealed by the Industrial Kree State, provided by sect. 4 that no 
& Commercial Property (Protection) Act, remedy or relicf should be granted in respect 
1927, of the Irish Free State. Sect. 171 (1) of any infringement which had there taken 
of that Act which provides that rights place before the passing of the Act. 
acquired under the Act of 1911 before Dec. 6, (2) A local aathority commits an infringe- 
1921, shall not be affected by the repeal, ment under 1911 Act, s. 2 (1), if a band 
preserves rights the inception of which was which it has engaged to perform in public 
before that date although they have been plays, without consent, copyrighted musical 
assigned after it. works which are included 1n a programme 

The Judicial Committee, although of approved by the local authority, & the per- 
opinion that the judgment of the Supreme tormance is for the ‘ private profit” of the 
Court was wrong iv holding that the appel- local authority, within sect. 2 (3), although 
lants were not entitled to any remedy in any profit resulting will be applied to the 
respect of an infringement in 1926 of their relicf of ratepayers.—-PERFORMING Riant 
rights under 1911 Act, advised that the Society, Urp. ve. BRAY URBAN Distruter 
judgment should be discharged only so far CounciL, [1980}) A. GC. 377; 99. J. Po. 
as it dealt with costs, as the Copyright 116; 148 1. TN. 897; 46 MT. RR. 3850; 71 
(Preservation) Act, 1929, passed by the | Sol. Jo. 281, B.C. 


Part XII.——Registration. 


To the cross-references in this Part add To prove first performance of dramatic work 
as follows :— in Engiand.|- See No. I6a, ante. 


Effect of—Admissibility of entry in register— 


Part XIUI|.—-Infringement. 





394a. Knowledge of infringement — Whether Soc. v. London Theatre of Varieties, [1921] 
material.}—Fancon v. FAMOUS PLAYERS | ALC. 1 
Frum Co., Lrp., No. 16a, ante. _420a. Book of selected essays Second book of 
After this case for ‘‘As to knowledge as a selected essays including essays In first book.| 
defence.]—See No. 47, ante; Nos. 500, 639, | -—Pltfs. were the publishers of, & owners of 
540, 541, 557, post,” read ‘‘- -- ae, the copyright in, a book entitled ‘“ Hazlitt’s 
See, also, No. 47, ante; Nos. 506, 539-541, | Selected Hssays,’’ edited by G. S., which 
957, post.” ; included thirteen essays & notes on the 
394b. Authorising publication of unpublished work essays. Defts. published & sold a book 
—Sale of rights in manuscript.J—To scll the entitled ‘‘ Hazlitt’s Selected Hssays, Edition 
rights in relation to an MS. to another with | Hollingworth ’’ containmy twenty of such 
the view of its production, it being, in fact, ' essays, including the thirteen selected by 
produced as a result of such a sale, is ‘“ to | GQ. 8.: —Held: there was no infringement of 
authorise ’’ the printing & publication within | copyright —CAMBHIDGE UNIVERSITY PRESS 
1911 Act, s. 1 (2), & it is not necessary that , vy. UNIVERSITY TUTORIAL Pres (1928), 45 
there shall be an actual sanction of the acts | R. P. ©, 330. 
being done by the servant or agent of the 426a. --—-- -——.]--MACMILLAN & Co. v. COOPER, 
pace oe to give the Suony ou No. 02a, ante. 
chalf.— EVANS v. eo { 4.) ‘0-5 444, Add. Annotation :-—Refd. British Broadcast - 
nea ae ee LL. T. 534; 40 T. L. R. 489 ; ing ire cr lade Gazette Publishing 
= : 7 ‘O., y wh. 433. 
anT926| Oi. re ty a al a ta 442. Add. Annotation :—Refd. Macmillan v. 
See, also, Nos. 489a, 489b, 510, post. Cooper (1923), 93 L. J. P. C. 113. 
398a. By manufacturer—Of letter written by 451. Add. Annotation :—Refd. Messager v. British 
para re Bartne Orcueet oT of Broadcasting Co., [1927] 2 K. B. 513. 
criticism. |— BRITISH OXYGEN Co. v. LIQUID 467, Add. Annotations :—Mentd. Harnson  v. 
Air, Lip., No. 43a, ante. Wythemoor Colliery Co., [1922] 2 K. B. 674 ; 
408a. ———.]—-SINANIDE v. LA MAISON KosMEo, Nichol v. Fearby, Nichol v. Robinson, [1923] 
No. 43b, ante. 1 K. B. 480; Lapish v. Braithwaite (1924), 
414, Add, Annotation :—Retd. Performing Right | y3 L J. K. B. 1123. 
PART XIL PART XIII. SECT. 1, SUB-SECT. 4. be sung without its authority in the 





town hall at concerts given v7 . The 
song was bung at two concerts. Appit. 








100i 6 50, 8 GLE Onto olen on carbon be ued ie 
Cc. » & . ANADIAN p of ¢ nme ep usd j— : : 
PERFORMING RIGHT SocieTY ¢.FaMous Applt. corpn. let its town hall tu W. | ae Seana Fee vont rabid : ae 
PLAY CANADIAN CORPN., {1939 for a series of four vocal concerts. | NG Ante ae noe should “ba diaen tat 
A.C. 456; 98L.J.P.C. 70; 140 L.T. Resp. informed applt. that 4 son | aol. neemitted ? the song to: le 
657; 45 T. L. R. 232, P. C.—CAN. in which resp. had the copyright woul pplt. ** permit 


517 


Cases 483—507. 
483. Add. Annotation :—Refd. Harms (Incorpor- 
488a. 


Annotatio --—Reftd 
{1927]) 2K. B. 643. 


483b. ——- ———- 


483c. 


al nnotah ons! 
534. 


— ee ee en om et 


sung, & therefore there was no infringo 
ment of copyr 


would have beon an 
of pltf.’s 
records of 
copyright existed had been made in 
England, & also in America with the 
consent of the pio of the » copy Hien 
before the alleged i New 
South Wales :—Held: 

consent given by pltf. res 
manufacture of contrivances in England 
was sufficient to satisfy the condition 


ated) v. Embaasy Club (1926), 48 T. L. R. 21. 
In public— What amounts to.}—The 
question whether the performance of a 
musical work was a performance in pubic, 
so as to constitute an infringement of copy- 
right, is a question of fact, &, in determining 
that question, the quantum of damage likely 
to accrue & the number & class of persons 
having a right to be present at the perform- 
ance are factors to be noted.-Hanms IN- 
CORPORATED & CHAPPELL & Co. v. MARTANS 
CLus, {1927] 1 Ch. 526; sub nom. Harms 
INCORPORATED v. EMBASSY CuuR, Litp., 96 
L. J. Ch. 84; 1386 L. T. 362; 43 T. L. R. ol; 
70 Sol. Jo. 1219, CA 

. Messager v. British Broadcasting Co., 


Broadecasting.|—To broad- 
cast an opera by wireless telephony is to 
‘‘ perform ”’ it ‘‘in public ’’ within 191] Act, 
8.'1 (2).—-MRSSAGER v. BRITISH BRoaD- 
CASTING Co., [1927]2 K. B. 548; 971. J. K.B. 
65; 187 L. T. 810; 43 T. L. R. 818; revsd. 
ara touching this one {1928}, 1 K. B. 
660 C. [1929] A. C. 151, H. L. 

a For private ont »*” Local authority 
engaging band.] PERFORMING RIGHT 
Socurpry, Lap. v. Bray Urnan Districr 
Counct., No. 380a, ante. 








484. Add. Annotaiion :—Refd. Austin v. Columbia 


Graphophone Oo. (1923), 67 Sol. Jo. 790. 


AUSTIN v. COLUMBIA URAPHOPHONE 
Co., No. 118a, aniy. 





489a. By authorising performance—Director of 


theatrical syndicate with power to vrevent 
performance.]—Pitis. were the proprietors 
of the right of performing in public certain 
musical pieces, & deft. syndicate were pro- 
ducers of plays at a theatre, & the second deft. 
was their managing director, & had power 
to prevent the orchestra from playing any 
particular piece of music. The orchestra, 
which was paid by the syndicate, played the 
pieces in question. In an action for infringe- 
ment :—Held : since on the facts the second 
dett. had not authorised or permitted the 
performance within 1911 Act, s. 1 (2), pltfs. 
were not entitled under sect. 2 (1) of the Act 
to an injunction or damages against him.— 
PERFORMING Rienr Socigry v. JIRYL 
'MIRATRICAL SYNDICATH, [1924] 1 K. B. 1; 
92 L. J. K. B $11; 129 L. T. 658; 39 
T. L. R. 460; 68 Sol. Jo. 88, C. A 


-Consd. Kvans r. Hulton (1924), 131 L. T. 
Refd. Performing Right Soo. v. Mitchell & Booker, 


oe —— 


ENGLISH AND EMprre Dicest SuPPLEMENT. 


{1924} 1 K. B. 762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 


489b. —— Effect of 1911 Act, s. 1 (2).}—The 


| 


word ‘‘ authorise’ in the above sub-sect. is 
superfluous, & there is nothing in the sub-sect. 
which cuts down the liability under sect. 2 (1) 
of the Act, in respect of an infringement of 
copyright. 

efte., who were the occupiers of a dancing 
hall, e aged on the terms of a written agree- 
ment a band to provide music therein. The 
eee provided ai the band should 
not, in the music played, infringe any copy- 
right, & should be liable for damages & costs 
caused by any infringement. ‘There was also 
a notice posted in the hall that “ only such 
music as may be soa without fee or licence 
is allowed to be played in this hall.’ On 
one occasion ie band play: ed certain music, 
the copyright of which beloneed to plitis., 
without pltfs.’ licence; but defts. aid not 
know, & had no reasonable ground for sus- 
pecting, that this infringement would take 
place. In an action by pltfs. for damages & 
an injunction :—Held: on its true con- 
struction, the agreement between defts. & 
the band constituted the latter the servant 
of defts., & not independent contractors ; 
the band on the occasion in question were 
acting in the course of their employment ; 
defts. were liable under 1911 Act, 5s. 2, for 
the infringement of copyright; & pltis. 
were entitled to damages & an injunction. — 
PERFORMING Rienr SociEry, Lp. v. 
MITCHELL & BooKER (PALAIS DE DANSE), 
Trp., [1924] 1 K. B. 762; 93 L. J. K. B. 306 ; 
co Ju. T. 243; 40 T. L. R. 308; 68 Sol. Jo. 


Annotations -—Consd. Evans v. Hulton (1924), 131 L. T. 


534. 


Reid. a ssicon t. Famous Players Film Co. (1925), 


42 T. L 


489c. 


502. Add. Annotation :—Refd. 


- a authority engaging band.]--PER- 
FORMING RIGHT SocrEry, Urp. v. BRAY 
URBAN District CounciIn, No. 389a, ante. 


See, also, Nos. 394a, 510, 510a. 


Harms (Incor- 
porated) v. Embassy Club (1926), 43 T. L. R. 
21. 


506a. -~- - ——— Room to which public admitted 


| 607. Add. Annotations :—Consd. Harms (Incor- 





im ceed by British Copyright Act, 
1941, B. 19 Xe) oe ; Federal Copyright 


on payment ~-Ordinarily used for other pur- 
purposes. |--Russrn. v. Smitu, No. 99a, ante. 


porated) v. Embassy Club (1926), 43 
T. L.R.21. Refd. Messager v. British Broad- 
casting Co., [1927] 2 K. B. 5438. 


PERRPORMING 





LTpD. +. 
3DB BRUADCASTING Co, PROPRIM} AR\, 


RiIGH1 ASSOON., 


ytight within Copyright | - 

Act, 1911 (G. 46) 8. 2 (3).—CORPORATION Ack, 1912, brings Into force in Australia | Lrp., ahs Vv. L. BR. 107, [1929} 
OF CITY OF aeealor v Nida pel sequently, tho making Contaee ao Argus L. ht. 109.—--AUS. 
ae oia 1G ASSC sequently, the ma ° , 488 i. ae sale of records.}—Gramo- 
pas), on oO. L. R. 481; (1928) Argus | with the consent of the owners of the 
{oR AUS. copyright, in any part of the area to | Phone records whi section aah yright 

438 i. "By mechamal contrivance— | which the Act applioe, seer tee within Imperial Copyright Act, 1911, 
Consent ta manufacture.}— Deft applt work throughout the area o © | s. 35.—ALBERT v. Horrnune & Co., 
made certain gramophone records in | operation Of the At ae TATE | Lp. (1921), 22 8. R. NB. W. 75, 
New, South Wiles of 9 wong in ee ee eT Ae Tis, |S ON, 3 AUS. 

U de 
Sart trom Copyright Act, 1942.6. 19" | (1828) Argus L. R257, afd ALCL | a0. ae pnts he pecs who 
| 


infringement 
copyright. 


Gramophone - i 
the song in which 


pitf.’s 
right in certain m 


wireless broad 

those works by 

gremmophone rece 
ela 


proof of the 
resp. to the 


ee A mere 


ace — Broadcast records. 
Pitf. he the pane of the tering 
wor 
out the authority | of pitt. “deft., a 


carried on, for rewa the business of 

broadcasters, included in thes 

errr caused to be sung by vocalists 
heir studio & bro certain 


nacast, 
musical works, of the copyright in 


ToO- 
With- 


co., broadcast which pltf. was the owner :—H 
uoing them from | defts. had pltf.’s yd th pant 
& pianola rolis .— 


had thereby committed 
an infringoment of pltf.’s copyright in 
the musical works.—-AUSTRALASIAN 
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{ 

| CHAPrELL & Co., Lrp. v. ASBOCIA 
Rapro Co. OF AUSTRALIA, oe , {10851 

iY L. 850; 47 A. L. ; $1 
Argue L -R. 207 -—AUS, 


509. Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co., [1926] 2 K. B. 474. 

510. Add. Annotations :—Consd. Performing Right 
Soc. v. Mitchell & Booker, £19234] 1 K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

510a. ———.}—FALCON v. Famous PLAYEers Frum 
Co., Lirp., No. 16a, ante. 

See, also, Nos. 894a, 489a, 489b, ante. 

: -]}—Pltfs. were the publishers 

of a magazine, published in America at fre- 

quent intervals, called ‘‘ Adventure.” JDefts. 
proposed to publish a monthly magazine 
called ‘‘ Hutchinson’s Adventure Story 

Magazine.” In an action by pitfs. to restrain 

such publication :—Held: where any one 

adopted a descriptive word, as pltfs. had 
done, they must not object if other persons 
made use of it, as descriptive of similar 
articles ; pltfs. had no monopoly of the word 

** Adventure,’’ & on the evidence no real con- 

fusion existed between pltfs.’ & defts.’ 

periodicals.—Ripaway Oo. v. HUTCHINSON 

(1923), 40 R. P. C. 3356. 

Add. Annotation :—Consd. Performing Hight | 

ie ' London Theatre of Varicties, [192-4) 

Add. Annotations :-—-As to (1) Consd. Falcon v. 

Famous Players Film Co. (1925), 42 T. L. R. 


513a. 





teen 





525. 


581. 


Vol. XIII.—Oopyright. Cases 509—604a. 


91. Refd. Performing Right Soc. v. Mitchell 
& Booker, [1924] 1 K. B. 762. 


536. Add. Annotation :—Refd. Osbourne v. Dent, 
[1925] Ch. 869. 


Joint tortfeasor.}—Whoere printers 
know that what they are peeing is & piracy, 
& the purposes for which it is intended to 
use the pirated copies when delivered, they 
are tortfeasors, jointly with the persons for 
whom such copies are printed, & are jointly 
liable in damages to the persons whose copy- 
right is infringed.—Lamp v. Evans, [1805] 
W. N. 156, 


Add. Annolations :— 1s to (1) Refd. Musical 
Performers’ Protection Assoen., LAd. o. British 
International Pictures, Ltd. (1930), 46 T. 1 i. 
185. As to (2) Refd. Haynes v. Aldridge 
Colliery Co. (1923), 130 L. T. 2862; Lughes 
v. Satchell (1925), 184 TL. 'T. 93.00 Generally, 
Mentd. A.-(t. v. Sharp (1930), 90 L.5. Ch. 141. 


558. .4dd. Annotation :—Consd. Verforming Right 
Soc. v. Ciryl Theatrical Syndicate, [1924] 1 

K. B. 1. 

Add. Annotation :—Consd. Performing Right 

Soc. v. Ciryl Theatrical Syndicate, [1924] 1 

K. B. 1. 


Printer & person ordering pirated 
LAMB 1. vans, [1805] We N. 156. 





546a. 


548. 


555. 


copies. | 


560a. 


Part XIV.—-Remedies. 


601. Add. Annotation :—Consd. Macmillan 1. 

Cooper (1023), 28 L. J. P. C. 118. | 
-+—MAcMILLAN & Co. v. Cooper, No. 
92a, ante. 

638. Add. Annotation :—Consd. Performing Right 
Soc. v. London Theatre of Varieties, [1924] | 


635a. 





A.C. 1. 1 69 


642. Add. Annotation :-—Consd. Performing IRight | 
nae . London Theatre ot Varieties, [1921] | 

644. Add. Citations :—Affd., [19241] A. (. 1; 93 
L. J. K. B. 33; 130 L. 1.450; 40 T. LB. | 
52; 88 Sol. Jo. 99, H. L. 
Add. Annotations :—-Refd. Imperial Tobacco 
Co. of India v. Bonnan, [1924] A. C. 755; 
Drabble v. Hycolite Manufacturing (o. (1928), 
44T. L. R. 264. 

653. Add. Annotation :—Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

———.]— ASTRA-NATIONAL PRODUC- 

TIONS, Lrp. v. NEO-ArT Propuctions, Lrp., 

(1928] W. N. 218. 








657a. 





PART XIII. SECT. 2. 








Assocn. & J. LEIST, INCORPORATED v. 
TURNER & SON (1927), 275. R. N.S. W. 
W.W.N.76 AUS. 


693. Add. Annotations :- -Asto (1) Consd. Preston v. 
Raphael Tuck, [1926] Ch. 667; Musical 
Performers’ Protection Assoen., Ltd. 7. British 
International Pictures, Ltd. (10380), 46 /T. 1. R. 
1so. 


4a. ——— Sale must be of work represented to be 
unaltered. ]—- Pitf., the author of two original 
drawings, sold the copyright to detts. Detts. 
afterwards published & sold two drawings, 
which were made by alterations of pltf.’s 
original drawings, but which had titles differ- 
ent from tho titles of plitf.’s drawings. Wefts. 
did not in any way expressly represent that 
the drawings made by such alterations were 
pltf.’s. Pitf. brought against defts. a passing- 
off action in which she alleged that her work 
had a distinctive character & could be recog- 
nised without bearing her namo, she 
claimed an injunction & penalties under 
sect. 7 of the above Act :—Held: to satisfv 
the sect. there must be a selling or pues 
in conditions under which, tu the knowledge 


PART XIV. SECT. 3. 


531 ii. ——— Of performing rights.\— | 344. 44 N.6 ‘ , a 6, 

> -'. p. Under Copyright ict, I. S. C., 
the performing Huhtenof tire pieces of | PART XIV. SECT. 2, SUB-SECT. 1, | 1006 (c. 70).} —VILE noc hing to recover 
music, & pith, in a suit to restrain 570 ii. .--A person, whose er peer a it nt ot ib eetuted 
deft. from permitting the use of his | copyright tn a book has been infringed, chat In commiting Lis act oF the acts 
renee Beg oes copy Ere ie 14 entitled to demand delivery of ali the charged as an lofringement of copy- 


oasession of the 
nfringed 


ut there was no evidence that he was 

the legal owner of the rema Part 

of the copyright :—Held : the aasocn., 

as the legal owner of the pertorming 

rights, could maintain the suit.— 
PERFORMING 


been sold.— 
AUSTRALIAN Rreur : [1926] App. D. 


copies of the offending work in the 


the copyright, & payment of 
the full price received by such person 
for all copies of the work which have 
BRABY ». 
337.—-8. AF 


right, 


deft, did not, act “with in- 
tent to evade the law.’’-~--NATIONVAL 


reon wh) bas 


BREWLHIES ¥v. PaRavIs, [1925] . 

Mo, (eed, d Dee He Cioed 

affy., 5 é : er 
DONALDBON, | 12). N. 8. 429.—CAN, 
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Cases 694a—700a. 


of the seller or publisher, there was made 
either expressly or by necessary implication 
a representation that the author was the 
author of the work in the form in which it 
was sold or published, & since, although 
there was in many of pltf.’s productions a 
measure of distinctiveness, the mere seeing 
of defts.’ productions did not necessarily 
suggest the inference that they were the 
unaltered work of pitf., the action failed.— 
PRESTON v. RAPHAEL Tuck & Sons, [1926] 
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ENGLISH AND EMPirE Digest SUPPLEMENT. 


Ch. 667; 95 L. J. Ch. 382; 135 L. T. 933 
42 T. L. R. 440. 


700a. Under Dramatic & Musical Performers’ 


Protection Act, 1925 (c. 46)—Effect of Act— 
No right of property given.|—Above Act 
does not give a right of property to persons 
who perform a musical work for the purpose 
of enabling another person to make a record 
of it.—MUSICAL PERFORMERS’ PROTECTION 
Assocn., Lrp. v. British INTERNATIONAL 
PicTurss, rp. (1930), 46 T. L. R. 485. 


Vol. XIXI.—Cases 1—165b. 


CORONERS. 
Part |——Status of Coroner and Coroner’s Court. 


1. Add. Annotation: -Generally, Refd. R. v. Divine, Ar p. Walton, | 1930] 2 K. B. 29, 


Part IV.--Remuneration and Compensation payable to 
Coroners. 


45. Add. Annotation :—-Generally, Mentd. Everett v. Griffiths, [1924) 1 K. B. 041. 


Part VIl.——Inquests. 


the jury he should carefully abstain from any 
discussion of the caso with the jury at) such 
View, 

(6) A coroner is not bound to allow others, 
such as those concerned or their representa- 
tives, to be present on such a view by the 
jury. It is a matter for his discretion. 

(7) There is no statutory requirement that 


147, Add. Annotation :—As to (2) Refd. R. v. 
rie Ex p. Margerison, [1926] 2 K. B. 
468. 


152a. Summoning ‘‘regular jurymen’’ - Im- 
proper.j—(1) Semble: for a coroner before 
an inquest is held to take a person who is 
subsequently to serve on the jury, « 


privately investigate with him any of the 
facts of the case, whether or not it can be 
shown that there was anything in the nature 
of discussion between them, is contrary to 
public policy, ‘‘ misconduct”? at common 


the depositions of a witness at the coroner’s 
ct. should be read over to him. The High 
C(t. has no right to add such a requirement 
to those which Parliament has enacted. 
But if a coroner thinks there is any un- 


Jaw, & ground for quashing the inquisition 
under Coroners Act, 1887 (ce. 71), 8. 6 (1). 

(2) Semble: the fact that at a view, by a 
coroner’s jury, of the scene of a collision 
where two vehicles had collided, a police 
constable, who had already been sworn & 
given evidence at the inquest, was allowed 
to point out to the jury where had been the 
marks in the roadway of the two vehicles” 
which were said to have met, & where one 
of the vehicles had come to rest, the distance 
between which points the jury measured, is 
ground for quashing an inquisition under 
sect. 6, sub-sect. (1), of the Coroners Act, 
1887 (c. 71), s. 6 (1). 

The ct. expressed the following opinions : - 

(3) The practice of summoning eleven 
jurors to serve on a coroner’s jury from a list 
or panel of only sixteen or seventeen persons 
in a large city so that some of the same 
persons are summoned time after time, is 
very objectionable, & is contrary to the 
principle of the jury system. The practice 
of calling a small panel of ‘ regular jury- 
men,’’ whether or not it is illegal, is im- 

roper. 

(4) Probably, as a general rule, it is better 
that a coroner should not accompany his 
jury upon a view of the scene of a collision 
between vehicles or upon a view of the 
vehicles. (5) But if he does so accompany 


certainty as to what a witness meant, & 
particularly if a witness, before he signs his 
deposition, requests that it be read over to 
him, the coroner ought to do so. No doubt 
a witness would be entitled to refuse to sign 
until this had been done. -R.o ov. DIVINE, 
Br p. WALTON, [1930) 2 K. iB. 20; 90 1. J. 
K.B. 433; 113 L. 771. 235; OF 8. PL 1295 46 
To. R. 382); 28 LG. RR. 283, DL. 

156a. ——-.J—The tailure by a coroncr at an 
inquest to view the body makes the inquest 
a nullity, & is not merely an irregularity 
giving the ct. a discretion as to whether it 
will order another inquest, &, since on such 
failure there has been no inquest, the ct. will 
quash the proceedings before the coroner & 
order an inquest to be held.- -K. v. WTASLE- 
woop, Ha pp. MARUGERISON, [1926] 2 K. 4B. 
468; 05 L. J. K. B. 975; 136 L. T. 276; 90 
J.P. 158; 42 T. L. R. 746; 70 Sol. Jo. 906 ; 
24 0. G. 2. 505, D.C. 


ee ee en eee 


Sun-skcT. 1A.—ViIEW OF PLACE. 
165a. Whether coroner should accompany jury.| 
Rov. Divine, Jr p. WALTON, No, LoZa, ante. 
165b. Duty of coroner Not to discuss case with 
jury at view.) R.v. Divinn, be p. WALTON, 
No. 152Za, ante. 


PART V. SECT. 1, SUB-SECT. 3.—A. | may be directed oe reget by Rare | : io enue esas Lettre 
5 ‘e fleri . coroner. The o adopt & r - 7 BA 2 oA, LEG 
ote Us ane OF o lncomieden me | Rractice ia not affected by Sheriffs | 1 W. W. R. 1021; 32 B.C. 1" 
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Cases 165c—409, 


165c. Presence of persons other than jury—Dis- 
cretion of coroner.}- R. v. DIVINE, Ex p. 
WALTON, No. 152a, ante. 


171a. —.]— R. Vv. DIVINE, Ex Pp. WALTON, No. 
152a, ante. 

237. Add. Annotations :—As to (5) Refd. R. v. 
Divine, Ez p. Walton, [1930] 2 K. B. 29. 
As to (6) Refd. R. v. Divine, Ex p. Walton, 
[19380] 2 K. B. 29. As to (7) fet » R. vw. 
Divine, Ex py. Walton, [1930] 2 K. B. 20. 
Generally, Refd. R. v. Haslewood, Ea p. 
Margerison, [1926] 2 K. B. 468. 


308a. Coroner present during jury’s deliberations.) 
—At the conclusion of the evidence in an 
inquest the jury retired, & after some time 
sent for the coroner, who went into the jury 
room & remained with the jury in private for 
a quarter of an hour :—Held: in going into 
the jury room during the deliberations of 
the jury, the coroner was guilty of miscon- 
duct, & the inquisition must be quashed & a 
fresh inquest held before the coroner for an 
adjoining district—R. v. Woop, Ea p. 


PART VII. SECT. 4, SUB-SECT. 6. 


sa. Refusal of witness to testify— 
Power of to samprison for con- 
tempit.}—A coroner has power to 
imprison for contempt witnesses who 
refuse to testify whon present at an 


inquisition held by him, even though 
they were not duly summoned or in any 
way ordered to appear, 
brought nolens volens before him by 
the police when in thoir custody after 

ing arrested without warrant.—R. 
vw. LirTiun, KR. v MILLER (Man ), [1936] 


ENGLIsH AND Empmre Diarest SuPPLEMENT. 


ANDERSON, [1928] 1 K.B. 302; 97 L. J. K. B. 
118; 1388 L. T. 224; 91 J.P.185; 447. LR. 
23; 25 L. G. R. 501; 28 Cox, C. C. 446, D. C. 
Annotations :-—Consd. Kk v Divine, Ev p Walton, [1930] 2 
K. B. 29. Retd. Hobbs v. Tinling, Hobbs v. Nottingham 
Journal, [1929] 2 K. B. 1. 
308b. Private investigation by coroner & member 
of jury.}—R. v. Diving, Ex p. WALTON, 
No. 152a, ante. 
810. Add. Annotation :—Refd. R. v. Divine, Fz p. 
Walton, {1930] 2 K. B. 29. 
818. Add. Annotation :—Refd. R. v. Divine, Fa p. 
Walton, [1930] 2 K. B. 29. 


x1. Other Cages. 


820a. Permitting constable to give information to 
jury at view.]—R. ». Divinrn, Er p. WALYON, 
No. 152a, ante. 

408. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 


409. Add. Annotation :—Mentd. Baker v. Dalgleish 
Steam Shipping Co., [1922] 1 K. B. 361. 


2 W. W. R. 762; 46 Can. Crim. Cas. 
136 —CAN, 
but were 


': PART VII. SECT. 5, SUB-SECT. 5.— 
A. (b) v. 


n. Read now “ 308a : 
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CORPORATIONS. 


Part |!.—-Nature 


17. Add. Annotation :—Generally, Mentd. Capel 
St. Mary, Suffolk v. Packard, [1928] P. 69. 
Add. Annotations: — Refd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517; 
Metropolitan Meat Industry Board v. Sheedy, 
[1927] A. ©. 899. 

79. Add. Annotations :—Refd. Everett v. Griffiths, 
[1924} 1 K. B. 941; Aylott v. West Ham 
Corpn., Sisson v. West Hara Corpn. (1926), 
90 J. P. 99. 

——— _——---.]-—A legacy was given to the 
Provost & Fellows of Queen’s College. The 
proper name of the corpn. was ‘‘ The Provost 
& Scholars” :—Held: the Provost & 
Scholars were entitled. —QUEEN’s COLLEGE, 
OxForD v. Sutron (1842), 12 Sim. 521; 
lll. J. Ch. 198; 6 Jur. 906; 59 KB. i. 1233. 

176. Add. Annotations :—Distd. Houghton v. Not- 


41, 





133a. 


and Attributes. 


hard, Lowe & Wills, [1927] 1 K. B. 246. Refd. 
Underwood v. Bank of Liverpool, Underwood 
v. Barclays Bank, [1924] 1 K. B.775; Liggett 
onerroo!) v. Barclays Bank (1027), 187 L. T. 
443. 


Add. Annotation :—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 
{1929} 1 KK. B. 40. 


Add. Annotations :—Apld. Kreditbank Cassel 
G. mM. B. H. v. Schenkers, [1927] 1 K. B. 826. 
Folid. South London Greyhound Race- 
courses, Itd. v. Wake (1930), T1 Sol. Jo. 820. 
18la.--- - - - ~.} Sourn Lonpon 
GREYHOUND RAcEcounskEsS, Lira. vv. WAKI 
(1930), 74 Sol. Jo. $20. 


190. Add. Annotation :—Retd. Stoke Newington 
B. C. v. Richards (1929), 45 T. L. R. 650. 


179. 


181. 


Part II.—Creation of Corporations. 


222. Add. Annotation :—Mentd. R. vr. Minister of 
Health, #r p. Yaffe, [1930] 2 K. B. 98, 

264. Add. Annotation :—Mentd. Dewhurst v. Sal- 
ford Grdns., [1925] Ch. 655 

265. Add. Annotation :—Refd. Mackenzie-Kennedy 


v. Air Council, [1927] 2 K. B. 517. 


315. Add. Annotations: -Mentd. The Carlgarth, 
The Otarama, [1927] P. 98; Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., {1927} A. O. 226. 


Part Ill.—The Members. 


326. Add. Annotations :—-Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. I. R. 4. Mentd. 
oN ihaaas v. Griffiths (No. 3), [1923] 1 K. B. 


326a. S.P.— BROWNSCOMBE v. JOHNSON (1898), 78 
L. T. 265; 62 J. P. 326; 19 Cox. C. C. 25; 14 
T. L. R. 328 D.C. 


327. Add. Annotation :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 


340. Add. Annotations :—Folld. Dodd v. Amalga- 
mated Marine Workers’ Union (No. 2) (1923), 
93 L. J. Ch. 100. Consd. Dodd v. Amalga- 
ara baa Workers’ Union (1923), 1209 
de ° . 








340a. -|—Trade Union Act, 1871 (c. 31), 
s. 14, & sched. 1 (6), gives every member of a 
trade union a right to inspect the books of 
the union, ‘‘ under proper conditions.’”’ That 
right entitles a member to inspect them by a 


PART I. SECT. 2, SUB-SECT. 2. 
ea. Miner's union.}—CENTRE STAR 
MINING Co., LTD. ». ROSSLAND MINERS’ 
UNION (1902), 9 B. C. R. 190.—CAN. 
PART I. SECT. 2, SUB-SECT. 3. 
sd. Sherf{f-—Of Bombay.}-~Held: not 
3 corpn. sole.—BOWBAY eee v. 
(i 28), I, L. R. 


aurmos1 Motasi & Co. 189; 


51 Bom. 749.—IND. 


PART I. SECT. 4, SUB-SECT. 5.—C. 


sf. Conviction }—A 
convicted of an offence only under 
the exact name which it legally 


posseszes.— KR. 
(2926) 1D, L. R. 
. W. R. 


skilled accountant, but the accountant 
should not be objectionable to the union on 
personal grounds, & should undertake nut to 
disclose the information obtained by him 
except to his client. Th fact that the trade 
union officials Ilieve that the member 
desiring to inspect the books by an accountant 
is acting mala fide, & for purposes hostile to 
the union, does not give them an implied 
discretion to refuse the inspection. The 
onus of establishing that the right of inspec- 
tion should not be exercised lies on the trade 
union.— Dopp v. AMALGAMATED MARINE 
WORKERS’ UNION. [1924] 1 Ch. 118; 93 
L. J. Ch. 100; 129 L. T. 819; 40 T. L. R. 
44; 68 Sol. Jo. 117, C. A. 
Trade unions generally, see TRADE & TRADE 

UNIONS. 

845a, -——— ———.}+-Dopp v. AMALGAMATED MARINE 
WorKERS’ Union, No. 340a, ante. 


161; 35 Man. L. R. 404.—CAN, 


PART Il. SECT. 3, SUB-SECT. 1. 


. Commissions criated by muntei- 
alttes~-- Under New Brunswick Electric 
“mer Act, 1920.)-—Sr. JOHN POWER 


corpn. can be 


v. Pevisarers, LTp., Commission v. NEW SYsTEM LAUNDRY, 
674; {1928) 1 Lp. (N. B.), [1928] 20D. L. R. 661.— 
45 Can. Crim. Cas. CAN. 
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Cases 416-- 820. 


416. 


Union of Seamen, [1929] 2 Ch. 58. 


421. 
(1924] 1 K. B. 941. 


Add, Annotation :—Refd. Everett v. Griffiths, 


Part IV.—Officers. 


ENGLISH AND Emprre Dicgrest SuPPLEMENT. 


Add. Annotation :—Refd. Cottier v. National 474. Add. Annotation :—Refd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 269. 

512. Add. Annotations :—Refd. Short v. 
Corpn. (1925), 42 T. L. R. 107; Brown v. 


Poole 


Dagenham U. J). C., [1929] 1 K. B. 737. 


Part V.—Election to Corporate Office. 


583. 


For ** How tested—Not by mandamus directed 
against person elected.|’’ read ‘“ How tested 


elected.]”’ 


—-Not by quo warranto directed against person 


Part Vl.—Regulations and Bye-laws. 


631. 


Add. Annotations :— Consd. A.-G. v. Denby, 
11925] Ch. 596; Roberts v. Hopwood, [1925] 
A. C. 5678. Apld. Everton v. Walker (1927), 
137 L.T.694. Refd. Owner v. King (1922), 128 


B. & Ald. 438. 


L. T. 307; Mills v. L. C. C. (1924), 41 T. L. R. 356. 


122; KR. v. Roberts, Hx p. Scurr, [1924] 2 
K. B. 695; Short v. Poole Corpn. (1925), 42 
Mentd. United Bill Posting 
Co. v. Somerset County Counc.. (1926), 95 


T. L. R. 107. 


I. J. K. B. 809. 
652. 
(1927), 187 L. T. 594. 


Add. Annotation :-—.18 to 
Minister of Health, Ai p. 
K. B.Jo9s. 


691. 


794. 


Equitorial Oil Co., [1925] Ch. 346, 


PART IV. SECT. 2, SUB-SECT. 2. 

sh. Proceeding by corporation against 
former member ~Whether maintainable. | 
--Two of dofts. & another were duly 
elected school trustees in Oct. 1873. 
In Dec. defts., without the concurrence 
of the third trustee, removed the school 
house from its then site. In June, 
1874, the comrs. of schools dismissed 
the three trustecs, & appointod three 
thers. The newly appointed trust eos 
brought an action of trespass against 
the two trustoos who had removed the 
schoul house, & their servants, for 
such removal :—-Held: no action 
would lie at their suit against defts. 
for acts comimnittod during their term 
of office.—Scnoo. Skcrion 16 Trve- 
TEES vt. CAMERON (1877), LT N.S. RR. 
(2 Kk, & C.) 328.-- CAN, 


PART VI. SECT. 8, SUB-SECT. 2. —A. 


631 §. Test of reasonableness —Qeneral 
rule.j— Every bye-luw, whether made 
under &@ power to prohibit or a power 
to restrain or a power to regulate, must 
contain adequate information as to 
the duties of those who aro to obey it. 
& such information must appear from 
the byc-law itself.— MULLER #. CITy OF 


Add. Annotation :—Refd. Everton v. Walker 


707a. - —- 


———— 





700a. —-— -—-— ---— --—.]—-WOOLLEY v. IDLE 
(1766), 4 Burr. 1951 ; 


Annotations :—Apld. York Corpn. v. 


98 E. R. 16. 
Welbank (1821), 4 


Refd. Graves v. Colby (1838), 9 Ad. & EI. 


.|—SHAW v. PoPE (18381), 2 


3B. & Ad. 465; 109 BE. R. 1215. 


736a. —— -.]— CLARK’s Casr, No. 751, post. 
770a. Presumption of—From non-observance.|]— 


A.-G. v. MIDDLETON (1751), 2 Ves. Sen. 327 ; 


(1) Refd. R. v. ! 
Yaffe, [1930] 2 


135. 


28 KB. R. 210, L. C. 


Annolations :— Refd. A.-G. v. 
4 Bro. C. C. 165; A.-G. v. Smythies (1836), 2 My. & Cr. 


Foundling Hospital (1793), 


Part Vil_—Meetings. 


Brianron, [1928] V. L. R. 3875; 49 
Ae 249; (1928) Argus L. I. 209. 


PART VI. SECT. 3, SUB-SECT. 4. 


713 i. Whether byc-law void in tota)— 
A municipal bye-law may be good in 
part & bad in part.—BROWN TRANSFER 
Co. v. TOWNSHEND (Sask.), [1927) 1 
W. W. Nt. 916.—CAN., 


| PART VI. SECT. 6, SUB-SECT. 1. 

sk. Who may sue.J)—Where the law 
resulting from the exercise of a 
statutory power to make a byv-law 
operates for the general advantage of 
the public at large, noné but the A.-G. 
ree sue in respect of its breach.— 
A.-G. & LUMLEY v. T. S. GILL & Son 

Y., LTpD., [1927] V. L. R. 223 [1927] 
Argus L. R. 223.—AUS. 


PART VI. SECT. 7. 

Bye-lawes made «under statute— 
: “ "= “repeal of statute.jJ— 
— eye ga --. Dy the police comrs. 

of a city in 1915, admittedly valid 

when oer provided that it should 
1 not be lawful for any person to use any 
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| 
| 
| 


Add. Annotation:—Retd. Neuschild v. British | 820. Add. Annotation :- Mentd. Leyton U. D. C. 
v. Wilkinson (1920), 43 T. L. R. 35. 


vehicle in the ‘ jitney bus service ”’ 
for gain without being licensed so to 
do. 3S. had a * jitney ’’ Heence, but it 
expired on June 30, 1928. He con- 
tinued to operate without a Heence, & 
was convicted of a breach of the bye- 
law. ‘The comrs. had ceased to issue 
jitney lieences, because of an Ontario 
Statute passed in 1927, validating an 
agreement between the city corpn. 
& a street railway co., which provided 
that the corpn. should not issue any 
new )itney licences, & that existing 
Hicences showld not continue in force 
ufter June 30, 1928:—Held: the 
validity of the bye-law was not 
destroyed.—Ite Snawnra, [1929] 1 
D. L. R. 321; 50 Can. Crim. Cas. 267; 
63 O. L. KR. 155.—CAN. 

sm. Statute forbidding future bye- 
law—.cisting bye-law valid— Where no 
repeal of existing bye-law.J—R. vu. 
SHawki, [1929] 1 D. L. R. 321; 50 
on Crim. Cas. 267 ; 63 0. L. K. 158.— 


PART VII. SECT. 3, SUB-SECT. 1.—D. 
836 i. Afust be exercised in accordance 

with constitiuion.}-—~Kalk v. BORASKI 

(Sask.). [1926] 3 1). I. R. 916.—CAN. 


Vol. XIII.—Corporations. Cases 865—-935a. 


Part VIIl—Corporation Books and Documents. 


865. 
5L. J. K. B. 255; 111 E. R. 1226. 


Add. Citations :—sub nom. R. v. SANKEY, 
5 Ad. & El. 423; 6 Nev. & M. K. B. 839; 


Add. Annotation :—Distd. Newington L. b. 
Eldridge (1879), 12 Ch. D. 349. 

866. Add. Citations:—sub nom. HK. v. 
(Mayor), 2 Keny. 485; 96 B. R. 1253. 


Uv. 


Ryk 


Part IX.—Powers and Liabilities Generally. 


880. Add. Annotations :—Apld. The Devon (1923), 
130 L. T. 448. Consd. Dee Conservancy 
Board v. McConnell, [1028} 2 K. B. 159. 
Refd. Sutcliffe v. Clients Investment Co., 
[1924] 2 K. B. 746; British Petroleum Co. 
1. A.-G. for Ceylon, [1926] A. C. 147; Silver- 
man v. Imperial London Hotels (1927), 137 
L. T’. 57. 

Add. Annotations :—Consd. A.-G. v. Walker- 
gate Press, Ltd.; A.-G. v. Bloomfield : 
A.-G. v. Carlton (1930), 142 lL. T. 408. Refd. 
Davies v. Winstanley (1980), 47 T. L. BR. 104. 
Mentd. R. v. Cory, [1927] 1 K. B. 810. 

Add. Annotations :-—Consd. A.-G. v. Walker- 


891. 


902. 


gate Press, Ltd. ; A.-G. v. Bloomfield ; A.-G. | 


Carlton (1930), 142 1. T. 408. Refd. 
Suttle v. Cresswell (1925), 42 T. L. R. 75. 


902a. —— - —.]}—A limited co. is not liable to 
the penalties prescribed by the above sect., 
but directors, who have issued a proposal 
jointly with a limited co., are liable. They 
ure, however, liable only for one penalty 
between them in respect of each offence 
comnmitted.— A.-G. v. WALKERGATE PRESS, 
Lrp.; A.-G. v. BLooMFIEKLD; A.-G. vv. 
CARLTON (1930), 142 L. T. 408; 91 5. P. 90; 
46 T. LL. R.177; 71 Sol. Jo. 100; 28 L. GK. 

235. 
903a. Settled Land Act, 1925 (c. 18), ss. 19 (1), 
20 (1).]—The above sub-sects. are applicable 
to » corpn., because the words ‘' person of 
full age’’ are used throughout the new 
legislation in contrast with the word “ in- 
fant,’’ & merely mean ‘‘ not being an infunt,”’ 
so that they are appropriate to a corpn.—- Re 
CARNARVON’'S (HARL) CHESTERFLELD SETTLED 
ESTATES, Fe CARNAKVON’S (KARL) HIGHCLERE 
SETTLED Estates, [1927] 1 Ch. 138; 96 
L. J. Ch. 49; 136 L. T. 2415; 70 Sol. Jo. 977. 
Annotations *— Refd. fe Alungton & L.C. C.’s Contract, [1927] 
2 Ch. 25353 Ete Ogile’s &. b., (1927) L Ch. 229; Re Pedley, 

Wallace v. Wallace, (1927] 2 Ch. 168. 

907a. ——- Local tramway Act.] —A local tramway 
Act authorised the Board of Trade to make 





bye-laws providing that engines should be | 


brought to a stand at cross streets, & a 
penalty was imposed on any person offending : 
—Held: the word ‘ person”’ included a 


PART VIII. SECT. 3. 


878 i. By strangers-—Ratepuyer—In 
Ontario.|-—JOURNAL PRINTING Co. v. 
McVieTY (1915), 33 O. I. Kk. 166; 7 
en N. 633, 796; 21 D. &. R. 81.— 


66 D. L. R. 512 


| 911. 


VETERANS), (1921] 3 W. W. R. 594; 
. iL. R. : 36 Can. Crim. Cas. 
285; 30 B.C. R. 248, 


Liquor Acl, 1932, 8. 156—- 
Includes corporatiun.)--Svatn v. TRo- 
CADERY DANBANT, LTD., 


co., & there was no contrary intention to that 
effect shown in the other words of thu sect.— 
St. HELENs TRaAMWAyYsS Oo. v. Woon (1801), 
56 J. P. 71, D.C. 

Add. Annotation :—-Consd. Re Gibbs & 
Houlder’s Lease, Houlder v. Gibbs, [1925] Ch. 
575. 

Add. Annotation : —Refd. 
Wheeler, [1929] 2 Ch. 221. 
Add. Annotations :—Retd. Deuchar v. Gas 
Light & Coke Co., [1921] 2 Ch. 426; A.-G. e. 
Leeds Corpn., [10209] 2 Ch. 201, 

Add. Annotation :- Consd. Garrard v. James, 
[1925] Ch. 

Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] (1... 6013 AL-G. a. 
Leeds Corpn., [1920] 2 Ch. 201.) Refd. A.-G. 
rv. Tynemouth Union, [1080] 1 Ch. 616. Mentd. 
A.-G. v. Westminster City Couneil, [1924] 2 
Ch. 416. 

935. Add. Annotation :--As to (2) Refd. Morris v. 


910. 


Curtis Moffat 


922. 


928. 
932. 


Harris, [1927] A. ©. 252. 
935a. ——.}—Pltfs. were by statute en- 





trusted with the control & management of 
part of the navigations of the Rivers Ouse & 
Foss, in Yorkshire, with power to charge such 
tolls, within limits, as the corpn. deemed 
necessary to carry on the two navigations in 
which the public had an interest. In 1888 
the corpn. entered into two agreements with 
the firm of H. L. & Sons. By the Ouse 
agreement the corpn. covenanted to allow 
the firm, their successors & assigns, the right 
to carry cargoes on the Ouse in consideration 
of the annual payment of £600 in place of the 
authorised ducs & charges, with a proviso 
that there should each year be refunded to 
the firm, their successors assigns, the 
difference between the £600 & the amount 
ordinarily charged on the traffic actually 
cartied. By the Foss agreement the firm 
covenanted to pay the corpn. £200 per annum 
for twenty vears as a composition for the 
ordinary tolls, & the corpn. covenanted to 
allow the firm, their successors & assigns, 
the free use of the Foss navigation, on pay- 
ment of £200 per annum in lieu of tolls, for 





mortgaged tuo iff by wuv of security, 
or conveyed to it. in satisfaction of 
debts previously contracted in the 
course of its dealings, or purchased at 
sales upon judgments which shall 
have been obtained tor such debts ’’; 


—CAN * 


PART IX. SECT. 2, SUB-SECT. 1. 


ri. --—— British Columbia Gorern- 
ment Liquur dct. sa. 26. 46—Does not 
include sirmy & Nary VWelerans in 
Canada (Victoria Unit}— Branch associ- 
atwn ished 


establ corporation. }— 
R. v. Vicrorta Unir (ARMY & Navy ! 


¢ 


[1927] $. 1. O. 
39 ’ 21 qQ. J. P. 6. --~AUS. 
PART IX. SECT. 5, SUB-SECT 2. 


di. -- Fauer to take mortyguye | | 
An insurance co. was, by its charter, | 


A. 


authorised to hold real estate for the 
immediate accommodation of the co., 
“or such as shall have been bond fide 
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d having sold & conveyed a vessel, 
took fram thar vendee mtges. on real 
estate for securing the purchase monty 

Lheld & transacion within tlhe 
charter, Uhe price of the vessel Low 
bt debt exrsting previously fe tte 
execution of the omtge. We oi 
ASSURANCE CO, v, TayLor (1362) J 
Gr. 471, -—CAN, 


Cases 935a—9097a. 


such further term or terms as the firm, their 
successors or assigns, might from time to 
time desire. Deftse. were the successors of 
H. L. & Sons :—Held: the agreements were 
ulira. vires, because during their currency, 
which depended on the wishes of defta., the 
corpn., no matter what emergency might 
arise, had disabled itself from exercising its 
statutory powers to increase the tolls so far 
as might be necessary; &, being ultra vires 
at the date of their execution, the agreements 
did not become inira vires by reason of 
estoppel, lapse of time, ratification, acqui- 
escence or delay.— YORK CORPN. v. LEETHAM 
(Hmenzy) & Sons, Lrp., [1924] 1 Ch. 557; 94 
L. J. Ch. 169; 1381 L. T. 127; 40 T. L. R. 
371; 68 Sol. Jo. 459; 22 I. G. R. 371. 
Annotations :-—-Dbtd. Birkdale District Kicctric Supply Co. 
v. Southport Corpn., (1926) A. 0. 355 Consd. Brown v. 
Dagenham U. D. C., [10929] 1 K. B. 737. 
948. Add. Annotation :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. 


952. Add. Annotation :—Consd. Deuchar v. 
Light & Coke Co., [1924] 2 Ch. 426. 

955. Add. Annotations :—Consd. Deuchar v. Gas 
Tight & Coke Co., [1925] A. OC. 691. Refd. 
Re Jubilee Cotton Mills, [1923] 1 Ch. 1. 

962. Add. Annotation :—Apld. A.-G. v. London 
& Wome Counties Joint Electricity 
Authority, [1929] 1 Oh. 618. 

964. Add. Annotation :—Refd. Birkdale District 
Electric Supply Co. v. Southp rt Corpn., 
[1926} A. C. 355. 

972. Add. Annotation :— Consd. A.-G. v. Leeds 
Corpn., [1929] 2 Oh. 291. 

974. Add. Annotation :—Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. 

986a. Expenses of running omnibuses—Power to 
run omnibuses on authorised routes—Omni- 
buses run to connect up authorised routes.] — 
The corpn. of L., a municipal corpn., had by 
virtue of their special Act power to maintain 
& run a service of omnibuses within the city 
or outside the city boundaries. In the latter 
case, their special powers only extended to 
the running of omnibuses along the route of 
any tramways which the corpn. should be 
authorised to construct. There were in fact 
two such authorised tramway routes. The 
expenditure in connection with the running 
of these authorised tramways could, under 
the corpn.’s statutory powers, be borne out 
of the city fund. The corpn. began an 
omnibus service in pursuance of their 
stututory powers, but it appeared that for 
a very small portion of the omnibus route, 
namely, for a distance of forty yards, the 
servico of omnibuses ran outside the 
boundaries of the eee joining up with the 
tramway routes slightly further on, & that 
the expenses in connection therewith were 
borne by the city fund. An action was 
commenced by a ratepayer for a declaration 
(inter alia) that the ing of these omni- 
buses over this particular stretch, & payment 
of the expenses in connection therewith out 
of the city fund, was ulira vires the statutory 
powers of the corpn., & ought to be pro- 
hibited. The question at issue was whether, 


Gas 


PART IX. SECT. 5, SUB-SET. 2.— 
D. (b). 


sn. Poteer to change rates charged fur 
public utilities.}-—Kz p. MONCTON 'TRAM- 
WaY ELECTRICITY & Gas Co, (N. B.), 


(1927) 3 D. L. R. 1112.-CAN. 


st. Power to erect shops-—-On 
power in a municipa) corpn. to expend 
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80 far as the forty yards stretch was concerned, 
the corpn. were entitled to spend moneys 
out of the city fund in connecting an 
authorised route of omnibuses outside the 
city with a route of omnibuses within the 
city boundaries. Under their statutory 
powers the corpn.’s service of omnibuses 
along the route of a tramway outside the city 
which they were authorised to construet 
was a part of their tramways undertaking, & 
they were also authorised to apply the city 
fund in discharging the expenses in con- 
nection with the tramways undertaking :— 
Held: the expense of running omnibuses 
over the forty yards so as to connect the two 
routes was an expense fairly incidental to 
the tramways undertaking, & that it was not 
ulira vires the corpn.’s statutory powers to 
expend any part of the city fund in working 
& running the omnibuses over the forty 
yards which connected the two services, & 
which were branches of the corpn.’s tramways 
undertaking.—A.-G. v. LEEDS CoRPN., [1929] 
2 Ch. 291; 99 L. J. Ch. 9; 141 L. T. 658; 93 
J.P.153; 27 L. G. R. 351. 


991a. Purchase of land for street widening & 
pleasure garden—Subsequent use of pleasure 
garden for street widening. |—A local authority 
bought land in 1896 for the purposes of: 
(a) street widening; (b) making new streets ; 
(c) providing public walks & pleasure gardens. 
The land was conveyed to the local authority 
for the pines authorised by the Public 
Health Acts. A plan & specifications were 
submitted to the al Government Board, 
& subsequently the scheme was carried out 
in accordance with the plan & specifications. 
The pleasure gardens were surrounded by 
railings, & were not dedicated or open to the 
public. In 1927 the local authority resolved 
to utilise one of the pleasure grounds for the 
purpose of street widening & providing a 
parking place for motor cars. Objections 
were raised by some of the occupiers of 
adjoining premises, & an action was brought 
to restrain the local authority from carrying 
out their resolution :—Held: as one of the 
purposes for which the land was acquired 
was street widening, the local authority was 
not acting ulira wires in using part of the 
pleasure gardens for that purpose.—aA.-G. 
v. SUNDERLAND CORPN., [1929] 2 Ch. 436; 
45 T. L. R. 618; 93 J. P. Jo. 480; affd., 
{1930} 1 Ch. 168, C. A. 


Add. Annotations :—Consd. Deuchar v. Gas 
Light & Coke Co., [1924] 2 Ch. 426. Refd. 
A.-G. v. Westminster City Council, [1924] 2 
Ch. 416. Mentd. A.-G. v. Denby, [1925] Ch. 
596; A.-G. uv. Sharp (1930), 99 L. J. Ch. 44]. 


Add. Annotation :—Apld. A.-G. v. County ot 
London Electric Supply Co., [1926] Ch. 542. 


Add. Annotation :—As to (1) Apld. A.-G. vw. 
oar e of London Electric Supply Co., [1926] 
Ch. 542. 


997a. Power to erect information bureau on 
promenade—Discretionary powers to erect 
** sonveniencies ”’ for persons using promenade 
for pleasure or health.|—A.-G. v. BLACKPOOL 


994. 


996. 


997. 


money in the erection of shops on land 
ted in eith 


| ves’ it er as endownmentse 
lang | OF Otherwise.—Tavkanga BoroucH 
}-There is no | QORPN:, 9: A.-G., [1927] N. ZL. ™ 
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cone: (1928), 92 J. P. 50; 26 L. G. R. 160, 


998. Add. Annotations :—Apld. Deuchar v. Gas 
Light & Coke Co., [1925] A. O. 691; A.-G. v. 
Leeds Corpn., [1929] 2 Ch. 291. Refd. A.-G. 
v. Westminster City Council, [1924] 2 Ch. 416; 
A.-G. v. Tynemouth Union, [1930] 1 Ch. 616. 

1000a. By commons conservators.]—-It is 
within the powers conferred upon the 
Wimbledon & Putney Commons Con- 
servators, @& corpn. constituted under the 
hehe of the Wimbledon & Putney 

ommons Act, 1871, c. cciv., to pay pensions, 
annuities, or ‘superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise.—WIMBLEDON & PUTNEY COMMONS 
CONSERVATORS v. TUELY (1930), 47 T. L. R. 
17; 74 Sol. Jo. 819. 





Vol. X1I.—Corporations. Cases 997a—1164. 


1002. Add. Annotations :—As to (2) Refd. Deuchar 
v. Gas Light & Coke Co., [1925] 6 A. C. 691, 
Generally, Mentd. Re Jubilee Cotton Mills, 
[1923] 1 Ch. 1. 

1006. Add. Annotations: —Distd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. B. eat 
Consd. Kreditbank Cassel G. m. b. 
Schenkers, [1927] 1 K. B. 826. Refd. Uniler: 
wood v. Bank of Liverpool, Underwood v. 
Barclays Bank, [1924] 1 K. B. 775; Liggett 
eiverpeol v. Barclays Bank ( 1937), 137 


1008. Add. Annotation :—Mentd. 
{1929} PP. 275. 


1083. Add. Annotation :—Refd. Attwood v. Llay 
Main Collieries (1925), 70 Sol. Jo. 265. 


1048. Add. Annotation :—Refd. The Jupiter, No. 3, 
[1927] P. 122. 


The Hayle, 


Part X.—Contracts. 


1108. Add. Annotation :—As to (1) Apld. Higgins 
es ea a County Borough (1926), 90 


1106. Add.. Annotation :—Mentd. Dewhurst v. 
Salford Grdns. (1924), 41 T. L. R. 161. 


1126. Add. Annotation :—Refd. Nixon v. 
U. C., [1924] 1 K. B. 819. 


1127a. 
Housing of Working Classes Act, 1890 (c. 70).] 
—The words of sect. 56 of the above Act must 
be read distributively, & as meaning that if the 
local authority’s district is an urban district 
it shall have the same power of contracting 
that an urban sanitary authority has under 
the Public Health Acts, & if its district is a 
rural district the power which a rural sanitary 
authority has under those Acts, with the 
result that m the tormer case the authority 
cannot, when acting under the Act of 1390, 
contract otherwise than under its common 
seal if the value or amount of the contract 
exceeds £50.—-NIxon v. ERITH URBAN 
CounciL, [1924] 1 K. B. 819; 938 L. J. K. B. 
756; 131 L. T. 803; 88 J. P. 115, 40 
T. L. R. 373; 68 Sol. Jo. 587; 22 L. G. R. 
448, C. A. 


1127b. ——— -}—Plitis. claimed to have a 
written contract dated Mar. 17, 1921, under 
which they agreed to erect fifty-eight concrete 
workmen’s dwellings for deft. borough recti- 
fied so as to give effect to what was alleged 
to have been the common intention “ of the 
parties’? when the contract was drawn u 
The contract was entered into between H. 
& deft. borough & was under their seal. H. 
subsequently assigned the contract to pltfs. : 


Erith 








—— Local authority acting under | 


—Held: even if there were a common 
mistake the contract of Mar. 17, 1921, could 
not be rectilled because, having regard to 
sect. 174 of the above Act, deft. borough were 
incapable of entering into a contract with H. 
other than a contract under seal, so that when 
a tender was made by H. & accepted, there 
was uo contract come to.—Hiaains (W.), 
urp. v. NORTHAMPTON Country BoroudgH 
[1927] 1 Ch. 128; 96 L. J. Oh. 3%; 136 L. T. 
235; 00 J. P. 82. 


1131. Add. Annotation :—Refd. Nixon v. Erith 
U. C., [1924] 1 K. B. 87. 


1188. dd. Annotation :—Refd. Crediton Gas (‘o. 
v. Crediton U. C., [1928] Ch. 447. 


1134a. —-— —— +--— —~—.]—A firm, of which 
deft. was the sole surviving member, were 
employed as architects. Four years after 
the work was completed dry rot broke out 
in floors laid over concrete, a large area of 
which was laid on the ground floor of the new 
buildings. It was alleged that, in corre- 
spondence which passed betwoen the parties 
after the dispute arose, deft., in consideration 
of the curpn. refraining from suing, undertook 
to put the work right at his own expense :— 
Held: deft. was liable under the subsidiary 
contract, although that contract was not 
under acal, as the seal was unnecessary.— 
LEICESTER GUARDIANS Vv. TROLLOPE (1911), 
75 J. P. 197; 2 Hudson’s B. C., 4th ed., 419. 


1135. Add. Annotation :—Consd. Nixon v. Erith 
U. C., [1924] 1 K. B. 819. 


1164. Add. Annotation :-—Mentd. Anderson v. 
Daniel (1924), 180 L. T. 418. 


PART IX. bead ee SUB-SECT. 5.— 
B. (a ° 


- Corporation under Native Land 
Ac "1909—To ae of committee. }— 
TATAURANGI, UAKEHNA ¥v. MvUa 
CaRr, [1927) N. A *. R. 688.—N.Z. 


PART IX. Race nh SUB-SECT. 5.— 


1059 ti. ———.}-—Pitfs. had demised 
by parol for one year the land to B. 


out & retained possession. On the 
trial it wag contended that, F. bel 
roneong 4 in possession the action shoul 
have been brought in his name, & not 
in that of pitfe., & pitfs. were non- 
suited. In support of a rule to set 
this non-suit aside it was contended 
that the ere ue only demise 
under seal 1 demise bee 
F. wan theres vel nga ye co 
Remise” was made 


u TRUSTERS v. GRIFFIN (1853), 
: cone Ez. 7. 80.—CAN. 
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PART X. SECT. 1, SUB-SECT. 1. 


sd. Co-operative assoc valwn— Formed 
to carry on lubour or trade ~Iltight to 
contract for work or services—li. S. 
OnIARIO Co-oPERA- 


us” 
CLARKE (1880), 31 O. P, 280, —CAN. 


ai, -————~ —— Fosition of purchaser 
~Trust & Loss Co 


from corporation. 
v. MONK (1868), lear. 385.--CAN 


Cases 1165—1281. 


1165. Add. Annotation :—Apld. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 

1176. Add. Annotation :—Refd. Berners v. Flem- 
ing, [1925] Ch. 264. 
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1198. Add. Annotation :—Distd. Nixon v. Erith 
U. C., [1924] 1 K. B. 87%. 

1205. Add. Annolation :—Consd. Michaud v. Mon- 
treal (City) (1923), 92 L. J. P. OC. 161. 


Part Xl.—Liability and Remedies in Tort. 


1218. Add. Annotation :—Distd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

1228. Add. Annotations :—Distd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. Refd. Man- 
chester Corpn. v. Farnworth (1929), 46 
T. L. R. 85. 

1225. Add. Annotutions :—Consd. Scammell v. 
Hurley, (1929) 1 K. B. 419. Refd. Phillips v. 
Britannia Hygienic Laundry Co., [1923] 2 
K. B. 832. 

1227. Add. Annotation :—Refd. Welden v. Smith, 
[1924] A. OC. 484. 

1229. Add. Annotation :—Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 
1280. Add. Annotation :—Consd. Manchester 

Corpn. v. Farnworth (1929), 46 T. L. R. 85. 


1231. Add. Annotation :—Consd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 
1285a. ——-.]—By a local Act a cana’ was vested 
in applits., who were required by the Act to 
keep the navigation & locks, & all works to 
be thereafter executed for the improvement 
thereof, sar an efficient state for the traffic 
thercon. pplts. raised the coping on both 
sides of as B their locks & the banks behind 
it to prevent the lock from being flooded. 
Resps., adjacent landowners, objected that 
the effect of the works was to pen back the 
water in the part of the canal above the lock 
& to occasion the flooding of their lands, & 
applts. removed the coping without prejudice 
to their rights, but they did not reduce the 
height of the banks :—Held: there being no 
evidence of negligence, applts.,in constructing 
works in the exercise of their statutory powers 
for the protection of their navigation, were 
not liable for the flooding of resps.’ lands.— 
LAGAN NAVIGATION Co. v. LAMBEG BLEACH- 
ING, DyEING & FINISHING Co., [1927] A. C. 
226; 96L. J. P. C. 25; 186 L. T. 417; 91 

J.P. 46; 251.G.R.1, 0.01. 
1236. Add. Annotation :--Consd. Howard—Flan- 
ders v. Maldon Corpn. (1026), 135 L. T. 6. 


PART X. eae ao eenenyr 1.— 


ti. -]—Where a workman 
is hired to do work for @ corpn. bya 
yorson who has no authority to hiro 
him, & the corpn. has not ratified the 
employment, the fact that he does the 
work docs not creato the relationship 
of employer & workman between him | 
& the corpn.—STUART ss els | 
ScHOOL rie [1927] 2 L. R. 
0405 i927] 2 W. OW: R. big 21 








docunient embod 
the contracts, bot 


one-third down & agreed to pu 
balance by monthly instalmen & sf 
signed the list of bids, as well as a ¥ 


were also signed uy the president of 
the committee, bul. neither of which 
was under the seal of that co 
body. The committee sued d 
the unpaid balance of the price of the 
contract :—Held : notwithstan tho 
iinperative provisions of Punjab Muni- 


1248. Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 45 T. L. R. 85. 

1261. Add. Annotations :—Apld. Percy v. Glasgow 
Corpn., [1922] 2 A. C. 299. Consd. Fisher v. 
Oldham Corpn., [1930] 2 K. B. 364. 

ae Citations :—86 J. P. 201; 20L.G. R 

1262a. ——— By solicitor conducting proceedings 
for corporation—Corporation not lable.]— 
EGGINGTON v. LICHFIELD CORPN. (1855), 5 
EK. & B. 100; 24 L. J. Q. B. 360; 26 L. T. 
QO. S. 27; 19 J. P. 819; 1 Jur. N. S. 908; 
119 E. R. 418. 

Annotation :-—Refd. Flood v. Jackson, [1895] 2 Q. B. 21. 

1262b. --— By police appointed by watch com- 
mittee —Borough corporation not Llable.] 
The police appointed by the watch com- 
mittee of a borough corpn., if they arrest & 
detain a person unlawfully, do not act as the 
servants or agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment.—FISHER v. OLDHAM CORPN., 
[1930] 2 K. B. 364; 99 L. J. K. B. 569; 143 
L. T. 281; 04J.P.1382; 46T. L. R. 390; 74 
Sol. Jo. 299; 28 L. G. KR. 293. 

1268. Add. Annotations : -—Refd. Tolley v. Fry 
(1929), 46 T. L. R. 108; Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. Mentd. Cassidy 
v. Daily Mirror Newspapers, [1930] A. C. 558. 


1266. Add. Annotation :—Refd. Sorrell v. Smith, 
[1925] A. C. 700. 

1275a. .]—A public corporate body, although 
not formed for the acquisition of gain & 
making no profits, is liable to pay damages 
in zeepet of injury caused by its negligence.—- 

& DOMMES v. BASINGSTOKE CORPN. 

(1876), 45 L. J. Ch. 726; 24 W. R. 817. 

Annotatron : Geel. juoeeop v. Heston & Isleworth L. B. 

(1879), 12 Ch. D 

Add. cea :— Refd. Fisher v. Oldham 

Corpn., [1930] 2 K. B. 364. 

1281. Add. Annolation :—Mentd. Compania Marti- 
artu v. Royal Exchange Assce., [1923] 1 K. B. 
650. 








1277. 


PART X. SECT. 7. 


Ulura_ vires contract — Benefit 

recened 0b corporalion — Duty to 

account.}—COUNTY OF HALTON fr. 

TOWNSHIP OF TRAFALGAR, [1927] é 
- L. R. 134; 61 0. L. R. 45.—CAN 


PART XI. SECT. 4, SUB-SECT. 1. 


1252 ii. ——-.}—Bournis v. DaRi- 
ae CoRPN. (1927), 59 N.S. R. 227. 


the 


all the terms of 
of which documents 


orate 
for 


. R. 465.——CAN 


ine X. SECT. 5, SUB-SECT. 1.- B. 

se. Light of cot poration to enforce con- 
tract.) —The municipal committee held 
an wuction to sell to the highest biddor 
vw contiact entitling him to tako for 
one year all the eveopae of that town, 
that were to be collected ae, in 
certain godowns belo to the 
ynunicipal committee. rhe contract 
was knocked down to deft., who paid 


cipal Act, 1911, s. 47, if deft. had 
received benofit from the contract at 
the expense of the committee, he must 
pay for what he had actually received 
& enjoyed, as if there was an implied 
contract between the parties; & the 
absence of a contract under the seal 
of the corpn. was th¢refore no answer 
to the action brought by the com- 
inittee. — GUJRANWALA MUNICIPAL 
ee vw. Fazat DuN (1929), 
IL. R. 11 Lah. 121.—IND. 
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PART XI. SECT. 4, SUB-SECT. 2. 


-}~—Hospital Hable for 
the negligence of nurses an opera: 
tion Raa ra v. PRovost MUnIcIrPaL 
Hosp Boakp, [1927] 1 D. L. R. 
969 ; 11927] S. C. R. 226.—-CAN. 


t i. enodeus. Peal ogmay § pee 
Ltbrary 


ibe: j}— 
NICKELL Er EDaOn M87] 
CAN. 


vw. CITY OF 
1D. LR R. "379 ¢ 69 O. L. R. 618.— 





li. —— 





Vol. XIII.—Corporations. Cases 1286—1495. 


Part Xll.—Criminal and Quasi-Criminal Proceedings. 


1286. Add. Annotations :—Refd. R. v. Cory, [1927] 
1 K. B. 810. Mentd. A.-G. v. Walkergate 
Press, Ltd.; A.-G. v. Bloomfield; A.-G. v. 
Carlton (1930), 142 L. T. 408; Davies v. 
Winstanley (1930), 47 T. L. R. 104. 

1288. Add. Annotations :—Consd. Griffiths v. 
Studebakers, [1924] 1 K. B. 102. Refd. R. v. 
Leinster, [1924] 1 K. B. 311; Allen v. White- 
head (1929), 45 T. lL. R. 655. 

1292. Add. Annotation :—As to (2) Refd. R. v. 
Cory, ([1927] 1 K. B. 810. 


1292a. : -]—(1) An indictment will not 
lie against a corpn. either for a felony or for 
@ misdemeanour involving personal violence 
under Offences against the Person Act, 1861 
(c. 100), s. 81. 
(2) Oriminal Justice Act, 1925 (c. 86), 
s. 33, is mere machinery to avoid the incon- 
venience arising from the fact that previously 
@ corpn. could not be indicted at assizes, & 
does not alter the substantive law so as to 
render a corpn. liable to be indicted where 
previously it was not liable. —R. v. Cory 
Broruers & Co., [1927] 1 K. B. 810; 96 








ve K. B. 761; 136 L. T. 735 ; 28 Cox, ©. 0. 


1298. Add. Annotation :—Refd. Gough v. Rose 
(1929), 46 T. L. R. 103. 


1297. Add. Annotations :—Consd. R v. Cory, [1927] 


1 K. B. 810. Refd. Griffiths v. Studebakers, 
[1924] 1 K. B. 102. 


1298. Add. Annotation :—Refd. R. v. Cory, [1927] 
1 K. B. 810. 


1308. Add. Annotation :—Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 


1308a. ——— Effect of Criminal Justice Act, 1925 
‘ 86), s. 33.])—R. v. Corny Brorumrs & Cu., 
o. 1292a, ante. 
1804. Add. Citations :—27 Cox, C. 
Cr. App. Rep. 131. 
After this case add “See, now, Criminal 
Justice Act, 1925 (c. 86), s. 33.” 


1308. Aftcr this case add ‘‘ Appeal by case stated 
from justices—Recognisance—How made.]— 
ps Pe aaa aa Vol. XXXIII., p. 413, 

o. 1229.” 


C. 225; 186 


Part XIIl.——Delegation of Authority for Particular Purposes. 


1313. Add. Annotation : —Refd. Birkdale District Kiec tric Supply Co. v. Southport Corpn., 
[1926) A. C. 355. 


Part XV.—Legal Proceedings 


by and against Corporations, 


their Members and Officers. 


1329. Add. Annotation :—Refd. Leyton U. C v. 
Wilkinson, [1927] 1 K. B. 8538. 

1880. Add. Annotation :—Refd. Leyton U. C. wv. 
Wilkinson, [1927] 1 K. B. 853. 


1365. Add. Citation :—on appeal (1880), 5 App. 
Oas. 473, H. L. 
Add. Annotations: - Refd. Deuchar v. Gas 
Light & Coke Co., [1925] A. C. 6915; A.-G. 
v. Leeds Corpn., {1929} 2 Ch. 201. Mentd. 
Nixon v. A.-G., [1930] 1 Ch. 566. 


1366. Add. Annotation :—Consd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 


1370. Add. Annotation :—As to (1) Consd. Brown v. 
Dageuham U. D. C., [1929] 1 K. B. 737. 


PART XV. SECT. 4. 

sa. For transgression of statutory 
powers— Action by Altorney-Gene al.) — 
If a public body constituted under the 
laws of the Commonwealth trans- 
greases its statutory power, the A.-G. 
for the Commonwealth on behalf of 
the public, whether private injury has 
or has not been alleged, has a right to 
complain & to obtain a declaration of 
transgression, &, if mecessary, an 
injunction.—_ COMMONWEALTH & A.-Q. 
FOR COMMONWEALTH v. AUSTRALIAN 
COMMONWEALTH — SHIPPING Boarp 


secretary. 


came on for he 


name. 


defts. for a mandamus to compel them 
to provide for a debt due to him by the 
trustees of ao school section. 
was against defts. personally, 
contained a statement that. they were 
trustees, etc., & th 


ings & evidence :—He 
could only be sued fo their corporate 
—CooK v. DAVIDSON 
nN. KE. D. 37.—CAN. 


Refd. Fisher ve Oldham Corpn., [1080] 2 
KX. 1B. 364. 
1376. Add. Annotation :—Mentd. Ite Kent Coal 


Concessions, Burn v. Kent Coal Concessions, 
[1923] W. N. 328. 


1377. Add. Annolation : —Consd. Cotter v. National 
Union of Seamen, [1929] 2 Oh. 58. 


1409. Add. Annolation :-~Refd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 


1438. Add. Annotation :—As to (1) Refd. Chowood 
v. Lyall, [1929] 2 Ch. 406. 


1495. Add. Annotation :—Folld. Rt. v. Poplar B. C., 
kz p. la C. C., R. v. Poplar B. C. (No. 2), 
[1922] 1 K. B. 965. 


practice to make parties the members 
of council & officers whose alleged 
delinguencies are involved -—— Ht. (RAD) 
v. PEMBINA MuvicmwaL Disrraier No. 


552, bed 3 °W. W. BR. 857; 70 
D. L. 559.— CAN. 


PART XV. SECT. 10, SUB-SECT. 3.—0. 


sd. Bye-laws.}—-A clerk in the office 
of the treasurer of a municipal corpn., 
not being the custodian of the C- 
laws of the corpn., is not compellable 
to produce any of them, upon his 
cross oxumination on an affidavit mado 


The writ 
but 


at deft. D. was 


Evidence was taken as to 
the existence of the debt, & the case 


under the plead- 
ld: the trustees 


(1877), 


ghee): 39 C. L. R. 1; (1927) Argus, 
. R. 61.—AUS. 


sb. In what name—Trustees of 
schools, }—Pltf. brought action against 


J.8, 


PART XV. SECT. 8. 


13941. To whom addressed.) -When 
mandamus proceedings He agaist & 
municipal corporation, it {a the better 
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by hirn on behalf of the corpn. for nye 

on a motion to which the corpn. ly « 

party. —-Witson v. Fiewinea (1100), 
) PvP. R. 203.—CAN. 


3t 


Cases 1520-1604. Enouish anp Emrrre Dicest SUPPLEMENT. 


1520. After this case insert ‘‘ See, further, CROWN 
Practiox, Vol. XVI., pp. 405, 406.” 


1526. Add. Annotations :—As to (1) Refd. New 
York Life Insce. v. Public Trustee, [1924] 2 
Ch. 101; Swedish Central Ry. v. Thompson, 
[1924] 2 K. B, 255. As to (2) Refd. Em- 
poe Liability Assce. v. Sedgwick Collins 
(1926), 95 L. J. K. B. 1015. 


1527. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Employers’ Liability ce. v. Sedgwick 
Collins (1926), 95 L. J. K. B. 1016. 

1528. Add. Annotation :—As to (1) Refd. Sabatier 
v. Trading Co., [1927] 1 Ch. 495. 


1529. Add. Annotations :—Consd. New Zealand 
hipping Oo. v. Thew (1922), 8 Tax Cas. 

208; Bradbury v. E Ih Sewing Cotton Co., 
[1928; A. O. 744; Swedish Central Ry. v. 
Thompson, [1925] A.C. 495. Apld. Hgyptian 
Delta Land & Investment Oo. v. Todd, [1929] 


A.C. 1. Refd. Baelz v. Public Trustee, [1926] 
Ch. 863. 
1582. Add. Annotation :—Refd. Employers’ 


Tiability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1016. ie ! 


1536. Add. Annotation :—Refd. Wilcocks v. Pinto 
(1924), 69 Sol. Jo. 178. 


1587. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Swedish Central Ry. v. Thomp on, [1924] 2 
2K. B. 255. Mentd. Ellerman Lines v. Read, 
(1928) 2 K. B. 144. 

1540. Add. Annotations :—Refd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Slag oe Ry. v. Thompson, [1924] 2 


1544a. —-— Manager of London branch.]—Pittf. 
issued a writ against deft. co. & A., its 


managing director, & the writ was served 
upon A. Some years ago the co. had 
established a branch of their business in 
London under the management of A., who 
had, in obedience to Cos. (Consolidation) Act, 
1908 (c. 69), s. 274, on behalf of the co. 
registered himself as a person resident in the 
United Kingdom authorised to accept service 
of process, & the evidence showed that, 
although at the date of the service of the writ 
upon A. the co. had long ceased to carry on 
rade in London, yet certain administrative 
activities, e.g., the remittance of dividends 
to shareholders, were then being carried out 
there, & at no other place, on behalf of the 
co. :—Held: (1) upon the evidence, deft. co., 
at the date of the service of the writ upon A., 
had a place of business within the United 
Kingdom, within sect. 274 of the above Act, 
& service upon A. was effective service upon 
the co. ; (2) even if the co. had not at the date 
aforesaid a place of business within the 
United Kingdom, such service was effective 
service upon the co.—SABATIER v. TRADING 
Co., [1927] 1 Oh. 495; 96 L. J. Oh. 211; 136 
L. T. 5674; 71 Sol. Jo. 104. 


1544b. ———- On person authorised to accept 
service—Sufficiency of indorsement of writ & 
affidavit of service.|—-FESTER FOTHERGILL & 
HARTUNG v. Russian Transport & INSUR- 
ANCE Oo., [1927] W. N. 27, 0. A. 
See, also, COMPANIES, No. 8527a, ante. 


1546. Add. Annotation :—Refd. Sabatier v. Trading 
Co., [1927] 1 Ch. 495. 


1548. Add. Annotations :—Refd. is acer de 
Guatemala v. Nunez, [1927] 1 K. B. 669; 
Richardson v. Richardson, [1927] P. 228. 


1557. Add. Annotation :—Refd. Employers’ 
Liability Assce. v. Sedgwick Collins (1926), 
95 L. J. K. B. 1015. 


Part XVI.—Dissolution. 


1604. Add Annotation :—Refd. Morris v. Harris, [1927] A. C. 252. 


PART XV. SECT. 12, SUB-  4.—- business in England, but not registered of a writ for service upon the co. in 
B. (b). cis ies nor ca on business in Tasmania. London.—PortT HUON FRUITGROWERS’ 

m i. ——~ —— ]—A wilt was Issued Held The wri me be set noite “.3 Pre. eraoe 14 “ASSOON , v. 
against a co , 1egistered & carrying on ° 3 AaKINGON, (& AMUEL), Lip, (1924), 


there was no authority for the issue L. 
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COUNTY COURTS. 
Part 1—Courts, Judges and Officers Generally. 


Add. Citation i—I15 B. Ww. C. Cc. 91. 


Add. Annotation :—As to (1) Consd. A. W. 
v. Cooper & Hall, [1925] 2 K. B, 816. 


Part Il—Liability and Protection of Judges and Officers 
of Court. 


Add, Annotations :—Apld. Freeborn v ae [1926] 1 K. B. 160; Moriiss v. Wintor (1929), 45 
. L. R. 643. 


61. 


65. 
66. 
68. 
70a. 


71. 
Tia. 


Part I1l.—Jurisdiction: 


Add. Annotation :—Apld. Parsons v. Burgess 
(1927), 48 T. L. R. 718. 

Add. Annotation :—Consd. Upton v. Farmer 
(1980), 142 L. T. 526. 

Add. Annotation :—Mentd. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. 

Action for breach of promise of marriage.]— 
Resp. brought a county ct. action against 
appet. for the return of money & articles, 
alleging that the parties had promised to 


marry one another & that appct. had broken | 
Resp. contended that the 4106, 


the promise. 
action was brought on a bailment, which was 
within the county ct. jurisdiction :—Held : 
in substance the claim was for damages for 
breach of promise of marriage, & a writ of 
prohibition must issue.—PARSONS v. BURGESS 
(1927), 96 L. J. K. B. 787; 1388 1. T. 184; 43 
T. L. R. 713. 

Add. Annotation :—Folld. 


Brakspear v. 
Barton, (1924j 2 K. B. 88. 


Question of repairs—Under Increase of Rent | 
é& Mortgage Interest (Restrictions) Act, 1920 | 


(c. 17).J—Deft. was the tenant of a tied 
public-house with living accommodation, 
of which pltfs. were the landlords. 
the house was let to deft. at a rent of £75 
per annum for three years. At all material 
times the ratable value was £68. After 
certain intermediate tenancies at rents less 
than two-thirds of the ratable value, deft. in 
Dec. 1920, took from pltfs. a new lease: 
‘“* To hold the said premises with the appurte- 
nances unto the tenant from Mar. 25, 1920, 
for the term of seven years... at the 
yearly rent of £120.” The reason for the 
increased rent was a trade revival which 
had caused a great improvement in the 
licensed trade of the house. The con- 
ditions of the new lease as to repairs were 
more onerous for the tenant than those of 
the old. In an action by the landlords for 
rent, the tenant contended that the repairing 
clause amounted to a prohibited increase :— 
Heid: the qn as to repairs could only 
be decided by the county ct., & the High Ct. 
had no a a tarsi on this point.—BRakK- 
SPEAR (W. H.) & Sons, Lrp. v. Barron, 
[1924] 2 K. B. 88; 98 L. J. K. B. 801; 181 


In 1910, , 


78. 


83. 
99. 


39a 


53] 


L. T. 538; 40 T. L. R. 607%; 68 Sol. Jo. 
718. 

Add. Annotation :—Mentd. Performing Right 
Soc. v. Mitchell & Booker, [1924] 1 K. B. 
762; Falcon v. Famous Players Film Co. 
(1925), 42 T. L. R. 91. 

Add. Citation :—sub nom. GLENNIE v. DEL- 
MAR, 1 L. M. & P. 402. 

Add. Annotation :—Consd. Bayonne Dolta 
tans = Investinent Co. v. Todd, [1929] 
Add. Annotation :-—Consd. Eyyptian Delta 
Land & Investment Oo. v. Todd, [1920] A. C. 1. 
—-— -—-— Issue of summons before leave 


‘obtalned—lIrregularity.}--On Jan. 30, 1924, a 


tenant of a dwelling-house within the Rent 
Restrictions Acts lodged two plaints in the 
West London county ct., the one under 
sect. 12 (3) of the Act of 1920 for apportion- 
ment of rent, & the other under sect. 14 (1) 
of the same Act for certain sums paid b 

him in respect of rent which, as he alleged, 
was irrecoverable by his landlord. These 
sums were, by sect. 8 (2) of the Act of 1923, 
recoverable on or before Jan. 31, 1924, but 
not afterwards. The claim for apportion- 
ment could regularly be brought in the West 
London ct., but the claim for repayment 
could not be brought in that ct. without the 
leave of the judge or registrar on an applica- 
tion supported by an affidavit. No affidavit 
was sworn until Feb. 6, 1924. Notwith 
standing this the plaint was entered, a plaint 
note under the seal of the ct. was given to 
pitf., & a summons was issued, all bearny 
the date Jan. 30, 1924. By Ord. 7, r. 2, 4 
summons to appear to a plaint shall ve dated 
of the day on which the plaint was entered, 
& the date thereof shall be the commence- 
ment of the action :—-Held: (1) the irregular 
entry of the plaint & issue of the summons 
before the necessary leave had been obtained 
did not deprive the county ct. of jurisdiction 
to hear the action, but the irregularity could 
be waived by deft. ; (2) as deft. bad appeared 
to the summons & raised a defence in no way 
challenging the jurisdiction of the ct., he had 
waived the irregularity; the action must 
therefore be taken to have commenced on 


Cases 189a—31lda. 


Jan. 80, & plitf. was entitled to recover.— 
PRINGLE v. HALES, [1925] 1 K. B. 5733; 94 
L. J. K. B. 458; 182 L. T. 785, C. A. 


147a. —— Claim for declaration as to future pay- 
ments—Involving payment of sums exceeding 
poernere limit.j—Where an action was 

rought in the county ct. to recover a money 
claim under an agreement, & also for a 
declaration as to future payments under the 
agreement :—Held: the county ct. judge 
had no power to make a declaration which 
might involve the payment of sums of money 
by deit. in excess of the limit of £100 pre- 
scribed by 1888 Act, s. 66.—Smirs v. Sita, 
[1925)2 K. B. 144; 041. J. K. B. 813; 188 

L. T, 845, D. C. 
Annotation :—Refd. Humber Conservancy Board v. Federated 

Cvual & Shipping Co., [1928] 1 K. B. 492. 

148. After this casc add ‘**Sum lent beyond 
jurisdiction—Action for relief under Money- 
lenders Act, 1900 (c. 57).)—See MonrEy & 
MONEY-LENDING, No. 377a.”’ 


197. Add. Annotation :—Consd. Dudley & District 
Henefit Bldg. Sov. v. Gordon, [1929] 2 K. 33. 


198a. Duty of judge to make order-—On proof of 
right to possession.|—The words ‘‘ may 
order ” in 1868 Act, 8. 138, are enabling words 
only, but where the legal right of a landlord 
to the possession of premises has been 
established it is the duty of the judge, not- 
withstanding the permissive ‘orm of the 
sect., to make an order for possession. In 
exercising the discretion given him as to 
the period for the coming into operation of 
the order, the judge must fix a period reason- 
ably adjusted to the circumstances of the case, 
including the nature & term of the tenancy. 
The county ct. judge in two causes of weekly 
tenants whose tenancies had been validly 
{terminated by notice to quit, refused to 
make any order in one case, & in the other, 
while making an order, postponed its opera- 
tion for twelve months :—Held: this was 
not a judicial exercise of his discretion, in 
either case.—SHEFIIELD CORPN. v. LUXFORD, 
SAME v. MORRELL, [1920] 2 K. B. 180; 98 
L. J. K. B. 512; 141 L. T. 265; 93 J. P. 
235; 45 'T. Le R. 4915 73 Sol. Jo. 307, D. C. 


Terms of order—Postponement of operation 
—What must be considered.| —SHEFFIELD 
CoRPN. v. LUXFORD, SAME v. MORRELL, 
No. 198a, ante. 
Add. Annolation: ~ Refd. 
[1926] 1 K. LB. 446. 


Add, Annotation :—Refd. Re Weystone 
Knitting Mills Trade Mk., [1929] 1 Ch. 92. 
206a. Claim for declaration.]—-(1) The county ct. 
has no jurisdiction to entertain a claim for a 
declaration in an action in which no sum of 
money 1s claimed. Stiles v. Lcclestone, 
No. 211, post, overd. 

Upon a contract for the sale of real property 
at a price excceding £500 the vendor brought 
an action in the county ct. against the pur- 
chaser, claiming a declaration that deft. had 
forfeited the deposit paid under the contract 
by deft. to stake-holders, who were not 
parties to the action, & that he was entitled 
to receive payment of the deposit from the 
stuke-holders. No other claim appeared in 
the plaint or the summons or the parti- 
culars of claim :—Held: the county ct. had 


198b. 


205. Rye v. Purcell, 


206. 
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no jurisdiction to entertain the claim, (1) on 
the above ground, & (2) on the further 
ground that the claim was for ar ogy specific 
performance of an agreement for the sale 
of property within 1888 Act, s, 67, where the 
punches: nouey exceeded £500, the amount 
imited by that sect.—Dr VRIES v. SMALL- 
RIDGE, [1928] 1 K. B. 482; 97 L. J. K. B. 
244; 1388 L. T. 497, C. A. 

Annotation :—Consd. Upton v. Farmer (1930), 142 L. T. 526. 


206b. .]—Observations as to declarations in 
county cts.—HUMBER CONSERVANCY BOARD 
v, FEDERATED CoaL & SxHipPina Co., LID., 
(1928) 1 K. B. 402; 97 L. J. K. B. 136; 138 
L. T. 8834; 17 Asp. M. L. C. 388, D. C. 


———.]—See, also, Nos. 147a, 212. 


Add. Annotation :—Consd. Smith v. Smith, 
[1925] 2 K. B. 144. 


Add. Annotation :—Refd. Upton v. Farmer 
(1930), 142 L. T. 526. 


Add. Annotation :—N.F. De Vries v. Small- 
ridge, {1928} 1 K. B. 482. 


Add. Annotations :—Distd. Davey v. Robinson, 
[1923] 1 K. B. 663. Apld. Smith v. Smith, 
[1925] 2 K. B. 144. Folld. De Vries v. 
Smallridge, [1928] 1 K. B. 482. Consd. 
Upton v. Farmer (1930), 142 L. T. 526. Refd. 
Tiumber Conservancy Board v. Federated 
Coal & Shipping Co., [1928] 1 K. B. 492; 
Woodrow v. 'T'rawlers (White Sea) & Grimsby 
(1929), 141 L. T. 676. 


Add. Annotations :—Consd. Upton v. Farmer 
(1930), 142 LL. T. 626. Refd. De Vries v. 
Smalliridge, [1928] 1K. B. 482. 

After this case add ‘In remitted action.}— 
See No. 373a, post.” 


235. For ‘‘ Not within jurisdiction ’’ read ‘‘ Within 
jurisdiction.’’ 


235a. ———.]—DE VRIES v. SMALLRIDGE, No. 206a 
ante. 


249. Add. Annotations : — Consd. Rossiter vt. 
Langley, [1925] 1 K. B. 741; Russoff v. 
Lipovitch (1925), 04 L. J. K. B. 356. Refd. 
De Vries v. Sparks (1927), 137 L. T. 441. 
oe Turner v. Watts (1927), 44 T. L. R. 


272a. ——— ——— -——.]—-Re BANt v. FoxaLt, & 
CANFOR IN THE County Court or NORFOLK 
(1856), 20 J. P. Jo. 293. 





208. 


209. 


211. 


212. 


218. 


295. Add. Annotation :—Refd. Salter v. Lask, 
[1923] 2 K. B. 798. 
297. Add. Annotation :—Refd. Salter v. Lask, 


[1923] 2 K. B. 798. 


20R. Add. Annotation :—Mentd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 


305. Add. Annotation :—Mentd. Champagne Heid- 
sieck Monopole Soc. Anon. v. Buxton (1929), 
46 T. L. R. 36. 


315a. ——— Disputes in relation to fishing boats— 
Merchant Shipping Act, 1894 (c. 60), s. 387. }— 
Pitis., who were the owners of a steam 
fishing boat, brought an action in the county 
ct. against deft., who was a member of the 
crew of the boat, claiming a sum as money 
lent by them to deft. Deft. alleged in 
defence that the sum claimed had been paid 
to him as wages; &, further, that the county 
ct. had no jurisdiction, the question between 
the parties being a dispute concerning wages 
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331. 


within above sect. which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages : 
—Held: the county ct. had jurisdiction to 
entertain the action notwithstanding the 
sect., inasmuch as that ct. had all along had 
qoreeieen to entertain an action for rnoncy 
ent & the sect. did not cither expressly or 
by implication exclude that jurisdiction ; &, 


Vol. XII.— County Courts. Cases 315a— 471. 


further, tho jurisdiction of the  super- 
intendent under the sect. did not arise until 
a party to the dispute called him to decide it, 
& here no party had called upon him to do 
so.—STURLEY v. PowEL., [1930] 1 K. B. 
677; 99 L. J. K. B. 197; 142 L. T. 484; 
9£J. P. Jo. 120; 46 T. L. R. 236. 


327a. ——- Appearance-—Ralising defence not chal- 


lenging jurisdiction.|—-PRINGLE v. HALéE», 


No. 139a, anfe. 


Part IV.—Remitted Actions. 


After this case add ‘* Action for relief under 
Money-lenders Act, 1900 (c. 51).]— Sce 
MONEY & MONEY-LENDING, No. 43ia.”’ 


352. Add. Citation :—91 L. J. K. B. 771. 
373a. On jurisdiction of county court— Reduction 


of claim for damages—-Alternative claim for 


which costs are to be taxed. Semble: in 
the absence of any direction by him as to 
scale, the costs must be taxed in accordance 
with the scale applicable to the amount 
recovered. -GoLp BrRotTusrRs & Nasi, Lirv. 
v. BULLER (1025), 13t T. T. 151; 70 Sol. Jo. 
281, D.C. 


injunction.|—Where an action, commenced 
in the High Ct., has been transferred to a 
county ct. under 1919 Act, s. 1, the effect of 


sition Consd. Davies vr. Davies (1927), 06 lL. J. K. BB. 
Obb. 


404b. cen 


sect. 4 of that Act is to give the county ct. 
jurisdiction to deal with the matter equal 
i | that of the High Ct. 

Pitf. & deft. entered into an agreement, 
which provided that in the event of any 
breach thereof by deft. he should pay to 
pltf. in respect of each such breach a sum of 
£150 by way of agreed & liquidated damages. 
Pitf. alleged that deft. had broken the agree- 
ment, & he brought an action inthe High Ct. 
claiming the sum of £150 & an injunction. 
Pit{. afterwards applied, under 1919 Act, 
8. 1, to bave the action remitted to a county 
ct., reducing the money claim to £90, & 
claiming an injunction in the alternative. 
The master made an order for remittal. 
Pitf. then delivered particulars of claim, 
asking for £90 damages or in the alternative 
an injunction. Ile admitted, however, that 
the real object of the action was to obtain an 
injunction. On the action coming on for 
trial the county ct. judge declined juris- 
diction on the ground that in substance the 
action was for an injunction alone. On 
appeal to a Div. Ct., that ct. held that the 
county ct. judge had jurisdiction to entertain 
the action, & sent it back to him for trial :-- 
Held: the decision of the Div. Ct. was 
correct.— DAVEY v. ROBINSON, [1923] 1 K.B. 
063; 92 L. J. K. B. 336; 128 L. T. 513; 39 
T. L. R. 163; 67 Sol. Jo. 246, C. A. 


379. Add. Annotation :—-Consd. Davey v. Robinson, 


{1923} 1 K. B. 563. 


408. .tdd. Annotation: 


Order for costs on higher scale - 
Necessity tor certificate.| - A county ct. judge 
cannot award to plitf. in a remitted action 
costs on a seale higher than that applicable 
to the amount recovered without giving a 
certificate in accordance with L888 Act, 8. PLO. 
-- DAVIES ». Davins, [O88] 1 KN. BB. 3861; 96 
L. J. Wt. B. 10685 187 TT. 567, D.C. 
Refd. Hives v. Dawson 
(1027), HT. dL. KR. 87. 


410a. Discretion of county court Judge To deprive 


successful party of costs.|] -Where a pltf. has 
begun an action in the High Ct. & within 
twenty-one days from issue of the writ has 
obtained, under R.S.C., Ord. 14, an order in 
respect of part of his clainn whereby he may 
sign judgment for £20 or upwards cither 
unconditionally or unless that gum is paid 
into ct. or to pitf.’s solr., & the remainder 
of pltf.’s claim is remitted to a county ct. 
with leave to defend, the judge of the county 
ct. has the same jurisdiclion as a judgo of 
the liigh Ct. over the costs of the whole 
proceedings, & he may order them to be taxed 
on the High Ct. or on the county ct. seale. 
But in deciding the scale on waich they are 
to be taxed he must exercise his discretion 
judicially, & he is not entitled to deprive 
pitf. of the Uligh Ct. costs of the High Ct. 
proceedings unless pltf. has been guilty of 
some misconduct.— JENKINS & Co. v. SIMON, 
(1926) 1K. B. 111; 95 LJ. K. GB. 873 131 
“LT. 88; 42 T. G1. R. 38; 70 Sol. Jo. 162, 
bc. 


382. Add. Annotution :—Consd. Upton v. Farmer Annotation: Refd. Gallvan ov. Warman (1930), 169 TL. 1. Jo. 


(1930), 142 L. T. 526. 397 

404a. Drty of county court judge to specify scale of | 420a. Recovery of less than £50 Joinder of 
costs.|—In an action remitted from the High actions Whether total sums recovered to be 
Ct. to the county ct., it is advisable that the considered. |- GALLIVAN v. WAnMAN (1930), 
county ct. judge should specify the scale on 169 1. T. Jo. 827; [1930] W. N. 96. 


Part V.—Procedure. 


438. Add. Annolatiun :---Generally, Refd. PBriern | 471, Add. Annolutions: Mentd. Re Rosse, Put 
Barnet U. C. v. Adams, [1927] 2 Ch. 25. suns v. Rosse (1923), 93 L. J. Ch. 8; Per- 
455. Add. Citations :—91 L. J. Ch. 627, [1922] forming Right Suc. v. Mitchell & Booker, 
B. & C. R. 155. [1024] 1 K. B. 762. 
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Cases 472—64Sa, 


472, Add. Citation :—20 L. G. R. 667. 


497a. ——- Application under Administration of 
Justice Act, 1920 (c. 81), s. 3—Discretion of 
judge to order trial without jury.J]—On 
May 10, 1928, pitf., commenced proceedings 
claiming from defts. damages for personal 
injuries caused by the alleged negligence of 
defts.’ servants. Defts. filed a defence deny- 
ing negligence & afterwards gave pltf. notice 
of an application to dispense with a jury. 
The application for trial without a jury was 
made under the above sect. The county 
ct. judge, without giving any reasons for his 
decision, ordered the trial of the action with- 
out a jury, & piltf. apEceed against that 
order & alleged that the learned judge had 
not properly exercised his discretion :— 
Held: the above sect. did not give the county 
ct. judge an absolute power to order the 
trial of an action without a jury; the aect. 
gave him a discretion which must be exer- 
cised judicially ; in this case there were no 
proper materials on which the learned judge 
could exercise his discretion judicially ;_ it 
would not be a proper exercise of the learned 
judge’s judicial discretion to dispense with a 
jury merely because it was inconvenient; on 
the, other hand it is not necessary for the 
judge to give his reasons for dispensing with 
a@ jury, but there must be some grounds 
for'so exercising his discretion.—WINN v. 
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Lonpon County Councit (1923), 180 L. T. 
850; 88 J. P. 81; 40 T. L. R. 106; 68 
Sol. Jo. 502, D. C. 


497b. —-—- —-—— Onus on party objecting to jury.] 
—QOn an application in the county ct. for an 
order that an action be tried with a jury the 
county ct. judge is bound in Jaw to make 
ee order asked for, unless the party desiring 
dispense with a jury under the above 
sect. establishes to his satisfaction that the 
action could be as conveniently tried without 
a jury. Further, the fact that the lists are 
congested is not a ground on which the county 
ct. judge is entitled to suspend a litigant’s 
right to trial by jury.—CaLcRAFT v. LONDON 
GENERAL OMNIBUS Co., [1923] 2 K. B. 608 ; 
92 L. J. K. B. 1092; 129 L. T. 794; 39 

T. L. R. 466; 67 Sol. Jo. 641, D. C. 
Annotaivon :—Consd. Winn v. L. C. C. (1923) 130 L. T. 350. 


499a. —— Action in which fraud alleged— Whether 
mere allegation sufficient.]|—To come within 
the proviso to Administration of Justice Act, 
1920 (c. 81), s. 2 (1), a relevant issue of fraud 
must be raised, which will have to be decided 
in order to determine the rights of the parties, 
& it is not sufficient for pltf. merely to allege 
that deft. acted fraudulently.— EVERETT v. 
ISLINGTON GUARDIANS, [1923] 1 K. B. 44; 
92 L. J. K. B. 250; 128 L. T. 447 ; 87 
J. P. 61, D. C. 


Part VI.—Trial, Judgment and Execution. 





584a. —--- Damages claimed.]—In an action 
for damages & an injunction in respect of 
alleged trespass, neither the pracipe nor the 
particulars of clann stated the amount of the 
damages clanmed. The particulars of claim 
stated that neither the value nor the reserved 
rent of the dominant tenement eaceeded 
£100 per annum, but did not state the value 
or reserved rent of the servient tenement. 
The judge allowed two amendments of the 
particulars of the claim, the first, a statement 
that the damages claimed were £25; & the 
second, an allegation that neither the value 
nor the reserved rent of the servient tenement 
exceeded the value of £100 by the year :— 
Held: the county ct. judge had power under 
the above sect. to make the second amend- 
ment, & the first amendment also. UPTON v. 
FARMER (1930), 142 LL. T. 526; sub nom. 
FARMER v. Upton, 46 T. L. R. 252; 04 
J.P. Jo. 136, 

-—- Rent of servient tenement. |— 
Upton v. FARMER, No. 534a, ante. 

564. Add. Annotation :—Consd. IHloystead v. Taxa- 
tion Comr., [1926] A. C. 155. 

563. Add. Annotations :—Consd. Jaeger Co. 1. 
Jaeger (1929), 46 R. P. C. 336. Refd. 
Mackenzie-Kennedy wv. Air Council, (1927] 
2K. B. 517. 

565. Add. Annotations :—Consd. Ord wv Ord, 
[1923] 2 K. B. 482; The Koursk, [1924] 
P. 140; Debenhams v. Perkins (1925), 133 
L. T. 252. Aplid. Conquer v. Boot, [1928] 2 
K. B. 836. 

See, also, Estoppen, No. 447a, post. 

567. Add. Annotation :—Mentd. R. «. Minster ot 

Health, Fz p. Yaffe, [1980] 2 K. B. 98. 





584b. 


571. Add. Annotations :—-Mentd. Fairman v. Per- 

pouel Investment Bldg. Soc., [1923] A. C. 

4; Manton v. Brocklebank, [1923] 1 K. B. 

406; Oldham v. Sheffield Corpn. (1927), 136 

L. T. 681; Coleshill v. Manchester Corpn., 

[1928] 1 K. B. 776; Addie (Collieries) v. 
Dumbroeck, [1929] A. C. 355. 


578. Add. Annotation :—Refd. Scammell  v. 
Hurley, [1929] 1 K. B. 419. 

582. Add. Annotation :—Mentd. G. N. ate v. 
L. E. P. Transport & Depository, [1922] 2 
K. B. 742. 

588. Add. Annotation: —Mentd. Jones v. Gieat 
Western Ry. Co. (1930), 47 T. L. R. 39. 


508. Add. Annotation :—As to (2) Refd. Campbell 
v. Pollak (1927), 43 T. L. R. 495. 


617. Add. Citation :-—15 B. W. C. C. 48. 


619. Add. Annotation :—Refd. R. v. Copestake, 
Hz p. Wilkinson (1926), 90 J. P. 191. 


621. Add. Annotation :—Refd. R. v. Newport 
(Salop) JJ., Bx p. Wright, [1929] 2 K. B. 416. 

645a. —— Goods already in possession of sheriff. | 
—A. W., Lrp. v. Cooper & Hatt, Ltp., 
No. 783a, post. 

648a. ——- Sum deposited by claimant to goods less 
than value of goods—More than judgment 
debt & costs.|—Goods which had been taken 
in execution under a county ct. judgment 
were claimed by a claimant. ‘The execution 
creditor did not admit the claim & claimant 
deposited with the bailiff under 1888 Act, 
s. 156, the sum of £26 which was considerably 
less than the value of the goods claimed, but 
was more than sufficient to cover the judg- 
ment debt & costs of the execution. The 
money was paid into ct. by the bailiff, who 
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677. 
684. 
686. 


690. 


691. 


remained in possession of the goods, & an 
interpleader summons was issued. Before 
the return day of the interpleader summons 
the execution creditor gave notice that he 
admitted the title of claimant to the goods, 
& the bailiff withdrew from possession. 
Upon the taxation of the costs the bailiff 
claimed possession fees up to the date when 
the execution creditor admitted claimant’s 
title, upon the ground that under sect. 156 
he was bound to remain in possession until 
the amount of the value of the goods was 
deposited with him:—Held: as the £26 
was deposited with & taken by the bailiff 


Part VII 


Add. Annotation :—Refd. Russoff v. Lipovitch 
(1924), 69 Sol. Jo. 276. 

After this case insert ‘‘ See, also, Nos. 566- 
573, ante.” 

Add. Annotation :—Refd. Temperance Loan 
Fund v. Erwood (1927), 187 L. T. 449. 


After this case add ‘*‘-——— -—— Action by 


money-lender.]—-See MonEy & MONEY-LEND- 
Ina, No. 442a.”’ 
Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 782. 


691a. —-— Order for costs on lower scale.|—-When 


the amount found due to pltf. is between 
£20 & £50 the scale of costs applicable is 
Scale B, & a county ct. judge has no juris- 
diction to make an order for costs on a lower 
scale unless it be shown that pltf.’s action 
is frivolous or oppressive, or that there has 
been misconduct or dishonesty on his part. 
—-HvueGneEs (W.) & Son v. SATCHELL (1925), 
134 L. T. 93, D. C. 


691b. —-— In remitted action.]—JENKINS & Co. 


v. So=uon, No. 410a, ante. 


Add. Annotation ;—Refd. Campbell] v. Pollak 
(1927), 43 T. L. R. 495. 


695a. ——.]—Pitf.’s motor car, whilst being 


driven, by his wife, was injured, as pitf. 
alleged, through the negligent driving of a 
motor lorry by a servant of defts. At the 
trial of the action in the county ct. the judge 
held that both sides were to blame, & gave 
judgment for defts., but allowed no custs. 
On appeal on the question of costs :—Held: 
on the facts found at the trial there had been 
negligence on the part of pltf.’s wife, & there- 
fore pltf. could not have succeeded whether 
there had or had not been negligence on the 
part of defte., & the county ct. judge had no 
discretion to deprive the successful defts. of 
their costs.—JACKSON v. ANGLO-AMERICAN 
Or Co., {1923] 2 K. B. 601; 92 L. J. K. B. 
1000; 129 L. T. 792; 67 Sol. Jo. 640, D. C. 


Vol. XII.—County Courts. Cases 6482—776a. 


under sect. 156 of the Act, he must be deemed 
to have taken it upon the assumption that 
it represented the amount of tho value of 
the goods, & therefore he had no right to 
remain in possession or to possession foes 
after the date of the doposit.—NeEwsuM, 
Sons & Co., Ltp. v. James, [1909] 2 K. B. 
384; 78 L. J. K. B. 761; 100 L. T. 852; 
53 Sol. Jo. 521, D.C. 


652. Add. Annotation :—Refd. Sheffield Oorpn. v. 
Luxford, Same rv. Morrell, [1929] 2 K. B. 180. 


668. Add. Annotation :- Mentd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


.— Costs. 


695b. —~— Order for costs on lower scale.j]—On a 
claim by an unsuccessful deft. a Saye an 
insurance co. as third parties, for indemnity 
to an amount exceeding £50, judgment was 
given for the third parties. The county ct. 
judge, without giving any reasons, ordered 
the unsuccessful defts. to pay costs to the 
third parties on Scale J3, applicable to cases 
where the amount does not exceed £50, the 
scale where that amount oxceeds £50 being 
Scale C. It was not suggested that any facts 
existed to justify a special direction as to 
costs under 1888 Act, 4. 118 :—/feld: there 
was no jurisdiction to make the order. - 
BEVINGTON v. PerKS & BELL ASSURANCE 
Society, [1925] 2 K. B. 220; 94 L. J. K. B. 
829; 133 L. 'T. 611, D.C. 

Annotation. —Apld. Hughes v. Satchel! (1920), 134 L. 'f. 03. 


750. Add. Annotation :—N.F. Warwick v. Butler 
& Lauritzen, |1925) 2 Kk. B. 294, 

750a. ——.]—Where under the above rule the 
registrar, on the application of a deft. who 
alleges that he neither resides nor carries 
on business within twenty miles from tho 
ct., makes an order directing pltf. to deposit 
in ct. assum of money as security for the costs 
of deft., the county ct. judge under r. 11, 
sub-r. 8, has power to vary or rescind the 
order so made.—WakWICK v. BUTLER & 
LAURITZEN [1925] 2 K. LB. 204; 94 L. J. 
K. B. 657; 183 L. T. 240, D.C 


750b. ‘** Court in which plaint Is entered ’’—Court 
to which remitted action sent.|—Where an 
action of tort commenced in the High Ct. 
has been remitted to a county ct. in default 
of security for costs, that county ct. becomes 
“the ct. in which the plaint was entered,” 
& the judge may order pltf. to give security 
for costs under Ord. XII., r. 9, of the county 
ct. rules on the application of a deft. who 
neither resides nor carries on business within 
twenty miles of the ct.—RIDDLE v. PLAYLE, 
{1930} 1 K. B. 363; 99 L. J. K. B. 64; 112 
L.T.92; 46T. L. RK. 27; 73 Sol. Jo. 796, D.C. 


Part VIII|—Appeals. 


761. Add. Annotation :—Refd. Hives v. Dawson 776. Add. Annotation :—Mentd. Edwards 


(1927), 44 T. L. R. 37. 


7688. —— ——.]—WAEWICK v. BUTLER & 


535 


LAURITZEN, No. 750a, ante. 


Porter (1924), 41 T. L. R. 57. 


776a. Debt or damage claimed not exceeding £20. | 
—An appeal to the High Ct. against the 


Cases 776a—962a. 


decision of a county ct. judge granting a new 
trial is an appre ‘in an action” within 
1888 Act, s. 120, & where the debt or damage 
claimed did not exceed £20 the High Ct. has 
no jurisdiction to hear the appeal unless 
red has obtained leave of the county ct. 
judge to ge anager ae v. SNEIMAN (1925), 
133 L. T. 560; 41 T. L. R. 598, D. C. 


Annotation :—Rofd. Hives v. Dawson (1927), 44 T. L. R. 37. 


778a. Claim less than £20.])—There is no 
appeal without leave from a county ct. 
judge’s refusal to review a taxation of costs, 
where the amount claimed is less than £20.— 
Hives v. DAWSON (1927), 188 L. T. 288; 44 
T. L. R. 37, D.C. 


783a. Order for payment of possession fees of high 
bailif—Under Ord. 27, r. 1 (2).J—(1) A 
Div. Ct. has jurisdiction to hear an appeal 
from the decision of a county ct. judge who, 
under the above sub-rule has, on the appli- 
cation of the high bailiff, made an order 
against the execution creditors, who have 
dirccted the high bailiff to withdriw, for the 
payment of his fees. 

On May 15, 1924, the high bailiff of a 
county ct. under a warrant of execution, 
purported to levy upon the goods of judg- 
ment debtors at their premises, & put a man 
in possession. ‘lhe sheriff was then in pos- 
session of the goods under process of an 
earlier date, but not to the knowledge of 
the high bailiff, as the coumy ct. judge 
found. The high bailiff on taking posses- 
sion received from judgment debtors a docu- 
ment which stated that in consideration of 
his withdrawing from possession they autho- 
rised him at any time to re-enter & undertook 
not to remove any of the good3. On June 12, 
1924, the high bailiff on the instruction of 
the judgment creditors w‘thdrew from pos- 
session. The execution was ineffective, ex- 
cept in so far as it brought the parties into 
negotiation with a view to a settlement. 
The high bailiff made an application to the 
county ct. judge under the above rule, for 
an order for payment by the judgment 
creditors of his fees for keeping possession 
from May 15 to June 12. The county ct. 
judge found that the high bailiff did not 
withdraw from possession, but was in actual 
possession & not in mere walking posses- 
sion of the goods, & made an order for pay- 
ment of the fees claimed :—Held: (2) the 
possession of the sheriff did not in the cir- 
cumstances prevent the high bailiff from 
taking & keeping such possession as would 
entitle him to claim fees; (3) there was 
evidence to support the finding of the county 
ct. judge that the high bailiff did not with- 
draw irom possession, but kept actual as 
distinct from walking possession; & there- 
fore the order of the county ct. was right. 
—A. W., Lrpo. v. CoopreR & HALL, ‘ 
[1925] 2 K. B. 816; 94 L. J. K. B. 881; 
133 L. T. 508. 


Preliminary question of law— Whether 
‘* Judgment ’’ within 1888 Act, s. 120.]}— 





787a. 





ENGLISH AND Empire Digist SUPPLEMENT. 


Daws wv. NETTLESHIP, LTD. 168 


L. T. Jo. 518. 


Add. Annotations :—Consd. Ward v. Sneiman 
(1925), 183 L. T. 660. Refd. Lloyd.v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Mentd. Nimmo v. Connell, 
[1924] A. C. 595; Dew v. United British S.S. 
Co. (1928), 98 L. J. K. B. 88. 

Add. Annotation :—Refd. Cohen v. 
(1926), 95 L. J. K. B. 945. 


Add. Annotations :—Mentd. Re Rosse, Par- 
sons v. Rosse (1928), 93 L. J. Ch. 8; Per- 
forming Right Soc. v. Mitchell & Booker, 
{1924], 1 K. B. 762. 


Add. Annotation :—As to (1) Refd. Phillips 
v. Britannia Hygienic Laundry Co., [1923] 
1 K. B. 539. 

Add. Annotations :—As to (1) Distd. Martin 
v. Stanborough (1924), 417. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


Add. Annotation :— Mentd. Gregg v. Richards, 
[1926] Ch. 521. 


After this case add the following cross- 
reference :—Order directing arbitrator under 
Agricultural Holdings Acts to state special 
case.|—Sce AGRICULTURE, No. 2664. 


Add. Annotation :—Consd. Leyton U. C. v. 
Wilkinson, [1927] 1 Kx. B. 853. 


Add. Annotation :—Mentd. Commercial 

oa Co. of Canada v. Fulton, [1923] A. C. 
8. 

Add. Citation :—20 L. G. R. 653. 


Add. Annotations :—Mentd. Aston v. Smith, 
[1924] 2 K. B. 143; Precious v. Reedie, 
[1924] 2 K. B. 149: Queen’s Club Garden 
Estates v. Bignell, [1924] 1 K. B. 117. 


Annotations :—For the existing annotations 
substitute as follows :— 
Annotations :-—Overd. Abrahams t. 
K. B. 662. Cook v. Gordon was wrongly decided (BUC KLE}, 
LJ). Refd. The Crescont, Great Northorn 8.8. Fishing 
Co. v. 8.5. Crescent (1893), 62 L. J. P. 63. 
913. Add. Annotation :—Refd. Simmons v. Crossley, 
{1922} 2 K. B. 95. 


928a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.]—PRAcTICE NoTE, [1926] 
W.N. 308, D. C. 

988. Add. Annotations :—Mentd. Llewellyn v. 
Turner (1922), 126 L. T. 532; Miss Gray, 
Ltd. ve. Cathcart (1922), 38 T. L. R. 662. 


938. Add. Annotation: — Distd. Rackham v. 
Tabrum (19238), 129 L. T, 24. 


945. Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


962a. Appeal under Poor Persons Rules.]—— 
The ct. may award costs against applt. who 
appeals under the Poor Persons Kules, if 
the appeal is entirely frivolous & vexatious & 
is an abuse of the process of the ct.—Dnrum- 
MOND v. HERVEY (1927), 1388 L. T. 200; 44 
T. L. R. 14, D.C. 


(1929), 


789. 


809. Roche 


810. 


818. 


832. 


842. 


851. 


852. 


853. 


900. 


903. 


Dimmock, [1915] 1 
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Part IX.—Certiorari, Prohibition and Mandamus. 


979. Add. Annotation :—Apld. R. v. Central 
Criminal Court JJ., Ha p. L. C. C., [1925] 2 


K. B. 43 
980a. —— Not action voluntarily brought in county 
court not having jurisdiction.])—(1) A 


pitf. who voluntarily sues in a county ct. 
which, owing to a defence there raised, has 
no jurisdiction, is not entitled to remove the 
proceedings to the High Ct. by certiorari. 

(2) If such a pltf. succeeds in obtaining 
an ex parte order for certiorari deft. need not 
enter an appearance in the High Ct. Pité. 
is not entitled to judgment in default of 
appearance, & such a judgment, if obtained 
by him, will be set aside for irregularity.— 
Grusti PATENTS & ENGINEERING WORKS, 
Lip. v. Mages, [1923] 1 Ch. 515; 92 L. J. 
Ch. 345; 40 R. P. C. 1993 sub nom. Guisri 
PaTEN’s & IENGINEERING Works, LID. v. 
Maces, 129 L. T. 438. 


1008a. On obligation of defendant to appear— 


Judgment in default of appearance— Validity | 
—GIusTI PaTENTs & ENGINEERING WORKS, 
LrTp. v. Maaas, No. 980a, ante. 


1016. Add. Annotations :-—Consd. Re Stanton, 
{1928} 1 K. B. 464. Refd. R. v. Central 
Sriminal Court JJ., Bac p. lL. C. C., [1925] 2 
K. B. 43. 

1088. Add. Annolution :—Consd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1023] P. 38. Refd. Munter v. 
Stadtische Hochseetischerei Gemeinnut size 
Gesellschaft (1925), 133 L. T. 488; Manstield 
v. Robinson [1928] 2 K. B. 353. 

1064. Add. Annotation :— Apld. Pringle v. Hales, 
fLo25j 1 KK. B. 573. 

1076. Add. Annotation :--Expld. & Apld. Sunbro 

Trading Co. v. Posograph Parent Corpn., 

(1929) 2 K. B. 266. 

tdd. Atnnolation: Refd. R. oc. Minister of 
Health, Her p. Yalfe, [10380] 2 1K. B. 98. 


1093. 


Part Xl—Rules and Fees. 


1188. .4dd. Annotation: -Refd. K. vr. Miuster of Health, Map. Lafte, [Psu] 2 WK. 1 Os, 


Part XII.—Statutes Conferring Special Jurisdiction. 


1146. In the cross-reference following this case | 


for ‘‘ See, generally, INDUSTRIAL, PROVIDENT 


& Simian Societies ”’ read ‘‘ See, gencrally, 
INSURANCE.” 


| Landlord & Tenant Act, 1927 (c. 36).|—Sve 
LANDLORD & TENANT, Vol. XXAI. 
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Cases 3—-183. 


Ba. 


21. 
22. 
28. 


38. 
40. 


sa. Misdemcanour.)] ~~ Scmble : 
common law disobedience to a statute 
is a misdemeunour.—O’DEA v. Min 
WIVES REGISTRATION 
26 W. A. 


241i. Statutory offences—"' Offence 
/ Be tab of Crimes Act, 1871 (c. 919), 
7.) —STRATUERN ¥. PADDEN, 11926] 
GC. (J.) 9.— SCOT. 


b. 
8. 


24 ii. 
* affence ” in Indian Penal Cade, 8, 149, 
in confined to offences under the Code 





EnaursH AND Emprre Diaest SuppLEMENT. 


CRIMINAL LAW AND PROCEDURE. 


Norr.—After June 1, 1926, see Criminal Justice Act, 1925 (c. 86). 


Part 1.—Principles of Criminal Liability. 


Add. Annotations :—Consd. Sorrell v. Smith, 
f1926) A. C. 700. Refd. British Oxygen Co. 
». Liquid Air, [1925] Ch. 383. Mentd. Brime- 
low v. Casson, [1924] 1 Ch. 802; Sorrell v. 
Smith, [1924] 1 Ch. 506 ; Thompson v. British 
Medical Agssocn., [1924] A. C. 764. 

Prevention of Crimes Act, 1871 (c. 112), 
s. 20.]— Attempted burglary is nota“ crime ”’ 
within Prevention of COrimes Act, 1871 
(c. 112), s. 20.---R. v. Bates (1930), 22 Cr. 
App. Rep. 49, C. (. A. 

Add. Annotation :—Refd. R. v. Cory, [1927] 
1K. B. 810. 

Add. Annotation :-—-Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

Add. Annotations :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. Mentd. 
Dean’s Rag Book Co. v. Pomerantz & Sons 
(1930), 47 R. BP. C. 485. 
Add. Annotation :—-Refd. 
[1926] 2 K. B. 258. 


R. v. Denyer, 


| 
Add. Annotation aoe Allard v. Selfridge 


(1924), 88 J. P. 204 

Right of defendant to give evidence—As to his 
state of mind.j—(1) Evidence that deft. is 
an accessory alter the fact docs not support 
an indictment for being a principal, or 
accessory before the fact. 

(2) On the question of mens rea, deft. is 
entitled to give evidence of the state of his 
mind at the relevant time.—R. v. Firz- 
PATRICK (1926), 19 Cr. App. Rep. 91, C. 0. A. 


PART I. SECT. 1. 80 ii. 





at 


BoaRD (1924), wel 


L. KR. 129.— AUS. 


dispatching 


-—)—The word 


RRAY 0. 


& does not include within its moaning 


offences under Indian Railways Act.— 
Jte VaSUDEVA Muna (1929), J. Iu. 2. 
52 Mad. 882.— IND. 


—_—_ os, 


38 ii. 
a ae 3) i ey et 


24 itl. —— “* Crime sy eer see of 
Crimes Act, 1871 (c. 112), 88 


To be relev: ant a charge 
travention of sect, 7 east libel upon 
ts face a conviction on iudictmen 
an offence, & a previous conviction of 
anu offence, both of which offences must 
be ** crimes ” as defined in sect. 20.— 
MuRRAY 0, MAOMILLAN, [1927] S. C. (J.) 
14.—SCOT. 


wre con- 


591i. Notification 


of | _public Health 


municable bat eld: 


45. 
47, 
55. 
72. 


72a. 


72b. 


122. 


133. 


eer fish merchant was 
convicted on # charge of clandestinely 
taking possession of fish boxes, the 
ad eed of various fish merchants 
knowing that he had not, & woul 
not have, received permission from the 
owners to his doing so, & with using 
the boxes Ly Fed them with fish & 
om to the fish market at 
Glasgow :—Held : as there was nothi 
clandestine in the conduct of accuse 
he was not guilty of the offence ch 
—MvUR ROBERTSON, 
S.C. (J.) 1.— SCOT. 
PART I. SECT. 2, SUB-SECT. 2.—A. 
R. v. CRAWFORD 
L. R. 565; 
134, —~CAN. 


PART I. SECT. 2, aun Shut: vr —B. 


vad BS. O 


{c. 238), ea 55 (1) Aes Oren” a 
titioner, 


qualified ra ace Paiva) 
believed tha a diseane 


waa not com- 
there wag no 
mens rea, & he could not be guilty of a 


Add. Annotation :-—Folld. Bridges v. Griffin, 
{1925] 2 K. B. 233. 

Add. Annotation :—Mentd. Rodbourne  v. 
Hudson (1924), 41 T. L. R. 182. 


Add. Annotation :—Refd. Anderson v. Daniel 
(1928), 180 L. T 418 


Add. Annotation :—Distd. Farey v. Welch, 
[1929] 1 K. B. 388. 


-]|—Held: above sect, applies the 
general law of larceny to pigeons so far as it 
does not apply to them already: & con- 
sequently, a taker who honestly believed the 
pigeon taken to be his own was not within 
the sect.—FAarEY v. WELCH, [1929] 1 K. B. 
388; 98 L. J. K. B. 318; 140 L. T. 660 
08 J. P. 70; 45 7. L. R. 277; 27L. G. R. 
153; 28 Coa, C. C. 604, D. C. 

Refusal to maintain wife & family.]—It is no 
defence to a charge of ‘‘ wilfully refusing & 
neglecting to maintain” a wife & family, 
whereby they have become chargeable to the 
common fund of a union, that the husband 
bond fide but erroneously believed that he 
was not legally bound to maintain them in 
the circumstances. J/ens rea is immaterial. 
—Biaas ». BURRIDGE (1924), 89 J. P. 75; 
22 1. G. R. 555, D. C. 


Add. Annotation :—Refd. Allen v. Whitehead, 
(1980) 1K. B. 211. 


Add. Annotation :—Apld. Allen v. 
head (1929), 45 T. L. R. 655, 








White 


intention must be shown. Mens rea 
can be shown by the presumptions of 
fact which may raised t 
accused nd the nature of the apparatus 
found in his possession & the ciroum- 
stances surround 
R. (JACKSON) ¥. 

3 WwW. W., 


that possession.—— 
UTCHINSON, [1925] 
Ri. 744.—CAN., 


ab. Keeping beer over legal strength-—— 
Ontario J'em ane Act, 1916 c. 50), 
s. 40.Jj—He mens rea wvecessary 
element.-—-R.v. Hyper, [1925]2 D. L. R. 

958; 44 Can. Crim. Cas. 1.—CAN. 
a : naa rea not 
BURKE, 


{1 eS 
Pl — Pa 
(1928 pee me Re. 625° “44 “Can. Crim. 
Cas. 234.—C. 





sf. Using maven Sor ede tneorrectl 
labelled.j~—-Held : mens essenti. 
ingredient.—-R. v. SAVICH w (Ont. (1027), 
47 Can. Crim. Cas. 262. 

sj. Branding animal witout 
of owner—Brand Act, R. 
(ec. ate 8. yey Held 74 mens rea 
essential f nt.—CLaRE v. LAWSON 
(Saat ae A tal r ws W. R. 173; 46 


47 


disease  authorit 
1914 - S., 1926 


honestly 





PART I. SECT. 2, SUB-SECT. 1. mina] offence.— . vt. ORDON, | PART I. SECT. 8, SUB-SECT. 3.—A. 
29 11. —— Criminal Code, 8. ait. | ee A en A 1. reid motor— eet of 
82: 655 O. LR. —CA casentaal Tendieak of the offenco of | ™: DOYLE nt) , {1938} 50 ons ‘Crim. 
re 29 ae aa _ is * Gas abet Domes spperetus suitene for ane Cas. 233.—CAN, 
LLIS- ; TD. : man ure of sp ntrary 
Can. Crim. Cas. 63; 54 0. L. R. 38.— | Inland Revenue Act, e. 180 (e). Thig | PART I. SECT. 8, SUB-SECT. 3.—B 
: docs not mean that guilty motive or ©. Delete the word “‘ not.” 





184. Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 46 T. L. R. 655. 

147. Add. Annotation :—As to (1) Refd. Allen v. 
Whitehead (1029), 45 T. L. R. 655. 

150. Add. Annotation :—Refd. Allen yv. Whitehead 
(1929), 45 T. L. R. 655. 

167. Add. Annotation :—Refd. 
[1926] 2 K. B. 258. 

177. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

178. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 


212. Add. Annotations :—As to (8) Consd. R. v. 
Bailey, [1924] 2 K. B. 300. Refd. R. rv. 
Southern (1929), 142 I.. T. 383. 

229. Add. Annotation :—As to (1) Refd. R. v. 
Kenneally (1930), 22 (1. App. Rep. 52. 
280a. -}—The Ct. of Criminal Appeal has 
no power to alter the rules in AlcNayhten’s 
Case, No. 229, ante.—R. v. FLAVELL (1926), 

19 Cr. App. Rep. 141, C. C. A. 

248. Add. Annotation :—Mentd. R. v. 
[1927] 2 K. B. 587. 

244a. S.P.—R. v. Korscu (1925), 19 Cr. App. 
Rep. 50, C. C. A. 

802. Add. Annotation :—As to (1) Consd. R. v. 
Bateman (1925), 94 L. J. K. B. 791. 

306. Add. Annotation :—Refd. R. vw. 
(1925), 18 Cr. App. Rep. 163. 

417. Add. Annotations :~~Consd. A.-G. for Straits 
Settlmt. v. Pang Ah Yew, [1925] A. C. 555. 
Refd. Badman v. R., [1924] 1 K. B. 64. 

466. Add. Annotation :— Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


R. v. Denyer, 








Harris, 


Canham 


Vol. XIV.—Criminal Law. Cases 184—644. 


612. Add. Annotation :—Distd. Gough v. Rees 
(1929), 46 T. L. R. 108. 


618. Add. Annotation :—Apld. Gough v. 
(1929), 46 T. L. R. 108. 

618a. Overloading omnibus — Rallway Passenger 
conductor of an omnibus was convicted of 
permitting the omnibus to be overloaded con- 
trary to Railway Passenger Duty Act, 1842 
(c. 79), s. 13, which by sect. 15 imposed a 
penalty for this offence on the ‘ driver, 
conductor, or guard.’ His employer was 
not present at the time :—Held: the ryt be 
was liable to be proceeded against for “‘ aiding 
& abetting, counselling & procuring” the 
commission of the offence.—GovuaH v. REHS 
(1929), 142 L. TT. 424; 94S. P63; 28 LG. 
32; 46 T. I. R. 103, D. C. 

Add. Annotation :—Apld. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 

— .]—Resp., the proprietor of a 
refreshment-house was charged with harbour- 
ing prostitutes contrary to Metropolitan 
Police Act, 1839 (c. 47), 8s. 44. It was proved 
that, though resp. received the profits of the 
business, he did not manage it, but left it in 
charge of a manager, to whom he had given 
express instructions not to allow prostitutes 
to assemble on the premises. HKeosp. only 
visited the premises once or twice a week, 
& there was no evidence that any offence had 
been committed in his presence or with his 
knowledge :—Held: having delegated all 
his authority to the manager & become a 
mere absentee, he was responsible for the 
acts of the manager, & was liable to con- 
viction. — ALLEN v. WHITEHEAD, [1930] | 
K. B. 211; 001. J. K. B. 146; 142 1. 1. 


Rees 


616. 
616a. 





610. Add. Annotation :—Mentd. Pickup v. United | 
Kingdom Dental Board, [1928] 2 K. B. 459. | 


611. Add. Annotation :—Apld. Gough v. Rees : 644. 


(1929), 46 T. L. R. 103. 
PART I. SECT. 5, SUB-SECT. 1.— 
B. (b). 


201 li. —— F’roof that accused under 
Sourteen—Onus of proof les on accused. ] 


Se & SCHNEIDER, (Sask, [1927] 1 
D.L. R. 999; (1927) 1 W. W. R 306, 
47 Can. Crim. Cas. 61.—CAN. 


PART I. SECT. 5, SUB-SECT. 2.— 
B. (b). 





229 xiii. ——.}] —A man may 
appreciate the nature & quality of his 
deed as an illegal act, & may yet be 
insane in respect that he fails to 
recognise that the act is morally wrong 
& it is sufficient to justify a finding tha 
accused is incapable of instructing his 
defence that, although sane in ordinary 
matters, he is insane Bo gate to the 
particular subject-matter of the charge 
which is made against «MM. 
ADVOCATE v. SHARP, [1927] 8S. C. (J.) 
66.—8C0 


229 xiv, paar ---ToLa Raw 0. 
n (1927), I. L. R. 8 Lah. 684.—IND. 
ei. ——— ——~ -——.}--A map may 
be suffering trom some form of nT, 
in the sense in which the word wou d 
by an alicnist, but may not be 
suffering from unsoundness of mind, a8 
defined in Indian Penal Code, s. 84. 
The law recognises nothing but 
incapacity to realise the nature of the 
act, & presumes that where a man’s 
mind or his faculties of ratiocination 
are Ore ce ia Ee to apprebend 
what eS » he must alw 


presum intend the 
of the actio 


oconseg tences 


| 
| 
| 


lit; Of J. P17; 45 T. L. R. 655; 27 
L. G. R. 652, D. O. 


widd. Annolulion: 


Mentd. Fisher v Oldham 


Corpn., [1030] 2 K. B. 364. 





PART I. SECT. 5, SUB-SECT. 2.— 
B. (c). 


245 ii. ——~ 
miotor car was cha 
the doath of a pedestrian by bis reck- 
less driving. He stated that he was 
not guilty ‘‘in respect that by the 
incidence of tomporary mental dis- 
sociation due to toxic exhaustive 
factors he was unaware of the presence 
of deceased on the highway & of his 
injuries & death, & was incapable of 
appreciating his immediately previous 
& subsequent actions.’’ It was not 
diputed that the destrian’s death 

been caused by the cxcessive 
speod & dangerous manouvring of the 
car :——-Held: if accused was otherwise 
in a condition which justified his 
driving a car, & if, through no fault of 
his own & for some cause outwith his 
control & which he was not bound to 
foresee, he became either gradually or 
suddenly not master of action, 
through some mental defect, & was in 
that stato at the time of the accident, 
the jury were entitled to return a 
verdict of not guilty. H.M. ADVOCATE 
.. oe {1926) 8. C. (J.) 45.— 


-}— The driver of a 
d with causing 





PART L SECT. 5, SUB-SECT. 2.—E. 

279 i. Need not be acientsfie cndence.) 
—R. v. McCosKey, (1927) 2 D L. R. 
639; 47 Qan. Crim. Cas 122; 60 
QO. L. R. 44,.—~—CAN, 


ays be PART }j. SECT. 5, SUB-SECT. 3.—A. 


WaRYAM SINGH v. 


m he takes.—Mani Ran hi. -—— ——.J}-— 
v. R. (1926), I. L. R. 8 Lab. 114.~—IND, | R. (1926), I. L. R. 7 Lah. 141.—IND. 
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PART I. SECT. 5, SUB-SECT. 3.—B. 
297 iv. — —.}— Fvidence of drunk¢ 
ness falling short of a proved incapacity 
in accused to torm the intont necessary 
to constitute the crime, & moetcly 
establishing that his mind was affccted 
by drink so that he moo readily gave 
way to some violent passion, does not 
rebut the presumption that a man 
intends the natural consequences of 
bis ucts.- Sununu & Gama v. Ki. (1923), 

I. L. R. 7 Juab. 50 —IND. 


PART I. SECT. 6, SUB-SECT. 2.—B. 
456 iv. —-— -}+-Where several 
ersonsa jgin in beating another with 
this, & infilot such serious injuries 
ee tae Pate he athe grated chs ne 
ea ae aye of tho offence 0 
murder withou distinction.—L. v. 
tea (1923), I. L. R. 45 All, 7127.— 


456 v. —-—— ~——.}—Tho doing to 
death of one porson at the hands of 
several persons, in circumstances in 
which it could never be known by which 
hand life was actually oxtinguished, 
amoun murder, & not merely 
attempted murder, on the part of 
each of the persons soncerned.— 
GHosA v. R. (1924), 41 T. LD R. 275 
L. R. 52 Ind. App. 40. IND. 


PART I. SECT 6, SUB-SECT. 
B. (a). 





8 
. 


ni.- — .--A roe cannot be said 
to have alded & abetted another, whit 
the latter had no consciousness of hi 
act & ex po volition fu the 
matter.—R. v. Rasoon, (1924) App 2 
44.—8. AF. 


Cases 708a—933a. 
708a. 


751a, —— 


751b. 





Not supported by evidence that de- 
fendant accessory after the fact.}—R. v. 
FITZzPaTRick, No. 40a, ante. 


782a. ——-.}—R. v. FITZPATRICK, No. 40a, ante. 
750. Add. Annotation :—Apld. R. v. Woods (1930), 


148 lL. T. 811. 


- Add. Annotation: —Consd. R. v. 
(1930), 148 L. T. 311. 


by false pretences, ‘‘intent’’ & “‘ eee ae 
must be carefully distinguished.—R. 
Pouncy (1927), 20 Cr. App. Rep. 18,0. C. A. 





accused to a man who had advertised for a 
situation & were sent to him by post. The 
letters, which were couched in obscene & 
lecherous terms, purported to be written by 
« woman, & invited the recipient to come to 
the place where the accused lived, & to have 
immoral relations. 
them, believed they were wri 
He did not go to the place where the accused 
lived, & no mecting between them took 
place. 
attempting to procure the commission of an 
act of gross indecency by the recipient of 
the Jetters with himself. At the trial the 
jury were asked to say only (i) whether the 
accused was the writer of the letters, & 
(11) if so, whether the letters‘amounted to an 
attempt to procure the commis:ion of the 
offence charged. The jury received no 
direction in fepard to what was necessary in 
law to constitute an attempt, as distinguished 
from mere intention, to commit an offence. 
The jury convicted the accused :—Held: 

the accused’s acts were only remotely, & 
not immediately, connected with the com- 
mission of the offence, & the jury should 
have been directed that such acts did not in 


75i1c. 
Woods 755. wee Annotation : -——Refd. R. v. Punch (1927), 


ENGLISH AND Empire Digest SUPPLEMENT. 


law constitute an attempt to procure the 
commission of “the offence charged. The 
conviction must, eager en be quashed.— 
R. v. Woops (1930), 14 tT 811; 46 
T. L. R. 401; 22 Cr. App. Rep. 41,C.C. A. 


No. 10779a, post. 





0 Cr. App. Rep. 18. 
Add. Annotations :—Apld. R.v. Woods (1930), 
Refd. R. v. Punch (1927), 20 


Add. Annotation :—Distd. R. v. Wouds (1930), 


Add. Annotations :—Consd. Sorrell v. Smith, 
Refd British Oxygen Co. 
[1925] Ch. 388. Mentd. 
Brimelow v. Casson, [1924] 1 Ch. 802 ; Sorrell 
v. Smith, [1924] 1 Ch. 506; Thompson v. 
British Medical Assocn., [1924] A. C. 764. 
Add. Annotations :—As to (1) Refd. Hardie &- 
Lane v. Chilton, (1928] 2 K. B. 306. As to 
(2) Consd. Sorrell v. Smith, [1925] A. C. 700. 
K. v. Dunlop Rubber 
Co. (1926), 42 T. L. R. 876. Mentd. Brime- 
low v. Casson, [1924] 1 Ch. 302. 

Add. Annotation :—Generally, Refd. R. v. 
Berg, Britt, Carré & Lummies (1927), 20 


Add. Annotation :—-Refd. R. v. Gordon (1925). 


Add. Annotations :—Mentd. R. v. Harris, 
587; R. v. Noble (1928), 20 


Add. Annotation :—Refd. R. v. Luberg (1926), 





as 756. 
——.]—On a charge of attempting to obtain 143 L. T. 311. 
Cr. App. Rep. 18. 
799. 
.]—Two letters were written by the | 812 143 L. T. 
[1925] A. O. 700. 
v. Liquid Air, 
The reci peut onreading 814. 
ten by a woman. 
Generally, Refd. G. W. 
The accused was charged with 
861. 
Cr. App. Rep. 38. 
902. 
133 L. T. 734. 
9183. 
[1927] 2 K. B. 
Cr. App. Rep. 191. 
930. 
135 I. I. 414, 
938a. 


Though no direct communication 
between sardinia —R. v. Mryricr, R. 
v. RiBUFFI (1929), 45 T. L. R. 421; 21 Cr. 
App. Rep. 94, C. C. A. 


PART 1. pete 6, ene 6.— 
i 


750 v ~—.jJ— v. JUMP, {1920} 
2D. LR. 824; iy we ab 
San Crim. Cas 936 ; 41 B. GC. R. 36.— 


PART I. SECT. 6, SUB-SECT. 6.—C. 


T712i. Taabilty for atonal Larceny. | | 

—R. v. SHAID, (1936) 3 Rt. 543 
{1926} 2 W. W. R. 319; 46 Can. Crim: 
Cas, 209; 36 Man. ‘Le Tt. 64.—CAN, 


PART I. SECT. 6, SUB-SECT. 6.— D. 


sf. Charge of assault with antent to 
commit rape—Amounta to charge of 
attempted rape.J\—R. vv. MACINTYRE 
(1925), 43 Can. Crim. Cus. 356.-—CAN. 


PART I. SECT. 6, Ppa oicicingnl 1.—A. 


hi. very. ve person of 
legal * waponaiblitiy: * oho nowingely & 
vouuntarily co-opcrates with, or aids 
or assists or advises or encourages 
unother in the commission of a orme 
is ah accomplice, without ah to 
the degree of uilt.—R. GAL 
LACE T ese) ¢ -L. R. 1059 ; 3 








h il. ——~.J—An accused may 
be convicted on a change of geen 
an offence, althou tho 
counselled did not actually conienit th the 
offence.—R., v. 
ieee) 1D " 
Cas. 372; [1928] 3 W. W. RR, 4 
CAN. i 


PART 1. SECT. 6, SUB-SECT. 8,—A. 

si. -}—Conspiracy cannot cxist 
unless two or more persons are parties 
to an agreement to do an illegal act, 
of to do a legal act Jlegally, both know- 
ing, or being deomed to know, that the 
carrying out of the purpose Involves 
the commuspsivn of an indictable oe: 
—R. v. SEGAL, Pb pena 4D. L. R. 762 
Q. It. 39 K. B. 436.—CAN. 

s li. What fanats to—C 

with another ignorant of intended ele 4 

—fKk. v. Skauine (Ont.) (1928), 49 Can. 
Crim, Cas. 266.—CAN. 


PART I. SECT. 6, SUB-SECT. 8.—C. 


831 1. One alone cannot conspire. }— 
There can be no cons po irk nid unless two 
or more minds are idem as to their 

L. R. 380.— S. AF. 

ger i, Husband cd wife.|—Husband 
& wifo cannot conspire togethcr so as 
to be guilty of the crime o a ea pa A 
a ae {1926] N. Z 


PART I. SECT. 6, SUB-SECT. 8.—N. 


894 ii. ——- -—-.}-R Booxr- 
HALTER & LANIN, (1924), 3 *b. L. R. 
oe 42 Can. Crim. Cas. 186.—CAN. 


894 ili ——.}--R. v. PORTER & 
MARKS (B. . C.)s {1928) 4 dD. L. R. 825 : 
50 Can. Crtm. Cas. 399.—CAN. 





PART I, SECT. 6, SUB-SECT. 8.—O (a). 
921 i. Conspiracy may be inferred 
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from facts proved. }~—R. v. SIMINGTON 
CAN. .) (1926), 45 Cun. Crim. Cas. 249.— 


ii. S. P. R. ve. THORNTON (B.C.) 
(1990), 46 Can, Cri. Cas, 249.—CAN. 


q i. ——.}—If an information 
charges a oonsneey ba iho A., B., 
Cc. , together & with E. & F. & 
roa & a conviction finds the out Wy 
of a conspiracy with B. & with E 
& others, the ‘conspiracy on anak re 
is convicted is not a different con- 
acy, from the one on which he was 

—R. v. ait & CRISOF!I, 
[1927] 2 W. W. R. 468; 47 Can. Crim. 
Cas. 848; 38 B.C. R. 452.-—CAN. 





PART I. acai 6, 


e 


‘ UB-SECT. 8.— 


935 —— ——.}—The rule of 
evidence that, on charges of conspiracy, 
the acts & declarations of each con- 

spirator in furtherance of the common 
A ject are admissible against the rest, 
is applicable on a cha of bribery, 
since the crime of bribery involves 
corrupt conduct of, & the acting in 
concert by, & the existence of a common 
a urpose between,the persons concerned. 
t is immaterial whether the eset 
of the common purpose or the 
ticipation therein of those alle “tb 
ath articipated in the crime be proved 
hough either clement is nugatory 
but the other.—R. v, LEVY, {1929} 
App. D. 312.—S. AF. 


Vol, XIV.—Criminal Law. Cases 960a—1049. 


Part !l.—Original Criminal Jurisdiction. 


960a. ——.|—-GrEY’s (LORD) OasE (1641), 1 
State, Tr. 439. 

961a. Right of Scotch peer.]—SANcHaR’s (LORD) 
CasE (1612), 9 Co. Rep. 117a; 77 EB. R. 902; 
ag we SANQUIRE’s (LORD) Case, 2 State 


Annotations :—Oonad. R Graham (1791), 2 » 547. 
Refd. Clarendon’s Case (i667), 6 State, Tr. 291. entd. 
Judgment & Execution in Ee eae 8 & Felony Case (un- 


dated), 12 Co. Rep. 129; v. Cook 1620), s 
datee) 2 O78; Smith o. i jigs P13 GB oon 
iiyre (1868), L ~R3 QB lunenee. rigog} 


967a. —— Not by articles exhibited by peer in 
House of Lords.|—-CLaRENDON’s (EARL) 
CasE (1667), 6 State, Tr. 291. 

975a. -]—Somerser’s (DUKE) CasE (1551), 
1 State, Tr. 515. 

988. Add. Annotation : — Mentd. 
Griffiths, [1924] 1 K. B. 941. 

989. For ‘RR. v. Exxior’’ read “ R. v. ELviort, 
Houiis & VALENTINE.”’ 
Add. Annotations :—Refd. R. v. Paty (1704), 
2 Ld. Raym. 1105; Burdett v. Abbot (1811), 
14 Kast, 1. 

991. Add. Amnotation :—Consd. R. v, Cory, [1927] 
1K. B. 810. 


992. Add. Annotation :—Refd. Leyton U. C. v. 
Wilkinson, [1927] 1 K. B. 853. 


998. Add. Annotation :—Mentd. HK. v. 
(1920), 142 L. T. 383. 


1004. Add. Annotation :—Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 383. 

1005. Add. Annotation :- Refd. Musical Per- 
formers’ Protection Assocn., td. v. British 
International Victures, Jad. (1930), 46 
T. lL. R. 485. 


1007. Add. Annotations :—Generally, Mentd. QR. v. 
Evening Standard, Hz p. Public Prosecu- 
tions Director, R. v. Manchester Guardian, 
Ez p. Same, R. v. Daily Express, Kz 7 
Same (1924), 40 T. L. R. 833; R. v. Dail 
Mirror, Ex p. Smith, [1927] 1K. B. 845. 


1016a. Power to order payment of taxes in respect 
of honorarium payable to clerk of court.|]— 
An order made by the Central Criminal Ct. 
directing that any taxes demanded by tho 
Inland Revenue authorities in respect of 
an honorarium payable to the clerk of that 
ct. shall be paid by the public bodies by 
which the aries of the ct.’s officials are 
payable is not invalid & not in excess of the 
powers of the ct. under Central Criminal Ct. 
Act, 1834 (c. 36).—R. v. CENTRAL CRIMINAL 
Court J J., ae - Lonpon County COUNCIL, 
(1925) 2 K. B » 48 5 941L. J. K. B. 4793 132 
L. T. 666; 89 J. P. 65; 41 T. L. R. 
a 69 Sol. Jo. 381; 27 Cox, C. C. 734, 





Everett v. 


Southern 


PART II. SECT 1, faster 5. 50 Can, Crim. 

sa. Jélection for speedy trial.)—R. v. 
CuMMINS (N. S.) (1928), 50 an, Crim 
Cas. 375.—CAN. 


ieesdca sn ebony a risoner e sia SCAN. ee 
a speedy tria consent to 
be so tried, on additional charges (1939), 52 Can. Crim. Cas. 





which it is sought to prefer against 
him, is quired only when they are 


Cas. 
iia ie R. 550.—CAN. 


——.}—R. v. 
Sask. ’ , (1929 R. 17 
oe Kode Ale ne sia : “ios 3 W. W. R. 


. SPEIDEL ( ore ss 


se. .j}- -When a peony ee 
consented to a speedy 


1022a. ——- ——.]—R.v. DEVON JJ., Ex p. Pusuic 
PROSECUTIONS Drrecror, No. 1188, post. 

1080. Add. Annotation :—Distd. R. v. Teesdale 
(1927), 1388 L. T. 160. 

1031. Add. Annotation :—Distd. R. v. 
(1927), 188 L. T. 160. 


1031a. J—It is not necessary in 
order that a person may be dealt with as an 
incorrigible rogue under Vagrancy Act, 1824 
(c. 33), s. 5, on a second conviction for any 
of the offences named in sect. 4 of that Act, 
that the previous ‘conviction should use 
the actual words ‘rogue & vagabond.” 
since the statute itself provides that a person 
convicted of any of those offences ‘“ shall be 
deemed a rogue & vagabond.’—R. v. Trs- 
DALE (1927), 188 L. T. 160; 91 J. P. 181; 
447. L. R. 30; 28 Cox, C. C. 438; 20 Cr. 
App. Rep. 113, C. O. A. 

1082. Add. Annofation: -Folld. R. wv. Dixon, 
Southampton Justices, Hx p. Porteous (1929), 
142 1. T. 597, 


1082a. - -- - Before charge gone Into. | 

Deft., who was represented by a solr,, was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
exceeding three months. Hoe was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft. protested twice by his solr. 
that he could not at that stage be put to 
this election, but on being informed by the 
chairman that if he did not clect, the case 
would be sent for trial, he stated by his solr. 
that ho would bo dealt with suinmarily. 
Deft. was then convicted & fined :—ZJ]le 

the proceedings were a nullity as the giving 
of that information to the person charged 
on his appearing before the ct., ‘' before the 
charge 1s gone into,’ im accordance with 
Summary Jurisdiction Act, 1879 (c. 49), 
s. 17, 15 a condition precedent to the validity 
of the subsequent proceedings. Accordingly 
the conviction was quashed.— R. v. Drxon, 
SOUTHAMPTON JUSTICES; Ha p. PORTEOUS 
(19380), 142 L. T. 597, 598; sub nom, ht. v. 
SLAmMesHIRE JusTICES, Lz p. PORTEOUs, 94 


Teesdale 








J.P. 70; 46 T. L. R. 157; 28 L. G. R. 
$4, D.C. 

1034. Add. Annotation: -Folld. K. v. Dixon, 
Southampton Justices, Le pp. Porteous 
(1929), 142 L. T. 597. 

1049. Add. <Arnotation:—-Mentd. Salvesen (or 


von Lorang) v. Austrian Property Admunistra- 
tor, [1927] A. C. 641. 


246; [1928] 3 without any further consent on any 
other charre Alera d he a ee or 

evidence disclosed in the depositions. 
bios et eae —K. v. DIEVERICH & LIBLESy (Alta.), 


[1920] 3 W. W. RR 74%, 52 Can. Crim. 
CAN. 


PART II. SECT 2, SUB-SECT. 1. 


r i. Offence commulted before juris 
dictwn granted- T'rwal subsequent to 


31} - 
befure the 





ded on the facta or evidence district ct. Judge’s criminal ct. un the | grant.| It a HRIWLER (N. 8.), (19251 
isclosed io the depositio ns.—It. ». charge for jud h he has becu com- 3D. L. R. 221; 49 Can. Orim | 
Dorr (Sask.), [1929] 1 D. L. R. 152; mitted for trial, he may be so tried 341.—CAN. 
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1079a. —-— Fraudulent conversion be abroad— 
Receipt of proceeds in England.}—A fraudu- 
lent conversion begun abroad, even though 
bls there, but completed by receipt of 

roceeds in this country, is justiciable 
ae country.—R. v. LYLE (1924), 18 Cr. 
eens Rep. 59, 0. C. A. 

1100. Add. Annotation :—Refd. 
[1926] P. 185. 

1101. Add. Annotation :—Distd. 
{1927] P. 311. 

1124. Add. Annotations :— As to (2) Refd. The 
Fagernes, [1926] P. ae As to (4) Refd. The 
Fagernes, [1926] P. 185. 

1188. For the existing a h in original 
volume substitute the following aragraph :— 

person on 

board one of His Majesty’s ta Fyhich was 
then in commission & lyi in the tidal 
waters of the Firth of Forth above the Forth 

Bridge, was alleged to have committed 

larceny as a clerk or servant to the Navy, 

Army & Air Force Institutes. He was 

placed under arrest by an executive officer 

of the ship, &, some days later, by which 
time the vessel had arrived in Torbay, nS 
was apprehended by the Devon police & 


The Fagernes, 


The Fagernes, 


core Sirota omnes eneee oe oe oe aeenes mn eg 


ENGLISH AND Empree Dicest SUPPLEMENT. 


him for trial at the Devon quarter sessions. 
The indictment charged an offence contrary 
to Larceny Act, 1916 (c. 50), s. 17 (1) (a), 
i nnatited on the b a guilty & aie wae 
alt Pp. no @ jury was 
impanelled, but quarter sessions declined to 
proceed with the indictment upon the ground 
that Larceny Act, 1861 (c. 96), s. 115, which 
was said to give ‘them jurisdiction, did not 
extend to offences c tted in estuaries or 
rivers in Scotland, & that the offence charged 
was properly triable only by the Scottish 
cts.:—Held: quarter sessions had jurisdic- 
tion to try the indictment inasmuch as it 
alleged an offence which, by virtue of Naval 
Discipline Act, 1866 (c. 109), was committed 
within the jurisdiction of the Admlty. of 
England, & therefore, being an offence men- 
tioned in Larceny Act, 1861, it was triable, 
under sect. 115 of that Act, in the county 
where the offender was apprehended.—R. 
v. Devon JJ., Ex p. PUBLIC PROSECUTIONS 
DIRECTOR, (1924) 1 K.B. 6508; 938 L. J. K. B. 
284; 180 L. T. 640; 88J.P. 73; 40 T.L. R. 
213; 68 Sol Jo. 429 ; 27 Cox, O, Cc. 598, D.C. 


1285. Add. Annotations :-—Mentd. R. v. Harris, 


[1927] 2 K. B. 587; R. v. Liddle (1928), 21 


charged before the justices, who committed 


Cr. App. 


Rep. 3 


Part I!I.—Limitation of Time for Criminal Proceedings. 
1269. Add. Annotation :—Apld. R. v. Hewitt (1925), 89 J. P. Jo. 721. 


1887. Add. Annotation ;—Apld. 
(1929), 168 L. T. Jo. 303. 


gran ‘er SECT. 3, exch ea 





=, 
charted witch inflicting ¢ ‘grisvous bo Sette 
harm, was arrested o aily 
brought before two jnetions ts lig 
ary trial in a judicial district other 
than that in which the offence was 
committed. Justices of the peace in 
Saskatchewan have jurisdiction as such 
throughout the Province. He pleaded 
to the charge & made his defence, & 
it was not until he appealed from his 
conviction that he o 
lace of trial —Hel applying 
nal Code, Pa 577, appit. was 
properly ch & tried, even if 
8. 884 did a mer oy & even if ho had a 
tight to be tried in the district where 
the offence was sanaitten, his objec- 
tion to the place of trial was raised too 
late.—It. »v. ROBERTS (1928) 1 D.L. R. 
260; 49 Can. Crim. Cas. 171 : 22, Sask. 
L. NG R. 242, (1927) 3 W. W. "R. 844 


PART II. saad rp eee 1 


iic— ——.)—-Held: a letter 
driites by deft. from a city in 
Pennsylvania to Ontario, enclosing 
money for travelling expenses & con- 
taining instructions to p to 
peontreal: bg Pod "a Papi ine wea le 

ntario, & a ta entio awa 
hafta sect ae = ne Code.—R. ©. 


1926 . 
3007 a; B80. h. 63 3 CAN N, 


- ee 


Part IV.—Bail. 


Ex p. Hatry, 18465a. 





——.}—Ex p. Hatry (1929), 


168 L. 'T. Jo. 308. 


SE ED RG NN <tey 


erg ES SECT. 8, shia la 


R. vw DE 
Bevan Bt) ar a Can. © - Cas. 311; 
oO. a R. 2 7.—CAN AN, 


peri rom re. to change— 
Britteh Colu’ .J—Accused was con- 
victed at Prince Rupert on a Guerre 
of murder ane Supreme Ct. of 
on appeal set aside the conviction & 
ordered a new trial. An a pricaticn 
was then made by accused 
the venue & was dismiesed. An ee 
from the order was dismissed for want 
of jurisdiction, as no appcal has 
provided for by the Dominion Statute 
nor by the law of England applicable 
to this province.—R v. Sankey ( 5188), 
aa Pia Cas. 195; 39 


OF dai IV. SEOT. 1. 
1301 -]—R. v. COOPER- 
ia (1834), 4: 43 Can. Crim. “Cas. 394. 
1301 viii, —— Fe main, 


although not necessarily the only, 
consideration that should determine 
magistra: 








the exercise of a te’s discretion 
is the question | of sec the attend- 
— of ee —-Kox - (1927), 48 

“Pas 267.--5. AF. 
Code, 


—. }—Crimina] 
8. b9G, provides - tay where the offence 
punlahable by imprisonment for 
mee pence, jointly with wo & jus other fastlos the 
oin some other bea pe 
certain oircumstanoes 
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hey 


the accused to bail. One justice has 
no jurisdiction to take the recognis- 
ances, &, if he does so, no liability is 
imposed, at least re eal rb fe which ¢ oe 
be enforced in a 

R. v. Moore, (ief4} 1% 1 Ww. Ww. x Til: 
41 Can. Crim. Cas. 164; 18 Sask. L. R. 
60.—CAN. 


m if, --— Juste of th }-- 
Under 8s. 664 of the Grimina Code a 
justice of the peace has jurisdiction to 

admit an acoused to bail before he is 
brought before the justice Saat ct. on 
the charges preferr him 
R. oka tigaeh 3 D. L. R 
799, 2 W. W. 1 Can. C 
423, 38 Man. i 7 a Save, 11829) 
1 W. W. R. 249. —OAN. 

sf. Amount of bail—Power to in- 
crease.|—Bail was fixed by a magis- 
trate at the bel of a preparatory 
examination of accused who was com- 
nutted for trial. The examination was 
rtain whether accused 
adin t previous conyiouene 
Upon his Soe On, Proenoncr & ch? the lied 
for an inorease of ball, whic 

trate erented: ooused 

aon ed for order that the pel 
as originally whxed ear a Pde 
Held: it was competent f 
trate to rooonsidae the Aids of he 
bail.—SwanrrT v. R. (1923), 44 N. L. R. 
133.—8, AF. 

sg. Effect Fick baw—Wheher recloned 


during * ich” prisoner ne a on bail 


= Vol. xIV. .—Oriminal Law. 


ietl® = Ese 587; R, v. 
Or. App. Re 
14141a. —— When granted—Oonly in special cir- 
cumstances.|—R. v. amis (1928), 20 Cr. 
App. Rep. 185, C. C 
1416. Add. yeah ae R. v. Williams 
(1925), 19 Or. App. Rep. 67. Mentd. R. v. 
Dennis, R v. Parker, [1924] 1 K. B. 867; R. 
v. McDonnell (1928), 20 Cr. App. Rep. 168. 
1436a. —-- When term of imprisonment short.) 
—-In the case of a short sentence, where an 
appeal cannot be speedily heard, the ct. 
may grant bail.—R. v. SHLKrRK (1925), 18 
Cr. App. Rep. 172, C. C. A. 
1438. Add. Annotation :—Mentd. Statham v. Stat- 
" ham, [1929] P. 131. 
1439. Add. Annotation :—Mentd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 


R. v. Harris, 
Liddle (1928), 21 


—— 


1443b. 





1446a. 


1446a. 


-]—The ot., in granting 
for leave to appeal against conviction & 
sentence, offered appct., in view of the 
interval before the hearing, bail on his own 
recognisance of £50 & that of a surety in the 
same sum.—R. v. rciay ean (1928), 
Cr. App. Rep. 26, C. C. A, 


—— .]—R. v. Davrpson, No. 3129b, post. 


Cases 1366—1464. 


1448a. —— Vacation intervening.|—In consider- 
ing applications for bail the ct. has regard to 
the interval of a vacation.—R. v. CHARAVAN- 
murru (1929), 21 Or. App. Rep. 184, C. C, A. 


~——,}-—R. v. WAXMAN (1930), 
Cr. App. Rep. 81, C. C. A. 


Add. Annotation :—Refd. 
(1927), 20 Cr. App. Rep. 66. 


22 


R. wv. Davidson 


an application 


21 


Part V.—Proceedings Preliminary to Indictment. 


1458. Add. Annotation :—Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo. 300. 





under an order for bail made at his 
request cannot be reckoned as part of 
his Page| of ae lira ares a na eo 
such order was lira vires.— 1. op 1849 i. Conduct of prisoner—Tamper- 
(1925) 2 W. W. R. 129; 43 Can. Crim. | ing with Crown nd _Tamporing 
Cas. 363.—CAN. with the prosecution witnesses may be 
sh. -}—The time of im- | a good reason for perusing. De 
rizonment fur an offence agaist | KRISHNA CIANDRA phe pan, 
toba Temperance Act does not | I. L. R. 6 Pat. 80 


1344 ii. ——— -] a RIAFIN A 
CHANDRA JAGATI v. R. (1927), I L. KR. 
6 Pat. 802. —IND. 





ae 








.~-~IND 





rontmnue be run while appeal 2 out 1349 ii, ——— .J—Where bail was 
ending an opposed, on the Sund that accused 

Brees, 19351 8 8b. 1 POL . eas} 
an L198 Hy ‘ ae Grit can had beon arrested before investigations 


were complete to prevent his tampering 
with Coen witnesses .—. the 
magistra wae not warranted in 


ao. "35 Met. a oh. 151.—CAN. 
al. Estreatment of bvatl.}—The pro- 


cedure to be followed by an applica- 
tion to eager pai is e be found in 
Bail Act, 8. 7 R. v. BRices 
1923), 33 B. o hh. 297.—CAN. 

sk. —— Application to remit — 
Appeal.|}—No appeal lies woo the 
refusal by a county ct. 
motion to remit discharge the 
estreat of appct.’s Pig age te —R. tv. 
SCHNEIDER (1923), 40 Can. Crim, Cas. 
206; 560.L. R. 215 0 BAN. 


PART IV. SECT. 2. 


——.}-R. MURRAY (1926), 
59 Be Ss. Rk. 119 CAN. 

p il. -J—In non-capital criminal 
cases, the ‘general rule is that an 
accused person is entitled to bai) nnless 
there are reasonable grounds for sup- 
posing that he will ne answer to his 

at the trial. As to what con- 
stitutes such reasonable grounds there 
ia no definite rule. It is in the dis- 
cretion of the judge, who is entitled to 
take into eration, not only 

evidence, but 
as ate matters of 
common ice edge.—R. v. MoIver, 
[1929] V. L. R. 50. —AUS. 

1386 iii. -}—-The fundamental 
test on bail motions is the probability 
of prisoner’s ev justice.—Tnu 
STATA v. oe 926) 1. R. 2073 69 
ILL. T. 141.— 

1344 i. At aeenrne of puntsh- 
sat The ct. may hare regard to 
(a) t seriousness of the crime 
spent Gar AG age severity of the punish- 
~ mens i Bd ate of the ee on 

2) epoel ons ; prospect of 4 
reasona ably otek trial; & (e) the 
oppositio A.-G.—TaE STaTe als 
POROSLL, agaes IL. BR. 207; 59 LL 


e 





matters aarti 
also such 


Ce encemaeed 


refusing ‘bail 7 for that reayon —Kok v, 
R, (1927), 48 N. li. R. 267.—S. AF. 


ee IV. SECT. 4. 
~k-hR. o. StTaaa 
(9a5). “ Can. Crim. se Bae —CAN. 
1361 v J—~—Tur STATE v 
Poort, [1926] I R 2070 69 I. L. T. 
141 are 
1361 ——.J—R. NOA 
“he (1927), 5 1. L. Ran 376. 





ee ee, 





Lig cas ng of ball, ¥ of the 
bail, while en- 
{itled to welght, on not bind 
the discre ion of “th e ct —THE STATY 
pe Pune tls {1926} I. Roa07| 50T LT. 


Ports to 0 the « 


PART IV. SECT. 5. 


1383 il. ——.]—After conn iction for 
= e & @ new trial ordered bail was 
‘used. Rape is an offence punish- 
able with death, & unless there is un- 
reasonable & & unjust eri in bringing 
on the second trial, will not he 
ee nted.—R. v. Avorn tide 
Cc. C. 80; 640. L. R. 19 Be oAN 
1383 iti. 


——.}+—Re FR. v. AUGER 
a (1929), 52 Can, (. C. 281.--- 


PART IV. SECT. 8. 
1401 ¥. ——— ———.}-—Where a police 
magistrate refused to allow accused to 
be released on bail ponding the pre- 
pe hearing, an application b 
Perr corpus aor aces B 


R. ®. 
pareae, 2 a tae R. 643.— 


PART IV. SECT. 12. 
sl. Grounds for granting.|—While 
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release on | 
CAN 


@e 


1459. Add. Annotation :—Refd. Conn v. Turnbull 
(1925), 89 J. P. Jo 300. 


1484. Add. Citation :—31 T :—81 T. LE R. 401. 


s Aeda-neee as is not ‘powsible to lay down an in- 
floxiblo rulo as to when a person con- 
victed of an offence & sentonced to 
impiisonment, who appcals against 
his conviction, should or should not be 
admitted to bail Pending the doter- 
mination of his appeal, it. is linportant 
to bear in mind that every one Is pre- 
sumed to be iunocent until legally 
convicted, & that so far as is humanly 
possible the law should be so ad- 
ministered as not to do injustice to an 


innocent person. Ze: » SMI, RR. v. 
BARNARD (1921), 43 Can. Crim C'na. 
24: 660. L. It. 244.—CAN. 


am. By Supreme Court of Canada.) 


—A judge of the Supreme Ct. has no 
jurisdiction to admit to bail an 
acoused 


porson pending his appeal, 
such jurisdiction boing conforre d by 

Criminal Codo, s. 1019 (1), upon the 
Chief Justice of the appellate ct. or & 
judge of that ct. designated by him 
STEELE 0. It a 2n. I. RR. 470; 
(1026) E. C. R ts $2 Can. Crim. Vas. 


ei. —— Time for entering wrnto 
recoynisance.}—On an appeal from a 
summary conviction, since there is pow 
no time limit for filing the notice of 

appeal under Criminal Code, 4a. Het 
ti ere is no time Hmit for entering into 
the recognisance which may be given 
under sub-sect. ¢.—R. v. BARILKO, 
124 CAN. L. R. 832; 3 W. W. Rh. 


424, 
——--.]—R. v. DESJARLAIS, 
RUrre 3 Vi Ww. W. R. 145.--CAN. 
sn. When application fur release can 
be made—Before return by gaoler showing 
cause Oo commument. }-~-#te Hoop, [1928] 
] . 624; 49 Can. Crim Cas. 
101; i 69 N.S. R. 471.- CAN. 


PART IV. SECT. 13. 


80. Refusal by sheriff—Summary cum- 
plaint.J—Held: an appeal to the High 
Ct. of Justiciary against o refusal of 
bail was not confined to cases tried 
DDB LL v. 


upon indictment — Lip 
(J.) 107.— 


STRATIERN, [1926] S. CO 
SCOT. 


1488 fi. SSN ae at Whare amon 
who knows that he is under detention 
pialhew ages the situation there ts an 

est, even though there has been no 
actual touching of his persvu 


Cases 1518a—1678b. ENGLISH AND EMPIRE 


saer a ies vw. Bourton (1871), 12 Oox, 

Annotation :—Mentd. R. v. Luberg (1926), 135 L. T. 414. 

1528. Add. Annotations :—Mentd. R. v. Harris, 
[1927] 2 K. B. 587; R. v. Noble (1928), 20 
Cr. App. Rep. 191. 

iar e ai R. v. Boutton (1871), 12 Cox, 

Annotation :—Mentd. lt. v. Luberg (1926), 135 L. T. 414. 

1555a. ——— J—WHITE v. TAYLOR 
(1801), 4 Esp. 80; 170 E. BR. 648. 

1583. Add. Annotation :—Refd. Glamorgan County 
Council v. Glasbrook, (1924] 1 K. B. 879. 


1611. Add. Annotations :—Refd. Poland v. Parr, 














Digest SuPPLEMENT. 


custody without a warrant it is not necessary 
that the person should be in fact committing 
the offence, provided that the constable 
honestly & on reasonable grounds believes 
that the person is committing it.—Isaacs v. 
KeEeEcu, [1925] 2 K. B. 354; 94 L. J. K. B. 
676; 133 L. T. 347; 89 J. P. 189; 41 
T. L. R. 482; 23 L. G. R. 444; 28 Cox, 0. O, 
22, D. C. 


1663a. -]—Brown’s Case (1647), cited in 
2 Hale, P. ©. at p. 111. 
Ane :—Refd. Howard v. Gossett (1845), 5 L. T. O. S. 





1673. Add. Annotation :—Mentd. Fisher v. Oldham 


[1927] 1 K. B. 236. 
566. 


1622. Add. Annotation :—Folld. Isaacs v. Keech, 


[1925] 2 K. B. 354. 


1622a. —— Town Police Clauses Act, 1847 (c. 89), 
s. 28.])—Under the above sect. in order to 
entitle a constable to take a person into 


HIGGINA v. MACDONALD (B. C.), {19 28) 
4D. lL. R. 241; [1928] 3 W. W. R. 
115; 50 Can. Crim, Cas. 353.—OAN. 

41498 1. Necessary to inform prisoner 
under what power constable acting.)}-— 
A person .about to bo arrested is 
ontitied to know under what power the 
constable 1s arresting him &, if he 
specifies a certam power, which the 
person kndws the constable has not 
got, he is entitled to object to such 
arrest & escape from custody, such 
custody not being a lawful one.— 
APPASANU MUDALIAR wv. R. (1924), 
J. L. Rt. 47 Mad. 442.— IND. 

sp. Second arrest justificd— First 
arrest’ irregular.J~ Hr p. MALATSRKY, 
{1925} 2°D. L. It. 242; 43 Can. Crin, 
Cas. 306.—CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 





1555 v. ——— . -~ Telegrams from 
the “ police ’’ of a Native State which, 
in addition to personal description of 
the fugitive & suggestions of his 
possible movements, mercly alleged 
that he was wanted for embezzlement 
of moncy to the valuc of two lakhs, 
do not constitute credible information 
or reasonable suspicion sufficient to 
justify his arrost. without a warrant in 
British India.—SuBponi CHANDRA Roy 
Cnowpury v. R. (1924), I. L. R. 52 
Yale. 319.—IND, ; 


PART V. SECT. 1, SUB-SECT. 2.— 
E. (e) i. 

ai. ——— Liquor Act, R. S. A., 1922 
(c. 226), 8. 84.J—Two police officors, 
suspecting that accused sold Liquor 
contrary to the above Act, went to his 

remises &, without disclosing their 
identily, ashed him to serve them with 
liquor, which he did. Having con- 
sumed the liquor they ordered more, 
which svas being servod but not con- 
sumed whon, disclosing their identity, 
they arrested accnsed without a war- 
rant :—Held: accused was “ found 
actually committing ’’ an offence, & 
conld be arrested without a warrant.— 
R. v. Os, [1924] 1 W. W. R. 651; 
44 Can. Crim. Cas. 329; 20 Alta. L. R. 
158.—CAN. 

a ii. Manitoba Temperance Act, 
Cc. A., 1924 (ec. 118), 3. 114.})-—R. vw. 
ZENIOK (Man.), [1927] 3 W. W. R. 424; 
48 Can. Crim. 5. 398.—CAN. 


e i, ---—- -}—-Whilo where an 
offence consists not of an individual 
act but of a course of conduct, e.g., the 
keeping of a disorder! ouse, it may 
be that if & peace officer saw over a 
period of time all the essential elements 
of the offence he could be said to have 
found the accused committing it, &, 








Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 





1678a. 


Corpn. (1930), 143 L. T. 281. 
——.]—BLATCHER v. KEmpP (1782), 1 


Hy. Bl. 15,n.; 126 B. RB. 10. 


Annotations :—C 





1678b. 


therefore, would be justified under 
s. 648 of the Code in arresting without 
warrant, yot, if the evidence is not 
sufficient to warrant a conviction, it 
follows that the peace officer who made 
the arrest could not have found the 
accused committing the offence.—Rh. 
v. BoTT.Ley, D. IL. R. 766; 
2 W. W. R. 76; 51 Can. Crim. -Cas. 
$84; 24 Alta. L. RR. 43.—CAN. 


PART V. SECT 1, SUB-SECT. 2.-- 
F, (a) 


k 1. Warrant prematurely tssucd—Dis- 
charge on habeas corpus——Re-arrest.|— 
ez p. Davin (N. B.), (1928] 3 D. L. R. 
237: 49 Can. Crim. Cas. 381.—CAN. 

1 i. J—R. v. LEADBETTER 
(N. S.), [1929] 1 D. L. R. 666; 51 
Can. C. C. 66. —CAN. 

sq. Warrant must be in constable’s 

osse ssion.}—Sect. 50 of Police Act, 
916, has not altered the rule that at 
the time whon an officer exccutes a 
warrant of commitment for non- 
ayment of a fine imposed under 
otur Omnibus Act, 1926, he must 
have the warrant of commitment in 
his possession. BULL v. LAING (1929), 
8. A. 8. R. 65.—AUS. 


PART V. seals - SUB-SECT. 2.— 


re fe 


sr. Inclusion of words not applic- 
able.}—Where deft.’s arrest was justi- 
fied, as ho was not prejudiced in any 
way :—Held: application for his 
discharge should dismissed, not- 
withstanding the inclusion in tho 
warrant of words which were not 
applicable & should have been omitted. 
—OVERSRERS OF THE POOR v. MAR- 
RYATT (1924), 42 Can. Crim. Cas. 132; 
57 N. s. R. 815.—-CAN. 

_st. Description of prisoncr—Suff- 
ciency. er gt was arrested under 
the name of ‘* Mrs. Richard FY. Wade ”’: 
—Held: tho description was sufficient 
as no one could possibly be misled by 
the description of the person con- 
tained in the warrant.--J/?e Wank 
(1918), 53 N. B. R. 124.—CAN. 


PART V. SECT. 1, SUB-SECT. 2.— 


F. (c). 
1674 lil. -+~-Where an arrest is 
not justified without o warrant, it is 
nooessary for the constable making tho 
arrest to have the warrant in his per- 
sonal possession, even although the 
person arrested docs not demand its 
production. It is not sufticient that a 
warrant been issued directed to 
** all or any of the poiice officers’ of 
tho province, & is in possession of a 
constable on whose instructions by 
telephone another constable at a 
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v. Weir (1823), 1 B. & C. 288. 


onsd. QR. 
Apld. A.-G. v. Jefferys (1824), M‘Cle. 270. 


Except when issued to A. & 


constable.]|—_WEATHERELL v. WATSON (1822), 
1L. J. 0.8. K. B. 2. 


different place makes the arrest & 
dolivers the person arrested to tho 
constable who holds the warrant.— 
R. v. LINDER, [1924] 3 D. L. R. 505; 
NG W. R. 646 ; 20 Alta. L. R. 415.—. 


1680 v. ——__ —-— ——. ]—R.. v. WARD 
(1923), 58 O. L. R. 569.—CAN. 
1685 v. -}—An arrest on a 





Sunday under a warrant issued for an 
offence against Manitoba Tompcrance 
Act, C. A., 1924 (c. 118), is not ee 
—R., v. SMITH, (1927) 2 D. L. KR. 982; 
(1927] 1 W. W. R. 734; 47 Can, 
Crim. Cas. 345; 35 Man. L. R. 386.— 
CAN. 

sv; Accused egaly under arrest 
without warrant.}—Where, when a war- 
rant was issued, accused was illegally 
under arrest because previously ar- 
rested without a warrant :—Held: it 
did not affect the validity of the war- 
rant.—R. v. BarttKo, [1924] 1 
W. W. R. 60; 41 Can. Crim. Cas. 193 ; 
20 Alta. L. R. 126.—OAN. 


PART V. SECT. 1, SUB-SECT. 3. 


_ ai. By other constables acting 
in concert.]—The authority given by a 
searoh warrant to ‘the constable to 
whom it is addressed extends to the 
other constables acting in concert 
with him under it.—R. v. DIaMoNpD, 
[1924] 1 D. L. R. 1033: 1 W. W. R. 
444; 42 Can. Crim. Cas. 90; 20 Alta. 
L. R. 60.—CAN. 


li. Validity of information. ]—- 
The ct. refused to set aside a scarch 
watrant issued under the above Act, 
whore the grounds of suspicion were 
written on a separate piece of paper 
attached to tho information but not 
initialled.—R. v. WILSON, Er p. Har- 








RINUTON (1911), 40 N. B. RR. 384.— 
CAN. 
1ii. —— ——-.]—-A soarch warrant 


issued under the abuve Act will be 
quashed where no grounds of suspicion 
are stated in tho information.—R. v. 
NICKERSON, Er ox WESTON (1911), 40 
N. B. R. 382.—- AN. 


sw. Necessity for—Seizure of goods.) 
-—An officer of police, not acting under 
a search warrant, has no power to seize 
goods for the purpose of preserving 
them as evidence in a prosecution 
which he intends to launch against the 
person in possession of them, except 
as an incident of the arrest of that 
person.—-LEVINE v. O’KXEFER, [1929] 
Argun L. R. 330.—AUS. 


sx. To search disorderly house— 
Form of police officer’s report.}—The 
objection that the police officer’s report. 
on which a search warrant was issued 
under sect. 641 of Criminal Code for 
an alleged disorderly house stated that 


Vol. XIV.— Criminal Law. 
1704a. —— To rehear charge—Justices equally 


divided.]|—Appct. was charged with the 
indictable offence of causing grievous bodily 
harm by the reckless & wanton driving of a 
motorcar. The justices were equally divided 
on the question whether appct. should be 
committed for trial, & they decided that 
appct. was not, in these circumstances, 
entitled to be discharged, & that they would 
adjourn & have the case reheard on a later 
date by a reconstituted bench. Appct. 
then obtained a rule nisi for a mandamus 
to the justices to order his discharge in pur- 
suance of Indictable Offences Act, 1848 
(c. 42), s. 25:—Held: under that sect. the 
duty of the justices to discharge the accused 
arose only when they had reached an actual 
opinion that the evidence was not sufficient 
to oe the accused upon his trial, &, as they 
had not reached such an opinion, they were 
entitled to adjourn the hearing for the pur- 
pose of having the bench Foconstitated: & 
the rule must be discharged.—R. v. Hert- 
FORDSHIRE JJ., Ex p. LARSEN, [1926] 1 K. B. 
191; 9 L. J. K. B. 180; 184 L. T. 148; 
89 J. P. 205; 42 T. L. R. 77; 28 Cox, 0. C. 


Under Criminal Justice Act, 1925 
(c. 86).] ~lt. vs. StrouD, Le p. Stroup (1928), 
72 Sol. Jo. $26, D. C. 


Cases 1704a—1810c. 


1798a. Several prisoners charged on same facts-— 


Differentiation of charges--One prisoner 
punishable summarily —Other prisoner punish- 
able on  indictment.} — When charges 
are to be brought against more than one 
prisoner on tho same set of facts, it, is desirable 
that the charges should not be so dif- 
ferentiated that one prisoner is tried by a 
jury, while another has no right to such 
mode of trial, unless there is good reason 
to the contrary.—R. v. Copr (1925), 94 
L. J. K. B. 662; 182 L. T. 800; 89 J. P. 
100; 41 T. L. R. 418; 27 Cox, ©. ©. 778; 
18 Cr. App. Rep. 181, C. C. A. 


1804, Add. Annotation :—-Consd. R. v. Ely JJ., 


Ke p. Mann (1928), 93 J. P. 45. 


1810a. Add. Citations :—[(1924} 1 K. B. 248; 93 


L. J. K. B. 65; 1380 L. T. 4143; 27 Cox, 
C. C. 581. 
1810b. —— How proved.]—(1) An appeal lics 


to the Ct. of Criminal Appeal against a 
sentence passed on an alleged breach of a 
recognisance to be of good behaviour for 
a certain time. on the ground that applt. 
has not broken the recognisance. 

(2) Breach of recognisance must be proved 
like any other fact alleged in a criminal ct. 
—Rk. v. Smirn, [1925] 1 K. B. 603; 94 L. J. 
K. B. 592; 132 L. T. 799; 89 J. P. 703 


1793. Add. Annotations:--Consd. WR. v. Beebe 41 T. L. BR. 3595 27 Cox, U. U. 7825 18 
(1925), 133 L. T. 736. Refd. Statham v. Cr. App. Rep. 170, ©, C, A. 
Statham, [1929] P. 131. 1810c. —-- -—.]-~Breach of recognisance must 
1794. Add. Annotation :-—Refd. R. v. Brixton be strictly proved.- -R. v. BUTLER (1926), 19 


Prison. Ex p. Shure. [1926] 1 K. B. 127. 


the premises are “kept or used os a 
disorderly house as defined by the 


sequent peoerue under a war: 
rant, & there was nothing to affect 


Crimimal Code,” although the words | the Jurisdiction of tho magistrate.— 


of sect, 641 are ‘ kept or used as dis- 
orderly house as defined by sect. 229,” 
was overruled, on the ground that 
since sect. 229 is the only section of 
the Code which detines a “ disorderly 
house ’’* the objection was without 
substance.— RR. PLUMMER (Man.), 
(19291 3 W. W. RR. 5183; 52 Can. Crim. 
Can. 288.—CAN. 

sw. Presumption of proper warrant- - 
On search by constable. J\— Rev. MARIN 
(Sask.) (1929), 52 Can. (Tim. Cas. 
167, AN. 

PART V. SECT. 2, SUB-SECT. 1. 

ai. : . v MULAKER, 
(1923) 2 W. W. R. 296; 39 Can. Crim. 
Cas. 38 1.--CAN. 

a ii. -—— T'o try charge without inquir- 
ing as to arreast.J—Where an accused 
person is before a magistrate who has 
Jurisdiction over the offence, the 
magistrate need not inquire how be 
caine there, but may proceed to try 
the case, notwithstanding objection by 
accused that be was wrongfully m- 
rested without warrant.—H. v. AL- 
BERTS. [1924] 2 D. L. R. 863; 1 W. W. 
it. 863.—CAN. 

ci. ——-—.]-—If accused be found 
guilty of a lesser included offence, it is 
unnecessary to amend the vase PN 
QUN v. R., (1921} 4 D. L. Rh. 182.—CAN 


ee ee Pet 





ei. To hear charge on subse- 
quent information— Prior legal arrest.) 
—If a person is duly charged with an 
offence on an information under oath, 
& is arrested on a warrant duly issued 





& brought before the magistrate, the . 


magistrate’s jurisdiction is not ousted 
by the fact that at the time of the 
information & arrest accused —~__ 
under detention as the result of an 
illegal arrest without warrant.— 
R. v. JoHNSON, (1924) 3 D. L. R. 470; 
1 W. W. RR. 828; 34 Man. L. R. 100.— 
CAN. 

e ti, —— ——— Prior illegal search.}— 
Held; assuming a search to have 
been illegai, it did not affect sub- 


J.S. 


RR. v. Dipenta (1924), 42 Can. Crim. 
Cus. 152; 57 N. 8. R. 294.—CAN. 


PART V. SECT 2, SUB-SECT. 2.- E. 


sw. Admissibility of--Whether notice 
to accused easential.)- BRUNET v. K., 
[1928] 2D. Le R. 2585 (928) S CC. h. 
161; 49 Can. Crim. Cas, 257. -CAN. 


PART V. SECT. 2, SUB-SECT. 3. 


1781 t. When remand granted.) ~On 
~ prisoner being brought before a 
magistrate for trial on the day of the 
arrest the magistrate was informed 
both by the prisoner & by telegram 
from a counsel that the latter had been 
retained for the defonce & was requestod 
by them to grant an adjournment, to 
permit of the counsel’s attendance : — 
Weld: the refusal under such circum- 
stances of a reasonable remand was oa 
wrongfn! denial to the necused of the 
tight given him by the Critninal Code 
to make a full defence & have his 
counsel present.—R. ». LALLCHUK 
(ELCHUK) (Man.), [1928] 1 D. I. R. 
7313; (1928] 1 W. W. KR. 646.— CAN. 


PART V. SECT. 2, SUB-SECT. 4 

al,-——— — Justifiable homicide.|— 
R. ec. Du Guay, [1928] 2 W. W. R. 
696; 40 Can. Crim. Cas. 318; 37 
Man. L. R. 403.—CAN. 

1801 i. Form of commitment—Oniis- 
sion of time of offence.)—A warrant of 
commitment did not comply with 
Summary Convictions Act, B.C., 1915, 
In not fixing the time when the offence 
was committed :—Held: bad.—h. v. 
Ropverns, [1923] 3 W. W. R. 950, 
41 Can. Crim. Cas. 190; 33 B.C. BR. 
16.—CAN. 

1801 fi. ——-- Error in statutory 
description of offence.j—The use it, the 
warrant of commitment of the words 
‘*ceremony cf marriage "’ insicad of 


“form of marriage,” as in the uta- | 


tutory description, is no ground fer 
sctting aside a conviction, the mnean- 
ing in both cases being the same 
& not distinguishable-—R. v. Roop, 


545 


Cr. App. Rep. 127, O. C. A. 


325.- CAN. 

PANT V. SECT. 2, SUB-SECT. 5. 

ei. ——--.J—R. v. MCARTHUN'S KATL 
(1897), 3 Terr. L. lt. 37.—OAN, 

sz. Katreatment of recognisance.}-- 
Tho estreating of a recognisance by uo 
mnwelstrate may be carried out under 
Criminal Code, 5. 1099, & any furthor 
necessary proceedings follow under the 
subsequent sects. withont the require- 
ment of any order of the ots.—lh. v. 
McCoy & Brown (1921), 34 B.C. RR, 
1k. CAN, 

sb. ~- ---.) —M. 
57 N.S. It, 297. 
oe Notus of motion to accused 
d& sureties necessary.j- Lov. MCTAVIAN, 
Erp. BROWN (Man.), (1927) £ D. L. BR. 
893; (1987) LW. WwW. R. 182; 47 
Can. Crim. Cas. 251. -CAN, 

80. tyhen ordercd.jJ- Mev. 
LepieKs, (1925) 4 DO. 1. RR. 170s (1925 
2W.W. 1. 726; 48 Can. Crim. Cas, 
263.—CAN. 

af. -——-—  --—— One surety bound 
inaltead of tuo.j—l. ve. CARVERY, 2 p. 
Howry, [1924] 3 D. L. R. 414; 44 Can. 
Crim. Cas. 69.--CAN. 


——.)J—R. v. 


v. Marniorr (1924), 
CAN. 


sg. i . SULLIVAN 
(1914), 29 W. T. R115; 18 DL. 
635; 238 Can. Crim, Cay. 174.—CAN, 

sl. tithin dracretion of 
court.)—The necessity of notlee to an 
accused & his sureties of a motion for 
an order to estreat vw recogmisanes doo4 
not depend on the existence of a Tiule 
to thatetfect. Natural justice requires 
that before such an order be made tho 
accused & bis sureties should be given 
an opportunity of being heard. A 
judge before whom # motion for the 
extreat of a recognizance js made has a 
discretion, In view of all the circum- 
stances, to refuse the order, —R. 9. 
MeTavien, Br p. BROWS (Man.), [1927] 
1 D. L. k. 805; (1927) 1 W. W. KR. 
Prey a 417 Can. Crim. Cas. 251,-—-CAN 

sm. ~~~ agreed of. J—R.v. ocr: 
1845), o U. oF . — e 
so. — — Avoidance of.|\—R. v. Mac- 
DONALD (1925), 43 Can. Crim. Cas. 381, 
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Cases 1823—2105a. 


ENGLISH AND Emprre Diarst SuPPLEMENT. 


Part Vl.——Indictments. 


1828. Add. Annotation:—Refd. Scammell v. 


Hurley, (1929] 1 K. B. 419. 


1826. Add. Annotation :—Apld. Hart v. Hudson, 
[1928] 2 K. B. 629. 


1900a. Receiving property—Known to have been 
obtained by fraud or false pretences.|—To 
receive goods knowing that the vendor 
obtained them on credit under false pretences 
or by means of fraud other than false pre- 
tences is not an offence known to the law. 
—R. v. SCHWELLER (1924), 18 Cr. App. Rep. 
52, C. C. A. 


1910a. Fresh indictment in respect of another 
offence—Founded on facts disclosed in de- 
positions.|—-Where a person has been com- 
mitted for trial for one offence a fresh indict- 
ment cannot be preferred against him in 
respect of another offence, which comes 
within Vexatious Indictments Act, 1859 
(c. 17), without the leave of the ct., even 
though surb fresh indictment is founded on 
facts disclosed in the depositions.—R. v. 
Mora@an, [1925] 1 K. B. 752; 94L. J. K. B. 
872; 1388 L. T. 04; 89J. P. 185; 28 Cox, 
Cc. C. 1; 18 Cr. App. Rep. 180, ©. C. A. 


1913a. Multiplication of indictments—Disap- 
proved.]—(1) The ct. entirely upproves of a 
ct. of trial dealing with al outstanding 
charges against a convicted prisoner, at his 
request, whenever it can legally do so. 

(2) The ct. disapproves of the multiplica- 
tion of indictments when the allegations can 
be conveniently made in one indictment.— 
R.v. TAYLOR (alias SAUNDERS, alias WALLACE) 
(1924), 18 Cr. App. Rep. 25, C. C. A. 

Annotation —Generally, Refd. Rv. Taylor (1926), 19 Cr. 
App. Rep 116. 


1913b. —--—- —-—.]—R. v. CLARKE, No. 211 5a, post. 








1913¢. ie ——.]—R. v. TYREMAN, No. 5359b, 
post. 
1913d. -}—Offences which may lawfully 


be charged in one indictment ought not to 
be distributed into more.—R. v. SmrrH (1926), 
19 Cr. App. Rep. 151, C. C. A. 

1918e. S. P. - v. CARVER (1927), 20 Cr. App. Rep. 


3, 0. 0. A. 

1934. Add. Annotation :—Folld. R. v Mosley, 
[1924] 2 K. B. 187. 

1937a. —— -—-—.]—Counts for offences within 
Vexatious Indictments Act, 1859 (c. 17), 
may be added to the indictment without the 
leave of the ct. where they are founded on 
facts disclosed on the depositions.—R. v. 
MOosLeEy, [1924] 2 K. B. 187; 93 L. J. K. B. 
894; 130 L. T. 831; 88 J. P. 91, 68 Sol. 
Jo. 757; 27 Cox, OC. C. 685; 18 Cr. App. 
Rep. 69, C. C. A. 

Annotation -—Refd. R. v. Morgan, [1925] 1 K. B. 752. 

1978a. Larceny-—Specific articles stolen must be 
set out.J-—R. v. Douayas (1926), 19 Cr. App. 
Rep. 119, C. C. A. 

1992a. S. P. R. v. DRAKE (1850), 14 J. P. 483; 
4 Cox, C. C. 333. 

20786. .1dd. Annotation: Refd. R. wv. 
(1930), 22 Cr. App. Rep. 130. 

2102a. —— Prejudice to one defendant, |—-Persons 
arrested together need not be tried together, 
&, if any one of them is likely to be embar- 
rassed in his defence, ought not to be so tried. 
—K. v. TOWNSEND, R. v. HiwpErR (1924), 
18 Cr. App. Rep. 117, 0. C. A. 

2105a. -]}—When a statement by one accused 
intended to be put in evidence implicates 
another, the ct. should consider whether 
accused should not be tried separately.— 
ae v. eer (1927), 20 Cr. App. Rep. 98, 

-C. A. 


Friend 





PART VI. SECT. 1. 


sq. Proreedings must be carried on 
an. the King's nane.) R. oo Woo 
Tuck (1928), 51 Can. C. C. 365; 46 
Que. K. BR, 437.- CAN. 
PART VI. SECT. 2, SUB-SECT. 1.—A. 

1814 ini, ——— Newly created offence.) 
—A statute comer into forve on the 
first moment of the day on which it 
receives tho Royal assent, & if it be 
one creating a crime, an offence com- 
mitted on that day, even although 
before the actual timo at which the 
Royal assent was given, 1s within the 
‘Aol RN. vw. Rocco, [1924] 1D... R. 
501; 41 Can. Crim, Cas. 101,.--CAN. 


PART VI. SECT. 3, SUB-SECT. 1. 

1907 i. Separate indictments in respect 
of aame transaction—Where act con- 
stelutea more than one offence---Altenipled 
carnal knowledge of young girl dt 
andecent assaull.}—R. v. LANGLEY 
(N, B.), {1927] 3 D. i. R, 934; 48 
Can. Crim. Cas. 203.—-CAN. 


PART VI. SECT. 4, SUB-SECT. 1. 


ti. ——.]}—Where the indictment 
wos in the words of the enactment 
describing the offence :—Held: suffi- 
clent.--R. v. MCLACHLAN (1923), 56 
N. s, R. 418 H ai Cun. Crim. as. 249.— 
CAN. 


ki. ——.}—R. vo. Canavran ALLIB- 
CHALMERS, LTD. (1923), 54 O. L. R. 
38.—CAN. 


n i, Identity of language with that of 


statute creating offence—‘‘ Car’ used 


anstead of “* motor car.” }—R. v. YOUNG, 
11928) 3D. L. R. 225; 49 Can. Crim. 
Cas. 349; 60 N.S. KR. 128.—CAN. 


oi, Value of stolen property.| — 

An information should, therefore, state 

the value of the property alleged to 

have been stolen so as to determine to 

which class of crimo the offence belongs 

& the nature of the peti try a 
11928) 





tuhon, - Rh. ov. THOMPSON, 
D. L. R. 859; 50 Can. Crim. Cas. 183; 
62 O. I. R. 610.—CAN. 


sa. Ftape.)—R. v. Ross, [1927) 1 
D. L. R911 5 47 Can. Crim. Cas. 71; 
59 N. Rg, R. 55. ~CAN. 


PART VI. SECT. 4, SUB-SECT. 7. 


sm. Indecent exposure—‘‘ With in- 
tent to offend.’’}—Where the facts 
allogod necessarily implied that the 
actcharged was committed ‘‘ wilfully ’’: 
--Held : notwithstanding the omission 
of that word, the information was 
sufficient.—R. v. SMOTHERS (1924), 67 
N. Ss. R. 179.—CAN. 


PART VI. aad § 4, SUB-SECT. 8.— 
- (a). 





f i. -]—Where i ents of 
two distinct offences had beon mixed 
together in a charge contrary to the 
settled principles of criminal pro- 
cedure & in violation of Criminal Code, 
a. 710 (3) :+—-Held : prisoner was entitled 
to his discharge.—R. v. Cour, [1924] 4 
D. L. R. $00; 34 B. C. R. 177.—CAN. 


546 


634; C. R, 42; 61 i 
| affg., 63 O. L. R. 299.—CAN. 


P ART VI. SECT. 4, SUB-SECT. 9.—B. 


2087 iii, -—-.] -R. v. McoDonacLv 
(Ont.), {[1928] 2 D. L. R. 787; 50 Can. 
Crim. Cas. 65. - CAN. 


PART VI. SECT. 4, SUB-SECT. 9,.—C. 

yr. Read now “* 2102a i.” 

s. Read now ‘* 2102a ii.’ 

t. Read now “* 2102a iii.”’ 

a. Read now “ 2102a iv.’’ 

2108 ili. —J—A man & & woman 
wore tmed jointly on the charge of 
having murdered the husband of the 
woman. They were convicted & 
sentenced to doath. Each of the 
accused had applied to the trial judge 
for a separate trial, on the ground that 
statements had been made by each 
which would be admissible in evidence 
against the person making the state- 
ments, but which tended to incriminate 
the other accused, 
statements would e inadmissible. 
The trial judge had refused the 
applications :—Held: the refusal of 
the trial judge to grant separate trials 
did not amount to a iiscarr of 
justice, & afforded no ground of appeal. 
-—A.-G. v. Joyor, A.-G. vo. Watsn, 
(1929) I. R. 526.--IR, 


PART VI. SECT. 4, SUB-SECT. 10.—A. 


g i. ——— Acquitial_on two counis— 
Conviction on third—Validity.)—Held : 
it was open to the jury to find as they 
did.—-BarRTON v. R., [1929] 1 D. L. R. 

s. : Can. G. C 





st whom the 


2108. Add. Annotation :—Folld. R. v. Tonsdale 
(1980), 47 T. L. R. 80. 


2109. Add. Annotation :—N.F. R. +. Lonsdale 
(1930), 47 T. L. R. 80. 


2115a. ——  ——.]—Indictments should not 
be multiplied, but where the law permits 
vi eg offences should be charged in sepa- 
rate counts of one indictment.—R. v. CLARKE 
(1925), 18 Cr. App. Rep. 166, C. C. A. 

2119a. Leaving counts on file -- Undesirable 
practice.}—R. v. TEAPF-WHITE (1930), 22 
Cr. App. Rep. 93, C. C. A. 


2119b. Offence must be of similar character.] 
R. v. Hitt (1930), 22 Cr. App. Rep. 54, 
C. C. A. 

2150. Add. Annotation :—Consd. It. v. Southern 
(1929), 142 L. T. 383. 


21558. ——- ——.]—R. v. Luserc, No. 3156d, 
post. 

2195. Add. Annotation :—Refd. R. v. Central 
ae arr Court JJ., Hz p. L. C. C., [1925] 2 


2204a. ——- ——— Wrong statute inserted—Later 
statute in similar words.|—The accused, who 
was a trustee under a will, was charged with 
having in Mar. 1916, fraudulently converted 
to his own use certain shares deposited with 
him by a co-trustee. In an affidavit filed by 
the accused in defence to proceedings for an 
account commenced against him by the co- 
trustee in the Ch. Div., the accused swore 
that he had, with the approval of his co- 
trustee, invested the capital in his own 
business. Subsequently, in his preliminary 
examination in bkpcy., he made admissions 
to the Official Receiver in regard to the dis- 
position of the capital by him. Ie was 
indicted for fraudulent conversion as a 
trustee under Larceny Act, 1916 (c. 50), s. 21, 
but the judge, on his notice being brought 
to the fact that that Act was not in force 
at the time when the offence was alleged 
to have been committed, allowed the indict- 
ment to be amended by the substitution of 
Larceny Act, 1861 (c. 96), 9. 80, for the later 
statute. The two statutes define the offence 
in almost precisely the same words :—Held : 
(1) the indictment was defective within Indict- 
ments Act, 1915 (c. 90), 8. 5 (1), by reason of | 
the wrong statute having been inserted, but | 
in view of the fact that the offence under the 
earlier Act was defined in almost the sume | 


2219a. 
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words as those used in the later Act, applt. 
could not have been prejudiced by the amend- 
ment, nor could injustice have been done to 
any defence that he might have had. The 
amendment was, therefore, rightly allowed ; 
(2) the accused was not protected from 
prosecution by Larceny Act, 1861 (c. 96), 
s. 85, either in regard to acts disclosed by his 
affidavit or in regard to aots disclosed by his 
preliminary examination in bkpcy., as such 
disclosures were not ‘‘ in consequonce of any 
compulsory process of any court of law” ; 
(3) the admissions in the preliminary examina- 
tion in bkpcy. were not admissions made 
‘‘in any compulsory examination or deposi- 
tion before any ct. on the hearing of any 
matter in bkepy.,’”’ & could, therefore, be 
given in evidence at the trial without infring- 
ing Larceny Act, 1916 (c. 50), s. 48 (3).— 
R. v. Turriuem (1929), 140 lL. T. TOl; 45 
T. L. R. 357; 2b Cr. App. Rep. 85; 28 
Cox, (. C. 610, C. CL. A. 





.|—Applt. was accused of having 

ibtained sums of money by way of deposit 
from persons, who desired to be employed 
as managers of public-houses, by representing 
to them that he would appoint them to those 
positions. Theindictment contained eighteen 
counts, relating to nine distinct offences, 
which were charged alternatively as obtaining 
sums of money by false pretences, & as 
larceny by a trick of the saine sums. In every 
one of the counts relating to false pretences, 
the indictment as originally framed ran: 
‘‘ by falacly pretending that he would appoint 
... as Manager.”’ At the close of the case 
for the prosecution the judge thought it 
right to amend the counts relating to false 
pretences so as to read *' by falsely pretending 
that he was in a position to appoint,” etc. 
The jury convicted applt. on all counts :— 
Held: (1) the conviction for false pretences 
must be quashed, as the amendment of an 
indictment allowed by Indictments Act, 
1915 (c. 90), s. 5 (L), is an amendment of a 
defect in form, & not the alteration & revision 
of the substance of a charge, such as had taken 
place in this case, which must necessarily 
prejudice accused; (2) the conviction for 
larceny must be quashed, because there was 
no evidence of larceny, as the persons seeking 
employment had in each case intended to 
part with their money; (3) Larceny Act, 


PART VI. SECT. 4, SUB-SEOT. 10.- B. ; justice oa eerelOres the order should J/eld: tho offences charged were so 


epee ioe e granted.—li. v. BRAUN (Sask), connocted in time, circumstances, & 

jazee nad tried tovothor atroom tam! | (1928) 3 W. W. Tt. 286; 50 Can. Crim: character aa to justify thelr inclusion 

t the prisoner for different Cas, 292.—CAN. in one ob ig ert & ne SETS 

—, . reason had been BnOoWwNn for soparation 

gienoes ‘Held «there was no reason’ paRT VI. SECT. 4, SUB-SECT. 10.—D. of tho charger —HM, Avacatic 

doing so, since he sat without a jury, 1. -———— Shopbreaking & recei ICKERSTAFF, 26) 3. C. —_ 
& the offences were all of a similar , _..... : eosa (hank ~ SCOT. 


v-~-t]—R. vo. Cross (Sask.), 
character & connected together by | [1927} 4 D. L. R. 923; 937) f 
W. W. RR. 432; 49 Can. Crim. Cus. 


conduct pursued by prisoner. 77.—CAN. 


PART VI. SEOT. 4, SUB-SECT. 13. 
ki. —— Atlemnt to give jJurrsdic- 
tion.}—A person comiitted on 4 


2 U. - 3t. 
poe by Can. Crim. _ 246; (1928) PART VI. SECT. 4, SUB-SECT.10.—E. charge which ao district ot. judge has 


2152 1. Cases requiring separate trial — 


no Juridiction to try under any cir- 


tances, cannot be tried by such judge 

Indecent assault & thefi— Act. : 1 

PART VI. SECT. 4, SUB-SECT. 10.—C. part of one transaction.|--K. v. Cassiby | 02, %, Substituted chargo, over which 
oF n T go a1ne@. af 


(fimt \ f1a007. 4 


—- Suborni perjury & 


i. = - oy ST me me ee we 
fab: s ting evidence. }— he accused, Can. Crim. Cas. 93.—CAN. 


the judge has jurisdiction, on the 
--~~s =~ | olection of accused.—lkt. v. Crovi, 
(192 J Pos L. H. 1072; 3 W. W. R. 


who was charged in the one indictment 2161 {. Cases not requiring separate 534.- © 


with suborning perjury &, also, with érials—Similar acte—Separate indecent 


-~—.}- An indictment 





r i. 
fabricating evidence in connection with aseaulis.}—An indictment charged disclosing uo offence & bad in law, was 
said offence, applied for an orderrequir- accused with indecent assault upon one amended at the trial so as to make 1! 
ing the Crown to sever the indictment little girl, & indecent assault,involving an ontirely different. charge - J/rldé 
& elect to proceed first on one or other murder, upon RTT PE ttle girl. Both the amendment ought not to have bern 


having been imade.—R. v. Lorrus (1926), 45 ( au 


of the feo chee :—Held : oinder offences were 
was not conducive to the ends of committed on the same day at 8.:— Crim. Cas. 390; 590. L. RK. 65- CAN 
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Cases 2219a—2711. 


19186 (c. 50), 8. 44 (3), could not apply where 
the indictment had charged false pretences 
& was up to the last moment wrong in sub- 
substance.— Hh. v. Htuanes (1927), 186 L. T. 
671; 91 J. P. 39; 48 T. L. R. 250; 28 
Cox, C. C. 336, CO. C. A. 

2295a. Bill for rape—True bill found for indecent 
assault—Necessity for fresh indictment.]—An 
indictment for rape was put before the 
grand jury & they indorsed on it, ‘‘ No true 
bill for rape. ' A true bill for indecent assault 
(aggravated),”’ but no indictment for indecent 


ENGLISH AND Empire Diacest SUPPLEMENT. 


assault was put before the grand jury. The 
prisoner was convicted :—Held: as there 
was no true bill for rape, & as there was no 
indictment for indecent assault, the con- 
viction must be quashed.—R. v. KITCHING 
(1929), 141 L. T. 687; 45 T. L. R. 569; 21 
Cr. App. Rep. 116, C. Oy, Ais:5 subsequent 
proceedings, a1 Cr. App. Rep. 144, C. C. A. 


2316. For *‘ Criminal Law Amendment Act, 1835 
(c. 35), read ‘* Criminal Law Amendment 
Act, 1885 (c. 69).”’ 


Part Vil.—Trial of Indictments. 


2865. Add. Annotations :—Folld. HR. v. Dennis, R. 
v. Parker, [1924] 1 K. LB. 867 Apld. R. wv. 
McDonnell (1928), 20 Cr. App. Rep. 163. 
rela: Ii. v, Williams (1925), 19 Cr. App. Rep. 

2365a. —~—.]}—A criminal] ct. has no juris- 
diction to try two separate indictments 
against two defts. at one & the same time, 
even with the consent of counsel for the pro- 
secution & counsel for defts.-—R. v. DENNIS, 
KR. v. PankER, [1924] 1 K. B. 867; 93 L. J. 
K.'B 388; 130 L. T. 8380; 88 J. P. 84; 40 
Te Ls IR; 420 ; 68 Sol. Jo. 6.33; 27 Cox, 
C. 6, 632; 18 Cr. App. Rep 89, C. C. A. 

2365b. ——- — —.]—H. v. MCIDONNELL (1928), 20 
Cr. App. Rep. 163, C. C. A. 

2567. Add. Annotation :—Folld. 
(1924), 18 Cr. App. Rep. 121. 


2567a. -}—(1) Applt. was charged upon an 

indictment with breaking & entering a house 

with intent to commit a felony. At the 

trial applt. pleaded guilty to entering only, 

which plea was treated as a plea of guilty 

gencrally :—J7eld: there was no plea of 

guilty & the case must go back, & prisoner 
asked to plead again to the indictment. 

(2) Applt. at the trial asked that five 

charges of false pretences might be taken 





R. v. Hussey 





PART VI. SECT. 4, SUB-SECT. 14. 
2241 i. Application must be made to 
court of trial.j— Rev. HANLY, [1920] 2 


874 ; 


—— Hffect of clection.|— 
Rh. oe, qe (Alta.), (1927) 1 D. L. 
>; 11927) 1 W. W. 


into consideration when awarding sentence, 
but the ct. refused as they were not offences 
of a similar nature to housebreaking : — 
Hela: the ct. would not make an order that 
the ct. of quarter sessions should take into 
consideration the five cases of false pretences, 
but it might take them into consideration 
if certain conditions were fulfilled.—H. v. 
Lioyp (1923), 1380 L. T. 319; 27 Cox, C. C. 
576; 17 Cr. App. Rep. 184, C. C. A. 

2571a. Plea of guilty—-By person fit to plead but 
not responsible for his actions --Effect of 
plea.|—R. v. TEBBITT (1912), Times, Apr. 26. 


2582. Add. Annotation :—Refd. R. v. Gordon 
(1925), 183 L. T. 734. 


2585a. Crime involving more serious offence in 
foreign country—Possibility of prosecution by 
foreign Government.]— R. v. FRJEDERIKSEN 
(1927), 164 L. T. Jo. 45. 

2594. Add. Annotations :—Mentd. R. v. 
[1927] 2 K. B. 587; R. 
Cr. App. Rep. 3. 

2710. Add. Annotation :—Refd. R. v. Birch (1924), 
93 1. J. K. B. 385. 

2711. Add. Annotations :—-Mentd. R. v. Harris. 
[1927] 2 K. B. 587; RB. v. Liddle (1928), 21 
Cr. App. Rep. 3. 


Harris, 
v. Liddle (1928), 21 


quilt.J—R. v. oven (1925), 
Can. Crim. Cas. 354.—CAN, 

p ii. — - —~ aaa plea of guilty 
is a plea to the charge & docs not 


44 
RK. 


R. 29; 47 Can. 


D. Lb. R832 43 Can. Crim. Cas. 297; | Crim. Cas. 38.—CAN. 
65 O. L. Rt. 293.-—GAN. sa. Offence punishable on indictment 
or on sunny conevrction— Decision as 
PART VII. SECT. 1. to method of trial.) —Where a statute 

2366 i. Separate indictments Cannot | makes an _ offence 


be ued jointly.}-—A purported trial of 
two or more persons on. separate 
oharges for different offeuces is a 
nullity, even though their counsel 
offers no objection, or consents, thereto. 
-R. ov. THEIRIYOCK reget vs oe 
4].L. RR. 431; (1928) 3 
225; 60 Can. Crim. Cas, 296. CAN. 

2365 ii. --J~ Re ot HART, 
R. v. Rozanvk (1929), $1 Can, Crim. 
Jas. wo 2 TL. R. 153 [1929] 
1 W. .R, 194 CAN. 

ai. -—— Stealing parcels from mails 

é& receiving parcels so stolen.J—ITleld: 
accused ontitled to be tried by a jury, 
oven eet me one value of the Property 
stolen rare $200.—Rh. 
Sapna ery 3 Dd. L. R. 539 
11927] 2 W. W. R. 325; 48 Can. Crim. 
Car. 213; 22 Alta. L. R. 595.—CAN. 

B& ii. -—— Right to elect for trial by 
judge without jury After truce vil 
found—Criminal Code, 8. 825.)--R. v. 
''HOMPSON, H. v. FouULKES (1908), 16 
Man. L. R. 608. - CAN. 


———_ me 


ee nS A 


punishable — on 
jindictmont or on summary conviction, 
it makos it either an indictable offence 
or a non-indictable offence, & confers 
ov the Crown prosecutor or on the trial 
magistrate, perhaps partly on each, the 
right or ‘‘ option ” of deciding how each 
particular offence shall be considered, 
tried & punished.—R. v. DErENIS (Man.), 
{192718 W. W. R. 400; 49 Can. Crin. 
Cas. 8. — CAN. 


PART VII. SECT. 4, SUB-SECT. 1. - 
B. (b). 


2899 i. Defence by counsel—-—Accused 
must consent to representation.] -Nov ct. 
hes any authority to force upon a 
prisoner the services of a counsel if he 
is unwilling to aeCoue thein.—R. +. 
a .. R.11 Lah. 220. 


PART VII. SECT. 5, SUB-SECT. 1. 


pi. —— Effect of—Accused estopped 
hon calling on prosecution to establish 
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necessarily amount to uw confession of 
all the facts alloged.—SUPERINTENDEN'T 
& REMEMBRANCER OF LEGAL AFFAIRS, 
BENGAL v. JNANENDRA NATH GIOSH 
(1929), 1. lL. 1X. 56 Cale. 1145.—IND. 

p ili. Induced by mistake— light 
to toidhdrave }—R. v. Ay Tom, aa 2 
D. aa Sar’ Can. Crim. Cas. 204 ; 
60 x = R. AN. 

p iv. ee er of court to enter plea 
of not quilty.-—-Where an accused 
pleads guilty the ct. has inherent 
power to entor a plea of not guilty if 
for any rouson the ct. deems it ad- 
visable in the interests of justice to 

ut such a plea on the record.—R. tv. 

UMALO, [1930] App. D. 193.—S. AF. 

q i. -}—Where accused is 
indicted for murder, the yuestion of 
inyanity is raised by a plea of not 
guilty as much as the fact at killing.— 
Rk. v. MoCoskey, [1927] 2 D. L. R. 
haa 47 Crim. Bs. 122; 60 

.L. R. 44. —CAN. 


PART VII. SECT. 6, SUB-SECT. 2. -B. 

e i. ——— Evidence must be shown to 
be material.}—R. vr. CaRRIER (Sask.) 
(1929), 51 Can. Crim. Cas. 420.—CAN. 














2730. dad. Annotations :—Refd. RK. v. Birch (1924), 
93 L. J. K. B. 385; R. +. Harris (1927), 20 
Cr. App. Rep. 144. 


2730a. -+~-Where, at the trial of 
an accused person for a criminal offence, a 
witness for the prosecution denies statements 
contained in the deposition sworn hy the 
witness at the police ct., & leave has been 
obtained to treat the witnesses as hostile, 
counsel for the prosecution is entitled to 
cross-examine the witness on the statements 
contained in the depositions taken before 
the justices. But the depositions are not 
evidence at the trial, though they may be 
used to impeach the credit of the witness.— 
R. v. Brrow (1924), 93 L. J. K. B. 385; 88 
J.P.59; 40 T. L. R. 365; 68 Sol. Jo. 540; 
18 Cr. App. Rep. 2, C. C. A. 

2731a. After close of case for defence.}—A judge 
at a criminal] trial has the right to call a 
witness not called by either the prosecution 
or the defence, without the consent of either 
the prosccution or the defence, if in his 
opinion that course is necessary in the interests 
ot justice, but in order that injustice should 
not be done to accused, a judge should not 
call a witness in a criminal trial after the case 
for the defence is closed, except in a case 
where a matter arises ex wmproviso, which no 
human ingenuity can foresce, on the part of 
prisoner.—R. v. Harris, [1927] 2 K. 33. 587; 
06 L. J. K. B. 1069; 137 L. T. 586; Y1 
J.P. 152; 43 7. I. R. 7713; 28 Cox, C C. 
432; 20 Or. App. Rep. 86, C. C. A. 

.{nnotation .—Distd. Rh. v. Liddle (192), 21 Cr. App. Rep. & 

2731b. —-— Where defence of alibi raised.) -R. 
v. LIDDLE (1028), 21 Cr. App. Rep. 8, C. C. A. 











2746. Add. Annotation :—Mentd. Royal Exchange | 


Assce. v. Hope, [1928] Ch. 179. 
2810. wlddl. Cotateon: 1 Chit. 852 


ase 

2828. Add. Annotation: —Apld. RK. 
(1927), 20 Cr. App. Rep. 92. 

2839a. Reference to fact that photographs of 
accused shown to witnesses.|—(1l) Counsel 
for the prosccution should not employ as 
part ot his case the fact that certain witnesses 
have been shown a photograph of prisoner, 


Vv. 


PART VII. SECT. 7, SUB-SECT. 6. -C. | 
| 


sc. Lif ct of cross cramunaton of 
party’s aon untness 5 Where a partly 
Is allowed to cross-examine bis own 
witness, the effect of that cross 





Vt. 704. 


| 


Baggott | 


consideration, in passing sentence 
ageruvating circumstances disclosed hy 
such evidence which may change the 
character of the offence Charged against 
the prisoner. —-R. vw. WHLePDaLF, ,1027] 
3 WwW. VN 49% Can. Crim. Cas. 


Vol. XIV.—Criminal Law. Cases 2730—2879a. 


even if the showing of the photograph was 
perfectly proper. 

(2) Where ao police witness has been asked 
by prisoner “ where did I stay on the night 
of the alleged crime?” &, in his answer, 
has launched a series of fresh charges against 
the accused, rolating to his stay at that 
place, but based on mere suspicion & not 
included in the indictment or referred to in 
the depositions, an irregularity has occurred 
which goes to the root. of a conviction «& 
necessitates that it should be quashed. 

(3) Where a successful applt. has a previous 
unexpired sentence to serve, the ct. will 
generally order that the time that has elapsed 
between the notice & the determination of 
the appeal which has succeeded shall count 
towards the complotion of tho earlier sentence, 
even though there has been no appheation 
by applt. to that effect.— R. v. Hastam (1025), 
184 L. T. 158; 28 Oox, (. C. 105; 10 Cr. 
App. Rep. 59, C. C. A. 

trnotation — 4s to (1) Refd. R.e. Daily Minor, £2 p. smith, 
(L927) 1K. B15. 
2839b. Second trial— Reference to quashed con- 
viction.]—-(1) On an allegation of breaking & 
entering the jury must be direct ed on the issue 
of breaking. 

(2) When a trial has been sct aside on wv 
venirc de novo the conviction quashed should 
not be mentioned to the jury at the second 
Sag v. LLOYD (1924), 18 Cr. App. Rep. 

2, C. C. A. 


2839c. Overstatements.| R.v. Driscotn & Row- 
LAND» (1928), 20 Cr. App. Kep. 161, (2 0. A. 


2862. Add. Annotallons: Mentd. R. av Harris, 
[1927] 2 K. 3B. 56873 R. e. Jaddle (1928), 21 
Cr. App. Rep. J. 


2867. Add. Annotations: Refd. R. vw. Harris, 
[1027] 2 K. B. 587; KR. 2c. Liddle (1928), 21 
('r. App. Rep. 3. 


2879a. -——- — —— .]—On a plea of guilty (1) there 
must be legal proof of any previous con- 
victions givep in evidence, & (2) no deposi- 
tion of a witness, absent through illness, 
should be put in if all the statutory require- 
ments in such a case ha e not been fulfilled. 


ki. ] Rr Me DONALD, [1927] 
App D.110. 8. AF. 

Whether attendance 
procurable under subpena.)—G. war 
indicted for incest. S., a daughter of 
accused, who had made a deposition 


to | 


(et aa = sare ag 


exaniunation niust be tu discredit that | 
witness altogether & not merely to | 
got rid of part of his testiznony, & 
hence that witness’s evidence must be 
excluded altogether. In the case of a 
witness for the prosecution, this means, 
6O far as it supports the case fur the 
prosecution, for obviously the defence 
is entitled to rely on so much of his 
evidence as Ffupports their case.—L. 
vw. MoKBUL Kuan (1928), I. L. R. 56 
Calc. 145.—IND. 


PART VII. SECT. 7, SUB-SECT. 6.—D. 


se. After close of case for prosecutun— 
Witness called to supply omission in 
evidence.J—K. v. Hepworrn, {1928} 
App. D. 265. 5S. AF. 


J 

| 

sf. Afler pia of qully Tuking evi- | 
dence of complainant —For purpose of 
decuiing sentence.|— While it is wathin 
the power of the Judge, after a plea 
of guilty has boen entered & before 
sentence is passed, to hear the evidence 
of the complainant in order to assist 
bim in deciding on the proper sentence, 
he must avoid the danger of giving 


3 : 
62; 22 Sash. L. R. 148. —CAN. 


PART VII. SECT. 7, SUB-SECT. 7. 3. 


2816 il. ~-- — .J- Tho duty ofa 
Public Prosecutor is to represent, not 
the police, but the Crown, & this duty 
should be discharged fairly & fearlessly 
& with a full sense of the responsibility 
attaching to the position. In a capital 
caxe the duty of the Crown is to placc 
before the ct. al] materials irrespective 
of the question as to whether they 
exculpate accused or incriminate bin. 
—Kcvsa SuBupnti v. KR. (1928), £. L. Wt. 
8 Pat. 289.— IND. 


PART VII. eect 7, SUB-SECT. 7.— 


- (®). 

h i. - Held: the more fact 
that acc used did not have the assistance 
of a legal adviser did not show that he 
had uot had a full opportunm y for 
cross-examination, a8 ho was present 
when tho deposition was taken & 
made no request for time or delay — 
H. v. MCDONALD, [1927] App. UD. 110.— 


. AF. 
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— 


cn ce A are 


at potty sessions in which she swore 
that accused had committed the 
alleged offence, was called as w witness 
at the trial, & failed to appear, having 
gone into the Irtwh Fico State. Her 
doposition was read to the jury, who 
having heard the accused's ¢ vidence, 
convicted hun of the offence charged 
—Held;: tho conviction should — be 
quashed, ag it had not been shown that 
the attendance of the witnes , whose 
deposition had been put in evidence, 
could not have been yrocured by 
sorvice on hor of a wit of subpa na 
under the Irish kice State Act, 1921.— 
It. v. Grecimuart, [1925] N. 27.- IR. 

pik, -—  - Watness dungeroualy Ul — 
Use of.Jj—-Under Cilmes Act, 1900, 
4 406, only 50 much of a deposition 
tendered in ovidence should be read 
to the jury as iy relovant & propertiv 
aduussible in evidence.—M. vo. GiLovi! 
(1923), 3. R.N.S. W. 482; 45 N.S. W. 
W. N. 148.—AUS. 

sp. Proof of absence.J}—Cariih ity 1 
R. (1926), 48 Can. Crun. Caz 10%, 
Q. R. 42 K. B. 449,—CAN. 


Cases 2879a—3129b. ENGLISH AND EMmprre Digest SuPPLEMENT. 


—R. v. Finney (1924), 18 Cr. A Re 
41,C0.0. A. sil 7 


2895a. S. P. R. v. Hunt (1847), 2 Oox, C. OC. 261. 


2986a. Defence of alibi—Should be raised at 
earliest possible moment.|—R. »v. JoNnzEsS 
(1928), 21 Cr. App. Rep. 27, C. C. A. 

2988a. ——— Should not refer to probable con- 
sequences of verdict of guilty in murder trial.] 
—R. ve FRAMPTON (1928), 21 Cr. App. Rep. 
17, 0. C. A. 

2995a. ——- eam ly the ct. is of opinion that there 
is no case against accused, it ought to be 
withdrawn from the jury. “RR. v. HASLAM 
(1926), 19 Or. App. Rep. 163, 0. ©. A. 


3007a. -J—(1) On o trial for larceny as a 
bailee there must be a direction on the point 
W henner the conversion was fraudulent or 
not. 
(2) An accused, person must be asked 
whether he wishes to give evidence on oath 
or call witnesses.—-R. v. Moorp (1924), 18 
Cr. App. Rep. 29, 0. O. A. 





3008. Add. Annotation :—Distd. BR. v. Villars 
(1927), 20 Cr. App. Rep. 150. 
8009. Add. Annotation :—Folld. R. v. Villars 


(1927), 20 Cr. App. Rep. 150. 


3010a. Should give evidence from witness box.]— 
A deft. is entitled under Criminal Evidence 
Act, 1898 (c. 36), to give his evidence from 
the ‘witness box. The ct. in ordering other- 
wise must exercise a judicial disc: :tion.—R. v. 
SymMonps (1924), 18 Cr. App. Rep. 100, 


8011a. ——.]—A deft. witness may in a proper 
case be asked in cross-examination whether 
he imputes va pele motives to the wit- 
nesses against bim.—R. v. WITSON (1924), 
18 Cr. App. Rep. 108, C. O. A. 


3051. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 1384 L. T. 632. 


8056. Add. Annotations :—Refd. R. v. Harris, 


[1927] 2 K. B. 587. Mentd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. 

8060. Add. Annotation :—Refd. R. v. Harris, 
(1927] 2 K. B. 587. 

8063. Add. Annotation :—Refd. R. v. Harris, 
([1927]2 K. B. 587. 

8065. Add. Annotation :—Refd. R. v. Harris, 


[1927] 2 K. B. 587. 


8090a. Accused writing & handing in signature.]-— 
Counsel for the prosecution is not entitled to 
a second speech against accused, because at 
the jury’s request the latter writes his signa- 
ture & hands it in.—R. v. Baaaortr (1927), 
20 Cr. App. Rep. 92, C. C. A. 


8120a. To assist undefended prisoner—To 
cross-examine.|—The ct. should assist an 
undefended prisoner in putting questions by 
way of cross-examination.—R. v. BARKER 
(1927), 20 Cr. App. Rep. 70, 0. C. A. 


3120b. ——— To inform prisoner of right to 
give evidence on oath.}—RH. v. VILLARs (1927), 
20 Cr. App. Rep. 150, ©. C. A. 


3122a. Does not include making disparaging 
suggestions.|— There ought not to be a 
suggestion from the judge that deft. on trial 
has previously appeared in a criminal ct.— 
R. v. MILLER (1926), 19 Cr. App. Rep. 84, 
C.C. A. 

3129a. ——..]—A direction must make it clear 
that the onus of ayes is on the piceectbee 
169, C.C. A. 


8129b. ——— J—(1) When the evidence on the 
facts is in direct conflict, the jury should be 
directed that, if they are in doubt which 











PART VII. SECT. 7, SUB-SECT. 8.~-B. 


Full cross-examination impossible 
throw h act of prosecution—Right to 

acquittal.|—QUEBKO LIQUOR COMMIB- 
SION v. GOULET oe ) (1929), 52 Can. 
Crim. Cas. 392.—C 


PART VII. SECT. 7, SUB-SECT. 8.-—-C. 

k i. -}~Where a person 18 
charged with atealing goods, & the 
fact that the goods were sold & 
delivered to him is proved in evidence, 
the case must not be allowed to go to 
the jury.—R. wv. Fiesn.t (1924), 42 
Gan. Crim. Cas. 150.—CAN 

st. Trial without jury—Defending 
counsel ae a ear Fidel sei that 
evidence for Or t.J—h. 
oe ak yt 11927) 31 la on. 679 


0; {1926} j 
WwW. W. R. 313 CAN. 


PART VII, SEOT. 7, SUB-SECT. 8.—D. 


3011 fii. as to previous con- 
viction.}——R. v. eat ae one) (1928), 
49 ae Orim. Cas. 129.— CA 

















ans pene tried 
Setiae on a com laint, each gave 
winence under minal Evidence 


Act, sna 8.1. In the opinion of the 

the evidence of neither 
Le no the other :—Hield : neither 
was entitled to cross-examine the 
other, such right of orosr-examination 
being limited the case where, jin 
the opinion of the judge, the ovidence 
given incriminated, or tended to incrimi- 
nate, the fellow panel. —GEMMELL & 
M‘FAYDEN t. MACHIVEN, {1928] S. C, 


(J.) 5.— SCOT 
PART VII. SECT. 7, SUB-SECT. 9.—A. 
3061 i. ——— Evidence omitted in- 


advertently.]—R. v. GREGOIRE (027) 
47 Can. Crim. Cas. 258; 6U O. L. 


k i. ———.]}—-Jield: it was incom- 
petent for the prosecutor to recall a 
witness after the case for the prosecn- 
tion had been closed; the only cir- 
ctuustances in which a witness might 
be recalled after the case had been 
closed being when this was done by 
the judge er proprio motu in order to 
clear up an ambiguity in the 
witness’s evidence. an NEILIE v. TI.M. 
ApDVOOATR, [1929] S. C. (J.) 50.—SCOT. 


PART VII. SECT. 7, SUB-SECT. 10.—B. 


fi. -+-Where it was objected 
that the A.-G. exercired the right of 
reply, although deft. had called no 
witnesses :-—~—-ZZeld > the A.-G. was not 
bound to sum up for the Crown on the 
conclusion of the evidence of the 
prosecution, but had the right of 
reply.--R. vt. MCLACHLAN (1923), 56 
N.S. R. 413; 41 Can. Crim. Cas. 249.—- 





PART VII. SECT. 7, SUB-SECT. 11. 


h i. To decide whether evidence 
ad nissible. }—If evidence is tendered 
to prove the inadmissibility of evidence 
prind facie admissiblo, it. is the duty 
of the Judge to recelve & to decide the 
question of admissibility before the 
evidence is given in the hearing of the 
jury.—R. ve. TREANOR, R. v FLOOD, 
R. v. TREANOR, R. v. KELLY, [1924] 
my Ii Rn. 193.—IR. 


h ii. To decide whether witness 
by hia admission is accomplice.}—lt is 
for the judge, & Tat for the j Me 
decide on an admission by a wi 
whether he is or is not an aeconiplise = 
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Rh. v. Youna, (1923] 8S. A. 8. R. 35.— 
AUS. 





] ——.}]—Since it is com- 
cctant for a judge trying a criminal 
case with a jury to express his own 
opinions on the Gridenos. provided he 
makes it olear to them that they are 
the judges of the facts, including the 
iberaee eae of the witnesses, the fact 
that during the cross-examination of 
a witness the Judge interjected with- 
out qualification the remark, ‘‘ She 
is tellir the truth,” thereby in- 
vading the exclusive province of the 

in view of his full 
charge which left. 
them in no doubt that it was their 
exclusive duty to pass on the truth of 
the evidence, not to have brought 
about a miscarriage of justice within 
the Criminal Code, s. 1014 (c).—lKh. v. 
OLSON, errs 2 D. L. R. 300; 
Ww. W. 431; 651 Can. Crim. Cas. 
122 ; 33'S L. R. 321.—CAN. 

3122 i. Function of judge—Includes 
asking leading questi - suggesting 
to counsel to waive their rights to address 
jury.J}—R. v. ae Se ad ee 44 Can. 
cane Cas. 109 446.— 


pnag ii. —— Does not include asking 
quest tons.}~-A judge is not 
perstieay put leading questions to 
@ witness, the aerate to which are 
calculated to prejudice ace: —R. 
: re iatialaras mit 26] App. D. 276.— 


PART VII. SECT. 7, SUB-SECT. 12.—A, 


3129 i. Direction asto onus of f.}+—~ 
v. Korommsgyc (Man.), [1926] 2 
WW. R. 126; 46 Can. Crim. Oas. 35.— 


3129¢. 


31338a. ——- —— 


Annotation :—Generally, Refd. R. v. Walters (1927), 
Cr. App. Rep. 69. 


3133 iv. 
in summing up to a jury in a criminal 


Vol. XIV.—Criminal Law. 


Cases 3129b—3156b. 


version of the facts to accept, they should | 3145a. ——.}—A judge in summing up is bound 


acquit. 

bservations on (2) the granting of bail 
by the trial judge, & on (3) the relation of his 
opinion of the verdict to the appeal.—R. v. 
DAVIDSON (1927), 20 Cr. App. Rep. 66, C. C. A. 


-]—A summing up must make it clear 
to the jury, especially where there is con- 
flicting evidence, that the onus of proof is on 
the prosecution.—R. v. Rees (1928), 21 Cr. 
App. Rep. 35, C. CO. A. 

- ~-+-While a judge is 
entitled to express his view of any evidence, 
he ought not to “ invite ” the jury to make a 
definite finding: any expression of his own 
views ought to be accompanied by a direction | 
that the right of deciding on the facts is 
solely theirs.—R. v. MASON (1924), 18 Cr. 
App. Rep. 181, 0. C. A. 











] 
8136a. Avoidance of unhappy expressions suggest- | 


ing guilt of accused.]—(1) In a direction 
upon the evidence of children of tender 
years, there must be a clear warning about 
the nature of such evidence. | 

(2) It is wrong to invite a jury to con- 
sider whether deft. is ‘‘ the sort of person ”’ 
likely to commit the offence charged.—lK. 
v. MARSHALL (1925), 18 Cr. App. Rep. 164,- 
C.C. A. | 








3136b. Abandoned counts not to be referred to. | 


(1) A summing-up must not call attention | 
to counts that have been abandoned. 
(2) On an indictment for obtaining by | 
false pretences representations which did not | 
lead to delivery of the property must be 
carefully distinguished from those which did. | 
(3) In dealing with intent to defraud the 
possibility of mistake should be considered 
in directing the jury.- -R. v. GREEN (1U30), 
22 Cr. App. Rep. 46, ©. C. A. 


3137a. Where identity of accused in {ssue.]- - 


(1) When the issue is identity of accused, 
especial care is needed in the charge to the 
jury ; there ought to be a direction to them | 
on his silence, if & when he hears a prejudicial 
statement. 
(2) After notice of appeal, supplementary ' 
grounds should only be presented tu the ct., : 
if they disclose new matter.—RH. v. PORTER | 
(1927), 20 Ur. App. Rep. 55, CO. O. A. | 
20 





J—A judge, 





8146a. 


3156b. 


jury should point out the unportance 
of the distinction between evidence of 


to put deft.’s case to the jury. A mere 
expressicn of the view of the judge is not 
sufficient to dispense with the duty of putting 
the case for the defence to the jurv.—RK. v. 
rie le (1924), 18 Cr. App. Rep. 74, 


8146. Add. Annotations:- Folld. R. v. Thorpe 


(1925), 183 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 163. 
——-.]—Where a prisoner is charged 
with murder, & there is evidence on which 
a& verdict of manslaughter could be found, 
it is the duty of the judo to leave to the jury 
the question whether the crime committed 
has or has not been reduced to manslaughter, 
even though that defence has not been rained 
& even though that defence is inconsistent 
with the defence actually raised; but a 
judge should not leave the question of man- 
slaughter to the jury, where there is no evi- 
dence upon which such a verdict could be 
based.—R. v. THORPE (1025), 133 L. T. 05; 
89 J. P. 143; 41 T. L. KR. 468; 69 Sol. Jo. 
525; 28 Cox, C. (. 4; 18 Cr. App. Rep. 189, 
C. C. A. 





3151a. Must warn jury against accepting mere 


suggestion by prosecution in cross-examina- 
tlon—No evidence in support.|—The jury 
must be warned ayainst the acceptance of 
a mere suggestion by the Crown in cross- 
examination unsupported by evidence on a 
material point.—R. v. ALEXANDER (102-4). 
18 Cr. App. Rep. 189, C. C. A. 


3156a. Indictment alleging several offences —Cases 


must be clearly distinguished.|—When an 
indictment alleges specific offences on dis- 
tinct dates the jury should be watned to deal 
with cach occasion separatcly, & not to 
permit inadequate evidence in the one to 
supplement inadequate evidence in the 
other.—R. v. Ross (1924), 18 Cr. App. Rep. 
141, U. C. A. 


——.J—Where an indictment for 
indecent assault contains w number of counts, 
each count charging a separate assault on a 
different person, the jury should be directed 
not to return a genvral verdict but to return 
a verdict on each count, & they should also 
be waroed to draw a caroful distinction 
between the evidence on each count & the 





satisfactory, though it was desirable 
that such refercnecs to the Ct. of 


case, is entitled to comment strongly 
on the facts.—R. v. SUTHERLAND, 
{1927} App. D. 88.—S. AF. 


g (p. 297) i. —— Where jury dis- 
agree.|—-A direction which amounted 
to no more than telling the jury that 
it waa the duty of the minority not to 
allow any wilful or obstinate adherence 
to their own view to prevent them from 
giving full consideration to the view 
of the majority :—Hfeld: not a mis- 
direction.—R. vr. OLHOLM & McCPHER- 
SON, [1925] V. L. R. 377; 47 A. L. T. 
10; 31 Argus L. R. 228.—AUS. 


g (p. 298) i. —-— Distinction between 
evidence of facts & expert opinions. )— 
Where there is not only no direct 
testimony of eye-witnesses that an 
alleged criminal act was committed, 
but there is tho direct testimony of an 
eye-witness called by the Crown that 
the act had not been committed, & the 
Crown relics on a chain of circum- 
stantial evidence in which the opinions 
of scientific witnesses are referred to as 
an important link, the charge to the 


| 
| 
| 
i 
| 


scientific opimion & evidence of actual 
maternal facts & bufficintly mound 
the Jury that such opinions were not 
testimony a8 to facts, & should 
specifically direct that the circum. 
stances proven 48 actual objective 
facts must not only be consistent with 
the guilt of accused but must also be 
inconsistent with any reasonable hypo- 
thesis which would leave him innocent. 
--h. v. Histor, [1925] 1 W. W. R. 
887; 43 Can. Crim. Cas. 384.—-CAN. 

ai. Statements as to powers 
of Court of Criminal <Appeal.J—A 
judge in his charge to the Jury made 
statements to the effcct fhat ‘Ju the 
Ct. of Criminal Appeal, in the cvent 
of your finding a verdict of cuilty, 
risoner’s counsel is entitled to bave 
he whole matter reviewed,” & ‘* When 
@ caso goes to the Ct. of Crnninal 
Appeal the patural bent of the minds 
is to give piisoner the benctit of the 
doubt ” :—Held: the = stalemsents, 
taken in their proper context, did not 
amount tion of such a 
character as to render the trial un- 
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| 











Criminal Appeal should not be mado,— 
AG. o. MURRAY, [19286] 1. WR. 266.— 
i ° 
aii. — - Rteadiuag passages from 
| law reports J—-Though roadie passages 
fromm law Teports is, as a rule, undesu- 
able, it is not a misdirection. —h. ¢. 
Nea Tin Gyr (1926), J. 2. 2. 4 ian, 
488.— IND. 


a hii. - --- - -- deefercence to optnion 
in tert book.|- (tasirmegular & onproper 
for the presiding judge tu his suming 
up to the jury in @ crituinal trial to 


refer to an opinion espresy doin a fext- 
bovk, even though another passage 
in the same book has bean put to w& 
witness during the eoutse of the trial— 
It. o. MOPOKENG, [1925] App. D.182.— 
S. AF. 


PART VII. SECT. 7, SUB-SECT. 12.-- B. 


3152 1. Need not gu into every detail 
of evrulence.}—lt. v. Boak (B.C.) (9929) 
44 Can. Crim. Cas. 225.—CAN, 

3152 fi. ~E—-DELIBLE ¥. Ke (Qe, 
(1929), 51 Can. Crim. Cas. Qube CAN. 





Cases 3156b—3172a. FEXNGLISH AND Empire Dicrest SUPPLEMENT. 


evidence on every other count & not to supple- 
ment tke evidence on any particular count 
by looking at the evidence as a whole.—R. 
v. BAILEY, [1924] 2 K. B. 200; 931. J. K. B. 
989; 132 L. T. 349; 88 J. P. 72; 27 Cox, 
C. C. 692: 18 Cr. App. Rep. 42,0 OC. A. 

-{nnotation : —Apld. RK. rv. Southern (1929), 142 L. T. 383. 

3156c. ——.}-If counts for fraudulent 
conversion & for obtaining by false pretences 
are left to the jury, they must be directed on 
each offence.—R. v. MACLENNAN (1925), 19 
Cr. App. Rep. 37, C. C. A 

3156d. --_- —-—- Indictment containing count for 
conspiracy.|—(1) Where several prisoners are 
tried together upon an indictment containing 
counts for various offences against them 
individually & also a gencral count for con- 
spiracy against them all, great care should 
be taken in directing the jury to keep the 
issues clear & to explain the relation of each 
count to the gencral count for conspiracy. 
In such a case it is a misdirection for the 
judge to tell the jury: ‘‘ You must take the 
case a3 a whole & not in bits.”’ 

(2) Observations on the practice of charg- 
ing a specific crime & adding a charge of 
conspiracy to commit that crime.—R. v. 
LuBenra (1926), 135 L. T, 414; 90 J. P. 183; 
- om C. OC. 264; 19 Cr. App. Rep. 133, 


3156e. -]—(1) In cross-examination of a 
person accused of a sexual offence, questions 
should not be asked tending t« show that he 
is a person likely to commit the offence 
alleged. 

(2) If separate charges are included in an 
indictment, the jury should be carefully 
cautioned against allowing one to corroborate 
the other.—R. v. COULMAN (1927), 20 Cr. 
App. Rep. 106, C. C. A. 


3156f. - — .} (1) A prisoner was charged 
with two distinct sexual offences, one against 
a young boy, & the other against a girl aged 
five. The charges were included in one 
indictment. & were tried together. In his 
summing-up the judge referred first to the 
evidence relating to one offence, & subse- 
quently to the evidence relating to the other, 
but he did not warn the jury that they must 
be careful to distinguish the evidence relating 
to one offence from the evidence relating to 
the other, & that they must not. supplement 
the evidence in regard tu one of the offences 
by louking at the evidence as a whole, nor 
were the jury directed to find separate 
verdicts on each charge: —Held: the con- 
Viction must be quashed. 

_(2) With regard to the offence against the 
girl, corroboration was required by Children 
Act, 1908 (c. 67), s. 30, & there was evidence 
which might be regarded as corroboration 
of her story. The judge, in his summing-up. 
referred to this evidence, but made no 
reference either to the statute or to the 
necessity for corroboration in this case :— 
Held: though the mere omission to refer to 
the statute would not in itself be a ground for 











31728 i. Whore unsuorn statement d ! 
evidence on oath of witness in conflict.| | 
When a witness whom the party calling | 
him in altlowed to treat as hostile | it 
admits mahing or is proved to have | witness’ credit 
made @ previous statement inconsistent prejudicial 
with his present testimony said party 
may be permitted to crow-examine 


hunt upon that statement: 
use which anay be made before the 
Jury of the statement is @ linuted one ; 
can be po used only to impeach th 
& thus remove any 
effect which his present , ) 
testimony might otherwise have on | constitutes a misdirection which may 
the case of said party, but not as / be held to have occasioned a sub- 


quashing the conviction, yet since neither the 
statute nor the necessity fur corroboration 
had been brought to the attention of the 
jury, the conviction must be quashed on 
that ground also. 
(8) Where corroboration is not required 
by statute but only as a rule of practice, the 
jury should be directed in regard to corro- 
boration in the terms laid down in &. v. 
Cratchley, 9 Cr. App. Rep. 235. 
(4) Qu. : whether the evidence of a young 
child can be admitted unsworn under 
Children Act, 1908 (c. 67), s. 30, unless the 
judge has affirmatively satisfied himself, in 
the presence of the accused & jury, that the 
child possesses a degree of intelligence 
sufficient to justify the reception of its 
evidence & understands the duty of speaking 
the truth.—R. v. SourTHERN (1929), 142 
L. T. 383; 22 Cr. App. Rep. 6, C. C. A. 

3157. For “second trial before same jury—Clear 
direction essential—-Same defendant ” read 
«< Second trial—Before same jury—Clear direc- 
tion essential—Same defendant.”’ 

3157a. |—A jury trying a second or 
other charge against accused should be 
warned to disregard the evidence in the 
previous trial.—R. v. LEE (1927), 20 Cr. 
App. Rep. 68, C. O. A. 











$158. For “ —— Different defendants ”’ read 
‘¢$____. —___. -_-_. Different defendants.’’ 

3158a. ——— First trial set aside on venire de novo 
—Reference to first conviction.}—R.  v. 


Lioyp, No. 2839b, ante. 

3165a. arte Fear When prisoners are tried 
together, the direction to the jury must care- 
fully discriminate between the respective cases. 

(2) In Prevention of Crime Act, 1908 

(c. 59), 5. 10 (4), ‘‘ seven days ’’’ means seven 
clear days.—R. v. DEAN (1924), 18 Cr. App. 
Rep. 21, C. O. A. 

3165b. —— Counts for other offences in- 
cluded.]}—When two persons are jointly in- 
dicted for conspiracy, & also, in other counts, 
for other offences, it is wrong to lead the 
jury to believe that unless both are con- 
victed. neither may be convicted on one of 
the other counts.—R. v. TayLor (1924), 18 
Cr. App. Rep. 153, C. C. A. 


3165c. —— -—When several accused arc 
jointly charged with knowingly receiving 
stolen property, there must be a carcful 
ruling about the possession of cach.—R. v. 
PECKHAM (THE YOUNGER) (1927), 20 Cr. App. 
Rep. 72, C. C. A. 

3165d. ——~— ——--.]—-A charge to a jury trying 
co-defts. must carefully distinguish between 
the cases of each.—R. v. MACDONALD (1928), 
21 Cr. App. Rep. 33, C. C. A. 

3165e. -]—In charging the jury the 
judge must distinctly put the defence of cach 
prisoner to them.—R. v. Brooks (1929), 21 
Cr. App. Rep. 112, C. ©. A. 

$172a. Where unsworn statement & evidence on 
oath of witness in conflict..—-R. v. Harris 
(1927), 20 Cr. App. Rep. 144, C. ©. A. 

















but the evidence of the allegations of fact 
contuined in the statement. There- 
ture the duty develven upon the trial 
judge, in summing up, to make the 
limitation of such use clear to the 
jury; & his failure to mahe it clear 
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3174a. ———.]}—On a trial for murder the defence 
of manslaughter onght not to be withdrawn 
from the jury where there is evidence to 
support it.—R. v. Bai (1924), 18 Cr. App. 


Rep. 149, G. C. A. 


3178. Add. Annotation :—Consd. R. v. Thorpe 


(1925), 1383 L. T. 95. 
(1925), 133 L. T. 95. 


38179. Add. Annotation :—Consd. R. v. ae 


3179a. ——-———-.}—R. v. Tuorreg, No. 3146a, ante. 

3179b. ——— Where defence of manslaughter 
raised.]—R. v. Haun, No. 8338a, post. 

8180. After this case add ‘' See, also, Nos. 5933- 


5938, post.’ 
3180a. ——— 





App. Rep. 65, C. C. A. 
3180b. 
No. 3136b, ante. 


3180c. Direction as to breaking & entering— 
Defence of bona fide claim of right.|-—A 
defence of breaking & entering under a bond 
fide claim of right must be definitely put & 
explained to the jury, & the issue of felonious 
intent must be distinctly raised.—R. 


CurTIss (1925), 18 Cr. 


C. C. A. 


3180d. Direction as to larceny by trick-——-Facts 
pointing to false pretences.|—On the trial of 
an indictment for larceny by a trick, the 
essential elements of that offence should be 
explained to the jury, & if the facts of the 
case point to an obtaininy by false pretences, 
the difference between the 
must be made clear to them in view of a 


stantial wrong or nuscarTiuge. He or. 
FrRaNcISs & BARBER, [1920] 3 2. L. 2. 
593; 2 W. W. RR. 10435 > 51 Can. Crin, 
. 8433 238. L. BR. O17. CAN, 

3177 1. —— Where difince of man- 
slaughter a not rarsed.) Where, on a 
trial for murder, there is no evidence 
which would justify the pury in finding 
a verdict of manslaughter, there is no 
duty on the judge to Jeave to the jury 
that defenee.-- RR. ov. Bunerss & 
McKEnzrk, (1928) 2 D. L. R. 694; 
11028] 1 W. W. BR. 633; 49 Can. Crim. 
Clas. 243; 39 B.C. R492. CAN. 

sa. Incorrect statement as to effect of 
vimdence.] —~Where in his suinming up 
to the jury in a criminal case the trial 
Judge made a statement of the evidence 
which was not exactly correct, the fact 
that there was sufficient evidence apart 
from that with respect to which the 
mistake occurred to justify the verdict 
of guilty does not justify tbe ct., 
on appeal, from disregarding the mis- 
take under the Code, s. 1014 (3), if 
it is impossible for it to say that the 
jury ‘‘ must ’’ have reached the same 
conclusion regardess of the mistake.— 
R. v. BRAND (Alta,), [1929} 1 DP. L R 
815; 51 Can. Crim. Cas. 46; 24 Alta. 
L.H.5;3 [1928] 3 W. W. R. 641.—CAN. 

3180 i. Direction as to intent to de- 
fraud—Charge of obtaining by Jalsc 
pretences.|—A jury sbowd, in cascs 
under Crimes Act, 1915, 5. 181 (a), be 
told that an intent to defraud is an 
essential element of the offence, unless 
in the exceptional cases where the 
intent Is necessanly fnavelwed on the 
false statements made.— Ti. ». O'SUL- 
LIVAN, (1925) Io. 514: 44% 
A.L.T.3; 31 Argus dL. R. 263.~— AUS. 


PART VII. SECT. 7, SUB-SECT. 12.—C. 
bi, —— ———- ————.. - lh. v. BRaYDEN 


; -}—On an indictment for obtain- 
ing by false pretences, the jury must be 
charged that intent to defraud is of the essence 
of the offence.—R. v». Marck (1928), 21 Cr. 


Possibility of mistake. | 


Vol. XIV.—Criminal Law. 


C.C. A. 





3261. Add. 


Cases 3174a—3828. 


ossible verdict of guilty of the latter.— 
i. vw. Fisner (1926), 19 Cr. App. Rep. 166, 


3180e. Direction as to larceny by bailee —Defence 
! of sale on credit.|—-R. v. Warp (102%), 20 
Cr. App. Rep. 167, C. C. A. 

| 3180f. Obtaining by false pretences 
tinguish representations. | 
31360b, ante. 

3185. Add. Annotation : - Refd. Godman v. ‘limes 
Publishing Co., [1926] 2 K. B. 273. 

3207. del. Adotution : 
(1929), 142 L. T. 883. 

Annotation: 
[1926] A. C. 482. 

8272. Add. Annotation: —Refd. Broome v. Agar 
(1928), 138 L. T. 698. 

3283a. ——— -—~--.]—R. v. ABRAHAMS & GERSTEIN 


Duty to dis- 
Roe. Gngen, No, 


Mentd. hk. or. Southern 


Refd. Nadan wv. JR, 


(1928), 20 Cr. App. Rep. 183, C. C. A. 


Ror. Groen, | 3288. Add. 


Annotation ¢ 


As fo (38) Refd. Bisher 


ev Oldham Corpn., | L980) 2K. Be 36t. 


3318a. ——- 


| 
v. | 140, C. ©, 
App. Rep. 174, | 3318b. --- - — 
| of an 


two olfences | 3323. Add. 


KK. 765; 1b 


(N. B.), 11926) 4 WD. Jy 


Cun Cigm. Cas) 306 —-CAN, 
b ii. ---- -— - o|) BIGAOULTU 
te R, (1927) 1 DD. E.R. bdtT 3 11927) 


S.C. RR. 1425 47 Can. Crim. Cas. 271.-— 
CAN. 

se. T'o crpress hia own ate.) Tn 
suunning up the gudge is entitled to 
express bis own view. - COULTER & 
TRLUFERAR vu. Lt. (1926), 29 W. AS da de. 
40. ~AUS. 

sd. To read definitians of law from 
cases dt tertbooks } - LEBLANC ow OR, 
(1927), 49 Can. Crum. Cas. 207; Q. RB. 
42K WB. 503.—CAN,. 
PART VII. SECT. 7, SUB-SECT.14. B. 

3217 ii. )--Prim@ face any 
complete separation of the Jury dunns 
a trial in a capital case WHI make the 
verdiet bad, but where the separaflon 
occurs through inadvertence, & the 
result of the trial has not boen Influenced 
by what has oceurred, the verdict 
ought to stand —R. ». WALTERs, [1926] 
1D. L. R. 501: 45 Can. Crim. Can. 77 , 
o8 N.S. 1k 306, --CAN, 


PART VII. SECT. 7, SUB-SECT. 15.-——A. 
ol. ——- Hvidence ruled mnodmissivle 
after it has been cnven., }---R. 0. TREANOR, 
Rh. r+. Firoop, R. vr. TREANOR, Ht. v, 
KuLyy, {1924} 2 1. R. 193.— IR. 


PART VII. SECT. 7, SUB-SECT. 15.-- B. 

k i. }-Wherie evidence 
given before a judge in a_eriminal 
tual was exbibited in a trial de nore 
beforea succeeding Judge*--//eld such 
procedure was irregular, & consent of 
accused did not cure the nmiezuluity. 
UMAR HaJ ir eo. kK. (1922), b. LR. Ab 
Mad 117.-- IND. 


PART VII. SECT. 7, SUB-SECT. 16.— A. 
3270 villi. ——-.} -In a criminal 
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two persons with certain offences 
another,” if one is acquitted the other may 
sometimes but not always be convicted. - 
Rov. Kpwarps (1924), 18 Cr. App. Rep. 
A. 


ete ess) | ee eee Ee ee, Se me 


| 
| 


~+—-Where an indictment charges 
‘with one 


-.] Where in separate counts 


indictment a man Ww a woman are 
charged with incest, & there are separave 
trials of each count, the conviction of tho 
man is good although the woman is acquitted. 
--R. v. Gordon (1025), 133 L. TT. T8h 3 
J.P. 1563 414 T.. R. 611 3 28 Cox, OC. 413 
19 Cr. App. Rep. 20, C. C. A. 

Annotation : 
(Lo27]) PL 3b. 


rab] 


Mentd. ‘The Favernes, 


trial, with the help of a yury, a judge is 
not obliged to accept an absurd 
verdict, cither as a verdict of guilty or 
as @ verdict of not guilty. Tt ia no 
part of a judge’s duty to accept & 
interpret for himself a verdict of an 
uminfteliigable character, when tho 
mombers of tho jury ara thera & can 


“ive & pLloper verdlet.- HaAsip ALi 
Hanon ov WING-EMPRnOK (1929), 
IJ, hk. 57 Ca... 61. IND. 


3275 villi. -—— 3s —. ]-~-On an indiot- 
ment charging aceused with assault 
the Jury returned a verdict af * gullty 
of common agsault under provoce- 
tion "s- Held s the verdict was one of 
wiilty.-- 12 oo Brouan, (1926) N. ZA. 
L HR. 635 - N.Z. 


3281 iv. —- - .J Anindictment 
contained three separate counts, viz., 
rape, assault with intent to cammit 
rape, & indecent assault. The jury, 
although properly instructed, found 
the prisoner guilty without axsienin 
the verdict to any one or more of the 
suid counts; & the Judge pentenced 
the prisoner on tho assumption that the 
conviction was one for rape, On 
appeal :—-eld : while it was open to 
the et. to sustain the verdict on the 
least of the three counts & to reduce 
the sentence to one appropriate thereto, 
it was also open to the ct. to order 
» new trial: & that under all the 
Cireurnstances (he latter was the better 
courne to adopt. Bev Ros» (B. C.), 
(g2zgy aw. JE Geb; oY Can. Crim, 
Cay. ol. N. 


PART VII. SECT. 7, SUB-SECT. 16. 
D. (a). 


mi. - + —— Not where prose ution 
for lesser offence barred by lapse of tuine.| 

K. v. Hoskins (Alta.) (1990), %% 
Can, Crim. Cas. 365.—CAN. 


A 


Cases 3862a—-3644a. ENGLISH AND Empire Diaest SUPPLEMENT. 


3362a. Indictment for shooting with intent to 
murder—Verdict of assault.}—On an indict- 
ment for shooting with intent to murder or 
to cause grievous bodily harm, prisoner 
cannot be convicted of common assault.— 
R. v. Sroxes (1925), 134 L. T. 479; 28 Cox, 
C. C. 140; 19 Cr. App. Rep. 71, C. 0. A. 


3866. Add. <Annotation:—Refd. KR. v. Stokes 
(1925), 134 L. T. 479. 

8388. Add. Annotution:—-Apld. RK. v. Friend 
(19380), 22 Cr. App. Rep. 130. 

83889. Add. Annotation :—Apld. KR. v. Friend 


(1930), 22 Cr. App. Rep. 130. 


3389a. ——— Of fruit-- Verdict of larceny at common 
Jaw.}—On an indictment for stealing under 
Larceny Act, 1861 (c. 96), s. 36, larceny at 
common law cannot be found: hence the 
direction to the jury must make it clear that 
fruit, etc., the subject of the charge, was 
growing & had nut been severed at the 
material time.—h. v. FRIEND (1930), 22 Cr. 
App. Rep. 130, C. C. A. 


3391a. ——— By trick—-Verdict of false pretences— 
Indictment charging larceny by trick & false 
pretences alternatively—Indictment for false 
pretences wrong in substance.|—-R. v. 
HuGuHEs, No. 2219 a, ante. 


3894. Add. Annotation :—Refd. R. Stokes 


(1925), 184 L. T. 479. 

8398a. ——— Duty of jury to find.]—R. v. LLoyp 
(1927), 20 Cr. App. Rep. 139, O. O. A. 

3407. For ‘‘ Second indictment to be tried—Right 
of prosecution to trial by another jury,’’ read 
‘“‘Second indictment to be tried—Whether 
trial by another jury.’’ 

3407a. -}—It cannot be laid down as a 
general rule that a jury which has acquitted 
deft. on one indictment should not try him 
on another, but it must depend on the 
circumstances of each case; when it occurs 
they must be warned that the evidence in the 
two cases is not cumulative.—R. v. KLEIN 
(1926), 19 Cr. App. Rep. 161, C. C. A. 

8413. Add. Annotation :—Refd. Hobbs v. Tinling, 


v. 








ee v. Nottingham Journal, [1929] 2 
me 3 ig 
3424. Add. Annotation :--Refd. R. v. Thorpe 


(1925), 133 L. T. 95. 

8495. Add. Annotation :—Mentd. Broome v. Agar 
(1928), 188 L. T. 698. 

8526. Add. Annotation :—-Generally, Refd. R. vu. 
Southern (1929), 142 L. T. 383.” 

3588. Add. Annotation :—Consd. R. v. Herttord- 
shire JJ., Ez p. Larsen (1925), 89 J. P. 205. 


Part VIII.—Special Pleas. 


3567. Add. Annotation :—Refd. Nadan v. R., [1926] | 3644a. Acquittal for absence of jurisdiction.]— 


A. C. 482. 


R. v. WALLACE (1928), 166 L. T. Jo. 339. 


rr nr reenter 





PART VII. Sper. 7, SUB-SECT. 16.— 








3348 v. Effect of verdict. }— 
Held: the finding was to be regarded 
as an acquittal on the charge of murder, 
& Code of Criminal Procodure, 8. 439 (4), 
aber pet the High Ct. from havin 

urisdiction upon revision to convic 
on that c 6.—KIsHAN SINGH vw, 
pie ALOE): 55 e R. Ind. App. 390.— 


n (p. 320). Read now * 3362ai.”’ 

o (p. 320) Read now “ 3362a fi.” 

3371 v. ——— ——.}—-N.. v. O’ BRIEN 
(1926), 50 Oan. Crim. Cas. 369; 60 
N, Ss. R. 17.—CAN. 

3871 vi, —-— —-—.]— On a triul for 
rupe upon G., the latter swore to 
occurrences which, if true, proved the 
crime charged, & was corroborated. 
The jury after retiring announced 
that they were not inclined to bring in 
a verdict of guilty, adding that if the 
charge were indecent assault it would 
be different. They were informed by 
the trial judge that it was rape or 
nothing. They then brought in a 
verdict of guilty:—Held: on the 
evidence there was nothing upon which 
to base a charve of a lesser offence, & 
deft.’s appeal must bo dismissed.——li. 
v. O'BRIEN, (1929) 1 J). L. R. 266: 50 
oan Criin. Car. 369 > 60 N. s. R, 17. = 


t (p. 323) L Indictment for robbery— 


Verdict of receiving stolen property.\— | 


A verdict of receiving stolen property 
well knowing it to have been stolen is 
not competent on an indictment for 
robbery.—R. ©. PAPIAH (19239), 50 
N. Il. R. 19.--S. AF. 


PART VII. SECT. 7, SUB-SECT. 16. —G. 
3411 ili. ——-.}/—-R. v. Warrers, No. 

3317 Li, ante. 

PART VII. SECT. 7, SUB-SECT. 16.—K, 
gi. Meaning of ** new frial.’’}— 





ES EN I A 


Where by statute provision is made 
in the case of a jury d ing for a 
new trial, there is meant by the words 
** new jury ” a jury entirely composed 
of new or frosh jurymen to the exclu- 
sion of all the jurymen who formed the 
first jury.—R. v. WonG O. Sana, [1924] 
3W.W.R.453 34 B.C. R. 8.—CAN. 


PART VII. SECT. 7, SUB-SECT. 17.—F. 

se. Omission of essential elcment of 
erune —Conviction invalid.}—R. v. ING 
Yick Ine (1924), 43 Can. Crim. Cas. 
392.—-CAN. 


PART VII. SECT. 7, SUB-SECT. 17.—G. 


3536 ii. in prisoner’s absence.) 
—Ileld; the ot. was not functus 
oficio.—R. v. Hucuns (1924), 35 
B. Cc. ht. 55,—CAN. 

3536 iil. - «lifter removal of con- 
viction by certiorari.}—h. v. KNarp 
(1925), 44 Can. Cmm. Cas. 338.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 


gi. -+—-Where a person has 
been charged with two affences arising 
oo” oe ee oe rar ara ry ages ee & a 
Pleads guilty to one o © charges. is 
convicted & fined, & then pleads guilty 
to the other charge, the previous con- 
viction & penalty cannot be pleaded 
as a» bar to punishment for the otber 
offence.—-R. v. GEIGER, (1923) 3 W. W. 
R. 763; 41 Can. Crim. Cas. 185; 17 
Sask, L. R. 412.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 3.—A. 

















3567 iv. «A. was rose- 
cuted for selling liquor iWegally & 
convicted. Based oh the same facts 


® second prosecutor was brought for 
keeping liquor for sale. A. pleaded 
autrefois convict. :—Held : a good plea. 
-—-QUEBEO LiQuoR COMMISSION v. 
Dvusors, [1924] 2 D. L. R. 861; 42 
Can. Crim. Cas. 65.—CAN. 

3567_—sv. -}—Reep & 
ROBERTS (alias MOLEAN) v. R. (1926), 
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i a ee eee 





47 Can. Crim. Cas. 142; Q. R. 42 K. B. 


35.—CAN. 
3567 vi, ——— ———.}—YEOK KUK v. 
R. (1928), I. L. Rh. 6 Ran. 386.—-IND. 
8567 vii. ——- ~——— Offences under 
different statutes. |-—- Re WILNEFF (N.5.), 
{1928] 4 D. L. BR. 869; 50 Can, Crim. 
Cas. 196.—CAN. 


8567 villi. —— ——.}-—R. v. Tra- 
CHUK, R. v. KOLyk (No. 2), [1929] 
2W. W. R. 418; 51 Can. Crim. Cas, 


404; 38 Man. b. R. 238.—-CAN. 


PART VIIl. SECT. 1, SUB-SECT. 8.——B. 


a i. Indictment for occasioning bodily 
harm— Previous itial for murder. }— 
After being aca ted on a trial for 
murder accused were charged with 
assault & battery occasioning actual 
bodily harm to the man whom they 
had been acquitted of murdering. 
They pleaded autrefuis acquit :— Held : 
the plea of autrefors acquit furnished no 
answer to the charge in question.— 
R. v. GossELIN, & GOSSELIN (Man.), 
11928) 1 W. W. RR. 134; 50 Can. Crim. 
Cas. 287.—CAN. 


PART VIII. SECT. 1, SUB-SECT.3.—D. 


bi. —— Previous acquittal for as- 
saulting constable while discharging 
another duty.}—A mere variation in 
the nature of the duty, which the 
officer is alleged to have been engaged 
in, cannot be considered as a varia- 
tion in the nature of the offence charged 
against aocused.-RK. v. DIAMOND, 
11924) 3 D. L. R. 359; 2 W. W. R 
621; 20 Alta. L. R. 419.— CAN. 

sm. Prosecution under Customs Act, 
R. S. C., 1906 (ce. 48), 8. 215——Previous 
conviction u Customs Act, R. S. C., 
1906 (c. 48), 8. 185.1—R. v. Sacco 
(Ont.), (1926) 3 D. L. R. 771: 46 
Can. Crim. Cas. 243.—CAN. 

so. Offences under Lot 
Act.j— op. was wi the 
breach of Lottery & Gaming Act, 1917, 
s. 39, & the complaint was dismissed 


& Gaming 
th 


Vol. XIV.—Criminal Law. 





3647a. Contradictory endorsement on indict- 
ment.}—An indictment against applt. for rape 
was endorsed by the grand jury: ‘No true 
bill for rape. A true bill for indecent assault 
(aggravated), but no indictment for indecent 
assault was put before the grand jury. 
Applt., having been convicted, appealed, & 
the conviction was quashed on the grounds | 
that there was no true bill for rape & that 
there was no indictment for indecent assault. 
On the same facts applt. was afterwards 


Cases 3647a—3801b. 


indicted for indecent assault, & he pleaded 
autrefois acquit but was convicted :—Held - 
although the first conviction had been recorded 
on the first indictment, applt. was never in 
peril on that self-contradictory document, & 
the plea of autrefois acquit failed, & the second 
conviction must be affirmed.—R. v. KITCHING 
(1929), 45 T. L. R. 634; 21 Or. App. Rep. 
144; 28 Cox, (. C. O71, O. C. A. 


8650. Add. Annotation :—As to (1) Consd. Pointon 


v. Cox (1926), 136 L. T. 506. 


Part X.—lInformations. 


3665. Citations :—For ‘17 W. BR. 567°" read 
“47 W. RB. 567.” 
3718. Add. Annotation :—Refd. R. v. Evening 


News, Ex p. Hobbs, [1925] 2 K. B. 158. 
3751a. By constables to extort money.)—Held : 
there being bond fide instructions to the con- 


stables to watch appct., on which they had 
acted without unduly harrassing him, & 
there being no evidence of any conspiracy 
on the part of the constables, no criminal 
information could be granted.— Ha p. WOLFF 
(1863), 28 J. P. 23. 


Part Xll.—Evidence and Proof. 


3790a. ——— Identification of handwriting.)—R. 
v. MCCARTNEY & HANSEN (1928), 20 Cr. App. 
Rep. 179, C. C. A. 

792a. .J—R. v. TAYLOR, WEAVER & DONOVAN 

(1928), 21 Cr. App. Rep. 20, 0. C. A. 

3801. Add. Annotation :—Consd. R. v. Daily 
Mirror, Ez p. Smith, [1927] 1 K. B. 845. 
8801a. -}+-(1) It is permissible for a 
police officer who is in doubt upon the 
question who shall be arrested for a particular 
offence to show a photograph to persons in 

order to obtain information or a clue. 

(2) It is, however, not permissible for a 
police officer to show beforehand to persons 
who are afterwards to be called as identifying 
witnesses photographs of those persons 

whom they are about to be asked to identify. 











—a 





evidence of a document. Lat«cr resp 
was charged under s. 63 with being the 
occupier of a tobacconist shop which 
was used for the purpose of the 
occupier betting with porsons resurt- 
ing thereto. Resp. pleaded auérefuis 
acquit :—Held: as the two offences 
were substantially different, this plea 
did not avail.—ALLCHURCH v. BERLS- 
FORD, (1928) S. A. 8S. R. 450.—AUS. 


66; 


Annotutions —A+to (1) Refd. Roe. Dall 
{1927} 1 K. 3. 4%. 
Ir p. smith, 11927) 1 K. B.845. 
(1925), 19 Cr. App. Ltep. 42. 


3801b. 


ed 


owing to the rejection of secondary | journed | —Re KR. v. VichEnK, dte RR. or. | 
Fry, (1929) 3 Ob. L. kt. 76 
Crim. Cas. 409; 640 L. Rv1. 


PART X. SECT. 


sf. Offence charged under repealed 
Act.) -—h. v. CHEW DEB, 
‘ RD 49 Can. Crim. Cas. 
332; 39 B. C. R. 559.—CAN. 


PART X. SECT. 2, SUB-SECT. 1. 


(3) Where photographs are used for the 
purpose of obtaining information a series of 
photographs, & not merely one or two, ought 
to be shown to the person who is expected 
to give the required information.—R. »v. 
Dwyer, ht. v. Ferauson, [1025] 2 Ik. B. 
799; 905 TJ. K. B. 109; 1382 LT. 361; 80 
J.P. 27; 41 T L. R. 186; 27 Cox, GC. C, 
697; 18 Cr. App. Rep. 145, 0. C. A. 

Mireror, Joy p.Similth, 
18 tv (2) Consd, ft. ». Daily Mirror, 
Refd. I. vo. Wainwright 


——- But may be shown before arrest. | 
—A prosccutor identitied a photograph as 
that of a prisoner whom the police subse- 
quently arrested. After arrest prigoncr was 
picked out by the prosecutor from a number 





ane 


45 Can. Orlin. Cas. 328; 
43.—CAN, 

3786 ili. —-—.J-—GNANSHYAM SINGH 
ov. R. (1927), L. L. R. 6 Pat. 627.—IND. 

$791 i. Circumstantial evidence—Ex- 
cluscon of other causcs.}--It is not 
admiscible to convict a porson on 
circumstantial evidence if such evi- 
dence can he interpret d to give any 
other explanation than the aveused 
Tyuko (1924), 





on tn ere eee 


37 B. © R. 





meee 





Q, SL Can 
—CAN. 

1. 

[1928] 1 


sp. Prosecution under Prohilntion 
Act (P. E. I.), 8. 52—Prernroua acqvittal 
am | apcgeny Ai under Excise Act, R. 8. (., 
1927, s. 181—Farlure of ea aa v, 
FITZPATRICK (P. E. 1.), (192914 D. L. R. 
95; 52 Can. Crim. Cas. 119.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 4. 


pi, ——.}~-Unless it can be said on 
the facts of the particular case that 
there been an adjudication on the 
merite, the rmission of the ct. to 
withdraw a charge is not equivalent to 
a dismi which can be pleaded in 
bar of subsequent pre v. 
Somers (B. C.), {1929] 3 D. L. R. 772 ; 
2 W. W. R. 36 51 Can. Crim. Cas. 


356.—CAN. 
ar. No conviction—Proceedings 


{i 
6; 


ad: 


Inland revenue officer— 
capacily.|—Since only 
inland revenue officers can lay an 
information for an offence under E. xcine 
Act, such an information must state 
that the person laying the information 
is an injand revenue officer.— It. v. 
WITSIFEWIcz (Man.), (1928] 2 W. W. Kh. 
; 49 Can. Crim. Cas. 330. —CAN. 


PART XII. SECT. 1. 


3786 ia, ——-.J — Evidence i- nol 
admissible of the actions of dogs while 
engaged in tracking down # pC rol 
accused of @ crime, even though the 
owner of the dogs testifics ay to their 
character & training & their fitness for 
men.~R. v. WHITE, [1926] 3 
1; [1926] 2 W. W. It. 481; 
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o i, 
Statement of 


trac 
D. L. 


ee 


| 
| person’s guilt.—-R. v. 
| 
| 


42 Can. Crim. Cas. 147.—--CAN. 
ai. S PP. Gaunsv. H. (1926), 7 Eb 
7 Lah. 561.—IND. 





b 1. -_— Roe Dwi Rio 
(1926), 46 Can. Crim. Cab 133, 59 
O. L. R. 249 — CAN. 

sg. Commercial diuununts Whin 


admuted.} On 8 charge of theft from 
railway cars, documents, such ag 
shipping bills, car chechers’ recorda, 
ete., not made by the accused & of 
which he had no knowledge, have 
no probative valuc jer ae; &, thereforo, 
should not be admitted as evidence 
against the accused where it is not 
shown that the persons who made thein 
are dewl.—ht. v. Durg (Sask.), [192] 
1D. L. R. 152; 50 Can. Crim. ( a4. 
246; [1928] 3 W. W. R. 550. —CAN. 


Cases 3801b—3948a. ENGLISH AND Empire DicEest SUPPLEMENT. 


of men in a room :—Held: there was no 
ground for complaint against the method of 
identification.—R. v. MELANY (1924), 18 


Cr. App. eps 2,0. C. A. 
Annotation :—Refd. lt. v. Dwycr, R. v. Ferguson, [1925] 
4. K. B. 799. 
3801c. —— --+-R. v. Dwyer, R. v. 








FERGUSON, No. 3801a, ante. 


3810. Add. Annolations:—Folld. R. v. Berg, 
Britt, Carré & TLummies (1927), 20 Cr. App. 
Rep. 38. Refd. R. v. Chesshire, Lucas & 
Bottom (1927), 20 Cr. App. Rep 47. 
Mentd. Statham v. Statham, [1929] P. 131. 


3817a. -}—The prosecution is not en- 
titled to put in police photographs for the 
purpose of identification as part of the 
evidence in chief. Where identification has 
been obtained by means of such photographs, 
the facts of such identification ought not to 
be given in evidence.—R. v. WAINWRIGHT 
(1925), 19 Cr. App. Rep. 52, C. C. A. 

3820a. —-—— Reference to meritorious discharge 
from army.j—A mere reference to a meri- 
torious discharge from the army by an un- 
defended prisoner in a statement handed to 
the ct. of trial docs not necessarily expose 
him to cross-examination on his character 
generally, though it may do so on his carecr 
in the army. Such a statement should be 
looked through in his interest & nothing read 
to the jury of the Jegal consequences of 
which he is not aware.—It. v. PARKER (1924), 
18 Cr. App. Rep. 14, C. C. A. 

3820b. Evidence suggesting normal respecta- 
bility.}—(1) Questions inviting a witness to 
make suggestions should not ke put in cross- 
examination, especially when they may have 
the effect of inducing a prisoner to make an 
attack on the prosecution, which will let in 
evidence otherwise inadmissible. 

(2) A defending counsel should refrain 
from putting questions to prisoner giving 
evidence which suggest normal respectability, 
but which fall just short of giving evidence 











of good character.—R. v BALDWIN (1925), 
133 L. T. 191; 89 J. P. 116; 69 Sol. Jo. 
429; 28 Cox, C. C. 17; 18 Cr. App. Rep. 
175, C. C. A. 

Annotation :— Asto (1) Refd. R. v. Coulson (1927), 20 Cr. App. 

Rep. 106. 

3820c. -.]—‘' Good character’’ of accused 
within Criminal Evidence Act, 1898 (c. 36), 
s. 1 (f) (ii), means not only general good 
character, but any claim to good character 
incidentally put forward by accused.-— 
R. v. WALKER (1927), 20 Cr. App. Rep. 31, 
C.C. A. 

3827. Add. Annotations :—Consd. R. v. Noble 
(1928), 20 Cr. App. Rep. 191. Mentd. R. v. 
Harris, [1927] 2 K. B. 587. 


88384. Add. Annotation :—Refd. R. v. Noble (1928), 
20 Cr. App. Rep. 191. 

3834a. S. P. R. v. NOBLE (1928), 20 Cr. App. Rep. 
191, C. CG. A. 

3835. Add. Annotation :—Refd. 
(1926), 134 L. T. 632. 
3850a. Cross-examination of witness for de- 
fence constituting attack on character of 
accused.|— Questions must not be put in 
cross-examination to a witness called for the 
defence in such a way as to have the effect 
of constituting an attack on the character of 
the accused, when that is not in issue, even 
though the object of such questions may be 
to attack the credit of the witness & not the 
character of the accused.-—-R. v. McCralG 


T. L. R. 215; 28 Cox, C. OC. 109; 19 Or. App. 
Rep. 68, C. C. A. 

3855a. .]—A reference in evidence to accused’s 
previous conviction may become relevant by 
the nature of the cross-examination.— ht. v. 
LESTER (1927), 20 Cr. App. Rep. 25, C. C. A. 

3924. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1026] 2 K. B. 273. 

3943a. .]—-On an indictment for embezzlc- 
ment evidence that, on a serics of occasions 





R. v. Dunkley 











PART XII. SECT. 2. 


2807 iv. - ~~. J-- Finger- 
print unpressions of aceused, com- 
pulsorlly taken before his committal 
to gaol, aro adinissible in evidence 
mralnst hini~-R. o. MANGcoLp, [1926] 
App. D. 440.—S8, AF. 


vi. Reference by magistrate to 
crhibils.j}--A magistrate at ai trial 
was called to prove the identifications 
of accused in gaol & the methods 
adopted. Instead of stating the details 
& results, witness roferred to docu- 
ments, described as evhibits, in which 
he stated hia ovidence was to be 
found. The documents were put on 
the record as his ovidence :—Held : 
the attempt to record evidence in this 
manner was not onlv contrary to law, 
but. violated the first principles of 
evidence, & must be entirely ignored.— 





LAL Stinaud vv. Lt. (1924), I. L. R. 5 
Lah. 390 --- IND. 
3814 ii. ——-— ——-.]}--27eld: nota 


ground far allowing accused's appeal 
against his conviction.—R,. . BAGLEY 
(B. C.), [1926] 3 D. L. R. 7173) (1926) 
2 W. W. 'R. 513; 46 Can. Crim. Cas. 
257.—CAN,. 

3814 iii. ——- -—- —.] —lt. v. HARRISON 
(B. C.), (192813 D. Le. BR. 224: (1928) 
1 W. W. R, 973; 49 Can. Crim. Cas. 
356. CAN, 


PART XII. SECT. 3, SUB-SECT. 1.— A. 
3835 i. (‘onsfined to general reputation 
What amounts to.J—Evideuce — of 

gencral repute does not mean the 

placing of a heterogeneous mass of 


| mnoro or less gencral statements by 
any witness who can be produced to 
niLy Something on hearsay or ot herw ine 
& label it ** general repute.”” A man’s 
general repute is just as much a fact 
as any other fact which can be proved 
by a witness, & the witness should be 
asked questions to show that he is ina 
position to know what the general 
reputation of the accused is, & as to 
when & in what circumstances he has 
heard the character of accused din- 
cussed, —EMPEROR vr. Kam LA (1929), 
I. 2. 51 All. 663.—IND. 


PART XII. SECT. 3, SUB-SECT. 1.—B. 
3848 vii. .]—Evidence cannot 
be given on a prosecution to prove that 
the accused is a bad character, or has a 
propensity to commit criminal acts of 
similar nature to the offence charged.— 
TAYLOR tv. K., 22 Tas. L. R. 22.—AUS. 
s i. -}—The fact that a 
person has on a previous occasion 
cen bound over may be stated & 
Peover as one of the grounds on which 
ho witnesses to gencral repute believe 
the accused to be a habitual offender. 
—K.v. KumMeEraA (1928), I. L. R. 51 All. 
275.— IND. 
sa. What is evtdence of bad character 
— Not statements by witness as to 
disposition d- demeanour of prisoner A 
prisoner’s sister.J—A.-G. vv. O'LEARY, 
{1926) I. Wt. 445.— IR. 


PART XII. SECT. 4, SUB-SECT. 2.—-A. 
li,.——— ———.]—-R. 

(N. S.), [1926] 4 D. L. R. 753; 

Can. Crim. Cas. 156.—CAN, 
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vw. BRISTOL 
; 46 


PART XII. sigs Goce 2.-- 
- (@). 

3920 iii. ——~-.)—-On a8 charge of 
theft evidence tending to show that 
accused has been gwilty of criminal 
acts, other than that upon which he 
has been charged, is inadmissible, & 
when allowed entitles accused fo a 
now triai.—T. v. MORRISON (1923), 33 
B.C. R. 2£4.—OAN. 

$923 ii. -}—Evidence of other 
similar acts done by accused is not 
admissible merely for the purpose of 
proving that accused by reason of his 
character or habits is likely to have 
committed the offence with which he 
Is charged, but it is odmissible if it is 
relevant in any other manner what- 
ever to the guilt of accused, & it is not 
necessary before evidence of other 
similar but unconnected acts can be 
admitted that the prosecution should 
first lay a foundation for such evidenco 
by ostabliuhing a primd facie case 
against accused, sufficicnt witbout the 
help of any such evidence to go to the 
jury.—R. v. COOPER, [1923] N. Z. L. R. 
1237: Gaz. L. KR. 528.—N.Z. 

$923 tii. — —.] —h. v. Dztwka (Ont), 
11928) 1 D. L. R. 828; 49 Can. Crim. 
Cus. 229. CAN. 


PART XII. aie 4, SUB-SECT. 2.— 





3943 ii, -—— -.)}—HTLn, Graw v. R. 
(1927), 1. L. R. 6 Ran. 6.— IND. 
3943 iii, - —~.]-—Evidence admitted 


to prove a system or course of conduct. 
gees us ev. R. (1927), 43 N. L. R. 
330.—-S. AF. 


before & after those mentioned 
indictment, precisely similar crrors [to those 
alleged against prisoner] had been made, & 
advantage taken of them, by him :—Held: 
admissible to explain motives & intentions.— 
R. v. RICHARDSON (1861), 2 F. & F. 313; 8 


Cox, C. C. 448. 


Annotations :—Consd. R. v. Stephens (1888), 88 L. T. 776. 


C.C. R. 328; R.v. Franc 
ao L. RR. 2C.C. R. 128; R. vo. Bond, (1906) 2 KB. 


Refd. R. v. Balls (1871), L. B. 


3971. Add. Annotation :—Refd. R. v. Berg, Britt, 
Carré & Lummies (1927) 20 Cr. App. Rep. 


38. 


3972. Add. Annotation :—~—Refd. Rh. v. 


(1925), 94 L. J. K. B. 791. 


3992. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 
4009. Add. Annotation :—Apld. R. 


(1925), 89 J. P. Jo. 721. 
4009a. 








PART XII. SECT. sy SUB-SECT. 2.—~ 
e G . 

3960 i. General rule.}]—Fvidence 
admitted to rebut a suggestion of 
accident or mistake.—-Harris v. FR. 
(1927), 48 N. L. R. 330.—S. AF. 


PART XII. ee Supe 2.— 


pi. ——— Disguise as revenue officer.) 
—QB. & others wero convicted of the 
murder of the captain of a boat 
containing a cargo of liquor intended 
to bo illegally delivered in the United 
States. It was proved that B. had 
bought a yachtman's cap with a white 
top & ornamented with gold braid in 
order to give himself the appearance 
of a rovenue Officer, & in cancert with 
the others had attacked the crew of 
the boat, under the pretence that he 
& his associates were officers of the law. 
Kvidence was offered by the Crown 
that B. on one occasion recently, & 
on another at a considerably carticr 
date, had employed similar equipment 
& precisely the same ruse for the 
purpose of deceiving & disarming the 
opposition of bootleggers while he took 
over their illegal possessions : —J7eld : 
such evidence was admissible as tend- 
ing to establish a practice.— BAKER vt. 
R., Sowasn v. K., (1926) 1 D. L. Rh. 
115: (1926) S. Cc. R. 92; 45 Can. 
Crim. Cas. 19.—CAN. 


PART XII. SECT. 4, SUB-SECT. 2.— 
B. (h) iv. 

k i. Indecent assault inwolving 
murder on another child.}—In reaching 
@ conclusion on a charge of indecent 
assault, involving murder, upon a 
little girl:—Held: the jury were 
neither bound, nor entitled, to shut 
their eyes to what they might consider 
to have been proved under a cha 
of indecent assault upon another little 
girl. in view of the close association in 
time, character, & circumstances of 
the incidents alleged with regard to 
the two obarges.—H.M. ADVOCATE v. 
BickerstaFF, {1926} S 


PART XII. SECT. 4, SUB-SECT. 2. -- 
B. (h) viii. 





4052 xiv. -—- ——.]~A _ person 


--+In a charge of unlawful 
carnal knowledge of a girl under sixteen years 
of age, evidence independent of the girl's 
evidence may be given that the accused on a 
previous occasion indecently assaulted the 
same girl, & the fact that a considerable time 
has elapsed since the earlier act of indecency 
affects only the weight & not the admissibility 
of the evidence.—R. v. Hewitt (1925), 134 
L. T. 157; 903. P. 68; 42 T. L. R. 216; 28 
Cox, C. C. 101; 19 Cr. App. Rep. 64, C. C. A. ! 





a ad 
a 


C. (J.) 65.— | 
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4048. Add. Annotation :—Refd. R. v. Stuart. R. v. 
Leonard, R. v. Maples, 2. v. Tannen, R. v. 
Taylor (1927), 43 T. L. R. 715. 


4129a. Statement by wife --In absence of husband. | 
- -~A statement by deft.’s wife to third persons 
is not evidence against deft. on his trial of 
the facts therein contained, but may ~ 
given in evidence with his remarks on them 
when it is repeated to him.—-R. 1. FINDEN 
(1926), 19 Cr. App. Rep 144, CU. C. A. 


4129b. Statement by co-defendant—In answer 
to questions by police.|—-(1) A statement 
relative to a pending charge, obtained in 
the course of a question addressed by a police 
officer to a person under arrest on that charge, 
is not a voluntary statement. 

(2) Such a statement is not evidence 
against a vo-deft., but if the jury have been 
adequately warned on that point the ct. will 
not interfere on the ground of an ambiguous 
sentence in the summing up. -R. v. TURNER 
(1926), 19 Cr. App. Rep. 17], 0. C. A. 

| 4189. Add. Citalion :—27 Cox, C. C. 510. 


| 4194, Add. Annotations :—Distd. BR. 7. Whitehead, 
[1929} 1 K. B. 99. 


in the 


Bateman 


v. Hewitt 





accused of obtaining goods on false 
pretences from B. & S. was convicted 
on the two counts. The pretence con- 
sisted, in tho LB. case, of representations 
that accused was a bank officer, ata 
certain place, was low in clothes & was 
about to teako a holiday, & giving an 
assumed name; in the S. case, aecused 
wrote a letter with similar false stato- 
ments of his name & employment & 
stating that he desired to obtain 
porsonal requirements, as he was about 
to_be married. Subsequontly accused 
called & obtained goods at S.’s ware- 
house. Tho stutements as to tho 
holiday & the marriage were not proved 
to be untrue. Accused wrote a similar 
letter to M., but it was not shown that 
he obtained goods there. Accused 
albo obtulned credit from FF. The only 
false representation to FEF. was the 
giving of the false namo: ~ eld: 
evidence of the representations to AT, 
& F. was rightly admitted on the 
question of intent. Re.» KRLYNOLDS, 
{1927} 8. ALS. KR. 2@2¥. -AUS. 

4052 xv. - Semilar ercme 
abroad.j—In an indictment the charyes 
against accused were that, having 
conceived uw fraudulent scheme for 
obtaining money from the public in 
Scotland & elsewhcre by means of 
counterfeit drafts, he (a) on Sept. 21, 
1927, uttered in a bank in Dundee u 
forged document which purported to 
be « draft of a finance co. in New York, 
& (b) on Sept. 23, in the same bank 
pretended, by telephone from London, 
that the draft was genuine. The 
indictment furtber charged accused 
with pretending, in pursuance of the 
scheme, in an hotelin Brussels, in Oct., 
that a od document was a genuine 
draft of the same finance co. :— eld: 
while adinittedly the jucident in 
Belgium could not be made the subject 
of a substantive charge, that incident 
& the crime c were sufficiently 
closely connected to admit of evidence 
relating to that incident being used by 
the prosecution for the purpose of 
supporting the other charges. — 1i.M. 
ADVOCATE v. Josien, [1929] & «'. (Je) 
55.—SCOT. : 


PART XII. SECT. 4, SUB-SECT. 5.— A. 
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a 


Cases 3943a— 4199. 


Refd. R. ». Coulson 


4199. Add. Annotations :—Distd. R. vv. Whitehead, 
[1929] 1 K. B. 99. Refd. R. ». Coulson 
(1927), 20 Cr. App. Rep. 106. 


ee 


absence of fhusband.| -A statement 
made by the wife of accused was 
handed to him at his own request, & 
he admitted the signature was that of 
his wife, & made the remark. “ TI did 
not think she would lot mo down Hke 
thin. Anyhow, it [s not true Lo was 
sucked from... . 1 got testimontals 
from both places when Jf left’ :-- 
Held: anackhnowledgment of the truth 
of the statement ino whole or in) part 
night be Inferred, & the contonts of 
the statement were proporly submitted 
to the gury, the question of adinission 
or nat of the truth of the contents being 
left to them.--K. oo Griga, [1926] 
N.Z la HR. T5t.--N.Z. 


ti. - --.J—R. vo. Brown (Sask.), 
(1927) 4 9. Le. T7935) FIUe7] 3 
W.W. R335 9 49 Cun. Crim. Cas. 37. 
— CAN. 


PART XII. SECT. 4, SUB-SECT. 5. C. 


4147 i. ~ Should be creluded 
anlesa some evulence of admusson by 
aceused,) It 1 only when aecuded, 
by ‘Sword or canduct, action or 
demeanour,” has accepted what they 
contuin, & to the extent that he does 
bo, that statements made by other 
persons in his presence have any 
evidentiary value, --STERIN o. R., [1920] 
1b.L. RR. 143; 50 Can. Crim Cas. 
311; (1928) 8S. C. Rt. 554.—CAN.,. 


PART XII. SECT. 4, SUB-SECT. 5. E. 


4175 ii. »)-~Applt. A 
twenty-one others were convicted of 
faction tighting within Act 11, 1896 
In the course of the fight a nafive was 
stabbed é& subsequently dict At 
leust a quarter of an hour after he was 
wounded he stated that it was applt. 
who had wounded him. Tho magi-- 
trate admitted evidenco of — this 
statement as part of the rea geste &, 
in consequence thereof, rentenced 
appit. to 16 menths’ imprisonment 
with hard labour, none of the other 
accused receiving more than 6 months: 
~ffeld: the statement was not part of 
the rox yeate & was wrongly admitted. 
-Kawinaw BR. (1929), 50 NLL. 2. 
39.- S. AF. 


PART XII. SECT. 4, SUB-SECT. 6. 
4200 viii. ———.}—- On a charg 


——— ~~ 


B. 
of 


Cases 4216a—4308. 


4216a. 





47,0. 0. A. 
4222a. 





violate law & good order. 


(2) Letters, if found in such a house 
referring to unnatural practices, may be 
given in evidence against a person charged 


a ne Rt ee rN, 


incest there was evidence of prosecutrix 
having complained to her stepmother 
six net by aftor the alleged crime was 
committed, & further evidence of 
prosecutrix & her sister was allowed 
in that two days later she had com- 

lained to her sister of the crimo :— 

eld: evidence of the statements mado 
by prosecutrix to her sister eight days 

ter the occurrence when sho had had 
ample opportunity to complain before, 
was inadmissible, & by its admission a 
substantial wrong was done to accused, 
& there should be a new trial.—R. v. 








qa i. -——-.]— Upon appeal from 
a convietion for rape it was argued 
that evidence of a complaint, made 
by complainant to her husband many 
hours after the alleged offence, was 
improperly admitted, she having had 
eariier opportunities to complain to 
others, though not to her husband :— 
Aeld: it was for tho trial judge to 
decide whether the complaint was 
made in circumstances which rendered 
it properly adnissible—the material 
point was whether it was made on tho 
tirst reasonable i apelc og the 
judge found that would not have 
been reasonable for the woman to 
have complained to other porsons.-— 
R. v. HILL, [1928] 2 D. L. R. 7363 49 
Can. Crim. Cas. 161; 61 0. L. R. 645. 
—CAN. 

4209 vi. ——- ———.]——R. v. STONE- 
HOUSE & PASQUALE, Bia | 1D. 1L. R. 
506; [1928] 1 W. W. R. 1613: 49 Can. 
Crim. Cas. 122; 39 B. C. R. 279,.— 


PART XII. SECT. 4, SUB-SEOT. 7. 

4221 ili. ——.)-—It was objected that 
the trial Judge improperly recolved in 
evidence a book found in prisuner’s 
house, ontitled ‘“* Theses & Statutes of 
the Third (Commuuistic) International 
of Mosoow,”’ published in tho interests 
of un organisation with which prisoner 
had voted to amalgamate :—Zield: 
the evidence was admissiklo.—R. v. 
McLACHLAN (1923), 56 N. S. R. 413; 
41 Can. Crim. Cas. 249.—CAN, 

4232 i. Must be material—Churge of 
acts of gruss tindccency—Hvidence of 
possession of lewd pictures—<Admitted 
on general wsue.J—Upon e& charge of 
gross indecency, evidence that indecent 
photographs were found in accused’s 
possession is not admissible, unless 
there is some specific connection 
between the articles & tho participa- 
tion of accused in the crime.—R. v. 
Davis, [1925] App. D. 30.—S. AF, 


PART XII. SECT. 5, SUB-SECT. 1. 

li. Actual wares & not .substance 
of confession shotld be given.}-—The 
ct. ought to ascertain as far as possible 
the very words spoken by accused who 
is said to have confessed. There is 
no rule of law which preoludes the ct. 
from holding that a confession has been 
proved even in cases where the evidence 
gives the substance, though not the 
actual words of the statement made b 
accused, if the ct. believes that evi- 
denoe.-—-NuR Ati v. R. (1924), I. L. R. 
5 Lab. 140.—IND. 


——.]—On the trial of an indictment 
for corruptly giving or receiving a gift, a 
paper found on accused, which may refer 
to the bribery charged, is admissible in 
evidence against him.—R. v. OHESSHIRE, 
Lucas & Botrom (1927), 20 Cr. App. Rep. 


.]—(1) A disorderly house at common 
law is a house which is so conducted as to 
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with keeping such a house.—R. v. BERG, 
Britt, CARRE & Lummis (1927), 20 Cr. App. 
Rep. 38, C. C. A. 

4275a. ——- ——— 
R. v. TUTTLE, No. 2204a, ante. 

4279. Add. Annotation :—Apld. R. v. Tuttle (1929), 


Preliminary examination. |— 





140 L. T. 701. 


1 il. ———.}--It is not the law that 
the statement of accused must be 
rejected if not in his ipsissima verba, 
but it is a matter for consideration 
by the judge in arriving at his decision 
as to the admission or not of the state- 
ment.—A.-G. v. M‘'CaBE, [1927] I. R. 
129.—IR. 

d. Previous written statement incon- 
sistent with prisoner's evidence at 
trial.}—Held: admissible,—A.-G. v. 
Murray, (1926) 1. R. 266.—IR. 

se. Slatement inculpating co-prison- 
ers.}—Three applts. together with a 
wolnan were convicted of the crime 
of murder. After arrest the woman 
had made a atatement inculpating 
applts. under whose compulsion she 
said she had been acting :—/eld: tho 
statement was not a confession, & had 
been SL ETOUSHY, admitted in evidence 
against applts.— lt. +. CAMANE, [1925] 
App. D. 570.—S. AF. 

sf. Statement overheard in cells.)—At 
the trial of four persons, on charges 
including a charge of murder against 
three of the number, a police-officer, 
who had been on duty on the morning 
after the murder at the office in which 
two of the persons charged were bein 
detained, gave evidence. He depone 
that. prisoners were shouting to each 
other in the cells to see who was in. 
He was then asked by counsel for the 
Crown, *“‘ What did you hear?” :— 
Held: the question must be disallowed. 
—-H.M. ADVOCATE v. KEEN, [1926] 
Ss. Cc. (J.) 1.—SCOT. 

sg. What amounts to—Under 18917 
Act (c. 31), 8. 273.])—The test to be 
applied in de i whether a 
statement made by accused is a con- 
fession within 1917 Act (c. 31), 8s. 273 
is whether the acknowledgment of 
Soe on the part of the accused is such 

hat, if made in a ct. of law, it would 
have amounted to a plea of guilty. — 
ae BecyvEr, [1929} App. D. 167.— 


PART XII. SECT. 5, SUB-SECT. 2. 


oi, -——- -}—~Where a magistrate 
translated what he had written down 
to accused, who acknowle it to 
be correct & affixed his thumb im- 
prossion :—Held: the confession was 
admissible, any defects in the mode of 





record it being cured by Code of 
Criminal Prooed —R. v. 


ure, s. 583. 
ano DarT (1922), I. L. R. 45 AD. 166.— 


PART XII. SECT. 5, SUB-SECT. 3. 


t (p. 408) i. ———.}+-The evidence of 
a judgment debtor on an examination 
for discovery in aid of execution is 
admissible against him on a subsequent 
oriminal charge, unless he at the time 
objected to anawer on the ground that 
his answers might tend to incriminate 
him.—R. o. No7axi, (1926] 4 D. L. R. 
955; [1926] 3 W. W. R. 332; 46 
Can. Crim, Cas. 168 ; 37 B.C. R. 365.— 


ri. Subsequent charge of er- 
jury.}—At the preliminary ae of 
another charge, accused, who was in 
custody, was questioned by, the 
magistrate, when asking for an ourn- 
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4286. Add. Annotations :—Apld. 
(1929), 140 L. T. 701. 
(1924] 2 K. B. 194. 

4308. Add. Annotations :—Refd. 
[1926] A. C. 482. Mentd. Knowles v. R., 
[1980] A. C. 366. 


R. v. Tuttle 
Mentd. R. v. Smith, 


Nadan v. R., 


ment. He was not represented by 
counsel, & had not offered himself as a 
witness or becn sworn, & his answers 
were not taken down in writing. At 
the trial accused was questioned as to 
alleged admissions to the magistrate 
& he denied them. His denial was 
the subject of the perj charge :-— 
Held: the conviction for perjury 
should be quashed.—R. v. CIESLENSKI, 
{1924} 1 W. W. R. 82; 41 Can. Crim. 
Cas. 195.—CAN. 


PART XII. SECT. 5, SUB-SECT. 4. 


4303 x. .}~—Neither the fact 
that accused was not cautioned before 
making a statemont to a person in 
authority, nor the fact that it was made 
in answers to questions put by a police 
officer, is sufficient to render it in- 
adinissible in law, but they are cir- 
cumstances which the judge should 
consider in exercising his discretion to 
exclude or admit the statement.— 
kh. v. KOOTEN, [1926] 4 D. L. R. 771; 
[1926] 1 W. W. BR. 178; 46 Can. Crim. 
Cas. 159; 35 Man. L. R. 461.—CAN, 

4303 xi. ———.]—-Held: evidence as 
to a voluntary statement mado by 
prisoner to the police, after ey 
cautioned, was admissible, altho 
the effect of the statement was 
indicate the previous bad character 
of accused.—_-H.M. ADVOCATE ov. 





4303 xii. ———-.])— KR. v. HaGerup 
a? (1927), 48 Can. Crim. Cas. 95.— 


4303 xifi. ——-.]—Borssrav v. R. 
(1927), 49 Can. Crim. Cas. 222; Q. R. 
4 K. B. 105.—CAN. 


4303 xiv. Effect of retraction. }— 
A retracted confession is admissible 
in evidence, but should have no weight 
attached to it unless it is corroborated 
in matorial particulars, or the tribunal 
comes to the conclusion that the state- 
ment as a whole is a truthful statement. 
In either of those cases the retracted 
statement must be given full weight, 
& may be used against a co-accused.— 
SHEONARAIN SINGH v. R. (1928), 1. &. R. 
8 Pat. 262.—-IND. 
an admission or confession to the police, 
when they wore interrogating accused, a 
conviction on a summary trial will be 
set aside, unless it can be proved that 
accused made the admission or con- 
fession voluntarily.—R. v. Warp 
(1924), 41 Can. Crim. Cas. 418.—CAN,. 

b (p. 412) i, ——— Though not in 
accused’s native tongue—Confession read 
over & ate eee o. IWANCHUK 
(Alta.), {1929} 1 D. L. R. 279; 50 
Can. : 5.—CAN. 


4311 vi. -}+-A confession made 
to any person under the influence of 
a promise or threat held out by a person 
in authority, caloulated to induce the 
confeasion, is 











inadmissible, unless it 
be clearly proved to the satisfaction of 
the judge, whose duty it is to decide 
the quostion, that the promise or threat 
did not operate upon the mind of the 
accused, & that the confession was 
voluntary.—R. v. TREANOR, R. e. 





4817a. ——.|—The fact that an accused 
person makes a voluntary confession with- 
out a caution does not exclude its 
admissibility at the trial—R. v. PatrTison 
(1929), 21 Cr. App. Rep. 139, C. C. A. 


4351. Add. Annotation:—Refd. R. v. 
(1926), 19 Cr. App. Rep. 171. 


4851a. -/-R. v. Booxsr, No. 8793a, 
post. 

4351b. ——.J]—R. 
4129b, ante. 

4357a. ——— Form of statement.]—R. v. O’Dono- 
GHUE, No. 8266a, post. 

4526. Add. Annotation :—Consd. Minter v. Priest, 
{1929] 1 K. B. 655. 

4584. Add. Annotation :—Refd. Minter v. Priest, 
{1929] 1 K. B. 655. 

4588. Add. Annotation :—Refd. Broome v, Agar 
(1928), 138 L. T. 698. 

4600. Add. Annotations :—Mentd. Britannia Hy- 
gienic Laundry Co. v. Thornycroft (1925), 
i L. J. K. B. 858 ; The Paludina, [1925] P. 

4620. Add. Annotation :—-Refd. Shapiro v. La 
Morta (1923), 180 L. T. 622. 


Turner 

















v. TURNER, No. 


F.Loop, R. v. TREANOR, R. v. KELLY, 
[1924] 2 I. R. 193.—IR. 
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man detained on suspicion of murder, 
in reply to a question addressed by one 


Cases 4317a— 4698a. 


4645. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 l.. J. K. B. 586. 


4650. Add. Annotation :—Consd. Pointon v. Cox 
(1926), 136 1. T. 506. 


4659. Add. Citation :—1 Leach, 300, n. 


Add. Annolation :—~Refd. R. v. Elworthy 
(1867), 37 L. J. M. C. 3. 


4662a. -|] -A deft. is entitled to sew a 
written description of himself given by a 
police officer to his superior, with a view to 
cross-examining that office: on alleged dis- 
crepancies between the contents of that 
document & his sworn testimony.---R. v. 
CLARKE (1930), 22 Cr. App. Rep. 58, C. C. A. 

4692. In the cross-reference following this case, 
for ‘“‘ See Part XXIII., Sect. 1, sub-sect. 1, 
Q. (6), post,” read ‘*‘ See Part XXXIIL,, 
Sect. 1, sub-sect. 1, Q. (b), post.” 


4698a. —-—-- During hearing.} — (1) When one 

joint deft. pleads guilty to two larcenies, the 

summing-up must not assume against another 

only indicted in respect of one that he is 
implicated. 

(2) A witness who has been present at the 

proceedings before being called is not thereby 


ad 


c+] (p. 43 1) i. a -l—Where, 
on a charge of unlawfully wounding a 
certain person with intont to maim or 


4311 vil. —- - Made under influence 
of mental suggestion.|—lt. v. BOOHER 
(Alta.), [1928] 4 D. L. R. 795; (1928) 
3W. W. R. 203, 50 Can. Crim. Cas. 
271. CAN. 


PART XII. SECT. 5, SUB-SECT. 5. 


4326 i. Before accused rs in custody— 
Inquirves as lo offences may be — 
Answers admissible un evidence—Caution 
not necessary.3—R. v. Kooren, (1926) 
4D. L R. 771; [1926] 1 W. W. R. 
178; 46 Can. Crim. Cas. 159; 35 
Man. L. R. 461.—CAN. 


4326 ii. —- ~—.}-It 
is not the law that a stutemont must 
be excluded on the sole ground that 
either the statement was made in 
answer to questions put by a police 
officer to accused, or that it was made 
without a caution having been first 
administered. It is a matter for the 
judge to decide whether, in his dls- 
cretion, he will admit the statement or 
not, having regard to all the circum- 
stances, & observing the logal roqulre- 
ment that the statement shall be 
voluntary, though not necessarily 
voluntoered.—A.-G. v. M’CaBrg, [1927] 
I. R. 129.— IR. 

4326 iii. ) 
Where a statement made by accused, 
at the time suspected but not then 
arrested, to 4 police officer was freely 
& voluntarily made .—Held: the fact 
that such officcr failed to caution 
accused did not render the statement 
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inadimissible—-R v. Baruix, [1926] 
App. D. 459.—S. AF. 
4836 xvi. — -—-—.J—A 





statement made to the police by a 
boy, between eixteen & seventeen 
years of age, detained on suspicion of 
murder, not admitted, in view of the 
youth of acc » his abnormal 
physical & mental condition at the 
time he made the statement, a doubt 
as to the adequacy of the warnin 
given by the police, the fact that he ha 
not the benefit of the advice of a law- 
agent, & the fact that the statement 
had followed upon a@ conversation with 
in which questions put 
to accused had sume bearing on the 
subject-matter of the charge.—H.M. 
ADVOCATE ov. AITKEN, (1926) S. C. (J.) 
83.—S8COT. 
4336 xvii. ~}—A 
statement made to the police by a 


—S ewe 0 Oy 


police officer to another, not admitted, 
as prisoner might have thought that 
the question was addressed to him 
& his statement could not be regarded 
as voluntary.—H M. ADVOCATE v. 
Lirser, {1926] S. C. (J.) 88.—SOCOT. 
4336 xviii. -— —— Burden 
of establishing voluntary character of 
statement on Crown.)—R. v. BELLOS, 
[1927] 3 D. lL. R, 186; (1927) 8.C. R. 
258; 48 Can. Crim. Gas. 126.—C 





4336 xix. - —- —--- ——- -—-- low 
burden gpa sary -SANKEY vw. K., 
(1927) 4D. L. R. 245; [1927}) 8. C. BR. 
436; 48 Can. Crim. Cas. 97.—CAN. 


PART XII. SECT. 5, SUB-SECT. 6.—-A. 


4380 xili. --——.]—-Where the village 

anch told accused that the truth 
fad come out, & that he had better 
say what he kuew, & accused there- 
upon confessed his guilt. -f/eld: the 
confession was inadmissible in evidence 
--KUNJA SUBUDHI v. KR. (1928), J. L 
8 Pat.289. -IND. 


PART XII. aaa Bi oem 6.— 


qi. ——.}--A collecting & an assis- 
tant ‘‘pancharget’”’ are persous in 
authority within Evidence Act, s. 24, 
when they have taken an important 
part in the inquiry into the circum- 
stances of the commission of the 
offence.— R. v. GANESH CHANDRA 
et (1922), I. L. &. 50 Cate. 127. - 


PART XII. SECT. 6, SUB-SECT. 1. 


4540 iii. ——-.}—In a criminal prose- 
cution the charge against accused must 
be proved absolutely. If there is a 
reasonable doubt the conviction must 
be quashed.—R. v. DERBY (1921), 42 
Can. Crim. Cas. 152.—CAN. 

4540 iv. — -—.}-—R. v. Myers (Ont.) 
(1928), 50 Can. Crim. Cas. 350. -CAN. 

k i. }] Ror Briasi (Sask ) 
(1929), 52 Can. Crim. Cas. 110 CAN. 


PART XII. SECT. 6, SUB-SECT. 2. 


8 ee ea gi Cun 
o uor Ww, 0 ieee we ots 
(ont) (1999). 83 Can. Crim. Cas. 179. ~ 


s (p. 430) if. When drscharged.} 
Ree. SMira (Alta.) (1929), 52 Can. 
Crim. Cas. 193.—CAN. | 
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disable him, the Crown proves that the 
accused discharged a firearm in the 
direction of a crowd of persona & 
wounded the person named, it 
establishes its cage, & the onus thon 
shifts to the accused to satisfy the ot. 
that it was either an accident or that 
he did not intend to wound.— kh. ». 
SMARr, (1927) 3 W. W. RR. 7535) 49 
Can, Crim. Cas. 75; 23 Alta. L. lt. 
349. —CAN. 


PART XII. SECT. 6, SUB-SECT. 3.— B. 


4610 1. Sufficiency of proof—Question 
of fact for jury.}-—-The question of 
intent is for the jury & not for the 
Crown.—R. v. MCLACHLAN (1923), 56 
ae $.R.41%; 41 Can. Crim. Cas. 249.-——- 

48201. Whether sperral intent must 
be proved—in malwewua damage to 
property.}—lt. v. MASHARIGN, [1924] 
App )). 11.—S. AF, 


PART XII. SECT. 6, SUB-SECT. 4. A. 


sh. Admissibility nol affected by 
mean of procuring evidence.j—R. v, 
Priey (. BK. 2.) (4929), 52 Can. Crim, 
Cus, 166 —CAN. 


PART XII. SECT. 6, SUB-SECT. 4.-- C. 


sm. Matter for discretion of court.)—~ 
Act 31 of 1917, s. 256 (1), which makes 
provision for the taking of evidence 
on commission in criminal proceed |nygs, 
is permissive & confers on a supcorior 
ct. the discretion, whether, under the 
circumstances of any particular cage, 
it is in the interest of Justice to have 
the evidence of a witness taken on 
commission or not. Rh. wo. Levy, 1929] 
App. D. $12,—S. AF. 


PART XII. SECT. 12, SUB-SECT. 1. 





b i. Poluwemen or apotters - Sale 
of wtoxricaling Liquors | Rk. v. CAN- 
[1928] 


CILLA, [1928] 2D L. h. 783; 
1 W. W. R. 852, 90 Can. Crim. Cas. 
48; 37 Man. L lt. $3>.--CAN, 

ff i. -—-— Jnformer.J)—Harnis v. R. 
(1927), 48 N. L. RR. 330.-——S. AF. 


PART XII. SECT. Ps SUB-SECT. 2. — 


ee _ ee A Witness, in a 
criminal trial, though be be ue ured 


Cases 4693a—4818. 


disqualified from giving evidence.—R. v. 
Bricas (1930), 22 (Cr. App. Rep. 68, C. C. A. 

4705a. Duty of counsel—-To apply for leave to 
cross-examine as to character.] —- When 
counsel for the prosecution proposes to 
cross-examine prisoner on character, under 
Criminal Evidence Act, 1898 (c. 36), 8. 1(f), 
it is desirable that he should make an express 
application for leave to the judge before 
proceeding to that line of cross-examination, 
—R. v. MCLEAN (1926), 134 L. T. 640, 
» UC. A. 

4705b. ——— To refrain from cross-examining as to 
character.|}—R. v. DUNKLEY, No. 4734a, post. 

4711a. —-.]}—R. v. BALDWIN, No. 3820b, 
ante. 


4712. Add. Annotation :—Consd. 
(1925), 183 L. T. 191. 
4712a. Cross-examination tending to show 
accused likely to commit offence charged.]— 

I. v. COULMAN, No. 3156e, ante. 

4715. Add. Annotations :—Consd. Rh. 2. Pollinger 
(1930), 22 Cr. App. Rep. 75. Refd. R. v. 
Dunkley (1926), 134 LL. T. 682; R. v. McLean 
(1926), 134 L. T. 640. 

4716. Add. Annotation :—Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 

4733. Add. Annotation :—-Refd. RK. 
(1926), 134 L. T. 632. 

4734a. ~——~- Suggestion that witness deliberately 

committing perjury.]}—(1) To suggest that a 

witness fur the prosecution is dclibcratcly 

committing perjury because he believes that 
he has a grievance against prisoner is an 
imputation on the character of that witness 

within Criminal Evidence Act, 1898 (c. 36). 

s. 1 (ff), so a3 to render cross-examination of 

prisoner as tu character admissible. 

(2) Even where such a line of cross- 
examination is adinissible in law, counscl for 
the prosecution should refrain from adopting 
it, unless the circumstances are surh as to 
make it appear to be a positive duty on his 
part so to cross-examine.--- ht. v. DUNKLEY, 





R. v. Baldwin 





vw. Dunkley 
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[1927] 1 K. B 323; 96 L. J. K. B. 15; 134 
L. T. 6382; 90 J. P.75; 28 Cox, C.C. 1438; 
19 Cr. App. Rep. 78, C. C. A. 

4735. Add. Annotations :—Refd. R. v. Dunkley 
(1926), 134 L. T. 6382; R. v. McLean (1926), 
124 L. T. 640. 
4742. Add. Annotation :—Refd. 
(1926), 134 L. T. 632. 
4747. Add. Annotation :—Refd. R. v. Dunkley 
(1926), 184 L. T. 632. 

4748. Add. Annotations :—Refd. R. v. Dunkley 
(1926), 134 L. T. 632; R. v. McLean (1928), 
134 L. T. 640. 


R. v. Dunkley 


| 4749. Add. Annotation :—Refd. R. v. Dunkley 


(1926), 1384 L. T. 632. 


| 4750. Add. Annotation :—Refd. R. v. Dunkley 


(1926), 134 L. T. 632. 


4751a. -+-Statements by a defendant. in 
evidence which do not per se import ‘ im- 
putations ’’’ within Criminal Evidence Act, 
1898 (c. 36), 8s. 1 (f) (ii), may do so by 
reason of ‘‘the nature or conduct of the 
defence.”—-R. v. POLLINGER (1930), 22 
Cr. App. Rep. 75, C. C. A. 


4764a. —— Grievous bodily harm.]}—~Upon 
an indictment for inflicting grievous bodily 
harm, the wife of prisoner must not be called 
as a witness for the Crown.— R. v. Kina 
(1925), 19 Cr. App. Rep. 34, C. C. A. 

4770. Add. Annotation :—Refd. Statham v. Stat- 
ham, [1929] P. 131. 

4771a. —- ——.]—At' common law, on a 
charge against a husband of assaulting his 
wife, the wife is not only a competent but 
a compellable witness. -R. v. LaAPwortu 
(1980), 47 IT. L. R. 105 74 Sol. Jo. 785; 22 
Cr. App. Rep. 87, C. C. A. 

4800. Add. Annotation :~ -Distd. R. v. Lapworth 
(1930), 94 J. P. Jo. 679. 

4816a. — .] KR. v. Souruern, No. 3156f, 
ante, 

4818. Add. Annotations :—Consd. R. v. Bailey, 














testifying on his own behalf, while under 
cross-oxarmination may be ordered to 
write certain words dictated to him, & 
when accused 1s tho witness an efiect 
of such writing may be that a letter, 
otherwise unproved, is admitted im 
evidence against him. R.ovo Wurr- 
TAKER, [19214] 3 ID. Tt 6335; 2 
a OAN RR. 706; $2 Can. Crim. Cas. 162. 


gi. --- —- Breach of city bye-lauw.) 
—h. ve. Hart (1891), 20 O. R. 611.- 

4695 i. May be cross-ecamined.) — 
A.-G. «. Murray, [1926] I. RR. 286.— 


IR. 


PART XII. sal “es SUB-SECT. 2.— 
e e e 

4755 ii. —-— --- .] Two prisoners, 
tried together on one complaint, cach 
gave ovidence under Criminal Evidence 
Act, 1898 (c. 36), 8. 1. In the opinion 
of the judge the evidence of neither 
incriminated the other :—J/eld + noither 
was entitled to cross-examine tho 
other, such right of cross-oxamination 
being Hmited to the case wheru, in the 
vpinion of the judge, the evidence 
given incriminated, or tended to 
incriminate, the fellow prisoner.— 
GRMMELL & M'FapyEn v. MAcCNIVEN, 
[1928] S. C. (J.) 5. --SCOT. 


PART XII. SECT. 12, SUB-SECT. 3.— 
si. Children Art, 1908 (¢. 67}— 


Whether competent—Offence involving 
bodily injury.|-—A man was tried upon 
a charge of using certain Jewd, indecent 
& libidinous practices towards a girl 
aged sin :—ZTleld: an offence involving 
bodily injury to the child within the 
above Act, although no actual physical 
hurt had been dene to her, & the wifo 
of uecused could under that Act & 
Criminal Hvidence Act, 1898, be called 
& examined by the Crown as a witness. 
—H.M. AvvocaTsE v. LER, {1923] 8S. C. 
(J.) 1.--SCOT. 

8 ii, ——- ———- ——.J—A tnan was 
tried upon indictment for striking at, 
& attempting to cut with a razor, a 
child aged six weeks:—Held: an 
offence involving bodily injury to the 
child within the above Act, although 
the child had not been physically 
injured or actually touched, & the wife 
of accused could be called & examined 
by the Crown as a witnoss.—H.M. 
ADVOCATE v. Macruin, [1926] 8. C. (J.) 
91.—SCOT. 


PART XIL. SECT. 12, SUB-SECT. 4.—B. 


a i, --— Criminal Code, s. 1003.]— 
Rh. ve. GEMMILE (1924), 43 Can. Crim, 
Cas. 360.—-CAN. 

f i. ———-.] —— Prisoner was 
indicted for an indecent assault on a 
gir] under thirteen. At the trial there 
was admitted the unsworn testimony 
of the child alleged to have been 
assaulted & of two other children of 
tender years, & tho evidence of the 
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mother of the girl that she had asked 
the child what she was crying about, 
& that the child's reply was a complaint 
af prisoncr’s conduct to her :—~Held : 
(1) the unsworn testimony of a child 
of tender years could not be corro- 
borated by the unsworn testimony of 
any number of such children; (2) the 
answers of the girl to her mothor's 
questions were not evidence of tho 
facts complained of, & could not con- 
stitute corroboration of those facts.— 
R. v. COYLE, [1926] N. 208.—IR. 


f ii. — --.]—A panel was tried 
before a sheriff & jury upon an indict- 
ment which set forth certain lewd, 
indecent & libidinous practices towards 
a boy six years of age. The boy gave 
evidence in support of the charge, & 
his father & mother deponed to the 
condition of his person & clothing 
shortly after the offence, &, also, to tho 
statements which he had made to them 
de recenti. The sheriff charged the 
jury that the cvidence was sufficient 
in law to entitle them to convict, & 
the panel was convicted. On appeal: 
--Hleld: the boy’s evidence was 
sufficiently corroborated in law by the 
evidence of his parents, & evidence of 
statements made by a victim de recenti 
afforded corroboration of that victiimn’s 
evidence.—M‘'LENNAN v. H.M. Apvo- 
CATE, [1928] 8. C. (J.) 39.—SCOT. 


ni. S. P. R. v. LAMonD, [1926] 1 
D. L. R. 826; 45 Can. Crim. Cas, 200 ; 
58 UO. L. R. 264.— CAN, 























[1924] 2 K. B. 300. Refd. R. v. Southern 
(1929), 142 L. T. 383. 

4819. Add. Annotation :--Refd. 8. v. Southern 
(1929), 142 L. T. 383. 

4822. Add. Annotation :-—Refd. R. vv. Southern 
(1929), 142 L. T. 383. 

4823a. — _ -] Reo. Sovrmern, No. 
3L5S6E, ante. 

4824a. J—R. v. Stevens (1913), 


135 L. T. Jo. 442; 9 Cr. App. Rep. 132. 

4826a. -}—Appct. wus convicted 
of unlawful carnal knowledge of a girl under 
thirteen, & was sentenced to three years’ 
penal servitude. The girl, whose age was 
eight & a half years, gave unsworn testimony 
under the above sect., proviso (a) of which 
renders necessary corroboration of such 
evidence ‘“* by some other material evidence 
in support thereof implicating the accused.” 
The only corroboration of the child’s testi- 
mony was the evidence of an older girl to 
whom she stated her version of what had 
occurred immediately after the alleged offenve 
had taken place:— Held: corroboration 
must not only connect, or tend to connect, 
the accused with the crime, but must come 
from an independent quarter, & the evidence 
of the older girl originated from prosecutrix 
herself.—R. v. Evans (1924), 8% J. P. 196; 
18 Cr. App. Rep. 123, C. C. A. 

4826b. -—— -—— -——.] -Curroboration of the 
unsworn evidence of a child must be 
‘* material evidence implicating accused.’’— 
R. v. STANLEY (1927), 20 Cr. App. Kep. 58, 
(.C. A. 

4878a. -}—R. v. Smiru, No. 6006a, post. 

4891. Add. Annotation :—Refd. K. v. Beebe (1925), 
133 LL. T. 736. 
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phown to have known of the act of ) they might convict: 


Cases 4818 --4972b. 


4900. Add. Annotation :-—Consd. R. v. Bocbe 
(1925), 1383 L. T. 736. 

4902. Add. Aynotations :--Consd. HK. v. Beebe 
(1925), 133 L. T. 736. Refd. Statham v. 
Statham, [1929] P. 131. Mentd. RR. ». 


Brixton Prison, Aw yp. Perry, [1924] 1 K. LB. 
455. 

4934. Add. Annotations :—Apld. R. v. Evans 
(1924). 88 J. P. 106; BR. v. Beebe (1925), 138 
L. T. 736. Consd. Statham v. Statham, [1920] 
P.131. Apld. Ree. Charavanmuttu (1080), 
22 Cr. App. Rep. od. Consd. Ree. Davies 
(1930), 22 Cr. App. Rep. 33. Refd. R. x. 
Ross (1924), 18 Cr. App. Rep. 141; R. v. 

| Harris, [1927] 2 K. B. 587. 

4935. Add. Annotation :-- Mentd. 
(1927), 43 T. L. R. 455. 

4942. Add. Annotations :--Distd. R. ve Whitehead, 
[1929] 1 K. B. 99. Consd. Statham v. 
Statham, [1929] P. 131. 


4943a. - .[{ (1) It is an insaflicient. direction 
to the jury that material witnesses may be 
accomplices 3 if must be added that if this 
is found, there ought not to be a conviction 
unless there is corroboration. 

(2) The silence of the accused, on bemng 
charged, is not a matter to be left to the 
ury. 

; (3) Where similar offences are indicted 
on different dates the greatest: care miust be 
taken am charging the jury that evidence 
concernny one date should not be used as 
corroboration of that concerning: another. 
Roo. CHARAVANMUTEU (1950), 22 Cr Npp. 
Rep. 1, C. (. A. 

4972a. ——-.]—It. v. Smiru, No. 6066a, post. 


4972b. — .] R.v. Bieaene, No. 6066b, post. 


R. ov. Cairns 


Held: the jury 


ri. —-—.} The question whether 
oO Witness i an accomplice is one of 
fact for the Jury, after the Judge has 
structed them as to what constitutes 
an accomplice & has decided that there 
is evidence from which the jury can 
reasonably infer that the witness 
comes Within that category. Kev, 
GALLAGHLR, (12h) £ D. Le lt. 1009; 
JW. W. RR. 357.--CAN. 

4828 iia. S21’. Rov. Ropuicks (Ont.) 
Hv26) § Dp. LR. 609, 46 Can. Crim 
Cas. 372.— CAN, 

4828 nb. S22. RR... BANDE (Ont.) 
(1927), 47 Can. Crim. Cas. 266. —CAN. 

4828 xvi. | -liom Powmy, RB 
t. IQINNEA. Roo. MeRINLEY (NL Be) 
(1929), 62 Can. Cum, Cus, d21, CAN, 

¢ i. Jerson givoing bribe.j--A. & 3. 
were charged with conspilnug to obtain 
money from C. by unlawful means. 
The Crown caso was that prisoners had 
conspired to obtain, & had obtained, 
a large sum of money from C. as a 
beibe to refrain from taking criminal 
proceedings against C. or his daughter, 
both of whom gave evidence for the 
Crown. Accused denied having ashed 
for or received any money :—Held : C, 
Was not an aceoniplice.—K. vt. OLMOLM 
& MePuirson, (1926) V. Lb. KR. 377; 
a AJL. 1.10; 31 Argus L. K. 228.— 


so. Jerson implicated in crime— 
Whether as principal or accessory.) -A 
person implicated, cither as principal 
or ap accessory in the crime under 
investigution, is an °° accomplice ”’ 
within the rule.—A.-G. c. LINEHAN, 
(1929) I. R. 19.--IR. 

sp. Jerson cognisunt of act of accused.) 
—A witness, whose evidence bud beeu 
adinitted as corroborating a girl, was 


J.S. 


cs ace as ae ts een 


accused & to have assisted bim = to 
procure certain drugs to be used to 
bring about a miscarriage, but there 
Wah no evidence to sabhow he knew of 
the girl's age: - Hdd: there was no 
evidence to show that the witness was 
an accomplice & the judge was right 
in not direeting the jury that his 
evidence was not corroborative, i. 
r eo [1V27) S. ALS. RR. 287 


PART XII. SECT. 13, SUB-SECT.4. A 


sq. Whether evidence corroborates -- 
Functions of judge & jury.)-—-It is a 
prelinunary question of law for the 
Judge to deterinine whether there is 
any evideuce that does corroborate 
the story of the approver, su far as the 
complaty of the accused Is concerned. 
The Judge must not tell the jyry that 
such or such witness docs im fact 
eorruborate the approver. That is 
the function of the tint & depends 
upon whether they believe the witners 
or not.—REBALS MOHAN CHAKAVARTY 
ae (1928), I. L. KR. 56 Cale, 190.— 


PART XII. SECT. 13, SUB-SECT. 4. —B. 


4891 xi.——.J—h. ov. PAVIDBON 

4891 xii. —~.J—After trial before 
a judge & jury, deft. was convicted 
of the offence of stealing cattle. ‘The 
cattle were in fact stoleu—the defence 
was that deft. was not the thief. he 
only evidence against deft. was the 
testimony of an accomplice, one 14.5 
& the trial judge, in charging the jury, 
told them that if they agreed that there 
was no evidence, but that of an 
acconiplice, it was not safe tu couvict 
upon that, but if they were satisfied 
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were properly direeted. Rio. SKELLY, 
{JO2s| 9D. . R. 6195 19 Can. Orin, 
Cas, 179, OL O. L. it. 407. - CAN, 


4904iia. S.P Rov. Robpurrs (Ont.), 
(1926) 4 D. LL. R. 6093 46 Can. Crim. 
Cus, 5 Wee ae CAN. 


4904 xu. -  .f -R. ov. Switsnr 
(Ont.) (1025), 4- Can. Crim. Cas, $77,—- 
CAN. 

4904 xui. -- ~.]) A charge cannot 


bu sald to be established merely on the 
unsupoerted testimony of an accoinplice. 
--Roe SANSH CHANDA SINGHA (L927), 
J. La. RR. 54 Cale. 721,— IND. 


4904 xiv. — —-.} -Ueld: it is nota 
rule of luw that the evidence of an 
accomplice must be corroborated, but 
it is the general practice to require 
corroboration. — COULLER & TREFERN 
v. KR. (L926), 29 W. A. L. ht. 40.—AUS. 


4904 xv. - -.] —The rule that it is 
dangerous to convict on the uncor- 
roborated evidence of an accomplice 
apphed in quashing on appeal w con- 
vicuion for unlawtully purchasing from 
the Govt. Liquor Dowd a greater 
quantity of Hquor than is allowe - to 
be purchased on any one day. ti. vu. 
BieALn, (1925) 2D. L. RK. 325, [L9S8] 
1 W. W. RR. 657; 49 Can. Crim. Cas. 
292; 22 Sask. L. KR. 20u. CAN. 

4904 xvi. poo oe, VG RIGan 
(sash.) (2929), 92 Con. Cram Casa 100. 

CAN. 


PANT XII. SECT. 13, SUB-SECT. 4.- C. 


gi. .] -Gencral hostility to the 
victim cannot be considered to be 
corroboration of a direct statement 
connecting accused with @ particulas 
crime, Corroboration must pot to 
the identification of the person charred 
with the particular act with whieh the 
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Cases 4974a—5012a. 
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Part Xlll.—Punishment and Prevention of Crime. 


4974a, ———.}—R. v. JONES, R. v. POOLE, R. v. 
TERRY (1924), 18 Cr. App. Rep. 135, C. O. A. 


~}+—R. v. WRIGHT (1925), 19 Cr. App. 





4974b. 
Rep. 
ie ar 


19, C. C. A. 





ee 








wr. App. Rep. 143, C. C. A. 
4994b. 











C. C. A. 
4994c. 





ere 





are v. Buaaes (1910), 6 Or. App. Rep. 


———-.]}—The mere fact that a 

man has been convicted many times is not in 
itself sufficient reason for passing & heavy 
sentence on him for an offence which is 
trivial in itself—R. v. TAyLor (1924), 18 


-}—The fact that a prisoner 
has committed some serious offences is no 
reason for giving him a sentence of penal 
servitude for such an offence as breaking into 
a railway station booking-office & stealing 
some cigarettes & bottles of horse medicine. 
—R. v. Prick (1924), 18 Cr. App. Rep. 138, 


-}—~ Prisoner 
various small sums of money from a tobac- 
conist by falscly representing that he had 
obtained certain appointments, & was sen- 
tenced to three years’ penal servitude. 
had a bad record both in South Africa & in 





4994¢. 


coe 





-}—In imposing sentence 


on persons often pr reviously convicted, regard 
must be had to t 


e gravity of the offence in 


question.—R. v. D’Arcy (1926), 19 Cr. App. 





4994h. 





4994]. 





Rep. 22, C. C. A. 


=D ———.|—R. v. CHARLES (1927), 
20 Cr. App. Rep. 129, C. OC. A. 





]—The mere fact that a 


prisoner has been previously convicted is not 
necessarily a 


sentence for dishonestly obtaining goods of 


ground for inflicting a severe 


small value.—R. v. WOODWARD (1829), 21 





4994k. 


49941. ae 
22 Cr. 


22 Cr. 
4998a. 





obtained 


4998b. 





He 


Haugland :—Held: in considering whether 
the sentence was proper the ct. had to beware 0.6. A 
of treating an offence as serious in itself ia ee 


because it had been committed by a man 
who previously had committed a series of 
offences, & the sentence should be reduced 
to eighteen wnonths’ iniprisonment with hard 
labour.—R. v. DURAND (1924), 18 Cr. App. 


Rep. 137, ©. C, A. 
4994d. 





ome 





4994e. 
Cr. App. Rep. 18, C. C. A. 





errs, 





4904f. ——— — —-—- ——-.]—Rt. v. Gums (1926), 19 


Cr. App. Rep. 74, ©. C. A. 


-+-R. v 
RUSSELL) (1925), 19 Cr. App. Rep. 35, C. C. A. 
-+—-R. v. DENT (1925), 19 





4998c. 


C. ©. A. 
Waris (alias 5008a. —— 


5003b. 
App. Rep. 





we ere ee 








the small va. 
false pretences & of prisoner’s youth, not- 
withstanding previous convictions.—H. v. 
BoREHAM (1928), 20 Cr. App. Rep. 182, 





Cr. App. Rep. 137, C. C. A. 


——.]—R. v. SmirH (1929), 21 


Cr. App. Rep. 138, C. C. A 


J-R. o, Wuatams (1930), 


App. Rep. 78, ©. ©. - 
4994m. —---- — 





oF RR. v. : WARDS (1980), 


App. Rep. 79, C. C. A 


.|—Sentence reduced, in view 


of the small value of the property stolen & 
of prisoner’s youth.—R. v. RoatH (1927), 20 
Cr. App. Rep. 138, C. 0. A. 


.|—Sentence reduced, in view of 


the small value of the property stolen, 
notwithstanding previous convictions.—R. v 
Watson (1927), 20 Cr. App. 


Rep. i19 


Pra I yeaa reduced, in view of 
ue of the property obtained by 


|—R. »v. as (1929), 21 Cr. 


App. Rep. 156, C. O. A 
-.J—RK. v. Picante (1980), 22 Cr. 
As 


15, Cc, (', 


5012a. Offence under Criminal Law Amendment 


Act, 1922 (c. 56), s. 2—Acquittal on major 





direct evidence connects him-—R. v. 
mae (1926), I. lie Rn. 43 All. 409.— 


PART XII. SECT. 18, SUB-SECT. 4.——E. 


4960 vili. ——.}—-Where the evi- 
dence of an accomplice has not been 
corroborated, & the charge to the jury 
merely tells them that if they believe 
the accomplice they should convict 
accused, tho jury is not properly 

direc ted ; &, where it is impossible to 
say that it proporly directed they must 
inevitably have cume to the samo 
conclusion, the conviction must be 
quashed.—-R. v. STASIUK  (Sask.), 
Wages 4D. LL. R. 811;  §1926) 2 
W. R. 723; 46 Can. Crim. Cas. 


129. Woatt 
4960 ix. }-—Tn changing the 
jury the trial jiaee said niess 
you. are convinced beyond any veal 
youbt that the girl has given testimony 
which is true ip the material particulars, 
namely : the date & place of connection 
with the accused, then the accused is 
ontitled to your ‘vordict. But if you 
are Bo convinced, thon, of course, it 
will be your duty to declare your 
verdict accordingly.’’ JZleld: as there 
was corroborative evidence, this direo- 
tion, together poh ove: parts of the 
summing up Aclent.—R. v. 
oo 1927) Se x 8. R. 287.— 


 coeeentineey 


-— . GALLAGHE 
No t004 64 vii, pos post.— GAN: 2 








h i. JA woman was 
charged with tho murder of the 


illegitimate child of her granddaughter. 
The case against her rested cntircly 
on the evidence of her granddaughter, 
& this evidence, as regards the main 
facts, was practically wholly un- 
corroborated. ‘fhis evidence went to 
show that the granddau hter was 
implicated in the crime. ‘The woman 
was convicted & sontenced to death :—- 
Held: the rule requiring corroboration 
of the evidence of an accomplice applied 
to the facta of the case, & the jury 
anon nave bepahe warned - to ee 

anger of acting upon @ grand- 
daughter’s evidence alone without 
corroboration. Acco ly the con- 
viction was reversed, & are-trial ordered 
under Courts of J ustice Act, 1928, 5. 5. 
in ev LINEHAN, {1 929) "Lh. rn. 19.— 


h ii. —— Extent of corroboration 
neces, -}—It is not sufficient for a 
trial judge to explain to a jury that, 
where witnesses ale accomplices, they 
must be corroborated in some material 
particular bofore it is safe for a jury to 
convict. He must go furthor & explain 
that the evidence should confirm in 
some material A ipagheo hare! not only the 
evidence that crime has been com- 
mitted but, also, that the prisoner com- 
mitted — —R. v. GLOVER a ee 28 

5S RNS ae 482; 45 N.S. W. N. 

oi, ——- ae ae the judge 
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called the attention of the jury to the 
rule as to the danger of convicting on 
the uncorroborated testimony of an 
accomplice, at the samo time pointing 
out that it was within their province 
to do so :—ZHeld; the conviction should 
be affirmed.—R. v. SHEMIT, [1925] 2 
D. L. R. 1004; 44 Can. Crim. Cas. 
10; 58 N.S. R. 116.—CAN, 


See, also, cases in Part XI1V, Sect. 7, 
Sub-sect. 7, B, post. 


PART XIII. SECT. 1, SUB-SECT. 1. 


p i. —— ——.] —R. v. Lear, (1926) 1 
w> W.R. 888 ; 45 Can. Crim. Cas. 226 ; 
20 Sask. L. R. 542.—CAN, 


4991 i. Sentence ees be oe Proper nonale 
to cl bee haat 
convictions. }—R. GROSS, matt “3 


W. W. R. 432. CAN. 
st. Power of judge to hear evidence of 
complainant to decide on proper sentence 


Pid pice a pully Must avoid 
gravating circum- 
mge character of 
(Beat vv. WHEPDALE 

KO iia s Ww. v WR 704; 49 


dances uke e ms 


PART oun SECT. 1, SUB-SECT. 2. 


sw. P. ry.jJ—R. rv. Zizu NATANSON 
GN. 2} Geek )» (192713 W. W. R. 1543 
9 Can. Crim. Cas. 89.—CAN. 


charge—Conviction on minor charge.|——The 
ct. declines to lay down a general rule con- 
cerning sentence in cases under above sect. 
where deft. is acquitted of the major charges 
therein referred to but convicted of a minor 
charge.—R. v. KEECH (1929), 21 Cr. App. Rep. 
125, C. CO. A. 

4 notation -—Refd. R. v. Blackman (1929), 21 Cr. App. Rep. 


5012b. -]—R. v. BLACKMAN (1929), 
21 Cr. App. Rep. 132, C. C. A. 

5014a. Evasion of military service.]| The ct. will 
usually treat offences committed to escape 
military service as ordinary crimes.— R, tv. 





ee 





CHISWELL (1930), 22 Cr. App. Rep. 67, 
C'. Cc. A. 
5018a. —— .]  R.v. DEALER (1929). 21 Cr. App. 


Rep. 165, (, C. A. 

5024a. J—R. v. PowrELut (1928), 
Cr. App. Rep. 67, C. C. A. 

5024b. J—R. v. ATKINSON (1929), 21 
Cr. App. Rep. 111, C. C. A. 


5028a. Prisoners jointly accused.] -— There 
should be _ discrimination between the 
sentences of persons jointly accused, in view 
of their previous records & ages, & account 
should be taken of the period of detention 
before trial.—R. v. ANDREWS (1927), 20 Cr. 
App. Rep. 37, C. 0. A. 

5036a. S. P. R. v. MOLDON (1926), 19 Cr. App. 
Rep. 116, C. C. A. 


5039a. -}-Previous convictions of a 
prisoner on trial must be strictly prov ed.—R. 
v. TURNER (1924), 18 Cr. App. Rep. 161. 


Cc. 

Annotation :— Refd. R v.O’More (1926),19Cr. App Rep 175 

5046a. .]--R. v. DRIVER (1926), 19 Cr. 
App. Rep. 86, C. C. A. 

5046b. —— -}]—R. v. BErry (1928), 21 Cr. 
App. Rep. 47, ©. C. A. 

5049a. —-— -}+—Where prisoner, a young 
man, had made a real effort to retrieve his 
character & to get continuous work :—Ileld : 
(1) a sentence to penal servitude was not 
necessary, & prisoner’s sentence of five years’ 
pena] servitude might suitably be reduced to 
twenty-one months’ imprisonment with hard 
labour. 

(2) The term of first sentence to penal 
servitude must depend on the circumstances : 
there is no general rule that it is three years. 
—R. v. TOWNSEND (1924), 18 Cr. App. Rep. 
99, C. C. A. 

5049b. ——- ——-.} —R. v. BourRNE, R. v. CoLz- 
MAN (1925), 19 Cr. App. Rep. 17, C. C. A. 

5049c. —— |—R. v. Trorr (1927), 20 Cr. 
App. Rep. 120, C. O. A. 

5049d. ~——.]—R. v. ErrripGe (1927), 20 
Cr. App. Rep. 126, C. C. A. 

5049e. JjJ—R. v. Hinks (1927), 20 Cr. 
App. Rep. 137, C. O. A. 

5049f. ——— J—R. v. HILL (1928), 20 Cr. App. 
Rep. 170, C. C, A. 

5049g. —— J—R. v. Wave (1928), 20 Cr. 
App. Rep. 171, C. O. A. 








21 


















































5057a. —— -}—Sentence mitigated in view 
of a long period of honest work.—R. v. 
ar (1924), 18 Cr. App. Rep. 129, 
C. C. A. 


PART XHI. SECT. 2, SUB-SECT. 1.—A. 


Vol. XIV.—Criminal Law. 


| 5057e. 


(1928), I. L. R. 6 Ran. 391.—IND. 
5036 i. Previous acquitluls must not 


Cases 5012a—6125b. 








5057b. -}—Sentence reduced in view of 
a long period of honest work.—HK. v. PoRTER 
(1926), 19 Cr. App. Rep. 90, C. C. A. 

§057c. ——— -}+Sentence mitigated in view 
of an interval of threc years’ honest life.—- 
R. v. GUNTRIP (1025), 19 Cr. App. Rep. 45, 
O.O.. A. 

5057d. —-.)—-R. v. Wurrpy (1926), 
Cr. App. Rep. 115, 0. C. A. 

-} Ror Prarcy (1929), 21 Cr. 

App. Rep. 160, C. GC. A, 

5057f. --— -| Sentence for outstanding 
charges” should not ignore a tong period 
Without conviction, Roe. GREEN (L980), 22 
Cr. App. Rep. 94. C. CLA. 





19 





27 Cox, 


5065a. ——-.]—-R. v. ANDREWS, No. 5028a, anle. 
5074a. ——— ———.]—R. v. Luoyn, No. 2567a, ante, 
5081a. ——- —-—.}—R. v. TAYLOR (alias SAUN- 
DrERs, alius WALLACE), No. 1913a, ante. 
5092a. ---— Duty of police to supply list of charges. ] 





Appet. had been convicted at quarter 
sessions of larceny & had boen sentenced to 
five years’ penal servitude. Offences which 
he admitted & which were other than those 
charged against him in the indictment were 
taken into consideration by the ct. of quarter 
sessions in passing sentence. lle applied for 
leave to appeal ayainst his sentence :—Held : 
as it was difficult to see what other cases had 
been taken into consideration by tho ct. of 
quarter sessions in passing sentence on appct., 
it would be convenient if in such a cage the 
police would file at the ct. of trial a list 
showing (a) the places where the other 
offences had been committed ; (b) the dates 
& (c) the nature of such offences; (d) if 
possible, whether or not wurrants had been 
issued in respect of such offences.—Hh. v. 
Hicks (1924), 88 J. P. 68; 18 Cr. App. Rep. 
11,0. C. A. 

5092b. Other court should be Informed before 
sentence passed.] Jt. v. TAYLOR, No. 5314a, 
post. 


5097a. -J]—R. v. Peace (1925), 19 
Cr. App. Rep. 58, (. C. A. 

5099. Add. Annotation :—-Refd. KR. v. Peace (1925), 
19 Cr. App. Rep. 58. 

5108a. Mistake of law| NK. 0. Gibson (1930), 
Cr. App. Rep. 13, C. C. A. 

5111a. ———.]—There is no rule of law or practice 
that, a co-prisoner should receive a lighter 
sentence, in view of his giving evidence for 
the Crown.—H. v. O’ DARE, Davis & MonTon 
(1927), 20 Cr. App. Rep. 79, C. C. A. 


6116a. Long interval free from _ conviction.|- 
Sentence mitigated.—R. v. Hopson (1927), 
20 Cr. App. Rep. 11, 0. C. A. 

5119a. —--.]—Applts. treafed as __ first 
offenders, & sentences reduccd.—K. v. 
SHaTtoN & FLANAGAN (1928), 2U Cr. App. Rep. 
192, 0. C. A. 





s) *) 


Oot oad 








6125a. .J—R. v. Cox (1924), 18 Cr. App. Rep. 
152, C. C. A. 
5125b. — «i It. v. Wrenn (1926), 19 Cr. App. 


Rep. &¥, C. ©. A. 


influence adversely.}-—R. v. Ju 
(1925), 44 Can. Crim. Cas. 319 
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Cases §5125c—5217b. 


5125e. ——-.}— R. v. Warp (1926), 19 Cr. App. 
Rep. 126, C.C. A 
5125d. —— .}-Sentence reduced, although the 


case was serious, in view of the fact that it 
was prisoner’s first offence, & on account 
of her youth.—R. v. Cuick (1925), 19 Cr. 
App. Rep. 57, C. C. A. 

5125e. - .]| KR. ve. GREENWOOD (1929), 21 Cr. 
App. Rep. 186, C. C. A. 

5125f. - .} RK. v Woov (1930), 
Rep. 53.0. CL A 

§148a. ——.] — Sentence mitigated in view of 
youth.—R. v. Harpy (alias Emmett) (1925), 
18 Cr. App Rep. 168, C. C. A. 

5148b. -}--R. v. CHIcK, No. 5125d, ante. 

5148c. —--.]— Sentence mitigated in view of 
youth, notwithstanding prisoner had been 
detained in a Borstal institution & had also 
served a sentence of three months’ imprison- 
ment with hard labour.—R. v. LEATHERLAN)) 
(1926), 19 Cr. App. Rep. 85, C. C. A. 

5148d. 19 Cr. App. 
Rep. 112, C. C. A 

5148e. o| Roo GreENWOoOD (1929), 2b Cr. 
App. Rep, 156, C. C. A, 

5155a. ———.]--R. v. HURRELL (1926), 19 Cr. App. 
Rep. 89, C. C. A. 

5156a. What is post office offence.]|— 
Where a postman had altered the time on 
a letter in order to make it appear to have 
been sent before the result 01 a competition 
for which he had entered :—Held: a sentence 
of three years’ penal servitude was too severe, 
as the offence was not a post office offence 
in the ordinary sense.—H. v. TANNER (1910), 
6 Cr. App. Rep. 62, O. C. A. 

5170a. Failure to make restitution—After post- 
ponement.|—The ct. does not approve of a 
sentence being increased because, after a 
postponement, prisoner has failed to make 
fuller restitution.—R. v. PRITCHARD (1929), 
21 Cr. App. Rep. 152, C. C. A. 

5173. Add. Annotation :—Refd. KR. 
Morriss (1926), 134 L. T. 635. 

5174. Add. Annotation :—Refd. lt. 
Morriss (1926), 1384 L. ‘I’. 635. 

§175. Add. Annotation :— Refd. lt. 
Morriss (1926), 134 L. T. 635. 

6175a. -—-— ——.]—There is no rule of law or of 
practice forbidding a sentence of simple 
unprisonment being given to follow a sentence 
ot two years’ imprisonment with hard labour. 
-—Ri. v. ROBERTS & Mouriss (1926), 134 
]. T. 6385; 42 T. L. R. 373; 
150; sub nom. R. v. MORRIS, 00 J.P. 84; 
42 I. L. R. 373; 70 Sol. Jo. 426; 19 Cr. 
App. Rep. 75, C. C. A. 

PART XIII. SECT. 2, SUB-SECT. 5.— C. 

6142 11. —--—.]—Sentence mitigated 


22 Cr. App. 

















v. Roberts & 
v. Roberts & 
v. Roberts & 


ti - - 
in view of youth.— Rh. v. Horrik & 
GLAVEIN (1d24), 57 N.S. he age | Me counts.| Ite 
CAN 59 N.S. R. 4 
6142 fii. aii —R. v. PI ASULTON 


(geen 58 N.S. R. 46.—CAN 


PART XIII. SECT. 3, SUB-SECT. 1. 
6182 i. Concurrent sentences —Iim- 
prisonment «ce penal servitude. ‘ 
prisoner having been found guilty upon | 
charges, the ct. sentenced him to 
tive years’ penal servitude in respect 
of the tirst charge & to iniprisonment 
for one yeur in respect of the scound 
pega dah the Ly sentences to run con- 
a ae H.M. ADVOCATE v. CARSON, 

[1927] C. (J.) 70.—SCOT. 


Criminal Code, 


Cas, 318. 


| Roan 


28 Cox, C. C. | 





PART XIII. SECT. 3, SUB-SECT. 2. 


DL. kh. G24 | 49 Can. Crim. Cas. 191; 
4.1.—CAN. 


sy. Of accused acquitted on ground of 
eee of Lieu 
vw. COLEMAN (N. 2 (1927), 

47 47 Can. Crim. Cas. 148.—CA 
sz. ullternalive serte Sy Pein dt 
Reformatorves wich, Be 


OLDARER (Ont.) ag 20), 5 
CAN. 


eee XII. SECT. 3, SUB-SECT. 4. 


i. 
dinsen Ga on a charge of of robbery with | 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


5181. For “‘ in the case of consecutive sentences ”’ 
read ‘‘ in the case of concurrent sentences.” 

5184. Add. Annotation :—Refd. R. v. Fielder 
(1926), 185 L. T. 64. 

5190a. .]—The term of a sentence ae 
poe the serving of a remanef.—R. 

ARVEY (1927), 20 Cr. App. Rep. 37, C. C. ie 

5190b. .—A remanet term cannot be 
served concurrently with a fresh sentence.—- 
R. v. NALL (1927), 20 Cr. App. Rep. 85, 
C.C. A. 

5194. Add. Annotation :—Apld. Morriss v. Winter 
(1929), 45 T. L. R. 643. 

5194a. —-—— Not interrupted by period of special 
treatment pending appeal against another con- 
viction.]—In a proper case the ct. will order 
that the period of ‘* special treatment ’’ under 
Criminal Appeal Act, 1907 (c. 23), s. 14, of 
an applt. already serving a sentence shall not 
be added to that term.—R. v. Fox (1925), 
18 Cr. App. Rep. 192, C. C. A 























5194b. ——.}—R. v. TIASLAM, No. 2839a, 
ante. 

5198a. —-— No _ previous eaney eae 
R. v. EMuprr (1928), 21 Cr. App. ltep. 42 
C.C. A. 

5201a. — ——.]—The ct. leans against a 


longer term of imprisonment with hard labour 
than two years.-— Rh. v. LONG (1927), 20 Cr. 
App. Rep. 101, C.O A. 


5208a. |—The fact that a convicted 
prisoner has undergone terms of penal 
servitude does not of itself justify sentence 
to a further term; all the circumstances of 
the case must be considered, including the 
magnitude of the latest offence.— Rh. v 
KNELL (1926), 19 Cr. App. Rep. 169, UC. C. A 


5208b. ——- -——— Second offence of different 
nature.|—A previous sentence to penal 
servitude is not per se a ground for the 
infliction of penal servitude on a subsequent 
conviction, especially for an offence of a 
different nature.—R. v. Firr (1928), 21 Cr. 
App. Rep. 41, C. C. A. 


5211a. When to be awarded under Penal Servitude 
Act, 1926 (c. 58).]—-ht. v. Ascot: (1927), 20 
Cr. App. Rep. 156, (. C. A. 








Add. Annotation :—Refd. IR. v. Townsend 
(1924), 18 Cr. App Rep. 99. 
| §217a. ——- ——.}-—R.. v. TOWNSEND, No. 5049a 
ante, 
5217b. ——- ———.]—There is no rule of law or 


practice that the term of a first sentence of 
penal servitude is limited to three years.— 
R. v. oe (1926), 19 Cr. App. Rep. 174, 
C. Cc. 





violence the judge ordcred pmeoncr to 
- whipped, &, not having stated tho 
namber of tines he was to be whipped, 
provided for this in the record of con- 
viction in prisonci’s absence :—Held : 
the sentence was not Ulegal.—R. v. 
HuGuHnis (1924), 35 B. C. R. 55.— CAN. 





Hoop, (1928) 1 | 


tenant-Gover- 





gi. Seduction offences.}—-The 
inaximum punishment under Criminal 
Code, 5. 213, is two years, & whippingis 
not authornsed & cannot be addod to 
the punishment provided.—R.  v. 
HrrscyH, [1924] 2 W. W. R. 342; 42 
Can. Crim. Cas. 153.—CAN. 


g ii. Assaul— By young 


, 1927, = fo 
ere 3).] 
2 Can, oat 





person 


inden wae }—-Mackay v. LAMB, 

| 11923) 8.0. 0s 
<——.]--On a con-| 52301. —— First offenders.]—Cir- 
cumstances in which :—Held: whip- 
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5238a. Power of court to call for expert 
reports.)——-R. v. Hoprs (1928), 21 Ur. App. 
Rep. 14, C. C. A. 

5239a. When justified - Necessity for compliance 
with statute.|—The mere fact that, aeeused is 
Within the statutory limits of ape does not 
justify a sentence to Borstal discipline ; the 
other statutory conditions of Prevention of 
Crime Act, 1908 (c. 59), s. 1 (1), must be 
fulfilled.—-R. v. STENSON & WINTERROTTOM 
(1930), 22 Cr. App. Rep. 18, (2 CL A, 

5239b. ——.}—Whether a young offender is 
a person ‘ ef criminal habits & tendencies " 
or in “‘ association with persons of bad 
character.” within Prevention of Crime \et. 
1908 (c. 59), s. 1 (1) (6), is a question of fact in 
each case; but, semble: the evidence of 
such facts must be clear & certain : trifling 
offences or casual association with one 
criminal are not suflicient to satisfy the 
statute. Rov. CONNELL & TRVINE (19930), 
22 Cr. App. Rep. 102, C. CL A. 

5240. Add. Annotation: Refd. KR. 
fIPso;, 1K. OB. 74d. 


5240a. Misstatement of age Subsequent true 
statement & good conduct Sentence changed 
in favour of detention in Borstal.| hk. «. 
CURRAN (1980), 22 Cr. App. Rep. 57, C2. A. 





tr. Seoffin, 


5240b. Time for ascertaining age Date of 
sentence.| Where an accused person is con- 
victed) at petty sessions & remitted to 


quarter sessions or assizes for sentence under 


Criminal Justice Administration Vet, 114 
(ce. 5S), s. 10, as amended, the maternal time 
at which to ascertain his age in’ connection 
With the power of the ct. to order his de- 
tention in a Borstal institution is that when 
sentence is passed, not that of his con- 
Vietion. Ree. Scorrin, [1950] Pb WK. BL TED: 
OO I. J. OK. BB. S2hs 1h db. TM bbs tb 
Td. R.Shls Ti Sol, Jo. 216, 22 Cr. App. 
Rep. 27, C2. \. 
5241a. — — Youth of prisoner.J]—)«tention in a 
Borstal institution substituted for a sentence 
of imprisonment with hard labour passed on 
w boy sixteen years of age. THORPE’S CASE 
(1918), 138 Cr. App. Rep. 176, C. CL A. 
§243a. -~— -- -—./~—Sentence of detention 
quashed.—R. v. SmMmen (1928), 20 Cr. App. 
Rtep. 192, C. C. A. 


Vol. XIV.—Criminal Law. Cases 5238a—5290a. 


| §244a. Sentence manifestly excessive.| Il. 
rm Gorb (1929), 2b Cr. App. Rep. 175, 
OP Oe We 

5246a. - -— ---—.|—As a general mile, the term 


of detention in a Borstal institution should be 
three years.—-R.o vo. REVILE (1925), 10 Cr. 
App. Hep. 44, C. C. A. 

5246b. -]—Term of detention in a 
Borstal institution increased to the maximum 
in applit.’s own interest.— R. v. Frock (1027), 
20 Cr. App. Rep. 30, C. C. A. 

5255. Add. Annotation :—-Apld. KR. 
(192-4), 18 Cr. App. Rep. 127. 

5258. Add. Annotation :—Folld. BR. v. Dean (1924), 
18 Cr. App. Rep. 21. 

5261a. JR. v. DEAN, No. 3105a, 
ante. 

5269. Add. Annotation :---Refd. R. vv. Wayward 
(1927), 137 1.. T. 64. 

6282. Add. Annotation :—Consd. 0. v. Norman 
[1924] 2 K. B. 315. 

5283a. —-—- ——~ Nothing must be stated to jury 
about charge until substantive offence dealt 
with.]—Rh. v. TyremMan, No. 5350b, post. 

5285a. — - — —.]—-An allegation of being a 

| habitual criminal ought to be tried. Re. a. 

| Nasi (1927), 20 Cr. App. Rep. 1, CLG. A, 

| Annotation :-Folld. Ro or. Rutt (1928), 20 Cr. App. Rep 

Sb. 


5285b. ---- — -.] 
App. Rep. 186, C. C. A. 


| 
| 








v. Baxter 


ee rd 
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! 
| 


-R.o ow. Rue (1928), 20 Cr, 


| 
ae Add. Annotation: Folld. Row. Lonsdale 
(1930), 17 I. LR. So. 
5289. fede. trwotatron: NCFL Reo. Lonsdale 
(1930), 17 T. 1. Re SO. 
| 5289a. -| No two or more persons 


should be tried together on charges of being 
habitual criminals, even) Chough they have 
been aneluded in one imadiectment for the 
purpose of tral for the ernie of which they 
have been convicted immediately before the 
preferring of the charges: of being habitual 
criminals. Roo. LONsbDALI (1980), 17 
Toi. RR. SO, 22 Cr App. Rep. §22, 0. CL 4. 


| 5290a. Admission of being habitual criminal— 


Duty of court to explain charge. |-—Before on 
| admission of being a habitual criminal is 
accepted, if should be made clear to prisoner 


1 nothing In the evidence as to character 


ping should not be fmposed on a first ; ment of fines. - MCKINNON tC. R. (1927), 


offender only twenty years old. - R. 2. 
WHIPDALE (Sask.), (1927] 3 W. W. RR. 
704; 49 Can. Crim. Cas. 6Y.- CAN. 


PART XIII. SECT. 3, SUB-SECT. 5. 


hi. Power of court.|-—HALIrax 
Corrn. v. BROowN (1885), 18 N.S, Jt. 
(6 Ki. & G.) 103.—-CAN, 


hii. —— ——.]— Where an offence is 
punishable by imprisonment for more 
than five years, a sentence of a fine & 
imprisonment in default of payinent 
is improper.——-h. v. ENGLAND (1925), 
43 Can. Crim. Cas. 11; 19 Sask. L. R 


h iil. Jurisdiction of Supreme 
Court.|—Applt. was tricd in the 
Supreme Ct. of the Northern ‘lerritory 
on an information charging him with 
maliciously publishing a defamatory 
libel, was convicted & wa: sentenced 
to pay a fine & directed to be iinprisoned 
nntil the fine was paid :— Held: apart 
from statutory restriction the direction 
for imprisonment was lawful, & the 
direction was not made unlawful by 
Criminal Law Consolidation Act, 1876 
(3S. A.) s& 365-367, for the enforce- 








! 


| 


49 C. L. RR. 217. -AUS. 

m i, —— Fine not paid Warrant 
not acted on for five years.) —-Arrest 
after five years upheld.- FR, v. MoND- 
SHIN (Man.), (1927) 1 DoT. Re. O64; 
(1927) 1 W. W. R. 10k; 47 Can. Crim. 
Cas. 63.—CAN. 

o i. Fine for vivlation of Criminal 
Code—Judge may not order payment to 
private individual.J-—H. 1. IGNGLAND 
(1925), 43 Can. Crim. Cas. 11: 19 
Sask. L. R. 165; (1925) 1 W. W. it. 
2 7.—CAN. 

sa. Leduction of fine on appeal— 
Effect of——On person by whom fine paid.) 
—LEVINE v. WANLESS (Ont.) (1927), 
47 Can. Crim. Cas. 273.—CAN. 


PART XIII. SECT. 3, SUB-SECT. 8. 


sb. Under Probation of — Offenders 
Act, 1907 (c, 17).}-—A Heensed publican 
pleaded guilty to openiug his heensed 
remises for the sale of intovic sting 
{tanger during prohibited. hour- is 
house was well conducted, & this was 
his first offence. The magistrate 
having given deft. the benefit of the 
above Act:—Held: as there Was 
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lo bring the case within sect. 1, & the 
offence was not a trivial one, & there 
were no extenuating cireumstances, 
the magistrate was not correct In law 
in giving deft. the benefit of tho Act. 
Before a mugistrate deals with a 
case under the above Act, he should be 
satisfied that the cas« falls under one 
of the specific hoads of sect. 1, & should 
state expliciHly on which of the grounds 
he relies if he exercises the diseretion 
conferred on him by the Act | Gabhoys 
». BRENNAN, [1026] I. Ik. 4&2.- TR. 
so. * Suspended sentence" Mian- 
ing of.J—The expresblon as Usted an 
Criminal Code, 8. 1081, docs not tien o1 
infer that sentence must be passed & 
its operation then suspended; it 
meaus that no sentence will be passed 
unless & until the offender is called 
upon to appear & receive judgment.— 
KR. v. Hrascn, (1024) 2 W. W. i. 342, 
42 Can. Crim. Cas. 153.—CAN 
sd. ficlease on probation -No power 
fo unposw fine.) Where an offender it 
released on probation under Criminal 
Procedure Code, 4. 562) the impo ition 
af a tine is tlegal.-- Kaui Baniintis. 
hr. 1928), LL. R. 10 Lah, 722. IND. 


Cases 5290a—5814a. EnanisH AND Emprre Dicest SUPPLEMENT. 


that the allegation is that he was a habitual 
criminal at the time of his arrest.—R. v. 
DONOVAN (1925), 19 Cr. App. Rep. 2, C. C. A. 

5290b. Plea of guilty -Meaning should be 
explained.) -A plea of guilty on the allegation 
of being a habitual crimina) should not be 
accepted until its meaning has been explained 
at the prisoner.—R. v. WALLACE (1929), 21 
Cr. App. Rep. 70, C. C. A. 

5200c. Direction to jury—-Necessary contents.|— 
ae is ee (1926), 19 Cr. App. Rep. 123, 

5290d. ——- »]—R. v. WEALE (1927), 20 Cr. 
App. Rep. 153, C. C. A. 





5299. Add. Annotation :—-Refd. R. v. Stokell 
(1924), 18 Cr. App. Rep. 155. 
5300. Add. Annotation :—Consd. R. v. Stokell 


(1924), 18 Cr. App. Rep. 155. 

5308a. -}—During the trial of accused as a 
habitual criminal the judge asked a police 
witness whether he knew anything of accused 
beyond his participation in the substantive 
offence which accused had confessed. The 
answer was: ‘‘I know he has been asso- 
ciating with convicted persons.’ Associa- 
tion with convicted persons was not one of 
the grounds set out in the statutory notice 
tq accused :—Held: cvidence of facts not 
included in the statutory notice to accused 
must not be given at the trial by the prosecu- 
tion or by any of its witnesses, & the con- 
viction as a habitual crim nal must be 
quashed.—R. v. BAXTER (1924), 132 L. T. 
256; 27 Cox, C. C. 689; 18 Cr. App. Rep. 
127, C. C. A. 

5308b. -}~No misconduct, whether criminal 
or not, may be given in evidence on the trial 
of an allegation of being a habitual criminal 
unless the statutory notice thereof has been 
served.—R. v. STOKELL (1924), 18 Cr. App. 
Rep. 155, C. C. A. 

5303c. -}—R. Vv. TYREMAN, No. 5359b, post. 

5803d. ——--.|--Evidence that accused is an 
associate of thieves is not admissible, as an 
allegation of being a habitual criminal, unless 
notice has been given of it.—R. v. YaRwoop 
(1928), 21 Cr. App. Rep. 25. C. C. A. 

5304a. Admission of offence made before tial— 
For particular purpose.|—-When a prisoner is 
charged with being a habitual criminal an 
admission by the prisoner that he has com- 
mitted an offence inade before the trial may 
be given in evidence at the trial, & cannot be 
excluded on the ground that it was made 
for some particular or limited purpose.—R. 
v. WILLIAMS (1929), 141 L. T. 544; 21 Cr. 
App. Rep. 121; 28 Cox, (. ©. 654, C. CG. A, 

5804b. Must go to question whether prisoner 
habitual criminal when charged.}—R. v. 
WINN, No. 5355a, post. 

5307. Add. Annotation :—Consd. R. v. Hayward 
(1927), 137 L. T. 64. 


5308a. -]——When accused is charged with being 


Seemanetiens ee rere oe ——- wee 


PART XIII. SECT. 4, SUB-SECT. 3.—A. | 
| 

















sx. By accused to rebut charge —T hough 
prevwus sentence of preventive detention 
proved.j—Where accused is char ; 
under Prevention of Crime Act, 1908, 
with being a habitual criminal, & it 
13 proved that he has on a previous 
ocousion been found to be a habitual 
criminal & has been sentenced to 
proventay o detention, the jury are not | 

ound to convict him; the accused 


whether, 
adduced, the ch 


is entitled to lead evidence to show that 
he is nut, at the date of the charge 
habitual criminal, & it is for the jury 
to determine, as a question of 
on the whole evidence 


been established.—M‘DONALD v. H.M. 


PART XH SECT. 4, SUB-SECT. 3.—C. 
6807 li. —- .}+-Where a pernon b 


a habitual criminal, the three convictions 
forming the basis of the charge under Pre- 
vention of Crime Act, 1908 (c. 59), s. 10 (2) (a), 
must be strictly proved; but evidence of 
other convictions may be given, without 
production of the record & evidence identify- 
ing accused with those convictions, as ‘‘ evi- 
dence of character & repute’’ under sect. 
10 (5), on the question whether accused is or 
is not leading persistently a dishonest or 
criminal life. Even apart from the statutory 
provision, such evidence can be given if 
there is any evidence that accused has 
admitted the convictions.—R. v. HAYWARD 
(1927), 187 L. T. 64; 28 Oox, C. OC. 842; 
sub nom. R. v. HAYWARD, R. v. LAWRENCE, 
43 T. L. R. 856 ; 20 Cr. App. Rep. 33, C. C. A. 
5812a. ——.]—Applt. was convicted of 
shopbreaking, & was sentenced to three 
years’ penal servitude. He was also found 
to be a habitual criminal on the ground that 
he had been convicted on three previous 
occasions & that he was leading persistently 
a dishonest or criminal life, & he was sen- 
tenced to five years’ preventive detention. 
In Sept. 1923 applt. was sentenced to 
twelve months’ imprisonment as a suspected 
erson, & he was released on July 23, 1924. 
rom Sept. to Dec. 1924 he was in honest 
employment. He committed the shop- 
breaking for which he had now been sen- 
tenced on Jan. 2, 1925:—Held: it was 
questionable whether, on these facts, the jury 
could properly have found applt. to be a 
habitual criminal, but if they had done so it 
must be on a direction to them that the burden 
of proof always rested on the prosecution to 
show that during the relevant period applt. 
had been leading, persistently, a dishonest 
or criminal life; as there were passages in 
the summing up which might have conveyed 
tothe jury that, when the prosecution had gone 
a certain length, the burden rested on applt. 
to show that he had turned over a new leaf, 
the conviction must be quashed.—R. v. 
DrRIscoLyt (1925), 89 J. P. 104; 41 T. L. R. 
425; 18 Cr. App. Rep. 184, C. C. A. 
5312b. .|—A jury trying the issue of 
being a habitual criminal or not must be 
expressly warned, where the Crown proves 
such a previous finding, that the onus of 
proving that the accused is still a habitual 
criminal at the material period rests on the 
Crown & not that of disproving it on him.— 
R. i y ua (1929), 21 Cr. App. Rep. 72, 
C. C. A. 


§314a,. ——— ———.]—(1) On the trial of an allega- 
tion that prisoner is a habitual criminal the 
direction that if the three statutory con- 
victions are proved, he must be so found, is 
incorrect; his whole career must be con- 
sidered by the jury. 

(2) When a ct. in passing a sentence takes 
into account charges pending in another ct., 
the latter ought to be informed thereof, 











TR rr erate eee ER 


charged under Prevention of Crime 

ct, 1908, with be a habitual 
criminal, Criminal Procedure (Scotland) 
Act, 1887, s. 67, does not apply, & the 
pched. of previous convictions appended 
to an extract conviction which is itself 
competently proved cannot be used as 
evidence of those convictions for the 
Per pase ot supporting the charge.— 
)DONNELL v. H.M. ADVOCATE, [1930] 
5, C. 1. (J).—--SCOT. 


»& 
act, 


has or has not 
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before passing sentence upon such other 
charges.—R. v. TAYLOR (1926), 19 Cr. App. 
Rep. 146, C. C. A. 

Sa. ——- —— ——.]—-R. v. Haywanrnp, No. 

5308a, antec. 

5322. Add. Annotation :-—Refd. R. v. White & 
Shelton (1927), 20 Cr. App. Rep. 61. 

§331a. —-— -]—On the trial of an allegation of 
being a habitual criminal, the interval between 
the last two convictions is only one of several 
elements to be considered by the jury; 
others are accused’s silence on his life during 
that interval, the nature of the crime, & the 
possession of housebreaking instruments & 
their number & character at the time of 
arrest.—R. v. WHITE & SHELTON (1927), 
20 Cr. App. Rep. 61, C. C. A. 


5341a. J—R. v. WuiteE & SHELTON, No. 
5331a, ante. 


5347. Add. Annotations :—Refd. R. v. Lavender 
(1927), 20 Cr. App. Rep. 10; R. v. White & 
Shelton (1927), 20 Cr App. Rep. G1. 


5352a. -/+-The mere fact that accused 
has done honest work in his latest interval 
of liberty is not a defence to the allegation 
that he is a habitual criminal.—R. v. LIAYEs 
eee J. P. 190; 19 Cr. App. Rep. 157, 


581 














5355a. Duty of judge.]—-(1) The 
direction on the allegation of being a habitual 
criminal must explain the merits of an 
interval of honest work in each case. 

(2) The essential question is whether 
prisoner is a habitual criminal at the time 
when he is so charged.—N. v. WINN (1925), 
69 Sol. Jo. 574; 19 Cr. App. Rep. 1, C. C. A. 


5355b. ——— ———.] —A direction on the allega- 
tion of being a habitual criminal must deal 
with an interval of honcst work.-—R. v. 
THavow (1928), 21 Cr. App. Rep. 21. C. C. A. 


5355c. }—On the charge of being a 
habitual criminal, it is not a conclusive 
defence that accused has done honest work 
since his last release ; it is for the jury on all 
the facts, including the most recent offence 

















| 
| 


| 


t 


proved against him, to say whether he was, | 


at the time of its commission, ‘‘ leading 
Teel aeta a dishonest or criminal life.’’-— 


Cc. C 

5356a. Periods without conviction —Should be put 
to jury.—R. v. MicyicHame (1929), 21 Cr. 
App. Rep. 106, C. C. A. 


5857. Add. Annotation :—Consd. BR. v. Norman, 
([1924] 2 K. B. 315. 


5858. Add. Annotation :—Consd. R. v. Norman, 
{1924} 2 K. B. 315. 


5359a. For the existing paragraph in original 
volume substitute the following paragraph :— 


-]— Where a person who has 
been found to be a habitual criminal & has 
been sentenced to preventive detention 
subsequently commits another crime & a 
notice is served upon him under the above 
sub-sect., the jury are not bound to find 
prisoner to be at the time when the verdict 
is given a habitual criminal. In every case 
it is a question of fact for the jury to say 
whether or not prisoner is still a habitual 
criminal, & prisoner is entitled, notwith- 
standing that he has previously been found 











.v. LAVENDER (1927), 20 Cr. App. Rep. 10, | 
. A. 


Vol. XIV.—Criminal Law. Cases 5814a—5398. 


to be a habitual criminal & sentenced to 
preventive detention, to call evidence to 
show thai, he is not at the material time a 
habitual criminal.—R. v. Norman, [1021] 2 
K. B. 315; 93 L. J. K. B. S833 13l lL. T. 
29; 88 J. P. 125; 40 T. L. R. 693; 68 
Sol. Jo. 814; 27 Cox, C. C. 621; 18 Cr. 
App. Rep. 81, 119, C. C. A. 
areal on -—Refd. RK. vo. Tyreman (1925), 19 Cr. 
CD. 4. 


5359b. ——- -—-—- —-— Conviction remitted.!— 
—(1) There ought not to be two indictments 
when all charges may be preferred in one. 

(2) Nothing must be stated in the presence 
of jurors about the allegation of being a 
habitual criminal until the primary charge is 
disposed of. 

(3) When a conviction as a_ habitual 
criminal has been remitted in view of the 
opinion of the Ct. of Criminal Appeal, it 
ought not to be alleged against prisoner on 
a subsequent trial. 

(4) On the issue whether prisoner has been 
leading an honest life, no evidence is admis- 
sible of periods or of facts which has not 
been set out in the statutory notice.—K. v. 
TYREMAN (1925), 19 Cr. App. Rep. 4, OC. C. A. 


5361a. ——.]—Before a sentence of pre- 
ventive detention can be passed three things 
are requisite: first, that prisoner shall have 
been convicted of being a habitual criminal ; 
secondly, that the ct. shall have taken such 
a view of the substantive crime of which 
prisoner has then been convicted as to think 
it right, by reason of that crime & not for 
any other reason, to pass a sentence of penal 
servitude; & thirdly, that the ct., in the 
exercise of its independent discretion, shall 
be of opinion that by reason of the criminal 
habits & mode of life of prisoner it is expe- 
dient for the protection of the public that he 
should be kept in detention for a lengthened 
period of years. Sentence of preventive 
detention quashed where the judge at the 
{rial had not exercised such independent 
discretion, but had treated the sentence as 
necessarily following the conviction as a 
habitual ecriminal.— R. or. PauL, [1925] 1 
K.B.77; 041. J. K. B. 63; 1382 L. T. 159 ; 
$3 J. P. 200; 41 7. L. RR. 353 69 Sol. Jo. 
293; 27 Cox, (. C. 660; 18 Cr. App. Rep. 
128, C. C. A, 

Annotution Expld. Wt. v ‘Tlurubull (1926), 19 Cr. App. 155, 


5369a. -—- ——-.]—A term of penal servi- 
tude must not be inflicted, merely to found 
the jurisdiction of the ct. to impose pre- 
ventive detention ; it must be warranted by 
the primary offence.-—lt. v. TURNBULL (1926), 
19 Cr. App. Rep. 155, ©. C. A. 

53869b. —- - —— -—--.]—R. v. THOMAS (OTHER- 
WISE: WILLIAMS) (1928), 20 Cr. App. Rep. 
172, C. 0. A. 

5372a. ———.}—R. v. Paut, No. 5361a, ante. 

5373a. ——.]—R. v. McCarruy (1910), 4 Cr. App. 
Rep. 198, C. C. A. 

5373b. — -.|—R. v. HENRY (1927), 20 Cr. App. 
Rep. 117, C. C. A. 

5385a. ——- ——.]-—H. v. BEARD (1927), 20 Cr. 
App. ltep. 155, C. C. A. 


5398. Add. Annotations :-— Distd. R. v. Douglas 
(1926), 19 Cr. App. Rep. 118. Expld. I. 
Williams (1929), 141 L. T. 544. 
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Cases §448a—5528. 


5448a. Recognisance imposed by Court of Appeal - 
Breach of Restoration of original sentence. | 
Cr. App. Rep. 128, 


Roo. Woop (19380), 22 
CCL AL 
5448b. --——- 


recognisance. | 
App. Rep. 129, C. GC. A. 


5452. Add. Annotations :—Apld. Freeborn v. Leem- 
Refd. Morriss 1. 


ing (1925), 89 J. P. 179. 
Winter, (1980) 1 K. 1B. 2138. 


5458. Add. Annotation :—Refd. Lewis v. Guest, 
Keen & Nettlefold, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (Cyfarthfa) 


(1927), 96 L. J. K. B. 664. 


5466a. Prevention of Crimes Act, 1871 (c. 112), 
s. 20 Attempted burglary. | 


No. Ba, ante. 
5478a. 





Offence of different character 
from original offence Imposition of fresh 
R. v. Gort (1930), 22° Cr. 


-}—(1) In order that a person may be 
convicted under Larceny Act, 1916 (c. 60), 
s. 28 (2), of being ‘‘ found by night having in 
his possession without lawful excuse imple- 


ENGLISII AND EMPIRE DicEst SUPPLEMENT. 


ments of housebreaking’’, it must be proved 
that he was found by night, in possession by 
night, of housebreaking implements. The 


finding & the possession must both be by 


night, & the possession must be possession 
by a free man. 
(2) Where a 


erson has pleaded ‘* Not 


guilty’ to an indictment & is about to 


C. CO. A. 





R. a7 BATES, 


5481a. 1 ee r4 : 
in which it is necessary to allege a previous 


stand his trial, he ought not to be invited to 
plead, in the presence of those who, as jurors, 
will have to try him, to another indictment 
which recites a previous conviction.—R. v. 
Harris (1924), 94 L. J. K. B. 164; 
L. T. 672; 89 J. P. 87; 41 T. L. BR. 205; 
27 Cox, C. C. 746; 


132 
18 Cr. App. Rep. 157, 


whether in an indictment 


conviction under above sect., the fact that 


C. O. A. 


at the same time prisoner was convicted of 
being a habitual criminal should be alleged.— 
R. v. WESTFALY, (1928), 21 Cr. App. Rep. 40, 


Part XIV.—Appeal to Court of Criminal Appeal. 


5523. Add. Annotation :—Refd. 


(1924), 03 L. J. K. B. 385. 


——e mee —+ ww — 


PART XIII. SECT. 6. 


ki. —-— Conviction for assauli— May 
be sentenced to whipping.|—MaAcKay v. 
LAMB, 11923] S. C. (J.) 16.— SCOT. 





qa i. ——,}—Ite RFR. ov. SLINN 
(1926), 47 Can. Crim. Cas. 77: 37 


B. Cc. R. 275.—CAN. 


PART XIII. SECT. 8. 


fi. --— Given after illegal arrest.|— 
R. vw. Houraen, Re Levine & Pyzer 
(Man.), [1928] 3 D. L. R. 222; (1928) 
1 W. W. R. 910; 49 Can. Crim. Cas. 
352,—CAN, 

ii. Appeal re-anencd—No 
direction as to person to whom sur- 
render to be made.) —ht. v. Wan LUNG 
(ahas WONG WaA) (B. C.), {1928} 3 


W. W. RR. 232: 50 Can, Crim. Cas. 
182.- CAN. 
{ iii, —— Notice of motion muat be 


agircuto sureties.) Roe. RUNNER, [1928] 
Ae W.R. 9215 22 Susk. L. R. 478. — 


PART XIII. SECT. 10, SUB-SECT. 1. 


k i. —— ~—-.]—PItf., after con- 
viction for manslaughter, begun an 
action for possession of premises in 
which phe & her husband, deft., lived, 
the property standing in her vame & 
being registered under Real aa eb 
Act :—Held : there was no disability or 
incapacity of bringing the action, by 
virtue of Forfeiture Act, 1870 (ce. 23).—- 
ZAWOJOWSKA 0. ZAWOJOWRKA (Man.), 
[1922] 3 W. W. RR. 492.— CAN. 


PART XIII. SECT. 11, SUB-SECT. 2. 


sq. Previous conviction — Second 
offence not identical—Both included an 
ane section.)}—Under Liquor Act, 1925, 
1924-25, c. 53, a person convicted for 
any one of the acts which s. 78 declares 
to be offences & who is subsequently 
convicted for another of such acts is 
gulltv of a second offence even though 
the two offences are not exactly of the 
sume hind.- I. vw POLLARD (Sask.), 
11928) 4 1. L. R. 623; [1928] 3 
W. W. RR. 75s 50 Can. Crim. Can. 157. 
-—CAN. 


| 


2. ov. ee at 508) 
1 ’ 


ere ee _ 


sr, Under re pealed Act.j—- 
* Previous conviction” jin  Govern- 
nent Liquor Control Act, 1928, ¢. 31, 
8. 178, means a conviction under that 
Act, & does not refer to convictions 
under prior Acts now repealod.— It. 
v. RICKEBERG (Man.), [1929] 1 D. I. 2, 
220; 50 Can. Crim. Cas. 387; [1928] 
3 WwW. W. R. 531.—CAN. 


st. Interval between — prosecutions 
longer than perid limited for nrosecu- 
tions under Act.) Erp. Woone (N.S.), 
(1928) 2D. L. R. 771; 49 Can. Crim. 
C‘as. 141. —CAN, 


PART XIII. SECT. 11, SUB-SECT. 4. 


b ji. ——.J—A document headed 
* Certificate of Conviction”? & pur- 
porting to be a copy of a conviction 
under Manitoba ‘Temperance Act, 
1921, Is not proof, under x. Tol (4) of 
Govt. Liquor Control Act, 1928, of a 
conviction under the former Act. 
K.t. RICEBERG (Man.), (1929) 1d... R. 
2203; 50 Can. Crim. Cas. 3873; [1925] 
3 .W. W. Ri. 534. CAN. 


PART XIII. SECT. 11, SUB-SECT. 5. 


5504 ia. .)— Deft. was = con- 
victed of a second offence against 
Liquor licence Act, the only evidence 
of the previous conviction being the 
production of a certifleate under the 
Act, from which it appeared that a 
person of the same name & address as 
deft. had been previously convicted 
before the same magistrate :—#fleld: 
the ovidence was psufficient.— lh. +. 
521; 9 KE. L. R. 2)2.—CAN, 


PART XIV. SECT. 1, SUB-SECT. 1. 


ti. -J—An appeal lies to the 
Supreme Ct. of Canada under Criminal 
Code, 8.1024, read with scct. 1013, only 
where a dissenting opinion has been ex- 
pressed by a member of the ct. of appeal, 
upon a question which that ct. deems a 
question of law & pursuant to its direc- 
tion.— Davis ¢. R., (1924) 4 D. L. RR. 
843: [1924] S. C. KR. 522.— CAN. 

tii.- -—-.]—R.o. DE BERTOLI, [1927] 


568 








Add. Annotation :-—Consd. RK. 
20 Cr. App. Rep. 173. 


———— eee 


v. Parkin 


I aed —a 


4s Can. Crim. Cas. 118.—CAN 

ai, —— ——.J—H. v. Boar, [1926] 
S.C. R. 481; 46 Can. Crim. Cas. 161.— 
CAN. 

a ii, —— —.J—GURDITTA % R., 
11927] 2D. L. RR. 5775 [1927] 8S. C.h. 
80; 47 Can. Crim. Cas. 154.—CAN. 

a ili, -—- - ----.]-—BARRE v. I., 
(W927) 2D. L. KR. 1097; (1927) 8.C. hk. 
284: 48 Can. Crim. Cas. 91.—CAN. 

a iv. .)] -Hownry v. 7, 
W927) 3 DL. RR. 265; (1927) S.C. RR. 
629; 48 Can. Crim. Cas. 139.—-CAN, 

av. —— —.|—CiRDINAL tv. RR, 
(1927/4 D. L. R. 32>; (1927) 5. Ch. 
o4}3 45 Can. Crim. Cas. 243.-—- CAN. 


ce i. Effect of repeal of pro- 
visions for stating case pending appeal.) 
~—Where the tral judge reserved w& 
ease for the ct., but before it caine on 
for argument, the sects. of the Code 
allowing a stated cure were repealed, 
& the ct. set aside the conviction 
& ordered a new trial:-—JIeld: the 
amendment of the Code did not abro- 
gato the mghts pospesbed by prisoners 
on the date when they were convicted 
but such rights must bo determined 
under the old & uot under the new 
provisions of the Code, which were not 
then in force.—l. v. TAYLOR & YOUNG 
(1924), 41 Can. Crim. Cas. 212; 56 
N.S. R. 500.—CAN. 


kk i. J—h. vo, COWRLL (Sask.) 
(1928), 50 Can. Crim. Cas, 381.-- CAN. 
kk ii. ——.]—-R. r. WIGGINS (N. B.) 
(1928), 50 Can. Crim, Cas. 193.—CAN, 


sd. Jury illegally constituted— Leave 
of Court of Appeal necessary.}—R. v. 
Boak, [1925] 3 D. L. R. 887; [1925] 
Ss. on 625; 44 Can. Crim. Cas, 218. 


se. .fler dismissal of information — 
Failure of informant to appear.}—The 
right of appeal given by Criminal Code, 
8. 749, against the dismissal of an 
information or complaint does not 
exist when the dismissal is dne to the 
complainant’s or informant’s failure 
to appear.—CGHITTERMAN v. RALPH 








5528a. ——- In_ what 


92LI.K.B 662. 
5535. Add. Annotation: 

(1927), 91 J. P. 184. 
55386a. 








55386b. -—— 





evidence to establish 


Rep 60,C (. A 


5542. Add Annolalion —Mentd. 
(1929), 21 Cr App Rep 125 


5549a. — — 





et ee 


(Sash ) (1928] 20 Ww hh 
Can (ium Cas 252 CAN . 


sf Olyection to transeript of evidence — 
Trandatian J—P art of the evidence on 
t charge of raurder was given in Irish 
which was translated into I nglish so 
that iL might be understood by the 
judge the jwy & others concerned 
wm othe ewe Lhis evidcnce was not 
officially recorded in Irish as given but 
only as it was trinslated into 1 nglish 
& objection to the tr inscript was taken 
on behalf of the accused who sought 
Jeave to amend thea notices of applic v 
tion for leave to appeal (which had 
already been served) by including this 
objc tion Held as it is not an 
cescntial requisite for the purpose of 
in apphcation for Jeave to appeu to 
have a complcte transept or any 
transenpt of the evidence before thie 
ct, the ct being satisfied that the 
transcript of the note of the 
mitcrpreters rendering of the evidence 
was a completely accurate record 
& fully ade yuate fer the purpose of 
disposing of th applications f r deay 
to appeal & bavi regard to all the 
facts refused to allow the notices of 
pplication for Jeqave to appr to be 
amnende | A 4 a Joser Aids 1 
Wars [192)) 7 R 3260 =IR 


se fo ocuntyecuat Candler Summary 
Comiricloos 106 Mhethar Qialde nn J 

1 ot TAthienin (BOC) [1228] 
Ww ith 265 CAN 


5528 1 Certificate qranted — Only 
uhere yudge has doubt on case j—IlLho 
tmal judgc must have an opimen or 
behef of the fitness of the appcal upon 
qucstions of fact or mixed qucstionns of 
law & fact involved the burden on 
him would apy ai, thereforc to be 
groutcr than & were abhed to grant 
leave to apneal—R v Tartiri, 
f1925J1D L R112, (192443 W Wa 
863 —-CAN. 

5528 1. ——— J orm of certificate J—A 
urtificate statcd generally that the 
case was a fit one for appial —cld 
not such a certificits as 13 & 14 Geo 5, 
¢ 41, contemplated —KR v scoTa & 
WILLIAMBON (1924), 56 O T RR 325, 
43 Can Crim Cus 364 — CAN 

5528 1 Whether applicable to trial 
without gury }—-hW ov oliwas (1926) 1 
W W QR 321, 45 Can Crim Ca 
116, 22 Alta L R 161 —CAN 


sh No formal coniiction before court } 
—On awn appeal from a eMmmary con 
viction under the Governinent Liquor 
Act Rs BC 1924 ¢ 146 Meld 
appit was not deprived of hin right to 








o%1, vf 


circumstances.|—R. 
PARKIN (1928), 20 Cr App Rep. 173,C.C A 


5534. Add. Annotation —Refd. R 2 Cope (1923). 
Refd. R 1 


-]—The ct will not review a 
summary conviction of an incorngible rogue, 
but 1t will inust that quarter sessions, for 
the purpose of sentence, shall hear nothing 
but legal evidence.—R. v Drawn (1924), 15 
Cr. App. Rep. 183, C C. A. 

Annotations —Refd. R v Cope (1925),94 L JI K B 62 

R.1i Cadwell (1927) 20 Cr App Icp 60 

-]—The machinery of Vagrancy 

Act, 1824 (c. 83), must not be used merelv 

because @ crime 1s suspected, but the legal 

it fais 
reduced —R v Capwrui (1927), 20 Cr. App | 


}—-R v. LAMBIRr (1926), 19 
C21. App. Rep. 13], ¢ C. A. 


| 


—_—— 


| (Ont ) (1929), 92 Can Crim C1 


ee te ee 


Vol. XIV.—Criminal Law. 


5550. Add. Annotation .—Consd. R 
‘ (1925] 1K. B. 603 


5550a. —— .] R.v Smitu. No 1810b, ante 


v. 


Cases 6528a-—5570b. 


v. Smith, 


5554a. Order for payment of compensation For- 


Tec sdalc 


eee 


feiture Act, 1870 (c. 23), s.4.} -Thete as an 
appeal to the Ct of Cuminal Appeal vwameal 
wm order made under above sect, tor the 
payment of compensation by a peison con- 
victed of felony to a person aggrieved bv 
Joss of proputtv suffered by him through the 
felony, because bv the scat 


such compe nsa- 


tion constitutes & 1s enforce ible as a judgment 





debt, & 15 therefore a “sentence” within 
Crimimal Appeal Act, 1907 (¢ 


23), 8 21— 


Roa Jones, (19290]} 1] WB 211, O8 T, TF, 
kB L7t, 1407, T 144, 2th App Rep 
59 2S Corn € € 372,06 COA 
Sentence 5570a. | -R v. Mac WirtiAm (1928), 21 Cr. 
App Rep 31,C C A 
5570b. ——— Computation of time Whether Sunday 
Rot Wheech | included.] For the purpose of the statutory 
| notice of appcal Sunday 1s not a dis non - 


CCA 





appeal dy the fact that cn the open 
of the uppeal no fermale onve tien had 
vit been dbawn up & rcturned to the 
ct nor by the fact that the fine & 
costs ampesed by the magistrate A 
paid by applt had been rematte d by 
the magistrate toa gov rhment depart 
ment & were net in his possessicn when 
the netice of appc al Was serve bon him 

2 Kkawway (8B € ) Jbo2d) 3 
WW I 16 22 Can Crum Cas PSs 

CAN 


PART XIV SECT 1, SUB-SECT 2 


ai }—Where it was for the trial 
Judge to dccude whether prisons 
cxplination could rcasonably te truc 
& iat was to be assuincd from the fact 
of his finding prisoner guilty that he 
thought it could not reasonally he 
true ain which the ct concursed 
Heli not the function of the «ct to 
retry the case —Kk 2 Coon (192 ) 57 
N S KR 362—CAN 


sk Win 3: f 





pretlay J AN con 
vaction ott comtmen daw dm stoetness 
Consists cf verdit J lancet & 
Se rte me] fhe word he vever wo mae 

Tires usech as acosnusgp (he verda t of 4 
jury & atether times the sentence of 
the ct Craminal Procedure © de uses 
the word tab thoserses Phe mieann y 
of the word conviction in sect 
1) ¢) dm relation too: case hke the 
prebont tirnite the tocused ta Hoe 
the Judgment ¢f the t which sen 
tcnced him SULPRINTENDINS & Ft 

MEMBEANCER OF JOM ABT AIRS 
BrnNcap og JNANEND RA NATE Cire Ff 
929), f LJ 6Cak Jlto IND 


PART XIV SECT. 1, SUB-SECT 3 


c1 — — Bhat 1—Not senteme for 
rape} Rov Dr Youna RR v Tip 
DARD Rt Darurng (1927) 47 Can 
Crim Cas 207 600 I, kk lu» CAN 


sl Jurisdiction of Supreme Court of 
Canadu— 10 hear appeal from addition 
to sentence by lower court) Ihre Ib 
no Jurisdiction in the above ct to 
entertain an appeal against an addition 
to acntence by apprilate ct = a8 under 
Criminal Code 8 1021, th wght of 
appeal is rostmcted to an appeal against 
the aflirmance of aconviction GOLD 
HaMurRy R (1924) 3D LR 1008, 


1192455 C R 290, 50 Bh 129— 
CAN 

sm Leave to appeal — id puate 
reas must be shes ]}o2 Hariios 


ay) 
CAN 


569 


\ tf 


Row GRIvitte (1929), 21 Cr App Rep 10S, 


PART XIV SECT. 2 


6566 { Diseretion of court) - 
It is not the practh« of the C& af 
Cuminal Appeal to cntcrtain any 
ay plication fer an cvtension of thine 
whether to apply to the trial judge fer 
a certificate for leavo to appeal, or to 
Rive notico of appeal ci to give notice 
of apphecation fer leave to appoal if 
appet docs not at the time of apply lig 
for euch extension of time show that 
ho proposes to rely upon grounds of 
appeal or grounds for applying for 
leave to appcal which are grounds 
buch a8 can be cofertamed by tho ct 
in the excicise of Ite statutory fucin 
diufion 4A Gs oo» MANN, (1927] 

I. us IR 


gn \V fue sfanpealdefatirc | 
Ina Movi (Ont), (1927) 3 DOL 
63) 47Can Crim Cas $19 CAN 


so Cader Criarardl € de & Ti] 
Io» Norwan (Ont.) 4923) 19 Can 
Crim Caw 40 CAN 


—_— ~~ nce 


It 


Tirassr (PJ 
Kip} 


s)) } Rs 
[fho2s] td J J 
(wiI#) CAN 


1) 
4) Can Crh 


sq 1 Koa Winn (Ont) 
(192%), 4) Can Crim Cas f0f CAN 


sr Under Criminal Code 3 750 (b) ] 
$ oe Bocmpur (N 3S) (E938) 
Can Crim Can 186 CAN 


{i {Haunt of neana] On 
an application for an cxtensiou ol 
time within which to appeal which 
was not made until) aix months after 
conviction {lefd (4) want of rpeans 
Was not @ sufficient ground on whi h 
to base the applicati un & (2) In view 
of the dclay din oappiveng voi 
exceptional arcum tances would hav 
to be Ontablished bb fore tho oct woull 


Q 


le justified in granting th oappliea 
tion Poe SUNbprane S SONG TE 
AND (1927), 285 1 NN SW af 
fou qi ? uot gn 
tent my S; ros nisl Ce 
Aun jl boas of rary Ip : i 
“42 @€wwiil , n €rim 
Cw 104 ob Att F £ 42 £OAN, 
st tpl ate fr fathom made } 


Whenthe Ct f Appeal is sitting av 
pplication under sect OLB (2) cf 
Ciuiminal Cade for an cxtension — f 
the tie for an appeal should be rf 
te the t & not to a judge thaw f1 
(Chambers Koo Warnry Cn wolf 

py2UjJ LW W.! 270 CAN 


Cases 6572—5678a. EncuisH AND Emerre Dicest SuPPLEMENT. 


5572. Add. Annotation :—Refd. RB. v. Porter (1927), 
20 Cr. App. Rep. 55. 

5574a. —— Registrar must be informed at 
earliest possible moment.]—- When leave is 
sought to add new grounds of appeal they 
should be communicated to the registrar at 
the earliest possible moment.—R. v. Hope- 
SON (1924), 18 Cr. App. Rep. 7, 0. C. A. 

5577a. —— -—— ~—.]—Substantial particulars 
of misdirection, & of any other objections to 
the summing up, must be included in the 
notice of appeal, or must be sent to the 
registrar with the notice of appeal.—R. v. 
CAIRNS (1927), 43 T. L. R. 455; 20 Cr. App. 
Rep. 44, ©. O. A. 

5577b. Supplementary grounds — When 
allowed.J]—R. v. Portier, No. 3137a, ante. 


5585. Add. Annotation :—Refd. R. v. Thompson 
(1925), 18 Cr. App. Rep. 167. 

5585a. -}—An applit. may only in exceptional 
circumstances consent by counsel to be 
absent.—R. v. THOMPSON (1925), 18 Cr. 
App. Rep. 167, C. C. A. 


5595a. Appellant not entitled to be heard—When 
represented by counsel.]|—R. v. CHUNG YI 
Miao (1928), 21 Or. App. Rep. 56, C. C. A. 

5595b. No argument heard - Appeal pro forma as 
condition precedent to appeal to House of 
Lords.] — i. v. INMAN (1929), 21 Cr. App. Rep. 

. 159, C2. A, 

5596a. Official transcript of judgment at trial— 
How far binding.]—The ct. is Lound by the 
official transcript of a judgment of the trial 
ct.,in the absence of evidence of error therein. 
—H. v. Martin (1927), 20 Cr. App. Rep. 
108, OC. O. A. 

5604. Add. Annotation :—Refd.R. v. Porter (1927), 
20 Cr. App. Rep. 55. 


5605. Add. Annotation :—Refd. R. v. Porter (1927), 
Cr. App. Rep. 55. 
5607a. -}~In each of the following cases— 
(1) @ convict under sentence of penal servi- 
tude & preventive detention who appeals 
only against the sentence of preventive 
detention ; (2) a prisoner under sentence of 
imprisonment & flogging who appeals only 
against the flogging; (3) a prisoner under 
sentence of imprisonment & a recommenda- 
tion to deportation who appeals only against 
deportation; (4) a prisoner under con- 
current sentences of imprisonment & penal 
servitude who appeals only against the penal 
servitude ; (5) a@ prisoner under one sentence 
who appeals only against a sentence con- 
secutive thereon—the person appealing is 
an applt. within Criminal Appeal Act, 1907 
(c. 23), s. 14, & should be treated as such 


PART XIV. SECT. 8. 


5572 «ili, ---- — -.) —-Re RH. 
LEBuane, (1928) 1 D. L. R. 539; 49 

















v. oint 


et.’s opinion, evidence which, hud the 
een taken, would of nocessity 
ave raised in the mind of the trial 


pending the determination of his appeal.— 
R. v. Ross, R. v. FRIEND, R. v. BEATTIE, 
R. v. LLEWELLYN, R. v. Youne (1924), 131 
L. T. 26; 88 J. P. 90; 40 T. L. R. 617; 
ry oe C. C. 615; 18 Cr. App. Rep. 55, 


5616a. —_—- _——.]—In a proper case, especially 
with the concurrence of the Crown, the ct. 
will allow an application for leave to appeal 
against conviction to be treated as one for 
leave to appeal against sentence, & may 
thereupon deal with it as such.—R. v. TOWERS 
(1929), 21 Cr. App. Rep. 74, C. C. A. 

5624a. - - -}) Where an application has 
been adjourned for allegations by applicant 
to be investigated, the ct. may exception- 
ally on the hearing of the application allow 
the time of custody to run for sentence.— 
R. v. Sykes (1980), 22 Cr. App. Rep. 84, 
CLC. A, 

5628a. ———- Consecutive sentences——One quashed. | 
~—(1) When consecutive sentences have been 
passed on two convictions & the ct. 
quashes one of them, it may allow the 
sentence for the other to run froin the date 
of conviction. 

In sumuning-up larceny & obtaining credit 

by fraud must be carefully distimguished.- - 
R. v. LEE (1930), 22 Cr. App. Rep. 85, 
C.C. A, 

5629a. Sentence runs from session in which con- 
victed—Although passed in later session.|— 
Sentence generally runs from the date of the 
first sitting of the ct. of trial, at whatever 
date it may be passed.—R. v. ROBERTS 
(1929), 21 Cr. App. Rep. 69, C. C. A. 

5629b. No power to antedate beyond com-~- 
mencement of sessions.|— Sentence cannot 
be antedated beyond the first day of the 





sessions in which 1t is inflicted.-- hh. v. 
CrROCKETT (1929), 21 Cr. App. Rep. 164, 
CG. C. A, 

5629c. -— -—.] The ct. below cannot ante- 


date a sentence before the first day of the 
sessions. KR. v. Hater (1930), 22 Cr. App. 
Rep. 838, C. CL A. 


5629d. Sentence ordered to run from passing of 
sentence—Abnormal delay in preparing trans- 
scripts for court.|—R. v. MbryRick, R. v. 
RiBUFFI (1929), as reported in 21 Cr. App. 
Rep. 94, C. C. A. 

56438a. | Root. 
posl, 

5673a. ——.]—The ct. will, if it thinks fit, 
hear a plea of insanity even though it was 
not raised at the trial.—R. v. CANHAM (1925), 
18 Cr. App. Rep. 163, 0. C. A. 


TURKINGTON, No. 50965a, 





BOUTILIER (N. S.) (1928), 50 Can. Crim. 
Cas. 186.—CAN. 


Can. Crim. Cas. 136. —CAN. 
PART XIV. SECT. 5, SUB-SECT. 1.—A. 


5630 v. ——~-.}—The ct. hearing an 
hing 


appeal is not warranted in wo 
probabilities & substituting its view 
for that of the jury, to which the 
gicatost weight must still be given.— 
Kk. o. De Bruag, (1924) 4 D. L. R. 496; 
55 0. L. It. 507.—CAN. 


5630 vi.-——.]—R. v. BURKE (1924), 


3 
44 Can. Cilin Cas. 205.—CAN., 


PART XIV. SECT. &, SUB-SECT. 2.—A. 


5666 i. -——-— Insanity }—At the trial 
of accused for murder there was, in the 


judge a doubt whether accused was 
then, on account of insanity, capable 
of conducting his defence: but the 
point was not brought to the attention 
of the trial judge, & the course pre- 
seribed by Criminal Code, s. 967, was 
not adopted:—Held: the omission 
of counsel ought not to deprive accused 
of the right given hin: by the sect. & 
new trial directed.—R. v. WILLIAMS, 
[1929} 1 D.L. R. 343; 50 Can. Crim. 
Cas. 230 > 63 oO. L. R. 191.— CAN. 


PART XIV. SECT. 5, SUB-SECT. 2.-—C . 


sb. Objection to convichon on ibaa 
of defert in information.)—R. v. 


570 


PART XIV. SECT. 6, SUB-SECT. 1. 


sd. In Ireland.}—Practice & pro- 
cedure, as to applications to allow fresh 
evidence on appeal, laid down by the 
C e of ni ADE _Zl.—A.-G, = 
M‘Gann, [1927] I. R. 503.—IR. 


PART XIV. SECT. 6, SUB-SECT. 2. 


sf. Conviction improper—Claim to 
substitute sentence for’ leaser offence— 
Leave to obtain further evidence—Con- 
jined to lesser offence.}—Where on an 
appeal from a conviction for unlaw- 
fuily having carnal knowledge of a 
girl 14 years of age, it appeared that 
the accused had not been properly 
convicted, but thero being no majority 


| R. v. Hatcos & Switrr 


App. Rep. 181, C. C. A. 


5800a. Confilcting medical views.]—The mere fact 
that conflicting medical views of the evidence 
in a case were put before the jury is not a 
ground for granting leave to appeal.—R. v. 
THORNE (1925), 69 Sol. Jo. 493; 


App. Rep. 186, C. C. A. 


5802a. Unsatisfactory identification.]—Conviction 
quashed.—R. v. Hircucock (1926), 19 Cr. 


App. Rep. 181, C. C. A. 


5802b. Photograph of accused published in news- 
paper.]—R. v. MORRISON (1911), 6 Cr. App. 


Rep. 159, C. C. A. 


5802c. Insanity—-Supervening after 
v. DRISCOLL & ROWLANDS (1928), 20 Cr. App. 


Rep. 161, C. C. A. 
5805. Add. Annotation: 


ee ee ern ee cet —— 





of the ct. in favour of directing a new 
trial, the Crown asked the ct. to pro- 
ceed under Criminal Code, s. 1916 (2), 
& substitute a sentence for indecent 
assault, whereupon the accused’s 
counsel moved for leave to obtain & 
present new evidence from onc Z., 
who would have been a compcllable 
witness at the trial :—Held : such leave 
should be granted, the additional 
evidence to be confined to the charge 
of indecent assault, & the hearing of 
the appeal should stand over until 
further order, &, in the meantime, 
the evidence of said witness should be 
taken before the registrar of the 
supreme Ct. & forwarded by him to 
the registrar of the Ct. of Appeal.— 
R. », SHUMARIN (8. C.), [1928] | 
W. Ww. KH. 300.-—CAN. 


PART XIV. SECT. 6, SUB-SECT. 3. 

5740 iii. -——.}—An application must 
be refused, where the person whom it 
was sought to call had been present in 
ct. at the time of the trial & available 
to be called by accused or his counsel 
if they desired to do so.—KH. v. CRONAN 
(1924), 41 Can. Crim. Cas. 320; 57 
N. S. it. 25.—CAN. 

5766 ti. ~——-—.]-—-The defence having 
been permitted for the purpose of 
securing a new trial to read the affidavit 
of one who it contended should have 
been called as a witness by the prose- 
cution :—Held: the omission to call 
such witness did not result in such a 
muscarriage of Justice, or the possibility 
of 1t, as to warrant a new trial.—R. v. 
GALLAGHER, [1924} 4 D. lL. R. 10593 
3 Ww. Ww. kh. 3571.—CAN. 

st. No opportunity of croas-exaniining 
‘ormer witness on ement at trial. |— 

t%. vw VYE (1925), 44 Can. Crim. Cas. 
249; [1925] 3 W. W. It. 100.—CAN. 


PART XIV. SECT. 6, SUB-SECT. 4. 
sv. Evidence material & relevant to 
show verdict wrong.\}—The purpose of 
the ct. in allowing applt. to lead 
additional evidence under Criminal 
Appeal (Scotland) Act, 1926, s. 6 (db), 
is to give him an o pporvunity of show- 
ing that the ver was pronounced 
in the absence of matter material & 
relevant to lead to a contrary result.— 
SLATER v. H.M. ADVOCATE, [1928] 
8. C. (J.) 94.—SCOT. 
PART XIV. SECT. 6, SUB-SECT. 5. 
m. Read now ‘* 5798 i.”” 


5793 ° ~}—R. Vv. HvsBLEY 
(1925), 57 N. Ss. R. 537.—-CAN. 


PART XIV. SECT. 7, SUB-SECT. 1. 
pi. Criminal Appeal (Scotland 
Act, 1926 (c. 15).}-—The Ct. of Coming 
Appeal is not a ct. of review in the 
sense in which that term is used in 
civil procedure; it cannot upset a 
verdict merely because it disagrees with 





Refd. 
(1930), 22 Cr. App. Rep. 130. 


Vol. XIV.—Criminal Law. 


(1928), 20 Cr. | 5806a. ——— Indictment alleging offence under 


Cases 5789a—5816b. 


repealed section of statute.]|—Whaore a person 


1 s 
8 Cr 12; 


C. C. A. 
5816a. 





is convicted on an indictment framed under 
& repealed section of a statute, the Ct. of 
Criminal Appeal will quash the conviction. 
—-R. v. TaYLor (1924), 93 L. J. K. B. 912; 
S8 J. P. 152; 40 T. L. R. 8363 69 Sol. Jo. 
22 L. G. R. 681; 18 Cr. App. Rep. 105, 


-|—If a judge has distinctly reachod the 


conclusion that the case against a deft. is 


trial.|—R. 5816b. | 


merely one of suspicion, he ought to with- 
draw it from the jury.—R. v. JOHNSON 
(1928), 21 Cr. App. Rep, 66. CG. O. A. 


If the et. 1s of opmion that at the 
close of the case tor the prosecution there is 


no evidence to go to the Jury i will, in the 


R. ow Friend 


the view either of the evidence or of 
the credibility of the witnesses on 
which it proceeded ; it cannot interfere 
unless it thinks the verdict unreason- 
able. The test of unrcasonableness 
is similar to that applied to verdicts 
obtained in civil jury trials, viz., was 
the verdict so flagrantly wrong that no 
reasonable jury, acting honestly undor 

roper direction, could have given it.— 

EBB v. H.M. ADVOCATE, (10927) 
S. C. (J.) 92.—SCOT. 

p fi. ——.])—Held: an appellato 
ct. could not, under Criminal Code, 
8. 1016 (2), substitute for the con- 
viction under s. 405 a conviction under 
8s. 406.—R. v. Lerovy (1928) 3 
DL. L. R. 688; 50 Can. Crim. Cas. 52; 
62 O. L. R. 336.—CAN. 


p ili. -}—Applt. was triod for 
murder by intentionally causing the 
death of another native. He was con- 
vioted by the Additional Sessions Judge 
& four assessors of culpable homicide 
not amounting to murder, & was 
sentenced to a term of rigorous Lnprison- 
ment. ‘The Govt. applied for a revision 
of the Judginont, & the High Ct. alterod 
the conviction to one of muwder & 
sentenced the applt. to death *-—/eld : 
on an application for revision, as dis- 
tinguished from an appeal, the High 
Court had no jurisdiction to convert 
the finding of an acquittal of murder 
into one of conviction & to sentence 
the man to death.— KIBHAN Sinai v. 
Fennel: 447. L RR. 690, B.C. - 





b i. ———.}—-Deft. was tiled on an 
indictment charging commission of an 
offence & was convicted of an “‘ attempt 
to commit "’ that offonce :—Held: the 
evidence was sufficient to sustain tho 
verdict, & his appealmust be dismissed. 
we GING (1924), 57 N.S. H. 196. 
— e é 


b ii. Where accused is 
charged with having committed a crime 
at a named place in & named county & 
province, & a place with such nanie is 
referred to in the evidence at the trial, 
the fact that there is nothing in the 
evidence to show that the place is 
within such county or province. —Held : 
not such an omission as to give ground 


ore eee 


for an appeal.—h. v. PAYE?T®., [1025] 
er 4 t.112; [1924] 3 W. W. lt. 865. 


b fii. -}—Where the Crown’s 
case was founded on the cvidence of 4 
very yous child, who contradicted 
herself on the vital point in the tmal, & 
on several minor matters :—Hild: & 
conviction founded on such evidence 
could not. bo sustained — K. 7 GIKONE 
(1925), 834 B C. R. 534.—CAN. 

biv. ——.J—R. v. McKenzit (1026), 
58 N. 8s. R. 464.—CAN. 

b v. ~—~-—.J—-Findings of the ct. ora 
jury on questions of fuct are only ta be 
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absence of evidence of such evidence from 
the defence, 


quash aiconviction. RK. rv. 


set aside where the findings are obvi- 
ously & palpably wrong, or aro un- 
reasonable & cannot be supported by 
the ovidence.—R. ». M. (1926), 46 Can. 
Crim. Cas. 80; 58 N.S. Bt. 612.—CAN. 

b vi, —-—.]— peal dismissed .-— 
R. v. DAVIDBON (1926), 47 Can. Crim. 
Cas. 80; 59 N. 8. R. 179.—CAN. 

b vii. —-—~-.]}—Appoal dismissed.— 
R. v. NICHOLSON (1026), 47 Can. Crim. 
Cas. 113; 59 N.S. R. 323.—-CAN., 

b vill. -—--.)- Appeal dismlssod.— 
Rh. v. Happap (1927), 47 Can. Orim. 
Cas. 163; 59 N.S. It. 187.-—CAN. 

b ix, - -— .}—~Cireumstances in which 
an appeal against a conviction for 
forgery, by waking interlincations in 
a document, was = allowed.—-kt. v. 
ZERERKO (Sask.) (1927), 48 Can. Crim. 
Cus. 87.—CAN. 


bx. —-— Varune between evidence 
& charge .uts to date of offence.)\— 
Conviction quashed.- R.o » Davis 


(Alta.), [1927] 2 W. W. ht. 605; 49 
Can. Crim. Cas. 85. —-CAN. 

b xi. - ---.] The Ct. of Criminal 
appcel quashed a verdict & sontonce, 
where the evidence was defective in 
ome important respects, & the ovi- 
dence, such as it was, was not presentod 
to the jury in such a way as to bring 
sullicilontly olearly before them the 
qucstions they had to determine.—~ 
A.-G. v0. SMLIU L927] I. lh. 564.--IR. 

b xii. -.j -[f the ovidence is 
sufficiont to Justify a conviction, & 
the jury are properly directed, the Ct. 
of Appeal cannot interfere with their 
verdict because in the opinion of the 
presiding Judge it is based on evidence 
which was untrustworthy & ought not 
to have been accepted. --R. v. THOMAS 
(1928), 28 S. RON. S. W. 400; 45 
N. 8. WwW. W. N. 146. —AUS., 

st. Court may reduce sentence—- 
Although no appeal from sentencce.)— 
It. ve. Musgrave (N 8.) (1086), 46 
Can Crim. Cas. 45.- CAN. 
Non-ndutable offence tried as 
andielable offerme.) Reo ov. THOMPSON, 
{ . a 899s 50 Can. Crh. 
Cas. 183; 62 0. L. &. 610. CAN. 

sw. Convution not in fori r quicd 
by Act Omission of order for forfeiture. | 
~~ Deft. was convieted by a district 
justices of an offence under Fisheries 
Act, 1924, but the district justice 
omitted ty order « forfeiture of the fish 
as required by the Act - Held: tho 
omiasion invalidated the convictlon. —~— 
TANGNEY ov. Disrricr JUALIIO“ FOR 
CouNLY oF Kerry, (1928) 1, BR. 358.— 
IR. 

PART XIV. SECT. 7, SUB-SECT. 4. 
R. v. BERG! k, 


5824 i ——, J ry 
(1925) 2D. L. HR. 2375 43 Can. Crim, 
Cas. 30} N. 

5824 vi. J—Defin. were 


convicted of the offences of conspiing 


—— 
e 








Cases §816b—5982a. 


JIOCHGEICS (1929), 21 Cr. App. Rep. 161, 
AS ING 
5840a. ——-- ——-.]--R. v. DANIELS (1927), 20 Cr. 


App. Rep. 127, C. CG. A. 


5850. Add. Annotation :—-Refd. R. v. Rice (1927), 
20 Cr. App. Rep. 21. 

5850a. -|—The exercise of the juris- 
diction under Criminal Appeal Act, 1907 
(c. 23), s. 4, depends on the circumstances of 
the particular case, whatever may be the 
opinion of the judge who tried it.—R. v. 
Ricw (1927), 20 Cr. App. Rep. 21, C. C. A. 

Annotation :—Refd. It. v. Davidson (1927), 20 Cr. App. Rep. 

20. 


5850b. —_— ——.]—R. v. Davipson, No. 3129b, 














ante. 
5856a. -J—R. v. RricHARDS, No. 6230a, post. 
5856b. -/—-Conviction quashed on the grounds 


of non-direction & of receipt of inadmissible 
evidence.—R. v. HOWARTH (1926), 19 Cr. 
App. Rep. 102, C. C. A. 


5856ce. ——_.]}— R. v. Berry (1926), 19 Cr. App. 
Rep. 113, C. G. A. 


5868a. —- - —- .- It is a misdirection, on a 
charge of obtaining credit by fraud, that the 
jury may consider other cases of alleged 
stealing. which have not been established in 
evidence. R. ov. Huu (1930), 22 Cre App. 
Rep. 54, 2 C. A, 


5867. Add. Annotation :—Distd. R. v. King (1927), 
20 Cr. App. Rep. 158. 


5870a. ——— -|}—Convictions quashed on the 
ground of evidence of previous convictions 
having been wrongly admitted.—R. 1. 
GRAHAM, R. v. ANDERSON (1924), 18 Cr. 
App. Rep. 8, C. C. A. 





to dofraud a city corpn. of money due 
to the corpn. for taxes :—Held: an 
inference of guilty knowledge or 
belief could not properly be drawn 
beyond all reasonable doubt, & with 58 
such degree of certainty as wonld 
warrant the convictions, which were 


O'CONNOR (1882), 15 N.S. R. (3 Rh. 
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56 viia. S. 2. R. v. CHIN CHONG 
(1921), 29 B.C. 1. 627.—CAN. 


ENGLISH AND Empire Dicrst SupPLEMENT. 





5870b. —— -|—R. v. Kina (1927), 20 Cr. 
App. Rep. 158, C. C. A. 


5870c. —-— Evidence of bad character.]|—R. v. 
FLEMING, No. 6106a, post. 








5873a. ——.}—R. v. Hastam, No. 2839a, 
ante. 
5877a. ——.]—R. v. Homer (1926), 19 Cr. 


App. Rep. 118, C. C. A. 


5884. Add. Annolation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 


5887. Add. Annotations :—Refd. BK. v. Dunkley 
(1926), 134 L. T. 632; R. o. McLean (1926), 
1384 L. T. 640; R. vo. Pollinger (1930), 22 
Cr. App. Rep. 75. 

5906. Add. Annotation :—Consd. R. v. Baldwin 
(1925), 133 L. T. 191. 

5926a. ——-.]—R. v. Howartn, No. 5856b, ante. 


5927a. -}—Where the defence is an 
alii, the jury must be pointedly directed on 
the identification.—R. v. Puinuips (1924), 
89 J. P.16; 41 T.L. R. 190; 18 Cr. App. Rep. 
161, C. CO. A. 

5927b. Direction as to time.]—R. v. SMITH, 
No. 6066a, post. 

5927c. -}—Where an alibi is set up as a 
defence, the jury must be directed that if it 
fails they must consider the facts of the case 
on their merits.—R. v. CHew (1926), 19 Cr. 
App. Rep. 75, (. C. A. 

5929a. -]—When in a trial for larceny 
asportation of documents has been proved, 
there must be a direction whether it took 
place animo furandi or not.—R. v. JONES 
(1925), 19 Cr. App. Rep. 39, C. C. A. 

5932a. By bailee—Intent to defraud.|—R. v. 
Moore, No. 3007a, ante. 


























they had left the hotel, a third man, 
who came to the hotel with them, was 
found dead & in a battered condition 
in the room they had left. On appeal 
from the conviction of uccused for 
munslaughter :—Held: there was non- 
direction amounting to misdirection 


accordingly quashed.—R. v. rs1rin, 
Ri.v. WALKER, Rev. SpERON (1925), 43 
Can. Crim. Cas. 348; 560. L. &. 





547.—CAN. 
5824 vii. - — -- Deft. was 
convicted of rape :—HMeld: — having 


regard to the evidence, the verdict was 
unreasounble & could not be supported 
& must be set asido.- Jt. vo. HuBLis 
(1925), 58 N.S. RR. 113.- CAN. 

6824 viii. - --— —— -.]- Rev. Wart 
Sing Cuow (B. C.) (1927), 48 Can. 
Ciim. Cas. 144.—CAN., 

6824 ix. see -.J—Hield: on 
finding that deft., while intoxicated, 
was in charge of a motor-vehiclo, did 
not justify a conviction for driving 
while intoxicated, nor could deft. be 
convicted of the alternative offence, 
for Criminal Code, 4. 285 (4), cannot 
upply to a vehicle which is out of com- 
mission & cannot be operated by its 
own power.— R. v. Hiaurtys, [19208] 1 
D. Js. R. 269; 50 Can. Crim. Cas. 381; 
63 O. L. 2. 101.—CAN. 

5824 x. -—— -- .J Row de. 
(1929, 1 W. OW. RB. 6245 562 Can. Crim. 
Cus. 72; 38 Man. L. R. 1141.— CAN. 

li, -~+ Kividence  cireum- 
stantial only.J— Rv. Yor YORN (Ont.) 
(3929), 52 Can. Crim. Cas. 300. CAN, 

5843 viii. ——.]-—R. vw. NICHOL- 
BON (1926), 47 Can. Crim. Cas. 113; 
59 N.S. BR. 323.—CAN, 

5843 ix. - -— ——.]}-—-R. v. May 
(Sask.), 11927] 1 D. L. R. 753; 47 
Can. Crim. Cas. 118.—CAN, 


_ 8x. Conriction for offence not charged, 
tn) summons.)— HaLnax Corpn. 0. 





a eee 





5856 xvi. ——.J—R. v. ORTYNSKY, 
11927} 2 D. L. RR. 9733; [1927] 1 
W. W. TR. 9573; 47 Cuan. Crim. Cas. 
319; 21 Sask. L. Tt. 448.—CAN. 

6 (p. 522) i. Irregularities at 
former triul— Prosecution for perjury. }— 
The ct. can take into consideration 
circumstances & irregularitics as to evi- 
dence, winch occurred not at the trial. 
the verdict at which is in appeal, but 
at a former trial where the perjury for 
which acoused has been convicted was 
alleged to have been conunitted.— 
Tt. v. CIRSLENSKI, [1924] 1 W. W. 2, 

e (p. 520) i. =e Rts 
Bareray (Ont.) ('929), 62 Can, Crim. 
Cas, 135%. CAN, 





PART XIV. SECT. 7, SUB-SECT. 6. 
5909 i. Conviction quashed —Evidence 
Jor defence excluded.) —WIXNING |v, 
TORRANCE, [1928] S. C. (J.) 79.—SCOT. 


PART XIV. SECT. 7, SUB-SECT. 7.— 
A, (a). 





a i. ——.]}—R. v. AVERILL, 
[1927] 2 W. W. BR. 310; 4&8 Can. Crim. 
Cus. 121; 21 Sask. L. R. 679.— CAN. 

a ii. -] . v, CoorER 
(Ont.), (1927) 4 D. L. BR. 1093;3* 49 
Can. Criin. Cas. 87.—CAN. 

5920 iii. ———.]}—-Accused & one M. 
left a room in an hotel together, both 
intoxicated. On reaching the rotunda 
of the hotel M. said to the night clerk 
““T got hit in the eye, but the other 
fellow got worse than I did,’’ & the 
clerk saw that there was blood on both 
of M.’s hands. Immediately after 
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in the charge of the judge, to the Jury, 
the result of which was that the 
strongest evidence in favour of accuped, 
viz., M.’a appeurance after coming out 
of the room & his statement of his 
actions, was not submitted to the 
Jury's considcration as it ought, & 
there should be a uew trial HK. oe. 
NIcnoOmson (1927), 49 Can. Crim, Cas. 
228; 39 B.C. R. 264. CAN. 

§920 iv. ——~.]—An indictiment was 
presented ugaiust three accused personn 
for breaking & entering & for stealing. 
The trial judge left the case to the 
jury us being one of breaking & 
entering only, & did not point out to 
the jury that it was, under Criminal 
Code, 8. 575, open to the jury to find 
the prisoners, or some of them, guilty 
of stealing :—eld: this omission was 
in itself sufficient to amount to a 
niuscarriage of justice.—R. v. SHORT, 
GreiLey & Prirvt, [1928] St. R. Qd. 
246; 22 Q. J. P. 108. —AUS. 


sy. Direction alleged to be unfair.J— 
R. vr. Hum Kina, [1928] 2 b>. L. R. 
637; 49 Can. Crim. Cas. 174; 60 
N. S, It. 5.—CAN. 


PART XIV. stay 7, SUB-SECT. 7.— 


sb. Bigamy-—— Felonious intent.) — 
Where the trial judge directed the jury 
that if accused intended to be married 
®& second time, his first wife being 
alive to his knowledge & the first 
marriage being a lawful marriage, there 
was felonious intent:—Held: this 
direction was right.—R. ©. KENNEDY, 
(1923) 3. A. S. lt. 183.— AUS. 


59382b. Breaking & entering—Breaking.|—R v 
Luioyp, No. 2839b, ante. 


5932c. -]—On an indictment charging 
breaking & entering, a breaking in law must 
be proved, & the jury must be distinctly 
charged on this poiunt—R v_ BRILRIFY 
(1924), 18 Cr. App. Rep 136, C. C. A. 


5938a. —— -}+—The gist of the crime of 
obtaining by false pretences 1s an intent to 
defraud _ direction on this poimt must be 
clear.—R. v. RENTON (1925), 19 Cr App 
Rep 33, C.C. A. 


5938b. -+-On a charge of obtaining 
by false pretences there must be a dir ction 
on the issue of wntent.—-R v Kay (1925), 19 
Cr. App. Rep. 42, C.C. A 


5943a. Larceny.| Ona charge of knowingly 
recuiving stolen goods it is imperitive that 
the ywy should be ducctcd that the larceny 
implud must be proved Roe MeGuiri 

















(1930), 22 ¢1 App Rep 31,€ € A 
5947. 1tdd lnnolution Consd. Ro 2 Woods 


(1930), Lio 1. I 31] 
5947a. | Rot Woovs, No Tb ante 


5947b. Failure to distinguish larceny & obtaining 
credit by fraud.}] Roc Tin, No 5625a, ante 


5959. Add Annotatwons —Consd. R v ‘Thorpe 
(1925), 188 L YT 95. Refd. RH v Canham 
(1925), 18 Cr App Rep 163 


5965a. —.| (1) An alternative theory put 
forward by the defence which is consistent 
with the evidence Ought not to be igmered in 

the sumimung up & the ct will consider at 
(2) The ct will not intertare wath the 
findings of fact by a jury if they hive been 








ee ee 
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propaly duected & could rosonably arrive 
it the v idiact —R ot EURKINGLON (1030), 
22¢r App Rep Yl, ¢C A 
5976. Add Annotation —Folld. R 
(1924), 15 Ci. App Rep 29. 


5992a. j}—-hR ov Taverner & Tostri (1925), 
21G: App Rep 68,0 C A, 


5992b. } AN musdiecction on a matcual fret 
is suflicient to anvalidate conviction Kot 
DAVIES (1930) 22C1 App hep 21, € A 


5992c. o] oN de tinite In aw suInNMIng 
up about the identification of a chattel 
charged an the andietment to have been 
stolen may be jround tot quashing a cot 
vition Roe Bripoin (1990), 22 C1 App 
Rep 21,0 €C A 


6013. idd. Annotation —Refd. KR v. Fishcr (1026), 
19 Cr App Rep 166 
6034a. | Roe Britacs, No 1698a, ante 


6034b. -| A summing up must distinguish 
Cleatly between th charge of larceny A that 
cf hnowin,ly recervang, A, rt there is moore 
than one deft) between their respective 


v. Moore 


mistake 


shares inthe offences alleged Roa PBB 
(19,0) 221 App Rep 50,0 CA 
6056. 1dd Annotations Consd. KR 1 Hvins 


(1921),S8J P 196) Apld Rov Becbe (1925), 


133 L T 73b  Consd. Stithaum v St itham, 
11920] P 13h Apld Who Charavannmiuttu 
(1930) 22 C1 App Rep f Consd R a. 
Davies (1930) 2201 App Rep o> Refd. i. 


vy Ross (1924), 18 1 App Hep 14k, Rov 
Haris, [1927] 2 K B 587. 


fdd Annolation Refd. Rh t 
Mortiss (1926), 134 1 655 


6063. Robuts & 


a ee 


PART XIV SECT 7 SUB-SECT 7 Widti th omission ficm the tital ) PART XIV SECP 7, SUB-SECT 7 
A (oc) yid, 8 charge of an Instruction that C (b) av 
5948 1 Wither ge und for quashin} accuscd was entitled t> the bonefit cf ad Der tin that emdence as to 
miite nm] Broons ¢ llo2s] to | a reasonibie doubt was a pubstantial | gg yscda tm noral character rclecant 
Db R 268 £65Can Cmm Cas 333 wrong ¢ntithing hum to a new tual tresimplom cf unnnence | Eho judge 
11927] 5 ¢ KR O33 CAN Poa dayraie oda}. W OW ot Tad hrectcd the Jury that the facts proved 
sOCan Crim Cus 40300 $9 BOC RY with refarence to prisonars characte 
PART XIV SECT 7, SUB-SECT 7 SL CAN were rolevant for ther considc ration 
C (a) 6019 iv po Up rth toabgtanm | & that the prooumptton of innocence 
6006 v - —— j—In direct infu tment chargamg roocivim, tf den upphed with les cifect to prisonct than 
ing the jury, the judge gave them the |b ot olt wag ther t  have deen | to a map of ae { good chiracter 
LuApression that mere knowledgc of the at len th gury was hare d th Lh jury found the prisoner guilty by 
cume Without any aiding ot abctung | poss htm of 1c ¢ tlh tinmgrga y | & air wonyorty Held the judge 
thcrcof was sufficicnt to make accuscd | thr wean th os rihe ort had inindicctad the jury in Jaw In 
wu piunerpal offender —Meld i mis showutp, that he got dt honestly df | more t that the dimou character of 
direction, & new tual ordcrnd KR 1 he fail to give sacasonalle acc unt of | the parc) was firclevant & tho pree- 
DutcHak, (19-4)4 D L R 973 —CAN it he waceonably pro ume d to be in sumption of jun cence applied equally 





6016 iv }—It was cou 
tended that the judge musdircctad tho 
jury in reading to them a sot of the 
Criminal Code which had been repealed 
before the trial took place —Jleld 


the charge was hot 


A vo Sthama No 





was proved & was nut denicd, but the 
defence of tumporary insanity caused 


poses. n oof it dishcnently 
the principles of law us Jud down 


viction must fe act aside & on wtn il 


wa in all cases & coald only be displaced 
by cvidcuee rele vant to prove the criine 
charged SrAiLtio vw HM Apvocall 


LLa28j) 3 C (J) 94 SCOT 


mnuce than o with 


OUJJ & the cn 


Pr ill 


) 3 Howidn 
(Alta) [Ly20) oo W Wf 


a 3 os 


ua the pect in question Was simply 4 hud 1 2 Morton (bis) 1d) 1 | PART XIV eet A SUB-SECT 7 
statcment of the common law & could (20) 4 fan C1ilm Cas Jb, C0 (b) v 
not projudicially affect prisoner the Ns | 302 AN se / ds t dr tyny ot ly 
Case Wis Within the Codc, 6 1014 (c) & ,afo n  sstry | Miaooait 
the objection hud no effect—lt_ v | PART XIV SECT 7, SUB-SECT q— | ded) ~ b I 7) IW WSJ 
McLAcuIAN (1923) 06 NS R 413, C (b) u io 1 ¢ i Wr Cas “ 
41 Can Ciim Cus 249 CAN. di) —}Lhe ommann to place ee Eee AN 

$016 v. -——]—‘lhe fact that | clearly before the jury tre law as to | PART XIV SECT 7 SUBSECT 8 A 
the tial judge wm charging the Jury | the ight of private defence of the CF 4ahe Loe Wey 
his substqunt couection of this | & & dinct their attonti : t the point : hn " i ae ee Ml ie ind d 
statement after the jury were called | whethar, & how fur wa ined was ai: ma S Chieae wae yi Oe ae 6 
back, Justify the sotting aside of the | justified in attaching decosn din BT cereale Pea nue 
cunviction —STEFLE v KH, (1924) 4 | order to prevent injury t hu cif — _ ae Toe SAMMI (ped), 43 
DL ¥ ive, (1924)1 W W R 1146 | Held wu mindarection vitiitu., the | (|, yeh (ab 2h GN Ae 
—CAN. hares I iF cart (d26) LL CAN 

$ Cale 980 — 
» SUB-SECT 7 — | ril —j] HAchiwe R [1.7] 

es SET bi oe du } oo] Z wert : ie (so dy 760 = {1927])8 C RR ftp 

019k —— }- Where homuide | 1)? 75 a ar ae ae | 45 Can Crim Cas 172—CAN 

| 


by intoxicating liquor wus et up — 


sc Ztape }—R v Har (Ont ) (1327) 
49 Can Crim Cas Lib —CAN 


Can. Crim Cus 149 —CAN 
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Cases 6064—6078b. 


6064. Add. Annotations :—Consd. Statham v. Stat- 
ham, [1929] P. 131. Refd. R. v. Whitehead, 
[1929] 1 K. B. 99. 


6066a. ——- ——— Direction that corroboration exists 
not warranted on facts. ]—(1) It is a ground for 
uashing a conviction, if the jury is directed 
that there is corroboration of an accomplice’s 
evidence, when the ct. thinks there is none. 
(2) In dealing with the defence of an alibi, 
the ct. of trial ought to direct the jury on any 
part of the period of time which is relevant. 
(3) Without saying that in every case it 
is proper to sentence an accomplice pleading 
guilty before he gives evidence for the Crown, 
it is obvious that where he is not sentenced 
it is more than ever necessary to warn the 
jury about accepting his testimony, because 
his object is to mitigate his own punishment 
(Avory, J.).—R. v. Suir (1924), 18 Cr. App. 
Rep. 19, C. C. A. 


6066b. —-—.]—Where the evidence against 
a prisoner is the uncorroborated evidence of 
an accomplice the judge must warn the jury 
that, while they may convict on such evidence, 
it is always, not generally, dangerous to do so. 
It is wrong for the judge to tell the jury that 
if they are quite certain in such a case that 
the accomplice is telling the truth they ought 
to act on it.—R. v. Breese (1925), 183 
L. T. 736; 89 J. P. 175; 41 7. L. R. 
635 } 28 Cox, ©. 0. 47; 19 Cr. App. Rep. 22, 
C. C. A. 

Annotation :—Retd. R. v. Harris, (1927) 2 K. 3. 587. 


6067a. ~-}—The correct direction 
. onacharge of indecent assault is that it is not 
safe to convict on the uncorroborated evidence 
of prosecutrix, but that the jury, if they are 
satisfied of her veracity, may, after paying 
attention to that warning, nevertheless 
convict.—R. v. JONES (1925), 19 Cr. App. 
Rep. 40, OC. OC. A. 
6067b. ~ --—-- —.f RR. te. No. 
3156f, ante. 
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6068a. —— 7 consent is 
the defence to a charge of rape, the jury must 
be warned of the absence of corroboration of 
the female’s story.—-R. v. SALMAN (1924), 18 
Cr. App. Rep. 50, 0. C. A. 
b. —— —— —— ——.]—R. v. DRAPER 
(1929), 21 Cr. App. Rep. 147, C. C. A. 


6069a. —--—-.]—When the only 
witness for the Crown on a charge of larceny 
is the receiver of the stolen property, the 
jary should be warned that they may require 
corroboration.—R. v. Drxon (1925), 19 Cr. 
App. Rep. 36, O. C. A. 

6072a. ——- ----.J—Summing up must be em- 
phatic on the danger of accepting the un- 
corroborated evidence of accomplices & care 
niust be taken that suggested corroboration is 
in fact adequate.-—R. v. CLIVE (1980), 22 C'r. 
App. Rep. 19, C. C. A. 

















6072b. --—— o+—-R. vo. CHARAVANMUTYU, No. 
40438a, ante. 
6072c. Evidence of young children.}—R. v. 





MARSHALL, No. 3136a, ante. 


6078a. -—-- Similar offences on different dates. | — 
Rov. CHARAVANMUTIU, No. 1943a, ante 


6076. .idd. Annotation :— Refd. BR. v. Southern 
(1929), 142 L. T. 383. 
6078. Add. Annotation :- Refd. R. v. Southern 


(1929), 142 L. T. 383. 

6078a. ——- —— .J- Even though a sum- 
ming-up omits express direction on the 
relation of accomplices to corroboration of 
their evidence, the ct. may, if it is satisfied 
that throughout the trial it has been made 
clear that the issue is whether the testimony 
of accomplices is adequately confirmed by 
that of other witnesses, decline to quash a 
conviction. R.ov. Davirs (1930), 22 (Cr. 
App. Rep. 33, C. Cy A, 

6078b. — Corroboration required by rule of 
practice only.]—lt. v. SOUTHERN, No. 3156f, 
ante, 
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6064 vii. .J—The rule as 
to the danger of convicting upon the 
uncorroborated testimony of an accom- 
plice is not a strict rule of law, but 
merely one of practical wisdom & 
care eas, & the omission of the trial 
Judge to give the customary warning, 
evon if technically an crror, does not 
coustitute such a uiscarriage of justice 
or substantial bier 3 as to vitiate the 
conviction.-—R. v. GALLAGHER, [1024] 
. D. L. R. 1059; 3 W. W. RR. 357.— 








6064 viii. -}~—A charge to 
the jury, that, while it was dangerous 
to convict on the evidence of an 
accomplice without corroboration, yet 

this case it was the right & duty of 
the jury, if on the accomplice’s evidence 
they felt no reasonable doubt of the 

iit of acoused, to convict him :— 
Heid ¢ a misdirection. 

Tf a judge discusses the evidence of 
an accomplice & points out its con- 
sistency, he should explain to the jury 
the considerations which prompt an 
accomplice to testify against accused. 
—R. v. SLEB, [1926] 1 D. L. R. 729; 45 
Can. Crim. Cas. 190; 58 U. L. R. 318, 
—C N. 

6064 ix. -]—When the 
evidence against a prisoncr is the 
uncorroborated evidence of an accom- 
plice, it is wrong for the judge to toll 
the jury that, if they are quite certain 
that the accomplice is telling the truth, 
they have not only the right to convict 
prisoner but that it is their duty to do 
so. In such a case, the jadge should 














follow the rule laid down in BR. v. 
Baskerville, No. 6056; the judge 
should warn the jury of the danger of 
convicting prisoner on the uncorro- 
borated te ony of an accomplice &, 
in his discretion, may advise them not 
to convict upon such evidence, but he 
should Frome out to the jury that it is 
within thoir legal province to convict 
upon such unconfirmed evidence.— 
GOUIN v. R., [1926] 8. C. R. 539.—CAN. 


6064 x. -J—Where the evi- 
dence of accomplices is uncorroboratod, 
juries should be instructed as nearly as 
possible in the language in which the 
rule of practice laid down in Gouin v. 
ie., No. 6064 ix, ante, is expressed. 

A charge which in effect pute the 
evidence of an accomplice on the same 








footing as that of an ordinary witness 
amounts to a eect © of justice.— 
R. v. Baocurv (Sask.), {1 27) 3 D. L. R. 
1179; (1927) A W. R. 171; 48 


See, also, cases in Part XII., Sect. 13, 
Sub-sect. 4, E., ante. 

6067 iii. .)}—A ve 
of indecent assault founded solel, __ 
the testimony of prosecutrix not 
enous ev ony Labigocdi bia juese a 
not warn the jury properly respec 
to corroboration.—K. v. ELLERTON 
(Sask.), [1927] 4 D. L. R. 1126; [1927} 
3 W. W. R. 564; 49 Can. Crim. Cas. 
9i— ‘CAN. 

6067 iv. —-- -~— ——.] -On the 
trial of a charge for indecent assault 
on a girl of under sixteen years, the 
trial judge, in the course warning 
the jury of the danger of convicting 
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on the uncorroborated testimony of the 
gir], said: ‘“‘ In such a Case, it is usual, 
in fact, necessary, to caution the jury 
against the danger of acting upon the 
uncorroborated testimony of the girl,’’ 
&, also, ‘‘ unless she is su nortes by in- 
dependent testimuny which implicates 
tho accused, her evidence is not an 
entirely safe or satisfactory foundation 
for a verdict against him ’’ :—Held: 

direction was sufficient.—kR. v. 
iT Hagens [1927] 8. A. S R. 287.— 


6067 v. —— — .J—R vt. Mueput 
Cane? (1929), 52 Can. Crim. Cas. 402.— 








6068 i. ——— Consenting 
arty.|—-Upon a trial for rape, the vital 
Hsuo Was consent or non-consent, & 
the only evidence of non-copsent was 
that of prosecutrix, su that her evidence 
on the vital issue was uncorroborated : 
—Held: while the jury might have 
convicted upon the uncorroborated 
evidence of prosecutrix, it was the 
duty of the trial judge to direct their 
attontion to the absence of corrobura- 
tion, the danger of convicting on her 
uncorroborated testimony, &, there- 
fore, the necessity of their exercising 
great care in determining the weight 
to be attached to her evidence. is 
not having dune so was non-direction, 
equivalent to misdirection, & con- 
stituted a miscarriage of justice within 
sect. 1014 of the Criminal Code.—R. 
v. AUGER, 11929) 4 D. L. R. 864; 52 
ee Crim. Cas. 2; 64 O. L. R. 181.— 


6090. Add. Annotations :—Folld. KR. v. Dennis, 
R. v. Parker, [1924] 1 K. B. 867. Apld. R. 
vw. Williams (1925), 19 Or. App. Rep. 67; R. 
v. McDonnell (1928), 20 Cr. App. Rep. 163. 


6094. Add. Annotation :—Folld. R. v. Hussey (1924)> 
18 Cr. App. Rep. 121. 


6097a. Necessity for proof.]|—When no reason 
is shown to the ct. to believe that a plea of 
guilty has been improperly accepted, it will 
decline to interfere.—R. v. CLARK (1929), 21 
Cr. App. Rep. 81, C. C. A. 


6106a. Disagreement of first jury—Second jury 
hearing way in which first divided.J|—(1) If 
a jury, unable to agrec, has announced in 
open ct., & therefore in presence of the jurors 
in waiting, the numbers of their members for 
& against a conviction, it is wrong to proceed 
with the second trial before such jurors. 
Even if there is no other jury available the 
Bench ought not to threaten to deprive 
accused of bail, unless he will consent to be 
tried by those jurors. 

(2) Inadmissible evidence of accused’s bad 
character volunteered by a witness may 
invalidate a conviction.—R. v. FLEMING 
(1929), 21 Cr. App. Rep. 149, C. 0. A. 











Vol. XIV.—Criminal Law. Cases 6090—6169¢e. 


6112a. Improper question put to prisoner —Prisoner 
undefended.|—-R. v. WrErkKs (1928), 20 Cr. 
App. Rep. 188, C. C. A. 


6136. Add. Annotation :—Refd. 
(1927), 20 Or. App. Rep. 53. 


| 6144a. Refusal to permit accomplice to be called 
in mitigation— Count against accomplice 
withdrawn.]—Proviso to Oriminal Appcal 
Act, 1907, 8. 4, applied despite a manifest: 
error in procedure.—R. v. GASKELL (1929), 
21 Cr. App. Rep. 83, 0. 0. A. 


6144b. Omission to order production of police 
report.| Row Cuanni. No. 62a, anle. 


6152. Add. Citation :—31 T. 1.. HR. 401. 


6169a. - o} - Row Brompinna (1930), 22 
Cr. App. Rep. 74, C2. C. A. 


6169b. —— oe) Reo Bistro (1980), 
App. Rep. 136, C. CLA, 

6169c. -— - .|] Rew CANHAM W& CUSHING 
(1929), 21 Cr. App. Rep. 171, G2 C4 A. 

6169d. -| Roe. O'BRieN (1080), 22 
App. Rep. 20, (2 C. A, 

6169e. -| ~The Ct. of Criminal Appeal does not 


LUWKE SUBMU PPQUCLIOUS OF SEUUCULES. Le cl. 


R. v. Morter 


»d*) 


eos ood 


('r. 


(. 





6110. Add. Annotation :—Distd. IR. v. Villars only interferes on matters of principle & on 
(1927), 20 Cr. App. Rep. 150. the ground of substantial miscarriages of 

6111. Add. Annotation :—Folld. R. v. Villars justice.—-R. v. DUNBAR (1928), 21 Cr. App. 
(1927), 20 Cr. App. Rep. 150. Rep. 19, C. C. A. 

PART XIV. SECT. 7, SUB-SECT. 10 6115 vii. -——_ ——.}— Brooks v. h., hv. ESA hore prisoner waa con- 


a (p. 538) i. One juryman not sworn.) 
—-Where one of the additional panel of 
jurymensummoned, who was present & 
answered to his name when first called 
by the clerk, was not called to be 
sworn by the clerk who announced 
that the panel was exhausted, which 
mado it necessary to secure an 
additional juryman from among those 
who had stood asido:—Hield: an 
objection could not be allowed, as no 
substantial wrong or miscarriage of 
justice bad occurred.—R. v. MCLACHLAN 
(1923), 56 N.S. Rt. 413; 41 Can. Crim. 
Oas. 249.—CAN. 

r(p. 5t1) i. Mental incompetence of 
puror.J—Apart altogether from the 
Jury Act it is a fundamental principle 
of law that where an accused is tried 
by a jury all the members thereof must 
be qualnfied to act. On an appeal 
from a conviction for murder on the 
ground that one of the members of the 
jury was disqualified fiom acting as 
such owing to mental infimnity & 
impairment :— Ji*eld: the juror m 
question was afflicted with mental 
infirmity imcompatible with the dir- 
charge of duties of a juror & therefore 
there had been a inistrial—Jt. ¢. 
WESTUATE, [1929} 1 D. L. RR. 699, | 
W.W. 1. 493 5) Can. Cum, Cus. 52, 
36 Man. L. R. 34. - CAN. 


sf. Policeman informant making 
arrest, conductiny prosecution & giving 
evrdence—Farlure to employ counsel or 
atturney.}--The fact that, in a sum- 
mary conviction proceeding, the in- 
formant, who was the policeman in 
charge of the case, acted as the 
prosecutor at the h , & was also 
a@ witness thereon, & had sworn to & 
executed the search warraut in person & 
urrested the accused beld not a ground 
for setting aside the conviction.— 
KR. v. Crorr, (1928] 4 D. L. R. 581; 
{1928] 2 W. W. 8. 377; 50 Can. Crim. 
Cas. 143; 22 Sask. L. R. 525.—CAN. 


PART XIV. SECT. 7, SUB-SECT. 11.— 


6115 vi 
BERTOL, [ 
8.0. R. 454 
CAN 


e -}-—R. v. DE 
1927] 31D. L. R. 193 ; (1927) 
> 48 Can. Criza, Cas. 118.— 


rr ee pp A A 


[1928] 1 D. lL. R. 268; 48 Can. Crim. 
Cas. 333.—CAN. 


PART XIV. SECT af SUB-SECT. 11.— 


q i. After Juryman called—RBy 
person on panel j—~Held : a miscarilage 
of justice—R. vw. McNamara, [1926} 
4))..L RR. 880; 46 Can Crim. Cas. 
230; 590. L. R. 342.—CAN, 

sj. Disqualification of juror.}— eld : 
such disqualification did not cause a 
miscarriage of justice.—R. «. Boak, 
f3925)3 D. L. It. $87; [1925] S.C. £t. 
525; 44 Can. Crim, Cus. 218; revag., 
[1925] 2 19. L. RR. 803; (192.4) 2 W. W. 
Kh. 40; 43 Can. Crim, Cas. 402; 35 
i. C. hh. 256.-—CAN, 


PART XIV. SECT. 8, SUB-SECT. 1.-—-A. 

sk. Jurisdiction of court.}—-K. v. 
Fox, It. vo. Sanson, (192%), 44 Car. 
Crim. Cas. 262.—CAN. 


hi. -J—No definite principle can 
be laid down upon which a ct. of appeal 
should proceed in dealing with appeals 
for the reduction of sentences on the 
ground of excessive séverity; all the 
circumstances should be carefully taken 
into account in each instance & full 
consideration given to matters of 
mitigation.—R. v. FinLay, [1924] 4 
D. L. R. 829 , 3 WwW. WwW. R. 427.— CAN. 
h ii. -}--A sentence should be 
interfered with by a ct. of appeal only 
where the trial judge proceeded on 
some wrong p*inciple or gave tuo great 
weight to particular circumstances; 
the fact that individual members of 
the ct. would have imposed a different 
sentence is not sufficient.--R.  v. 
GALLAGHER, [1924] 4 D. L. R. 1059; 
3 Ww. W. R. 857.—CAN. 
h fii, —~-.}—In considering the 
adequacy of a sentence, the ct. should 
ded by the same considerations 
whether the appeal be taken for the 
reduction o1 increase of the sentence. 
R. v. Hicks, (1925] 2 D. L. R. 1000; 
(1925) 1 W. W. R. 1155; 44 Can. 
Cas. 13; 19 Sask. L. HR. 359.-— 











Tm. 


bh iv. ——.}—Dustoor v. R. (1927), 
Q. R. 42 K. B. §20.—CAN 


575 


victed of rape & sentenced to death : 
Held: circurnstanees, such as low 
mentality & baneful environment, 
which were not brought to the attention 
of the judge, were suflictent to warrant 
a reduction of the penalty to twenty 
years’ Irnprisonmont & twenty lashes, 
-—-li. vu. MCCATEERN, (1927) 2 0. U. KR. 
1142; 48 Can. Crim. Cas. $1; 60 
O. L. R. 334. CAN, 


k i. ~ - - Abortion.) - An appral by 
an abortion-mongor ageinst wu sentence 
of four years’ imprisunment imposed 
on her on w couviction for abortion 
digtuissed.—R. ov. Pare, [192] d 
D1. R671: ea 3.W.W. RR. 4543 
34 Man. f.. Jt. 299 -- CAN, 


k il. ~~ - J Deft. was convicted of 
breaking & entoring with intent to 
commit an indictable offence. On 
appeal, there was sufficient ovidence to 
support the conviction, & the trial 
Judge having had the advantage of 
seeing prisouer & hearing his evidence, 
& no sufficient reason having been 
shown for reducing the sentence : — 
Held: the conviction be affirmed & 
deft.’ appeal dismissed.—R. ». JOHN- 
BON (1927), 69 N.S. It. 385.—OAN. 


sl. Variation of sentence Asmnetanc 
guon to police Whee an accused, 
convicted on his) own confession, has 
given assistance to the police bys 
denouncing & giving evidence agaist 
a guilty receiver, although there in no 
evidence of restitution or repentance 
onthe part of the pulsoner, the sentence 
may be reduced Ror Lacs, (892s) 
A. S. . 16.- AUS. 


PART XIV. SECT. 8, SUB-SECT. 1.—B. 


6170 i. Whether fresh acntence can be 
subshituted—Plea of gquilly.}- Ou au 
appeal against scuteoco in @& case 
wherein accused pleaded guilty the 
Ct. of Appeal is in as good a position 
ay the trial judge to determine the 
sentence which should be imposed.— 
R.v, VINVGRAISKY (allas VIN), [1928 ] 
3D. 1. R. 20t; (1928) 1 W. WR 
592; 49 Can. Crim. Cas. 298, 37 Man. 
L. hk. 327.--CAN. 


~. 





6170 ii. ——. }e-R.v. AP fow dk 
(B. C.), 11928] 3 W. W. It. 137. CAN. 


Cases 6177a-—6230a. 


6177a. -}——Reduction of term of sen- 
tence mn order to carry out intention of the 
trial judge.—R. v. FELDER (1926), 135 L. T. 
64; 90 J. P. 96; 28 Cox, C. C. 186; 19 Cr. 
App. Rep. 87, C. C. A. 

6178a. ----- Certificate of insanity after con- 
viction.|—R. xv. KENNEALLY (1930), 22 Cr. 
App. Rep. 52, C. C. A. 

6178b. - —- Adjournment of appeal— Accidental 
delay.] - When an appeal has been adjourned 
through no fault of appellant the ct. may for 
that reason make a reduction in the sentence. 
—R.v. PLD eBRAND & HILDEBRAND (1930), 
22 Cr. App. Rep. 79, C. C. A. 

6183a. -}—The ct. will amend an in- 
correct record, though it may not vary the 
sentence.—R. v. SHARMAN (1925), 19 Cr. 
App. Rep. 43, C. ©. A. 


6186a. J—R. v. Pitney (1926), 19 Cr. 
App. Rep. 101, C. C. A. 


6187a. ——— Sentence illegal.] —Sentence reduced 
in view of its illegality —R. v. JACKSON 
(1926), 19 Cr. App. Rep. 159, C. C, A. 

6187b. -—— -|—R. v. InvING (1927), 20 Cr. 
App. Rep. 131, 0. C. A. 

6187c. —— -]—R. v. MILLICHAMP (1929), 21 
Cr.'App. Rep. 106, C. C. A. 

J—R. v. DALE (OTHERWISE 
MaANDERS) (1929), 21 Cr. App. Rep. 114, 
0. C. A. ; 

6199a. ———.]—It. v. CLUE (1928), 21 Cr. App. Rep. 
68, C. C. A. 

6208a. Previous conviction—Court reluctant to hear 
evidence of in justificaton of sentence—No 
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6172 i. Variation of  sentence— 
Increase of sentence.|}—The Ct. of 


vested In it by Criminal Appeal Act, 
1912, s. 6 (3), has an unfettered judicial 
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previous conviction proved at trial.|—RK. v. 
Gans (1928), 21 Cr. App. Rep. 1, C. C. A. 

6203b. Youth & provocation. |—R. 7. LINEs (1929), 
21 Cr. App. Rep. 175, C. C. A. 

6209a. Offer of employment—By old employer.]— 
Sentence reduced.—R. v. JACKSON (1927), 20 
Cr. App. Rep. 130, C. C. A. 

6209b. S. P. R. v. UsHER (1927), 20 Cr. App. Rep. 
130, C. C. A. 

6209c. Inaccurate statements as to previous 
record.]—The ct. will revise a sentence when 
after conviction or plea inaccurate state- 
ments by the police about prisoner’s record. 
may have influenced that sentence.—R. v. 
BOuLroitPH (1928), 21 Cr. App. Rep. 37, 
C. C. A. 

6209d. Several charges for same offence.]—R. v. 
KeEnny (1929), 21 Cr. App. Rep. 78, C. C. A. 

6215a. ——- ——_.] —R. v. READE (1927), 20 Cr. 
App. Rep. 60, C. C. A. 

6215b. —— .J—R. v. MARTIN (1928), 20 Cr. 
App. Rep. 187, C. C. A. 

6219a. ———- —--.]—R. v. Lioyp (1927), 20 Cr. 
App. Rep. 139, C. C. A. 

6228a. Attempted larceny To attempt to obtain 
by false pretences.} On an indictment for 
attempted larceny the ct. has no power to 
substitute a conviction for an attempt to 
obtain by false pretences. —R. vo, GALLAGHER 
(OTHERWISE HEMINGWAY) (1929), 21 Cr. App. 
Rep. 172, C2 . A. 

6230a. Housebreaking—To receiving stolen pro- 
perty.|—(1) Evidence improperly admitted 
at the trial may be a ground for quashing a 
conviction. 








house by day —To stealing w dwelling- 
house. |--R. v SAM CIHIN, [1926] 2 


Appeal is justified in increasing a 
sentence, if it clearly deems it Justice 
to do so.- R.v. Gasvo (1927), Q. R. 43 
K. B. 116; 8 C. B. R. 291.—-CAN. 


ni, ——-.]}—Whoere an illegal 

ubishment has becn imposed, as 
mprisonment with hard labour whcro 
hard Jnbour is not authorised for the 
offence in question, the ct. will not 
exercise its powers under Criminal 
Code, 8s. 1124, by striking out tho un- 
authorised portion of the penalty in 
order to uphold the conviction after 
the legal punishment has been suffered 
in whole or in part.—l..v. Low 
Quona, (1924) 3 D. L. I. 6663; 2 
WwW. Ww. R. 695 : 33 B. Cc. R. 522.—CAN. 

nili. — -— Recommendation tu mercy— 
Effect of misunderatood by trial judge. jJ— 
R. v. WHITtaKkR (1928), 28 8. R. ON, 
8S. W. 411; 44 N.S. W. W.N, 172; 
{1928] Argus L. R. 303.--AUS, 

n iil. Petition for lennencey—Im- 
pronerly received.) — R. v. Li Gin, 
{1928] 1 D. L. R. 1038; 49 Can. Crim. 
Cas. 255; 39 B.C. 1X. 457.—CAN. 

n iv. -—--.]—R. v. Gasco, [1928] 2 
DOL, RR. 741; 49 Can. Crim. Cas, 196 ; 
QQ. R. 43 K. L. 116.- CAN. 

nv. Imprisonment substituted 
for fine--Fine anadequate.}—Rh.  v. 
Opone & ZOWATSKL (Sash.), [1926] 
3 W. W. i. 458.—CAN 











n vi. Not after sentence partly 
served. |—-R. vu. NORTHUP (N. 8.) (1926), 
46 Can. Crim. Cas. 74.— CAN, 

n vii. —-——- Imposed by mstake.J— 
RR. v. HALE (1926), 49 Can. Crim. Cas. 
253.—CAN. 

n viii, Louth of prisoner—- 
Previous qood character.) -Ro e. Bua 
(Sash,), (W920) 3 OW. Wl OR 676. 
CAN. 





ee 


sp. Mserction of Court of 
Criminal Appeal. j— ‘rhe Ct. of Criminal 
Appeal, jn the exercise of the powers 


discretion to review sentences imposed 
upon convicted persons without the 
necessity of considering whether in 
imposing any sentence under review, 
the trial judge proceeded upon any 
wrong principle, or upon any mis- 
apprehension of the facts.—R. v. 
GOSPER (1928), 28 S. Rh. ON. S. W. 
568; 45 N.S. W. W. N. 165.— AUS. 

sq. -~—-— Conviction for perjury.) — 
R. vw. ZizU NATANSON (No. ¥%) (Sask.), 
11927) 2 W. W. RR. 1543 49 Can. Crim. 
Cas. 89.—CAN., 


PART XIV. SECT. 8, SUB-SECT. 1.— C. 


6202 i. P’rsoner’s state of health.)— 
While a convict’s physical state muy 
be takon into consideration in passing 
sentence, yet changes in his health 
thereafter nore properly afford ground 
for an application for the clemency of 
the Crown than for an appeal against 
the sentence.—R. vv. ZIMMERMAN, 
{1926} 2 W. W. R. 882; 46 Can. Crim. 
Cas. 78; 37 B. C. R. 277.—CAN. 


PART XIV. SECT. 9. 


6222 i. Carnal knowledge—To in- 
decewt assaull.J—lt. vr. GIRONK (1925), 
34 B.C. RR. 554.—CAN, 

6226 1. Obtuining by falae pretences— 
To attempting to obtain.}—~Where a 
party has been convicted of obtaining 
goods by false prefences, & on the 
indictment the jury could have found 
him guilty of some other offence, e.p. 
attempting to obtain, & it clearly 
appears by the jury’s finding that tho 
must have been satisfiod of facts whic. 
proved him ty of attempting :— 
Held: act. of appeal, instead of allow- 
ing or dismissing the appeal, may sub- 
stitute a verdict of y of attempting 
to obtain.—RK. v. McManvua, (1924) 3 
D. lL. Rh. 297 > 42 Can. Crim. Cas. 248 4 
51 N. B. R. 255.—OAN. 


sa. Breaking & entering dwelling- 


576 


DD. L. R. 287; 45 Can. Crim. Cus, 291; 
36 B.C. KR. 397.-—-CAN, 

sb, Smuygling—Not to attempting tou 
smugglc—Latter offence only triable 
suramurily.J—R. vv. Josbems (N._ 8.), 
{1926} 3 D. L. R. 659; 46 Can. Crim. 
Cas. 8.—CAN, 

se. Wounding icith intent to do bodily 
harm—To common assault.)—-lk. or. 
LE“ Foon, [1928] 1 W. W. RR. 747; 
49 Can. Crim. Cas. 233; 39 B.C. Lt. 
298.—CAN. 


PART XIV. SECT. 10. 


aa i. — — Fresh evidence avatl- 
able not given at trial.) —R. vu. MCDONALD 
on S.) (1927), 49 Can. Crim. Cas. 35.— 








aa ii. —— -—- Raising doubt 
as to currectiess of verdict.)—R. vv. 
HASKINS (Ont.), [1929] 1 D. L. R,. 282; 
50 Can. Crim. Cas. 412,-—CAN. 


sf, Miuslkading stutements in 
summing up.|-——Held: us there was u 
probability that some statements in 
the summing a had misled the jury, 
a miscarriage of justice had occurred; 
& a new trial was ordered.—kh. r. 
WILLIAMS, RK. v. MCLAUGHLIN, [1928] 
St. R. Qd. 133; 22 Q. J. P. 53.—AUS., 


sg. Failure to iat 8 jury as to 
azed for corroboration.J—R. v. Goon- 
FELLOW (N. B.), [1928] 2 D. L. R. 598 ; 
49 Can. Crim. Cas. 268.—CAN. 


sh. Admission of depositions. }-— 
A new trial muy be directed under 
Criminal Code, s. 1014 (3) (vb), on tho 
ground that it was not proved that 
certain of the conditions precedent 
prescribed by s. 999 for the admission 
of depositions had been fulfilled, & one, 
at leust, of the depositions might have 
turned the scale of the jury's verdict 
against the accused.—R. v. MORELLE, 
[1928] 1 W. W. R. 68; 49 Can. Crim. 
Cas. 15; 39 B.C. R. 140.—CAN, 











(2) On an indictment charging house- 
breaking, & knowingly receiving stolen 
property, if the latter count was not effective, 
the ct., when quashing the conviction in the 
former, will not substitute a verdict for 
receiving, as applt. was not, in fact, called 
upon explain his possession.—R. v. 
Bene (1924), 18 Cr. App. Rep. 144, 


6234a. Exclusion of women from jury.] 
—The discretion which a judge at a trial has 
of excluding women from a jury must be 
exercised judicially, & unless it is shown that 
it has not been so exercised the ct. will not 
order a venire de novo.— lt. v. VAQUIER (1924), 
18 Cr. App. Rep. 112, C. C. A. 

6234b. Denial of right of challenge. ]— 
If deft. is wrongfully denicd his right to 
challenge, the ct. will award o venire de novo. 

R. v. WILLIAMS (1925), 19 Cr. App. Rep. 

67, C. C. A. 


6237a. ——~ ———.}— Rh. v. Luoyp, No. 2567a, ante. 


6249a,. —— Procedure.]|—R. v. KNIGHTON 
(1927), 20 Cr. App. Rep. 45, C. C. A. 

6249b. — - —- - Fresh evidence.|— R. v. Frar- 
SON (1930), 22 Cr. App. Rep. 29, C. C. A. 

6262. Add. Annotation :—Mentd. KR. v. Noble 
(1928), 20 Cr. App. Rep. 191. 

6263. Add. Annotation :—Refd. R. v. 
[1927] 2 K. B. 587. 

6271. Before this case insert ‘‘ Sce, also, CROWN 
Practick, No. 797a.” 
Add. Annotations:—Folld. R. v. Maidstone 
Prison, Ea p. Maguire (1925), 1383 I. T. 
W10. Refd. Ae Carroll (1930), £7 T. L. R. 20. 

6273. Add. Annotation :—Folld. Ne Carroll (1930), 
47 T. 1. RR. 20. 

6277. Add. Annotation :—Mentd. It. v. Cory, [1927} 
1K. 4B. 810. 

6284. Add. Annotation :—Refd. It. v. Maidstone 
Prison, Ex p. Maguire (1925). 133 L. T. 710. 

6293a. Order to repair highway—Highway Act, 
1862 (c. 61), s. 18.]—-Held: not a judgment 

















Harris, 


Vol. XV.—Criminal Law. Cases 6230a—6446a. 


in a ‘‘ criminal cause or matter.’’—LouGH- 
BOROUGH HIGHWAY BOARD v. CURZON (1886), 
17 Q. B. D. 344; 55 1. J. M. 0. 122; 55 
L. T. 60; 50 J. P. 788; 34 W. R. 621, 
2T. L. R. 678, C. A. 

Annotations :-—Refd. R. v. Poole Corpo. (1887), 19 Q. B.D), 
602; Payne v. Wright (1892), 61 L. J. M,C. Lid. 

6296. Add. Annotations :—Mentd. Russell v. Russell 
(1924), 98 L. J. P. 97; Re A. B.’s Petn, 
(1927), 97 T.. J. P. 104; Greenway v. A.-G. 
(1927), 44 T. 1. R128, 

6298a. Invalidity of bye-law.]—Applt. was 
charged with frequenting a street for the 
purpose of betting contrary to a bye-law of 
a borough, but the charge was dismissed on 
the ground that the bye-law was ultra vires 
& unreasonable. On a case stated, the High 
Ct. held that the bye-law was valid :— Held: 
this being a ‘criminal cause or matter,” 
there was no appeal except for error of law 
apparent on the record, &, even if the 
bye-law were, on the face of it, invalid, that 
would not be an error of law apparent 
on the record. -~-BURNErr v. Berry (1896), 
60 J. P. 5503 12 T. I, R. 464; 40 Sol. Jo. 
564,C. A. 

Bos TA, tect Apld. Me Vittie v. Bolfon J, (19241 W. ON. 
149. Refd. Godwin v. Walker (1896), 13 °T. La. Ref : 
Teale v. Harris (1896), 60 J. PL 7tts Jones eo. Walters, 

5 


(1898), 78 L. TT. 1675 Kitkon vo. Ashe, (2890) 1 Q. HB. 425 ; 


Whito v. Morley, [1899] 2 Q. Bo 342 Thomas eo. Suttors, 


(i900) 1 Ch. 103 sutton Harbour Improvement Co. «. 
Foster (1920), 123 1. PR. 5495 KMverton » Walther (1927), 
137 LT. SOL. 
6298b. ‘‘ Error of law apparent on record.’’]-— 
BuRNETT v. BERKY, No. G208n, ante. 
6298e. - —.|—The effect of Jud. Act, 187% (¢. 66), 
47, & Oriminal Appeal Act, 1907 (ce. 23) 
8. 20, is that there is no right of appeal to the 
('t. of Appeal in a criminal cause or matter, 
even Where the error is apparent on the record. 
--McVrrribn v. Bouron JJ., [1024] W. N. 
149, 0. A. 
After this case 
nection : 
Srcv. 15.--APPEALS. 
To House of Lords.'--See Part XV. 





add the following new 


Part XV.—-Appeal to House of Lords and Judicial 
Committee of the Privy Council. 


6301. Add. Annotations :—As to (1) Apld. R. 
Berg, Britt, Carré & Lummies (1927), 20 
Cr. App. Rep. 38. Distd. KR. v. Chesshire, 


Lucas & Bottom (1927), 20 Cr. App. Rep. 47. 
Gencrally, Refd. Statham v. Statham, [1920] 
P, 131. 


Part XVI.—Costs, Compensation, Rewards and Restitution. 


6408. Add. Annotation :—Refd. It. v. Ely JJ., 
Ex p. Mann (1928), 93 J. P. 45. 


PART XIV. SECT. 15. 
sl. J'o Supreme Cowt— Condition 
precedent—Certrficate—By what court 
granted. |—The ct. to grant a certificate 
that a decision of the Ct. of Criminal 
Appeal involves a point of law of 
exceptional public importance, & that 
it is desirable in the public interest 
that an appeal should be taken, ts 
the Ct. of Criminal Appeal, & not the 


J.S3e 


the word 


Supreme Ct.—A.-G.v Murray (No. 2), 
(1926) I. R. 300.—IR. 


PART XVI. SECT. 1, SUB-SECT. 3. 
6441 i. Costs of defendant on acquittal 
—Libel.}—In Criminal Code, 6. 
** information ”’ 
‘*‘ criminal information,” & a dismissal 
hy the magistrate of a charge laid in 
the usual way by information & com- 
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6446a. —--- —-—— Appeal from order To Court of 
Criminal Appeal.] —R. v. Jonus, No. 5554a, 


Buc zhao m CHoporan B. C.), eae) 
1D It, 1024; [1926] 1 W. W. PR. 
379; 435 Cun. Crim. Cas, 216.— CAN. 


PART XVI. SECT. 3, SUB-SECT. 3.—A. 
sm. Offence tried on summary 
tection. j—Secta, 795, 817, & 1050 of 
the Criminal Code dealing with the 
restitution of stolen property do not 


| plaint as not aS judgment for deft." — 
} 


tu45, 
MGaus 


Cases 6406a—~7876. ENaiisy anp Kmerre Dicest SuPPLEMENT. 


6406a. S. P. R. v. D’EyNoourt (1888),21Q. B.D. 6505. Add. Annotations :—Refd. Lake v. Simmons, 


i J. M. 0. 64; 


59; 47. L. R. 466, D. O. 
1022), 126 L. T. 517; 


Annotations :—Reld, Inkpin v. Roll 
Conn v. Turnbull pan) 89 J. P. 


J. P. 628; 37 


300. K. B. 28. 


{1926] 2 K. B. 51. 
onwealth Trust (1925), 94 L. J. P. C. 


169; Greer v. D 


Mentd. Nanka-Bruce v. 
owns Supply Co., [1927] 2 


Part XVII.—Offences against the Sovereign. 


6619. Add. Annotations :—Mentd. BR. v. Harris, 6726. For “ (1628) ’’ read ‘* (1448).”” 


[1927] 2 K. B. 587; 
Or. App. Rep. 191. 


6722. For ‘‘ (1628) ”’ read ‘‘ (1541).” 
6728. For ‘' (1628) ”’ read ‘ (1539).”” 


R. v. Noble (1928), 20 6727. For “ (1628) 9 
6732. For “‘ (1628) ”’ 
6783. For “‘ (1628) ” read ‘* (1462).” 


read ‘* (1494).” 
read ‘ (1458) ” 


Part XVIII—Offences against Public Tranquillity. 


6887. Add. Annotation :—Refd. Motor Union 
Insce. v. Boggan (1923), 130 L. T. 588. 


6890. Add. Annotation :—Refd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 


6981. Add. Annotation :—Refd. Glamor 
Council v. Glasbrook, [1924] 1 K. 


6946. Add. Annotations :—Mentd. R. v. Harris, 


App. 


an County 


879. 7038a. 


88 E. 





[1927] 2K. a 587; R. v. Noble (1928), 20 Cr. 

ep. 191. 

69538. Add. Annotation :—Mentd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 

71026. Add. Annotation :—Refd. Anchor Trust Co. 
v. Bell, [1926] Ch. 805. 


. 1472. 


Part XIX.—Offences in respect of Public Offices. 


7175. Add. Annotation :—Mentd. Papadopoulos v. Papadopoulos (1929), 46 T. L. R. 44. 


Part XX.—Offences relating to Administration of Justice. 


7276. Add. Annotation :—Refd. Conn v. Turnbull (1925), 89 J. P. Jo. 300. 








apply to an offence tried on summary 
popeeon under Part XV. of the Cade. 
—R ex rel ARNOLD 2? WESILRLAND 
(Alta.) ; at 929) 3 W. W. h. 408; 52 
. Cas. 127.— CAN. 


PART XVII. SECT. 1, SUB-SECT. 1. 
6515 i. Breach of allegance to the 
Crown-—Status of State possessing 
internal sovereignty.}——The crime of 
high treason can be committed against 
® State which ossesses internal 
sovereignty, evon though ita gti 
powers may be limited in 
respects. The Govt. of the Union of 
South Africa, as mandatory of South- 
West Africa, posgesses sufficient internal 
sovereignty to warrant a charge of 
high treason against an inhabitant of 
the mandated territory who takes up 
arms with hostile intent against tho 


PART XVII. SECT. 1, SUB-SECT. 4. 

ei, -———.}—The orime of treason is 
constituted by the perpetration of 
armed attacks % upon the State or Govt. 
with hostile intent. The existence or 
otherwise of such hostile intent ia to 
be gathered from all the airounstanoces 
of the case. Where acoused committed 
acts of hostility towards the State by 
taking up arins with the express inten- 
tion of cocrcing the Govt. 

f & those acting wi 


the will of himeel 
him upon the Govt. ator er pocused 
been properly convicted o: 


—R. v. HRASMUS, (1923] A te 13 — 
ayy { ] App. 


PART XVIII. sigan 2, SUB-SECT. 3. 


6750 iii. .]}—-Advoca' 
expressly any form of rebellion is no 
a necessary clement in an offence under 
Indian Penal Code, 5s. 1241. It 1s 
quite possible by the abuso of Govt. 

officials to make an endeavour to bring 
into hatred or contempt the Govt. 
ee by law in Bnitish India.— 
vw. Satya RANJAN BAKSBI 
ago), L. R. 56 Cale. 1085.—IND. 


PART XVIII. SECT, 7. 








cM 





6821 ii. —-— Mea agg) aN prize- 
fight ")—-R v. PELKEY (1913), 24 
V hk. 804, 4 W. W. R. 1055, 11 


a kh. 701, 6 Alta. L. 1t. 103.— 
6821 ill. Restaurant.}—A 
restaurant is noe: a puplic 3, in within 
nal Code, ince the 
public has no “righta, stoh, to 
resort there; &, timeetotet the causing 
of a disturbance therein by one of the 
methods referred to in s. eee tT eee 
not render the disturber subject to 
Roni ger thereunder.—R. v. BENSON, 
aed ibe a hd 50 Can. Crim. 








PART XVIII. SECT. 8, SUB-SECT. 1. 

an. Meeting to mawtmn right bond 
fide believed to be possessed.}—Where 
five or a ons assembie for 


taining b roa, or show of foros, 
a right whol they tond believe 


Set Faas a afta sate 
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supposed right of theirs, they do not 
constitute an unlawful assembly punish- 
able undor Indja Penal Code, s. 143.— 
He VEERABADRA PILLAI (1927), 1. L. R. 
1 Mad. 91.—IND. 


PART XVIII. SECT. 9, SUB-SECT. 7. 
st. Whether munierpal corporation 
aati cpa age & UTGERS FIRE 


. GLACE Bay CoRpn. 
iN 3), oars 1 °b. L. R. 80.—CAN. 


PART XX. SECT. 2, SUB-SECT. 1. 


7236 i. Nature of the offence.}— 
Perjury is in itself a contempt of ct.— 
RK. v. Z1zZU NATANSON, yf 937) 3D. L. R. 


758; one) 2 W. 15 4 
Can. Gas. 227; 21 Sask. I. B. 
con: CAN, 


PART XX. SECT. 2, SUB-SECT. 5.—A. 


ri, ~-—— Absence of eramvner— 
Fawdure to file afidardt.}—An examuina- 
tion for very in a county ct. 
action not conducted in the presence of 
the deputy clerk is not an Ainge gas Og 
taken we datty ey to County Cts. Act, 

R. 8. 1913 (c. 44), & ae does 
not He against the person examined, 

even though the solrs. agreed that the 
clerk need not remain during the 


examination 
The fact “that no affidavit was filed 
rier to such oxamination is not a bar 


pyeonee for perjury, where 
gocused oe Yy agreed to submit to 
ee itine 


:) ape nalae es 





rat nr ge panei ALLEN, 
(2193631 D. L. BR. 57; (agus) tw. Ww. R. 
71 43 Can. Crim. 


8; . 8.—CAN. 


Vol. XV.—Criminal Law. 


Cases 7416—7686a. 


7416. Add. Annotation :-—Refd. Conn v. Turnbull 7564a. —— On constables to execute warrant.|— 
COLEMAN’S Case (1619), 2 Rol}. Rep. 78; 


(1925), 89 J. P. Jo. 300. 
7434. Add. An 


ion :—As to (2) Consd. Rt. v, | 
Southern (1929), 142 L. T. 383. 


81 BH. R. 671. 
eeeaion :~Refd. Miller v. Knox (1838), 4 Bing, N. C. 


Part XX!1.—Offences relating to Arrest, the Prosecution and 
Punishment of Criminals, and the Execution of Civil 


Process. 


7625. Add. Annotation :—-Mentd. Hardic & Lane 
v. Chilton, [1928] 2 K. B. 306. 

7631. Add. Annotation :—Mentd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. 


[1929] 1 K. B. 470. 


7641. Add. Annotation :—Consd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 
7657a. ——- ——-.]—Smtu v. STEVENS (1929), 45 


T. L. R. 429. 


7688. Add. Annotation :—Refd. Glamorgan County 


7685a. Assaulting warder on duty.] -A convict 


who assaults a warder on duty is liable to be 


Driscoll, 


Council v. Glasbrook, [1924] 1 K. B. 879. 


ri, S. P. R. v. Kouer (Sask.), 
(1926), 46 Can. Crim. Cas. 279; [10926] 
3 W. . R. 478.—-CAN. 


PART XX. SECT. 2, SUB-SECT. 7. 


si, J—R. ov. Ferris & 
Dee (1926), 58 N. S. R. 370 


ee ee Jee 


—_— 


PART XX. SECT. 2, SUB-SECT. 8. A. 


a i. — — Witness protccted by hri- 
dence Act, 1912 (ce. 27).J—Evidence 
given at a trial at which the witnens is 
err ioe the protection of Canadu 

vidence Act, 1912, is not receivable 

t bim on @ prosecution for per- 
jury on other occasious, e¢.g., on an 
inquest & pretniny, hearing — Rv. 
KRUSOHKOVBRI, (1925) 2 D. i. R. 167; 
11925] 1 W. W. RR. 426; 43 Can. Crim. 
Cas. 99.—CAN. 


aii. ——.]—Accused was convicted 
of perjury in testifying in a civil action 
brought by the Crown against his 
brother for evading the payment of the 
proper duty on goods introduced into 
Canada by accused. The perjury wags 
charged in respect of the statement b 
accused that he had intended suc 
ods for the members of his pres 6 — 
eld: the testimony of customs 
officials as to statements made by 
acoused’s brother to the customs 
appraiser on the strength of which the 
oods had been cleared, should not have 
een admitted . % NATANBON 
(No. 2) (Sask.), [1927] 4 D. L. R. 1035; 
eat 3 W. W. R. 550; 49 Can. Crim. 


sy. Circumstantial evidence.)—A con- 

viotion for gears may be founded on 

ciroumstantial evidence alone.—R. v. 

NATANSON (1987) 3. D. L. R. 308; 
W. W. RB. 1 8 


a 
e 


(1087) 8 37> 48 Can. : 
Gas. 158; 21 Sask. L. R. 505.—CAN, 


PART XX. SECT. 2, SUB-SECT. 8.—B. 


sa. Writ of summons.j\-——Fleld: the 
evidence that the proceeding was a 
judicial proceeding was sufficient, 
although the writ of summons therein 
had not been produced.—-R. v. Gur- 
DITTA, [19237] 1 W. W. R. 273; 47 
Gan. Crix. Cas. 103 ; 38 B.C. R. 66.— 


b. Cerli, of record—Prior 
8 piel pipe copy of 


necessary e admission 
by accused that impeached statements 


were made in friudtwal Ya belly }— 
R. v. KOBOLD, [1927] 4 W. W. KR. 294; 
49 Can. Crinn. Cas. 290; 37 Man. L. lt. 
37. —CAN. 


PART XX. SECT. 2, SUB-SECT. 8.—C, 


fi. — Copy of affidavit.) -Where 
deft. was charged with making & false 
altidavit in the United States of 
America: flcld: a@ copy of the false 
aiiidavit duly authenticated by a 
Witness called before the judge wan 
rightly admitted. UNITID STAILS ¢. 
Snypnr, (1925) 1 D. Le KR. 2003; 48 
Can. oo Cus. 692, 57 N.S. 2H. 421. 


PART XX. SECT. 2, SUB-SECT. 11. 


sd. Eeidence—Of falsty of  stute- 
ment—Corrobation unnecessary.) -Re. 0. 
McBeth, (1926) 2 D. L. R. 801 3 (1926) 
1 W. W. R. 9813 45 Can Crim. Cas. 
357; 28 Alta. L. K. 222.--OAN, 


PART XX. SECT. 2, SUB-SECT. 12.—- B. 


al, To obtain permit to purchase 
liquor.}—Sect. 176 of Criminal Code 
does not apply to # statement which 
1% neither under oath nor a #tatulory 
decluration made ** hnowing it to have 
the same force & etfect as if mado 
ander oath.”—R. v. Wurikt (LB. C.), 
[1929] 3 W. W. R. 729.—CAN. 


PART XX. SECT. 2, SUB-SECT. 12.—C. 


mi. Affidavit required by foreign 
law.}—Where deft. was charged witb 
making in America a false affidavit, 
which affidavit was required by Amer!- 
can law:—- Held: notwithstanding 
the affidavit had not been made ina 
judicial p:oceeding, the crime charged 
constituted perjury under the law of 
Canada.—-UNITED STaTEs v. SNYDER, 
[1925] 1 D. L. R. 300; 43 Can. Crim. 
Cas. 92; 57 N. Ss. R. 421.— CAN. 


PART XX. SECT 4. 


7496 1. Persuading witness T'o imn- 
duce complainant to withdruw churge.}— 
The essence of the crime of attc mpting 
to defeat the course of justice (onsists 
in the wilful intent to obstruct the due 
administration of justice, coupled with 
an act calculated to further & done in 
furtherance of that intent. if there 
clements are present it does not matter 
that what was done was done under a 
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sentenced by a ct. of sunimary jurisdiction 
to six months’ hard labour, that being the 
punishinent 
Crimes Act, 1871 (c. 112), 5. 12, for assaulting 
a constable when in the execution of his duty. 
- -POINTING v. WILSON, [1927] 1 K. B. 382; 
96 L.J.K. B. 300; 1386 lL. T. 307; O15. P. 5; 
43 T. L. R. 44; 70 Sol. Jo. 1L00L; 28 Cox, 
©. ©. 291, D. OC. 


provided by Prevention of 


mistakon beliof that 16 would have 
the effeet intended. An attempt to 
induce, by threats or other corrupt 
Incans, & witness to prevall pen COL 
plainant to withdraw oa cruninal com- 
plaint umounts to an attempt to defeat, 
the courso of Justice, not withstanding 
that the attempt was mado before a 
criminal charge had been proferred by 
the prosecuting authorlty.— FA CLINGH 
vw R, (1929), 50 N. LR. 105.—8. AF. 


PART XX. SECT. 12. 


b fi. ———.]—Where a dofeatod 
Htlgaut wrote, subsequent to the 
judginent, Insulting Ictters to the 
special magistrate presiding, there 
being no Htigation pending :-—Ueld ; 
neither an instant order for bmprison- 
ment nor a rule for the issue of a writ 
of attachment should be made, there 
belng no reason why the ordinary 
remedy of Information for criminal 
libel should aet be adopted.—her yp. 
SANDERSON (1028), 8. A. S. RR. 448.— 


"PART XXI. SECT. 4. 


La. .) -A search warrant 
Issued under Liquor Act, 1922, s. 90, 
doves not autborwe the const able, who 
suspects that a person is leaving the 
premises with Uquor, when no liquor 
haus been found on the premises, to 
follow him & forcibly bring bim back 
to the premises whore the search ig 
being made. If In doing 60 he is 
assaulted by such reon, the latter 
cannot be convicted of as»paulting the 
constable while acting in the dlbcbarge 
of his duty under the search warrant. 
—R. v. DIAMOND, [1924] 1 D. L. H. 
1033; 1W.W. KH. 444; 42 Can. Crim, 
Cas. 90; 20 Alta. L. KH. 6) -CAN. 

7666 v. —~— Kereynnyg constuble at 
arm's lenyth—Whether flight to avout 
arrest.) -The fact that a person 
vivlently assaulted by a police officer 
who jis attempting to arrest him, tries 
to evade u repetition of the assault by 
keeping at arms’ length from the othoer, 
does not constitute a tuklug to ** filgbt 
to avoid arrest ’ within Critainal Code, 
8. 41.—VIGNIICH ». BOND & © 2. Ky. 
Co,, [1928] 1 W. W. HK. 449; 50 Can. 
Crim. Cas. 273; 37 Man. lL. R. 435. 


CAN. 

7678 vi. ---—- ——— Failing fo sop 
rehicle uhen ordered to do ao.|— It. ' 
GALLANT (P. K. I.), (1929) 1D. ds 4h 
671 H 51 Can. Crim, Cas. 209.- CAN. 





re eee 


Cases 7785—8026. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Part XXII.——Offences affecting the Property and 
Prerogative of the Crown. 


7785. Add. Annotation :—Refd. lt. v. Stokes (1925), 134 L. T. 479. 


Part XXIV.—Offences on the High Seas. 


7864. Citation :—Delete 33 J. P. 791. 
7868. Add. Annotation :—Refd. 


Commercial & 


Estates Co. of Egypt v. Board of Trade, 58. 


[1925] 1 K. B. 271. 


1878. Add. Annotation :—Refd. Re Letters Patent 
No, 139,207, Re Carbonit Akt., [1924] 2 Ch. 


Part XXV.—Offences relating to Foreign Nations. 


7899. Add. Annotation :— Refd. Browning v. Crum- | 7903. Add. Annotation :—Refd. Foster v. Driscoll, 


lin Valley Collierics, [1926] 1 K. B. 522. 


Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 


| 1 K. B. 470. 


Part XXVI.- Offences against Religion. 


7929. Add. Annotation :--Mentd. Le JIow, Llow v. 


How, [1930] 1 Ch. 66. 


7948, Add. Annotations: — Refd. 


Part XXVII.—Offences 


7950. In citation delete “2 FF. & BF. 55).” 
7959. Add. Annotation :—Refd. R. v. Moscovitch 


(1927), 138 L. T. 183. 


7960. Add. Annotation :—Refd. kh. v. Moscovitch 


(1927), 138 L. T. 183. 


1979. Add. Annotation :-—Mentd. Perlak Petroleum 
[1924] 1 K. B. 


Maatschappij v. Deen, 
111. 


7980. Add. Annotation :—Refd. R. v. Moscovitch 


(1927), 44 'T. a. BR. 4. 


PART XXII. SECT. 2, SUB-SECT. 1. 

1761 iii. ——-.}-—For a thing to 
be termed “ counterfeit ’? according 
to tho definition given in Indian Veuul 
Code, 8s. 88, there ehould be some sort 
of resembianco sutticient to cuuse 
deception. Jn a case of counter- 
f currency notes, where the 
ability of the accused persons, & tho 
capacity of the materials with which 
they worked, were not such as to pro- 
duce a currency note which would take 
in even the most ignorant villager :— 
Held: there could bo no conviction 
under Indian Penal Code, s. 18¥a, read 
with s. 511.—lh. v. Jwaua (1928), 
I. L. R. hl All. 470.—IND. 


PART XXII. SECT. 4. 


o i. Possession of package received 
from unknown source-—No proof given 
that duty not paid.J—R. v. MOYLE (Ont.) 
(1925), 49 Can. Crim. Cas. $75.—CAN. 

sf. What constitutes a re OS 
Customs Act, 8. 206.)--R. ve. MAYALL 
(1926), 45 Can. Crim. Cas. 3663 37 
B.C. R. 211.—CAN 





eG —— —-.]J—H. Vv JOBES (N. &.), 
(1926) 3D. L. R. 659; 46 Can. Crim. 


Kdelston, [1930] 2 K. B. 378. 


Mentd. He 


Prevost, Lloyds Bank vw. Barclays Bank, 


Gottliffe v. 


[1980] 2 Ch. 383. 


relating to Marriage. 


7989a. ———.]|—On an indictment for bigamy the 
validity of a foreign marriage must be proved 


by the evidence of a professional lawyer, 


or of a person who is to be deemed by reason 
of his office to be skilled in the law of the 


country where it was cclebrated.—R. v. 


C. CO. A. 


Cas. g, = CAN, 
_ sh. Burden of _proof—That goods 
imported legally—On aceused.}—Re R. 
v. McK naib (1926), 45 Can. Crim. Cas. 
ldi , 55 N. 8. R. 313.~—CAN. 
sk, ——— -}+-h.v. Lit Buanc 
(N. B.), (1927] 2 D. L. R. 793; 47 
Can C1im. Cas. 302.—CAN. 
.jJ—Held: where 
goods alleged to have been smuggled 
are found & seized in the possession of 
any person, tho onus, under Customs 
Act, s. 264, is upon such person to 
explain how the goods had come into 
hiy possession or how they had been 
imported into Canada, &, if so, to 
prove that the duty upon them was 
paid.— WEISs v. lt., [1928] Exch. C. Rh. 
106.—CAN. 

sm. Indictment for smuggling—No 
power to subsielute conticlion for 
attempting to smuygylu—Latter offence 
only triable summarily.J—lR. rv. JonKs 
(N. S.), [1926] 3 D. L. R. 659; 46 
Can. Crim. Cas, 8.—-CAN. 


PART XXVII. ana 1, SUB-SECT. 1.— 


7956 ii. ——- -——— -———.}—On an 


580 


re es eee 


sl. bates! Pet ee ne 





8026. Add. Annotation :—Refd. 
[1926] 2 K. 


Moscovircn (1927), 138 L. T.1838; 44 T.1.R. 
4; 28 Cox, C. C. 442; 20 Cr. App. Rep. 121, 


R. v. Denyer, 


B. 258. 


indictment for bigamy the _ first 
marriage must be riper | proved, but 
where the person charged has pleaded 
guulty, it is an admission that strict 
proof of the marriage can be made & 
recludes the necessity for proof.— 
t. vw. Roop, (1924) 3 D. L. R. 985; 57 
N. Ss. qh. 3 25.—CAN. 


PART XXVII. SECT. 1, SUB-SECT. 3.— 





pi. -}~—Accused & his wife were 
Koman Catholics; they had never 
lived together, as accused left for active 
pervicc immediately after the marriage. 
On his return he informed the priest 
who had performed the ceremony 
that he & his wife wore first cousins, 
& asked whetber the marriage was 
valid. Tho priest replied that in the 
cyes of the Church the marriage was 
null & void, & as though it had never 
taken place. Accused, honestly believ- 
ing he was free, went through the form 
of marriage with another woman :— 
Ueld: accused had been under no 
mistake of law & was rightly con- 
victed.— Rh. v. KENNEDY, [1923] S. A. 
Ss. R. 183.— AUS. 


Vol. XV.—Criminal Law. Cases 8081—8219. 


8081. Add. Annotations: — Consd. Spivack - I i ort inistr 
Spivack (1930), 989 I. J. P. 52. Refd. he Foci Nace vie a ca aaa 
Moscovitch (1927), 44 T. L. R. 4. | aes Add. Annotations aptexisury ore aries (or von 

ars ais sorang) v. Austrian Property Administrator, 

8035. Add. Citation :—sub nom. SuapEen x. [1027] A. C. 641; Nachimson ». Nachimson, 

| 


Lotzizy, 2 Cl. & Fin. 567, n. 11930] P. 217. 


, Annotation :--Refd. R. v. Denyer 
Add. Annotation :—Mentd. Salvesen (or von [1926] 2 K. B. 258. oo 


Part XXVIII.—Offences against Decency and Morality. 


8104. Add. Annotation :—Refd. Statham v. Stat- 8129. Add. Annotation ¢- Refd. R. ». Berg, Britt, 








ham, [1929] P. 131. Carré & Lummics (1927), 20 Cr. App. Rep. 
8110. Add. Annotations :—Retd. R. v. Bailey. [1924] 33. 

2K. B. 300; R. v. Southern (1929), 142 1.0. 8183. .tdd. fanolation: Consd. Winter ». Woolfe 
a Paper (1930), 91 J. PL Jo. 800. 

12. Add. Annotations :—Consd. R. v. White- g148a. — What must be proved Frequentin 
head, [1929] 1 K. B. 99; Statham rv. Statham, by prostitutes & radeipi: of money gnnecee” 
[1929] P. 131. sary.| WINTER v. WooLrE (1980), Of J. 77. 

8128. Add. Annotution :--Distd. R. or. Woods | Jo. S00; 701, Jo. 1103; 170 1. TN Jo. Wt; 
(1930), 148 L. T. Sit. | [1980! WL ON. 266, 

8123a. ---— By letter purporting to be written by | 8154. Add. Citafiona: sub nom. GUAQGIIENL ». 
woman.}—R. v. Woons, No. 751b, ante. Marrimws, 34 L. J. M. ©. 116; 20 J. 2. 

8128a. What is disorderly house.)—-R. +. 1395 11 Jur N.S. 6365 13 W. Rh. 679. 
Bere, Britt, Carré & LumMtirs, No. 4222, Add. Annotation :--As to (1) Distd. R. v. 
ante. Tucker (1877), 2 Q. B.D. 407. 


Part XXIX.—Offences affecting Public Health, Safety and 
Convenience. 


Secr. 2.—OFFENCES BY INNKEEPERS. ', 3.~ DANGEROUS DRUGS. 
(Vol. XV., p. 761). See Foon & rues, Vol XXV., pp. 115,116, 
After this sect. add the following new sect = - , No. 838. &:, generally, MEDICINE & PHARMACY. 


Part XXXI.—-Offences relating to Trade. 





8195 Add. Annotations :—Apld. Reynolds v. Ship- Shipping Federation, [1924] 1 Ch. 28. Consd. 
ping Federation, [1924] 1 Ch. 26. Consd. Sorrel] Sorrell v. Smith, [1925] A. C. 700. Refd. 
v. Smith, [1925] A. C. 700. Refd. Brimelow | Brimelow rv. Casson, [1924] 1 Ch. 802; 
Casson, (1924] 1 Ch. 302; ‘Thompson G. W. K. v. Dunlop Rubber Co. (1 926), 
v. British Medical Assocn., [1924] A. C. 764 ; 42 T. 1.1. 376; THardic & Lane v. Chilton, 
British Oxygen Co. v. Liquid Air, [1925] Ch. | [1928] 2 K. LB. 306. 
383. 8219. Add. Annotations : —As to (1) Apld. Pointon 
v. Cox (1926), 186 L. T. 506. As to (2) Consd. 
8198. Add. Annotations :—Distd. Reynolds v. | Po.nton v. Cox (1926), 136 1. T. 506. 
PART XXVII. SECT. 1,SUB-SECT. 3.— accused is concerned in offences against no profit was made by accused. 
D. atid leon ie 88. is hag aie a - Pane ae [1925] 
8088 i. Kffect of mistaken belief.|- It ELLIOTT, (19% 2D. KR. 2t4s 49 SOS. — ° 
is a bere in fie to a Gas of Can. Crim. ('ns, 302 3 62 QO. L. ht. 1.-- oO {p. 736) }. ea tei Arrest under “ arch 
bigamy eee prisoner, ev the Bime ot the CAN. Cee cal oe HRIEDM A, N ate) 
ege vamious marriage, belicved, 27), Jan. rit. . 224, . 
in good faith & on reasonable grounds, PART XXVIII. SECT. 6, SUB-SECT. 1. h (p 757) i.——- OO musswn of “6 enou- 
that he bad been divorced from the —B. ingly."J— A conviction which does not 
bond of bis first marriage, if in fact he r (p. 755) i .J—Duriug a period = state that accused “ knowingly” per- 
had not been divorced.—R. v CARS- of six ‘weeks prostitutes resorted to a  initted his premises to be used for the 


WELL, [1926] N. Z. L. R. 321.~—-N.Z. iNegal purpose deseribed, is materially 
7 furnished flat, of which two mcm wero a fa © use counnL (ie) 


: occupiers. Some of 
PART XXVIII. SECT. 5, SUB-SECT. 1. them wont om the invitaiion of the 1D. Li, it, 732; (1926) 1 W. W. 
$109 i. ——- Evidence—Complaint tenants. otburs were taken by frends 241; 45 Can. Crim. Cas. 193; 36 
rr ey ur Paka FF ates eer of the tenante, Aioer their bnow ledge ib. C. 12. 327.—CAN. 
° ade dhe ; . - & consent :— ¢ if the prostitution 
as. 302; 62 0. L. R. 1.--CAN. had been with the pecan oy tho PART XXXI. SECT. 3, SUB-SECT. 3. 
flat only, no off would have leen . 
PART XXVIII. SECT. 5, SUB-SECT.2. committed, in respect that the | | S224 a Wares Of ote a 
. ——.--Consent or non- ecupiers could not ‘ permit” their | in . 
dopaart Vikas Ae difference so far ra awa Facts & it was smaminteriil that | tection of Property Act, 1876 (vc. 86), 
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Cases 8236a—8575. 


8286a. Conviction—Acts of intimidation must be 
set out,J|—A conviction under Conspiracy & 
Protection of Property Act, 1875 (c. 86), for 
intimidation is bad, & will be quashed on 


ENGLISH AND Empire Digest SUPPLEMENT. 


appeal, unlees it sete out the particular act 
or acts of intimidation proved in evidence.— 
METCALFE v. WISEMAN (1888), 52 J. P. 439. 


Part XXXIII.—-Offences against the Person. 


8247. Add. Annotation :—Consd. R. v Bateman 
(1925), 04 L. J. K. B. 791. 


8266a. ‘‘ Newly-born ’’ child.] — (1) Applt. was 
charged with the murder of her child, who had 
been born on Aug. 19, 1927, & had been 
strangled by her on Sept. 21, 1927. The trial 
judge held that there was no evidence to go 
to the jury that the child was ‘ newly- 
born ’’ within Infanticide Act, 1922 (c. 18), 
s. 1 (2):—Held: that ruling was correct. 

(2) Observations on the form of statements 
made by accused persons while under arrest. 
—lt. v. O’DONOGHUB (1927), 97 L. J. K. B. 
303; 133 L. T. 240; 915. P.190; 44 T. L. R. 
51; 71 Sol. Jo. 807; 28 Cox, C. O. 461; 20 
Cr. App. Rep. 1382, C. 0. A 

8284, Add. Annotations :—Consd. Williams v. 
Guest, Keen & Nettlefolds, [1926] 1 K. B. 
497. "Refd. Carr v. Port of Glasgow (1923), 
16 B. W. ©. C. 831; Hutchinson v. Kiveton 
Park Colliery Co., [1926] 1 K. B. 279. 
Mentd. Raeburn v. Lochgelly Irc 1 & Coal Co. 
(1926), 20 B. W. C. C. 687. 

8317. Add. Annotation :—Apld. R. v. Hall (1928), 
140 L. T. 142. 


83388. Add. Annotations :—Consd. R. v. Thorpe 
(1925), 188 L. T. 95. Refd. R. v. Canham 
(1925), 18 Cr. App. Rep. 168. 


8838a. -}—(1) If in a trial for murder the 
defence of manslaughter is raised the judge 
es ine eee not to ignore that defence in his charge 
o the jury 

(2) The rule on provocation in #. v. Hay- 

ward, No. 8317, ante, accepted.—R. v. a 
(1928), 140 L. T. 142 ; 21 Cr. App. Rep. 48 
28 Cox, U. C. 567, C C. GC. A. 


8459a. ae a (1523), Y. B. 14 
Hen. 8, fo. 16, pl. 8 Qs 
Annotations :—Consd. Howard v. Gomert (845), 10 Q. B. 
{Refd. Marshalsea Case (1613), Neceoe Rep 68b. 
Menta. Nector & Sharp v. Gennect i508), Cro. Eliz. 466; 
Padfield v. Cabell (17 8), aise 411; Butt v. Conant 
(1820), 1 Brod. & Bing. 5 


8460. Add. Annotation en Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

Add. Annotation :—Refd. R. v. 
(1925), 18 Cr. App. Rep. 163. 


8575. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 














8498. Canham 


. 7, fo karat pation following employer 
& watching his place of business & Be his 
rivate residenco with a view to coerco 
m to take back a dismissed employee 
into his employment, the evidence 
being that defts, with other persons 
had continually watched & walked up 
& down before prosecutor’s business 
premises, & had followed him through 
the sireets to his private residence :-— 
Afeld: (1) under the ch cumstances if 
the acts of “* watching ’* & “ | pchebeapatd 
following "’ were done with the intention 
of coercing the employer to take back 
the dis:aissed plore defta. ought 
to be found guilty ; (2) Trade Disputes 
Act, 1906 (c. 47), 8. 2 @) did not Pepply 
as regards the ‘“ tchi 
pe residence. ie vw. WALL (1907), 
1 Cox, Cc. Cc 401.— IR. 


PART XXXIII. varied Y 1, SUB-SECT. 1. 


hi. -—— -—— -——.}-H ADVO- 
OATE. v. SAVAGE, 1923) 8. C. “ ) 49.— 
scorT. 


PART XXXIII. a 1,SUB-SECT. 1.— 


8285 ili. —— ———.]—-Crimina! Code 

8. 258, which provides for the case of 
the causing of an injury of a daugerous 
nature, the treatment Of whioh brings 
about death, does not sate f to a case 
wherein there is no evidence ag whioh 
it might be inferred that the injury 
was in any way inoreased _ its con- 
sequences accelerated by the treatment 
which was given the deceased with the 
obvious object of overcoming the 
effects thereof. Whore a person alleged 
to have been murdered was operated 
on for the injuries allaged to have been 
inflicted by the accused, but thers is 
no apparent reason for ‘inferring that 
said treatment was the immediate 
cause of death, there is no authority 
for holding that the onua is, neverthe- 
less, on get sctibe ‘the of oall Ds ae 
surge Oo describe ag ration in 
detail.—R. v. Bura Re 


eel 2D. L. Tt. 694; [1928] 1 W.W. RR. 
9 Can. rim, Cas, 243; 39 


PART XXXIII. I. SECT. 1, SUB-SECT. 1. 


s a e 

$312 i. Provocation answered by use 
of weapon.|—Appet., who had grounds 
of suspicion that his wife had mis- 
conducted herself with another man, 
stabbed her in tho legs & lower part 
of the body with a long knife, causing 
ber to bleod to death in a few minutes: 
—Held: an application for leave to 
appeal from a conviction for muide: 
must bu dismissed.—R. v. BULELEZI, 
[1925] App. D. 160.—S. AF. 


PART XXXIIL. § ath at SUB-SECT. 1. 
yi 


d i. Sone yes that while a 
child is flouting its father’s authority 
iia mother ‘‘ oggs it on?’ may be found 
to constitute provocation within 
Criminal Code, s. 261, under which 
culpable homicide, which would other- 
wise be murder, may be reduced to 
manslaughter.— R. v. PAYETTR, [) 925] 
2W. W. R. 747; 44 Can. Crim. Cas. 
209; 35 B. GC. R. 81.—CAN., 


PART XXXIII. Seer. be SUB-SECT. 1. 





—_— ol —R. v. Bevis, 
eRe 1 1D. L. R. 747; 48 Gan. Crim. 
67 N.S. R.'513.—CAN. 
———- ———~.)]—R. v. Harv 
Ont. : {1029} 8 D 8D. LL. 2. 688 ; 3; 61 1 Gam 
m. Oas. CAN. 


PART XXXII. — 1, SUB-SECT. 1. 





8506 ii. .}—A man who 
strikes ano other. in the throat with a 
knife pea peed that the blow is so 
immninent va angerous that it a ate in 


proba cause death the 
inju intended to be oted is 
sufficient in the ontinery course of 


nature to oause death. — JUDAGI 
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MAULAH v. KING-EMPEROR (1929), 
I. L. h. 8 Pat. 911.—IND. 

sa. Wrongful act.}—Where, although 
there is no intent to do injury to the 
person or property of anotlies ‘Senth 
results from the doing of an act which 
is merely malum prohibiium, the wrong: 
ful act is not the kind of act that the 
criminal Jaw requires as a foundation 
for a charge of manslaughter, unless 
the statute or prohibition violated is 
one designed & intended to prevent 
jnjury to the person, a the Lion 


act is accompanied by noglig ence.—— 
KR. v. D’ANGELO, (1927) 4 a Ore ae 


- pear 4 Crim. Cas. 127; 
AN, 


PART XXXIII. oN te ag SUB-SECT. 1. 
-——N, (a). 


8584 iii. .}-—A Chris- 
tian Science practitioncor who gave 
a sick child ‘‘ absent treatment,’’ 1.e. 
prayer, but who prescribed no medicine 
ar other troatment, & who was not 
shown to have advised the parents not 
to call in a physician or to have aided, 
abetted or counselled them to abstain 
from providing proper medical attend- 
ance for the cbild tote wrongly 
ch aaa of | manslaughter of we 
qa [1925] 2 w W. R. 545; <i Gon 
Crim. Cas. 75; 35 Man. L. kh. 161.— 


PART XXXII. or 1 SUB-SECT. 1. 
- (c 
8612 i. Must te calculated to endanger 
itfe.]}—Criminal Code, s. 247, attaches 
no criminal responsibility to the mere 
omission, without lawful excuse, to 
perform the duty of taking b] 





—— 





reasonable 
precautions against & of using reason- 
able care to avoid en human 
life. o entail naibility 


e sect.—R. ov. ‘Sonn (1983), 
35 oO. L. R. 48.—CAN. 


8640. Add. Annotation :—Rofd. James v. British 
General Insce., [1927] 2 K. B. $11. 


. ——.J—R. v. Rose (1928), 20 Or. App. 
Rep. 164, 0. O. A. me 

8644. Add. Annotation :—Refd. R. v. Baldessare 
(1980), 22 Cr. App. Rep. 70. 


8845. Add. Annotation :—Reid. Pratt v. Patrick, 
[1924] 1 K. B. 488. 

8652a. Liability of persons other than driver-— 
Common purpose.}—Both of two persons, in 
pursuit of a common purpose, may be guilty 
of criminal negligence by driving, although 
only one of them actually drives.—l. v. 
BALDESSARE (1930), 22 Cr. App. Rep. 70; 170 
L. T. Jo. 57; [1989] W. N. 153, C. CU. A. 

8665. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K, B. 791. 

8666. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8666a. S. P. R. v. MaAnkuss (1864), 4 F. & F. 356. 


anes :—Refd. R. v. Bateman (1925), 94 L J. K. B. 


8687. Add. Annotation :—Consd. R. v. Bateman 
(1925), 04 L. J. K. B. 791. 

8667a. ———_ ———.])—-R. v. Markuss (1864), 4 
F. & F. 356. 

Annoishon :—-Refd. R. v. Bateman (1925), 94 L. J. K. B. 


8668. Add. Annotation :—Consd. R. v. Bateman 
(1925), 94 L. J. K. B. 791. 

8672a. ———.}Where a doctor is consulted, 
as Sarena medical skill & knowledge, by or 
on behalf of a patient he owes a duty to that 
patient to use due caution in undertaking the 
treatment. If he accepts the responsibility 
& undertakes the treatment & the patient 
submits to his direction & treatment accord- 
ingly he owes a duty to the patient to use a 
fair & reasonable degree of diligence, care, 
knowledge, skill, & caution in administering 
the treatment. To support an indictment 
for the manslaughter of a patient, however, 
the prosecution must satisfy the jury that the 
negligence or incompetence of the doctor 
went beyond a mere matter of compensation 
& showed such disregard for the life & safety 








$798a. 


Vol. XV.—Criminal Law. Cases 9640—0004a. 


of the patient as to amount to a crime against 
the State & conduct deserving punishment.— 
R. v. BAYEMAN (1925), 04 L. J. K. B. 791; 
183 L. T. 730; 89 J. P. 162; 41 T. L. R. 
557; 69 Sol. Jo. 622; 28 Cox, ©. O. 33; 
19 Cr. App. Rep. 8, 0. C. A, 


8674. Add. Annotation :—Consd. BR. v. Bateman 


(1925), 94 L. J. K. B. 791. 


8676. Add. Annotation :—Consd. Rv. Bateman 


(1925), 094 L. J. K. B. 791. 


8677. Add. Annotation :—Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


8679. Add. Annotation :—Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


8680. Add. Annotation :—Consd. BR. v. Bateman 


(1925), 94 L. J. K. B. 791. 


8681. Add. Annotution :—Consd. h. v. Bateman 


(1925), 04 L. J. K. B. 791. 


| 8682. Add. Annotation :—Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


8684. Add. Annotation :—Consd. HK. v. Bateman 


(1925), 04 qu. J. K. B. 791. 


8688. Add. Annotation: —Consd. R. v. Bateman 


(1925), 94 L. J. K. B. 791. 


~+-(1) The question whether 
or not a statement made by a person on whom 
a fatal attack has been made is a dying 
declaration, 4.e. whether or not it has been 
made by that person while in a hopeless & 
settled anticipation of immediate dissolution, 
is for the judge at the trial of the person 
charged with the murder or manslaughter 
of the person in question &, to answer 11, all 
the circumstances of each case muat be 
regarded. 

(2) Rules as to questions by police officers 
to detained persons commented on.—K. ». 
BooKER (1924), 88 J. P. 75; 18 Or. App. 
Rep. 47, ©. C. A. 








8927. Add. Annofation: Refd. R.v. Punch (1027), 


20 Cr. App. Rep. 18. 


9023a. Within Children Act, 1908 (c. 67), s. 12 (1).| 


—An assault within the above sect. must be 
one which is likely to cause unnecessary 
suffering or injury to the health of the child. 


PART XXXII. SECT. 1, SUB-SECT. 1. manslaughter under Criminal Code, children & relatives, but did not take 
—-O. (b). gs. 247.—RH. v. Firtp (Alta.), [1928] 3 farewell of them, saying that he 


3630 iv. 
Qnving a motor car at night, ente:ed 





.}—~ Where arcnsed, W. W. BR. 757.—CAN. 


would say moire when the pain allowed 
or when ho was better. He thon made 


a road which being under repairs was PART XXXIII. are ie SUB-SECT.1. a statement inenlpating applt.:— 


closed to traffic & ran over & killed 


two coolies, who were sleeping on the 8694 v. ——..}— It. v. 
road with thelr bodies completely 42 Can. Crim. . 156 


should not have been admitted In 
was not guilty of tho victim is not dereine ten okeen evidence as a dying declaration.— R. 


covered up, except for their faces :-— 8694 vi. 
> accuse 





act.— MITH t. (1925), I. L. R. 53 


Held; deceased when he made the 


CHoreM (1924), ‘“tatement had not a settled hopeless 
.—CAN. 


expectation of death, & the statcment 


Held . a LS 
causing death by @ rash & negligent of manslaughter unless it was the sole Se eR: 05 Oe 
D eo 


ge Ve 3 vidas meorigence or 
wanton misconduct necessary. ‘ 
L. ft 138 


wv. 
RCISMAN, (1926] 4 D. 3; 46 
Gan eon’ Gas. re ; 680. L. R. ob. 








y cause of the accident.—H. v. FIELD 
Calc. 333.—IND. (Alta.), [1928] 3 W. W. R. 757.—OGAN. 


In a murder trial 


8746 i. Must believe death to be 
ammiunent.}--A statement made when 


PART XXXIII. SECT. 1, 8UB-SECT. 1. ‘ler casod had no expectation of death, 
—Q. { i, 


but conflamed when he had a belief Jn 
impending death -Held. admissible 
—DroRriont v. R., (1926) 4 D OR 


8 i, ————, 
~-CAN, ; where the victim's throat had been out 7, | 
8639 vi. —— }—A direction to the go that he was unable to speak, evi- ie ete re 492, 46 Can. 
ie which sufficiently brought to dence of questions put to deceased by : 
heir mind the difference Licraatragr ong to the prosecution’s witnesses & answers 


queneam of negligence requi 


und in a civi I trial:— signs, amount 


“verbal state- 


*TRVIS 


giving by nodding the head & making PART XXXIII. SECT. 1, SUB-SECT. 2. 
to 


oi, - — F 
Held : sufficient.—Moonre v. R., [1926] mente under Evidence Act, 8. 32, & (Ont ) (1929), St Can Crim Cas. 273, — 
8. A. S. R. 52.—AUS. are admissibic as a dying declaration. CAN. 


8639 vil. --—Tho test of negli- —Ranes v. R. (1024), 1. L. R. 5 Lah. 





ence to be appl in criminal 8 305.—IND. 
i the same ae that applied civil 


PART XXXII. ger? 6, SUB-BSECT. 1. 


in 
cases, namely, the standard of skill & PART XXXIIL rar a SUB-SECT. 1. di.- — Injury resulting in death.}- 
—Q. ie 


care which would be observed by a Deft. was convicted upon two charges 
reasonable man.— RB. v. MEIRING, 1827} 8741 xix. ——.}]-- A native when of criminal negligence causing bodily 
App. D. 41.—8. AF. dying from injuries inflicted upon or grievous bodBy harm under (‘umine! 

8639 viii. ———.}—Proof of ordinary him said that he was “dead ’’ or bad Code, sa. 264 286 :—Heuld = deft 


negligence justifies a conviction for been 


killed.” He then sent for bis was property convicted, notwithrtand- 
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Applt., who was the stepfather, & had 
the custody or care, of a girl of eleven years of 
age, was charged under the above sect. with 
wilfully assaulting the girl in a manner likely 
to cause her unnecessary suffering. The 
evidence of the girl was that applt. com- 
mitted acts of aurrwergiae & not to her, but in 
her presence, & that when she screamed he 
put his hand over her mouth :—Held: this 
was not an assault within the sect.—R. v. 
WiaTron, [1925] 2 K. B. 822; 94L. J. K. B. 
863; 138 L. T. 735; 89 J. P. 164; 41 
T. L. R. 637; 28 Cox, C. C. 43; 19 Cr. App. 
Rep. 29, C. C. A. 


9036. Add. Annotation :—Refd. Gayler & Pope v. 


Davies, [1924] 2 K. B. 75. 


9042. Add. Annotation :—Apld. R. v. Newport 


(Salop) JJ., Ex p. Wright, [1929] 2 K. B. 416. 


9042a. —--—- - —-.]—At aschool for boys there was 


a rule prohibiting smoking by pupils during 
the school term whether on the _ school 
precincts or in public. During the term 
w pupil rather less than sixteen years old, 
after having left the school for the day & 
returned home, smoked a cigarette in the 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as a punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in 
question was reasonable, that the father of 
the boy by sending him to the school 
authorised the schoolmaster to administer 
reasonable punishment to the boy for breach 
of a school rule, & that the punishment 
administered was reasonable; & they dis- 
missed the information. An order nisi 
having been obtained calling upon the justices 
to show cause why they should not state a 
case on a question of law :—Held: the 
decision of the justices was right, no question 
of law arose on which they could state a 
ease, & that the order nist should be dis- 
charged.—h. v. Newport (SALop) JJ., Ka p. 
Wnhiant, [1920] 2 K. B. 416; 98 L. J. K. B. 
555 3; 141L. 7.563; 0385.P.179; 457. L. R. 
477; 73 Sol. Jo. 884; 271. G. R. 518; 28 
Cox, ©. C. 658, D. C. 


9048. Add. Annotation :—Consd. R. v. Newport 


(Salop) JJ., Ha p. Wright, (1929] 2 K. B. 416. 


9108a. 


9134. Add. Annotation :—Mentd. RK. 2. 


Cases 9023a—0154a. EiNarisH AND Emprre Dicest SUPPLEMENT. 
9057. Add. Annotation :—Refd. Gottliffe ». Edel- 


ston, [1930] 2 K. B. 378. 

-}—The old law that the owner of 
a house, or members of his family, may kill 
a trespasser who would forcibly dispossess 
him of the house, although such householder, 
or members of his family, has not previously 
retreated until no means of escaping his 
assailant are left to him, has not been amended 
or modified by modern practice.—R. v. 
Hussgy (1924), 89 J. P. 28; 41 7. L. R. 
205; 18 Cr. App. Rep. 160, C. C. A. 








Divine; 
Ex p. Walton, [1930] 2 K. B. 29. 


9154. Add. Annotation :—Apld. Morriss v. Winter 


(1929), 45 T. L. R. 643. 


9154a. ——— Detention after receipt of remission 


marks.]—M. was convicted in Dec. 1925, of 
certain misdemeanours & sentenced to two 
years’ imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. Lie was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. As a 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 
ville Prison on July 2], 1928, instead of on 
July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted malitiously nor with intention to 
injure M. & that he had not made a false 
statement :—Held: the Prison Rules did 
not confer upon M. any legal right to an 
earlier discharge by the obtaining of re- 
mission marks, & that therefore the action 
could not succeed against either of the 
Governors ; having regard to the findings of 
the jury the action could not succeed against 


ing that death resulted from the injurics 
inflicted by his negligunce.—R. +. 
STaRKE, [1927] 3 D. L. R. 4383 47 
oan Crim. Cas. 356 ; 60 O. 1. R. 375.—- 


PART XXXIII. tr 6, SUB-SECT. 1. 


sd. Meaning of ‘actual bodily 
harm.”]—The above words in scct. 
295 of the Code inean little, if anything, 
more than“ battery.”’—R. v. TRESEGNE 
26), 45 Can. Crim. Cas. 270; 5&8 
O. L. R. 634.—CAN, 


PART XXXII. satel 6, SUB-SECT. 2, 





m i. Burden Of pices: }—Where 
ov a chargo of unlawfully wounding 
@ person with intent to maim or dis- 
able him, the Crown proves that 
accused discharged a firearm in tho 
direction of a crowd of persons & 
wounded the person named, it 
establishes its case, & the onus then 
shifts to accused to satisfy the ct. 
that it was either an accident or that 


he did not intond to wound.—R. v. 
SMART (Alta.), [1927] 3 W. W. R. 753; 
49 Can. Crim. Cas. 75.—CAN. 


PART XXXIII. SECT. 7, SUB-SECT. 1. 


sb. Running down by motor car— 
No intent to assault.)}—Vrisoner was 
indicted for assault occasioning bodily 
harm. The evidence showed that the 
injuty in question, a fracture of tho 
collar bone, was due to an accident 
caused by a motor car driven by 
risoner in a public thoroughfare at 
560 a.m. There being no evidence of 
an intention to assault, the indictment 
was amended, at the suggestion of the 
jearned trial judge, so as to allege 
negligence in the conti ol of a dangerous 
thing, in substitution for the charge 
of aasanit.—f. v. Mclver, 22 Q. J. P. 
173.—AUS. 


PART XXXIII. SECT, 7, SUB-SECT. 2. 
—C. (a). 


9041 i. Schoolmaster & scholar.}— 
Teacher entitled to inflict reasonable 
punishment.—R. v. METOALFE (Sask.), 
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[1927] 3 W. W. R. 194.—CAN. 
PART XXXIII. ara uy SUB-SECT. 2. 


9066 iv. -1—Punishment causing 
temporary pain & discolouration of the 
flesh for a few days:—Held; not 
excessive.—R, v. METCALF® (Sask.), 
(1927) 3 W. W. RR. 194.—CAN. 





(Sask.), [1927] 3 W. W. Rh. 194.—CAN. 


PART XXXIII. sage 7, SUB-SECT. 2.— 


9078 v. ——-.]—On appeal from a 
convictfon for an assault occasioning 
actual bodily harm :—Held: the force 
ured by the accused, in defending 
himaclf, as he did, against an assailant 
armed with a hammer, was not dis- 
Propurtionate to the nature of the 
attack made on him, although it caused 
the fracture of his assailant’s skull, 
& he had brought himeelf within, & 
was justified by, Criminal Code, s, 23,— 
hk. v. OGAL, [1928] 3 D. L. R. 676; 
{1928} 2 W. W. R. 465; 50 Can. Crim. 
Oas. 71; 28 Alta. L. It. 511.—CAN. 


9307a. 


the Governor of Portsmouth Prison; the 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct.—Morriss v. WiNTER, 
[1930] 1 K. B. 243; 99 L. J. K. B. 101: 142 
ee 67; 45 'T. L. R. 618; 28 Cox, (. C. 


9161. Add. Annotations :—Mentd. Britannia Ty- 


gienic Laundry (o. v. Thornycroft (1925), 94 
a Ke K. GB. 858; The Paludina, [1925] 





-}—On the trial of a prisoner for having 
had unlawful carnal knowledgo of oa girl 
under sixteen years of age, the judge directed 
the jury that although what the girl said to 
her mother several months after the offence 
was committed was not evidence, yet the 
jury could infer what the girl said, namely, 


that the prisoner was responsible for her | 


condition, from what the mother did, because 


the prisoner was at once accused, & that, that | 
girl's 9323a. Defence that prisoner ‘‘ of twenty-three 


amounted to corroboration of the 
story. Further, that the fact that the 
prisoner when he was charged by a police 
officer & cautioned made no denial of the 
charge was also corroboration of her story :— 
Held: both directions were wrong. Any 
inference as to what the girl told her mother 
could not amount to corroboration of the 


Vol. XV.—Criminal Law. 


9311. Add. Annotation :—Consd. Re Stollery, Weir 
9320a. 


9333. ited. 


Cases 9154a—9340a. 


vt. Treasury Solicitor, [1926] Ch. 284. 
--~In charges of sexual offences 
corroboration of the testimony of prosecutrix 
is not in law essential, but is in practice 
required. 

if, on the trial of such a charge, there is 
corroboration on one count referring to one 
date, but there is none on another about 
another date, & the ct. rejects the corrobora- 
tion on the former, it being pussible that the 
Jury gave credit to it on both counts, it may 
quash a conviction on both.—kh. v. BrRry 
(1924), 18 Cr, App. Rep. 65, C. C. A. 





9320b. What amounts to corroboration.]---The 


mere fact that the accused preserves a letter 
written to him by prosecutrix of a charge of 
a sexual offence is not corroboration of her 
evidence: nor is his mere silence when he 
is charged with the offence. R. v. MARsH 
(1925), 19 Cr. App. Rep. 27, C. CO. A. 


years of age or under ’’ Prisoner between 
twenty-three & twenty-four Defence avail-~ 
able.} Ria. Dumond (1030), 69 E. Jo. 288; 
169 1. TW. Jo. 239 (Reeorder of London). 


girl’s story, as it proceeded from the girl | 
herself, & the girl could not 
The fact that the prisoner when 
charged & cautioned made no denial of the 
charge could not be corroboration.— HK. v. 
WurirhnEAD, [1920] L K. B. 99; 
92 3.1. 1973 27 
I. G.R. 1; 28 Cox, C. C. 617; 21 Cr. App. 


herself. 


K. B. 67; 1380 L. T. 640; 
Rep. 23, C. C. A. 


nnotution -— Folld. Ree. Charavanmutta (1930), 22 Cr 


App. Jtep. 1. 





PART XXKXIII. SECT. 9. 


sk. Injury caused ino altempting to 
stop Sreach of neace.|—A person using 
the force neceassirv to prevent a con- 
tianuance or renewal of a breach of the 
peace, & struck bv the party he was. 
attempting to control .— Held: justt- 
fied in striking back.-— Re». Manson 


(1925), 43 Can. Crim. Cas. 30; [1925] 
1 W. W. Ql. 671.---CAN. 
sm. What is wnlawful acl Not 


breach of municipal bye-law.J—R. v. 
GosLina (Alta.) (1927), 47 Can. Criin. 
Cas. 211.—CAN. 


sn. Criminal negligence —- Under 
Criminal Code, 3. 284—What amounts 
to.\—R. v. BAKER, [1929] 2D. L. hi. 
282; 8.C. . 344; 51 Can. Crim. Can. 
352; 63 O. lL. R. 641; affg., {1929} 1 
D. Ia R. 7853 51 Can. Crim. Cas. 71; 
63 0. L. R. 275.—CAN. 


PART XXXIII. SECT. 11, SUB-SECT. 3. 


9206 i, Woman not pregnant.J—Hell : 
an indictment charging accused with 
performing an operation on a woman, 
jn the belief that she was pregnant, for 
the purpose of causing her to abort, 
& with attempting to cause her to 
abort, was irrelevant, In respect that 
it did not set forth that the woman was 
at the time pregnant.—H.M. ADVOCATE 
icon {1928} S. Cc. (J.) 1.— 


PART XXXII. siete 13, SUB-SECT. 1. 


9281 i. Consent obtained by fraud - 
What amounts to fraud.}—-Cobabitation 
following ao feigned marriage is not rape 


wae wewe 


be said as a general proposition, with 


ee —_—— a 


! 





| 


9336. Add. 


corroborate 


, 9340a. - 


8 f. J. woman 


regard fo rape, that fraud sitiaies con 
sent. The only sorte of fraud v hich 
destroy the effect of a woman's consent 
are frauds or to the nature of the act 
itself or as to the wentity of the person 
who does the act. Propihiy or CaLr- 
TORNIA SLADE oP. BAINNER, [I92Z4S) 2 
W. W. 2. 209, 33 BO. Re 055. 
CAN. 


o. or ‘fe, By misrepresentation or 
fraud—Tersonation of hushand” read 
9295 i. Conditions aegativing = con- 
sent~ Personation of husbarnd.”’ 


d. Read now ‘ 9295 ii.” 


9295 iii. —-—- ——  farner husband. | 
--Held: an indietmcont for rape was 
rolevant which bore that the wotdan 
was the wife of a second husband who 
was alive, while the porson tad to be 
petsonated was the womans former 
husband who had been officially re 
ported as killed in action.—-H.M. 
ADVOCATE v. MOntTCOMPRY, [1926] 
£ CC. (5. 2. - SCOT. 


PART XXXIII. SECT. 13, SUB-SECT. 1. 


— 
e 


9307 i. What amounts to corrobora- 
tion.} — Evidence of a witness that 
he saw accused & the girl leave a 
dance hall under suspicious cireum- 
stances at 11.30 on the meht of the 
alleged seduction umounts to corro- 
boration 60 as to justify the charge 
going to tho jury.—-SThhLe v. L., '1924) 
4D. L. R. 175; [1924] 1 W. W. Rk. 
1146.—CAN. 


PART XXXIII. SECT. 13, SUB-SECT. 2. 
9308 v. J—-R. 


CAN. 





t cannot | (O 


585 


! 


0, GOSSLIIN | 


Alnmnolation: Consd. Roo ev. Woods 
(1980), 113 E. Th get. 
Annotation :~-Refd. kK. v. Mosley, 


[1924] 2 KK, BB. 187. 
9340. Add. Annolation: 

Morriss (1926), 134 J. T. 635. 
What amounts to.| \ 

fact procured, alluding: to the 
writer as her future husband, as corroboration 
of evidence that he procured her by ‘ false 
| pretences,” ete., within Criminal Law Amond- 
ment Act, IS85 (c. UO), s. 3. 
(1920). 21 Cr App. Rep. fa5, CO. A, 


Refd. R. vr. Roberts & 


letter 


Roo. Brown 


= “~ tr eeiemedinammnamnetion! 


9316 v. 1. On a charge of 
alfempling to have carnal knowledge 
of a girl under fourteen:  dfeld 2) cor 
roboration was vot necessary. EH. ov. 
Livowys 1927), 15 Can. Crim. Cas. 
255; GEO. L. Rd. CAN. 

9316 vi. 1 Nature of corrohora- 
tion required ander Criminal Code, 
x. J004, on a charge of carnally knowloag 
aoghl under fourteen. Hunn e. 2, 
(1987) fd. Ta 7602 [L9Z7) S.C. RR. 
442; 48 Cain. Crim. Cas. 172. CAN. 

9316 vii.— -.} Rov. Brown (N.8.), 
{1928} 8 DOL. R 2b, 49 Can. Crim. 
Cas. 334. CAN. 

9316 viti. eL OR. ow FEAMEIN 
(Alta.), (IO! 38. We We. OR. 2585 02 
Can. Crim. Cas, 149. CAN. 

sp. Charge of seduction under Creminal 
Code, % 211- Burden of proof., Ror 
Scnnvwere (Sask.), [1927] 6 W. We Tt. 
417.- CAN, 

st. Charge of allempled carnal hnou- 
ledge = Sufficency of cvidencs.) Ue 
Yuin, [i928] N. ZL. R. ae ONLZ. 


PART XXXIII. ome 13, SUB-SECT. 5. 


sv. Meaning of seducthian | sedue 
tion in the seet. mh pot used dn the 
narrow pense of Inducing a girl to part 
with her virtue for the first time, but 
meludes subsequent seduction for 
further acts of afftert fatercourre,— 
PRATULLAKRU WAR Bast ot. KMPEROR 
(1929), J. 1. 2. 97 Calc. 1074, -TND. 

sw. - .]—A person may be guilty 
of hidnapping @ girl for the purpgre of 
~eductag ber to Ulicit intercourse even 
tnough he had also had such Intercourse 
prior to the kidnapping.— k ISHS 4 


mweenwasie repay 


Cases 9347—0400a. ENGLIsH AND Emrrre Digest SuPPLEMENT. 


9347. In the cross-reference before this case, 
for ‘* Vagrancy Act, 1878" read ‘‘ Vagrancy 
Act, 1898.” 


9861a. ——— Prosecutrix over sixteen.]— If 
on any of the material dates alleged in an 
indictment for incest the female has reached 
the age of sixteen, she may be liable as an 
accomplice &, therefore, if she is a witness 
she must be corroborated. It is a mis- 
direction in such a trial to tell the jury that 
saree must first decide whether they believe 
such a female witness; they should be 
instructed not to make up their minds until 
they find that she is corroborated.—R. v. 
DRAPER (1929), 21 Cr. App. Rep. 147, C. C. A. 


9864a. What is an aggravated assault.]}—-MUNDAY 
v. MAIDEN (1875), 33 L. T. 877 ; 39 J. P. 742; 
24 W. R. 67. 





9867. Add. Annotation :—Expld. R. v. 
(1929), 21 Or. App. Rep. 125. 


9367a. the 
defence i under above sect. to a charge 
of carnal knowledge, not being open on that 
of indecent asgsaull.—R. v. Laws (1928), 
21 Cr. App. Rep. 45, O. 0. A. 

Annotations :—Consd, KR. v. Keech (1929), 21 Cr. App. Rep. 

125, Refd. R. v. Blackman (1929), 2 Cr. App. Rep. 132. 

9399a. ——— so Steen married his wife 
1916 & a child was born in 1917. In 1920 
resp. entered into a written sepa: ation agree- 
ment with his wife, whereby resp. was to pay 
his wife 25s. a week & his wife was to maintain 
herself & the child, of which she was to have 
the sole custody & control without any 
interference by resp., but resp. was entitled 
to have reasonable access to the child. esp. 
failed to make the payments under the agree- 
ment & fell into arrears to the amount of 
about £100. An information was preferred 
against resp. for neglecting the child in a 
manner likely cause her unnecessary 
suffering or injury to her health, contrary to 
Children Act, 1908 (¢. 67) :—Held: the fact 
of the separation agreement, without regard 
to the way in which its obligations had been 
performed, did not get rid of the legal 
presumption that resp. had the custody of 
the child, & the case must be remitted to the 
justices to decide whether in fact resp. had 
wilfully neglected the child in the manner 
alleged.— Brooxs v. BLount, [1923] 1 K. B. 
257; 02 L. J. K. B. 302; 128 L. T. 607; 


Keech 








-]—The ct. disapproves 





PART XXXIII. SECT. 18, SUB-SECT. 7. 

m i.— ——.) -Dawson v. R. 
(1927), 40 C. L. R. 306.—AUS. 

sx. Daughter of deceased wife’s char 
brother.j—Ileld * soxual intercourse of 
between a man & the daughter of his 
deceased wife’s brother constitutes the 
crime of Incest by the law of Scotland. 
—C. & W. v. O.M. Apvocatsr, [1929] 
8. oO. (J.) 1— SCOT. 


e Penal 


PART XXXIII. SECT. 15, SUB-SECT. 4. rite edie e.}-—-Where on 


9458 i. Belicf that girl over sixteen no 
defenee.}—I1t 18 not a good defence to a 
of kidnapping under sect. 366 
e that the accused 
honestly believed the kidna 
to be over 16 years of age.— 
MAHARANA v KING EMPEROR (1929), 
LL. R. 9 Pat. 647.—IND. 


PART XXXII. SECT. 18. 


87 J. P. 64; 89 T. L. R. 1683 67 Sol. Jo. 
209; 21 L. G. BR. 150; 27 Cox, OC. 0. 899, D. O. 
0458. Add. Annotation :—Refd. R. v. Denyer, 
[1926] 2 K. B. 258. 
0468. Add. Annotation :—Mentd. 
Oldham (1927), 48 T. L. R. 465. 
9480a. ——.]—-Appct. was summoned 
under Motor Car Act, 1908 fc. 86), s. 1, for, 
& convicted of, driving a motor car on a 
highway ‘“‘ recklessly & at a speed which 
was dangerous to the public, having regard 
to all the circumstances of the case, including 
the nature, condition & use of the said high- 
way, & to the amount of traffic which actually 
was at the time,or might reasonably have been 
expected to be, on the said highway ” :— 
Held: as the driving of the car was one 
indivisible act which might constitute both 
the offences charged, the conviction was not 
bad for duplicity.—R. v. JoNns, Ea p. 
THOMAS, [1921] 1 K. B. 632; 90 L. J. K. B. 
548; 124 L. T. 668; 85 J. P. 112; 37 
T.L. R. 299; 19 L. G. R. 354; 26 Cox, C. C. 
706, D. C. 
9482. Add. Citation :—sub nom. HOUGHTON v. 
MANNING (1905), 49 Sol. Jo. 446. 


9483. Add. Annotation :—Mentd. Pickup v. United 
Kingdom Dental Board, (1928] 2 K. B. 459. 


9488. Add. Annotation :—As to (1) Refd. Pointon 
v. Cox (1926), 136 L. T. 506. 

9490a. Motor coach—-Advertised times of 
departure & arrival—Necessitating speed in 
excess of statutory maximum.]—Resps. 
owned a motor coach which was a heavy 
motor car fitted with pneumatic tyres, & was 
restricted under Heavy Motor Car Order, 
1904, to a maximum speed limit of twelve 
miles per hour. The vehicle was driven by 
a servant of resps. between London & 
Plymouth. MKesps. advertised times of 
departure & arrival which necessitated an 
average speed of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & resps. were 
summoned for counselling, procuring, aiding 
& abetting the commission of the offence :— 
Held: resps. ought to have been convicted 
of counselling & procuring.—NEWMAN 2. 
OVERINGTON, Harris & AsH, Lirp. (1928) 
93 J. P. 46; 27 L. G. R. 85, D. O. 


Cleghorn v. 











the trial of a 
charge under s. 285 of the Criminal 
Code of caumng bodily harm by wanton 

driving, etc., 1t is found that 
anterior to the collision the accused 
was driving at a very fast rate of speed 
& was under the influence of liquor, 
either of these findings is sufficient to 
show the existence of that anterior 
wilful misconduct or wilful ligence 
leading to the collision which the 


ed girl 
RISHNA 


tribunal ing the case must find 

PART XXXIII. tt 14, SUB-SECT. 1. g i,— —.J—R. 2. Wirmo before convicting on said charge.-—-R. 

a eee ees haviie a (Ont.) (1929), 52 Cun Crim. Cas. 336.— ee ae by Soot ay fA an ee) 
domicil out of Canada, who leaves his . Cas. 422.—CAN. ; : : 


fanuly in Canada without means, inay 
be convicted of failing to support hip 





il, Insufficient 
would not be sufficient mere 


brakes. }-—It 
that a 


family in Canada.—k,. v. ScoTT (1925), car was insufficiently braked to 
44 Can. Crira. Cas. lin CAN.” ’ warrant & of reckless or negli- PART XXXIII. SECT. 21. 
gent driving. It would depend on the Of wife & chtldren—Genutne 
PART XXXII. SECT. 15,SUB-SECT.1. pace of the car & other considerations. inabillty to provide necessaries.}-—Held : 
fi. 300 re ae v. R. (1929), 50 N. L. Re a “lawful exoune."—R. ©. Gowrie 
. Ape ees (1926), 45 Can, Crim ; 


Girl out of ents’ control. }— 
R. v. Jor (Ont. (1958 » 50 Can. . 
Cas. 152. AN? , le 


sy. Wilful misconducd—Sufirrency of 
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Part XXXIV.—Offences against Property. 


9408. Add. Annotation :—Refd. Lake v. Simmons, 
{1926] 1 K. B. 366. 

9499. Add. Annotations :— Refd. Lake v. Sinmons, 
[1926] 2 K. B. 51; Lowther v. Harris (1926), 
43 T. L. R. 24; Buller & Co.. Ltd. ». Brooks 
(T. J.), Ltd. (1930), 142 L. T. 576. 

9500. Add. Annotations :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586 ; Lowther v. Harris 
(1926), 43 T. L. R. 24. 

9587. Add. Annotations:—Consd. Lowther  v. 
Harris (1926), 48 T. L. R. 24; Lake v. Sim- 
mons, [1927] A.C. 487. Refd. Buller & Co. Ltd., 
v. Brooks (T. J.), Ltd. (1980), 142 L. 'T. 576. 

After this case add ‘‘ See, also, INsuR- 
ANCE, Vol. XXIX., p. 417, No. 3258.” 


9553. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


9557. Add. Annotation :—Refd. R. v. Fisher (1926). 
19 Cr. App. Rep. 166. 


9614a. .J—R. v. Huaues, No. 2219a, ante. 
sili S. P. Tt. v. BANKS (1821), Russ. & Ry. 441, 





Annotation :—Relfd. R. v. Stear (1848), 1 Den. 349. 


9769. Add. Annotations :—Refd. Joncs v. Waring 
& Gillow, [1926] A. 0.670. Mentd. Common- 
wealth Trust v. Akotey (10925), 94 L. J.P. C. 
167. 


9778a. -]—Where a clerk or servant, who has 
the mere custody of goods, disposes of them 
for his own benefit, & in a manner alien from 
the purposes for which he was intrusted with 
them, he is guilty oi larceny.—R. v. ROBINSON 
(1840), 4 J. P. 620. 


9900. Add. Annotation: -Refd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 





PART XXXIV. SECT. 1, SUB-SECT., 1. 
—A. (a) ili. 


9510 iii. -+~Whoere the driver 
of a motor car had it supplied with 
gasoline & oi] at a service tion with- 
out arranging for credit &, on the 
proprietor requesting payment & 
stating that the car must be left until 
the goods were paid for, he drove the 
car away without paying -—Held: 





person is found to 





jis on 
Held: 


he waa guilty of theft —i v. Tuomas, {| larcen 
{1928} PW. W. It. 608; 50 Can. Crim, | been In 
Cas. 177; 23 Alta. L. R. 523.—CAN. larceny or 


PART XXXIV. spe S 1, SUB-SECT. 1. 


9587 |. Property in goods parted with 2G; 
— ud. Where the owner m i. -- .J—KENNEDY v. RB (Que ) 
of Induced by fraud. induced thereto by | (1929), 52 Can. Crim. Cas. 321.- CAN. 
the fraud of another, delivers the 


ro ee te 


judge dirocted tho Jury that, where a 
e in possession of 
anything stolen, shortly after it haa 
been stoleu, he may he convicted of the 
stealing or of recelving; that the 
accused roight get rid of this fact by a 
satisfactory explanation, but the burden 
him to give this explanation .—- 

this was sufficient 
when the accused was found 

by finding, but would have 
sufficient on e@ conviction for 
receiving. — It. v. WESTON, 
{1927} 8. A. 8. Rh. 439. AUS, 


PART XXXIV. SECT. 1, SUB-SECT. 7. 


ment Committee & Potteries Electric Traction 
Co. (1930), 143 L. T. 650. 

9944. Add. Annotation :—Distd. Farey v. Welch, 
[1929] 1 K. B. 388, 

9954. For ‘ ——-.’’] read ‘* Live animals ferse 
eae —Larcenable if reduced into posses- 
sion.}’ 


9956. Add. Annotation :—Consd. Farey v. Welch, 
[1929] 1 K. B. 388. 





10,013. .{dd. Annotation: -Apld. R. v. Friend 
(1930), 22 Cr. App. Rep. 130. 
10,015. Add. Annotation :—Apld. R. v. Friend 


(1930), 22 Cr. App. Rep. 130. 
10,050. Add. Annotation :-—Apld. I. v. Harding 
(1929), 46 T. L. R. 105. 


10,060a. ~]—Applt. broke into a dawelling- 
house which was then occupied only by « 
maidservant, & ho attacked her & demanded 
money & clothes. The servant handed over 
a mackintosh belonging to her master. 
Applt. was convicted of robbing the servant 
of the mackintosh :—Held: as the servant 
was i charge of her master’s belongings she 
had a special property in the mackintosh, & 
applt.’a conviction for robbing hor of 1t was 
right.—R. v. HARDING (1929), 142 L. T. 683; 
04 J. P. 55; 46 T. L. R. 105; 73 Sol. Jo. 
863; 28 L. G.R. 69; 21 Cr. App. Rep. 166, 
CU. C. A. 

10,115. Add. Arnotalion: Mentd. R. v. 
(1927), 20 Cr. App. Rep. 55. 

10,116. Add. Citations : -93 L. J. K. B. 236; 130 
ane 820; 68 Sol. Jo. 380; 27 Cox, C. CO. 
Add. Annotalion: -Consd. It. v. 
(1927), 136 TL. T. 671. 





Porter 


Hughes 


ne aaa 


PART XXXIV. reer 1, SUB-SECT. 


9880 i. Mrom sheriff—Valid sevoure 
must be proved |} RR. ov. Luciok (Sask.), 
{1926} 3 W. W. kt. 453.-—- CAN, 


PART XXXIV. SECT. 1, SUB-SECT. 17. 


80. Obtaining signature to promissory 
note.)—~ Deft. was convicted under 
Crinunal Code, #. 4045, of the offence 
of obtaining by false pretences a pro- 
missory note for $1,000 fromm one LB. 
The ovidence showed that deft. pro- 
cured the aignature of B. to a form of 
Promissory note, giving his own note 
in exchange therefor. The printed 
forin was not the property of HK. :— 
Held; merely inducing B. to sign his 


direction 
ullIty of 


article to that other for the purpose PART XXXIV. SEOT. 1, SUB-BECT. 9. | Gupablo of being stolen ” within 8, 405. 
of his endeavouring to find & purchaser, ~—B. (b). —K. v. LEROUX, [1928] 3 D. L. ht. 688 ; 
& empowers him to pass the property sl. Goods om a l— Conversion | 50 Can. Crim. Cas 52; 62 0. L. It. 
in the article to the purchaser, | - anne of pela here Lpaegeetblatere Rene 336.--CAN. 

; 1e ; 
ig: mot one OF Teton Oe cis or mroperty therein was to pasa only if | PART XXXIV. SECT. 1,SUB-SECT. 20. 


handed a ring to P. “ on sale or return 
on demand,’ giving P. the power to 
dispose of it to anybody he chose at @ 
price fixed by M. or at any price pro- 
vided he accounted to M. for the price 
fixed fra cash paymente 


without sucb 


the ring, P. bad no 
larceny by a trick & was able to pass 
the property, in the dg) Ve L-R. 
ELL v. so ie 
149; [1929] Argus ie 146.— AUS. 


PART XXXIV. sECT. 1, SUB-SECT, 4. 
9647 iii. —-—.}--Where the trial 


posing of 


661.—CAN. 


he exercised his option to take them, & 
peta cash in full for certain articles & 
n part for others :—Held : : 

continues till the option 15 exercised & 


criminal breach of trust if he pells them 


CHANDRA DEB Roy vt. 
I. L. R. 51 Cale. 796.—IND 
PART XXXIV, SEOT. 1, SUB-SECT. 13. 
sm. Crop-payment lease-— Lesser da- 
ole crop 
ence 


Mower bt 
NDBBER, {1924} 1 D. L. BR. 11945 43 
Ard 177; (1923) 2 W. W. Kt. 


10,1211. For “R. o» McIniyre 
1898), 31 N. 8. R. 422,” read “ It. v. 


the trust CCAFFREY (1900), 34 N.S. H. 22.” 


10,123 xiii. ~- |] — JR. 
e, & he commita a | anphews (N1.) (1925), 44 Can! Crin, 
Cas. 201.— CAN. 
payments. -) Kis, | 10,123 xiv. — - - --.--R.v, Wit 
a * | won (1924), 35 B. C. R. 64.—CAN. 


10,123 xv. ‘ . v. JONES 
(Sask ), (1926) 3 W. W.R. 319; [1927] 
3) J. R. 679; 47 Can. Crim. Cas. 
380.— CAN. 


es ee, J 


Bbawe was not “ obtaining anything 


10,123 xvi, —-— -) — Accused 
was found on May 17 in possession of 
a bicycle stolen on Feb. 11 //eld: 

{ the period of three months was not 


R. t. 





& cprreu ae 
o eft. } Tr v 
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Cases 10,148—10,410a. 


10,148. Add. Annotation :—Refd. Performing 
ent Soc. v. Mitchell & Booker, [1924] 1 
. B. 762. 


10,200a. Steward & clerk to guardians.]—Held: 
guilty of embezzlement, though not duly 
appointed, nor even appointed at all under 
the common seal.—R. v. BFACALL, R. v. 
WELIINGS (1824),1 C. & P. 457. 


10,315a. Question of fact for jury.J|—(1) Where 
a deft. is charged with the fraudulent con- 
version of money the question whether he 
has been entrusted with the money or has 
received it for or on behalf of the persons 
specified in the indictment is a question of 
fact for the jury on which the judge must 
adequately direct them. 

(2) Counts charging the fraudulent con- 
version on a certain’ date of a _ gencral 
deficiency are bad unless it is the duty of 
deft., on the date specified, to hand over the 
lump sum in his hands to the person who is 
entitled to it.--R. v. Sumar (1925), 134 L. T. 
127; 89 J. P. 207; 42 T. L. R. 573 28 Cox, 
C.C. 86; 19 Cr. App. Rep. 46, C. C. A. 


Annotation: -Gencrally, Mentd. Ik. v. Morter (1927), 20 Cr. 
App. Rep. 53. 


10,315b. -}—Whcether a tran8action is an 
“entrusting”? within Larceny Act, 1916 
(c. 60), s. 20 (1). or a loan, entitling the 
recipient of the property to se it, is a 
question of fact for the jury.—R. v. SMITH, 
[1924] 2 K.B.194; 9381. J. K. B. 1006; 131 


re ee ee 














too long to cast upon accused the duly 
of accomiting, or giving some reason- 
able explanation, for his possession, & 
in the absence of a reasonable explana- 
tion the et. might infer guilt & convict. 
— JAMES 0. IR. (1927), 48 N. Li. It. 289. 


out by his clerk ; 


taken :—Jleld : 





10,123 xvii. ——.]— Recent 
possession of stolen goods is evidence 
of stealing or of recoiving according to 
the circuinstances of the case. It is 
open to question whether the posses- 
sion of goods stolen six weeks prior to 
the finding of them in the possession 
of the accused can be considered recent 
under some = circumstances.—Rh. 7. 
Twancnuk & Jwancnur, [1929} 1 
Yp. I. R. 2795 1 We. WL R. 125:) 50 
Se Cas. 405; 24 Alta. L. RS. 


securities, there 
** direction,” 


Alta, Jn R. 219; 
671.— CAN 


10,345a i. 





PART XXXIV. SECT. 2, SUB-SECT. 3. 
d. For “ AUS. ’’ road *' 8. AF.” 


PART XXXIV. SECT. 2, SUB-SECT. 6. 


\ 

{ 
10,298 iv. —-~.]—Where a ee 
agent did not account for = suins 
collected for a client, not withstanding 
ropeuted applications made = for the 
money, & only remitted the sins 
after he had been arrested :—Zlleld : 
wu conviction for embezzloment wus 
justified. —EHpair » Mackay, [1926] 
8. C. (3.) 94.—SCOT. 
| 


PART XXXIV. SECT. 3, SUB-SECT. 1. 


10,314 ii.. -}—H. entered the 
offices of F., Ltd., in V., & in exchange 
for $1,000 received £23 in cash & a 
draft for £200 drawn on P, Bank, Ltd., 
Londoh, reciting ‘‘ pay from our credit 
balance to the order of H. £200," & 
signed F., Ltd. H. indorsed tho draft 
*“ pay to the order of L. Bank, Ltd., 
for deposit to my credit.’’ When H. 

resonted the draft at L. Bank, Ltd., 

iverpool, payment was refused. Ona 
charge agaiust I’. under Criminal Code, 
8. 355, for converting the money to his 
own use & for falling to account for 
it, it was found by the trial judge that 
F., Ltd., was an alias for F. himself; 


not been 


was unsatis 
must be re-tried.- 





247.—-CAN. 
10,327 v. 





that F. Lnew of the transaction carricd 
that F., Ltd., had 
no credit cither at L. Bank, Liverpool, 
or af P. Bank, London, & they did not 
remit H.’s money to London as unde1- 
on 
—S. AF. the case did not come within sect. $55, 
& the conviction was set aside.—T. +. 
FAULDS (1922), 40 Can. Crim. Caa, 300 ; 
31 2B. C. lt. 421.- CAN. 

10,314 ili, ----.}-- Where a person 
hands ovcr money to another pursuant 
to & proposal & undertahing of theo 
latter to invest ane monte in certain 
8 in 
within Criminal Code, 
es, 357, so to invest it.—R. vo. CAMPREL1 
(1926), 45 Can. Crim. Cas. 153 22 
[1926] 1 W. W. RR. 


(b) of Larceny Act, 1916, the 


the accused ‘ for or on account of ” 
other persons in a fact to bo decided 
by the jury; as it is vital, they must 
be expressly directod to fimd on the 
point, it is not sufficient that it hus 
withdrawn from 
accordingly, as no such direction had 
been given Wd the trial judge, the tmal 
actory, 

A. G. vt. LAWLESS, 
{1930) L. R. 247.— IR. 


PART XXXIV. SECT. 3, SUB-SECT. 2. 


10,327 iv. ——-.]—To be guilty of 
theft. under Criminal Code, s. 
accused must have received moncy, 
valuable security. or other things ov 
terms requiring him to hand over the 
thing received, or the proceeds thereof, 
to some person other than the person 
from whom he received it, & have 
fraudulently converted it to his own 
use.— R. v. CONNORS (1923), 51 N. B.N. 


~+--Whero A. delivers 
goods to B. requiring him to account 
to him, A., for them, the case is not 


ENGLISH AND Emprre Digest SUPPLEMENT. 


L. T. 28; 88 J. P. 108; 69 Sol. Jo. 87; 27 
Cox, C. O. 619; 18 Cr. App. Rep. 76, C. C. A. 

Annotation :—Folld. R. v. Sheaf (1925), 89 J. P. 207. 

10,315c. -]—The true test in a charge under 
Larceny Act, 1916 (c. 50), 5. 20 (1) (iv) (@), 
is whether accused had control of the property 
charged or not, in circumstances whereby he 
became entrusted.—R. v. MortTer (1927), 
20 Cr. App. Rep. 53, C. C. A. 

10,316. Add. Annotations :—Apld. R. v. Tuttle 
(1929), 140 L. T. 701. Refd. R. v. Smith, 
[1924] 2 K. B. 194. 

10,317. Add. Annotation : —Refd. 
(1927), 20 Cr. App. Rep. 53. 

10,822. Add. Annofation :—Dbtd. R. 
[1924] 2 K. B. 194. 


10,326a. Indictment—Necessary averments.]—R. 
v. SuFAP, No. 10,315a, ante. 





R. v. Morter 


v. Smith, 


10,333. Add. Annotation :—Refd. KR. v. Smith. 
[1924] 2 K. B. 194. 

10,345. Add. Annotation :—Apld. R. v. Tuttle 
(1929), 140 L. T. 701. 

10,345a. -—— ——— Preliminary examination in 
pammedpieyele=tt ». TurrLe, No. 2204a, 
ante. 

10,345b. Affidavit in defence to action for 








account by co-trustee.]—-R. v. TUTTLE, No. 
2204a, ante. 

10,410a. -——.]—Any violence is sufficient in law 
to sustain an indictment of robbery with 
violence.—R. ». LLARRTSON (1930), 22 Cr. 
App. Rep. 42, (. C. A. 


—_— —_ 





a re ere ee ee ae 


within Criminal Code, 8. 355.—--R. 9. 
“Lvcitk (Sask.), (1926) 3 W. W. R. 


45k Phaad CAN. 
PART XXXIV. SECT. 8, SUB-SECT. 3. 
the facts stated 10,334 v. - ---.)—On the trial of a 


charge under Criminal Code, 8. 357, 
the jury should be instructed to deter- 
Imne, leaving aside any directions 
Which may be in evidence with respeet 
1o the disposition of the rnoney alleged 
to have been mosapplicd, whether 
without such directions the relation- 
ship of debtor & ereditor wauld exist 
hetween the parties, & that if it would 
the ditections must have been in 
writing, & that, 1f it would not, oral 
directions would be snfficient to 
support the charge.— R. v. SwWITyk, 
11926} 1 DD. Le. RR. 1015; (1924) 1 


Rubstance a 


Queslion of fact for | Wo. We. R. 656: 43 Can. Crim. Cas. 
jury.j—Iteld - on a charge of fraudu- | 215.— CAN. 
ent conversion under sect. 20 (1) div) 
uestion | PART XXXIV. SECT. 8, SUB-SECT. 2. 
whether money has been reecived by 10,459 i. — — Letter addresscd to non- 


{ 

| 

| 

| 
elistent: porson.}—Deft. was convicted 
oO sending a threatening letter ad- 
dicesed to ‘Sir James W. Moir”? at 
$0, Duke St., Halifax. There was no 
such person as ‘* Sir James W. Moir,”’ 
but 40 Juke St. was the business 
address of James W. Moir, by whom 

| the letter was reccived :-—Held: deft.’r 

t 

| 

| 

! 


them: 


& the accused 


ad ba from the conviction failed.— It. 
v. 

CAN 

PART XXXIV. sant 8, SUB-SECT. 3. 


ARBEFT (1922), 67 N.S. RR. 415.—- 


305, 








10,465 ii. ---Where a 
person is indicted on a charge under 
Crimes Act, 1900, s. 99, of having by 
menaces demanded property with intent 
to steal the same, & where the threats 
or incnaces used for the purpose of 
obtaining the property are manifestly 
of such a character that there can be 
no doubt that they would operate on 
the mind, not only of the victim, but 
of any reasonable person, a ju 
in his summing a 


may 
irect the 
a matter of law, that if they 


ury as 
believe 
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Vol.’ XV.—Criminal Law. Cases 10,480—10,8165a. 


10,480. Add. Annotations :—Refd. R. v. Denyer, 
[1926]2 K. B. 258; Hardie & Lane v. Chilton, 
{1928} 2 K. B. 306. 


10,487a. Demand of money as alternative to in- 
clusion in stop list—Protection of trade 
interests.]|—D., a servant & stop list super- 
intendent of the Motor Trade Assocn., wrote 
a letter to R., a garage proprietor, stating 
that the assocn. offered an alternative to R. 
to inclusion in the stop list of the assvcn., 
namely, the payment of a certain sum, & the 
publication of an undertaking to observe 
protected prices of motor cars, etc. :—-Held: 
D. was rightly convicted of uttering a letter 
demanding money with menaccs contrary to 
Larceny Act, 1916 (c. 50), s. 29 (1), & it was 
immaterial that his motive in wiiting the 
letter was the protection of a trade interest.—- 
R. v. DENYER, [1926] 2 K. B. 258; 95 
L. J. K. B. 699; 134 1. 7. 637; 42 T. 1. KR. 
452; 28 Cox, C. (. 153; 19 Cr. App. Rep. 
93, C. C. A. 

Annotations :-—N.F. Hardie & Lane v. Chilton, [1928] 2 kK. B. 
306. (Noinr.—For the purposes of the adnunistration of 
criminal law, unless & until &. v. Denyer is reversed by 
the only competent tribunal [viz7., the House of Lords], tt 
is binding upon, & will be enforced by, the (‘t. of Crimimal 
Appeal against any person or persons offending in like 
minmanner (LORD HEWARL, C.J.) (1928), 20 Cr. App. Rep., 
at pp. 185 & 186). Refd. Auto-Mart (London) v. Chilton 
(1927), 43 T.L. It. 463. 

10,505a. .]—Applta. were convicted of threat- 

ening to accuse of a crime within Larceny Act, 
1916 (c. 50), s. 29 (2) (b), with intent to ertort 
money. They had enticed a man into a 
compromising situation with one of them- 
selves & then threatened to accuse him of 
‘‘improper conduct’: -Held: the mere 
fact of the words being capable of bemg 
understood to mean some oftence not within 
the sect. was no defence, as 1t was & question 
for the jury what was the effect on the mind , 
of the man on whom they were intended to | 





operate, & as there was evidence on which 
the jury could properly come to the con- 
clusion that the threat was a threat to accuse 
of the particular crime mentioned in the 
indictment, & the convictions must be 
affirmed.—R. v. Stuart, R. v. LEONARD, 
R. v. Mapes, R. v. TANNEN, R. v. TAYLOR 
(1927), 43 'T. LL. R. 715; 20 Cr. App. Rep. 71, 
GC. O. A. 

10,725a. —-— Finding must be by night.]—R. »v. 
Harris, No. 5178a, ante. 

10,731a. Possession must be by night. |— 
R. v. HarRnis, No. 5478a, ante. 

10,752. Add. Citation :—68 Sol. Jo. 251. 








10,754a. —-- .J—R. uv. Hyman (1926), 10 Cr. 
App. Rep. 125, C. C. A. 
10,754b. - - Or obtained -Meaning.] ‘ Ob- 


tained”? in Larceny Act, 1916 (c. 50), s. 33, 
means obtained physically.— 1. v. MIssELL, 
R. v. RINGuLE, R. v. ERRiNGTon (1026), 19 
Cr. App. Rep. 109, C. C. A. 

10,762a.- - Necessity for.]- -On a charge ol 
knowingly receiving stolen goods there must 
be unequivocal evidence of the receiving of a 
chattel proved to be stolen. R. ov. Hviens 
(1980), 22 Cr. App. Rep. 16, O. C. A. 

10,779. .ldd. .Annotation: —Refd. Conn v. Turn- 
bull (1925), 89 J. P. Jo. 300. 


10,779a. -} (1) To sustain an indictment for 
hnowmgly receiving stolen) property some 
possession or control must be proved. 

(2) Evidence of intention to commit) a 
cuime 13 not sufficient for a conviction of that 
crime. Rov. PrerpmMan (1930), 22 Cr. App. 
Rep. 138, C. CL A. 

10,815a. ——— Under Frauds by Workmen Act, 
1777 (c. 56), s. 10—‘*‘ Dwelling-house ’’— 
Includes warehouse not attached to dwelling- 
house.| - It. v. MpMONDSON (1859), 2 Ki. & 1. 
717; 281. J35.M. ©. 213; 33 L. T. O, 8, 287 ; 


the evidence for the Crown, the threats | (1927) 5. ALS RR. f21 


or menuces used would constitute 
menace within the meamng of the 
sect.— RK. v. RASMUSSEN & SPLGLE- 
GLASS (1928), 28S. I. N.S. W. Sto 
45 N.S. W. W. N. 87.—AUS. 


pi. Eetortion by constable | 
—R. vy. LAPHAM (1913), 24 O. W. R. 
111; 40 W.N. $38; 21 Can. Crim. 
Cas. 79; 10D. L &. 315 —CAN, 


PART XXXIV. SECT. 9, SUB-SECT. 3. 


10,679 i. Intent must be alleged | - 
R. v. Ross, [1927] 1D. L. R. 911; 47 
Can. Crim. Cas. 71; 59 N.S. RR. 55.-- 
CAN. 


PART XXXIV. SECT. 14, SUB-SECT. 1. 


ci. Distinct from receiving goods 
-knouingly stolen)]—R. v. YEAMAN, 
(1924) 2 D. L. R. 1116; 2 W. W. R. 
452: 12 Can. Cmm. Cas. 78; 34 
B. Cc. R. 390.—CAN. 


sp. feceiving or retaineng— Criminal 
Code, s. 399—Tuo scparate offences.j— 
RK. v. SEARLE, [1929} 1 W. W. R. 491; 
51 Can, Crim. Cus. 128; 24 Alta. L. R. 
37.—CAN. 


PART XXXIV. SECT. 14, SUB -SECT. 3. 


—— 











10,773 iv. Proof of suspicion 
that goods stulen.J)—Where, on a charge 
of unlawful possession, neither of the 
arresting jee constables swore that 
he actually entertaincd a suspicion 
that the article had been stolen or 
unlawfully obtamed, & the evidence 
only rendered it probable that such 
suspicion existed :—Held: deft. could 
not be convicted.— CORSTEN v. NOBLET, 


| proverty under Police Act, 


AUS. 


- Wheat  evrdence 
aeceosarg } A person cannot be called 
on to aecount for his posse fon of 
NITEL of 
1856, 4 35 (1), unless there is cvidenee 
which satisfies, not the pohco officer, 
but the ct., after Judiclal Consideration, 
that such property ‘Sima he 
ably auepected of belug stolen or 
fraudidently obtained "Rov. DHANTE- 
BHAL oun (1895), Lo da. WM. 20 Bom. 
343 — IND. 


PART XXXIV, aml Ss 14, SUB-SECT. 3. 


10,789 ini. ——-~.] ~The mere tinding 
of stolen moperty in the howo whore 
aceused lived ip not of iteclf® suflic rent 
to prove posse srion bs him, where there 
are other inmates of the house. There 
must bo control, exclusive or Joint, a5 
well. Especially is this the cape where 
accused was only a casual inmate of 
the house & where the place whee the 
pioperty was found hidden was 
accessible, not only to the other in- 
mates of the house, but to outsidern ub 
welle Tk. oo. PAWLITI, (1925) 1 
W W. KR. 14533 40 Can. Crim Cas. 
312; 33 Man L. &. 103.— CAN. 


bh i. »J—Applit. was charged on 
complaint with having in bis por-¢ssion 
on premises of which he was the ime- 
puted tenant or occupier, gold 1 as0n- 
~“'> suspected of being stolen o: un- 
lawfully obtuined. He was pr sent 
when police officers dincoverrad in 
old underground working on 
muning lease of which _ 
holder a lighted furnace, which was 
well hidden, & a considerable quantity 
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of gold bearing ore in a crucible in the 
furnace, Applt. stated he had aban- 
doned the Jease, denied all knowledge 
of the existence of the furnace, er- 
srossedh hls opiuoeu that the gold had 
xen stolen, & blamed somo Indian 
miners who were in the vielnity :— 
Wheld:) (1) applt. was tho tenant of 
premises upon which gold reasonably 
susp ted of being stolen or unlawfully 
obtained was found, & that by Police 
Act Amendment Act, 1902, # 3, the 
onus of proving be was not in possession 
of such gold lay on applt.; (2) applt. 
had fared to prove that he was not in 
possession of such gold.—HOKeNER v. 
oe {1929] W. A. In KR. 42, - 


PART XXXIV. SECT. 14, SUB-SECT, 4. 


10,828 1. Onus of proof) R. 
BLRGCFOVIIGH (N.S) (1926), 16 Can 
Crim. Cas. 118.—- CAN. 


PART XXKXIV. SECT. 14, SUB-SECT. 5. 


si. -- —J—Whue Iti true that the 
recent possession of stolen property 
raiKes @ predumption of fact that, if 
not reasonably explained, the possessor 
is the that, yct for the ramng of such 
@ piesutmption the cxclusivencss of the 
Powe ssion Or acce an bs muaterial—-—h. v. 
PawLr it, (1923) 1 W. W AR 14535 40 
Can. Crim Cas. J12; 33 Man. L. lh. 
103 CAN. 


10,8511. bb hat iw 
of nature of artecle.jJ—R. 0. Jo 
(sask Saar Be bata Sahat ae aii Sirk | 
D. L. K. 6793 47 Can, Crim. Cas. 380. -- 
Cc 


Cases 10,815a—11,686. Enatish AND Empree Diarest SUPPLEMENT. 


23 J. P. 710; & Jur. N. S. 1851; 7 W. R. 
565 ; 8 Oox, O. O, 212; pagar 





Annotations —Mentd. Gunnestad Price, Fullmore 
oe b (1815 » G. R. 10 Exch. 65; “Re Layard, La aa 
boro 1 (1 #18), 85 L. J. Ch. 505; A.-G. v. Brown, 
11990) 1 . B. 778 
10,878a. ——— -J—R. v. Dawson (1926), 19 


Cr. App. Rep. 128, 0. C. A. 


10,878b. -]}—The proper direction.on a 
charge of receiving with guilty knowledge is 
that, if the jury are satisfied that deft.’s 
explanation i is consistent with his innocence, 
they ought to, not may, acquit, even if they 
do not accept the explanation given by a 
witness for the defence.—R. v. KETrERING- 
Ham (1926), 19 Cr. App. Rep. 159, C. ©. A. 


10,898. Add. Annotation :—Refd. Eadie v. I. BR. 
Comrsa., [1924] 2 K. B. 198. 








10,905a. ———- ———..]—_R.. v. ReyNoxwps (1927), 20 
Or. App. Rep. 125, . ‘0. A. 
10,906a. —~—.]-——On the trial of an indictment for 


receiving with guilty knowledge, the jury 
must be clearly warned that the cantante ot of 
a statement made by the thief before the 
trial are not evidence against deft., & if the 
former is called at the trial before he is 
sentenced, there must be a careful direction 
on his tostimony.—K. v. BAGULEY (1925), 19 
Cr. App. Rep. 64, 0. C. A. 


10,927a. Several accused charged with receiving— 
Direction as to possession.|—Rh. v. Packuam 
(THE YOUNGER), No. 8165c, anic. 

10,940. Add. Annotation :—Refd. R. v. Berg, Britt, 
Carré & Lummies (1927), 20 Or. App. Rep. 38. 

10,954. Add. Annotation :—As to (2) Apld. Ri. ». 
Woods (1980), 143 1. T. 311. 


—— <a 


10,8652 ov. AN- 
Gas. "fo tna (1925), 44 Can. Crim. 


iv—— ——,]— 


OTSON 


AUS. 
(saat, . i136) 3 WW WwW. R. 313; T1937) 
3D. L. R. 679; €7 Can. Crim. Oas. 
380 «—CAN, 


PART XXXIV. SECT. 14, SUB-SEOT. 8. 


-}—-R. 





the passing of the 
defrauded ang sutiicicnt.— 
{ 0, st ihe ae (1925) V. L. R. 514; 

31 Argus L. R, 263.— 


PART XXXIV. ave 16, SUB-SECT. 2. 
.}—Where a 


10,997. Add. Annotation :—Refd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


11,011, Add. Annotation :—Mentd. Perlak Petro- 
—_ Maatechappij v. Deen, [1924] 1 K. B. 

11,038a. ———-.]—False pretences are not proved, 
unless the falsity of the words used is 
unequivocal & intentional —R. v. SEELY 
(1928), 21 Or. App. Rep. 18, 0. 0. A. 

11,068. Add. Annotation :—Mentd. Short v. Poole 
Corpn. (1925), 42 T. L. RB. 107. 
11,120. Add. Annotation :-—Refd. R. v. 

(1927), 20 Or. App. Rep. 18. 
11,346. Add. Annotations :—Refd. R. v. Punch 


(1927), 20 Or. App. Rep. 18; R. v. Woods 
(1930), 143 L. T. 311. 


Punch 


K. B. 311; 93 
L. J. K. B. 144; 1380 L. T. 818; 27 Cox, 
C. C. 574; [1924] B. & O. R. 78. 


11,428. Add. Annotation :—Mentd. 
Priest, [1929] 1 K. B. 655. 


11,467. Add. Annotation :—Refd. Shapiro v. La 
Morta (1923), 130 L. T. 622. 


11,642a. Charge under Metropolitan Police Courts 
Act, 1839 (c. 71), s. 388—Time for bringing— 
Existing tenancy.}]—Where a landlord, during 
the existence of a tenancy, charged his tenant 
under the above sect. with having three 
months before wilfully damaged his premises : 
—Held: the charge should have been made 
within one month.—DOWELL v. BENING- 
FIELD (1841), Car. & M. 9. 


11,686. Add. Annotation :—Refd. British Broad- 
casting Co. v. Wireless League Gazette Pub- 
lishing Oo. (1926), 95 L. J. Ch. 272. 


Minter »v. 





roperty from the | Can. Crim. Cas. 215; 53 0. L. R. 245. 
—CAN. 


PART XXXIV. eer. 26, SUB-SECT. 1. 
Intentional wrongful 

To “oonatitute oe for Pipes 

injury to propert al” 

is an intention 


cea 
all that is necessary 


arty is Badia Ha injury to 


induced by false representation to | anotber’s propert n proof at 
roperhy— 4 bial Ae ar ee si i part with possession of  rooda, but does | the wron, intention i e ct. Pill 
v. JONES (Sask. (1926) 3W. W.R, | not part with the right of pro porty sume malice, though en reaump on 
a8: 11927} 3 Dake 679; 47 Can. | therein, thore can be no conviction 4 be rebutted.—R. ASHARIGN, 
Crim. Cas. Adee N. for obtaining goods under false pre- | [1924] App. D. 11.—S. AF. 
tonces.—}i. v. McManus, [1924] 3 
PART XXXIV. SECT. 14, SUB-SECT. 9. i - * Lire 5 one: Orim. as. 248 ; PART XXXIV. SECT. 26, SUB-SECT. 6. 
° e e 55 


Several articles iebhee sag by ray ie 
ereons— Heoeivere i nity. j— 
vas. ane wv. RR. (18927), 

I. L. R.6 6 vat 583. —IND 


PART XXXIV. SECT. 16, SUB-SECT. 1. 


10,975 ii. .J—In order to con- 
stitute the offence of obtaining money 
y false pretences, it is vot necessary 
that the fraud should operate in 
precisely the way intended or expected 
by prisoner. If in fact the fraud 
operated as a direot cause of the pay- 
ment of money, it is immaterial that 
the chain of causation was different . 
om tbat which prisoner intended or n i. 
ted.—-R. vu. ere Ts 
v4 L R. 349; 49 A. L. T. 2335 [1927] 
Argus L. R. $97.—AUS. 


11,191 i. Value or 


ee 


414.—CAN, 





Pees ’ 
ability to 





PART XXXIV. a re i SUB-SECT. 3. 


R. o. PENNY (1925), 35 B.C ot 


PART napa SECT. 16, SUB-5SECT. 4. 


ot 


tresz; S. A. rie eT 228.—AUS5. 
PART XXXIV. SECT. 16, SUB-SECT. 7. 

false ton 
[1927] of market value of Dome ne averment 


sr. Possession of explosive substance— 
Explosive Subatances Act, s. 4-—-Meaning 
of “ unlawfully ’’’ & “* malsciously.” 
Held: the word “ unlawfully ” in 
Explosive Substances Act, s. 4, signifies 

‘ not for a lawful object,” & the word 

*“ maliciously "* means & implies an 
intention to do an act which is wrongful, 
to the detriment of another person.— 
Dua SINGH v. R. (1928), I. L. ed Lah Lah. 
§31.—IND. 


PART XXXIV. “yt 26, SUB-SECT. 


11,600 ii. Scot hig fact that a 
stray bull is castrated, in accordance 
with a local custom among stock 
reeders to protect pure-bred stock, 
rosecution under 


extent of busi gt 
Reasonable belief 
}--hR. vw. REYNOLDS, 


b 
4 is not a defence to a 


Wee ote ee Criminal Code, ¢, 510 (B) (b),, for 
» maiming o unding tho stray one 

PART XXXIV. pal 16, SUB-SECT. 2. Se “EROLAND be el a cues 
11,001 ii. ——- ——-.]}—Where ac- PART XXXIV. SECT. 21, SUB-SECT. 2 1 W. . 237. 

cused was found guilty of an offence 11,883 i. Who is a “ creditor.“}—A st. What is Swill " Killing. \-— 

under Crimos Act, 1916, 6. 181 (a), for | person who ocods, other than | A o laid under ; 

openbis i R08 by falso pretences :— | necessaries, . & who has | a. 537, of ly a silver black 

the above sect. it was ne. enforceable claim the price, is | fox which had escaped from ite 
ant necessary that the property in the a “ oreditor was dismissed on the dad that the 
goods obtained should pass to acoused, Gode, 8. 417.—-R. ». RasH (1933), 41 | acoused’s sh of fox was not 
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11,709. Add. Anno 


12,169a. —— 


done “ wilfully,” within the meaning 
of that term in said section, but was 


vw. PETERSON (Saak.), [1928] 
516.—CAN. 


PART XXXIV. ll 26, SUB-SECT. 


li, ———-.}+~-The form of conviction 


Vol. XV.—Criminal Law. Cases 11,709—12,160b 


tation : — Refd. Barnard rv. 
Evans, [1925] 2 K. B. 794. 


11,738. Add. Annotation :—Refd. Conn v. Turn- 


bull (1925), 89 J. P. Jo. 300. 


Part XXXV.—Forgery. 


11,787. Add. Annotation :—Refd. McDonald v. 


Nash, [1924] A. O. 625. 


11,884. Add. Annotations :—Consd. Reckitt v. 


Barnett, Pembroke & Slater, [1928] 2 K. B. 
244. Refd. Goldman v Cox (1924), 40 
T. L. R. 428; Underwood v. Bank of Liver- 
pool, Underwood v. Barclays Bank, [1924] 
1 K. B. 775; Fenton Textile Assocn. v. 
Thomas (1929), 45 T. L. R. 264 ; Lloyds Bank 


v. Chartered Bank of India, Australia & 
China, [1929] 1 K. B. 40. Mentd. Australian 
Bank of Commerce v. Perel, [1926] A. O. 787 ; 
Jones v. Waring & Gillow, [1926] A. C. 670. 


11,887. Add. Annotation :—Refd. Mason v. Lack 


(1929), 140 L. T. 696. 


11,962. Add. Annotatwn :—Refd. KR. v. FERGUSON 


(1845),5 L. T. O. S. 458. 


Part XXXVI.—Deceit by Fortune Telling, Witchcraft, 
Sleight of Hand, etc. 





-]— The offence under 
Vagraucy Act, 1824 (c. 83), s. 4, of professing 
to tell fortunes is complete without any 
allegation or proof that deft. did not believe 
in the pussession of the powers claimed 
Merely to tell fortunes is an offence in itself, 
whatever the state of mind of deft.—SToNnE- 
HOUSE v. MASSON, [1921] 2 K. B. 818; 91 
L. J. K. B. 98; 125 L. T. 463; 85 J. P. 167; 


WwW. W_ sR. 342; 
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although it should adju 


W.W.R. applic according 
RUTZEL, 11924] 1 


87 T. L. R. 621; 191. G.R. 477; 27 Cox, 
C. C. 238, D. OC. 


Annotation -—Folld. Irwin v. Barker (1925), 69 Sal Jo o89. 
12,169b. 








2 ee is not necessary to 
prove a deceitful purpose or fraudulent intent 
as a condition precedent to a conviction under 
Vagrancy Act, 1424 (c. 83), 8. 4, of a person 
professing {o tell fortunes.— IRWIN v. !* 
(1925), 69 Sol. Jo. 589, D. C. 


should state the amount ofinjury done, dating of a document is not a forgery, 

dge tho whole unless it has or could have operated 

justified to protect his property.—K. penalty, including the amount to be to the prejudico of any ane; Rh. 4%, 
, law —-h. v GOBIND Sinay (1926), 1. LL. RR. Pat. 

Dv. L. KH. 6213 1 573. IND, 

é >; 41 Can. Crim. Cus. 

279; 20 Alta. L. %. 19,--CAN. 


PART XXXV. SECT 2, SUB-SECT. 2 - Bakk v. H.M. AbpvovualH, [1927] 
11,762 i. cinte dating J— the ante s ( (1) 51. SCOT, 


PART XXXV. SECT. 8, SUB-SECT. !. 
sz. Ullerer need not be actual forger.) 


Cases 1—180a. 


164a. 


179. Add. Annotations :—Refd. KR. v. 


ENGLISH AND Empire DIGEst SUPPLEMENT. 


CONTEMPT OF COURT, ATTACHMENT AND COMMITTAL. 


Part Contempt of Court Generally. 


1. Add. Annolation :—-As to (2) & (3) Apld. fe 


William Thomas Shipping Co., Dillon (H. W.) 
& Sons, Ltd. v. The Co., Re Thomas (Sir 
Robert), [1930] 2 Ch. 368. 


3. Add. Annotations :—Refd. Apted v. Apted & 


Bliss, [1930] P. 246. Mentd. Glasbrook v. 
Glamorgan County Council, [1925] A. C. 


Part I1l.—Jdurisdiction to Commit or Fine for Contempt. 


48, Add. Citations :— sub nom. R. v. BROWNELL, 1 Ad. & 1.598; 3 L. J. M.C. 118; 110 E. BR. 1335. 


Part IV.—Criminal Contempt. 


98 Add. Citation :— sub nom. Re DAVIES, BUTSON 


v. Davins, 4 T. L. R. 580. 


.|—Observations on the distinction 
between legitimate criticism of a judge & 
such an imputation of unfairness & lack of 
impartiality as constitutes cont« mpt of ct.— 
R. v. NEW STATESMAN (EDIMOR), Ex p. 
PuRLIC PROSECUTIONS DirEcror (1928), 44 
T. L. R. 301, D. C. 





165a. ——.]—R. v. NEw STATESMAN (EDITOR); 


Ex p. PUBLIC PROSECUTIONS DIRECTOR, No. 
164a, ante. 


166. Add. Annotations :—As to (1) Apld. R. v. 


New Statesman, £2 p. Public Prosecutions 
Director (1928), 44 T. L. R. 301. As to 
(2) Apld. R. v. New Statesman, L’z p. Public 
Prosecutions Director (1928), 44 T. L. R. 301. 


167. Add. Annotation :—Refd. lt. v. People, Er p. 


Hobbs (1925), 69 Sol. Jo. 4914. 


Evening 
Standard, Ex p. Public Prosecutions Director. 


179a. 


R. v. Manchester Guardian, Ez p. Same, R. v. 
Daily Express, Ea p. Same (1924), 40 T. L. R. 
833; R. v. Daily Mirror, Ha p. Smith, [1927] 
1K. B. 845. 


Results of investigations of private 
detectives.|—When an accused personis under 
arrest on a criminal charge, it is contempt of 
ct. for the persons responsible for conducting 
a Dewspaper to employ amateur detectives for 
the purpose of investigating the facts of the 
alleged crime & to publish the results of that 
investigation.--R. v. EVENING STANDARD, 
Kae p. PUBLIC PROSECUTIONS DIRECTOR, 
Rt. v. MANCHESTER GUARDIAN, £2 p. SAME, 
R. v. DAILY Express, Ex p. SAME (1924), 40 
T. L. R. 833, D. C. 








180a. Charge to grand jury.]—A charge to the grand 


jury delivered by the Recorder of London 
in a place to which the public & reporters are 
admitted is a public judicial proceeding in a 
ct. of justice, of which newspapers have a 
right to publish a fair & accurate report. 


PART III. SECT. 2. 


h i. -——.]— Under Letters Patent of 
the Putna High Ct., clauso 28, a Div. 
Bench has power to issuo a rule to 
show cause ogainst committal for 
contempt. -—— He Murr MANOHAR 
PRASAD (1928), I. L. R. 8 Pat. 323.— 
IND. 


ki,—— IJreh Free State.J—The High 
Ct. of Justico of Abas pet Tee A State 
has jurisdiction to comm or con- 
femut of ct.—A.-G. v. O’ KELLY, 11928] 
1. R. 308,.—IR. 


PART IV. SECT. 1. 


—7iv. —— ——.)—The yhiase 
“contempt of ot.’’ does not in tho 
least describe the truc nature of the 
class of offeuce committed, viz., rnte1- 
fering with the administration of the 
law in impeding & preventing the 
course of justice. Imprisoninent for 
breach of interdict being in vindication 
of public law, it must not be assumed 
that an order for release will follow 
upon an apology & promise of obedionce 
to the orders of the ct., even though 
such apology is accompanied by a 
statement on behalf of complaincr that 
he no longer roquires the protection 
which the original interdict gave him.— 


JOHNSON v, GRANT, [1923] S. C. 789.— 
SCOT. 


PART IV. SECT. 3, SUB-SECT. 1. 

sp. Sending lelitcr to judge conturn- 
ing offensiwe references to yudgment. |— 
Ae a (1921), 54 N.S. RR. 529 


PART IV. SECT. 3, SUB-SECT. 2. 


166 ii. ——- J)- A_ newspaper in the 
course of an article called a judge 
“sycophants, S&S accused him of 
having deeded wu case vot according 
to the dictates of justice but in ordex 
to please others .— Weld: (1) the 
publication of an article referring to a 
case Which had been decided nught 
amount to contempt; (2) an article 
scandaling a ct. or judge wap a 
contempt of ct.--l. vm. SasyvaAD Hapirn 
(1920), I. I. RK. 6 Lah. 529.— IND. 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (a). 

r i. ———.}—Re Smirn’s NEWs- 
Paphrs, Lin., Lr p. HrGus (1927), 28 
b. RL N.S. W. 85. -AUS. 

170 1. —— No proccedinas pending. } 
—Applt. was fined for contempt in 
respect of matter pubhshed by him :— 
Heid: (1) there being no attack on any 
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ect. or its members, there could be no 
contempt of ct. in respect of anything 
tending to obstruct the course of 
jurtice in the absence of any pending 
proceedings to which the published 
matter could apply: (2) there was 
nothing mn the published matter which 
was calculated to prejudice the courso 
of justice, (3) the order inust be set 
agide.—VORIER v. KR. Hep. CHIN 
wus Yew (1926), 37 C. L. Re. 453.— 


178 i. Prisoner committed for trial— 
Antecedent character o hae 
Appct. was charged with breaking & 
entering with intent, & on the morning 
of the hearing of the proceedings in the 
police ct. & the subsequent morning 
an account of tho alleged crime & other 
offences apparently connected there- 
with was published in a newspaper. 
APE Che was committed for trial at tho 
crinunal sessions. The articles con- 
tained statements that the accused 
Was concerned in the commission of 
crimes other than that with which ho 
wos charged, & that the arrest of the 
accused, with another man, was a 
** clean-up ’’ of many recent burglaries : 
—Held : these statements might preju- 
dice the fair trial of the accused, & con- 
stituted a contempt of ct.— He THoMmag 
(1928), 8. A. 8. R. 210.—AUS, 


Vol. XVI.—Contempt of Court. Cases 180a—274, 


Consideration of the question whether or 
not a report published in a newspaper of a 
charge by the Recorder of London to the 
grand jury was a fair & accurate report & 
should be regarded as privileged.—R. v. 
EVENING NEws, Ez p. Hops, (1925) 2 K. B. 
158; 94 L. J. K. B. 5113 132 L. T. 767; 41 
T. L. R. 2915 27 Cox, C. ©. 764. D.C. 


| 


—_ ——— 


182a. Publication of statement that money paid | 


190 


into court—Libel action against newspaper— 
Libel Act, 1845 (c. 75), s. 2.]—(1) The 
amount of a payment into ct. by deft. under 
Libel Act, 1845 (c. 75), s. 2, amending Libel 
Act, 1843 (c. 96), s. 2, is not to be com- 
municated to the jury, & where money has 
been so paid in, it is contempt of ct. to 
publish before the trial a statement that a 
particular sum has been pnid by deft. to 
pltf.’s solr., inasmuch as the publication of | 
such a statement is calculated to prejudice | 
the fair trial of the action. | 

(2) In such a case the proper procedure | 
to be adopted by deft., who alleges that | 
pending the trial of the action pltf. has been 
guilty of contempt of court, is not to apply | 
for a rule nisi for attachment, but to proceed 
by notice of motion in the action.—R. v. 
WEALDSTONE News & Marrow News 
(EDITOR, PRINTER & PUBLISHER), HARLEY v. 
SHott (1925), 41 T. L. R. 508; 89 Sol. Jo. 
642, D. C. 


Add. Annotations :-—As to (1) Apld. RK. v. 
Wealdstone News & Harrow News, Harley 
». Sholl (1925), 41 T. L. R. 508. 18 fo (1) 
Consd. /’e William Thomas Shipping Co., 
Dillon (Hf. W.) & Sons, Ltd. eo. Phe Co, Re | 
Thomas (Sir Robert), | 980] 2 Ch. 368, Refd. | 
KR. v. vening Standard, Ew p. Public Prosecu- 
tions Director, R. v. Manchester Guardian, 
x p. Same, R. v. Daily Express, A p. Same 
(1924), 40 TI. L. BR. 833; RR. v. People, Aa p. 
Hobbs (1925), 69 Sol. Jo. 4045 R. ou. Daily 
Mirror, Lz p. Smith, [1927] 1 K. B. 845; Ree. 
Daily Mail, Ex p. Factor (1928), 44 T. LR. 
308. As to (2) Consd. Re Willtatin Thomas 
Shipping Co., Dillon (GE. W)) & Sons, Ltd. rv. 
The Co., Re Thomas 19380] 2 Ch. o6s. 











192a. —-— --—.]- -A publication made with the 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (d) i. 


198 ii, ——~- ——.J]—-R 
Re WHiITHsipE (1915), 
764: 9 W. W. R. 846.—CAN 

193 iii. —— 
ANNIA Co., 


(1915), 9 
518.—CAN. 
193 iv, —-—.)—The publication of 


comments on @ case pending trial in 
a ct. amounts to contempt of ct., if 


J.8. 


clear intention of prejudicing the fair trial 
of an issue pending before a ct. is obviously 
a contempt of ct., & will be punished as such. 
But where the ct. is satisfied that there was | 
no such intention & yet the publication might 
prejudice a pending trial, the ct. will, in 
considering whether a writ of attachment , 
should issue, take into account the circum- 
stances of the case, & no attachment will be 
granted unless (infer alia) the ct. is satisfied 
that the pending proceeding is a genuine 
proceeding, brought & intended to be 
prosecuted to effect its avowed purposc.— 
R. v. Datty Main (Eprror), Hz p. Factor 
(1928), 44 T. lL. R. 303, D. C. 


to 


.¢. McInroy, 
32 W. L. R. 


.}—MERIDEN BuIT- 
Lp. v. WALTERS, Re LEWIS 
340. L. R. 





O. W. N. 87; 


200. 


218. 


| 224a. 


234. 


236. 


274, 


the comments are sneh as are likely 
prejudice the admini-tration 
justice in the case.— BR. r. MatNng TIN 
Saw (1927), I. L. R. 6 Ran. 39.-—IND. 


PART IV. SECT. 3, SUB-SECT. 3.-— ae 
A. (d) iv. 


sq. Generel rule.}---A npewepapes nay, 
not, in the guise of reporting public 
judicial proceedings, 
writer’s own opinion of the demeanour | 
of a witness & so comment on that , 
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indicate 


Add. Annotations :—Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 T. L. R. 308; 
Re William Thomas Shipping Co., Dillon 
(Hl. W.) &w Sons, Ltd. oe. The Co., Re Thomas 
(Sir Robert), [1930] 2 Ch. 368. 

Add. .lnnotation : Consd. Ie William 
Thomas Shipping Co., Dillon (AE W.) & 
Sons, ltd. ov. The Co... Re Thomas (Sir 
Robert), [1930] 2 Ch. 368. 


Appointment of receiver for 
debenture holders.}) Contempt of ct. may 
include conduct which, while it) cannot 


directly influence a judge's mind, is caleus 
lated to affect the conduct of parties to pro- 
ceedings, & the ct.’s jurisdiction to coniumit 
for contempt is not confined to cases in which 
its orders may directly be affected. 

On the application of pitts. in a debenture 
holders’ action, a receiver of the shipping co. 
was appointed on the ground of Jeopardy. 
A. director of a co. which managed the 
shipping co.’s business, who was also a 
guarantor of debentures issued by the 
shipping co., authorised newspapers — to 
publish interviews in which he adversely 
criticized) the conduct) of pltfs. in having 
obtamed the appointment of a receiver, & 
he further stated that by so doing they had 
* smashed the goodwill & organisation of the 
businessuna day 7’ & that “ no one in shipping 
cireles can understand this line of conduct.” 
The interviews did not state that the appoint - 
ment was on the ground of jeopardy or that, 
as was the fact, the eo. could not continue to 
carry oon business unless money was im- 
mediately found. On a motion by pltfs. for 
an order to commit the director, & also the 
managing editor & the owners & publishers 
of the newspapers: Held: the publication 
of injurious misrepresentations concerning 
parties fo procecdings ino relation to those 
procecdings may amount to contempt of 
ef., because if may cause those parties to 
discontinue or fo compromise, & because it 
may deter persons with good causes of action 
trom coming to the et. & is thus likely to 
affect the course of justice. Ke WILLLAM 
THOMAS SHIPPING (Co, Timp., DLLLON 
(Hl. W.) & Sons, Lrp. om Mit Co., Re 
THOMAS (Sin; RopBerr), [LVS80O] 2 Ch. 368 ; 
90 1. J. Ch. S60. 


Add. Annotation :—Refd. R. v. Daily Mail, 
Ex p. Factor (1928), 44 'T. Li. BR. 308. 


Add. Annotation :—Dbtd. K. v. Payne, [1896] 
}) Q. B. 577. In my opinion, in some 
instances, the cts. have gone rather too far 
(LorpD RussEeus, C.J.). 


wldd. Annotation: Refd. Re Willam Thomas 
Shipping Co., Dillon (iL. W.) & Sons, Ltd. 
rv. The Co., Re Phomas (Sie Robert), (1930] 
2 Ch. S68. 


demoanour.— ae at [1925} 


of NZ LR. 849 


PART IV. SECT. 3, SUB-SECT. 3.— 
A. (@). 


-— Jaubilily of printer.|—A 
printer cannot escape lIlability, by 
alleging a contract with the owner of 
the press that he was not to I» 
responsible for the contents of thi 
publications.—-R. v. MAUNG TIN -4W 
(1927), I. L. R. 6 Ran. 39.- IND. 


the 


Cases 288a—-599. 


2838a. Photograph of prisoner—lIdentity in issue.] 


—It is a contempt of ct. in a newspaper to 
publish the photograph of a person charged 
with a criminal offence, where it is reasonably 
clear that the question of the identity of 
accused with the criminal has arisen or may 
arise, & such publication is calculated to 
prejudice a fair trial—R. v. DATLY MIRROR, 
Fz p. Siri, [1927] 1 K. B. 845; sub nom. 
R. v. ‘ Datrmy Mrrror”’ (Eprror & Pro- 
PRIETORS), R. v. ‘‘ Darty MaiIL”’ (Epiror & 
Proprigtons), Hx p. Smiru, 96 L. J. K. B. 
352; 1386 L. T. 6389; 43 T. L. R. 254: 28 
Cox, O. C. 324. 


298a. Advertisement misrepresenting result of 


proceedings.|—GILLETTH SAFETY RAZOR Co. 
a Gamage (A. W.), Lop. (1906), 24 
i P.O I. 


Annotation :-—Refd. St. Mungo Manufacturing Co. v. Hutchi- 
son Main (1908), 25 Rh. P. C. 356. 


301. 


406a. -——.] 


Add. Annotations :—As to (1) Refd. Greenway 


377. 
378. 
386. 
389. 


393a. Exercise of discretion sought by 


Part V.—Contempt 


OWEN v. PRITCHARD, [1876] W. N. 
147 ; 3 Char. Pr. Cas. 367. 





406b. ———-.]— RANSOM v. BoyD, [1877] W. N. 236. 
429a. ——— Consent order—Breach of scheduled 


487. 


536. 


PART IV. SECT. 3, SUB-SECT. 4. 

er. Neccasity for tnterference with 
adnvinistration of 
tempt of ct. to publish an article in a 
newspaper commenting on 
ceedings in a pending criminal prosecu- 
tion or civil action ; but the summary 
jurisdiction possersed by a 
to punish for contempt, ought only to 
be oxercised when hat 
the publication will substantially inter- 


terms.]—There is a distinction between a case 
where there is in the body of an order an 
express direction or undertaking, & a case 
where the ct. is merely staying an action on 
terms which the parties have agreed, & only 
keeping the action alive for the purpose of 
enforcing those terms. In the latter case 
the terms are not an order of the ct. capable 
of being enforced by proceedings for con- 
tempt, but must be enforced by an action 
for specific performance of the terms or for 
an injunction to restrain breach of the terms, 


456. 
459. 


484, 


Part Vi.—Attachment 


Add. Annotation :—Mentd. R. wv. Woolwich 599. 


B. C., Ex p. Woolwich Gdns. (1922), 128 L. T. 
374. 

Add. Annotation :—Asto (2) Consd. Burrowes 
v. Burrowes (1929), 141 L. T. 201. 


ustice,|—1t is con- 


the pro- 


High Ct., 


it 18 probable —Held 


PART V. SECT. 2, SUB-SECT. 3.—K. 


sw. To hand over 
solimtor to another — 


Ropers e one 
ffir to comply 
subject to condition.}—A_ solr. 
ordered by the ct. to hand over papers 
to another solr. & failed to do so :— 
Held: guilty of contempt. 

An offer was made to hand over 
subject to certain specified conditions : 
: a refusal of this offer was 
justified.— Re Bryant, JsaRD & 


ENGLISH AND Emprre Digest SUPPLEMENT. 


v. A.-G. (1927), 44 T. L. R. 124. As to (2) 
Consd. Re A. B.’s Petn. (1927),97 L. J. P. 104. 
Add. Annotation :—Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

Add. Annotation :—Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

Add. Annotation :—Refd. Apted v. Apted & 
Bliss, [1930] P. 246. 

Add. Annotation :—Refd, Apted v. Apted & 
Bliss, [1980] P. 246. 

etitioner 
in divorce—Effect of suppression of facts or 
false statement.]—A party to a divorce pro- 
ceeding who is asking to have the discretion 
of the ct. exercised, & who in doing so acts 
in such a manner as to obstruct or divert the 
course of justice is guilty of a contempt of ct. 
& liable to its consequences.—APTED v. 
APTED & eee een) P. 246; 99 L. J.P. 


Sol. Jo. 338. 





in Procedure. 


followed by proccedings for contempt in the 
event of further breach, while in the former 
case contempt proceedings can be launched 
forthwith on breach.—DasHwoop v. DasH- 
woop (1927), 71 Sol. Jo. 911. 


Add. Annotation :—Mentd. Ellerman Lines 
v. Read, [1928] 2 K. B. 


Add. Annotations :—Mentd. The Volant (1842), 
1 Wm. Rob. 383 ; The Mary Caroline (1848), 
6 Notes of Cases, 5836; The Mellona (1848), 
38 Win. Rob. 16; The Benares (1850), 14 
Jur, 5681; The Milan (1861), 5 L. T. 590; 
Rt. v. City of London Court Judge, [1892] 1 
Q. B. 273; The Dictator, [1892] P. 304. 


Add. Annotation : —Consd. Cotton v. Heyl, 
[1980] 1 Ch. 510. 


and Committal. 


Add. Annotations :—Mentd. Duff Development 
Co. v. Kelantan Government, [1923] 1 Ch. 
385; Engelke v. Musmann, [1928] A. C. 483; 
Dickinson v. Del Solar (1929), 45 T. L. R. 
637. 


children :—-Held:: the failure of resp. 
to comply with the terms of the order 
as to the registration of the new home 
in which he had invested the proceeds 
of the sale of the home referred to in 
the order constituted a contempt of 
ct. which under its inherent powers 
the ct. could oe by committal, 
although the order was made when the 
applicable Divorce rules did not con- 

any provision similar to sect. 79 
or sect. 97 of the present Divorce 


Was 


Co., 


foro with the due adminttration of 
ustice.—-THE GOVERNMENT ADVOCATH, 

URMA v. SAYA SEIN (1929), 1. L. R. 7 
Ran. 814.—IND. 


PART V. at a avec 1.— 
e a es 

st. Discretion of court to commit— 
Party unable to obey order.}—Where a 
party could neither be said to have 
refused nor neglected to comply with 
an order of the ot.:—Held: he was 
not guilty of contempt.—R. v. OTTY, 
Ke p. ROBLES, R. 1. WHITH, Har p. 
nome (1922), 50 N. I. RR. 401, 411. 


Er p. LANGLEY, [1924] 1 D. L. R. 49.— 
CAN. 


sx. To refrain from interference with 
business. UMBERLAND Rar.way & 
Coat Co. v. MODOUGALL (N. 8.) (1911), 
9 ER. L. Nn. 289.~ CAN. 


sy. Lo re-invest money —n purchase 
of house—Registration ain speerped 
names.}—An order made in a divorce 
action commanded resp., in the event 
of his selling his residue, to reinvest 
the purchase-moneys ‘“ immediately ”’ 
in the purchase of a new home & to 
register it in the joint names of the 
Official an & resp. in trust for his 
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rules.—MIDGLEY tv. MIDGLEY (B. C.), 
[1929] 3 W. W. BR. 121.—CAN, 


PART VI. SECT. 5, SUB-SECT. 3.— 
B. (a) il. 


574 {. General rule-—Notice 

without service.}—If & person enjoined 
bv a prohjibitory injunction becomes 
aware without personal service of the 
existence of the ordcr & nevertheless 
commits a fault, he is just as liable tc 
attachment as if he had been personally 
served. Eniiorr v. APPLETON (1923), 
19 Tas. ja. R. 20.— AUS. 


Vol. XVI.—Contempt of Court. Cases 607—1138. 


607. Add. Annotation :—Refd. Capron v. Ca ; 
(1927) P. 243. r Bur 

698. Citations :—For ‘‘3 Bing. 223; 11 Moore, 
C. P.55; 4.5.0.8.C. P. 57; 1808 fF. 
498’ read “3 Bing. 223; 1380 B. Rt. 498; 
sub nom. THORPE v. GISBOURNE, 11 Moore, 
C.P.55; 4L. 3.0.8. 0. P. 57.” | 

709. Add. Annotation :—Folld. R. v. Wealdstone 
News & Harrow News, Harley v. Sholl (1923), 
41 T. L. RB. 608. 

709a. ——~.}—R. v. WEALDSTONE News & Harrow | 
News (Epiror, Printer & PUBLISHER), 
HARLEY v. SHOLL, No. 182a, ante. 

710. Add. Annotation :—As to (1) Refd. Shrager 
v. Dighton, [1924] 1 K. B. 274. 

750. Add. Annotations :—Mentd. Re Wingficld & 
Blew, [1904}] 2 Oh. 665; Russell v. Russell, 
eee A. C. 687; Warren v. Warren, [1925] 

776a. Substituted service—When ordered.|--Re A 
Soricrror, [1892] W. N. 22; 36 Sol. Jo. 271. 

781a. On former clerk—At place where solicitor’s 
name on door.|—Held: the service was not 


sufficient.—Braaa v. HatTcHarRD (1858), 28 
L. J. Ex. 35; sub nom. Re Braaa & 
HATCHARD, 32 L. T. O. S. 182. 

894. Add. Annoiation :-—As to (1) Refd. R. v. 
Central Criminal Court JJ., Ex p. L. 0. C., 
[1925) 2 kK. B. 43. 

931a. ——— Irregularity of attachment, |——e 
BEVAN & GIRLING (1863), 12 W. R. 196, L. JJ. 


948. Add. Annotation :—Mentd. Pitchers v. Surrey 
County Council, {1923} 2 K. B. 57. 


1039a. -~—-—.]—After an order for a 
writ of attachment had been made against 
a solr. in default further time was given by 
his client, the creditor, on part payment 
being made. On further default the writ was 
executed, & the solr. imprisoned :—Held : 
the mght to enforce the writ had not been 
sy hacer A So.rorror (1895), 64 L. J. Ch. 

94, 

1071a. Deposit of permit or passport in court 
Imprisonment for taking infant out of juris- 
diction.|— ADAMI 1. ADAM1 (1929), 73 Sol. Jo. 








Part VIl.—Position of Party in Contempt. 


1128. Add. Annotations : — Generally, Mentd. 
Evans v. Evans & Blyth (1904), 20 T. L. I. 
612, Re Wigand, R. v. Wigand (1913), 82 


PART VI. SECT. 6, SUB-SECT. 4. 
sz. Direction to tssue writ of ie oe 
attachment may be to clerk of Supreme dy solicitor | 
Couktt—Wriut to be entitled vn Supreme 4 1) 
Court.}—-Re Drouchr AREA RBLILGE joy, 
AOT, SNOWDEN v. BAKER, [1922] 3 
W. W. R. 1002.-—-CAN. 


PART VI. SECT. 7, SUB-SECT. 3. 

974 1, Attachment—Whether sheriff 
can take batl—Before return of wru.j}-— 
LANE v. KINGSMIIL (1800), 6 U. C. R. 
579,.—OAN., 


PART VI. SECT. 9, 


bi. —- 
1 Ch. Ch. 229.—CA 


Not breath of undertaking 

dic KAN & Binp, {1927] 
L. RR. 5615 [1927] 3 W. W. 
48 Can. Crim. 


PART VI. SECT. 10, SUB-SEOT., 6.— A. 
) H ae r. Mymns (1864), 


PART VII. SECT 1, SUB-SECT. 5. 
1144 ii, —— By filling objections to 


L. J. K. B. 735; Tussell v. Russell, [1924] 
A. C. 687, Warren v. Warren, |1925) P. 
107. 


SUB-SECT. 2.--A. reper of offieval referce,]—In a caso 
where a deft,, having been Dereon 
ordered by the ct. to file her accounts 
before the official refereo, fafled to do 
ao, but subsequently wantad to flie her 
eaceptions to the report of the reforoe : 
: she could do so even though 
she continued to be in contempt, 
confining herself stiMctly to the defence 
of her rights.- -CHANDRA 

RASEAWARL C'HAUDHURANI 
Jy. L. R. 55 Cale. 1110.—-IND. 


Cay 363 = CAN. 


— t 


Dav iv. 
(1928), 
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Cases 2—28, 


8. 


6. 


9. 
10. 


22. 


22a. 


22b. 


22c. 


A board 
Income 


1923, 


federal ot. —BRITIBH TArEertraL OIL Co., 
LT). v. FEDERAL CowR. OF TAXATION 
(1925), Ae L. hk. 4 


129. 
sb. 


sicums.)-~The 
fet ha ctl & Surgeons of Sashatchewan 


R. 5.8.1 


Add. Annotation :-— Refd. 


‘198 ; 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


COURTS. 
Part 1.-—-What is a Court. 


Add. Annotation :—Refd. Collins v. White- 
way, [1927] 2 K. B. 378 


Add. Annotation :—Refd. Collins v. Whitce- 
way, {1927] 2 K. B. 378. 


Add. Annotations :—Refd. R. rv. Bath Com- 
pensation Authority, [1925] 1 K. B. 685; 
Collins v. Whiteway, [1927] 2 K. B. 378. 
Add. Annotations : — Refd. Krome United 
Breweries Co. v. Bath JJ., [1926] A. C. 5863 
Rh. v. Leicester JJ., Ha p. Allbrighton, [1927] 
1K. B. 557. 

Frome United 
Breweries (Co. v. Bath JJ., [1926] A. C. 586. 
Add. Annotations : —Consd. It. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685 
Refd. R. v. Electricity Comrs., Hz p. London 
Klectricity Joint Committee Co. (1920), 
[1924] 1K. B. 171; R.v. Sheffield JJ., La p. 
Rawson (1927), 138 1. T. 234. Mentd R. v. 
Sheffield JJ., Ha. p. Rawson (1927), 91 J.P. 
Rt. 7. Minister of Health, Ha p. Yaffe, 
11930] 2K. B. 9s. 


11. 


17a. 


17b. 


Add. Annotation :-—Consd. Veal vw. 
(1930), 46 T. 1. RK. 448. 


Court of referees—Under Unemployment In- 
surance Act, 1920 (c. 30).)—Held: a ct. dis- 
charging administrative duties only.—CoL- 
LINS v. WHITEWAY (HENRY) & Co., [1927] 
2 K. B. 378; 96 L. J. K. B. 790; 137 L. T. 
207; 48 T. L. R. 532. 


Matters for consideration.]—(1) A tribunal 
is not necessarily a ct. in the strict sense of 
exercising judicial power because it gives a 
final decision; (2) nur because it hears 
witnesses on oath; (3) nor because two or 
more contending parties appear before it 
between whom it has to decide; (4) nor 
because it gives decisions which affect the 
rights of subjects ; (5) nor because there is 
an appeal tu a ct.; (6) nor because it is a 
body to which a matter is referred by another 
body (per Cur.).— SHELL (CO. OF AUSTRALIA, 
Lyrp. v. FinERAL Cor, OF TAXATION (1930), 
A7 NT. 1. R.117, PLC, 


Heard 


Part IV.—durisdiction. 


Add. Annotation :—Mentd. Sassoon v. Gra- 
a ooo Navigation Co. (1925), 133 
P 5. 


Death of judge during trial—Jurisdiction of 
another judge to continue hearing.| 
a judge has no jurisdiction to continue ihe 
hearing of a case, in which witnesses have 
been called in ct. in the course of a trial before 
a jury & another judge.—CoLmsHITL v. 
MANCITESTER CORPN., [1928] 1 K. B. 776; 
07 L. J. K. Bb. 229; 1388 L. T. 587; 92 J. P. 
37; 447T. L. R. 258; 26 L. G. R. 124, C. A. 
—— --— .J~-Where during proceedings with- 
out a jury, after some of the witnesses have 
been called, the presiding judge dies, another 
judge, if there is no conflict of evidence, 
may at the request of the parties preside at 
the continuation of the hearing, after reading 
the shorthand notes of the evidence, & need 
not have the witnesses recalled.— He Brivis 
REINFORCED CONCRETE ENGINEERING CO., 
rp.’s APPLICATION (1029), 45 T. L. R. 186. 
Court with loca] jurisdiction —Acts to be done 


within jurisdiction—-In absence of contrary 
intention.] -Where an Act of Parliament 





PART I. 
Not income tax board of appeal. |— 
of appeal created under 
Tax Assessment Act, 1922- 
8. $1, ip not a High Ct. or a 


reas aaen OF Sask 
153. CAN. 


24 vi. 





4223; 31 Argus I... 
Not Medical Couneil of DVhu- 
Modical Council of | rights accordin 
under Medical Profession Act, 


| 
1020 (0, 135), s. 40, is not a ot. | Li9304 1D. 


establishes a ct. for a particular part of the 
United Kingdom, the true construction of 
it is, that everything which is to be done 
under the authority of the ct. is to be done 
Within the jurisdiction of the ct., unless the 
Act cither in express terms or by necessary 
implication says that it may be done out of 
the jurisdiction—Re O’LoGHLEN, Hw p. 
O'LOGHLEN (1871), 6 Ch. App. 406; 40 
L. J. Bey. 28; 23 L. T. 878; 19 W. R. 454, 
L. JJ. 


annotations i ora tie Morton, Ex p. Robertson (1875), 


at me 733. Mentd. Ae Lancaster, Ex p. Lancaster 
(istéy. 3 . D. 498; Ive Myer, kr p. Paseal (1876), 45 

lL. J a 8 
28. Add. Se s—Cenerally, Mentd. St. 


24. 


25. 


28. 


—HUNT v, COLLEGE OF Puysicians & 
ATCHEWAN, eel 
. 884; [1925] 3 W. 


PART IV. SECT. 2, SUB-SECT. 1. 


.}—The ct. is eas institu- 
tion organised by the peo 
their representatives for the purpose 
of wiving to thuse enplying to it their 
to law, the law not 
bean made by the ct. but laid down Sur 
by authority.—Scorr v. Sco 
L R. 53; 


596 


Magnus Parochial Church Council, etc. v. 
London Diocese Chancellor, [1923] P. 38. 


Add. Annotation ae teyee v. Pioneer 
Press (1925), 42 T. L. R. 2 


Add. Ge ee esa v. Gra- 
ham & Oriental Navigation Co. (1925), 133 
I. T. 805. 


Add. Annotation :—Mentd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 


122. 


PART IV. SECT. 3, SUB-SECT. 1.—A. 


ad. Power to act as appeal court from 
infertor court.|}—Where an inferior ct. 
is acting within its jurisdiction, thw 
Superior Ct. has no power at common 
law to assume the function of an 
appellate ct. & review its conclusions 


| —CAN. 
| by means of a writ of habeas corpus 


le through 


either with or without certiorari.—- 
Re CHINESE IMMIGRATION Act & LEE 
CHow YING yee 49 Can. Crim. Cas. 
39 B. 322.—CAN. 


640 L. ee 168 ; 


80. 


38a 


33b. 


Add. Annotations :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. Mentd. Salvesen 
(or von Lorang) v. Austrian Property Ad- 
ministrator, [1927] A. C. 641. 


Will not try hypothetical case.]—It is not 
the function of a ct. of law to advise parties 
as to what would be their rights under a 
hypothetical state of facts (LorD LORE- 
BURN, C.).—GLasGow NAVIGATION Co. v. 
IRON ORB Co., [1910] A. C. 293; 79 L. J. 
P. C. 83; 102 L. T. 485; 11 Asp. M. L. C. 
387, H. L. 


Will not decide academical question.] 
TINDALL v. WRIGHT (1922), 127 L. T. 149; 
86 J. P. 108; 38 T. L. BR. 521; 66 Sol. Jo. 
524; 27 Cox, C. C, 212, D. C. 





35. Add. Annotations :—Refd. Duff Development 


Co. v. Kelantan Government, [1923] 1 Ch. 
385; Compania Mercantil Argentina v. 
United States Shipping Board (1924), 03 
L. J. K. B. 816; Duff Development Co. v. 
Kelantan Government, {1924] A. C. 797. 


Vol. XVI.—Courts. Cases 30—88. 


un Italtan co., moved to set aside an order 
for service of notice of a writ in personam 
upon them in Italy, in respect of a collision 
between their vessel, which sank, & pltfs.’ 
vessel in the Bristol Channel some 104 or 
125 miles from the English coast & 94 or 74 
miles from the Welsh coast according to the 
respective cases. The ct. was informed by 
the A.-G. that he was instructed by the 
Seerctary of State for Llome Affairs that the 
spot where the collision was alleged to have 
occurred was not within the limits to which 
the territorial sovereignty of His Majesty 
extended :—-Held: having regard to the state- 
ment of the A.-G. (see CONSTITUTIONAL LAW, 
No. 136a, ante), the place where the collision 
took place was not within the jurisdiction of 
the High Ct., & the order for service of notice 
of the writ) on defts. in Italy must be set. 
aside.-—THt FAGERNES, [1927] P. 811; 06 
L. J. P. t8833 188 1. T. 380; 18 T. 1. RK. 
7163; 17 Asp. M. TI. ©. 8263 sub nom. Tur 
FAGERNES, CORNISH Coast (OWNERS) v. 
Sociera NAZIONALK D1 NAVIGAZIONE, 71 Sol. 


387. Add. Annotation :—Consd. The Fagernes, Jo. 631, C. A. 
[1926] P. 185. 38. Add. Annotation: As to (1) Consd. The 
37a. - - — Waters within fauces terrae.]— Defts., Fagernes, | 1926] P. 185. 
PART IV. SECT. 3, SUB-SECT. 2. e (p. 105) i. —— —~—.] Huron, | liquidated by act of partits.] - WALr- 





45 vil a. wae ee Je DEPUTY 
FEDERAL CoMR. OF ‘TAXATION POR 
TASMANIA 0. THOMAS (1921), 35 


a. L. R. 299.—-AUS. 

45 wii b. - —~ —~—- ——.]-- Jumy- 
diction of a county ct. action against 
a non-resident of tho Judicial division 
in which the action i» entered cannot 
be sustained on the ground that the 
cause of action urose within the 
division, unless the whole cause of 
auction arose therein.- COMBA oo SIMP- 
BON, [1925] 4 LD. L. RR. 1002; (1925) 8 
W. W. dt. vd) 3 35 Man. L. Re 235.— 
CAN. 

45 viic,. ———- - -——-— .]J—Ive NOBLE 
®. CLINE (1889), 18 O. R. 33. -CAN. 


45 vii d. ~ — .J Be 
LbWwis, ke p. ELECTROLUX, LTp. (1928), 
28S. RN. SS. OW. O78: 40 N.S. W. 
W.N. 185. AUS, 

45 viie.--—- - —.)] InCounty 
Cts. Act, R.S.M. 1918, ¢. 44, 8. 69, 
Which provides that any sult muy be 
entered & tned in the ect. holden in the 
judicial division in which the cause of 
action arose, or in which deft. or one 
of defts. resides or carries On business 
at the time the action is brought, the 
words * carries on business ” are not 
to be read literally, but confer jurie- 
diction only when the business is 
carried on by deft. in person; i.e. 
if the cause of action did not arise 
within the division the condition of 
Jurisdiction is presence of deft. within 
the division either by residence or by 
carrying on business therein.—MILLER 
v. AIKINS (Man.), [1929] 1D. L. R. 
3140: ([1928]3 W. W. It. 520.—CAN. 


45 xii a. ——— -———- ~——-.]—Re PIKE 
® WALKER, ({1926] 3 D. L. Ro 439; 59 
O. L. KR. 47.—CAN. 

45 xiv. ——~ Municipal Courts 
Act, KR. S., 1923 (c. 219), 8. 9 (4). 
BisHyor v. Kitcur, (1927) 1 D. L. R. 
231; 59 N.S. R. 109.—CAN. 


45 xv. -—— Suit against non- 
resident foreigner.}—Held: Code of 
Civil Procedure, s. 21, applied only to 
cts. which are subject to the provisions 
of the Code, & does not apply to a suit 
instituted in a British Indian ct. against. 
a non-resident foreigner on @ cause of 
action which arose wholly outside 
British territory, &, therefore, the 
decree passed in this case must be set 
aside as being without R ed pecainge re 
BHAMBOO MAL v. RAM NARAIN (1928), 
I. L. R. 9 Lah. 455.— IND. 
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McLra & Co. v. KELLY (1818), 1 Nfld. 
Iu. 1k. 105.—NFLD. 
e(p. 105) ii. —- --~ .] 
CAMERON (1862), 12 C. BP. 
e (p. 105) iii. —-—- —— 
v. LIVINGSTONE (1873), 6 
CAN. 


MokRIs v, 
422.— CAN. 
-) —FLEMING 
PP. R, 63.-— 


e O 105) iv. --—- ——-.] —CANADIAN 
Or. Cos., LTD. v. MARGESON (1917), dl 
N.S. 1. 331.— CAN. 


e (p. 105) ve - -- - Whether 
placntiff may abandon part of claim.) - 
CHAPMAN ov. Dourkry (1585), 25 
N. B. a. 271. CAN. 

e(p. 105) vi. applicahon 


lo muning gurisdiction.) County Courts 
Act, «2.034, whieh provides inter alia 
that, af in ans action of Cort pith shall 
elaim over $200, & deft. objects to the 
action being tiled in the county ct. & 
gives security for trial in the Supreme 
('t., the proce: dings in the eounty ct. 
shall be stayed, apples to proceedings 
inthe counts et. under its muining juris: 
diction, — MULREIBAD vo. SerktUCK CREBK 
PowkR Co., Lrp. (1901), 2 M. M. Cas. 
185; 11 B.C. RR. 1-—CAN. 


e (p. 105) vil. - — Amount 
asrertained by act of partes.}- Deft. 
employed plitfs. as hit brokers to sell 
on his account 200 shares of stock at 
a named price, pitfs. undertaking that, 
in the event of loss, deft.’s Hability 
should not exceed $200. In an action 
upon this contract pltfs. recovered 
$200 & interest: -Held: the amount 
of $200 recovered was aseertained by 
the act of the parties within County 
Courts Act, R. s. O. 1897, c. 55, 8. 23, 
&, therefore, recoverable in a county ct. 
— THOMPSON wv. PEARSON (1899), 18 
P. R. 420.—CAN. 


e (p. 105) viii. -~— Jagacy 
charged on lund—Value of lund beyond 
lemat.J—A county ct. has jurisdiction 
under 59 Vict. c. 19 (O.), 6. 3 (13), in 
an action brought by the legatee against 
the devisee of land, to recover a legacy 
of $5 charged on the Jand, as involving 
equitable relief in reapect of a matter 
under $200. he subject-matter In- 
volved in such an action is the amount 
of the legacy & not the value of the 
land.—RUvsTin v. BRADLEY (1896), 28 
O. R. 119.—CAN. 

{ (p. 105) i. -——.]— 
NICHOLSON (1925), 5&8 N. 8S. 
CAN 


f (p. 105) ii, —— Whether amount 
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UKRI}  U. 
K. 23 4.— 


BRIDGE &. BROWN (1854), 18 17. OG. Wt. 
158. CAN. 
f(p. 105) iin — -| WarTson 
v. SEVERN (1881), 6 A. R. 559.~ CAN. 
{(p. 105) iv. — ~ .J -BROWN ?. 
Hosts (1890), L4 F. 3.) CAN, 


f (p. 105) v. - ~ .J) ORTROM ¢. 
BuUNIAMIN (1894), 21 A. Jt. 467. -CAN. 
£(p. 105) vi - -)- Kvana rv. 
CHANDLER (L900), 19 P. RR. 160.- CAN. 
gn 106) i, Rightofappeal.| 

y Devislon Courts Act, o. 124, an 
uppeal Hes “ where the sum in dispute 
evceeds $100, exclusive of costa.” 
The * sata in dismite ? means the gum 
jn dispute at the time of the appeal; 
&® where In a division ct. actlon pltf. 
claimed $55.88 & deft. admitted 
$17.15, part of pitf.’4 claim, disputed 
the balance, & counterclaimed = for 
$103.94, & the judge In the division 
et. alowed pitf, the disputed) portion 
of bis clalin, & wholly disallowed tho 
counterclatin, & deft. appealed 
generally. Meld: even assuming that 
deft. could not counterelaim fur more 
than $100, the amount In dispute on 
the appeal ersconded $100, & the appeal 
luy. ‘AMPBELL 1. MCGREBOOR, [1928] 
20. L. BR. 703 610. L. RR. 649.- CAN, 

k (p. 106) Lo May nat entertain 
counterclaum —Amounting to action for 
specific performanre.) A counterclaim 
by a vendor for the moneys alleged 
to be due under an agreement for the 
sale of land bemyg im reality an action 
for specific performance is beyond the 
Jurisdiction of the district ct. 
BURRELL ®. Wart & LEARDINGE (Sask.), 
{1928} 3 D. Le RR. 6053; [1928] 2 
W. W. ji, 482.—-CAN. 

n i. — — —— Uneonnected itema.} 
READ v. WENGER (1870), 29 U. C. &. 
456.—CAN. 

b (p. mo i, ——— .}—Whcere in matters 
of tort relating to personal chattels, 
title to land is brought in question, 
though incidentally, the ct. has no 
jurisdiction.— TRAINOK ov. HOLCOMB 
(1850), 7 U. GC. hh. 544. CAN. 

e(p. 107) hh. - - Aree plrons to rule-- 
District court of Thunder Bay---41 
Pict. c. 14 (O0.).]) McQuarp v. CooPERr 
(1886), 11 O. It. 213.- CAN, 

e (p. 107) fi, —-~.}—Sunuanary 
Ejectment Act (Consol. Stat. c. 4, 
a, 22), is not applicable to a case wii re 
the title to the land is brought in 
question. If, in such a caxe, the 


- — 


- 


Cazes 66-—-1090. ENGLISH AND EMPIRE 


66. Add. Annotation :—Generally, Retd. Re Key- 


eee Knitting Mills Trade Mic, 1929] 1 Ch. 


74. Add. Annotation :—Refd. Owl Mill Co. (1920) 
v. oe Elliott v. Duchess Mill (1926), 95 


L. J. K. B. 635, 


187a, ——-.]—LEApER v. Moxon (1778), 2 Wm. Bi. 
et 3 ar 461; 95 B. R. 1167. 

— Menta . British Cast P ute Manufacturers Co. 

rag io (1792), 4 Se Sutton v. Clarke 

1815), 6 rent 2 oP eto (1824), 2B. &C. 

08 ; Hall 0, Sraith Bouton é Bing. 1 156 5 Mersey Dock 

Trustees Penhallow 


b <7 Memoy, D 
00k me Lutes ‘Chelsea (1871), 


Gi 
(i886), L. ee 1H. L. 93; 


iia ae pee :—Apld. Witham Outfall 
Board v. Boston Corpn. (1926), 186 L. T. 756. 
Refd. heey Performers’ Protection Assucn., 
British International Pictures, lid. 


(050), 46 T. L. R. 485. 


143a. —Where an issue arises upon the 
procee ings before the Court the jurisdiction 
of the Oourt to dispose of that issue can only 
be ousted by plain words (HAMILTON, J.).— 
A.-G. v. BoDEN, [1912] 1 K. B. 639; 81 L. J. 
K. B. 704 ; 105 1. 7 247. 
Annotations —Ment td. A.-G. Sandwich, 
500; Baker v. I. R. Comrs., 11923] 1 K, B 
147, Add. Annotations :—Consd. Clark v. Upson 
R. D. C., {1029] 1 Ch. 287. Apld. Musical Per- 
formers’ Protection Assocn.,, lid. v. British 





aes: 2K. B. 
. 32 


aneenevional Pictures, Ltd. (1980), 46 
i. 2. 485. sane Ever tt v. Griffiths, 
984) 1 K. B. 


041; baad v. I. ae 
Comrs. (1925), 42 'T. 1. 5 58; Wigg 

A.-G. of Irish Free State (199%, 96 L. J. ‘J 0. 
88. Mentd. Boston Corpn. v. enwick (1923), 
129 1. T. 766; Sheppy Glue & Chemical 
Works v. Mcdway River Conservators (1926), 
24L.G or 467; Whitney v. I. R. Comrs., 
eee * . 873 "Dee Conservancy Board v. 

cConneli, 11088) 2K. B. 159. 


148. Add. Annotation :—Retd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Ltd. (1930), 46 T. I. R. 


asstion of title is bond fide raised 








of county in which 
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149. Add. Annotatione:—Apld. Hallen v. Spaeth, 
[1923] A. C. 684. Consd. Caven v. Canadian 
Pacific pie (1925), 183 L. T. 774. Apld. 
Cayzer, Irvine v. Board of Trade, [1927] 

ik. B. 269. metas Board of Trade v. Cayzer, 
Tees. [1927] A. 610; Gowar v. Hales 
(1927), 96 L. J. &. B. 1088; Wales v. 
Iron Trades Employers’ Assocn. (1928), 21 


B. W. C. 0. 316; A an v. Hyman, Hughes 
». Hughes, [1929] Sturley v. Powell, 
{1930} 1 K. B. 677. * Menta. Lothian v. 


Hpworth Press (1927), 1387 L. T. 682. 


Add. Citations :—15 Asp. M. L. ©. 566; 
afff. 8S. C. sub nom. Dreyrus & Co. »v. 
ATLANTIC SHIPPING & TRADING Co. (1921), 
37 T. L. R. 417, 0. A. 


Add. Annotations :—As to (1) Consd. Ford v. 
Compagnie Furness (France), [1922] 2 K. B. 
7197. Refd. Pinnock v. Lewis & Peat, [1923] 
1 K. B. 690. Ae fo (2) Refd. Reed v. Page & 
past, [1927] 1 K. B. 743; Cosmopolitan 
ping Co. (Inc.) v. Hatton & Cookson, 
Ta. (Liverpool) (1929), 143 1. T. 296. 
Git, Mentd. The Christel Vinnen, [1924] 
P. 61. 


Add. Annotation :—Mentd. Re Boundary 
between Canada & Newfoundland in Labrador 
Peninsula (1927), 137 L. T. 187. 


Add. Annotation: — Mentd. 
Graham, [19238] P. 31. 


Add. Annotations :—Refd. St. Magnus Paro- 
chial Church Council, etc. v. London Diocese 
Chancellor, [1923] P. 38; Hunter v. Stad- 
tische Hochseefischerci Gemeinniitzige Gesell- 
schaft (1926), 133 L. T. 488; Mansfield v. 
Robinson, [1928] 2 K. B. 353. 
Add. Annotation :—Refd. Duff Development 
o v. Kelantan Government, [1924] A. C. 
7. 
Add. Annotation :—Folld. Pringle v. Hales, 
[1925] 1 kK. B. 578. 
Add. Annotation :—Refd. Hunter v. Stiad- 
tische Hochseefischerei Gesellschaft, [1925] 
2K. B. 493. 


150. 


155. 


157. Graham vw. 


170 


172. 


185. 
199. 


land la iy Re sz. Right to order wrtt or proces oul- 


© county ct, judge or eee should McDonatp & LISTOWEL (1903), 24 side jurisdection.j—Sinoe assing 
not continue the trial.— ao C.L.T.8; 60.8. R. 566; 20.W.R. of Judicature ach 1909, under County 
(1889), 28 N. B. R. 169. OR 1000.—CAN. rie aa 11 deo > Be (N. B. ae 3, 

63 1. May Fal Piece Sulicmnt= For st. Local masters—Jurisdiction.-—- o COMay ote at venga oe pad 
matters of pularity.}—Ite Mom- Lorca v. OLAON {Sask {1927] 3 writ or process outside, 27) aes 
leone te oN (N. "5.5 (1998), 50Can.Crim,. W.W.R. 780.—CA 316.—CAN. ‘ 

ak. e 3 FT dt. ag my H re Fruccars : hed 

function — vec S ia ACOs a ee NO. 1L) ax! 

we wow. & R. (1996) gt . R. 504 be Gin. 153 xv. -—-—- ——.}+-The conpent, or 

. W. s5 Sake L. R. request, of the parties concerned does 


Neglect in usin, 
Acton for vrese : r 


isston-~—4 grcem 
or tle of land—Cannat be pt pve abi 


BX. ie for breach re contract— 


~ 
division ct. charging that 
of pitf. a noes eto., to go fr 


not empower the Supreme Ct. in its 
equitabie jurisdiction to entertain a suit 
involving the determination of purely 
} claime.—PRLscoTrr, LTp. vo. PER- 


aad 


ounty = corrt. —RIon CRARDS wv. 3B. & back, & agreed to take good care 
nortan (1914), 28 ae ie aR 558 ; 18 of the jpame na Dalles, at avers = a RON, aw ged ad ee (jot, ee 
; mon at deft. ro carelessly, & 
Man... R. 473.—CAN. drove said horse, ete, ates the horse 80.—AUS. 
am. Ackon for porformance— WAS e & plaint in contrac 
eal Abs __ & not in tort, 'x therefore within the PART IV. SECT. 10, SUB-SECT. 1.—B. 
ricer be ae a ‘land Cannot surisdiction.— Re RUMBIE 0, WILBON 


be 
Sree race foes jaw oe 
71; 14 Sask. L. R. 195. 


en. er rication under an & 
Purchasers ‘annot be enteriained 
by looal Vaden | }—-Re Levy & JAcoss, 
Me ean L. R. 987; 610. L. R. 


96 
Pétiitvn Jor amendnent ae 
repieterot plan lan o aot ry fra deste md 
. "s 3. beams uris- 

Holton: ‘of foun court other than that 


ti & P. R. 38.—CAN. 


— +——.}--Pitf. sued in a 
division ct. for $90 as the vee of his 
horse sngleve by deft., the injury 
complained of being that doth allowed 
the horse to be worhed after he took 
sick, pe Bal “ore his death was occasioned : 

bis was an beats breach 
of nee in not takin 
of the horse, & that the d visiow ot ot. had 
urisdiction.—O’BRIEN v. Invina (1878), 

P. R. 808.—CAN. 


698 


sa. Effect of acquiescence—Accused 
present but not professionally represented 
—Objechons by judpge.}—At the hearing 
of a summons ch g an offence 
under Customs Acts, deft. was present, 
re was not professionally represented. 
reliminary ahjoctione to the juris- 
aio on of the district justice were made 
her, but certain objections were 
a A by the district justice himself :—- 
Held: there had not been any waiver 
of such objection by deft.—A.-G. ov 
» (19288) I. R. 460.— IR. 


225. Add. Annotation :—Mentd. Reading Trust, 
Ltd. v. xo Spero v. Reading Trust, Ltd., 
{1930} 1 K. B. 492. 


285. Add. Annotation :—Mentd. Wig 


Cases 225—345. 


Uv. A.-G. of 
Irish Free State (1927), 96 L. J. P. C. 88. 


Vol. XVI.—Courts. 


Part VI. - Right of Public to Admission. 


276. Add. Annotations :—Folld. Re A. B.’s Petn. 
(1927), 97 L. J. P. 104. Consd. Greenway v. 
A.-G. (1927), 44 T. L. R. 124. 


277a. -}~In cross suits for divorce the case 
for the wife having been opened in public 
& the wife on being called as a witness 
finding it almost impossible to give her 
evidence by reason of the presence of people 
in ct., the President directed this part of the 
case to be heard in camerd.—MoosBRUGGER 
v. MOOSBRUGGER, MoosBRUGGER v. Moos- 
peoeee & Martin (1913), 20 T. L. R. 

Annotation :—Mentd. Statham v. Statham, [1929] P. 131. 

280a. In proceedings under Legitimacy Act, 1926 


(c. 60).J—A petition filed under the above 
Act for the legitimation of a person who was 





born illegitimate, but whose de were 
married subsequently to his birth, is not 
a proceeding which ontitles petitioner to a 
hearing in camerd.—Re A. B.'s PETITION 
(1927), 97 L. J. P. 1043; sub nom. Re C. D.’s 
PETITION, 138 ].. T. 208; sub nom. GRERNWAY 
vw. A.-G., 44 TT. L. BR. 124; Tt Sol. Jo. 882 
Annotation :—Mentd. Jc Lowe, Stowart ». Lowe, [1929] 2 


286. Add. Annotation :—Cenerally, Mentd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. CO. 153. 

289a. ——~- Includes justices hearing ex parte 
application for summons.|—KIMRER v. PRESS 
Assocn., 11893] 1 Q. B. 65; 62 L. J. Q. B. 
162; 67 L. T. 616; 57 J.P. 247; 41 WL RB. 
17; OT. L. R. 6; 37 Sol. Jo. 83 4 RR. 96, 
CU. A. 


Part Vil.—Classification of Courts. 


292. Add. Annotation :-—Consd. R. v. Central 
Criminal Court JJ., Be p. Le ©. U., [1925] 
2K. B. 43. 

293. Add. Annotation :—-Consd. Rt. v. Central 
ar Court JJ., Hz p. L. C'. O., [1925] 2 


Part IX.- Court of 


302a. Justices.|—ANON. (1523), Y. B. 14 Hen. 8, 
fo. 16, pl. 3. 

Annotations :— Reid, Nuctor v. Gennot (1596), Oro. Biz. 466 5 
Marsbalxoa Case (1613), 10 Co. Rep. 68b; Butt v, Conant 
(1820), 1 Brod. & Bing. 548; Howard v. Gossett (1845) 
10 Q. B. 359. Mentd. R. ». Waller v. Hanger (1615), 3 

Bulst. 1; Padfield v. Cabell (1743), Willes, 411. 


Lord High Steward. 


320. After this case for “‘ See, also, PARLIAMENT,” read ‘ See, also, CRIMINAL LAW, Vol, XJV., pp. 125, 


128, Nos. 965-985.”" 


Part X.—The Judicial Committee of the Privy Council. 


829. Add. Annotation :— Refd. R. v. North, #2 p. 
Oakey (10926), 43 T. L. R. 60. 

339. Add. Annotation :—Apprvd. 
Pollak, [1927] A. ©. 732. 


Campbell »v. | 


342. Add. Annotation :— Consd. Campbell v. Pollak, 
(1927] A. C. 732. 

344. Add. Annotation :—Refd. Campbell v. Pollak 
(1927), 96 L. J. K. B. 1093. 


841. Add. Annotation :—Refd. Campbell v. Pollak, | 345. Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A. C. 732. 


PART IV. SECT. 12. 


sh. Claim reduced below amount con- 
ferring juriadiction—Claim dismissed.] 


NAMRS OF 
WwW. W. 
CAN. 


Jesus & Mans, (19 
R. 253; 68 Dd. L. Rh. 506.— 


se. Local court continued under Local 


[1927] A. ©. 732. 


with any location. The Sovereign Ia 
everywhere throughout the Kmpire in 
the contemplation of the law He mun 
as wel) sit in Dublin, or at Ottawa or 


22] 


~——In an action by pitf., a seaman, to 
recover a balance of wages alleged to 
be due to him, the evidence shoved 
that with respect to two months’ 
wages, part of the time claimed for, 
pitf. had received an amount which 
reduced his claim below the jurisdiction 
of the ct., &, as to the balance of the 
time claimed for, pitf. had forfeited his 
claim to wages by desertion ‘-—Held: 

Itf.’s claim be dtamissed with costs.— 

OBES v. Wassun (1928), GO N.S. RB. 
20.—CAN. 


PART VH. SECT. 3, SUB-SECT. 1. 

thee Winnipeg Charter a. SAL ke 
ber cetes 7% Dp r) 4. e 
Re WINNIPEG GHARTER, Re Com- 
MUNITY OF SISTERS OF THE HOLY 


Courts Act, 1926.}—The lova] ct. con- 
tinued by Local Cts. Act, 1926, s. 6, 
is the ct. of record, not the officers or 
instrumentalities by whom the juris- 
diction was formerly exercised.— 
MRETROPOIITAN ARBATTOIRA BOARD_ ¥. 
ScHOLE, [1927] S. A. S. kK. 444 —AUS. 


PART X. SECT. 1. 


3211. Slatus of Judieral Commdtee — 
Advisers of Crown. }+—The Judie fal Com- 
mittce sit in the capa ity of judges; 
their report is acted on by th: Sovereign 
iu full Privy Council, 50 that j roceed- 
ings befor, the Comuuttee are in snb- 
stance strictly judicial Thu -udicial 
Committee is not an Finglish body in 
any exclusive sense; it ix nnt a body 
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in South Africa, or In Austraba, ot in 
India, a4 in London, & if la only for 
convenience & becaiwc the menibars of 
the Privy Counel! are cons mently in 
London that the J idicial Committee 
do «wit there — Hein eo MSKINNA, 
“PrichVaAN'h JotTRNAL’ 0 | FERN: 
srromw & Trarsuanu, (1926) 1 Re 


402. --IR. 


PART x. SECT, 2, SUB-SECT. 8. 


348 ii. -— -.}) -A question of pro- 
ec dure is not one upon which an appeal 
to the Privy Council willl be onte: 
taincd.—~A.-G. FOR ONTARIO 1. Day, 
[1924] A.C 101135 94L.5. PC vi, 12 
I. T; 210; 40 T; L. R. 811.- CAN. 

st. Maintenance granted to wif - No 


Cases 348a—528. 


348a. Interlocutory order.]—-As a general rule an 
interlocutory order is not a suitable subject 
for review by the Judicial Committee.— 
BEVOY KRrRisHNA MUKHERJIR v. SATISH 
CHANDRA Gri (1927), 55 L. R. Ind. App. 131. 

349. Add. Annotation :—Generally, Mentd. Prager 
He ie a Stamp & Heacock, [1924] 1 K. B. 

350. Add. Annotation :—Refd. Ware v. Whitlock, 
[1923] 2 K. B. 418. 

352a. Affidavit of service of notice of intended 
application—Necessity for lodging—Judicial 
Committee Rules, 1925, r. 4.]—PRACTICE 
Nore, [1925] W. N. 164, P. C. 

363. Add. Annotation :—Mentd. Re Letters Patent 
ae 139,207, Re Carbonit Akt., [1924] 2 Ch. 


373. Add. Citations :—sub nom. Kx p. KENSING- 
TON, 15 Moo. P. C. C. 209; 15 E. R. 473. 
388a. ———- —-—- When further security ordered. ]— 
CORPORATION AGENCIES, Lrp. v. HOME 

BANK OF CanaDA, [1926] W. N. 58, P. C. 


403a. ——.]—In a suit claiming property by 
adoption, one of defts. denied the alleged 
adoption & claimed widow’s maintenance. 
The first ct. found for the alleged adoption 
but decreed maintenance at a sum less than 
that, claimed. The appellate ct. varied the 
decree by increasing the amount of mainte- 
nance, & refused leave to appeal :—ZWleld: 
special leave to appeal should be granted 
limited to the question of the * 1aintenance 
allowance. — ANNAPURNABAI v. IUPRAO 
(1924), L. R. 61 Ind. App. 319, P. C. 


Add. Annotation :—Mentd. Canadian Pacific 
Ry. Co. v. Toronto Transportation Com- 
mission; Toronto Transportation Com- 
mission v. Canadian National Railways, 
[1980] A. C. 686. 5 

427a. ——— Immaterial documents—Inclusion dis- 
approved.]—Documents not material to an 
appeal should not be included in the record. 
If one party wishes a document to be included, 
but the other party considers it unnecessary, 
the matter should be referred to the lligh Ct. 


414. 








ENGLISH AND EMPIRE DicEest SUPPLEMENT. 


or its registrar. It does not follow that 
because unnecessary documents have been 
printed in India they should be included in 
the books for the Judicial Committee. It is 
the duty of the solr. in England to make a 
selection of the necessary documents, the 
other papers being ready in case they are 
required. In cases of doubt, the solr. should 
take counsel’s advice, for which purpose, on 
application being made, a fee will be allowed. 
—SONATON PAL v. GALSTAUN (1927), 54 
L. R. Ind. App. 118; 43 T. L. R. 224, P. C. 
453a. —— Of some respondents—- Practice 
where parties numerous.j—In an appeal in 
which there were very numerous resps. whose 
interests were not conflicting, delay in the 
hearing having been caused by the death of 
some of them & the consequent substitution 
& revivor proceedings in compliance with the 
rules, & further similar delay being appre- 
hended from that cause, the Judicial Com- 
mittee ordered & directed (1) that the appeal 
be set down that day against such of resps. 
as had appeared or had been served with 
notice of any Order in Council bringing them 
upon the record; & (2) all questions how 
any other resps. should be proceeded against 
should stand for determination if necessary 
at the hearing of the appeal.—Zanip HUSAIN 
v, MOHAMMAD IsmalL (1929), 567 L. R. Ti. 
Vpp. 94.2. @:, 
Form of case—Necessity for signati 
one of counsel appearing at hearing. ]#0 UF 
TREAL Licur, Hear & Power ©8 
MONTREAL (CITY) (1924), 68 Sol. J ¥ 
P. C. Age 
Add. Annotations :— -Consd. Hoystead yi? 
tion Comr., [1926] A. C. 155; Gre 
Weatherill, [1929] 2 Ch. 213. Mentd.’ 
ford v. Quirke, Pickford v. I. R. Comrs. ( 
447.L.R.153; Creen v. Weatherill & ©: 
(1929), 142 L. J. 216. 
Add. Annotation :—Mentd. Reckitt v. B 
nett, Pembroke & Slater, [1928] 2 K. B. 24a¢t 
528. Add. Annotation :—Mentd. Brown v. Dag« lf 
ham U. D. C. (1929), 140 L. TI. 615. 





483a. 


486. 


526. 


ee eee 








miscarriage in method of computing.|— 
The Judicial Committee is extremely 
reluctant to interfore with the amount 
of a decree for maintenance unless thore 
has beon some miscarriage in the way 
the amount has been arrived at.— 
ERRADESHWARIT BAHUASIN vt. HomMri- 
SHWAR SINGH (1929), 56 L. KR. Ind. 
App. 182.—-IND. 


PART X. SECT. 8, SUB-SECT. 1.— 
A. (o). 


sg. Time occupted in prosecuting 
application for review—Addition tu 
prescribed period.})—- Appit. allowed 
to add the time occupied by the 
prosecution in good faith of an applica- 
tion for review to the period prescribed 
for presenting a potition for leave to 
appeal.— NARIMAN Rusromar MYNuyra 
v. HASHAM ISMAYAL VALAD Haji 
Ses (1924), I. L. RK. 49 Bom. 149. 


PART X. SECT. 3, SUB-SECT. 1.—B. 


371 fii. ——-.]—An order directing 
a new trial is not a final Judgment or 
ordor within Order in Council of 
Jan. 10, 1910, r. 2, & there is conse- 
quently no jurisdiction to grant leavo 
to appeal therefrom to the Privy 
Council.—Buack & Waitrre Cass, LYTp. 
v. ANSON, [1928] N. Z L. BR. 613.— 


sh. Point settled by previous decision.) 


——-Where thelr Lordships of the Privy 
Council have clearly laid down the law 
which is applicable to a particular set of 
facts, leave to appeal to His Majesty 
in Council under such circumstances 
would be refused.—Maung SHWE AN 
vr. Ma Trt Nv (1929), T. L. R. 7 Ran. 
271.—IND. 


PART X. SECT. 3, SUB-SECT. 1.--C, 


379 iia. —— ~}- BATTLE CREEK 
TOASTED CORN FLAKE Co. v. KELLOGG 
TOAS©ED CORN FLARE Co., [1924] 2 
- L. R. 1238; 54 O. L. R. 629.— 





389 iia. —— ——.)—The ct. 
can, under Civil Procedure Code (Act V. 
of 1908), 1908, Ord. 45, r. 17, read with 
Privy Council Rules, 1920, r. 9, enlarge 
the time for furnishing security & 
making the deposit, beyond the period 

srescribed by Ord. 45, r. 7.—NILKANTH 
SALWANT NATU t. SARI SATCHIDANAND 
Vipya NARSINHA Bnarati (1927), 
I I. R. 51 Bom. 430.—IND. 


380i. -——— Form of security.]}--An 
order to furnish security for costs of 
resp. in an appeal to the Privy Council 
in a form other than cash or Govt. 
Bonds can be mado only at tho time 
of granting the certificate & not after- 
wards.—-ARUNACHALA NAIDU v. BALA- 
KRISHNA & Co. (1924), I. L. R. 48 Mad. 


559.—IND. 
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PART X. SECT. 3, SUB-SECT. 5. 

447i. When allowed—Suits involving 
same question.J—Actions brought by 
pitf. against three cos. were based on 
separate contracts, precisely similar 
in form. On an appeal to the Privy 
Councu, application was made to the 
+t. of Appoal (B.C.) to consolidate the 
appeals. Application refused.—VAN 
HEMELRYCK v. NiW WESTMINSTER 
CONSTRUCTION & FEINGINEKRING Co. 
(No. 2) (1920), 29 B.C. Rt. 60.—CAN. 


PART X. SECT. 3, SUB-SECT. 9.—A. 
487 iv. -}+—The operation of a 
judgment restraining defts. from selling 
certain goods under certain trade 
numer is not stayed pen an ap 
of defts., to the Privy Council, although 
under Privy Council Appeals Act, 1914, 
ss. 3, 4, upon the perrecnne of 
security by defts., execution sh be 
stayed in the original cause.— BATTLE 
CREEK ToaSTHD CORN FLAKE CO. . 
KEuLLoGG TOASTED CORN FLAKE Co. 
(1924), 55 O. L. R. 127.—CAN. 


PART X., SECT. 3, SUB-SECT. 10.—B. 


sk. Ducuments not produced at 
trial.}—The Judicial Committee has 
unrestricted power to admit documents 
where sufficient ground is shown for 
their not having been produced at the 
initial stage of the litigation.—INDRa- 
JIT PRaTaP Sah v. AMAR SINGH (1923), 
L. R. 50 Ind. App. 183.— IND. 








535a. -}—~It is no part of the functions of 
the Judicial Committee, generally speaking, 
to interpret an Order in Council unless it be 
brought before them in the ordinary way of 
appeal. In the present case, however, in 
which a suit had been remitted to the High 
Ct. to assess damages & that ct. had ad- 
journed an appeal in order that the parties 
might apply to the Board to ascertain the 
intention & effect of the Order made, their 
Lordships entertained a petition by resp. 
with that object, though upon the facts the 
declaration prayed for was refused with 
costs.—HURNANDRAI FULCHAND v. PRAGDAS 
BUDHSEN, Hz p. PRAGDAS RuDHSEN (1924), 
I.. R. 52 Ind. App. 118. 

554. Add. Annotation :—Mentd. Reckitt v. Barnett 
Pembroke & Slater, [1928] 2 K. B. 244. 


555. .{dd. Annotation:  - Consd.  Chesebrough 
Manufacturing Co., Consolidated t. Kudhoos 
(1929), 17 RL PLC. 25 


aed, 


578a. —-—.] — Applt. obtained Icave to 
appeal conditionally upon entering into a 
bond, & the native agent of applt., who had 
conducted the litigation, executed a bond on 
his behalf in the presence of the chief registrar 
of the ct., who accepted it without objection. 
Upon the appeal coming on for hearing, the 
appellate ct. dismissed it, upon a preliminary 
objection that the authority of the agent to 
execute the bond should have been strictly 
proved. Under the rules of the ct. there was 
power to make any order which was con- 
sidered necessary for doing justice :—ZJeld : 
there had been a failure to do justice between 
the parties, & the case should he remitted to 
be heard, the appellate ct. giving an oppor- 
tunity to prove the authority, if that was 
deemed necessary in the circumstances. 
Kogo Pon v. ATTA Fua, (1927] A.C. 698 5 06 
1. ds. Po O.121s 1ST Ie. TO TOG, PLC. 

585a. —-—-.]--A Chinese resident mo Penang 
executed a deed settling a fund upon his 
“sons & grandsons ” equally. Applt. having 
claimed that his father, 'T., was a‘ son” of 
the settlor cntitled to share in the gut, an 
inquiry whether Tl’. was legitimate, as being 
a son by a‘ t’sip,” or secondary wile, was 
remitted for rehearing, applt. not having had 





PART X. SECT. 3, SUB-SECT. 10.— ' 


cannat be raised 


C. (b) Commuttee, as the question is one of 
— LINGANGOWDA 0. 


536 v. —- —J—The Privy Council Buxed law & fact 


will only deal with the original issuer 


raised at tho trial, & cannot consider App. 122.— IND. 





BABANQOWDA (1027), 54 
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| an opportunity of adducing certain evidence 
upon which he relied, & because the view of 

| the lower ct. that a Christian woman could 

' not be a t’sip’’ required reconsideration, 
seeing that no ceremony was needed to con- 
stitute that status. Further consideration 
was also needed of the possible jural con- 
coptions : (a) that a child might be legitimate, 
although its parents were not, & could not be, 
legitimately married; & (b) that a father 
might legitimatise his natural child by a 
mother free to contract a legitimate union.— 
KKnoo oot Leong », Kitoe TRAN KWER, 
(1026] A.C. 540; 95 1. J. PLC. Of 185 
LT. 170, PLC. 

Anuotetion:  Mentd. Khoo Hoi 

Yeok (£980), 99 L. J.P. C. 129, 

592a. — — — ~.|—CHEESEBROUGH MANUFACTUL- 
ING Co. vr Kupitoos (1929), 1D. Ta. Re 903 
PAS BOCES, 

| 609. Add. Citution :--128 L. T. 10. 


| 11a. Matter of terms.)--In default of evidenc 
the Judicial Committee will accept the 
decision of the local ct. as to what terms are 
proper in a particular case, that ct. being 
better informed on the subject than the Board 
can be.--SUNDER Mun. v. Sarva KINDER 
SAWANA (1927), 55 L. R. Ind. App. 85. 


add. Annotation: Mentd. 
tamby, (IV26], A. CL 13s. 


Add. Annotation: Refd. Robins v. National 
Trust Co., [1927] A.C. 515. 
653a. —- — Applicable to appeals from every court 
in Empire. }-—Ropins v. NATIONAL Thust Co., 
(19027) A. GC. 5153 96 1. J. P.O. 85 187 
LT. 13; 43 'T. I, R. 2485 71 Sol. Jo. 158, 
pc. 
{nnotation Consd. Pope Appvens Corpn. v. Spanish River 
Pulp & Paper Mills, (1929) A.C. 26u, 
653b. .| Meld: it would be a procedure 
contrary to the practice of the Privy Council 
{o pernut an appeal to succeed where a find- 
ing dependent upon a delinite fact was agreed 
to by a Ct. of Appeal, & applt.’s claim could 
be defeated on other grounds. The appeal 
war dismissed with costs. GRoaT vy EEYDRO- 
KueeThRiG POWER COMMI+5JON OF ONTARIO 
(1929), 47 ROP CL, Pe. 


Leong oe. Khoo Chong 





Gabriel ov. Klia- 


JSualeial ¢ of a decree for amtenancee unless 
these hos bean nome miscarriage In the 
Way the amount has been arived at. 

LARADISIIWARDE SSAMNASIN 0. LLOME- 
PHWAR Sinai (1929), 1. 1. He. 8 Pat. 


before the 


L. &. ind. 


new pleadings & tho issues raincd | papr x. sECT. 3, SUB-SECT. 10 eile nD: 
therein.—-Brown ». MOORE, [1924] 2 : no? nee PART X. SECT. 3, SUB-SECT. 10.-- 
D. L. R. 545; affy., 69 D. L. 2.14; edie aaah D. (b) il. 
55 N.S. R. 460.—CAN. yay Oe Gane a encata lo ie 650 vi. -———.| Where all the ctr. 
e jury” for asseasment 0 s-— , “ONC ’ BH 
536 vi. .}-A new contention, ere pit ee for ois eager oul by orginal Bee Har elated ci tcl 


which involves an amendment of the 
plaint, cannot be entertained. —- 
GAJADHAR MAHTON v. AMBIKA PRASAD 
nae (1925), I. L. R. 47 All. 459.— 


jury. J-—-LEW v. 
DD. I. HR. 678: 


536 vii. ——~.}—~—The Privy Connceil 
declined to entertain an argument 
which had not been presented to, or 
sifted by, the eta. in India, especially 
as the subject to be decided concerned 
the diversified & complicated law of 
ludia as to tenure of land.-—SKCRETARY 
OF STATE FOR INDIA IN COUNCIL 2. 
Taga JVOTI PRASHAD SINGH (1926), 53 
hi. R. Ind. App. 100.—IND. 


636 viii. ———-.]}—Where a question 
whether minor members of a y 
were bound by a decree in 4 former suit 
brought by the managing member, bas 
been abandoned in the High Ct., it 


sn. Amount of 


Wing Lie, (1926) 1 
37 B.C. R 8I.— CAN. 


PART X. aan hae SUB-SECT. 10. 


607 i. Matter of diarretion— b.rere iacd 
by Indian courts.|-—The Judicial Com- 
mittee is extremely reluctant to mfer- 
fere with the amount of a decree for 
maintenance unless there 
some miscarriage In the way the amount 

! has been arrived at.- EMRKRADL~UWARI 
BAHRUABIN tT. HOMESHWAR SINGH (1929), 
06 L. KR. Ind. App. 182.--IND. 


PART X. SECT. 3, 
D. ( 


Judicial Committee is eatremely re- 
luctant to interferes with the amount 


ot fact, the Judicial Committees will 
ordinarily wceept them & not review 
them. —LAUnG v. TORON'LO, GENERAL 
TRUSTS CORPN., [1924] 4D. L. BR. L138. 
CAN. 

650 vin. - -—.] — Mont ReAL | RANH- 
PORTATION Co., Lito. v. t., ELa26) 2 
LD. L. KR. 862.— CAN. 

650 viii. - - .| When in a@ sult to 
set aside a sale for arreurs of revenue 
both ets. in India have found that there 
were no arrears, the Judicial Corntittes, 
in accordance with Jte practice as to 
concurrent findings, will not interfere, 
although the findings depend upon the 
meaning & effect of somewbat obscarc 
revenue records, & are based upon the 
view that the records show paytucnts 
in advasice.—- NARESDRA NaATi Dt 1dA 
v. ABDVL HaKIM (1928), 55 LL. dt. Ind. 
App. 3$0.—IND. 


has heen 


SUB-SECT. 16. 
b) i. 


muintenanee.y Lhe 
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Cases 676—834a. 


676. Add. Annotation :—Refd. Robins v. National 
Trust Co., [1927] A. O. 615. 

685. Add Annotation :—Generally, Consd. Re Trans- 
ferred Civil Servants ({reland) Compensation, 
[1929] A. C. 242. 

690. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

690a. Add. Annotations :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. ©. 242. Mentd. Rhondda’s Petition (1922), 
02 L. J. Y. C. 81; Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

-]—There is no inherent incompetency 

in the Judicial Committee of the Privy 

Council to order the rehearing of a case which 

has already been decided by the Judicial 

Committee, even where a question of a right 





690b. 


ENGLISH AND Empire Digest SuPPLEMENT. 


of property has been involved, but such an 
indulgence will only be granted in very ex- 
, ceptional circumstances.—Re TRANSFERRED 
Crviu SERVANTS (IRELAND) COMPENSATION, 
[1929] A. C. 242; sub nom. Re InisH Civil 
SERVANTS, 98 L. J. P. C. 39; 140 L. T. 254 ; 
sub nom. Re ARTicLE X. OF ARTICLES OF 
AGREEMENT FOR TREATY BETWEEN GREAT 
Britain & IRELAND, 45 T. L. R. 57, P. C. 
Annotation :-—Mentd. Nixon v. A.-G., [19380] 1 Ch. 566. 


726. Add. Annotation :—Mentd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

763. Add. Annotation :—Mentd. Re Letters Patent 
139,207, Re Carbonit Akt., (1924] 2 Ch. 

771. Add. Annotations :—Mentd. Wyman v. Hy- 
man, Hughes v. Hughes, [1929] P. 1; May v. 
May (1929), 98 L. J. K. B. 770. 


Part Xl.—The Supreme Court of Judicature. 


775. In the cross-reference before this case for | 


*“ Judicature Acts, 1873 (c. 66) to 1902 
(c. 31) ” read ‘‘ Judicature (Consolidation) 
Act, 1925 (c. 49).”’ 


779. Add. Annotation :—Apld. Horrell v. St. John 
of Bletso, [1928] 2 K. B. 616. 


781. Add. Annotation:—Refd. Id al Films v. 
Richards, [1927] 1 K. B. 374. 


782. Add. Annotation :—Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


784. Add. Annotations :—As fo (1) Refd. Campbell 
v. Pollak, [1927] A. C. 732. Generally, Mentd. 
a4 irra of Health, £u p. Yafie, [1930] 
2K. 2B. 9b. 


786. Add. Annotation :—Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


788. Add. Annotation :-— Mentd. Public Trustee v. 
Elder, [1926] Ch. 776. 


789. Add. Annotation :—Refd. Earle v. Liemsworth 
Rh. D. C. (1928), 140 L. T. 69. 


790. Add. Annotation :—Refd. 
[1926] P. 185. 


792. Add. Annotations :— Mentd. Re A Bankruptcy 
Notice, [1924] 2 Ch. 76; Rawlinson v. Ames 
(1924), 69 Sol. Jo. 142. 


793. Add. Annotations :——-Mentd. Clarkson r 


- re a ae tee ete cece ee ee ~-_ 


PART X. SECT. 3, SUB-SECT. 10.-—- 
D. (0). 


680 i. Want s proseculiuon-—--J uris- 
diction of Court of Appeal mer costs.) — 
ae: EP ONALD, [1927] N. Z. 


The Fagernes, 


—_—_ 


PART X. SECT. 8, SUB-SECT. 11. 


ti. Against legal representatives 
of respondents.|—-Where some of respe. 
in the appeal before the Pnvy Counc 
were dvoad, & their legal representa- 
tative had not been brought on the 
record when the appeal was heard & 
Judgment delivered b the Privy 
Counul:—Held: thea decreo st 
them was not a nullity under Judicial 
7ommittee Aot, 1833, 8. 23.—KaLYANI 
PILLAI 0. THIRUVENKADASWAML AY- 
xANDS (1924), 1. liu hk. 47 Mad. 618. 








719 ii. 
but had lo 


AHTON 0, B 
(1925), I. L. R. 47 


tii. 





Order directing 1¢ stitution, }— 


restitution as the necessary result of an 
order of His Majesty in Council, that 
application must be tak 
** enforce ’” an order in Council & will 
be governed by Art 183, & not by the 
general Art. 181 of Indian Limitation 
Act, 1905. —souAN BIBI 2. BAIJNATII 
Dis (1928), I. L. R. 50 AU. 767.—IND. 


PART X. SECT. 3, SUB-SECT. 13.— 
A. (a) 2. 

Not appéaring but 

case.}—Resps., who did not appear, 

da case, allowed costs 

up to the date of doi 


PART XI, SECT. 2, SUB-SECT. 1. - 
A. (a). 


sp. 7'o hear action.|—A judge of the 
Where an application is made to obtain High Ct. may direct the ard rag & case 


Davies, [1923] A. C. 100; Dufiner v. Bowyer 
(1924), 40 T. I. R. 700; The Koursk, [1924] 
P. 140; Re Pennington & Owen, [1925] Ch. 
825; Bennett v. Whitehead, [1926] 2 K. B. 
380; Firm of R. M. K. R. M. v. Firm of 
M. R. M. V. L., [1926] A. O. 761; Pirie v. 
Richardson (1926), 70 Sol. Jo. 1028; Hardie 
& Lane v. Chiltern (1927), 06 I.. J. K. B. 773. 


Add. Annotation :—Mentd. Re Bueb, [1927] 
W.N. 29 


797. 


809. Add. Annotation: — Refd. Rackham v. 


Tabrum (1923), 129 L. T. 24. 


Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 243. 

Add. Annotation :— Generally, Mentd. R. v. 
Minister of Health, Ha p. Yaffe, [1930] 2 
kK. B. 98. 

8381a,. —— -]—When a judge adjourns a 
chambers summons into ct. under KR. 8. C., 
Ord. 54, r. 22, & docs not direct that it 1s to 
be heard in ct. as chambers, the matter 15 in 
ct. for all purposes & is open to the press.— 
WIanpie & LANE v. CHILTERN (1927), 96 
lJ. K.B.773; 43 T. L. R. 4773 on appeal, 
[1928] 1K. B. 663; 96 L. J. K. B. 1040; 138 
lL. T. 14, C. A. 


834a. —--.J—LaAarviz & LANE v. CHILTERN, 
No. 83la, ante. 


827. 


831. 














which comes before him for hearing to 
bo argued before the Full Ct.—STATE 
or NEW SOUTH WALES v. COMMON: 
WEALTH (1926), 38 C. L. R. 74.—AUS. 


PART XI. SECT. 2, SUB-SECT. 3. 


st. To rescind patent—Although 
voidable or vow at law.)}-—-MARIIN v. 
KENNEDY (1850), 2 Gr. 80.—CAN. 


sw. To try validity of will—Important 
questions wvolved—Transfer of zon 
from surrogate court }—Where_ the 
validity of a will relating to both real 
& personal estate was in dispute, the 


en as one to 


lodging 


80.—-GAJADHAR | personal property being worth, at 
TKA PRASAD TIWARI | lvast, £2,000, & it was sworn & not 
All. 459.— IND. denied that the questions to be deter- 


mined were of such importance that 
they could be more eftectually tred 
& disposed of in the ct. of chancery 
than the surrogate ct. an order for 
removal was made.—Ite ECCLES (1865), 
1 Ch. Ch, 376.—CAN. 


602 


840a. To order amendments —Judge trying causes 
in short cause list.]—Although Ht ae be a 
condition precedent to the master’s power 
to order a cause to be tried in the short 
cause list, that the claim specially indorsed 
on the writ should be for a liquidated demand, 
yet when once he has made the order giving 
eave to defend, & has ordered the cause to 
be put in the short cause list, there is no 
restriction whatever on the powers of the 
judge to order such an amendment as he is 
authorised to make under the rules of ct. 
The judge trying causes in the short cause 
list has the full powers of amendment that 
are given to him by the rules of ct. as though 
he were hearing the cause in the ordinary list. 
—THOMAS v, ALUERTON, Lirp., (1928] 1 K. B. 
638; 97 L. J. K. B. 259; 138 L. T. 315, C. A. 


865. Add. Annotations :—Refd. Capron v. Capron, 
f1927] P. 243. Mentd. Burrowes v. Burrowes 
(1929), 141 L. T. 201. 

902. Add. Annotation :—Folld. Re Carroll (1930), 
47 T. L. R. 20. 

908a. ——-- -—.| The C(t. of Appeal has no 
original jurisdiction in habeas corpus, & where 
an appeal is brought from a refusal of a 
Div. Ct. to give leave to issue a writ of 
habeas corpus the fact that the matter of the 
appeal is habeas corpus will not prevent the 
C't. of Appeal from making an order requiring 
security for the costs of the appeal to be 


913. 


915. 


919. 


944. 
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given if applt. is an impecunious person.— 
Re Carroie (1930), 47 T. L. R. 20; 74 
Sol. Jo. 770, O. A. 


Add. Annotation :—Mentd. Performing Right 

ee v. London Theatre of Varieties, [1924] 
Gedy 

Add, Annotation: Apld. Smith +. Tsakyris 

(1929), 167 LL. 'T. Jo. 98. 


Add. Citation :—sub nom. R. v. ILLINGWORTH, 
32 W. RR. 451. 

After this case add ‘ Sec, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 


Add. Annotations : —Refd. Davey v. Robinson, 
{[1923] | K. B. 5683 Shrager v. Dighton, 
{A92tj 1 KK. B. 2741. Mentd. ilunter v. Stéd- 
tische Hochsectischorer GeseUschaft, (1025] 
2K. BK. 4903; Pringle v. Wales, (1925] 1 K. B. 
573; Smith vv. Msakyrin (1929), 167 b. PR. do. 
92. 


Srecr. 5.—OFFICERS AND CENTRAL OFFICE 


(Vol. XVI., p. 189). 
Add the following case :— 


949a. Officer Right to institute suit — Personal 


interest.} It is against public policy to 
allow an officer of the ct. to institute suits, in 
the conduct. of which he may have a direct 
personal  interest.— TIOSANNA  ARATHOON 
KERAKOOSE v. Sexut (1844), 3 Moo. Ind. 
App. 328; 4 Moo. P. 0. 0.459; 18 H.R. 623. 


Part XVI.—Consular Courts. 


951. Add. Annotations :—Mentd. Nadan v. h., 
ie “? C. 482; Knowles v. R., 
~ C. 366. 


954. Add. Annotations :—Refd. Rudd v. Rudd, 
[1924] P. 72; Bartlett v. Bartlett, [1925] 
A.C, 377. Mentd. Zt?e Annesley, Davidson v. 
Annesley, [1926] Ch. 692; Re Ross, Ross v. 
Waterfield (1929), 46 T.1.. R. 61; Re Askew, 
Marjortbanks «. Askew, [1930] 2 Ch. 259, 


To make declaration as to validity 
of divorce—Granted on grounds not authorised 
by English law.|—Resp. & his wife, applt, 
who were British subjects of the Jewish 
religion & resident in Egypt, were divorced 
by the Grand Rabbinat at Alexandria in 
accordance with the Jewish religion, but upon 
grounds which would not have supported a 
decree for divorce according to English law. 
Applt. brought an action against resp. in the 
Supreme Ct. for Egypt for a declaration that 
the divorce was effectual to dissolve the 
marriage. The Order in Council of 1910, by 
which civil jurisidiction over British subjects 
was conferred, provided by art. 90 that “in all 
matters relating to marriage, inheritance, or 
other questions involving religious law or 
custom the ct. shall, in the case of persons 
belonging to non-Christian communities, 
recognise & apply the religious law or custom 
of the persons concerned.’’ Art. 103 con- 


956a. 








ferred “all such jurisdiction in matrmmonial 
causes, except the jurisdiction relative to 
dissolution or nullity or jactitation of mar- 
tiage, as for the time being belongs to the 
Iligh Ct. in England ” :— Held: applt. was 
entitled to the declaratory decree which she 
svught.——SASSON v. SASSON, [1924] A. C. 1007 ; 
041. 3.P.C.183 182 L. T. 163, P. C. 


{nnolaton: Retd. Bartlett v. Bartlett, [1026] A. OC. 377, 


956b. 


——— To try action for damages for 
brcach of contract—Breach in England.|— 
By the Ottoman Order, 1910, the jurisdiction 
of the Supreme Ct. thereby established 
extends, as regards Egypt, to, so far as 
material: ‘ (i) British subjects, as herein 
defined, within the limits of this Order. 
(ii) The property & all personal & proprietary 
rights & liabilities within the said limits of 
British subjects, whether the said subjects 
are within the said limits or not.”” Rules of 
ct. made under the order contain a provision 
for substituted service, but none for scrvice 
out of the jurisdiction. Applt., a British 
subject resident in Ingland, contracted in 
Kngland to buy from resp., who Was rest 
dent in Egypt, a concession granted by the 
Kgyptian Govt. in connection with utga- 
tion, & for the employment of resp. in 
Kigypt. Applt. repudiated the contracts by 
wu cable despatched from England. Resp. 





t ~ & trustees, ister an fungiand & from that of 2 
PART XI. SECT. 2, SUB-SECT. 6A. OVOF O20T*» Se ary me unty ct judge excreising Jurisdic tics 
sy. Local masters—J urisdition of.j-- he corti enced; nor bave they Juriz- {1s a local judge of the Supertor (fin 


‘ heations to a, those Provinces in which be Js appointed 
Local masters have no authority to ait diction to refer such a a : Sigh ot a ata al judye.— LORCH v, OLSOS (Suot) 


merits on applications to the summary inaster or local master in Saskatchewan | [1928])1 D. L365; (1927) 3W Whe 
jurisdiction of a judge of the K. B. is to be distinguished fromm that of a | 780.—CAN. 


603 


on the final hearing & adjudge the judge of the K. b 


Cases 956b—11286. 


issued a writ in the Supreme Ct. for Egypt 
claiming damages from applt. for breach of 
the contracts, & obtained an order for sub- 
stituted service in Egypt :—Held: the cable 
repudiating the contracts having been des- 
patched in England, the breach took place 
there, & the Supreme Ct. had no jurisdiction 
in the case.—MARTIN v. Srout, [1925] A. C. 
359; 941L. J. P. C. 71; 182 L. T. 673; 41 
T. L. R. 176, P. C. 


969a. Transfer of jurisdiction—Effect of 
Treaty of Peace (Turkey) Act, 1924 (c. 7).j— 
Petitioner, the wife of a British subject 
domiciled in Turkey, obtained in His Britannic 





ENGLISH AND EMPIRE Digest SUPPLEMENT. 


Majesty’s Supreme Ct. for the Dominions of 


the Sublime Porte (Matrimonial Jurisdiction) 


a decree nisi for a divorce on the ground of her 
husband’s adultery. In consequence of the 
ratification of the Treaty of Lausanne the 
above ct. ceased to exist before the decree was 
made absolute :—Held: by virtue of the 
combined effect of the above Act, art. 16 of 
the Convention between Turkey & Great 
Britain of the same date as the Treaty, & art. 
2 of the Treaty of Peace (Turkey) Order, 
1924, the Divorce Division of the High Ct. 
had jurisdiction to make the decree absolute. 
—SEAGER v. SEAGER, [1925] P.105; 94L. 0. P. 
66; 1383 L. T. 319; 69 Sol. Jo 724. 


Part XVII.——Forest Courts. 


974a. Court books -Duty of clerk to produce for inspection.]—A.-G. v. BROWN (1844), 2 L. T. O.S. 
4; 8J.P. 71). 


Part XX1.——Palatine Courts. 


1014a. —— —--—- ——.]—-DykE v. ST#PHENS (1885), 29 Sol. Jo. 682. 


Part XXII!.— Borough and Local Courts of Record. 


1019. Add Annotation :— Mentd. Debenhams v. 
Perkins (1925), 188 L. 'T. 252. 

1024a. S LP. PENDRED v. CHAMBERS (1591), Cro. 
Hliz. 256; 78 KW. R. 612. 

Annotation :— Refd. Goodpon tv. Duffield (1612), Cro Jac 313 


1058. To the reference before this case add 
** s Liverpool Corporation Act, 1921 (c.]xxiv), 
gs. 224-263.” 


Part XXV.——Judicial Commissioners. 


1126. Add. Annofation :— Refd. Salisbury & Fordingbndge District Drainage Board v. Southern 
Tanning Co. (1920). Ltd., [1927] 2 K. B. 500. 


Vol. XVI.—Cases 46a—361. 


CROWN PRACTICE. 


Part |.——Proceedings on the Revenue Side of the King’s 
Bench Division. 


46a. Bail to answer & pay penalties—Liability of 


sureties.|—-Where a person is procceded 
against in the High Ct. by writ of capias, 
under Customs Consolidation Act, 1876 
(c. 36), s. 247, for the recovery of penalties 
for offences against the Customs Acts he 
shall be bound to answer & pay all the 
penalties sued for with two or more sureties 
who shail be jointly & severally sufficient 
for the amount of the bail indorsed on the 
ee oe ATTHIELD (1924), 93 L. J. K. B. 
1064. 


166. Add. Annotation :—Refd. Food Controller v. 
Cork (1923), 180 L. 'T. 1. 
240a. Bills of exchange—Transmitted from 





abroad by foreign agents.}—-h. v. Jlvnrer 
(1817), 4 Price, 258; 1146 BK. R. 457. 


246a. Rights of landlord —Not entitled to payment 


319. 


from sheriff of rent due before writ.}-—lt. r. 
De CAuUX (1815), 2 Price, 17; 1416 KH, R. 7. 


246b. 


248a,— - 





Subsequent arrears of rent—Goods kept 
locked up by sheriff for long tlme.J}—The ct. 
refused to interfere, so far as to order the 
effects to be sold, & the rent in arrear to be 
paid out of the produce. -R. v. Una, (1818), 
6 Price, 195 146 Kh. RR. 729. 

~ — |] —R.v. Binaiuam (1831), 2 Cr & J. 
13805 27Tyr. 465 11.3. Mx. 62; 149 8. R255. 


298a. Secret profits received by agent of Crown.] — 


An Knglish information will lie against a 
servant employed by the Crown in making 
contidential inquiries, in) respect to secret 
profits alleged to have been made in the course 
of hisemployment. -A.-G. vo. GopDARD (1929), 
98 1. JI. KR. OB. 71833 45 TT. Le RR. 600; 73 
Sol. Jo. STA. 


308. .tdd. Lnnotution :- -Apld. Chowood v. Lyall, 


(1929) 2 Ch. 106. 


313. Add. Annotation : —Refd. Re Kent Coal Con- 


cessions, Burn vw. The Co., [1923] W. N. 328. 


Part Il—-Petition of Right. 


Add. Annolution : —Refd. Constantinesco v. BR. 
(1927), 11 Tax Cas. 730. 


320. Add. Annotation :—Refd. Badman v. R.. 
{1924} 1 Ws. B. 64. 
322. Add. Annotation :—Refd. Rowland v. Air 


323. 


323a. Claim against Dominion.]—-A 


Council (1923), 39 T. L. R. 228. 


Add. Annotation :—Refd. Jie Mason, [1928] | 333. 


Oh. 385. 

petition 
right cannot be brought in the Ligh Ct. of 
Justice of England which has for its object 
a judgment against the Crown, which is to 
be satisfied out of the Exchequer of a 
Dominion.—-A.-G. v. GREAT SOUTHERN & 


| 


of | 


351. Add. 


Westekn Ry, Co. of IRELAND, [1085] A. CO. 
7643; 911. 0. KR. BL 77235) 633 1. 1. 568 5 41 
Tod. R. 5765 69 Sol. Jo. 744, We fas revag. 
S.C. sb nom. Great Southern & Western 
Ry. Co. of Ireland vu. K., [1net)] 2 K. B. 450, 
(', A, 


widd. Annotation : Refd. A.-G. for Ontario v. 
McLean Gold Mines Co, (1926), 95 I. J.P. CG. 
YLT. 

Add, Citation: 16 Asp. M. lL. 0. 574. 


Add. Annolalion: Refd. Brocklebank v. R., 
[1v25]) 1 K. . 52. 


Annotation: Distd. wA.-G for Straits 


PART I. SECT. is SUB-SECT. 4. — 


sa. Power of court to gire relief to 
debdtor.|\—R. v. BONTER (1843), 6 O. S. 
551.—CAN. 


PART I. SECT. 1, SUB-SECT. 4. —C. (a). 


sb. General issue nleaded—Suhsequent 
proof of Crown's title to_rerersion- 
Withdrawal of plea-- Costs,|—ln anu 
information of intrusion, the rule to 
plead was sersed on Nov. 21, 1832. 
Deft. from time to time obtained 
further time to plead, & on Apr. 15, 
1833, pleaded the generalissue. Notice 
of trial was served for the sittings after 
Michaelmaa term, 1837; & the trial 
was postponed at the Instance of deft. 
On Jan. 23, 1838, deft. discovered 
eertaus ducuments, showing, a5 he 
alleged, that the reversion was vested 
in the Crown. ‘The ct. allowed him 
to withdraw the plea of the goneral 
issue, & plead his title specially, upon 
payment of all costs incurred by the 
Crown, consequent on the plea of the 
general issue.—A.-G. vt. LANGFORD 
(LORD) (1838), 2 Jo. Ex. Ir. 619.—IR. 


| 


PART I. SECT. 1, SUB-SECT. 4. 
85ii. - —_— o}- Rot. WATION 
(1828), N. B. Dig. 1417. CAN, 


PART I. SECT. 2, SUB-SECT. 1. 

sd. Effect of writ--- On accrual of 
prerogative rights.J~-Prerogative mrhts 
which might accrue to the Crown by 
virtue of a writ of extent are dependent 
upon the issuc of the writ itself. As 
it was too late to issue the writ: ~ 
Held: there was no direct lability to 
the Crown by the insolvent ca. Fe 
EXCRISION ELECTRIC Damy M ACHIN= 
ERY, LTp., [1923] 3 D. L. Re 1176; 
620. L. R. 225; 2C.B R.599.- CAN. 


PART I]. SECT. 1. 


317 i. Purposes.}—Upou petition of 
right there ig no power in the ct. to 
colopel the Crown to make o grant of 
land.— KRrEWATIN POWLE ©9., LTb. 
t. KEEWCTIN FLOUR MILLS (2, Lrp., 
KEEWALN PowER Co., Lib ov. LAKL 
OF THE Woops MILLIng €0., LTD., 
(1926) 4 D. L. R. S31; 569 0. L. RB. 
406.—CAN. 

s 
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C. (d). | 


PART If. SECT. 2, SUB-SECT. 1. 


oi. — -— Propaty in poss asion of 
third party. |j--~AweG. bow ONTARIO v. 
MCLEAN GOLD MINEH, Li. (1927, A. 
1853 951.5. P.C. 217: 136 L. T2191, 
P.C. CAN. 


PART II. SECT. 2, SUB-SECT. 3. A. 


$4611. — -]) MAtansniLna R, 
(1925) kxeh. C. RR. 135.- CAN. 


346 fii. -— -- Je Rov CANADA STLAM- 
sep Lanes, Lip, (bo27] bot te. it 
O91; [1987] —.C. Rona CAN, 

346 _—siv. ] Kivary we R, 
(1882), 1 Exch. C. Ii. G38. CAN, 

sf. Lee frend, of part of price of mineral 


rights in land urder sen. j-—KeTCHNEN v. 
R (B.C. (L927) 3 W. W. RR. 152. 


| CAN 


PART II. SECT. 2, SUB-SECT. 3. C. 


451 = viii. ——.J—- Kinpvun vr 
h., (1026) Exeh. GC. bt. CAN, 





Cases 361—874b. 


Pat v. Pang Ah Yew, [1925] A. C. 


852. Add. Annotations:- As to (1) Distd. A.-G. 

for Straits Settlements v. Pang Ah Yev 
Refd. Jamieson v. Downie. 
{1923} A. C. 691; Badman v. R., [1924] 1 


[1925] A. C. 556. 
K. B. 64, 


853a. ——~- Compensation for injury to property in 
Ireland.]—No claim for compensation for 
injuries done to provety in Ireland is 

the Crown in an English 


maintainable agains 
ct. — PRICE v. R. (1925), 42 T. L. R. 179. 


855. After this case add ‘* 





ante.”’ 


356. Add. Annotation :—Folld. A.-G. for Straits 
Settlements v. Pang Ah Yew, [1925] A. C. 
5565. 








356a. 


A.-G. FOR STRAITS SETTLEMENT: wv. 


133 L. T. 106, P. C. 


360 
Irish Free State, [1927] A. 
Nixon v. A.-G. (1929), 46 Ty 


Compensation, [1929] A. C. 242. 


361. Add. Annotations :—Distd. Wigg v. A.-G. for 

Irish Free State, [1927] A. ©. 674. Apld. 
Consd. 
ite Transferred Civil Servants (Ireland) Com- 


Nixon v. A.-G. (1929), 46 T. L. 2. 31. 


pensation, [1929] A. C. 242. 
After this case add :— 





pp. 307, 308, Nos. 836-841. 


368a. Bona vacantia—Recovery by next of kin.}—— 


Ite Mason, No. 374b, post. 
368. 
[1925] 1 K. B. 271. 


American Steam Navigation Co. v. 
curator-General (1925), 42 T. L. R. 81. 


369. Add. Annotations :——Folld. Civ dian War Claim- 
ants Assoen. * R. (19380), 46 T. L. R. 581. 
Refd. Buerger v. New York Life Assce. 


(1927), 96 L. J. K. B. 930. 


370. Add. Annotations :— Folld. 


102. 


Effect of In™ 
demnity Act, 1920 (c. 48).]—See CoNSsTITU- 
TIONAL LAW, Nos. 499a, 526a~-526c, 534a, 


-}—Under Crown Suits Ordinance 
No. 22 of the Straits Settlements a petition 
of right can be maintained tu recover damages 
arising from a collector of land revenue 
selling land under Ordinance No. 35 for 
arrears of revenue without first serving a 
written notice of demand as required by s. 4. 
The coliector in selling is an agent of the 
Crown although he acts under statutory 
authority, & the fact that he has carried out 
his duties in an unauthorised manner does 
not prevent the Crown from being liable.— 
PANG 
All Yuw, [1925] A.C. 555; 94L.J3.P.C. 150 ; 


Add. Annotations :—Distd. Wigg v. A.-G. for 
C. 674. Apld. 
L. RR. 31. 
Consd. Re Transferred Civil Servants (Ireland) 


.J—See, further, REVENUE, Vol. XX XIX., 


Add. Annotations :—Consd. Commercial & 
Estates Co. of Egypt v. Board of Trade, 
Refd. heat foe 
ra- 


Civilian War 
Claimants Assocn. v. BR. (1980), 47 'T. L. R. 
Refd. Re Mason, [1929] 1 Ch. 1. Mentd. 


370a. 


EnauisH AND Emprre Dicest SUPPLEMENT. 


Cayzer, Irvine v. Board of Trade (1925), 95 
le 6 Fe K. B. 134 ; Wigg Vv. A.-G. of Trish 
Free State (1927), 96 L. J. P. ©. 88. 


-/-A co., whose members were 
British civilians who had suffered loss or 
damage by warlike operations during the 
War, presented a petition of right claiming 
on their behalf payment of compensation 
out of the money paid or payable as repara- 
tions by Germany under the Treaty of 
Versailles. The suppliants contended that 
the Crown was the agent or trustee of the 
claimants :—Jfeld : on demurrer, the Crown 
could not be agent or trustee for individual 
subjects in any matter connected with the 
treaty-inaking Power, & the petition of right 
disclosed no claim in law against the Crown, 
& therefore the demurrer must be allowed.— 
CIVILIAN WAR CLAIMANTS ASSOCN., LID. 
v. R. (1930), 47 T. L. R. 102, C. A, 


oe ee 





871. After this case add ‘‘Compensation for use 


872. 


374. 


37448 


of invention by Crown.] — See PATENTs, 
No. 16738a, post.”’ 


Add. Annotations :—Refd. Brown v. Dagen- 
ham JV. C., (1929] 1 K. B. 737. Mentd. 
Nixon v. A.-G., [1930] 1 Ch. 566. 

Add. Annotation :—Apld. Badman v. 
[1924] 1K. B. 64. 


. ——— —— When allowed. |— Under Petitions 

of Right Act, 1860 (c. 34), s. 7, the ct. has 
jurisdiction to allow a petition of right to be 
amended, provided the amendment does not 
involve a substantial alteration in the cause 
of action, so that the allowance of it without 
a fresh fiat would operate in derogation of the 
prerogative of the Crown. The test whether 
w particular amendment ought to be allowed 
is this: if the petition had originally been 
presented in the form in which it stands after 
amendment, is there a reasonable probability 
that the fiat would not have been refused ?— 
BapDMAN BROTHERS v. R., [1924] 1 K. B. 64; 
93 L. J. K. B. 182; 180 L. T. 264; 68 Sol. 
Jo. 166, OC. A. 


R., 


874b. —-— Service of copy on person in possession 


of property claimed—Petitions of Right Act, 
1860 (c. 34), s. 5.]}—A lunatic, at the date of 
her death in 1798, was entitled to certain 
funds in Court representing the residuary 
estate of her father. In 1794 the master had 
reported that the lunatic had no heir-at-law 
or next of kin. In 1798 & 1801 the Crown 
made ex gratia grants of these funds to certain 
persons & obtained an indemnity in respect 
of these grants. In 1926 a petition was 
presented by persons claiming to be the next 
of kin of the lunatic for the payment to them 
of the whole of her personal estate. The 
parties agreed to confine themselves, for the 
present, to seeking a determination of the 
following questions : (a) whether the petition 
was maintainable on the assumption that no 
part of the funds in question ever came into 
the hands of or was dealt with by his present 


PART II. SECT. 3. 


Si4a i. May be amended by 
court When allowed.J—Where a sup- 
pliant sicks to substitute or add a 
substantially new cause of action, the 
amendment should pot be allowed in 
the absence of the lLieutenant- 
Governor's tlat or the consent of the 
A.G.; but if the substance of the 
case is not changed, the ct. can help 
the suppliant by amendment. — 
NORTHERN CONSTRUCIION ('o, v. BR, 





{1923] 3 D. L. R. 1069; 2 W. W. R. 


759.—CAN. 


3874a ii. ——- ——- ——-.}— Even if 
the ct. has power m some cases to 
anend a petition without the consent 
of the Crown, that power must be 
limited to minor matters, & cannot go 
the length of allowing a supplant to 
change the character cf Tie claim 
against the Crown, either by addmg 
to it or withdrawing part of 1t or by 
adding parties as co-dofts. with the 
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Crown.—FLEXLUME SIGN Co. v. Macey 
Sian Co., (1923) 1 D. L. R. 1185; 61 
O. L. ht. §95.—CAN. 

374a iii. ——— }—A peti- 
tion cannot be amended, unless one 
month’s notice of the substance of the 
petition is given to a law officer.— 
OFFICIAL ASSIGNEE v. R., [1922] 
N, Z. L. R. 265.—N.Z. 

374a iv. —— ——  -————. + Firz- 
ae v. R. (1925), 57 O. L. HK. 178.— 





— 
° 


375. 


441, 


464, 
469. 





$80 fii. 
expropriated certain lands, & in the 
plan & description d 
registry office, nymed 
of a part. 


Majesty or his nominees or grantees or was 
carried to the Consolidated Fund ; (6) whether 
the petition was barred by any Statuto of 
Limitations ; (¢c) whether in view of Petitions 
of Right Act, 1860 (c. 34), s. 5, the suppliants 
could proceed without serving the petition 
upon the successors in title of the persons 
to whom the ex gratia grants had been made: 
—Held: Petitions of Hight Act, 1860 (c. 34), 
s. 5, did not apply to the case. —Re Mason, 
{1928] 1 Ch. 385; 97 L. J. Ch. 321; 139 
L. T. 477; 44 T. L. R. 225; on appeal, 
(1929] 1 Ch. 1,C. A. 


Add. Annotations :—Refd. Buerger v. New 


Vol. 


381. 


388. 


XVI.—Crown Practice. Cases 374b—470. 


York Life Assce. (1927), 06 L. J. K. B. 930. 
Mentd. Civilian War Claimants Agsven. ec. I.’ 
(1930), 16 T. 1. R. 5st, 


Add. Annotations :—~As to (1) Refd. Jamieson 
v. Downie, [1923] A. C. 691. As to (8) Apprvd. 
Badman v. R., [1924] 1 K. B. 64. 


Add. Annolations :-—As to (1) Consd. Re 
Mason, [1920] 1 Oh. 1. Refd. Cayzer, Irvine 
v. Board of Trade (1925), 05 L. J. K. B. 134. 
Generally, Mentd. Wigg v. A.-(. of Trish Free 
State (1927), 06 T. J. PLC. 88; Civilian 
War Claimants  Assoen. rR. (1080), 47 
Re tae TOR Ce Xs 


Part I11_—Scire Facias. 


Add. Annotations :—Mentd. British Thomson- : 


Houston Co. v. Sterling Accessories, Same v. 
Crowther & Osborn, [1924] 2 Ch. 33; Parker 
& Cooper v. Reading, {1926] Ch. 975; Thomas 
v. Evans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1926), 42 T. L. KR. 


449, 


aaa Howson v. Buxton (1928), 97 I. J. K. B. 


Add. Annotation :—Consd. Re Letters Patent 
Ne: 139,207, Re Carbonit Akt., [1924] 2 Ch. 


Part V.—Habeas Corpus. 


470. Add. Citations :---[1923] 2 K. B. 361; 92 


Add. Annotation :—Refd. Secretary of State 
for Home Affairs v. O’Brien, [1923] A. C. 608. 


Add. Annotations :—As to (1) Distd. Secretary 
of State for Home Affairs 7. O’Brien, [1923] 
A. C. 603. As to (4) Refd. R. v. Maidstone 
Prison, Ez p. Maguire, [1925] 2 K. LB. 265. 


eee ee ee ee ~— eee 





—-~.)}—The Crown 


—_—— 


as the owner 
M., then, having obtained 


Negligene charged against officers d- 
servants of Crown.) 
proof is upon the suppliant, who must 
phow that there was negligence, & the 
Inaxhu res upsa loquiur cannot 


The burden of 


L, J. K. B. 707; 129 1. T. 419; 87 J. PB. 
1686; 21 L. G. RR. 419; 27 Cox, C. C. 483; 
sub nom. O'BRIEN v. SECRETARY OF STATE 
FOR Homer AFPratrs, 87 Sol. Jo. 653; on 
appeal, sub nom. SUCKETARY OF STATH FOR 


of New Brunawich, & was committed to 
gaolin York County, N.B. Heappliied 
to w judge of this ct. for a writ of 
habeas corpus, alloging that, ou & prior 


be { to Dec. 10, 1917, Canada Temperance 


a fiat from the Crown, tiled a petition 
of right in this ct. claiming the value 
of the Jand expropriated. M. later 
discovered that bis wife & not himself 
was the owuer of the land expropriated 
& a motion was made for lea vo to amenc 
the petition of right td substituting 
the wife’s name for that of M. as 
supplant :—JZ/eld: as no action cun 
be taken against tbe Crown without 
first obtaining its flat which gives the 
ct. jurisdiction, such an amendment 
could not be allowed & the motion 
was, under the circumatances, dismissed 
without. costs.—-MoRENOY v. R., [1927] 
Exch. Cc. R. 238,.—CAN. 
i. -—— Defence—When particulars 
ordered, }—O'BRIEN & DOHENY v. Ht., 
ak. Clauin against individual as 
well as Crown—Necessity for separate 
action against individual—Action & 
elition of righ. tried together.}— 
NoRTHERN CONSTRUCTION Co. v. R., 
(1923) 3D. L. R, 1069; 2 W. W. R. 
759.—CAN. 

893 1. Discovery— Supplrant’s right 
as against Crown.}—In proceedings by 
petition of right against the Crown, an 
order will not be made for the exainina- 
tion by petitioner of an ofticor of the 
Crown for discovery before trial.— 
CROMBIE v. R., (1923} 2 D. L. R. 542; 
52 0. L. hk. 72.—CAN. 

393 fi. ——- ——. A Sup pHant pro- 
ceeding by way of petition under 
Part IT. of Crown Suits Act, 1908, is 
not entitled to an order fur discovery 
of documents against the Crown.— 
RAYNER v. R., [1929] N. Z. L. R. 805, 


a 
ea ie 


394 1, Evidence—Burden of proof— 


pe in the 
{ 
| 


invoked to relieve hitn of the onus in 
such actions under Hxeh. Ot. Act, 
1906, 8. 20.—MONIREAL 'TRANHPOR- 
TATION Co. wv. KR., (1024) 4 DL. RR. 
$08,—CAN. 


PART III. SECT. 1. 

sl. Whether writ will issue againal 
heir—After return of nulla bona by 
ad ministratlor.}-——A_ set. fa. will not issne 
against an heir under 5 Geo, 2, although 
an execution inay have issued agulnat 
the goods & chattels in the hauds of the 
administrator & been returned nulla 
boni.--PATERSON vw Mckay (1823), 
Tay. 43.—CAN. 


PART V. SECT. 1, SUB-SECT. 1. 

sm. Civil proceeding -Appeal to 
Court of King's Bench.}--Thoe writ of 
habeas corpus is a civil proceeding what- 
ever may be ihe cause of detention, 
whether a crisninal or supposed criminal 
or civil matter or any other illegal 
dctention. A judgment, maintaining 
a writ of habeas corpus is a judgment 
in a civil case, & is susceptible of appenl 
to the Ct. of K. B.—Xr mn. Kona, fe p. 
You, Hx p. CuHarrroux, [1929] 1 
D. L. R. 223; 50 Can. Crim. Cus. 213 ; 
Q. R. 44 K. B. 476.—CAN. 


en. ——.}—£z p. Fowa, ky p. You, 
Re p. Crartiroux, [1929] 1 I. L. RR. 
223; 50 Can. Crim. Cas. 215, 44£ Que. 
K. B. 476.—CAN, 


PART V. SECT. 1, SUB-SECT. 2. A. 

oi. Commitment not an 
any criminal case under any Art of 
Parliament of Canada.)—-Petitione: was 
convicted, in July & October, 1924, on 
charges under Intoxicating Liquor At 
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A A  E  , 


Act. was in force in sald county, that, 
on that date, an Order in Counell, 
passed! pursuant to Statutes of Canada, 
1917, c. 30, became offective, suspend- 
Ing the operation of the Canada Temper- 
ance Act fo safd county; that, at tho 
timo of the passing of said Order iu 
Council, there was in force the New 
Branswickh Intosieating Liquor Act 
1916, referred to in said Order in Council 
as belng aa restrictive as the Canada 
Temperance Act; that, in 1027, New 
Brunswick Intoxicating Liquor Act, 
1927, c. 3, cameo into force, which 
repouled the 1916 Act, & was less 
restrictive than Canada 'Tempcrance 
Act; & be contended that, as a result, 
the said suspension of the operation 
of Canada Temperance Act auto- 
matically ceased, & that Act came 
into force in said county, & that the 
offences for which he was convicted & 
comoudtted to gaol were offences 
against that Act & not against the 
Provinelal Act: Held? wu judge of 
thin cf. had no jurisdiction to Issue 
the writ applied for, as the commit- 
ment was not “in any criming’ case 
under uny Act of Parliament of 
Canada ” within Supreme Court Act, 
8. 57,.—DONERTY v. HaAwrHonn, | 1929) 
1D. GL. 8.13863 50 Can. Cron, Cas, 209 ; 
(1928) 8. C. lt. 559. N. 

80. light to apply to different fudgea 
sucersgively —fuatrdtiun —proceedinga.) 
—The common law right to make 
successive applications to different 
judges for a writ of Aabeaa corpus still 
exists with respect to extradition pru- 
cecdings. -FRe O'CONNOR, [1928] 1 
D. L. R. 6883 [1988] 1 W. Ww. R65. 
49 Cau. Crim. Caa, 151; 39 HK. OG. KR. 
271.— CAN. 


Cases 470—611. 


Home Arrarrs v. O'BRIEN, [1923] A. C. 


603, H. L. 
Add. Annotation: 
[1927] A. C 732. 





491. 


2K. B. 361. 
492. 


493. 
498. 


508. 
v. Pollak, [1927] A. C. 732. 
(1980), 47 T. In KR. 20. 


[1928] A. C. 450. 
530. 


553. Add. Annotation :—Refd. 


554. 


[1924] 1 K. B. 455. 


570. 
(1926), 135 L. T. 302. 


PART V. SECT. 1, SUB-SECT. 3.—A. 


501 iv. ————.}—REID v. DRAKE 
(1867), 4 P. R. 141.—CAN. 

501 v. —— Not granted where de- 
tention lawful-—Not available as means 
of appral.|J—A writ of habeas corpus 
will not issue where the accused is 
being held in custody in virtuc of a 
valid judgment of a ct. having juris- 
diction. Jt is not intended & cannot 
be used as a means of appoal. --- 
How.eEY v. PIRUZE (1927), Q. LK. 65 
S.C. 183.- - CAN. 

501 vi. --—— 
BOUcuER (Que.) 
Cas. 161.—-CAN. 


PART V. SECT. 1, SUB-SECT. 3. 
B. (a). 

512 v. ——-— — — Vosts nol stated.) - 
Kir yp. JIKNDERSON, Ke p. BRODER, 
Ke yp. STUWART, Jc fr Jon Go Grr 
(Can.), (1930) 1 D. L. dk. 4203 52 Can. 
Crim. Cas. 95.—-CAN. 

sp. Detention after purging con- 
tempt.) Re SINGER (Ont.) (1929), 52 
Can. Crim. Cas, 243.--CAN. 


PART V. SECT. 1, SUB-SECT. 3.— 
B. (b) 


———  —--,} Mz 


-} D. 
(1928), 50 Can. Crim. 


5238 i. Where warrant priund facie 
valid. |—-It. vu. WONG YUEN (1925), 44 
Can. Crim. Cas. 338.—-CAN. 


PART V. sea ve ‘emits 3.— 
° @ e 

aq. Commissioner under Condines 
Investigation <Act.}-~-The jurisdiction 
of a judge of the Supreme Ct. of 
Canada, under Supreine Ct. Act, 1927, 
8. 57, to issue a writ of habeas corpus, 
held not to extend to the case of a 
commitment by a comr. appointed 
under Combines Investigation Act, 
1927, for contempt of an order made by 
the comr. under sect. 22 thereof.—Re 
SINGER, [1929] 4 D. R878; S.C. Rh. 
614; 52 Can. Crim. Cas. 1.- CAN. 


PART V. ant 1, SUB-SECT. 3.- - 


sr. Applicant at liberty on bail— 
Writ refused. |—VERRAULT tv. LACHANCE 
(Que.), (1929) 2 D. L. R. 900.—-CAN. 

st. - —— ~-- -.]—Jte ISBELL (Can.), 
(1930] 1 D. L. RR. 393; 52 Can. Crim. 
Cas. 170. -CAN. 


Refd. Campbell v. Pollak, 


Add. Annotation :---Mentd. R. v. Secretary of 
State for Ilome Affairs, Ez p. O’Brien, [1923] 


Add. Annotation :—Refd. Secretary of State 
for Home Affairs v. O’ Brien, [1923] A. C. 608. 
Add. Annotation :- -As to (1) Consd. Sobhuza 
TY. v. Miller, [1926] A. C. 518. 

Add. Annotation :—Refd. R. v. Home Secre- 
tary, Ex p. Bressler (1924), 131 L. T. 386. 
Add. Annotations :~-As to (1) Apid. Campbell 
Refd. /?e Carroll 
Generally, Refd. 
Eshugbayi Mleko v. Nigeria Government, 


dd. Annotation :—Mentd. Bundy v. Motor Cab 
Owner Drivers Assocn. (1930), 143 1. T. 334. 
R. wv. 
Prison, La p. Shure, [1926] 1 K. B. 127. 

Add. Annotations :—Consd. R.. v. Brixton 
Prison, Ex p. Shure, [1926] 1 K. B. 127. 
Refd. R. v. Brixton Prison, Hz p. Perry, 


Add. Annotation :—Mentd. Kiverett v. Ryder 
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Form of summons.]—A 


ENGLISH AND EmpPrIire Digest SUPPLEMENT. 


summons 


taken out during the long vacation with a 


view to obtaining a writ of habeas corpus to 
bring the body of appct. before the High Ct. 
should require the parties concerned to show 
cause, not why the writ should not issue, but 
why an order nisi for the writ should not 
issue, jnasmuch as the former procedure does 
not, whereas the latter does, disclose the 
grounds upon which the application is made. 
—RH. v. BRIXTON PRISON (GOVERNOR), Ea p. 


SnureE, [1926] 1 K. B. 127; 95 L. J. K. B. 


361 ; 


601 ° 


134 L. T. 317; 
[1926] B. & C.R.1, D.C. 


Citations :—For 
SECRETARY, Ha p. O’Brien, 39 T. L. R. 487, 
C. A. ; sub nom. HOME SECRETARY v. O’BRIEN, 
Times, May 15, H. L.,”’ read * sub nom. R. v. 


28 Cox, C. C. 126; 


“sub nom. R. v. Home 


SECRETARY OF STraTe FOR HoME AFFAIRS, 


Brixton 


611. 


Ee p. O'BRIEN, [1923] 2 K. B. 361, C. A.: 
sub nom. SECRETARY OF STATE FOR HOME 
AFFAIRS v. O'BRIEN, [1923] A. C. 603, LI. L.”’ 


Add. Annotation :—Refd. Campbell v. Pollak, 
[1927] A. C. 7382. 


Add. Annolations :—Consd. Eshugbayi Eleko 


v. Nigeria Government, [1928] A. ©. 459. 


Refd. Secretary of State for Home Affairs v. 


O’Brien, [1923] A. C. 603. 


PART V. SECT. 1, SUB-SECT. 3.— C. 


562 _siiv. —-—.]---Where an 
nferior ct. is acting within its juris- 
wiction, the superior ct. has no power, 
at common law, to assume the function 
of an appellate ct. & review its con- 
clusions by means of a writ of habeas 
oa rh oither with or without certwrari. 
—-He CHINESR IMMIGRATION AcT & 
LErE Chow YING (1928), 49 Can. Crim. 
Cas. 168; 39 B.C. R. 322.—CAN. 

554 i. On ground that 
decision against weight of evidence. }— 
Application by way of habeas corpus & 
certeorarz in aid to quash a conviction 
made bv a police nagistrate on a charge, 
under Exeiso Act, s. 181, of unlawful 
possession of spirits unlawfully manu- 
factured :—J7eld : assuming that tho 
evidence before the magistrate might 
be examined to determine its sufficiency, 
the magistrate having had some evi- 
dence before him on which to base his 
finding, the ct. was not justitied in 
interfering with the conclusion or 
inference drawn by him therefrom.— 
J. ov. SCHARF (Man.), [1928] 3 W. W. R. 
398.— CAN. 

564 = ii. ee Roo Hann 
(N.8.). [Ee2o) PD. TL. Ro 3495 50 Can, 
Crim. Cas. 3$19.- CAN. 

557 i. Acling without juris- 
action - Magistrate.J\— Er p. MOQAMET 
ALI (N. 8.) (1919), 32 Can. Crim. Cas. 
65.~—CAN. 

o. For “4 C. I. R. 101” read “1 
VV... i. 101.” 

ri, —— —— ——.} lh. r. Moore, 
{1924} 3 W. W. R. 923.—CAN. 

sv. Where proceedings s0 irregular as 
ta preclude fair trial.}—Accused dis- 
charged upon a writ of habeas corpus.— 
Rh. oe. CAMPBEIT (1924), 43 Can. Crim. 
Cas. 340.—CAN. 

sw. Nol decisions of court of record— 
County court judye’s criminal court.|— 
Ex p. MarTIN, [1937] 3 D. IL. R. 1134; 
48 Can. Crim. Cas. 23; 60 0. L. R. 
577.--CAN. 


PART V. SECT. 1, SUB-SECT. 3.— 
D. (c). 


sx. Person outside British India.}— 
The Bigh Ct. can issue a writ of habeas 
corpus for the production of a person 
outside British India, provided he is 
in the custody, or under tho control, of 
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a person within Its jurisdiction.— 
MAHOMEDALLI ALLABUX v. ISMAILJI 
ABDULALI & SARPAR SYEDNA 'TANTER 
SAIFUDDIN MULLAJI SAnNeB (1926), 
1. L. R. 50 Bom. 616.—IND. 


PART V. BET 1, SUB-SECT. 4.— 


sz. Z'o court in another province — 
Conviction undir Opium & Narcotic 
Drug Act, 1923—Not without good 
[1927] 1 W. W. R. 578; 47 Can. Crim. 
Cas. 255; 3813. C. R. 313.—CAN. 


PART V. mere 1, eee: 4.— 
0 . 


595 v. -J-- An application for 
habeas corpus must be supported by 
ap affidavit of prisoner, or an affidavit 
showing that his affidavit cannot bo 
obtained.—R. ». MURRELL, [1924] 2 
aay he G47; 40 Can. Crim. Cas. 298. 





695 vi. ——.]—Hh. rv. Lex (B. C.,), 
{1926) 3 W. W. It. 264.—CAN, 

599 ii a. -——R. v2. 
MURRELL, No. 595 v., ante.—CAN. 


699 iib. S. P. R. v. BANNIYI, [1926] 
1D. LD. R. 4243 45 Can. Crim. Cas. 
76: 58 TL. L. R. 165.—CAN, 


PART V. SECT. 1, SUB-SECT. 4.— 
A. (d). 











611 vi. —— -}--An appet. for 
a wnt of habeas corpus is not at liberty 
to go from judge to judge of the 
Supreme Ct. in his quest of release.— 
Re Loo LEN (No. 2), (1924) 1D. L. R. 
910; 1 W. W. RR. 735; 41 Can. Crim. 
Cas. 388 > 33 B. Cc. R. 213.—-CAN. 

611 vii. -}+—An appct. for 
a writ of habeas corpus whose discharge 
is refused by one judge, may make 
another application before another 
Judge, oven of the same ct., on the 
same or on different grounds, & so ou 
from judge to judge, each judge being 
uncontrolled by tho previous decisions. 
—K. ». GEE Dew (No. 1}, {1924} 3 D. 
L. R. 153; 2 W. W. R. 773; 42 Can. 
Crim. Cas. 188; 33 B. Cc. kh. 524.—CAN. 

611 viii. .J]—When an 
application for a writ of habeas corpus 
has been refused on its merita by a 
judge of the Ct. of K. B. in Manitoba, 
tho only ct. of original jurisdiction in 

















Vol. XVI.—Crown Practice. 


Cases 6138a—797a. 


6138a. May be made to successive judges.|—Each 666: Add. Annotation :—As to (8) Consd. Eshug- 
judge of the High Ct. established by Jud. bayi Eleko v. Nigeria Government, [1 928] 
Act, ie i: G8), has aoe to entertain A.C. 459. 
an application for a writ o eas corpus, in . -—-.1—SEc 1 
term time or in vacation, & is hound te hear i pears = priced) Ne Bat a vom 
& determine the application on its merits, pute : ; ; ; 
notwithstanding that some other judge has 742. .fdd. Annotation: —Generally, Mentd. Gough 
already refused a similar application; & this rv. Rees (1929), 142 TL. T. 424, 
principle applies in the case of the judges 750. Add. Annotation :—As to (2) Refd. Secretary 
of the Supreme Ct. of Nigeria.—EsnuGBavYi of State for Home Affairs v. O’Brien, [1923] 
ELEKO v. NIGERIA GOVERNMENT (ADMINIS- A. C. 603. 
TERING OFFICER), [1928] A. C. 459; 97 787. Add. Citation :—17 Jur. 1163. 
hee a rs we Beha T.5275 44 T. 1. R. 792, Add. Annotations :—As to (1) Consd. Eshug 
; ol, Jo. 452, P. C. bayi Eleko v. Nigeria Government, [1928] 
Annotation : - Consd. It Carroll (1930), 47 T. L. BR. 20. A.C. 459, .18 to (2) Refd. Campbell v. Pollak, 
656a. -——-.|—-RupDYARD’s CasE (1670), 2 Vent. {1927] A. C. 732. Generally, Refd. Ne Carroll 
22; 86 HE. R. 286. (1980), 47 T. 1a Re 20, 
Annotations :—-Refd. KR. v. Wilkes (1763), 2 Wils 151; 798. Add. Annotations :—Distd. Secretary of State 
Wood 5 Case (PCED) 3 Wils. 172; R. v. Dunn (1$10), 12 for Home Affairs v. O’Brion, [1923] A. C. 608. 
: ; Refd. (i. 7. G. (1928), 15 T. Ta R. 7; Re 
660a. —-—.]—Assuming that an order transferring Carroll (1980), 94 J. P. 245. Mentd. Green 
a convict jeontenced to pone pervade in enon [19209] P. 101 
orthern Ireland to an English prison was y : 1g eee : : 
not valid to justify the branulor etwean the 795. ae pa gee ied ee ne ae a3 aoa 
Irish & the English prisons, it is a sufficient Hecae + Py ada aN [ oP 2(), rs , 
answer by the governor of the English prison, e Carroll (1930), ei ee 
to whom a rule nisi for a writ of habeag 796. (dd. tnnotation: - Apld. Re Carroll (1930), 
corpus has heen directed, that appct. was i7'T. 1. Re 20. 
lawfully sentenced to a term of penal servi- 797a. —— ——— Person sentenced to penal servi- 
tude, which is still current, & that he detains tude.|— Where, on an application for a writ 
him under an order lawfully made by the of habeas corpus, a Div. Ct. has held that a 
Home Sceretary.—R. ». MAIpsTonn PRISON person sentenced to penal servitude by a ct. 
(GOVERNOR), Ha p. MAGUIRE, [1925] 2 K. B. in Northern Ireland Nie been lawfully trans- 
265; 94 L. J. K. B. 679; 183 L. T. 710; ferred to a convict prison in England to serve 
so J. Pp. 89; 41 T. L. R. 4586, D.C. 3 on his sentence, no appeal lies to tho Ct. of 
appeal, 95 I. J. K. B. 55, (. A. Appeal as the question of the legality of the 
Manitoba in questions of that hind, the | 726 vi. —- If, on an applt- | another Province Legality of arrest 


application cannot be renewed before 
any other singlo Judge.—Rh. v. lomMan- 
CHUK, [1924] 3 DPD. LL. Rk. 229; 2 
W. W RR. 351; 42 Can. Crim. Car. 
231; 34 Man. L. KR. 371.—CAN. 

611 1x. --— ——.J—The dismissal 
of a habeas rorpus application a1 
appheations 1b not a bar to the making 
of u new application for habcas corpus 
before the samo judec.— Re ov. Lacs, 
[1925] 2 W. W. R. 129, 48 Can Crim. 
Cas. 363. CAN, 


PART V. SECT. 1, SUB-SECT. 4. B. 

sb. Order nist —Notification of pruse- 
cutor & magistrate not mcessary | 
R. vw. Kuzyox, [1924] 1 Ww. i! 
872; 42 Can Crim. Cas. 144. CAN. 


PART V. SECT. 1, SUB-SECT, 4.—C. (c). 

641 i. General rule—-Origunal writ. |— 
There is notbing 1n King’s Bench Act 
or Rules which expressly or imphedly 
provides that a writ of habeas corpus 
in a civil proceeding can be properly 
served by the delivery of a copy.— 
BUSSELL v. STONER (Man.), [1928] 1 
W.W. 1.749. CAN. 


726° v1. 


’ 
. 


Can. oe oe CAN. 


1p. iL. R. 725, 
308.— CAN, 

sh. sr 
question. } 
1). L. ht, $493 


sc. 





-h. v1. Paar‘ (1923) 


cation to make absolute an order fot a 
writ of habeas corpus, bo Want or eveess 
of jutpdietion appears on the face of 
the documents ted ‘vith the return to 
the rule nis, affidavits are admissible 
to establish such want or oxvcass of 
jurisdiction, even although they may 
directly contradict facts stated im the 
doenments filed with such return 
co rm, (1926) N. ZL. 755) - 


} 
Yow bHirva (BB O© ), (P9297, 2 We WwW 
"1 1 Cun Chom. (as 


sa. S. 7°. Ite WILLMAN (N, 8.), [1927] 
46 Can. Crim. C 


Findings of fa t—Right to 
“lt. ». BILL (N 


107. 


PART V. SECT. 1, SUB-SECT. 4. E. 


sd. Duty of courl 
eciulence, records & 


To consider all 
proc ecings taken. 
41 Can. Crim. 


- &.), 
50 Can, Crim, Cas. 


not questioned. |— lee NEYTLETON (B. O.), 
f19z9p 2D. L. R692; 61 Can. Crim. 
Cas 13, 10 B.C. 1. 4133; (1928) $ 
W. W. QR. 735.—CAN. 

ge (p. 269) i —— Commitment for 
default of payment of fine— Fine partly 
paid.) -Ea p. Wuynor (N, 8.), fig284 
1D. L. R. 528; 49 Can. Orim. Cas. 
155.— CAN. 


g (p. 269) li. ~ - Unauthoriad order 
as to costs |- In making a conviction 
under Liquor Act, 192), 1N24- 25, ¢. 53, 
a justice of the peace has no authority 
to order that the costs be paid to him 
& such # provision in the conviction 
cunnot be treated as a nullity on an 
application for habeas corpus,— IR, v. 
ARIK, (1928) 1 W. W. It, 5885 50 
rie Crim Cas. $48; 22 Sask. L. Lt. 
47%, 


se. Jiucretion 
LLADLLY (N 8 
Car, 208.—CAN 


PART V. SECT. 1, SUB-SECT. 4.—H. 


q i. 1 -The Ct. of Appeal In 
Biitibb Columbia has vo juriadiction 


Tee 


CHIN 
It. 


Row, 


CAN. 


of court.|\—Ex p. 
anh mn. 


) (1926), 46 Can. Crit 


11929) 


PART V. SECT. 1, SUB-SECT. 4.— 





gi. — .] - Where a judge of 
the Ct. of Appeal grants a writ of 
habeas corpus, the Ct. of Appeal has 
the right to quasb the judge’s order 1f 
grauted ecrroneously.—R. v. Reman- 
CHOK, [1924] 3 . L. R. 229; 2 
W. » R. 3513; 42 Can. Crim. Cas, 
231; 34 Man. L. R. 371 —CAN, 


PART V. SECT. 1, SUB-SECT. 4.—~ 
D. (£) is. 


726 v. j— The ct. is en- 
titled, on a habeas corpus application, to 
receive affidavit evidence to show that 
the magistrate had no Jurisdiction or 
has exceeded his jurisdiction in con- 
victing appet.—R. »v. MONTEMURKO, 
[1924] 2 W. W. R. 250.—CAN, 


J.S. 








| 


To ravse technical pointe - 
T rtradition proceedings,J—Ssince the 
judge must look at the evidence to 
ascertain whether the conditions of the 
extradition treaty & statute have been 
fulfilled, it is not the duty of the habeas 


corpus judge to interfere with tho 
proceedings on merely = technical 
grounds.— ite O'CONNOR, [1928] 1 


PD. L RR. 5583 (1928) 1 W. W RR. 653 
49 Can. Crim. Cas. 151; 39 B.C. RR. 


271.- CAN. 


PART V. SECT. 1, SUB-SECT. 4 - G. 


788 i. Ite-arrest on same cuuse — 
Warrant wf commitment prematurely 
issued.) —Er mn. Davin (N. B.), [1928] 
3D. L. R. 257; 49 Can. Crim. Cag. 


381.-—-CA 
f (p. 260) i. Not where prisoner de- 


N. 
tained under warrant of arrest from 


609 


—_———————— 
St ee 


to hear an appeal from the 1 fusal of 
a judge to grant a writ of habeus 
corpus in ald of criminal) matters. 
Rot. MeApvam, [1925] 4 PD. DL it. 33; 
(1925) 3 WLW. RR 857, 14 Can. Crum. 
Cas. 155, 35 B.C. RR. 168. CAN. 


a i. ——— Grounds for allounng or 
refusing.}—Re Woov (N_&.), [1927] 4 
are RR. 537; 48 Can Crim. Cas. 146. 
aT AN. 


798 v. ] When a Judge 
or the full Ct. of EK. 1B. has denne a 
wiit of habeas corpus & harged 

nsoner, there is no appeal.—-R. ov. 
{OMANCHUK, [1924] 3 D. L. BR. 229; 
2 Ww. . R. 51; 42 Can. Crim. Cas. 
231 . 34 Man. L. R. 371.—OAN, 


798 vi. —— ——.]}~—R. v. DUNN 
‘N. B.), [1928] 3 D. L. H. 674, 50 
can. Crim, Cas. 37.—CAN. 


39 


Cases 797a—926a. 


transfer & detention is one arising out of a 
criminal cause or matter.—R. v. MAIDSTONE 
PRISON (GOVERNOR), Ex p. MAGUIRE (1925), 
05 L. J. K. B. 55; 183 L. T. 710; 89 J. P. 
161; 41 T. L. R. 554, 69 Sol. Jo. 691, 


800. Add. Annotation :—Mentd. R. v. Malatone 


801. 


Prison, Ex p. Maguire, [1925] 2 K. B. 265. 


For the existing paragraph in_ original 
volume substitute as follows :— 


From order declaring prisoner’s right to 


899. 


900. 





sg. Appeal from discretipnary order 
as to custody o, é ‘anis-——Whether Court 


liberty—Order not directing discharge—Order 
of Court of Appeal—No appeal to House of 
Lords.]}—No appeal lies from an order of a 
competent ct. for the issue of a writ of 
habeas corpus where the ct. determines the 
illegality of appct.’s detention & his right to 
liberty, although the order does not direct 
his discharge. 


ENGLISH AND Emprre Dicest SupPLEMENT. 


whether the Home Secretary had control of 
the body, the order allowed him a week 
within which to make his return to the writ. 
Before the week had elapsed an appeal by 
the Home Secretary to the House of Lords 
was heard on the question of competency :— 

Held; notwithstanding the generality of the 
language of Appellate Jurisdiction Act, 1876 
(c. 59), s. 3, the House had no jurisdiction 
to entertain the appeal.—SECRETARY OF 
State FOR Home Arrarrs v. O'BRIEN, [1923] 
A. C. 603; 92 L. J. K. B. 830; 129 L. T. 
577; 87 J. P. 174; 39 T. L. R. 638 ; 67 
Sol. Jo. 747; 21L.G BR. 609; 27 Cox, C. C. 
466, 0. L.; previous proceedings, sub nom. 
R. v. SECRETARY OF STATE FOR Home 
rhea Ez p. O’Brien, (1923] 2 K B. 


Annotation :-—CGonsd. Campbell v. Pollak, {1927} A. C. 732. 


Upon the application of a man whom the 804a. From refusal to grant—-Power of Court of 


Wome Secretary had caused to be arrested & 
deported to Dublin, where he was interned 
by ‘the Govt. of the Irish Free State, the Ct. 
of Appeal, reversing the decision of the 
Div. Ct., granted an order nisi, which they 
subsequently made absolute, for the issue of 
a writ of habeas corpus directed to the Home 
Secretary, the ct. holding that the detention 
was illegal as the Home Secretary had no 

ower to order a person to be interned in the 

vish Free State; &, owing to a doubt 


Appeal to order security for costs.]—The Ct. 
of Appeal has no original jurisdiction in 
habeas corpus, & where an appeal is brought 
from a refusal of a Div. Ct. to give leave to 
issue a writ of habeas corpus the fact that the 
matter of the appeal is habeas corpus will not 
prevent the Ct. of Appeal from making an 
order requiring security for the costs of the 
appeal to be given if applt. is an impecunious 
person.—e CARROLL (1930), 47 T. L. R. 
20; 74 Sol. Jo. 770, C. A. 


Part VI.—-Mandamus. 


Add. Annotation :-—Consd. R. v. West Norfolk 912. Add. Annotation :—Refd. A.-G. v. Denby, 


Assessment Committee, Vz p. Ward (F. B.) 
(1930), 94 J. P. 201. 


Add. Annotations :—As to (1) Refd. pen! 
Docks & Harbour Board v. Hay, [1923] A. O 
845; Tate & Lyle v. L. & N. EL. Ry. & 
L. M. & 8. Ry. (1926), 48 T. L. R. 49: 
Sheffield Corpn. v. Luxford, Same v. Morrell, 
(1929) 2 K. B. 180. 


ee eee 
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‘fere.J—e PAISLEY pee i 


), [1928] 1 D. I. R, 403.— discrotion. ——Jee 





925a. 


926a. 


PART VI. SECT. 1, SUB-SECT. 2. 
granting or 
refusal of a mandamus is a matter of 
ee ar SavINGS & 
a sa a OF 


.J—The 


Conv ants, 1828) 


[1925] Ch. 596. 
-}— It is not appropriate to order a 
body to hear & determine an application 
which they had no power to hear (Avory, J.). 
—K. v. LONDON CounTy CouNcIL, Ea p. 
HINTERTAINMENTS PROTECTION ASSOCN., LTD. 
(1930), 47 T. L. R. 111, D.C. 

———.|—Re Hirwarp (1845), 2 Dow. & L. 758; 
sub nom. Re HEYWARD, 14 L. J. Q. B. 118. 





evidence showed that the payment by 
the third party was not made by him 
- agent of the debtor but on his own 

behalf.—PERRON v. Pt aad DU 
VILLAGE DU SACRE eset 


DE 
L. R. 830; ee 1 ra L. R. tor; (1028) 8. C 





- pa So On pre ang S 11028) V. 1. 361: 39 B.C. R. 
the ‘Suprenie Ct. of Canada tn matters 372. nT CAN ; 
the first stop is the soe v. Where order not Mo r public 1, 8 
fling ot the case in appeal with the ne fit. re ee MONTREAL - (b). 
perootal g odemane of the wie of (1938), 31 Q. P. R. 164.— CAN 949 if. J—~An application for a 
ppeal in a habeas c rocee a 
was pronounced Nov. 13, 18883 notice PART VI. SECT. 1, SUB-SECT. 3.—A. anv attempt ‘to oceurt the porters 


of appeal was immediately 
the case in appeal was not filed in the 
Supreme Ct. until Feb. 18, 1889 :— Mandataus 


He 


within sixty, 


bce ae peat ory ronan ea 'z mans 
pe as pronounce 
there was no jurisdiction to hear it.— Of 80 “allege, 


PART V. SECT. 1, SUB-SECT. 4,—I. 


ven, but 


the “days was not brought 
ays from the date on 





ease Within the 
such third part 


919 i. Writ sought for ulterior motive 
Mae satisfy pean enmity & spite— 
refused. }-—-Ex 
(1921), 49 N. B. R. 207.—CA 
.}—Applts. seok a man- 
damus to compo] resp. municipality 
1ent by a 
debt of its secr ote 
Pplts. could not suc- 
ceed, as they had fol ied to bring their 
terms of Article 
1141 C.C. or to establi 
in making 


sh ney of 


of an alleged private right Poy a@ public 
body, & not to secure the Pe euee 
at oe public Hee S RK. ( BUTLER) v. 

URB grew CoUNCIL, 
Nowe) I. R. 92, 466.— IR. 


third party PART VI. SECT. 1, SUB-SECT. 3.—C. 


954 vi. ———.]—-Before a mandatory 
order can be obtained, appot. must 
show that he has some specific right in 
law to enforce the duty, performance 
of which ho asks ae ald of the ct. to 


ial 


of 1. Not against informant—Nova © pay- 1.—Re Wats & CoBOURG 

cotus Judtcate Act. Re Brown, ment for the a leged debtor. On the TOR. (1924) 4 > 1. R. 459; 56 
Fig} 3D. at 934: 49 Can. Crim. first point, the debt of the secretary- _ 2 a 581. AN. 
Cas. 402: con 3. R, 76.—CAN. treasurer was not admitted | by roe: 

& was even contested by BP REGISTRAR OF 
Cr ree Oca vee a gy Ae ORIN oe athe ai ue ihe al anid nat ths Pas ay. 1 te te & eT og, (1038) Y 28} pen 
N INA- was ‘‘ for the advan! 3) ) 3 

MEN (1924), 34 B. C. R. “349 -—OAN, debtor.” On the second point, the I. ed 293 Aus. 
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958. Add. Annotation :—Apld. R. v. Harris, [1927] 


2 K. B. 6587. 


1008. Add. Annotation :—As to (3) Apld. R 
0. 0., Le As Swan & Edgar (i927) (1929), 


1 
141 L. T. 590 


1022. Add. Annotation :—Refd. Clark v. Epsom 


R. D. C., [1929] 1 Ch. 287. 


1066. Add. Citation :-—sub nom. R. 
BoroucH Councin, Fz p. Lowpow COUNTY 
CouncriL, R. v. PopLaR Borovan Councit, 
Ex p. METROPOLITAN ASYLUMS Boarp, 2 


B. R. A. 810. 


10891. Add. Annotations :—Refd. JR. v. 
JJ., By p. Allbrighton, {[1927] 1 K. B. 
Mentd. R. v. Bath Compensation ate. 


[1925] 1 K. B. 685. 


1095. Add. Annotation :—Mentd. 
industrie Akts’ Appin. (1928), 16 R.P.C. 271. 


— Mentd. 


1180. Add. Annotation: 


Vol. XVI.—Crown Practice. 


Cases 958-—1182. 


additional assessments & against the In- 
spector’s refusal to cortify the claim under 
Re uv. r. 8, prohibition, certiorari & mandamus would 
not lie.—-h. v. KINGSLAND PARISH INSPECTOR 
OB TAXES, 

ISTATE, KR. v. KINGSLAND PARISH INCOME 


Er p. Prarson, KINGSLAND 


Tax Comes. & INSPECTOR OF 'axEs (1922), 


PopLaAR 


kK. 1D. ¢., 


Bai 


Re Farben- 


8 Tax Cas. 327. 


Annotation :~ Refd. R.v. Swanson Income ‘Tax oni; erp 
Mnglish Crown Spelter Co., [1925] 2 i. LB. YY 


1150. Add. Annotations :—Consd. ee v. Epsom 
[1929] 1 Ch. 287. 
Britannia {Iygienic Laundry Co., [1923] 2 
K. B. 832; 


Assoen., Ltd. v pa International Pictures, 
Ltd. (1930), 16 Rd. 
1152. Add. Annolation :- ae Ne ov. 
JJ., He p. Tyrer, 186] 1D K. i. 200. 


Refd. Phillips v. 
Musical Performers’ Protaction 
. 185, 

Lancashire 


-As to (1) Apld. R. 2 


PART VI. aa a gota oon 3. — 


192 

Ur 3) 3 R. 620.—OAN. 

tek VI. SECT. 1, SUB-SECT. 3.—~ 
F. (a). 


1088 iv. 
a mandamus was dismisaed, 
pets. had an adequate alternative 
remedy.—lht. (JOHANNESSON) vw. Cak- 


V7. W. R. 670; 68D. L. HR. 74 
1088 v. 
not available af another remedy is 


TIarper v. 
Hedges, [1923] 2 K. B. 314. 


1141a. Income Tax Act, 1918 (c. 40), s. 125, 


Sched. A., No. V., rr. 7, 8—Remedy by way 
of appeal.}—As a result of information dis- 
closed in connection with a claim to relicf 


for the year 1920-21 under the above r. 8 | 


the [nspector of Taxes discovered that the 
rents of certain properties had been increascd 
during that year & that, by the above 
r. 7 (2), the owners were not entitled to the 
deductions in respect of repairs which had 
previously been granted from the Sched. A. 
assessments on the properties for that year. 
Additional assessments to income tax, Sched. 
A., were accordingly made in respect of the 
tax undercharged, & the Inspector of Taxes 
refused to certify the claim under r. 8 on the 
ground that relief under that rule applied 
only to assessments which were reduced for | 
purposes of collection under r. 7. Notice o! 
appeal was given by the owners against the | 
additional assessments & against the refusal 
of the Inspector Lo certify the claim under 
r. 8, but at the owners’ request the hearmg ' 
of the appeals was postponed pending the | 
decision of the et. on rules nisi, which ¢he 
owners had applied for & obtained, calling 
upon (a) the Gencral Comrs. & the lnspector 
of ‘Taxes to show cause why a writ of pro- | 
hibition should not issue, prohibiting them | 
from proceeding with the additional assess- 
ments; & (b) the Inspector of Taxes to show 
cause why writs of certiorari & mandamus 
should not issue, quashing his refusal to 
certify the claim under r. 8, & commanding 
him to furnish the requisite certificate in 
connection with the claim:-——Held: dis- 





| 
charging the rules nisi, the General Comrs. | 
! 
| 


& the Inspector of Taxes had acted within 
their jurisdiction, &, as the statute pre- 
scribed procedure for appealing Axalnat the 


—_ —_—_ —- ees 


a —~-.)—Conps v, Kanora, | [1923] 4 D. 


YD). Le. R, 376; [1925] 2 





1157 iv. 





where 


URAL MUNICIPALITY, [1922} 2 
1.—-CAN. 
.—A mandamus is 





power to 


1156. Add. Annotations : 
L. C. 


1181. Add. 


1182. Add. Annotations: 


given by statute.—He Vining MoNI- 
CIPAL ae oe Disratcr No. 19, 
. KR. 1123.—CAN. 


| 
PART VI. SECT. 1, SUB-SECT. 4. —A. I. L. R. 
dainus ies against a rminister of the 
Crown to compel the discharg: of a | 
-}~An application for | duty laid upon hit in the inter: st of | High Ct. against the Coimr. of Income 
the public, -—MORIN v. PoRRoN (1427), | 
Q. RR. 44 K. B. 181.—-CAN 

a i. Inconv Tax Commissun » To | 
perform @ diseretionary art! Ield: 
inasmuch et Specific ReHef Art, - 45, 
did not upply to this High (Ct. 1t haa no | ew) ", 

Poa @ mandamus directing 
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C., Ka p. Swan & Edgar (1927) 

(1929), 1417.1. 590. Generally, Mentd. Wuy- 
ton & Roby Gas Co. v. Liverpool Corpn. 
(1925), 42 T. T. BR. 116. 
Annotations: - Mentd. R. v. Labour 
Minister, [1921] 2 K.B. 210; L. & N. BE. Ry. 
v. Hasington Union Assmt. Com. & Nasington- 
with-Thorpe Parish Council (1925), 05 I. J. 
k. B. 2553; R. ov. Swansea Income Tax 
Comrs., He p. English Crown Spelter Co., 
[1925] 2 K. B. 2503; BR. o. St. Marylebone 
Income TAX Comrs., He p. Schlesinger (1028), 
13 Tax Cas. 746, 


—Mentd. Barber ». Chuad- 
Jey (1922), 92 L. J. K. B. 7113 Re Wiummel- 
tenberg, Beatty v. London Spiritualistic 
rr [19283] L Ch. 237; Jackson v. Vosa, 
[i923] 2 K. B. 4573 Re Ludlow, Bence- 
Jones », A.-G. (1923), 03 T. J. Ch. 30; Ke 
MUaLessoae Menodal Trust, Laytton v. A.-G., 
[1923] 2 Ch. 308; A.-G. » National Pro- 
Vincial “Bank, [ 1924] A. ©. 2623 Brighton 
College v. Marriott No. 1 (1924), 80 Sol. Jo. 

229; Verge vo. Somerville, (1024t] A. C. 496 3 

Brighton College v. Marriott, | 1025] 1 K. LB. 
3123 Chesterman v. Federal Taxation Comr. 
(fs 125), 2. LR. 1215 Re Gray, Todd v. 
Taylor, [1025 | Ch. 862 3. Rk. vw. Income ‘Tax 
Special Comes., Aap. Headmasters’ Con- 
terence, Same v. Same, (7x p. Incorporated 
Assocn. of Preparatory Schools (1925), 41 
TL. HR. 6513 1. R. Comers. v. Falkirk Temper- 
ance Café Trust (1926), 11 Tax Cas. 353; 
T. BR. Comrs. v Glasgow Musical Festival 
Assocn. (1926), 11 Tax Cas. 154; [. lt. Comrs. 
v. Peeblesshire Nursing Assocn. (1926), 11 Tax 
Gas. 335 ; Jackson’s Trustees v. Lord Advocate 
(1926), 10 Tax Cas. 460; Martin v. Lowry, 
Martin v. IT. R. Comrs. ., [1920] 1 K. B. 
550; Scottish Woollen Technical College, 
(Jalashiels v. IT. R. Comes. (1926), PL Tax Cas. 
139: I. R. Comre. v. Yorksture Ayn ultural 


Tax Comr to de what 


the Act gives him a discretion to do 
MONAMMAD KARID VWoraap HALLS 
v. LANORK Incow (4x Cown (1927), 
9 Lah. J17 ND. 


the Income 


J- A man- aii. —— — Tv state cary on peed of law 


dor raved atl hearing | ‘where an 
axssessee 8eCKs for a A ee from the 


Tar rquring Lin to state a case on 
oints of law different from those he 
iad urged before the Comr. to state a 
can, his application cannot be enter 
tuned. - A. T. CURFTIYAL 
ee Tax Comin. (142%), 
.L. hh. 6 Ran, 492.— IN 


Cases 1182—1230a. 


Soc. (1927), 44 T. L. R. 69; Re Williams. 

Public Trustee v. Williams, [1927] 2 Ch. 288 ; 
General Medical Council v. I. R. Comrs., 
English Branch Council of General Medical 
Council v. IJ. R. Comrs. (1928), 97 I. J. K. B. 
578; Geologists’ Assocn. v. I. R. Comrs. 
(1028), 14 'ax Cas. 271; Adamson v. Mel- 
bourne & Metropolitan Board of Works, 
[1929] A. C. 142; Re Grove-Grady, Plowden 
v. Lawrence, [1929] 1 Ch. 557; Girls’ Public 
Day School Trust v. Ereaut (1930), 99 
L. J. K. B. 643 ; Be Hood, Public Trustee v. 
Hood (1930), 143 L. T. 691; Hlunter (Sir 
G. B.) (1922) ‘‘C” Trust, Trustees v. 1. R. 
Comrs. (1929), 14 Tax Cas. 427; Luipaard’s 
Vici Estate & Gold Mining Co. v. I. R. Comrs., 
[1930] 1 IK. B. 593. 

1185. Add. Annotations :—As to (2) Refd. St. 
Magnus, etc. Parochial Church Council v. 
London Diocese Chancellor, [1923] P. 38. 
Generally, Refd. R. v. North, Ax p. Oakey 
(1926), 43 I. L. R. 60. 

1186. Add. Annotation :—Consd. Rh. a Central 
Criminal Court JJ., £2 p. L. C. C., [1925] 2 
K. B. 43. 

1213. Add. Annotation :—Distd. Port of London 
cone v. I. KR. Comrs. (1919), 12 Tax Cas. 


1217. ‘Add. Annotations :-—Refd. R. v. Roberts, 
Hex p. Scurr, [1924] 2 K. B. 695 ; Roberts v. 
Hopwood, [1925] A. C. 578; Short v. Poole 
Corpn. (1925), 42 T. L. R. 107. Mentd. Sadler 
Ve Sheitield Corpn., Dyson v. Sneffield Corpn., 
{1924} 1 Ch. 483. 


1219. Add. Annotation :- Refd. Short v. 
Corpn., [1926] Ch. 66. 


Poole 


1221. Add. Citations :—-3 Nev. & M. K. LB. 802; 
3 li. Js M. ©. 117. 
1225. Add. Citations :—3 L. T. O. S. 180; 8 


J.P. 662. 

1228. Add. Citution :--sub nom. R. v. LivicestTEeR, 
DEPUTIES OF FREEMEN, 15 Q. B. 671; 117 
ki. RR. 613. 
Add. Annotations :—Folid. R. v. Monmouth 
Corpn., KR. v. Bolton Corpn. (1870), L. R. 5 
Q. B. 251. Refd. Ex p. Portingell, [1892] 1 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (b). 


Architects Jeqistration 
Bourd.| - Where an application by 
resp. tor registration as an architect 





PART VI. ely 1, ee 5.— 


ci. -}~—The 
Ontario has jurisdiction to grant a 
Inahndamus to a judge of a division ct. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Q. B. 15; R. v. Somerset JJ. (1900), 16 
T. L. R. 166. Mentd. R. v. Pawlett (1873), 
L. R. 8 Q. B. 491. 


1280a. ---— No fresh grounds for rehearing 
advanced. |——Appct. was the owner of certain 
houses situated in West Norfolk. These 
houses were entered in the valuation list for 
1929 at £30 gross & at £22 rateable value. 
On July 30, 1929, appct. made a proposal in 
writing to the rating authority for the amend- 
ment of the list under Rating & Valuation 
Act, 1925 (c. 90), s. 37 (1), with the result 
that the assessments were reduced to £25 
gross & £18 rateable value. Not being 
satisfied with that decision, appct., acting 
under sect. 37 (8) of the Act, on Nov. 18, gave 
notice of appeal to the clerk of the peace, 
but by reason of delay a copy of such notice 
was not served on the assessment com- 
mittee within the period specilied in 
Sched. V., Part I. of the Act & the appcal 
was withdrawn. A second proposal was 
then made by appct. on Dec. 30, 1929, for 
the amendment of the valuation list upon 
the ground (inter alia) that the asscssment 
was excessive, but without proposing what 
the amendment should be. On Feb. 7, 
1930, the rating authority caused notice to 
be served on the appet. that they intended 
to object to appct.’s proposal on the ground 
that the présent assessments were fair & 
reasonable. The proposal then came before 
the assessment committee on Feb. 18, 1930, 
when the chairman intimated that the com- 
mittee refused to give a decision or to hear & 
determine the said proposal, whereupon the 
appct. applied for a rule nisi for a 
mundamus :—JIeld: the assessment com- 
mittee ought in fulfilment of their statutory 
duty to have heard & determined the applica- 
tion made to them, but appct. had not 
satisfied the ct. that there were any merits 
additional to those put forward at the first 
hearing, & on that ground the ct. in its 
discretion refused to make the rule absolute. 
R. v. WEST NorFoLK ASSESSMENT COM- 
MITTEL, Ka p. WARD (I*. B.) (1980), 94 J. P. 
201, C. A. 


& sole heir of an intostute for a grant 
of ae toe aa tho ee Ct. 
judge offere Oo gran oniporary 
of adininistration to a trust co. ae 
uppet. refused to accept this offer, & 


Supreme Ct. 


hac “been refused by the above Board ;: 
—Hield: mandamus would not lie 
directme the Board to register resp.— 
ARCHITECTS REGISTRATION BOARD OF 
VICTORIA &. HUTCHISON, [1925] V. L. Rh. 
195, 35 Cc. L. RR. 404; 31 Alla. L. RR. 
93.—AUS. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (d). 


1221 vii. --—- Not to hear case with- 
out its ie pag tl J—k. v. BRINDA, 
alae eae L. R. 1092; 57 N.S. RR. 


1221 viii. Incriminal matter. |— 
The Supreme Ct. of Ontario has juris- 
diction to mandamus a county ct. 
judgo’s oriminal ct. to try, yy aocording to 
tho procedure of Criminal Code, 27, 
a person against whoin an indictmont 
has been found by a grand jury for the 
county. The fact that no rules have 
been made as to the issue of a man- 
damus in a criminal matter does not 
preclude the Fie pacer Ct. pont 
exercising its full powers parc -G. 

Sr reac ae Dany (1924) A. i011 3 3 
4. J.V.C. 213 132 1.0. S108 40 
i L. R. ais —CAN, 





to hear an appeal from a conviction of 
deft., by a police magistrate, of an 
offence contrary to Inland Revenue 
Act, 1906, 8. 180 (f).—R. v7 Srrinrs 
(1931), 5d O. L. R. 290.—CAN. 


PART VI. SECT. 1, SUB-SECT. 5.— 
A. (8). 


1237 i ~}—Re HoLLAnn 
(1875), 37 U. C. R. 214.—CAN. 


PART VI. SECT. ye tea 5.— 


sp. Tio eign se of acquittal — 
After retirement of judge.|—A retired 
judge of a county ct. criminal ct. can- 
not be compelled by mandamus to 
sign #8 record of acquittal for lack of 
jurisdiction, after a long interval of 
time. If there is any right to have the 
record signed, the only competent 
person is the presont Jjudge.—Re HALL 
(1922), 38 Can. Crim. Cas. 55.—CAN. 


sq. Z'o grant fe eee SE hak 
yate Court.}—The Surrogate Ct. 
subject to mandamus from the Ct. of 
King’s Benc 

On the apolicatian by tbe daughter 
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applied to tho Ct. of King’s Bench for 
a mandamus requiring the Surrogate 
Ct. to issuo letters of administration 
in tho terms of her petition. No 
material was produced at the hearing 
of this application contradicting the 
statements in the afildavit filed in 
support of the application or showing 
that there was any lack of qualification 
or capacity in the appct., or that 
there was in fact any opposition to her 
petition, or that any one else had any 
interest in the estate:—IJ/eld: an 
order directing the judge of the 
Supreme Ct. & the clerk thereof to 
issue letters of administration to 
the appct. should Rae pated. oe 
MacDONALD Estat Re 

Courts Act (Man. T4929) 3 Wey we it 
693.—-CAN. 


PART VI. SECT. 1, SUB-SECT. 5.—B. 


1270 iv. —— Not where dismissal 
justified.}—Re MONAGHAN (1924), 57 


N.S. R. 242.—CAN. 

eam MA -}—ADAMS RIVER 
Luv. Kam MLOOPS SAWMILLS 
Panes Goat “70 D. L. R. 863; 
B.C. R 4.—CAN. 
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Vol. XVI.—Crown Practice. Cases 1298—1847. 
1298. Add Annotation :—Generally, Mentd. Hes- | 1466a. ——— Cross-examination of deponent— When 


keth v. Birmingham Corpn. [1924] 1 K. B ordered— Only in very special circumstances.] 
260. | —R.v Kent JJ , Ex p. Smrru, [1928] W. N. 
1800; oa marr ogee: R. v. Labour | 137, D C 
inister, -B 210; L.& N.E.Ry | 1486a, —— ——J—R. » Hancock, ALDFRMAN 
v. Kasington Union Assmt. Com & Easington- oF NoxrTH Wrst Warp or Borovuaht oF 
with-Thorpe Parish Council (1925), 95 L. J. POOLE (1839), 3 J. P 728 
K. B. 255; Bb v St Marylebone Income ‘Lax 1524. Add. .1nnotation .—Mentd. Leconfield  »v. 


al e ¥ ¢ 28 a be el 
oan ; Ex ? Schlesinge1 (19 8), 13 Tax Cas. Thornely, (1926] A. C. 10. 
1308. Add. Annotation :—Refd. Reigate Corpn. v | 1736. Add. Annotations : —Refd. R. v. Cory, (1927) 

Surrey County Council, [1928] Ch 359 1K B 810 Mentd. Griilliths v. Studebakers, 


1317. Add Annotation -—Retd. Brown? Dagin- [1924] 1 K. B. 102. 


ham U. C., [1929] 1 K B 737 1740. Add Crlafion. 2B. R A. 639, 
1828. Add. Annotation: — Refd. Everett v. | 1749a, — —~ —- 1 — r $ > 
Gniffiths, [1924] 1 K. B. 94). Jo 212 Seg eee a. a 
1837. Add. Annotation: — Refd. Everett 1. 1809. Add. Annotations: Refd. Re Letter 
e e Pd a d 5 » 8 Patent 
ae ae ii K. vi ss pete No. 130,207, Re Carbonit Akt., 11924) 2 Ch. 
. . n.—As 00 (a . U 533 Swit v. 1 of Trade, [1926] 2 K. B. 
L. ees Pp. Swan & Kdgatr (1927) (1929), | 13I. Piensa Faas 
141 L. T. 590. 
1810. d t 4 ee der kes 
1433a. Reference to statutory & other orders & to | Teenie NTO Po eu eat fotbert 
private & local Acts Duty to supply copies vy 1. R. Comrs, [2 Ro Comis. v. Lerbert 
for use of court.] —Pracrice Nowe, [1926] (1925), 9 Tax Cas 503; Daw v. LR. Comis , 
W. N. 308. | Dull Dunbar v 1 Ro Comrs (10928), 14 Tax 
1457, Add. Annolation.— Mentd. Bowker v Wood- (is 55, LF R Comis vo. Hawley, [1928 | 
10ffe, Bowker v Premtur Drug Co, {1926} 1 1K B 578, 1 R Comes uv Seiuth, [1080] 1 
K. B. 217. kK OB 713 


Part VII. -Quo Warranto. 


1837. .idd Annotations —Refd, Mctcalfe v. Boyce, ; 1846. Add Annotation - Refd. Everett v. 
(1927] 1 K. B 758, Bournemouth Swanage Gaiiliths, [|1921) | KR B 94t 


Motor Road & Feiry Co v Eflarvey, [1929] 
1 Ch. 686. Mentd. Liyzell ve. Thormpson | 1847. 4dd 9 Annotation Refd. Everett v. 
(1926), 43 T. L RR. 55 Guifhiths, (1924) 1 K. B. O41 


PART VI SECT, 1, SUB-SECT 5 D st ee is basin put BAe t> | In eared Lab ee alee a 
muctin Rw bors, de WIKK municipal compn H he §=botter 
1292 1. General rule—Iiill pending rigaNTw L R 1 —AUS si pactic® to make parties to the pro 
torepeal Act J— Wher aduty is impos d condings the members of counchl & 
upon a local authority to carry out sv Vanaetpal corp ration efi sal ofticers whose alleged delinqucnoles 
an Act, the fact that a bill has been lo accept poyrunt of money) Applts aro involved) RO (itr Ab) 0) PIFMBINA 
Introduced to repeal that Act dets not sought a aartaumes to compel the resp MiUNscm an Dintsaci No 542, [1922] 
Justify the local authority in refusing municipality to accept payment by ;ww R 87.70 DL R 959 — 
to carry out the duty, & manodamus  thitd party of an ulleg d debt of its CAN , 


lies to compel performance ~- Rv secretary treasurer Hild applts 
Rai BMINnes see ae Counc, could not succeed an they had fable ¢ | PART VII. SECT 2. 
[1928) I R 26 R tu bring their case within the terms o 48404. Doacrition.. of court “Cour 


t ant ¢ to establish age 1 
oa _ Hes ae ¢ ai neki ‘tie pan, bound to connder all circumstances -— 


RB 147, gives the Coinmission of Public ’ On application for a mw unrranto, the 
Health power to order iy In unicipal ia a te ee oil . ei ge ct will consider whether In all’ the 
council to combme with other counds Cy cae yp TRB U929,LD § F 197 circumstances the public intercet calls 
in providing, equipping & maintaining yy oy) 6 ¢) RR 326, affg, 14 Que for the exercise of its discretion in 


1294 i: —--— ]J—Health Act, 1919, 


#® common hospital On the refusat favour of appct KK (Boupror) »v 
by «# council to obey such an order the kh B 100 CAN | JOUNBILON, itu2 132 L it 27% i 56 
Commission obtained an order 2292 N 8S. 234 —CAN. 
us ee el of ae of meee ee ‘iG PART VI SECT. 2 18401 ——-- -——]— Whee an 
e. wacre the issue Of a writ 138261v.~ ~— —— Jj -—CASILFMAN = application for quo warranto is mado to 
ot pony pacer i pee nfocced 4s a JOHNSON, [1921] 5 W W RR 830, the Ct of K 4, the granting o: with 
7 REEL ty ne writ © cntorcee 18 79 D L R 862, JOB G KR 354 holding of leave fs in the disciction of 
noe rial & the ous issue-——- CAN the «ct, & the diseiction ought to be 
Ah v ROCHFS1 ERSHIRF OUNCIL, La » PART VI SECT. 3 cxerdjad upon a sound con ide ration 
v BLIC HFALTH COMMISSION, [1925 ] . uf the particular Giicumstanee of cach 
LR 493, (1928) ArigusL hk Jl, 1341 1 Mhen action for mandamus , cage RR (MAiHESON)® Heart [ised] 
-~-AUS. pending }~ Aninterlocutary mandamus | Z20) L kh 805, 2W W RR Jb 


CAN 
PART Vil SECT 3, SUB-SECT 1 — 
A (d) 


should not be granted, unless it can be 

PART VI. SECT, 1, SUB-SECT. 5--E. = shown that pltf will suffer injury by | 
© 3. —— To register transfer} R wv waiting for the icsult of the tria 

RraistrRaR or Tit1es, Lz p Moss, | Proof of the claim for damagcs is not 

(19281V L R411, 49A TL 1 275 a condition precedent to the granting 1871 ful — | An application for 

{1928} Argus L Ik 293 —-AUS. of an interlocutory | mand snus a quo warranto to tert the validity of 


RIDINGS v BEMHT RSL SCHOOL TRUS 
sr. Municipal councel —Impos the appointine nt of an inspector, on the 
P posing con | IFS (Sask), (1926) 1 0 I TFT &l, ground that the ippo ntment was 
| 


ditions to permrssion tu erect petrol | (1996) 2W WK 752— CAN 
, . tHllugal because there was already an 
pump outside legitimate scope of council’s nee tor in office, waar dismissed, &H 


PART VI SECT 6, SUB-SEC1 ! the municipality had power to appoint 
A. (a) “one or more inspectors ’-—~Ii  v 


13502. Necessury purlus Mun JupacrT (1926), 59 N.S R 9s 
dumus against munuwipal corporation ) | CAN. 
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Junchons }—Held a mandamus should 
be granted —ie RaNDWICK MUNICIPAL 
COUNOIL, ht Ps Bowser & Co (1927), 
275. R N. W. 209, 44N S. W. 
Ww. N. 57.—AUS. 


Cases 1852—2142a. EnoGLisH anD Empire Dicrest SuPPLEMENT. 


1852. Add. Annotation :—Refd. Brown v. Dagen- 
ham U. C., [1929] 1 K. B. 787. 


1952. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


1954. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


2007. Add. Annotation: — Refd. 
Griffiths, [1924] 1 K. B. 941. 


2029. Add. Annotation :—Mentd. Baldwin v. Ellis, 
[1929] 1 K. B. 273. 


Everett v. 
Everett v. 


Everett v. 


2084. Add. Annotation :-—Mentd. 
Thornely (1925), 89 J. P. 199. 

2046a. Reference to statutory & other orders 
& to private & local Acts—Duty to supply 
copies for use of court.j—Pracrice NOTE, 
[1926] W. N. 308. 

2084. Add. Annotation :—Mentd. Westminster 
Corpn. v. Armstrong, [1929] 2 K. B. 451. 
2098. Add. Annotation :—Apld. R. v. L. C. C., 

ee eae Swan & Edgar (1927) (1929), 141 


Lecunfield  v. 





Part VIII.—Prohibition. 


2110. Add. Annotations :—Refd. St. Magnus, etc. 
Parochial Church Council v. London Diocese 
Chancellor, [1923] P. 38; Hunter v. Stad- 
tische Hochscefiseherei Gemeinnitzige Ge- 
sellschaft (1925), 1383 L. TI’. 488; Mansfield v. 
Robinson, [1928] 2 K. BK. 353. 


2112. Add. Annotation :—As to (1) Refd. St. 
Magnus, etc. Parochial Church Council »v. 
London Diocese Chancellor, [1923] P. 38. 


2121. Add. Annotation :—As to (2) Folld. R. v: 
North, La p. Oakey (1926), 43 'T. L. R. 60. 


2128. Add. Annotations :—Mentd. R v. Electricity 
Comrs., Fa p. Yorkshire Electric Power Co. 
(1927), 138 lL. T. 23803; I. uv. St. Marylebone 
Income Tax Comrs., Ha p. Sch’ singer (1928), 
13 Tax Cas. 746. 


2129. Add. Annotations :—Apld. St. Magnus, ctc. 
Parochial Church Council v. London Diocese 
Chancellor, [1928] P. 38. Refd. 1t. 7. North, 
He p. Oakey (1926), 43 T. L. KR. 60. 

21380. Add. Annotations :—Refd. R. v. Electricity 

Comrs., Ex p. London Electricity Joint 


 iammenaenaemed 


PART VII. SECT. 3, ‘SUB-SECT. 1.—F. 


Yailure to post nume of B. 
ina tdate. }—Where after being logally 
nominated as a councillor for a rural 
De hese! lage foe a candidate forms tho 
clork returning ofticer that he 18 
considcring withdrawing, but does not 
withdraw, & the returning officer does B. 
not post his namo as one of the 1958 
nominees but declares another candi- 
data elected by acclamation, a quo 
warranto proceeding is the correct 





1969 i. WVhat 


PART VU. SECT. 4, SUB-SECT. 2.-- 


oi, J—- R 
Hunen, 1924) 2 Tf. L. 
W. W. R. 596.-——-OAN. 


PART VII. SECT. Cait 2.— 
e ® 
——-—.F R 
(1850), I 6. L. Ch. 203. CAN. 
is 


Committee Co. (1920), [1924] 1 K. B. 171; 
faa Powell, Ex p. Camden, [1925] 1 K. B. 
2132. Add. Annotations :—Consd. R. v. Swansea 
ae Tax Comrs., Ea p. English Crown 
Spelter Co., [1925] 2 K. B. 250; R. v. North 
orcestershire Assessment Committee, Kx p. 
Hadley, {1929} 2 K. B. 397. Refd. i. v. 
Electricity Comrs., Ez p. London Electricity 
Joint Committee Co. (1020). [1924] 1 K. B. 
171; Dennerley v. Prestwich 0. D.C. (1929), 
141 L. T. 602. 


2132a. J—-R. v. KINGSLAND 
Parisu, INSPECTOR OF TaxEs, Ex p. PEAR- 
SON, KINGSLAND EsTaTy, R. v. KINGSLAND 
ParisH INcomE Tax Comms. & INSPECTOR 
or Taxis, No. 114la, ante. 


2188. Add. Annotation :—Mentd. R. v. 
Minister, [1924] 2 K. B. 210. 

2142a. —-—.J—A writ of prohibition will not lic 
to restrain justices in petty sessions from 
entonine tt warrant of Imprisonment on an 


a 











Labour 





WwW. W. R712; 66D. LL. RR. 763.— 
CAN. 
oe %; | PART VII. SECT. 4, SUB-SECT. 4.—C. 
es 2017 i. .tcecptance of office—<Accept- 
ame or acting in office need not ue 
a he RR. or. SLEPHENSON (1851), 1 


» L. Ch. 270.-—-CAN. 


PART VII. oar 5. 


li. -}--—R. (MCARTHUR) 
Dovcert, [1924] 3 Nn. a Rh. 812.—-CAN. 


. ADAMS 








acquiescence. }—— 


Acqwescence by a relator in the sb. Defence—-Faure to answer objec- 

method for tosting the latter's right nll \ 
ine an eged offence, to be fatal, must be | tion-—Jée admission of truth uf objection. 
Fo; Dac orucus i. et fo one 1 oon acquiescence at the time the alleged y f Ch. 9b. re] 


11922) 1 W. W. R. 712; 
763.— CAN. 





Disqualification of candi- 
died: -}—-Where u person clected to a 
municipal oiilos is at the timo of his 
wloction disqualified for olection, tho 
olection cau only be attached by an 
election petition ; ; but where ho is 
disqualified from holding municipal 
office hia case comes under the category 
of continuing disqualitications which 
afford good ground for a procveding by 
quo warranto.—HK. (NULTALL) v. Te 
11923) 2 W. W. R. 911; 33 Man. L. RR. 


184.-—-CAN. to Apr., the ct. 
sz. —— Statutory remedy arail- | length on 
able.]—The remody by quo warranty is | ELECTION, 


not oxchuided a another statutory 

romedy, unloss the pre ietur has so 

declared express! ¢ or by mecessary 

implication. rie ‘. co et ven v. MaY- 

at {1924 b. R. 1222; 3 
7 Ww. lt, ah tk. 


PART VII. “e 4, SUB-SECT. 2.— 
- (a). 


D.L. nr. 330. 


the instance of 





roof of intecrest.}— | 


t i. of motion or 
R. Riv. MeKuwae (goa) 20. L. Ch. 36. 


-—-R. 


offenay is conimitted. 

conduct of a rolator in agrecing to 

overlook the equa] allege 

others does not constitute disqualify- 

ing acquiescence.—R. (MATHEKBON) tv. 

ee 11924) 2 DPD. L. R. 905; 2 
W. R. 596.—CAN. 


PART VII. SECT. 4, SUB-SECT. 3. 


1980 i. Effect of delay.j—Unneces- 
sary delay in inahing an application 
for a rule nise for guo warranto is ea bar 
to that remedy. A delay from Oct. 
having pat twice 
in the meantime, is a delay of such 
cigs pe & McLrop’s, 

oe SR sJOMTAED (1922), 70 


PART VII. SECT. 4, SUB-SECT. 4.—A. 


sa. Vecessity for — That 
made at instance of relutor.}—On a 
motion for a quo warrants, av affidavit 
stating that the motion is made at 


filed before the service of the notice 
otition, & where it has 
not been so filed the motion will fail. 
(Mackay) tv. 


-- ht, v. ScoTtT (1851), 2 C. L. 
The subsequent | CAN 


sc. Service of notice of motion—ZT'ime 
Jor —Mistahe as to day of week subse- 
eequcny amended,.}—--it, v. PoNnsFoRD 
19027), 3 0. L. KR. 4103 22 CG. Ll. ST. 
rie 10. W. R. 645.—CAN. 


| PART VIII. SECT. 1. 


2109 i. Whether grantable ex debito 
jushitia@— On ercess or want of boa 
dictiuan—A pparcnt from proceedings. }- 
Where want of jurisdiction is apparent 
on the face of the proceedings a stranger 
is entitled to a writ of prohibition, ex 
debito gustitia.—R. vo. KNYVETT Esp. 
WLBLR (1928), 22 Q. J. P. 138.——-AUS. 


PART VIIL SECT. 2. 
hi, -) — MINISTER 
FoR Labour & INDUSTRY (N.S. W.) 
t. MUTUAL LIFE & CITIZENS ASSURANCE 
yee ao i 23d fog L. R. 4883; 28 


guilt of 


i i i i i er EE A 











motion 


Te 33 a 25 22 8 RR. 
b1( 39 N, W.N. 943 *(1922), 
the relator must be | N. ted. oe Cas. 20.—AUS. 





1 PART VIII. SECT. 4, SUB-SECT. 1. 
| af. Interference with discretion 
| af judge.}—Ex p. Bora (1928), 28 8. R. 


Goop, [1922] 1 
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Vol. XVI.—Crown Practice. 


order for payment of rates where no remedy 
of a preventive, as distinct from a corrective, 
nature can result from the issue of the writ.— 
R. v. NorFoLK JJ., Ex p. DAVIDSON (1925), 
69 Sol. Jo. 558, D. C. 





2149a. -}—Appcts. having obtained a rule for 
a writ to prohibit the General Comrs. from 
making, owing, contirming, enforcing, or 


otherwise proceeding upon an assessment to 
income tax :—Held: prohibition would not 
lie to the General Comrs., who had acted in 
accordance with their statutory duty in 
making the assessment & had not exceeded 
their jurisdiction.—R. v. SwANsHaA INCOME 
Tax Comrs., Xe p. ENGLISH CROWN SPELTER 
Co., [1925] 2 K. B. 250; 04L. J. K. B. 718; 
133 L. T. 143; 41 T. L. R. 505; 9 Tax Cas. 
487; sub nom. R. v. INcomE Tax GENERAL 
Comrs., Bx p. ENGLisn OROWN SPELTER Co., 
Lrp., 69 Sol. Jo. 606. 


2168. Add. Annoiation :—Apprvd. R. v. North, 
Ex p. Oakey, [1927] 1 K. B. 491. 


2186. Add. Annotations :—Mentd. kK. v. Electricity 
Oomrs., Ex p. Yorkshire Electric Power (o. 
(1927), 138 L. T. 230; KR. v. St. Marylebone 
Income Tax Comrs., Hx p. Schlesinger (1928), 
13 Tax Cas. 746. 

2187. .]—In the case of the misinterpreta- 
tion of an Act by an inferior ct., the considera- 
tion of which arises incidentally in the course 
of a proceeding which is confessed to be within 
its jurisdiction, a prohibition will not lic, 
unless it be made appear to the superior ct. 
that the party applying for the prohibition 
has, in the course of the proceedings in the 
inferior ct., alleged the grounds for a contrary 
interpretation of the Act on which he applies 
for the prohibition, & that the inferior ct. haa 

roceeded notwithstanding such allegation.— | 

OME v. CAMDEN (HaRL) (1795), 6 Bro. Parl. | 

Cas. 203; 2 Hy. Bl. 533; 126 G. R. 687; | 
affg. S. C. sub nom. CAMDEN (LORD) v. Homu 

(1791), 4 Term Rep, 382. | 

Annotations :—Consd. GQuuld v. Gapper (1804), 5 East, 34. 
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N.S, W. 564; 45 N.S. W. W. N, 167. 
~—-AUS. 


PART VIM. SECT. 4, SUB-SECT. 2. 
2150 vi. —~~-.) — Prohibition 18 


2187 iii. 
11929} 3 b. L. 
329 | 38 Man LL. 


oO, GL. hk. 634.—-CAN. 
— — [—Turts v. THOMHON, 
Rk. 806; 
Ke SLs affy., [10281 
3 W. W. KH. 606. -CAN. 


Cases 2142a~—~2287a. 


istd. Wadsworth v. Spain (1851), 17 Q. B. 171. Apld. 
.v. Greenwich County Court Judgo (18 By 60 L. T. 248. 
efd. Gare s. Gla poee (1803), East, 472; Vel urder 


cley v. 
(1841), 12 A §; Re Appledore Commutation 


(1845), 8 Q. B 189: B tian Bonded Warehouses Co. 
v. Yoyasu Gostd Kaisha, 11022] 1A. ©. 11, Menta. ‘The 
St. Tudno, 11918) P. 174. 


2196. Add. Annotation :---Mentd. Lapish v. Braith- 
waite (1924), 93 L. J. K. B. 1123. 

2200. Add. Annotations :—Consd. St. Magnus, eto. 
Parochial Church Oouncil v. London Diocese 
Chancellor, [1923] P. 88; R. ». North, Bx p. 
Oakey (1026), 43 T. L. 2. 60. 

2220. Add. Annvtations :-—Refd. R. v. Hlectricity 
Comrs., 7x p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; kh. 
- aa Minister, Ba p. Davis (1929), Lil 

de e e 

2221. Add. Annotations :—Consd. R. v. Electricity 
Comrs., Ha p. London Electricity Joint Com- 
mittee Co. (1920), [1924] L K.B. 1713 Rv. 
Health Minister, Hep. Davis, [1920] 1 K. B. 
19. 

2254. Add. Annotations :—Refd. R. v. Electricity 
Comrs., Er p. London Llectricity Joint 

Yommittee Co. (1920), [1924] 1 K. B. 171; 
Roo Health Minister, Aw p. Davis (1929), 
1411 J. I. 6. 

2287. Add. Annotations :—Conaed. tt. v. Electricity 
Comrs., Hz Pp. London Hlectricity Joint Com- 
mittee Co. (1920), [1924] 1 K. 13.171. Mentd. 
RK. v. Maidstone Prison, Bx p. Maguire (1025), 
133 L. ‘JT. 710. 

2287a. Assessment committee.] —A rating authority 
had appvinted a sub-committee to fix tho 
values of properties in the district for the 
purpose of the preparation of the valuation 
list. They appomted PP. & G. members 
thereof, & subsequently appointed the same 
two persous as their representatives on resp. 
assessment committee. The applicant had 
given notice of objections to his assessment 
to resp. committee, & on learning tho above 
fucts, obtained a rule nesi for a prohibition 
to that committees from hearing & deter- 


te a Er eee ae 


diction appearing on the face of the 
proceedings, prohibition may he 
granted either before or after judgment. 
- Jte Monanen Drees Co. ». AARON- 
YON, [LN9D1 2 D. L. . 614; 630. L, bt 
OSh CAN. 


1W. W. 


leo 


granted where there is want of Juris- | 


diction in an infe1lor ct.— Kos_NBERG 
a THE 1 Niall [1923] 2 W. W. R. 

2160 vil, ——.]—He WoovRool, 
(1925,3 D. L. RR. 9663 44 Can. Crimn. 
Cas. 199.---CAN. 

2150 viii. ——.]}—Re R. v. LAMBTON 
ope (1026), 46 Can. Crim. Caa, 13.—~ 

2150 1x. -J—Prohibition should 
not issue, uniess it is clear on tho face 
of the procee that there is want 
of jurisdiction. — CHILDREN’a Arn 
So0ctrTY OF ST. ADELARD v. Str. Rose 
RornaL MUNICIPALITY (Man ), (1926} 
4D, L. R. 466; [1936) 3 W. W. RR. 83 
46 Can. Crim. Cas, 305.—CAN, 

2150 x. -—-.]—The writ of pro- 
hibition may be resorted to only where 
there is a complete lack of Jurisdiction. 
—~—R. v. DEE { N.), {1927} 4 dD. L. R. 
1065; uae 3 W. W. R. 529; 49 
Can. ° Caa. 57.—CAN. 

2150 xi. S. P. R. vt. JOYOR, Ex ty 
MerenpiraA, (1927) V. i. R. 481; 49 


PART VIII. SECT. 4, SUB-SECT. 4.—A, 

2184 iv. ——— ——-.}~He WILTON 
FParnmxrs’ Co-OpERATIVE ASSOON, ¥. 
Bureagas, (1924] 4 D. L. R. 435; 85 
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PART VItI. SECT. 4, SUB-8ECT. 4.—B, 


2192 fii. --—.}] - Probibition does not 
lie where the lower ct., having properly 
entered upon an ips Mae has crrone- 
ously found a fact which, though 
essential to the validity of its order, it 
was competent to try.—R. v. Madis- 
TRATES CouRT & EsmMonn, Ker Pp: 
BeaZ.ry, jio7e St. Ik. Qd. 819; 22 

. . ee 9 .—AUS. 


PART VIII. SECT. 5, SUB-SECT. 1. 


so. Before heariny.)—-A writ of pro- 
hibition prohibiting # district ct. judge 
from hearing an appeal froin a sum: 
Iary conviction, on the vund of 
want of jurisdiction :—-Held ; good.— 
R. (LAMBoN) v. SHARPRL & INGLIA, 
{1921} 3 W. W. R. 674; 66 DLL, ht 


521; 36 Can. Crim. Cas. 326, 15 Sask. 
L. BR. 35. -CAN. 


sd. —-—.]— A motion for pro- 
hibition being commenced before the 
uiagistrate has heard the evidence in a 
charge may be dismissed without 
rejudicing appct. as to any motion 
e may make at o lator stage.—R. v. 
JAEGER Co. (1922), 38 Can. Crin. Can, 
180.—CAN. 
PART VIIL SECT. 6, SUB-SECT. 2. 
2217 vi. —-—.]——-The want of juris- 
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PART VIII. SECT. 5, SUB-SECT. 3.—A. 


af. Before defence filed or matter 
dealt with.) -Where want of juris- 
diction does not appear on the face of 
the proceedings, the application should 
be made before judgment. The fact 
that a defence has not been filed, or 
that the matter has not been dealt 
with by the inferior ct., is not a ground 
against deft. applying for t elpneacpaly 
~~Roskenguena ve. THE ACOABERS, 
[1923]} 2 W. W. R. 320.— CAN. 


PART VIII. paki a SUB-SECT. 3. 


2287 ii, ~-— .] NEARLY 1. CREDIT 
Senvienw ExcHanoen (1. ©.), (1920) 5 
DL. R107: 2 W. W. Lt. 287. CAN. 


PART VIII. SECT. 86. 

2287 i. ———- Net to persons withous 
lauful authority purporting to act at 
court. }-—~l. ee LY) v. Masuing & 
O'Suurz, (1923) 2 J. H. 58.—IR, 

nl. S. P.—WAIRRSLWE Workers’ 
FLOERATION OF AUSTRALIA %. CHL 
cuir, Watr_ & SANDBKRSON, Lip. 
(1927 34 Cc. L. it. 482.—-AUS. 


b. Add “revad. on other giound , 
168. 0. R. 707.” 


Cases 228%a—9480. ENcLisH anp Emprre Dicest SuPPLEMENT. 


mining his objection:—Held: a writ of 
prohibition would lie to an assessment com- 
mitice.—R. v. NorTH WORCESTERSHIRE 
ASSESSMENT COMMITTEE, Ex p. HADLEY, 
[1929] 2 K. B. 397; 98 L. J. K. B. 605; 141 
L. T. 557; 93 J. P. 199; 45 T. L. R. 525; 
27 L. G. R. 458. 


2290. Add. AE” :—Consd. R. v. Electricity 
Comrs., a p. London Electricity Joint Com- 
mittee ca. 1920), [1924) 1 K. B. 171. 

2808. For the existing paragraph in original 
volume substitute as follows :— 

Electricity Commissioners.}—The powers of 
the Electricity Comrs. are to be exercised 
judicially & not ministerially, & a writ of 
prohibition will issue if they make an order 
giving effect to an wlira vires scheme.—R. v. 
ELEcTRIcITY Comks., Ex p. LONDON ELEc- 
TRICITY JOINT COMMITTEE Co. (1920), Lirp., 
[1924] 1 K. B. 171; 93 L. J. K. B. 300; 180 
L. T. 164; 88 J. P. 18; 39 T. L. R. 715; 
68 Sol. Jo. 188; 21 L. G. R. 719, C. A. 


Annotations :-—Apld. R. v. Church Assembly Legislative 
Committee & Church Assembly, Au 7. Haynes smith 
(1927), 44 T. L. R. 68; RR. v. Bip Minister, Ez p. 
Davis, {1929] 1 K. B. 619; R. North Worcestershire 
qoecenicn Committee, Er p. Tadicy , (1929) 2 K. B. 397. 

. A.-G. v, London & Home Counties Joint Klectricity 
Authority, [1920)1 Ch. 513. Refd. R. v. Electricity Comrs., 
ka p. Yorkshire Electric Power Co. (1927), 91 J. P. 101; 
RR. v. Minister of Health, Hz p. Yafic [1930] 2 Ji B. 98; 
Shell oar ot Australia, Lid. . Federal Comr. of Taxation 
(1930), 47_T. L. 1k. 115. Mentd. Prager v. Blatspiel 
Stamp Honea: 11924]1 K. B. 666. 

23809. Add. Annotation Reta. R. + Electricity 

Comrs., Ex p. London Electricity Joint Com- 


mittee Co. (1920), [1924] 1 K. B. 171. 


2310. Add. Annotation :—Refd. R. vy. Electricity 
Comrs., Ez p. London aiecwcy Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

2312. Add. Annotation :—Refd. R. v. Electricity 
Comrs., Ez p. London Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171. 

23814. Add. Annotation :—Mentd. Graham v. Gra- 
ham, [1923] P. 31. 

2821. Add. Citation :—([1923] P. 38. 


2826a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.|—PRAcTICE Nore, [1926] 
W.N. 308. 

2845. Add. Annotation :—Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

2382. Add. Annotations :—Refd. St. Magnus, etc: 
Parochial Church Council v. London Diocese 
Chancellor, ({1923] P. 38. Mentd. R. v. 
North, Ea p. Oakey (1926), 43 T. L. R. 60. 

2388. Add. Annotations :-—-Retd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 43 T. L. BR. 
659; RK. v. St. Marylebone Income ‘Tax 
Comrs., Ex p. ana (1928), 13 Tax Cas. 
746 ; R. v. L. C. C., Hz p. Swan & Edgar 
(1927), (1929), 141 L. T. 590. Mentd. Ingle 
v. Farrand, [1925] 2 K. B. 728; Pickford 
v. Quirke, Pickford O.- Ti Rs Comrs. (1927), 
138 L. T. 500. 


2400. Add. Annotation :—Consd. Simbro Trading 
Co., Ltd. v. Posograph (Parent) Corpn., 
[1920] 2 K. B. 266. 

2401. Add. Annotation :—Refd. 


Campbell v. 
Pollak, [1927] A. C. 732. 


Part 1X.—Certiorari. 


2421. Add. Annolations :—As to (1) Refd. R. »v. 
Electricity Comrs., Ez p. London Electricity 
Joint Committee Co. (1920), [1924] 1 K. B. 
171. <Asto (8) Refd. RK. v. Electricity Comrs., 
Ex p. London Electricity J oe Committee 


Co. (1920), {1924} 1 K. W771; RR. wv 
Minister of Health, Ha py. Yaffe, [1930] 
> ,]2 K. B. 98. Generally, Mentd. Frome 


United Breweries Co. v. Bath JJ., [1926] 
A. O. 586; R. v. Sheffield JJ., Hz p. Rawson 
(1927), 91 "s. P. 193. 


PART VII]. SECT. 7. 

2319 via. —-——- —-—— —— gee ees we 
stances in which :—IZ/cdd: TR y 
applying to the judge of the D ‘sion 
Ct., under Division Cts. Act, to sect 
aside u judgment, had not waived his 
rights to move for vba ala — Te 





ORR ». Sip att 11925) 3 L. R. | (1928) 38 D. bL. 
1018; 67 O. L. R. 353 1 AN. ee 
2319 vill. }—Where o | ‘ 


person appears at the he hearing of an 
affiliation summons only to protest & 
to object to the jurisdiction, he does 
not, by remaining there after his 
objection 1s overruled, & by endeavour: 
ng to discredit complainant’s story, 
voluntarily submit self to the 
jurisdiction or deprive himself of the 


given against 


should be dismissed 
ht to apply for a rohibition.— i 
pore Horaies (19 027), 27 BORN 8. Ww. | 140718 we W. 
Phone a L. R. 29.—CAN. 


PART VII]. SECT. 8, SUB-SECT. 4. 


on information d> belie/.}—An applica- 
tion for prohibition is not an inter- 
locutory motion, hence, under hk. B. 
Iulo 392, statements made on informa- 
tion & belief in the affidavits filed 
thereon are not admissible.—Brav- 
CHENE & PELTIER v. GUNSON (Sask. 
R hi. 692; 275 29 Can 
W.W. RR. 497 3 sub nom. Er p. BLAL- —o 
J0 Can. Crim, Cas. 57,— CAN. 


PART VIII. SECT. 8, SUB-SECT. 10. 

2401 i. Not from order as to costs. }— 
On granting a wnt of prohibition pre- 
venting a magistrate from proceeding 
with the hearing on charge, costs Were 

© 
appeal as to costs: --JJ/eld: the appeal sind 


R. 768; 66D. Ll. 
Crizo. Cas. 255 ; 315 Sask. 


PART IX. SECT. 1. 


2422a. ——— Remedy by way of appeal—Notice of 
appeal given.}—Hh. v. KINGSLAND PARISH 
INSPECTOR OF Taxes, Eau p. PEARSON, 
KINGSLAND Estate, KR. v. KINGSLAND PARISI 
INCOME Tax Comrs. & INSPECTOR OF TAXEs, 
No. Ji41la, ante. 

2430. Add. Annotations :—Mentd. Ord v. Ord, 
{1923) 2 K. B. 432; Jacobson v. Frachon 
(1927), 1388 L. T. 386 ; Salvesen (or von Lorang) 
v. Austrian Prope:ty Administrator, [1927] 
A.C. 641, 





-kR. ». = Woob 
of 43 ¢ Can. Crim. Cas. 382.—-CAN. 
giv. —-— ——.]}—MARAMMAD Raza 
Ani BELG vt. SADASIVA Kao 
Seria L. te “9 Mad. ey —IND. 
| O'BRIEN, 
3 Ee Pp. "Ty eRIAULT uty), "15 N. B. KR. 
Ca Crim. Cas. 141; 41 


11928) 
D. L. BR. 97. 


g vi. --~Where a party 
has ample remedy by appeal certiorari 
will not be granted unless some satis- 
factory reason is given why the remedy 
by way of appeal was not taken 
advantage of.—kh. v. LEBLANc, Ez p. 
cane? (1926), 53 N. B. RR. 37 








informant. On 


ii, ——- ——-.]——-Ez p. GAUTREAU 
on® B.), (1928) 1 D. L. Pe 271; 49 
ser Crim. Cas. 182.—CAN. 


——.}—R. v. OLSEN (1923), 
32 any C.K. R. 516 CAN. 


——h. tv. LEONARD, 


. Bg. fn partes. +] ai as een ager) ary D. LL. Wie Te tes vw. 30 Cau. PART IX. SECT. 4. 
Os age. artics as well as agains 21); ‘ a lega 
the judge of the inferior ct.—HosEN- | Crim. Cas. 77; 51 0. L. ’R. 121.— Bly Genera, ste, ern ty 


BERG v. THE MAcCABERS, {1923} 2 | CAN. 
W. W. R. 320.—CAN. 


PART VIII. SECT. 8, SUB-SECT. 6. 
sk Admissibility of statements made 


gi, -——— —— ae v. WOOoDsTOCK, 


TOWN ASSESS 


Nova Scotia (9022). 68 58 D. L. 
CAN. 


purporiing to act as court.}-—Where the 
assumption of authority oe a tribunal 
is illegal from the beginn it is not 
subject to certiorari. rk. se Y) wv. 
rae & O’SHEIL, (1v23) 2 1. R. 


BANK OF 
R. 48.— 
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2448. Add. Annotation :—Folld. R. 
Criminal Court JJ., Ex p. L. C. C., [1925] 2 


K. B. 43. 
2449a. 





—R. Vv. 


Church Assembly, Er 


K. B. 98. 


2521. Add. Annotation :—Refd. It. v. Cory, [1927] 


1K. B. 810. 


2522. Add. Annotation :—Refd. Leyton U. C. »v. 
Wilkinson, [1927] 1 K. B. 853. | 

2556. Add. Citation :—1 Jur. 151]. 

2566. Add. Annotation :—Refd. Rh. v. 


[1927] 2 K. B. 587. 


2713. Add. Annotations : -Consd. R. v. Electricity 
Comrs., Ez p. London Electricity Joint Com- 
mittee Co. (1920), (1924) 1K. B. 17). 
R. v. Minister of Health, Ai p. Yaffe, [1930] 


2 K. GB. 98. 


2730. Add. Annotations :— Refd. Rt. ». Sheffleld JJ., 
Ex p. Rawson (1027), 91 J. PL 1983 Ree. 
Southampton County Confirming Conimittee, 
Ka p. Slade, (1929] 1 K. 3. 





eee 


PART IX. SECT. 5, SUB-SECT. 2. A, 


2495 ii. ~-— A writ. of 
certiorurt ww uot granted er debito 
pushitie@ or us a matter of legal right, 
but 18 an application to the suund 
diseretuon of the ct., & where there are 
disputed questions of fact which can 
not be satisfactomly tritd out oon 
affidavits, but should be tried by viva 
voce testimony, & the questions in- 
volved are pending for dectsion in the 
ct. of K. B., the appheation for 
certiorary will not be granted. — WOhK- 
MEN’S COMPENRATION BOARD tv. 14- 
THURBT LUMBER Co., (1923) 4 0. 0. &. 
84.—-CAN. 


———.}- 


PART IX. SECT. 6, SUB-SECT. 1.- A, 


t i. ~-—.} - Where the inferior ct. 
has, & the ct. above has not, jurls- 
diction, certiorari cannot be had.-- 


PINSENT v. BOYD & MCDOUGALL (1865), 
4 Ntid. L. R. 727.—NFLD. 


t ii. --—— On of judges prejudiced. |} 
Where a legal practitioner, having nu 
direct interest in a local ct. action, on 
the morning on which judgment in the 
action was to be delivered, discussed 
the action with one of the justices who 
heard the action, & made certain state- 
ments calculated to prejudice birn 
against ono of the parties :-—Held: 
an order in the nature of a writ of 
certiorari should be granted removing 
the hearing of the action into the 
Supreme Ct.—Re AN ACTION IN THE 
LOCAL COURT OF ADELAIDE, BURKE v. 
STAEHR, [1927] S. A. S. BR. 180.—AUS. 


PART KX. SECT. 6, SUB-SECT. 2.~ A. 


2711 i. ——- Distress warrant 
for liquor exportation tax.}—-Where the 
duty of assessing a tax rested with the 
A.-G. for the province, & the pro- 
vincial Secretary-Treasurer had power 





Not to quash order.]—The K. B. Div. 
of the High Ct. of Justice has no jurisdiction 
to issue a writ of certiorari for the purpose of 
removing into that ct. an order of the 
Criminal Ct. with a view to its being quashed. 
CENTRAL CRIMINAL 
Ex p. LONDON Country CouncIL, [1925] 2 
K. B. 48; 94 L. J. K. B. 479; 132 L. T. 
666; 89 J. P.65; 41 T. L. R. 269; 69 Sal. 
Jo. 381; 27 Cox, C. C. 734, D. C. 
2458. Add. Annotations:—-As to (3) Apld. H. v. 
Church Assembly Legislative Committee & 
p. Haynes 
(1927), 44 T.L.R.68. Refd. R. v. Electricity 
Comrs., Ez p. Londun Electricity Joint Com- 
mittee Co. (1920), [1924] 1 K. B. 171; Rk. v. 
Minister of Health, Aa p. Yaffe, [1980] 2 


263. 


——- “eo ~ 


| 





Vol. XVI.—Crown Practice. 


2734. Add. Annotation :—As to (2) Refd. Frome 
United Breweries Co. v. Bath JJ., |1926) 


v. Central 


A. C. 5865. 


Central Roo. 


Court JJ., 


cramp. 
Smith 


had 


(c. 84).]- A 
ployment o 
plained to the Post Office medical officer at 
G. that she was suffering from telegraphist’s 
In accordance with the regulations 
of the Post Office medical service, the case 
was referred to the chief medical officer, who 
special 
cramp, & he certified that appct. was not 
suffering from it :—-ield: (1) the giving of a 


Cases 2448— 2995, 


2735. Add. Annotations ;:—Refd. Frome United 
Breweries Co. v. Bath JJ., (1926] A. C. 586 ; 
Maclean v. Workers’ Union, [1929] 1 Ch. 602 ; 

Huntingdon Confirming Authority, 
[1929] L K. B. 698. 

2736a. ———- Certificate of Post Office medical 
officer --Workmen’s Compensation Act, 1925 

pe a telegraphist in the om- 


the Postraaster-General, com- 


knowledge of  telegraphist’s 


certificate was a judicial act, in respect of 


which cerfiorari would lie ; 


(2) it issued cx 


debito justita: at the instance of an aggrieved 


person ; (3) an appeal to a medical referee 
under sect. 43 (1) (f) of the above Act was 
not. equally beneficial, since he could only 


deal with the medical correctness of the cer- 


Harris, 
TR. v. 
347; 

Reid. 


tificate & could not inqure into its validity.— 

POSTMASTER-GENERAL 

MICHAL, [1928] 1 K. 13.201; 06.L. J. K. B. 

137 LT. 263 O13. P2433 48 T RR. 
228; BIB. W.C. CO. 226, D. ©. 

2771. Add. Citation :- 


V2 ry OAR bad 


2B. R.A. 612. 


2795. Add. Citation: - 27 Cox, ©. C. 253. 


_ — 


only to deternune whether the tay 
shoud be reecvercd by distress or by 
aetion.  deld + certiorarty wowd nat 
Le to brnag into the Supreme Ct. a 
distress warrant signed by the Sccre- 
tury-Treasurer for 4n  amotit 60 
assesred, his act. boimg munistertal & 
not judletal, HRPTELRINGTON 1. SECU- 
Wis HKXpowr Co., Lay., 11924) A. Cc. 
984s; 94 IPO.) bse LP. 295. 

CAN, 

dt. - Dectseon of courty court 
reversing disnussalof offinder.j- Where 
on the trial of an offence punishable by 
summery conviction {be magistrate 
dismisses the charge, & on appeal to 
the county ot. he ip revarped & weeused 
convicted, redress may be sought bv 
certiorari. - Re ov. MErunHan, (1925) 2 
DL. 2. 441s (192950 WLW, B10; 
13 Can. Crim. Cas. $20.- CAN. 


PART IX. SECT, te atiearhdel 2. 
« (a). 


2763 i. Gencral rule.}—R. v. Banh, 
Ex p. LINDSAY (1922), 70 D. lL. fh. 
193; 38 Can. Crim. Cas. 190.~— CAN. 


2783 = ii. -}~-- The question 
whether a decision of a wreck com. 
sitting as & ct. under Canada Shipplug 
Act, kh. S. C., 1906 (e. 113), Part X., 
was made in excess of his Jurisdiction 
can be inquired into on certvorart.— Ike 
Brrquist, (1925] 2 Pp. LL. RK. 696; 
(1925] 1 W. W. R. 1084. CAN. 


2763 fil. —~--.J—r p. Joxrs (N.B.), 
(1926) 1D. L. RR. 587; 45 Can. Crom. 
Cas. 169.- -CAN. 


2789 i. Sufficiency of stidence cn court 
below- Conriction under frimperance 
Act, RLS. C., 1920 (c. 194).1 — Spplica- 
tion for a certiorari to quash & Con- 
viction under the above Act on the 
above grounds, dismissed. kt. wv. 
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| 
| 


Add. Annotations :—-Refd. 8. v. Lincolnshire 
JJ., He p. Brett, [1926] 2 K. B. 192. 
Nadan v. t., (1926) A.C. 4825 Chung Chuck 
rR, [LOB0, A. OL 2a. 


Mentd. 


GRANT (pask.), (1922] 
G2t; 60D. LR. Tho; 
Cus. 23 1.-- CAN, 

2789 ji. --— .) When a county ct. 
gudge has acted entirely within his 
Jurisdiction & has decided a question 
of fact upon evidence propery before 
him, eertvorart doer not He to remove & 
quash such decison, merely upon the 
round that it is not warranted by the 
evidence or weight of ovidence.— Kr p. 
Svri Lumina Co., Lerp, (1924), Sb 
N. &. &. 110.- CAN. 

2789 ini. — —-.] —Jie HILLMAN (N. 8S.) 
(1926), 16 Can. Critn. Cag, 308,—CAN, 


em. (’lca of “quilly’’ disputed.}— 
Deft. having pleaded guilty & being 
Kunmaily convicted by a police 
magistrate, woved for a certiorari, 
denylmg that he had so pleaded :— 
Nad: deft. bad pleaded guilty, & the 
motion was dismissed.— lt, vo. ARM- 
SLFONG (1922), 38 Can. Crim, Cas. 98. 


_! 


ee re 


2W. W. KR. 
38 Oan. Crlioa. 





sn. ———~.J—-Where deft. had been 
summarily convicted by a mugistrate, 
who had been informed by a sworn 
interpreter tbat deft. pleaded guuty :— 
fla: certiorari was uot available, 
unless the prerauinption that the pro- 
ceedings were regular was rebut ted.- 
Rk. ov. Lei Wan Dat (1928), 41 Can. 
Crim. Cas. 152,—CAN. 

ap. The et. on certiorari 
will quash w conviction by a magistrate, 
made without evidence belng taken 
but on the statement of the sworn 
interpreter tbat accused pleaded guilty, 
where 1t appears to the ct. that acoused 
did not really understand what offence 
he was charged with. In such a case, 
accused cannot be taken to have pleaded 
wiuulty & the magistrate had no juris- 
diction to convict.—RK. v. MLannk, 
{LyUZ3s] 3 Ww. Ww. R. 988: 40 Can 
Crim. Caa. 287.~—-CAN. 


Cases 2707-—3350. 


2797. Add. Annotation :—Refd. R. v. Sheffield JJ., 
Lz p. Rawson (1927), 91 J. P. 193. 

2812. Add. Annotation :—Expld. & Distd. R. v. 
Central Criminal Uourt JJ., Ex p. L. C. C., 
(1925]2 K. B. 43. 

2820. Add. Annotation :—Moentd. 
[1025] P. 167. 

2822. Add. Annotations :—Ae to (2) Apld. R. v. 
hae ek ai Ea p. Oarmichael (10927), 
96 L. J. K. B. 847. Refd. R. v. Minister of 
Eealel Pan Yaffe, [1030] 2 K. B. 98. 

2880. Add. Annotation :—Roefd. Palmer v. Crone, 
[1927] 1K. B. 804. 

2884. Add. Annotations :—Refd. R.v. Adams, Fz p. 
Pope, (1923] 1 K. B. 415; Palmer v. Crone, 
{1927} 1 K. B. 804. 


2846. Add. Annotation :—Consd. 
Carlton (1928), 93 J. P. 65. 

2862. Add. Annotations :—Apld. BR. v. North 
Worcestershire Assessment Committee, Ex p. 
Hadley, [1929] 2 K. B. 3897. Refd. Frome 
Fane? ‘Breweries Oo. v. Bath JJ., [1926] A. C. 

2869. Add. Annotations :-—Consd. Frome United 
Breweries Co. v. Bath JJ., [1926] A. C. 586. 
ron Pratt v. Workers’ Union, [1929] 

2028. Add. Annotation :—Refd. Kenney v. Kenney 
(1925), 183 L. T. 400. 

2941. Add. Citation :—7 Dowl. 616. 


2955. Add. Annotation :—Distd. R. v. Central 
Criminal Court JJ., Ex p. L. O. C., [1925] 2 
K. B. 43. 

8058. Add. Annotation :—Refd. RK. v. Minister of 
Health, Hz p. Yaffe, [1930] 2 kK. B. 98. 
8069. Add. Annotation :—Refd. R. v. Adams, Ex p. 

Pope (1923), 128 L. T. 597. 
8075. Add. Annotation :—Refd. RK. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 
31381a. Who may apply—Not plaintiff.|—-Sowron 


Fox v. Fox, 


Andrews” v. 





PART IX. SEOT. 6, SUB-SECT. 2.— | v. 
B. (b) i. 


2801 i. General rule.) —- Want of 
jurisdiction in a magistrate & irreru 
Jamtios in procedure which touch the 
substantial mghts of appct. constitute 


those excoptional circumstanocer which ore [1926] 1 W. 


TIPPERARY OOUNTY 
JuSTION, [1924] 2 I. ht. 69.— IR. 

2888 i. Conmrtions—Formal dfeel 
wn.}—It is the duty of the ot. on 
certiorari to see that convictions are 
Hor, (102 regular a form.—R. v. 


EnexisH anp Empr: Dicest Supplement. 


ai cus « & CLERKE (1675), 2 Rep. Oh. 108 3 

Annotation :—. Patents & En rks v. 
maeee Ald, Gia Giusti & Engineering Wo 

8181b. s. P. poset Patents & ENGINEERING 

Works, Lp. v. Maas, [1928] 1 Ch. 515; 

92 L. J. Ch. 845; 40 R. ’P. C, 199; sud nom. 

GIUsTI PATENTS. & ENGINEERING Works, 

Lap. v. Maaes, 129 L. T. 488. 

notation : penta. a arken S. & Co., Ltd. v. Cocker Bros. 


aisaoy. 46 R.P.C 

3142a. Reference ie statutor & other orders & to 
private & local Acts—Duty to supply copies 
for use of court.}—Practrich Nore, [1926] 
W. N. 308. 

3168a. ——— Removal of cause i for by 
plaintiff.|—Sowron v. CUTLER OCLERKE 
(1675), 2 Rep. Ch. 108; 21 BH. R. 630, 


Annotation :—-Apld. Glust! Patents & Engineering Works v. 
Maggs, [1923) 1 Ch. 515 


3168b. No appearance by defendant in 
proceedings in superior court.]—QrIUSsTI 
Patents & BNGINEERING WORKS, LID. v. 
Maa@s, (1923] 1 Ch. 515; 92 L. J. ‘Ch. 345 ; 
40 R. P. C. 199; sub nom. GIUSTI PATENTS 
& }INGINEBRING Works, Ltp. v. Maaas, 129 
L. T. 438. 








Annotation i Ment. a Aches S. & Co., Ltd. »v. Cocker Bros, 


(1929), 46 R.P.C 

8185a. ——— ue Acca UNN v. MACKHIENRY 
(1750), 1 Wils. 277; 95 KB. R. 617. 

3185b. — —— jJ—On the removal of a 
cause from an inferior to a superior ct., it 
pltf. declares de novo, he ig not bound to 
declare in the same form of action as that in 
the inferior ct.—BOWERBANK v. WALKER 
(1787), 2 Chit. 617. 

3209a. Reference to statutory & other orders & to 
private & local Acts—Duty to supply copies 
for uve of court.]|—PRAcTICE Nors, [1926] 
W.N. 308. 

8350. add. Annotation :-—Generally, Refd. Maclean 
v. Workers’ Union, [1929] 1 Ch. 602. 


— —— —_—_— 











Districr , to grant a writ of cy Adal in aid in 


crimmal mattors.-——R. McAvpaM, 
oie L. kt. "335 L961 W. ae NR. 
207; 44 Can. Crum 155; 35 


LB. C, R. 168.—CAN. 


Hine | parr Ix. SECT. 9 SUB-SEOT. 3.— 


ae tat 45 Can. 


tify relict b . Cas. 239; 37 B.C. RR. 158.— Ae (a) 

toda woot ae night'ot appeal | © 3386 i. Who may apply- “* Person 

OKREY 0. SPANGLER, [1925] 1 by 2888 Hi. ——- —— Unauthoriaed | 2grveved."] — licensing inspector 

859 ; iY [1928 5} 1 W. R. 518; 19 Sask sentence.}-—CHin Kow v. Moaquin arn ar oileeton Moe the gran Pies 

C o—eams| 

“eg0t Bw PART 1X. SkOp, 6, aub-ancr, a | feeriee of ts snplintion vst tnt 
een, J YAN, [1925] as a caring of the application, state a 

1p. L. . 877; 48 Gan. Cri ay Cua. Pan cael ae SECT. 2. the objection was lodged as a 


2283; 52N. B. R. 104.—CAN 
PART IX. SECT. 6, SUB-SECT. 2.— 
B. (b) dil. 


st. Perjury.}-—A conviction can be 
attacked on cerhorart on the ground 
of perjury or ae fraud.— lh. 


Gan ae 4) 1 


2826 i. General rult.}—Where the} Can Cas. 2 2: 


jurisdiction of an inferior ot. depends 
upon oe faot collateral to the aotual 
matter which that ct. has to try, it 
cannot hed @ wrong dovision with regard 
to that fact give itself jurisdiction 
which it would net otherwise possess, 
The lower ct. must decide as to tho 
collateral fact in the first instance, but 
the superior ot. may upon certlorar: 
inquire into the correctness of that 
deciston.— R. {a ReNA WAT )2 ARMAGH 
JJ., [1924] 2 55.—IR 


takes away tho 


named 
implying a refere 


a2 
877; ; T1983) 2 W. W. R. 1126.—CAN. 


PART 1x. mal 3 neers 2.— 

3042 i. Right not erate away— Untess 
expressty stuted.}—W. 
it does not disenti 
certioruri, where the Crown is not 
& there sabe ae ion gr soccer 


© Crowr 
R. v. ON SING, 11924) ry w “W. R. 358. 
—CAN. 


formal objection, & that he did act 
desire to give or olfer evidence or to 

address the ct., &, after the licence 
v. | had been grantod by the ot., treated the 

- L. KR. 695; 40 | lioence ax belug valid in subsequent 
19 Alta. L. R. proceedings before the licensing ct. 

Le pabecquently moved for a writ of 


certiorart to the grant of the 


licence :—. he was a person 
aggneved, & pankpetent to 6 the 
application. re 0. mares LICENSING 
here a statute Son RITY, He p. KELLY, 
ht of certoruri, R. Qd. 161.—AUS. 


e the Crown to | PART IX. SECT. T. 9, SUB-SECT. 5.— 





gi. Pancuss more than thirly 
days after conviction — Intozicating 
Laguor Epa Behe ee EP Chowiny. 


PART IX. ancl 6, 8UB-SECT. 2.— Dave Co. 
B. (d). PART IX. SECT. 9, SUB-SECT. 2,—I. N. Bout “19381 4 x mir ma 661; 50 

2670i. General rule.)—- Where @ 8287 i. No appeal lhes— Criminal - 373.—CAN. 
conviction was bad on ite face :-—Held:| matter.)}—The Ct. of Appeal in British —_— v. BEGIN, 


a@ writ of ceritorari should issu the 
conviction be quashed.—R., sue & the 


Columbia has no juris 
ah appeal from the refusal of a judge 


+R. v 
ction to hear A. p. Caron (N. an) (1928), "80 Can, 
Orim. Cas, 69.-~-OCAN 
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8852a. S. P. Re KAYE (1822), 1 Dow. & Ry. K. B. 
4386; 1 Dow. & Ry. M. C. 114. 


$356. Add. Annotation :—Mentd. R. v. 


(1923), 128 L. T. 305. 


3433a. ——— Cross-examination of deponent—When 
ordered—Only in very special circumstances.] 
—R. v. KENT JJ., Bae p. Situ, [1928] W. N. 


137. 


3456a. Reference to statutory & other orders & to 


Vol. XVI.—Crown Practice. 


private & local Acts—Duty to supply copies 
for use of court.|—PRACTIOn NoTr, [1926] 
W.N. 308. 


Corfield 


8581. After this case add ‘“ See, now, Judicature 
(Consolidation) Act, 1925 (c. 49), s. 25.” 
3596. Add. Annotation :-—~Refd. R. v. L. C. C., 


He p. Swan & Edgar (1927) (1029), 141 L. T. 


590. 


Part X.—The Attorney-General. 


3637. Add. Annotations :—Folld. A.-G. v. West- 
minster City Council, [1924] 2Ch. 416. Consd. 
A.-G. v. Sharp (1930), 99 L. J. Ch. 441. Refd. 

[1925] Ch. 

Deuchar v. Gas Light & Coke Co., [1924] 2 


A.-G. v. Denby, 
Ch. 426 


3637a. ——.}—Where the A.-G. has exercised his 
discretion by issuing his fiat for the prosecu- 
tion of an action against a public body to 
restrain an unauthorised exercise of 
powers, the ct. will not consider whether the 
action is one proper to be brought in the 
circumstances.—A.-G. v. WESTMINSTER Crry 
CouncliL, [1924] 2 Ch. 416; 93 lL. J. Ch. 573 ; 
1381 L. T. 802; 88 J. P. 145; 
711; 68 Sol. Jo. 736; 22 L. G. R. 506, C. A. 


3641. Add. Annotation :—Mentd. Black v. George 
Parker & Sons, Lid. (1929), 112 L. 'T. 1380. 


8651. Add. Annotations :—As to (1) Consd. A.-G. «. 
Sharp (1930), 99 L. J. Ch. 441. 


v. Denby, [1925] Ch. 596. 


3667. Add. Annotation :-—-Mentd. Wt. v. 


(1929), 112 L. T. 383. 


8674. dd. Annotation :—Mentd. 
formers’ Protection Assocn., Ltd. v. British | 





Oe a er te ee ee 


PART IX. SECT. 9, SUB-SECT. 3.— 


3373 li. —— May be amended.) - 
Leave may be given to amend a notice 
of motion to quash a conviction by 
including additional particulays im- 
tended to be relied upon.—-R. (LLSLits) 
». MARCOVICH, [1923] 2 W. W. R. Y7o. 


PART IX. SECT. a EUR SECT: 3. — 
1. 


3410 i. Absence or excess of juris- 
diction— May be shown by affidavil.}— 
While on certwrart the depositions 
vefore the magistrate cannet be con- 
sidered by the ct. in determining 
whether his ‘urisdiction was estab- 
lished, yet appct. who seeks to quash 
a conviction, on the ground of want of 
or excess of jurisdiction, may incor- 
porate in propor material, & thus 
present to the ct., uny facts, whether 
within or outside the de ositious, 
which would atfect the jurisdiction of 
the magistrate.—RK. ». Rozoxowskl, 
11926] 1 D. L. R. 732;  [1926) 1 
W. W. R. 241; 45 Can. Crim. Cas. 
193; 36 B.C. RK. 327.— CAN, 

PART IX. saad 7 aaa 3.— 
e 6 s 

ew. Affidavits tending to establish 

ut of accused—Not mnissible. }~— 

. 0. MLAKER, (1923] 3 W. W. R. 988. 
—CAN. 

PART IX. SECT. 9, SUB-SECT. 3.—K. 

3556 i, General rule—Whether court 


| 


3678a. 





596. Mentd. 


International 
T. J. BR. 485. 
——.]-- In cases of ultra vires, delay 
is not a ground for refusing relicf in a suit. by 
the A.-G.—A.-G. v. SouTu STAFVORDSHIRE 


Pictures, Ltd. (1930), 46 


WATERWORKS Co. (1909), 25 T. L. RK. 108. 


its 


40 T. L. R. 


Ch. 566. 


Refd. A.-G. 


Southern 


3692. Add. 


Masical Per- 


ee ee 


well eramine evudence Staninary Con- 
vection J}—J the caso of w& sUuminary 
conviction for an indictable oflence 
tho ect. on certiorart is not precluded 
from examuning the evidence to uscer- 
tain if there vas any legal evidence 
upon which accused (¢ uld be or ought 
to have been convicted.—-Jt. v. OAKS, 
L1923) 1 W. W. R. 1220; 39 Can. Crum. 
Cas. 329.- CAN. 

3556 in. - — .jJ-hR. wv. 
Jackson, [1924] 1 W. W. dt. 817, 
41 Can. Crim. Cas. 416 —CAN. 

3556 ii. Kev. 
BRasNDELINA, [1927] 1. W. W. R. 832, 
47 Can. Crim. Cas. 166; 38 B.C. it. 
87.—CAN. 


PART IX. SECT. 9, SUB-SECT. 3. M. 


sy. Wacther appeal les—Crinenal 
proceedings |—-No appeal lic to the Ct 
of Appeal from an order mado by a 
judge of the King’s Beucb on an appli- 
cation for certiorari, with mrpect to a 
conviction under the Crimunal Code.- - 
Re NaGy, NAGY v. GAIL (Sask ), (1926, 
3 W. W. BR. 7593; 46 Can Crim Cas. 
333.— CAN, 


PART X. SECT. 3, SUB-SECT. 1. 


sz. Cannot sue in oficial nume on 
behalf of himself personally -A.-. 
FOR ONT*RIO v. RusskLe (1021), 64 
D.L. R. 59; 49 0. L. 10s) CAN. 


sa. Right to rssue summons under 
Customs Acte—No prosecution custitutcd 
by Minister, Depurtment vf State, or 
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| 


8682. Add. Annotations : -—Consd. A.-G. v. Sharp 
(1930), 99 L. J. Ch. 441. 
formers’ Protection Assvcn., Ltd. v. British 
International 
T. L. R. 485. 


3684. Add. Annotations :—Refd. A.-G. v. West- 
minster City Council, [1924] 2 Ch. 416; 
A.-G. v. Leeds Corpn., [1929] 2 Ch. 201. 
Mentd. Deuchar v. Gas Light & Coko Co., 
[1925] A. C. BOL; A.-G. vo. Tynemouth Union, 
[1930] L Ch. 616; Nixon v. A.-G., [LOSO] L 


Refd. Musical Per- 


Pictures, Iitd. (1930), 46 


3686. Add. Annotation: --Refd. A.-G. v. County 
ot London Electric Supply Co., [1926] Ch. 542, 
3688. Add. Annotations :—Consd. A.-G. v. Sharp 
(1930), OD L. J. Ch. 4£1. 
Denby, [1925] Ch. 506. 
Annotulion :—Mentd. 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. 


Refd. A.-G. v. 


Bournemouth- 


~ _— = — _— 


authorised person J—A district Justica 
raised & preliminary objection to tha 
hearing of 3) summons chargiig an 
offence under Customs Acts, viz. that 
the complainant was the <A.-G., the 
district Justice belog of opinion that 
under Customs & Inland Revenue Act, 
1870, 8 11, an offleer of the customs & 
Cxcise must bo the complainant: ~ 
Held the objection was unsuetain- 
able a4 Criminal Justice Administra- 
tion Act, 1921, 8. 9 (2), authorised the 
A.-G. to prosecute In any ct of sunmary 
Jursdiction in all cases in whieh a 
prosecution is not instituted by a 
Minister, Dept. of state, or authorised 
person A.-G. wv. HLRALY, [1028] L. Lt. 
46U.-—IR. 


PART X. SECT. 3, SUB-SECT. 2. 


3681 1. General rule.) Lhe Ao G, 
exclusively the Jegal ropresdi lutive of 
the public & the rights of the public, 
Whether for the puro. of bringing an 
action to assert those syht4, or of 
defending an action, ii which the 
rights of the public ure assalicd.—- 
aa vu ALG, (1900) [. dt. 471L— 


3683 11. -}+ Semble: a bill 
to romove a fixed bridge across & navig- 
able 11ver as abe oe navigation, & 
to crect instead a drawbridgo, a: 
yuovided for by statute, should be by 
the <A.-G., where the statute wa 
passed for the general benefit of the 
public—CuLn v. GRAND Thusn Ity. 


Cases 8701—3736. 


3701. Add. Annotation :—Mentd. Stevens v. Will- 
ing & Co. (1929), 167 L. 'T. Jo. 178. 

3708. Add. Annotation :—Refd. R. v. oe 
Ez p. Wilkinson, [1927] 1 K. B. 468 

3715. Add. Annotation :—Refd. Salisbury & Ford- 
ingbridge District Drainage Board v. Southern 
Zeaning Co. (1920), Ltd., [1927] 2 K. B. 

3718. Add. Annotation :—Refd. Hardie & Lane v. 
Chiltern (1927), 96 L. J. K. B. 778. 

3719. Add. Annotations :—Apld. Hurley v. Stepney 
B. C. (1923), 67 Sol. Jo. 767. Mentd. St. 
Nicholas, Acons v. L. C. C. [1928] A. C. 469; 
oo v. Willing & Co. (1929), 167 LL. T. Jo. 


3720. a Annotations :—Consd. Salisbury & 
Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 2 
K. B. 566; A.-G. v. Sharp (1930), 99 Ld. Ch. 
441, C. A. 

PART X. SECT. 4. 


sb. Questions raised as to furisdictuon 
of Provincial Court—Or mght of 





995, 
8 i. 
counterclarm.,| 


~~ ee 


56 O. I. TR. 35.-.CAN. 


To meantatn set-off or 
Weld; 


ENGLISH AND Empire Digest SUPPLEMENT. 


3722a. Proceedings to restrain borough council 
from reducing wages of employees.}—In an 
action by three members of a borough 
council for a declaration that a resolution of 
the council reducing the wages of the council’s 
employees was ultra vires & invalid, on the 
ground that the resolution was not passed 
by a two-thirds majority in accordance with 
the council’s bye-laws :—Held: the A.-G. 
must be a party to the action.—HuURLEY v. 
STEPNEY BoROUGH CoUNCIL (1923), 67 Sol. 
Jo. 767. 


3733. Add. Annotations :—Refd. Re Letters Patent 
No. 189,207, Re Carbonit Akt., [1924] 2 Ch. 
53; R. v. Copestake, Ea p. Wilkinson (1926), 
96 L. J. K. B. 65. 

8736. Add. Annotations:—As to (1) Refd. Re Letters 
Patent No. 139,207, Re Carbonit Akt., [1924] 
2 Ch. 53. Generally, Mentd. Campbell v. Pol- 
Jak, [1927] A. C. 732. 





8S iii. To prosecution for falsify- 
ing pedigree -Vhether appluable to 
pedigrees of aninals.J—The olfences 
contemplated by Criminal Code, ». 597, 





to allow a 


ovincial Attorney-General to intervene | counterclaim or set-off the ct. must as : 
—Notice to Attorney-General before | vu condition preccdent be vested with yileh uel ane PORE Be nee 
appeal heard.|—VaLois v. Bovowsr- | the jurisdiction of bearing both the gommenced, are iyoseereatedoby Bc419 
VILLE, [1928} 1 D. L. R. 343.—CAN. action & tho counterclaim or set-off, & | thereof, the pedigree referred to 


that tlug ct. has no jurisdiction to hear 

tho counterclaim until a fiat has bcen 

given to bear tho same —kH. », 

QGRAVL EXPORT BREWING CO., 

JOHN LABATT, Litn., 
CAN. 


PART X. SECT. 5. 


8723 i. Effect of fiat—-On amount 
recoverable. )|—-An award fur a sum in . 
excess of that named in the A.-G.’s : 
flat :—Held : void, even though A.-G.’s 
consent was afterwards obtaimned.—- 8 ik. 
Beach v. Hypro-ELrorric Powrr | Jtcprosentatiee 
COMMIASION OF ONTARIO, [1925] 4 
D. L. R. 613; affg., {1924) 4 D. Lk. 


Cc. It 108. 


- J). L. R, 683. 


—— To action by ratepayer— 

action. | - Loa 

CHATHAM Municipaniry (N. 13). [1928] 
CAN 


therein i ove which 18 of importance 
mn determining the title to property. 
Such consent 18 not necessary to a 
prose ees ee Live Stockh Pedigree 
Act, hk. S. 1927, c. 121, 8. 17, with 
respect to a “false or fraudulent ‘atate- 
ment of the pedigree o1 an animal.— 
R. ov. DAVENPORD sate )» (1928) 2 
D.L. R. 852; (1928) 
50 Can. Crim. Cas. 10.- CAN. 


Cos- 
Lvrp., 1. 
(1925) Kixeh. 
ait. 


1W. W. Rt. 876 ; 


Vol. XVII.—Cases 22—537. 


CUSTOM AND USAGES. 


Part |I.—--Custom. 


22. Add. Annotation :— Generally, Mentd. Moser | 74. .1dd. Annotations: Refd. Glamor 
C : Ms : : - wldd. . a: ; an Count 
v. Ambleside U. 1). ©. (1925), 89 J. P. 118. | Council v. Glasbrook, [1924] 1 5. B. 870. 
30. Add. Annotation :—Mentd. Maine & New Mentd. Brocklebank v. R., [1925] 1 K. B. 
Brunswick Electiical Power (Co.  Lart, ou. 
1 ‘ 
[1929] A. C. 63]. 75. Add. Annotation : ~ Refd. Busby v. Avgherino, 
32. Add. Annotation: Mentd. Horlick v. Scully, [1928] A. ©, 290, 
[1927] 2 Ch. 150. 77. Add. Annotation: -Consd. Busby v. Avg- 
4s. a Annotation :—Refd. The Harkaway, herino, [1928] A. ©. 290. 
1928] I. 199. ° 86. .ldd. Annotation : - Generally, Mentd. Moser 
61. Add. Annotations :- Mentd. Sack v. Jones, | r. Ambleside UL D.C. (1925), 89 J. P. 118. 
eet Ch. 235; Brooke r. Kool, [1925] 2 K. BR. | 164. ol aU Cl tie : Refd. Moser v. Ambleside 
578. ~ D.C. (1925), SO J. BL 118. 
| ’ 
65. Add. Annotation :— Refd. Busby v. Avghetino, | 212. .idd. Annotation: Mentd. The Fagernes, 
[1927] 2 Ch. 33. [1026] PL 185. 
Part Il.—-Usages Generally. 
303. Add. Annotations :- Apld. Sagar r. Ridchalgh | 451. Add. Annotation :--Mentd. Akt. Occan v. 
se) & Son, Ltd., (1980) 2 Ch. 117. Mentd. Harding, [1028] 2 K. B. 371, 
srowning v. Cr "alley Collieries, [1926 ; 
ik. Th hoe: rumlin Valley Collierien, [1926 462. a ee i aor pad pees v. 
-aterson, Gochonis, Griffiths Lewis Stcam 
804. Add. Annotations :- Refd. Layton v. General Navigation Co. 7 Pate Foe ; 
ies ratitda oot a noo hee He i : O62 5 ACL 522, a. 2 ate rson, Lot honis, {1924] 
sake Y. SITIOS asl), ated ao De AX, o JAN, s 7 
Mentd. Rederiakt. Transatlantic v. Compagnie | 485. Add, {nnotations :- Mentd. Finlay v. N. V. 
Francaise des Phosphates de 1] Oceame (1926), | Kwik Hoo Tong Handel Maatschappij, [1929 | 
136 1. 'T. 619. [ K. 1. 100; Montague [. Meyer, Ltd. ». 
369. Add. Annotation :— Mentd. Mirjii Muir. | ee es eee ee 
Cheong Yue 8.8. Co., (J926] A.C. 197, apdae pi va ii ere eer 
384. Add. Annotation :—Mentd. Hotlich v. Seully, | or : is ee 1920] KO. peta » Hogg v. 
(1927] 2 Ch. 150. amiberger, re 4. 45. F000. 
: ‘ ; 497. Add. Annotations :— Refd. Scriven v. Schmoll 
393. Add. Annotation : -Mentd. Britannia I[Ty- x : ‘ r 
gienic Laundry Co. v. Thornyeroft (1926), Here ibe a ue ee oan 
{33 1. 183. | tS Cao) as Come Caney ne)” 
396. Add. Annotution :- Refd. AG. v. Godd: a pei 
(1920), OS Je TCR. B. TTB. Be eT GOs Add. innotation : Retd. Itederi Akt. Acolus 
: . ~ Hillas (1925), 134 bP. ; 
397. Add. Annolation: Mentd. Ito A’ Debtor, | pupae u tees ee 
[1927] 2 Ch. 307. 1510. Add. Annotation: Refd. United States Ship- 
nme ap 9 Mt page (95, ‘ 
434. Add. Annotation :—Refd. Schiller v. Petersen PAB ORIG tly PUN Ry CUAL 2 Gans 


(1924), 130 L. T. 810. 


PART I. SECT. 5, SUB-SECT. 1.—A. 


50 iv. Not essential to validily of 
custom] - The English common law 
rule of immemorial user is not required 
to establish a custom in Tnudia. It Is 
sufficient if the ct. ip satisfied of its 
reasonableness, certaluty, & existence 
for w sufficiently long time to bave 
become the customary law of the par- 
ticular locality, the user being neither 
vermissive nor fraudulent.—PRANN ATH 

UNDU v. EMPEROR (1929), J. L. 1. 57 
Cale. 526.—IND. 


B7 i. Tame of legal memory.|—The 
Jegal recognition of a custom in British 
India depends upon ite antiquity, cer- 
tainty & unitormity. <As to antiquity 
or the period of ‘‘ legal metmaory,” a 
British ct. need not cxtend its inquiries 
beyond its own establishment. More- 
over a series of legal decisions confirm- 
ing a custom is cogent evidence that 
such custom has the force of law.— 


537. Add. 


I. it. 


Consd. Smith, Hogg v. 


nee re enn ae 


Annotutions: 


caAistence; it must be shown that 
the eustom or usage reed on is certain 
& reasonable, 60 universally 
recognised that everyone engaged tn 
the trade knows, or should know, of it. 
- YRAtKS v. BARRETT (Sask.), [1927] 
3. I. R. 812; (1987) 3 W. W. RR. 
246. CAN. 


Cuan Pyv ro siaw 
G lian. 623.—- IND. 


PART I. SECT. 9, SUB-SECT. 1. 


pio --- Ret ajecam  Onsupyported , 
by urstances.| -A riwas-i-am is adimis- 
sible in evidence to prove the facts 
entered thereon, subject to rebuttal, 
& that the statements thercin may be 
accepted, even af unsupported by | 
instances. Manuals of customary law, 
In accordance with revdazp saat, sued 
by authority for each district, stand on 
much the same footing a- the rewaj- | 
cam itself as evidence of custom. — 


BIN (192%), [. 


PART IH. SECT. 3, SUB-SECT. 2. 


340 iv. - . V1ATES v. BARREDIT, 
No, 303 vii, ante.- CAN, 


PART II. SECT. 3, SUB-SECT. 8. 


350 ii. ~ — .]) -YEATES v. BARRETT, 


VaRSHNO Dirtit wo. Ravarsiir (1925), 
No. 303 vii, ante. —CAN. 


L. KR. 55 Ind. App. 407. —IND. 


PART II. SECT. 3, SUB-SECT. 1.— A. 


303 vii, -~- -.J — The 4 ication ’ 
whether a trade custom or usave exists 472 il. -}—HoOuMEs, Wison & 
is ove of fact, & clear & convincing (‘o., lirp. v. BaTa Kristo Di (1927), 
testimony is 1:equired tu prove ite | J. L. Kk. 54 Cale. 549.—IND. 
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PART If. SECT. 6, SUB-SECT. 2.— 
B. (a). 





Cases 587—708a. ENGLISH AND Empire Digest SUPPLEMENT. 


Bamberger, [1929]1 K.B.150. Refd. Rederi 
Akt. Acolus v. Hillas (1925), 134 L. T. 184. 


540. Add. Annotation :—Mentd. Richardsons & 
Bradley v. Bernhard, [1925] 2 K. B. 121. 


543. Add. Citation :—affg. S. C. sub nom. THE 
Turip, [1921] I. 146, C. A. 


Add. Annotations :—Folld. Hillas v. Rederi 
Akt. Acolus (1926), 43 T. L. R. 67. Consd. 
Dampsselskab Svendborg v. l. M. & S. Ry. 
Co. (1929), 141 L. T.521; Smith, Dogg & Co. 
v. Bamberger & Sons, [1929] 1K. B. 150. 
Refd. The Hensfjell, ''he Ornesfjell, The Upp- 
land, The Fritioff, The Svein Jarl (1924), 
131 L. T. 764 ; Akt. Dampskibs Steinrtad 
v. Pearson (1927), 137 L. T. 533. Mentd. 
Finlay James & Co. v. N. V. Kwik Iloo Tong, 
[1929] 1 K. B. 400. 


544. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 


.]-—Pltfs., shipowners, chartered a 
steamer to defts. to carry a cargo of timber 
from the Baltic to Hull. The charter- 
party contained a clause as follows: ‘‘ Cargo 
to be loaded & discharged with customary 
steamship dispatch according to the custom 
of the respective ports. The cargo to be 
brought to & taken from alongside the 
steamer at charterer’s risk & expense as 
customary.” The steamer discharged the 
cargo at Hull in due course, but disputes 
arose between pitis. & defts. as to he division 
of the cost of discharging the cargo. Ttfs. 
brought an action to recover a sum which they 
had paid in effecting the discharge which they 


544a. 





| 546. 


said should have been paid by defts. Defts. 
refused to pay on the ground that by the 
custom of the port of Hull the expense in 
question should be borne by the shipowners: 
—Held: the custom relied on by defts. 
was inconsistent with the language of the 
charterparty & was not admissible in order 
to decide upon whom the expense in question 
should rest.— REDERI AKT. ACOLUS v. HILLAS 
& Co., Lrp. (1926), 96 L. J. K. B. 186; 136 
L. T. 385 ; sub nom. Hituas (W. N.) & Co., 
Lrp. v. REDERI AKT, Acouus, 43 T. L. R. 67; 
32 Com. Cas. 69; 17 Asp. M. L. C. 193, H. L. 


notations: -—Consd, Smith, Hogg & Co.v. Bamberger & Sons, 

Anne 1K. B. 15 . Dampsselskab Svendborg v. 

London Midland & “Scottial "Ry. Co. (1929), 141 L. T. 521. 

545. Add. Annotation :—Refd. Rederi Akt. Acolus 
v. Hillas (1925), 184 L. T. 184. 


Add. Annotation :— Consd.'Rederi Akt. Acolus 
v. Hillas (1925), 42 T. L. R. 69. 


Add. Annotation :—-Mentd. Rye v. Purcell, 
[1926] 1 K. B. 446. 


Add. Annotation : -Mentd. Callard v. Beeney, 
[1930] 1 K. B. 353. 

Add. Annotations :—-Mentd. Capel St. Mary, 
Suftolk v. Packard, [1927] P. 289; Re Trans- 
ferred Civil Servants (Ireland) Compensation. 
{1929} A. C. 242. 


587. Citations :—Tor ‘‘9 App. Cas. 
‘*8 App. Cas. 508.” 


588. Add. Annotations :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458; 
Dampsselskab Svendborg v. Iu. M. & S. Ry. 
Co. (1929), 141 I. T. 521. 


550. 
558. 


559. 


508,”’ read 


Part II1.—Particular Usages. 


695. Add. Annotation :—Mentd. Laurie & More- 
wood v. Dudin, [1925] 2 K. B. 383. 


602. Add. Annotation :—Refd. Sagar v. Ridehalgh 
(i.) & Son, Litd., [1930] 2 Ch. 117. 


616. Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 


628. Add. Annotations: — Mentd. Robert A. 
Munro & Co. v. Meyer, [1930] 2 kK. B. 312; 
oie Bros., Ltd. v. Bell (1930), 47 T. L. R. 

7. 


625. Add. Annotations :—Consd. Michalinos v. 
Drefus (1924), 131 L. T. 177; Bunge y 
Born Co. v. Brightman, [1925] A. C. 799. 
Refd. Brightman v. Bunge y Born, [1924] 
2 K. B. 619; Matheos S.S. v. Dreyfus, 
[1925] A. C. 654. Mentd. Einar Bugge A. S. 
v. Bowater (1925), 31 Com. Cas. 1. 


635a. Lancashire -Weaving trade Deduction for 
bad work in estimating value of work to be 
paid for.]-—-SaGar v. RIDEHALGH (H.) & 
Son, Lrp. (1930), 941 J. P. Jo. 800; 170 
L. T. Jo. 492, C. A. 


636. Add. Annotation aean Lake v. Simmons 
(1926), 95 L. J. K. B. 586 

643. Add. Annotation :—Retd, ee Coal Co. 
v. Stone & Rolfe, [1926] A. C. 414. 


646. Add. Annotation :—Apld. ee v. Riversdale 
Mill Co. (1927), 96 L. J. K. B. 691. 


663. Add. Annotation :—Mentd. Cohen v. Roche 
(1926), 95 L. J. K. B. 945. 


Add. Annotation :-—Mentd. Allen v. Royal 
Bank ot Canada (1925), 11 T. L. R. 625. 


Add. Annotation :—Mentd. Wirji Mulji v. 
Cheong Yue 8.8, Co., [1926] A. C. 497. 


Add. Annotation :—Distd. Mikkelsen v. Arcos 
(1925), 42 T. L. R. 3. 


Add. Annotations :—Mentd. Finn v. Shelton 
Iron, Steel & Coal Co. (1924), 181 L. T. 213; 

Westminster Bank v. Hilton (1926), 186 L. T. 
315; Sassoon v. International Banking Corpn., 
f[1927] A. C. 711. 


703a. Usage as to arbitration.]—Pltfs. sold to 
defts. a quantity of paraffin wax under a 
contract providing, “any dispute arising 
under this contract to be settled by 
arbitrators in London in the usual way.” 
A claim was made by defts. against pltfs., 
& the arbitrators, being unable to agree, 
appuinted an umpire by a document headed, 
‘the use of this form constitutes a sub- 
mission to the rules of the assocn.,’’ i.e. the 
London Of] & Tallow Trades Assocn. The 
umpire awaided that defts.’ claim failed & 
that they were to pay the costs of the 
arbitration. The rules of the assocn. pro- 
vided for an appeal to an appeal committee, 
& defts. claimed a right of appeal. Pitfs. 


678. 


690. 


700. 


701. 
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710. 


712. 


729a. Carriage 
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thereupon brought an action against defts. 
to recover the costs of the arbn., & the evi- 
dence was that in the trade in paraffin wax 
the usual way of settling a dispute by arbn. 
was to appoint arbitrators who could appoint 
an umpire whose decision would be final :— 
Held: the heading did not apply & the umpire 
was really appointed in pursuance of the 
origi agreement as to arbn. & not under 
the rules of the assocn., & pltfs. were entitled 
to recover.—PALMER & Co., Lrp. v. PiLor 
TRADING Co., Lap. (1929), 45 T. 1. R. 214. 


Add. Annotations :—Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461; Hirji Mulji v. Cheong Yue S.S. 
Co., [1926] A. C. 497. 


Add. Annotation :—Refd. Williams v. Manis- 
salian Fréres (1923), 29 Com. Cas. 42. 


of wool.|—The contract of 


71844 


742. 


623 


carriage customary in the trade for the 
carriage of wool from import ship in London 
to Bradford via Goole is one by which the 
carrier undertakes to deliver the wool in 
a good condition as he receives it, the act 
of God & the King’s enemies excepted.— 
FRANCE, FENWICK & Co. v. MANNHEIM 
INSURANCE Co. (1905), 10 Com. Cas. 242. 


Metal trade —Rules of London Metal 
Exchange—-Clerk prohibited from dealing as 
pha —The fact that the rules of the 
sondon Metal Exchange prohibit a clerk to 
a member fiom participating in dealings on 
the Exchange us a principal does not make the 
contracts void as being against public policy. 
—BARNETY v. SANKFR (1925), 41 T. GD RK. 
680; 69 Sol. Jo. 824. 


{dd. Annotation :—Mentd. Ellesmere, [Parl 
v. Wallace, | 1929] 2 Ch. 1. 
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DAMAGES. 


Nature and Classification. 


1. Add. Annotation :—Refd. Marbé v. George 9. Add. Annotations :—Consd. Admiralty Comrs. 
Edwardes (Daly’s Theatre) (1927), 48 T. L. B. v. S.S. Chekiang, [1926] A. C. 637; Admiralty 
460. Comrs. v. S.S. Susquehanna, [1926} A. C. 

1a. Damages compared with statutory compensa- 655. Mentd. The Moliére (1924), 41 T.L. R. 
Hon. enya sundep Cos. Aone 1908 154. 

(c. » 8. is not, either as to the amount 

recoverable or the mode of measuring it 14 Add. Annotations :—Refd. Performing Right 
something different from or even greater Society v. Mitchell & Booker, [1924] 1 K. 'B. 
than damages.—CLARK v. URQUHART, 762; Falcon v. Famous Players Film Co. 
ee URQUHART, [1930] i C. 28; 99 (1925), 42 T. L. R. 91. 

2J.P.C.13 141 L. T. 641, IL. L. ee , 

8. Add. Annotation :—Mentd. Sassoon v. Inter- an: ae oon 180 ‘L. ee BRSDIO: "ts, 2a 
national Banking Corpn., [1927] A. C. 711. : 

8. Add. Annotation :—Refd. Peyrae v. Wilkin 19. Add. Annotation :—-Consd. Ilford U. D. C 


son, [1924] 2 K. B. 166. 








Beal, [1925] 1 K. B. 671. 


Part Il—Rules and Principles in Awarding Damages. 


of rebuilding the cottage & making it as 


20. Add. Annotation :—Mentd,. lMverett v. Ryder | ; 
(1926), 135 1. 'T. 302. good & habitable as before the fire, but the 
22, Add. Annotation :—Refd. Lloyds Bank >. difference between the money value of the 
Chartered Bank of India, Australia & China owner’s interest before & after the tire.—Moss 
(1928), 97 L. J. K. B. 609. v. CHRISTCHURCH RURAL DisTRicr CoUNCIL, 
q $ 50: 
28. Add. Annotations :--Consd. The Chckiang, ee a a i 
[1925] P. 80; The Susquehanna, |1925] PD. fe eg ee eee ee ° : 
196; A.-G. v. Glen Line, Lid., & Liverpool 30. Add. Annotation :—Refd. York Glass Co. v. 
& London War Risks Insce. Assocen. (1929), Jubb (1925), 134 L. T. 36. 
34 Com. Cas, 30D. 34. Add. Annotation :—Apprvd. Swift v. Board of 
29a. a yee see ite ibid rien Trade, [1925] A. C. 520. 
cottage was almost completely destroyed by ae < . 
fire caused by a spark emitted from a stcam- 40. Ase 10101 2 Gh oo Valentine v. 
roller which was found to constitute a yde, [ : : 
nuisance. In assessing the damages recover- 41. Add. Annotations :—Mentd. Putsman v. 
able by the owner ot the cottage :--Held: Taylor, [1927] 1 K. B. 637; Hxpress Dairy 
the measure of damage was not the fair cost Co. v. Jackson (1929), 99 L, J. KK. B. Sh. 
PART I. i a an - nid she hi un ing osalek is eras Gee: 
e > y 4TD ° s 48 
ects Gna canates PARCEL in report. of ‘iyury done to. the | 0, Lei. 609: affd 1192514 D.t i 
inean small damuges.—McGrE ¢. Jand, the trial Judge assessed pitf'’s | 516; A a Li: > ite 6103 affd., Hivgo) 4 
CLARKE, [1927] 1 W. W. BR. 593; 38 damages at $1,500, estimating the D. L. ; [1926] 3 W.W. Rh. 26.- - 
BG 160-~CAN. eae eee: 4 
—— —— .;-Lunpy t. McLrop | into account deft.’s whole course of (B.C. Me (1929) ie L. path 307. CAN. 


®. PownEL (Sask.), Sara 3W. W. &. 
70D. L 


991 ; 


27 i, 
Property destroyed by 
damages 
through destruction of property by 
fire cause 
ifeld: 
not the cost of replacing the property 
destroyed, but the value of the proporty 


L. R. 659.- CAN. 


PART II. SECT. 3 


Application of rule- In tort — 
fire.) —Where 
were recovered for loss 
d by doft.’s negligence > — 


the moasure of damages was | Cleat 


wrong. 


one DL. Ri, 
CA 


conduct & persistence ino the 
which he wah domg, fixed the total 
damages at $1,500 
rogurd to the evidence & to the fact that 
the ineasure of damages is not the sum 
necessary to restore the property, but 
the depreciation in its selling value, 
the finding of $3, 00, 
damage done, could not be sald to be 
-PArPARD v. CAVOLFTI, 
63.0. R. 171. 


-Held - 


for the actual 


wrong 
PART II. SECT. 4 


38 x —— Gvods nut of 
Prradeny ddescription-—A llawance made. | 
—Certain goods supplied under a 
coutract not answering the warranted 
description were taken back & an 
adjustment made in rospect of them : 
—Held: the pucchaser could not claim 
damages for the breach.—HaAmiLron 
GeaR & MacwHinE Co. v. Lewis 





as it s ood at the time of the dest ruc- 
tion. The cost of replacing may be 
taken into account in artiving at such 


valuc. — STEVENS i ABBOTSYORD 
LUMBER Co., ee es o RR. 1163; 
1 W. W. BR. 660 3 B. . R. 299.— 


CAN. 

27 1 ——— ——-.] — Where 
there wad been misdirection as to the 
damages, viz. that they should be 
asseased on a replacement basis :— 
Held: there should be a new trial.— 
O’NEIL ¥. DOMINION CoaL Co., [1924] 
i D. L. R. 961 Py 57 N. 8. Rn. 126.—CAN. 





80v ~ ] —AICRIN ¥. BAN PLR 
(B.C. ), 11929) | $)D.L KR 327.- CAN. 

30 vi. Where plaintiff has 
alternative claam—Duty to elect.}— 
Damages cannot be recovered both in 
tort & for breach of contract, when the 
tort & the breach of contract result 
from ve same act ; in such a case pitf. 
pce elect or be dccined to have elected ; 

&, if ho sechs to recover damages for 
Dreach of contract, they must be 
measured upon that ‘busis & not upon 
the basis of any comeident or con- 
comitant act of tort.— TORONTO 
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| 
having | 


BRorHERS, (1924) a a L. R. 367; 54 
QO. 583.—CA 


L. fae 
38 -~—.J—FRENCH vv. 
eee 28] 3D. L. R. 555.—CAN. 
421 .}—In an action for 
wrongtally obstructing the flow of a 
river by increasing the hoight of a weir, 
whereby pltf.’s lands, abutting on the 
river, were Hooded, the Judge declined 
to direct the jury that actual damage 
was essential to maintain the me tion :— 
Held: the direction was bt.— 
M‘GLONE v. SMITH (1888), 22 L. _ 
559.—IR. 
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58. Add. Annotations :—Consd. Admiralty Comrs. | 61. Add. Annotation :—Refd. Conquer v. Boot, 
v. 8.S. Chekiang, [1926] A. C. 687; Admiralty | {1928} 2 K. B. 336. 

Comrs. v. 8.8. Susquehanna, [1926] A.C. 655. ' 68. Add. An otations :—Refd. The Koursk, [1924] 
: : P. 140; Debenham v. Perkins (1925), 133 

54. Add. Annotations :—Consd. Admiralty Comrs. ' i Oro. : oe 
v. 8.8. Ohekiang, [1026] A. 0. 637. Refd. | Bae ee ote NA a 
Admiralty Comrs. ». 8.8. Susquehanna, [1920] | gq, Add. Annotations :—Refd. Huyton & Roby 

a | Gas Co. v. Liverpool Corpn. (1925), 42 
a] 5 N 

57. Add. Annotation :—Consd. The Chekiang, nage R. 116; Conquer v. Boot, [1928] 2 K. B. 
! at ; 98. Add. Annolation:—As to (1) Refd. Franco- 

58. Add. Annotation :—Refd. Admiralty Comrs, British Ship Store Co. v. Compagnie des 
v. 8.8. Susquehanna, [1926] A. C. 655. | Chargeurs Francaise (1926), 42 T. LL. R. 735. 

Part Ill—Directness and Remoteness. 

101. Add. Annotations :—As to (1) Consd. Re | 114. .idd. Annotations :—Consd. Sorrell 1». Smith, 
Hall & Pim (1928), 139 L. T. 50. Distd. [1925] A. ©. 700. Refd. Black v. Admiralty 
Riley v. Brown (1929), 98 1. J. K. B. 739. Comrs. (1924), 93 I. J. K. B. 3413 Rely-A- 
Refd. Patrick v. Russo-British Grain Export Bell Burglar & Fire Alarm Co. v. Wisler, 
Co., [1927] 2 K. B. 585; Dobell (C. G.) A [1926] Ch. 609; Scammell v. Attlee (1928), 
Co., ltd. v. Barber & Garratt (1930), 47 45 T. lu R. 753; Seammell G. & Nephew »v, 
T. L. R. 66; Lerbert Clayton & Jack Waller, Hurley, [1920] 1 K.B. 410. Mentd.G.W. K, 
Ltd. ». Oliver, [1930] A. C. 209. As to (2) v. Dunlop Rubber Co. (1926), 42 ‘T. I. R. 376, 
Consd. Patrick v. Russo-British Grain Dxport ' 123. dd. .1nnotation: -Refd. Britannia Hygicnic 
Co., [1927] 2 K. B. 535. Laundry Co. v. Thornycroft (1926), 135 LL. T. 

113. Add. Annotation :—Refd. Canadian Pacific 83. 

Ry. v. Kelvin Shipping Co. (1927), 188 L. T. 126. Add. Annotation :- Refd. Browning v. Crum- 

369. lin Valley Collierics, [1026] 1 K. B. 522. 
51 iv. No reasonable ea pectation | cotton merchant, for half its working { delivered such movables to a tbird 
of pecunary benefit—Death of young | time, at fired rates in order to gin raw nity: Meld: although the damages, 
child in accident.}—Heild: a verdict of | cotton which pitf, contemplated buying | If any, were difficult to assess, the 


ohiigten hilled in an accident aneing 
from neghgence could not stand, where 
there was no reasonable expectation 
of future pecuniary benefit. In a case 
of this kind damages are not awarded 
ay & solatium nor from sentuneutal 
considerations. — HOGAN tv K., [1924) 
2D. lL. i. 1211; 2 W. W. kk 307; 
17 Sask. L. It 37.— CAN. 


51 v. Acevdcnt to wife—No 
deprivation of sermecs or society |) 
Pitf. having sufferod physical injury 
through a street accident causing 
nervous shock .—Held: an award of 
damages to pitf.’s husband could not 
stand as he hud not been depiived of 
his wife’s services or society.-~ Hocawn 
vw. R., (1924) 2 D. L. R. 1211; 2 
we W. RR. 3807; 17 Sask. L. R. 37.— 





61 vi. --— Furnishing false news to 
neu spaper J—One who intentionally & 
fraudulently causes a newspaper to 


false news does its proprietor a wrong 
for which aubstantial damages aro 
recoverable without proo that 
pecuniary harm was an actual result 
of the fraud.—CALuARY HERALD, LTp. 
v. BARNES Corpn., [1929] t TD. L. 

114; (1928) 3 W W. RR. 543.—CAN. 


PART IJ. SECT. 5. 


59 vil, ——~.] —Pltf. cannot recover 
damages on the ground of the 
permanence of existing personal injuries 
unless the evidence gocs the length of | 
rhowing that there is no reasonable | 
prospect of permanent recovery. The 
test 15 the same 1n the case of conse- | 
quences non-existent at the date of 
action, but which may or may not 
supervene.——H4ARMSWORTH vv. SMI 
(1928), 49 N, L. Qh. 174.—S. AF. 


74 1. Cause of action independent of 
damage—-¥v hether prospective damage 
recaverabluc—Tepudiation of contract.) — 
Defts., the owners of a cotton ginning 
mill, contracted in Oct. 1919, that, for 
& period of six months, they would put 
their mil} at the disposal of pltf., a 


J.8. 


qt. 


damages awarded to parents of young 
| 
| 


| 
| 
become the innocent disse minator of | 


& which he agreed to supply to them 
for the purpose. Jn Nov. before any 
of pitf ’s cotton had been taken by the 
mi, defts. repudiated the contract 
Pitf. sued defts. for damages Ucld : 
the breach belug anticipatory the 
damaues recoverable were not confined 
fo the extra cost which pltf. had pad 
to the other millers for ginning such 
cotton as bo had tendercd to defts, 
but were the estimated loss of profit 
to pltf., by reason of the contract not 
being carried out: pltf. was not bound 
to buy cotton & have it pinned at 
other mills under his) obligation to 
ulftigate the damapes KAMGOPAL P. 
Dnanys JADHAVJE Buatia (1928), 
L.R 4, Tod. App. 299 IND. 


83 1. Damages caused the gret of the 
achon—Hrospeetive damage ~ Whether 
recoverable.) --A marricad woman havir'g 
sufferod from nervous shock as the 
result of an accident, but not so as to 
deprive her husband of her services 
or society :—Held : that he might be 
put to expense in the future War a 
consideration too temote to entitle 
hum to damagos.—--Hocuan vo KR, (1924) 
2D. L. R. I2bLs 2 W. WwW. RR. 307; 
17 Sask. L. lt. 37.--CAN. 

83. - — ~ Ip an action 
for dumages resulting, not fiom the 

oustruction of works, but from the 
operating thereof, as, ¢.g., the putting 
of walter into a canal, damages are 
asscosable only for the injury dono up 
to the thal, & prospective damages 
tannot be assessed, but pltf. must sccok 
further damages from time to time as 
he suffers injury.—L&fHBRIDG? NORTH 
IRN IRRIGATION Disrvicit BOARD 
TRVSOILLA Y. MUNSLIL, $9926) 1D LR 
6903; [1926] 5. C. RB. 603.— CAN. 


PART II. SECT. 8. 


971. Aacertainment difficull No 
ground for refusal to award jJ- H p ssed 
amtge. bond over his farin, acondition 
being that H. would, on demand bs the 
mtgee., pars a collateral bond over his 
movable property on the faim. In 
breach of this condition, H. sold & 
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migee. was entitled to some damages 
for a wilfal invasion of his rightsa.— 
C"a10 7 ALION (1983) #4 N. L. 
113 -S. AF. 


PART III. SECT. 1. 


101 v. - -—----— .) Damages 
must be ftimited to such as arise 
naturally from the breach of contract 
oreuch a8 mueht reasonably be supposed 
to have been In the cunt cinplntion of 
the patties. TOoRONto Hocnsy CLlun 
vp. ARENA GARDLNS, Lin, (1024) 4 
Di. HR. 384,55 OF; L. RR. 5005 affd, 
[1925)4D Ts. 1.6163 57 OL. R610; 
affd., 1926) 1D. te Re a3) (1926) 3 
\ WwW. R. 2h = CAN. 


PART III. SECT. 2, SUB-SECT. 2. 


115 ai. -J—In an action claiming 
damagos for breach of contract the 
dumaves Lecovorable are such ag 
naturally would be the result of the 
breach, Kutrn or. LIncoun  Punp- 
WoOb Co, (1927), 59 N S. Rt. 466 - CAN, 


sa. Sule of goods- -Refusal to take 
delivery— Loss of tume in urging ucccpt- 
ance.) In an action for damages for 
breach of scontinet by refusal to take 
dolivary of goods: -//eld: a claim for 
time lost in going to deft.’s residence to 
urge him to take delivery could not 
Atand.— BRADLEY — v. Bainry o& 
JASPFRBON, (19245612 D. LI’. 508, 52 
O. L. R. 439.— CAN. 

sb. Contract for uurh dt wthaur 
Work unperformed Cost of porfurm- 
ance.) Resp. gave applt an option 
to purchase a min. Cu the tiret 
mstalment fallungduc, applt negotwted 
for an eatension of time for payment, 
which was granted by resp. on cone 
dition that applt should du certain 
development work not mentioned in 
the option mr Behe failed to pay, & 
subsequently relinquished possession 
of the mine & surrendered the option 
without having done the work :—Held - 
resp. entitled to recover damages 
amounting to the cost of the work. 
CUNNINGHAM 0. INSINGER, [192Z1)] 2 
D. L. R. 433 ® [1924] Ss. Cc. R. 8.-- CAN. 


40) 


Cases 131—166. 


181. Add. Annotation :—Mentd. Sassoon v. Inter- 
national Banking Corpn., [1927] A. O. 711. 

141. Add. Annotation :—Consd. Finlay James & 
Co. v. N. V. Kwik Hoo Tong H. M., [1929] 


1 K. B. 400. 


141a. Agreement not to arrest ship—Arrest & 
disposal of ship.]—Circumstances (see Con- 
BLICT oF Laws, No. 1186a, ante), in which :— 
Held; pltis. were entitled to damages, & 
were entitled to recover the value of the 
ship as at the date when pltfs. were first 
deprived of her use by arrest.—ELLERMAN 
LINES, LTp. v. READ, [1928] 2 K. B. 144; 97 
L. J. K. B. 366; 188 L. T. 625; 44 1. L. BR. 
285; 17 Asp. M. L. C. 421; 33 Com. Cas. 219, 
C. A.; reveg. (1927), 44 T. L. R. 7. 
As result of shock.| — Defts.’ 
servant had a motor lorry at the top of an 
incline in a street, with the handbrake on, 
the engine running, & the wheels straight. 
The lorry began to run down the incline & 
it struck & injured pltf.’s daughter, a child, 
& pltf.’s wife suffered a severe shock & died 
days later. 
damages under Fat 
1846 (c. 93), for negligence causing the death 
of his wife :—Held: pltf. would establish a 
cause of action if he established that the 
death of his wife resulted from the shock 








146a. 


in hospital about ten 
claime 


PART Il. SECT. 2, SUB-SECT. 3. 


147 i. Pain & suffering.}—I1n an 
action for damages for personal 
injuries arising from negligence :— 
Held: items which should go to make 
up pltf.’s damages were (inter alia) 
® Buln, Not to compensate for, but to 
reprevent the inconvenience of his 
coudition, & his pain & suffering, 

ast & future.—CosuROVE v., CANADIAN 

ATIONAL RAILWAYS, (1923) 4 D. L. R. 
$18; 3 Ww. W. k, 115 -—CAN. 


147 il. —— Ejectment from tramecar— 
Iliness from exposure to cold.\—Held : 
not too remote a cause for damages.— 
TORONTO ty. Co. v. GRINSTED (1895), 
24 8. C. Rh. 570.—CAN. 


149 i. --—— Nervous shock— Actual 
tmpact. }—Damages claimed for nervous 
shock, as w result of an accidont arisi 
from negligence, cannot be recovere 
where the nervous sbock produces 
only a mental disturbance unaccom- 
fanee by any actual physical injury. 

f impact is not necessary, it is a 
question of fact in each case whether 
or not pltf. sustainod physical injury 
& whether such injury was the natural 
& reasonable result of deft.’s negligence. 
—HOGAN 


R., [1924] 2 D. de R. 
err WwW. W. RR. 307; 17 Sask. 
149 il. -—— > -—.] — Damages 


cannot be recovered for nervous shock 
unaccompanied by any physical im- 
AGbe-—PENMAN t. WINNIPHG ELECTRIC 
ty. Co., on 1D. L. R. 4973 11925) 
1 Ww. WwW. « 158.— CAN. 


149 iil, —-—- Falsc statement, )}— 
Deft. falsely stated that pltf.’s son had 
hanged himself. The report was told 
to plitf., who, believing it, suffered a 
violent shock & became ill:—Held: 
the daar: was the natural & probable 
oause of doft.’s act, & pitf. had a good 
cause of action.—-BIELITSKI v. OBADISK, 
(1922) 2 W. W. RR. 238; 65 D.L. Rk. 
627; 15 Sask. L. KR. 1555; aff. 61 
dD. L. nT. 401.—-CAN, 

149 iv. —-— -——-.]}-A man & & 
woman to whom he was engaged were 
knocked down by ao motor omnibus, 
Tho inan wis struck by the omnibus & 
received considerable physical injury. 
The woman did not appear to have 
boon actually struck, & she recelved no 
direct. physical injury, but she suffered 
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occasioned by negligence involved in the 
running away of the lorry, that the shock 
resulted from what pltf.’s wife either saw or 
realised by her unaided senses & not from 
something which some one told her, & that 
the shock was due to a reasonable fear of 


C. A. 


149. Add. 


150. 


151. Add. 


152. 


Pitt. 


Accidents Act, 15- 


166. 


geveroly from shock. In an action of 
amages at her instance the judge 
directed the jury that, if by tho fault 
of defts. pursuer had suffered nervous 
shock through appreheusion for her 
own safety, they wore entitled, in 
assessing damages, to inolude any 
aguravation of that shock occasioned 
by the fact that hor companion was 
involved in the catastrophe. The jury 
found that pursuer had suffered per- 
sonal) injury resulting in nervous shock 
involving apprehension for hor own 
safety, aggravated by anxicty for the 
safety of her compauion, & awarded 
dainages :—Held ; in the citcuiustances 
the het f could not be asked to dis- 
criminate betweon the amount of 
shock sufferod by pursuer due to appre- 
honsion for her own safety & the 
amount due to anxiety for her com- 
senion.—CURRILD v. WARDROP, [1927] 
. O. 638.-——-SCOT. 


149 v. Assault on husband 
in wife’s presence—Loss of consortium.) 
—An action lies for montal anguish, 
il] health or shock sustained by reason 
of acte done to a third person, & not 
causing any apprehension of danger to 
pitf., & an action quare consortium 
amistt lies at the suit of a e.— 
JOHNSON ¥. COMMONWEALTH (1927), 
27 S. hh. N.S. W. 1833; 44 N.S. W 
Ww. N. 54.—AUS. 

149 vi. -——— - -—.)- WALKEE 1, 
Pirtecuky Morok Co., [1980] 8. C. 
560. = SCOT. 

162 i, Loss of or injury to property-— 
Collision at sca— Loss of musical manu- 
seripts.}—In an action of damages 
against stenmiabip owners, arising out 
of the sinking of one of their ships, 
pursner claimed £15,000 in respect of 
tho loss of certain music & orchestral 
settings in manuscript used by a cun- 
cert: party of which she was manager. 
She averred that tho lost manuworipts 
wore the sole copies of the compositions 
In question, & that she had the sole 
right to poet, perform, or issuc 
mechanical reproductions, & to obtain 
copyright thereof. ‘She compositions 
had cost pursuer about £2,000, but 
she averred that, through her concert 
party, they had acquired a reputation 
amoung the public which had greatly 
enhanced their value, & she farther 
averred that she would have made 
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immediate personal injury either to herself 
or to her children.—HAMBROOK v. STOKES 
BrRoTHERs, [1925] 1 K. B. 141; 
K. B. 485; 132 L. T. 707; 41 T. L. R. 125, 


94 L. J. 


Annotations :—Consd. Hambrook v. 
Stokes (1924),41 T.L. R. 125. Mentd. Venn 
wv. Tedesco, [1926] 2 K. B. 227. 


Add. Annotation :—Consd. Hambrook  v. 
Stokes (1924), 


Annotations :—Apprvd. Hambrook v. 
Stokes (1924), 41 T. L. 
v. Tedesco, [1926] 2 K. B. 227; Lynn vw. 
Bamber, [1930| 2 K. B. 72. 


Add. Annotation :—Consd. 
Stokes (1924), 41 T. L. R. 1265. 


Add. Annotation :—Refd. Leeds Industrial 
Co-op. Soc. v. Slack, [1924] A. C. 851. 


Add. Annotations :—Refd. Leeds Industrial 
Co-op. Soc. v. Slack, [1924] A. O. 851. Mentd. 
Light v. West, [1926] 2 K. B. 238. 


.125. Mentd. Venn 


Hambrook v. 


substantial] profits from the lost music 
in respect of copyright royalties, 
ublication & sale, & disposal of per- 
orming & mechanical rights, apa:t 
froin the use of it by her concert party : 
-—Jtelit ¢ (1) pursuer’s averments ag to 
loss of contingent profits from copy- 
right royalties, publication & sale, & 
disposal of performing & mechanical 
rights, were irrelovant ; (2) the measure 
of her damages in respect of the lost 
music was tho cost of ita replacement 
as nearly as ivight bo, ascertained cither 
by the market price of actual replace- 
ment, or by consldc ration of the com- 
mission Which would have to be paid 
to composers of mupie of the class to 
which the lost compositions belonged. 
—Heravis v. CLAN LINN STHAMERS, 
Lrep., [1926] 8. C, 215.—SCOT. 

sd. Loas of earning power—Physical 
or mental.|—In an action for damager 
for personal injuries arising from 
noghgence :—Held : items which 
should go to make up pltf.’s damages 
wero (inter alia) & sum to compensate 
for loss of earning power by reason of 
physical injury & any ineldental mental 
injury. -—- COSGROVE v. OANADIAN 
NATroNaL Railways, {1923} 4 D. L. RR. 
818; 3 W. W. Kt. 1152.--CAN, 

sf. Loss of time—Injury in motor- 
car collision. }—In an action for damages 
for injuries arising out of a motor 
collision, Where it was found that 
the accident was caused by pitf.’s 
negligence :-—JZeld : damages should be 
given deft. for loss of time, ae tere to the 
car & costa.—TIEMAN v. McKenzir, 
[1923] 1 D. L. R. 1189.~C AN. 


PART III. SECT. 3, SUB-SECT. 2. 


ek. Depreciation in price— Machinery 
componenis purchased by vendor to ner- 
form contract.}—Held: the vendor was 
not entitled, as damages for breach 
of contract to purchase an ammonia 
gas compressing outfit, to a sum for 
loss through deorcase in prive ot the 
parts purchased for the purpose of the 
contract, this not being aloss ‘* directly 
& naturally resulting in the ordinary 
course of ovente from the buyer’s 
breach of contract,’’ as there was 
nothing in tho negotiations for the 
contract to give © purchaser to 
understand that the vendor would 
have to go inte the market & buy the 


181a. 


181b. rs 


various parts to make up the plant.— 
GENERAL SUPPLY Co. OF CANADA ¥, 
O'NEILL MORKIN 
(1923]2 W. W. R. 928.—CAN 

sl. Loss of cuslom—Defective goods 
sold ace 
supplie 
with 


were to compensate defts. for such loss 


174. Add. Annotation :—Refd. Patrick v. Russo- 


British Grain Export Co., [1927] 2 K. B. 535. 


181. Add. Annotations :—Dbtd. Marbé v. George 


Edwardes (Daly’s Theatre), [1928] 1 K. B. 
269. Overd. Herbert Clayton & Jack Waller, 
Ltd. v. Oliver, [1930] A. C. 209. Refd. Marbé 
v. George Edwardes (Daly’s Theatre) (1927), 
96 L. J. K. B. 980. 


———-.]—Pltf., an actress, was engaged 
by defts. to play in a play for the period of 
rehearsal & for the run of the play, & there 
was & collateral agreement that defts. would 
advertise her in a prominent position. 
Defts. refused to allow pltf. to play, But they 
paid her the whole of her salary down to the 
end of the run of the play. In an action for 
breach of contract the jury awarded to pltf., 
over & above her salary already paid, 
damages for loss of reputation through her 
not being employed to play the part. :— Held: 
as there was an express ayreement to advertise 
plitf. this necessarily implied an obligation to 
give pltf. an opportunity of acting, & pltt. 
was entitled, in addition to her salary already 
paid, to the damages awarded by the jury 
for loss of reputation.—MARBE v. GEORGE 
EDWARDES (DALY’s THEATRE), Lrp., [1928] 
1 K. B. 269; 96 L. J. K. B. 980; 188 L. T. 
51; 43 T. L. R. 809, C. A. 
—~—.|]—Applts., theatrical producers, 
agreed to engage resp., an American actor, 
to play one of the three leading comedy 
parts in a musical play about to be produced 
at the London Llippodrome for six wechs 
certain at a salary of £55 per week, & the 
7 4’. * contained a provision prohibiting 
wen 
; the 
consent of the applts. Resp. objected that 
the part assigned to him was not one of the 
three leading comedy parts &, on the refusal 
of re Aaa to recast him, declined to appear 
in the play & sucd applts. for damages for 
breach of contract. At the trial of the 
action before a judge & jury the jury found 
for resp. for £1,000 damages for Joss of 
publicity & for three weeks’ salary & judg- 
ment was entered accordingly. The Ct. of 
Appeal affirmed the verdict & judgment 





the quantity 
leld: 


MACHINERY Co., 


| 
| 
| 
| 


182. 


189. 


193. 


194. 


212. 


214. 


215. 


215a. -. 


he agreed to deli 

W. was entitled to rceover 
dames from M, for von-performance 
of his contract, & the meusure of those 
damages was the profit W. would 
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except as to the salary :—Held:; it was 
competent to the jury, having regard to the 
character of the contract, to give damages 
to resp. for loss of publicity. —HERKERT 
CLAYTON & JACK WALLER, Lrp. v. OLIVER, 
[1930] A. C. 209; 99 L. J. K. B. 105; 142 
L. T. 585; 46 T. L. R. 280; 74 Sol. Jo. 
187, H. L. 

Add. Annotations :—Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 185 L. 'T. 
83; Dobell (C. G.) & Co., Ltd. v. Barber & 
Garratt (1930), 47 T. L. R. 66. 

Add. Annofation :—Refd. Dobcll (G. C0.) & 
(o., JAd. » Barber & Garratt (1930), 46 
T. Ll. R. 420. 

Add. Annotations :—Distd. Re Hall & Pim 
(1928), 139 L. T. 50. Refd. Patrick v. Russo- 
British Grain Export Co., [1927]2 K. B. 585. 


Add. Annotations :—--Refd. Hall v. Pim (1927), 
137 L. T. 585. Mentd. Verelst’s Adaninis- 
tratrix v. Motor Union Insce., [1025] 2 K. B. 
137. 

Add. Annotation :— Mentd. Stoney v. Mast- 
bourne R. YD. C. & Devonshire (1925), 90 
de Palas. 

Add. Annotations :—-Folld. Bennett v. Kroeger 
(1925), 41 T. L. RR. 609. Apld. Slavonski v, 
La Pelleterie de Roubaix Soc. Anon. (1927), 
137 L. T. 645. Consd. Re Hall & Pim (1928), 
139 1. T. 5603 Dobell (C. G.) & Co., Ltd. v. 
Barber & Garratt (1930), 47 T. GL. RR. 66. 
Refd. Britannia Ilygieniec Laundry Co. 7. 
Thornycroft (1926), 145 L. FP. 83; Kasler & 
Cohen v. Slavouski (1927), 96 L. J. K. B. 8503 
Patrick v. Russo-British Grain Hxport Co., 
[1927] 2K. B. 535; VKinlay ». N. V. Kwik [loo 
Tong Handel Maatschappij, [1928] 2 ~" 7 
604. 

Add. Annotations: Folld. Bennett v. Kreeger 
(1925), 41 J. Ta. RR. 000. Consd. Britannia 
Hygienic Laundry Co. v. 'Thornycroft (1926), 
135 T.. T. 88. Refd. Kasler & Cohen v. 
Slavouski (1927). 96 1. J. K. B. 850. 

-- -—- -—— .J—Plitfs. bought a coat 
with fur collar attached, for re-sale, from 
deft. & sold it to a customer. Owing to 
the colouring matter with which the fur 
was dyed, the custome: contracted a skin 


aguinst deft. for damages for personal 
injuries. Deft. was found guilty of 
nogligence, but the action by S. was 
dismissed on account of contributory 
Boetigones- The ct. awarded damages 


——Ce have made under his contract with to the wife against deft. It was 

A i pia RN er enainly ihe the paper co. -MONDOR ¥. WILLELTH, sought to give in evidence the wife's 

tho warranted desemption:-— [1923] 2 D. L. R. 964; a $C. hh. medical & hospital bills :—Held: the 

t could not reasonably be 433; 2 W. W. R. 486.—CAN billy had been contracted by the wife 
gupposed to have beou in the con = oan ai SECT. 4, SUB-SECT. 1, lability ulonos-Soonna v. Wool 
temp ation of the Miho at the June : ome “ton WARD, [1921] 1 W. W. R. 1040.— CAN. 


p (p. 107) i. —--- -—~-.]—In an action 
for damages for breach of contract by 


r (p. 108) i. Injury to chattel -- 





of business us defts. might incur by 
the withdrawal of their customers 
on account of a few of the articles 
resold being defective, such articles 


being replaced when complaint waa 
made.—HAMILTON GEAR & esc s 


Co. v. LEWIS BROTHERS, 
D. L. R. 367; 54 0. L. R. 585.— CAN, 


PART III. SECT. 3, SUB-SECT. 3. 
194 i. Loss of profit.|}—W. 
entered into a contract to supply a 
e had 

th M., 





. with pulpwood. 

ee ees wi E 
agreed eliver certain pulp- 
wood at a lower price & who was 
informed of the first-mentioned con- 
tract, though not of all ite terms. At 
the end of the season M. was short of 


refunal to take delivery of goods :- 
Held: a claim for expenses incurred 
in going to deft.’s residence to urge 
hin to take delivery could not stand. — 





BRADLEY v. BAarLey & JASPERSON, 
{1923) 2D. R. 604; 52 0. L. RR. 
439.—CAN. 


attendance.}—In an action fur damages 
for personal injuries arising = from 
negligence :--Jleld : the iteinn which 
should go to make up pitf.’s ds mages 
were (inter alia) medical & hospital 
, COSGROVE v. CANADIAN 
NATIONAL JAILWays, (1923) 4 1). L. R. 
818 > 3 Ww. Ww. R. 115% .—CAN. 


k(p. 108) ii, —— —-- ——— On 
wife.t--8, & his wife brought an action 
627 


Costs of repaira~d& deprecwtion.) - 

leld: recoverable. — WALTER — v. 
SLIBEL, [1927] 2 D. L. BR. 1005; [1927] 
1 W. W. 2.967) 09 21 Sask. L. Lt. 452. — 
CAN. 


PART III. SECT. 4, SUB-SECT. 2. 

209 vy. ——.J—Solr. & client costa 
incurred by the driver of a motor car 
in succ ully defending an action 
brought agalust bim by & passenger 
in another car with which car had 
collided cannot be recov by him 
in an action for negligence brought 
against the driver of the other car. 
LONDON GUARANTEE & ACCIDENT ('C., 
Lrp. vo, GIBSON, [1928]38 D. L. R. 610, 
(1928) 2 W. W. BR. 6382; 23 Alta. L. K. 
618.—CAN. 


Cases 215a—284. 


disease & brought an action against pltfs., 
claiming damages. [ltfs. informed deft. 
thereof & requested him to undertake the 
defence of the action. Deft. denied liability 
but never suggested that pltfs. had no 
answer to the action, with the result that 
Itfs. defended the action & a jury awarded 
he customer damages for her suffering, & 
pitfs. had to pay the costs of the action :— 
Held: pltfs. were entitled to recover from 
deft. the damages so awarded, together with 
the customer’s taxed costs of the action & 
their own costs of defending the action as 
between solr. & client.—BENNETYI (SIDNEY) 
Lrp. v. KREEGER (1925), 41 T. L. R. 609. 


217. Add. Annotation :—Refd. Sheppy Glue & 
Chemical Works v. Medway River Con- 
servators (1926), 24 L. G. R. 457. 


220. Add. Annotation :—Refd. Britannia Hygienic 
haundry Co. v. Thornycroft (1926), 135 L. T. 
83. 


228. Add. Annotation :—Refd. Britannia Hygienic 
eo Co. v. Thornycroft (1926), 135 L. T. 


224. Add. Annotation :-—-Generally, Mentd. Stoney 
v. Kastbourne R. C., [1927} 1 Ch. 367. 


227a. Several sub-sales.|—-Defts. sold shins 
to pltfs., who resold to a sub-vendee. That 
sub-vendee sold to a second sub-vendee, 
who sold one of the skins, which had been 
made into the collar of a fur c 1t, to a third 
sub-vendee. The third sub-vendec sold to 
& woman who wore the coat & developed 
dermatitis on the face in consequence of 
antimony contained in the skin. In each 
sale the vendor knew the particular purpose 
for which the goods were required by the 
purchaser, & there was an implied warranty 
that the goods were reasonably fit for such 
purpose. The ultimate purchaser brought 
an action for breach of contract against her 
supplier, the third sub-vendee. The third 
sub-vendee defended the action, & in su 
doing acted reasonably; but in the result 
the ultimate purchaser recovered damages & 
costs against him. The third sub-vendee, 
who had incurred certain additional costs in 
connection with the action, claimed to be 
reimbursed by the second sub-vendee, & 
after some resistance, incurring further costs, 
the second sub-vendee paid. The second 
sub-vendee then claimed against the first 
sub-vendee, who after some dispute incurring 
further costs, also paid. The first sub-vendce 
claimed against pltfs., who, after taking 
advice, occasioning further costs, paid. 
Plitf{s. sued defts. for breach of contract, 
claiming as damages the damages recovered 
by the ultimate purchaser, the costs on both 
sides in that action, & the costs of the inter- 
mediate actions :—Held: pltfs. were entitled 
to recover the damages which might reason- 
ably be supposed to have been in the con- 
templation of the parties at the time of the 
contract; the parties must have contemplated 
that damages would be claimed, if there were 
a breach of contract of the kind that had 
occurred, by parties separated by several 
contractual steps from each of the immediate 
parties to each of the contracts along the 
line; pltfs.’ damages should include (1) the 
damages recovered by the ultimate purchaser, 
(2) the costs on both sides in that action, 
inasmuch as it was reasonably defended, & 
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(3) the costs of the intermediate actions, in 
so far as they were reasonably incurred.— 
KAstER & COHEN v. SLAVOUSEI, [1928] 1 
K.B.78; 96 L. J. K.B. 850; 137 L. T. 641; 
subsequent proccedings, sub nom. SLAVONSKI 
v. La PELLETERIE DE RovuBAIX SOCIETE 
ANONYME (1927), 187 L. T. 645. 


235a. ——— Costs awarded in previous proceedings, 
but not recovered.}—Pitfs. sought to recover 
from defts., as special damage, the costs 
which they themselves had incurred in 
previous litigation in which they were defts. 
Pitfs. in the present action sent a motor lorry 
to be overhauled by defts. The repairs were 
carried out & the lorry was returned. Very 
shortly afterwards, while the lorry was in 
use on the highway, one of the wheels came 
off & damaged the van of pltf. in the previous 
litigation, who brought an action in the 
county ct. to recover damages against present 
pltfs. He won the action at the hearing, but 
the decision was reversed on appeal. He was 
a man of straw & unable to pay the costs 
incurred. Present pltfs. sued present defts. 
for damages for alleged breach of contract & 
negligence, & a common jury found in pltfs.’ 
fuvour. After argument as to the right of 
pltfs. to recover as special damage against 
defts., on account of their breach of contract 
& negligence, the costs of all previous 
litigation :—Held: such damage was not 
too remote.—BRITANNIA HyYGLENIC LAUNDRY 
Co. v. THORNYCROFT & Co. (1925), 94 L. J. 
K. B. 858; 41 T. L. R. 667; on appeal, 95 
i J. K. B. 237; 1385 L. T. 83; 42 T. LL. B. 

8. 

237. Add. Annotations :— Consd. Harnett v. Bond, 
[1924] 2 kK. B. 517. Refd. Hambrook v. 
Stokes (1924), 41 TI. L. R. 125; Tournier v. 
National Provincial & Union Bank of 
England, [1924] 1 K. B. 461; Britannia 
Hygienic Laundry Co. v. Thornycroft (1926), 
135 L. T. 83; Singleton Abbey (Owners) v. 
Paludina (Owners), The Paludina (1926), 95 
L. J. P. 185. 


260a. S. P. HARRISON v. MCSHEEDAN, [1885] W. N. 
207. 


265. Add. Annotations :——-Refd. Britannia Hygienic 
Laundry Co. v. Thornycroft (1926), 135 L. T. 
83; Dee Conservancy Board v. McConnell, 
{1928] 2 K. B. 159. 


Add. Annotations : —Consd. Addie R. & Sons 
(Collieries) v. Dumbreck, [1929] A. C. 358. 
Refd. Sutchffe v. Clients Investment Co., 
}1924] 2 K. B. 746; Compania Mexicana De 
Petroleo i] Aguila v. MWssex Transport & 
Trading Co. (1929), 141 L. IT. 106. Mentd. 
Harnett v. Fisher (1926), 135 L. T. 724; De 
Freville v. Dill (1927), 483 T. L R. 702; 
Coleshill v. Manchester Corpn., [1928] 1 K.B. 
776. 

Add. Annotations :—Refd. Noble v. Harrison, 
[1926] 2 K. B. 332; Smith v. G. W. Ry. 
(1926), 185 L. T. 112; Pontardawe Rural 
Council v. Moore-Gwyn, [1929] 1 Ch. 656. 
Add. Annotation :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 

Add. Annotations :—As to (1) Distd. Martin 
v. Stanborough (1924), 41 T. L. R. 1. Refd. 
Gayler & Pope v. Davies, [1924] 2 K. B. 75. 


284. Add. Annotation :—Refd. Oldham v. Sheffield 
Corpn. (1927), 136 L. T. 681. 


268. 


279. 


280. 


282. 
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288. Add. Annotations :—Consd. The St. Nicolai 
(1925), 183 L. T. 640. Distd. G. 
S.S. Mostyn, [1928] A. C. 57. 
American Tobacco Co. v. Jo 


L. T. 405; Witham Outfall 


Part 1V.—Aggravation 


Add. Annotations :—Refd. Martin v. Stout, 
Mentd. (iuyv-Pell ». Foster, 
[1930] 2 Ch. 169; Huntoon Co. rv. 
(Incorporated), [1930] 1 Ch. 528. 


Add. Annotation :—Refd. Cohen v. Sellar, 


290. 
[1925] A. C. 359. 


298. 
{1926} 1 K. B. 636. 


301. 


Board v. Boston | 


Add. Annotations :—Consd. Riley v. Brown 


(1929), 98 L. J. K. B. 739. 


Sellar, [1926] 1 K. B. 536. 


302. 
(1929), 98 L. J. K. B. 739. 


304. 


479. 


Add. Annotation :—Consd. Riley v. Brown 


Add. Annotations :~Refd. Curtis Moffat, TAd. 
v. Wheeler, [1929] 2 Ch. 224; Barnes 
Cadogan Developinents, Ltd., [1980] L Ch. 


Vol. XVI.—Damages. 


Corpn. (1926), 186 L. T. 756. 
Conservancy Board v. McConnell, [1928] 2 
K. B. 15& ; Tolley v. Fry J. S. & Sons (1929), 
R. 108. 
MacFisheries, [1925] 2 K. LB. 18. 


W. Ry. vw. 
Refd. British- | 


mes (1925), 134 ' 46 T. Th 


Cases 268-377. 
Refd. Dee 


Mentd. Abrahams 


v. 


and Mitigation. 


(1927), 137 L.. T. 49; Roberts v. Anglo-Saxon 
Insce. Assocn. (1927), 96 L. J. K. B. 590. 


Kolynos | 347. Add. Annotation :—Mentd. Black v. Ad- 
miralty Comrs., [1924] 1 K. B. 661. 
347a. ———.] —Pitf.’s duty to minimise damage is 


limited to doing what is reasonable in all the 


Refd. Cohen », 


facts of the case, the onus of showing a breach 
of that duty being on deft.—FINLay (JaMts) 
& Co. v. N. V. Kwik Ifoo Tone HANDEL 
MAATSCHAPPIJ, [1928] 2 K. B. 604; 
L. J. K. B. 817; 189 L. T. 682; 447. LR. 


07 


613; 72 Sol. Jo. 468; 17 Asp. M. La C. 566 ; 


v. 
of period. | 


(1980), 69 T.. Jo. BOL; 


affd., [1929] 1 KK. B. 400, ©. A. 
350a. Contract of employment for fixed period - 
Voluntary liquidation of employer before end 


Re GRAMOPHONE RECORDS, Lp, 
160 Ta IN Jo. LOD: 


Add. Annotation :—Refd. Finlay 1. N. V. 


Tong Handel Maatschappii. 


[1928] 2 K. B. 604. 
Add. Annolation : --Refd. Martin v. Stout, 


330. Add. Annotation :--Refd. Uobbs v. Tinling. L19380) WoN. 42. 
Hobbs v. Nottingham Journal, [1929] 2% | 354. 
Kv. B. 1. Kwik Lloo 
341. Add. Annotations -— Refd. Ellis’ Trustee v. 
Dixon-Johnson (1924), 181 I. TT. 652; | 352. 
Martin v. Stout, [1925] A. C. 859; Never- [1925] A. C. 359. 


Stop Ry. (Wembley) ». British Empire Ex- 
hibition (1924) Incorporated, [1926] Ch. 877. 
Mentd. Berners v. Fleming, [1925] Ch. 264; 
Guy-Pell a. Foster, [1980] 2 Ch. 169. 

Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschappij, [1928 | 
Mentd. Northwood vr. 1. CO. © 


843. Add. Annolations : 


2 K. 33. 604. 


or rrr —_—_— 


PART IV. SECT. 1 SUB-SECT. 2. 


di. Trespass Abusive con- 
duct}.—An appeal from aw judgment 
whereby pltf., inan action for trespass, 
was awarded vindictive damages jn 
addition Co special dainages .—ZJZ7eld + in 
view of deft.’s persistence in trespassing 
in defiance of pitf.'s requests to desist, 
his violent & abusive conduct towards 
pitf., & the particularly inyurious & 
malicious manner in which certam of 
the trespasses were committed, the 
allowance of vindictive dumages was 
Justified & the smount thereof should 
not_be reduced.--SPpENCER v. GRANT, 
11928) 1 D. L. R. 8203; 11928) 1 W. WwW. 
190; 22 Sask. L. R. 365.—CAN. 


d ti. ——- - -- - Violent behaviour. ]J— 
A city corpn., constructing a sewer. 
expropriated an easement over pltf.’s 
land for that purpose. Deft. con- 
tracted with the corpn. to construct 
that part of the sewer which ran 
through pltf.’s land. Jn performing 
his contract, deft. did not confine 
himself to that part of the land which 
was subject to the casement, but unlaw- 
‘ully cut down trees & deposited sand 
& silt upon the Jand outside the part 
subject to the easement, & thereby 
depreciated the value of the land :— 
Held: the amount of da 8 in such 
an action as this may be indefinite) 
enhanced by evidence of violent 
arrogant conduct on the part of deft.— 
PAFFARD v. CAVOTTI, {1929} 1 D. L. Rv 
111 Py 63 ). L. R. 171.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1.—B. 


341 x. ——-.}—CANADIAN FLEXIBLE 
SkaTE Co., LTD. v. MONARCH Brass 
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| 
| 
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356. 


376. 


te 


_-_ = — eee ee —_ —— 


MANUPACTIRING Co., Ierp., [1925] 2 
DL. R 3873 560. L. RR. 3862. CAN. 

341 xi. -- ~.] —-McKENNY v. DRuw- 
MOND & Dvonersxky (1926), 29 W. A. 
L. R. G6. AUS. 

352i. Sule of gouds Refusal to 
accept.) —Unless a purchaser has by 
the contract of sale a right to repudiate, 
he cannot repudiate the sale. If he 
does #0, the vonder may sue the pur- 
chaser for the price, or re-sell the 
article; & if by such sale he incurs 
a loss, then the purchaser must make 
it good. But the vendor must take 
into consideration such pavments os 
the purchaser may have made on 
account.— Foster vo. HEINTAMAN & 
Co., (1923) 4 D. Le. R. 166.—-CAN. 

352 ii. —- - —.] — BRADLEY v 
BaILeY & JASPELRSON, [1923] 2D. L. B. 
004; 520. L. KK. 439 - -CAN. 

354i. — ~ Anticipatory breach.) 
Where there had been a breach of 
contract b defts. :- -H/eld: = pitfs. 
were entitled to nominal damages only, 
as When pltfs. found that defts. would 
not carry out the contract, they should 
have gone into the market & done the 
best, they could with a simular con- 
tract.—CAVPBELL v. ManLik (1919), 
43 0. L. R. 395; 14 O. WL N. 348; 
affd. 15 O. W. N. 339.—-CAN. 
sm. Trouble & risk attending 
performance of contract.) —In allowing 
amages for wrongful repudintion of # 
contract to aucept delivery of poles not 
et cut :—Held : there should be taken 
nto consideration the risks of dis- 
appointment & difficulty in cutting 
& delivery that might arise from un- 
expected sources; & an allowance in 


AIA 





Add. Annotation :-—Refd. 
Dixon-Johnson (1924), 131. T. 652. 

Add. Annotation : —~As to (1) Apprvd. Hobbs 
v. Tinling, Hobbs v. Nottingham Journal, 
{1ozb] 2 K. BL 1. 
377. Add. Annotation: 
[1027] t K. LB. 771. 


| 
| 
| 
| 
| 


Ellis’ ‘Trustee v. 


Refd. Martin v. Benson, 


—— Se eee ae ee we ee ee 


reduelion of damages should be made 
for the release from the care, trouble & 
tisk attending a full excoution of the 
contract.-- CONNORS 0%. > MCGREGOR, 
(1924) 2D F R86; 2 W. WwW. 
"94; 20 Alta. i. R. 289.— CAN, 


PART IV. SECT. 2, SUB-SECT. 2. 


364 iv. To asgault,}—On 
appeal from a judgment for pitt. In an 
action for assault the damages were 
reduced to $10, the assault having 
been merely a technical one, which 
apparently had been courted by pltf. 
wit ha view to an action for damages.— 
HONGKINSON v. MARTIN, [1928] 3 
W.W. RR. 763. -CAN. 

m i. - -— Continuing contract unth 
doctor.) - Where a persou has a contract 
with a doctor whereunder he is entitled 
to the doctor’s services when they are 
required ae a result of disease, accident 
or otber causes, he cannot, In an action 
for damages for personal isjuries, 
recover as damages the amount which 
guch services would have cost had he 
not entered into such contract.— 
TAYLOR v. TURNER, (1925) 3D. I. BR. 
5745 [1985] 2 W. W. H. 490. CAN. 


PART IV. SECT. 3. 

i, -—~ - Conversion Onusof proof.) 
_ Where it wax found that there was 
no authority in deft. bank to sel) 
shares pledged as collateral security 
without judicial process :—~—Held: as 
to damages, the burden was on the 
bank to show it got full value for 
the shares.--GEORGESON v. DOMINION 
Bank, [1924] 3 D. L. R. 607° 2 W. 
W. R. 931. AN. 


Cases 388—426. 
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Part V.—Measure of Damages. 


888. Add. Annotation:—Mentd. Re Janyon, 
Lanyon v. Lanyon, [1927] 2 Ch. 264. ‘ 

398. For the cross-reference following this case, 
‘© As to interest under Civil Procedure Act, 
1838 (c. 42), s. 28, & damages in lieu of such 
interest.}—See MonEy & MONEY LENDING,”’ 
read ‘‘ As to interest under Civil Procedure 
Act, 1833 (c. 42), s. 28, & damages in lieu 
of such interest, see Monnry & MONEY- 


LENDING.”’ 


408a. Option to purchase—Profit on resale lost by 
improper withdrawal.| — Pltt., 
option from deft. to Phan? a freehold 

to sell the property 

to S. for £4,500, & then wrote accepting 
deft.’s offer to sell the house. 
time deft. had sold the property to B. for 
£4,000 :—Held : as specific performance of the 
contract was impossible by reason of deft.’s 
own act, pltf. was entitled to recover from 
deft. as damages £500, the difference between 
the price at which the property was offered to 
pltf. & that at which pltf. contracted to sell 
*“.—GOFFIN v. HOULDHR (1920), 90 L. J. Ch. 


house for £4,000, agree 


488; 1241. T. 145. 


412a. Centinuation of contract depending on third 
party.|—Defts. agreed in writin; to purchase 
from pltis. all the stores that they required 
in the United Kingdom for their vessels, 
pitis.’ profits on the net price invoiced by the 


Part VI—Liquidated 


424, Add. Annotution:— Generally, Refd. Admiralty 
Comrs. v. 8.8. Chekiang, [1926] A. C. 637. 


426. Add. Annotations :—As to (2) Apld. English 


OE ewe EE memes ee ne 


PART V. SECT. 1, SUB-SECT. 1. 


380 xi. -}--In an action for 
damages for breach of contract, the 
moasure of damage is the estimatcd 
loss directly & naturally resulting 
from the breach thereof.—HaATriELD 
& Co. v. CRONKITE (1922), 50 N. B. R. 
456.—CAN. 

$80 xii. ~J—In an action for 
damages for non-acceptance of goods, 
the measure of damages is tho esti- 
mated loss directly & naturally re- 
sulting in the ordinary course of events 
from the buyer’s breach of contract.— 
RecorvD FouNDRY & MACHINE Co. »v. 
Garson, [1923] 2 D. L. R. 142; 60 
N. B. Rh. 110.—CAN. 


380 xiii. Goods manufactured or 
partly manufactured.|\—In respect of 
oods manufactured or partly manu- 
actured & ready or partly ready for 
delivery, before defts. repudiated their 
contract :—Held: pltfs. were entitled 
to recover, as damages for breach of 
contract, a sum equal to the contract 
price of the finished or partly finished 
goods, loss their value at the time of 
or within a reasonable time of the 
breach.—HAMILTON GraR & MACcHINI 
Co. v. Lrwis BrotuErs, [1924] 3 
D. lL. R. 367; 540. L. R. 585.—CAN. 


380 xiv. -]—In an action for 
negligence causing semage to goods 
the measure of damages is the deprecia- 
tion in the value of the goods as the 














result of the accident.—CoPrLEY v. 
11928) 3 W. WwW. hk. 9.—CAN. 


made. 


manufacturers to pltfs. to be discussed every 
six months, & the agreement was to remain 
in force as long as another agreement between 
a third co. & defts. continued. 
agreement had been previously made on the 
same day, but it was not signed till the follow- 
ing day, & it was to remain in force for ten 
years unless certain payments were sooner 
After observing the agrcement with 


This other 


pitfs. for five months defts. repudiated it :— 


having an 


In the mean- 


K. B. 663. 





an. Consignment of wheat for sale— 
Fauure to sell.}—Where grain is con 
signed for sale & the consignee is in- 
structed to sell it as soon as it is un 
loaded, if the price be then a ceitain 
figure or better, but he neglects to 
carry out such inatructions, the con- 
signor is entitled In damages to the 
difference between the price at the 
time of unloading & the lowe price on 
the day when he learns that the giain 
has not been sold, even though be does 
not immediately notify the consignec 
that his instructions have not been 
eairled out.—PaRApDIA v. FFDERAL 
Grain Co., Lrp., [1925] 2 W. W. R 
164.—CAN. 

sw. Agreement to exchange & sell 
timber bertha—Loss of profits—Sub- 
stantial ar Oe Na & Lewis 
v. HALL, [1927] 2 D. L. R.1128s; (1927) 
3 W.W. RR. 27; 38 B.O. R. 348; revsd. 
sub nom. Hatt vt. Knox, [1928] 1 
D. IL. Nn. 193; 11928] 8. Cc. k. 87.—CAN. 

sb. Agreement to pay for mineral 
claim & kecp wp assessment work-—- 
Claim allowed to lapse.J—Held: the 
ineasure of damages was the value, if 
any, of the prononty lost.-—McCGRE v. 
CLAREF, {1927] 1 W. W. R. 593; 38 
B. OC. R. 165. AN, 

ad. Wr roMGyet eviction of lessce.J—In 
regard to damages recoverable by a 
wrongtully evicted lessee, the case is 
governed by the general rule applicable 
to all breaches of contract, namely, 
that the party wronged is, so far as 
money can do it, to placed in the 


630 


Held: as the continuation of the agreement 
between pltfs. & defts. for more than six 
months depended on the volition of a third 
party, & as the agreement contained nothing 
to prevent defts. from buying their stores 
outside the United Kingdom, pltfs. were 
entitled only to damages in respect of a 
period of one month.—-FRaNCcO-BRITISAH SHIP 
STORE Co., 
GEURS FRAN‘ AISE (1926), 42 T. L. R. 735. 


418. Add. Annotations :—Refd. Watt v. Longsdon 
(1929), 988 lL. J. K. B. 711; Tolley v. Fry 
(J. S.) & Sons, Ltd., {1930] 1 K. B. 467. 
Mentd. Hardie & Lane v. Chiltern, [1928] 1 


Lrp. v. COMPAGNIE DES CHAR- 


418. Add. Annotations :—As to (1) Apld. Smith v. 
Schilling, [1928] 1 K. B. 429. As to (2) Refd. 
Martin v. Benson, [1927] 1 K. B. 771. 

420. Add. Annotation :—Mentd. Sorrell v. Smith, 
[1925] A. C. 700. 


Damages or Penalty. 


Hop Growers v. Dering, {1928] 2 K. B. 174. 
Generally, Mentd. Palmolive Co. (of England) 
v. Freedman (1927), 44 T. L. R. 86. 


—_— 





ed 


same situation. with respect to 
damagos, as if the contract had been 
verformed. Compensation to the 
essce will not be confined to the value 
of the unexpired term, but will include 
all loss naturally resulting from the 
eviction.—-T1Aaok v. MARTIN, [1927] 3 
baKe Rn. 19; [1927] s. Cc. R. 413.— 


sf. Lease of racehorse to trainer for 
specified perwd—Ouwner taking horse 
away before expiration of period— Loss 
of prospective winnings recoverable. }— 
Howr v. TEHEFY (1 au, 27 8S. R. 
a ae 301; 44N.S. W. W.N,. 102. 


sg. Measure selected by plainttff.)— 
BorKkarRp & Co., Lrp. v. WAHLEN 
ag 28 S. R. N.S. W. 607; 45 
N.S. W. W. N. 201.—AUS. 

PART V. SECT. 1, SUB-SECT. 2. 


414ii. Reved. on other grounds: 
Q.R.16 K. B. 11; (1907) A. O. 454. 


414 vill. ———. }——PAaFFARD 0, CAVOTTT, 
Sart DL R111; 63 0. L. R171. 


PART VI. SECT. 1, SUB-SECT. 2. 


424 vii. }—A rate of damages 
provided for in a contract between a 
cope oo. & a grower of fruits & 
vegetables, under which the latter 
agreed to deliver all his products to 
the co. to be marketed by it, for the 
breach thereof :—Held : be liqui- 
dated d & not a penalty.— 
ASSOCIATED GROWERS OF BRITISH 








426a. ——.]——Deft. was a member of pltf. society, 
pase hops b 

ome-grown hops by their sale through pltfs., 
& by a written eement deft. ‘inde rtOOE 
to deliver to pltfs. all hops grown or produced 
by him in 1926 on certain land. The agrec- 
ment also pov that if deft. failed to 
deliver to pitis. the hops or disposed of them 
otherwise than through pltfs., he would pay 
to pitis. as & for liquidated damages £100 per 
acre or proportionately on a less acreage :— 
Held: as a breach of the agreement might 
occasion serious damage which it might be 
difficult to value exactly or ascertain before- 
hand, the sum fixed by the parties as a pre- 


was formed to organise the marketing 


Vol. XVI.—Damages. Cases 4296a—574a. 


estimate of the damage, namely, £100 per 
acre, was not a penalty but liquidated 
damages. —ENGLISH Hor GROWERS v. 1)ER- 
ING, [1928] 2 K. B. 174; 97 L. J. K. B. 569 ; 
139 L. T. 76; 44 T. L. R. 443, 0. A. 


Add. Annotation :—Refd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174. 


Add. Annotation :——Refd. English Hop 
Growers v. Dering. [1928] 2 K. B. 174. 


‘* esubse- 


455. 
461. 


506. Citution :-—For ‘‘on appeal’’ read 


quent proceedings.” 


Annotation: -Delete ‘ Generally, Mentd. Re Wall (1864), 
lib. T. 579.” 


Part VIl.—Pleading, Proof and Assessment. 


548, Add. Annotation :—Mentd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 


557. Add. Annotation :—Folld. Hinton v. ILlinton 
& Spillett (1930), 46 T. 1. R. 586. 


-]- In a divorcee case, 
where co-resp. has not appeared, & where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for leave to amend has 
been served on the co-resp.— HINTON v. 
aoe & SPILLETT (1930), 46 T. L. R. 585, 


561. Add. Annotation: —- Mentd. Agricultural 
Wholesale Soc. v. Biddulph & District 
Agricultural Soc., [1925] Ch. 769. 


CoLumMaia, LTp. ». BRITISH COLUMBIA 
Fret Lann, Ltp., [19257 1 D. L. 
871: [1925] 1 W. W. R 505; 
B.C. R. 533.—~-CAN. 


557a. 
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34 | 540. L. R. 332. 


eee 


in the nature of a penalty. -Dowr- 
kk NION AR C'o., Ne (192.3), 


574a. Contingent damages.|—-When a 


verdict is found for deft. upon an issue which 
bars the action, the jury cannot, assess con- 
tingent damages for pltf., without the assent 
of deft. - Niwron v. LARLAND (1840), 1 
Man. & G. 644; 1 Scott. N. R. 4713 2 Jur. 
350; 133 KB. RR. 490. 


Annotations: Mentd. Harvey rv. Bridges (18 45). 3 Dow. & L. 
bo: Wright «. Burroughes (1816), 3 GC. B. 6853) Davis v. 
Bsuricdl (1851), 10 C. B. 8213) Delaney v. Fox (1856), 
1C. BLN. 8.166; Carter ©. Hughes (1858), 2 H. & N. 
7113) Polen rv. Brewer (1859), 1 1. TT. 9; Accidenta 
Death Insce. vo. Mackenzie (1861), 5 L. T. 203 Blades oe. 
Higes (1861), 10 CO. BL N.S. 7133 Telford v. Laws (1874), 
314. '%. 90; Beddall © Maitland (1881), 17 Ch. 2. 17435 
Kdtidge vw. Hawker (1881), 60 BE. J. Ch. 677; Kdwick v. 
Hawkes (1888), 18 Ch. 2). 1995 Jonew vo. Foley (1491), 
60 L. J. Q. BL 4613 lleminings ¢. Stoke Pogos Golf Club, 
[1920] 1 B. 720. 











te ee — eee one 


Gaim them in his pleadings & provo 
them stnetly at (he trial—-CakRoLL 
vw. Bawr, (1924) 2 D. L. RR. tae 


eee ~ 


424 viii. ———~—.1—-A contract between 
pitfs. & deft. provided that should deft. 
fail to delfver to pltfs. all the wheat 
covered by the contract, he would pay 
to pltfa. as liquidated damager 25 cents 
per bushel for all wheat which he 
should have falled to deluver :— l/feld : 
the 25 cents per bushel was not a 
penalty but liquidated damages.-— 
SASKATCHFWAN CO-OPERATIVE WITEAT 
PRODUCERS, LTD. v. ZOROWSKI (Sash.), 
11926} 3 D. Le. R. 8103) [1926] 2 
W. W. R. 601.—CAN. 

424 ix. ——.]— Bovvaur Bay Co., 
Lrp. v. THE COMMONWEALTH, [1927] 
Argus L. R. 415.—AUS. 


PART VI. SECT. 1, SUB-SECT. 3. 

442i, —-—- Onus of disproof.] 
—If the sun mentioned in w bond is 
expressed to be a penalty, the onus of 
showing that it was intended as liqui- 
dated damages is on the person assert- 
ing it-—-lt. (A -G. OF CANADA) w. 
LONDON GUARANTEE & ACCIDENT Co., 
LTp., (1920] 2 Ww. W. ht. 83.—- CAN. 


448 iti, ——— -}- Where a sum 
is stipulated to be. paid as liquidated 
damages, & is payable, not on the 
happening of a single event, but of 
one or more of @ number of events, 
some of which might result in incon- 
siderable damage, the ct. may decline 
to construe the words ‘“* liquidated 
damages *’ according to thvuir ordinary 
rocaning & may treat such a sum as a 

nalty. —- SHATILLA v. FEINSTEIN, 
F923] 3 D.L. R. 1035; 16 Sask. L. R. 

453 iv. ——.}—Held: having 
regard to the language in a clause of a 
contract of service, fixing a suIn as 
Hquidated damages for violation by 
deft. of any or all of the provisions of 
the contract, the sum fixed was not 











PART VI. SECT. 1, SUB-SECT. 5. 


471 ii. -- 
mentioned in a bond given under 
Canada Grain Act by one heensed to 
operate wa country clevater: -Weld: 
to be a penalty & only recoverable to 
the eatent of the actual loss shown, 
there being no evidenee to show it 
was intended as Jiquidated damages, 
& heeause the conditions of the bond 
consisted in the performance of muny 
acts, some of which might be of great 
& others of trifling maportance. —R. 
(A.-G. OF CANADA) ¢. LONDON GCA- 
RANTEK & ACCIDENT Co,, Lirn., (1920) 
2W. W.1t. 83 CAN. 


PART VI. SECT. 1, SUB-SECT. 6. 


pi. ——- Agreement for share of profits 
under option—Ifaclure to tale un aqition 
—Liguidakd damages.J- KuENNUDY  v. 
HankkRin (1912), 23 O. W. RR. 179; 
40. W.N. 183; 7 DL. RR. 201.— 
CAN. 


PART VI. SECT. 1, SUB-SECT. 7. 

529 iil, — —.}—Pitf. gave deft. 
the exclusive ney for sia months 
for the sale of certain Jand. Deft. 
covenanted that if he failed to effect a 
sole of 1,000 «acres in the first six 
wonths he would pay as hanidated 
damages an amount equal to $2 per 
acre for each acre of the 1,000 acres 
unsold. Deft. failed to cif ct a sale: 
~ -Held; not & penalty, but laiwdated 
damuges arising ou proof of failure to 
make the sales, without having iv ahow 
actual loss.—-NORTHERN TRUnI4 Co. 
v. RaSMUSFRN, {[1924) 2 W. W. Kt. 
1015.——CAN. 


PART VII. SECT. 1. 
549 xv. ——.J-— To recover 
special damages, a pitt, must expressly 


631 








W. W. OR. 1249; 28 Sask. Lb. 2, 
= -CAN, 
a -—- 6) — The sum 649 xvi. S. OP. Burro oo. OSNAWA 


CORPN,, WILKINSON ®, OSHAWA CORPN., 
11926) 4D. 1. 1838s 69 O. dA RR. 
520. CAN. 

549 xvii. -~ -—- --.J- In un action 
for breach of covenant by delaying 
the completion of a rafhway crossing, 
which aflorded the best road to pitt.’s 
saw mill. Welds ovidence of special 
damage was not adailaible, none being 
alleged In the declaration, & pitf. not 
having notified defts. at the time of the 
fact of bis suffering the Joss of profit, 
which constituted the alleged dainages. 
—SHAVEIEK v. GREAT WEATHRN Ry. Co. 
(1857), 6. PP. 321. -CAN, 


PART VII, SECT. 2. 

5591. Neceasity for proof of special 
damage.j—On a claim for damages for 
personal injuries, pltf. cannot claim 
for special damages for nursing where 
he fails to show that he hax elther 
pald or is under any fogal obligation 
to pay for the uursing done; the fact 
that he intends to pay a sum to hip 
nurse 38 not suffleient.- CARROLL 1, 
Bark, (1924, 2 ob. Eb. Re tee 
W. W. 2. 249, be mask. B. Pt. 292. 
ose AN. 

Pe CAST NN CANS: 
($925), 


i. = SS 
DIAN TUMBLE & LAanps, Jab 
35 B.C. R461) CAN. 


PART VII. SECT. 3, SUB-SEOT. 2, 

675 il. -— On sane princtples ar 
Jury.J-—In assesnlig sa ea apainst 
aw member of the Winnipeg Grain 
Exchange for wrongfully closing out 
the account of # customer, a jude fs 
not bWuouud to take the highest peuk 
the measure thereof, but may bas hi- 
usscusment upon the principal adopted 
by jurtes.—NELSON vv. Bam & 


Cases 576—648. 


576. 


591. 
592a. 


504. 


598. 


601. 
602. 


604. 


611. 


612. 





612a. 


After this case add ‘‘——In matrimonial 
causes.]—See HUSBAND & Wirt, No. 4677a.”’ 


Add. Annotation : --Mentd. Gottliffe v. Edel- 

ston, [1930] 2 K. B. 378. 

-|—Where a jury has improperly 

awarded an annuity by way of damages 

instead of a lump sum the judge should 

redirect the jury; he has no power to enter 

judgment for the capitalised amount of the 

annuity.—FOURNIER v. CANADIAN NATIONAT, 

Ry. Co., [1927] A. C. 167; 95 L. J. P. C. 

177; 1385 L. T. 609; 42 T. L. R. 629,P.C. | 


Add. Annotation :—Refd. Martin v. Stout, 
[1925] A. C. 359. 


Annotation :—For ‘‘ Refd. S.S. Celia v. S.S. 
Volturno, [1921] 2 A. ©. 544,” read ‘‘ Expld. 
S.S. Celia v. 8.8. Volturno, [1921] 2 A. C. 
544,” 

Add. Annotation : 
[1924] 2 K. B. 166. 


Add. Annotation :—Refd. Ellis’ 
Dixon-Johnson, [1924] 2 Ch. 451. 


Add. Annotations :—Refd. Ellis’ Trustee v. 
Dixon-Johnson, [1924] 2 Ch. 451. Mentd. 
Richardson v. Richardson, [1927] P. 228. 


Add. Annotation :—Folld. Peyrac v. Wilkin- 
son, [1924] 2 K. B. 166. 


For the existing paragraph in original volume 
substitute the following paragraph :— 


-}—In an action in this country 
for a debt payable in a foreign currency 
the debt must be converted into English 
currency at the rate of exchange prevailing 
at the date when the debt became duc & pay- 
able, & not at the rate of exchange prevailing 
at the date of judgment.— PryRar v. 
WILKINSON, [1924] 2 K.B. 166; 938L.J.K.8B. 
121; 130 L. T. 611. 

-]—Between 1903 & 1909 pltfs., 
Russian subjects, effected with defts., an 
American insurance co. then having a branch 
in Russia, insurances in the form of four 
endowment life policies & paid the premiums 
in Russia in roubles down to 1918. The 
amounts secured by two of the policies having 








N.F. Peyrae v. Wilkinson, 


Trustee vw. 











ENGLISH AND Empire Dicest SurPLEMENT. 


become payable :—Held: judgment should 
be entered for pltfs. for the sterling equivalent 
of the amounts due in chervonetz roubles at 
the date when those amounts became duc.— 
BUERGER v. NEW YORK LIFE ASSURANCE 
Co. (1927), 06 L. J. K. B. 930; 137 L. T. 
431; 43 T. L. R. 601, C. A. 


Annotation :—Refd. Perry v. Equitable Life Assce. Socicty of 


U.8 


618. 


614. 


615. 


618. 


625. 


626. 


638. 


648. 


. A. (1929), 45 T. L. R. 48. 


Citations :—Add ‘'15 Asp. M. L. C. 570.”’ 
Delete ‘ revsg. S. C. sub nom. Dreyrus & 
Co. v. ATLANTIC SHIPPING & TRADING Co. 
(1921), 37 T. L. R. 


Annotations :—Delete ‘ Mentd. Ozarnikow 
v. Roth, Schmidt (1922), 92 L. J. K. B. 81; 
Ford v. Compagnie Furness (France), [1922] 
2 K. B. 797; Pinnock v. Lewis & Peat, 
[1923] 1 K. B. 690.” 


Add. Annotation :—Consd. Anderson v. Equit- 
able Life Assce. Soc. of United States (1926), 
134 Ju. T. 557. 


After this case add ‘* See, also, INSURANCK, 
Vol. XXIX., p. 389, No. 3104.” 

Add. Citations :—93 L. J. Ch. 
L. T. 109. 

Add. Annotations :—A-xs to (1) Consd. Anderson 
v. Kquitable Life Assce. Soc. of United States 
(1926), 1384 L. T. 557; Buerger v. New York 
Life Assce. (1927), 06 lL. J. 1K. B. 930. Gene- 
rally, Refd. Illis’ Trustee v. Dixon-Johnson, 
[1924] 2 Ch. 451. 

Add. Annotations :—As to (2) Refd. Tolley 
vo. Pry J. 8. & Sons (1929), 46 T. L. R. 108. 
Gencrally, Refd. Watt v. Longsdon (1929), 
98L. J. K. B. 711. Generally, Mentd. Hardic 
& Lane ». Chiltern, [1928] 1 K. B. 663. 


Add. Annotations :—-Refd. The Koursk, [1924] 
P. 140; Pirie v. Richardson, [1927] 1 K. B. 
448. Mentd. Cumberland v. Lanarkshire 
Tram. Co. (1927), 20 8. W. C. C. 780. 

Add. Annotation :—Consd. The Koursk, [1924] 
P. 140. 

Add. Annotations :—Consd. Wing Lee v. Lew, 
[1925] A. (. 819. Refd. Hobbs v. Tinling, 
pou v. Nottingham Journal, [(1929] 2 
K. B. 1. 


263; 130 


BOTTERELL (1915), 30 W. L. R. 822; 
ane W. WR. 144; 25 Man. L. R. 244.— 


679 vi. -J—When the writ in 
an action, under Wrongs Act, 1915, 
Part 1L1., has been endorsed for trial 
with a jury, sect. 16 of that Act makes 
the jury the tribunal to assesa the 
dam . If interlocutory judgment 





be en d in default of appearance, 
Ord. XITI., r. 5, does not, in the absence 
of consent of the parties, cnable the 

rothonotary to ascertain the damages. 

be deft. is entitled to notice of the 
assessment of dainages by the jury.— 
WatsH v. MCMICHAEL, [1928] V. L. 2. 
345; [1928] Argus L. lh. 195.— AUS. 


PART VII. SECT. 3, SUB-SECT. 3.— B. 


698 i, Amount duce in forcign currency 
~——Date of judgment sued on.}—-Where 
deft. in a suit in Bombay contended 
that the rate of exchange should be 
that on the day on which the ct. 
pronounced judgment :—Held : the rate 
to be taken was that prevailing on the 
day judgment was given in the High 
Ct. in England, which gave plitf. the 
cause of action for the suilin Bombay. 
—MADHAVIJI VISRAM v. RAMNIKLAL 


VADILAL (1921), 3. L. R. 47 Bom. 
487.— IND. 
si. ——- ——.} —Held: the rate for 


conversion of dividends payable in 
foreign currency was the rate ruling 
on tho date when cach dividond became 
due.—THe CUSTODIAN v BLUCHER, 
1927] 3D. L. R. 403 [1927] S.C. RR. 
420.--— CAN. 


603 lii. ——- ----.] -In cases of 
breach of contract, the date on which 
tho rate of exchange is to be taken for 
the purpose of convorting one set of 
currency into another is the date on 
which under the agreement the nioney 
was to be paid & on which a breach 
occurred by its not being paid.— 
SnMaAKooL & Co. wv. FINLAY FLEMING 
noo (1923), 1. L. Ik. 1 Ran. 339.— 


PART VII. SECT. 3, SUB-SECT. 4. 


627 if. ——.}—Gay Co., Lib. vt. 
Trick, (1927) 1 D. L. R. 1091; 60 
oO. L. R. 8 —CAN. 


PART VII. SECT. 3, SUB-SECT. 5. 

i. —— Right of—Defendant not en- 
titled to examine plaintiff with view to 
assessment of damages.) —FONG YOUNG 
vt. SHrxng Wan, [1928] 3 D. L. RR. 481; 
62 Qa, LL. R 370.—CAN. 


st. When assessment must be by 
master.}—- HENNIGAR t. HENNIGAR 
(N. B.), {1926} 1 D. L. BR. 891.—CAN. 


632 


assessed on # wrong pr 
trial will be ordered. —-D RYDEN v. ORR 
eo 28 : 


661 xii. 
CisEK, [1929] 3 D. L 
Ww. W. R. 
CAN 


PART VII. SECT. 4, SUB-SECT. 1. 


sv. Vrial without jury—Powrr of 
appellate court to assess.)—An appellate 
ct., where an action has been tried 
without a jury, has power, without the 
consent of counsel, to assess damages 
itself without ordering a new trial.— 
GENDERS v. SOUTH AUSTRALIAN HYS. 
C'OMR., (1928) S. A. S. Kt. 272.— AUS. 


PART VII. SECT. 4, SUB-SECT. 3.—A. 
661 x. ——— ———.]—-COGHLIN v. LA 
FONDERIE DE JOLIETTE (1903), 34 
Ss. Cc. R. 153.—CAN. 
661 xi. —-— ——-.]—Whero damages 


are claimed for the depreciation in 
value of an article, the basis of agsess- 
ment is the ditference between the value 
of the article immediately before it 
was damaged & its value immediately 
afterwards. 


W here dam ages have been 
inciple a new 


8S. RN. S. W. 216; 45 
8. W. W.N. 44.>-AU 5S. 

i, —— — —.]—BRENNER 1. 
‘ . R. 457: 2 
158; 23 Ss. L. R. 573.— 


661 i, —— ——.]—M IDDLETON 


xiii. 
t. McMILLAN (B. C.), [1929) 1 D. L. R. 
977. —CAN. 


673. Add. Annotation -—~Refd. Canadian Pacific 
Ry v. Kelvin Shipping Co (1927), 138 L T 


369. 


715. ddd Annotation 


Corpn , [19380] 2 & BB obd 





721a. 


C- AY 


737. Add tnnotations 


Mentd. | 


.] ~The Ct of Appeal may set aside the 
assessment of damages by a jury where the 
amount assessed 1s so small or so large as 
that twelve sensible jurors could not reason- 
ably have given the verdict, or as to lead the 
ct_ to the conclusion that the yury must have 
taken into consideration matter which they 
ought not to have considered, or that they 
have omitted to pay regard to matter which 
they ought to have considcied —Sarin v 
ScHILLina, [1928] 1 K B 429; 
K B 276; 138L.T 475, 44T L R 109, 


—Apld. Hobbs . Tinhny 


Vol. XVII.—Damages. Cases 673—892a. 


K B 1 


Refd. Tolley 1 
(1929), 146 T. TL R. 10% 


Kiy J S & Sons 
Mentd. Williams v 


| Buton, ,1937]2Ch 9. 


751. Add Annotation :—Refd. Srmth v. Schilling, 
[1928] 1 IX. B. 429. 


751a. ee 


ante 
753. 


97 L I 
784a. 





{dd Annotahons 
Ry (1925),41 T L R 305; Jones v Creat 
Western Ry Co (1930, 17 T L RK 39 


— .] —Smiru » Scuinuna, No 721a, 


~ Mentd. Hearn v. Southern 


764. Add innotation —Refd. !lobbs v Tinhng, 
ie t= Nottingham Journal, [1929] 2 
‘ 


784. 4dd. Annotation —Refd. Smith v Schilling, 
[1928] 1K B 429 
-| -Smita v Scurmtnina, No 721la, ante. 


830. After this case add 
NAAN, pp 215, 210” 


Sce, also, JURLLS, Vol. 


Ifobbs v Nottmgham Jownal [1929] 2 | g32a. — —.| Swiroy Scrtmnmna, No 721a, ante. 


PART VII SECT 4, SUB-SECT. 3 — 
B. (a8). 


680 va —- ——}—Held although 
the damiges were excessive the ct 
would not interfere upon that account 
—McMownacie + ORTON (1858) > 
Man I, R 193 —CAN, 


680 x. — }]—New trial granted on 
payment of costs on the ground of 
excessive damarcy —-SLOCK 2 GREAI 
een Ry Co (1898) TCO P 426 — 


6891 ———~ Museonduct of jury ) 
Whore an assessment of dainages 1s 
not thougnt to be unconscjonable but 
only cxecssive it ought to be set aside 
if the ymry took Into account some 
thing winch they ought not to havc 
taken into account & failed to take 
into account somcthing which they 
ought to have taken into accouut 
CosGRov1 27 CANADIAN NALIONAT 








Raitways (1923) 4 D L RBs, 
[1923] 3} W W R 1152 CAN 
692 vina —— }]—Where 


the damages were cacessive —Ileld 
there should be a new trial unless 
pitf consented to reduce his verdict — 


Cramh} ov Mtrnrai (2877), Jeamp 
Wood 127 —~CAN. 
692 xvimzt——— — } In an 


uction for damagcs for breach cf con 
tract the gurv uwaeded pltf & 0 fn 
specail dunages imcludiug law © ste 
42.0 for loss of profits, & €20 for 
ecnoral dat) ig Deft moved for a 
now trou apon the ground that the 
awt doof wisvthing mere than aro orely 





nominal sum as poner al damages war 
ONCERSIVE Ticid as no substantial 
wionz or uilseuiiage ¢f justice had 
Deco occasioned anew trial ought net 
to be ordcrcd Put the judgment should 
stand subsct to yum consenting te 
the elamination of the amount awarded 
ox gomeral damage SIEWARIT 2 
ee {192 } N #4 1 R100 


692 xix —- - } GolpMan 
» Krrey & Sons Tit (102775 RS 
58 —AUS 

705 ua } In an action 


fo. work & labour the second trial 
heme before a spcqaal jury struck by 
deft , & the verdict hemg larger than 
before the ct declined to interfere 
for cee sive damages Siock 2 
GRAF WISITFRN Ry Co (I8 4%)? 
( I 134 #CAN 


705 ati MASON v SOUTH 
NorRFOoIK Ti (Mo (1889) 19:0 R 
132 AN 


_ 


705 iv £56 ayment by jp iran 
cicess of clam Statement cf claum 
amended ly tral judg |} Tn an_ ction 
of trespass to a cearttam lot of land ©& 
expulsion of pltf th refrom — pitf 
cliimed $o') the Jury assessed the 
damages at $1000 SN the tmal yudge 
amended the tlateanent cP claim 
accordingly —Ficdli the dames wero 
cacessive & @ new trial was granted 
] A v Wart (§852),10 R 266 
CA 


705 v 
rolu ti n 


Untle » purty ageca lo 
daumiios| SIBBALL 2 


of 
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} (RAND TRUNK Ry Co, IREMAYNE t 


GRAND TRUNK RY Co. (1890), 19 
O KR I6t CAN, 
731 1x }~—In an action to 


1CCOVET ale amount duc under a contract 
for purchase of an hotel deft set up a 
breach of warranty, but at the trial a 
pha of nisrepresontation was. sitb- 
Ktatuted The jury were dirceted that 
the proper measure of damages recover 

able by deft would be that applicable 
fr anaction ona breach of warranty 
Held there should be a new trhau, for 
the purpose of assesying damages upon 
the basis of the difference between the 
market price at the dato of the contract 
& the contract price — HARDMAN _» 
Miron (1926) 2464 hk N & 

78 dsNS WW 104 -AUS, 


PART VII pErr a SUB-SECT. 3.— 
(o 


748 1 VWastal Acting woon wrong 
princeplo] Where a jury assesecd 
Jamages on a wrong principle — Held 
the ct would sct aside the verdict on 
the ground of cxecasive dumage having 


ben given Esnienery » IWArnax 
Cocnts (1898) 3N S R (2 [hom ) 
112 CAN. 
| PART VIL SECT 4, SUB-SECT 3 
C (a) 
785 ix }) Par 1 ILI INOIS 
TCntISHINd & PRINTING CO, [1929] 
$2) J F376 2W wW RR d4, 2> 
an ae | 1 —CAN. 


Cases 2—581. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


DEEDS AND OTHER INSTRUMENTS. 
Part |.—Deeds. 


Add. Annotation :—Mentd. Re Grove-Grady, Ltd. v. South East Lancashire Insurance Co. 
Plowden v. Lawrence, [1929] 1 Ch. 557. (1930), 35 Com. Cas. 281. 
18. Add. Annotation :—Mentd. Milsted v. Hamp 449. Add. Annotations :—Consd. Blay v. Pollard & 
& Rose & Glendinning (1927), 71 Sol. Jo. 845. Morvia, (1030] 1K. B, 026; Red. Guildford 
Add. Annotation :—Retd. Messager v. British te , aoe 
Broadcasting Co. (1928), 97 L. J. K. B. 251. a did Aecanidlton sR. Tonkin. Tanks 
74. Add. Annotation :-—Refd. Importers Co. v. [1928] 2K.B 501 : : 
Westminster Bank, [1927] 1 K. B. 869. ‘Add ane bai i Apld. Re Clout & 
149. Add. Annotation :—Mentd. Nagoremull Vv. rawéra Contract, [1924] 9 Ch. 230. 
Triton Insce. (1924), 41 T. L. R. 168. |a7n 442 Annotation :—Retd. Swift v. Board of 
166. Add. Annotation: — Refd. Humphrey & Trade (1924), 93 L. J. K. B. 529. 
ies ras ye ionpate eae Me fe S78. | ann. ada Annotation :—Retd. In the Estate of 
: ; nnotation : — Mentd. Tournier , Ad . Southerden, [1925 
eee Te D & Union Bank of Sen eet | J 
gene, - B. 461. dd. tion :—As to (1) Refd. Blay v. 
262. Add. Annotation :—Mentd. Ite Grove-Grady, 4 pay ae erate y 


Pollard & Morris, [1930] 1 K. B. 628. 
Plowden v. Lawrence, [1929] 1 Ch. 557. Add. Annotation :—Refd. Blay v. Pollard & 
376. .idd. Annolulion: Mentd. Holt’» Motors, 


Morris, [1930] 1 K. B. 628. 


2. 


57. 
457. 


464. 


501. 


Part !I.——Instruments Under Hand—Non-Testamentary. 


527. Add. Annotation :—Mentd. Inche Noriah Exors. (1929), 45 1. L. R. 681. Mentd. 
Binte Mohamed Tahir v. Shaik Allie Bin Simpson v. Maurice's Enxors. (1929), 14 
Omar Bin Abdullah Bahashuan, [1929] A. C. Tax Cas. 580. 


127. . 
BBS. Add. Annotations :—Consd. Swift v. Board ot 557 Add. Annoldsion ~—Mentd. Rye v. Purcell, 


Trade, [1925] A. C. 520. Refd. Maine & ; 
New Brunswick Electrical Power Co. v. Hart, | 558. Add. Annotation: *Mentd. Gottliffe v. Edel- 
{1929)] A. C. 631; Simpson ». Maurice’s ston, [1930] 2 K. B. 378. 


Part Ill.——Interpretation of Deeds and Non-Testamentary 
Instruments. 


& Dohme 367; British '"homson-[ouston ('o. vr. Metro- 


681. Add. Annotations :—Refd. Sharpe 
4). 44R.P.C. politan-Vickers Electrical Co. (1928), 45 


Inc. v. Boots Pure Drug Co. (192 


PART I. SECT. 2, SUB-SECT. 1. 
17 ii. — — Whether gift wtended.) — 
Where a conveyanoo or nitge. is 
expressed to be for valuable considera- 
tion, but the fact is that none was paid, 
nothing but the clearest evidence can 
avail to show that a gift was intended. 
-Joun DERE Plow Oo., LT. »v. 
PETERS & SPOUN, [1929] 2D Le R103; 
ere KR. 2183 [1928] 3 W.W. RR. 686. 


PART I. SECT. 5, SUB-SECT. 1.—A. 

aa. Proof of cexeculion—Deeds within 
county —9 Fret. c. 34, 8. 7.)—Re YorRK 
Country REGISTRAR Q 847), 3 U. CG. RR. 
188.—CAN. 


PART I. SECT. 5, SUB-SECT. 1.—E. 

183 ili, — — Attestation required by 
statute—Decd rmproperly attestcd—hace- 
culwon admitted by grantor.J—Held: 
as the mtgo deed was not attested 
within Transfer of Property Act, 
8s. 59, it was invalid in apite of the 
ee admission. —Hira Brrr v. 
tam Harr Lan (1925), L. R. 52 Ind, 
App. 362.— IND. 

sh. Certificate of—Suffictency of— 
Absence of bea € Ta : the deed was 
proper recorded.—-McKEN/IE st. 
517.—-CAN. 


PART I. SECT. 5, SUB-SECT. 2.—C. 
231 vii. — - ——.]}--HUGGARD wv. 


OnrantiO & SASKATCHEWAN Lanp 
Corpn. (1908), 1 Sask. L. R. 526; 6 
W.L. R. 645: 8 W. L. R. 866.—CAN. 


PART I. SECT. 5, SUB-SECT. 4. 


Land .ict, 1888, s. 26.) 
vw, SuiTH (1897), 5 B. C. R. 


Smmetantammtiicnenademmmnal 


—HJOR1 34 


PART I. SECT. 5, SUB-SECT. 7.—A. 

e i, J—Some of the persons 
named w joining in o covenaut cannot 
be bound, where the others who are 
named, & whose concurrence is neoes- 
pary to the accomplishment of the 
object rocited in the deed, have not 
jomod.-—Moorrn v Irwin, [1926] 4 
DL. R. 1120; 69 0. LR. 546.—CAN, 

PART I. SECT. 6, SUB-SECT. 1. 

406 iv. -}—A deed under seal 
cannot bind @ person who is not a 
party to the dved.—BaTTLr_OREEK 
‘TOASTED CORN Frakr Co. v. KELLOGG 
Toastep CoRN FLAKE Co., [1823] 
4 Dp. L. R. 543.—-CAN. 


406 v. ———.] —FAULKNER v. FAULK- 

NER (1893), 23 O. RR. 252.—CAN. 
PART I. SECT. 7. 

4257. -— ieee . 
Kipp, (1926) N. 50.—IR. 
PART I. SECT. 8, SUB-SECT. 3. 

b i. ——-.)—DYN&Es t'. BALES (1878), 
25 Gr. 593.—-CAN. 
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—_—— ee ee 


| Jack v. NANOOSE 
| [19257 3 W. W. R. 267; 
295.—-CAN. 





PART I. SECT. 8, SUB-SECT. 5. 
454 vi. —-.}—-Under an 
agreement between pltf. & defts. for 
the sale of a business the latter under- 
took to incorporate aco. & to assume & 
yay the amount due on a chattel mies: 
Pn earrying out the agreement pitf. 
signed what he thought was a mere 
transfer of the business to the co., but 
which was io fact a new agreement 
which expressly released defts. from 
its obligation to pay otf the chattel 
intge. ‘There was no evidence of any- 
thing being said to or by pltf. with 
respect to such release, & the evidence 
as to whether he read the new agrce- 
ment over before signing 1t war con- 
flioting :-—7ield : the release had been 
fraudulently mserted, \ plif. was en- 
titled to be indemnified by defts. 
against his chemoa 8 on the mtge.— 
WELLINGTON COL- 
L. R. 398; 
35 B. C. R 


LIGRIES, LYD., (1925) 3 D. 


PART III. SECT. 1. 
sd. Parent & child bearing same name 
—No addition of ** senvor ”’ or ** junior ”’ 
—Presumpton in favour of parent.}— 
New Brunswick POWER Co. v. PRICE 
i HatTr (1924), §2 N. B. R. 1.—CAN. 


' PART III, SECT. 2. 


{| 5876 x, ——.]—INoHES tv. Foaa & 
! Dow1tnea (1870), 13 N. B. R. (2 Han.) 
| 149,—-C. e 


R. P. ©. 13 Société Anonyme Servo-Frein 
Dewandre v. Citroen Cars, Ltd. (1929), 47 
R. P. ©. 221. Mentd. Pope Appliance Corpn. 
o Pee ree River Pulp & Paper Mills, [1929] 


582. Add. Annotations :—Refd. Finlay v. N. V. 
Kwik Hoo Tong Handel Maatschap ij, [1929] 
1K. B. 400. Mentd. Montague r, Meyer, 
Ltd. v. Osakeyhtio Carelia Timber Co. (1930), 

36 Com. Cas. 17. 


587. Add. Annotations :—Refd. Tournier v. National 
Provincial & Union Bank of England, [1924] 
1 K. B. 461; Livock v. Pearson (1928), 33 
Com. Cas. 188. 


592. After this case insert ‘‘ See, generally, Con- 
TRACT, Vol. XII., pp. 79 e¢ seq.’’ 


Add. Annotation :—Refd. Schiller v. Petersen 
(1924), 1380 L. T. 810. 


617. Add. Annotation :—Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


622. Add. Annotations :—Apld. G. W. Ry. v. S.S. 
Mostyn, [1928] A. (.57. Refd. Abrahams v, 
MacFisheries [1925] 2 K. B. 18; British- 
American Tobacco Co. v. Jones (1925), 134 
L. T. 405; Dee Conservancy Board v. Mc- 
Connell, [1928] 2 K. B. 159. Mentd. The 
St. Nicolai (1925), 1383 L. T. 640; Witham 
Outfall Board v. Boston Corpn. ( 1926), 136 
LL. T. 756 ; ane Fry J. S. & Sons (1920), 
46 T. L. R. 108. 


627. Add. Annotation :—Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 


631. Add. Annotations : —Consd. Sherwood  v. 
Tucker, [1924] 2 Ch. 440. Refd. Batchelor 
v. Murphy (1924), 41 T. L. R. 153. 

665. Add. Annotation :—Apld. Saunders v. Young's 
Browery (1925), 42 T. L. R. 136. 

678. Add. Annotation :—Mentd. Parr v. A.-(i., 

[1926] A. C. 239. 

aldd. Annotation :—-Gencrally, Mentd. 

How, How v. How, {1930] 1 Ch. 68. 

697. Add. Annotations :—Refd. Samuc] v. Dumas, 
[1924] A.C. 481. Mentd. Wadsworth Lighter- 
age & Coaling Co. uv. Sea Tusurance Co. (1929), 
35 Com. Cas. I, 

700. Add. Annotation :—Refd. Russell v. Iussell, 
[1924] A. C. 687. 


597. 


688. Re 


PART Ill. SECT. 3, SUB-SECT. 3.—A. 





aoe a: ——.}+-MANUFACTUR- | 
K INSURANCE Co. v. Swinnny, | exhibitin 
foes} *D. L. R. 503.— CAN. the whole 


ee Ill. SECT. 3, SUB-SECT. 3.—B. 

















—— 


agreos to purchase, Lhe implediv cove- 
nants to pay in the absence of terms 
a different intention, 
document must be con- 
strued & niay show that such implica- 
tion 18 not to b 


Vol. XVIL—Deeds. Cases 581—805. 


701. Add. Annotation :—Refd. 
{1928} P. 180. 

748. Add. Annotation :-—Refd. Herbert’s Trustee 
v. Higgins, [1926] Oh. 794. 

750. Add. Annotations :—Refd. Re Hammond, Parry 
v. Hammond, [1924] 2 Ch. 276. Mentd. Re 
Hack, Beadman v. Beadman, [1925] Ch. 633. 

786. Add. Annotation :—Refd. The Ruapehu, 
[1927] P. 47; Shaw v. Public Trustee (1924), 
141 L. T. 465. 

792. Add. Annotation :—Consd. Lorden v. Brooke- 

Hitching, [1927] 2 K. B. 237. 

Add. Annotation :—Mentd. Cohen v. Scllar, 

[1926] 1 K. B. 536. 

815a. Recurring words—Same  construction.]— 
There is no rule of general application that 
in construing a document the same meaning 
must bo assigned to an expression through- 
out; it is only in cases of doubt or ambiguity 
that it is necessary or permissible to resort 
to the device.——-WaTSON v. Hacarrt, [1928) 
A. ©. 127; 971. J. P. O. 83; 1388 L. T. 306 ; 
44T. L. R. 90; 71 Sol. Jo. 963, P. C. 


Add. Annotation :—Mentd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

Add. Annotations :-—Consd. Schiller v. Pever- 
sen, [1924] 1 Ch. 894. Refd. Phipps v. 
Rogers, [1925] 1 K. B. 14. 
Add. Annotation : --Mentd. 
(1930), 99 L. J. K. BB. 537. 
Add. Annotation :—Refd. Brakspear v. Bar- 
ton, [1924] 2 K. B. 88. 

Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 


Add. Annotations : —Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. Mentd. 
Edwards v. A.-G. for Canada (1920), 46 
TI. I. R. 4. 

Add. Annotation: —-Mentd. He Burradon & 
Coxlodge Coal Co., Ltd., Martin’s Bank, Ltd. 
v. The Co. (1930), 23 B. W. C. C. 7. 

Add. Annotation :- Refd. United States Ship- 
ping Board v. Strick, [1926] A. C. 545. 

Add. Annotation :—Consd. Re Ellwood, [1927] 
1 Ch. 456. 

Add. Annotation :—-Refd. Wilston S.S. Co. v 
Weir (1925), 31] Com. Cas. 1) 1. 


The Penelope, 


801. 


822. 
825. 


835. Peech v. Best 


842. 
853. 


877. 


881. 


882. 
893. 


895. 


Indeed, it is competent 


susceptible, baer a 
10 ra. 


to the ct. to disregar 
but | meaning if the words aro suffictently 
flexible to bear that interpretation. 
i The duty of the ct. is to find out the 


drawn.—QOnkIKVE | intention of the executant from the 





| 
McGtory, Ltp. v. Domn ae re ra + | language used by him, but parol 
5 xi. J—In de- | Erp, & THOMPSON, [1923] 2 evidence tu vary the contents of the 
ciding whother a given transaction is | 154: t W. W. BR. 989. ay document cannot be admitted. —Y UsaF 
an out & out sale with a condition for 716 xxii. ——.}—BaRTEL v. Brvea , ALL 2. ALIBHOY (1928), I. 1. Re 10 
re-purchase or a mtge. by conditional (N, B). mt06] 1D L. R. 1196.—OAN, | Lah. 671. IND. 
sale, it is the intention of the parties ’ 
at the time of entering into the transac: | 16 xxii. —— alee under the | PART Ill. SECT. 8, SUB-SEOT. 8,—A. 
tion which must be regarded. That { terms of a Kabullyat a rent in kind fs 773 xxx. —-—-.J—Held: the words 
intention must he gathered from the | reserved & ita price is also mentioned | “ net proceods ” oo not mean * net 
terms of the deed iteolt & the surround- | the intention is to be gathered with Pioean ete as MONTGOMERY, 
ings circumstances eta es Were wt. | reference to expressions used in ather 1920) 1 W. ar 140 ; 60 D. L. it. 
MUKAMNAD (1923), I. L. R. 45 AU. | parts of the document.—JURA | 394; 80 Man. Wek . 90.—CAN. 
58.— IND. DAL v. RaM MAnnat (1927), eT Le “Tt. d. Read now “ 8158 i.” 
705 xii. —— ——~.}—-The in- | 55 Cale. 808.—IND. | Si5a LU. =. elds este 
tention of the parties to an instrument 716 xxiv, .}+—-Tho rule govern- } dence to show that a word was used in 
must be collected from the language of the interpretation of a decd is that | a different senso in one panies from 


the instrument, & may be elucidated nd deed must be read as a whole tn | that in which it was in & 

by the conduct ey neve P -— | order to ascertain the true 2 meaning of sentence, was_ rightly oxeluded.—~ 
MIDNAPORE a several clauses, & that the words MCDONALD v. HALIFAX CORPN. PN ee): 
MUKTAKESHT PATHANT ( (1926), I. Te R. each clause should be so Mearasd ve 28.N. 8. R. (16 R. & G.) 84. 

6 Pat. 51.—IND. to bring them into harmony with the | 


PART III. SECT. 3, SUB-SECT. 4. 
716 xxi. ——-.}—_When a person 


other prov iaons of the deed, 
interpretation does no vivlence to the 
tmoeaning of which they are uaturally 


eit Ill. SEOT. sas suB-tEor. 9. 
N v. DEMOHK 


if that 
——~.} —8H0: 
(Sank g (1927) 1 D. L. a. 649.—CAN. 
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Cases $00 —1129. 


900. 

Steam Navigation Co., [1924] 2 K. B. 730; 

A.-G. v. Blackpool Corpn. (1928), 92 J. P. 50. 

Mentd. Pailin v. Northern Employers’ Mutual 

Indemnity Co., [1925] 2 K. B. 78. 

Add. Annotation :—Refd. Busby v. Avgherino, 

{1927} 2 Ch. 33. 

Add. Annotation :—-Generally, Refd. Berners 

v. Fleming, [1925] Ch. 264. 

Add. Annotation :—Mentd. Re Villar, Public 

Trustee v. Villar, [1929] 1 Ch. 243. 

998. Add. Annotation :—Mentd. Re Villar, Public 
Trustee v. Villar, [1929] 1 Ch. 243. 

1007. Add. Annotation :—Retfd. Lowther v. Clifford 
(1926), 95 L. J. K. B. 576. 

1009. Add. Annotation :—Mentd. Re Keystone 
eae Mills Trade Mk. (1928), 97 L. J. Ch. 


969. 
981. 
982. 


1015. Add. Annotation :—Refd. Westminster Bank 
vw. Hilton (1926), 186 L. T. 315. 

1028. Add. Annolation :—Mentd. Lever Bros., 
Ltd. a. Vell (1980), 47 T. 1. BR. 47. 

1081. Add. Annotations :—Mentd. Elliott v. Bax- 
Ironside, [1925] 2 K. B. 801; Kettle v. Dun- 
ster & Wakefield (1927), 43 T. L. R. 770. 

1082. Add. Annotation :—Refd. Callard v. Beeney. 
{1980] 1 K. B. 353. 

1065. Add. Annotation :—Consd. Taylor v. British | 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 
1067. Add. Annotation :—Refd. Eld -r, Dempster 
v. Paterson, Zochonis, Griffiths Lewis Steam 
Navigation Co. v. Paterson, Zochonis, [1924] 

A. C. 522. 

1070. Add. Annolation : —Mentd. Molt’s Motors: 
Tid. v. South East Lancashire Insurance Co. 
(1930), 35 Com. Cas. 28]. 

1081. Add. Annotations :-—Retd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
JIuntoon Co. v. Kolynos (Incorporated), 
[1980] 1 Ch. 528. 

1090. Add. Annotations: - Refd. Tluntoon Co. 2 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Bent, 1 sence v. Atkinson (1929), 142 

PAN 13 


PART III. SECT. 8, SUB-SECT. 13.— | enre to plan—Plan omitted.}—lcld: 
B. (b). | Where there was no plan, parol evidence 
was admissible to jiontity the Jand. 
BANKS PRNINBULA KLECTRIC POWLR 
RBoannp v. as vats BoROUGH CUUNCIL, 
. It. 880.—N.Z. 





948 vi. -]}—As soon as there js 
an adequate & sutticient definition, 
with convenient certsinty, of what is 
intended to pasa by # deed, any sub- 
sequent erroneous addition will not 
vitiato it.——-DARAPALK, ETo. v. NAZIR 
(1923), I. L. R 50 Cale. 394,.---IND. 

948 xvi.~-— ieee one R., [1926] 
Exch. O, R. 8.—CAN. 


PART III, SECT. 3, SUB-SECT. 14. 


961 ii. ——.}—Price Broruers & 
papa vw, R., {1926} 8 b. L. kh. 642. 


[1923] N. Z 


159; ne 
PART III. SECT. 3, SUB-SECT. 15. 
1k. Crown grants. )—The doctrine 
of omnia premimuntur rite esse acta 
should apply in its fullest extent in 
respect to the compliance with statutory , Co., 





Add. Annotations :—Refd. Jones v. Oceanic 1093. Add. Annotation :—Consd. 


PART III. SECT. 3, SUB-SECT. 18.—A. 


988 vi. —-—.]}—W here there aro two 
possible interprotations of a contract 
& one would lead to an obvious absur- 
dity or injustice, the other interpreta- 
tion ix to be accepte 
Norti# BATTLEFORD, eryin 1D.L. RR, 
W. li. 51.. -CAN 


988 vii. —-—.]}—He 
(ont. ), ‘ibe6] 2 2D. iL. R. 749.--CAN. 


988 viii. —-—.} —CANADIAN STEVE- 
DORING Co., Lrp. v. RoRIN 
CANADIAN wy tae ales Co., LTp 


ENGLISH AND Emperre Dicest SuprLEMENT. 


Aldridge v. 
Wright (1929), 98 L. J. K. B. 582. 

1098. Add. Annotation :—Refd. Gregg v. Richards. 
[1926] Ch. 521, 

1099. Add. Annotation :—Refd. 
Wilson (1929), 141 L. T. 469 

1101. Add. Annotation :—Mentd. Bradford 
Gammon, [1925] Ch. 132. 

1106. Add. Annotation :—Refd. Gregg v. Richards, 
[1926] Ch. 521. 

1107. Add. Annotations :—Retfd. Gregg v. Richards, 
[1926] Ch. 521; Inland Revenue Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542; 
Diggins v. Forestal Land, Timber & Railways 
Co. (1930), 142 L. T. 509; I. R. Comrs. v. 
Dalgety & Co., [1930] A. C. 527. Mentd. 
Bradbury v. English Sewing Cotton Co. 


IIumphery v. 


ve 


(1923), 8 Tax Cas. 481; Whelan v. 
Menning (1924), 41 T. L. R. 141; Alianza 
Co. v. I. R. Comrs., [1925] A. C. 644; 


Foulsham v. Pickles, [1925] A. C. 458 ; Swedish 
Central Ky. v. Thompson, [1925] A.C. 495 ; 
Whitney v. I. It. Comrs. (1925), 42 T. L. BR. 
58; Archer-Shee v. Baker (1926), 95 L. J. 
K. B. 929; I. Rt. Comrs. v. Anderstrém (1927), 
13 Tax Cas. 482; 1. Rt. Comrs. v. Pakenham, 
1. R. Comrs. v. Longford (1927), 96 L. J. K. B. 
$82; Proctor v. Ryall, Ryall v. Proctor 
(1928), 14 Tax Cas. 204; Fry v. Burma 
Yorpn. (1929), 98 L. J. K. B. 693; Leeming 
v. Jones (1929), 141 L. T. 472; Fry v. Burma 
Corpn., 11930} A. C. 3215 Leeming v. Jones, 
fL980] LK. B. 279; Spiers v. Mackinnon 
(1929), 14 Tax Cas. 386. 


1108. Add. Annotations :-— Mentd. Beene v. 
Ywumlin Valley Collicries, [ 1926] 1 K. B. 522; 
Nagar v. Ridehalgh, H., & Son, Ltd., (1930 ] 


2 Ch. 117. 
1108. aed Annotations :—Refd. Reed v. Page & 
Kast (1926) 42 T. L. R. 744. Mentd. Elder, 
Dempster +. Paterson, Zochonis, Griffiths 
Lewis Steam Navigation Co. v. Paterson, 
Zochonis, [1924] A. C. 522, 


1129. Add. Annolalion: Mentd. Bisset v. Wilkin- 
son (1926), 42 T%. L. R. 727. 


| by an employee claimed to deduct the 

timne occupies by him at meals while 
the vessel was in port:——Held: in 
the absence of a custom or usago to 


support such a deduction, the maxim 
cepressio wnius est exclusio. alterius 
applied, & the appeal was allowed.— 

THe FEDERATED SRAMEN’S UNION O 

AUSTRALASIA v. TITE HUON, CHANNEL 
& PENINSULA STEAMSHIP Co., LTDb., 
[1925] Tas. L. R. 1.--AUS 


PART III. SECT. 4, SUB-SECT. 1. 
1144 x. --—- Blanks in printed farm 
not filled in.j-—-Re Demprey & MIDLAND 


L. & 8. Co., (1925) 4 D. L. R. 570.— 
CAN. 

1144 xi. yO eNeDTAS Dee. 
LIERIES (DUNSMUIR), LTD 


MUIR, DUNSMUIR ¥. Ra cimerers OL, 
18 B.C. R. 538.—CAN. 


d.—THOMPAON ¥. 


Forp & HARDY 





LINE S.S. 


conditions in Lin obtaining of Crown . Seas SHIPPING Co. (B. C.), jase) | _ 1144 xii. ——.}-—Lac HMAN DAS v. 
grants for paren asc or a -omption | 4 D. L. R. 614; [1927] 2 Ww. re PRasAD (1927), I. L. R. 49 All. 
under the Land Act, &. though it | 737.—CAN. | 680.—IND. 

may be shown in a propor case thai | 1144 xiii. ——-~—.]—Parol evidence to 
irregularity, error or deception have PART IIL. SECT. 8, SUB-SECT. 21. vary a written instrument rejected, 
in fact led’to the issnance of such a 


grant, yet before it can be attacked the b i. 
Crown must be, at least, a Rey tot 
proceedings & the issue will, in bet 
cages, depend upon the attitude taken { 
by the Crown.—-Nortn PactFic | 
LUMBER Co. tt. {19181 2 | 


SAYWARD, co. was one, 


W.W. R. 771; 24 B.C. Rt. 373.—CAN. | deckhands tha 
PART III. SECT. 8, SUB-SECT. 16. | m andee 
ri, —— Grant of easement—Refer- ' Def 


—— Award—Computation of 
hours worked.}—An award made by the 
Commonwealth Ct. of Conciliation & 

Arbitration between 
Union & various resps., of whom deft. 
rovided in respect of 
“the time 
partaken while the vessel is 
way shall not be included.’’ 
t. oo. in reckoning the hours worked 


although it was doubtful if it contained 
all the agreement between the parties. 
= aa e. How (1862), 9 Gr. 372. 


the Seaman’s : ARD ». 


——. }-—- WILL. 
adn), 2 Gr. 601.— CAN. 
——.}—PaPINEsU v. GUARD 
ae), 2 Gr. 512.—CAN. 

H ——~. + MCGILL v. McGLASHAN 
| asst: 6 Gr. 324.--CAN. 
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1149. Add. Annotation :—Mentd. Rye v. Purcell, 


[1926] 1 K. B. 446. 


1157a. ———]—ANON. (1849), 13 L. T. O. S. 325. 
1171. Add. Citation :-—109 L. T. 820. 


-}—DAVIs v. SYMONDS (1787), 1 Cox 
Eq. Cas. 402 ; 29 E. R. 1221. 


1185. Add. Annolation :—Refd. Newsholme Brus. 
v. Road Transport & General Insce. Co., [1929] 


1177a. —— 


2 K. B. 356. 
1188. Add. Annotation :—Mentd, Collins — v. | 1808, Add. 
Associated Greyhound Racecourses, 1.Ad., 


[1930] 1 Ch. 1. 
1192. 


[1929] A. C. 545. 


1224. Add. Annotation :-- Mentd. Rye v. Purcell, 


[1926] 1 K. B. 446. 


1230. Add. Annotation :——Refd. Jacobs v. Batavia 
& General Plantations Trust (1924), 


L. J. Ch. 520. 


8. Add. Annotation :—Mentd. Baldry v. Mar- 


shall, [1925] 1 K. B. 260. 


1235. Citations :—For the cxisting citations sub- 
stitute ‘‘ GREVILLE v. ATTKINS (1829), as 
reported in 4 Man. & Ry. K. B. 372 at p. 


379,” 


1287. Add. Annotation :—Refd. Re Gardner, Ellis 


v. Ellis, [1924] 2 Ch. 243. 


1248. Add. Annotations :—Refd. Jacobs v. Batavia | 





——— 





1174 i. As to nature of transaction — 
Absolute i iad fale Mato tua me 'p a7 | 
norigagor d& mortgagee.j}— Where 
registercd instrument clearly shows i 
transaction between the parties to bo 
a sale, oral evidence to show that it 
Was intended to be a mtre. is inadmis- 
epg ine vid nee.-—-MAUNG SHWE PTOO 

- Maune Tun Suv (1927), 1. ©. R. 

5 lian. 644.—IND. 


PART III. SECT. 4, SUB-SECT. 2. 

1176 xxviii. ———-.])—Where parties 
to w contract have pet out Its terins & 
conditions in writing, which ts pre- 
sumubly intended te be a record of 
the transaction, the law does not per- 
mit the introduction of other terms by 
means of oral sae eait ---SreEINE v. 
yaaa [1923] 3 W. W. RR. 493.— 


1176 xxix. —- .)— Where an or'i- 
ginul agreement has comnphed with 
Stat. Frauds, evidence of an alleged 
parol variation of its terms is 1uadmip- 
oo —HALL v. GOLDSTONE, [1923) 

Zz L. R. 916.—N.Z, 

Barrer XXX. — Kastner v. 
Cowan, (1925) 2 D. L. 1. 742; [1925]} 
2W. W. R. 186; 21 Alta. L. he. 366 ; 
TEVSY 5 lige 4 b. L. R. 491; [1923] 
3 W. W. R. 610.—CAN. 

1176 xxxi. -J—Defts. excepted 
to a declaration on the ground that 
pitf. could not vary the terms of a 
written deed of transfer by evidence 
of a prior agreement, unless or until he 
expresdy claimed a canccllation, rat1fi- 
cation, or reformation of the deed of 
transfer :-—-Zeld : the exception should 
ne upheld.— ADAM v. JHAVARY (1925), 


oem 








a R. 190.—S. AF. 

1176 xxxii. ——.]—BARTEL v. BE- 
YEA (N. B.), (1926] 1 D. L. R. 1196.— 
CAN. 

1176 xxxiii. Paaae YSON v. ABER- 
CROMBIE (1888), 16 O. R. 98.—CAN. 

1176 xxxiv. LILLY wv. Prrr- 
MAN (1899), 8 Nfld. } . R. 170.—NFLD. 

1176 xxxv. -———.]—- Where an 


agreement signed by deft. was not 


Add. Annotation :—Refd. Kimber Coal Co. 
v. Stone & Rolfe, [1926] A. C. 411. 


1205. Add. Annotations :—Consd. United States 
Shipping Board v. Bunge & Born (1924), | 
41T.L. R. 73. Refd. Frenkel v. MacAndrews, 


| 


Vol. XVUl.—Deeds. Cases 1149—13954. 


& General Plantations Trust (1924), 


93 


L. J. Ch. 620. Mentd. Berners v. Fleming, 


[1925] Ch. 264. 


1262. Add. Annotation :-—Mentd. Midland Bank 
v. I. R. Comrs., [1927] 2 K. B. 465. 


1270. Add. Annotation :—Mentd. Blay v. Pollard 


1290. Add. 


& Morris, [1930] 1 Kk. B. 628. 
Annotation :—Mentd. Vanderpant v. 


Mayfair Llotel Co., [1930] 1 Ch. 138. 





K. B. 47. 
| 1322. Add. 


1327. Add. 


alnnotation :—Mentd. 
Beeney, [1930] 1 K. Bb. 353. 


1312. Add. Annotation :—Mentd. Fiumana Socivta 
Di Navigazione v. 


Annotation :—Refd. 
Triton Insce. (1924), 41 T. L. R. 168. 


Annotation :-—-Refd. Cohen v. Roche 
(1026), 95 I. J. K. B. O45. 


Callard vv. 


Bunge & Co., [1930] 2 


Nagoremull v, 


1329a. ——- —-—.]—Parol evidence is admissible 


93 


to show that a party to a written agreement 
to purchase entered into it as agent to 


another.—MARSTON v. ROE d. Fox (1838), 


1. R, 712 


ol. Refd. 


8 Ad. & MI. 14; 2 Nev. & P. K. B. 504; Will. 
Woll. & Dav. 712; 


8 lL. J. Bx. 293; 112 


, ox. Ch. 


Annotations :- Consd. Isracll ». Rodon (1830), 2 Moo. P. GC. € 
Matson v. 
Mentd. Doc d. Evans v. Evans (1839), 2 Per. & Dav. 378. 
1838. Add. Annotation : 
[1930] 1 KK. BB. 353. 


Mayrath (1819), 1 Rob. Keel. pau: 


~Retd. Callard ». Beeney, 


| 1354. Add. Annotation : —Mentd. Performing Right 





men ee 


| accepted lige pitt. & there was no 
memorandum in writing of the agree- 
ment actually entered into between 
the partloy: -//eld: the rule pro- 
hibiting the introdnetion of oral 
evidence to vary the terms of a 
writing had no application. Dorry 
vr. GRAY (19008), 42 N.S. 1k. 250.— CAN. 

1176 xxxvi.— —-.}) The rule of law 
that extrinsic evidence iy not, in 
general, admissible to contradict, vary 
or explain written instruments, must 
be enforced in cases that fairly come 
within it. gta e a UNION Proust 
Co., Lito, (1927) S. C. HK. 1.—CAN. 

1176 = xxxvii. KL iWATIN 
POWLE Co, t KLEUWATIN FLOUR MILLA, 
Urp., KLAWALIN PowshLr Oo. ze. 
LAKE OF THL Woops MILLING Co., 
(1928) 1D. LR. 325 610. L. R365; 
affd,, (A920) 3) TL. u 199; 65 O. 1. it 
667 — CAN. 

1176 xxxviii. - -- }) - LAKE OF THK 
Woons MILLING Co. oe VINCENT, [1928] 
2D. L. RR. 145.--CAN. 


1189 i. - —~.]— JIeld: parol evi- 
dence Was not admissible to contradict 
a statement in a document as to owner- 
ship by showing that a wife, in sign- 
ing it, was acting as agent of ber 
husband.—KatZMaN v. OWNAHOME 
ReALTY Co., [1921] 1 D. L. R. 201; 
{1924] S. GC. R. 18.— CAN. 

1222 iv. - ——.] -ADVANCE 
RuMBELY THRESHER Co. ». MANSKE, 
{1920} 3 W. W. R. 78.—CAN. 


1228 ii. ] LAnll, 0. 
McLENNAN (L901), 33 N.S. It. 558. 
CAN. 


PART II. SECT. 4, SUB-SECT. 3. 


1237 v. ~/—When the ct. infers 
that a written document was not 
intended by the parties to contain the 
whole agreement, evidence of other 
terms not included in it may be ,iven 
if they are not inconsistent with what 
is written. This intent must be sought 
in the conduct & language of tho parties 
& the surrounding circumstances.-— 
CONNORS v. MoGricor, [1924] 2 
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-— we 





——- ——.,]--3 





mete ae 


Soc. v. Mitchell & Booker, (1924 ! LK. B. 762 


204 ; 


DL. R. 86; 2 W. W. R. 20 
Alta. L. It. 289. ~CAN. 
1237 vi. —-—-].---Katrinsie ovidence 


to add a condition to a concluded 
contract:  dleld: not admissible. — 
FORMAN © UNION TRUST Co. (Can.), 
(1927) 1 2). La. Rt. 68. --CAN, 


PART III. SECT. 4, SUB-SECT. 4. 


1265 xix. ] —A latent defect 
in & grant cannot be remedied by paral 
evidence, In order to correct an error 
In the descriptive part of a grant by 
parol evidence, the evidence must be 
such ag to loave no doubt of the 
intontion of the grantor.— BRENNOCK 
v. FRASER (1853), 2 N.S. IR. (James), 
178. CAN. 


PART III. SECT. 4, SUB-SECT. 5. --A. 


}— fled: oral evidence 
wan admissible to explain the sur- 
rounding circumstances.—SCHECTER v. 
SCHNIER, SOHNLEK Dv. SCHECTER (Man.), 
ath 3°). “L. R. 11873; [1927] 3g 
.R. 111.—CAN. 

a —-—.J--HERRON v. MAYLAND 
(Alta, ) (1927) 4 Di. W. 171; Wha 
2W.W. It. 768; affi., (1928] 2D. 
558: ; [1923] S. Ga. 


PART III. SECT. 4, SUB-SECT. 6. -B. 


1341 xiii. ~LEWIS & SILL 
ae (1906), | 13 i. CoP 228, 








i.-—-=—-. 


225. —C . 


1341 xiv. -—)- An agreement fot 
the sale of land was evidenced by a 
recelpt, which did nut specify the land : 
—Held: parol evidence was ad missible, 
in an action for ppecifie performance 
of the agreement, to show what was 
the hubject-matter. BAXTER U ple 
(B. ©.) (1912), 91 W. L. RR. 8 
D.L. KR. 764; 2W. W. R. 786. —OAN. 

sp. Aceumd, —Held; parol evidence 
was adrnissible, fe show what an 
account referred to in an agreement 
was, & to indentify such aecount 
Drs BRISAY v. GLENOROBS (1850), 12 
N. B. kh. a1 Han.) 105.—CAN. 


Cases 1864—1672. 


1864. Add. Annotation :—Consd. Boot v. Uttoxeter 
U. Dz. O. (1924), 88 J. P. 118. 

1880. Add. Annotation :—Mentd. Ellesmere, Earl 
v. Wallace, [1929] 2 Ch. 1. 

1383. Add. Annotation :-—Consd. 
Whitley (1929), 46 T. L. BR. 87. 

1401. Add. Annotations: — Retd. Sherwood v. 
Tucker, [1924] 2 Ch. 440. Mentd. Batchelor 
v. Murphy, [1925] Ch. 220. 

1410. Add. Annotations :—Mentd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289; Re 
Transferred Civil Servants (Ireland) ‘Com- 
pensation, [1929] A. O. 242. 

1448. Add. Annotation :—Refd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

1451. Add. Annotation :—Refd. eacing Trust v. 
Spero (1929), 46 T. L. R. 117. 

1459. Add. Annotation :—Refd. In the Eatate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1469. Add. Annotation :—Distd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 

1471. Citations :—For the existing citations read 
““MirpMay’s Oase (1684), 1 Oo. Rep. 175 a; 
Jenk. 247; 76 E. K. 379; sub nom. MILDMAY v. 
STANDISH, Cro. Eliz. 34; Moore, K. B, 144.”’ 

1485. Add. Annotation :—Retd. Bird v. I. R. 
Comrs. (1924), 12 Tax Cas. 786. 

1518. Add. Annotations :—Refd. Michael v. Phillips 
(1928), 180 L. T. 142; Hawkesw orth v. Turner 
(1980), 46 T. L. R. 330, 

1516. Add. Annotation :-——Consd. 
Cassel, {1980} 2 K. B. 83. 

1521. Add. Annotation :—Mentd. London (City) 
Co Sa! gee v. roa County Council (1980), 98 


1584. er pala :—Refd. pe Hoge v. 
Bamberger (1928), 97 L. J. K. B. 725. 


PART III. SECT. 4, SUB-SECT. 7. 
gi. ** Right of way clearing.” )|— 
rate extrinsic evidonce was proporly 
mitted to show that amongst way 
entraaroue: & in railway construction 
yor the above words had acquired 
oa) & technical ony vg & applied 
on y to land requiring be cleared & 


Stumbles  v. 


Lawrence 1. 





all his 
a certain 


1509 vi. ——- — — .J—-Whoere a party 
enters mto a written ugreoment, under 
seul, for the sale for au certain sum of 
ht, title, share & interest in 

usinesa, evidence is inadmis- 
sible to prove a privr verbal a 
for the sale of the guvodwil 
business for a sum in addition to the 


ENGLISH AND Emprre Digest SUPPLEMENT. 


1587. Add. Annotation :—Consd. Jacobs v. Batavia 
eaten Plantations Trust, [1924] 2 Ch 
1542. Add. Annotation : — Mentd. 
Porter (1924), 41 T. L. BR. 57. 


1562. Add. Annotation :—Consd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


1576. Add. Annotation :—Refd. Collins »v. Hopkins, 
[1923] 2 K. B. 617. 


1582. Add. Annotations: — Consd. Jacobs »v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 
(1923), 180 L. T. 142. 

1583. Add. Annotations: —Consd. Jacobs v. 
Batavia & General Plantations Trust (1924), 
93 L. J. Ch. 520. Refd. Michael v. Phillips 
(1923), 130 L. T. 142. 

1591. Add. Annotation: — Mentd. 
Edmondson, [1930] 2 Ch. 245. 


1607. Add. Annotations :—Consd. United States 
Shipping Board v. Bunge y Born Limitada 
Sociedad (1925), 134 L. T. 803. Refd. Cunard 
S.S. Co. v. Buerger (1926), 185 L. T. 494; 
Frenkel v. McAndrews & Co., [1929] A. C. 
545; Kaufmann v. British Surety Insce. Co. 
(1929), 45 T. L. R. 399. 

1628. Add. Annotation :—Consd. Jacobs v. Batavia 
& General Plantations Trust (1924), 93 
L. J. Ch. 520. 

1638. Add. Annotation :—Mentd. Morris v. Harris, 
{1927] A. O. 252. 

1652. Add. Annotation :--Refd. Re Carnarvon’s 
Chesterfield S. K., Re Carnarvon’s Highclere 
S. kK. (1926), 70 Sol. Jo. 977. 

1653. Add. Annotation :—Mentd. Re Belcham A 
Gawley’s Contract, [1930] 1 Ch. 56. 

1672. Add. Annotation: —Mentd. Samuel  v. 
Dumas, [1924] A. C. 431. 


[1923] 4 L. Kt. 178; 32 B.C. ht. 
495; 11923) 3 W. W. R. 913.—CAN. 


Edwards v. 


Grant iv. 


hii. ——~ Contemporary oral agrce- 
ment acted on by partics.)}—In an action 
for foreclosure & sale on default in 
payment of princ far ey peat pre to the 
written terms o eld: 
an oral agreement thet’ " payment 


ement 
of the 


note to the full area of Bed right of way. 
—LAINE v. KENNEDY (1914), 43 
N. “ R. 1738.—CAN. 
** Wood cutting voyage.’’|— 
w i an insurance policy contained 
an exception that the ship was not 
eoverey bt lost when Rs ed on . 
wood cutting voyage, the ot. refuse 
allow parol ovidence to be. givon in 
explanation of the word ‘“ wood,”— 
THOMAS ¥. ae INSURANOE Co. 
(1857), 4 Nfid. L. R. 173.— NFLD. 


PART oe SECT. 4, SUB-SEOT. 8.— A. 
1396 —.J)— The 
dostrine | of conlemporanea erpositio is 
applied, speaking gcnerally, only whare 
ti 6 contract is ainbiguous.—_MYERS 
UNION NaTuRAL Gas Co, (19323), 53 
O. L. R. 88 CAN. 

1396 xi. 
OCANADIAN NORTHERN Ky. Co. 
OTTaAW4, A fatal 4D. L. R. 1217; 
OL R.1 AN. 














— -—-])— ke 
& 
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PART IIL. prin 4, SUB-SECT. 11.—D. 

st. 2'o prove illegality of consideration 
—KAvidence snadmissibd issible. Be ate pes 
& Pi aie (1924), 67 N.S. R. 506.— 


PART II. ee te seed 11.— 


1496 iv. -———— ——.}-—-AVERBACH 0. 
BLoom & op WORKIN (can. I 11937] 3 
D. L. R. 721.—CAN. 


amount so specified in the written 
agreement. In this case tho prior 
collateral agreement was not interfered 
with by the subsequent written agree- 
ment. It was a parol condition on 
which tho written agreoment a bee 
—AUSIIN 1, BOONE (1566), 6 N. 

(2 Old.) 149.—CAN. 

1609 vii. —-— J—As between 
the actual parties to an ontright 
conveyauce & contemporaneous oral 
agreement to allow repurchaso cannot 
be proved, but if the party who alleges 
the contemporaneous oral agreement 
was not actually a party to the con- 
veyance, although the conveyance was 
even ov his behalf, he can prove that 

bere was such an agreement. - Ma 
Mit ov. MATNG AUNG Dun (1928), 
IL. R. 6 Ran. 376 D. 


PART III. SECT. 4, SUB-SECT. 11.— 
E. (b). 


29 if. ——— --—.}—-Held: the trial 
fades: had been in error in construing 
a deed in the lfght of antecedent corre- 
spondence between the parties, it 

being well settled that even_a formal 





ee 
. 


—Wabia vt. SECRETARY OF STATE FOR 

jypla (1928), L. R. 66 Ind. App. 51.—- 

PART III, SECT. 4, SUB-SECT. 11.— 
G. (a). 


hi. ——.}—-McLgan v. JOHNSON, 
638 


ee 


would not be exacted until a subse- 
quent date could be proven. & eptorced: 
~-JOHNSON INVESTME LtTp 
PAGRII(DM, [1923] 2 D. L. i. "OBS; 
{1923] 2 W. W. R. 736.—CAN 


m i. Mortgage.] — Dick v. 
Soe waRnre (Man.), (1926) 3 D. L. R. 
891.—CAN, 


PART III. pa a % prea 11.— 


1573 i. Evidence udmiussible—Proo of 
consuleration. }— Regard may be h 
& collateral oral agreement to show 
that a deed is in fact founded on 
a valuable esi ereon -—KIRK v 


GREAVES, (1924) N. % L. R. 260.— 
N.Z. 


mi, —.}—Whero a 
complete agreement was contained in 
& written contract & it satisfied Stat. 
Frauds = eld: an oral arrangement 
as to remuneration was 8 separate 
collateral agreemont.—PERRY v. Es- 
PLEY, (1924) 4 D. L. R. 1280; 8 W. 
W. R. 674.—CAN. 


-J—When the 
ct. “infers that a written document was 
not intended by the parties to contain 
the whole agreement, evidenoe of other 
terms not included in it may be given 
: poate are not inconsistent with what 

ten.—CONNOBS v. MCGREGOR, 
(hoa) rs D. 1. R. pal 2 W. W. R. 294, 

0 Alta, L. R. 289.—CAN. 











ns can aa 


1675. Add. Annotation :—Refd. Excess Insce. v. 
Mathews (1925), 31 Com. Cas. 43. 


1678a. Printed words deleted.|—Words deleted in 
a oe form of mercantile contract are 
to be treated as if they had not formed part 
of the printed contract ; they cannot be used 
to construe added words.— Sassoon (M. A.) 
& Sons, Lrp. v. INTERNATIONAL BANKING 
Corpn., [1927] A. O. 711; 96 L. J. P. 0. 153; 
137 L. T. 601, P. ©. 

1604. Add. Annotation :—Mentd. Brakspear v. 
Barton, [1924] 2 K. B. 88. 

1709. Add. Annotation :—Mentd. S. E. Ry. v. 
Cooper, (1924] 1 Ch. 211. 

1733. Add. Annotation :—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 902. 


1785a. Incorporation of guarantee clause——Identity 
of clause uncertain—Clause not available. }— 
Plitfs., a ship-repairing co., requiring a new 
intermediate pressure cylinder for the engines 
of a steamer which they had contracted to 
repair, obtained a quotation from defts., 
marine engineers. At the head of defts.’ 
letter was a printed notice, ‘‘ All offers are 
subject to our usual strike & guarantce 
clauses, accidents, etc.’ Pltfs. ordered the 
cylinder, but after it had been delivered & 
fitted it was found to be defective. A new 
cylinder was subsequently supplied by defts., 
but owing to the delay pltfis. were not able 
to complete the repairs in accordance with 
their contract with the shipowners & had to 
pay them damages. In an action to recover 
the amount of the damages defts. alleged 
that the contract for the supply of the 
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cylinder was made subject to “ our usual’ 
guarantee clause & that their guarantee 
clause provided (inter alia) that ‘‘ the con- 
tractors shall not in any case be liable for 
any detention of the vessel or other conse- 
quential damages howsoever arising ’’ :-— 
Held: as it was not clear what guarantee 
clause was incorporated, since the clause 
suggested by defts. was the clause in their 
usual engine agreement which was drawn to 
meet the case of engines being supplied to a 
shipowner & not to meet such a case as the 
persone, & as it was not proved that defts. 
iad made it clear that they intended to 
limit their liability, pltfs. were entitled to 
recover.—ALISON (J. GORDON) & Co., Ip. 
v. WALLSEND SLIPWAY & ENGINEERING Co., 
Lrp., (1927), 43 T. L. R. 323, ©. A. 

1744. Add. Annotation :—Refd. Re Griffiths, Jones 
v. Jenkins, [1926] Ch. 1007. 

1869a. Curtilage, garden & adjoining close.| — 
ANON, (1531), Bro. N. ©. 86; 73 FE. KR. 885. 

1910. Add. Annotation :—Mentd. Re Wait, [1927] 
1 Ch. 606. 
19138. Add. Annotation :—Apprvd. Public Trustoe 
v. Lancaster Duchy, [10927] 1 K. B. 516. 
1941. Add. Annotation :—Mentd. Iyman  ». 
re Aa Hughes v. Hughes (1928), 139 L. 'T. 

16. 

1944a. Limitation to commence after existing 
lease—-Lease void.|—A conveyance which is 
limited to commence after an existing lease 
takes effect presently, if that lease is void.--- 
BLACKMORE v. CUMBERFORD (1680), 1 Freeim. 
K. B. 627; 89 BE. R. 395. ; 





Part IV.---Covenants and Provisoes. 


1991. Add. Annotations :—Mentd. Guy-Pell ve. 
Foster, [1930] 2 Ch. 169; Huntoon Co. er. 
Kolynos (Incorporated), [1930] 1 Ch. 628. 





PART Hil. SECT. 5, SUB-SECT. 4. 

ri. Meaning to words given 
though grammatical construction faulty. | 
—Re Dempsey & MIDLAND L. & S&S. 
Oo., (19251 4 D. L. . 570.— CAN, 


PART III. SECT. 6. 














t i. 
in a deed is not conclusive, & the actual | 
date of the execution may be shown.— 
DoE d. CONNEL v. DICKINSON (1869), 
12 N. B. It. (1 Han.) 456.—CAN, 


PART III. saad 7, SUB-SECT. 1. 





f i. Such other part 
as may from time to time be aque -+— 
RENE v. CARLING ExrorT BREWING 
& MALTING Co., [1929] 2 D. L. KR. 881; 
63 oO. L. R. 582.—CAN. 


PART II. SECT. 7, SUB-SECT. 2. 
sw. ‘ Et cetera.”’)—The phrase ‘ et | 
| 











grant of 


UNION GOVT. tv. 


1844 ii. 


cetera’ does not render a contract 
uncertain, if its application appears 
from the context.—AVERBACH  v. 
Broom & DworKIn (Can.), (1927) 3 


D. L. R. 721—CAN 
PART iL. SECT. 8, SUB-SECT. 1.— 
A. (a). 


17387 i. General rule.}—-If both the 


conflict the descrip 
Jand when clear & uh- 


recitals & the operative part of a cdced 
wle Clear & unaialiguous, but are ina- 
consistent with each other, the opera- 
tive part inust prevall.— HUSSAIN v. 
| as Cuong (1924), I. L. Hh. 3 dtan. 
vo. 


-}—Theo date mentioned PART II. SECT. 10, SUB-SECT. 1, 7 D. 


t i. ~--- .}-DAVIBKON ¥v. 
(1874), 9 N.S. R. (3 G. & J.) 474. - 
CAN. 


PART Ill. SECT. 10, SUB-SECT. 1.— E. 


— 


ambiguous must prevail 
diagram attached to the grant.— 


App. D. 13.—S. AF. 


certificate of Indecfeasible title to lots 
1 & 2, part of the vorth-ea-t quarter 
of a certain section of land, & the 
Crown graut to his predecessor in title 
described the land b 
plan annexed & num 
east quarter of said section 
title was a8 purchaser under the cruntee 
from the Crown of land, also described 
in the grant by reference to a plun 
annexed & numbered the south-east 


tion in 


12001. ufdd. Annotation: Mentd. 
Wright, [1920] 2 K. 2B. 117. 


Aldridge oo. 


quarter of the same section. Neither 
quarter was a full quarter soction, & the 
plons showed that p'tf.’s laud had for 
jts suutherly boundary a certain crook 
& that sald creokh wus the northerly 
boundary of deft.’s land. Pitt. claimed 
& smaAajl point of land in possession of 
deft. which extended into the creek & 
north of the quurter-section line: 

fell. while the quarter sectious wore 
referred to in words in the deeds, yet 
on the true construction of them It was 
clear that the plans wore to govern, - 
Kive ¢. Srpson, (1098) 4 PD. wR. 
121; [1928] 6 W. WL. RR. 33f. CAN. 


PART Ill. SECT. 10, SUB-SECT. 2. D. 


1877 ii. —--.]}--Where ai contract 
for the sale of land rests en flcri, tho 
' purchaser, if the quantity “bo con- 
| siderably Jess than 16 was stated, will 
|} be entitled to an ubatement, although 
| the agreement contains the words 
1 ** snore or less?’ or *S by estimation, !—~ 
1 Muapuy vo. Tors, (1929) 4D. LR. 
| 603, 64 0. L. K. 3u4.— CAN 
| 
i 
{ 
| 


DENJAMIN 


}~-In cause of 
the text of a 


over the 


LOVEMOKE, [1930] 


Pitt. held a 


reference to oo 


red tbe north- 
Deft.’s 


PART IV. SECT. 1, SUB-SECT. 2,—A. 


1990 I. General rule.J—Cts. always 
construe clauses in deeds as covennnt+ 
rather thau conditions if thoy ri anon- 
ably do so.—WOoOLFE v. CRrorr (N. +.) 
(1911), 9 ¥. L. RK. 402.~-CAN. 
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Cases 2006—2163. 


2006. Add. Annotation :—Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2037. Add. Annolations :—Mentd. Re Harrington 
Motor Co., Ea p. Chaplin, [1928] Ch. 105; 
Hood’s Trustees v. Southern Union General 
Insce. Oo. of Australasia, [1928] Ch. 793. 


2101. Add. Annotation :—Mentd. Civil Service 
ye aaa v. McGrigor’s Trustee, [1923] 2 
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2111. Add. Annotation :—Refd. Wise v. Whitburn, 
[1924] 1 Ch. 460. 

2125. Add. Annotation :—Mentd. Rely-A-Bell 
Burglar & Fire Alarm Co. v. Eisler, {1926] 
Ch. 609. 

2181. Add. Annotation :—Consd. Everett v. Grif- 
fiths, [1924] 1 K. B. 941. 

2163. Add. Annotations :—Refd. Lceming v. Jones 
(1929), 141 Iu. T. 472. Mentd. Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 
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DEPENDENCIES. 


IncLupING Dominions, DEPENDENCIES, COLONIES AND British POSsEsSIoNs. 


Part |.-—-In General. 


8. Add. Annotation :— Refd. Sobhuza II. v. 
Miller, [1026] A. C. 518. 


4a. Right of Crown to legislate for protectorate - 
Notwithstanding grant of territory within 
protectorate. |—The legislative authority over 
territory which cotistitutes a protectorate of 
the Crown is the prerogative of the Crown, 
which is subject to no fetter save that which 
is imposed by the Imperial Parliament. <A 
grant by the Crown, as an executive & not a 
legislative act, of territory within uw pro- 
tectorate cannot impose a fetter on the 
supreme legislative authority of the Crown. 
The doctrine prohibiting derogation from 
grant cannot apply to such a transaction to 
deprive the Crown of its paramount right to 
legislate for the protectorate in question. 
Therefore, a grant by the Crown of territory 
within a protectorate does not operate to 
preclude the Crown from subsequently 
dealing with part of that territory by Order 
in Council.—Nortu CHARTERLAND EXPLORA- 
TION Co. (1910), Lip. v. R. (1930), 99 L. J. Ch. 
483; 143 L. T. 6238; 467. L. R. 568. 


5. ..idd. Annotation: As to (6) Distd. North 
Charterland Iixploration Co. (1910) v7. R. 
(1980), 99 L. J. Ch. 483. 


71. Add. Annotation :— Refd. Sobhuza II. v. 
Miller, [1026] A. C. 518. 


——-.J— An extension of British juris- 
diction in a British pretectorate by Orders 
in Council may be reterred to an exercise of 
power by an act of State, unchallengeable in 





10a. 





| 13. 


any British ct., or to statutory powers given 
by Foreign Jurisdiction Act, 1800 (c. 37), 
under which the jurisdiction acquired by the 
Crown in a protected country is indistinguish- 
able in legal effect from that acquired by 
conquest. The Crown cannot, except by 
statute, deprive itself of freedom to muke 
Orders in Council, even such as are incon- 
sistent with previous Orders. 

Before the conquest & annexation of the 

South African Repubhe Swaziland was an 
independent native State, treated as a pro- 
tected dependency of that Republic, by 
which it was administered under a Con- 
vention made in 1894 between Great Britain 
& the Republic. The Convention provided 
for the preservation of native law, & the 
agricultural & yvrazing rights of the natives. 
The annexation did not extend to Swaziland. 
Subsequently under Orders in Council certain 
lands in Swaziland were expropriated to the 
Crown, to the extinguishment of the use & 
occupation of them by natives under native 
law, certain lands being allotted exclusively 
tothe natives: Held: the Orders in Council 
were effective, even it they were not within 
the powers recoynised: by the Convention.- 
SoBpu0ZA Tle. Miner, [Lo2z6] A.C. 5185 3 05 
L. J.P. 0. 137; 135.1. 2153 42 T. LR. 
446, PoC. 
Add. Annotations: Refd. Netherlands- 
Ametican Steam Navigation Co. uv. Pros 
euator-General (1925), 42 T. Le. R. 81. 
Mentd. Commercial & Estates Co. of Egypt 
v. Board of Trade, [1925] | i. B. 271. 


Part II.—Colonial and Dominion Government. 


14. Add. Annotation :—Generally, Mentd. A.-G. 
for Ontario’ v. Reciprocal Insurers, [1924] 
A. C. 328. 


{ 

| 

15. Add. Annolation :—Cenerally, Mentd. ie | 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. UC. 242. | 


20a. Power of expropriation in mandated territory.) 
—-By the Mandate for Palestine, dated July 
24, 1922, the Council of the League of Nations, | 
acting under art. 22 of the Covenant of the 
League, entrusted to Great Lritain the 
administration of Palestine. Art. 2 of the 
Mandate provided that Great Britain should 
be responsible for “ safeguarding the civil 
& religious rights of the inhabitants of 











Pauestine irrespective of race & religion.” 
Jy 1923 an Order in Council authorised the 
High Comr. tor Palestine to promulgate such 
ordinances as might be necessary for the 
peace, good order, & government of the 
country, & were not inconsistent with the 
Mandate. The High Comr. promulgated an 
ordinance expropriating certain springs for 
the purpose of supplying water to Jerusalem, 
with certain provisions fur compensation. 
In an action by the owners of the springs the 
Supreme Ct., sitting as a ct. of first mslance, 
held that the ordinance was ultra vires, on 
the ground that it was inconsistent with the 
Mandate in that the provisions for comnpen- 
nation were inadequate. Special leave to 


PART IL SECT 2 SUB-SECT. 1 a A Governor-General personally, & there l 45 of 1922. 8 fy [usu ui two proclaumna- 


is no legal duty upon him to peruse 


tions, the tint Uxing an exchange duty 


sa. Duty to accept advice of Executive | documents placed before him & mako | for asbestos cement rhects luuported 
Councd— Decision by Governor-General | up his mind upon then.--scuiRE HOUT | Grom Belgium & the second confining 
in Council.}—Wohere a statute directs | v. UNION GOVERNMENT, [1927] App. D. | tho first to certain Cheaper kinds of 


that » matter shall be decided by the | 91.—S. AF. 
Governor-General in Council, the 


Governor-General is bound to accept t(p. 419) 1. —— Proclumationu firing 
the advice of the Executive Council, | wnportation duties.}—'The 
there being no discretion in the | General purporting to act under Act 


J.£. 641 


aebeptot sheets :—ield : the proclama 
| tions were tntra vires tho Governoi 
Gencral.— Cosrome Comer. vt. Aion 
Gove  nor- | TringR Co., UTn., [1926] App. I). 1-- 
8. AF. 
4] 


Cases 20a—56a. 


23. 
24a. 


34. 


62a. 


PART II. SECT. 3, SUB-SECT. 2.— A. 


af. Cannot suspend 
-4ct.}—Tho Imperial Parliament alone 


can 


BLANSHAY ue.) (1 ‘ 
STR CAN e.) (1918), 24 R. de J 


appeal was granted, all questions of juris- 
diction being left open. An Order in Council 
had made provision for appeals to the Privy 
Council, but only from orders of the Supreme 
Ct. sitting as a Ct. of Appeal :—Held: ae 
the appeal was competent, since the juris- 
diction under the Mandate was jurisdiction 
in a foreign country within the description in 
the preamble to Foreign Jurisdiction Act, 
1890 (c. 37); (2) it was the right & duty of 
the ct. to consider whether the ordinance was 
consistent with the Mandate, but art. 2 had 
been misconstrued, & the ordinance was 
valid; (3) art. 2 did not mean that in every 
case of expropriation for a public purpose 
full compensation must be given. atural 
justice required that in the absence of ex- 
ceptional circumstances, fair provision should 
be made for compensation, but that depended 
not upon civil right, but upon the principles 
of sound administration, & it was not within 
the province of the ct. to consider whether 
an ordinance was within those principles. 
Further, the ordinance did make adequate 
provision for compensation.—JERUSALEM- 
JAFFA JPISTRICr GOVERNOR v. SULEIMAN 
Murra, [1926] A. OC. 321; 95 L. J. P. C. 46; 
134 L. T. 609; 42 T. L. R. 299, P. OC. 


Add. Annotation oo Consd. A.-G. v. G. S. & 
W. Ry. of Ireland, [1925] A. C. 764. 

——— Grant of proprietary right in river— 
Canada.]—By letters patent issued by the 
Licutenant-Governor of Quebec in 1910 under 
Companies Act of that province, applt. co. 
was incorporated for the purpose of carrying 
on the business of producers of electricity, & 
with power to construct & maintain dams in 
a river of the province within certain limits, 
after having acquired from the riparian pro- 
prictors the propertics necessary for that 
purpose. In 1923 ape not having then 
constructed any works, the provincial Govt. 
granted to resps. a lease of the water power 
& bed of the river within limits which over- 
lapped those referred to in applts.’ letters 
patent. Applts. brought an action against 
“i claiming a declaration that applts, 
had a vested right in the river to construct 
dams, & an injunction :—Held: the action 
failed, since the Ictters patent contained no 
grant of a proprictury mght in, or power to 
take possession of, any part of the river or 
its bed.—UNITED MANUFACTURING Co. vt. 
St. MAURICE PowER Co., [1926] A. C. 708 ; 
05 L.3.P.C. 149; 185 L. T. 8389; 42 T. L. R. 
495, P. ©. 

For “(1774)” read ‘*(1775)”’. 

Add. Annoiation :—Refd. Tallack v. Tallack 
& Brockema, [1927] P. 211. 

Legislative Council of Nova Scotia—Appoint- | 
ment to.}-- The Lieutenant-Governor of | 
Nova Scotia, acting by & with the advice of | 
the Executive Council of Nova Scotia, has 
power to appoint in the name of the Crown 
so many members of the Legislative Council 
of Nova Scotia that the total number would 


ee ee ene 





eee mee me we: 


on which a 


Habeas Corpus | votes as & Mem 


suspend the above Act.—Re 





52b. 


52c 


56a. 


—_ 


imposes but one penalty for each dey 
disqualified person sits 

r of the Logislative 
Assembly, there ix but one cause of 
action for each such day, & whero an 
action is brought on such cause of 
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(a) exceed twenty-one or (b) exceed the total 
number at the union mentioned in British 
North America Act, 1867 (c. 8), s. 88. The 


membership of the Council is not limited in 
number. e tenure of office of members 


of the Council appointed before May 7, 1925, 
is during the pleasure of His Majesty the 
King, represented in that behalf by the 
Lieutenant-Governor of Nova Scotia acting 
ny & with the advice of the Executive Council 
of Nova Scotia.—A.-G. FoR Nova ScoTIA v. 
Nova Scotia L&GISLATIVE OOUNCIL, [1928] 
A. ©. 107; 97 L. J. P. C. 27; 188 L. T. 114; 
447. L. BR. 1; 71 Sol. Jo. 864, P. O. 


——— Membership of—Tenure of office.|— 
A.-G. FOR Nova Scoria v. Nova SCOTIA 
LEGISLATIVE COUNCIL, No. 52a, ante. 


Canadian Senate—-Membership of—Who are 
qualified persons—Women.|]—(1) The words 
“ qualified persons” in British North 
America Act, 1867 (c. 8), 8. 24, include women, 
& therefore women are eligible for membership 
of the Senate of Canada. 


(2) The rovisions of British North 
America Act, 1867 (c. 3), enacting 4 con- 
stitution for Canada should not be given a 
narrow & technical construction, but a 
large & liberal interpretation, so that the 
Dominion to a great extent, but within 
certain fixed limits, may be mistress in her 
own house, as the Provinces to a great extent, 
but within certain fixed limits, are mistresses 
in theirs.—HEpDWaRgps v. A.-G. FOR CANADA, 
[1930] A. C. 124; 99 L. J. P. C. 27; 142 
1. T. 98; 46 T. L. R. 4; 73 Sol. Jo. 711, 
-—— Future exercise—Cannot be fettered.]— 
Acting within the constitution, the legislature 
of a self-governing Colony or State is supreme, 
& no act of the cxecutive Govt. can fetter 
in any legal sense the future exercise of its 
powers, or give to any person a title other 
than such as could be conferred under cxist- 
ing legislation. 

Vhen New South Wales Consitution Act. 
1855, was enacted, Garden Island, in Port 
Jackson, was part of the waste lands of the 
Crown, the entire management & control 
of which were vested by sect. 2 of that Act 
in the legislature of the Colony. By notices 
sublished in 1865 & 1866, pursuant to Crown 

ands Alicnation Act, 186] (N.S.W.), the 
island was dedicated as a naval depot. 
It continued to be so used by the Imperial 
naval authorities until 1913, but since that 
date it had becn occupied by the Common- 
wealth naval authorities for the use of the 
naval forces which it provided & maintained. 
An Imperial Order in Council made in 1899 
under Colonial Fortifications Act, 1877, 
recited an agreement by which the Govern- 
ment of New South Wales were to erect 
buildings & carry out works, partly on Garden 
Island, & the Imperial Government agreed 
that when the buildings & works were com- 
pleted & the sites ‘‘ conveyed, granted, or 


— ae ema 





a bar to @ subsequent action for the 
same penalty, uoless such prior action 


was coliusive.—KEENE v. COLLEY, 
11925) 4D. L. R. 239; (1925)3 W. W.R. 
30.—CAN. 


a action oe Dag vote Me Ripe tdci PART Il. SECT. 3, SUB-SECT. 2.—B. 
% 3 N oO 2 rein, 

Liability "to oot if ieee n. | attaches or appropriates it to himeel?. Donita Padi were of the 
stitution Act, R's. B. &., 1924 (c. 45), | Such action, even though dismissed. 18 | ronugnant to an imperial Act, 
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62. 
68. 
70. 


72. 


90. 


90a. 


Ola. 


will bo given to its enactments in so 
far as they agred-— te THE RaREWELL 
(1881),7Q.L. R 


69 v. Transfer of schools—By Edurca- 
fion Act (Northern Ireland), 1923 (c. 21) 
— Whether a ty Haga to Government of 
Ireland Act, 1920 
Act (Northern Ireland), 1923 (ce. 21), 


Vol. XVII.—Dependencies. Cases 56a—98. 


dedicated in perpetuity for the use of Her validity to an enactment which was void by 
Majesty’s navy in the same way as Garden Imnperial statute; exclusion of the pre- 
Island had been,” the Imperial Government | rogative could be accomplished only by an 


would surrender certain Jands which were not 


Imperial statute. 
within 1855 Act, s. 2; the Order then, in : mperial statute 


According to the well-settled practice of 


consideration of the agrecment, vested the | the Judicial Committee His Majesty is 
lands in the Government of New South Wales. advised to intervene in a criminal case only 
In 1923 the Minister administering the | if it is shown that, by a disregard of the 
Crown Lands Consolidation Act, 1918 | power of legal process, or by some violation 


(N.S.W.), acting under sect. 25 of that Act, 
revoked the dedication of Garden Island :— 
Held: the recital in the Order in Council 


of natural justice, or otherwise, substantial 
& grave injustice has been done. 
Applt. was convicted in Alberta of an 





of 1899 did not preclude the Minster fiom | offence under Govt Liquor Control Act of 
revoking the dedication in the manner Alberta, which did not incorporate sect. 1025 
provided by the Act of 1913, & the revocation of the Criminal Code of Canada, & of an 
was effectual under sect. 25 of that Act, offence under Canada ‘l'emperance Act, 
although the notice did not state the manner R. S. Can., 1906 (c. 152). For each offence 
in which it was proposed to deal with the | he was sentenced to a fine, & in delault 
island. Judgment of the High Ct. aflirmed, | imprisonment. The Supreme Ct. of Alberta, 
subject to the declaration made, that resp. | rejecting contentions as to the construction 
State was entitled to possession of Garden | & invalidity of the matenal sects., affirmed 
Island, being varied to a declaration, in the the convictions, but gave leave to appeal 
words of Crown Lands Consolidation Act, 1913, to the Privy Council. ‘The Crown peti- 
s. 25, that by virtue of the revocation the tioned the Judicial Committee to quash the 
island had become Crown lands within that appeals as incompetent, having regard to 
Act, & liable to be dealt with in accordance sect. 1025. <Applt. petitioned for special 
therewith. AUSTRALIA COMMONWEALTI 1. leave to appeal. The petitions were beard 
NEw Soutn WALES STATE, [1929] A. O. 431; with the appeala:—HUeld: (1) oach appeal 
98L.J.P.C. 81; 140 L. I. 6387; 45 T. Le R. was in uw “criminal case’ to which sect. 
216, P. C. 1025 applied, so far as it was valid; (2) 
Add. Annotation :—Mentd. Falcon v. Famous in the absence of argument to the con- 
Players Film Co. (1925), 42 T. L BR. 91. | trary, sect. 1025 prevented the Appellate 


ion :— The Div. from giving effective leave to appeal ; 
Fagernes T1927] ey L $0 UN ORES EAs (3) sect. 1025 did not exclude the prerogative 
Add. Annoluiion :—Mentd. Re ‘Transferred | right to give leave to appeal; (4) the cases 


ha : were clearly not within the category of the 
abe = aan (Ireland) Compensation, [1929] exceptional cases in which special leave to 


appeal was advised in a crimimal mattor.--- 


Add. Annotation :—Mentd. He Transferred ADAN v. R., [1026] A.C. 4625 96. J. PLC. 
Civil Servants (Ireland) Compensation, [1920 | 114; 1341. 1. 706; 42 T. lL. 2. 3505 28 
A. C, 242. Cox, 0. C. 167, P. C. 


Add. Annotation :—-Consd. Toronto Electric fraotation zis ta (4) Bolld. (hung Cluck © WR. [£0%0) 
Comrs. v. Snider, [1925] A. C. 396. A.¢ 2t 

Principle of construction of British North : 96. Add. Annotation: Refd. Lord’s Day Alliance 
America Act, 1867 (c. 3).] - MDWAKDs uv. A.-G. of Canada v. A.-G. for Manitoba, [1925] 
FOR CANADA, Nou. S2e, ante. A. (. 384. 





Enactment preventing King in Council from 97, 4qg. Annotulions :—Apld. A.-G. for Ontario 
granting leave to appeal— Criminal case. ] — ”. Reciprocal Insurers, '1024) A. C. 328. 
Sect. 1025 of the Criminal Code of Canada, if | Distd. Toronte Electric Comrs. v. Snider, 
& so far as it is intended to prevent the King | 11925] A. C. 396. 


i il from giving effective leave to we 
Soe eotiaee an Se a Canadian ct. in 98. For the paragraph in the original volume 


a criminal case, is invalid. The legislative substitute the fullowing paragraph : - 

authority of the Parliament of Canada as to Bona vacantla—Right of Crown in right of 
criminal law & procedure, under British | province.|--Bona vucantia ure “ royalties ’ 
North America Act, 1867 (c. 3), 8. OL, ia | within Writish North America Act, 1867 
confined to action to be taken in Canada. (c. 3), 8. 109, & accordingly belong to the 
Further, an enactment annulling the royal eee in which they are situate or arise, 
prerogative to grant special leave to appeal | not to the Dominion. The word “ royal- 


would be inconsistent with Judicial Com- ties’ is used in the sect. as the equivalent 
mittee Acts, 1833 (c. 41) & 1844 (c. 69), & , of jura regalia. Its meaning is not lumited 
would be invalid under Colonial Laws by ita association with the words ‘ lands, 
Validity Act, 1865 (c. 63), 5. 2. The royal mines, minerals.”—R. v. A.-G. OF Buiristi 
assent to the Criminal Code could not give Cotumaia, {1924] A. C. 213; 93.5. P.O. 





eee eee ee er ene ee 





— - —_— = ~~ 





. : “SECT. 4.— ° sp. Jneidental subjects iuncluded.jJ— 
renr.2 weal By mr BuNNKTT ¥. QUEBEC PHARM ACKUTICAL 
sn. Recital in preamble tr private Act | ABBOCN, (1881), LoD. C. A. 336, % 
—Kffect of. }~A recital inthe preamble Cart. 250.--CAN. 
to a pectal aiivite Act onacted by the 98 i, Bona vacantia — light of Crown 
Parhament of Canada is not such a | in right of Dominun Saskatrhewan.) 
declaration that contemplated by -~In 1916, H. domiciled in the pro- 
B. N. A. Act, 1867, 6. 92 (10' ©), in vincw of 8. did, leaving no heirs or 


. 380.—CAN. 








(e. 67).J)—Education 


to the transfer of schools order to br the subject-matter of | other porsons legally entitled to his 
ace barge He Govt. of Ireland Act, the foctoletion within the jurivhetion ' estate. Hoth the ominion & thr 


1920, c. 67, & 5.—LONDONDERRY | of Pariiament.—HeEwson v. ONTARIO province claimed the estate as bund 
. N é 38 B.C. BR. 696.— | vacania by right of escheat :— /Jeld 
Ce ee fe MEADE ESE PAN Co. (1905), 36 B.C. R | as the province of 8. waa not st the 


648 


Cases 98—-108a. 


98a. ——— 


76; 180 L. T. 2381; 
Sol. Jo. 188, P. C. 
-]—(1) Land in Alberta granted 
by the Crown cither before or after Sept. 1, 
1905, when Alberta Act, 1905 (c. 3 Dom.), 
came into force, in the absence of heirs, 
escheats to the Crown in the right of the 
Dominion. 

(2) Effect of Land Titles Act, 1894 (c. 28 
Dom.), & Land Titles Act, 1906 (Alta.). 

(3) Meaning of ‘ royalties’? in Alberta 
Act, s. 21. 

(4) Bona vacantia in Alberta belong to the 
Crown in the right of the province. The 
effect of Alberta Act, s. 3, was to place the 
Province of Alberta in the same position in 
regard to property as the provinces previously 
constituted save so far as the Act provided 
otherwise, either expressly or by reasonable 
implication. 

(5) Ultimate Heir Act, R. S. A., 1922 
(c. 144), is ulira vires so far as it purported 
to affect real property.—A.-G. FoR ALBERTA 
vw. A.-UGi. FOR CANADA, [1928] A. C. 475; 97 
a ek ©. 106; 139 L. T. 582; 44 T.L. R. 

1, P. Cc. 


40 T. L. R. 18; 68 








108. 


108a. 


ENGLISH AND Empire DiGEst SUPPLEMENT. 


[1924] A. C. 328; A.-G. for Manitoba v. A.-G. 
for Canada, [1929] A. C. 260; A.-G. for 
Canada v. A.-G. for British Columbia (1929), 
46 T. L. R. 1. 


Add. Citations :—93 L. J. P. ©. 101; 
L. T. 101. 


Add. Annotation : —Distd. Toronto Electric 
Comrs. v. Snider, [1925] A. C. 396. 
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Question of substance, not of 
form.]—-(1) The Parliament of Canada 
cannot, by purporting to create penal 


sections under head 27 of the above sect., 
appropriate to itself exclusively a field of 
jurisdiction in which, apart from that pro- 
cedure, it could exert no legal authority ; 
if, when examined as a whole, legislation 
in form criminal is found, in aspects & for 
purposes exclusively within the provincial 
ppuere, to deal with matters committed to 
the provinces, it cannot be upheld as valid. 

Reciprocal Insurance Act 1922, of Ontario. 
authorised any person to exchange, through 
the medium of an attorney, with persons, 
whether in Ontario or elsewhere, reciprocal 
contracts of insurance, subject to provisions 














99. Add. Annolulion :—As to (2) Refd. A.-G. for as to licences & other conditions; & it was 
Canada v. A.-G. for British Columbia (1929), provided that actions in respect of such 
45'T. L. R. 1. contracts might be maintained in the cts. 

101. Add. Annotations : -Consd. Toronto Eloctric of the province. A Dominion Act of 1917 
Comrs. v. Snider, (1925] A. (. 396. Refd. insertcd in the Criminal Code (R. 8. Can. 
A.-G. for Ontario v. Recipr cal Insurers, 1906, c. 146), sect. 508c, by which it was 
[1924] A. C. 828. made an indictable offence for any person 

102, Add. Annolation :~-Refd. A.-G. for Canada v. ee ou ball ol a ee pe eon 
ee - British Columbia (1920), 46 under Insurance Act, 1917, of Ca na dal in 

eae answer to questions referre the Licu- 

105. Add. Annotations :—Apld. A.-G. for Ontario fens nl-Gnvenarot Ontario to (hd Apaelintn 
v. ag paneer Insurers, {1924] A. C. 828. Div. :—Held: (2) the Act of 1022 was intra 
Refd. ‘'oronto Electric Comrs. v. Snider, vires the province, since (a) its provisions 
[1925] A. C. 396. were capable of receiving a meaning accord- 

106. Add. Annotations :—Consd. Toronto Tlectric ing to which, whether enabling or prohibitive, 
‘Xomrs. v. Snider, [1925] A. C. 396. Refd. they applicd only to persons & acts within 
A.-G. for Ontario v. Reciprocal Insurers, the territorial jurisdiction of the province, 

date of Its oxtablishuicnt owner of the | MONTREAL PROTESTANT BOARD Sci1001L k. For ‘tk. ———.] --” substitute 

lands, nor had any vested rights in | Comrs, [1926] 2 D. L. R. &; [1926] | “101 fi. -——.J -” 

any duties or revonues in respect to | S. OC. R. 246; varying, 31 KR. de J. 410; 101 ii}, ——- .]-—Where both tho 


the lands from which the province was 
carved, differfog in this respect from 
the original provinces of re 


tion, 


apply, notwithstanding Sashatchewan 
Act, s. 3. & in any ovent, these sects. 
did not purport to transfor any ‘‘ pro- 


h iii. 





onfedera- 


LB. N. A. Act, 68. 102, 109 did not 


on appeal, [1928] A. C. 200, P. C.—CAN, 


.}—Any prov 
lution repugnant to B 

1867, s. 93 (1), is to the 
repugnancy  absolutcly 
operative.—TINY SEPARATE SCIIOOL 


incial lezis- 
N. A 


extent of such 
void 


Donuiinion Varliament & a provincial 
legislature have legislated on the same 
subject & with the same objcct, & the 
Jeginlation is within tho powers of tho 
Dominion Parliament, the provincial 
legislation is inoperative.— RR. v. 
SUENDAN, [1924) 3 D. L. R. 339; 3 


Act, 


& in- 


perty ” or rights to iho provinces.— | TRusTRES v. KR, (1926), 59 O. L. 1. 96. | We woit 617; 34 B.C. R. 161.— 
R. : WusTERN tap Co., ae = . CAN. 
OF PROVINCE OF SASKATCHIWAN 
4 ‘ x ; h iv. ——.)—The debtor was owlnge 106 i, —- - Power to repeat local .4ct.J— 
5D ie etd tan C. R15 | to the Quebec Govt. the sum of | RuMsEY v. Hare (1877), 3 R. & C. 4.— 
ned pan tiaey ae STP $527.42 for taxes imposed under | CAN. 
sr. ** Jtovaltica’® — Hritish North | gs, 1845 et ag., R. S. Q., 1909, on st. Creation of new province — 


America Act, 1867, 8. 109—Construc- 
tion.J—* Royalties ” in this sect. docs 
not embrace all kinds of royalties, but 
is limited in its ineaning by the text to 


such 


mines & mincrals; such as (inter alia) 


debted 


under the Spec 


ag are connected with lands, | 1915, 


commercial corpns. 


It was also in- 
to the Dominion Govt. 
the sum of $3,707.07 for salo taxes 

fal War Revenue Act, 
& amendments :—Held: the 


in | exercising the authority to cstablish 
new provinces given to it by B. N. A. 
Act. 1871, the Dominion Parliament 


had power to enact Alberta Act, s. 17 


tho right to bona vacantia & of oschoat 
arising by reason of a failure of heirs. 
—R. v. WesTiun TRust Co., A.-O. 
OF PROVINCH OF SASKATCIIEWAN & 
SHulzE (1921), 21 Exch. C. R. 1; 59 
D. L. R. 597.—- CAN. 


PART ll. SECT. 3, SUB-SECT. 4.— 
A. (b) i. 


hi.- —.)--R.v. HANEL, Roe. YELLE 
Ques (1925), 45 Cau. Crim. Cas. 381. 


h fii, -- -)) Provincial legislation 
coe to B.N. A. Act, 1867, 8. 93 
(2), ig ** absolutely void & inoperative,” 
& is not appvalable under sub-sect. 3 to 
the Governor in Council.—Hirsou v. 


Dominion claim was entitled to pre- 
ference over the claim of the province. 
FOR CANADA 1?. A.-G. FOR 
SILVER’s CaSk, [1930] 1 
{1929} 8. Cc. HR. 557; 
. B. > 8B R 
Que. S. C. 309; 7 C. 
Held: 


hv. ——.-— there is a con- 
flict between Bkpcy. Act, 1927 (c. 11), 
s, 6 & Fraudulent Preferences Act, 
RS. B. O., 1924 (ce. 97), 8. 3 (2); & 
the Dominion enactinent prevails.— 
CANADIAN CREDIT MEN'S TRUST 
ASSOCIATION, LTD. v. Horrar, LtTp., 
11929) 2 D. L. R. 73; 1 W. W. RR. 557; 
cae Cc. R. 454; 10 GC. B. R. 869 
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| 
Restriction of legislative powers,j—In 
‘ 


with its protective provisions rostrioting 
full legislative power as to education, 
notwithstanding that those provisions 
are a modification of B.N.A. Act, 1867, 

ULMER, [1923] 
1W. W. Re. 1; 38 
19 Alta. L. KR. 


8. 93.—-R. (BRouKs) v. 
1DL. R. 304; 
Can. Crim. Cas. 207 ; 
12.—CAN. 

sv. Legislation inconsisient with nro- 
tineral righis—Powers conferred on 
Board of Commerce.}—The Dominion 
Parliament cannot confer on the Board 
of Commerco jurisdiction that would 
restrict. the Iberty of the inhabitants 
of a province.—-A.-G. FOR ONTARIO v. 
CANADIAN WHOLESALE GrocErs 


Can. Crim. Cas. 272.—CAN 


& (b) although it might incidentally affect 
alicns & dominion cos., it did not deal with 
them as such, but was an Act dealing with 
contracts of insurance; (3) the making & 
carrying out of contracts licensed pursuant 
to the Act were not rendered illegal, or 
otherwise affected, by Criminal Code, 8. 508c ; 
that sect. was invalid, since, in substance 
though not in form, it was in regulation of 
contracts of insurance, subjects not within 
the legislative competence of the Dominion ; 
(4) the answers under (2) & (3) would be the 
same if any of the persons subscribing to a 
reciprocal insurance contract was (a) a 
British subject not resident in Canada 
immigrating into Canada, or (b) an alien. 
In so answering this question no opinion was 
expressed as to the competence of the 
Dominion Legislature to enact Insurance Act, 
1917, ss. 11 & 12 (1), whereby restric tions 
were placed upon aliens & British cos. in the 
matter of carrying on insurance business in 
Canada; but sect. 12 (2) was held to be 
invalid in relation to the subject of immi- 
gration.—A.-G. FOR ONTARIO v. RECIPROCAL 
Insurers, [1924] A. C. 328; 130 I. T. 738; 
68 Sol. Jo. 383 3 sub nom. A.-G. FoR ONTARIO 
v. RECIPROCAL INSURERS, CRAIGON v. R., 
Orre v. R., 93 L. J. P. C. 137; 40 T. L. R. 
273, P. C. 


Annotations :—As to (1) Folld. Toronto Electric Coma. » 


Snider, [1925] A. C. 396. 


efd. A.-G. for Alberta v, A.-G. 


for Canada, [1928] A. C. 475. 
115. Add. Annotation :—Refd. A.-CG. for Manitoba 


v. A.-G. for Canada, [1929] A. C. 260. 


116. Add. Annotation : — Refd. A.-G. for Quebee v. 


Nipissing Central Ry. & A.-G. for Canada, 


[1926] A. C. 715. 


117. Add. Annotations :—Apld. A.-G. for Manitoba 


117a. 


aes 


PART II. SECT. 8, etait 4.-- 


v. A.-G. for Canada, [1020] A. C. 260. Refd. 
A.-G. for Ontario v. Reeiprocal Insurers, 
(1924] A. C. 3283 Teronto Electric Comrs. 
wv. Snider, [1925] A. C. 396. 

-] ~Nale of Shares Act, 1921, & 
Municipal & Public Utility [Board Act, 1926, 
both of Manitoha, are ultra vires under 
British North America Act, 1867 (c. 3), s. 92, 


ee 
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119. 


119a. 


120. Add. 


| 
| 121, 


Province without the consent of a Provincial 
Comr. or Board, since thereby they interfere, 
directly & substantially, with the etatus 
& capacity conferred on the cos. by Dominion 
legislation intra vires under British North 
America Act, 1867 (c. 8), s. 01.-—A.-G. For 
MANrrona v. A.-G. FOR CANADA, [1929] A. C. 
260; 98 L. J.P. C. 65; 140 L. T. 886; 45 
T. fi. R. 146, P.C. 


Add. Annotalions: -As to (1) Refd. Montreal 
Corpn. v. Montreal Harbour Comrs., Tetreault 
v. Montreal Harbour Cotmrs., A.-G. for 
pushes v. A.-G,. for Canada (1925), 42 T. TR. 
98; A.-G for Quebec v. Nipissing Central Ry. 
« A. -G. for Canada, [1926] A. C. 715. 
-— -.J—(1) Fisheries Act. 1018, 
ss. Ta, 18, requiring persons who operate for 
commercial purposes a fish cannery, & in 
British Columbia a salmon cannery or salmon 
curing establishment, to obtain a licence 
from the Canadian Minister of Fisheries are 
ultra vires of the Parliament of Canada. 

(2) The Special Fishery Regulations made 
for British Columbia under sect. 45 of the 
same Act do uot give the Minister a discretion 
to refuse an application by a properly qualified 
person for such a fishing licence as is required 
by those regulations.—A.-G. FOR CANADA : 
A.-G. FoR Bririsn CoLtumnata, [1380] A. 
M1; 99 1. PC. 205 142 TA. 2. 783 ri 
TT. Lae Ry 7. ¢ 
Annotation : 
[1927] P. 311. 
Add. Annotation: Refd. A.-G. for Quebee 
vy, ae die Central Ry. & A.-G. for Canada, 
[1926] A. CL 716. 





— Refd. The Fagernes, 


121a. -——- -—— ‘Safeguarding navigation of river 


t 
! 
\ 
' 


in so far as they purport to prohibit Dominion | 
cos. from selling their own shares within the | 


114iv.— - 


~t 


Part IV. added 
to Canada Temperance Act, prohibiting 


obstructed by bridge Included.| — British 
North America Act, 1867 (¢. 3), a. OL (10), 
gives to the Parliament of the Dominion 
exclusive legislative authority over naviga- 
tion & shipping, & sect. 92 (10) excludes 
from the jurisdiction of the provincial legis- 
latures railways & other works extending 
beyond the limits of the provinces, & any 
works which, although wholly situate within 
the province, have been declared by the 
Parliament of Canada to bo fOr the general 


— _ -- =~ a cee ne 


Fisheries Act, 8. 45, & adopted from a 
provincial regulation, to the offect 


m (p. 431) i, ——.}}-KINNEY v. 
DUDMAN ue 2h & CG 19; 2 
Cart. 412.—CAN. 

m (p. 431) ii. --PrEK 1. 

3 “Cart, 


SHIELDS (1881), 6 A. TR. 639 : 
are 





i. Bankruntcy ct, 

1920 se da, 8 11 (1) (10)}—Znitra vircs.) 
—BELANGER, ETC. 8. ROYAL BANK OF 
CANADA, [1926] 2 D. L. R. 929: [1926] 
Ss. C. R. 218; affd. sub nom. ROYAL 
pane OF CANADA ¥, LLARUR, ae 

A. ©. 1873; 139 L. T. 562, P. C.—CAN., 

sw. Building societies-—In Gai 
Liquidation of—Ultra vires, }—McCLANn- 
AGHAN ». ST. ANN’S MUTUAL BUILDING 
Society (1880), 24 L. C. J. 162; 2 
Cart. 237.—CAN. 

sy. Cheese ant tbe ig fo prevent 
fraud against —Valid.J—R. v. STone 
(1892), oF O. R. 46.—CAN. 

sz. Copyright.}—SsLEsS v. BELFORD 
(1877), 1 A. R. 436; 1 Cart. 576.—CAN, 

Bh. Education. \—Held - Alberta Act 
(D., 1905, c. 3), 5. 17, was within the 
powers of the Dominion Parliament.— 

ALBERTA Act, SECTION 17, [1927] 2 2 
ae R. 993; [1927] S. C. R. 364. 


| 
: 


inland fisheries 


the impartation of intoxicating laqguor 
Into those provinces where ite sale for 
beverage purposes fs forbidden by pro- 
vincial law, ts intra vires the Dominion 
Pariament.--GoLp Sirar, Lrp. tt. 
DOMINION Express Co. & A.-G. FOR 
ALRI RTA PROVINCE (1921), 62 9. LR. 
62; 629.C. R424 5 [1921}3W. WwW. R. 
710; affg. 5& DL. L. I. 513 34 Can. 
SA Cus. 259; 16 Alta. L. BR. 313.— 


115 iff. ——-— By 45 Vict. c. 119— 
Valid.J—Re QuEBEC Trmprer Co. 
(1882), Cout. 43.—CAN. 


r (p. 432) i, —— lations as to 
J--BALER v. 


al: 
KAIzer (1804), 26 | N. 8. R. 280, - CAN. 


r (p. 432) il. -}] -Tho provisions 
of e herics Act, 1914 (c. d) (Dom.), 
6s. 7A, 18, for the Neensing & tating 
Of fisb cannerics t—Fleld : ulira vires.— 
R. v. SOMERVILLE CANNERY Co., LTD. 
B. me peheet) 4 D. L. R. 4943; 127] 

W. W. R. 215; 49 Can. Criin. Cas. 
65. W CAN. 


vr (p. 432) iff, ——.}—A regula- 
tion made by Order in Counell pursuant 
to the power given by Dominion 
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| 
| 


that uo ono shall fish by means other 
than by angling & trolling exeopt 
under license from a duly authorised 
officer of the Provincial Govt. was not 
He to objection on the principlo that 
Parliament has no power (o divest the 
Dorninion in favour of the Provinces 
of a legislative power conferred on It 
by the B. N. A. Act.--Seno vw. Gauve 
(1921), 50 O;. L, RR. 275 64 DL. RR 
327.--CAN, 


h (p. 432) f. — - Guarding of cross- 
ings.\—-Ite CANADIAN Paciurig Ry Co. 
& County & TOWNSHIP OF York 
(1896), 27 O. R. 559.- CAN. 


y §. —~ Dominion Insurance Act, 
as. 11, 12 (1), 71, 714, 184, 134a— 
Ultra vires.\ - Tle INSURANCE Cow- 
TRACTH, (1920) 2D. LH. 204; 58 
O. TL. iH. 404.--- CAN, 


sd. Intercal - Amount of—R. S. C,, 
1846 (¢. 127), 8s. 7 Intra vires. et 
BRADBURN v. EDINBURGH LiIrE ASBUR- 
ANCE Co. (1903), 23 Na L. T. 199; 5 
O. L. KR. 657; 2 O. W. Re. 253. — 
CAN. 


433). For substitute 


us faeb i.”” 


Cases 121a—128c. 


122. 


122a. 


124. 


advantage of Canada. In the case of two 
railway bridges, one of them authorised by 
dominion statute, which fell within the 
exception :—Held: (1) the right & power 
of safeguarding the navigation of the river 
passing under & alleged to be obstructed by 
them was also in the hands of the Dominion ; 
(2) tho rights & powers of the Dominion were 
not affected by the provisions of a treaty 
entered into between Great Britain & the 
United States in 1842, the Ashburton Treaty, 
which proceeded on the assumption that the 
Govt of New Brunswick had power to make 
regulations as to the navigation of the river 
in question, thore being no undertaking or 
guarantee, either to the United States or to 
New Brunswick, that such powers should 
remain unaltered for all time, & the change 
made being wholly consistent with the 
treaty.—A.-G. Fron Nrw BRUNSWICK v. 
CANADIAN Pactric Ry. Co., A.-G. FoR 
CANADA INTERVENING (1925), 94 L. J. P. OC. 
142; 133 L. T. 486, P. C. 


Add. Annotation :— Refd. A.-G. for Quebec 
». Nipissing Central Ry. & A.-G. for Canada, 
flgZ6] A. C. 715. 


Expropriation of provincial Crown 
lands.] --Ruilway Act, 1919 (c. 68), s. 189, 
which empowers any railway co., with the 
consent ot the Governor-Genersl, to take for 
the use of the railway provincia Crown lands 
as well as Dominion Clown lands, was within 
the legislative powers of the Parliament of 
Canada under British North America Act, 
1867 (c. 3), 65. 91 (29), 92 (10).—-A.-G. FOR 
QUEREC », Nipissina CENTRAL Ry. Co. & 
A.-G, FOR CANADA, [1926] A. C. 7153 95 
L. J.P. C. 221; 1385 L. T. 620; 427.1. R. 
591, PC. 


Add. Annotations :—Refd. Canadian Vacific 
Ry. Co. v. Toronto Transportation Com- 
mission; ‘Toronto Transportation Com- 
mussion 1% Canadian National Railways, 
[19380] A. CL 686, 
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125a. ——— Regulation of running ee) ae 


aback a short railway line in Alberta branch- 

from a line which branched from the 
Canadian Northern Railway at a point within 
the province. Both branches were operated 
by the Canadian Northern Railway Co. 
under agreements, & traffic could pass from 
applts.’ line without interruption into such 
other provinces as were served by that co.’s 
railway. The Railway Board made an order 
detlaring ita pea to grant an application 
by first resp. for running rights over applts.’ 
line, with permission to construct a short 
track joining it :—Held: the Railway Board 
had power to grant the application, since 
applts.’ line was part of a system of railways 
operated together, & connecting one province 
with another, & it was within the legislative 
authority of the Dominion under British 
North America Act, 1867 (c. 3), 8. 92 (10) (a).— 
LUSCAR COLLIERIES v. MCDONALD, [1927] 
A. CO. 925; 97 L. J. P.O. 21; 1387 L. T. 779 ; 
43 T. I. R. 801, P. C. 


128a. ——— Question of substance, not of form. ]— 


A.-G. FOR ONTARIO v. RECIPROCAL INSURERS, 
No. 108a. ante. 


128b. Power to impose customs duty—Alcoholic 


liquor imported by province.]—Customs & 
other duties imposed by the Dominion of 
Canada upon alcoholic liquors imported into 
Canada can be levied upon alcoholic liquors 
imported by the Govt. of British Columbia 
for the purpose of sale by it. The power of 
the Dominion under British North America 
Act, 1867 (c. 3), s. 91, heads 2 & 3, to impose 
dutics upon the importation of goods into 
Canada is not limited by sect. 125, which 
exempts the “ property ’”’ of a province from 
taxation.—A.-G. OF BRITISH COLUMBIA v. 
A.-G. oF CANADA, [1924] A. C. 222; 130 
e e 257; 40 T. L. R. 4; 68 Sol. Jo. 58, 


128c. -- - What is—Export tax.] — A.-Gi. FOR 


British COLUMBIA t. MCDONALD MURPHY 


LUMBER Co., LYrp., 


Re eee eS coe eee: 


128b fi. --—~ Jinposition of addttional 
custoins dultes.J—Iield : 53 Vict. o. 20, 
8. 1), was not wifra vires the rae 
Parllament, A.-G. oF CANAD 
Foster (14892), 31 N. B. R. 1538 PCAN. 


sf. Afiyratory Pekes Protection Act, 
1917 Ag 14)— How far tnitra virer.] 
—K. v. STUART, [1925] 1D. L. 1. 12; 
(1024) 3W.W.R. 648.~-CAN. 


sj. Soldier Scttlement Act, ss. 33, 34 
—ZIntra wires \- - It. v. POWERHN, (1923) 
Hxch. C. R. 131.--CAN. 


ak, Judges Act, HR. S. C., 1906 (ce. 

188), sa. 33-35 In so far os the 
above sects, attempt to disqualify or 
prohibit a judge of the King’s Bench 
from acting as an arbitrator in matters 
lying wholly within provincial control, 
they are ultra mrea—-W rae G CORPN, 
o. Cross (Man.), (1996) 4 D. R. 318 , 
[1926] 2 W. W. R. 368. met 


sl, Live-stock & Live-stock Products 
ct, 1923, d& regulations made there- 
andes Thap far she vires. }—R. 0. 
CoLuina, (1926) 4 DD. L. R. 5483 46 
oe Pa Cus. gga : 690. L. R. 433. 


129 i. Pilvtage.)—R. v. 
oe N. B. Dig. 138.—CAN. 


1 (p. 434) i, ——.}—Meld: Oriminal 
Code 1802, 6g. 865 & 866, wore inira vires 
the Dominion Parliamont.—FLICK v. 
BRISBIN i 26 O. R. 423.—CAN, 


© (p. — —}-If an act pro- 
hibited he ‘the Dominion Parliament 
is one that may be considored a oriminal 


PETERS 


matter, its prohibition & tho subject of 
evidence establishing such act § are 
within the powers of Parliament, even 
though the act is one that relates to 
pre Allan) (18 & civil rights.—lt. v. POULIN 
te 1 D. L. R. 6183 [1925 } 

16; 48 Can. Crim. Cas 





242 OA in 
oar: 434) il, .}—Criminal Code, 
= 184 :—Held: intra vires.— DOWSETT 


Epuonpe (Alta.), (1926) 4 D. L. R. 
7106 5 110% 1192 a] 8 3 W. W. R. 447; 46 Can. 


o (p. aes fii, ———.}Sect. 734 of 
the Sear prolibit : sito uonoaa 80 ee AS 
purports to pro c 
in respect of an assault Tile te he ‘dae 
vided of the penalty aed in a 
criminal prosecution under the Code, 
is ultra vires of the Parliament of 
ee Gn 
2D. LR. * 51 Can. Crim. Cas 
147; e 60 N. : ae 399. —CAN. 
o (p. 434) iv. ——Jesue of bi ap 
releasing from ali further pr 
cil or etninal. aoe P33 er tia 
Viot. o. 20, 8. 45, t ultra a vires.— 
wyaeon v. CODYRE B66), 26 N. B. R. 


ache 34) i. ——-— ———.]—0O’BRIEN v. 
ROYAL GEORGE oe Tene (1921) 1 
D. L. 301 6 


Ww. W. 559: 57 
Alta. L. R. 373; 39 Can. Gam. bes 
22. wor 


8 (P: 434) i, Canada Grain 
Act, 1919, s. 95 (7)—_Whether a 
to or necessary for operation of Dom 
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No. 135e, post. 











nion law.}—'The above Act is not in the 

nature of an ancillary provision which, 
whilbt onoroaching upon matters 
assigned to the provincial! legislatures, 
is required to prevent a scheme of a 
Domunion law bemyg defeated ; nor is 
it a case where, in order to operate a 
vahdly enacted law, procedure must 
be adopted to make effoctive that law 
even though it invades the legislative 
fields of tho provinces in respect of 
ore or civil rights—Rh.  v. 

CASTERN TRRMINAL ELEVATOR Co., 
{1925} 8. C. It. 434.—CAN. 


a (p. 434) fi. -l—Theo pro- 
visions of the above Aot, requiring a 
rimary grain-dealer to take out a 
locnce ne: thereunder, & prescribing the 
form of contract be used on the 
purchase of grain, are wlira vires. 
TRIMBLE VU. CALLING, | 997) T D. L. og 
ae ie fy Ww. W. : 22 Alta 








= (p. 434) iii, —— War legislation 
patablish: of Canada’ Wheat 
patie k-Held: the Ilegislatlon & 
Orders in Council establishing the 
Board were intra vires the Dominion 
Parliament as being either fe } legisla- 
tion arising out of war, or aight 
tion of e & commerce.—A.-G. Fo 
CANADA v. ALEXANDER BRO wn MILL 
Ine & ELEVATOR set ry {1923) 4 iD. L. R. 
443; 53 0. L. R. 298.—CAN. 
dd i. Courte—Power to establish— 
aritime A ha Jurisdiction limtted to 
Ontario—Val eae PICTON wer 


180a. ‘‘ Peace, 


order & good government of 
Canada **—-Whether trade disputes included. ] 
TORONTO ELECTRIC Comns. v. SNIDER, No, 
179a, post. 


130b. Taxation—Income tax.]—-(1) The Parlia- 


ment of Canada had power under British 
North America Act, 1867 (c. 3), s. 91, head 3, 
to enact Income War Tax, 1917, & the 
amending Act of 1919, whereby every person 
residing, or ordinarily residing, or carrying 
on business in Canada is rendered liable to 
pay income tax. 

(2) A minister of the Govt. of a province is 
liable under the Acts in respect of the salary 
& sessional indemnity payable to him under 
statutes of the province.—Caron v. R., 
{1924] A.C. 999; 94L.J.P.C.9; 182 L. T. 
218; 40 T. L. R. 874, P. C. 


180c. ———~ Salary of provincial official—Whether 


HMable.}—CaRoON v. R., No. 130b, ante 


180d. Navigation of river—Formerly considered as 


131. 


182. 


184. 
135. 


in provincial control—Ashburton Treaty. ]— 
A.-G. FoR New BRUNSWICK v. CANADIAN 
Pacrric Ry. Co., A.-G. FOR CANADA INTER- 
VENING, No. 121a, ante. 

Add. Annotation :-—Refd. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. 


Add. Annotations :—Apld. Royal Bank of 
Canada v. Larne, [1928] A. C. 187. Refd. 
A.-G. for Canada vr. .A.-G. for British 
Cohunbia, [1980] A. C. 111. 

Add. Annotation :—Consd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 
Add. Annotations :—~Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 501; rie 
Beach Co. v. A.-G. for Ontanmo (1920), 16 


— — ee eee 





Vol. XVII.—Dependencies. Cases 180a—135b. 


T. L. R. 83. Mentd. A.-G. for British 
Columbia v. Canadian Pacific Hy., [1927] 
A. C. 934. 


185a. ———_ Direct—What is. | — A tax is not 


“direct taxation’? within British North 
America Act, 1867 (c. 8), 8. 92, head 2, unless 
in substance it is one which is demanded from 
the person who it is intended should pay it, 
even if the Act imposing it declares that it 
is to be a direct tax upon the person who 
pays. 

mh answer to questions referred by the 
Governor-General, namely: (1) whether 
the legislature of Manitoba had authority to 
enact c. 17 of its statutes for 1023, entitled 
“An Act to provide for the collection of a 


tax from persons selling grain for future 
delivery,” & (2), if the Act was ultra vires in 
certain parts, then in what particulars it was 


ultra vires :-—Held: the Act was wholly 
ultra vires, since in many transactions to 
which it related the person paying the tax 
would indemnify himself at the expense of 
others, & it was not possible to assume that 
the legislature intended to pass it in a trun- 
cated form.—A.-G. For MANITOBA v. A.-(i, 
FOR CANADA, [1925] A.C. 501; 941. J. P.C. 
146; 1833 L. T. 1933 41 7. L. R. 409; 60 
Sol. Jo. 4415, P. C. 


Annotation — Consd. 4 2 for British Columbii vo. Canadian 
Paolfie Rv , (1827) A. C. O34. 
185b. ——- ——- —-—-.J|—A tax imposed by a 


provincial legislature, in respect of a com- 
modity, is an indirect tax, & ulfra vires under 
British North America Act, 1867 (c. 3), 
8. 92 (2), if trom the terms of the Act there 
appears an expectation & rotention that the 


—_—_ ——_— 


dd li. -——~— Power to extend juna- sa. Combincs Investigation Act, b (p. 435) hor ‘“*b"” substitute 
dictton—Court created by Imperul Me Sy 27, d Creminal_ Code, | ** 136a li.” 
Act—Vatid.}—A.-G. OF CANADA v. | ¢ 498.J)—Held ultra vues the Parla o (p. 435) Fou ‘fo” substitute 
FLINT (1884), 16 S39 C. R. 7073; 4 | ment of Canada — Ate VaLipiry of 110 | «* 4g95a ah.” 
Cart. 288.— CAN. COMBINLS INVASTIGATION ACT & Ot 136a: lV 32s eee St Pe Ciky 
dd fli, -—~— }—Held: the | %. 498 or Ti, CRIMINAL Cop REELR | act (Sask ), 4. 415a, which ompowors 


Dominion Parliament had power to 





KANCH, [1924] 2D L. R. 802, S_C RR 


the oity council to enact a bye law 


confer jurisdiction ou a ct. to try 
offences against Inland Kevenue Act, 
R.8 C.c. 34.—R. v. KENNEDY (1902), 
35 N.S. R. 266.—CAN. 

sp. Appeal to Supreme Court of 
Canada—42 Vort. c. 39, a 6—Ulira 
ores.) —-GRAND ‘I'RUNK RY. Co tv. 
CREDIT VALLEY Ity. Co. (1875-1908), 
] Cout. Dig. 282.— CAN. 

st. Jury —Sekctwn of furorse—In 
cruminal cases}—R. vv  O’ROURKEL 
(1882), 32 C. P. 388 —CAN. 

sw. Opium dd Narcoter Diug Act.j— 
The Opium & Narcotic Drug Act, 1923, 
now R. S.C. 1927, c. 144, is entra mires. 
—R. v. Gorvon, [1928) 2 D. L Rh. 
315; {1928} 1 W. W. R. 678; 49 Can. 
Crim. Cas, 272.—CAN. 

ax. -]~-R. v. WAKABAYASHI, Ji. 
r, LURE Yip, [1928] 3 D. L. H. 226, 
(1928] 1 W. W. R. 487; 49 Can. Crim. 
Cas. 392; 39 B.C. R. 310—CAN. 


sy. Agniculture—Live Stock Pedigree 
Act.|\—* Agriculture ” within B. N. A. 
Act, s. 95, is not restricted to the 
cultivation of the fields. The purpose 
of Live Stock Pedigree Act being to 
improve the quality of live stock on the 
farms of the Dominion, it is intra vires 
of the Dominion under said section.— 
R. v. DAVENPORT, (1928] 2 D. L. R. 
852; [1928] 1 W. W. R. 876; 50 Can. 
Crim. Cas, 40.—OAN. 
sz. Gold & Suver Marking Act 
mres.])—Held: Gold & Silver 
Marking Act, 7 & 8 Edw. 7, c. 30, 
8. 16 (0), is wfra mres of the Dominion 
Parliame 





| 


109, 52 Can. Crim. Cas. 223.—CAN. 


sb, Fines—lPayment to municipal 
authority - The proviso to sect. 1036 
of the Criminal Code, onacting that the 
fines refcrred to therein shall be paid 
to the municipal authority, is intra 
vercs.--TORONTO vw kt, [1920) 4 
D. L. &. 832; 52 Can Crim. Cas. 59, 
64 O. L. RR. 129.—CAN. 


so. Pour to prohiat harbouring 
ooda within territorial watera.j—Vhe 
’*arliament of Canada, in legislating 
for the effective observance of its 
custorns law & the protection of its 
revenue, may prohibit the harbouring 
of goods within the territorial] waters of 
Canada, & thus sg. 217 (4) of the 
Customs Act, It. 8. C., 1927 (co. 42), is 
intra vires.— KR. v. BOUTILIER, [1929] 2 
e Ju. R, 849 ry 51 Can. Crizn. Cas. 31% r 
G0 N. S. R, 492.—CAN, 


sd. Water power—Powers relating to } 
—Re WaTeRs & WATER POWERS 
REFERFENcF, (1929) 2 D. L. RR. 4813 
S. Cc: R. 200. ~—CA e 


PART II. SECT. 3, SUB-SECT. 4.— 
A. (b) iii. 


wi. —— Nova Scotua Railway 
Arrangement Act—Ulira rircs }—Mor- 
pnocu v. WINDSOR & ANNAPOLIS Ry. 
Co. (1877), 3 Cart. 368.—CAN. 


w if. —— Nova Scotta Winding-up 
Act—Valid.}—Re Wartiacs Hi EST 
= Srong Oo. (1881), 3 Cart. 374.— 


ot.—R. © Lee (1911), 18 a (p. 435). For “as. Tazatwon— 
O. W. R. 845; 2 O. W. N. 933; 23 | Direct—Power to impose.}—°’ sub- 
Oo. L. R. 490; 18 Can. Crim. . | stitute * 136a i. Tuzation— Direct — 
480.—CAN. What is.j-—~ " 
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requilriug every person atlonding ao 
place of amusement to pay a tax upon 
cach admission to such place, is intra 
vercs, On it is a direct taux & comes 
within the taxation powors of U.N. A 
Act, 8 2 (2)—CLARKE vw. Mooss 
Jaw (Crry), (1943) 2 D. L. RR. 216, 
16 sash. G4 hk. 334, (L823) 1 W. W.R 

135a v. —-- - -—- jJ--A munl- 
cipal tax sought to bo imposed on a 
trusteo on assessment undor Ontario 
Aasessment Act, & SS. O, 1914 (c. 195), 
a. 13 (3), as enacted by 1922 (c. 78) 
8s. 12, ain respect of income “ no 
wholly distributed annually,” ia an 
indiroct tax & ulira wires —CYITY OF 
WINDSOR CoRYN v Mc Lrop, [1926] 2 
LD L. R. 97, (1926) 8. CG. RH. 450, 57 
O.L R 15.~ CAN, 

135a vi, ——.}]—Doft., 
the body incorporated by the British 
Columbia Land Settlement & preven. 
Act, took procecdings under ss 46 55 
of the Act, ht. 8S. B. C., 1u2!, c 128, 
with respect to lands of which pitf. 
was tho registered uvwner, & penalty 
taxes provided for by s. 53 were iin- 
soxed. Pitf. sued deft , attacking sald 
egislation ag ultra eircs, as providing 
for indirect tuxution, & Clalmed 
damages, an injunction, etc. —~ Held: 
the tuxation effected mpen the land & 
the owner was dlect intra vires.~~- 
HRATTENBURY v. LAND SETTLEMENT 
Boarp, (1929}1 D. L. R. 2423; 8.0. BR. 
45%; affy, (1928) 3 D. L. R. $82; 2 
w H. 475, 39 B. G R. 593.— 


e (p. 435) i. ——- —~— 
PLUMMER AGON » © WIiLson 
(1885), 3 Man. L. R. 6 ~~-OAN. 
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185d. ——- ——— 


Annotation : 
Murphy Lumbor Co., {1930) A 


1385e. ecanegicons 


wm ee eee we eee 


141 fii, —-- ——- ——. }—The 
under Succossion Duty Act (B. C.), aa 


pee required to pay the tax will indemnify 
imself upon a resale of the commodity taxed, 
even if in the case under consideration no 
resales have taken place. 

An Act of the Icgislature of British 
Columbia, Fucl-Oil Tax Act, R. 8. B. C., 
1924 (c. 251), requiring that every person who 
shall purchase within the province fuel-oil 
for the first time after its manufacture in, 
or importation into, the province, shall pay 
a tax thercon, is invalid. —A.-G. For BRITISH 
COLUMBIA v. OANADIAN Pacimic Ry. Co., 
[1927] A. OC. 984; 96 L. J. P. C. 1493 137 
J.T. 745; 48 T. I. R. 750; 71 Sol. Jo. 761, 


Annotation *—Conad. Hrle Beach Co. v. A.-G. for Ontario 
(1926), 46 T. LL. R. 3 


1385¢. —— 








-}—The MGalifax Corpn. 
charter provided that the owner of property 
Iet to the Crown, or to any person exempt 
from taxation, should be decmed to be in 
occupation thereof, & should be assessed & 
rated to business tax if the premises were 
used for business purposes :-—Held: the tax 
was a direct tax falling within the authority 
of British North America Act, 1867 (c. 3), 
s. 92 (2), & was within the powers of the 
rovince.—HALIFAX CORPN. v. FAIRBANKS’ 
(STATE (1927), 44 T. IL. I. 5; 71 Sol. Jo. 
046, P. C. 


140-142a, post. 





Succession duty.J—Sce Nos. 





-]—Mine Owners Tax Act, 
1928 (c. 33), of Alberta, purported to impose 
upon every mineowner, as therein defined, 
a percentage tax upon the gross revenue of 
his mine during each preceding month :— 
Held: the tax was not direct taxation within 
British North America Act, 1867 (c. 3), 
s. 02 (2), & the Act was ultra virea.—R. v. 
CALEDONIAN CoLMEeRiIEsS, [1928] A. C. 358 ; 
971. J.P.C. 04; 1801. T. 525; 441. LR. 
622, P. C. 
~Refd. A.-G. for Wi itien, aout v. McDonald 
--- = ---- Puan aa 1924, s. 58, 
of British Colombia, imposed a tax upon all 
timber cut within the *rovinee, except that 
upon which a royalty was payable, but pro- 
vided that in the case of timber used or 


tax within & ex 





136. 


138. 


141. 


142. 


pe from the province 
is an indirect tax, & its imposition is, 
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manufactured in the Province there should 
be a rebate of nearly the whole tax. The 
Act. prohibited under penalty the export 
of any timber without a certificate that the 
tax due in respect of it had been paid :— 
Held: (1) the tax was invalid because it was 
an export tax, & so fell within the category 
of duties of customs & excise, which the 
Dominion legislature had exclusive power to 
impose by British North America Act, 1867 
(c, 8), 8. 122; (2) also because it was indirect 
taxation, & therefore not within the legis- 
lative power of the Province under sect. 92, 
head 2, of that Act; (3) a tax levied on a 
commercial commodity upon the occasion of 
its exportation in pursuance of trading 
transactions cannot be described as a tax 
whose incidence, by its nature, is such that 
it is finally borne by the first payer & is not 
susceptible of being passed on.—A.-G. FOR 
BririsH COLUMBIA v. McDoNaLp MURPHY 


LUMBER Co., ITp., [1930] A. C. 357; 99 
L. J. P.C. 118; 148 L. T.1; 46T. 1. R 
266, P. C. 


Add. Annotations :—Consd. Halifax Corpn. v. 
Fairbanks’ Estate (1927), 44 T. L. R. 5; 
R. v. Caledonian Collieries, [1928] A. C. 358 ; 
Erie Beach Co. v. A.-G. for Ontario (1929), 
46 T. lL. R. 33. Refd. Caron wv. R., [1924] 
A. ©. 999; A.-G. for Manitoba v. A.-G. for 
Janada, [1925] A. C. 561; A.-G. for British 
Columbia v. Canadian Pacific Ry., [1927] 
A. C. 9384; A.-G. for Manitoba v. A.-G. for 
Canada, [1920] A. C. 260. 


Add. Annotations :—Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 56]; A.-G. 
for British Columbia v. Canadian Pacific Ry., 
[1927] A. C. 934. 

Add. Annotations :—Mentd. New York Life 
Insce. v. Public Trustee, [1924] 2 Ch. 101; 
Richardson v. Richardson. [1927] P. 228. 


Add. Annotations :—Consd. A.-G. for Manitoba 
v. A.-G. for Canada, [1925] A. C. 561. Refd. 
Ualifax Corpn. v. Fairbanks’ Estate (1927), 
447. 1.1.6; Erie Beach Co., Ltd. v. A.-G. 
for Ontario (1929), 46 T. L. KR. 33. 

Add. Annotations :—Consd. A.-G. for Mani- 
toba v. A.-G. for Canada, [1925] A. C. 561; 
Erie Beach Co., Ltd. v. A.-G. for Ontario 


a ree ea ee oe 
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CGERHARDT, 
DL. ih. 950 ; 
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> 11926] 2 W. W. R. 235 ; 








applied to “ movables’” outside the = therefore, ultra mrea of the provinece.— 45 Can Crim, Cus. 321; 20 Naat RO! 
province belonging to a person who MacDONALD MURPHY LUMBER Co., 485.-—-CAN. 
died domiciled within the proevinee, is  Lrp. v A.-G, vor gta are ei n (p. 436) i. -—— Of Dominion notes 
w direct tax & intra rires.--Re iy- we Ww {1929) L. R. 854 forming part of bank reserve—V alid.}— 
VERARITY KESTATF, [1094] 1 D. TL. RR. mie pets aff. 11930] A.C. 57. WINDSOR ft. COMMERCIAL Ghank OF 
s_ EW.W. 2.901; 33. GC RR. . rant 17 WINDSOR (1882), 3 R. & G. 420; 3 

sae ‘i ji. — meow ead Sram. }—Held: Curt. 377.—CAN. 

41 iv. —— ———. Succession ia wer & authority to raise revenue 437 -}-Ontario sia 
Duty Act, R. 8.0, 1934 (ce. 24):— for Dominion purposes was specially ante ‘Ket; 1008, as. 168, 180 :—Held 
Held: intra virer.—A.-G, FOR ONTARIO — given to the Parliament of Canada, & 


v BAD et 3p. L. R. 928; 59 
QO. 7 es 





--—— ——.}- Succession 
Duty ‘ct, 1915, s. 10 (6):—Held: 
intra tvires.—R. v. DONEGAL (Man- 
CHIONESS) (1923), 5r N. B. R. 309; 
(1924) 2 D. L. BR. 1191.—CAN. 


141 — -—— ——.) ~-Held: 
the 1akat ion etch under Suceersion 
Duty Act, BR. 1924. was direct. 
taxation, & intra vires.— UNTERM1 ER 
EsTatTe v. A.-G. FOR his ee A ie 


Lua (1929) R. 7 
- CG. RR. 84; ‘apo. ripesy 3 D. : is 
SIL 2 W. W. RR, 209; 89 B.C. R. 
533.— CAN, 
141 vii, —— ao ee tax 





un peed by Forest Act, R. 8. 
4 (c. 93), on timber which ra cut 


any Iegislation 


page te by the Old 
Province of Cana 


denying the right 
to tax or exempting any subject in 
Ontario to pay puch tax, could nat 
be valid after the passing ‘of B. N. A. 
Act, 1867.—HOtLMSTEAD v. MINISTER 
OF Geena & Ewsoisk, [1927] Exch. 
Cc. hl. 68.— CAN, 

1(p. 436) i, .-—Hawkers & 
Pedlers Act, R. S. S., 1920 (ce. 147), 
applics to a hawker & pedicr acting as 
such as the agent of a Dominiou co., 
oven though its letters patent give it 
the power to sel) & moke known its 
products through “ salesmen & agents 
going from honse to heuse & displaying 
quale. * etc., the licence foe imposed 
by the Act not being an indirect tax, & 
not boing made so by the fact that an 
employer pays it for his agonts.—R. 
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intra vircs.— Re In SURANCE COREE. 





[1926] 2 D. L. R. 204; 58 0. L. R. 
404.—CAN. 
q (p. 437) fl. -}—Held : the right 


to empower the imposition of liconse 
fees on insurance cos. was intra vires.— 
HaLivaX CITY CORPN, v. WESTERN 
ASSURANCE Co. (1885), 18 N. S. BR. 
(6 IR. & G.) 387.—CAN, 

a (p. 437) -—Held: Ordi- 
nance incorporating oat of Calgary 
(No. 33 of 1893), 6. 117 (41), waa adr 
vires.— ENGLIBH By. O'NerL (1899), 4 


Terr. I. R. 14.— 
qa (p. 437) iv. J) sect. 
a5" 3 ot Insurance Act, KR. S. eG. 1925 
222), is ultra vires of the Ontario 
lature.—YORKE v. CONTINENTAL 
CASUALTY Co. OF OCan., [1929] 3 
b. L. R. 662; 64 O. L. R. "109.—CAN. 





(1929), 46 T. L. R. 33. 
Smith, [1925] A. C. 431. 


142a. 











at the time of his death 


[1930] A. C. 161; 
144, 


145. 


146 iii a. ———.J—-LEPINE 0. 
peene (1891), 17 Q. L. BR. 226.— 





146 xii. -~— -——.}~—Govt. Liquor 
Act, 1921 (c. 30), which veste in a 
Board of Control the exclusive sale of 
intoxicating hquoy within the province, 
is wntra vires. —-h. v. FERGUSON (33.C.), 
11922) 2 W. W. RR. 473; 69D. LR. 
1533 37 Can. Crim. Cabs. 89.--CAN. 


146 xiii. —-—.J—The imposi- 
tion by Govt. Liquor Act, 1921] (e. 30), 
8. 54, of a tax upon any liquor not pur- 
chased from a vendor ot a govt. 
liquor store, is anfra vores the provincial 
legisiature.-- LITILE ot. A.-G. FOR 
Briisy CorumpBra (3.C.), [1922] 2 
W. W. RK. 3859; 65 D. 1. 2. 2973 37 
Can. Crim. Cas. 189: affg., 60 D. 1... R. 
$34; 80 B.C. R.813.- CAN. 

146 xiv. --— --_--.] Saskatchewan 
Temperance Act, RL S.8., 1920 (c. 194), 
&. J1 (2), requiring every brewer, dis- 
tiller, & liquor exporter to make 
certain returps to the Commuipsion tp 
awntra virea tho provincial Icgislature, 
even in respect to a liquor ecapolit co. 
tucorpurated by the Domumon Par- 
liament.—R. ve. REGINA WINE 
SPIRIT, LTv., Ri. vr. PRAIRIE, DRUG Co., 
Lrp., [1922] 1 W. W. BR. 195; 65 
D. L. ht. 298; 36 Can. Crim. Cas. 348 ; 
15 Sask. L. 1k. 100.—CAN. 

146 xv. -—— --— Suspension of 
Canada Temperance Act.J|—SHEEHAN 
v. SHaw, [1928] 2 D. L. BR. 468; 49 
Can. Crim. Cas. 357.— CAN. 


146 xvi. —— Held: 

sect. 141 of Liquor Control Act 
(Ontario), 17 Geo. 5, c. 70, in connection 
with sect. 72 (1), the latter must be 
regarded as limited to cases over which 
the Ontario Legislature had juris- 
diction, & not as an attempt to invade 
the fleld of Dominion Legislsture.— 
R. v. Ruppicr, [1928] 3 D. L. KR. 208 ; 
49 Can. Crim. Cas. 323; 62 O. L. R. 
248.—CAN. 


t (p. 438) i. -}-— 
KEEFE v. MCLENNAN (1876), 2 R. & C. 
5; 2 Cart. 400.—CAN. 


e (p. 438). For **—— Prohibition 








—= IS 


Refd. Brassard v. 


-]—Certain shares in applt. 
co., which was registered in Ontario, were 
registered in the name of a person domiciled 
in the State of New York. By Ontario to 
Succession Duty Act, s. 10 (2), ‘‘ No property 
in Ontario belonging to any deceased person 
. - « Whether such 
deceased person was at the time of his death 
domiciled in Ontario or elsewhere shall be 
transferred ... until the duty, if any, is 
paid, or security given therefor, & any corpora- 
tion or person allowing such property to be 
so transferred ... contrary to this sub- 
section shall be liable for such duty ” :— 
Held: on the death of the shareholder, as the 
co.’s share register was required by law to be 
kept in Ontario & as the shares could therefore 
be effectively dealt with only in Ontario, the 
shares were situate in Ontario & subject to 
succession duty there, & that as there was no 
provision for reimbursement of the co. the 
statute did not impose indirect taxation & was 
not ultra vires of the Provincial Legislat ure.— 
HRIE BracH Co., Lrp. v. A.-G. FOR ONTARIO, 
0 1. J. PP. C. 38; 
lL. T. 156; 46 T. 1. BR. 33, P. 0. 


Add. Annotation :—Refd. Halifax Corpn. v. 
Fairbanks’ Estate (1027), 44 'T. L. RR. 6. 


Add. Annotations :—Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328; 


Vol. XVII.—Dependencies. 
Caron v. R., [1924] A. C. 999; 


Cases 142—162a. 


Toronto 


Electric Comrs. v. Snider, [1925] A. C. 3963 


A. C. 260. 


ante. 
148. 


149. 


150. 
Boy 


158. Add. 


112 


LJ. P. 


read 


Act--Confiscalory provinons 
ae Pro- 


: Confiscatory  proviunons 
hibition Act.” 


© (p. 438) f. - -- - -— Atel of 1886 
(ce. 8), 5. 55.) -Meld: the right to 
impose forfeiture under the above 
eect. of an offender’s goods as punish- 
ment was within the powers of the 
provinelal legislature.- Ro. GARDNER 
(1802), 25 N.S. RIS BR. & Ge) 48. 
CAN. 


d (p. 438) 4. Alberta Liquor 
Control Act, 1924 (c. 14).) Jield: 
sect. 113 (3) of the above Act was 
ulfra_ vires. FR. v. Fornan (Alta.), 
11927] 1 W. W. RR. 689 ; 48 Can. Crim. 
Cas. 86.—CAN. 

f(p. 438) i, ——- Restriclims on 
erport.j-- The requirements In Sas- 
katchewan Temperance Act, that all 
warehouses in which liquor is kept for 
export be located in cities having a 
population of 10,000, 14 infra wires -- 
CaNnaAbaA Drvas, Lib. wv. AG. POR 
BAPKATCHEWAN (SA8K.), [1922] 2 
W. W. RR. 1080; 67 DL. R38; 38 
Can. Crim, Cas. 69; 15 Sask. L. R. 
5063 rarying, 66 VD. L. R. 8153 37 
Can. Crim, Cas. 367.~— CAN. 

k (p. 438) 4. —-— Creahon of criminal 
offence s.}-~Saskatchewan ‘Temperance 
Act, R. 8. 8., 1920 (fc. 194), o. 68 (2), 
as amended, is ulira vires the provincial 
legislature, in so far as it proferses to 
pet up certain acts as a criminal offence, 
namely, the obstruction of the 
* ofhieer ” mentioned in sect. 2 (7a) in 
the execution of his duties under the 
Act.—R. (WILBUR) v. Maaun (Sask.), 
{1923} 3 W. W. R. 55 —CAN. 


k (p. 438) if. Imposition & 
recovery of fines & ies -~Valid.J— 
R. v. MCMILLAN (1873), 2 Pug. 110; 
2 Cart. 489.—CAN. 

k (p. 438) ili. S. P. R. v. RONAN 
(1891), 23 N. 8. R. 421.—CAN. 

k (p. 438) iv. meruiment of 
Temperance Act, 1884 (c. 18)— Validity. } 
—COUEY vw. KOME MUNICIPALITY 
(1877), 2 Cart. 385.—CAN. 

1511. Barristers — Provision autho- 
rising remuneration by shure of pro- 
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—e ee 








A.-G. for Manitoba v. A.-G. for Canada, [1929 | 


145a. —-—— Construction of legislation—Limitation 
provincial 
ONTARIO v. RECIPROCAL INsURERS, No. 108a, 


jurisdiction.] — A.-G. FOR 


Add. Annotation :—Refd. A.-G. for Manitoba 
v. A.-G. for Canada, [1929] A. C. 200. 
Add. Annotation :--Consd. Chung Chuck v. 
R., [19380] A. C. 2 td. 
Add. Annotations :— Consd. Chung Chuck v. 
[1930] A. C. 244. 
[1926] A. C. 482. 
JJ., Be p. Brett, [1026] 2 6K. 1 192. 
Annotation : 
[1927] P. 311. 
154a. ———- No power to confirm transfer of federal 
rallway.|— BOURGOIN 1. 
CnoEMIN DER FER pr MoNTRIAL, OTTAW\, 
ET OCCIDENTAL (1880), 5 App. Cas. 38815 49 
L. J.P. C0. 68; 42 L. 7. 414, 2. C. 


159. Add. Annotation :— Refd. A.-G. for Ontario 
v. Reciprocal Insurers, [1924] A. C. 328. 
161. Add. Citations :—(1924] A. (. 
% 333 130 LL. VW. 227. 
162a. —-—— Legislation Incidentally affecting. |— 


A.-G. FOR ONTARIO v, RECIPROCAL INSURKRS, 
No. 108a, ante. 


Refd. Nadan v. R. 
Mentd. R. v. Lincolnshire 


--Rofd. The Fagernes, 


COMPAGNIE DV 


208; 08 


cerds of achon.)—It is ulfra vires a 
provincial legislature to alter the law 
relating to champerty, authorising 
barusters & polrs. within the province 
to contract with chenty for payment for 
professional serviecs by way of a share 
of the proceeds of auctions to leu of the 
idual costs, TAYLOR vw. MACKINTOSH, 
(i924) 3S Inn a. O26: 3 We. We OR, 
97; 31BLC. 1. o6.- CAN, 

151 ii. S.o2’. Re CONATITUTIONAL 
QURSTIONS DNIERMINATION Aor, Ite 
LegaAL Prormssions Acr (B. C.), 
11927) 4 2. Jn HR 185; (1927) 2 
W. W. FR. 808; 48 Can. Crim. Cas. 
278.- CAN. 


oO (p. 489) 4 — -l— It is 
not cotrnpetent to the logislature of the 
Province of Alberta to enact legislation 
authorising the construction & opera. 
tion of railways in buch & manner as to 
interforo with the physical structure 
or with the operation of rallways 
subject to (he jurisdiction of the Par- 
Hiament of Canada.— Re ALBEREA 
RAILWAY LEGISLATION (1015), 24 
W. L. KR. 630; 4 W. W. RR. 6085 48 
8.0. R93; 12D. G. R. 1503 15 Can, 
Ry. Cur. 213.- -CAN, 


oO (p. 439) fi. - — Nova Scotia Rail- 
way Arrangement Act—Valul.| Ike 
WINDSOR & ANNAPOLIS RY. Co. (1883), 
4h. & G. 312; 3 Cart. 387.— CAN. 


160 fi. ——.)- Coal Mines 
Regulation Act, 8. 4, as amended by 
Coal Mines Regulation Amendinent 
Act, 1890, 58. 1, provides that “no 
Chinaman shall be employed in, or 
allowed to be far the purpose of employ- 
ment In, any nino to which this Act 
applies, below ground,” {s within the 
constitutional power of the provincial 
Legislature as being a regulaton of 
Coal Mines, & is not ulfra vires as an 
mterference with the subject of ailens. 
-—fte COAL MINES HEGULATION AMEND- 
MENT ACT, 1890 (1496), 5 B.C. RR. 306; 
1M. M. Cas. 116.- -CAN. 


q (p. 440) i. —— Chinese Regulation 
Act, 1884, 8. 14—Ulira vires.j\— Ht. . 
GoLv CoMR. OF VICTORIA Dielkiet 
(18886), 1 LB. C. R. pt. 2, 260. = CAN 


Se elameatenediieanedaedtites’ 


Cases 164, 164a. 


of Canada v. 
A. C. 384. 


164a. 


A.-G. 





or hereafter in force.” 


Lord’s Day 


province. 


- 


164 v. — -.J—Held: JLord’s Day 
Ordinance, 6. 3, was intra rires.—FALIIS 
v. DALTHABER (1912), 21 W.L. R.171; 
2 W. W. R. 1323 4 D. 1. R. 708; 4 
Alta. L. I. 361.— CAN. 

165 vi, —— ——.J— KERLLY +t. 
LONDON & LAKE Enir ity, & Trans- 
PORTATION Co. (1913), 28 O. L. R. 
606; 40. W. N. 1234.--CAN. 


165 vil. ——— Ztestrictiona on ard of 
shares. ae of Shares Act, R 
(1920), 8. 4, in 50 far as it SF ei to 
apply to vie bale of ita own shares 
by a Dominion co., is uvitra vires the 
provincial legislat ure.-—-LUKEY & AG, 
TOR SASKATCHEWAN ©. RUINMNIAN 
RARMBERS ELEVATOR Co., ae » (1924] 
1DL. R. 7063 (1924) 8 Cc. R. 56; 

Ww. W. R. 577 —-CAN. 


165 viii. ———.]—Sale of Secur- 
ties Act, 1923 (N. B), #. 4, 60 far as 
it purports to apply to sales of shares 
of Dominion cos., ig ultra vires tho 
provinoial Icgislat ure.—R. v. HENDER- 
SON, Ler p. QUEEN (1924), 51 N. 2B. R. 
eH Pp ia 


—— ——.]-—Sale of Shares 

Acty rr (o. 175) (Mun. ). & Municipal 

Public Utility. Hoard Act, 1926 

re 33) (Man.), so far an they purport 

to apply to the sale of its own shares 

by ao Dominion co.:--lield: ultra 

vires.—Re SALE or SuHarns Acr & 

MunioraL & PUBLIO UTILITY BOARD 

Act, [1927] 2 W. W. R. 480; 36 Man. 
L. It. 583.- CAN, 


f (p. 442) i, ——- —— -.}- Held: 
the Domuunion ParHament had power 
under B. N. A. Act, 1871, to enact 
Alberta Act, e. 17 with its protective 
provisions restrict Ing full legislative 
that a3 toeducation, notwithstanding 
hat those provisions are a modification 
of B. N. A. Act, 1867, 9. 93, & School 
Attendance Act dooa not \ iolato 6 any of 
the protective provisions preserved by 
Alberta Act, s. Fe ty (BROOKA) ¥. 
ULMER, [1923] 1 D. iL. R. 304, 38 
Can. Crini. Caos. 207; 19 ANa. L. R. 12; 
{1923] 1 W. W. RR. 1.--CAN. 


4 bs 442) i. ~-—— --—-.] -A local 
ee ature can fix the number of grand 
jurors who shall compose the panel, but 
not the numbor of giand aoe necessary 
to fiud a good bill ef indictment.—R. v, 
Cox (1898), 31 N. S. Rt. 311.-—CAN. 


a (p. 442) 1. ——- Remuneration of 
judges.|—Having rogard to B. N. A 
Act, 1867, ss. 92 (14), 96-101, the 
matters doalt with in Judges Act, 
Rn. S. O. 1906, 8. 34 are within the 
exclusive authority of the provincial 
legislatures in so far as the judges of 
tho provinoial cts. are concermed.— 
Fe rh Act, (1928 ae L. R. 604; 
52 i L. R. 105.—-CA 


(p. 442) ii, —— dosctienn of 
soni abeoner with judiral pouxrae. j-- 
MchLi.an Goip Mines, Lrp. vr. A.-G., 
yess) 1 ~ L. R. 10; 54 O. L. R. 


ain Pe ae ili. RRL erie ton 0 rea 
cour nh amendmen 
altering the quorum of the Ct. of 








-}—Lord’s Day Act (R. S. Can., 1906, 
c. 153) made it a punishable offence to run 
or conduct Sunday excursions ‘‘ except as 
provided by any provincial Act or law now 
An Act passed by 
the legislature of Manitoba in 1923 to amend 
Act of that province, enacted 
that it should be lawful to run or conduct 
Sunday excursions to resorts within the 
Sunday excursions wero not un- 
lawful by the laws of England existing in 
1870, which were part of the law of Manitoba 


Manitoba statute of 1923 ‘being ievaly 


ENGLISH AND Emprre Diagst SUPPLEMENT. 


164. Add. Annotation :—Distd. Lord’s Day Alliance 
for Manitoba, [1925] 


the 


ermissive, & not dealing with a matter 
Brought within the criminal law, was com- 


225, P. C. 


Appoal, making it unnecessary for the 
judge ordinary to sit as & member of 
the ct. :—JTeld : intra mrea.—Kino v. 
Kina (1004), 37 N.S. R. 204.—CAN. 


a (p. 442) iv. ——— Power to restrict 
bringing of action.j—A local legislature 
can cnact that no civil action for 
damages shall be brought against any 
particular person or persons, including 
mombers of the 1 lature.-- -THOMAS 
©. HALIBURTON (1803), 26 N.S. R. 55.— 


are 
442) v. Paymento debt by 
inne ments.|—An Act authorising tho 
making of a judge’s order for such a 
pa. ment: ~— Held: intra rires.—GouLD 
tYAN (1894), 26 N.S. R. 461.—CAN. 


a p. 412) vi. Imprisonment of 
frau. ulent ea ge herria lo2 
Ir p. Friis (1878), 1 P. & B. 593; 
2 marta §27.— CAN. 

t (p. 443) i. TE hs Pewee ae .J}— 38 Vict. 
c. 88 °—irld : not ultra vires as being 
an interference with trade & commerce. 
(2 P. d¢ B.) 4.—CAN, 

t (p. 443) th. —— ——.J—Jonas v. 
era (1861),5 S.C. It. 356.—CAN. 

t (p. 448) iii. S. P. Jonas v. Mar- 
SITALL (1880), 20 N. B. RR. 61.—CAN 











a (p. 443) i, —~—- —— .J—FoRTIRE v 
mah (1895), 25 8. ©. R. 422. —CAN. 
(p. 443) fi. ——-— Company 


gaenenosited abroad.|)\—HALirax Crry 
v. JONES (1896), 28 N S. R. 452.—-CAN. 

m (p, 443) f Female 
ILmployment Act, R.S. S. 1920, o 185, 
is upponans only as a police rogula- 

tion not under the Legislature’s 
yower of making laws with respect to 
icences,—~ Yer CLUNt. Ciry oF oes 
{1925} 4 DD. L. Re. 10183; (1925) 3 
W. W., RR. 714.—CAN. 
nm (p. 443) i. ~-— Vancouver Island 
Settlers Rights Act, 1904—Intra vires } 
~—McGRFUOR ¢t. Es uiMaLr & Nawva- 
ImO Ry. Co., [1907] A. C. 462.—CAN, 

o (p. 448) t. —- ——.}-— 
CANADIAN PactFio Ry. Co. v OTTawa 
Fin INsuRaNcE Co. (1907), 39:8. C. R. 
ae —-CAN. 


(p. 448) fi. Works wholly 
per ee province.)-—R. v. MOoHR (1881), 
7QL. R. 183; 2 Cart. 257 ae 


co Sal goa i. Penal jer 

fraudulent conveyances. pa 13 Eliz. 
o. 5,8.3, is not inforcein Alberta. 13& 
14 Geo. vy, c. 5( Alta,), s. 46, declaring this 
stat. to have been in foros, could not 
have the effect of introducing a. 8. 
Tho Federal Parliament having madc 
the commission of fraudulent acts a 

crime, the subject-matter is orininel 


ee ee 











law & be Tekst er competence af the 
provine egislature. — CONNORS rf. 
aur, {1924 ies D.L. R. 59: 1 W. \. h. 
1050 20 Alta L. R. 205. —CAN. 


Pas han, ii. ———— Colicction of freight 


ae 
Gra et arene 
R. he GQ.) Sg GAN. 


dd ey ais} i.-——~ -——.}-A pro- 
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etent to the provincial legislature under 

ritish North America Act, 1867 (0. 38), 
gs. 02, heads 13, 16; 
Act was & provincial Act " now or 
in force’ within Lord’s Day Act of Canada ; 
it was unnecessary to consider whether the 
Act of 1923 could be justifiel as Dominion 
legislation by delegation or reference.— 
Lorp’s Day ALLIANCE OF CANADA v. A.-G. 
FoR MANITOBA, 
L. J.P. C. 84; 


&, that being so, the 


ereafter 


(1925] A. ©. 384; 94 
132 L. T. 678; 41 T. L. R. 


- - _ - en cee ed 


vincial Legislature has power to pro- 
hibit the carrying on of a particular 
business within the province as well as 
the power to prohibit certain persons 
fromcarrying I(t on within the province ; 
& it may authorise a municipal council 
to pass bye-laws imposing such pro- 
hibitions within the municipality.— 
Micay v. A.-G. FOR SASKATCHEWAN, 
[1928] 3 W. W. R. 523.—CAN. 

dd (p. 443) ii. .}——-Produce 
Asokcting AG Act, 1926-27, c. 54, amended 
1928, c. 39, is intra vircs with respect 
to sales made within the province 
whether delivery thereunder made 
therein or by shipping the goods 
beyond the province to purchasers 
residing outside it; even, semble, 
though the contract of sale was made 
outside the province.—R. v. CHUNG 
Cuuck, R. v. Wona Krr, RR. v. 
SALES SERVICES, Lrp., R. v. ASS8OCI- 
APrED era rey or BRrTisH wie a ace 
ae oe 9} 1 Nn. R. 

W. It. 304 ; 51 Can. Crim. Cas. deo : 








A B. a hR. 512,.— CAN. 
d (p. 444) i. ——- ——.J—-MURNE v. 
Morrison (1882), 1 B. O. R. pt. 2, 


120.—CAN. 


p (p. 444) 1. Power to limit que 
dichion of courte.] —~ No exercise b 
provinoeial a haiets oe the legislat. ve. 

owers given it Pr te B.N. A. Act can 
bo questioned or tertured with by the 
cts., no matter how arbitrary or unjust 
it inay be. Therefore, where a pro- 
vincial statute empowers a municipal 
council to grant, refuse, & revoke 
trade licences, in its discretion, a pro- 
vision therein that the council's act ons 
with respect thereto ‘shall not be 
open to question or review by any ct.’’ 
is not ultra te v. CITY OF 
Moosr Jaw & a -UG. FOR srr ieee 
CHEWAN, [1929] 3 D. L. RR. 89; 

W. W. R. 7253; 23 8S. L. R. daa; 
rerg., sub nom. "MICAS . A.-G. 
SASKATCHEWAN {1928) 3 W. Ww. Re 
412.—-CAN. 
Power to authorise 


523; 238. L. k. 
aa (p. 444) 1 

erection of booms.J—MOMILLAN  t. 

Sopiahdeop Boom Co. (1878), 17 

DP ~R.( P. & B.) 715; 2 Cart. 642.— 





(pe 444) i. urisdiction— 
Poe (1) ne.j-—The na babe fide to 
rovincial Govts. to legtal 


e constitution, aie & 
organisation of provincial cts. includes 
the power to define the jurisdiction of 
su = territorially as well as in other 

oe & also to define the juris- 
diction ‘ot Piles sudees who constitute 
such acts.— Cou 


CoURTS oF 
BRITISH COLUMBIA (802), 218. C. R 
446; 5 Cart. 490. 


1 (p. Pal (one to 
alter amend. |—Held : vised 
Statutes (3rd series), 0. 159, being ard 
of the criminal law of Canad 
legislature of Nova Sootia ened ae 
power to alter or pert any of ite 
@ | Provisions. we. Hair. LEOTRIO 

Tawar Co. (1898), 30 N 8. R. 499. 


168. Add. Annotations :—Apld. A.-G. for Manitoba 


v. A.-G. for Canada, [1929] A. C. 260. Refd. 
A.-G. for Ontario v. Reciprocal Insurers, 
vee) A. C. 328; Canon v. R., [1924] A. C. 


170a. ——- Legislation incidentally affecting.}— 


A.-G. FoR ONTARIO v. RECTPROCAL INSURERS, 
No. 108a, ante. 


176a. —-— Protection of denominational schools— 


Meaning of Protestant.}—The Quebec Legis- 
jature in 1903 passed an Act, 3 Edw. 7, c. 16, 
which provided that pene professing the 
Jewish religion should, for school purposes, 
be treated as Protestants & have the same 
rights & privileges ; that their children should 
have the same right of cducation as Pro- 
testant children; & that school taxes paid 
by them should go to the support of the 
Protestant schools. Under statutes of Lower 
Canada consolidated in 1861 by 24 Vict., 
c. 15, there were outside the cities of Quebec 
& Montreal (the rural area) common schools 
& dissentient schools, & within those cities 
Roman Catholic separate schools & Protestant 
separate schools. British North America 
Act, 1867, by s. 98, conferred on Provincial 
Legislatures exclusive power to make laws 
in relation to education, but, by proviso 1, 
preserved ‘* any right or privilege with respect 
to denominational schools which any class 
of persons had by law,’ & by proviso 2 
enacted that privileges conferred by law on 
separate Roman Catholic schools in Upper 
Canada should be extended to dissentient 
schools of Roman Catholics & Protestants in 
Quebec :—Held: (1) the word “ Protestant” 
in the statutes consolidated in 1861 could not 
be construed as ‘“ non-Catholic,” & so as 
including Jews; & the Protestant com- 
munity, though divided for certain purposes 
into denominations, was itself a denomination 
& capable of being regarded as ‘‘ a class of 
persons” within British North America Act, 
1867 (c. 3), 8. 93 (1); (2) baving regard to 
the provisions of the Act of 1861 as to man- 
agement & control, the dissentient schools in 
the rural areca, & the separate schools in the | 
two cities, had rights & privileges within 

sect. 93, proviso I, but that the common 
schools in the rural area had not, as although 
each school might i fact be controlled by 
persons of the faith of the majority, that was , 
not a right or privilege which ‘‘ a class of | 
persons had by law”; (3) the Act of 1861 ° 
impliedly reseived the right of attendance 

at. dissentient schools in the rural area to 











Im any CadC SECT. US, PFOVISO 4, OL LNG ACL 
of 1867 had that effect; (4) the provisions 
as to the management & control of separate 
schools in the two cities gave them a denomina- 
tional stamp which could not be effaced by 
the attendance of a certain number of children 
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of a divergent faith; (5) 8 Edw. 7, c. 16 
(Quebec), although otherwise intra vires, was 
ultra vircs so far as it would enable persons 
professing the Jewish religion to be appointed 
to the Protestant Board of School Comrs. in 
the cities of Quebec or Montreal or on any 
Protestant Board of Examiners, or take part 
with Protestants in the establishment of a 
dissentieont school outside those cities, & 
except so far as it would confer the right ot 
attendance at dissentient schools outisde 
those cities upon persons of religious faith 
different from that of the  dissentient 
minority ; (6) it would be possible to frame 
legislation for establishing separate schools 
for non-Christians without. infringing the 
rights of the two Christian communities, & 
that legislation so limited would be valid.-— 
Hirsch v. MONTREAL PROTESTANT SCHOOL 
Comrs., [1928] A. O. 200; 971. J. P.O. 40; 
138 Ju. 'T. 650; 44 T. LL. R. 2873; 72 Sol. Jo. 
187, P. C. 

Annotation :—Qenerally, Refd. Roman Catholic Separate 

School Trustocs v. R., (1928} A. C. 363. 

177a. —-— Separate schools—Roman Catholic 
separate schools-—Courses of study & grades 
of education In—Right to share In legislative 
grants.|—RomMAN CATHOLIO SEPARATE 
ScHoor TRUSTERS v. K., [1928] A. O. 8363; 
97 L. J. P. CG. 69; 1309 L. T. 403; 447. L. It. 


O1f, VP CO, 
177b. — - Act affecting Protestant or Roman 
Catholic minority—Appeal to Governor- 


General in Council.) —Bropny v. A.-G. oF 
MANITOBA, [1895] A. C. 202; 64 L. J. P.O. 
70; 722L. 7. 163; 11 T. Lb. R. 198; 11 OR. 
385, P. C. 

Annotations :—Consd. Hirsch v. Protestant School Comrs, of 
Montreal, [1928] A. GC. 200; Roman Catho Ho Scoparate 
School Trustees v. R., 11928) A.C. 363 Refd. Hdwards v. 
A.-Q. for Canada (1929), 46 Tol. KH 4. 

177c. — —.}- ROMAN CATHOLIC 

SEPARATE Scuoo.t Trustees v. W., |1028] 
A. G, 863; 071. 5. P. C. 69; 189 L. T. 403 ; 
44 TL. R. 611, B.C. 


177d. Building & public health—Application to 
denominational schools.}]-—— Gritash North 
Aroerica Act, 1867 (c. 3) 5. 98, does not pre- 
vent the provisions of Municipal Act of 
Ontario with reference to building, & other 
matters relating to the health & convenicnce 
of the population, from applying to denomina- 
tional schools.—TORONTO CORPN. v. ROMAN 
CATHOLIC SEPARATE SCHOOLS TRUSTEES, 
[1926 A.C. 81; 95L. 5. P.0.12; 1385 L. T. 
779; 41 T. L. R. 65k, P. C. 





A 


178a. Property & civil rights—-Ultimate Helr Act, 
R.S. A., 1922 (c. 144) —Ultra vires.|- A.-G. 
FoR ALBERTA v. A.-G. FOR CANADA, No. 98u, 
ante, 


Powers of medical 





Profession Act, 


m (p. 445) 1. ——~ What are—Not 671; 51 Can. Crim. Cas. 209.—CAN. 
Act to Sraud against cheese a (p. 445) 1. 
factories.}—R. v. WaAsON (1890), 17 counctl.}] — Med 
A. R. 221; 4 Cart. 578.—CAN. R. S. S., 1920 (c. 185), 8. 40, fe not. 


m (p. 445) it. Not Act 
reals on prosecutions to 


Hes & punish oe cates 
uncial Acis.}—R. v. Wagon 








aa Gros 
(2880), 17 A. R. 221; 4 Cart. 578.— 


. 44 
by local te 


b 





5) iii, 

ure— Already an offence 
Criminal Code—Ulira vires.}---R. v. 
ALLANT (P. E. I.), [1929] 1 D. L. R. 


Creation of affence 


ultra vires on the ground that it 
infringes on the powers of the Governor- 
General under B. N. A. Act, 1867, 
gs. 96.—Hcnr v. CoLLeur ol PHY- 
SIOIANS & SURGKONS OF SASKATCHE- 
wan, (1985) 4 D. L. KR. 834; [1925] 
3 WwW. W. ng. 758.— CAN. 

enactment 


storing the law slate to 
champerty, by authorising solrs. within 
the province to contract with clients 
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for payment for professional services 
y way of a share of the procecds of 
actions In lieu of the usual costs, js 
an invasion of the lcgirlative domain 
of the Dominion Parliament relative 
to ovinminal law.--TAYLOR v. MACKIN- 
1osH, [1924} 3 DD. L. RR. 926; 3 
W. W. BR. 97; 34 B.C. R. 66.—CAN, 
178a1. Property & civilrighie—Closing 
disorderly house.}—10 Goo. V., o. &! 
(Q), authorising a judge to adi 
the closing of @ disorderly bouw, © 
intra vires tho provincial legislutuir, u- 
it deals with matter of propcrty & 
clvil rights by providing for the puy 


Cases 179a—181a. 
179a. Trade disputes.}—Industrial Disputes In- 


pression of a 
criminal law by aiming at the punish- 
ment. of a crime.— BEDARD v. DAWBON 


412.—-CAN. - 

178a ii. 
sale of shares.|}—A provincial statute 
which aims at proventing by injunction 
auch trading in securities, or attempts 
to trade therein 
fraud, or fraudulent practices as de- 


vestigation Act, 1907, of Canada, provided 
that upon a dispute occurring between em- 
ployers & employces in any of a large 
number of important industries in Canada 
the Minister for Labour for the Dominion 
might appoint a board of investigation & 
conciliation. The board was to make in- 
vestigations, with power to summon wit- 
nesses & inspect documents & premises, & 
was to try to bring about a settlement; if 
no settlement resulted, they were to make a 
report with recommendations as to fair 
terms, but the report was not to be binding 
upon the parties. After areference to a board, 
a lock-out or strike was to be unlawful & 
subject to penalties :—Held: the Act was 
not within the competence of the Parliament 
of Canada under British North America Act, 
1867 (c. 8); it clearly was in relation to 
property & civil rights in the provinces, a 
subject reserved to the provincial legislatures 
by sect. 92 (13), & was not within any of the 
overriding powers of the Dominion Legis- 





nuisance & not with 


735:2 W.W. R, 
105.—CAN. 


sn. 


G. FOR QUEBKO, [1923] 4 D. L. R, 
{1923] 8. C. ht. 681; 3W. W. QR. 








Prevention of fraudulent 


301.—CAN. 


£0 weenie 
as are founded on 


206.— CAN. 


to the Dominion Parliament.—HILL v. 
Hinz, [1928] 4 D. L 
3 W. W. R. 673; affd., 1929) 2D. L. RR. 
41; 24 Alta. L. KR. 


R. 1615 


——.}~—Royal BANK OF 
CANADA ¥. DIAMOND, [1929] 3 D. L. BR. 
390; 2 W. W. R. 267; 38 Man. 


Consen p 
MAR UARDT v. Gor, [1929] 1 D. L. R. 


ENGLISH AND Empire Digest SUPPLEMENT. 


lature specifically set out in sect. 91; the 
Act could not be justified under the general 
power in sect. 91 to make laws “ for the 
peace, order, & good government of Canada,’’ 
as it was not established that there existed 
in the matter any emergency which put the 
national life of Canada in anticipated peril.— 
TORONTO ELECTRIC Comnrs. v. SNIDER, [1925] 
A. C. 806; 94 L. J. P. C. 116; 182 L. T. 
7388; 41 T. L. R. 238; 69 Sol. Jo. 326, P. C. 


181a. Appointment of judges.]—Judicature Act, 


1924, of Ontario, s. 2 (2—8), & 8. 4 (1) & (2), 
are ultra vires the legislature of the province, 
since their effect is to authorise the Lieu- 
tenant-Governor of the province to assign, 
that is to say to appoint, certain judges of 
the High Ct. Div. of the Supreme Ct. to be 
judges of the Appellate Div. of that ct., & also 
to designate, that is to say to appoint, certain 
judges to hold the offices of Chief Justice 
of Ontario & Chief Justice of the High Ct. 
Div., & consequently the provisions are 
inconsistent with British North America 


with dutics of customs only, & does not 
infringe the second paragraph of 
sect. 55 of tho Constitution. The tax 
impored by sect. 8 is imposed by the 
Commonwealth Parliament, & is not 
an infringement of rect. 90 of the 
Constitution.—Novrr BrRoTukRS & Co., 
LTb. ». BARKLEY (1925), 36 C. L. lt. 
20; 31 Argus L. R. 256.—AUS. 

oO (p. 447) ii. j}—Ueld: neither 
Income Tax Assessment Act, 1922- 
1024, nor Income Tax Assessment 


[1928] 


L. It. 





arents. |— 


fined by tho Act, is intra vires, even in 
80 far as it applies to the selling of, or 
tho attempting to soll, shares in a 
Dominion co. Such a statute does not 
jinpair in a substantial degree the 
essential capacitios of a» Dominion co., 
nor does it) invado the Dominion'r 
Jurisdiction over criminal law, but 
deals with a matter within provincial 
jurisdiction under the headings ‘ pro- 
porty & civil rights in the province” 
& ‘ matters of merely Jocal or private 
nature in the province.’’—A.-G. FOR 


MANITOBA v. LOSKNBAUM (Man.), 
eae 1D. lL. R. 1883 71929) 1 
Ww. . R. 118.—CAN. 

sb. Labour in andustrial  under- 


takeigs.}—Tho matter of labour in 
industrial undertakings in Canada is 
primarily within tho competence of 
provincial legislatures, but Parhament 
can legislate as to labour in territories 
not yet organired into, or forming 
part of, a province, % as to labour of 
servants of tho Dominion, if these are 
within the scope of the draft con- 
vontion adopted by tho Iuternationa! 
Labour Conference of the League of 
Nations {fn 1919.—te TREATY OF 
VERSAILLES, J?e Hours oF LABOUR, 
(1925) 8 DL. Re 1214s (1985) S. GR. 
505.---CAN., 

ak. AMfarriage.j—Martiiage Act, R.8.0., 
1914 (c. 145), s8. 15 & 36, as amended 
by Marnage Law Alnendinent Act, 1919 
(c. 35), an. 2 & 4, are within the powers 
of tho provincial lezidlature.—STRWART 
v, STEWART, (1924) 1D. L. R ols 56 
O. 1. R. 567.—CAN. 


sl. -]—Marriage Act, R. 8. 0., 
1914 (c, 148), & ite amendments, are 
intra vires the provincial legislature, 
1n 80 far as thoy provide for dissolution 
or nullity of a marriage.—Doyie 1. 
Drapy, [1925] 3 D. L. R. 317; 57 
Q), Le Rh. 41.-—-CAN. 

sm. Affecting status of husband 
d& wife.J—A provincial statute which 
purports to givo a marricd woman the 
right to sue her husband in tort iy 
ultra vires on the ground that it alters 
the common law status of husband & 
wite, a subjoct which under the term 

marriags ” is assigned oxolusively 








sp. Wide Tire Act, 1889 (c. 22)— 
Intra vires.}—R. v. HowE, MONRIL ¥. 
Howr (1890), 2 B. OC. KR. 36.—CAN. 


sq. Habeas corpus.)\—Theo provincia! 
statute known as “ An Act Kospecting 
Hlabeas Corpus,”? TR. 8 P. Q. 1925, 
c. 167, is intra vires, & has gencral 
application to all judgments, irre- 
spective of the causo of detention.— 
ia p. Yona, Ex p. You, Ez p. Cuai- 
roux, (1029) 1 D. L. . 223; 50 Can. 
Crim. Cas. 213; sub nom. MOQUIN v. 
Fona, Q. R. 44 K. B. 476.—CAN. 


sr. Water power—Powers relating to.) 
Re WATERS & WATER POWERS RKREFER- 
ENCK, (1929) 2 D. L. KR. 481; S.C. R. 


200.—CAN. 
PART II. SECT. 3, SUB-SECT. 4.-— 


- (6). 

si, -—— — J—Held: 37 
Vict. c. 32, was ultra vires.—SEVERN 
v. R. (1878), 2 8. C. R. 703; 1 Cart. 
414.— CAN. 


a i, —— Liquor Act, 1902, 8. 2.)— 
Weld: although unusual, it was well 
within the powors of the jogislature.— 
R. v. Watsn (1903), 23 C. L. T. 186; 
6 0. L. R. 527; 2 O. W. R. 222; 3 
O. WwW. R. 31 w—CAN. 

bi. Right to appeal to Supreme 
Court of Canada-—Kestrictions on— 
Ultra _vircs.}—CLARKSON v. RYAN 


di. -—— Betting Information <Act, 
1923 (c. 5}-—Ulira vires.}—RH. v. LIcnt- 
MAN (1923), 42 Can. Crim. Cas. 1; 
54 O. lL. R. 602.—CAN. 


li. ——- Succession Duties Act, 1914 
(c. 10)—-Valid.}—BARTHE v. SHARPLES 
(1918), Q. R. 55 8. Cc. 301.—CAN. 


PART II. SECT. oe "idaaiicaia 4.— 
e a se 

o (p. 447) i, ——-.}-—Customs Tariff 
(Industries Prosorvution) Act, 1921- 
1922, deals only with the imposition of 
taxation, & does not infringe tho firet 
paragraph of sect. 55 of tho Constitu- 
thon. Customs Tariff (Industries Pre- 
servation) Act, 1921-1922, s. 8, deals 
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Act, 1922-1925, nor either of Income 
Tax Acts which incorporated those 
Assessment Acts, wus obnoxious to 
any of the provisions of acct. 55 of tho 
Constitution.—FrprraL TAXATION 
CoMR. v. MUNRO, BRITISH IMPERIAL 
O1L Co., LTD. v. FEDERAL TAXATION 
Comm. (1926), 38 C. L. R. 153.—AUS. 

oO (p. 447) fil, —— .J—Teld: War- 
time Profits Tax Assessment Act, 
1917-1918, 5. 14 (5), was not obnoxious 
to sect. 55 of the Cunstitution.— 
FRDERAL TAXATION ComMR. v. HIps- 
aoa Lrn. (1926), 38 C. lL. Ik. 219.— 


e (p. 447) i. Commonwealth 
Shipping Act, 1923--Valudity.)—-Com- 
MONWEALTH & A.-G. FOR COMMON- 
WEALTH v. AUSTRALIAN COMMON- 
WEALTH SHIPPING HOARD (1927), 39 
Sus R.1; (1927) Argus L. Rh. 61.— 





h (p. 447) l. -——.]}—Judiciary Act, 
1903-1920, s. 39 (2) (a) [as interpreted 
in No. 605 i, post}, is a valid exercise of 
the power conferred by vect. 77 (Lid. 
of the Constitution.—LIMEenicK &.8. 
Co. v. COMMONWEALTH OF AUSTRALIA 
Se a Tae ‘ ne 3. a 35 

kd. KR, 5 reus L. R. 153.— 
AUS. 


h (p. 447) ib. S. P. Thi CommMon- 
WEALTH v. KREGLINGER & FEKNAU, 
LTb. & BARDSLEY (1926), 37 C. L. R. 
393; (1926) V. I. R. 3313; [1926] 
Argus L. R. 161.—AUS. 


o (p. 448) i. Election for Senate.} 
—Held : Commonwealth Electoral Act, 
1918-1925, 8. 1284 (13), was a valid 
exercise of tho power conferred by 
sect. 9 of the Constitution upon tho 
Commonwealth Parliament to make 
laws ‘ prescribing the method of 
choosing senators.”’—JUDD v. MCE EON 
(1926), 38 C. L. R. 380.—AUS. 


at. Removal of proccedings to High 
Caourt.}~Judiciary Act, 1903-1920, 
s. 40, is a valid exercise of the powers 
conferred by sects. 76 & 77 of the 
Constitution.— Re YaTrs, Ez p. WALSH, 
Re Yates, Ez p. JOHNSON (1925), 37 
ren R. 36; (1926) Argus L. R. 46.— 





Act, 1867 (c. 3), s. 96, under which the 
powers of appointment referred to are given 
to the Governor-General of Canada. 
4 (3), however, which provided that upon a 
vacancy occurring among the judges of the 
Appellate Div. or of the High Ct. Div. before 
the provisions of the Act came fully into 
force, the Divs. were to consist of the remain- 
ing judges, was not open to objection.—A.-G. 

- FOR CANADA, [1925] 
A. C. 750; 94 L. J. P. C. 182; 183 L. T. 


FOR ONTARIO v. A.- 
434, P. C. 


184a, ——— Power to compel British company to 
deduct income tax from dividends on shares 
situate in England.]—Pltfs., a British co., 
held shares in deft. co., which was a British 
co., but which had its head office & board of 
directors in Australia, though it had a London 








sv. ——.}—Judiciar Act, 1903~ 
1920, s. 40a, is a valid exercise of the 
power conferred by sects. 77 (ii) & 51 
(xxxix) of the Constitution.—Pmriz 
v. MCFARLANE (1925), 36 GC. L. R. 170. 


—e, 
'e 


sw. Trading by Commonwealth— 
Through agents— War I'recautions 
(Wool) Regulations.}—During the war 
& after the making of tho abovo regu- 
lations, the Executive Govt. of the 
Commonwealth ontered into agree- 
ments with a oo., engaged In the manu- 
facturo & sule of wool tops. Each of 
these agreements was eithor an ngree- 
ment to give consent to a sale of wool 
tops by tho co. in return for a share 
of the protita, called by the partics a 
*‘licence fee,” or an agreement that the 
business of manufacturing wool tops 
should be oarricd on by the co. as agent 
in consideration of an annual siun from 
the Commonweulth, or wu combination 
of both these agreements:- Zleld: 
apart from any authority conferred by 
an Act of Parliament of the Common- 
wealth or by regulations thereunder, 
tho Ixecutivo Govt. had no power to 
make or ratify any of the agreemonts. 
~—-COMMONWEALTIY & CENITRAL WoOoL 
COMMITPNE vt. COLONIAL COMBINQ, 
SPINNING & WEAVING Co., LTb. (1922), 
31 Cc. L. Rh. 421.— AUS. 


sy. Poucr to confcr judicial powers.) 
—Tho powers which Income Tax 
Assessincent Act, 1922-1923, by ss. 44, 
50 & 61, purports to confer upon a 
Board of Appeal created undcr the 
Act are part of tho judicial power of 
the Commonwealth, which under sect. 
71 of the Constitution can only be 
vested in the High Ct. or a federal ct., 
& a Board of Appcal not being such a 
ct., the conferring of those powers is 
ultra vires the Communwealth Parlia- 
ment.~-BritTian IMPERIAL OIL Cuo., 
LTpv. v. FEDERAL ComR. OF TAXATION 
(1925), 35 C. L. R. 422; 31 Argus L. R. 
129.— AUS. 


ez. Power to give apptllate jurisdic- 
tion to High Court—Appeal from non- 
federal court.}-——-The mmonwealth 
Parhament may confer upon the High 
Ct. jurisdiction to entertain an appeal 
from a ct. cstablished A the Parlla- 
ment in a termtory, notwithstanding 
that the ct. so established is not 4 
federal ct. within sect. 71 of the Con- 
stitution: & jurisdiction to cnutertain 
an appeal froin the Supreme Ct. of the 
Northern Territory is Jawfully con- 
ferred upon the High Ct. by Suprore 
Ct. Ordinance, 1911-1922, 8. 21, & 
Northern ‘Territory (Administration) 
Act, 1910, 8. 13.—PORTER v. R., Ex p. 
CEUV Man YER (1926), 37 C. L. RR. 433. 
—AUS. 

sa. Discoriry— .igainst Statc.}— Judi- 
ery Act, 1903-1920, s. G4, in s0 far ag 
it gives pitf., resideut of ono State, in 
an action ugainst another State, the 
right to obtain discovery of documents 
from, & to administer interrogatorics 


ee 
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& 
Sect. 


on pitf. co. 


to, defts., is within tho legislative 
power of the Cummonwealth Parlla- 
ment.—GRIFFIN v. SOUTH AUSTRALIA 
(STATIC) (1924), 35 C. L. R. 200; 31 
Argus L. Nr. 81. ~--AUS. 
sb. Immigrution.}—Immigration Act, 
1901-1925, s. SAA, isn o valid exercise of 
the power conferred by sect. 51 (xxvii) | 
of the Constitution.—Re Yarns, Ker p. | 
Watsn, Re Yates, he p. JOHNSON 
(1925), 37 Oc. lL. RR. 363) [1926] Argus 
L. R. 46.—AUS., 
-———.]—Immigration Act, 1901- 
8. 5 (3) ($a) (38): Weld: valid. 
—WILLIAMSON v. AIL ON (1927), 39 
rf T.. R. 953 [1927] Argus L. R13. 


sc. 
1925, 


sd. Power to grant financial aid to 
States.j—Ifeld: Federal Aid loads 
Acts, 1926, was a valid exorcise of the 
power conferred upon the Cominon- 
wealth Parliament by sect. 96 of the 
Constitution, to grant financial assist - 
ance to any State on such terms & 
conditions as the Parlament might 
think fit.-STaTE or VICTORIA 1”. 
COMMONWEALTH (1926), 38 C. L. 2. 
399. —AUS. 


se. HKankruptcy Slate Acts — not 
Commonwealth Act Or as to pending 
proceedings.} -Jte PARSONS caren 24 
S. R. N.S. W. W.N. 
158.—-AUS. 

ef. Interference with Aiba of inter- 
State trade.) - 'The validity of a Federal 
Act or regulations made thereunder 
cannot be attacked on the ground of 
interference with freedom of inter- 
State trade & commerce; 8B, 92 of the 
protects inter-State trade 

terference, but does not 
affect the le tive power of tho 
Commonwealth The Dried = Fruits 
Act, 1928, does not give preforence to 
one State over another State, but the 
regulations made tbhercunder do & aru 
therefore invalid as being obnotious 
to s. 99 of the Constitution.- JaMis 
v. TRE COMMONWEALTH OF AUSTRALIA 
(1929), 41 C. L. HR. 442; 
322.—AUS. 


PART Il. SECT. ak SUB-SECT. 4.— 


45 N.S. W. 


57953 


Constitution 
against State 


LA. L. J 





¥ i. Power to impose customs d& 
ercise duties.J—Held ; Taxation (Motor 
Spirit Vendors) Act, 1925 (S. A.), was 
invalid.— CoMMONWEALTH & COMMON- 
WEALTH OIL JVEFINERIES, 
STATE OF SovuTH AUSTRALIA, 
(1926), 38 C. I. R. 408, [1927] 
L. h. 40.—AUS. 


LTD. vw. 
Lrp. 
Argus 


ri. — - —-.) Meld: Yinanee 
(Newspapers Taxation) Act, 1926 
. 8 Finauce (Taxation 


3 .) 
Managemont) Act, 1926 (N. 4. W.), 
a3. 2, 3, 6, 6 & 7, were invalid, TFare- 
Vax (JoHN) & Son, Lrp. & SwiTA’s 
NEWSPAPERS, LTD. v. NEW SOUTH 
WALES STaTE (1927), 39 C. L. lt. 139 
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affected as to matters not dealt with in | 
| 
| 
| 
| 


*t 40 


committee for registering transfers of shares 
issuing cortificates. 
declared a dividend, the Australian income 
tax authorities, 
Income Tax Acts, required deft. co. to deduct 
the Australian income tax from the dividend 
due to pitf. 
amount so deducted :—Held: 
created by the declaration of a dividend was 
situate in England, & the Commonwealth 
legislature had no power to impose taxation 


Deft. co. having 


acting under Australian 


co. In an action claiming tho 


the debt 


in respect of such debt, & the 


action succecded.-—LONvoN & SoutTu AMERI- 
CAN INVESTMENT ‘Trust, Lrp. v. Brivrisn To- 
BACCO Co. (AUSTRALIA), Lrp., [1027] 1 Ch. 107; 
08 L. J. Ch. 58; 70 Sol. Jo. 10243; aub nom. 
Pass v. BRITISH Tonacco Co. (AUSTRALIA), 
Lyrp, (1926), 42 T. L. R. 771. ; 


t i. -~ —.) -James v. Tis Spratt or 
sea et AUSTRALIA (1927), 40 C. La. Lt. 4, 


t i. — Prohibition of importaltiyin 
of stock Validity of Stock Act, 1901 
De Gls a Nano Net) 

; . L. RR. 209; 2 rgus 
L. Rn. 21.—AUS. . 

t ili. —— Validity of Farm Produce 
algents Act, 1926 (N. S.bV.).J—~iHeld ¢ 
the provisions of Farm Produce Agents 
Act, 1926 (N. S. W.), were not ob- 
nosious to the provisions of seet. 98 
of the Constitutlon- RotauL~ey ev. 
THe Stare or New Sour Wane, 
Kr p BEAVIS (1928), 42 OC. L. Re 162; 
1929 A. li i. 1.— US, 

ae. Validity of Secret Conimianons 
Prohibition Act, 1919, 8. 3.) Meld: 
the provisions of the Secret Com- 
uuissions Prohibition Act, gio 
(N. S. W.), 8. 3, were not Invalid. 
Kk. ov. Gates, We p. MAING (192), 4h 
C.L. KR. 6193; 2A. LJ. 330. - AUS. 

sh. Power to alter Wederal award \—~— 
When an award has been made by tho 
Commonwealth Ct. of Coneliation & 
Arbn. pilus to Commonwealth 
Copeillation & Arbn. Act, Lo0O1 £921, 
the Parlament of a State cannot alter 
the terms of the awurd, or conter or 
aoe on the eho to if rights or 
obligations which are inconsistent with 
auch termns.— CLY DM MNGINERHING Co , 
Lip. v, COWBURN, Merrins, Lrp. & 
Liver Brorukaes, Erp. o Plokarp 
(1928), 37 C. L. R. 4665 (1926) Argus 
L. HK. 214.—AUS., 


PART II. SECT. 3, SUB-SECT. 4. C. 

83. Samoa Act, 1021 -- Vald.)-- 
TAGALON oD. TANBPROTOR OF] POLICE, 
FuataGa v. INarkorok Ow PoLicH, 
{1927] N. “. Iu. R. BLE . ~N. zZ. 


PART II. SECT. 3, SUB-SECT. 4. D. 
hi. - —- -— - Jdiatribution of drut- 
demals.\--Tho tax finposcd upon 
nancial cor. by Transvanl Provinctal 
Ordinance 8 of 19238, 8. 3, of one 
philling for cach pound of dividend 
distributed after a certain dato, isa 
dircet tax wilra vires the Provincial 
Counc under South Afiien Act, 
a. 85 (1).—JOHANNESBULG CONHKOLI- 
DATED INVESTMENT (€0., LI. ». 
TRANBVAAL PROVINCIAL ADMINIMLItA 
ION, {1V25) App. 1). 477.—8. AF. 
hti,  — -—— Seeccapt of promidume.) 
—fThe tax fimposed by Tax Ordinance 
of 1923 (Transvaal) upon inburauce 
cos., on premuups received, 1s a direct 
tax intra vires the Provincial Council 
uuder South Afiwa Act, 6. 495 (1).— 
INLAND Bavisen Comk. @ KOYAL 
IEexcHanar ASYURANCHL Co,, [1925] App. 
D, 223.— 8. AF. 
h ii. - CUotrol of trading licenccs | 
-Hicld;:)~ Transvaal Provincial Oui 
nance 32 of 1926 was ultra vires the 
Proviaclal Councll.— R&LoOOMAL . Hi 
CKIVER OF REVENUL, [1927] App J) 


1.—-8. t) 


Cases 199—206. 


199. Add. Annotation:—Refd. Bhagchand Dag- 
of State for India 


in Oouncil (1927), 43 T. L. R. 617. 
200a. Appointment — What een ay A.-G. 
FOR ONTARYO v. A.-G. FOR CANADA, 


dusa Gujrathi v. Secretary 


ante. 


200b. ——— Rights of existing Judge—On constitu- 
tion of new court.}—Judicature Act, 1919, of 
Alberta, s. 6, requires for its working the 
appointment of two Chief Justices, one of the 
Appellate Div., & the other of the Trial Div., 
of the Supreme Ct., & the fact that before 
the passing of the Act the Chief Justice was 
Chief Justice of the Supreme Ct. did not | 
necessarily entitle him to be, or to be 
appointed, Chief Justice of the Appellate 
Div., & his non-appointment to that office 
did not constitute an infringement of any 
legal right to which he was entitled.—Scorr 
v. A.-G. FOR CANADA (1923), 40 T. L. R. 6, 


o. 181a, 


ENGLISH AND Empire Dicest SUPPLEMENT. 


205a. Right to hold office for life—-Members of 
Board of Review under Australian Income 
Tax Assessment Acts, 1922-—25—Common- 
wealth of Australia Constitution Act, 1900, 
ss. 71, 72.}+—The Board of Review, which 


under sect. 41 (1) of the Australian Income 


Tax Assessment Acts, 
stituted to review the decisions of the Com- 
missioner of Taxation, is not a ct. exercising 
the judicial power of the Commonwealth 
within the meaning of sect. 71 of Australian 
Constitution enacted by the Commonwealth 
of Australia Constitution Act, 1900, but 
is merely an administrative tribunal, & 
therefore the provision of sect. 72 of the 
Constitution that Justices of Courts created 
by the Australian Parliament are to hold 
office for life, unless they are removed for 
misbehaviour or incapacity, has no appli- 
cation to that Board. — SHELL 
AUSTRALIA, 
TAXATION (1930), 47 T. L. BR. 115, P. C. 


1922-25, is con- 


Co. OF 


Lp. FEDERAL COMR. OF 


Vv. 


No. 189,207; Re Carbonit Akt., [1924] 2 208. Add. Annotation:—Refd. Palmer v. Crone, 








P.O, 
201. Add. Annotation :—Mentd. Re Letters Patent 
Ch. 58. 
ki. Proclamation of local areas.) 





—Natal Provincial Ordinance 7 of 
1928, which confers on the Administra- 
tor power to proclaim local areas & 
rovides for the clection of committoes 
o function therein, such committees 
being established with the sole object 
of carrving out Public Health Act 36 
of 1919, & not of creating any form of 
local self-gov ernment, is ultra vires the 
Provisional Council under South Afric 
Act, a. 85 (6).—IsIPINGO HBALTI Com- 
MITTEF v. JADWAT, [1926] App. D. 113. 


k ii, —— acl wt ie Tranchise,j— 
vires.— ABRADAM v0. DURBAN CORPN. 
(1928), 47 N. L. R. 356.—8. AF. 


k ili. Enrolment of burgesses.) —- 
Held; Natal Ordinance 19 of 1924, 
8. 13 (1), was inira vires the Provincial 
Connell.—- ABRAHAM . DURBAN CORPN., 
f1927] App. D. 444.—S., AF. 

k iv. —— Qualification of attorneys.) 
—Tho proviso to RK. 8. O., Ord. 32, 
r. 47, as originally framed in 1909 
provided that sped person admitted as 
an attorney by rtuo of qualifications 
acquired by him elsewhere than in 
South Africa should not be entitled to 
practiso as an advocate until he had 
sorved under articles in Natal for at 
least 18 months. In 19238 the words 
** Province of Natal,’’ woro substituted 
for * South Africa”? by a rule framed 
by Judgo-President & Judges of Natal 
Provincial Division: — Z/eld; the 
imonding rule was not ultra vires as 
being repugnant to sect. 115 of South 
Africa Act.— INcoRroRATED Law 
SOCLETY OF NATAL t. VaN AARDT, 
[1930] N. L. R. 69. - 8. AF. 

sk. Rhodesta— Taxalton of non-rest- 

is carrying on business within 
territory.)}—Under the power conferred 
upon the legislature of Southern 
Rhodesia by the Order in Council of 
1898, s. 35, it is andra vircs for that 
legislature to levy a tax upon income 
accruing to a non-resident from a 
rource not within the territory, where 
such non-resident carries on business 
within the territory.—RHoprsia Rys. 
vt. CoMR. OF Taxes, [1925] App. D. 
438.-—S8., AF. 

sl. Transkeian | Territories — Im- 
migration of Asiatics.}—Held: Pro- 
claination 2864 of 1904 was ulira vires.— 
Ng vr BanMania, [1927] App. D. 637.— 





PART a SECT. 3, SUB-SECT. 4.—E. 

am. Crown granta.}—— Crown Granta 
Act, XV. of 1895, Vaio enacts that 
grants by the Crown of estates unknown 


oe ——— 


to the law are not invalid, is not ultra 
vires the Indian leglalature.—Srcrr- 
TARY OF STATR FOR INDIA v. RAJA 
PAaRTHASARATHY APPA Rao (1926), 
I. L. It. 49 Mad. 349.—IND. 

sp. Tazation.}—Held : Income Tax 
Act, 5s. 67, was not ultra vires.—DR. 
R. WN. SINGHA v, SEORETARY OF STATE 
For INDIA IN CouNcIL (1927), I. L. R. 
5 Ran. 825.—IND. 

sq. Acts of local Legislutures—hrtent 
of operntion.|—~—The United Provinces 
Ct. of Wards, like the Acts of gic J 
other local Leginevures dealing wit. 
the local Ct. of Wards, has no effect 
beyond the jurisdiction of its own 

egislature. Civil Procedure Code 
(Act V. of 1908) gives a local Act 
local validity & special procedure 
validity in its own sphere. No local 
Legislature can prescribe proceduro for 
any ct. beyond ite territorial juris- 
diction, & any Act passed by 4 local 
Legislature for ita own cts. cannot be 
enforced beyond those territories.— 
CuimaTroo LaL MISSER v. NARAINDAS 
BAlINATH PRASAD (1928), I. L. KR. 
56 Calc. 704—IND. 


PART II, SECT. 4, SUB-SECT. 1.--—A. 

ol, —-—— Whether presumed—Com- 
missioner with judicial powers.}—T0O 
appoint a comr. under Mining Act 
(Ont.), 8. 123, & then invest him with 
powers exercisable by a suporior ct., 
as that term is to be understood in 
B.N.A. Act, is to enable the provincial 
authority in effect to appoint a judge 
of a superior ct., which is beyond ite 
power | & it could not be preswmed 

at the Governor-General had given 
we Brovineis: eppaniee, ry patent 

esignating him a ju of a superior 
ct.—Re MCLEAN GOLD MINES, LTD. v. 
A.-G.,, {1923] 1 D. L. R. 10 > 54 0. L. R. 


at. Remuneration — Restrictions on.) 
—Ildd: Judges Act, R. 8. C. 1906, 
ae, 34, has no application to the re- 
muneration of a judge whose appoint- 
rmoont to perform tho duty or service 
was made before the enactment of that 
soct.— Re JoDGEs Act, (1923) 2 D. L. R. 
604 ° 52 OQ. L. R. 105.—CAN. 


PART II. SECT. 4, SUB-SECT. 2.—A. 


sw. Canada— District court. }— Except 
as to matters for which particular 
statutory directions provide other- 
wise, a district ct. has jurisdiction 
over persons & property throughout 
the province & may entertain an action 
irrespective of where within the pro- 

oe the cause of action arose, the 
property is situated, or defta. reside.— 
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[1927] 1 K. B. 804. 


| 
| 


| 








POLAR AERATED WATER WORKS Uv. 
WINNIKOFF, [1921] 3 W. W. Tt. 370; 
62 D. L. R. 403 > 17 Alta. L. R. 150.— 


CAN. 

sx, — — -—~-.]}/—When a district 
ct. action is not commenced in the ct. 
of that district in which deft. or one 
of defts., dwells or carries on business, 
the ct. has now no jumsdiction unless 
the action is one with respect to which 
the District Courts Act or some par- 
ticular statuto direction provides 
otherwise, or unless deft. by his con- 
duct has subinitted to the jurisdiction. 
—KuLYK v. Kxivin, [1929] 4 D. L. H. 
159; 2W. W.R. 331; 24 Alta. L. R. 
200.—CAN. 

sz. Prince Edward Island.|}—~The ct. 
of last resort in Prince Kdward Island 
is the Supreme Ct. in that province.— 
KFL.LY v. SULLIVAN (1876), 1S. C. R. 


J CA ° 


sl Northern Ireland — Power to 
make order against ‘ ne ghbouring 
counties ’—Limited to counties’ in 
Northern Ireland.)—Under Grand Jury 
(Ireland) Act, 1836, 8. 140, tho 
expression ‘‘ neighbouring counties ’’ 
must be taken to mean “‘ ncighbounng 
counties ’? in Northern Ireland. The 
jurisdictions respectively set up by 
Govt. of Ireland Act, 1920, are mutually 
adupendent & exclusive of cach other 
within the respective arcas.— PLUMB & 
Our v. FERMANAGH COUNTY COUNCIL, 
(1923] 21. R. 54.—IR. 
em. Ligh Cuurt of Asustralia—Pro- 
ceedings wmovolving the interpretation d- 
application of Commonucalth of Aus- 
tralia Constitution Act, s. 92.)—Theo 
queen of the validity of determina- 
tions made pursuant to the Dried 
Frnits Acts axing the quantity of dried 
ta which nught be marketed within 
the Commonwealth raises an issue 
directly involving the interpretation 
& application of s. 92 of the Constitu- 
tion, & the question of the validity 
of acquisitions of dried fruits pursuant 
those Acts, also, raiscs an issue 
directly involving the interpretation of 
the Coustitution, & an action raising 
thoxe questions is, therefore, within the 
original jurisdiction of the High Ct. 
conferred by Judiciary Act, 1903-1926, 
s. 30.—JaMeEs v. THE STaTE OF SOUTH 
AUSTRALIA (1927), 40 O. L. R. 1 
AUS. 
sn. -—~ To make order refused by 
court of co-ordinate juriadiction.}— 
JONES vt. JONES (1938), 40 cK L. R. 
315; {19581 V. L. R. 112; (1928) 
. R. 45.—AUS. 


Argus 
80. —— Proceedings between residents 
of different Statee—One plaintiff & 


— 
a 


mas erste :—Refd. A.-G.0.G.8.& W.K 


ae 


defendant resident im same State.}— 
An action inatituted in the High Ct. 
in which there is 
record a resident of the same State who 
is & necessar 
a matter between residents of different 
States within 
& the High Ct 


entertain f{ 
CAMERON (19328) 
{1928} Argus L. 
PART Il. SECT. 4, SUB-SECT. 2.—J. 
2238 ii. ——- ——- ** Suit for land.’’}— 


HavTiMBusAl Hasean 
HE aa (1937), I. lL. R. 51 Bom. 


234a. Court of civil judge of Secunderabad—~ 


Limitation of action.]—Applt. sued resps. in 
the ct. of the civil judge at Secunderabad to 
recover money lent to a deceased relative. 
Both the borrower & the alleged surety 
& their representatives were residents in 
Hyderabad, in which the civil judge’s ct. had 
no jurisdiction. If the suit had been brought 
in the Nizam’s ct. at Hyderabad, it would 
have been barred by Stat. Limitations, but, 


Part Il].—-Laws 


238a. Rule of English law as to parliamentary 


control of revenue—Application in New 
Zealand.|—It is a principle of the British 
constitution, inherited in the constitution of 
New Zealand, that no money can be taken 
out of the Consolidated Fund into which the 
revenues of the State have been paid, except 
under a distinct authorisation by Parliament 
itself; a payment made without that 
authority is illegal & ultra vires, & the money, 
rs ee be traced, can be recovered by the 
ovt. 

An agreement made in 1913 provided 
(inter alia) that the Minister of Railways of 
New Zealand, representing the Crown, should 

ay to pepe £7,500 when applts. granted a 
ease to B. & Co. The making of the agree- 
ment had been authorised by an Act of 1912, 
which empowered the Minister, without 
further a ie Sanat to pay to applts. out 
of the Public Works Fund such sum as might 
be payable in accordance with the agreement. 
Owing to an alteration in the scheme to 
which the agreement related, the Minister 
did not require applts. to grant the lease, & 
it was not granted. Nevertheless the £7,500 
was paid by the Minister of Railways to 
applts. in 1914 out of a vote included in the 
Public Works Schedule to the Appropriation 
Act for the year, & the Controller & Auditor- 
Genera] passed the sun as being so payable : 
—Held: wus the lease had not been granted 
the payment of the £7,500 was not authorised 
by the Act of 1912, & it was recoverable by 
the Govt. & could be deducted from a larger 
sum admittedly due to applts.— AUCKLAND 
HARBOUR BOARD v. R., [1024] A. C. 3183; 03 
L. J. P. C. 126; 130 L. T. 621, P. C. 


Hf of [reland, [1925] 
A. ©. 754; North Charterland haploration Co. (1910) 
vw. R. (1930), 99 L. J. Ch. 183. 


ee 








~ - — — 


8 

on each side of the 
party to the action is not 
the Constitution, s. 75, 
- has no jurisdiction to 
t.—WaTson & GODFREY v0. 


400. L. R. 446; 
R. 44.—AUB. 


ALLY v. EDULIEE 


Vol. 


of 


241. 
242. 


250. 


251. 


XVII.—Dependencies. Cases 234a—265a. 


in the Secunderabad ct. foreign residence 
could be claimed by way of exemption from 
limitation. Judgment of the Hesident at 
Hyderabad dismissing the suit affirmed, no 
part of the cause of action having arisen 
within the local limits of the ct. of the civil 
judge at Secunderabad.—Rar Bauapun 
BANSILAL ABIRCHAND v, GHULAN MAHBUB 
Kuan (1925), 42 T. L. R. 5, P. C. 


the Colonies. 


Add. Annotation :-—Consd. Arseculeratne uv. 
Perera, [1928] A. C. 173. 

wldd Annotations :— Refd. A -G. for Alberta 
». Cook, [1926] A. C. 4443; Salvesen (or von 
Lorang) v. Austrian Property Administrator, 
[1927] A. (. O41. 

Add, Annotation: -Distd. Performing Right 
Society, Ltd. vw. Bray U. D. C., [1980] A.C, 
377, 

Add, Annotation: Refd. Khoo Hoot Leong 
», Khoo Chong Yeoh, [1930] A. C. 316. 


252a. ——-- Revenue laws.] ~ When a foreign colony 


268. 


becomes a British colony the British laws of 
revenue immediately attach.— THe Frenp- 
sup (1814), 1 Dods. 373; 165 . RR, 1346, 
Add. Annotation: —Refd. Berthimume 
Dastous (1929), 15 'T. LR. 607, 


v 


| 265a. Recognition of existing proprietary rights— 


| 


\ 


| 


i omneaatiindinanned 


final admission of a Privy Council 
appeal to make an order directing applt. 
in the Privy Council 
guardian of the minor resp. in funds 
to have the case argued on bebulf of the 
minor before the Judicial Comrait tec. 

Brr HixraM KISHORE MANIKYA 0. ALI 
fu eas (1927), k. L. R. 55 Cale. 758.— 


PART III. SECT. 1, SUB-SECT. 1. 


239 i. Introduction of Lnglish law by 
colonial statute, }—T he evstoin whereby, | 
when marine insurance wae eficetec 
through a broker, the broker & vot ihe | 
ussured was Hable to the wodcrevriter 
for the premium, while the undcryeiter 
was directly responsible to th: asured 


ad 


case to put the 


Effect of proclamation.|—After a soverdign 
State has acquired territory, either by consent, 
or by cession under treaty, or by the occupa- 
tion of territory theretofure unoccupied hy a 
recognised ruler, or otherwise, an inhabitant 
of the territory can enforce in the mumetpal 
cts. only such proprietary rights as the 
Sovereign has conferred or recognised. Even 
if a trealy of cession stipulates that certain 
inhabitants shall enjoy certain rights that 
gives them no right which they cun sv en- 
force. ‘The meaning of a general statement 
in a proclamation that existing rights will be 
recognised is that the Govt. will recognise 
such rights as upon investigation it finds 
existed. The Govt. does not thereby re- 
nouncy its right to recognise only such titles 
as it considers should be recognised, nor 
to adjudicate in the matter. 

Applts. brought a suit for a declaration 


IWwse wens anew we every w= 


gout 


_ _ ~ 


| 32 Geo, 3, ¢. 1.- O'R iin & LYNCH Ol 
CANADA, LID. v. TORONTO INSURANCI] 
& Viewen Agency, Lip., (i920) £ 
DL. R. 477; 59 Of. TL I 235 —- 
CAN. 

230 tl. ——.} -Tho cule in Shelicy's 
Case is not part of the law of Alberta, 
sinee It was not “ applicable “ within 

North-West Territorities Act, 1884, 
to the Territories.- He SIMvaoNn Esta fh 
(Alta.), [1927] 4 DL RR. 817; (1927) 
3 W. W. RR. 534 - CAN. 

239 iki, - j} #leld. the English 
common law, as it was established on 
July to, 1870, was introduced into the 
North-West ‘Lerritories by Statute of 
Canads, 1886, c. Za, 6. 3, & the same 
was ueither express nor by finphea 








~ —— At Culeutia— i o firmly eatab- | tlon altered o: amended, in its applica 
a ae eB eh el oe > goes ighed ae part et the tai of eneland. au pe Hs oO righte, _ ay nua ; 
minor , — 2 was to be me anadian — 
Wich Ch. te not entitled after the | been introduced into Upper Canada by » ». R., (1929) Bx, ©, It. 114 ~ CAN. 
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Cases 265a—345a. 


271a. ——- ———.]—WIJEYEWARDENE 0v. 


PART IH. SECT, 2, SUB-SECT. 1.—A. 


hi. Jlode o 
matter covercd 


that they were proprietors of certain lands 
situated within territory which in 1860 had 
been ceded to the British Govt. under a 
treaty ;<—Held: upon the facts, & applying 
the above principles, the suit failed.— 
VAJESINGJI JORAVARSINGJI v. SECRETARY OF 
Shae ne INDIA (1924), L. R. 51 Ind. App. 


JAYA- 
WARDENE (1924), 94 L. J. P. ©. 44 3.182 L. T. 
161; 69 Sol. Jo. 793. 


290. Add. Annolation :—Refd. Nadan v. R., [1926] 


A. O. 482. 


298. Add. Annotation: - Distd. Performing Right 


Bosley: Ltd. v. Bray U, D. C., [1930] A. C. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


815. Add. Annotation :—Mentd. Bristol Corpn. v. 
Virgin, {1928] 2 K. B. 622. 


315a,. ——— Limitation Act, 1623 (c. 16)—Extends 
to India.]|—East Inp1a Co. v. ODITCHURN 
(1850), 7 Moo. P. 0. C. 85; 5 Moo. Ind. App. 
43; 14 Jur. 253; 13 E. R. 811, P. O. 


Annotations :—Folld. Ruckmaboye v. Mottichund (1853), 
8 Moo. P. C. C. 4. Mentd. Reigate R. D. C. v. Sutton 
District Water Co. (1908), 6 L. G. R. 936; Spencer v, 
Hemmerde (1922), 91 L. J. K. B. 941. 


315b. S. P. RucKMABOYE v. LULLOOBHOY MorT- 
TICHUND (18538), 8 Moo. P. C. C. 4; 5 Moo. 
Nee ike 234; 22 L. T. O. 8.208; 14 E.R. 

+ e e 


818. Add. Annotation :—Mentd. Ellesmere (Ear!) 
v. Wallace, [1929] 2 Ch. 1. 


Part 1V.—Ecclesiastical Law. 


845a. Canada United Church of Canada — Decision 


not to enter union—Subsequent decision to 
enter in accordance with provincial legisla- 
tion Invalid.} -By an Act to come into 
force on Juno 10, 1925, the Dominion legis- 
lature incorporated the United Church of 
Canada so as to give effect to an agrecd basis 
of union between the Presbyterian, Methodist, 
& Congregational Churches throughout 
Canada. ‘The congregations of the uniting 
Churches were to become cong ‘egations of 
the United Church, & their property was to 
vest therein. By sect. 10, howeee if any 
congregation voted at a meeting held within 
six months before June 10, 1925, not to enter 
the union it was not to be affected by the 
Act, &, by sect. 4 (c), it was to be deemed 
not to have become a member of the United 
Church. The legislature of Nova Scotia had 
passed an Act, to come into force upon the 
United Church being incorporated, enacting 
that property of uniting congregations in the 


exclusion — Subject- 
y colonial legislation. }— 


so (p. 403) i. -- -- —— Applicable to 
Alberia.}]—Tho “ prohibited 
consanguinity or affinity ” referred to 


Province should vest in the United Church. 
Sect. 8 (a) provided that if a congregation, 
at a meeting held within six months after 
the incorporation, voted not to enter the 
union its property was not to be affected, 
but that if the congregation decided later to 
enter the union the Act was to apply to it 
& its property. A Presbyterian congrega- 
tion in Nova Scotia voted at a meeting held 
within six months before June 10, 1925, not 
to concur in the union, but at a meeting held 
within six months after that date voted to 
enter the United Church :—Held: as by the 
Dominion Act which incorporated the United 
Church of Canada the effect of the earlier 
vote was that the congregation was not a 
constituent member of that body, it could 
not by virtue of Provincial legislation become 
a member, nor could its property vest upon 
the footing that it was so; further, that the 
later vote could not be treated as a decision 
to apply to the United Church for admission, 


BOYE v. LULLOOBHOY MOTTICHUND 


egrees of (1853), 5 Moo. Ind. App. 234.— IND. 


‘The provisions, relating to fraudulent. & 
preferential asslguments, of Apssign- 
nents Act, 1907, roponled in 1921, 
re-onactod in 1922, & consolidated in 
Fraudulent Proferences Act, R. S. A 
1922, constituted a complete code upon 
the subject which had tho effect of 
excluding Stat. 13 Icliz. o. 5, 8.3, as to 
a penal action.— CoNNors v. EG, 
(1924) 2 1). Lt. 69; 1 W.W. RR. 1050; 
20 Alta. L. R. 205.—-—CAN. 


PART IIL SECT. 2, SUB-SECT. 1.--B. 


1 (p. 463) i. ——- Eramination of 
wetitioner—-Keidence Amendment Act, 
869.}—Soct. 43 of Divorce & Matri- 
monial Causes Act, 1857, was, semble, 
enmniotely superseded & covered by 
andawmiant Ant tOARD 2 te 
in any event, is not in force in Alberta 
sinco it fa in direct conflict with sect. 8 
of Alberta Evidence Act, R. 8S. A,, 
1922, co. 87.—EMENY v. EMENY (Alta.), 
11929) 1 D. L. R. 853; (1929) 3 
Ww. Ww. KK. 577.—CAN. 


p (p. 463) 1. rpropriation—Land 
Clauses .tct, 1845—Not applicadle in 
Ontarvo.] —Re MaYo v, TORONTO Crry, 
{1929) 3 D. L. lt. 890; 64 0. L. R. 
139. CAN. 


w (p. 463) i. Forfeiture dct, 1870 (c. 
23)—-Not applicable to Saskatchewan. }— 
ite NOBLB (Sask.), [1927] 1 W. W. R. 
938.—-CAN. 


in 5 & 6 Will. 4, c. 54, aro those set 
out in Archbishop Parker’s Table of 
1563, which is printed in the Book of 
Common Prayer of the Church of 
Kingland, & this Act is in force in 
Alberta, except in so far as said table 
in altered by R. 8. C., 1927, co. 127.— 
Re SEIDLER & Macxkre (Alta.), [1929] 
can L. KR. 478; 2 W. W. BR. 645. — 


r (yp. 464) 1. —— Jaulicature Acta— 
Radcs under— Not applicable in  On- 
tario.}—The effect of rule 2 of the rules 
of 1913 is to make those rules a com- 
plete code of procedure, either by 
special provisions or by analogy, & the 
»rractice in grey NO wee VUtaun 
n_ Ontario._-K EMP v. BEATTIE, [1929] 
1D. 1. R. 55; 63 O. L. R. 176.— CAN. 


_.t (p. 464) i, Real Estate Charges Act, 
sn. }—-Fe ACDOUWALL, 

1p. 612721 Sask be 
CAN. e e a9 . . . - 


inm (np, 464) i. —— Applicable to 
-(Werta.|—LAMB t. Lamb, [1925] 4 
re 526; (1925) 3 W. W. R. 397. 

b (p. £165) 1. ——- ——— Applicable tu 
Indwa.J-——T'he above Act extends to 
India, & applics to Hindoos & Mahome- 
dans as well as Europeans, in civil 
actions in the Supreme Ct.—RuckMa- 
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PART IV. 


s i, - —— Requisites of conversion to 
Hinduism.}-—-1n the Indian Suc- 
cession Act (XXXIX. of 1925), tho 
torm “ Hindu ” is used in a theological, 
as distinguished from a national or 
racial sense. <A person of non-llindu 
origin can become a Hindu by con- 
version. Membership of a caste is 
not a necessary pre-requisite for being 
a Hindu. It is a question of fact ti 
each case whether a given person is a 
Hindu or not. A European does not 
becoine a Hindu merely because he 

rofesses a theoretical allegiance to the 

indu faith, or i« an ardent admirer & 
advocate of Hinduism, & its practices ; 
but if he resides long in India, abdicates 
his religion by a clear act of reanuncia- 
tion, & adopts Hinduism by under- 
going forma] conversion, gives up, along 
with Christianity, his C tian name 
& deliberately assumes a Hindu name, 
marries, in accordance with Hindu 
religious rites, a person who is a Hindu 
by race & religion, & cute himeclf off 
from his old environmests, & takes to 
the Hindu mode of life, in such a case 
the Ct. nay justly come to the conclu- 
sion that he is a Hindu within Indian 
succession Act. A Euro who 
becomes a Hindu is governed by Hindu 
law, the test in such case being not 
domicil, but  religion.—-MORARJI v. 
ADMINISTRATOR-GENERAL OF MADRAS 
(1928), 1. L. R. 52 Mad. 160.— IND. 


378a. 


with the effect that, if the application was 
acceded to, its property vested therein under 
s. 8 (a). The earlier vote, however, did not 
necessarily for ever debar the congregation 
from entering the United Church, as the 
Dominion Act recognised that a non-eon- 
curring congregation nught become a member 


Vol. XVII.—Dependencies. Cases 345a—381. 


at a later time, though the Dominion legis- 
Jatue at present had not) provided means 
Whereby a later union could be effected, 
Sr. Lunt's PRESBYTERIAN CONGREGATION 
OF SALTsecRINGS TRUSTEBRS 0. CAMLRON, 
{19807 A. CL. 673; 90 TL. J. P.O. 2065 148 
L. T. 601, PLY 


Part V.——Extradition and Fugitive Offenders. 


tL Ch. Los. 


365. Add. Annotations: —Mentd. Ive Paget, Ex p. Official Recciver, [1927] 2 Ch. 85; Re Jowett, [1929] 


Part Vi.—Conflict of Laws—Colonial Judgments. 


366. Add. Annotution: -Mentd. imployers’ Liability Assce. v. Sedgwick Collins (1926), 
95 1.3. K. B. 1015. 


Part VIII—Property in Land. 


369. Add. Annotations :—Refd. Kdwards v. A.-G. 


for Canada (1929), 16 T. I R. 1. Mentd. 
Ontario & Minnesota Power Co. ». R., (1925 | 
Aw, 196. 


371. Add. Annotation : —Mentd. Ontario & Minne- 


sota Power Co. v. R., [1925] A. C. 196, 


Foreshore & bed of navigable river— 
St. Lawrence.|—The King, as representing 
the Province of Quebec, is the sole owner of 
the foreshore & bed of the St. Lawrence 
River at the place where the Montreal 
harbour comrs. constructed works’ which 
necessitated the outlet of a sewer in the city 
of Montreal being changed. The Dominion 
statutes did not authorise the harbour comrs. 
to take possession of the lands of the Province 
of Quebec without compensation.-- MONTREAL 
CORPN. v. MONTREAL L ARBOUR COMRs., 
TETREAULT v. MONTREAL HAREOUR COMRS., 
A.-G. FOR QUEBEC vw A.-G. FoR CANADA, 





| 


1026] A. C. 290; 95 J. 0. B.C. 603 184 
L. T. 678; 42 'T. 1. 1. 98, P.O. 


378b. — — Boundary between Canada & Newfound- 


381. 


land.} —The offect of various Orders in 
Council, Proclamations, & Statutes being to 
give the Govt. of Newfoundland, not mere 
rights of inspection & regulation upon a line 
of shore, but territory which became as much 
a part of the colony as the island of New- 
foundland itself & was capable of being detined 
by metes & bounds: Held: the boundary 
between Canada & Newfoundland in the 
Labrador Peninsula was along the crest of 
the watersheds of the rivers flowing into the 
sea on the shore of Labrador. -Re BOUNDARY 
BETWEEN CANADA & NEWPOUNDLAND IN 
LABRADOR PENINSULA (1927), 137 J.T. 187 ; 
43 T. L. RR. 289, PoC. e 

Add. Annotations: Apld. A.-G, for Alberta 
vr. A.-G. for Canada, JPY28' A.C. 475. Mentd. 
Re WNwood, [1927] 1 Ch. 4. 5. 


PART VIII. SECT. 1. 


370 1. Canala—Respective rights of 
Donunin db Province—Territory colid 
to Indvuans —Bruish North America Act, 
1867 (c. 3).J-—-PROVINCE OF QUEBEC 
», DOMINION or CaNaDi, Re DOMINION 
or Cvinava & PROVINCES OF ONTARIO 
& QUEBEC, He INDIAN Claims (1898), 
30 8. C. R. 151.— CAN. 

ei. Rights of Duminon ¢&: 
private person—Grant of land by pro- 
vince before confederation. ]—Wheie pitf. 
clauned under & grant issued by the 
province, in 1857, prior to confedera- 
tion :—Hcld: the Crown, as repre- 
sented by the Dominion under B.N.A. 
Act, 1867, 8. 91 (12), conld not grant 
by licence power to erect a weir on 
private property.—-DELAP t. HAYDEN 
ear $3D.L. H.11; 57 N.S. RK. 346. 








e ii. Indian Reserves-—Indians 
not enéilled lo alicnate by lease or sale— 
Right of Crown to recover possession. )— 
R. ¢. MCMASTER, [1926] Exch. C. Rh. 
68.—CAN. 

e iii. —~ ——— Boundaries—Whether 
ertended Wu acts of poasesmon by 
Indians.)}—H. v. HEISLER (N. 8S.) (1913), 
13 BE. L. R. 375.--CA e 


J.8. 


e lv. Right to sell cordwood 
cut on unsurrendered reacrve land.\ 
FRGAN v. Mc LEAN (1869), 29 ULC. RR. 
202.— CAN. 


ev. ——Indunland Sal by Indutn 
before receipt of Crown patent [nda 
Ad, B.S C..1906, c. BL, 8. 102.) 
SANDERSON v. HEAP (1909), 11 W. L. It. 
238.—CAN. 


379 i. South Africa — Resirvction of 
proapreting d> mining Whether Proa- 
clamatiwn ultra voeres.J}—hR. vu. NOLIEK, 
{1928] App 9. 377. S. AF. 


sp. India—Land held by Last India 
Company.j|—A village not permanently 
assessed was granted by the East 
India Co. in 1843 tu the predecessor 
of pitf. with oa condition restraiming its 
nlenation without the Govt 5 previous 
sanction :— Hleld: though the formal 
assumption of sovereignty in Iudia by 
the Crown was only tu 1855. vet the 
possessions were, as provided by the 
revious Charter Acts, held by the 
tant India Co. only as the delegates of 
& 1n trust for the Crown.—%SLt HI TARY 
OF STATE FOR INDIA ov. Rasa VARINA- 
SARATHY APPA Rao (1926), 1 L. R. 40 
Mad. 349.—IND. 
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PART VIII. SECT. 2. 


qi. Whether sale of ordnance 
lara cancelvd.|) Murrity o. BR. (1892), 
3 Kxeh. C. . 75. CAN, 


4, ih, ——— Tomber cut on Crinon lands 
—Necessity for marking |~- LLAMRISON 
BAY Co., Lirp. v. GAULHLER (L925), 35 
B.C. R. 498.—CAN, 


q Hi. Decision of Miniater of 
Lands, Furcsta d& Mincs~ hffert of } - 
The decision of the above Minister in 
favour of the issuing of o patent Is 
merely an totimution that he wall 
recommend such issue, if is nota 
final adjudication & docs not bind the 
Crown —~BItZPArRICK roi, PUsrfid t 
DL. Lh 239, 590 L Rh 331.- CAN, 

ri. --— Canal lteacrie, Ollaua } - 
Hleld: Jermlation with respect toa 
Ordnance lands vested in the Province 
of Canada the lands comprised in 19 
Viet. «. 45, sehed. 2, & any trust with 
which the lands were inpressed was 
put an end to ap to the lands under that 
schedule by such legislation, & 7 Viet. 
c. 11 gave power to aell any vacant 
land not required for military or canul 
purposes or for the Ordnance Dept 
OTTAWA (CILY) v. GRAND TRUNK Hy. 
Co., OrTawa (CITY) v. OTrawa & Ni w 


4? 





Cases 381a—462a. 


381a. —— —— ——.]—-A.-G. FoR ALBERTA v. 
A.-G. FOR OANADA, No. 98a, ante. 


890a. ——_- -——— Dedication as naval depot—- 
Revocation of dedication.|] —AUSTRALIA CoM- 
MONWEALTH v. NEw SouTH WALES STATE, 
No. 56a, ante. 


390b. Land held under Discharged Soldiers’ 
Settlement Acts—-Eviction.|—If a person hold- 
ing Crown land in South Australia under 
Australian Discharged Soldiers’ Settlement 
Act, 1917, & amending Acts, fail to carry out 
the conditions laid down in his agreement 
with the Govt., he can be ejected without a 
judicial or quasi-judicial inquiry.—LAFFER 
v. GO.LEN, [1927] A. C. 886; 96 L. J. P. C. 
166; 187 L. T. 701; 48 T. L. R. 604, P. O. 


Add. Annotations :—Apld. Sunmonu v. Disu 
Raphael, (1927] A.C. 881. Distd. Sakariyawo 
Oshodi v. Moriamo Dakolo, [1930] A. C. 667, 
P. (, Refd. Sobhuza II. v. Miller, [1926] 
A. ©. 518; Bakare Ajakaiye v. Southern 
aoe Liecutenant-Governor, [1929] A. C. 
679. 





391. 


ENGLISH AND Emptre Dicest SurprLEMENT. 


391a. ——— Lands acquired under Public Lands 
Acquisition Ordinance—Right of chief to 
compensation.|}—The Govt. of Nigeria 
acquired under the Public Lands Acquisition 
Ordinance a compound in Lagos, hich ba 
other compounds was held by applt. fea Sanke 
mount chief for the use of his i 
household, members of which occupied 
houses in the compound & used the land in 
common. The occupants had heritable 
rights in their holdings subject to a reversion 
in the chief in the event of the family of an 
occupant becoming extinct. A Govt. grant 
had been made to a headman placed in 
charge of the compound :—Held: the occu- 
pants were entitled to the compensation 
awarded, but subject to applt. receiving some 
small portion of it in respect of his re- 
versionary right; the Govt. grant did not 
affect. the respective rights of the chief & 
the occupants to the compensation.-—SAKARI- 
YAWO OsHopI v. MORTAMO J)AKOLO, [1930] 
A. (, 667; 991. 5. P. C. 233; 46 T. L. R. 
599, P. C. 


Part IX.—Judicial Committee of the Privy Council. 


398a, --— Not refusal of Governor-General of 
Canada to grant flat under Petition of Right 
Aot.|- The Governor-General of Canada, in 
deciding under sect. 4 of Pet'tion of Right 
Act of Canada whether to giant his fiat, 
does not act as a “ judicial officer” within 
the meaning of Judicial Cominittee Act, 
1833 (c. 41), 5. 3, & consequently an appeal 
from __ his refusal does not lie to His 
Majesty in Council.— LOVIBOND v. CANADA, 
GOVERNOR-GENERAL, [1930] A. C. 717; 99 
L.J.P.(.178; 467. L. R. 618, P. CC. 


Add. Annotations :—Folld. Strickland (Lord) 
vy. Giima, [1930] A. (. 285. Refd. Nadan v. 
R., [1926] A. C. 482. 


394a. —-—- Special jurisdiction given by 
Letters Patent.] ~ The Malta Constitution 
Letters Patent, 1921, provide by art. 33 “ all 
questions which may arise as to the right of 
any person to be or remain a member of the 
senate or the legislative assembly shall be 
referred to & decided by our Ct. of Appeal in 
Malta.” The (Ct. of Appeal having held that 
the election of the second & third applts. to 
the senate was null & void, & special leave to 
appeal to His Majesty in Couneil havi ing been 
granted: field: the intention of the above 
article of the letters patent was to designate 
the (Ct. of Appeal a special tribunal finally to 
determine all questions of the nature stated 
without annexing to the jurisdiction the 
ordinary incident of an appeal to the Crown 


304. 


under the prerogative to admit an appeal; 
& aceordingly that the appeal should be 
dismissed.- STRICKLAND (LORD) v. GriMA, 
[1930] A.C. 285 5; sub nom. PARNIb v. AGLUS, 
901.J.P.C. 81; 1421. 7. 386; 46 TLR. 
194, PLC. 

398a. ragh tditigh Court of Palestine—Sitting as court 
of first instance.]—JERUSALEM-JAFFA D1s- 
TRICT GOVERNOR v. SULEIMAN MurRaA, No. 
20a, ante. 

401. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 

405. Add. Annotations :—Consd. Re Transferred 
‘ivil Servants (Ireland) Compensation, [1929] 
A. C. 242. Mentd. St. Magnus the Martyr, 
London Bridge (1924), 41 T. L. KR. 3; Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

406. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. C. 242. 

439a. Not concerned with matters of procedure.}- - 

ArraA MOHAMMAD tv. R., No. 532a, post, 

Creation of special tribunal- To try 

election petitions.|] -STRICKLAND (LORD) v. 

Gik™A, No. 304a, arte. 

445. Add. Annotation :—Refd. Nadan v. 
A. C. 482. 

462a. ——— ———- Freedom of speech of members of 
= pcescvpt ane WS rh ABDUL CADER v. 
KAUFMAN, [1928] W. N. 264; 66 L. Jo. 


444a, 


R., [1926] 


York Ry. Oo. (1920), 64 D. L. R. 337; 
9.—OA 


ar a a a 
Crna (1831), 2 

Naa. oH “i ‘Qe NFLD 

til. S.P. R. v. Ryan (1831), 2 Nfld. 
L. R. 47. —NFLD. 

a i. —— Agreement to exchange— 

Ni ecenatly for consent of Commissioner of 
Crown Lat Duty oi transferor.}— 
eae DALY, [1927] S. A. S. R, 428.— 


386 i. Ae eee of New South 
alus—-T'o )3=—- Garden nd. j—Held : 
New South Wales was. entitled as 
ae the Commonwealth, which 
aimed in right of the , Lmperial Govt., 


to possession to soeen conten 
STaTe oF NEw 

COMMONWEALTH (boy 8), 38 os L. rR. 
74.—AUS. 


PART IX. SECT. 4, SUB-SECT. 2.—A. 


448 1. General rule.}—Speocial leave 
to appeal should only be granted where 
the case involves matters of public 
interest or some Fie athe nue on 
law.—RIcuKs o. CITY E Jav 
eee 4 DL Be 326; wigaers 3 *. w. 

2. 399.—CAN. 


e i, ——~.}—The main question for 
decision was whether a in agree- 
mont between the Mubammedan & 
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Hindu communities of a town regard- 
ing religious processions which had 
been brought about by the Sub- 
Tnvisional Officer a few years ago, & 
which had been signed by certain 
persons of cach community was of 
permanent efiecct & binding on all 
members of both communities —Hleid : 

the case involved a matter which waa 
of general importance to both com- 
munities, & although the valuation 
Was very small the case was * other 
wise a fit one for appeal to His Majesty 
in Council.”—SUBbHAN’ vt. BaBURAM 
pea (1929), 1. L. KR. 62 All. 329.— 


466a. 


Annotations :—Mentd. Rose Street Foundry & E 


465. Add. Annotation :—Apld. A.-G. for Alberta 


v. Cook, [1926] A. C. 444, 


Patent cases.]—As no question 
of general importance usually arises in a 
patent case, their Lordships deprecated the 
granting of special leave to appeal in cases of 
that nature in which there were concurrent 
judgments.—PoPpE APPLIANCE CORPN. »v, 
SPANISH River Putp & Paper MILs, Lrp., 
[1929] A. ©. 269; 98 L. J. P. 0. 50; 140 
L. T. 400; 46 R. P. C. 23, P. C. 








neering 


Co. v. India Rubber Gutta Percha & Teleerern Works Co. 


(1929), 46 R. P. C 
Fada Radio (1929), 46 T. L. R. 18. 


. 294; Canadian General 


lectric Co. v. 


482a, 


466 i. 
partes. |}—Ordinaril 
parties to a ltigation are concerned 
with the result of a case. 
euch case, where the valuation is less 
than the prescribed Hmit, there is no 
right of 
Couacil. 


& 
when finally decided by the Privy 
Councll will be of benefit, not only to 
the people who are directly involved, 
in the litigation, but to a considerable 





—_— 





-}/—In the Code of Civil Procedure, 
1908, s. 110, dealing with appeals to the 
King in Council from a decree or final order 
of a High C't., the words * the amount o1 
valuc of the subject-matter of the suit im the 
ct. of first instance ’’ mean the amount or 
value at the institution of the suit, not at the 
date of the decree in the ct. of first instance, 
& that meaning 18 not affected by the alterna- 
tive condition which follows in the sect. 
GUDIVADA MANGAMMA v. Mapprt MAHALAh- 
SHMAMMA (1929), 57 L. R. Ind. App. 56; 
99 L. J.P. C. 78; 142 1. T. 3133 46 T. LR. 
130, P. CC. 


485a. ——— Directly or indirectly involved—Success- 


— 








Nat if important only to 
nove but tho 
contending tha 
In every | a claim res 

10,000 within 
appeal to His Majesty in 
It ig only when a case is of 
importance 


the principle | to, & 
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490. 


Where leave to appeal to the Privy 
Council was applied for, petitioner 
: ine eecree gi i 

property o H. 
the meaning of Civil 
Procedure Code, 1908, s. 110 (2) :— 
Held: it was the value o 
in the partnership that 


f capt. share 
must be looked 
not the value of the whole of the 
partnership property.—NaAniMAN Rus- 


ful appeal rendering possible prosecution of 
claim for larger sum.}—-Upon a dispute as to 
a contract for the sale of goods, arbitrators 
awarded Ra. 18,000 to petitioner & Ra. 3,900 
to resps. The award in favour of petitioner 
paving been set aside, he brought a suit to 
set aside the award in favour of resps. The 
appellate ct. in India made a decree dis- 
Missing the suit & refused to certify under 
Code of Civil Procedure, 1908, s. 110, that 
the case was a fit one for appeal to the 
Privy Council in that it wo “involve, 
directly or indirectly, some claim or question 
to or respecting property ”’ of Rs. 10,000, or 
upwards. Petitioner contended that he had 
a right of appeal under the above words of 
sect. 110, since if the appeal succeeded he 
could proceed with a suit, which had been 
stayed, claiming Rs. 81,000 dama under 
the contract :—Held: without defining the 
meaning of ‘“‘ property ’’ as used in sect. 110 
petitioner’s claim upon the contract was too 
remote to be considered as being property 
indirectly involved, & his petition should be 
dismissed.—-UDOYCHAND PANNALAL v. GUZ- 
DAR (P. HE.) & Oo. (1925), L. HK. 62 Ind. App. 
207, P. O. 


Add. Annotations ;:—-Mentd. Prager v. Blat- 
spiel, Stamp & Heacock, [1924] 1 K. B. 566; 
Poland v. Parr, {1927} 1 K. B. 236. 


be taken into account in making an 
estimate of value under Civil Procedure 
Code, 1908, 38. 110 (2).—SxzanHaqIRI 
SHAMBHULINGAM t. MANJAYYA (1925), 
I L. hk. 50 Bom. 160.—-IND. 

st. Not amount of penaiy imposed 
by is or forfetture under penal atatute.]) 
—it.»o Hroiva Winn & Spratt, Ln. 
a 2), (1929] 2 W. W. HR. 1166, 67 
». L. ° 436.—CAN. 


body of other people, that leave to 
appeal should be granted —RUCTICHA 
SAITHWAR v. HHANSRANI (1928), I. L. it. 
50 All. 640.—IND. 

468 v. .}—Where in a petition 
for leave to SD Eee. to His Majesty in 
Council the subject-matter of the suit 
is more than Ra. 10,000, & the High Ct. 
affirmed the decision of the trial ct., 
&, therefore, the only question to be 
determined was whether there was a 
substantial question of law involved 
in the case :-—Held: the certificate for 
leave to Bp poe’ could not be granted, 
as the question involved, whether, if the 
marriage of the mother has beon posi- 
tively disproved, the acknowledgment 
by the father is sufficiont for the 
Jegitimation of a son, havi been 
definitely settled by their Lordships of 
the Privy Council, was not 4 substantial 
question of law within Civil Procedure 
Code, s. 110.--FRRozE DIV KHAN vt. 
Nawab KnuAN (1928), I. L. RK. 9 Lah. 
§82.—IND. 


476 i. Leave granted on terme—By 
what court Enno’ } Where Jeave to 
appeal to the Privy Council is Rranted, 
the conditions attached to such loave, 
& the terms on which it is allowed, 
should be left to the Judicial Com- 
mittee.—STEVENBON 0. FLORANT, [1926] 
ee L. R. 601: [1926] 8. C. R. 90.— 


77 i, Secunty-—By whom 
allowed—Privy Council A Act, 
R. S. O., 1914 (c. 54), &. 11.--MoBriwg 
vp Ontario Jocksy CLus, Lrp., [1926] 
i B L. R. 743; 58 0. L. R. 267.— 








PART IX. SECT. $. SUB-SECT. 2.— 


eo » 


4838 iv. —— Partnership suit.J— 





TOMJI MENTA v. HaSHAM ISBMAYAL 

VALAD Tas KHAMISA (1924), I. L. R. | PART IX. SECT. 4, SUB-SEOT. 2.— 

49 Bom. 149,—IND, Mes (6), en 
483 v. ** Pr 1. 088 ei. — - oben for inju m— 

trade & goodwill. }— Whore the result of Paasing-offaction. |— These were motions 


& judgment was to destroy or prevent 
defts. from trading by depriving them 
of goodwill & of trade names which 
they had hitherto used :—Held: these 
were “ pioperty "°; & as any of the 
matters in controversy was worth moro 
than $4,000, the matter was a 
** pecuniary amount ’’ exceeding that 
sum within Privy Council Appeala Act, 
8. 2.—~BATTLE EX ‘TOASTED CORN 
FLAKE Co. v KELLOUG TOASBTED CORN 
Fuake Co., (1924) 2 D. L. R. 1238; 54 
0. L. R. 629.—CAN. 


483 vi. -——.]~—In 4 suit for an easo- 
ment of Nght & air claimed by tho 
owner of property A. inst the owner 
of propert -» it is value of the 
easement & not the value of property 
A. that determines the appeulable valuc 
for leave to appeal to the Privy Council 
under Civil rocedure (Code, 1908, 
8. 110.—LALLUBHAL PRAGII v. BHIMBAI 
robe (1929), I. L. HR. 53 Bom, 552. 


483 vii, — J—In Code of Civil 
Procedure, 1908, 8s. 110, dealing with 
appeals to the King tn Council from a 
decree ov final order of a High Ct, the 
wotds “* the amount or valuc of the 
subject matter of the suit in the ct of 
first instance ” mean the amount ot 
valuc at the institution of the nuit, & 
not at the date of the decrc: in the ct 
of first instance; & that meaning is 
not affected by the alternative con- 
dition which follows in thr xect. 
~MANGANNA U0 MAHALARSHMAMMA 
(1929), I. I. RK. 53 Mad. 167 = IND. 


h ii. ~——.}—On an application 
for leave to appeal to the Privy 
Council mesne Rieiite subsequent to 
the date of the High Ct. decree cannot 
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on behalf of resps. for conditional leave 
to appeal to the Privy Council. Rexsps. 
brought passing-off actions against 
appits., to obtain an injunction againat 
each of thein to prevent them from 
keeping thelr taxicabs painted in such 
& manne: as to be calculated to decelve 
the public into thinking that thelr cabs 
were those of respy. he actions came 
on for trial & injunctions wore granted 
aguinst both applts. Defta. appealod, 
& the Ot. of Appealin April last allowed 
the appeals in both cases & dissolved 
the {pjunctions. Resaps. moved for 
conditional leave to apnesl to the 
Privy Council against this order 
Held . proposed appeal did not directly 
or indirectly involve a claim or question 
to or respecting a civil right of the value 
of £500, & the motion should accurd- 
ingly be dismisyed.—NICHOLSON v 
Birack & Waits Capa, Lro., (f928] 
N. 4. lL. it. 610.--N.Z. 

@ ik. Questions of publi vm 
portance involwd Poucr to grant 
publicana’ ones | On aw motion for 
conditional Jeave to appeal to. the 
Privy Counc) from a decision o1 thee 
C(t of Appeal in which the question 
jnvolved was the right of a Hecnalug 
conmittes to grant publicans licences 
in a district orlginalls forming part of 
& po license district, but which by an 
alteration of boundarlos had become 
menged in a Hcense district. -~ Held: 
even if the procce dings did not Involve 
a civil right of the value of £500 or 
upwaids, the guestious iInvulved were 
of such general & public importance 
that couditional leave to appeal shoul! 
be granted without apa terms 
- are YOUNG, [1930] N. Z hl. ! 
4 Te 


F ery 
. 


497. Add. Annotation :—Refd. Ciudivada Mon- 
gamma v. Maddi Mahalakshmamma (1929), 
99 L. J. P. C. 78, 


501. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. ©. 482. 


525. Add. See :—Refd. Nadan v. R., [1926] 
526a. 


From Canadian court.J—NADAN v. R., 
No. 91a, ante. 





527. Add. Annotation :—Refd. Nadan v. R.., [1926] | 


582a, ——-.}—Their Lordships do not act as a Ct. 
of Criminal Appeal, & are not concerned to 
regulate the procedure of cts. in India, or 
to criticise what is mere matter of pro- 
cedure.—ATTA MOHAMMAD v. R. (1929), 57 
L. R. Ind. App. 7], P. (. 

584. Add. Annotation :—Refd. Nadan v. R., [1926] 
A. C. 482. 

538a. Question of jurisdiction of colonial court— 
To issue mandamus to inferior court. ]— The 
Supreme Ct. of Ontario has jurisdiction to 
mandamus a county ct. judges criminal ct. 
to try, according to the procedure provided 
by Criminal Code of Canada, s. 827, a person 
against whom an indictment has been found 
by a grand jury for the county. The fact 
that no rules have been made as to the issue 
of a mandamus in a criminal matter does not 
preclude the Supreme Ct. from exercising its 
full powers. 

Special leave to appeal to th Privy Council 
was granted upon a petition alleging two 
grounds: (1) that the Supreme Ct. had not 
jurisdiction to issue a mandamus in the 
circumstances above referred to, & (2) that 
under the Criminal Code the persons indicted 
had not the option given by sect. 827 to be 
tried without a jury. Special leave was 
granted on the first ground; the question 
whether the appeal could be entertained was 
reserved :—Held: the appeal should be 
dismissed, since the ground upon which 
special leave was given failed, & the second 

und was merely a question of procedure 

was not one upon which an appeal would be 
entertained.—A.-G, FOR ONTARIO v. DALY, 
(1924) A.C. 1011; 94L. J. P. C. 21; 132 
L. T. 210; 40 T. L. R. 814, P. C. 

Annotation :—Refd. Nadan v. R., [1926] A. C. 482. 

538b. Question of procedure.|— A.-G, ror ONTARIO 
vw. Day, No. 538a, ante. 

542. Add. Annotations :~-Refd. Umra v. R. (1924), 
41 T. L. R. 86; Nadan v. R., [1926] A. C. 
482; Kishan Singh 7. R. (1928), 44 T. L. RB. 
690; Knowles vr. R., [PQ80) AL OL 866. 

549. Add. Annotation : —-Refd. Nadan v. R., [1926] 
A. C. 482. 

549a,. ——— ———.]—NADAN v. R., No. 91a, ante. 

549b. —— Misinterpretation of statute. ]— 
The contention that in a criminal case a ct. 








PART IX. SECT. 4, SUB-SECT. 8.—A. 
832i. Not a court of criminal appeal.) | 


Council adv 


ernninal appeal. but as the Privy 
sing the Sovereign with 


ENGLISH AND Empire Diarst SuPPLEMENT. 


in India has come to a wrong conclusion 
upon the interpretation of an Indian statute 
is not aivarencig & tantamount to an allegation 
of substantial grave injustice such as to 
induce the Privy Council to give special 
leave to a v. R. (1924), 41 
T. L. R. 86, P. C. : : 

558a. Trial for murder —Falilure to consider possi- 
bility of verdict of manslaughter. |— KNOWLES 
v. R., No. 564a, post. 


559. Add. Annotations :—As to (1) Consd. Umra v. 


R. (1924),41 T. L. R. 86; Nadanv. R., [1926] 
A. C. 482. 


560. Add. Annotations :—Refd. Nadan v. R., [1926] 
A. C. 482; Knowles v. R., [1930] A. C. 366. 


564a. Trial for murder by judge alone—Trial by 
jury impracticable or not permitted by local 
circumstances. ]—Applt. was convicted of the 
murder of his wife, & sentenced to death upon 
a trial in Ashanti without a jury. By sect. 9 
of Ashanti Administration Ordinance, 1902, 
‘‘so far as it is practicable & local circum- 
stances permit’? the procedure, civil & 
criminal, in the Ashanti ct. was to be the 
same as in the Supreme Ct. of the Gold Coast 
Colony; in that ct. it was imperative by 
Ordinance that a trial for murder should be 
with a jury. The trial judge had not stated 
that a trial with a jury was not practicable 
or not permitted by local circumstances. It 
appeared on the appeal that there never had 
been trial by jury in Ashanti. The death 
of applt.’» wife resultéd from a wound 
inflicted by a shot from a revolver while she 
& the applt. were together alone in a room. 
By a dying declaration she had stated that 
the revolver had been fired accidentally by 
herself in a manner which she described. 
The applt. in his evidence also attributed the 
wound to an accident by her. There was 
much circumstantial evidence :- -Held: it 
should be presumed that a trial with a jury 
was not practicable, or was not permitted by 
local circumstances, & accordingly that the 
appeal failed so far as it was based upon 
want of jurisdiction ; but the appeal should 
be allowed upon the ground that the applt. 
had not the substance of fair trial, & had 
suffered substantial & grave injustice, in that 
the trial judge, having come to the conclusion 
that the revolver had been fired by the applt., 
had entirely failed to consider whether the 
evidence justified a conviction for murder as 
opposed to manslaughter, & the Board was 
clearly of opinion that it did not. —KNOWLEs 
rm R., [L080] A. C. 366; 99 LL. I. PP. C. 108 ; 
143 L.T. 28; 46 T. lL. R. 276, P. CC. 

586a. Discretion of coyrt below—Judicial Com- 
mittee will not interfere—Though members 
of court below disagree.}—Under Civil Code 
of Quebec, art. 189, a husband or wife may 
demand a separation on the ground of ‘‘ out- 


PART IX. SECT. 4, SUB-SECT. 3.- 
B. (a). 


—The Judicial Committee will nvither 
accept nor share the responsibility for 
the administration of criminal justice 
in India, unless there has been some 
violation of the principles of Justice or 
some disregard of legal Porat ae 
Rustam v. R., RanDIR SINGH v. R., 
TaBa SINGH v. R., RauDA Baksn v. R. 
(1983), I. L. R. 48 Bom. §15.—] 

532 li. ——-.]—— The power of the 
Judicial Committee to entertain ap 
from a lower ct. is not that of a ot. of 


regard to the cxercise of the prceroga- 
tive, which 1s a remnant of the powers 
of the Crown to interfere with unals 
of justice, which do not axist in this 
country at all. There must be proof 
that there was no proper trial & that 
the forms of all judicial procedure 
were disregarded, not only acco 


to 
’ local ordinances, but according to the 


unvarying character which is common 
to all—HUNMANTRAO ov. R. (1924), 
I, L. R. 49 Bom. 455.—IND. 
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538 ii. ———.]—_R. v. Scotr (No. 2) 
(1924), 57 N. S. R. 201.—CAN. 





* 538 iii. Evidence tuproneriy 
admitted.}—Held: the use made in 
evidence of books & documenta found 
in the library of a suspected person 
presented a question of ‘* great general 
& public importance.”-—-R. v McLacu- 
LAN, (1924) 1 D. L. R. 1109; 42 Can, 
cane Cas. 86; 56 N. 8. R. 549 


e 


598. 


606. 
608. 


619. 


PART IX. SECT. 8, SUB-SECT. 1. 


o i. 
to fre 


rage, ill-usage, or grievous insult ” ; 
art. 190: ‘‘ The grievous nature & sufficiency 
of such outrage, ill-usage & insult, are left 
to the discretion of the ct., which, in appreci- 
ating them, must take into consideration the 
rank, condition & other circumstances of 
the parties.” In such a case the Judicial 
Committee will be very reluctant to interfere 
with the discretion of the ct. below, even 
where there has been a great difference of 
judicial opinion, unless it appears that there 
has been a miscarriage of justice —BaLpwiIn 
v. BALDWIN (1922), 91 L. J. P. C. 208; 128 
L. T. 10, P. C. 


Add. Annotation :—Consd. Re Letters Patent 
he 189,207, Re Carbonit Akt., {1924] 2 Ch. 
Add. Annotation :—Refd. Nadan v. R., | 1926) 
A. C. 482. 


Add. Annotation :—Refd. A.-G. of British 

ea v. A.-G. of Canada, [1924] A. OC. 

Add. Annotation :-—Mentd. Canadian VPacitic 

Ry. Co. vw. Toronto Transportation Com- 

mission, Toronto Transportation Coniunis- 

re v. Canadian National Railways, [L930] 
.C. 686. 





—— 





Question relating 
edom of inter-State trade.J—On 





applications to the High Ct. for certifi. | 111.— CAN. 
cates under sect. 74 of the Constitution q i. 
that questions of law as to the limits | 34 Geo. 


inter se of the constitutional powers of 


Vol. XVII.—Dependencies. Cases 588a—628. 


& by 621. Add. Annotation :—Refd. Nadan v. R., [1926] 


A. C, 482. 


621a. -—-- From Court of Appeal of British 


626. 


refused. — BRADSHAW 

COLUMBIA RaPprp TRANSIT Co., Lrn., 

1927) 1 W. W. R. 425; 38 B.C. R. 
e 


Necessity for.}-~—-Ever since 
3, 0 2, 8. 38 
substantially unchang 


v. 


Columbia —No power to grant leave in criminal 
matter -What is ‘‘ criminal matter.’’] 
Upon the true construction of the Order in 
Council of Jan. 23, 1911, regulating appeals 
from the Ct. of Appeal of British Columbia 
to His Majesty in Council, the power of that 
et. under r, 2 (b), in conjunction with the 
definition of ** judgment” in r. 1, to grant 
leave so to appeal from any “ decreo, order, 
sentence, or decision"? does not apply to a 
criminal matter. A> prosecution under a 
statute of British Columbia, wherehy a 
person summarily convicted of an offence 
thereunder is liable to a penalty & imprison- 
ment, & consequent proceedings by way of 
habeas corpus certiorari, or case stated, raising 
the question whether the statute is ultra vires, 
are criminal matters for the above purpose. 
CHUNG CHUCK ¢ Ro, [1980] A. C, 2445 sub 
nom. CHUNG CHUCH vu R., Wonu Kir pv. R., 
WL IPC. 71; 1421.1. 268; 167. LR. 
134, PL, 

Add. Annotation :— Refd. Nadan v. R., [1926] 
A. C. 482, 


ee 


— 


oe me ne te a —teemoe te Ho 


Where, A. & B. belng co-dofts,, A. had 
first inscribed an appeal for hearing in 
the Supreme Ct. of Canada, & B. later 
on had inseribed an appeal to the 
Judicial Committee of tho Privy 
Council, upon motion ou behalf of 3B. 
the procecdings on tho first appeal were 


ee tee 


Bririsu 


now found, 
in 


the Commonwealth & of the State of | Counoll Appeals Act, R. 8, O., 1914 | stayed pending tho decision of the 
New South Wales involved in the | (c. 54), 8. 2, the right of appeal in | Privy uucil upon 13.’s appoal.— 
decision in Ee yp. casos within its terms has stood | ASHBRIDGE v. SHAVER 


Cc. L. R. 209, were questions w 
ought to be deterruined by His Majesty 
in Council : —Held: 
should be refused.— x 
2) (1929), 
J. 66; 


(No. 


° 40 


Nelson (No. LL 
ch 


either to be 


the applications | Committee or 


. NELSON 
42 Cc. OL. R 


» 2a85 3 
; 1929 A. TL. Re. 177 


unchallenged, & no leave to appeal 
way ven by the Judictal | 601.—CAN. 
y the ct. bolow, 
been regarded as necessary. Although 
the Act is absolute in prohibiting an 
appeal in cases which do not fall within 
it, this does not doprive bis M 


& RIBON 
[192514 DL. It 1048s [1025] 8. C. Te 


has PART IX. SECT. 8. SUB-SECT. 8. 


pi. —— ——-— —----.J--A Judgment 
uf the High Ct. on the Appellate Side 


oaty granting probate to a person, is a fin 


605 i. ——- = ———— 
Australian Judiciary Act, 1903.)—~ 
Judiciary Act, 1903-1920, 8. 39 (2) (a), 
excludes an Th ees aa of right to the 
Privy Counoil from a decision of the 
Supreme Ct. exercising Federal juria- 
aiction, & gives to the High Ct. 
jurisdiction to entertain an appeal 
from such a decision.— LIMERICK 8.8. 
Co. v. COMMONWEALTH OF AUBTRALIA 
(1924),35 C.L.R.69; 253. R.N.S. W. 
203; 31 Argus L. R. 153.—AUS. 


PART IX. SECT. 8, SUB-SECT, 2. 


sb. Competency of anpeal — From 
Divisional Court of A pellate Division.) 
——No appoa! lics, unless the case falls 
Within Privy Council Appeals Act, 
R. 8. O., 1914 (c. 54), or unless leave 
to appeal is granted by the Judicial 
Committee.—BoOLanD v. CANADIAN 
NaTionaL Ry. Co., (1926) 1 D. L. RR. 
420; 58 O. L. R. 225.—CAN. 

ed. advisory opinion— 
** Final .’}—-Where questions 
were referred to the ct. for its considera- 
tion, & the matter was heard before 
a ct. composed of four judges who were 
oqually vided in opinion :—wHeld: 
(1) for the PuEpose of appeal to the 
Privy Council the opinion of the ct., 
although ater | only, could he 
trea’ as a final judgment between 
parties: (2) the words “final judg- 
ment ” in the Privy Council Rules 
mean that which is as a 
final judgment under Canadian law.— 
Re Nova ScoTta LEGISLATIVE COUNCIL 
(No. 2) (1926), 59 N.S. R. 49.—CAN, 

sf. ——— Order for trial by jury.)-- 
Leave to appeal to the Privy Council 
from an order refusing tu set aside an 
order providing for a jury trial of an 
action for damages for personal injuries, 





Operation of 


NE a ee a ee 
rn 


of the prerogative right to grant leave 
to appeal in any case In which he sees 
fit to exercise that right.-—McBripr 
v. ONTARIO JOCKEY CLUB, Lrp., [1926] 
L. RR. 743; 58 Oo. qa. It. 267.-- 


t {. i‘ ~-.J- Applit. CO., having 
been beld liable for approximately 
$7,000, appealed giving xecurity onl 
for $500 for the costs uf the appeal, 
The appeal having been dismissed, 
applta. applied for a stay of proceedings 
pendin & profected appeal to the 

udicial Committee of the Privy 
Counci) :——Held: the application as 
roade could not be granted.—FmDeLiry 
PHENIX Fire INSURANCE Co. OF NEW 
YORK t. MCVHERSON, [1925] 3 D. L. RR, 
131; [1925} S. C. R. 104.—OCAN, 

f i, .J—An application for 
special leave to appeal to the eat A 
Council, & even the granting of such 
leave, do not tpso facto operate ar a 
suspension of proccedings in execution 
of the judgment rendered by the 
Supreme Ct. of Canada.—STRVENSON 
v. FLoranT, (1926] 1 D. L. BR. 601; 
11926) S. C. R. 90.—CAN. 

k (p. 498) i. ——.]}~—(1) Leave to 
appeal to the Privy Council should nut 
be granted {in a criminal case, but 
pare desiring to appeal should be 
eft to their remedy by application to 
the Privy Council for such Jeas:. 

(2) Assuming the ct. to have power 
to grant leave to appeal, such leave 
should be ref in uny care not 
coming within the principles Jaid down 
in Tle Dillet, No. 542, ante.—Rov. RR. 
119268), 46 Can. Crim. Cas. 367; 58 
N. 8. It. 457.—-CAN, 

sk. .ippeals pending in Supreme 
Court & before Prtey Counci-— Stey of 
proceedings in Cunadian appeal.j— 
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' diction to grant leave to ap 
| Peivy Council.-—-e M198 (1922), I. 


decroe, from which an appoal les to 
His Majesty in Councll.—VELLASAWMY 
SeRVAI v. L. SIVARAMAN SERVAI (1926), 
J. L. It. Fs Kian. 119.—IND. 


tie ~ = oars ee, ~SYED 
KHAN tv. SYED EBRAHIM § (1927), 
I. L. R. 6 Ran. 169.—-IND. 

ti - --—Where 


i. 
competing applications ander Probate 
& Administration Act, 1881, for pro- 
hate of different oa wills of a 
testator, have beon heard by the 
district Judge as ua regular sult, ag 
appeal from the decree or final order 
passed on appeal by the High Ct. Iles 
to the Privy Council under, & subject 
to the requirements of, the Code of 
Civil Procedure, 1908, sH. 1009, 110. - 
VELLAS\WM) SERVAL &. SIVARAINAN 
a (1929), I. L. 1. 8 Ran. 179.-— 


af. - From tnterlocutory fudg- 
ments.)-- Appeals on matters inter- 
lorcutory in thelr natare should be 
allowed to be preferred to His Majesty 
fn Council only when thelr decision 
will practically put an end to the litiga- 
tion & finally docide the rights of the 
paities.— BHaawalr DAYAL v. DHAN 
peal (1925), J. Ia. HR. 48 All 229. 


639 ii. From order refusng to 
enrol legal practitioncr.|- Au order ofthe 
High Ct. refusing to enrol a person a8 
a lcgal practitioner under Legal 
Practitioners Acts, 1479, is not one 
from which the High Ct. haa juris- 

ak 





1 Pat. 590.—IND. 
b i. o)) ft AN ADNOUATI. 
(1029), 1. lL. H. 8 Ran, 40. IND. 
b il. --— Valuation of property com- 
pulsorily acqutred.}—In appeals in- 


Cases 640a—662a. ENGLISH AND Emprre Dicest SUPPLEMENT. 


640a. 





They then 


88, P. C. 


640b. —-—— Order of High Court—On appeal from 
application to district Judge to file award.|— 
An appeal to the Privy Council lies under 
Code of Civil Procedure, 1908, s. 109, from a 
decree or final order of a High Ct. made upon 
appeal from an order of a district judge upon 
an application to him to file an award in ct. 





i I TT a me 


volving the valuation of property in 
India, the Judicial Committee will 
entertain an appeal under Act XIX, 
1921, s. 2, as to the value of property 
compulsorlly acquired only upon 
questions of principle, including errors 
in SDDTECRTIDE or applying the rules of 
evidence, or the judicial methods of 
weighing evidence.—NownrnoJ1 Rus+ 
TOMJI WaDIA v. BOMBAY GOVERNMENT 
(1925), I. L. R. 49 Bom. 700.—IND. 


b ili. — Not from deerce affirining 
court below What amounts to | Vitis 
obtained a mtge. decree in the ot. of 
the subordinate judge, but their claim 
to interest pendente lite was disallowed 
Defts. appealed to the High Ct, while 
pitfs. preferred o cross-appeal in respect 
to interest pendents ite, Defts ’ appeal 
was disinissed while pitfs ’? cross-appeal 
was allowed, the decree of the High Ct 
being in the following terms ‘ The 
decree of the Ct. below be modified to 
this extent that interest at the bond 
rate shall run on the principal up to 
the expiry of the pe1iod of grace ” 
Defts. applicd for Jeavo to appeal to 
His Majesty in Council. The value of 
the subject-matter of the suit & tho 
appeul was above ten thousand rupeep . 
—Hell the decree of the Higb Ct. 
was not one “ affirming the decision 
of the ct immediately below ” within 
Code of Civil Procedure, 1008, 8. 110, 
& appots. were outitled as of right to 
appeal tuo His Majesty jin Council. 
Further, the appeal could not be 
linuted to the question of interest only, 
upon which point thore was variation 
in the decree, but appcts were entitled 
to appeal from the entire decree.— 
THAKUR JAMUNA PRASAD SINGH t. 
JAGARNATH PrRasapd SINGH (1929), 
I. L. nr +] Pat. 558.-- IND. 


b iv, —— --—~—.}--Matters in 
dispute mm a ponding suit having been 
referred to arbn., an award was made 
to the effect that deft. should, within 
a timo fixod, give possession of a certain 
factory to pltf., & in default should 
pay plitf. Rs. 13,000. Objections to 
the award were made by deft which 
were disallowed, & the award was 
ordered to be filod, but as the time 





—— If merely advisory.}]— Applta. 
claimed to deduct from the income on which 
they had been assessed a sum paid to under- 
writers on an issue of preference shares on 
the ground that it was ‘‘ expenditure incurred 
for making profits in their business’? within 
Indian Income Tax Act, 1918. The collector 
of taxes, the chief revenue authority, & the 
High Ct. successively decided against them. 

appesiee to His Majesty in 
Council :—Held: on a preliminary objection, 
the decision, judgment, or order made by 
the High Ot. under Indian Income Tax Act, 
1918, s. 51, was merely advisory & not final, 
& the appeal to His Majesty in Council was, 
therefore, incompetent.—Tata IRON & STEEL 
Co. v. BOMBAY CHIEF REVENUE AUTHORITY 
1923), L. R. 50 Ind. App. 212; 39 T. L. R. 


of the 


640c. 





The appeal is not precluded by sect. 104 (2) 

de; that provision applies only to 
an appellate order of a district judge where 
the application has been made to a sub- 
ordinate jud. 


ge.—RAMLAL HARGOPAL v. K18- 


HANCHAND (1923), L. BR. 51 Ind. App. 72, P. O. 
Probate 
applications under Probate & Administration 
Act, 1881, for the probate of different alleged 
wills of a testator have been heard by the 
District judge as a regular suit, an appeal 
from the decree or final order passed on 
appeal by the High Ct. hes to the Privy 
Council under, & subject to the requirements 
of, the Code of Civil Procedure, 1908, ss. 109, 
110.—VELLASAWMY 
SERVAI (1929), 57 L. R. Ind. App. 96, P. C. 


641a. High Court of Bengal—Claim relating to 


suit.]-— Where competing 


SERVAL v. SIVARAMAN 


cantonment land.}| —BARRACKPORE CANTON- 


A. O, 482. 


ame ve ent ee —_ 


fixed for delivery of tho factory had 
by then expired, the ct. considering it 
unnecessal y to {neorporatc in 3ts decree 
1 direction relating to the dclivery of 
he factory, granted a decree to pltf 
only for the Its 143,000. Deft. appealed 
to the High Ct & his apnea) was 
accepted only to the extent that the 
decree of the trial ct. was modified to 
bing it into conformity with the 
awald, Deft then applied for leave 
to pyre to Ilis Majesty in Council — 
Held. os the High Ct had ijn sub 
stance affirmed the decision of the 
trial ct. the alteration made by it in 
the decree not being of a substantial 
nature, leave to appeal to His Majcsty 
in Council under Code of Civil Pro- 
cedure, s. 110, eould not be granted — 
Bansl Lau wv Goran Lan (1928), 
1b. R. 10 Lah. 6%8 — IND, 


f i. -—— -}—The question of 
law involved need not be of general 
importance; it is sufficient if there is 
a substantial question of law hetween 
the parties.—~ RaGHUNATH PRASAD 
SINGH v. PARTABGASH DEPUTY COMRS. 
(1927), 54 L. R. Ind. App. 126.—IND. 


f{i.—- ——.)]—Drwiar Cirotn & 
GENERAL Mit1s Co., Lrp. v DELHI 
INcomME Tax Comrs. (1927), 64 L. R. 
Ind. App. 421.—JIND. 


ft ili, ——— ———.]-——- MATHURA, KURMI 
©. JAGDEO SINGH (1927), I. L. R. 50 
All. 208.— IND, 


f iv. —— Order made unthout 
jursediction.}—KIsHan SINGH wv. THE 
KinG Enarnrnor (1928), L. R. 55 Ind. 
App. 390.— IND. 


fv. Matter of general impori- 
ance.}—Held : @ case was a4 fit one for 
appeal to the Privy Council, where the 
question in dispute was of general im- 
portance, as t execution of docu- 
ments with an option of re-purchase 
was very common & a considerablo 
amount of litigation came before the 
cts. in connection therewith.—Jivan- 
Garrat GURU CHAMEILGIRI v. ‘GAJANAN 
NARAYAN PatKaR (1926), I. L. R. 50 
Bom. 753.—IND. 


651 i. Sum below appealable value— 
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MENT COMMITTER 
CHANDRA SEN (1930), 47 T. L. R. 38, P. C. 
662. Add. Annotation :—Refd. Nadan v. R., [1926] 


SECRETARY v. SATISH 


662a. ——— Appeal from deportation order made by 
Administration of Western Samoa.]—-NELSON 
v. R., [1928] W. N. 197, P. C. 





When appeal lies.}—-MAUNG Ba. THAN. 
v. Peau Districr Councit (1927), 
I. L. R. 6 Ran. 43.—IND. 


sl. Limitation of right to appear 
Letters Patent of Calcutta High Court 
of 1927.}+~The new clause of the Letters 
Patent of the Calcutta High Ct., 
passed 1927, takes away, in al] second 
appeals decided by a aingle Judge, 
without his giving a certificate that the 
case is a& fit one for appeal, the di 
to go to the Privy Council under the 
rare | law, though tho mght of the 
Judicial Comunittee to give special 
leave iy not of course affected. The 
new Letters Patent cannot be applied 
to pending cases without taking away 
exintine rights of appeal —SapaR All 
v@. DALIMUDDIN (1928), I. L. R. 56 Cale. 
512 —IND. 


PART IX. SECT. 8, SUB-SECT. 4. 


kk (p. 503) i. Judges 
equally divded.}—The Ct. of Appeal 
ranted leave to appeal to the Privy 
Youncil from a decision of the Ct. of 
Appeal reversing an order for @ new 
trial, the verdict of the jury being for 
more then £500, & the judges. including 
the trial judge, being equally divided. 
—TREMAIN ¥. MANAWATEER DRAINAG), 
BoaRN, {1926) N. Z. L. R. 416.—N.Z. 


sm. Jrish Free State—Leave to appeal 
—When granted }—The general prin- 
ciples governing applications fur leave 
to appeal stated —HULL v. M'KENNA, 
** FRREMAN’S JOURNAL ” 0. FERNS ROM 
& TRaESLIBER!, [1926] I. R 402.—IR. 

sn. ———- 1 ——.. | Leave to 
appeal refused. — O’CALLAGHAN ¢. 
O’ ULLIVAN, (1926, 1. R. 686.—IR. 


———__ eee ——.] —~ See, also, No. 
715. 











PART IX. SECT. 9. 


so. Stuy of excceution pending appeal 

What must be shoun—Alnlty of 
plaintuff to poy in erent of reveraal.}— 
GBKORGIA CONSTRUCTION Co., LTp. & 
BANK oF TORONLO vw. PACIFIC GREAT 
KASTERN Ry. Co. (B. (.), [1929] 4 
D. L. R. 607 2 3 Ww. Ww. R. 92.—C e 





714 i. Irish Free State Constuutwn 
Act, 1922 (session 2) (ce. 1)—T'ransfer- 
ence of assets of Hritish Government to 
Insh Hree State.-—Held: a debt due 
to the Land Commission, although resident in Northern G 
eee hae be Guan the logs pitfr, who resided In the Indsh Bree (MILITARY GOVERNOR), (1924] 2 1. R. 
Govt, of the Uintted Kingdom of Great for cisty un the 10 


Ireland to the Govt. of the event of dcft obtuining Judgme ut 
they would bo unable to inve it Arrest d& Detention) Temporary Act 


Irish Froe State.—Re Matoney, [1926 " ‘ , 
I extended in tbe Irish Free State, us (I. F. 8.) 1924—Intra vires ] -I’. 


I. R. 202.— IR. 


existing courts—Pending e 
of courts for Insh Free State.}—R. v. ficld. p 


4 
1920 (c. 67), es. 54, 55, 
Constitut 


Sue i eonsecacnce of preety or Genera: legislature, & the cts. 
apd Ppt ia oe. A.-G., [1928] 


vr. A.-¢ 
{1930} I. It. 65.— LR. 
714 b iii. 


Vol. XVII.—Dependencies. Cases 718—716. 


Part XIl—Irish Free State. 


718. Add. Citation :—21 L. G. R. 419, C. A. 


Add. Annotation :—Mentd. Campbell v. Pollak, 
[1927] A. O. 732. 


714, For the paragraph in the original volume 


substitute the following paragraph :— 


Transference of liabilities of British 
Government to Irish Free State.}—By agree- 
ments made in 1917, during the war with 
Germany, it was agreed between the British 
Govt. & resp. co., that the co. should make 
certain alterations in their railway lines in 
order to facilitate the carriage of coal from 
certain collieries for purposes connected with 
the war, the Govt. undertaking to reinstate 
the lines after the conclusion of the war. 
In 1922, Irish Free State (Agreement) Act, 
1922 (c. 4), & Irish Free State Constitution 
Act, 1922 (session 2) (c. 1), were passed. At the 
date of the passing of these Acts the contracts 
with the Govt. were still executory :—Held : 
the effect of these Acts, & of the Orders made 
under them, was to transfer the liability under 
the contracts of 1917 from the British Govt. 
to the Govt. of the Irish Free State.—<A.-G. 
v. Great SOUTHERN & WESTERN Ry. Co. 
or IRELAND, [1925] A. C. 754; 94L. J. K. B. 
772; 183 L. T. 668; 41 T. L. R. 576; 69 
Sol. Jo. 744, H. L.; revsg. S. C. sub nom. 
GREAT SOUTHERN & WESTERN Ry. Co. or 
IRELAND wv. R., [1924] 2 K. B. 450, C. A. 


714a. —— Effect of on Judgments Extension 


Act, 1868 (c. 54).J—-The effect of Irish Free 
State Constitution Act, 1922 (session 2) 
(c. 1), 8. 1, & art. 73 of the Schedule thereto, 
é& of Irish Free State (Consequential Pro- 


visions) Act, 1922 (session 2) (c. 2), 8. 1 (1). 
is that Judgments Extension Act, 1868, has, 
since Dec. 5, 1922, ceased to apply to the 
Irish Free State.-BANFIELD v. CHESTER 
(1925), 04 L. J. K. B. 805; 188 L. T. 623; 
41 T. L. R. 663; 69 Sol. Jo. 602, C. A. 


—— ——.,]—See, also, No. 716. 
714b. Government of Ireland Act, 1920 (c. 67), 


8. 56 (6), Sched. VIII—Constitution of Irish 
Free State (Saorstat Eireann) Act, 1922 
(No. 1 of 1922), Sched. I, art. 78——Right of 
transferred civil servants to compensation on 
retirement in consequence of change of govern- 
ment.|—Wiaa@ v. A.-G. oF lrisH FREE STATH, 
[1927] A. O. 674; 96 L. J. P. C. 88; 1837 
lL. T. 460; 43 T. L. R. 457, P. ©. 


Annotations :—~Folld. Re Transferred Civil Sorvants (Ireland) 
Compensation, [1929) A. GO. 242 i 
(1929), 46 TLR 


714c. S.P. Re TRANSFERRED (CIVIL SERVANTS 


Refd. Nixon v. A. G 


(IRELAND) COMPENSATION, {1920] A. GC. 212 ; 
sub nom. Re IRisn Civit SERVANTS, D8 [.. J. 
PC. 38; 140 LE. TT. 2513 sub nom Re 
ARTICLE X OF ARTICLES OF AGURLIEMIENT KOR 
TREATY BETWrEN GreAT Brirvain & Inric- 
LAND, 40 Yr; L. R. ais P, Cc. 


afnnotation Consd. Nixons A Ge, [1980) § Ch 60, 
715. After this case add ‘‘ Sec, also, cases in Part 


IX., Sect. 8, sub-sect. 4, ante.’ 


716. Add. Citations :-—[1924] 1 K. B. 214; 93 


JT. J. K. B. 331; 180 L. 1. 269 

Add. Annotations :— Folld. Banfleld v. Ohester 
(1925), 94 L. J. K. KB. 805. Retd. Pertorme- 
ings Right Socwty, Ptd ¢ Bray U.P. C., 
[1930] A.C. 377, 


Notes on Canadian Constitutional Cases 


(Vol. XVII., p. 508). 


Cases coming under this head decided since the publication of the original volume have been 
included on pp. 511-521, ante. 


PART XII. 


Applcation on 


GIBBON © A Cd OF 
Srvaik, (1930) 1 aod 


costs Resident an postion of forcigner | 


irdjand that (o'GonnesL) vo. HARE PARK 


state, mnught be ordcred to give security 
ound that in. the 


Tues the Ofreachtas is a free & unfettered 


IR. k gigluture, & thore is nothing in the 


treaty, the constutution, or the statute 


if detts he Obmeachtas authorino = tho 
. ' detention of untried persons.—R. 
AMP 


sz ——-— Public Safety (Powers of 
r, 


(O’CONNELI) ». Hang Park Cavs 


714 il. ——— Effect on tira an of Judgements Kxtensrionh Rete dees no (MILITARY GOVERNOR), [1925] 2 1. Jt 





Jonger applied to that 
id itis. must give security for  104.—TIA, 
M‘Krnna, (1920) 


so. Duty of itttarne ys General ty 


nage T Dae ah nial JUDGE, wr | in. re ve ut ve aes ke Ta : vie su 

anaes : a rd inahing way Chest on 

(c A) —Ordina oy tequolstvon | =e ie. Ace 1932 (ec pies Effect oh Campane bn ult of it tute A PaO UA eh 
* o Pn the “Ue ° e ° pf, a 11x i AQ 

M‘BRIDE, (1928) I. R. 451.— IR, ‘Acts.)—On petition bya shareholder “gr yD “oe the combat LION Viuonk 
{71 . 


b i. Government of Ireland Act, for the compulsory winding mp oe CO. 8, AG, {19d0; 1 | 


ion of Insh Free ‘aorstat 


ched. VIII 9% an unregistered co. :—/H« 
State withstanding the provisions of the abovo siroclalank drighl “dic angi, 


not se. fliiegal arrest ct oremoral from 


(S 
Eireann) Act, 1923 (No. 1 of 1922), act & of the Orders thereunder, the | i avisions of {ts Att. 6 of the 


Cem 


= ( WSIDY ae 
3. OF THE Iki-u FREE STATE, 1 I. lt. 100.—IR. 





ched. I, Art. 78—Right of transferred Cos. Acta remain in full force Watt | Co iration of th Jsish I 166 state do 
of Spagetti 
Ireland had no jurisdiction to make fait wore sought to arrest a purse 
the ordor —Re PORTARLANG Lon | Lee ite wally & rCMOve bin out of the puis 


714 b ‘i. -} raio Laicnr & PowEk Co, Lrp , [1422] diction before he could apply tur + 


not exclude Jutmdiction to grant an 
wngunection fy sp appropiate case 


wiit of fabeas corpus. O Boxtk & 


sw. Power of Oireachtas.) — Within | 10bGF RE v. A.-GI& GHNE RAL O DUpkyY, 
——_ ——.}-Firz- the whole neo the Irish Free State, | (1929) I. it. 568.—IR. 
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Cases 9—150a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


DESCENT AND DISTRIBUTION. 


Nore.—For the references to Law of Property Act, 1922 (c. 16), substitute references to 
Administration of Estates Act, 1925 (c. 23). 


Part Ill.—Devolution of Real and ‘Personal Estate. 


. Citations :—Delete ‘ C. A.” 

10. After this case add ‘ Death after 
1925.]—-See, now, Administration of states 
Act, 1925 (c. 23), 8. 9.”’ 

10a. -—-- Administration of Estates Act, 1925 

(c. 28), ss. 51, 55 ~— Estate of lunatic No com- 

mittee or trustee appointed.| For six years 

before her death a lady was a certified patient 
at a mental home, & without any testa- 
mentary capacity. She was not, however, 

a yunatic so found by inquisition, & never 








had a committee or receiver. She dicd at 
the home on Feb. 1, 1929, a spinster & 
intestate, aged seventy-six :—//eld : her real 
estate went to her heir at law under Adminis- 
tration of Mstates Act, 1925 (c. 23), 6. 51 (2), 
which exemption section, read with the 
definition section, sect. 55 (1) (viii.), was not 
confined to cases where a lunatic or defective 
had a committee or receiver.— He GATES, 
GATES v. GATES, [1980] 1 Ch. 199; 99 
J.J. Ch. 161; 142 L. T. 327. : 


Part IV.—-Descent of Real Estate. 


74. Add. Annotation :—Refd. Re Price, [1928] 
Ch. 579. 


102a. ——— ——.J—PuiLporrs d. Pumporrs »v, 
JAMES (1784), 3 Doug. K. B. 425; 99 E. R. 730. 
Annotations :—Distd. He Sheppard, She} ard v. Manning, 
[1897] 2 Ch. 67. Expld. We Inman, Inman v. Inman, 
[1903] 1 Ch. 241. 
113a. Lease pur autre vie—To A. & his heirs— 
Heir special occupant.|—-PmiLpotts d. Puir- 
PoTrs v. JAMES (1784), 3 Doug. K. B. 425; 

09 EK. R. 730. 


Annotation s :— Distd. Re Shoppard, Sheppard v. Manning, 
[1897] 2 Ch. 67. Consd. He Inman, Inman v. Inman, 
{1903} 1 Ch. 241. 

132a. --—- —— .]— RAWLINSON v. MONTAGUE 

(DucHEss) (1710), 2 Vern. 667; 3 P. Wms. 
264, n.; 23 B. RK. 1035. 


Annotation :—Consd. Bearpark v. Hutchinson (1830), 7 
Bing. 178. 


133. After this case insert ‘‘—— Liability to legacy 
duty. |—Sce Estate & OTHER DEatu DuTIxKs, 
Vol. XXI., p. 68, No. 377.” 

138a. 8. P. Lock v. Lock (1710), 2 Vern. 666 ; 23 
Li. RK. 1035. 


134a. Construction of ancient customary — 


** Nepos.’’|— WHITLOCK v. WHITLOCK (1924), 
40 T. L. BR. 566, D. C. 


144, Add. Annotation :-—Mentd. Ie 
Smalley v. Scutton, [1929] 2 Ch. 112. 





Smalley, 


150a. Copyholds subject to custom of gavelkind — | 


Enfranchisement by Law of Property Acts— 


died on Jan. 28, 1926, without issue & with- 
out having confirmed or republished his will 
which he had made on July 20, 1925. Ife 
was, before Jan. 1, 1926, when the Law of 
Property Act, 1925, came into operation, 
tenant of one undivided ninth share in cus- 
tomary tail special by descent in land formerly 
of copyhold tenure subject to the custom of 
gavelkind, but at that date by virtue of 
sect. 128 & Sched. 12, para. 1, sub-s. (a), of 
Law of Property Act, 1922 (c. 16), & sect. 202 
of the Law of Property Act, 1925 (c. 20), 
of freehold tenure, the entirety of the land 
which then became vested by virtue of 
Part IV. of Sched. I. para. 1, sub-para. 4 
of Law of Property Act, 1925 (c. 20), in the 
Public Trustee, having subsequently become 
vested in trustees appointed in his place upon 
the statutory trusts mentioned in sect. 35 
of Law of Property Act, 1025 (c. 20): -— 
Semble: in the absence of a _ statutory 
conversion of land into personal estate, the 
share of T. in the Jand on his death descended 
under the Inheritance Act to the heir at 
common law of the body of the last purchaser 
& not to the heir in gavelkind of the last 
purchaser ; the effect of the enfranchisement 
having been to destroy the gavelkind custom. 
—Re Prick, [1928] 1 Ch. 579; 97 L. J. Ch. 
423; 139 L. T. 339. 


.1nnotations -—Refd. Re Kempthorne, Charles v. Kempthorne 
(1929), 46 T. L. RR. 15, été Newman, Slater ¢, Newman, 


Destruction of custom of gavelkind.]—-T. 








PART IL. 


ai. Meaning of *‘ legally represent” 
d ** legal representatives of ’’-—Ontario 
Devolution of Estates Act, a. 30.)—Re 
MacKrnain, [1927] 4 D. L. R. 825; 
61 0. L. R. 230.—CAN. 

sa. Afurderer—Not entitled to share 
tn estate of rictim.|—Re MUEDAINI 
teTaTs, [1927] 4 D. L. R. 1137; [1927] 
2W.W. RR. 38; 38 B.C. RR. 319.—CAN. 

sb. Afarriage Ordinance, 1884, of 
Southorn Nigeria, 8s. 38, 39—Con- 
struction.) MARTINA v. FOWLER, [1926] 

2. 716: 95 TE. JP. 80; 155 
lL. T. o82. NIGERIA, 


PART III. SECT. 1, 
ad. “‘ Devolve’’—Local Registration 


of Title Act, a. 84.}—M‘DONNELL »?. 
STENSON, [1921] 1 I. 2. 80.—IR. 


ef. ——-- ———. }—_ COLLINS v. COLLINS, 
{1924) 1 I. R. 72.— IR. 


PART IV. SECT. 1 


h i, ——.]--MAcLEan & GRAHAM ¥. 
— & MAackinrosn, (1927) N. 109. 


h ii. Who are.|-—-Luk v. BRANS- 
COMBE (1925), 52 N. B. R. 239.-—-CAN. 


ej. Affect of Dominion Land Titles 
Act, 1894 (ec. 28), 8. 3.J—Re JENSEN 
(Alta.), [1927] 1 D. L. BR. 763 [1926] 
3 W. W. R. 737.—CAN 
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(1930) 2 Ch. 409; dt Thomas's Will Trusts, Powell v. 
Thomas, [1930] 2 Ch. 67. 


PART IV. SECT. 2, SUB-SECT. 2.— 
A. (a). 


8k. FH cir of half-blood— Onus of proof.] 
—~Where a purty claims as one of the 
heirs of the half-blood of an intestate, 
& in his bill professes to set out how 
his interest arisos, it is necessary for 
him to negative the fact of the intestate 
having obtained the land by gift or 
devise from his ancestor; or, if he did 
so obtain it, the claimant must show 
that he is of the bivod of such ancestor. 
Pal *. PLER (1867), 13 Gr. 311.-— 


PART IV. SECT. 4, SUB-SECT. 2. 


h. Read now “* 113ai.” 
k. Read now “ 113a ii.”” 
1. Read now ** 11a iii.”’ 


Vol. XVII.— Descent and_ Distribution. 


Part V.—Distribution 


161. Citation :—For 
218.” 


165a. Subject to interest of posthumous child.]} 
-——Distributory share vests on the intestate’s 
death, but not so as to exclude a posthumous 
child.—-EDWARDS v. FREEMAN (1727), 2 
P. Wms. 435; 24 E. RR. 803, L. C. 

Annotations :—Folld. Wallis v. Hodsen (1740), Barn. Ch. 


“Skin, 212” read ‘' Skin. 





272. Refd. Villar v. Gilbey, {1907} A. ©. 139. Mentd. 
Evelyn v. Evelyn (1731), 2 P. Wms. 649: Morris ». 


Burroughs (1737), 1 Atk. 399; Groen v. Ekins (1742), 2 
Atk. 473; Parsons v. Parsons (17114), 9 Mod. Rep. 464; 
Elliot ». Collier (1747), 3 Atk. 526; Boyd v. Boyd (1867), 
L. R. 4 Eq. 305; Taylor v. Taylor (1875), L. R. 20 Eq. 
155; Re Blockley, Blockley ». Blockley (1885), 29 Ch. D. 
250; Re Ford, Ford v. Ford (1901), 46 Sol. Jo. 51. 
165b. : ~+-J. W. died intestate in 1724, 
& left issue TIT. W. who died within a week 
after his father, & his wife enceinte, & on 
May 29 following pltf. was born; she is 
entitled to her share under the Statute of 
Distributions, as much as if she had existed 
in his lifetime.—Wanhuis v. Hopson (1740), 
2 Atk. 114; Barn. Ch. 272; 26 E. R. 472, 
L. Cc. 

-{nnotations :-—Folld. Burnet ¢. Mann (1748), 1 Vos Sen. 
156; Thellusson v. Woodford (1799), 4 Ves. 227. Refd. 
Thellusson v. Woodford (1805), 1 Bos. & P. N. R. 357, 
Villar v. Gilbey, [1907] A. C. 139. 

165c. -}—A child en ventre sa mre may 

take under the Statute of Distribution.— 
THELLUSSON v. WOODFORD (1799). 4 Ves. 227 ; 
31 E. R. 117, I. Cis affd. (1805), 1 Bos. & 
P. N. R. 357, Ht. Tu. 

Annotations :-—Refd. Blackburn e«. Stables (1514), 2 Ver. & 
B. 367; #te Burrows, Cleghorn v. Burrows, (1895] 2 Ch. 
497; Re Wilmer’s Trusts, Moore v. Wingtleld, [1903] 1 
Ch. 874; Villar v. Gilbey, [1907] A. CL. 139. Mentd. 
Godfrey v. Davis (1801), 6 Ves. 43; St. Paul’s v. Morris 
(1804), 9 Vos. 316; Underhill ». Horwood (1501), 10 Ves. 














209; Beard vo. Westcott (1813), 5 Taunt. 30383; South. 
ampton v. Hertford (18513), 2 Vea & B. ts Cade _ 


Palmer (1833), 10 Bing. 140; Doe d. Winter v. Perratt 
(1813), 6 Man. & (:. 314: Cooke v, Turner (1841), 14 Sim 
218; Nightingale ov. Goulbourn (1448), 2 Ph. 594; 
Iigerton v. Brownlow (1853), 8 State Tr. N.S. 193; Langdale 
v. Briger (1856), 8 De G M.& G,. 391; Turvin v. Newceomo 
(1856), 3 KK. & J. 16; Thellusson vo. Rendlesham (1859), 7 
H. L. Cas. 429; Lastern Counties, ete. Cos. uv Marriage 


PART V. SECT. 1. 


of Personal Estate. 


(1860), 9 H. L. Cas. 82; Income Tax Special Purposes 
Comrs. ©. Pomsel, (1891] A. C. 531; Re Stamford & 
Warrington, Payne ». Grey, {191)} 1 Ch. 255; Ae Villar, 
Public Trustee vr. Villar, [1929] 1 Ch. 243. 

See, now, Administration of Estates Act, 
1925 (c. 23), ss. 47 (1), 55 (2). 
Add. Annotation:- -Consd. Re Jones, Johnson 
v. A.-G., (1925) Ch. 340. 
Add. Annotation: Refd. Re Bower Williams, 
Ev p. Trustee, [1927] 1 Ch. 44). 
Add. Annotation: Consd. Re Bower Williams, 
ie p. Trustee, [1927} 1 Ch. 441. 
187. Add. Annotation: —Consd. Re Bower Williams, 

Le p. Trustee, [1027] 1 Ch. 441. 


188a. Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (i) --Interest on sum charged - 
Payable out of corpus of estate.) -Under 
above sect. interest becoming payable on the 
sum of £1,000, thereby charged on the estate 
of an intestate in favour of a surviving wife 
or husband is not a charge upon the income 
but upon the corpus of the estate.- Me 
SAUNDERS, PUBLIC TRUSTER vu. SAUNDERS, 
[1929] L Ch. 671; 08 Th. J. Ch. 3035 141 
L.T.27; 45 T. L. BR. 283. 

202a. Under Administration of Estates Act, 1925 
(c. 23), s. 46 (1) (i) Interest on sum charged 
~Payable out of corpus of estate.| /tr 
SAUNDERS, PUBLIC TRUSTER vo SAUNDERS, 
No. 188a, ante. 


Add. Annotation: N.F. Re Brooks, Public 
Trustee v. White, [1928] Ch. 214. 

In the cross-reference following this case for 
“p,. 148, No. 374,” read “ p. 374, No. 148.” 


For ‘Mother, brothers & sisters -Mother 
takes half & brothers & sisters half - Subject to 
right of widow.] ’?? read “ Mother, brothers & 
sisters Share molety equally Widow taking 
half.] ’’ 


256. Add. Annotulion: -- Consd. Re 
Greener v. Merrall, [1924] 1 Ch. 46. 


173. 
180. 
181. 


2382. 
234. 


239. 


Merrall, 


ni. -———- As amended by 17 Geo. 5, 
ce. 35, 8. 2- Effert of.j—He Shier, 
ante, not overruled, & the practice 
adopted since that decision not altered. 
—Re ALLISON, [1927] 4 Db. L. RR. 729; 
61 O. L. R. 261.- CAN, 


PART V. SECT. 3, SUB-SECT. 1. 

fi. Provision made for widow—Less 
than amount recevvable on intestacy— 
What relief granted.)—The discretion 
conferred on the ct. in favour of the 
widow, who applies for relief under 
Married Women’s Relief Act is restricted 
by implication to the portion of her 
deceased husband's estate which she 
would have received on an intestacy.—- 
MCBRATNEY v. MCBRATNEY (1919), 59 
S.C. RB. 5503 {191913 W. W. Ik. 1000 ; 
50 D. L. R. 132.—CAN. 


PART V. SECT. 3, SUB-SECT. 2. 

sk. Effect of charge.)—Held: the 
widow is nat entitled to ony portion 
of the real estate in specic.—CUNNING- 
HAM vw. CUNNINGHAM, [1920] 17. R. 119. 


sl. S. P. DUNTCAN v. DUNICAN, [1920] 
11. R. zlv.—IR. 


PART V. SECT. 3, SUB-SECT. 3.- A. 


213 i. Covenant to secure payment of 
gum of moncey—Sutisfaction pro tanto. }— 
F. on his marriage executed a bond, 


whereby, fin the event of his death in 
the lifetime of his wife, » sum of moncy 
was to be paid to two trustees in trast 
for his wife. F. predeceased his wife, 
intestate & without msue :-~ Meld: the 
bum secured by the bond was to be re- 
trurded, In the absence of evidence of 
auy other intention, as satusfaction pro 
tanto of the widow’s share of her bus- 
band’s estute.—MaTHEWS v. DONEGAN 
& Cuoks, (1925) 11. R 201. - IR. 


229 v. -- .}-—The words “ child or 
children of a deceased brother or 
sister’? in Intestate Successions Act, 
R. S. A., 1922 (c. 143), 8. 7 (2), ncan 
issue in the first generation only, & do 
uot include grandchildren or more 
romote deseendants.-~— Jt Iw Luby 
(Alta.), [1925] 1 W. W. It. 816.--CAN. 

a i. J—Held: such ehild 
not, entitled in Saskatchewan to share 
in the estate of the father dying 
intestate & domiciled in Suskutchewan 
before the coming into force of Adoption 
of Children Act, 1922.—BORS\FIEL 0. 
BURNFIEL, 11926) 2 D. L. lk. 129; 
[1926] 1 W. W. RR. 657; 20 Sask. LR. 
407.—CAN. 

aii. --- — .J- The word “child” 
in « will made in Saskatchewan by | 
testator domiciled thercin, who died | 
befure the coming into force of Adop- 
tion of Children Act, 1922, held not to | 
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PART V. SECT. 4, SUB-SECT. 1. CAN 


inelude an adopted child, even though 
under the law of the forolgn state where 
the child & Its adopting parents were 
domiciied & in which It was adopted 
the effect of the udoptlon waa to 
entitle it to all the rights of w child 
of its adopting father born in lawful 
wedlock. st DONALD ESTATE, DALD- 
WIN @ Moonky, (1928) 4 D. DL. RR. 18h 
[L0ZB1 2 WLW. Lt. 6303 cffi., (A929) 2 
DL RY, OC OR. S08, aubacquent 
proceedings, (1928) 4. DD. I. KR. TTL. 


adit, — Child Welfare Act - Peeytht+ 
of ranherntlance.| Child Welfare Act 
does not ereate wa new canon for. the 
construction of wills. Therefore, where 
the adopted daughter was the niece 
of the fovtor father’s wife & bth wall, 
after making provision fur sald adopted 
daughter by name, gave part of the 
residue of bis estate to his & his wife's 
next-of-hin, eafd daushter took under 
the residuary bequest a4 his wife's 
nieco & not aa the tostator’s ohild.— 
le Scorr Estate, (1028) 1 W. W. KR. 
16%.- CAN. 


PART V. SECT. 6. 


sp. Not widow of only Sheu pre- 
discasing untestate.\- Re END RON, 
(1926; 2 D. L. 1. 436. CAN. 


st. Lrothera &: sisters -Of anfant 
dying after father who predeceuned 
grandfather—Infant’s share in grand. 


Cases 285-345. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Part Vil.—Escheat and bona vacantia. 


285. Add. Annotations :—Consd. A.-G. for Alberta 
v. A.-G. for Canada, [1928] A.C.475. Mentd. 
Re Ellwood, [1927] 1 Ch. 455. 


292. Add. Annotations :—Refd. Re Deloitte, 
Griffiths v. Deloitte, [1926] Ch. 56: Me Tong, 
Hilton v. Bradbury, [1930] 2 Ch. 400. 


806. Add. Annotations :—Mentd. The Carlgarth, 
The Otarama, [1927] P. 93; Lagan Naviga- 
tion Oo. v. Lambeg Bleaching, Dyeing & 
Finishing Co., 19277 A. C. 226. 


311. Add. Citations -—[1924] 2 Ch. 19; 938 
nee Ch. 488; 180 L. T. 800; 68 Sol. Jo. 


315. After this casc add ** Land in Alberta granted 
by Crown.|—-See DEPENDENCIES, No. 98b.” 

829. Add. Annotation :—Refd. Re Cullum, Mercer 
v. Flood, [1924} 1 Ch. 540. 


380. After this case add ‘‘ aby oe in Alberta.|— 
See DEPENDENCIES, No. 98b. 


———.|—A lunatic, at the date of her 
death in 1798, was entitled to certain funds in 
ct. representing the residuary estate of her 
father. In 1794 the master had reported 
that the lunatic had no heir-at-law or next 
of kin. In 1798 & 1801 the Crown made 
ex gratia grants of the funds to ccvrtain persons 


336a. 








& obtained an indemnity in respect of the 
grants. In 1926 a petition was presented 
by persons c to be the next of kin 
of the lunatic for the payment to them of 
the whole of her personal estate. The parties 
sought a determination of the following 
questions: (1) whether the petition was 
maintainable on the assumption that no part’ 
of the funds ever came into the hands of or’ 
was dealt with by his present Majesty or 
his nominces or grantees or was carried 
the Consolidated Fund; (2) whether the 
petition was barred by any Statute of Limita- 
tions; (3) whether in view of Petitions of 
Right Act, 1860 (c. 34), s. 5, suppliants could 
proceed without serving the ‘petition upon the 
successors in title of the persons to whom the 
ex gratid granis had been made :—Held: the 
first question must be answered in favoyr 
of suppliants.—Re Mason, [1928] Ch. 385 ; 
97 L. J. Ch. 821; 139 L. T.477; 44 T. L. R. 
2265 ; affd., [1929] 1 Ch. 1, C. A. 

837a. ——- ———.]—te MASON, No. 336a, ante. 

344. Add. Annotation :—Mentd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 


845. Add. Annotation :—Mentd. A.-G. for Ontario 
v. McLean Gold Mines Co. (1926), 95 L. J. P.C. 
217. 


Sresea a Tt Pa on Estates 
Act, R.S.S., 1920 (¢. 73), 8a. 1 3./- 
ite 'QRORGET Tees (Sask. : ee 
1D. L. R. 230; [1927] 3 W. 

769.—CAN 


PART V. SECT. 7. 

249 lil. --—- —-—- -———.]—M. who 
was unmarried died intestate. He bad 
one sister still Wving, & another sister 
vie had predeoen him, left one son 

living. One brother waw still living. 
A seoond brother who had predecoased 
him Jeft three children still Hving, & 


a third brother (A.) who had pre- 
deceased him left nine children stil) 
living, & a tenth child (E.) who had 
redeceased M. left four children 
grandehildren of M.) stall livin; On 
a petition for directions :—He > the 
one-fifth share of the estate to which 
the brothor A. would have been entitled 
should be divided into ten parts, & one 
of the ten parts should he divided 
equally amongst Edward’s = four 
childron.— Ie McKay (1927), 39 
B.C. 1h. 51.—CAN, 


251 iii. 





ee te GRANE 
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IKxIATL, GRANT «. MORRISON (B. C.); 
[1929] 3 W. W. i. 611.—CAN. 
PART V. SECT. 8. 


h i. ~— Uncle & children of deceased 
uncles.}—Re KRORSING KSTATH, 11928] 
1 ere R. 6433; (1928) 1 W. W. "RL. 224; 


PART V. SECT. 9. 


S. P. Re JENSEN (Alta. x 
agen pe. R.76; [1926]}3 W.W.R 


Vol. XVOI.-—Cases 10—214a. 


DISCOVERY, INSPECTION, AND INTERROGATORIES. 


Part |.—In General. 
10. Add. Annotation :—Mentd. Lapish v. Braithwaite, [1925} 1 K. B. 474. 


— 


Part !l.—Discovery of Documents. 


77a. 





Inquiry as to damages.j——-There is no 


different principle applicable to an application 
for discovery of documents on an inquiry as 
to damages from that which prevails on an 
application for discovery where any other 


issue 


has_to be tried between opposing 


arties.—Britisu Unirep SHor MACLUINERY 
» Ura. v. LAMBERT HowaRTH & SONS, 


Lp. (1929), 46 R. P. C. 315. 


86. Add. Annotation :—N.F. Wakeficld v. Board 
(1928), 45 R. P. C. 261, 
87a. ——.|—WaAKEFIELD & Co., Ltn. 





(1928), 45 R. P. C. 261. 


v. | 
BoarpD (TRADING as J. P. Buoarp & Cb.) | 


88. Add. Annotation :—Mentd. Delahunt v. Moody 


(1927), 21 B. W. ©. C. 588, 
99. 
v. Cavendish (1925), 42 T. L. R. 134. 


Add. Annotation :—As to (2) Apld. Cavondish 


126. Add. Annotation :—Folld. Seddon v. Com- 


mercial] Salt Co. (1924), 69 Sol. Jo. 159. 
127. Add. Annotation :—Overd. 

mercial Salt Co., [1925] Ch. 187. 
127a. 





Seddon v. Com- 


———.}—By an underlease lands & works 


were demised to the first defts. for the term 


of twenty-one years less one day. 


The under- 
lease contained a covenant by these defts. 
that they would not assign, transfer or part 
with possession of the demised premises or any 
part thereof without the consent of the under- 
lessor, & that in ease of the breach of such 


— 


covenant it should be lawful for the under- | 
lessor to re-enter upon the demised premises, | 
& that thereupon the demise should absolutely 


determine. Pltf., the purchaser 


of the 


reversion on the underlease, brought an action 


PART I. SECT. 1. 

,sa. Whether experiments ordered— 
Not necessary for proper determination 
of tgsues.|--NICHOIS vu. T. T. C., [1928] 
21D. L. R. 364; 34 Can. Ry. Casa. 252: 
v2 O. L. R. 124.—CAN. 


PART HU. SECT. 4, SUB-SECT. 1. 


de 


ma Co., Lryp. tr. 


| 
{ 135. 
| 471. 


214a. 


tion that it was not shown that deft. 
was a legal entit 
sued :—Held : 


capable of being 

by 80 pleading 
must be deemed, before the trial of the 
action, to be a corpn. for the 
of the tigation, & so rompellable to 
roake discovery.—CENTRE STAR MIN- 
Rosstay. MINER’ 


to recover possession of the premises. Ly 
his statement of claim ho alleged that the 
first defts., in breach of their covenant, had 
transferred, underlet or parted with the 
possession of the premises to the second defts., 
&/or the third defts. By their respective 
defences defts. traversed the allegations in 
the statement of claim. Onasummons taken 
out by pltf. asking that the second defts. 
might be ordered to tile a full & sufflcient 
affidavit of documents, the judge, consider- 
ing himself bound by Powis (Harl) v. Negus, 
No. 127, made the order asked for :—-/feld : 
there was one issue only between pltf. & the 
three defts., namely, whether the under- 
lease, subject. to which pltf, as he alleged 
derived his title to the possession of the 
land in question, was still subsisting or had 
been determined by the oxercise by pltf. of 
his right of re-entry, & that being so, the 
well-established rule that the ct. would not 
assist a forfeiture by ordering discovery of 
documents applied, & the order made against 
the second = defts. must be discharged. 
Poww (karl) v. Negus, Now 127, overd.— 
SEDDON tv. COMMERCIAL SALY Co., Ian., 
[1925] Ch. 187; 94 L. J. Ch. 228; 132 
L. T'. 437; 69 Sol. Jo. 159, C. A. 
§fdd. fnnolation: Fotld. Gale ov. Denman 
Pieture Houses, Ltd, (L9so] 2 KK. B. 58s, 
Add. Annotations ;:—--Aa to (2) Consd. Soviet 
Republica Union v. Belaiew (1925), 42 T. L. R. 
21. Refd. Duff Development Co. v. Kelantan 
Government, [1024] A. ('. 797. 

| The et. will not, save in very 
exceptional circumstances, order a deft. to 








SN ed _ 


discovery can be 1iade, that certain 
questions in the suit should first be 
decided, the propit ordor to inake is 
that the suit should be sot down for the 
settlement of the issues. The judge 
willthen bein a position to decide which 
of the issues aro necessary to bo deter- 
mined before the question of Inspection 


urpose 


130 iv. ——.)—Batrre v. INGLIS & 
eo Lrp. & Jamison, [1926] N. 53.— 


130 v. ——.]}— Deft. co. sought pro- 
duction of a diary which had been kept 
by one of pitts.’ solrs., & which, it was 

»Tecorded an interview between 
such solr. & a person other than pitfe. 
in the action, at which interview the 
preparation of a debenture was dis- 
oussed :—Held: the diary was the 
solrs.’ property, & aa they were not 
parties to the action, there was no 
power in the present proceedings to 
order production & inspection of their 
diary .—— P Bros. v. Brracn & Brav- 
SHAW, {1928] N. Z. lh. R. 360. —N.Z. 

sb, Miners’ unwn—Defence led 
raising question whether defendants 
legal entity.}--A miners’ union entered 
&n appearance in an action, & by 
statement of defence raised the objec- 


UnIow (1902), 9 B. GC. R. 190 —CAN. 


PART Il. SECT. 4, SUB-SECT. 2. 
a. Cilatwn:—For ‘[1908) S.C. 
335 * read “ (19091S. C. 335.” 


PART Il. SECT. 4, SUB-SECT. 4.—A. 

182 i. Whether next friend may make 
afidant.}—The ct. Ho mot order # 
party to an action who ts of unsound 
mind, or his next friend or the Public 
Trustee administering such person’s 
estate under Mental Defe tives Act, 
19J3, & 100 (hk), to make an affidavit 
of documents in compliance with an 
order for discovery under ftule 1614; 
& Rule 1674 does not apply to petsons 
of unsound mind.——TABKLK ? AtoAR, 
JIM2S NOL. 2. 929 


PART II. SECT. 5, SUB-SECT. 1. 


se. Not till issues de fined.}—When 
it is necessary, before an order for 
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| 


or discovery can be decided.— lHaGLrt 
Stan & BRITISH DOMINIONH INSURANCGI 
Co v, DINANATH (1922), I. L. A. 47 
Bom. 509.—-IND. 


PART II. SECT. 5, SUB-SECT. 3. 

2181. Not till after defence delucred ~ 
Tnterlocutory fJudynuut nagned) After 
pltf. had signed interlocutory judgment 
ugainst doft. in an action of tort, deft, 
sought to examine the pie for dJx- 
covery, the action belng about to come 
on at the assize4 for asessinont of 
damages. 3 189 states that the 
evamination of pltf by deft. may take 
place at apy time uffer such deft. has 
dchivered bis statement of defence *- 
Wald. deft could not examine pltf 


AnH Y YP BRENTON (3889), 13 FOR 
4< CAN. 
218 il. aw =~ =.) -Fong Sound 


SHING WAH, [1928] 3 D. LL. 1 tsi, 


b2 O. L. R. 370.-——-CAN. 


Cases 214a—468. 


produce documents in his possession before 
pltf. has delivered his statement of claim.-— 
GALE v. DENMAN PICTURE HOUSES, LID., 
[1930] 1K. B. 588; 99 L. J. K. B. 351; 143 
L, X 31; 46 T. L. R. 282; 74 Sol. Jo. 187, 
CM. A. 


238. Add. Annotation: —Refd. Tecalemit v. Ex.- 
A-Gun (1926), 44 R. P. C. 62. 

242. Add. Annotation :—Consd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 278. 

254a. Liberty to apply reserved.J—Poisson & 
Woops v. RopertTson & TURVEY (1902), 86 


L. T. 802; 50 W. R. 260; 46 Sol. Jo. 106, 
C. A. 


Sect. 7.—GROUNDS FOR RESISTING. 
(Vol. XVITI., p. 71). 
Vor “ Sect. 3, sub-sect. 2, ante,”? read ‘ Part 
III., sect. 9, post.” 
279. Citations :—¥For ‘‘ Birr. Prac, Cas. 1” read 
‘* Birr. Prac. Cas. 13.” 
324. Add. Annotation :— Consd. Godman v, Times 
Publishing Co., [1926] 2 K. B. 273. 
fdd. Annotation -— Refd. Minter v. 
J 1930] A.C. 558, 
373a. -——- ——-.]}—-THE Crty oF Baropa, No. 
874a, post. 
377. Add. Annotation :-—Refd. Minter v. Priest, 
[1930] A. C. 558. 
878. Add. Annotations :—Mentd. Huyton & Roby 
Gas Co. v. Liverpool Corpn. (1925), 42 T. L. R. 
116; Conquer v, Boot [1928] 2 K. B. 336. 
379. Add. Annotation :—Mentd. Parkinson, v. 
ek ae Ambulance & Harrison, [1925] 


373. Priest, 


ENGLISH AND Empire Diaest SUPPLEMENT. 


382. Add. Amnnotation:—Apld. Reddaway v. 
Hartley (1928), 72 Sol. Jo. 502. 


389. Add. Annotation:—As to (1) Apld. Chowood 
v. Lyall, [1929] 2 Ch. 406. 


894. Add. Annotations :—As to (2) Folld. The 
Hopper No. 13, [1925] P. 52. Apld. The City 
of Baroda (1926), 184 L. T. 576. Refd. Ankin 
v. Liondon & North Eastern Ry. Co., [1930] 
1 K. B. 527. 


405a. R. S. C., Ord. 31, r. 19A (3)—Effect of.|— 
REDDAWAY (F.) & Co. v. HARTLEY (1928), 72 
So). Jo. 502; 45 R. P. ©. 432. 


.}] — AsTRA - NATIONAL PRODUCTIONS, 
ea Propucrions, Lrp., [1928] 


456. Add. Citations :—93 L. J. K. B. 169; 
L. T. 139; 16 Asp. M. L. C. 236. 


462a. ——— Effect of.;—Where in an action 
on a marine policy the usual order is made for 
the filing of an affidavit of ship’s papers & 
for a stay of proceedings meanwhile, this stay 
does not operate to paralyse the activities 
of either party & prevent him preparing his 
case; & on a taxation of costs it is for the 
taxing master to determine, having regard 
to the stay & all other material factors, 
whether the costs were reasonably or pre- 
maturely incurred.—P&cCHERIES OSTENDAISES 
(Soc. ANON.) v. MERCHANTS’ MARINE INSUR- 
ANCE Co., [1928] 1 K. B. 750; 97 L. J. K. B. 
445; 1388 L. T. 582; 44 T. L. R. 270; 72 
Sol. Jo. 102; 17 Asp. M. L. C. 404, C. A. 

Annotation :—Refd. The Channel Queen, [1928] P. 157. 

468. After this case add ‘‘ For form of order for 


production of ship’s papers, see R. S. C. 
(No. 1), 1915, r. 11.” 


436a. 
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PART II. SECT, 6. 


256 ili. --—- — ——.]—Resp., a mombor 
of the Pormanent Defence force of 
the Union & discharged therefrom as 
medically unfit, applicd for an order 
on appit. to furnish him with a true 
copy of the inedical certificate issued 
under Act 27 of 1923, 8.54. He alleged 
he had sustained injurios in the dis- 
charge of & specially attributable to 
his duties, that be was cntitled to 
receive compensation in manner pro- 
vided under the sect., that he was 
dosirous of bringing an action to obtain 
compensation & that it was imperative 
that a copy of the prescribed inedical 
certificate referred to in sect. 54 should 
he disclosed to him bofore any legal 
steps were taken to enable him to 
determine the form of relief to which 
ho was entitled. A Provincial Div. 
having granted the application :— 
Held: os the real dispute between 
the | perbei was whether resp.'s ill- 
health was occasioned in the discharge 


of his official duties’ or not &, as it 


was only when the cause of his ill- 
health had beon oxstablished in his 
favour as a fact, that the ncoessity for 
the Inspection of the certificate might 
arise, the application was premature 
& should have been refused.— UNION 
GJOVERNMENT MINISTER OF DEFENCL 
v. Ae ZYt, (1929] App. D. 131.— 

256 1. —— —— .illeged partnership. } 

HARNAM SINGH ». Kapoor SINGH 
(1927), 39 B. Cc. lt. 485,.—CAN. 


PART Il. SECT. 9, SUB-SECT. 4. 


pi. —-—‘ Pleadings & proceedings *’ 
in specified action.|—Isitr & ISITT v. 
HAMMOND & NATIONAL RESOURCES 
oro: Co. (1924), 34 B. C. R. 133.— 


PART II. SECT. 9, SUB-SECT. 5. 


369 Vv. EID v. VAN- 
COUVER TuG BoaT Co., Ltp., [1928] 
2D. L. R. 2443 [1928] 1 W. W. R. 800; 
39 B.C. R. 479.— CAN. 


870 iii. ——-.]}—When in an affidavit 
of discovery priviiese is claimed in 
respect, of any document or documents, 
such document or documents must be 
specified individually in the schedule 
attached to the affidavit of discovery, 
& not referred to as being included 
ainong others contained in a bundie. — 
RUSHBROOKE v. O’SULLIVAN & HIBER- 
NIAN Finn INSURANCE Co., LTb., [1926] 
1 KR. §00; 59 I. L. Ty: 161.— IR. 


370 iv. -}+-Where privilege is 
claimed with respect to documents 
deponent is not required to describo 
the documents in such @ manner as 
would disclose the nature or parti- 
culars of such documents. ‘ A bundle 
of documents marked ‘ A ’& numbering 
1 to 160, all of which documents wero 
initialled by this deponent,’” is a 
sufficient identification of the docu- 
monts.—CAMPBELL v. Woopa, IRWIE & 
THE OANADIAN PRESS (Alta.), [1926] 


Bt See ee 
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2D. L. R. 805; [1926] 2 W. W. ht. 99. 
—CAN 


PART II. SECT. 10. 


385 iv. -}—Where deft. 
obtained an order for discovery, & in 
the affidavit of discovery it was sworn 
on behalf of pitf. that a document in bis 

ossession related sololy to plitf.’s case 

did not support deft.’s caso, & the 
Supreme Ct. had refused an application 
by deft. for inspection of the document : 
-——Held: on the evidence there was no 
substantial ground upon which to base 
@ conclusion that the statement in the 
affidavit was made crroneously or under 
a misconception of the character of the 
document, & the application was pro- 
perly refused.—SMITH, RTC. v. SUNDAY 
TrmeEs (1923), 31 C. L. R. 552.—AUS. 








388 i. Claim of privilege.}— 
Where an affidavit sets out positively & 
definitely that privilege is claimed for 
certain documents, on the ground that 
they arose out of negotiations carried 
on “ without prejudice,” that state- 
ment cannot be contradicted by 
affidavits or material from the other 
side; bunt it can be attacked or 
impugned only by some admission or 
qualification coming from that side.— 
Back v. OCEAN ACUIDENT & 
GUARANTER Co. (Man.), [ 1926] 2 
can: . 985; (1926) 1 W. W it. 883.— 





Vol. XVIII.—Discovery. Cases 494—743. 


Part IIl.-—Production and Inspection. 


494, After this case add ‘‘ Receiver & manager 
appointed by debenture-holders—Liability to 
produce.}]—-See Companrtss, No. 5087a, ante.” 

528a. ——— Action on bill of exchange—Deed 
giving time to principal debtor.]|—Where 
an action on bills of exchange was brought 
against deft., who pleaded that he was liable, 
if at all, as a surety only :—Held: he was not 
entitled to the inspection of a deed in pltf.’s 
possession, by which it was suggested time 
had been given to the principal debtor, but 
to which deed the surety was no party.— 
SMITH v. WINTER (1838), 3 M. & W. 309; 6 
Dowl. 386; 1 Horn & H. 45; 7L. J. Ex. 
79; 150 KH. R. 1162. 

539. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

589a. —— Action for slander.}|—Day v. TUCKETT 
(1846), 7 L. T. O. 8. 234. 

544. Add. Annotation :—As to (2) Apld. Chowood 
v. Lyall, [1929] 2 Ch. 406. 

555a. ——-.]—In an action of slander imputing 
to plitf. that he was the writer of a scandalous 
letter reflecting upon deft., the latter in one 


of his pleas set forth the letter & justified the | 


words spoken :—Held: pltf. should inspect 
the letter with witnesses, in order that he 


(1827), 7B. & C. 204; 9 Dow. & Ry. K. B. 

801; 5L. J. 0.S. K. B. 320; 108 B. R. 699. 

Annotations :~—Distd. Smith v. Winter (3838), 3M. & W. 

309; Day_v. Tuckett (1840), 10 J. P. Jo 358. Refd. 

Mutter v. Eastern & Midland Ry. (1888), 38 Ch. D. 02, 

650a. -—Ross v. LAUGHTON (1813), } 
Ves. & B. 349; 35 HW. R. 136. 


Annotations :—Conad. Griffiths v. Griffiths (1843), 12 L. J. Ch. 
397; Simmonds v. G. K. Ry. (1868), 3 Ch. App. 797: 
Re Hawkes, Ackerman v. Lockhart, (1898) 2 Oh. 13 2 
Rapid Road Transit Co., [1909] 1 Ch. 96. Refd. Bozon 
v. Bolland, Husband v, Bolland (1839), 4 My. & Cr. 364. 


651ia. —— .J—-BAKER v. HENDERSON (1830), 
4 Sim. 27; 58 E.R. 11. 


Annotations -—Distd. Warburton v. Edge (1839), 9 Sim. 508. 
Refd. He Hawkes, Ackerman rv. Lockhart, [1898] 2 Ch. 1. 


658. Add. Annotations :—Aplid. Fe Cameron’s 
Coalbrook, etc., Ry. (1859), 25 Beav. 1. Refd. 
Lockett v. Cary (1864), 3 New Rep. 405; 
Fowler v. Fowler (1881), 20 W. R. 800; Re 
pie ie Ackerman v. Lockhart, [1898] 2 
sh. 1. 

Add. Annotations :—As to (1) Distd. The City 
of Baroda (1926), 184 L. J. 576. Folld. 
Ankin ov. London & North Kastern Ry. 
Co. [L080] ER. B. 527, () A. ute to (2 
Expld. Bank ot Trade, tdd. oe. 











Russian 
British Sereen Produetions, Etd.. [iso] 2 
KK. 8. 90, 


might be prepared at the trial to show that 736. dd. Annotation :—~Apld. Minter v. Priest, 

it was not in his handwriting.—Cuntis v. [1920] 1 K. 13. 655. 

CURTIS (1833), 3 Moo. & S. 819. 740. Add. Annotation :— Apprvd. Minter v, Pricst, 
588. Add. Annotation :- Refd. Minter ev. Priest, [1920] 1K. 1. 655. 

[1980] A. C. 558. 143. Add. Annolation; -Consd. Minter v. Priost, 
640a. Broker’s book.}—BROWNING v. AYLWIN | [1920] 1 K. B. 055, 





PART Il. SECT. 4, SUB-SECT. 7. 


sf. Deponent on application for secu- 
rity for costa-—Produrtion of documents 
referred to in affidaril.}—COLLEGE 
BRAND CLOTHES Co., LTD. vy BROWN 
& FirzPaTrick, [1928] 2 D. L. R. 502; 
[1928] 1W. W. RR. 778, 23 Alta. L. R. 
363.- -CAN. 


PART III. SECT. 5, SUB-SECT. 1. 


625 ii. ——- .J—HaAInton ce. STREET 
§25 iii, —— Documents supporting 


case «=Or repelling defendant's case.] ~ 
As a general rule pltf. in equity is 
entitled to a discovery, not only of that 
which constitutes his own title, but 
also of whatever is material to repol 
the case set up by deft.; &, as a part 
of that discovery, to the production of 
such documents as aro material for the 
saine purpose. —LAWLOR v MURCHISON 
(1852), 3 Gr. 553.—CAN. 

r i. -}—In an action on a 
policy of insurance againat liability for 
damages, to recover the amount of 4 








ance co. had conducted the defence :— 
Held: piltfs. were entitled on dis- 
covery to know all that was donc by 
the insurance co. in defending the 
action & to eee all papers & documents 
eonnected therewith, & also were en- 
titled to the benefit of all invostiga- 
tions made, & opinions obtained, by the 
00.— WILLIAMB v. LONDON GUARANTEE 
& ACCIDENT Co., Ltp., [1925] 1 
W. Ww. R. 1023.—CAN. 


PART III. SECT. 5, SUB-SECT. 3. 
Patr & CARMAN (1884), 1 Man. L. R. 
—OAN 





| 
| 


683 §. Possession of agent .foeney 
must be established Pay-in slipa an 
hands of banker.) —A bank, retaining 
pay-in slips which have accompanicd 
payments into a customer's account, 
dues not hold them as the agent of 
the customer, who, consequently, will 
not be ordered in an action to which 
ho is a party to produce them us docu- 
ments in his possession or power In 
such an action the cf also deciined 
to make any order relating to those 
‘locuments under Fividence Act, 11>, 
a 89.—LEVER v. MAGUIRE, [1924] 
V. LL. R. 262; (1928) Argus lL. It. 169. 


sg. Documents not B pepper at firat 
hearing — Official records wm eded to assvat 
court—Leave granted to admit at tater 
slage.J—Where a party has not pro- 
duced at the first hearing, as que 
~ = s =" 4 4, the documents in bis 
pewees eee -- Power on which he relics, 
the Ieave of the ct. under r. 2, admittin 
them at a later ar a should no 
ordinarily be refused if the documents 
are official records of undoubted 
authenticity which may assist the ct. 


PART Wi. SECT. 5, SUB-SECT. 5.—F. 


ublic documents there is a common 
faw right of inspection, but that right 


must nec be exercised within 
certain Hmits. The right ought to 
be restricted to those persons who 


can prove themselves to be interested, 
& there are documents which, for 
reasons of State, ought not to be 
disclosed.—Re FirzGeraup, 1925) 1 
I. R. 43.-~IR. i 

sj Register of titles to land Lept under 

: hs Pa of Title (ireland) 
Act, 1891 (c. 66).}—Tho above register 


669 


wee eee 


e 

ix a public register, & the documents 
kept in the office for regisatratton of 
titles are public documents.-- Re Firz- 
GERALD, [1025] 1 1. It. 42.-— 0R. 


PART III. SECT. 6. 


May be dispensed with. 
The master has Jurisdiction to provide, 
In an order for directions which calls 
for the production of documents, that 
‘the service of a notice to produce 
such documents be dispensed with & 
that the servi © of a copy of this order 
upon the solrs. of the respective part les 
shall have the same cugecu an Cpe 
survico of a notice to produce.’ 
RovaL Treas Co. v. CANADIAN PACIFIO 
ity. Co., (1025) 4 D. Lb R.772 2 (1925) 
3 W. W. Kt. 571.—CAN. 


PART Hl. SECT. 9, SUB-SECT. 1.—A. 


ri.,-— Letter dictuted by solicitor ~ 
& reply thereto.}—Jleld : privileged. - 
MERCHANTS BANK v. MOFFATT (1876), 
6 P. it. 348.—CAN. 


r ii, Notes of evidence tahin 
during arbitratwn.jJ- Held: not privi 
leged from discovery & inspection in 
a subsequent action between fhe samo 

artdes.—-EasT TAMARI Co-OPERAIIVE 

AIRY Co. v. NORNEN, [1928] N. Z. 
L. R. 395.—N.Z. 

r ili, — Confined tal yal ade nein 
Gs a at ater 


for patent 





o {. 





Not privileged | : 
VANCOUVER TOW’ SIESGEE Co., Lap. 
(i. €.), (19297 ft DP Le RB. 281, 8 
WW. R 237) «CAN, 


C. (a). 


§ i. past = }- Kernr Bros, 3 
Binc ot & BRADBHAW, [1928] N. ZA. La. i 
360 


Cases 754—1090a. 


754. Add. Annotation :—As to (2) Refd. Minter v. 
Priest, [1930] A. C. 558. 

757. Add. Annotation :—Consd. Minter v. Priest, 
11920] 1 K. B. 655. ’ 

759, Add. Annotation :—Apprvd. Minter v. Priest, 
[1920] 1 K. B. 655. 

768. Add. Annotation :—Apld. Minter v. Priest, 
{1929} 1 K. B. 656. 

15 Completed drafts of documents 

{settled by counsel] in eapport of an applica- 

tion for the flat of the A.-G. to counterclaim 

for revocation of a patent are privileged 
documents, & defts. arc not bound to produce 
them for inspection by pltfis.—VicNERON- 

Daun. (BRITISH & COLONIAL), Lip. v. PETtTiT 

(1925), 69 Sol. Jo. 693; 42 R. P. C. 481. 

Add. Annotation :—Refd. Minter v. Priest, 

(1930) A. C. 558. 

828. Add. Annotations :—As to (1) Apld. The City 
of Baroda (1926), 184 L. T. 576. Consd. 
Ankin v. London & North Eastern Ry. Co., 
[1930] 1 K. B. 527. 

848a. —— -—— .}] ANKIN v. LONDON 
HASTERN Ry. Co., No. 1209a, post. 

874a. -]—Pitfs. claimed for short de- 
livery of certain parcels of bristles, in respect 
of which they were holders of bills of lading, 
loaded at Shanghai upon defts.’ steamship. 
Defts. denied liability alleging that the loss 
was due to pilferage by an organised band of 
thieves. Defts. had called for reports from 
the first, second, third, & fourt officers of 
the steamer, in order to investigate the 
question of the management of the vessel & 
the conduct of their officers in the prevention 
of theft, which reports were in due course 
obtained through defts.’ agents in China. 
Defts. claimed that these reports were 
privileged from discovery :—Held: (1) the 
reports were not privileged. (2) Observa- 
tions upon the form & contents of an affidavit 
claiming privilege from discovery for de- 
ponent’s documents.—THE City oF BARODA 
(1926), 184 L. T. 576; 70 Sol. Jo. 1044; 17 


Asp. M. L. C. 27. 
atanotation: Generally, Reta. Ankin + London & North 
Kastern Ry. Co., (1930) t K. B. 627, 


$90. .idd. Annotation :- Refd. Ankin v. London & 
North Fastern Ry. Co., [1880] 1] K. 2B. 627. 

891. Add. Annotation :—Mentd. Holines v. Payne, 
(1930) 2 K. B. 301, 

-}+In obedience to general instructions 

issued by the Port of London Authority to 


805a. 





821. 


& Nori 








891a. 





PART III. SECT. 9, SUB-SECT. 1.— | 
C. (b). 


807 H. ——— Letter included in—WNot 
vileged.}--MOFFATT v. HaNGAR, 
foes) N Z. L. RK. 448.—N.Z. 
PART Ill. sal ooo 1.— 
. a e 
856 i. No privilege—Litigation nt 
Sieerwtiewsesg ee” Oe ON ty, 
(Alta.), [1926] 2 D. L. R. 372.—CAN, 
ci. Report of local manager 
-To head office of insurance company.) 


—Held: privileged.—GRaIN CLAINS 
BoREAU, LTD. v. CANADIAN SURETY | 


Cc >. Mau. ry 19271 4 D. I. R. 297 > 


PART IIL SECT. 9, SUB-SECT. 1.— , 
F. (b) il, 


default of 


~ i. S. P. STepurnson v. EB. D. & 
HA R. (Alta.), [1926] 3 D. L. R. 680.— 


STEPHENSON 0. 
~ ik - - - 2 Where following 886 ii. ——. 
a railway acoident in which personal | 


injury or property damage is incurred | L. R. 610.—N. 


the railway co, obtains reports thereof, 
from its omployces for the use of ats 
solr. as material on which he may give 
it hin mofessional advice & conduct its 
defence with respect to an action o1 
‘tions which it anticipates will, in 
scttlement he 
against it as a result of the accident, 
sald reports are privileged fram pro- 
duction even though made before such 
un action has been actually brought —. 
threatened, & although obtained, not 
velaly for such use by the solr. but 
also for the use of other officials of the 
in deternuuing, e.g.. what, if any. 
discipline should be gin en the em- 
. estat SB an ed - ont Po ee ers 


nD 
CANADIAN Paciric 
{t929)}2 D.L R. 958; 2W.L WLR, 2: 
3B On R. Cc. 288, - CAN. 
e iii. —— Henore of claims nara 
(Alta.), (1926) 2 D. L. R. 680.—CAN, 


}--LavURE . WEL- vw. OcE 
LINGTON Crry CORPN., [1927] N. 2. | Gan.) 
Z. W. 


ENGLIsH AND Emprre Diarst SupPLEMENT. 


the masters of their vessels that, in the event 
of a casualty, the circumstances of the 
occurrence were to be reported on a printed 
form supplied for the purpose, the master 
of one of the Authority’s dredgers reported 
the details of a collision with a sailing barge 
belonging to pltfs. The form was headed, 
“‘ Confidential report for the information 
of the Authority’s solr... .’” The report 
was sent to the master’s superior officers, 
who passed it on to the manager of the 
Authority’s insurance department, & he in 
turn sent it to the solrs. who acted for the 
Authority’s underwriters. Pltfs. contended 
that the report must be produced :—Held: 
there having been a collision it was to be 
anticipated that there would be litigation, & 
although the report went through various 
hands, it was made for the purpose of being 
put before the solrs.; the report therefore 
complied with the tests d down by 
BuckiLey, L.J., in Birmingham & Midland 
Motor Omnibus Co. v. London & North 
Western Ry. Co., No. 394, ante, & was privi- 
leged from production._—- THE Hopper No. 13, 
[1925] P. 52; 94 L. J. P. 45; 182 L. T. 786; 
41 T. L. R. 189; 16 Asp. M. L. CO. 478, D. C. 

Annotations —Distd. The City of Baroda (1926), 184 L. T. 

576. Refd. Anhin « London & North Eastern Ry Co, 
[1903] 1} K B 527, 

893. .1dd. Annotation :—Distd. Anhin v. London 
& North Eastern Ry. Co., [1930] 1 K. B. 527. 

904. Add. Annotation :—Refd. Ankin v, London & 
North Mastern Ry. Co., [1930] 1 K. B. 527. 

905. Add. Annotation :—Refd. The Hopper No. 13, 
[1925] P. 52. 

9383. Add. Annotation :—Consd. Minter v. Priest, 
[1930] A.C. 65%. 

941. Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 


1089a. —— .]—GREENWOOD v. ROTHWELL 
(1844), 7 Beav. 291; 13 L. J. Ch. 226; 2 
L. T. O. 8. 496; 49 EB. R. 1077. 


1087a. ——— Deed pleaded.]|—PENARTH HARBOUR, 
Dock & Ry. Co. v. CARDIFF WATERWORKS 
Co (1860), 70. B. N.S. 816; 29 L. J. C. P. 
230; 1L. T. 551; 6 Jur. N.S. 042; 8 W.R. 
215; 141 EB. HR. 1086. 

An ncetion :—-Consd. Price v. Harrison (1860), 8 C. B. N. S. 
é \ 





1090a. S. P. A.-G. OF PRINCE OF WALES v. LAMBE 
(1848), 11 Beav. 213; 17 L. J. Ch. 164; 10 
L. T. O. S. 498; 12 Jur. 386; 50 B. R. 798. 


PART Ill. SECT. 9, SUB-SECT. 1.— 
F. (0). 


| . Citation :—For ‘ [1908] S. C. 

| 335”" read ‘** (1909) S. C. 335.” 
brought | PART III. SECT. 9, SUB-SECT. 1.—H. 

924i. Privileged — Communication 
with view to compromise—C not 
retained by solicitor.}—Held : ough 
the ocoasion on which the document 
was written was not privileged, the 
document, owing to 1ts nature & effect, 
was privileged from _ production.— 
MOFFATT v. HANGAR, [1923] N. Z. L. R. 
4 


924 ii. ip 
event of failure to agree. -—Nego 
carri on “without prejudice,” & 
with a view to the settlement of an 
action, & all lettere & communications 
arising out of such negotiations, are 
privileged from production.--BLack 





Ry. Co. (Alta,), 


& B. 


NSON ©. AN ACOIDENT & GUARANTEE CO. 
{1926} 2 D. L. R. 985; [1926) 
e R 883.—-CAN, 


670 


1144. Add. Citation :—1 Leach, 300, n. 


Add. Annotation :—Refd. R. v. Elworthy 
(1867), 37 L. J. M. ©. 8. 

1197. Add. Annotation :—Refd. Seddon v. Com- 
mercial Salt Co., [1925] Ch. 187. 

1198. Add. Annotation :—Refd. Waterhouse v. 
Barker (1924), 182 L. T. 16. 

1209a. ecover 
damages for personal injury incurred in an 
accident on defts.’ railway, an order having 
been made for discovery of documents, defts. 
in an affidavit stated that they had in their 
possession a copy of a report made by them 
to the Ministry of Transport under Regula- 
tion of Railways Act, 1871 (c. 78), s. 6. They 
objected to produce this document on the 
ground that it was a copy of a confidential 
document made in discharge of their duty to 
the Crown & that it was privileged inasmuch 
as it could not be disclosed without injury 
to the public interest. The deponent also 
pee & verified a copy of a letter written 

y him to the Minister of Transport, & the 

reply thereto of the Minister to the effect 
that reports made in pursuance of sect. 6 
of the Act aforesaid were furnished for his 
own information & guidance & that it was 
his practice in the public interest to decline 
any request to inspect these reports or to 
obtain copies of them :—Held: it was the 
practice of the ct. to accept the statement 
of a Minister of the Crown upon the question 
whether production of a document would be 
contrary to the public interest; & conse- 
quently the document in question was privi- 
leged from production. 











Vol. XVIII.—Disoovery. Oases 1144—1316a. 


(2) Privilege was also claimed for other 
documents on the ground that. they were 

* confidential communications at the instance 
& request & for the use of defts.’ sole. bet ween 
the officials of the deft. co. & between those 
officials & third persons after this action was 
threatened or anticipated for the purpose of 
obtaining for & furnishing to the defts.’ 
solr. evidence & information as to the 
evidence which will be obtained & otherwise 
for the use of the said solr. to enable him to 
defend this action & to advise defts.”” :—Held: 
these documents were also privileged. - 
ANKIN t. LONDON & NORTH HASTBERN Ry. 
Co., [1980] 1 K. B. 527; 99 L. J. K. B. 293 ; 
112 L. T. 368; 46 T. L. R. 172; 7! Sol. Jo. 
20, (. A, 


1212. Add. Ahnotation :—Consd. Isaacs v. Cook, 
{1925} 2 K. B. 391. 


1218. Add. Annotations :—Consd. Isaacs v. Cook, 
(1925) 2 K. B. 891; Ankin v. London & 
North Kastern Ry. Co., [1980] LK. B. 527, 


1228. Add. Annotation :—As to (2) Refd. Brown v. 
Dagenham Urban District Council, [1920] 1 
K. B. 737. 


1223a. Report of railway company to Ministry of 
Transport Under Regulation of Railways 
Act, 1871 (c. 78), §. 8.) ANKIN #. LONDON 
& Norti KAstTernn Ry. Co., No. 1209a, 
anle, 

1283a, ——- ——.] —AKt. FUR AUTUGENE ALUMINIUM 
ScHWEISSUNG v. LONDON ALUMINIUM Oov., 

Lp. (No. 2) (1921), 88 R. P.O. 361. 

1285. Add. Annotation :—Mentd. Jie Southerden, 

Adams v. Southerden, (1925] P. 177. 


Part 1V.—Interrogatories. 


1814, Add. Annotation :—As to (1) Consd. Suther- 
land v. British Dominions Land Scttlmt. 
Corpn., [1926] Ch. 746. 

1316a. By whom settled.| On application being | 
made by motion in an action in’ regard 
to reserved costs of interrogatories delivered, | 
the question arose as to the persons to settle , 


ene ee tee snare ee eee 





PART III. SECT. 9, SUB-SECT. 4. 
1116 ti. - —- .-Sypvry CHERst & 





duetion for inspection would be pre- 
judicial to the public interests, fs con- 


them: eld: it was no part of the business 
of the judge in chambers nor the master. 
They had to see that they were neither 
oppressive nor irrelevant. The duty of 
Kettling was on the party who drew them, 

* Practicg Novis” (L930), 1691. T. do. 125 

[1930] W. N. 24. 


ae ——_- = - weet ae 





eee einen 


Yq D. L. R, 696; ae W. RK. 187; 
22 Sask. L. R. 361 AN. 





BUTTER Factory AsSOCN. v. BRownn | Clusive & an answer to an application ri. -—— ie Under, r. 328 a 
(1900), 19 P. R. 152.—CAN. for an order for inspection.—GRIFFIN facte ri nt 
v STATE oF SouTa AUSTRALIA (1925), be examined for Tnoeee at 
PART III. SECT. 9, SUB-SECT. 5. 36 C. L. R. 378.—AUS8. piace ot residence. ‘The place & mann er 
atiac o examination are matters to be 
Pies a isa tpi bist ie sets = PART Ill. SECT. 12. determined by the ct., having regard 
MERCER Co., LTD. (1893), 15 P. R. -}—The party who has | to what is ‘just &  sonvenient.’"— 
ae oo ébudned an order tor production of | SWEENY v. MANUFACTURERS HOLDING 





Not ered aac ie Alberta 
Evidence Act, B.S. 1922 (c. 87), 

ss. 3, 7. }—CaMPBELL Woops, IRMIE, 
Ke Tax CANADIAN PRESB (Alta.), ieee) 
ao L. R. 805; [1926] 2 W. 


PART IIL. SECT. 9, SUB-SECT. 8 


fi. -——~— ——.}—-HELLRT v. Souta 
AFRICAN RarLways & peSnoula 
Sade 48 N. L. R. 65.—S. AF. 

Citation :-~For ‘ [1908] S. C. 

335 “ns read “ {1909} S.C. 335.’ 

sk. Publication against public policy 
—Obdjection epimers -General 
Where, in an action to wh rpg’ Bs a State ta is 
a party, the State objecta to protuve 
for inspection documents which are in 
fact State papers, a statement by the 
A.-G. for that State, that their pro- 





| 


e 
s 


documents may insist on obedience to 
that part of the ordor which requires 
the dvcuments produced to be 
deposited with a Oe aren — 
BLOOMFIELD a Ba gar Co. 

W. W. RR. 140; "a ids 


(No. 1), eet 
335 [1927] 2W 
6 Man. i . R. 603.—CAN. 


PART IV. SECT. 1. 


1314 vii. ———.}—With respect to the 
scope of an examination for discovery, 
the _Prastice is now settled in favour 

1 examination ‘ touching the 
vetoes in question in the action,” & 
is not confined to matters respecting 
which discovery pocadde been 
sought under tlie old practice 
in England.—Harviz mai CANADIAN 
PaciFic Ry. Co. & Hursr ExsIngEer- 
Ino & CONSTRUCTION Co., L1p., {1928} | 


671 


| 


| foreign pltf. has not @ 
} 


CORPN. a 21. L. RR. 296; 54 
. L. BR. 250.—CAN. 


r ti, ——- ——— J'emporary absence — 
Rules’ 270, 272, 275.)—ABRAMHON 4%. 
UNITED STATES. FIRE INSURANCE C'o.,, 
(1927 D. L. R. 8384; (1927] 1 
W. W. RR. 252; 21 Sask. L. lt, 372.— 
CAN. 


sl. Oral cramination Restriction by 
Order 31a of New Brunmoieh Rules.) -~ 
DUNN vv. MCLEAN (N. 33.), [99290) 4 
D. L. KH. 306, ~CAN. 


PART Iv, SECT. 2, SUB-SEOT, 1. 


sl. Probate of ee k- Probate Rules. 
1916, r. 32, makes provision for dis- 
covery of docurnenta pat et oe dis- 
covery b ree THI 
WILL OF aun Hes 28 ne oy z 266, 
{1928} Argus L. 


Cases 13843—1444. 


1348. Add. Annotation :—Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

1345. Add. Annotation :—-Mentd. Jarvis v. Surrey 
County Council, [1925] 1 K. B. 554. 

1860. Add. Annotation :—Mentd. Soviet Republics 
Union v. Belaiew (1925), 1384 L. T. 64. 

1422. Add. Annotation :—Refd. 
Board (1928), 45 R. P. OC. 261. 

.|—Deft., a shipowner, was sued by 


the cargo owners & charterers for non- 
delivery of the cargo. Deft. alleged that the 


1442a. 





ee re 


PART IV. SECT. 3. 


{(p. 18474. -]—Rule 267 (Sask). 

rovides that a person for whose 
mmediate benefit an action is prose- 
cuted or defended shall be regarded as 
a party for the purpose of examination 
in discovory, but where a party to the 
action wishes to avail himself of the rule 
& the pleadings do not disclose that the 
action has been brought for the 
immediate benefit of the person sought 
to ho examined, the registrar is not in a 
position to say that the party seeking 
tho appointment Is cntitled to examine 
such person, & he should therefore not 
issue an appointment without an order 
of the ct. or a judge.—JOHNSON v. 
HAWKEs, [1124] 3 D. L. R. 524; [1924] 
2 W. Ww. Rk, 065.—CAN. 


f (p. 184) fi. -]—In order to 
obtain an order for tho examination 
for discovery of a person who ir not a 
party to the action, appct. must show 
that pltf. in whose name the action 
was brought is not really pltf., but 
that the person whose cxam nation is 
asked for is tho real pitf. & that the 
action is being prosecuted for his 
bevefit.— CANADIAN OREDIT MEN’sS 
Thuar ASsoon, 1» MortoN, [1925] 1 
Ww. Ww. ht. 772.— CAN. 


{ (p. 184) th. - —.}--An order is 
necessary for the examination for dis- 
covory under rule 267 of a& person for 
whose immediate benefit, an action is 
yrosecuted or  defended.——-IMPERIAL 
4UMBER YARDS, Lip. »v. MCMANUR, 
11928) 2D. L. R150; (1928) 1] W. Wom, 
409; 22 Sask. L. ht. 278.—OAN. 


em. Person for whose immediate benefit 
action defended— Reneficuary under will 
—-A ction against trustecs.}—I1n an action 
against truxtees under a will to rescind 
a contract for the sale of property of 
the estato: Meld: a beneficiary who 
waa catitled to the rents & profits of 
such property, whether sold or not, was 
not ‘‘a party for whase immediate 
henofit the action was defended,” & 
was not oxaminable for discovery.—- 
WoouwortH Co. t. PooLry, [1925] 2 
W. W. RB. 481.—CAN. 

& (p.185)i. —-— Co-defendant not 
rae defending. |}—Where pltfs. sued 
O & G. to recover tho balance of the 
purchase-price of land, & GC. did not 
defend otherwise than by delivering 
demand of notice, & G. alleged that C, 
shared in a secret commission paid by 
one of the pltfs. to procure G. to enter 
into the agreement of purchase :— 
Held: CG. was not @ porson “ adverse 
in interest ’? to C. so as to make C. 
vxaminable for discovery by G. under 
r. 234.-—JIRGLER v. MacNag, [1924] 8 
D. L. R. 5601; [1924] 2 W. W. RR. 649. 
—CAN. 








in (p. 185) i. Counterclaim for balance 
of account—-Assignment from assignee 
of inaolvent stockbroker.|—-Held : the 
stockbroker was examinable, at the 
instance of pltf., under r. 285, O. J. 
Act.—-CARNEGIE t. Cox (1886), 11 
}P, R. 311.—CAN. 


re (p. 186) i. Defendant out of juris- 
diction.) SHANDLY ot. HERNDON 
C(Alta.), [1928] fo PL. 2 forxes 1 
W.W. RR. 210. —CAN. 

8 (p. 186) i. Rinployce.}—In order to 
bo oxaminable for discovery under 


Wakefield v. 


r. 234 an employee of a party muat 
have been directly connected with the 
transaction in issue, not merely as 
a witness, but because of the cha- 
racter of his employment.—WEISS v. 
154.—CAN. 

s (p. 1886) il. Does not include 
minister of Crown.J)—R. (PROVINCIAL 
TREASURER OF ALBERTA) v. SMITH, 
[1927)2D.L. R. 69; (1927)1 W. W. RR. 
474; 22 Alta. L. Kt. 544.—OAN. 

oe (p. 186) i. -}—Under County 
Ct. Ord. 8, r. 17, an infant, a party to 
an action, may be examined by the 
opposite party for discovery before the 
trial.— LANCASTER v. VAUGMAN (1924), 
33 B.C. R. 159.—CAN. 

© (p. 186) ik. ———.}—An infant. pitf., 
who is competent to testify at the 
trial, is subject to examination for 
discovery.—WATSON v. MOTOR LIVERY 
ano [1926] 1 W. W. R. 652.— 


1(p. 186) i. —— .}—Deft., in an 
action by a corpn., has a right to select 
the officer of the corpn. whom he will 
examine.— TRINITY COLLEGE v. LEVIN- 
TER, (1924) 2D. L. R. 584; 540.L. R. 
200.—CAN. 


1 (p. 186) fi, --—-- -—.J)--In an 
action for libel against the publishers 
of a newspaper, wherein the only 
questions in issue were those of mahco 
& damages, an order was mado desig- 
nating an officer of deft. co. as its 
officor to be oxamined for discovery as 
to mattors affecting damages.—K arr 
vw. Srarn Purnisnina Co., [1925] 1 
W. W. R. 774.— CAN. 


6 (p. 187) i. -}—Held: 
an officer of the railway co.—Gor- 
pal ap C.N. R. (1904), 15 Man. L. KR. 


m (p. 187) i, ——-- 
man.j-— Held: not an officer exumin- 
able for discovery.—WERBSTER it. 
poe ConrrPn, (1892), 15 P. RR. 21.-— 


n(p. 187)i. -—-~— ——-- Irire warden.| 
-~Held : an officer examinable for dis- 
covery.—-KinG LUMBER MiILis 1, 
CANADIAN PAOIFIC Ky. Co. (1912), 19 
W. L. R. 950; 17 B,. Cc. R. 26; 2 
D. LL. R. 345.— CAN. 

a(p. 188) i. —-~—- —-— Whether limited 
to officers employed when cause of action 
arvscs. |—The pitf. having examined for 
discovery, under rule 266, an officer 
of each of the two deft. cos., appres for 
Jeave to cxamine, as servants, two other 
men who at the time of the accident 
in question were employod by one deft., 
a contracting co., & at the time of the 
application were employed by the other 
deft.. a railway co. :-—Aeld: the leave 
should be given, but, in view of the 
facts disclosed in the material filed, 
pitf. should be allowed by this order 
to examine only one of said servants, 
she to elect which one. Rule: 266 
did not limit the examination to officers 
& sorvants who were employed by the 
corpn. when the cause of action arose.— 
HIARVIE vt. CANADIAN Pactrtc Ry. Co. 
& Hurst ENGINEERING & CONSTRUC- 
rT10N Co., LTp., (1928] 1 D. L. R. 696; 
[1928} 1 W. W. R. 187; 22 Sask. L. R. 
361.—CAN. 

© (p. 188)i. ——— -——-.}-—An order 
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non-delivery was caused by perils of the sea 
excepted in the charterparty & bill of lading : 
—RHeld: interrogatories asking pltfs. whether 
the cargo was insured, & if s0, with whom. 
by whom, & to what amount, were irrelevant 
& inadmissible.—BoLckow, VAUGHAN & Co. 


v. YOUNG (1880), 42 L. T. 690; 4 Asp. 
M. L. C. 301. 
1444. Add. Annotation :—Consd. Sutherland v. 


British Dominions Land Settimt. Corpn., 
{1926] Ch. 746. 


ae 


may be made for the examination of u 
deft. corpn. Py its officer outside the 
jurisdiction. he question Is one of 
convenience.—CAVEN v. CANADIAN 
Pacirio Ry. Co., (1924) 2 D. L. BR. 
1112; [1924] 2 W. W. lt. 200.—CAN. 
f (p. 188)i. -}—In an action 
inst a landlord for damages for 
illegal distress, the bailiff not being a 
arty to the action is not examinable 
or discovery.—HARVEY v. SYLVIA 
Sauer LTp., [1924] 3 Ww. Ww. R. 849.—- 








sp. Minister of Crown.)|—T/eld : not 
an officer within r. 250.—R. (Pro- 
VINCIAL TREASURER OF ALBERTA) ”. 
SMITH, [1927] 2 D. L. R. 693 [1927] 
ne W.R. 474; 22 Alta. L. Re 544.— 


PART IV. SECT. 4. 


m i, ——-.] —While a judge or mastcr 
in chambers has jurisdiction to direct 
that a party shall pot examine an 
opposite party for discovery until the 
oxamining party has himself madc 
discovery of documents, auch jurie- 
diction should be exercised only under 
Bpecial circumstances. — MILLER 2. 
GREAT WrST NATURAL GAS CORPN., 
Pack HERSEY Tron TusBE & Leap Co. 
v. GREAT WEST NATURAL GAA CORE N. 
(1923), 20 Alta, L. R. 379; [19241 1 
WwW. Ww. h. 1100.—CAN. 

sr. ffler amendment of pleadings.) 
—Ifa party, after all discovery ordered 
has bowen made, desires to amend his 
picedings & then desires to have a 
urther examination for discovery, this 
can be granted by a Judge or master 
under r. 234.—-MILLLE vo. GREAT Wat 
NATURAL Gas CORPN., PAGE HiRSEY 
IRON TUBE & LEAD Cu. v. GREAT Wrs'r 
NATURAL GAS CORPN, (1923), 20 Alta. 
He K. 379; (1924) 1 W. W. R. 1100. - 


PART IV. SECT. 5, SUB-SECT. 6. 


1416 v. JA party cannot be 
required to atate what course he 
proposes to adopt at the trial, or to 
disclose the names of his informants 





or witnesses.—NEMEROVSKY +, Mc- 
BRIDE (NO. 2) Gan.) (1927) 1 
D. L. R. 148; [1926] 3 W. W. RR. 436.— 
CAN. 
PART IV. SECT. 5, SUB-SECT. 7. 
1432 iii. ——-.)—If the answers to 


an interrogatory can disclose anything 
which can bo fairly said to be muterial 
to enable pltf. either to maintain his 
own case, or to destroy that of his 
adversary, the interrogatory ought to 
be answered, but if the answers cannot 
be material for either of theso purposes 
deft. ought not to be ordered to answor. 
—HEIDNER & Co. vw. THE HANNA 
NIELSEN, (1926) 2 D. L R. 1059: 
[1926] 2 W. W. R. 397; 37 B.C R. 
207.—CAN. P 

importod into county ct. procedure, 
interrogatories must be directly relevant 
to the inatteis in issue.—Dt NLop Drua 
Dreror v. HARTT oe: & SHOL Co. 
(Man.), (1926] 2 W. W. R. 92.—CAN, 


PART IV. SECT. 5, SUB-SECT. 9. 


1457 i, How far admissible.}——In a 
suit to set aside an agreement on the 


1462a. 








hip N., one of two ships found jointly 


}-The owners of the | 


| 


to blame in a collision action, limited their | 


liability & paid the amount into ct. Claims 
against the fund were in due course filed by 
the owners of the N. & the owners of the 
other ship, the S., & also by the owners of 
cargo on the S. The samo solrs. presented 
the claims on behalf of the owners of both 
ships. The owners of cargo on the S., who 
were not partics to the collision action, then 
sought leave to administer four interroga- 
tories to the owners of the S. Nos. 1 & 2 
asked whether there had been, as between 
the owners of the two sbips, a mutual 
abandonment of claim or a settlement on 
other terms. No. 3 inquired whether there 
had been any assignment of the claim of the 
owners, master, & crew of the S.; & No. 4 
asked by whom the particular solrs. were 
instructed to present the claim of the owners 
of the S.:—-Held: the first three interro- 
gatories were necessary either for disposing 
fairly of the cause or matter or for saving 
costs, within R.S.C., Ord. 31, r. 2, & must be 
allowed. No. 4 was not pressed.—Tun 
NEDENES (19214), 41 T. L. R. 248. 


1626a. Prior publication.}—CGRNERAL 


Vol. XVIII.—Discovery. Cases 1462a—1'705a. 


machine existed, &, if so, whether any such 
machine was in thoir possession, custody, 
or power, & the present address of V.; 
(2) defts. alleging that the prior publication 
was by document, they ought so to state 
& suMciently identify the document & the 
present address of J.—CGrneRal, ELEcTRIC 
Co. (1900), Lrn. v. Sarrety Lirr & Etrvaton 
Co. (1903), 21 R,. P. C. 109. 


ELrcTric 
Jo. (1900), Lrp. v. SAFrTy Ltrr & BLEVATOR 
Co., No. 1025a, ante. 


1681a. Chemical composition of infringing sub- 


stance.}]—SHARPE & Donume, INcoRvPoRATED 
v. Boots PurE Druea Co., Lan. (1927), 44 
R. PL. CL. 60. 


1631b. General question as to process used in manu- 


facturing infringing article.|—Held: inad- 
missible.-—- OSraAM LAMP Works 1. Porr’s 
Evectric Lame Co., Lrp. (1914), 31 RP. C, 
313, C. A. 





1677a. ——— Ownership—Aleged fraudulent repre- 


sentations by seller.}—In an action against 
an auctioneer for the price of a horse sold 
by him for pltf., deft., who pleaded fraud, 
was not allowed to ask whether the horse 


was pitf.’s & if so how did if become his.- - 
Sivier v. Harris (1876), Bitt. Prac. Cas, 98; 
2 Char. Cham. Cas. 64. 


1690a. As to ingredients of infringing articles.} — 
Coca Cota Co. v. DUCKWORTH & Co. (19238), 
49 RK. P.O. 220. 
1695. Add. Annotation: 
Inc. ve. Boots Pure Drug Co. 
RK. P. C. 153. 
1705a. Shares—Refusal of company to register 
transfer -Grounds for refusal.] Art. 27 ol a 
v co.’s arts. of assocn. was as follows: ‘ The 
directors may without assigning any reason 
decline to register any transfer of shares not 
fully paid up made to any person not ap- 
proved by them or made by any member 
jointiy or alone indebted or under any lability 
to the co.”’ Pitf. was the holder of 10,000 
partly paid cumulative preference shares otf 


1464. Add. Annotation : --Refd. Perlak Petroleum 
eaeyecn app v. Deen (1923), 93 L. J. K. BR. 
8 


a ee 


1465. ee vations :--93 TL. J. K. BB. 1583; 130 
de ° e 
Add. Annotation :—Refd. 1a Radiotechnique 
v. Weinbaum, [1028] Ch. 1. 

1521. Add. Annotation: Mentd. Cassidy v. Daily 
Mirror Newspapers, [1029] 2 K. RB. 331. 
1531. Add. Annotation :- Consd. Isaacs v. Cook, 

11925] 2 IK. B. 391. 
1582. Add. Annotation: - Retd. Aga Khan 
Times Publishing Co., [1024] 1 K. B. 675. 
1549. Add. Annotation: ~-—- Refd.  Tournier vv. 
National Provincial & Union Bank of 
England, [1921] 1 K. B. 461. ; 
1555. Add. Annotations :—Refd. Aga Khan v. 
Times Publishing Co., [1924] 1 K. BB. 675. 


Mentd. Sharp & Dolma 
(1928), 40 


Mentd. Sutherland v. Stopes (1924), 41 £1 each in the co., & in Dec. 1925, executed a 
T. L. R. 106. ' transfer of 8,000 of these shares to a trans- 
1571. Add. Annotations: —Refd. Aga Khan v. , ferec. Registration of the transfer was 


Times Publishing Co., [1924] 1 K. B. 675. | refused, & plitf. brought an action claiming 


Mentd. Sutherland v. Stopes (1924), 41 n declaration that dett. co. was not entitled 
T. T. R. 106. to refuse registration of the transfer & rectifi- 
1625a. ——— -— -.]—In an action for infringement cation of the co.’s register accordingly. 


Earlier in 1925 the co. had issued debentures 
secured by a debenture trust deed, in which 
the cu. covenanted with the trustees that it 
would not in regard to 100,000 preference 


of a patent, defts. alleged prior user by V., ! 
& prior publication by J. :— Held: (1) defts. | 
alleging that the prior uscr was by machine, | 
they ought to state whether any such 


PART IV. SECT. 5, SUB-SECT. 15. F. iba th as rear aa hes Speed & ue 

1590 J. Document in hands of third | position of the colliding velileton, | Jn 
party.) -On examination for discovery Ris answers ho site ee pe ae 
the party being examined can be askcd | UNablo to answer these Interrog 


except as to his opinion upon the 
to tell what are the contents of a docu Leap pe Abed liveleed. vita eT ieee 


ground of frauduleut misroprescnta- 
tions :—Held: deft. was entitled to 
ask for the substance of the conversa 
tions.— WEST v. CONWAY (1923), 23 
8. R. N.S. W. 344; 40 N.S. W.W.N, 


50.—-AUS. mont not under his control & not pro ee 
1457 i. ——.] —WEDIN vt. Rouiri- | duced to him.—HWfaruison tv. Kine, re we ‘ De ican acto ansuiicient 
SON (1907), 7 W. L. 12. 72.- CAN (1925) 1 DD. Le. F. 1072; (1925) 1 ches. etree G9R1S.A 4, R. 
' a ee W. W. It. G19; 21 Alta. L 1. 373.—- “oka 1U28) 4. A 
CAN. aw), = ° 
PART IV. SECT. 5, SUB-SECT. 12. PART IV. SECT. 5, SUB-SECT. 15.—I. 
1476 i. 1614 i. Partnership accounts.) — 








1896 ii. -}~-HILLMAN t'. INIPERIAL 
BANK oF CanaDA, [1926] 3 D. L. R. 
192: (1926) 2 W. W. R. 270; 20 


( 
Sask. L. R. 507.— CAN. 
PART IV. SECT. 5, SUB-SECT. 15. —H. | tions made ayent-—-Name of agent 
1601 1. Circumstances in twhech, enjury Drea Ty wer i oN ( a ae 
occurred.}—~In an action for negligence oa. dt. NN. De . ; of 
arising La of a collision deft. was ' W. N. 50.—AUS. 
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MACDONALD tv 
Man. Iu. f. 56. 


PART IV. SECT. 5, SUB-SECT. 15. —R. 
1700 i. Agency—Whether representu 


an application to set aside interroga- 
tories, on the ground that they were 
rolix, oppressive, & unnecessary :— 
reid : they should be set aside as a 
whole, even though some of them, 
taken by themselves, might be nn- 
objectionable.—-LYTE vv. CURREY, 
{1927} V. L. R. 472; 49 A. L. T. 4734 
(1927) Argus L. R. 353.—AUS. 
J.8. 


| 

| 

4 

t 

i 

{ 

| 

} 
Material i t.J— PART IV. SECT. 5, SUB-SECT. 15.- G. 
et aside taterroga- woes (1887), 4 


43 


Cases 1705a—1806a. 
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shares register until the shares were fully 1740. ee Annotation :-——Consd. Bank of Russian 


paid any transfer of any of them to any pro- 
posed transferee not approved by the trustees, 
& would not, except with the previous written 
consent of the trustees, release any of the 
holders of these shares from any money 
payable or which might become payable in 
respect of such shares. Pitf. alleged by his 
statement of claim that deft. co. had wrong- 
fully refused to register the transfer, that the 
directors did not exercise any proper dis- 
cretion under the arts., & that they had 
abdicated their discretion by entering into 
the above covenant with the trustees. 
Defts. by their defence claimed to have exer- 
cised the discretion under the art. bond fide. 
Pitf. sought to interrogate deft. co. by 
asking : (1) Whether the co. said that the 
directors had declined registration in exercise 
of the power to decline to register any transfer 
made to any person not approved by them 
or in exercise of the power to decline to 
register any transfer by a member jointly or 
alone indebted to the co.; (2) whether they 
said that the transfer was to a person of 
whom the directors did not approve; (8) 
whether they said pltf. was in fact a person 
jointly or alone indebted to the co.; (4) 
whether the debenture trust deed was referred 
to by any one at any meeting at which the 
question of registering the transfer was dis- 
cussed :—Held: all the interrogatories were 
proper to be allowed. Deft. :o. was not 
entitled to refuse to state which of the grounds 
mentioned in the art. the directors had acted 
under, although it might refuse to say what 
reasons influenced them in exercising their 
discretion upon that ground.—SuTHERLAND 
(DUKE) v. BRITISH DOMINIONS LAND SETTLE- 
MENT COoRPN., Lrp., [1926] Ch. 746; 95 
L. J. Ch. 542; 185 L. T. 782. 


1710. Add. Citations :—93 L. J. K. B. 158; 130 
L. T. 234. 


Add Annotation :—Refd. La Radiotechnique 
v. Weinbaum (1927), 187 L. T. 638. 


1709 i. Wrongful dismissal—Acta 
justifying dismiseal.|—VItf., a doctor, 
sued defts. for wrongful dismissal. 
He had been dipmissed on the ground 
that ho had recommended, as a suit- 


hospital, a woman with whom he had 
lived in adultery. Upon an applica- 
tion to Aas ak pitf. to answer questions 
us to his relations with the woman :— 


Held: he was bound to answer such 1748 = ix 


1806a. Answer by one officer—-No inquiry 


& he must give his belief, if any, with 
reference to the matters in issue; this v. 
belicf may be founded on information 
which he has secured from others, but 
he must state what itis; & he may also 
able person to be a nurse in defts.’ give his reasons therefor.—K1RK- 
PATRICK v. CANADIAN PACIFIC Hy. Co. 
Meek.) 11926} 3 D. L. R. 542; (1926) 
2 W. W. R. 861.—CAN 


—— ——.])--Wheroe a 


ade, Ltd. v. British Screen Productions, 
Ltd., {1930] 2 K. B. 90. 


1757. Add. Annotation :—Consd. Bank of Russian 


ade, Ltd. v. British Screen Productions, 
Ltd., [1980] 2 K. B. 90. 


as to 
information available to other officers.}—In 
an action by indorsees of a number of bills of 
exchange alleged to have been drawn by a 
German co., accepted by defts., an English 
co., indorsed to the pltfs. & dishonoured,- 
defts. among other pleas denied the drawing 
& indorsement of the bills. Pltfs. adminis- 
tered to defts. the following, among other, 
interrogatories: (1) ‘‘ Were not all or some 
or one & which of the said bills drawn by ”’ 
the German co. “ or their agent or agents 
duly authorised in that behalf ?’’ (2) ‘‘ Were 
not all or some or one & which of the said 
bills indorsed by ’’ the German co. “ or their 
agent or agents duly authorised in that 
behalf to the order of’ certain named 
indorsees? (8) ‘‘Was not” the German 
co. ‘‘at all material times a corpn. duly 
incorporated under the laws of the German 
Republic?’ Appended to the _ interro- 
gatories was a direction that defts. should 
answer them by their secretary to the best 
of his knowledge, information & belief. To 
each of them the secretary answered simply : 
‘‘I1 say that 1 do not know ”’ :—Held: the 
answer was insufficient, inasmuch as other 
officers of defts. might in the course of their 
duties have acquired the requisite informa- 
tion; if they had, this would have been the 
information of the co., & it did not appear 
from the answer whether the secretary had 
made any inquiries to ascertain whcther 
such information was available.—BANK OF 
Russian TRADE, Lrp. v. BRITISH SCREEN 
PRODUCTIONS, Lrp., [1930] 2 K. B. 90; 99 
L. J. K. B. 562; 143 L. T. 305; 74 Sol. Jo. 
337, C. A. 


from third persons.— CULVER & CULVER 
LLOYDMINSTER Town, [1928] 2 
D.L. R.93; 11928) 1 W.W. R. 406; 22 
Sask. L. R. 314,.— CAN. 

1748 xii. —— -—-—.}—ROGERS v. 
BELEY, (1928) 3 W. W. R. 584.—CAN. 


PART IV. SECT. 8, SUB-SECT. 3. 


1808 i. Officers acling as solicitor— 
Claim of professional privilege. }-—Held : 


as referred to his alleged adultery.— 
INPS v. CALGARY GENERAL HOSPITAL 
(1899), 4 Torr. L RK. 58.— CAN, 

sa. ction for alenahon of affections. } 
—On cxamination for discovery in an 
action for alienation of affectione, tho 
wife having been deft.’s housekeeper, 
ho may be required to answer the 
question whether he ever heard from 
her of any objection by hor husband to 
her working at his house.—-HARRISON 
v. KING, [1925] 1 D. L. R. 1072; (1925) 
LAN W. R. 64 ° 21 Alta. L. nr. I3— 


PART IV. SECT. 6, SUB-SECT, 1. 


sk. Under Marginal Rules, rr. 344 (2), 
348.]—EsquimaLTt & NANAIMO Ry. Co. 
” RANRY CONSOLIDATED MINING 
SMELTING & Power Co. (B. C.), [1926] 
3W. W. RR 240.—-CAN, 


PART IV. SECT. 8, SUB-SECT. 1. 


1782 = xiv. -}— The perso 
examined must ine full disclosure of 
information which he has secured from 
others that has a bearing on the issue ; 





party is interrogated as to matters in 
ssue done by his agonts or servants, or 
done or omitted in thoir presence in 
the course of their employment, he is 
bound to obtain the information they 
have, & doos not sufficiently answer 
by saying that he does not know & has 
no information on the subject.--Dun- 
Lop Druco Depot v. Hartt Boor & 
SHOR Co. (Man.), [1926] 2 W. W. R. 
92.—O0AN, 

1748 x. ——— -——.]}--A wiinoss on 
his examination for discovery as an 
officer of a co. must not only anewer 
as to his individual knowledge, but 
muat also inquire & get such informa- 
tion as he can from the other officers 
& servants of the oo. who bave personal 
knowledge of the facte._-GOODBUN v. 
MITCHELL, [1928) 3 D. L. R. 709; [1928] 
2 W. W. R. 594; 37 Man. L. R. 45).— 


1748 xi. —— A party under 
examination for discovery is bound to 
impart any ‘ormation touching tho 
matters in question which at the time 
discovery is sought be has either of his 
own knowledge or has actually 
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the fact that the chancellor of pitf. 
corpn was a member of the firm acting 
for the corpn. was nota reason for refus- 
ing to allow him to be examined: if ho 
had as solr. information which pltf. 
corpn. had the privilege of prevonting 
him from disclosing, the privilege could 
be exercised when a question was put 
as to something which he had learned 
in his professional capacity.— TRINITY 
OoOLLEGE vv. LEVINTER, (1924) 2 
D. L. R. 584 > 54 QO. L. R. 29 -—CAN. 
1806 i. Officer’s information comers 
in course of employment—W hether 
answers amount to admissions by com- 
pany. .- whether, when an officer 
of a co. has been examined for dis- 
cov under rule 266 (3), answers of 
his which are qualified as being based 
on information acquired by him from 
the oo.’s servants & other officers can 
be read against the co. as an admission. 
NWEILER v. G. T. P. R. Co., [1988] 

3 D. ae 626; (1928) 2 W. W. R. 


— 


J rporationt User’ to preset 
0. er resen 
Alberta rulea as to examination for 


1817. Add. 


National Provincial & 


Annotation : — Refd. 
Cavendish (1925), 42 T. L. R. 184. 


1855. Add. Annotation : — Refd. 
Union Bank of 


Vol. XVIII.—Discovery. Cases 1817—1895. 


Cavendish ». 


noe land, (1924) 1 K. B. 461; Minter v. Priest, 
[1929] 1 K. B. 656. 


1895. Add. Annotation :-—Refd. British Thomson- 


Tournier v. 





discovery, there is colar room for oc ee | 2 
any distinction be 


pasties &corpn. parties, Rt thee examina- 
on of a corpn.’s officer, selected in 
accordance with r. 360, ia the exa 

tion of ee carp n— Netra OanaDrax 
Pactmo Ry. "Oo. oy (1986) 3 DL. R 
iia: ; 119341 2W R, 200. » dan 


PART IV. SECT. 8, SUB-SECT. 4.—B. 


18138 xii, ——.}—The provisions of 
Canada Evidence Act, R. 8. C., 1906 
e tere & Alberta Evidence Act, 
. §. A., 1922 (c. 87), that a witness 
shall not be excused from answering a 
question on the ground that tho answer 
may tend to criminate him, do not 
epply to an examination for discovery, 
8 common law right to refuse to 
aa ane a question tending to criminate 
dose apply ; & on discovery the person 
ed may on such youre refuse 
to ae the ee whether he has 
committe ARRISON v. 
KING No. 2), 119251 8 - “ R. 395 
(eas) 3 . R. 407; a R 
381; zi me [1925 Db . 1111: 
(192512 W. W. Rh. is ohn 


PART IV. SECT. 8, SUB-SECT. 4.—C. 


1847 i. Communication with legal 
adviser or agents—Contract of employ- 
ment or agency not established.)—Re 
U.S.A. v. Mammotn O11 Co., [1925] 2 


_L. R. 966; 56 0. L. It. 636 . 
(1925) 2'D. L. RB. 66: 66 0. 36, aye 


. 307. 
t i. -}-Whilo mombers of the 
Executivo ouncil of the Irish Free 
te, sued as corpn. Bole, are Hable to 
tho ordinary orders for discovery by 
way of interrogatories & discovory of 
documents, & to orders for better 
discovery on filing inadeyuato answers 
to interrogatories, a claim to pels loge 
made by Pen oO oat Shae of publ 
interest conclusive, & must be 
eeiesy: as paramount, on the samo 
principlo as that underlying tho 
peonenitios of a similar claim by a 
nea h Minister under the loyal 
rogative.-—LEEN ©. PRESIDENT oY 
Pee CoUNCIL, RTc., (1926) 


456 — 





TU + 


PART IV. SECT. 8, SUB-SECT. 4. ~ D, 


st. Insclosure of name of person on 
whose bchalf privilege claamcd J~ Piivi- 
lege may be claimed without disclosing 
to the ct. the namo of the cliont or 
erson on whose behalf at is claimed — 
fe U.S.A. v. MAMMOTH O11 Co, [192%] 
2D. L. a Py 660 L KR 6%, es 
[1925] 2 L. QR. 66, 160 
307 to AN 


PART IV. SECT. 9. 


1877lv. ——-— } Where the 9 only 
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: 


Houston Co. v. British Insulated & Holsby 
Cables, [1924] 2 Oh. 160. 


eee — ~ —_— ee ee 


question which appot. for an ordor for 
@ ro-oxamination for discovory wished 
to put was ono which the party to he 
examined was entitled to refuse to 
answer, & his counsel stated that ho 
would instruct him to refuse to answer 
it. the ae was refused.-—HARRISON 

e. Kina (N Or {1985)3 D. L. R. 3883 
(i9a5) on .R. 4073 21 Alta L, R. 


PART IV. SECT. 10. 


A trial Judge should 
no ae as evidence a portion of the 
examunation for discovery not put in 
at tho trial.— Gwin v. seer x ash ), 
(1920) 3 W. W. RR. 70t.--CA 


PART V. SECT. 1, SUB-SECT. 1. 


1898 i. Contempt of court- Anger 
to wnterrogatories.}) — Wanwoop & 
COOPER v. WILKINSON ee DL R, 
734; 64 0. L. R. 892 


PART V. SECT. 8. 

af. -- Service of copy of aro: 
ment on examainee’a solimtor.)}-— STAY- 
FORD v MAUKENZI! tee {1029] 1 
Dd. L. R. 605, 1 W. WR. 271.—CAN. 

sw. Condilions preadent to order— 
Deeraian that queshona properly put de 
refusal to ansucr questions on further 
ezamination J- Hanson ov GLEANKT, 
L1 D., (1025) 3 DD. L, K 189 CAN, 


~~ -~.) 


Cases 43—42]1a, 


DISTRESS. 


ENGLISH AND Emprre Dicust SUPPLEMENT. 


Part I1.—-Distress for Rent. 


43. 


due ‘to me.’ 


for pltf. :—Held : 


Ordnance.” 


Add. Annotations : — Refd. 


{1924] P. 140; 


(1925), 42 T. L. R. 91. 





63. Add. Annotations :—A~s to (1) Distd. Borman »v. 
Griffith, [1930] ] Ch. 493. Refd. Carrington 
Manufacturing Co. v. Saldin (1925), 1383 L. T. 
432. 

PART II. SECT. 8, SUB-SECT. 2.—A. | W. W. Jt. 677.— CAN. 

4 vill, ——- ——.]—When a new 


lease fs substituted for an oxisting one, 
the right of distress for ront due under 
the prior lease is at an ond.—CRYSTALL 
v. OLSEN (Altao.), [1927] 8 D. L. R. 
85: (1927]2 W. W . 

di. -———— Alleged Ussor: unable 
to enter into lease— Unincorporated 
body. |—-CANADA MORNING NEWs, Lp. 
vw. THOMPSON, [1928] 4 D. I. R. 628: 
(1928) 3 W. W. Ti. 353 revad., (1929) 2 
D T. R. 1143 1 W. WLR 54835 41 
B.C. R 21— CAN. 


PART II. SECT. 3, SUB-SECT. 5. 


m i. —— Based on price of gasoline.) 
—Pitf. leased an automobile service 
station from deft. ol co. at a rental of 
$200 per month payable in advance 
A few days later it was agreed that the 
rent should be paid by the addition of 
a charge of two & a half cents por 
gallon, payablo on delivery, to the 
price of the gasoline to be bought by 
the lessee from deft. Tho loaso pro- 
vided that it should be at the pleasure 
of the lessor & determinable forthwith 
on tho delivery of a written notice to 
the lessee. Tho original Iease pro- 
vided that the rst payment of rent 
should bo on July 1, but pltf. went 
into occupation on June 16 & agreod 
to pay one-half of the provious tenant’s 
rent for that month. On Aug. 1, 
scizuro was nade under a warrant of 
distress stated to be for one & a part 
month’s rent due on July 1, & pitf. 
being unable to poy, the amount 
doinanded, agreed to deft.’s demand 
that ho take a certain amvuunt for his 
goods from a suggested new tenant 
who was then present. Out of this 
amount tho alleged ront was paid & 
pitf. drove away. The written notice 
provided for in the lease had not been 

ven to pitf. In an action for illegal 
distress eviction :—Held: ovon if 
the sum mentioned in the warrant was 
due for rent on Aug. 1, the distress 
was wrongful. Tho distress was cx- 

ressed to be for rent duo on July 1, 
xut under the arrangement varying 
the lease no fixed rent foll due & pay- 
able on any day & no sum was in fact 
due & payable on July 1, & since the 
rent for tho oma of June had been all 
paid at the time of the seizure it was 
wrongful to include it in the distress,— 
DENYER v. BRITISN AMERICAN Ort Co. 
(Man.), [1929] 4 D. L. R. 1063; 2 


~ 35.— 





For the paragraph ‘‘ Defts. were partners in 
business . . . for his quiet tenantship ’”’ sub- 
stitute :—‘‘ Defts. were partners in 
& one of them, in the name of the firm, 
signed a warrant of distress authorising a 
broker to levy off the goods of plitf. for rent 
Pitfi. held under a lease from 
the Board of Ordnance & defts. were sureties 
it was an illegal distress 
because the rent was not due to the partner 
authorising the distress but to the Board of 


Performing Right Soc. 
v. Mitchell & Booker, [1924] 1 K. IB. 762. 
Mentd. Falcon v. Famous Players Film Co. 


usiness 


234. Add. 


128. Add. Annotation :—Refd. Prout v. Hunter, 
[1924] 2 K. B. 736. 

175. Add. Annotation :—As to (1) Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 

229. Add. Annotation :—Refd. Smith v. Tsakyris 
(1929), 167 L. T. Jo. 92. 
Citation :—sub nom. 

SNELLGAR, 2 Roll. Rep. 212. 
369. For existing citations read ‘‘ (1886), 1 M. & W. 
633; Tyr. & Gr. 1086; 2 Gale, 158; 6 L. J. Ex. 


HUDSON 1”. 


34; 150 EB. R. 588.” 


The XKoursk, 


421a. 





applts. a 


400. For “‘ No. 369, ante,” read “ No. 251, ante.’’ 

——— Agreement with one of two joint 
tenants.]—Premises were demised to two 
persons jointly: 


one of them hired from 


iano under a hire-purchase agree- 


ment :—Held: the piano was liable to distress 
for arrears of rent of the premises under Law 
of Distress Amendment Act, 1908 (c. 53), 


s. 4 (1), although the other of the joint 


—_—_ ore 


PART II SECT. 4, SUB-SECT. 7. -- 


B. (a) i. 

1°O vii --—.}—A mtgee. of land 
who under an attornment clauso 
distrnins for arrears of interest or 
penal due under his mtgo. can make 
a valid distress only on the goods & 
chattols of the mtgor. or his assigns, & 
the word “ assigns ’’ does not include 
a purchaser from the intgor. under an 
exccutory contract of sale of land, even 
though such purchaser be actually in 
possession.— K LENMAN 0. IAMAN, [1924] 
2)D.L. R. 1463 1 W. W. R. 883; 18 
Sask. lL. R.171.—CAN. 

160 viii. Distress Aci, RP. S. A., 
1922 (ec. 97). 8. G-—Hffect.}--BANK OF 
MONTREAL v. LYON (Alta.), [1927] 4 
dD. L. R. 1012; [1927] 3 W. W. RK. 
620.—-CAN. 


PART II. SECT. 5, SUB-SECT. 1. 


a(p. 303) i. ——— Goods in which tenant 
has beneficial interest.|—Under Distress 
for Rent Act, 1888, a landlord, who has 
distrained for rent on goods, the pro- 

erty of another, in which his tenant 
1as a beneficial interest under agrec- 
ment to purchase at the time of dis- 
tress, is entitled to exercise his 
remedies against such goods, notwith- 
standing that at the time of making 
the declaration referred to in sect. 10 
such other person may have rightfully 
dotermined the tenant’s beneficial 
Interest.—STALLEY v. HWaien, [1928] 
Ss. A. 5. RR. 239.— AUS. 

sb. Goods sold afler seizure for taxes 
dé a in charge of city chambertain.]— 
Held: Uable to seizure for rent due to 
the original landlord.--LANGTON  v. 
BAcon (2859), 17 U. O. R. 559.—CAN. 


PART II, SECT. 5, SUB-SECT. 3. 

261 ii, ——.)—The remedy of dis- 
tress is not available against the Crown, 
& the interest of the Crown cannot be 
affected by re | distress inade by the 
landlord.—A.-G. FOR CANADA v. Gor- 
YON, (19235) 1 D. LG. R. 6543 560. L. RB. 
48.—CAN. 





PART Il. SECT. 5, SUB-SECT. 4.—O, 


285 fi. ———- ——-.} —-I.. was the tenant 
of deft., & carried on a public trade 
of salesman of motor supplies, & he 
also acted as agent of pitf. co., receiving 
goods manufactured by pltf. for sale 
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or return, subject to certain conditions. 
These goods were delivered under a 
memorandum, which on its face was a 
delivery note, to L. as agent: A con- 
signment account was kept showing 
the goods sold & in stock. This was 
signed by L. as consignment agent, & 
given from timo to time to plitf. I. 
fell into arrears with his rent, & 
secretly Jeft the premises. Deft. dis- 
trained on J..’s property on the pre- 
mises, including goods which had been 
delivered by pltf. to L. on sale or 
return --Held: under the memo- 
randum the goods delivered to L. by 
pitf., & unsold, remained the property 
of pitf.; at the time of distress L. was 
tenant of deft. & had custody of pltf.’s 
goods upon the premises: the goods 
were cxempt from hability to distress, 
& deft. wor ordered to deliver them to 
pf Perrnonrav RenBer Co., Lip. v. 
SADFK, [19281S, lt. Q. 141 —AUS. 


PART II. SECT. 5, SUB-SECT. 4.—D. 


sd. Afarkci——Goods in.}—Whore pltf. 
was not using premises as a market, 
but simply as a shop in which to offer, 
in tho ordinary way, goods purchased 
to be sold for a profit:—Held: a 
claim for oxemption, on the ground 
that the goods seized were in a public 
market for sale, failod.—BENT v. 
McDouaa.t (1881), 2 R. & GC. 468; 
2 Cc. L. T. 262.—CAN. 


PART I. SECT. 5, SUB-SECT. 10. 


sf. Nol grain remored &: sold under 
exccution before claim for rent made. }—- 
DOUGLAS v. CARRINGTON (1914), 29 
W.. R290; 7 W. W. RR. 59: 7 Sask, 
LL. R. 80; 20 D. L. R. 919.—CAN, 


PART II. SECT. 5, SUB-SECT. 11. 


h i, .]- -BLOEMFONTEIN 
MUNICIPALITY tt. JACKSONS, LtTnp., 
[1929] App. D. 266.—S. AF. 

q i. —— Goods assigned.}—Fakr t. 
ANNABLE, [1926] 2 D. L. R. 127; 58 
O. L. RR. 387.--CAN. 


PART II. SECT. 5, SUB-SECT. 12.— A. 


4051. General rule — Goods not 
privileged.J}— When a lessee sublets 
remises to a sub-lessco, the head land- 
ord may distrain upon the goods of 
the sub-lessee for all the rent owing by 
the leasee.— Re CHAMBERLAIN & Pere 
LESS BUMPER & ACCESSORIES, LTD., 
[1924] 4 D. 





L. R. 298.— CAN. 


423. 
424. 


424a, 


435. 
475. 


eee ee ee 


PART IW. SECT. 5, SUB-SECT. 13. 


Vol. XVII.—Distress. Cases 42la—- 789. 


524. Add. Annotation :—Refd. Tredegar Viscount 
v. Harwood, [1928] A. C. 72. 


Add. 4Annolation :—Refd. Allen v. Royal 
Bank of Canada (1925), 41 T. L. R. 625. 


tenants had not been a party to the hire- 
purchase agreement.— GAMAGE (A. W.), Lp. 
v. PAYNE (1925), 134 L. T, 222; 90J.P.14; 
42T. L. R. 188, D.C. 


Add. Annotation :—Distd. Smart Bros., Ltd. 


581. 


v. Holt, [1929] 2 K. B. 303. 583. Add. Annotation :—-As to (1) Refd. Allen v. 
Add. Annotation :—Distd. Smart Bros., Ltd. Royal Bank of Canada (1925), 41 T. L. R. 
v. Holt, [1929] 2 K. B. 303. 625. 

623. Add. Annolations :—Refd. Barratt v. Richard- 











.|—The tenant of a dwelling-house | = 

hired goods from pltfs. under a hire-purchase | son & Cresswell, [1930] 1 KX. B. 686, 
agreement, by which he agreed to pay Purnell v. Roche, [1927] 2 Ch. 142. 
punctually the instalments & also the rent | 654a, ~—~—- —-— Distress by landlord in per- 
of the premises on which the goods might be. son.} -There is nothing in the above Act 
By a clause of the agrecment, in case of any to provent an uncertificated landlord from 
breach, the owners might, by written notice, | distraining in person.—-JACKSON v, KENNAN 
forthwith determine the agreement, & thove- (L893), 37 Sol. Jo. 282. 

at Pa a ee nave any | 723, Add. Annotation : - Expld. Davies v. Property 
ee eee oe ae ee ee ne ae & Reversionary Investments Corpn., Ltd., 
arrear, plitf. served on the hirer a notice [1929] 2 K. B. 222 

terminating the agreement, & claiming a ee oe 


Mentd. 





return of the goods. A distress War sub- | 731. Add. Cilation = after ba Idx. Ch.” add a revs§g. 
sequently levied on behalf of the landlord, S. ©. sub nom. LEYLAND v. TANCKED (1850), 
& the goods the subject of the hire-purchase | 16 Q. B. 664. 

agreement were svized. In an action by the ' 732, Add. Annotation :—As lo (1) Folld. Davies v. 
owners for illegal distress, {he county ct. Property & Keversionary Invest ments Corpn., 
judge gave judginent for pltfs.:—Held: as [1920] 2 K. B. 222. 

soon as the notice terminating the agrecment 26 4. Annotation: Mentd. Sorrell 2. Smith, 


was given the right of the hirer to possession ; 
of the goods was at an end, & neither party to [1925] A. C. 700. 

the agreement had any lights under it. When | 737a. —- - - —-.]--(1) A notice of distress which 
the distress was levied there was therefore no specifically sets out each article that has been 
hire-purchase agreement in force relating to distrained, or which, while not specifically 
the goods, & they were not at that time ‘‘ com- setting them out, is to be interpreted as mnean- 
prised in any hire-purchase agreement ”’ ing that all the goods on the premises have 
within Law of Distress Amendment Act, been digtrained, is good. 

1908 (c. 53), 8. 4, & the distress was illegal.-- (2) A notice which, after setting out certain 
SMART Bros., Lrp. v. Wout, [1920] 2 K. 3B. specified articles, continued “ & all other 
3038; O08 L. J. K. B. 582; 141 L. T. 268; | goods upon the premises (unless specially 
45 7T. L. R. 501; 35 Com. Cas. 53. | exempt) sufficient to satisty the amount 
Add. Annotation :-- Mentd. Gregg v. Richards, of this distress ” :-- Held: bad.—DAvIiks v. 
[1926] Ch. 621. PROPERTY & REVERSIONARY INVES’2M ENTS 
Add. Annotation: CORPN., [1929] 2K. b. 222 ; OST. J. K. B. 


son & Cresswell, (1080) 1K. B. 656. | a , Mae eS is ae ae s He hk eG . aa 
Add. Annotations :—Refd. Barratt r. Richard- BO apo Segre eee ee ee ane 


son & Cresswell, [1930] 1 K. B. 656. Mentd. Add. Annotation: -As to (2) Refd. Davies v. 
Weld v. Petre, [1029] 1 Ch. 33. Property & Reversionary Investments Corpn., 


Add. Annotation : -—- Consd. [1020] 2 K. 3. 222. 
Moore, [1924] A. C. 53. | 739. Add. Annotation :--As ‘o (3) Refd. Davics v. 


_-— SS 


~Refd. Banatt «¢ Richard- 


738. 


Drughorn _ vt. 








sj. Conditional Sales Act— Interest of 
seller under condihiunal sale.J—A land- 
Jord is not entitled to distrain on the 
mterest of wu seller in goods bought by 
the tenant under a conditional sule 
agrecipent, even though the above Act 
has not been complied with.— Brii & 
SCHIESEL t. JACOBSON & WHITZFR, 
11925) 2D. 1... RK. 3933 [1925] | W. Ww. 
ht. 913.— CAN. 


PART II. SECT. 6, SUB-SECT. 1. 

440 1v. ——-.)— ALBERT tv. STOREY, 
(1924) 4 D. L. Rh. 374.—OAN. 

440 v. ——..)-~The attornment clause 
in question hereln, which was contained 
in an agreement for the sale of iand, 
held not to be affected by tbe accelora- 
tion clause in snid agreement; &, 
therefore, since there was no rent due 
under the attornmest clauso at the 
time the distress, with respect to which 
this action was brought, was made, the 
distress was bad the purchaser 
entitled to damages therefor -— BURRELL. 
v. Watt & HARDINGE, {1928) 3. D. L. HR. 
505; (1928) 2 W.W jh. 482.—CAN. 


PART Ill. SECT. 6, SUB-SECT. 5. 
456 iii. ——- ——.]}—A distress for 
rent, when made at night, is invalid 


even as against a thiid party, when the | PART II. ea 


tenant hus not waived the objection — 
Roace vw. Lapras, (1926) 1 Db. LR. 
391; [1926] 1 W. W. R. 74; 20 mask. 
L. R. 2 AN 


_— 
r) 


461i. Wanver of irregulardy by tenant 
— Whether distrese valid as against third 
fer ncacnt v. Lapras, [1926] 1 

L. 1. 391; (1926) 1 W. WL. R 7t, 
20 Sask. L. R. 246.—CAN. 


PART II. SECT. 7. 

496 i. General rule—Land out of which 
rent issues.j—The distress was void 
ab inttro on the ground that it was not 
made on the pre in respect to 
which the rent was claimed.— HURRELL 
tv. Wart & HARDING, [1928] 3 D. L. ht. 
505; [1928] 2 W. W. LR. 482.—CAN. 


PART II. SECT. 9, SUB-SECT. 3. 

666 iii, ———_.}—- Where there was 4 
crop payment lease, & por to the 
lease there was oa mige. over the 
property & the mtgees. had exerrised 
thelr right to take possession —J/eld : 
the lessor had no right to distrain.— It. 
v. SULLIVAN, (1924) 2D. U. R. 129; 42 
Can. Ciim. Cas. 44.—CAN. 


PART II. SECT. 12, SUB-SECT. 3.—-A. 
979 iv. ——.}—MACDONALD v. OUM 
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12, SUB-SECT. 3.-- 
- (8). - 


8331. Lifect of —Property sewed under 
Absconding Deblors  Act.)-~—Vioperty 
scizod upon a warrant lesncd under tho 
ahove Act is not Hable to the landtord 
for a year's rent, though notice of his 
claim is given to the sheriff before the 
dclivery of the property to the trustces, 
—STANTON v8, JOUNSION (1858), 4 All. 
54.- CAN. 


PART II. SECT. 13, SUB-SECT. 2. 

880 i. Bur to action for rent Gooda 
ineuficrent lo satisfy rent | ‘Lhe cxist- 
ence of a distzess Ix, until (in sale, an 
auswer to an action for rent, regardices 
of whether the distress be suftieient o1 
not to satisfy the ammount for which the 
levy ig made.—FawriL vr. ANDERFW, 
pgol7j2w W. #. 400, 34 Dp. L. it. 


PART II. SECT. 13, SUB-SECT. 10. 

sl. On goods sold under condttional 
anle by unfe to husband—Bailiff’s sale 
a mere netence.j}- BARLOW ¥,. BRel71 
(BL C.), {1917] 1 Ww. WwW. H. 270.—OAN. 


PART Il. SECT. 17, SUB-SECT. 1. C. 
ai. ——~.}—To entitle a laudlord 
to follow & distrain & sell goods which 


Cases 7389—1413a. 


Property & Reversionary Investments Corpn., 


[1999] 3 K. B. 222. 


923. Add. Annotation :—Mentd. 


(No. 8) (1927), 187 L. T. 3838. 

1266a. ——— Evidence—Terms of tenancy.|—If a 
tenant suing his landlord for a wro 
distress does not put in the agreement of 


The Jupiter 


tenancy, the j 
its terms fro 


ENGLisH AND Empire Digest SupPLEMENT. 


» a6 against him, may infer 


m hi ; own admission or 8 OWn 


evidence in the case.—CowNn® v. CORDERY 


(1862), 10 W. R. 347. 


1271. Add. Annotation :—Refd. Elliott v. Boynton, 
[1924] 1 Ch. 236. 


Part IIl—Distress for Rates. 


1878. Add. Annotation :—Mentd. L. & N. E. Ry. 
v. Easington Union Assmt. Com. & Hasi 
with-Thorpe Parish Council (1925), 95 L. J. 


K. B. 255. 
1379. Add. 


05 L. J. K. B. 255. 


1896. Add. Annotation :—Refd. L. C. O. v. Hackney 


B. C., [1928] 2 K. B. 588. 


1409. Add. Citation :—2 B. R. A. 949. 





Annotation :— Mentd. 
Ry. v. Hasington Union Assmt. Com. & 
Kasington-with-Thorpe Parish Council (1925), 


ngton- 


1412. Add. Citation :-—1 B. R. A. 450. 
. Annotation :-—Consd. L. 0. C. v. Hackney 
B. C., [1928] 2 K. B. 688. 


1418. Add. Annotation :—-Folld. L. O. 0. v. Hackney 


L & N. EK. 
1418a. —— 





B. C., [1928] 2 K. B. 588. 


-]—Where a rate, duly made 


& confirmed, has been levied in respect of 
a vacant building, occupied by a caretaker 
only, not being held in readiness for use, & 


not being fitted for any use, & a distress 


warrant has been issued by justices in enforce- 





his tenant has removed from the 
demised premises it is novessary tnat 
the rent should be actually duo at the 
time of tho tenant’s 1emoval of the 
goods. If no rent is due at the date of 
removal, & the Jandlord follows & 
distrains & sells the goods for rent 
subsequently falung due, the distress 
& sale aro illegal & the landlord is 
liable in damager —ZUROUVINSKI 1. 
Douxr, [1924] D. L. RH. 326; 8 
W. W. Rt. 49.—CAN. 


el. Necesmty for.j)--A landlord 
on becoming aware that his tenant 
who was 1n arrear with his 1ent was 
removing the :nvecta ef iliata, prevented 
tho tenant from doing so by force 
without any application to the ct for 
an attachment or fiuterdict :-—Held - 
the landlord’s hypothec was inoperative 
until an order of attachment was 
ubtained from the ct.. & the landlord 
was not entitled to prevent forcibly 
the removal of the invecta et illata.— 
REDDY v. JOHNSON (1928), 44 N. L. R. 
190.—8. AF, 


PART II. SECT. 17, SUB-SECT. 1.—F. 


1000 iv, lease to O. 
provided that in case the lessee 
attompted to abandon the premises or 
to removo his goods & chattels so that 
there would not be a sufficient -dist ress 
for three months’ rent, the rent for the 
current & ensuing three months 
should immediately become due. Tho 
premises wore in fact ocoupied by aca., 
of which ¢. was a shareholder & 
official, though no assignment of the 
lease was made. ‘The co. proceeded to 
abandon the premises & to ranove its 
goods, & tho lessor distrained -—T/eld : 
this claure did not justify a seizure of 
the co.’s goods, upon which there was 
no right to distrain for ront not in 
atrear.—-CRYs14L, Lin wv WILLARD 
Krronen, Lrp., [1924] 2D.L.R.1051; 
2W. W. HR. $44.—-CAN. 


PART Il. SECT. 18, SUB-SECT. 2. 
gi, —— Distress on goods subject of 
hire-purchase agreenient-—Hepuassession 
by owner without knowledge 0 ere 83.] 
~—FORREST v. WASHING, 11929} W 
L. R. 49.—AUS. 


PART II. SECT. 19, SUB-SECT. 3. 
m --——.]-—A distress is exces- 
hive when the value of the goods 
seized was unreasonably ter than 
the amount of rent due, ye in oe a 
Reid Pipad tbe: Sag will 1 © 098) 
numed.—ROowan vr Pees 
3D. L. te 7445 (1928) 2W.W.R i 343 


—0 











PART II. om 19, pueaet: 4.— 


——.] — DI0KS v. BARBOUR 
(PL . 'I.), [1927] 4 D. iL R. 478. SR OAN, 


PART II. BEY. 19, SUB-SECT. 4.— 


3 cre a Ba Pa aah bond 
witL one sure fficient.— 
TAYLOR v. Geman (1861), 10 nN B. R. 
(5 AIL ) 191.—-CAN. 


PART Il. SECT. 19, SUB-SECT. 4.— 
E. (0) i. 

s {. -— ~——.])—P. brought a re- 
vlovin action, & the goods were de- 
livered te lum. The judgment in his 
favour was reversed, but 1:eturn of the 
xoods or damages for their detention 
was neither demandod nor adjudged : 
—Held: as the obligcer could in the 
replevin action have claimed & ob- 
tained an ordor for return of the goods 
or for damages, they could not claim 
it in an action on the replevin bond.— 
PreTRiz vo. Rripnovut, [1925] 1D. L. R. 
1078; (1925) 8. O. R. ala —— 

a i. Goods Trad er 
MARTIN v. PASSARINI, oes a 1D.1 L. 
636; 59 N. S. R. 460.—CAN 


PART I. maak 19, SUB-SECT. 4.— 


B &. 380) i, —— Breach of covenant 
forfeding rent claimed—Admisswwle.}— 
In an action of roplevin by a sub-lessce 
against the lessor, pltf. is entitled to 
plove, on oross-examination of the 
lessor, that there had been a breach 
of a covenant in the lease which for- 
felled the rent claimnod, the sub-lessee 
being entitled to the benoft of such 
covenant, though there has Laie no 
ashignment of the lease in writing. 
RIGNUETTE wv. HEBERT (1905). 
N. B. R. 68.—CAN. 


st. pitas, A of ae ingsa—When 
ordered. }—- vw. McCoppin 


PART I. SECT. 19, 
F. (@ 





18, SUB-SECr. 4.— 


of. 5 AUREANDER v. 


oot Tasso) 10 N N. B. R. (3 P. & B.) 
—-CAN. 


eae I. aed 19, SUB-SEOT. 4.— 


ad. Plaintiff ordered to return goods.] 
——Pitf. obtained possession of goods by 
virtuo of an order for replevin & subee- 
gu uvently discontinued action -— 
eld: the ct. had power to order the 
return of the goods.—PaSsARINI 0. 
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68 
S. R. 121 


PART II. SECT. 19, SUB-SECT. 5.— 
A. (a). 


1259 1. Against aoe teen) 
eae Gate MoCABE (1871), 31 U. 0 


so. Whether proof of value of goods 
nece ssury—Vulue admitted by defendant 
accepted, ]—MARTIN v. PASSARINI, [1928] 
1D. 1. R. 636; 59 N.S. R. 460.—OCAN. 
sp. Agaunst balyff & auctioneer— 
Right of defendants to one of 
Magistrates Courts Act, 1908 }—Where 
a bailiff acting in good faith seizes goods 
belonging to + under a distress 
warrant directod against B., & where 
an auctioneer at the request of tho 
bajliff & in good faith sells such goods, 
both the balliff & the auctioneer are 
entitled to the protection afforded od 
above Act.—KEWENE v. BUCHLAND 
Sons, (1928) N. Z L. R. 818.—N.Z. 


PART II. reat SUB-SECT. 5.— 

di. -—.]}—Where a landlord 
follows & distrains & sells goods for 
rent subsequently falling due, & the 
diatress & sale are ille :—Held: the 
quantum of damageva the full value 
of the goods lost to the tenant after 
allowing for depreciation, but exem- 
plary damages cannot be awarded 
whore the landlord considered that he 
was ac hin his righta & did not 
act in a rene or ‘nao ent manner in 
making the seigure.—-ZUROUVINSEI ¥. 
eee ce, [ied ain L. R. 326; 3 


PART II. sac 19, SUB-SECT. 5.— 


.-}—While it seems that 
an “action for distra: for more rent 
than is due cannot be maintained 
withont a tender of the sum that is 
actually due, this principle does not 
apply to an “yon tad on Perry 
distress.— Row LLo, [1928] 
ro 144: anovaya we W. R. 343. 


pains Ill. SECT. 1, SUB-SECT. 1. 


.-—-Where ¢6 
int oer ee the landlord, 
aguinst whom the are assessed, 
is a reson liable tuereton with the 
tenant under Mercantile Law Amend- 
ment Act, 1856, s. 5, & =f ent by the 
landlord to the tor, the ality, is a 
prerequisite to tho landlord becoming 


MARTIN, [1925] 2 D. L. R. 914; 
N. —-OCA ry 








wees eee 


ment of payment of such rate, an action 
of replevin will not lie; the jurisdiction of the 
justices depends simply on occupation within 
the parish, & not on beneficial occupation.— 
LONDON CouNTY CoUNCIL v. CKNEY 
BorovuGH CounciL, [1928) 2 K. B. 588; 97 
L. J. K. B. 694; 139 L. T. 407; 92 J. P, 
138; 44 T. L. R. 592; 26 L. G. R. 366, 


1414. Add. Citation :—2 B. R. A. 919. 


Add. Annotations :—Refd. Kingston Mill, 
Stockport v. Owen (1928), 92 J. P. Jo. 782; 








co C. v. Hackney B. C., (1928) 2 K. B. 
1419a. J—The poor rate payable in 


respect of a dwelling-house of which pltf. 
was weekly tenant was £5 10s. a year. A 
demand note for a half-year’s rate, namely 
£2 15s., was served on pltf., but he failed 
to pay the money & a summons was issued 
against him. Pltf. did not appear before the 
justices, who refused to hear his landlord's 
daughter on his behalf. Evidence having 
been given on the part of the overscers, the 
justices issued a distress warrant against 
pltf.’s goods, although, before they signed the 
warrant, the landlord’s daughterhad addressed 
them again & intimated that pltf. was a 
weekly tenant, a fact of which one of the 
justices was aware :—Held: although, if the 
full facts had been proved, it would have 
been apparent to the justices that they had 
no jurisdiction to issue the warrant, they 
ought to consider only facts known to them 
in their judicial capacity from materials 


properly before them, & they had acted 
ey in point of law on the evidence 
which had been so proved.-—PALMER »., 


CRONE, [1927] 1 K. B. 804; 96 L. J. K. BK. 
604; 137 L. T 88; 913. P.67; 48 T. 1. RB. 
265; 251. G. R. 161. 


1420. Add. Annotation :~-—Refd. Gateshead Assess- 


ment Committee v. Redheugh Colliery, [1925] ; 


A. C. 309. 


1422. Add. Annotutcons :—Refd. Palmer v. Crone, 
{1927] 1 K. B. 804; Lowery v. Kingston- 
upon-Hull Corpn., [1930] 1 K. B. 368. 


1423. Add. Annotation :—Refd. Palmer v. Crone, 
{1927] 1 K. B. 804. 


1424. Add. Annotation :—Refd. Figg v. Weardale 
i Tow Law Overseers (1923), 22 L. G. R. 


1481. Add. Annotation :—As to (2) Refd. R. v. 
North, £x p. Oakey (1926), 43 T. L. R. 60. 


1438. Add. Annotation :—As to (1) Refd. L. C. C. 
v. Hackney B. C., [1928] 2 K. B. 588. 


entitled to the securitics or to use the 
remedies of the city. But the city’s 
right of distress is not a security under 
the Act, nor is it a remedy which, upon 
[erment. the landlord can usc. He 

INGSTON-SMITH, Kr p. MACPHERSON 
Esrate, [1924] 3 D. L. R. 844; 2 
W. W. R. 1081; 34 Man. L. R. $12; 
§ Cc. B. R, 41.—CAN. 


PART III. SECT. 1, SUB-SECT. 4.—A. 


1427 i. By whom made—Collector.}— 
Tho right to serve notice & the 
right to receive payment of municipal 
taxes rest in the collector of taxes & 
not in the city, & the service of the 
notice is not a remedy of the city which 
upon payment, the landlord is entitled 


8ron-SMITH 
ESLratE, (19 
W. W. RR. 1081; 


Tess. 
by the Act for 
necessary, 
village may 


pvcrs, LT, 
{1923} 4 D. 





to use against his tenant.—Re Hina- 
Kx . MACPHERSON 
24) 3 p. L 2 


. Ww. 34 Man. L. Rt. 312; 
5 C. B. BR. 41.—OAN. 


1427 ii, ——~ Under 
R. S. S., 1920 (¢. 88).j—The 
thesecretary -treasure. 
this Act do not include that of levyi 

t here no person 15 appulnte 
such purypos:, the village 
must appoint some persen when 
& where distross has been 
levied by a person not authorin d, the 
subsequently ratify & 
adopt his acte.—MANITOBA O11 PRo- 

2. LANGENBURG VII LAGE, 

L. R. 260; Vv. RR. 


Vol. XVIMI.—Distreas. Cases 1418a—1604. 


1462. Add. Annotation :—Refd. Palmer v. Crone, 
[1927] 1 K. B. 804. 


1471. Add. Annotation :—As to (1) Consd. FR. v. 
oe JJ., Ez p. Porter (1926), 48 T. L. R. 


1472. Add. Annotation :—Folld. R. v. Norfolk JJ., 
Ez p. Porter (1926), 43 T. I. NR. 63. 


1484. Add. Annotation :—Refd. L. C. C. v. Hackney 
B. O., [1928] 2 kK. B. 588. 


1489. Add. Annotation :—Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


1491. Add. Annotations :— Consd. 1. C. C. v. 
Hackney B. C., [1928] 2 K. B. 588. Mentd. 
Kingston Union v. Metropolitan Water Board, 
[1926] A. C. 831; Metropolitan Mcat Industry 
Board v. Sheedy, [1927] A. C. 8v9. 


1506. Add. Annotation: — As to (1) Refd. Palmer 
v. Crone, [1927] 1 K. B, 804. 


1582. Add. Citation: -sub nom. BurrciuNnapon 
SURVEYOR v. DAND, 3 New Sessa, Cas. 640. 


1542, Add. Citation :-—1 B. R. A. 570. 


1548. Add. Annotution :-—Refd. L. C. C. v. Hackney 
RB. C., [1928] 2 K. B. 588, 


1582, Add. Citation :— sub nom. NHARK v. WALKER, 
7 J.P. 143. 


1584a. What may be distrained Goods outside area 
of Drainage Board Land of person Hable 
partly within area.) Pitf. owned land part 
of which was outside the area administered 
by detts. The amount claimed from him im 
respect of drainage rates on his land, which 
was situate within the area ot defts., having 
remained unpaid, defts, claimed to be entitled 
to levy distress upon the goods outside their 
area: -2icld: the distress warrant, being 
properly issued against a petson hable to the 
rate, might be exvcuted upon the goods of 
pitf., even though not within the limits of 
the area adinimstered by detts. -Moksi v. 
Tins OusE DRAINAGE BoARD (19580), 04 
J.P. 127; 28 1. G. RR. 186. 

1588a. Costs of distress—-Power to levy.|—The 
power given to Conirs. of Sewers by Sewers 
Act, 1833 (c. 22), 5. 55, to levy the costs of a 
distress is limited in the cases of distress for 
surrs under £20 by J)istress (Costs) Acts, 
J817 (c. 93) & 1827 (c. 17). -R. vo. Norvronk 
JJ., Ha p. Portier (1026), 06 L. J. K. B. 
158; 156 L. T. 327; 915. P.14; 43 'T. h. 
538; 70 Sol. Jo. 1198; 251, Ch. R. 44, D.C. 
sub nom. R. v. Suita, Ez p. Porter, [1927] 
1K.B 478. 

1604. Add. Citation: ~R. v. LINDsky, Parts of, 

Lincolnshire, JJ., Ba p. Bower, 107 L. T. 170. 


_ ed 





308 .—CAN. 


R. 844; PART III. sae eet 6. — 


sk. Measure of damages ' Tho 


Villuye Act, | seizure of goods, worth over $5,000 to 
utiles of | satisfy a debt of $178 is an cxccosive 
rofa villageunder } seizure, & # village corpn. having made 


or ratified snch an unaulhornacd seizure, 
was found Hable in dumages, & 
the menagure of damavcs was the 
difference between the full value of the 
woods seized & the value of the goods 
mecossary to be sold to realise the 
amount of the tuaes & the incidental 
conts.—_ MANITOBA OIL Propuors, Lrp 

LANGENBURG VILLAGE, (1923} 4 


v 49 { 
38 W D.L. R. 260, 3 W. W. R. 308.—CAN 
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ENGLISH AND Emprre Digest SUPPLEMENT. 


Part 1V.—Distress for Assessed Taxes. 


1607. Add. Annotations :—Refd. R. v. Swansea 
Income Tax Comrs., Fx p. English Crown 
Spelter Co., [1925] 2 K.B.250. Mentd. Ingle 
v. Farrand, [1027] A. C. 417. 


1608. Add. Annotation :—As to (1) Refd. Glamor- | 


500. 


gan County Council v. Glassbrook, [1924] 1 
. B. 879. 


1836. Add. Annotation :—Refd. Pickford v. Quirke, 
Pickford v. I. R. Comrs. (1927), 188 L. T. 


Part V.——Distress for Tolls. 


1688. Add. Annotations :— Mentd. 
Thompson (1920), 43 T. L. R. 58; Bourne- 
mouth-Swanage Motor Road & Ferry Co. 
v. Ilarvey & Sons, [1930] B. C. 549. 

1639. Add. Annotation :— Mentd. 
(No. 3) (1027), 187 L. I. 338. 


Layzell_ v. 
Ham 


The Jupiter 


1649. Add. rsibeieeileg ed :—Mentd. Aylott v. West 
orpn., 
L. J. Ch. 533 ; Dennerley v. Prestwich U. D.C. 

(1929), 141 L. T. 602. 
1653. Add. Annotation :—Mentd. 
(No. 3) (1927), 137 I. T. 333. 


Sisson v. Same (1926), 05 


The Jupiter 


Part VIl—Distress Damage Feasant. 


1782a. -— - ——— -——.]—-HTARRINGTON v. 
(1709), 11 Mod. Rep. 219; Fortes. Rep. 255 ; 
Holt, K. B. 23; 88 EB. R. 1000. 


PART IV. SECT. 1. 


g i. ——-.J- Where several 
quarter sections aro soparately assessed, 
a scizure for taxes of goods belongis 

to a person other than tho person taxoc 
or owner of tho land in possession 
thoreof can be made ouly for the taxes 
owlng with respect to the particular 
quarter section on which the roods are 
found. —SrPRINGBANK MUNICIPALITY v. 
WaLnen, [1925] 1D. L. 18. 925: [1925] 
Ne W. 1. 607; 21 Alta. L. R. 314.— 





& i. - »)) Under Municipal 
Distinet Act, N.S. A., 1022 (ce. 110), 
the right to peize chattels lying on the 
Jaud taxed, but not belonging to the 
person taxed, is linuted to the caso in 
which the person assessed is in actual 
occupation of the Jand.—ScorTT »., 
MUNICIPAL Distkicr OF WoobDpFKoRD 
(Alta.), [1924] 4 D. la RR. 7833 [1925] 
3 Ww. W. Wt. 7275 affa., [1925] 2 W. W. 
R. $78.—CAN. 

@ i. On second distress—First 
distress obstructed.)—When the levying 
of a distress is obstructed by the party 
whose goods are being distrained & 
the distrainer is thereby prevented 
from realising the fruits of the distress, 
he is entitled to levy again; & on tho 
second distress be is not confined to 
scizing tho goods previously distrained. 
—~ GISLASON t. IURAL MUNICIPALITY 
or FOAM LARE & Warp, [1929) 2 
D. i. R. 386; 1 WW. W. R. 2333 23 
Ss. L. I. 359.—CAN. 


sm. Fight of sheriff to sell land— 
Insuffictent distress.)--Dok d. BEEL 
t. REAUMORE (1834), 3 O. 8. 243.—CAN, 


en. —-— ———.}-—-FOLEY v. MOODIE 
(1858), 16 U. C. R, 254.—CAN. 


8? -]—— FRAZER v. MATTICE 
(1860), 19 U. C. RR. 150.—CAN. 

st. Sale of morigaged land— Purchase 
by mortyagce—Right of mortgagee—7'o 
surplus.|—Re Grant (1891), 7 Man. 
L. Rt. 468.—CAN., 


av, —— --—- -——- Tv whole accurity.) 
—Faknow tt. Masspy-Harris Co., 
Lrp., [1927) 8 PD. L. BR. 997: [1927] 
NG W., TR. 539 ; 21 Sask, L. R. 610.— 





Se mamamnaneatiiemanssmns at Conn 


Busy 


1732b. ——— ——- --—-.]—Osway »v. 
(1711), 10 Mod. Kep. 37; 88 EB. lt. 615. 
1780. Add. Annotation :—Refd. Back v. Daniels 


BR1s'10W 


(1924), 69 Sol. Jo. 160. 


sw. ——— Validity—lVailure to give 
rotice {to ‘* persona interested.’’\— 
STANDARD TRUSTS Oo. »v. 
MUNICIPALITY, [1927] 1 D. L. R. 1063; 
{1927} Ss. Cc. R. 50.—CAN. 


sx. — Notice to mortgagee of 
application for tiile sent to wrong 
address.J-—-HOWE v. Kirr, [1927] 3 
D. L. KR. 1048; [1927] 2 W. W. KR. 


PART VI. SECT. 3, SUB-SECT. 1. 


sa. Imposition of hard labour— 
Aas hai! leer a Code, 8. 730 (2).}-— 
R. vw Riumy (N. 8.) (1905), 14 Can. 
Crim. Cas. $46.—CAN. 


PART VII. SECT. 5. 
1782 i. Failure to maintain fences— 


Cattle straying on to land.J—BOLTON v. 
MACDONALD (1894), 3 Terr. L. R. 269. 


— 








sb. Cattle wandering on public road—- 
Right of adjounvny occunier to impound.) 
—Where cattle are wandering on uo 
public road in the circumstances 
Speoee in Pounds Act, 1915, s. 17, 
they may lawfully be impounded under 
that section by the occupier of land 
adjoining the road, notwithstanding 
that the council of the municipality in 
which the road is situated has cun- 
sented to their being on the road, & 
has thereby waived the right to im- 
pound them given by Local Govorn- 
ment Act, 1915, ss. 497, 498.— 
MOLONEY ©. WI1Lson, [1929] V. L. 2. 
265; Argus L. RK. 2238.—AUS. 


PART VII. SECT. 8, SUB-SECT. 1.—A. 


e (p. 445) i, Notice — Under 
Stray Animals Act.}-—-On an appeal 
from a summary conviction under the 
above Act for illegal impounding :-— 
Held: the conviction should be quashed 
as the record did not show tbat the 
notice required by s. 84 was given to 
the poundkoeper.—STAHN v. PKUTERT 
(1922), 70 D. L. R. 285; (1922) 2 
W. W. J. 835.—CAN. 


PART VIL. SECT. 8, SUB-SECT. i1.—B. 
1818 i. Alust bea fl & proper pound.) 
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HIRAM : 


—Under Stray Animals Act. 1920, 
animals impounded must be placed in 
the pound provided by the municipal 
council] under s. 9; & where a pound: 
kouper placed & kept horses upon a 
feuced quarter scction owned by him 
& separated by a road allowance from 
the pound provided by the municipality 
& the fence beug broken down, tho 
horses escapod or were driven off :— 
Weld: the shee as ort was Liablo 
under 8. 9, as it must be taken to have 
assurned the risk of placing & kecping 
the horses in a place other than an 
authorised pound.—SINWICK v. ELFROS, 
[1924] 2 W. W. Rt. 755.—CAN. 


PART VII. SECT. 8, SUB-SECT. 1.—E. 


ki. ——.)— Where wider Stray 
Animals Act, 1915, 8. 27 (1), the posting 
of notices of sale of impounded avimals 
were not complicd with :—eld: the 
salu amounted to a conversion & the 
pound-heeper, & the municipality 
employing hizn, were liable in damages, 
as (1) the posting of two notices within 
tho municipality & ono outside it was 
not a comphance with the Act; 
(2) where animals are branded, tho 
ound-keeper i» guilty of negligence in 
ailing to mention the brands in tho 
notices.— Lach ©. MANTARIO RURAL 
MUNICIPALITY No. 262 & Morr, [1921] 
1W. W.R. 1323; 66 D. L. R. 735; 14 
Sask. L. Rh. 25.—CAN. 


k it. —-- —— -}—Where there is 
nothing indicating the presence of a 
brand on an impounded animal tho 
roundkeeper is not obliged to feel all 
over its body in search of a possible 
brand, in order pruperly to describe 
the oe in the prescribed advertise- 
mont. 

The salo of an impounded horse by 
a poundkeeper :~Held: defective be- 
cause notices of the impounding & of 
the sale had not boen properly posted, 
& both the pound-kceper & the 
municipality which employed him wero 
Hable in conversion for the value of the 
horse at the time of salco.—LROWN v. 
RURAL MUNICIPALITY OF ST. FRANCOIS 
RaviER & BRELAND (Man.), (1925) 1 
W. W. Rn. 42.—CAN. 





Vol. XVIIL.-- Distress. Case 1870. 


Part VIII——Distress for other Purposes. 


1870. Add. Citations :— sub nom. R. v. Forpuam, L. R. 8 Q. B. 501; 42 1. J. M. C. 153; 


Li. — -— ——.}—Where the 
osted & published notices of the 
mpounding of an animal under Stray 

mais Act, R. 8. S., 1920, c. 124, 
the owner of the animal was unknown, 
did not describe the brand correctly & 
the description of the animal was 
insufficient to satisfy the requirements 
of sect. 26 (1) of the Act, it was beld 
that the sale was invalid, & that the 
municipality & the poundkoeper were 
liable for the value of the animal, 
which was placed at the amount fo1 
which it was sold at said suale.-—- 
MILLER AND MUTCH tv. LOREBURN AND 
KyeLLY RURAL MUNICIPALITY, |1928) 
4D. L. R. 251: [1928] 2W. W. RB. 68, 22 
Sask. L. Rk. 486.—-CAN. 


ad. Payment of residue to owner— 
Domestic Animals Act, 1921 (¢. 50)}— 
Municipal District Act, 1911 (¢. 3).J— 
Tho effect of the amendment made by 
68. 27, 28 of the former Act extends the 
period of twelve months provided by 
8. 213 of the latter Act, for ph ater pe 
for A places to the owner of the residue 
of the proceeds of salo of an impounded 
animal, to twenty-four months from 
the date of sale.~—-GOLLAN v. SIERLING, 
[1924] 3 W. W. It. 209.—CAN. 


PART VII. SECT. 8, SUB-SECT. 2. —A. 


1888 ii. ———- --— Payment by un- 
certified cheque.}—'The delivery of an 
uncertified cheque to the poundkeepor 
is not a ‘* doposit of the amount claimed 


for dainages ” within Stray Animals 
Act, R 8. S., 1920, c. 124, 8. 34 (1), 
even though the poundheeper treat: 
the chegue as cash. What the Act 
contemplates fs the paymont of money. 
‘Lhe deposit of the money isa condition 
precedent to the right of the owner of 
the impounded animal, which is released 
under the sect , to institute proce ding: 
against the person impounding tt 
WILEY vr. Bookrr, [1928] 2 W.W. i. 
829 CAN 


PART VII. SECT. 9. 


sf. Conrvichon — Under Stray <Ant- 
ammala tcl, 1920 (ce. 124).)-—Where the 
evidence showed that accugod — had 
beon wiongfully convicted of an offence 
of unlawfully tcscuing cattle uude a 
provinelal Act, m that he had mcrolys 
made an attempt ‘—Jleld- (1) the 
offence, not being an indictablo offen, 
could nut be remitted to the magistrate 
toconvict of an attempt under Crigninal 
Code, 8 919; (2) 5. 49 (d) of the above 
Act did not apply to the portion of the 
province within which the offerce was 
charged to have been committed = - 
I. +. GurskKI (1022), 09 DL. RR. 1d. 
38 Can. Crm. Cus. 139, [1922] 3 
W. W. hi. 540.— CAN. 

PART VII. SECT. 12. 

gi, —-— - -— Measure of damages.) 

—Damages wero tixed on the Lavin of 


prices obtained at auction sales, for 
while it may be that prices paid at 
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22 W. R. 86. 


auction sale aro not as large as are 
ubually obtained at private sales, still 
the prices obtained at auction sales vers 
often have a great deul to do with 
fixing the prmoo of an animal in 
he community.- SInwicK vw, ELFRos, 
1024) 2 WLW. RR. 745. -CAN, 

wi. - - ~ .tNouwance for pound- 
eee gees S608 a erpensesa.) In an action 
for damages for the conversion of 
voimals illegally sold at a pound-salo, 
defts. have no right to an allowanve 
for the pound-hcope 's fees or Bt 
— LNaAcit vy. MaANtaARIO RURAL Muster 
PALITY No. 262 & Morr, (1921) 1 
WOW. O32, 66D. LL. R735, 14 
bask. L. 2. 25. CAN. 

k i. - -- we Pitt. im- 
pounded with a poundkecoper cattle 
which had come on to his land through 
a wire fence & clahlined damages. Tho 
poundkeeper, without obtaining pay- 
ment of the dumages or seourlty 
thercfor, released the cattio to the 
owner on receipt of the latter's Choque, 
payment of which was stopped, On 
appcal by the owner the counell of the 
municipality decided that the fence 
was not a lawful foneo & that pitt, was 
net entithd to damages. Pitt. sued 
{he poundhecper & the municipahty 
for the damuges - Afelds  pltf, was 
cntitihd as against both defts, fo the 
tlamapos clauncd = JOUNAON vt. MUNI- 
clear Disease) Ob Dp Ava R DAM, [02 5} 
40.1 299, tlv2s. bs We We. de 
369, CAN, 


_— ~~ # 


Cases 4-—-18Ga. 


ENGLIsH AND Emprre Diaest SuPPLEMENT. 


EASEMENTS AND PROFITS A PRENDRE. 


Part |.—Nature and Characteristics of Easements. 


4 Add. Annotations :—Ae to (1) Refd. Sack v. 
Jones, [1925] Ch. 235. coe Mentd. 
Brooke v. Bool, [1928] 2 K. B. 578. 


Add. Annotation :—Generally, Mentd. Peech 
v. Best (1930), 99 L. J. K. B. 537. 


For “‘ Distinguished from running powers over 
railway.) °’ read ‘*‘ ——.]”’ 


Add. Annotations :—Refd. Simpson v. Weber 
(1925), 188 L. T. 46; Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel] Co., [1930] 1 Ch. 138 ; Keewatin Power 
Co., Ltd. v. Lake of the Woods Milling Co., 
[1980] A. C. 640. 


14. 


25. 


27. 


35 e 
48. 


Add. Annotation -—As to 
v. Beeney, [1980] 1 K. B. 3 
Add. Annotations :—Refd. ne v Daniels 
(1924), 69 So}. Jo. 160; Hackney B. O. »v. 
pemonches Asylums Board (1924), 131 
For words at commencement of para. (2) 
‘‘ There is no distinction ’’ read ‘“‘ There 18 a 
distinction.”’ 

Add. Annotation :—As to (2) Refd. Aldridge v. 
Wright, [1929] 1 K. B. 381. 

Add. Annotation :—As to Aes Refd. Aldridge v. 
Wright, [19290] 2 K. B. 

Add. Annotation : on tie v. Wright, 
[1929] 2 K. B. 117. 


ger! Refd. Callard 


60. 


Part 11].—Creation of Easements. 


89. Add. Annotation :—Refd. 


8.8. Co. v. Dominion Coal Co. [1726] A. C. 108. 


Add. Annotations :—-Expld. & Distd. S. E. 
Ry. v. Cooper, [1924] 1 Ch. 211. Consd. 
York Corpn. v. Leetham, [1924] 1 Ch. 657. 
Refd. Birkdale District re Supply Co. v. 
Southport Corpn., [1926] A. O. 355. Mentd. 
SnD v. Dagenham U.D. C., “ 1929} 1 K. B. 


97. 


98. Add. Annotations :—Consd. S. E. Ry. ». 
ead a [1024] 1 Ch. 211. Refd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. C. 355. 

Add. Annotation :—Generally, Mentd. S. E. 
Ry. v. Cooper, [1924] 1 Ch. 211. 

Add. Annotation :—Consd. Keewatin Power | 


Co., Ltd. ». Lake of the Woods Milling Co.. 

[1930] A. C. 640. 

Annotations :—For ‘“‘ Mentd. Poulton v. Moore 

(1913), 83 L. J. K. B. 875,” read ‘‘ Consd. 

Poulton v. Moore (1913), 88 L. J. K. B. 8765.” 

Add. Annotation :-—As to oC Distd. Aldridge 

v. Wright, [1929] 2 K. B. 1 

145. Add. Annotution haar Called v. Beency, 

[1930] 1 K. B. 353. 

147a. According to intention of parties —- Common 

PART I. SEOT. fade SUB-SECT. 2. 
——.}-—-G ». FisH, {1927] 


112. 


121. 


124. 


139. 


Lord Strathcona 


by grant.—-Ussan Kasm Sarr 
SEORRTARY OF STATE FOR INDIA (1928), 
L. R. 6.—IND. 


sea aR ee effective until approach 

ed.}—Swan v. SincLam, No. 515, post. 

156. Add. Annotation :—Apld. Borman v. Griffith, 
[1930] 1 Ch. 493. 

166. Add. Annoiation :—dAs to ( ay Eri. Aldridge 
v. Wright, [1929] 2 K. B. 

178. Add. Annotation :—Refd. eee v. Wright 
(1929), 98 L. J. K. B. 582 

178. Add. Annotation :— As 6 (2) Refd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 

181a. ———_ ——— Right of way struck out of draft 
Sonyeyanceds- Crane v. BARNES, No. 196a, 
post. 

182. Add. Annotation :—Refd. Clark v. Barnes, 
[1929] 2 Ch. 368. 

188. Add. Annotations :—Consd. Gregg v. Richards 
(1926), 95 L. J. Ch. 209. Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 

185. Add. eae oe Aldridge v. Wright, 
[1929] 2 K.B 

186a. 








aw the conveyance to plti. of 
a house & land there was an express grant to 
her of a way described as coloured green on 
the plan indorsed on the deed. The part 
coloured green was four feet wide & formed 
part of a wider roadway running along the 


mission had no power to. create 
@ eervitude, or any other right, in 

roperty of a “ Pe. bares F ed 
ONTREAL TRAMWAY 


PART IIL. SECT. 1, SUB-SECT. 2.—. 
981. Must not be ultra vires.}—A 


20 v 
V. L. R. 88; 48 A, L. T. 1617 [1927) | = 47 Mad. 11 
Argus L. R. 111.—AUS. 
PART II. 
76 i. wie lat rom proftis a corpn. having 


rendre. }—BRA WNSHIP OF 
ALDEN, (9a) 3 1 D. L. R 1116; 60 
oO. L. arte AN. 


80 i. a licence. }— 
nae v. MACKEY, ene J. R. 372.— 


PART Ill. SECT. 1, SUB-SECT. 1. 

sa. Pubite right.}—Though the public 
cannot acquire ownership of a land 
{it oan acquire over it an easemen 


agroed to grant an ease- 
ment to lay nines over certain land :— 
Held: the gran of such easement 
being quite consistent with the cra 
poses tur which the oorpn. was au 
rised to hold land, it was sotapotenit 
for the corpn. to make such grant.— 
Hanes ney pester ELEctTRIO POWER 
©. AKAROA BoRoUGH COUNCIL, 
Boesy. N. Z L. R. 880.—N.Z. 
Utittty 


93 i. Pubite 
Commission. — : the above com- 
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ae VILLE, tba) 2 A. C. 994. — 


PART III. SECT. 1, SUB-SECT. 5. 
sb. Devise of adjoining plots to two 
Se niena 


nce soy ton for mce of 
of wa BB No peta t. KELLY 
grr 42 U . © R. 274.—CAN. 


PART LI. SECT. 1, SUB-SECT. 6.—A. 
n. For “n ” substitute “ 147a 1.”’ 
eo. For ‘‘o ™ substitute “ 147a ii.” 
p. For “p” substitute “ 147e iii.” 


190. 


195. 


196a. 


back ef the adjoining houses to the back 
premises of pltf.’s house. At the time of the 
conveyance a right of access for vehicles to 
pltf.’s back eee over the whole roadway 
was enjoyed with the house conveyed. The 
habendum in the conveyance was ‘to hold 
same with the benefit of all such easements & 
privileges in the nature of easements as are 
now subsisting in respect of the property 
hereby conveyed.”’ Pitf. claimed that the 
right to use the whole width of the roadway 
for the purpose of access of vehicles to her 
back premises pert to her under her con- 
veyance :—Held: that the right claimed 
passed to plitf. by virtue of sect. 6 .(2) of the 
above Act, there being no unequivocal ‘ con- 
trary intention’’ expressed in the deed 
within sect. 6 (4), sufficient to negative the 
passing of such right.--GrREGG v. RICHARDS, 
[1926] Ch. 621; 95 L. J. Ch. 209; 135 L. I. 
75; 70 Sol. Jo. 448, C. A. 


Add. Annotation :—As to (1) Refd. Gre zg v. 
Richards (1926), 95 L. J. Ch. 209. 


Add. Annotation :—As to (1) Distd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 


Right reputed to be enjoyed with land.] 
—Plitf. at the date of the action was the 
owner in fee simple of certain plots of land 
in the village of C. in the county of Sussex, 
numbered on the Ordnance Survey Map 631, 
a portion of 635 & 636; also of a strip of 
land coloured brown on the plan on the con- 
veyance to pltf., leading from the plot 634 
& part of 635 to the high road running from 
C.toacommon. Deft. became in Oct. 1026, 
the owner of other plots, numbered 652, 653, 
651 & 618 in the same parish. Pltf. had 
pe vous. purchased the strip coloured 

rown in 1925, the parcels being as follows: 
“All that strip of land leading from W. 
Fields ’’—which were the plots 652 & 653 — 
“‘to the high road runuing from the village 
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by the parties in Oct. 1926, of any right of 
way. Pitf. found later that deft. was passing 
over a track in plot 634 in order to make use 
of the brown strip for the purpose of taking 
farm carts from his own land over pltf.'s 
property to tho high ruad; & he claimed a 
right of way. Plitf. sought a declaration that 
deft. was not entitled to any such right of 
way as ho claimed, & further that the con- 
veyance to deft. of plots 652 & 653 might be 
rectifled by the express exclusion therefrom 
of any implied right of way which might arise 
under Law of Property Act, 1025 (c. 20), 
8. 62 :—Held: though the right to use the 
track Was one reputed to be enjoyed with the 
land, that was plots 653 & 652, & to that 
extent deft. was entitled to succeed, yet 
pltf. was entitled to have the conveyance 
rectified. The evidence showed that neither 
pltf. nor deft. intended that any such right 
should pass on the conveyance of plots 653 
& 652. The couveyance therefore would 
be rectified by the insertion therein of proper 
words limiting the implication of any right 
of way which might arise under the Law of 
Property Act, 1925 (c, 20), s. 62.—CLARK v. 
Barnks, [1929] 2 Ch. 368; 00 L. J. Ch. 20; 
112 L. 'T. 88. 


tnnolateon -- Refd. Borman rv. Grith, [E930} 1 Ch. 198. 
196b. What amounts to ‘* assurance of property 


or of an interest therein’’ Agreement for 
lease exceeding three years.] By an agree. 
ment in writing dated Oct. 10, 1923, J. 
agreed to demise to pitt. The Gardens, 
“with the paddock, orchard, & adjominy 
gardens,” for seven years trom Sept. 20, 
1923. ‘These premises were situate ina 
large park called Wood Green Park, & were 
not approached by any public road. The 
agreement did not expressly reserve any 
right of way to pitf. In 1026, J. executed a 
lease to deft. of The Hall, & the remaimder 
of the park, tor fourteen years trom Mar. 26, 


of ©. to... C. common in the parish of 1926. The Hall had previously been Iet to 
P . 3 the habendum being to pltf. in fee Ji., who had surrendered lis lease. <A 


simple ‘‘ to the use that the vendor his herb 
& successors in title owner or owners... 
of the hereditaments coloured red ’’—which 
were the plots 634, 653 & 652—‘. . . shall 
have full right & liberty ...to pasa & 
repass ... over & along the piece of land 
coloured brown on the said plan...” Pitf. 
subsequently, in June, 1925, purchased at 
an auction sale the plots referred to ahove, 
634, part of 635, 652 & 653 ; deft. also bought 
the plots numbers 618 & 654. The plots 
purchased by pltf., being Lot 24 in the sale, 
were described as including a right of way 
for all purposes over the brown strip. By 
that purchase pltf., having become the legal 
owner of the dominant & servient tene- 
ments, the right of way became merged. 
Pitf. subsequently contracted to sell plots 
658 & 652 to deft. In the draft conveyance 
submitted to pltf.’s solys. by deft.’s solrs., 
a right of way was inserted in favour of the 
purchaser (deft.) over pltf.’s land to the 
brown strip. This was struck out by the 


carnage drive ran from a public highway 
called Silver Street, through Wood Green 
Park, by the side of the front door of The 
(Gardens, & on to The Hail. At the date of 
the agreement of Oct, 1923, J. was construct- 
ing, & afterwards corupleted, an unmetalled 
way from Silver Street to the back of The 
Gardens: but after that date pltf. constantly 
used the drive. Deft. obstructed pltf. in his 
use of the drive. In an action by pltf., 
claiming to be entitled to a right of way over 
the drive :—-Held: (1) an agreement for a 
leas: exceeding a term of three years is not 
an ‘‘ assurance of property or of an interest 
therein,” within Law of Property Act, 1925 
(c. 20), 8. 206 (1) (11), & therefore cannot be 
deeniwd to include the general words of 
sect. 62 of that Act; (2) the tenant wag in 
the same position as if the ct. had granted 
speciiic performance of the agreement, Le., 
in regard to rights of way, as if, before the 
coming into force of the Convevanring Act, 
1881, the property had been de:mised with 
no mention of rights of way; &, in the 


solrs. for the vendor (pltf.); & no grant was , 


shown in the conveyance ultimately executed ! circumstances, a demise to pitf. of a right to 


PART II. SECT. 2, SUB-SECT. 1.—A. f ii. ——-.]— EDINBURGH LIFE ASSUR- 
NantTaisp v. P. ances wo v. BARNHART (1886), 17 C. P. 


-}— LANCASTER ¥. Loy) 
tf i. ——. AZNER, . : 
11996] 4-D. L. R. 258; 590. L. BR. 63. ‘ 
318.—CAN, 


4 iil, aa 
1927), 27 8. R. N.S. W. 379; 44 
< SW. WN. 89.—-AUB, 
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210a. 


PART Il. SECT. 2, SUB-SECT. 1.—-B. 


223 i. 
implied——Eascment of necessity—Sup- 
port—Subsequent sale by grantor.)}— 
NATIONAL ‘TRUST Co. ¥. 
Trust Co. (1912), 21 W. L. R. 571; 
an W. RK. 667; 4 D. L. R. 455. 


PART Il. SECT. 2, SUB-SECT. 1.—C. 


g& i. eee 
private road.)-——Pitf., a lesseo, claimed 
to be entitiod to a right of way over a 
private road existent at the timo of 
the lease & maintained by the lessor, 
owner of adjoining lands, as one of the 
approaches from the 


is road, 
ho & prior ocoupicrs of the leased house 


use the drive upon terms must be implied.— 
BORMAN v. GRIFFITH, [1930] 1 Ch. 4938; 99 
L. J. Ch. 295; 142 L. T. 645. 


204a. ~—— Intention of parties—No evidence of 


intention to determine status quo.]— Two 
adjoining houses, originally belonging to one 
person, subsequently became vested in pltf. 
& deft. respectively. For some years before 
the severance of ownership, a creeper had 
been growing in what was now deft.’s garden 
with its foliage spreading along the wall of 
pltf.’s house. Also, again before the sever- 
ance of ownership, the post of a gate leading 
from what was now deift.’s garden had been 
fastened by plugs & nails into pltf.’s wall. 
The growth of the creeper had from time to 
time reached pltf.’s gutter, & he had been 
obliged to cut it back. Pltf. brought an 
action for trespass in respect of the two 
above-mentioned acts, & the county ct. 
judge found both acts to be trespasses :— 
Held: both the growth of the creeper on 
pltf.’s wall & the fastening of the gate to 
pltf.’s wall would amount to trespasses, 
unless they could be justified by the existence 
of an easement; the implied reservation of 
an easement in a grant of property depends 
on the common intention of the parties ; here 
there was no evidence that it was not the 
intention of the parties to the conveyance 
that creeper & gate-post should remain, & 
therefore an casement in each case was 
impliedly reserved; there w..s, however, a 
duty on the part of the grantee to use care 
that the grantor’s property was not unduly 
interfered with ; deft. in allowing the creeper 
to obstruct pltf.’s gutter had failed to use 
necessary care, & as to this part of the case 
the award as to damages must stand.— 
SIMPSON v. WEBER (1925), 133 LL. T. 46; 41 
T. L. R. 802, D.C. 


——-- Matter of convenience & not 
necessity.|—Where real property is severed 
by the grant of a part of it, there can be no 
implied rescrvation, in favour of the property 
retained, of an easement of convenience ; but 
only of an easement of necessity. 

Two adjoining messuages in a terrace, 
Nos. 28 & 30, in common ownership, were 
Ieased on a nincty-nine years’ lease, which, 
in 1896, was assigned to G., who in 1901 
assigned the lease of No. 30 to pltf.’s pre- 
decessors in title, without reserving expressly 








in favour of No. 28, the property retained, 238a. 


any right of way across the garden of No. 30. 


Whether rescrvahion will be 
it:—~I/e 
WESTERN 





ii. --— 





—— Land bounded by 


pighwey to his 


own house, & permit to be used : . : 
tenants in prior yoars without (ogee eB Se eS v’. 
ection. The leased property a8 \° x WW. N. 04 

described in tho lease did not embrace N- 8. W. W. N. 94.—AU 


but the lessee claimed that iit, ——— 











215. 


216. 
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In 1904 G. assigned the lease of No. 28 to 
deft.’s predecessor in title. Pltf. claimed in 
the county ct. an injunction restraining deft. 
from crossing on a path across the garden 
of No. 30 from a gate in the fence between the 
two properties, to a gate opposite, which led 
into a passage-way giving access to the road 
in front of the terrace. Deft. claimed a 
right of footway across this path by reason 
of her occupation of No. 28. The county ct. 
judge found that both at the time when there 
was unity of possession of Nos. 28 & 30, & 
trom the time when the lease of No. 30 had 
been assigned, the path had always been used 
for the limited purpose of removing dust & 
refuse & for bringing in coal, & for no other 
purpose. But ho did not find whether this 
user was by pltf.’s leave & courtesy, or 
whether there was an apparent & con- 
tinuous easement from some certain time. 
Confusing the dates & thinking that the lease 
of the alleged dominant tenement, No. 28, 
was first assigned, when in fact the lease of 
No. 80 was first assigned, he held that although 
deft. had no unrestricted right of way across 
the path, yet, in 190], there was an implied 
grant of an apparent quasi-easement enuring 
to deft. for the limited purpose of removing 
refuse & bringing in coal, & he made a declara- 
tion to that effect :—Held: there was no 
cvidence that on the grant in 1901 to the 
pltf.’s predecessor in title where was an implied 
reservation of a right of way in favour of 
deft. across the garden of pltf. for the removal 
of dust & refuse & the delivery of coal.— 
ALDRIDGE v. WrRiaiHT, [1929] 2 K. B. 117; 98 
L. J. K. B. 582 ; 141 L. T. 352, ©. A. 


Add. Annotation :—As to (1) Consd. Aldridge 
v. Wright, (1929] 2 K. B. 117%. 


Add. Annotation :—-As to (1) Refd. Aldridge 
v. Wright, [1929] 1 K. B. 381. 


223. Add. Annotations :—Refd. Sack v. Jones, [1925] 


226. 


229. 


had tho use of it, & as onc of the named 
boundaries was tho roadway, tho lcase 
impliedly gave him a right of way over 
da: the lessee was not ontitled to 
tho right-of-way.—-BREADY ». MCLEN- 
NAN (No. 2), [1924) 3 W. W. RR. 924: 
33 B. Cc. R. 460.—CAN. 
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Land bounded by 
lane.}—A conveyance or leaso of jand 
described as abutting on, or boundcd 
by, a lane or right of way, or a convey- 
ance by reference to a plan indicating 
that the land in fact abuts on, or iz 
bounded by, a lane or right of way, is 
equivalent to a grant to the conveyee 
or lessee of access to & fro over that 
lane or right of way, if the ownership 
of the samo is vested in the conveyor 


- W. 331; 45 
8. 


rg -}—The decisions 
in England prior to 1881 were not 


Ch. 235; Aldridge v. Wright, [10929] 2 K. B. 
We ; Vanderpant v. Mayfair Hotel Co., [1930] 
1 Ch. 138. 


Add. Annotation :—As tio (4) Consd. Aldridge 
v. Wright, 1929] 1 K. B. 381. 


Add. Annotations :—Apld. Sack v. Jones, 
[1925] Ch. 235. Refd. Simpson v. Weber 
(1925), 188 L. T. 46; Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co., [1930] 1 Ch. 138. 


Way.] —BorRMAN tv. GriFritH, No. 196b, 





ante. 


uniform on the question whether a 
right of way was a continuous case- 
ment or not; but the Indian Ease- 
ments Act adopted the view that it 
was not. Hence on a p tion of 
two tenoments, a right of way even 
over a well-formed & metalled road 
does not pass to the grantee as a con- 
tinuous easement. It is this view, as 
enacted in the Act, that must govern 
whtrever the Act is in force, in pre- 
ference to the now well-established 
view in England. The way may, 
howover, pass to the grantee if it is an 
easement of necessity; but an ease- 
ment of way cannot be termed *‘ neces- 
sary ’’ though the way was used as a 
way before the partition or even 
though it may be the most convenient 
or reasonable means of access, if in 
fact there is another way.—NaAaRAYONA 
GAJAPATIRAJU sv. TNAYAMMAJI 
(1929), I. L. R. 53 Mad, 449.~—IND. 


PONSPORD 


250. Add. Annotation :—As to (3) Refd. Aldridge 
v. Wright (1929), 08 L. J. K. B. 285. 

253. Add. Annotations :—<As to (1) Apld. Aldridge 
v. Wright, [1929] 2 K. 3.117. Refd. Simpson 
v. Weber (1925), 133 L. T. 46. As to (2) Consd. 
Aldridge v. Wright, [1929] 2 K. B. 117; 
Borman v. Griffith, [1930] 1 Ch. 493. 

261. Add. Annotation :—As to (6) Refd. Aldridge v. 
Wright, [1929] 2 K. B. 117. 


264. Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


267. Add. Annotation :—Refd. Vanderpant v. May- 
fair Hotel Co., Ltd., [1930] 1 Ch. 138. 


267a, — -—— Intention to use property for working 
mill.] —KEEWATIN PowER C'o., Lrn. v. LAKE 
OF THE Woops MILLING Co., Ltn., No. 273a, 
ante, 


271. Add. Annotation :—Refd. Aldridge v. Wright, 
conan’ 2 K. B. 117. 


Rioht tn taka watar fram artifinial 


& bed of a natural outflow from a very large 
lake, & the adjoining water power. The 
grant provided that it was not to be con- 
strued as conferring exclusive rights else- 
where upon the lake or upon other streams, 
nor as authority to restrict any powers or 
privileges therebefore enjoyed hy the Crown. 
Applits. used water power from the outflow 
to work an electrical power plant. In 1892 
& 1891 the Crown had similarly granted to 
resps.’ predecessors in title land the hound- 
aries of which, in each case, included a mill 
& an artificial channel from a bay of the lake. 
The mills had been erected & the channels 
made by the grantees with the approval of 
the Crown; the grants mentioned the mill 
races, but did not expressly include water 
power. Jesps. used water power from the 
channels to work their mills. Water passing 
through the channels & the mill sluices, when 
open, flowed into the river formed by the 
outflow at a point below applts.’ works. 
Applts. brought actions to restrain resps. 


| 





| 


309. 


320. 


322. 
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from diverting water from the lake :—Held: 
having regard to the circumstances in which 
the grants of 1892 & 1891 were made they 
each conferred an easement upon the respec- 
tive resps. to use water from the channel! for 
the purpose of working a mill, & the grant to 
applts. was subject to that casement. Tho 
easement was limited only by the capacity 
of the respective channels when granted, not 
by the size or character of the mill then 
existing thereon; although the water could 
be used only for working a mill, it could be 
used to develoyr electrical power to work or 
light a mill.—KrEEwatTin Power Co., Lap. 
vt, LAKE OF THE Woops MILLING Co., LTD., 
[1930] A. ©. 640; 143.1. 'T. 6838, PLC, 

4dd. Annotation :—Refd. Aldridge v. Wright, 
11929) 2 K. B. 117. 

Add. Annotation :—Consd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 


Add. Annotation :— As to (1) Refd. Simpson 
v. Weber (1925), 133 TL. T. 46. 


In the last line of the first paragraph add tho 
word “not”’ after the word “ ought.’’ 

Add. Annotations: Consd. Yorkshire Hast 
Riding County Council v. Selby Bridge Co., 
(1925] Ch. 841. Refd. Winsford Entertain- 
inents v. Winsford U. DD. (. (1924), 238 
L. G. R 2543 Layzell ». Thompson (1926), 
43 oT TT KR. 583 Bournemouth-Swanage 
Motor Road & Ferry Co. v. Harvey & Sons, 
[1930] A. ©. 519. Mentd. Jacger vo. Jaeger 
(1927), 44 RB. PLC. 437, 

Add. Annotation : -Refd. Aldridge v. Wright, 
[1029] 2 K. B. 117. 

Add. Annotation: Refd. Birkdale District 
Klectrie Supply Co. v. Scuthport Corpn., 
(1926) A.C. B55. 

Add. Annotations :~ -Generally, Mentd. Verge 
v. Somerville, [1024] A. C. 106; Re Gwyon, 
Public Trustee v. A.-G (19029), 46 T. L. RR. 
9th. 


PART III. SECT. 2, SUB-SECT. 1.—D. 


: fs 2 dd lo some 
grantees only.}-—-MAUGHAN 
(1884), 5 O. Ik. 518.—CAN. 


284 i. Conveyances not simullanrous 
—Right of way.J—PHILLIES v. Koss, 
[1926] 1 D. L. R. 605; 58 N.S. R. 
326.—CAN, 


PART HI. SECT. 3, SUB-SECT. 2. 


; The public.|}—To a suit by a 
private person against the Govt. for a 
declaration of his ownership of a land, 
the acquisition of an easement over it 
by the pape in no defence. Though 
the public cannot acquire ownership of 
a land, it can acquire over it an ease- 
ment by Pee ee aan EKAsIM 
Sailr v. SECRETARY OF STATE FOR 
pe (1923), I. I. RR. 47 Mad. 116.-— 


oi. In land of lessor.) — 
Although a tenant cannot acquire a 
thecal aed 9 right of casement in land 

longing to his lessor, he may claim 
a right of casement based on 1im- 
memorial user.—TINKOWRI, ETC. vw. 
Ram, Ero. (1922), I. L. R. 50 Cale. 
356.—IND. 


PART III. SECT. 8, SUB-SECT. 3. 

s i. ———-.}—In India a tenant can 
eatablish his right to irrigate his field 
from his landlord’s tank by proof of 





| MMAGHER ¥v, 


open & continuous user from time 
imnmemorial.-—TINKOWRI, KTC. v. HAM, 
tp (1922), I..L. R. 50 Cale. 356. - 


iw. Not right to use railway.)- 
CANADIAN Pacthic Ky 


Co. (1912), 42 N. B. 1. 46. —CAN. 


sz. Right to trap.j\—Rici LAKE For 
Co., LTp. v. MCALLISTER, [1925] 2% 
D. L. R. 506; 56 oO. L. R. 440.—CAN. 


PART IIL. SECT. 3, SUB-SECT 4.— A. 


826 x. ——-.}--Pitf. claimed that 
ne & his predecessors in utie jor 
2U years preceding the commencement 
of tha antinan had ontawad aa af moht 
a way for themselves & their servants 
on foot & with horses, carriages, 
vehicles, cattle, shecp & other farming 
stock from tho public bighway over 
land to such public highway & that 
deft. had wrongfully obstructed him in 
the enjoyment of such right of way. 
Deft. pleaded that there had been no 
such user or enjoyment of the way 
claimed by pltf. as supported a pre- 
scriptive right or claim thereto, & 
alleged (inter alia) that deft ’s_ pre- 
decessor In title had no knowledge of 
the alleged claim, & further, that pltf. 
during the said period of 20 years had 
himself claimed the ownership of part 
of the land over which the way was 


685 


| 


claimed to havo toen enjoyed: Jirld: 
deft.’8 predecessor In title In any event 
had had a reasonable opportunity of 
hecomme aware of the enjoyment by 
pitf. of a right over bis land & for that 
reason the enjoyment of the right of 
way could not he alleged to bo aocret .— 
Hover 7, TaAyuor, (1927) W. A. L. R. 
7. —-AUS. 


326 x3.- — | Held: wherea person 
has possessory rights over a plece of 
land, tho title to the land being vested 
in Govt.. another person may establish 

“cht of access to a tor owt te 

bland (ow. - ssa ey 

right snust. have beon openly enjoyed 
without leave, stealth, or foreo for . 

length of thne which .4, . 
an agreement or an usige that ha 

become a customary law of the lace 
in respect of the persons or things in 
which it is concerncd DAWSON v, 
ROVHAR ZAMANY Brot (PRINCESS) 
(1928), I. L. It. GQ Ran. 450. D. 


sa. User as one of public.) To con- 
stitute oa legal posse sion of land, not 
only must there be 4 corporcal 
detention, or that  quasi-dcetention 
which, according to the nature of the 
tight, is equivalont thereto, but, also, 
the intention to act o8 owner of the 
laud: no Jegal possersion is acquired 
by the exercise of a supposed right as 
one of the public. | The rear portions of 
pitf..a & deft.’s lands abutted on a 


Cases 329—483. ENGLIsH AND Empire Dicrest SUPPLEMENT. 


829. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. O. 290. 

346. Add. Annotations :—Generally, Refd. Layzell 
v. Thompson (1927), 187 L. T. 106; Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1930] A. OC. 549. 

847. Add. Annotations :—Refd. gers v. Bast- 
bourne R. D. C., [1927] 1 Ch. 867; Hue v. 
Whiteley, [1929] 1 Ch. 440. Mentd. Moser 
v. Ambleside U. D. C. (1924), 89 J. P. 118; 
Trafford v. Thrower (1929), 45 T. L. R. 602. 

859. Add. Annotation :-—Refd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355. 

860. Add. Annotation :—As to (1) Consd. Green v. 
Matthews & Co. (1930), 46 T. L. R. 206. 

361. Add. Annotation :—As to (5) & (6) Folld. 
ore v. Matthews & Co. (1930), 46 T. L. R. 
206. 


361a. 


889. 


435. 


452. 





-}—A person cannot set up a right 
either by prescription or under the doctrine 
of lost grant to cause sewage or trade refuse 
to fall or flow into a stream or watercourse, 
& thereby to pollute it, where the ht 
claimed would be in contravention of a 
statutory prohibition such as is contained 
in Rivers Pollution Prevention Act, 1876 
(c. 75).—GREEN v. MatrHews & Co. (1930), 
46 T. L. R. 206. 


Add. Annotation :—As to (8) Refd. Slack +. 
Leeds Industrial Co-op. Soc. (1924), 94 
L. J. Ch. 46. 


Add. Annotation :—As to (1) Refd. Stoney v. 
Eastbourne R. C. & Devonshire (1926), 95 
L. J. Ch. 312. 


Add. Annotation :—Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 549. 


Part V.—Preservation and Repair of Easements. 


482. Add. Annotation :—-Refd. Sack v. Jones, | 483. 


[1925] Ch. 235. 


eee ee NS se 


public lane, a strip of land betwoen | & deft. claimed to have acquired, by | period.}—Parol licence is of no moment 
ht of way over a | unless it is applied for & granted 
boundary of the lane being unenclosed. | 10ad or track on pitf.’s property. The | within the ro 


the fence erected on deft.’s land & the | prescription, a 


Add. Annotation :—Refd. Metropolitan Water 
Board v. L. & N. E. Ry. (1924), 131 L. T. 123. 





od of forty years pre- 


Pltf., for over 20 years, believing this ay over pltf.’s property had been used | scribed by Limitations Act, R. 8. O., 
strip to be a part of the lane, had been by deft. whenover he wished to visit | 1914,s.35,in which case it will negative 
8 


accustomed to drive over it to get to 


brother or whenever he wished to | the enjoyment of the easement as of 


bis stable, doing so in the oxercise of | go past his brother’s house into the | right for forty years.—Bowkxs v. REID, 


& supposed right as one of the public, | main road. Deft. 


the way for ee 2D. L. R. 309; 540. L. R. 


& not as an easement to his land :— | all the purposes for which ho required 53,.— CAN. 
Held: he had not acquired any right | to use it in connection with his farm. 
to use the strip.—ADAamMs v. Fair- | This user commenced at a time when PART III. saa ier 3. foe enol: 6.— 


WEATHER (1906), 7 O R. 785; 8 pur farm was owned 


. W. 
O. W. R. 886; 13 0. L. R, 490.—CAN. 


rother & continued through subse- 


by deft.’s 
——— Way.]—FERGUSON v. INNES 


ef, 
sb. Dominant d- serrment tenement in | quent changes of occupancy until & | (1395), 248. C. R. 703.—CAN. 


dis since pltf. became the owner & occupier 
same occupation—Occupation of servient of the farm. Pitf. allege 


tenement wrongful }—The time for | aenied that permission had been given 


acquisition of an easement by prescrip- 


eft. | PART III. SECT. s, SUB-SECT. 6.— 
e Q e 


y 
tion does not run while the dominant to deft. to use the road, & that the use sf. Forty year Whether conclu- 


& servient tenements are in the occu- 
ation of the same persom even though 
he occupation of the servient tencoment. 

be wrougful & without the privity of AUS 

the true owner.— INNES v. FERGUSON . 


(1804), 21 A OR. 323, affd. (1895), | PART ILL. SECT. 8, SUB-SECT. 5.—A. 
jo Baek, Orton of desiring. 1 When on; | Fiztp, ‘igual 2D, 
on- » 
PART Ill, SECT. 8, SUB-SKCT. 4.—B. | tinued uninterrupted for a long series | O- L. R. 253. 
——.}—Pltfs. & defts. | of yoars, such enjoyment should be 4383 i. Against whom time computed— 


24.8. C. R. 703. -CAN. 


839 iv. 





WRIGHT, [{1927) W. 


of the road by deft. waa not as a right: eZ 
—Held: deft.’s right of way over the | sive.) — Limitations ah Rk. 8. 


poles 1914, s. 35, makes a 
road had been i ca es nveaN — been enjoyed for the period ot 


A. 


O., 
t which has 


forty years indefeasible, unless 
sppears that it was enjoyed by virtue 
of some consent or agreement expressly 


BOWES v. 
. Le. R. 399; 54 


occupy lands very near each other, tho | attributed to a legal origin, & the ot. | Reverswoner.)}—EISENHAURR tv. WHyY- 
land of a third party intervening | should presume a grant or an agreo- }; NACHT (1902), 35 N. S. R. 295.—CAN. 


between. Defts. had  becn om) ment.—TINKOWRI, ETO 
water, flowmg through an artificial | (1922), I. L. R. 56 Cale. 


channel, into their land, for the purpose 


. vw. RAM, ETO. 
356.—IND. PART III. SECT. 5, SUB-SECT. 2. 


of irrigation, for nearly thirty-two or | PART III. SECT. 8, SUB-SECT. 5.—E. defined ede user—- Road within fen 


ht variation o. 
thirty-five years without interruption, - commencemen 5 Essie Gide WES 
every monsoon through the land of the Pp Bali os ammemorual.] oil Popa irila- Suflcvent.\ ~Bon 7 540. L. R. 
thi person, by Sotee ee ace the origin of a tenancy is known, but SCAN, : ; 
(ail) & plot . res 1 onging t the origin of a right of easement has 
pltfs., in one place. & sued Tor | not been traced, the tenancy does not PART IV. SECT. 1. 


ermanent injunction to restrain defts. | pobut the presump 
Too 


rom outting the ai) '-—Held 


tion of a grant which 
of immemorial user. 


had acquired a prescription right to take | —pincownr, ETO. v. RAM, ETO. (1932), | 1918, deft. & another granted to 8. a 


water by cutting the all.—-Brrm 
BRHARI GHaTAK v. RAMNATH GHATAK 


sc. Continuous user—Right exercised 
from yeur to pay }—Held: whero deft. 
in an action fo 
a right of way by prescription ovor the p 
land, it was necessary for him to show t il 
continuous user of a definite way & Ltp. ©: Brats 


I. L. R. 60 Cale. 356.—IND. 
(1929), I. L. R. 56 Cale, 161.—IND. PART III. SECT. 3, SUB-SECT. 6.— S.’s timber. In 


r trespass to land, claimed nia : Goes) or re Baas 
IND 


exercise of the right from year to year. N. Z. L. R. 37.—N.Z. 


y 
pas ©. MyetTre (1913), 12 


right to lay down a tramway through 
deft.’s land for the prepoeee removing 

1919 S. assigned his 
age under the agreement to plitt., 
who continued to use the tramway. 


LAKSHMANA | The ass ent was known to » 
Mad. 820.— | who Sea no objection. Deft., in 


Aug. 1922, placed obstructions across 
the tramway. On a motion for an 


ET Dwport Co., e 
& Co., Lrp., {1927] | injunction, deft. contended that the 


con t gran the tramline was not 
assignable :—Heid: the t was not 


—~VETI 
K. L. R. 537.—CAN. PART III. SECT. 3, SUB-SECT. 6.— | a personal one, & pitt. an b} 
0. "(b) ih Perest by assign rin the 


sd. —— Whether as of right or dy 


ent from 8. in the 


. in 
permission }—Pitf. & deft. were the 418 i. Hvidence that user not of right | easement.—MacDONALD v. PEDDIE, 
owners & occupiers of adjoining farms, | —-Parol cence granted during statutory | (1923] N. Z. L. R. 
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98 7 o—NZ. 


Vol. XIX.—Easements. Cases 487—581. 


Part VI.—Extinguishment of Easements. 


487. Add. Annotation :—Generally, Refd. Aldridge 
v. Wright, [1929] 2 K. B. 117. 

498. Add. Annotations :—As to (1) Apld. Swan v. 
Sinclair, [1924] 1 Ch. 254. Refd. Swan v. 
Sinclair, [1925] A. C. 227. 

494. Add. Annotation :—As to (2) Refd. Swan v. 
Sinclair, [1925] A. O. 227. 


602. Add. Annotation :—Refd. Swan v. Sinclair, ! 


(1925] A. C. 227. 


505. Add. Annotation :—Refd. Swan v. Sinclair, 
[1925] A. ©. 227. 


611. Add. Annotation :—As to (1) Refd. Swan v. 
Sinclair, [1925] A. O. 227. 


515. For the paragraph in the original volume sub- 
stitute the following paragraph :— 
Acquiescence in obstruction of way.]— 
In 1870 a row of houses was put up for salc 
by auction in eleven lots. One of the con- 
ditions was that a strip of land fifteen feet in 
width, running the entire length of the lots 
& being the rear portions of the back gardens 
of the houses, was intended to form a right 
of way from the back garden of each house 
into Church Road, which bounded the side 
of lot 1 on the south, & that the lots would 
be sold subject to & with the benefit of such 
right of way, & that the respective purchasers 
should at the earliest possible moment re- 
move the fifteen feet of end garden wall & 
form the right of way. This condition was 
recited in each of the conveyances. Lot 1 
was conveyed subject to the right of way of 
the owners of the other lots & lots 2 & 3 with 
the benefit of & subject to the right of way. 
The purchaser of lot 1 let it for a term of 
fifty years, which expired on June 15, 1922, 
subject to the right of way. In 1904 pltf. 
took an assignment of this lease, & in I9I11 
he purchased the fee simple of lots 2 & 3, 





541. 


with the benefit & subject to the right of way. 

eft. was the present owner of lot 1. For 
fifty years from the date of the original sale 
no attempt was made to form the proposed 
roadway, the garden walls dividing the several 
lots remained intact, & the wall separating 
lot 1 from Church Road was not breached. 
Church Road was six fect above the levol of 
the back gardens. In 1883 the original lessee 
of lot 1 in the course of erecting sume stables 
in his back garden raised the surface of the 
strip of land at the end of his lot to the level 
of Church Road, with the result that thore 
was & drop of six fect from that strip into 
lot 2. In 1919 pltf., in anticipation of the 
expiration of his lease, proporsd to build a 
garage on lots 2 & 3. ith that object in 
view he ae down part of the wall which 
separated the rear portion of lot 1 from 
Church Road & crected gates there, & he 
also raised the level of the rear portion of 
lot 2; & subsequently he caused a car to be 
driven through the gates over the strip in 
lot 1 into lot 2. On the expiration of the 
lease deft. blocked up the gates & obstructed 
the way. In an action by pltf. as owner of 
lots 2 & 3 to enforce his right of way against 
the deft.:—Held: (1) until the land was 
cleared there could bo no effectual creation 
of a right of way; (2) baving regard to the 
time which had elapsed before any purchaser 
attempted to assert his rights under the 
original conveyance, the inevitable inference 
was that the arrangement made in 1870 had 
been abandoned by common consent.—SWANn 
v. SINCLAIR, [1925] A. CO, 227; 94 L. J. Ch. 
104; 182 L. T.677; $97.P.38; 41 T.L. BR. 
158; 22 L. G. R. 705, H. L. 


Add. Annotation : ~ Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 


Part VIIl.—Rights of Way. 


581. In the cross-references following this case for 
** Church ways.}——See H1GHWAys,’’ substitute 





‘‘Church ways.) -See ECCLESIASTICAL LAW, 
p. 307, post.’’ 


sinters item ils ements ‘asics emma enn spon wens od — -—— tee ene - 
en - ~ ”- 


PART VI. SEOT. 2, SUB-SECT. 2.—B PART VI. SECT. 8, SUB-SECT. 1. PART VI. SECT. 4. 


507 i. Non-user alone as presumption 1 i. ——.}--The unity of the dor- sk. Sale of servient tenement for 
of abandonment—Abandonment question | mant & servient heli in the same | fazes under statutory power. }-—Under 


of fact.}-~While mere non-user is not | person 


Cy) 68 
sufficient to amount to abandonment | appurtenant to the do 


of a right of way, it is a fact to be taken INKOWRI, ETO. 


the casement | Calgary Charter a sale for taxes of the 
minant estate.— | servient toncment docs not extinguish 
e. , ETC. (1922), | a truo easoment.- ~-HUCHINGS v. Cant - 

into consideration, as it is from all | I. L. R. 50 Calc. 356.—IND. 


BELL, WILSON & HORNE, LTD., [1924] 


8 t. to decide 5 s 20. L. BR. 209, 1W. W. R. 1070; 20 
wintine pager We fear intention te 1 ti. ——- eee of, es one Alta. L. 1. 275.—CAN. 

abandon can be inferred or is indicated. Bary ee v. BaiTH (1880), 5 A. R. 34. a 

Where pltf. & his predeceasorn in title | ~—CAN. PART VII. SECT. 1. 

had ed to exercise a right of way, 549 1. Unity of possession unthout 566 iil. -——~ Agreement belucen co- 
had fenced off their land, so as my of seisin—S of eas owners }~— Doft. & H, cach of whom 
shut off the mght of way & had omitted | —Water.}—TINKOWRI, 


any specific mention of the right in ath (1922), I. L. R. 


various conveyances :— Held; an aban- 
donment was established.—Cariaro- 
PHER v. COBEN (1924), 1.L. R. 2 Ran. 





ETc. v. RAM, 
50 Cale. 356.— 


owned one-half of alot of lund, entered 
into an agreement for a right of way 
to a building tn the rear, each con- 


colicin canta t ma tributing from his half one foot nine 
be ar after in has been ex inches, so as to make a i fa of way, 
A tinguished, by the union of the domin- | three feet six inches in width : 


—TTe s 


: .}—Non-user is not of in ope | the deed providing for the establish- 
iteelf seine: f abandonment.— pelt tony Ny Cctnoe tent paverinee: ment of the way must be construed as 


9 
NANTAIS 9. PAZNER, (1928) 4 D. L. R. Mt 
358; 59 O. LR. 818.—CAN provided the cecoment 
f the dominant tenement.— 


apparent, | & mutual conveyance from each party 


Ay the enjoy- | to the other of an interest in the land 


used in common for 


—— Onus - | men necessary 
cauere iscsi 1398, 3 Saag TNE Wn ETO. v. RAM, ETC. (1922), | the alleged right of way, & not as au 
R. 328, GAN. 0 Cale. 356.—IND. 
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397; 62 0. L. LL. R. 6 


agreement to establish a right of way 


Cases 598—783. 


598. 
607. 


641. 
664. 
683. 
684. 
687. 


Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J, Ch. 284. 
Add. Annotations :—Distd. Aldridge v. Wright, 
[1929] 2 K. B. 117. Apld. Borman v. 
Griffith, [1930] 1 Ch. 493. 

Add. Annotation :—Refd. Taylor v. British 
Legal Life Assce. (1925), 94 L. J. Ch. 284. 
Add. Annotation :—Refd. Callard v. Beency, 
[1980] 1 K. B. 353. 

Add. Annotation :—Refd. Callard v. Beeney, 
(1930] 1 K. 3B. 353. 

Add. Annotation :—Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

Add. Citations :—[1924] 1 Ch. 211; 
L. T. 273; 88 J. P. 37. 

Add. Annotations :—As to (2) Refd. Birkdale 
District Electric Supply Co. v. Southport 
Corpn., [1926] A. O. 355. Crenerally, Mentd. 
Kelly v. Barrett, [1924] 2 Ch. 379. 


130 


687a. —-—.]—In 1923 pltf. conveyed a freehold 





farm to defts.’ predecessor in title by a deed 
which contained the fullowing words: ‘ & 
together also with a right of way 14 feot wide 
as shown on the said plan marked A in & 
over the portion of the field numbered 171 
belonging to the vendor for the purpose of 
access to & from the point marked X on the 
suid plan to the field numbered 169.” The 
property consisted of seventy acres, forming 
part of a property of 102 acres originally 


700a. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


conveyed to pitf., of which pltf. retained the 
manor house & park :—Held: the dominant 
tenement in this grant was the whole of the 
lands assured by the deed, that the right of 
way was appurtenant to those lands, & was 
not limited to the right to use the way for 
purposes connected with field 169 only.— 
CALLARD v. BEENEY, [1930] 1 K. B. 353; 99 
Il. J. K. B. 183; 142 L. T. 45. 


-]—ROBERTSON v. ADAMS (1930), 
69 Ju. Jo. 301; sub nom. ROBERTSON ». 
ABRAHAMS, 169 L. T. Jo. 305; [1980] W. N. 
79. 








702. Add. Annotation :—As to (2) Consd. Callard 


v. Beeney, [1930] 1 K. B. 353. 


706. Add. Annotation :—Consd. Callard v. Beeney, 


[1930] 1 K. B. 353. 


721a. Includes motor cars.]—A.-G. v. Hopason, 


738. 
743, 
754. 


783. 


erp pease 


[1922] 2 Ch. 429; 91 L. J. Ch. 426; 127 
L. T. 329; 87 J. P. 121; 38 T. L. R. 601; 
66 Sol. Jo. 538; 20 L. G. R. 425. 

Add. Annotation :—Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

Add. Annotation :—Consd. S. E. Ry. v. 
Cooper, [1924] 1 Ch. 211. 

Add. Annotalion :—-Refd. Taylor v. British 
i Life Assce. (1025), 94 L. J. Ch. 

84, 

Add. Annotation :- -As to (2) Refd. Robertson 
v. Adams (1980), 649 [.. Jo. 801. 


t or otherwl+o.—Tnravis INn- 

peer tier Co. v. Powrr, [1925] 1 

D. L. R. 232: 57 N.S. RR. 432.--CAN. 

r. For “ BADHMANATH ”* read ‘* RAD- 
AANATH.”’ 


PART VII. SECT. 2, SUB-SECT. 5. 


602 i. Hxtent of user of wa y— rant 
subject to existing obstruction.}—When 
a right of way is granted over land on 
which thore exists an obstruction at 
the dato of the grant, it is a question 
of interpretation of the grant whether 
the casement is subject to the obstruc- 
tion or free from it.—Srran v. Row- 
LATT, {1924] N. “4. L. R. 801.- N.Z. 


PART VII. SECT. 3, SUB-SECT. 2.— D. 
gi. J—KIELDER v. BANNISTER 
(1860), 8 Gr. 257.-—CAN. 


PART VII. wo a SUB-SECT. 3.— 
- (a). 

688 v. ——.]—TRAVIS INVESTMENT 
Co. v PowRR, (1925) 1D. L. 1. 2382 ; 
57 N.S. R. 432.—CAN. 

si. —— ——.]— Where there was a 
grant of way to & from claimant’. 
warehouse kolely for the purpose of 
taking goods to & from the warchouse, 
& out the time of the grant claimant 
had no building which could be de- 
scribed as a warchouse, but was then 
contemplating the building of one :— 
Weld: when the grunt was made the 
parties must have intended to create 
a right of way in connection with the 
warebouse to be crected in the future, 
& the grant ought to be so considered. 
—PATERSON & Barn, LTp. t. OTAGO 
University, [1925] N. Z LL. R. 191.-- 





PART VII. _ 6, SUB-SECT. 3.— 
user proved—Only 
when terminus quem of sepccial 
nature.}—The only cases in which 
soervitudeos of way acquired by pre- 
scription are limited by reference to 
tho purposes of the traffic oarriod by 
them aro those cases in which there is 
some special feature attached to the 
terminus to which the roadway leads, 
as in a way to a mill, kirk, or pont 
moss.-—CARSTAIS v. SPENCK, [1024] 
8. Cc. 380.—SCOT. 


690 i. Limited by 


VART VII. SECT. 7 clini 3. - 
e c e 

701 1. Whether over whole width— 
Via trita.)—The right of pltf. to a way 
over a fenced driveway or lane, 49 fect 
in width, part of a parcel of land owned 
by deft., was hold to have been estab- 
lixhed b fF roscrintion, but the right 
was limi to the via trita or the part 
of tho lane actually used by pltf. & 
his predecessors in passing over it with 
horses & vehicles.—PiIcKARD tv. KER- 
NICK, [1929]1D.1.7.493; 6830.L. 1. 
225.--CAN. 


PART VII. Bees 6, SUB-SECT. 3.— 


716 i. Whether way for general pur- 
po Whero proprietors of certain 
ands sought to interdict tho pro- 
sriotor of adjoining lands from carting 
uilding materials for dwelling-houses 
over & roudway or track which 
traversed thelr lands :-—7/eld: during 
&® period defenders had acquired a 
servitude rmekt of scoess for cart 
trafie: & the fact that tho cartin 
had been for agricultural purposes did 
not limit the sorvitude to a might of 
passage for such purposes, but a right 
of access by curt for all purposes, 
including tho carting of building 
materials, had been acquired.—Car- 
sun vw. Spencr, [1924] S. C. 380.— 


716 ii. ——.J—Where a dominant 
owner, who has acquired a right of 
Way over the sorvient heritage for the 
agricultural] uses of bis lund, secks to 
use that right of way for non- 
agricultural purposer, ho has a right 
to do so, provided that additional 
burden is not thereby imposed on 
the servient heritage.—MANOHERSHA 
SORABJI & VIMJIVALLABHDAS JEKI- 
foxpas (1926), 1. L. R. 50 Bom, 6335.— 


PART VIL. gat 6, SUB-SECT. 3.— 


« (a). 
754 i. —— Method of—Whether 
reasonable.}—Deft. leased to pltf. an 
island, stand a shallow lake, 
which in the dry season became a 
muddy marsh. Tho land surrounding 
the island belonged to deft., & the 


Aan 


lease provided that pltf. should bave a 
right of way acrors it, nothing boing 
sald as to the mode of exercising tho 
right. Pltf. having built a trestlo 
bridgo from the island to the main 
land :—Held; pltf.’s modc of user was 
reasonable, & deft. was not justified in 
interfering with the bridge. —BUTCHART 


sl. Removal of existing obstruction 
—Way granted free of obstruction. }— 
Where a right of way is granted over 
Jand on which there exists an obstruc- 
tion at the dato of the grant, but free 
from it, it is for the grantee to get rid 
of the obstruction by his own act. 
The grantor is not under any obligation 
in the absence of a contract to that 
cffect.—Srean v. ROWLATT, [1924] 
N. Z. L. h. 801.—N.Z. 


PART VII. aie 6, SUB-SECT. 3.— 


759 i. General rule.)— Apart from 
special custom or express contract, the 
owner of a servicnt tenement is not 
bound to oxccute any repairs necessary 
to ensure the enjoyment of the ease- 
mont by the owner of the dominant 
tenoment.—Spranr v. Row attr, [1924] 
N. Z. L. R. 801.—N.Z 


PART VII. SECT. 8. 


pi. ——— .}—Deft. having, 
by grant, a right of way over a strip of 
land, tho property of pltf.:—Held: 
pltf. was cntitled to erect a fence 
upon the boundary botween tho strip 
& deft.’s land, allowing deft. reasonable 
access by a gate or gates to the way.— 
LEWIS v. WAKELING (1923), 54 0, L. R. 
647.—CAN. 


s i. ——- —— Whcther duty on domi- 
nant owner to close.]} —A landowner over 
whose hold an adjoining owner had 
a general right of way crected a gate 
across the passage over which the right 
oxisted. hero was no intention on the 
onl of the servient owner to dvcrogate 

m the rights of the dominant owner, 
but the latter, objecting to the obstruc- 
tion, left the gate open after he had 
used the way. The servient owner, 

by civil bill, claimed damages 
for the failure & refusal] by the dominant 
owner to close the gate. No actual 
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795. Add. Annotation :—As to (1) Apld. Oldham v. 
Sheffield Corpn. (1927), 136 L. ‘I, 681. 


Part VIII.—Light. 


830. Add. Annotations : —As to (1) Folld. Price v. 934d. ——.] A right of light by prescription to 
Hilditch, [1930] 1 Ch. 500. As to (6) Consd. & room in a peidontial nae is not to be 

Slack v. Leeds Industrial Co-op. Soc. (1924), measured by the use to which the room has 

04 L. J. Ch. 46. been put in the past. 

Add. Annotation :—Mentd. Pontardawe Pltf. owned a frechold house built in & 

R. D. C. v. Moore-Gwyn, [1029] 1 Ch. 656. occupied since 1907, & continuously having 

884. Add. Annotation :—As to (2) Refd. Poech v. adequate light to the windows & openings, 
Best (1930), 99 L. J. K. B. 537. including kitchen & scullery windows, on its 


850. In passage commencing “ Held: (3) in order porth side, on which it was bounded by 


: mh ‘ i deft.’s house. Up to Jan. 1020, the two 
to satisfy F rescription Act, 1882 (c. 71), 8. 2, houses were separated by narrow passages 
for ‘'s. 2” read “‘s. 3. 


on either side of a dwarf boundary wall 
858. Add. Annotations :—Consd. Foster v. Lyons 


belonging to deft., which was also the 
(1926), 70 Sol. Jo. 1182. Mentd. Rye v. boundary wall between the bach gardens. 
Purcell, [1926] 1 K. B. 446. 


At the beginning of Jan. 1929, without 
896. Add. Annotation :—As to (1) Refd. Rye v. intimation to pitt., building operations wert 
Purcell, [1926] 1 K. B. 446. 


begun on deft.’s premises, the boundary wall 

iieariag : . being raised to form a side wall of the new 

Bu6. pone (1026) 70 8 a ec kale building. On Jan. 28 pltf.’s soles. wrote to 
898a. ~+-A reservation in a lease 


deft., her builders & her architect, asking 
° f db lek that the work should cease at once. wo 
empowering the lessor to build on adjoining days later the budding was still proceeding, 
land, notwithstanding such building might & on Feb. 4 the wall was 15 feet high. On 
obstruct any lights on the demised land, the next day pitf. issued a writ, & on Keb. 15 
prevents the lessee from acquiring a right to a motion came before the et. By that date 
light under Prescription Act, 1882 (c. 71), 
s. 3.—Fosrer v. Lyons & Co., [1927] 1 Ch. 


the wall had been raised bo its tull height of 

23 feet, & lertaking by deft. not to 
219; 96 L. J. Ch. 70; 136 L. 1-872; 70 Sol Cain lanl 
o. 1182. 


raise it further was useless. in an action by 
pltf. for a mandatory injgunclion & damages: 
908. Add. Annotation :—Generally, Mentd. John- 
son v. Clarke, [1928] Ch. 847. 


Held: (1) pltf’s riyght of hght to the 

scullery windows was not) Inmited by the 

934a,. ——.]—The standard as to the amount of use to which the seullery had been put in tho 

hght required to be left so as to prevent past; (2) in the vircumstances, the case 

& nuisance is an absolute one, & if an ob- was not one tor w mandatory injunction, 7 

struction to an ancient light renders a room Pice vy. Tinprrcu, (1880) 1 Ch. 6005 90 
inadequately lighted & causes an actionable LJ. Ch. 2005 TS be as. 

nuisance, the obstruction does not cease to 
be actionable because the room 1s situated in 


Idd. Annolatian: 18 to (1) Consd. Price v, 
a manufacturing town.—Horron’s Estare, 


Hulditch, [1980] 1 Ch. 500. 

Add. Annotation :—Consd. Slack v. Leeds 
Trp. v. BEATTIE, Trp., [1927] 1 Ch. 75, 96 
L. J. Ch. 15; 136 L. T. 218; 42 T. L. RR. 


Industrial Co-op. Soc., [1924] 2 Ch. 475. 
701; 70 Sol. Jo. 917 


7187. Add. Annotation :—As to (3) Consd. Callard 
v. Beeney, [1980] 1 K. B. 353. 


831. 





cca 





' 953. 
956. 


982. Add. Annotation: - As lo (1) Retd. Slack v, 


Leeds Industrial Co-op. Suc., {1924} 2 Ch. 475, 


Part |X.-—Water. 


997a. —— —— - Water from pond.]--\ right to , 1070. Add. Annolalion: 
take water trom the pond of another is a 
mere easement, & not a profit a prendre.-— | Milling Co., [1930] A. C. 640. 
MANNING v. WASDALE (1836), 5 Ad. & EI. | ; 
758; 2 Har. & W. 431; 1 Nev. & P. K. B. | 1092a. .) - Green v. MATTHEWS & CO., 
172; 6L. J. K.B. 59; 111 E. R. 1353. | No. 361a, ante. 

oe AOE ese ere cers OU WOU | saga. aia Annmlationne: © 

1016. Add. Annolation :—-Apld. Attwood v. Llay v. Beal & Judd, [1925] 1 K. L. O71. 
Main Collicries (1925), 70 Sol. Jo. 265. | Noble v. Harrison, [1926] 2 K. B. 3382. 


damugo was caused :— Hel: the gute | PART IX. SECT. 2, SUB-SECT. 2. -C. | PART 1X. SECT. 4. 


is to (1) Consd. Kee- 
watin Power Co., Ltd. 7. Lake ot the Woods 


Consd. Ilford U. D.C. 
Refd. 





having been erected by the servient 1035 ili. — —.}+-CARTER v. SUDDABY an. Unity of sersn fur different 
owner in the reasonablco & proper (Ont), (1927) 1 D. L. R. 81%. —CAN. estutes—Enjoyment af irrigatwn rights 


exercise of his rights in own | Whore the ten- 


, 
property, that an obligation was cast PART IX. SECT. 3. CORAM CE Ste ne 


ancy in execution of a rcnt decree was 


upon the dominant owner to shut it.— 
poonee an v. Henny, (1922) 21.R.1, 


8 hi, ——- —-— ——.}—When a oe 
is erected across a private road tbere 
is no absolute obligation on the owner 
of the dominant tenement to close 
such gate after passing or repassing on 
the private road.—HENDER v. GOHL, 
[1928] s. A. Ss. R. 325.—AUS. 


J.S. 


1133 {11. ——.]—ForTIN vr. Canon 
(Can.), {1927} 4 D. L. HK. 936. -CAN. 

sm. Irrigation from tank—Preacrin- 
tion by lessee }—I1n0 Indla, a tenant can 
establish his right to irrigate his field 
from his lardlord’s tank by }102f of 
open & continuous user froin time 
nuicemorial —TINKOWRI, BIC v. Ram, 


689 


sold & purchased by the landlord, but 
the tenant continucd in occupation in 
the undisturbed enjoy ment of the right 
of irrigation & the rent was substan- 
tuully cnobanced fleld: in such clr- 
eculmstances the right of irrigation ws 
not oxtinguibhod, but momentarily 
auamasrvedcet kr wacked —TPereow uu, eae, 
v. ItaM, ETC. (1922), 1. L. BR. 50 Cale. 
366.—IND. 
44 


a 


Cases 1165—1398a. 


ENGLISH AND EMPIRE Diaest SUPPLEMENT. 


Part X.—Support. 


1165. Add. Annotations :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 81. Mentd. 
Martins v. Fowler, [1926] A. C. 746. 

1174. Add. Annotation :—Refd. Aldridge v. Wright, 
[1929] 2 K. B. 117. 

1198. Add. Annotation :—Consd. Ilford U. D. ©. 
v. Beal & Judd, [1925] 1 K. B. 671. 


1195. Add. Annotation :—Generally, Mentd. 
Graigola Merthyr Co. v. Swansea Corpn., 
[1928] Ch. 236. 

1206. Add. Annotation :—Refd. Aldridge v. Wright, 
(1920] 2 K. B. 117. 

1228. Add. Annotation :—Apld. Sack v. Jones, 
[1925] Ch. 235. 


1226a. Whether party-wall entitled to support— 
From adjacent building.|—Pltf. & deft. were 
the owners of adjoining houses, separated by 
a, party-wall, & with implied mutual rights of 
support. Pitf. alleged that owing to lack 
of repair & underpinning deft.’s house was 
subsiding, dragging the party-wall over, & 
thereby damaging pltf.’s house :—Held: 
pis allegations had not been substantiated 
y the evidence. Semble: even if they had 
been substantiated pltf. would have had no 
cause of action.—SAcK v. JONES, [1925] Ch. 
235; 04 L. J. Ch. 229; 138 L. T. 129. 


1231. Add. Annotation :—As to (2) Refd. Brooke 


v. Bool, [1928] 2 K. B. 578. 


Part Xl.—Miscellaneous Easements. 


1270. Add. Amnotalion :—Refd. Vanderpant v. 
Mayfair Hotel Co., Ltd., [1930] 1 Ch. 188. 
1282. Add. Annotations :--Consd. L. C. C. v. 

Hackney B. C., [1928] 2 K. B. 688. Refd. 
Back v. Daniels (1924), 69 Sol. Jo. 160; 
Hackney 3B. ©. v. Metrops itan Asylums 

Board (1924), 131 L. T. 136. 


1302. Add. Annotation :—Mentd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


1822a. To attach creeper to wall.}—Smmpson v. 
WEBER, No. 204a, ante. 


1822b. To attach post to wall.}—Simpson v. WEBER, 
No. 204a, ante. 


Part XII.—Disturbance of Easements. 


1330a. —-—- ——-.]—PENWARDEN v. CHING (1829 
Mood. & M. 400; 173 Ki 1. 12038, N. p. i 
af tations :— C ~R .¥F 
TNS Ballon emRbt SEIS, BRS! a Hol’ 2 & > 
1352. Add. Annolation :—As to (2) Consd. Free- 
born v. Leeming, [1926] 1 K. B. 160. 


1356. Add. Annotations :—As to (2) Consd. Slack v. 
Iweds Industrial Co-op. Soc., [1924] 2 Ch. 
475 5 Horton’s Estate v. Beattie (1926). 42 
TP. 1. R. 701, Apld. Price v. Hilditch, [1980] 
1 Ch. 500. Refd. Farnworth v. Manchester 
City Corpn., [1929] 1 K. B. 533. 

1396. Add. Annotation :—Refd. Slack v. Leeds 
Industrial Co-op. Soc., [1924] 2 Ch. 475. 


1899. Vor the paragraph in the original volume 
substitute the following paragraph :— 
-] -— Chancery Amendment Act, 1858 
(c. 27), s. 2, confers on the Ct. of Ch. juris- 
diction to award damages in lieu of an in- 
unction in the case of a threatened injury. 
Notwithstanding the repeal of that Act by 
Statute Law Revision & Civil Procedure Act, 
1883 (c. 49), the combined effect of Jud. Act, 





PART X. au os SUB-SECT. 1.— 


1143 i. General rule— Support in 
natural state.}—A porson nat not 
excavate on his land so as to destroy in 
tho lateral support sufticicnt to main- 
tain the soi] on his neighbour’s adjoin- 
ing land in its natura] etate.—MzrtTRo- 
POLIT(N Lire ASSURANOR Co. v. 


ing toa subsidence. 
sidence on his 


support to main 


.}}—-Where a person by 
an excavation on his land causes sub- 
neighbour’s land, 
because of the added weight of a build- 
thereon, he is not Hablo. 
neighbour is not entitled to sufficient 


METROPOLITAN Lift ASSURANCE Co. 
vw MCQUEEN, [1924) 2 D. L. R. 942; 
2 WwW. W. R. $81.—-CAN. 


1873 (c. 66), s. 16, & Statute Law Hevision 
Act, 1898 (c. 22), s. 1, is to maintain in force 
the jurisdiction conferred by Chancery 
Amendment Act, 1858, s. 2. 

Where therefore an action was brought in 
the Ch. Div. fur an injunction to restrain an 
obstruction of ancient lights, & the ct. found 
that defts.’ buildings when completed would 
cause an actionable obstruction to pltf.’s 
lights, but that no such obstruction had yet 
taken place :—Held: the ct. had jurisdiction 
to award damages in licu of an injunction.— 
LEEDS INDUSTRIAL CO-OPERATIVE SOCIETY, 
Lap. v. SLACK, [1924] A. C. 851; 93 L. J. Ch. 
436; 131 L. T. 710; 40 T. L. R. 745; 68 
Sol. Jo. 715, H. L.; revsg. S. C. sub nom. 
SLack v. LEEDS INDUSTRIAL CO-OPERATIVE 
Soctery, LTp., [1923] 1 Ch. 431, C. A.; sub- 
sequent proceedings, [1924] 2 Ch. 475, C. A. 

atanatation : Refd. Pecch v. Best. (1930), 99 L. J. K. B. 
1399a. -j}—In an action brought by pitt. 
against deft. society for an injunction & 
damages in respect of an alleged obstruction 





session. }—A mtgee. of land, though not 
ia possession, has a right to have his 
peri Tee f left unimpaired, & if the owner 
of = ror oe end excevee on the mort- 
gaged iand, oug: © mtgee. ma 

not be entitled to maintain an action 
for trespass, he has a right of action 
for injunction or da independent 
of any that the owner of the mortgaged 
land might have. METROPOLITAN Lirr 
ABBURANCE Co. ¥. gugae) 


The 
his building.— 


PART X. SECT. 1, SUB-SECT. 1.— 
1189 i. Weight of butlding contribut- 


PART XII. wags’ ts 2,, SUB-SECT. 2.— 


at. Bfortgagee— Though not in pos- 
690 


Moc ‘ 
2D. L. R. 942; 2 Ww R. 
CAN. 


1499. Add. Annotatwns :—As to (1) Refd. 


of ancient lights, the judge found that defts.’ | 
buildings when completed would cause an ' 


actionable obstruction to pltf.’s lights, but 
that no such obstruction had yet taken place, 
& he expressed the opinion that the interfer- 
ence with pitf.’s legal rights when the building 
was completed would be small, & could be 
adequately compensated by damages, but 
held, contrary to his own opinion, that he 
was bound by the opinion of the Ct. of 
Aan in Dreyfus v. Peruvian Guana Co. 
(1889), 48 Ch. D. 316, that there was no 
jurisdiction under Chancery Amendment 
Act, 1858 (c. 27), to give damages in lieu of 
an injunction where the injury was threatened 
but had not been sustained, & he therefore 
granted an injunction. The Ct. of Appeal, 
without going into the merits, by a majority, 
upheld the view that the ct. had no juris- 
diction in such a case to award damages in 
lieu of an injunction. The House of Lords, 
by a majority, reversed this decision, & 
remitted the case to the Ct. of Appeal to 
deal with it on its merits:—Held: the 
findings of the judge brought the case within 
the ‘‘ good working rule”’ suggested by A. L. 
Smiryu, L.J., in Shelfer v. City of London 
Electric Lighting Co., No. 1856, ante, as that 
which might guide the ct. in exercising the 
discretion given it by Chancery Amendment 
Act, 1858, to award damages in lieu of an 
injunction; that was still the rule to be 
adopted by the ct. as a guide & was not 


1406a. —— Erection of buildin 
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affected by anything that was decided in 
Collis v. Home & Colonial Stores, No. 880, 
ante; therefore, there being evidence to 
support the findings of the judge, the in- 
junction granted by him, contrary to lus 
own opinion, ought to be discharged, & in 
lieu thereof an inquiry directed as to damages. 
—SLACK v. LEEDS INDUSTRIAL CO-OPERATIVE 
Socrgery, Lrp., (1924] 2 Ch. 476; 941. J. Ch. 
46,C. A. 

interfered with 
acquiesced in by defendant.}—Where plitf. & 
deft. held adjoining pieces of ground under a 
common landlord, & pltf., with the licence of 
the landlord, & without objection by doft., 
had erected a manufactory, au injunction 
was granted to restrain deft. so building as 
to obstruct the lights of pltf.’s manufactory 
pong ne age v. WILSON (1855), 3 


1408. Add. Annotation :—-As to (1) Consd. Slack 


v. Leeds Industrial Co-op. Soc. (1021), 04 
L. J. Ch. 46. 

a ef Prick e. Hinprroau, No. 
V8Lh, ante. 


1442a. ——— Against lessee—Freeholder not party 


to action —Light.]--Banrnes v. ALLEN (1027), 
64 L. Jo. 92; 164 L. T. Jo. 83. 


1444a. ——-.}—S.Lack v. LEEDS INDUSTRIAL Co- 


OPERATIVE Sociery, Lrp., No. 1308a, ante 


1471. Add. Annolation: —Folld. Uorton’s Estate 


v. Beattie (1026), 42 PT. L. R. 701. 


Part XII1.—Profits a Prendre. 


1490. Add. Annotation :--Refd. Grant v. Edmond- | 


son, [1930] 2 Ch. 245. 
(1930), 99 L. J. K. B. 537. 
v. Best (19380), 99 L. J. K. B. 537, 


Peech | 1 


578. Add. Annotations: 
As to (2) | 


v. Kastbourne R. C. & Devonshire (1926), 06 


L. J. K. B. 312. 


1497. Add. Annotation: —Consd. Peech v. Best | 1570. Add. Annotation :--- A to (2) Refd. The 


Fagernes, [1926] P. 185. 

Generally, Mentd. Tho 
Carlgarth, The Otaruma, (1027) PP. 03; 
Lagan Navigation Co. v. Lambeg Bicaching, 


Refd. Peech v. Best (1930), 99 L. J. kK. B. | 


537. 


1501. Add. Annotation :—Refd. Peech v. Best. 
37, 


(1030), 99 L. J- K. B. 5 


1508. Add. Annotation :—-Generally, Refd. Stoney , 


PART XII. at 2, iat aad 2.— 





1451 iii. —— -]—-Under Specific 
Relief Act, 1877, the question of an 
injunction to restrain a party from 
erecting a building so as interfere 
with his neighbour's easements of light 
& air presents itself in a different Light 
to what it does in the English cts.; & 

ct. has a d tion, & may issue 
an injunction where the injury is such 


that uniary compensation would 
not afford adequate relief.—ManvomMED 
AUZ4AM ISMAIL Vv. JAGANATH JAMNADAS 
(1925), I. L. R. 3 Ran. 230.—IND. 


PART XI SECT. 4, SUB-SECT. 1.— A. 

sw. Who may acquire — Public.) — 
Though the public cannot acquire 
ownership of aland, it canacquire pro/its 
a prendre over it by grant.—Uss4N 
Kasim Salt v. SECRETARY OF STATI 
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Dyeing & Finishing Co., [1027] A. C. 226, 

1589. Add. Annotctions :—Refid. Abrahains v. Muc 
Fisheries, [1925] 2 K. B. 18; Roe v. Russell, 
{1928} 2 K. B. 117. 


roR INDIA (1923), I. Le. HR. 47 Maal. 
116.—IND, 


PART XIII. SECT. 4, SUB-SECT. 2.—B. 


1586 i. The public.J—Thongh tho 
ublic cannot acquire ownership of a 
and, it can acquire profits a prendre 

over it by BLA a rad ring Kasim 
SalT v. SECRETARY OF SATE FOR 


Cases la—1063. 


ENGLIsH AND Empire DIGEST SUPPLEMENT. 


ECCLESIASTICAL LAW. 


Part |.—In General. 


ia. Church Assembly—Legislative Committee.]— 
Neither the Legislative Committee of the 

Yhurch Assembly, nor the Church Assembly 
itself, is a body to which a writ of certiorari 
or of prohibition will issue, as neither of them 
is a body which is under a duty to act in a 
judicial capacity.—R. v. Courci ASSEMBLY 


LEGISLATIVE COMMITTEE & CHURCH 
ASSEMBLY, Iz p. Haynes Situ, [1928] 
1K. B. 411; 97 L. J. K. B. 222; 188 L. T. 
399; 44 T. L. R. 68; 71 Sol. Jo. 947, D.C. 


Add. Annotation :—Mentd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


6. 


Part I1—Constitution of the Church of England. 


16. Add. Annotation :—Generally, Refd. R. v. 
North, £2 p. Oakey (1926), 43 T. L. R. 600. 
Add. Annotations: —Refd. Gottlhffe vv. 
Kdelston, [1930] 2 K. B. 378. Mentd. He 
Prevost, Lloyds Bank v. Barclays Bank, 
{1930] 2 Ch. 883. 


Add. Annotations :—Gencrally, Mentd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289; 
Re Article X of Articles of Agreement for 
Treaty between Great Britain & Ireland 
(1928), 45 'T. L. R. 67, 

Add. Annotation :—As to (1) Refd. Re Mason 
(1928), 97 L. J. Ch. 321. 

Annotations’ :—-For ‘“‘ Re Letters Patent No. 
189,207, Ite Carbonit Akt., [1923] 2 Ch. 504,” 
read “ Re Letters Patent No. 139,207, Jte 
Carbonit Akt., [1924] 2 Ch. 53.” 

Add. Annotation :—Generally, Mentd. Swift v. 
Board of Trade, [1926] 2 K. B. 131. 

Add. Annotation :—As to (2) Consd. Vincent v. 
St. Magnus the Martyr, etc., [1925] P. 1. 
185a. — — Former Royal chapel— Grant by Crown 
for use as parish churech.] —The ct. held that 
the rector & the parish church ot St. Mary, 
Stafford, in the diocese of Lichfield, were 
subject to the ordinary episcopal jurisdiction, 
including the right of visitation.—Licti#“1IELD 
(BisvOP) v. LAMBERT (1929), 46 T. L. R. 24. 
Add. Annotation :—As to (3) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
Add. Annotation :—Refd. KR. v. Church 
Assembly Legislative Committee & Church 
Assembly, Ex p. Haynes Smith (1927), 44 
T. L. R. 68. 

Add. Annotution :—As to (2) Refd. R. v. 
North, £z p. Oakey (1926), 43 T. L. R. 60. 


292. Add. Cilutions :—sub nom. AYER v. ORME, 2 
Dyer 221b; Ben. 129; sub nom. ANON., 
Dal. 53; 1 "And. 9. 

-Add. Annotations :—- Refd. Cromwel’s Case 
(1601) 2 Co. Rep. 69b; Lyn v. Wyn (1665), 
O. Bridg. 122. 


806. Add. Annotation: — Mentd. Beaumont v. 
Jeffery (1924), 40 'T. L. R. 796. 


19. 


70. 
135 


185. 


199. 
270. 


276. 


PART I. 1 ii. 





—— — What amounts 


856. Add. Annotation :—Mentd. Vanderpant § v. 
Mayfair Hotels Co., [1930] 1 Ch. 138. 

472. Add. Annotation :—-Apld. Hauxton Parochial 
Chureh Council v. Stevens, [1929] P. 240. 

Liability of lay-impropriation to seques- 
tration.]|—WALWYN v. AWBERRY, No. 2599a, 
post, 

472b. --—- Personal lHiability.|--The impropriator 
of an impropriate rectory in tho receipt ot 
the profits thereof is personally Jiable for the 
repair of the chancel of the parish church, 
although at the time of the conveyance to 
him of the lands forming part of the rectory 
he had no notice ot the liabilily.— HauxtTon 
PAROCHIAL CHURCIT COUNCIL v. STEVENS, 
[1920] P. 240. 

472c. ——— No notice of Mability—-At time of con- 
veyance of lands.|—HavUxToN PAROCHIAL 
CuvRcH COUNCIL v. STLVENS, No. 472b, ante. 

475. Add. Annotation :—Refd. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 

482a. J—A tenant of premises 
rated at £125, who sublet the greater part & 
retained for his personal occupation a portion 
which was over £40 in ratable value, but not 
separately assessed : —Held : qualified as a 
vestryman undcr Metropolis Management 
Acts, 1855 (c. 120), & 1856 (ce. 112).- - 
GORDON v. WILLIAMSON, [1892] 2 Q. B. 459; 
GL L. J. Q. B. 820 ; 67 L. 'T. 214: 573. P. 
166; 40 W. R. 692; 8'T. Lh. 705, C. A. 

Annotation :—Reid. London & ‘ale Dochs Co. v Woolwich 

Borough (1902), 71 L. J. Kk. B. 394. 

569. Add. Annotation:—-As to (3) Refd. Rh. 
North, £z p. Oakey (1926), 43 T. L. BR. 60. 

627. After this case add :— 

Right of presentation where patronage vested 
in parishioners.]—Sce No. 108la, post. 

716. Add. Annotalion :—Mentd. Uauxton Paro- 
Sane Church Council v. Stevens, [1929] P. 
240, 

983. Add. Annotation :—Refd. i a v. 
for Canada (1929), 16 ‘T. L. R. 

1063. Add. Annotation :—As to (1) ial A.-G. for 
Alberta v. Cook, [1920] A. C. 444, 


472a. 














A.-G. 


stitution entilled to use of ch 


urch 
1 i. Church—Religious communil oe to.) BRE RENDZIJ 0. Hagpiy, [1927] 1 | prope Ree: BRENDZI v. at 
Schiam—IWhelher providcd Jor by jae -L. R. 1051; [2027] 1 W. W. IQ 301; | 1D. i lost, ee ww Raz 
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Cases 1115—1775a. 


Part 1V.—Ecclesiastical Courts. 


1115. Add. Annotations :—As to (1) Folld. Capel 

"St. Mary, Suffolk v. Packard, [1927] P. 289. 

Refd. Vincent v. St. Magnus the Martyr, etc., 
{1925] P. 1. 

1125. Add, Annotation :—Generally, Mentd. Capcl 
St. Mary, Suffolk v. Packard, [1028] P. 69. 

1145. Add. Annotations :—As to (1) Consd. fe 
Transferred Civil Servants (Ireland) Com- 
pensation, [1929] A. C. 243. As to (8) Consd. 
Vincent v. St. Magnus the Martyr, ete., 
[1925] P. 1. Generally, Refd. Capel St. 
Mary, Suffolk v. Packard, [1927] P. 289. 

1146. Add. Annotations :—As to (1) Refd. Capel 
St. Mary, Suffolk v, Packard, [1927] P. 289. 
As to (2) Consd. Ie Transferred Civil Servants 
({veland) Compensation, [L920] A. C. 213. 

1148. Add. Annotation :—As to (2) Refd. R. rv. 
North, Le p. Oakey, [1927] 1 K. B. 491. 

1149. Add. Annotation :—Consd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A. ©. 243. 

1171. Add. Annolation:—Mentd. QR. v. 
Ex p. Oakey (1926), 43 T. L. R. 60. 

1280a. Alternative remedy. j—- Prohibition 
will issue in respect of an order of an ecclesi- 
astical ct. made without jurisdiction, not- 
withstanding an appeal lic from such order 
to a higher ecclesiastical ct. & thence to the 
Privy Council.—Q. v. Nowru, x p. OaKny, 
([1927] 1 K. B. 491; 96 L. J. K. B. 77; 136 
Ms . 387; 43 T. I. R. 60; 70 Sol. Jo. 1181, 

1831. Add. Annotation :— Mentd. R. v. Health, 
Minister, far p. Davis (1929), 141 1. T. 6. 

1349. Add. Annolation : —Refd. Rh. v. North, Ear p. 
Onkey (1926), 43 T. L. BR. 60. 

1372. Add. Annolation :—As to (1) Refd. Raeburn 
® Raeburn (1928), 138 L. T. 672. 

1400. Add. Annotalion ;— Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1413, Add. Annotation :—Mentd. Lankester  v. 
Lankester & Cooper, [1925] P. 114. 

1503. Add. Annotation :—Mentd. Engelke v. Mus- 
mann, [1928] A. C. 433. 

1504. Add. Annotations : —Generally, Mentd. Tate 
& Lyle ve LL. & N. Ry. & LM. &S. Ry. 
(1926), 43 T. I. R. 403; Sheffield Corpn. vu. 
Juuxford, Same v. Morrell, [1929] 2 Ix. B. 180. 

1549. Add. Annotations :— Mentd. Tate & Lyle v. 
L& NL. Ry. & LM. & S. Ry. (1926), 43 
T. L. HR. 49; Sheffield Corpn. v. Luxford, 
Same v. Morrell, [1020] 2 K. J3. 180. 

1605. Add. Annolation: —Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1641. Add. Annotations :—Mentd. Salvesen (or Von 
Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641; Berthiaume v. Dastous 
(1929), 45 T. L. I. 607. 

1721. Add. Annotations :—-Refd. Eshugbayi Eleko 
v. Nigeria Government, [1028] A. C. 459; 
Re Carroll (1930), 47 T. lL. RR. 20. Mentd. 
Campbell v. Pollak, (1927] A. C. 732. 

1755. Add. Annotation :—Refd. Vincent v. 
Magnus the Martyr, etc., [1925] P. 1. 


North, 





St. 


PART IV. SECT. 6, SUB-SECT. 2.—D. 


1217 1. Interpretation of statules— 
Concerning spiritual matters.}—In an 


United 


Action involving the constmetion of 
; Church of Canada Act, 1926 
(c. 100) :—Held : the ecclesiastical cts. | CAN» 


1756. Add. Annotation :—Refd. Vincent. v. 
Magnus the Martyr, etc., [1925] P. 1. 


1768a. J—Held : a faculty ought 
to issue for the removal of (1) a tabernacle, 
(2) a sacring gong, (3) four out of six candle- 
sticks on the retable, (4) two candlesticks on 
the credence which had been used cere- 
monially, (5) a censer which had been used 
ceremonially, (8) the Stations of the Cross, 
(7) w second Holy Table introduced after 
wv faculty for it had been refused, (8) an 
image of the Blessed Virgin Mary with 
eandles & vases, (9) a holy water stoup, 
(10) two brass candelabra used in a service 
of adoration of the Sacrament, & a hanging 
lamp in the chancel used to denote the 
presence of the reserved Sacrament: a 
faculty ought not to issue for the removal 
of (tL) books & pamphlets displayed oon 
tables in the church, (12) notices as to times 
when confessions could be heard, (13) notices 
ashing for prayers for deceased persons, (14) a 
knecling stool used by persons making their 
confessions, & (15) the reetor’s books of 
devotion on the Holy Pable, bul these articles 
were not proper subjects for a confirmatory 
faculty 3 a faculty ought not to issue for the 
removal of (16) a crucifix on the wall above 
the kneeling stool, used to assist the des of tons 
of those making their confessions, A oa 
comirmatory faculty till further order ought 
to issue in respect of it; a facully oaght not 
to issue for the removal of (17) a crucifix 
behind the Holy Table which had been proved 
to have been the object of veneration, the 
rector having undertaken not to genuflect. 
to ib or cense it, & not to wlow any other 
officiating clergymen to do oso, & a con- 
firmatory faculty till further order ought to 
issue in respect of if. 

(18) Memorials purporting to be signed by 
parishioners, as to which no evidence is given 
in proof of the signatures or of the repre- 
sentations made to those who sign them, are 
inadinissible in a faculty suit. Capen Str. 
Mary, Surronk (Recror & 9 Crore 
WARDENS) 1 PACKARD, [1927] P. 280; aub- 
aequent proceedings, (1928) P. 69. 


1775a. ‘* Till further order.’’) -(1) 
Where a cause of faculty has been remitted 
by the Ct. of Arches to a conpistory ct. to 
decree a faculty as directed by the Ct. of 
Arches, a party to the suit who is aggrieved 
by a condition proposed to be inserted in the 
faculty may appeal to the Ct. of Arches by 
way of the assertion of a grievance, & the Ct. of 
Arches may hear & determine the appeal 
without retaining the cause. 

(2) A condition in a confirmatory faculty 
“that if any of the articles included in the 
faculty are treated with superstitious rever- 
ence we reserve to ourselves the right to order 
their removal at any timo hereafter upon 
being satisfied hereon”? is an improper con- 
dition, & such a condition is not substantially 
similar to, but wholly diffcrent from, a con- 


St. 








—— = -— —— —— 


Jurisdiction.—StTorrn 


only had 
I. 1. Od. 


Dayapace, [1925] 4 D. 
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dition that the faculty is granted “ till further 
order.” 


(3) Observations upon the object & effect 
of granting a faculty till further order, the 
proceedings required by the practice of the 
cts. before such further order can be made, 
the distinction between the order of the ct. 
in a faculty suit & the faculty, & the matters 
which are proper to be included in each.— 
CareL Sr. ARY, SUPFOLK (REotToR & 
CHURCHWARDENS) v. PACKARD, [1928] P. 69. 


1784. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

1785. Add. Annotation :—Mentd. St. Nicholas 
Acons, London v. L. C. C., [1928] P. 102. 

1789a. Cause remitted to decree faculty—Objection 
to condition proposed to be inserted in faculty 
—Right of seer ieree party to appeal.}|—-OAPEL 
St. Mary, SurrotkK (Recror & O#fURCH- 
WARDENS) v. PACKARD, No. 1775a, ante. 

1792. Add. Annotation : — Mentd. Bermondsey 
B.C, v. Mortimer, [1926] P. 87. 


Part V.—Clergy. 


1821. For ‘‘ Who are exempt—Military Service 
Act, 1916 (c. 104), Sched. I. (4)—-Lay member ’ 
read **‘ Who are exempt—Military Service Act, 
1916 (c. 104), Sched. I. (4)—-Lay reader.’’ 

1851. Add. Annotation:—Apld. He Clerical Dis- 
abilities Act, 1870, Ea ». Cowan (1927), 71 
Sol. Jo. 272. 

1851a. S. P. Re CLERICAL DISABILITIES ACT, 1870, 
Ex n. COWAN (1927), 187 L. T. 515; 71 Sol. 
Jo. 272. 

1862. Add. Annotation :—Mentd. Mackenzie- 
Kennedy v. Air Council, [1927] 2 K. B. 517. 


1896. Add. Annotation :—Mentd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

1971. Add. Annotation :—Generally, Refd. Notley 
v. Burnmungham (Bp.) (1930), 90 L. J. Ch. 305. 


1981a. Patronage vested in parishioners——Transfer 
to parochial church council—Parochial Church 
Council (Powers) Measure, 1921 (No. 1), 
8. 4 (1).] —Re LicnhWiELD CATHEDRAL GRANT, 
CHAPEL-DN-LE-BPRITH PAROCHIAL CHURCH 
CoUNCIL vu. BAGSHAW (1929), 45 'T. J. R. 583. 

2104a. Whether vendor bound to make marketable 
title Whether stamp necessary.|—WILMOT 
v. WILKINSON (1827), 6 B. & ©. 506; 9 
Dow. & Ry. K. BR. 620; 5 L. J. O. 8S. K. B. 
196; 108 E.R. 538. 

Annotation :~ Refd. Doogood v. Rose (1850), 9 C. B. 132. 


2105a. ——— Non-completion of purchase—Default 
of vendor.|—-WEDDALL v. NIxon (1853), 17 
Beav. 160; 22 L. J. Ch. 939; 21 L. T. O.S. 
147; 17 Jur. 642; 51 B. RK. 904. 

2855a. Jurisdiction of court of equity to order 
admission— No lawful excuse for refusal 
shown.|—A ct. of equity can make an order 
on a bishop to admit & licence to a per- 
petual curacy a duly qualified nominee who 
lias been duly presented by the patron, 
unless lawful excuse for refusal by the bishop 
to admit & licence be shown.—NoTLEY v. 
BIRMINGHAM, BrsHoP (1930), 99 Tu. J. Ch. 
305; 46 T. 1. R. 847. 

2437. Add. Citation :—2 B. R.A. 932. 


2440. Add. Citation 2 B. R. A. 881. 





Part VI—Public Worship 


2751. Add. Annotations :—Generally, Reftd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Mentd. Re Article X of Articles of Agree- 
ment for Treaty between Great Britain & 
Ireland (1928), 45 T. L. R. 57. 


| 
2488. 


2443a. Grounds for approval or disapproval of 
scheme.}—Although it may seem desirable 
on grounds of en & administration to 
unite two country benefices with small 
populations, yet a scheme for such union will 
not be affirmed on special reference by the 
Judicial Committee of the Privy Council if 
there is united opposition to it on the part 
of the inhabitants. Re GussaGE ALL SAINTS 
& GussacEe St. MICHAEL, DORSET, PARISHES 
(1925), 68 Sol. Jo. 493, P. C. 


Add. Annotation : —As to (2) Refd. Ladies 
Tlosiery & Underwear, Lid. v. Parker, [1930) 
1 Ch. 304. 
2491. Add. Annotation :-—Mentd. Re Waiv, 
1 Ch. 606. 
| 2496. Add. Citation :—sub nom. CUURLEWS 


Borts, 9 L. J. O. S. K. B. 69 


2509. Add. Annotation:—Mentd. Paterson v. 
ao Harbour Co. (192 ), 19 1B. W. C. C. 


2539. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1926] A. C. 670. 

2595. Add. Annotation :—As to (2) Consd. R. v. 
North, a p. Oakey (1926), 43 T. I. R. 60. 

2599a. Failure to repair chancel. ]}—(1) A justifi- 
cation in trespass, that pltf. was the rector 
of such a church, & that the goods were taken 
under ‘a sequestration of the profits of the 
rectory, for the reparation of the chancel, 
must aver that no more was taken than was 
necessary the ox peure of reparation. 
(2) But the profits of a lay-impropriation 
cannot be sequestered for the repair of the 
chancel.—WALWYN v. AWBERRY (1677), 1 
Mod. Rep. 258; 2 Mod. Rep. 254; Freem. 
K. B. 230; 86 E. R. 866; sub nom. ANON., 
2 Vent. 35; 8 Keb. 829. 

Annotations :—.18 to (2) Consd. Hauxton Parochial Church 
Council ¢. Stevens, (1929) P 240. Generally, Mentd. 
Harding v. Hall (1842), 10 M. & W. 42. 

2607. Add. Annotution :—-As to (1) Consd. R. v. 

North, £z p. Oakey (1926), 43 T. L. R. 60. 

2617. Add. Annotation: — Mentd. Mackenzie- 

Kennedy v. Air Council, [1927] 2 K. B. 517. 





and Church Ministrations. 


2762. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 

2764a. ——— —— =-—..}— VINCENT v. St. MAGNUS 
THE MARTYR, ETC. (RECTOR & OHURCH- 
WARDENS), No. 2881, post. 
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2768. Add. Annotations :—As to (7) Folld. Capel 
St. Mary, Suffolk v. Packard, {1927] P. 289. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P.289. As to (9) Folld. Capcl 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Generally, Refd. Capel St. Mary, Suffolk v. 
Packard, [1928] P. 69. 


2786. Add. Annotation :—As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
2797. Add. Annotation:—As to (3) Refd. St. 
cai Toxteth Park (1924), 40 T. L. R. 


2801a. ——.]—CaPpeEt St. Mary, SUFFOLK (RECTOR 
p CAVECH WARDENS) v. PackarD, No. 1768a, 
ante. 

2809a. ——-.]—CAPEL v. St. MARY, SUFFOLK 
(REcTOR & CHURKCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2812. Add. Annotation :—As to (3) Folld. Capel St. 
Mary, Suffolk v. Packard, | 1927} P. 289. 
2818a. —— On credence table.|—Caret Sr. 

Mary, SvuFFOoLK (REcTOoOR & CHURCH- 
WARDENS) v. PACKARD, No. 1768a, ante. 
2824a. ——.]—CapPEeL St. MARY, SUFFOLK (RECTOR 

& PURSE ARDENE) v. PACKARD. No. 1768a, 
ante. 

2825. For the paragraph in the original volume 
substitute the following paragraph :— 

As of course.}—VINCENT v. ST. MAGNUS 
THE MARTYR, ETC. (Rector & CHURCTI- 
WARDENS), No. 2831, post. 

2831. For the paragraph in the original volume 
substitute the following paragraph :— 

Approval of decorations & fittings. ] 

—QOn the hearing in the Consistory Ct. of 

London of a petition as to the furniture & 

fittings of the Church of St. Magnus-the- 

Martyr, in the City of London, a faculty was 

granted for, amongst other things: (1) a 

second Holy Table; (2) an image of the 

Virgin & Holy Child placed bchind the 

second Holy Table; & (3) a crucifix fixed to 

a pillar at a considerable height from the 

floor & near the pulpit. On appeal the Ct. 

of Arches dismissed the appeal as to (1) & (3), 

but allowed it as to (2):—Held: (1) the law 

was the same for every kind of sacred image 
in a church, including a crucifix or rood, & 
although such an image was not illegal 

per se, it could not lawfully be placed in a 

church without a faculty. 

On an application for such a faculty, the 
question to be considered is whether, if the 
faculty be granted, there is or is not, in the 
particular case, a danger of the image being 
used for Bertin of worship or adoration 
condemned by Article of Religion 22. After 
discussion of the kind of evidence proper to 
this inquiry :—Held: (2) there was a danger 
of the proposed image of the Virgin & Holy 
Child being so used; (3) an image used for 
purposes of worship or adoration was an 
ornament & was illegal, because not included 
amongst the ornaments of the church 
sanctioned by the Ornaments Rubric in the 
Book of Common Prayer; (4) a faculty 
authorising the erection of an image in a 
church should not be absolute, but until 
further order. 

(5) The other matter of appeal is the 
second Holy Table. The church holds, or 
will hold, between three hundred & four 
hundred people, & there are a large number 











eee 





of celebrations every week. In those cir- 
cumstances it would be a matter of course to 
allow a second Holy Table, but for the ex- 
ceptional character of the ceremonial & 
services of this church. I am not, however, 
disposed to interfere with the exercise of the 
learned Chancellor’s discretion in this part 
of the case. I think there ought to be full 
plans & particulars of the decorations & 
fittings of & surrounding the second Holy 
Table, & these fittings ought to be subject 
to the approval of the learned Chancellor & 
to be specifically included in the faculty (Sir 
LEWIs DIRDIN).— VINCENT v. St. MAGnus 
THE MARrtTyR, Ere. (Recror & Cnuran- 
WARDENS), [1925] P. 15; sub nom. St. Maanus 
THE MARTYR, LONDON Brinag, t1 I. L. 8. 3. 

Annotation :—CGenerally, Refd. Capel St. Mary, Suffolk e. 

Packard, (1927) P. 289. 

2842, Add. Annotation :—Refd. Vincent v. 
Magnus the Martyr, etc., [1925] P. 1. 

2844. Add. Annotation :—Refd. Vincent 1. 
Magnus the Martyr, etc., [1925] 1. 1. 


2852. Add. Annotation :—Mentd. St. Nicholas 
Acons, London v. L. C. ©., [1928] P. 102. 
2859. Add. Annotation :— As fo (3) Dbtd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
2861. Add. Annotation: —As to (1) Refd. Vincent 
v. St. Magnus the Martyr, etec., [1025] P. 1. 
2862. Add. Annotation: Refd. Vincent vv. St. 
Magnus the Martyr, ete., (1025) P. t. 


St. 


St. 


2871. Add. Annotation :--Refd. Vincent v. St. 
Magnus the Martyr, etc., [1925] P. 1. 
2872. Add. Annotation: —Refd. Vincent v. St. 


Magnus the Martyr, etc., [1925] P. 1. 
2878. For the paragraph in the original volume 
substitute the following patagraph : — 
—— Ordinary rules as to images 
apply.}—Vincenr ov. Sr MAGNUS THK 
Marryn, Bre. (RECTOR & CHURCHWARDENS), 
No. 2831, ante. 


—— 





29874. Add. Annotation: Refd. Vincent v St. 
Magnus the Martyr, etc., (1S#5] 1’. 1. 

9875. Add. Annotatian: - Refd. Vincent. v. St. 
Magnus the Martyr, ete., {L995} PL o. 

2876. Add. Annolation: Refd. Vincent v. St. 
Magnus the Martyr, etc., [J925) BP. 1. 

2882. Add. Annotation: Refd. Vineent v. St. 


Magnus the Martyr, cte., [1925] P. 1. 

2883. Add. Annotations :-- Apld. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 280. Refd. Vin. 
cent v. St. Maguus the Martyr, etc, [1925] 
Pel. 

2888. Add. Annotation :—--Refd. Vincent v. 
Magnus the Martyr, etc., [1925] P. 1. 

3889. Add. Annotation: —Refd. Vincent v. 
Magnus the Martyr, etc., [1925} P. I. 

2892. Add. Annotation :-—Generally, Refd. Vincent 
v. St. Magnus the Martyr, etc., [1926] I. 1. 

2898. Add. Annotation :—Refd. Viucent v. St. 
Magnus the Martyr, etc., [1925] I’. 1. 

2806. For the paragraph in the original volume 
substitute the following paragraph :— 

—— ——.}—-Vincenr v. St. Magnus 

THE Marryk, ETC. (Ricion & CHUOROH- 

WAKDENS), No. 2831, ante. 

a. —-— Above confessional stool_Whether 

permissible.J}—Care. St. Mary, SUFFOLK 

(RecTupR & CHURCHWARDENS) v. PACKARI 

No. 1768a, ante. 


St. 
St. 
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2899b. ——— Behind Holy Table—Whether per- 
missible.} —CarEL Str. Mary, SvUrrotx 
(Recrorn & CiIURCIIWARDENS) v. PACKARD, 
No. 1768a, ante. 


2900. Add. Annotations :—As to (2) Consd. Vincent 
v. St. Magnus the Martyr, etc., [1925] P. 1. 
As to (8) Folld. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. Generally, Mentd. 
Re 'Yransferred Civil Servants (Ircland) Com- 
pensation, [1929] A. C. 243. 


2903. Add. Annotations :—As fo (3) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 
289. As to (5) Folld. Capel St. Mary, Suffolk 
v. Packard, [1927] P. 289. As to (6) Folld. 
Capel St. Mary, Suffolk v. Packard, [1927] 
P. 280. As to (7) Folid. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. Generally, 
Refd. Oapel St. Mary, Suffolk v. Packard, 
[1928] P. 69. 


2904a,. ——.]—-CAPEL Sr. Mary, SUFFOLK (RECTOR 
& CHURCIIWARDENS) v7. PACKARD, No. 1768a, 
ante. 


2906. For the paragraph in the original volume 
substitute the following paragraph :— 


——.]— VINCENT v. ST. MAGNUS THE MARTYR, 
ETC. (RECTOR & CHURCIIWARDENS), No. 2831, 
ante. 


2913. Add. Annotation : - Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 


2915a. ——- With candles & vas s—-Whether 
permissible.|—Carren Str. Mary, SUFFOLK 
(Receron & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 


2916. For the paragraph in the original volume 
substitute the following paragraph :— 
Tho Virgin & Child—Probability of venera- 
tlon.|—VINCENT v. St. MAGNUS TITK MARTYR, 
ETC. (RECTOR & CHURCHWARDVENS), No. 2831, 
ante. 
2924a, —-—.]—CAPELST. MARY, SUFFOLK (RECTOR 
& CWOURCHWARDENS) v. PACKARD, No. 1768a, 
ante. 
(v) Lights (Vol. XIX., p. 449). 


Add the following cross-references :—- 


Used in service of adoration of Sacrament.]— 
See No. 1768a, ante. 
To denote presence of reserved Sacrament.]— 
Sce No. 1768a, ante. 

2947a. Books & pamphlets displayed in church.]— 
CarEL ST. Mary, SuFroLtx (REcTror & 
ae weevare) v. PACKARD, No. 17868a, 
ante. 

2947b. Notices—Times for hearing of confessions.| 
—CaAPEL St. Mary, SuFFoLK (REctor & 
PoE eV ARDENE) v. PACKARD, No. 1768a, 
ante. 

2947c. Asking for prayers for dead.]—CapPr. 
St. Mary, SuFFOoLK (Rector & CHURCH- 
WARDENS) v. PACKARD, No. 1768a, ante. 

2947d. Confessional stool.) — Care, Sr. Mary, 
SuFFOLK (RectoR & CITURCHWARDENS) v. 
PACKARD, No. 1768a, ante. 

2948. Add. Annotation :—As to (1) Folld. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 

2965a. Books of devotion—On Holy Table.j— 
JAPEL St. Mary, SurroLtkK (ReEcror &« 
et paces v. PACKARD, No. 1768a, 
ante. 

2972a. ———.J—CAPEL Sr. Mary, SUFFOLK 
(Recror & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 

2975. Add. Annotation :—Refd. Capel St. Mary, 
Suffolk v. Packard, [1927] P. 289. 

2985. After this case, for 


- 'baptism.]—-See MEGISTRA- 
TION OF Brrryus, MARRIAGES & DEATHS,”’ 
read ‘* Registration of baptism.]—-Scee Canon 70 
of 1603; Parochial Registers Act, 1812 (c. 146). 
—-—- Admissibility In evidence.]— See Evt- 
DENCE, Vol. XXII., pp. 336, 337, Nos. 3358— 
3378.” 

3006. Add. Annotations: - Generally, Refd. Capel 
St. Mary, Suffolk v. Packard, [1927] P. 289. 
Mentd. /tc ‘Transferred Civil Servants (Ire- 
land) Compensation, [1929] A. C. 243. 

3015a. Sounding sacring gong—Whether per- 
missible.}) — CarpeL Str. Mary, SUFFOLK 
(Recror & CHURCHWARDENS) v. PACKARD, 
No. 1768a, ante. 








Part VII.——Property of the Church of England. 


3112. Add. Annotation :—Refd. Vincent v. St. | 3449. Add. Citation :—West. Tithe Cas. 44. 


Mugnus the Martyr, etc., [1925] P. 1. 

3113a. Whether faculty absolute—Erection of 
image.J—-VINCENT v. ST. MAGNUS THE 
MARTYR, ETc. (Rrcror & CHURCOWARDENS), 
No. 2831, ante. 

3124. Add. Annotation :— Mentd. R. rv. Health 
Ministor, Ez p. Davis, [1929] 1 K. B. 619. 

3891a. —— Tithable where landed.}—By 
custom, fish taken in the sea is tithable 
where Janded.—-ANON (1682), Cro. Car. 264 ; 
79 E.R. 830. 

3406. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 


3416. Add. Annotations :—Cencrally, Mentd. R. v. 
Lincolnshire JJ., Ez p. Brett, [1926] 2 K. B. 
192; Palmer v. Crone, {1927} 1 K. B. 804. 

8483. Add. Annotation :—Generally, Mentd. Under- 
wood v. Bank of Liverpool, Same v. Barclays 
Bank, [1924] 1 K. B. 775. 





Add. Annotation :-—Refd. Busby v. Avgherino, 
[1928) A. C. 280. 

3451. Add. Annotation :—As to (1) Refd. Busby v. 
Avgherino, [1928] A. C. 290. 

3454a. ——-— Whether premises exempted from pre- 
scribed rate—Onus of proof.]—By the above 
Act & a decree made pursuant to it & having 
the force of a statute, the lessees of houses & 
all other hereditaments, with certain im- 
material exceptions, situated in the City of 
London, are Jiable to pay a tithe of 2s. 9d. 
for every rent of 20s. by the year, ‘ & so 
above the rent of 20s. by the year by the 
rate aforesaid.’’ The decree contained a 
proviso that in the case of premises in respect 
of which less sums had been accustomed to 
be paid for tithes before 1545, the date of the 
above Act, the premises should be exempted 
from the prescribed rate. In an action by 
the owners of tithes against the occupiers of 
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premises in the City for tithe at the rate pre- 
scribed by the Act :—Held: (1) the onus was 


123. As to (2) Overd. Re Wartling Tithe 
Redemption, [1924] 2 Ch. 123. 


on defts. to prove that the tithe paid before | 3506. Add. Annotation :—Refd. R. ». Customs & 


1545 in respect of the premises was less 
than the sum prescribed by the Act; (2) 


Excise Comrs., [1928] A. C. 402. 


defta. had not discharged the onue.--BUsBY 35138a. Mode of payment of compensation—At 


v. AVGHERINO, [1928] A. C. 290; 97 L. J. Ch. 
291; 138 L.T.170; 92 J.P. 129; 44 T. L.R. 
551; 26 L. G. R. 401, H. L. 


3455a. Whether payable on reserved or 
improved rent.J}—A lease of premises was 
granted at the yearly rent of £102 10s. in 
consideration of the lessee expending £2,000 
in building thereon. The improved annual 
value was £250 :—Held: tithes were payble 
upon the annual value, & not on the rent 
reserved.— VIVIAN v. COCHRANE (1855), 4 
De G. M. & G. 818; 25 1. J. Ch. 553; 26 
L. T. 0.8.17; 19 J. P. 131; 1 Jur. N.S. 
$09; 3 W. R. 254; 43 E.R. 728, L. C. 

3455b. Whether non-payment a defence.|— 
Mere non-payment of tithes under the Act 
is not an answer.—Sr. PAvuL’s WARDEN, 
ETc. v. KETTLE (18138), 2 Ves. & B. 13° 35 | 
E.R. 218, L.c. | 


annotations :-—Refd. Payno e. Esdaile (1888), 13 App. (as, 
613; Busby v. Avgherino, (1928) A OC. 290. | 
Hy 
| 
1 














3455c. -J—PAYNE v. ESDAILE, No. 3151, 
ante. 
8456. Add. Annotation :—Refd. Busby v. 
Avgherino, [1928] A. C. 290. 
3465a. What words operate to pass.]— A | 
tithe rentcharge will not, upon a conveyance | 
of land without more, pass to the purchaser | 
by virtue of Conveyancing Act, 1881 (c. 41), | 
| 
i 





s. 63. Tithe rentcharge is, like tithe, a 
hereditament, separate from the land, & 
express words are necessary to pass it.-— 
Pusiic TRUSTEE v. LANCASTER Ductiry, 
[1927] 1 K. B. 516; 96 1. J. K. B. 1883 136 | 
L. T. 468; 43 T. 1. 1. 163; 7L Sol. Jo. 19,0. A. | 
3468. Add. Annolation :-- As to (2) Refd. Jones v. 
Waring & Gillow, [1026] A. G. 670. | 
3470. Add. Annotation : —Refd. Hauxton Parochial 
Church Council v. Stevens, [1929] P. 240. 
3475a. —— -]|— UNIVERSITY COLLEGE, ! 
OxFoRD (MASTER & FELLOWS) v. GARTON | 
(1847), 10 Q. B. 760; 16L. J. Q. B. 381; 9 
L. T. O. §. 245; 11 Jur. 907; 116 EB. R. 289. | 
Ann tution :—Refd. R. v. England & Wales Tithe Comrs 
(1852), 21 1. J. Q. B. 208. 
3487. After this case add : 
-—~ —- .}--See, now, Extraordinary Tithe 
Act, 1897 (c. 23), s. 1 (1). 

3488. For ‘' Held: the ct. had jurisdiction to deal 
with the costs, & they would have to be 
paid by W., the landlord sceking compulsory 
redemption” read ‘“‘ Held: (1) the ct. had | 
jurisdiction to deal with the costs; (2) they | 
must be paid by W., the landowner seeking 
compulsory redemption.’’ | 
Add. Annotations :—As to (1) Apprvd. Re 
Wartling Tithe Redemption, [1924] 2 Cb. 





See 


— 


PART VII. SECT. 5, SUB-SECT. 4.—-I. , ecclesiastical tithe rentcharges cannot 


election of limited owner—Whether election 
revocable.|}—Re WARTLING TITHH REDEMP- 
TION, No. 3513b, post. 


3513b. Cost of Investment of redemption money-— 


Compulsory redemption—Jurisdiction of court 
to deal with.}—RBy a settlement dated in 183 
certain tithe rentcharges payable out of lands 
situate at W. were settled, subject to certain 
life interests which had determined, to the 
use of IH. for life with remainders over. The 
settlement contained a proviso appointing 
the trustees of the settlement trustees for the 
purposes of the Scttled Land Acts, & pro- 
viding that a sole trustee should be competent 
to act. for all the purposes of the Acts, in- 
cluding the receipt of capital money. In 
1899 LU. assigned his life interest in the rent- 
charges to C. In 1905 C. diod, having by 
his will devised his real & personal estate to 
resps. & appointed them his oxors. In 1922 
applt., who was the owner of the land out 
of which certain of the tithe rentcharges 
were payable, in exercise of the power given 
him by Tithe Act, 1918 (c. 54), 8. 3, applied 
to the Ministry of Agriculture & Visheries for 
the redemption of certain of these charges, 
amounting to £48 108. &d. & 5s, respectively, 
& for the determination by the Minister of 
the amount of the consideration money pay- 
able in respect thereof. On Sept. 20, 122, 
resps., in exercise of their) option under 
Tithe Act, 1846 (c. 73), 4. 9, signed a form of 
consent which had been sent to them by the 
Ministry to the payment of the consideration 
money to the surviving trustee of the sottle- 
ment of 1893. A month later they wrote to 
the Ministry revoking their consent & re- 
questing that the money might be paid into 
et. The Ministry thereupon wrote to applet. 
directing him to pay the money into ct., 
which he accordingly did. On Feb. 12, 19238, 
resps. took out an originating summons for 
an order that the fund in ct. might be in- 
vested & the income therefrom paid to resps. 
or the survivor of them as & when received 
during the life of the tenant for life: -- 
Held: (1) on an application to invest money 
paid into ct. representing compensation paid 
under the Tithe Acts on the redemption of 
rentcharges, there was no gencral principle 
that required the ct. to direct that the person 
exercising the cumpulsory powers under the 
Acts should bear the burden of the costs, 
but the costs were, under Jud. Act, 1890 
(c. 44), 8s. 5, in the discretion of the 
ct. entirely unfettered by any such gencral 
principle; the ct. below ought tu have 
exercised its discretion by holdiug that 
applt., who had been brought before the ct. 











n =n . iy ar en a (1927] 8. C. 
. Necessit onsent Mini be redeem under Land Purchase | 692.— ‘ 

ay Wekane othe tats Pel het sis Acts without the consent of the Minfstry 

vested in the Land Purchase Com- | of Finance as representing the Treasury. di. ------ <Artwn for trespass. -~ 
mission by Northern Ireland Land Act, | ~~/” the Lstate of GUNNING, [1929] Where land is granted to a church 


1925, was subject to two ecclesiastical | N. I. 61.-—IR. 
tithe rentcharges. The vendor served 


corpn. a5 a gicbe, & a rector has bocu 
duly inducted, ho has the possession, 


notice of motion to redeem these PART VII. SECT. 6, SUB-SECT. 3. & an auction of trespasa for entering on 


& the redemption price was 


the land & cutting down trees must bx 


charges, 

fixed by the Judicial Comr. at nineteen 3538 i. Proceeds of sale— Application | brought in bis name, & not in the nau 
years’ purchase in each case, the | —Church of Scotland (Properly & Kn- | of the corpn.—- St. STEPHEN Rr ron er, 
Ministry of Finance objected :—Held: ' dowments) Act, 1925 (c. 33), 8. 30.}— TorTiLor (1842), 1 Kerr, 537. CAN. 
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Cases 5—14a. 


EDUCATION. 


Part |.—lIn General. 
5. Add. Annotalion :—Refd. B. v. B., [1924] P. 176. 


ENGLISH AND EMPIRE Dicest SuPPLEMENT. 


Part Il.--—Central and Local Education Authorities. 


18. Add, Annotation :—As to (2) Folld. Richard- 
son v. Abertillcry U. D. C., Thomas v. Same 


(1928), 44 1. L. R. 333. 


14a, -——- ———.]—Pltfs., assistant teachers in the 
employ of deft. council, claimed injunctions 
to restrain the council from acting on resolu- 
tions to dismiss them from their employment 
& notices sent to them in pursuance thereof. 
The council were in financial difficulties, & 
had approached the Minister of Health with 
a view to obtaining a further loan. 





. PARTI. 


aa. Tight of child—T'0 receive instruc- 
tion.}—Tho governing principle of 
School Act, R. S. S. 1920, c. 110, is 
that ehilardn between the ages referred 
to in sect. 202 (2) (na amended by 1928, 
c. 48, 8 18) have tho right to attend 
school & receive Instruction. ‘The right 
is the right of the child ftsolf: & It is 
not a matter left to the discretion of 
its parents or the school board. — 
WILKINSON t. THOS (Sask.), [1928] 
yW.W. BR. 700. CAN. 


PART II. SECT. 2, SUB-SECT. 1. 


sh. School board -EKlection—Mcthod 
of voting.|--Re WDVMONTON Sc1o001 
BOARD) ELEcrion. (Alta.), [1927] 1 
bD. L. R. 411.—CAN. 


se. Fducation Board---Distinct entity 
from Crown— Right of sub-contractor - 
Charge on money due fron. board to 
contractor.}—The effect of Kducation 
Act, 1924, 5. 24, is to constituto an 
Kdueation Boord an entity separate & 
distinet from the Crown, & ino conse- 
quence a claim of charge can bo validly 
established by a sub-contractor upon 
moneys duc to a contractor by an 
Education Board in respect of work 
done for the Board by such contractor. 
~McCaLuuM t. OFFICIAL ASSIQNEE OF 
Saqar & Lusty, (1928) N. Z. L. Rh. 
292.-—-N.Z. 

sd. Duty of trusteca—To summon 
mecting — Requistlion ly majority of 
ratepayers --- Powers of inspector on 
refusal.}] -Tf a requisition js mada to 
tha trustees of schools, by a majority 
of the ratopayers of a district, to call 
uw special mecting for a purpose 
authorised by Common School Act, 
1871, it is their duty to call the meeting 
under sect. 28 of the Act; & if they 
refuse, the inspector is authorised to 
Rppoint new trustees, under sect. 37 
of the Act.—r yp. GILBERT (1873), 14 
N. B. R. (1 Pug.) 231.—CAN. 


ae. To take legal advicc—In 
important matters of law.jJ—School 
trustees should not act with rospect to 
important matters of law, such as the 
legal right of a child to receivo instruc- 
tion in tbo school, without consulting 
their solr. & counsel: &, if they do so, 
it must be at the risk of having to pay 
costs if they are wrong.— WILKINSON t. 
EROMAES [1928] 2 . W. R. 700.—- 








sf. Mecting not formally sum- 
moned—AU trustees present—Necessity 
to record waiver of per notice. }— 
Where all the members of a board of 


tg: fanaa ener ce ema 
ne 


been refused, unless the finances were placed 
on a sound footing & expenses reduced. 


With a view to achieving this result they 


ments 


This had 


——_ ~ 





school trustces are present at a moctng 
thereof & ely walve the written 
notice called for by Schoo] Act, 1.8. S. 
1920, c. 110, 8. 101 (1), the fact that 
their consent to the waiver is not 
ree rded in tho minutes & subscribed 
py ach member of the board is a mere 
inforinalit y. —~WATERMAN-W ATERBURY 
MANUFACTURING Co., LTD. 2. SLAVANKA 
ScuooL District, (1928) 4 2D. L. RR. 
522 5 (1925) 3 W LW. Rk. £6.— CAN. 
sg. -—— Contracl— Kormalities neces- 
sary —Eareceukd contyact.jJ- The con- 
tention that a contract in the form 
prescribed by School Act, R. S. A. 
1922, c. 51, s. 194, between a school 
teacher & a school district was not 
binding on tho latter beeause not 
ontered into pursuant to a resolution 
of the board of trustees or adopted at 
a meeting of the board was held not 
applicable to an executed contract, &, 
in any event, was completely mot by 
School Act, RK. S. A. 1922, c. 51, 8. 195, 
which) provides that ‘‘ ‘Tho contract 
shall be deemod valid & binding if 
signed by tho teacher & by the chnair- 
men on behalf of the board.’— SomERs 
v. LIBERTY Scy. Dist., [1928] 2 D.L. fh. 
334; [1928] 1 W. W. R. 8841.—CAN. 


sh. —---- —-— Tenders not called 
for.J—Tho fact that before awarding 
a contract for the erection of a school- 
house the board of trustecs did not 
advertise for or obtain formal written 
tenders hela to have been 4& mere 
informality in tho internal manage- 
mont of the board which did not affect 
the rights of the contractor to whom the 
contract was awarded.— WATERM A(N- 
WATERBURY MANUFACTURING Co., 
LtTp. v. SLAVANKA ScHoon DISTRICT, 
{1928} 4 9. L. R. 522: (1928) 38 
WoW. TR. 16: revad., [1929] 27) 1. 2. 
G13; 1W. WR. 598s 23 8. 1.71. 338, 











sk. Bencfita of contract 
accepted.jJ—School Act, KR. &. 5S. 1920, 
ec. 110, s. 105, is imperative ; & where 
it has not. been complied with in respect 
to a contract. the contract is absolutely 
void: & the fact that tho work has 
been done & the benefits thereof 
acceptod by the board does not entitle 
the contractor to recover from the 
beard an amount duc tbereunder.— 
WATERMAN-WATERBURX Mra. Co., 
Lrp. v, SouTn ARCOLA Scnoo. Disr., 
{1929} 2D. L. R. 214: 238. L. R. 227; 
{1928 ] 8 W. W. R. 6¥0.— CAN. 


el. Removal of trusteces—By Board 
Commissioners— Under 4th R.S., c. 32.)— 
ficid : where no vacancy had occurred 
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of | to set forth its 


appointed a sub-committee with full powers 
to scrutinise expenditure & effect reductions 
& savings. 
that plitfs., who were remuncrated on the 
Burnham scale, should have their engage- 
determined by notice. 
pursuance thereof the committee passed tha 
resolutions complained of, & notices were 


This committee recommended 


Acting in 


& no proof wan produced of any refusal 
or neglect by & on the part of the 
trustees to aet or opertora their dutics 
as such, their dismissal by the Board of 
Comrs, was ullra vires- SCHOOL SECTION 
16 ‘Erusrens v. CAMERON (1877), 11 


N.S. R. (2 RR, & CC.) 328.) CAN. 
sm. —— Improper aealings with 


trust funds Action —Whather Atlorney- 
Cfeneral necessary party.j--In an action 
by an incorporated educational institute 
for the removal of one of the trustees, 
who also acted a5 secretary, for alleged 
improper dealing with the corporate 
funds, Judgrucnt was given, but with- 
out any finding of wilful misconduct, 
directing such trustee's removal, on the 
ground that so mueh doubt was cast, 
upon his dealings with the trust funds 
that it would not be proper to allow 
him to remain a member of the board. 
Such an action is inaintainable without 
making tho A.-G. a party.— WITBFn- 
roRCK EvptcaTrIONAL UNGrITUcTHE tv. 
HOLDEN (1687), 17 O. KH. 130.- -CAN, 


so. —— Neglect of duty— Eroceedings 
for removal informal— One applicant not 
ralepayer.J— Although on an appeal 
by school trustees from a judgment 
removing them from office tho Ct. of 
Appval] agreed with the judge appealed 
from that applts. had been guilty of 
a neglect of duty in ditregarding 
School Act, RK. S. 8S, 1920, c. 110, with 
respect to procuring a new site for a 
school house, it was held. nevertholess, 
that the appeal must be allowed on the 
ground, raised apparently for the first 
tine in tho notice of the ayspeal, that 
one of the five persons by whom the 
proceedings for removal were com- 
menced was not at the time they were 
commenced on the last revised asscss- 
ment roll for the district. &, thereforo, 
was not a “ ratcpayer’’ within tho 
meaning of sect. 124 of the Act.-— 
Ror. RIWNY & PESECHNICK, (1929) 
2D LR. 317: 88S. 7. BR esd; (1928) 
3 W. Ww, ht. 728.— CAN. 


sq. Appoiniment of trustee —Whether 
valid— Made at unnual meeting of rate- 
payers—No notice of spectral business. )— 
The clection of a trustee at the annual 
meeting of ratepayers in question hcrein 
to fill a vacancy on.the board caused 
by resignation was held invalid, since by 
School Act, R. S. S. 1920, c, 110, 8. 120, 
such @ vacancy must be filled at a 
special meeting; &, since sect. 92 (2) 
requires the notice of o sperial mecting 
urpose, & tho notice 
of said annual meeting mado no 
mention of the election of a trustee to 


their clerk :—Held: (1) it was clear that it 
had become necessary to practise strict 
economy, & judicial notice could be taken of 
the fact that at the time pltfs. were 
remuncrated on the highest scale of the | 
Burnham award. The council in considering 
these questions wore acting in pursuance | 
of their statutory obligations, & no objection 
could be entertained as to the validity of the 
notices on the ground of motive. (2) There 
was power to delegate undcr 1921 Act, 
s.°4 (2), & the committce had vested in them 


sent out determining the contracts signed by | 
| 


Part I1]——-Schemes as 


For organisation of education What amounts 
to ‘*‘scheme.’’] - In determining whether 
proposals put forward by a local education 
authority for the development & organisa- 
tion of education in its area & submitted 
to the Board of Education for approval 
constitute a “scheme” within Hducation 
Act, 1921 (c. 51), s. 11, so as to render 
necessary to its validity the performance by 
the authority of the conditions precedent to 
the submission of a scheme specified in 
sect. 14 (2) of the Act, the test to be applied 


24a. 


eee ee 


22. 


to 
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the duty of ascertaining how best savings 
could be brought about. On their report 
the notices of dismissal had been prepared 
& sent to pltfs., signed by the clerk of the 
council. That was a sufficient ratification 
of what the committee had done, & pltfs.’ 
claim failed.—RICHARDSON v. ABERTILLERY 
Ursan Districr Councir, THomas v. SAME 
(1928), 138 1.. T. 688; 923.P.59; 44 T.L. RR. 
333 ; 72 Sol. Jo. 226. 


Add. Annotetion: —Mentd. Fisher v. Oldham 
Corpn., (L940) 2K. B. 86d. 


Powers and Duties. 


is whether both the education authority & 
the Board of Kducation intend that whieh 
is put forward to bo a “scheme” within 
pect. ]] so as to make the cducation authori 4 
bound, under sect. 15 (1), to give effect to it. 
The magnitude & quality of the proposals 
are not material considerations. RR. v. Ast 
Hawt BorovgH CouNcIL, Be p. Hun, [L930] 
2K. BRB. 645 00 1. 0. KB. 2B. 4975 148 LT. 
709; Of J. PL 185; 1 WL. R. 8845) 2b 
lL. G. R. 616, D.C, 


Part IV.—Elementary Schools. 


80. Add. Annotation :—Consd. Northern Theatres 
Co. v. Shillito, [1925] 2 K. B. 100. 


32a. -—— Provision of concrete paving in play- 





oe en ee ~ ee eee ee — —- «- 





ground.]—A local education authonty paid 
for the concrete paving A flagging of the 
playgrounds ot two non provided schools, 


fill the vacancy, {¢ could not be said 
that the annual meeting was such a 
special meeting. - LACOURSE v. MCLEL- 
LAN & DEGRAW, (1929) > DL R73; 
23 8S. L. R. 150; [1928] 3 W. W. lh 
680.— CAN. 

at. ~- Reporls not read as 
directed tn School Act.J—Au_ election 
of trustees under School Act, It. S. S. 
1920, c. 110, is not rendered invalid 
by the fact that the reports referred to 
in sect. 70 were not read befuore they 
wore clectcd.—-LACOURSE v. MCLELLAN 
& DE Graw, [1929] 3 D2. R273, 23 
s L RR. 159; (1028) 3 W.W. 1.680. - 
C 


sv. Qualification of trustecs— “‘ Able 
to read & write’’—Whelher ‘in the 
English language” = implied.}-—Tho 
words “ able to read & write ’’ in Public 
Schools Act, Lt. S. M. 1913, c. 165, 
Hn. 24 (2) (C. A. 1924, c¢. 165, 8. 8), which 
prescribes the qualifications of school 
trustees, arv not to be read as if 
modifiod by the addition of the words 
“in the English language.’ — ite 
aE EEE [1928] 2 W. W. R. 24.— 


sw. School districl—Annual mecting— 
Commenced after time ficed by School 
Act—Whether valid.}—Tho fact that 
the annual meeting of a school district 
was not commenced until after two 
o’clock in the afternoon, the hour 
appointed by School Act, R. S. 8. 1920, 
c. 110, a. 64, does not render the Ll 
ceedings at such imectiug invalid.— 
LacouURsE v. MCLELLAN & DE 
Graw, [1929! 3 D. L. R.73; 238 LK. 
159; [1928] 3 W. W. lt. 680.—CAN, 


PART II. SECT. 2, SUB-SECT. 4. 


174. Negligence of education authoruy 
—Defectice state of pluyground.|— 
Appits. planted a number of young 
trees upon a portion of the playground 


of a pehoul under their control, & 
erected wooden stakes with sharp & 
jagged points round cach troe. ‘These 
stakes wero pressed into the ground & 
brought together at the top in the 
form: of a pyranud. The arca eosvered 
by the theca had become overgrown 
with grass, & in thut area a hole had 
been dug, & the earth heaped up at the 
side of if, forming w mound two or 
three fectbin hemght.  Dtesp.’s do uightes, 
a ecluld of otx years, When playing foll 
on one of tho stakes, which plered 
her cye:- Hed: npplts. had lean 
neghigcnt in not takiog steps to obviate 
the danger, & were liable in damages = - 
TRANSVAAL PROVINCIAL ADMININTRA- 
TION v. CoLEY, (1025) App. D. 2h. - 
S. AF. 

oi, —— Supervision of rifle-shooling 
competihion.|--A school board hab 4 
duty to see that the schevul prumlses are 
pot used {[n a manner dangerous to the 
children. If it authorses or permits 
a shooting competition with rifles in 
(he course of school sports on a holiday 
granted for such purpose, it must 
provide efficlent snpurvision, iucludin 
efficient inspection of the riffes used, 
& a breach of that duty will subject it 
to damages for injury to a boy cauacd 
through bis buving a defective rifle. - 
WALTON v. VANCOUVER BOARD OF 
ScHOOL TRUATEEFS, [1924] 2 DP. 1. 1H. 
387; 2W. W.H. 40; 34:53. C. RR. 38. 
—CAN. 

offi, -- Pupil injured on dangerous 
ground near school premises.) A schoo) 
bourd is not Hable for injuries caused a 
pupil while on a highway clos to bat 
outside the school grounds ly the 
falling of a dead tree which st vd on 
the property of a third person. 
PAITERSON 2. BOARD OF SCHOOL 
TRUSTEES OF NORTH VANCOUVER, 
PATTERSON v. CANADIAN | OBERT 
Dotiak Co., [1929] 3D. L. Re 335 2 


701 


Ww. W. 
CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


q i, ) THORGOOD & VIGNnEAU 
(N.S), 11929) 1 1). 1. 857. - CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 


264. Duty ta “maintain do keep 
efierent” School tranaferred to local 
authority.) ‘Ticistees of w voluntary 
Episcopal school transferred it to the 
local education authority, the sehool 
then betme conducted as a primary 
Kchool, with a supplementary course. 
Two vears after the transfer, the 
education authority altered the system 
& began to conduct (t ip sequence with 
Q@® neqghbouring school. Jn an action 
against the education authority at the 
Instance of the former trustees :— 
Hild: under Education (Scotland) 
Act, 1918, 8. 18 (3), defenders were 
bound to hold, niaintain, & manage 
the transferred sohool as a publie 
schouol of the same character & status 
as atthe date cf the transfer & provide 
similar instruction to tbat provided 
at that dato.-—-Norror ». ABERDEEN- 
SHINE EDUCATION AUTHORITY, (1029 
8. CG. 590.—SCOT, 


26 Hl. -—— Performance of duty dia- 
puled —Jurtadiction of court |—~—Held: 
while questions as to due fullilment or 
observance by the education authority 
of their statutory obligations were 
questions of fact which fell to be deter- 
mined by the Lducation Department 
nnder Hducatlon (scotland) Act, 1918, 
yu. 18 (4), where the question involved 
the ineasure of these obligations, that 
wae a gucestion of law, with regard to 
which the jurisdiction of the ct. had 
not been excluded.—Nonron v. ALEH- 
DEENSHIRE EDUCATION AUTHORILY, 
[1923] S. C. 881.—SCOT. 


Rof8t; 46 BC. Re. t23, 


Cases 32a—78a. 


The expenses so incurred were disallowed by 
the district auditor on the ground that the 
local education authority had no statutory 
authority to expend money on alterations or 
oro omene of a schoolhouse not provided 

them. On a case stated by the Minister 
ef Health under Audit (Local Authorities) 
Act, 1927 (c. 31), s. 2:—Held: the concrete 
paving or flagging of the playgrounds was 
not an alteration or improvement in the 
buildings, & that therefore the obligation to 
pay for such work was not thrown upon the 
managers of the schools by Education Act, 
1021 (c. 51), s. 29 (2) (ad), but the local educa- 
tion authority were bound to pay for such 


47. 


50. 
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Mace under their obligation to maintain & 
efficient all public elementary schools 
in their area which are necessary.— 

Lipeorary teens (CounTy PALATINE) COUNCIL v. 

CROWE (No. 1), [1929] 1 K. B. 687; 98 L. J. 

K. B. 353; 140 L. T. 554; 93 J.P. 38; 45 

T. L. R. 170; 73 Sol. Jo. 13; 27 L. G. R. 96, 

D. C.; subsequent proceedings, [1929] 1 K. B. 

604, D. C. 


Add. Annotation :—Refd. Sadder v. Sheffield 
Chat Dyson v. Sheffield Corpn., [1924] 1 


Add. Annotation :—Mentd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 


Part V.—School Attendance. 


62. Add. Annotation :—Apld. Woodward v. Old- 
field (1927), 96 L. J. K. B. 796. 

72. Add. Annotation :—As to (3) Consd. Thomas 
v. Hughes (1928), 189 L. T. 6138. 

78. Add. Annotation : --N.F. Rednall v. Beamish 
(1926), 185 L. T. 155. 

78a. -]—Where an education authority 


wwe nee ee ew 








has refused an application for exemption 
from school attendance on the ground of 


eee -—— 





ee net ae 


employment, the fact of such employment can 
be neither a ‘“‘ reasonable excuse ’’ for non- 
attendance, nor an extenuating circumstance 
entitling the justices under Probation of 
Offenders Act, 1907 (c. 17), to dismiss a 
summons against the parent.—THOMAS v. 
Huauss, [1929] 1 K. B. 026: 98 L. J. K. B. 
42; 189 L. T.613; 92 J. P. 169 ; 447T.J.. R. 
818 ; 28 Cox, C. C. 542; 26 L. G. R. 545, 


—_. a 
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PART IV. SECT. 2, SUB-SECT. 3. 


60. Teachers—Itmployment of ststers 
of Order of Roman Catholic Church-— 
Hee pigil sectarvan education.) —ROUEKS 

Barnursr SonooLt Diarricr No. 2 
CERURTERS) (1696), 1. B. Iq. Rep. 268. 


sd. -—— Contracts with—Duty of 
trustees to confirm.}~- Drs ROSINES v. 
BaLMoRaL & Datirousizx SCHOOL Dta- 
akicts No. 1 (N. B.), (1927) 3 D. L. R. 
505.—CAN. 


PART IV. SECT. 5. 


se. Contribution by one .educatiwn 
authority to another-—Parentsa not 1¢- 
siding un area wn which achool artuate. |}— 
The B. education authority granted 
bursaries to a number of children of 
persons resident in Arran for the pur- 
pose of facilitating their secondary 
education. There was no socondary 
schoolin Arran, & the childron attended 
Ardrossan Academy, which is within 
the education authority. Except for 
two months in summer, the children 
left Arran for Ardrossan on Monday 
mornings, & they were boarded dwing 
the week with persons resident in 
Ardrossan, with whom tbey lived in 
family. On Saturday thoy returned 
home for the week-end, & they spent 
their holidays at their homos in Arran. 
ae A. education authority claimed 
t of the cost of cducating the 

child ren at Ardrossan from the B. 
education authority :—Held : pursuers 
were entitled to recover the coat of tho 
children’s education from defendors. 
Education (Scotland) Aot, 1918 (a. 48), 
8. 10, discussed.—AYRSHIRE Epvuca- 
TION AUTHORITY v. LP rears Epvuca- 
ao AUTHORITY, [1926] S. C. 169.— 


PART IV. SECT. 6. 
af. duteration of — achoal 
notwe.}-—By 


a township bye-law, Bertatr land was 
detached from one school] section & 
added to another. Notice of the pro- 
posed alteration had been given by 
the township council] by pos 

fourteon notices, soven in each of 

seotions, & publicity was given in the 
publio press, though not by advertise- 
ment oontaini the formal notice. 
On an application for a declaration 


section 
vou 


that the bye-law was invalid :—Jield : 
Publio Schools Act, 1920, s. 15 (1) b), 
should be construed as leaving the 
notice to be given rapt tage A it ae dis- 
cretion of the townsh ed il.— He 
HOYLAND & YorK (1923), BD O. Mi HK. 
185.— CAN. 


sj. Alleration of school drstricts— 
By whom sanctrioned—7 Vict. c. 29, 
88. 14, 24.}—MoFEE v. DUNDAR (1860), 
10 O.'P, ag Fics 
ak. ——— nder Public Schools 
Act, 1896 ce 70) 0) “COnd )}—Vatidtty.}~ 
Re Lic SonOoOoL 
BoaRD (1898), 4 29 C O. R. 321.—CAN. 


Union Of semionet) Vict. c. 16 


(Ont. Effect of.}—Fe 
315.—“GAN. PErITION (1877), 28 C'. 


— 


0. Refusal of some truatees to jorn wn 
transfer Haght of majority of trustees 
to require ecaar ig mi 
The lad Pnoeey yates a majority of the 

pubiio ele mentary schools 
Goclded that the schools should be 
agen ae to the County Counoil of 
under Education Act (Northern 
if ey Maes ilo deed of 

oin © necessary con- 
veyance .—Held : ber an ay of the 
trustees could minority 
to join in ote d pnd the’ ose of 

donhatepstne ti e schools under the A 
—LONDONDERRY B. Cc. 


(1929) N. I ek 
11s te 18), 18 meen ce Nocstn 
ie cohecal Ef ieaucehon aul A 


he trustees of a Roman Catholic 
school, established after the 


vw. M°GLADE, 


rire aah ie (Scotland) <A 1918 
obtained in 1926 the consent of the 
Department to the transfer of the 
school to Education Authority, & 

they intimate the 


thereafter 
Authority their intention to tranafer 


the school. The Authorit a ed 
accept the Ba 

action of declaration ‘brought by a 
sue: tained 


seat 
@ condition precedent to a valid 
trent »—Held: the consent of the 
Authority was not a condition prece- 
dent to a valid ener &, as the 
Education Departmen t had siven ite 
consent, the authority was bound to 
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MINISTER oF . a 
nsfe 
moriuy. }— 
lage pea 
refused 
h t been 
ot. 
& th 
'. -— 
of | — Cap 


accept the transfer.—BONNYBRIDGE 
ROMAN CATHOLIO SCHOOL v, STIRLING- 
SHIRE EDUCATION AUTHORITY, [1930] 
ie C. 27; sub nom. SMITH v. STIRLING- 

WIRE EDUCATION AUTHORITY, 46 
1 Tl. kB. 137. SCOT. 


PART V. SECT. 1, SUB-SECT. 2. 

st. By whom taken.}—A_ father, 
charged with failure to provide 
efficient education for his child upon 
& complaint at tho instance of ‘“ the 
person appointed by the cduvation 
authority for the county of Lanark to 
prosecuto,’”’ objected on the ground 
that the proper prosecutor was the 
school management committee for the 
area, or the person appointed by them : 
—-Held: the powor, previously vested 
in school boards, to prosecute for 
education offences was fucluded in the 
powers tra rred to the education 
authority by ay Act, & had not been 
restricted by s. 8 (2); & the education 
authority, or the person appointed by 
them, could competently secute.—— 
HIDDLESTON v. WILSON, fi924) 8. C 


(J. . 
der Education (Scotland) Act, 
1872 i 62), s. 70. edie’ eee fect. 
as no imp by 
Sarr are (Suotlanay. A a es 63), 
. 8, & a prosecution under sect. 70 8 
Gonipetadt, even though the real 
question at issue between the 
e education authority is 
selection of the school which the 
children are to attend. Semble: pio- 
ceedings should not be taken under 
sect. 70 where there is a question of 
ida yey Ne issue between the parties. 
. ALEXANDER, (1926) S. C. 
(J.) 51. SOOT. 


PART V. SECT. 2. 
sd. To rene a of ad: 


pa 
may a power Ww 
rec are 8. § relhee bh ve 110, es. eG 10.0, 


town 
rear ge case of “graded 
enn at what time pupils ma 
admitted to grade I. io not sonteered 
districts 


D Ww. are 
not town districta.——WILKINSON  -v. 


19a. 


88a. 








-]—Resp., a share-fisherman & the 
father of a af of fourteen years of age & 
of six other children of school age, placed the 
boy out at work at 5s. 6d. a week, & applied 
to the local education authority to exempt 
the boy from school attendance. Exemption 
was refused, &, on an information against 
resp. for failing, without reasonable excuse, 
to cause the boy, being between five & fifteen 
years of age, to attend school, as required by 
the bye-laws of the education authority, the 
justices held that the fact of the boy’s having 
obtained regular employment of a beneficial 
nature was a reasonable cicuse, & they dis- 
missed the information :—Iield: the fact 
of the boy’s employment was not. a reasonable 
excuse, & the case must be remitted to the 
justices.—REDNALL v. BEamisit (1926), 135 
L. T. 155; 90 J. P. 153; 42 T. L. R. 538; 
24 L. G. R. 391; 28 Cox, C. ©. 245, D.C. 


Add. Annotation :—Distd. L. C. C. v. Maher, 
{1929] 2 K. B. 97. 


: -]—The words ‘under efticient 
instruction in some other manner’’ mean 
that the child is receiving the whole of its 
instruction in some other manner, & do not 
entitle a parent to withdraw a child for one 








Vol. XIX.—Education. Cases 78a—100. 


hour a week for the purpose of attendin 
rivate lessons in a subject not approve 
y the Board of Education for elementar 
schools.—OsBORNE v. MARTIN (1027), 1838 
LL. T. 268; 913. P. 197; 447. L. R. 883 25 
L. G. R. 582, 28 Cox, OU. C, 465, D. C. 


96a. --——.]—-1921 Act (c. 51), 5. 49, provides that 


any of the three reasons therein sect out, 
which may be summarised as follows: 
(a) sickness ; (6) no schoul open within three 
miles; (c) ellicient instruction in some other 
manner, shall be a reasonable excuse for not 
causing a child to attend school :—Held: 
those three reasons were not an exhaustive 
enumeration of what would be a reasonable 
excuse, but that if facts were ostablished show- 
ing an excuse within onc of the categories (2), 
(5) & (c), the tribunal must accept the excuse 
as being a reasonable excuse. If, however, 
parents sought to tind a reasonable excuse 
outside the named categorics (a), (b) & (ec), 
the tribunal were not bound to accept i ; 
the tribunal must decide whether the facts, 
in their opinion, showed a reasonable excuse. 

—LONDON CouNt’y OoUNcIL v. MAIER, | L920) 
2K. B.97; 981. J. K. B. 402; 142 L. T. 60; 
03 J.P. 178; 45'T. L. R. 634; 73 Sol. Jo. 269; 
27 L. GR. 444, D.C. 


Part VI——Blind, Deaf, Defective and Epileptic Children. 








Who Is ‘‘ parent.’’]—The parent, 
whose consent is required to be given or 
unreasonably withheld before a defective 
child can be ordered, under 1921 Act, s. 54 (1), 
to be sent to a special school which is not 
within reach of the child’s residence or to 


father of a defectave child was a conyict 
serving a term of penal servitude, & the child 
resided with its mother: Held: the mother 
was the parent for the purposes of the sect. - 
Woopwarp v, OLVEIELD, [1928] 1 K. 1. 204 ; 
067. J. K. B. 70083 136 1. TT. 7315 91S. 
151; 13 T. I. R. 488; 25 1.0. R. 296; 28 


a buarding school, is the parent who has 
de facto custody of the child; & where the | 


Cox, C. C. 363, 1. C. 


Part VIl.--Higher Education. 


100. Add. Annotation :—Mentd. R. v. Health Minister, Ez p. Dore, [1927] 1 K. B. 766. 


ne ta eee etna ee weeememnne  steneteee — 


PART V. SECT. 3. 

89 i. —— No school within three 
mtles—Parent’s refusal of offer of 
travelling fucilitus.J)—A father was 
charged with failure to provide cfticiont 
education for his son aged twelve years, 
contrary to Education (Scotland) Act 
1908 (c. 63), 8. 7 (1). The boy had 
passed out of the primary school, & 
there was no secondary schoo! within 
three imilos of his place of residence. 
The oducation rectenahie five dire to pay 
an allowance towards the cost of con- 
veying the boy to a secondary school. 
The father refused the offer :—Held : 
the father had a “ reasonable excuse ” 
for failure to provide education within 
Education (Scotland) Act, 1883 (c. 58), 
B. 11.—MACKENZIE v. STH, (1927) 
8. C. (J,) 41.—SOOT. 


PART VII. SECT. 1. 


5. ay of autho 
Whether bound to provide free se 
education.}—~An education authority, 
with the approval of the Education 
Department, revided free post- 
rimary education in certain schools in 
. eir ares They 4 b phir a 
ursary echeme, under w children 
examina 


who a qualifying tion. 
& wehoae parents required tinancial 
assistance, might receive free secondary 


eae EO TE A A RN | 


_ — ~ 


education at certain additional sebouls 
The futhots of two children, one of 
whom had falled to pass the authority's 
bursary examination, while the other 
hed passed the vexaumlnution, but Its 
father had failed to satwhy tho 
authority that he requircd financial 
assistance, brought actions against the 
authority concluding, witer ala, for 
declarator that the defenders were 
bound to provide free secondary 
education fur their respective children . 
—Held: (t) Education (Scotland) Act, 
1918 (c. 48), 6. 6 (1) (a), does not impose 
upon an education authority any 
obligations to provide free secondary 
education for all children within its 
area, but merely imposes an obligation 
to submit a echeme dealing with free 
secondary education, & (2) it was for 
the Education Department, & not for 
the ct., to determine whether the 
scheme submitted was or vas not 
adequate; & actions «cordingly 
dismissed. —QUINN v. DUNDEL EbuCcA- 
TION AUTHORITY, Hay v. DINDER 
EpUcATION Atrnority, [19301 oe On 
77. SCOT. 


PART VIII. 
105 i. Conveyance of children to 
school t 


of rusiees —Under 
School Act, R. S. S., 1926 (c. 110), 
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gs 188, 207 (1).] —Rtipimnag wv. KLM- 
HURSY SuNOOL Disitticet No. 3665 
BOARD OF TRUBTEES (NO 2), [1027] 
3D. I. 8. 17%3 [1927 WwW. W. Rh. 
159; 218. C. &. 4171.—-OAN, 


sm. Lease schuul  trustees— 
Valudity.J—NIAGARA PuBLIC SOHOOL 
BUARD v. (QUEENSrON WOMEN’S 
Insvirutr, (1026) 4 D L. R. 13; 59 
O. L. Kk. 213.—~OAN. 


PART X. 


m i. — — -—— Penalty for non com 
pluuance with School Act Whether 
applicable where  uhoolhouse rebuilt 
on same atte.) —-WAILRMAN WALER- 
BURY MANUFACTURING CO., LID. 
SLAVANKA Scyoon Disttacr, [1928] 
4D.L. R. 542: (1928) 3 WW. E16, 
revad., {i029} 20) Lf fbi LW. W.K. 
59%, 238 LR ote CAN. 

t. ~-—— Power of trusteea—Sale of 
old atte. J——-Under Sehool Act, K.8.A., 
1922, a board of trustees has power to 
purchase a new site for a& school & 
reinove the school building to it, &, 
with the Minister’s approval, to sel! 
the old site.—OLSTEAD v. COAL VAIIVY 
senooL DisTHicr No. 1053, (1924) | 
W. W. R. 211.—CAN 

i be i. ———~ Validily of byc lau 
prohtbiting.}—A byc-law passed by # 


Cases 1385—182a. 


135. 


1387a. 


176. 


178. 


1 80. 


182. 
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Part XIl.—Reformatory and Industrial Schools. 


Add. Annotation :—Refd. L. C. C. v. Wiltshire 
County Council (1927), 187 L. T. 526. 

.]—A youthful offender com- 
mitted an offence while on a temporary visit 
to the place in W. where it was committed. 
Until about three wecks previously he had 
resided in L., but at the date of the offence 
had neither home nor employment in L. to 
which he could have returned. He was 
ordered to be sent to a reformatory school, 
& his place of residence was specified to be 
L. :—Held: as there was no proof of his 
actual residence in L. at the date of the 
offence, his place of residence should have 











been specified as W., not because of his 
actual residence there, which was admittedly 
only temporary, but because the presumed 
residence in the place where the offence was 
committed provided for by the above sect. 
had not been successfully displaced.—-LONDON 
County CouNcIL v. WILTSHIRE COUNTY 
Councin (1927), 187 L. T. 526; 91 J. P. 122 ; 
43 7. L. R. 668; 25 L. G. R. 384; 28 Cox, 
C. C. 416, D. C. 


188. Add. Citations :—[1924} 1 K. B. 248; 93 


L. J. K. B. 65; 180 L. T. 414; 27 Cox, C.C. 
581. 


Part XIV.——Universities and Public Schools. 


Add. Annotations :— As to (2) Refd. Short v. 
Poole Corpn. (10925), 42 T. L. RK. 107. Gene- 
rally, Mentd. Brown v. Dagenham U. D. C., 
[1929] 1 K. B. 787. 


Add. Annotation :—Expld. Girls’ Public Day 
School Trust v. Hreaut (1980), 99 1. J. Ik. B. 
643, 
Add. Annotation :- -Consd. Girls’ Public Day 
School Trust v. Kreaut (1930), @' L. J. K. B. 
643. 


Add. Annotation : —Apld. Girl’ Public Day 
ria Trust v. Mreaut (1930), 99 L. J. K. 3B. 
643, 


ee _—— — 


182a. 








-J—The Girls’ Public Day School 
Trust was incorporated as a co., but its memo- 
randum & articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Trust School was open to the general public, 
a large proportion of its pupils were scholars 
from the public elementary schools, & a 
great proportion of its governing body were 
nominated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, & in the view of the 
Board of Education the school satisfied the 
regulation which prohibited any Parlia- 


—_—— 


eity councll under Municipal Act of 
Ontario, s. 399A, prohibiting in a 
cortain district the creetion of build- 
ings cxcept for uso as privato residences, 
ig onforceable in rospect of a school 
crected by tho trustecs of a separate 
school under their statutory powers.— 
TORONTO CORPN. V. RUMAN CATHOLIC 
SEPARATE SCHOOLS TRUSTERS, [1926] 
A. 0.81; 95 L J.P. Cc. 123; 133 GL. T. 
779; 41 T. L. R. 658.—CAN. 
PART XI. 

gi. Annescation by urban 

municipality ~Kf ect Pee here ak v. 


TURNKR, [1925] 2D. 1. 1. 684: (1925) 
ap ©. R. 413; revag. 26 O. W. N. 221.—- 


g i. -—— Assessment by - Whether 
properly temporarily in district hable.} — 
Re MYMONTON, DUNVEGAN & Brorisu 
COLUMBIA Ry. (Co. & MCLELLAN 
Sonoo. Disrrict, Re MANNIX & WAL- 
GREEN & MCLELLAN Scuoon DisTrict, 
{1928} 2 W. W. R. 684. - OAN. 


k i. For county pupils 
attending urban collegiate inatitute.| — 
Ke GRiusBY & LINCOLN CoUNTY, [1928] 
4D. L. R. 589; 62 O. L. R. 470.-- GAN. 


(p. 576) i. —-—- Demand upon A had 
money collected for erection of school— 
Resolution of trustees insufficient—-Sub- 
sequent byc-law invalid. |}— Re SANDWICH 
TOWN SOHOOL TRUSTEES & SANDWICH 
TOWN (1864), 23 U. C. R. 639.—CAN. 


Pp (p. 576) ii. —-— Demand upon for 
yy ates of conducting high school-- 
Alleged irregularity in description of 
applicanta, ete.J—Re VPorr Rowayv 

1a@H_ = Sonoo, Trustees & WaLstna- 
pies as Conpn. (1873), 23 Cc. P. 


(p. 576) iii. Money raised b 
sale of debentures—-Ior erection of schoo! 
butlding—Right to uncrpended balance. 
—It is tho duty of a municipal connell 
to pay over to a school board or boards, 
from timo to time, upon request, 


. 











moneys raised by tho sale of municipal 
debentures for the erection of a school 
building. Tho unexpended balance of 
such moneys is not the proporty of the 
municipality in its own right, at most 

is a trustee or custodian of the 
moneys for the boards.—CLARKSON v. 
ALLISTON CORPN., (1928) 2 D. L. R. 
715; 62 0. L. R. 149.—CAN. 


_ P(p. 576) fv. Agreement exempt- 
in taxpayer from tazes——Whether 
school tares included.) —Exz p. BATHURSI 
Co., (1928] 4 D. L. 1 . 65.—CAN 

p (p. 576) v. ——— Appeal against 
equalised assessment— Duty of equaliser.) 
—Oun an appeal against the equalised 
assessinents mado undor Public Schools 
Act, 8. 133, as amended by 1928, c. 48, 
8. 138, the only question for the judge 
to docide is whether the cqualiser has 
done what tho statute as amonded 
requires him to do, t.ec. made 
equalisation on the basis of the 
equalisation made by Manitoba Tax 
Con mission.—Re BEAUSKJOUR SCHOOL 
DIstRicT (Man.), [1928] 3 W. W. Rh. 
310.—CAN. 


sn. City board— School in adjoining 
rural section—Equalisation of assess- 
ment. )—An ment was made in 
1917 between the trustees of a rural 
schvol section adjoining a city & the 
board of cducatlon for tho city for the 
erection & maintenance by tho lattor 
of a school] house in tho rural section, 
tho pupils in the rural section to have 
the right to attend the scheol & the 
highor grade schools in the city, & the 
trusteos of the rural section Sere og 
to pay a fixed annual sam to bo raise 
by taxation :—ZHeld: assu the 
agrecoment was a valid one, hool 
Law Amondment Act, 1922, s. 14, did 
not apply to the agreement, as it was 
nat ono for paymont of any proportion 
of tho cost of erecting & main ing 
the school; & a ju ent restrain 
the city board & arbitrators appointe 
to cqualisc tho agssossment in respect 
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of tho school from proceeding to do so, 
was affirmed.—YorK PUBLIC SCHOOL 
Boarvd v. TORONTO BOARD OF Epuca: 
TION (1923), 54 O. LR. 216.—-CAN. 

so. School board—Liability fur cost of 
vocational training—Hefused by school 
board—Crailed by vocational board. }-— 
FREDERICTON ScHOOL TRUSTEES ». 
KINGSCLEAR SCHOOL TRUSTEES, [1928] 
4D. lL. R. 13.--CAN. 


sp. Joint board of gramnuar &: common 
achool truatees—Claim aguinst district 
municipaluy— Joint board illegal.) — Te 
TRENTON SCHOOL TRUSTEES & ‘TRENTON 
VILLAGE CORPN. (1867), 26 U. C. R. 
353.—CAN. 


sq. —— emittance to bank of county 
treasurer for grammar 8 trustecs- - 
Failure of bank—Liability of county 
treasurer.J—CALEDONIA GRAMMAR & 
COMMON SCHOOL TRUSTEES v FARRELL 
(1868), 27 U. C. R. 321.—CAN, 


PART XII. SECT. 1. 


b i, -——— ——-.]—-Re lt. v. St. PETERS 
(1927), 47 Can. Crim. Cas. 201; 59 
N. Ss. R. 198,.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 4. 


ni. ——— -———.]—When pltf. was 
appointed to a professorship in 1916, 
no definite term was fixod :—ZHeld: 
the ordinary rule that such a contract 
of employment could be terminated 
by reasonable notice on oither side 
would apply, unless the particular 
nature of tho contract or tho circum- 
stances in which it was made overrodo 
tho rule; & an appointment to a 
rofessorship without Nimitation of 
me could not be an appointment for 
life, subject only to good behaviour & 
ability to porform his dutice, as such 
& contract must be mutual, & couwd 
be binding nvithcr on the university nor 
on the professor.—CRalG v. UNIVERSITY 
OF TORONTO (GOVERNORS) (1923), 53 
QO. L. R. 312.—CAN. 


a ete ce re ee ee es mem ~ 


mentary grant to a school conducted for 
pavere profit. In accordance with the 

oard’s wishes it was provided that the co 
should be converted into an educational 
trust at the end of a period & exceeding 
fifty years from 1905, & that in the event 
of a winding up before the end of that period 
the surplus assets of the co. should be subject 
to an educational trust & should not be 
distributed among the shareholders; that 
during the period above-mentioned the 
dividend paid on share capital should not 
exceed a sum equal to 4 per cent. a year. 
The Comrs. found on the facts the Trust 
School was a public school, & as such entitled 
to the benefit of the exemption from income 
tax :—Held: there was ample evidence on 
which the Comrs. could find that this school 
was a public school, & the possibility of profit 
arising to an individual in the course of 
carrying on a school did not of necessity 


Part XV.—Educational 


Vol. XIX.—Education. Cases 182a—278a. 


prevent the school having the character of a 
public school. 

The oxistence of a pepena foundation is 
not by itself conclusive but only one of the 
factors to be considered. There is no 
distinction between money used for a public 
school raised by debentures at interest, & 
money raised by preference shares with 
limited interest. The judgments in Blake v. 
London Corpn., No. 178, were not intended 
to lay down a rule that no school from the 
conduct of which any person could derive 

ecuniary benefit could in any circumstances 
e a public school.—GIrLs’ PusLic Day 
ScHOOL TRuUsT v. EREAUT (INSPECTOR OF 
Taxes) (1930), 99 L. J. K. B. 643; 46 
T. L. R. 638; 74 Sol. Jo. 612; sub nom. 
Ereavr v. Girts’ PuBLic Day Scuoo1, 
Trust, Lrp., 143 L. T. 715; 28 L. GR. 
603, H. I. 


Charities. 


222. Add. Annotation: —Mentd. Brown v. Dagenham U. D. (., [1929] 1 K. B. 737. 


Part XVIIl.—Schoolmasters and Teachers. 


—-— -.]~- Wrongful expulsion of a pup:l 
from a school does not of itself, without more, 
constitute an actionable tort.—HunNT vv. 
Damon (1930), 46 T. L. R. 570. 


278. Add. Annotation :—Consd. R. v. Newport 


(Salop) Justices, Ec py. Wright, [1929] 2 
K. B. 416. 





275. Add. 


275a. 


Annotation :—Apld. WR. v. Newport 
(Salop) Justices, Ha p. Wright (1929), 98 
L. J. K. B. 555. 

are bee a school for boys there was 
a rule prohibiting smoking by pupils during 
tho schinul term, whether on the school 
precincts or in public. 


—— ~ - - 





During the term 


wee DT anmaenatineed - Senate atand 





PART XV. SECT, 8, SUB-SECT. 2.—A. 


1921. Modification of scheme—Towers 
under Fd tonal Hndowments (Scot- 


land) Act, 1882 (ce. 59).J]—Where a 
acheme eppreved by the Education 
Department is submitted which is 
reasonable & consistent with the Act, 
it is not the function of the ct. to 
remodel or altor it.—He CaMPBELL 
ENDOWMENT TrRUSr, ARGYLL Epu- 
CATION AUTHORITY v. CAMPBELTOWN 
Corpn., (1928) & C. 171.—SCOT. 


PART XVII. SECT. 4, SUB-SECT. 1. 
st. Duty of teacher to obey order of 
school board to suspend pupil.jJ--If 
teacher knows of uo reason why a 
pupil be suspended or expelled & has 
received no complaint against the 
pup}, ho is justafied in refusing to obcy 
ap order of tho school board to suspend 
such pupil.—Lac tere v. Preicgorp 
Scuoont Disrricr No. 850, BoaRD or 
TROSTELS, [1925] 3 D. L. RR. 578; 
(1925) 2 W. W. R. 312; 19 Sask. L. Rh. 
4135.—CAN. 
sv, Duty of master—Pupil guilty o 
* wilful opposition to authonty.”’}—. 
upil who remains away from school 
use he finds certain school work 
uninteresting, or because he does not 
like the teacher’s manner of Loeehing: 
Is guilty of ‘* wilful opposition 
authority ’ within School Act, R. 8. A., 
1922 (c. 51), 8. 202, & it is not only the 
teacher’s right, bat his duty, to sus- 
end him.—FInLAYsON 0. POWELL, 
UCKER ev. POWELL, {1926} 2 D. I. It. 
383; (1926) 1 W. W. R. 939; 22 Alta. 
L. R. 171.—CAN. 


PART XVII. SECT. 4, SUB-SECT. 2. 


sw. General rule.j}—Where a child is 
sent by its parent or guardian to a 


J.8. 


school, they must be held to have 
given an iinpiied consent to the In- 
fiction of such reasonable punishment 
as may be necessary for the purpose of 
school discipline, & the purpose with 
which the parental authority in dele- 
gated to the schoolmastor must to 
some extent include authority over tho 
child when it is outside the school 
walls; bul when the schvuol is closed 
for any length of time for a period of 
regular holidays, the child then rot urns 
to the charge of ite parent or guardian 
& the authority of the schoolmaster 
couses.—I, v. MAUNG BA THAUNG 
(1925 ), I. L. R. 3 Ran. 659.—- IND. 

li. Modcrate & reasonable.) — 
A schoolteacher has the right to inflict 
Te Dering on a pupil for 
violating the rules of the school, pru- 
vided tho punishment is not excessive 
the instrument with which it is inflicted 
is a proper one for the purpose & there 
is no malice or ill will on the ‘aah As ~ 

pk.), 





teacher. R. v. METOALFE 
[1927] 3 W. W. R. 194.—CAN. 
PART XVII. SECT. 5. 


ai. —— Night school teacher— 
Liability of echool board.|—A night 
school teacher May recover on his con- 
tract with a school board, although 
it is not in the prescribed form or 
fo writing.—LeEcLenc ¢«. IRRIGORD 
Scuoo.u Distraicr No. 85), Boarn or 
TRUSTEES, (1925) 3 D. b. 1. 578: 
{1925) 2 W. W. R. 312; 19 Sask LL. Rh. 
435.—CAN. 

a il. —— Compulation of tiarhing 
perwd—tT'eucher prevented from trach- 
ing.}—Where a@ school buard wrong: 
fully provents a teacher from teaching, 
the time during which ho is thereby 
unable to teach will be counted in his 
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favour in determining whether hoe has 
been teaching continuously for the four 
months or more required to entitle 
him to the benefits of Sohool Act, 
K. S. S., 1920 (c. 110), 8. 105 (1). 
Holidays under sect. 177 of the Act 
should not be oounted as actual 
teaching days under sect. 195 (1).—- 
LECLERY 8. PERIGORD SCHOOL J)18- 
1HICT No. 850, BOARD OF TRUSTER, 
(1925)3 DL. 2. 678; (1925) 2 WwW. W. 
jt. 312 19 Sask. L. h. 435.—-CAN. 


q ill. —-~- ——— School arbitrarily 
closed.}—-Where a sshool is closed 
arbitrarily by a echool hoard, & a 
toacher, who is ready, willing & ablo 
to teach, is thereby prevented from 
teaching for the full two hundred & 
ten daya on which, under School Act, 
salary is based, he is entitled in a claim 
for salary to have the days during 
which the school was so closed credited 
to him ag “ actual teaching days.’’-— 
SrEPHENB v. GEM CONSOLIDATED 
ScHOOL DIsTRioT, No. 60, TRUSTEES 
(1925] 1 W. W. FR. 745.—CAN. 


q iv. -—— Whether teacher 
entilled to full year’s salary.)}— School 
Act, R. 8. A. 1922, c. 51, does not 
guarantes to a teacher a full year's 
salary in any event; but bearing in 
mind the whole scheme of the Act, & 
more partionlarly the plan adopted for 
the calculation of salary, the statutory 
onten tion of the schoul board to pro- 
vide teaching vara every day which 
is not er ita orcad & the basis of a yearly 
period of hiring, there is a legal obliga- 

ion upon the board to place at tho 
disposal of the teacher every available 
teaching day without deduction, except 
as provided by statute & the contract, 
& teacher is entitled to be pais fot 


45 








Cases 275a—290. 


a@ pupil rather leas than sixteen 
after having left the school for 
retupned home, smoked a cigar 
public street, & next day the schoolmaster 
administered to him five strokes of the cane 
as @ punishment for breach of the rule. On 
the hearing of an information against the 
schoolmaster for an alleged assault on the 
boy the justices found that the rule in question 
was reasonable, that the father of the boy 
by sending him to the school authorised the 
schoolmaster to administer reasonable punish- 
ment to the boy for breach of a school rule, 
& that the punishment administered was 
reasonable; & they dismissed the informa- 
tion. An order nisi having been obtained 
calling upon the justices to show cause why 
they should not state a case on a question 
of law :—Held: the decision of the justices 
was right, that no question of law arose on 
which they could state a case, & that the order 
nist should be discharged.—R. v. NEWPORT 
(Satop) Justricrs, Ez p. WricuT, [1929] 2 
K. B. 416; 98 L. J. K. B. 555; 141 L. T. 
45 T. L. BR. 4773; 73 
Sol. Jo. 384; 27 L. G. R. 518; 28 Cox, C. C. 


663; 93 J. P. 179; 


* 658, D. C. 


288a. —~—— Right to withhold ‘‘ carry-over ’’— 
Unsatisfactory service.]—Pltf. was appointed 
head teacher of a non-provided school in 
1904, & in 1921 the Burnham Report was 
adopted by the local education authority. 
The effect of the adoption of t::e report was 
that pltf. became entitled to an increase of 
salary, & it was agreed that the payment of 
the ** carry-over,’’ t.c. the difference between 
the salary which )l{f{f. would have received 
at the date of the adoption of the report by 
the local education authority, if throughout 
pltfi.’s service the Burnham scale had been in 
operation, & the salary which at that date 
pltf. was in fact receiving, should be spread 
over three years. The education committee 
refused to pay the instalment for the year 
ending Mar. 31, 1924, on the ground that in 
1923 pltf.’s service had been unsatisfactory : 
~—Held: the local education authority had 
no power, under the terms of the report, 


every available teaching day so long 
as there was no default on his part.— 
PETERSON v. YOUNGSTOWN SCHOOL 
District TRUSTEES, (1928] 1 D. lL. R. 
3443 [1928] 1. W. W. lt. 128.—CAN. 


sunday behaol An seas cine bee 
8 ry Me re e 
teachers ef secondary schools, the 
Craik scale is prescribed, until a defined 
& fixed scale of salaries is introduced. 
—SMARr v0. PERTHSHIRE HDUCATION 
AUTHORITY, (1927) 8. C. (H. L.) 22.— 
SCOT. 

q vi. ——~ School Ordinance, 8. 155.}— 
PoRTRR v. FLEMING SCHOOL DISTRICT 
pete 3 Ww. L. R. 186; 8 Terr. L. R. 

48.-——CAN. 


vil. Receipt for “ final payment” 
—Hffect of.}—A receipt given by a 
school nga pa & BC ool eee for 
@ payment o: ary, which was ex- 
poem to be the “‘ final payment " for 
he term then ending, held not to be 
an answer to the teacher’s claim for 
the amount rema: due under her 
contract with the district, the document 
not being a release & there 
nothing in the evidence to indicate 
that the payment was expressly 
accented oo (2hstection of the wnor 
, any new men 
was entered into at the tme.— 


SoMERS v. LIBERTY SCHOOL DISTRICT, 





old, 
e day & 
ette in the 


hdl 6) 


pa 


f1928] 2 D. L. R 
W. W. R. 884.—CAN, 


sz. Decrease of salary—Revision of 
ascale—From what date operative.}— A 
revised schome does not become opcra- 
tive until it has received the Education 
Department’s approval. 


The Department has no power 
to sanction a revised scheme retro- 
spectively so as to affect a teacher's 
contractual ht to his salary.— 
COULL v. Fire EDUCATION AUTHORITY, 
[1925] 8S. O. 240.—8COT. 

290 i. Differentiation of salaries— 
Graduate & noan-graduate teachera— 


334; (1928) 1 


scale ude an 
education authority from ting him 
asa non uate her on a revision 
of the ea of 


»—OouL. v. FE 
EDUOATION AUTHORITY, [1925] S. ©. 
240.—SCOT. 
PART XVII. SECT. 6. 

sa. Right of members of teaching staff 
of panera Deion of Wesel, 
Australia to su eee enon) 
L. J. P, 0. §0 > 1 6 Ll. T; 641.—A 
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ENGLISH AND Emprre Dicest SUPPLEMENT. 


to withhold from a teacher any part of the 

-over ”’ 
service after the date of the adoption of the 
report.— WI1TTs v. MacKAY (1927), 43 T. L. R. 
585; 71 Sol. Jo. 6686, D. C. 

290. Add. Annotations :—As to (2) Refd. Short 
v. Poole Corpn. (1925), 42 T. L. R. 107. 
Generally, Mentd. R. v. 
Scurr, [1924] 2 K. B. 6095; 
Marienwert v. 
Property, (1924] 2 Ch. 282; 
Hopwood, [1925] A. C. 578; Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. 


203a. Death gratuity granted to legal personal re- 
presentative of deceased te. 


by reason of unsatisfactory 


Roberts, Ex p. 
Reitzes de 
Administrator of Austrian 


Roberts v. 
e C. 88. 


acher—-Devolution 


on death of grantee.}—A death gratuity 
granted by the Board of Education under 
the power conferred by School Teachers 
Superannuation Act, 1918 (c. 55), s. 8, to 
the legal personal representative of a deceased. 
teacher, who died intestate & insolvent, 
leaving a widow & an infant daughter, will 
be treated as forming part of the estate of 
the intestate, & be primarily applicable in 
ent of the intestate’s debts, & ought 
not to be held upon trust for his next of kin.— 
Re HawkIns, 
{1926} Ch. 428; 95 L. J. Ch. 402; 135 L. T. 
89; 42 T. L. R. 286. 
293b. ——— Liability to estate duty.]—The death 
gratuity which under Teachers (Superannua- 
tion) Act, 1926 (c. 59), s. 5, is payable to the 
legal personal representatives of a teacher 
in the circumstances there specified is 
Bopery ‘passing on the death of the teacher 
within Finance Act, 1894 (c. 30), & is there- 
fore aggregable with the remainder of the 
teacher’s estate & chargeable with estato 
ana v. QUIXLEY (1929), 98 L. ds 
K. B. 652; 141 L. T. 288; 93 J. P. 227; 
45T. L. R. 455; 27 L. G. R. 693, O. A. 
207. Add. Annotations :—As to (1) Refd. Short v. 
Poole Corpn. (1925), 42 T. L. R. 107; Fennell 
v. East Ham 
403; 22 L. G. R. 188. 


Add. Annotations :—As to (2) Refd. Short v. 


AWKINS v. Dew & SONS, 


orpn., [1926] Ch. 641. 


PART XVII. SECT. 7. 


t i. ne Non-compliance with Pro- 
visions as to termination—Teacher 
entitled to damages.}—HuUNT v. BRANT 
Scuoot Distuicr TRUSTEES (Alta.), 
{1926]3 D. L. R. 288; [1926)2 W. W.R. 
431.—CAN. 

t ii. ——— form of contract prescribed 
by Minister of Education u School 
Ao, R. S. 4., 1922 (c. 51)}—How far 
provisions for determining contract 
binding.}—THORESON v. BLAIRMORE 
SoHooL Districr TrRostess, (1927) 1 
D. L. R.1178; [1927] 1 W. W. R. 449; 
22 Alta. L. R. 415.—CAN, 


b i. —— ight to ar ape rp ee 
dition precedent——Appeal to Minister.) 
—MURRAY v. BOARD OF TRUSTEES OF 
DR. eb a er, bee) of 
Alta. L. R, 205.—CAN. ° : i 


* 


el. Ea ee et ee 
month is, in the absence of a apecial 
only entitled to one month’s 


agreement, 

notice for the termination of his con- 
tract. In lieu of notice, he is only 
entitled to one month’s wages, & not 


to six t oncieeal ae Mona THERIN 
v. ESOUZA () ° le e Ran. 
303.— IND. ) : 


302b. 


Poole Corpn. (1925), 42 T. L. R. 107; Fennell 
v. East Ham Oorpn., [1926] Ch. 641. 


802. Add. Annotation :—As to (4) Consd. Short v. 


Poole Corpn., [1926] Ch. 66. 


802a. —_— ——— Bona fide exercise of discretion. ] 


—-A local education authority has power to 
dismiss a married woman teacher in a public 
elementary school on the ground that, in the 
bond fide exercise of their discretion, they 
have come to the conclusion that it is im- 
possible for her to look after her domestic 
concerns & effectively & satisfactorily to act 
as a teacher at the same time.—SuHorr v. 
Poote Oorpn., [1926] Ch. 66; 95 L. J. Ch. 
110; 184 L. T. 110; 90 J. P. 25; 42 T. L. R. 
107; 70 Sol. Jo. 245; 24 L. G. BR. 14, C. A. 


Annotations :-—Apld. Fennell v. East Ham County B b 
Corpn. (1925 Pe Prisons 


9 J. P. Jo. 721. Consd. Richardson »v. 


Abertillery U. D. C., Thomas v. Same (1928), 138 L. T. 
Bae. aan . Brown v. Dagenham U. D. C., [1929] 1 








——— QOnus of proof.] — The 
council of deft. borough, as the local education 
authority, in pursuance of a recommendation 
of their education committee, made after 
exhaustive inquiries & discussion, resolved 
that the engagements of all married women 
teachers falling under certain specified cate- 
gories should be terminated ; &, accordingly, 
notice was given to each of pltfs. to terminate 
her engagement. Pitfs., three married 
women, had for several years been engaged 
under contracts terminable by a month’s 
notice on either side, as assistant certificated 
teachers in some of defts.’ schools, & were 
admittedly efficient teachers. It was proved 
that the object of the council in reducing 
the number of the married women teachers 
was to create vacancies for unemployed 
single women teachers whom the council 
trained for the teaching profession & for 
whom it was important in the interest of 
educational efficiency that teaching posts 
should be provided. In carrying out that 
policy, the council, with the view of minimis- 


Vol. XIX.—Education. Cases 209-—396. 


ing cases of hardship in the selection of 
married women teachers for dismissal, took 
into consideration the domestic circum- 
stances & duties of the married women 
teachers & the earning capacity of their 
husbands. [Plitfs. sought declarations that 
the notices of dismissal were invalid on the 
ground that the council in giving them did 
not act bond fide with the intention of dis- 
charging their statutory duties of maintain- 
ing educational efficiency, but acted with the 
illegitimate object of providing employment 
for unmarried women without reference to 
educational efficiency, of obliging marriod 
women teachers to confine themselves to 
home duties & of preventing those whose 
husbands were in regular employment from 
increasing the income of the joint home :— 
Held: (1) pltfs. failed to discharge the onus 
which lay upon them of showing that the 
policy adopted by the council of reducing 
the number of the married women teachers 
for the purpose of creating vacancies for 
unemployed single women teachers, & the 
steps taken to carry it out, were in excess of 
their statutory powers or were adopted or 
taken in pursuance of some illegitimate 
object ; (2) the matters taken into considera- 
tion by the council were not irrelevant from 
an educational standpoint, but were material 
factors in determining, not only whether the 
policy ought to be adopted, but the best 
method of applying it; (3) as defts. had 
acted bond fide & within their statutory 
owers, the action ought to be dismissed.- - 
‘FRENNEDL v. Cast ILAM Corpn., [1926] (Ch. 
641; 95 I. J. Ch. 119; 184 1. T. 276; 90 
J. P, 30; 70 Sol. Jo. 324; 24 Ia a. R. 76. 


302c. ———- ——- ary RICHARDSON v. ABRR- 
18 


TILLERY URBAN TRICT COUNCIL, THOMAS 
Same, v. No. 14a, ante. 


836. Add. Annotations: --As to (3) Consd. Short v. 


Povule Corpn., (1925) 42 T. 3... 107. Cener- 
ally, Mentd. Brown v. Dagenham U. D. C., 
(1929) 1 K. B. 737. 


PART XVII. SECT. 8. 


315 i. In to pupil— Allowed accesa 
til tah substance.|—A national 
school contained two class-roons, one 


for the junior & one for the seutor class. | 
During the luncheon hour the junior | 


class were sent out-of-doors to the play- 
ground, & deft., who was the teacher 
of the senior class, used to allow the 
junior clags to come into his class-room 
& warm themselves at the fire. He was 
under no obligation to allow the junior 
class into his room; he merely did it 
out of kindness to the children, & s0 
that they would not have to remain 
outaide in the severe weatber. On 
one occasion he nem pore: removed 
the fire acreen which usually ed 
the fire in his room, &, the janior class 
coming into his room as usual, & going 
to the fire, the clothes of one of them, 
a child of six yeurs of age, caught 





ee 








fire, & sho was severely burned: - 
Held: deft. was Uable. -BOHANE wv, 
TRIscoun, (1929) I. R. 428. - IR. 


PART XKVITL 


é —  .) Where the 
secrotary of a schoul board, acting 
under its instructions, notifies in 
writing each of two or more appcta. for 
& teacher’s position that her mig ave 
tlon has been accepted, but the board 
enters into the formal contract pre- 
scribed by statute with only one of 
them & notifies the others that their 
services will not be er eh each of 
the latter has a right of action against 
the board as a corpn. for damages, but 
not against the members thereof in 
dividually or t the secretary.— 
MORRISON v. CaSSELL HILL SCHOOL 
DISTRICT TRUSTER, [1925] 1 W. W. It. 
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526. —OAN. 


n fl, -~- _- - ature of county 
superintendent bVWhether party to the 
contract.)- A county superintendent 
of common schools, signing together 
with trustecs, a contract with a teacher, 
will be considered to have signed the 
dame only as approving of the appoint- 
ment, & in purauanco of the direction 
of the statute, & not as a party con- 
tracting with the teacher.— CAMPBELL 
v, ELLIOoTr, Back, Moonr & SouTn- 


sf. Convictum for using words lending 
to impatr discipline- orm of con- 
metion.}-—R. v. THORN, [1926] 2 
ID. L. R. 587; 45 Can. Crim Cas. 360; 
58 N.S. R. 449.— CAN, 


ak. Under Schools Act, 1822 (¢c. 5) 
(N. 2B.) J—KELLY ». Grimvin SD) 25 
(N. B.), (1927] 3 D. L. RR. 704.~ CAN. 


Cases 24—146a. ENGLISH AND Empire Dicest SUPPLEMENT. 


ELECTIONS. 


Part {1.—Male Franchise. 


Smcr. 1.—PARLIAMENTARY 
(Vol. XX., p. 8). 
See, now, Representation of the Pere 
(Equal Franchise) Act, 1928 (c. 12), s. 1. 
Add. Annotation :—Refd. Edwards v. A.-G. 


24. 


Franchise) 


Act, 1928 (c. 12), s. 1 (3); 


(2) it was occupied by the director for the 


purpose of his 
of the same subsection, & he thereby had 
the requisite business premises qualification 
within Representation of the mone (Equal 


usiness within the meaning 


for Canada (1929), 46 T. L. R. 4. Mentd. 

Huntoon Co. v. Kolynos . (Incorporated), Franchise). Act, 1928 (c. 12), 8. 1 (1) (2), 

[1930] 1 Ch. 528. « which entitled him to be on the register 
of voters.—FROsT v. CASLON, Frost v. 


92. Add. Citation :—13 L. T. 762. 


96a. ——— Exclusive occupation of room by director 
—At yearly rent.|—By an agreement in 


WILKINS, [1929] 2 K. B. 188; 98 L. J. K. B. 


523 ; 


writing a limited co. gave one of its directors C. A. 


the exclusive possession of a room in its 
premises at a yearly rent of £20. The dircctor 


Srcr. 


occupied the room solely for the purpose of 


carrying out his dutics as director :—Held: 
(1) the room constituted “ premises’? within 
People 


Representation of the 


146a. ———- Sufficiency of——Christian name in full 
not necessary.}—R. v. WAaRTLEPOOL, CORPN. 
(1851),2 LL.M. & P. 666; 21L.J.Q. B. 71; 
15 Jur. 1158 ; 


Se emmmenant 


15 J. P. 835; 


PART I. 


ai. Voters in township added to 
yi Pc v. WILSON (1888), 12 P. R. 





a fi. —— Persons omilted from 
verified copy of collector’s roll— Persons 
omitted from collector's roll }—R. v. 
ace (1851), 1 G. L. Ch. 270.— 


PART II. eech ye ee 1— 
e n e 
sa. Local agent of corporation—No 
marntained—Not permanently on 
ployed — Whether “chief residen 

Dfficer .’’*}—A. local agent for a corou 
in a town where it does not maintain 
an office of its own & who is not 
ermanently employed  thereb or 
fi receipt of a salary therefrom is not 
a“ ohier residont officer ’’ of the corpn. 
who under ‘Town Act, 1927 (Sask.), 
o. 24, a. 284, is entitled to vote on its 
behalf where a vote is takon on a bye- 
law.——R. v. Horz, ([1928] 3 bs W. QR. 


PART I. SECT. 2, SUB-SECT. 2.—B. 


sb. Ownership—FProof of—Registra- 
tion.]—In order to qua as a voter 
at municipal elections under Municipal 
Elections Act, 8. 6, as enacted by 
Municipal Elections Act Amendment 
Act, 1902, s. 2, with respect to real 


(Equal 


141 L. T. 
J.P. 192; 73 Sol. Jo. 333; 27 L. G. R. 480, 








281; 45 T. L. R. 417; 93 


2.—LOCAL GOVERNMENT FRANCHISE 
(Vol. XX., p. 18). 


See, now, Representation of the People 
(Kqual Franchise) Act, 1928 (c. 12), s. 2. 


Part V.—-Registration. 


v. HARTLEPOOL CoRPN., Ea p. DoBING, 18 


L. T. O.S. 111. 
Aegatatins AU Saha OB, HE So P ETS 
r oy, ne ‘ ‘ v. 
sub nom. R.' plenty (1869), 38 L. J. Q. B. 2 
estato, it is necessary that appct. | were on the lists, but who had not been 


should be the registe owner of such 
real estate under Land Registry Act, 
1906, c. 23, s. 74.—He an MUNI- 
CIPAL Vorurs’ List (1907), 12 B. C. RR. 
362.—CAN. 

Of corporation as trustce.)|— 
Semble > a corpn. acting as a trustee, 
exor. or administrator of an estato 
has not the nehe under Town Act, 
1927 pig es 24, to have its name 
placed on the voters’ list with respect 
to the property of an estate which it 





represents.— li. v. Hornz, {1928] 3 
W. W. R. 80; 60 Can. Crim. Cas. 
298.—CAN. 


PART II. SECT. 2, SUB-SECT. 3.—B. 

sd. Gaoler— Living in county gaol 
rent free—Not a _ hou lder within 
14 & 15 Vict. c. 109, Sched. A., No. 12.) 
-—Re CHARLES v. LEWIS & MoMaHon 
(1851), 2 CO. I. Ch. 171. —CAN. 


PART V. SECT. 2, SUB-SECT. 5. 


249 vii. For ‘1D L. R. 84” read 
“1 DPD. L. R. 265," & for * 23 Man. 
L. R. 597” read ‘22 Man. L. R. 16.” 


PART V. SECT. 8, SUB-SECT. 5. 


f i. —— Non-compliance with statu- 
tory ualifications—LHlection Laws 
‘Amendment Act, 1920, s. 6 (1), (2).}— 
Votes oast by persons whuse names 
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residents of the olectoral district for 
threc months noxt preceding the day 
o olling :—Held: illegal.—MERCER 
OMUTH (1924), 55 O. TL. R. 245.— 
f ii. ——— Register wrongfully prepared 
-—Rrght of court to investigate. )—There 
is in every ct. having jurisdiction in 
such matters an inherent power to hold 
a scrutiny for the p ose of investi- 
gating the legality of the votes cast at 
an precise 
@ motion under pone sae 
Municipal Elections Act, R. 8S. S. 1920, 
C. 8. 19, to set aside an election, 
tho ct. is not limited to asce 
whether any violation of the Act rd 
taken place in the actual conduct of an 
election, &, vag at if there bas been 
an extrancous Dlegality watch ig 
shown to have a direct b n the 
result of the slaction, that thee mublact 
for inquiry. The provisions of Village 
Act, R. S. 8. 1920, c. 88, do not prevent 
such an inquiry *peing made. — R. 
JOHANSIOR, © (1928) 2D. L. R. 913: 
{1928} 2 W. W. R. 315.—CAN. 


sf. Only ee oe declared by moet: -l— 
A voters’ list is final & conclusive only 
if made so by statute either expreasly 


or py implication.—R, v. JOHANSICK, 
[1928] 2 D. L. R. 913; [1928) 2 
W. W. RR. 315.—CAN. 


Vol. XX.—Elections. Cases 36la—850. 


Part Vil.— Parliamentary Election. 


361a. Act involving persuasion of voters.]——-'The | 774a. What amounts to.)—-During an election at 


expression ‘‘to get votes’? must be taken 
with some limitation, because in one sense 
all work whatsoever which is done for a 
candidate at an election is done to get votes, 
& I think in this connection the words mean 
something in the nature of canvassing, 
soliciting & persuading individual vuters, 
though, of course, not necessarily one by one 
separately, to vote for a candidate (‘TAL- 
BOT, J.).—-PLYMOUTH ELECTION CASE (1929), 


7 O'M. & H. 101. 
390. 





624a. ——.]—PLymoutit 


(1929), 7 O'M. & H. 101. 


697. Add. Annotation :—Refd. Plymouth Election 
Case (1929), 7 O’M. & H. 101. 


F. Incurring of Expenses by Person Other than 
Election Agent (Vol. XX., p. 08). 


Add the following case :— 


ee — 











PART VI. SECT. 5. 


$23 1. Who is a candidate.}—Whcere 
pitf. was selected as a candidate, & 
statements were published concerning 
him, & a writ in an action for jibe] was 
issued bofore the issue of the writ for 
the elcction, but after the vacancy 
had occurred :—Held: pltf. was a 
candidate for a Parliamentary con- 
stituency when the libel was published. 
73.—IR. 

eg. Deposit payable—Return of— 

uccessful caniidate entitled to return 
notwithstanding refusal to pre- 
scribed oath.}—O’DONOGHUE v. RED- 
oD Roowe (1), [1927] I. BR. 152.— 


PART VI. SECT. 7. 


480 1. Refusal of nomination by 
returning officer-—-Jurisdiction of court 
—TZ'o compel returning officer to accept 
nomination & grant noll.)—Re ADDING- 
TON ELECTION, [1927] 1 D. L. R. 188; 
58 0. L. R. 570.— CAN. 


PART VI. — es euscnect: 1.— 
« (& ° 

sh. To candidate—To tniduce with- 
drawal of candidalture—What amounts 
to.}—Re SovuTH BRUCE PROVINCIAL 
ELECTION, JOHNSTON v. MCCALLUM 
(1927), 61 O. L. R. 892; 33 O. W.N. 
135; varied [1928] 1 D. L. R. 104; 61 
oO. L. R. 392.— CAN. 

sj. ——.]— Re Nonru 
BRUCE PROVINCIAL ELECTION, FENTON 
v. MEWBINNEY, [1927] 4 D. L. R. 397; 
61 O. L. R. 99.—CAN. 


PART VI. saad 9, soeaeecrs i.— 
a es 


681 iv. aos ss Speck at 
pientc inatead of hiring hall.}-—-MREROER 
cAne (1924), 55 O. L. R. 245.— 


r(p. 91) i. ——..}+—The act of an 
agent in treating an elector to a drink, 
without the knowledge or consent of the 
candidate, & at the emphatic request of 
the elector :—Held: not to have been 














& corrupt eee ae ». Huox 
No. »s {1926} 1 W. W. R. 313; 20 
kk. r R. 43 ~——CAN, 


PART VI. saan * SUB-SECT. 1.— 
695 xix. For * 23D. L. R. 573 ” read 
26 D. L. R. 573.” 


Add. Annotation :—As lo (3) Consd. Plymouth 
Borough Case (1929), 7 O'M. & H. 101. 


ELECTION CASE 


which there were three candidates, Con- 
servative, Liberal & Labour respectively, 
applit., who was a Conservative in politics 
but disapproved of the existing Conservative 
Govt. on special grounds, incurred expenscs 
on account of issuing posters, circulars & 
publications which were antagonistic to the 
Conservative candidate & advised the con- 
stituents not to vote for him, but did not 
in express terms advise them to vote for the 


other candidates or cither of them :—Held : 


L. T. 405 ; 


woop, R. 2 


applt. had acted in contravention of Repre- 
sentation Act, 1918, s. 34 (1).—R. v. HamL- 
» Warnwoop & ACKROYD, LTD., 
(1928]2 K. B. 277; 971. J. K. B. 394; 138 
44 T. L. R. 343; 28 Cox, 0. O, 
489; 20 Cr. App. Rep. 177, C. O. A. 


851. Add. Annotation: - Distd. Everett v. Ryder 
(1926), 135 L. I’. 302. 


859. Add. Citation: 


-3ub nom JONES v. PICKER- 


Ing, 29 1. TT’. 210, 


ee 


695 xxv. --—- nterlainment & 
picnic—At meeting of sunportera for 
speech by candidate—Icpense of hiring 

WZ saved.|—Paymonts were mado by 
resp., through his official ogent, for 
tho services of a band & an cotertainer 
at a picnic, a gathering of members 
of the party organisation supporting 
resp.’s candidature, & at which he 
made a speoch :—J/eld: these pay- 
ments, though they might be considered 
corrupt practices, were not made with 
corrupt intent, but with a bellef In 
their propricty, as resp. by addressing 
the electors at the picnic was saved the 
etpense of hiring halls, which would 
have been ai legitimate cexpenso.—- 
MERCER v. HOMUTH (1924), 55 O. L. RR. 
245.—CAN. 


PART VI. SECT. 9, SUB-SECT. 3. 

bi. Band & entertainment at picnic.) 
—MERCER ov. Homuru (1924), 55 
O. L. R. 245.— CAN. 


PART VI. SECT. 10, SUB-SECT. 7. 


ni, —— Presumption that duties nro- 
perly carried out.j}—He PROVINCIAL 
ELEcTIONA AoT, SMITH v. CATHER- 
woop, (1925) 3 D. lL. R. 7703 [1925] 
3 W. W. IR. 64.—-CAN. 

n fi. Breach of duties —Effect of.] 
—Breaches by a presiding officer of the 
rules of procedure prescribed for tho 
performance of his duties do not 
necessarily render ap election vold.— 
Re PROVINCIAL ELECTIONS ACT, SMITH 
® CATHERWOOD eee) 3yvDT 
770: {1925} 3 W. W. R 54.—CAN. 


PART VI. SECT. 11, SUB-SECT. 2. 
881 1. Name wrongly inserted on 
register—V oter under age -— Voter exercia- 
ing right innocently.)—A.-G. v. CUN- 
NINGHAM, [1929] I. R. 187.--IR. 


PART VI. SECT. 11, SUB-SECT. 3.—A. 
d i. 109) i, Counterfoil not wholly 
detached.}—~- Ballots, from which the 
counterfoi] has not been detached by 
the officer taking tho ballot, should 
be counted on an election under Pro- 
vincial Elections Act,1920. Ballots to 
which only a small portion of the 
counterfol] remained attached, such 
pore furnishing no means of identi- 
g the voter, should be counted.— 
DEWDNEY ELECTION APPEAL, SalITH 
o. CATHERWOOD, [1924) 3 W. W. R. 
047.—CAN. 
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~~ ne 


fi. On = enunter foil. }— 
Where the deputy. returning ofttoor 
did not initial the ballots in the manner 
prescribed by tho statute, but initlalled 
the counterfoils, which he aftorwarda 
destroyed :—Held: this irregularity 
did not affoct tho election.—MERCER r, 


> ~_—— 


a (p.110)i. -—— Signed voting paper.) 
-——MAPLK VALLEY Case (Ont.), [1926] 
] D. L. It. 80S. ~—CAN, 

oe --~ .J- At agonoral 
orovinelal Glection a plebiscite wax also 

uken., Of twenty olection ballots of 
absentee voters only nine were enclosed 
in onvoelopes beuring the = afiidavit 
roquired of such voters with respect to 
the clection, while the other eloven 
wero fuund in plebiscite envelopes 
bearin plebiscito affidavits. The 
affidavits required of suobh = oeleven 
ahsentoo vutors in the election were not 
acnt to the returning officer nor 
accounted for {in any way, & thore 
was no evidence to show from which 
envelopos the votes for the respective 
candidates had been takon :—Held: 
in the absonce of any ovidence of fraud 
or collusion, the ahove facta were not 
grounds for declaring the election 
void.—Re PROVINCIAL ELECTIONS ACT, 
SvurrHh ov. CaTHenwoon, (1925) 3 
nak RR. 770: (1025) 3 W. W. it. 64.— 





c (p. 110) itl. —— —— Non-com- 
pliance by presiding officer.|-—Absent 
voters’ ballots, which, have boon on- 
closed in envelopes on which the 
presiding officer has failed to affix, as 
required by Provinelal Klections Act, 
8. 306 (3), his official mark across the 
line cre the envelope is closed, 
should be counted —Ae DEWDNEY 
ELEOTION APPEAL, SMITH v. CaTHER- 


PART VI. SECT. 11, SUB-SECT. 3.—B., 

890 v. Alberta Election Act, 
1024 (c. 34), s. 82.J}—Tho above sect. 
is mandatory & must be substantially 
complied with, & the use of the words, 
one, two, three, ctc., t of the 
renders a ballot 





figures, 1, 2, 3, ete., 
void; but {t it is clear that a fi 
can reasonably be said to have n 


honestly intended for the fi 1, it 
ia sufficient, even though it is not 


precisely the same form of the figure 
as 


that ted in the Act.—-fe 
ALBERTA eee Acr, Re Bow 


Cases 928--1088a. ENnaiisH AND Emrrre Dicest SuPPLEMENT. 


928. Add. Annotation :—Mentd. More v. Weaver | 967. ace anooy 7.0 ae > hea Electibn 
ase ; "M. . j 


(1928), 140 L. T. 15. 


Part VIl.—Municipal 


1012. Add. Annotation :—Distd. Baldwin v. Ellis, 


[1929] 1 K. B. 273. 


1021. Add. Annotation :—Apld. Baldwin v. Ellis, 


[1929] 1 K. B. 278. 
1025a. 





—RHeld: 
1882 (c. 50), s. 241, 


VALLEY ELECTION (Alta. a $1026) 4 4 
Dae R.117; [1926] 3 W. 


sk. Preferential woting —Method of 
marking ballot papers. }-—Six candidates 
nominated for election for the State of 
Victoria to the Senate of the Federal 
Parliament. Threo of the candidates 
had to bo elected: but one of them 


died before the po day, & his 
name was as far as possible withdrawn 
from the ballot-papers. 7 number of 

d as informal 


ballot papers were noe 
where the electors had marked their 
ballot papers with n the numbers 1, 2, 3, 
ey opposite the names of the candi- 
standing for paged at the date 
of the poll :—~Held : the terms of 
Commpayvoslth Eloctoral Act, 1918- 
was imperative that voters 
spaela’ “ ndieate heir preferences b 
numbers in numerical succession, 
that the ballot-papers marked as above 
stated were right] ee as informal]. 
—BLAKEY 0. at err v. 
ELLIOTT (1929), 4G Ob R R. ’ 
7 L. J. 406; [1929] Argus L. n ee 


Priest ie SECT, 12. 


915 nqualified persons 
paar to veep votes exceeding 
majort was roturned as 
ia 4 a ahora of only 15 votes. 
The ovidence showed that 21 votes 
vere oast by persons who had no right 

vote :—Heid: the election should 

he declared vold, although it could not 
be shown ye whose favour the illegal 
votes were cast. Be ney v. HOMUTH 

015 xi. Ballot papers tesued & 
accepted in excess of voters on r }— 
Where in a es sub-division 137 
ballots were found 





MEROER #. HoMUTH (1924), 55 O. L. R. 
245.—CAN. 
PART VI. Psat 13. 

m. For ‘*‘—— Power of Supr 
Court to compel” subetivute * Recound t 
—Power of Supreme Court to compel.”’ 

m i, -——— Under Maniloba Election 

election under 


Act—Not « le to 
ball guptoaicetced pga 
MANTTOBA ELECTION Rte 
Ww het a HLECTORAL DISTRICT, | (1927) 
oa » R. 933; 37 Man. L. R. 87.~~ 


PART VI. SEOT. 15, SUB-SECT. 2.—B. 


of one tiem. 
opps (10801 Ne ZL he OS 


the defect was not such as was 
remedied by Municipal Co 
he words ‘‘ commonly 
understood” in that sect. meaning 
monly understood by any person comparing 


and Other Elections. 


the nomination paper & the burgeas roll.’’— 


MOORHOUSE v. LINNEY, THORPE v. LINNEY 


entered upon 
urman’’ only : 


orations Act, 


66 com- 


PART VII. SECT. 1. 


al. Place of election—Outside ward— 
Election void.J}—R. v. PRESTON (1851), 
2C. L. Ch. 178.—CAN. 

sm. When election completed —Effect 
of declaration of returning o r.j— 
ho election of candidates takes lace, 
not as & result of the declaration of the 
ret: rning officer, but by virtue of the 
methods prescribed by Village Act, 
1927; the declaration is mercly a 
formal indication that the persons 
nomed have been aeres under that 
61; (1928) 2 We pee CAN. 

#X. ja el Charter —Constructwn 
of.}— R. ex rel SHEPPARD v. COLLISSON 
(Alta.), {1929} 1 D. L. KR. 555.—CAN. 


PART VII. SECT. 3. 
ia #1997) 2D.L ER Dart at 60 
O. L. I. 264.—OAN. ta 

a {p- ae i. S. P. SMILeyY v. EVANS, 
11927) 4 D. L. R. 029; 38 B.C. R. 
468.—CA 


PART VII. SECT. 5, SUB-SECT. 1.—C. 


n i, —— —— Casting vote given by 
lot] On an election foe @ councillor 
of a municipality, the votes cast 
showed a tie between the two candi- 
dates. The returning officer then 
prepared a number of slips which were 
Ee in a hat & mixed up. The return- 


1 candidate :—Held: tho 
alection was void & a new election 
ordered.—-Re MUNICIPAL ELECT! os 
Act & Tomsrtt, [1924) ] D. L. R 
921; 88 B. O. R. 377.—CAN. 


a i. — -—-—— feos out vole 


wrongl entered. election 
ord —R. 9. hanes (1861), 2 
CG. oa Ca. 161.—CAN 

_— Improper! soend 
phe (1851), 2 ©. L. Ob. 189.—- 


PART VII. SECT. 5, precnpides 1.— 





of fs howing that eis 
Rural Munici iy Act, R. S. 3 8. 1920, 
c. 89, the ure to comply the 
wireaments of the Act 
ak of the poll “‘ did not affect the 
Vege ste election °’ os Dp person 
upholding the 
er aald Act tho ' eters of poll is 
erubed to be posted in at least two 
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Annotations :—Distd. Bow 
309; Gledhill ©. Growthat (1889), 2 


1088a. ——— From election address.|—An election 
address not exhibited for general display, 





(1885), 15 Q. B. D. 278; 53 L. T. 348; 49 
J. P. 471; 


—— —— Description as commonly D. O. 
understood.}—A nomination paper at an 
election of town councillors was subscribed 
with the full & correct name of ‘“ Charles 
Arthur Burman” as an capri burgess ; 
but his name was erroneousl 
the pursees roll as ‘‘ Charles 


33 W. R. 704 ; 1T. L. RB. ‘500, 


den v. Besle ey (1888), 7t Q. B. D. 


but only circularised in envelo ore by post 
or by hand :—Held: not a “ bi pater or 
Siacakd ”” within Municipal Corrupt actices 


Act, 1884 (c. 70).—Re ELECTION OF COMMON 
COUNCILMEN FOR THE WARD OF FARRINGDON 
WITHOUT IN THE CiITy OF LONDON (1825), 
161 L. T. Jo. 


26, D.C. 


widely separated conspicuous places 
in each division of the municipality. 
In ae resent case no notice at all 
was din one of the divisions 
num poy of voters in that division aid 
not vote, & resp. was declared olected 
by one vote :— feld: it could not be 
said that the omission to post the notice 
did not affect the result, & the election 
was declared invalid & resp. unscated. 
—R. v. Rem, [1928] 3 D. L. R. 747; 
eel ag W. R. 436; 22 Sask. L. KR. 


eee 
. 





PART VII. SECT. 5, SUB-SECT. 1.— 


n. Withdrawal nomindion— 
Declaration vs —Not made 
or’ y.J—A candidate cannot with- 


by making a declaration of his intention 
to do so to a few persons.—Jte SOUTH 
BRUUF PROVINOIAL ELECTION, JOHN- 
STON v. MoCauuiuM, [1928} 1 D. L. R. 
104; 61 0. L. R. 392.—CAN. 


PART VII. eee 5, SUB-SECT. 1.— 


1018 i. cage of—Time for—Paper 
returned for amendment—Power of 
returning o to extend time.}—Whore 
@ nomination ihe er when delivered to 
the returning officer is so incomplete 
ra not to constitute a valid nomination 

& it is su eeanenty amended, it is 


** received ” by the ret ‘officer 
when it is handed back to him in its 
amend te, & if then the time 


limi 

nominations has expired the nomina- 
tion is bad. It is not within the dis- 
cretion of a returning officer at an 
election under Village Kot, 1927, o. 54, 
to ve & nomination paper after 
the time fixed by the statute nor has 
he power to say that a nomination paper 
d — to him after that time er 
stitutes d nomination. — R. 
LOUNT fie 8] 3 D. L. R. 61; (1988) 
2 W.W. R. 15.—CAN. 


of —~ Declaration of 
election by tion—~Time hd 
nomination ¢ 


80. Rejection 


acclama 
xpired.}—The rej 
of nomination papers & a declaration < of 


election by ation may properly 
be made b ret officer after 
the time a for the nomination of 

candida v. LountT, (1928) 38 


tes.— 
D. L. R. 61; 4998) 2W. W. R. 15.— 
CAN. 


PART VII. — 5, SUB-SECT. 1.-— 
o (A). 
sp. Must be atrictl proved.}-—R. 


GLOVER) vv. LITTLE NG 
troseys L. R. 1056; 59 0. L. R. 


1038b. False statements—Allegation that candidate 
is communist.]—Pltfs., six labour candidates 
for the office of borough councillor at a 
municipal election then about to be held, 
moved to restrain defts. from 
statements to the effect that pltfs. were 
the statements com- 
plained of were not false statements as to 
ersonal character within Municipal Elections 


communists :-—Held ; 
p 
( 


v. Ellis, [1929] 1 K. B. 273. 


1057. Add. Annotation :—As to (1) Refd. Edwards 
v. A.-G. for Canada (1929), 46 T. L. R. 4. 

1075. Add. Citation :—sub nom. Re SAFFRON 
WALDEN ELECTION, Ez p. Rosson, 61 J. P. 


199. 


1089. Add. Citation :—sub nom. R. v. EXxeTer 


(Mayor), 3 J. P. 49. 


1090. For the existing paragraph substitute tho 


ee paragraph :— 


P.—R. v. GLOUCESTER (MAyor) (1838), 


25.P.777. 


1103. After this case add ‘‘ Sce, now, Municipal 
Corporations Act, 1882 (c. 50), s. 34 (1). 


—— Omission of parish for which 
nominee qualified.;}—The nomination papers 
of four peeene nominated for election as 

rict councillors morely stated in 
column 5, under the heading ‘‘ how qualified,’’ 
that the persons nominated were “ local 
government electors,” & did not state the 
name of the parish for which they were 
qualified as local government electors, as 
District Councillors 
1898, r. 4. 


1145a. 





rural dis 


required by Rural 
Election Order, 


bridge 





PART Vil. SECT. 5, SUB-SECT. 1.— 
G. (a). 


sq. Copy of collector's roll not furnished 
to returning officer.J—Ueld: an irregu- 
larity, for which the election might be 
avoided.—He CHARLES v. LEWIS & 


ai. Ballot papers not initialled— 
Rebel wchaniey ado a 
oc. 89, as amended. & ballot ant } 
election thereunder, which 
been marked on the back thereof 





not 
with 


y » & 
by the re officer & by a judge 
conducting a recount. Where,’ ow: 
ever, the result of the rejection of 


ballote on the above ground was that 
a candidate was elected who would not 
have been elected had it been posaible 


to count the ballotae not properly 
initialled, the ct. should d re the 
election invalid the seat vacated.— 
R. ve. Stvecstr, {1928} 3 D. L. FR. 
702; [1928] 2 W. W. R. 431; 22 Sask. 
L. R. 551.—-CAN. 

co i. —— No right to 


give casting vote. }-—EZ: tome crae0y 
. Hf e e 
d Ail. 615.—OAN. - ju 
t. Recount—-Ballot nitialled 
deputy returning officer must be pspin 


Corrupt & Illegal Practices) Act, 1884 (c. 70). 
——BURNS v. ASSOCIATED NEWSPAPERS, LTD. 
(1925), 89 J. P. 205; 42 T. L. R. 37, 


1042. Add. Annotation :—As to (2) Apld. Baldwin 


Vol. XX.—Hilections. Cases 1038b—1508a. 


ublishing 


returning officer rejected the nomination 
papers as being invalid, because the parish 
within the poor law union for which quahifica- 
tion was claimed was not stated. Upon an 
election petition :—Held: (1) the omission 
to state in the nomination paper the name of 
the parish for which the person nominated 
was qualified as a local government elector 
was @ non-compliance with Rural District 
Councillors Election Order, 
(2) that defect was not cured by Ballot Act, 
1872 (c. 33), s. 13, because that sect. only 
applied to a case where there had been a 


1898, r. 43 


wrongful admission of a nomination paper, 


I). C. 
1146a. 


918. 


The deputy 590. 


Part 1X.——Petitions. 


1593. Add. Annotation :—As to (2) Consd. Cam- 
i County Council Petn., Fordham v. 
Webber, [1925] 2 K. B. 740. 








Although required to be rejected om count 
by returning officer.) — Re RuRAL 
MonNrorpanity Act, Re CARROT NuvVER, 
RURAL MUNICIPALITY, MINAKER v. 
SANDERSON (Sask.), [1927) 1 W. W. R. 
439.—CAN. 


PART VII. SECT. 5, SUB-SECT. 2.—A, 


k i. Failure to comply with 
Nomiunatum.|}—Held : Town Act, 1927, 
c. 55, s. 224, requires & can lidate tu 
do what had not been required of him 
before, it must be read strictly; & 
where two candidates’ acceptances of 
their nominations omitted all but one 
of the statements included in said 
form the acceptances & nominations 
were invalid & their election must be 
set aside.—R. v. PHILLIPS, (1928] 
2W. W. R. 51.—CAN. 


PART VII. SECT. 5, SUB-SECT. 2.—O. 


sw. Secrecy of ballot -- Necessity 
for.}—Where at an election of a mayor 
& aldermen the provisions of Con- 
solidated Municipal Act, 1922, enjoin- 
ing secrecy of the ballot were generally 
ignored :—Held: the non-compliance 
with the provisions of the Act had 
effected the reeul 





t of the election, & 
RH. (Jacques) 


e new election ordered 1 Robe 


e) yon 
ov. MITCHELL (1924), 55 O. 
CAN. 


711 


1157. Add. Annolution: 
Kz p. Swan & Hdgar (1927) (1929), 141 L. T. 





| 





[3 


& did not apply to a case where a nomination 
paper had been rejected ; (3) neither was the 
omission an ‘‘ inaccurate description ”’ of the 
person nominated within r. 38 of the 1808 
Order, but was a non-compliance with the 
requirements of r. 4 of that Order, & theroe- 
fore was not cured by r. 33.—BALDWIN v. 
Eis, (1029) 1K. B. 273; 981. J. KB. 71; 
MOL. T. 278; 93 J. P. 86; 271. G. R. 72, 


~— Rejection—-Whether Ballot Act, 1872 
(c. 33), s. 18, applies.]-~BALDWIN v. ELLs, 
No. 1145a, ante. 

1146b. -— — Inaccurate description of nominee— 
What amounts to.] -BALDWIN v. 
No. 1145a, ante. 


1154a. ——.]—-R._v. 
(GOVERNORS) (1848), 6 Dow. & L. 162; Cripps 
Church Cas. 117; 2 Saund. & U. 303; 
LJ. Q B. 220; 111. T. 0.8, 205; 12 Jur, 


HLL, 
Sr’. Mary NEWINGTON 


17 


Mentd. R. v. . C. C., 


1593a. ——— ‘* Candidate ’’-—Necessity for declara- 
tion or nomination.|—An election for the 
office of county aldermen took place at a 








ee Se em e me Spe 


PART VII. SECT. 5, SUB-SECT. 3.-—C. 

ax. Secrecy of ballot — Necessity 
for }~—Where at an elcction of aldor- 
mcn of @ city the provisions af Con- 
solidai d Municipal Act, 1922, requir- 
ing secricy of the ballot were gonerer’y 
ignored :—IHield: the election was 
invalid.—2. (JACQUES) v. MITOLIELL 
(1824), 55 Q. la. kh. 286.—OCAN. 


PART IX. SECT. 1, SUB-SECT. 1. 

h {. j}—TWleld: it was not tho 
duty of the ct. to pronounce upon the 
coustitutional right of the executive 
to direct the insuo of a new writ.— 
Re NipIBSING DOMINION ELECTION, 
KLooK o. VARIN, 21 C. L. T. 258.-— 





bli. To make preliminary ordir 
—Re Nortn Huron Kveorron, (1926 


1 D. lL. R. 690; 68 O. L. Kh. 197.—CAN, 


PART IX. SECT. 1, SUB-SECT. 2.—E. 
~Hleld* Contro- 
Elections Act, KR. 8. §. 1920 
(c. 5), 8 4 (ec), had been complied with 
by a petition which igs bee age bet 
‘was guilty of, by h If & his 
agenta, corrupt Leger gare witbin 
Saskatchewan Election Act, R.S §S, 
1920 (c. 3), a8. 247, 249, 251 & 252, 
& amendments ereto,”——-ADAME ? 
Huck, {1925} 3 W. W. R. 546 —CAN. 





eee -_ 


p i. 
verted 





sy. Proof of identity of petittonera &: 
erecution of ag ei }—The identity of | of appeal 
potitioners 


each potitioner to prove 
identity & status.— Pe MUNIOIPAL AcT, | SON OF ISMAIL v. ABD 
HEATHER ©. Mapnock, [1925] 2 


PART IX. SECT. 1, SUB-SECT. 5.—E. 
ki. —— Failure to establish—Effect.| 


meeting of a county council, & voting papers 
were signed & personally delivered “ 
who was chairman of the county council & 
of the meeting, & were openly produced & 
read by him. Amongst the voting papers 
was one containing a vote for petitioner, by 
writing his name & address on the voting 
paper, as a county alderman. Forty-four 
voting papers contained votes for resp. as a 
county alderman. Neither petitioner nor 
rhea had before the election declared himself 
to be a candidate at the election of county 
aldermen. Kesp. declared himself to be 
elected amongst others a county alderman, 
& petitioner was not elected. Petitioner, 
alleging himself to have been a candidate 
at the election, presented a petition against 
the election of resp.:—Held: petitioner 


was not right in alleging himself to have been 1627a. 


candidate at the election for county 


Cases 1598a—1698. ENGLIsH AND Emprre Diaest SUPPLEMENT. 


aldermen, as he had not been elected & had 
not declared himself before the election as a 
candidate for election, & the writing by the 
voter of petitioner’s name & address on the 
voting paper did not amount to a nomination 
of him as candidate within Municipal 
Corporations Act, 1882 (c. 50), s. 77, & he 
was not, under s. 88 of the Act, entitled to 
present a petition for the purpose of question- 
ing the election of resp.—CAMBRIDGE COUNTY 
CounciL CASE, FoRDHAM v. WEBBER, [1925] 
2K. B. 740; 94 L. J. K. B. 891; 89 J. P. 
181; 41 T. L. R. 684; 69 Sol. Jo. 779, 


.C, 


1626. Add. Citation :—sub nom. Re HEREFORD 


MUNICIPAL ELECTION PETITION, Ea p. 
GARROLD, 5 T. L. R. 411. 


— ——.]—PLYMOUTH ELECTION CASE 
(1929), 7 O'M. & Hi. 101. 





Part X.—Criminal Law, Penal Actions, and Injunctions. 


eects ete pet ee ees 





1698. Add. Annotation :—Consd. Thomas v. Bolton (1928), 1389 L. T. 397. 











a) 


ctpalities Act, 1916.]—There is no right | dated Municipal Act, 1922, s, 172 
inst the order of a comr. | (1) (@), does not give power to join a 

their execution of the | on ‘n election petition presented to | city corpn. as an ‘other person,” 
petition should be proved by calling | hin). under United Provinces Muni- | as a party to proceedings to avoid 
je own | cipalities Act, 1916.—ABDUR RAHMAN, | a municipal election.—R. (Jacqurs) 


UR RAMMAN, | v. MITCHELL (1924), 55 O. L. R. 286.— 
BON OF ZAHURI (1925), I. L. RK. 47 Al. | CAN; 


Ww. Ww. R. 464.—CAN. 518.—IND. 
sa. Jurisdiction of judge to fir time = 
PART IX, SECT. 1, SUB-SECT. 4.—B. | & place of mn OF 4 Noavia bene PART X. SECT. 2, SUB-SECT. 1. 





of Canada had no juris- 


clection has 
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m i. - From dismissal before trial | absence of rules.|}—ReSLOCAN MUNICIPAL 
of petit a irre ee : the 

upreme Ct. a 
diction to entertain such an 


I. L. R. 47 All. 513.—IND. 


PART IX. SECT. 2, SUB-SECT. 2. 
sd. Joinder of parties.) — Consoli- 


sf. Against candidate—For corrupt 


‘ .C. R.113.— . | practice—Proof required.J—Re Soutu 
pyres eager it Me BRUCE PROVINCIAL ELECTION, JOHN- 
appeal.— | suit will not Uo in a civil ot. for a | Toy Gai it 92. CANS 
VALIANTES v. BELL, 11927) 3 D. L. R. | declaration that tho result of a muni- 104; 61 0. L. KR. 392.—-CAN. 

796; {1927} S. G. It. 341.—CAN. oD : sags wrongly 
declared & that pitf. is the person | than lawful—Mens rca.}—The doctrine 
on ued Sa pe declared petooted a aUun of Maabed a eupliee to vit ee W pene 
—BUCKMAASTER v. KNICKLE, [1926] 2 RAHMAN, SON OF ZAHURI (1925), S007 (Sani) ood ea6 wiih hacice 
D. L. Rt. 798 > 58 N. 8. h. 492.— CAN, 


PART IX. SECT. 2, SUB-SECT. 1. 
pi. —— United Provinces Muni- 


sg. Against roter—Casting more votes 


1927 (Sask.), c. 24, s. 136, with having 
voted oftener than he was entitled to 
do at a municipal election.—R. v. 
Horg, (1928] 3 W. W. R. 803; 50 Can. 
Crim. Cas. 298.—CAN. 


1. 


Vol. xx .— Cases 1—38a, 


ELECTRIC LIGHTING AND POWER. 


Part I.-—Powers of Board of Trade and Electricity 
Commissioners. 


Add. Annotations :—Apld. A.-G. v. London 
& Home Counties Joint Electricity Authority, 
{1929} 1 Ch. 513. Consd. R. v. Klectricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P.191; R.v. Minister of Health, 
He p. Yaffe, [1930] 2 K. B. 98. Refd. RB. v. 
Church Assembly Legislative Committce & 
Church Assembly, Zz p. Haynes Smith (1927), 
44 T.L. R. 68; R. v. Health Minister, Ar p. 
Davis, [1929] 1 K. B. 619; R. v. North 
Worcestershire Assessment Committee, Bap. 
Hadley, [1929] 2 K. B. 397; Shell Co. of Aus- 
tralia, Ltd. v. Federal Commissioner of Tava- 
tion (1930), 47 T. Tu. WW. 115. 


Sa. 


——— Amendment or revocation of special 
jtciads tes power conferred by Electricity 
(Supply) Act, 1919 (c. 100), s. 26, to amend 
or revoke by special order any provisional 
order made under Electric Lighting Acts 
& confirmed by Parliament, does not include 
& power to amend or revoke a special order 
by another special order.—R. v. TRANSPORT 
MINISTER, Hae p. LEIcuSTERSHIRE & War- 
WICKSHIRE ELEcTRIGC Powrr Co. (1928), 180 
J. T. 660; 92 3.P.171; 447. lL. R. 823; 26 
L. G. R. 572, D. ©. 


Part I]—Powers, Duties, and Liabilities of Undertakers. 


5. 


6a. 


6b. 





Pa ag hn ee. Gomuqeno pti s Powan, COMMENON MOF ONTALIO 'b. 
—Not St. John Power Commissioners. } eee (1924), 55 O. L. R. 339. 
—Ez ?- New BRUNSWICK POWER Co, 5 

(N. B.), (1926] 1 D. L. R. 483.—CAN, PART II. SECT. 9, SUB-SECT. 5. 
Lint PERSIE poh i eo haere Sce case in Sect. 13, sub-pect. 2, post. 


ELEOTRIO 
(N. B.), [1926] 1 D. L. 


Add. Annotations :- As to (1) Folld. A.-G. v. 
County of London Electric Supply Co., [1926] 
Ch. 542. As to (2) Refd. A.-G. v. County ot 
London Electric Supply Co., [1926] Ch, 512. 
ais to (3) Refd. A.-G. v. County of London 
Electric Supply Co., [1926] Ch. 542. 
Abstraction of water-—‘‘ Other source.’’]- 
The King George Reservoir, belonging to the 
Metropolitan Water Board, is a “ river, 
stream, canal, inland navigation or other 
source,’ within Electricity (Supply) Act, 
1919 (c. 100), s. 15 (1).—M8tTRoPoLITan 
Water Boarp v. TRANSPORT MINISTER 
(1925), 90 J. P. 562; 42 T. L. R. 1653; 24 
LL. G. R. 289. 

Statutory authority incorporated by Electricity 
Commissioners—Power to promote bill for 
purposes of scheme—Extent of power.|-—— 
Defts. were a statutory body incorporated 
on July 29, 1925, by the Electricity Commrs. 
under Elcctiicity (Supply) Act, 1919 (c. 100), 
& a scheme made thereunder. This scheme 
strictly defined their district & gave them only 
some of the powers available under the 
Electricity (Supply) Acts; but clause 10 
authorised them to promote “any” bill 
‘“‘ for the purposes of this scheme ”’ :—Held: 
defts., as a purely statutory body, were 
strictly bound by their scheme, & were 


PART I. SECT. 2. 











| 10. 
11. 


12. 


13. 
25. 


38a. 


a ponte ae to place poles & wires 


PART Il. SECT. 11, SUB-SECT. 2. 


neither expressly nor imphedly authorised 
by their schame or the Acts to expend their 
funds in promoting a Bill for the improve- 
ment of their scheme by enlarging ther 
district, or by obtaining additional powers 
omitted from their oo seheme, though 
adumbrated in the Acts. - A. Gio. LONDON 
& Home Counwens Jour Buecrriciry 
AUTHORITY, [1929] 1 Ch. 5135 08 TL. J. Ch. 
162; 140 T.. T. 57%; 08 J. PL 16s; 45 
Wed. WR. 2853 27 1. G. RR. 3387, 

Add. Annotation: Refd. A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 
Add. Annotation .—Refd. Farnworth v. Man- 
chester Corpn., [1920] 1 K. B. 533. 

Add. Annotation :- -As to (1) Consd. Caer- 
pee U. D.C. v. Griftin (1027), 44 I. a. 2. 
132. 


Add. Annotation :—Refd. A.-G. v. Sunderland 
Corpn. (1920), 46 T. IL. R. 10. 

Add. Annotations :—As to (1) Consd. St. 
Nicholas Acons, London v. L. C. C., [1928] 
P. 102. Refd. St. Nicholas Acons v. L. C. C., 
{1928} A. C. 469. 

- — -—~— General strike —Refusal to employ 
naval ratings-—Agreement with union workers 
to abandon supply of power.J— Pitfs., who 
carried on business in S., were entitled, by 


- oe ren ee 





ments of pltfs., & that they did not 
give them tho power owing to the 
Ne acre be of other customers :—~ 
Hed: defts. could not set up the 
reqmrements of other customers ag 
modifying what on the face of the 
contract with ltfs. made coim- 
pliance with pltfs.”. demands an 
absolute undortaking —HOLLINGER 
CONSOLIDATED GoLD Minks, LTD. v. 
NORTHLKN CANADA POWER Co,, LTD., 
(1023) 4D. L. 2k. 1205, 540. L. R. 


PART II. SECT. 9, SUB-SECT. 2. 

si. Erection of poles. T 
The Hydro-Electric Power mmis- 
sion of Ontario has no right, either 
under Power Commission Act, 1915, 








s. 5, or otherwise, without the consent | power in Jan. 
occurred 


of the municipal corpn. controlling 


li. Failure by default of 508 -CAN 

undertaker.}~—~—In an action for damages | °"°- . 
for failure to supply electric power ii. —— agreement with 
under a contract made in Nov. (912 | municipality— of agree- 
between the parties, it was admitted jJ— “2 Kipaes OorRen. v 
that defta. fad developed cnonugh | WESTERN POWER Co. OF CANADA, 
1921, when the shortage | [1926] 2 D. L. R. 525; 37 B. GC. R 

, to have supplied all require- © 252.—CAN. 
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Cases 38a—53. 


elanotation * 


PART iI. SECT. 11, SUB-SECT. 5.—A. 


‘or 
pervod—W hether valid. }—In {rs absence 
of an express or necessarily implied 


municipa 
& fixed rate, held that 
ulira 


ite currency the statutory power of the 


statute & by contract, to receive from the 
S. borough council a supply of electrical 
power, but were deprived of this supply on 
certain days in May, 1926, when the general 
strike was in operation. In respect of this 
deprivation of supply pltfis. sued defts., who 
were the members of the Electricity Supply 
Committee of the S. borough council, to 
whom the council had lawfully delegated the 
management of the electricity supply, alleging 
that defts. had wrongfully & malicious] 
conspired & combined among themselves 
with the London District Committee of the 
Electrical Trades Union to procure & induce 
the borough council, its servants & agents, 
to discontinue the supply of electrical power 
to pltfis. The writ in the action was issued 
on Jan. 18, 1927. Defts. denied pltfs.’ 
allegations, & pleaded Public Authorities 
Protection Act, 1893 (c. 61). At the trial 
it was proved that at the end of Apr. 1926, 
when the general strike was threatened, the 
Govt. made preparations for the maintenance 
of essential services & offered to provide naval 
ratings to take the place of workers who 
might go on strike. ‘lhe Govt. also issued an 
Emergency Order relieving the S. borough 
council from its obligation to supply the whole 
of the aid requirements of consumers of 
power by 50 percent. Defts. did not accept 
the Govt.’s offer of naval ratings to work the 
electricity plant, considering it «nwise to do 
so in view of the likelihood oi disorder in 
the borough ; but they discussed the position 
with the Trades Union Council & eventually 
resolved that if the union workers would con- 
tinue the supply of light they would abandon 
the supply of power. The result of this was 
that the supply of power to pltfs., as to all 
other occupiers of premises in the borough, 
was discontinued, whereby pltfs. suffered 
damage. The jury found that defts. in mak- 
ing the agreement whereby power was not 
tars to pltfs. were not acting in good 
faith & in the honest belief that they were 
carrying out their statutory duties, & that 
they were actuated by an indirect motive to 
injure pltfs. & to further the interests of 
those taking part in the strike. Upon these 
findings judgment was entered for pltfs. 
Defts. appealed :—Held: there was no 
evidence to support the jury’s findings.— 
ScCAMMELL G. & NEPHEW, LTD. v. ITURLEY, 
[1929] 1 K. B. 419; 98 L. J. K. B. 98; 140 
L. T. 286; 935. P.99; 27 L. G. R. 68, 0. A. 


 Refd. Kv. Mimitor of Health, Er pn. Yafio, 
11930) 2 Kk. B, 98 


88a. -——— Injunction to restrain supply by another 


person.|—-Pitfs., a local authority empowered 
to supply electricity within a certain area, 
sought an injunction under Electric Lighting 
Act, 1909 (c. 34), s. 23, to restrain deft. from 
supplying electricity to certain consumers in 
the area :—Held: as the supply of electrical 
energy was not deft.’s primary business, the 
action failed.—CAERPHILLY URBAN DISTRICT 
CoUNCIL v. GRIFFIN, [1928] Ch. 171; 97 





p i. At fixed rate definite 


nt of power to 


itf. town to con t 
aupp Pp elect 


ic energy from its § v. 
lant for a definite period at 

at such a contract 

vires, since it wiped out during 


N Co-OPERAT: 
(1928) 1 D. L. R. 
-R. 334; 22 Sask. 


sc. Powers of muntcipality.as under- 


42a. 


47, 


ENGLISH AND Empmez Diarst SUPPLEMENT. 


L. J. Ch. 189; 188 L. T. 516; 92 J. P. 6; 44 
T. L. R. 182; 26 L. G. R. 88. 
——— Supply to premises partly outside area— 
Point of supply within area.|—Defts. were 
authorised by the Oounty of London 
(Northern Extensions) Electric Lighting 
Order, 1897, made under Electric Lighting 
Acts, 1882 (c. 56) & 1888 (c. 12), to supply 
electricity within an area adjoini the 
relators’ area of supply. Sect. 6 of the Order 
pica the supply of energy by defts. 
eyond their area of supply, & Electric 
Lighting Act, 1909 (c. 34), s. 23, contains a 
general prohibition against supplying energy 
outside an authorised area. efts. entered 
into a contract to supply a firm having a 
small part of its premises within defts.’ area 
of supply & the remainder of the premises in 
the relators’ area of supply. For the purpose 
of this contract defts. erected their apparatus 
on the part of the premises of the firm within 
their area, & the consumers’ terminals, that is, 
the point where the electricity was passed from 
defts.’ service lines to the lines on the firm’s 
premises owned & controlled by them, were 
also on that part of the premises. The use 
of electricity on this part of the premises was 
trivial. In the circumstances the A.-G. 
brought an action on the relation of the 
relators to restrain defts. from supplying 
energy to the firm outside their area :—Held : 
the point of supply was the consumers’ 
terminals, & as the firm’s terminals were 
within defts.’ area, defts. had not committed 


‘any breach of the prohibitions in their Order 


& the Act of 1909.—A.-G. v. COUNTY OF 
LONDON Extecrric SuppLy Co., [1926] Ch. 
542; 95 L. J. Ch. 357; 185 L. T. 601; 42 
T. L. R. 328: 70 Sol. Jo. 486. 

Add. Annotation :—As to (1) Refd. Crediton 
Gas Co. v. Crediton U. O., [1928] Ch. 447. 


52. For the paragraph in the original volume 





town to fix from time to time such rates 
as it may deem necessary in the proper 
management of the utility, of which 
the counci]] are in 4a 
for the public.—BRoapvirw Town 
TOHEWA 


OREAMERIES, LTD., 
1119; [1938] 1 W. 
L. R. 356.— AN. 
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senso 


substitute the following paragraph :-— 


Not incompatible with performance of 
statutory duties.|—By a Provisional Order 
of 1898 the B. Council were constituted 
electricity undertakers in B. with power to 
charge up to a certain maximum price, but 
with authority to make special agreements 
with particular consumers as to price. By a 
transfer deed of Dec. 31, 1901, approved by 
the Board of Trade, the B. Council trans- 
ferred the undertaking to defts. with a 
provision for retransfer if defts. made default 
in their obligations as undertakers. By a 
supplemental deed of same date, made 
without the approval of the Board of Trade, 
defts. agreed with the B. Council not to 
charge higher prices than those charged in 
the adjoining borough of S. In 1911 the 
B. district & the contractual rights of the 
B. Council were transferred to pltfs., the 
S. Corpn., but defta. still remained electricity 
cramer mga ee et ners havin earit nd 
egun charge er prices pltis., 
pitfs. brought an action to restrain their 


taker—No Legend a hated oe Jor delay 
nm payment. m corpn., 
though it may allow discounts for 
prompt payment for lies of gas or 
elec ty, cannot sure for delay 
in payment unless it is given statu- 

authority so to do, & no suob 
uthority at present existe.—NEISON 
Crry . & BURBRIDGE, [1930] 
N. Z. L. R. 269.— Ze 


IVE 


Annotation 


breach Defta. contended that 
their agreement was ulira vires both under 
Electric Lighting Act, 1882 (c. 56), s. 11, 
which prevented them from divesting them- 
selves of their statutory powers without the 
consent of the Board of e, & under 
the general law applicable to statutory under- 
i -—Held: the agreement was a 
business transaction into which defts. might 
reasonably enter ; it did not fetter the powers 
of defts. & was not incompatible with the 
performance by them of their statutory 
duties, & was not therefore ultra vires.— 
SourTHporrT CoRpPN. v. BIRKDALE DISTRICT 
ELgorric Suppty Co., [1925] Ch. 794; 94 
L. J. Ch. 871; 183 L. T. 354; 897. P. 149; 
89 Sol. Jo. 523; 23 L. G. R. 490, C. A.; affd. 
sub nom. Birkdale District Electric Supply 
Co. v. Sout port Corpn., [1926] A. C. 855; 05 
L. J. Ch. 687; 184 L. T. 673; 90 J. P. 77; 
42 T. L. R. 8038; 24 L. G. R, 157, H. L. 
wn v. Dagenham Urban District 


°. 
— 
e 


Refd. Bro 
Council, [1929] 1 K. B. 737. 


64. 
65a. 


Add. Annotation :—Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (1927), 138 L. T. 465, 
Liability for—Under Electric Lighting (Clauses) 
Act, 1899 (c. 19).]—Pitf., who was a farmer, 
was the occupier of property in the neigh- 
bourhood of an electricity power station 
which had been crected by deft. corpn. under 
Parliamentary powers & which emitted fumcs 
heavily charged with sulphur & sulphur 
compounds so as to damage the property 
occupied by the pltf. In an action for a 
nuisance »—Held: (1) above Act did not 
expressly make defts. liable for a nuisance, 
but (2) as defts. had not proved the nuisance 
to be the inevitable result of the exercise of 
their statutory powers pltf. was entitled to an 
injunction & damages.—MANCHESTER CORPN. 
v. FARNWORTH, [1930] A. C.171; 99 L. 3, K. 5B. 
83; 46 T. L. R. 85; 73 Sol. Jo. 818; 94 J.P. 
62; sub nom. FARNWORTH v. MANCHESTER 
oe 142 L. T. 145; 27 Ih. G. R. 709, 


67. Add. Annotations :—Refd. Farnworth v. Man- 


chester City Corpn., [1929] 1 K. B. 533; 
Price v. Hilditch, [1930] 1 Ch. 500.  Mentd. 
Horton’s Estate v. Beattie (1926), 42 T. L. ht. 
701. 


70a. Fumes—Injunction.}—MANCHESTER CORPN. 


v. FARNWORTH, No. 65a, ante. 


Vol. XX.—Electric Lighting. Cases 52—106a. 


72. 


73. 
76. 


106a. Time for ascertainin 


Add. Annotations :—~Consd. Noble v. Harrison 
{1926] 2 K. B. 382. Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Refd. Ilford U. ©. v. Beal, [1025] 1 K. B. 671; 
Booth v. Thomas (1926), 95 L. J. Oh. 160; 
Smith v. G. W. Ry. (1926), 185 L. T. 113; 
Glanville v. Sutton (1927), 44 T. L. R. 98; 
G. W. Ry. v. S.S. Mostyn, [1928] A. O. 57; 
Pontardawe R. D. 0. v. Moore-Gwyn, [1929] 
1 Ch. 656; Fardon v. Harcowt-Rivington 
(1980), 47 T. L. R. 25. Mentd. Hines »v. 
Tousley (1926), 95 L. J. K. B. 778. 
Add. Annotation :—Refd. Manchester Oorpn. 
v. Farnworth (1929), 46 T. L. R. 85. 
Add. Annotation :—Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 583. 
value of property.] 
Under an Electric Lighting Confirmation 
Order Act, it was directed that a co. should 
sell, & a local authority might, & should 
urchase that part of the undertaking & 
usiness of the co., which was situate in the 
area of the local authority. After a notice 
to treat had been given the co. incurred a 
considerable amount of further capital 
expenditure in respect of the undertaking. 
The purchase-prico having been left to 
arbitration & the arbitrators referring it to 
an umpire, the umpire in fixing the purchase 
price considered that the adjustment of the 
rights of the parties in respect of such capital 
expenditure, did not come within the award, 
& fixed the price without considering it. 
On an action brought by the co. for specitic 
performance, it was submitted by the local 
authority that tho co. could not show a good 
title to certain property comprised in the 
purchase. At the time of the hearing of the 
action the local authority were endeavouring 
to obtain Ieave to borrow the purchase 
money on the security of their rates :—- 
Held: the High Ct. in this action was the 
proper party to adjust the rights of the 
parties as to the additional capital expendi- 
ture, that an inquiry must be directed on 
the matter of the additional expenditure, the 
local authority being entitled to the under- 
taking of the co., as it vas at the date of 
murchase subject to necessary fluctuations 
before completion, & that it could not have 
thrust on it an unduly enlarged undertaking. 
—METROPOLITAN Enecrric Supery Co., 


re eee ar te ee re mn te -—— om 


PART II. SECT. 11, SUB-SECT. 5.—B. 


sk. Whether entitled to tien-——Under 
Public Utilities Act, R. S. 
c. 204), s. 27.}—WELLAND Crry ». 
LECTRIO Srre. & Mxrrats Co., LTD., 
(1927] 2 D. L. R. 168; 60 O. L. R. 
127.—CAN. 


sl, —— Supply to tenantse— 
Tenants evicted.|—Held : the only right 
of the undertakers was to 
damages for the refusal of the con- 
sumers to carry out their contract.— 
Re MoKitrrick PROPERTIES, LTD., 
oar) 2 D. L. R. 938 . 60 O. L. R, 133.— 





PART IL. SECT. 13, SUB-SECT. 2. 


st. Falling «wires — Compenaation. } 
Damage to d or sang con 
wires, arising apart from unautho 
or ligent acta on the part of a power 
for which claimants would have 
@ remedy i & action at law :—Held: 
improbable & too speculative to form 
@ subject of compensation.— Woop v. 
TaR4NakI ELgZOTRIO-POWER BOARD, 
{1927) N. Z. L. R. 392.—N.Z. 


PART Il. SECT. 18, SUB-SECT. 3. 


78 1. ——~— Limitation of—Statutory 
authority.J—The principle of Rylands 
v. Fletcher, No. 72, does not apply to 
persons properly exercising  tholr 
statutory powers.—HANOOCK vo. MID- 
LAND JUNCTION MUNICIPALITY OORPN. 
(1926), 28 W. A. L. R. 91.—AUS. 


PART II. SECT. 25. 


sa. Property in apparatus on 
pine ee swiches & 

ulbs.}—Held : e words “ dynamos, 
poles & wires’? in 3 Edw. 7, 1903 
c. 45, 8. 20, refer to the equipment 
nece: to render electricity avall- 
able for the ratepayers generally, as 
contrasted with equipment necessary 
to supply any individual ratepayer. 
The expression “‘ all other machinery 
construed generis with he 
words ‘‘d os, poles & wircs 
does not include transformers, switches 
or eleotric bulbs in private houses or 
factories, & which would only benefit 
the individual ratepayers & not the 

neral peer of the ratopayers.-— Ez p. 

Ewis, {1923} 1 D. L. R. 146; 50 
N. B. R. 446.—CAN. 
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PART Il. SECT. 27. 


sb. Whether compulsory-—A greement 
with provison for arbitration con- 
rmead by atatute.)}—An agreoment 
yetween a municipality & a co. for 
the supply of electric light & other 
services to the citizens of the muni- 
cipality contained a clause for the 

justment of rates in future between 
the partics with provision for arbn., 
& an Act was passed in 1906 
confirming it & declaring it binding 
upon the parties: -Held: the effect 
of the Act was not to turn the clause 
in the agreement into a statutory 
obligation to go tv arbn. but the 
Act only made valid & piniene. what 
without {t might bave boon an invalid 

reement.—RKep Druin (CITY) v. 

ESTERN GENERAL HE LEecrrRio_Co., 
(1924) 2D. L. RR. 317; Ww. W 
1092; 20 Alta. L ht. 372.—CAN 

sd. Authority of counsel to refer 
dispute to arbitration——Validtty of con- 
sequent @ —Power Commiaston Act, 
Rk. S. O., 1914 (e Bo). 8 16.}—BEAOR v. 
Hypro ELgcTric POWER COMMISSION 
OF OnTaRto, [1927] 1 D. L. RB. 277; 
{1927} 8. 0. R. 251.—OCAN. 


Cases 106a—llla. Enazuish anp Empire Dicest SUPPLEMENT. 


LtpD. v. MARYLEBONE CORPN. (1903), 67 J. P. 
382; 1L. G. R. 673. 


Annotation Apia. Oxford Corpn. v. Oxford Electric Co., 
Ltd. (1930), 143 L. 


T. 577. 


106b. ——-.}—By the Oxford Electric Lighting 


111. 


er, 1890, which was a provisional order 
granted by the Board of Trade under the 
Electric Lighting Acts, 1882 (c. 56), & 1888 
(c. 12), power was given to the predecessors 
of applt. electric co. to supply electricity in 
©. In 1892 applt. co. became the successors 
of the undertakers named in the order of 
1890. Under sect. 63 of the order the local 
authority, resp. corpn., could within forty- 
two years give notice requiring the under- 
takers to sell, subject to all subsisting rights 
& contracts, at a price to be ascertained 
by either of two methods, the one selected 
in this case being by capitalising the net 
profits of the undertaking at 5 per cent. per 
annum upon the capital of the co. shown by 
the books of the co. to have been properly 
expended on the undertaking at the date of 
the notice requiring the undertakers to sell. 
Sect. 4 provided that if the undertaking was 
purchased in accordance with the provisions 
of the order the local authority should from 
the date of such purchase be the undertakers. 
By sect. 8, the undertakers were required to 
keep accounts of the capital employed for 
the purpose of the business distinct from any 
other accounts. In accordance with sect. 68 
notice was given by the corporation on 
Dec. 3, 1928, to the co. to sell. An action 
was brought by the corpn. to determine what 
was the proper method for ascertaining the 
purchase price to be paid by the corpn., 
& what was the date as from which the sale 
was cffected & the corpn. became entitled 
to take the profits of the going concern. ‘The 
corpn. claimed that the price should be 
arrived at by capitahsing upon a basis which 
the order did not fix, a sum of 5 per cent. 
upon the capital of the co. shown by their 
books to have been’ properlylexpended upon 


the undertaking, upon the footing that that 
sum represented the annual net profits of the 
co.’s undertaking, & that they were entitled 
to the profits as from the date notice was 
given, namely, Dec. 3, 1928. The co. 
asserted that the price ought to be fixed by 
capitalising the annual net profits of their 
undertaking upon a 6 per cent. basis, in 
other words, to first ascertain what the 
annual net profits were & then the capital 
sum which, if invested at 5 per cent., would 
produce those profits, & that they were 
entitled to retain the profits down to the 
date when the purchase money had been 
ascertained, & the obligation of the corpn. 
to pay it had arisen. The judge accepted 
the view of the corpn. on both points, holding 
that the date from which the purchase was 
to take effect was not dependent on the fixing 
thereof by the Jélectricity Commissioners 
under Electric Lighting Act, 1888 (c. 12), 
8. 2, but was to be ascertained by reference 
to the provisional Order of 1890 alone :— 
Held: there would be difficult calculations 
necessitated by the co.’s method of arriving 
at the purchase price, & sect. 8 might be used 
as indicating that the method suggested by 
the corpn. was right & would simplify the 
calculation. Where there was no special 
indication of the date when property was to 
change hands the date of the transfer would 
be that of taking possession after a good 
title was shown, but here there were certain 
indications. The co. relicd on sect. 4 of the 
order as showing that the date must be when 
the local authority acquired their rights 
& responsibilities upon payment of the 
purchase-money, but sect. 4 dealt with a 
different matter to sect. 63, & did not eluci- 
date the interpretation of sect. 63, sub- 
clause 1, the clause elected as the basis for 
arriving at the price. The words “ at the 
date of such notice’’ in that sect. showed 
that to be the crucial date. - OXFORD CORPN. 
® OXFORD ExLectric Co., Lrp. (10930), 143 
Tt. T. 577; 94 J. P. 229, C. A. 


Part IV.—Special Legislation—Power Acts. 


Add. Annotation :—Consd. Southport Corpn. 
Guten District Electric Supply Co., 1985] 


111a. Act authorising application by another party 


sf. Power Commiasion Act, RB, S. O., 


for power to supply energy within area of 


PART IV. ad 
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Submission of question to electora 
are ‘‘ electors of the munici- 
pality.”’} ELDRINGE v. SOUTHAMPTON, 


supply—Consent of undertakers unnecessary.]} 
—R. v. ELECTRICITY ComRs., Ez p. YORKSHIRE 
ELEcTRIC POWER Co. (1927), 138 L. T. 280; 
A a P.191; 44 T.L. R. 26; 251. G.R. 624, 


[1929] 3 D. L. R. 629; 63 0. L. R. 
645. CAN. 


Vol. XX.—Equity. Cases 2—253. 


EQUITY. 
Part I.—Nature and Purpose of Equity. 


2. Add. Annotation :—Mentd. Re Wait, [1927] 1 Ch. 606. 


Part I1.—Equitable Maxims. 





30. Add. Annotation :—Refd. Tallack v. Tallack 186. Add. Annotation :—Refd. Re Blackwell, Blach- 
& Broekema, [1927] P. 211. well ». Blackwell, [1020] A. C. 318. 

31. Add. Amnnotation:—Mentd. Re Boundary 1983, ——~ Purchase pendente lite.) —A 
between Canada & Newfoundland in Labrador purchase pendente lite, though without ae 
Peninsula (1927), 137 L. T. 187. notice, & for a valuable consideration, shall 

44, Add. Arnotations :—Refd. Wright v. Morgan be set aside.——-SORRELL v. CARPENTER (1728), 
[1926] A. C. 788; A.-G. v. Goddard (1929), 2P. Wms. 482; 24 B. R. 825, L. ©. 

98 L. J. K. B. 743. Bnnolatens : —Consd. Bollamy v. Sabine (1857), 1 

59. Add. Annotation :—-Refd. Charles v. Cardiff & J. 566; Wigram v. Buoy 1894} 8 Ch. of Ret. 
Collieries (1928), 44 T. L. R. 448. Motealfo v. Pulvortoft (1813), 3 * & B. 200 ; 

76. Add. Citation :-—182 L. T. 21. | 219. Tew neg :- Refd. Clayton v. Clayton, 

86. Add. Annotation :—As to (1) Apld. Berry v. OSE gent pea : 

Berry, [1929] 2 K. B. 316. 233a. —- — ——.]—PItf. filed a bill to have a con- 


veyance set aside. Deft. had conveyed the 
estate to mtgees. :—~Held: they, as pur- 
chasers for valuable consideration without 


101. Add. Annotation :—Refd. Liggett Uarerpeel) 
v. Barclays Bank, [1928] 1 K. B. 
108. Add. Annotation :—Mentd. Blay v. Sal & 


: : notice, could not be interfered with.— - 
Morris, [1930] 1 K. B. 628. BULLEY v. BULLEY (1874), 9 Oh. App. 739; 
108. Add. Annotation :—Refd. Soviet Republics 44 L. J. Ch. 79; 30 L. T. 848; 22 w . 779, 
Union v. Belaiew (1925), 42 T. L. R. 21. L. JJ. 
138. Add. Annotations :—Generally, Refd. Maine : 
& New Brunawick Hlectrical Power o.. 239a. -—-- —-—.] -HARRInON v. Horri (1695), 


Pree. Ch. 51; 21h. R. 


26. 


Ltd. v. Hart, [1929] A. C. 631; Simpson p. 1 Eq. Cas. Abr. 381 ; 


Maurice’s Exors. (1929), 45 T. Ll. Tt. 581. 
140a. S. P. Ricu v. SypENHAM (1671), 1 Cas. in 
Ch. 202; 3 Rep. Ch. 74; 21 EH. R. 733. 
159. Add. Annotations :-——As to (1) Consd. Re 
Wait, [1927] 1 Ch. 606. Refd. Cotton v. Heyl, 
[1930] 1 Ch. 510. As to (2) Consd. Re Wait, 
[1927] 1 Ch. 606. 

173. Add. Annotation :—Refd. Re Wuit, [1927] 253. 


252. Annotutions : - For ‘‘ Refd. Stickney v. Keeble 
f1915] A. C. 386” read “ Consd. Stickney v. 


Keeble, [1915] A. C. 386.” 


Add Annotations : —Apld. Bernard v. Williams 
(1928), 139 I. T. 22. Refd. Lock ev. Bell 
(1930), 60 1. Jo. 219. 


Add. Annotatiwns :—- Consd. Re Sandwell Park 


1 Ch. 606. 


177. Add. Annotation :—Consd. 
[1929] oo be 318. 


Blackwell v. Blackwell, 


PART II. SECT. 5, SUB-SECT. 1. 

97 1. Imposition of equitable terins— 
As condition of relief.)}--A_ person who 
seeks equity must do equity, & there- 
forc one who demands Ber ormenee of 
an agreocment to hol proper vi ae. 
trust for him must be con av 
the agreement equitably conatiaed: — 
Re REGAL bias has al Co., Er p 
TrusTex, (1924) 1 D. L. R. "947; ; v1 
Cc. B. R, 418.—CAN. 


PART II. SECT. 5, SUB-SECT. 2. 

sa. Applicable to school ton. J 
Bie PUBLic SECOr: OARD 0. 
QUEENSTO WoMmeE INSTITUTE. 
(i926) 4 D. L. R. 13; "59 0. L. R. 213. 
—CAN, 


PART Ii. SECT. 6. 
180 vi. ——— -——.}-McGume v. 
PrRoaser, (1925) 3 D. L. R. 866. —CAN. 
PART II. sept 7. 


Wits of eamerthinr Bhectinend: y= 
_ of owner. -Eje 
a pa JaDU NATH Mp Bjectnent}— 
L. R. 55 Cale. 1090.-—IND. 








ony Co., Kield v. The Co., [1929] 1 Ch. 


Re Blackwell, 277 ; 


- eed —-— 


PART Il. SECT. 11, SUB-SECT. 1. 


192 iv. ~---—- —— .J—In April, 1923, 
fr co. entered into an agrocment 

i ig with WB. for a lease to the co. 
for five years of certain land. B. died 
in Feb, 1924, This action was brought 
on May 20, 1924, against the exors. of 
B. & agaiust to whom the exurs. 
had, in’ May, 1924, agreed to sell the 
same land: & the M. co., to which the 
land was (by direction of G. ) conveyed 
hy the exors. of B. on July 13, 1924 
was added as a deft. Pitf. co. clalmec 
Attest nares of ita cement 
with L., a declaration that ita rights 
were paramount to the rights of defts., 
in the land, & in the alternative 
damages for delay in carrying out tho 
i bastgerds & for breach there en ar cere 

cate of la pendens was regi 
May 21,1924. On May 2 20, 1924, which 
was after the making of the ‘second 
agreement, but before its registration 
on that day, defta. received notice of 
the claim mado by plitf. co. Defta. 
G. & the M. co. contended that they 
were purchasers in good ain without 
nation, of sa co.’8 were 
entitled to the benefit of the Registry 
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—— eee 


Lock v. Bell (1930), 69 TL. 
Refd. Bernard v. Williams (1928), 139 L. T. 22. 


Jou. 219. 


— er arene ee ee 


Act, B.S. 0, 1914, 0. 124, 3s. 71, 72, 73 

15 :—-Held: ect. 7) was applicable 
to the facts of the case; at the time of 
the purchase thene dofte. had no actual 
notice of pltf. co.’ claim or agreement, 
& their agreement was registered before 
pitf. co.’s ~in fact the latter was never 
registered atall & the provisions of the 
Act afforded them a complete defence, 
but, leaving aside the provisions of the 
Registry Act, defts. had the better 
equit y.— PARAMOUNT eae a LYrp, 
v, BRANDENBERGER, Re LK. 

573; 620. L. R. 579.—-CAN 


sb. Defence of purchase for value with- 
out notice Not pleaded Right to raise 
on appeal.j—The plea of bond fide pur- 
chase for value is one which Ache to 
be specifically alleged & proved by 
those who rely on it. Where, there- 
fore, defts. did not plead that they 
were bond fide purchasers for value 
without notice & no issue was raised 
on this point, which was for the first 
time taken In argument in the appellate 
ct. :—-Held: the defence was not 
avalilablo to defta. at the appellate 
stage. Aad ta i SINGH v. PHEKO Siva 
(1928), I. L. R. 7 Pat, 584.— IND. 


e 


Cases 258a— 495b. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part I11.—Equitable Jurisdiction or Equitable Relief. 


258a. S. P. DrReEwRy v. BARNES (1826), 3 Russ. | 808. Add. Annotation :—Refd. Soviet Republics 


94; 5L. J. 0.8. Ch. 47; 38 E. BR. 611. 
Annotations :—Mentd. A.-G. v. Pearson (1846). 2 Coll. 681; 
Delarue v. Church (1851), 20 L. J. Ch. 183; Preston v. 
Great Yarmouth Corpn. (1872), 7 Oh. App. 687, n. 
202a. Ple -]—-STURTON v. RICHARD- 
SON (1844), 18 M. & W. 17; 2 Dow. & L. 
182; 18 L. J. Ex. 281; 8 Jur. 476; 153 
E. R. 7; sub nom. RICHARDSON v. STURTON, 
3 L. T. O. 8S. 164. 
Annotations :—Retd. Eason v. Henderson (1848), 12 Q. B. 
986; Henderson v. Eason (1861), 17 Q. B. 701. 


298a. One tenant in common locking gate 
& taking away grass.|—Held: the circum- 
stances did not amount to an ouster, nor to 
a destruction of the common property, & 
the only remedy was a proceeding for an 
account.—JAcoBS v. SEWARD (1872), L. R. 
6H. L. 464; 41 L. J. O. P. 221; 27 L. T. 
185; 36 J. P. 771, H. L. 

Annotation :—Refd. Birkin v. Smith, [1909] 2 K. B. 118. 











~ = 


Part IV.—Exercise of Equitable Jurisdiction by the 


Union v. Belaiew (1925), 42 T. R. 


21. 


882. Add. Annotations: — Mentd. Ouellette v. 
Canadian Pacific Ry., [1925] A. O. 569; 
Gilbert v. Gilbert & Bougher (1927), 96 L. J.P. 
187; Auchteroni v. Midland Bank, [1928] 
2 K. B. 294; rear, Bache Motors v. Kent 
County Council & port Minister (1928), 
139 L. T. 265; Shotts Iron Oo. v. Curran, 
[1929] A. C. 409. 


Add. Annotation :—Refd. Anderson v. aa 
able Assce. Soc. of the United States (1926), 
184 L. T. 557. 


Add. Annotation:—Refd. Re Barratt, Na- 
a aia cas Bank v. Barratt, [1925] 


847. 


858. 


High Court. 


475. Add. Annotation :—Mentd. 
Richards, [1927] 1 K. B. 874. 


Add. Annotations :—Generally, Mentd. The 
City of Baroda (1926), 184 L. T. 576; Ankin v. 
eo cae North Eastern Iy. Co., [1930] 1 


Add. Annotation :—Mentd. Purnell v. Roche, 
[1927] 2 Ch. 142, 


Add. Annotations :—N.F. Legh v. Legh (1930), 
143 L. T. 151; Lynn v. Bamber, [1930] 2 
K. B. 72. . 

Add. Annolations :-—N.F. Legh v. Legh (1930), 

143 I. T. 151; Lynn v. Bamber, [1930] 2 

K. B. 72. 

———.}—In an action for an account 
where the plea of limitation is raised, a reply 
that there has been a fraudulent concealment 
of the true facts is a good answer to the pica, 
& the doctrine of equity will apply & time 
only begin to run from the time the truth 
became known.-—-LEGH v. LEGH (1930), 143 
L. T. 151. 

Annotation :—Folld, Lynn v. Bamber, [1930] 2 K. B. 72. 


Id-al Films v. 
482. 


484. 


404. 


495. 


495a. 





PART III, SECT. 8, SUB-SECT. 1. 


so. Raght fo maintain action—Dis- 

uted, allegations raised by pleadings— 

hether ehminary ponds raised.j-—— 
Pitf. having brought an action against 
deft. for an account of moneys receivod 
by deft., an order was made in chambers 
for an account under the Rules of the 
pupreme Ot., 1909, Ord. 15,r.1. Prior 
to the order being made pleadings had 
been delivered, & in bis defence deft. 
made certain ateee one which were 
disputed b pltf. :—Held : 
allegations did not raise preliminary 
points to be decided before the takin 
of the accounts, but pointe which woul 
arise upon the of the accounts. 
—-LE MESURIER v. CONNOR, [1927] 
Ww. A. L. R. 66.—AUS. 


PART Il. acd ae 8.— 
» (a). 
sd. Materiality of error — Parties 


in _fiductary 
account that 


318 iv. oa 


to make is for 
phols account.— 


relationship.}--The cts. 
will grant ee 
errors less considerable than usual 


relationship.—Ranim v. Low 
I. L. KR. 3 ry 1.—IND. 
PART Ill. aEvr (abate 8.— 


}~-Where a 
fraudulent error is diseovered in settied 
accounts, the proper order for the ot. 

e Peo 


pening of the 
Ranm v. Low (1924), 
L. R. 3 Ran. 1.—IND. 
PART Il. SECT. 8, SUB-SECT. 8.—C. 
362 it, —— For what 


Wh of importance has 
” error oe mt 
ved in an account stated, though 








-}—Since the Jud. Acts the equit- 
able principle that active & fraudulent con- 
cealment on the part of deft. constitutes a 
good reply to the Stat. Limitations is applic- 
able even to pure common law causes of 
action; & even without the element of 
active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft. sold pltf. plum trees war- 
ranted as ‘‘ Purple Pershore.’”’ Pltf. some 
years afterwards, finding that the trees were 
not ‘‘ Purple Pershore,’ brought an action 
in 1928 claiming damages for breach of 
warranty. Deft. denied the breach & 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of the 
breach :—Held: either of these pleas was 
relevant in answer to the Stat. Limitations. 
Llowever, pltf. upon the evidence had failed 
to establish the charge of fraud.—LyYNN v. 
BAMBER, [1930] 2 K. B. 72; 99 L. J. K. B. 
504; 148 L. T. 231; 46 T. L. R. 367; 74 
Sol. Jo. 298. 


405b. 


~_ — - 


such error may not be important 


reopen an | enough to jus the opening of tho 
been settled for | ,cttled accounts, the ct. should permit 
the accounts to be surcharged & 





whero the partios stand in a fiducia. faisified nerally.— Ranim v. Low 
(1924), (1924), I. e R. 3 n. 1.— IND. 

362 ili. ——— Partiesin 
relahionship.}—The cts. will epirapcaded 
mission to sure & an 
account that has n sett for 


Je | errors less considerable than usual 

where the parties stand in a fiduciary 
relationship.—Ranim ©. Low (1924), 
I. L. R. 3 n. 1.-—IND. 


cannot to questi 


ayment he accounte have n 
vetted. —- Rani vw. Low (10924), I. L. R. 
3 Ran. 1.—IND. 
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4972. 


649a. 





Variation of specialty by parol agree- 
ment.]—Since by Jud. Act, 1873 (ce. 66), 
8. 25 (11), as re-enacted by Supreme Court 
of Judicature (Consolidation) Act, 1925 (c. 49), 
s. 44, in the case of a conflict between the 
rules of law & the rules of equity the rules 
of equity are to prevail, a contract under seal 
may be varied by a subsequent parol agree- 
ment.—BERRY v. BERRY, [1920] 2 K. B. 316; 
Hive B. 748; 141 L. 1. 461; 45 T. L. BR. 


501. Add. Annotation :—Refd. Hyman v. Hyman, 


Hughes v. Hughes (1928), 189 L. T. 416. 


504. 


505. 


506. 


508. Add. Annotation :-—Mentd. 


Vol. XX.—Equity. Cases 497a—'719a. 


Add. Annotation :—As to (2) Refd. Re Wait, 
[1927] 1 Ch. 606. 


Add. Annutation :—Mentd. Price v. Hilditch, 
{1930] 1 Ch. 500. 


Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Itd. (1930), 46 
T. L. R. 485. 


Part Vi.—Priority. 


508a. ———.|—-ANON. (1675), 2 Cas. in Ch. 208; 


22 E.R. 9138. 


611. 


Add. Annotations :--Apld. Commonwealth 
Trust v. Akotey, (1926}A.C.72. Refd. Jones 
v. Waring & Gillow, [1926] A. C. 670. 


Part Vil.——Notice. 


643. Add. Annotations :—As to (2) Refd. Parker tr. 


Judkin (1930), 170 L. T. Jo. 514. Generally, 
Refd. He Murphy’s Estate, Morton v. 
Marchanton (1930), 74 Sol. Jo. 321. 


-J—The doctrine of constructive notice 
operates adversely to a person who neglects 





661a. 








-]—As a general rule the equitable 

doctrines of constructive notice are not to be 

extended to purely commercial transactions. 

—- GREER v. Downs SupepLy Co., [1927] 2 

iy B. 28; 061. J. K. 3B. 5384; 137 L. 1. 174, 
. A. 


to inquire ; it does not entitle such a person | 673. 1dd. Annotation. Generally, Mentd. Blav v. 
to claim for his own advantage to be treated Pollad & Moris, [1980] 1 JK. B. 628. 
as having knowledge of the facts which | 686. Add. Annotation :—Generally, Refd. Man- 


inquiry would have disclosed.—IlouaHTon 
& Co. v. NoTHARD, Lowe & W118, [1927] 
1K. B. 246; 96L. J. K. B. 25; 136 L. T. 


chester & County Bank v. Monk (1920), 78 
Sol. Jo. 466. 


Add. Annotation :—As to (1) Refd. Kredit- 


140, C. A.; affd., [1928] A.C. 1, H. L. 
Annotations :—— Refd. Newsholme Bros. v. Road Transport 
& General Inace. Co., Ltd., (1929) 2 K. B. 356. Mentd. 
Kreditbank Cassel G. m.B. H. o. Schenkers, [1927] 1 K B. 
£2¢ i Pr aioe (Liverpool) v. Barclays Bank (1927), 137 


bank Casse] GQ.m.b. IT. v. Schenkers, [1926] 
2K. B. 450. 

Add. Annotation :— Refd. Turbay Motel v. 
Jenkins, [1927] 2 Ch. 226. 
——.J—Haru v. Smita (1808), 
Ves. 426; 33 BR. R. 584. 


Annotations :— Consd. Pope v. Garland (1841), 4¥.&0. Ex. 
28m. & G. 225; Grosvenor 


719a. 





652. Add. Annotation :—Mentd. Public Trustee v. 14 


Lancaster Duchy, [1927] 1 K. B. 516. 
659. Add. Annotations :—Apld. Greer v. Downs 


sl. In Ontario—D 
to present claim to Department of Crown 


Lands. }—JOHNSTO 
4 Dd. lL. R. 902; 59 QO. L. R. 475.—CAN. 


PART VI. SECT. 2, SUB-SECT. 2.— A. 
614i. Time 


urchased various securities which 


next of kin sought a declaration that 


648 i. Nature of doctrine. 


Supply Co., {1927} 2 K. B. 28. Refd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


PART IV. SECT. 2. 


eprivation of right 659 i, 


N vo. STBACY, (1926) 


to gt 


alone insufficient ve 
.}—A widow & admlnistratrix 659 ii. —— 


he 
with the bank to secure ovet- 


for himself & for the co. The 


& ou half of 
co. With this money the 


from the man 


ties were asseta of deceased, 
& were held by the bank in t for e, who 
them :—Held : uitable estate of | making payment, 


eq 
took precedence over the | showing 





394; Drysdale v. Mace (1854), 2 
v. Green (1858), 26 L. J_ Ch. 17 
L. R. 10 GC. P. 420. 





PART VII. SECT. 3, SUB-SEOT. 2. 


Commercial _tranaacttonse— 
Doctrine not applwable.}—Attention 
drawn to Greer v. Downs Su 
No. 661la, supra —R. v. MCPHERSON 
& QUIGLEY & UNION BANK OF CANADA 
(Alta.), (1927) 4 D. L. 

y. WwW. n. 416.—CAN 


@ memorandum 
the car’s serial numbcr. 


Condit nal sale 
contract.}-—As a genera) rule the equit- 
able doctrine of constructive notice is 
not to be extended tu purely com 
mercial transactions. 

On Apr. 29 pitf. completed payment 
for a motor car which he had 0 
buy from the Motors’ Co, but which 
had not yet heen recelvod by said co 

ufacturers. On receiving 
payment the Motors Co. gave pitf.’s 
had acted as pitf.’s agent in 


3; VAlltips v. Miller (1875), 
Refd. Adama v. Lambort (1838), 2 
iA Carroll v. Keays, Keays v. Carroll (1873), 22 








nates 


had beon assigned to defts., Dealors 
Kineauce Co, reserved title to the car 
until paymont in full by the Motots 
Co, which payment had never been 
made. Said contract & the assign- 
ment thercof to the Finance Co were 
executcd by the manufacturers in 
Indiana, & together with an attached 
draft ou the Hinance Co, & a bill of 
lading were forwarded to a Winnipcr 
Bank Waving paid the draft, tho 
kinance Co. secured the Motors (0 ’s 
execution of the contract on May J, & 
later sent the cur to the Motors Co. for 
sale = Pitf. had no actual notice of the 
contract between the Motors (0 & 
the manufacturers vor of Its assign 

ment :— Held: the doctrine of con- 
structive notice war not applicable to 
such a transaction, & the property in 
the car had passed to pltf., cither when 
he completed payment & the memo- 
randum of tbe scrial number was 


R. 937; 3 


agreed t: 


13 the Motors Co. having received | delivered to his wife or, if not then, 

pation ports ot Hine epee | too cet elowad plc afoso cuca it | hvu The Cay wat deitio, fo ha by 
— ; 1e breugh 1e Mo oy en the 

v. Sootr (1924), 68 I. L. T. 187.—IR. aver, Dat ot er eae have fe put | bank au agent for tho manutae eturcrs 
to a t was thereupon | received payment from ant 

PART Vil. SECT. 3, SUB-SECT. 1. eisea by defts. ite brought Pan Co -~ HUNTER v..) TRANS-CANADA 


of HunpER- 


that the con 


action of replevin 


, & defts, pleaded 
of sale between the 
manufacturers & the Motors Cu., which 
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Finant eh CORPN. (Man.), Were 1 
D.L . 346; (1929) 3 W. W. RR, S08 
—CAN. 


OS UL Paine ee me eater stirs oomenetimrenstneresthe— 


Cases 727—817a. 


727. Add. Annotations :—Apld. Melzak v. Lilienfeld, 
Sead oe 480; Fiexman v. Corbett, [1930] 
1 Ch. 672. 


729. Add. Annotation :—Apld. Flexman v. Corbett, 
(1930] 1 Ch. 672. 


7135. Add. Annotation :—Mentd. Hardie & Lane 
v. Chiltern (1927), 96 L. J. K. B. 773. 


748. Add. Annotation :—Refd. Re Des Reaux & 
Setchfield’s Contract, [1926] Ch. 178. 


765a. Stock standing in joint names—Whether 
notice of trust.|——The fact that stock or 
shares are standing in the names of joint 
owners is not notice to persons buying, or 
lending money on the stock or shares that the 
owners are trustees, nor does it put on such 
persons the duty of inquiring whether the 
property is held in trust.—KaArMENA v. 
CENTRAL BANK oF LONDON, Ivrp. (1888), 
4T. L. R. 657. 


ENGLISH AND Empire Dicsest SUPPLEMENT. 


759. For “ (1836) ”’ read ‘ (1839).” 

760a. Notice of mortgage—After payment of pur- 
chase-money countermanded—Countermand 
withdrawn.]—An owner of a house mortgaged 
to first, second & third mtgees. Ie then sold 
it, subject to the first two incumbrances only, 
to a purchaser who paid for it & took the 
assignment, but owing to misgivi he 
countermanded payment of the cheque, & 
then for the first time received notice of the 
existence of the third mtge. Being: however, 
threatened with a summons in bkpcy., he 
withdrew his countermand, & the cheque was 
paid :—Held: he was not a purchaser for 
value without notice.—TILDESLEY v. LODGE 
(1857), 3 Sm. & G. 548; 30 L. T. O. S. 29; 
3 Jur. N.S. 1000; 65 BE. R. 772. 

760b. Notice of second mortgage—After first 
mortgage discharged & purchase-money paid 
but before assignment of term.]—-MEYNELL 
v. GARRAWAY (1662), Nels. 63; 21 EH. R. 790. 


Part VIII.—Equitable Assignments. 


170. Add. Annotations :—-Distd. Kurscell v. Timber 
Operators & Contractors, [1927] 1 K. B. 298. 


Consd. Re Wait, [1927] 1 Ch. 606; Cotton v. 


Heyl, [1930] 1 Ch. 510. Refd. Re Smith, 
Franklin v. Smith, [1928] Ch.10; Re Williams, 
Richards v. Williams, [1930] 2 Ch. 378. 


Part 1X.—Conversion and Reconversion. 


775a. 








-]—Moncy was to be laid out in 
land, to be settled to the husband for life ; 
remainder to raise portions for young children; 
the money was afterwards invested, by 
direction of the husband, in S.S. annuities ; 
afterwards by will he devised generally all his 
manors, etc. to certain uses; the money in 
the funds must bo laid out in land.— H1cKMAN 
v. BAcon (1793), 4 Bro. ©. C. 333; 29 KE. R. 
920, L. C 

808. Add. Annotation :—Refd. Ite Carnarvon’s 
Chesterfield S. E., He Carnarvon’s Highclere 
S. Ii. (1926), 70 Sol. Jo. 977: ° 

807. Add. Annotation :—Refd. Re Calow, Calow 
v. Calow, [1928] Oh. 710. 

815a. Fines & Recoveries Act, 1838 (c. 74), 
s. 71.]—Testator, who died in 1875, speci- 
fically devised an undivided share in freeholds 
to his son P. for life with remainders which 
never took effect & devised the residuc of 
his real estate upon limitations which in 
1878 were held by the ct. to give testator’s 
son W. an estate tail therein. In 1877 the 
freeholds, the undivided share in which was 
devised to P. for life, were sold under Leases 
& Sales of Settled Estates Act, 1856 (c. 120), 
& the proceeds of sale representing such share 
were paid into ct. After the sale W., who 
had previously executed a disentailing deed 
dealing in general terms with the lands 
devised to him by testator’s will, executed 
another disentailing deed dealing in terms 
with the undivided share & the money in 
ct. resulting from the sale thereof. Neither 
of these deeds was executed with the consent 
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notice of the title under which such 
eT Re is retained which any one 
730 iv. ———.]—Possession is in itself ealing with the 


of P. as the protector of the settlement. W. 
died in the lifetime of P. having by his will 
devised his residuary real estate to applt. & 
bequeathed his personal estate to resps. At 
the death of P. in 1920 applt. petitioned for 
payment out of ct. of the money, claiming 
that it had passed to him as residuary 
devisee of W. :—Held: the money retained 
the character of real estate inasmuch as 
Fines & Recoveries Act, 1833, s. 71, did not 
convert disentailed money into personal 
estate for all purposes, but merely directed 
that it should be treated as personal estate 
for the purpose of the form of a disentailing 
deed.—fte DICKSON’S SETTLED ESTATES, 
[1921] 2 Ch. 108; 90 L. J. Ch. 453; 125 
I. T. 628; 65 Sol. Jo. 532, 0. A. 


817a. Law of Property Act, 1925 (c. 20), Sched. 
I., Part IV.—General devise.|—A testator, who 
died in 1928, devised to applt. all his freehold 
& copyhold property & gave all his leasehold 
property & personalty to trustees on certain 
trusts. Testator was absolutely entitled to 
two equal ninth parts of the residuary real 
estate of his father & to one-fourth part of 
certain mines & mincrals :—Held: as a result 
of Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV., & sect. 35, the real property became 
subject to a trust for sale, with the result 
that testator’s interest became, on the 
passing of the Act, personal property by 
reason of the conversion so effected, &, there- 
fore, passed under the gift of personal estate 
& not to the devisee.—Re: KEMProoRNE, 
CHARLES v. KEMPTHORNE, [1930] 1 Ch. 268 ; 





without risk, ignore.--NATIONAL BANK 
OF AUSTRALASIA, .v. JOBETH, [1921] 


property cannot, 1 W. W. HR. 379.—CAN, 
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te ce J.Ch. 177; 142 L. T.111; 46T. LR. 
Annotations ‘—Apld. e Newman, Slater v. Newman, [1930] 


R 
2 Ch. 409. Refd. Re Littlewood, Clark v. Littlewood 
(1930), 47 T. L. R. 79: Ze Tong, Hilton ». eeepes 


[1980] 2 Ch. 400; Re Cruse, Gass v. Ingham, [1930] W. & 
817b. ——— Specific devise.} In 1922 testator 





& his brother J. were seised of B. as tenants 
in common in fee simple in equa] undivided 
moieties. By his will dated May 15, 1922, 
testator specifically devised “ all my moicty 
or equal half part or share & all other my 
share in’ B. to J. 

On Jan. 1, 1926, the Law of Property Act, 
1925 (c. 20), s. 35, & Sched. I., Part IV., 
para. I (2), came into operation, & B. thence- 
forth vested in testator & J. as joint tenants 
on the statutory trusts for sale. On Jan. 29, 
1929, testator died without altering or con- 
firming his will:—Held: the specific devise 
was adeemed by the imposition of the 
statutory trusts, & J. took nothing there- 
under.—Re NEWMAN, SLATER v. NEWMAN, 
[19380] 2 Ch. 409; 99 L. J. Ch. 427; 148 
L. T. 676. 





820a. -|—Conversion out & out of real into 
personal estate, in a will, only arises where 
a testator, by a will duly executed to pass real 
estate, directs that the produce of the real 
estate shall be treated at his death as if it 
had in all respects the quality of personal 
estate.—WHYTALL v. Kay (1833), 2 My. & K. 
765; 3L. J. Ch. 04; 39 E.R. 1136. 

Annotation :—Montd. Swift v. Nash (1837), G6 L. J. Ch. 363. 


859 Add. Annotations :— Refd. ic Conquest, Roya) 
Exchange Assce. v. Conquest, [1929] 2 Ch. 
353 ; Re Whitaker, Rooke v. Whitaker. | 1929] 
1 Ch. 662. Mentd. He Gray, Public Trustec 
v. Wodehouse (1926), 70 Sol. Jo. 1112; Re 
Robins, Holland v. Gillam, [1928] Ch. 721; 
Re Smith, Vincent v. Smith, [1980] 1 Ch. &s. 


871. Add. Annotation :—Consd. Re White, Pitman 
v. White (1929), 46 'T. L. BR. 30. 

914a. -]—COLLINGWOoD v. WALLIs (1727), 

1 Eq. Cas. Abr. 395; 21 BE. R. 1128, L. C. 


915. Add. Annotations :—Refd. Ormond Invest- 
ment Co. v. Betts, [1927]2 K. B. 326. Mentd. 
Ormond Investment Co. v. Betts, [1928] A. C. 
148. 

937a. —— Specific devise of land subject to con- 
tract for sale.]|—Testator in 1925 devised all 
his freehold property situate at D. to trustees 
upon trust to hold same or the proceeds of 
sale thereof for his two sons named as joint 
tenants, & gave & bequeathed his residuary 
real & personal estate to other persons. 
Testator possessed at the date of his will] an 
undivided moiety in some thirty-seven acres 
of freehold land at D., ten & a half acres of 
which he had, in 1921, contracted to eell. 
He died in 1925, before the purchase had been 
completed, & owing to difficulties of title 
completion did not take place until Dec. 
1925 :—Held: the will having been made 
after the date of the contract for sale, & 
with full knowledge of that contract, indicated 
an intention, as shown by the reference to 
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925 iii. ——.}—M. bey ing 
specie devised certain land, ente 





to an agreement with the tenant of mission agree 
portion of the land that, in the event of the agreement. M. di 
of the Irish Land Commission advane- entered intoa fo 


ing £500 Guaranteed Land Stock to 
J.B 


nant, the tenant would purchase, 

ene: would ay: that sum, & the 
agreement prov: 

the formal Land 

ato  AELOoTaNe for sule on the terms 


rms) 
tenant for sale at £500, & the sale was 
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Vol. XX.—-Equity. Cases 817a—1049a. 


procecce of sale, to pass whatever estate 

estator had in the property, though it was 

only part of his freehold land at D., to the 

specific devisees.—Re CALow, CALOW v. 

CaLow, [1928] Ch. 710; 97 1. J. Ch. 253; 

139 L. T. 235; 72 Sol. Jo. 437. 

Add. Annotation :—Apld. Re Calow, Calow v. 

Calow, [1928] Ch. 710. 

Add. Annotation :—Apld. Re Calow, Calow v. 

Calow, [1928] Ch. 710. 

Add. Annotation :—Apld. Re Calow, Calow v. 

Calow, [1028] Ch. 710. 

Add. Citation :—1 Coll. 80, n. 

Add. Annotation :—Refd. Re Silva, Silva »v. 

Silva, [1929] 2 Ch. 198. 

1006. Add. Annotation :—Consd. He Silva, Silva ». 
Silva, [1929] 2 Ch. 19d. 

1007a. -——. - In 1924, by an 
order of the Ch. Div. funds m ct. belonging 
to S., @ person of unsound mind not so found, 
were invested in a frechold house as a 
residence for SS. The order did not say 
whether the house was to be regarded as real 
or personal estate. The house was sold, 
pursuant to an order of the master in lunacy, 
in 1927, & the proceeds of sale were invested 
in 34 per cent. Conversion Stock. S. died 
in 1928 a widower & without iwsue :—ZHeld: 
the frechold house beecamn the real estate of 
S., & that the proceeds of sale retained the 
character ot real estate, & passed to the heir 
at law.—I?e SILVA, SUVA 1 SILVA, {1920] 
2Ch. 195; O98 L. J. Ch. 4505 141 TL. T. 452. 

1008. Add. Annotalion: -Folld. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

1084. Add. Annotation :—Apld. Ite Price, [1928] 
Ch. 579. 

1037. Add. Annotution :— Consd. Re Bund, Cruik- 
shank v. Wathis, (1920) 2 Ch. 155, 

1040a,. - - --—.] -A husband by his will, 
directed the remainder of the produce of his 
real & personal estate to be placed out at 
interest, & the dividends & produce thereof 
to be paid to his wife during hor life :— Held : 
she was entitled to have all the property of 
testator, including the reversionary interest 
in the annuity, treated as converted at the 
time of testator’s death.— JOHNSON v. KHOUTH 
(1857), 27. J. Ch. 8053 6 WLR. G, 

Annotation :-—Refd. Harrlngton (Countess) v. 

(1k04), 4 New Rep. 206. 

10492. Testator devised his real & 
persenal est ate to trustees, charging them not 
to sell, uf they could avoid it, the real property 
till the end of nineteen years; but if they 
should sell part, to apply the proceeds to 
pay off his mortgage debts, & to hold the 
residue till the end of the nineteen years, 
when the proceeds were to be paid to his 
children, A., B. & C. in certain shares. The 
trustees declined to accept the trust. All 
the eestuis que trust then executed a deed 
of trust, by which they agreed to divide the 
property into two classes. Class 1 was to be 
sold immediately, to pay testator’s debts. 
(lass 2 was to be held by the trustees pamed, 


956. 
962. 
964. 


970. 
992. 





et =a] 


Atherton 


— eee _~ 


' garried out :—//eld: tho land stock 
rnassod under the residuary clauge in 
be will as personalty as from the 
dats on which the Land Commiasion 
agreed to advance the purchase erat t 
Sasiuaa v. A ras & Miupy, (1927) 
. o Peg! e 


that the purties 
Com- 


, & his exors. 
eat with the 
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1068a. 


271. ° 
(1902), 86 L. T. 43; Re W 
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sa. Setikd Land Act, 1882 (c. $8), 
. 22 (5)>—Construction. }—Held : B tro main 
sub-sect. by its terms applies in favour said to be under th 
BENNETT v. Lucas, (1929) I. RK. 606.—- -™2Y>, if cheer f entitled, elect to 
gone under the settlement. Once IR. = 
the beneficial interost has become 


in trust for the purposes of the will, so far 
as not inconsistent with the trust deed, to 
pay the rente accruing to the parties as entitled 
under the will, & with power to a majority 
of the trustees to sell even within the nineteen 
years, at the end of which pores however, 
the property was to be sold absolutely, & 
the proceeds divided as the will directed. 
B. died betore the end of the nineteen years : 
—Held: (1) under the trust deed there was 
a conversion out & out of class 1 from the 
date of that deed ; but that there was a con- 
version of class 2 only at the end of the 
nineteen years, or, if sold before that period, 
then at the time of such sale; & the inter- 
mediate rents of the part remaining unsold 
went to those entitled to the real estate ; 
(2) semble: under the will taken by itself, 
there was no conversion till the end of the 
nineteen years of that part of the real property 
which was then unsold, any conversion 
possible before that period being only for 
a certain limited purpose, that 1s, to pay 
debts of testator.—FERRIE v. ATHERTON 
(1852), 20 L. T. O. S. 170, H. L. 


1061a,. ——— Discretion to sell immediately for 


limited purpose.]—FERRIE v. ATHERTON, No. 
1049a, ante. 

-]—When property is given by will 
on trusts for conversion & investment, & 
to hold the investments on trust for a tenant 
for life & remaindermen, with a discretionary 
power to the trustees to post; »ne the con- 
version, & a provision that the income until 
conversion is to go to the tenant for life, 
that provision extends to property, such as 
a reversionary interest, which is not pro- 
ducing income as well as to property of a 
wasting character. 

In adjusting the rights as between tenant 
for life & remaindermen in respect of a 
reversionary interest which ought to have 
becn but has not been converted by trustces, 
interest should be calculated at the rate of 
3 per cent.—ROWLLS v. BEBB, fe ROWLLS, 
WALTERS v. TREASURY SOLICITOR, [1900] 
2 Ch. 107; 69 L. J. Ch. 562; 82 L. T. 633; 
48 W. KR. 562; 44 Sol. Jo. 448, C. A. 


tations :—Consd. Re Woods, Gabellini v. Woods, [1904) 
Ob. 4; Re Baker, Baker v. Public Trustoe, [1924] 2 Ch. 
Refd. Re Hargroavos, Hargreaves v. Hargreaves 

hiteford, Inglis v. Whiteford, 
ee 1 Ch. 889; Re Beech, Saint v. Beech, [1920) 1 Ch. 





1268. Add. Annotation :—Refd. A.-G. for Alberta 


v. A.-G. for Oanada, [1928] A. C. 475. 


1283a. Reconversion by foreclosure—Effect of 


Conveyancing Act, 1911 (c 87), s. 9— 
Intention to accept reconversion.|—Testator, 
who died in 1861, devised his real estate in 
strict settlement & empowered the trustees, 
with the consent of the tenant for life, to sell 
the same or any part thereof, & directed them 
with such consent tw invest the proceeds of 
sale in the purchase of freehold land or in the 
public funds or on real securities to be 


respectively settled & held to & upon such , 4, 


uses & trusts corresponding as nearly as. 


m such re 


ersons for, & to whom, the land, if 
disposed of, would have been held 
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notation : —Generally, 
Twopeny (1924), 180 I. 


absolutely vested in 
remain 


settlement.— 


Cases 1049a—1288a. ENGLISH AND Empree Dicest SuPpPLEMENT. 


might be with the uses & truste therein 
declared concerning the land sold, with power 
for the trustees from time to time with 
the like consent to vary such investments. 
In the events which happened the material 
limitations of the will resulted as follows: 
To the use of E., T. & J. successively for life 
in the order named, with remainder to the use 
of E., T. & J. as tenants in common in tail 
general, with cross-remainders between them 
in tail general, with remainders over. In 
1867 part of the land was sold & the proceeds 
inves in mtge. of freehold land. In 
187] E. died leaving an only daughter. In 
1881 T. died a bachelor. In 1898 the sur- 
viving trustee foreclosed, & in 1899, by a 
deed appointing a new trustee to which J. 
was party, the foreclosed land was con- 
veyed to the uses & upon the trusts of the 
will as if the same had been thereby specifically 
devised. On the death of J. in 1916 without 
issue, his executrix, who was also executrix 
of T., claimed that the foreclosed land in fact 
represented personalty & was subject to a 
trust for sale by Conveyancing Act, 1911 
(c. 37), s. 9, & that she was entitled to two- 
thirds of the proceeds. The only daughter 
of E. claimed the foreclosed land as tenant 
in tail under the limitations of the will, E., 
T. & J. never having disentailed :—Held : 
(1) owing to the power to vary investments, 
the crucial time for determining the character 
of each investment was the death of J., the 
surviving tenant for life, & that the mtges. 
having been then foreclosed the mere fore- 
closure operated as a reconversion ot the 
property into realty, & that there was no 
equity on the part of any cestui que trust under 
the will to have the personal character of the 
investment restored to it; (2) by the deed 
of 1899, to which all the parties able to con- 
trol the character of the investment of the 
trust fund were parties, the foreclosed land 
was duly adopted as real estate & settled to 
the uses of the will ; (3) although Conveyanc- 
ing Act, 1911 (c. 37), 6. 9 (5), may apply to 
land foreclosed before the commencement 
of the Act & remaining at the passing of the 
Act in the condition determined by the fore- 
closure, it would be unreasonable to extend 
the retrospective operation of the section to 
a case like the present where previously to the 
commencement of the Act the foreclosed land 
had been definitely accepted & settled as land 
& rights acquired thereby; (4) even if, by 
virtue of sub-sect. 5, Conveyancing Act, 1911 
(c. 37), s. 9, was to be deemed to apply to 
foreclosed lands as fromn the date Hg fore- 
closure, the terms of both sub-sects. 8 & 4 
had in the present case been complied with 
sufficiently to prevent the reconversion of the 
land into money under sub-sects 1 & 2; (5) 
the foreclosed land had become legally vested 
in the daughter of E. in tail as the heir in 
tail of E.— Re Boae, ALLISON v. Paton, [1917], 
2 Ch. 239; 86 L. J. Ch. 586; 116 L. T. 714. 
Reid. Re Twopeny, Monro v. 


Oxsession in PART . 9, = i 

ralndghpta, tho nebatet a es ART 1X. SEOT. 9 » SUB SECT. 3.—A. 
ve: ° Election 

equent devolution — enéitied.}—Although there may beet 


trust for conversion, the beneholavicn 


i te Ber ee arate 
244.—OAN. ° xX ( 7 » 23 Gr. 


reversionary interest—In 

tor, who was entitled 
in reversion expectant upon the determination 
of his wife’s interest &, contingently upon no 
issue of the marriage living to attain a vested 
interest, to the proceeds of sale of certain 
real estate conveyed by him, upon his 

in 1880, to trustees upon trust for 
sale, died in 1886 in his wife’s lifetime, 
having devised the real estate, which had 
remained unsold, to the use of his wife for 
life with remainders over by way of legal 
limitations in strict settlement. here was 
no issue of the marriage. The real estate 
was not sold in the lifetime of the wife, who 
accepted the benefits under her husband’s 
will & died in 192] :—Held: inasmuch as 


1316a. Contingent 
perso. 


Vol. XX.—Equity. Cases 1316a-—1637a. 


at his death testator’s interest was a con- 
tingent reversionary interest in personalty, 
contingent upon the event of no posthumous 
child being born who might attain a vested 
interest, & reversionary because it was 
expectant upon his wife's life interest, 
testator was not competent to offect a 
reconversion by his , because he never 
became entitled to an absolute interest in 
the property before his death, & the propery 
passed under his will as personalty.—Re 
Sturt, De BuNsEN v. HaRpDING®, [1922] 
1 Ch. 416; 91 L. J. Oh. 289; 126 L. T. 460; 
66 Sol. Jo. 236. 


1410. Add. Annotation :—Consd. Re Silva, Silva v. 
Silva, (1929) 2 Ch. 198. 


ee ee tg me ee 


Part X.—Election. 


1424a. ——- Legacy to  heir-at-law—WIll in- 
operative to pass real rhe DR by his 
will, gave all he should leave in the world 
to trustees to pay his debts & legacies, among 
which was £1,000 to A., his brother & heir, 
& as to the residue in trust for natural 
children. Testator had real estate in Nova 
Scotia, but, as there were no witnesses to his 
will, it descended to the heir-at-law :—Held 
supposing the words of the will would have 
passed real estate, if attested in due form, 
which was doubted, A. was entitled to his 
legacy, & also to the real estate.—FarQqu- 
HARSON v. COLVILLE (LORD) (1772), Rom. 


° 
e 





129, L. C. 
1428a. ——— |—GAINER v. OUNYNGHAM 
(1750), 1 Bhi. 27,n.; 4 EB. R. 10, L, O. 


Annotation :-—Consd. Ker v. Wauchope (1819), 1 BH. 1. 


1438a. -|—Where by her will a wifo 
expressly refrained from exercising a power 
of appointment, which she had, but abstained 
from extinguishing it & confined the opera- 
tion of her will to her own property, & thore 
was nothing in the husband’s will which 
either put the wife to her election or put her 
in the position of seeking at the same time to 
approbate & to reprobate its provisions :— 
eld: she was in no way precluded from 
exercising her power of appointment by a 
subsequent will—GRAY v. PERPETUAL 
TRUSTEE Co., [1928] A. O. 391; 97 L. J. 
P. C. 85; 189 L. T. 469; 44 T. L. R. 654, 
P. C. 


1439. Add. Annotation :—Mentd. Re Field, Sander- 
son v. Young, [1925] Ch. 636. 


1552a. Provision for forfeiture in case of dispute— 











e (CO). 


1349 1. Election on behalf of infant— | Proved —Liabilit 

By court. | “Where circumstances make | £05 Inaomo of his estate °0, his 
van 
di en order will be e on life, & t 
peonart Enchant eats pato 
Dp 11a, 
conv n de facto w the SE Bag By the oudicil he dis 
Se areegee dc neat 
26 Man. L. R. 285.—CAN. — | Ste pelonged ta 
PART X, SECT; 2, SUB-SEOT. 1.— grate slat 
e i) (J 

20. Income of estate left to widow by | codicil were proved. 

will for life—Widow’s property left after | against the will 


her death by codicil— 

received by widow til uri 

of widow on 

income of his estate to his wif 
directed 


te among 
giving to two of them, after the dcath 


to her. 
pte a the will, recoi 
estate for hve years, 


the will & 
after the lapse of which seated 
t~—Held : her © 


Election. |-—Re WHITWELL, SENIOR v. WILSON, 


f1890) W. N. 171. 
Annotation. -Refd. TMaynes v, Fostor, [1901] 1 Ch. 361. 
1578a. -]—Where _ successive _irrevocable 





appointments are made in favour of the same 
person, the latter appointment will be held 
to be in substitution for the former, if such 
appears {o be tho intention of the donce of 
the power, & the person in whose favour the 
appointments are made will be compelled 
to elect between them.—LNGLAND v, LAVERS 
(1866), L. R. 3 Bq. 63; 16 W. KR. 61. 
Annotations -—Expld. Re Tancrod’s Scettiimt., Somorvilloe v, 
Tancied, Ite Selby, Church v. ‘l'ancred, [1903] 1 Ch. 715. 
Reld. ae Eardloy’s Will, Simeon v Freemantle, [1920] 
1580a. Appointment to object within extent of 
power—No object in fact In existence—No 
election.|—BULWER v. Hoare (1825), 3% 
L. J. O. S. Ch. 227. 


1581a. Invalid delegation of power — Gifts conferred 
on persons entitled under appointment 
exercised under delegated power——No election.] 
— Re STEVENS (1012), 134 L. T. Jo. 83. 


1582. Add. Annotulion: Mentd. fe Villar, Public 
Trustee v. Villar, [129] 1 ch. 2458. 

1619a. Marriage settlement—Husband not 
entitled to elect against interests of other 
parties to marriage settlement.)—CROKER v. 
MARTIN (1827), 1 Bli. N. 8.573; 1 Dow. & Cl. ° 
15; 4 E. R. 987, H, L 

Annnons s—Consd. Anstey v. Nowman (1870), 39 L. J. Ch. 


1637a. .}—Testator having directed 
his exors. to sell whatever real estates he 
might die possessed of, & having given 
benefits to his heir-at-law, afterwards ac- 


ee ee ee 











ed 





ee ee eed 


related back to, & she wax liable to 
account from, the date of testator’s 
death; but, ag ahe was not called upon 
to elect until this action was brought, 
she should not be charge] with interest 
in the meantime - Davie ve. Davis 
(1896), 27 O. R. 532. CAN 


PART X. SECT. 3, SUB-SECT. 98, 

sp Widow taking different intereste 
under vill.}- Under 8 ’s will bis widow 
took absolutely thirty-four acres 
devised to her worth $1,000; she also 
took fu1 life house & lot garden 
worth about $1,500, but subject to a 
son’s & a daughter’s right ‘‘ to have a 
home ” there ‘as long as they are 
le.” The son took absolutely the 





Income 
& codicll 


P| 
after her death it 


rect meyer teresa, 
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| 


which in 
widow, 
ved al 


ropert 


She then ¢ 


on ; sing 
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quired other lands :—Held : the heir was not 
bound to elect.—Back v. KeErt (1822), Jac. 
5384; 37 H.R. 952. 

Annotations :—Consd. Churchman ». Ireland (1831), 1 Russ. 
& M. 250. Refd. Schroder v. Schroder (1854), 3 Eq. Rep. 
97; Hance v. Truwhitt (1862), 2 John. & H,. 216. 

1648a. Bequest of debt to mortgagor—Devise of 

reversion in property mortgaged.|—-Testator 
having a debt secured on lands, gives the 


ENGLISH AND EMPIRE Digest SUPPLEMENT. 


mtge. money to the mtgor., & desires that he 
will give a revergionary interest therein to a 
third person. The mtgor. selling the estate 
shall bring the mtge. money into ct., for the 
use of the devisee, subject to the life estate.— 
Lewis v. KING (1789). 2 Bro. C. C. 600; 29 
EB. R. 330, L. C. 

snnclotion :—Consd. Whittaker v. Whittaker (1792), 4 Bro. 


Part Xl.—Satisfaction and Ademption. 


1753. Add. Annotation :—Folld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 


1769. Add. Annotation :—As to (1) Apld. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 


1772a. -|— WALPOLE v. CONWAY (LORD) (1740), 
Barn. Ch. 153; 27 E. R. 593, L. C. 


Annotations :-—Distd. Tolson v. Collins (1799), 4 Ves. 483. 
Apld. Douglas v. Willes (1849), 7 Hare, 318. Refd. 
kham v. Smith (1749), 1 Ves. Sen. 258. Mentd. 
Cunningham . Moody <1748), 1 Ves. Sen. 174: Doe d. 
Willis v. Martin (1790), 4 Term Rep. 39; Doe d. Tanner 
v. Dorvell (rine. 5 Term Rep. 518; Smith v. Camelford, 
Tord [ocee) 2 Ves. 698; Phipps v, Ackers (1842), 9 Cl. & 
1840. Add. Annotation :—Distd. Re Binns, Public 
Trustee v. Ingle, [1929] 1 Ch. 877. 
1878. Add. Annotation :—Apld. Re Ware, Re 
Rouse, Ware v. Rouse (1926), 70 Sol. Jo. 691. 


1878a. «-}+-There is no su h obligation, 
according to the rules of equity, on a mother 
to advance or make a provision for her child, 
as in the case of a father; &, therefore, when 
a mother makes a purchase or investment 
in the name of her child, or in the joint names 
of herself & her child, that does not of itself 
afford the presumption of advancement; in 
such a case the intention to advance is a 
question of evidence.—BENNERT v. BENNET 
(1879), 10 Ch. D. 474; 40 L. T. 8783 27 


Annotation :—Refd. Re Orme, Evans v. Maxwell (1883), 
60 L. T. 51. 


1878b. ——- -]— (1) No presumption arises in 
cases of dispositions in favour of children by 




















a mother unless she has placed herself in 
loco parentis towards them; & evidence that 
such is the case must be forthcoming. 

(2) Where testatrix exercised a general 
power of appointment by will in favour of her 
daughter, & subsequently on the daughter’s 
marriage covenanted in her daughter’s mar- 
riage settlement to pay a similar amount to 
the trustees thereof, & later by codicil 
recited the appointment of a certain sum by 
the will:—Held: the provision in the 
marriage settlement was by way of satis- 
faction or ademption of the powers made by 
the will, & the codicil was not inconsistent 
with such a view.—-Re Ware, Re Rouse, 
WARE v. KOUSE (1926), 70 Sol. Jo. 691. 


1878. Add. Annotation :—As to (3) Refd. Re Binns, 
Public Trustee v. Ingle, [1929] 1 Ch. 677. 


1918a. .}—If a father devises to a daughter a 
portion equal or greater than what she is 
entitled to out of his land by settlement, 
that is a satisfaction, but the daughter may 
have her election.—BriIpGEs v. HALES (1729), 
Mos, 108; 25 HK. R. 298, L. C. 


1920a. .|}—BRIDGEs v. Hates, No. 1918a, 
ante 








2006a. .}—The principle deducible from the 
dictum of the Ct. of Appeal expressed in Ie 
Scott, Langton v. Scoti, No. 1840, namely 
that, in the distribution of a_ testator’s 
estate amongst his children & tho children 
of deceased children, children claiming to take 








rest of testator’s land worth about 
83,500, & at tho widow’s death took 
**-the house & lot & garden ”’ also :— 
Held: the widow was not put to her 
election._-Re SEXSMITH (1925), 57 
QO. I. nr. 283.—CAN. 


6q. Gift of legacy & maintenance to sun 
of mortgage debt to mortgagur— 
Morigage debt previously assigned to son.) 
---ROSBOROUGH wv. ST. ANDREW'S 
CHourcu, THE TRUSTEES OF (1917), 65 
8. C. R. 360 ° 38 D. L. R. 119.— CAN. 


PART X. SECT. 7, SUB-SECT. 2. 


1691 ii. -J—P. in Feb. 1921, 
conveyod certain lands to a trust oo., 
& by a declaration of trust of even date, 
aocep by the trust co., declared 
certain trusts upon which the lands 
were to be held. P.’s wife was to have 
a life interest in three of the parcels 
conveyed, & certain other benefits, 
& at her death tho 








On Fob. 21, 1921, 
P., by letter, requested the trust co. 
to sign a declaration of trust to the 
effoct that it held one of the parcels 
of land conveyed to it ich the 
wife was given a lifo interest, in trust, 
for peymont to an investment socicty 
Mosk for thal acter tee be ate ante 

amount he m 
& this the trust co. did. By Ps will, 


*made to P. 


made on the date of the cxecution of the 
conveyance & declaration, he appointed 
the trust co. his oxor. & trustee. The 
wife took nothing under the wil. LP. 
died in July, 1921. In Jan. 1923, 
the trust co. mado a mtge. in favour of 
On assurance co. upon three of the 
properties in which the widow claimed 
a life estate, to secure repayment of 
® jarge sum of money which was 
advanced to the trust co. & which tho 
trust co. applied in paying off loans 
In an action by the widow 
against the assurance co. for a declara- 
tion as to her righta undor the trust 
deed & declaration & for other relief :-— 
Held: pltf. having taken & continued 
in possession of the properties in which 
she claimed to have a life interest, had 
elected to take the benefits given to 
her by the trust deed & declaration, & 
was, therefore, tenant for life of the 
three properties referred to.—PURDOM 
v. NORTHERN LIFE <Ass'cE Co. OF 
CanapDa, [1928] 4 D. L. R. 679; 63 
oO. L. R, 1 .— CAN. 


PART XI. SECT. 1. 


1748 i. Satisfaction defined. }—Satis- 
faction is the donation of a thing, with 
either ressed of 
implied, that it is to be taken, 
wholly or in part, in e hmen 
some prior claim of the donee. 
doctrine has no application to cases 
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where the pnmor portion has actually 
been transferred or paid. 

One whose life was insured assigned 
to his son a portion of the insurance 
moneys $1,000, in consideration of an 
undertaking by the son to advance 
from time to time moneys necessary to 
pay anda of the premiums. Subse- 
quently the insured made his will by 
which he gave to his son $1,000 “ out 
of the money payable at my death out 
of my life insurance policy ” :—Held : 
the $1,000 given by the will could not 
be regurded as a satisfaction of the 
$1,000 assigned to the som.—He Marks 
(1921), 64 D. L. R. 516; 50 OL. RB. 
473.—CAN. 


PART XI. at 8, SUB-SECT. 2.-—— 
e a e 

sr. By payments to 
i stator’s lifetume.J—Held : 
money paid by testator to persons to 
whom had bequeathed one-half 
of his offects, was an anticipated pay- 
ment of their provision, & not a 
donation.— BUCHANAN v. CRAWFORD 
wore On) (1824), 2 Sh. Sc. App. 445. 


legatee—In 
a sum of 


PART XI. SECT. - SUB-SECT. 3.— 


1902 |. In respect of realty.]—Doe. d. 
ae @. SAUNDERS (18432), 2 Kerr, 18. 


by substitution the share of their deceased 
parent must bring into account an advance- 
ment made by testator, in his lifetime to their 
parent, is not applicable to the case of a 
parent’s indebtedness to testator; so that, 
where a testator gave his residuary estate in 
trust for his children living at the period of 
distribution & the children of any child then 
dead, grandchildren are not liable, upon 
claiming their deceased parents’ share, to 
bring into account a debt owing by the parent 
to testator’s estate—Re BINNs, PuBLIC 
‘TRUSTEE v. INGLE, [1929] 1 Ch. 677; 98 
L. J. Ch. 807; 141 L. T. 91. 

2012. Add. Annotation :—Mentd. 
Maclow (1928), 97 L. J. Ch. 345. 

2030a, ——.J]—He Wark, Re Rovusr, WARE v. 
Rouse, No. 1873b, ante. 

2046a. ——— Although interest unpaid at date of 
death.J}—A person, who borrowed £100 
carrying interest at 6 per cent. per annum, 
by his will left a legacy of £100 free of duty 
to his creditor. The will did not contain 
any direction to pay debts. At the date of 
the debtor’s death there was interest due & 
unpaid in respect of the debt. The exors. of 
the deceased paid the creditor the amount 
of the legacy & interest on the debt, up to the 
date of payment. The creditor then sued for 


Chaney v. 


Vol. XX.—Equity. Cases 2006a—2905. 


the amount of the debt :—Held: tho rule, 
that a legacy to a creditor of an amount equal 
to or grester than the debt owed by tho 
testator to the craditor operated as a satis- 
faction of the debt, aupuet valde algo deacon 
that there was intercat due & unpaid in respec 
of the debt at the date of testator’s death.—. 
FITZGERALD v. NATIONAL BANK, Lro., (1929] 
es B. 394; 98 L. J. K. B. 882; 140 L. T. 

2047a. —— Bequest antecedent to debt.]—RoByrrs 
v. BENNET (1090), 2 Vorn. 136 ; 23 EB. R. 695. 

Annan, ee. Northcote v. Northcote (1702), Colles 

2057a. —— Although interest unpaid at date of 
death.) —FITZGERALD v. NATIONAL BANK, 
Lrp., No. 2040a, ante. 

075a. ———.]—He SHAFTO, FAWCETYr v. SHAFTO 

(1903), 48 Sol. Jo. 68, C. A. 

2101. Add. Annotation :—Mentd. Re Pennington 
& Owen, [1925] Ch. 825. 

2102a. —-—.]— Hionss v. TAITH (1738), 
temp. Hard. 582; 25 E. R. 1096, L. O 

dtanolation : -Consd. Wallace v. Pomfrot (1805), 11 Ves. 

2138. Add. Cilation :—3 Bro. ©. OC, 242. 


2188a. —— .]—Kemp (Lapy) v. Kemp (1671), 
2 Rep. Ch, 63; 21 1. R. 617. 


West 





Part X1].—Performance. 


2266. Add. Annotation :—Mentd. Re Grove-Grady, Plowden v. Lawrence, [1929) 1 Ch. 557. 


Part X!IV.—Merger of Estates and Charges. 


2367a. ——~.]— NORFOLK v. GIFFORD (1690), 
2 Vern, 208; 23 EK, Rt. 735. 


2878. Add. Annotation : -Mentd. /te Mills, 
v. Lawrence, [1930] 1 Ch. 654. 


2373a. —— -]—Where under a marriage settle- 
ment the trusts of the wife’s property were 
for the wife for her life & after ber death 
for the husband for his life, with a common 
form protected life interest proviso in respect 
of the husband’s interest, & the usual trusts 
for the issue of the marriage, with a gift over 
in default of issue, which event happened, as 
the wife should by deed or will appoint with 
an ultimate trust for next of kin, & the wife 





Malls 





PART XI. SECT. 4, SUB-SECT. 2.— A. 


2037 ii. -———. }—A_ testator by 
his will, after directing the payment 
of all his just debts, appointed F. to be 
one of his three exors. & trus P & 
went on to declare that F. should “ be 
paid out of my estate the debt or sum 
of money 0 by me to him the 
amount of which the said i". will dis- 
close my other trustees.’ . 
renounced probate & lodged with the 
exors. & statement of the amount af 
his claim :—Held: the words of the 
will did not create a legacy, but the 
testator’s purpose was to acknowledge 





29.—-A US. 


that he was indebted to F. in an un- 
certain amount & that I’. was entitled 
to payment of the sum which he 
named as owing, 
investigation or inquiry on the part 
of the exors.— FITZPATRICK Vv. G ILBERT, 
GILBERT v. FITZPATRICK, 22 Tas. I. KR. 


PART XI. SECT. 4, SUB-SECT. 3.—B. 
2069 1. Addition to annuity.]— COLE 
t. COLE (1838), 5 U. 8. 744.—CAN. 


PART XII. SECT. 3, SUB-SECT 2. 
sk. Failure to pay contributiwnes-— 


died & her will operated as an exercise of the 
power of appointment in the husband's 
favour, on an application by the husband to 
have the trust transferred to him on the 
ground of merger of his interests :-—Held: 
there had been no merger of the husband’s 
life estate in the reversion, because the two 
estates were not, coterminous, & an ontate 
might come into existence on an alienation 
of his life estate in favour of possible children 
on a re-marriage. —Ke CHANCE’S SETTLEMENT 
TRUSTS, CHANCE v. BILLING (1918), 62 Sol. Jo, 
349. 

2395. Add. Annotation :—As to (2) Distd. He Silva, 
Silva v. Silva, [1920] 2 Ch. 198. 


Jownt venture-—Whether abandonment. } 
— DADSON v. Gresr & Gresr, [1928] 
L. BR. 479; (19281 1 W. W. ft. 


1D. L. 
without’ further 286, 2% Sask. L. It. 253.--CAN. 


PART XIII. SECT. 3. 


sv. General rule.]—In_ order to 
marshal, not only must there be two 
creditors of the same person, but one 
of them must have two funds belonging 
to the same person to which he can 
resort.— ROYAL BANK OF CANADA ®. 
IZEN, [1921] 2 W. W. K. 929.—CAN, 
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Cases 24294—2708.  EnauisH anD Emerre Diaest SuPPLEMENT. 


Part XV.—Subrogation. 


2424, Add. Annotation :—Retd. Page v. Scottish Insce. Corpn. (1929), 98 L. J. K. B. 308. 


— eee 


Part XVIII.—Equitable Defences. 


2481. Add. Annotation :—-Mentd. Salvesen (or von 
rang) v. Austrian Property Administrator, 
(1927] A. O. 641. 

2488. Add. Annotation :—Apld. R. v. Essex JJ., 
Ex p. Perkins, [1927] 2 K. B. 475. 

2489a. -J—WHALLEY v. WHALLEY (1860), 2 
De G. F. & J. 310; 45 EB. R. 641, L. TS. 

2490. eae i—For “3 , Bro. C. OC. 646” 

3 Bro. C. C. 689, n.’ 
Add. Annotation :—Aa to a Consd. Weld »v. 
Petre (1928), 97 L. J. Ch. 3 

2497. Add. Annotation :—As to : i Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 399. 

2512. Add. Annotations :—-As to (4) Consd. Weld 
v. Petre (1928), 97 L. J. Ch. 8399. Refd. 
Anchor Trust Co. v. Bell, [1926] Ch. 805. 

2513. Citations :—For ‘‘ L. BR. 5 C. P. 221” read 
“LR. 5 P.O. 221.” 





read 


Add, Annotations :—As to (2) Apld. Weld v. 
Petre (1928), 97 L. J. Oh. 899. Refd. Anchor 
Trust Co. v. Bell, [1926] Ch. 805. 

2520. Add. Annotation :—Consd. Lynn v. Bamber, 
[1980] 2 K. B. 72. 

2521. Add. Annotations :—Consd. Legh v. Legh 
(1980), 148 L. T. 151; Lynn v. Bamber, 
[1930] 2 K. B. 72. 

2525. Add. Annotations :—Consd. Legh v. Legh 
(1980), 143 L. T. 151; Lynn v. Bamber, 
{1980} 2 K. B. 72. 

2527. Add. Annotation :—Refd. Jones v. Waring & 
Gillow, [1026] A. C. 670. 

2541. Add. Annotation :—Mentd. The St. George, 
(1926] P. 217. 

2552. Add. Annotation :—Refd. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 268. 

2554. Add. Annotation :—Refd. Douglass v. Lloyds 
Bank, Ltd. (1929), 34 Com. Cas. 263. 


Part X1X.—Ne exeat regno. 


2637a. 
Price, 289; 145 BE. R. 1405. 





2667a. Not residuary legatee.|—A residuary legatee 


——,.]—A.-G. v. MuckLow (1815), 1 


cannot have a writ of ne exeat regno against 
a debtor of testator, on the ground that he 
colludes with the exor.— GRAVES v. GRIFFITH 
(1820), 1 Jac. & W. 646; 37 H.R. 514, L. C. 


Part XX.—Quia Timet Actions. 


2702a. Nature of action.)—A quia time? action is 
@ proceeding by which the ct. is enabled Ya hall 
iediction from being stultifle 


vent its juri 


PART XV. 

2424 {. Dejfiniwn.)}—As a general 
rule the doctrine of subrogation does 
not apply in favour of a party who bas 
not paid money or given something in 
satisfaction or extir ent of a 
security, claim, or demand, or partly 
ac pe who has not paid something by 

of getting in a security, or the like. 
URSOLLES v. Fooxss (1889), 16 
O. R. 691.—OAN. 


PART XVI. SECT. 1, SUB-SECT, 2.—-A. 
2428 ij. 
wered 


agreeme 
on mae to pay 
hire-purchase agree- 
ment Telating te a motor truck orovidad 
for ay een Ae a pine monthly instal- 
men {rer could become the 
owner of tbe nee on payment in full 
of Ne l1ustalments & a rupee extra. 
On failure on part of the hirer to pay 
any instalment as it became due, the 
owner Nahr euritied Beal Keng epe e truck 

valuo ar the amount 
due, but subject to a condition that the 


4, 


owner in no caso would credit the hirer 
with more than the amount stil) duo 
on the contract :—Held: the clause 
of the agreement which enabled the 
ownor to seize the truck, & keep it 
without making any payment to Pino 
hirer even though the value of the 
truck may be very greatly in exctss 
of the amount due under the agree- 
ment, was a_ sti a by way of 
penalt — can eve 
agoins under Contant’ Act 74.— 
NG BA OH v. Motor Hovss Go. 
(1929), I. L. R. 7 Ran. 431.—IND. 


rae XVI. SECT. 1, SUB-SEOT. 3.—O. 


a 
Held: a@ penal granted.— 
COLGROVE 0. Gundy (1914) a8 W. L. R. 
731; 17 D. L. R. 45.—CAN. 


PART XVI. SECT. 1, SUB-SECT, 2.—D. 
lic -—— ——., 
oes when the co: 
purchaser ‘shall. forfeit the money 
which he has paid if he makes default 
in any future payment, the ct. will 
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Re ANDERSON-BERRY, HARRIS v. GRIFFITH, 
[1928] Ch. 200; 97 L. J. Ch. 111, 


138 L. T. 


relieve the purohaser from forfeiture 
where the non-payment has been the 
result of the deliberate misrepresenta- 
tions of the vendor, in order to expose 
the purchaser to forfeiture ad hag 
LEY & yt ied ala 


599; 5C.B.R 
PART XVI. SECT. ean eeeheeger 3. 


sz. Penalty bet 
existi: t right—. my of 
in ay a ng oe ee Rete] aot not grant 


ULC. *R 487.—CAN. 


PART XVIII. aaa 4, 8UB-SECT. 4.— 
2579 i. Reacission on ground 


Sraud.}—Where deft. raises a defence 
of fraud misrepresentation, the ct. 
oer a ef if he has been 


i a? go or sietoraenintan it is 
duty of deft. to repudiate the 


action 5 -—MEIXLEJOHN 
Huao, [1924] 1 D. L. R. 373.—-CAN, 


2708. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


2705. Add. Annotation :—Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


2705a. Threatened injury to property by water- 
works.|—It is open to the owners of pro- 
perty threatened with injury by authorised 
waterworks to bring a quia timet action to 
restrain the undertakers from doing an act 
which threatens to injure such property.— 
GRAIGOLA MERTHYR Co., Lip. v. SWANSEA 
CorPN., [1928] Ch. 31; 97 L. J. Ch. 129; 
43 T. L. R. 600; 71 Sol. Jo. 681; affd. on 
another point, [1928] Ch. 235, C. A.; [1929] 
A. C. 344, H. L. 


Vol. XX.—Equity. Cases 2708—2718. 


2706. Add. Annotation :—~Mentd. Re Bolton, Ew p- 
aby oe Artificial Silk, Ltd., (1930] 


2710. .idd. Annotation :- Consd. Peech v. Best 
(1930), 099 L. J. K. B. 537. 


2712. Add. Annotations :—Consd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 
Refd. Re Fenton, Er p. Fenton Textile 
Assocn. (1930), 99 T. J. Ch. 358. 


2718. Add. Annotations: —Refd. Re Uarrington 
Motor Co., Ex p. Chaplin, {1028} Ch. 105; 
Hood’s Trustees v. Southern Umon Genoral 
Insce. Co. of Australasia, [1928] Ch. 793. 
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Cases 1—61. 


22a, 


PART II. SECT. 3, SUB-SECT. 1. 
6a. 


ENGLISH AND Empire Digest SUPPLEMENT. 


ESTATE AND OTHER DEATH DUTIES. 


Part !.—In General. 
1. Add. Annotations :—As to (2) Refd. A.-G. v. 


Belilios, [1928] 1 K. B. 798. Generally, Mentd. 
Ramsay v. Liverpool Royal Infirmary, [1930] 


A. U. 588; Peal v. Peal (1930), 143 L. T. 
708 ; as v. Ellison or Ross, [1930] A. C. 
1H. 


Part Il—Estate Duty. 





-] — Testator bequeathed “B. 
House & contents ”’ & the stables held there- 
with, the leases of which would expire in 
1995, to trustees upon trust to allow C. to 
have the use & enjoyment thereof for lite, 
& after her death upon the like trust for the 
benefit of L. for life. 
rent, outgoings, rates & {axes for the time 
being payable in respect of the messuage & 
premises, & heeping same & the contents 
thereof insured against fire & burglary & in 
a proper state of preservation, shall always be 
paid be my trustecs out of the income of my 
residuary personal estate.”’ 
was succeeded as tenant for life by Ia: - 
Held: (1) on the death of ¢., t' ev property 
which passed was the right to enjoy the 
benefit of the annual sum, & the case fell 
within 1804 Act, 8.13; (2) the principal value 
of the property should be ascertained under 
sect. 7 (5) (8), the special facts of the case 
being taken into consideration by the comrs. ; 
(3) the duty must be borne by L., but on 
equitable terms, namely, it should in the first 
instance be borne by residue, which should 
be recouped by a policy on the life of Ll. to 
be vested in the trustees which at her death 
would produce a sum equal to the duty, & 
theinterest on the duty & the policy premiums 
should be retained & paid 
in each year out of the sum which would 
otherwise be expended by them on B. House. 
—Re Casser., Punta TRUSTEE v. MOUNT- 
BATTEN, [1927] 2 Ch. 275; 96 1. J. Ch. 483 ; 


A. 


anterest un luensed 3 Aol 


Tacence d&: 


137 L. T. 785; 43 T. L. Rt. 743; 71 Sol. Jo. 
804. 


Annotation :-—Consd. Re Northcliffe, Arnholz ». Hudson, 
{1929}) 1 Ch. 327. 


ALION v, TAVLOR (1929), 12 CO. L. R80, 
a 3.655 (1929) Argus L. BR. 169. 


Add. Annotations :—As to (1) Apld. Re Cassel, 
Public Trustee v. Mountbatten, [1927] 2 Ch. 
275. Refd. Parr v. A.-G., [1926] A. O. 239. 
As to (5) Consd. Parr v. A.-G., [1926] A. C. 
Generally, Retd. Re Northcliffe, Arnholz 
v. Wudson, [1929] 1 Ch. 327. 

Death gratuity payable to representatives of 
teacher. ]—Lstate duty is payable on a death 
gratuity granted under ‘Teachers (Super- 
annuation) Act, 1925 (c. 59), s. 5 (1), by the 
Board of Education to the personal repre- 
sentatives of a deceased intestate teacher as 
property passing on the death of the teacher, 
such gratuity being property of which the 
deceased was at the time of her death com- 
petent to dispose within /inance Act, 1894 
(c. 30), ss. 2 (1) (a), 22 (2) (a) as deceased 
had an authority enabling her to appoint 
or dispose of the gratuity as she thought fit, 
whether exercised by instrument, inter vivos, 
or by will, or by both.—A.-G. v. QUIXLEY 
(1929), 98 L. J. K. B. 652; 141 L. 'T. 288; 93 
J.P. 227; 457. L. R. 456; 27 1. G. R. 683, 


Add. Citation :—132 L. T. 704. 
Annotation :-—Consd. A.-G. vu. 
(1030), 90 L. J. K. B. 605. 

Add. Annotation :—Refd. Bird v. I. 18. Comrs. 
(1024), 12 Tax Cas. 785. 


Farrell 


27. 
Testator directed ‘* the 
239. 
33a. 
Cc. having died, 
| 
C. A. 
y the trustees 89. 
42. Add. 
61. 


Pe iahl DvuTIES Comn., [1929] A. C. 


premiaes.|—The interest of n docoasod  - AUS. 


erson in the business carried on in 
focnsed premises leased from him & 
in the license theroof is * property ”’ 
within Death Duties Act, 1909, a. 4, 
on the value of which his estate is 
liable for payment of ostate dutv over 
& above tho amount of the valuation 
made under Valuation of Land Act, 
1908.—Re GILMER, PUBLIC TRURBTEK 
e. SramMp Doris Comr., (1920) 
N, z. I. Rh. 61.—N.Z. 

sb. Provincial bonds exempt from 
succession duty.J)—Alberta provincial 
bonds, exempt from succession duty, 
must be included in the net valuo of -_ 
estate in order to arrive at the per- 
contage of duty payable by any 
beneflolary, but such inclusion doos not 
make the amount of the bonds subject 
to succession duty.— Re MILLS KSTATE, 
1928) 3D. L. Kh. 106; (1928) 2 W. W. 
z, 65: 23 Alta. L. Rn. §21.—CAN. 


PART Il. SECT. 3, SUB-SECT. 2.-- 
D. (b). 


deed incompletely 


45 ii. breccia: Ry 
executed.)—FEDERAL CoMR. OF Tax- 


Bo. Gift made wihin three years before 
death- -AMonecy spent on umproving house 
— Whether gift to wyfe.J—A busband & 
wife, with their children, lived togethor 
iu a house which belonged to the wife; 
each enjoyod a separate income. The 
husband pald to a builder with whom 
he had made contracts about £2,000 
for improvements & ropairs to the 
house. <A few months later he died at 
the age of fifty three. It was found 
that tho transaction was, not entered 
into with intent to diminish the value 
of tho husband's estate, but that tho 
object was slmply to improve the 
family home in accordance with their 
moans & station In life; & that there 
was no reason to beheve that tho 
husband would not enjoy the normal 
span of life, or that he would necessarily 
predecease his wife :— Held: the pay- 
ments did not constitute a gift to the 
wife of the deceased within Death 
Duties Act, 1921, of New Zoaland, 
83. 38, 39, so as to bo deemed to be 
part of the husband’ estate for tho 
purposes of that Act.—FINcH  v. 
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sd. -—-~- Shares un company issued to 
children of deceased—Payment by com- 
pany’s cheque debiiid to deceased’s 
personal account -Subsequent tranafer 
of delnts to children’s accounts——Re- 
transfer of debits to deceased’s account 
within three years of death.}—PE- 
PEILAL TRUSTER Co. ¢. COMR. OF 
SramMp Duries (1929), 29 S. It 153, 
16 W. N. 58.—-AUS. 


PART II. SECT. 8, SUB-SECT, 2.—E. 


se. Itescrvation of life interest to settlor 
—On surviring wife.)—By a marriage 
settlement made in 1876, £30,000 was 


settled upon trust to pay the income 
to the settlor’s wife for life, after her 
death to the settlor for Life, after 


the death of the survivor upon trust 
for the children or remoter issue as they 
should by deed jointly appoint, or 
in the absence of a joint appointment 
as the survivor should by will or deed 
appoint, & in default of appointment 
for the children as thereln provided. 
The settlor died in 1925, without having 
exercised the cat ower of appoint- 
ment, leaving his e & children him 


638 
6Sa. 


68. 
72. 
75. 
90a. 


oe ee 


survi 
dut 


1920-1924, of N 
the ac cmen’ contained a 
ec q 


Vol. XX1.—Estate and Other Death Duties. Cases 63—06a. 


Add. Annotation :—Folld. A.-G. v. F li 
(1930), 99 L. J. K. B. 605, ni 


| 
——— ——— Disentailing deed & resettle- | 
ment.}—By a disentailing deed & a deed of 





resettlement, A. & his mother appointed 
property to trustees upon trust for the 
mother for life, & then upon certain trusts 
for management. There followed a_ dis- 
cretionary trust in favour of A., his wife or 
children, with remainder in trust for .A.’s 
sons, & with ultimate remainder to K. The 
mother died in 1925, & estate duty was 
paid on the value of the scttled property. 
The trustees, under ther discretion, then 
paid £50 a month to A. & the balance of 
income to EB. In 1926 A. died, unmarried, 
& estate duty was claimed :—Held: <A., in 
executing the disentailing deed & resettle- 
ment, had acted as a person ‘‘ competent to 
dispose of property’ within 1891 Act, 
8. 22 (2) (a), & the discretionary trust im his 
favour was a reservation by him of an 
‘interest ” in the property within Customs 
& Inland Revenue Act, 1881 (c. 12), 4. 3% 
(2) (c). Therefore, by that sub-sect. read 
with 1894 Act, s. 2 (1) (ec), the property was 
deemed to have passed on A.’s death & estate 
duty was payable.—A.-G. v. FARRELL, (1930), 
009 L. J. K. B. 605; 143 L, T. 639; 16 
T. L. HK. 587, C. A. 


Add. Annotation :—Generally, Mentd. Ormond 
Investment Co. v. Betts, [1928] A. C. 113. 


Add. Annotation :—<As to (2) Refd. Re Wilkin- 
son, Page v. Public Trustee, [1926] Ch. $42. 


Add. Citations :—94 L. J. K. B. 139; 132 
L. T. 717. 


—-— Trust established in England.] — 
By his will, made in English form, testator, 
who declared that the instrument was to take 
effect. according to the law of Hong Kong 
where he was domiciled, devised & bequeathed 
his property, which was situate out of the 
United Kingdom, to trustees on trust to 
invest a sum to produce an annuity for his 
wife, to pay certain legacies & to stand 
possessed of the residue to pay the annual 
income thereof to his sons or son during then 
or his lives or life, & on the death of the last 
survivor of his sons in trust for his son’s 
children. The tenant for life, who was the 
only sun of testator living at his death, 
wished to borrow moncy &, at the request | 
of the lenders, he appointed, in England, 
four new trustees of the will, three of whom 
were resident in England. Between 1915 & 
1922, owing to the tenant for life's dealings | 
with the trust funds, proceedings in the Ch. | 
Div. were instituted & orders were made in 
connection with the administration of the 
trusts of the will. In 1922 the tenant for 
lifo died, leaving him surviving his widow 
& two infant sons, who were domiciled in 
Hong Kong but had been made wards of ct, | 
by virtue of the proceedings in the Ch. Div. | 











eee, _ 





. For the purpose of death 
under the Stamp Duties Act, 
° Ss. e :—Held : as 


trust. to 
after the death ” of the 





04. 
96a. 


ef. ——— Jointly with wift | 
& hushand settled property in \ 3 W., 
directing that the income therefrom 
should be paid to his wife during their 
joint lives, & upon the death of eltber 


& the orders made therein. The trust pro- 
perty was situate abroad :—Held: the suc- 
cession of the infants to testator’s residuary 
estate was at his death a succession by virtue 
of Hong Kong law & to Hong Kong property, 
& it had nevor lost that character or fallen 
within 1853 Act, s, 2, & the property was not 
liable to estate duty under 1894 Act, s. 2 (2). 
--A.-G. v. Beniitzv0s, [1928] 1 EK. B. 798; 97 
1. J. K. B. 130; 138 L. T. 2904; 44 T. OLR, 
214; 72 Sol. Jo. 40, C. A. 


Add. Annotation :—Apld. A.-G. v. Howe 
(1925), 04 L. J. 1. B. 540. 
—-— -~—- ~- Shares.] —Testator, o German 


subject, was, at the outbrenk of the Kuropean 
War, entitled to stocks, shares, & securities 
mm Hnglish, South African, & American cos. 
The certificates were in all cases situate in 
London. & the securities themselves were 
transferable in London at the outbreak of 
war, & at the dute of testators death. 
Testator died in 1915, in’ Berlin, being 
domiciled im Germany. By his will three- 
fifths of his property were bequeathed to 
German «& Austrian beneficiaries, &  two- 
thy to British & Polish benefleiaries. In 
19S the will was proved in Germany by the 
exons. named therein. In 1922, grant of 
administration m England was made to pltf. 
Ry virtue of Treaty of Peace Orders, the 
whole of the interests of the German & 
Austrian beneficiaries became charged wilh 
& subject to the claims of the Custodian of 
Kuemy Property. In 1922 all the South 
African securities were transferred to the 
South African Custodian, an exor. dative 
was appointed in South Africa to administer 
testator’s South African estate, & estate duty 
in South Africa was paid by him in respect 
thereof, Some of the American securities were 
transferred to the American Alien Property 
Custodian, adininist ration of testator's A meri- 
ean estate was granted in America, X the 
securities were transferred to the American 
Custodian to be distributed by the American 
administrator among the beneficiaries. All 
{he remaining American securities, with ¢he 
exeeption of a small balance, were released 
to pith. by the English Custodian. In May, 
1924, pitf. fled a corrective affidavit, including 
{herein those of the American securities 
which had been released to him at that date, 
& he paid estate duty & interest in respect 
thereof: Weld: (1) all the shares were 
locally situate in Mngland & the adminis- 
trator was bound to include them as property 
of which testator was competent to dispose, 
& was accountable to the extent of the 
assets he had received for the crtate duty 
in respect thereof ; (2) the basis of valuation 
of such shares was the price similar shares 
would fetch in the open market at the date 
of testator’s death.- -Re ASCHROTT, CLUETON 
v. STrRAvbS, [1927] 1 Ch. 813; 96 L, J. Ch. 
205, 


8. 58, & accordingly upon the death of 
the settlor duty under that sect. became 
payable— THoMson v. SLAMP DOTIES 
CCOMR., {19209} A a. 450.—AUB8., 


In 1896 


e 
deceased settlor & in reference thereto, 
his pro was to be “ deemed to 
include ”’ the property subject to the 
trust, without deducting the value of 
widow's life interest thorein.— 
RaBETT v. STAMP DUTIES ComR., [1929] 
A. Cc. 444.— AUS. 


j 
| 
| died in 1914, & was survived b; his 
| 


of them to their daughters cqually 
for their res ive lives. The settlor 


wife :—Held; the ecttlement contained 
a trust “ to take effect after his ’’ (the 
settlor’s) ‘death’? within ostamp 
{ Dutfor Act, 1698, of New South Wales, 
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PART If. SECT. 4, SUB-SEOCT. 1. 

ai. S. 2. Holmes v. Stave DuTIES 
Coun , (1927) N. ZL. R. 753.—N. Z. 

sii. — Discharge by son of legitim.) 
- A father granted a bond for £30,000 
in implement of an undertaking by hitn 
in his second son’s marriage contract, 


Cases 99-—136b. 
99. 


107a. ——- ——- ——. 


Add. Annotation :—As to 
Bateman, [1925] 2 K. B. 429. 


}-By settlements made in 
1906 & 1911, a lady, in consideration of 
£5,100 which was paid over to her by her 
gon, conveyed certain furniture upon trust 
for herself for life with remainder to her son 
absolutely. At her death in 1918 the 
furniture was sold for £45,000, & the Crown 
claimed succession duty & estate duty upon 
the difference between the two sums from 
the trustee of the settlements :—Held: (1) 
the transaction was a bond fide sale between 
mother & son, & no succession duty was 
peyeble ; (2) as to the claim for estate duty, 
here had been a ‘“ purchase for partial 
consideration ”’ within 1894 Act, s. 8 (2), the 
consideration paid represented four-fifths of 
the value of the property at the date of such 
purchase, & estate duty was payable only 
upon one-fifth of the value as at the date of 
the death of the tenant for life; (3) ‘‘ partial 
consideration,”’ in sect. 3 (2), meant something 
less than the full & fair value as between 
buyer & seller.—te BATEMAN (BARONESS), 
(1925) 2 K. B. 429; 96 L. J. K. B. 1903 sub 
nom. Re BATEMAN (BARONESS), A.-G. vv. 
WREFORD-Brown, 134 L. T. 153. 


(4) Refd. Re 


121. Add. Annotation :—As to (2) Refd. Re Sarson, 


128. Add, Annotations :—Refd. 


128a 


in contemplation of the son’s marriage, 
& in consideration of a conveyance 
exccuted by the son’s intended wife 
for behoof of the spouses. In the 


Public Trustee v. Sarson, [1925] Ch. 31. 


Re Exmouth’s 
Annuity, [1925] Ch. 280; Re Drake, Drake v. 
Wilson, [1926] Ch. 559. 


: ‘‘Land & chattels ’’—- What are 
** chattels.’?}—By an Act of 54 Geo. 3 an 
annuity of £2,000 was inalienably settled 
on Lord E. & his successors in title. In 
1892 the redemption of the annuity for a 
sum of £55,890 was agreed upon, & that 
amount was paid into ct. & invested in the 

urchase of Consols. The fifth Viscount E. 

ied in Aug. 1922, & the sixth Viscount in 





instalmenta. 


EnouisH anD Empire Dicsst SuPPLEMENT. 


Feb. 1928. Questions having arisen as to 
the payment of estate duty, the ct. was asked 
whether estate duty became payable (a) upon 
the capital of the sum of Consols, or (6) upon 
the value of the interest of the successor to 
the title in such sum of Consols, & if estate 
duty became so B petbesare then whether, for 
the purpose of determining the rate of estate 
sae ttek UE cote sy 1) 
aggrega e other property, or 

be treated as an estate by iteelt :—Held : 
** chattels ’’ in collocation with settled lands 
in 1894 Act, s. 5 (5), did not suggest personalty 
generally, but those partic items of it 
which were usually settled upon trusts that 
followed the devolution of the settled land, 
& the sum of Consols was not “ chattels ”’ 
within the sub-sect., & must be aggregated 
with the other property for the purpose of 
paying estate duty.—Re EXMOUTH’sS ANNUITY, 
[1925] Ch. 280; 94 L. J. Ch. 208; 138 L. T. 
89; 69 Sol. Jo. 411. 


120a. ———- Where duty commuted—Not aggre- 


181. 


gated with unsettled property.) — Where 
estate duty has been commuted under 1894 
Act, s. 12, the propery in respect of which the 
commutation has been made is not property 
on which ‘ estate duty is leviable ” within 
s. 4 of that Act & is not to be aggregated 
with other property of the same person on 
which estate raped is leviable.—A.-G. v. 
HOWE (EARL) (1925), 94 L. J. K. B. 540; 
183 L. T. 801; 41 T. L. R. 610; 69 Sol. Jo. 
791, C. A. 

Add. Citations :—affd. sub nom. PARR vw. 
A.-G., {1926] A. Cc. 2398 ; 95 L. J. K. B. 417; 
134 L. T. 321 ; 42 T. L. R. 217, H. L. 


186a. ——— Shares.]—Re AscHROTT, CLIFTON v. 


Stravss, No. 96a, ante. 


186b. ——— How ascertained—Special facts to be 


doath, it was to be repaid by ton yearly 
The father contributed 
no capital to the new firm apart from 
the loan, but had an Interest in the 


considered.|—He CassEL, PUBLIC TRUSTEE v. 
MOUNTBATTEN, No. 22a, ante. 


of her predeceasing the period of con- 
veyance, & to pay hor the income of 
the residue until that date. He 
direc his trustees to sell the business. 
The daughter dicd eight days after 


marriage contract the son accepted the profits to the extent of a one-tenth 
obligations therein contracted by his share. He diced in 1922, lea awill testator, under the age of twenty-five, 
father as in full satisfaction in any due of & befure the direction to sell ha been 


event of all legal claims for legitim 
or otherwise he might have upon his 
father’s estate. <At the 
marri 
only claiin to legitim 
son was 
brother predeceas 
event happened, 


eatato, includi 


date of tho 
contract & of the bond tho 


thereon. 


the oven 


& at the father’s they retained 


it which he bequeathed the 
his ng tho loan, to his 
fanily, & estate duty was duly paid 

The two sons came to 
arrangement with thoir father’s cxors , 
under which the sons agreed to repay 
the loan at once in return for a ce 
discount ; & in settling with the exorm., refused t 
in the business the 


ene The trustees having 
claimed a reduction, under Finance 
Act, 1914, 8. 15, of the estate-duty 
ayable on the daughter’s death, in so 
ar as assessable on the value of the 
land Revenue 
sect. 1 


an 


ain 


death the amount of legitim to which 
the second son would havo had a claim, 
had he not discharged it, was 225,000 

—Heid: the bond could 
roraraed! as a debt inourrod by the 
father for ful] consideration in mone 

or money's worth wholly for deceased's 
own uso & benefit in the senae of 
1894 Aot, s. 7 (1), & did not form a 
propor deduction in dotermining tho 
value of his estate for the purposes of 
eatate duty.——LoRD ADVOCATE »v, 
WaRRENDER’S TRUSTEES (1906), 8 


PART II. SECT. 4, SUB-SECT. 2. 


sa. ‘‘ Intercet wn business '— What 19 
1914 Act, s. 15.}—A father & two 
of his sons carried on business in 
partnership. By a re-ar mont of 
tho petacranty relations the father 
accepted £124,646 in full of hia whole 
righta in the old firm & its asscta, & 

to allow this sum to remain as 
8 loan to the new frm at 4 oent. 
interest, on oondition that, if called 
up by him, or in any event on his 


respective shares of the loan falli 

to thom, i crediting themselves wi 

the amounts in the booka of the firin. 
Within two years of the father’s death 
one of the sons dicd, & estato duty 
became payable on his estate. His 
hav claimed a reduction, 
under the above sect., of the estate 
duty payable on the sum credited to 
the son In the firm’s books in respect 
of his share of his father’s loan -— 


exor. 


business ’’ within the sect., & the sum 
standing in the son’s name in the booke 
of the firm was an interest in the asseta 
of the firm, & was not identical with 
his father’s interest in the jus credii 

* the = loan.—G cake . % caEanb 


ee ee — eee 


80. .}-The ad age 
of a wine & spirit business, by his 
Lag ae song tage & settlement, directed 
his to convey the residue of 
= eutate ~~ ea, daughter Pag her 
a wenty-live years age, 
with a destination over in the event 


730 


reragene wan nee 


Y e § 
applied, in reapect that the beneficial 
pomewct & enjoyment of the residue, 
neluding the business, had passed to 
the daughter on teatator’s death, & 
had again passed on her death; & 
the trustees were, ly, entitled 
to the relief claimed.—WaARRFN’'S 
TRUSTEES v. INLAND REVENUE, [1928] 
8. C. 806 —SCOT. 


PART Hl. SECT. 4, SUB-SECT. 4. 


d@. For ‘* Chan rposes-—In 
Ae & pies rol read ‘* Charit- 
abroad.”’ 

di. ——- ——.}--By Kastate Duty 
Assessment Act, 1914, s. 8 (5), estate 
duty is not 
much of the _.._-- — _ sy 
“for religious, scientific, charitable or 
public educational pyrposes ” :— Heid : 
as no con 


intention appeared, the 
word ‘charitable’ was to be con- 
strued in ita legal & not its popular 


sense.— AN @, ERAL 
Comn. or Taxation, (1926) A C. 128; 
95 L. J. P. C. $39; 134 L. T 360; 43 
T. L. R. 121.— AUS. 


147b. 


Vol. XXI.—Kastate and Other Death Duties. Cases 187a—16la. 


187a. Bequests of shares of residue—Accruer clause 


~—Caiculation of value of interest of deceased 
beneficiary.]—Viscount N. by his will & three 
codicils thereto disposed by clause 6 of his will 
of 743 hundredths of the income of his re- 
siduary estate. By sub-clause 28 he provided 
that on the death of any of the legatees, his or 
her share should accrue to the survivors. 
By sub-clause 29 he provided for the applica- 
tion of the remaining income in payment of 
other legacies, & these being paid the remainder 
was to be applied in the same manner as the 
744 hundredths. By clause 10 it was directed 
that the capital should go in moieties to 
charities. By an order made on July 23, 
1824, the income was divided into one 
hundred & thirds. -Two of the income bene- 
ficiaries had now died. Ona summons taken 
out in these circumstances asking whether 
the estate duty payable by reason of the death 
of any person entitled to any share of the 
income was to be paid upon the value of the 
share in the capital equal to that of the income 
previously snjoved by such person or upon 
the like proportion of the actuarial capital 
value of the income during the respective 
lives of the several persons entitled thereto 
or other the period during which the trusts 
in respect of such income should be sub- 
sisting or how otherwise the same ought to 
be calculated & out of what fund the same 
was payable :—Held: (1) the property which 

assed on the death of any such person must 

e taken to be a share of capital in the 
residuary trust fund, & that estate duty must 
be paid on the value of such share; (2) the 
duty payable on any such death was a first 
charge on that portion of the residue out of 
which the income was payable, & must be 
borne by the corpus of such estate.—He 
NORTHCLIFFE, ARNHOLZ v. Hupson, [1929] 
1 Ch. 827; 98 L. J. Ch. 65; 140 L. 7. 300. 


147a. Payment by Iinstalments—Real property— 


Land held in undivided shares—Effect of 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part IV.]—Re WHEELER, JAMESON ¥. COTTER, 
No. 208c, post. 

—— ——.]—A.-G. v. PUBLIC 
TRUSTEE & TucK, No. 209d, post. 








155. Add. Annotations :—As to (1) Expld. Re | 


Portman (No. 2), {1925] Ch. 204. Distd. He 
Drake, Drake v. Wilson, [1926] Ch. 559; fe 
Lomer, Public Trustee v. Victoria Hospital 
for Children, [1929] 1Ch.731. Refd. Re North- 





161a. 


161. Add. Annotationa :—Folld. Re Portman 


(No. 2), (1926] Oh. 2904. Distd. Re Drake, 
Drake v. Wilson, [1926] Ch. 559. 

——.}—-A rentcharge of £50,000 per 
annum ch don L. settled estates was 
limited to the use of deft., the fourth Viscount 
P., for life with remainder to the use of his 
eldeat son during his life, to commence from 
their respective successions to the title & to 
be paid without any deduction except for 
death duties, & a similar rentcharge was 
limited in remainder, in the event of any 
other issue of the fourth Viscount succeeding 
to the title, to the use of the sons of such 
eldest eon & other sons of the fourth Viscount 
in tail male. Subject to such rontcharge, 
the L. settled estates were limited to the use 
of pltf. for life with remainder to the uso of 
his eldest son for life with remainders over. 
By a deed poll dated Oct. 15, 1913, provision 
was made for the abatement of the £50,000 
rentcharge in certain events. The third 
Viscount, who was tenant for life of the 
estates in question, had died in 1923, while 
nine of the sixteen half-yearly instalments of 
estate duty payable in respect of the death 
of the second Viscount, who had died in 1910, 
remained unpaid. Ono of tho questions for 
the decision of the ct. at the original hearing 
of the summons (fe Portman (Viscount), 
No. 249, post) was as to what proportion of 
the balance remaining unpaid at the doath 
of the third Viscount of the estate duty, 
which became assessable on the death of the 
second Viscount in respect of the L. estates, 
should be borne by the yearly rontcharge 
of £60,000, & it was admitted in argument 
that there was no difference in principle in 
respect of that unpaid balance between that 
duty & that which was assessable upon the 
death of the third Viscount. After judgment 
had been delivered & before the minutes 
had been finally drawn up, leave was given 
to withdraw the admission made in argument 
as aforosaid, & it was directed that the 
question with regard to the liability of the 
rentcharge in respect of the unpaid instal- 
ments of estate duty assessable on the death 
of the second Viscount should be argued :— 
Held; the effect of 1894 Act, gs. 14 (1), was 
to throw the incidence of the duty ratably 
& in proper proportions upon all persons 
becoming beneficially interested in the 
property upon which the duty was con- 
stituted a first charge by force of sect. 9 (1) 





cliffe, Arnholz v. Hudson, [1929] 1 Ch. 327, 





eh on of the Act; the rentcharge, or the abated 
PART II. SECT. 6. 


; directly from testator or intestate to a ; the purpose of estate duty was tho 

sd. Degree eon aca member of the selected clasa, provided {| value at the date of the donor’s death, 
of—Beyond third degree.|}—Tho words | Iu the case of a will that on the death | & not that at the date of tho 
: hird d iss fts.—HTHATHCONA, LORD v. INI AND 





w y force of the 
will, or a law esto th distzibution 
of zor by the k of intestates, 


gifte. 
at the date of her death 
Held: the value of the securities for 


731 


® §2.—AUB. 


not beyond the t 
ecensed Persons’ Estates | terms of the will & by reference to the {KRVENUL Comms., [1929] 8. C'. 800 

Duties Act, 1921, Sched. (2), Part 11., ; state of his family, that the property | SCOT. 
para. 2, refer to the method of caleula- | must go directly from him to persons 

e degrees were cula' up to th aas 13 e r tein ie 
common an down to the | to any person who is outaide tho class. Pin a Foreign ansela’ fame Gnceat 
of a first cousin of testatrix was beyond | TaxaTio~ (1928), 40 C. 1. R. 467; raon consisted of property iu N.4, W. 
the t roe, of lationship | to {1928) Argus L. R. 189.—AUS. ot property outalde | the State, 

tly assessed the duty payable in PART II, SECT. 7, BUB-SECT. 1. Ae een Se ued by Sata. 

res of the benefit he took under her m i, ——— At date of death ~Property | or charge over a part of his home assets 
will, in acco with Sched. (3). transferred by gift in three years of | &, also, over cortain of bia foreign assets 

art war Tyee 5,08 the said Act.— death.}—A actiee sferred certain | which wore valued at £43,427 :—Held: 
Cook (1925), 21 Tas. L. R. 11.-—AUS. | securities in gift to cach of her children, | the case fell within Stamp Duties Act, 

20. --—— Selected clasa of relatives.}— {| the total value of the securities at the | 1920, s. 108 (3), & in th 
The benefit of Estate Duty Assess- | date of tranafer being £406,662 She | duty ou the catate no allowance ahould 
ment Act, 1914-1992, «. 8 (6), extends | died within three years of the date of | be mado for the debt or any part 
to all hich b the The value of the securiti thereof. —SOLLAS Stame Dvr 


ee v. 
was £453,212° | Comp. (1928), 28 8. R. N.S. W. 207, 
passes = | FoR We WN 


Cases 271a-—430. EnGuisH AND Empire Dicest SUPPLEMENT. 


Re Mutiisu, CLARK v. BUCHANNAN (1927), 
cited in [1929] 2 K. B. at p. 82, n. 


Annotations :—Folld. Re Wheeler, Jameson v. Cotter, [1929] 
2K.B.81,n0. Retd. A.-G. v. Tuck, Public Trustee, £1929) 
2K. B. : Re Kempthorne, Charles v. Kempthorne 

1929), 46 T. L. R. 15; Ite Newman, Slater v. Nowman, 


1930;'2 Ch. 409. 
271b. —— ———- ——~.]—-Re WHEELER, JAMESON 
v. CorrreR, No. 208c, ante. 


272a. Surrender of Victory Bonds—Amount repay- 
able—Whether assessed duty or market value.| 
—Re TICHHURST’S SETTLEMENT, WYATT v. 
TickHURST (19380), 170 L. T. Jo. 93 [1930] 
W. N. 166. 

274a. Out of corpus—Estate settled by Act of Par- 
liament—Whether duty unpaid.]|— Where the 
formal assessment of estate duty on an 
inalienable estate settled by Act of Parlia- 
ment is not' made until after the passing of 
Finance Act, 1922 (c. 17), although sufficient 
money has before the passing of the Act been 
pen over to the Inland Revenue, the duty 
s still unpaid within sect. 44 of the Act &, 
at the option of the tenant in tail in pos- 
session, may be raised & paid out of the 
corpus of the settled estate. A person en- 


277a. 


od 


titled to a rentcharge on such an estate under 
a private Act of Parliament which gives the 
owner for the time being of the estate the 
right to create a rentcharge is not entitled to 
exercise a similar option. The estate duty 
is payable out of the rentcharge iteelf.— 
Re ABHRGAVENNY SETTLED EsTATES, ABERGA- 
VENNY (MARQUIS) v. NEVILL, [1926] Ch. 465 ; 
95 L. J. Ch. 289; 184 L. T. 662; 70 Sol. Jo. 


634. 

Deduction of income tax.] — In 
accordance with 1896 Act, s. 18 (1), 
trustees paid to the Crown certain sums of 
interest on unpaid estate duty without 
deduction of income tax :—Held: for the 
purposss of assessment to income tax under 

ncome Tax Act, 1918 (c. 40), sched. D, 
Case III., in respect of untaxed interest 
received by the trustees, they were not en- 
titled to any deduction therefrom in respect 
of the interest on estate duty paid by 
them.—INVEROLYDR’S (LORD) TRUSTEES v. 
MiLLaR, [1924] A. O. 680; 9 Tax Cas. 14; 
eub nom. INVERCLYDE’S (LORD) TRUSTEES v. 
INLAND REVENUE Comrs., 93 L. J. P. C. 266; 
131 L. 'T. 789, H. L. 





Part Ill—Settlement Estate Duty. 


Add. Annotation :—Refd. Ormi:nd Invest- 


287. 
ment Oo, v. Betts, [1928] A. O. 144. 


288. 
man’s Contract, [1927] 2 Ch. 62; Ormond 


Investment Co. v. Botta, [1928] A. C. 148. 


Add. Annotations :-—Refd. Re Ryder & Stead- | 202. Add. Annolation:—As to (1) Consd. 


mente: Dewhurst v. Salford Grdns., [1925] Ch. 

Re 

rc iabiie & L. C. C.’s Contract, (1927] 2 Ch. 
de 


Part IV.—Legacy Duty. 


827. Add. Annotation :—Mentd. Re Grove-Grady, 
Plowden v. Lawrence, [19209] 1 Ch. 557. 

845. Add. Annotation :—Refd. Jones v. Wright 
(1927), 44 'T. L. HR. 128. 

349. Add. Annolation:—Refd. Jones v. Wright 
[1928] A. C. 148. 

859. Add. Annotation :—As to (1) Refd. Ormond 


Investment Co. v. Betts, [1928] A. C. 143. 
384a. Gift of equitable life interest in personalty— 
Absolute interest on payment of debts in life- 
time of life tenant—Beneficlary legatee.]— 
Testator by his will conveyed to trustees all 
his personalty in Scotland, & after providing 
fur the payment of his debts, directed the 
trustees to make an inventury of the col- 
lection of ‘‘ marbles, bronzes, objects of 
vertu, bubl, pictures, ornamental china, & 
the library,” in his house, which were to 
remain vested in the trustecs as part of the 
trust estate, the life-rent use thereof being 
given to his son D., whom failing to the heir 
of entail entitled to succeed to the estate. 
He further pry ord that, if all his debts were 
paid in the lifetime of D., the trustees should 
convey the whole of the personalty by deed 


Soret aeemeenseneenembeeenanntnertn arenes onameneetieaeataene am nmeeenetant 


PART IV. SECT. 2, SUB-SECT. 2. wife shal 
334 ii. —— Subject to condttion.}— | fifty poun 
A will contained the following - ; mado at 


vision: ‘1 desire that J. 8S. shall 
assist my wife in the working & 


ement of my property d aa the 


—~He 


her » or as long as sho retains any 
interest therein, & in recognition of | J: 8., in respect 
such services I direct that my said | to furnis 


418. 


414. 


¥y to J. >. an annuity of 
, the first payment to be 
the expiration of t 
months from my decease, but such 
annuity shall only be payablo so long 
said J. S. shall act as afordsaid ’’: 
Ficld: this constituted a to 
of which he was bound 
h an account to the Revenue 
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to ]). The debts were paid in the lifetime of 
D., but the art collection was never conveyed 
by the trustees to him, but was held by them 
during his life:—Held: the collection had 
vested in D. as beneficial owner, & that his 
estate was liable to pay duty thereon.— 
]IAMILTON (DUKE) v. LORD ADVOCATE (1892), 
68 L. T. 94; 1R. 70, O. L. 


Add. Annotation :—Refd. Fleming v. Horni- 
man (1928), 138 L. T. 669. 


Add. Annotation :—Apld. A.-G. v. Belilios, 
[1928 1K. B. 798. 
Add. Annotations :—As to (2) Consd. A.-G. for 
Alberta v. Cook, [1926] A. C. 444. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 
Property Administrator, [1927] A. C. 641; 
Nachimson v. Nachimson, [1980] P. 217. 
Add. Annotation :—Generally, Mentd. Re 
gekens Marjoribanks v. Askew, [1930] 2 Ch. 
we 
Add. Annotations :—Refd. Ramsay v. Liver- 
pool Royal Infirmary, {1930] A. CO. 588; 
Russ v. Ross, {1930} A. C. 1; Peal v. Peal 
(1930), 143 L. T. 768, 
Boe 
. SHIRLEY & Baown, [1930] 1, R. 45.— 


PART IV. SECT. 8. 
——- Not restricted to purposes in 
-}+—Application by exors. for 
determination of certain questions 

arising under a will whereby 


welve 


448. Add. Annotation 
[1928] 2 K. B. 515. 


462a. Settled ee not yielding income.]—For 
purposes of legacy duty the value of such 

articles is to be taken as at the time when 
they vest absolutely, & not as at the death 
of testator.—A.-G. v. Rupasr, [1928] 2 K. B. 


the p 


e ‘——Apld. A. -G. v. 


Vol. XXI.—Estate and Other Death Duties. Cases 448—729. 


Rudge, 


§15; 97 L. J. K. B. 


710; ss L. T. 586 ; 


447. L. R. 708; 72 Sol. Jo. 4 


576a. 





Re 
1924] W. N 
Jo. 824. 


577. Add. 


me ee ~ 


Direction to pay legacies al of duty.]— 
ETE: 


SHEWELL v. eee ED 
. 142; 59 L. Jo. 252; 167 L. T. 


Annotation :—Distd. Re Tanqueray, 
Sewell v. Woodfield, [1924] W. N. 142. 


Part V.—Succession Duty. 


591. 


Cas. 460. 


602. 
Belilios, [1928] 1 K. B. 798. 


622. Add. Annotation :—Generally, Refd. Parr v. 


A.-G., [1926] A. C. 289. 


Add. Annotation :—Refd. 
(1930), 99 L. J. K. B. 605. 


627. 


Trans 
Inlan 
(1929), 98 L. J. K. B. 542. 


bequeathed ‘‘ unto the soclety called 
the British Union for the abolition of 
vi en $75,000 of leeaoy 
duty ’ :—Held: . 
absolving from succession 
roperty devised or bequeathed 
ic alg ous, charitable or educational 
to be carried out in Ontario,’’ 
Bale ited to objects which must ree 
necessity be carri out n' 
not to those which might be oarried out 
in Ontario without occaasioning a b 
of trust.— GWYNNE (1912), 
Oo. W. R. 405; 3 O. W. N. 1428; 
L. R. 718.—CAN. 


PART V. SECT. 1. 


sg. Distinct from estate & probate 
duty—-A pplication of doctrine of mobilia 
sequuntur personam.jJ—Ontario Suc- 
cession Duty Act is a succession duty 
Act, & not an estate & probate duty 
Act ; the duty is imposed on the 
succession, & the doctrine of mobiha 
tay persone ea 
A. -G. FOR 
(roast 1 S. L. TR. 73 3 61 O. L, R. “50 


erad., 4 R. '38, affo . 
[1930] 9 D, L. RL 754; 63 0.L Hee 
-—~O ° 


22 


169. 


PART V. SECT. 2, SUB-SECT. 1. 
899 {. ‘“ Property "—Transfer o 
stock, etc., to ile. Dividende nai Os | me 
husband.|—-Held: deceased retained 

to his wife to the 


an interest in the 
extent of the dividends to be derived 
were 


duty 
NISTER OF FINANCE, 
D. L. R. 717; 38 B.C. R. 398.—¢ 
PART V. SECT. 2, SUB-SECT. 2,—A. 


£ i. a LitrringeE (B. C.), 
[1927] 3 D. L. R. 250.—CAN. 


PART V. SECT. 2, SUB-SECT. 2.—B. 


arame A uciue OD SEEMED) 
v. ee Destin donne he Cc. L. R. 539. 


PART V. SECT. 2, SUB-SECT. 4. 
hi, —— Person 


eae 
over. 
of successor me propery 


Where a share | 


rE 


Add. Annotation :—As to (3) Refd. Jackson’s 
Trustees v. Lord Advocate (1926), 10 Tax 


Add. Annotation :—Ae to (1) Consd. A.-G. v. 


A.-G. v. Fa 


Add. Annotations :—-As to (2) Refd. Tilling- 
Stevens Motors v. Kent County Council & 
rt Minister (1928), 97 L. J. Ch. 871; 
Revenue Comrs. v. Dalgety & Co. 


660. 
662. Add. 


666. 
694. 


699. 
rrell 


Add. Annotation :—As to 
Belilios, [1928] 1 K. B. 798. 


Annotation :— Refd. 
(1926] A. C. 239. 

Add. Citation :-—182 L. T. 699. 

Add. Annotation :—As to (8) Refd. Parr v. 
A.-G., [1926] A. C. 
Add, Annotation ;-~As to (1) Apld. A.-G. v, 
Farrell (1030), 089 L. J. K. B. 606. 


(5) Refd. AG, v. 


Parr uv. A.G., 


239. 


714. Add. Annotation :——Distd. A.-G. v. Belilios, 


718. 


[1928] 1 Ik. B. 798. 


Add. Annotation : —Distd. A.-G. v. Belilios, 
([1928] 1 K. B. 798. 


719. Add. Antolation :—Distd. A.-G. v. RBelilios, 


[1928] 1 K. B. 798. 


hae not paid to the paid to the rosiduary doviuen: 
her lifetime but passed under 

fun will, her death occurring cightoen 
months after that of testator :—/leld ; 
the Crown was entitled to succession 
duty thereon, oe h succession 
duty had been Py the cxors. 
ner the first w he residuary 
res L unt EATATE (B. C.), 


h il. Hostduary gift ee trust 
Presbyterian Church or New Zeala 
For purpose of assisting foreign site: 
stonary work.j—Held; the Presby- 
terlan church was a ** successor °’ under 
Death Duties Act, 1921, 8. 16.— 
PERPETUAL TRUSTEES, EataTE & 
AGENOY Co., I-TD., or New “ALAND v. 
STAMP DuTine Comn., {1027) N. Z. 
bL. RK. 714.—N. Zz. 


PART V. SECT. 2, SUB-SECT. 5.— A. 
r of trust Sek nd— 
, te. S. A, 1922 
OF ALBERTA 0. 
(1926) 


meme om oe 








si 


c. 28) 
ewan t (1986) | r D L K. 20; 
8. C. R. 142.—CAN, 


PART V. aalals at SUB-SECT. 5.— 


st. Succession Duly Act, ag15 C 27) 
Sor B.)--Absolute Coe 
n.| PROVINCIAL SRCRETARY- "KA. 
URER v. SCHOFIELD (N. B.), (1923) 
D. L. R. 1144.—CAN. 


PART V. SECT. 2, SUB-SECT. 7.—-A. 


pi. —— Pgh aor tasued by Dominion 
Government to lestator r ent in De 
vince. }—Certain bonds were issued to 4 
testator resident in Alberta by the 
Govt. of Canada under statutory 
he poe & on his death his exors. 
he question whether succession 
duties Sith res to the bonds werr 
assessable by the Province of Alberta 
under Succession Duties Act of Alberta, 
gs. 27, which provided that ‘all pro- 
petty of the owner thereof situate 
within the Province 
death shall be sub 
duties.” The bo 
death of testator. register of 
bondholders was at Ottawa in Ontario : 
—Held: ag the ds constituted a 
statutory ‘Obligation they were debts | 
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be 
i 
, 


—a ee 


by spoctalty & therefore in point of 
Hablity to taxation had their local 
situation at the tostator’s place of 
residence in Alberta & were subject 
to tho duties in question. Royan 
Trvsr Co, om A.-G. FOR ALBERTA 
(1929), 46 T. 1. Ro 25. CAN. 


PART V. SECT. 2, SUB-SEOT. 7.—B. 
718 1. Realty outside province — 
Devised umuder trust for aale—-T'catator 
domuciled in province.|-- Whero by the 
Will of testator, who dfod domiciled 
in British Coluinbta, land outside the 
province in devised to a trusteo under 
direction to convert it Into money, 
it la not, whilo at least it 14 yot unsold, 
eee to Paa? Br under Succession Duty 
Act, raat ‘s Datel 
At eu ien vr. A. a eer 
t. 1D! . 


ae are 1 
. . 28 —CA 
gh a0 greement for sale.] 
— resident & domicllod in U.S.A. 
agread by writing undor seal to oil 
lend owned by him in the province of 
berta, the purchaser going into 
ossossion. Tho nlorent, in money was 
be paid, with In ereat. in U.S.A t 
V.’s vath i in U.S.A., there was a 
balance owing him under the iG 
ment :—-Held: V., at his death, was 
the owner of property situated in 
Alberts or of an interest in the land, 
Hable to duty in Alberta under Suo- 
cession Duties Act, 1914 (c. 5), the 
question not being determinod by the 
locality of the debt, but by the nature 
of the interest held by docvased in the 
Alberta land ae Nv. A.-G. 
ALBERTA, (1024) 3 D. L. It. 467; ia 
W.W. JR. 821; 20 Alta. L. it. 424. —~CAN. 
Te Mortgages on land autside pro- 
nce-—Owner domictled within province. | 
—Hed: subject to duty poe 
Succession Duty Act, Qf. S. C., 
‘Pauicen im, {hoa 


1924 (c. Hits, thane 
1105; OB GR er ae 








R. 783 


PART V. SECT. 2, SUB-SECT. 7.—C, 


b i. —-— Shares held in company 
incorporated in prownce.}-—Shbhares in a 
= Be} unyoreles Ae aibetieglo i which were 

a foreigner 
Aoniiiel in the State ¢ of Sie ie who 


Cases 724—796a. 


724. Add. Annotation :—Consd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


725. Add. Annotation :—Refd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


726. Add. Annotation :—Consd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 


782. Add. Annotation :-- Distd. A.-G. v. Belilios, 


[1928] 1 K. B. 798. 
755a. 





ante. 


765. Add. Annotation: — Consd. Re 


[1925] 2 K. B. 429. 
71714a. 


~ ~ 


died there, were held not Hable to 
succession duty in Onturio.— Erik 
Beach Co. v. AG. FOR ONTARIO, 
11928) 1D. L. RR. 7893 61 0. L. 4. 507; 
revad., 46 T. LR. 33, P.C.3 affa., (1920) 
2).1..R.744; 68 G. 1. 1. 169.-. CAN. 

k i, ——~ ——.}~—Held: subject. to 
duty under Succession Duty Act, 
R. 8. B. C., 1924 (c. 244).—Re Suo- 
CEBSION Duty Aor, A.-G. FOR BRITISH 
CoLuUMBIA v. WIL80N (B. C.), [1926] 
4D. L. R. 139; [1927] 1 W. W. RB. 
265.--CAN, 

k fl. ~~-—~.]—Testator, whose 
domicil was in Ontario, possessed 
securities, which were in a safoty 
deposit. box in @ bank in Michigan :— 
Held: tho secuntics were subject to 
duty under Succession Duty Act, 
R. 8. O., 1914 (c. 24).—~A.-GQ. FOR 
ONTARIO v. BaBy, [1927] 1 D. L. RR. 
1105; 60 0. L. RR. 1.—CAN, 


k ili, --— --- .J—Debenturoe stock 
of a city in Nova Scotia, transferable 
& redeemable at the office of the city 
treasurer, & money in a bank at the 
saine city, bolonging to testator 
domiciled in New Brunswick :—/Teld : 
not Hable to duty under Succession 
Duty Act, (. S., 1903 (ce. 17) — 
RECHIVER GENERAL OF NEW BRUNB- 
WIOK 0. RosBonouas (1015), 43 N. B. 1. 
258,---CAN. 

n i. -—— Specialty debt.}—A intge- 
debt due in New Brunswick at the time 
of tho forcign creditor's death is pro- 
perty of the creditor’s estate which 
may be Hable to duty under Succession 
Duty Act, 1915.—RoyvaL Trust Co. 
v. PROVINCTAL SECKETARY, TREABURER 
OF Niw BRUNSWICK, (1925) 2 D. L. RR. 
49; [19251 S. ©. R. 94; revsg., 52 
N. R. nr. 21. -CAN. 

n il, --- .}—Speclalty debits 
secured by bond & mtgo. of real cstato 
situato in Nova Scotia, the bonds & 
mtges. being In tho possession of 
testator in New Brunswick at the time 
of his death :—Held: Hable to duty 
under Succession Duty Act, C. S., 1903 
Cc. 17).—— RECEIVER GENERAL OF NEW 

RUNAWICK v. HOSBOROUGH (1915), 

43 N. B. Rn. 258.—-CAN. 
Registered outside 
province.}—A banking co., with ao head 
office at Montreal in the Province of 
Quebec, had power by statute to main- 
tain in any province a registry office 
at which alone shares held by resi- 
dents in that province were to be regis- 
tered & could validly be transferred. 
A. resided at Halifax in tho Provinco 
of Nova Scotia, & diced there, owning 
shares rogistered at an office of the 
co. at Halifax under the above sta- 
tutory power. Under Sucovssion Duty 
Act (Que.), 1909, art. 1376, duty was im- 
posed upon ‘“‘ property actually situate 
within the province, whether tho trans- 
mission takes place within or without 
the province ’’ :—Held > as the owner- 
ship of the shares could be effectively 
dealt with only in Nova Scotia, they 
were not property situate in Quebeo, 
& the claim could not be maintained. 
Tare Arig ere 
4l T. L. R. 203.—CAN. 











. 
ei 


«}+~—Re BATEMAN (BARONESS), No. 107a, 


~—-~ Duty imposed subsequent to death 


en SE REE aE a Pe a ED 


W.N. 241. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


of testator—-Payable out of bequeathed fund.) 
—Re TRIMBLE, WILSON v. TURTON (1930), 
70 L. Jo. 356; 


170 L. T. Jo. 469; [1930] 


796. Add. Annotations :—Consd. A.-G. v. Bedford, 
[1926] 2 K. B. 184. Refd. A.-G. v. Belilios, 
(1928] 1 K. B. 798. 


Bateman, 


Circumstances (see No. 90a, ante) in which :— 
Held: succession duty was not payable, 
since the above sect. was not retrospective.— 
A.-G. v. BExinios [1927] 2 K. B. 439; 


43 


T. L. R. 669; revsd. without affecting this 


P: Yor the paragraph in the original 
volume substitute the following para- 
graph :-— 

Owner not domiciled within 
province —Recognition of status of 
** wivea.”"] —If @ person domiciled in a 
country whose laws permit poly- 
gamous marriages is married there 
two wives, & dies while stil) domiciled 
there though temporarily residing in 
British Columbia, the status of the 
wives will be reco ed by the cts. 
of British Columbia for the purpose 
of fixing the succession duty payable 
on property in British Columbia going 
under doeceased’s will to cach of the 
wives.— Yrew »v. A.-G. FOR BRITISH 
COLUMHIA, [1924] 1 D. L. Rh. 1166; 1 
33 B.C. RR. 109; 





e . e 743 . 
revsg. 8. C. sub nom. Re LER CHEONG, 
{1923} 1 W. W. It. 867.—CAN. 


‘ART V. SECT. 3, SUB-SECT. 1. 


al. Decluration of trust several years 
before death.J—'Ten yoars before his 
death an owner of debentures executed 
a declaration of trust whereby he 
declared that be held them in trust for 
his children & deposited the debentures 
& the declaration [y a bank where they 


received any benefit from — the 
debentures, & there was no evidence 
of any scheme or reservation whereby 
he retained any beneficial interest. 
No part of the income was paid to the 
beneficiaries, but the trustee invested 
it in trust o: placed it to the credit of 
a trust account in tho same bank whcre 
it accumulated until) he died :—Zield : 
the fund was not Hable to puccession 
duties under Succession Duties Act, 
kh. S. A. 1922 (c. 28).—-Cowan v, A.-G., 
{i935} 2 D. L. R. 647; (1925) 1 
W. W. WR. 993; 21 Alta. L. R. 241; 
revsd., [1926] 1 D. L. KR. 29.--CAN, 


PART V. SECT. 3, SUB-SECT. 7. 


oi. - Validity.) —Thore ir nothing 
in Succession Duty Act, 1923 (ca. 13), 
or other statutes of Saskatchewan 
to prevent a testator from directing 
that legacies be paid free from suc- 
cession duty.—Re ANDERSON ESTATE, 
CANADA PERMANENT TRUST Co. t%. 
McApaM, (1028) 4D. L. R.61 3 [1928] 2 


W. W. R. 365; 22 Sask. L. R. 610.- - 
CAN. 

sm. Legacy subject to payment of all 
succession duty payable on estate ~— 


Whole legacy included in estate in deter- 
mining rate of duty—Portion of legacy 
cone in payment of duty erempt from 
duty.J -STAMP DUTIES Comk. t. LANS- 
DOWNE (1927), 40 C. L. R. 115.—AUS, 


PART V. SECT. 4. 


80. Provincial duty — Aasels in 
progine’ forming part of larger estate— 
Deccasea domictled outside province. }j— 
Deceased, domicilod outelde British | 
Columbia, left reonal tty of ! 
$1.000,000 of which $10,000 was iv | 
British Columbia:—Held > under ' 
R.S. B. O., Acta 1911 (co. 317) & 1921 
(c. 58), the duty pevenle on the net 
amount should 14 per cent. on the ! 
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| 
remained until his death. He never 
| 


the judge. 


point, [1928] 1 K. B. 798, C. A. 


ee 








first $100,000, 2% per cent. on the 
second $100,000 & 5 per cent. on 
the balance; of the sum thus ascer- 
tainca the $10,000 within the province 
was charged with its proportion which 
was taken by the province.—Re Suc- 
OEBSION Duty Act, Re Heonrt, (1924) 
Ae WwW. R. 1153 33 B. CG. R. 154.— 


PART V. SECT. 5, SUB-SECT. 1. 


di. ———~ —-—— Shares.}——Held : with 
respect to a very large block of shares 
in a ng co., the “ fair market 


value’ could not be said to be the 
price which probably would have been 
obtained had the whole block of shares 
been put on the market at once, in 
view of the number of shares & the 
limited market, that course would 
undoubtedly have depressed the market 
price, & tho exors. were not bound to 
offer the shares for sale at one time 
or at all: nor should said value be 
fixed at the price which would probably 
have been obtained from underwriters 
had a sale en Uloc been made to them 
at the time of the death.—-UNTER- 
MEYER Esratr v. A.-G. FOR BRITISH 


OOLUMBIA, [1928] 3 D. L. R. 311; 
(1928) 2 W. W. R. 209; 39 B.C. R. 
533; oaffd.,, (1929) 1 D. L. R. 315; 


SC OR &4.—CAN. 


h i. -}—Although exors., 
when applying for ancillary lotters 
patent in British Columbia, had placed 
& value on the estate in the province 
for the purpose of succession duty &, 
being accepted by the Crown, had given 
a bond to secure payment of the duty, 
they are not bound by such valuation 
& its acceptance by the Crown: but 
thoy have still the right to present a 
petition under Succession Duty Act, 
s. 43, to a judge of the Supreme Ct. 
of the provinco who has jurisdiction 
to determine what property of the 
ostate is liable to duty & the amount 
due.— BLACKMAN v. R ,(1924)4D.L. R. 
123; [1924] S. C. R. 406.—CAN. 


h ii, —— -}—In an action on 
a bond to secure payment of duties 
under Succession Duties Act, R. S. A., 
1922 (c. 28), wherein the defence was 
that the true value of the estate did 
not exceed $5,000 & no duty was pay- 
able -—Held: the question of value 
was concluded by the values sworn to 
in the affidavits filed for the purpose 
of obtaining the ictters probate, which 
values been accepted as satis- 
factory by the Crown.—R. ov. LONDON 
& LANCASHIRE GUARANTER & ACCIDENT 
Co. (Alta.), [1926] 4 D. L. R. 874; 
(1926) 3 W. W. R. 461.—-CAN, 


h ii, —— -——.}+—-The essential 
precedent to the j ction of the ct. 
under Succession Duties Act, 1922, 
ce, 28, 8. 38, is that there ia property 
the liability of which to duty is in 
has to be determined by 
nn Thererexe» open an exor. 
on app ge for pro placed a 
val on on the estate for the 











uestion & 


on,— He 
PENCE Estate, [1938] 1 D. L. 


894. 
899. 
902. 


914. 


Vol. XXI.—Estate and Other Death Duties. Cases 799a—943. 


799a. —-—-.|—Where a person, who has succeeded ' 


to the life interest in leasehold property, | 
subsequently receives the rack rents from 
the property when the Icases fall in, the | 
increased value of the succession for the 
purpose of succession duty is to be calculated | 
y reference to the age of the successor at 
the expiration of the leases & to the value of 
the property as at that date, less the ground 
rents, € not to the value of the property when 





| $53. 


the succession first arose, less the ground 
rents.—A.-G. v. BEDFORD (DUKE), [1926] 2 
K. B. 184; 05 L. J. K. B. 517; 135 1. T. 
O41; 42 T. 1. R. 846: 70 Sol. Jo. 465. 


Add. Annotation :—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 


Add. Annotation :—Refd. Re Drake, Drake v. 
Wilson, [1926] Ch. 559. 


861. For citation read “ No. 268, ante.” 


Part Vl.—Probate Duty. 


Add. Annotation :—-Refd. Ite Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 

Add. Annotation :—Generally, Mentd. Ormond 
Investment Co. v. Betts, [1928] A. C. 143. 
Add. Annotation :—As to (1) Refd. Royal | 
Trust Co. v. A.-G. for Alberta (1929), 16 
T.L. R. 25. 

Add. Annotations:—Apprvd. Brassard v. 
Smith, [1925] A.C. 371. Apld. Baelz v. Public 
Trustee, [1926] Ch. 863; Pass v. British 
Tobacco Co. (Australia) (1926), 42 T. lL. BR. 
77). Consd. Erie Beach Co., Ltd. . A.-G. for | 
Ontario, [1929] 46 T. L. R.33. Refd. A.-G. v. 
Sudeley, {1896} 1 Q. B. 354; A.-G. v. New 
York Breweries Co., [1898] 1 Q. B. 205; Re 
Aschrott, Clifton v. Strauss, [1927} 1 Ch 318; 
London & South American Investment Trust 


i 





| 917. 


| 919. Add. 


943. Add. 


v British Tobacco Co (Australia), [1927] 1 Ch. 
107. ee In the Goods of Ewing (1881), 
GP. 7). 19. 


Add. Annotutions : —As to (1) Consd. Baker 
v. Archer-Shee, [1927] A. 0. 844. Refd. Herbert 
». [.R.Comrs., I. R. Comes. v. Herbert (1925), 
® Tax Cas. 593; A.-G. v. Bolilios, [1928] 
1K.B. 798; Qaw v. Inland Revenue Comrs., 
Duff-Dunbar ¢. Inland Revenue Comrs, (1928), 
1! ‘Tax Cas. 58. Generally, Refd. Inland 
Revenue Comers, eo. Snuth, (180) LK. Be 718. 
Mentd. Irassard v7. Smith, [1925] A.C. 871. 


Cilalion : -Subsequent —proceedinys 
(18833), S. B. & Ad. 78. 
Annotation: -Mentd. Re Bower 


Williams, Mr p. Trustee, [1027] 1 Ch. 441. 


- — _— “ 


644; [1928] 1 W. W. R. 713 23 Alta, 
L. R. 199.— CAN. 


sp. Aggregate value—Succession Duty 
Act, U. S., 1803 (¢c. 17).J)-—RECEIVER 
GENERAL OF NEW BRUNSWICK  »v. 
POR BeEDUGE (1915), 43 N. B. BR. 258. — 


sq. Legacy to benefwiary  - Share 
of residue to same beneficiary. —Tes- 
tator gave @ pecuniary legacy to <A.. 
& the revidue of hin estate upon trust 
to pay the incuine to the mother of A. 
for lite, & after her death to divide the 
tapital among ber children, of whom 
A. Wab one. Succession duty was 
nesosped as if A. wore the sole survivor 
entitled to the residue, & to thts 
amount was added the legacy. Puty 
was then assessed at the rate appro- 
priute to this total :--2ield : duty was 
not to be assessed on the legacy as 
though the whole of residue had been 
given to A. subject only to the life 
interest.— He SHORT, SHORT ve RLGIn- 
PRAR OF PROBRATES, [1925] S. A. Ss. OW. 
220.—AUS. 


PART V. SECT. 5, SUB-SECT. 2. 


st. ‘* Net value *? —Mode of calculatwn 
—Aggregule value including life insur- 
ance money.)--K. «. MEIBACTI, [1927] 2 
D. L. R. 1020; [1927] 1 W. W. R. 981; 
22 Alta. L. R. 182.— CAN, 


PART Vv. SECT. 6, SUB-SECT. 1. 


sw. Valuation of estate & arceptance 
by Crawn of surety bond—Right of 
executor to distribute estate—Succeasion 
Duty Act, R. S. B. C., 1911 (e. 217).}~— 
MINISTER OF FINANCE v. CALEDONIAN 
INSURANCE Co., Re LAND REGISTRY 
Act & HiGeIngon, [1923] 4 D. L. R. 
439: [1923] 3 W. W. R. 925.—CAN., 


J.S. 


PART V. SECT. 6, SUB-SECT. 2. 


sa. Postponement — Disputed claim 
against estate.] Where deceased’ ¢s- 
tate is subject to a claim, not admitted, 
on notes made as surety for another, 
while it is mght te postpone the tinal 
settlement of the exur.'s liability for 
succession duty as to the sum repre- 
sented by such alleged indebtedness, 
an ordar dealing with the matter should 
postpone the date of payment to ua 
tune certain, & should contain a terra 
directing pasrment of duty upon the 
sum should it be determined that the 
oxtate is not Jmble for the claim, & 
n further term thal, af the estate as 
lable, the exor. should pay duty upon 
his claim against the principal debtor. 
—He = Sccecrsaron Dery Aor & 
SPROUTRK, (1984) 2 WLW. RR. 1087; 
34 B.C. R.110.- CAN, 


PART V. SECT. 6, SUB-SECT. 3. -A. 

sb. ** Srater " of dereased —Succesmon 
Duty Act Amendment Act, 18Y9, 8. 2 (4) 
—Ineludes half-aster.J-—Re OLIVER 
(1991), 8 B.C. RR. 91L.—CAN. 


PART V. SECT. 8, SUB-SECT. 1. 


sd. rom what date payable —Suc- 
cession Lity Act, le. S. B. C., 1924 
(c. 244).J—kte OLDFIELD ESTATE, 
Re Succession Dury Acr (B. C.), 
1927) 4 DPD. L. R. TIL; ) [1927] 3 
W. W. R. 361.—-CAN. 

sf. - -.}—Where under Suc- 
cession Duty Act, Rh. S&S. B.C. 1924, 
c. 244, the exors. elect to pay the duty 
ona contingent estate within two years 
from the death of the deceased, & a 
time is fixed by the Licutcnant- 
Governor in Council for the payment 
thereof, no interest on said duty 1 
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| 
| 
| 


—_ ———e 


“Suceessum Duty 


chargeablo oxcept from tho dato #o 
fhxee WiLKON ot. MINISTER OF 
FIsanen, [1988] 3 D L. lt. 2533 (1928) 
2W.W.H.585.- CAN. 

sg. ixtenaion of dale from which 
interest belied 9 whrerhet for-—Time 
for making.) —Held : such an applica- 
tion might be made after the axplra- 
tion of the six months during which, 
if paymont were then made, no interest 
was chargeablo.— Fle FARMER, [1026] 
1D L 8043 (1026) 1 W. Ww. 
366; 36 B.C. RR. 534.-—-CAN, 


PART V. SECT. 8, SUB-SECT. 3. 


sj. Jicarwing of aummons— under 
tel, B.S. B.C. 1924 
(«. 244), 8. 384) | Aust be before Judge who 
rasued aummons )— Re CLAPHAM, 
MINIBIER OF FINANCE vo. BURKK: 
Rocun (B.C), (1925) 4 Do L. RR. 32535 
on appeal aub nom. Tee. BURKE-ROCHE 
(1926), 37 33. C. RR. 313.— CAN. 


PART V. SECT. 9. 


al. When repaynu nt curries interest.) - 
Succession Duties Act, 1893, 4. $4 (2), 
relating tu the payment of Interest on 
succession duty repaid applies oni to 
the repaymonts of succoysion duty 
assesnod under sect. 34 (1),—e KNOX 
(1927), S. A. 8. HR. 264.-- AUS. 


PART VI. SECT. 2, SUB-SECT. 1.—B. 
886 {. Nol liable to duty—lU'nder 
Probate Duty Act, R. S. B.C. 1024 
(c. SS Tee vw. A.-G. ( 
(1920) 4 D. L. i. 834.—-CAN. 


PART VI. SECT. 3. 


ai. - - ~— Deed of gift.|\—STAMPS 
COMER. 1 SKINNEH (1926), 20 W. A. 
L. It. 58.- AUS. 
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Cases 5—153a. 
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ESTOPPEL. 


Part |—Nature and Classification. 


Add, Annotation :—As to (3) Refd. H. v. H., 

11928] P. 2086. 

ee Pedicle :—Refd. H. v. H., [1928] 
20 


Add. Annotations :—Refd. Wyman _ ». 
Hyman, Hughes v. Hughes (1928), 130 L. T. 
fy Oe Mentd. Statham v. Statham, [1929] 
1. 

Add. Annotations :—Refd. H. v. H., [1928] 
P.206. Mentd. Bourncmouth-Swanage Motor 
Road & Ferry Co. v. Harvey & Sons (No. 2) 
(1929), 04 J. P. 10. 


Add. Annotations :—Refd. Page »v. 


10. Scottish 


Insce. Corpn. (1929), 98 L. J. K. B. 308. 
sey The Jupiter (No. 2), [1925] P. 69; 
mployers’ Liability Assce. Corpn. v. Sedg- 
ee, Collins, et A. C. 95; The Jupiter 
(No. °8) (1927), 1837 L. T. 333. 
-]—Estoppel is a rule of eviienee: & not 
a bar to the jurisdiction.—H. v. H., [1928] 
Pp. 206; 97 L. J. P. 116; 139 L. t ‘412 44 
T. L. R. 711; 72 Sol. Jo. 598. 
Add. Annotation :—Refd. H. v. H., [1928] 
P, 206. 
Add. Annotation :—Refd. Anderson v. Equit- 
able Assce. Soc. of the United States (1926), 
134 L. T. 557. 


10a. 





11. 
28. 


Part Il.—Estoppel by Matter of Record. 


52. Add. Annotations :—Apld. Morriss v. Winter 
(1929), 45 T. LL. R. 643. Mentd. Freeborn v. 
Leeming, [1926] 1 K. 8. 160. 


Add. Annotation :—Consd. Selby v. Atkins 
(1926), 185 L. T. 45. 
Add. Annotation :—-Distd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 
ara ——.}~—Money-lenders Act, 1900 (c. 51), 
1 (1), does not empower a judge to re-open 
. money-lending transaction where the 
money-lender has brought an action in 
respect of that transaction, & deft. borrower 
has consented to judgment, although the 
judgment may never have been drawn up & 
entered. The agreement to pay has become 
merged in the judgment, which is rea judicata 
& not an agreement within the sect.- - COHEN 
v. JONESCO, [1926] 1 K.B.119; 95 L.I.K. 3B. 
100; 903. P.18; 42 T. L. R. 413 70 Sol. Jo. 
188 ; revsd. on other grounds, [1926] 2K. B. 
e 95 L. J. K. B. 407; 134 L. T. 690; 90 
J. a 74; 70 Sol. Jo. 386; 42 T. L. R. 294, 
O. A. 
104a. - ——.] Anorder by consent is binding 
unless & until it has been set aside in pro- 
coedingr constituted for that purpose. Pitf. 


Pete pe ee: tein! braced 


63. 
96. 


— 











in an action based upon charges which he has 
withdrawn by a consent order in & previous 
action between the parties is estopped by 
the order, & cannot effectively plead m reply 
that his consent was induced by fraudulent 
concealment.—Kinci v. Wabcorr, [1929] 
A. ©. 482; 981. J. P.C0. 129; 141 L. T. 102, 
pd. 

114. Add. Annotation : —Consd. Papadopoulos v. 
Papadopoulos (1929), 46 'T. L. R. 44. 

122. Add. Annotation :—Refd. King v. Sunday 
Pictorial Newspapers (1920), Ltd. (1924), 
133 L. T. 397. 


141. Add. Annotation: 
(1937) 1 Ch. 410. 


148. Add. Annotation :—Consd. Conquer v. Boot, 
[1928] 2 K. B. 336, 


151. After this case add ‘‘* Decree for restitu- 
tion of conjugal rights.)—Sce Husspanp & 
Wirs, No. 4767a.” 


153a. Re-registration of birth of illegitimate child.) 
-~The re-registration, as provided for in the 
schedule to Legitimacy Act, 1926 (c. 60), of 
the birth of a child originally illegitimate, 
the child having become legitimate by virtue 


—Mentd. fe A Debtwr, 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) il. 


sa. Irregularities in procedure. }—- T 
dismissal of prior motions for 
Irregulurities in pracedure does not 
prevent an adjudication on a subse- 
Bet proper & regular motion.—~ 

e ae MARKS, (1925) 4 D. L. Rh. 


ae Action on tmmaral contract. — On 
tho trial of an action the Judge came to 
the conclusion that the evidence dia- 
olosed an illegal contract under eae 
defta. were to raceive Us art of the 
money obtained ap Sah while engaged 
in prostitution, that the action 
was of an indecent j cuarecter & untit 
to bo dealt witb, & he dismissed it, 
the formal judgment stating that “‘ this 
ot. docs of its own motion & without 
adjudicating as betwean pltf. & defts. 
on the matters in dispute between 


no | Held. 


ent 
|] Beommen (2904), 24 °C. L 
108.0. R CA 


them, order that this action be dis- 
missed out of this ct., with coats ° :— 
tei me aia precluded pltf. om 
suing in respect of any o e 
—- ot pelos included in the state- 
alaini.—GvUILBAULT ae 


PART II. SECT. 2, SUB-SECT. 1.-- 
B. (a) iv. 


104 i, —— Consent order.|--Where 
an order was made at chambers by con- 
sent of the parties, & an a peal was 
qubssquently 4 taken Kt the solr. for ane 
of the parties that at the time of the 
making of the order bo was under a 
misapprehension as to the effect of 
two Mdcinente of the Supreme Ct. :— 


Held: tho consent order operated as 
= a al .— Be ar ee tae 1924} 1 
95; 56 N.S. R. 389. CAN. 


788 


3yY. 1. 
CAN. 


t i, - --—.)-~-Action for foreclosure 
of a mtge. Pltf. & deft. P. had been 
parties to a prior action in which the 
main issue was the eee of the 
land covered by the mitge. & in which 

consent judgment ee given dis- 
missing the action against the 
present pltf. & leclaring thet the title 
to the land was subject to the m 
now sought to be foreclosed & vest ing 
the land in P. subject to said mtge. 
P. now raised the defence of adverse 
posesce: & point which had not been 
srought forward by her in the former 
action :—#Held: on the penciple of 
res judicata or, at least. on the principle 
that a judgment is conclusive proof 
between the partics of the mattem 
act y decided, said defence was not 
open to . ANADA PERMANENT 
CORPN. v. CHRISTENSEN (B. < eee 
R. 864; 2 W. W. 


“~_—— 


190. 


204a. 


209. 


of the provisions of that Act, is not a record 213. Add. Annotations : 


of a binding decision. In ‘authorising the 
re-registration the Registrar-Gencral does not 
act in a judicial capacity & tho re-registra- 
tion of the birth does not create a res judicata. 
—JONES v. JONES (1929), 98 Le de Pe 74: 
ae L. T. 647; 45 T. L. R. 292; 73 Sol. Jo. 


After this case add ‘‘ —-— —- .]- See, also, 
INSURANCE, Vol. XXIX., pp. 122, 182-181, 
Nos. 752, 1404-6, 1408, 1409, 1420, 1422.” 


For deduction of costs—Not res judicata. ]} 





—Pltf., who had been negotiating for the 215. 


purchase of a house. handed to deft., as his 


agent, the amount of the deposit ‘& this 222. 


balance of £490 payable to the vendor on 
completion & instructed deft. topay then 
balance & the vendor when completion took 
place. mpletion did not take place, & 
pltf. fae ed the above balance from deft. 
& brought an action against him to recover 
it. The vendor claimed that pltf. was lable 
to him for £100 damages & directed dett. 
not to pay over that sum to pitf. Deft. 
thereupon issued an interpleader summons 
in respect of the £100, & the master directed 
an issue, & ordered that deft. should pay 
into ct. the £100 less his costs. On the trial 
of the issue the vendor's claim was dismissed. 
Pitf. then obtained leave to sign judgment 
for £390, for which deft. admitted liability. 
Pltf. now claimed the additional £100 in full 
without any deduction of deft.’s costs. 
Deft. contended that the master’s order 
allowing deft. to deduct his costs was final :— 
Held: the master’s order allowing the deduc- 
tion of costs was not res judicata, but merely 
relieved deft. from paying the full £100 unt ul 
the decision of the interpleader issue & the 
result of the action, & pltf. was entitled to 
recover the full £100.- ALnNUTYT v. MILLS 
(1925), 42 T. L. R. 68. 


To the cross-reference following this case 


Vol. AXNIV., pp. 635, 636, No. 325.” 


ee eee _ — 





tobatio 
hatillery Co, Ltd (987), 12 fas Cus 11k, 
add ‘In proceedings before Railway & Canal | 224a. ae of adultery. | 
Commission —Under Mines (Working Facilities | 
& Support) Act, 1923 (c. 20).| -See MINI “ 


ol. XX1—Estoppel. Cases 153a—224a, 


—As to (1) Refd. Jacobson 
v. Frachon (1927), 138 LL. T. 8386. Generally, 
Mentd. Salvesen (or von Lorang) v. Austrian 

Property Administrator, [1927] A. C. 641. ° 


214a. -—--.]—A previous decision on a watter in 


dispute between parties does not create an 

estoppel unless (1) the decision was given by 

a competent tribunal, & (2) the matter was 
aised & controverted before that tribunal & 

was clearly & finally decided by it.—Easrt- 

eae Hour vw. Sruper (1926), 31 Com. 
Yas. 25 


Add. Annotation :-~A¢ to (2) Retd. Fast wood 
& Holt rv. Studer (1026), 31 Com. Cas. 251. 

-- - -.J—In July & Aug. 1920, the share- 
holders of a co. carrying on the business of 
whiskey distilling passed resolutions for its 
voluntary winding up. With a view to 
selling the distillery as a going concern the 
hquidator continued distillmg up to Mar. 31, 
1021, but not after, & pe nding the sale of the 
business he sold the co.’s stocks of whiskey 
as opportunity offered. Such sales of whiskey 
extended over a period of more than two 
years. An assessment to income tax was 
made upon the co. for the year 1021-22 in 
respect of the profits of its business on the 
footing that the liquidator was carrying on 
the trade in that year. This assessment was 
discharged by the Special Comrs. on appeal 
on the ground that an assessment on the co. 
for the preceding year had been discharged. 
by the recorder on appeal to him from. thu 
determination of the Special Comrs., & that 
they were bound to follow his decision: - 
Held: the Special Comrs. were not bound by 
the decision of the recorder regarding the 
1920-21 appeal to discharge the 1021-22 
assessment. — KbpwARDS t. & OLD Buatt- 
MILLS” DISTILLERY Co., lisp. (IN LiQuIpa- 
TION) (1926), 10 Tax Cas. 285, IE. 1. 

Refd. §. Ro Comm on “ Old 


A finding of adultery 
asa factboon which a decree aise has pro- 
ceeded ws not res judicata, so that i cannot 
subsequently be questioned ino the Divorce 


PART II. SECT. 2, SUB-SECT. 1.— 
B. (a) v. 

bi. .J— ATIKIAS t Brain (1865), 

11 Gr. PT) —CAN. 


PART II. pECr: ve Niet 1.-- 
« (6). 

201 1. In administration  siat— 

Originati rebelde against admwnis- 


trator—Subrequent probate actwn 
administrator.}—D.’s father was  be- 
lieved to have dicd {ntestate, & ID. 
took out a grant of letters of adininis- 
tration de bunts non. Subsequently 
a sister of D. irsued an originating 
a iaTnOns,; an order for administration 
was made, & alxo an order that four 
payments should be made to four 
sisters of D. out of the funda in ct. to 
the credit of the matter. UV. was 
represented by counsel at the hearing 
of the summons upon which thie last 
order was made. Subsequently D, 
was advised by his solr. that a will 
which he knew bis father had made, 
& which had been burned by his father’s 
directions, was not legally revoked, & 
D. instituted an action to revoke the 
Somte of letters of administration de 
ia non to himeelf, & to prove the 
bela cere ony form : aoe =e 
an oO summons at a hea 
of-kin for administration 
as administrator, it was Be are ope 
D. to challenge in those pibcoedines 


| 
| 
| 
dings | OW 


the fact that he was an administrator, Fosrer Tosaceo Co, lip., [1926] 
: LD. was not estopped by the above 1D LR $99; 580 LR 382. -CAN, 
fet crac as v Dooiny, [1927] sl. Leetded by gury in efectinent 
. ous ; action J- The Judgment tno an action 
204i, -——.} — Aninterlocutory judg: | of cjectment is only an estoppel bet ween 


ment, which definitely deaides & GucK- 
tion of law, & from which uo appeal 
is taken, may be res judicata when the 
question 18 raised between the sane 
parties, even in the sare action -- 
DIAMOND v. WRESIERN RnALIY (Ca., 
Sires ars L. RR. 922; [1921} 9.C. RR. 


ie Order asiniany out guardian ad 
litem’s name from record } Held . not 
to operate a4 res jfudicata —KUMAR 
GANGANAND SINGH ©. MAHARAJAH SIR 
RAMESHWAR SINGH Banapur (1927), 
J. L. R. 6 Pat. 388.—IND. 


PART II. SECT. 3, SUB-SECT. 1.—A. 


213 x. -—-.)—VILLAGE oF HAGERS- 
VILLE r. HAMBLETON, [1927] 4 D. L. KR. 
1044; 61 U. L. R. 327. -CAN 


PART IL ean t is SUB-SECT. 1.— 


sk. Ayency.}—Where se judgment for 
indemnity has pronoun between 
two partie on the Pit that one 
was th principal ‘ = te one the 
mt, the ju en conclusive as 
et ie ha aa pee vw, MaCVoONALD 
rete ReGIsTereD, LATIMER v 


739 


ee 


the eee ws fo the statutory issue 
whether the clatinnnt was ontitled to 
Possexslon on the day named in the 
writ, & not as to any facta deelded by 
the jury oan such uction  BURNHAM 
r, CARROLL MUSGROVEIC LH EAPRES, Lip. 
& Te Ww ARCADE, LIFp. ry 28 

QW.WLN. 


RN. S. W. 169, 45 N. 
23. afd, W Conf oto AUS. 
am. fn thon of Leica The 


( Lh. 
only an estoppel bet ween {he pasties 
on the statutory issue as to whether or 
nof the clalmant was entithd to 
possession on the day named in the 
writ, & nof as to any facts decided by 
the Jury in such action Bt anna e. 
CARROLL Musgrove ‘Ti wikia ap. 


& Vierorta Akoabr, Lip Gia): 24 
SRN 8 W.51, 46N & W.LWLN, 
22 -AUS. 


PART II. ECE. * penance. 1.— 
- (¢). 


225 i. (Aneral rule.j- Where the 
cause of action is different from what 
it was in the first action, tho mattor Ir 
not res fudt ——HRANIGAN 0. SABA, 
{1924} ~ Le L. R. 481.-—N.Z, 


Cases 224a—296a. 


PART II. SECT. 3, SUB-SECT. 1.— 
B. (d). 


230 xvii. 
deduct £1,000 In comput 
for tho yoar ending Mar. 
tho recorder allowed the deduction 
claimed. 
before the Specks 
seal Tron An assessment for 1922 83 : 
eld: 


Div. in any event, nor is resort to the Ct. of 
Appeal the only means of reviewing it.—- 
CHALMERS v. CHALMERS, [1930] P. 154; 99 
lL. J.P. 60; 142 1.7. 654; 467. 1. RR. 269; 
74 Sol. Jo. 216. 


232. Add. Annotations :—Apld. Jaeger Co., Ltd. 


v. Javger (1929), 46 Rh. P. C. 336. Refd 
ia v. Taxation Comr., [1926] A. C. 


253. Add. Annotation :-—Refd. Green v. Weatherill, 


[1929] 2 Ch. 213. 


256a. —-—-.]—Applts.’ mine was worked during 


the years 1919, 1920, & 1921 during two 
hundred & tive days only owing to strikes 
& the low price obtainable for ore, though 
maintenance was continued during the whole 
period :—Held: the question of average 
annual value was not res judicala by a de- 
cision of the High Ct. of Australia between 
the parties as to the valuation for a previous 
year.—BROKEN HiLL PROPRIETARY Co. v. 
Broken Hitt MUNICIPAL CoUNCIL, [1926] 
A.C. 04; 95.3. P.C.33 ; 1341. T. 335, P. C. 


257. Add. Annotalion :—Distd. Noystead v. Taxa- 


tion Comr., [1926] A. C. 155. 


265a. Decision that patent valid-—Subsequent action 


for infringement— Whether defendant estopped 
from disputing validity of patent.]—In an 
action for infringement of a patent deft. 
denied infringement & pleaded that the 
patent) was invalid by reason of lack of 
novelty & lack of subject-mat er owing to 
common general knowledge & prior publica- 
tion, want of utility, insufficiency & false 
suggestion in the specification, & he counter- 
claimed for revocation of the patent. In a 
previous action the patent had beck attacked 
only on the ground of prior publication of 
two specifications, G. & V., & the issue of 
infringement had not been contested. In 
that action the patent had been held to be 
valid. It was contended by deft. that the ct. 
was bound by the prior decision only as to 
construction of the specification & not as 


| res judicata, 





claimed to 
g the profits 
31, 1921, & 


-) —Resp. 

tu DERK4n5z, [1929] 
W. W. RK. 6733 
S.L. HR, 444. C 
The 


question came again 


Comrs. by way of an 


the recorder’s decision on 


from again raising the 
issue as to the pufficiency of the pltf.’» 
security.— BAXTER : 
2D. L. hi. 443; 
10 C. BR. 47335 
AN. 


PART II. seer 8, SUB-SECT. 1.— 


®). 


ENGLISH AND Empire Dicest SuPPLEMENT. 


to subject-matter, that the additional docu- 
ments relied on showed features claimed in 
the specification not disclosed by G. or V., & 
that, owing to the issue of infringement not 
having been contested it had been un- 
necessary for the ct. to define the ambit of 
the claims :—Held: the ct. was not strictly 
bound by a prior decision as to anticipation, 
& it was open to deft. to prove anticipation 
by documents not before the ct. in the pre- 
vious action.—HiGGINSoN & ARUNDEL v. 
PYMAN, Same v. SAME (1926), 43 BR. P. C. 
291, C. A. 


Annotation :--Mentd. Ite Higginson & Arundel’s Patent 
(1927), 44 R. P. C. 430. 


276. Add. Annotations :—As to (3) Apprvd. Hoy- 
stead v. Taxation Comr., [1926] A. C. 155. 
Apld. Green v. Weatherill, [1929] 2 Ch. 213. 
Refd. Pickford v. Quirke, Pickford v. I. BR. 
Comrs. (1927), 44 T. L. R. 15. 


285. .1dd. Annotation :—Refd. Sayvar rv. Ridehalgh 
(H.) & Son, Ltd., [1930] 2 Ch. 117. 


291. Add. Annotation :—Generally, Refd. Conquer 
v. Boot, [1928] 2 K. B. 336. 


294. Add. Annotation :—Refd. Hoystead v. Taxa- 
tion Comr., [1926] A. C. 155. 


296a. Admission.]|—Under a will the annual in- 
come from an estate in Australia was divisible 
by the trustees between testator’s daughters. 
The trustees objected to an assessment, for 
the financial year 1918-1919 under Land 
Tax Assessment Act, 1910-1916, of Aus- 
tralia ; they claimed under sect. 38 (7) of the 
Act a deduction of £5,000 in respect of the 
share of each daughter, & a case was stated 
for the opinion of the Full Ct. of the High 
Ct. upon the questions: (1) whether the 
shares of the joint owners, or of any & which 
of them, in the land were original shares 
within sect. 38; (2) how many deductions 
of £5,000 resp. should make. The Full Ct. 
answered these questions as follows: (1) the 
shares of the six children surviving at the 
date of the assessment; (2) six. Upon the 


276 fii, -~—~.}-—FORSYTH », 
(1887-8), 15 S. C. R. 543.—CAN 


PART II. err es ose 1.— 
» (1). 


BuRY 


vt  DPRKASZ, 
1 
23 


aati: BANK _OF CANADA 


the assessment for 1021-22 was bind- 
ing, & the quostion was res judscata.— 
ALYMER v. MANAFFRY, [1920) N, 167; 
10 Tax. Cas. 594.—-IR. 


330 xviii, -—-—-.]—-WS0N v, 
CAMERON (1842), 1 Kerr, 542.—-OAN. 
230 xix, -~ —.J]~ CHAMBkks 0, DOL- 


LAR & STEVENSON (1370), 29 DU. C. R. 
599.—CAN. 
2380 xx. ——.] -Jongs t. Ciry or 
Sr. JoHN (1901), 31 8S. C. R. 320.— 
230 xxi. ——--.]— Foster », REAUME, 
{1926} 1 D. L. R. 1084; 60 0. L. XR. 
63.—OAN. 


sh. Action to aet aside fraudulent 
conveyance — Finding that nlaintuf 
secured creditor.}--In an action by a 
judgment creditor against a husband 
& wife to set aside as in fraud of the 
husband’s creditors a transfer made by 
him to his wife :—JZ/eld : a finding, in a 
prior action by the same_ creditor 
against the husband, that pitf. was an 
amply secured creditor at the time of 
the transaction, estopped pltf. as 
against the husband, who had pleaded 


54 xi, ———~—.J— CHAMBERS v. UNGER 
h), 25 GC. P. 180.—OAN, 


PART IL. seach 8, SUB-SECT. 1.- 


2 
(18 


ee eed 


274 ix. -]-- Re GLOBE WINE Co. 


274 ¥-“x. -—-—.)—Cassipy ov. IN- 
GOLDSBY (1875), 36 U. C. R. 339.—CAN. 
PART II. SECT. 3, SUB-SECT. 1.— 

B. (g). 


276 fi. ——-.] —An action was brought 
by a co. to remove two of its trustece 


_ for refusing to obey an order of the 


ot. made in a previous action directing 
them to join with the other trustee 
in assessing cortain shares :—AlHeld : 
deft. trustees were estopped by the 
judgment in the previous action from 
objecting to the status of directors 
who had ordored the assessment of the 
‘tock, as that was a question which 
should have been raised in that action. 
--FRaSKR RIVER Minina Co. v, 
GALLAGHER (1896), 5 D. C. R. 82.— 


CAN. 
740 
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| 


| 
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| 
| $08 i. General rule.|\—CARVENTER 1. 
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| 
i} 
| 


PART II. pee Ps SUB-SECT. 1.— 


di. 

829 xxvii. —-— Co-defendants.}—If 
the relief given to pltf. does not require 
or involve a decision of any case 
between co-defts., they will not be 
bound as between each other by any 
procceding which may be necessary 
only to the decree pltf. obtaina.— 
Ma Pan Nyuw oe. Maune Srr ll w.c.u 
(1928), I. L. R. 6 Ran. 575.—IND. 

829 xxviii. -J—-A judgment was 
obtained against A. & two others 
without service of process on A. or 
his having any knowledge of the suit; 
an attorney retained by the other defts. 
having appeared for A. alo. He was 
afterwards arrested on a ca. sa. issued 
on the judgment, & was discharged by 
u judge's order on an affidavit denying 
knowledge of the suit & of any authority 
to the attorney to appear for him. 
In an action for false imprisonment 
against plitf. in that suit :—Held: A. 
was not estop by the judgment 





from den lia ee v. 
FERGUSON (1861), 10 N. B. R. (5 All.) 
110.—CAN. 


Vol. XXI._—Estoppel. Oases 296a—480. 





assessment for 1919-1920 the comr. allowed the ship, & pltfs. brought this action, (a) for 
only one deduction of £5,000, contending damages for breach of contract, (6) for a 
that the beneficiaries were not joint owners declaration that the Turkish judgment was 
within the Act. Upon a case stated the Full invalid, & (c) for an injunction to prevent 
Ct. upheld that view, & held that the comr. the Turkish judgment from being enforced :— 
was not estopped by the previous decision :— f{eld: as pltfs. were not parties to the 
Held: the comr. was estopped, since although Turkish proceedings the doctrine of rea 
in the previous litigation no express decision judicata could not apply to the question of 
had been given whether the beneficiaries were breach of contract. —ELLERMAN LINES, Lp. 
joint owners, it being assumed & admitted v Reap (1027), 44 T. 1. KR. 73 on appeal, 
that they were, the matter so admitted was [1928] 2 K. 1. 144, C. A. 
fundamental to the decision then given.— | 405. ddd. Annotation: Refd. Wilson v. Maple 
erdearve 3 e carey eee { i geri is Mill (1925), 95 L. J. K. B. 608. 
53 J. PC. 195 134 L. PT. 3543 42) 447, Add. Annotation: Mentd. A.-G. v. Hornse 
A aa as See Pine dv. Quirke, Pickford v. T. R penne redaet nla ete : 
iL nhoceeschegds oP 7 rd ve Quirko, Bickford eT. BR: | 429. 4dd. Annotations: - Refd. Ingenohl » Win 
; 7 -L. R15. : v. erill, 
Heo ee ene enrmaes On (Shanghai) (1927), 44 PC B45 
: : a : = . xa- Salvesen (or von Lorang) v. Austman Propcrt 
834 Add Annotation Refd Hoy tead 1. Taxa Administrator, {1927]" A. (. 641 Moni. 
tion Comr., [1926] A. C. 155. he Goulandris. [1927] P. 1s: Gail 
866. Add. Annotation :—Retd. Mackenzie-Kennedy | Vac hae Ano) a TES ratland 
veer Council, (104i) 2:2 Ott: 432. Add. Annotations :—Retd. A.-Ct. v. Donb 
381. Add. Annotation :—-Mentd. More v. Weaver, : 11925] Ch. 596. Mentd. \.-(i.r. ian (1030) 
[1928] 2 K. B. 520. G0 b.Ch. ttl. on 
382a. ]—Kniaur v. Lean (1828), 4 Bing | qa7a. -_- —] -To sustain a second action on the 
589 ; 1 Moo, & P. 528; 61. J. 0.8.0. P. same contract or the same facts there must 
128; 130 E. R. 895. be a distinct cause of action, not merely 
385a. ———.]—Pltfs.’ steamer stranded in the different damages. - CONQUER v. Boor, [1928] 
Black Sea, & deft. I.. agreed to try to salve 2K. B. 386; 97 L. J. K. B. 452; 1800. TY 
her on the terms (inter alia) that security 18; 44 T. L. R. 486, D.C, 


oF Lt dpe RO a eo ator 457. Add. Annotation Consd. Conquer v. Boot, 
28/2 K. B. 836. 

arrest the ship unless there was an attempt Snip K bie ‘ geen ets ; 

to remove her befure the security had been 460. Thee {P. 182 mee endear Coulundras. 


iven. Security was given in Fondon in : 
oe eaae meal the salvaee contract, & the | 461. Add. Annotation: Mentd. Burrell v. Leven 


ship was refloated & taken to Constantinople (1926), 42 T. L. R407, 
for temporary repairs. Before she was ready | 464. dd. Annotation: Refd. Berry uv. Berry, 
to leave, the deft. L. brought an action (1920}2 K. B. 316. 


against the master in the Turkish ct. on the | 473, dd. Annotation: Refd. Mackenzaie-Konned y 
ground that the ship was about to be removed ve Air Council, [1927] 2 K. bs 517, 
without security having been given. By order 477. Add. Annolahon : Mentd. The Gouland ris, 


of the Turkish ct. the ship was Se i [1927] P. 182. 
Boom don mn Lamadon Le took an vat that | 878. 1d. lomotuton : cnnay, Mont. ‘Th 
: Veetis, [1920] P. 208. 


security had not been given, the Turkish é 
ct., awarded L.. £23,890. L. then disposed of | 480. Add. Annotations :~-Consd. Conquer v. Boot, 


= i ——— _ cee eee ee ee 
a A TE — —_—_— - 


PART II. SECT. 3, SUB-SECT. 1. PART Il. SECT. 3, SUB-SECT. 2. - 
C. (d). : 


PART II. SECT. 3, SUB-SECT. 1. — 
C. (b). ae . 
846 li. ——- Eexceptwn to -.itctum 374 11 +] - SONACIALAM Pur at 4 ARTEL waa ONFA v. IY DER, 
on covenant of indemniy |—An action | 9 MR wee (1927), ioe Pitts aT ae W.R. 


on #& covenant of indemnity is an 
exception to the general rule that an 
estoppel is binding only on privies — 
LONDON GUARANTER & ACCIDENT Co. 
v. Davipson, (1926) 1 D. L. KR. 66; 
[1926] 1 W. W. KR. 148; 36 B.C. R. 
301.—CA 


: 2. 
PART II. SECT. 3, SUB-SECT. 1. PART I. SEQE. 3. SUB-SECT. 2. 


G Ae) 465 1. Lease- Unsuccessfud action for 


so. Ejectment Wictifious lessee party \ peach of covenant against sublettin 

: J 
fo first action Se se ea action cones Action for ejectment on conricteon under 
uasgor.j —At the trial of un ejestment, | peensing laws} - Applt., lessee from 


are Ceti esis tod president of under 14 & 15 Vict. c. 114, recovery pan & Hecnsee of an hotal, was con- 
t 


g i. 
compan de ‘endau 222 other WTO: z m Vaasa roved in favour of Jubn Doe, on cted of t offence 1 e aque 2 
ila Ae Lee & rE io pars the deme of the now deft against the HH ‘2 Pes aneaen A ee Rrra iti 
OSBORN, [1928] 3 D. L. R. 258 ; [1928] | now pitt . ad it a ge that t if by a writ issued on the same day, resp. 
5S.C.R. 451. CAN. question there decided, being one 0 brought an action for e¢jectment agauat 
boundary, was preciacly the samo 88 | anyir, clauning to be cnutitled to 
that again brought up tn ated at possession on the ground of a breach 
Held: clearly no extoppe}, for tes by applt. of bis covenant not to assign 
Judgment was het wecn d fferout part CA. or sublet without resp.’s leave, & 
& under the old practice. Sea ae Y judgment wasentered forapplt. By a 
McMUBLLEN (1854), FD ULC R200. - it aagued about a your after the issue 
CAN. of ee a ie tet Prue peecipias 
yrought another action for cjectinen 
PART II. SECT. 3, SUB-BECT. 2. A. against applt., claiming to be entitled 

ai. -~ J— Where an applica- to possexlon on the ground of the 
thon for a writ of possession was dike conviction. Held Usp. Wa not 
missed because no notice of determina- te barred from relying on the conviction 
tion of the lease had been giver .— by tcason of the fuct that in the first 
Tield~ the landlord was not thereby = action he might have asserted the right 
barred from tnaking another applica oes uuy ot yan) eave. nin 

after Vv such notire.— ite ‘OHEN v,. LAP 239 CL 1. 

EnvEwery ge Water, 11928] 4 DLR. 2473 25 8 RON. S. W. 291; i2 
498; [1928] 2 W. W. It. 628. -CAN. |‘ N.S. W. W.N. 7.—AUS. 
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PART II. SECT. 3, SUB-SECT 1. - 
C. (6). 


sm. Action by reverswner—How far 
binding on other reversumers.}— Fleld - 
it is well settled that a suit for a 
declaration by a reveraloner to contest 
an alienation made by a widow in pos- 
seusion, is a representative suit on 
bebalf of all the reversioners, & a decree 
fairly & properly obtained inst the 
reversioner in sucb a suit binds not 
only him but the whole body of 
reversioners on the one hand, & the 
alienee or his representatives on the 
other.—-THAEARSINGH v. UTTAMKAUR 
(1929), I. L. R. 10 Lab. 613.— IND. 


Cases 480—540. 


[1928] 2 K. B. 336. Refd. Debenham v. Per- | 
kins (1925), 138 L. T. 252. 


482. Add. Annotation: —Refd. Palmer v. Crone, 
(1927) 1K. B. 804. 


488. Add. Annotution :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


492. Add. Annotation :—As to (1) Refd. Eastwood 
& Ilolt v. Studer (1926), 31 Com. Cas. 251. 

498a. .]—Held: a statement of claim should 
be struck out, & the action dismissed, on the 
ground that the matter was res judicaia by 
a@ previous decision. 

The ct. has inherent jurisdiction to strike 
out as frivolous or vexatious a claim or 
defence, which has cither been already 
decided in previous proceedings, against the 
party raising it, or might have been raised 
in & previous proceeding in which the facts 
necessary to raise it have been decided against 
the person who desires to raise them 
(ScrurTron, L.J.).—MACKENZIE-KENNEDY . 
Arm Councin, [1927] 2 K. B. 617; 96 L. J. 
K. B. 1145; 43 T. 1 R. 733; 71 Sol. Jo. 
633, C. A. 

508a. ——--.] —- MAOKUNZIE- KENNEDY  ». 
CounvIiL, No. 498a, ante. 


510. Add. Annotation :—Refd. Conquer v. Boot. 
(1928) 2 K. B. 386. 


511. Add. Annotation :—As to (2) Consd. Conquer 
v. Boot, [1928] 2 K. B. 336. 


520. Add. Annotation :—-Refd. Greeni Weatherill, 
[1929] 2 Oh. 214. 

521a. Proceedings in respect of registered trade 
mark-~-Former proceedings before registra- 
tion.]—PItfs. commenced an action for 
infringement. of their registcred trade marks 
& passing off, & delivered their statement 
of claim alleging acts of infringement & 
passing off by defts. Defts. moved to strike 
out the statement of claim, on the ground 
that the alleged acts of infringement & passing | 
off had been already adjudicated upon or | 
were subsequent to the issue of the writ in the 





AIR 


present action. The judge held that there | 
was a total absence of any evidence that the | 
alleged acts had ever been adjudicated upon. | 
Defts. appealed :—Held : the reasons for the | 
decision of the judge were right.— JAEGER Co., | 


Len. v. JAEGER (1920), 46 R. P.O. 386, CO. A. 


PART II. SECT. 3, SUB-SECT. 2,-— 
B. (b). 


time. 
496 ili, ——.J—WiLuiaAmes & Srara  Judicata.—WAnHL 
v. RICHARDS (1918), 26 B.C. R.19.-—- 38 oD LL. RR. 679; pee 
CAN. tiga Sask. LL. 1 


496 iv. -— .}+~-The chief test of res 
jue icuie js identity of issuo. The 
ssue raised in the present motion for 
an extension of time for serving tho 
statement of claim held not to be 
identical with any issue that had been 
hag beeper in ue earlier procera ini 
n this matter. —GoovpBuUn v. MITCHELL, 
(1928] ow. W.R, 12. - OAN, 


939.—C 


$07 vii. 
by res 





of attack in t 


le ee ey 


PART Il. SECT. 3, SUB-SECT. 2.-- 
B. (d). 507 vi 





507 vi }—Where a o ft ow Hieat) 3 

7 Jj Use O INISEI, 27 
action is shown & the claim is defended, {1927} 1 wt Ww. a] 
tried & decided, or where the real issue | 455.—CAN, 


betweon the parties, although not. sct 
weM See Vek COMABUUAEAUIEAU UL USER, 1 LLU 
& decided, it is not open to pitt, by 
® subsequent action relating to the 
same watters involved in the oarlier 
proceedings, to put forward a claim 
or plea which he had an opportunity | 
of putting forward in the earlier pro- 
ceedings but which ho cither omit 


KAT iw — 


t Sub 


18 4 
1924)2D.L. R. 97; 
AN. 


] 
i 


528. Add. Annotation : — Mentd. 
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Fishwick vv. 


Gyani, [1925] 1 K. B. 617. 


529a. Judgment against separate estate of married 


538. 


540. 


or chose not to put forward at that 
Such claim or plea is 
v. NUGENT, [1924] 

4) 2 W. W. RB. 


t. 


——.]~—A suit is not barred 
judicata where, 
matter which forms tho ground of 
attack might have been made a ground 
he former suit, pltfs. 
were not bound to do so.—Anin-UpD- 
Din v. Brswarat, ALI, 
UN-Din, eve. (1927), I. L. BR. 8 Lah. 
308.—IND. 


Dae 4, eee 

W. W. R. 018.—CAN. 

PART Il. SECT. 3, SUB-SECT. 2.— 
B. (f). 


di. 4ward of damages for delay— 
sequent proceedings for compensa: 
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692: revsg., 
(1924)1W. W.R. 


RTO. 


woman—Action to obtain payment into court.] 
—Where the ct. in giving Judgment against 
& married woman who is a defaulting trustee 
orders that the judgment be satisfied out of 
her separate estate & execution proves usc- 
less it is not open to pltf. in a new action 
to obtain against her judgment in a different 
form for payment of the moneys into ct. As 
against her the matter is res judicata. But 
if it appear that she has transferred the 
moneys to a person with knowledge of the 
proceedings against her action will lie against 
the transferee as constructive trustec. Pltf. 
obtained against the first deft. a married 
woman judgment for payment out of her 
separate estate of the sum in dispute & costs. 
Evidence disclosed that the first deft. had 
parted with the whole of the sum, having 
transferred most of it to her sister, the second 
deft., who was not a party to the proceedings 
but knew of them at the time. Execution 
in respect of the judgment thus proving 
uscless pltf. now brought this action alleging 
that the first deft. had paid the money to 
the second deft. in order to defeat any judg- 
ment for pltf., & that the second deft. received 
the money as constructive trustee :—ZJleld : 
in regard to the first deft. the matter was res 
judicata, as pltf. had already obtained judg- 
mnent against her separate estate & therefore 
could not nuw on the same facts obtain 
against her another form of judgment for 
payment of the moneys into ct.—QREEN v. 
WEATHERILE, (1029] 2 Ch. 213; 08 L. J. Ch. 
369; 142 L. T. 210; 45 T. L. R. 494. 


Add. Annotations :—As to (1) Refd. Firm of 
lt. M. K. R. M. v. Firm of M. R. M. V. L., 
R. M. K. RK. M. Somasundaram Chetty 
M. H. M. V. Ju. Supramanian Chetty (1926), 
95 L. J.P.C. 197; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanark- 
shire Tram Co. (1927), 20 B. W. C. C. 780. 
Generally, Refd. Jenkins v. Jenkins, [1928] 2 
K. B. 501. 


Add. Annotations :—Apld. Pirie v Richard- 
son, [1927] 1 K.B.448. Refd. Re Pennington 


tion for further delay.}—Where there 
was only one cause of action, & it waa 
pitf.’s right to have his damages 
assessed once for eld: the 
finding that pltf. could recover no 
damages after commencement of 4 
subsequent action was binding upon 
both partics & was not, though 
erroncous, open to dispute. The judg- 
ment had not been appealed from & 
the question was res judicata betweon 
the parties —McInTosn v. PARENT, 
{19284) 4 DL. R. 420; 550.L. R. 
552,—-CAN. 


PART Il. SECT. 3, SUB-SECT. 2.— 
B. (g) 


res 





board 
e 


though the 


Raoor- 


—SOKOLOSKI — v. sa. Action for rent—Eviction pleaded 
D. L. R. 1029; by tenant—Reduction of rent granted— 
2; 2t Sask. L. R. Hight to bring action for trespass.)— 


if a tenant defends an action for rent, 
& a reduction is made on the amount 
claimed on the ground'that he has been 
evicted by the landlord from part of 
the premises, he cannot afterwards 
maintain trespass against the landlord 
for the same action which he relied 
on as an eviction in the former action. 
—ROURKE vt. McCULLOUGH (1859), 9 
N. B. R. (4 All.) 361.—-CAN. 


& Owen, [1925] Ch. 825; Bennett v. White. 
head (1926), 96 L. J. K. B. 268; Hardie & 
Lane v. Chiltern (1927), 96 L. J. K. B. 773. 


546. Add. Annotation :—Refd. Pirie v. Richard- 
son, [1927] 1 K. B. 448. 


In the last line for ‘“‘ case of the law ”’ read 
*“ case out of the law.”’ 


Add. Annotations :—Refd. Pirie v. Richard- 
son, [1927] 1 K.B. 448; Cumberland v. 
peuaekalre Tram. Co. (1927), 20 B. W. ©. C. 
After this case add ‘‘ Compare Contract, 
No. 163a.”’ 


555a. ———.]—BARKER v. MARTIN (10-47), Sty. 2 
82 EK. R. 498. 


556. Add. Annotation :—Generally, Refd. Cumber- 
land v. Lanarkshire Tram. Co. (1927), 20 
B. W. C. C. 780. 


557. Add. Annotation :~-As to (1) Refd. Clark v. 
the Wer Stracey v. Urquhart (192), 111 
. T. 641. 


559. Add. Annotations :—-As to (1) Apld. Brooke v. 
Bool, [1928] 2 K. B. 578. Refd. Debenham 
v. Perkins (1925), 133 L. T. 252. 


568. Add. -Annofation: 4s to (1) & (2) Refd. 
Lynn vt. Bamber, [1930] 2 K. B. 72. 


573. Add. Annotation :—As to (2) Refd. Firm of 
R. M. K. QR. M. v. Firm of M. R. M. V. L., 
(1926] A. C. 761. 


575a. ——_— ———- --— Power to set aside judgment.] 
—A judgment in Penang against deft., 
described in the writ by the group of letters 
under which a money-lending firm there 
carries on business followed by the name ol 
the firm’s local representative, is a judgment 
against the local representative personally, 
whether he is a partner in, or merely an 
agent for, the firm. A subsequent suit for the 
same debt against the firm itself is barred. 
The ct., including the appellate ct., has no 
jurisdiction on motion to set aside the carlier 
judgment on the ground that pltf. was 
ignorant of its effect in law.—Finm or 
R. M. K. HK. M. v. Firm or M. i. M. Vz. 1, 
[1926] A. (. 761; 185 L. T. 6453; sub nom. 
Firm or R. M. K. RK. M. v. Firm or M. R. M. 


PART II. SECT. 3, SUB-SECT. 2. 
c. (b) i. 


550. 


he sued 


546 1, —— —— Application to set 
gudgment d&> add new yparty.|— 
Hupsow's Bay Co. v. Scorr (B. C.), 
(9p) 4 D. L. RK. 978; 3 W.W. &. 232. 


2W. W 
o i. 


PART II. eerie "; ese 2.— Jointly -- 


672 i. Unsatisfied judgment.]|—-The 
fact that a decree has been obtained | 
against one of a number of joint & 
several obligants does not preclude a | 
fresh action being brought against the 
others, if satisfaction has not been got 
under the decree already obtained.— 
STEVEN v. Broapy NogMAN & Co., 
{1928} S. C. 351.—-SCOT. 


‘Sask.), (1929) & 
» W. BR, 437,.—6. 


PART II. SECT. 3, SUB-SECT. 2.— 
C. (d) i. 


ni, ——.}—Where it had not been 
established that in contracting to pay 
@ commission, deft. had been acting 
as the agent of H. & that pitf. had 
elected to look to H. for payment :— 
Held: ajudgment by default recovered | 
ote pitt. against * on oy render | 

.e Claim against res judicata, | 
since the cause of action against deft., | 


-- Subse 
pleaded t 


» , | 579. 


which It was adimitted pitf. had before 
H., did not oxi.t against the | 
latter & was not affected by the judg: 
ment.— WILLIAMS v. Koparnrs, (1921) cate of dismissal, whereby & by force 
.R. 185; 56D. L. Rt. 691; 

608. C. R. 664.—CAN. 

— Judgnunt by default agaist 
husband, | —Where two persons aro sued J 


. (e entered against one of them pltf. the 
cannot tun round & er that thai 
deft. was an agent of t 
recover judgment aguinst tho lutter as 
the principal. ~ CARROLL v. KEN NEKLLY 
DL. Rh. 1062, 2 
AN. 


PART II. SECT. 3, Sociale 2.— 


586 iv. —— -.}--ABDUR HKtAHIM 0. 
MAHOMED BARKAT ALI (1927), 55 
L. R. Ind. App. 96.—IND. 


PART II. SECT. 3, SUB-SECT. 2. —E. 


5941. Summons for assuult—Insmissal 
nt action for same assault.) 
In an action for assault & battery, deft 
hat an information had beca 
by pltf. before a 


pars So or to the trespass 
e 
dackasod on, eyo Dominion Act, | 
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Vol. XXI.—Estoppel. Cases 540—598. 


V. L, R. M. K. R. M. SomasunparaM 

CHETTY v. M. R. M. V. L. SuPRAMANIAN 

a tee 9F L.I.P.C. 107; 42 T. L. R. 686, 
Annotation —-Folld. Kinch ». Walcott, [1920] A. C. 183. 


577. Add. Annotations :—Consd. Bennett v. White- 
head, [1926] 2 K. B. 380. Refd. Anderson v. 
Equitable Assce. Soc. of United States (192), 
131 L. T. 557. 


577a. —— Action against partner — Subsequent 
action against firm.]— iam or R.M. K.R.M. 
t. Firm oF M. R.M. V.I.., No. 575a, ante, 


Add. Annotations :——As to (2) Refd. Deben- 
ham v. Perkins (1925), 138 L. 'T’. 262; Bennett 
v. Whitehead, [1926] 2 K. B. 880; Firm of 
R. M. K. R. M. v. Firm of M. BR. M. V. L., 
R. M. K. R. M. Somasgundaram Chetty v. 
M. R.M. V. L. Supramanian Chetty (1026), 
95 L. J. P. C. 107. 


580. Add. Annotation : — Distd. Debenham _ »v. 
Perkins (1925), 1383 L. TT. 252. 


Judgment for debt incurred 
after separation. |—Where an action for goods 
sold is brought against a wife on a bill con- 
taining a number of items, & judgment is 
recovered against her on all items purchased 
after a certain date, on the ground that since 
that date she has been acting as principal 
by reason of her having separated from her 
husband on that date, proceedings may 
subsequently be taken against the husband 
as agent for the iterns purchased prior to that 
date, since there are two distinct causes of 
action, & there has been no clection by suing 
of the wife to judgment on the whole or part 
of one undivided debt.-- DEBENUAM’s, Lp. 
v. PERKINS (1925), 133 L. T. 262, D.C. 


{did. Annotutian: 1a lo (2) Refd. te Sims, 
[1930] 2 Ch, 22. 

590. Add. Annolution :—Apld. Dennerley v. Prest- 
wich U. I). C. (1029), P11 EL. T. 602. 


593. Add. Annotations:—Apld. Derters v. Hill 
Crest Oil Co. (Bradford), [1926] 1 K. B. 345. 
Refd. Anderson v. Equitable Assce. Soc. of the 
United States (1926), 134 L. T. 557. 





581a. 





585. 


32 & 33 Vict. c. 20, 4. 4%, & that the 
magistrate, after hearing, dlsmirc:-! 
' tho Information & gave deft. a oertifi- 


of the stat ute be was released from the 
action :—-Held: the plea was in- 
sufficient in not stating that the com- 
Hafnant had prayed the magistrate 
o proceed summarily.— WILSON — e. 
CoDYRE (1366), 26 N. KB. R516. - CAN. 


sc. Acquillal on charge of murder 
Subarquent charge of assault oc casioning 
actual bodily harm.) - Aftor — belug 
acquitted on a trial for murder the 
accused were charged with assault d& 
battory oc casioning actual bodily hari 
to the man whom they bad been 
acquitted of murderlug. hoy pleaded 
rey gudicatu : —- Held alnce the fact 
of the assault in question was involved 
in the alleged naurder, 16. Hf there was 
a murder {ft could only be because there 
wad the assault, &, therefore, it must 
have been considered & frectly 
adjudicated on by the jury, the 
acquittal on the charge of murder 
rendered’ the matter of the assault 
rea pudwata ux between the Crown & 
the accused, & was a bar to the second 
| charge.—Lt, v. GOSSELIN, [1928] 1 

Lae R. 134; 50 Can. Ortm. Cas. 287 


io other & 


—,_— 
as 


Cases 597a—701. 
507a. 








—— Meaning of “ forthwith ’’.]-— 
‘“‘ Forthwith ” means, forthwith upun demand 
by the pean entitled to the certificate, & 
not forthwith upon the dismissal of the com- 
plaint. <A certificate was applied for by the 
pea entitled, five days after the complaint 

ad been dismissed, & granted two days 
after the application, but dated as of the day 
upon which the complaint was made :—Held :” 
to have been made out “ forthwith ” within 
Offences Against the Person Act. 1828 (c. 31), 
8. 27, & to be a good defence, under sect. 28, 
to a subsequent action for the same assault.— 
CostTak v. HETHERINGTON (1859), 1 1. & EK. 
$02; 8 Cox, C.C. 175; 28 L. J. M. C. 198; 
33 L. T. 0. 8.105; 23 J. P. 663; 5 Jur. N.S. 
985; 7W. RR. 413; 120 BE. R. 1111. 


-——~ -—— What amounts to on 
—To an action for an assault deft. pleade 

that, before action brought, pltf. caused deft. 
to be summoned before a magistrate to answer 
a& complaint in respect of the assault, & that 
the magistrate ‘‘ adjudged & determined the 
said complaint & charge, & then ordered 
deft. then to pay, & then convicted him, 
deft., in the custs as well of the said complaint 
& charge as of the hearing thereof, but did 


599a. 
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not further order or convict deft.’ The 
magistrate had decided only that deft. should 
enter into recognisances to keep the peace & 
pay the costs thereof, & such costs only had 

een paid. No record of a conviction was 
produced, but the magistrate’s clerk stated 
that it was not the practice to draw up a 
formal conviction in such cases :—Held: 
the plea was no bar to the action within 
Offences Against the Person Act, 1861 
(c. 100), s. 45, & taking it as it stood it was 
not proved.— HARTLEY v. HINDMARSH (1866), 
L. lt. 1 C. P. 653; Har. & Ruth. 607; 35 
L. J. M. C. 255; 14 L. T. 795; 12 Jur. N.S. 
502; 14 W. R. 862. 


Annotations :— Expld. It. v. Miles (1890), 24 Q. B. D. 423. 
Refd. Police Comr. for the Metropolis v. Donovan (1903), 


52 W. R. 14. 

610. Add. Annotation :—Generaily, Mentd. R. v. 
Nertfordshire JJ., Kar p. Larsen, [1926] 1 
K. B. 191. 

647. Add. Annotation :—As to (1) Consd. Pirie v. 
Richardson, [1927] 1K. B. 448. 

659. Add. Annotation :—Aée to (2) Apld. The Point 
Breeze, [1928] P. 135. 
After this casc add ‘‘ See, also, ADMIRALTY, 
No. 706b.”’ 


, Part IIl.—Estoppel Quasi of Record. 


672. Add. Annotation :-—Refd. Hyma.v. Hyman, 
{1929] A. C. 601. 

677. Add, Annotation :— Mentd. Saklat-v. Bella 
(1926), 42 ir. I. R. 26. 

682. Add. Annotation :-—Mentd. Dobell (C. G.) & 


Co., Lid. rv. Barber & Garratt (1030), 47 
TL. RR. 66. 


686. Add. Annotation :—Distd. Re Stollery, Weir 
v. Treasury Solicitor, {1926] Ch. 284. 


687. Add. Annotation: —-Refd. York Glass Co. v. 
Jubb (1925), 134 L. T. 36. 


692. Add. Annotation :—Mentd. Browning v. 
Crumlin Valley Coltierics, [1926] 1 K. B. 522. 


Part V.—-Estoppel by Deed. 


701. Add. Annotations :— Mentd. Palmolive Co. (of ! 
Iingland) v. Freedman (1027),44 T. 1. R. 86; 


eee 


598 iii. —— - ~+ Necessity for 
certificate, of —conviction.J—JvVpk  v. 
ARCHER & GOODMAN, [1921] 1 D. L. R. 
4485 [1024] 1 WOW, R270 tt Can. 
Crim, Cas. 289; 18 Sask. L. R. 38.) CAN. 

gi. -- Subsequent conviction for 
sane offence Whether appeal in action 
constituted ** further proceedings."’| 
Pitf. sued deft. by ecivy] bill for £20 
damages for assault. "he Recorder 
held io pitf.’s favour, & gave a decree 
for £14 5a. Deft. appowed from the 
decree, & entered into a recogmisance 
as provided by 45 & 46 Vict. ¢. 29, 8. 6. 
After the cuse had been at hearing 
before the judge of Axsize for a short 
time, deft. admitted the assault A the 
rousonablences of the damages awarded, 
& raised a new defence which had not 
been available to him in the county 
et. Deft. relied upon Offences Against 
the Person Act, 1861, ¢. 100, 8. $3, 
& it was contended on hia behalf that 
doft.’s conviction coupled with the 
payment. of the penalty oporated as a 
release from “all further or other 
proceedings,” Including the re-hearing 
of the civil bill on appeal: - Held: the 
appeal did not constitute “ further or 
other proceedings ” within Offences 

Againet the Person Act, L861. 8. 45. - 
MagokeE v, STOREY, (1929] N. 1. 134.— 


PART Il. SECT. 4, SUB-SECT. 3. 
623 i. General rule.J—Lack of juris- 


| 
| ment of claim J-- Vieronia LUMBER & 


| execute 


kK. B. 174. 


we ee ee re 


diction in the ct. dcprives a Judgment 
of any effect whether by estoppel or 
otherwise, even though the party 
alleged to be cstupped sought the 
assistance of the ct. whore Jurisdiction 
is impugned.—-McIN1osH ot. PARLNT, 
W924) 4 De. R. 420, 55 0. LR. 


PART Il. SECT. 5, SUB-SECT. 1. 


638 x. -—.)— Jounneay vr. NAlc- 
WAY PassENGERS ASSURANCE CO., 
1192471 DD. L. R. 808; 50 N. BL. OR. 
501.— CAN, 


PART II. SECT. 5, SUB-SECT. 2. 
st. Should not be pleaded in. atate- 


MANUFACTURES G Co., LTD t, THOMSEN 
& CLARK (B.C), [1926] $ D. L. R. 
H71;s 19926) 3 WW, RR. 459.—CAN. 
sa. Should not be pleaded in ecounter- 
claum J—ViIcTORIA LUMBER & MANU- 
FACIURING Co., LTP. wv. THOMSEN & 
CLaKK (B. C.), (1926) 4D. L. R. 971; 
11926) 3 W. W. R. 459.—CAN, 


PART V. SECT. 2, SUB-SECT. 1. 


eb. Leave null fo rod  Lassor under 
disability. j—-W here the Nawab of M. 
a lease of certatu Immovrable 
property for a term of 21 years in 
consideration of the sum of rupees 
& Jaca as advance of the total rent 
' payable for & during the said term 
! of 21 years, on a suit being brought 
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English Hop Growers v. 





Dering. [1928] 2 


ee ee om. 


by the Nawab for recovery of 
possession :— Held: as the Jease con- 
travened condition (1) of the Murshida- 
bond Act ot was null & vold & the 
Nawab was entitled to recover 
Porsesson of the denvsed property. 
‘he Nawab was nut estopped from 
denying the yalidity of the lease by 
reason of the Act as he was a person 
under disability. - MURSHIDABAD NaA- 
wWabBe. Bias Roy CHoUbDHUES (1928) 
1. L. R. 46 Cale, 252. -IND. 


PART V. SECT. 2, SUB-SECT. 2. 

709 i. General rule.J|—T., to whom a 
patent of land issued, by deed pol 
nade prior thereto, sold the land to L. : 
--Helt: in obtaining the patent T. 
was estopped by the deed from setting 
up title in himself under the patent.— 
ROBERTSON v. DaLEY (1586), 11 O. R. 
352.— CAN. . 


PART V. SECT. 2, SUB-SECT. 3. 


sc. By nomince of Crown to conrey 
land— Subsequent grunt to stranger.)-— 
Where the nominee of the Crown gave 
a bond for a dced of the land to be made 
when the patent sheuld issue, & in 
the eame bond conveyed & covenanted 
to guarantee the title :-—Held: on 
cjectment by a grantee of the nominee 
under a deed executed after the patent 
fssued, this bond gave to the obligee 
no title by etoprel vor d. McGILL 
eC. SHEA (1 46), . eo R. 483.—CAN. 





734. Add. Annotation :—-Refd. Torbay Hotel! v. 
Jenkins, [1927] 2 Ch. 225. 


776. Add. Annotation :—As to (1) Refd. Parr v. 
A.-G., [1926] A. C. 239. 


786a. 





-]—The recital, in a deed, of a former 
deed between the same parties, proves, as 
between the parties, so much of the former 
deed as is recited, but no more.—UILLETT v. 
ABBOTT (1838), 7 Ad. & El. 783; 3 Nev. 


& P. K. B. 24; 1 Will. Woll. & H. 91; 7 
L. J. Q. B. 61; 2 Jur. 300; 112 BK. R. 665. 
Annotation :—Refd. Fishmongers Mystcry Wardens & 


Commonalty v. Robertson & Staines (1848), 18 L. J. C. P. 


821. Add. Annotation :—-Mentd. Grant v. Edmond- 


son, [1930] 2 Ch. 215. 


Vol. XXI.—Estoppsl. Cases 784—1040. 


851. dd. Annotation : —Refd. Blay rv. Pollard & 
Morris, [1930] 1 K. B. 628. 

Add. Citation :—94 L. J. Ch. 159. 

Add. Annotations :—Mentd. Birkdale District 
Electric Supply Co. v. Southport Corpn., 
[1926] A. C. 355; Brown v. Dagenham Dis- 
trict Council, [1929] 1 K. B. 737. 

Add. Annotation ~-—Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

993a. S. P. SRABOURNE v. Powet, (1688), 2 Vern. 

IL; 23 6. R. 619. 
Anametion -—Refd. Smith v. Osborne (1857), 6 H. L. Cas. 


916. 


965. 


993b. ———.)—Chayron vv. NEWCASTLE (DUKE) 
(1682), 2 Cas. in Ch. 112; 22 H.R. 871, 1. C. 


AEROS : Refd. Morse v. Faulkner (1792), 3° Swan. 
9, 0. 


Part VI.—Estoppel in Pais. 


1021. Add. Annotations :-—As to (2) Refd. Jones v. 
Waring & Gillow, [1926] A.C. 670. Generally, 
Refd. Commonwealth Trust v. Akotey (1925), 
94 L. J. P. C. 167. 


10386. Add. Annotation :—Refd. Lloyds Bank v- 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 


1036a. -]-~If a man misrepresents a fact, to 
that fact he is bound, if any other person 
misled by such misrepresentation acts 
upon it, & thereby suffers damage.— BrATTIF 
v. EBpury (Lorpb) (1874), L. R. 7 H. 1. 102; 


eet ec 











— « 





44.5. Ch. 20; 300. T. 581; 389. P. 564; 
22 W. R. 807, TF. 1.3 affg. (1872), 7 Ch. App. 
777, La. OS. 
fnnolations. Mentd. Weeks vr. Propert (1873), L. R28 GC. P. 
4275) MeCollin v. Gilpin (1880), 6 Q. B.D, 390: York- 
shire Ry. Waggon Co, v. Maclure & Cornwall Minorals Ky. 
(1881), 15 LT. 7473) West London Commorctal Bank ». 
Kitson (IN81), 13 Q. B.D 8605) Robertson v. Harris, 
t1900) 2 Q. BL 117: Halbot e. Lenk, (1001) 1 Oh. 344: 
Oliver v. Bank of England, (1901) 1 Ch. 652; Rainford v. 
Kelth & Blackman Co., [1905] 1 Ch. 296. 


1088. Add. Citation :—- 132 TL. 'T. 22. 
1040. Add. Annotation: Apld. Huddersfield Fine 
Worsteds ». Todd (1026), 134 L. U. 82. 


eee _ ——s. ws ~— 


PART V. SECT. 4, SUB-SECT. 6. 


853 i, Operation of rule Money paid 
ta solicitor produceng crecuted decd— 
No intention that money should be nad 
over to party to deed.| A solr. obtained 
from piltf., his chent, a cheque for 
$1,100, representing that he would 
invest it upon the security of a mtgee. 
upon land which had been mortgaged 
to his sister, whose mtre. would be 
paid off by the $1,100.) In the receipt 
given to pitf. by the solr. it was stated 
that the cheque was given to him ‘re 
mtge. 10 IR. St.7, which was a brief 
description of Jand upon which defts, 
had inade a mtwe to the solr.'s father’s 
exors. The solr. notithed defts. that 
the exors. desired payment of this 
mtge., & that be had w eHent who 
would advance the money necessary 
to pav it off. A omtge. by defts. to 
pitt. Me thip land was thereupon pre- 

ared by the sult. & executed by defts 
nN Mar. 1923. They made payments 
from tine to time upon the intge. by 
cheque to the solr., who paid off the 
mtge held by the exors., & conse 
quently did not obtam a discharge of 
it. The $1,100 was misappropriated 
by the solr., who absconded in 1926. 
It was intended that the matge. moneys 
should be paid to the exors. & not to 
the mtgors., & this pltf. understood. 
This action waa brought tu enforce 
the mtge., & pltf. iu ber evidence at the 
trial stated that the solr. showed her 
the mtge. in Mar. 1923 ° -Held: the 
facts that the mtgor. delivered the 
intge. to the solr. & that he showed 
it to plitf. did not amount to a repre- 
sentation that the moneys advanced 
by pitt. had been paid to the holders 
of the first mtge., & that it had beer 
discharged, & it could not be said that 
the mtgors. were estopped from dis- 
paune the fact that the moneys had 

n advanced to them.—MUrRAY ce. 
CROSSLAND, {1929} 4 D. L. Kh. 721; 64 
oO. L. R. 403.~—- CAN. 


PART V. SECT. 5. 


Trausfer under Real Properly 
Without speeul corcnants — bquit 
able unterest subsequently aequired by 
transferor] A transfer of Jand, tn the 
form provided in the Real Property 
Act, made by the registered owner & 
without apy special covenants or 
recttaly, does not operate as an estoppel 
& does not vest in the transferee on 
equitable interest subseqouenty acquired 
by the transferor In tho absence of any 
fraud oor omisrepresentation by tho 
latter BENS or. Capstornk (1906), 
16 Man Loi 30% CAN. 


se. Jed of adoplion — lecompanuad 
by all necessary ceremonies» Where an 
adoption had taken place with grent 
publidity & with due performance of 
al) the neerssary ceremonies, & 4 
forma) deed of adoption bad been 
txecnted & registered & the adopted 
gon had been received Into the family 
of hi adoptive father, & where, further, 
the adoption was not challenged for 
severol yearn -Ffelds an estoppel 
was erested whereby the adoptive 
mother was precluded from afterwards 
disputing the adoption DSfAntAM 
PRARASH t IK ALAWATHE Driu (J924), 
I. L. RR. 50 Al. 885.— IND. 


PART V. SECT. 8, SUB-SECT. 3. -C. 

903 vii. Doe d. Tirrany rv. 
McEwan (1837), 5 O. S. 598. - CAN. 
PART V. SECT. 9. 


See casos in Part IT., Sect 
sect. 2, ante. 


PART VI. SECT. 3, SUB-SECT. 1.—A. 


1032 4. Her estoppel anecs.)- 
F-toppel orises where a man {fe pre- 
eluded from gen ing the truth of any- 
thing which he bas represented to be 
a fact, though it ia not a fart. —Ke 
MONTGOMERY vt. DIAMOND, DIAMOND 
9», MontcomERy, (1925) 4 D. L. KH. 


736.—CAN. 
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sd. 
alct 


<=, j= 


5, sub- 


ene eee meer a ee 


1040 i. Where all parties know the 
fruth No representation.) --A tenant 
after the ecpiry of bist original lease 
received from his landlord notice to 
quit at the end of the following month, 
In reply, he wrote a letter which con- 
tained (inter alta) an aduiission that he 
Wao aAmonthly tenant. At the hearing 
of a Kut in eyeetment the tenant 
contended that his orlginal lease being 
for manufactuiiog purposes he had 
a tenancy from year to your, & was 
entitled to six months’ notice: ~seld: 
he was not etoppod from ao con- 
tending us the fucte affecting the 
tenancy wero within the knowledge 
of both parties... Jacks Co. v, 
Joosan Mavniowrp (1023), 2.0L. RR. 
4% Bom. $8. - IND. 


PART VI. anes eee 1.-- 
e a e 

1041 xiv.--— ]-In 1894 applt. 
‘santed a lease of land “ from year to 
sear "to resps. In 1903 respa. wished 
to build a house on the land & applt. 
wrote that the lease was & permanent 
one, though the rent waa liable to 
enhancement. Kesps. built a house 
& applit. received a bonus in respect of 
it. n 391 appt. sought to eject 
resp. : ~f/eld : whether the lease was 
® permanent ono under the agreo- 
ment, applt.’s statement in the letter 
that it was po was a representation of 
fact & not an expression of opinion, 
& he was gato pied from denyine ft.- 
ForBES v. Rattus (1925), I. HR. 52 
Ind. App. 178.— IND. 

1041 xv. 1 Phe principal ques- 
thon ms this care being whether the pur- 
chasers of pore of the plots abutting 
on the Jand jn question, which was 
described in their conveyance as “' land 
hept for the proposed 100 feet drainage 
road oof the Calcutta Improvement 
Trust,’ or as “ the proposed drainage 
rout of the Trust,’”’ la right of way 
ever the land by reason of any rule of 


Cases 1048—1154. EnauisH ano Emprre Dicrest SUPPLEMENT. 


1048. Add. Annotation :—Refd. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


1065. In the twelfth line on p. 297, after the word 
“‘ agreement,”’ insert ‘ defts. pleaded that 


the agreement.” 


1066. Add. Annotations :—Consd. Kreditbank Cas- 
sel G.m. b. H. v. Schenkers, [1926] 2 K. B. 450. 
Distd. Liggett (Liverpool) v. Barclays Bank 
(1927), 187 L. T. 448. Refd. Houghton v. 
Nothard, Lowe & Wills, [1927] 1 K. 


1068. Add. Annotations :—Refd. 


Nothard, Lowe & Wills, [1927] 1 K. B. 246; 
Liggett (Liverpool) v. Barclays Bank (1927), 


137 L. T. 448. 


1108. Add. Annotations :—~Apld. aye v. Ocean 
. 78, 
v. Webster (1928), 45 T. L. R. 136. 


1111. Add, Annotations :—Distd. Reckitt v. Bar- 
nett, Pembroke & Slater (1927), 44 IT’ L. BR. 
63. Refd. Jones v. Waring & Gillow, [1926] 
A. C. 670; British & North European Bank 
v. Zalzstein, [1927] 2 K. B. 92; Home & 
} London Guarantee & 
Accident Co. (1928), 45 T. L. R. 184; Mar- 
coni’s Wireless Telegraph Co. v. Newman, 


8.8. Co. (1929), 46 T. L. 


Colonial Insce. v. 


[1930] 2 K. 3, 292. 


1180. Add. Annotation :—-Mentd. Re Wait, [1927] 


1 Ch. 606. 


1147. Add. Annotation :—Refd. Laurie & More- 
wood v. Dudin, [1926] 1 K. B. 223. 





mS me 


estoppel: --Fiidld: in order that a 
representation may operate as an 
estoppel, it must be a represontation 
of an existing fact & not of a mere in- 
tention or future promises. It was a 
statomont of what the Improvement 
Trust was going to do with regard to 
the land, which was described to be on 
tho beundary of the plots suld, & did 
not confor any title on the purchasers 
of the plots sold, eithor by express 


grant or by impHeation. Henvo no 
right of easement was created.-- 
UWINDUSTITAN CO-OPERATIVE INSUR- 


ANCE Socini\, Tp. e. SKCRELARY OF 
Srare FoR [nDIA IN CoUNCIL (L929), 
1 L. R. 56 Cale. 989.~ IND. 


1044 1. -}~In order to 
found an estoppel a representation 
must be of an existing fact, not of a 
imere intention, & o promise which 
is a mere statement of an intention 
to do something in the future is not 
sufficient.— RaZANSOFF v. BROUNATHIN, 
11924] 2D. L. R. 1170; 2 W. W. RR 
500.—CAN. 


1044 fi. S. P. ON1ARIO EQUITABLE 
Law & ACCIDENT INSURANCE OO 0. 
BAKER, [1926] 2D. L. R. 289; [1926] 
S. ©. R., 297.—-CAN, 


PART VI. SECT. 3, SUB-SECT. 1. 
B. (b). 


ag. Construction of contract.) - A 
wrty who represents to another that 
e places a particular construction 

upon & cluuse in uw written contract 
thereby inducing the other to enter 
into the contract is not entitled in an 
attompt to enforce the contract to set 
up a different construction though the 
latter construction may be correct: in 
law. —SAMPSON t. UNION & RHODESIA 
ee Lrp., (1929) A. ND. 168,- - 








PART VI. SECT. 8, SUB-SECT. 1.—- 
- (g) i. 


1096 xvili. ———.}] —If a person eets 
up estoppel he must show that he has 
altered his position to his prejudice 
owing to the conduct of the other 
party whom he olaims is estopped.— 
Ree pL MST AS Bee 
324.—-OAN., t 





Houghton _v. 


246 elivery. 


Houghton v. 


1148a. ——. }]—Defts., 
fingers, held 600 

to A., who sold 200 quarters thereof to W. & 

Co., who sold them to pltfs., giving to the 
latter a delive 
with defts. D 

or object to it, but some days later, no 
weighing out or appropriation of the 200 
uarters having 

It was contended that on the sale 
to W. & Co. the latter became tenants in 
common with A. of the 600 quarters, with the 
right in W. & Co. to assign their interest 
therein to pltfs., although no appropriation 


warehousemen & whar- 
uarters of maize belonging 


note, which they lodged 
. did not acknowledge it 


taken place, A. stopped 


of the 200 quarters had taken place :—Held : 


(1) pltfs. h. 
Refd. Evans 


maize. 


estoppel. 


no claim to the maize ; (2) defts. 


& A. were not estopped from denying that 
plifs. were the owners of the 200 quarters of 


No doubt property can be acquired by 


In one aspect estoppel does not 


create a title but merely enables pltf. to rely 
upon the doctrine & to treat the property as 
if it had been transferred (SANKEY, J.).— 
LAURIE & MoREWooD v. DupIN (JOHN) & 
Sons, [1925] 2 K. B. 388; 94 L. J. K. B. 
928; 80 Com. Cas. 280; affd., [1926] 1 K. B. 


223; 95 L. J. K.B. 191; 184 L. T. 809; 42 


T. L. Rk. 149; 81 Com. Oas. 96, C. A. 


Annotation —As to (1) Apld. Re Wait, [1927] 1 Ch. 606. 


1096 xix. --——-.]—A tenant in reply 
to a month’s notice to quit wrote a 
letter containing (inter alva) an adwis- 
sion that he wasa monthly tenant. At 
the hearing of a suit in ejoctment, he 
contended that he was entitled to six 
wonths’ notice :—Jleld: he was not 
antonped from so contending, as the 
landlord having already given notice 
to quit had not shown that he had 
altered his position by reason of the 
admission.—Jaoks & Co. v. JoosaB 
aLAHOMED (1923), I. L. R. 48 Bom. 


1096 xx. --—.]—In order to 
create an estoppel in pars it must be 
shown that he who desires to tahe 
advantage of 1t has acted upon the 
untrue representation as true. not 
knowing it to be untrue, thereby 
altoring bis position to hia pag along 
HtrrmMan 0 Ross (19235), 67 O. 1. BR. 
32¢.- ~CAN. 

1096 xxi. ——.}—-Whore a 
reliance on the statemont of a third 
person, pavs over money which he haa 
a logal right to get back, it is not true, 
a & genoral proposition, that in order 
to establish prejudice snfficient to 
support an ee te against such third 

erson he must show that the payee is 
naolvent.- Boves «. Borrry, (1928) 
4 on R. 302; {1928} 3 W.W. 2. 69. 


orson, in 


PART Vi. SECT. 8, SUB-SEOT. 2.—A. 

1144 xi. -—-—.]—Pitf. was induced 
to buy certain lots of land at h. by 
the representations of the vendor's 
agent that a near-by block of land was 
a public park to the free user of which, 
ax a bathing beach & recreation ground, 
pitt. & his family would be entitled. 
Che vendor, who owned said block, 
afterwards fenced it off & demanded 
a fee from pitf. & other, for admission 
to it:~—JTfeld: on the ground of 
estoppel, pitf. was entitled to a declara- 
tion that he & all persons claiming 
through or under him were entitled 
to free p to & free use of said 
block at all e3 as though it were a 
puniic park, & to an injunction restrain- 
ng vendor from doing anything to 
revent such passage & —Hvce r. 
ow, (1928) 4 D. L. R. 315; (1928) # 
Ww. W. R. 710; on appeal, [1929] 3 
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1154. Add. Annotation :—Mentd. Jones v. Waring 
& Gillow, [1926] A. C. 670. 


ome — 


ID. L. R. 725; 2 W. W. RR. 55, 23 
Ss I. KR 592.— CAN. 

sd. 48 to fault for accident.}—The 
fact that pltf., the driver of a vehicle 
which came into collision with a motor 
car, stated immediately after the 
accident that he misjudged the dis- 
tance of the motor car :~—fZeld: not to 
raise an sstcp pat on™ wv. MORGAN 
(Alta.), (ize W. W. R. 8043; (1927) 
1 D. L. e 26 —CAN. 


PART VI. SECT. 3, SUB-SECT. 2.— 
B. (a). 





 ecneaenatiiikoantiomsnnmmnasd — ee — 


i. 
Held : the sellers were not estopped 
from proving their ownership of the 
safe —WALKER v. HYMAN (1877), 1 
A. Rt 345.—OAN. 


fi. 
Hed f 
ALN een v. O'LEARY (1894), 


B. R. 286.—CAN. 
PART VI. SECT. 3, SUB-SECT. 2.— 


1173 iv. Allegation of 
previous judgment—Made by attorney 
ud lutem.}—-Acquiescence in a judgment 
cannot be presumed & must be un- 
equivocal; it must be mado by the 
party himself or by his attorney 
spemally authorised & it is not binding 
upon the principal if made by an 
attorney ad Irtem acting under his 

neral mandate.—-DURBUCc v. CORPN. 

BR NarRston, [19238] 1 D. L. R. 225; 
[1927] 3S. C. ht. 526, —CAN. 


PART VI. ane. 7 tapsasaaasic tas 2.— 
s 6 es 
sf. Document enmdencang loan.) - 
Where deft. executed a document 
evidencing a loan received by him from 
applit. & constituting an order, for the 
amount of the advance upon a co. 
about to be formed for the purpose 
of acquiring & conducting resp.’s 
business :—-Held: the document con- 
stituted an estoppel which precluded 
resp, from giving evidence to contradict 
or vary the terms thereof, & the money 
advanced, not having been paid by the 
co. to appit., resp. was personally 
habie on the contract.—HEMPENSTALL 
Bros., LTp. t. POULSON (1928), 22 
Q. J. P. R. 156.— AUS. 





tae 
° 





1209. Add. Annotation :—Mentd. 
Harrison (1927), 96 L. J. K. B. 1025. | 

1213. Add. Annotation :—As to (2) Refd. Anderson 
v. Equitable Aasce. Soc. of the United States 


(1926), 134 L. T. 557. 


1219. Add. Citation :—1 B. R. A. 210. 


Add. Annotation :—As to (1) Expld. & Distd. 
Gateshead Union Assmt. Com. v. Redheugh 


Colliery, [1925] A. C. 309. 


1223. Add. Annotations :—Refd. Blay v. Pollard & 


Morris, [1930] 1] K. B. 628. 


Holeproof Hosiery Co. v. Padmore (1928), 44 


T. L. R. 499. 


1227. Add. Annotation :—Consd. 
Nothard, Lowe & Wills (1927), 44 T. L. R. 76. 


1228a. As to performance of statutory duty or 
exercise of statutory discretion.] — Perform- 
ance of a statutory duty, or exercise of a Pp 
statutory discretion, by a corporate local 
authority is not prejudiced by any prior action 
which that authority may have taken without 
No estoppel can arise 
in such a case.—SUNDERILAND CORPN. 
PRIESTMAN, [1927] 2 Ch. 107; 96 L. J. Ch. 
441; 137 L. T. 688; 26 L. G. R. 64. 


1288. Add. Annotations :—Consd. Hyman v. lLy- 
Refd. May v. May 
(1929), 98 L. J. K. LB. 770. 


1247. Add. Citations :—94 L. J. P. C. 93; 


aid from the statutes. 


man, [1929] A. C. 601. 


L. T. 611. 


1257. Add. Annotations :—Consd. 
Fine Worsteds v. Todd (1925), 42 T. L. R. 
52. Mentd. Re Ellis, [1925] Ch. 564. 


——— ee ~ 


PART VI. SECT. 8, SUB-SECT. 3.—A. 


1221 1. General rule.J}—DrEMINGS 

1221 fi, ——--.] PATTERSON v. SMITH 
(1877), 42 U. Cc. R. 1.—CAN. 

1221 iii. ———.] —Where pltf. induced 
the ct. to grant him a judgment 
recogulising deft.’s right to timber: — 
Held: he was estopped from after- 
wards contending that deft. had no 
night to dispose of timber.—~-MANLEY 
vw. O'BRIEN, Ke MACKINTOSH (1901), 
220.1. 1.74; 8 B.C. R. 280.— CAN. 

1221 iv. ——.}—BAKER 17. BAKER 
(1904), 40 N.S. It. 470.—CAN. 

1225 i. .48 to position of purly 
estopped.|--A party is not disabled b 
law from explaining a mattor of cvi- 
dence, only because his explanation 
consists of circumstances which includes 
wrongdoing on his part.—PRESS 7. 
MaTHERS, (1927) V. L. R. 326: 4% 


PART VI. SECT. 8, SUB-SECT. 3.—B. 


1283 ii. ———.}—Tho fact that a 

rson, who has recovered a judgment 

ea part in a reference directed 
thereby, does not bring him within 
the rule that a person, who after 
recovering a judgment puts it into 
effect & accepts benefits under it, is 
estopped from ap ing therefrom.— 
MAINFROID  v. AINFROID (Alta.), 
{1926} 4 D. L. R. 1060; [1936] 3 
W. W. R. 617.—CAN, 

1241 1. Property afterwards 
claimed under another tille.}- -CONNORS 
- MyarTr (1915), 49 N. S. R. 139.— 





1243 i.—— Tile subsequently acquired 
by possession.}—-SMITH v. SVITH (1884), 
5 O. KR. 690.—CAN. 

i. ——— Sale of reversvonary intereet.) 
(2 R. & G.) 294; 1C. L. T. 709.—CAN. 


al. dcceptance of credit from wn- 
authorised agent.}—-A co., knowing a 


Vol. XXI.—Estoppel. Cases 1209—1918a. 


Brown 


Mentd. London (1850), 


Houghton v. 


vw 


Add. Annotations :—Refd. Page vy. Scottish 
Insee. Corpn. (1929), 98 L. J. K. B. 308. 
Mentd. The Jupiter (No. 2), [1925] P. 60; 
Employers’ Lia 

wick, Collins, [1927] A. C. 95. 

1265. Add. Annotations :—Refd. A.-G. v. Denby, 
[1925] Ch. 696. Mentd. The Jupiter (No. 3) 
(1927), 137 L. T 333. 

1285a. Acquiescence by trustees—In proceedings 
for administration of trust.}—DoyLe v. DoYLE 

= Beay. £71; 19 L. J. Ch. 246; 15 
L. T. O.S. 198; 50 BE. R14). 

1294. Add. Annotations: 
(illow, [1920] A. C. 670; British & North 
European Bank v. Zalzstein, [1927] 2 K.B 93. 

1297a. Preparation of deed by solicitor.|—A con- 

veyance was made by L. to his son for the 
ose of giving the latter a colorable 
qualification to kill game :—Held: the solr. 
who prepared & attested the deod, knowing 
the purpose for which it was to be used 

& himself actively furthering the object of 

the parties, could not afterwards, in trover 

by the son for the deod, contend that.nothing 
passed to him under it. 

(L837), 3 Bing. N. C. 680; 

1 Jur. 382; 132 FN. TR. 572. 


ility Assce. Corpn. v. Sedg- 


Refd. Jones v. Waring & 


Lor, v. WARDLE 
4 Scott, 402; 


1311. Add. Annotation :-Mentd. Riversdale Mill 


132 
1318a. 
Huddersfield 





vendor of goods was giving it credit 
fn a case where the person buying on 
its bebalf bus no proper authority so 
to do, 4 extopped afterwards from 
disputing Hability on the ground of 
want of authority Ciltrai Wr! 
SADDLERY Co. vt. CANADIAN INGO'L 
Ban Co., (192@4] 4 DD. Le 2. 88h.-- 


PART VI. eal i aceia 3.— 
e (a e 

1260 1v. —-—-.)-—- hstoppel by ac- 
quiescence conuotes that the person 
ehtopped has represeuted fo the person 
who is infringing his right that he Is 
not entitladl to complain, & that the 
other party relying upon this: repre- 
sentation has altered lus position to his 
dotrnnent.-—GOBINDA KAMANUJ DAs 
MOHANTA ¥. Aim CHARAN Dar (1925), 
I. L. He. 52 Calc. 748.— IND. 

1260 v. ~—.J]—In order that tho 
protection of the equitable doctrine of 
acquiescence may be successfully 
Claimed, the following circutnatances 
must subsist. The party claiming the 
benefit of the ductrine must have made 
& Mibtuhe as to his legal rights & must 
have expended some muney or done 
some act on the faith of his mistaken 
belief: & the possessor of the legal 
right must have known of the existence 
of his own right which is inconsistent 
with the right claimed by tho other 
party, he must have known of the 
other party’s mistaken belicf in his 
own rights, & he must have encouraged 
the other party in his expenditure of 
money, or in the other acta which he 
has doue, cither directly or by abstain- 
Ing from asserting his lo right .—- 
Jat NARAIN ®. JAFAR Bsa (1026), 
I. L. ht. 48 All. 353.—IND. 

1260 vi. «CROCKER v. Hvor- 
CHINSON (1861), 10 N. B. R. (5 Ally 
139.—CAN. 

NAUGLER v. 


1260 vii. . f 
JENKINS (1899), 32 N. S. HR. 333.—CAN. 
1262 1. Who bound—Crown—Eniry 
on Crown lands.}—R. v. CANADIAN 
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emuanamammmee? 


Co.» Hart (1026), 48 T. L. Re 78. 
Payment of rent not due.]— The 
redecessors in title of defts. were owners in 
ee simple of land including both the surface 
& the strata below the surface. 


They con- 


_-— ~ _ wee ew eee 


Pacanic Raiwss (Can. Bx.) [189] 
ae 4. 6, 36Can Hy, Cus. 218,- 


1268 al. — —- Or ultra vires.}—Ac- 
quiencenco cannot rehabilitate or 
rwnder valid a transaction which is 
ultra oven oor iWegal.—CGoulnba 
RAMANUS J)AN MOHANTA v. LAM 
C(HUPABAN Das (1925), 1. L. RR. 53 Cale. 
T4&,— IND, 


PART VI. sl rh SUEranUt: 3.-— 


1270 vi. -—-~— } Where under a con- 
tract between pitfs., U.S. oftizens, & 
defts., a Canadian co., payments had 
been made in different cumencies at 
different times :--Leld: us under the 
contiuet payments should be in Cana- 
dian currency, payo. ata made in 
U.S. curren¢y could not operate as an 
estoppel, us they were made unter 
musapprebension of (rights —Mynrs 
v. UNION NaTUuRAL Gas Co. (1922), 
53 oO. L. R, 88.—OAN. 


PART VI. eel *, SUB-SECT, 
e (6). 


sg. dasent to sale of gooda fee 
guesrence in cunditum of gvods.}— 
In an action to recover for work & 
Jabour in pressing a quantity of 
straw, evidence showed that dcft. was 
of opinion that the straw was not in 
w fit condition ta be pressed, & that 
he only consented to have the work 
done on pitf. offering to buy the straw, 
& that pltf. subsequently made 4 sale 
of the straw which was delivered at 
hie request :—Held: pitf. was pre- 
cluded from setting up the unmerchant- 
able condition of the straw In anawer 
to deft.’s acinar for the price 
agreed to be paid.— PLPPARD t. Woon, 
PEPPann vy. CAMERON (1984), 6 7 
N. 8. kt 22%.—CAN., 

sh. lu registratwn of motor rar im 
name of another.| -CaTRNe v. WoRrriH’ 
Cee 1.), (1929) 3 DL. BR. 123 - 
CAN. 


Cases 1318a—1489. ENGLISH AND Emprre Dicrest SUPPLEMENT. 
veyed the land to pltfs.’ predecessors by a 1326. Add. Annotations :—Consd. Weld v. Petre 


deed which contained an exception & reserva- 
tion of all mines & veins of coal in or under 
the land. Defts. & their predecessors worked 
the coal mines under the land & made an 
underground road which was not confined 
to the seams of coal, but was cut also through 
Along this road they 
carried coal obtained from mines beyond the 
limits of the land conveyed to pltfs.’ pre- 
Defts. & their predecessors had 
for some years paid rent to pltis. in the 
belief that they were bound to do so under 
a licence from pltfs.:—Held: (1) by virtue 
of the exception, the property in the strata 
below the surface remained in defts. suffi- 
ciently to entitle them to construct roads 
therein & use them in any way they pleased ; 
(2) the payment being voluntary & made 
under a supposed legal liability created in 
law no obligation at all, & defts. were not 
thereby estopped from setting up their title 
under the conveyance.—BATIEN POOLL v. 
Kenngepy, [1907] 1 Ch. 256; 76 L. J. Ch. 


the adjacent strata. 


decessors. 


162. 


1319a. Objections to account stated not pressed. ]-- 
BUBROUGH’S ADDING MACHINE, 
ASPINALL (1925), 41 T. L. R. 276, ©. A. 


PART VI. ssa ec eUnsener. 3.-— 
io a e 

m i, ——+.)—MILLER vt. 1R., (1927) 
Exch. ©. R. 52; affd., (1928) S. Cc. RR. 
318 —CAN. : 

sn. Application of doctrine—(Qua- 
rantee wunduced by fraud—Delay in 
repudiation.}—A. was induced to gua- 
rantee a debt by fraud of debtor. 
On loarning of the fraud from the 
creditor he did not repudiate the 
Wuaranteo :—ield: it was afterwards 
too late to aet a defence based on thu 
fraud.— MANTLE LAMP CO. OF AMERICA 
AP ae {1924) 3 DL. R. 1L073.- 


PART VI. SECT. 8, SUB-SECT. 3.— 
E. (b) fi. 


Delay 
Creditor estopped from relyung on agree- 
ment by debtor to yive secunty.)—Re 
MOINTYRE, TRUSTER 0. OANADA MAL 
Co., (1938) 2D.L. R. 8895 5 C. 8. 
629 —CAN. 


sp, Delay by vendur in giving notiec 
t goods not paid for by ayent — utyent’s 
oars on principal duly met.) In an 
action by piltf. co. against deft. 
for the price of gouds :— Held: the 
latter had accepted the London 
agency’s drafts for the goods in the 
belief that the amounts duo in respect 
thereof had been paid to pltf. co. « 
itf. co. had by its conduct induced 
deft. co. to belleve that such was the 
cause, & was not entitled to recover.- - 
SOPWITH AVIATION & MNGINLERING 
10., Lip. v. Maanus Motrors, LYrp., 
(1928) N. 4. L. lh. 433.—N.Z. 


PART VI. SECT. A hatin 3. 
e a s 
a i. - Adoption of one of two 
alternative remediea.J— HUTCHISON ty 
PAXTON, [1928] 4 D. L. R. 708; 63 
O. i. RK. 74.-—CAN. 


PART VI. SECT. 8, SUB-SECT. 3. -—- 
F. (b). 


80. in taking  security— 


aq. Sperial contract denied ~Not avail- 
able to dt feat claims.) -STock v. Grear 
WESTERN Hy. Oo. (1858), 7 C. P. 426. 


0). 


h i. ——--.] —Re KEARNEY’s Estate, 
WHITEHURST, APPELLANT (1927), 27 
8S. R. N.S. W. 386; 44 N.S. W. W.N. 
117.—AUS. 


127, 


737. 
1402. Add. 


Lrp. v. 
1 Ch. 606. 


h ij. ——.])—Where a vendor, on 
default of payment of an instahuent of 
the purchase price of land, takes out 

order nisi for foreclosure, he 
cal .ot afterwards proceed by way of 
execution against the purchaser.~ - 
STANDARD TRUST Co. v. Lrvr.LE (1915), 
31 W. L. R,. 76¥. -~CAN. 


PART VI. SECT. 3, SUB-SECT. 3,— 
G. (b). 


sr. Nationahty of — party.J- Where 
pitt. was ignorant when he made a 
contract that deft. was a person of 
enemy omngur & that under War 
Legislation & Statute Law Amend- 
ment Act, 1918, 5s. 6, the contract was 
illegal:—Held: im an action” for 
breach of contract, deft. would be 
estopped fron alleging that the con- 
tract was void on account of his 
enemy origin since the doft. well 
hnew that fact. —BRANIGAN tv. Sali, 
11924) N. ZL. R. 48).— N.Z. 


PART VI. acd ve Sarees 3.-—- 
e 6 s 

hi, ----.)- WETLBAND tv. WALKER 

(Man.) (1911), 16 W. L. R. 408. —CAN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
H. (a.) 

1438 i, 4 form of ucquicscence.)--- 
GOBINDA RAMANUJ Das MOHANTA t. 
Naw CHARAN Das (1925), 1. L. KR. 52 
Cale. 748.— IND. ~ 

t i. --—- .] - HUTCHINSON 
BROTHERS & Co., LYD. v. PERKINS 
(B. C.) (1908), 8 W. L. R. 16.— CAN. 

st. Claim to destinctire colour design— 
Objection not raised wn previous pro- 
ceedings. }-—Pitf. co.. which had adopted 
a certain design of contrasting black 
& white colours for the painting of its 
cwbs, dissimilar to any previously in 
use in the city in which it conducted 
ite operations, sought by injunction to 
restrain defts. from using cabs painted 
a situilar design of contrasting blue & 


———= 


ay EP EPON LAV CER ALGER ALL ACUUlLiy wu 44407 
tinguished in dayhebt, those of defts. 
were go got up as tu be calculated, at 
night, to deceive peuple into believing 
them pltfs.’ cabs. No instance of 
. tual deception on defts.’ part was 
proved nor was any fraudulent 
ntention of their part to mislead the 
public established :—Held: pltf. hav- 
ing, in previous proceedings, concurred 
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Annotations :—Distd. 
Barnett, Pembroke & Slater [1929] A.C. 176. 
Refd. Lloyds Bank v. Chartered Bank of 
India, Australia & China (1928), 97 L. J. 
K. B. 609. 


1435a. ———.}—LavUriIE & MoREWoOD v. DUDIN 
(JoHN) & Sons, No. 1148a, ante. 


1439. Add. Annotation :—Refd. Re Wait, [1927] 


| 


| 


(1928), 97 L. J. Ch. 309. Refd. Anchor Trust 
Co. v. Bell, [1926] Ch. 805. 


1830. Add. Annotation :—Mentd. Bow’s Emporium 
v. Brett (1927), 44 T. L. R. 194. 


1345. Add. Annotation :—Apld. Coplovitch v. 
Williams (1929), 73 Sol. Jo. 484. 


1347. Add. Annotation :—Mentd. Inche Noriah 
Binte Mohamed Tahir v. Shaik Allie Bin 
Omar Bin Abdullah Bahashuan, [1929] A. C. 


1380. Add. Annotation :—Refd. Bennett v. White- 
head, [1926] 2 K. B. 380. 


1395. Add. Annotation :—-As to (2) Refd. Australian 
Bank of Commerce v. Perel, [1926] A. C. 


Reckitt v. 


in the painting of defts.’ cabs in a 
particular design & colour now had 
yo ground for complaint.--BLack & 
WHitk Cans, LTD. 0. NICHOLSON, 
NICHOLSON v. BLacK & WHITE Cass, 
LTp., [1928] N. “ L. R. 273.—N.Z. 


PART VI. sual veel 3.— 


b i. —~—.}--The equitable principle 
prohibiting a party from lying by & 
reaping the benefit of the expenditure 
of another’s money on his property, 
applied.— PUBLIC PROPERTY TRUSTEES 
v, GILLIS (1881), 14 N. 8. R. (2 R. & G.) 
262.-- CAN. 


1465 i. Works executed by local 
authority. J —-SANDRINGHAM CITY CORPN, 
», RAYMENT (1928), 40 C. L. R. 510, 
[1928) V. L. R312 5 11925) Argus L. R. 
173.— AUS. 

$465 ii. --  .})-A municipal] council 
prepared plans, speciiicationgs  & 
estiinates for the constraction of a 
street formed or set out on private 
property. HKefore the notice to pro- 
ie owners provided for by the 

soul Govt. Act, 1915, bad been sent 
out, &@ contract for the work had been 
entered into by the council & the work 
columeuced. In an action by one of 
the property owners for a declaration 
that the municipality was not entitled 
to a charge on his Jand for the pro- 
portion of the cost of muking the said 
atrect allegod to Le due by him :— 
Held: pitf. had not by conduct waived 
couipHance with the statutory pro- 
Visions nor was he by conduct estopped 
from asserting bis rights.—DUNN t. 
SHIRE OF BRAY BRVOK, [1928] V.L. R. 


$543 [1928) Agus L. R. 268.— AUS. 
PART VI. SECT. 3, SUB-SECT. 3. 
H. (0). 


sk. Registration of car in name of 
another. )—BazaR t. GRANT & GRANT 
(Man), (1929) 4 DD. L. R. 1075; 1 
W. W. OR. 231.—CAN. 


PART VI. sca ic oper 3.— 
» (0). 

sw. Acquiescence of agent—Holding 
goods as agent for sale—Goods seized in 
erecution.|—Deft., having obtained an 
order in a ct. of petty sessions inst 
pitf.’s son, informed the police in charge 
of o distress warrant that the Judgment 
debtor had a motor lorry at L.'s 
premises; that he did not know its 


1507. Add. Annotation: —-Mentd. Lowther 
Harris, [1927] 1 K. B. 393. 

1537. Add. Annotation :—Refd. Kh. v. Essex JJ., 
Ea p. Perkins, [1927] 2 K. B. 475. 

1540. Add. Annotation :—Mentd. Grant v. Der- 
went, 140 L. T. 330. 


1542. Add. Annotation :—Mentd. Benton v. Camp- 
bell, Parker, [1925] 2 K. B. 410. 

1549. Add. Annotation :—Refd. 
Williams (1928), 139 L. T. 22. 

1550. Add. Annotation :—Refd. Huddersfield Fine 
Worsteds v. Todd (1925), 42 T. L. R. 52 


1556. Add, Annotation :—Retfd. Sowerby r. Vind- 
say (1928), 44 T. L. R. 501. 

1557. Add. Annotation :—Refd. Macaura v. North- 
ern Assce., [1925] A. C. 619. 

1559. Add. Annotation :—Mentd. Tarn v. Scanlan, 
Neilsen, Andersen v. Collins, Muller (London) 
v. Lethem, Muller (London) v. 1. BR. Comrs 
(1927), 44 T. L. R. 53. 


1561. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


1601. Add. Annotations :—Mentd. Ouellette v. 
Canadian Pacific Ry., [1925] A. C. 569; 
Gilbert v. Gilbert & Bougher (1927), 06 L. J.P. 
137; Auchteroni v. Midland Bank, [1928] 2 
K. B. 294; Tilling-Stevens Motors 1. Kent 
County Council & [ransport Minister (1925), 
139 L. T. 265: Shotts Lon Co.» Curran, 
{1929} A. C. 409, 

1602. Add. Annotation : —Refd. Guildford Trust 
v. Goss (1927), 186 lL. T. 72%. 

1608. .1dd. Annotation: Refd. Blay vr. 
& Morris, [1980] 1K. 2B. 62S, 

1604. Add. Annotations :—Refd. Australian Bank 


ee ne 


v. 


Bernard st. 


Pollard 


eo eee 


point out the lorry to the constable 
executing the warrant. 


The lorry was 
seized on L.’s 


Iu was the 


as coutracted for, 
premises. 
property of pltf., & was iu the pos- 
session of L. as his agent for sale. L. 
did not inform the pulice of pltf.’s 
claim, & refrained from giving any 
information of the seizure to pitf. until 
after tho lorry had been sold. In 


registered number, but that L. would | 
1 
{ 
| 


1596 x. J 


lorry :-—Held; pltf., was not estopped 


afnnotation : 


— Held: the purchasers were estopped 
from alleging that the goods were not 
Jo 0. Ask MOREA 
ING MacHInNn Co. p 
(1919) 3 WLW. OR 6ots 49 D LR. 
30. -CAN. 


PART VI. SECT. 3, SUB-SECT. 4.- A. 


purchase a plece of land & approached 
Ss. for a loan of the amount which he 
required to inake up the price os 


Vol. XXI.—-Estoppel. Cases 1507—1610a. 


of Commerce v. Perel, [1926] A. C. 787; 
Jones v. Waring & Gillow, [1926] A. C. 
670; Fenton Textile Assocn. v. Thomas 
(1929), 45 PI. R. 264. Mentd. Lloyds Bank 
v. Chartered Bank of India, Australia & 
China (1928), 97 1. J. K. B. 609; Reckitt 
v Barnett, Pembroke & Slater, [1928] 2 
K. 3B. 244. 


1605. Add. Annotation :---Refd. Lloyds Bank v. 
Chartered Bank of India, Australia & China 
[1928] 97 1. J. K. B. 609. 


1610a. .}--—-Defts. received a consignment of 
wheat & issued a delivery order for it, which 
came into the hands of B. Upon this 
delivery order B. obtained advances from 
pltfs. Shortly afterwards defts. issued a 
second delivery order ia respect of the same 
consignment of wheat. The two delivery 
orders were different, & such as might 
reasonably be supposed to relate to distinct 
consigaments of wheat. Upon this second 
delivery order B. obtained further advances 
from pltfs., who were under the belief that 
the delivery orders related to distinct con- 
siynments of wheat. HK. having afterwards 
become insolvent :--Held:  defts. havin 
been guilty of culpable negligence, & suc 
negligence having ees the proximate cause 
of pltfs. loss, were estopped from alleging 
that the two delivery orders related to the 
same consignment of wheat, & were liable 
to compensate plifs. for the loss sustained 
by them through the advances to B-- 
COVENTRY v. GREAT Eastern Ry. Co. 
(1883), 11 Q. B.D. 776; 62 1. J. Q. B. 604 
49 1, N. B41, C. A, 

Apld. Seton ¢. Lafone (1887), 19 Q. B. D. 68. 





mid to a eset omployeo who 
ad no authority to receive them y-— 
Held: the faot that the municipality 
hept ifs tax-recoipt books, cashior's 
stump & fax roll In such a mannor that 
the oinployes was enabled to vt 
possession of the BUOhs, etc., & give 
aw receipt for the taacs, did not esto 

the municipality from showing his 
lack of authority, even ff {t amounted 
to negligence, since such negligence 
, did not occur in the transaction Itself 


MITIEN (Sask ), 


Tu ft. {o 


Wished 


by his agent’s silence or conduct from 
assorting that he was the owner of the 
lorry.—MOoRrT er. 

V. I. lt. 56.— AUS. 


| 

an action by plitf. for conversion of tho | 
| 

| 


BARNES, {19238]} 


PART VI. SECT. 3, SUB-SECT. 3. 
L. (b) fi. 
m (p. 387) Citation :—For “ Aani- 
OULTURAL INSURANCE CO, OF WATER 


TOWN Uv. ANSLEY ” read “ ANSLEY v. 
WATERTOWN INSURANCE (Co.”’ 


PART VI. SECT. 3, SUB-SECT. 3. — 
I. (b) fii. 


li. — — To nature of goods delivered.) 


without the hnowledge of deft., obtuimed 
from pltf. the money whieh deft 
needed, & presented a& mitge. in pltf ‘+ 
favour to deft. to sign 9 Deft. never 
road the mitwe., but understood from 
the representations of 3S. that the 
wilting which he signed was meres 
aa acknowledgment of the recolpt of 
the money from Ss. who, he thought, 
was udvanucing It: —Held: the mtve 
was not the deed of deft. & he war not 
estopped from alleging that it was not 
—CoOIL v. CLARKAON, [1925] 2D. L. R 
493: [1925] 1) W. W. rt. 109fs 3h 
B. C. It. 308.-- CAN. 


1605 vi. -- -.}- Where taxes were 
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& was not the proximate couse of the 
taxpayer's payment of hin taxes to 
the Ha tame Tucnxes ov. Ciry or 
Moos, Jvw, {1925)] 3 D. Le 1176: 
{4080.4 W.W. . 227, -CAN, 


PART VI. SECT. 5. 


1619 xii, --.} -The facta rellod 
upon to cstablish an ara Oh of any 
kind should be pleaded in any case 
in which it is intended to rely upon it.—- 
Huagisks v. J. H. Warkins & Co, 
(1927, 3 DL. R. 302; 600. LR 
448: affd., (1924}) 2 D. . . 176, 
61 0. i, KR. 587 —CAN. 


Cases 22—380. 


ENGLISH AND EMPIRE DiGEst SUPPLEMENT. 


EXECUTION. 


22. Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

60. Add. Annotations :—Refd. Capron v. Capron, 
[1927] P. 248; Burrowes v. Burrowes (1929), 
141 L. T. 201. 

61. Add. Annotation :—Refd. Kayley v. Hother- 
sal], [1925] 1 K. B. 607. 

63. Add. Citation :-—[10925] 1 K. B. 607. 

80a. Procedure by judgment summons.}- In an 


17 —— ———.)}—OuL 
CoN (1866), 2 Oh. Ch. 94.—CAN. 


«}-— 

(a oO [1926] 1 1 Ww." W.R., 

sa. hogy) diets 

faken for ** 

ment for sule of Of taeda 
on note before sale of land 

Corton tv. DEMPSTER (Alta. ) 
1 W. W. RR. 954.—CAN., 


sb. 
rencwul— Right of master in chambers 
to grant, j-— 
EXECUTION, (1917) 1 W. W. R. 1 
CAN. 


PART II. 


so. Aman recoverable 
debt do sta yeara’ interest. 


action by pltf. against an unincorporated 
hody & seventeen named persons, described 
as its committee, in which pltf. claimed 
damages for libel, judgment was given in the 
High Ct. for deft. with costs. On a bkpcy. 
notice founded on that judgment not being 
complied with, defts. presented a petition 
in bkpcy.; but this petition was dismissed 
by tho registrar as being wrong in form, on 
the ground (inter alia) that the petition was 
by an agent on behalf of an unincorporated 
assoen,. & others, whereas such an assocn. 
cannot sue or be sucd, cither in its own name 
or by a_ purported agent. Subsequently, 
defts. took out a judgment sum nons in the 
county ct., & the county ct. judge ordered 
pltf. to pay by instalments the sum due 

under the judgment of the High Ut., together 
with the costs of the summons: -—/{eld: 

(1) as procedure by judgment summons is 
a mode of enforcing a judgment & directly 
in connection with the action. as distinguished 
from a bkpcey. petition, which is not, the 
county ct. judge had jurisdiction to make 
the order :--Held: (2) the death of one of 
the successful defts. since the Judgment did 
not render it necessary for the survivors to 
obtain the leave of the ct. before they could 
enforce the judgment.—Bunpy rv. Moror 
CAB OWNER DRIVERS’ ASSOCIATION (1930), 
143 T.. T. 334; 46 T. 1. 1. 122. 


Miauoals Ii. SECT. 3. 
ULLEN wv. 
Re MoLELAN 
198,—OAN. 


on par ligt get note 
on apree- 
asue we of een 


{18851 
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PART II. SECT. 4. excoution was 


Extension of time for filing 


e RENEWAL OF A CERTAIN 
113. ewer 


SECT. 8, SUB-SECT. 1. B. 
~ Judgment 


} Kaurnacn 
8.) [1929112 D. Lk. 


righ 


146a. 


260. 
31 3. 


318. 


361. 
3638. 


380. 


CONDON v. GASSALL & DRINKLE, [1928] 
3 W. W. BR. 719.-— CAN. 


ea Il. SECT. 8, SUB-SECT. 2. 
Affidavit in support—A tachment 
ene of abscondin 
S.] ra Lonye, ery op 


a 


defeated.— KERR 
ote ETN): 13 N. B. R. (2 Ban.) 18. 
CAN 


PART Il. SECT. 15, SUB-SECT. 1. 
254 1, Appeal from judgment.) 
broad principle in 
execution matters is that time 18 not 
computed from the 


ludia as regards 


debtor-——Con- 
OORE (1883), 


fe 


PART Il. SECT. 11. 
sft. Prior proceedings under Absconding 
Debtora Act.j—Held: 


date when the 
to apply acerues, but is post- 
; Poned in cases Where there is an appeal, 


Part Il.—Matters Common to all Modes of Execution. 


Against co-surety—Judgment debt paid by 
surety.}—-Where a surety has paid a judgment 
debt & has obtained an assignment of the 
judgment under Mercantile Law Amend- 
ment Act, 1856 (c. 97), s. 5, he must obtain 
the leave of the ct. under R. S. C., Ord. 42, 
r. 28, before he can issue execution against 
his co-surety to enforce contribution to the 
judgment debt.—KayYLEy v. HOTHERSALL, 
[1925] 1 K. B. 607; 94L. J. K. B. 348; 132 
L. T. 468; 69 Sol. Jo. 810, C. A 


——— Omission to claim costs.}]—Where, 
at the trial, the judge grants a certificate for 
speedy execution under 1 Will. 4, c. 7, 8. 2, 
plitf. should issue one writ of execution for 
the amount of the damages & costs. Where 
deft. had been arrested under a ca. sa. for 
the damages only, & had paid them, & been 
discharged out of custody, the ct. refused to 
allow pitf. to issue another ca. sa. for the 
costs.—SMITH v. DICKINSON (1844), 5 Q. B. 





602; Dav. & Mer. 468; 13 L. J. Q. B. 151; 
2L. T. O. S. 368; 8 Jur. 128; 114 EH. R. 
1376. 


Add. Annotation :—Refd. Re A Debtor, No. 
549 of 1928, [1929] 1 Ch. 170. 


Add. Annotation :-~Refd. Martin v. Benson, 
{1927} 1 K. B. 771. 

Add. Annotation :—Refd. Macaulay 
Guaranty Trust Co. of New York (1927), 44 
T.L. 2. 99. 

Add. Annotation :—Mentd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 89. 
Add. .1nnotation :—Mentd. Jones v. Great 
Western Ry. Co. (1980), 47 T. L. RR. 39. 

Add. Citation :—-sub nom. WALTER v. DAVIES, 


Ex p. ney ae (FORMER SHERIFF), 31 
L.T. 0.8 
execution of a judgment for £2,801 
damages & el. 414 bin pend! an 
application to ‘the P rivy Council for 
Rpecial leave to appeal & d also 


to order that seourity de restituendo 
should be given by the party levying exe- 
cution.— 1sMER v. THORNTON, [1929] 
App. D. 17. —§,. AF. 


PART II. seal (a SUB-SECT. 4.— 


k 1. —— Sta pk pei des haw 


to amount involved a ae # Bends 
SOUILLI v. PLANTA (1998), 9B "ER. 
450.—CAN. 
PART II. SECT. 15, SUB-SECT. 5. 
sj. Protection of successful rty’s 
interests. aout motion ys A defta. y Aes 
rtay ena ap the oe 
had inherent finicietion to stay p 


ceedings, but a stay should note be 
granted unless defts. could devise a 





aubsequent 


The 


vt LAVENDIR (N. NAGENDRANATH BanERJI ¢. AMBI- scheme by which pltfs. would be 
238 —CAN. KACHAR AN ‘ GRaEn Ay ARTY (1929), qdoaustely Erctested eae exper 
PART Il. SECT. 8, SUB-SECT, 1,— | 1: 1s Be 47 Cale, 51.— TOABTED OouN Plane OO. (iDShi os 
-~ is (0). F PART II. SECT. a SUB-SECT. 4.— | 0. L. R. 137.—CAN, % 
o i. —~—.]—The assignee of a ju 

ment debt can colors cation sate 315 iil. ——— -——— ane the absence | PART II. SECT. 20, SUB-SECT. 1.— 
after obtaining Jeave undor K. 8. | of special circumstances, & where it 
Rule 4 451, even. though the sesigument was unlikely that leave to appeal $86 ii, ——.] —- McDonaLp 

npealy parp rts to aasign the execu- |; would be granted by the Privy Council, | eae rye (1878), 12 N, 8, RC (3 R. 
tion iasued by the judgmont creditor.—. i the Appellate Div. refused to stay | & C.) 274.—C 
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417a. Service of writ—On clerk in court.]—Held : 


not 
Ves. 319; $32 H. R. 377. 


Part I11.—Particular 


512. Add. Annotation :—Generally, 
Point Breeze, [1928] P. 135. 


-]—HopaGes v. Marks (1618), Cro. Jac. 


556a. 





485; 79 B. R. 414, 


Annotations -—-Mentd. Layton v. Grinder e 1709), 2 Salk. 643: 


Hooper v. Lane (1857), 6 H. L. Cas. 
574a. 








105; 87 BH. R. 864. 


574b. ——- ———.]— BURDETT v. ABBOT (1811), 14 
104 E. R. 501; 
BuRDETr v. ABBOT, BURDETT v. COLMAN 


East, 1; 
- (1817), 5 Dow. 165, HI. lh. 


Annotations :—Consd. Harvey v. Harvey (1884), 26 Ch. D. 
Mentd. Launock v. Brown (1819), 2 B. & Ald. 592; 
R. v. Hobhouse (1820), 2 Chit. an ise 
Wellesley’s Case (1831), 9 Rues. & M. 639; 
arrett (1836), 1 oe ae 


644. 


Elphinstone (1831), 2 State Tr. N. 
Beaufort, Lon 

Beaumont v. 
«. Hansard (1839), 9 Ad. jé 
Case (1840), 11 Ad. & El. 273; Re 


ee cee cr en 





ww me ne we ee 


PART II. RECT os BUR SEY 4.— 


- (a). 

459 i. In action by third party.) — 
Where a third party brings an action 
against the sheriff for seizure of goods 
under an execution & establishes a 
prima facie case of title as aguinst the 
execution debtor, the sheriff must. prove 
a judgment as well as an execution.— 
KIRCHHOFFER v. CLEMENT (1897), 11 
Man. I. R. 460.—-CAN. 


PART IH. SECT 20, SUB-SECT. 4. 


8. Judyment irieqular.jJ——A selzure of 
chattels under an excecution issued on a 
Judgment which Is afterwards set aside 
as irregular gives rise to a cause of 
action for damages for the trespass in 
taking the chattels out of thelr owner’s 
possession.- DEMLRS oo. DBSROSIER 
(No. 2) (Alta.), [1929] 3 D. L. i. 40), 
2 W. W. R. 241.—CAN. 


PART II. peas 20, SUB-SECT. 4.— 








qa i. ——— Qnus of proof on 
sheriff—To justify scrzure.|\— JOHNSON 
vw. BUCHANAN (1896), 29 N. S. R. (17 
KR. & G.) 27.—CAN. 


494 1. When ordered.)—HART 
Rotran (1874), 28 C. P. 613.—CAN. 


PART III. SECT. 1, SUB-SECT 1. 
506 i. Jn respect of what judgment or 
der—Judgment for instalments of pur- 


chase »]—-WORTH v. DAVIE, 
{1917] 1 W. We. R. 615; 11 Alta. L. R. 
461,.—-CAN. 


v. 


or 


532 ili a. S. P. Howarp v. Hicu 
RiveR TRapinG Co. (1899), 4 Terr. 
L. R. 109.—CAN. 


—e 





582 v. .]—SNARBR v. Wand- 
DELL (1864), 24 VU. C. R. 165.—CAN. 

532 vi. —— Earlter writ not 
renewed within year.}--BaNK OF Mon- 
aaa wv. TAYLOR (1864), 15 C. P. 107.— 
gi. —— ——-.}--HaMILTON PRO- 
VIDENT & LOAN SOOCTRTY v. CAMPBELL 
(1884), 12 A. R. 250.—CAN. 


PART III. _— 1, SUB-SECT. 4.— 


ti. S. P. Hinogs v. SOWERBY (1879), 
4 A, R 113.—CAN. 





good.—-ELLISON v. PICKERING (1803), 8 | 


-]—ANON. (1704), 6 Mod. Rep: 


C.C. 59; Stockdale 
Middlesex Sherit!’s 
Clarke (1842), 2 Q. B. 
619; Kielley v. Carson (1843), 4 Moo. P. C. C. 63; Howard 


Vol. XXI,— Execution. 


| 417b. Sheriff’s officer remaining in house — Until 
money paid.)|—-Moorsr v. BEAMONT (1795), 6 


Term Rey. 


Refd. The 


Sandau (1845), 4 


N.8.3 ‘ 
P.C. 268; 1 


Gossott ©. Moward (1547), 6 State Tr. N. & 
v. Hampton (1858), 1L Moo, P. CG. CG. 347; 

(1861), 6H. & N.T17: 
Dil eo. Murphy (1864), 1 Moo. PL. G4 
A.-Q. of New South Wales r, 
2. uv. Carden (1879). 6 GQ. BoD Ls 
te. Krakine (1883), 47 L. T. Gls: 


Cases 41'7a--615. 


37; 101 H.R. 476. 


Forms of Execution. 


v. Gonset (1845), 


10 y h. 350; He Martin, He p. Van 
L. T. O. 8. 369; Howard v. Gossett, 


. 319; Fenton 
fe Vernandes 
~ Fornandes (1861), 10 C, B. 
8. 4873 
acpherson (1870), L. R. 3 
Bradlaugh 
Bradlaugh v. Gossett 


bir 


(1881), 12 Q. B.D. 271; Barton v. Taylor (1886), 2-'T L. RR, 


382; Fielding +. Thomas, [1806] A. C. 600: 
Kvans (1919), 35 Tt. Ll. 1 
Council, [1928] 2 Kk. B. 57. 


582a. —-— Original entry unjustifiable.] -PanKt 


affd. sub nom. 


Haddon v. 


t. 642; Pitchers v. Surrey County 


& PERCIVAL v. Evans (1615), Hob. 62; 80 


K. R. 211. 


Bedrevchund § v. 
Wellesley v. 


614. Add. 
615. Add. 


ae - -—— - 


li. ~ — Guodslisted.J— NOS&WORTHY 
vt CAMPBELL, [1929] LD. LL. KR. 96d; 
60 N.S. 1. 377.—CAN. 

PART III. SECT. 1, SUB-SECT. 4.— 
E. (e) ii. 


st. Not laaé cow.J—Me Lean 
WATSON (1858), 2 Thoin. 406. - CAN, 


PART III. SECT. 1, SUB-SECT.°4. — 
EB. (e) Ail. 


v. 


sn. Seisin in fee.J--leld : not sale- 
able under an exceution ugainst goods. 
— Don d. Keown v. CALHOUN (1R43), 
1U.C. R. 167.—CAN. 


sp. Intercst of assignee of leaschold 
property in lease.j—Held snot sali able 
under au execution against goods. ~- 
Dok d. SIMpBON v. PRivaT (1848), 5 
U. C. R. 215.- CAN. 

st, Intcrest in land charged for main- 
tenance.) - Jield: saleable under execu- 
tion. —IUATHBUN ¢. CULBER'LHON (1875), 
22 Gr. 465.- CAN. 


PART III. SECT. 1, SUB-SECT. 4,— 
E. (e) 1v. 

607 1. General rule,)---DoE d. AUHMAN 

S MINTHORNE (1846), 3 U. O. It. 423.- - 


608 fii, ——- .] GILBERT v. 
(1869), 16 Gr. 265.—-CAN. 


sv. Purchuser’s interest in land under 
agreement to buy.J—A urchaser’r 
interest in land which he has agreed 
to buy is not bound by an execution 
against him, unless he bas become the 
registered owner.—HUbsON’s Bay Co. 
v. Bowock Farms, LTp., [1925] 2 
Ww. W. R. 559.—CAN. 


PART III. ee a SUB-SECT. 4.-— 
ie tJ Vv. 

o i. On homeatead trans- 
ferred. ty wife.-—Where a husband 
transfers his homestead to his wife, 
who becomes the real manage: of the 
farming operations with him as her 
assistant, the crops grown by her are 
not exigible under an execution, even 
though she admits that the farin has 
been managed in such way because of 
the existence of the execution. — 
STANDARD Trosts Co. vo. BRIGL&, 
(1926) 2 D. L. R. 379; Neale 1 
W. W. K. 832; 22 Alta. L. R. 113.-—- 
CAN. 

o ii, ——— ——— On wife's farm worked 
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wtnnotations : —Refd. 
Sandon vu. Jervin (1859), KW. WB. & Je. 942. 


Annotation ; - Refd. 
Growers v. Joring, [1928] 2 K. B. 174. 
Annotation :—Refd. 
Growers v. Dering, [1028] 2 K. B. 174, 


re a a eS 


Teo uv Gansel (1774), 1 Cowp., 1; 


English Hop 


Mnglish Hop 


Hd debtor.) -Held : in the clroumstances 
the crop belonged to the husband & 
could be seized in execution.— PAREN. 
THAU D HARB (1884), 3 Man. L. RR. 
329.--CAN. 

0 iii, S. 7. SLINGERLAND ¢. MAMNHY 
MANUFACIURING Oo, (1804), 10 Man. 
L. it. 2t. CAN, 


pi, - OUndirided crop Debtor 
wrvant of ouncr of land j- Crop Pay- 
ments Act Roo». s., 1920, ¢, les, an 
amended by $924, ¢. 28, which allows 
a sheriff to seize & ell the interost of 
wn exccution debtor inoan undivided 
erop, does not apply to a case whore 
the debtors Jnterest docs not artae 
under @ lease, agreoment for sale ur 
intee., but only under an arrangement 
winder whieh he was to act as manager 
ar setvaent of the owner of the Jand on 
which the crop was grown, DONOVAN 
r Beniviat GSaskoy, (L9807 4 Do Le bt. 
goo; &BW.W. 707, N. 


PART III. SECT. 1, SUB-SECT. 4,— 
E. (e) var. 


ei. --- Jnterrst tn shares, |-~SaAYRE 
vw, GILKOY, (1925) 1 W. W. ht 992.— 
CAN. 

e ii. ~ - -~)-The ct. bas no 
Jurisdiction to appoint a receiver by 
way of equitable execution for tho sale 
of the eqult 
GOODBUN 0. 


in shures of wa co.-— 
eee Ne: 56) (Man.), 


1920) 3° W. W. ~« 8225 rerg., 38 
Mun. L. it. 208; (1920) 2 W. W. Re, 
vU.- CAN, 

eo iii. ——-— Intercat of vendor of lund.) 


A vendor who has retained the legal 
title as security for payment of 
purchase money, has, until full nay- 
ment has been mado, a benofh ial 
interest iu the land which, coupled with 
the legal title, may be seized & sold 
under execution. WrhilMAN . 
McCLARY, [19171 2 W. W. kk. 2103 33 
D. 1. It. 672.--CAN. 

e iv, -}) The provisions of Laad 
Tith + Act (Altu.) ate guch, that a 
lege! excoution against land cannot 
bind an equitable Interest in lands 
registered in the name of @ person 
other than an execution debtor, some 
form of equitable execution is necessary 
for the purpuse.—SEay ov. Tun Sov- 
MELRVILLE HARDWARBS Co., LTp., (1017) 
i W. 14973 33 D. L. RR. 508 


Hs 


Cases 680—718a. 


ENGLISH AND EMPIRE 


680. Add. Citation :—sub nom. 


KITCHEN, 8 E. & B. 789; 120 B. R. 293. 
Add. Annotations :—Refd. The Feronia (1868), 
L. R.2 A. & BH. 65; Keith v. Burrows (1878), 


1C, P. D. 722. 


718a. Debtor’s goods sold by public auction— 
Debtor remaining in possession—Execution 


E. (e) viii. 

sa. Article claimed aa firturc by third 
party Interpleader issue  dtrected — 
tiffect of.}— Where an article seized 
under a writ of execution against goods 
is claimed by a third person aa a fixture 
the directing of an interploader issue 
with rospect to it in no way decides 
that it is a chattel.-—FINDLAY  v, 
aoe 11928] 1 W. W. R. 457.— 


PART III. SECT. 1, 
© 


SUB-SECT. 4,— 
x. 


n i. ——-— Paid to deblor’s solucitor-— 
For payment of costs of uction.j— Held : 
not Hable to attachment.—Re Four 
FRANCES PuLp & PAPER Co, vo. TRLE- 
GRAM PRINTING Co., PHILLIPpS & 
Scartn v. LONDON GUARANTIR & 
ACCIDENT Co., LTp., (1925) 4D. L. A. 
204.—CAN. 

fi, ——-~- In name of wife & son.) 
—ROBERT DOLLAR Co. vo. WALKER 
(1926), 36 B.C. lt. 405.—~——-CAN, 

l fe 488) i. Shares —Company 
out province.) —Shares in a co. 
which has no place within Manitoba 
where servjco of process may be logally 
mado upon it are not subject under 
sect. 14 of Executions Act, RK. 8S. M., 
1913, a 66, to legal erxccution. — 
(JOODBUN vy. MITOHKLL (No. 5) (Man.), 








11920) 3 W. W. RR. 6223 revy., 38 
Man. L. lt. 298; (1929) 2 W. W. KR. 
-—OA e 


PART HI. ba hae 1, imma 4. - 


(o) xii 
fi, —--.] --Kassor v. Evans (1900), 
8 Ntid. L. R. 396. -NFLD. 
f ii. Not ship sold under 


Admiralty judgment.| -VANEVERY ¢. 
GRANT (1862), 21 U. CG. RR. 542. --CAN. 


PART III. SECT. 1, SUB-SECT. 4. - 
E. (6) xv 

q i. .}-In order to bo entitled 
to an exemption from execution with 
respect. to the tools or iinplements of his 
trade, debtor must have boen actually 
following the trade at the time of the 
seizure.—MoLrop v. GIRVIN CENTRAL 
TELEPHONE ASHOCN. (Sask.), [1926] 
1D. 1. R. 216; [1926] 1 W. W. &. 3s. 
—CAN. 

6 i. Automobile used crelusively for 
nurster’s — business.|}—The judgment 
debtor, the salaried manager of a 
building co., claimed exemption for an 
automobile which ho used exclusively 
& continuously in superintending the 
erection of houses by his oo. in different 

arts of the city. The contract 

etween him & the co. did not require 
him to eupyly an automobile, & did 
not dotine his duties or the mnethod to 
be followed in performing them :— 
Held: the automobile was not exempt 
under Exemptions Act, KK. S. M. 1913, 
ec. 66, 8. 2Y (f), as amended by 1925 
Act, c. 20.—GOLDSMITH v. HARRIS, 
11928) 3 DL. RR. 478; (1928) 2W.W. RR. 
401; 37 Man. L. R. 389.— CAN. 


PART II. SECT. 1, SUB-SECT. 4.— 
E. (@) xvi. 











o (p. 493) i. Pari of proceeds 
consisting of mortgage.-—-Held: not 
exempt. — Massty-HarRrRis Co. v. 
Scuram (1902), 5 Terr. L. R. 338.— 
CAN, 

o (p. 493) bi, —---- -—--— Whether pro- 


ceeds erempt.J—PURDY t. COLTON 
(1908), 1 Sask. L. R. 288; 7 W. L. R. 
820.—CAN. 

d (p. 493) i. 


-.J--MASSEY 9, 





a oS 
a 


DICKINSON v. 


Digest SUPPLEMENT. 


creditor present at sale.|—Held: the goods 
could not be taken in execution by such 
execution creditor.—WOODERMAN v,. 
vocK (1819), 8 Taunt. 676; 3 Moore, C. P. 


BAL- 


11; 129K. R. 547. 


oO. bode 
Barker t. 


299 ; 


McCLELLAND, BAKER tv. MCCLELLAND 
(18095), 2 Terr. L. lt. 179.—-CAN. 


d (p. 493) fi. S. P. Bocz v. SPILLER 

Ak , 6 Terr. L. RK. 225; 1 W.L. R. 
66 : 2 W. L. . 0.—CAN. 

h (p. 493) i. -—.J}—A motion 
for final judgment for the sale of land 
under a registered certificate of judg- 
ment will not be granted unless pit. 
has pleaded in his statement of claim 
or shown by affidavit that the land is 
not exempt as the homestead of tho 
debtor. Vhere a transfer of a home- 
stead {s colourable only & the title is 
held upon a= secret trust for the 
tran-foror, it does not deprive him of 
his rigbt of exemption.—DAYHOLOS ¢%. 
KUNIEC, [1928] 1 W. W. It. 691. —-CAN. 


k (p. 493) i, ——-.J—PItf. brought 
this action for a declaration that 
executions registered by doft. in the 
exrocution register in aland titles office, 
against the lands of pltf., were not 
a charge or lien on certain land 
described, which pltf. claimed as his 
homesteud, & for the reinoval of the 
executions from the register :—JIeld : 
if pltf. had established that tho land 
described was his ‘‘ homestead,” within 
Ihacmptions Ordinance, it was so only 
for the time that it was occupied by 
the debtor & his family ; thore might 
be : change; & any declaration would 
apply only at the particwar moment 
when imade.- GILMORK »  CALLIES 
(1911), 10 W. L. Rh. 545.—CAN. 


k (p. 493) li. ——.J—DItf. appHed to 
have taken off the register of the title 
of land transferred to her by her 
husband, a certain execution obtained 
against her husband, on the ground that 
nt the time of such transfer the land 
was her husband’s homestond & as 
sich exempt under Kxemptions 
Ordinances. On the facta :— Heid: the 
lund wua, at the time of the transfer to 


itf., her husband’s homestead, &«, 
herefore, oxemipt from seizure, HARTY 
vw RYE (1914), 27 W. L. BR. o. -CAN. 


k (p. 493) Hi. ~ +) -.A homestead 
under Homesterads Act (Sask.) means 
the home of the debtor, the actual 
residence of himself & bis family, & 
mmcludes the lot upen which = the 
dwelling-house is situate, according to 
the rogistored plan of the same: — 
Heli: ‘KMxemptions Act, s. 2 (10), 
appiied.-—- OVERTON v. GERRITY (1916), 
34 W. L. R. 875. —CAN. 

k (p. 493) iv. —--—- Whether ¢xcemption 
erlends to members of fanily.]— 
MeuUNIER ». Doray (1905), G Terr. 
L. R. 194.—CAN. 


Li. —-—.}—When debtor is in actual 
residence on certain property belong- 
ing to him, such property is prima 
facie oxempt under Exemptions Act, 
hk. &. S., 1920, & the fact that the wife 
of debtor happens to own a house 
that had been proviously used as the 
family home cannot deprive debtor 
of the vent to claim the exemption.— 
SALTER ARNOLD, LTD. v. DILLMAN, 
{192412 W. W. R. 1220.—CAN. 

m (p. 493) i. —— —— ——.J]— 
BAKER 0. GILLUM (1908), 1 Sask. L. R. 
498 > 9 WwW. L. R. 4 6.—CAN. 

c* —— ee —. ]—MCLATCHIE 1. 
tan (1890), 6 Man. L. R. 452.— 


q i. Exemptions Act, Alta.— 
Not applicable against Crown.j—R. 
vt. O'BRIEN, (1924} 1 D. L. R. 223; 
[1924] 1 W. W. R. 104.— CAN, 

q iii. Rents & profits of.}-—-The 
exemption of a homes from seizure 
under execution does not extend to 
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Annotations :—-Refd. Aldred v. Constable (1844), 3 L. T. 
Hickman v. Cox (1857), 30 L. T. O. 8. 279; 
Furlong, [1891] 2 Ch. 172. 





a RT RR eae 


the rents & profits thereof, beyond the 
personal property specified.—-WILKINS 
v. MINER (Alta.), [1 HE 1D. L. R. 286; 

a (p, 493) §. Goods of business—Carried 
on in name of wife— Managed entirely 
by husband.|—-MEAKIN v. SAMSON 
(1878), 28 C. P. 355.—CAN. 

a (p. 494) {. Income of trust fund.}— 
Deft.’s father devised his estate to 
trustees upon the trust, among others, 
**to pay my son A. [{deft.] the interest 
of the sum of $800 annually during 
the term of his natural life.”” An order 
was made by the master in chambers, 
directing the trustees to pay over the 
interest, from time to time accruing, 
to plitf., who was a judgment créditor 
of the son.—LLoyp v. WALLACE (1882), 
9 TP. R. 335.—CAN. 

a (p. 494) fi. Goode of third party 
subject to landlord's lien.}|-—Where goods 
belonging to a third party are subject 
to w landlord’s lien such goods are 
liable to execution in respect of a 
wagistrate’s ct. judgment for arreur 
rent, without a separate action against 
the owner of such goods.—CoLUMBIA 
FURNISHING Co. 7, GOLDBLATT, [1929] 
App. D. 27.—S. AF. 


k (p. 494) i, -—--.--RYERS v. 
cae (1893), 3 Terr. L. R. 169,— 


PART IIL SECT. 1, SUB-SECT. 4.— 
E. (f) i. 


710 iii. ——--.]—J?e BANK oF Mowr- 
RwaAL vt. TANNAS, TANNAS 1 BANK 
or nee 11925) 3 D. L. BR. 1079. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) ii. 

p i. -— - Sale--No change of pos- 
session.J—Judgment in favour of the 
eaceution creditor affirmed.—Pkrrnm- 
GREW v. THOWAS (1885), 12 A. R. 577,.— 
CAN. 

p ii. — - — Of land.) -Where an 
agreement for the sale of land provides 
that in case the vendor becomes entitled 
to cancel the contract, he shall have the 
right to enter into & posness any 
improvements on the land, & to apply 
the net receipts therefrom. upon the 
contract, the taking popsession by the 
vendor will prevent the goods so 
possessed from being exigible under 
writs of execution against the pur- 
chaser.—-Re CANADIAN Paciric Ry, 
Co., CROWN LUMBER Co. ». MCKENZIE 
(1916), 10 W. W. It. 1370.—CAN. 


PART IIt. SECT. 1, SUB-SECT. 4,— 
E. (f) iii. 


b {. ~ .J}~—The fact that goods 
exempt from seizure under execution 
are included in a chattel mtge. made 
by the dehtor does not deprive the 
debtor of his right of exemption.-— 
FINDLAY v. MENZIES, [1928] 1 W. W, R. 
457.- CAN, 

ol. Not in possession of debtor 
Onus of proof.J)—On an interpleader 
issue betwoen an execution creditor 
& o claimant of gonds which, at the 
time of their seizure under the 
execution, were not in the possession 
of the execution debtor, the onus is 
on the execution creditor of showing 
that the execution debtor was the 
owner of the goods or had an interest 
therein capable of being seized under 
the execution; & he must make out 
a primé facie case before the claimant 
can be put to proof of his case.— 
STEWART v. CURRIE, CANADIAN PaciFic 





P. 524, N. P. 


782. Add. Annotation :—Mentd. 
Venables (1980), 99 I.. J. K. B. 353. 


STURMEY (1859), 
L. T. O. 8. 259; 23 J. P. 88; 5 Jur. N.S. 





783a . | —FURBER v. 


45; 7W.R. 162. 
804. Add. Annotation :—Refd. 





OLiG@e 


6; 80 E. R. 5. 


Annotations :—Refd. Meriton v, Stevens (1741), 
271; Giles v. Grover (1832), 9 Bing. 1238. 





Ry. Co. v. STMWART, [1928] 1 D. L. R. 
842; (1928] 1 W.W. RR. 206; 22 Sask. 
L. R. 351.—-CAN. 


PART III. SECT. 1, SUB-SECT. 4.— 
E. (f) x. 


£ i. S. P. KI_LBRINE ». CAMERON 
(1867), 17 O. P. 373.—CAN. 

g ii. S. P. Massey-Harris v. Moorr 
1905), 6 Terr. L. Tt. 75.—OAN. 

k i. Z'ransfer of property to trustee — 
In fraud of credttors—Attachment sus- 
taned.]—THOMPSON v. ELLIS (1883), 
16 N.S. R. (4 R. & G.) 307.—CAN. 


PART III. SECT. 1, SUB-SECT. 4. — 
E. (f) xi. 


sd. Property of husband ~Standing 
in name of wife.}—In an action against 
a man & his wife, brought by an execu- 
tion creditor of the man, for a declara- 
tion that certain property standing 
in the name of the wife was esigible 
under the execution against the hus- 
band :—-Held: the facts & circum- 
stances adduced in evidence did nat 
warrant the inference that the husband 
intended to defraud creditors. Fraudu- 
lent intent should not be found except 
upon substantial grounds & upon clear 
evidence.—— RORBERINON vw. ROBINSON, 
f1928) 2D L. R. 343; 62 0. L. RK. 12, 
affd,{1929) 4 DP. LL. Ro 10728, 8 CR, 
1 7 — CAN. 


PART III. SECT. 1, SUB-SECT. 4. — 
. (f) xii. 


sx. Wrecution against hirer —Iquitable 
interest of third party in goods.)}—Cir- 
cumstances in which such interest was 
preferred to tho execution creditor's 
claim to the proceeds of the goods. - 
BLACK v. DROVILLARD (1877), 28 C. LI. 
107.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 4.— 
E. (f) xiv. 


m i, ——— ——— Fixtures affirrd to 
mortyaged freehold.|—CARSON t. SIMP- 

n i. ——.J]—FERRIC v. CLEGHORN 
(1860), 19 U. C. R. 241.—CAN. 

n fi, eines Cc. S. VU. Cc. ce. 45, &,. s— 
iffect of.}—Ross v. Simpson (1876), 23 
Gr. 552.—CAN. 

pn iti, ——.J}—Ssrtu, Lrp. v. VAan- 
COUVER CREMATION SOCIETY (1914), 
caw L. R. 150; 20 D. L. R. 214.— 


PART III. SECT. a SUB-SECT. 4.— 
° xv. 

pi.-—— —.]—-GURNRY v, J wes (1860), 
10 U. C. R. 156.—CAN. 


PART Ill. SECT. 1, SUB-SECT. 4.— 
E. (f) xvi. 


Assets in futuro.]—An 
execution on a judgment of asscts 
in futuro is invalid issued without 
leave after application made under 
r. 451.—Re Ssiru’s aerate, CaNa- 


Deri (1924) 4 D eT Ro 1288: 
ELISLE, . L. R. ; 
[1924] 3 W. W. R. 815.—CAN. 

JS. 





Bosworthick  v. 
Bosworthick (1926), 136 L. T. 211. 


eJ—~ LUULUUL VU. DUNYMAN (10U2), 


Vol. XXI.— Execution. 


780. Add. Annotution :—Consd. Leitch (William) & 885. For “ 
Co. v. Leydon, Barr (A. G.) & Co. v. Mac- 
geoghegan (1930), 47 T. L. R. 81. 


750. Add. Citation :—previous proceedings, 3 C. 


| 880. 
& 


Cases '780—964. 


—— —— & finally’’ read ‘*‘ —— —— 
Not finally.’’ 

Add. Annotation :—Refd. Leitch (William) « 
Co. v. Leydon, Barr (A. G.) & Co. t. Mac- 


geoghegan (1930), 47 T. L. R. 81. 


Halliw ell 


?, 


32 ggga, 





H. & 


xyelv. 


Willes 


PART III. SECT. 1, SUB-SECT. 4.-- 
E. (g) ii. 
8171. Property stull renuins in debtor. | 
—HRussktrn vy. Kemp, [19238) 1 D. L. hk. 
e 628. —CAN. 
sy. Attachment under <Absconding 
Debtors Act.) —Srarrr. MUNCKY (1845), 
3.N. 8. R. (2 Thom.) 244. --CAN. 


PART III. SECT. 1, SUB-SECT. 4. - 
F. (a). 


t i. .) Rapeoi 
(SHERIFF) 1 FINCH (1856). 14 U. CG. R. 
249. —CAN. 

y i. Fught to place huabund or wife of 
debtor in possasem.J—Though Act 32 
of 1917, Ord. 25, r. 5, does not exprossly 
forbid the appointment of the husband 
or wife of a debtor a3 a person In whose 
charge proporty attached may be left 
by the messenger, &» husband who fs a 
man of no standing & worth nothing 
ix not a suitable person to place in 
charge of property attached In respect 
of a debt of his wife Koran v. Joun 


PART III. EVE FN aia 4.— 
- (c). 


0 i. -- - J Where excen- 
tien has been levied upon goods, 
the sheriff! is not bound to leave an 
oticer continuously in possession, & 
the absence of sucb officer, if satin- 
factorily explained, does not amount 
to such an abandonment of possession 
as will entitle otber persons claiming 
the goods to take possession of them.- 
Re Morrny (1927), 27S I. N.S. W. 
503; 44N.8S. W. W.N. 189 AUS. 


PART III, sPer 2 oecenens 4. 
. (a). 

sz. J’lace of saic.} —A »berlff cannot 
lawfully scl] goods on deft.’s promises 


| without his permission, & any person 


going on the premises to purchase may 
be treated as a trespasser.-—-Mc MASTER 
¥ McPHERSON (1839), 6 O. 8. 16.--- 


sa. Payment--What umounts to) 
CAKKALL v. MONTREAL BANK (1861), 
21 U~. Cc. R. 18.— CAN. 

sb. Setting asvule sale-—Afler con- 
firmation.})—In the absence of fraud 
or collusion, a sale in execution, which 
has once been confirmed, cannot be set 
aside because the decree under which 
it was held was at firat incorrectly 
drawn up, & has since been amended.—~ 
AGHA USAIN vt. Qasim ALI (125), 
1. L. R. 48 All. 94.—IND. 


PART Ul. SECT. 1, SUB-SECT. 4.—— 
H. (b). 


sd. Notwithstanding nolice of alleged 
defect we execution.|}-—-MCPHaIL 6 
eel (1868), 7 N. S. Kh. 168 — 


PART Ill. SECT. 1, SUB-SECT. 4.— 
H. (i) fi. 


915 vil, ——- ——.]}—-An execution 
creditor can take only the precise 
interest, & no more, which the debtor 
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rr ere me eee ee 


881a. May be compelled to sell.|—ANon. (1702), 7 
Mod. Rep. 118; 87 E. R. 1135. 


-]—BOTTOMLEY v. HEYWARD (1862), 7 

. 562; 81 L. J. Bx. 500; 7 L. T. 44; 
158 EB. KR. 695; 
HEYWARD, 8 Jur. N. S. 1156. 


924. Add. Annotation :— Mentd. Lowther v. Llarvis, 
[1927] 1 K. B. 393. 


954. Add. Annotations :— As to (8) Refd. British 
American Continental Bank v. British Bank 


sub nom. BOTHAMLEY v. 


ed 





possesses in the property selzod. ~ 
OVERNY 0. McLEAN, [1p3H) 4 Db. L. R. 
hae (1928) 3 OW. W. KR. 328, 37 Man. 


Vader . 


af. Purchaser catopped from claiming 
gouds aa hia pe —1UTTAN v. WELLER 
(1855), 14 VU, C. t. 44.-—CAN. 


PART lit. SECT. rh SUB-SECT. 4.-— 
» ()). 

940 iv. ——.] —MACFIR v. 
HUNTER (1882), 9 P. 1. 149.—CAN. 

6}. Proceeda not exceeding amount 
of landlord's claim.) —Where the shorifft 
sells goods for a sum not excoeding 
the landlord’s claim, & the execution 
ereditor claims the monoy, it {8 a 
sufticitnt answor to show that the land- 
lord has a ty claim to the money, 
although it has not been paid over to 
him. LAMBERr v. CLEMENT (1897), 
11 Man lL. FR. 519. — CAN, 

sk. Payment of preference claim for 
wages— When wage-earncr entitled to 
preference CAMPBELL ov. CLEUGH 
(1920), 28 B GC. RR, 352.—OAN, 


PART III. SECT. 1, SUB-SECT. 5.—A. 


SiRKEr 9. GLABS 

Kort) 105.—CAN. 
965 fi. ~ -) Harr wv. Itity- 

NOLDS (1863), 13 C. 1. 501 CAN. 

967 i. Jn respect of what gooda Not 
property sewed oundtr = Abaconding 
Debtors Act.) SPtANLON v. JOHNHTON 
(1858), ON. 1. RR. (4 AIL.) 54. CAN. 

967 il. - Not goods of third party. 

KHoninsovn v. M INrosn (1809), 
Terr. L. Ik. 102.- CAN. 

a i. ——— Jtight of aheriff to inquire 
tnto clam )~ Where & landlord makes 
a claim for rent to be deducted out of 
the proceeds of an executton, the 
sherlt? is entitled tu a reasonable time 
to inquire into the demand; & where 
the tenant had denied that any rent 
was due, & the Jaudlord refukcd to 
allow the sheriff? time to make tho 
Inquiry, the ct. refused the cost of an 
application to compel the shorif? to 
pay tho rent NOWLIN v. ANDERHON 
(1849), GN. IS WR. (i All.) 407. - CAN. 


PART III. SECT. 1, SUB-SECT. 7. 


Qqi.- 7 - -] MAHON » CROWL 
(1896), 28 N.S. (16 RK. & G.) 250. ~ 
CAN. 


q ii. Sale bond fide.} On 
an interpleader f-sue betweon a buyer 
of goods from an execution debtor & 
an exceution creditor whose execution 
was 1p the hands of the sherlff prior to 
the sale .—-J7el/ ; the sulc was bond fide, 
it waa followed by ‘San actual & con- 
tinued change of posscssion ” sufficient 
to sutiefy Executions Act, . 8. 9. 1920 
c. 52, » 2, &, the buyer’s absence o 
Lnowledge of the execution ha been 
established, the buyer was entitled to 
the goods under the proviso in said 
sect. WIIBON v. MATTHEWSBON BROS. 
& MAGERNIN, [1928] 3 D. L. R. 276; 
[1928] 2 W. W.R.130; 22 Sask. L. kt. 
543.—CAN. 

48 


o fi. - - .J 
(1810), SN. BR. 


Cases 954—1334a. EnanuisH anD Empre Digest SUPPLEMENT. 


for Foreign Trade, [1926] 1 K. B. 828. 
Generally, Mentd. Jones v. Waring & Gillow, 


[1926] A. CO. 670. 


1048. Add. Annotation :—Distd. Re Fredericke & 
Whitworth, Ea ». Hibbard, [1927] 1 Ch. 263. 


1069. Add. Annotation :—Refd. Re Forder, Forder 


v. Forder, [1927] 2 Ch. 291. 
1231a. 








by a third party, 





— - ne ee ee 


al. Assignee—Assignment not filed.|— 
Held: he execution prevailed.— 
arg mT © Moopre (1856), 15 
U. O. R. 92.—CAN. 
sis ——— Want of notice of writ— 
ua of pr sath v. OREIGHTON 
Orao0); 40 R Ne WR 131.—CAN. 


PART III, SECT. 1, SUB-SEOT. 9. 


sp. On application of Oreditors’ Relief 
Act, 1922.}—TERMINAL GRAIN Co. v. 
Oey ae ea 1935} 1 D. L. R. 813; 
[1925] 1 . R. 9.--CAN. 

sq. -——— ok seizure of goods having 
been mado under execution an order 
was obtained for their removal & saleo. 
Before the day sect for the sale, the 
debtor paid the whole amount of the 
execution a ne sh —Held : ; the 
inoney #0 d was monoy “ lovied ia 
within Ooonitars’ Relief Act, 1933, it 
having been paid by the compu ision 
es the seizure o His Tavs taken to 

eallse.— BAvI OnE (Alta.), 
(1030) it as sa Re an: . CE W.w. kh. 


PART III, SECT. 1, SUB-SEOT. 10.—A. 


1020 : Return as evidence-—Con- 
clusive against hia —SHUTER ?. 
GRAHAM “t1848), 2 U. 0. R. 164.-——-CAN. 


1 i. ——- Prisoner not deprived of 
eur eeseas.) ~The rgre of a fi. fa., 
which js not returned, will not deprive 
@ prisoner of a superscdcas.—J ACKSON 
ae Rai BaInnRipan wv. BLack, 

VILL v. BLACK (1858), 9 N. B. ht. 
(d with 79.-—CAN. 

ar. Indorsement of writ.}—It_ is 
® condition Laat sint to an action 
under Cos. Act, s. 55. that an execution 
against a oo. is returned uusatisfiod 
in whole or in part; & to onable the 
ecuee to be brought, oven where the 

has become bkpt., a return is not 
eufficient unless it is indorsed on the 
writ as required by r. ee adh oo pans 
{is filed as require Laan 632 
OROWDER v. COLEMAN atts 4)1 DLR 
849: 1 W. W. R. 374; 20 Alta. L. R 
B40 LAN. 
PART Ill. SECT. 1, SUB-SECT. 11. 


di. Conflicting claims.j— The ot. 

Mies not grant a rule nist to compel 

orlff to pay over money coliccted 
oer Ge hreray where there are ocon- 
flicting claims to tho fund, bat will 
leavo the parties to their remedy by 
action.—ScoTr «. ANaus (1854), 3 
N. i RR, haere 183. —CAN. 

i For money realised by 
batlif’—-Onus of proof.J}—A fea by 
rer popelhie 2 ~ all chen. realised b 
bal iff in e . fa., =m lg the 
bailiff was ap polite “by & paid by 
the sheriff, & au action against a 
reat for money realised on a ji. fa. 

y his bailiff & not accounted for, the 
Pies is on the sheriif to prove that the 
bailiff was appointed by pies ah teen 


Co 








Governor in co Frser, 
1926] 3 D. 2803 ; (isa) 3 
. W. RB. Dg ‘ad ‘sack §53.— 

e ii, —— Tone for bringing—Pubhc 


What amounts to.]— Where, 
under process of execution from a county 
ct., some goods of a stranger had been taken, 
the mere fact that the execution creditor 
told the bailiff that goods would be claimed 
but that such claim was 
not to be regar ed :—Held: not to amount 
to a direction to take all the goods, or any 


1248. 


which were not liable to be seized, so as to 
make the execution creditor 
liable.—CRONSHAW v. CHAPMAN Oe 

H. & N.911; 81 L. J. Ex, 277 ; 6 Tbe 
10 W. R. 323 ; 158 E. R. 7 


Add. A nnotation ‘—Refd. ies v. Mid- 


personally 


land Bank (1925), 41 T. L. R. 402. 


Chon. Protection yas 198 1923 (ce. Be 
(ue aD ae D, %. Re O71 agser: $ 
1.—CAN. 


iad Ill. SECT. ee htc 12.—C. 


v. HOowLanD," 


———.)— 
Fron & WEEE rr il . 66.— 
CAN ( 0), 9U.0.R.6 


1230 sv. J—A., after 
delivering an execution to a constable, 
toe him down upon land owned 4 

., Bhowed him hay owned by B., 
ata it was the property of C. The 
constable having seized the 
under an oxecution in a suit to wie 
B. was not a party :—Held: A. was 
answerable for the consequence of 
what tho vountvenle ah did in o eying his 
instructions.—GRA PRAGUE 
N. B.) ee 53 DL L. R. "337 —CAN, 
ditamea ‘an order in a ae of petty 
sessions against plitf.’s son, informed 
the Fase in charge of a distress warrant 
that the 7 ooement debtor had a motor 
lorry at L.’s premises; that he did not 
know its registored number, but that 
I. would point out the lorry to tho 
constable executing th ° varrant. The 
lorry was seized on I.’a premises. It 
waa the property of pltf., & was in the 

oxsession of L. as his t for sale. 

d not inform * the police of pitf,’s 

claim, & refrained from giving if 
information of the scizure to pit 
until after the lorry had been sold. 
In an action by pitt for conversion of 
the lorry :—-Held: deft. had so 
intermed ied in tho distress as to be 
liable for conversiou,—MoORT v. BARNES, 
{1928 ] V. L. rn. 56. —AUS. 

1243 i. tatification by crediuor— 
Whether giving rise to liability—W rong- 
ful_seieure.j—Where a sheriff caters 
under a valid writ, by the command 
as the servant, ot the ct. ., seizes the 
wrong person’s goods, a subsequent 
declaration by the oxeoution creditor 
ratifying & approving the taking 
not alter its character & make it 4 
wrongful taking by the Pa ip Ng 
rear ele rs MoCuLLocn & 

ma (B. C.), 11927] 4D. h. R. 525; 
ToeT} 3 W. W. RR. 143.—OAN, 


PART III. SECT. 1, SUB-SECT. 13.—A» 


oi, After receint of attachment.) 
—Held ;: the sale could not be upheld, 
me oe Seacaent roust prevail.— 
GaRa DISTRICT Bank 
(1888), a6 us O. R. 31.—CAN. 


PART III. SECT. 2, SUB-SECT. 2. 


st. Not a ie — peda ae by creditor 
as sattafied.}—Ba F UPPER CANADA 
Ph atahd (1850) ? UD: Cc. R. 328.~— 











eeeneteenead 





PART Hl. SECT. 2, SUB-SECT. 3. 
av. Delivery of hdl: BR a bound a from 
time of ray a }~-Dog 
(30 SAR. (1844), .4 N. 8. R =~ ‘Korr) 


459 ice 

Proof of.}—The sheriff's 
dood "is pris prima facie evidence that the 
writ waa delivered to the sheriff & 
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1250. Add. Citations :—1 New Pract. Cas. 476; 
sub nom. ROLtys v. SENIor, 7 L. T. O. S. 60. 

1281a. Sale without order of court—Sale not con- 
ae eee 2 BuuntT (1828), 2 Y. & J. 120; 
148 BE, R. 857 

1334a. —— Appeal from—Lies to court of Appeal.| 
—SMITH v. a {1929} W. 
L. T.. Jo 92, C. A 


. N. 39; 167 


ee eed 


the land seized & sold under it.— 
MITOHELL wv. GREENWOOD (1854), 3 
C. P. 465.—CAN, 


PART III. SECT. oe SUB-SECT. 4.—C. 


1840 i. False u9n.J-—-~YOUNG 2, 
ae (SHERIFF) “sey 40. P. §87.— 


ed —— 


PART III. SECT. 2, SUB-SECT. 5.—A. 

fi. Land of patentee of free grant. | 
—An execution against the lands of a 

atentes under the F'reo Grants & 

iomesteads Act, R. S. O. 1887, oc. 25, 
on a judgment obtained for a debt 
incurred before location he the. lands, 
does not operate as a cha ree against 
the lands when sold b devisee, 
even after the expiry of twenty years 
from the date of the location. —e 
Beatty & WINLAYSON (1896), 27 O. R. 
6412.— CAN. 

1856 i. Land held undcr joint tenancy. 
—Lands were conveyed to a man & his 
wife as joint tenanta & not as tenants 
in common :—Held: estates by entire- 
ties having been abolished, the joint 
estate was soverable, & the interest of 
one joint tenant could be sold under 
oxrecution.—e Craia, [1929] 1D. L. R. 
142; 68 0. L. BR. 192. —CAN. 

x. Land hild by tenant in common~-—~ 
Claim by olher tenants an common for 
rent recevved in excess. }--MOPHFRSON Uv. 
cAN (1883), 10 P. R. 140.-- 


-J—Under judgment 
obtained against a eraour in a district 
et. the registrar of the ct., in executing 
such judgment, may solze & take under 
a writ of execution the interests of such 
erson in ds as a tenant in common 
upon the writ being forwarded to the 
Registrar-General, it is his duty to 
note it on the folum of the register 
which certifies the title of the registered 
Fn re Ger as & tonant in common.— 
nm re Guas (1927), 28 8. a N. 8S. W. 


ax. Land held by debtor “at time of 
death——On Db bd ayainst repre- 
scrtative.J— Lands & tenements held 
in fue simple by a debtor at the time of 
® decease, nay be legally taken in exe- 
eunen ona judgment against hisexor. vr 
tor.— Forsyth & Riunarp- 
SON = HALL (1830), Dra. 304.—OGAN. 
sb. Estate in hands of ezrcutor - 
Judgment against debtor.}-—In the san 
of CARTER, ASCOT TraBER Co. Pry. 
LTp. v. CARTER, Farts Vv. R. 290: 
Sto Argus L. K. 199.—AUS. 
Laan — inet he Eh RussELL 
(1 ety 28 Gr. 419.—-CAN, 


3 £.% a. 215.-GAN. me ee 
Be Bre it Hada he alata Be efore 


: bond fide 

purchaser for Paige aoa would i have a aerd 
against creditors.— Rep 

MILLER (1865), 24 U. C. he 610.—CAN. 


epist 
-—Ownership vested in third party.}— 
Held: nt exccutable. — Unix 
GOVERN (Minister or JusrTicn) 
o BOLAM, L10 {1927} App. D. 467.—~8. AF. 











1358. Add. Annotations :—Mentd. British-American 
Tobacco Oo. v. Jones (1925), 134 L. T. 405; 
Stumbles v. Whitley (1929), 46 T. L. R. 37. 


1870a. ——— Subject to mortgage by sub-demise.| - 
Smitru v. TSAKYRIS (1920), 167 L. T. Jo. 02; 


{1929] W. N. 39, C. A. 


1880a. —— a v. TSAKYRIs, [1929] | 1506. Add. Annotation :—Refd. 


W. N. 39, 0. A 


PART Ill. SECT. 2, SUB-SECT. 5.—C. 











gi. .}— After a mtge. 
in fee has become forfeited by non- 
payment of the mtge. money, the 
mtgee.’s interest in the premises can- 
not be sold under an execution against 
land.—Dork d. CAMPBELL v. THOMPSON 
(1843), 2 Ont. Dig. 2640.—CAN. 

fi. Right of dower in equity of 
r ‘ton. }—CANADIAN eae | or Conw- 
MEROE v. ROLSTON (1902), 2 ~ i. T. 
232; 4 0.4L. R. 106; 1 OF WwW. R. 
351.—CAN. 

ki. Interest of unpaid vendor.j— 

The interest of an unpaid vendor of 
peo ee e coee under an execution 
against by Land Titles Act, 

S. A., bi et. 8 112, includes the 
legal estate as affected by the contract 
together with the rights of the vendor 
under the contract: & it is that estate 
& those righta which are bound by the 





writ & may be sold by the sheriff.— 

MORTON CoWKLL v. HOoFvrenrt, 

Has), 2 D. L. R. 163 [1924) 2 
R. 529.—CAN. 


k il. gases of purchaser under con- 
tract of sale.J—The equtahle interest 
of an assignee from the purchaser of a 
contract for the sale of land is exigible 
under a wt fe lp Ja. against the land 

of such as C.-—-WARD v. ARCHER 
(1894), Bit Oo ate “650. —CAN. 

ad. Debtor interested in land held by 

“ e—Interest sufficient to disrharye 
~—MACDONALD & Co. v TKASDALE 
tren 240. W. RB. 531.--CAN. 

se. What interesta may be seized-— 
Under amendment to Iand Titles Act, 


s. 125.) -Foss vw. SrerRniva Lown 
(1915), W. W. R. 569; 23D. L. R. 
540; 8 Sask. L. R. 289. —CAN. 


sf. k 2 bac ueterest held as truatec.) 
(., who bad an interest in certain 
laud as purchaser from W., tho full 
rice not having been pald, assigned 
8 interest to pitf. upon trust that the 
latter should support C. & his wife 
for the remainder of their Hver, & ou 
their death pay all ther debts & 
funeral expenses, Whereupon the trust 
should cease, & pitt. should be entitled 
to all the interest of C. in the property 
free frumn any trust; & pie agreed tu 
pay to W. tho balance of the purchase 
price :—Held: ©.’a equitable interest 
as & purchaser, if transferred to pltf., 
gave the latter no estate in the and, 
savo to the extent to which a ot. of 
equity would Lee C. eects er- 
formance of his an peer with os 
& that interest would be taken by pltf. 
as a trust estate, & would nut be sale- 
able under a writ of ft. fa. aguinst 
pitf.’s lands. ~-Kimvtak v. ANDERSON 
Na 2D. L. HK. 904; 68 O. ML. 2, 


PART oe SECT. 2, SUB-SECT. 5.—G. 


the tlanber ar me owner of 
ah vell sellin ee ee mber after a wri 

his land ia in the cat's 3 hands, 
& the pu r escent down & removes 


the timber before an injunction {s 
obtained, he is accountable to the 
execution creditor for euch timber.— 
a ov. SaGE (1865), 11 Gr. 239.— 


eae Ill. SECT. 2, SUB-SECT. 7. 


Where 
benef, area ——B. aeergere 
for, ty tor. banene, OF hie 
pl cman ea were 





¢ = 


| 
| 
| 


Vol. XXI.—Execution. Cases 1358—1506. 


621. 
1495. Add. 


| 1405. Add. Annotation :—Mentd. 
| Ardrossan Harbour Co. (1926), 19 B. W. C. C. 


alnnotation :--Mentd. 
Idmondson (1980), 143 L. T. 749. 


Paterson v. 


(irant =v. 


1600. Add. Annotation :—As to (3) Refd. Smith v. 
Tsakyris (1920), 167 L. T. Jo. 92. 


Campbell v. Pollak 


(1927), 48 7. L. R. 496. 





-_ so 


issued against B.’s lands & notico 
thereof filed with the Rogistrar of 
Titles. C. ap lied for a_ cortificate 
of title to B.’s lands :—Held: registrar 
must issue tho certificate without 
endorsing thereon the executions of 
which he has received notice. Re 
Brooks (1900), 12 W. L. R. $03.---CAN. 

ai. ——- Kffect as againat assignment 
for benefit of creditors.) —~—McINTYRE v. 
Suaw (1866), 12 Gr. 295.—CAN. 

a il. Effect as against unrecorded 
deed. | ORINDERY v. Biuakre (1886), 
LR he ~(7R &G.)27; TOL. 7. 


o i. -——— Effect on jud yiniry mort- 
gage.j—Held: « jJudgmen c. did 
not obtain priority over a eit dgmont 
registcred under 3 & 4 Vict. c. 105, 
but not re-registered within five Oars 





ae beforo iene avedateetion i the 
- REID v. LLER, 
jpagment I. : -—IR. 





e i. Judgment for alumony.}—- 
Where, at the time a judgment for 
alimony is registered aguinst the hus- 
band’s interest in certain land beld by 
him under an uncomplted agreement 
for salo, ho is in a position to compel 
specific performance of the ugrevinent, 
the geet is a charge on the hus- 
band’s Interest; & if, subsoquentl 
to the registration of the judgment, 
with mnowlods of the vendor 
accopta from the husban @& quit- 
claim deed of all of the latter’s catate 
& interest in the land, the vendor 
holds that interest pubject to the charge 


uatil the charge ts exlinguisbed.— 
BRiGGs v, feat eed 4D. 1. 
7743; (1924) 3 W. W. RR. 405; 19 
Sash. L. It. 59.—CAN, 


e il, ——- How far binding --—Defendant 
mere conduit nipve to convey tulle from 
vendor to third pariy.J —OWKN v. LYNON 
Mane 11 N. R. (2 Re. & C2.) 406. — 


ell). -—-- --—- 5 & SN. c. 84, 8 a1 - 
Effect of.) -LOIsBURG LAND Go. 
quate (1884), 16 N.S. (4 R. & a. ) 
1.—CAN. 


ne Duty of registrar —iWth notice of 
writ of execution—Patent not tasued for 
lunds entered as homestead.) —e 
aa (1890), 1 Terr. L. R. 282. — 


ay. Judgment nol regtaltered---Prvorily 
of mortgage. }--MINERAL Propuvots Co. 
v. CONTINENTAL TRusr Co. (1906), 37 
S. C. R. 517.—CAN 

s (p. 571) i. —— ‘j—As between the 
execation creditors of a vendor, & 
the assignee of his intereat under an 
agreement of sale, whose assignment 
was acquired sureonne uently BY ee: 
tion of the executions :—Held the 
instalment of purchase-money paid 
into ct. should belong to the execution 
creditors, but as the money bad been 
obtained under execution, it should 
be treated as Paced fe prom ae 
sale of the vendor's interest, & be 
the sheriff’s hands should be pales i" 
distribution under Creditorw’ Relief 
TET TT ae ae & COWELL v. BOrTERt, 
et) - L. R. 16; 2 W. W. R. 


PART Hil. SECT. 2, SUB-SECT. 8. - A. 


1459 i. Ftighl to possession— As against 

sacasion—Not asserting 

.}--Epwarns tv. BEN- 
Pp. R. 161.—-CAN. 


7155 


third fie eek oe in 


pond 11863), 5 
1459 





oe ee — - 


foretbly. J—Dok d. Pees v. Row (1845), 
2 U.C. R. 27.—OAN, 
Parent Duty of sheriff to retain.) -Dor 
. CREW v. CLARKE (1841), 1 Ont. Dig. 


333, ~-CAN. 
PART III. SECT. 2, SUB-SECT. 10.--A. 
a(p. 570)". -- ~ — — Mortgage not 


re gustered. ] —MOFFAT tv. GROVER (1855), 
40. P. 402, ~CAN, 

a (p. 576) it. —-— — — In hanis of 
recctvcr.] —-A judgment creditor can 
sell propertics in the hands of a receiver 
of the ct. in execution of a mtge. decrev, 
although tho receiver, who wis 
appointed subsequently to tho institu- 
tion of the sea alah ent Madi not mado 
a party to 8 {t.—TOOMRY ” 
BHUPENDRA NATIE Bour (1928), I. L. It. 
7 ye 620, — one: 


ae 576) 1. - ——.]— JONES v. JONES 
cdes bs 40. —CAN, 

bb (p. 576 - —~— Broof of—Iin 
cJectment on ‘s deed.) - MORAN 9. 


PATTON (1863), it U. GO. It. 640, —OAN. 
bb (p. 576) {l. 
DBLUSLE v, DEWLIT (1859), 18 U. O. R. 
155.—CAN. 
bb (p. 576) ili. ——~ -~—- — ~.] - 
Hib v. Hroxs (1870), 21 C. P. 118. ~ 


C. 

bb (p. 578) iv. Relation back.) - - 
The title conveyed by a sheriff's deed 
to Jand, sold under an execution issued 
upon a judgment recovered in an action 
brougbt on a former [plement in the 
kame ct., dues not rolate back to the 
thne of algniug the first Judgment, so 
ax to defvat a conveyance madu 
betweon the thuws of aligning the tirst 
& second judginents. - Dogd. PRABUDY 
v. McK Nani (1838), 2 N. B. HR. (Ber) 


567.--CAN, 
bb (p. 576) v. -—— To day of 


rale.} ~Although a shoriff's deed relatos 
back to the day of sale, for the purpose 
of defeating Intermediate conveyances, 
the vendee cannot bring ejectment 
until] the oxeoution thoreof.-— GAVILLAR 
0, BEATON (18862), 12 0. P. 510.— OAN, 
oo (p. 576) i. —— ———~— Into deblor's 
Citle.}—-A purchaser of lands on ao 
execntion, is entitled to recover in 
ejectment against the dobtor or his 
representative, without proof of the 
debtor's title, or that he waa in 
pocorn of the premines.— MORAN vv. 
ATTON (1853), 10 U. 0. R. 640.—-CAN. 
co (p. 578) ii. To growing cropa 
om land aold.|—Cropa growiug at the 
time of the confirmation of a sheriff's 
of the land under an execution 
pass with the land to the purchasor.- - 
ANDERSON v<. STASIUK [1920] 1 
D. L. R. 347; [1926] 1 W. W. R. 107 ; 
20 Sask. L. R. 269.—OAN. 
oc (p. 5768) ii. --- -— Itight lo clacm 
partitum.|—~An order made on the 
applin. of purchaser ut a sheriff's 
sale of the interest of a husband, 
holdlog as joint tenant, for partition or 
sale was affirmed. —Re Cras, [1829] 
1 a LW. 142; 63 0. L. R. 1u2 - CAN. 
t (p. 577) i. ——- — Nou rasue for 
two uweks. |-—ABELL ENGING & oo 
as 30. v. oy OTT (1907), 6 Terr 
. 577) i.—— Land held adversely 
by ef party.J—A sheriff sel. under 
execution is not within the c of 
cases which a apply to @ person selling 
land held versely by nada _- 
Dout. v. Keere (1901), 34 N. 8S 
15.—CAN. 


re ree we cee we 











Cases 1524—1615. 


1524. Add. Annotation :—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 

1552a. Equitable interest—Amendment— 
ace v. TALLENTIRE, {1877] W. N. 





1564a. Issue into county palatine—Indorsement 
for less than £50.)—BrRown v. M‘MILLAN 
(1840), 7 M. & W. 196; 10 L. J. Ex. 147; 
151 EB. R. 736; sub nom. BROwN v. MACMiIL- 
LAN, SAME v. MACPHERSON, 8 Dowl. 852; 
H. & W. 46; 4 Jur. 1090. 

1569. Add—-ANON. (1774), Lofft, 390. 


1576a. When completed.|—-OwrEn v. OWEN (1831), 
2B. & Ad. 805; 100 EB. R. 1341. 


1577a. Whether defendant discharged.]-— 
HODGSON v. TOWNING (1837), Will. Woll. & 
Dav. 53; sub nom. ANON., 1 Jur. $4. 
Annotation :—Consd. Aga Kurboolio Mahomod v. R. (1843), 
4 Moo. P. C. CO. 239. 
1578a. Right to break outer doors.]— MALEVERER 
v. SPINKE (1537), 1 Dyer, J5b; 73 KE. Kh. 


9. 

Annotations :-—Mentd. Russe] v. Gulwel (1599), Cro. Eliz. 
657; Lasington’s Caso (1600), Cro. Eliz. 750; Mouse’s 
Caso (1608), 12 Co. Rep. 63 3 Case of Parliament in Ireland 
(1613), 12 Co. i 110; Liford’s Case (1614), 11 Co. Rep. 
46 b; Secheverel v. Dale (1626), Poph. 193; Simmons v. 
Norton eat): 9L. J. 0. 8 OC. P. 185; Cope v. Sharpe, 
per) 1K. B. 168; Cope v. Sharpe (No. 2), [1912] 1 K. B, 


1578b. ——— After escape of. prisoner.] —- ANON. 
(1774), Lofft, 300; 98 H.R. 709. 


1578c.' .]|—Horkins v. NIGHTINGALE (1794), 
1 Dsp. 99; 170 B. R. 292, N. P. 


1579a. Opening of door obtained by trick.)— 











Lene Si ate ER nent Ss Atma 


h (p. 577) 1. -——— Mrror in judg- 
ment.}-—Held ; the sheriff's decd could 
ays no title.--VAREY v. MUMmHEAD 

1831), Dra. 486.—CAN. 
h (p. 577) i. ——— --—— Too much 


sold.) —Held : no ground for invalidat- 
ing tho sale.—Doxr d. HAGERMAN 4. 








v. I. 


-—The implied 


tee ae et ee eR EE ee ENN NET tS mamta 


vw LOWERY (1903), 240. G&. T. 15s 6 
hR. 617; 2 0. W. li. 957.--CAN. 
h (p. 577) xii, —-- —— Covenants.) 
covenants between 
vendor & purchaser, including those 
implied by Land ‘Titles Act, lt. 8. S., 
1920 (c. 67), 8. 64 (2), do not come into 
existen¢e where land is sold by the 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


Held: an unlawful entry.—PARKE & PER- 
nae v. Bvans (1615), Hob. 62; 80 BH. R. 
Mnetaltons s—Refd. Lee v. Gansel (1774), 1 Cowp. 1; 
Sandon ». Jervis (1859), E. B. & E. 942. 
1579b. .|—ANON. (1695), 12 Mod. Rep. 73; 
88 E. R. 1172. 


1580a. ——— What is outer door—Whether hole in 
wall.|—Where it was proved that a hole in 
the outer wall of a house was not intended 
to have either a door or window put into it, 
but was to remain open, so that the place 
should be used as a conservatory :—Held: 
if the hole in the wall had been intended 
to have had a door or window put into it, 
it must be considered that the outer fence of 
the house was left open, but if the hole was 
always intended to be left open, the staircase 
window must be considered as the outer 
fence of the house.—WHALLEY v. WILLIAMSON 
(1836), 7C. & P. 204; 173 E. R. 130. 

1581a. ——./—Rina v. Hype (1850), 14 L. T. 
0.8, 377. 

1584a. ———.]— Held: valid.—ANOn. (1702), 
7 Mod. Rep. 8; 87 E. R. 1060. 

Amuwtation : ~Apld. Saudon v. Jervis (1858), E. B. & EB. 9335. 

1584b. Window broken to take into custody.] 
—Held: valid.—LioypD v. SANDILANDS 
(1818), 8 Taunt. 250; 2 Moore, C. P. 207; 
129 F. R. 379. 

1615. Add. Annotation :—Mentd. Cumberland v. 
Pek Tram. Co. (1927), 20 B. W. O. C. 
7 0, 











— _— _ 


1805, rr. 803 to 806, do not authorise 
proceedings to bo taken in a summary 
way under them for the purpose of 
realising a registered Judgment of a 
couuty ct. by sale of land, such rules 
being applicable only to judginents In 
the Q. B.- -PRrocror v. PARKER (1897), 
11 Man. L. RK. 485.-—CAN., 


STRONG (1848), 4 U. C. R. 510.—-CAN. 


bh (np. 577) fil. Sale in 
separate lots.| -Held: pertinissible- - 
DoE d. RoBERTS v. WATSON (1850), 6 
N. B. BR. (1 All.) 675.-—CAN. 


h (p. 5977) iv. ——~— —— Part only 
s0ld— Duty of sheriff to designate portion 
offered for sale.J-~KNAGOS v0 LEDYARD 
(1866), 12 Gr. 320,.-—CAN. 


h‘(p. 677) v. - -- ~~ Sale of un- 
divided intercat in township —lota.j— 
RATNHBUN v. CULBERTSON (1875), 22 
Gr. 465.—OAN, 


h (p. 677) vi. — - —-— Time of saic.} 
—Held;: the sheriff might sell at any 
time botwoon the hours named in 37 
Gev. 3, c. 12.—DoKn dad. RoBerrs v. 
Watson (1850), 6 N. B. R. (Ct AL.) 
675.— CAN. 

h (p. 677) vil. —— --—-- Sheriff dis- 
regarding judgment creditor's tnstruc- 
tions-~Bidding at once full amount 
inatead of bidding gradually.)-—feld: 
the judgment creditor had no ground 
of action against the shoriff.—-MarkKLE 
v. THOMAS (SHERIFT) (1856), 13 U. C. R. 
321.—-CAN. 


h (p. 577) villi. — ---—— Proof of.)-— 








——e ne 


h (p. 577) ix. ~~, ] — 
WirRLDs «. Livinaston & WIGnHrMan 
(1866), 17 C. P. 15.--CAN. 


h (p. 577) x. — — Purchaser 
estopped from disputing ately am 
FERGUSON v. FERGUSON (1869), 16 Gr. 
309.—CAN. 

h. (p. 577) xi. ——- Niffect of —Sale of 
equuy of redemption—Purchase by 
assignee from execution creadttor—Sub- 
sequent conveyance to debtor.) —CHITTIOK 





sheril? under execution. -~- ANDERSON v. 
Srastuk (No. 3), (1927} 1 b. L. R. 
529 5 [1927] 1 W. W. R. 49; 21 Sask. 
L. R. 276.— CAN, 

b (p. 577) xili. —- Right to proceeds 
- Tito writs lodged with registrar.|— 
Hee ‘Tait; Masaisy MANUFACTURING CO. 
tv HoNT, Tuk McCormick HArvest- 
ING MACHINE Co. v. HUNT (1895), 2 
Terr. I. Ht. &1.— CAN. 

h (p. 577) xiv. —-- Under writ of 
execution lodged prior to agreenunt for 
sale to third party——Priorities- Affidavits 
th support of confirmation of _ sale 
trregular.)— Re Prin (1912), 21 W.L. R. 
299. CAN. 

dd (p. 577) i. Lands sold subject to 
* tnewmbrances "—Whether subject to 
aubsequent — executions. | GRIPSE 1. 
WALKER (1913), 23 W. L. RR. 7093 4 
W. W. RR. 77. ~CAN. 


sa. Confirmation of sale—Right of 
appeal.)--A local master, ip con- 
firming a sale of land sold under 
exocution, is not acting in a matter or 
an action in ct. but as persona desiqnata 
undor Land Titles Aot, R. S. S., 1920, 
c. 67, & the only appeal is to the Ct 
of ee ee t. NOLLK, (1924) 
1 Ww e 2 493.—CAN. 

ah. Distribution of praceeds of sale.|— 
The proceeds of a sale of land under 
excention when paid over to the 
registrar of the ct. are distributable 
by him as if they were money in the 
hands of the sheriff distributable under 
‘editors’ Relief Act. An appeal lies 
to a judge from the registrar’s scheme 
of distribution —Cagpwen. v. GEORUE, 
(1925) 2 D. L. BR. 22n3 (1925) 1 
W.W., RR. 5793 85 B.C. RR. 134.— CAN. 

so. Fight to sell—To realise judgment 
of county court.}—Queen’s Bench Act, 


756 


sd. Afidamnt of erccution of transfer-— 
Sworn before unauthorised person.}-— 
JouN ABELL ENGINE & MACHINE 
Works Co. v, Scorr (1907), 6 W. L. RR. 
272; 6 Terr. L. R. 302.—CAN. 

sf. Proceedings to confirm sale— How 
intiuied.|—JONUN ABELL ENGINE & 
Macuing Works Co. v. ScoTr (1907), 
can L. R. 272; 6 Terr. L. R. 302 


PART III. SECT 2, SUB-SECT. 11. 

1557 i. Order of court —When court will 
set aside sale—On equitable grounds. }— 
Woop tv. LEEWING (1827), Tay. 463.— 


CAN. 
1557 ii. ——— »}—CAMPBELL 
®. SantTH (1863), 10 Gr. 206.—CAN., 
1557 ili. —-— Notice of motion 
not given to purchaser.)—Held: the ct. 
would not = interfere.-—McGIL1iis_ v. 
eas (1839), 2 Ont. Dig. 2662.-——~ 











PART III. SECT. 3, SUB-SECT. 3.—-A. 
sg. Proceedings after surrender—Set 
asule.}- WakbD vu. STOCKING (1825), 
‘Tay. 216.—CAN. 
a i. —— By mistake—Second wrtt 


refused.}—BRADBURY v. LONKY (1812), 
6 O. 8. 291.-—CAN. 





a ii. Where proof of no intention 
to leare province— Qtenerahip of property 
sufficient to satisfy debt. }—ToOoLze v. 
HENNEBERRY, [1923] 3 D. L. R. 38.— 
CAN. 

sk. Not anted— Debtor having 


interest in land not subject to execution. | 
— Re GELDERT v. HOAR, Ex p. GELDERT 
(1899), 34 N. B. R. 619.—CAN. 


1617. Ad'. Annotation :—Mentd. Re Simms, | 1930] 


2 Ch. 22. 

1658a. ——— More than amount of rent due -Re- 
delivery of surplus]—Several crops having 
been taken under an habere facias possrssionem 
issued on an ejectment brought against a 
tenant for holding over, the ct. refused a rule 
for the lessors of pltf. to pay over the value 
of them to deft. after deducting the amount of 
rent due.—DoE d. Upton v. Wimmerwick 
(1825), 3 Bing. 11; 10 Moore, (. P. 267; 
3L. J.0.8. C. P. 126; 180 E.R. 417. 

Annotation :—Refd, Kelly v. Webber (1860), 3 L. T. 124 


1704, Add. ‘Annotation :—Folld. Employers’ Wia- 
bility Assce. Corpn. v. Sedgwick, Collins, 
[1927] A. C. 95. 

1706a. ——- ~——— Payment of rent—How rent 
calculated.J}—Upon a motion to set aside an 
ejectment & restore possession upon payment 
of the rent due & costs, the rent must be 
calculated only to the last rent day, not to 
the day of computing.—Dokr d. Harcourr v. 
ROE (1813), 4 Taunt. 883; 128 1K. WR. 579. 

1720. Add. Annotations :—Apld. Burrowes. v. Bur- 
rowes (1929), 141° L. T. 201. Refd. Capron v. 
Capron, [1927] P. 213. 

1758. Add. Annotations :— Refd. Capron v. Capron. 
[1927] P. 243; Burrowes v. Burrowes (1920), 
141 L. T. 201. 

1754. Add. Annotations :—Refd. Capron v. Capron, 
{[1927] P. 243; Burrowes ». Burrowes (1929), 
141 J. T. 201, 


Vol. XXI.—Execution. Cases 1617—2084a. 


1754a. — —.]--Semble: arrears of alimony accrued 
due come within the scope of R.S. C., Ord. 48, 
us constituting disobedience to an order not 
merely to pay money, but to do so within a 
limited time. CAPpron vr. CAPRON, [1927] P. 
3433 08 L. FP. 1b; 187 L. TT. 5683 438 
T. L. R. 667; 71 Sol. Jo. 711. 


1758. Add. Annotation :—Refd. Re Nelson, Norris 
t. Nelson, [1928] Ch. 920, n. 


1769. Add. Annotations : —Refd. Engelke v. Mus- 
mann, [1928] A. C. 433. Mentd. Dickinson v. 
Del Solar (1929), 15 'T. Ta. R. 637. 


1847. Add. Annotation: -Refd. Capron v. Capron, 
{1027} PL 242. 

1855, -tdd. Annotation: -Refd. Capron v. Capron, 
{iMs7] PR. 24s. 

1882a. SN. P. Re Rusn (1870), Ta. R. 10 Kg. 442; 
39 1,3. Ch. 759, 


1900. Add. Annotation :—Mentd. Re Livyd’'s 
Furniture Palace, Evans v. Lloyd’s Furniture 
Palace, (1925) Ch. 853. 

1912. Add. Annotation: -Refd. Capron v. Capron, 
[1927] P. 243. 

1944. Add. Citations :—-sub nom, Kinuiw v. Burrs, 

2B. & Ad. 736, n.; 109 1. R. 1318, 
Add. Annotations : —Apld. Britten v. Wait 
(1832), 3 B. & Ad. O15. Refd. Newland v. 
Wathin (1882), 2 Moo. & S. 1743  Cole- 
brooke v. Layton (1883), 1 Nev. & M. K, B. 
374, 


Part V.-—Analogous Proceedings. 


2046. In the cross-reference before thia case, for | 


“METROPOLIS”? read ** Mayor's & CITY OF 
LONDON CoURT.”’ 


2081. Add. Annotation :—Mentd. Akt. Ocean v. | 


Harding, [1928] 2 K. B. 37}. 


2084a. Person out of jurisdiction.)—R. S. (, 
Ord. 45, r..1, contemplates both a garnishee 











PART III. SECT. 5, SUB-SECT. 3. 

ri,-—— By whom signed d& issued - 
By clerk of court & not by judge.) - 
ALLENACH v. DESBRISAY (1866), N. B. 
Dig. 493.—CAN. | 


the Judgment debtor is indebted to him 
in respect of such Judgment, ia a nullity 
& cannot be cured by acquiescence, 
particularly in the abs nee o? knowledge 
on the part of the garnishes, 
uv. ZAWISLAK & Dewoan ¥ (Sask.), [1927] 


w& a debt 
tion. 

A judgment. debtor had a balance in an 
Mnglish bank with foreign branches where 
foreign currency was in use. [t was claimed 
that a garnishee order obtained in MWagland 
against the bank should extend to possible 
balances to the credit, of the judgment. debtor 


a) —o ~~ 


PART V. SECT. :, SUB-SECT. 3.--A. 
r(p. 621)i. ~,. | -Monoy pald 
into et. cannot bo attached by garnish- 
ing the clerk of the et.--RoyvaL BANK 
OY CANADA », VAN BoREN & MOKAY 
(Alta ), {1927} 1 W. W. Rt. 268.—CAN, 


recoverable within the jurisdic. 


Oe iiead 


JuANIN 


PART V. SECT. 1, SUB-SECT. 2.—A. ?%W.W.H.71. CAN. , FG. G21) i. ~ - ar Money paid 

al. Magistratc’s order for matntenunce futo ct. ax compensation duc to tho 
of x wot od tlrmned by county , PART V. SECT. 1, SUB-SECT. 2.- 0. dependants of a deceased workman 
court.j—Held : a judgment enforceable , 2077 ii. -—-— -—-——.]~—An applica- | under Workmen’s Compensation Act, 


by the attachment of a debt due to the 
husband.—BRown v. BRown, {1927} 4 
D.L. R. 314; [1927] 3 W. W. R172; 
38 B. Cc. R. 473.—CAN. 

sm. Judgment by consent—Nol to be 
entered till subsequent date.)-—Where a 
consent judgment provides that it 
shall not entered until a subsequent 
date the party for whom the ju nt 
is given cannot in the meantime truth- | 
fully make the affidavit required by 
King’s Bench Act, 6. 759, for the 
obtaining of a garnishee order.-— 
HODGKINS v0. HARRIS INVESTORS, LTv., 
11929) fh D L. KR. 189, [1928] 3 
W. W. ft. 530,-- CAN, | 
1 


appet., will 


of jurisdiclumn.” 


PART V. SECT. 1, SUB-SECT. 2.—B. 


n i. -——— Making assignment in bank- 
rupicy.}—-Where after recovering a 
judgment the judgment creditor makes | subject 

assignment in bkpcy., & there has | GRAIN 


AUS. 


to him, a garnishee sammons issued by | 
him, on an affidavit which states that 


tion to set aside a garmishee summons, 
on the ground that the moncy attached 
is trust money & dues not be.ong to 
not be 
THOMPSON v. FRASER (Sask.), (1926) 
3 W. W. R. 251.—CAN, 


k. Read now ‘“ 2084a I. 


l. Read now ‘‘ 2084a fi.” 

m. Read now “ 2084a Lii.”’ 
n. Read now “ 2084a iv.”’ 

o. Read now “ 2084a v.”’ 

so. Jiebtor out of furisdutian 


obtained er purte—Leare to crecule.|—-- | 
Jones v. JONES, 1928) V. L. Ke 24.— 


sq. Company in liquidation.)— Vv hen 
a co. ib in liquidation its funds ure not 
to garnishment.— Rup peLL 
an GROWERS A8S’N., 
been no re-assignment of the judgment | CLEATOR & SASKATCUKWAN CO-OVERA- | 
TIVE ELEVATOR Co., LTv., {1928] 1 
Ww. W. R. 222.—CAN. 


1925 (ce. 84), is not subject to arrust- 
mont.— Winntam Barmp & Co. 
CAMPBELL, [1928] 8. C. 314.--SCOT. 

r (p. 621) til. — - Money denosited 
wilh returning officer] -Held> not 
attachable.—Creagi v. SUPHERLAND 
& ReapR (1805). 3 Terr. La. Wt. 303.— 


CAN. 

\ k (p. 62%) f - — J-Mive *. 
COULTHARD (1010), 15 W. L. It. 288, 
20 Man. L. Kt. 161. —CAN. 

k (p. 622) ti.——_ —_- For destruction 
of exempt property.) -Where a claim for 
damages fur the destruction of exempt 
property baa been converted Into @ 
debt, the amount thereof fs not exempt 
froin garnishment.--ltoss v. LOGERS 
& CANAUIAN NATIONAL Ky. (Sask.), 
[1927] 3 W. W. R. 169.—CAN. 

1 (p. 624) 1. —-— Deposit paid unier 
agreenu nl to  purchase.)—Jaudgment 
debtor by memorandum in writin, 
agreed to purchase from appite. 
iwarnishocs) land on which a houtise 
was to be erected. He agreed to pav 


entertained.- - 


Person out 


Writ 


LTD. 8. 
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at its foreign branches :—Held: the foreign 
balances, not constituting a debt recoverable 
within the jurisdiction, could not be attached 
garnishee order.—RICHARDSON v. 
RicHaRpson, [1927] P: 228; 
125; 187 L. T. 492; 48 T. L. R. 631; 71 


by a 


Sol. Jo. 695. 


2086a. 
8 T. L. R. 218. 





2107. Add. Annotation :—Refd. Re Pinto Leite & 


.|—FASSNIDGE v. Furnt & Son (1892), 


1 Ch. 221. 


96 L. J. P. 


2108. Add. Annotation :—Expl 
v. Clark, [1926] Ch. 833. 
Richardson, [1927] P. 228. 

2124a. Must be recoverable within jurisdiction.|—- 
RICHARDSON v. RICHARDSON, 


Nephews, Ex p. Visconde Des Olivaes, [1929] 


d. Re Clark, Clark 


Richardson v. 


o. 2084a, ante. 


| 9185. Add. Annotation :—Refd. Gottliffe v. Edel- 





& paid to applits. £100 deposit & 
‘* balance” pure ‘money when 
house is completed. No price was 
specified. It was not clear on the 
evidence whether the price had been 
subsequently agreed or not, but, on 
an account being rendered to debtor 
for £1,150, he said he would consider 
the matter, & continued to negotiate 
either as to tho price or arrangements 
for payment unfil bo was served with 
the shee order nisi, when he 
agreed to take the land for £1,150 :— 
eld: the amount of the deposit was 
noither a debt owl 
the rnishees to judgment debtor, 
the deposit was intended to remain 
with appits. until it was certain that 
nogotiations for the contract had failed, 
& was not subject to attachment.— 
MAYWALD ¥. RIEDEL, [1927] S A. 8, R. 

345. ~—AUS. 
1D.L. R. 


m (p. 624). Zeved., [tose 
1154; [1924] 1 W. - R. 7073 18 
Sask. L. R. 158. 
.)-~The 
owin 


m (p, 624) {. 
balance of purchase-money 
undor an agreement of sale of land, 
though all overdue, & assuming that 
the vendor is able & willing to convey 
& that the contract contains the usual 
provisions as to transfer, free from 
encumbrances on payment of the 

urchaso-moncy, but where no transfer 

8 been given or tendered, is not 
attachable by garnishment, as the 
debt is not a perfected & unconditional 
one.—RERD v, RENTON & PRrvINuLk, 
{1924} 2 W. W. R. 223.—CAN., 


m (yp. 624) il. --— Balance of payment 
to murtgagee under polacy taken out by 
mortgagor.J--A hail-ingurance policy 
taken out by a mtgor. on a crop 
growl on the mortgaged land pro- 
vided that all loss thervunder should 
be payable to the mtgees., *‘ as their 
intorests may appear’? & that the 
pony. was held as collateral seourity 
0 tho mtgo. On a loss occuring, 
the amount thereof was paid by the 
insurance co. to the migeos., who 
opplicd part of it in payment of arrears 
thon duc on the mtge. & entered the 
surplus in their books “ to the credit 
of the mtgo. acoonnt.” On being 
served with a garnishee order the 
mtgees. paid the amount claimed 
into ct.:—ZHeld* the money in ct. 
should be_ paid to the garnishing 
ereditor.—-Royari BANK OF CANADA 
v. KRNWARD. (1925] 4 D. L. R. 905; 
(1925] 8 W. W. li. 549.—CAN. 


m (p. 624) ili. ——- Purchase-money 
deposi tn escrow.|-——The purchase 
p ce of Jand doposited in escrow y pagar 

tho showing of proper title & 
delivery of the conveyanos :—Held : 
garnishable, where there was no sug- 
tion that there was any defeot of 
tle, or that there would be any obstacle 
to the execution & delivery of the 
conveyance. HaNkny & Co., Lin. v. 
VERNON, [1926] 1 D. L. R. 684; (1926) 
San . R. 3753 36 B. O. R. 401.— 


r (p. 624) i, Afoney due on mort- 
gage. }- Moneys duc on a nitge. of land 
nre subject to ent, even 
pour. as in Alberta, Judicature Act 
requ res that, unless the ct. otherwise 
order 
m 


or accruing from 











» the land be sold before the 
. issues execution.— Rovan BANK 
OF OANADA v. LEX & W. B. Morrarr & 


ston, [1930] 2 K. B. 378. 





Co. (Alta.), (1929) 4 D. Ll. KK. 976; 3 
W. W. XK. 260. —CAN. 


PART V. SECT. 1, SUB-SEOT. 3.—B. 


d (p. 626) i. ——— Payment of pur- 
chase-money conditional on clearyny off 
encumbrances.]—Where payment of 
purchase-money un a salo of land is 
conditional on the clearing off of en- 
cumbrances, it. is not garnishable at a 
time when a transfer showing a clear 
title in the purchaser has not yet been 
rogistered.—FAas » MoManus (Alta.), 
{1930} 1 D. L. RR. 8023; (1929) 3 
W. W. RB. 598.— CAN. 

aj. Must be at time of issue of sum- 
mons.|-—-THORESON v0. BLAIRMORE 
ScHOOL DIsTRICT TRUSTEES (Alta.), 
(1927 ae R. 6413; [1927] 2W.W.R. 


sk. Olaim by dismissed servant.}— 
Where the debt alleged to be due from 
the garnishee to deft. was based on an 
oral agreoment of service for one year, 
& deft. had been dismissed by the 
garnishee & had retained a solr., who 
wrot stating that doft. intended to 
hold the garnishoe to his contract & 
threatening legal proceedings, but no 
writ had been issued at the time of 
the service of the garnishee summons : 
—Heli: there was no debt due or 
accruing due from the garnishee to 
deft.—Mason wv. McLrop & Foster, 
{1925} 1 D. L. Re 752; (1925) 1 
WW. a . R165; 19 Sask. L. R. 221.— 


PART V. SECT. 1, SUB-SECT. 3.—E. 


2124 ii. ——. ]}—-PARKER v. MCILWAIN 
(1896), 17 P. HR. 84.—CAN. 
PART V. SECT. 1, SUB-SECT. 8.—F. 
2131 =f, -———, }—Garnishee 
ordors take effect only as against that 
which debtor can properly, & without 
violation of any other rights of any 
one else, t.—CAMPBELL t. GEM- 
MELL (1890), 6 Man. L. R. 355.—CAN. 
t i, Debt due to judgment debtor in 
of co-def nt.J—Held: not 
attachable.—GILOHRIST v. WILEY 
(1881), 28 Gr, 425.—CAN. 
sl. Debt due from one partnership to 





debtor of another parinership—One 
riner common to both ms. }—~ 
COORMIOK v. PARK (1859), 9 C. P. 
330.—CAN. 
so, Money 1 by candidate for 
electton— Before election held. }-—Moneys 
lo by a candidate for election 


under Local Government Act, 1915, 
a. 127, are not, before the election has 
taken place, a able as a debt due 
by the re ng officer to the candi- 
date.—-HUntT tt. BALFOUR eae) 
Vo R. 488; (1998) A. L. RR. 313,.— 


PART V. SECT. 1, SUB-SECT. 3.—H. 
p i. dasignment of earnings of farm 
inuplement.}—An assignment of 25 
per ecnt. of the ruins of a 
: A haar favour pd venice 
08 ority over a ee order 
attaching auch even though 
tho notice required to be given by the 
vendor was not served until after the 


rervice of the ga or.— 
NER v. WATERLOO MANUFACTURING 
R. 7063: (1926) 


TUR 
Co., [1996] 2 D. L. 
1 w. W R. 949; 85 Man. L. R. 472.— 
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PART V. SECT. 1, SUB-SEOT. 3.—I. 


2142 iv. ———.]}—The word “ debta,”’ 
as used in Code of Civil Procedure, 
s. 60, Teme only to debts actually 
due; it cannot include debts, e.g. 
rent, which may become dune in the 
futare. Rent which has not yet 
become due cannot be attached either 
as a debt or as an actionable claim.— 
LACHMAN wv. JARBANDHAN (1927), 
I. L. R. 60 All. 507.— IND. 


PART V. SECT. 1, SUB-SECT. 3.—J. 
6 (p. 633) i. ——— Amount of exemption 
—Not affected by payments on 
account. }--OONTINENTAL GUARANTY 
CoRPN. OF CANADA, LTp. v. HORO- 
DYBKE & CANMORE Coa Co., LTp. 
(Alta.), [1927] 1 W. W. R. ae 
d (p. 633) i. ——— Deputy sheriff 
goolen te p Bowers (1896), 34 
e B. 76.—CAN. 


d (p. 633) il. Workman—Dura- 
tion of employment.}——DOMINION LUM: 





BLR FurL Co. v. Knapp, (1928) 2 
W. W. R. 257; 37 Man. L. R. 353.— 
CAN. 

d (p. 633) fii. ~— Wages Act, 8. 1.)-— 


Pitfs., having an unsatisfied Judgment 
against deft. attached a sum of money 
said to be due to him, in the hands of 
the W. Co., which paid it into ct. 
Deft. was in the employment of the 
co.; he was obliged by his contract 
with it to give his whole time & 
attention to ita service; the sum 
attached was remuneration for the 
services bo rondered to the co, as its 
Inanager, being a share of the profits 
agreed to be paid in addition to salary ; 
in his employment he agreed to act 
under the potas prescribed by the 
directors of the co.; & the swn 
attached was not payable to him in 
any capacity other than that of an 
employee of the co. :—Held: the sum 
attached was “ wages ” within Wages 
Act, 8. 1, & should be dealt with in 
necordance with s. 7.—CRAVEN v. 
JAALONDE, (1929) 4 D. L. KR. 674; 64 
QO. L. R. 185.—CAN. 

2146 i. Superannuation allowance— 
Cord scrvant.}} Money lying to the 
credit of a retired Govt. servant in the 
General Provident Fund is not Hable 
to attachment in execution of a decree 
against him.-—-SECRETARY OF STATE 
FoR INDIA IN COUNCIL v. HAR CHARAN 
a4 (1929), 1. L. R. 51 All. 845.— 


e (p. 633) 1. -}~On the 
proper construction of Dried Fruits 
Act, 1924, in Soquning under that Act 
dried fruits on beh of His Majesty 
the Minister of calture acts merely 
as the instrument of the Crown. The 
obligation to pay for the fruits is upon 
the Crown & not upon the Minister as 
such, & therefore is not subject to 
attachment by garnishee proceedings. 
— MILDURA -OPERATIVE Fruit Co., 
LTD. v. NOYOR, Ke Noyce, Ez Bp: 
MINISTER OF AGRICULTUBE,, [1928] 
V. L. R. 390; (1998) Argus L. R. 234. 


-—AUS. 

r (p. 634) i. The rule, 
whereby e remuneration of the 
holders of public offices is exempt from 
arrestment, applies to the wages of an 
ofa Geet. Dopattineat “MeL ranes 
of a _ ent.— 

Sone ADMIRALTY, [19296] 8. OC. 842.— 











eammenorennte, 
* 


2156. Add. Annotation :—As to (1) Refd. Re Pinto 
Ez p. Visconde Des Olivaes, 


Leite & Nephews, 
{1929] 1 Ch. 221. 


2169. Add. Annotations :— Refd. 


Liability Assce. Corpn. v. 
[1927] A. 
[1927] P. 228. 


2170. Add. Annotations :—Folld. Employers’ Lia- 
bility Assce. Oorpn. v. Sedgwick, Collins, 
[1927] A.C.95. Refd. Richardson v. Richard- 


son, [1927] P. 228. 
2170a. 











Sedgwick, Collins, 
C. 95; Richardson a “yaateh i 


: ~+—Pltis. had brought an 
action & had signed a judgment against a 
Russian co. in default of appearance, 
of the writ had been effected by leaving a 
true copy of the writ of summons with one 
C., who was the person authorised by rogis- 
tration in England to accept service on 
behalf of deft. co. under Companies (Con- 
solidation) Act, 1908 (c. 69), s. 274. 
co. had been liquidated in Russia but this 


Vol. XXI—Erxecution. Cases 2156—2210a. 


English liquidator decided not to attack 
the judgment. O. had endeavoured without 


success to have his name removed from the 


Employers’ 
Richardson, 


register :—Hela : 
were entitled to a 
money due to the 


the judgment creditors 
arnishee order attaching 
ussian co. from a debtor 


of that co. in this country.—SEDGWICK 


Service 


ae 


Tho 


liquidation took no account of debts due to 


the co. by English debtors or by the co. to 
English creditors, & an order had since been 
made to wind up the co. in England. 


ee ees 





so aetneemenmnnsendiiteneeatened 


t (p. 634) 1. -}—Under 
Schoo) Act, R. S. A., 1922 (o. 51), @ 
teacher’s salary is not a debt accruing 
due from day to day.—THORESON v. 
BiLAIRMORE SCHOOL DISTRICT TRUSTEES 
(alta.), peg 3D. L. WR. Gti; [1927] 2 
W. e Ye 439,.——CAN. 

f (p. 634) i. Army surgeon.)}— 
The pay of an  assistaut-surgeon, 
attached to a British regimont serving 
in India, is not liable to attachment in 
execution of a decroe of a civil ct.—- 
BROWNE v. PEARUK (1925), I. L. Rh. 
48 All. 73.—-IND, 


PART V. SECT. 1, SUB-SECT. 4. 

en. T'o what courl—Court of division 
where garnishee resides.) —Kte Savorp 
vw. DessaRpiIng, (1927) 1 D. L. R. 541 ; 
59 O. L. R. 645.—CAN., 

s. Revad,, 17 Alta. L. R. 109. 














a (p. 637) i. ——.}—In an 
aftidavit in support of a garnishee 
summons, deponent must swear 


positively to the tndebtedners & the 
amount thereof, & if his affirmation 
as to the amount is upon information 
& belief only his previoue positiveness 
as the indebtedness is thereby 
qualified ; & as to a judgment debt the 
affidavit must show not only the exist- 
ing indebtedness, but also the amount 
for which judgment was recovered.— 
FROST vt. ROCHON & VERHELAT, [1924] 
3 W. Ww. R. 422.—CAN. 


affidavit in support of a gurnishee 
summons with respect to a judgment 
debt. need not state the original 
amount of the judgment, but only the 
amount still due thereon.—-PONTIUS v. 
SMITH CONNAUGHTY, [1925} 3 
D. L. R. 613; (1925) 2 W. W. R. 288; 
19 Sask. L. R. 497.—CAN. 


affidavit for a garnishee order is not 
eient, unless it states that it is 
founded upon information & belief, 
or that deponent has knowledge of the 
facta.— cumM ATHLETIO CLUB ?. 
BuRICR, 11925] 3 Ww. WwW. R. 368.—CAN. 
d (p. 637) iv. ———.}+~—Where the 

affidavit in support of a 
order states that the g ee is a 
it describes the 


2 
ed bank, 
Van Was- 











nam 
ee sufficiently.— 


SENABR v. ADAMS, [1 wh D. L. R. 
180; (1927) 2 W. W. 287; 38 
BO. R. 275.—CAN. 

d (p. 637) v. _— An affi- 





--—- 
davit for garnishing order before - 
ment must state shortly & aoun y 


ee ee ee ee me ore ee 


SN A I A AP a tS rE Si 


The 


the cause of action in common & plain 
language, & a garnishing order isaucc 
whero tho affidavit flled Is defective 
in this respect. will be set aside. -- 
Llonn v. Boaacn, [1928] 3 W. W. ht. 
422.—CAN. 

h (p. 637) 1. ——— ise for swearing.) 
—The fact that the affidavit in support 
of a garnishee summonk was sworn 
before the action was begun, although 
on the same day on which thé stato- 
ment of claim was issued, is ground for 
rotting the garnishee summons aside.— 
McPaRLAND . Seymour, [1925] 4 
D.L. R. 944: (1925) 3 W. W. R. 666; 
3 W ° Ww. n. ‘ 5G6.--CAN. 


PART V. SECT. 1, SUB-SECT. 5.— B. 


a i. ~—.]—Soervice of a garnishoc 
summons set aside, the copy served 
not having been a true copy.— 
LIVERGANT v. CAPLTAL JOBHERA, 
(1925) 3 W. W, It. 719.—CAN. 


PART V. SECT. a puerens: 6.— 
- (a). 


2206 i. Claim by third party--- Duty 
of court-~Rights of third party.)-— Hela: 
when {t {8 suggeated by the garnishee 
on the return of an order nisi for the 
attachment of a debt that there fe a 
claim by a third person tn respect. of 
that debt the justices should, in accord- 
ance with Justices Act, 1915, 5. 131, 
direct such third person to appear & 
state the nature particulars of his 
claim; & where such third person 
appears, & his claim js disregarded by 
the justices, he has a right to be heard 
& is entitled to review an order of the 
justices as a ‘person who feels 
aggrieved " within sect. 150 of the samo 
Act.—Hunt v. BabLroun,  {[1928) 
Vv. uae 488; [1928] Argus L. R. 313. 


Th, 


h i. ——— Affidavit of denial—Croses- 
examination Sav hat ions must 


be answered.|—-WiI180N vv. FLEMING 
(1900), 19 P. R. 208.—CAN. 


bh fi. ——— Atlachment of Debts Act.}— 
There is strong authority for hulding 
that a garnishee has not the right tv 
have a garnishee summons sect aside 
on an application based merely on the 
pound t there {gs no debt due from 
he garnishee to deft., since Attach- 
ment of Debts Act, s. 8, mak«s pro- 
vision for ping such an issue — 
SIMONSON v. Smsonson, (1928) 3 VD. L. 
R.31; (1928) 1 W. W. KR. 863; 22 Sask. 
L. R 481.—CAN. 


7159 


~ ~ 


CaoLuins & Co. v. Rossra INSURANCE Co. oF 
PrETROGRAD, (1926] 1 K. B. 1; 95 L. J. K. B. 
T; 133 L. T. 808; 41 T. L. R. 668, O. A.; 
affd. sub nom. EMPLOYERS’ LIABILITY As- 
SURANCE CorPN. v. Sepawick, COLLINS & Co., 
[1927] A.0.95; sub nom. SknawtoK, CoLLins 
& Co., Tap. v. Rossta Insurance Co. OF 
PeETROGRAD, 136 L. T. 72, H. 1. 

Annotationa: —Refd. The Jupiter (No. 3) (1927), 187 L. T. 


333; Sabatier «. Trading Co., [1927] 1 Ch. 495; Kirst 
oe Inace. v. London & Lancashire Insce., (1928) Ch. 


2188. Add. Annotations: —Refd. Nichardson v. 
Richardson, 
Lloyds Bank (1929), 34 Com. Cas, 268. 


2210a. --——- Not necessary to make judgment 
debtor a party.}—Luvienn v. MATON (1907), 
21 Sol. Jo. 532. 


[127} P. 228; Douglass v. 


- ~ ——Wwr ee 


PART V. SECT. 1, SUB-SEUT. 6,--- 


sp. Onur of proof.)--ADOLYN %. 
Hunton & Srepuensa (1907), 7 Terr. 
L. Rh. 4073 6 W. 1. R. 119.—CAN, 


PART V. SECT. 1, SUB-SECT. 6.— 
O. (hb). 


tl. ———- Jurisdiction of diatriel court 
judge to aet aside.)-—-RABINOVITOH v. 
Friat, [1927] 3 bb. L. R. 8925 [1987] 
_W. 2.078; 21 Sauk. L. It. 682.— 

st Debt nut liable ta he garntaheed— 
Indian Act, hh. S. U. 1906, aa, 99, 102.) 
—-ARMHTRONG CGROWELKB ABSSOON. 0, 
Hlasuus, (1924) 1 D. L. Re. 10433 1 
Ww, W. It. 72y ° 33 i. Cc. gk. 485.--CAN. 
wn form, lan ARMSTRONG 
Janius, (1924) 

W. kt. 729; 


sv. HKrrur 
GkOWKRS’ AMBOCN, ¥. 
1 )). I. Rn. 1043; 1 Ww. 
33 B. ©. n. 2 H hee CAN. 

sw. Who may apply.) --A ‘ porson 
Claiming to be tuterested in tho money 
attachod,”’ within Attachment of 
Debta Act, BR. 8S. 8. 18920 (a, 49), 8. 7, 
is HONG Porson, Other than pitf., deft. 
or garnishoce, who elaima some intorest 
jn the money attached by the garnishoe 
SUINMONA.—-PONTIUB v. SmiTH & CON- 
NAUGHTY, [1925] 3 oD. L. RR. 618; 
1925} 2 W. W. 1. 2035 19 Soek. L. R. 


497.—CAN. 
sy.— — }~—Boyvnp & Kai v. Kursry 
ee C.), [1927] 2D. 1. 3. 6793 (1027) 1 
. W. RR. 665; 38 B.C. R. 342.—OA 


PART V. SECT. 1, SUB-SEOT. 7. 


t i. Against prior seri rd bol 
Validity of assignment —'T'ria of dasue 
to determine — Power to urder./ PAQUET 
Co., rp. v. Wisk & ERANT (Alta.), 
(1927] 1 W. W. R. 685.— CAN. 

t Hl. -—~ Creditora Relief Act, kh. NS. 
B. C., 1924 (c. 59).) -VERNON IHAnD- 
WARK Co. v. Herp & REINHARD (3. C.), 
[1927] 2 W. W. RR. 117.—CAN. 

sz. Jount cd aereral debt —lighta of 
rreditor of tndividual debtor.| Where 
money is levied under an execution 
with respect to a joint & several debt 
a creditor to whom one of sald debtors 
js individually indchted Is not entitled 
to share In {te distribution under 
Creditora’ Helfef Act, BB. 8B. A., 1922, 
eacept as to the surplus, if any, which 
remains after the money 
applied in satisfaction of said debt.— 
DONAGHLE vt. CANADIAN BANE OF 
COMMERC) (Alta.), (1930) 4bpL. bh. 
540; 3 W. W. R. 109.—OAN. 

sa. Of garnishing ecreditore—A nuend . 


Cases 2279 — 2532, 


[1928] P. 223. 
[1928] P. 223. 


23860. After the word “ Held"? add “ (Era, J., 


diss.) " 


Annotations :—For the annotations in the 
original volume substitute as follows :— 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


2279. Add. Annotation :—Refd. C. L. v. OC. F. W., to be the law (OniTTy, J.). N.F. Re General Horticultural 


Co., Ex p. Whitehouse (1886), 32 Ch. D. 512; Re Leavesley, 


(1891) 


v. pumiey. 
aay 2 


Ch. 1; Vacuum Oil 
2280. Add. Annotation :—-Refd. C. L. v. C. F. W., 693. Refd. Hirsch v. Coates (1856), 18 C. B. 757 ; Croft 


c. B. N.S. 248. 
2454. Add. Annotation :—-Refd. 
Richards, [1927] 1 K. B. 374. 
2463. Add. Annotation :—Refd. Re Bueb, [1927] 


Co. v. Ellis, [1914] 1 K. B. 


6H. L. Cas. 672; Baker v. Tynte 
. Mentd. Whisticr v. Forster (1863), 


Ideal Films v. 


Annotations 7 Dbtd. Beavan v. Oxford (1856), 6 De G. ot. W. N. 209. 
s ° re (3) 8 oe . ° 
other three Judges (TURNER, L.J S.A. Kinderley v, 2465. Add. Annotation :—Refd. Re Bueb, [1927] 
Jervis (1856), 22 Beav. 1: Scott v. Hastings (1858), W. N. 299. 
4 Ks, 87, 638; Consd. Nicholls o. Rosewarne (1859), 2502, Add. Annotation :—Refd. Ideal Films v. 
. . e ® e oe h e c¢] ry e ry 4 é 
& H. 685. Dbtd. Pickering v. Lifracombe Ry. (1868), Richards, [1927] 1 K. B. 374. 


L. R 
C. P. 264. The opinion of the m 
case {s no longer Jaw (BOvVILL 
tinental Union Gas Co. (1872 


ment of summons— Power of court.|— | 
K., an administrator, had fn his hands | 
moneys of the estate, a distributive 
share of which M. ax ono of the next | 
of kin was cntitled to receive. J., a 
creditor of M., served on K. a garnishee 
summons, in which K. was described 
simply as “‘ K.” ‘T’., another creditor, 
then served a siinilar summons on K., 
in which K. was described as “ adminis- 
trator of the cstate.”” The judge 
amended J.’8 summons by adding 
‘administrator of the estate ’:— 
TTeld : the judgo had no power to give 
retroactive offect to the amendment, 
& thus givé J. priority of T. on the 
basis of earlier servico.— TURVILLE 
vw. MALLOY, {19201 3 D. L. R. 25; 63 
oO. L. It. 612.-—-CAN. 

sh. Againsl wuge-carners—Lffect of 
Creditors’ Relic cl, de. Ss. A, 1922. 
Creditors’ Relief Act, I. S. A., 1922, 
8. & (14),. which wives priority to 
persons Who ‘at the time of the 
seizure by the sheriff,’ or within one 
month prior theretv, were employed 
by the exocution debtor, does not 
entitle them to priority with respect to 
moneys which the sheriff received by 
virtue of garnishce proceedings.— 


LINTON v. L'LANNIGAN, [1929] 3 
D. LR. 911; 1 W. W. R. 9223 24 
ta. L. R. 27 ; revg., (1920)1 W. WW. R. 
495.—CAN. 
PART V. SECT. 1, SUB-SECT. 8. 
2242 ji. —--— ----—.]—DBRETHOUR v. 


TAYLOR & BANK OF MONTRRAL (B. C.), 
{1937} 3 W. W. R. 166.—CAN. 

2242 lil ~—— —— Afler notice of 
assignment of reversion.)—FOULDS v. 
CHAMBERS (1896), 11 Man. L. R. 300.— 


CAN. 

ac. By judgment debtor-—To 
ah .}—Iield: payment by the judg- 
ment dobtor to the sheriff of the amount 
of the execution did not entitle him 





to have the garnishoos discharged. — 
Kouinea v. GENSER (Man.) (1912), 22 
Ww. L. Rh. 197 > 6 1). L. R. 88.— CAN. 


ep ee 


f i. Distribution —Unader 
Creditors Relief Act. )J--WakD (ROBERT) 
& Co., Lrp. vv. Wirson (1907), 7 
W. L. i. 87; 13 B. ©. R. 273.—CAN, 


PART V. SECT. 2, SUB-SECT. 5.—A. 

2289 i. Fund tn court—Patd under 
garnishee proceedinas. J——PRAT e. Hrrcu- 
COCK, JONAH wv. Hrreucocn, (1925) 3 
D. L. R. 1142.—CAN, 


PART V. SECT. 2, SUB-SECT. 6.— A. 


sd. Costs of obtaining ordera— 
On winding-u of —company—By 
whom payable.j—Re SasKaATCHRWAN 
CO-OPERATIVE ELEVATOR Co., LTp., 
Davipson v. Swanson (8.), (1928) 2 
W. W, R. 256.—CAN. 


PART V. SECT. 3, SUB-SECT. 2,—D. 


2393 i. Right of asstgnor to fund. 
ia DAVIDSON & pest Ex Pp. Lowpon 

ARANTEH & ACCIDENT Co., 5 
3 Dd. L. R. 433.—CAN. . ie 


.3C. P. 235; Robinson v. Nesbitt (1868), L. Rk. 3 
opority of the ct. in that 
J.) NF. Gill 


), . Ru? Exch. 332. 
Punchard v. Tomkins (1882), 31 W. WR. 286. 


Watie v. Porter is itself unsound Jaw, but ERie, J.’s 
construction of Judgments Act, 1838 (c. 11U), ls now held 


. Con- 
a sy 955. 


The caso of 


PART V. SECT. 3, SUB-SECT. 4. 

ei. Compenaation for dependants 
of deceased workman.)—Money paid 
unto ct. as compensation dune to the 
dependants of a deceased workman 
under the Workmen’s Compensation 
Act, 1925, is not subject to arrest- 
ment.— WILLIAM Barrp & Co., Lro. 
v, CAMPBELL, [1928] 8. C. 314.—SCOT. 


PART V. SECT. 3, SUB-SECT. 6. 


se. Order obtained without notice of 
prior assignment—Notice of assignment 
entered in accountant’s office.\--CoT- 
TINGHAM v. COTTINGHAM (1886), 11 
O. It. 204.— CAN. 


PART V. SECT. 5. SUB-SECT. 1. 

2448 |. Not ereeution but equitable 
relief.| — Kquitablo execution Is a means 
of freeing oxigible aesets from impedi- 
ments in the why of execution & 
reaching them when such impediments 
prevent them from being taken in 
the ordinary course; it will not be 
awarded unless it is reasonably clear 
that benefit will) bu derived from the 
SD rot nee of a receciver.-—SrRANG 
t Bua, [1923] 3 D. L. R. 114i: 52 
O.1.. R. 208.—CAN. 


PART V. SECT. 5, SUB-SECT. 2. 


sf. Of master.|-—Tbhe master of the 
High Ct. has no_ jurisdiction to 
make an order appointing a recelvor 
by way of equtable execution. 
BAIRD v. MURPHY, [1928] I. R. 125.— 


IR. 
ry et of County Courts Act, 
R. 4 nderthe above 





. Be 

y. M., 1913, s. 57.J— 
Rect. county ct. judges in Manitoba 
have no jurisdiction to mako an order 
for the appointment of a receiver if 
the order is, in effect, an injunction 
against deft. restraining him from 
receivi the moneys therein referred 
to.—McFARLANE. v, FRANELIN, [1924] 
3D. L. R. 605; 2 . W. R. 1036; 
34 Man. I. R. 293.—CAN. 


sh. Action commenced in one judicial 
district— Appointinent of recetver— Land 
in another district.) —INTBRNATIONAL 
HARVESTER Ca., LTp. v, Km, [1928] 

sk. Property outside jurisdiction.}- 
The Caleutta High Ct. on its original 
sido can, in @ proper case, appoint 
a receiver of property outside its 
territorial jurisdiction in execution 
of a money decree.—PRAMATHANATH 
Maya v. Low & Co. (1929), 1. L. R. 
457 Calc. 964.—-IND. 


PART V. cack 5, SUB-SECT. 3.— 


2458 v. ——.}—A pltf. who holds 
a judgment on which he is entitled 
to issue a writ of execution against 
goods only, & who secks the appoint 
ment of a receiver to take possessior. 
of the goods, must show (inter alia) 
that he is entitled to have the goods 
soized, but that it is impossible owing 
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2532. .jdd. Annotation: 
Archer-Shee (1930), 142 1. T. 448. 


2526. Add. Annotation :—-Refd. Guatemala (Re- 
publica de) v. Nunez (1926), 95 L. J. K. B. 


Mentd. Garland tr. 


to some impediment in law of deft.’s 
interest.—LANGATAFF v. SQUIRRELL, 
(1924}2 D.L. R. 930; (1924) 1 W.W.R. 


2453 vi. .}—The appointment 
of a recoiver by way of equitable 
execution will not as a general rulo 
be made, unless there oxists some 
special difficulty or legal impediment 
to obtaining execution in the ordinary 
course by garnishment of the debt 
due to the execution debtor.—RoyvaL 
Trust Co. v. KRITZWISER, (1924) 3 
pee R. 596 ; [1925] 2 W.W.R. 760.-- 





2453 vii. -—-.]—RBefore a receiver 
by way of oquitable excoution can 
be appointed, there must be a legal 
right in the creditor to be paid out of 
the particular asset, which he cannot 
reach unless aided oy the ct.; but 
the creditor cannot by this process 
reach a kind of asset not exigiblo 
under legal execution.—LEATON  ¥. 
BRANT (1924), 55 O. 1. KR. 346.— CAN. 

2453 viii. ——-.]-—THOMSON v. CusH- 
ING (1889), 30 O. R. 123.—CAN 

2453 ix. -}—Nova Scotia MIN- 
ING Co. v. GREENER (1898), 31 N.S. KR. 
(19 K. & G.) 189.—CAN. 


BL. Whether granted as of right.}— 
It is crroncous to assume that because 
propery of o judgment debtor is not 
iable to the ordinary processes of 
execution, the Judgment creditor must 
be able successfully to invoke the 
equitable jurisdiction of the ot. to 
obtain realisation of the LUA ea ae 
MATTHEWSON 0. STREDICKR, [1924] 
ae lL. RR. 1085; 2 W. W. RK. 1099.— 


PART V. SECT. 5, SUB-SECT. 3.— 
A. (b). 





am. Property exempt from seizure—- 
Homestead.)—A ju ent creditor 
cannot have equitable execution with 
respect to property which could not be 
taken under execution at law if the 
debtor had the legal, instead of only an 
equitable interest therein. Therefore 
couinct a judgunent debtors equitabic 

st a ju ent debtor’s eq Q 
interest in land which is his homestead, 
where homesteads are made exempt 
from seizure undor a writ of execution. 
—STOEHR & MUPHERSON t. MORGAN 
(Sask.), [1929] 4 D. L. BR. 301; 2 
W. W. BR. 577.—CAN. 


PART V. SECT. 5, SUB-SECT. 3.—C. 

ni. Legal estate in remainder.}—A 
vested interest in land subject to 
another person’s life estate does not 
constitute a sufficient present interest 
in land to justify the appointment of 
a receiver with a view to realisation.— 
NMATTHEWBON tv. STREDICKE, [1924] 3 
D. E- R. 1085; 2 W. W. R. 1099.— 


qi. Tt eT) v. SHARPE, 
{1924) 2D. L. R. 1119; 2W. W R, 
462.—CAN 


Vol, XXI,—Exeoution. 


Case 2547a. 


Part VI.—Discovery in Aid of Execution. 


2547a. ——-— On foreign debtor—Temporarily within jurisdiction —Form of order.} —PRACTICE NorTsE, 


(1928] W. N. 209. 





PART VI. 


hw --—~ ——.J—Where an order 
under Rule 478 (1) for the examination 
of a judgment debtor orders his attend- 
ance for examination, it is not necessary 
to serve him with ua subpena under 
Pule 480; the service of the order 
& appointment on him with payment 
of conduct money is sufficient. But 
if such order provides only that ho be 
orally examined & docs not order him 
to attend for examination or to produce 
his books or documents, it is then 
necessary to serve a subpena to compel 
his attendance or to produce such 
books & documents as may be reqnired. 
—UGREAT WEST LIFE ASSCE. Co. ¢t. 
Wriaur, (1928) 4 D. lL. R. 144; [1928] 2 
W. W. 2.94: 22 Susk. L. RR. 409.—CAN. 


si. --—— Moartgagor-- Although 
execution = stayed.) --FRANCO-BELQIUM 
INVESTMENT Co. tv. MCNAMARA (Alta.), 
[1918] 2 W. W. Rh. 929.— CAN. 


ai, —— ~--—.]--Order made for 
examination, where it was disclosed 
that judgment debtor had purchased 
& put in his wife’s name certain land 
& had paid out money on account of 
the purchase price & for interest & 
taxes.— BEAU Monnn J. wwe’ 'PArLor- 
ING Co. v. GARRETT, [1925] 5 D. L. 
957: 57 O. I. R. 256.—CAN. 


a il, —-—- Mother -in law of judgment 
debtor. |— Order made for examination, 
where it was disclosed that judgment 
debtor had made payments to his 
mother-in-law of sums which it was 
lent him.—BELAu 





alleged she had 


Monnre Lapniks’ TAILORING Co. ”, 
GARRECT, [1925] 3 D. L. Ro 95750 57 


O. L. RR. 256.— CAN. 





bi. — — Tranasferce of lund in anather 
Province.]——- CRUCIBLE STEEL CoO. 
IFOLKES (1912), 21 0. W. R. 302; 


30, W.N. 7503 1D. lL. R. 381. -CAN, 


2552 i. Nature of eramination.)— 
The questions should be Hmited to tho 
seope of the ordor for examination. — 
FLANAGAN t. EINGLAND, [1926] 3 
DL. R. 360; (1926) 2 W. WwW. R428; 
20 Sask LL. R. 579.—CAN. 


2552 ii. Judgnunt on contract 
realjusting earlier  contrarta,) —~ On 
examination for discovory in aid of 
execution on a judgmont recovored 
on a contract, debtor may be required 
to answer questions rolating to his 
property & his dealings with it prior 
to the date of the contract sued on, 
whore it is shown, oven by evidence 
adduced on an applivation to a judgo 
to compel debtor to answer the 
questions, that the contract had 
Toplaced eariier contracts between tho 
same parties & was merely ow readfust- 
ment of a liability incurred prior to 
its date.—-STANDARD ‘TRUNP CO. v. 





Water, (1926) 1 D. 1. 2. 865° (126) 
1W.W. R16; 22 Alta. lL. Re. 176. - 
CAN. 

st. Lvefusal to alteml.jJ- K. WB. 
Rules (Sask.), Ord. 33, contains no 


provision for compelling the attend- 
ance of a person ordered to attend for 
oxamination other than that contained 


in vr. 480. ~SASKALTOON HARDWARE 
Co. ve. MoManus, [1924] 3 oD. lL. he. 
341; 2W.W. 2. 809. CAN. 


sz. — - Non-allendance on premous 
day waived.) -Where non-attendance 
on the day fived by an order for deft.’ 
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| 
| 


attendance for examination as a judg: 
ment debtor is waived by pltf., deft. 
cannot bo cominitted for fallure to 
attend upon a subsequent’ day, the 
effeot of the order sing spent. ~- 
Hvatr v. OQwENs, [1927] 3 D. L. R. 
5o%; 600. L. R. 489. -CAN. 


sa. Scope of «ramination—Hvidence 
admranahle as proof of ability to pay.s-- 
On an application under King's Bench 
Act, 3. 41 (a). the ct. lias no jurisdiction 
ta adjudleate upon the question of a 
fraudulent conveyances, yot the cir- 
cumstances under which the dobtor 
has transferred his property may be 
considered for the purpoye of assisting 
the ct. In concluding whethor the 
debtor’s fatlure to pay his debta waa 
duo to inability or unwillingness to pay. 

Bhop ve. Lona, (1028) 3 W. WwW. OK, 
208. - CAN. 


ab. IiAecd must be shown.) -Under 
Alberta, rule 634, J€ Is not necossary 
for a judgmont creditor applying to 
the elerk of the et. for an appointment 
for the ovaminnation of the Judgment 
debtor to show that the Judgment fx 
still unsatistied or that an oxeoution 
has been returned by the short nulla 
bone eo nor is he required to obtain a 
Judge's order for (he appointment. 


Coxwet’s, Lrp. om RYAN, LID2D] 3 
DD. Ia. ht. 202; 2 Ww. W. ih, 403 24 
Alta. L. 2. 124. CAN. 


sd. Draoheidience to order -Contempl 
of court. | —StANDALL BANK OF CANADA 
& CANADIAN BANK OF COMMEROK v, 
Pg eee (1029) 3 Wo. Wl aR. 746. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


EVIDENCE. 


Part 1.—General Principles. 


2. Add. Annotation :—Generally, Mentd. Lake 
v. Simmons (1926), 05 L. J. K. B. 686. 

4 Add. Annotation :—Mentd. The Sheaf Brook, 
{1926} P. 61. 

5. Add. Annotation :~——Mentd. QR. ». 
(1920), 142 lL. T. 580. 

380. Add. Annotation :—Mentd. British Oxygen 
Co. v. Liquid Air, [1925] Ch. 3838. 

81a. Interview—Dictaphone record.]—The dicta- 
phone record of an interview may be accepted 
n evidence.—BUXTON v. CUMMING (1927), 71 
Sol Jo. 232. 


Anderson 


87. Add. Annotation :-- Refd. Jones ». Great 
Western Ry. Co. (1980), 17 T. La. RR. 89. 

55. Add. Annotation :--Refd. Jones vo. Creat 
Western Ry. Co. (1930), 47 T. L. BR. 39. 

55a. ——.]—-At. the close of pltf.’s case, deft. 


applied for a nonsuit, on the ground that 
there was no evidence given of such negligence 
as to ronder deft. liable. The judge refused 
to stop the case, but reserved leave to move 
for a nonsuit. The jury having found for 
pltf.:—Held: (1) when at the clove of pitf.’s 
case there was no evidence upon which the 
jury could reasonably & properly find a 
verdict, the judge ought to have directed a 
nonsuit ; (2) in every case before evidence is 
left to the jury there is a preliminary question 
for the judge, not whether there is literally 
any evidence, but whether there is any 
evidence upon which a jury can properly 
proceed to find a verdict for the party pro- 
ducing it, upon whom the onus of proof is 
imposed. —GIRTAN vy. McMULLEN (1869), 
L. R. 2 P. C. 317; 5 Moo. VP. C. GC. N.S. 434; 
38 L. J.P. 0. 25° ; 21. 'T. 214; 17 W.R. 
445; 168. 578, P. C. 


Annotations :—Gene Mentd. Re United Service Co., 
Johnston's Claim mera), 6 Ch. A pp. 212; Teose v. Martin 
ha » R17 Eq. 22 Laguna Nitrate Co. v. Lagunas 

yndicate, {1899} 2 Ch. doo’; ; te Nationa] Bank of Wales, 
[1809] 2 Ch. 629; Bullen v. Swan Electric Kngraving Co. 


toy 6), 22 oe _ R. 275; Banbury v. Bank of Mon real, 
[1917] 1 K. B. 409. 
55b. —— Where pitf. has closed his evidence, & 


the judge who tries the case is of opinion that 
there is no case to go to the jury, he ought 
to direct mer a 7 oe pa v. METRO- 
POLITAN Ry. Co. (1871), L. R. 5 H. L. 46; 

40 L. J.C. P. 1213 24 1. T. Pate: 35 J.P. 
708 ; 20 W. R. 37, H. L. 


Awnoledions :—-Refd. W: Williame ° G. W. Pe L. R. 
9 Hxcb. 157. Mentd. ae Reoret Marae 2 670; 
The Maid of the Mist (187 R. 31 on v. 


London General Omnibus "Go, (1873) 21 W. E R. 595; 

Wright v. Mid. BY: (1873), 42 L. J. Ex. 89; Cohen v. 
Met. Ry. (1800), 6 T. L. R. tie; Pounder v. N. BE. Ry., 
(1892) Q. B 85. 


PART I. SECT. 1. 


| 
1 1, Civil & criminal trials dis- be satisfied 


tinguished.}—Where the question to [hat the orlme alleged 
be determined in a civ econ is 
whether or not a o oe has 


been committed, b 
does not arise directly upon 
pleadings, the ct., in deciding whethor 


or not an offence ‘has been committed, 5 iv. 





criminal jurisdiction that the ct. must 
beyond reasonable doubt 


ted.—MorTcn v. 
1926) V. L. R. 2] 273; 1928! Argus 
a ah 371.—AUS. : 


PART I. SECT. 3, 


55c. ——— Power of judge to change ruling.)—In 
an action for personal injuries the judge 
refused to nonsuit on the ground of there 
being no evidence of negligence, & the jury, 
having heard the whole case, greed :— 
Held: the judge was entitled ‘to enter judg- 
ment for deft.—PrtTers v. Perry & Co. 
(1894), 10 T. L. R. 366. 

Annotation :—Oonsd. Skeate v. Slaters, [1914] 2 K. B. 429. 

55d. ——- SS aes v. MANDELOFF (1914), 
30 T. L. R. 342, 


55e. 








-|—In an action tried with a jury 
the judge was asked at the conclusion of pltf.’s 
case to withdraw the case from the jury on the 
ground that pltf. had failed to make any case 
against defts. The judge refused to do so. 
Witnesses were then called for the defence. 
The jury disagreed. Subsequently an applica- 
tion was made to the judge to enter judgment 
for defts. upon the above ground & also upon 
the ground that upon all the evidence in the 
case the jury could not reasonably have 
found a verdict for pltf. The judge having 
refused to enter judgment for defts. :—Held : 
(1) a judge at the trial had power to enter 
judgment for deft. if upon the case as a whole 
the evidence of pltf. was so weak that a 
verdict in his favour would have been set 
aside as unreasonable. 

(2) A judge who at the conclusion of pltf.’s 
case has ruled that there is some evidence for 
the jury, is entitled at the conclusion of the 
whole case to reconsider his ruling & to enter 
judgment for deft., if he is then of opinion 
that pltf.’s evidence fails to disclose any cause 
of action against deft.— SKEATE v. SLATERS, 
Lrp., [1914]2 K. B.429; 83 L. J. K. B. 676 ; 
110 L. T. 604; 30 T. lL. R. 290, C. A. 


Annotations :——.48 to (1) Consd. Winterbotham, Gurney v. 
Sibthorp & Cox, [1918] 1 K. B. 625. Refd. Evorett v. 
Griffiths, (1921) 2 ~ C. 631. As to (2) Refd. Cooke v. 


Wilson (1915), 8 J. K. B. 888. Generally, Reta 
Gascoigne v. Gieolers (1917), 87 L. J. K. B. 333 
57. Add. Annotation :—Refd. Jones v. 


Great 
Western Ry. Co. (1080), 47 T. lL. R. 39. 


Add. Annotation :—Refd. Jones v. Great 
Western Ry. Co. (1030), 47 T. L. R. 39. 


-]—GIBLIN v. MCMULLEN, No. 55a, 


58. 








59a. 

ante. 

Add. Annotation :—Mentd. Akt. Reidar v. 

Arcos (1926), 42 T. L. R. 737. 

Add. Annotation :—-Mentd. Minter v. 

[1930] A. C. 558. 

101. Add. Annotation :— Follid. Isaaca v. Oook, 
[1925] 2 K. B. 391. 


PART I. SECT. 4, SUB-SECT. 2. 

55 ix. gar ee N 0. ASSINI- 

now TOWN 11927] 3 L. R. 614; 

yest 12 W. W. R. 499; 31 Soak. L. R. 
8.—CAN. 


70. 
Priest, 


ae Eye com- 
AsSSOUD, 


d. PETIT v. RENARD 


SUB-SECT. 1 (1850), 6 aes R. 501.—CAN. 


--—-CONSOLIDATED WAFER 





should apply the ordinary civil rule Co., LTp. v . INTERNATIONAL CONE Co. i n il. Gee ee TRUST Co. v 
as to the sufficiency of proof, & not Lp. 11938) 4 DL. R.74; 590.L.R. Canaan , (987) 4 
the rule which prevails in a ct. of D.L. it “373 ; ‘C10. fr Gi. 
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116. 


117. 


118. 
125. 
155. 


Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners), The Australi 

95 L. J. P. 145. en 
Add. Annotation :—Refd. Australia (Owncrs) 
ge eatin (Owner), The Australia (1926), 95 
Add, Annotation :—Mentd. Hale v. Coombes, 
(1925), 42 R. P. C. 328. men 
Add. Annotation :—Mentd. Crediton Gas Co. 
v. Crediton U. C., [1928] Ch. 447. 


Add. Annotations :--Distd. Jones v. Great 


167. 


Vol. XXIL— Evidence. Cases 116-348. 


Western Ry. Co, (1080), 47 T. 1. R. 80. 
Refd. Cosmopolitan Shipping Co. (Inc.) v. 
Hatton & Cookson, Lid. (Liverpool) (1929), 
143 L. T. 296; McGowan vt. Stott (1923), 99 
L. J. K. B. 357, n. Mentd. Sharpe v. South- 
ern Ry., [1925] 2 K. B. $11. 


Add. Annotations :—Mentd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692; Buerger 
v. New York Life Assce. (1927), 96 L. J. K. B. 
Aas a Loe Russ v. Waterfield (1920), 46 


Part I1—Admissibility of Evidence. 


801a. Effect of letter written by plaintiff’s solicitor.] 


—A letter written by pltf.’s_ attorney, 
demanding payment of an incloscd bill, does 
not confine pltf. from going into evidence of 
other matters not included in the bill so 
inclosed.—SHORT ». EDWARDS (1795), 1 Esp. 
373; 170 E. R. 390, N. P. 


311a. —-—- Murder of employer Books with false 


entries on which commission payable to 
employee found by body.]— Appit. was in- 
dicted for the murder of his employer, whose 
dead body was found in the latter’s locked 
garage. Kvidence was given (inter alia) 
that on the seat of a car in the garage at the 
time of the discovery of the body there were 
found books which had contained entries or 
impressions of fictitious orders showing that 
applt. had been paid commission thereon. 
These entries or impressions had apparently 
been made by applt.’s employer, & the 
leaves had been torn out. Evidence was aleo 
given that in the garage there was found a 


312. 


' 343. 


letter written to applt. by his employer & 
making an appointment. This letter war 
found open & crumpled, but it was not 
proved that it had reached applt. The 
theory of the prosecution was that, the 
fictitious character of the orders having been 
discovered by the employer, an altercation 
had arisen & the applt. had murdered him, 
Applt. was convicted: Held: evidence 
above described was admissible as part of the 
curcummstances of the case, & the conviction 


must be aflirmed. R.ov. PopmMork (1930), 
45 IN da Ke. 3865; 22 Cr. App. Rep. 36, 
CLOWAS 


For ** Letters from agent—Forming part of 
contract ’’ substitute ‘‘ Letters from 
agent-—Forming part of contract.” 

In the cross-reference following this case, for 
« _._. After contract complete ” substitutes 
es After contract complete.”’ 


Add, Annotation :—Refd. Manchester Corpn. 
® Farnworth (1929), 46 7. La. RR. 85. 








— 


PART L SECT. 6, SUB-SECT. 1.—A. 





119 xxv. Puayment.)}—— BRonnb- 
BON v. NORTHGRAVES (Sask.), [1925] 
3 W. W. ht. 456.—CAN, 


119 xxvi. Loan not repaid.) - 
To establish a claim for money leut 
pitf. must allege & prove non-payment. 
On the hearing of a complaiut iu a ct. 
of petty sessions for money lent, evi- 
dence was given by deft. that he had 
repeld the maney, & by the com- 
plainant denying the repayment. ‘The 
justices, being unable to decide whether 
or not repayment of the loun had been 
made, dismissed the complaint :— 
Held: aa the complainant had not 
established his case, the justices were 
right in dismissing the A Vag 
NELSON v. CaMPBELL, [1928] V. L. R. 
364; [1928] Argus L. hk, 221.—- AUS. 


PART I. SECT. 7, SUB-SEOCT. 1. 


a i. -}—Where practically 
all the currespondence between the 
parties save one letter, had been 
placed in evidence :—Held: the way 

been opened, & the entire corre- 
spondence was property admixsible.-—— 

LAGLES t. CANADIAN BANK OF CoM- 
MERCE (1920), 47 N. B. R. 480.—CAN. 
.}—Whero there was no 
unfairmmese to accused in admitting as 
evidence ouly a portion of a statement: 
~—-Held: the judge was not bound to 
admit the whole statement.—R. v. 














PART II. SECT. 1. 


h (p. 54) 1. -—-——_ Evidence of absence 
of previous acctdent.}—In an action for 


damages for injuries resulting from a 
fall sustained by the fumale pith, whon 
entering deft.’s hotel on a visit fo one 
of the sample rooms, asadence of the 
botel manager that during the fon 
years he had been manager ho hed never 
heard of any accident at or coniplaint 
of the entrance In question was held 
audinksible. Wayior. LELAND HOLKL 
Go., Lv.. {192812 0... 2385 3 (£927 
3 W. W. XK. 224. - CAN. 

ag. In action for breach of contract - 
Correspondence irrelevant to tarue— 
Aan conduct of partter before & 

trial. j--BURKARD & Co., Lrb. vr. 
WAHLEN (1928), 28 S. H. N.S. W. 607; 
45 N. 8. W. W. N. 203. —AUS. 

sj. By consent—fvidence otherwise 
inadmiasible.}—Evidence not other- 
wise admissible, or which would have 
been Hable to rejection if any objection 
were taken to it, may be perfectly 
good cvidence if admitted by the 
consent of the parties.— KtADHA KISITAN 
vw. Kepar Natu (1924), J. L. kt. 46 All. 
815.—IND. 


PART Il. SECT. 3, SUB-SECT. 2.—A. 


306 i. Circumstances of cuse.j—-- 
A promissory note was discounted 
with private funds advanced by a 
bank manager as agent for the lender. 
In an action against the original mnaker 
& another party, who signea the note 
as & maker, at the request of the 
manager, before its maturity but 
several months after it was diecuunted, 
& while it was in the bank for coallec- 
tion :—Held: evidence of the con- 
versation between the musnager & such 





| 


admissible on his defence of want of 
consideration ax part of the rea geate.— 
Rogers vr Wir (Alta.) (1927) 

Pe 32,445; (1927) 3 W. W. R177. 


oli, - Jelephone converantion--~ 
Proof of authority of aqgent.|}—Held: a 
telephones conversation was admissible, 
where evidence existed from which 
{it could be inferred that the telephone 
conversation took plove with @ person 
anthorised to engage in such & con- 
versation..—-He DREYFUS (LOUIA) & 
SOUTH AUBTRALIAN MILLING & TRAD- 
ING Co., (1923) S. A. 8. i. 715.-—-AUS. 


PART II. aoa 3, SUBSECT. 2. - 
» (B). 

Li. ~ -- Statement made by driver.)-- 
An cxplanation made by the driver 
of a vehicle as to the efrewmet ances in 
which injury hag been exused by that 
veluicle te another party in admissible 
fu evidence in an action aricing out 
of the injury if made at, or verv noar, 
the time of the injury. Hrrewinge 
tr UMPOLOSI CO-OPRHATINI, BUEGAH 
PLANTERA AdsOrN. (1999), OO N. Ja. Mt. 
117. 8. AF. 


PART II. SECT. 3, SUB-SECT. 2,— 
D. (b). 


an. Report by agent to princtpal.}-— 
lleld: a telegraci & « letter dinpatched 
shortly after a sale of goods by the 
seller's agent to his employers record- 
ing his version of the transaction may 
competently be referred to for the 
purpuse of testing his credibility.-— 
GIBSON vw. NATIONAL CaSH IteuisTeER 


party at the time the latter signed was |! Co., [1925] §. C. 500.—6COT. 
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Cases 370-—669. 


370. Add. Annotation :—Refd. Short v. 
Corpn. (1925), 42 T. L. R. 107. 

371. Add. <Annotation:--Mentd. Re Askew, 
Marjoribanks v. Askew, [1930] 2 Ch. 259. 


374. Add. Annotation :—Mentd. Baines v. National 
Provincial Bank (1927), 96 lL. J. K. B. 801. 
395. Add. Annotation:—-Apld. Thompson  v. 
London, Midland & Scottish Ry. (1929), 98 
L. J. K. B. 615. 
397. Add. Annotation :-—As to (1) Refd. Koskas v. 
on Marine Insce. (1926), 42 T. I. KR. 
417. Add. Citation :—132 T.. T. 229. 
418. Add. Annotation :—Mentd. Re 
Petn. (1927), 43 T. TL. RR. 659. 
419. Add. Annotations :—Mentd. Holland v. Hol- 
land, {1925} P. 101; Warren v. wera: 
[1926] P. 107; Mart v. Mart, [1926] P. 
Selby v. Atkins (1926), 185 L. T. 45; g. . 
8. & P. (1927), 44 T. L. R 52 
421a. ———.|—-Sm1TH v. WILKINS (1833), 6 C. & P. 
180; 172 EK. KR. 1198, N. P. 
525. Add. Annotation : —Mentd. Sharp & Dohme 
ine. v. Boots Pure Drug Co. (1928), 45 R. P.C. 
#) 
585a. Admissions ‘‘ without prejudice.’’]—-At, the 
trial of an action, pltfs. proposed to put in evi- 
dence the examination, taken on commission, 
of a representative of pitfs. as to admissions 
alleged to have been made by a representative 
of dofts. Defts. contended that the alleged 
admissions had been made at interviews 
which, although they had not been expressed 
to be “ without prejudice,” were such that 
they would be regarded as having been 
made ‘ without prejudice,” & that the 
examination was inadmiassible :---Held: the 
examination was inadmissible. -Scorr PAPER 
Co. v. DRAYTON PAPER Works, Lp. (1927), 
44 re PLC. 1515 ow appeal, 44 KR. PL C. 629, 
C. A, 
Add. Annotation :--Consd. Falcon v. Famous 
Playors Film Co. (1925), 42 T. L. R. 91. 
544. Add. Annotation :—Consd. Falcon v. Famous 
Players Film Co. (1925), 42 T. lL. R. Ot. 


580a. Admission by author—As to copyright.]}— 
FALCON v. Famous PLAYERS FILM Co., Lrp., 
No. 624a, post. 


(layton’s 


537. 


595. Add. Annotation :—-Refd. Warren v. Warren, 


[1925] P. 107. 

PART II. SECT. 38, SUB-SECT. 5.-—-C. 
ri. Of defendant.} --In an action 
undor Customs Act to recover unpaid 
customs datics & penaltics :—Held; 
evidence of a conversation between 
on & a customs official subsequent 
the transactions in issue was 
Lamfantblo. since It tended to show that 
deft. was again proposing to defraud 
the customs in practically the samo 


i 
: 
| 
| 
| 
co 














manner in which he was alleged at 
have done so in the case at bar.—R. PART H. SECT. 4, SUB-SECT. 1.-—C, 
e. Ztzu NATANSON (No. 1) (1927) 3 ni. - — 

Pee dee a visa 2 Ww. We Vv. hg ‘ide 16 N. B. R. (3 Pug.) 295, 

518.—CA a ae PART I!. SECT. 4, SUB-SECT. 2.—A. 
PART II. SECT. 3, SUB-SECT. 8.—A. 485 il. 





h i. -—— Indecent aasault.}—In an 
action for damages for indecont assault. 
ovidence of ne poner reputation for 
unchastity of p ihe pret ana uae 
evidence of specific acts of impropri 
fa not.— Gross ve. BROpDRECRT Re 
24 A. R. 687,—CAN. 

n i. ——.)—Hpwarps v. 
RIveR NAVIGATION Oo. C1a7One 
U. Cc. R. 264. CAN, 


vp. WEI 
per 3 


; ae , 
Vv. WwW. 


684 i. 


Poole | 596. Add. Annotation 1) ae 


a 


so. Sparks from engine causing 
Previous fires caused by eee WF 
adnusalble,. CANADA CENT Ry 
ae McLAREN (1883), 8 AL Re 564. —_ 


PART II. SECT. 4, SUB-SECT. 1. 


456 Ix. -.) Ivey e. Smrru (1929), 
40 B.C. OR. 475.--CAN. 


-} —DEVEBRER t. 2 ate (1876), 


] -Admiasions in clvil 
ore should be considered, mado use 
& interpreted in the same way as 
Sante seions in criminal oases. ERS 
1927) 4D. L. R. 445; 
- 177.—CAN. 


~———~,]-— LARGE v. PERKINE | 

(1823), Ray. 62.-—CAN. 
PART II. SECT. 5, SUB-SECT. 1. 
As corroborative evi-dence.j— ; 


ENGLISH AND EmprreE Dicest SUPPLEMENT. 


Chalmers  v. 


Chalmers, [1930] P. 15 

624a. Agent of predecessor a title—Licensee of 
copyright.}—(1) By an agreement in writing 
dated June 30, 1898, one G., the author & 
sole proprietor of the right to perform a 
certain play. granted to pltf. the sole & 
exclusive right to perform, or have per- 
formed, the play in Great Britain & Ireland. 
On Sept. 22, 1898, G.’s agent wrote to pltf. 
stating that the play had been first performed 
in Great Britain on a certain date & at a 
certain place :—Held; a copy of the letter 
of Sept. 22, 1898, the origi having been 
lost, was admissible as evidence in a copy- 
right action between pltf. & third parties, 
who claimed a right to produce cinemato- 
graph films of the play under an agreement 
for value with G., dated Sept. 6, 1919, to 
prove that the first performance of the play 
took place in this country as stated in the 
letter since (a) heing written by G.’s agent, 
it constituted an admission by G., a person 
who, although not named on the record, had 
a substantial interest in the result; & (6) it 
constituted an admission by defts.’ prede- 
cessors in title. 

(2) An entry in the register of first per- 
formances of dramatic productions at Sta- 
tioners’ Hall is admissible in evidence as a 
public register. If such an entry is incor- 
rect, the party producing a certified copy 
of it may be precluded from relying on it as 
prima facie proof of a right to produce or 
reproduce the play to which it relates, but 
if can be regarded by the ct. as corroboration 
of other evidence of title.—F ALCON ». Famous 
PLAYERS Fium Co., Lrp.. [1926] 1K. B. 3938; 
95 L. J. K.B. 148; 134 L. T. 246; 42 T.L. RB. 
01; affd.. [1926] 2 K. B. 474; 06 L. J. K. B. 
RS; 135 1. 1. 650; 42 'T. I. RK. 666; 70 Sol. 


To. ae C. A. 
Annotations: Cenerally, ar Messager ¢. British Broad- 
Enelish Hop Growers vr, 


casting Co., (1927) 2 Ik. .e 
Dering, [1UZs} 2K. hi. 17 


633. Add. Aaelione. :---Mentd. Auchteroni vt, 
Midland Bank, [1928] 2 K. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1928] 2 
K. B. 244. 

658. Add. Annotation :—-Refd. Bonham v. 
cock (1928), 138 L. T. 736. 

669. Add. Annotation :-- Generally, Mentd. Rye v. 
Purcell, [1926] 1 K. 13. 446. 


ed 


May- 





x , Statements made by deceased after the 
: ' oweention of her will are admissible 

, to corroborate a witness who has 
deposed to the execution with all the 
formalities.—_HowitH = ¢ 
R. 3953 


rescribed 
TOFarLanr, (1925) 2 D. L 
56 O. 1... KR. 375.—-CAN. 


sp. Must be statement of fact.}-— 
Evidence of a statement made by 
deceased who died as the result of a 
blow, struck by accused, that he hoped 
accused would not get into any trouble 
with the police over it as it was not 

s fault :—Held: inadmissible, as the 
be Nate only amounted to an expression 
ofoushs 2 oP inion.—R. v. SCHWARZ, 


eR. es -—AUS. 
sq. Dade relagion, ]- - 
Where the religion of. a aecen uct person 
is a fact in issue, own svlemn 
declaration about his religion, made in 
a formal document, e.g., will, 
adinisaible in evidence & is entitled to 
great woight. Such declaration would 
be rar rer tae under Evidence Act, 
ss. 11 (2), 14, & = (2).—LEONG HONE 
WaING v. ‘xo Au Foon (1929), 
ILL. R. 7 Ran. 726. 


A. 
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725. Add. Annotations :—-Generally, Refd. BR. v. 
Moscovitch (1927), 138 L. T. 183. Mentd. 
Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 930; The Croxteth Hall, The 
Celtic, [1930] P. 197. 

Add. Annotation :—-Folld. Republica de Gua- 
temala v. Nunez (1926), 135 L. T. 436. 

Add. Annotation :—Refd. Republica do Gua- 
temala v. Nunez (1926), 135 L. T. 436. 
Add. Annotation :—Refd. Jones v. 
(1926), 20 B. W. C. C, 251. 

Add. Annotation :—Mentd. Great Western 
Ry. v. Monmouthshire County Council (1929), 
v3 «J. P. 142. : 
Add. Annotation :—Refd. Jones 
(1926), 20 B. W. C. C. 251. 

Add. sAnnotation : —Generally. Mentd. 
forming Right Society, Ltd. «. Bray U. 
{1930} A. C. 377. 

Add. Annotation :—Gencrally, Retd. R. tv. 
Copestake, Er p. Wilkinson (1926), 90 J. TP. 
191. 

Add. Annotation :-— Refd. R. v. 
Ex p. Wilkinson (1926), 90 J. P. 191. 


1004. Add. Annotation :—Refd. Stoney v. 


745. 
775. 
816. Cory 


867. 


871. v. Cory 


913. 


Por- 
DO, 


968. 


969. 


Copestahe, 


Kast - 


Vol. XXTI1.— Evidence. Cases 725—-1278. 
bourne RK. C. & Devonshire (1926), 95 
| L. J. Ch. 812 
1024. Add. 3 nnotations :—'Consd. Stoney v. East- 


bourne R. C. & Devonshire (1926), 95 L. J. Ch. 
312; Hue v. Whiteley, [1929] 1 Ch. 440. 
Rofd. Trafford v. Trafford (1929), 45 T. L. R. 
| 502. Mentd. Moser ve. Ambleside U. 1D. C. 
(1925), 89 J. P. 118. 
1026. Add. Annotation :--Refd. Stoncy v. East- 
bourne R. C. & Devonshire (19260), 95 L. J. 
K. B. 312. 

1088. Add. Annotation :—Mentd. Muscroft v. 
Stewarts & Lloyds (1928), 140 L. 'T. 64. 
10384. Add. Annotation :—Mentd. He Chemische 

Fabrik auf Actien (Vorm EK. Schering) Patent 
| Appln. (1928), 45 R. P. C. 408. 
| 
| 
| 





1040. ee Annotation :—Consd. Tolley v. 
J. 8. & Sons (1929), 46 T. L. BR. 108. 
1057. “Add. -tnnotation : 
meth 30] L 185. 
Add. Annotahon: 
[1980] PL 185. 
| 1060a. -] PALIN ot. 
| post. 
| 1086. Add. Annotation: 
man Bank, | 27] 2 


Fry 


Folld. Palin rv. Ponting, 


1060. Folld. Palin ¢. Ponting, 


Ponting, Now oovla, 
Mentd. Jebara_ v. Otto- 
K. 1B. Bot. 


Part Ill—--Modes of Proof and Weight of Evidence. 


1088. .idd. Annotation: 1s to (1) Refd. Muscrott 
v. Stewarts & Lloyds (1928), 110 J. LT. ot. 

1114. Add. Annotation :-—Mentd. Hyman 

Hyman, Hughes v. Hughes (1929), P. 1. 

Add. Annotation :—Mentd. (Green ot. 

Weatherill, [1020] 2 Ch. 2138, 

1200a. —— - — -—.J--Al] statutes which concern 
the King are gencral Jaws, of which the judges 
will take notice without pleading.—Crom- 
WELL’S (LORD) CASE (1578), 4 Co. Kep. 12, b 3 
76 E.R. 877. 


af By ee -Mentd. Birchley '» Cue (15k), £ Co. 
Davin v, Gardiner (1lo¥5) 4 Co. Kep. 16b. 5 Shrewn- 
puree. Stanhop (1591), Poph. 66; Brittridgo’s Case (1602), 
4 Co. Rep. 18b., Frost p. Eyre (1616), 3 Bulat. 265 ; 
Weight v. Gerrard (1618), Hob. 306; ay & Seal rv. 
Stephens en Cro. Car, 135; ravere v. Daws (1673), 
Freem. K. LB. 324; Barnardiston », Soame (1674), 6 State 
Tr. 1063 : Shaftsbury v. ligby (1676), Freom. K. B. 429; 
Townsend vr. Hughes (1676), Freem. K. B. 222; How v. 
Prin 1702), 7 Mod. ltep. 107; Oldroyd =v. Crampton 
(1837), 7 L. J. Cc. P. 57; Edsall 'v. ai ean 4 Man. 
& G. 1090; Bremiridge v. Latimer (1864), 4 New Hep. 265. 


1209. Add. Annotation :- Mentd. South Stafford- 
shire Mines Drainage Coumas. tv. Elwell (1927), 
91 J.P. 153. 

1229. Add. Annolation :— Mentd. More v. Weaver, 
{1928} 2 K. B. 520. 

1260. Add. Annotations eee Hain S.S. Co. v. 


v, 


1164. 


Rep. 





ee ~—~— a = 


aah Il. SECT. 


Board of ‘Trade, [1928] 2 K. B. 534. Mentd. 


Cayzer, Irvine vp. Board of Trade, [1027] | 
| K. B. 260; Clan Line Steamers v. Board of 


Trade, (1020) A. C. 514, 
1264a. --—- — .] It is the settled practice of 
the et. to take judicial notice of the status 
of any foreign Govt., & for that purpose, 
in any case of uncer tainty, to seck information 
from a Secretary of State, & the information 
80 received is conclusive. —Durr Drve.or- 
MENT CO. v. KELANTAN GOVERNMENT, [1024] 
A.C. 797; 038 L. J. Ch. 343; 131 L. I. 676; 
40 T. I RK. 6663 68 Soi. Jo. 550, H. L. 
tenotatinsa  Apld. KE ingle ®. Muxmann, ee A.C. Brey 
Mentd. Vickinuson vv. Dol Solar (1029), 45 |. L. Rt. 687, 
North Chirtenland Ls ploration Co, (AYLO), Ltd wt, (1930); 
got, J Oh IMS, 
1267. Add. Annotations: As to (1) Consd. The 
Jupiter (No. 3) (1927), 137 L. TW. 333. 
Generally, Mentd. Musmann v. Nngelke (1927), 


431. L. Ht. 685. 

1269. Add. Annotation: Refd. The Fagernes, 
(1927) BP. 3th. 

1270. Add. Annotation: -Consd. Musmann  »v. 


Engelke (1927), 96 L. J. K. 1. 824. 


1278. Add. Annolation :--Mentd. The Jupiter 
(No. 2), [1025] P. 69. 


eee ae eee ete ee 


10, SUB-SECT. 1. itonthine ty appeal was not tiled one 


| 
PART I. acd 2 aaa 2.— : -—-.) Courry. HoLttanp, the 20th day after the conviction, & 
( EF p. Hottann & Watsn (1879), that there was no proof before the ct. 
752 ii. -—-—.} In so far as words ; g }°. Rt. 219.—-CAN. | that the place whero the cause of the 
used by deceased were statements of 'onformation or complaint arose was 
facts :—Held: they were inadmissible, PART II. SECT. 5, SUB-SECT. 2.- E. situate fm unorganined territury : - 
as there was nothing to show that st. Natire law, &> usuges.}-- | Held: in view of sect. 103 of Summa 


deceased knew them to be cuntrary to 
bia pecuniary or proprictary interests 


f 

| 

| NGCOBO 2%. 
when he made them; & in so far as | 

iy 


233.-- 8. AF. 


they related to opinion on what was 
in accused’s mind they were not 
admissible 


, as she? were nor statements 
of fact.—R. 
8.A.8. R. 347.— AUS. 


{1923} | missal of ac 


customs 
Nocoso, [1929] App. D. 


PART It. SECT. 5, ee 6.-- A. 
sv. ** Unorganised lerritory.” 
appeal by the Crown from ‘the dits- 

harge under Govt. Liquor 

Act, it was objected that the notice of 


Convictions Act, & of the definition 
of “ unorgantise d territory” in the 
reer gee he Act, the ct. must take 
jJucdic notice of the fact that sald 
On an | ae a in unorganised territory. 

| rel. NELBHON v0, CASHANDICN 
(hi _ {16295 1 1 W. W. x 866; 52 
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Cases 1282—1488a. 


1282. Foie Annotation :—Mentd. Manchester 
A v. Audenshaw & Denton U. D. Councils 
(le 8), 189 L. T. 509. 
1301. Add. Annotation :—Refd. Brown v. Leech 
(1924), 04 L. J. K. B. 48. 
1806. Add. Annotation :—As to (1) Refd. Addie 
(R.) & Sons (Collieries) ». Dumbreck, [1929] 
$58. 


1819. Add. Annotations :—Refd. Lawrence v. 
Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758; Lolden v. Premier Waterproof & Rubber 
Co. (1930), 170 L. T. Jo. 685; Smith v. 
Stepney Corpn. (1929), 22 B. W. C. C. 451. 

1388. Add. Citations :—(1925] 1 K. B. 399; 94 

. K. B. 497; 132 L. T. 267; 17 B. W. 
C. OC. 221. 
Add. Annotations :—Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C. 834; 
Nugent v. Londonderry Collieries (1929), 141 
L. T. 619. Mentd. Young v. Londonderry 
Collieries (1924), 17 B. W. C. C. 215; Kennedy 
v. Horden Collieries, Bamford v. Charlaw & 
Sacriston Collicries, Bevan v. Joicey, [1925] 
2K. B. 488. 

1877, Add. Annotations :—Refd. Robert A. Munro 
& Co. ». Meyer, [1980] 2 K. B. 312; Lever 
Bros., Ltd. v. Bell (19: 0), 47'T. 1. R. 47, 

1382a. »}—HALIFAx’s ee) Cask (undated), 
cited in Bull. N. P. at p. 2 

Annotation :+Consd. Williams v. a. ak Co. (1802), 3 

East, 192. 

1402. Add. Annotation :—Expld. Lal Cuand Mar- 
wari v. Mahant Ramrup Gir (1925), 42 
T. L. R. 159. 

1418a. —— ——.]—JIn the Goods of SHRGEANT 
(1872), 26 L. T. 669; 36 J. P. 696; sub nom. 
In the Goods of SERJEANT, 20 W. R. 872. 

1421a, —— .]—(1) If a person has not been 
heard of for a term of not less than seven 


— 2 








mn _— 


PART Ill, SECT. 5, SUB-SECT. 6.-- B. 


@ i. —~—, }-—Judicial notice cannot sv. 
be taken of. o fact that a particular 
place is within a certain Judicial district 
or of the distance of one place from 
another or of the identity of a place 
referrod to in one document with that 
of a place referred to in another docu- 
mont, even though the namoeorx he the 

4a0.---HYNES v. ALTON, (1928) 3 


385.— CAN. 


PART III, SECT. 6, SUB-SECT. 6.—A. 


Evidence of—~Whether Public 
Admumetrator requires same as court of 
law. J—de TIERBSTROM (1905), 1 W. L. R. 


PART III. SECT. 6, SUB-SECT. 6.—B. 


sw. General rules.j—There aro two 
giounds upon which tho ct. will make 
an order presumin: 
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years, there is a presumption of law that he 


is oe (2) The onus of proving the death 
of the person at any particular date must rest, 
with the person to whose title that fact is 


essential.—LaL CHAND MARWARI v. MAHANT 
RamMRvpP Gig (1925), 42 T. L. BR. 159, P. C. 

1487a. ———.}—A husband appene from a main- 
tenance order of 2s. a week made by 
justices on the ground that the wife was 
previously married in 1919, that she had 
admitted her previous husband was alive in 
1922, & she had not proved his death so as 
to validate her marriage to applt. on Feb. 28, 
1930 :—Held: the justices were wrong in 
ruling that the onus was upon applt. tu 
prove that the previous husband was alive. 
The justices ought to have concluded from 
the wife’s evidence that the marriage in 
Feb. 1930, was void. Fresh evidence, now 
admitted, showed that the wife & the 
previous husband were still living together 
as a married couple in 1925. The appeal 
was allowed & the order discharged.—IVETr 
v. IvETT (1030), 143 L. T. 680; 04 3. P. 237; 
28 I. G. R. 479. 

1445a. On party to whose title fact essential.|— 
LAL OHAND MARWARI v. MAHANT RAMRUP 
Gir, No. 1421a, ante. 





1459a. —— -]—DOE d. FRANCE v. ANDREWS 
(1850), 15 Q. B. 756; 117 B. RR. 644. 
Annotations :—Consd. Prudential Assco, v. Fidmo nds (1877), 


a7 p. Cas. 487; Lyell v. Kennedy (1887), 56 L. T. 647; 
Re Stollery, Weir v. reasury Solicitor, [1926] Ch. 284. 
1489a, ——.]—-There is no presumption of law as 
to survivorship among persons whose death 
is occasioned by one & the same cause. The 
question is one of fact, & if the evidence does 
not establish the survivorship, the law will 
treat it as a matter incapable of being 
determined.—Re NIGHTINGALE, HARGREAVES 

v. SHUTTLEWORTH (1927), a Sol. Jo. 542. 


thai seven years shall be pwned to 
bo dead, even though the sole object 
of appet. in obtaining the declaration 


is to clear the way for his or hor 
remartiage.— Re DELOLI, ne 3 
D. L. KR. 763; 2 Wo. W. R. 3275 38 
Man. 1. R. 279.- CAN. 


ex. Death of writer of old letters.}— 
W here i about 45 years old are 
produced before a ct. it may presume, 


death: (a) when | in the absence of evidence to the con- 


W, WwW. R. 201.-—-CAN. 


aoe ill. SECT. 5, SUB-SECT. 7.— D. 


i. Bar-room—Place where liquor 
kept. }—On the description of a room 
as bar-room of Hcensed prendses, 
judicial notice ia to be taken that this 
§ ® room where alcoholic Hquor ts 
wont. Pier i v. ae ee {1926) 


PART Ill. SECT. 5, SUB-SECT. 7.- G. 


qt. S P—R. ©. McCPHKRSON {1915), 
33°W. Le It. 273; 9 W. W. R. 613; § 
Sask. L. li. 412.— CAN. 


aii. Home-brew—Intoxicating liquor.) 

--Tho ct. will not take judicial notice 

of the fact that home-brew is an 

intoxioating quer: —-R. wv. MARSHALL, 

gone 1D L 11323; 43 Can. Crim, 
53; [19284] 3 W. W. R., 865. 


s i. Mode of conducting trafic—Stop 
ping-places for trams.}-—H “the “Ot. 
could take judicial natice of ihe mode 
of conducting c on an established 

aystem of tramways in a city & its 
suburbs, ee the fact that thore 
were ogiised stopping-places for 
— eRe Byxy-Law MADE BY PRos- 

eA aaa COUNCIL, £r p. HILL, 
(1926) 8. A. S. R. 326.—AUSB. 


the time elapsing betwoon disappeut - 
unece & the application is 60 long as to 
raise the Inference that the person 18 
doad ; (6) when the p re taare disappeared 
im circunistances which Jead to the 
inferenee that ho died at a particular 
time.-—Re WinpnicompBpre (1929), 50 
N. L. be -- S. AF. 

1410 x ——.--He JELFS, 
rer . We Ww. R. R. 735.—CAN. 


——— ———.}—Re Dk MILLE 
(alta) ibaa) > D. DL. 140; (1926) 


aie. ae —— ——.}-— Re ot ChEY, 
ee v. HICKEY, (1925) V. LR. 
270; 31 Argus L. R. 261 _—AUS, 

1410 xxi. ~-—-H. married 
M. in 1899, who deserted her in 1900. 
Cusual inquiries as to his whereabouts 
wore ade, but . was not afterwards 
heard of. 3B. made hig will on May !1, 
1915, & went through a form of 
marriage with H. on June 24, 1915 :-—~ 
Held: tho death of M. should be pre- 
sumed 60 as to qualify H. to remarry b. 
in 1915, ms therefore B’s will was 
revoked his marriage.— Jn the 
ae of DARkErr, 22 Tag. L. R. 83.— 


1410 xxii. —-- -—.}—The ct. has 
jurisdiction to declure that a person 
who has not been heard of for more 
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trary, that the writer was dead at the 

thine ye ae were ww roduced.—JABBAR 

ALI or ONMOHAM PANDEY 

spy : a R "65 Calo. 1216. Sa eal 
Vv. ——— ——— _——--.]} — Re 


1413 
Gian..,.! ode seta ; D. LR. 864; T1997] 
9.—CAN. 


1413 ae —_—_ —— Strong 
incentive to disappear—Death not pr 
sumed. re ee v. oot AMGRI- 
CAN LIFE {1927) 3 
D. L. R. figs 60 0. L. R. ese. —CAN. 


PART NHI. SECT. 6, SUB-SECT. 6.— 
C, (a). 


under Indian Evi- 
denco Act, 1872, 108, when tbe ct. 
hag to determine the date of the death 
uf a person who has not been beard of 
for & period of more than scven years, 
there is no prvscrapiion that he died 
at the end of the first seven years, or 
at any particular date.—LaL CHAND 
MarwaRi v. Rametcup Gm (1935), 53 
L. R. Ind. App. 24.—IND. 


nals III. SECT. 6, SUB-SEOT. 6.—D. 
——.}—Re Forsyts (N. 8.), 

1937) 2D. L. R. 72.—CAN. 

PART III. SECT. 6, SUB-GECT. 6.—F. 


1407 i. Whether presumption exists.) 
~—Although death will, in a proper case, 








1505. Add. 


Annotation 
3 East, 192. 
1581. Add. Annotation 


1545. Add. Annotation: 


Annotations :—Refd. 
Griffiths v. Deloitte, [1926] Ch 
Comrs. v. Bone (1927), 18 Tax Cas. 20. 


1526a. ——.]—HALirax’s (LORD) Oasm (undated), 
cited in Bull. N. P. at p. 298a. 


:—Consd. Williams v. East India Co. (18032), 


:— Refd. 
Avghetino, [1928] A. C. 290. 


— Mentd. Manchester 


Vol. XXII.—Evidence. Cases 1505—2048. 


ae Deloitte, 


66; I. R. 85. 


R. 


Busby». 


2 Ch. 345. 


Corpn. v. Farnworth (1929), 46 T. L. R. 


1581. Add. Annotation :-—Mentd. Jones & Attwood 
- National Radiator Co. (1928), 45 R. P. ©. 


1584. Add. Annotation :—Mentd. Smith’s Potato 
Cris ye aoe s Potato Orisps (1928), 45 
1586. Add. Annotation :—Apld. Re Davis’s Trade 

Marks, Davis v. Sussex Rubber Co., [1927] 


Part IV.—Documentary Evidence. 


1638a. Entry in marriage crs ae aces v. 
Jur. 592 


McCartnEy & HANSEN 
(1928), 20 Cr. App. Rep. 179, 0. C. A. 


1708. Add. Annotation :—Mentd. Wing Lee v. 


Rocurort (1837), 1 


1664a, ——.|—R.  v. 


Lew, (1925] A. C. 819. 
1829a. 











677, N. P. 


Annotation :—Refd. R. v. - Wranglo (1835), 1 Har. & W. 41. 


be presumed, there is no i phosuapbian 
hat the Peron. died without issue.— 
fee SAUNDERS PARK v. AUSTIN, [1928] 
N. ZL R. 391.—N.Z Z. 


PART III. SECT. 6, SUB-SECT. 7. 
ft. ——.]—MAoORAE v. We et 
27 8S. R. N. S. W. 290; 44 N.S. 
N. 71.—AUS. 


PART III. SECT. 6, SUB-SECT. 8. 


1626 li. ——.]-—-R. v. O’Haka (N. B.) 
(1927), 48 Can. Crim. Cas. 231.—CAN. 
f£ (p. 178) i. A8 to delivery of packuge 
by common carrier to consignee.) —W here 
a package is delivered to a railway or 
express co., or other similar common 
carrier, for transportation to w named 
pagepe eee & the consignes receives 
package anewering the description 
of that sent by the consignor, it will 
be held, in the absence of proof to the 
contrary, that the package sent was 
identical with that received ; & where 
. package has been so delivered to such 
common carrier for transportation, 
it will be held that it was received by 
ee consignee in duce course, unless there 
bash s to the outta: —R. v. PInNo, 
25) 1 W. W. R. 737 Fett 
r(p. 179) 4. 4sto party bei ng adminis- 
trator. Ee SmirH v. McLEAN (1868), 7 
N. 8. (1 G. & O.) 310.—CAN. 


ree ue SECT. 7, SUB-SECT. 1. 


-———.}—REILY vw. LONDON 


.}-CLouaE v. COLEMAN 
(1898), 16 P. R. 541.—CAN. 


PART III. SECT. 7, SUB-SECT. 2. 


b i. Accretion.|}—A_ view 
by the ct. “ct. of the place of tho alleged 
accretion is not merely for the purpose 


en eae 





of apprecia the other evidence 
but also for the purpose of assisting 
the ct. in @ proper conclusion. 


reaching 
v. EDMONTON (Can.), {1929] 


-]—Where an order is given 
verbally for goods, & the person to whom it 
is given puts down the terms of it in writing, 
as &@ memorandum, but it is not signed by the 
person ordering the goods, the terms of the 
order may be given in evidence, without 
producing the written memorandum.—-Dali- 
SON v. STARK (1802), 4 Esp. 163; 





1867. .1dd. 


P 





1983a. 
Held: 


about 
170 E. R. 
Prasad 1. 


1 W. iL. 


1645 J rR OSs 23 Alt it. 
233. ~CAN. 
PART III. SECT. 8. 
1593 x. -—-— Nature d& application of 


rule.}---The principle that the evidences 
of a witness who tostifles affirmatively 
that a conversation took place is more 
valuablo than the evidence of one 
equally trustworthy who denies the 
conversation, is not a rule of law, & 
should only be used with a duo regard 
to the circumstances of each case & 
should not be resorted to untill other 
means of testing credibility havo 
failed; & it should not be applied in 
a case wherein the conversation in 
question constitutes the particular 
matter at issue between the partios.— 
Monakou LUMBER Co., LTp. v. PERRY 
ge ), (1927) 3 D. L. RB. 861; [1927] 

3 WwW. WwW. R. 71.—CAN. 

1696 i. Telephone conversation 
overheard by bystander.j)—Held: tho 
naturo of the testimony, ne oasibility 
of dishonesty & tho connection of the 
witness with the matter, were cirouwm- 
stances to determine the weight of 
testimony, but were not valid grounda 
for rejecting the evidence so long aa It 
paar not eee et Gzowski 

Co. YroraTr & (>. (1912), 23 
ow Rr 311; 468. C. R. 642. — CAN. 


pee Ae SECT. 2, SUB-SECT. 10. 
——.]_—FouLps v. BOWLER 

(gua Be L. L. R. 189.—--CAN. 

PART IV. SECT. 5, SUB-SECT. - -B. 


oi.—— Wi filled in o of Surro- 
General of sje ont 





Annotation : 
(1920), 142 L. 1. 580. 
1894. Add. Annotation :—Mentd. Berners 
Fleming, [1925] Oh. 264. 
11895. Add. Annotation :—-Mentd. 
Guaranty Trust Co. of New York (1927), 44 
T. L. R. 99. 
J —Where pltfs. called defts.’ solr. :-— 
6 could state whcther ho had a lease 
in his possession, 
about it except as attorno 
could not be called upon to give any evidence 
it.—RoOvuPrtLy  v. 
V. & F. 784, N. P. 
2048. Add. Annotation :- -Mentd. 


| 
a 
: 
* 


another , 
evidence of u will devising 


ndary 
real estate in sory roe the original 
the office of ss 


will being 

8 ee, Gomeal of Nova Scutia, 
not admissible, there being no seh peas 
of any law of Nova Scotia prohibiting 
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-Refd. R.oe. Anderson 


v, 


Macaulay 4. 


but as he knew nothing 
for defts., he 
Haws (1863), 8 
Lala Indar 
Tala Jagmohan Das (1927), 48 


T. L. WR. 536. 


the removal of the will- Dor d. 
GILMOUR ¥, WHIEPNEY (1838), 2 N. 8. RR. 


aa IV. SECT. 5, Iba 3.—A. 


~-—-,J— Sur v. NEVILLES 
(sso), 18 U. O. i 473. —OAN., 
b if, ——.J)—GLUN BAIN RURAL 


MUNICIPALITY. v. HALBY (Sask.), (1927) 
3D. lL. K. 474.--CAN, 


PART IV. SECT. 5, SUB-SEOT. 4.—0. 


1041 i. Dunlueate oriyinals.}—Dett. 
let land to pitf., & a loase having been 
wiltten, A. affixed Beals & signed thelr 
names to it. It was then agreed that 
A. should make a copy of the lease & 
vxocute it for thom 1: the same manner; 
he did #0, & afterwards, in the eee 
of both parties, delivered one aie 
pitt. & the other to doft. :-—7leld Eney 
were duplicate originals, & elthor ot 
them was primary ovidence.—LEONARD 

- YOUNG (1858), 4 All. 111.-—-OAN, 


peeks IV. SECT. 5, SUB-SEOT. 5.—A. 


—— —-—.]— Gougn v. MoBRIDE 
(866, 10 GC. P. 106.---CAN. 
Reconstructd cash 
hake ar fire in the offles of the 
secretary -treasurer of the pltf., munict- 
pality having destroyed most of the 
vite.’ s records therein, Including the 
record of payment of taxex mado plnce 
the last audit, the secretary-troasurer, 
uoder the authority of the council, 
ermmployed an office axsinfant & can- 
vasaers, who compiled from the sur- 
viving records & froin receipts, eaten 
& other evidence in the handg 
taxpayers @ stutement called “ mys 
reconstructed cash book,” showing the 
amounts paid by them during two 
months of 1921. In an action agatns 
the pea oneuree to recover an 
amount alleged to have been ins 

appropriated 7, him during 192). 
pitt. sought to charge him with the 


— we oe ee 


Cases 2129a—2643. 


2128a. ———- ——-.]}——-Copies cannot be put in of 
letters of which otics to produce ought to 
be given.—R. v. Moraan, [1925] 1 K. B. 
162; 04L. J. K. B. 672; 133 L. T. 94: 89 
J. P. 185 ; 28 Cox, C. C. 6 ; 18 Cr. App. Rep. 
180, O. O. A. 

2804. Add. Annotations :—Mentd. Rodwell v. 
Wade (1924), 28 L. G. R. 174; Keeling v. 
Wirral R. D. C. (1925), 23 L. G. R. 201. 


2345a. ——- ———.]—-DoORRETT v. MEUX (1854), 15 
C.B. 142; 20.L.R. 807; 231. J.C. P. 221; 
a T.O.8. 144; 2 W. BR. 480; 139 EB. R. 
374. 

24768. ——— ———.|—Dor d. St. JouN v. HORE 
(1799), 2 Esp. 724; 170 BH. R. 510, N. P. 


2476a. ——- ——.]—-WALLISS v. BROADBENT 
(1836), 4 Ad. & El. 877; 2 Har. & W. 40; 
6L. J. K. B. 269; 111 BR. 1014. 

2477a. —— ——,] —CHEVELEY v. Fur (1853), 
18 0. B. 122; 1W. BR. 152; 138 H.R. 1143; 
sub nom. FULLER v. CHEVELEY, Saund. & M. 





101; 201. T. O. S. 278; 173. P.105; 17 
Jur. 736 
2480a. -J—Harris v. CHAPMAN (1868), 





17 L. T. 517, N. P. 
2486a. —-—— Though receipt for penalty erased.|—- 
APOTHECARIES’ Co. v. FERNYTI0OUGH (1826), 2 
O. & P. 438; 172 E.R. 199, N. bP. 
Annotation :—Refd. KR. v. Preston (1834), 3 Nev. & M.K. 2B. 31. 
2501. Add. Annotation :--~Mentd. Ladics’ Llosiery 
& Underwear v. Parker (1920), 46 I. 1. R. 43. 
25138a. To prove amount originally claimed.|}— 


WIcKES v. TANNER (1848), 10 I. T. O. S. 
504, N. P. 
2588. Add. Annotations :—Mentd. Ellesmere, Mar] 


v. Wallace, [1929] 2 Ch. 1; Kennedy v. 'Thomas- | 


WESLIYAN 


receipt of the sum which was shown by 
GREWER (1874), 23 


said ‘ reconstructed cash bovok ’’ as 


Mrrnopist 
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sen, [1929] 1 Ch. 426; Weddle, Beck v. 
Hackett, [1929] 1 K. B. 321. 


2544. Add. Annotation :—Mentd. Ellesmere, Earl 
v. Wallace, [1929] 2 Ch. 1. 

2544a. -]—One paper containing 
two different contracts for the purchase of 
different lots by different persons, one stamp 
affixed on that part of the paper which con- 
tained the contract of sale with deft., & to 
which the stamp officer’s receipt for one 
penalty referred :—Held: sufficient to legalise 
the evidence of such contract.—POWELL v. 
Epmunps (1810), 12 East, 6; 104 EB. R. 3. 


Annotations :—Refd. Ogilvie v. Foljambe ( 1817). 3 Mer. 53; 
Bradshaw v. yaar (1831), 5 C. & P. Shelton v. 
Livius (1832), 2 Cr. & J. 411; Bartlett v. 43S roll eri 
2 Har. & W. 16; Evans v. Pratt 1842), 3 Man. & G. 759 
Eden v. Blake (1845), 13 M. & W. 614; Brett v. Clowser 
(1880), 5 0. P. D. 376 


2570. Add. Annotations :—Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. BR. 168; Re 
National Benefit Assce. (1827), 71 Sol. Jo. 880. 

2583a. Objection doubtful.|—An objection 
that a document requires a stamp will not be 
given effect to if the point is doubtful.— 
ene v. ADAMS (1858), 1 F. & F. 183, 

2587. Add. Annotation :—Refd. Nagoremull v. 
Triton Insce. (1924), 41 T. L. R. 168. 

2603. Add. Annotation :—Refd. Koechlin  v. 
Kestenbaum, [1927] 1 kK. B. 88. 

2614. Add. Annotution :—Mentd. 
Richards, [1926] Ch. 521. 

2689. Add. Annotatibns :—Refd. R. v. Lincolnshire 
JJ.,#x p. Brett, [1926]2 K.B.192. Mentd. 
Palmer v. Crone, {1927} 1 K. B. 804. 

2643. Add. .Annotution :—Mentd. KR. v. Minister 
of Health, He gp. Yaffe, [1980] 2 KK. B. 08. 














Gregg =v. 


CuUurRen ot. 


| PART IV. SECT. 9, SUB-SECT. 5.—A. 
Cc, r. 533. - CAN. 


recelvod & said book was subuuitted 
in evidenco :—ield ; said book was not 
admissible against deft.; ils contents 
were not obtained in the munner con- 
ag lated by Rural Municipality Act 

therefore, it did not, ven if it had 
rea wholly compiled by deft., con- 
stitute an acknowledgmont by him, as 
the entries in the original cash book 
would havo done; he had not so 
recognised or acted upon it as to make 
its contents evidence against him; it 
was not sevoudary evidence of the 
destroyed cash book; &, the necessary 
foundation not haviug been laid for the 
purpose, it was not admissiblo as 
secondary evidence of the taxpayers’ 


receipts cheques.--GLEN BAIN 

TURAL MUNIOIPALITY t. HALEY lett 

3D. 1, Fe 306 ; (1928) 2 W. W. R. 

288; 22 Sask. L. It. 569.—CAN. 

PART IV. SECT. 5, SUB-SECT. 5.— 
D. (oc). 


er. Affidavit of petitioner —Absence of 
particulars of search made. y -Ke BELL 
{1871), 8 Ch. Ch. 239.—CA 


PART IV. SECT. 5, SUB-SECT. 5.-- 
BE. (a). 
—— —--.J--MARVIN t. 
Gums (1857), 6C. P. 212.—CAN. 
23058 v. ——— ——- Evidence of sub- 
acribing wiiness.j—In ejectment by 
trustees of a Wesleyan Methodist con- 
gregation for the foes of the dec roperty, 
ae soarch for & the Joss of the from 
the patentee to the trustees | at the 
parsonage home having been proved : 
—Held: the evidence of the sub- 
scribing witness as to the execution 
of the doed & memorial, with a copy 
ee es memorial certified by the 
was olearly sufficient eeCte: 


ase rons noe.— AINLEYVILLE TRUSTEE 


2063 i. Woriten declaration by testator 
-~ Lost unll.|—A lost will may be proved 
by secondary evidence. The evidonco 
of a single witness, though interested, 
whose veracity & competency is un- 
impeachable, Is sufficient, & probate 
will be granted to such an extent as 
he is able to prove it. Declarations 
relative to tho will becaine sccondary 
evidence if it is lost. —fée PIKE’S WILL 
(1882), 6 Ntid. L. R. 445.—NFLD. 


st. Lost deed— Memorandum made by 
predecessor in ftitle.J}—In seeking to 
rove the cxistence & contonts of a 
ost deed, a memorandum made in u 
hook, by @® person through whom 
potitionor claimed, was held not to 
0 evidence in favour of petitioner.— 
Re Beir (1871), 3 Ch. Ch. 239.—CAN. 


sv. —-~- Copy produced from cus- 
fody) of successors of grantee—IlPith 
indors: nunt signed by three predcecasors 
fn fille. J- SBELHAVYA 0, SUBRAMANYA 
SoMAYAIULU (1929), L. R. 56 Ind. 
App. 146.—IND. 


’, SECT. 9, SUB-SECT. 3.—A. 


sw. Of power of attorney— Proof 
of contents of original only.}—Where an 
office copy of a power of attorney, 
purporting to have been cxecuted, 
was put in evidence :—Held: Con- 
voyancing & Law of Property Act, 
1881, s. 48 (4), merely obviates the 
nucussity for production of an original 
instrument by enacting that an office 
copy of an instrument deposited as 
therein provided shall, without further 
proof, sufficient ‘ovidenoe of its 
contents, but the sect. does not make 
...2 copy evidence either of the truth 
of the contents or of the identity of the 


a ee ene 


person by whom the ori was made, | 


768 


re e Tevad. on other grounds, 18 A. R. 


PART IV. SECT. 10, SUB-SECT. 4.—B. 


sx. To what documents rule applicable 
— Notice of appeal.J—As a notice of 
appeal is not an instrument tendered 
in evidence, but merely a step in the 
procedure of appeal, the failure to 
stamp it cannot be rectified under the 
proviso to sect. 22 (1) of Act 30, 1911.— 
ANNAMA ot. EXXPRENS COLLECTION 
AGENCY (1929), 50 N. L. RK. 77.-- 


PART IV. SECT. 10, SUB-SECT. 8. 


2608 i. Funality of judge's ruling. }-— 
Once the trial judge, with the question 


of the want of proper stam resent 
in his mind, has actually a tted a 
document in evidence, Stamp Act, 


8. 36, prevents such admission being 
called in question, exce ope as provided 
in s. 61, at any stage of the same suit 
or proceeding, & ue in appval, on 
the ground that the instrument ha» 
not been properly SC inpaL —-GURDAS 
suatani CHAND rt GURANDITTA Man 
(1929), I. L. rm ll Lah. 17 2—IND. 


PART IV. SECT. 11, SUB-SECT. 2. 
2634 ii. ——— -}—Where, in 
an action for wages & ov overtime, hased 
on the award of the Commonwealth 
of Conciliation & Arbn., the only 
evidence Rs the bebe wae a printer 
ecument purpo: oO @ copy o 
the award Say the imprint R By 
authority : H. J a soe Govt. Printer, 
Melbourne” : the award was 
not proved. rts ORTH ELECTRICITY 
Co., Lrn. tv. RUTHERFORD, [1927] 
Ss. A. 8. R 273.— AUS. 


PART IV. SECT, 11, SUB-SECT. 4.—A. 
2667 i. ——- Res inter alios acta— 
Conviction for murder.}——On an applica- 





2683. Add. Annotation :-—Mentd. A.-G. v. 
B. C. (1926), 438 T. L. R. 99. 

2685. Add. Annotations :—Mentd. A.-G v. Hornse 
B. C. (1926), 43 T. L. R. 92; Reigate Corp. 
v. Surrey County Council, [1928] Ch. 359. 

eas et oe Caheade arias Bournemouth- 

wanage Motor Road & Ferry Co. v. Harve 

& Sons, [1929] 1 Ch. 686. se ara 

270724. .]— Davies v. Lownpes (1835), 1 Bing. 
N. C. 597; 1 Hodg. 125; 2 Sccth W113 a 
L. J. O. P. 214; 131 BH. R. 1247; on appeal 
(1838), 4 Bing. N. C. 478, Ex. Ch. 


Annoiations :—Mentd. Cowley rv. Cowley, [1901] A. C. 450; 
Re Greenwood, Goodhart v. Woodherd, cry 2 cy. he 


2709. Add. Annotation :—Folld. Little v. Little, 
[1927] BP. 224. 

After this case add, “Sec, also, HUSBAND & 
WIFE, No.,2763a.”’ 

2722. Add. Annotation :—Consd. Partington v. 
Pactington & Atkinson, [1925] P. 34. 

2728. Add. Annotation :—Consd. Partington v. 
Partington & Atkinson, [1925] P. 34. 

2733. Add. Annotation :—Generally, Mentd. Mars- | 
land v. Taggart, [1928] 2 K. B. 447. 

2757a. ——.]—In a suit for restitution of 
conjugal rights, the validity of the marriage 
in Jamaica having been proved in a previous | 
suit of a similar nature between same parties, 
further proof of its validity was not required. ! 
—VERNEY v. VERNEY (1920), 36 T. L. BR. 203. 

2825. Add. Annotations :—Mentd. Auchteroni »v. 
Midland Bank, [1928] 2 KX. B. 294; Reckitt 
v. Barnett, Pembroke & Slater, [1¥2%] 2 
K. B. 244. 

2880. .idd. Annotation: -Refd. Brown v. Dayen- 
ham Urban Council, [1029] LK. B. 737. 
2971. .1dd. Annotation :—Mentd. Gilbey v. Gilbey, 

[1927] P. 197. 

3036. Add. Annotation :--Refd. Selby v. Atkins 
(1926), 145 L. T. 45. 

3107. Add. cAnnolation : --Mentd. He ‘Transferred 
Civil Servants (Ireland) Compensation, [129] 
A.C, 243. 

3122a. ——- ——~.]—In proceedings in the cts. 
of this country by or against the ruler of a 
colonial State whose status is disputed a 
written statement by the Secretary of State 
for the Colonies that the ruler is an inde- 


Hornsey 
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communication from the Crown &, therefore, 
conclusive, & the ct. will accept it without 
considering whether it Is borne out by docu- 
ments which are appended to it.—Dorr 
DEVELOPMENT Co. v. KELANTAN GOVERN- 
MENT, [1923] 1 Ch. 385; 02 L. J. Ch. 278; 
129 L. T. 200; 89 T. L. R. 187; 67 Sol. Jo. 
260, C. A. 

Annotation :-—~Apld. Engelke r. Musmann, [1928] A.C. 433. 

3122b. ——.}—Durr DEVELOPMENT Co. », 
KELANTAN GOVERNMENT, No. 126 ta, ante. 





3125. Add. Annotations ;—Consd. Musmann »v. 
Engelke (1927), 96 IL. J. 1K. B. 821. Mentd. 


Dickinson v. Del Solar (1929), 45 T. LR. 637, 

3157. Add. Annotation : --Consd. Re Stollery, Weir 
ve. Treasury Solicitor, [1020] Ch. 284. 

3158. Add. Annotation :— Overd. Re Stollery, Weir 
v. ‘Treasury Solicitor, [1026] Ch. 281. 

3159. .1dd. Annotation : -~-Folld. Ive Stollery, Weir 
v. Treasury Solicitor, [1020] Ch. 284. 

3163. .fdd. Annotation: Folld. Ke Stollery, Weir 
v. ‘Treasury Solicitor, [1920] Ch. 281. 

3164. .tdd. Annotation: -Folld. He Stollery, Weir 
tv. Treasury Solicitor, [1926] Ch. 284. 

3165a. Marriage of parents.}|—In an action 
brought by pltfs., who claimed to bo two of 
the next of hin of an intestate, for administra- 
tion of her estate, the usual order for inquiries 
as to the next of kin & hetw-nt-law of tho 
infestate was made. Im taking those in- 
quiries before the master it became necessary 
to prove the howful marriage of the parents of 
the intestate before her birth &, as no record 
of the marriage could be found, @ summons 
was taken out by pitts. for the determination 
of the question whether three certificates of 
buth of three of the children, including the 
intestate, of those parents & a certificate of 
death of cone ot those childten were prima 
Jacte or avy evidence of the lawful marringe 
of the parents: /eld: the certificates wore 
adiusstble, but not alone sufficient, because 
taken by thempelves they did not identify the 
persons therem meationed. It would be for 
the master at the inquiry to determine 
Whether the certificates, taken in con- 
jyunction with the other evidence adduced 
betore him, were suffierent to establish the 
fact of marnage between the parents in 


pendent foreign sovereign is equivalent to a 


eee od 


tion by a husband, who has killed his 
wife, or lus attorney for a grunt of 
administration a certified copy of the 
conviction is admissible, not merely 
as proof of the conviction, but alsu as 
presumptive proof of the comunission 
of the crime.- -He NOBLE (Sask.), (1927) 
1 W. W. RR. 938.—CAN. 


PART IV. SECT. 11, SUB-SECT. 4.—C. 


2690 i. Evidence of commissuiw of 
crime - Presumplive evidence.|— Re 
NOBLE, No. 2667 i, ante.—CAN. 


PART IV. Ber. 11, SUB-SECT. 6.— 


2789 i. No opportunity to croes- 
czamine.jJ—Held: the evidence was 
inadinissible.—JoHNSON wv. Tk. (Ont.) 
(1911), 13 Exch. C. R. 389.—CAN. 


PART IV. SECT. 11, SUB-SECT. 12. 


3004 I. Llow proved—Production of 
copy printed in Stationcry Office.)— 
The District Ct. Rules are rules made 
by a minister within Dovumentary 
Evidence Act, 1925, s. 4, & the produc- 
tion of a copy of the rules, printed in 


JS. 


ee ea me 


question. 


the Stationery Office, In prim’ facte 
evidence that tho rules’ have been 
validly made,--Tanusey vr. Disrricer 
JU rick FOR Country or Krury, (1923) 
I. it. 358.—IR. 


PART IV. SECT. 11, SUB-SECT. 15. — 
sx. LProof--Writ of ererution.) — 
STUART v. ANDREWS (1827), N. B. Dig. 
332. —CAN. 
sy. ——— ——.]—Dor d. Srockina 
HP ae (1842), 2 Ont. Dig. 2665.— 


PART IV. SECT. 12, SUB-SECT. 10. 

sa. Iritish consul abroad 6 rlifeate 
on point of law. }—A British consul may 
prove by certiticate a point of 
oreign law which he is col eene to 
rove by _ affidavit.-- fe  SERUMAN 
S3TATR, (1928) 1 W. W. RK. 601. CAN. 


PART IV. scam ar SUB-SECT. 10 -—— 


sb. Certifioate of professor of 
anatomy.}—-A  oertiticate from _ the 
professor of anatomy at the Grant 


769 


Ke 


Wouille, No. 


ee 


Medioal College, Bombay, as to certain 
bones sabinif ted tohim forexamination, 
f4 not per se adniasiblo in ovidonce, 
but inust be proved by calling tho 
professor as a witness.---lt. v. ANMILYA 
(1922), 1. I. 2k. 47 Bom, 74.--IND. 


PART IV. SECT. 12, SUB-SECT. 14. 


sc. Itegulation of Muniater of Crown 
In posecaston of prosecuting counsel - 
Whether amounts ta production. J-- The 
fact that counsel for the prosecution 
has a copy of a regulation mado by a 
Minister of the Crown in his possession 
at the trial & ovailable for (he perusal 
of the Justico hoating the case, does not 
amount to its “ production ' within 
Canada Evidence Act, 4. 21, at lowst 
when ne opportunity is given the 
accused’ counsel to peruse it or object 
to jt. --k ao Yann CLs & Yue Low 
(sank.), (1929) 1D. 1. Bohs 50 
Cun. (rink. Cas. 440, [2925] 3 W. W. 
hi, 554. —CAN. 
PART IV. spat SUB-SECT 15. — 

- (a). 

11. ~ Value ag evidence.) ~-HEAIII 
vy. PoRiAGS LDA Pratinis Cornyn (1909), 
18 Man. L. R. 693.—CAN. 
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315%, overd.— 


oo 





Cases 3165a—3589. ENGLISH AND EMPIRE 


Re STOLLERY, WER v. TREASURY SOLICITOR, 
[1926] Ch. 284; 95 L. J. Ch. 250; 184 L. T. 
4380; 90 J.P. 90; 42 T. L. R. 253; 70 Sol. 
Jo. 885; 24 L. G. R. 173, C. A. 

3177a. ——— Marriage of parents of deceased.}— 
Re STOLLERY, WEIR v. TREASURY SOLICITOR, 
No. 3165a, ante. 

8179. Add. Annotation :—Distd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

8287. Add. Annotations :—Apprvd. Hendon Paper 
Works Co. v. Sunderland Assmt. Com., 
{1915] 1 K. B. 763. Folld. Fowler (Leeds) v. 
Wunsict Assmt. Com., [1917] 1 EK. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Seon v. Redheugh Oolliery, [1925] A. ©. 

3288. Add. Citation:—-1 B. R. A. 210. 

Add Annotations :—Folld. Fowler (Leeds) v. 
Auunslet Assmt. Com., [1917] 1 K. B. 720. 
Expld. & Distd. Gateshead Union Assmt. 
Com. v. Redheugh Colliery, [1925] A. O. 
309. Refd. Davis v. Pontypridd Union Assmt, 
Com., Rhondda Overseers & Rhondda U. O. 
(1916), 85 L. J. K. B. 1546. 

3289. Add. Crtation :—2 B. BR. A. 592. 

Add. Annotation :—Expld. & Distd. Gates- 
head Union Assmt. Com. v. Redheugh 

3849. Add. Annotation :—Consd. 
Avgherino, [1927] 2 Ch. 33. 

3871. Add. Annotation :—Refd. Re S' sllery, Weir 
v. Treasury Solicitor, [1926] Ch. 284, 

3876. Add. Annotalion :—Mentd. Warren v. War- 
ren, [1925] P. 107. 

8877. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3888. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [18026] Ch. 284. 

3880. Add. Annotation :—Consd. Re Stollery, Weir 
v. Treasury Solicitor, [1926] Ch. 284. 

3419a. S. P. Monny v. Money & Turner (1927), 
71 Sol. Jo. 666. 

38422a. -——- -—--—- ---—-.]—As Jersey is in the 
diocese of Winchester, it is unnecessary to 
call a Jersey lawyer to prove a marriage 
celebrated in a church in Jersey.—PRITCHARD 
v. PRITOHARD (1920), 37 T. L. R. 104. 

3428a. —-——- ———.}~A marriage performed 
by a Church of England clergyman in an 
Anglican Church in British India may be 

roved either (1) by production of the India 

fice certificate, or (2) under Evidence 
(Colonial Statutes) Act, 1907 (c. 16), by 
cheery a eka apace a Map henear pa issued 

rom the Chure signed by the clergyman, 
together with the relevant Indian Act.— 


Busby v. 











acres: 





_— <a 


PART IV. SECT. 12, SUB-SECT. 19.— 
C. (d) iil, 


ex. Cerisvficate of bantism—Admia- 
sible. }}--SUTHERLAND v. YOUNG (1884), 
1 Man. hl. R. $8.—OAN, 


PART IV. SECT. 12, SUB-SECT. 19.—G. 
ay. Register of titles to land 


| 1ecords, 


How 








admissible 
Evidence Act, a 35, vames with the 


circumstanoces.—GANGABAI 
vee (1929), I. L R 54 Bom 


PART IV. SECT. 12, SUB-SECT. 21. 


Digest SUPPLEMENT. 


Pawson v. PAWSON (1930), 99 L. J. P. 142 ; 
148 L. T. 440; 46 T. L. R. 543. 

8428b. —— Of entry in ecclesiastical register 
—With relevant Indian Act.}—PAWsON v. 
Pawson, No. 3428a, ante. 

3435a. -}-A marriage in the 
Anglican Cathedral at Shanghai, China, may 
be proved by the production of the marriage 
certificate, duly signed by the clergyman, as a 

MATTHEW: 














common w mar — sw. 
MatTruEews (1930), 99 L. J. P. 142; 143 L. T. 
440; 46 T. L. BR. 648. 

3436a. —— ——— South Africa.]—WATER- 
FIELD v. WATERFIELD & PRETORIUS (1929), 
73 Sol. Jo. 300. 








84387a. —— -—— — ———— — ———.]— L. (OTHERWISE 

on L. (1919), 86 T. L. 148; 64 Sol. Jo. 

8448. Add. Annotation :—CGenerally, Mentd. Per- 
forming Right Society, Ltd. v. Bray U. D. C., 
[1980] A. C. 377. 

8466. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 188 L. T. 183. 

34838a. ——- ——_.]—Held: the production of the 
register from the custom house was con- 

clusive evidence of ownership.—MARSH v. 

Bones (1802), 4 Esp. 98; 170 B. R. 656, 


8608. Add. Annotation :—Mentd. Juggi Lal-Kam- 
lapat & Juggilal-Kamlapat Mulls of Cawnpore 
v. Swadeshi Co. (1928), 46 R. P. OC. 74. 

3518a. Stationers’ Hall register—-Of first per- 
formances of dramatic productions. }—FaLcon 
v. Famous Piayrers Firm Co., Lrp., No. 
624a, ante. 

8526. Add. Annotation :—Refd. RN. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


8589. Add. Annotation :—Mentd. Foster v. Driscoll, 
pa oeey. he nee Lindsay v. Driscoll, [1929] 


3543. Add. Annotations :—As to (2) Consd. Falcon 
v. Famous Players Film Co. (1926), 135 L. T. 
650. Apld. Re Stollery, Weir v. Treasury 
Solicitor, [1926] Ch. 284. 

8547. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. C., [1927] 1 Ch. 367. 

3572. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. OC. 290. 

3580. Add. Annotation :—Refd. Busby v. Avghe- 
vino, [1928] A. C. 290. 

$584. Add. Annotation :—Refd. Stoney v. East- 
pours R. C. & Devonshire (19286), 185 L. T. 

8589. Add. Annotation :—Refd. Busby v. Avghe- 
rino, [1928] A. C. 290. 


—. 


under Indian 


as to delivery of patent—iIn 
8¢ *s handuriing—Whether proof 
HB gia pint of eerie Qu. : whether 
the evidence of the secretary of the 
provinee, that it appears by an entry 
in his own handwriting, 1n a book kept 
cae SO oe we re 
deltvi ° e ore 
felt sure that it was d ; 











vw. Faki- 
e 836.— 


}~-The contents 
thin the 


proved 
Local tatration of le| of a atatute of any provinoe wi elivered to A 
(ireland) Act, 1881 (c. 66).}—Tho above King’s dominions: lay be proved by | °F tis servant, but eee ee 
0 auction of a 00 ef 

documente keptin the office forregistra-| to bo printed under the authority o Treen eae pen. patent — 
tion of titles are public dooumente.— | the Legislature of that pro —— | 33.—cAN. N ¢ )» 5 0. B. 

Hi VITZGERALD, [1025] 1 I. R. 43.— Rosey aca Co. v. arr eee , 
Cane) 2D: B98; 680. L. KR. 683.— | aan ry. sect. 18, SUB-SECT. 2.—A. 


sa. bheight of evrdence.}—-The im- 


portance «as evidence of revenue aa. Records of 


PART IV. SECT. 12, SUB-SECT. 22. 
ecorctary 


admissible in evidence, under Evidence 
of provinee— | Act, 1873, ». 34, without any formal 
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8686. Add. Annotation :—As * (2) Consd. Busby | 8907. Rea ec Annotation an to (8) _ Moser 


8784. Add. Citation :—2 B. R. A. 588. sete. Add Annotations .—Mentd. Great Ww tern 
8780. Add. Annotation :—Mentd. Lord Strath- Ry. v. Monmouthshire County Council (1929), 








cona 8.8. Co. v. Dominion Coal Co., [1926] 88 J. P. 142; Great Western Railway v. 
A. 0. 108. Monmouthshire County Counvil (1029) O4 
sasocee 1 Oso ; e: Hayton (1828), 6 J.P. 
8911. Add. yee :—Consd. Stoney v. Eaat- 
Ai tttons ie eTneG. Bercy o. Windham (1844), 6 Q. B. bourne R. C. & Devonshire (1926), 95 I. J. Ch. 
8834. Add. Annotation :—Mentd. Riley v. Brown BOs Neth ete ite tiene ee 
(1820), 98 L. J. K. B. 789. 140, Mentd Moser v. Arabyeaide v D.C 
88387. Add. Annotation : —— Mentd. Bernard v. (1924) 8) J. p. 118. se 
Williams (1928), 189 L. T. 22. : sits 
3850a..—— Following letters.|—Letters following | 9814. After this case add “ See, also, HicHwaxs, 
a letter written “ without prejudice ’’ should pee oe 
be treated as being also inadmissible, unless | 8019a. To prove state of a d. 
Lana is a apne bring ha chain of core FENTON v. BUTCHER (1847), 9 L. T. O. S. 82. 
spondence ca at the ensuing letters _ ; ; 
are lag ee paraees & rece eee ett ‘5 a ais oe mn 
TELEGRAPH Works Co., Lrp. v. CHAPMAN \ : is 
(1926), 20 B. W. C. C. 18 4, C. A. Transferred Civil Servants (Ireland) Com 


: pensation, [1929] A. O. 2438. 
pasts on ae } oo ee Cie | $947. Add. Annotations :—Mentd. Capel St. Mary, 


Suffolk vy. Packard, [10927] . 280; He 
a a Mentd. Wing Lee v. Lew, [1925] Trackers i oa _Servante Ipeland) ‘Come 
8902. Add. Annotation Reta. Layzell v. Thomp- pensation, 


Part V.—Witnesses. 


3975a. —-—-.}—A judge cannot exclude a child- about the child’s understanding of an oath or 
ites oe dhe box on the ground that the of the duty of telling the truth.—-h. v. 


case is unfit for him or her to be concerned Moscovitcy (1924), 18 Cr. App. Rep. 87, 
in; his power is limited to the usual inquiry | C.C. A. 


ee —_— - me Seed 





Re TN A UNAS enero atemetment 


roof that they were regularly kept tu ; PART IV. SECT. 13, SUB-SECT. 11. Bi ad delivered are ' bovks ” within 
th he course of business. The Legis- 3870 i. Admissibility. }—Held . a ek ss, ae He eres Courts Act, 


lature, in sect. 34, hus dispensed with telegram received by pitf. from | “+ | GO. 44.—-FARGEY v. 
the necessity of such formal proof, decpased waa not admissible in evidence | aa lipo | od Su Pret eis J 
which was required by the former Act = without provi that doocased had sent gay , ' 
IT, of 1855, In order that account | a tolegram in those terma, & that tho : 
hooks may be deomed regularly hept hy nal telegram, sigued by deceased, 
in the course of business, it in not | hed been destroyed or lost.—-ADAMBON 
necessary to show that they had been , . ay ACHON (Sask.) (1912), 23 W. DL. R. 


se. Certificate of weighmnaater.|— Held : 
prima Pie evidences only of welgbt at 
the timo of woighing.— St Nay & 


took k olane ~ iyrenon ae Naveen | 494.—CAN. RTS De Le B. ote Onp27 | 3 
v. (1 ry. b. 

PRASAD a All. 864.—- m KR. 491: 33 Can. oly. Cas. 86; 

IND. A (1929) I wh bt | PART IV. SECT. 13, SUB-SECT. 12. (Sask. L. R. 665.—-CAN, 


qt. ——~ -— —.}] —WII! proved before 
PART IV. SECT. 13, pen 2,.—B, | @ notary public, & recorded during | parr v. SECT. 1, SUB-SECT. 1, - 
a e 


| 
| 
F 
sb. To prove to whom er ven.J— | admitted in evidence. —MUREA é 


the lifetime of testator, properly 
sprees 3974 ili. -- —-.}— Now bade ordered 
Ware reo PUITLLMR (1888), a7 ’B. R Dorr (ass), & age B. oreo 351 on 1 a ertion for eg oo, on the 
i re groun Q udgo na 
PART IV. SECT. 13, SUB-SECT. 4. where "pits 7 counsel in "open obi expresily directed the jury that, the 
Books of railway companies— mary, | & that deft. claimed under a | yO" decked on tho tosthnom at tne 
Repair book. |—CANADA VCRNTRAL Ry. | will, the defence was conducted | seine pltf., eoven years old ue ial 
Co. v. MCLAREN (1883), 8 A. R. 564,— without the produston of the will, | jot sworn, unless it was corroborated 
counsel had ’ 

OAN. ay if the See eee nod At by Come, other material, us gory te 
ae ou. © had warne ury to 
PART IV. SECT. 18, SUB-SECT. 5. ought to have beon produce ed. Dox po tp Fist testinony very carefully, 
di. —~ ——.}—A book main- emery e ann ’ —ROBINSON v. BURNY & Lap. & 
tained by members of a 3 immally of v. 4 —t Cuvacst, [1928] 1D. 1, 107 (19261 

hereditary bards, contain entries 2 . 2. {. 76; 4 

of domestic events occurring in the | PART IV. SECT. 18, SUB-SECT. 2 , ‘ 

ally oul tes condere eerie, | 2088 eye ees | S078 i od, tan ae 
events reco such as are | no evidence ** within tho rogt remnent o 
usually known to a family bard in | the lands he wasemployed tosurvey.-- | alberta Evidence Act, 4. 19, t the 


ti with his —Held: | R. v. Prick Brotrners & Uo., [I 525) 
edmisnible as evidence nonce ain the | 3D. oe R. 595 : revag., (1924) 3 DL. R. 
relationship of the members of the | &17.-—CAN. 


upsworn testimouy of a child at tender 
years must be corroborated, mean 
evidence mater) a ane e, insue which 


famil ose histo entered must bo sustained b on. 
therein ANAND] 0. NAND Lat (1924), PART IV. SECT. 20. whowe bohalt the child's ev! pe 

I. L. B. 46 All. 665.—IND. 3962 {. Accountsa—Carbon paduned: Lag poned babar ll hat fama 

within Count " Courts a negligence, it means evidence relat in 

gina of ppt 18, SUB-SECT. 7.—B. | Whether Books 1a Gu Ow ether | to the alleged negligence. The evidence 

Murry ov. Macuin | carbon copies of showing an relied on as corroborative fn the prevent 

(1990), AT'N. Le R. 256-28. AP. Sccount fer goods alleged to havo been ' care did not go 80 far as to touch the 
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Cases 3980a—4299. ENGLIsH AND Emprre Dicest SuPPLEMENT. 


3980a. ——— ————- Examination by judge in private 
—Ilegal.}—The examination of a child 
witness by the judge in private in order to 
ascertain whether the witness was capable of 
understanding the nature of an oath 1s illegal 
& is sufficient to invalidate a conviction.— 
R. v. DUNNE (1929), 99 L. J. K. B. 117; 148 
L. T. 120; 21 Cr. App. Rep. 176, C. C. A. 

4027. Add. Annotation :—Refd. Isaacs v. Cook, 
{1025] 2 K. B. 391. . 

4029. Add. Annotation :—Apld. Isaacs v. Cook, 
[1925] 2 K. B. 391. 

4053. Add. Annotation :—Mentd. R. v. Central 
Criminal Court JJ., Ha p. L. C. C., [1925] 
2K. B. 43. 

4077. Add. Annotations :- Apprvd. & Apld. Re 
Paget, Ex p. Official Receiver, [1927] 2 Ch. 85. 
Refd. Re Jawett, [1929] 1 Ch. 108. 

4180. Add. Annotation :—Refd. R. v. Bath Com- 
pensation Authority, [1925] 1 K. B. 685. 


4148. Add. Annotation :--Refd. Minter v. Priest, 
[1929] 1 K. B. 656. 


4161a. Acting for partner.] —A., a solr., being 
engaged in negotiations for the sale of an 
estate of his own, devolved the conduct of 
the business with regard to it on his partner, 
& made certain statements to him :—Held: 
the relation of solr. & client existed between 
them, & the communications were privileged. 
—BAMISH v. OwENns (1846), 7 L. T. O. S. 66. 


4190. Add. Annotation :—Consd. Mint r v. Priest, 
{1929} 1 K. B. 655. 


4192. Add. Annotation :—Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 


4199. Add. Annotulion :--Apld. Minter v. Priest, 
[1929] 1 K. B. 655. 


4201. Add. Annotation :— Apprvd. Minter v. Priest, 
[1929] 1 K. B. 655. 


4211a. - -} A statement made to a solr. by an 
actual or potential lay client is privileged, 
& whilst it so remains cannot be received in 
evidence. -HARRIS vt. HARRIS (1930), 90 
Le J. BP. 140s ATT. LR. 153 Ti Sol. Jo. 
765; 28 1. G. RK. 6fl, D.C. 


4218a. ——- -—— _- ——.] —- (1) Communications 
passing between a solr. & a prospective client 
with a view to the client retaining the solr. 
on professional business are privileged from 





question of negligoncoe.—- CUTHBERTSON p 
v. LETUBRIDGE, [1928] 2 D. L. R. 662 ; 
[1928] .W. RR. 815; revad., (1929) 
4). L. 2. 1052; 8. 0. R. 176.—CAN. 
3076 ii. -}—-A child of ten said, 
**] know I have got to tell tho truth, 


QD. 391) 4. 








-J}—-A prosecutor who 
has conducted a preparatory exaimina- 
tion in a magistrate’s ot. is a competent 
wituess for the Crown at the trial._— 
ae Becker, (1929) App. D. 167.— 


disclosure, even if the solr. does not accept 
the retainer. 

(2) Conversations between a solr. & client 
relating to the business of obtaining a loan 
for the deposit on the purchase of real estate 
are privileged from disclosure, as the business 
is professional business within the ordinary 
scope of a solr.’s employment. 

(3) Where the relation of solr. & client is 
established, any conversation passing between 
them, to be protected from disclosure, must 
be fairly referable to that relation; it must 
be for the purpose of giving or receiving 
professional advice. — MINTER v. PRIEST, 
[1930] A. C. 568; 99 L. J. K. B. 391; 1438 
L. T. 57; 46 T. L. R. 301; 74 Sol. Jo. 
200, H. L. 

tnnolation j, Generally, Consd. Harris v. Harris (1930), 47 


Li: 
4217. Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 


4218a. 7 - ———.]|—-MINTER v. Priest, No. 4213a, 
ante. 
4228a. ——-.]—Pltf., who had been 








employed by deft. to take care of his house, 
but who had subsequently left it, brought an 
action against him for breach of promise of 
marriage. Deft. had threatened to proceed 
criminally against her on a charge of taking 
away some of his property from the house. 
The ct. refused to compel pltf.’s attorney to 
disclose her place of residence, as deft. knew 
who she was, & had avowed that he sought 
the information with the view of effecting 
her arrest on the criminal charge.—HARRIS v. 
H1OLLER (1849), 19 L. J. Q. B. 62. 

atiiclahiom :~—Refd. Cox r. Bockett (1865), 18 C. B. N. 8. 


4230. 1dd. Annotation :—Generally,,Mentd. R. v. 
Southampton County Confirming Committee, 
Ec p. Slade, [1929] 1 K. B. 2€38. 

4259. Add. Annotation :—Consd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4275. Add. Annotation :—Refd. Minter v. Priest, 
[1929] 1 K. B. 655. 

4286. The first line of the text of the paragraph 
should read ‘‘ Where at law the party 
calls.”’ 

4299. Add. Annotation : —Mentd. Salvesen (or von 


Lorang) v. Austrian Property Administrator, 
[1927] A. C. 641, 


is highly objectionable.—PARRY v. 
PARRY, [1926] 3 D. L. R. 95: [1926] 
2 W. W. R. 185; 20 Sask. L. R. 474.— 





I know where you go when you don’t sg. Juryman in first action—On . (a 
tell the truth, Yo gaol" :-—Held: this hear} sal.) : ag 
anawor wae uot inconsistent with an rn es Siar At tbe Beonog 4060 r Canada 


understanding of the uature & quality 
of an oath, although showing no 


appreciation of reward & punishment 


his fellow jurymen. 

in a future state.—SPpooner?. TAYLOR, — rojectar } 
(1996] S. A. S. It. 396.--AUS. jected on 

$979 iv. ———- —-— Canada FEridence 
Act, 8. es rap * RR. art! 4 at the new trial: —Hild: 
D. L. R. 245; (1927) §. CL 1 486; 
48 Can. Crim. Cas. 97.—CAN. what he actually saw 

3078 v. —— —-— .J-R. «. Frr- 
PATRICK, [1929] 1D. 1. R. 806; 2 &dinissible.— Mackay 

. W. R. 393; 61 Can. Crim. Cas, 38 8, RL N.S. W, 
146; 40 B. CR. 478. -CAN. W. N. 86.—AUS 

4001 1}. 





PART V. SECT. 1, SUB-SECT. 1.—B. 

g (p. 390) i. — — Agent conducting 
oase.J—An agent conducting a case in 
the Burgh police ct. is a competent 
witness in the cawse.-—CAMPBELL ft. 


when he is not 


in his 


of & uew trial, a juryman in the first 
action was called to give evidence us 
to what he saw whilst on a view with 


e@ ground that having 
been a jury man in tho first action he 
was not competent to give evidence 


was competent to give evidence of 
provided the evidence was otherwise 
340; 


Sulicitor.]—A_ solr. is 
a competent witness for his client, &, 
also acting as an 
adv ocate, there is nothing reprehensible 
being & witness. 
advocate can testify for a party whose 
cause he is conducting, the 


xxi. < nde 
Be enh Act, 1878, 8. 123, accused 
is not bound to criminate himself.—R.r. 
HALrin (1886), 12 O. KR. 330.—CAN, 


4060 xxii. -}—The refusal “‘ to 
answer any question touching the 
case"? in Liquor License Act, s. 115, 
means any question which may be 
lawfully put, which the witness is 
otherwise bound to auswer.—ZHe ABK- 


PART V. SECT. 2, SUB-SECT. 4.—C. 


4105 i. Who may take ebjection—Not 
counsel.}—Tho claim for protection 
against incrbninating questions is a 
personal one & must be made by the 
party himself & under oath. The 
objection of his counsel will not do.— 
hk. eee (1909), 7 E. L. R. 50. 


His evidence was 





the witues. 
& observed 


v. En1as (1028), 
45 N.S. W. 


While au 


practice 


172 


4428a. 


4455. Add. 
446 ta. 


4472a. 


4305. Add. Annotation :—Consd. Watt ». Longs- 


don, [1980] 1 K. B. 1380. 


Application to set aside—Whether 
**in ’’ action.|—Held: an application by a 
a person, who had been served by one of 
the parties to an action with a subpena duces 
tecum, to set the subpoona aside was an 
application “in ’’ the action within R. S. C., 
Ord. 52, r. 2, although appct. was not a party 
to the action, & the application could not be 
heard.—R. v. INVEstors’ Review, ItD., 
Ex p. WHEELER, [1928] 2 K. B. 644; 97 
L. J. K. B. 802 3 140 L. 1 43 : 44 i T.. R. 
724; 72 Sol. Jo. 570, D. C. 
Annotation :-—Mentd. 
Avgherino, [1927] 2 Ch. 33. 
.}|—The possession of a solr. is, for the 
purpose of a subpwna dures tccum, the 
possession of the client.— JoRDAN v. ROBERTS 
(1862), 7 L. T. 68. 

Court not entitled to impound.| - 
Re Tin., Ea p. PARSONS (1871), 19 W. R. 825, 





Busby 


v. 








4AT7. Add. Annotations :—Refd. Re Cameron's 


Coalbrook, etc. Ry. (1859), 25 Beav. 1; 


Lockett v. Cary (1864), 3 New Rep. 405; 


Fowler v. Fowler (1881), 29 W. R. 800; Re 
Hawkes, Ackerman v. Lockhart, [1898] 2 


Vol. XXJI.—Evidence. Cases 4805—4829. 


4586. Add. Annotation :---Refd. 
[1926] F. 180. 


4594a. -- — Witness not called.]—-Whero a charge 


The Massilia, 


for the attendance of such witness was 
allowed, because counsel in advising on 
evidence thought that tho witness was 


that was a dangerous 

rocced, & one upon 
Which an allowance or disallowance ought not 
to be founded. Tur Lorp Srratrucona 
(No. 3), [1926] W. N. 270, CL. A. 

4649. Por “ (eirea 1660)" read “ (circa 1670). 


4722. .idd. Annotation: Rofd. . v. Huntingdon 
Confirming Authority, (1020) 1 K. B. 60x. 


4729. .tdd. Annotation: As to (2) Refd. R. vu. 
Anderson (1929), 142 1. T5680. 


4729a. Whether obligations of oath understood— 
When witness may be asked.|—A judge is 
entitled to question a witness at any stage 
of his evidence with a view to ascertaining 
whether he recognises the obligations of an 
oath.— Ik. v. Wirson (1024), 18 Cr. App. Rep. 
108, CG. CL. A. 

4734. 1dd.  .tnnolation: Consd. Tala’ Indar 
Prasad ov. Lala Jagmohan Das (1027), 48 
Tod. Re. 586. 


necessary: Held: 
ground on which to 


Ch. 1. 


4521a. —— Put In witness-box but not examined. 
—Held : his costs of travelling & attending 
the trial ought to be allowed.— FLOWER v. 
GARDNER (1857), 3 CG. BR. N. S. 185; 
L. J.C. P.56; 301. T. 0.8. 1385; 140 FB. R 


710. 


PART V. SECT. 2, SUB-SECT. 10. 
_ ak. Whether Act of 1696, ¢. 25, applies 
in questions between.|]—GALLOWAY , 
GALLOWAY, [1929] S. C. 160.-—SCOT. 


PART V. SECT. 3, SUB-SECT. 2.—- 
B. (d). 


sa. Notes made ny police officer.) —- 
Notes made by a police officer for the 
purpose of waking ai report to his 
superior officer are confidential, & 
their production cannot be insisted on 
by accuscd.— TINSHELWOOD v. AULD, 


PART V. SECT. 3, SUB-SECT. 5.—A. 
4498 iii. ———- Arporl witness. j}—Held: 


@ medical witness could not refuse to | 


give evidence becaupe his fees bad not 
been pald.—h. v. HcsBiey (N. S.), 
1925] 1 D. I... R. 4945 43 Can. Crim 
Cas. 208.—CAN. 


PART V. SECT. 3, SUB-SECT. 5. 
D. (a). 








4548 Vv. -]—Where there 
was sufficicot evidence before the trial 
judge to warrant him tin finding that 
deft. came from Cuba to St. John, not 
merely because he waa a necessary) 
witness & wished to testify at a trial 
on his own behalf, but that he would 
have come as he did had there bern 
no trial of the cause expected :—-JTeld - 
deft. was not entitled to be paid 
travelling expenses under such con- 
ditiona.—Purrry Ick Crram Co. t. 
oP aa (1924), 52 N. B. R. 422. ~— 


4548 vi.- —- -+-A_ witnes:, 
who resides abroad, is entitled to the 
expenses of being brought before the 
ct. to give evidence & to the sub- 
sistence money due during the perio 
of detenti The same principle 


on. 
applies to the case of a party whose 
evidence is reasonably necessary & 
materia! for the yuo of his case & 
on his behalf.—LaNeLey v. D’ARcY 
(1929), I. L. R. 54 Bom. 62.—IND. 


li. ——— Whether applicable to Royal 


-_e 


vp Weaver, | 
v. Priest, [1 
Priest, [1 


tdd. 


27 ve 
4829. 


{anotation: 


4816. -idd. Annotations: -As to (2) Consd. More 


Weg] 2K. B. 520. 
O20) 1K. B. 655. 
O30, A. OC. 55m, 


Mentd. Bucrger v. New 


Expld. Minter 
Consd. Minter 


York Life Assce. (1927), 96 TE. J. 1K. BL 930. 


Commission.J-—Tho right of a witness 


in a civil proceeding to prepayment of ; 


conduct money & expenses to & from 
where he is ordered to be in attendance 
iy well settled, & the samo principle 
which applies to a civil procecding tn 
one of HLM, Superior cta. of record mu 
a fortiori apply to a Royal Com 
nuasion in the absence of express 
statutory power. -h. » MeAbAaM 
(1927), 50 Can. Crim. Casa. $1, 39 
B.C. 1%. 101. - CAN. 


PART V. SECT. 3, SUB-SECT. 5.  F. 


bi, - Award silent aa lo foes of 
uitnesses -f'ouer to grant fers vested 
awn artitrator.|} —U nder Public Worhs 
Act, KR. SB. OC. 1924, e 214, 4. 24, 
the arbitrators only are vested with 
authority to grant or withhold witness 
fees in) the ease of any particular 
witness, at any rato to the extent of 
deciding whether sach fees should be 
included in the bill of coats for taxa- 
tion or not, & what amount of pre- 
paratinn was reasonably necessary. - 
Re GstT Bros. & BURNABY (1928), 
39 B,C. 4703) (1928) 1 W. OW. OR. 
705.— CAN. 


PART V. SECT. 3, 
A. (d) 
sz. Defendant without notice of privi 
lege.) —An action for fulse arrest does 
net He for the arrest, under a 
caplas, of &® person who was a wit- 
ness in another suit.—THOMPHON ¥. 
SCHNEIDER, {1929] 1 TD. L. RR. O89, 
6U N. s. R329. CAN. 


PART V. sanel a GUBSSECT: I. 
. CG) J 

4645 i. General rule— Clear case must | 

be made out. |}—DESKOCHERS ¥. QUEBEC 

Liquor Commission & Sivanp (1922), 


SUB-SECT. 6. 


37 Can. Crim. Cas. 17; 23 Q. PR. 
427.—-CAN. 
4649 iv. ———.]~A witness, simn- 


moned by the High Ct. to vl ve evidence, 
left the jurisdiction without being 
discha 

permission of the ct., in order to avoid 


773 


as a witness & without the | 


, Kiveng evidence ; Meld: such con- 
duct) amounted to coufempt, & the 
1 With Ct. had inherent Jurisdiction to 


punish for that oontompt.. EBRAHIM 
Masoginkg PARK ot Ht. (1926), 
I. lL. h. t Ran. 2097. D. 


PART V. SECT. 4, SUB-SECT. tf. 
B. (a). 

e i. -| The facet that as de- 
ponent, who on being sworn raised his 
Me hand, did not kins or touch the 
Bible held not a ground for holding 
thut the affidavit was not validly 
sworn, BOURJOUIN 0 ROCAN (Man.), 
11920) 4 PD. wR. 100635 3 We. OW. dk. 
S90, CAN. 


PART V. SECT. 5, SUB-SECT. 2. 

4759 ii. Tuo plantiffa 
vilnesses.J- Semble: when there are 
two pitfs. & both are witnesses, deft. 
has not the right to fusist that whilo 
one of them is giving his testimony 
the othbershall beexeluded.- McInrynric 
DR a {1925) 2 W. W. RR, S81.- 


PART V. SECT. 6, SUB-SECT. 1.- A. 
sh. videare of forclgn wilncss - 
When interpreter allowed.|- While if 
is desirable that a foreigner should not 
he allowed to give his testimony through 
an interpreter if he really understands 
Englith, yet whore a witness porsists 
in statiug his ignorance of Englush & 
that he does not understand tho 
questions put to him, & there fa no 
evidence that he ts not speaking the 
truth, he should not be forced to tostify 
In English, petition} where the ronult 
is a mans Of unintelligible evidenoc—— 
PONOMOROFF v. PONOMOROFF, (1925) 
BW. W. AR. 673.— CAN 
-—~ In criminal triala.)—See 
CRIMINAL Law, Vol. XIV., p. 2th. 


PART V. SECT. 6. SUB-SECT. 2.— B, 

4830 1. —— Other defendant & hw 
untnesses.J}—On the trial of a civil 
action, other than for divorce, against 
more than one deft., when defts. have 





Cases 4848-—5197. 


4848. Add. Annotation :—Mentd. Smith's Potato 
ae ag v. anes Potato Crisps (1928), 45 


4849. Add. Annotation:—Mentd. La Radio- 
technique v. Weinbaum (1927), 187 L. T. 638. 

4859. Add. Annotation :-—Apld. Grinham v. Davies, 
[1929] 2 K. B. 249. 

4875. Add. Annotation :—Distd. 
(1927] 2 K. B. 687. 


R. v. Harris, 








aeSse -}- During a trial, counsel for 
the prosecution cross-examined the accused 
on the contents of an alleged document. 


The document was not produced, but counsel 
for _ the prosecution, believing that the 

would be in his hands before the end 
of he trial, suggested to the jury that the 
original was in existence:—Held: such 
crogs-examination, where the original docu- 
ment was in fact incapable of being pro- 
duced, was irregular & invalidated the 
conviction. —R. v. ANDERSON (1929), 142 
L. T. 580; 21 Cr. App. Rep. 178, C. C. A 

4902. Add. Wiiniation ‘-——Refd. RK. v. Andetaso 
(1929), 112 1. T.. 580. 

4974. Add. Annotation :—Mentd. Royal Wxchange 
Assce. v. Hope, [1928] Ch. 179. 

4997. Add. Annotations :—-Refd. Jacobson v. 
Frachon (1927), 138 1. T. 386. Mentd. 
Salvesen (or von Lorang) v. Austrian Property 
Administrator, [1927] A. C. 641. 


6022. Add. Annotation :—Refd. R. v. .‘opestake, 
Ee p. Wilkinson (1926), 90 J. P. 191. 


pleaded separately, but there is no 
vabstantial differencé in their interests, 
the judge may refuse to allow separate 
cross-examinution of co-deft.’a wit- 
nesses ; In other circumstances separate 
counsel may be allowed to be heard, 
with the consequential right to cross- 
heel ange coset or his witnessos.— 
Rapip Transit Co., 


he fow the 


MIL 6012 i, ——- B 
LTD, a fide) ‘1 ®D. L. R. i > (1926) O’Brizn (1888), 

7 W. - 643; 36 B. C. R. 345.— Cam. Cas. 282.—C 
tAN, | 
PART V. SECT. 6, SUB-SECT. 2.-- D. 

4839 vi. ———.}—Tho tostimony of a allowed to refreeh 


witness may not be contradicted in 
respect of # matter relevant only as 
affecting bis credibility. Kvidence Act, 


frosh in his mind 
copy har the ona cure & coat 


rect.—. ” 

ELDER, ‘liga 3 Deb. We i 447; itbe5} 
Ww. W.R 4 Can Crim. 

ase "35 Bian. $6 %. 161 

PART V. SECT. 6, SUB-SECT. 7.—G. 


j 
lout. 
AN. 


reforring to a memorandum m 
him, does not make such rnarmarendar 
seible as oe bee oe 


ENGLISH AND Empire Diaest SuppLEMENT. 


5027. Add. Annotation :—-Consd. R. v. Oopestake, 
Ez p. Wilkinson (1926), 90 J. P. 191. 

5045. Add. Annotation :—Generally, Mentd. Mellor 
v. Beardmore (1927), 44 R. P. O. 175. 

5048, Add. Annotations :—Mentd. Dotzauer v. 
Dotzauer (1926), 41 T. L. R. 289; Lankester 

v. Lankester & Cooper, [1925] P. 114; Preger 

(otherwise Prager) v. Preger (otherwise Prager) 
(1926), 184 L. T. 670. 


5067. Add. Annotation :—Mentd. Roberts v. Hop- 
wood, [1925] A. O. 578. 


5092. Add. Annotation :—-Mentd. Farr, Smith v. 
Messers, [1928] 1 K. B. 397. 


5099. Add. Annotations :-—Refd. R. wv. Liddle 
(1928), 21 Cr. App. Rep. 3. Mentd. R. v. 
Harris, [1927] 2 K. B. 587. 


5107. The second line of this paragraph should 
read ‘‘ out to be unfavourable to the party 
calling him is not.” 


5112. Add. Annotation :—Refd. R. v. Harris (1927), 
20 Cr. App. Rep. 144. 


5140. Add. Annotation :—Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
kK. B. 1. 


5182. .4dd. Annotation :—Consd. Hobbs v. Tinling, 
Uobbs v. Nottingham Journal, [1929] 2 
K. B. 1. 


5197. Add. Annotation :—Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
’ 1. 


he compared the PART V. SECT. 8, SUB-SECT. 1.—A. 


6082 ii. —-——- -———.)—The duty of 
dotermining whether a witness be 
trea: as adverse or hostile is one 
peculiarly hare the discretion of the 


YFIELD K 
No. 406 “ 
ACOIDENT 


ARANT 

Co. OF CANADA, [1927] i a lL. R. 403; 

Neat tN W. KR. 67; 24 Sask. L. R. 
3.—CAN. 


ury.J——O’BRIEN 0. 
ig. 564, 992; 


sc. Whether document admissible as 
evidence. |—The fact that a witness is 


PART V. SECT. 8, SUB-SECT. 1.— 
C. (b) 


sd. Statement made on. examination for 
discovery. } Held a revious ’’ or 
** former ’ statement within Saskat- 


his memory, by 


chewan Kvidenee Act, R. 8. 8., 1920 
us. 45, 46, requires that the statement, Dewrox O27] 1 DL wheat 1927} c. 44), 83. 32-34.—MAYFIELD RURAL 
1o be contradicted shall be relative to a ae 53 21 as "L. R. 319.— UNICIPALITY, No. 406 v. HpADOR fos 


ihe subject-matter of the cauge, &, han 
thorefore, in an action where a wifo 
claims Wt en of certain property, 
evidence of statements made by the 
husband to a third party indicating 
that he owned the ropert are not 
admissible ra contradict the husband’s 
mony, & should not be acted upon 
in dotermining the 
ship.— ZWwIoKER wv. 
D.L. R. 602; 6GONLS 


posta? i. J? 


POUNG. {1929} 1 
S. lt, 233,—CAN. 


PART V. SECT. 6, SUB-SECT. 8. 


to answer queationa— 
nishment for contempit— 


ower of. magistrate 
{1308), 15 Man. L. R. 156.—CAN. 
uestion of owner- 8020 ii, ——- ——— 


was committed for contempt of ct., 
for not answering a question asked by 
ade the magis- 


LANOABHIBD GUARANTY & ACC 
Co. oF CANADA, [1927] 1 D. L. Rd 4032 
LEP fe W. RR. 67; 21 Sask. L. R. 


PART V. SECT. 8, SUB-SECT. 2.—B. 

k |. Questions tending to show 
bad character—Dlrected to prove tasue 
in case.}—Evidence Amendment Act, 
1925, e. (e prov novices that a person 
charged & e 


}—Re AYOTTE 





.}—Deft. 


the aeel ages. f wall capa ee 

PART V. SECT. 6, SUB-SEOT. 4 trate bad commit deft,— $181.00, OF tae at ae quined to anowor 

st ee Hares yes Wo.tusms ik. v. ENDLER "(i 008), 7 E. L. R. 150, any question tending to show that he 

o2e) a8 S. 2. N.S. W. 888; 43 151, 163.—CAN. ye ea ter :--Held : queations 
W. N, 101.—AUS. not directed to show an accused’s 

PART V. SECT. 6, SUB-SECT. 7.—D. 1 fo ii, ——- -——.}-STERLING knowledge, which was one of issues, 

4956 iii. ————- Although wnadmissible— does shar v. MELNECHUK (Sask.), are not ble, because they 

pero produced too late.)-—— JEWAN oat) 4 L. Rh ma. alee tend to show his bad oha- 
Daaa wv. NI CHAUDHURI R. 731, 0AN. BAXTER, 11927) 8S. A 


. NILMANI 
097), L. R. 65 Ind. App. 107.—IND. 


PART V. SECT. 6, SUB-SECT. 7.—E, 

ei, -J— Before a witness is 
allowed to refresh his memory of a 
statement made by another by 
reference to a memorandum of it made 
at the time, he must be able to state 
that suoh atatement was truly & 
correctly entered in the memorandum, 
& wherve & copy of the memorandum is 
sought to the witness must be 
able to show that while the entry wae 





eee i, bina nl party aly as to gist 
into two parts—As part o, 

hts case-—c& partl Gr cotionce ta ele 

—Pitf. is not Epa tng in ros 


peer . di me vidgnoe” either b 
omitting evidence originally 
upon & ma point & offering such 


al 
evidence in reply, or by  spiving som 
evidence ® particul t in 
er Ais 
anvE® e. pasty a Co. 


(1880), 8 Man, Le Be 266 
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ae v. 
PART V. Ls vhaphcmaal 2-—— 


n i. ————- To shake evidence auen Oy 
‘pceaans. Latap)mcargeh cf a 
ment inconsisten' 
of a witness Is aay edinisstblo as rae 
dence on the issues to 
action, but can mute Re ig eee fe 
neutralise of cut down the e 
given by the witness. — HAMMER 
HorFnona & Co., Ix. (1928), a8 


5199. Add. Annoiation :—Refd. Hobbs v. Tinlin - 
Hobbs v. Nottingham Journal, {1929]2 K. BL 
aaa v. Pontine, No. 6571a, 


Vol. XXII.—Evidence. 


5818. Add. Annotation :~-Apld. Palin v. Ponting, 
[1930] P. 185. 

5320. Add. Annotation :—Apld. Palin v. Ponting, 
[1930] P. 186. 


Cases 5199-5433. 


Part Vi—Expert Evidence. 


5401. Add. Annotation :—Mentd. Dixon v. Sutton 
: Heath & Lea Green Colliery, Ltd. (1929), 22 


B. W. C. C. 521. 


5408a. Limitation of volume of evidence.]—-In 
cases involving expert evidence the expert 
advisers of the parties, whether legal or 
scientific, are under a special duty to the ct. 
to limit in every possible way the contentious 
matters of fact to be dealt with at the hearing 
J.).—- GRAIGOLA MERTHYR 
LTD. v. SWANSEA CORPN., [1928] Ch. 31; 97 
L. J. Ch. 120; 43 T. L. R. 600; on appeal, 
{1920} A. CO. 344, 


(TOMLIN, 


[1928] Ch. 235, C. A.; 
H. L. 


5403b. S. P. A.-G. v. RINGWoop RURAL DISTRICT 
CounciL (1928), 92 J. P. 65; 26 L. G. R. 


174. 


5408c. Limitation of number of expert witnesses. |— 
In cases involving expert evidence only two 


S.1t. N.S. W. 280; 45 N.S. W. W.N. 
71.—AUS. 


e ° 


5168 i. Letler written by witness. }— 
Where a telegram & a letter were 
dispatched shortly after a sale of 
goods by the sellers’ agent to his 
employora recording his version of tho 
transaction :—-Held: not corrobora- 
tion of the agent’s oral testimony, 
although they might competently be 
referred to for the purpose of testing 
his oreditility.-—-Grason v. NATIONAL 
Oe nee Co., (1926) 8. C. 600. 


PART V. SECT. 9, SUB-SECT. 1. 


5209 i. Whether necessary.J- MCNan 
v. COWARD, (1925) 4 D. L. KR. 712: 
affg., {1925} 1 D. L. R. 741.- CAN. 


52111. What constitutes corroboration 
—Whether letter written by witness— 
About time of event in queation.}— 
Held: a telegram & a letter despatched 
shortly after a sale of goods by the 
sellers’ agent to his employers recording 
his version of the transaction were nut 
corroboration of the agent’s oral 
teatimony.——GIBSON v. NATIONAL CasH 
rE a Co., [1925] 8. C. 500.— 


6211 il. ——~ Evidence of fact essential 
fo success of party.}-—The corroboration 
Pr) bee by Evidence Act. . & O. 
1914, c. 76, a. 12, must be of something 
essential to be shown before plitf. can, 
upon his own evidence, obtain a decision 
in bis favour upon the cause of action 
he is setting up. Evidence which is 
consistent with two views corroborates 
neither. he corrobo. evidence 
must be of some fact cssential to the 
success of pitf., though it is not required 
it il ih ac bs Sor 

IN vt. s e ie e 
af. Of conversation.}-—-A 
person who @ telephone con- 
versation may give evidence to corro- 
borate the person whom he was with 
& who ey actual eg ne 
anNpon v. GLEANER, LTD., 
3 D. L. R 189.~CAN. 


experts are to be heard on each side, unless 
the judge is satisfled that by reason of special 


circumstances justice cannot bo done without 


Co., 


112 ; 


hearing further expert evidence. 
does not excludo cither side from calling any 
one to speak to mattora he has seen, even 
though an expert, but in such a case the 
examination must be confined to matters of 
fact, & such person must. not be treated as an 
oxpert. witness.— GRAIGOLA MERTILYR (Co., 
Lrp. v. SWANSEA Coren. (1926), 71 Sol. Jo. 
subscquent proceedinga, [1928) Oh. 31. 


5407a. —-— Only medical witnesses——Not research 


This rule 


student in toxicology.|-—- NigHuriNGALR v. 


BIFFEN, 


Huwirr sv. 
BR. W. C. C. 358, C. A. 


IFFEN (1025), 18 


5433. Add. Annotation :~ -Refd. Australia (Owners) 


PART V. SECT. 9, SUB-SECT. 4. 


o (p. 494) i. ——.}The rule, that 
claiins against the estato of a deceasod 
person require to be corroborated by 
other evidence thun that of pitt., Is a 
rule of practice rather than of law, & 
is only applicd where the onus of proof 
rests upon pltf., & has no applicoution 
where the onus of proof of tho facts 
which dcetermingo tho issue or issues 
involved rests upon the reprosontative 
of the deceased person.—-TAMARA TL 
ANGIANGIL v. TREADWELL, [1026] N. Z. 
Tl RR. 693.—N.Z. 


© (p. 494) fi. -——~.] —PIEPER *& 
o (p. 494) ai. ——.)-—B. made a 


clalin against the estate of C., deceased, 
for services rendered, whieh was 
allowed by the surrogate judge of 
probate :—Held > setting aside the 
decision with costa, under It. 8S. c. 107, 
the evidence of H. was inadmis«ible 
in support of his claim. Jte CONDON 
EetTart (1896), 28 N.S kK. (16 Wt. & G.) 
208.—-CAN. 

© (p. 494) iv. ——.}--In re MALLOWS, 
KF LETCHLR v. INTESTATE KSTATES CURA- 
TOR (1926), 20 W. A. L. Kt. 62.—AUB. 

© (p. 404) v, ——.}—Although a trial 
judge ought not to disallow a olatin 
against the estate of a deceased merely 
because the clafmant’s cvidence js not 
corroborated, nevertheless he should 
examine such evidence with care, & 
even cuspicion, & should not allow the 
claim unless completely satisfied of tts 
truth.—JOHNBON vw. BERRY, [1928] 4 
DD. L. RK. 2863 [1928] 2 W. W. kt. 410, 
22 Sask. L. R. 402.—CAN. 

6 (p. 494) vi. ——.J—Ze Lutz, (1928) 
1 D. L. R, 72.—CAN. 

f (p. 495) 1. —— Claim mare up of 
apa items. BRARD 7. HUDSON, 
(1928) 1 D. L. R. 839.—CAN. 


PART V. SECT. iy peas ale 2.— 
. (a) iv. 

fi. ——.}—OvUVILLIER ©. THIBKODO 

(1849), 5 U. ©. R. 328.—-OAN. 


PART VI. SECT. 1. 
m. Read now “ 5403c i."’ 
n. Read now ‘* 540360 fi.”’ 
o. Read now ** 5403¢ iii." 
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v. Nautilus (Owners), The Austraha (1026), 
05 L. J. P. 1465. 


540380 iv. — — Constructuon of Ontario 
Kvuene Act, a. 10) -Burinom rv. 
Uprine (1924) 3 oD. L. HR. 453° 57 
QO. ju. n. 7. AN. 

s. Kor “ Conflict of opinion as to 
value’ read © Conflict vs optiwn-— 
Duly of court —Confhct of opinion ae 
fo value.” 

af. -)) Uas ev. Barn, (10285) 
2 dD. I. R. U4 CAN. 

audi, - - — .f Where a caso fx 
complicated by the Introduetlon of 
oplnian evidence, particularly in casos 
Where the tustimony js that of medical 
men, it is the duty of tho Judge to 
arrive at hia own conclusion after 
varofully considering the evidenco of 
the oxports, & It is not enough for him 
to gay, «} doubt & eunnot resolve 
tho donbt becuuso en expert also 
doubts." - Biennist v. PRAIILE (1925), 
o7 oO L R 233.--CAN. 

ag. Weight of evidence.)—WILLIAM 
HAMISTON MANUFACTURING Co. v. 
VICTORIA LUMBERING & MANUFACTUR- 
ING Co. (1896), 26 8. CO. tt. 06.—CAN, 

sh, —~-.)-—-GusLen Wols8TkD SPIN- 
NING Oo. v GUELPH COREN., GUELPH 
OakPH1 MILIA Co. v. GUELPH CoRPN. 
(1914), 30 O. L. BR. 466, 18 D. L. H. 
73; 50. W.N. 761,—CAN. 

5). - -)—The Jaw inakes nu 
distinction betweon the evidence given 
by oxperts & that given by ordinary 
witnesses’ the testimony of experts 
must be appreciated & weighed By the 
ets. in the same manner as thal of any 
other witness. A judginent would 
therefore be wrong, tf based upon the 
sole fact that the succersful part had a 
greater number of experts textifying 
on bis behalf.—siuawintGan  HNGI 
NEBLRING Co. v, oa del 1D. st. 
57, 3. C. &. Sil. OAN. 


PART VI. SECT. 2, SUB-SECT. 1. 

5406 3. What uuinesaa may be heard 
—Nurse.}—A nurso’s evidence, as to 
the physical condition of a child, & her 
opinion aa t its sufferings :—~Held : 

rolesible ae an expert up to a certain 
polnt.—~H&PRNATAL ©. MERRITT (1805), 
33 N. B. Kt. 91.—CAN, 

a i. ——— Distance at which gun held. | 
—K. vw. PRERPER (1890), 22 N. S. it. 
174.—CAN. 


—- 


Cases 56476—6066a. ENGLISH AND Empire Dicsest SUPPLEMENT. 


5476. Add. Annotation :—Mentd. Re COlayton’s 
Petn. (1927), 48 T. Ju. R. 659. 


5479. Add. Annotations: - Consd. Buerger v. 
New York Jauife Assce. (1927), 96 L. J. 


K. B. 930. Refd. R. v. Moscovitch (1927), 
188 J. T. 1838. Mentd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 

5483. Add. Annotation :—Mentd. Fuel Economy 
('o., Ltd. v. Murray, [1930] 2 Ch. 93. 


Part Vil—tEvidence by Affidavit. 


54938. ae Citations :—94 L. J. Ch. 73; 182 L. T. | 
h 


Add. Annotations :—Mentd. Rc Drage, Palmer 
& Roberts v. Knight (1926), 134 L. T. 765; 
Re Drabble Broa [1980] 2 Ch. 211. 

5528a. Proceedings on which affidavit made 
no longer pending.]—-CaTiMoLic PUBLISHING 
& BoOoKsELLING Co., Ltp. v. WYMAN (1863), 
1 New Rep. 468; 7L. T. 849; 11 W. R. 399. 

5570. Add. Annotation :—Folld. Palin v. Ponting, 
[1980] P. 185. 


5571. Add. Annotation :—Folld. Palin v. Ponting, 
[1930] P. 185. 

5571a. ——.]-——On the trial of a probate action in 
which a will was propounded in solemn form 
neither of the attesting witnesses could be 
called. An affidavit by one of them sworn 
for the purpose of obtaining probate in 
common form before the commencement of 
litigation was admitted as  vidence of 
execution & the state of the will when 
executed.— PALIN ». Ponting, [1930] P. 185; 
OV L. J.P. 121; 143 LT. ois 46T. 1. 2. 
310; 74 Sol. Jo. 234. 


5578. Add. Annotation :—Mentd. Re Reddaway’s 
Appln., {1925] Ch. 693. 

pela er a ». Srppuens (1848), 11 Tl. T. 

1h 

58738a. -}- The jurat of an affidavit of 
the due taking of an acknowledgment had 
an interlineation in the body oi it, & an 
erasure in the jurat. The ct. refused to allow 
it to be filed, & refused to enlarge the time 
for returning the commission, in order to get 
the defects remedied, the time for the return 








| 6056a, —— ——.] - 


me B. 761; 24 lL. T. O. S. 260; 139 E. R. 

25. 

5880a. —— -———.]——-Re ‘TrERNEY, No. 58738a, 
ante. 

5951a. —— In material part of affidavit-—-Proof 


of time of erasure.]—The ct. allowed a cer- 
tificate of acknowledgment & affidavit of 
verification, taken in New South Wales, to 
be received & filed, notwithstanding an 
erasure in a materia] part of the affidavit, 
there being satisfactory evidence, by affidavit, 
that the erasure was made before the 
acknowledgment & affidavit were taken & 
sworn.--fe BINGLE (1854), 15 C. B. 4493 
206. L. R. 1798; 23 L. T. O. S. 177; 139 
E. R. 500. 

6015. Add. Annotation :—Mentd. Moser v. Amble- 
side U. D. C. (1925), 89 J. P. 118. 

6052a. ——.]}— ANON. (1839), No. 6108a, post. 

6053a. No commissioner available.]— Ive 
Groom, No. 6066a, post. 

6056. Add. Annotation :—Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

- Re Basrern UNITED ASSUR- 
ANCE CorPpNn. (1928), 72 Sol. Jo. 353. 

6066a. Notary public—No commissioner avail- 
able.j—The ct. allowed a_ certificate of 
acknowledgment under Fines & Recoveries 
Act, 18383 (c. 74), 8. 84, to be filed under 
s. 86 where the affidavit velifying the cer- 
tificate was sworn betore a notary public in 
the Hebrides, as the aflidavit on which the 
application was made deposed that there was 
no comr. of the ct. in the Hebrides or nearer 
than the mainland —Ite Groom (1869), 17 








having expired.--Re TiERNKY 


PART VII. SECT. 1. 
sk. As proof of settlement of actian.}-— 
Tho question whother or not an action 
haa been pettled should not be disposed 
of on ri etl whero tho evidence 
is conflicting.— — PUL LKRAREK 0. PULK- 
RABEK (Alta. , (1927) 4p... R. 635; 

11927] 3 W. WwW, R. 289,— CAN. 


PART VII. SECT. 4, SUB-SECT. 1. 
—-— County Courts Act, R. S. M., 
1918 (c. 44), a. 138—Kiffect of.-—R. t. 
Goyor, 11927] 1 D. i. R. 191; 36 
Man, L. R, 178; [1926] 3 W. W. RB. 
684, + aN : 


PART VII. SECT. 6. 

sl. Affidavit on application for security 
Sor costae—Rtight to require production of 
documents—Relating to defence.jJ—-On a 
cross-oxamination on an affidavit in 
aupport of an application for security 
for costs, the deponent oan be requi 
without an order by a judge to do so to 
produce documon relating to the 
defence alleged in tho affidavit, oven 
though such cross-examination is held 
before tho statement of defence is 
filed.— CoLLEGr Brann Crores (Co., 
Lro. o. Brown & FATZpaTnRick, (1928) 
2D. L. R. 502: 11928] 1 W. W. BR. 778; 
28 Alta. L. NR. 863.—CAN. 


(1855), 15 
PART VII. SECT. 2 SUB-SECT. 2.— 


sm. Affidavit flkd on rule nin- 

Intifuled dtfferently is am rule — Right 
to_amend.J—Where the hoading of an 
affidavit, on which a rule ntai war 
obtained, differed from the heading of 
the rule nis, the ct. eere leave for the 
affidavit to be amen 

with the rule nist.— Kr yp. Hiacs, Je 
SMITH'S NEWSPAPERS, LTD. (1927 )y 28 
S. lt. N.S. W. 85.—AUS. 


PART VU. SECT. 11, SUB-SECT. 7. —B. 
5904 i. What ts an interlocutory pro- 
ceding —Not an application for pro- 
—An application for  pro- 
hibition is not an interlocutory motion : 
hence, under K. B. Rule 392, statements 
made on information & belief in the 
affidavits filed thereon are Hot: pom 
sible.—BRAUCHENE & 


GUNRON (1988) $ i: Se 608: nane8)'S 
Ww. Ww. R 


3 sub nom. Ez p. BEAU- 
CRENE, 50 Can Crim. Cas. 57.—-CAN. 


PART VII. SECT. 12, SUB-SECT. 1.—-B. 
6022 = fii. -—Afidavits 
sworn before an attorney, who is a 
artner of counsel e the cause, 
ut not otherwise connected therewith, 
may bo road. WILDE v. Crow (1861), 


776 








W. KR. 589. 


d so as to agree , 


10 C. P. 406.—CAN. 
PART VII. SECT. see SUB-SECT. 2. 





Proof of fo pied of 
no ae. Fr i ol method of proving 
the appointment of a notary public 
is that provided tae by Sashatche- 
wan Evidence Act, 8. 7, but) where 
no objection is raised at the trial to th. 
incthed of proof used thereon leave 
to file the necessary pront was given.- 
ADVANCF-RUMELY ‘THRESHER Co. rt. 
ZOMAR ieee: )s pate : D. L. RK. 65, 
2 w.W ve h. 544. —CAN 


PART VII. sels ak SUB-SECT. 2.— 


6080 i. Commissioner—New Guinea.) 
——Upon the hea: of a suit for dissolu- 
tion of marriage the ct. accepted an 
aimuavit purp fet nan to bave been 
sworn in the ated territory of 
New Guinea before a comr. of the 
central ct. of the territory for taking 
affidavits & bearing a certificate under 
the seal of that ct. that there was no 
comr. of the supreme ct. of Victoria 
er notary pub. se ene in the 
territory.—CUAN a v. CUNNING- 
HAM, pee Vv. L. me 232; [1929] 
Argus L. HR. 211.—AUS. 


608ia. 
135 EB. R. 987. 
6081b. 
O. S. 152. 








60838. Add. Annotation :—Folld. Re Eastern United 
Assce. Corpn. (1928), 72 Sol. Jo. 353. 

6083a. S. P. Re EASTERN UNITED ASSURANCE 
CORPN. (1928), 72 Sol. Jo. 358. | 


60982a. ——— 
626; 136 E. R. 653. 


6096a. Italy—-British minister.} 





-|—Re STREET (1845), 2 C. B. ee) 
|—#zr p. STEPHENS (1848), 11 I. T. ! 


-|—Re CRAWFORD (1847), 4 C. B. 





The ct. refused 
to direct the proper officer under Fines & | 
Recoveries Act, 1833 (c. 74). to receive & 
file an acknowledgment, where the affidavit 
of verification was sworn before the British 
minister at Florence. it not appearing that 
there was any difficulty in getting it sworn 


Vol. XXII.— Evidence. Cases 608la—6748a. 


before some properly constituted authority 
at that place.—He DuNsANyY (1840), 7 C. B. 
119; 137 E. R. 49. 


6108a. ----— - -—- ——--.}—The ct. refused to fille 


125. 


6158. Add. 


the certificate of the acknowledgment of a 
deed by a married woman residentin America, 
verified by an affidavit made before a notary 
public, without an affidavit that notarics 
public are the propor officers for taking 
affidavits in America, 
identity of the comrs.—-ANON. (1839), 3 Jur. 


& also as to the 


6148. Add. Annotation :—Mentd. Charles v. Cardiff 
Collieries (1928), 44 T. l.. R. 448. 


Annotation : — Mentd. 


Stadtische 
{1925} 2 K. B. 403. 


Jiunter =v. 


Hochseefischerei Gesellschaft, 


Part Vill— Evidence out of Court. 


6201. Add. Annotation :—Consd. v, 
Trawlers (White Sea) & Grimsby (192), 141 | 


Ju. T. 676. 


6239. Add. Annotation :—Mentd. Re Southerden, 
Adams wv. Southerden, [1925] P. 177. | 


ee ee eee -— 


PART VIII. SECT. 1, SUB-SECT. 1. 

6176 x. .}—Kovri ov. Nrmur- 
RovaKky, (19271) 4 D. IL. R. 928; (1927) 
3 WwW. Ww. R. 357 ; 37 Man. L. ft. v.— 


sn. Application on motion to add 
defendant —-No grounds shown for adidi- 
tion. J—RENE vv. CARLING KxPoRT 
Brew. & MALT Co., [i928] 1D. L. &. 
6314 ’ 61 QO. L. h. 495. - CAN. 


PART VIII. SECT. 1, SUB-SECT. 5- E. 


62986 fii. J-—-Where there fs 
nothing to show that deft. adminis- 
trator is not lawfully & properly, 
according to his ordinary course of 
life, entitled to be away = from 
Saskatchowan, he may obtain an order 
for his own examination de bene esse 
in the foreign jurisdiction wherein he 
resides.— JACQUIS v. JACQULS, [1928] 
1W. W. ii. 4417.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.- F. 
m i. ———.J—WILLIAWs & WILLIAMS 
PE ae (1925), 35 B. C. R. 481.-— 


ai, ——.}-Re WFINGARDEN, [1925] 
2). L. R. 1036; 5C. B. R. 606.-- CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.— G. 

ei, ——.}-BURROUGHS v. INTER: 
COLONIAL GOLD MIN. CoRPN. (N. S.), 
{1927) 3 D. L. R. 371.—CAN. 


PART VIIL. SECT. 1, SUB-SECT. 5.— H. 

6838 siv. ——_- Party.j}-- 
PHANINDA KRISHNA DoTT vt. PRA- 
MATTHYA NATH Maria (1927), I. Iu. Ei. 
55 Cale. 748.—IND. 

Li, —— Illness of plaintiff.}—Under 
Supreme Ct. Ord. $7, r. 5 (B. C.), 
pitt. shies on the grounds of serious 

Iness, obtain leave to issuo a writ of 
commission to have his evidence taken 
for nse on the trial before the time for 
appoemns has ela KELLY v¢. 

LLY, [1925] 1 W. W. ht. 332.—CAN., 





Woodrow 6561a. - - 





PART VIII. aac 1, SUB-SECT. 6.-- 


. (a). 

ri. ——.] —The enus of ostablishing 
that an examination on commission 
of a party outeide tho jurisdiction ts 
“necessary for tho purposes of 
justice ’ {6 on the party applying for 
the order.-- STAPLES v. MILoiF (Man.) 
(1927) 2 PD. We. oR. 847. [1927) JI 
W. W. RR. 435. —CAN. 


PART VIII, Seer ieee 6. 
- (0). 

6408 i. Of necessity of eramination 
Belief of deponent.| Evidence based on 
information & belief, if the grounds 
thereof are nufficiently stated, is adinds- 
hible on an application for a commussion 
to examine witnesses out of the surledic- 
tion of the et. —SYDSLY Tuerniuns, Lip. 
TSS, TANITY (1928), 2x SR. N.S. W. 
307; 45 N.S. W. W.N. 71. -AUS. 


PART VIII. SECT. 2, SUB-SECT. 1.- C. 
6523 {. What must be included- 
Names of utinesaes.J\— There is no rigid 
rule that such namea must be given in 
the order for the  comralesion -- 
WatTkINS (J. R.) Co. v. CAFFERKY, 
{1925} 3 D. L. R. 806; [1925] 8 
WwW. WwW. R. 588.— CAN. 


PART VIII. SECT. 2, SUB-SECT. 1.-- D. 


6540 I. What must be inserled— 
Names of uiinesses.|—There is no rigid 
rule that such names must be given in 


the commi-rsion.—WatTKINS (J. lH.) 


Co. v. CarrerkyY, [1925] 3 D. L. HK. 
$05; [1925] 2 W. W. It. 588.— CAN. 


PART VIII. SECT. 3, SUB-SECT. 2.—-A. 


6681 vi. -J—Field: whereaas fn 
the present case evidence had been 
taken on commission & no objection 
had been raised, & the matter tu be 
proved was purely formal, the ct. was 
entitled to accept the evidence as 
prima facie sufficient.—Sorwi TH Avi4- 
TION & ENGINEERING Co., LIL. v. 
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CORBOLD 1. 


| 
| 
| 
| 
| 
| 
| 
| 
| 


-]—Re Tierney, No. 6873a, ante. 
6604. Add. Annotation :—Mentd. Re City Naquit- 
nble Fire Insce., [1925] Ch. 407. 


6743a. -- - Application after Judgment entered. 
GaxRerr, (1929] W. N. 16. 


Maunus Morons, Lro., [1928] N. 4%. 
Ii. R. 433.- N.Z. 

so. May be pul in by other side.) 
(GAINERS tt. CANADIAN WGRTHREN Ry. 
Co., (1925) 3D. Le R. 360.-- CAN. 


PART VIII. SECT. 4. 


mi. or use of foreigncourt, | --Undor 
Foreign Vribunals Evidence Act, 1856, 
the ct. is empowered to order the 
exanitnation of witnesses within ita 
Jurisdiction, whose examination ts 
appHed for by a ct. of competent 
jurisdiction in a foreign country. 
Lornp AbpvocaTr, Ht PETITIONER, 
{19253 &. ©. 568.-- SCOT. 


PART VIII, SECT. 5. 


6739 1. HW hether allowed to aucccaaful 
party When order obtained by consent, } 

A commis don to exaniine a witness 
was granted of consent ef parties 
In a cose in which. proof had been 
allowed by the sherlff-substitute. Tho 
allowance of proof was subsequently 
recalled by the sheriff, whose decision 
was affirmed on appoal. While the 
appeal against the sboriff'’s interlocutor 
waa pending, the commission was 
executed: -Meld + in this particular 
Cano, the expenses of obtaining & 
executing the comnilasfon fell to be 
alowed, in respect that it} had been 
granted of consent.—GILCHKIST 1, 
NATIONAL CASH REGISTER COo., [1929] 
=... 272. SCOT. 


PART IX. SECT. 2. 

sp. Jo prove testamentary capacity — 
Will made before testator found tnaane.] 
—-A suit will He at the Instance of an 
insane testator in hiv [fetime, to 
perpetuate testimony as to his toata- 
Inentary capacity at the time of his 
will, made before he was found insane. 
—RANKEN t. Pearce (1927), 27 8. KR. 
N.8.W. 410: 44N. 8. WoW. N. 123,— 


AUS. 


Oases 6851—6054. EnoiisH AND Emerre Dicust SupPLEMENT. 


Part Xl.—Colonial and Foreign Law. 


6851. Add. Annotation :—Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 
6859. Add. Annotation :—Mentd. Tallack v. Tallack 

& Broekema, [1927] P. 211. 


6864. Add. Annotation :—Aplid. R. v. Moscovitch 
(1927), 447. L. R. 4. 

6865. Add. Annotations :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. Expld. & Distd. 
Spivack v. Spivack (1980), 99 L. J. P. 62. 

6866. Add. Annotation :—Refd. Buerger v. New 
York Life Agssce. (1927), 96 L. J. K. B. 930. 

6867. Add. Annotation :—Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669. 

6869. Add. Annolalion :~ Mentd. (tottliffe —v. 
Rdelston, [1930] 2 K. B. 378. 

6872. Add. Annotations: — Refd. Re Annesley, 
Davidson v. Annesley, [1926] Ch. 692; Buerger 
v. New York Life Assce. (1927), 96 L.J.K.B. 
930. Mentd. /?e Ross, Ross v. Waterfield 
(1929), 46 T. 1. R. 61. 

6874. Add. Annolulion: Consd. Bueiger v. New 
York Life Assce. (1927), 96 L. J. K. B. 980. 

6876a. .]}—Pltf. divorced her husband in 
France & made a verbal agreement with 
him pending the divorce proceedings that 
she would not ask for alimony if he would 
promise to assist her when he s! ould be in a 
poaten to do so, unless in the meantime she 

1ad married a wealthy man or had ceased to 

live a chaste life:—Held: (1) the validity 
in French law of such an agreement could not 
be presumed by the judge when the expert 
witnesses as to French law had given no 
evidence on the point; (2) the French wit- 
nesses having returned to France after having 
given their testimony, it would not be just 
to allow the pleadings to be amended so as to 
allow further proof of the French law.— 
DENNISTOUN v. DENNISTOUN (1925), 69 
Sol. Jo. 476. 

6887. Add. Annotation :—-Mentd. Republica de 
Ciuatemala v. Nunez, [1927) 1 K. B. 669, 
6890. Add. Annotation :—Mentd. N. V. Kwik Hoo 

‘Tong A ai Maatschappij v. Finlay, (1927) 


cod 








- ee _ ee ee —- ee 


PART XI. SECT. 1. 

eq. Jurisdiction to order.J— Held: 
even if it was within the power of the 
ot. to oxamine foroign written law so 
as to ascertain what that law waa, it 
was always competent, if the ct. con- 
sidered it necessary, to order a proof 
of foreign law, whether wiitten or 
unwritton.—-HIGGINe ov. KWINQ’s TRrUvs- 
IEE, [1925] 8S. C. 440.—SCOT. 


6869 vi. 





a fact & by 





— 


A 11928) 4 3. L. R. 500, 63 
Yd. « R. oo N, 


PART XI. SECT. 8. 





law of the Roman Catholic Church is 
forcign law, which must be ploved as 
the testimony of exp 
witnesses according 
rules as to proof of foreign law. 
foreign law applicable to a case must 


6894. Add. Annotation :—Mentd. Jebara v. Otto- 
man Bank, [1927] 2 K. B. 254. 


6806. Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. 0. 604; 
peme v. Dastous (1929), 45 T. L. R. 


6900. Add. Annotation :—Apld. R. v. Moscovitch 
(1927), 44 T. L. R. 4. 


6901. Add. Annotation :—Refd. R. v. Moscovitch 
(1927), 1388 L. T. 183. 


6906. Add. Annotation :—Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. 1. R. 468. 


6907, Add. Annotations :—Refd. Re Visser, Holland 
v. Drukker, [1928] Ch.877. Mentd. Republica 
de Guatemala v. Nunez, [1927] 1 K. B. 6609. 


6916. Add. Annotation :—Consd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


6917. Add. Annotation :-—Apld. Perry v. Equitable 
Life Assce. Society of U.S.A. (1929), 45 
T. L. FR. 468. 


6917a. ———- -—— As to law of Russia.]—PmRRY 
v. EQUITABLE LIFE ASSCR. SOCIETY OF UNITED 
STATES OF AMERICA (1029),45 T. L. R. 468. 


6918. Add. Annotations :—As to (1) Refd. R. v. 
Moscovitch (1927), 188 L. T. 1838. As to (2) 
Consd. HKuerger v. New York Life Assce. 
(1927), 96 L. J. K. B. 980. Generally, Mentd. 
The Croxteth Hall, The Celtic, [1980] P. 197. 


6928. Add. Annotations :—Refd. Buerger v. New 
York Life Assce. (1927), 06 L. J. K. B. 930. 
Mentd. N. V. Kwik Hoo Tong Handel 
Maatschappij v. Finlay, [1927] A. C. 604; 
Berthiaune v. Dastous, [1930] A. C. 79. 


6928. Add. Annotation :—Refd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. B. 930. 


6951. Add. Annotation :—Mentd. Macaulay v. 
hae aa Co. of New York (1927), 44 
T. s e 9. 


6954. Add. Annotation :—Mentd. He Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 


Oo. L. Lt. 358.—CAN. 

bi. Holder of postion requiring 
knowledge of gna Far order to prove 
the law of a fore coun it is not 
neoessary that the witness should be a 
lawver actually practising his pro- 
fession in that country ; but, inasmuch 
as foreign law is a question of fact 
which must be prov ag any other 
fact by a competent & qualified wit- 
ness, any person whose occupation 





-}—-The canon 


ert 
to the well-settled 
The 


PART XI. SECT. 2. be takon from the statement of the makes it erarreg for him to have 

ni, -— - }J—The Supremo Ct. ¢xpert witness as to what the law is, knowledge of the law of such fo 
of Canada { bound to take judicial) &, not from text-books or codes vountry may be a competent & q - 
notico of the laws of all the provinces referred to by him.—-O'CaLLAGHAN tied witness, the competency & quualifi- 
of the Dominion—CANADIAN Pacrmc ¥: O’SULLIVAN, [1925] 1 I. R. 90. cation of such witness @ matter 
Ry. Oo. v. PARENT (1917), 86 L, J IR. for the appreciation of the ct.—GoLp 
P. O. 123.—CAN. v. REINBLATY, [1929] 1 D. L. BR. 959; 





136; 


i. .}—The cts. of one country PART XI. SECT. 5, SUB-SECT. 2. S.C. BR. 74; g-, 45 Que. K. B. 
donot take judicial notice of the laws si, —— ———.}—Tho opinion of a "ev8d-, Que. 3 17.—CAN. 
of another country, they must be lawyer alone does not prove the law— 


proved like any other fact.—"T he must be in a 
VILLE Brrw. Co. v. MAYRAND, (1989) 


217. L. R945; 63 0. I. RS 


tion to testify that 
AW.-—WESTGATE 2. 
Hara, [1929} 4 DPD. L. R. 648; 64 


such is in fact the | 


PART XI. SECT. 8, SUB-SEOT. 1. 
(1874), 24 O. P. 94.—CAN. 
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Vol. XXII.—Cases 16—238. 


EXECUTORS AND ADMINISTRATORS. 
Part |.—The Office of Executor or Administrator. 


16. Add. Annotation :—Refd. Palin v. Ponting, 


[1930] P. 185. 

17a. rane ale the Goods of Evans (1923), 128 
L. T. 669. 

17b. Appointment written in margin. —An 


appointment of exors., written vertically in 
the margin of a will, excluded from the 
probate, there being no signature at the 
bottom of the clause in the margin.—J/n the 
ao of ToOKEY (1847), 5 Notes of Cases, 
54a. S P. In the Goods of CoLrs (1871), L. R. 2 
Pp. & D. 362; 41 LJ. P. & M. 21; 25 
L. T. 852 ; 36 J. P. 120; 20 W. z 214. 
Annolaiion: :—Retd. Foundling Hospital v. Crano (1911), 105 


68a. ——- ——— ———.]—In the Goods of Way, 
[1901] P. 345; 71L.3.P.13; 85 L. T. 648; 
1l7T. L. R. 758. 

133. Add. Annotation :-—Folld. 
(1930), 169 L. T. Jo. 284. 

138a. ——— Effect of death of husband in wife’s 
yaaa Re HACK (A.) (1930), 169 L. 'T. Jo. 

150. Add. Annotation :—Refd. Jenkins v. Jenkins, 
(1928] 2 K. B. 601. 

151. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

152. Add. Annotations :—Apld. Re Comberbach, 
Saunderson v. Jackson (1929), 73 org ak 408. 
Refd. Jenkins v. Jenkins, {1928] 2 B. 501. 


Re Hack (A.) 


158. Add. Annotation :—Generally, Refd. Jenkins 
v. Jenkins, [1928] 2 K. B. 501. 


Appointment of one of several makers of 
promissory note.|—-During the lifetime of 
testator the exor. named in his will & three 
other persons made a joint & soveral pro- 
missory note payable to him. After the 
death of testator & probate of the will the 
exor. brought an action on the promissory 
note against one of the other makera thereof : 

—Held: the action was not maintainable, 
inasmuch as the effect of pltf.’s appointinent 
as exor. was (1) at common law that the debt 
was discharged by relonse at the date of the 
death of testator, & (2) in equity that it was 
discharged oy payment at the dato of probate, 
so that in either case the debt: had ceased to 
exist before the action was brought. - 
JENKINS v. JENKINS, [1928] 2 K. 3. 501; 97 
I. J. K. B. 400; 1501.7. 1103 44 1. L. BR. 
483: 72 Sol. Jo. 319, D. ©. 


165a. — — Appointment of wife of debtor.] —- lr 
Price, Prick v. PRICE (1879), 11 Oh. D. 1638; 
4s L. J. Ch. 478; 40 I. T. 668 3; 27 W. R. 
U08,C. A. 

165b. ———.] JENKINS v. JENKINS, No, Lota, ante. 

209a. S. P. ANON. (1806), 12 Ves. 4; 33 1. R. 2. 

Annotatwn :— Retd. Browoll » Noid (1842), 11. &. J Ch. 272. 


238. Add. Annolution:- Consd. Jn the HNatate of 
Dinshaw, [1930] P. 180. 


154a. 





PART I. SECT. 1. 


sa. Nature of o }+The office of 
oxor. is an adminis fea Spr otmtiment, 
not a benofit, & a widow who has been 


wil tan extrix. under her husband's 
not bound to eloct between 
cept ing the office & claimi 
logat rhs —-SMART v. SMART, 
Ss. 2.—SCOT 


her 
1926) 


PART I. SECT. 2, SUB-SECT. 1. 
sb. Public Trustee.|—Testator, doini- 
ciled in the Irish Free State, appointed 
the Public Trustce to be bis oxor & 
7 neither the Irish 
Public Trustee nor the English Public 
Trustee could accept the appointment. 
—In the Goods of LEESON, {1928] I. R. 
168.—IR. 
PART I. a P ties 2.— 
Re Mavurat ESTATE 
(Genk. : (iuaT) 3 W. W. R. 18.—CAN. 


PART I. SECT 8, SUB-SECT. 2.— 

80. Universal lepatee—Trust to dtotde 
between othe will 
reading, oath my estate 
to Mrs. 's, to bo divided equally atzong ng 
Mrs. 8. & hor brothers 
Hed: not to a Resviny 8. an 
extrix. according to teuvor of the 
will — He MoMILaN, (1025) 3 W. W.R. 


PART I. SECT. 4, SUB-GECT. 1.—A. 


executor. N 
epee & ee whee o 
_-_ usd are 
Puree 8. 
domiciled in England lice pe Spent 
s New Zealand England, Ehering z 


by his will appointed separate 


to deal with his New Zealand & hls 
EKnyglish property, a ct. in New Zoaland 
mnay grant probate to the New Zealand 
exors. in respect of the property within 
the jurisdiction, reserving leave to the 
ti h exors. to a apply in England for 

ate in respect of the remainder of 
hoe Hat eas & For the purpose of 
facilitating the latter appln. the New 
Zealand ct. inay pormit the rermeval 
from its file of the original will upon 
condition that an exact copy of such 
will, certified hy the Hegistrar, be left 
upon the file of the local ct -——Jt 
Whianron, (19230) N. 7% Le. RK. 96. - 


PART I. SECT. 9. 


202 1. Jurisdiction to release—Surro- 
gate court.}—A surrogate ct. judge has 
no power to make an order 
exors. “from thoir 
Tag eg Eatate (Sask), [1926] 3 
WwW. Ww ° Rr 186.-——CAN. 

ol, —— ag congial oo A marr otf 
powcr. given rustee Act, 
R. 8. S., 7 AHO (ont 15) s. iL the judge 
appointed in place of 

xtrix. MALL “Ag pyeeprte [1925] 
1 WW. WwW. hR. 897.—CAN. 

1 (p. 46) 1. —— Ezecutor —Desiring 
to be released—Co-execulor necrasary 

rty.J—When some of suvcral co- 

from the 
uire the other co- 
t before the ct. 
master to 


Conduct of co- 


Pan aren kes 
an exor. 
. go for the. removal of his 
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ae (p. 46) ii. ——— 
On the ap 
order 





vasing 
exorship.’’—Jte 


co-exor. on the ground that tho Iattor’s 
conduct had been such aa to 
endungor tho trust property, although 
nothing {n the nature of fraud or dis- 
honesty was imputed against him. 
lee BOMERBET EMTATE, [1928] 32 
W.W. XK. 697. N. 

se. Canteats a motion~-—Coata of.) — 
‘he costa of a contested motion, for 
the removal of an administrator & 
thea i weareitia of another In bis place, 
should not be taxed as between solr. 
= client.—He GAMMUON ee wenn 


raat » eet) 2qr. 8; 
(iva7i a R. 506; is B. ‘oO mf. 
153.—CA 


af. one for made upon originating 
nolice—Inrection to pasa accounts— 
& replace trust fund.}—An order under 
Trustoe Act, RK. S. O. 1927, c. 150, 8. 36, 
for tho removal of an exor., may now 
be made summarily upon originating 
notice. order removing an exor 
& trustee directed him to 
accounts. It was not denied Phat he 
was Hable for the loss or jeopardy of a 
considerable sum of money. Ile made 
a claim for the aaptaeetd compensation 
for his services which was not admitted ; 
& he was required, pending the taking 
of the accounts, to replace the trust 
fund for which be was not able to show 


pass his 


any security in hand.— lée PALTFRAON, 
(1928) 4 D> L. ht. 197, 62 0. I. R. 
955.--CAN. 


PART J. SECT. 10, SUB-SECT. 1.—C. 

274 ja. S. PP. Pusuc TRUSTEE 2. 
REGISTRAR-GENEMAL, oy LanD, (1927) 
N. Z L. R. 839.—N.Z. 


bial L SECT. ae SUB-SECT. 1. 
amounts to renunctation—- 

yaa cain to infant to come in € 
prove.}—~Probate was grantod to adult 


Cases 258—885. 


258. Add. Annotation :—As to (1) Refd. Jenkins v. 
Jenkins, [1928] 2 K. B. 501. 


296. Add. Annotation :—Reld. Re City Equitable 


Fire Insce., [1925] Ch. 407. 


ENGLISH AND EMPIRE 


427. Add. Citations :—-Moore, K. B. 146; 


Digest SUPPLEMENT. 


sub 


nom. RUSSEL v. PRAT, 1 And. 177; on appeal 


(1589), 1 Leon. 193, Ex. Ch. 


~ 


Part 11.—Probate and Letters of Administration. 


718a, ——— -—— -—-—.]—CHAMBERLAIN v. AGAR 
(1813), 2 Ves. & B. 259; 35 EH. R. 317. 

Annotations :—Retd. Briggs v. Penny (1849), 3 De G. & Sm. 

Moentd. Re James, Ex p. Mudie (1842), 6 Jur. 1093. 

734a, -—— ——.]—In the Goods of SERGEANT 
(1872), 26 lL. T. 669; 36 J. P. 696; sub nom. 
In the Goods of SERJEANT, 20 W. BR. 872. 


174a. S. P. In the Goods of BARBER (1886), 31 
P.D. 78; 561. T. 894; 35 W. R. 80. 


625. 





oe Se eaaadiemeeneed 


exors., reserving to infant eoxor. a 

t to be admitted to executorship 
upon attaining majority :—Jield: as 
the infant exor. had not. declined to 
prove the will, & his right to prove was 
reserved to him by the letters probate, 
his minority did not prevent his taking. 
padi GRACEY (1928), 63 O. L. it. 218.— 





PART J. SECT. 12, SUB-SECT. 5.-— A. 


di, --— .}—The ct. in a proper case 
will allow an ecxor. who has renounced 
probate to retract bis renunciation. — 
dte Fosthr, [19030] N. ZL. A. 60. 


PART I. SECT. 13, SUB-SECT. 2. 


n i, ——-— —-—~.] —The caor. named 
jn a will representa the ostate of 
deceased for all purposes, even before 
robate of tho will is taken out. The 
aking out of probate establishes tho 
will froin the date of the death of 
testator, & thereby all intermediate 
acta of the exor. in connection with the 
estate are validated.—MEGURAJ  v. 
KRiaAnNNA CnaNDRA  BHATIACHATUL 
(1923), I. lL. Rh. 46 All. 286 — IND. 


PART I. SECT. 18, SUB-SECT. 8. B. 


471 i. General rule.J— Although an 
exor., who elects to act, may bo sued 
before probate, the ct. has no_ juris- 
diction over a person as exor., Who has 
obtained a grant of probato in a foreign 
country, unless there were assets of 
testator within the jurisdiction at the 
time of his death, in respect of which 
the ct. may reasonably assume that the 
oxor. will clothe hiinself in due course 
with the necessary representative 
eharactor by an application for probate 
or the rescaling o. the foreign probate. 
--NAGEL tv. Hovan (1927). 27 S. RK. 
x 8S. W. 418; 44 N.5.W. W.N, 191. - 


PART 1]. SECT. 14, SUB-SECT. 3. A. 
bi. —-.] —Lettora of administration 


walnta hank ta tha Anath nf tha tent cot ata 
no as to/enable the administrator to 
bring action in respect of mattors done 
vetwoen the death & his appointment. 
-—DOokK d. MOKINLAY . EL Lore (1851), 
3 Nfid. lL. R. 180.—NFLD. 


PART I. SECT. ee SUB-SECT. 3.—- 

sh. Liability on agreement—LHnfered 
info before grant.J—LARRY ©. BAKER 
(1902), 7 Torr. lL. R, 145,—CAN. 

sk, .iclion on life assurance policy.) 
Pitf., the only child of J., who on 
Sept. 30, 1926, as the result of an 
uccident, died, intestate & a widower, 
counenced this action on Nay. 26, 
1926, upon an acofdent insurance 
policy insucd by defts. upon the life 
of J. Vitf. was not named as benc- 
ficiary in the policy. On cart 9, 1927, 


while the action was pen » pitt. 


159. 


obtained from a Surrogate Ct. letters 
of adnunistration to the estate of J., &, 
when the action eame on for trial, in 
1928, applied for leave to amend the 
proceedings by describing himself a» 
the administrator of the estate of J. :— 
Held: the amendment should be 
allowed & Fane awarded judgment fo 
the ainount of the policy. The letters 
of administration related back so as to 
validate the action already commenced 
by pitt. -—JUONNSON @ GENFRAL ACC. 
Ass‘or Co., 11929) 1 D. L. R. 597, 
63 0. Li. 1k. 296.— CAN, 


PART I. SECT. 15, SUB-SECT. 2. 


wi. .}—Held: the sale of the 
reversion in a term of yoars, under a 
fl. fa. on & judgment against an exor. 
de son tort, was a valid sale as against 
the rightfu] administrator. ~Bain  »v. 
MCINTYRE (1867), 17 OC. . 500. CAN. 


al. On whom lnnding —Third pen. 
Estoppel.j—Where a buyer of goods 
under a conditional sale agreement 
induces a buyer of the same goods from 
him under a similar agreement to 
deliver up the goods to the exor. de 
son tort of the original seller in aettle- 
ment of his, tho first buyer’s claim, he 
will not be allowed, in an action against 
such second buyer, to deny the 
authority of the exor. de son tori to 
take over the goods.—LaAnson tv. 
CoaTES (Sash.), [1926] 4 D. L. R. 561; 
(1926) 3 W. W. It. 397.—CAN. 


eam. ——— Administrator of cstate— 
Onus on admintstrator.j—Deft. had 
bought threo horses & other animals 
under a conditional sale ugreement. 
The present action was brought bs 
the administrator of the seller for the 
balance due under the agroement. 
Deft. pleaded that the exor. de son tort 
of the seller had taken the horses in 
satisfaction of the indebtedness out of 
the possession of a man to whom deft 
had sold them. The authority of the 
exor. de son tort to take the chattel- 
& so bind the administrator was 
established by a prior decision in an 
action by the deft. herein agaimst the 
buyer from him. There was no evi- 
dence herein as to what the exor. 
de aon tort did with the chattels :— 
Feld: tho burden of proving that the 
exor. de son tort had complied with the 
terms of tho agreeinent & of Conditional 
Sales Act as to retention of the chattels 
& notice of their sale was on piltf. 
herein, the administrator.—NaTIOoNAL 
Truer Co., Lrn. v. Larson, (1928) 
3°W. W. R. 733.—CAN. 


PART I. sae ay eens 4. — 
« (a). 

m i, ——.}-In an action by a 
creditor of a deceased against an exor. 
de son tort it is proper to sue deft. as 
as well as onally, & if 
pitt. establishes his udgment 
should be that the amount f be 
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784. Add. Annotation :—Refd. Lal Chand Marwari 
v. Mahant Ramrup Gir (1925), 42 T. L. R. 


858. Citation :—For ‘34 Ch. D. 177” read ‘‘ 24 
Ch. D. 177.” 


884. For ‘*‘——— —-- Will proved in France|? 
read ‘‘-———-—- ——- Will proved in France.}’’ 
885. For 66 nn ——.,]”” read ‘6 


ae ——.]’’ 
° 





ey 


paid out of the assets of deceased, if 
deft. have so much, &, if not, then out 
of deft.’s personal assets.—BorRNS P. 
& Co. v. CZERNY, [1928) 4 D. L. R. 
854; [1928] 3 W. W. BR. 294.—-CAN, 


PART II. SECT. 1, SUB-SECT. 1.— 
A. (a). 


697 i. Construction of documenis— 
Only for purposes of admission to pro- 
bate.J—NANDKISHORE LAL 0. PASUPATI 


PART II. sa 1, SUB-SECT. 1. 


703 i. dor Wtters of adminetrutwn 

Grant requirca to assist bbe ieee 
of Qauns abroud.j}- It is not the duty of 
the ct., by deternining the abstract 
question who 3s the deccased’s proper 
ropresentative, to assist such Lepre- 
arcntative to prosecute claims to titles 
& propeity abroad.——Jn the Goods of 
CAMPBLLL WILSON, [1929] S. KR. (Q.) 


59. AUS. 


PART Il. SECT. 6, SUB-SECT. 5. 


ri, —~ ——— Jill proved in Sweden.] 
—When a will-has Leen probated, or 
recognised as a valid will, in a juris- 
diction other then a British country 
or ao State of the United States of 
America, probato “way, be granted by a 
Surrogate Ct. inf Saskatchewan upon 
production of w copy of the wil & of 
the decree of prebate or other act of 
recognition thereof, & without requiring 
further evidence of its vahdity. The 
extract in question herein, from the 
records of a District Ct. in Sweden, & 
the sworn translation thereof, quoted in 
the judgment, held admissible in evi- 
dence on an appln. for letters of 
administration with the will annexed 
of the estate of a husband who with his 
wife had executed a joint will in 
Swoden —-I’t BERGMAN, (1928) 1 
W. W. LR. G601.—CAN. 


r ii, ——- ——— Will proved wn _ Scot- 
land. )—Re Cuazy, [1928) 2 D. L. R 


PART Il. SECT. 5, SUB-SECT. 11. 


an. Where suspicion arises only as to 
particular Fb fee te Pe all cases in 
which a will is prepared under circum- 
stances which raise the suspicion of the 
ct. that it docs not express the mind 
of testutor, it is for those who pro- 
pound the will to remove that suspicion, 
& it is only when that has been done 
that the onus is thrown on those who 
oppose the will to prove fraud or undue 
influence. Where the provision arises 
only as to one particular provision 
which ie severable, & that icion 
is not removed the ct. can, 
rest of the document to probate.— 
Sarat Kumari DEBI v. Saknt OHAND 
(1928), I. L. kK. 8 Pat. 382.— IND. 


Vol. XXIII.—Executors and Administrators. Cases 900—1081c. 


909. Add. Annotation :—Mentd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. v. Jenkins 


911a. ——- Who is—Holder of office appointed 
executor.}]—-Where the holder of an office has 
been appointed exor., the person entitled to 
probate is the holder of that office, not at. 
the time when the will was executed, but at 
the date of testator’s death.—JIn the Estate of 
JONES (1927), 43 T. L. R. 324. 

912. Add. Annotation :—Consd. In the Estate of 
Dinshaw, [1980] P. 180. 

924a. 


-}—— Ct. of Probate Act, 1857 (c. 77), 

s. 73, confers wide powers on the ct. Under 
it an exor., not ing or competent to take 
probate, may be replaced by an administrator 
to be appointed by the ct., if it shall appear 
to be necessary or convenient by reason of 
special circumstances. Misfeusance on the 
part of an exor. with regard to the estate of 
his testator is a ground for proceeding under 
the sect., even after the exor. has inter- 
meddled. 

Exors. had intermeddled & neglected to 
prove the will, & had made an ayreement with 
the universal legatee that the will should not 
be proved. In passing them over the ct. 
ordered that a grant of administration should 
be made to a third person to be agreed upon 
by the exors. & the legatce, or in default to 
be appointed by the ct.—-In the Estute of 
Porricary, [1927] P. 202; 96 L. J. P. 04; 
137 L. T. 256. 

931. Add. Citation :---sub nom. In the Goods of 
Herr, 6 Jur. 350. 
O3ia. 


~_-— Failure to prove will.|- Jn the 

Estate of PoTTICARY, No. 924a, ante. 

-}—Where property was lett to an 

exor. in trust for a minor the ct. passed over 
the exor. without citation, on proof that 
his interest was adverse, that he had delayed 
obtaining probate & that he was unlit, 
although he resided in England & apparently 
was competent & not unwilling to act.- 
In the Goods of Ray (1926), 96 lL. J. P. 37; 
136 L. 'T. 640. 

Annotation :—Reld, In the Estute vf Potticary, [1927] P. 202. 


938a. -J—(1) No rule of the common law 
as to evidence is contravened by the admission 
of secondary evidence as to the contents of 
a lost document, & when the due execution 
of a no longer existing testamentary paper is 
established, & its contents are shown to have 
included a clause revoking previous papers, 
those papers are no longer testamentary from 
the moment of such execution. 














93ib. 





(2) Declarations of testator made after ' 


execution of the will are not admissible as 
to the fact of execution itself, as tending to 
contravene the statutory requirements as 


PART II. SECT. 6, SUB-SECT. 1.-- A. 
n i. 





——.} Probate may he 
granted to an extrix., even though | 
at the date of testator’s death & of the 


| PART II, SECT. 6, SUB-SECT. 3.- -B. 


949 ili, -—— Atlestation clanse not 
read by wilneases.}—A will was 


to execution; but they are admissible to 
prove the contents of:a paper otherwise 
shown to have been properly executed, & 
no longer in existence.——BARKWELL v. BARK- 
WELL, [1928] P. 91; 44 T. L. R. 207; 72 
Sol. Jo. 69; sub nom. In the Estate of BARK- 
WELL, BARKWELL v. BARKWELL, 97 L. J. P. 
53; 138 L. T. 526. 
Add. Annotation :-—Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
Add. Annotation :—Refd. Palin rv. Ponting, 
[1930] P. LS5. 
991. Add. Annotation :- -Refd. Jn the Hstate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
992. ddd. Annotation :--Refd. In the Estate af 
Musgrove, Davis v. Mayhew, [1927] P. 2614. 
993a. ——- --— -.]--Where thero is a defect in the 
attestation clause, the evidence of one 
witness is required. But where an allidavit 
is necessary to account for alterations, & 
where two witnesses are required to make 
an affidavit, & these join in one affidavit, 
both shall depose to the execution (Sir H. 
JENNER Fust).—IJn the Goods of Barren 
(1849), 2 Rob. EKecl. 124; 7 Notes of Cases, 
288; 163 KB. R. 1264. 
Annotation : ~Mentd. In the Guods of Minty (1850), 7 Notes 


of Cases, 374. 
11a. ©} -In the Goods of BRINING 
(1870), 22 1. I. 680; 44 J. BP. 698, 

1016. Add. Annotation :— Refd. Barkwell v. Bark- 
well, [1928] P. 91. 

1017. Add. Annolation ;--Refd. in the Lstute of 
Musgrove, Davis v. Mayhew, [1927] IP. 264. 

1018. Add. Annotation :—As to (1) Refd. Barkwell 
v. Barkwell, (1928) P. 91. 

1019. Add. Annotations :—As to (1) Refd. Bark- 
well v. Barkwell, [1928] P. 91. Generally, 
Refd. Jn the Estate of Jessup (1424), 132 L. T. 
31. 

1022a. -—-  --——.|-- BARK WELL iv. 
No. 03a, ante. 


1031a. —--- Will gnawed by rats.]--A will torn 
In pieces with rats, if a stranger by laying 
the pieces together could make the devise 
appear, good ; if gnawed before the death, 
against the will. -ETHERINGHAM uv. E'THER- 
INGHAM (1646), Aleyn. 2; 84 EK. It. 88u. 

1031b. —— - Bellef that will useless.]—ZJn the Goods 
of Leaa (1848), 6 Notes of Cases, 628. 

AO = Distd. Wharram v. Wharram (1864), 3 Sw. 

cir. . 


103ic. Accidental destruction.]—The ct. 
will not admit the draft of a will, which has 
been inadvertently destroyed, to probate 
on motion.—/n the Goods of Bovy (1865), 
4$w. & Tr. 0; 34L5.P.M.& A. 55; 164 
KK. RR. 1418. 

Annotation :—Apld. lée Sainsbury (1896), 12 T. L. R. 124. 


970. 
986. 


a 


BARKWELL, 


due Also, no 
ground of suspicion being suggenied, 
except that the will was prepared by 
& executed in the presence of the sole 


exccution applied. 


ITC- 


application she was resideut out of the 
jurisdiction of tho ct.—He WALLEN, 
({1926] N. Z. L. R. 729.—N.Z. 


PART II. SECT. 6, SUB-SECT. 1.—C. 

vr i. Allegation of undue in- 
fluence.}—An allegation that the ap- 
pointment of wu person as exor. under a 
will is invalid of no effect use 
such person ca or procured the 
will to be written, is insufficient to 
sustain a claim to set aside the appoint- 
ment.—-SMITH v. Birp (1924), 45 
N. L. R. 381.—S. AF. 





ee eee een e anna 


on ee 


pared for a testator by his brother, 
who was sole beneficiary. The will 
was Witnessed in an hotel lounge by 
two waiters, who gave cvide nce at the 
trial to the effect that the exccution 
was info The brother & his wife, 
who were present at tho time of the 
execution, ve evidence to the effect 
that the will bad been duly execut d, 
The evidence of the attesting witucsses 
was found to be unreliable . - Hell; 
notwithstanding the attestation clause 
was not by the attesting wit- 
nesses, the presumption in favour of 
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{ 
bencticlary, & there being uo evidenco 
to show that this beneliclary exertod 
any influence, the prosuin tion Was 
not displaced. —He Sricen, BXLCUTOR 
TRUSTER & AGENCY (CO. OF SOuUTU 
| ALATRALIA, LYp. ». Morris, (1929) 
1 oA. S. Ft. 28. —AUS. 
{ 


PART Il. SECT. 6, SUB-SECT. 3.—G. 

1002 1. Testator deaf & dumb.}— 

' Circumstances in which probate of an 

alleged will of a deaf & dumb persuu 

was refused.— Fe EWEN SE emeen 
{1927] N. Zz. L. R. 881.— iy 


Cases 1081d—1890a. EnouisH anp Emerme Diarest SUPPLEMENT. 


1081d. ———- Destruction by third party—After 
sre ll death:]—A. devises lands to several 
ns, & after his death, one who was a 
‘ end to the heir at law, snatches the will 
out of the exor.’s hands & tears it in pieces. 
The asap being gathered up, & stitched 
‘oget er, a bill was brought to establish the 
& décreed the devisees to hold & enjoy, 
& the heir to convey to them.—HAInzs 
Hanes (1702), 2 Vern. 441; 28 E. R. 883 ; ; 
sub nom. HAYNE v. HAYNE, "Dick. 18. 
Annotatiuns :—Consd, Davies v. Evans £852) 4DeG. & 8m. 
440. Reld. Cowgill v. Rhodes (1863), 33 Beav, 310. 
1081e. —— J—-A will destroyed after 
death of testator, who had consented to its 
destruction before his death. <A _ copy 
admitted to probate.—ZJn the Goods of CARTER 
(1843), 2 Notes of Cases, 105. 
. Wharram v. Wharram 








yet) 3_ Sw. 


oy Tr, a0. * In the Goods of Legg (1 rete Notes 
1031f. —-— Without testator’s knowledge.]— 





A will destroyed in the lifetime of testator, 
but without his knowledge; substantiated 
& admitted to proof.—TREVELYAN v. TRE- 


ma (1810), 1 Phillim. 149; 161 E. R. 

Annotationa :—-Distd, Wharram v. Wharram (18 64), 3 Sw. 

& Tr, 301, Refd. Lister v. Smith (1863), 3 Sw. & Tr. 282. 
D, Other Cases. 


See case, infra. 

1042. Add. Annotation :—As to (1) Consd. In the 
Estate of Birkby (1929), 73 Sol. . 0. 556. 

1044. Add. Annotations :—As to (1) Apld. In the 
Estate of Musgrove, Davis v. Mayhew, [1927] 
P. 264. As to (2) Apld. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 

1120. Add. Annotations :—Mentd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61; Papado- 
poulos v. Papadopoulos, [1930] P. 5. 

1164. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 189. 

1191. Add. Annotation :—Generally, Refd. Robins 
v. National Trust Co., [1027] A. C. 516. 
1247a. —LAMKIN v. BABB (1752), 1 

Lee, 1; 1611 ). R. 1. 
1262. Add. Annotation :—Mentd. Jones v. Great 
Western Ry. Uo. (1980), 47 T. L. R. 39. 


1271. Add. Annotation :—Refd. Robins v. National 
Trust Co., [1927] A. C. 515. 


cee en cee ree ate ene ter 


PART Il. SECT. 6, SUB-SECT. See 











1035 i. 2roo. contents-—N v, JAHNAVI 
stringent Fone PERRY, 11995) of IL. R, 58 Cale 33 390. —IND. 
D. lL. R. 66 O. L. R. 278.—CAN. 


man.-—~ SCEenes Nate 


PART Il. SECT. 6, SUB-SECT. 8.—B. 


1204, Add. Annotations :—Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264 ; ‘i 
Hobing v. National Trust Co., [1927] A. C. 


1301a. 





——.]—Testatrix having directed the 
erson whom abe made her residuary legatee 
prepare her will, he did so, but by mistake 
the name of one of the legatees was omitted. 
Subsequently she directed that three 
additional bequests should be inserted in the 
will, which the residuary legatee promised 
but neglected to do. The will was after- 
wards read over to testatrix by the residuary 
legatee, & having declared herself satisfied, 
she executed it:—Held: although the 
tesiduary legatee was aware at the time of 
the eaecution of the will by testatrix, that 
her further instructions were not complied 
with, & that testatrix was ignorant of that 
fact, still in the absence of fraud on his part 
the will was entitled to probate.—-MITCHELL 
v. GARD (1863), 3 Sw. & Tr. 75; 32 L. J. 
P.M. & A. 129; &L. T. pasa 273. P. ast 


nt N. 8. 673 ; 11 W. R . 173; 164 BE. R 
Annotation :—Refd. Guardhouse v. Blackburn (1866), 35 
L. J. (P. & M.) 116. 


| 4 QnA 


AdD Ammndtontinnn :—Consd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 
an sobs v. National Trust Co., [1927] 

. C. 51 


1810. Add. Annotation :—Refd. Re Belliss, Polson 
v. Parratt (1929), 141 L. T. 2465. 


-}—In the Estate of AUSTIN 
3m 000), 78 Sol. Jo. 546. 


1817. Add. Annotation:—As to (3) Refd. In the 
L’state of Musgrove, Davis v. Mayhew, [1927] 





1818. Add. Aansiion :—-Refd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] P. 264. 


1820a. .}—Where a will is propounded 
by the chief beneficiary under it, who has 
taken a leading p in giving instructions 
for its nreparation & in paar its execu- 
tion, probate should not be granted unless 
the evidence removes suspicion & clearly 
pore that testator ev reves the will.— 
ELLASAWMY SERVAI v SIVARAMAN SERVAI 
(1929), 57 L. R. Ind. App. 96, P. O. 











be made, & the respective powers of 
the two exors. should bo distinguished 
double | Se ae og Hoatie 
ouble gran m the @ cation 
for probate made by either BEOr:; the 


CHATTERJI 
N MUKBERJI (1928), 








PART I]. SECT. 6, SUB-SECT. 5.— D. .—— Wherev na other one should be cited.-—Re MAURAT 
sn. Waulin custody pe Jonglish Probate beep fy ad v. gf ine pe. (Sask.), [1937] 3 W. W. Ri. 18. 

Couwl— ea aed d* cerlifed photograph {1986 Ne N. Ee me 5 595.—N.Z. 

copy.}]—Proceedings were institu to 1053 ii, ——— ——. -}—The burden o of Pa ai: SECT. 9, SUB-SECT. 5. —A, 


prove a Will in solemn form. The will 


proof as to the execution & the tes 





had already heen admitted to probate | jrentary capacity of testator at tn | 1246 I. ioe of snfluence must be 
in England & was doporited in tho | time of the peter on of a will lies upon ork ie Re torre 60 a por’ fig28) 
Principal Probate Registr Y¥ oe tho ita propounder who has to explain away : . oe 
High Cort, London. The the suspicious us circumstances & ppearing 
Finer ihe Gee Dou requested wo jh n the aye. SUREADRa Waza. OHA? Cuat- Nee IL, SECT. 10, SUB-SECT. 3. 
trial of tho action in the iriah Free pias b i. }—Where the draftsman 
So nim arg at | Covet be BG cl SCA oan AeNuaone iia ictal Saw 
secondary (Ov! cnoo of the will could PART Fes elect plagrgg Livin — te he oo re ne, = say fig oe 
grep econ we itua sal R. P19 1938 fe. ats» re 15. oT Be be a in domme ithe merely reek 
ote] Ch 8 on ee 441; 69 N. eet tos haa written in n hig ngtrootions inserts & . 
ny I, SECT. 6, SUB-SECT. 8.—A, PART HI, SECT. 8. brought to the notice of testator the 
Nature of f a. The 1288 i, Double granie~—Discouraged.} | word 80 must tted 
proof i necessary estab. is | —When a will appoints one enor. for probate. .—-PERPETUAL TRUSTEE Co. - 
vot an absolute or conclusive ‘one, ut ponere eral purposes & another 0: ILLIAMSON (1929), 20 8. R. N.S 
such proof as would satisfy a prudent | limited purposes, only ane grant ootould 487; 46 N.S. W. W. N. 151. N AUS” 
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Vol. XXMI.—Executors and Administrators. Cases 1361—16566. 


1851. Add. Annotation :—Folld. Kitcat v. King, 
[1980] P. 266. 


1351a. ——- ———.}—A testamentary paper headed 

“* Codicil to be attached to my will,” & pro- 
ceeding ‘* This is the last will & testament of 
A. B.”’ did not expressly or by implication 
revoke an earlier will although it effected a 
substantial difference in the destination of a 
large portion of the property passing. The 
same paper bore, in addition to the signature 
of the testator, the signatures of four persons, 
two of whom were beneficiaries under it ; all 
four signatures had been placed on the paper 
at the time of attestation, & there was 
evidence that the two beneficiaries signed 
otherwise than as attesting :—-Held: the 
words ‘last will & testament” did not 
preclude the admission to probate of both 
papers, & probate of the codicil might go 
without including the names of the two bene- 
ficiaries as attesting witnesses.—Kircar 1. 
Kina, [1980] P. 266; 99 L. J. P. 126; 148 
va 408; 46 T. Iu. R. 617; 74 Sol. Jo. 


1367. Add. Annotation :—Distd. In the Estule of 
Caie, In the Estate of Davis (1927), 71 Sol. 
Jo. 898. 

1869a. ———.]—-The ct. directed that 
certain non-testamentary words of an offen- 

sive nature should be omitted from the probate 

of a will, but declined to order their expunge- 
ment from the will itself.—Re MAXWELL 
(1929), 140 L. T. 471; 45 T. L. R. 215; sub 
nom. In the Estate of MAXWELL, 78 Sol. Jo. 159. 


1871a. ——— ———.]—-In the Estate of Cais (1927), 
43 T. L. R. 697; sub nom. In the Estate of 
CalB, In the Estate of Davis, 71 Sol. Jo. 898. 


1375a. Settlement—Identical bequests.] — Where 
a will contained bequesta identical with the 
trusts of a marriage settlement the ct. did not 
require the whole of the marriage settlement 
to be set out in the probate, but only such 
extracts as were necessary to explain the 
bequeste.—Jn the Goods of GarBET (1869), 
33 J. P. 792; 21 L. T. 366. 


1888. Add. Annotation :—Consd. In the Estate of 
Todd, [1926] P. 178. 











1388a. ——- ——-.]—-In the Estute of Topp, No. 
1898a, post. 
1898a. Wills not independent.j/—If testa- 


mentary papers are independent, one dealing 
exclusively with property within the juris- 
diction & the other with property outside 11, 
there is no obligation on a party propounding 
the first to obtain probate of the second. 


rin AF oe ee ene Sem meme eerie — ee 


PART II, SECT. 10, SUB-SECT. 4.—B. | Re BULLKN (DECEASED) (1926), 
B. C. R. 240.—CAN. 


1869 i. Objecttonabic matter—Uncon- 
ed with testa 





The question is whether the papers are inde- 
pendent or interdependent. 

Tesatator left two wills, one English, the 
other American ; the latter dealt exclusively 
with ee erty outside the English jurisdiction, 
but the two documents were interdependent 
with repent to the residue, which was hablo 
for English estate duty. The exors. of the 
two wills were different persons. Testator 
had expressly directed that the Amencan 
will should be ‘ probated” in America :—- 
Held: (1) the two wills & ao codicil to the 
English will should all be proved in England ; 
(2) the document to be retained in tho 
English Probate Hetty as evidence of the 
testamen act of making the American 
will should be an examined & sealed copy of 
that will, & after pee the original 
American will should be handed out to the 
exors. named therein for probate in America. 
—In the Estate of Topp, [1926] P. 173; 05 
L. J. P. 105; 185 L. TI. $81; 42 7. L. WR. 
545; 70 Sol. Jo. 671. 


1410a. -|—In the Estate of Topp, No. 1398a, 
ante. 


1431a. Where minority interest.)— Re NizRbunt, 
No. 1883a, post. 


1431b. }—Under Jud. (Consolidation) Act, 
1925 (c. 49), ss. 160 (1) & 162 (1), the ct. 
cannot make a grant of administration to less 
than two individuals, when it is aware that 
there is a minority interest.---Re Wiurn, 
[1928] P. 75; 00 I. J. P. 157; 138 1. T. 68; 
43 T. L. R. 729; 71 Sol. Jo. 608, C. A. 


1474. Add. Annotation :— Refd. Re Bowor Wil- 
liams, Le p. Trustee, (1927[ 1 Ch. 411. 
| 1485. Add. Annotation :— Refd. Ormond Invest- 
ment Co. v. Betts, | 1028] A.C. 143. 


1502. Add. Annotation: Mentd. Salvesen (or von 
Lorang) v. Austrian Property Administi ator, 
[1927] A. C. 64]. 


1508. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1926] A. CU. 444. 


1509. Add. Annotation :— Refd. A.-G. for Alberta 
wv. Cook, [1026] A. C. 444. 


1510. For ‘*‘ —— Protection order under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39}~--Whether citation of husband neces~ 
sary’? read ‘‘-——— Separation crder under 
Summary Jurisdiction (Married Women) Act, 
1895 (c. 39)—Whether citation of husband 
necessary.’’ 


1566. Add. Annotation :—Refd. A.-G. for Alberta 
v. Cook, [1026] A. C. 444. 


& 








tight to udiminister, & the nomi. 


37 
| made anothcr appUcation based on the 


| fact that he was one of the next of 


Seardalous ‘or defamatory matter} PART Ul. SECT. 11, SUB-SECT. 4.—c. | hin, | Held: appt, belog prior pelrns 
1447 ii. —— ~—In tho u so. hee Asad, waht * Ssiawisvous 
ea aoe ete ete ee of Englsh Noncontentious Business 
~~~ nae ee administrator should be appointed to ! ,v. 28, the let f adimiuistra- 
lous or defamatory & in no with tho estate of deceased, rather than fll, choot Ao areniad ite hit Tho 
pormane to the dispositions of the will, juint trators, even when the finglish Noncontentioun Business Rules 
omitted from the probate. claimants are equal in degre of 24, 33, 34, aro in fore in Suskat- 
Testator stated: “I make no pro- kindred to deceased.—STUNEY &.  ¢howan.—-lte KRAUKE kw ratte (Susk.), 
vision for my wife on account of srongy (1923), I. L. R. 2 Pot. 508.— 10270) 4D. LR. 1us2, 2 W. OW, dt. 
inte: te habits & other mis- IND, 896. CAN. 
th ea be Toa trom the orcs ll. SECT CT. 4 
066 WO: Qa - PART II. . 11, SUB-SECT. 4. 
bate.—Re O'Rewxty’s WILL, (1927) Q. (a). PART Hi. SECT. 11, SUB-SECT. 4, - 
V.L. R. 633; {1937} Argus L. EK. 396. H. 
—A USB. 1596 fi. apt eerenraaes Application by former 
nomince widow—L nglish ane ‘ ue oe ones! Pager secre ed 
tent ness Rules, r. After uff exudent wurtedictii 
PART IL. SECT. 11, SUB-SECT. tha eofanal of a grant to the nominee of | .lgent managing, estate. }— He LELAIRE 
ap. To attorney of executora.J|—~ the widuw the widow renounced her ! (1905), 9 B.C. 429.—OAN. 
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Cases 1653—2585a. 


1653. Add. Annotation :—As to (2) 
Mason (1928), 97 L. J. Ch. 321. 

1656. Add. Annotation :—Refd. A.-G. for Ontario 
v. McLean Gold Mines, [1927] A. C. 185. 


1701. After this case add :— 
Compare No. 17732, post. 

1772a. Remainderman-——Settlement determined on 
death of life tenant.|—-Where a woman died 
intestate without known next of kin & was, 
at the time of her death, the life tenant of an 
estate previously settled upon her by will, 
the settlement was determined on her death, 
& the legal estate vested in the personal 
representative of the life tenant. The ct. 
made a general grant of administration to the 
remainderman under the settlement, follow- 
ing the non-appearance of persons intereste 
in the life tenant’s estate who had been cited. 
—In the Estate of Borvass, [1929] P. 107; 
98 L. J.P. 65; 140 L. T. 120; 45 T. L. BR. 
52; 72 Sol. Jo. 826. 

.innotatrion :-—Distd. In the Estate vf Taylor, (1929) P. 260. 


1772b. --—— -]—In the Estate of Bircu, [1929} 
P. 164; 98 L. J. P. 66; 141 L. T. 3823; 73 
Sol. Jo. 221. 

Annotation :—Distd. In the Estate of Taylor, (1929) P. 260. 


1778a. Poor law guardians—Administration of 
estate of orphan’s deceased parent.]— By 
Poor Law Act, 1927 (c. 14), a board of guar- 
dians may act in certain circumstances as 
ain loco ae bee in respect of an orphan child, 
& in that capacity is entitled to take out 
letters of administration of the estate of the 
child’s deceased parent for the bencfit of the 
chid.—fe Peters (1929), 142 L. T. 328; 
46 'T. L. R. 119; 74 Sol. Jo. 18. 

1774. Add. Annotation :--Retd. Re White, [1928] 


1785. Add. Annotation: —Refd. In the Estate of 
Potticary, [1927] bP. 202. 

1883a. ——— During minority.}— Jud. (Consolida- 
tion) Act, 1925 (c. 49), s. 160 (1), directs that 
either a trust corpn., with or without an 
individual, or not less than two individuals, 
shall take a grant of administration in the 
case of an interest in the estate during 
minority of the party interested; but this 
provision must be read subject to the modifi- 
cation of sect. 162 (1), namely, that the ct. 
in the éase of insolvency is to have a discretion 
to grant administration to some person other 
than those interested in the residue. Under 
the latter sect. itis competent for the ct., even 
during a minority, to appoint a creditor to be 
a single administrator, as it could formerly 
have done under Ct. of Probate Act, 1857 
(c. 77), 8. 73.—Jdte HERBERT, [1926] P. 109; 
sub nom. In the Goods of HERBERT, 95 
L. J. P. 53; 185 L. T. 128; 423 T. L. R. 469. 


Annotations :—Consd, He White (1927), 43 T. L. R. 729. 
Dbtd. Jt White, [1928] P. 75. 


~ - - 


Consd. Re 











en ee ee 


PART II. SECT. 11, SUB-SECT. 4.— 
K. (a). 


sv. Creditor with judgment against 
deblor—BRight to file bill against real 
representative-——Before suing oul execu- 
tion.J—Durry v. GRAMAM (1869), 15 
Gr. 547.—CAN. 


sm. Ez-convict.|--A person who has | 
been convicted of felony, & has served 
sentence, is in tho same position 
as if pardoned, & can be appolnted 
rator.—in the Goods Bf COLE: 

26] I. R. 327.—IR. 





intestate, 





to ad 





ported 


G 
MAN, [19 (Sask.), 


PART II. SECT. 11, SUB-SECT. 5.— | 
D. (0). 


1834 i. Cunviclwa for killing in- 
testate.}—A husband, who hee been 
convicted of killing hin wife, who died | 
alm to her ostate, 
& ueithor he nor his attorney is entitled 
tninister it.—Re N 


PART II. SECT. 11, SUB-SECT. 5.- 
E. (c). 


has no al 


sw. Right of nert of kin to be ap- 
acest as BELL ESTATE 
11939} 3 W. W. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


2056a. ]—Testator made his will leaving all 
his moneyto A. There was no appointment of 
an exor. A. moved for administration with 
the will annexed. The parties interested in 
intestacy resisted the application :—Held: 
in the circumstances the application failed, 
the persons entitled in intestacy taking the 
grant in priority to a legatee or devisee under 
Non-contentious Rules, r. 119, operating 
. Bince Jan. 1, 1926, in the case of an estate not 
wholly disposed of.—In the Goode of GaTEs, 
{1928} P. 128; 97 L. J. P. 76; 138 L. T. 
714; 44 T. L. R. 3853; 72 Sol. Jo. 172; 
varied, [1928] P. 178, C. A. 
Annousion :—Mentd. fe Gates, Gates vr. Cabell, [1929] 2 
2327a. ——— Fresh attorney appointed by 
surviving executor— Whether entitled to 
grant.]—Several exors. out of the juris- 
diction gave a power to an attorney to take 
administration with a will & codicils annexed 
without reference to survivorship amongst 
the exors. The attorney took a grant of 
administration & partly administered the 
estate. The surviving exor. appointed fresh 
attorneys. The ct. revoked the grant to the 
original attorney & made a fresh grant to the 
fresh attorneys.—In the Estule of DINSHAW. 
}1930] P. 180; 99 L. J. P. 118; 142 L. T. 
652; 46 T. L. R. 808; 74 Sol. Jo. 264. 


2436. Add. Annotation :—Refd. He Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 433. 


2440. Add. Annotation :—Refd. He Achillopoulos, 
Johnson v. Mavromichali, [1928] Ch. 483. 


2441a. ——.]—Where adrninistration is taken out 
in this country by the attorney of a foreign 
pence in respec! of English assets belonging 
o a foreign testator, & the forcign principal 
is not by the law of the domicil an exor., 
but by virtue of fs interest under the foreign 
will is charged by the law of the domicil with 
the duties which under English law are 
imposed on an exor., the ct. will authorise 
such administrator, after satisfying all English 
liabilities & all foreign liabilities of which 
he has notice, to hand over the surplus in his 
hands to the foreign principal, whose receipt 
will be a good & sufficient discharge. In 
such a case the administrator need not issue 
any foreign advertisements or take any 
active steps abroad to ascertain the position 
with regard to debts, as the foreign principal, 
who by the law of the domicil is in the position 
of an exor., is in such a case directly 
responsible for the payment of foreign debts. 
Ne ACHILLOPOULOS, JOHNSON v. Mav- 
ROMICHALTI, [1928] Ch. 433; 97 L. J. Ch. 246; 
139 I. T. 62. 
2585a. Trust estate vested in tenant for life— 
Settled Land Act, 1925 (c. 18).]— Where 
testator, dying in 1897, appointed his wife A. 
sole extrix. & devised to her for life all his 


te 











PART II. SECT. 12, SUB-SECT. 1.— 
B. (h). 


2155 i. Where estate tnsoivent— 
Assets assigned before death to executrizx 
—Evecutriz netther proving nor re- 
nounctng. }—Held : letters of administra- 
tion with a copy of the will annexed 
should be granted to a duly appointed 
svndicof the creditor, who might be one 
of its officera.—Re HanpDauy, [1927] 
| V.. R. 535; 49 A. L. T. 895 (1927) 

L. R. 395.-—~A UB. 


OBLE (Sask.), 


R. 68.-—-CAN. 
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real estate with remainder to B. in fee simple 
absolutely, & A. died in Feb. 1926, intestate 
& a widow, leaving no statutory next of kin 
& no trustecs for the purposes of the above 
Act were ever appointed :—Held: B. was 
entitled under Jud. (Consolidation) Act, 
1925 (c. 49), s. 155 (1), to a grant of limited 
administration in respect. of such real estate. 
oof (1926), 136 LL. T. 2238; 70 Sol. 
Oo. ; 


2585b. Property subject to life tenancy--Settled 
Land Act, 1925 (c. 18), s. 20 (1)—Law of 
Property Act, 1925 (c. 20), Sched. I., Part II., 
para. 6 (c).|—Jn the Estate of James (1026), 
162 L. T. Jo. 498. 

2585c. Settled land.]—Grants of probate to special 
exors. are not to be confined to those persons 
whose qualifications fall within Settled Land 
Act, 1925 (c. 18), s. 30 (1), & the effect of 
that Act is not to limit. the operation of 
Administration of Estates Act, 1925 (c. 23), 
as. 1, 13 & 22.—In the Hstate of GarBinges, 
[1928] P. 28; 971.39. P.4; 138 L. T. 272; 
44 T. i. R. 230; 71 Sol. Jo. 911. 

2603a. —--—- - —-—.) -A will duly executed was on 
the death of testator in the custody of the 
sole exor., & universal legatee named in it. 
It was never proved, there not heing at. that 
time any property which could pass under 
it, & was subsequently lost or mislaid. No 
draft or copy of it was forthcoming. ‘The cl. 
granted administration of the effects ot 
deceased, limited until the will, or an 
authentic copy of it, shall be brought. into the 
probate registry.— /n the Goods of JONNSON 
(1865), 11 Jur. N.S. is4. 

2744a. Threatened breach— Surety entitled to apply 
to court—For relief by way of indemnity 
against Hability under bond.} Zt) ANDERSON- 
Berry, Harris v. Grirviru, [1028] Ch. 290; 


2877. Add. Annolations: 


2911. Add. Annotations: 


3074. Add, 
3111. Add. 


Silla. - - 


3125. .tdd. Annotation : 


2 Drew. 414; 61 E. R. 780; sub nom. 
‘Tomson v. Jupas, 2 Eq. Rep. 1141; 233 
lL. J. Ch. O20; 23 1. T. O. 8. 2173; 2 W. R. 


Ud. 


2833. Add. Annotulion : —Mentd. Re Ross, Ross v. 


Waterfield (1029), 46 T. L. R. OL. 


2838. dd. Annotation :—Mentd. In the Goods of 


Gates, [1928] P. 128. 

Refd. Ormond Invest- 
ment Co. v. Betts, (1927]2 K.B. 326. Mentd. 
ent Invest ment Co. v. Betts, [1928] A. C. 


Refd. Woystead v. Taxa- 
tion Comr., (1926) A.C. 155: Jaeger Co., Ltd. 
es Jaeger (1020), 16 RP. CL ae. 


2979a. -—- - Twenty years aftor death of testator.] 


Admmnistration revoked.—In the Hatate of 
MUSGROVE, DAVIS vt. MAYHEW, [1027] P. 204; 
0 L. J. P. 1403 187 LT. O12 5 438 TLR. 
G18 ; 71 Sol. Jo. 542, CL A, 


3011. cldd. Annotation: —Refd. Re Ross, Ross v. 


Waterfleld (1929), #6 T. L. Re. OL. 


alnnotation :- -Refd. Akt. 
Jlarding, (1928) 2 K. B. 871. 


Annotation: -Apld. Re Lowden & 
Hyslop’s Contract, [1928] Ch. 479. 


Sale of English real estate.]-- 
Scottish exors. with a contirmation resealod 
under Jud. (Consolidation) Act, 1925 (ce. 40), 
8. 168, can make a good title to English real 
estate without the necessity of any separate 
grant in respect thereof. -Ne MOowpRN & 
liystor’s Conrracr, [1928] Ch. 4703 07 
L. J. Ch. 8183 180 L. T. 8003 72 Sol. Jo, 
400. 


Ocean vv. 


Consd. Jn the Ialale of 
Plant, Wild ¢. Plant, (1920] BP. 139. 


Add. Annotation: Apld. In the Estuie of 


97 L. J. Ch. 111; 138 L. T. 354, C.A. 
2777a. —-— - — .j --THOMPSON v. JUpaL (185d), 





PART II. SECT. 13, SUB-SECT. 7. - 
B. (b). 


sx. Light of suretics—Ankecripated 
waste by admunistrator —Injunchion dt 
receiver.J—In the Katute of Husk 
(1928), 15 N.s. W.W.N. 170.- AUS. 


PART Il. SECT. 15, SUB-SECT. 2. A. 


sy. Foreign will Incorrect translation 
annexed. |} —Where letters of ad niinistra- 
tion, cum testamento annerso, have been 
granted with an incorrect translation 
of a foreign will annexed thereto, the 
ct. will, upon evidence to its sButir- 
faction, order the substitution of a 
correct translation in lieu uf the incor- 
rect one.—Ke KLBINSANG (NO. 2) 
(1928), 28 S. R. N. S. W. 559; 45 
N.S. W. W. N. 150. -AUS. 


PART II. eer. 403 SUE ener: 2.-- 
- (8). 

n fi. .J—Probate Is conclusive 

proct of tho due execution of the will 

testator._-CHANDRESHWAR PRASAD 

ARAIN SINGH v. HISHESHWAR PRATAP 

re peel Tee (1926), I. L. It. 5 Pat. 


PART II. SECT. 15, SUB-SECT. 2.— 
B. (e). 


p. Fevsd. 
0. L. R. 498. 


PART II. SECT. 15, SUB-SECT. 4.—C, 
st. Ae to tille to land.)}—Held: pro- 
bate was not sufficient.— SUTHERLAND 





on other grounds, 37 


J.8. 


} 


| 
| 
| 
| 
| 
! 
| 


: 
| 
| 


3126. 


PART II. SECT. 16, SUB-SECT. 2. C. 


sb. .f8 to gurson entitled -- ddrocate 
cunsenting without instructions. | -Whero 
an advoeate for one of the patties under 
aw Inivappreohension comsented to the 
ouher patty being granted the letters : 
— Held. if such Consent was given by 
the advocate without inetinetions, the 
chent might withdraw the consent at 
any time prior to the actual isue of 
letters.— Eyvonn Hor ‘bats ep. KYVONn 
sol (1929), 0. L. Bo 8 Ran. 26), 


PART II. SECT. 16, SUB-SECT. 2. J. 


sd. Validity of will not proved.) - 
Ovi NAK v. Fescnuuk (Alta.), [1927] 
3). 1. 1. 8423 (19275 3 WoW. RR. 
64; revad. (LU28) 1 D.. M425; [LO28) 
IW. W. Ro. 2's 28 Alta. 1. PP. een, 


CAN. 
PART II. SECT. 16, SUB-SECT. 3. H. 
8056 ili. —- -—- --—.} On an appliea- 


tion to revoke a grant of probate on 
the givunds that persons who vught to 
have been cited were not cilad, & 
that the will was a forgery, if the thrst 
ground is established the onus is upon 
the opposite party to prove that the 
will ig genuine.~-HamMsUANDI KUEKR 
KALAWATI KURR (1927), 55 L. KR. Ind. 
App. 18.—IND. 


PART II. SECT. 18, SUB-SECT. 3. 


se. Grounds for granting or refuting 
application for rescaling.}—The ct. has 
the right, on an application under 
Alberta Rules, r. 945 (24), tor resealing, 


785 


| 
| 
| 
| 


wey eee 


lant, Wild v. Plant, [1926] P. 139. 
($127. ctdd. Annolations : 


Consd. Jn the Estate of 


to Inquire a4 to the original appoint - 
mont of the adininistrator, & should 
refuse the application, where the exours. 
have the tight & duty to apply in 
Alberta for probate, -Ae BLAGBURN 
Feparh, (1027) 1 W. W.G 7163 affd., 
{10927} 2 WW. W. it. 200. CAN. 


PART Il. SECT 19. 


© i. - .jJ-An extria, to whom 
probate of a will had been granted 
in england, appointed appet. as 
altormey under power in Victorla to 
rocure the resealing of the probate 
n Victorla: Held: appet. was 
authotrined to produce the probate & 
obtain the sealing thereof under 
Administration & Probate Act, 1915, 4. 
51, that being the proper procedure for 
him to adopt In order to procure biin- 
self to be constitutad the legal ropre- 
Kontative of testator In Victoria. - fe 
FAIRLA'S WILL, 11927) V. i. BR. a8 | 
{1927} Argus L. ht. 462. AUS. 


sf. Duty of registrar - Supreme Court 
of New Zealand.|— Where lettera of 
administration have boen duly granted 
in Kngland & are produced to the 
registrar of tho Supreme Ct. of New 
Zealand, & a copy thereof left with 
hun, the registrar is bound under 
Admuulstration Act, 1908, #8. 43, to 
reseal Icttcrs of administration, & 
there is no need of an application to 
the ct., for the ct. hae no tion in 
the matter. In the absence of fraud in 
the will or by the administrator the 
cl. has no power to set aside such 
revealing.—He WILLCoX, [1925] N. 2. 
lL. Rh. 525.—N.Z. 


50 


Cases $127—3487. 


Plant, Wild v. Plant, [1926] P. 139. 
Thomas v. Jones, [1928] P. 162. 


3127a. -]—The proviso to R. 8. C., Ord. 65, 
r. 1, thaf nothing in that rule contained shall 
deprive an exor. who has not unreasonably 
instituted or carried on or resisted any pro- 
ceedings, of any right to costs out of a par- 
ticular estate or fund to which he would be 
entitled according to the rules theretofore 
acted upon in the Chancery Div., governs 
the case of bare exors. who reasonably pro- 
pound a will & codicil, even if, though the 
will is pronounced for, the codicil is pro- 
nounced against. The position of such exors. 
differs from that of persons named as exors. 
in a testamentary paper which they un- 
successfully propound. Having established 
the validity of the will, & made good their 
position as testator’s exors., they are entitled 
to their costa of the litigation out of the 
estate as” between solr. & client, & can be 
deprived of that right, which rests sub- 
stantially upon contract, only if they have 
acted culpably or unreasonably. Until that 
has been established, their costs are not in 
the discretion of the ct., & notwithstanding 
Jud. Act, 1878 (c. 66), 8. 49, repealed & re- 
enacted by Jud. (Consolidation) Act, 1925 
(c. 49), s. Jl (1) (h), an appeal lies without 
leave from an order condemning them in 
costs or depriving them of costs out of the 
estate.— Jn the Hatate of PLANT, WILD v. 
PLanr, [1926] P. 189; sub om. Re PLANT, 
WILD v. PLANT, 06 I. J. P. 873 135 L. TT. 
288; 42 T. L. RR. 443; 70 Sol. Jo. 605, C. A. 

Annotation :— Refd. Thomas v. Jonon, 11928] P. 162. 


3127b. J—The principle of the decision in 
In the Katute of Plant, Wild v. Plant, No. 
3127a, ante, that exors. who have established 
the validity of their will are entitled to their 
whole costs of the litigation, although they 
{ail in establishing a codicil, does not extend 
in all cases to costs incurred by them by 
reason of their insisting upon probate not 
only of clauses in a will expressing the 
testamentary mind of their testator, but also 
of a clauso which is found not to be his 
testamentary act. If a residuary gift is 
excluded from probate on the ground of want 
of capacity the question still arises whether 
the costs so inciirred by the exors. are due 
to their ‘‘ violation or culpable neglect of 


Refd. 








A. (b). 


8187 iv. --—.]—Testator 87 years 
old, executed a will, & probato was 
opposed on the grounds of want of 
testamente capacity & undue in- 
fluence. ho ct, pronounced § in 
favour of the will, but only after much 
consideration. Much of the evidence 
was not available to the caveators, & 
the of. considered they were amply 
justified in opposing the will :—Held: 
the oaveatora should be relioved of the 
Public Trustee’s costs, but should not 


before filing, the 
should imuko full 


vosts. —Jn the 


PART II. SECT. 


.. -—— Duty to make inquiries.)-— 
Althuugh no hard & fast rules can be 
laid down, a caveat should not be filed 
alnst the granting of probate of a 
Ni without substantial yvrounds, &, 


cuveat was fled withou 
grounds & without proper inquiry, a Powers under 
caveatrix, Who wa» unable to carry the 
tuatier further — ; ara to pay 

t «2. 
O'DRInvOLL (1929), 29 & Re Ned. W 
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duty.” If the ct. finds on this issue that an 
exor. is a wrongdoer, his primé facie right to 
receive out of the estate costs not otherwise 
provided for is displaced.—_THomas v. JONES, 
[1928] P. 1625 189 L. T. 214; 44 7. L. R. 
467; 72 Sol. Jo. 255; sub nom. In the Eatate 
of JONES, THOMAS v. JONES, 97 L. J. P. 81. 


8168, Add. Annotation :—Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


$164. Add. Annotation :—Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3171a. —— -}—There is no authority for 
allowing costs out of the estate in a probate 
action to an unsuccessful party who merely 
seeks to prove, in the case of a will executed 
by testator of sound disposing mind, that 
testator had a domicil under the law of which 
that party would take a large part of 
testator’s estate in opposition to his wishes. 
The costs should follow the event in such a 
case.— FLEMING v. HORNIMAN (1928), 188 
L. T. 669; 44 T. L. R. 315. 


3175. Add. Annotation :—Apld. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


8181. Add. Annotation :—Refd. In the Estate of 
Southerden, Adams v. Southerden, [1925] 


» 177. 


8308. Add. Annotation :—Refd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3312. Add. Annotation :—Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3815. Add. Annotation :— Distd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 


3384. Add. Annotation :—Mentd. Mansfiek:' v. 
Robinson, [1928] 2 K. B. 353. ofl, 


3478a. For purpose of lawsuit out & ‘the 
jurisdiction.|—-There is no power ir. “the 
Probate Ct. to allow a will admitted to 
probate in England to gu out of the juris- 
diction, even in the custody of an official, 
for the purposes of a lawsuit in a British 
Dominion or elsewhere abroad.—fe GREER 
(1929), 45 T. L. R. 362 ; 73 Sol. Jo. 349. 

et arg :~—Folld. In the Estate of Guinev (1929), 73 Sol. 

Q. ° 


8478b. — — -——-.|—In the 
(1929), 73 Sol. Jo. 569. 


3487. Add. Annotation :—--Refd. Capron v. Capron, 
[1927] P. 243. 








Estate of GQUINEE 


21, SUB-SECT. 2. a case is, that there are two separate 
suits which may either be heard 
together or be consolidated.—-VEN Tm As 
NEMCHAND ©, Dal CHAMPATAVI (1928), 
I. LL. h. 53 Bow. 829. ~IND. 


PART II. SECT. 21, SUB-SECT. 10, 
sk. Jurisdiction of courf—To alter 
prerious order.j—In addition to Its 
uccession Act, s. 234, 
Probate & Administration Act, 

8. 50, the ot. has power in review to 
alter its previous order in contested 
proceedings for the grant of probate 


intending caveator 
in Hat Where a 
substantial 


E1.1Z4BK IH 


be granted coste out of the eatate— 558; 46.N.S.W. W.N.176— AUS, OF _lettere of administration.— Kone 

Re Paterson (DeceasEp), [1924] N. : Hox Tsex v. Kron Soon Sun (1925), 
%. LU. R. 441.-—N.Z. sh. Carcalor selling up different will.) 1. L. R. 3 Ran. 261.—IND. 

it a a porllion a miele co er sl. aes to igs pay beneficiary 

ae caveator sets up another will of share of procceds.\— ONTGOMERY, 

PART Il. SECT. 20, SUB-SEOT. 4.—B. tu tator, it is obligatory on him to file LUMBEKS t. MONTGOMERY (1913), 23 

eg. Zazation.J—Re Moren, (1927) 1 a separate petition to propound the W. L. KR. 634; 22 Man. L. R. 735.— 

dD. pt R. 648; 59 N.S. R. 58.—-CAN, will set up by him. The result in such CAN. 
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Part IIl—Interest of Representative in Deceased’s Property. 


3509. Add. Annotation :—Refd. Toates v. Toat 
[1926] 2 K. B. 30. or 


3517a. Right of selection under will.]—Testator 
bequeathed to his wife such articles as she 
should within two months select from the 
articles in cortain rooms in ao house. Five 
days after his death his wife died without 
having made any selection :—Held : the right 
of selection did not pass to the wife’s exors,— Lien. 6, fo. 7. pl. £3 7 Jur. 104, n. 
Re ManGe, PRIDIE v. BELLAMY (1928), 44 | Annotations + ~Apld. Tharpe r. Stallwood (181), 5 Man. & 


T. L. R. 372: sub nom. Re Manar, Pvpenr v. G@. 760. Refd. Wangford rv. Woneford (i704), tt Mad. 
BELLAMY, 72 Sol. Jo. 284. * Hep. 48. Mentd. Rodinefeld’s Case (1556), 9 Ca. Rap 


16b; Leyfeld'’s Case (1011), 10 Co. Rop, 88a. 

3518a. Loan posted to but not received by deceased.) | 3611b. -— - -——.]--Hasv v. NkEWMAN (1601), 
—On the reccipt of a signed promissory note Gouldsb. 152; 75 K. R. 1050: sub nom. 
a money-lender forwarded an agreed sum to KASON v. NEWMAN, Cro. Eliz. 495. 
the borrower through the post. The borrower, | tanotution -—Mentd. Oxford University Caso (1618), 10 
the secretary to a co., died between the times Co. Rep. 53d. 
of the posting & delivery of the letter. The | gg414e.- - - .] —Bean +. 
joint acting secretary of the co. having notice Kony. 111; 96 F. BR, 1288. 
of the secretary's death, opened the money- ene 
lender's letter & rotained possession of the 3617. Add. Citations: -«ub nom. Mason & Davy 


3575. Add. Annotation : ~Mentd. Torbay Hotel v. 
Jenkins, [1927] 2 Ch. 225, 


$605. Add. Annotation :—Refd. Riley v. Brown 
(1929), 9 L. J. K. BB. 739. 


3611. Add. Annotation : ~Menid. Savil v. Roberta 
(1698), 1 Salk. 13. 


3B6ila. - - -) Anon, (1457) Yo B. 36 


Soper (1750), 2 


8543. Add. Annotation:--As to 


35728. 


enclosed money until such time as he could 
hand it over to the personal representatives 
of the borrower. In an action by the 
money-lender to recover the sum lent from 
the joint acting secretary :—I/eld; deft. 
received the money on behalf of deceased’s 
estate, & the proper course for the money- 
lender was to litigate with the borrowcr's 
representatives.— MICHAELSON v. Crisp 
(1927), 71 Sol. Jo. 982. 


8524. Add. Annotation :—As fo (1) Refd. Re Mills, 


Milla v. Lawrence, [1980] 1 Ch. 654. 


(2) Refd. Ie 
Mathieson, [1927] ] Ch. 283. 


3553. Add. .Annotufion :—Consd. Riley ». Brown 


(1929), 98 1. J. K. B. 739. 


3554. Add. Annotation : —Refd. Graves vv. Cohen, 


(1929), 46 T. 1. R. 121.) (Reference has been 
made to the headnote, not justified by any 
thing in the judgment, in Stubbs v. Holywell 
Ry. Co., (per WRIGHT, J.)] 


-]—NOBLE  v. 
E.R. 817. 


Cass (1828), 2 








Sim. 343; 5 


Annotations :-~-Refd. Richards v. A.-G. of Jamaica (1848), 
6 Moo. P. C. C. 381; Ite Francis, Barrett v. KinLer (1905), 


74 UL. J. Ch. 198; te Lacon'’s Settiint., Lacon v. Lacon, 
(1011] 2 Ch. 17. 





Ae Re ee em ee 


in that 
however, 


— eee 


PART Ill. SECT. 1, SUB-SECT. 2.-— 
I, (a) ve 





reriod. 





36872. 


Annotationa: 
Garth. 90: Hudson », Jone. (1706), 1 Sath. v0. 


36901. Add. Annolution ;: --Refd. 


3699. Add. 


3702. Add. 


® Dixon, Latch 167; Noy 87. 

Add, Annotations: -Refd. Saunders v. Plum- 
mer (1662), O. Bridg. 223 ; Finlay v. Chirney 
(1888), 57 I. J. Q. 5. 247. 


8655. Add. Annolation : --Refd. Re Portman (No. 


2), [1925] Ch 204. 


3658. Add. Annolations :—Refd. Prico v. Corpn. 


d'Energic de Montmagny, [1927] A. O. 363. 
Mentd. Lord Strathcona S.8S. Co. ». Dominion 
Coal Co. (1925), 42 T. L. R. 86 

ArrLeETON vw TDows (1609), Yelv. 
146; SOK. 1. 91. 

Refd. Shuttleworth =». 


j 
cee 


Qarnott (1688), 


Roo v. Ruasell, 
{1928] 2 K. BB. TTT. 


3692. Add. Annotations :- -Aa to (1) Refd. Row v. 


Russell, [rvz8s] 2 K. B. 1173) Lovibond (J.) 
& Sons». Vincent, [1920] 1 KK. 1B. 687. 


Annotation:- Refd. Re Bower Wil- 
liama, Me p. Trustee, [1927) § Ch. 441. 
Annotation: - Folld. Re Bower 


Williams, Ae p. Trastec, (1027) 1 Ch. 440. 


3732a. — ~—.J—-Baruo v. Perron (1804), 2 1. J. 


O.S. Ch. 196. 


3766a. -——— ——~.|—CURLING uv. AUSTIN (1862), 2 


tee ee erm ee emer ne — _-—— ~~ 


The administrator, 
entitled to recover for the 
estate damages for being deprived of 


of olaim included a claim for erecting 
& maintaining fences & depasturing 
cattle. Pitt. dled in 1897, & his extris. 


pi. ——.j—An option to pur- 
chase contained {n a will is primd facte 
not purely personal, but is assignable 
by the optionee & transmissible by him 
to hia personal representatives. — 
THUBTER Cs ih O27), 28 a RON we 

USTEE Oo. a?e Ty s 'e ’. 
922; 45 N.S. W.W.N. 30; reved. eub 
nom. ABBOTT v. UNION TRUSTEE Cv. 
(1928), 41 C. L. R. 375.—AUB. 


PART III. SECT. 1, SUB-SECT. 2.— 
I. (bS i. 


$617 i. 4 Meche hag of rule — Letinue.} 
—The administrator of the estate of a 
deceased 


ages, in respect, f Srattol bel nate 
ofac i) 

to the deceased, for ita detention or 

seizure during his lifetime, or prior to 

the issue of the letters of administra- 

tion, unless there {s evidence to show 

that the chattel was damaged, or that 


t estate the was 
Conrecinted by the seizure or detention 


the use & possession of the chattel after 
the issue of the Jetters of administra- 
tion.—DayY v. Horton (1913), 26 
W.hi. 72; 5 W. W. R751, 14 
veue ht. 763; 23 Man. L. HR. 633. — 


PART Ill. SECT. 1, SUB-SECT. 2.— 
1. (b) iii. 


on. Whether right continuea in personal 
representative.}—Under the provisions 

R. S. ¢. 118, 6. 1, the right to main- 
tain or to institute an artilon for an 
injury to land, coinmitted withiu six 
montbs of the death of the owner, 
survives to his personal reprenentative. 
The clear & reasonable meamag of the 
statute in that the exor. or admunke- 
trator may comfience an action or carry 
on an action instituted by testator or 
intestate.—MILLEK vo. Corkum (1899), 
33 N. 8. rR 358.-——CAN. 

so. ~—-.}-—Jn an action for trespas+ 
to land brought in 1895, the statement 
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was inade a party In) 1898 ° —~sLeld 
Rt. S.c¢. 113, 8. 21, in relation to a con 
tinning cause of action, eed 
Grant v. WOLFE (1890), 32 \. S. it 
411.—-CAN. 


PART Il. SECT. 1, SUB-SECT. 2 - 
I. (b) iv. 


sq. Whether right contlnuce im repre- 
sentative. j—In caso of tort, for alleged 
negligence resulting ip the death of the 
person Injured, the right to maintain 
an action dilew with the person.- 
HAW Ley vo. Warrant (1904), 37 N.S. RR, 
77. -CAN. 


se. —~.}~An action for Injury to 
the person now gurvives to the exor. 
of pitl., who can, in ease of bis death, 
pendente lite on entering a suggestion 
of the deuth & obtain! an order of 
revivor, continue the fon.—MaAasn 
vy, PrerexkBoRovdGH Town (1884), 2! 
A. Rt. 6843. CAN. 


Cases 3766a—3959a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Drew. & Sm. 129; 10 W. R. 682; 62 E. R. | 3819¢. ——- ———.]—ZIn the Estate of Brrcu, [1929] 
570. P. 164; 98 L. J. P. 66; 141 L. T. 32; 73 


Annotations :-—Retd. Lawrio v. Loos (1881), 7 App. Cas. 19. Sol. Jo. 221. 
Mentd. Upperton v. Nickolson (1871), 6 Ch. App. 436; | Annotation :— Distd. In the Estate of Taylor, [1929] P. 260. 


McGrory v. Alderdale Exate Co., [1918] A. C. 503. 
3819d. -- -— Grant of probate to tenant for life as 
3786. Add. Annotation :—Mentd. Re Sandwell abate 


3818a, 


PART IV. SECT. 1, SUB-SECT. 3.—A. 


3891 i. Duty to gel indebts — Lrability ’ 2 Ww 2° 4s : 
for neglect.) Re JONNATON, JOUNBION | of notice of appomtment for passiny | > R. te! W. 3195 45 N.S. W. 
v. Hoaad (1877), 25 Gr. 261.-—CAN, accounts on claamant.|—The act of an 
PART IV. SECT. 1, SUB-SECT. 8. 

B. (a) ili. 


3027 i. Power to retaan—V hat a bo 
investments Not right to receive. pay- | UPON them of notice of dispute, held | or personal estate or both, “* except, in 
ment on quantum merut) ite Joxzs, | (Oo bave estopped him from setting up | so far as cither or both may be excepted 


JONES t. BARTER (1949), 16 Nos. WwW. said notice as a bar to such claims.— by any law or enactment,” shall be 


appointment as architect.j—Re JONES, 
JONES & BAXTER (1929), 46 N.S. W. 
WwW, N, 190.— AUS. 


Park Colliery Co. Wield v. The Co., [1929] 
1 Ch. 277. 


8795. Add. Annotations:— Refd. Fe Murphy’s 


Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 821; Parker ». Judkin (1930), 170 
J. T. Jo. 614. 


-]—The effect of Land Transfer Act, 
1897 (c. 65), ss. 1 & 2,18 to impose an ‘‘ express 
trust” within Jud. Act, 1873 (c. 66), 8. 25 (2), 
on the personal representatives of deceased 
in respect of real estate, & so to prevent Real 
Property Limitation Act, 1874 (c. 67), from 
running in their favour.—Toatns v. TOATES, 
[1926] 2 K. GB. 30; 05 1. J. K. B. 5263; 1385 
L. T. 25; 907. P. 108, D.C. 


SuB-sEcT. 4.——IN CASE OF PERSONS DYING 
SINCE 1925 (Vol. XXITI., p. 317). 





3819a. Settled land—Termination of settlement on 


death of tenant for life.) — Administration 
of Estates Act, 1925 (c. 23), s. 22 (1), does not 
apply where the settlement comes to an end 
on the death of the tenant for life, & his 
exor. when constituted can sell, & he is not 
deemed to have appointed th: sole surviving 
trustee of the settlement as his special exor. 
pursuant to such sect.—Re Briperir & 
Hayes’ ContTRAcT, [1928] Ch. 1683; 97 
lL. J. Ch. 333; 188 L. T. 106; 44 3. I. 2. 
22; 71 Sol. Jo. 910. 


Annotation: Distd. Jn the letate of Taylor, [1929] P. 260, 
3819b. —— ——.|—IJn the Estate of BoRDASS, 


No. 1772a, ante. 


Part IV.—Duties 


8899. Add. Annotation :—As to (2) Consd. Re City 


Equitable Fire Insce., [1925] Ch. 407. 


39384. Add. Annotation :--Consd. Re Mansel, Smith 


% Mansel, [1980] 1 Ch. 852. 


~ — ee 


adnunietrator in 


_- — ome we 


PART IV. SECT. 2, SUB-SECT. 1. 
st. Claim diapukd —Wfftct vf service 


serving claimants 
against the estate 


special executor.|—-Land was devised by H. 
on trusts providing for limited ownerships 
& in default of issue for the right heirs of 
H. C. who was the right heir of H., by his 
will appointed the applicant ‘I.. exor. & 
trustee é& devised his lands to the use of the 
applicant for life with remainders over. On 
Jan. 1, 1926, the commencement of Settled 
Land Act, 1925 (c. 18), the lands passing 
under the wills of Hf. & C. remained subject 
to the settlement created by the will of H., 
&, in the event of the termination of the 
limited ownership under the will, also subject 
to the settlement created by the will of C. 
On the same date J. was tenant for life under 
the will of LI. By a vesting deed dated 
Apr. 16, 1926, the lands were declared to be 
vested in J. in fee upon the trusts operating 
from time to time under the will of Hl. or 
otherwise. J. died Apr. 27, 1928. General 
probate of Ins will including the scttled land 
was granted to his exurs. in the first. place. 
Later the grant was amended limiting it 
“save & except the settled land vested in 
testator settled previously to his death & 
remaining settled notwithstanding bis 
death.”” J. having died without issue appct. 
T. then became tenant for-life 1n possession 
under the settlement created by the will 
of C. as well as the trustce of that settlement. 
On appeal from the registrar a grant of probate 
of the will of J. limited to the settled land was 
directed to issue to the appct. as special 
exor. of J.—IJn the Estate of TAYLOR, [1929] 
P.260; 98L. J.P. 1453 141 LT. 2005 85 
TL. R. 481 3 75 Sol. Jo. 385. 


of Representative. 


8959a.- - - --- 


-| Exor. charged with 
interest on dividends of stock received by 
him, & hept at his banker's with his own 
money for a number of years, instead of being 


vee eee —_— — —— eee 





estate, charged with their payment.— 
PUBLIC TRUSTEL 0. LEITCH eed ~ 


bi.— A 


sw. Property eqompt under hoecu- 


with orders & | tions Act.) In construng Devolution 
ad heen ie iy for passing accounts | of Estutes Act, KR. S. M 
h with, & subsequent to, the service 


» 1913, ». 3, 
which provides that an intestate’r real 


W.N. 190. —AUS. 2te KURYLO Esrcvrs, {1922} 2W. Ww. R. chargeable with bhi debts, wroperty 
3927 ii, —— —— Not right to as CANE I. R. 7845 15 Sash. L. R. | exempt under kxecutdons Act, R. 8. MM, 


PART IV. SECT. 1, SUB-SECT. 3.— 
B. (9). 





PART IV. SECT. 2, SUB-SECT. 2. —A. 
sv. U'ndisposed of realty & Leroy 4 dependent infant cluldren. 

— Before personal estate charged unth 

payment.J—In the administration of the | chatteb which were during the life- 

: estate of testator, who has died testate 

---Where ai will directs | as to some asseta & 


& testamentary 
expenses, in the absence of a contrary | moneys realised 

intention expressed in the will, is that | creditors of the deceased 
Ront of all persous interested.—Re | constituted by both the real & persona] | whom had recovered ju 
Wa Ltirs, [1925] 2 W. W. R. 557.-- estate of which testator has died 
CAN. intestate & is in priority to personal 
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1913, » to be considered one of the 
excoptions.” 

A farmer died intestate leaving four 

The ad- 

ministrator of his estate sold certain 


time of the deceased “ excmptions ”’ 


ni. intestate as to | under Enccutions Act, s. 29. On an 
that the proceeds of sales of property | others, the primary fund for payment | application by the admunistrator for 
of the estate shall be deposited in a | of his debts, fun 
chartered bank, such proceeds cannot 
be otherwise invested except bv con- 


directions as to the disposition of the 
m the sale, the 
» none of 

1 ent, con- 
tended that the right of exemption 
terminated on the deceased’s death ; 


Vol. XXII.—Executors and Administrators. Cases 8059a—4225. 


invested to accumulate.—GoopcHILn vr. 
7 ENTON (1829), 3 Y. G J. 481; 148 E.R. 


3999a. ——- -——.]——-HIupson v. MARTIN (1726), 


4021. Add. Annotation:— As to 


2 Eq. Cas. Abr. 461; 22 E.R. 393. 


2) Refd. Re 
Mathieson, [1927] 1 Ch 283. — 


4040a. Income accruing after death Administra- 


4086a. Devise in trust to pay debts 


tion of Estates Act, 1925 (c. 23), s. 32 (1).] 
Re aoe HILTON vt. BRADBURY, No. SOLTh, 
post. 


Until son 
attain twenty-one—Death under twenty-one 
- Debts unpaid.J—Devise of the rents «& 
profits of lands till his son attain twenty-one, 
towards payment of debts; & 1f my son die 
before twenty-one, my debts being paid, 
then to A., & the son dies before twenty-one ; 
yet the rents & profits not only till he would 
have attained twenty-one, but also beyond, 
till the debts be paid. shall be applied for that 
purpose.— MARTIN v. WOODGATE (LO9L), Pree. 
Ch. 343 24 E.R. 18. 


4089a. Foreign estate —Produce in transit at time 


of death.j|—Currre v. GIBBONS (1714), 2 
Ld. Rayim. 1324; 92 E.R. 361, L. C. 


«lnnotations :- Refd. Gooutitle d. Dart rv. Knot (1771), 1 


Cowp. 43. 


Mentd. Denn d. Mellor v. Moor (1796), 1 


Bos, & P. 558, 
4101a. Liability to contribute rateably Under Ad- 


that 
including the exemptions, were lable 
for his debts; 
chattels continued to be exempt, the 
m oe of their sale was not exempt . 

eld: 


ministration of Estates Act, 1925 (c. 23), 
ss. 32, 33, 34 —Notwithstanding devolution of 
beneficial interest to heir-at-law of lunatic.| - 
For six years before her death a lady was a 
certified patient at a mental home, & without 
any testamentary capacity. She was not, 


all the assets of the deceased, 


mneurred 
from the 
under 


& that even if the 


the administrator, who had 


4158. Add. 


4210a. 


Croun— Proorily over apourdliy & semple 
contract debts due to subject J 
by the purchase of 
Minister of Agriculture, 
Wheat Marketing 
Crown debt, & should be paid in priority 


however, a lunatic so found by inquisition, 
& never hed a committco or recoiver. She 
died at the home on Feb. 1, 1929, a spinster 
& intestate, aged seventy-six: —Held: her 
real estate went to her heir at law under 
Administration of Estates Act, 1925 (c. 23), 
s. 61 (2), which exemption sect. read with 
the definition sect., sect. 55 (1) (viii.), was 
not. contined to cases where a lunatic or 
defective had a committee or receiver. 
However, the exemption in sect. 51 (2) only 
extends to the devolution of the beneficial 
interest, & the real estate must bear its 
rateable share of the funeral, testamentary 
& adininistration expenses, debts, & lia- 
bilities, under sects. $2, 38, 34, & Sched. Lo - 
Re GATES, QATES 0. Garis, (L980) 1 Ch. 100, 
99 I J. Ch. 165 1t2 1. LT. 327. 


4154a. Solicitor entitled to payment of testa- 


mentary charges not paid by deceased 
executor.] - ‘TANNER rv. CARTER (1556), 20 
L. J. Ch. 6645 27 1. T. OJ S. 1905 2 Jur. 
N.S. 1183 1 W. RR. 588. 


fanotation : -Consd. Re Cockell, Jack- 
some. ALG. (1980), O98 TJ. Ch. tot. 

- o| A judgment was signed 
in LSot, but was not registered till after the 
death of the judgment debtor in 1862: 
Held: the judgment had no preference over 
simple contract debts against the estate of 
the judgment debtor.- Kime ov. WaAbDDING- 
HAM (1866), 1. 1. 1 Q.B.355; TBLAS. SOF | 
_ LJ. Q. Bo bdEs 1S E. T7089; 14 WER. 
390, 


4225. Delete the cross-reference immediately pre- 


ceding this case, 


debts, or fo alienate the property of 
her husband dn order ta pay off barred 
debts. dhe Hindu daw doed not tuke 
coznbsance of any bar of tinitation. 
ASHE LOSE SIhDAR vp. CHIDAME MANDAL 
(igen), bob HR. o7 Cale. vot. IND. 


A debt 
Vs faecnet 


Acts, is a 


also been uppomted guardian, held tbe 


to all other debts of Intestate. - A’ 
LAWSON 0. INILSLAT 
isPATRS Conmvior, [192t) Veo Le. 


Inaney received from the sale of the McMAHON, 

excmiptions for the benefit of the | 

ehuldten.— Lee MCKENALL cy v!9.—AUS 
{ipey 


pete t 11930] 1 DB. LL. Rk. 49, 
3 W. W. HH. 358. CAN. 


PART IV. SECT. 2, SUB-SECT. 2. 
Cc. (b) i, 

sn. Under 5 Geo. 2, c. 7.)- Held 
Jand was assets in the hands of exor. 
for the payment of unliquidated 
damages in au action of covenant.— 
SICKLES . ASSELSIINE (1853), 10 
U. Cc. R. 203.- CAN. 


PART IV. SECT. 2, SUB-SECT. 3.— A. 


p i. —-— Preferred to mortgagee of 
property devised beneficially to excecuto:.) 
—Re SCULTNORPE (Ont.), [1926] 2 
D. lL. jk. 739; 7 Cc. B. hk. 505.— CAN. 


80. MWadow'’s myht to money payable 
under marriugye contract.|—O’ REILLY 
te. O'REILLY (1910), 16 O. W. KR. 795; 
21 0. Li. R. 201.—CAN. 


sp. Claim hi breach of trust.}—'The 
fact that uw claim against the estate of 
a deceased person arose in consequence 
or by means of a breach of duty as 
a trustee, affords no ground for giving 
such claim a preference over other 
creditors of tbe estate; as, under 
Property & Trusts Act, R. S. O. 1877, 
ec. 107, 8. 30, the claimant can only 
rank pari passu with other creditors.— 
er pt v. CAMERON (1878), 25 Gr. 369. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 
4162 i. Simple contract debi due to the 


PART IV. SECT. 2, SUB-SECI. 5. 
C. (a). 


4167 Lf. Priority over apecialty de 
geunple rontract debts) In the admurf- 
stration of assets, a Judgment obtained 
watnst deceascd is entitled to priority 
over dimple contract &  speclalty 
erveditors, but it is essential to tho 
judgment that it should have been 
docketed.— FRONTENAG Loan Co. %&, 
Morict (1886), 3 Man. L. BR. 462.-— 
CAN. 


4178 i. Degrees of proordy  Beluecen 
judgment — ercditora — Judgment _ for 
balance of legacy charyed on realty— 
Judgment by creditor secured by mort- 
gage.J—CAMERON v. HARVER (1892), 
2iS. C. I. 273.--CAN. 


PART IV. aad 2, SUB-SECT. 3. 
. (ce). 


4206 i. Againsl decreased.) - FRONIE: 
sic LOAN Co. v. Moricn, No. 4167 1.. 
ante. —CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 
A. (a). 


sq. Pught of widow to pay husband 3 
debt.}-—The payment of a husband 5 
debt, though barred, has been held to 
be a pious duty on the part of the 
widow, & it is not necessury that there 
bould be any to the estate, 
in order to entitle widow to incur 
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PART IV. SECT. 2, SUB-SECT. 4. 
A. (0) di. 
Watkins i. WASIINCIRN 
(L846, 2U.C. Ee Cot. CAN, 

sr. (Sy ccceutor de aon tort.) An 
erxvor. de som tort cannot give a new 
ktarting point to Stat. Limitatious as 
against the rightful administrator, or 
the parties beneficially interested tn 
the estate, Gmanro ow MCDONALD 
(1860), 8 Ur. 468. CAN 


ada. NS. O- 


PART IV. SECT. 2, SUB-SECT. 5. A. 


st. Cluun for wages by manager of 
intestale’s farm- Claim by erecatlon 
ereditor.)  GULMoUuny, GILMOUR (1401), 
33.0. 1, 397.--CAN. 


PART IV, SECT. 3, SUB-SECT. 1. 


sv. Future liability contingent 

Raghts of ereeutor ta distribute remduc.| 
- Tho father of a pauper lunatic 
daughter, who bad become chargeable 
to the parieh council, admitted his 
liability to allment her, & dled in 
testate. ‘The son, as ovxor., divided 
the extate, which was movable, 
equally between baimself & his sister. 
AL the date of divi ion the daughter's 
share bad not been exhausted by the 
co-t of ber muintenance sinwe his 
theath:—I/eld:) aw any claim thore 
migbt be against Lhe pest of the cstate 
for aliment was merely contingent, the 
exor. Was not bound to retalo the 
remaining share of the estate to meet 
that claim — EDINBURGH = DARISI 
CoUNCIL v. COUPER, [1924] S. C. 1389, - 
scoT. 


Cases 4858a.—4812. EnwaLtish ann Empree Diarest SuprieMent. 


43658a. How exerciseable—Equitable assignment of 
future assets.}—~A personal representative’s 
right to prefer crediturs, preserved by Adminis- 
tration of Hatates Act, 1925 (c. 28), s. 34 (2), 
can be exercised not only by pont in 
cash, or by a legal charge equivalent thereto, 
but also by an cquitable assignment of 
future assefs that materialise before an 
administratiun decree. — Re WILLIAMS. 
RICHARDS v. WILLIAMS, [1930] 2 Ch. 878; 
99 T.. J. Ch. 476; 148 L. T. 630. 

4808a. Right applicable although estate insolvent— 
Administration of Estates Act, 1925 (c. 23), 
8. 84 (2).l—The mght of retainer given by 
Administration of Estates Act, 1925 (c. 23), 
s. 34 (2), to an exor. to retain assets of a 
deceased testator, in order to pay debts 
owing to himself personally, extends to all 
the assets of the deceased, applies in the case 
of an insolvent estate, & takes precedence of 
debts due to the Crown.—He CocKELL, 
JACKSON v. A.-G. (1930), 99 L. J. Ch. 404; 
148 L. T. 612; 467. L. R. 4043; 74 Sol. Jo. 
421; affd., 170 L. T. Jo. 491, C. A. 

4428a. Against Crown Administration of Estates 
Act, 1925 (c. 28), s. 34 (2).] - dite CocKuL, 
JACKSON v. A.-G., No. 4398a, ante. 

4438a. All assets Administration of Estates Act, 
1925 (c. 28), s. 84 (2).J—/te CockELL, JACK- 

_ BON v. A.-G., No. 4308a, unte. 

4546. Add. Annotation :-—Generally, Mentd. Re 
Wait, [1927] 1 Ch. 606. 

4691. Add. Annotation :—Consd. Re Quintin Dick, 
Oloncurry v. Fenton, [1926] Ch. 992. 

4607. Add. Annolution :—Apld. I. R. Comrs. v. 
Snuth, (1930) 1 K. LB. 713. 

4680. Add. Annotation :—Consd. Re City Equit- 

able Fire Insce., [1925] Ch. 407. 


er ad — a eee - 


PART IV. SECT. 5, SUB-SEOCT. 1.—B. 


-———— a ee ~~ 


sonted by bonds iu a ‘ curtain bank ” 


4658. Add. Annotations :—Consd. I. R. Comrs. v. 
Smith, [1930] 1 K. B. 713. Refd. Herbert v. 
I. R. Comrs., I. R. Comrs. v. Herbert (1925), 9 
Tax Cas. 598; Daw v. Inland Revenue Comrs., 
Duff-Dumbar v. Inland Revenue Comrs. 
(1928), 14 Tax. Cas. 58. Mentd. I. R. Comrs. 
v. Hawley, (1928] 1 K. B. 578. 


4661. For ‘‘ (1844) ’”” read ‘ (1842).” 


4664a. Incomplete gift inter vivos—-Completion by 
appointment as executor—No necessity for 
assent.|—Re COMBERBACH, SAUNDERSON 12. 
JACKSON (1929), 73 Sol. Jo. 403. 


46872. ——— Advances by co-legatees barred by 
Statute of Limitations—Not interest on such 
advances.]|—-PooLe v. Pook (1871), 7 Ch. 
App.17; 251.7. 771; 20 W. R. 133, L. JJ. 


Annotations :—Consd. Re Rees, Rees v. George (1881), 17 
ta ey efd. Jée Milnes, Milnes v. Sherwin (1885), 


4712a. -—— ——.]—FRYER v. BuTtTar (1837), 8 
Sim. 442; 59 BE. R. 175. 
Annotations -—Consd. Re Parry, Scott. v. Leak (1889), 42 
Ch. 1) 570. Refd. Harbin v. Mastorman [1896] 1 Ch. 351. 
4738a. - ——.|—HorNER v. SAYNER (1838), 
(oop. Pr. Cas. 168; 47 E. R. 450, L. O. 


4758. After this case add ‘‘Sale of legacy to 
executor—In return for annuity—Validity of 
transaction.)—See FRAUDULENT & VOIDABLE 
CONVEYANCES, No. 895a, post.”’ 


4768a. ——-  —--.|—te LyYMAN’s 


TRUSTEE RELIEF AMENDMENT ACT, 
(1860), 2 L. T. 662. 


4781. Add. Annotation :~ Generally, Mentd. Re 
Buaton, Buxton *. Buxton, {1930} 1 Ch. 648. 


4812. .fdd. Annotation :—Consd. Re Burton, 
Buxton e. Buaton, [1930] 1 Ch. 648. 


—_ — - 





Trouser & 
1860 


~_ _ me ee ee 


1924, when they brought an action of 


8 i, What Ef .. | in & paroel separate from my own | mwultiplepoinding & exoneration for 
Testor vg A ee at | securities * :—Held: the legacies wee distribut on of the estate — Held: 
death. }-—Re MILLAR, (1927) 8 D. L. R. | to be treated as legacies from toatator, @) while as a eral rule interest was 
270; 60 OU. L. R. 434. —CAN, pay able out of that portion of his cstate | allowed upon legacies from the death 


PART IV. SECT. 5, SUB-SECT. 4.—C. 


ni, -——-—— No power to impose terms an 
couddion precedent to inmediate pay 
pe ae EDDY Aa Smrtu (1845), J 

sw. Discretion yiven by wtllje-A will 
contained a bognhest (para. 45) to pitt. 
of $300 por annum during his life- 
time, “to bu paid as soon as tho 
finances of inv catato will permit my 
oxors. to do 40." By para. 7 testatriv 
directed tbat ‘it shall not be incum- 
bent to pav any baquest until three 
vears after my duccasuy, & my husband, 

any other exora. aftor his daaib, 
shall decide when tho amounts shall be 
pald & in what amounts fiom time to 
ime.”” By para. 12 testatrix autho- 
rised her oxors, “‘ at any tune to with- 
hold any payment of legacy or bequost 


ment 


PART Iv. pace 


earmaiked in the way indicated —ZJte 
He et (1924), 56 O. L. R. 137.— 


PART IV. SECT. 5, SUB-SECT. 4. 
E. (a). 

4708 i. Direction for postponement or 
accumulation —When legatee may require 
payment }—Where testator gives a 
legateo nn absolute vested interest in 
a defined fund, the ct. will order pay- 
on his attaining twenty-one, 
notwithstanding that by the terms of 
the will payment is postponed to a 
subsequent period. Gorr v. SrROHM 
(1897), 28.0. R 553.—CAN. 


5, SUB-SECT. 4.— 
(b). 


sy. Annuity charged on land -—Duty 
of resentative on transferring land 


of testator or from the prescribed date 
of payment, thero was no. absolute 
rule compelling the ct. in all cases to 
allow such interest, tho gencral rule 
being displaced if circumstances showed 
it to be inapplicable; (2) the general 
legatees wero not entitled to interest 
on their legacies from 1890 to 1919, 
in respect that, owing to the insolvency 
of the estate during that period, thore 
was no asset realisable meet, the 
logacies nor any interest-bearlag sub- 
ject ; (3) thore was no absolute rule 
to the effect that the rate of legal 
interest should be 5 per cent., the rate 
of interest belug in every case for the 
discretion of the ct. in the particular 
circunistances.— WADDELL’S ‘TRUSTEES 
v. CRAWFORD, (1926) S. C. 654.—SCOT, 


PART IV, SECT. 5, SUB-SECT. 5.— 


o { e 








until such time as thoy may consider , 45 seos——Land Titles Act.)—Re | 4827 iu 1 

r oe a e e 2 dete 
ay hay ig anna greets ee one Cresi Estate (1914), 7 W. W. R | the right of inate tb interest pe > 
{o withhold payment of pltf-s logacy ; | @l4, 19D. L. it, 190. -CAN, logucies Uhe pay ment of which is post- 
& the discret 5 did poned for a definite period by the will, 


jon given by para. 
not put deft. in oa position to violate 
deliberately the torme of tho will. 
The discretion was one to be reasonably 
exorcised, —-SLYMOUR tT, PRATI (1925), | 
57 Qa. L. R. 278 — CAN. 


sx. Before ietters of administration— - 


Legacy very small}— Rosas rv. Ross 4765 vil, —— 
(1872), 4 Ch. Ch. 27.—~CAN. asl ae L. R. 


PART IV. SECT. 5, SUB-SECT. 5. A. 
az. Question for cowt.J— Re ARMOUR 
(1926), 23 S. L. BR. 32..—CAN. 


PART IV. SECT. 5, SUB-SECT. 5.— 
B. (a). 





-}-—Re 
822; 58 0. L. R 


the mere direction of such postpone- 
ment will not of itaclf alter the date 
from which Interest is to run, 
testator’s reasons for such postpone- 
ment may be taken into consideration. 
If payment was delayed in order 
thereby to benefit a rediduary legatce, 
then, in the absence of a direction to 
the oontaary, nu interest upon such 
ostponed legaoles would be payable 


Daty. 


PART IV. SECT. 5, SUB-SECT. 4.-—-D. 4768 vill. ——— -——..]——Testator died | before the expiration of the preacribed 
_ £688 1. Out of what funds payable.|— in 1888, & legacies bocame payable in | period. But where the postponement 
Testator by his will directed his oxors. 1890. ‘His estate was boavily insolvent. was intended primarily to enable the 
** to pay to tho legatees mentioncd in & the last of the debts was not finally . exors. to collcot & realiso the assets, 
the will of iny late wife amounting in , d until 1919. From that date | the postponed legacies would carry 
al] to 320,000 which sum is repre- | the trustees accumulated funds until | interest from such a time after the end 
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4869a. . 
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}-The ct. has power where 
realisation has been postponed fcr the benefit. 
of the residuary legatees to direct that a 
legatee should be paid, not £4 per cent. under 
R. 8. C., Ord. 65, r. 64, but £5 per cent. as 
from one year from the death of testator 
upon the legacy moneys.—Re BRINTON, 
rae v. PREEN (1923), 67 Sol. Jo. 


4877a. Capitalisation of reserve fund.|- -A testator 


bequeathed to his son & grandson on the 
death of his wife the shares belonging to him 
at his death in a certain co. Between the 
death of testator & the subsequent death of 
his wife each of the 460 shares of the value 
of £385 each which belonged to him at the 
date of his death became, as the result of the 
capitalisation of a portion of the reserve 
fund of the co., consolidated with a new 
share of the value of £165 into a share of the 
value of £50. Testator’s estate, as the 
result of the capitalisation, also became 
entitled, in consequence of his holding of 
460 ordinary sharcs, to 920 preferred ordinary 
shares of £10 each :—-Held: (1) following 
Smell v. Dee (1707), 2 Salk. 415, the yift» 
were contingent, & (2) the original 480 shares 
together with the accretions became, on the 
death of testator’s wife, the property of the 
specific legatees.—HKe BUXTON, Buxton v. 
Buxton, (1930) 1 Ch. 648; 99 L. J. Ch. 334 ; 
143 L. T. 37. 


4805a. —-—— -- - ——~— -- —] -Testatrix guve 


legacies of £100 to each of her exors. & 
trustees & then bequeathed all her plate, 
jewellery, ornaments, china, & other house- 
hold effects to two specific legatees absolutely. 
The whole of her residuary property of every 
kind she devised, bequeathed & appointed to 


| 


5072. wtdd. 


5105. wtdd. 


5160a. 


her residuary personal estate be insufficient 
to pay all the legacies then the legacy of £600 
should be reduced to £500; & every legacy 
& annuity was bequeathed freo of legacy 
duty. There was a deficiency in the estate : 
—Held: (1) there were sufficient indications 
in the will that the testatrix intended the dis- 
tribution of her estate to be in accordance 
with the priorities mentioned, & the sottled 
legacies must be paid in full before all the 
other pecuniary legacies; (2) the legacy of 
£600 must be reduced to £500 & this reduced 
legacy, plus the duty, must abate pro rata 
with the other postponed legacies, including 
those to the exors.; (3) the costs of packing 
& delivering specific legacies must be borne 
by the specitie legatecs.—Re LEACH, MILNE v. 
DauBENY, [(1023]1Ch. 161; 92 L. J. Ch. 225 5 
128 L. T. 625; 67 Sol. Jo. 198. 


4910. Add. Annotation :-~Refd. Jones ». Wright 


(1927), 139 di T. 43. 


4958. Add. Annotation :— Refd. Re Whitrod, Bur- 


rows v. Base, [1920] Ch. 118. 


5065. Add. Annolation : —Refd. Jenkins v. Jenkins, 


[1928] 2 K. B. 501. 
Annotation: -As to (1) Refd. Ke 
Pennington & Owen, [1925] Ch. 825. 


5079. Add. Annotation :---Distd. Ke Pennington & 


Owen, [1025] Ch. 825. 


wAnnotution:-~Mentd. Barratt 1. 
Richardson & Cresswell, [L080] 1K. B. 686, 


5110a. - —-.]--Lioyvp v. Stopvarr (1752), Amb. 


152; 27 KH. R. 100, L. C. 


51389. Add. Annotation :---Mentd. Re Villar, Public 


Trustee v. Villar, [1928] Ch. 471. 


~~.) -WiLSoN v, Lisstin (1867), 6 
W. KR. Sts. 


—_— —~ 


her trustees upon trust to sell & out of the 
proceeds, first, to pay her tuneral & testa- 
mentary expenses, debts, & the legacy duty ; 
secondly, tu appropriate & set apart two sums 
of £4,000 & £2,000 to be beld upon certain 
trusts for life & then over ; 
pay a number of pecuniary legacies, including 
Testatrix declared that should | 


ope of £600. 





of the “‘ exors.’ year’? as the cxors. 
had in hand realised assets which 
could eieuteully be applicd to the pay- 
ment of such legacies. ——-MORPETH $v. 


PART IV. SECT. 5, SUB-SECT. 5.—0. 

4868 i. When more than 4 ner cent. 
allowed Specul circumstunces.)— 
WanvDELL’s TRUSTEES v. CRAWFORD, 
No. 4765 vill, antc.—SCOT. 


PART IV. SECT. 5, SUB-SECT. 6.— A. 

4883 iv. -——— —-——. }—~A. by his 
wil directed that certain pecuniary 
legacies, amounting in all to the suin 
of £710, should be puid “‘ with & out 
of the procecds ’’ of the sule of bis 
investments comprising stocks & shares. 
The investments realined the rum of 
£487 Os. 4d. At the date when the will 
was made they were worth appruii- 
mately the sum of £4481 12s. 6d. ‘There 
was a further dircction that the legacies 
were to be paid free of aJl Crown dutics. 
Testator further dealt with the residue 
of his property Item by item. Una 
swnumons som the question whether 
the balance of the legacies was puyable 
out of the general residue of the estate : 
—Held: @ balance was not payable 
& as the fund specified by testator for 





their payment was cient to pay 
them full, they must abate ratably 


| 
| 
| 
| 
| 


Ll. Je Ch. 2 i 





—_— 


—_—_—— 


& thirdly, to 








§202. Add. Annotation: 
v. Jenkins, (1926) Ch. 1007. 


5206. After this case add ‘ See, also, CONFLICT 
oB Laws, No. 548a, ante.”’ 


5240a. —--- - - ~-.|-- Testator bequeathed sums 
of stock to his grandchildicn, to be paid to 


danotation . ppt Re Dacre, Whitaker v. Dacre (1016), 85 


Refd. fe Grifliths, Jones 


—_— - — 


uler #. Re BoYp Estatn, Boryp v. , be je given hy the will, unless undo” 


Borhp, [1948] N. I. lt. —-IR. 


PART IV. SECT. 5, SUB-SECT. 6.—-D. 
4961 


——  ——.|— Ite 


PART IV. SECT. 5, SUB-SECT. 8. 

sa Judyment for bulanca of leg scy— 
Priority over 
HARPER (1890), 2 B. C. It. 15. —CAN. 


PART IV. ores 5 "aeaman 13.— 
e a e 
6111 v. —-- Appaintment by codicil 


of new exccutursa—Provison in codril 


for remuneration of executors.) Held: 
the exors. were untitled only to the 
coramission tnentioned In the codicil, 
notwithstanding a provision In the 
codicil] that the wll] should be coustrucd 
as if the names of the oxum. were 
inserted throughout in place of those 


il. ‘ Boyp | 
ee b, BOYD v. Boxn, (1928) N. 1. 14. | 


creditora.| — LARPER 0, 


| domiciled in bagland.) 1) 


of the original exors.— He Bossat (1897), : 


5 RB. C. R. 446.—CAN. 

5114 vi. —---.}] —~Where testator gives 
@ legacy to an executor or truntes, 
stuting that it ig given for his »eryicas 
in that capacity, & particularly where 
testator declares it to be in leu of 
commission or remuneration, buch exur. 
or trustee, if he accepts the trust, 
is not entitled to an more than 
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exceptional clrcurmatances, euch an tho 
gift being ao small as ta Lo flusory 5 & 
tho mere ipadequacy of the remunern- 
tion given by the will ts not of itaelf 
& xufticient reason for departing from 
ory eee -Ke Munrruy (1924), 


PART IV. SECT. 5, SUB-SECT. 14.--C. 


5189 I, —~ - FParent.}--An oxor, can- 
not discharge hiroself by paying a 
lugacy given to au infant to the father 
or mother, as wiardian, unless the 
et. allows It In special elreametancens, 
te NAKAUCHI Lei atk, [1927] 3 DL. i. 
1087; [1927] 2 W. W. dt. G07, 2t 
Sask. L. R. 673—CAN. 


sb. Payment ints court Latale in 
Australa—~ Infant legates ch guardian 
his will 
testator, domiciled in California, be- 
qyuecathed money on deposit im bauks 
im)=6Australa, amounting to about 
£12,000, to the Infant daughters of 
k., & appointed L. as guardian of the 
cutate of his daughters, & appointed 
two residents of Krisbune aa exors, of 
the testator’s estate ju Australia. KF. 
& his two daughters were domiciied 
in England :—Held : the clroum 
stances the exors. should pay the 
legacies into ct., leaving E. to mubt 


Cases 5240a—5340a. 


them on attaining twenty-one, with benefit 
of survivorship to those attaining that age, 
but in case they should all dic under twenty- 
one, then he willed the interest arising from 
such sums to their father for life, with 
remainder over: —//eld: the grandchildren 
were entitled during their minority to have 
the interest arising from their legacies applied 
towards their maintenafice..—Boppy _ 1. 
DAWES (1836), 1 Keen, 362; 61. 3. Ch. 145; 
48 BE. R. 346. 

Annotations :—-Refd, Keating e auen (1814), 5 Hare, 
Dundas v. Wolfe Murray (18 ie oe & M. 424; 
Judkin’s Trusts (1884), 60 L. T. 

5245. Add. Annotation: pei “Re Reade -Revell, 

Crellin v. Melling, [1930] 1 Ch 


5246. Add. Annotations :-—Apld. Re Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. Distd. 
fie Reade-Revell, Crellin v. Melling, [1930] 
1 Ch. 52. 


5249. Add. Annolattuns : —As to (1) Apld. Re Ful- 
ford, Fulford 7. Hyslop, (1980) 1 Ch. 71. 18 
to (2) Distd. Re Reade-Revell, Crellin  «. 
Melling, [1030] 1 Ch. 52. Refd. Stern v. 
1. R. Comrs. (1930), 15 Tax Cas. 148. As 
lo (4) Refd. te Raine, Tyerman v. Stansfield, 
(1929) 1 Ch. 716. 

5250. .1dd. Annotation : --Apld. Re Raine, 
man v. Stansfield, [1929] 1 Ch. 716. 


S2b1a. —- — - —- — -.} --A contingent or future 
pecuniary legacy payable to an ‘nfant upon 
attaining twenty-one does not carry inter- 
mediate income under Law of Property Act, 
1025 (c. 20), 8. 175, & there is no power under 
Trustee Act, 1025 (ce. 19). 8. 31, to apply 
the interest, or intermediate incotwne thereol, 
when invested, for the infant’s mamtenance, 
unless testator is the parent of or in loco 
parentis to the infant, or has indicated 
an intention by his will that the infant should 
be maintained out of the ineome, or bas 
directed the legacy to be appropriated & 
invested for the benefit of the imifant. -- 
Re Rainn, TyYkRMAN pv, arma [1929] 
1Ch. 716; 08 Ja. J. Ch. EAT tah 26 

Su Ret. Ro Reade- Roe Crellin tr Welling, 

{10930) 1 1Ch. 4 

§251b.- ---- -]—-Testatrix, who diced after 
fhe coummoncenicnt of Trustee Act, 1025 
(c. 19), by her will directed the trustees 
thereof to set apart a ospecitle sum, to 
accumujato & capitalise the meome thereot, 
until A. should attain the age of twenty-one 
years; &, if A. should attain that age, then 
to pay to her the income of that sum during 
her life, & after her death to hold the capital 
sutn in trust for her children :-- d/eld: as 
the trust for A.,. for a contingent interest for 
her life, did not carry the intermediate 
income, the trustees had, upon the proper 
construction, Trustee Act, E925 (e. 19), 

b. 1, no power to apply that income towards 
Avs maintenance. Re ReEADE- REVELL, 
CRELLIN vt. MELLING, [1980] 1 Ch. 52; 99 
L. J. Ch. 1386; 142 L. TT. 177. 


5273. Add. Annotutions :—-Folld. Re Stokes, Bowen 
® Davidson, [1028] Ch. 716. Expld. Re Raine, 
Tyerman v. Stanstleld, (1929) 1 Ch. 716. 

re epine ation for payment t 

out to et eae ¢ TUDOR, [1PZ8) 8, RQ. 


299, 


S783 
Tee 


2. 


uw yor- 





residuary 
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they retained on 
sk. Law-agent’s business books,}-— i 


A law-agent directed his exors. 
convey the residue of his estate to a 
legatee. 
veyed tho residue, 
of deceased’s business books, which 


would be a breach of confidentiality 


ENGLISH AND Empire Digest SUPPLEMENT. 


5273a. .]—Where a legacy given to an infant 
is clearly indicated by the will to be intended 
for the support of the infant, interest on such 
legacy will run from the death of testator, 
as the support of the infant must begin 
immediately upon such death ; & where such 
legacy is one of two or more legacies all in 
the same category & all given in the same 
group to the trustees of the will, no dis- 
tinction being made between any of the 
legacies, the other legacy or legacies will 
likewise carry interest from the date of 





testator’s death.—Re Sroxrs, BOWEN v. 
DAVIDSON, [1928] Ch. 716; 97 L. J. Ch. 


273; 139 L. T. 331; 72 Sol. Jo. 384. 

Bee :—Distd. Jt Raine, Tyerman v. Stansfield, [1929] 

ch. i. 

5273b. Whether infant entitled to whole of income.] 
—Testator, standing in loco parentis, gave 
to trustees a legacy of £4,000, on trust to 
pay it to A., on his attaining twenty-one. 
Jic authorised them to raise it by mtge. of 
his real estates, & out of the money thereby 
bequeathed, to raise such sum, not exceeding 
the interest at 4 per cent. of the expectant 
portion, as to them should seem sufficient 
forimaintenance :- Held: the legatee, during 
minority. was entitled to maintenance only, 
A not to the whole amount of interest on the 
legacy.- -RUDGE v. WINNALL (1849), 12 Beav. 
$o73 18 La J. Ch. 469; 14 L. T. O. S. 325; 
13 Jur. 7373; 50 10. R. 1098. 


adAnnotautions: Rekd. Re Nouse’s Estate (1552), 9 Hare, 649. 
Menta. 2c Roope, Evans e. Waillamsou (1880), 17 Ch. D. 
O96. 


| 6287. 


wldd. Annotation : —Distd. Re Raine, Tyer- 


man ¢. Stanslield, [1920] 1 Ch. 716. 


| 5293. .1dd. Annotation : --Distd. Re Reade-Kevell, 
Crellin v«. Melling, [1930] 1 Ch. 


5320. Add. Annotution :—Refd. Ne King, Public 
Trustee v. Aldridge, [1925] Ch. 330. 
5322. Add. Annotation :-—Apld. Re Maber, 
v. Maber, [1928] Ch. 88. 
5331. Add. Annolation :---Refd. Rc Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 
add. Annotation :--Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 118. 
add. Annotation :- Apld. Ae Whitrod, Bur- 

rows vt. Bax (1025), 70 Sol. Jo. 209. 

5337. Add. Annotation: - Refd. Re Whitrod, Bur- 
rows t. Base, | 1926) Ch. 118. 

'5340a. -- .}) Testator left his property on trust 
for sale & realisation, & thereafter gave & 
hequeathed one-tenth part to A., two-tenth 
parts to C.’s children, & the rest in tenth & 
twenticth parts to specific objects in a 
similar manner, & “to K. £30, to Ll. £40, to 
Nonconformist Ministers of 1). the residuc 
in equal shares’ :—- Held: the will must be 
read as though atte disposing of nine-tenths 
of his residdary estate he directed the 
remaining tenth. charged with the two sums 
as therein provided, to be divided among the 
niinisters, & there was an intestacy as to the 
undivided aliquot shares of persons who 
predeceased testator.—He WHITROD, BuR- 
ROWs tv. Base, [1926] Ch. 118; 95 L. J. Ch. 
205 3 ‘A134 L. T. 627; 70 Sol. Jo. 209. 


me 


Ward 


5334. 


53835. 


to “tow ards deceased’ 3 clienta if vot f were 
to hand them over. In an action by 
the residuary legatee for delivery of 
the books :—Jield: pursuer ae ene 


The ecxors. con- 
with the eaception 


titled to delivery .— ROBERTS 
the ground that it | ROBERTSON’s EXECUTORS, {1935} 3. C: 
606,.—-SCOT. 
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5341. Add. Annotation :—Refd. Re Whitrod, Bur- 
rows v. Base, [1926] Ch. 115. 

5358a. -]—Re Core’s Trusts (1877), 36 
L. T. 437. 

5354. Add. Annotations .—Consd. Baker v. Arc her- 
Shee, [1927] A. OC 844. Apld. 1 R Comrs 
v. Smith, [1930] 1 K. B. 713. Refd. Herbert. 
I. R. Comrs., 1. R. Comrs. v Herbert (1925), 
9 Tax Cas. 593; A.-G. v. Belilos, {1928] 1 
K. B 798; Daw v. Inland Revenue Commis. 
Duff-Dunbar v. Inland Revenue Comrs (1925), 
14 Tax. Cas. 58. 


5358. Add. Annotation :—Refd. Re Oldham, Old- 
ham v. Myles (1927), 71 Sol. Jo. 491. 


5360a. -]}—The interm interest 
from a fund set apart to mect future vested 
legacies, which do not carry interst in the 
meantume, 1s capital & not income of residue, 
& must, therefore, be invested, & the income 
only of such mvestment paul to the tenant 
for hfe of the residuary estate. The rule 
adopled m Allhusen v. Whiltell, No 53458, 
ante, in reference to contingent legacies, has 
no application to vested Icgavies — We Witt) 
HFAD, PEACOCK v. Lucas, {1804} 1 Ch 678 
638 L. I Ch. 229; 70 L. T 122, 12 WR 
491; 38 Sol. Jo 183; SR 112 

ir rcaren —Distd. Re Hawhins, White v White, [1)16] 

















53638a. ——- -—— Gross or net amount.] In 
applyimg the rule m Allhusen ve. Whaittell, 
No. 5358, ante, the meome of the estate 
should be calculated, not on the basis of the 
gross amount received, but at the net amount 
after deduction of tax.— Rc OLDHAM, OLDHAM 
v. MYLLs (1027), 71 Sol. Jo 401. 

5373. Add. Annotations — Consd. Fe Butratt 
National Provincial Bank v. Barratt, [1925] 
Ch 59503; Me Corelli (1925), 69 Sol Jo 525, 
Re Sullivan, Dunkley v Sulltvan (1929), 45 
To L KR S690) Apld. Ae Trollope s Will 
Trusts, Public Trustee v Trollope, [1927] 
1 Ch 596 NBDE. #te Brooker, Brooker 
Brooker (1926), 70 Sol Jo 526 
For the cross-reference following this case 
substitute * - J—Sa, further, sereiy 
MI:N1>, Vol XL, pp 672 674, Witte” 








— 


5407. Add. Annotation :—Apld. I. KR. Comrs. v. 


Soc. for Relief of Widows & Orphans of 
Medical Men, I. R. Commis. vt. Medical Charit- 
able Soc. for West Ridmg of Yorkshiro 
(1926), 136 L. T. 60. 


§411. .1dd. Annotation. —Refd. Ne Jones, Johnson 


v, A.-G (1925), 133 L. T. 601. 


5423a. — —.]— By his will dated Jan. 27, 1918, 


testator appointed his wife M. & pitf. J. to be 
his exors , & after directing them to pay his 
debts & funcral & testamentary cxpenses, 
bequeathed all his estate & effects, real & 
personal, which hc might die possessed of, to 
his wife M absolutely. M predeceased testa- 
tor & died on Aug 14, 1919. Testator dted on 
Dec. 30, 1920, leaving real & personal pro- 
petty, but no het-at law or next of kin. 
Held there was in the will an obvious 
indication of an intention by testator that 
the exor. was not to take beneficially. He 
was in the position of a trustee, & on talure 
ot a cestue gue trust the beneticial interest in 
the personal estate vested in the Crown ax 
bonartacantia Re JONES, JOHNSON V A -G., 
{1925} Ch. 340; O04 TL J. Ch. Stl; 133 
L VT 601; 69 Sol. Jo. 160 


| 5440. idd Annotateon Mentd. [ic Casscl., Public 





| 


Prustce 1. Mountbatten, [1926] Ch. 356. 


5442a. -) Re Stvewriaii, Law v. FEN- 


wich (1922), 125 1. P1160; 67 Sol Jo 168. 


tnn tation Folld Ae Toach Milne ¢ Daubons, [1923] 
Ch lol 


5442b. 


oo Re Jaracu, Ming uv. DAuv- 
BLNY, No 48$05a, arb. 


5448a. o]) Meld the dnection tor payment of 


th testamentary expenses? of testator’s 
widow extended to the costs & caxapenses in 
obtaining letters of adinimotration, & In 
connection with the administration of the 
estate of the widow , & the costs of an action 
inthe probate divaiston Re CLI mow, X EO 0. 
(riMow, (1900) 2 Ch Ise, 68 LL J Ch 
322, 82L Tl 500, ISW HR StL, 14 Sol Jo 
12s 


ations Refd fie Jicasure Wilde Stunhaim [1900] 
Ch 48 Re Sharman Weight ¢ shamed (a0 2 Ob 


PART IV SECT « SUB-SECT 1 B. fun flaally cutut Jere In thin cue efflcre & as nothing In the will 
as nothing In the will andacated a con indicated a contrary Intention = the 

sm Mistake as t> value of ansety ~ 4, iy intention the cvor took bene exors took benetaally fife GWwac ky 
New distribulwn ordercd | Cus ot eidly Fe Giacdy PZ E DE Lt begs) 630 Li 2i8) CAN, 
HAWKE (186), 11Q: 27 CAN 260 (sod b QBS CAN | 

S382 4 Meer utenton f recccuter T SECT 7, SUB-SECT 1. 

PART IV SECT. 6, SUB-SECT 3 tetal leneft ally apparent bly will | PART as (a). 

sn Duty of adnanistiatur lo di Constr bea f ual Testator by bis 5425 vy - } J) by tus will 
ped rca ads U ae Mont nd i ae Nae Pe Sift ue | directed that his teal property, not 
a Ww 34 » tet } ao ’ » vo 
‘ a) oy nue ae 6) t idle Wk. dian Neary ean apecincully devised, should be sold & 


Inurl <¢ this danmato 


des (aed 


PART IV. SECT. 6, SUB-SECT 4 jy Mn rien Ih 
A (b) CNOL In the 


6378 1: (eeneral rule} Jestator bs appearted thre of his nephews his 
hin will gave certain lop acies & devisce cvors One ft these 


ote the children 
tes lic of mis est ate 
voqucuthed to My 


all the somamder of his a ase 
realised Hoe also directed that his 
debts fumesal & testamentary CX 
pons ebowld be paid, an annulty 
sovid 4 for his sister, & that ccrtaln 
I wicks all charitable save one, should 


Chiasec he 


was al the date "a patd | afeld testator not having 


certain land to his widow for life or of the vill an infant of tender year acid that the proceeds of sale of 


widow hood upop her death o1 & wascniv I year 


narri age this land to go to the children testator » death 


of his sister ‘The residue of his entaute to the adult’ exors 
infant a right to be admitted tec ar 


he devised & bequeathed to ‘my 
evors ” In the next clause he ap 
pointed thite of his vephbews his 
cxors -—~ Held the change truade in 
the law by the Iinperial Act of 130 
adopted in this pruvince & now found 
in Trustee Act ROS ©, 1927, 8 54, 
does not appl in casts in whieh 


the change made 
Imperial Act of 


to his exors , the Act applies only 
where there {5 a bare appointment of 
exors so that the imphcation of law 

be resorted to in order to sec 


Sugdcn’s Act, adopte tin this Provinces 
& now found fn Trustee 


cid at the time of i rcalty & permonalty should form @ 


ees us Satu mixcd fund the peimary fund out of 


Which the dcbte, funtinl & tente 
Incntary «xponses, the annulty, & the 


ship upon Seer ads ree Ht la hegeucies should tos paid was the pure 


lay of the pronalty, & the malty was only 


An OWA fy char.cd In aid of the pare personalty 
ine firasatpre cdin ult went forthe 


Act, FP 3 0 b 
° payment of all charges ver pt the 
ote 4 th : nee he oon A au se haitable Jo gacus whieb lapscd 98 far 
rip ipsek Siac ral scale a4 othe pur pomenalty psoved dn 


Act apples only to cases where taere i —- 

{sa bare appointment of cxore, so tbat (FFs P (192,) N 208 —IR 

the implication of law hiato be resorted so fayment of death dubia Faremyp 
to in wrder to sce whether the estate of © tron by atatute—T ulleffrct tobe rien, 
testator not othcrwize disposed of | /é@ AIKINS, (1928) 2D. L H ths, (- 


| 
| 
testator himself hus given the property | given the property to bis esor- the aitiaent. Je Paticn CAteney ov 


has to 
whetber the estate of testator not 
otherwise disposed of vests in them 


vest: in them beneficially wirtule | O L R 53 —CAN. 
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280; Re Fearnsides, Baines v. Chadwick, eee 1 Ch. 250; 
Re King Travers v. Kelly, {1904] 1 Ch. 363; Re Spencer 
Cooper Pog v. Spencer Cooper, [1908] 1 Ch. 130; Porte 
- Willie ma, [1911] 1 Oh. 188; O’Grady v. Wilmot, [1916] 


281 ; Re Masscy, Ram v, Massey (1920), 90 


5449a. Costs of probate action.J—Re CLEMow, 
YEO v. CLEMOW, No. 5448a, ante. 


5452. Add. Citation :-—previous proceedings, [1892] 
1 Ch. 450. 


5466. Add. Annotation :—Consd. Re Forder, Forder 
v. Forder (1927), 187 L. T. 538. 


5488a. -—-- —- —.J]—Di1xon v. DUTFIELD, 
6014b, post. 


5540. Add MsLupRsH »v. BRipaEr, 
BRIDGER (1858), 17 Jur. 908. - 


5556. Add. Annotations :—Apld. Re Reeves, 
Reeves v. Pawson, [1928] Ch. 351. Mentd. He 
ta ae Teesdale v. MeClintock, |1925} 


5594. Add. Annotation :—Apld. Rc Fegan, Fegan 
v. Kegan, [1028] Ch. 45. 


5594a. Direction in will for payment of ‘‘ money 
secured on mortgage ”’ out of residue —Balance 
of unpaid purchase-money.|—Testator, who 
at the date of his will in 1912 was the owner 
of several freehold properties, one of which 
was subjoct to a mtge. & of leaschuld & other 
penne estato, gave & bequeathed all the 
rechold & leasehold properties of which he 
might die possessed upon trusts in favour of 
certain of his grandchildren & great-grand- 
. children, & the residue of his estute upon 
trust for sale & conversion ; he then directed 
that his trustees should out ot the money 
thereby produced pay (inter alia) his debts & 
legavics, & should out of the residue of such 
Inoney pay & discharge ‘‘ any sum of money 
secured on mtge. of any of my frechold 
properties,’’ & should stand possessed of the 
residue of such money in trust to divide same 
as therein mentioned. After the date of his 
will testator paid off the mtge. & took a 
recgnveyance ot the mortgaged property. 
Shortly before his death, m June & Oct. 
1917, testator contracted to purchase certain 


No. 


SMITH wv. 


freehold properties in respect of which he | 


a ne te eter 


PART IV. sara 7, SUB-SECT. 1. - 


6462 i. Speeyie legacy Of incumbered 
chattel.)—As between 6 speciiic logatec 
of an incumbered chattol & other 
specific legateus & dovinees, the former 
must bear the burden of tho incun- 
brance, & a general direction that 
debts shall be paid will not alter this —- 
Re SIMPSON, [1927] 2 D. L. R. 10433 
60 0. L. RR. 310.--CAN., 


PART lV. SECT. i oo 1.— 
» (0) di. 

56111. Whether mured Jund primaril 
liable.J—-Where testator has devise 
his real & personal estatos to hip crots., 
to well or convert game into money & 


ee ee ” = 


nent ary 


exponses, fe 
McCCLBALLAND, 


5513 i. 


Since” the 


devise ust for the 
Ininistration be regarc 


t 


ee eee -— 


was charged with the 
debts in exoneration of G.'s share, A, 
the ordinary rules as to the abatement 
of different parts of the estate for the 
payment of debts being applicable to 
the payment of funcral 
evpenses, G.’s shares was 
ovempt albo from the payment of those 
Rowe, 
{1929)] V. 
11929) Aigns 1, RR. 211, 
VW hethes 
bpriavaily liabli— Necessil 
tn wl for payment out o. 


mreed fund.) 
Wilh Act) a rosiduary 
yurpuses of ad- 
d as a speciiic 


paid deposits, leaving balances of the 
purchase-money owing to the respective 
vendors. On Dec. 23, 1917, testator made a 
final codicil, by which, after revoking the 
appointment of one of his exors. & bequeath- 
ing a legacy, he confirmed his will in all other 
respects. ‘Testator died on Dec. 26, 1917, 
without having completed the purchases or 
paid the balances of the purchase-money, & 
shortly after his death his exors. completed 
the purchases & paid the balances of the 
purchase-money ; whereupon the question 
arose whether, as between the persons claim- 
ing under testator’s will, those balances 
ought to be borne by the freehold properties 
of testator in respect of which same were 
payable, or ought to be satisfied out of his 
residuary estate :—Held: (1) inasmuch as a 
vendor’s lien for unpaid purchase-money 
differs essentially from a mtge., even in the 
modern & wider sense of that term, upon the 
true construction of the will in the absence of 
any context enlarging the meaning of the 
term ‘‘mtge.,” the balances of the unpaid 
purchase-money owing at testator’s death 
were not “ sums of money secured on mtge.,”’ 
& no contrary intention was signified by the 
direction in the will to pay & discharge such 
sums out of testator’s residuary estate, 80 as 
to exclude the operation of 1854 Act, which 
by virtue of 1867 Act, s. 2, extends to a 
vendor’s lien for unpaid purchase-money ; 
with the result that the balances in question 
ought to be borne by & satisfied out of the 
freehold properties in respect of which same 
were payable, & the devisees thereof were 
not entitled to have those balances discharged 
out of testator’s residuary estate; (2) the 
confirmation of the will by the last codicil 
thereto, although executed after the mtge. 
on testator’s freehold property had been 

aid off & after the vendor's lien had arisen, 
fad not the effect of extending the meaning 
of the words ‘ any sums of money secured 
on mtge. of any of my frechold & leasehold 
properties,’’ so as to include the balances of 
unpaid purchase-money in question.—e 
BEIRNSTELN, BARNETT v. BEIRNSTELN, [1925] 
Ch. 12; 04 L. J. Ch. 62; 1382 L. T. 251; sub 





1ealty further evidence of testator’s 
intention to that eftect is necessary , 
such ag a direction that the debts arc 
to be paid out of the mixed fund, o1 
that the proceeds of conversion are to 
he regarded as personal estate.— /te 
Fors ytH, WYATT ov. ForsyTHt (192 


&~ testa- 


¥), 
46 N.S. W. 


GuaAsS ot. | 2H OS OK. NL OW. 411; 
lL. KR. 290; | W.N. 127.- AUS. 
AUS. 


for dercetion » (a). 


5540 vi. »----RICKER v. RICKLE 
(15638), 14 Gr. 364.— CAN, 





6540 vii. -———.]—ScorTr v. Supri. 
(1893), 23 Oo. R. 393.—CAN. 


out of the proceeds to pay his debts & 
legacies, he bas created a mixed fund 
for the purpose.~-GRAYSON tv. WALSH, 
jee) Jb. LL. R. 206; [1826] 1 
c. W. RHR. 1253; 20 Sosk, L. R. 238.— 

6511 on. - =. ‘lestatrix devised 
& bequeathed one-half of her estate to 
G & after all ber debts had been paid 
cartain legacies to ofhern, & the 
balance tu G. The assets consisted 
mainly of realty, & were sufficient to 
discharge the debts & tho funeral & 
teptamenta ®xpenses without  re- 
course to the share given te G. s— 
field: the second half of the estato 


devise, & in tho order of assets for the 
payment of debts ranks with specific 
devisor & specific bequests. A real 
duary devise docs not lose ite right to 
contribution from specigeally — be- 
queathed personalty for the payment 
of debts ov far as the general persunal 
estate in insuflicient, merely by 2ens80n 
of the facts that it is given together 
with the general pelsunal estate on 
t2ust for conversion & the proceeds of 
conversion are made a mised fund for 
the purposes of disposition, & that the 
Whole estate is subject to a general 
constructive chatee for the payment 
of debts. To antitle npeoltically be- 


queathed personalty to 


794 


paymeut of from such hability by the residuary 





8546 i. Peracnal estate snsufficient.]— 
Lapp v. Lapp (1869), 16 Gr. 159.—CAN. 


PART IV. SECT. 7, Gen encr: 1— 
s 1s 

8561 ii. ——. }-—W here land is devised 
which testator held as a purchaser 
subject to a vendor's lien, unless & 
contra: intention appears, it is 
primarily liable for the unpaid pur- 
chase-money.— Ke MacDovuGaLt, [1927] 
3D. L. R. 46463 the, 1 W. W. R. 
612; 21 Sask. L. R. 397.—CAN. 


5561 ili. ———-.}—Re Naas, [1928] 3 


© exonerated | D. L. R. 36.—CAN. 


nom. Re BERNSTEIN, BARNETT v. BERNSTE ; 
69 Sol. Jo. 88. i ss 


(c) After 1925 (Vol. XXIII., p. 495). 


5620a. Special fund for payment of debts—— 
** Contrary or other intention **—Administra- 
tion of Estates Act, 1925 (c. 23), s. 35.] —The 
rovision by testator in his will of a special 
fund, not being any of the funds mentioned 
in sect. 35 (2) of the above Act, for payment 
of his debts operates as the expression of a 
‘contrary or other intention” within the 
sect., so as to exonerate, as between the 
different persons claiming through testator, 
a personalty fund which at testator’s death 
was subject to w mtge. from the primary 
liability to discharge it; but the fund is 
only exonerdted to the extent that the 
special fund is available for discharging the 
mtge. debt, &, in so far as it is inadequate, 
the mortgaged property remaius primarily 
liable.—-Re FEGAN, FEGAN v. FRGAN, [1028] 
1 Ch. 45; 97 L. J. Ch. 36; 188 L. T. 265; 
71 Sol. Ju. 866. 


5640. Add. Annotation: -—As to 


— ee 





(4) Consd. Jr 
Littlewood, Clark +. Littlewood (1980), 17 
T. L. R. 79. 


5641a. -}—Magcu (LADY) v. FOWKE (1679), 
Cas. temp. Finch, 414; 28 B. R. 226, lL. C. 


5654a. -— — -———— To revert to residue on death of 
legatee.]|——By his will, testator bequeathed a 





legacy of £16,000 to trustees for his daughter 
A. during her life & after her death directed 
that the legacy should revert to & be added 
to his general residuary personal estate & 
go as the same was bequeathed by lis will. 
Testator then gave his general residuary 
personal estate to KB. Testator devised his 
estates in certain places to other trustees as 
a fund for the discharge of his debts, funeral 
& testamentary expenses & his pecumary 
legacies in aid of his personal estate, with 
power to his trustees, if they thought it 
expedient or necessary either before or after 
his residuary personal estate should be 
exhausted to raise money for those purposes 
by sale or mortgage & subject thereto upon 
trust for B., in fee. The personal estate of 
testator was insufficient for the payment of 
his debts & legacies, & HK. supplied such 
deficiency, including the annual payments to 
A. in respect of her legacy. <A. survived both 
testator & B. On the death of B., the question 
arose whether, as_ testator’s persunally 
was insufficient for the payments before 
mentioned, testator intended that the corpus 
of the legacy should be raised out of the real 
estate devised to LB. for the benefit of H., 
who was testator’s residuary legatce :—J/eld : 
the words “‘ revert to & be added tu my general 
residuary extate ’’ in the will, showed that the 
testator meant the legacy to be restored to 
the funds from which it was taken; & it was 
not to be taken from the real estate merely 
for the purpose of augmenting the personal | 





—e te —_— eee eee eo 


PART Iv. SECT. 7, SUB-SECT. 2.-—~ e 

k i. —-—-,}--Lands are asseto 
for the satisfaction of debts in the hands 
of an exor., under § Geo. 2,¢.73; & 
to a plea of plene administravit, pitt. may 
reply lands.— GARDINER v. GABDINEER 
(1832), 2 O. S. 554.—CAN. 





i 





r 
of la 
Gr. 1 38.-—CAN. 


PART IV. SECT. 7, SUB-SECT. 2.— | legucy. daughter 
CG. (e) i. testator, lea two children, to whom 
p i. ——.)]—WhkicaAT ct. WaricuT, | the lout descended. On an app 


795 


5697a. 


5723a. 


5734. Add. 


6737a. —-- -.! —Testator 


5839a. - -.] 


eee ee 


[1928] N. ZL. R.331.- N.Z. 

Par poe of pipeces yf 7m 
mut auld Ly mortgagee treated us land.) | ny He Epp (1892), 22 0. I. 
Taomvson (1877. 25 | CPI CAN 


r ii. —-—.J—Testator devised to ‘als 
daughter a lot of land charged with a 


Vol. XXII.—Executors and Administrators. Cases 5504a —5830a. 


estate.—-Re SOMERSET (DUKE), THYNNE v. 
St. Maur (1886), 65 L. T. 753. 


5692. Add. Annoiation :—Mentd. Re Porter, Portor 


v. Porter, [1925] Ch. 746. 


— —.|-—-Kynes v. Cary (1087), 
1597; 23 KB. RR. 583, 


1 Vern, 


a{nanotation ; —-Dbtd. Mallison rv. Middleton (1739), 1 Eq. Caa. 
Abr. 193, n. 


5697b. ——.] —BowbLEn v. Samiti (1706), Pree. 


Ch, 2643; 2 Eq. Ca. Abr. 371; 24 BH. . 128. 


5697c. —- —.j] —PARKER v. WILCOX (1723), 2 Eq. 


Cas. Abr. 871; 22 H.R. 316. 


5697d. - -—.]- -WILLAN v. LANCASTER (1826), 3 


Russ. O83; 388 KEK. OR, B16. 


-—-- —--—.] ~—-Testatrix, who had power, 
under her brother's will, to appoint real & 
personal estate, gave the real estate to 
trustees to raise £1,000, & pay the amount as 
legacies to various persons & subject thereto 
for P. & his heirs. She then gave several 
legacies, payable out of her own personal 
estate, & other legacies payable out of an 
unappointed moicty of her brother's personal 
estate, after the decease of his widow, & sha 
directed the duty on all the foregoing legacics 
to be paid out of her personal estate, & if 
deficient for full payment cither of duty 
or legacies, such deticiency was to bo made 
good out of the real estate, on which she 
charged same. By two codicils, tostatrix 
left other legacies, & directed that the sums 
bequeathed out of her brother's estate should 
be paid, with the other legacies, immediately 
after her decease :-- Held: the legacies given 
by the codicils were charged on the real 
estate. - WILLIAMS vo Diuqiuus (1857), 24 
Beav. 471; 27 L. J. Ch. 218; 30 1. T. O. S. 
215; 4 Jur. N.S. 42; 6W.R. OL; 53K. R. 
441. 

NYNSEN sv. 
160 KK. OW. 


Cilations : -sub nom. 
CGingrron, 2 YY. & ©; Ba. 222; 
$78. 

directeud his debts & 
funcral & testamentary expenses to be paid 
out of his personal estate. He then devised 
his freeholds to trustees to be sold, & the 
proceeds, after deducting cuts, to be deemed 
part of the residue of bis persunal estate, & 
tu be subject to the dispositions thereinafter 
made of the same. Testatur then gave a 
legacy of £1,000 upon certain trusts, & flowlly 
durected all the rest & residue of his personal 
estate to go to his wife for life, remainder 
over. The pure personal estate being in- 
pulticient to pay all the debts & legacies :-- 
Held: the legacy of £1,000 ought to be paid 
out of the muncys arising from the sale of the 
real estate.—Ae WooLLARD’s Trust (18054), 
18 Jur. 1012. 

A general charge of debts & 
legacies upon all the real estates of testator 
not annulled by a subsequent power fo sell 
a particular estate only & apply the produce 
ty the same purpose: but that estate was 


the exors. at the instance of the official 
guardian : - Meld it wan the du 
of tho exors. to vell the land & pay the 


ria. —.) dt Siskin Estat: 

Siskin ¢, Bouocn & Hocaman, (1929, 

predeceased | 1. L. HK. 10865 LW. W. 20, 23 
>. L. K. 626. - CAN. 


ln. by 


Cases 5839a—5917e. 


5864a. 


B01 aes, ee 


first ap 


lied.—CoxE v. BAssEeT (1796), 3 
Ves. 15 


; 80 E. R. 045. 


Annotation :-—Consd. Wrigley v. Sykes (1856), 21 Beayv. 337. 
5841. Add. Annotation :—Mentd. 


Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 

-]—WATERHOUSE v. CLOUT, Ea p. 
BOOKER (1871), 41 L. J. Ch. 223; 20 W. R. 277. 





5908a. Charge of debts, legacies & expenses on 


Specific bequest—-Variation of statutory order 
of administration. |—By a will, testatrix gave 
& bequeathed ‘“ All my farm stock, imple- 
menty & tenant-right but charged with pay- 
ment of my just debts, & funeral & 
testamentary expenses, & also with the pay- 
ment thereout of the legacies mentioned in the 
will of my late husband W., & an additional 
legacy of £50 which I bequeath to my step- 
daughter E. unto & equally between my 
step-son G. & my son F.” :— eld : Adminis- 
tration of Estates Act, 1925 (c. 23), Sched. I., 
Part J1., in the case of wills, a fortiori in the 
case of those executed before 1926, indicating 
with reasonable clarity the intention of 
deceased, is to take effect subject to varia- 
tions necessary to give effect to the intention. 
& therefore the farm stock, implements, & 
tenant-right were primarily applicable for 
payment of the funeral & testamentary 
expenses & debts.—He Littnewoun, CLARK 
v. JAtTLE WOOD (1930), 47 T. L. RR. 78. 


-—— Adminu.tration of 
Estates Act, 1925 (c. 23), Sched. I., Part II.| — 
A sharo of residuary estate which lapses owing 
to the person who would have been entitled 
to it under the will of a testator predeceasing 
testator is ‘‘ property undisposed of by will”’ 
within clause 1 of above Part, & therefore 
under sect, 34 (3) of the Act primarily liable, 
subject to any direction to the contrary in the 
will, to the discharge thereout of funcral & 
testamentary expenses, debts & IlIegacics.—- 
Ite LAMB, VIPOND v. LAMB, [1929] 1 Ch .722 3 98 
L. J. Ch. 305; 141 L. T. 60; 45 T. LR. 190; 
73 Sol. Jo. 77. 


se isis s- Distd,. Re Petty, Holliday v. Potty, [1929] 


Folld. Zte Atkinson, Webster v Walter, [1930] 


Ch. 726. 


47. Dbtd. & Distd. Ze Kempthorne, Charles r. 
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| 
| 
{ 











591 7c. 7 aad 


5917d. 
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will, until the death of E. H. or the birth of a 
child to either M. or A., the question then 
arose whether testator’s funcral, testamentary 
& administration expenser, debts & liabilities 
other than the estate duty in the will men- 
tioned ought to be paid primarily out of such 
undisposed of income or out of the corpus of 
his estate :—Held : (1) the “‘ real & personal ”’ 
estate of a deceased person made assets for 
the payment of his debts by Administration 
of Estates Act, 1925 (c. 23), 5. 32 (1), include 
the share of income of testator’s residuary 
estate accruing after his death as to which he 
died intestate; (2) that) property “ undis- 
posed of by will,”? made by sect. 34 (3), 
Sched. I., Part II., para. 1,, of that Act the 
primary fund for payment of the expenses, 
debts, & liabilities mentioned in that sub- 
sect. includes a share of future income of 
residuary estate which lapses by reason of 
the statutory inability of the legatee to take 
under the will; (8) upon the proper con- 
struction of the will & the sub-sect. there 
Was no provision for payment of the funeral, 
testamentary, & administration expenses, 
debts, & liabilities, with the result that those 
expenses & the debts & liabilities, except the 
estate duty in the will inentioned, must be 
paid primarily out of the share of income 
which lapsed & any other property undis- 
posed of by the will.—#e Tona, LIILTON v. 
Burappury, (1930) 2 Ch. 400; 98 L. J. Ch. 
B51; affd., 1980] W. N. 253, C. A. 


; ~ eee -| dte CRUSE, 
GaAss v. INGHAM, [1980] W. N. 206, 

- ~ —— Contrary in- 
tention of testator.!-—‘Testatur devised & 
bequeathed his residuary real & personal 
estate upon trust fur sale & conversion, & 
after directing payment of his debts, etc., 
out of that mised fund gave the residue 
thereof thereinafter referred to as the 
residuary trust fund, as to one-half to his 
wife & as to the other half to two daughters 
in settled shares. Testator died in 1928. 
His wife having predeceased him, her 
moiety lapsed & passed as on an intestacy :— 








ee eer een 


Held: 


the order of application of assets 
prescribed by Administration of Estates Act, 
1925 (c. 23), Sched. I., Part IL., being under 


Kempthorne, 1930) 1 Ch. 268, CG. A. Folld. Re ‘Tong, 
Hilton v. Bradbury, [1930] 2 Ch. {0u.  N.B. dée Cruse, | 
Gass v, Ingham, (1930) W. N. 206, 


5917b. - -— —- ---- - -----.} A testator by 
his will, after directing his executors to pay 


all legacies free of estate duty & to pay out | 


of his estate any duty which might become 
payable on any gift made before his decease 
& after bequeathing certain legacies A 
annuities & the use & benetit of two freehold 
cottages, directed them to collect the uncome 
from the remainder of his estate & to pay 
75 per cent. thereof to KK. H. during her hfe 
& on her death the income of the whole of 
the estate to be invested for the benefit ot 
the children of M. & A. on their attaining the 
age of twenty-one vears, & if there should be 
vo children then the whole of the accumu- 
lated funds was to be divided between two 
named charities. Testator died on Mar. 12, 
1929. It having been held upon the originat- 
ing summons that, in consequence of the will 
having been attested by the husband of E. H.. 


the 75 per cent. share of the income of the , 


residuary estate was undisposed of by the 


tanotations : - Distd. dte Athinson, 
1930) . Appr 
Kompthorne, [1930] t Ch. 26 


5917e. 


sects. 83 (7), 34 (3), & Sched. I., Part IL, 
para. 8 (a), expressly subject to variation by 
the provisions of the will, which in this case 
clearly threw the debts, etc., raleably on the 
mixed fund, those debts, etc., were payable 
out of that mixed fund rateably, & not 
primarily out of the lapsed moicty.—e 
Perry, HOLLIDAY v. PErty, [1020] 1 Ch. 726 5 
vs L. J. Ch. 207; 141 L. T. Sl. 

Webster rv. Walter, 


1 Ch. 47 vd. fee Kemptherne, Charlen vr, 
N, 





—-——.] By his 
will dated Dec. 2. 1911, a testator devised to 
his brother C. * all my freehold & copyhold 
property,’” & gave all his leasehold property 
& personal estate & effects, subject to pay- 
ment of his funcral & testamentary expenses, 
debts, & legacies upon trust for division 
amongst his brothers & sisters as therein 
mentioned. Testator died on Aug. 15, 
1928, & was at his death entitled, subject to 
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5874 i. Before sp.cific legacies.}—Re HUNT, (1924) 3 W. W. R, 241.—CAN. 


796 


~ 


Vol. XXIV.—Executors and Administrators. 5917%e—-6014e. 


the effect of the provisions of the Law of 
Property Act, 1925 (c. 20), to two equal 
ninth shares of certain frechold property 
comprised in his father’s residuary estate. 
& to one equal fourth part of certain freehold 
minerals purchased by him. He also owned 
the entirety of certain other freehold 
property. The residuary gift of personalty 
lapsed as regards three equal seventh parts 
owing to the death of two legatees in the 
testator’s lifetime: - Held: testator bv 
directing that his debts should first be paid 
out of the residue before division amongst 
the residuary legatees had shown an intention 
that in regard to the lapsed shares of residue 
the order of administration preseribed by 
Administration of Estates Act, 1925 (¢. 2%), 
Sched. I., Part IT.. should not apply, inas- 
much as the net amount of the residue avail- 
able for distribution could not be ascertained 
until after the debts had been paid. ‘The 
debts were therefore not payable out of the 
lapsed shares in exoneration of the other 
shares. -- Re KEMPTHORNE, CHARLES 7%, 
KEMPTHORNE, [1930] 1 Ch. 268 3 99 LL. J. Ch. 
1073; 142 L. T. 1113 40 T. Le R. 15, CLA. 
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As property undisposed of by wili—- 
Contrary intention of testator.])——In the 
administration of the solvent estate of a 
testator who died after the commencement 
of Administration of Estates Act, 1925 
(ce. 23). a direction in his will to the trustees 
to pay his funeral & testamentary expenses 
& debts out of the proceeds of tho sale & 
conversion of his personal estate is a pro- 
Vision within the meaning of sect. 34 (3) of 
that Act. Its effect is to make the personal 
estate applicable towards the discharge of 
testator’s funeral, testamentary, & adtminis- 
{ration expenses, debts, & liabilities payable 
out of his estate. except death ditties imposed 
on real estate, in priority to testator’s real 
estate wineh, owing to the death of the 
devisee thereof in testator’s lifetime, was 
property undisposed of by his will & which, 
but for the vie ision in his will, would be 
primarily liable according to the order of 
application of assets specitied in) Administ ra- 
tion of Estates Act, 1925 (ce. 23), Sched. L., 
Part IL, el 1. Re ATKINSON, WEBSTER 0. 
Water, (1980) 1 Ch. 4175; 90 1. J. Ch. 36 5 
112 1. T. b20. 


afnnotations : 
2 Ch. 400. 
1930), 47 Tad. WR To. 
1930) W. N. 206. 
(1930) 2 Ch. 109. 


( 
| 


Consd. Re Tong, Hilton +. Bradbury, [2950] 
Apld. ft Littlewood, Clark or. Littlewood 
Consd. Jie Cruse, Gass er. Ingham, 
Refd. /?) Newman, Slater e. Newman 


fradalions : 
thorne, [EGsO) 1 


| 
| 
| 
| 
| 
| 


Consd. /is 

Ch. 268 
Liitlewood (P9380), 17 CR. ot ROT 
Hilton ec. Bradbury, (b9s0, 2 Ch 


Kempthorne, Charles e. Komp. 

Apld. fie attlewood, Clark, 
Consd. Je Tong, 
10 


estate 


PART IV. SECT. 7, SUB-SECT. 9.—A. , 


| 

' 
on the petition of lus exors., & who | 
had effected several whole life policies | 
of asaurance upon his own hte with the | 
Australian Mutual Provident Society, | 
in respect of which the total amount 
payable at his death war £4,625 18s. 3d., 
& which were protected under Aus- 
tralian Mutual Provident Society's Act, 


Part V.--Powers and Rights of Representative. 


petition with testator’s business Breach of 
trust. |— By his will testator who, at the date 
thereof, was carrying on the business of a 
yacht. broker, appointed pltfs., namely, his 
daughter B. & one W. & deft. exo. & 
trustees thereof, & directed them to carry 
on bis business after his death; & in the 
event of a sale thereof by the exors. the 
whole of the proceeds were bequeathed to 
B.  Testator died on Aug. 1, [928, & his 
exors., in pursuance of the directions con- 
tained in the will, carried on his business, 
until Feb. 1. 1929, when, testators tenaney 
of the business premises bemp about to 
expire, they removed the business to other 
premises, a lease of which was shortly after- 
wards granted to deft. alone, of which lease 
to deft. pltfs. did not become aware until a 
few weeks after the zrant thereof, when deft. 
claimed the right to hold the lease of the new 
premises for his own benetit, tu exclude pltfs. 
froin the new premises & to set up & carry 
on his own account a business similar to & in 
competition with testator’s business. Deft. 
having. since the issue of the wmt in the 


5977a. One executor carrying on business in com- | 


a 


action, assigned the lease of the new premises 





- --~.]—Testatur, whose 


Was subsequently sequestrated 


5. 14, to the extent of either 


£1,500 or £1,750 ts. 9d., had during 
his bfetime assigned the policies in 
question to the Society by way of mtge. 
as collateral security for the repavinent 
of certain advances totalling £3,000, 
in respect of which advances the aionunt — 4. 
of £3,560 128. 3d. was due at the date 
of hw death :—Held : 
doctrine of marshalling applicd, & tue 
intgee. must resort primarily 
protected fund to satisfy the mtg. 
debt, 60 as to leave the unprotected 
portion of the policy moneys av 
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the equital le 


to B. & the goodwill of the business also 
having been assigned to her, it} became no 
longer necessary to grant any of the relief 
claimed & necessary to determine only 
whether deft. was entitled at the date of the 
issue of the wrt to the right which he then 
claimed, for the purpose of deciding how the 
costs of the action ought to be borne: - 
Held: (1) in face of the claim inade by deft. 
to the benefit of the lease, pltis. were justified 
in bringing the action 5; (2, having regard to 
the special nature of the bu-iess of a yacht 
broker which necessarily involved = ecom- 
petition hetween every individual broker 
with all the others, 10 would have been a 
breach by dett. of his fiduciary duty towards 
the beneficiaries under the will, if he had at 
the date of the issue of the writ set up on his 
own account an independent business of a 
yacht broker in) competition with pltfs., 
carrying on their testator’s business; with 
the result that deft. must pay all the costs 
of the action. Re THOMSON, THTOMBON v. 
ALLEN, [1980] 1 Ch. 2083; 994. 3. Ch. 166; 
142 L. PT. 255. 

-.|—Testator devised & —be- 
queathed to trustees estate A. & also all & 


for the unsecured creditors, with the 
result that the protection afforded by 
the Act was entircly destroyed, Ste 
Hormnanp, fe p. HOLtanb (L924), 28 
ss. BN. S. W. 369, Jo Nom. WW. OWL, 
AUS. 


PART V. SECT. 2, SUB-SECT. 1. 

so. Before death duttea 1d — 
Where securtly for payment ] 
R. v. CALEDONIAN INBURANOE Co., 
(1924)2 D. L. R. 649; (1924) 8. C. Kt. 
207.—CAN. 


to the 


allable 
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singular his freehold & leasehold estates & 
effects in H. & W. together with the steam 
engines & machinery, money in hand, etc., 
together with all & smgular other his real & 
yersonal estatcs & offecis, upon trust, that 
is trustees, ctc., should carry on his cotton 
manufactory in the best & most proper 
manner they possibly could & he empowered 
them to retain a8 much ready money, as a 
capital in the business, as by them might be 
considered necessary, with full power to 
carry on the same, & to keep the whole in 
good repair, & to renew the machinery : 
& directed that at the end of every twelve 
months next after his decease, provided his 
daughters L. & E. were living, the profits, 
if any, & the surplus income from his Il. & 
W. estates, after paying certain annuities, 
after retaining a sufficient capital to carry 
on the manufactory, should be equally 
divided between his two daughters, share & 
share alike; but if his trustees were not 
inclined to carry on the cotton manufactory, 
he empowered them to let the same, when he 
directed the reserved capital to be immediately 
divided between his twu daughters L. & HK. 
share & share alike: & he further directed 
that {ho surplus rents of his LI. & W. estates, 
after paying the annuities, were Lo be equally 
divided every twelve months after his decease 
between such two daughters, share X share 
alike. He directed his trusices 1». allow his 
daughter E. to receive all the reuts, ectc., of 
his estate A. for her life & declared that at 
her death her issue were to be entitled to 
such estates, but if she Icft no issue then 
such estates were to go to his daughter 4d. 
& if she should then be dead, having left issue, 
such issuc were to take; he then gave to 
I. an annuity of £600 durmng her life, & charged 
the same on all his real & personal estates 
in JL. & W. & bequeathed the same at her 
death to her issue equally: w&, if she should 
die without leaving lawful issue, lus daughter 
ki. if she should be hving, was to take the 
annuity of £600 & the whole of the surplus 
rents, etc., of his UH. & W. ostates, both real 
& personal: & if nother of his daughters lett 
issue, the whole of his estates, both real 
& personal, were to go tu R. Hi. for life, with 
remainder to his issue, remainder to his heir 


at law. L. & WB. survived testator: BE. & L. 
both died without issue :—Held: (1) the 


representatives of L. & E. were absulutely 
entitled, in equal shares, to all such persunal 
estate as was situate in H. & W. & which was 
not retained by the trustees as capital for 
carrying on the manufactory; (2) on the 
death of the survivor of HK. & L. without 
leaving issue, the whole of testator’s personal 
estate described in his will as situate in H. & 
W. consisting of his leasehold estate & the 
inanufactory, & the capital retained by the 


 eatinnesmnenmenagetinnsas dined ——. 
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PART V. SECT. 2, SUB-SECT. 3.— 
B. (a) i. (Or I. 215.— CAN. 

r (p. 677) i. ee Sei oe ~ Where 
testator charged his debts on his land : 
—Held: the mere failure of testator 
Lo enumerate all his land did not detract 
from the conclusion that all the land 
was so charged, & the direction that 
bis debts should bo paid by his exors. 
conferred an impHed power of sale 
upon them for the purpose of paying 
the debts out of the proceeds, --YoaT 
v. ADAMS (1886), 13 A. R. 120.—CAN, 
t (p. 577) i. —-— ——— Where execu- 
tor’s power coupled wth  interest.}— 


lands, passes the 


t (p. 


ee erewwee eee eee 





WESSuIS ov. CARSCALLEN (1560), 10 


bb (p. 577) i. - — Legal estate in 
executara.J—A devise of land to exors., 
in trust for the purpose’ of selling the 


boneticiaries take an equitable interest. 

—-TOOMEY vw. BAUPENDRA Nata Boss 

(1928), I. L. R. 7 Pat. 520,--IND. 
378) i, Soares ~———,} pe 

baer f toe es noe we then 

pe ‘or twenty-one years, 

sellit: -Zeld: th : 

se)] contrary to the 

of the will, except perhaps in a case of 


trustees for carrying on the business, were 
subject to the trusts declared in favour of 
R. H.; (3) R. H. was entitled for his life to 
the whole of the income of the freehold estates 
at A., H. & W.& to the income of the capital 
retained & employed by the trustees in carry- 
ing on the business.—HORSEFIELD v. ASHTON 
(1856), 26 L. T. 0.8. 300; 2 Jur. N. 8. 193, 
L. C. & L. JJ.; affirmed, sub nom. ASHTON 
v. HORSYIELD, HoRsFIEILD v. SIDEBOTHAM 
(1860), 2 L. T. 1; 6 Jur. N.S. 355, H. L. 
Annotations :—Generally, Refd. Tyrone Earl v. Waterford 
hae (1860), 1 De G. KF. & J. 613; Guthrie v, Walrond 
(1883), 22 Ch. D. 573. 
6014b. -]—Testator directed that his 
business should be carried on for the benefit 
of his widow or until her second marriage, 
with very full powers to the trustees to carry 
on the same, & “to increase or abridge 
his said business, & his capital, stock & imple- 
ments therein,” & generally to act ‘‘ as most 
advantageous & mostly for the benefit of the 
persons claiming under his will.’’ He also 
directed that all his debts, funeral & testa- 
mentary expenses, & the “ costs, charges & 
expenses of carrying mo effect the trusts 
of his said will,’? should be paid out of the 
capital of said business :—Held: (1) the 
widow was entitled for hfe or until her second 
marriage, to the whole of the profits made by 
such business after testator’s death; the 
cash at the banker’s & the trade debts being 
assets or part of the capital of such business 3; 
(2) the debts, funeral & testamentary 
expenses, & the costs of auit, etc., should be 
borne out of the capital of such business ; 
testator having exonerated his residuary 
estate from any such or similar charges.— 
Dixon v. DUTKIELD (1862), 5 L. 'T. 741. 


6016. Add. Annotation :—Refd. Re Murphy's 
state, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 

6016a. No right to priority Assent to 
carrying on business, |- -He MUrPHy (E1L1JAH) 
Eeratn, Morton v. MARCHANTON (1930), 74 
Sol. Jo. 821. 

6053a. Effect of Administration of Estates Act, 
1925 (c. 23), s. 39..—He TROLLOPE’s WILL 
TRUsTs, PUBLIC TRUSTEE v. TROLLOPE, 
[1927] 1 Ch. 506; 96 TL. J. Ch. 340; 137 
L. IT. 375; 71 Sol. Jo. 310. 

6062. Add. Annotation :—-Apld. Johnson v. Clarke, 
{1928] Ch. 847. 


6074a. -—-- To pay specialty debt—Mortgage valid 
a$ aghinst bond -—-Executor without notice of 
bond.|—-WATERLOO INSURANCE Co. v. HIND 
(152), 1 New Rep. 64. 


6082. Add. Annotation :—Apld. I. R. Comrs. v. 
Snuth, [1930] 1 K. B. 713. 

6085. .{dd. Annotation :—-Refd. Re Williams, 
Richards v. Williams, [1930] 2 Ch. 878. 











emergency.—DOBBEL tv. LOUDOUN, 


{1920) N. Z L. R. 131.—-N.Z. 


| b (p. 578) 1. ——- ——— Under Devolu- 
Renta raracuay a ce 
legal estate & tho | Gan.” 1°74! A Aner 
h (p. 578) i. ——— _ Interference by 
Be A os court will restrain execu- 
from ing.}—SAMUELSON 1. 
pee SCHWANDT, 1927) 3D. L. B. 565; 
(1927) 1 W. W. R. 620; 21 Sask. L. R. 
ere way no power to | 341.—CAN. 
expreas provisions kh (p. 578) tf. ———- Sale not necessary 


for adminttrafion purpoars-— Title of 
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6178. Add. Annotation :—Refd. 


Vol. XXIV.—Executors and Administrators. Cases 6188a—6341a. 
6138a. Effect of Administration of Estates Act, 


1926 (c. 23), 8. 39.|——Re TROLLOPE’S WILT. 
Trusts, PousLtic TrRusTEE v. TROLILOPE, 
[1927] 1 Ch. 596; 96 L. J. Ch. 340; 137 
L. T. 375; 71 Sol. Jo. 310. 


fe Murphy’s 


Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 


6271. Add. Annotation :——Consd. Re Mansel, Sinith 


v. Mansel, [1930] 1 Ch. 382. 


6281a,. ———-.]—Testator, who died on May 17, 


on: 


bond = fide 
adirinistrator has no absolute power 
to dispose of the propert 
if it is not necessary for t. 
rdministration of the esta 


1916, by his will appointed appcts. exors. & | 6341. .Ldd. Annotation : 


trustees, & bequeathed a number of absolute 
& settled pecuniary legacies. ‘Testator gave 
all his estate whatsoever unto appcts. upon 
trust for sale &. conversion at such time & 
manner as they should think fit, with power 
& discretion to postpone sale & conversion & 
charged the moneys tu arise with the legacies 
bequeatied by his will. Testator’s will con- 
tained a residuary bequest, investment clause 
in wide terms, & a power to appcts. to 
appropriate any part of the estate in its actual 
condition in satisfaction of any legacy. The 
principal asset of testator’s estate was a sum 
of nearly a quarter of a million pounds Irish 
Three per cent. Guaranteed Stock, & the 
estate was insufficient for payment in full of 
all the legacies. The Irish stock could not be 
sold even at a reduced market value of 


| 














| 


! 


£151,411 & in the interests of the estate it was | 








inexpedient to realise it at once. Appcts. 
purchaser.) ~-An oxor. or , 1924, intestate. 


of deceased 
© purpose of 
» but a 


next of kin. 


Letters of adminis 
tration were granted to bis danghter 
A., who wap his solo helress-at-law & 
On Keb. 17, 1926, she, as 
admunistratriv, conveyed in fee to To, 


6341a.-- - 


having caused to be prepared a scheme of 
apportionment, appropriation & abatement 
among & betweon the legncian applied by an 
originating summons issued on June 27, 1917, 
to the ct. for its sanction :--Held: appceta. 
could exercise the discretionary power of 
appropriation notwithstanding the fact that 
some of the legacies were settled by testator's 
will. —Re Danteis, LONDON Crry & MipLANp 
ExecuToR TrusrkE Co., Limp. » DANIELS 
(1918), S7 1.3. Ch. 661; 118 L. 0. 435. 


Consd. Jones ve. Wright 
(1927), 180.9 43. 


- - Charges for work In execution of 
Statutory trusts.|-— By his will testator 
directed that his trustees should stand 
possessed of certain hereditaments upon 
certain trusts, & declared that any exor. 
or trustee of his will, who was a solr. or a 
person cngaged in any profession or business, 
might individually, or throwgh his firm, act 
in the course of his profession or business on 
behalf of the exora, & trustees, & chargo for 
so doing :- -Afeld: as the Jand was vested 
in the trustees upon the statutory trusts, 
any exor. or truatee of the will, who waa a 
solr, or ®& person engaged in a profession or 
business, was entitled, under the will, to 
charge for work or business done in the 
execution of the statutory trusts, because such 
work or business would be done on behalf 
of the exors. & trustees. -Re Proipy, 


~—— - - - . —— + _- - 


value of estate.)-~Re BROK MAN'S KATATE 


t(p. BOL) i. e+ Re Boson, 
PPU27y 20. f. I. $40; 59 N.S RK, 


aw Da 4 ° 


honé fide purchaser may be protected 
in certain cases where e transfer is not 
for that purpose.— TARAKESWAR JAS 
Cupra ve AMbICS CHARAN Brraria- 
CHARTER (1927), 1. L. RR. 95 Cale, 802. - 


° 


PART V. SECT. 2, SUB-SECT. 3.-~ 
B. (a) ni. 

Li. So Po MoCunpvy vo MCDANINI 

(1868), 7 N.S. RG G. & O.) 267, - CAN. 


PART V. SECT. 2, SUB-SECT. 3.-- 
B. (b). 


6145 ii. - —— -—— .J—iel: although 
there was vo expres» dovise of realty 
to the exurs., 4 devise was implicd by 
the terms of the will, &, there being 
a general charge of debts, the exors. 
had full power to give a mtgo.-- 
BANQUE PROVINCIALE Du CANADA 0. 
CapitaL Trost Corpn., [1927] 3 
Db, L. Rn. 199 ? 60 oO. L. R 452.—CAN. 


PART V. ee 7 diel 3.-- 
+ (6). 

sp. Power to reserve benefit to onc 

beneficuary—-Out of lunds devised to 

another bene ficiuary.J—MCEKENZIE _ v. 

GRANT (1858), 13 U. C. R. 180. -—-CAN. 


PART V. Sav a preener: 3.—- 
J a s 
h i. Sale under Licence of Probate 
Court Bi lescrieodt licence aplasia 
Licence obta improperly.J--DOE v. 
‘’qOMPSON (1860), 9 N. B. H. (4 All.) 
463.—CAN. 


Er. 


bh ii. lent personal 
property for payment of debts.}—Dok d. 
SULLIVAN wv, CURREY ae 14 
N. B. R. (i Pug.) ae ° y 

+. Conveyance ino ive. }-—-TEAHON 
v, LicaMEy (1861), 21 U. C. R. 216.— 


ow. Effect of sale after three years--- 
Devolution of Estates Act, 1927, 8. 12.) 
Cx the Rote of land, died on Deo. 20, 


who, on the samo day, conveved in 
foe to A. & her husband, as toint 
fepants. No eaufion  finvine been 
registered by A. as adminstratiix & no 
certificate of lus peadens having boan 
reyisteroed by nny ereditor Wedd: 
atter Dec. 20, 1928, the theee-ycar 
penfod «turing whieh the estate was 
vested in A. as adininstratrix basing 
lapsed, she © her husband were 
crtitled, by Devolution of Lstates Vet, 
a. $2, to convey, to a purchaser in 
good faith & fur valuable cousideration, 
Who has no notice of the eralrtence of 
any Claims of creditor, a tithe free 
froin any Hability for the debta of C. 
Rte DOWN & STISHERG, (E920) 3, ba ae 
70; 630. L. BR. odd. CAN, 


PART V. SECT. 3, SUB-SECT. 1. 


sa. Power to reduce dablt- & excecute 
quit-cluim deed.) -—Where testator had 
agreed to sell Jand to K., & the exors. 
reduced the purchase price in order to 
keep K. on the land, & later give T., 
from whom tertator bad bought the 
land, a quit-claim decd of all their 
interest in the land :—Jleld: (1) the 
action of the exors, in reducing the 
price payablo by K. was reasonable & 
proper; (2) they should not have 
executed the quit-claim deed without 
app. ying. under Trustee Act, ht. 3. S., 
1920 (c. 75), 8. 64, to a Judge of the 
King’s Benoh for advice, but, since 
they had acted honestly & in what 
they considered to be the heat interests 
of the estate, their fallure to do ru 
should be excused under sect. 44.— 
LEMCKE v. New Love (Sask.), (1926) 
. L. R. 293; [1926] 2 W. W. KR. 
830; raried (1927) 2 D. L. HK. 10885 
&. Cc. R. 389.—CAN. 


PART V. SECT. 6, SUB-SECT. 1. 


1 a 601) L. —-——- Under T'rustee Act, 
R. e RB. C. 1924 (¢. 262), &. 80- - 
Amount Umiled to 5 per cent. of gross 
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gc (p. 602) L- Ault after eatate 


proyerly adimnentatered de aceounta 
passed.) Re OXKNHAM, [125) 2 
D. L. Rh. 662. -~CAN. 


ab. Linhelity for -Leneflcuary entitled 
to apeerfic bequest benefited by work of 
ececutor.| There is no jurisdiction in 
the et. to order that the remuneration 
of an oxor, be pald out of a speoitic 
bequest on account of {ta benetting 
by the work of the evor. Zn the Hatate 
ELAS [lu2g EN, Zt. Re bad. 


PART V. SECT. 7, SUB-SECT. 1. 


nj. - -~.) NSrory v. JUNLOP (1867), 
1% G1. 375. -CAN. 


n ih. -—----.J-~He WILLIAMS (1895), 22 
A. RR. 106.--CAN, 


PART Vv. SECT. 1, SUB-SEOCT. 2.--A s 


ri. - ~~ In respect of guarant« 
—Ildistritrudion of estate tn tynorance of 
guarantee.) - SAUDRY v. _HAMPION, 
{927 N. fp h. ki. 673, -N.Z. 


r fi. -_ = In vreapnect of debt 
contracted for estate -Rught of creditar 
to benefit of representative's right to 
tudemnifierhion.| Where an exor. con- 
tracts a debt on behalf of the estate 
the ereditor ia in equity entitha fo tho 
benefit of the exor.’s right to be 
tndemultied out. of the asscta of the 
estate In the hands of the beneficlarica. 

NETHERLANDS INVESTMENT. CO. 0. 
Dreabiusay, ()928) 1 do. L. Fk. BIG 
(19ZS) 1 WoW. a 161, 23 Alta. L, i. 
291. CAN. 


PART Vv. SECT. 7, SUB-SECT. 3. 


ec. lu presentative not authoriaed bj 
anil— Benefictartes claimtng profita of 
Lbuaness —ftight of represe ive try te 
indemnified.|}|— M‘GINLEY — t. (har 
LAGHER, (1929] I. Ft. 207. IR. 


Cases 6841a—6667a. 


WALLACE v. WALLACE, [1927] 2 Ch. 168; 
ze L. J. Ch. 488; 187 L. T. 636; 71 Sol. Jo. 
9) 3. 


63870. Add. Annotation :-—Refd. Jte Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


6388a. ——— —--—.] --Leaschold property belonging 
to testator, who was original lessee, having 
been directed to be solid & the proceeds 
divided :--//cld: the exors. were entitled 


Part VI. 


6446a. - — —— Sale of goodwill of business - - 
Solicitation of customers.]— he rule in 
Trego v. Hunt, (1896] A. C. 7, extends to a 
vendor’s exor. completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business.— 
BooRNE v. WICKER, [1927] 1 Ch. 667; 96 
In. J. Ch. 3613; 1387 L. TT. 4093 sub nom. 
Borne v. WICKER, 71 Sol. Jo. 310. 

Annotations :— Distd. Re Thomson, Thomson rv. Allen, [1930] 

1 Ch. 203, Refd. Farey v. Cooper, {1927) 2K. h. 384, 

6505. Add. Annotation :— Mentd. Burrell v. Leven 
(1026), 42 T. 1... 407. 

6526. Add. Annotations :—Mentd. HKawlinson vr. 
Ameg, [1925] Ch. 96; Tloughton v. Nothard, 
Lowe & Wills, {1928} A. C. 1. 

6544. Add. Annotation :— Mentd. 
Savill, [1926] 2 K. B. 530. 

6547. Add. Annotation :— Generally, Mentd. Ponty- 
pridd Grdns. v. Drew, {1026} 1 K. 13. 567. 

6600. Add. Annotation :— Folld. Firtnan v. Royal, 
[1925] 1 K. LB. 681. 


Richmond v. 


6602. Add. Annotation: — Generally, Mentd. 
Brocklebank v. R., [1926] 1 K. B. 52 
6610. Add. Annotation :--Gencrally, WRefd. Ie 


Field, Sanderson v. Young, [1925] Ch. 636. 


6611. Add. Annotation :—Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1920), 73 Sol. Jo. 585. 


6667a. Nonreeetr by ROprcse neste: ]—In 
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to be indemnified out of the proceeds.— 
Smitu v. SMITH (1854), 2 Eq. Rep. 727. 

6405. Add. Annolation:—Refd. Re Murphy’s 
Estate, Morton v. Marchanton (1930), 74 
Sol. Jo. 321. 

@409. Add. Annolalion :—-As to (2) 
Murphy’s Estate, Morton v. 
(1930), 74 Sol. Jo. 321. 

6422. Add. Annotation :—Mentd. 
Clayton, [1930] 2 Ch. 12. 


Distd. Re 
Marchanton 


Clayton v. 


Liability of Representative. 


debt for rent) against an administrator, as 
assignee of the intestate, deft. pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft. had paid to pltf., & part towards 
the expense of a party-wall; that, before the 
rent became duc, deft. offered to surrender 
all his interest in the premises to pltf., who 
refused to aceept them; & that he had fully 
administered, etc. Replication; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent; & that deft. did not offer to 
putrender, etc. Issue thereon :—Held: (1) 
the real value of the premises, as against deit., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the value, as between pitf. & deft., was 
not affected by the insolvency of the under- 
tenant. whose lease also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent.—IIORNIDGE ». 
WILSON (1840), 11 Ad. & El. 645; 3 Per. & 
Dav. G41; 9 L. J. Q. B. 723; 113 BE. Bt. 559. 
Annotations: —As to (1) Consd. He Bowes, Strathmore v. 
Vane, Norcliffe’s Claim (1887), 87 Ch. 1D. 128. Refd. 


Rendall v. Andres: (1892), 61 L. J. Q. B. 630. Generally, 
Mentd. Hopwood v. Whaley CPhtS)s 6C. B. 744. 
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PART V. SECT. 9. 

6426 i. — Pig cage of exrceutor to bind 
- ~ Co-exrecufor.| — Held: a soattlement 
made by an exor, precluded the co. 
exor. & cestuis que trust from o ening 
up the estate so netted. -—Re Batn's 
Eeravee (1879), 12 N.8. R. (3 R. &C.), 
‘] ee | 


pee V. SECT. 10. 


6438 Ii -}-He HEWETr t. 
JERMYN (1808), 29 O. R. 383.—CAN. 


PART VI. SECT. 2, SUB-SECT. 3. 


6501 1. Covenant to pay dcbt— Under 
mortgage.}—In a will, the only pro- 
vision for the payment of debts, was 
the usual one, that all testator's first 
debts should be paid by his exors. 
At the time of his death, a parco) of 
land was held in joint tenancy by 
testator & his wife, subject to a mtge. : 
—Held: the wife on death of testator, 
became owner subject to the mtge., & 
as between her & testator’s estate, she 


aclion—-To sel aside tar 
belonging to ee: ]- 
MORAN (1896), 28 O. R. 


Cerne SCN 


| 
| 
| 


was not entitled to call upon the estate 
to pay the mtge.; but if mtree. could 
recover from testator’s estate upon a 
covenant bv testator fur payment, 
dissolution of testator’s interest could 
not deprive mtgec. of that i — 
an GRACEY (1925), 68 O. 1. 215.— 


PART VI. SECT. 2, SUB-SECT. 5. 

6521 fi. ———-).—WHiaTT ve. MaRsu 
(1548), 4 U. C. RR, 485.—CAN. 

g. Add. Cuatin:>—rersd. sub nom 
MaGvaan v. Surry, 21 5. C. R. 263 - 
SC pe 

-— —--.) -MtUnpocnu vt. WFs1 
abs), 84.8.C kh. 805.— CAN. 
-]}—GRAY tr. JOUNSTON, 
Rte S. C. 659.—SCOT. 


PART VI. SECT. 2, SUB-SECT. 10.—D. 
6585 i. —— Matrimonial pat 
Order for coste against husband.|—A 
wife, whose husband had died after a 
decrec nisi for divoroo & before the 
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date whon it could have been made 
absolute :—Held: not entitled, there 
being no funds in ct., to costs against 
ale estate.—JaRViIS v. Jarvis, [1925] 

8D. L. R. 415; [19253 1 W. W. Rk. 
247.—CAN, 
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6678 i. Fersonal laabilidy -- 1s 
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assignee.) — In Mar. 1921, pltf. executed 
a Jeuse of land & buildings to H., & M. 
,; covenanting to allow the lessees to 
erect a paitition on the ground floor 
ot the chief building, & himself to con 
tribute $1,000 towards the cost. The 
partition was built, pltf. contributed 
the $1,000 & tha lessees went inty 
possession. H. died in Jan. 1923, & 
us Wife, deft. A. A deft. co., ‘the 
executors hamed in the will, obtained 
probate there * "1 Oct. 1923, M., 
made an Oke in bhpe). & ‘deft. ° 
co. Was appouncu Supls of the 
bhpt. estate Pltf.'» cluim in this 
xetion Was to recover a large sum 
made up of rent, taxes, cost of repaite 
& interest. He alleged that defts. 
entered into, & from Jan. 1923 con- 
tinued in possession & Beant of the 
rents & profits & claimed Sees ment 
from them personally :—He 

co, entered upon the prenuses not 
merely in its representative capacity 
as oOxor., but personally as assignee of 
the term, & a4 euch was persone 
chargeable with the amount of rents 
& profits which it received, & with 
such further sums as it might have 
received if it had used due diligence, 
but not exceeding in the aggregate the 
full amount of the actual rental value 
of the premises. eh be a v. TRUSTS 

& Guak. Co., [1929] 1] L. R. 545; 
AE L. R. 285 ; Oe? B. R. 414,.— 


Vol. XXIV.—Executors and Administrators. Cases 6711—7226a. 


6711. Add Annotation :— Apld. Graves v Cohen 
(1929), 46 T. L. R. 121 

6712, Add. Annotation —Consd. Riley v. Brown 
(1920), 98 L. J. K. B 739. 


6713. Add. Annotation —As to (1) Consd. Riley ¢ 
Brown (1929), 98 L. J. K B 739. 

6713a. -]—An action for damages 
for breach of promise of mariage abates on 
the death of the alleged promisor & cannot be 
continued against the exors of the deceased 
unless special damage can be proved Such 
special damage must arise dire: tly or naturally 
out of the transaction between the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was made —RIIFyY 1 
Brown (1929), 98 L J K B. 739, 1421, T 
12, 49T L R.613, 73 Sol Jo 499 

6723. Add Annotation —Consd. Firmine Roy ul, 
(1925) 1K. B 681. 

6729. Add {nnotation ~~ Mentd. 
Assouiated Greyhounds Racccourscs, 
(1929), 141 L T 529 

6762. Add Annofation —Refd. Re Field, Sande: 
son v Young, {1925} Ch 636 

6835. Add Annotation —Refd. Hardie & Lan v 
Chilton, [1928] 2 K. B. 306 

6840. Add. Annotation —Refd. Royal Exchange 
Assce v. Hope, [1928] Ch 179. 
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6861b. ——.|—Kemisn v. Brrsov (1732), 
Kel W. 74; 25 BE R 497. 

idd Annotation —Apld.  R: 
Munton 1. West, [1927] 1 Ch 202 


6922. Add Annolation -Consd. Re City EKyguit- 
able Fire Insee , (1923}] Ch 107. 


6911. Munton, 


7059. dd Annotation. Refd. F? Muntoan, 
Muntont West, [1927] 1 Ch. 262 
7163. tdd frrreel ition Consd. Manley t 


Sartor, [L927] ' Oh 197 


7169a. ——.] —Frock ron 2 Benxina (1868), 8 
Ch App 323, n 
7190a. Bxors must be allowed a reion 


able time for breaking up test wor s domestse 
establishment A discharging his aavants 
Two months Hild not to be an unteason 


able dulav having rycud to the caeum 
stances —Furtpa Prentri (NO >) (ESOT), 
29 Buw 57b OW R 32>. Oth R 51 
7190b. -) BROWNE ¢ Corrins No. O30, 
ante 
7219 idd Annotation Consd 2c Mison (1028), 
971L3JI Ch 32 


7225a. Assets improperly obtained Whete two 
exons obtamed pant of the wsefsamproperly, 
by signing goint receipts in favour of cach 
other, while thes hud dar. balances in then 
hands respectively, the et gave anterest on 


6861a. -J]—BCAUMONT v GROVER (1701), those sums auf five per cent) against both 
1 Eq Cas Abr 8, 21E R 833 cxvors Dien ow Moris (i8.9) 2 My Ub 
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6726 il ——- ——J)]-—LFAIIF »v 
CAIVIN (188>), 9 O R 207,.—CAN 


Lfvmnon 2 
CAN 


ri —— To neyglwence in manage ment 
af shin J— CAMFRON v MILLOY (1872) 
22c¢ P 331 - CAN 


PART VI SECT 4, SUB-SECT 2 A 


c1 ]—A contract made by an 
exor or aduuinistratur on behalf of the 
estate but not relating to an obligation 
incurrcd by testator or intcstat 
rendurs him personally Hable oven 
though it is expressed to be mad« = a 
exor,” or as administrator ’—W ALcu 
vw Norpauisar (1926) 4D L R 126 
(1926)2W W R 854, 36 Man I R 

di Administrator guilty of 
fraud }-—-Dot ad DOBIE ct VANDFRLIL 
(1836),5 O 3 85 


PART VI sa t ee 5 
a 

68511 Sale of stator 3 cstate Below 
proper value }—- Defts as exors of a 
will were dirceted by the will to sell 
lands of tistutrix & distribute the 
proceeds among hcr children & a grand 
child In this action, pitfs , two of the 
ebildren, alleged that deftsa ,exors had 
committed a breach of trust by selling 
the lands at a gross undervalue Pitfs 
wave a notice for trial by jurv, & the 
ution was tricd with a jury, & 
Judgment enterod aa ita findings 
in favour of pltfs for the recovery 
of dama —Held the evidence 
established no negligence on the part 
of defts, & no breach of trust — 
DaVIES v NELSON, (1923) 1 DL ih 
204. 61 0 L R 457 —CAN 

6863 1 }—Where exurs an 
held Hable to the estate for what it has 
lost by their disposition of ap ugree 
ment for the sale of land entered into 
by testatur undcr the crop payment 
plan, the main consideration in de 
termiming the value of the asset lost 
to the estate is the valuc of the pur- 
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69131 VMesaz prepratiun Byayen' 
fgent pretrvmaly cmapl wl by decease t | 
fxorn orelydtge Inge ¢ futh on th 
statement of their testal rain Ip that 
he bad in his hands sccarntics sufth lent 
to anmswirsia fond they scr dhected 
by tho will to Iuvest for an annustant 
chstributed the qatate Saibscquentls 
it was found that befere testater sabe ath 
the solr hud unsappropristed the 
moncy given to bim by te-tator tou 
invest, & bad In fact at the timo 
of the representation no securitics or 
money in his hands Held the cxory 
wero protected by Lrustcoe I imitution 

Act, It S ©O 1897, « 12) ss $2 
CIARKF vw BELLAMY (1900), 27 A I, 
435 —CAN 
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6979 i Bar to enforcement of remedy 


Conduct of party wmijured Delay } 
cane RAPER (1851), 2 Gr oS 


PART VI SECT 6, SUB-SECT | 


sd Jurisdiction ofc surt lecall yp on 
executors to account —Ihe surr ., [4 
Ct has jurisdiction t» call upou xn 
exor to account even before the 
expiration of the two years pr sid d 
for in his .etters probate He NOKD 
TOMME ESTATE, [1928] 3} W W R 
290.—CAN. 
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PART VI SECT 6 SUB SECI 5& 
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proper case an increas foc oumsel fee 
sheuld Te allowed the © fr cf the exor 
as between bolr A client It Jp im 
possible to lay down any fixed ruk 
gmoverning uch am titd Ihe In 

creased feo should not be app iicd for 
o) printed without notice tc the parties 
Intere tol bat i: the preament cane 
vince the parties were all before the 
ct &Ahalargued tle peint an mereascd 
coupe! fee on the passing of accounts 
wan dlowid to save further a aes 
although rotice that it would be 
sppiled for had not bcen given —J 

Macpovarp Jarart [1928]2 D IL! 
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Cases 6841a—6667a. 


WALLACE v. WALLACE, [1927] 2 Ch. 168; 
pea J. Ch. 438; 137 I. T. 636; 71 Sol. Jo. 
8 r 


6870. Add. Annotation :-~Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 


6388a. ——-— —-—.]—-Leaschold property belonging 
to testator, who was origina) lessee, having 
been directed to be sold & the proceeds 
divided :— ffeld: the ecxors. were entitled 


Part VI. 


6446a. ---— ~——— Sale of goodwill of business—- 
Solicitation of customers.] — ‘The rule in 
Trego v. Hunt, [1806] A. ©. 7, extends to a 
vendor’s exor. ‘completing a contract for the 
sale of the goodwill of a business, & the exor. 
will be restrained at the suit of the purchaser 
from soliciting customers of the business.— 
BooRNE v. WICKER, [1927] 1 Ch. 667; 96 
JI. J. Ch. 3613; 137 L. T. 4093 sub nom. 
BORNE ». WICKER, 71 Sol. Jo. 310. 

Annotations :-— Distd. 2e Mhomson, Thomson vr. Allen, {1930} 

1 Ch, 203. Refd. Karey v. Cooper, (1927] 2 K. B. a4. 

6505. Add. Annotation :--Mentd. Burrell v. Leven 
(1926), 42 I’. I. HR. 407. 

6526. Add. ‘Annotations :—Mentd. Wawlinson v. 
Ames, [1025] Ch. 96; Houghton v. Nothard, 
Lowe & Wills, [1928] A. C. 1. 

6544. Add. Annotation :—Mentd. 
Savill, (1926] 2 K. B. 530. 

6547. Add. Annotation :---Generally, Mentd. Pouty- 
pridd Grdns. v. Drew, [1926] 1 K. L. 567. 

6600. Add. Annotation :— Folld. Firtinan 7. Royal, 
[1925] 1K. B. 681. 


Ricl noend  v. 


6602. Add. Annotation: — Generally, Mentd. 
Brocklebank v. It., [1925] 1 K. TB. 52. 
6610. Add. Annotation :—Gencrally, Refd. te 


Field, Sanderson ». Young, [1925] Ch. 636. 


6611. Add. Annotation :—Refd. Re Weld-Blundell 
Estate, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 585. 


6667a. —-—— Non-repair by representative.] —In 


PART V. SECT. 8. 

ef. To receive payment of lump sum 
for which pension commuted by deccased.| 

—f. v. MoCurniston, [1926] 4 D2 L. R. 
1086.— CAN. 

sj. 70 Dbrin ng action -1'o set aside tus 
aale of land belonging to estate.) -- 
RopGkR vr. MoRANn (1896), 28 QO. R. 
975.--CAN, 


PART V. SECT. 9. 

6426 i, —— -—-L ower of executor lo bind 
-~- Co-erecutor.] ~— Held > a settlement 
made by an exor. recluded the co. 
exor. & cestuis que trust froin opening 
up the estate so_settled.-—He BaTit’s 


604.——CAN. i 
PART V. SECT. 10. 
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covenant 


Oe a ad ee ee 


6438 iii. ——- ———-.}— Re HEWETTY tv. 
JERMYN (1898), 29 QO. R. 383.—CAN. 


PART VI. SECT. 2, SUB-SECT. 3. 





6595 i. 
des for costs 
wife 
6501 i. Covenant ta pay debl— Under docree nisi 
mortgage.j—In a will, the only pro- 
vision for the payment of debts, was 
the usual one, that all testator’s frst 
debts should be paid by his oxors. 
At the time of his death, a parcel of 
land was held in joint tenancy by 
testator & his wife, subject to a m 
—Held: the wife on death of testa’ or, 
became ownor subject to the mtge., 
as between ber & testator’s estate, ap 


oa 


416; 


ec «eens ae eer 


Liability 


Was not entitled to call upon the estate 
to pay the mtge.; but i 
recover from testator’. estate upon a 

by testator 
dissolution of testator's interest could 
not deprive mtgee. 
Re Gracey (1925), 638 O.L. R. 
CAN. 


6521 li, ———}.—WHiatT v. MARsu 
wey 4U.C. RR. 485.— CAN, 
Add. Citation: 
aivaan v. SMITH, 21.5 


gil. el ee GRAY e- JOHNSTON, | 
[1928] S. C. 659. —SCOT. 


PART VI. SECT. 2, SUB-SECT. 10.— D. , 


Matrimonial causes— ©: 

against husband 
whose husband had died after a 
for divorce & before the 
date whon it could have been made 
absolute :—Held: not entitled, there 
boing noe funde in ct., to costs 
ae estate.— JARVIS v. JARVIS, 
(1925) 1 W. 


! 
PART ie SECT. 2, SUB-SECT. 12. | 
6678 i. Personal liability -— -t8 | CAN. 


ENGLISH AND Emprre Digest SuPPLEMENT. 


to be indemnified out of the proceeds.— 
Smiru v. SMITH (1854), 2 Eq. Rep. 727. 

6405. Add. Annotation :—Refd. Re Murphy’s 
Kstate, Morton v. Marchanton (1930), 14 
Sol. Jo. 321. 

409. Add. Annolation :—As wWw (2) Distd. Re 


Murphy’s Estate, Morton v. Marchanton 
(1930), 74 Sol. Jo. 321. 
6422. Add. Annotation:—-Mentd. Clayton v. 


Clayton, [1930] 2 Ch. 12. 


of Representative. 


debt for rent. against an administrator, as 
assignee of the intestate, deft. pleaded, in 
discharge of his liability otherwise than as 
administrator, that the intestate underlet, 
for an unexpired term, to a tenant who had 
become insolvent & unable to pay rent; that 
the premises were of less value than the rent, 
viz. of the value of a certain sum, part of 
which deft. had paid to pltf., & part towards 
the expense of a party-wall; that, before the 
rent. hecame due, deft. offered to surrender 
all his interest in the premises to pltf., who 
refused to aceept them; & that he had fully 
administered, etc. Replication; that the 
premises were of more value than the sum 
mentioned in the plea, viz. of the value of 
the rent; & that deft. did not offer to 
surrender, etc. Issue thereon :—Held: (1) 
the real value of the premises, as against deft., 
must be taken to be that which it would have 
been if he had not himself committed a breach 
of a covenant to repair in the original lease ; 
(2) the valuc, as between pitf. & deft., was 
not affected by the insolvency of the under- 
tenant, whose lcuse also contained a covenant 
to repair with a proviso of re-entry for breach 
& for non-payment of rent.—HORNIDGE 4 
WiLson (1840), 11 Ad. & El. 645; 3% Per. & 
Dav. 641; 9 L. J. Q. B. 72; 113 BE. Wt. 559. 
Annotations:—As to (1) Consd. Re Bowes, Strathmore v. 
Vane, Norolitfe’s Claim (1887), 37 Ch. D. 128. Refd. 


Rendall ¢. Andree: (1892), G1 L. a DS Q. B. 630. Generally, 
Mentd. Hopwood v. Whaley (1848), 6 C. B. 744. 


assignee.) - In Mar. 1921, pitf. crxecuted 
& lease of land & building to H., & M. 
covenanting to allow. the lessees to 
erect a partition on tho ground floor 
of the chief building, & hiinself to cou- 
tribute $1,000 towards the cost. The 
partition was built, pltf. contributed 

' the $1,000 & the lessees went into 


| 
mtgee. could | 


for payment, 


of that) right.— 
ZIS&.—~— 


executors named in the will, obtained 
probate thereof. In Oct. 1923, M. 
' made an assignment in hkpcey. & deft. 
C. R. 263. - co, was appomted custodian of the 
: bhpt. estate. Pitf..r claim in thle 
wtion was to recover a large sum 


re ee . sub norm, 


~ ALECULTOREs aac As BE UL VAR = UCLUDs 
entored into, & frum Jan. 1923 con- 
tinued in possession & receipt of the 
rents & profits & claimed ele nen 
from thom personally : —He 
entered upon the premises not 
merely in its representative capacity 
as exor., but personally as assignee of 
the term, & as such was personally 
egestas eg with the amount of re-* 
Rei which it received, & Wav 
ote urther sums as it might have 
iced if it had Aspire due diligence, 
but not eae re Bae the aggregate the 
full amount of . actual rental value 
of the premises.—-RYCKMAN vt. TRUSTS 
& Guak. Co., [1929] 1 D. L. R. 545; 
63 O. L. R. 985; 10 C. B. R. 414.— 


-}—A | 


nst 
Ae a 


800 


(1929), 46 T. L. R. 121. 


6712. Add. Annotation :—Consd. Riley v. Brown 


(1929), 98 L. J. K. B. 739. 


6718. Add. Annotation :—As to (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 


-]—An action for damages 
for breach of promise of marriage abates on 
the death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless special damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction betwcen the parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time | 


6718a. 











_the alleged promise was made. —RILEY v. 
Brown (1929), 98 L. J. K. B. 739; 142 L. T. 
12; 45 T. L. R. 613; 73 Sol. Jo. 499. 


6723. Add. Annotation :—Consd. Firman v. Royal, 


(1925] 1 K. B. 681. 
6729. Add. 

Associated Greyhounds 

(1929), 141 L. T. 529. 


6762. Add. Annotation :—Refd. Re Field, Sander- 
son v. Young, (1925] Ch. 636. 


6835. Add. Annotation :—Refd. Hardie & Lane v. 


Annotation : —Mentd. 
Racecourses, 


Chilton, [1928] 2 K. B. 306. 


6840. Add. Annotation :—Refd. Royal Exchange 

Assce. v. Hope, [1928] Ch. 179. 
.|—BEAUMONT v. GROVER (1701), 
21 E.R. 833. 








686la. 
1 Eq. Cas. Abr. 8 ; 


PART VI. SECT. 3, SUB-SECT. 1. 

6726 i. General rule —Representatives 
sot luable. | —CONNOLLY ¥. SHIVES (1879), 
18 N. B. R. 606.-—CAN. 


6726 ii, ——~ ~-~—-.)—DLESLIE  v. 
CALVIN (1885), 9 O. R. 207-—CAN. 





Ti. - To negligence in management 
of ship.J— CAMERON v. MILLOY (1872), 
22 CO. P. 331.—CAN. 


PART VI. SECT. 4, SUB-SECT. 2. -A, 
ce i. ---—--.J——A contract made by an 
exor. or administrator on behalf of the 
estate, but uot relating to an obligation 
incurred by testator or intestate, 
renders him personally Mable, cven 
though it is expressed to be made “' as 
oxor,” or“ as administrator."*--WALCH 
», NoRDQUIBT, [1926] 4 D. L. R. 146; 
(1926) 2 W. W. Wt. 854; 36 Man. L. R. 
46.-—CAN. 
: Administrator 
fraud.) -Doe dad. DOBIE tv. 
(1836), 5 O. 8S. 85. —CAN, 


PART VI. ae u ladies 5. 
e a se 

6851 i. Sale of testator’s estat — Brlow 
proper value.J—Defta., as exors. of a 
will, were directed by the will to sell 
lands of testatrix, & distribute the 
proceeds among her children & a grand- 
child. In thy» action, pitfs., two of the 
children, alleged that defts., exors., had 
committed a breach of trust by selling 
the lands at a gross undervalue. Pitfs. 
gave a notice for trial by jury, & the 
action was tried with a jury, & 
judgment enterod iy i its findings 
in favour of pltfs. for the recovery 
of damages :—Held: the evidenco 
established no negligence on the part 
of defts., & no breach of trust.— 
DaVIES v. NELSON, [1923] 1 D. lL. BR. 
254 ° 61 oO. Le R. 457.—CAN. 

6863 ii, — .} -Where cxors. arc 
held liable to the estate for what it has 
lost by their disposition of an agree- 
roent for the sale of land entered into 
by testator under the crop-payment 
plan, the main consideration de- 
termining the value of the asset lout 
to the estate is the value of the pur- 


J.8 


guilty of 
VANDERLIP 


i — 





6861b. 
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6711. Add. Annotation :—Apld. Graves v. Cohen ——.]—KEMIsH v. KetTson (1732), 


Kel. W. 745 25 EB. R. 497. 


6911. .tdd. 


Annotation :-—Apld. 


Re Munton, 


Munton v. West, [1927] 1 Ch. 262, 


7059. Add. 


7168. Add. 


s] 
—.! 


7190a. - 


Collins 


v. 


bad, | 7190. —~ = 


ante. 


some ————. 


CAOTA. 


Liwekhi Ww 
NEWLOVE, 
R. 516, 2 


Chaser’s covenant to pas 
CRAG ot.) NLWEOVIL 
(Sash ), [1920} 2 1. 
W. W. iW. 761. CAN. 


PART VI. SECT. 4, SUB-SECT. 5. 
A. (¢). 


6906 ft. Jusurance of property.) tn 
Ontario evo. are bound to insure 
against fire, bubldings forming purt of 
the estate in thetre hands, & are Hable 
on a devrastaril tf they fall to dusure. 
Ke GAMBLE, [1925) 4 D. L. BR. 76830 57 


& 
h. 


GO. L. i. vt. CAN 
PART VI, SECT. 4, SUB-SECT. 5. 
A. (a). 


69131. Afesappropriation By agent 
Agent precwusty ciployed hy deceased, | 
—Exors,, relying in good falth on the 
statement of their testator's solr. that 
he had tn his hands securities sufficient 
to answer a fund they wer directed 
by the will to iavest for an annuitant, 
distributed the estate. Subsequent! 
it was found that before testator’s death 
the solr. had imiwappropriated the 
money given to him by te-tator to 
invest, & had, In fact, at the time 
of the represcntation, no securities or 
money in his hands: - [Teld : the exors, 
wero protected by Trustee Limitation 
Act, KR. SS. OO. 1997, «. 129, a. 32, 
CLARKE vt. BELLAMY (1900), 27 A. Ii. 
435.—CAN. 


PART VI. SEer ae 5. 
e a e 
6979 i. Bar to enforcement of remedy -- 
Conduct of I pla tinjyured-— Delay.) —- 
MEACHAM Y. DRAPER (1851), 2 Gr. 316. 


PART VI. SECT. 6, SUB-SECT. 1. 


sd. Jurtadection of court- - To cail epon 
executors to account.j— The surrogate 
Ct. has jurisdiction to call upon an 
exor. to account even before the 
expiration of the two years provided 
for in his letters probate.--2ée Nonp- 
TOMME ESsrTaTe, (1928}) 3 W. W. KR. 
290.—CAN. 

801 


6922. Add. Annotation :-—Consd. Re City Equit- 
able Fire Insce., [1025] Ch. 407. 


Annotation :~-Refd. Re Munton, 
Munton rv. West, [1927] 1 Ch. 202. 
Annotation: -Consd. Manley vr. 


Sartori, [1927] 1 Ch. 167. 


7169a,. ——.}-—FLock ron v. Bunnina (1868), 8 
Ch. App. $23, n. 


BExors. must be allowed a reason- 


able’time for breaking up testator’s domestic 
est abhshment 
Two months : 
able delay, having regard to the eireum- 
stances.-- Frenp vp. PicKkerr (NO. 3) (ESOT), 
20 Beav. 576; 


DROWNS 


& discharging his servants. 
“Held: not to be an unreason- 


Df MW. R751. 
No. 6308, 


OW. R585: 


t. COLLINS, 


7219. Add .Annolation: —Consd. Re Mason (1928), 
07 L. J. Ch. 821. 


| 7225a. Assets improperly obtained.; 
exors. obtained part ol the assets improperly, 
by signing joint reeetpts in favour of each 
other, while they had darse balances in their 
hands respectively, the ct. gave interest on 
those sums ato five per cent. against both 
Bick «. Morus (1835), 2 My. & Is, 


Where two 


PART VI. sau on SUB-SECT. 2, 
. (bd). 


am. Not where adimuinstrateon granted 
on application of party interested 
adversely to crccuto, | TDAMRIAON ov, 
McGLASIDAN (1400), ¢ Cit odd.) CAN, 


PART VI. SECT. 6, SUB-SECY. 5. iB. 


gn. Coansels foc bear geaeral work 
Adooralene Not allontd | Re Datar 
Eseve Poe of db to Lob bid, Clad 
tW.W. Ro 7b) CAN, 

ap). - Onlese estate 
diffeull to manage or salvedtor requirca 
to render services by way of business 
management) Be Rowniie  (Sask.), 
{PV27, BW. WW. OR. 6045 varied aul 
nom fer Roptie Kerang, Ate Morr e. 
HomMER, {1G2s) 5 2b 3, RR. BBO; [IVeK] 
2W~,W. It 66600 CAN, 


PART VL a . SUB-SECT. 5. 
- (a). 

7200 i. Under epeceal corcumstances, | 

Where the chreumstances of the case 
render it reasonable Chat they should 
do 60 Cagis. ore cufitled to employ 
the services of such agents as may be 
necoprary. Fle LEVIL FxtATB, [19271 
1D. L. RR. 8003 [PNT] PE Wl WwW. OK, 
1000; 38 B.C. RR. 21). CAN, 


PART VI. age A SUB-SECT. 56, 
- (B). 

sq. Jnercased fee to counsel -Necrsathy 
of notice to parties entervated.| Int 
proper case, an ipereased counsel feo 
shoukl be allowed the solr. of the exor, 
ag between solr. & clicnt. IM is im- 
poasible to lay down any tlxed rule 
governing such arnounts. The In- 
creased fee should not) be applied for 
or granted without notice to the parties 
Interested; but in the present cuse, 
tine e the parties were all beforo the 
ct. & had argued the point, an ducreased 
counsel fee on the passing of accounts 
was allowed to save further expense, 
although notices that it would be 
applied for had not been given.—J 
MacpvoxaLn, Ewrate, (1928) 2 D. L. ft. 
335: [1928] L W. W. KR. 662; 22 Sash. 
L. ft. 288.—CAN. 

bl 


Cases 7225a—7689. 


812; 389 E.R. 962; sub nom. BECK v. MOTLEY 


4L. J. Ch. 63. 


7250a. ———.]—Where there is a direction in the 

will to accumulate a residue, with which the 

exor. does not comply, he must pay interest 

from the expiration of one year after testator’s 

to the date of filing the answer.— 
TALL (1857), 3 Jur. N. S. 584. 


meer :—Dbtd., Re Emmet’s Kstate, Emmet v. Emmet 


decease u 
AMIBSS v. 


$1), 17 Oh. D. 142. 
7256a. 








-]—Exor. charged with interest 
on divdends of stock received by him, & 
kept at his banker’s with his own money 
for a number of years, instead of being 
invested to accumulate.—GoopDCHILD v. 


Fenton (1829), 3 Y. & J. 


ENGLISH AND Empire Dicest SUPPLEMEXT. 


481; 148 K. R. 


1269, Ex. Ch. 


7273a. ace det 
7276a. 





210. 


71268, ante. 


To authorise maintenance.}—CHARL- 
TON v. SADEN (1836), Donnelly, 36; 47 LK. RK. 





7811a. Who may re-open.|}—A., entitled to a share 
of a residue, made a settlement of the balance 
appearing upon a settlement of accounts 
with the exors. upon himself & afterwards 
on C., a volunteer :—Held : 
against the will of A., open the settlement of 
accounts with the exors.—-PARKER v. BLOXAM 
(1855), 20 Beav. 295; 52 EB. R. 616. 


C. could not, 


Part Vil.—Actions by and against Representative. 


7438a. In whose name-——Deceased’s property assigned 
to assignees before death.}|——Thhe property of 
an intestate was assigned to assignees previous 
{to his death; pltf. administered, & applied 
{o deft. for payment for goods sold him by the 
intestate, in the name of the assignees, & 
afterwards brought an action in his character 
such action was 
we)] brought.—BRANDT v, HEATIG (1818), 


of administrator :—Held: 
Moore, C. P. 184. 


7492a. Suit for account of testator’s estate.|-— 
Lapse of time will not of itself bur an exor. 
of an exor. of his right to have an aceount of 





PART VI. SECT. 6, SUB-SECT. 7.— A. 

ar. Jumsdiction of registrar—Shoauld 
not pasa upon jas own acrounts.)— He 
N,. Si. Rn. 107. = CAN. 

7296 i. J’assing accounis—Coats - 
Form of _order.j~ kee HASLE Mt, 
McKENNA ¥. HASLETY, (1027) V. dR. 
21; 48 A. kL. T. 125; [1927] Argus 
L. R. 12.- AUS. 

7296 li. - aAlppliention of King's 
Bench rules tu Surrogate court.) - The 
Surrogate <t. in Saskatchewan = 1s 
governed with respect to the passing 
of aecounts by K. B. rules 800 819 so 
as they are applicable.— te Krauss 
KStalh (Sask.), [1920] 3 W. W. R 


20>. CAN. 


PART VII. SECT. 1, SUB-SECT. 7. 

li. ~ Noide nce of apposite 
. saterested party.) TAYLOR », REGIS 
(1805), 26 O. KR. 183.~ CAN. 


PART VII. SECT. 1, SUB-SECT. 9.— A, 

st. General rulc.) -In litigating with 
third persousr, exors. are, with respect 
to costa, in the same position as parties 
who Jitigate in their own right. - 
GREAT WreTERN Ry. Oo. v. JONES 
(1867), 13 Gr. 355.——CAN. 

av. Laability on failure of appeal-——~ 
Appeal unthout ment ar substance.|— 
The costs of an apper) withuut merit 
or substaneo taken by a persona) 
repiesentative -~-2ield > to bo pavable 
by such representative in bis individual 
capacity.—STRELIOFF wv. Frrat_ Na- 
TIONAL Bank oF Jour, (1935) 2 
Ww. Ww. R 501,-—CAN. 


PART VII. SECT. 1, SUB-SECT. 9. B. 
7645 iv. —-—- —-—.)--—- BILLET +t. 


~ # 


BILLETY, [1939] 2D. L. BR. 944: 1 
pee R. 778; 23 S. L. RR. 630.~- 


PART VII. SECT. 2, SUB-SECT. 3. 
aw. Application by originating notice 


2 


7684. ddd. 


his exor.’s testator’s estate taken, with a 
view to ascertain such cxor.’s liabilities as an 
accounting party.- —-SMITH v. O’GRADY (1870), 
L. R.3 P. C. 3113; 7 Moo. P. Cc. C. N.S. 108; 
sul. J. P.C. 6833 23 L. T. 4763; 19 W. R. 
22; 17E.R. 41,2. C. 

7584. Add. Annotation :—Refd. Re Forder, Forder 
v. Forder, [1927] 2 Ch. 291. 


Annotation ¢ 


Mentd. fe Douglas, 


Kr p. Douglas’ (James) Exors.. [19380] 1 Ch. 


312. 
7689. Add. 





fe prosine death of creeuteon.) Pith. in 
yn action against exer, alleged 10 be 
surviving oexors may, under rule 
g2e (hb) apply by originating notice 
for an order declaring that the other 
esor. named in the will ds deetued ot 
presnmed to be dead, even though the 
allegation in the statement of claim 
of his death dp formally demed in the 
statement of defence, —Ie LRIcnik 
rast (Man), (1929) 3 W. OW. OR, 
OT, CAN. 


PART VII. ase a SUB-SECT. 5.-—~ 
° a s 

sx. Appointment by foreyum court.)— 
An cxor. or administrator cannot, ar & 
general rule, be sacd as such tn the cts. 
of any State or country other than 
that in which he recoived hix appoint- 
Ment.-- GoopBuN rt Mritcnnys, [19261 
2D. L. 4.4403 [1986] 2W. W. RR. 67; 
36 Man. L. R. 569 — CAN, 


PART VII. SECT. 2, 
B. (c) i 
sy. Fo action by widow Candee 
Wrdou'’s Relief Ack Str months atter 
death of husband.) Kroavwan te Dick- 
BON, (9928) 2D. L. Ro 93s — CAN. 


PART VIL. SECT. 2, SUB-SECT. 6.—A. 

pi. —-— Clarn for deceased's bourd 
during lifctime.) —Re 'MioMpaoNn (1926), 
63 N. & A. 489 — CAN, 


PART VII. SECT. 3, SUB-SECT. 8.-—A. 

ai --—~— —— ——.}--The proper 
form of judgment agaust exon. or 
admuinistratars in respect of a Hability 
OL UCULEUNUU IX 1ur puyuseuL a aUuE 
course of administration, unicss there 
js on tholr it a distinct affiimative 
adminsion of assets sufficient to psy all 
creditors; upon a judgment for the 
amount recovered to be paid fn due 
course of administration {it is improper 
to tesue execution—he HEexralryh 
KataTr, (1921) 1 W. W. HR. 1183: 56 
D. L. Rt. 710.—~—CAN, 


802 


SUB-SECT. 5. 
1. 


Annotation s— Mentd. 
Richardson & Cresswell, [1930] 1 K. B. 686, 


| 
| 


Banratt vs; 





PART VIL. SECT. 2, SUB-SECT. 8.—-C. 

d i. ~ Judgment against defendant 
admentistrator of estate.)—\ certilicats 
of a county ct Judgment against 
‘A, B., adinanistrator of the estate 
of NO” charres 4. GB. personally & 
not the cstate. Fle JOVOR & SCARKY 
(2889), 6 Man Ju. 0. 251 CAN. 

1— ~=—s Contribution from devisec? | 
Emmasow ce. Canmirr (1875), 20 Gi 
149.—CAN. 


PART VII. SECT. 2, SUB-SECT. 9.—-A. 
si. - Widow's costa of application 
Sor relief under Devolutwun of hestates 
dct, R, S S., 1920 (ce. 73), 8. 24.J— 
te MOWOHENKO, (1926) 1 D. L. R. 
20 Sask. 


265: [1926)1 W. W. R139; 
L. RR. 279.- CAN, 

6 i, — ~- Liligation caused by legate.) 
~-O'SULLIVAN ¢t. Harty (theo) 11 
S.C. K. 322. -CAN, 

PART VIL. SECT. 2, SUB-SECT. 10.—A. 

Ti6Si. Garnishee proreedings— Decree 
an administration suit——~Daniagea  re- 
covered by administratric under Fatal 
aicculents .4¢4-—Garnishee auniunons set 
asute.--MCEWapn v. SPECK1 (N. W. T.) 
(1906), 4 W. L. R. 385.— CAN. 


PART VII. eee 2, SUB SECT. 10. - 


- (a). 
sz. Pmordy of erecution —Orer pur- 
chaser from erceulor.} ~HFENRY ¢ SHARP 
(1871), 18 Gr. 16. CAN. 


PART VIL. sod eee 10. - 
e ). 
_ li. —-- J--Held : land & tenements, 





tion on a Judyzmieut against his exor. 
or administrator.—Fors11H & Ricr- 
ARDSON v. HaLL(1s30), Dra. 304.—CAN, 

sh. Judgnuat by defanit—Nolwtth- 
standing insufficient personal caasets.j— 
Held: the oxor. waa not entitled to 
an injunction ust proceedings on 
the judginent.— DOWNER v, Koss (1872), 
19 Gr. 229.—CAN. 


Vol. XXIV.— Executors and Administrators. 


Cases 7867—8349. 


Part Vill—Administration by Court. 


7867. Add Annotation —Refd. Horwood 7. States | 


ors Publishing Co (1929), 98 L J. A OB 

) 

7987. Add. Annotation 
[1929] 1 Ch. 33. 

7990. Add Annotation — Refd. fi Robatsons 
Application (1929), 46 T L R 17 

7998. Add. Annotation .—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

7996. 1dd Annotation 
istatc Morton 2 
Sol Jo $21. 

8014. Add Annotatwns —As to ()) Refd. Re Rass, 
Ross » Waterfield (1929), 18 T LR ol, 
Robinson v Speakman o1 Robinson (1929) 
69 L Jo «lL. 

8018. Add. Annotation -—Refd. Hunter » Stadt 
ische Hochseefischere1 Gesselschaft, !1925] 2 
K. B. 493. 

8228. Add nas - Mentd. Grant ce Bo 


Mentd. hee 


Murphys 
Matchanton 


(1900) 74 


8270a. —-— Separate sets of trustees of settled 
shares.) —Z?e Scoi1, Scori v Scorr (1926) 
7} Sol. To 430. 

8280a. Power of court to order Ancillary to orde 
relating to management of property R. S. C. 
Ord. 15, r. 2 (13).’—When, 3n an administra 
tion action upon a summons connected with 
the management ot the proparty, under above 
sub-1ulc, a Judge of the Ch 
Chambers makes an order 
expenditure of a certam sum out of capital 


—Mentd Weld v Petre, | 


8342a. Action against repicsentative 


sami order, to give full practucal fleet thereto 
by turther diectmy payment of the sum so 
authoused out of a tund of Whatesvor amount 
standmg in «ct to the general credut of the 
action Ate tirry, libps tc Libs, [1929] 
2Z¢h £412, ST J Ch. dtu, Ph PT vo, 
oT LR jo 

Led 1nrofelion Consd. 
Weathenl [1929] 2 Ch 2b, 


Avteen ¢ 


Payment Into 
court Subsequent action by creditois 
Whether creditors entitled to fund in court 

\ bill was filed by a cosfue que trot azainst a 
surviving trustee & the representative of B 
a defaulting trustee, tc obtaim oa proper 
investinent of the trust tund  B’s repre 
cntative did not admut asset), but admitted 
that he had in his hands part of Bos cstate, 
which he paid into court under the order ot 
the et A dectee was obtamed, by which 7! 
estate was dedlarcd Tnuble fo make pood the 
trist fund & accounts were ord ted to be 
frihen of Bos estate YL creditaas) suit was 


ynstituted for the administration of Bos 
estate A the cotnmon dectee obfauned 
Tedd thre decree am the fart sunt) dad) not 


entitle pltf therain to the whole fund) paid 
intoct anthat suit but only to oc proportional 
part ot rt with ta other creditors ab B 

Svwetie Berou (i810), 3 Beav 10, OE b oh 


for the purposes authorised, he has ancillary 
under that sub rule 


Jurisdiction 


PART VIII SECT 1, SUB-SECT 4 


bi: Cannot entertain claum for 
tt lance on morigage by crecutors to pity 
debts a legaeteet) He RICH Ron 5 
Kiar! (1820) 22N 5 BP 416 CAN 


£1 pplication for duc tt ns 
Premous dere tt delucer pro pert in 
sub court) Where aw decree Wag 


obtained by a legate against the ex r 
for delivery of the property mm 4 suit 
inasub cout & subse quently the exor 
tiled a petition im the High Ct under 
Indian Successicn Art NNNIX of 
192) x 302, for directions as to the 
fund reliting to 2 chanmty mentioned 
min the will but not dealt with by the 
decree of the lowar et, the High (4 
had jurisdiction to give directions ae 
the matter was not adjudicate } im the 
slit but would not ve dorections 
where the matter had been de tinitely 
settled in 1 properly constituted suit 

ARKhAtLYA t VANAMA LAKYHAMMA 
(1927), I L RR 51 Mad 843 —IND 


gh To determine who are bene 
Jcvorves]) The ct has jun diction t> 
mehe an order deternuning who are 
the bencficiarios cntitied under wa given 
will & m euch a case it may direct the 
registrar to conduct av inquiry for the 
purpose of obtunmy the informatiou 
npon which such jusdiction could 
properly be cverciscd —Hte RI ANAGIAN, 
{192Z9)N AL I 7460 Zz 


sm Surrcgate f vurt feraourts } 
An order din cting ap inquiry Upon the 
footing of wilful default mto. the 
accounts of an exor or administrator 
fs bey ond the jurisdiction of « Surrogate 
Ct im ‘sashatchewan it hing one 
which can be made only bs the (+t of 
King’s Bench The jurisdiction con 
fcrred on the Surrogate Cts in Saskat 





eee eer A are ED ae 


Div sutting im 9, J uur 670 191 Roo 
sunctioning thy fan ita Reid fo omolinec Lo oualls Gsdl) Pt bboae ot 
$349 fell Annotation Refd. Dougla o¢ Tloyels 


by the 


matt mo oN 
niatteta NS 


chewun 2 nhned f 
causer ft stamentary ' 
Causes relating to the grant Sores ct 
treoocf the probate f willy ow 
thimnmnistrati? & aert ntal noatters 
/ Vc hIHINNERY Psaark SOANt AED 


fitsis € 9 M oP uinnt ts sash) 
Pood) WW EF 6€b ob ates Joo] t 
J} J 7s ;W OW RK LO CAN 


PART VIII SECT 2, SUB-SECT 1 


sa Share of nert of kin Murtgagee 
of) Held  eontithd tt: trtig pro 
ceedings SWLPNPY t GALT AGHIDIt 
(1885) 221 7 1 &2 IR 

$b Ismyner of | 
tithd to bring piocceding 
t eo (1901) 36 1 


Hetdl on 
JIViin 
L 1 wd 


PART VIII SECT 3,SUB-SECT 2 B 


7087 nn — | SonBY 7 DARKER 
(lu2u) «DS | 6)2 CAN 

sd Nol question uhether property part 
festate) fee Comtins (LI2Z7] ED EE R 
770) «610 LK 225 CAN 

se ucstemm ulether ex cut rest 
ab uvithout conent of nam tyr ior | 
fe Eoot rs, {1929} t D bk odds 


CAN 


PART VIII SECT 5, SUB-SECT 1! 


noi —- J—GHBFEHI ¢ Jul vis 
(1%69) 16 Gr 265 CAN 


PART VIII SECT 5,SUB-SECT 3 G 


8199 i —— Where prasad 
estate sufficunt ff property admins ter 1 
—IJ imit of time for applicatwn for sal 
—PFokiIns BANK t MARKIOW (14520 
1897), B Dig 312 -—CAN 
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6 0L R180 





Bank (f928), 


y | 


— 


| 


se eee 


| the 


Com Carn 2603 


PART VIII SECT 5 SUB-SECT 3 
H (b) 


fdane on boyd 4fter 
freelosere do ste ly om rigug look 
(UANDITDERS Prale (E894) 2 ke & Gs 
is CAN 


h ij Net delt artaing oud of 
theqgal fransa lion |) Fe Gye fap 
Jowr Waond Pe pea betasee es bows 
Kin [UN2ZH)N 7 Toke wf 6 


8228 j Worlgage debt Tourchase 
of land ty decearsed lLayment of mort 
ay ap arb of prchase proe Held 
the untye Ware cnitithd to prove for 
the balance cf th mtye debt against 
the wen ral catite of the pourchasor 
fe Compr Panthik vo Grove (E877) 
2iftsr 37 CAN 


PART VIII SECT 5, SUB-SECT 5 
H (d) 


of ful 
master hac 
Cv dene 1o 
¢liim oan question 
(1482) 2 Gr os 


PART VIIT SECT 5,5UB-SECT 4 ¢ 


ni — Driapoa l fas ts] -Where 
acreditor or om of the mot of kimnin 
as ilut Ss an adimonisti ition sail agaist 
auocser the In titatin ft the action 
or the obtaining f ¢ de rec will uot 
brat, the dectriane of 6 pp nde ie into 
operation S dee not Ul piive the cxor 
of the y ser € Ui pese of apsety 
une s pitt hae obtainel an order 
appointing a recelverer an Injunction 
rentrauinkas the exor from cxercinins 


ceefin J ffetl thee 
propetly reccive bo parol 
establish th wil ws 

J Ons Maan 
CAN 


powers visted in bim.—Lrr [iv 
Mis Hock: Saw Ma Hoss (14.3) 
I i k 2 Ran 4—IND. 


Cases 8358—9014. 


8358. Add. Annotation :—Mentd. English Insce. 
v. National Benefit Assce., [1920] A. O. 314. 


8371. Add. Annotation :—Refd. Re Anderson- 
Berry, Harris v. Griffith, [1928] Ch. 290. 

8484a. —-— Valuation of annuity payable under 
payment included.] --In order to qualify an 
annuitant, fo whom a person who died in 
1922 was liable under a judgment by consent 
to pay the annuity, to prove for the value 
thereof in the administration by the ct. of 
the deceased person’s estate, it is sufficient for 
the annuitant to prove, as a fact, that if the 
annuity continues for the period normally to 
he expected, the estate will not suffice to mect 
the debts & the annuity in full.-—Re Pink, 
ILVIN v. NIGHTINGALE, [1927] 1 Ch. 237; 
er J. Ch. 202; 136 L. 'f. 399; 70 Sol. Jo. 

30. 

8494, Add. Annotation :—Mentd. Re City Life 
Assce. (1925), 42 T. L. BR. 45. 

8505. Add. Annotation :--Refd. Re Bush, Lipton 
(B.), Ltd. v. Mackintosh, [1930] 2 Ch. 202. 


8507. Add. Annotation :-—Refd. Re Bush, Lipton 
(5.), Lid. »v. Mackintosh, [1930] 2 Ch. 202. 


8509. Add. Annotation :—Apld. Re Bush, Lipton 
(3.), Ltd. v. Mackintosh, [1930] 2 Ch. 202. 

8516a. - — --- —— Increditor’s action Beneficiary’s 
action followed by creditor’s action.]- ~ fc 
SAGAR, RUSSIAN COMMERCIAL & INDUSTRIAL 
TRADE ¥. KOUAN, KOGAN v. KOGAN (1930), 
70 1. Jo. 103 169 1. T. Jo, 5575 [1930] 
W.N. 149. 

8520a. Rate of interest.]-- Where an intestate dics 
insolvent proof can be made in respect of 
interest claimed by a creditor at tho rate 
of 7 per cent. per annum calculated down to 
the date of payment, & Bkpcy. Act, 1014 
(c. 5Y), 8. 66, does not apply to such ao case.— 
Re Writs, [1020] 2 Ch. 269; 08 T. J. Ch. 
407; 141 L. T. 323; [1020] B. & GC. R. 119. 

Annotation :- N.F. Jc Bush, Jdpton (3.), Ltd. vr. Mackintosh, 

11930] 2 Ch. zoe. 
8520b. — -.]—In the administration of the 


ee -~- ” —_ — Se eee mee ee — 


PART VIII. PEG: fei SUB-SECT. 2. — 
« (0). 


ENGLISH AND Empire Digest SUPPLEMENT. 


estates of deceased insolvents by the Chancery 
Div., Bkpcy. Act, 1914 (c. 59), 8. 66 (1). 
applies, & creditors are entitled to be paid 
interest only at a rate not exceeding 5 per 
cent. until all the debts proved in the estate 
have been paid in full.—e Busy, Lipron 
(B.), LTD. v. MACKINTOSH, [1980] 2 Ch. 202 ; 
99 L. J. Ch. 603; 148 L. T. 700; [1929] 
B. & C. R. 216. 

8750. Add. Annotation :—Mentd. Ite Hardyman, 
Teesdale v. McClintock, [1925] Ch. 287. 

8790a. ———.]—A bill was filed for the administra- 
tion of the real & personal estate. <A part 
of the real estate was specifically devised, & 
gave rise to questions of construction ; other 
part was devised to charities, which devise 
was void under the Statute of Mortmain. 
The residuary real estate descended on the 
heir, & the residuary personal estate was 
undisposed of, & went to the next of kin :— 
Held: the costs of suit attributable to the 
administration of the trusts of the real estate 
were payable out of the descended estates, 
& that those relating to the execution of the 
trusts of the personal estate out of the 
residvary personal estate.—SANDERS — v. 
Miuimr (1858), 25 Beav. 154; 53 EB. RB. 595 ; 
sub nom. SAUNDERS v. MILLER, 6 W. R. 454. 


Annotations :-—Consd. Re Middeton, Thompsen 1. Darris 
(1882) 19Ch.). 552. Retd. Randtield » Randtleld (1863), 
a L. J. Ch. 668; Patebing «. Barnett (1881), ot 0. J. Ch. 


8793. Add. Annotation : —~Generally, Mentd. fe 
Beirnstein, Barnett v. Beirnstein, [1925] Ch. 12. 

8802. Add. Annotation :—-As to (2) Refd. In the 
Lstate of Plant, Wild v. Plant, [1926] P. 139. 

8841a. ee eee ee] —-Re Porrs, Hooumy v. 
PFOuNTAIN, [1881] W. N. LO. 

8866. Add. Annotation :-—Refd. Re Porter, Porter 
v. Porter, [1925] Ch. 746. 

8891. Add. Annotation: —Consd. In the Estate of 
Plant, Wild v. Plant, [1926] P. 139. 

9014. Add. Annotation :-—As to (41) Refd. In the 
Estate of Plant, Wild v. Plant, [1926] P. 139. 


ae - ~~ ~ ee eee es ree ee 


thoir costs Incurred in so doing out of 
the estato of the  intestate.- Be 


PART VII. ea de SUB-SECT, 2.— 

sy. Jnsurance polecy-—Prolected Jor 
paynient of debta—Urnider Life lnsuranee 
act, LOO, s. 65.]--Whero an insolvent 
estate includes the proceeds Of an in- 
surance polity protected for deccased’s 
debts by the above Act, the policy 
moneys aro Hable for all tostamentary 
expenses arning in the adminiatration 
& realisation theroof; funcral & the 
olbor tostamentary expenses are borne 
by the protected policy moneys & the 
romainder of the estate in proportion 
to thelr valuce.—MairLann ¢v. Pusu 
ete, f1924) N. Z L. R. 840.— 


sz. Overpayment — Liability of ere- 
cutor.] ~-TAYLOR vt BRODIE (1871), 21 
Gr. 607. ~—CAN. 


achon to realise securtty & for a 
tration .}—LEONARD ©. KELLETS (1891), 
27 I. R, Ir. 418.—IR. 


PART VIII. SECT. 8, SUB-SECT.2. A. | 





minis t he 


CGRAZEBROOK, CITASE t. LAYTON (NO. 2), 
J1VSZ8) VoL. RR. 212.—AUS. 


| PART VIII. SECT. 8, SUB-SECT. 2. C. 


PART VIII. SECT. 8, SUB-SECT. 1.— A. | 
8559 ii. —---———_ Costs of mortgagee's | 


8771 i. Tegatee d assynece—Whether 
liyate’s costs only allowed.) -Ordery 
for costs, in adininistration sults, should 
made m such a form that a person 
who bas not encumbered hfs share will 
be reheved as far as possible in the 
matter of costy created by the fact that 
another co-pharer has assigned or 


fi. - Ealublishing Claimas such.) - | enennbered his share.—-NATIONAL IN - 


Neat of hin who are successful in 
rile ite tan their claims as such before 
the chief clerk are entitled to be puld 


sot 





bURANCE Co., Lp. ¢. NISpIM ABRAHAM 
pt (1928), 1. L. Ne. 56 Cale. 447.- - 


Vol. XXIV.—Cases 37—146b. 


EXTRADITION AND FUGITIVE OFFENDERS. 


Part |—Extradition to Foreign Countries. 


37. 
Beebe (1925), 133 L. T. 736. 


Part Il.--—Extradition 


146a. Onus of proof of surrender under treaty.} 
(1) If a deft., who has in fact been given into , 
the custody of the police of this country by 
a State with which there is a British Evtra- 
dition Treaty, objects to the jursdiction of 
the ct. of trial on the ground that he has i 
under the Treaty, | 
which is a matter for the judge & not for | 
& ean therefore 
tection it may afford, the onuva of proof of 
such extradition is upon him. 


fact been extradited 


the jury, 


Extradition Act, 1870 (c. 


PART I. SECT. 2, SUB-SECT. 2.—B. 
sa. Obtaining by false pretence s— 
Extroditable offence. J—Re Martin (NO, 
2) (1897), 2 Terr. L, RK. 301.—CAN. 
sb. Procuring abortion.j—Tho_ pro- 
curing abortion held catraditable on 
the damand of tha State of Alabama,.— 


Re O'CONNOR, eee 10D. RR. 55k, 
{1928} 1 W. WLR. 65; 39 BOC. Ih 
271; sub nom. lex D. LECONNOE, 19 
Man Cwm C%2o 177 A&I 


IGT IbOH ol Mle iareaolel Httte | Pi eih 
government of the United States of 
America 15 entitled tu apply for cxtira- 
dition for alleged breaches of tho 
“* Harrison Anti-Nuarcotle Law °° with 
respect to the * having m possession ’ 
or * buying ” or * selling,” ete., drugs. 
Although the supreme (Ct. of the 
Lnited states has declared said Act to 
be within the powers of  Cornpercss 
because the incorporation thercin of 
provisions for uo tay or heence = fee 
rendered it a revenue measure, yet on 
an application for extradition for such 
offences, the Act having been declared 
constitutional, hoth the judgment, 
which recognises the dual aspect of the 
legislation, & the Act itself must be 
taken as a whole; &, therefore, the 
contention that "gard offences are 
breaches of ua revenue law & therefore 
not extraditable was not sustained. 


Re GIFFORD (No, 2) (Wan.), (1929) 3 
W. OW. RK. 4965 52 Can. Crim, Cus. 295. 


ar CAN. 


PART I. SECT. 3, SUB-SECT. 1. 
39 iv, Application by French 
Republic—Ertraditim to Saar nigh 


of Germany.j—Re INCAMPR, {1928} 3 
D.T. R Bt: 49 Can Crim Cas. 346 -— 





Add. Annotations :—As to (1) Refd. R. 
Generally, Mentd. 
Statham v. Statham, [1929] P. 181. 


126. Add. Annotation :---As to (1) Refd. R. v. 


v, 
127. 
127. Add. 


1S78 ; 


‘opime 


claim) any pro- 


52), s. 19, is not ante. 


Iixtradition proceedings 


t i. = -) 
the foreign 


need not originate in 
country, Re O’ConNoR,  f1928) 1 
Dou. FR. AON 5 [1928S] 1 WLW. Robos 39 
BC. R71), subnom, Be p. O'CoNsor, 
19 Can. C rin. Cas. 151. CAN. 


PART I. SECT. 3, SUB-SECT. 3. 
C. (ay a. 


68 i, Tidentety of accused } 


whieh ounmder Clmacdiom daw mav 


Evidence 
hea 


not heen properly warned 
of the possible vonsequences of the 
Indhing of a statem ntor giving answerg 
to a polieeman’s question 34 at least 
tdboissible on extradition proceedings 
to prove the fidentity of the person 
arrested with the persan charged, 
fie O'CONNOR, (1928) TOD. TA. 9 G98 | 
[JOST I WLW, G93 SOB 271 
suh nom. Pay. O'CONSOR, 19° Can, 
Crim, Cus. £59) CAN. 


PART I. SECT. 3, SUB-SECT. 3. 
C (a) 1. 

83 iv. — .j-- While tho imputed 
offence must be shown to bo a crime 
under the law of the demanding State, 
yet, In determining whcother thero is 
puch evidence of S ieenagtertian f as accora- 
ing to Canadian law would juatify a 
commtment if the crime had been 
committed {in Canada, regard ta to be 
had ts the essence of the act charged, 
& extradition is pormitted if there 
exists the elements of tho imputed 
offence according to Cunadian law.— 


WASTINGION STATE vo. FLECHER, 
11926) 3 D. L. R. 426; [(1926] 2 
W. W. R. 508; 46 Can. Crim, Casa. 


226; 20 Sask. L. R. 575.—CAN. 


oi, - Whether admisahte aa proof 
of law of demanding Stale.) Re WaGs it, 
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Annotation - — Consd. 
Prison, fx p. Shure, [1926] 1 K. 2B. 127. 


affected by 

Treaty between France & Great Britain, 

the et. of trial has therefore juris- 

diction to try a 

* that *Smays be proved by tho facts 
on which the surrender is grounded.” 
CORRIGAN (L980), 
\pp. Rep. 106, CC. A. 

146b. For what offences triable Extradition Act, 
1870 (c. 52), s. 19 Effect of Treaty with 
France, 1878. | 


| 


Brixton Prison, Br p. Shure, [1926] 1 KK. B. 


R. v. Brixton 


from Foreign States. 


Art. iv. of the Extradition 


* fuerlive criminal” on any 


R. 2. 
22 Or. 


ToT. ae Me ST; 


Roo Cormaan, No. Ita, 


[1028] ft 40 Can. Crim, 


0. I. R. 615s 
Cas. 29!. CAN. 

t i. J) ke Crank (Fn. Eb), 
{19297 3 De i. R. 7.673 of Can. Crim, 
Cag. 408. CAN. 


sl. Foreign law~-Mode of proof.|-—- 
Uaan Sraric o. JONES eat gc Can, 
iio ons $55: (1925) 3 W. W. 
Th ~ 


PART I. SECT. 3, SUB-SECT. 


sm, Power of j 
to grant.) An eeuuilitiai judga us 
comer, hos the power on bis direction to 
grunt ball, but before it will bo granted 
especially strome p.raunds should ba 
shown itt support oof the oappleation 
(NtEFD OSPATRS CUOVERN- 
Gurornp (Man), J1u2o} 1 
52 Can. C. C. 35..—-C0AN, 


3. D. 


there for, 
MINT OW. 
WwW. RTD, 


PART I. SECT. 3, SUB-SECT. 3. —E. 


b i. }—-Fte Marrin (No, 2) 
(1897 )» 2 Terr. L. KR. 304. -CAN. 


PART II. 


li. - ,J- Where a person 
who has been accused of an oxtra- 
ditable offence & arrested in the 
United States under mnstractions from 
the Canadian authorities waives ovtra- 
dition proceedings, ho may bo tried 
here for any other offence comunitted 
before he war brought back, even 
theugh suele other offence f4 not wet 
extraditable one, & at was not untll 
he was taken he fore an extradition 
comr & charged before bhua that hoe 
agrecd to return without cvtradition. 


sae 


Ron Drepwenren a Lisi (Alta.), 
etl 5 ah WOR 718, 02 Cam. China, 
Cas. CAN. 


Cases 148—160. ENGLISH AND Emprre DicEest SuPPLEMENT. 


Part !1]_—Surrender between British Dominions inter se 
and the United Kingdom. 


148. Add. Annolation :—-As to (1) el alae Sobhuza Official Receiver, [1927] 2 Ch. 85. Refd. 
lJ. v. Miller, [1926] A. ©. 518 Re Jawett, [1929] 1 Ch. 108. 
160. Add. Annotation :—Refd. Campbell v. Pollak, 
159. 1dd. Annotations :—Apld. Re Paget, Ex p. (1927) A. ©. 732. 


PART Ill. SECT, 1, SUB-SECT. 3. diction of Hugh Court.}—Although Ex- not oust the jurisdiction of the High 

sk. Not absronding eG ion J tradition Act, 1903, s. 15, empowers Ct. to interfere where action has not 
alate Buauat ev. R. (1921), 1. the Govt. of India & the local Guvt_to been taken under o valid warrant.— 
1 Pat. 57.-- IND. stay proceedings taken under chap. JIL Jara. Bragat v. R.(1921), I. L. Be 
PART III, SECT. 2, SUB-SECT. 1. of the Act & to direct any warrant to be 1 Pat. 57.—IND. 


at. Cancellation of wwurrant -Juris- cancollcd & accused rolcased, this dors 
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18. 


18. 


22. 


29. 


62. 
68. 
68a. 


PART I. SECT. 1, SUB-SECT. 1. 


within Factories Act, 1sod —SFLB1 Dv. 


Add. Annotations :—Consd. 


Add. 


Vol. XXIV.—Cases 8—76a. 


FACTORIES AND SHOPS. 


Part 1.— Classification and Definitions. 


8. Add. Annotation :—As to (1) Consd. Mumby 


v. Volp (1929), 141 L. T. 663. 
After cross-reference following this case 


Factory & Workshops Acts. 1901-1920, In 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).]—-See Rates & 
RATING, post. 


aidd. Annotation :—Consd. Stoke-on- -Trent 
Revenuc Officer v. Stoke-on-Trent Assess- 
ment Committee & Pottemes Electric Traction 
Co., ete., ete. (1930), 148 L. 'T. 653. 

Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer v. Stoke-on-Trent Assess- 


ment Comnuiuttee & Pottenes Electric Traction 
Co., etc., etc. (1930), 143 L. T. 850. 


Citution :-—For “2B. & 8.153” read “3 B. & 


S. 153. 


Stoke-on-Trent 
Revenue Officer tr. Stoke-on-Trent Assessment 
Committees & Potteries Electric Traction Co., 


36a. 


etc., etc. (1930), 99 L. J. K.B. 428. Refd. 
Skinner v. Breach, [1027] 2 K. B. 220. 

—— Need not be by owner of bullding.]— 
Mumepy v. Voir, No. 98a, post. 
add. .innotation :-—Consd. Stoke-on-Trent 
Revenue Officer +. Stoke-on-Trent Asseas- 
ment Committee & Potteries Electric Traction 
C‘o., ete., ete. (1930), 143 L. TT. 650. 
Add. Annotation :—Consd. Stoke-on-Trent 
Revenue Officer tv. Stoke-on-Trent Assess- 
ment Committee & Potteries Hlectric Traction 
Co., etec., etc. (1930), 143 L. T. 650. 
Add. Annotations :—-Dbtd. Stoke-on-Trent 
Revenue Officer ». Stoke-on-Trent Assessment 
Committee & Potteries Electric Traction Co., 
ete., ete. (1980), 99 TI. J. OK. B. 128. Refd. 
Skinner v. Breach, (1927] 3 K. 1B. 220. 
After this case add: 
Factory & Workshops Acts, 1901 1920, in 
relation to Rating & Valuation (Apportion- 
ment) Act, 1928 (c. 44).[ See RATER & 
Ravina, post, 


Part I1!._—Accidents. 


Annotation: — Refd. Dew 1. 
British 8.8. Co. (1928), 139 L. T. 628. 


Add. Annotation :— Generally, Refd. Atkinson 


vy. LL. & N. Ie. Ry. (1925), 42 T. L. R79. 
--— -} — Resps., the occupiers of 
factory, provided adequate guards 
securely fencing the mill-gearing, & exhibited 
a notice prohibiting workinen from removing 
any guard without special instructions. The 
workmen removed nine guards for the pur- 
pose of setting the rollers, & having replaced | 
only eight of the guarils, started the rollers. 
Owing to their neglect, one workman, who 
shipped & fell, was dragged into the coupling 
gear & was killed. An information against 
resps. under 1¥01 Act, s. 136, for neglecting 
to observe the provision of sect. 10 (1) (¢) 
that the mill-gearing must be securely feneed, 
was dismissed, on the grounds that resps. 


a 





Flour mul.) —-Held : a“ factory” 


United | 


for | 


71. Add. Annotation :— Refd. Atkinson v. 


76a. 


waa not either securely fenead, 
auch a position or of such construction 
as to be equally rafe to every person 


had taken all adequate precautions by pro- 
viding the necessary guards, & that it was the 
fault, of the workmen that caused the 
accident :— Held: under sect. 10 it} was 
the ad of resps. not merely to provide 
suards, but to fence the machinery securely, 
& us they had not peonace this duty, the 
justices ought to have convicted them,— 
THOMAS v. BoLTon (THOMAS) & Son, Lrp. 


(1928), 130 L. T. 307; 02 J. P. 147; 41 
TT. E.R. 640; 26 1. G. Ro 159 3 2s Con, 
(.. 529, D.C. 

L. & 


N. FE. Ry. (1925), 42 T. I. RR. 79 

Machinery equally safe fenced or un- 
fenced—Overhead shaft.|—Resps. were the 
occupiers of a factory in which was a machine 
driven by a pulley fixed ona horizontal shaft, 
which formed part of the mill gearing. The 


duties, cHmbed up w ladder to the 
e dye-house to fix a bolt 
& wes caught m the 





' dall 
shafting in th 
on a pulley, 


or in 


| 

BANN 01), 3 — ' employed or working in the factory | shafting, whided round & killed. No 
AU ea ate eae dae tte Ee as It would have been if it had ' one actually saw the ocoarronce, but, 
k I. Bo. Wong Say (been pecure ly fenced :—-Held; (1) the , as portions of deceasod’» clothing were 
(BO , (19249) 52° cC ‘an. C "tim Cag. 357. guestion whether a part of the | on the shaft, they probably got caught 
—CAN. 7 ser: ) machinery was “ dangerous within | fn it. An information againat defta 
the Act was one of degruc, & the | charged that, contrary to Factor 

m i. ——.}—-Hild: a ape em Bap eb vanes msk involved in the use of the outter & Workrhop Act, 1901, 4 10 (L) (c), 


situate about five or six y 
a factory, was part of the mata _— 


; did not reach a 


a degree sufficient to 
justify that part being <f tlasa 


oa of the mill ScAriate. nainely, 
ne of shafting, was nelther seourely 


RAMANATHAN t. HK. (10926), IT Ll. RR. “ dangerons ; (2) in fone ed nor in gneh a position nor of 
50 Mad. 634.—IND. secure @& conviction, facts must be such construction as to be equally as 
established to s«aupport the second {| safe to every perso ¢ aad he or work- 
PART IU. SECT. 1, SUB-SECT. 1. Bas branch of the complaint, &. on the ! Ing in the fac Soe Sine been 
70 tii, -——— ——-- ——~-, }—A co i . the cneree — not pro 119271 Se Pucliusticen diamlened 
reed AUDER v. ARR STROUD, 16 information, OUL + Case Tor 
or falling to eres Act, s. 10 a ), S.C. (J.) 21.—SCOT. : | the opinion of the K. HK. 1D. -—Held: 
formity with that Act, in respect that | 76a i. —-- ——~- —. i Dette, were eel pene in eee eee ene ap the line . 
a dangerous part of the mach: ery. the the occupiers of a factory. workiuan | 8attin sit CU ned ¥ 
cutter of a horizontal milling machine, in their euiployinent, ‘auopie his Works op Act, 1901, 6. 10 (1) ateh ke hj 
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Cases 76a—138a. 


80. 


91. 


92, 
98a. 


118. 


driving belt slipped off the pulley & an 
employee of resps. attempted to put it back 
while the shaft) was running & sustained 
injuries. The shaft & pulley were about 
thirteen feet from the floor & they were not 
fenced or guarded. In attempting to put 
on the belt the workman stood on a beam 
about seven feet from the floor, & was acting 
contrary to resps.’ instructions. Resps. were 
summoned for not having the shaft fenced, 
but the justices, being of opinion that any 
fence would have been useless owing to the 
shaft. being thirteen feet above the ground, 
dismissed the case :—Held: the finding of 
the justices was not equivalent to a finding 
that the shaft was ‘‘in such position or of 
such construction as to be equally safe to 
every person employed or working in the 
factory as it would be if it were securely 
fenced,’”’ which was the requirement of 1901 
Act. 8. 10 (1) (c}, & there would have been no 
evidence to support the latter finding.— 
ATKINFON v. LONDON & Nort Eastern Ry. 
Co., [1926] 1 K. TS. 313; 95 L. J. K. B. 266; 
{34 L. T. 217; 90 J. P. 17; 42 T. L. R79; 
23 TG. R. 702: 28 Cox. © ©. 112, D.C. 
Add. Annotations :—As to (1) Consd. Dew v. 
United British S.S. Co. (1928), 139 L. T. 
028, Generally, Mentd. Scammell & Nephew 
» Hurley, [1920] 1 NK. 2B. 419. 


Add. Annotation :—-As to (2) Consd. & Expld. 
Mumby v. Volp (1929), Lit L. T. 668. 


For “ 69 L. T. 622” read “ 70 L. 1. 622." | 
Duty to keep in repair & tree from obstruction | 


Part 1V.—Dangerous and 


Add. Annotations :-—Folld. Manchester Ship | 
Canal Co. Director of Pubhe Prosecutions, 
11930) 12 K. 73. 517. Refd. Wamilton v. | 
Shelton Iron, Steel & Coal Co., Leigh vv. 
Same, ‘Timmins v. Same (1026), 96 lL. J. K. 3B. 
2953 Lewis t. Guest, Keen & Nettlefolds, 
Watkins rv. Same, Tueker v. Same, Jngram v,. 
{Crawshay (1927), 96 1. J. K. 2B. 064; Bevan 
vw Nixon’s Navigation Co., [P9200] A. C. 44; | 
Mentd. Birch Bros., Ltd. 7. Brown, | PO80] 2 
K. BB. 255 > Doncaster e. Sudlow (R.) & Sons 


auedead a 


(1929), 22 BL W. OC. C. 564, 


129. Add. Annotation :— Generally, Mentd. Bennett | 


187. Add. Annotation: 


v. Whitchead, [1926] 2 BK. 1B. 380. 

Folld. Manchester Ship ! 
Canal Co. t Director of Public Prosecutions, | 
J19380) 1 K. 2B. 6147. 


188. Add. Annotation :—Refd. Manchester Ship 


Canal Co. «. Director of Publie Prosecutions, | 
{1080) 1 K. 3B. 517%. 


138a. ——- Docks Regulations, 1925, reg. 34.] 





should be convicted.— MINISTRY OF | 
LARVUR FOR 
Cowpy & Sans, (1929) No bo 1 
IR. 


81 


action by the widow of a 
employes against his employer pltf. | 
alleged that deft. in contravention of 
Factories & Shops Act, 1912 (N.8,W.), 
negiectod & omitted securely or at all 
to fonce the 
machine whereby decoased was injured ; 


Reg. 31, provided: “ (a) Where there is ! 





Sinem nameeemmnanl 





p & died. 
NORTHERN IRELAND ty 


10, ~ 


iti, ~--~ 


~j—In an 


decoased 
363.—AU; 


iv. —-- 
dangerous parts of a 


an action to 
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The jury returned a general 
verdict for deft. :—Meld 
taculer emeumstances there shoulc 
a new trial, there having been a nus- 
1 direction on the question of contmbu- 
4 tory noghgence upon which tho jury 

might have acted.—ComMRLD t. WATER: 
Moa ope SO Lin, (1924), 34 C. L. R. 





81 : 
tributory negligence is not a defence to 


ENGLISH AND EMpPIrre DicGest SUPPLEMENT. 


—Part of factory in occupation of lessee.]-The 
supply of mechanical power referred to in 
Factory & Workshop Act, 1901 (c. 22), 
8. 149 (1), is not limited to the case of supply 
by the owner of the building, & there is no 
reason to read into the sub-sect. after the 
word ‘‘ supplied ”’ the words ‘‘ by the owner.”’ 

X. owned a building which was a factory 
where more than forty persons were employed, 
& carried on business as a shirt manufacturer 
in the basement & on the ground & first 
floors. The second floor was unoccupied. 
The third & fourth floors were let to Y., 
who carried on business there as a blouse 
manufacturer, employing more than forty 
persons. The factory of X. & that of Y. 
were respectively worked by separate & 
distinct electric motors, driven by electricity 
generated & supplied by the electricity 
undertaking of a municipal corpn. & each 
factory had a separate meter. Without this 
supply of electricity the electric motors could 
not be driven :—Held: mechanical power, 
namely, electrical current, was supplied to 
different parts of the same building within 
sect. 149 (1). Accordingly, as the building 
was ao tenement factory, etc., the owner, 
was responsible under sect. 14 (6), (7) of the 
Act that the means of escape in case of fire 
provided throughout the factory, including 
the two floors occupied by Y., should be 
maintained in good condition & free from 
obst ruction.—Mumpy v. Votp, [1030] 1 K. B. 
460; 991. J. K. B. 218; 141 L. T. 663; 93 
J. P.1973 27 L. G. R. 504, 1) C. 


Unhealthy Industries. 


more than one hatchway, if any hatch of a 
hold exceeding five feet in depth measured 
from the level of the deck in which the hatch 
is situated to the bottom of the hold, is not 
in use for the passage of goods, coal, or ot her 
material, or for trimming, & the coamings 
are less than two feet six inches in height, 
such hatch shall either be fenced to a height 
of three feet or be securely covered . . .”’ :— 
Held: (1) the duty of fencing or covering a 
hatch, im compliance with reg. 34, which 
was not in use but which had been used 
during the process of unloading a ship lay 
upon the person who by hitnself, his‘agents, or 
workmen carried on the process of unloading, 
& not upon the owner, inaster, or officer in 
charge of the ship; (2) for the purposes of 
the 1901 Act, the covering of a hatch which 
had been used for the purpose of unloading 
the ship was ancillary to the main work of 
unloading, & the work of unloading was not 
completed till the hatch was covered.- - 
MANCHESTER SHIP CANAL Co. v. DIRECTOR 














personal injury, caused by a breach 
of an absolute statutory duty imposed 
for the benefit of a clasa of porsons, of 
which pitf. is a member.— Bourke r. 
BUTTERFIELD & LEwia, Lrp. (1927) 
S88C. L. Ke. 354; 275. RR. N.S. W. 
339; [1927] Argus L. R. 3 —AUS., 


PART IV. SECT. 2, SUB-SECT. 1. -—-D. 


135 ii. interpretation of regula- 
tions—t)uestion for court.)---BIAsETrT v. 
Heron & Co., Lirp., [1930] 1. R. 17.— 


in the par 


be 








.}-—Con- 


recover damages for | IR. 


158. 


153a. 


186. 


192. 
193. 


206a. 


PART V. SECT. 3, SUB-SECT. 1. 


Vol. XXIV.—Factories and Shops. 


OF PuBLIO PROSECUTIONS, [1930] 1 K. B. 
547; 99 L. J. K. B. 230; 143 L. T.113; 46 
T. L. R. 163, D. CO. 


Add. Annotation :—Refd. Stroud v. Bath Gas | 
Light & Coke Co. (1927), 187 L. T. 623. 
** Temporarily used ’’-Machinery not | 
in actual use.|—-By Factory & Workshop | 
Act, 1901 (c. 22), s. 79, the Secretary of State 

may make regulations in respect of dangerous | 
machinery. By sect. 105 the provisions of | 
the Acts with respect (inter alia) to fines in | 
respect of death or injury are applicable as if ! 





any premises on which machinery worked by 
steam, water, or other mechanical power is 
temporarily used for the purpose of the con- 
struction of a building or any structural work 
in connection with a building were included 
in the word “ factory,” & as if the person 
who by himself, his agents or workmen, 
temporarily uses any such machinery for the 
before-mentioned purpose were the occupier 
of a factory. The Secretary of State, in 
pursuance of s. 79, made certain regulations 
casting upon employers of workmen the duty 
of fencing tloor-openings with a suitable guard 
rail & toe board or other efficient means :— 
Held: (1) the words ‘‘ temporarily used ”’ are 
not confined to the actual moment when the | 


Cases 138a—2lila 


. 


machinery is in use, but extend to the whole 
period during which the machinery is available 
for use in the constructional work, & there- 
fore that persons who had brought such 
machinery upon the premises were liable to 
conviction as the occupiers of a factory in 
respect of the death of a workman who fell 
through an unfenced shaft at a time when 
the mechanical hoist for which the shaft was 
made was not in use; (2) tho words 
‘employers of workmen" imposed upon 
sub-contractors, engaged in hyying floors in 
a building in course of erection, liability iu 
respect of the death of one of their workmen 
who fell through an unguarded well hole which 
the sub-contractors had left for a staircase in 
the construction of which the sub-contractors 
were not concerned. -— BARNET? v. CAXTON 
FLoors, Urp., Bornorn vo ALeINgE Parent 
Fire Resisting FLOORING SYNDICATE, Lp, 
(1928), 140 1.1. 19835938 EP.50; 45 TLR. 
lt; 27 f. G. R. 87; 28 Cox, C. Co 355, 
).¢. 

~ — Regulations binding on ‘‘ employer of 
workman ”’ -Liability of sub-contractor.] - 
BARNET? ¢. CAXTON FLoors, Lrp., BUTLER 
t KLEINE PATENT ute RisIs¢ting KLooniNna 
SYNDICATE, Lrp., No. loka, ante. 


Part V.—Conditions as to Employment and Wages. 


Add. Annotation: -Refd. Stoke-on-Trent | 
Revenue Officer v. Stoke-on-Trent Assess- 
ment Committee & Potteries Electric Traction 
Co., etc., ete. (1930), 99 1. J. K. By 128. 

Add. Annotation :—.As to (1) Consd. Ruther- 
ford v. Trust Houses, [1926] 1 K. B. 321. 

Add. Annotation :—As to (2) Distd. Ruther- 
eh v. Trust Houses (1925), 89 J. P. Jo. | 


-- -—— Shops Act, 1913 (c. 24), s. 1.- | 
Where the occupier of premises for the sale 
of refreshments, whether licensed for the sale 
of intoxicating liquor or not, elects under 
sect. 1 (1) of the above Act that instead of 
the provisions of Shops Act, 1012 (¢. 3), 8. 1, 
with regard to holidays, the provisions of 
sect. 1 (1) (a), (b), (¢) & (d) of the above Act 
shall apply to shop assistants employed on 
the premises wholly or mainly in connection 
with the sale of intoxicating liquors or re- 
freshments for consumption on the premises, 
he must be taken to elett to adopt the 





wus away during part of tho period | 


extended definition of shop assistant in 
sect. Lb (5) of the above Act, namely, that 
“shop assistant’? includes “all persons 
wholly or mainly cmployed in any capacity 
at the premises in’ connection with the 
business there carried on,’ & he cannot 
afterwards be heard to say that any person 
so) oeraployed is not a shop assistant.— 
RUTHERLORD v. TRust Housns, lrp., (1926) 
PK.B. 3213 051.0. KB. 371L3 B40. 9. 
630; 900 J. P. 623; 42 Te 1. Re 148; 24 
I. Gs. R. 2153 28 Cox, OC. 161, D.C. 


211a. Right of local authority to make closing 


order ‘‘ not being earller than 8 o’clock ’’ 

Order requiring closing at 7 o’clock Effect 
of Shop (Hours of Closing) Act, 1928 (¢c. 33), 
s.4.| -Held: a closing order under Shops 
Act, 1912 (c. 3), requiring sweet shops to 
close at 7 p.m. was not saved by Ahops 
(fours of Closing) Act, 1928 (c. 33), 8. 4, 
since the provision fixing the closing hour 
at 7 p.m. was inconsistent. with the special 


oil, - - It fs lawfal for the 


-—,| 


at - — Automatic vending machine.) 
— automatic vending machine 
attached to a telegraph pole in a public 
street is not a ‘S shop ”’ within Shops & 
Offices Act. 1921 22 Qu.: the case 
of an automatic machine which is part 
of a shop but which can be operated 
from outside the shop. - Ligntroor rv. 
Huaw & G. K. NEILL, Lrp., (1929) 
N. ZL. L. rn BIN, - N.Z. 

ek. Meal-times—Interval for meala— 
Whether part of hours of employment-— 
Shops Act,1912 (c. 3), 8.1 (3) & Sched. I.) 
—Two emplgyees in a shop began 
work at 7 a.m. & stopped work at 
6.45 p.m. One of them was allowed 
away for dinner from 10.45 a.m. 
until 11.45 a.m., the other from 
2 hr to 3 p-m., approximately :— 
Held: althaugh each of the employees 


{ 


11.30 to 2.30, thetr hours of employ- 
ment included those hours, & tbeir 
employer had contravened the above 
Act by not reads 3 them an interval 
of three-quarters of an hour betwern 
those hours.--LHCTCHISON vt. COMMING, 
{1926} S. C. (J.) 110.—SCOT. 


PART V. SECT. 3, SUB-SECT. 2.- A. 


ei. — —.}—-It is unbliwful for 
the Leeper of a shop in which goods of 
different classes, including fruit & 
vegetables, are kept for sale, to beep 
his shop open for the purpose of sejling 
groceries during hours In which the 
gale of groceries is prohibited, although 
the same shop is used for the conduct 
of a ‘“‘ furtive tea-room,”’ & for the srl 
of fruit & vegetables. —-HUNN_ v. 

REYNOLDS, 22 Tas. L. Rh. 64. -AUS. 
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keeper of @ shop, im whiel: goods of 
different classes are kept for sale, to 
keep such shop open for the bond fide 
conduct of a tea room during hours tn 
which the sale of goods which are not 
exempted by Shops Act, P25, In pro- 
hibited. WrRYWOUIH t. SHACKOLOF, 
22 Taw L. 8 7. AUS. 

ft. - - Meaneng of “open | A 
shop i4 open for trading when ft is 
made accessible fo customers for that 
purpose,  DrVONISH 1. PORTER, {1928} 
S A oS. i. 206. AUS. 

211 1. Customer in shop before closing 
hour Failure to complete purchase in 
tume— Shopa (Early Closing) Act, 1090 
(ce. 58), Sched. I, Art. 2 (1).J--An 
auctioneer. who had closed his premises 
tu the public at the appointed hour, 
bat continued after that hour to con 


Cases 211a—209. 


provision of the 1928 Act that a closing order 
in respect of such shops might fix an hour 
“not being earlier than 8 o’clock in the 
evening.”’—-KENYON v. STREET (1930), 47 
T. L. R. 107, D.C. 


288. Add. Citation :—previous proceedings, sub 


nom. SHARMAN v. UNION IRON Works Cu. 
(1852), 3 Car. & Kir. 298, N. P. 


286. Add. Annotation :—Refd. Pritchard v. James 


261. 
268. 


264a. -——-.]—Applt. was employed by resps. as a | 





duct 
who 


prom was held rightly convicted, 
n respect that, while an auctioncer 
might complete any transaction which 
was in progress at the time of closing 
for the benofit of those then present, 
he was not entitled thereafter to put coma by consent, bemgz heard 

her. There was no evidence of a 
statutory defence provided bv rect. &5 
of Karly Closing Act that the employer 
had used due dilixence to enforoe the 
provinions of the Act 
offence had been conimitted without 
the ecmplover’s hnowledge, consent er 
here was, however, in 
tho complaint against the enplovee an 


up 
GORI 
{ a ™ 


29 
with 
good 


plaint purporting to be for a similar 


6 ti, — — ob Resp. was charged 


Clay (Wellington) (1925), 42 T. L. R. 189. 
Add. Annotation :—Refd. Riversdale Mill Co. 
v. Hart (1926), 43 T. L. R. 738. 

Add. Annotations :—-Apld. Jones v. Flarris 
(1926), 43 T. L. 1t.1. Consd. Hart v. Rivers- 
dale Mill Co., [1928] 1 K. B. 176; Sagar ». 
Ridchalgh (H.) & Son, Ltd., [1930] 2 Ch. 117. 


moulder of iron pipes upon piece work under 
an agreement by which applt. was tuo be paid 
63d. ee a complete pipe free from defects, & 
other & smaller agreed prices for pipes de- 
fective in specified ways, c.y., 53d. for a pipe 
that was bent. These agreed prices were 
fixed at the time of applit.’s employment. 
No notices containing the terms of the agree- 
ment were kept by resps. as required by 
Truck Act, 1896 (c. 44), & no particulars in 
writing were supplied to applt. as required 
by that Act :—-leld: the agreement was a 
clear attempt to evade the above Act. The 
workman was employed to make pipes of full 
length & free from defects, & in paving the 
smaller prices for defective pipes re: ps. were 
making deductions ‘‘ for or in respect of bad 
or negligent work or injury to the materials 
or other property of the employer.’’—— 


Linnotation : 
170 4, 


ENGLISH AND Empree Dicest SuPPLEMENT. 


PRITCHARD v. JAMES CLAY (WELLINGTON), 
Lrop., [1926] 1 K.B.288; 95 L. J. K. B. 107 ; 
134 L.T. 244; 905.P.15; 42 T.L. R. 139; 
70 Sol. Jo. 266; 28 Cox, C. C. 122, D.C 


Annotation —Distd. Riversdale Mill Co. v. Hart, (1927) 
1K. B. 684. 
264b. 





-]—By order dated Mar. 3, 1897, the 
Secretary of State exempted from the pro- 
visions of Truck Act, 1896 (c. 44), persons 
engaged in the weaving of cotton in the 
county of Lancashire. Resp., a weaver of 
cotton in Lancashire employed by appits., 
was négligent in performing certain work &, 
in accordance with a custom which had long 
existed in the Lancashire trade, the em- 
ployers deducted a reasonable sum from the 
‘* standard list’’ rates of wages which had 
been agreed between the employers’ & 
workers’ organisations, as the remuneration 
for good, merchantable cloth, & paid her the 
balance as her wages :—Held: this deduction 
was not illegal as being nm contravention of 
the Truck Acts.—H AR? v. RIVERSDALE MILL 
Co., [1928] 1 K. B. 176; 96 L. J. K.B. 691; 
137 L. T.364; 913. P. 185; 48 T. L. BR. 306; 
71 Sol. Jo. 407, C. A.; affg. S. C. sub nom. 
RIVERSDALE MILL Co. v. HART, [1927] 1K. B. 
624, D. c. 
Apld. sugar 
1 Jo. 192. 

-- o] SAGarR t«. RipnHaLan, I. & Son, 
rp, (1030), 94 J. P. fo. 8003 170 14. 'T. Jo. 
192, C. A. 


Ridehale@h, H. & son, Ltd, 


276. Add. Annotation :—Apld. Hart v. Riversdale 


Mill Co., [1928] 1 K. B. 176. 


277. Add. Annotation :-—Consd. Hart v. Riversdale 


Mill Co., (1928] 1 K, B. 176. 


Part Vl.—Administration and Penalties. 


299. Add. Annotation :—Refd. Atkinson v. L. & N. BE. Ry. (1925), 42 T. L. R 79. 











ee oe 


retall sales hy auction to persons 
were alroady collected within tha 


ead —_—~—- — 


pleaded) guilty , 


further articles to auction toge 
ION &. SOMERVILLE, [1998] S.C. (J.) 
SCOT. 


PART VI. SECT. 3. 


polling certain non-cxempted 


8 after prohibited hours. A com- | connivance 
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the same transaction. The employee 
& thereupon tbe 
apecial magistrate dismissed 


plaint against the employer, the two 


or that the 


— -— ee me eee 





Carte el 


offence was laid against an cmplovee ; | allegation that he bad connaitted the 

this complaint was bad in law, beth 

complaints inferentially referred = to | hnowledge, consent or connivance 
4 


act charged without the emplover's 


Held + the dismissal of the complamt 
against the employer wap wrong. 
he com- | kins tv. Norrncote, Lrp, (1929) 
S. A. Ss. R. 40 - AUS, 
sl. Prosecution by Chuf Inapector of 
Factores Liahility as to costs.) -The 
Chief Inspector of Factories for 
Tasmania inay quite properly pron 
ente olfences under shops Act, 1425, m 
his official capacity, & 60 long as he 
; acts bond Jide, he will not be ordered 
to pay deft ’> costs of an unsnecessful 
prosecution ~—RaYVNOLDS v. GRMMETL, 
22 Tas. L. lt. 07, AUS. 


Vol. XXIV.—Cases 58—165. 


FAMILY ARRANGEMENTS. 
Part Il.—Validity and Effect. 


58. Add. Annotation: - Mentd. Jaggi. Jagger, 


[1926] P. 93. 
114. Add. 


National Provincial Bank pv 
Ch. 550. 


ee ee ae a ete 


PART I SECT 3. 


32 ii ~— }—In the usual type of 
family arrangement unless any item 
of property which ih admitted bs all 
the parties to belong to one of them 
1s allotted to another there is no 
*‘exchango ’ or othor transfer of owner 


p 

A binding family arranrement of 
this type can be made orally & if 
roade virally, no question of registration 
arwos Tf su h arrangement is fol 
lowed by a writing contaming tt ference 
to it, then tho question is whethe: 
thereby the terms of tie arrangement 
hive becn reduced to the form of uo 
document,’? c¢ formally recorded in 
a document with the purpose that they 
should be cvidenced by that documcut 
& that a question of fict in cach 
case to he detarmincd upon a consi let. 
tion of the naturo & phi ascology of the 
writhiz & the circumstances ta which 
& the purpose with which if is wiutten 

Taw Corapor Persnr baw (#628) 


Annotation -—Mentd. 


1 64. 


idd Annotation. 


Refd. Pam wv. A G, 


{1026} A.C 239 


Re Barratt, 
Banratt, [1925] 


165. 


aidd Annotation 
Chesterfield So}, Re Carnuyvons Thghclers 


Consd. Ae Catnarvon’s 


S E, {1927} 1 Ch 138 


en 


JU R 51 Al 72 —IND 


PART II SECT. 1 


ni ] Sip Gorat nr Brrari 
Lar (1927) fT LL. R. 50 All 284 —IND 


t1 | Where it is proposed ty 
substitute the tists of a deod of 
family arrangement for those contained 
In a will of which probate has been 
granted to certain named oxorg ft oo 
proper te provide in such decd for the 
teleane cf the suk cxors) from theit 
obhwutions under tho will & for the 
vesting of the preperty in the exors 
or In such petson of persons as are to 
hold it upon the teusta comprised in 
the deed & when the approval cf the 
ct) is sought fo 1 such a dead A when 
there are intiunt benefletadles there 
should be evtd nee before the «et from 
which it coull properly be fuferted 
that the deel is beneficial t>) such 
Infants Ae SNELLING SNESEING 2 
Hanna [LO OEN 74 7T R 42)—-NZ 


—a 


Sil 


— ee 





PART II SECT 7 


136 hk -- = } FYEAWHINN 2 
AGLASSINGER, [1928] 4 1 Toit 188 
CAN. 


PART If SECT 8, SUB-SECT 1 


sa Compromise between hagband 
ue Reapreeting wife a property Con 
cealment af fact by Ausbana } Specitic 
miformance decreed of an agreement 
n the Enghlsh form tmade botweon 
husband & wife Armenian ¢ trelstlass 
in tho nature of a family compromiac 
respecting the wife a scparate property 
In the answer of the wife it was 
alkkwcd that peo rty purchased by 
the husband had been concealod by 
him from her when she cvaccuted the 


agicement Vialid tinder othe cl 
cumatances that fact even Jf proved 
was not sufficient to cntith the wife 


to treat the agreement aa a nullity 
QRrGORs ¢ Cocrmantr (TBOQ) 4 Mao 
ind App 275 IND 


Cases 6—55a, 


6. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


FERRIES. 


Part 1.—Definition and Nature of Ferries. 


Add. Annotation :—Generally, Consd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
MNarvey & Sons, [1930] A. C. 549. 


Kor the pereerapy in the original volume sub- 
stitute the following paragraph :— 


—-—.|—Defts., under a statute of 1791, built 


35. 


35a. 


51. 


55a. 


a toll-bridge in place of an ancient ferry on a 
public highway, & also approaches which by 
the Act were to be considered as part & parcel 
of the bridge. Pltfs., the county council, 
owned land adjoining one of the approaches 
& built a school on it. Defts. denied pltfs.’ 
right to free access to the school over the ap- 
proach :-—Held: as the old highway consisted 
of the approaches to the ferry plus the passage 
across the river, & the substituted highway 
consisted of the approaches to the bridge plus 
the bridge, & as the old approaches were 
highways to which owners would be entitled 
to access, the substituted approaches were 
highways by which adjoining owners had 
similar rights of access, & defts.’ «laim was 
ill founded.—YORKSHIRE, East RiIpina, 
COUNTY COUNCIL v. SELBY BRIDGE Co. OF 


13a. 


Sila. 


PROPRIETORS, [1925] Ch. 841; 95 L. J. Ch. 
86; 183 L. T. 628; 41 T. L. R. 602; 69 
Sol. Jo. 775; 23 L. G. R. 547. 


——— ———- ———- Persons able to cross on foot 
at low water.|—(1) Held: a franchise ferry 
between South Benfleet & Canvey Island had 
been granted to pltfs.’ predecessors in title. 

(2) The case is unique in one respect 
because at low water the tidal creek can be 
traversed on foot (RomrErR, J.).—-LAYZELL v. 
THOMPSON (1926), 913. P.89; 43 T. L. R. 58; 
affd. (1927), 96 L. J. Ch. 332, C. A. 


.]—The landing stage constructed 
in Poole Harbour at South Haven Point by 
the Bournemouth-Swanage Motor Rvad & 
Ferry Co. under their private Act of 1923 
is the private property of the co., & they are 
entitled to prevent any one from using it 
except in connection with their ferry & on 
payment of the sppreprae tolls.—BoURNE- 
MOUTH-SWANAGE Moror Roan & Ferry Co. 
v. ; Canba & Sons (1930), 47 T. L. R. 16, 
C. A. 








Part Il— Creation and Transfer of Ferries. 


34. Add. Annotations :—As to (3) Refd. Layzell v. 


Thompson (1926), 43 T. Ll. R. 58. Aa to (5) 
Consd. Bournemouth-Swanage Motor Road & 
Lae Co. v. Harvey & Sons, [1930] A. (. 
549, 

Add. Annolations :—Consd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 51. Refd. Layzell v. 
Thompson (10926), 43 T. L. R. 58. 
--—.] -LAYZELL v. THOMPSON, No. 
ante, 


Add. Annotation :—<As to (2) Refd. Layzell v. 
Thompson (1926), 43 T. L. R. 58. 


Extent of right—Whether exclusive right of 
ferry Construction of Act./—By a private 
Act pltfs. were empowered to make & main- 
{ain a motor road from South Haven Point 
in the parish of Studland in the county of 
Dorset to a public road leading from Studland 
to Swanage. By sect. 506 of the Act they 
were empowered to establish, maintain, work 
& use a ferry service for passengers, animals 
vehicles & goods between the Sandbanks & 
South Haven Point within Poole Harbour. By 
sect. 62, passed for the protection of the Poole 
Jlarbour Conrs., pltfs. were required to 
establish or acquire & thereafter continuously 
work the ferry by means of a vessel propelled 


13a, 
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by steam on a chain cable system, & by sects. 
62, 07, passed for the benefit of certain land- 
owners, they were required to provide from 
seven o'clock in the forenoon when summer 
time should be in force & from eight o'clock 
in the forenvon at all other times of the year 
until one hour after sunset on every day a 
minimum hourly service of vessels from each 
shore. The two sects. contamed provisions 
enabling Poole Tlarbour Comrs. & the land- 
owners respectively to exercise certain powers 
& rights in case pltfs. should cease workmg 
the ferry or fail to work it contmuously & 
efficiently. They established a ferry service 
im accordance with these provisions :—Held : 
the Act did not confer on pltfs. an exclusive 
right of ferry, & that they were not entitled 
to an injunction restraining defts., who for 
many years before the .Act had in fact carried 
passengers between the Sandbanks & South 
Haven Point without claiming any franchise 
entithng them to do sv, from = carrymg 
passenvers bicycles & goods across the mouth 
of Poole Harbour within or near the limits 
of pltfs.’ said ferry.—BOURNEMOUTH-SWAN- 
AGE Moror Roap & FERRY Co. v. HARVEY 
& Sons, [1930] A.C. 519; 90 L. J. Ch. 337 ; 
143 L. T. 313; 46T. L. R. 439; 2812.G. BR. 
351, H. L. 


1 


Vol. XXIV.—Ferries. 


Cases 65—151a. 


Part IIl.——Rights, Duties and Liabilities of Ferry Owner. 


65. Add. Annotations :—Refd. Layzell v. Thomp- 
son (1926), 43 T. L. R. 58; Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 


& Sons, [1930] A. C. 549. 


66. Add. Annotations :—As to (1) Consd, Bourne- 
mouth-Swanage Motor Road & Ferry (Co. 
v. Harvey & Sons, [1930] A.C. 519. Generally, 


Refd. Winsford Entertainments v. Winsford 
U. D.C. (1924), 23 L. @. R. 254: Yorkshire 
East Riding County Council v. Selby Bridge 
Co., [1925] Ch. 841. 


Mentd. Jager v. Jaeger 


Co. (1027), 44 BR. P. C. 487. 


87. 


Add. Annotation :—As to (2) Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. v. 
Harvey & Sons, [1929] 1 Ch. 686. 


Part IV.—Disturbance of Ferries and Remedies Therefor. 


109. .{dd. Annotation :—Generally, Refd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. rv. 
Harvey & Sons, [1929] 1 Ch. 686. 


Co. v. 


150. .{dd. Annotations :—As to (1) Refd. Metcalfe 


v. Boyce, [1927] 1 K. B. 758. 


PART IV. SECT. 2, SUB-SECT. 3.—B. 


sb. Proof of acquimthon of termin 
sufficunt—Proof of origin unnecessary.) 
—iIn an action by a railway co. to 
interdict defender from conveying 
passengers for hire across a ferry :-— 
Held > conveyances from the owners 
of the lands on either pide of the ferry 
of they whole rights gave pursucrs, 


As to (3) Consd. 
Bournemouth-Swanage Motor Road & Ferry 


15la. -- - 
i8a, ante. 


in the absence of any rival title in 
favour of defender, a prima fare title 

sue, Without tho necessity of 
averring on what their author's titles 
wero founded.—LONDON, MIDLAND & 
Scocrrisu Ry. Co. t. MSDONALD, [1921] 
Ss. C. $35.— SCOT. 


PART IV. SECT. 2, SUB-SECT. 4. 
ad. Itight of ferry exermsed by 
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THlarvey & Sons, [1920] 1 Ch. 686, 
Generally, Refd. Layzell ¢. Thoinpson (1926), 
43 T. L. R. 58. 


——-.] --LAYZELL uv. THomrson, No. 


others.) - 10 an action by a railway co 
to interdict defender from convey ing 
mancngers for hire acrosa a ferry i 

feld > au defence that pursuers had not 
exercised an oaclusive right of ferry, 
iu respect that other persons had, 
without protest, fered passengers for 
hire, was irrelevant. LONDON, Mirp- 
LAND & Soorrmu Ry Conv M'DONALD, 
[1924] 8. OC. 835.— SCOT. 


EncuisH AND Empire Dicest SUPPLEMENT. 


FISHERIES. 


Part 1—In General. 


Cases 2—176a. 


2. Add. Annotations 48 to (2) Refd. Peech2 | 3. Add Annotation :—-Consd. Peech v. Best 
Best (1930), 99 L. J. K 3B. 587. As to (3) (1930), 99 L J. K. B. 537. 
Refd. Peech v Best (1930), 99 LD J K B.] 4.) Add. Annotation :—Consd. Pooch v. Best 
537. (1930), 99 L J. K. B. 537. 
Part 1]—Public Fisheries. 
9 Add. Annotation :~—Gnerally, Mentd. The & Sons (No 2%) (1929) 91 J P10 
Fagernes, [1927] P. 311. 50. Add Annotation .—Refd. The Harhaway, 
29. Add. Annotation .—As to (2) Refd. The Fager- [1925] P. 199. 
nes, [1926] P. 186. 57. Add. Annotation ~ Refd. South Staffordshue 


Add. Annotation — Refd. Bourne mouth- 
Swanage Motor Koad & Felty Co vu. Harvey 


48, Mines Drainage Comrs t LUlwell (1927), 91 


J.P. 153. 


Part I/l.—Private Fisheries. 


147. Add. Anrolations : —Mentd. Kobert A. Munro Fishezies, [1925] 2 K. B. 18, Roe v. Russell, 
& Co. v. Meyer, [1930] 2 K. B. 312; Lever (1928) 2 K.B 117. 
Bios., Ltd. v. Bell (1930), 47 T L R47 176a. Fishing rights -Whether part of ‘‘ premises ”’ 
178. Add. Annotation :-—Consd. Peaech ». within Landlord & Tenant Act, 1927 (c. 36), 
(1930), 99 1. J. K. B. 587 s.5.) Where an incorpuical night. such as a 
176. Add. Annotations :—Refd. Abrahams v Mac- night ot fishing, 15 demsed along with 


Best 


—_ —_ - ~ — — ee ee 








PART Il. SECT 1, SUB-SECT. 1 -—A. hearty A ea cert pe define huts 7 A Gt, 11929) 1 J 191 ~ IR 
eetene oundec y low water math, wore 
ee wath Waders he granted by the Crown to the city PART Ill SECT 3, SUB-SECT 2 


all Tight. &  privileres 
appurtcnant thercto, melding fishing 
& to the ficemen & inhabitants of the 


city was granted the sole & cxchasive 


with the Bo Leight of lessee te Qual bushes along 
lant necessary for piling Fut by 
mdentme under scal Jcased to dett 


frnuiaterm of years with the right to 


every subject hak a common right of 
tishary in the sea, a pCrsoOD in posse ssion 
of a wet built below low water inath 
mAV maintain trespass againet a wrong 


doct who Intertcrcs with ns possession pre of fishing \ crecting weite oqeuew, pltf sy Jand on the Fo itiver 
though, an against the Crown the weit rctwoon Ing & low watcr paths ( County, for fsahmeg purposes with 
was wrongfully there Wrson 2 | ied the cxciusive right of fishing the right to enter & use the same om 


granted by the chatter did not extend 


9 puch a way as night To uccessary for 
<n <7 So eee (1885), : to any part of the seabhore beyond the tisbing in said gee Dim ipese inated 
B01. So DAML DiGK A. de ade city though it) War oby pitf were fot cutting bushes Vong 
mak Life "of ura cor. nor? | he wren the har bout of mt Jone ~ the cone of me rv) dict ‘ the 
ILAON ODYRI wurden of proof was upon pit thie 

fact that the soil betwoon high & Jow | (ians),27.N Boh 320 CAN ight to. deh fom the bauk of tit 


watcr marks has been granted docs not 


: river involved the wght ta do such 
farctrere with the gis Osh eC] PART HI SECT 3,SUB-SECT 1 B | cutting uy was neccnary fo1 that 
HAM (1888), 27 N B R 320 —CAN 156 xem ka ot RATPON i a ATL LO (1927), 

Moyers, {1920) 1 t 439 IR - om . 


PART III. SECT 1, SUB-SECT 1 B 

109 fi --—— —— Whether preseriy 
tae aight of Jrshing from old bunts 
awerceisatle front anew banks | Whore 
the sight of salmon flehing had) bcen 
tacroused from bunks on the bed of a 
tiver for rome than forty veare bit 


158 if Daft. deniwd 
the validity of the documentary title 
tohed on \ further contended that 
by tha provmiens of Mirna Carta 
the Crown was prohitited from 2zrant 
ing a several cr sola \onclusis | tishars 
in the focees tnt que an case ouch wits not 


— ~ 


PART lll SECT 3, SUB-SECT 4 
Gi — Jd ater bof rights acquircd | 
Heli the right which may be acquucd 
bv possession of forty years on a grant 
ot salmon tisbimgr pertaming to lands 
situated on once side of u1iver (a) m not 
lunited to the fashangs ap that part of 


bounds of hie 


from changes in the waver new bunks | existing in oor before fhe vear L1s9 

had been formed one of which had | SX any grant by the Crown contiary to Te ok Oa ay. ee te ace 
crvisted for fess tnan that. period the provisions aforesaid was null \ ny ond the medium filum of th Rca 
Acid =the possession of the fishings void that a several or sole & CAclusive s ct 


TaRi O1 /ITIAND vv LENNFAT #8 
LhKUsSIFES (1573), 11) Macph ((¢t of 
hep» ) 100 4). 8c. Jur. 311 —SCOT. 


PART HI SECT 4, SUB-SECT 2 


from this new bank was only anu csver 
cise of the right of tishing previously 
exercised from the former hanks, tha 
substantial right of fishing being the 
maattor to be rewarded & not the per 


fishery ia the lecus at que in or be force 
the year 1484 did not an fact) ext, 
& was not histormally possible & 
that the sald docnuents ef tithh A the 
lustorical evideuce given showed that 


ticular stations from which the right 
was exercised.—LARL OF ZKIT ANd 7 
TFENALNI’s TRUSTEE (1873) 11 Macph 
ao Soss) 469 45 5¢ Jur 511 


PART IIL. SECT. 1, SUB-SECT. 5. 
130 1 Inland non trdal lake —Land 
vated in Crown—Rights of owner or 


issee of land ertending to lake }— 
ik Donaip ot Livron (NB), [1926] 
31 L R 779 —OAN, 


PART Ill SECT 8, SUB-SECT. 1. A. 


k 1. -—-—.J- By the charter of the 
City ‘of st Joba, oll tho lands & 


the claiinn to a several or nolo & enctusive 
fishers in the locus ia quo was modern 
in origin, & dated at th. carlicst from 
the times of Queen Elaaheth & hing 
James 1 —Held there was nothing 
in the terms of Magni Caita c 16, oF 
the writings of ancicnt lawsvers or the 
tudgymenta in modetn cass to suppart 
the ynopetion that whether the 
several fishery Was utually in the 
hands of the wn at the tame of the 
denth of Henty WD oor in the bands of 
an assignee or feudators of the Crown, 
or even of an intruder the original 
act of appropriation must have been 
effected by the Crown it~clf —Moorh 


814 


sad Ounership of land abutting on 
rucr Jcnaunt at udljJ—A person im 
Possession of land bordcring on a non 
tidal river, a> a tenant at will of the 
owner 1s cntitled to be treated as a 
Mipatian owner, 50 far as regards the 
tight of fishuig — Pram t+ VENNING 
(iss2), 22N B HR 362 ~- CAN. 


PART HI SECT. 5, SUB-SECT. 1 —A. 
mobo ome ee He} -LIITLE 2 

MornFri, [1929] IT R 439 — IR. 

PART III. SECT. 5, SUB-SECT. 2.—C. 


e i, ——— Centuries }—MOORE v 


Vol. XXV.—Fisheries. Cases 176a—407a. 


co I hereditaments bv the same lease, 331. Add. Annotation :-—Generally, Mentd. Fan- 
& the lessee uses both for the purpose of hw worth v. Manchester Citv Corpn, [19209] 1 
trade or business, the incorporeal mght 1s KB. 683. 

part of the “ premises” within above st 358a, — -—-.. In May & Oct 1922, somc dead 


Therefore, on the expiration of such a lease, 
the lessee, if he can show that the compensa- 
tion for goodwill to which under the Act he 
would be entitled would not compensate hun 
for the loss of goodwill 1f he removed ta & 
carried on his trade or business m other 
premises, May requue a new lease of the 
premises which shall include the mcorporcal 
right demised by the orginal Ik we — 
WHITLEY v STUMBLES, [1930] A C 514, 99 
L J.K B.518, 143 L T 441, 461 LR 


fish wore observed in @ r1ver, at a spot beluw 
that from which a drain-pipe lading from 
certain gasworks entered the river Samples 
of the effluent from this pipe weie taken on 
each occasion, which, on analysis, were found 
to conta matter highly poisonous to fish 
The owner of the fishing mghts over that part 
of the mover afiected commend an action 
for an injunction & damager agawmsat the 
owners of the gasworks — Held at was 
satisfactonly proved that the effluent: trom 


555, 71 Sol. Jo $b, HW LL, affg & C the gasworks was, on cach occasion, the 

sub nom STUMBLES ¢ WHIILTx, [1030] | cause of the death of the fish, & pltt was 

K B 393,C A entitled to an anqunction & damages - 
GnRanBy (MARQUIS) t¢ BAnIWILI Unban 

262. Add Annotation .—Mentd. Re Gwvon, Public Disiaricr Counca (1923) &7 J PY 105, 21 


Trustee v A.-G (1929), 146 T I, R 96 


L GR 320. 


Part IV.- Fisheries in 


856. Add Annotations — At to (2) Refd. ‘Lhe 
Carlgaith, The Otarameu, [1927] P 3 
Generally, Mentd. Lagan Navigation Co 1 
Lambeg Bleaching, Dyeing & Finishing Co , 
{1927} A. C 226 


relation to Navigation. 


366. idd Annofation -Retd. The Carlgarth, 'the 
Otarama, [1927] P 93. 


368. .ldd Annolation As to (2) Refd. 
( algarth, The Otarama, [1027] P03 


The 


Part V. Statutory Enactments relating to Salmon and 
Freshwater Fisheries. 


387. ftdd  Lnotatios Retd [| Ro Camis et Lorth Conservaucy boud (i928) PR bas Gas 709 


Part Vl._-Statutory Enactments relating to Salt Water 
Fisheries and Sea Fishing. 


485. Add Annotation Refd. Lvcrton a Walker 487a 


Jurisdiction of superintendent 
(1927), 137 L T. 591 


arising.| Pitts, who were the 


When 
owners of @ 


—_— 


Came N da heta se Art 4 ¢ 
the duty cf every 


PART III SECT 7 
2861 Jaghtcfuay do regkttorepaa 


) maih at 


wersecr ty» segze all 


wookly clac time I[n apite of this, 


they eaught lb’ salmon during oleven 


nefs used contrary to the reg dations Bucecssive wockly close times —Held 
fiat wees nc tee Wee & we t 80 of the Dominion Act makes the owners were guilty of a con 
pieces of Lind) surrounded on all atdes | & Similar provision by so «f the | travention of Salmon Fishcrics (Scot 
by cmbapyhincent & descubed an the Domunton Act the Governor in council lund) Act, 1868 (« 124) @ J» (4), 
lease us bhere poront jalhar Heid mM Cinpowered to ouappoint off hery in ne that oompliance with bye 
the caprssaicu  rghts over tisha » ficers SN by order in council the laws did not avoid the d ity ofct serving 
to be found in Bengal Lenancy Act Erovinclal officers are Jn substances the statutory oprehilition against 
~ 1493 includes alse the user of dani = 2% ad Deminion officers “ito of fishing fur or taking sabinon durtne the 
for the purpose of flehing or for the UstiT (b92t) 50 O L wt 27 bf weekly close time ALPRDIEN HAR 
purpose of repairing einbankme nt» im i f 327 CAN wouR Comms v Storr [1v277 9 € (3) 
the mtarest wt eer Fea Prine PART V SECT. 5, SUB-SECT 1- , 35 —5S¢f 

o id 

IL kh vb Ca tito IND oe D. (a) PART V SECT. 6, SUB-SECI , 


sk Within two hundred yards cf ueir 

Wear used for supplying water ls milla 
fa torvs, or rip nacigalun Fisheries 
(ir) {ct 1850 (e 88) 8 37) Tnis snp 
t QUIRKE, (19Z8] I R 231 IR 


fad race 
faljpn iy 
war fin d at 
fuling to crect a 
ar 4a othe foal ince 


sm Jjuty to ere € gratieyt 
Yui ttlhaigh hints 
never afferted | Deft 
pety sesstons for 
grating oc datticc 


PART V SECT. 1, SUB-SECT 2 

oi Power to ristrut flahing for 
salmon—Rapanan ounera on wn 
tidal river J—PHAIR » Ae NNING (1852) 








22N B R 362 $l Ae puny purse merry? Ho a EAE Oe eet Call Tae 
e ii —— Riparian ouners on MeV HERSON (BC) dss 2 Ww Wd : sone i ee an wt tch thee aes 
estuary—Tilles acquired prior te July 1Ab ot Can Crum Cas f1) CAN alion 


Lor a certain distance bref pre 
& st the point where the tall race te 
cutor thid river it ls bounded on t th 
wid 4 by lauds that belong to an adj in 
hug owner, & not to 6 deft th 
swner of the mill There waa n > gr if ine 


ee Ic DoNATD (1853 
1867 }—DFLANEX 1 Mc Donal (1853) PART V. SECT. 5, SUB-SECT 3 


23N B R 139 —CAN , 
aes f 
PART V SECT 8 | bag : dais’ Honk ake 


— To seze nets }- Ontario bag oets during the 
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fis 


bag net 
gi leaders of th 


Cases 497a—623. 


steam fishing boat, brought an action in the 
county ct. against deft., who was a member 
of the crew of the boat, claiming a sum as 
money lent by them to deft. Deft. alleged 
in defence that the sum claimed had been 
paid to him as wages; &, further, that the 
county ct. had no jurisdiction, the question 
between the parties being a dispute con- 
eine wages within Merchant Shipping 
Act, 1804 (c. 60), s. 387, which could only be 
dealt with by a superintendent thereunder. 
At the trial it was found as a fact that the 
sum claimed had been lent to deft., & that 
there was no real dispute concerning wages: 


ENGLISH AND EmpirE Diarst SUPPLEMENT. 


—Held: (1) the county ct. had jurisdiction 
to entertain the action notwithstanding the 
section, inasmuch as that ct. had all along had 
jurisdiction to entertain an action for money 
lent & the section did not either expressly or by 
implication exclude that jurisdiction ; (2) the 
jurisdiction of the superintendent under the 
sect. did not arise until a party to the dispute 
called him to decide it, & here no party had 
called upon him to do so.—STURLEY v. 
POWELL, [1930] 1 K. B. 677; 99 L. J. K. B. 
197; 142 L. T. 484; 46T. L. R. 236. 

Jurisdiction of county court. ]—STUuRLEY 





v. POWELL, No. 497a, ante. 


Part Vill——Jdurisdiction of Justices relating to Fishery 


Offences. 


523. Add. Annotution :—Mentd. Maclean v. Workers’ Union, [1929] 1 Ch. 602. 


a — ee ~ —~ 


or lattice on the tail race where it 
diverged from or re-entered tho river ; 
to construct the grating or lattice, 1 

would be necessary to eroct piers that 
would project into the banks, on the 
side of the tall race, the property of 
the adjoining owner. Deft. had started 
the necessary work of erecting the 
grating, but had abandoned it in conse- 
quence of the objection of the adjoin- 
ing owner to any trespass on his lands. 
Doft. had the use of the tail race from 
tho moment it left his own lands until 
it reached the river :~—J/icld : deft. war 
under a statutory obligation by 6 & 6 
Vict. c. 106, 4. 768, to erect the grating 
even though it entailed an inter- 
forence with the banks of the adjoining 
owner.—lt. (STEWART) v. RECORDER 
“ rh yon LONDONDERRY, [1930] N. I. 


PART VI. SECT. 2, SUB-SECT. 1.- A. 


am. Prohibition against use of neta— 
afccuscd charged as “ master or person 


ee te ee a ae NRA Se nT 


in charge’’—No evidence that accused 
on board.}—Held: os there was no 
statutory Orovision making the master 
of a vessel Mable, as such, for a con- 
travention of the byo-law, &, as tho 
bye-law might be contravoned by 
‘any person,” the prosecutor was 
hound to prove that the accused was on 
board the vessel at the time.—Sracn 
Maan 1929) 8S. GC. (J.) 88.— 


PART VI. SECT. 2, SUB-SECT. 1.—C. 


80 Prohibition against use of crayfish 
puta -- Condemnation of boat da: appur- 
wnances — Failure to summon joint 
oumners.) --F1SHERINS COMBS. v. BUTI 
(1925), 21 Tas. L R &.— AUS. 


PART VI. SECT. 4, SUB-SECT. 4. 


sp. Bounty— Time of service on ship-—- 
Regulations of December 10, 1897.]— 
Oe R. (1907), 11 Exch. C. R. 164. 


vd 
° 
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PART VII. SECT. 2. 

b i. —— Division of proceeds —Ship- 
wrecked sailors on board sealer.)—- 
CONNELL v. RORKE (1859), 4 Nfid. 
L. R. 394.—NFLD. 


PART VIII. SECT. 1. 


ai. -—— .)—Deft. was convicted 
by a district justice of an offence under 
Kisheries Act, 1924, but the district 
justice omitted to order a forfeiture 
of the fish as required by the Act :— 
Held: the omission invalidated the 
couvictionu.— TANGNEY v. Kerry 
County Districr JUsTicy, [1928] 
I. ie 358.—IR. 


PART VIII. SECT. 5. 


526 1. General rule — Jurisdiction 
ousted.J—R. (MooRK) v. O’H ANRAHAN, 
{[1927] I. R. 406.—IR. 

m i, -— -.J—-R.v. HARRAN (1912), 21 
oO. W. R. 9513.3 O. W. N. 11073 3 
D. L. R. 753.—CAN. 





76. 


78. 


78a. 


Vol. XXV. Cases 76—288, 


FOOD AND DRUGS. 


Part |1_—Adulteration 


Add. Annotation :—Folld. Bowker v. Wood- 
roffe, Bowker v. Premier Drug (‘o. (1927), 96 
I. J. K. B. 750. 


Add. Annotation :—As to (2) Apld. Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927), 96 L. J. K. B. 750. 


—— ——.]—(1) Where a person is charged 
with selling to the prejudice of a purchaser an 
article of food which is not of the nature, 
substance & quality demanded, & the article 
is one for which there is no recognised 
standard of quality, it is the duty of the ct. 
to fix a standard, in the sense of having regard 
to @ minimum below which the article must 
be regarded as deficient. 

(2) Where an analyst expresses in a 
certificate an opinion as to the quality or 
genuineness of an article, the ct. must accept 
it, if uncontradicted. 

(3) A wholesale merchant cannot be con- 
victed of aiding & abetting a retailer, if the 
wholesaler was not present when the retail 
sale complained of took place, nor if there is 
no evidence that he knew the composition 
of the article-—BOWKER v. WooODROFFE, 
Bowker v. PREMIER Druaga Co., [1928] 1 
kK. B. 217; 96 L. J. K. B. 750; 137 LT. 
$47; 91 J. P. 118, 43 TT. TL. RR. 516; 25 
L. G. R. 306; 28 Cox, C. C. 397, D.C. 


Annotation :--—.As to (3) Refd. Gough tv. Rees (1929), 46 
T. TL. 4. 103 


98a. Liability of wholesaler-- Sale by retailer.) - 


135. 
140. 


147. 


148. 


Bowker v. WOODROFFE, BOWKER v. PREMIER 
Drive Co., No. 78a, ante. : 
Add. Citatious :- 23 L. G. jt. 16; 
C. C. 672. 

Add. Citations :—23 I. GQ. R. 22; 
C. C. 678, D.C. 

Add. Annotulion :—As to (2) Refd. Preston 
v. Grant (1921), 04 L. J. K. B. 125. 

Add, Annotation :- As to (1) Refd, Bowker v. 
Woodroffe, Bowker v. Premier Drug Co. 
(1927). 96 L. J. K. B. 750. 

Add. Annotation: Refd. Bowker v. Wood- | 


27 Cox, 


27 Cox, 


and Impoverishment. 


roffe, Bowker v. Premier Drug Co. (1927), 
06 L. J. I. B. 750. 


150. dd. Annotation : —As to (1) Consd. Bowker 
v. Woodroffe, Bowker xv. Premier Drug Co. 
(1927), 986 L. J. IN. B. 750. 

150a. —-— Absence of recognised standard.]-— 
BOWKER vr. WoopROFFE, BOWKER »D. PREMIER 
Drua Co., No. TSa, ante. 

169a. Vinegar.] —Presron v. JACKSON (L029), 78 
Sol, Jo. TL2. 

174. Add. Annotation :-—Folld. Bridges v. Griffin, 
{1925} 2 K. B. 233. 


187. After this case insert ‘“‘ Addition of colouring 
matter to milk. ]—See No. 218a, post.’ 


218a. ——— Milk adulterated with colouring matter. | 
—The defence that he purchased the milk 
with a written warranty is not available 
to a vendor of milk adulterated by the 
addition of colouring matter contrary to 
Milk & Tairies (Amendment) Act, 1922 
(c. 54), 8. 4, which neither includes such a 
defence nor contains any provision that it 
is to be read with any Act containing such 
a defence.—REEMAN v. KNAPP (10925), 134 
LT. 2243; 00 I. P. 73 42 TT. RK. ISL 24 
L. G. R. 423 28 Cox, ©. 0.137, D.C. 
243a. What amounts ea --Applts.,. who  manu- 
factured an article called “1's rum & 
butter toffee,” supplied it to a confectioner 
with a warranty, & on analysis it} was found 
to contain rum & butler, & covonut fat. 
On a summons against applts. for giving a 
falsc warranty there was evidence that 
{offee made partly with coconut fat had been 
sold for years as ‘rum & butter toffee.” 
The justices convicted applts.: eld: the 
deseription “ butter toffee” implied that no 
fat, except butter, was used in the manu- 
facture, & the conviction aust be afflemed.— 
Ritey BROTHERS [TALIFAX, Imp. ». LIALL- 
MOND (1927), 44 T. J. 1. 2388, 1. C, 
Add. Annotation :--As to (3) Refd. Conn v. 
Turnbull (1025), 89 J. VP. Jo. 300. 


283. 


PART II. SECT. 3, SUB-SECT. 3.— 
B. (b). 

101 ii. Sale by servant or 
agent.}—~To prove a limited co. guilty 
of the offence of selling an article 
which does not conform with the 
regulations made under Food & 
Drugs Act, 1908, if must be shown 
that the sale was made on its behalf 
by a servant or agent who hud 
authority to sell. Where a sale was 
made by a servant who had no 
authority to sell anything, it was held 
that the sale did not onstlue an 








.. RG. 
_ A. S&S. BR. 
444.—AUS. 
PART II. SECT rp OUR ceNe 3.— 
e a s 
110 iii. --— Whether property passed 


—Food d« Drugs Act, 1908, ss. 5, 22.J— 
WALTERS 1. MITTON, [1926] 8. A. S. R. 


261.—AUS. 


PART II. SECT. 8, SUB-SECT. 3.— 
C. (b) iv. 

142 i. Notice not seen by pur- 
chaser--Onus of proof.j—Where an 
article of food exposed for sale beirs 4 
label indicating that it does not con- 
form to the statutory standard of 
genuineness :—Held: tho seller must 
prove that the contents of the label 
were brought to the notice of the pur- 
chaser. — PATTERSON. FINDLAY, 
{1925} 8. C. (J.) 53. - SCOT. 


PART II. SECT. 3, SUB-SECT. 3.— 
D. (b). 


sd. Coffee. | —K. having asked accused 
for coffee, received a mixture containing 
at least 67 per cent. of chicory. When 
he asked for coffee K. expected to get 





| an addition of chicory according to 


commercial usage :—/feld: what K. 
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ob was substantially ohleory contaltn- 
og an addition of some colfee, & tho 
commodity was not of the nature, 
substance & «ynality demanded. — 
MoopLey ». R. (1927), 465 N. I. RR 
3M, ~§. AF. 


PART II. SECT. 5, SUB-SECT. 4. A. 


sf. When returnable Under Meatth 
Act, 1919, 4. 202 (d).J - Vhe provision 


in above skection, that, where any 
yrosecution oer procecding — ander 
art MIT of the Act rolates toe any 


food, drug or substance, the sumiaons 
“shall not be made returnable in: lors 
than fonrtven days from the day on 
which it is served,” means that such 
summons i¢ to be ‘returnable In not 
less than fourteen clear duys’’ from 


such date, - DOWNES 8. Mowery | 
{1928S}. V. L. . 64s (192K) Argus LL. R. 
6.—-AUS. 


Cases 358—47/6a. 


PART Il]. SECT. 2, SUB-SECT. 1. -D. 


sg. Article sold—Mens rea—W hether 
knowledge of disease necessary. 
there was no evidence on which tho 
magistrate could find that deft. sold 
meat affected by tuberculoals, rariter J 
at the timo that it was so affected, 
the conviction should be quashed.— 
Drxon ¢, SKILER, Er p. SELLER, [1928] 
8. KR. Q. 93.— AUS. 


ENGLISH AND Empire Dierst SuPPLEMENT. 


Part II]—Sale of Unwholesome Food. 


358. Add. Annotation :—Refd. Frome United Breweries Oo. v. Bath JJ., [1926] A. 0. 586, 


Part V.—Particular Articles of Food. 


414a. Exposure for sale—What amounts to.|—A 
baker was delivering bread from an open car ; | 


after completing his round, while he was on 
his way back to the bakchouse, he was 
xtopped by an inspector, who weighed tho 
remaining loaves found a deficiency :— 
Held: there was both an offering & an ex- 
posure for sale of the bread left in the car, 
since, when the journey started, it was 
uncertain which, if any, loaves would remain 
unsold, & they were taken for the hi ose of 
being sold if customers required them.— 
KRATING v. HoRwoop (1926), 135 L. T. 29; 
90 J.P.141; 42 T. L. R. 472; 24L. G. ht. 
362 ; 28 Cox, C. C. 198, D. C. 


439a. Protection of employer under Sale of Food 


(Weights & Measures) Act, 1926 (c. 63)— 
When applicable.]~— (1) Held: the language 
of Sale of Food (Weights & Measures) Act, 
1926 (c. 68), s. 12 (2), has no relation & does 
not apply to a case where a defect of deft.’s 
machinery or a default of an empk yee under 
deft.’s control is the cause of the deficiency. 
This sub-sect. deals with the case where the 
deliciency is due to a bond fide mistake or 
accident or other causes beyond deft.’s 
control, that is to say, not with negligence or 
other conduct of deft.’s servants or other 
ersons under his control. In such a@ case 
Fett. may avail himscl{ of the provisions of 
sect. 12 (5) if he satislies the provisions of 
that sub-sect., by having any other person, 
including an employee, whom he charges as 
the actual offender, brought before the ct. 

(2) On the question whether proceedings 
against defts. for contravening this sub-sect. 
were ‘‘ proccedings under this Act in respect 
of an alleged deficiency of weight ’”’ within 
sect. 12 (2), whilst Lorp Hrwart, C.J., did 
not express a decided opinion, one way or 
the other, Avory, J., expressed the view 
that proccedings under sect. 6 (2) of the Act 
were in respect of an alleged deticiency of 
weight, & Tatsot, J., expressed an opinion 
[to the contrary. 

(8) On proceedings against bakers under 
sect. 6 (2) of the Act defts. duly laid an 
information against one of their employees 
under sect. 12 (5); baving him brought 
before the ct. as the actual offender & 
tendering evidence in order to prove that 
they had used due diligence to enforce the 
execution of the Act, & that their employee 
had committed the offence without ther 





si. -——~ 


Held: 
sold in a 
type, the words 
be 


words “ con 


was ad 
word “ ma 


consent, connivance, or wilful default. At 
petty sessions, the information against the 
employee was dismissed, but defts. were 
convicted. Defts. appealed to Quarter 
Sessions :—Held: the Ct. of Quarter Sessions 
bad no power to exempt defts. from any 
penalty under sect. 12 (5) on the ground 
(per LORD Hewanrt, C.J., & TALBoT, J.) that 
having regard tw the fact that the employee 
had been acquitted at petty sessions, it was 
not open to defts. to contend at Quarter 
Sessions that the employee was wrongly 
acquitted, & on the ground (per Avory, J.) 
that in any case on the facts the employee 
charged was not the actual offender within 
the sub-sect.—~WALKLING, LTD. v. ROBINSON 
(1930), 99 L. J. K. B. 171; 143 L. T. 105, 


106; 04 J. P. 73; 46 T. L. R. 151; 28 
li. G. R. 88. 
439b. ——_— What are “ proceedings in respect of an 


alleged deficiency of weight ’’—Proceedings 
under Sale of Food (Weights & Measures) Act, 
1926 (c. 68), s. 6 (2).]--WALKLING, Lib. v. 
ROBINSON, No. 439a, ante. 


4890. -——-._ Acquittal of employee-—-Power of 


447. 


465. 


Quarter Sessions to exempt employer from 
penalty.}—WALKLING, tp. v, ROBINSON, No. 
439a, ante. 


Add. Annotation :—Refd. Preston v. Grant, 
[1925] 1 K. B. 177, 


Add. Citation :—-27 Cox, C. C. 637. 


475. Add. Annotation :—Distd. Burrows v. Rapson 


(1927), 25 L. G. R. 397. 


475a. —- - --— Grocer occasionally selling bottled 


476. 


milk.] — Applt. carried on business as a 
general grocer. He purchased for resale 
sterilised milk in sealed bottles, & resold about 
three dozen bottles a week in the condition 
in which the milk was received from the fac- 
tory. He was not registered as a dairyman 
or purveyor of milk :—Held: there was evi- 
dence to support a conviction of appit. for 
carrying on the trade of a dairyman or 
purveyor of milk without being registered.— 
ewe v. RAPSON (1927), 25 L. G. R. 397, 


Add. Annotation : —Refd. Easington Rural 
yc Council v. Gilson (1929), 46 T. L. R. 


476a. ——-— Necessity for registration in every 


PART Vv. SECT. 8, SUB-SECT. 4.—B. 


} Words descriptive of 1907, 8. 
article sold.}—-Where margarine was 
wrapper which bore, in large 
**Charmo Margarine,”’ 

»xclow which, in smaller type, were tho 
taining a small quantity 
of butter,” & the name “ Charmo * 
y approved addition to the 
oe,” & tho seller, con- 
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district where business carried on.]|—A person 


vioted under Buttor & eA 
1907, 8, appealed :—Held : 
words “ containing a small quantity 
of butter,”’ were merely descriptive of 
the article sold, & did not form part of 
a fancy or deacriptive name which had 
not been approved; & conviction 
quashed.—-SOMERVILLE & Barr, LTp. 


519. 


555. 


558. 


558a. 


—_ 


PART V. SECT. 4, SUB-SECT. 3. 
608 iit. 
dairyman 
sweet milk which was not genuine, in 
respect that it contained less than 3 


carrying on business as purveyor of milk 
must be registered under art. 6 of the Milk & 
Daimes Order, 1926, with the Sanitary 
authority of each district in which he carries 
on busimess. It 1s not suffiuent that ho 18 
registered with the sanitary authority of the 
district where his cowsheds & dairy aie 


Vol XXV.— Food and Drugs. Cases 476a—~5?2. 


495 


situated 1f he also carries on business in other | 508. 


Part Vl.—Control 


Add. Annolation :—Folld. 
R., [1925] 1 K. B. 62. 


Add. Annotations :— 415 to (2) Refd. Rv. 
Minister of Llealth, Er p Yaffe, (1930) 
2K. B. 98. Generally, Mentd. France Fen 
wick v. R., [1927] 1 K. B. 458. 


Add. Annotation :—Generally, Mentd. Ingle- 
wood Pulp & Paper Co. v. New Brunswick 
Hlectric Power Commission, [1928] A. ©. 402. 


—— ——.]—The Food Controller, act- 
ing under powers conterred by Defence of the 
Realm Regulations, reg. 2B, requisitioned all 
the bacon landed on or before a certain 
specified date, & at the sume time, acting 


~_ eee 


Brocklebank  v. 








—— ee ne ee — 


~— 





—— Sa }—. A 


was convicted of selling 





572. 


milk in the can by stirring or otherwise 

— Held acensed had failed to rcbut 
the statutory presumption that the 
muk was not geoulue, & the conviction 
was right - MCALIUM 
[1926] O (J ) 39 —SCOT. 


» DRoOOKS, 


districts where he has a regular milk round — 
EASINGTON RuraL Districr Oounci, ev. 
GILSON (1029), 142 L. T 429, OF J. PL. 36; 
16 T. L. R. 107; 281. G4. R19, 


Add. Annotation :—Refd. Bridges v. Griffin, 
{1925] 2 K. B. 238. 


Add. Citation :—28 Cox, C. C. 7. 


in Wartime. 


under powers conferred by 10g. 2B. re- 
quusitioned all bacon landed after such diate + 
—fleld: in assessing the compensation to 
be paid for the bacon reqwaitionod under 
reg. 2F. the arbitrator was entitled to take 
into consideration the fact that the Food 
Controlicr was already in possession of large 
stocks of bacon requisitioned under reg. 28 
--Swirt & Co. v Boarp or Trapr, {1926} 
2K. B.13L; 05 L J. K. B. 8815 195 1. T 
301; 42 T. lL. R 461, (. A os prersous pro- 
ceedings, [1925] A. C. 5620, TY LL. 


Add. Annotation :—Refd. R. v. Maidstone 
Pruson, Kz p. Maguire (1925), 138 L. T 
W110. 


from the driver of tho cart milk which 
was adultoratad Meld the ovidence 
waar insufficient to establish, (ven prouné 
face, that the milk cart way the cast 
of the co ot ased in its busmess or that 
there was any relationship betwoon the 


per cent of milk fut ‘The alleged driver of the cart & the co HOoUsLON 
eee eed hee Te ene Wat | PART V. SECT. 4, SUB-SECT. 4 0 [0 Warisniy, Pia lin, 11048) 
not becn tampered with in any way, sp. Sale by driver of cart—Name of | ¥ ava oo, [1928] Atmuw LW 36 
the deficicncy being due to the milk | defendant on cart—IWhether evidence of : 

having stood for some tinue in the can, | alc by defendant } -On the bearing of an PART V SECT 6. 

& to the sample having been drawn | information against resp oo for selling 

from o tap at the bottom after the | adulterated milk the evidence showed st Flour Sali un unmarked barrele— 
cream had rison No cvidence was | that an {inspector saw in the street a | Seller not luble— Manufacturer or 


led as to the possibility o: impossibility 
of redistributing the conslitucuts of the 


ratlk cart bearing tho samo name & 
| address as thos of the co, & purchased 
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packer liable \—Rov. WYKMAN (1844), 
2U C ht. 57. -CAN. 


EnGLisH AND Emprre Dicest SUPPLEMENT. 


FRAUDULENT AND VOIDABLE CONVEYANCES. 
Part 1.—Conveyances Impeachable by Creditors under 


45. Add. Annotation :—Consd. Re Simms, [1930] 138. Add. Annotation :—As to (4) 


2 Ch. 22. 


Salaman, [1926] Ch. 167. 


- Se eaaadinennannaioe od 


PART 1. SECT. 1. 


ea. Homestead.}—MiruUniER t. DORAY 
(1905), 6 Terr. L. R. 194.-—-CAN. 

ab. Transfer prior to Land Titlea 
Act, 1917.}--13 liz. c. 5, which 1s 
practically re-enacted by KR. S. 8. 1920, 
co. 204, s. 1, docs not apply to property 
which at the time of the alleged 
fraudulent conveyance was not subject 
to the payment of the grantor’s debts 
or Hable to be taken in execution. So 
where a transfer of a homestead was 
completed before Land Titles <Act, 
1917, which altered the Jaw with 
reqnen Lo oxecutions against land, came 
into force, & was, becanso of the above 
rule, unimpeachable at the time of the 
transaction, it cannot be affected 
retrospectively hy said chango in tho 
law.— PACHAL v. MARREIHAM, [1922] 1 
W. W. R818; 63 D. b. R. 97; 15 
Sask. L. It. 308.—CAN. 


PART I. SECT. 2, SUB-SECT. 1. 

ai, -——-.}—Deft. provided a house 
for hor father in which to live rent froo 
jor the rest of bis life, in consideration 
of which he transferred a business 
block to her with the object of securing 
her for the rental value of the house & 
the cost of upkeep. Wxeention ere di- 
tors of the father attached the transfer 
under 13 Hhiz. ec & & Irandulent 
Preferoneces Act, R. 8S. 8., 1920 (c. 204): 
—Held: deft. held tho title to the 
business block as trueteo for her father, 
subject to a charge in her favour for 
the rent & upkeop of the house, & 
subject to deft.’s Hen for such amount 
on her father’s) oanitv. tho property 
should bo available for his credit ora.-- 
COLONIAL INVESTMENT & Loan Co. 0, 
Huan, [1925] 4 D. L. RR. 1083 (1925) 
3 W. W. At. 157.— CAN. 

d i. -——— —~—.]—KERNLUYSIDE 19. 





d ii. -}--Where a voluntary 
conveyance has the effect of rendering 
the grantor insolvent it is void as 
against his creditors no matter what 
his intent in making it was.—Baxrrr 
” DERASZ & DeERASZ, 11929) 2D. L. ht. 
4438; 1 W. W. kh. 673; 10 G BL. RR, 
473; 23 S. L. qh. 444, —CAN. 


n i. ~——— Saskatchewan.}|-—-13 Eliz. 
oc. 5, is in force in Saskatchewan.— 
BANK OF MONTREAL 0. ReEI8, [1925] 3 
D.L. R. 125; (1925) 2 W. W. R. 169; 
19 Sask. L. Nn. 423.—CAN. 

60. T'ransfer by administrator to 
estate.}—1n an action to have a transfer 
of land from deft. E. as registered owner 
to herscif as administratiix of her 
busband’s estate declared void as 

her creditors & alternatively, 
vold as a preforence in favour of the 
estate :—Jield: on the evidence, E.’s 
position up to, at, & subsequent to, 

er husband’s death was that of a 
trustee of the land for her husband, &, 
alternativaly, if he was not the equit- 
able owner of tho land, but it belonged 
in whole or part to her absolutely, then 
she must be held to have elected by her 
conduct to take under & not in opposi- 
tion to his will under which bis whole 





Statute. 


Consd. Re 


Lloyd’s Furniture Palace, Evans v. The Co., 
[1925] Ch. 853. 


126. Add. Annotation :—Apld. Re Wethered, Exp. 145. Add. Annotation :—Mentd. Re Debtor, [1929] 


1 Ch. 362. 


estate real & personal was divided 
between hcr & the testator’s children, 
&, therefore, in transferring the land 
to the estate she did only what she 
could have been compelled to do.— 
SKOGMAN © KLLERGODT & WISEMAN 
ae [1929] 4 PDP L. R. 710; 8 

. W. RR. 235.—CAN. 

sd. Morigage—Summary procedure to 
set aside conveyance. }—The word “ con- 
veyance ”’ in rule 462, which provides 
& BUMIMary procedure under which a 
qudiement creditor may have a fraudu- 
ent “ conveyance ”’ of land set aside, 
docs not include a mtge.—NERLAND 
v CROSSFIELD SCHOOL DISTRICT, (1929) 
4D.L. R. 216; 2W.W. RR, 330; 24 
Alta. L. R. 214. CAN. 


PART I. SECT. 8, SUB-SECT. 1. 


se. Assignment to cover taken 
from trust account.J—Ileld: it could 
not 10 attacked by a creditor of the 
assignor,— BANK: OF HAMILTON ¢. 
Biack (1938), 87_D. L. R. 801; 24 
B. Cc. R. 394.—CAN. 


PART I. SECT. 8, SUB-SECT. 2.— B. (b). 

sf. Bond fide sale in course of trade—- 
In connderation of debt duc to buyer d&: 
other creditors.) —The sule of wheat in 
question herein, the consideration 
for which was an indcobtedness of the 
sellor to the buyor & the payment by 
the buver of certain otber creditors 
of the seller, held to be protected as 
against attach under Fraudulent Pre- 
ferences Act, 6. 4, by sect. 7 thereof, 
which provides that the prior pro- 
visions of the Act shall not apply a 
bond fide sale made in the ordinary 
course of trade or calling to {nnucent 
purchasers or parties. ‘The proceeds 
of the wheat amounted to more than 
the amount of the consideration 
expressed in the bill of sale, but this 
could not be foreseen at the time of 
the transaction, & it was held that the 
exces’ wos not large cnough to be 
regurded as an element of fraud.— 
DESJARDINE v, CALLISON, [1928] 3 
DD. L WR. 147; (1925) 2 W. W. RR. 250. 


PART I. SECT. 3, SUB-SECT. 2.—C. 

135 ii. .} —Circumstances 
in which the purchaser was estopped 
from setting up  consideration.— 
McCahkry v. MCMURRAY (1871), 18 Gr. 
601.— CAN. 


PART I. SECT. 3, SUB-SECT. 3.—B. 


157 ii. ——- -—— ——.]}+-MULHOL- 
LAND vu, WILLIAMSON (1868), 14 Gr. 
291.—CAN. * 


PART I. ve 3, SUB-SECT. 3.—- 








177 i. Exceptions to general rule— 
Settlement supported by other considera- 
tiron-~Agreement to separate—Followed 
oy ammediate separation.}—HILi  v. 


PART I. SECT. 3, SUB-SECT. 


a 
e 


204 ii. —— Partition by father on 
an a by settllor that 
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creditorgs—Onus 
urman executed 


conveyance in fraud o 
of proof.}—In 1904 a 

on his remarriage a deed of partition 
by which he purported to convey to 
his daughter, the only child of his 
first marriage & then eight years of 
age, Immovable property as her one- 
quarter share of the joint property of 
that marriage, & he appointed his 
own motber to take care of it. He 
remained in possession, but contributed 
to the eUpROr of bis daughter, who 
resided with her maternal grandmother. 
At the time of the conveyance the father 
was considorably indebted, & his 
creditors, finding that they could not 
attach the property, settled with him 
upon easy terms. In 1915 the father 
promised his daughter & her maternal 
uncle that the property would be 
restored to her. In 1925 the daughter 
sucd for possession. The fathor pleaded 
that the conveyance was in fraud of 
his creditors, & that the sult was barred 
by limitation*—Held: upon the whole 
facts the father had failed to discharge 
the burden, which was heavily upon 
him of proving that the conveyance 
was in fraud of his creditors, & not a 
genuine conveyance of his daughter's 
sharo, possibly hberally calculated ; & 
consequently his possession was not 
adverso to his daughter, but on her 
behalf.—-Ma Nawr Naina ». Mauna 
HES Mauna (1928), 1. L. R. 7 Ran. 4.— 


PART I. SEOT. 4, SUB-SECT. 1. 


208 xix. ——-.]— HALiFax BANKING 
Co. v. MATTHEW (1888), 16 S. OC. R. 
721.—_CAN. 


k i, —— Susyewus circumstances 
unsuffiicrent.J—-Mere suspicious circum- 
stances are not sufficient to support a 
finding of fraud even in a case wherein 
a husband & wife are alleged to bave 
been mixed up in it. —-KosTzsyHyw v. 

ZCZURKO & KOST2siiy VN (sask.), [1929] 
res L. Rf. 47435 2 W. W. Jt. 289. 


eg. Ilan to bring property into 
existence — Valid. J—KEARL vt. WoNNa- 
corr (Alta.), (1927) 4 D. L. R. 1051; 
(1927} 3 W. W. lt. 693.—CAN, 


PART 1. SECT. 4, SUB-SECT. 2.—A. 


224 ii. - —— —-—.]—Dok d. STEEL v. 
MCGILL (1842), 2 Ont. Dig. 2918.— 
CAN. - 

PART I. SECT. 4, SUB-SECT. 2.—C. 

q i. —— ———.]—-SCHUBERT v. Kocn, 
{1928] 3 W. W. R. 623.—CAN., 

ti, ——-— ——.}--The transfer of his 
homestead from a husband to his wife, 
when be was insolvent & in order to 

revont his creditors from satiefy- 
ng thelr olaiums therefrom :—Zield : 
fraudulent.— BaRRETr v. BARON, [1925] 
1D. L. R. 4743 (1925) 1 W. W. R87: 


19 Sask. L. R. 207; 5 C. B. R. 448.— 
CAN. 


t ii. —— -}—Tho transfer by a 
husband to his wife of his homestead, 
which is exempt from seizure under 
execution, cannot be set aside for the 
benefit of the husband’s creditors.— 
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250. Add. Annotation :-——Consd. Re Sims, 


2 Ch. 22. 


252. Add. Annotation :—Refd. Re Lioyd's Furni- 
ture Palace, Evans v. The Co., [1925] Ch. gg5. 


853. 


298. Add. Annotation :—Mentd. In the Estate 
Plant, Wild v. Plant, [1926] P. 139. 
339a. ---—- -—-— Subsequent sale to third party 
Purchaser {rom sheriff entitled to recover.| -- 
Kipp v. RAWLINSON (1800), 2 Bos. & P. 59; 


126 EB. R. 1155. 


Annotations :—Consd, Arundell ». Phipps & Taunton (1891), 
Apld. Watkins v. Birch (1813), 4 Taunt, 
823; Latimer v. Batson (1825), 7 Dow. & Ry, K. B. 108. 
Vonsa, Cook v. Nerrorune 25 L. T. O. S. 5). 

eze v. Ingram ( P oore, C. P. 189: Cr sh 
eathcote (1820), 4 Moore, C. 2. 357; ie 4 


10 Ves. 139. 


Vv. 
Lombe (1820), 1 Brod. & Bing. 506. 


RuSSIAN MERCANTILE Co., LTp. v. 
StoBpopa & SLOBODA (Alta.), [1927] 4 
De R. 931; [1927] 3 W. W. R. 451.— 





a i. Flusband trustee for wife of 
property conveyed. |--GRAY v. Fornp, 
[1925) 1 W. W. R. 943; 34 BC. RR. 
o17.—CAN. 

a ii, —— Goods purchased with wife's 
money—& goods of husband exempt 


from seizure for debt.)—REVELMTOKL 
SAWMILL Co., Lrp. v. STRATFORD, 
11928) 4D... R.772; [1928] 3 W.W.R. 
260.—-CAN. 


PART I. SECT. 4, SUB-SECT. 2. -D. 

sh. Conveyance by husband to wife— 
Proof of validity against creditorae— 
T Plwits necessary.)—-Where property 
is claimed by or on behalf of a wife 
under a conveyance to her during 
coverture, an explanation of the trans- 
action should be given on oath to show 
that it was bond fide, & good as against 
the husband's creditors ; the affidavits 
for this purpose should he by the 
petitioners, & should be satisfactorily 
corroborated by disinterested persons 
of known credibility.—Fzr p. Lyons 

ak. Jieronveyance by wife to husband - 
Land held by unfe on trust for husband. | 
—-Winpsor AUTO SALVKS AGENCY 1. 
Marrin (1915), 7 O. W. ON. 4713 5 
O. W.N. 130, 292; 25 D. L. R. 549, 
33 O. L. lt. 354. -CAN. 

al. Voluntary conveyances —T 0 person 
of same name as oiwner— Neeesaity for 
erplanation.J—Er p. WriGguT (1869), 
2 Ch. Ch. 355.—CAN. 

sm. Family arrangement —Without 
consideration.|—HAWKINS wv. AQGLA»- 
SINGER, [1928] ¢ LD. L. Ik. 188.—CAN, 


PART 1]. SECT. 4, SUB-SECT. 3. 

ni, —— Payment of charges d&: incum 
brances.}—The promise of a transferee 
to pay the charges & incumbrances 
against the property transferred is not 
& sufficient consideration to in yh 
the transactiou a3 against the creditors 
of the transferor. The question 
whether a transfer was a voluntary 
one or not for good consideration 15 
only important as ugainst creditoin 
where it was made bond fide.—BtLuport 
ve. Osacnor¥r, [1928] 3 D. I. BR. 1703 
{1928] 2 W. W. RR. 150; 22 Sash. L. HK. 
533.— CAN. 


PART I. SECT. 4, SUB-SECT. 5.—A. 

264 ili, ——~ .}--GAULIBERT v. 
SocieTe D’ADMINISTRATION GENERALE 
& BANQUE NATIONALE & CIF. GENERAL 
D'ENTREPRISES PUBLIQUES, [1925] 3 
ee RK. 1206; {1925} S. Cc. R. 683.— 








264 iv. ——-.-—Cisainas & 
Euus v. O'FLYNWN (1924), 34 B.C. RR 
275.-—CAN. 

264 v. —— .}-A sale by a son 





to his father, made when tae son was 
in insolvent circumstances & with the 
common intent & effect of giving a 


—_—_—— eC. 


ee rt tee ae 


[1930] 877. 


Ada, Annotation :—Refd. Re Lloyd's Furni- 


ture Palace, Evans v. The Co., [1925] Ch. 


858. 


of 396. 


2 Ch, 22. 


Refd. 


Steward 2. 


preference: ~-Held ¢ voluib- HUNtER v. 
LAWRIE, (1925) 1D. L. R. 699: [19254 
Ve W. R. 41150 35 Man. L. lt. )26.-- 


264 vi. ——.] -- KNVIELD 
Reatry Co. v. PEreRSON (Sask }, 
[1926] 2 Db. L. Rt. 1005.— CAN 

264 vii. —-- - —.}-- CANADIAN 
Oi. Co., Urp. rv. JaAMInsON (Sask.), 
{1926} 2 D. L. Rk, 1046.—CAN. 


PART I. SECT. 4, SUB-SECT. 5. C. 


sd. Under guarantee- Voluntary con- 
reyance act aside.|—~-ONTrARIO WIND 
Enaink & Pumr Co. v. Bono (Alfa), 
(1926) 1D. G.R.57; (1926) 1 W. We. 
45.—CAN. 


PART I. SECT. 4, SUB-SECT. 6.- A. 


se, Under sale by parol.| Hild: the 
sale was vold as against subsequent 
ereditors.— WILLIAMS ot. RAVLLIL 
(1880), 8 C. P. 186. CAN. 


PART I. SECT. 4, SUB-SECT. 7. 


sf. Conveyance to ounfe Onus of 
proof —Discharge of onus.) If land ts 
trausferred by & busband to his wife, 
who bond fide works the hind on ber 
own account, a person allaging that the 
whole transaction, including the work- 
ing of the Jand, is cQhourable only must 
satisfy the ct. by showing facty & 
circumstances which go beyond talsing 
mere suspition,— JONNSIONE LUMBER 
Co. v. Hager, (1929p 1 br. WN 6938, 
1W W. 2.389; 20 Alta. L. RR, 286. - 
CAN. 


PART I. SECT. 4, SUB-SECT. 11. 


418ia. ——.J- The assignment of a 
lease by the lessee to a trustee, for a 
bond ereditor of the us-ignor, with 
the intention of therehy evading tho 
oreditors af the lessee, is not a fraudu- 
lent assigninent.—DoFk d. HIGGARD v. 
cant (1839), 1 Ont. Dig. 480. - 





418 xiii. ~} SHAVER t. GoLp- 
HAR, {1925} 2 D. Ly. R, 1246. CAN. 

418 xiv. — —.J-—-Me Rick, [1928] 
2D.L. HR. 96. - CAN. 

ai. ——~—— —-.} -Security given by 


an {nsolvent debtor to a credftor with 


intent to give him a preference over 
other creditors is void: but the 
existence of the intent may be 


eS by showing that the debtor 
yielded to the importunity of the 
preferred creditor, & may also be 
negatived by proof of the existence of 
some other motive which mnay not have 
had its origin in the creditor, c.g. when 
vroperty is conveyed as the result of 
ear of a criminal prosecution or where 
the transaction bas its origin in the 
recognition of a moral objigation to 
restore property improperly converted 
—GOLPMAN tv. HARRISON, [1924] 3 
D.L. R. 73; 620. L. Rh. 291. CAN. 


sj. Mortgage to obtain Wwan lo puy 


creditor—Presumption that mortgage 
void.}—MILLER ¢. Ostrk, [1925] 4 
D. L. R. 692.—CAN. 


821 


| 
i 


aldd. Annotation :—Consd. Jagger v. Jagger 
[1926] P. 93, ee 
Add. Annotation : —Consd. Jaggor v. Jagger 
, (1926) P. ee 
422a. ——.]—Re Lioxp'’s Furntrrure Paacr, 
Lrp., vans v. Turk Co., No. 428a, post. 
428. .tdd. Annotation: 


—Consd. Je Simms, [1980] 


428a. ——— Issue of debentures to one croditor— 
Issue postponed for benefit of company.]— 
Where a co. agrees to issue debentures to a 
creditor as security for past & futuro loans, 


sk. What constitutes preference — 
Security green to ercdifor - DeOtor tne 
solvent.) -W.,  seeretary-troasurer of 
ttf. munteipality, misappropriated 
unds. At hie request deft. sent him 
av cheque to pay olf a mtre., & in re- 
payment sent deft. hls own choque, 
Which was refused by the bank. Te 
aleo received fram deft. a@ cheque to 
Purchase an mtarest In land, which he 
deposited to the credit of the muniel- 
pality. He notified deft. & assigned 
him securities to cover the (wo choquea. 
Within sixty dase of the assignmonts 
pttf. began aation €o set them aside ag 
profsential: Meld + under  Arsign- 
ments Act, RSS. 1900, then in foree, 
tho apsignments fo deft. were vold as 
aazalnst pltf., & shoule bo set aside. - 
Mounr Horm RURVL MMNIicrpALrey p. 
KINDLAY (1922), 66 DLL. RR. 6603 15 


Sank. Le. R105) (1921) 3 Wo. OW. aR 
OOS, CAN. 
sl. Who (8 aw“ ercditor'’’- Agent 


making adeance aut of funda of principal 
—-No pos me by prenerpal for security. | 

Mousnp Horn Ruan Metra Lry 
tm FInpr ay (E922), 66 TD. . t. 6003 
Jo magh., Pe 2. 1s (1920) 3 WLW. ate 
bok’. CAN. 


PART I. SECT. 5, SUB-SECT. i. 


0. Delete this case. 

tia.- » On eropa ratsed by sete, 
~ If lund ie transfered by a busban 
to his wife, who bond fide works tho 
Jando on her own account, even If the 
transferis one that a8 arainst creditors 
ean bo ret aside, the wifo is entitled to 
the crops ralaed uo fer her operations. 
- JOHNSTON LUMBER CO, vo. LAGI, 
{W241 DL. BR 69s; |W. WwW. at. 380; 
20 alta. | re RR, 286. a CAN. 

iJ. )- The fact that a 

ofle of land ig found to bo fraudulent 


& voldablo us against execution 
treditors of the vendor, docs not 
entitle ther to Keize crops grown 


thereon by the vendee, although the 
tule & otherwise if the transaction is 
shown to be a mere sham. —BANQUE 
CANADILNNE NATIONALE 0. TENCHA, 
{19Z7, 4 0. . RR. 665. -CAN, 


PART I. SECT. 5, SUB-SECT. 2.- A. 


an. Nol receever of company Alleged 
fraudulent preference made before re- 
reurer appowdal.)- Fox on NIPISBING 
Ry. Co., GOODLAHAM 0, NIvIFAING RY, 
Cu. (1X81), 29 Gr. 11. CAN, 


PART I. SECT. 6, SUB-SECT. 2.- 
» (@). 


sp. Secured creditor.) If the  be- 
curity of a secured ercditor ia sufficient 
to satisfy bie claim in full he cannot 
bring action under Fiaudulent Pre- 
ferencea Act, H. &. 8., 1920 (c. 204).— 
BARKET1 v. BARON, (1925) 1D. LL. H 
474: (1925) 1 W. W. it. 87: 190 Sask. 
L. nr. 207: 5 Cc. H. R. 445.—CAN. 

sq. S. FP. McLean vo. RATEKIN 
(Sask.), (1920) 4 D. L. R. 174; (1926) 
2 W. WwW. R. 67 1.—CAN, 


Cases 428a-—881a. 


but delays issuing them for a considerable 
time in order to retain ite credit with its 
the debentures are not 
voidable under 18 Eliz. c. 5, when the co. 


other creditors, 


goes into liquidation. 


If, as appears to be established by the 
authorities, a present fraudulent intention 
refer one creditor over the others is not 
sufficient under the statute to avoid a con- 


to 


EneuisH anp Eupmes Diarst SUPPLEMENT. 


veyance to that creditor, unless the debtor 
is himself in some way benefited by the 
conveyance, I am unable to see how the 
conveyance is avoided merely because the 


debtor always had the intention to prefer 


awn eee ———— 


the creditor at some time or another (ROMER, 
J.).—Re Luoyp’s FurNiITrurE PALACE, LID., 
Evans v. THe Co., [1925] Ch. 853; 951. J. Ch. 
140; 134 L, T. 241; [1926] B. & OC. R, 29. 


Part Il—Conveyances Impeachable by Subsequent 
Purchasers under Statute. 


547. Add. Annotation :—-Mentd. Cayzer, Irvine v. 
Board of Trade, [1927] 1 K. B. 260. 
561. Add. Annotation :—Mentd. Jones v. Waring 


& Gillow, [1926] A. C. 670. 


504. Add. Annotation :—Aas to (1) Refd. Bird v. 
I. R. Comrs. (1924), 12 Tax Cas. 785. 


604a. Settlement with uses in remainder.) — Held : 


fraudulent against a 
(1606), Lane, 


619a. ——.]-—HE&ISIFR v. CLARKE (1709), 2 Eq. 
Cas. Abr. 46; 22 B. RB, 41, L. C. 


780. Add. Annotulion :—Mentd. Re Grove-Grady. 
Plowden v. Lawrence, {1929] 1 Ch. 557. 


purchaser.—-ANON. 
2; 145 EB. R. 267. 


Part Ill—-Conveyances Impeachable from Position 


807a. ——~ .]--A conveyance by a weak nan for a 
small consideration sect aside.—CLARKSON v. 
Hanway (1723), 2 P. Wma. 203; 24 1. R. 


700, L. C. 


Annotations -—-Consd. Cray v. Mansficld (1750), 1 Ves. Sen. 


eae een 





st. Not creditor advising conveyance. } 
~-BLACKLEY v0. KENNY (1889), 16 
A. I. 622.—CAN 


PART I. saat oa SUB-SECT. 2.— 


e 6 e 

m i. -}- PHf. suing for a tort, 
such as slander or malicious prosecu- 
tion, is yot a creditor of deft. until 
he hag recovered judgment in the 
action, & has no status to impeach a 
conveyance as fraudulcnt against him, 
even though it was made because of 
the threatened action.—FisHER vv. 
KowsLowsk!1 (1913), 25 W. L. R. 417: 
4W.W.R. OL; 18D. LR. 786; 28 
Man. L. Rh, 769.—CAN. 

m ii, --—-.]—A judgment creditor 
mer in bis own name maintain an 
action to sat aside a conveyance as 
fraudulent & void, without having 
a lien by virtue of an execation in the 
hands of the sherlf.-— Brown v. WELL, 
eile D. L. R. 218 > 61 Q. L. R. 5.-- 


sw. Judgment for alimony.}—W hore 
a wife, having obtained a Judgment for 
ermanent alimony, brought an action 
have a roleaso exocuted by the 
husband set aside & the transaction 
declared preferential, fraudulent, & 
void, under Fraudulent Conveyanoes 
Act, R. S. O., 1914 (ey, 105) -—Held: 
even if pitf. was not her husband’s 
creditor she could’ nevertheless bring 
an action, for under sect. 3 “ creditors 
& others ’ were protected.—-SHEPH ARD 
v. SHEPHARD, (1925] 2 D. L. R. 897; 
D. L. R. 566,.—CAN. 


PART I. SECT. 6, SUB-SECT. 2.—B. 

k (p. 219) 1, ——- -—-—,}--The rule 

that in an action by a suceuent 

creditor to sot aside a transfer by hia 

debtor as fraudulent against creditors 
# not a necessary or pro 

party when he bas no interest yh Pre 








of Parties. 





379. Refd. Hawes v. Wyatt (1790), 2 Cox, Hq. Cas. 263 ; 
Blachford rv. Christian (1829), 1 Knapp. 73. 


831a. Deed not fully explained to ag Se 
ad 5 


PHILTIPSON v. KERRY (1863), 32 Beav. 6 
9L.T.40; 11 W. R. 1084; 55 KE. R. 247. 





land transferred & no relief is asked | 


against him does not apply where it is 
alleged that he still has an interest in 
bald Jand & a sale of the land is stayed 
for to satisfy the jndgment.— RussELL 
(DUKE OF Brpronry) « Murpny & 
CARON (Sask.), (1929) 3D. L. Re 7873 
2W. W. RR. 32h.- CAN. 

ad (p. 220) 1. ——- Unless erecutrion 
creduvéor.J—An cxecution orcditor, who 
sucs to set aside a transfer by 
debtor on the ground that it is fraudu- 
lent againat creditors, is not obliged to 
sue on behalf of all other creditors of 
debtor as well as himsclf. Origin of 
the distinction In this respect between 
execution creditors & simple contract 
creditors reviewed.—ST, GREGOR MER- 
CANTILE Co, v. HaLBAOH & BANK OF 
MonrreaL, [1927] 1 DL. RR. 761; 
{1927) 1 W.W. R. 247; 21 Sask. L. R. 
31 b. ate CAN. 


PART I. SECT. 6, SUB-SECT. 2,—D. 


h i. -}--Sembice: in an 
action under Fraudulent Preferences 
Act, Tt. S. 8., 1920 (6. 204), tho onus 
is always on pltf. of proving debtor’s 
ingolvency.—McCLRAN v. RATEKIN 
(Sask.), [1927] 4 D. L. R. 739; [1997] 
3. W. W. R. 444; affd.. [1928] 4D. 1, KR. 
18: (1828) 2 W.W.R.d21: 228.L.R. 
$633; 10 . B. R, luo6.—CAN. 
action to set aside as fraudulent against 
creditors a transfer between sisters ‘-— 


——e ee 





Held: the corroborative evidence 
neces to meet the primd farie cane 
which pitf, established by showing a 


trausfor between nour rolativea in oir- 
cumatanoos of suspicion, had been 
eu plied.—LUNDQUIBT ». Puta, [1925] 
3D. L. R. 84; [1925] 1 W. W. RR. 
834.—CAN. 

© (p. 223) il, ——~ ——-.}—- Kuso NER 
«. Yasinga (Saak.), [19237] 4 D. L. R. 
697. [1997] 3 W. W. R, §98. CAN. 


| 
| 
| 


Annotation :—Apld. Mlis v. Ellis (1909), 26 T. L. R. 166. 





Snaw, [1927] 3 D. L. R. 11853 (19271 
ban W.R. 491; 31 Sask. L. R. 593.— 

8 (p. 223) i. - — ——-.}— Brown p. 
Writ, {1927} 4 TD. L. R. 218; 61 
oO. i. R, 55.- CAN. ag 

8 (p. 223) iii, —— ———.}+-KCUsuNER 
vw. YASINKA (Sask.), (1927) 4 D. 1. R 
697; (1927) 3 W. W. Rh. 328.— CAN, 


PART IH. SECT. re SUB-SECT. 2.-—— 
e a). 
672 i. Necessuly for raluable considera 
fron.J—Dok PrRoupKoOoT vv. McCrRAE 
(1842), 6 O. 8. 502.—-CAN, 


PART Ill. SECT, 1. 
Ht.—— Grantor with busiuicss 
experience.|-—Held : the instruments 
were vold in Gy SoINnUnen LIFF 





ABAURANCE Co. t. ALLEN (1871), 18 
Gr. 425.—-CAN, 
pi Grant in consideration of 





maintenance for life.)}—A woman, 69 
years old, transferred Jand to dcfts. un 
consideration of her maintensace for 
life, which transfer the Supreme Ct. of 
Tasmania on her death set aside as 
procured by undue influence :—lZeld - 
the transaction was properly set aside. 
——-WaTKINS ¢& COoOoMBLS (1922) 3U 
Cc. L. h. 180.—AUS. 


p hi. —~—— & tilerate.}—Conveyanoes 
set aside on grounds of improvidence, 
& want of proper professional ad vice.— 
SHANAGAN ft. SHANAGAN (1884), 7 
O. R. 209.—CAN. 

ri. —— Deaf d° allilerate— Onus of 
proof.j—Action to set aside a con- 
veyance obtained from an old woman 
who was deaf & unable to write, & 
who had no relatives or friends, b 
the reeve of the township in whic 
she lived, & who was well known as 
@ justice of the poace, & an active, 
shrewd business man, engaged in many 


Vol. XXV.—Fraudulent and Voidable Conveyances. Cases 884—964a. 


834. -Add. Annotation :—Mentd. Jones v. Great 
wee Western Ry. Co. (1930), 47 T. L. R. 39. 
834a. ——.]—A voluntary gift will be set aside 
when the relations between the donor & the 
donee have at, or shortly before, the execution 
of the gift been such as to raise a presumption 
that the donee had influence over the donor, 
unless the donee discharges the onus of prov- 
ing that the gift was the spontaneous act 
of the donor, acting under circumstances 
which enabled the exercise of an independent 
Independent legal advice 1s not the 
only way in which the presumption can be 
& the presumption 
rebutted even if the advice, when given, 


will. 
rebutted ; 


527 3 
(1859), 28 L. 
67. 


may be 


wfnnolation 


was not taken.—INCHE NoORIAH », SWAIK 


ALLIE BIN OMAR, 


844. 


844a. ——.]—-GREENLAW v2. 





cntorprises :— Feld : the onus was not 
on deft., & pltf. must prove her caxe,— 
aan v. MILNE (1884), 5 O. R. 100. 


t i. ——— Onus of proof }- The fact 
that deft., who had set up the defence 
of fraud to an action on a guarantee, 
Fis’ Monten lonsuago: thet in nich 

e Kng age, that in which 
the fuataniee was written, was held 
not to be atfficient of itself in the 
present case to raise such a primA facu 
precomption of fraud as to justify the 

rial judge in placing on pltf. the 

burden of proving affirmatively that 
that portion of the document, which 
deft attacked, was In fact read over 
to him & that he understood the same 
—LaAsBY vy JOHNGON, (1925) 1D L RR. 
956, (1928) 3 W. W RR. 447.—CAN. 


832 ii, Krys 2. KRY, (1920) 
1)D.4. KR 289, > C KR 153 CAN. 

eo (p. 259) i, ———.]—-PLAETZER v. 
RaYMOND (Ont.), [1927] 2 D. L. R. 
389; 8C. B. R. 181.—CAN. 


PART III. SECT. 2, SUB-SECT. 2. -A, 

sw. Piducun relationship Where 
no andependent advaue) Gouri 7 
A tae an), {1929} 47.0 R W283 - 


ee 


PART III. SECT. 2, SUB-SECT. 2.—B. 

sx. Onus of proof—On party allequny 
Sairness of transaction—Sale by parent to 
son.}—In an action by a father againet 
his son to set aside a transfer on the 
ground of fraud, where admittedly no 
pecuniary consideration assed at the 
time, the father could not speak 
English, the solr. who drew the transfer 


spoke on) Hnglah. & the document 
was in Engiis , & the father was 


Add. Annotation :—Consd. 

v. Shaik Allie Bin Omar, [1920] A. C. 127. 

Kina (1841), 
L. J. Ch. 129; 5 Jur. 18. lL. C. 

Annotations :—Reld. Liowellyn v. Badeley (1842), 1 Hate, 


[1929] A. ©, 
L.J.P.C.1; 1401.1. 121; 45 TL. R. 1, 


127; 98 


845. Add. Annotation :-—Consd. 
v. Shaik Allic Bin Omar, [1929] A. C. 127. 


895a. -- -.] —lf a legatee agrees to sell to the 
exor. of the will his legacy for an annuity, 
the burden will lic on the exor. to show that 
there was no unfairness in the transaction.— 
Re Bixur’s Estaru, Gray vv. WARNER (1873), 
L. It. 16 Hq. 577; 42 L. J. Ch. 556; 28 
L. T. 835; 21 W. R. 808. 

Refd. MWarloct Hatloo (1875), bhi. Ch, 512. 


909a. —- —.]—DEANE v. Rasrron (1792), L Anst. 
64; 145 NH. RK. 8Ol. 


Walsingham r. Goodricke (1843), 3 Hare, 122; 
Beaden vv. eine pega 9 Haro, {55% " 


oyd v. Barker 
445; Guoet v. Smythe (1870), 4 Ch. 


o'4; nee n.; Fonnere. L & S. BE. Ry. (1878), L. R. 7 


Inche Noriabh 


964a. Purchase by devisee - Representation that 


Inche Noriah 


10 


en ed 


entirely dependent on the sen for 
information os to what wash sald « 
done, the burdcn of proof was held to 
be upon the son that his father know 
well the nature & effect of the instru 
ment - IWANCTIUK v IWANCHUK 
(Alta), (1919) + W WR. 803, 48 
D. L. R. 381 CAN. 


PART III, SECT. 2, SUB-SECT. 2.— F. 


sy. When gresumed— TTusband iu 
ampaind physial d mental condihon 


Wife with businese atniity ) MeCar 
FREY © McCarrrey (1891), TS AR, 
599. - CAN. 


PART III. SECT. 2, SUB-SECT. 2. M. 


az. Franc ¢ ds flanc:’s father |] -Where 
shortly after the death of assured tho 
beneficiary, hiy ftlancé:, assigned to 
his fathor, without consideration, all 
her intcrest in the policy & the benefits 
thereof Held iu the cireunptances 
she should be declared entitled to the 
Inswrance inoney — REDMOND », BOU LY 
(Man.), (1927)1 D. L. RH. 1057, (1927) 
LW. W. RR. 3863 ett? (1928114 D LR. 
806, [1928] 3} W W. HK, 345, $7 Man 
L. It. £58. CAN. 


PART III. SECT. 3, SUB-SECT. 1 
ri.-—— J—Ptf pure hased land from 
deft subsequently pitf.’s husband 
having been convicted of # tiline & 
sentenced to imprisonment, deft 
induced pltf. to retransfer the land to 
him :—-Zleld > pltf. having been impored 
on, & having conveyed the land for 
leas than the real valuo therof & 
without independent advice, the trans- 
for should be set aside. ~CoLr vu. 
HUN1ER (1911), 1 W. W. ht. 314.—-CAN. 
e28 ii, ——- —.)—Mc EAc HHEI.N r. 
SOMERVILLE, MCEACHERN vo WHITL 
(1878), 37 . GC. RR. 609.— CAN. 
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defective will duly executed.| - Broprmnichk v. 
BRODERICK 
» R. 360, LC. 


unnotations -—Refd. Baugh ¢ 
Mentd. Clifton ». Cockburn (1831), 3 My. & IK, 7¢ 


wee 


(1713), 1 PL. Wms. 230; 21 


Privo (1752), t Wils. 320. 
de 


PART Ill, SECT. 3, SUB-SECT. 2. - A. 


938 i. Pruwiplea of reluf Presump- 
fion of wueapacty } Uxpectant helrs 
& tevorsioners necd to be protested 
against the comsequoncod of thol own 
Improvidence in dealing with designing 
men. Morn oe Torren (1857), 6 Gr, 
176. AN. 


PART It], SECT. 4, SUB-SECT. 3. 


o i. PIF wo putson of 
Hittle ot no business abllitv, who wae 
possessed of a fo interest ina capital 
sur ef con iderable amount, had been 
adgudicated bhpt  & under threat of 
his creditor to realise the fe interest, 
had approached deft, a moucy loader, 
for assistance Nath batandiie tho 
busiuess Ignotince of pit! & the 
finunefal straits in whlch be was placed, 
of which doft., by reason of previous 
transactions with him, must have been 
will aware, & without pitt, being 
drole pes advined, a salo of the 
lifo interest to deft. was arranged aft 
aw fiyure considerably under its seal 
vastrte In an aetion brought some 
leven years later to have the trans 
action sot aside Hild although 
Inidequacy of consideration for a 
transuction as not of itselfis uflaent to 
rive rise to a presumpflon of undue 
influence, the surrounding cheum- 
stancex dn the presgont caso wer 
sufficlont to show tbat pitf was in the 
hands of deft & the subsequent delay 
in bringing action, & the conduct by 
pitt, in effecting further Inaurance In 
pursuance of the transaction having 
takon place, while pitf, yct romaiood in 
ignorance of ita impeachable nature, 
did not amount to a confirmation & 
Haine Khoukd be act aside THAR o 
RICHARDSON, [1920] N. Z, La. HO b64. — 


ENGLISH AND Empire Digest SUPPLEMENT. 


FRIENDLY SOCIETIES. 





Part III. 


Unregistered Societies. 


17. Add. Annotation :—As to (3) Refd. Greenberg v. Cooperstein, [1926] Ch. 657. 


Part 1V.—Collecting Societies. 


35. Add. Aanotation :—Apld. Bell v. Harker 
(1927), 91 J. P. 180. 
35a. —-—-.]|—Industrial Assurance Act, 1923 (c. 8), 


488. Add. Annotation :—Apld. R. v. 


s. 26 (1), applies whether the transaction 
involves transfer of the whole membership 
or interest of the assured, or of only one 


policy out of several, & whether the trans- 
feree is or is not already a member of, or a 
erson assured with. the new society. — 
ELL v. HARKER, [1928] 1 K. B. 368; 97 
L. J. K. B. 155; 138 L. 'T. 226; 91 J. P. 189; 
447, 1L. R. 33; 25 L. G. R. 505; 28 Cox, C. C. 
461, D.C. 


Part Xll——Officers. 


109a. Agent Termination of employment— Under 


amended rules.|— Pitf. was appointed an 
agent of defts., a friendly society, whose 
rules, though subject to alteration, provided 
at that time for the retention of agents in 
office so long as their conduct was s: tisfactory. 
After plif. reached the age of sixty -five defts. 
altered their rujes, by providing that agents 


should be compulsorily retired at the age of 
sixty-five, & defts. terminated pltf.’s employ - 
ment :—Held: us the rules, on the [ace of 
them, were alterable, ptf. was not entitled to 
a declaration that deitts. were not entitled to 
terminate his employment.---PaGE v. LIVER- 
POOL Victoria FRIENDLY SOCIETY (1927), 
438 'T. 1. R. 712, C. A. 


Part XIIl.—Membership. 


Lancashire 
JJ., ka p. Tyrer, [1926] 1 K. B. 200. 


155a. —— - What must be disclosed to directors.)— 


On the construction of Geo. 3, ¢c. Ixxili., by 
which the Customs’ Annuity & Benevolent 
Fund was established, & of the rules made 
under the authority of that Act :—HHeld: 
(1) in appointing a ‘nominee ’’ of a sub- 
seriber’s interest in the fund the directors 
ought to be informed for what purpose the 
nominee is appointed & to whom moncy is 
to be paid. This may be done by the 
instrument appointing the nominee or by 
some other instrument signed by the sub- 
seriber. or by his will; (2) Semble: a 
‘nominee ” may be a person who is intended 
to take as a trustee for others. — URQUHART t. 
BUTTERFIELD (1887), 37 Ch. D. 3675 57 
a J. Ch. 621; 57 1. T. 780; 36 W. BR. 376 ; 
4T. L. R. 101, OC. A. 


155b. ———- Who may be nominee—Trustee.} - 


URQUHART ¥v. BUTTERFIELD, No. 155a, ante. 


175a. Insurance of child for more than statutory 


PART XII1, SECT. 4, SUB-SECT. 2.—C. 
sa. Benevolent association incorporated 


amount.|-—Resps., an industrial assurance 
co., issued three policies of insurance 
in respect of the life of a child, for 
sums which aggregated more than the 
statutory maximum, though cach was for 
® sum less than that maximum. Each | 
policy contained a provision that no payment 
would be made which cither alone or in con- 


ander 
R. 


bye- -law aa to nom 
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| 


| 





Charitable Associations Act, } v. 
Af., 1913 (ce, 27}—Falidity of 
{nation }— 


«lnnolation :— 1s tv (2) Distd. Hirst r. 


Friendly Society. Clark v. London & Manchester Assce. 
Co., (1930) 2 hk. B. 209. 


junction with other such puyments cxceeded 
the statutory maximum. On a charge of 
having committed an offence within 
Industrial Assurance Act, 1923 (c. &), 
s. 80 (2) :—Held: (1) the words in sect. 4 (1) 
“relating to payments on the death of 
children’? were merely descriptive of the 
group of sects. in the 1896 Act headed *' Pay- 
ments on death of children,” & did not limit 
those sects. in their application to industrial 
assurance cos. to payment only, but included 
the provisions as to insurance ; (2) the above 
provision in each policy had no legal effect 
at all, & it could not be contended that in 
fact the co. did not insure for more than the 
statutory amount; (3) the proceedings were 
in time because, for this purpose, the insur- 
ance co. did not insure from the time only 
when the policies were taken out, but (LorRD 
Hewant, (.J.) either insured on every 
occasion when a premium was paid, or 
(Avory, J.) continued to insure during the 
time that the assured was not in default 
& the policies were in force.—HARKER c. 
BRITANNIC ASSURANCE Co., Lrp., [1928] 
1 Kk. B. 766; 97 L. J. K. B. 359; 138 L. T. 
305; 9195. P. 51; 44 T. L. R. 248; 72 
Sol. Jo. 121; 26 L. G. R. 186; 28 Cox, C. C. 
4795, D.C. ‘ 


Liverpool Victoria 


WwW re ed ee Ne 
{1927} 2 $6 Man. L. R. 


R. 57; 
THEOBALD | 163; 11926) ry W. W. BR. 337. CAN. 


175b. ——— Proviso in policy limiting sum assured. 


Vol. XXV.—Friendly Societies. Cases 175b—490. 


In 1925 C. signed a proposal for a whole 


——In 1920 H. took out a policy of industri 
insurance on the life of his daughter, then 
aged three months, at a premium of twopence 
per week, & in 1925 he effected a similar 
policy on the life of his son, then aged one 
month, in each case assuring the amounts 
respectively set out in a Table contained in 
the policy. The Table in the policy of 1920 
was made out on the basis of a premium of 
one pony per week & insured sums payable 
on the death of the hfe assured varying in 
amount according to age & the time the 
policy had been in force ; it also contained the 
following statement: ‘* Twopence per week 
will assure double the above sums provided 
that in any case where the amount secured by 
the larger premium would exceed the limits 
of assurance prescribed by Friendly Societies 
Act, 1896 (c. 25), viz., £6 for children under 
five years of age, & £10 for children under 
ten years of age, the sum assured shall he 
limited to £6 or £10 as the case may require.”’ 
In the policy of 1925 was a statement that 
the amount payable under it was subject to 
the hmitations of Friendly Societies Act, 
1924 (c. 11):—Held: in view of the state- 
mnents in the two policies limiting the amount 
insured in each case to the statutory 
maximum, neither policy contravened the 
provisions of the Friendly Societies Acts, 
1806 & 1924, & was valid. 


life assurance on the life.of her son, then 
aged one year next birthday, at a weekly 
premium of one penny for a sum to be 
assured increasing as per scale up to £15. 
On the same day she signed a proposal for 
an endowment assurance on the same life 
at a weekly premium of threepence for a 
“sum to be assured £7 148. payable on 
attainment of age fifteen or in the event of 
previous death as per scale.”” Two policies 
were issued on the basis of these proposals. 
On the whole-lhfe policy there was this 
memorandum: ‘This lite 1s also assured 
under [the endowment] pohey. Accordingly, 
the full sum assured printed in the schedule 
will not come into operation until the attain- 
ment of the age of ten. The combined 
amount payable in the event of carler death 
shall not exceed £6 on death under age three, 
£10 under age six, & £15 under age ten”: 
Held: as the above quoted memorandum 
cut down the sums payable under the com- 
bined policies to the statutory limit, the 
policies dtd not contravene the Friendly 
Societies Act, 1924 (ce. 11), & were valid. 
Jie Wirnst & JAVERPOOL VICTORIA FRIENDLY 
Soctery, He Crank & LONDON & MAN- 
CHESTER ASSURANCE Co., [1930] 2 K. B. 
209; 901. J. K. BL 198; 142 L.'T. 201; 94 
J.P. 81; 73 Sol. Jo. 882; 28 1. G. i. 53, 
CU. A. 


2244. 


GJ. P. 685; 6 Jur. 1012 ; 


Part XVIII.—Disputes. 


——.] —TIMMS v. WILLIAMS (1842), 3 Q. B. 
113; 2 Gal. & Dav. 621; 111. J. Q. B. 210; 


114K. R. 565. 
Annotations » —Mentd. Magnus «. Hall (1813), 8 J. P. TL, 
div p. Payne (1919), 18 L. J. Q. BL 197. 


277. Add. Annotation : —Mentd. Palmer vo. Orone, 
(1927) 1 K, B. 804. 


Part XIX.—Offences, Penalties and Proceedings. 


322. Add. Annotation :—Consd. Fishwick v. Gyani, [1925] 1 K. B. 617. 


Part XXII.—Dissolution. 


430. .idd. Annotations :— As tv (1) BRefd. I. R. 
Comrs. v. Soc. for Relief of Widows & Orphans 
of Medical Men, I. lt. Comrs. v. Medical 


PART XIX. SECT. 3, SUB-SECT. 1. - 
A. (a). 


sb. Action for bel —Whether feel 
of sperval damage necessary.J— Held : 
nitfs. were entitled to maintain an 
action to recover damages for defama- 
tion of the society as such; it was 
unnecessary, in the case of a trading 
corpn., society or partnership, to allege 
~ prove special damages where 
defamatory words were spoken or 
written of the corpn., society or partner- 
ship, in relation to its trade or busi- 
nes»; & damages lmmited to the injury 
done to the joint adventure might be 
awarded without proof of special 
damage.—Inisu PEOPLES AsacE. Co. 
n, DCBLIN Ciry AgscE. Co., [1929] 
1. R. 23.—IR. 


PART XX. SECT. 3. 
sc. Right to secede.}—In the absenco 
of statutory provisions there is no 
power in a branch lodge of a friendly 


— 





society to s#eccde from the order to 
which it belongs, unless the power dx 
eapressly conferred by the tules of the 
socict}. Semble: even if the rules 
give w right to aeade, there is no 
practical method of doling so, unlcssa 
machinery is provided for the purpose. 
— INDEPENDENT ORDER OF ODDFFI- 
Lows v. INDEPENDENT OKDER OF 
OpPpFELLoOws BoN <Accorp Lopur 
No. lt, {1901-3} 8. A. L. It. 62.—~AUS. 


sd. Affect of seceasion-—~On property 
a& fundasa.J—A mere right to secede 
doer nut confer a power 1n the seceding 
lodge to take away the funds con- 
stituted under the rules of the order. 
A rule of 4 friendly socicty proven 
that a lodgo which is oxpelled sh 
forteit its property to the ruling 
authority of the socicty is not ultra 
vires — INDEPENDENT ORDER OF ODD- 
FELLOWS v. INDEPENDENT ORDER OF 
ODDFELLOWS Bon Accornp LOVGE 
No. 11, {1901-3} 8. A. L. R. 62.—AUS. 
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Charitable Suc. for West Riding of Yorkslure 
(1926), 42 9. I. R. 612; I. . Comrs, v. York- 
shire Agricultural Soc , (1928) 1 K. B. 611. 


sf. Secesmon by Srottish branch of 
English sorety—tefusal to grant cer- 
tificute of secesswn— Jurisdytiwn of 
Scottish courte.)—The Scottish brunch 
of a friendly socicty, whose registered 
office was in England but whose rules 
bad been recorded In Scotland, resolved 
to seeedo from the parent body, & 
applied to the secretary of the sock ty 
for w certificate of recession in order 
that the branch might bo ri gintered 8x 
a separate society in Scotland. The 
certipcate having been refused, the 
branch brought a petition, under Ct. of 
session (Scotland) Act, 1568 (¢. 100), 
g. 91, for an order on the soacty to 

unt a certificate :- Afel/: the ct. 

ad jurisdiction to entcrtuin the peti- 
tion, & procedure by way of a sumynary 
petition under sect. 91 was a convenignt 
& practical method of invoking the ad 
of the ct.—Sons OF ‘TEMPFRANC! 
FIEe DEY, Society, (1926) 8. C. 418 


Cases 58—387. 


ENnGuisH AND Emprre Digest SupPLEMENT. 


GAME. 


Part IV.—Persons havi 


58. Add Annotatwn :—As to (2) Consd. Peech ». 
Best (1930), 99 L. J. K. B. 537. 

55. Add. Annotation :— 18 to (2) Consd. Peech v. 
Best (1930), 99 L. J. K. B. 637. 

69. Add. Annotation :—Consd. Peech v. Bost | 
(1930), 99 L J. K. B. 637. 

716. Add. Annotation :—Refd. Swayne ». Howells | 
(1926), 48 T. L. R. 14. 

87. Add. Annotation :—Consd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 

90. Add. Annotation :—-Consd. Peech v. Best 
(1930), 99 L. J. K. B 537. 

91. Add. Annotation :—Consd. Peech v. Best 


(1930), 99 L. J. K. B. 537. 


Part VI.—Remedies for 
142. Add. Annotation .—Refd. Andrews v. Carlton 
(1928). 93 J.P. 65. 


247a. Summing up—Necessary contents.] There 
must be a careful direction to the yury on the 
nature of common enterprise in the case of 


Part VII—G 


ng Rights over Game. 


92. Add. Annotation :—Consd. Peech 
(1930), 99 L. J. K. B. 587. 

92a. Sale of part of land for erection of racing 
stables— Breach of covenant for quiet enjoy- 
ment.]J—A landowner who has granted a 
lease of sporting 11ghts over land to a tenant 
together with a covenant for quiet enjoy- 
ment & afterwards during the currency of 
the tenancy sells part of that land to a third 
party so that it is or may be used for the 
erection of racing stables, is thereby dero- 
gating from his giant s0 as to become hable 
in damages to his tenant.—PEECH v. Brest 
(1930), 99 L. J. K. 13. 537; 143 L. T. 266; 
46 T. L. R. 467; 74 Sol. Jo. 520, C. A. 
Add. Annotation : —As to (2) Consd. Peech v. 
Best (1980), 99 L. J. K. B. 537. 


v. Best 


98. 


Infringement of Rights. 


poacheis charged with violence.-K, vo. 
PRARCE (1929), 21 Cr. App. Rep. 79, C. C. A. 


fdd. Annotation .—Consd. Farey +. Welch, 
11929] 1 K. B. 38». 


299. 


amekeepers. 


854. Add. Annotation :—Retd. Barnard v. Evans, [1925] 2 K. B. 794. 


Part VIll—Licences. 


887. Add. Annotation :—Refd. Clark v. Westaway, [1927] 2 K. B. 597. 


— 








PART IV. SECT. 3, SUB-SECT 1. R 

sa, Light to shout game Under Game IW WR 380, 21 ¢ 
det fmendment Act, 1025} Game Act 10 BC R 410° C 
Amondinent Act, 1925, doos not give 
a farmer an absolute right to shoot PART Iv. 
Kame bids found doing damage to his ti 2 
mop, provided he does not shoot across ni * 8 Ren 
a public highway, {ft meaus merely CAN. %. 30 


that so far as the penaltios hposcd by 
suid Act ate concerned they shall not 
be onforvoable against a farme shoot- 

under the circumstances therein 


PART VIil. SECT. 
383 1, Defences — 


ex rel RANKIN t PINDRAY 
an 
AN 


s 60Can Crim. Cana, 389 


Deft had coursed a hare with a single 
mctshound on certain hinds, but pro- 
duced a written permission from the 
owner of the lands to do su ho 
resident magistrate held that failure 
to take out a heence under Game 
Licences Act, 1860, formed the basis 
of the charge, & deft. was exempted 
on sect », eaception 3, of that Act, in 
respect of coursing a haro with his 
greyhound, & dismissed the summona. 
Ou a case stated —Held : the resident 


{1920} 
Chim Cas 27 


SECT. 4. 


SyLIBOY, [1 }1 


~_ 
. 


929 
3 


1, SUB-SECT. 4. 
Cowmag hare -— 


deseribed. The right of a miunici- Deft rosecuted f reuln magistrate was wrong in deciding that 
tality to jotect its oltizons by pro- hare with a4 y hound without having deft came within Game Licences Act, 
ibiting tho discharge of firoarms with- a game certificate, contrary to Game ; 1560, .. -, exception 3 —R. (NEVIN) 
in ite limits is not interfered with.— — Certificates (Ireland) Act, 1842, 8. 2, 5. | ?- CLARKE, (1930) N. L. 174.—IR. 
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1. 
2. 


5. 
7. 
18. 


Vol. XXV.—Cases 1— 62a. 


GAMING AND WAGERING. 
Part |—Gaming and Wagering Contracts Generally. 


Add. Citation :—69 Sol. Jo. 824. 


Add. Annotations :—Apld. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1; Weddle, Beck v. 
Hackett, [1929] 1 K. B. 321. Refd. Kennedy 
v. Thomassen, [1929] 1 Ch. 126. 

Add. Annotation :—Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

Add. Annotation :—Consd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 

Add. Annotations :—Folld. Barnett v. Sanker 
(1925), 41 T. L. R. 660. Consd. Ironmonger 
v. Dyne (1928), 44 T. L. R. 497; Ellesmere v,. 
Wallace, [19209] 2 Ch. 1. Refd. Cooper v. 
Stubbs, [1925] 2 K. B. 753; Weddle, 
Beck v. Hackett, [1929] 1 K. B. 321. 


15. Add. Annotation :—Consd. Ellesmere v. Wal- 


15a. 
15b. 


15¢. 


1 i. Distinguished from speculate 
transact 
transaction ja speculative does not 
make 
Buan-SunHA NAND 0». 


Raw 


442.— IND. 


li i. 
ig to Some extent speculative, bat is not 
necessarily a wagering 
recognised test to be applied is whether 
ut the time of entering into the con- 


lace, [1929] 2 Ch. 1. 


Limited to two parties.) —ELLESMERY (EAKL) 
v. WALLACE, No. 15c, post. 


Agreement to refer betting disputes to arbitra- 
tion.}—Whcere an agreement to refer betting 
disputes to a particular arbitrator is an in- 
tegral part of the bargain by which the bets 
are mude, the agreement to refer is itself a 
contract by way of yaming or wagering & 
is unenforceable.-—Jor LEX, Lip. v. DALMENY 
(LorpD), Same v. TATTMRSALL's COMMITIED, 
[1927] 1 Ch. 300; 96 lL. J. Ch. 174; 136 L. T. 
376; 43 T. L. R. 119; 71 Sol. Jo. 20. 

Contract between Jockey Club & racehorse 
owner. }—(1) At the inwitation of the Jockey 
Club, which was issued subject to the Club's 
Rules of Racing, dc ft. nominated a horse for 
two races, namely, (a) the Peel Handicap, 
& (2) a long course Selling Plate of 200 
sovereigns. The horse did not run in either 
race. In an action by K. on behalf of him- 
self & the other members of the Club, the 


PART I. SECT. 1. 


20n8.J—The mere fact that a 
it a wagering une.—KANWAR 
Ganpat Rat- 
R. 7 Lah. 


by deft. in 
(3) 


JIWAN (1926), I. L. 





-}- Every forward contract 


contract. The d i. 
No. 10 
ga. Agreement 


— 


15d. 


{rustecs of the Club & W. & Sons as stake- 
holders, to enforce payment by the deft. 
of the entrance fees or the part of them agreed 
to be forfeited :—/leld : the contracts for the 
two races, which were between the Club & 
deft. & not between the various entrants 
enter se, were in neither case by way of gaming 
or wagering within Gaming Act, 1815 (¢. 109), 
s. 18, & the Club were entitled to recover 
from dett. the amount of the foes agieed tu 
be forfeited in the two races, 

(2) There cannot be more than two parties 
or two sides to a bet (Russe, L.J.). 
ELLESMERK (Farb) v. WALLACK, [1920) 2 
Ch. 1; 98). J. Ch. 1773; 140 1. I. 028; 45 
T. L. R. 2388; 73 Sol. Jo. 143. C. A. 
Transactions in foreign currencies. — [RnON- 
MONGER & Co. v. Dyn (1928), 14 T. L. RR. 
497, C. A. 


Annotation Consd. Weddkh, Beck vw Hackett (1028), 45 
YT. L. 1h. 67. 


26. 
47. 
51. 
52. 
53. 
55. 
58. 


62a. 


to hip trainer one-fourth of the stakes 
won was valid & enforceable , 
terin of the contract whereby tivest- 
ment was to be mad on the tetalivato1 
Itf 's Interest was unlawful , 

the whole contract was not rendered 
unjawful thereby, the promises being 
windependent, & the luwful promises 
belug capable of enforcement.— WILSON 
N eon aniee [1927] N. Z L. R. 332 -- 


——— .J~WILsON v. Hogar, 
i, ante.——-N.Z 
for 


pa of 
differencea—Arising aut of uagering 


wdd. Annotation: Mentd. James v. British 
General Insce., [1927] 2 K. 3B. 3. 


Add. Annotation. Distd. Ellesmere v. Wal- 
lace, [1929] 2 Ch. 1. 
Add. Annolkilion: Distd. Ellesmere vc. Wal- 


lance, [1929] 2 Ch. 1. 
aldd. Annotation; -Distd. MMesmere vr, Wallace, 
[1920] 2 Ch, 1 
Add. Annotation : —Distd. KHesmere v. Wallace, 
(1920j2Ch Tf. 
tdd. Annotation: - Distd. Burrell v. Leven 
(1026), 42 T. la RR. 407. 
aldd Annotations: Distd. Burrell v. Leven 
(1926), 42 9. I. KR. 407, Refd. Richardson 
v. Moncricffe (1926), 43 T. La. R. $2. 
-~ = me -An agreement by debtor to pay 
a debt resulting from a betting transaction: — 


rain in Chicago on rargin, which the 
atte: did, advancing then ney for 
which they sued. Detts. having refused 
to scltle for lossex sustained eld 
assuming the state law to he that if 
the contract was to deal in such ao 
way that only the differences In prices 
should be settled according to the rise 
& fall of the market, & bo grain be 
elther delivered o1 accepted the con- 
tract would be a gambling contract & 
Me gent, it lay upon defts. to ostublish 
clearly that such was the character of 
the dealing --lUch ov. GUNN (1881), 4 
O it. 579 - CAN. 


(2) the 


Ste aes Pose ce ly ags . eee oe 


erect epee os a ace arroomen! or 

unders' ween e@ parties  cuntract.}—Whera a forward contract + PART I. SECT. 3, SUB-SECT. 1. C. 
that the performance of the contract for the purchase & salo uf goods is void 65 i | orvarane¢ to post as 
by delivery of goods was not to be ! on the ground of wagering under Con- di faulter }-A wagetlng contract weder 
‘temanded, but that differences in | tract Act, a. 30, a subsequent cross | pain Contract Act is vold to the 
ee Oe Ey dae ayable.— ' contract, as a result of which the catent that no ct. will enforce such a 
tamMmpIN Hazarni LAL t. NSARAM  <differunces payable under the original contract, but it la not Megal. A col- 
MURLIDHAR (1929), I. L. R. 51 All. | wagering contract are settled, 14 void lateral agreement, therefore, based upon 


1027.—IND. 


10 
deft. 


bef trotting, & deft. was to 

orses for - eft. w pa 
£2 per week for coach horse, give 
one-fourth of stakes won, & furt 
when a horse was in a race & 


@ reasonable winning, deft. 
was to put &5 on the totalisator & pay |} Onus on defendant to 
to pltf. any dividend received :-—-Held: | Defts., Toronto merc 


(2) an agreement by an owerer to pay 


under Bombay Act III. 186), 8 1.-- 


& transaction which was originally a 


| 
| | 
JiVANOHAND GADMBHIRWAL, 117O. v. t t 
1. ice agag conte - | LAXMINARAYAN GANRSHRAM (1925), | ee a is not on that 
7 = oft.’s | 2 J. R. 49 Bom. 689.—IND. ' A cheque arising out of ao betting 


pitf. was to train deft.’s 


ab. 4 


ey 
her, | 3 


greement racehorse owner to 
y tratner are. of stakes won.) — 
VIIBON v. Hogarta, No. 10 i, ante — 


sé: oniract lo buy & sell on margin ~ 
g y prove tilegal. }— 
ants, 


pitfs., Chicago brokers, to b 
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transaction, but given in consideration 
of a person's promise to refrain from 
oxting the drawers of the chequo 
haters the Turf Club, & having him 
declared « defaulter, is valid, & for 
good consideration. —— BANVARD 1 
poe (1038), 1.1L. BR. 7 Han 263 


meee ee 


e ed 
sel} 


Cases 62a—239. 


Held: to be enforceable, although obtained 
under the threat that, notwithstandin es 
proceedings were pending, he woul 
reported to Tattersall’s.—BuxtTon v. Gane. 
MING (1927), 71 Sol. Jo. 232. 


64. Add. Annotation :—Distd. Hyde »o. Tyler 
(1926), 42 I’. L. R. 442. 
64a. —-— ——— .J— PItf. backed a horse with deft. 


for £10 & the horse won the race. There 
was subsequently a dispute as to whether the 
result of the betling was payable at 100 to 1 
or at 83 to 1. The partics agreed to refer the 
question to Tuattcrsall’s Committee. The 
Committeo decided that the amount payable 
was £1,000, & that it was to be paid within 
seven days. In an action to recover the 
£1,000 pltf. alleged that deft. had agreed to 
abide by the decision of the Committee :— 
Held: as the parties only referred to Tatter- 
sall’s Committee the question whether the 
bet was at 100 to | or at 38 to 1, & as there 
was no further agreement by deft. for good 
consideration to Pe such sum as the Com- 
inittee might find to be payable, the action 
failed.—Hypr v. TYLER (1926), 42 T. L. R. 
652; 70 Sol. Jo. $56, C. A. 

Tyler 


Add. Annotation :—Apld. 
(1926), 42 1. I. 1. 442. 

----— Agreement to compromise action.]—A 
mere agreement to compromise an action 
brought for a gaming debt is not sufficient 
consideration on which to found : action 
on the agreement.— BuRREIL & Son v. 
LEvien (1926), 42 T. L. BR. 407. 
Add. Annotalion : --As to ” Consd. Ellesmere 
v. Wallace, [1929] 2 Ch. 


83. ddd. A CE re ‘Ellesmere », Wal- 
lace, [1920] 2 Ch. 1. 

94. Add. Annolalion :-- Refd. Ellesmere v. Wallace, 
[1020] 2 Ch. J. 

98. Add. Annotation :— Retd. Ellesmere v. Wallace, 
[1929] 2 Ch. 1. 

107. Add. Annotation : 

lace, [1029] 2 Ch. 1. 

Add. Annotation :-—Mentd. 

Pollak, [1927] A. C. 732. 

Add. Annolation :-—Mentd. 

Polak, [1927] A. C. 732. 

Add. Annotation :—Refd. Ellesmere v. Wal- 

Jace, [1929] 2 Ch. 1. 

Add. Annotation :-—As to (1) Consd. Hum- 

phery v. Wilson (1920), 141 L. T. 469. 

Add. Annotations :-- Refd. Ramdutt: Ramkis- 

sen Dass v. Sassoon FEF. 1). & Co. (1929), 98 

lL. J. P. C. 58. Mentd. Cayzer, Irvine v. 

Board of Trade, f1927} 1 K. B. 2089. 

Add. Annotation :—Consd. Carlton Hall Club 

v Laurence, [1929] 2 K. B. 153. 

Add. Annotation :—Consd. Carlton Hall Club 

2 Laurence, » [1929] 2 2 WK. B. 153. 


PART 1. SECT. 4, , SUB-SECT. 2. 


h -J—Where deft. sold for 
pitf. horace won by pltf. at a rafile, & 
reovived the purchase monoy :—Held : 
he could not refuse to pay it over, on 


70. Hyde v. 


70a. 


76. 


—Distd. Kllesmere v. Wal- 
130. Campbell  v. 
131. Campbell  v. 
152. 
164. 


171. 


181. 
182. 


Se ee ee. 








, continuo the game, such cheyues will 
be deemed to have been given for an 
illegal consideration. 

If in an action brought on such 
cheques the evidence discloses 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


185. oe _ rie Act, 1838” read ‘ Gaming 
ct, 1 

Add Annotation :—As to (1) Refd. Foster v. 

Driscoll, Lindsay v. Attficld, Lindsay v. 

Driscoll, [1929] 1 K. B. 470. 
Loan to bookmaker for general pur- 
poses of business.}— A loan to a firm of 
‘bookmakers for the general purposes of the 
business & charged by deed on the assets of 
the partnership in the absence of proof that 
the money was required for the purpose of 
making bets, is not illegal as being ‘‘ for the 
reimbursing or repaying any money know- 
ingly lent or advanced for betting ’’ within 
Gaming Acts, 1710 & 1835.—IIUMPHERY v. 
WILSON (1929), 141 L. T. 469; 45 T. L. R. 
535, C. A. 


188a. 








188b. lent. in England on a security 
with a view to its being used by the borrower 
in playing here a game of cards for money 
cannot be recovered in an English Ct.— 
CARLTON HALL CLUB v. LAURENCE, [1929] 2 
K. B. 153; 98 L. J. K. B. 305; 140 L. T. 
5384; 45 T. L. RK. 195; 73 Sol. Jo. 127, D.C. 


Add. Annotations :—Refd. Hill v. Fox (1858), 
31 L. T.0O.S.118; Foster v. Driscoll, Lindsay 
v. Attfield, Lindsay v. Driscoll, [1929] 1 K. B. 
470. 


Add. Annotation :—Apld. Humphery v. Wilson 
(1929), 141 L. T. 469. 


Add. Annotation :—As to (2) Apid. Humphery 
v. Wilson (1929), 141 L. T. 469. 

Add. Annotations :—~As to (1) Consd. Elles- 
mere, Karl v. Wallace, {1029} 2 Ch. 1. As 
to (2) Apld. Carlton Hall Club, Ltd. v. 
Laurence, [1929] 2 Kk. Ub. 153. Consd. 
Humphery v. Wilson (1929), 141 L. T. 469. 


J—Pitf. & other players of 
chemin de fer tqok it in turn to be croupier 
or banker. Deft., one of dhe players, bought 
counters to stake, & at the end of the game, 
having lost £500, he gave a cheque for that 
amount to plitf. in payment of what he had 
lost to pltf. &/or other persons. In an action 
on the cheque :—Hleld: a payment to a 
winner at gaming, or to a person who accepted 
payment for winners, in the torm of a cheque 
was void & unenforceable, & the action failed. 
—RICHARDSON v. MONCRIEFFE (1926), 43 
T.L. R. 32. 
Add. Annotation :—Consd. Humphery v. Wil- 
son (1929), 141 L. T. 469. 
Ada. Annotation :—As to (1) Refd. Re Wilson, 
Ez p. Salaman v. Keith, Prowse (1925), 133 
L. T. &14. 
Add. Annotution :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. R. 91. 
229. Add. Annotation :—Refd. Falcon v. Famous 
Players Film Co. (1925), 42 T. L. It. 91. 
289. Add. Annotations :—Folld. Soc. Anon. des 
apenas cannut be recovered where, at least, 
the purpose bas been carricd out 
wholly or to a substantial extent.— 


| oe t. PARLEY (Sask.), [1929] 3 
.L. R755: 3 W. W. BR. 317.—CAN 


189. 


191. 


192. 
203. 


205a. 








213. 
224. 


226. 








the 


the ground that pltf. had obtained the | UJewal, consideration the trial judge | PART I. SECT. 7, SUB-SECT. 3. 
horses by gan mbling. — JAMIESON v. should dismiss the actlon, even though snoriin ane Contract to buy & sell on 
Sheuwoon (1856), 1f U. C. BR, 282.— | the illegality bas not beon Ne pee EARSON tv. GARPENTER & 
CAN. GoGalna v, MonRtRON, [1925] 2 D. L. I | Bon ON "tava, 35 8. C. R. 380.—CAN. 
1203; 11925) 2 Ww. Ww. h. 75. PCAN | ~ 8 . Contract not speculative 
PART I. SECT. 6, SUB-SECT. 1. i, - - Gambling on grain ex- | transact tion on part of plaints. — 
181 iii. --—.]— Where during a thane .] ~Money advanced or lent to nce & Co., LTp KOEFOED 
gate of dice wl heques wre given by one enable the borrower to carry out an (ag a1), 63 62 T D. sh Rr. 431731 an. Crum. 
; yer for money egal purpose s aoe 1 Man. . 
advanced to onable the former to transa@ion on aes : ‘ ls Ww. WwW. R? 283. —OAN. : 
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« 


Grands Etablissements de Touquet Paris- 


96 L. J. K. B. 789. 
Consd. Carlton Hall Club », Tuaurenée, > 


Plage v. Baumgart (1927), 


2K. B. 153. 
240. 


789. 
243. 


(1929) 2 K. B. 153. 
245. 


Add. Annotations :—Apld. Carlton Hall Club 
v. Laurence, [1929] 2 IX. B. 158. Refd. Soc. 
Anon. des Grands Etablissements de Touquet 
Paris-Plage v. Baumgart (1927), 96 L. J. K. B. 


Add. Annotations :—Folld. Soc. Anon. des 
Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
Consd. Carlton Hall Club, Ltd. v. Laurence, 


Add. Annotations :—Folld. Soc. 


Vol. XXV.—Gaming and Wagering. Cases 289—278a, 


(1920) 


245a. 


——— wre 


~ 


Grands Etablissements de Touquet Paris- 
Plage v. Baumgart (1927), 96 L. J. K. B. 789. 
ich at mei Hall Club v. Laurence, [1929] 
pee) ° - LO 


~---.]-- Where moncy is lent in 


a foreign country for the purposes of gaming 
& gaming in that country is not illegal, & 
cheques payable in England are given for 


the moncy lent, pltf. can ignore the security 


annotation ° 
Anon. | 


des |~ 92K. B 153 


& sue as for money lent to deft.—Socirtrk 
ANONYME DES GRANDS ETABLISSEMENTS DE 


TouQqUET Panis-PLAGE 1. BAUMGART (1927), 
96 L. J. K. B. 


T. L. R. 278. 
Consd. Cariton Hall Clube Laurence, [1999] 


789; 1386 1. T. 799; 48 


Part Il_—Games, Gaming and Gaming Houses. 


247. 
Wallace, [1929] 2 Ch. 1. 
251. 
lace, [1929] 2 Ch. 1. 
252. 
lace, [1929] 2 Ch. 1. 
253. 
lace, [1929] 2 Ch. 1. 
254. 


255a. 


Cr. App. Rep. 12, C. GC. A. 
260. 


. = Oe _ 


PART II. SECT. 1, SUB-SECT. 1. 


252 i. Prizes provided out of 
admission money.|\—A person hired a 
hall for one night, & another hall for 
two nights, & advertised that whist 
drives, open to the publle on payment 
of one shilling for admivsion, would 
be held in the halls on those nights. 
A large number of people attended, & 
prizes were awarded to the succesful 
players. The purchase of the prizes 
was defrayed out of the adinission 
money, any halance over being retained 
ef the promoter :—JZeld: (1) the 
playing of progressive whist was 
gauing, in view of the facts that the 
element of chance predominated in 
the game, & that the prizes wero derived 
from the admission moncy, & it was 
immaterial) whother the proceedings 
were or were not detrimental to the 
morals of the community ; (2) accused 
had managed, conducted, or carried 
on gaming in the premises, although 
his operations hud been restricted to 
three isolated occasions.—BUNTON v. 


PART II. SECT. 1, SUB-SECT. 2.—D. 


270 il. Game played by problem 
checker boards.\-—-D’Qnio v. LEIGH & 
CUTHBERTSON, LTov., [1929] 2 W. W. R. 
171; 41 B.C. R. 153; affg., (1929) 1 
W. W. Rn, 122.—CAN. 








Add. Annotation : — Consd. 
Add. Annotation :—Refd. Ellesmere v. Wal- , 
Add. Annotation :—Consd. Ellesmere v, Wal- | 
Add. Annotation :—Consd. Ellesmere v. Wal- 


Add. Annotation :—As to (2) Consd. R. v. 
Kirby, Parker & Patrick (1927), 20 Cr. App. 
Rep. 12; R. v. O. K. Social & Whist Club, 

Ltd. (1929), 45 T. L. R. 570. Refd. Rh. v. 
Brennand (1930), 47 T. LL. R. 22. 

—~—- ——— ----.]- The questions whether 
a house is used for unlawful gaming within 
sect. 4 of the above Act, & whether a game 
is unlawful within Betting Act, 1853 (c. 119), 
s. 3, are for the judge, & not the jury. - | 
R. vw. Kirgpy, Parker & PatTRicK (1927), 20 


Add. Annotations :— 1s to (1) Apld. Daniels v. 
Pinks (1980), 04 FP. Jo. 801. 
Richardson v. Moncrieffe (19260), 45 VT. I. Ke 


ne 


Ellesmere v. 32. 


Generally, Refd. fi. v. Berg, Britt, Carré 


& Lummies (1927), 20 Cr. App. Hep. 88; R. 


| 267a. 


SociaL 


275. 





| 278. 


v. O. K. Social & Whist Club, Ltd. (1929), 
45 T. L. R. 570. 


261. Add. Annotation :— Refd. Richardson v. Mon- 
crieffe (1926), 43 T. L. RK. 32. 


- —.] —Progressive 
partners are shuffled as well as the cards, is 
not a game of skill, &, if playod for money 
prizes, 1s an unlawful game. 
& Wiisr 
T. LR. 570; 73 Sol, Jo. 4515; 21 Cr. App. 
Rep. 119, C2 GC. A. 

Add, Annotation: —Folld. Bennett v. Awens, 
[1928] 2 K. B. 510. 


Add. Annotations: -As to (1) Folld. Bennett 
v Kwens, [1928] 2 K. B. 610. 
Consd. Rt. rv. Kirby, Parker & Patrick (1927), 


whist, where the 


“ht, . Q). 
Lp. (1929), 


K.. 


CLUB, 45 


As to (2) 


20 Cr. App. Rep. 12. 


As to (4) Refd. 
* gaming 


— 


| PART Il. SECT. 1, SUB-SECT. 2. —~—E. 
—- .J- R.. ARNOLD, (1927) 4 


bi. 
| PD. L. R206; 48% Can. Crim. Cas. 101, 
| 60 O. L. RR. 582. 
f 


-~CAN. 

. --.j--HMeld sa machine 
hnown 4s the “* Caille etary Vendor ” 
Was one to which the prohibition in 
Giaining Machines (Scotland) Act. 
1917 (G. 23), 8. 1 (1), Te -ULIVE 
v,. MILLER, [1927] S. C. (J.) 87.~ SCOT. 

276 i. Whether dominant clement of 
skill.}— Deft. kopt for use by the public 
on bis premises a number of machines, 
known by the name of ‘ Diddler.” 
Any one wishing to uso one of there 
machines pure from deft. discs 
at the price of seven for 6d. He 
Inserted one disc in a slot & pulled a 
handle, which caused three rollers to 
revolve. On each roller was printed 
a number of devices, such as cherries, 
roses, ete. If certain combinations 
uf these devices stopped opposite 4 
Peas on the face of the tnuchine, 
he Dlayer won a certain number of 
dlses. ith these he could purchase 
on the premises certain guoda The 
winning combinations & the odds for 
each svere printed on the front of the 
machine in view of the player. If 
nove te noe raphael sige ee sie 
oppos he pointer, e player los 
his disc. The machine was fitted with 
& control, by which the player conid 
stop the rollers, one at 4 time, & 40 
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2% 


a rr ET, A LR 


| 278a. Certainty of winning something.|- (1) A 
machine may be used for the purposes of 
& “ betting " even though, uo the 


— — - —_— 


endeavour to obtain & Winning com- 
bination ‘There were 15 machines on 
the promisos. Deft) was pronecutod 
under Gaining Houses Act, 1554, 5. 4, 
that he, being the oceupier of the 
premises, did use them for the purpose 
of unlawful gaming. ‘Sho Justice waa 
satisqned on the evidence that the 
majority of the persons who used tho 
machine would be players of loss than 
averugo skill, &, therefore, hold that 
the game was one in which the chances 
were not favourable alike to all players, 
including the owner of the machlue, 
& accordingly convieted the deft 
Meld. the conviction was) right 
Gornpon vo DUN, (P98K) OE 905 


276 ii, — J Keo Lirrror, [1028] 
3W W. f. 60, 50 Can. Crim. Cas. 
214.—CAN. 


276 iit, — — .J— ‘The operation of the 
slot machine In question herein, when, 
at least, It is exposed for a.e with the 
object ef gain to the proprietor, & 
operated by big custumers, hela to be 
a ‘Smixed game of chance & skill’ 
within Criminal € ode, #«# 226 (a)- - 
R ove GCaxapr Miner Co, (1998) 4 
D.L. R. 050s (1928) 3 W.W. RR. 195; 50 
(an. Crim Cas. 384.—-CAN. 


-R. v. WoLrr, [1924| 
[1928] 3 W. W.H. bs 
Gas. 189.—CAN. 


276 iv. - —.) 
tp LR 941; 
20 Can, Crim. 


Cases 278a—380. 


directions affixed to it are obeyed, it is 286. 
certain that the user will win something. 

(2) In a conflict of evidence it is for the 
jury to decide for what purposes persons 
“resort”? to the premises in question.—H. 

Hy 47 T. L. R. 22; 74 
Sol. Jo. 788; 22 Cr. App. Rep. 95, 0. C. A. 


v. BRENNAND (1930), 


Part Ill.—Betting and 


810. After this case add ‘Agreement to collect 326. 
betting debts—Contrary to public policy.}—Sce 
ACTION, p. 9, No. 599a, ante.” 


PART Il. SECT. 2, SUB-SECT. 1. 

sd. General rule.}—Where a game as 
playee on premises encourages an 
ndulgence in all olasses of the com- 
munity of the propensity to gamble, & 
is injurious to public morals & a common 
law nuisance, the prenises are a 
coramon gaming house..-DAWBON ». 
ne {1926] N. Z L. R. 721.— 


284 {. pA a ahaaid | club—Need not he 
onen to public }~A common gaming 
house {a ono in whiob a large number of 
persons aro invited habitually to con- 
gregate for the Peed irda of gaming, & 
It makes no difference that its use is 
restrictod to subscribers & membors 
of a club, & it is not open to all persons 
desirous of using it.—J%?e CHINNIaAnN 
(1923), I. I. R a7 Mad. 426.-——IND. 


An incorporated co., the proprietor of 
a “club” in which mombership was 
Heoured by payment of a poriodical 
foo, & where stud poker was played, 
the players being required to buy cards 
from tho “club ” & gum, fruit, cand 
or soft drinks boing supplied on esc 
sale of cards :— Wield: to havea beon 
properly convicted for keeping a 
common gounliy house.-~. v. TRAIN- 
MEN’s CLUB (1926), 45 Can. Crim. Cas. 
231; 20 Sask. L. R. 4615; (1926) 
1 W. W. Vt. 830.—CAN. 

c i. Place or office kept for making 
contracts far sale of stocks d&& gooda on 
differences. }— R. ov. HARKNERS (1005), 





ou, W. RR. 219; 10 0. L. R. 5556.- 
CAN. 
ei. ———- ———.}-—On a prosooution 


for koeping a common gaming houso : 
- Held s prepises on which wore found 
cards, poker chips, dice, a round 
oloth-covered lo & a “ punch 
board,” wero “ provided with any 
means or contrivance for unlawful 
betting or gaming’’ within Criminal 


Code, s. 986.—R. v. Coy, (1925) 3 
W. W. RR. 688; €4 Can. Crim. 
119.—CAN, 








e il, -}—Tho kooping of a 
** multiseller’’ for gain :—Held: to 
render the place !In which it was kept 
& where it was “ played " by persons 
resorting thoreto, a common gaming 
house.—R, vw. Kiasz (1926), 45 Can. 
Crim. Casa, &7 ? 20 Sask, L. n. 605 ; 
[1926] 2 W. W. R. 368.—CAN. 
WRATHERED . FITZGIBBON, [1925] 
N. Ze L. R. 331.—N.Z. 


PART II. SECT. 2, SUB-SECT. 2. 

h i. -—— ~-—— Acting aa “ banker” 
but not residing wm common gaming 
house.|—Held : not to justify a con- 
viction as koeper of the house.—R. v. 
eh (1924), 43 Can. Crim. Cas, 368.~— 


h ii, Under Gaming Act, 
1908, 8. 4.}--WEATHERKD vv. ° 
aL {1925) N. 4. L. hk. 381.—-N.Z. 


ill, --~ --—- Trading in sale & 








38. 
804. 


305. 


830. 
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Carré & Lummies (1927), 20 Or. App. Rep. 


Add. Annotation :-—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 
Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 46 T. L. R. 655. 


Betting Houses. 


Add. Annotation :—Refd. Everton v. Walker 
(1927), 187 L. T. 594. 
Add. Annotation :—Consd. Everton v. Walker 


(1927), 137 L. T. 584. 


purchase of cotton—On payment of 
arfferences. |}—EMPLROR Vv. 'THAVARMAL 
RUPCHAND (1928), 1. L. R. 53 Bom. 
367.— IND. 

h iv. —— Acting as dealer.|—- 
A person who acts as “ dealer’ in a 
game of chance but is not a player & 
not interested in any wuy in the 
profits made from the catrying on of 
the game js not “ assisting in the care, 
government, or mahagement ” of the 
place in which the game is pia) ed, 
within sect. 229 (2) of Criminal Code, 
&, therefore, cannot be deemed u 
** keeper ” theroof.—IR. v. PANG Jar 
& Gin Bo (Man.), [1929] 3 W. W. RR. 
$618; 62 Can. Crim, Cas. 305.—CAN. 


.— Assisting caterer ather 
than < lub controlling premtses.)—A 
xorson who has nothing whatever to 
© with the care, management, oF 
overnment of a common gaming 
ouse can be Hable os the keeper 
thereof only if hin acts were in aid of 
the keoper, in tho prerent cause what 
the accused did was held to have been, 
not in aid of the club which controlled 
& managed tho promises, but jy aid 
of a caterer other than the club, 
although both the co. & the club were 
mianaged by one & the sume person. - 
RR. v. NELSON, {1929} 2 D. L. R. 37, 
TW. W. RR. 6653 41 Can. Crim. Cas. 
213 , 21 Alta, I. Rk. 5. —CAN. 

n i, -—- - -.}-—The mere fact 
that the room in which a game of 
chance is played is m the same 
preunuses as & communicating with a 
shop under the same inanagement as 
the room docs not justify the finding 
that there was in the game an element 
of ‘“‘ gain’ within the meaning of 
sect. 226 (a) of Crininal Code, if there 
is no evidence that any purchase was 
mado from the shop by any of the 
ee at any time.—R. v. PaAnG Dat 

w Bo (Man.), (1920) 3 W. W. RR. 
5613; 62 Can. Crim. Cas. 305.--CAN. 


accused, who was charged with keeping 
4 common gaming house, sold beer, on 
the occasion In question, to the players 
on his premises beld not sufficient in 
itself to justify the inference that 
** gain,’’ within the meaning of sect. 226 
of the Code, resulted to him, where 
there was no evidence that he was 
carrying on the business of selling beer. 
lh. ©. LEMAIRE, 11929) 29 D. L. R. 
7953; 1 W. W. &. 321: 51 Can. Crim, 
Cas. 137 PY 33 Man. ih R. 42.—CAN. 


n iii, -——- —.}]—R. «. Rapinskyv 
(B. G.), [1920] 3 W. W. RD 212: 52 
Can. Crim, Cas. 131.— CAN. 

Sane’ [1090] Dh hie ae 
Orin. Cas, 364; [1928] 3 W. W. R. 


maze 











priattarion aking walee"sit” Sut 
Fost ion @ under sect. é 
of Criminal Code from the finding of 
ete., can be held to have 

all the conditions of 


880 


oards, di 
been esta 


its existence which are“ provided” for 
in the section must be strictly proved ; 
therefore where the search warrant 
under which the Boe, in which they 
were found 1s alleged to havo been 
entered is not properly prover the 
presumption does not exist.—-R. 
LUuMAIRE, (1920) 2 D. lL. R 7053 1 
W.W. KR. 3213 51 Can. Crim. Cas. 187 ; 
38 Man. L. R. 42.-— CAN, 


PART IT. SECT. 2, SUB-SECT. 8. 


301 i. What amounts to suffering 
gaming--Actual knowledge not necea- 
sary — But some pro necessary. |] — 
Where betting lasting for an hour & a 
half with a considerable number of 
men went on ip a reow im a hotel pear 
the bar where the licansee was serving : 
— Held: on the evidence, notwith- 
standing the denial of the licensee that 
he did not know betting was taking 
place, ho was properly convicted of an 
offence under Licensing Act, 1917, 
x. 139.— NonvaL v. NOBLETT, [192d] 
S.A. A RR. 38. -AUS. 

gi. -}—Conviction for allowing 
gambling on premises for which there 
was & retail liquor licence quashed, the 
holder of the licence not having know- 
ledge of the gambling.—R. v. WHELAN 
(1908), 9 W. L. R. 424.—-CAN. 

PART II. SECT. 2, SUB-SECT. 4. 

si. —-— -—— Effect of tnaccuracy.}— 
Held > «ws the inaccuracy was not so 
material or substantial as to mislead a 
stranger if one were to go to the 
locality & attempt to find the place 
intended to be raided with the help 
of the warrant, it did not amount to 
more than a misdescription & was not 
of a nature to vitiate the warrant.—- 
EMPEROR t. THAVARMAL RUPORAND 
(1928), I. L. R. 53 Bom. 367.—IND. 


a i. Invalid-—Effect.}--A con- 
viction for keeping a common goming 
house may be sustained, evon though 
tho scarch warrant, under which entry 
was made, was defective.—R. v. 
PrpGEON (1926), 45 Can. Crim. Ns 
233; 37 B. C. R. 309: 11926] 8 
W. W. It. 765.-—CAN. 

sg. Witness—Required to be examined 
Right to certificate of freedom.}—R. 
v. Scorr, Er & Scorr, [1927] 8. A. 
Ss. R. 492.—-A 8. 


PART HI. SECT. 1. 

310 i. Betting or betting business— 
Not illegal ipso facto.}—Neither in 
India nor in England has the legislature 
gone so far as to enact in express terma 
that betting transactions are illegal, 
but {t fs clear that in both countries 
the logislature regards it as undesirable 
{in the publho intorest that any aesist- 
anoe should be atforded by cts. of law 
to enforce obligations which have been 
created in connection’ with betting 
or wagering transactions.— MITCHELL 
Ha Bag as (1935), I. L. R. 53 Cale. 


PART Hl. SECT. 2, SUB-SECT. 1. 
ek. Pathway—Sole access to three 
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358. Add. Annotations :—As to (4) Refd. Olark v forecast of nine results, b 

° ;: , but no money was 
rey. Pah 2 K. B. 597. As to (5) to be sent with the coupons. ‘Applte. were 
e ee sah estaway, [1927] 2 K. B. 597. summoned for unlawfully publishing a coupon 
aer ; eke a4 a ponnaders v. Abrahams, of a ready-money football betting business 
J . B. 801. contrary to sect. 1 of the above Act. The 
899a. Question for jury.]—R. v. justices found that the majority of the 
278a, ante. persons who bought the newspaper did so 
4018. Holding whist drive.]—Whist drives, where for the sake of the coupon, & that applte. 
an entrance fee is charged & prizes offered, had circulated coupons of a ready-money 
are illegal under Betting Act, 1853 (c. 119), football betting business, & they convicted 
8. 1.—BENNETT vy. HwEns, [1928] 2 K. B. applts. :—Held: the case was typical of the 
510; 97 L. J. K. B. 801; 139 L. T. 335; mischief aimed at by the Act, & the justices’ 
92 J. P. 120; 44 T. L. R. 545; 72 Sol. Jo. decision must be affirmed.—SuTTLB v. CRESS- 
$54; 28 Cox, C. C. 522; 26 L. G. R. 398 WELL, [1926] 1 K. B. 264; 95 L. J. K. B. 307; 
D. - 2 134 L. Ai 144 ; 80 J. ry 33 42 T. Tl. R. 7D; 

23 L. G. R. 605; 28 Cox, (. C. 94, D.C, 
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415a. —— .}—Applts. were the responsible 
proprietors of a four-page weekly newspaper Annotations - —Apld. ‘Turt Publishors ® Davies, [1927] W. N 
which was sold at 6d.a copy, & which had in | 1%, pExpld- Leng (hetMotd Telegraph) v. Silitton, (1629) 


winter a weekly circulation of over 32,000 
copies. The newspaper contained what was 
called a ‘‘ Freo Football Competition ” with 
&® coupon giving particulars of future foot- 
ball matches & a column for the competitors | 
to fill in their forecast of the results, a prize 
of £150 being offered for a correct forecast of | 
all the results & a prize of £100 for a correct 


415b. —— -——-.] TURF PUBLISHERS, Lrp. »v. 
Davigs, [1927] W. N. 190, PD. ©. 
Annotation :-—Apld. Le (SheMleld Telegraph) v. Sillitoa, 
(1929) 1K. Be 466 . weep 
415c. ——— —-——.]—Where a daily newspaper con- 
tained as one among its various features 
coupons in which the names of foot ball teams 
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charge.}—Any person, whether servant 





houses.|—A pathway leading from 
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of 12 noon & i pm, he had ougaged in 


penile land to throe sopatate dwelling- 
ouses, to which it provided the only 
means of access, was entered from tho 
lane shrogeh & gate which was never 
locked :—Held the pathway wos a 
‘public pasaage,’’ a& ‘street "’ 
within Street Betting Act, 1906 (c. 43), 
8. 1.-—-MACKIE v. CROMBIE, [1946] 
S. C. (J.) 29,--SCOT. 


PART III. SECT. 2, SUB-SECT. 8. 


£1. ——— Investment received elsewhere 
than at totalisator itself }— During the 
progness of a trotting club’s meeting, 
totalisator tickets having been suld et 
the members’ & stewards’ stands from 
boxes not situated in the totalisator 
bullding, applt., a servant of the club, 
was convicted of the offence of per- 
mitting an investment on the totalisator 
to be received elrewhero than at the 
totalisator itself —Ucld > an invest- 
ment received in an entirely separate 
building with no connection & no 
attempt at synchronising with the main 
totalisator I. a paynient made elsewhere 
than at the totalisator itself, & applt 
was rightly couvicted under Gaming 
Act, 1908, 8, 30 (3).—-GOGGIN v. YOUNG, 
[1928] N. Zz L. Rn, 753.—N.Z, 

er i. Paraphernaha for conducting 
betiing house.} KR. v BRENNAN & 
NEWLANDA (1929), 49 Can Crim. Cus. 
3514.—~CAN. 


PART III. SECT. 4, SUB-SECT. 1.--A. 


m (p. 438) i. —- - ~—.}--A person 
standing stationarv in a public street 
for a considerable period is not thereby 

Ity of the offence of loitering under 

otterv & Gaming Act, 1917, 8. 40, 
although he has been requested by a 
police constable to cease from loitering. 
—MATTIN v. CURRIE, [1927] S. A. S WR. 
459.—AUS. 

k (p. 439) i. S. P. MUHAMMAD KAIAN 
vo. BR. (1927), I. L. BR. 9 Lah. 255.-—-IND. 

t (p. 440) 1. ol 
Where oertain persons rented an en- 
closure, of a larger enclosure 
abutting on a public road, & invited 
others to come there & make bets -— 
Held: any person found betting there 
was rightly convicted of gambling in a 
public place— R. v. TUISHI. Das 
(1994),-I. L. R. 46 All. 787.—IND. 

sl. Shed—U sed by workmen for meals.) 
—At the a of a WED AD, whe ited 
charged us a place for e 
Pp of betting it wes proved that 
on five dates libelled, between the hours 
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ready-money betting with follow work 
men in a shed in the employers’ pre 
mises. The workmen were allowed to 
use the shed for the purpose of taking 
their meals, but the accused’s betting 
transactions were carried on without 
the pormission or knowledge of his 
employers -- Held: the shed was a 
‘* place ’’ used by the accused for the 
Pans of betting ~—-Younay Darran, 
1929} 8 C. (J.) 17. —SCOT. 


PART III. SECT. 4, SUB-SECT. 1. B. 

ei. --~.} ~—Deft. assocn. was invor- 
porated as & OO. by lettery patent, 
Which were amended by adding certain 
objects & purposr, viz, fo encourage 
horse-racing, to construct, maintain, 
& operate race coures, & other like 
objects & purposes. Phe co. estab 
lished a race course & held race- 
mietings, at which betting on the races 
was permitted, & was convicted under 
Ciminal Code, o¢ 228, 2345, of the 
offences of keep: ag a common betting 
house, & mcording & registering beta 
etc. .- Meld: the co. was not protocts d 
by sect. 235 (2) --2. % LONG BRANCH 
Rivcmna Aagsoen., (1925) 2D. L. RB. 
fo; 458 Can. Crim. Cas. 283; 56 
q) Sa R S0u.—— CAN. 


PART III. SECT. 4, SUB-SECT. 2.—A. 
oi. — Nale of tolalisatur vouchers | 
-A 60. occupying a greyhound race 
cause on which a totalisator was 
erected, & the manager of the totah 
ator, were charged with contravening 
Botting Act, 1453,6. 1. It was prove 
that peraons betting through the 
totalisator purehased youchers Costing 
23. vach, which were marked with the 
name of the dug on which the pur 
chaser desired to bet. These vouchers 
represented the stakes, & after the 
race the whule money staked was 
divided among the backers of the 
winning dog, under deduction of 10 pes 
cent to cover expenses —/eld lis 
bear ser of vouchers entered into 
he betting transactions with each 
other, & not with the co or the 
manager; & the fact that a charge 
was made for the use of the totalisato: 
& for the service of operating it did not 
involve the co. or the manager in @ 
contravention of the secta Libelled 
STRATHERN v. SCOTTISH GREYHOUND 
aoe Co., {1930} 8S. C. (3) 24 - 


363i. Ww eons liable fo penalies 
—Persons bay he »_— Servant tn sole 
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or agent, or on his own account, who 
has for tho time being the ovelnsive 
chargo of promises, & who uses those 
premises for tho purpose of betting, ts 
gullty of kooping or ustnse the premises 
i$ & COMmMon gaming house under 
Gamumg Act, 1908, s. 4, oven though 
he is not the owne, & the ownet fr 
ignorant of the uso to which the 
premises wero put, & though = tho 
premises 80 used aro only part of the 
rromnives of tho owner Davie», 

UTTALI, [1924] N. “4. Li n. 6 , N.Z. 

363 hi. —— Sacenace of hatel Permit 
ting othera to ase premiaca for betting 
gee Oger } Dewey 7 Dro, (1988) 

an R. 121 = (tyz8) A. La. 62, — 


PART HI. SECT. 6. 


415 i.“ B'rinteng or knowingly cir- 
culating couponr’’- Conatruction of 
Football Betting Act, 1920 w, 42), sa), 
2.) - Commission  agen's fasued a 
winted publication centaining coupons 
or use in predicting results of football 
matches offaaing money prizes, 
Apart from tha oupons & mutters 
connected therewlth the paper con- 
tained it little reading matter, & 
the majority of pwechasers bought it 
for the sake of the coupons. The com- 
mission agenta were sonvictad of 
knowhugly priuting & cireniating cf1- 
culars or coupons of a reoly-money 
football betting businucas *~-/leld: the 
paver was o circular or coupon of tho 

usiness of anplts., & conviction sus- 
talned.—-JAMESON v. SINOLAIR, (1925) 
3. C. (J.) 1.--8COT. 

sn. ** Ready-money football betting 
huauncas’’—Newseagents arcttling wit 
publishers monthly.) —~- Cormrisasion 
agents Issucd a printed publication 
containing coupous for use In pre- 
dicting 1esulte of football mnatc hes & 
offering money prizes. It was Issned 
to whulesale newsagents, & distributid 
by them to retall newsagents, who sold 
it to the public. Tho wholesale 
rotall newsagents settled their accounta 
weekly ; the wholesale newsagent 1:an 
monthly accounts with the commission 
agents, who paid the prizewinnoera. 
The prize moncy was paid, although 
the monthly accoants had not been 
sottled .—eld. there was evidence 
on which the trates might hold 
that applta.’ business was a ready- 
monoy fvotball bet’ business — 
JAMEAO' v, SINCLAR, (1935}] 8. C. (J.) 
1.—8COT. 


Cases 415c—449. 


422. 
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were set out, & the public were invited to 423. Add. Annotation :—As to (1) Refd. Pointo. 


forecast the winners of matches in which 
the teams were shortly to be engaged, the 
person who most nearly got the correct results 
receiving a prize:—Held: the proprietors 
& publishers of the newspaper were guilty 
of an offence under sect. 1 of the above Act, 
although the evidence only showed that some, 
& not the majority, of the purchasers of the 
newspaper bought it, who or partly, for 
the sake of the coupon, & although no com- 
petitor was allowed to send in more than one 
coupon from one & the same issue of the 
newspaper.—Sir W. C. Lena & Co. 
(SHEFFIELD TELEGRAPH), Lip. v. SILLITOR, 
{1929) 1 K. B. 366; 08 L. J. K. B. 262; 140 
L. T. 500; 985. P. 26; 45 T. L. R. 04; 72 
Sol. Jo. 810; 28 Cox, C. C. 593, D. C. 


Add. Annotation:—-As to (1) Apld. R. v. 
Dixon, Southampton Justices, Ei p. Porteous 
(1929), 142 L. T. 597. 


v. Cox (1926), 136 L. T. 506. 


424a. ——- Information under Licensing Consolida- 


tion Act, 1910 (c. 24)—-Form of conviction.}-— 
An information was preferred against applt. 
under sect. 79 (1) (b) of the above Act for 
that he, being the holder of a justices’ licence, 
suffered his premises to be used in con- 
travention of Betting Act, 1853 (c. 119). 
Applt. was convicted, & appealed to quarter 
sessions. who allowed the appeal, on the 
ground that the conviction was bad on the 
face of it because it did not specify what 
contravention of Betting Act, 1853 (c. 119), 
was alleged :—Held : applt. was entitled to 
the precise information to which he would 
have been entitled if he had been prosccuted 
under Betting Act, 1853 (c. 119), & the 
decision of quarter sessions was right.— 
PoINTON v. Cox (10926), 136 L. T. 506; 91 
J.P.33; 437. L. R.175; 251. G. R. 101; 
28 Cox, CU. C. 308, D. C. 


Part IV.—Lotteries. 


434. Add. Annotation :—Refd. Kerslake v. Knight 


(1925), 13838 L. T. 606. 


448. Add. Annotations :—Apld. Nowgatec v. Ralph 


eee eee eee 


PART III. SECT. 7. 

1. —— Lottery & Gaming Act 
Amendment Act, 1921, 8. 14.) HOLMES 
A ALICHURCH, [1026) 8. A, 8. R. 255.— 

b fi. —— - ———. + LAMPARD v. WEST, 
[1026] S. A. S. R. 293.—-AUS. 
b Hil. ——— Similar transactions on 


other daysa—Admismble. |-—-VPINCHBEOK 
Cat SON, 11926] Ss. A. 8. R. 379.— 
AUS. 


ee ee ee eee 


ef. -]—-PATERSON %. 
Macpnrnrson, [1924] 8. C. (J.) 38.— 
SCOT. 


© ih, ——- ——~- --—-— Right to onen 
closed envelopes.|—IHeld: the special 
warrant under Betting Act, 1853, 8. 11, 
entitled tho polico to open postal or 
other communications found on tho 
promises, although contained in closed 
onvelopes, for the purpose of ascertain- 
ing whether they contained documents 
rolating (o betting.—STRATHERN |». 

421 {. Power of arreat.jJ—Polico, 
having obtained a warrant to enter a 
xtable (number 4), watched tho stable 
for a period of twenty minutos, during 
which it was visited by about twenty 
men, six of whom carricd what 
appeared to be betting slips in their 
hands. On the police epprosening the 
stable, accused, who had been in the 
stablo all the time, can into a neigh- 
pouring stablo (number 3), one of them 
carry: w bundle of betting lines. 
The police took them back into stablo 
number 4, where they wore searched 
& taken into custody, & the money 
found on them was asceized. Tho 
accused were convicted & sentenced :-— 
Held: the escape of tho accused with 
thair papers from the premises to which 
the warrant applied & the fact that 
they wore thereafter taken back by the 
police to these premises did not render 
the subsequent arrest & scizure illegal 
under the warrant.—MorRIs ». LANG- 

h i. Joint complaint—One 
defendant calling no evi , but wish- 
ing to give evidence for co-defendant— 
Mode of trial.}—HoiMnEs v. ALLCNURCH, 
{1926) s. A. 8. R. 255.- -AUS. 








: 


(1929), 141 L. T. 512. 


Refd. Kerslake v. 


Knight (1925), 183 1. T. 606. 


— — 


sp. <A 1—Principles on which 
court acts.}—R. v. SuiTH (1926), 37 
B.C. R. 248.—OAN. 


PART IV. SECT. 1. 
di,——— ——.]}—PowER v. CANNIFF 
(1859), 18 U. C. R. 403.—CAN. 
da ii. ——- ——.]—LLoyD v. CLARE 
(1862), 12 C. P. 320.—CAN. 


-]}—The accused, who 
was the agent of ao cigarette co. at 
Belfast, published a pamphict advertis- 
ing a prize of Rs.b which could be 
automatically obtained by purchasers 
of Park Drivec ttes. Accused sent 
ten currency notes of Rs.5 each to the 
manufacturers of Park Drive cigarettes 
at Belfast, who put cach note in a 
packet. of cigarettes, mixed those 
packets with other packets which 
contained no notes, & sent them out to 
accused in India. On a prosecution 
of accused under second part of Indian 
Penal Code, s. 2944 :— eld: tho 
scheme published by accused for dis- 


i. cea 





tribution of prizea by lot or chance 
amounted to a lottery.—EMPEROR rf. 
VAZIRALLY (1928), I. L. R. 53 Bom. 57. 


n i, —-~ Bonds wn scrics —-Payment 
not dependent on knowledge or skill. }— 
In a prosecution for a contravention 
of Lottorios Act, 1823, it was established 
that the promoters had formed & put 
into execution a scheme for the sale 
of bonds, each of which entitled the 
holder on certain conditions to £150. 
To qualify for this sum a partimpant 
had first to obtain a bond at the cost 
of ls. either from the promoters or 
rom a friend. “This was the parent 
of a family of bonds which was brought 
into existence by a process of sub- 
sales. The holder of the parent bond 
had to buy from tho promoters four 
bonda for 36. & to sell them to four 
frionds for la. each. ‘These four bonds 
were the first poreretion, & euch of the 
four holders of them had to repeat tho 
same process, thus Ada tho second 
goncration of sixteen bonds into 
existence. The process had to be 
repeated until e sith generation 
of 4096 bonds had come into existence, 


making, for the complete series, 5461 


832 


449. Add. Citations :—04 L. J. K, B. 919; 


ee en, 


133 


bonds. On the occurrence of this event 
the holder of the parent bond became 
entitled to £150. Not only was each 
individual bond a member of a family 
of bonds, but it could itself become the 
parent of a new family, & the holder 
of it was entitled to £150 as soon as its 
sixth geteration was completed :— 
Held: the scheme was a lottery, in 
respect that the occurrence of the event 
upon which oes dae fell to bo made 
could neither approximately pre- 
dicted nor materially influenced by the 
exercise of any knowledge, experience, 
art, or skill on the part of the holder 
of the parent bond.—BaRNgs v. 
eee {1929} & C. CJ.) 41.— 





p i, -~-~ ---— Not denendent on 
skill alone.}- The chance, which the 
joouien in Criminal Code against 
otteries & other species of gambling, 
has in contemplation is the chance or 
risk which the competitor is taking. 
Therefore, in a case where he is required 
to ostimate a number, the prohibition 
apphes unless the correct number can 
be ascertained by skill alone without 
any vloment of chance, evon though 
tho number to be estimated is an 
actually existing number at the time 
the estimate is made.—It. v. IRWIN, 
It. vy. LONG, 11928) 4D. L. 1. 6253 [1928) 
2 W. W. R. 597: 50 Can. Crim. Cas. 
159; 23 Alta. L. KR. 506.—CAN. 


b (p. 454) i. -—— Conducting " mat 
clubs.”"} —Held : a violation of Criminal 
Code, 8. 236 (c) (d).—-k. v. A. dD. 
MURRAY TAILORING, LYrp., [1925] 3 
ee R. 483; 44 Can. Crim. Cas. 346. 


b (p. 454) fi. —— Club distributing 
** chances’ for prizes with mendership 
cards.}—Held: a violation of Crimina) 
Code, s. 236.—R. t. GRATTON (Ont.) 
(1926), 46 Can. Crim. Cas. 41.—CAN. 

b (p. 454) li, Giving purchasers 
of goods tickets for club—Clubd das- 

ing prizes.}-——Heid : a violation of 
Criminal Code, s. 236.—R. v. RODERICK 

b (p. 454) iv. —-—~.}-——R. vo. UNITED 

PROFIT SHARING System, LTD. (Ont.), 
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L. T. 606; 89 J. P. 142; 23 L. G. R. 574; | 
28 Cox, C. O. 27. 


462. Add. Annotation :—Consd. A.-G. v. Walker- 


462a. ——-  -——— 


464. 


464a. 


Annotation :—Folld. A.-G. v. Walkorgato Press, Ltd. , 


gate Press, Ltd.; A.-G. v. Bloomfleld ; A.-G. 
v. Carlton (1930), 142 1. T. 408. 

—- Liability of individual 
directors.]—(1) Liability under ahove sect. 
attaches, if there has been publication of a | 
proposal or scheme for a lottery, although the | 
matter has not actually proceeded to a 
lottery. 

(2) A limited co. is not liable to the penal- 
ties prescribed by above sect., but directors, 
who have issued a proposal jointly with a | 
limited co., are liable. They are, however, 
liable only for one penalty between them in | 
respect of each offence committed.—aA.-G. | 
v. WALKERGATE PRESS, ITtp.; <A.-G. v. 
BLOOMFIELD; A.-G. v. CARLTON (1930), 142 
L. T. 408; 94 J. P. 90; 46 'T. L. R. 177; 
74 Sol. Jo. 106; 28 L. G. R. 235. 

Add. Annotation :—Apld. Ranson v. Burgess 
(1927), 137 L. T. 530. | 
.]——A printer printed & sold to a 
purchaser a set of tickets adapted for use in 
a lottery, but no lottery was then in existence. 
The purpose was that the purchaser should 
institute & carry on a lottery by means of the | 
tickets, by reselling them singly & providing 
out of the proceeds a prize for the holder ot 
the winning ticket. The printer took no 
further interest, financial or otherwise, in the 
matter, beyond the original purchase price 
for the sale of the tickets as a set :—Held: 
the printer was properly convicted of publish- 
ing a proposal or scheme tor the sale of tickets | 
or chances in a lottery contrary to the above 
sect.—-RANSON v. BURGESS (1927), 137 L. T. | 
530; 91 J. P. 183; 48 T. L. R. 561; 25 
L. G. R. 378 ; 28 Cox, C. C. 425, D. C. 























Aveda. ! 


v. Bloumfield ; A.-G. v. Carlton (1930), 142 L. T. 108, 


464b. 


472. Add. Annotation :—Refd. Weddle, Beck v. 





——— Distribution of circulars advertising | 


— <n 





lottery.])—-Resp. employed canvassers to call 
from house to house, inviting persons to 
undertake to buy tea from her regularly. 
ffach week the canvaasers carried with them 
handbills which declared that: ‘‘ To adver- 
tise our famous tea we will distribute among 
our customers cash gifts of £3 & £6,"" as the 
purchaser bought one or two packets of toa 
per week. The circular contmucd: ‘ Each 
customer's name is entered in rotation in 
our ledger & cash gifts are paid out accord- 
ingly.’’ The names & addresses of new cus- 
tomers were entered in the ledger in the exact 
order in which they had been obtained, the 
list of one canvasser’s customers on his return 
to the office being completely entered before 
that of the next was begun. Resp. awarded 
her bonus cach week to the next customer 
whose name was on the list after that of the 
customer last to receive a bonus, provided 
that the customer was still regularly buying 
the tea. The names of customers who ceased 
to buy the tea weekly were struck out of 
the list, thus advancing the names of 
customers below them. It was stated in one 
vf the circulars that during the twenty-four 
weeks ending in June, 1928, resp. had paid 
out £1,920 by way of bonus gifts. Applt., 
a® superintendent of police, preferred an 
information against resp., charging her with 
publishing a proposal or scheme for the sale 
of chances in a lottery not authorised by 
Act. of Parliament, contrary to abovo Act. 
The stipendiary magistrate dismissed the 
information holding that resp. had not 
published a proposal or scheme for the sale 
of chances in a lottery : —Held: there were 
no materials to justify the magistrate in su 
holding. The case must be remitted to him 
with the direction to convict. --ILOWGATR v. 
RaLpu (1920), 141 L. T. 512; 93 J. BP. 1273 
46 'I. LR. 42063 73 Sol. Jo. 253; 27 L. GR. 
4323 28 Cox, CC. 633, D.C. 


-_—— +o ome 


Part V.- -Races and Racecourses. 


Hackett, [1929] 1 K. B. 321. 


483. Add. Annotation :—Refd, Ellesmore v. Wal- 


lace, [1929] 2 Ch. }. 


479. Add. Annotation :—Distd. Ellesmere v. Wal- 


lace, [1929] 2 Ch. 1. 





[1927] 4 D. L. R. 619; 48 Can. Crim. 
Cas. 154.—CAN. 


sq. Conducting lotlery—Sufficrency of 
evidence—-Finding of tickets & 
phernalia.}—Where a charge is 
under Criminal Code, s. 236, evidence 
that tickets & other paraphernalia 
suitable for lottery purposes were 
found on the premises of the accused 
does not amount to a prt 
—R. v. Wonxa SM, [1 ] R,. 
240: 50 Can. Crim. Cas. 231; [1928] 
3. W. W. R. 492.—CAN. 


PART IV. SECT. 3. 
st. Art unions—W hether exempt under 
Crimtnal Code, 8. 236.}—R. v. LEBLANC 
eat (1926), 46 Can. Crim. Cas. 38.— 


PART IV. SECT. 5, SUB-SECT. 1. 
i. ——-.-}—Defts. conducted in 
public a series of games known 4a 
i ra’ bagatelle.’” Bystanders were 
invited to take part in each game on 
payment of threepence to defts. The 


J.8. 


aaenaneNS aempembess sonatas 


mda facte case. 
929) 1 D. L. \ 





484. Add. Annotation : ~Refd. Ellesmere v. Wal- 


\ lace, [1929] 2 Ch. 1. 





—— Se iieeecnamattiiiee mee’ 


winner of a game received from defts. 
the sum of ninepence, & became 
entitled to juin in the next game with- 
out charge: —-Held: dofts. did not 
thereby “* dispose ”’ of any “‘ property ”’ 
within Police Offences Act, 1914, 
8. 88 (b).—DEXELLY vo. MeKvos, (1924) 
Mae ii. 117; {1928] Argus jl. ft. 47.-- 





sw. Sale of gambliny device.J—-A vio- 
lation of Criniinal Code, gs. 236 (b), may 
be proved, although thore is no evidence 
that at the timo of the sale of the devise 
in question, ¢.g., &@ punch board, there 
was & Conscious arrangement betwoen 
the buyer & seller that some property 
would be disposed of by «chance by 
means of the device. ‘The essential 
inquiry is, what is the purpose or 
known Intended use of the device -— 
R. v. Hetan, (1926) 1 D. L. KR. 60; 
{1925] 3 W. W. RR. 724.— CAN. 


PART V. SECT. 1, SUB-SECT. 3. 
+. Coursi Uee of mechanical hare 
—W hether in Gaming & Betting 


833 





| Act, 1912, 8. 7.J)—Rtesp. attended a 


licensed racecourse on which a sport 
consisting of the pursut of a mechanical 
hare by dogs was held, & made bots 
on several of the dogs. He was charged 
before a magistrate with an offence 
under above sect, & tho mugistrate 
held, a9 a matter of law, on the evidence 
before him, that the pursult of a 
mechanical hare by dogs was ‘* Ccours- 
ing ’’ within above scct., & dismissed 
the information ‘—Jield. the pursult 
of a mechanical hare by dogs was not 
‘coursing ” within above sect., 

the determination of the magistrate 
was erroneous in polnt of law.—- 


KKIA0 v. MCLACHLAN (1928), 28 
4. It. N.S. W. 510; 45 N.8.W. WON, 
143. - AUS, 


PART V. SECT. 3. 

484 1. Finalilty of dectsion— Absence 
of final deciswon.j-- Where a challenge 
cup, to be won in a pore ree teen 

clubs, was rusteos 
ander Sr isteamant of trust by which 
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Cases 496-506. 


ENGLISH aND Emere Dicest SUPPLEMENT. 


Part Vi.—Competitions. 


496. Add. Annotation :— Distd. Suttle v. Cresswell 
(1925), 42 TT L. R. 76. 

497. Add. Annotation :—Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 76. 

498. Add. Annotation :—Apld. Suttle v. Cresswell 
(1925), 42 T. L. R. 75. 

501. Add. Annotation :—Refd. Suttle v. Cresswell 
(1925), 42 T. L. R. 76. 

502. Add. Annotution :—As to (8) Refd. Greenberg 
v. Cooperstein, [1926] Ch. 657. 

504a. Determination of order of popularity of 
specified articles.]——The proprietors of a 
number of commodities organised, for adver- 
tisement purposes, a competition in which 
customers were asked to place thirteen named 
articles in the order of their popularity as 
shown by the actual voting of the entrants 
themselves. A nuinber of money & other 
prizes were offered to those whose lists most 
nearly agreed with that shown by the voting 
as a whole. No entrance fee was charged, 
but each entrance form had to be accom- 




















panied by part of a bag or wrapper from one 
of the named articles :—Held: since the 
competitors were not asked to judge the real 
merits of the articles but to guess how other 
people would guess at their popularity, there 
was material on which a magistrate was 
justified in finding that the result depended 
entirely on chance & in convicting the 
advertising manager of the promoters of an 
offence under Lotteries Act. 1823 (c. 60), s. 41. 
—Hiopss v. WARD (1929), 93 J. P. 168; 45 
T. L. R. 373; 27 L. G. R. 410, D. C. 


Annotation Folld. Challis v. Warrender (1930), 91 J. P. Jo. 
504b, --——- Determination of order of popularity of 


theatrical réles.)—CHaLiis v. WARRENDER 
Gee 94 J. P. Jo. 800; 74 Sol. Jo. 849, 


505. Add. Annotation :—Apld. Hobbs v. Ward 
(1929), 03 J. P. 163. 


506. Add. Annotation :—Distd. Hobbs v. 
(1929), 93 J. P. 168. 


Ward 








= — te 





all arrangements pertaining to the 
course, raco, protests & matters ‘‘ con- 
nected with, the welfare of the cup ”’ 
were to be decided by the trustees 
according to certain rules, the ct., 
upon the mere allegation of fraud, & 
before any decision of the trustees, 
refused to exorcise jurisdiction reatrain- 
ing the trustees from par with the 
cup to an alleged winner under protest, 
upon the ground that. one of the win- 
b ng ridors did not go round the course, 
that bei @ mattor of fact for the 
deolaion of the trustees.— Ross v. ORR 


484 ii. -——~ Appcal to committe of 
Turf Club—Powers of committe.) - 
MONTGOMERY 7. LER SreErRe (1926), 
29 Ww, A. L. R, 70.—AUS. 


PART VI. SECT. 1. 


adi.-—— —- Receipt of money with 
couponsa—Whether offence under Strect 


Betting Act.)}—In a complaint under 
Street Betting Act, 1906, it was proved 
that accused received in the street 
from various persons a large number of 
slipe accompanied by sums of money. 
The slips were odd pieces of paper, 
upon each of which were written the 
names of at least one group of sane 
football teams, to which was added a 
name, number or other symbol, for 
identifying the sender of the olip. 
Accused did not submit liste of football 
teams for the purpose of selection 
the names of such teams bein selected 
yy the senders of the slips from Hete 
of teams advertised or reported in the 
publis pross to play on the Saturday 
ollowing the date on which the slips 
were received by accused. The teams 
selected were those which the senders 
of the slips predicted would be winning 
toams on that Saturday. Along with 
each slip was sent 1s , the understanding 
being that, after the results of the 
matches were published, accused would 
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examine the forecasts made, & thore- 


after would deduct from the money 
received a sum in name of commission, 
& hand over the balance to the persou 
sending in the correct forecast if only 
one forecast was correct, or, if more 
than one forecast was correct, an equal 
share of such balance to each of the 
senders of correct forecasts. If no 
correct selection was sent in, thero 
was no distribution, & the whole 
coutributions were carried forward to 
the next week; which procedure was 
repeated until a correct forecast was 
made, or until the end of the football 
season arrived, when if there had been 
no correct selection received, the 
money in hand, less a commission to the 
acoused, was distributed among those 
who had sent 1t :-—Held: accused was 
engaged in betting transactions & was 
guilty of an offence under Strect 
Betting Act, 1806—YEUDALL  v. 
re {1928) 8S. Cc. (J.) 54.— 


10. 


15a. 


31. 


37. 


5ia. 


GAS. 


Vol. XXV. Cases 10—62, 


Part Il.—Lands and Works. 


Add. Citations :—94 L. J. Ch. 382 ; 183 L. T. 
565; 89 J. P. 177; 23 L. G. R. 525. 


—— -—— Country road.}—The word 
‘** street,” as used in Gasworks Clauses Act, 
1847 (c. 15), s. 6, is not necessarily confined 
to what is ordinarily known as a strect, & 


over which there is a public right of way. 
A country lane with certain residences 
abutting upon it may be a strect, although 
it has not been dedicated to the public & no 
public right of way exists. —DAVIkEs 9. Rreon 
CoRPN., [1928] Oh. 881; 97 L. J. Ch. 4793 
189 L. T. 636; 92.5. P.35%; 261. G. R. 530. 


Part I1l—Supply of Gas. 


Add. Annotation :-—Refd.Scammel]l v. Hurley, 
[1929] 1 K. B. 419. 


Add. Annotation :—Refd. R. v. Electricity 
Comrs., Ex p. Yorkshire Electric Power Co. 
(1927), 91 J. P. 191. 


Add. Annotation :—Mentd. Re Quintin Dick, 
Cloncurry v. Fenton, [1926] Ch. 992. 


Duration of agreement to supply—Power to 
terminate. ]—In 1906 a co. was incorporated 
by statute to supply gas in a certain area in 
the place of a limited co., & by sect. 7 the 
statutory co. took the benefit of all contracts 
%& engagements of the limited co. which had 
been supplying gas to the defts., an urban 
council, for public lighting. In 1909 the co. 
entered into an agreement under seal with 
the council in which 1t was recited that before 
the passing of the Act ‘it was agreed by & 
between the predecessors of the gas co. & the 
council that the agreement then in force for 
public lighting should continue to remain in 
force & be binding on both parties until 


vperative part of the agreement the co. 
agreed to light all the public lamps within 
the district “from & after tho first day in 
Sept. in every year up to the following first 
day of May inclusive ” on certain terms; & 
provisions were made for increasing the 
number of lamps. There was no provision as 
to the period for which the agreement was 
to run or giving either party a right to 
determine it. By a supplemental agreement 
dated June 30, 1921, the times of lighting & 
the charges were varied, & clause 1 ae 
provided that new lanterns supplied by the 
co. should become the property of the council 
without payment after fifteen years if the 
agreements continued for so long, ‘ & if 
the said agreements be determined before 
the expiration of such period" the council 
were to pay forthem. On Apr. 30, 1927, the 
council gave notice to determine the agree- 
ment on Aug. $1, 1927 :—Held: haviug 
regard to the recitals in the original agree- 
ment & clause 1 (¢) of the supplementary 
agreement & to:the nature of the contracts 


the council should determine the same,” & 
‘it has been deemed desirable by the 
said parties hereto that. the terms of the said 
agreement for the public lighting shall be 
set out as hereinafter mentioned.” 


tha 


Gas Co. 


By the 


Councin, (1026) Ch. 447 ; 
138 L.'T. 723 ; 
72 Sol. Jo. 225; 26 1. G. BR. 325, C. A. 


they were determinable by notice.- -CREDITON 


Urban Disrreer 
07 L. J. Ch. 184; 
92J.P. 70; 44°T. 1. RR. 369 ; 


CREDITON 


Part IV.-—Protection of Property of Undertakers. 


62. Add. Annotation :—As to (2) Refd. Brooke v. Bool, [1928] 2 


PART III. SECT. 2, SUB-SECT. 5. 
sa. Powers of municipaluy as under- 
sg TH power to surcharge for delay 
yment.}—A municipal corpn., 
though ft jt may allow discounts for 
prom t payment for supplies of gas or 
city, cannot surc e for delay 
i be ayment unless it is given statutory 
authority so to do, & no such Aroma vie 

at present exists.—NELS 


Crry 
CORPN. v. BUSBRIDGE, 11930). N. Z. 


L. R. 269.—N.Z. 


PART III. SECT. bey SUB-SECT. 6. 


sb. Refusal to pay increased rates— 
Right to cué off aa Ns Natural 


Gas Conservation Acts, 1921 (c. 17), 
& 1922 (c. 23), were valid.— SANDWICH 


v. UNION NATURAL Gas Co. (Ont.), 
(1095) 4 D. L. R. 795; “0., (1925) 2 
D. L. R. 707; 56 O. L. 1. 399.—CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 


621i. Gas main—Damage by sub- 
sidence. co. opened a strect in 
a city ‘& laid down a gad main. The 
city corpn. constructed an under- 
ground drain, & by reason of & sub- 
sidence of the drain, the gas main was 
ha eiow The co. opened whe street & 
the gas main & the corpn. 

tated the orain & roadway. Inan 
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K. B. 578. 


~ —_ _ 


action by which the corpn. sought to 
recover from the eo, the cost of such 
reinstatement, the oo. by countorelaim 
sought to recover from tbe corpn the 
cont of Ad paar the gus main. J/ickl: 
the Habllity of the corpn. for the 
damage to the yas malin depended 
upon nigligence in the cacreie of its 
statutory powers Caueihg UNnec ossUry 
daipage to thy co., & the onus of proving 
auch negligence had not been disse 
churged by the co—- Mr tROPOLYITAN 
iad ar he MELBOURNE CORPN., (1925) 
V. L. R. 132; 38 Gh. kt. 6; 31 
Argus i "R. 95, - AUS. 


Cases 99—135. ENGLISH AND Empire Digest SUPPLEMENT, 


Part V.—Negligence and Nuisance.—Liability of 
Undertakers. 
99. Add. Annotation :—Refd. Sheffield Corpn. v. Kitson, [1929] 2 K. B. 322. 


Part Vill.—Gas Supply in the Metropolis. 


114. Add. Annotation :—Consd. A.-G. v. County of bury & Fordingbridge District Drainage 
London Electric Supply Co., [1926] Ch. 542. Board v. Southern Tanning Co. (1920), Ltd., 
125. Add. Annotation :—As to (1) Consd. Salis- [1927] 2 K. B. 566. 


Part X.---Undertakings without Statutory Powers. 


185. Add. Annotation :—Mentd. Musical Performers’ Protection Association, Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 485. 


PART V. SECT. 1, SUB-SECT. 1.—B. qa es evade jndalation of ous a4 So, were dt ee sek ae 
. For “ Escape as from in”  connections—Destruction of buildings by o.v. R. y. iL. R. 5645; (1926) 
sed ‘“* Kacape a fp tia Udi ped pons ee fire following crplosion.}—Held: the S.C. R. 109.—CAN. , : 
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Vol. XXV. Cases 17-108. 


GIFTS. 
Part Il—Capacity to Give and to Receive Gifts. 


Wimbledon & 
Tuely 


Add. Annotation :—Refd. 
Putney Commons Conservators v. 
(1930), 47 T. L. R. 17. 


Add. Annotation :-—~Apld. 
Putney Commons Conservators v. 
(1930), 47 T. L. R. 17. 


——.}—It is within the powers con- 
ferred upon the Wimbledon & Putney 
Commons conservators (a corpn. constituted 


17. 


Wimbledon & 
Tuely 


19. 


19a. 





under the provisions of the Wimbledon & 
Putney Commons Act, 1871) to pay pensions, 
annuities, or superannuation allowances to 
persons in their service who shall retire from 
such service by reason of age, infirmity, or 
otherwise.—WIMBLEDON & PutNgsy Com- 
MONS CONSERVATORS v. TUELY (1930), 47 
Tt. R.17; 7£ Sol. Jo. 819. 


20. Add. Annotation :—Refd. Deuchar v. 
Light & Coke Co., [1926] A. C. 691. 


Gas 


Part I11.—Gifts inter vivos. 


Gift for public purposes—Whether formalities 
for compulsory acquisition apply.j] — The 
formalities required for the exercise of the 
compulsory powers given by statute for 
taking land for public improvements have 
no application to the case of a voluntary 
gift of land.—MICHAUD v. MONTREAL (CITY) 
(1923), 92 L. J. P. C. 161; 129 L. T. 417, 
-J—Declarations by an intestate, that he 
meant that a person with whom he resided 
should have his furniture & effects for what 
be owed her :-—Held: sufficient to entitle 
such person to take, & retam possession of 
the property.RoysTon v. HANKEY (1833), 
3 Moo. & S. 381. 
Add, Citations :—swh nom. BINION v. SLONR, 
Freem. Ch. 169; Nels. 68. 
——-—.]— ANON. (1667), Freem. Ch. 128 ; 
22 E.R. 1104. 
73b. —— — -.]—SHALES uv. SHALEY 
Freem. Ch. 252; 1 Iq. Cas. Abr. 382 ; 
E. lt. 1191. 
——.|—When a father purchascs 
property with his own money, & takes a 


26a. 


54a. 








(1701), 


22 


83a. 





— ee eee eee —_ — 


PART I. 


103a. - — .| 


| sfnnolation 
$71. 


hundred scals alleged to have beon 


conveyance in the name of lus son, the 
law presumes it to be an advancement for the 
son, & not a trust for the father. Those who 
ulege that 1t 1s a trust are bound to prove 
it, & the evidence for that purpose consists 
maunly, if not exclusively, of contemporaneous 
circumstances. Testator has transferred pro- 
perty mto the names of his sons :—eld: they 
were advancements, but there being doubts 
as to lis solvency at the time, inquiries were 
directed on the point. —CuRIsTy v. COURTENAY 
(1819), 13 Beav. 96; SL i. R. 38. 

Annotation — Consd. Batstoue v, Salter (1870), T. R. 19 Eq. 

210. 

88a. Business in son’s name Receipt of profits 
by father ~Presumption of advancement. |— 
Lewis & Barpnr vo, Picvenick (1030), 74 
Sol. Jo. 107. 

Re COLLINSON, COLLINSON Uv. 

COrLINSON (1853), 3 De G. M. & G. 409; 21 

L. T. O. S 234; 43 WW. RR. 160, L. C. 

Consd. Benuct v. Bennet (1679), 10 Ch. D. 


108. Add. Annotation. -Refd. Gopeckrist Gosain 


©. Gungapersaud Gosain (1854), 6 Moo. Ind. 
\pp. 02 





~ ~e 


GARLAND v O' Remy (1911), 44 
“ G R 197. CAN, 


2 i. Essentials of gift--Transfer of 
property—Intention alone insufficient } 
JaRvis v. Jarvis, [1926] 3 D. L. R. 
897.—CAN. 


PART III. SECT. 1, SUB-SECT. 1. 
b §. ——.)—McMourcny cv. Strwarr 
(Alta ), [1926} 3 D. L. R. 448, [1926] 
2 ° W. R. 463.—CAN. 

sh. Purchase by father for pupil 
daughters—Drsposition & reyistratun 
wn daughters’ names.J—Hed: the 
father made a complete & 
effective donation.— LINTON v. INLAND 
REVENUE Comems., {1928] S. C. 209; 
13 Tax Cas. 448.—-SCOT. 


PART III. wan 1, SUB-SECT. 2.— 


- (a). 
{. -———.]——DICKSON v. CHAVBER- 
429; {1927} 


LAND, [1927} 2 D. L. R. 
1 wv .R.794; 22 Alta. L. R. 393.— 


| What amounts to — Conduct 


sd. 
recognisng right of donee.}—-GRIFFITHS 


v. CARLETON (1927), 30 W. A. L. R. 1.— | 
AU: 


PART III. pecr iho 2.- 


36 vi. a mh an action of trover 
brought to recover the value of eight 


wrongfully taken at the soul-fishery, 
it appeared that pitf. hud found a 
quantity of seals panned & flagged 
by one W , who had abanduned then 
hitoself, but had sent a messave to 
dcft. that he iight take the scals po 
left on the ice. Deft procceded to tho 
locality where the seals were & found 
that gue had taken somo of them on 
board his vessel, had counted others of 
the patch, & was in the act of tahing 
on board his vessel the remaindcr, his 
crew bemg then in charge jycft 
then took charge of the remainder of 
the sealyb & had them conscyced on 
board his own vessel, & refused to 
ermit pitf. to participate in the same 
n an action by pitf for the seals so 
taken the jury found for pitf , ona 
Trulo nist to set aside the verdict — 
Hell: there was a valid gift from W 
to deft. such as would cause a k gal 
transfer of property, &, further. it 
was in the power of W. to tran-fcr 
j proper floating on the sea which he 
1ad himself the power to secure 

DOYLE v. BARTLLTT (1872), » Nfld 
lL R. 445 -—NFLD, 


PART III. SECT. 1, SUB-SECT. 2. 
B. (c). 


511. Whether immediate gift untended.) 
837 





PART IIL. ae . SUB-SECT. 2. — 
» (@). 

| ni. — - To bank muaager.)—The 
Payee of a promiszory note payuble on 
demand left it with his bank for tho 
surpose of having the intorest on it col- 
ceted. an canoe he indorsed the 
note to his nepbew Joft it with tho 
bank manager, telling him that ho 
wished to collect the interest on [t while 
he lived & to have the note delivered to 
| his nephew on bis death, & the manage1 
{ 

| 


put the note into « large envelope in 
the bank which hed documents 
belonging to the nephew — ied: 
there had been # completo gift inter 
vives 6Of)6 othe) note.— DICKHON — v,. 
CHAMBERTAND, (1926) 3 D. & R. 765; 
{[1o26}2 W.W. 570, 22 Alta. L. i. 
270. CAN. 


PART II! SECT. 3, SUB-SECT. 3. 

113 i. Contrary intention of donor 
Investments as trustee for daughters.j\-— 
lield the circumstances did not rebut 
the picsumption that the money was 
intendcd as an advancement to thu 
| children JONES v. KINNBAR (1882), 





lo N. S. R. (4 R. & qd.) 1.—CAN. 


Cases 119--276a. 


119. Add. Annotation :—Refd. Lewis & Barder v. 


Piczenick (1980), 74 Sol. Jo. 107. 
128. Add. Annotation :-—Mentd. Re Binns, Public 
hanes v. Ingle, [1929] 1 Ch. 677. 
—-—-.]—BERKLEY _ v. 
(1782), 2 Ver. Sen. 533; 28 E. R. 340, i C. 
Aenanon: i~Mentd. Soltau v. De Held (1851), 2 Sim. N. S. 


171, Add. Annotation :—Consd. Re Wilkinson, 
Page v. Public Trustee, [1926] Ch. 842. 

172. Add. Annotation :—Consd. Cohen »v. Sellar, 
[1926] 1 K. B. 636. 

173. Add. Annotation :—Consd. Cohen v. Sellar, 
[1926] 1 K. B. 636. 

174, Add. Annotation :—Consd. Cohen v. Sellar, 

[1926] 1 K. B. 536. 

Add. Annotation :---Consd. Cohen v. 

{1926] 1 K. B. 536. 


175a. -]—(1) If a man who has 
promised to marry a woman, & has given to 
her an engagement ring in contemplation of 








YDER 


175. Sellar, 
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Digest SUPPLEMENT. 


marriage, refuses without legal justification 
to carry out his promise, he cannot demand 
the return of the engagement ring. 

(2) Semble: if a woman who has received 
an engagement ring in contemplation of 
marriage refuses to fulfil the conditions of 
the gift & to carry out her promise, she must 
return the ring. 

(3) Semble: if an engagement to marry be 
dissolved by mutual consent, then in the 
absence of an agreement to the contrary the 
engagement ring & like gifts must be returned 
by each party to the other.—CoHEN v. 
SELLAR, [1926] 1 K. B. 536; 95 L. J. K. B. 
629; 185 L. T. 21; 42 T. L. BR. 409; 70 
Sol. Jo. 505. 


Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 


Add. Annotations :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Mentd. 
Oldham v. Sheffield Corpn. (1927), 136 L. T. 
681; Addie R. & Sons (Oollieries) v. Dum- 
breck, (1929] A. C. 358. 


191. 


192. 


Part IV.—Incomplete Gifts. 


2086. Add. ‘Annotation :—Distd. Royal Mxchange 
Assce. v. Hope, [1928] Ch. 179. 
227. Add. Annotation :—Overd. Re Swinburne, 
Sutton v. Featherley (19265), 70 Sol. Jo. 64. 
228. For the para eau in original volume sub- 
stitute the following paragraph :— 
—— Non-payment due to suspicious signature 
—Subsequent death of donor. |—A lady, in her 
last. illness, gave a cheque for £700 to a 
erson with whom she had lived for some 
ime, & the cheque was duly presented but 
not honoured, owing to the signature being 
of a very shaky & doubtful character. The 
donor died before the cheque could be again 
 eiaiaan eg :—Held: the cheque not having 
een paid, there was no valid & effectual gift 


of the money to the donee.—Re SWINBURNE, 
Sutron v. FPEATHERLEY, [1926] 1 Ch. 88; 
95 L. J. Ch. 104; 184 L. F. 1213; 70 Sol. Jo. 
64, O. A. 

Compare original volume, p. 542, No. 292. 


259. Add. Annotation :—Distd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


268. Add. Annotations :—Apld. Re Comberbach, 
Saunderson v. Jackson (1929), 73 Sol. Jo. 403. 
Refd. Jenkins v. Jenkins, [1928] 2 K. B. 501. 


269. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 


276a. ——— Incomplete gift of real estate.]—Re 
CoMBERBACH, SAUNDERSON v. JACKSON (1929), 
73 Sol. Jo. 403. 


ag Ill. SECT. 7, SUB-SECT. 1. 


a. Gift subze ct to condition—W hether 
abyeolute gift d> condition vord—Or gift 
f life estate.) -—-AMIAD KUIAN v,. ASHRAF 
Kran (1929), 56 1. I. ind. App, 213.— 


PART III, SECT. 7, SUB-SECT. 2. 


172 v. —-—-——.}-~-A present 
twmade by an ongaged man ‘to his flancéo, 
in view of marriago, & intended for tho 
use of both of them during their court- 
ship & after thcir marriage, is recover- 
able i his peeronal representative 
where ho dies bofure the marriage & 
during the nontinuanee of the eng 

meont.—SHEPPARD v. ey tial as {19 81 
3D. L. R. 347; ; (1928) 3 . 1. 236 
23 Alta. L. jit. 4 


PART IH. SECT. 8. 


187 i. Onus of proof on donee— Grant 
urporang to be far consideration.” 

@ conveyanco or mtg. ~ is 
expressed to be for valuable considera - 
tion, but the fact is that none was paid, 
nothing but the clearest evidence can 
avail to show that a gift was intended. 
Where there is nothing but the instru- 





mont itself before the ct. from which 
to draw conclusions, it must be held 
to be the exclusive & conclusive cvi- 
dence of the contract between the 
arties.—JOHN DEHKRE PLow vie 
ae v. PETERS & SPOHN, (1929) 
D. L. KH. 108; 238. L. R. 218; aos 
aw Ww. Rt. 686.— CAN, 


PART Il. SECT. 10, SUB-SECT. 2. 

sm. Geft of land subject to mortgage. }— 
Where a father makes a gift of land to 
his son, the presumption is that it is 
made eu biecr to mtges. which then 
oe et eee the land, includ- 
ing Horse had not been 
veriatered at the  aata of the gift.— 
ORENCZUK v. DoOLINnsKy (Alta.), [1927] 
3 Ww. WwW. R. 696.—CAN. 


perine IV. ne 1, SUB-SECT. 1. 


MORTON v. BRIGHOUSE, 
rgath 1D. 1 1D.1 .R. 1009; [1927] 8. Cc. R. 


PART IV. SECT. 2, SUB-SECT. 1.—B. 


ri, —— Docunent not completed— 
Nor proved to be document made by 
donor, }— REILLY vt. WOODWORTH (1924), 


838 


fer Mee certificate of title—Before 


51 N. B. h. 153.— CAN. 
aha IV. SECT. 2, SUB-SECT, 2. 
i. —— .J—-Hovey v. 


PART IV. SECT. 2, SUB-SECT, 3. 
c i. ——~.]— Re JENKINS & Bras v. 
VULCAN IRON WORKS, BRAY v. VULOAN 
IRON WORKS (BO), | ) [1927] L ’D. L. R. 
1099.—CAN. 


ee 


PART IV. SECT. 3. 


p. Donor repossessing himself of trans- 
cole 
reqastered. }—Registered owner of 
th intention of making a gift of * 
to &., delvered to the father of S. a 
transfor of the land to S. & the duplicate 
certificate of tatle. He subsequent! 
repobsessed himself of the tranafer 
oegdeconce fey beter S. had an opportunity 
the transfer which he 
dostroved Held : the inchoate gift 
to 8. was effectually revoked & 8S. was 
not entitled to be recorded ag owner 


9D. L. R. 193; 
8 W. W. R. 1077.—CAN. 


Vol. XXV.—Gifts. Cases 208—390a. 


Part V.—-Gifts mortis causa. 


202. Add. Annotation:—-Ae to (1) Consd. Re 887a. ---.] —Where testator, in his last illness, 











winburne, Sutton vy. Featherley (1925), 70 said he wanted to leave something to C., & 
Sol. Jo. 64. then directed her father to get mtge. deeds 
294a. -]—Semble : when testator, out of a box in his rodm, & said he should 
in his lifetime, hands over to a person a sum give the deeds for C., & handed them over to 
of money, & directs him, out of it, to pay the her father:—Held: the gift was a good 
expenses consequent on his sickness, & in case donatio mortis causd, & the donee was 
of death, his funeral expenses, such money entitled to the money secured by the deeds.— 
floes not pass under the will.—ZIn the Goods of Ite PATTERSON, MITCHELL v. SMITH (1864), 
Toomy (1864), 3 Sw. & Tr. 562; 34 L. J. 10 L. T. 520; 10 Jur. N.S. 578; on appeal, 
P. M. & A. 3; 28 J. P. 824; 13 W. RB. 106; 4 De G. J. & Sm. 422. 
164 EH. R. 1393. 847. Add. Citations: —05 L. J. Oh. 204; 183 L. 'T. 
827. Add. Annotation :—Refd. Re Swinburne, 485. ee 


Sutton v. Featherley (1925), 70 Sol. Jo. 


872. Add. Annotation :—Refd. Re Swinburne, 


ee. ———,]— Re WHILE, WILFORD v, WHILE Sutton v. Featherley, [1926] Ch. 38. 

[1928] W. N. 182. 399a. Donee with access to keys — Presumption 
331. Add. Annotation :—Refd. Re Swinburne, of fraud.] —Simms v. Cox (1824), 3 L. J. O. S. 

Sutton v. Keatherley (1925), 70 Sol. Jo. 64. kK, B. £4. 


PART V. SECT. 1. PASH Sc COSTRIN) [1925] 1 R186. 


sr. Grounds, te settang asude-—Undue IR. 

myluence—Gt rishvoner to parish ; _ 
pec lpge gaara POW ALEER, 11928] PART V. SECT. 2, SUB-SECT. 2. 

= i mortes cuus@ may bo made by the donor 
P seri at arlaa e ee Pi se lacing money upon deposit receipt 
stock by Banke of England & Ireland.}— {2 the joint namey of himalf & the 
Neither the receipt issued by the Bank poonl it to thacdanes ja cumeiane de: 

y feree of India 

a England Last a ree hich livery, & a dircction by the donor to the 
# per cent. stock, PA onneration cence to maho certain payments out 
eth gr ee oe ‘Oh hare ini the of the monoy docs not invalidate the 
stock transferred,” nor the receipt meee we Im Manrin (1924), 09 
issucd by the Bank of Ireland to a i 
transferee of 3 per cent. local loans PART V. SECT. 2, SUB-SECT. 2. 
stock, can be the subject of a donatio . (ft). 
mortis causd.—Re M'Why, RYAN v. 341 i. Life insuranc policy— Docu- 
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ment delivered to thnd party for dane. j- 
Flcld > all the essential conditions of 
& valid & offer tual donatio mortis cauad 
had been established - NULNON v 
PRUDENDSAL AHSURANGR Co., [1920] 
N. I. 11. hac IR 


PART V. SECT. 3, SUB-SECT. 3. B, 


37T4Vv. - ——~- | Lhe delivery by 
& person tin ertremis of the keys of bis 
safe, accompanied by the words, * They 
lead to evervthing Ll havo gout, hee 
thing | have got is yours "2 Deld 0 
operate as a donatio mortis coued of the 
things in the safe other than the mone 
in a bank represented by a pass book 
found in the safe—CuUsACK wv Day, 
[19%] §’ D L. LR 1028, [1925] 2 
W. W. i. Tle. CAN. 


Cases 18—345. 


GUARANTEE AND 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


INDEMNITY. 


Part |.—-Characteristics of Guarantee. 


13. 


Add. Annotation :—Generally, Mentd. Re Harrington Motor Co, (1927), 44 'T. L. R. 58. 


Part Il_—Requisites of Guarantee. 


Add. Annotation :—-Distd. Hardic & Lane v. | 121. Add. Annotation :—Refd. Hardie & Lane v. 


Chilton, [1928] 2 K. B. 306. 


Bank, Ltd., Bomze v. Bomze (1930), 47 134. Add. Annotations :—Refd. Hall v. 1. R.Comrs. 


(1926), 185 L. T. 759; Lewis v. Cammell, 
Laird & Co. (1929), 22 B. W. C. C. 410. 


Part I1l_—Proof of Guarantee. 


41. 
Chilton, [1928] 2 K. B. 306. 

45. Add. Annotation :—As to (2) Refd. te Lloyds 
T. L. R. 38. 

88. Add. Annotation :—Refd. Hawkesworth v. 
‘Turner (1980), 46 'T. L. R. 389. 

185. Add. Annotation :—Mentd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. 7.. R. 76. Store Co. 

208. Add. Annotation :—Mentd. Jones v. Great 
Western Ry. Co. (1930), 47 T. L. R. 89. 

257. Add. Annotation :—Refd. Royal Exchange 
Assce, v. Hope, [1928] Ch. 179. 

205. Add. Annotation:— Apld. Farr, Smith v. 
Messers (1927), 44 T. L. R. 48. 

PART I. 
bi, ——- Original distinguished the |, husband's 





from collateral contract.) Re THOMSON, 
11902712 D.L. R. 264; 600. L. R. 165. 


13 i, -]—The more fact that a 
particular agreement may terminute 
n @ ability for the dobt of another 
does not. ake it a guarantee instead 
of an indemnity where tho former is 
not _ its immediate or main object.- - 
MCPHERSON v. FORLONG, [1928] 3 
W. W. KR. 45; 87 Man. L. R. 608.— 
CAN. 

sa, Distinguished from direction to 
furnish goods on credit of principal.) -— 
GRASETT v. HUTCHINSON (1860), 10 
Cc. P. 265.-~CAN., 


sh. Distinguished from novation of 
contract. J-—-NATIONAL Poids & TREAVE- 
Ing Co. & Bui River Poin & Typ 
can C.), 11929) 3 DD. TA. RR. GBs. 


PART II. SECT. 1. 


so. Fidelity  guaranice — Primary 
obligation of principal.}J-——-R. v. BLACK 
(Ont.) (1899), 8 Exch. C, R. 236.—CAN. 


PART II. SECT. 8, SUB-SECT. 2. 


ii. —— For benefit of third 
party.j—Where a marric woman 
signs an instrurnent at the request of 
her husband, not for his benefit, but 
for the accommodation of a friend or 
relative of his, the cvidenco necessary 
to prove that undue influence was 
excrejacd by the husband must be 
much stronger than would be necessary 








bad the signature been obtained for 
benefit.—W ATKINS 
(J. R.) Co. v. NosBerRT (Alta.), [1926] 
1 ae R. 526; (1926) 1 W. W. It. 156. 





For benefit of husband.] - 
See WusBAND & Wire, Nos. 1370 i, 
1370 ti, post. 


PART II. SECT. ¢, SUB-SECT. 1. 


55 vi. —-—-. ]}+-Ca MPBELL v. McoISAac 
ete 9N.S. RR. (8 G. & O.) 287.— 


65 vii. --— .J] 2. had a contract 
with deft.. the owner of a building, to 
do some Work thereon. VPitfs. supplied 
Rh. on credit, with material for the 
work; &, alleging a promise by deft. 
tw pay for the material if lt. did not, 
sued deft. as upon a guarantee, HK. 
having failed to pay: —2ield: there 
being nothing in the evidence to 
suggest that thero was any burgain 
with deft. that pitfs. would not register 
a mvchanic’s lien on deft.’s property, 
there was po consideration for the 
alleged promise of deft.—ERSKINE- 
Sauti Co. v. BORDELEAL, [1929] 2 
D.L. R. 877; 63 O. L. R, 621.— CAN. 


PART Il. SECT. 4, SUB-SECT. 3.—A. 


sd. Agreement by bailce to deliver goods 
to purchaser— Promise vendor to 
indemnify batlee against lose +f goods 
not according to cuntract.}—Held: the 
agreoment to deliver, & not the delivery 
itself, formed the consideration for 
the promise to indemnify.-- CUNNARD 
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323. Add. Annotation :— Retfd. Franco-British Ship 


vw. Compagnie des Chargeurs 


Francaise (1926), 42 T. L. R. 735. 


845. Add. Annotations :—Distd. Reckitt v. Barnett, 
Pembroke & Slater, [1929] A. C. 176. Refd. 
Lloyds Bank v. Chartered Bank of India, 
Australia & China, [1929] 1 K. B. 40. 


v. PLUMMER (1844), 4 N. B. R. (2 Kerr) 
418.— CAN. 


‘PART II. SECT. 1, SUB-SECT. 1.—-A. 


se. Verbal agreement of quarantce 
or surelyship.j—Held : unenforceable 
because of Stat. Frauds. —DOYLE v. 
McKInnon, [1925] 3 D. L. R. 334; 57 
O. Ll. R. 104.—CAN, 


PART III. SECT. 1, SUB-SECT, 1.—B. 


sf. Promise to guarantee dividend & 
stock.}—~—-Hield : not a guarantee to 
which Stat. Frauds, R. S. O., 1914 
(c. 102), s. 6, applied.—QUANCE ov». 
Brown, {1926] 2 D. L. R. 824; 58 
O. L. R. §78.—CAN. 


PART III. SECT. 1, SUB-SECT. 2.—A. 


196 iii. ——.J]--TUPPER ¥. CROWE 
van 15 N.S. R. (3 R. & G.) 261.— 


196 iv. —— .}—Cank tv. BANK OF 
MONTREAL, [1929] 3 D. L. R. 54; 63 
O. L. R. 544.—- CAN. 


sq. Representations within C. S. U.C., 
c. 46, 8. 10—As8 to solvency of trader— 
Necessity for writing.}—MCLEAN uv. 
DUN (1877), 1 A. R. 153.—CAN, 


PART II. SECT. 2, SUB-SECT. 2. 


263 i. Promise to stranger—Surety, 
gecran. or bar.}—A promise to 
ndemnify one who is a _ surety, 
guarantor or bail for a third person is 
not within Stat. Frauds.— McPHERSON 
v. FORLONG, [1928] 3 W. W. R. 45; 
37 Man. L. R. 508.—CAN. 


Vol. XXVI:—Guarantee and Indemnity. Cases 368—809. 


Part IV.—Interpretation. 


368. 
407. 


Assce. v. Hope, [1928} 


Add. Annotation :—Mentd. Royal Exchange 
Ch. 179. 
Add. Annotation :—Mentd. Kimber Coal Co. 


v, Stone & Rolfe, [192617 A. C. 414, 


421. Add. Annotation :—Refd. 
Bank of Canada (1925), 95 L. J. P. C. 17. 


Allon v. Royal 


Part V.—Liability of the Surety. 


445. 


358. 


Add. Annotation :—Refd. 
(1928), 189 L. T. 250. 


479. 


483. 


602. 
571. 


574. 








Add, Annotation :—Mentd. Re Kenton, Ex p. 
Fenton Textile Assocn. (1930), 99 J. J. Ch. | 


Smith »v. 


Add. Annotation :—Generally, Mentd. Den- 
nerley v. Prestwich U. D. C. (1929), 141 IL. T. 


Add. Annotation :—As to (3) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 


Add. Citation :—11 Exch. 623. 


608. 
Wood 
628. 


631. 


2 205. 


1 Ch. 





679. 


. Pembroke & 
Mentd. Kreditbank Cassel G. m. b. 


aldd. Annotations: — 


consideration.] - See LANDLORD & THNANT, 
No. 41428.” 

Add. Annotation :-— Expld. Elder v. Northcott, 
[1930] 2 Ch. 422. 

Add. Annotations :--Apld. Re Houlder, [1929] 
1 Ch. 205. 
Textile Assocn. (1030), 99 L. J. Ch. 368. 


Add, Annotation :—-Distd. Re Houlder, [1929] 


Refd. He Kenton, Hz p. Fenton 


Refd. Reckitt v. Barnett, 
Slater, [1928] 2 K. Ba 
® v. 


587. After this case add ‘‘ —— Sufficiency of Schenkers, [1927] 1 K. B. 826. 
Part VIl——Surety’s Rights against Creditor. 
782a. -]—BECKETT v. BooTu (1708), 2 Fenton Textile Assocn. (1050), 99 LL. J. Ch. 


788. Add. Annotation :-—Consd. Re Fenton, Jc p. 





PART IV. SECT. 2, SUB-SECT. 1. 


sh. 70 supply name of principal 
debluor — Not admissible. J—IMPERIUAL 
BANK OF CANADA v. NIXON, [1926] 
4D. L. R. 1052; 59 0. L. BR. 538.— 


CAN. 
PART V. SECT. 1. 


449 i. Disposition by surety of pro- 
perty— To evade liabtlaty--Void.J— A 
guarantor is not more justified in Plpcine 
the whole of hi» property out of the 
reach of liability to pay the debt than 
is the principal debtor.— BLUporr 1. 
O8ACHOFF, [1928} 3D... 170; [1928] 

2W.W.R.150; 28 Sask. Lu. Re 533. — 


PART V. SECT. 2, SUB-SECT. 1. B. 


k i. ——— yoo Sor due performance 
of duties by ector—Inspector liable 
for default “S his deputy—Deputy also 
covered by guarantee. J—VERRATT tv. 
MCAULAY (1884), 5 O. R. 313.- CAN. 


PART V. SECT. 2, SUB-SECT. 2.—F. 


sj. Failure of considcration-—Surety 
discharged.|—The rule of law is firmly 
catablichod that the total failure of the 
consideration for a surety’s promise of 
tee has the effect of dise rging 
—GURDAS MALRAM Re eS OP 
GURANDITTA MAL (1929), lL. L. R. 11 


Lah. 77.—iIND. 
PART V. SECT. 3, SUB-SECT. 1. 
566 iv. ——.]—S. lent G. a large 


sum of money on a mtge. by G., & a 
guarantee by applits. for the “ debt 
that shall ultimately be duc to 8. from 
Ga.” th a maximum liability of 
Rs. 18 lakhs :—Held: the guaran 

was to the effect that the debt ries 
shall remain due 


after 
to be borne by the 


| 
| 
| 
ntee ! 
e | 
| 


iq. Cas. Abr. 595 ; 22 E.R. 500, I. C. | 


—— 


358. 
| 809. 








- -— ~- _ 


Ruarantors Limited to fhe maxim 
mentioned; & the sult) was conse- 
quently premature. - PEILors pv. Mirr- 
CHELL (1929), J. L. RR. 57) Cale. 7614. 


sk. Under guaranice for payment of 
compensation for land  compulaorily 
acquired.J— MURRAY rv. THOMPSON, 
Ont. Dig. 5953-4. -CAN 

sl. Under guurantee for price of goods. } 
PT Naser ta MoLEop (1862), 11 C. I. 


6m. J--HuNgY Co., LT. v. 
BIRMINGII uM (1909), 7 FL. 1. 16.5. 
CAN. 


an. Under guarantee for delivery of 
goods.) —GhornGe v. BRayYLEY (1873), 
N. - Dig. 397-8.—-CAN. 
IGBY ov. CUMMINGS 
(1853), 10 U. C. R. 222.—CAN. 

ap. Under Rue for paymerd of 
Rabe tbr ] ARREN v. NAT’LSUMETY 

, (1927) 1 D. L. ©. 554.--CAN. 

a9. Notice by surety to creditor- - Asking 
for lurnttation of lability to fore sum— 
Not acted uno by creditor—lffect of.| - 
Watkins J. R. Co. v. TOBURTSON, 
[1928] 1D. i. R. 979. —-CAN. 


PART V. SECT. 3, SUB-SECT. 2. —A. 


sr. Money received by sheriff.}— 
SUMMERS ». HAMILTON (1840), 6 0. 8. 


113.—CAN. 

st. Money received by de facto 
aheriff colore oficts. J—Ku4NT v. MERCER 
(1862), 12 C. P. 30.—CAN. 


PART V. SECT. 4, SUB-SECT. 1. - B. 


sv. Admissibiluy of prrol evuknce - 
To show rae imicd to specific 
transactions, 
in question 





Add. Annotation :- -Refd. Smith 
pee: 132 L. TT. 250. 


| 
| 
| 


ee yistetie bonds | 
rein which were givon 


to pitf. bank held to be on the face | 
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v. Wood 





ee ~~. one ae 


coutinulng guarentees, &, 
therefore, parol evidence was not 
admissible to show that the lability 
thoreunder was intended to be limited 
(o cortaio specific transactions,— 
CANADIAN BANK OF COMMERCE 0. 
Korrman & Croictury, (1028) 4 D. L. 1. 
87: (1928} 2 W. W. RR. 662. —CAN. 


PART V. SECT. 4, SUB-SECT. 2. 


aw. Jnapector -Lefaull of deputy 
inspector.) Held; the surety was 
Hable, & the fact of there being a 
remedy also on the deputy Inspector's 
bond Was no answer.-— VERRATT »v. 
MCAULAY (1884), 5 O. B. 313. --CAN, 


PART V. SECT. 7, SUB-SECT, 1. 


sx. After judgment by = default— 
Whether amendment allowed.|—SooTr 
v. M* DONALD (1811), 6 O. 8. 238.- -OAN. 


sa V. SECT. 7, SUB-SECT. 6. 


728 tk. ---— - -—— ~----.)- Re Trom- 
ryt (0u0) 4 D.L. 1. 755; 59 O. Is. Kt. 


of them 


PART VI. SECT. 3, SUB-SECT. 3. 

775 (if. - REVILLON 
WHOLESALE, LTD. . NEeMIRaKY, [2926] 
297. 14. 14.374; At mee W. L106; 
7 CG. B. 2. 583. —CAN 


PART VI. SECT. 4, SUB-SECT. 2. 


—A, 


18Ziv. - —--~- Ayaimat usmynee of 
wnterest wn nerurity.j- GARKETT  ¥. 
JOHNSTONE (1867), 13 Gr. 36.—OAN, 

782 v.- —-—-—— Rights of mortgagee 
of surelty.|}—QUAY _v. SOULTHORPE 
(1869), 16 Gr. 449.—CAN, 

782 vi. —~—- —— Further advance by 


rredutor to deblor.j}—-Re HAMILION 
ae (1895), 10 Man, L. R. 573. 


Ones 615-3200, Enouiso ann Emeret Diaest SUPPLEMENT. 


$15, aid. Annotation :—As to (2) Apld. Smith v. { 849. Add. Annotation :—-Apld. Ke Houlder, (1929) 
ood (1928), 180 L. T. 250. 1 Ch. 205 

884. Add. Annotation :—As to (2) Refd, Smith v. | 851. Add. Annotation :—Apld. Re Houlder, [1929] 
ood (1928), 189 L. T. 250. 1 Oh. 2 


e 


eet _ 


Part Vil.—Surety's Rights against Principal Debtor. 


876. Add. Annotation :—Mentd. Akt. Dampskibs | 918. Add. Annotation :—Refd. Re Anderson-Berry, 
Steinstad v. Pearson (1927), 187 L. T. 533. Harris v. Griffith, [1928] Ch. 290. 

898. Add. Annotation :—Refd. Re Anderson-Berry, 915. Add. Annotation :—Refd. Re Fenton, Ex p 
Harris v. Griffith, [1928] Ch. 290. ‘ Fenton Textile Assocn. (1930), 99 L. J» Ch. 

902. Add. Annotations :—As to (1) Refd. Re Fenton, oe aca 


1. Oh BES, Carn rtig Rend. “ee anda | 947. Add. Annotation :—Retd. Liggett (Liverpool) 


son-Berry, Harris v. Griffith, [1928] Ch. 290. v. Barclays Bank (1927), 137 L. T. 448. 

907. Add. Annotation :—As to (1) Refd. Re Ander- | 996. Add. Annotation :—Mentd. Biddulph & Dis- 
son-Berry, Harris v. Griffith, [1928] Ch. trict Agricultural Soc. v. Agricultural Whole- 
290. sale Soc. (1926), 95 L. J. Oh. 576. 


Part VIII—Rights and Liabilities of Co-Sureties inter se. 


1099. Add. Annotation :—As tv (1) Consd. Re | 1115a. Form of order.) —Kunr v. ABRAHAMS, 
poy iy P. Pha Teatil Assocn (1930), [1928] W. N. 266; 66 L. Jo. 323. 


Part IX.—Determination of the Guarantee. 
1149. Add. Annotation .— Refd. Albemarle Supply 1186. Add. Annotation :—Ae to (3) Consd. Smith v. 








Co. v. Hind, [1928] 1 K. B. 307. Wood (1928), 139 L. T. 250. 
1177. Add. Annotation :—Distd. Jte Houlder, [1929] 1200. Add. Annotation :-—Distd. Midland Motor 
1 Ch. 205. Showrooms v. Newman, [1929] 2 K. B. 256. 
7 . o i - . » wh 10 i, J— le 
PART VI. SECT SORE eT | i it aonb onuty | calteat bia) Oo W oR TON: 8 
O. W. N. 616; 3D L. R. 555.—CAN. 


sign _. | out of the proceeds the cash reviously 
BES b dengnment % ie @ AG pad by him & promised to deposit the 1058 vii. ——.}—TUCKER 
, mlance of the procceds in a bank to | Bunnetr, (1927) 2 D. L. R. 42; 
the joint credit of the surety & himself O. L. R. 118.—CAN. 
PART VII. SECT. 1. Jnstead of doing so, be deposited it in 
az. Where land transferred as seourvty.) | his own name & it was garnished by | PART VIII. SECT. 2, SUB-SECT. 2.— 
—SOHULTZ v. CAN. SuRETY Co. (Alta ), | pitf when the notes given by the surety B, (b). 
(1927) 4 D. L. R. 580.—-CAN. were not yet duo & were still unpaid 1068i. Revsd., 35 C. L. R. 48. 
On an into: pleader issue between the 
PART VII. SECT. 3, SUB-SECT. 2.—A. ietagrer «& rho suet who contend? PART VIII. SECT. 2, SUB-SECT. 4.—B. 
pene a vere had been an equitable 1116 i. Applicaton of Mercanttle 
19°Man Ce ae (1910), | as,igument of the money ao deposited | zuaws 4 sipte Act, ese NE: 97), 
Runge ones : —Held said promise was nothing | 9, §—Assgnment ofjud ecesaut: 


uv 
more than a voluutary one, never 9 }-Wh 
PART VII. SECT. 4, SUB-SECT 3 carried to complotion, &, therefore, LER etch ig ae ets Gh yg 





Suira v Burn (1880), v. 
CAN. : : 60 


ditor takea ju ent against two 
987 iv, -—— ———-J]—Reap_ v. | unenforceable aa against the claims | or i 
MoLxgan, [1925] 3 D. L. KR. 716.—- CAN a the pine other Pag “vee a oy cach & Une of thei par bate 
ENSCHEL v. HorrmMaNn ANK O 
PART VII. SECT. 4, SUB-SECT. 4. | MonTRu [1928] 3 sorting (octane ie tie bless: onthe 


Al & Tr RT 
964 1, I2ights after debtor dischargea-— | D.L.N. 543; [1928] 1 W.W. 
Debt due SS ah igre A tea by | CAN. an nencordines § elread eaey - a ° 
surcty aftcr.|}—-K. was surety for pay- enforce the ju © othe 
ment of a debt due by G to dD. G | PART VII. SECT. 2, SUB-SECT. 2.— | surety until he receives the amount of 
applied to be doolared insolvent & in B. (a). the other’s contributive share, & he 
due course G. was discharged LD). 1058 iv. ——- .]~ The fact that | is not required to obtain leave to fasue 
then sued K, & got a decree against | a settlement made by some of anumber | execution in his own name.-——-Fast 0. 
him. ‘Thereafter EK. sued Q. fo. | of co-suretics with their creditor has | ZARCHEKOFF, [1926] 4 D. L. R. 355; 
recovery of the amount which he had | not been agreed to by all tho co-sureties | (1926] 2 W. W. R. 577; 20 Sask. L. R. 
aca a ion to pay ca cha ibe fixed a tae ao nee men § AN. 
er o large war a ban to the ose who bave made the settlemen 
guit.-GANGADHAR v KaNHAr (1928), | & paid thereunder from enforcing con- | PART IX. SECT. 2, SUB-SECT. 1.—A. 
I L R. 50 All, 606.—-IND. tribution from the others, if the latter, 1179 vii. ——.}--NasH-Sm- 
although notified of & invited to take | IneTON Co., Lip. v. THOMAS (Saak.), 
PART VII. SECT. 4, SUB-SECT. 6. pait ip the negotiations for settloment, | [1926} 2 D. L. R. 463.— CAN. 
sa. On deblur's property—Aoreed to | did nothing & made no protest with ai. ——-,.}— Held; the surety 
t ’a N. | was not released from his 


2. 763.— | creditor & cariy on, in his own name, 





6.— 








ve deposited wn bank to meet surety respect thereto.-STRWarT v. BRAU guarantee.— 
missory notes—Propert dehed | (1925) 2 D. L. R, 423; [1925] 1 | Dunn v. Tuickmtr (Man.), {1925} 8 
by. creditor }-A surety be W W. R. 871.—CAN. W. W. R. 736.—CAN. j 


called wpon to pa the rinci al’s 1088 rer oor MoONXILL v. a il. ty Oe ee. WINSLOW v. 
debt, paid the tor p of it in | Suorrt (Alta.), Tisae} 4D. R. 951.— | VERNER (1890), 30 wt B. R. 150.— 
cash & gave him his promissory notes | CAN. CAN. 
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12608. ——— ~~~ Hire-purchase agreement. 
~——Pltfs. were the emiignves of the rights 
the R. Co. under a hire-purchase agreement 
dated July 6, 1927, whereby the co., ‘‘ the 
owners,” agreed to let to one T., “ the 
principal,” @ motor car on the terms that he 

should be at liberty to purchase the car at a 

fixed price, paying as a first payment 

£22 6s. 8d., & thereafter monthly payments 
of £14 3s. 4d., until the whole was paid. 

The payments by the principal under this 

agreement were guaranteed by deft. as ag 

under a document signed by her on July 6, 

1927. The principal afterwards fell in arrears 

in payment of the monthly instalments, & 

on Feb. 8, 1928, he wrote to the owners 
offering a cheque for £20 drawn by a friend 

im part payment. On Feb. 4 the owners 

wrote accepting this cheque & stipulatin 

that the rest of the arrears should be pai 

within one month. The cheque was sent to 
the owners, but the arrears, which amounted 
to £79, were not paid within one month, & 
the owners then took back the car, acting 
upon their powers under the hire-purchase 
agreement. On Sept. 18, 1928, the owners 
assigned their rights under that agreement 
to plitfs., who claimed £122 in all from deft. 
as surety :—Held: (1) there was a binding 
contract by the owners to give time to the 
principal debtor; (2) the hability for pay- 
ments under the hire-purchase agreement 
was one & indivisible, & deft. was entirely 
discharged from her suretyship.—MIDLAND 

Motor SHowRoomMs v. NEWMAN, [1929] 2 

K. B. 256; 98 L. J. K. B. 490; 141 L. T. 

280; 45 T. L. R. 499, O. A. 


1216. Add. Annotations :—As to (1) Apld. Smith 
v. Wood (1928), 139 L. T. 250. <As to (2) 
Consd. Re Darwen & Pearce, Associated Paper 
Mills v. Barnes (1926), 95 L. J. Ch. 487. 


1217. Citations :—Delete 0 Bing. 746 ; 3 Moo. &8. 
191; 131 BH. R. 704. 


1222. Add. Annotations :-—-Apld. Re Darwen & 
Pearce, Associated Paper Mulls v. Barnes 
(1926), 95 L. J. Ch. 487; Smith v. Wood 
(1928), 1389 L. T. 250. Refd. Sassoon v. 
International Banking Corpn, [1927] A. (. 
711; Midland Motor Showrooms, Ltd. wv. 
Newman, [1929] 2 K. B. 256. 


1228. Add. Annotation :—As to (1) Apld. Smith v. 
Wood (1928), 139 L. T. 250. 


1228a. Charge by several persons of properties— 

Release of deeds deposited by one YY a 
joint & several memorandum of charge 
twelve persons, including six resps., deposited 


— wm 


PART IX. aEUT: ae SUB-SECT. 1.-—- 

sf. Surrender of some chattels bought 
under lien note—N o detriment to value of 
chattels.}—Held : the surety who signed 
Hed: “tho” 


the note was not rel 1 OOVLY 


v. BRocK & Brock 1916), 34 W. L. H 
973.—CAN 


sk. Sale of [goats exceeding stipulated 
file tees Ge guarantee. — 
a Cout. 217.—CAN. 


s ( e A.), Lrn. v. 
WEBB & TOMLINSON (1927), 48 N. L. R. 
24.—§. AF. 


PART IX, baa ie 2, BUB-SECT. 1.— so. Suret 


sm. Making principal deblor bank- 
rupt.}—Where a surety contended that, 
by making debtor bkpt., the creditor 
had so prejudiced the surety as to 
from Hability :—Held : 

no duty was owed by a creditor to a 


PART IX. vagal 


weeemere . [ome 


: the sureties were not 


a te ts eins ae oe 


suroty cither to put debtor into bkpoy. 
or to refrain from doing 
BANK OF CANADA 
3D. L. R. 86; 590.L. R.t 


sn. Ktelaking possession of chattels 
ron sale 


v. ALLEY, [1926] 
e e ° -—CAN. 


the contract constituted a 
relationship of mtgor, 
between vendor & purchaser, & the 
surety continued to be Liable under the 


PART IX. SECT. 2, SUB-SECT. 2.— A. 
not prejudiced —Onun of 


ovmng prejudiwe on surety. j-—CLOSk 1 
TLWART, (1928} 2 D. L. H. 445.—CAN. 
o {&). 


necessary to ; ow that the surety was 


deeds with applt. as security to relieve applt. 


from the en burden of a guarantee given 
by him to a bank for the ov tofS. & Co., 
& they thereby res vely charged the 


hereditaments to w the deeds related 
with repayment of all a, to become due 
from 8. & Co, Applt., at the request of O., 
one of the twelve persons, allowed her to 
take the deeds deposited by her away for 
the purpose of raising a loan. 8S. & Qo. 
having gone into liquidation, the bank called 
upon applt. to make good his guarantee. 
Thereupon resps. brought an action claiming 
that they were entitled to have all the deeds 
deposited by them under the terms of the 
charge discharged from the debt to which 
they were made liable to contribute under 
the charge, on the ground that, by applt. 
allowing ©. to withdraw the deeds depusited 
by her, their risk had been increased :—~ 

eld: (1) there had been an alteration made 
in the poauen of those whose properties 
remained deposited as securities under the 
charge by reason of applt. allowing the with- 
drawal by C. of the doeds deposited by her, 
& they not having consented to the alteration, 
their properties, the deeds of which they had 
deposited, were discharged from all claims 
under the charge; their mght of marshalling 
had been affected by the withdrawal of the 
deeds of one of the parties, & the materiality 
of the altcration was a question to be decided 
by them ; (2) the same reasoning was applic- 
able, whether what was contributed were 
securities or personal liability. —SMITH v. 
Woop [1929], 1 Ch. 14; 981. J. Ch. 59; 180 
L. T. 250; 72 Sol. Jo. 517, O. A. 

1224a. Guarantee of call on shares-—Forfeiture of 
shares——Discharge of surety.]—'The torfeiture 
by a co. of the shares of a principal debtor 
constitutes an interference with the rights 
of a surety who has guaranteed payment of 
isstalments owing upon such shares, in that 
it substitutes a fresh & more onerous liability 
upon the surety than the lability under the 
original contract, & deprives him of his 
equitable right of lien upon the shares. A 
surety 1s, therctore, discharge 1 by such for- 
feiture from his contract of suretyship.——e 
PARWEN & Pearce, [1927] 1 Ch. 176; 95 
L. J. Oh. 487; 136 L. T. 124; 70 Sol. Jo. 
¥65; [1028] B. & CG. R. 65. 

1258. Add. Annotation :—Mentd. Brown v. Dagen- 
ham Urban District Council, [1029] 1 K. B. 
737. 

1829. Add. Annotation :—Aa to (1) Consd. Smith v. 

Wood (1928), 139 L. T. 260. 





tejudiced by the giving time — 
JARLING v. Mc LBON (1861), 20 U C HR. 
372 —CAN. 


80.—IMPERIAL 


PART IX. SEOT. 2, SUB-SECT. 4. 
agreement, |—- A. (6c). 

1322 ail. ] CoRRIGAL v. 
Bourton (1898), 17 UL. C . 131.— 
CAN. 

PART IX. SECT. 2, SUB-SECT. 4. - 
B. (a). 


& mtgee. | 


v. BLACK (1902), 


1340 t. Counecné tu sudgauent—Delt & 
conta payable by instalments }—-When 
on an application for attachment before 
judgment, # surety cxecutes a bond in 
forin 06 in App. 
Code, 1908, he is disc 


2, SUB-SECT. 4. obligations if a compr ecrey 14 
passed between pltf. & deft. allowing 

it was not | deft to pay the ] amount by 
instalments, unless it is proved that 
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Cases 1342—1739. 


1842. Add. Annotations :—Refd. Re Darwen & 
Pearce, [1927] 1 Ch. 176; Smith v. Wood 
(1928), 189 L. T. 250. 

1843. Add. Annotation :—Consd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1845a, -J]—MrpLanpd Motor SHowROOMS v. 
NEWMAN, No. 1200a, ante. 

1857. Add. Annotation :—Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

1872. Add. Annotation :—Apld. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 

18792. -}—MIDLAND Motor SHOWROOMS »v. 
NEWMAN, No. 1200a, ante. 

1397. Add. Annotation :—Generally, Retd. Berry 
v. Berry, (1929] 2 K. B. 316. 

1478. Add. Annotation :—Distd. Smith v. Wood, 
[1929] 1 Ch. 14, 

1506. Add. Annotation :—Mentd. A.-G. ov. 
Pritchard (1928), 97 L. J. K. B. 561. 

1520. Add. Annotation :—Mentd. Re Lister, Ex p. 
Bradford Overseers & [Bradford Corpn., 
[1926] Ch. 149; Leitch v. Emmott, [10929] 
2K. B. 236. 

1528. Add. Annotation :— Refd. Morris ». Ilarris, 
[1927] C. A. 252. 








Western Ry. Co. (1930), 47 T. L. R. 39. 





terete et — —_——— 


the compromise which was subse- 
gtently embodicd in the docree was 
in tho contemplation of pitf. & the 
surcty when tho latter executed tho 
bond.—MAHOMEDAILI IRRANIMTI 0. 


PAID AL (1929), I. L. R. 54 Bom. | he bargained for. 


. If there,ig, in fact, In the possession 
of the crefitor such a counter security, 
tt is the duty of the creditor, whether 
ita oxistenco ie known to the surety 
or not, to exereiae reasonable care in 
maintaining it for tho benefit of the 
so as to be ayailable, un- 
imputred by reason of anv neghgeuce, 
on the discharge of tho debt. 
fails in this dutv, the surety is entitled 
to credit against his Hability for the 
damages suffered by such breach of 
by the  creditor.— NoRTHERN 


PART IX. SECT. 2, SUB-SECT. 4.-- 
B. (d). 


sp, Alieration wn number of inslal- 
ments.}--Held: not made on a basis 
of oxtension of time, so as to rclease 
the surety from Habilitv.—MaALKIN 
(W. H.) Oo., Lrp. v. SHERMAN (1925), 
35 B. CO. R. 445.—CAN. 


PART IX. SECT. 2, SUB-SECT. 4.— 
Cc. (a). 


surety, 


dutv 


BANKING Co 
Bu RNARD hy 


1864 xv. -——. 5 
LApNOR, (1927] N. ZL. R. 757.) N.Z. 


PART IX. SECT. 2, SUB-SECT. 7. C. 1480 i. 
1448 iii. )-—Thero must be —Held: 





801NG positive act done by the employer 
to the surety’s prejudice, or such 
degree of negligence as to imply con- 
nivance & amount to fraud.—LONDON 
GUARANIFF A ACCIDENT Co., Lirp. v. 
Ciry OF Hauianr, [1027] 1 D. L. RR. 

1129; (1927) 5. C Ro 105.— CAN, 
1451 i. Fraud of employec—Neglect 
of employer to supereise conduct Neglect 
must be beg }—-Cirewnetances In 
which ‘Held: gross nogligence in 
checking accounts § discharged tho 
surety. — FRAHRPR ©. WATERFORD 
moe Counort, [1926] I. R. 505.— 
Checking accounts } 


1455 i. 
—FRAHER v. WATERFORD CouUNTY 
COUNCIL, {1926} I. R. 505.—IR, 
PART 1X. SECT. 2, SUB-SECT. 8. —A. 
st. General rule. )—If it is an expres 
or implied condition of, or collateral 
to, the arrangoment fur a guarantee, 


an oxisti security, whother 
inchoate or complete, should be made 


1496 i. Hhen 


+ Mik 


—_—— 





Jultase of di 


nor of his sure 





or kept cftective by the creditor for tho 
benefit of tho parties as a counter- 
security, failure to obsorve that con- | 
dition discharges the surety absolutely, 
innamnuch as he has not got the contract 


» LM 
CALAON, {1927} ] R 520,—IR. 


PART IX. SECT. 2, SUB-SECT. 8.—B. 

Release of mortgaye debt | 
the surety was not liable 
under the guarantec.—ORCHISION ¥. 
SCULAEPYLE, (1924) N. ZL. R.1170.— 


PART 1X, SECT. 2, SUB-SECT. 9.—A. 
surety 
Helease oblavud by fraud—Of debtor }- 
When tho release of 
debtor by the ereditor 15 accomplished 
by means of fraud, on the part of the 
turmer, the surety is not discharged 
even if he is not a party to the fraud. 
hy which the release nas secured. 
in Gawapusn Sune. Co,, 
f1929} ea. C. RR. 216 

1499 i. When surcty 
»1—-MILNE 0, 
SHIRE GUARANTEE 
CoRPN, (1906), 37 8. C. R. 331.-—CAN. 


PART IX. SECT. 2, SUB-SECT. 9.— 


e (a s 
sv. Sale of debdtor’s cqutty of redemp- 
tion. J—Held > not a release of debtor, 
ty.—-STEWART Vv. 
(1863), 18 O BP. 203.—CAN. 


ENGLISH AND Empire Dicest SupPLEMENT. 


1561. Add. Annotation :—~Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 601. 

1570. Add. Annotations :—Refd. Firm of R. M. 
K.R. J. v. Firm of M. R. M. V. L. (1926), 95 
L. J. P. C. 197; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Cumberland v. Lanarkshire 
Tram Co. (1927), 20 B. W. C. C. 780; Jenkins 
v. Jenkins, [1928] 2 K. B. 501. 


1571. Add. Annotations :—Mentd. Bennett v. 
Whitehead, [1926] 2 K. B. 380; Firm of 
R. M. K. R. M. v. Firm of M. R. M. V. L., 
[1926] A. ©. 761; Pirie v. Richardson (1926), 
70 Sol. Jo. 1023; Hardie & Lane v. Chiltern 
(1927), 96 L. J. K. B. 773. 

1576. Add. Annotation :—Refd. Jenkins v. Jenkins, 
[1928] 2 K. B. 501. 

1577. Add. Annotation :—Refd. Jenkins v. Jenkins, 
{1928} 2 K. B. 501. 

1582. Add. Annotation :—As to (2) Consd. Smith v. 
Wood (1928), 1389 L. T. 250. 


1608. Add Annotation:—Refd. Fle Darwen & 
Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487. 


1648. Add. Annotation :—Mentd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 


Part X. Avoidance of the Guarantee. 


1719. Add. Annotation :—Mentd. Jones v. Great 


1739. Add. Annotation :—-Mentd. Hong Kong & 
Shanghai Bank v. Lo Lee Shi, [1928] A. C. 
181. 


——— —_—— ee 
_ ~ — 





| PART IX. BEET: ‘oe 9.— 
e i+} e 
aw. Release of co-lessee—Surety dis- 
charyed.] -I8MAN v WiInEN (Sash.), 
[1926]1 D. L. R. 217.~ CAN. 


PART IX. aah 2. SUB-SECT. 9.— 


1561 av. -— — ——.}HOLMIDAY v., 
Howan (1893), 20 A. H. 298.—CAN., 


PART IX. SECT. 2, SUB-SECT. 11. —B. 


sy. Wiether revocable by nolo 
Videlity quarantee.J—Resp. executed a 
hond guaranteemg the fidelity of a 
servant of applit ’s. Subsequently he 
purported to withdraw the guarantec 
by a wiitten notice —7leld: (1) the 
& , xuarantee, in the nature of a security 
for the servant’s hdelity, is not a 
continuing guarantee which may be 
revoked by the guarantor at ; 
(2) & guarantor for the fidelity of a 
servant is allowed as a measure of 
equitable relief, to recall his guarantee 
from such time as the servant is proved 
guilty of misconduct or from puch time 
as the position of the parties has com- 
pietely changed.—MYIvGeian MUNICI- 
PALITY 1% Miung Po Nytn (1980), 
1. L. jR. 8 Ran. 320.—IND. 


PART X. SECT. 4, SUB-SECT. 2.—C. 
1685 i. Character.)—An offer, by an 
employer, who has knowledge of dis- 
honesty ou the party of his employee, 
amounts to a representation to one 
from whom he seeks or obtains, without 
disclosure, a fidehty guaranty, that, 
so far as he is aware, the employee 
whose fidelity is to be guaranteed is 
not dishonest. If that representation 
is untrue, It matters mot that the 
Cmployer’s failure to disclose the true 
situation was not wilful, intentional, 
or with a view to advantage himself.— 
Eny-B Lain, LTp. v. MATTHEWS, [1925] 
2 D. L. R. 382 a 56 oO. L. R. 383.—CAN. 
CLaRK 1685 ii. —-—.}—Where an employee 

: | is required to furnish a fidelity bond, 


If he 


. t. NFWMAN 


dwscharyed — 


the principal 


CAN. 
discharged — | 
YORK- 
& SECURITIES 


844 


Part XII. -Indemnity. 


1745. Add, Annotation :—Refd. Wiggins v. Lavy 


(1928), 44 T. L. R. 721. 


1784. Ada. Annotation :—Mentd. H. v. H., [1928] 


1787. Add. Annotation :—Refd. Pontypridd Grdns. 


v. Drew, [1926] 1 K. B. 567. 


1789. Add. Annotation :—Refd. Pontypridd Grdns. 

v. Drew (1926), 95 lL. J. K. B. 1030. 
Annotation :— Overd. 
Grdns. v. Drew (1926), 95 L. J. K. B. L030. 


-]—Guardians who supply 
goods to a pauper by way of ordinary poor 
relief have no right to recover from the pauper 
the reasonable value of the goods so supplied. 


1790. Add. 
1790a. 
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destroyed. 


| 
Ponty pridd 


137, C. A. 


Annolation: -Mentd. Bottomley v. 
flouston (1928), 1447. L. R. 451. 


1830. Add. Annotation ;—As to (2) Refd. Stoney v. 


In an action for damages for 


neghgence &/or breach of duty defts. denied 
liability & pleaded the above term of the 
supplemental agreement :—Held : the under- 
taking was only one to hold defts. harmless 
against claims by third partios. — GreaT 
WESTERN Ry. Co. v. DURNFORD (Jams) & 
Sons, Lrn. (1928), 189 L. T. 145; 447. L. R. 
415; 33 Com. Cas. 251, H. L.; affg., S. C. aub 
nom. DURNKFORD (JAMES) & Sons, Lrp. ». 
CGGRKAT WESTERN RY. Co. (1927), 188 L. T. 


Hurst & Blaokett & 


Birkenhead Union Guardians v. Brookes, No. Kastbourne lt, 1). C., (1927) 1 Ch. 867, 


1790, overd.—-PONTYPRIDD UNION v. Drew, 
[1927] 1 K. B. 214; 95 L. J. K. B. 10380; 136 
L. T. 83; 90 J. P. 169; 42 T. L. R. 677; 70 
Sol. Jo. 795; 24 L. G. R. 405, O. A. 


See, further, Poor Law. 


1800. Add. Annotation : —Consd. Re Harrington 
Motor Co., Ex p. Chaplin, [1928] Ch. 105. 


1826a. Limited to claims by third parties.)]—I Itfs. 
took w lease of premises from deft. railway 
co., &, by an agreement supplemental to the 
lease, defts. gave pltfs. permission to use a 
portable gangway, which could be moved 
over certain of defts.’ railway lines. 
the terms was that pltfs. ‘‘ agree & undertake 
to indemnify the co. against all claims & 
demands or liability whatsoever, whether in 
respect of damage to person or property, 
arising out of or in connection with the exist- 
ence or user of the ganyway.”’ 
were using the gangway some trucks were 
shunted down the line, & the gangway was | 


ee ee en ee —_ on 


& his employer knows that he has been 
dishonest in the officy or service to 
which the bond {fs to apply, but fatls 
to disclose such knowledge to the surety 
who gives the bond in ignorance of 
the former dishonesty of appct., such 
non-disclosure releases the surety.—- 
RuRAL MUNICIPALITY OF CHURCH: 
BRIDGE No. 211 v. LONDON GQUARANTERK 
& ACOIDENT Co., Lrp., (1925) 3 D. L. RR. 


841; (1925) 2 W. W. RR. 33h; 19 
Sask. Le R. 450.—CAN. 
1685 iii, S. PP. MaYWIELD RuRAL 


MUNICIPALITY, No. 406 v. LONDON & 
LANCASHIRE GUARANTEE & ACCIDENT 
Co. or CANADA, {1927] 1 D. L. R. 403; 
[1927] 1 W. W. RR. 67; 21 Sask. L. R. 
283.—CA 





gi. Slatement made vn ignorance 
d&: without fraud.}—For the Purpose of 
a renewal of a fidelity policy, pltf». 
certified to defts. that the employee 
“ig not at present in arrears or 
default.”’? The en a hae was in fact 
in arrears & default at the time, but 
the certificate was e without 
knowledge of this & without fraud :—- 
Held: pitfs. could not recover under 
the polic .—-DOMINION OF CANADA 
GUARANTEE & AQCIDENT Co., Lrp. v. 
HousinG COMMISSION OF CITY oF 
Haurrax, (1927) 4 D. L. R. 161; 
(1927) S. Cc. R. 492.—CAN. 


PART X. SECT. 4, SUB-SECT. 3. 


1702 x. ]- ~JOHN 
DEERE PLOW Co. vt. Maguss, {1929 
2D. L. R. 282; 1 W. W. BR. 669; 24 
Alta. L. R, 65.—-CAN. 

h 1. —— Separate obligations—Only 
one explained — Sureties illiterate.) — 











1867. Add. 


Nephews, 





1885. .idd. 


Ons-of | 
| 


GOL. 


| 1908a. a 
When pltts. 


e 

Watkins J. R. Color Minkn, [1025] 
S$)... R. G57; [1925) 5.0 1 1A, 
CAN. 

1718 i. A9 bo nature of transaction } 
Tt ip w good defence to an action on a 
guarantee that it was executed by the 
surety in the beHlef, induced by the 
fraudulent misre presentations of debtor, 
that it 14 w document of another nature, 
—WATKINS (J. BR.) Co. oo. HANNAN 
(Sask.), (1926) 4 1. I. Lt. Us; (1926) 
2 W. W. KK. 800.--CAN. 


PART X. SECT. 5, SUB-SECT. 2. 


1730 ii. -| Meld: tho 
influence exerted by the husband was 
not undue influence, & the wife 
executed the guarantee as the repult 
of her own considered judgimut of 
the consequencen thereof.—CaNADIAN 
BANK OF COMMERCE v. FOREMAN, 
ee 2D. L. R. 580; [1927] 1 
naa” R. 783; 22 Alta. L. Ik. 445. 


1730 iii. —— --,]—Whona marricd 
wuinan se ah ee her labihty to a 
creditor of her husband upon ua 
guaranty signed by her at her busband’s 
request, the onus is on her to prove 
that the husband had exccuted an 
overpowering influence upon her tu 
induce ber to sign it, & that the giving 
of the guaranty was an immoderate 
é& irrational act on her part. —Ro.al 
BANK OF CANADA v. DIAMOND, [1429} 
3D. L. R. 390; 2 W. W. 1t. 267; 3% 
Man. L. R. 301.—-CAN. 


PART XII. SECT. 1. 


1744 iii. Person indemnifid 
tinsolvent.}—Where a prrson entitled 
to be demnified a insolvent .— 
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Annotations : 
Motor Co. (1027), 44 T. Ta BR. 58; Hoods’ 
Trustees v. Southern Union General Insce. of 

| Australasia, (1928) Ch. 793. 

| 

| 


Hep. 
[1929] 1 Ch. 221. 
-Annotation » --Mentd. 
Associated Greyhounds Racecourses, 
(L929), 141 L. T. 529. 
1889. idd. Annotutions: ~—As fo (2) Refd. Hyman 
». Uyman, Hughes v. Hughes, [1929] A. C. 
Generally, Retd. May v. May, [1929| 
0% L. J. K. B. 770. 
- ~ Indemnity against loss on de- 
bentures Sale of debentures by party in- 
demnified.| -Deft. was the chairman of the 
S. Co., wluch at the end of 1921 was seeking 


——— 


| 


Refd. Re Warrington 


1877. Add. Annotation :—-Refd. Admuralty Comrs. 
vy. S.S. Susquehanna, [1926] A. 0. 655. 


1882. Add. Annotlalion: —Refd. Re Pinto Leite & 


Dos Olivaes (Visconde), 


Collins — v. 


Ltd. 


S inneaeastnmmemnennantibemtninn seme 


Semble: the contrast to indemulfy 
him bas the same offect as if it were a 
uarantos to the pene val creditor of 
payment of tho debt. -/de WINDING-UP 
Aor & HWRANCO-CANADIAN MORTGAGE 


(@o., laen., fte BANK oF MONTREAL 
(Alta.), [1927] 1 4. W. Vt. 403; 8 
i B. OR. 178.) CAN, 


sz. Docs nat ertend lo doing unlawful 
als.) Held: the fact of a ee 
council having undertaken to lIndemnalfy 
an offleer for Jawful acts done In hie 
oficial capacity, does not eoutitle him 
to look to them for indemnity against 
the consequences of unlawful acts. - 
[IRWIN v. MAKTRORA CORPN, (1872), 22 
, P. 367.- CAN. 


PART XII. SECT. 6, SUB-SECT. 1. —-A. 
1825 if, - ---.]—HUTHERFORD  v. 
SIOVEL (A861), 12 C. P. 9. —CAN. 
1825 ih, --——.]— GRAND TRUNK 
Paciric COAAT S.S. Co. v. VieroRta- 
VANCOUVER STEVEDORING Co. (1919), 
43 D. L. BR. 231 —CAN- 


PART XII. SECT. 7, SUB-SECT. 1. 

b i. Claum by liquidator of 
wulimanified purty— Be Tobe payment of 
lability. | —-Where commission ents 
had iaucurred Hability on behalf of 
their aes Sepa who had agreed to 
indemnify them, & the agents having 
subsequently gone into Hquidation, 
official HUquidator sued the principals 
fur the amount of Hability :—Held : 
he could recover the amount even 


though the agents eying gone into 


Hquidation bot paid their 
vendor. -OSMAN JAMAL SONN v. 
GuPaL PUHSHATTAM (1928), I. L. H. 
56 Cale, 262.—IND. 


Case 1908a. 


to issue £15,000 First Lien Debentures to 
rank part passu with a previous issue of first 
lien debentures of the same amount; & deft., 
having interested pltf. in the matter, sent 
him a letter of indemnity, dated Feb. 17, 
1922, in these terms: ‘‘ Regarding the issue 
of £15,000 First Lien Debentures of the 
S. Co. at the price of £80 per £100 ...1I 
understand you are subscribing for £3,000 
of the same at a cost to you of 22,400. In 
consideration of your giving me one-fourth 
of any profit you may receive on such invest- 
ment, 1 hereby indemnify you against any 
loss thereon. The expression ‘any profit’ 
only refers to the redemption price of £100 
per £80, which, when received, will show a 
rofit of £20 per bond & the bonus out of 
he proceeds of any royalties on oil sales 
from the co.’s properties during the currency 
of the debentures. ... The interest you 
will be entitled to receive from the co. is 
excluded from the consideration of profits.” 
The debentures were redcemable on July 1, 
1925, but they were secured by two debenture 
trust deeds which gave bah to extend the 
due date, & in Apr. 1925, steps were taken 
which resulted in its extension to July 1, 
1930. In May & June, 1925, a corre- 
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spondence took place between pltf. & deft. in 
which pltf. announced his intention of selling 
the debentures, & deft. protested against 
this, claiming that they must be kept till 
their due date. On July 16, 1925, pitf. put 
the debentures up for sale, & in the absence 
of other bidders sold them to his son for £25. 
He then commenced proceedings to recover 
the amount of his loss, but the House of 
Lords decided that nothing was payable 
under the indemnity until the due date 
arrived. On July 18, 1928, the co. went 
into liquidation & pltf., having repurchased 
the debentures from his son, brought these 
proceedings to recovef bis loss:—Held: in 
Stowe the debentures pltf. had committed a 
breach of an implied term of the contract, & 
having failed to maintain the position 
essential to enable deft. to receive the con- 
sideration for the indemnity, he had com- 
mitted a breach of a term going to the root 
of the contract. Deft. had elected by his 
pleadings in the previous action to treat the 
contract as at an end & pltf. could not 
therefore maintain the present action.—- 
GuyY-PELL v. Fostur, [1930] 2 Ch. 169; 99 
L. J. Ch. 520; 143 LL. T. 247, 0. A. 


Vol. XXVI.—Cases 4-—268a. 


HIGHWAYS, STREETS AND BRIDGES. 


Part |—Definitions and Characteristics. 
4. Add. Annotation :—-Refd. Linton ». New- 66. Add. Annotation :—Aa to (1) Consd. Reigate 


castle-upon-Tyne Corpn. (1929), 142 L. T. 49. Corpn. v. Surrey County Council, [1928] Ch. 
5. Add. Annotation :—As to (4) Refd. A.-G. & 359. 
Public Trustee v. Woolwich Metropolitan 71. Add. { wnotation ; ~Mentd. Grant v. Edmond- 
Borough Council (1929), 93 J. P. 173. son, [1980] 2 Ch. 245, 
48. Add. Annolation :—Reldé; Rournemouth- 79. Add. Annotation : Refd. Moward-Flanders 
Swanage Motor Road & Ferry Co. v. Harvey v. Maldon Corpn, (1926), 135 1. T. 6. 
& Sons (No. 2) (1929), 91 J. P. 10. 91a. Not confined to public highway.] -Jleld: 
20. Add. Annotation :—Retd. Bournemouth- the word “ street ” even in London does not 


ic ene tage ; necessarily mean a public highway.—BARNES 
Fil pier ne een ve rb ‘iG v. Harvey v. CADOGAN DEVELOPMENTS, Lrnp., [1930] | 
Sons (No. 2) (1929), PL 10. Ch. 479; 90 1. J. Ch. 2743 142 L. 0. 626. 


29a. ———.]—-A.-G. v. TASKER, No. 26a, post. 96. Add. Annotation :—Generally, Menta. Thu- 
65. ‘To the existing paragraph add as follows :— rock Grays & Tilbury Joint Sewerage Board 


(3) The words ‘‘ annual payment towards | v. Thames Land Co. (1925), 90 J. Py i. 
the cost of the maintenance & repair” in, 187. Add. Annotation :—Apld. A.-G. & Public 
Local Government Act, 1888 (c. 41), s. 11 (2), Trustee v. Woolwich Metropolitan Borough 


mean a payment to be made annually in Council (1929), 93 J. P. 178. 

respect of the expenditure of the particular 137a, —— --—,]-~—A.-G. & Popsrio Trustees 

year, not a fixed sum to be arrived at by v. WooLwicH METROPOLITAN Borover 

bryan the average expenditure over a series Councin, No. 951a, post. 

of years. . Add. ion :— - A.-G, i 
et ee ai pea cai cot cea tad Ae ce ci 146. Add. Annotation :—Apld. A.-G. & Public 


Trustee v. Woolwich Metropolitan Borough 
.C. J. C., [1928] Ch. 763. Apld. Reigat é F p g 
Gara gnome Conte Ocenat. h1028] Ch. $0, re | Council (1929), 03 J. P. 173. 


Part II!.—-Origin and Proof of Highways. 


178. Add. Annotation :-—As to (2) Refd. Stoney v. 226. .tdd. Annotation: Mentd. Birkdale District 




















Eastbourne R. D. C. & Devonshire (1925), 90 Klectric Supply Co. v. Southport Corpn., 
J. P. 133. {1926} A. C. 355. 

187. Add. Annotation :—Refd. Stoney v. Kast- 227. Add. Annotation: —Mentd. Birkdale District 
bourne R. D. C. & Devonshire (1925), 90 Wlectric Supply Co. v. Southport Corpn., 
J. P. 57. p1U26] A. C. 855, 

189. Add. Annotations :—As to (1) Consd. A.-G.v. 236. Add. Annotution :~—Generally, Mentd. Birk- 
Tasker (1928), 92 J. P. 157; A.-G. v. Man- dale District. Mlectric Supply Co. v. Southport 
chester Corpn. (1980), 46 IT’. L. R. 629. Corpn., [1926] A. C. $55, 

196. Add. Annotations :—As to (2) Refd.Layzell v. 241. Add. Annolation: Mentd. Birkdale District 
Thompson (1926), 43 T. L. R.58. Generally, {lectric Supply Co. v. Southport Corpn., 
Mentd. Bournemouth-Swanage Motor Road {1926} A. C. 355. 

& Ferry Co. v. Harvey & Sons, [1930] A. C. 251. Citations:—For “L. R. 3 Mxch. 316” read 
549. “L. R. 2 Exch. 316.” 

216. Add. Annotation :—Consd. Stoney v. Hast- Add. .Annotutions:—As to (1) Consd. Stoney 
bourne R. D. C. & Devonshire (1925), 90 v. Kastbourne Rh. D. ©. & Devonshire (1925), 
J. P. 183. 90 J. P. 183. As to (2) Refd. Dee Con- 

219. Add. Annotation :—As to (1) Refd. Stoney v- servancy Board v. McConnell, {1928] 2 K. B. 
Eastbourne R. C. & Devonshire (1926), 95 159. Generally, Refd. Stuney v. Mast bourne 
L. J. Ch. 312. R. D. C. & Devonshire (1925), 90 J. P. 57. 

225. Add. Annotation :—Mentd. Birkdale District 263a. --—.]~-Where nothing is known about a4 
Electric Supply Co. v. Southport Corpn., way except that it is used, the origin of the 
[1926] A. C. 355. way is to be found in the user; & in such a 

-L. R. $03; 610. L. R. 120; od. PART HI. SECT. 2, SUB-SECT. 3.— c. 

PART I. SECT. 6, SUB-SECT. 2. (e3ah2 D.L. KH. 31; 610. 1. ae fy 218 Hl. rs ait Held : no 

actin! atte eto Rage | Eyes Sbultetaeks Saat 
— : ner who was in fact o 

soe Se (1861), 1 EB. & A. 429. PART Ill, SECT. 2, SUB-SECT. 2. | ONnor who tS Tautife pont : A hameenr spe 

. 206 vi. —— Crown patents waued in | it must be shown that there was some 

PART Ill. SECT. 1. accordance with plan showing highway.) | period during which the owner could 


~—EpmMonton Town v. BROWN & | have taken action to exclade the public 
ri. —- ——.-Porrt ABINO | CuRRY (1893), 1 Terr. L. HK. 454. - | A.-G. 0. DUNEDIN, (1929) N. %, 1. Et. 
Asa’x. v. BentTig TownsuHip, {1927} ' CAN. 261.—N.Z. 
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case the user raises a legal presumption of 
dedication. 

Upon proof that a path had been used 
by the public on foot & on horseback as of 
right during the period of living memory & 
that such right was reputed to exist there- 
tofore back to the early part of last century : 
—Held: the path was dedicated to the public 
as a, bridleway at or about the commencement 
of, or prior to the commencement of, last 
century.—A.-G. v. TASKER (1928), 92 J. P. 
157. 


270a. Motive of user immaterial.}—-HlvE v. 
WHITELEY, No. 298a, post. 

274a. Reputed to exist for over one hundred 
years.|—A.-G. v. TASKER, No. 263a, ante. 


285. Add. Annotations :-—As to (1) Distd. Hue v. 
Whiteley, [1929] 1 Ch. 440. Refd. Stoney v. 
Eastbourne R. OC. & Devonshire (1926), 95 
L. J. Ch. 812. As to (2) Consd. Trafford v. 
Thrower (1929), 45 T. LL. R. 502. 

208. Add. Annotation :—Generally, Refd. Boult- 
wood v. Paignton U. VD. C. (1928), 92 J. P. 98. 


Paths joining existing high- 
ways.]|—Evidence of long public user, as of 
right, of a pathway or roadway for the 
purpose of passing from one public place to 
another, is not the less ground for inferring 
dedication because recreation may have 
been the sole motive of such user. 

H. & W. were neighbouring free) olders, & 
the sites of their properties originally formed 
part of the D. cstate. The property of 01. 
was originally let on a long lease in 1878 
to one G., together with a right of way over 
a rough road, of the nature of a timber road, 
leading up from the London Road towards 
the property & past the property to Box 
Hill. In 1916 H. acquired the freehold of 
the property, & took a conveyance of the 
roadway in 1924. W., without the consent 
of II., opened a small gate for pedestrians in 
the boundary fence. In the action H. 
claimed a declaration that he was the free- 
holder of the said roadway & an injunction 
to restrain W. from trespassing thereon. 
Evidence was given of public user between 
Box Hill & the London Road for purposes 
of pleasure :—Held: the evidence of public 
user led to a presumption that the land had 
been dedicated, & that the motive of such 
user was irrelevant.—-HvUE v. WHITELEY, 
{1929} 1 Ch. 440; 98 L. J. Ch. 227; 140 
L. T. 631. 


811a. Footpath along sea oliff.]——Where there was 
evidence of the user by the public of a 
footpath along a sea cliff for some distance 
when its direction continued on a line slanting 
inland, & during the course of some twenty 
years, owing to erosion by the sea, the fvot- 
path so used had receded about twenty or 
thirty fect inland, though the ct. was always 
slow to infer the dedication of a public right 








eee 





PART III, SECT. 2, SUB-SECT. 4.— , the title to the land being vested in 
B. (¢). Govt., another person may establish 


— 


a right of aocess to 


urdth of private __. 
posal eee IMPO 
H & Co., Ltp., 
N.Z. 


RT Co., LTD. 
{1927} N. 4, | 


ta) 


Where a person has | 
over a piece of land, 


PART Jil. el of the persons or 


SUB-SECT. 4.— | 


317 ii. ——. 
possessory righ: 


au tomb erec 
euch land & to worship there. Such 
a right must have been openly enjoyed 
without leave, stealih, or force for a 
length of time which s 
| an agreement or usa 
a customary law of the place in respect | 
things in which it is | 
' concerned. But the establishment of , 
such right only does not include the 
right to erect substantial structures | 
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of way along a sea cliff, such a dedication 
could be here inferred, having regard to the 
fact that part of the footpath did not run along 
the sea cliff, & no objection to its user had 
been made by the owner of the land over 
which the footpath continued after leaving 
the sea cliff. Pitfs. having claimed that 
there was no public right of way over a strip 
of land under a portion of a fence removed 
by defts. :—Held: the public had wandered 
from the original right of way over the land 
of el when it was in the hands of their 
predecessor in title & was derelict, but the 
user of the new way by the public had never 
been acquiesced in, & there had never been 

a dedication of it to the public use, & pltfs. 

were entitled to a declaration that there was 

no such public right of way.—BoOULTWOOD v. 

PAIGNTON URBAN District COUNCIL (1928), 

92 J. P. 98. 

User by sufferance.]|—Deft. council 
claimed that there wus a public footpath 
over pltf.’s park. On a plan attached to 
an inclosure award of 1816 no such public 
footpath was sct out, & since that time down 
to 1901 the park had been in settlement with 
no one capable of dedicating a right of way 
to the public. The alleged footpath led from 
the public road over part of the carriage 
drive to the hall, & then turned off through 
the park, leading to only three farms & three 
or four cottages, & by its use a distance of 
about sixty-four yards was saved. There 
was no evidence of dedication, & the evidence 
of user was by the occupants of the farms & 
cottages & their friends :—Held: the proof 
of uninterrupted user was no more than evi- 
dence from which the ct. could infer that 
at some time the owner of the soil had 
dedicated the path to the public of which 
there was no evidence, & the evidence of user 
was user by sufferance only since 1816, before 
which no such public footpath was shown to 
exist.—-FENWICK v. HUNTINGDON RURAL 
District CouNcIL (1928), 92 J. P. 41. 

3829a. -—— -———.|—-BOULTWoOD v. PAIGNTON 
URBAN District CounciIL, No. 31la, ante. 

-]—The purchaser of land sold 

‘“‘subject to rights of way,” after an un- 

suspected right of way had been established 

on behalf ot the public, brought an action 
against the vendor for breach of the implied 
covenants expressed by his having conveyed 
as ‘‘ beneficiai owner.’’ The vendor’s cove- 
nant being qualified, the question turned 
upon whether there had been dedication of 
the right subsequently to 1782, the date of 
the lust purchase for value by those through 
whom the vendor claimed. Pitf. produced 
two tithe maps, made respectively in 1802 & 

1840, in neither of which was the right of 

way maiked :—Held: the tithe maps were 

madc for a special purpose, & not for the pur- 
pose of showing public or private rights other 





322a. 


355a. 








over & round the tomb which would 
| bo an infringement of the possessory 
on | rights of its owner.—DAWSON 0». 
| KOUHAE ZAMANI BEGUM (PRINOESS) 
(1988), I. L. R. 6 Ran. 456.— IND. 
J 


ts originally 


that has become PART III. aaCr oe ‘ 

ae. Right to obstruct—Locus in 
conveyed untth adjowning property. 
LEARY v. ARMSTRONG lene) 12 
N. B. R. (1 Han.) 22.— CA ® 
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than as regards tithe ; they were not, there- 
fore, facie evidence enabling pltf. to 
contend that the dedication was at a subso- 
quent date, so as to shift upow deft. the onus 
of proving that the dedication was prior to 
1782.—- STONEY v. EASTBOURNE RuRAL 
CounciL, [1927] 1 Ch. 367; 95 L. J. Ch. 312; 
135 L. T. 281 ; 90 J. P. 173; 70 Sol. Jo. 690; 


Vol. XXVI.—Highways. Cases 855a—786a. 


24 L. G. R. 333, C. A. 
855b. 








.]—A tithe map & award produced 


356. 


from the proper custody may, in cases in 


which the question is whether a highway was 


361. 


dedicated to the public before or after 
Mar. 20, 1836, be used in conjunction with 


evidence of uninterrupted public user 
throughout living memory as_ evidence, 
(1) that there was at the date of the award 
a carriage-way along the line shown on the 
map, & (2) of reputation that the way so 
shown had by the date of the award heen 
dedicated to the public.—A.-G. (FrvERs- 
MIAM’S (HARL) TRUSTERS) v. STOKESLEY RURAL 
Districr Councit (1928), 26 L. G. R. 440. 
Add. Annotation :—Refd. Layzell ». Thomp- 
son (1927), 137 i. T. 106. 

Add. Annotation :—As to (1) Distd. Great 


Western Ry. v. Monmouthshire County 
Council (1929), 91 J. PB. 6. 


Part V.—Rights in Connection with Highways. 


546. Add. Annotution :—Mentd. Foster v. Lyons 


(1926), 70 Sol. Jo. 1182. 


587. Add. Annotation :—Distd. Curtis v. Geeves 


(1980), 143 L. T. 48. 


588. Add. Annotation :—As to (2) Consd. Grant v. | 
| 


Derwent, (1929] 1 Ch. 390. 


607. Add. Annotation :—Refd. Noble v. Harrison, 


[1926] 2 K. B. 332. 


618. Add. Annotations :—Apld. A.-G. v. Hornsey 


641a. eae railed 


PART Ill. SECT. 2, SUB-SECT. 7. 
404 i. Non-user by public.}-—BRiTisi! 
CoLtumBia Hop Co., 


PART V. SECT. 1, SUB-SECT. 2. 


a, 
ZAMAN (1924), 4l T. L. R. 88.—IND. 


B. C. (1926), 43 T. L. R. 92. Refd. Grant v. 
Derwent, [1929] 1 Ch. 390. 


634. Add. Annotation :—Mentd. Montreal City v. 


Montreal Harbour Comrs., Tetreault v. 
Montreal Harbour Comrs., [1926] A. C. 209. 


637. Add. Annotation :—Mentd. Bournemouth- 
Swanage Motor Road reas ao v. Warvey 





-+Applt. was convicted of driving 
@ motor car across the pavement in Thread- 
needle Street, contrary to City Police Act, 
1839 (c. xciv.), 8. 35 (7), which provides that, 
“Every person who shall . . . draw or drive 
any cart or carriage .. . so that it can stand 


across or upon any footway,” shall be guilty | 664. 


676. 


of an offence. He drove across the pave- 
ment into a courtyard forming part of the 
premises of the National Provincial Bank, 
there being no evidence of any other means 


| 


| 651. 


657. 





| 


of access to the courtyard from the highway. 
The footway was not constructed to allow 
of vehicular traffic crossing it, & thero was a 
kerb six inches high. There were no pedes- 
trians on tho footway at the timo, & the 
right of passage by the public was not inter- 
fered with. Applt. was an employeo of the 
bank authorised to drive the car into the 
courtyard. There was no evidence either 
as to the ownership of the footway or of any 
prior user of the courtyard for vehicular 
trailic :—Held: since access to the court- 
yard by vehicles was not shown to be 
essential to any user of the premises, the 
magistrate was entitled to convict.—CuRrtTis 
.. f NV ercvaven es sft aes fae ie ren ao ; Yt J. P, 
71; 467T. L. 1. 187; 28 1. GU. R. 108, D. vo. 


Add. Annotation :- -As to (1) Refd. lloward- 
Flanders ve. Maldon Corpn. (1926), 185 


LT. 6. 

Add. Annotation :—-As to (2) Consd. Howard- 
Kianders v. Maldon Corpn. (1926), 135 L. TL. 6. 
Add, Annotation: Dbtd. Witham Outfall 
Board v. Boston Corpn. (1026), 136 LL. TT. 756. 
Add. Annotation :- -Gencrally, Mentd. Light 
v. West, (1926) 2 K. B. 238. 

After this cause add ‘‘ -- - Grant vold for 
uncertainty.}—-See CONSTITUTIONAL Law, 
Vol. XI, p. 564, No. 637,” 


Part VI.-- Repair of Highways. 


°786a. —— ——— Increased burden of traffic.]— 
A road was constructed by pitf. corpn. under 


powers conferred by a private Act of 1875, 
which enacted that the road should be con- 


i} 
Tp. v. Diarnicr | 
ENT, (1925) 3 D. L. R. 171; (1925) | 
W. R. 31.—-CAN 
PART Ill. SECT. 3. 
Compliance with stututory 
ailure of commissioners 
return of laying od—Laying oul 
invalidated.|—BROoWN v. MoKEEL 


twelve Jota, 


were marked 


vest by 
J— HaSan ov, 
council. 


PART V. SECT. 2, SUB-SECT. 3. 


ni. Under Town Planning & Derclop- 
ment Act, 1920.Jj—A_ piece of land 
comprising about 14,000 acres, situated 
¢ in a farming district. & within the 
boundaries of a district coun Ul aren, 
was subdivided by 
A plar 
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the owner into 
1 was depovited 
fu the Lands Titles Registration Ulcer, 
& showed certain private reads whith 
“private roads ta be 
vested in" the owner :—Jleld;: 
fee-simple of these roads did not 
ue of Town Plannin 
Development Act, 1920, in the district 
—Loxron Districr COUNCIL 


structed according to a certain specification 
& that it should thereafter be maintained at 
pitis.’ expense. The road was completed in 
1878 as a waterbound macadamised road in 
” Broce, [1927] 8S. A. SS. 1 465.—- 


PART V. SECT. 4. 


| 

} 

j 

1 of. -- - Grade of atreet 

, lincercl causing —athuiderac.| Naw 
WESIMINSTICN Cily CoRPN, v. KeIG- 

| WOUsE (1892), 20 8, C. It. 520.—CAN, 

' 


PART V. SECT. 5, SUB-SEOT. 1. 


sf. J*ower of International Bridge 
Company -To regulate charges.) -— 
CANADA SOUTHERN Ry. Co, vo. INTER- 
NATIONAL BRIDGE Co. (1883), 8 App. 
} Cas. 123.—CAN. 
54 


the 
ASA 


Cases 786a—1053. 


951a. 


accordance with the as atator 7 rota remients, 
& was fully maintained by them for many 

ears, but ultimately it deteriorated owing to 
he increase of traffic of a kind unknown in 
1878, & unless resort was had to tar-spraying, 
or to some similar modern expedient, the 
existing traffic would rapidly oa. the 
road :—Held: (1) pltfs. were liable to 
maintain the road in the condition in which 
it was completed in 1878, & that Hability 
still continued, notwithstanding the change of 
circumstances dn a79 about by the increase 
of traffic; (2) the obligation to maintain the 
road rested on pltfs. alone.—MANCHESTER 
CORPN. v. AUDENSHAW URBAN CouncrL & 
DENTON URBAN CouNcIL, |1928] Ch. 763; 97 
I. J. Ch. 276; 189 L. T. 609; 92 J. P. 168; 
44 'T, L. R. 628; 72 Sol. Jo. 452; 26 L. G. R. 
343, C. A. 


797. Add. Annotation :—As to (1) Consd. Reigate 


ae v. Surrey County Council, [1928] Ch. 


819. Add. Annotation :—As to (1) Refd. Palmer v. 


Crone, [1927] 1 K. B. 804 


802. Add. Annotations :—As to (1) Apld. A.-G. v. 


Hornsey B. O. (1926), 43 T. L. R. 92. Refd. 
Reigate Oorpn. v. Surrey County Council, 
(1928] Oh. 359. 


945. Add. Annotation :—Consd. Garett v. Pratt, 


[1926] Ch. 897. 


951. Add. Annotation :—Apld. A.-G. & Public 


Trustee v. Woolwich Metropolitan Borough 
Council (1929), 98 J. P. 178. 

———~.]—Relaturs were trustees of two 
wills, & as such owned lands abutting upon 
a certain road in the Metropohtan Borough 
of W. By notices dated Feb. 14, 1928, the 
trustees were required to pay to defts. two 
sums amounting to £1,473 11s. 2d., bemg the 
estimated expenses of making up as a new 
street certain portions of the road upon which 
their lands respectively abutted. The A.-G. 
claimed a declaration that those ey of 
the road were highways repairable by the 
inhabitants at large, & relators as co-pltis. 
claimed a declaration that those portions of 
the road were not “new streets” within 
Metropolis Management Acts, 1855 & 1862. 
Defts. contended that the road in question 
had not been dedicated to the public before 
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Mar. 20, 1886, & was therefore not repairable 
by them. Further, they said that each of 
the portions of the road was in fact & in law 
a “new street’ within Metropolis Manage- 
ment Acts, & that neither they nor their 
predecessors had at any time taken into 
charge or assumed the maintenance of the 
paving or roadway of the street of which the 
said portions of the road formed part :— 
Held: (1) on the evidence there was nothing 
to show that the road in question was any- 
aa else than a public highway repairable 
by the inhabitants at large. The fact that 
repairs had been done by private owners for 
their own benefit was no evidence of any 
liability on their part to repair ratione 
tenure ; (2) neither of the portions of road 
in respect of which the claim arose con- 
stituted a ‘‘ new street’ within Metropolis 
Management Acts.—A.-G. & PuBLic TRUSTEE 
v. OOLWICH METROPOLITAN BorovuGci 
pee: (1929), 98 J. P. 178; 27 L. G. BR. 
700. 


997. Add. Annotation :—-Refd. A.-G. v, Hornsey 


B. O. (1926), 43 T. L. R. 92. 


1002a. Walls & roof of tunnel.|—In 1823 a road 


was constructed as a private road by S., on, 
through, & under his own land. In order 
to make the road S. tunnelled under an 
existing footpath. In 1923 the road became 
a main road, pltfs., S.’s successors in title to 
the soil through which the tunnel was driven, 
being the road authority. In 1924 it became 
necessary to repair the walls & roof of the 
tunnel] :—Held: (1) the walls & roof of the 
tunnel either formed part of the highway or 
were necessary for its maintenance, & the 
costs of their repair were costs within Local 
Govt. Act, 1888 (c. 41), s. 11 (2), towards 
which defts. were bound to make an annual 
payment; (2) even if S., having in 1823 
tunnelled under an existing highway, became 
liable ratione nocumenti to repair the part of 
the tunnelled road under the highway, that 
liability did not descend to pltfs. under Local 
Govt. Act, 1888, s. 97, because pitfs. were not 
only S.’s successors in title but also a Igh- 
way authority.— REIGATE CORPN. v. SURREY 
Country Councr., [1928] Ch. 359; 97 
L. J. Ch. 168; 138 L. T. 691; 02 J. P. 46; 
a T. L. R. 808 ; 72 Sol. Jo. 164; 26L.G. R. 
78. 


Part VIl.—Enforcement of Duty to Repair. 


- — ———ne a orm: 


PART VI. SECT. 1. 
789 i. Revsd., 26 A. KR. 48. 





768 i. —— Kvrery tion of 
1s 


portion oa, 

road.J—A municipality lable in 

dumages for an accidunt resulting from 

the breach of its duty to keep every 

portion of a road in repair, that is, in 

a@ ft condition to be travelled upon.— 
v. UNIOIPALITY ©@ 


Rea M ¥ MINTO, 
(1926) 3 D. L. R. 823; (1925) 2 

e « R. 657 ? 35 Man. L. I r 190.—~ 
CAN, 

789 lil, —-—— -—— ———.]}-—Although 
every portion of a public road must 
be ore in repair by the municipality 
in which the road lies, the driver of a 


very heavy vehicle is uot entitled to 
drive it to tho oxtreme edge of a raised 


1053. Add. Annotation :—Refd. A.-G. v. Hornsey B. C. (1926), 48 T. L. RB. 92. 


road built of caith in absolute reliance 

MOM ateE oo aie rae t1oa6] “4 
INIOTA 

D. L. R, 1054; [1925] 8 W. W. R 


that it will 


561.— CAN, 


ee od 








PART VII. SEOT. 1. 
R. & LAMBTON 


| W. Ww. R. 498.—-CAN. 
| 

H 006 il. ————, + -Re 

font.) (1926), 46 Can. Orin. Cas, 13.—~ 


PART VI. SECT. 5, SUB-SECT. 1. 


PART VII. SECT. 2, SUB-SECT. 1. 


sg. of village—Village Act, 
R.S. A. 1034 (c. 109)", 88) Bofors | _, ak. Not suspended by provision of 
e Village can be beld liable for rast yi—2- v. TOWN oF 
Selarg od — a ae in reeds is Pars (1862), 1 . P. €45.—CAN. 
mus Bho that 
one of the Of reeds cpecited | PART VII. SECT. 2, SUB-SECT. 8.—B. 


in the above sect.—GREENAWAY ¢%. 
Co. 49851 viction—Writ de nocumento amovendo.) 
1 W. W. R. Pra Rurat 


OANaDIAN PaciFio Ry. 
1D. Lb. RR. 988: (1925 
667; 31 


850 


Alta. L. RH. dst ; ' 
(1924) 4 D. L. R. 977; (198kT Ss | 1 


1107 1. Neglect to repair after con- 


—R. v. PoRTaGE La 
MUNICIPALITY (1905), 2 W. L. R. 141; 
0 Can. Chim. r) 125.—CAN. 


Vol. XXVI.—Highways. Cases 1146a—1164a. 


Part Vill.—Powers, Duties and Liabilities of Highway 


1148a. ——— Removal of footway.]—A municipal 
corpn., in exercise of its powers as 
authority under Public Health Act, 1875 
(c. 55), a. 149, widened a narrow street in the 
town by entirely removing a raised & kerbed 
footway on one side, & throwing ite site into 
the carriage-way without any notice to or 
consent of the owner of the adjoining house 
& premises, who was also owner of one-half 
of the soil of the road. The owner brought 
an action in the county ct. for a mandatory 
order to restore the footway, & for damages 
roperty. 
egress from the property 
through doors in a garden wall was rendered 
inconvenient & dangerous by the removal of 
the footway, & the county ct. judge granted 
a mandatory injunction to defts. to restore 
the footway to a width of 1 ft. less than | 


for injury to his 
that the access to 





PART VIII. SECT. 1, SUB-SECT. 1. 

bi, —— ere TE reer vw. ARRAN 
(1913), 28 O. L. R. 106: 40. W. N. 
165 H 12 D. L. R. 44.—CAN. 

sm. No power to alienate part of old 
road.|\—CHaPrrus v. La SALLE, [1927] 
3D. L. Rh. 764; 60 O. L. H. 564; affd., 
{1928} 2D. L. KR. 386; 62 O.L. R. 139. 


PART VIII. SECT. 1, SUB-SECT. 2. 
4 i. eg Tn 18 Vad. C. 100.) = 
VEBEG NORTH SHORE TURNPIKE 
Roap TRUATELH v. VEZINA (1884), 


PART VIII. SEOT. 1, SUB-SECT. 4. 

1164a i. Duty to wnspert trees.\-— A 
tree planted in a city rhb f fell 
upon a motor car. The tree had long 
been in a decaying condition -—Held: 
the otty corpn., having by bye law 
assumed the duty of caring for the trees 
planted upon the highway, were liable 
or disoha that duty negligently.—- 
Houxgstis v. Oiry or TORONTO, (1926) 
3D. L. BR. 142; 58 O. L. R. 648.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5. 
o i. S. P. PHEABEY v. ILDMONTON 
(Alta.), [1927] 2 W. W. ht. 445.—CAN. 
Pr (p. 389) i. ——-.]}—Pltf. slipped X 
fell when Seas & granolithic 


sidewalk & was injured. For five or 
six da before this occurrence, the 
sidew: at the int where she fell 


was covered wi glare ico & was 
consequently in a slippery & dangerous 
condition. Pitf.’s ury was not 
attributable to any laok of care on her 

art. The city authorities had know- 
hedge of the dangerous condition for 
five or ix days before the accident & 
Toade no hay to remove the 
danger :—Aeld: the city corpn. wer 


gross negligence t 

Congo Municipal Act, 1922, 

BELLEVILLE, [1925] 2 D. L. R. 250; 

56 O. L. R. 4513 revag., [1924] 2 

D. le R. $83.—CAN. 

PES TS sed he eB = erous condition 
1. 

who knows that a sidewalk in a 

dangerous condition because of a pile 

of slippery snow thereon, deliberately 

makes use of it, ins f 

on the road aa he has previouely done, 

& thereby sustains injuries, the maxim 

volenit non 

PDk Re shay oat 

499; 91 Sask. L. pi 658.—CAN 


a ep a et en? me, a a arn 


re ERA A TET SN tg te 


Authorities. 


highway 


It was proved 564. 


wv. 


r (p. 389) iis, —— Depression caused 
by permitting children to use sulewalk 
ag slide— Gross ne gligence.}—MALTLAND 
cae oe 11929) 1 D. L. kh. 19k.- 


r (p. 389) iv. — — Eyemption from 
lability execpt for grossa negligence \— 
McKrv. v. WINNTIPIG Cry, (1929) L 
D.L. RK. 65; (1928) 3 W. W. RR. 561. 
CAN. 

r (p. 380) v. — Used by children as 
eluded MAILLAND & PEMBROKE (Ont ), 
{1929} 1 D. La. kt. Lyl.—OAN, 


80. Method udopted§ temporarily 
dunycrous —Whether gross negligence.) 
Whero ico or icy suow covered tho 
Kurface of a svidowalk in a ay & tho 
method of romoving it used by mena 
employed by the city corpn was such 
as to make the sidewalk temporarily 
dangerous to pedostrinns who chose to 
walk on it while the work of removal 
was in progress, & an accident happenod 
to 4 Lares —Held: the adoption 
of this inctbod was not 1n itself evidence 
of “grows negligence’? - LON oo 
Orrawa Ciry, (1928} 1D L WK. 71; 
ol Oo Li. it. 405.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 7. 


o i. |—A apie road 
crossed a streain by a bridge. Thero 
was @ fonce between the road & the 
land adjoiniug {t, erected by tho 
| iene naroke of the latter. Ata point 

tmuuediately adjoining the bridge thers 
was a gap, 15 feet wide, in the fence. 
ti ese teee on @ dark ht, mis- 
taking this Fig for the road, walked 
through tt ell into the stream & 
was diowned, In an action of damuges 
By Ect the proprietors of the land 
adjoining the road .—Hild: there 
was uo duty on such proprivtors to 
fence a natural, as opposed to an 
artificially created, danger on their 
lands, any such duty, where it exixted, 
falling on the road authoritics.—- 
MORRISON pv. LONDOV MIDLAND & 
sonra Ry. Co., (1929) 8. GC. lL 


o il, —-— ——~,}— Defts. constricted 
@ bridge across a navigable stream, 
having in it a draw or swing to enable 
vessels to ply on the river. There 
was not any gate or other protection 
to the approaches to the bridge 
when sewung. A horse belonging to 
pitt, broke away from por person, Ce 
© » eoaped out upo 
ubilo Hear & ao . ee of sitar 
wo miles , reaching 
while the draw was open to allow a 


851 








1164a. Duty to inspect trees --On private 


DUMBARTONSHIRE 
WeEsTERN Disrricr Commirrnn (1927), 71 
Sol. Jo. 710; 91 J. P. Jo. 634, H. L. 





before :—Held: the county ct. judge had 
rightly directed himself in law, & there was 
evidence upon which he was entitled to find 
that the action of defts. in removing the foot- 
way was unreasonable & arbitrary, & it was 
not sufficient for the action to be bond fide ; 
& the order was properly made.—HOWARD- 
FLANDERS v. MALDON OConrpn. (1926), 135 
L. T. 6; 90 J. P. 97; 70 Sol. Jo. 644; 24 
L. G. RR. 224, C. A. 


1158. Add. Annotation : —Mentd. 
Sudlow (R.) & Sons (10209), 22 B. W. O. C, 


Doncaster e. 


round 
adjoining highway—Patent danger.|—-Mac KIL 
County CoUNCIL, 





voasol to pans, & rushing Into tho gap 
was drowned —Held+ deft. municl- 
ality could not be made answerable 
or the loss of tho horse  SiKINHO#F 
Se Conpn, (1887), 14 A. R12, - 


PART VIII. SECT. 1, SUB-SECT. 8. 


sq. Restriction during repaira- What 
aa suficunt warning cf danger.) ‘Tho 
duty of thore making ropairg upon a 
travolled road, {4 to take sueh reason- 
able care, by notiee, lighting, guarding 
or otherwise, as muy be reasonably 
necessary to proveut damages as the 
result of the temporary cendition of 
the road Whon this Is done, & the 
condition of non repair & of temporary 
danger in brought home to wu porson 
using the bighway, he fa called upon to 
use reasonable eae on his part for his 
own safety. Wisk v. TORON LO TRANS: 
PORPATION  COMMIASHION, 1028 2 
DL R 667, 680. L. R. t20.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 9. 


sd. Strect ratlway track adjucent lo 
Afyhway |) Pitts. th aw motor cat 
uttompted tuo cross the tracks of a 
streot railway, whhh were at that 
int not Jald upon the travelled 
highway but upon Jand owned by tho 
elty corpn. adjacont to the travelled 
highway ‘Tho pluco of croming was 
in o dangorous condition, Ly reason of 
the trac not being ballasted but 
4imply reating upon expowed slecpors. 
The car was imprisoned thore & run 
Into by a atrect car, & pltfe. wero 
injured & the car damaged —Held: 
the city corpn. were Hablo since, 
although no obligation to ropair 
oxisted, there was a trap or concealed 
dansger.—J amie ». TORONTO (1925), 57 
o {.. i. $22 ’ affg. 27 0. Ww. N. 243.~ 


PART VIII. SECTS SUB-SECT. 11.— 


1190 1. Iuability for failure to light-— 
Statutury duty to light.}—A motor car 
driven at night camo into oollimon 
with a tramway island, & was damaged. 
In an action agaiust defenders, as the 
jocal authority charged, under Edla- 
burgh Municipal & Volico Act, 1879, 
with tho | of the streets, it was 
»rovyed that a red lanip altuated on tho 

land was not lit at the time of the 
accident. It wae also established that 
defenders had not failed in their duty 
with ect either to the construction 
& condition of the lamp, or to the 
precautions en to ensure that it 
should remain alight during the hours 


Cases 119la-——1237. 


1191 


a. —— ‘Obstruction during construction of 
new road.j]—-A corpn., in making a new road 
puerta two existing roads in the same 
straight line with a bridge across a ravine 
dividing them, pulled down an old wall which 
closed a cul de sac in which one of the roads 
terminated, partly constructed the new road 
& erected a wooden fence at the end, beyond 
which was the ravine. Pltf. drove his car 
after dark down a public road leading straight 
into the new road under construction, & not 
seeing the fence in time, which had no red 
lamp or other warning of danger upon it, & 
was not watched, drove through it & fell 
with his car into the ravine, sustaining serious 
personal injury & damage to the car:— 
Held: the corpn. being in occupation of the 
land under construction as a new road, pltf. 
was not a trespasser upon private property, 
but an invitec, to whom they owed a duty 
to warn of any hidden danger; the unlighted 
fence was in the circumstances a concealed 
trap, &, pltf. not being guilty of contributory 
negligence, defts. were liable to him in 
damages for negligence.—OLDHAM v. SHEF- 
FIELD CORPN. (1927), 136 L. T. 681; 91 J7.P. 
09; 48 T. L. R. 222; 25 L. G. R. 94, C. A, 


Annotation :——Consd. Coloshill v. Manchester Corpn., [1928] 
1K.B.776. . 


1191b. 





Trench dug in unfinished road.}— 
Defts. in execution of a housing scheme were 
laying but a new road running eastwards 
from a certain highway & closed at it : eastern 
end by a quickset hedge. Footpaths had 
already been laid out & edged with kerb- 
stones; houses were being built on the 
northern side & heaps of carth & building 
materials made the footpath on this side 
impassable ; the footpath on the south side 


was still unfinished, but was traversable ; 


of darkness :—Held : 
pomenoanee could not be absolute, 
ut must be relative to the best avail- 


the standard of 


for damages ar 





ursuant to permit or agreement with | 
he city or not, does not apply to claims 
out of encroach- 
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it was bounded by a fence of wooden posts 
& bars; the middle of the road was levelled 
but not metalled; across it, for laying an 
electric cable, defts. had cut a trench which 
they left unfenced & by night unlighted. 
They did not prevent persons, whether 
intending occupiers of houses or others, from 
walking down the new road. Pltf. on a 
Sept. evening, while there was still daylight, 
walked with a companion down the highway 
& into the new road along the southern 
footpath. Through a gap in the fence they 
went across other land occupied by defts. to 
a golf course. They returned somewhat 
hurriedly when it was growing dark, & pltf. 
fell into the trench & was injured :—Held: 
the trench being apparent to all, there was 
nothing in the nature of a concealed danger 
or trap, & defts were not liable to pltf., who 
was a mere licensee.—COLESHILL v. MAN- 
CHESTEK CORPN., [1928] 1 K. B. 776; 97 
L. J. K. B. 229; 1388 L. T. 587; 92 J. P. 
37; 44 T. L. R. 258; 26L. G. R. 124, C. A. 


1197. Add. Annotation :—Refd. Oldham v. Shefficld 


Corpn. (1927), 136 L. T. 681. 


1216. Add. Annotation :—Apld. Manchester Corpn. 


v. Audenshaw U. C. & Denton U. C., [1928] 
Ch. 127. 


1228a. Amount of payment—How calculated— 


Local Government Act, 1888 (c. 41), s. 11 (2).] 
—SANDGATE URBAN DISTRIC" OUNCIL v. 
Krnr County Councin, No. 606, ante. 


1286. Add. Annotution :—Apld. A.-G. v. London 


& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


1287. Add. Annotation :—Apld. A.-G. v. London & 


Home Counties Joint Electricity Authority, 
[1920] 1 Ch. 618. 
to see.) —Where a traveller fails to ree 


an obstruction which a person using 
ordinary care would have avoided, the 











able means of achicving exact por- | ment or nuisances created by the joint | stat aoe § liability docs not arise.— 
formance, &, in the absence of evidence | act of the city & the third party. Kine v. RILEY, (1925) 2 D. L. KR. 218.— 
of 7 ee on tho Lspie of anger ihe yer he \ NNER oo Ne righ CAN. 

nko every reasonable means o ~ kb. kh, 33 » Re. 308.-— i, ——— Imbedd ire. J— 
carrying out their statutory obliga- | CAN. Pitt. ‘was Injured by. Epping over a 


Kroay v. NDINBURGH MAGISTRATES, 
11926) S. C. 814.—-SCOT. 

r i. -}—-A corpn. planted treos 
along one of its streete, & resp. sus- 
tained injurics through his motor car 
colliding with one of tho trees on a 
dark nights There was ao stroeet-lanp 
in the vicinity, but it had gono out :—~ 
Held; the corpn. havi caused a 
dangerous obstruction on the streot, it 
was its duty to light & heep lighted 
the obstruction, 60 as to make it visible 
to persons using the street.— Oamaru 
maro® a. CLARKE, (1927) N. Z. L. R. 


PART VIII. apy SUB-SECT. 11.— 


1210 i. Liability of driver— Accidental 
injury.}—Held: the drivor of a horse 
van, which was capsized against a 
lamp-post by a gust of wind, was not 
Hable in damages under General] Polico 
& Lmuprovement (Scvtland) Act, 1862 
(c. 101), 8. 128, in respect that the 
breaking of the lamp wae not his act.— 
Hoae v0, MACPHERSON, [1928] 8. C. (J.) 
16.—SCOT. 


PART VIII. SECT, 5, SUB-SECT. 1.—A. 


1240 xiv. ——- -]—Seoct. 730 of 
the Winnipeg Charter, which gives the 
city a right of indemnity * of & from 
all costs, claims, & damages ” caused 
by any obstruction, encroac or 
uuisance p d on any public road by 
any person, firm, or corpn. whether 








MULMUR ‘TownsuiP, [1926] 4 D. L. R. 
132 , &Y O. L. R. 259.—CAN. 
v. Srooks No. 363 MUNICIPAL DIStTRIOT 
(Alta.), (1927) 3 D. L. R. 4783 [1927] 2 
W. W. RB. 313.—-CAN. 

1260 xxiv. ee Paes —.] 7. 
RURAL MUNICIPALITY OF LIVINGSTONE 
(Sask.), {1929} 2 D. L. RK. 474; 
W. WwW, h, 474.—CAN. 





JESSON 1. 





defts. had not discharged the onus 
of removing the presumption that they 
had failed in their duty.—Woopoock 
v VANCOUVER (B. ©C.), (1927] 3 
W. Ww. R. 759,—CAN. 


k (p. 404) iii. Projecting tron 
covering of excavation.})—Pitf., while 
walhing on a sidewalk, stumbled & 
fell as a result of the projection over the 
cement part of the sidewalk of the iron 








g (p. 408) i, ——. —- Dit covering of an excavation which the 
without or ratlings.}—WaALTON v, | city had allowed the abutting owner to 
York County OCorpn. (1881), 6 A. R. | mako :—Held: the accident happened 
181.—-CAN. ie Riri Of proper repesr oe the 

etiam! . . sidewalk, & the city had not shown 
ingadway subieay. Whee ete tion | that it had done all that could 
is widor a statuto duty to keep its reasonably be done to prevent the want 
stroeta in repair is ¢ mad in an action of repair.—MORAaN v. VANCOUVER City, 
for damages with non-repair, the fact {102 | 1 D. L. R. 461 ’ 40 B.C, Rh. 450; 
that the particular piece of pavement 1928} 3 W. W. R. 660.—CAN. 
from the non-ropair of which pltf.’s k (p. 404) iv. Projecting slab 
injury is to have resulted | of concrete.}—Held : the defect was ono 
happens to be under a subway con- | which, in such a location, should have 
structed at the instance of, or for tho n remedied: it would have been 
benefit of, the city under a contract, | negligence to have there constru 
approved by the Board of Railway | the sidewalk with such a rise, & 
Comrs. for ada, between the city | deliberately to allow it to remain was 


& a railway co. & under which the city 
ugreed to maintain & repair said 
pavement, does not change the 
character or origin of the liability, if 
any, of the city to pitf.—ScHaLer v. 
Ciry OF WINNIPEG (No. 2) (Man.), 
{1930]1 2. L. R. 499; (1929) 3 W.W. &. 
433.-——-CAN. 


k (p. 404) i. —— Faflure of traveller 
852 


; 


not less a fault. —_ HENNESSY v. TORONTO 
city, [1928) ane L. R. 378; 62 


kx (p. 404) v. Causing obstruction 
of eles. }~The failure of a munici- 
pality to cut down scrub & bush so 
TOV at the aide of a road-allowance 
near an in on that it prevents 
persons trevelling on the road from 





1268. Add. Annotation :—Retd. Oldt Sh 
Corpn. (1927), 1386 L. T. 681. Co 

1272. Add. Annotation :—Generally, Mentd. R. v. 
Copestake, Ex p. Wilkinson (1926), 90 J. P. 


Vol, XXVI.—Highways. Cases 1268—13872a. 


1278. Add. Annotation :-—Refd. Oldham v. Sheffield 
Xorpn. (1927), 186 L. T. 681. 


1280. Add. Annolai‘on :-—Refd. Oldham v. Sheffield 


1880a. 


1369a. Fireplug — Projection above 


191. 


Corpn, (1927), 136 L. T. 681. 


Part IX.—Nuisances and Remedies. 





—— Enclosing highway.J—R. +. 
OGDEN (1702), Fortes. Rep. 251; 7 Mod. Rep. 
45; 92 B. R. 889. 


avement— 
Liability of water company.|—-A fireplug had 
been lawfully fixed in a footpath by defts. 
Originally the top of the fireplug had been 
level with the pavement, but in consequence 
of the ordinary wearing away of the foot- 
path the fireplug projected half an inch above 
the level of the pavement. The fireplug 
itself was in perfect repair. Pitf., whilst 
passing along the footpath, fell over the fire- 
plug & was hurt :—Held: as the fireplug 
was in good repair, & had been lawfully 
fixed in the footpath, no action by pitt. 
would lic against defts._-MoorE v. LAMBETH 
WATERWORKS ('o. (1886), 17 Q. B. D. 462; 
55 L. J. Q. B. 304; 55 L. T. 300; 50 
J.P. 756; 34 W. R. 559; 2 T. I. R. 587, 


owner of a house, laid down a service pipe 
leading from their main under the street 
into the house, in which they placed a stop- 
cock for the purpose of regulating the supply 
of water. This stop-cock was protected by 
& cover or guard-box let into the pavement, 
which was provided with o lid or flap. 
Owing to the hinge of the hd or flap being out 
of repair, it projected above the pavement, 
& pltf. while passing along the street tripped 
over it & sustained injury. The apparatus 
could not be repaired without being removed, 
or removed without breaking up tho pave- 
ment. The jury found that there was 
negligence on the part of those who were 
liable for the repaw of the hinge :—Held: 
the co., who alone had power to break up the 
street for the purpose of repairing the guard- 
box, were responsible for its repair, & liable 
in respect of the injuries sustained by pltf— 


C. A, 


annotations :—Apld. Thompson v Brighton Cotpn., Oliver v. 


Rochdale Corpn., [1908] 2 K. ue 


Horsham L. B., [1894] 1 Q. Ib. 


Howlett, (1916] 2 A. C. S11. 


efd. R. v. Poolo Cor) n. 


| CITAPMAN 


Consd. Hartley v. 
Apld. G. C. Ry. 1. 


(1887), 19 Q. B. D. 602; Steel v. Dartford L. B. (1891), C. A. 
0L. J. Q. B. 256; Dawson v. Bingley U. D.C. (1910), | Annotations 
rs J.P.17; Papworth v. Battersea B.C. (1914), 79 J. 2. 96 L. T. 395, 


1372a. 








_—— 


having a clear view of vehicles ap- 
proaching on the intersecting road 
does not constitute a breach of the 
municipality’> duty to repair unde 
Kural Municipality Act, ss. 196.— 
PARTRIDGL v. RURAL MUNICIPALITY 
OF LANGENBURG (Sask.), [1929] 3 
W. W. R. 555.—CAN. 


cc}. «=-—-Where ans aceadent 
results from lack of repair of a ruad, 
& presumption arises, without evidence 
that the municipality responsible for 
the road had notice of its condition, 
that the statutory duty to repair has 
been neglected.—Rra vt Mt xnicrpaniry 
or MINTO, (1925] 3 DPD. L. R $23; 
J1925) W. W. R. 657; 35 Man. L. hl. 
190.—CAN. 


—_— — 





PART VHI. oer na SUB-SECT. 1.—  /iyhways.}—-Held : 

se a ° 
binersUanmnitten OF Soh ee uneae the dircctiou, contro 
food.}-—Municipality :—-7/eld : lable. 


—MBIER »v FRANKLIN, LIMPRECHT Vv. 
FRANKLIN, STREICH v0. FRANKLIN 
(Man.), {1926} 3 D. L. MR. 433; [1926) 
2 W. W. RR. 330.—CAN. 

1289 ti. ——— ——— Negligent construc- 
tion of ditches causing flood.|—-STADNICK 
vw. Birrosr MUNICIPALITY, {1927) 4 
D.L. KR. 61; [1927] 3 W. W. RR. 49; 








37 Man. L. R. 26.—-CAN. 

1289 if. Road materials 300 ix. 
carried into raceway by violent storm.) 
—Held: doefts. were not Nable.— ! fatjure to 


SNOOK v. BRANTFORD Town CoUNCIL, 
(1856), 14 U. C. R. 255.-—-CAN. 

q (p. 408) i. ——- -——.}—Deft. 
municipality when in pursuance of it 
statutory powers it was constructing 
a sewer along the side of a highway 
erected a barricade of planks against 
which the earth taken from the 
excavation was piled up. The barri- 
cade & the pile of earth occupied so 


Liability of water company.!— 
A water co., at the request & expense of the 


much of the sidewalk that a path only 
18 inches wide wus lett behind the 
barricade for the use of pedestrians, 
Oving to ordinary rainfall A the 
molst character of the earth so piled 
up, there was a seepage of water 
carving slimy particles of clay through 
the spaces between the planks result mg 
in the surface of the pathway becoming 
danperously ay & slippers. Pit! 
While walking along the pathway 
dipped on said surface & was seriously 
Injured ~—Hield: deft. had created 
& continued a misance which was the 
proximate & sole cause of pltf.’s 
injuries. Warts tv PSiKICt OF 
BurnaBy (B.C), (9920) ¢ DP. n. R. 
112, 2W.W. RR 62 CAN. 

ak. Road wuter repar by Moiniater of 
as long as the 
work of construction or repair is being 
carried on, the highwa 7 is removed from 

& management 

of the municipality, which is not Mable 
to travellers for damages resulting 
from its etate of repair until the high- 
way is again uuder ita control & man- 

ement.—HORSrIELD tp. CANA RURAL 
Muwicmaricy No. 214, (1925) 2 
b. L. R. 8745 (1925) 1 W. W. Xf. 
1067; 19 Sask. L. R. 378.—CAN. 


PART VIII. SECT. be SUB-SECT. 1. 
. (). 

—~.}- A musueapal corpn. 
ia not liable for wjury caused by 
e minur rMpaus to a 
strect, but is Hable if the darmnage 
occurs throngh negligence or fault in 
the original construction, & if it can 
be shown that the construction in the 
first place by those who were re- 
spo le for it was of a negligent’, 
improper, or faulty description, they 
will be liable if damages result 
STEWART ov, Moncron (1924), 5% 
N. B. R. 427.—CAN. 


853 





ee —_~ 
re tint nee me 


| 


Y» Fyipe WarrerworKks Co., 


11804) 2 Q. B. 590; O11. J. Q. B. 153. 71 
q.. T; 539 
T. J. KR. 5805 38 Sol. Jo. 6290; 0 R. 582, 


50 J. Pb; 48 W. RR. Ls 10 


~Consd. Colue Valloy Water Cov, Ball (1907), 
( Distd. Stacoy v. Gas Light & Coke Co., 
Motropolitan Water Board & Wost Knd Talloring Co. 
(1910), 9L GR. 174. 
Board, [191112 K. 18. 964. 
works Co. wv. Rodocanachi, (1901) 2 K. 33. 230. 


Consd. Ratt v. Metropolitan Water 
Refd. GQaand Junction Water- 


PART IX. SECT. 1, SUB-SECT. 1.- A. 


k i. Obstruction on part not used 
by public) Re or. DENN (182%), 
N. i. Div. 400. CAN, 


sm. QObalruction permitted Duty of 
i" raon causing obstruction to promde 
hts at night} ~livrvey vv. WRENCH 
(1839), 1 Ont. Dig. 7433 CAN 


PART IX, SECT. 1, SUB-SECT. 1. D. 


sn. Areas formi'g part of aue 
walk Left uncoverd ) On aw dark 
night one of pitfs., wife of her co- 
pitf, stepped into ap area, one of 
“overall, in the sidewalk of a street 
In a town & was Injured — The arcas 
were constructed aa part of a building 
adjacent to the sidewalk & were for 
the benefit of the owners or tenants 
of the building. No autborlaation by 
the town corpn. for the coustruction 
of the areas was shown, but if appeared 
that, since the year 1900, the ecorpn 
had looked after the coverings of the 
arean, trenting Chem as onde of the side- 
walk. Before the accident, the ares 
into which pltf. stepped had becn 
covered with a plank, but on the night 
of the aceldent it was uncovered - 
Meld. the town corpn., having know- 
ledge of the condition, & having taken 
no steps to close the areas, or to eee 
that they were adequutely protected, 
were Hable to pitfa -Mc MICHARL . 
Goperin Tows, (1928) 14.0. L. 2. 
136, 620.0. Rh. 547. CAN. 


so. Laft forming part of pavement— 
Well of lift rnadquately fenced.}—~ 
HAYMAN ve. CITY PROPERTY INVESTMENT 
Trust Comey., LTp., (1920) 8.C. (H. LB.) 
65.—SCOT. 


sp. Petrol pump.) BRiTisH AMFIU 
can Om Co. v. SHURR (Ont.), [19251 
3). L. R. 119.—CAN. 


Cases 1378a—1513a. ENGLISH AND EMPIRE Dicust SUPPLEMENT. 


1378a. ——— In contravention of City Police Act, 
CuRTIS v. GEEVES, No. 641a. ante. 

13880a. Overcrowded inn yard—vVehicles left in 
highway.]—An innkeeper had for some years, 
when his yard was full, placed the vehicles 
of his guests on a triangular piece of ground 
at the corner of two streets. This piece of 
ground having been ascertained to be rill 
of the highway :—Held: deft. was rightly 
convicted of an obstruction under Highway 
Act, 1835 (c. 50), s. 72.—GoriInG v. Banr- 
FIELD (1864), 4 New Rep. 284. 


1381a. -/—A person placing a dangerous 
obstruction in a highway, or in a private road 
over which persons have a right of way, is 
bound to take all necessary precautions to 
protect persons exercising their right of way ; 
& if he neglects to do so, is liable for the 
consequences.—OLARK v. OHAMBERS (1878), 
8 Q. B. D. 327; 47 L. J. Q. B. 427; 38 L. T. 
454; 42 J.P. 488; 26 W. R. 618. 


Annotations :—Consd. Bull ». Shoreditch Corpn. etal 67 
J.P. 373; Ruoff v. Long, [1916] 1 K. B. 148. pld. 
Glasgow City Corpn. v. Taylor, [1922] 1 A. GC. 44. d. 

A oa- 6 lL. Ty. 174; 





»G. v. Tod-Heatly & Brownrl (1879) 
Tolhbausen v. Davies (A888), 69 J. T. 436; McDowall v 
Ga. W. Ky., [1902) 1 K. B 618 ham v. Johnson & 


Nephew, [1913] 1 K. 1. 308, Menta. The Bernina (2) 

(1887), 12 P. D. 58; Coldrick v. Partridge, Jones (1909), 
78 L. J. K. B. 452: Cory v. France, Fenwick, [1911] 1 
K. B. 1143 Weld-iilundell ¢. Stephens, (1920) A. C. 956; 
Tho San Onofre, [1922] P. 243. 

1891. Add. Annotations :—Refd. Williams v. Larsev 
(1928), 21 B. W. C. ©. 339; Ten pleton v. 
Parkin & Co. (1929), 140 L. T. 619. 

1397. Add. Annotation :—Mentd. S.S. Singleton 
Abbey v. S.S, Paludina, [1927] A. C. 16. 
18909. Add. Annotation :—Distd. Oldham v. 

Sheffield Corpn. (1927), 136 L. T. 681. 


1485a. Street traders—Licence—Application to 
renew—Dutiles of borough council.]—(1) The 
remedy by appeal to petty sessions given by 
London County Council (Genoral Powers) 
Act, 1927 (c. xxii.), 8. 35 (2), to a street trader 
who is aggrieved by the refusal of the renewal 
of his licence as a street trader is equally 
beneficial, convenient. & effectual as mandamus 
would be. Mandamus will therefore not lie 
to a Metropolitan borough council to compel 
them to hear & determine a atreet trader’s 
application for renewal of a licence. 

(2) In_ deciding such applications, the 
council is an administrative body, not a 
judicial one ; it may therefore properly take 
into account a report of a committee, & its 
decision will not be invalidated merely by the 
fact that some mombers taking part in it 
were not present at an earlier meeting when 
the or picant was heard. 

(3) Semble: the Act does not contemplate 
the calling of evidence before the council 
on such applications; but the justices at 
petty sessions who hear an appeal can 
conveniently hear such evidence as may be 
necessary.—It. v. LEWISHAM CORPN., Ex p. 
JACKSON Marries 938 J. P. 171; 78 Sol. Jo. 
318; 27 L. G. R. 416, D.C. 


1435b. ——— -———-. Refusal to renew—Appeal to 
petty sessions—Evidence.]|—R. v. LewisHaAM 
CORPN., Ex p. JACKSON, No. 1485a, ante. 


PART xX, SECT. i, SUB-SECT. 1.—N, 
aq. Prickly bush protruding through 
hae }—Where doft. permitted ao ome 
ush growing on land to project 
over @ strect, & pltf. was injured by 
@ thorn of the bush penetrating one 








of hie eyes :— 
63.—A US. 


Held: deft. 8. 
CULL v. GREEN (1924), 27 W. A. L. R. 


er. & ing trece to w—Causin 
chat Mena: Loont Boards det 


1435¢, —— -—- ——- Mandamus, |—R. v. Lewi- 
SHAM CORPN., Ez p. JACKSON, No. 1435a, ante. 

1435d. ——- Removal of refuse—tLiability for 
charges.|—-The ‘‘ other services ’’ mentioned 
in London County Council (General Powers) 
Act, 1927 (c. xxii.), s. 37, are services ejusdem 
generis as the removal of refuse. _ 

Applts., a borough council, claimed pay- 
ment of their charges in respect of ‘‘ other 
services” rendered by them to resp., @ 
licensed street trader, being charges in 
respect of the general administration of 
Part VI. of the Act d with the regula- 
tion of street trading :—Held : in the absence 
of evidence of the removal of refuse or of 
Bervices ej generia as the removal of 
refuse, applts. were not entitled to recover.— 
WESTMINSTER CORPN. v. ARMSTRONG, [1929] 
2K. B. 461; 142 L. T. 268; 98L. J. K. B. 
7107; 45 T. L. R. 634; 94 J. P. 18; 27 
L. G. R. 671, D. O. 

1441. Add. Annotation :—Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 


1442. Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
1448. Add. Annotation :—Consd. Vanderpant v. 

Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
1447. Add. Annotations :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 
Mentd. Lowe v. Bentley (1928), 44 T. L. R. 388. 
1457a. ——— Causing horse to shy.j—In an action 
for a nuisance it appeared that pitf. was 
driving at night in a cart drawn by a horse 
along a public highway, when the horse 
shied at a heap of earth & refuse placed by 
defts. on their Jand adjoining the highway, 
& the cart was upset & plitf. injured. Evi- 
dence was tendered by pltf. to prove that 
other horses had shied at the heap on the 
same day :—Held: if the heap was of such 
a nature as to be dangerous by causing horses 
passing on the highway to shy, it was a public 
nuisance.—-BROWN v. EASTHRN & MIDLANDS 
Ry. Co. (1889), 22 Q. B. D. 8091; 58 L. J. 
Q. B. 212; 60 L. T. 266; 53 J. P. 342; 5 
T. L. R. 242, D. C.3 on appeal, 22 Q. B. D., 
at p. 308, C. A. 
Anacialon ion Heath’s Garage v. Hodges (1915), 14 
1465. After this case add ‘‘ See, also, AGRICULTURE, 
Nos. 970a, 970b.” 


1478. Add. Annotation :—Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 


1475. Add. Annotation :—Apld. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. R. 752. 


1600. Add. Annotation :—Consd. Eastbourne 
rae A Borough v. Fuller & Sons (1928), 93 
J 2 


1509. Add. Citation :-—95 L. J. K. B. 81. 


1511. Add. Annotation :—Consd. Eastbourne 
erg oe v. Fuller & Sons (1928), 
93 e e s 


1512. Add. Annotation :—Distd. McGowan v. Stott 
(1923), 99 L. J. K. B. 357 n. 

1518a, ——— -]—When any one places a motor 
omnibus or other vehicle which is likely to 
skid upon the highway, such person may be 





lHable.— ‘-—The allowing of prickly-pear to 
We yan sprosd on fo a road usbd by tine public 


is & public nuisance wi 
Penal ere 8. 268.—Rte Movarpa 
GounDan (1928), I, U. R. 52 Mad. 79. - 
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liable for placing a nuisance upon the road, & 
for negteene use of the highway. —WALTON 
Cua 1 Oo., Lrp. v. VANGUARD MoToR 

vs Co., GIBBONS v. VANGUARD Moror Bus 
Co. (1908), 72 J.P. 505; 25 T.L. R. 18; 
58 Sol. Jo. 823; 71. G. RB. "349, D. C. 


Annotations :-—Overd. Parker vy. L. G. O. Co. (1909), 101 L. T. 
93. Reta. Barnes U. D. C. v. L. G. 0. Co. 1908), 7 
L. G. R. 369; Wing v. L. G. O. Co., [1909] 2 K. ¢ 652. 


1514. Fig Annotation :—Generally, Refd. Britan- 
@ Hygienic Laundry Co. v. Thornycroft 

(1928). 136 L. T. 88. 
1519. Add. Annotations :— Distd. Noble v. Har- 
rison, [1926] 2 K. B. 832. Consd. Reigate 
ae v. Surrey County Council, [1928] °Ch. 


1540. Add, Annotation :—Refd. Manchester Corpn. 
v. Farnworth, [1930] A. C. 171. 

1846a. Heap of refuse—Horse frightened.]—Pltf.’s 
horse shied at a heap of road-scrapings placed 
by defts. by the side of a public highway on 
land belonging to them, & personal injuries 
Were, in consequence sustained by pltf.’s 
wife. Upon the trial of an action brought 
in respect of such injuries, evidence that other 
horses had shied at the same heap, on the 
same day, was rejected :—Held: such evi- 
dence was admissible, for if the heap was 
of such a nature as to be likely to cause 
horses to shy, it was a paris apr tegsil & 
whatever showed it to be likely to cause 
horses to shy was evidence for pltfs.— 
Brown v. HAsTERN & MIDLANDS Ry. Co. 
(1889), 22 Q. B. D. 391; 58 L. J. Q. B. 212; 
5 T. L. R. 284, C. A. 

Anncigiion ory nee Heath’s Garage v. Hodgos (1915), 14 

1592. Add. Annotation :—Refd. Layzell ». Thomp- 
son, (1926), 91 J. P. 89. 

16186. Add. Annotation :—Refd. Reigate Corpn. v. 
Surrey County Council, {1928] Ch. 359. 
1628. Add. Annotation: —Refd. Oldham vw. 

Sheffield Corpn. (1927), 136 I. T. 681. 


1627. Add. Annotation:—Mentd. HR. v. 
{1927] 1 K. B. 810. 

1684. Add. Annotations :—Consd. Swadling ». 
Cooper (1930), 46 T. I. Wt. 597. Refd. Har- 
grove v. Burn (1929), 46 T. L. R. 59. 


1687. Add. Annotations :—Consd. Hargrove 1, 


Cory, 


PART IX. SECT. 1, SUB-SECT. 11. 
st. Encroachment on pret street — 
uthorised by Dean of Guild.|--The 


proprietors of a building adjoining | PART IX. 


Sere A, L. Ht. 263; (1927); 1 WW 
$24; 22 Alta L. HR. 467.-CAN. 


SECT. 1, SUB-SECT. 16. 





Vol. XXVI.—Highways. Cases 1518a——1711. 


Burn (1929), 46 T. L. R. 50; Swadling v. 
ei er ete 46 T. L. R. 597. Refd. The 
wid , [1929] P. 204; The Chatwood, (1930] 


16389. Ada. Annotation :-—Mentd. Lagan Naviga- 
tion Oo. v. Lambeg Bicee ning, Dyeing & 
Finishing Co., [1927] A. 0. 226 

1652. Add. Annotation : : Generally, Refd. Salis- 
bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. B. 566. 

1668. Add. Annolation :—Mentd. Musical’ Por- 
formers’ Protection Association, Ltd. ». 
British International Pictures, Ltd. (1930), 
46 T. LL. R. 485. 


1668. Add. Annotation :--Refd. A.-G. ». Sharp 
(1930), 99 L. J. Ch, 441. 
18677. Add. Annotation :— Generally, Mentd. 


Pournemonth Hwaneee Motor Road & Ferry 
Co. v. Harvey & Sons, [1929] 1 Ch. 686. 
1680a. ——.]— Deft. co. built a large hotel, in- 
cluding a kitchen, close to pltf.’s private resi- 
dence & with windows ovorlooking pltf.’s 
premises; & a hitherto quict highway, with 
very little traffic passing over it, became a busy 
street with vehicles consta ntly coming & going 
in connection with deft.’s hotel business. 
These vehicles made use of a very small 
yard adjoining pitf.’s house, opening into tho 
street, & the roadway there became con- 
gested at times. In consequence, pltf. com- 
plained of nuisance: (a) by obstroction of 
access to his residence ; (6) by arpriving him 
of reasonable use of the public highway :— 
Weld: on the result of the authorities, a 
private individual who seeks to restrain the 
obstruction of a public highway must, in 
order to maintain is suit, prove that he has 
sustained particular & substantial & direct 
damage beyond the general inconvenience & 
injury to t the public.—VANDERPANT v. MAY- 
Falrn Jlorsy. Co., Larp., [1930] 1 Ch. 188 ; 00 
L. J. Ch. 84; 142 1. 'T. 198; 045.7. 23. 
1687. Add. Axiolation :—Aa to (1) Refd. Vander- 
pant v. Mayfair Hotel Co., [1930] 1 Ch. 138. 
1709. Add. Annotation :—As to (2) Refd. lloward- 
Vlanders v. Maldon Corpn. (1926), 185 L. 'T. 6. 
1711. Add. Annotation : — Distd. lioward-Planders 
v. Maldon Corpn. (1926), 135 L. ‘I’. 6. 





| 1670 vi, - - —~--] —ARDESAR 
JIVANSE wv. AMAL Kuvanit (1928), 
| I. L. f. 83 Bom. 187. IND. 


| qi JjJ— The owner of an auto- 
mobile is not entitled to maintain an 





a private street in (i., who were, also, , r~ ae 
the owners of the solum of the street, Wetec’ atch’ soaks ig thos EN | action against a mun lel penty for 
applied to the Dean of Guild for | 9 bank on land on to a road does not | damages for non-repair of Hibialed fe it 
authority to extend their building over {| flow on to such road. —JaRnap v. | be bas not taken out a@ licence to 
part of the foot pavement of the strect. | Loaner, [1928] S. A. 8. Tt. 36.— AUS. rinit hin to operate his car.- 
he master of works lodged objections NaMPSON  &. a atta lees 1 
in the public interest, on the ground | PART IX. SECT. 3, SUB-SECT. 3.—A. | D. L. R. 624; 57 N.S. R. $98.- CAN. 
eet under Glasgow Police Acta, aes 1870 v. —— J~In an action YT eae rane of ae }~- The 
to 1924, the Dean of Guild had n for a mandatory injunction requiring ahacnee of the notice required by 


jurisdiction to sanction an eneroach- 


nothing in these Acta lc ge the 
Dean of Guild of jurisdiction to grant 
a lining for the erection of a building 
ona pevee ogy within the burgh.— 
SAXONE SHOE Lrp. v. SOMERS, 
{1929) 8. C. 232. sOOT. 


PART IX. SECT. 1, SUB-SECT. 14. 


attached to 


perone using the 


ee persons com 









deft. to remove a verandah & steps 
her house, 
crouched upon a atreet in a baat & 
caused inconvenience to pltf. & 
street :——Held: the 
wonvenience was such unly as was 
common to all persons using the stroe 
& pltf., whose house waa so situate 


in access toa t ise principal meee 


City Act, R. 8. 8. 1920 (4. 86), 8. 542, 
to be given the smunioinallty ia o bar 
to an action for damages for Injurica 
caused by snow or fce on os sidewalict.— 
a TR PR ® MOOSE Jaw CILry, aaah 
1 R. 115; (1924) 3 W. 
839. GaN: 
q_ iti. - 

McGrecor v. ft. 
Dp... 18). CAN 


which en- 


Sufflerency of | 


from {f, in order (Ont.), (£920) 1 


| 
. 
E 


left om be fer unreasonable tme— nid reason of prog ae & on PART IX. SECT. 8, SUB-SECT. 5. 
Owner gest areal) PAaTER- | suffered no damage or injurv sw. Cost of fencing bank—Whether 
BON (1916), 31 D. L. R. 368.—CAN, by reason of the nuisance, & was | not | uathin Burgh Police (Scotland) Act. 
sv. House irae street at night— oe to t sioee) 2 iD. La aa Sie ae a o—< ten of 

Blocked-— Person HALEY ¥. KEIBRY. utg'! oun ng nm the oF) 
Habie.}~BooTr v. Oataary & Rrppoon, | 268; 61 é. L. R. 679.—O N prought an action against. the owner: 
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Cases 1717a—1858a. ENGLISH AND Empire Digest SUPPLEMENT. 


1717a. Remedy trespass not ejectment.J—Dor d. | 1747. After this case add ‘“‘ Compare MAGISTRATES, 
Sr. JULIAN SHREWSBURY (PARISI) v COWLEY Nos. 503a, 503b.’’ 
(1823), 1 0. & P, 123; 171 E. R. 1129, N. P. | 1760. Add. Annotation :—Refd. R. v. Newport 


1787. Add. Annotation :—Mentd. Maclean  v. Salop Justices, Ez p. Wright, [1929] 2 K. B. 
Workers’ Union, [1929] 1 Ch. 602. 416. 


Part X.—Interference with Highways under Statutory Powers. 


1761a. Duty of local authority—On request to 


obtaining in the arca of the proposed cores: 
exercise statutory powers.}] — A local & i 


tions ; those physica] conditions will be 


authority, requested to carry out in a ‘“' street 
laid out but not dedicated ’’ constructive 
works under its statutory powers, need not 
necessarily inquire into the title of those 
making the request. But it must, in con- 
sidering whether compliance with the request 
will be a lawful exercise of the powers, have 


one of the principal factors in determining 
whether relevant statutory definitions are 
complied with. This applies to powers con- 
ferred by either public general or private local 
statutes.— DAVIES v. RIPON CORPN., [1928] 
th. 884; 97 L. J. Ch. 479; 189 L. T. 636; 
92 J. P. 153; 26 L. G. R. 530. 


regard primarily to the physical conditions 


Part X!.—Excessive Weight and Extraordinary Traffic. 


1765. Add. , Annotation :—-Consd. Hastbourne 


to the highway was due to a peculiar & 
County Borough ». Fuller & Sons (1928), j 


unique conjunction of heat & of atmospheric 
93 J. P. 29 & oe jf ondiaons ; ied vehicles did at 
1771. Add. _ Annotation :—Distd. Eastbourne sei aad erlgneasr aad gt her rial pecan 
“ ‘ . gence on the part of deftse.—EASTBOURNE 

Pia giaaede v. Fuller & Sons (1928), 93 County Borovan v. FULLER & Sons (1928), 


Pn eae As to (1) Rot, Rast 93 J. P. 29; 72 Sol. Jo. 762. 
: . Annotation :—As to efd. East- ae 
bourne County Borough v. Fuller & Sons 1810. ae ennoraton :— Distd. 
(1928), 93 J. P. 29. 93 J.P. 29. 
1775a. -]—Defts., who owned & used traction 4844, After this case add “See, also, No. 1852 
engines for the purposes of their business, post.” : ‘ . 
drove two of these engines on a very hot day of 
in July over a highway belonging to pltfs., 1844. To the existing paragraph add as follows :— 
who were the highway authority for the The surveyor of a highway gave a certificate 
a 


Eastbourne 





district. The highway, which d been 
constructed as a first class main road for the 
purpose of bearing traffic of all sorts, had a 
mexphalte surface. In passing along the 
most exposed part of the highway, the driving 
wheels of these engines sank into the road at 
a point where the surface was very soft, with 
the result that the road was damaged. JPltfs. 
thereupon brought an action against defts. 
to recover extraordinary expenses, pursuant | 


under the above sect. to the effect that extra- 
ordinary expenses had been incurred by 
reason of extraordinary traffic caused by 
resp. in repairing roads in four separate 
townships. Six months later he gave another 
certificate which referred to extraordinary 
expenses incurred seve before & partly after 
the date of the first certificate on a single road 
in one of the townships :—Held : e first 
certificate was good, &, with regard to 
expenses incurred before it was made, the 


to a res & Locomotives (Amendment) | 
Act, 1878 (c. 77), 8. 23, as amended by Loco- 


period of six months limited by Summary 
motives Act, 1898 (c. 29), s. 12. They also 


Jurisdiction Act, 1548 (c. 43), s. 11, for 
claimed damages for wrongful abuse of the recovering the amount began to run from the 
highway by defts. & for nuisance & negli- date of the first certificate. 

gence :—Held: as agricultural traffic, includ- 1952. After this case add ‘' Sec, also, No. 1841, 
ne ppt pees jae epee Ribs paar aa ante.” 

part of the ordinary traffic e weights in 

the present case were normal, no claim for 1852a. Liles mie than Hoi aired 
excessive weight or for extraordinary traffic tg fryers fp IGHWAY BOARD v. NEW- 
could arise under the Act of 1878; there was ELL, No. 1844, ante. 

no excess whatever by defts. of the lawful use 18588. ———- Where several contracts.]|— Ersom 


of the highway & no wrongful abuse of their URBAN CouncIL v. LONDON County CoUNCIL, 
rights of passing & repassing; the injury No. 1818, ante. 


of a steep natural bank, which sloped | construed in the light of the context ;, BUCKIN MAGISTRATES v. SKAFIELD’S 
down from the side of a street to | & of the hoading of the group of sects. , (DOWAGER COUNTESS) TRUSTEES,{1928] 
ne = ig oy ae ore: ” regover 4 babar aps Brey coonered. pry ape satt an S. C. 625.—SOOT. 

e cost of fenc e bank :—Held: e places to whic e section referred 

the sect. was inapplicable in respect ere. limited to places rendered ad PART IX. SECT. 3, SUB-SECT. 
that, in view of their amb ity, the | ous by some artificial construction d i. ——- ——.}—R. v. FITZGERALD 
words “ any other place” fell to be ! connected with buildings or streets.— | (1876), 39 U. C. R. 297.—OCAN. 
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1872. Add. Annotation :—Refd. Eastbourne County 
Borough v. Fuller & Sons (1928), 93 J. P. 29. 


Vol. XXVI.—Highways. Cases 1872—2204a. 


1876. Add. Annotation :—Refd. Eastbourne County 
Borough v. Fuller & Sons (1928), 98 J. P. 29. 


Part XII.—Stopping-up or Diversion of Highways. 


1887. Add. Annotation :—Refd. Linton ». New- 
castle-upon-Tyne Corpn. (1929), 142 L. 'T. 49. 

1894a. Consent of owners of land abutting 
on highway—Condition precedent.]—By sect. 
59 of a local Act ‘‘the corpn. may from 
time to time by order stop up wholly or | 
partially any highway which in their opinion 
is unnecessary on such terms as to tle vesting 
of the soil & other matters as may. be agreed 
on between the corpn. & the owners & lessecs 
of buildings & lands abutting on the highway 
& on any highway being so stopped up all | 
public & other rights of way & other nights 
in, over or upon the same shall be absolutely 
extinguished.’’ By sect. 117: ‘‘ Any person 
deeming himself aggrieved by any order or 
determination of the corpn. or by any 
conviction or order made by a ct. of summary 
jurisdiction under any provision of this Act 
may appeal... to the next practicable ct. 
of quarter sessions under & according to Publie 
Health Act, 1875 (c. 55), 8.269” :—Held: 
it was a condition of the making of an order 





under sect. 59 that there should be an | 


agreement between the corpn. & the owners 
& lessees of buildings & lands abutting on the 





(1) | 1979a. — 


e 


highway ; (2) the ‘“‘ highway ’’ must mean the 
whole highway & not any part thereof; & 
the appit. was therefore a person aggrieved 
although his land did not abut on the part 
of the highway stopped up.——LiInron rr. 
NEWCASTLE-UPON-TYNE CORPN, (1929), 142 
L.T.49; 045. P. 20; 27L. G. R. 607, BH. L. 


1894b. - ~~~ - —~— Meaning of highway—Not 
confined to part of highway stopped up.]--— 
TANTON v. NEWCASTLE-UPON-TYNE CORPN., 
No. 1894a, arte. 


1897. .1dd. Annotation :—Refd. Oldham 
Sheffield Corpn. (1927), 136 L. 'T. 681. 


1922. Add. Annotation : —Apld. R. v. Pustmaster- 
General, Ex py. Uarmichael (1927), 96 L. J. 
K. LB. 347. Mentd. ht. ». Minister of Health, 
Ev p. Yatfe, [1980] 2 K. B. 98. 


1958. Add. Annotation :- Refd. Brown v. Yarrison, 
Iourani v. Same (1927), 187 1. T. 540. 


Not costs of preparing for appeal 
Order abandoned.|---l. v. Wing (1825), 4 
B. & C. 184; 6 Dow. & Ry. K. B. 3233 5 
Dow. & Ry. M. ('. 184 > 31.0. 0.8. KB. 
201; 107 K. R. 1028. 


uv. 


Part XIII. -- Streets. 


1997. Add. Annotalrons :-~Consd. tloward-Flanders | 2202. Add. Annotation: 


v. Maldon Corpn. (1928), 135 L. T.6. Mentd. , 
Graigola Merthyr Co. v. Swansea Corpn., 
{1928} Ch. 235. 

2032. Add. Annotation :—As to (2) Consd. A.-G. v. 
Hornsey B. C, (1926), 45 T. L. R. 92. 


2039. Add. Annotation :—As to (2) Consd. A.-GQ. & 
Public Trustee +. Woolwich Metropolitan 
Borough Council (1929), 93 J. P. 173. | 


2044. Add. Annotation :—Apld. Dennerley ». 
Prestwich U. 1). C. (1929), 141 L. T. 602. 
2075. Add. Annotation:~-Apld. Dennerley  v. 

Prestwich U. D. C. (1929), 141 L. T. 602. 


2076. Add. Annotation :—Apprvd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 

2093. Add. Annotation :-—Consd. Black v. George 
Parker & Sons, Ltd. (1929), 142 L. T. 130. 

2100. Add. Annotation :—Consd. Sittingbourne 
tooc C. v. Lipton, Ltd. (1930), 47 T. L. R. | 

2102. Add. Annotation :—Consd. Sittingbourne | 
aan C. v. Lipton, Ltd. (1930), 47 T. L. R. | 


PART Xi. SECT. 4, SUB-SECT. 5. 

1872 i. General rule.}—It ta not tho 
total sum actually nt on repair that 
is recoverable by the road authority, | 
whother that repair involves recon- 
struction or not. must be | 
all the circumstances of the 


thereon, 


rvabonably 


had to , before extraordinary _ traffic 
__.., the state of the roads when tho mcnced.—Down Cov? 

aordinary traffic commenced, its ST#WART, (1927) N. 49.—IR. 
general character & suitability for the 1881 1. Deductions & 
traffic reasonably to bo expected Im 


2203. Add. 


2204a. - 


the amount of ordipary 
traffic whcther of deft. or other persons, 
& the extent & nature of the repairm 
required, 
should also be made {if roads whcu 
repaired are in a better condition than | statutory formahtles.)— Held: 


untry CouNcIL t 


» allowances 
of road due to renair.}-—- 


Mentd. Hutton v. A.-G., 
(1927) 1 Ch. 427. 

Annotation :- Apld. Ashby -de -la- 
Zouch Grdna, »v. Sunmers, [1928] 2 K. B. 397. 


Recovery of expenses of repairing 
dangerous structure London Bullding Act, 
1894, 5.116 —Summary Jurisdiction Act, 1848 
(c. 43),5.11.] A building in the metropolis 
having been certified to be dangerous, the 
county council did the work necessary to 
make it safe, d& on Sept. 15, 1924, demanded 
from the owner the amount of the expenses. 
The amonnt not having been paid, the 
council on Jan. 1, 1926, applied to a magis- 
strate undee sect. 116 (1) of the above Act 
of 1894 to fix the amount of the expenses & 
to make an order that no part of the structure 
should be let for occupation until after Bash 
ment thereof. The magistrate dismissed the 
complaint on the ground that more than the 
period of six months limited by sect. 11 of 
the above Act of 1848 had clapsed between 
the time when the matter of the complaint 
arose & the date when the complaint was 


| Down County CounciL v. STEWART, 
No. 1872 1, anle.—IR 


PART XH. SECT. 2, SUB-SECT., 1. 
ax. Necvasty for compliance with 


& public 
bighway cannot be cloud = withant 
complying with the statutory for- 
malities. ~LARCHER v. SUDBURY TOWN 
— | ($913), 24 O&. W. RR. 659; 40, W.N. 
1289: 11D. L. BR. 111.—-CAN. 


Deductions 


com 
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Cases £204a---£351a. Enaiiso AND Epree Digest SUPPLEMENT. 


made :—Held : the six months’ limitation of 
roceedings under sect. 116 (1) 


time applied to 


. v, Cardiff Pure Ice & Dold 81 
1930), 28 L. G. BR. 470, Lage 
—— -——.]-—SUNDERLAND Corry, », 





Corp 
Co. ( 


P P 
of the Act of 1894, & the ti f 2254a. 
' Ce us ee Gray, No. 2244a, ante. 


the date of the demand, & the magistrate’s 
decision must be affirmed.—Lonpon County | 9968, Add. Annotation: 
OWNER oF 14, LEE-STREET 
Stmpnny (1026), 185 L. T. 182; 90 J. P. 
145; 427.1. R. 648; 24 L. G. R. 386, D. C. 


another street.!|— 


Counorm v. 


28298. Part of premises fron 
Deft. in 1908 eek ri | 
fronted on G. road. 
strip of land which she 
catriage drive to the house. 


a& house which 


the south of & adjoining the house & land. 

The field fronted on HK. road. In 1907 deft. 

purchased the field, but entered into a tenancy 

u ent letting it to her husband, & from 
that time the field & the house & land had 
been ‘separately , assessed by the local 
authority though in fact the tenancy agree- 
ment between deft. & her hustand 
ceased to exist about 1918. In 1920 RB. 
road was made up, the usual course being 
followed under Public Health Act, 1875 
(c. 55), ss. 150 & 257, with the result that 
pltfs. claimed a charge, for the admitted 
roportion due from deft. of the expenses 
meurred in making up F. road, on the whole 
of deft.’s property, including her house & 
grounis as well as the field, as fronting, 
adjoining or abutting on I. roac :—Held: 
the house & grounds & the field must be 
considered as being one close, & as such the 
whole was liable to a charge for making up 
KE. road as fronting, adjoining or abutting 
thereon. — ALTRINCHAM URBAN DISTRICT 
Counci.L’v. O’BRIEN (1927), 913. P. 149; 25 
L. G. R. 369. 
2244a, ——— -}—(1) A notice given to a4 
frontager to make up the portion of the 
atrect opposite to his premises under Public 
Health Act, 1875 (ce. 55), 8. 150, is not 
rendered inoperative because all the front- 
agers on the street arc not served, but he 
will be hable only for his proportion of the 
sum expended in making up those portions 
of the atreet which abut on the premises of 
such of the frontagers as are served with 
the notice, no change of ownership occurring 
during the course of the proceedings. 

(2) The words ‘‘ the same’”’ contained in 
the form of notice given in the above Act 
refer to that portion only of the street abutting 
on the premises of the owner on whom such 
notice is served, & not to the whole street. 

(3) Two winter months given as the time 
within which to execute works under a notice 
given under the above sect. is sufficient.— 
SUNDERLAND CoRPN. v. Gray, [1928] Ch. 
766; 97 L. J. Oh. 4113; 186 L. T. 405; 91 
J. P. 52 ; 26 Ju. Ct. R. 189. 

2252a. —--- ‘*‘ The same.”*] -SUNDERLAND OORPN. 
v. GRAY, No. 2244a, ante. | 
2254, Add. Annotation :—Ae to (8) Distd. Cardiff | 








PART XIII, SECT. 2, SUB-SECT. 2. 


In 1907 she bought a 
used to form a 
In 1904 her 
husband became the tenant of a field to 


2818. Add. Annotations :—Refd. 


when widening: strect, to acquire 
not only what d is required for t 


—As to (2) N.F. Sund: Yr: 
land Corpn. v. Gray (1926), 186 1. T. 405. 


2282a. Two streets repaired at same time.) 
A local authority which has repairs 
to streets under Public Health Acta Amend- 
ment Act, 1907 (c. 58), s. 19, is not entitled ty 
include two streets in the same account & 
apportion the combined expenses among the 
frontagers of both streets. Nor have th 
justices, before whom the local authority 
seek to recover such expenses, any juris- 
diction to investigate the accounts & separate 
the expenses of the two streets for the pur- 
ose of making a proper apportionment.— 
ASH v. GILES (1926), 96 L. J. K. B. 216; 186 
L. T. 352; 913.P.19; 48T. L. BR. 121; 25 
L. G. R. 66, D. C. 
2285a. Effect of agreement between frontagers— 
Frontager not to be Hable for maintenance of 
road until taken to by local authority—- 
Frontager not entitled to repayment of 
apportioned share of cost of ges 3 up road.] 
—-Moore v. Topp (1903), 68 J. P. 48; 19 
T. L. R. 642; 21. G. R. 376, C. A. 
2316. Add. Annotation :—Refd. Dennerley v. 
Prestwich U. D. ©. (1929), 141 L. T. 602. 
R. wv. North 
Worcestershire Assessment Committee, Za p. 
Hadley, [1929]2 K. B. 397. Consd. Dennerley 
v. Prestwich U. D. O. (1929), 141 L. T. 602. 




















2340. Add. Annotation :—Refd. Crediton Gas Co. 


v. Crediton U. O., [1928] Ch. 447. 


2351. After this case add the following new sub- 


section :— 
vi. Other Cases. 


2351a. Action to recover expenses—-Form of writ— 


Names & addresses of owners not known.|— 
Pitfis., being entitled under Public Health 
Acts to recover the expenses of making up 
a road from the owners of the lands abutting 
on the roadway & being unable to discover 
who some of those owners were, issued a 
writ against A., a known owner of some of 
the land, ‘‘& the owners of certain lands 
adjoining’? the road ‘‘more particularly 
described in the indorsement ” on the writ, 
‘‘ whose names & addresses are not known to 
pitfs.”” Upon the summons for directions 
pitfs. desired to amend the writ by adding 
after the word ‘‘ owners”’ the words ‘at 
the time of the completion of the works 
referred to in the indorsement hereon,” & 
they also asked for leave to effect substituted 
service on defts. so described by affixing 
copies of the writ on the respective premises : 
—Held: the writ, in not giving the names & 
addresses of defts. other than A., did not 
comply with the form of writ which had the 
basis of statutory authority & was prescribed 


owner & in part by another.—WEL- 
LINGTON CoRPN. v. DEALY, [1929] 
N. ZL. R. 3523.-—N.Z. 





sa. Purchase for widening cd: improve- 
ment—What 13 due 10N. -— ice gga Potiar h 5 soultent, i: land ma 
Oi an Le Le eae odditional thereto on either or hoth | PART XItL, SECT. 2, SUB-SECT. 3. 
$D.L. R.303.--GAN.. ss S—*~*~«*S:*«*:«CSk@ws co th Btoett in question, provided oi. .}-SouTs Grassy Town- 

ee eee ; Jand is uired for the pur of | aurp v. COUNTY OF LINCOLN & NorTH 

ab. —— Power to acquire land beyond | Wideni e street & that the land | Gamssy Townanrr, UNTY OF 
quantity actually required. }-—Eicia : pro osed tp be taken, is on af or | LINCOLN v. SouTH Griwspy TowNantr 
under ‘Municipal Corpns. Act, 1920, | both sides of the street & w or | (1991), 19 O. W. N. 576; 58 D. L. R. 
a, 192° a municipal corpn. is empowered | not the land is owned in part by one | 599.—CAN. 
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R. 8. ©., Ord. 2, r. 8, & Appendix A, 
the writ, wheth 4 '¥ issued 


to be amended, was bad as 


© persons so sought to be ad 
defte., & the words followi wee name at 


be struck out.—Frimermn Barner Urpan 
Counc, v. ApaMs, [1927] 2 Ch. 26; 96 
L. J. Ch. 145; 186 L. T. 649; 913. P. 60; 
25 L. G. R. 75, C. A. 


2353. Add. Annotation :—As to (1) Refd. Sunder- 
land Corpn. v. Priestman, {1927] 2 Ch. 107. 


2857. Add. Annotations :—Apld. Bristol Corpn. v. 
Vi , (1928] 2 K. B. 622. Refd. Paddington 


B. ©. v. Finucane, [1928] Ch. 567. 


2860. Add. Annotations :—Distd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602. 
Mentd. Re Jauncey, Bird v. Arnold (1926), 
184 L. T. 728. 


" 2864. Add. Annotations :—Apld. Paddington B. C. 
v. Finucane, {1928} Ch. 567. Refd. Bristol 
Corpn. v. Virgin, [1928] 2 K. B. 622. 


2866. Add. Annotation :—Refd. Friern Barnet 
U. C. v. Adams, [1927] 2 Ch. 25. 


2367a. ——~— Form of writ.}— Friern BARNLT 
URBAN Councii v. ADAMS, No. 2851a, ante. 


2867b. Before expiry of time for summary 
ores: —The two remedies conferred 
y Public Health Act, 1875 (c. 55), s. 257, 
are concurrent, & a local authority necd 
not wait till the six months, during which 
the summary remedy is available, have 
expired before commencing proceedings to 
enforce the charge created by the sect.-— 
SUNDERLAND CORPN. v. PRiESTMAN, [1927] 
2 Ch. 107; 96 L. J. Ch. 441; 137 L. T. 688; 
26 L. G. RR. 64. 


2405a. Burlal ground ‘‘attached’’ to place of 
worship.|—The exemption from liability for 
the expenses of private street works given 
by Private Street Works Act, 1502 (c. 57), 
s. 16, to a burial ground “ attached’ to a 
‘place appropriated to public religious 
worship, which is for the time being by 
law exempt from rates for the relief of the 
poor,” extends only to a burial ground in 
oat aa attachment or contiguity to the 
ullding, & does not include a burial ground 
at a distance, ‘“‘ attached ’’ to the place of 
worship in the functional sense that it is 
owned & maintained by the congregation of 
the place of worship for their members. -- 
Hoty LAw South BrovuGyuron Burian 
Board v. Fartsworth URBAN DISTRICT 
CounciL, [1928] 1 K. B. 231; 06 L. J. K. B. 
7138; 187 L. T. 4833 91 J. P. 104; 43 
T. L. R. 519; 25 L. G. R. 324, D.C. 


2409. Add. Annotation :—Refd. Faulkner ». Hythe 
Corpn. (1926), 48 T. L. R. 55. 

24288. ———.}—CHATHAM CoRPN. v. Wriaitr, No. 
2447a, post. 








a. -J—CHATHAM CORPN, +. WRIGHT, 
No. 2447a, post. 


2430b. After completion of works.)—When 
an objection is lodged to proposed works 
under Private Street Works Act, 1892 (c. 57), 
s. 7, the local authority must apply under 








sect. 8 to the justices to determine the - 


objection before the works are executed. 
After the works are completed, the justices 
have no jurisdiction to determine an objection 
under sect. 7.—FAULKNER v. HYTHE CORPN., 
{1927} 1 K. B. 682; 96 L. J. K. B. 167; 136 


Vol. XXVi—Sighwaye. Cases 295le--2447a. 


L. T. 829; 915.P.22; 487. L. BR. 55; 71 
Sol. Jo. 20; 25 L, G. R. 60, D.C. 

2432. Add, Annotation :—Refd. Faulkner v. Hythe 
Corpn. (1926), 48 T. Ll. R. 65. 

2436. Add. Annotation :—Refd. Dennerley  v. 
Prestwich U. D. ©. (1929), 141 L. T. 602. 

2439a. ———— Sale by owner—Necessity for demand 
on purchaser-—Limitation of action.]—Defts. 
being a local authority pile San made a 
final apportionment under ivate Street 
Works Act, 1892 (c. 57), 8. 12, of the expenses 
of certain private street works, demanded in 
1910 the amount thus apportioned from an 
owner of land abutting on the street thus 
made ie. In 1927 the latter sold the land 
in question to plitf. without having satisfied 
defts.’ demand, & pltf. then proceeded to 
erect houses on the land in respect of which 
he became entitled to a subsidy. Defts, 
thereupon claimed to set off against the 
subsidy the amount of their claim against 
the owners for the time being of the land 
in respect of the apportioned expenses, 
together with inferoet thereon :—Held : 
(1) although defts. might have lost their 
right to sue the original owner for the 
exponses they were not prevented from suing 

Itf. as a subsequent owner fur the time 
eing. A demand on such owner was 

necessary to complete the cause of action 
for such expenses & Stat. Limitations did 
not begin to run until such demand had been 
made; (2) on the footing that Real Property 
Limitation Act, 1874 (c. 57), #. 8, was 
applicable, that sect. did not apply to defeat 
a claim against pitf., the owner for the time 
being, because defts. had no present right 
to receive the sum set off from pltf. until 
he became owner & twelve years from that 
date had not elapsed.--DENNERLEY v. PREST- 
wich URBAN District CoUNCIL, [10380] 1 
K.B. 3354; 90 L. I. KB. 25; 141 LT. 602; 
047. P.34; 45 T. L. R. 659; 73 Sol. Jo. 630; 
27 1. G. It. 618, C. A. 


2443. Add. Annotulion: - Refd. Faulkner v. Hythe 
Corpn. (1926), 43 T. T. 1. 55. 


2447. Add. Annotation: --Folld. Chathamin Corpn. 
» Wright (1920), 142 1. T. 4eb, 

2447a. —~--——-.}]—An urban sanitary authority, 
acting under the Private Street Works Act, 
1802 (c. 57), resolved to cxecute certain 
private street works in a street in their 
district, & to contribute a certain portion of 
the expenses thereof, & that im scttling the 
apportionment of the balance of the expenses 
thereof, regard should be had to the greater 
or less degree of benefit to be derived from 
the works, by the premises of the frontagers, 
& they approved provisional apportionments 
on the frontagers which were duly served & 
deposited in accordance with the provisions 
of the Act. ‘T'wo of the frontagers objected 
to the provisional apportionwients on their 
premises, before justices, who expressed the 
opinion that the proposed works were not 
unnecessary ; that the estimated expenses 
were not excessive; that the premises of the 
objectors should not be excluded from the 
apportionment; but they stated that they 
considered the proposed works were un- 
reasonable in that it was not reasonable that 
the objectors should bear the whole of the 
amounté shown in their provisional apportion- 
ments. Accordingly they approved the plans, 
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sections, specifications, & estimates of the | 
urban sanitary authority, but quashed in) 
part the apportionments on the objector» 
premises, by reducing each of these two | 
apportionments by £100. They confirmed 
the apportionments on the other frontagers : 
—Held: the justices had sought to compel | 
the urban sanitary authority to increase their | 
contribution at the risk alternatively of sacri- 
ficing the scheme as a whole. It was not 
within the province of the justices. direct) 
or indirectly, to compel the urban sanitary 
authority to make a Jarger contribution than 
that which they had already agrecd to grant. 
Upon the further consideration of the case, 
the justices must adopt one of three courses : 
increase the apportionments on the other 
frontagers to satisfy the balance of £200; 
quash the whole of the Sy ormomneny ; or 
adjourn the matter, giving the urban sanitary 
authority the ER portanity of considering 
whether they would pass a new resolution 
increasing their contribution by the £2060 
(per CUK.).—CHATHAM CORPN. v. WRIGHT 
(1929), 142 L. T. 431; 04 J. P. 43; 28 
L. G. It. 4, D. C. 
2449a. Time fixed by order—Reasonable time— - 
Whai must be considered. ]—CAnpirF CorPn. 
”? CARDIFF PuRE Ice & CoLD STORAGE Cou., 
[7rp. (1930), 94 J. P. Jo. 690, C. A. 
2466a. —-_— Powers of magistrate.|—B. Corpn. 
proposed to execute certain pri: ate street 
works under Birmingham COorpn. (Con- 
solidation) Act, 1883, ss. 46 50, which were 
substantially identical with Private Street 
Works Act, 1802 (c. 57). The corpn. duly 
complied with the formalities required & 
made a provisional apportionment on resps., 
the frontagers on the strect, according to 
their respective frontages. Resps. objected 
that the works were unnecessary. On the 


en 
— 







2470a. 


hearing of this objection resps. called no 
evidence. The stipendiary magistrate held 
that some works were necessary, but was of 
opinion that the cstimated expenses were too 
heavy. Jie reduced the cstimate & ordered 
that one resp. should pay one-half & each 


named in the provisional apportionment ._ 
Jicld: inasmuch as the corpn. had not 
resolved that the apportionment should be 
on any basis other than frontage, {}, 
stipendiary magistrate could not direct an 
apportionment on any other basis. Subject, 
io that limitation, he must consider & 
determine, upon evidence, whether the pro. 
posed works were in any, & what, respect 
unnecessary, & must have regard to any 
alternative proposals, if resps. made any & 
supported them by evidence, & to the cost 
thereof.__BIRMINGHAM CORPN. v. Motipp- 
GENERAL OF CONVENT OF SISTERS OF CHARITY 
or St. PAuL (1927), 91 J. P. 186; 447.1. R, 
81; 25 L. G. R. 517, D. C. 

Not mortgagee of pews & vaults In & 
under chureh.]--CUORLTON UPON Mrp.Locx 
(CONSTABLES & BURGESSES) v. WALKxER 

(1842), 10 M. & W. 742; 12 L. J. Ex. 88; 

7J.P. 162; 152 E. ht. 671. 





2523. Add. Annotations :-—As to (1) Consd. Salis- 


bury & Fordingbridge District Drainage 
Board ». Southern Tanning Co. (1920), Ltd., 
[1927] 2 K. 13. 566. As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. BR. 
485. 


2584. Add. Annotations :—Consd. A.-G. v. Sharp 
(1930), 099 L. J. Ch. 441. 
Pei formers’ 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

2572. Add. Annotation :—Refd. A.-G. v. Sharp 
(1930), 148 L. T. 867. 

2575. Add. Annotation :—Consd. A.-G. v. Sharp 
(1980), 99 L. J. Ch. 441. 

2580. Add. Annotation :—Consd. A.-G. v. Prices’ 
Tailors (1928), Ltd., [1930] 2 Ch. 316. 


2580a. 


Musical 
Ltd. v. 


Refd. 
Protection <Assocn., 


Conversion of two shops into one.}-— 
Defts., who had purchased two houses with 
the shops on the ground floors projecting 
towards the street on which the premises 
fronted a few feet beyond the exterior walls 
of the two upper floors, submitted to the 
local authority plans of some proposed 





other resp. two-thirds of the respective sums 


s osieempeneetmmtnaaeemeenaedions 


PART XIII. SECT. 2, SUB-SECT, 4.- - 
A. (m) ii. 


ac. Owner at time of convrmencement 
of action.)-~A municipal council did 
certain paciug, kerbing, & guttering 
work in a public road. At that time 
defts. were the joint owners of laud 
on tho game side of the road & adjacent 
to tho work done. Before any ep Aa 
were taken to recover any part of the 
cost defts. parted with the Abeta 
of the land. Thereafter the council 
brought an action against them to 
recover half the cost of the work : - 
Held: the words “ the owner for the 
time being” in Local Government 


another & enforce payment of wu 
proportionate part of the cost of the 
Whole scheme against the owner of 
premises adjoining or abutting on 
one or more only of such strects.— 
MAcGOwWAN v, ST. KILDA Crry, {1928) 
Vee 462; (1928) Argus L. Rh. 254. 


se. Notice to property ouners— 
nfective notice— For less than pie- 
seribed period.)- SANDRINGHAM Cu1Ty 
CORPN, vt. RAYMENT (1928), 40 C. L. A. 
510; (1028) V. L. R. 3125; [1928] 
Argus L. KR. 173.—-AUS. 

sf. -—— Necessity for—Before works 
entered upon.}- -DUNN vw. BRAYBROOK 


Act, 1919, &. 243, meant the owner at | s 98 sb. 54: 93 

the time of the comutencement of the Peat te af Sek A aor e. TNNee) 
notlon: S euoreo®. Meares defts. pie not 

able.-ULMARRA MUNICIPAL COUNCIL | PART XIII. SECT. 2, SUB-SECT. 6.—B. 
Fy NOTARAR OPO BE AG NS NG | ak Murdaw, aultorising opening of 
‘ porary . . F Rose ree éfore land acquired.}— ye- 
1. G. R, 80. AUS. peei e rate by the counell re a town 

e a authorising the opening & improv 
PART XIIL SECT. 2, SUB-SECT. 6. -A. | Spthorising the opening & impress 
sd. Single scheme fur sereral streets pap: as @ local improvement under 
communtcating with one another—Jtight ,0cal linprovement Act, 2. 8S. O. 1927, 
of authority to recover cast from owners.) | c. 235, was held not to be invalid or 
-~A municipal council in grocerdin y | ille because the land for the street 
undor Local Govt. Act, 1925, ss. 526, | had not been acquired by the corpn. 
527, muy properly adopt a specification de 


fhe cost of forming, leveling’ ets 
orming, leve , eto. 
several streets communicating with one 


| 
ne 


before the aoe Was passed 
CHaprpus & LA SALLE Town, (1928) 
rea L. R. 950; 62 0. L. R. 140 
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sk. Bye-luw providing for construction 
of sidewalks—Street not opened— Ultra 
vires.J—Re Cuappus & La Sanur 
Town, {1928) 2 D. L. R. 950; 62 
O. L. R. 140.—CAN. 


sl. Width of entrance to new street— 
Existing entrance a narrow road-—Over 
land of third party.}-—ROSE v. SYDEN- 
NAM LOCAL ADMINISTRATION & HEALTH 
BoaRb (1928), 49 N. L. R. 203.—S. AF. 


sm. Gye-law closing part of rvoad 
alluwance-——No alternative way of access 
to private land—Invalid.}—-GILMORE v. 
WESTMINSTER, [1929] 4 D. L. R. 1; 
64 O. L. R. 344.—CAN. 


PART XIII. SECT. 2, SUB-SECT. 6.—D. 


b i. ———- Lots bordering on navigable 
river.J)—Land Registry Act, c. 23 of 
1906, s. 68, dealing with the sub- 
division of land into town or other lots, 

rovides, inter alia, that, in case a lot 
borders on the shores of any navigable 
water, strects leading to & continuing 
to such water must be shown at a not 
ter distance apart than 600 feet :—— 
eld: the object of the section was 
to require land abutting on navigable 
waters to be subdivided so as to 
rovide straight & continuous access 
te the water at intervals of not less 
than 600 feet.—Re LONSDALE ESTATE 
(1907), 12 B. C. R. 366.—CAN. 


alterations. These consisted in the main in 
the, conversion of the two shops into one 
continuous shop with a single entrance from 
the street in a new position. The local 
authority took the view that the proposed 
alterations amounted to taking down the 
front of the premises for the purpose of re- 
building, so as to entitle them to prescribe a 
new building line under the Public Health 
Act, 1875 (c. 55), s. 155. They therefore 
refused to approve the plans & called on 
defts. to set the ground floor front back to 
the existing exterior walls of the floors above. 
Defts. having refused to vomply, this action 
was brought on the relation of the local 
authority & pltf. moved for a declaration 
that defts. were not entitled to build beyond 
the prescribed line & for an order on them to 
remove so much of the new front of the shop 
as projected beyond that linc :—Held: the 
local authority had no power to prescribe a 
new building line under sect. 155, because 
(1) on the true construction of the sect. ‘‘ the 
front ” included the exterior walls of the two 
upper floors as well as the exterior wall ot | 
the ground floor, & (2) in any case the | 
alterations made to the premises did not 
amount to taking down the front of the | 
ground floor.—A.-G. v. PRICES’ TATILoR- | 
(1928), Lrp.. [1930] 2 Ch. 316; 99 L. J. Ch. 
B11; 143 L. 1. 416; 04 5. P. 226, C. A. 
| 
| 
| 


2580b. ——— ‘‘Front’’ of the premises-- What 
included. ]}—A.-G. v. PRicEs’ TAILOR» (19238), 
Lyrp., No. 2580a, ante. 

2591a. Meaning of ‘‘new building ’’—Recon- 
structed building not included.|—BaLlLarp 
v. HoRTON’s Estate, Lip. (1926), 24 1. dG. R. 
499, D.C. 

2592a. Meaning of ‘‘erections’’ & ‘‘ obstruc- 
tions ’? — Includes petrol pumps.] — Clausc 
36 (a) of a town planning scheme, provided 
that ‘“‘where a building Ine w shown 
upon the map (prepared for the scheme) 
in respect of any existing street or proposed 
new street no building or erection other 
than boundary walls & fences shall be 
erected or set up nearer to the street than 
such building lime.” 
scheme provided that ‘ no post, rail, fence, or 
other obstruction shall be erected in front ot 
any shop or business premises in advance of 
the building lines fixed by clause 36, clause 37, 
clause 39 or this clause.’”’ Clause 70 of the | 
scheme provides penalties for breach of these 
clauses. Applt., who was the proprictor of a | 


Clause 10 (6) of the | 2592d. 
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motor garage, which was situated in an 
existing street for which a building line was 
shown on the map referred to in the scheme, 
erected two petrol pumps in a forecourt in 
front of his premises, which was nearer to the 
enw ay & abutted thereon & was in advance 
of the building line shown upon the map & 
between that building line & the front 
boundary of the premises:—Held: the 
pumps were “ crections " within clause 36 (a) 
of the scheme & also “ obstructions ”? within 
clause 40 (6), & applt. had been rightly con- 
victed of offences under those clauses.— 
re a v, ABBOTT (1926), 24 L. G. R. 444, 


2592b. Building already erected when building line 
prescribed -— Right to compensation—In re- 
spect of restriction on future extensions. |— 
SURREY COUNTY COUNCIL v. CATERHAM 
ENTERTAINMENTS, Ltn. (1930), 04 J. P. Jo. 


L8¥, D.C. 
Sup-secr. 8.—IMPROVEMENT LINE IN STREETS. 
For ‘Public Ifealth Act, 1875,” read 


* Public Health Act, 1925.” 


2592c. “ Erection ’’ -What amounts to Question 
of law or mixed law & fact.]—-(1) The ques- 
tion whether works carried out between an 
unprovement line prescribed under Public 
Health Act, 1025 (c. 71), 8. 338, & the centre 
of the street amount to an ‘ erection ”’ 
within the meaning of that section is a ques- 
tion ot law, or of mixed law & fact, upon 
which the decision of justices can be reviewed 
on a case stated. 

(2) Tho test whether works amount to an 
erection is not the size or permanent con- 
struction of the works, but whether they will 
increase the burden or expense of the local 
authority when they seek to acquire the land. 
If so, the local authority im entitled to 
exercise its discretion whether it should 
permit them, & it is an offence to erect them 
without the consent of the local authority. — 
SITTINGBOURNE URBAN Distrricr COUNCIL v. 
Lirvron, Lyro. (1980), 47 T. La. BR. 120, D.C. 


— Increase of burden on local 
authority.} —SITTINGBOURNE URBAN  D)Is- 
TREY COUNCIL v. Lipton, Lro., No. 2592¢, 
anele. 


_ - 


2596. Add. Annotation :—-Cenerally, Refd. Salis- 


bury & Fordingbridge District Drainage 
Board v. Southern Tanning Co. (1920), Ltd. 
{1027]2 K. B. 566. 


Part XIV.—Footpaths. 


2619. Add. Annotution :—Apld. A.-G. & Public Trustee v. Woolwich Metropolitan Borough Council 
(1929), 93 J. P. 173. 


Part XV.---Bridges and Approaches thereto. 


2630. Add. Citation :-—95 L. J. Ch. 86. 


2644a. Agreement to maintain bridge over canal— 
Extent of duty—-Tow-path raised to avoid ; 


——e we ee — eee ee _ 


flooding - Whether council bound to raise 
bridge.} -T'‘e construction of a canal involved 
the interception of a certain public road; & 


ee 


PART XV. SECT. 2, SUB-SECT. 1.—A. (a). ; 
d i, ——.]—Re SANDUSK CREEK BRIDGE (Ont.), (1926) 3 D. L. K. 353,— CAN, 
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PART XV. SECT. 2, SUB-SECT. 1.— 
A. (b). 


pi. 
& HAaLDIMAND (1912), 
3 0. W. 


the canal co., in accordance with ite statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway co., who 


were uired under sect. 17 of the - 
tion of Railways Act, 1873 (c. 48), to keep 


the canal open & navigable. At a later date 
the railway co. entered into an agreement 
with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor ; & the council 
covenanted that they would ‘ from time tu 
time & at all times thereafter well & sufli- 
ciently maintain & repair the new bridge & 
the roadway & footpaths upon the same & 
the approaches thereto.’’ ‘The agreement 
pov for a headway of six feet between 
he arch of the new bridge & the towing-path 
pene under it. The bridge & the neigh- 
ouring part of the canal for considerable 
distances on both sides of the bridge were in 
a@ mining area which had been subsiding for a 
Jong time prior to the agreement; & within 
sixteen years thereafter, owing to further 
subsidences, there was a general sinking of 
the bridge & the towing path. As, 
however, the water level remained the samc, 
the railway co. found it necessary, in order 
to avoid flooding, to raise the towing path, the 
resulting effect being that the headway 
between the bridge & the towing r wth was 
reduced to four feet six inches, which was 
insufficient for the convenient working of the 
canal :—Held: the covenant on the part of 
defts. to ‘“‘ maintain” the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the water way, even although 
peer had found it necessary to raise the 
wing path.—Great Wrsrtrern Ry. v. 
MONMOUTHSHIRE CouNTY OouNcIL (1929), 
04 J.P. 6, C. A. 


2650. Add. Annotation :—Refd. A.-G. v. Hornsey 


B. C. (1926), 48 T. L. R. 92. 


2661. Add. Annotation :-—As to (2) Distd. Great 


Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 


2705. Add. Annotation :—Refd. Manchester Corpn. 


ee 








eed 





i.—— -—- — ~-~.]—~-FKe CALEDONIA 
22 0. W. R 


N. 1654; 6D. L. R, 1903 


(co. 33), 8. 


extonded these 


struct a paved footway along one side 
of the road :-—Held : 

the co. woe frontagors 
street, Burgh Police (Scotland) Act, 
16, had not, either 
expressly or by implication, altered or 
obligations.——~MAais- 


ENGLISH AND Emrrre Dicest SUPPLEMENT. 


v. Audenshaw & Denton U. D. Oouncils 
(1928), 189 L. T. 509. 

2712. Add. Annotation :—Refd. Manchester Corpn. 
v. Audenshaw & Denton U. D. Councils 
(1928), 189 L. T. 609. 

2716. Add. Annotation :—Apld. Manchester Corpn. 
v. Audenshaw U. C. & Denton U. O., [1928] 
Ch. 763. 

2717. Add. Annotation :—Apld. Manchester Corpn. 
oa aaa U. OC. & Denton U. C., [1928] 

2719a. Damage by locomotive passing over 
bridge—Locomotive Act, 1861 (c. 70), s. 7.|— 
In respect of actual damage to a bridge, as 
distinguished from consequential loss, the 
liability to repair is imposed upon the owner 
of the locomotive if he has the charge of it at 
the material time, but if some person other 
than the owner has the charge of it, the 
liability is upon that person. The above 
sect. does not make the owner & such other 
person jointly & severally liable for that 
damage.—-SOUTHERN Ry. Co. v. GOSPORT 
CorPNn., {1926] 2 K. B. 89; 06 L. J. K. B. 
546; 90 J. P. 161; 70 Sol. Jo. 661; varied, 
{1927} 1 K. B. 331, O. A. 

2750. Add. Annotation :-——-Mentd. Republica de 
Guatemala v. Nunez (1926), 185 L. T. 436. 

2766a. Liability of borough council—Bridge built 
since 1885 —Public Health Act, 1875 (c. 55), 
8. 4.]—In 1882 seven streets were, in the 
course of the development of an estate, 
carried across a river on iron girder bridges. 
These streets subsequently became highways 
repairable by the inhabitants at large. An 
action was commenced by the A.-G. against 
the local authority for a declaration that they 
were liable to repair & keep in repair these 
seven bridges :—Held: having regard to the 
fact that the word ‘‘ street,” as defined by 
the above secct., includes, if this is not incon- 
sistent with the context, any bridge, not 
being a county yee oa pltf. was entitled to 
the declaration.—A.-G. v. HORNSEY BOROUGH 
CounciL, [1927] 1 Ch. 331; 06 L. J. Ch. 164; 
186 L. T. 602; 91 J. P.61; 43 T. L. R. 93; 
70 Sol. Jo. 1197; 25 L. G. R. 260. 

2787. Add. Annotation':—As to (3) Refd. A.-G. v. 
Hornsey B. C. (1926), 48 T. L. R. 92. 





rtver.J—Iln order to give jurisdiction 
to the Municipal Comr. to apportion 
the costs of building a bri over & 
river or stream forming the boundary 
between two municipalities, the latter 
must previously have agreed to con- 
ptiuct the bridge. 


assuming that 


to a piivato 


PART XV. SECT. 2, SUB-SECT. 2,— 
B. (0). 


0 i. ~-— Transfer of arca ta mune- 
cipality.J--A railway oo. constructed 
é& maintained a bridge & approaches 
by which a road was carried across 
their railway. ‘The area in which the 
bridge was situated was subsequently 
annexed to a burgh, & the burgh 
authorities called upon the co., as 
frontagers to a privato stroet, to con- 


TRALES OF LEVEN vw. LONDON & NORTH 
aoe Ry. Co., (1926) 8. C. 528.— 


PART XV. SECT. 8. 
k j. ——- Apportionment of cost-- 
Bridge across rauway.)—PUBLIO Hicn- 
WAYS DEPT., UNTARIO v. CANADIAN 
Paorrio Ry. Co. (CLarpison BRIDGE 
ary (1924), 30 Can. Ry. Cas. 5.— 


k ii. ——— Bridge over boundary 
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‘rhe power of a municipality to con- 
tract with another municipality to 
biuld by joint action such a bridge 
must be exercised by bye-law.— 
RURAL MUNICIPALITY OF PORTAGE LA 
PRAIRIE v. RURAL MUNICIPALITY OF 
CaRTIER, [1925) 4 D. L. R. 
{1925} 8. C. 691; a0, 
4p. L. R. 601; [1924] 3 W. 
244; 34 Man. L. R. 4053 _ revag., 
{1924] 1 D. L. R. 775; (1924} 1 
Ww. W, &R. 225.-—-CAN. 


20. 
26. 
30. 


39. 


Vol. XXVII. Cases 20-—210. 


HUSBAND AND WIFE. 
Part Contracts to Marry. 


Add. Annotation :—Retd. Skipp v. Kelly 40a. 


(1926), 42 T. L. R. 258. 


Add. Annotation :—-Refd. Cohen v. 
{1926] 1 K. B. 536. 


Add. Annotation :—Refd. Cohen v. 
[1926] 1 K. B. 586. 


Add. Annotations :—Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169. Mentd. Never-Stop Ry. 
(Wembley) v. British HKmpire Exhibition 
(1924) Incorporated, [1926] Ch. 877. 


Add. Annotation :—Refd. Riley v. Brown 
(1929), 98 L. J. K. B. 789. 


Sellar, 


Sellar, 


Add. Annotations :—As to (2) Apld. Riley v. 


Brown (1929), 98 L. J. K. B. 739. Generally, 
Refd. Cohen v. Sellar, [1926] 1 K. B. 536. 


Add. Annotation :—<As to (1) Consd. Riley v. 
Brown (1929), 98 L. J. K. B. 739. 


81. 
87. 


114. Add. Annolation :—Refd. 








J—An action for damage for 
breach of promise of marriage abates on the 
death of the alleged promisor & cannot be 
continued against the exors. of the deceased 
unless ee damage can be proved. Such 
special damage must arise directly or naturally 
out of the transaction between tho parties 
to the breach & must relate to matters within 
the contemplation of the parties at the time 
the alleged promise was madc.—Hilky v. 
BROwnN (1929), 08 L. J. K. B. 7389; 142 1. 7 
42; 45T.L. R. 613; 73 Sol. Jo. 499. 

Add. Annotation: Ags to (3) Refd. Cohen vu. 
Sellar, [1926] 1 K. B. 536. 

Add. Annotutions :--Refd. Cohen v. Sellar, 
[1926] 1. K. B. 636; Ruey v. Brown (1929), 
98 L. J. K. B. 739. 

Cohen v. Sellar, 
[19268] 1 K. B. 536. 


Part I]—Marriage. 


128. Add. Annotution :—Refd. Gottliffe v. Edel- 


ston, [1930] 2 K. B. 378. 


127. Add. Annotations :—As to (1) Refd. Nach- 


imson v. Nachimson, [1930] P. 217. Ae to 
(2) Refd. Republica de Guatemala v. Nunez, 
[1927] 1 K. B. 669. Generally, Refd. Sloggett 
v. Sloggett, [1928] P. 148. 


217a. Husband of mother’s deceased Illegitimate 


sister.J—RusraLL OTIURWISE LovH  v. 
eae (1929), 45 ‘I. O. RK. 518; 73 Sol. Jo. 


219. After this case add 


~—-—.]}—See, now, Marriage Act, 1835 (c. 54), 


PART I. SECT. 6, SUB-SEOCT. 1.—A 
80 fi. ——~.}—MUONN v. HAAHT 
(1926), 37 B. GC. R. 71.—CAN. 


PART I. SECT. 6, SUB-SECT. 5. 





ri, -—— .}—In an action for 
breach of promise of marriage, corro- 
boration may be found in circum- 
stances which according to ordinary 
experience would be accepted as 
sho that the relationship of 
e rsons existed between the 
parties, but evidence of the most 
affectio relations between a man & 


his mistress is no evidence at all from 
which the ct. might draw the cun- 
olusion that the relationship of en a. 


persons existed.—SawDon_ v. ALE 
(1929), 29 8S. R. N. S. W. 578, 46 
e Ss. W. WwW. N. 196.—AUS. 


PART I. SECT. 7, SUB-SEOT. 1. 

sa. Not facta subsequent 
to breach. WYRIPA v. VACULCHIK 
(Alta.), {1 26) 8 W. Ww. R. 795.—OAN. 


PART I. SECT. 7, SUB-SECT. 65. 


perearyte rete 
———w« an 
: the trial judge 


of promise o: 
found that both 4 had repented 
of their bargain eld not to sup 
the plea that the agreement had 
rescinded by mutual consent before 
any breach thereof, there being no 
m in such finding that they 
their feelings into the 


of any act or acte which 
contract whether 
or otherwise. 


& willing to mnarry him, he should in | tion de praesenti in Doc. 19282 


his defence plead that specitically as 
a condition precedent & ullege its non- 
erformuance ; otherwise its duce per- 
ormance is presumed —LAKAYLYIE v. 
VIGNON, (1928) 3 D.L. R. 613; (1928) 
2 Ww, WwW. R. 506.—-CAN. 


PART II. SECT. 3, SUB-SECT. 8. 


142 i. General rule.J-- KAWALUK ¥. 
KaWALUK (Sask.), {1927} 3 D. L. KR. 
493.—-OAN. 


PART Il. SECT. 4, SUB-SECT. 5. 


177 1. Effect of—Marriaye void.}— 
Where in an action for a decrec of 
nullity of marriage it is proved that 
at the time of the marriage a person 
to whom deft. had been legally married 
was still alive & there is nothing to 
show that this prior marriage bad ever 
been dissolved, the decree will be 
granted —ENGLISH v. ENGLISH 
1 D. L. i. 419; (1928) 1 W. W. BR. 
—OAN 


PART II. SECT. 5, SUB-SECT. 2. - A. 


fi. ——-.}--A marriage between an 

uncle & his niece cannot be lawfully 

solemnised in Alberta whetber the 

parties are domiciled in the province 

or elsewhere.—He SempLer & MACKIF 

oie): (1929) 4 DL. K 478; 2 
. W. R. 645. 


PART i. SECT. 6, SUB-SECT. 2. 

t i. SS ee In Dec. 1928, & 
nts beng ncn 
co) e re 
of a man who had died in sept. of that 


by mutual 
here ach an ion deft. wishes gary yen Cat 8 meet had been 
Ww intend that As goth not ready | entered into betwoen them by declara: 


863 


| 


It was 
proved that the parties had for many 
years pluor ty that date becn on terms 
of intimate friendship, & that deceased 
had more than once proposed marriage 
to the pursuet. On Dec. 28, 1928, at 
an hotel at whieh the parties were 
staying, they stuted Ia the presence 
of threo witnesses that they accepted 
one another as busband & wife. A 
document attesting the niarriage was 
signed by the parties & by the wit- 
nesses. Tho pursucr & tho three 
witnesses to the document deponed 
that tho interchange of consent was 
serious, é& was intended to constitute 
marriage, & that nu other person was 
present at the ceremony. On the 
othor hand, & witness 1. deponed that 
she was present during part of the 
ceremony, & that the proceedings were 
of the nuture of a joke. At the date 
of this ceremony the deccased was 
soventy six & the pursuer was wbuout 
forty. The pursuer & ono witntsy 
deponed that the parties occupicd the 
xaino bedroom py othe «ceremony. 
The witness L. gave evidence tu the 
contrary offect. 

The parties did not take up 1csidenco 
together. The pursucr continucd to 
carry ou ber profession as 4 toeucher 
under her maiden naine. Several wit- 
nesses deponed that deccused had 
subsequently intruduced the pursuer 
to them as his wife. Other witnesses 
gave evideuco that deccased had 
dicuied that he was married to tho 
pursuer. DUeceused died on Sept. 2, 
1928, leaving about £20,000. fn his 
will e two days before his death, 
he left the pursuer a | of £300 
under her maiden name :—Held: the 
excnenee of serious onljal cou- 
sent had been clearly established by the 


Cases 335—595a. 


885. Add. Annotation :— Refd. 
Nachimson, [1930] P. 217. 


446. Add. Annotation :—Refd. 
Nachimson, [1930] P. 217. 





458a. 


trate who is dealing w 


maintenance of a wife alleged to have been 


deserted. In civil cases, 


evidence of the fact of a ceremony of 
marriage, followed by cohabitation of the 
parties, everything necessary for the validity 
of the marriage will be presumed in the 
absence of decisive evidence to the contrary, 
even though it may be necessary to presume 
the grant of a special licence. 
of impeaching the factum of a marriage & 
the presumption of law semper presumilur 


ENGLISH AND EMPIRE 


——.}—The detail & strictness of 

proof of a marriage required in a criminal 

prosecution for bigamy is of a totally different 

standard from that she! Nagai before a magis- 
i 


Nachimson vv. 


Nachimson 1’. 


Diarst SUPPLEMENT. 


pro matrimonio, lies upon the impeaching 


arty. 
: Statement in Halsbury’s “The Laws of 
England,” Vol. 16, Husband & Wife, Part ITI., 


Marriage, para. 604, approved.—SPIVACK . 


580a. 





The burden post. 


588. Add. Annotation :—Consd. 
Nachimson, [19380] P. 217. 


SprvacK (1930), 99 L. J. P. 52; 142 L. T. 
492; 94 J. P. 91; 46 T. L. R. 248; 74 

Sol. Jo. 155; 28 L. G. R. 188. 
510. Add. Annotation :—Refd. Skipp v. Kelly 

h the, question of the (1926), 42 T. L. R. 258. 
n 686. Add. Annotation :—Apld. Spivack v. Spivack 
where there is (1930), 99 L. J. P. 52. 

587. Add. Annotation :—Generally, Mentd. Perform- 


ing Right Society, Ltd. v. Bray U. D. C., 
[1930] A. C. 377, 


568a. ———-.]—Spivack v. SPIVACK, No. 453a, ante. 
-]—-RALSTON v. RALSTON, No. 2293a, 


Nachimson v. 


Part I1l——Personal Rights and Obligations arising from 


- Bankruptcy of husband.|—-The bkpcy. 
husband who has entered into a 


document & the evidence of the 
pursuer & tho three witnosses thereto, 
& the subsequent conduct of the parties 
did not displace this conclusion.— - 
Dunn v. DUNN'S TRUBTESS, [1930] 
S. Cc. 181.—-SCOT. 

t i. ——- Subsequent belicf by one 
party that) marriage «nvalid.}—Mere 
consent makes marriage, & the validity 
of the contract is not affected by the 
fact that ono of the parties subse- 
quently forins an erroncous view that 
it was invalid for lack of some formulhty. 
soot v. ELDuR, [1930] 8. CL 65.- 


PART II. sia 7, SUB-SECT. 3. 

o i, —- Partiis within prohibited 
degrees.) —Whore it is disclosed to an 
isauer of marriago licences that there 
is a logal impediment to the proposed 
marriage by reason of the relationship 
of the appcts. by_ consanguinity ho 
acts properly in rofusing to issuo tho 
licence.— Re SEIDLER & MAOKIE (Alta.), 
upgeye DL. RK. 4785 2 W. W. RR. 615. 


PART II. SECT. 8, SUB-SECT. 4. 

ab. Under Indian Christian Marriage 
Act, 1872—Between Roman Catholics. 
—A civil marriage contracted before a 
registrar in accordance with the pro- 
visions of Indian Christian Marriage 
Act, 1872, by persons profossing tho 
Roman Catholic faith is valid & logul. 
That Act deals with the forms of 
solemnisation of wmarri of all 
Ohristians in India, including Roman 
Catholios.—SaLDANHA v. SALDANHA 
(1929), I. L. R. 54 Bom. 288.—IND. 


PART II. SECT. 9. 
sc. Marriage in for State— 
Celebration by person with power to 
60.)--MELLEN v. DOBENKO, [1927] 
6 D. . R, 1128 ; 61 0. L. R. 340.-— 


PART II. SECT. 10. 


bi. lage Act, R.S. A. 
1922 (c. 218), 8. 20.]—The above acct. 
cannot apply to an alleged marriage 
of which thore was no solemnisation 
whatever, other than the purchase of 





——— Ma 


Marriage. 


two wedding rings from an issuer of 
Mmariiage licences & the placing of ono 
of them on a finger of cach of tho 
parties, who did not belong to any sect 
or nationality which recognises this 
procecding as a valid marriage cere- 
mony.— PETSCHL v. Buon (Alta.), 
{1926} 4 D. L. TR. 1185; [1926] 3 
W. W. n. 598.—CAN. 


PART II. SECT. 11, SUB-SECT. 1. 


e i. -+-The doctrine, that 
& person who goes through a form of 
mairlage must be presumed to have 
acted innocently & legally & that, 
until this presumption is rebutted, it 
must prevail over the presumption 
that a first husband or wife whose 
death was not proved, but who had 
not been heard of for over seven years 
before the secoud marriage, was alive 
at the time thereof, can have no applica- 
tion whero it is found that the person 
relying on such doctrine did not act 
in innocent good faith in going through 
the form of a secon marriageo.— 
IRWIN v. IRWIN (Man.), [1926] 2 D. L. R. 


e il, ——- Compliance with Marriage 
Act, 8. 21 (b).J—MCGINN tv. LT LERTON, 
KLLERION ve. ELLERrON, [1925] 2 
eae ae [1925] 1 W. W. R. 








PART IH. SECT. 11, SUB-SECT. 2.— 


- (a). 
478 i. Many years.)}—!V., a Natal 
native, from about 1897 until just before 
her death in 1916 cohabited con- 
tinuously with A., a half-casto woman. 
When tho cohabitation began A. had 
@ husband, who was still living. There 
was evidence to show that P. & A. 
had both said before 1902 that they 
wero not married, & there was no 
evidence of any registration of a 
marriage between P. - There 
was some evidence that P. & A. were 
reputed to be man & wife since tho 
birth of their Ove children, all of 
whom had been brought up & educated 
by P.’s brother C., who had treated 
them as his nephews & nieces :—Held : 
the ovidence adduced was not strong 
enough to rebut the presumption of 
marriage from the lengthy 


864 


scparation deed is an answer to any claim 
for the payment of agreed sums under the 


cohabitation of P. & A.—NYOKANA t. 
NYOKANA (1925), 46 N. L. It. 227.— 


PART I. Er 11, SUB-SECT. 2.— 


- (¢). 
621 iv. -———- —-—- -}—-R. tv. 
Provub, (1926) 3 D. L. R. 664; [1926] 
S. Cc. R. 599.—CAN. 


PART II. SECT. 11, SUB-SECT. 2.—E. 


563 il. ———.}— DANILBERG v. SWAN- 
AON, [1927) 3 D. L. R. 669; (1927) 1 
Rg R. 617; 21 Sask. L. R. 388.— 


PART III. SECT. 1, SUB-SECT. 1. 





k (p. 76) 1. ——_- ——_- ——- Effect 
of repeal of Judicature Act, 1922, 
endente [rte.}—-An alimony action 


egun before the coming into force 
of Domestic Relations Act, 1927, c. 4, 
s. 75, is governed as to pltf.’s rights 
& deft.’s liability by Jud. Act, R. 8S. A. 
1922, c. 72, 8. 21, notwithstanding its 
repeal by said sect. 75.—CLARKE v. 
CLARKE, (1928) 1 D. L. R. 249; [1927] 
3 W. W. R. 728.—CAN. 

6 ( e 76) i. m ad Pro- 
voked by wife’a misconduct. ]}—WHEITZEL 
a {1928} 3 D. L. R. 261.— 


rag: (p. 77) Ln a ar Tnvalianty, 
Oy tmarriage. eae pith was no 
entitled to succeed on an alternative 
claim. for a quantum meruit for her 
services as deft.’s rae ery ore 
HOLMES v. Hormss (Alta.), [1927] 2 
ed R. 979; [1927] 2 W. W. R. 253.— 


i —— Liability for interim 








ff i. 
disburscmenta.}—-Tho Supreme Ct. of 
Alberta has the power in an alimony 
action to grant the wife an order for 
pevment of interim disbursements.— 

REWRY v. DREWRY, [1928] 3 W. W. R. 
460.—CAN. 


i, —-—— 











: 7 Husband pur- 
posely denuding himaelf of his -) 
-—-LIGHTHEART v. LIGHTHEART, [1927 )} 
{1927} 1 W. W. R. 


1D. L. R. 386 ; 
393.—CAN 


hh u. — ——~ ——~- Alimony 
provided for in separation a 
ment—- Power of court to eedan 





Vol. XXVII.—Husband and Wife. 


deed, but does not convert his wife’s agree- 
ment to live apart with an allowance into 
an agreement to live apart without main- 
tenance. Her right to that maintenance is 
not in contract but is an incident of matri- 
monial status at common law. An agree- 
ment under a separation deed to receive an 
allowance merely suspends, but does not 
annul, that right, which revives as soon as 
the agreement is terminated by bkpcy., 
notwithstanding the receipt of a dividend. 
The dividend is not a transaction between 
husband & wife, but an incident in the 
bkpcy., & its receipt does not operate as a 
new bargain with the husband compounding 


611. 


647. 


Cases . 595a—906, 


the common law right of the wife. The 
separation agreement thus put an end to does 
not debar the wife from alleging the wilful 
neglect of the husband to provide reasonable 
maintenance for her within Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925.—-DEWE v. DEWE, SNOWDON »v. 
Snowpon, [1928] P. 118; 97 L. J. BP. 65; 
138 L. T. 562; 925. P.82; 447. L. R. 274; 
72 Sol. Jo. 69; 26 L. G. R. 191. 


fdd. Annotation: Refd. Gotthife x. 
ston. [19801 2 KK. Bo 878, 


Add. Annotation: Refd. Re Wilkinson, Page 
v. Public Trustee, [1926] Ch. 842. 


Kdel- 


Part |V.——Effect of Marriage with Regard to Wife’s Property. 


656. Add. Annotation :-—As to (1) Consd. Re Bower Williams, Fz p. Trustee, [1927] 1 Ch. atl 


Part V.—Effect of Divorce or Separation with Regard to 
Wife’s Property. 


757a. Husband entitled to Income of trust fund 786. Add. Annotation: -Refd. A.-G. for Alberta 
during separation.|—DUNCAN v. CAMPBELL wv. Cook, [1926] A. C. dah. 
eae 12 Sim. 616; 6 Jur. 677; 59 BE. R. 


Annotation:~-Apld. Re Barnard, Barnard v, White (1887), 50 787. Add. Annotation : —Refd. 
he e 


v. Cook, (1020) A. C. 44h. 


A.-G. for Alberta 


Part VI.—--Disposition of Property. 


809. Add. Annotation :—Mentd. Parr v. A.-G., 906. Add. Citutions: - revsd. sub nom, PUBLIC 
(1926] A. C. 289. TRUSTEE v. WoLF, (19248) A. C. 5443; 92 


Kawin v. KAWIN, [1927] 3 D. L. RR. 
383; (1927) 1 W. W. k. 690, 21 
Sask. L. R. 415.— CAN. 


PART Ill. SECT. 2, SUB-SECT. 3.—B. 


645 ii. oJ) The statement 
of claim in an action by a wife alleged 
that deft. had induced pltf.’s husband 
to depart & remain abpent from the 
home, whereby pitf had been deprived 
of the somety Comfort & protection of 
her husband & partially of his support 
- Held: the statement of claim was 
bad in law & disclosed no cause of 
action. Wren oe. CLbsicn, [1929] 
Ved. R117 5 (1929) Argus EL. kK. 102. 

AUS. 


{ i. ——.]}--In an action by a wife 
against her husband’s father for allenat- 
ing the affections of her husband, she 
alleged that she was prevented from 
the companionship of her husband & 
infant daughter by deft.’s conduct in 
keeping her husband away from her, 
so that she was compelled to support 
herself as best she could. There was 
no allegation of making defamatory 
statements by deft., & there was no 
allegation o malice:—- Held: no 
reasonablo cause of action was shown. 
—TALMAGE v. TAatumMaGE, [1928] 3 
D. L. R. 15; 62 O. L. R. 209.—CAN, 


PART IV. SECT. 1. 


n fi. Acquired & ses of 
through husband—Belong to husband. }— 
A number of hogs, either the progeny 
of two hogs acquired by a wife as com- 


J 8. 





pensation for services performed by 
her for a neighbour or bought with the 
proceeds of sale of such progeny, were 
raised, acquired & disposed of through 
the efforts & the expense of her hus- 
bund :- //eld: they did not belong to 
the wife as against the husband’s 
creditors - JouN Deckn PLow Co. v 
BOWLN, (1945) 1D. L. RR. 769; [1925] 
1 W. W. RR. 357.—CAN. 

sd. Legacy to wife—Death before 
reduction into possesmon-—ight of 
husband as representative of wife |—If 
a legacy is bequeathed to a married 
woinan, who dics before any act done 
by husband to reduce it. into possession, 
he can only maintain an action for it 
as the representative of his wife, 
though he may be beneficially entitled 
to it.—COLLINS v. CAHIR (1850), 
N. B. R. (2 All.) 103.—CAN. 

se. Husband not constituted agent of 
wife by marriage.}--A husband is not 
primé facie an t for his wife by 
reason of their relationship. The onus 
is on the person alleging such agency 
to prove that he is her agent. - 
MILLARD v. BEVAN LUMBER & SHINULK 
Co., Ltp., [1928] 2 D. L. R. 367; 39 
B. Cc. K. 430.—CAN. 


PART IV. SECT. 2. 


sf. ever interest.) STAN- 
DARD BANK v. OULTON (1878), 3 
A. R. 93.—CAN. 


PART IV. SECT. 6, SUB-SECT. 2. 
sg. Not business carried on in 


865 





| 
| 


partnership with husband.) COHN 9. 
CANARY (B. C.), ae 4D. 2. 43) ; 
{1035} 3 W. W. BR. 5%7 3 reap Lees 
$7. i. WW. 223, (1925) 2 W. W. RK. 
563. —-GAN. 

bh. Crops grown by wife—On hus- 
band’s lard Strict proof necessary. \—- 
ANDERSON ¥. JOHN DEKRKE PLOW Oo., 
(1926) 2 W. W. R. 667. CAN. 

sj. ~-— On wife's land -Burden of 
provf|—BANQUE CANADIENNE NATION- 
ALE v. TENCHA (Can.), [1927] 4D. L. BR. 
665.—CAN. 


PART IV. SECT. 7, SUB-SECT. 1. 


sk. Conveyance to husbund & wife 

Creates tenancy tn common, |— At com- 
mon law, under «a conveyance of land 
to husband & wife, they took an estato 
by entiretica ; but the effect of Marriod 
Women’s Property Act is to enable the 
wife to take as though she were a 
feme sole & so the effect of the marital 
relationship is ended so far ax real 
property concerned, Under Con- 
veyancing & Law of Property Act, 
hk. 8S. O. 1927, c. 137, 5. 12, they now 
take as tenants in common.  SPIUNG 
v. KINNER, 11928] 4D. ds. 1. 7233 62 
YO. L. R. 562.— CAN. 


e a s 
$111. Asmynment inoperative~-Trans- 
fer to pay husband’s debts, }-—~-RODRIGUEK 
¥. DOSTIE & VACHON, (1927) 4 D. L. kt. 
1139; (1927) 8. C., RK. 563.-—-CAN. 


Cases 906—1296a. ENGLISH AND EMPIRE 


L. J. Ch. 520; 129 L. T. 738; 39 T. L. R. 
563; 67 Sol. Jo. 637, H. L. 


Add. Annotation :-- Mentd. 
1926] A. C. 239. 

986. Add. Annotation :- -Generally, Refd. Capron 
v. Capron, {1927] P. 243. 

1007. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick, [1926] P. 159. 

1086. Add. Annotation :—Refd. Re Alington & 
L. C. ©.’s Contract, [1927] 2 Ch. 253. 

1106. Add. Annotation :—Apld. Re Mathieson, 
{1927] 1 Ch. 2838. 

1118. Add. Annotation :—Mentd. Re Bold, Banks 
v. Hartland (1926), 95 L. J. Ch. 201. 

1187. Add. Annotation :—Mentd. Re Mills, Mills 
v. Lawrence, [1930] 1 Ch. 654. 

1208. Add. Citation :—8 W. R. 333. 


1220. Add. Annotation :—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 
1228a. Necessity for survivorship of wife. ]— 
In the year 1876 a husband during the life- 
time of his wife took ont a olicy on his life 
with an assurance co., 
recital that the assured ‘ for the benefit of 
his wife ’’ m pursuance of Married Women’s 
Property Act, 1870 (¢. 98), had proposed to 
the co. to effect an assurance on his own life 
Jor £500, in consideration of the payment 
of the premiums during the life of the 
assured, the co. covenanted that th + property 
of the co. should be liable to pay to the exors., 
administrators & assigns of the assured the 


Parr v. A.-G., 





PART VI. saad 1, SUB-SECT. 5.— 


550; 21 


whereby, after a 41295. Add. 


1226a. 


3D. L. Pe pies ({1927] 2 W. W. R. 
Sask. L. R. 603.—CA 


Digest SUPPLEMENT. 


sum of £500. In 1918 the wife died, & in 
1929 the husband died without having 
married again. In 1891 the husband was 
adjudicated ie & obtained his discharge 
as from Apr. 1899 :—Held: upon the 
true construction of the policy & Married 
Women’s Property Act, 1870 (c. 93), s. 10, 
the interest in the policy moneys vested in 
the husband & upon his adjudication in the 
trustee in his bankruptcy subject to the 
trust in favour of his wife which enured for 
her benefit only if she survived her husband ; 
with the result that as she died before her 
husband &-before the fund fell into posses- 
sion, the policy moneys belonged & were 
payable to the trustee in bkpcy y. 

Semble: Marricd Women’s Property Act, 
1870 (c. 93), 8. 10, does not enable a husband 
to confer the benefit of the policy upon any 
wife who does not by surviving him become 
his widow.—Re CoLLiErR, [1930] 2 Ch. 37; 
143 1. T. 329; sub nom. Re COLLIER, Ex p. 
CoLLier’s Exors., 09 L. J. Ch. 2413; [1929] 
B.& CR. 178. 


Annotation :—Apld. Re Fleetwood’s 
Policy, [1926] Ch. 48. 


1226. Add. Annotations :—Refd. Royal Exchange 


Assce. v. Hope, [1928] Ch. 179; Re Colher, 
{1930} 2 Ch. 37. Mentd. James v. British 
General “Insce., {1927]2 K. B. 811; Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 


—— If living at his death—Cash value 
of policy sought to be taken by insured during 








(1929) # . T. R. vee 1 WwW. W. rk. 
663 , 23 . lL. R. 63 1. CAN. 


051 ——.}—UNION BANK 
v. BENEDICT, of, [1925] 4D. L. R. 1057.— 


ee VI. SECT. 3, SUB-SECT. 1. 
~—— Not on conveyunce of 
equitable estate.} ADAMS v. LOOMIS 
se 22 Gr. 99.—CAN. 

-l- UARTLEIEY 1, 
vot GIT, 28 U.K. 508. - CAN. 
ELLIOTT vw. BROWN 
(1884), 11 A. It. 228. —CAN. 

k ii. —— Sale aa apinster— Convey- 
ance not impeachable on ground of non- 
compliance unth statutory formalitvs. )\— 
GRAHAM v,. MUENGILLY (1869), 16 Gr. 
661.—CAN. 


aria VI. SECT. 6, SUB-SECT. 1. 
Canveyance by husband alane— 
Liffect }—WaLuis vw. Bortron (1855), 


5 Gr. 353.—CAN. 

oii. —— )—Held: an ames 
transfer of his marital rights in the 
Jand conveyed.~-ALLAaN v. LEVES- 


CONTE (1857), 15 U. C. It. 9.--CAN. 


o iil, —- ——~.])~-Held: a deed of 
gift executed by a Burmese Buddhist 
usband without his wife's consent of 
part of the joint property of the 
marriage is wholly void & conveys no 
title to the donee in respect of the 
property which it purports to sonyey: —_ 
v. MATOK Gri (1929), I. L. R. 

7 Kan. 374.--IND. 


al. Pronerty used & maintained by 





May- 


—se i 





husband-—- No presumption of gift by 
Me ous » Rem  (Sask.) 
D. %, 808; (1927) 8 


Ww. # 

R. 429 —CAN. 
-——.]—SEMPLE v. SHARP, 

lida 1 LW. Ww. R Tir ; 21 Sask. L. R. 


2 == . 

—— —— Wife not cramined— 
Ce poy er of examination f: 
stgned )-~Title set aside, 
the rights of an innocent purchaser 
from the transferee to obtain: the land 
on the termns of his agreement with the 
transferee.—-F'RosTaD v, LIBEK, [1927] 


1 iis, —_—— ——.}--The fact that the 
husband makes his home on certain 
land, in which he & another have each 
a one-half interest, brings it within 
Homesteads Act, 1915 (co. 29).— 
McDOUGALL v. McDovGALL, Wes j 2 
WwW 637; 12 Sask. L. 289.— 


liv. ——- ——.]—After a homestead 
undor Homesteads Act has ceased to 
be such owing to_ its ermanent 
abandoninent ag a place of residence 
the wife has no status under said Act 
to oppose the validity of an assignment 
of the land executed by her husband 
prior to said date, although the assign- 
ment was not executed, as the Act 
requires it to-be, by her; & her husband 
is in no better position in this respect. 
than she is.— DOUGLAA v. Sree {1 ) 
4D. 1L. R. 167, [1928] 3 W. W. R. 37 
te. [1929] 2 1), IL. $01, 1 Ww. W. R: 

; 236. L. 1. 103.—-CAN. 

ae Order dispensing with con 
serd Of wife to disposition—i | hen oranted 
under Dower Act.j}—Where a husband 
had refused, without lawful reason 
therefor, to live with his wife or sup- 
pore her & his treatment of her was 

und to have conduced to her adultery, 
it was held that it would not be “ fair 
& reasonable under the circumstances,”’ 
to TAL t an order under Dower Act, 
R. S. A. 1922, o. 135, 8. 8, os ensing 
Sie her consent to his disposition of 
his homestead iets said Act. Under 
Dower Act, a. 3, as it now stands a 
dispoaition ’of the homestead by the 
Dhar thre’ is go “onder” Gineusine 
when ere no 0 
with it, is absolutely null & void, & 
not so merely as it affects the wife’s 
antares therein.— Re are {1929} 
1 D. R. 147; [1928] 3 W. W. R. 
643. GAN. i 

ni. -—— — RenGence condition 
precedent.| -PBNDLETON ©. PENDLE- 
Tox ue 2W. W. R. 780: 21 Sask. 

-R. 6 9.—CAN. 


Signature of wife—When 
Voprased wrth.}—ASKIN tt. ASKIN, 


866 





i a LR 


PART VI. SECT. 8, SUB-SECT. 2.—-A. 


el. Separate estate.}—The Iin- 
terest of a wife { in & policy effected by 
her husband on own life, & whic 
has been declared by him be for 
her benefit, is her separate cstate, 
& may, in her husband's lifetime, be 
pee it her. ee v. CANADA 
LIFE NCE PrRocTOK v. 
Geimie C (1894), 24 6° R. 607.-—CAN. 


as VI. SECT. 8, SUB-SECT. 2.—B. 
Bankruptcy of 
husband. }- 3s. effected an insurance 
on his own life in favour of his wife 
under Marned Women’s Policies of 
Assurance (Scotland) Act, 1880. S.’s 
estates were afterw sequestrated : 
—Held : the policy vested in bkpt. as 
trustee for his wife, & it formed no 
safe of bis Pa & was not liable spa 
he diligence of his creditors.—STEWaAR 
v. oper SOLD me 8. L. Te 436. — SCOT. 
n ii, ——— ———.}-—-Money due under 
a policy of insurance pa ayable 4 the 
of the insured after his death f 
part of the estate of the insured. 
trust is created in favour of the wite 
by a life Pte expressed to be for the 
benefit of tho fot ot the Leeder — 
KRISHNA rm v. PRA ALA 
pant (1928), I “t. R. "55 Calo. 1% 1315.— 


nil. —— Whether assignable.}—A 
policy of assurance was off by 
a husband for the benefit of his wite 
under Married Women’s Policies of 
Assurance (Scotland) Aot, 1880. There 
was competition biahhies the widow & 
an assignee claiming under an aassigna- 
tint which bore to have Tet executed 
with the consent & conourrence of the 
wife :—Held: the wife had po power 
to discharge the trust in her favour 
created by the policy, & tho peas 
co. ought to have known that the deed 
bi one bd goin the spouses vere dis- 


from 
Go. . DONALD {190} p "9 8.1L. T 200.— 
SCOT. 








life.}—-A husband took out an insurance 
policy for £500 on his life, & by the terms of 
the policy the co. agreed to pay that sum to 
insured’s wife, if she were living at his death, : 
or in the event of her prior death to pay it 
to insured’s exors., administrators & assigns. 
The policy contained a proviso that, if at the 
end of twenty years insured was still living, 
he should have the right to exercise any of 
A Insured being then 
still living, he exercised an option to receive 
the entire cash value of the polic 
share of accumulated profits & to discontinue 
olicy. A sum of £288 thus became 
payable. The co. were unwilling to pay over 
this sum except on the joint receipt of the 
husband & wife, & ultimately paid it into ct. : 
—Held: (1) the policy came within sect. 11 
of the above Act, & created a trust in favour 
of the wife in certain events; 
must be taken to have exercised the option 
for the benefit of the trust; (3) unless the 


six specified options. 


the 


PART VI. SECT. 9, SUB-SECT. 1.—A. 


aoe ears es een 


t i. -}—WHITEHEAD »v. 
Vareneee (1887), 14 O. R. 621.— 


t th -— -— -.) -BeLin v. BELL, 
J1928]) 2 D. L. KR. 311.-—-CAN. 
PART VI. SECT. 9, SUB-SECT. 2.— 
A. (a). 


1 802 v. ° J—Pitf. ’ deft. "8 
husband, became ontitled to a con- 
veyance of certain land vested in a 
solr. By pltf.’s direction the solr. 
conveyed the land to deft. The con- 
veyance was dated Apr. 9, 1920, & 
was not registered until the following 
Dee. Until registration the deed had 
not. been delivered, & deft been 
told nothing about it :—Held: though 
the presumption of advancement may 
be rebutted by evidence of actual 
intention, there was cogent evidence of 
plitf. having ultimately made up his 
mind that his wife should have the 
property.—HARRINGTON v. HARRING- 
ron, (1925) 2 D. L. R. 849; SEO.L. R. 
668.—C. 








1802 vi. - - --—] Db Bury 
De Bours (1903), 36 N. B. R. 37; 
C. L. 7.184. CAN. 

sm. Grain & stock on land conveyed 
to wife.|—A husband conveyed to his 
wife half of a uae section of land. 
Husband & wife lived together on, & 
farmed, the quarter section, & the 
husband worked on the farm after the 
transfer in the same way as before: 
—Held: the husband was the owner 
of grain grown on, & animals situate 
on, the quarter section.—NATIONAL 
Trust Co. v. HOLOWAYCHUK, [1925] 
3 W. W. R. 382.—CAN. 


sn. Purchase in husband’s name— 
Subsequent transfer to urfe—Fadlure of 
consuderation.J— Husband & wife pur- 
chased a house in Oct. 1920. The 
bouse was in pitf.’s name until Jan. 
1922, when 1t was transferred to the 
wife. In Jan. 1924, the husband was 
ejected from the house, & he brought 
action against the wife for a declaration 
that his wife held the house as trustee 
for him. On the trial the husband 
stated that when he made the con- 
veyance to his wife he did so on her 
undertaking that the members of her 
family would vacate the house, & 
this waa never carried out :—weld: 
pltf. could not succeed, as the only 
claim he could set up would be that 
he had made a conveyance for a con- 
sideration that had failed, & his action 
would be either for specific performance 
- on —Bopny v. Bopvy (1924), 


ve 315.—-CAN. 
so. Conveyance 


husband unthout 
consideration — Hu solvent— Cer- 


vr, 
22 


ee re rn A 


Vol. XXVI.—Husband and Wife. Cases 1226a—1368. 


2 Ch. 37. 


with its 


(2) insured 13638. .idd. 


ed 


tifiate of title rssued to wife.|—Where 


land was transferred, as a gift, to 
@& married woman by her husband, 
during the tiine that ried Woman's 
Act, RR. S. M. 1892, c. 95, was in 
force, the husband being then solveut, 
& a certificate of title therefor issued 
in her name under Manitoba Real 
Property Act:- Held: the beneficial, 
as well os the logal, interest in the 
land vested in ber for her separate 
use, & neither the land nor its proceeds 
corld be taken in execution for debts 
of the husband subsequently incurred, 
notwithstanding Married Woman's 
Act, 8s. 2, respecting property received 
by a married woman from her husband 
during coverture. FRASER vr. DOUGLAS 
(1908), 40 S.C. I. 384. —CAN. 


PART VI. SECT. 9, SUB-SECT. 2.—- 
A. (b). 


1337 ili, —— The doposit 
by a Hindu of his own money In a bank 
in the joint names of himself & wifo, 
& on the terms that it 14 to be payable 
to either or the survivor, does not on 
his death constitute a gift by him to 
his wife, there being in India no 
presumption of an intended advance- 
ment in favour of a wife Guay 
Dirra v. Ram Dirra (1928), 6% fa ht. 
Ind. App. 235.- IND. 


m i. ———.)—Hleld: to raine a pre- 
sumption of Jolnt tenancy.— MalTHLWws 
v. NALIONAL TRIST Oo. (Out.), [1925] 
4 D. L. kK. 774.—-CAN. 


mii. — .] 1D. depomted a sum of 
money in a bunk to the joint credit of 
humself & his wife, & they both signed 
a document suthorising the bank to 
pay all moneys at the credit of the 
account to either of them, & in the 
caso of the death of either to pay the 
sume to the survivor. After 1.’s 
death, his widow became Insane & was 
confined in a pubhe hospital. Money 
was paid by the bank to the Public 
Trupfece. Having been restored to 
sunity the widow redeposited in the 
bank what was left of the money to 
the joint credit of herself & two 
telatives :~ Feld: the money orlgin- 
ally deposited belonged to D. & was 
placed to the credit of himself & wife 
48 & means of conveniently managing 
the affairs of himself & his family ; &, 
therefore, the ) kat a der in favour 
of the right of his wife tu what remained 
of the fund on his death was rebutted 
-—-STADDER v. CANADIAN BANK CoM: 
MERCH, (1928) 3 °D. L. HK. 651; 64 
O. fu. R. 69.—CAN, 

sp. Banking account in joint names.} 
—A wife & husband epenee a joint 
account in a bank, & both signed a 
direction to the bank: ‘ All money 
which nay be deposited by us or either 


867 





ne me er ne eee ~ 


1 " rer LO SR re 


husband & wife came to an agreement, the 
fund must be accumulated in ct. until it 
could be asvertuined by the death of either 
party who was entitled to it. 
woopn’s Ponicy, [1926] Ch. 48; 905 L. J. Ch. 
1953; 135 L. T. 374. 


1227. .1dd. innotation :-—Apld. Re Collier, [1930] 


Re Biaeer- 


1228. Add. Citation :—95 L. J. Ch. 24. 


1233a. Number of trustees - -Fund to be retained for 
infants—Single trustee not appointed.|] —He 
Howson’s Pouicy Trusts, [1885] W. N. 213. 

1284. Add. Annotations : —Refd. Royal Exchange 
Assce. v. Hope, [1928} Ch. 179; 
Wood (1928), 139 L. T. 250. 


1302. In second paragraph for ‘‘ on which’”’ read 
‘* or child.” 
Annotation :--As_ to 


Lloyds Bank, Ltd., Bomze v. Bomze (1930), 
7T. da. RR. 3s. 


Smith v. 


(3) Consd. Re 


_ ~ 





of us to the account is our joint pro- 
perty, but such monoy may be with- 
drawn by either one of wus, or the 
survivor of us.’”” The money was all 
the husband’s, & was deposited to pay 
the expenses of the wife & hor ohild, 
during the hushand’s absence, & tuo 
make payments in connection with his 
property :—Held: the wifo was not 
ontitled to half the money to the credit 
of the account.- 
(1917), 40 
7 N 


Soutnyy v. SOUTHBY 
QO. IL. R. 42%; 38 Dn. L. it. 


-——- Right of wife as survtvor.)—- 


PART VI. SECT. 9, SUB-SECT. 3.—~ 
A. (a). 


1870 1. Wife not indeprondently ad- 
vised —(Ceuarantee for husband.|—Want 
of independent advice standing alone 
js Insufficiont to justify rollof, buat 
where there has been undue influence 
by the husband & knowledge of {ts 
exercise or facts from which such 
knowledge should be inferred, & the 
transaction is contrary to the wife's 
interests, a sufficient casc bas been 
made out for the granting of relief. - 
CANADIAN HANK OF COMMERCE t. 
HOREMAN (Al}ta.), (1926) 4 D. L. it. 
844; (1920) 3 W. WW. 486: revad. 
on the tacts, (1927) 2. b. R630: 
11927) 1 ae Kt. 783; 22 Alta. lL. kt. 


oe — e 


1370 ii. ——- -~- .)--BRanuny vv. 
IMPERIAL BANK OF CaNana, [1926] 
3D. L. R. 38, 580 L. R. 650.—CAN, 


1370 iii. Promissory note. |— 
FRYERS & Co., LTD. v. STHEMVES (N. B.), 
{1927} 4 D. L. kt. 1077.- CAN. 


1882 iv. -  - ) On an Inter- 
Pleader issue between an execution 
creditor & the wife of the debtor as to 
the ownership of a motor ear, the wife 
& her hnsband testified that the car 
had been bought with her munay, 
which had come to her from the keeping 
of boarders & from tbe sale of her 
property. These moneys were al 
collected by the husband & Icft by 
the wife in his hands to use aa he suw 
fit, & he placed thei in his own account 
& used them indifferently with his 
own. He had never rendered her an 
account of them, nor had she ever 
called on himtodoso. They had Kved 
together In amity sine oe their marriage 
& he had inaintained her. ‘The wife 
testitied that she had an arrangement 
with the husband under which said 
moneys wore to remain her property 
hut the circumstances under which it 
was entered into wore not disclosed, & 
{ty terms were indefinite :—Held : the 
moneys in question had become the 
hushand’s by way of gift from his wife. 
-— PLARKN vt, BLACK & ARMSTRUNG, 


~——— 


Cases 1469—1800. 


ENGLISH AND Emprre Diacest SuPPLEMENT, 


Part VIIl.--Contracts of Wife during Coverture. 


1469. Add. 


life of husband. | 


Held: 


904, O. A. 


1498. Add. Annotations :—Refd. Sclby v. Atkins 
Mentd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P 1138 

Annotations :-- Mentd. Bennett v. 
Whitehead, {1926] 2 K. LB. 880; 
R.M. K. RR. M. v. Firm of M. lv. M. V. 1., 
R. M. kK. R. M. Somasundarum Chetty v. 


(1926), 185 Y.. I. 45. 


1527. Add. 


—- mn ~_—— ee — 


11928) 3 DLL. R. 4773 (1928) 2 WW. 
98; 22 Rash. i. R. 502. CAN. 


PART VI. SECT. 9, SUB-SECT. 4. 

ad i, —~-- Property purchased with 
man’s money Woman realising pro- 
perty & appropriating procecds ordered 
to account.jJ—-ST. KLot v. WENO (1925), 
36 R. Cc. Ii. 153.- -~CAN. 


PART VII. SECT. 1, SUB-SECT. 1. 

sq. Marriad Women's Property Act, 
RON. QO. W227 Mffeet.) The repeal, 
by Married Women’s) Property Act, 
Ros. O., 1987, of sect. 18 of the Act 
as found up Re. OL, POET, had uot the 
mect oof oieviving the husbund’s 
common law lability for the debts of 
his wife contracted before the marriage, 

Penny oe. Hong, JE9297 2 oD. be. a. 
1735 63 d), la. hi. olde CAN, 


PART VIII. SECT. 1, SUB-SECT. 1. 
f i. - .) Feld: a married 
woman, having separate real property, 
was not ontitled te contract debts for 
its Improvement so as to make herself 
Hable individually, or jointly with her 
husband, — Wrigut t, GARDEN (1869), 
28 ULC. Re Gan. - CAN. 

1 i. - -.J- Deftl., a married 
worlnan, marricd to her present husband 
jn 1877 or 1878, & carry ng on business 
separate from him by farming one of 
her former husband's farms, in 1883 
w& 1584 contracted the debt sued on. 
She was entitled to dower in the lands 
of her firet husband, who died in 1870, 
which were sold, realising a large sum, 
& also to her share in bis personal 
mtate, neither of which she had 
received :-— Held: the Act of 1881, 
47 Vict. c. 19 (Q.), bad not the effect 
of repealing the prior Acts, & it was 
not necessary to shaw that deft. had 
marned or had acquired separate estate 
since the Act of 1884 eae into force 3 
it was sufficiently shown that she was, 
possessed of separate estate, & that 


Annotation :—Consd. 
Weatherill, [1929] 2 Ch. 218. 
1489a. —---- Settlement of insurance policies on 
By a post-nuptial settle- 
ment made in pursuance of ante-nuptial 
articles, certain policies of insurance on the 
life of the hushand were assigned to trustees 
upon trust to receive the money & pay the 
income to the wife during her life for her 
separate use, independently of any future 
husband whom phe might marry. 
was no restraint on anticipation. 
the life of her first husband the wife made 
promissory notes in favour of pltf., & pltf., 
the first husband being still alive, brought an 
action claiming a charge on the policies :— 
the trust for separate use did not 
arise till after the death of the husband, & 
as the contracts of a married woman can only 
be enforeed against property which formed 
part of her separate estate at the date of the 
contract, the action could not be maintained. 
King v. LUCAS (1883), 28 Ch. D. 732, 713; 
53 1a J. Ch. 64; 49 L. RP. 216; 31 W. R. 


ee eee 


: 
| 


Green v. 


M. R. M. V. I.. Supramanian Chetty (1926), 


95 L. J. P. C. 197. 


1576a. 





There 
During 


(1926), 


Firm of 


me ee 


she intended it should be bound. - - 
ROBERTSON ©. LAROCQUE (1889), 18 
O. R. 469. CAN. 

st. Wife carrying on separate business 
— Signatures by ure at request of husband 
—Liability of wife.j—Where a married 
woman, in carrying on a business with 
the assistance of her husband, sign: 
everything that be asks her to sign & 
asks no tba ee ar she should be held 
responsible for her signature, in the 
absence of cloar roof of unduy 
influence, whother it. turns out to be in 
her interest or otherwise.—WatTKINA 
(J. Rh.) Co. v Nosrrr (Alta.), [1926] 
12. E.R. 6265 [1926] 1 W. W. RR, 
156, --CAN. 

sv. Lease taken by wife —Liahility 
of wife For breach of lkase.|) Held: 
the husband was not Hable, although 
he lived in the premises for about two 
months prior to the time he & his 
family vacated it & twice paid the rent 
during that period.) — Natriowan 
SkcunITIES, LTD. t DARLING (Alta.), 
(1927) 1 W. W. RR. 413. +CAN. 

sw. Mntered into in married name— 
No re ference to husband.) --The effect of 
Married Women’s Act, R. S. A. 1922, 
ce. 214, is that a married woman has ax 
full & complete freedom to bind herself 
by her own contracts as a man has. 
A married womun who contracted for 
tho purchase of goods in her own name, 

. .. Mrs. McDonald, without 
informing the seller or without his 
knowing that she was in fact acting 
as agent for her husband or that she 
had a huaband, held personally liable. 

ReID-WELCH FURNITURE Co. <. 
AY se FVONALD, [1928] 2 D. L. RR. 608 ; 
{1928} 1 WLW. RR. 789; 23 Alta. L. R. 
317.—-CAN. 


PART VIII. SECT. 2, SUB-SECT. 4. 


1514 i. Wife acting under erpress 
authordy not disclosed Liability of 
Ausband.] — Fovu.tps ovr.) CURTELET® 


' (1871), 21 C. P. 868.-—CAN. 
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| 


-|—STONE v. WALTER (1649), O. Bridg. 
618; 124 EB. R. 778. 

1656. Add. Annotation :—Refd. 
Snowdon v. Snowdon, [1928] P. 113. 

1665. Add. Arnotation :—Refd. 
Snowdon v. Snowdon, [1928] P. 113. 

1669. Add. Annotation :—Refd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 

1680. Add. Ahnotation :—Refd. Dewe 
Snowdon v. Snowdon, [1928] P. 113. 

1717. Add. Sees :—Refd. Selby v. 

vo Je 

Snowdon v. Snowdon, [1928] P. 113. 

1732. Add. Annotations :— Refd. Sclby v. Atkins 
(1926), 135 L. 'l'. 45; Dewe v. Dewe, Snowdun 
v. Snowdon, [1928] P. 113. 

1739. Add. Annotation :—-Refd. Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 113. 

1741. Add. Citation :—2 C. % VP. 25, n. 

1748. Add. Annotation :—Refd. 
Snowdon v. Snowdon, [1928] P. 113. 

1750. Add. Annotation : --Refd. Welton v. Welton, 
[1927] P. 162. 

1758. Add. Annotation :- -Refd. Welton v. Welton, 
(1927] 1. 162. 

1755. Add. Annotation :—-Consd. Selby v. Atkins 
(1926), 1385 L. T. 45. 

1800. Add. Annotationa: 


Dewe v. Dewe, 


Dewe v. Dewe, 


Dewe, 


v. Dewe, 


Atkins 


45: Dewe v. Dewe, 


fe 


Dewe v. Dewe, 


Folld. & Extd. Wright 


PART VIII. SECT. 2, SUB-SECT. 5. 


sx. Credit ginen to wife Gooda 
purchased for wife's business Managed 
byhushand Whether husband's creditors 
can take in execution.J— DOMINION 
SAVINGS & INVISTMBENT Sociury 
KILROY (1888), 15 A. lt. 187.—CAN. 


PART VIIL ork rs SUB-SECT. 1.~- 


v. 


1642 i. Jewellery.J—A ring supplied 
to a working miner’s wife :--Held: 
not a necessary.— PIAN TAT. MACROW & 
Sons Pry., Lip. (1925), 27 W. A. L. Wh. 
99.—AUS, 

sy. Fur coat.) The question whether 
a fur coat Is a necessary is one of fact 
depending on the circumstances of 
each case, -GEBBIE| & FORREST r, 
KERSHAW. (1927) 6 DD. ik. 156; 
[1927] 2 W.W. RR. 1663 21 Sask. L. R. 
420 CAN 

sz. Surgwal operation.J—- Evon if a 

wife has money of her own, she is 
bead ner to have authority to pledge 
wer husband’s credit for necessaries, 
including surgical operations.— SiLpon 
vw. ZAMBOWSKI, (1928) 1D. L. R. 638; 
{192s] 1 WLW. RR. 636; 39 B.C. OR, 
205.- CAN, 

sa. Employment of detective—Ta 
obtain evidence for divorce proceedings. | 
eae v. MILNER (1927), 149 N.L. FR. 


PART VIII, SECT. a SUB-SECT. 2.-— 
e (@). 
1601 ii. Reved., 9 O. R. 198. 


PART VIII. SECT. 3, SUB-SECT. 2.—G. 

1774 i. For ** A husband is liable ” 
read *‘ A husband is not liable.” 

sb. Purchase of husband's property by 
wife - Improvements made by husband 
after sale.}—A purchase by a wife 
from her husband, the consideration 
being paid out of her separate estate, 
was held to be maintainable against 


Vol. XXVII.—Husband and Wife. Cases 1800—1935. 


(11 S) & Webbv Annandale, [1930] 2 kh B  1800b. _- — — .} ‘The rule that a 
S$ Refd. Weltonv Welton (1927] P 1062, solr acting for a wife who is living apart 
Arnold & Weaver v. Amar, [1928] 1 K B 584 from her husband, cannot ma common law 
1800a. ——-  _- -———- — Proceedings instituted , action recover as costs trom the husband, 





| uWowhen those costs were mourned the wate, 
although the fact was unknown to the solr, 
had been guilty of a matrimomal offen 
apphes not only where the wite has been 
living m= adultery but abe where she has 
cormmitted an wolited act cf adultery The 
luke apples dike whether: mi the partiadar 
matter the wit was proceeding, agamst the 
husband of was defending, a suit) brought 


against wife.}—A husband took divorce pro 
cccdings against jus wit on the ground of he 
adultery She consulted a sol who upon’ 
her instructions put in a defence danvine the 
charge & brictced counsel to appear tor her 
At the heating the wite tatkd to ypear A 1 | 
decree Was made against her dissolving the 
maituage on the grounds alleged im. the | 
petition The wifes counsel applied tor 
costs, but as no sccurity for her costs hid uainst har by the husbiund Wiens 
heen obtaimcd, no costs wae granted — Ihe (Ib S) A Wine ANNanpart [I30T 2 
wifes solk brought an action in the ho OB how S MT FW OB He tod ot 2 
Div to recover the costs trom the husband 16 PT R 102, TESot Jo 319,04 
on the ground of his wife s agency of necessity 
at common law The judge tound as atiut 1800¢ Single act of adultery | 
that the seh had actcd without negheenc Wricd (HE OS) & Wir ANNANDALE 
honestly behe ving that the wife wos innocent No bS00b, anite 
& that she would be successfulin her dete ne 
Hlald soim those carcunst ances the wife had 
no authonty to bind her husband so as to 
make him fable for the costs of har defence 


1803d ] Withirs, BiNsons, CiuRREL, 
Wrirtams & CO ev CAWSION (1928), 72 
Sol Jo 19] 


{ 
Cesena TORRE BSL. GF 1826 Idd tnnotulion Reid Gattlitle elidel 
PRB 2S DSL 7 591, AT Th ston [ES 0} 2 Woe tes 
221 72 Sol J 5 
lit aL ae a Se WEEE G Antal ele 1838. ted tnnotation Rofd [ice Maison (1028), 
BS | OTL I Ch 32) 


Part X—Wrongs of Wife during Coverture. 


1851. fed Annotation 


AYUW Oy 2UL LA 


ston UL is Bae inn (item Comsd Foti Chak (lel) Batt 60 
1887a | TANHAM 2) Part (1857), 20 
7) () 4 
1860a. Liability of husband Goods delivered to re eke Tt ean a es 


Part XI- Contracts for Separation. 


1920. idd Annotation Generally Refd. Hyman , 1934 tdd Annotation Refd. Wyrmiune Hymn, 


@ Hymn, Hughes v Hughes (1925), 139 Hughes v Hughes (1925), 139 LT 416 
L T. 416 

1930. Add Annotation —Refd. Vymant Hyman, 1935. 1dd Annotation Refd. Hfymanv Iyman, 
[1929] A € 601 Haghes2 Uuyhes (1928), 130 L TF 416 


creditors of whose debts she had no | (; 27] 1 D LD RR $879, [1927] 1 | preperty cf the wife for ff could not be 
notice Ihe husband after the 1 uw VW 1ho17) CAN inferred that the latt twasnacting under 
| the dire thor or coc ton of he . 


chasc capended moncy m imptoving ed Jalse representat ! -—4 
thanranmity Inasuit by a judgment | to auth rely ap hustana t aa as 80 4 to exeynpt her from lability — 
crcditor of the husband to of tain the | Wh ther coverture good lefien c | Barnin t+ Wisiovin (L882) vo OI 


benefit of such crxpenditure Held Deft pleaded coverture Wield Lit CAN 
ples 
vag ee to epi ae the good ~ Adumunistration of Justice Act PART X SECT 2, SUB-SECT 4 
t oF w oe © judgment was could not assist pltf & Marrie | ae anil abuhusband & As 
BAO ere had ae satisfied before Womans Act KS © 1877 ¢ 12) Dias hi ee 
(1870) ree at GAN. FHOMEFON ns 6 20 did not create any now lin abe 4 hus! iat Taal ti i uJ i 
( ),17 Gr 440 — Hey dua seLUSt Ty erred Soma fy Ln un actin of tresp ase aye teat hus 
er torts of quam 4 but mer ly 
PART VIII SECT 5, SUB-SECT 2 | allowed her to be sned alone where DARL S wife fon gla nue 1 bak dae 
f1 ——~ Summary application for foinuly she could have been wired for niacing, agpout by wl hths wate 
delwvery up of title decds | Re Mrtron With her husband & the authorities fram the af of deft house tan 


— 


(B C) (1900), 2 W L R17) CAN _ Showed that if so sued the actions tS a inat & injured pitf 4 tuflding the 
__ Worl dine ly husband for, paws ae Sy yey vORNYE (LB I) Cvidence showed that th propaty was 
ms bs owncd Ly the wife but that phe did inet 


bee pe nie I fe f asad tan on one Weak ae 

mechant 4s lien AECEN G2 ALC RN | ntorfece with the os ausge nent «f 3 

(Alta), (112913 DT it 10 CAN PART X SECT 2, SUB-SECT 2 or parti ipate am th act complained 
Bf Joutconierrnon byhustant & 1+ f f Hel tt wife was met Hable 


Ticbiliés fo uche » separate estat | ‘ I Jystre (1890), oO 
PART X SECT 2, SUB-SECT 1 | Wher pltf proved a jot wrongfnl ie , d CAN Beer. 
A hnsband misty be 


ri J occupation & conversion f the reut  N 
made jointl, hable with Pisa wife for | protits of tus Lind by a histand & PART XI SECT 1, SUB-SECT 3° A 
he torts notwithstanding Marricd wife eld the hushan! & wife 1928 1 SS £ Woovs v Woors 


Women s Property Act, RH S M1914 | were juintly Hable to pitf & pitf was , [1J27) 3D L KR 321, 600 L I 
(c 123) —DENOVICH tv Hocat (Man ), | entitled tu recover against the suparate | 438 —CAN. 
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Cases 1987—2000. 


1937. Add. Annotation :—Refd. Papadopoulos v. 
Papadopoulos (1929), 46 T. L. R. 44. 

1939. Add. Annotation :--Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T 416. 


1941. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 

1948. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

1948. Add. Annotation :—Refd. Lever Bros., Ltd. 
v. Bell (1930), 47 T. L. R. 47. 

1954. Add. Annotation :—As to (1) Refd. Papado- 
poulos v. Papadopoulos, [1930] P. 55. 

1965. Add. Annofations :—Consd. Ifyman_ 1. 
Hlyman, [1929] A. C. 601. Refd. Dewe vx. 
Dewe, Snowdon v. Snowdon, [1928] P. 113. 

1969. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

1989. Add. Annotations :—Refd.IIyman v. Lyman, 
Hughes v. Hughes (1928), 130 L. T. 416; 
May v. May (1029), 98 IL. J. K. B. 770. 

2019. Add. Annotations :—As to (1)Refd Hyman, 
v. Hyman, Hughes v. ILughes (1928), 139 
T.. 1. 416. As to (7) Refd. Hyman v. Wyman, 
Tlughes v. Wughes (1928), 130 L. T. 416. 


2088. Add. Annotations :—Consd. Hyman v. Hyman, 
Hughes v. Tughes (1928), 1389 L. T. 416. 
Apld. May v. May, [1929] 2 K. B. 386. 

2039. Add. Annotations :—Consd. Hyman v. 
Ifyman, [1929] A. C. 601. Apld. May v. May, 
[1929] 2 K. B. 886. 


2039a. Sane oh a deed of separa- 
tion reciting that differences had arisen 
between a husband & a wife, it was agreed 
that. the wife should during the life of the 
husband live separate & apart from him «& 
free from his marital control & authority as 
if she were unmarried, & that the wife 
should retain as her separate property 
certain articles which, if she should die in 
the lifetime of the husband without having 
disposed of them, should devolve as if she 
had died possessed thereof intestate & a 
widow. The husband covenanted that he 
would during the life of tho wife pay to her 
an aunual sum of £600. The wife was also 
to be entitled to certain furniture & effects 
for the use of herself during her life. 
Throughout the deed the parties were 
referred to as ‘‘ the husband ” & ‘' the wife ” 
respectively. It was provided that if the 
husband & the wife should be reconciled to 
each other & return to cohabitation the deed 
should become void. The husband subse- 








PART XI. SECT. 3, SUB-SECT. 2. 

ni, -}—Wheroe a wife understood 
the agreement, had independent advice, 
& waa not pisled or influenced by her 
husband In regard to her legal rights 
or the meaning W& effect of tho docu- 
ment:- Held: It could not be set 
aside for fraudulent inisrepresentation 
& duress.—THOMSON tv.) THOMSON, 
11927) 1 Db. L. R653; 59 OO. L. RR. 
661. CAN, 


PART XI. SECT. 6, SUB-SECT. 7. 

f i. ~.) - Where a sepaia- 
tion agreement was not invalid on the 
ground that the father had therein 
waived his rights to the control & 
guardianship of the children —Held : 
before the wife could ask for mainten- 
ance for them, she must show that she 





2078 in. 





the 


clause —-Held : 


divorced & 


2086 i. 


judwual ac 


PART XI. SECT. 6, SUB-SECT. 11. 
——~- --—~, +-A separn- 
tion agreement, which provide 

fey mens of a specific sum by 
instalments to be secured by a mtge., 
«w which did not contain a dum casta 
enforceable by the 
wife, although there had been subse- 
quent adultery by her & she had been 
had married again.— 
Resr vy, Rust, [1927] 2 D. L. R. 248; 
Pte Pos W. RR. 491; 32 Alta. L. R. 


PART XI. SECT. 6, SUB-SECT. 13. 
Covenant by 
claim further mainicnance-—-Sub 
ion.)—Where a petition 
for a decree of judicial separation on 
the ground of the husband’s adultery 
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quently committed adultery & the wife 
obtained a decree dissolving the marriage. 
He then made default in paying the full 
annual sum provided for by the deed, & she 
brought an action to recover the arrears :— 
Held: the deed was not subject to any 
implied term that it should only operate so 
long as the marriage relation continued to 
exist between the parties, & pltf. was entitled 
to recover.—May v. May, [1929] 2 K. B. 
386; 98 L. J. K. B. 770; 141 L. T. 629, C. A. 


2040a. ——— Bankruptcy of husband.]|—D5WE v. 
DEWE, SNOWDON v. SNOWDON, No. 595a, ante. 


2049. Add. Annotation :—Refd. Willis v. Willis 
(1927), 96 L. J. P. 177. 


2061a. ———- ——— Refusal of nominee to undertake 
custody—Effect on deed.]—Where the parties 
to a matrimonial suit had agreed to settle it, 
& a deed of separation had been approved to 
give effect to such settlement :—Held: the 
refusal of the husband’s brother to undertake 
the custody of one of the children, as nominee 
of the husband, which custody had been 
agreed on between the husband & wife as 
one of the terms of the deed, was not a failure 
of such a vital term as to prevent the settle- 
ment from being carried into cffect.— 
WILLIS v. WILLIS, [1928] P. 10: 96 L. J. P. 


177; 137 L. T. 621; 43 T. L. R. 657, ©. A. 
2088. Add. Annotation:—Apprvd. Hyman v. 
Liyman, [1929] A. C. 601. 
2084. Add. Annotation :—Apprvd. Hyman  v. 


liyman, [1929] A. C. 601. 


2085. Add. Annotation :—Overd. Hyman v. Hyman, 
[1929] A C. 601. 


2085a. -]—A woman who, in a deed of 
separation, covenants in consideration of 
certain benefits not to claim from her husband 
in the future maintenance or alimony, & is 
afterwards granted a decree absolute of 
divorce, is not debarred from petitioning for 
maintenance after the dissolution of marriage, 
notwithstanding that the deed contained no 
rovision for its termination on the 1narriage 
reing dissolved.——-HYMAN 7. HyMan, [1929] 
A. C. 601; 98 L. J. P. 81; 141 L. T. 329; 
03 J. P. 209; 45 T. L. R. 444; 73 Sol. Jo. 
317; 27 L. G. R. 379, H. L. 


.{nnotatons :-—Expld. Mav r. May, [1929] 2 EK. B 
Red. Papadopoulos v. Papadopoulos (1929), 46 


2090. Add. Annotation :—Generally, Refd. Hyman 
v. Hyman, [1929] A. C. 601. 








._ 386. 
T. L. R. 


sl. Covenant by wife not tw claim 
pagan —Subsequent adultery of hus- 
band —Whether covenant stul binding-— 
Light of court to award maintenance for 
children.|—HOLTEN 0, HOLTEN, [1928] 
1D. lL. R. 546.— CAN. 


PART XI. SECT. 7, SUB-SECT. 2.—B. 

sx. Jurmsdiction of court-—King’s 
Bench Act, 8s. 22.)—Davis v. DAvVIs, 
eae) 1 W. W. R. 942; 20 Sask. L. R. 


43 -—CGAN e 


for 





; ae Breach of pul eso et 
Oo acccss tld—Reply alleging hus- 
band’s bad character. separation 
agreement provided that e wife 
should be given the custody of the gon, 
but that his father should be allowed 
tu seo him with reasonable frequency 


wife not a 


& should be consulted as to, & satisfied 
had failed to perform those duties to ._ hrought so that a petition for with, his up-bringing. To an action 
them amounting to guardianship which alimony might be founded :—Held: by the wife under the agreement for 
she had assumed under the agree- the petition must be dismissed.— overdue i ments breach of the 
ment.— HOLOWACHUK v. HOLOWACHUK K.. v. K., [1925] 3 D. L. R. 872; [1925] condition as to the son was pleaded :— 


870 


2106. Add. Annotation :—As to (1) Refd. Hyman 
vw. Hyman, [1929] A. O. 601. 


2111. Add. Annotation :—Refd. H. v. H., [1928] 


P. 206. 


2144. Add. Annotation :—Refd. Hyman v. Hyman, 


[1929] A. C. 601. 


2151. Add. Annotation :—Refd. Hyman v. Hyman, 


[1929] A. O. 601. 


2174. Add. Annotations :—Consd. Melvill v. Melvill 
& Woodward, [1930] P. 159. 
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worthick v. 


Bosworthick, [1927] P. 64; 


Hyman v. Hyman, [1929] A. C. 601. 


2176. Add. Annotations :—Refd. Bosworthick v. 
Bosworthick, [1927] P. 64; Hyman. Hyman, 


Hughes v. Hughes (1928), 130 L. T. 416. 


2177. Add. Annotations : —Consd. Buswvorthick v. 
Bosworthick (1926), 188 L. T. 211. 
May v. May, [1929] 2 K. B. 386. Refd. 
Hyman v. Hyman, Hughes v. Tlughes (1928), 


Apld. 


139 L. T. 416. 


Refd. Bos- 


2179. Add. Annotation : —Consd. Lyman. Hyman, 
{1929] A. C. GOL. 


Part XIl._—Legal Proceedings. 


2184. Add. Annotation : ~Refd. Gottliffe v. Edel- 


ston, [1930] 2 K. B. 378. 


2189a. ——- ———-.] — Practice Nors, 


2210. Add. Annotation :—Consd. Smith v. Schilling, 


[1928] 1 K. B. 429. 
2212. Add. <Annotatiwn: 


[1928] 1 K. B. 429. 
2245. 4dd. 


bad character was no excuse for a 
breach of the conditlon._-MCLENNAN 
v. MCLENNAN, [1925] 3 D. L. BR. 281; 
[1925] 8. OC. R. 279: affg., [1925] 1 
D. L. R. 277; 57 N.S. lt. 480.—CAN. 

2108 i. For arrears of annurty.) - 
BaRLOW v, BARLOW (1927), 30 W. A. 
L. Rk, 8.— AUS. 


sy. For agreed sum for maintenance— 
Covenant not to sue.]—Bv «a separation 
peree ene it was provided, inter aha, 
that the husband would pay the wife 
£150 for her maintenance & support ; 
that the wife would keep the husband 
indemnified agninst ber debts, that 
the wife would not commence pro- 
ceedings for maintenance against the 
husband, & that she would not molest. 
him. Custody of, & the duty of 
maintaining, two children of the 
marringe were conferred on the wife. 
The husband did not pay the £150 
mentioned; the wife sued for this 
sum .—Held: the wife was entitled 
to recover. —MEZZINE 1. MBEZZINE, 
{1927} 8. A. 8. R. 167.—AUS. 

8Z. ——.] —BAKEWLLL v. BAKE- 
WELL (1927), 38 S. RK. N.S. W. 94; 
45 N. 8. W. W.N. 45.—AUS. 


PART XI. SECT. 7, SUB-SECT. 2.—C. 


sa. Claim for -Whether claim for 
alumony can be joined.}—A claim for 
specific performance of a separation 
agreement is inconsistent with a claim 
for alimmony & so long as the former 
claim stands it is a bar to the obtaining 
alimony pendente Itle or interim costa.— 
HENKE v. HENKE, [1928] I D. L. R. 
1090; [1928) 1 W. W. R. 337; 22 Sask. 
L. R 267.——_CAN. 


PART XI. SECT. 8. 


2165 iii. _—_ -}—A separa- 
tion agreement may have as a secondary 
object the effecting of a permanent 
settlement of property, but a 
separation agreement clearly indicates 
such purpose the general rule, that the 
a Deidgaeton is no longer enforceable 

r resumption of cohabitation, 
should be applied.—-NaTIONAL TRUsT 
Co., Lrp. Uv. ELL, {1925] 4 D. L. R, 
1029; (1925] 3 W. W. R. 713.-—-CAN. 











-Refd. 
Edelston, [1930] 2 K. B. 378. 


2213. Add. Annotation :—Consd. Smith v. Schilling, 


Annotation :- Refd. 
Edelston, [19380] 2 K. B. 378. 


2249. Add. Annotation :—As to (2) Consd. CGireen vu. 


Weatherill, [1929] 2 Oh. 213. 


[1926] 2282. .1dd. 


Annotation :—Refd. 


CGiotthife ov. 


Edelston, [130] 2 K. B. 387s, 


2286. .idd. 


Gotthffe or. 


2290. idd. 


elnnotation : 
Edelston, [1930] 2. K. 1B. 375, 

2287a. Action for libel by wife against husband 
Wife in business. | 
2208a, goal. 

Annotation: 


Refd.  Giotthife ov, 


RALSTON &. RALSTON, No. 


Refd. ¢rotth®e =v. 


Edelston, [1930] 2 hh. Be 37s, 


Gottliffe ov. 2292. Add. 


sh. Agreement for—Fatlure of con- 
sideration.}—-WAKARUK ¥. WAKARUK 
,Alta.), {1 26) 1 Db. L. R. 493.— CAN. 


PART XI, SECT. 9. 


t — Good reason for vartatian 
Onus of proof. A housbund & wife 
having entered into @ separation agree 
ment under which the custody of thelr 
two eldest’ children were given to the 
futher & that of the youngest child to 
the mother, & provision was made for 
access Of both parents to all the 
childien, the mother subsequently 
launched aw petition to obtain | the 
custody & control of the clidest boy, 
the second child had been accidentally 
drown doin the meantime Hild. 
the mother had faled to show any 
good reason why the et. should inter 
fere with the arrangement innde by the 


separation agreement. Baas ” 
BRUIN (BCL), (1929) § DL. Re 808, 
2W.W.t. 218 CAN. 


PART XU. SECT. 1, SUB-SECT. 1. —A. 


@ (p. 249) i, —— -J—In an action 
by o purchaser for specific performance 
of an agreemont for the sale of land, 
a motion by deft.’s wife to bo added as 
deft. on the ground that, under Dower 
Act, HR. S. A. 1022 (c. 135), she had an 
interest in the property, was refused.— 
Samraon v. THOMAS, [1925] 1 W. W. R. 
1018.—CAN. 


PART XII. Suet: i SUB-SECT. 1.-— 
e a es 

2221 ii. -/—-Under K. B. Rule 

755 an order for payment may bo 

obtained by a judgment creditor 


t & ina woman.— BisHhor 
» Buack, [1925] 3 . Ww. 
CAN. 








Ww R. 67 9.— 


ei. ——.]}—Defts. who were busband 
& wife, signed a promissury note pay - 
able to pitf. on demand. Upon dc fault 
being made in payroent, pitf. obtained 
jJudginent against defts. im the counts 
court of Victoria, The judgment 
against Mrs. R. was against her person 

y:--Held: oa nullity — MaYEK 
FINANCE Co. v. Hoss, (1929) N. Z. L, It. 


748.—N.Z. 
871 


Annotation : 
KNdelston, [1U80} 2 K. B. 37. 


Consd. Gotthiffe oo. 


PART XII. SECT. 1, SUB-SECT. 1. -I. 

so. Liahility of husband Partwipat- 

ang in lrtigation.) In an action py a 
y 


married woman against a third party ' 
Held: — votwithstandiu arried 
Women’s Pioperty (Scotland) Act, 


1940 (e. 61),8 3 (1), pursuer’s husband, 
In respect) that he had activoly 
participated fn the Htigation, fell to be 
made jointly & severally Hable in 
expenses ulong with hist wifs— 
M‘MILLAN »,. MACKINLAY, [1926] 8. C. 
673.--SCOT. 


PART XII. SECT. 1, SUB-SECT. 2. A. 


oi. -- Interference unth bumneaa 
carrud on by wife.) Pit, a inarriod 
wounnn, carried on bu- tess @s an hotel- 
keeper, & owned the chattels in the 
hotel. Deft, her husband, interfered 
with pltf in her business by taking 
the receipts, giving orders to servants, 
& mattreating pitf, Am ingunetion 
Wis gtanted restraining deft. from 
interfering in the business or with the 
sorvants or ugouts, or removing any 
of pltf.’s chattels DONNELLY 0, DON- 
NLLLY (1885), 9 O. 2. 675. CAN. 


PART XII. SECT. 1, SUB-SECT. 2. -B. 


22921. Action by unfe aygarnat husband 
—Kor negligence.|—-Pitf, w married 

woman, brought this action against 
her husband & unother for negligence 
in the operation of a motor vehicle 
driven by hor husband, iu which sho 
Wu & passenger, whercby shoe wis 
injured, & she claimed damages for 
her injury. ‘he statement of Claim 
contained no allegation of any expres 
or iioplied contract Mild the 
action was for a tort within Mariled 
Women’s Property Act, 126, 4, 
& was not maintainable against pitf.’s 
husband. -GoOLDMAN oo», GOLDMAN, 
(19gsj2 OL R198, 610. L KK. 
657. CAN, 

2292 ii. oe) am ane a A wife, who 
was being driven by her husband in his 
motor oar, was injured in a collision 
between the motor car & a motor Jorry. 
She bronght an action of damages 
against the owner of the lorry «& 
against her husband :—~Held: the 
action against the husband was inc oui- 


Cases 2298a—23845a. 


2208a. ——- ———.}—(1) Pltf. married deft. in| 


1893. In 1899 the parties separated under 
a deed of separation & thenceforward lived 
apart. By the deed of separation deft. 
covenanted to pay an annuity to pltf., & 
the deed also contained a covenant for 
further assurance. After the separation 
pitf. set up in business as a garage pro- 

rietor, & she subsequently converted this 
fusing into a private limited co. in which 
she held the majority of the shares & also 
was the chairman & managing director. In 
1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription: ‘‘ In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Halston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft. was 
the W. RR. Crawshay Ralston mentioned in 
the inscription & he had caused the inscrip- 
tion to be made. Pitf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft.: Jfeld: though the inscription was 
capable of a defamatory meaning, pltf., by 
reason of Married Women’s Property Act. 
1882 (¢. 75), 5. 12, could not sue her husband 
on it, the action being for a tort & not for 
the protection & security of her separate 
property. 

(2) If there were any doubt as to the 
validity of the marriage, in my oy inion, an 
action at Jaw in the K. B. Div. of the High 
C(t. is not the proper proceeding in which to 
have that matter determined. | think it 
would be necessary, if there were any doubt 
as tu the validity of the marriage, to take 


2204. Add. 


2310. Add. 
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proceedings under the Legitimacy Declara- 
tion Act, 1858 (c. 93) (MACNAUGHTEN, J.).— 
RALSTON v. RAISTON, [1930] 2 K. B. 238; 
99 L. J. K. B. 266; 142 L. T. 487. 


Annotation :— Consd. 


RALSTON Uv. 
RALsTON, [1930] 2 K. B. 238. 


2294a. ——- For negligence---Injury sustained 





before marriage.|— Although by Married 
Women’s Property Act, 1882 (c. 75), 8. 12, a 
married woman has the same civil remedies 
for the protection & security of her own 
separate property as if it belonged to her as 
a feme sole, & by sect. 24 ‘“ property ” 
includes a thing in action, nevertheless a 
right of action for a pure tort which accrued 
before the marriage of the parties is not a 
thing in action within sect. 24, & conse- 
quently such right is not part of the wife’s 
separate property. 

An unmarried woman sustained injuries 
through a man’s negligent driving, & issued 
a writ against him claiming damages in 
respect thereof. Before the trial of the 
action she married him :—//eld: her right 
of action was not such a thing in action as 
would become her separate property within 
the meaning of the Act. but was barred by 
the genera] disability of husband & wife to 
sue each other for a tort.- GOTrLirFK 1. 
KDELSTON, [1930] 2 K. B. 378; O90 Le J. 
K. B. 547; 143 L. T. 5953; 46 7T. LR. 549; 
74 Sol. Jo. 567. 


Annotations : —Consd. Kalston — or. 
Ralston, [1980] 2 KK. B. 2348. Refd. Gottliffe 
v. Hdelston, (1080) 2 K. B. 378. 


Part XIIl.— Matrimonial Causes. 


2817. Add. Annotation :— As to (2) Apld. Cavendish Lorang) v. Austrian Property Administrator, 
v. Cavendish, [1926] P. 10. [1927] A. C. 641. 


2821. Add. Annotations :—Consd. It. v. H., [1928] 7849. Add. Annotation : Fold. It; v. Ll. (other- 
P. 206. Refd. A.-G. for Alberta v. Cook, ; De ee ag wpe tre ‘ 
[1926] A. C. 444; Raeburn v. Racburn (1928) 2845a. -]—Where the ct. finds in a suit 
138 L. T. 672. - , for nullity of marriage that both the parties 


. to the ceremony of marriage are impotent, 
2334. Add. Annotation :—Refd. Salvesen (or von each being incapable as regards the other, 








jevent, in respect that (a) at common 
aw the relationship existing between 
husband & wife is of so intimate a 
character that it is against public 
policy that tho one should have a 
Tight of action against the othor in 
consequence of a wrong done, & 
(b) Married Women’s Property (Scot- 
land) Act, 1920, has not altered the 
law in this respect.—HARPER  v. 
HARPER, [1929] S. C. (Ct. of Sess.) 
220.-- scot. 

2292 ili. —-—- Married }3’omen’s Act, 
Rt. S.4. 1922, s, 2.}-—A provincial stat ute 
which purports to give a married woman 
the right to sue her husband in tort is 
ultra virce, on the ground that it alters 
the common law status of husband & 
wife, a subjovt which under the term 
*“ marriage "’ is assigned exclusively 
to the Dominion Parliament. There- 
fore, Married Women’s Act, KR. S. A. 
1922, c. 214,58. 2, which provides, inter 
alia, that « married woman shall be 
capable of suing & being sued in any 
formu of auction as if she were an un- 
married worpan cannot be relied on to 
support un action in tort by a wife 

net her husband.—HILL v. HILL, 
[1928] 4 D. L. R. 161; [1928] 8 


W.W. R.1,673; affd., (1929) 2 DL. R. 
735; 2 W. W. R. 41; 24 Alta. L. R. 
105.—CAN. 


PART XII. SECT. 1, SUB-SECT. 2.—- D. 


ad. Jurisdiction to decide on originating 
notic—-Right to direct an  issuc.jJ— 
FOsTER v. FosTer, (1928) 3 W. W. R. 
573.— CAN, 


PART XIII. SECT. 1, SUB-SECT. 1. 


m i. ———.]—A judge of 
the Supreme Ct., sit in his ordinary 
capacity, has no jurisdiction to inter- 
fero with decrees pronounced by the 
ct. as a ct. for divorce & matrinionial 
causes under Matrimonial Causes Act, 
1857 (c. 85).—CLAMAN v. CLAMAN 
(1925), 35 B. Cc. R. 137,—-CAN. 


ai. High Court— Bombay— 
To hear matrimomal suits between 
Jews.j—The High Ct. of Bombay bas 
jurisdiction to entertain a suit arising 
out of matrimonial disputes betweon 
Jows, & in deciding such disputes, the 
Jewish law must be applied ** with such 
adaptations to the ciroumstances of the 
case as justico may require.”—BEnN- 


872 











JAMIN v. BENJAMIN (1925), I. L. KR. 


PART XIII. SECT. 1, SUB-SECT. 3. 


2320 i. Practice of Ecclesiastical 
Courts followed—Proceedings in forma 
pauperis in Manitoba.)—CoLERIDGE tv. 
COLERIDGE (Man.), Nea | 2v. L. R 
896; [19260) 1 W. W. R. 857.—CAN. 


p i. ———.}-Tho fact that, at the 
time of her marriage, a wife has living 
a child born as a consequence of illicit 
intercourse with another man, of which 
intercourse her husband had no know- 
ledge, does not entitle the latter to have 
the marriage set aside.—STANDEK fr. 
STANVER, [1929] App. D. 349.—S. AF. 


PART XIII. SECT. 3, SUB-SECT. 2.——C. 


2346 iii. - -— —.}]—Where the 
husband was potent & there was no 
structural incapacity on the part of 
the wife, but the marriage had never 
been consummated owing to the 
opposition of the wife without any 
legitimate reason, the ct. granted a 
decree of nullity of the marriage on the 


2479a. 


2511. Add. Annotation :— Refd. 





Vol. XXVIIL— Husband and Wife. 


a decree nisi may be granted to each of the 
parties & either may apply in due course 
for a decree absolute.—H. v. H. (OTurrR- 
bio N.) (1929), 98 L. J. P. 155; 45 T. L. R. 
Extravagance of wife.]--(1) Fxtrava- 
gance of living on the part of a wife affecting 
the financial position & prospects of her 
husband may be a matter ‘so prave & 
weighty ” within Veatman vv. YVeatman, 
No. 3001, as to render it contrary to the real 
truth of the case to treat the husband as 
guilty of desertion without reasonable cause, 
& therefore may afford a defence to a petition 
for restitution of conjugal rights. 

(2) A husband is not to be taken as having 
deserted his wife without reasonable cause 
because his work in life compels him to live 
away from her.—G., v. G., [1980] P. 72: 142 
IT. 811; 940. P27; 


sub nom. G.-M. ev. 
G.-A. DD. 99 1. J. Pe. as 71 Sok Jo. 59. 


2479b. Husband’s work requiring him to live apart 


from wife.| (i. v. G., No. 2479a, aaile. 


2484a. Persistent extravagance— Adequate allow- 


ance made.] -If a woman marry a man 
whose business or carcer demands his residence 
out of England, & the wife by persistent 
extravagance makes it impossible for him 
to live with her in his country of residence 
without jeopardising his business position, 
his refusal to have her living with him in 
his country of residence is not desertion if he 
maintain her in England with a suitable 
allowance. Proof of such facts set up as an 
answer to a wife’s petition for restitution of 
conjugal rights would be a good defenc ~ 
law so long as such circumstances continue 
to exist.—G. v. G. (1929), 46 T. L. R. 69. 


2490. dd. Annotations :—.1s to (2) Consd. Uyman 


v. Wyman, Hughes v. Hughes, (1929) P. 1. 
Generally, Refd. Iyman v. Hyman, [1929] 
A. C. 601. 


2492. Add. Annotation :—Consd. Hymanr. Iyman, 


[1929] A. C. 601. 


2498. Add. Annotation :—Refd. Hyman vw. Hyman, 


Hughes v. Hughes (1928), 139 L. T. 116. 


2501. Add. Annotation :—-Refd. Ifyman v. Hyman, 


Hughes v. Hughes (1928), 139 L. T. 416. 
Dewe v. Dewe, 
Snowdon v. Snowdon, [1928] P. 1138. 


2518a,. ———.]—A husband & wife intermarried 


in Feb. 1922, & continued to cohabit until 
July, 1927, when the wife left the husband. 





| 


Cases 2345a—2518a. 


On Nov. 2, 1927, the wife petitioned for a 
divorce founded upon an act of sodomy 
alleged to have been committed on her by 
the husband in Mar. 1022, & alleged acts 
of cruelty consisting of (a) acts of shameless 
uncleanness & invitations to repeat them, 

(6) ordinary acts of cruelty, such as acts 
of ill-temper & abuse. 

At the trial the judge in summing up to 
the jury did not warn the jury against finding 
that the sodomy alleged had been commit tod 
on the uncorroborated evidence of the wife, 
who was an accomplice ; nor did he clearly 
point out that before it} could be held that 
there was cruclty as regards the sexual 
malpractices it must be shown that. they 
caused danger to hfe, limb or health, bodily 
or mental, or a reasonable expectation of if. 
The jury's verdict was that sodomy had been 
comunitted as alleged ; that the husband had 
been guilty of cruelly of the class (a), & that 
he had not been guilty of cruelty of class (6). 
The judge then made a deeree nisi for dis- 
solution oof the marriage, On appeal: 
Held: (1) the judge ought to have warned 
the jury that cogent evidence was required 
to overcome the presumption of innocence 
of sodomy, & that they should not conviet 
on the wife’s) uneorroborated evidence 3 
(2) the et. must take notice of the fact. that. 
there had been condonation of the offence, 
even though the husband did not plead it ; 
(3) the judge had misdirected the jury by 
saying that the sexual malpractices were 
cruelty in themselves, as there could not) be 
legal cruelty without danger to life, limb, o1 
heakh, physical or mental, or reasonable 
apprehension of it; & (4) instead of directing 
a new trial the ct. should dismiss the wafe’s 
petition. 

(5) The wife having on the evidence been 
a consenting party to the act of sodomy 
alleged to have been committed it} would 
be impossibie for her to obtain a decree of 
divorce based solely on that act. 

(6) The rules with regard to condonation 
A connivance as & bar fo a deerce for divorce 
were well established in the practice of the 
Eeelesiastical Cts. before the Act of 1857. 
Ino my judgment these rules apply to cases 
in Which the ground alleged for divorcee is 
:odomy (GREER, [.J3.).- STATHAM v. STA- 
THAM, [1020] P. 131; O8 [. 5. RP. 1133 140 
L. T. 292; 45 'T. L. R. 1273 72 Sol. Jo. 847, 
C. A. 


ground that there was an invincible 
repugnance on the part of the wife 
to the act of consummation resulting 
in paralysis of the will, which was 
consistent only with incapacity.-- 
peed S. (1926), 29 W. A. L. R. 52.-- 


PART XIII. SECT. 3, SUB-SECT. 2.—E- 

2397 i. Sufficiency of.J—Usvtn .. 
Hate, [1927] 3 D. L. R. 481; [1927] 2 
W. W. R. 366; 22 Alta. L. R. 565.-— 


PART XIII, SECT. 5, SUB-SECT. 1.—-E. 

2452 fi. -]—On a petition for 
restitution of conjugal rights petitioner 
must satisfy the ct. that ho or she has 
a sincero desire for a real restitution 
of those rights & a corresponding 
willingness to render them to the other 
unnneg,—— WOODLANDS v. WOODLANDS 

35 C. L. HK. 446.—AUS. 


PART XIII. ate if SUB-SECT. 1.— 
. (a). 
sd. Petitioner guilty of adultery.j— 





| 
| 
| 


A suit for restitution of conjugal rights 
hes under Burmese Buddhist law; but 
@ husband will not obtain such restitu- 
tion on account of his misconduct. — 
MATHEIN NWE v. Mauna Ka (1929), 
IL. R. 7 Ran. 451.—IND. 


se. Defendant in prison.|— The ct. 
has no power pense with the 
preliminary order of restitution in 
an action for restitution of conjugal 
rights failing which a divorce on the 
ground of malicious desertion. In 
such an action the mere fact that deft. 
is in prison is no bar to the grauting 
of a restitution order.--ALORED tv. 
ALDRED, (1929) App. D. 356. S. AF. 


PART XIII. sae 5, SUB-SECT. 1. 


sf. Petitioner suffering from venereal 
disease.) - The fact that wu husband ts 
suffering from venereal disease Is no 
bar to un action by him against his 
wife for restitution of conjugal rights 
failing which a divorce.—AINSBURY v. 
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AINSBURY, [1929] App. BD. 109. 
S. AF 


PART XIII. SECT. 5, SUB-SECT. 2. 
B. (a). 


2521 i. Question of fact & degree.| -- 
Cruelty 1 a matter af degroe. 
A.v.A., (198532 OL. R.1195 5 tee! 
2W.W. 2.1543 1¥ Sask. L. i. $46. - 
CAN. 

2521ii. -— .J - The question whether 
yItf. herein was actually afraid of her 
wwbband or not held not to affect the 
question whether bis conduct amounted 
to legal cruelty as dened ino Ruasaell 
v. ftusall, No. 2661.- DISABRAIN v. 
DeESABRAIN, [1924) 3 7. T. BR. 549; 
[IMEX] ZSWLW. ER 39d; 22 Sask, 1. BR 
117.- CAN. 

2534 1. Cumulative cffect 
cruclly por ae} -Tho acts cumsusuias 
cruelty nay be treated as cumulativ 

A. v. A., (1925) 2D. Le. KR. 19,, 
(1925} 2 W. W. KR. 1545; 10 susk. 
L. It. 346.---CAN. 


2718a. 


2788a. ——— 


2737a. 


burn v. Raeburn (1928), 138 L. T. 672. 


2648a. Unnatural offences.) ——SrTaTHaM vy. Sra- 


THAM, No. 2518a, ante. 


2661. Add. Annotations :— Apld. Statham v. Sta- 


tham, [1929] P. 181. 


Mentd. Welton v. 
Welton, [1927] P. 162. 


704a. ——— -—— .}—Where the ct. was satisfled 


that a wife had been raped by a man un- 
known, with the result that she gave birth to 
a child, it held that there was no adultery & 
dismissed the husband’s petition for divorce. 
—CTLARKSON v, CLARKSON (1930), 143 L. T. 
775; 46'T. L. RB. 623. 

-]—An infection of resp. with ‘‘ crabs ’’ 
is, in the absence of prior misconduct or 
infection of petitioner, primd facie evidence 





that resp. has committed adultery.—STEAD 2746. 


v. STEAD (1927), 71 Sol. Jo. 391. 





Hotel evidence.|—On the trial 
of an undefended petition for divorce, on 
the ground of adultery with a woman 
unknown, the ct. declared its intention of 
refusing to sanction the practice of resorting 
to hotels to establish a primd facie case for 
dissolution of marriage, & dismissed the 
petition.—AYLWARD v. AYLWARD (1928), 44 
Ir. L. R. 456. 








.]-—Applt. in 1915 ceased to live 
with résp. as his wife, though she joined him 
sometimes in America, London & Scotland, 
& letters passed between them of an 
affectionate nature. In 1919 applt. met D. 
in New York, who was living with her hus- 
band & two daughters on terms of affection 
&, up to the date of these proceedings, con- 
tinued to be on these terms with them. In 
Dec. 1920, with her husband’s consent, she 
went on a big game shooting expedition to 
Africa with applt.; applt.’s wife consented, 
though against her desire. Applt. & D. were 


— ee ee 





2749. Add. 
2758. Add. 
2758a. 


Cases 2554—-2758a. ENGLISH AND Empire Dicest SuPPLEMENT. 
2554. Add. Annotation: — Generally, Refd. Rae- 


drawn together through their mutual 
enthusiasm for sport. An expert photo- 
grapher was with them on the expedition but 
fellill. Applt. & D. were away on trips with 
no one but natives for several days & nights 
together. D. was, in 1920, forty-five years 
of age, & there was no direct evidence of 
familiarity between them :—Held: there 
was not sufficient ground for the inference 
that adultery might reasonably be assumed 
as the result of an opportunity for ifs occur- 
rence.—Ross v. ELLISON (OR Ross), [1930] 
at C.1; 96 L. J. P.C. 168; 141 L. T. 666, 


| 2743. Add. Annotations :—Distd. Mart v. Mart, 


[1926] P. 24. Refd. Selby v. Atkins (1926), 
146 L. T. 45; S.v. S. & P. (1927), 44 T. L. R. 
52; Re A. B.’s. Petn., [1928] P. 25. 


Mart, 
[1926] P. 24. 


2747. Add. Citations :—{1926] P. 24; 95 L. J. P. 


29; 184 L. T. 446. 


Annotation :—Consd. Rimmer — v. 
Rimmer (1030), 46 T. lL. R. 624, n. 


Annotation :—Refd. Sloggett  v. 
Sloggett, [1928] P. 148. 


Evidence of petitioner’s father— That 
petitioner living apart from wife at material 
period.]-—In this undefended petition for a 
divorce by a labourer the evidence of 
adultery depended upon the proof of the birth 
of a child to the wife some eighteen months 
after they had ccased to live together. Both 
artics continued tw live at different addresses 
in South London, & the ct. accepted as 
evidence of non-access the evidence of the 
retitioner’s father that the petitioner had 
een living with him during the material 
period & had not slept away one night.— 
HADLOW v. HanLow (1030), 143 L. T. 774 ; 
46 T. E.R. 624; 74 Sol. Jo. 582. 








PART XIII. i ee SUB-SECT. 2.— 
» (GO). 


2560 ix. -~--—-.]—A course of con- 
duct oalculated to break the spirit of 
tho sufferer & continued until health 
breaks down, or is likely to break down, 
under the strain, is cruolty.-—-K AUFIELD 

vue e 


PART XIII. SECT. 5, SUB-SECT. 2.-- 
B. (h). 


sg. Spending carnings on mistress— 
Telling unfe of preference for mrstress. }— 
Where the conduct of a husband, in 
obliging his wife to earn her own living 
while he spends his carnings on a 
inistress for whom he openly indicates 
his L pibahaaeg 80 preys on the wife’s 
mind that, to his knowledge, it under- 
mines her health, it constitutes eruelly 
—JONES tv. Jonrs, (1925) 2 D. L. HR. 
1144; [1925] 1 W. W. RR. 4 19 
Sask. L. I. 262.— CAN 


PART XIII. — iN SUB-SECT. 2.— 


sh, Husband descrinng himself on 
enlisiment as Deserting unfe 
cgnancy.)—A husband desorted 
his wife on two occasions, on one of 
which she had a baby three montha 
old, & on the other when she was about 
to be confined. On joining the army 
in 1916 the husband atated that he was 
a widower, & thereby the wife was 
caused considerable pain & anxiety, & 
with dificulty obtained an allowance 
out of his pay as his wife :—Held: 
the husband's conduct amounted to 
cruelty. —STuART t. STUART (1926), 
1. L. R. 03 Cale, 436.—IND., 


PART XIII. SECT. 5, SUB-SECT. 2.—E. 





2683 iii. .}— Action by a wife 
for judicial separation on the und of 
cruelty dismissed, where the violence 
complained of did not injure her health 
or give her cause to fear in) thereto, 
& was the result of her conduct with 
anothcr man which she continued 
hnowing that it provoked deft.— 
CONNOLLEY v. CONNOLLEY, [1925] 2 
W. WwW. Rh. 426.—CAN. 


PART XIll. SECT. 5, SUB-SECT. 3. 
B. (a). 


2712 «1. Single act- For purpose 
of supplying cvidence.}—An act of 
adultery committed solely for the 
purpose of supplying evidence on 
which the spouse of the party so 
cainitting it may base an action for 
divorce will not entitle pltf. to a decree. 
Although under o ary  cirewin- 
stances the evidence herein would 
support the inference that adultery 
had in fact been committed, yet, since 
it appeared plain that said evidence 
was ‘ staged ’’ hy deft. for the purpose 
of calling pis to bring the action, 
it was held that the inference was at 
most a highly fiprobablo one.--DE 
ARMOND v. Je ARMOND (Sask.), [1929] 
2 dD. L. k. 121; 1 WwW. WwW. Rh. 554.— 


PART XIIl. SECT. 5, SUB-SECT. 3.— 
B. (b). 


2736 i. Whether necessary to prove 
ducet Jack—When op naity shown to 


ler from ender admitting 
inerdent. Sairn, [1929] 


8. 0. (Cee of Seas.) 75.—S0OT. 
sj. Fatlure to deny evidence given by 


874 


other side.}—Held: a strong circum- 


stance to be taken into account.— 
Stacey vw. STacey (Alta.), [1927] 2 
ae hi, 854; (1927) 1 W. W. R. 821.— 


PART XIII. SECT. 5, SUB-SEOT. 3.— 
B. (0). 


2743 i. Proof of non-access—Evidence 
of erther spouse.|-——-The rule of Russell 
v. Russell, No. 2743, does not apply 
so as to exclude evidence of non- 
access, where there is no possibility 
of bastardising a child.—ROBERTs v. 
ROBERTS (Alta.), (1928) 1 D. L. R. 
227; [1927] 3 W. W. R. 625.—CAN. 

2743 i 1, -~- -——-,]—Held: the 
evidence of spouses was admissible to 
hbastardise a child born duiitug wedlock ; 
the rule to the contrary, applied in 
Riussell v, Russell, No. 2713, not being 
part of the law of Scotland. —~BURMAN 
r BURMAN, [1930] S. C. 262.—SCOT. 

2755 i. Statement by wife—As to 
catabtish Yack of wife's adullery.1— 

r+) c's ° 
BLEEKER vv. Wisewee (1927), 48 
N. L. R. 133.—8. < 


PART XIII. SECT. 5, SUB-SECT. 3.— 
' B. (d). 


h i. —— Inregular course of business.) 
—Where a person, ¢.g. a esman, 
physician, mechanic or taxi-driver, is 

ied to the house of a prostitute in 

e course of his business, the 
inference that he committed adultery 
there should not be drawn egainst him 
in a divorce action in the absence of 
evidence in addition to that of the 
fact of such visits.— WRIGHT ov. 
WricaT, [1928} 1 D. L. R. 934; 
(1928) 1 Ww. Ww. 383.—OAN. 


2762. Add. Annotation :—Folld. Little v. 
2768a. 


2770a. Admission of 


PART XIII. SECT. 5, SUB-SECT. 3. — 
B. (f) i. 


2770 i. Admission of adultery by unfe 
—Sufflerency 
potitioner NX resp. entered intu & separa- 


separate & apart. 
tion resp., in May, 1924, gave birth to 
a child. 
divorce. 
consisted of admissions by resp. :-— 
Held: this evidence was admissible. 
HENLEY v. HENLEY, [1927] 8S. A. S. RR. 
364.—AUS. 


sk. <Adnuisstons 


Vol. XXVII.— Husband and Wife. Cases 2762-2040. 


Litt 
[1927] P. 224. athe 








-|—The adultery of a hus- 
band in his wife's suit for dissolution of 
marriage is sufficiently established, subject 
to identification, by the production of the 
decree in a former suit, upon which it appears 
that damages have been assessed against him 
as eae in respect of the same adultery, 
& that he has been ordered to pay such 
damages, without the decree in question 
containing any express & separate finding 
that he committed the adultery in question.— 
LIrrLe v. LITTLE, [1927] P. 224; 06 L. J. P. 
131; 137 L. T. 495; 71 Sol. Jo. 493. 


2765a. Conviction for perjury—In action in which 


immorality alleged.)—A conviction for per- 
jury committed during a slander action, for 
falsely swearing that sexual intercourse with 
a certain woman had not occurred, is equiva- 
lent to a finding that there had been such 
intercourse, & the certificate of conviction is 
admissible as prim& facie evidence of the 
intercourse in a subseyuent suit for dissolu- 
tion of marriage in which the man convicted 
is resp.—O’ToOOLB v. O’TOOLE (1926), 134 
L. T. 542; 42 T. L. R. 245. 
adultery by husband 

Boorn v. BootrH (1020), 73 





Sufficiency of. | 
mur Jo. 159, 


F. Remedics (Vol. XXVIL., p. 304). 
Add the following case :— 


2818a. Petition for judicial separation—Whether 


petition brought only for collateral purpose.| -- 
A wife petitioned for judicial separation from 
her husband, on the ground of his adultery. 





to have been 
EvuiortT, [1927] 
July, 


of.| —1n 1923, 


é thereafter lived F. 


agreement, 
Durtog the separa- sl. Dworce 


The husband petitioned for 
The evidence of adultery 


7 Ran. 451. 


by respondent, jJ— 


— = 


adultery, as alleged in the petition, 


PART XIII. SECT. 5, SUB-SECT. 3. - 


Of husband.}—Merv adultery on the 
part of the husband does not by itself 
entitle a wife to a divorce according 
to Burmese Buddhist law. 
NWE v. rag aa (1929), lL. L. R. 


She needed no protection against interference 
from her husband, buf she required orders 
for permancnt maintenance & for custody. 
The judge, following his usual custom, asked 
petitioner why she prayed for judicial separa- 
tion & not dissolution of the marriage. 
Petitioner stated that she did not wish her 
husband to marry the woman who had ruined 
her home :—Held: permanent maifhtenance 
& custody being, at any rate, a part of the 
purpose for which the suit was brought, 
petitioner had a right to a decree of judicial 
separation. The ct. had a discretion to 
refuse such a decree, but not an unlimited 
discretion, & that discretion must be exercised 
upon some legal ground, such as the absolute 
& discretionary bars & tho ground that tho 
suit was not brought bond fide, but only for 
some collateral purpose. It was not such a 
legal ground that the ct. thought it would 
be botter that the relicf {o be granted should 
be dissolution, & not judicial separalion.— 
BLANCHARD v. BLANCHARD (1928), 138 [. 'f. 
176; 44 T. L. I. 3185; 72 Sol. Jo. 138. 


2829a. —— With her consent.| —STarilAM v. STA- 
THAM, No. 2518a, ante. 


2830. Add. Annotation : — Apld. Statham v. Sta- 
tham, [1929] P. 131. 


2830a, -— — —--—.]—STaTHAM v. SvratiiamM, No. 
2618a, ante. 

2888a. Whether amounting to cruelty.| —Sra- 
THAM v. STATHAM, No. 2518a, ante. 


2833b. Condonation—-Whether special plea neces- 
sary.|— STATUAM v. STATHAM, No. 26 18a, ante. 


2940. Add. Annotation : —Refd. Diggins v. Diggins 
(1926), 43 T. L. R. 37. 
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for dissolution of matiage on the 

roved. HKLIMOTT _v. ype of the husband's desertion. 
~ 4 L. R. 338. --N.Z. feld disortion begins when the 
infention to desert is complote, & that 
in this ease there never was any 
(a). intention on the part of the husband 
Mere adultery on part | to desert his wife Lirruk o. Lirruk, 


(2k) Wo A L it. 60. AUS. 


B. (@) i. 

n ff. -}~ Malicious dental of 
carnal intercourse persisted in for four 
vears muy constitute desertion, but 
the standard of proof, both of the 


MALHKIN 





Adimssions, whether written or verbal, 
made by resp. in a suit fur dissolution 
of marnage are not m themselves 
sufficient proof of adultery ; but when 
other facts, tending to estublish such 
adultery, have been adduced, the 
admissions are corroborated evidence 
of such facts so adduced.— WILKIE v., 
WILKIE, (1928} N. Z. L. R. 406.—N.Z. 


PART XIII. ir hey ai SUB-SECT. 3.— 





2773 |. To petitioner's solicitor. 
—Semble : a decree for divoroe shoul 
not be granted on evidence merely of 
deft.’s admissions of adultery, especially 
when made to pltf.’s solr. or other 
officer of the ct. or on deft.’a testimony 
admitting adultery.— SANBORN v. San- 
BORN, [1928] 1 D. L. R. 881; [1928] 
ne W.R. 78; 22 Sask. L. R. 168.— 


PART XI. one: Raa cl 3.— 
- (a). 

2802 i. Acts other than those charged 
tn ttion—Subsequent acts of aduitery. | 
—-Evidence of acts of adultery sub- 
sequent to the date of the petition can 
only be admitted where Preceded by 
some evidence upon which the jury, 
without more, ‘bt find a charge of 


rete A ee 


PART XIII. SECT. 5, SUB-SECT. 3. 
F. (b). 


ft i. Unsatisfactory evufoner.| 
DowLINShr rv. KawsLth (Man), 1929] 
1D. iL. 2 20. CAN. 


PART XIII. SECT. os SUB-SECT. 8.— 
- (8). 

2844 ii. -}—In order to estat sh 
desertion, proof of a refusal to acknow- 
ledge the obligations of the marricd 
state may suffice. 

Semble+ the bri of a prior 
sult, which was abandoned, for divorce 
can be rolied on as constituting 
desertion..—-BRUCE v. Bruce (Alta.), 
{1926} 4 D. L. HR. 11173; {1926] 3 
W. V ° R. 605. CAN. 


PART XIII. pee Hh SUB-SECT. 8.— 


28601. What amounts to cohalntatum — 
Parties liung under same rovf-—Hus- 
band not recognising or treating wife as 
such.J—Held : the husband was living 
apart from his wife without sufficient 
excuse in ciroumstances entitling ber 
to restitution of conjugal rights.-— 
LINKHART v, Linkwaki, [1920] 2 
D. L. R. 1180.—CAN. 


PART XIII. SECT. 5, SUB-SECT. 8. 
B. (0). 
2868 ii. ——.}—Petition by wife 
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denial itself & of the absence of con- 
sont by the offended spouse, must be 
exacting.-—GOooLp v, GOOLD, (1927) 
s. GC. 177.—SCOT. 


PART XIII. _— 5, SUB-SECT. 8.—- 


)e 


2933 li, —-- —-—- -—~.J- LEE »., 
Lex, (1927) 1 DL. R94; 59 O. LR. 
561.— N. 

PART XIII. sa és SUB-SECT. 8. -- 
- (g)» 

2940 li. ——-.J--A divorce refused, 
on the ground that a separation ugret 
mont prevented a finding of desertion. 

Jn an action for divorce the exlstunce 
of a separation agreement is not to be 
disregarded by the ct. merely because 
deft. does not set it up as & bar. — 
Waist vo. WALSH & KInhnLANny, ens 
2D. L. RK. 794; (1920) 1 W. KR. 
961: 19 Sask. L. It. 509.- CAN. 

2941 if. —— Deed not acted unon.}— 
Proposition, that, when a deed of 
separation is treated an a nullity or 
set at nought, & the spouse who 
retaliate it persists in leaving the 
other as {f deserted, the former isa from 
that time gullty of desertion, doubted 
— HOGuEktTT v. HuGaett, (1926) V. L. KK. 
605; 4% A. L. T. 62; (1926) Argus 
L. R. 330.—AUS. 


Cases 2960—3077a. 


2960. Add. Annotations :—Consd. Statham  v. 
Statham, [1929] P. 131. Refd. Welton v. 
Welton, [1927] P. 162. 


2995. Add. Annotations :—As to (1) Consd. Hyman 
v. Hyman, Hughes v. Hughes (1928), 139 
i T. 416. Refd. Statham v. Statham, [1929] 

.- 181. 


2990a. ——— --— -]—Under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
justices are empowered on the application 
of a wife to make an order containing a pro- 
vision that the applicant be no longer bound 
to cohabit with her husband, & this provision 
while in force has the effect in all respects 
of a decree of judicial separation on the 
ground of cruelty. But where the wife’s 
application is based upon a charge of desertion 
only, such a clause should not be inserted in 
the order, inasmuch as it prevents the 
continuance of desertion in strict law after 
the date of the order. In the present case 
the wife was granted a separation order 
on the ground of desertion, & the non- 
cohabitation clause was inserted in the 
order :—/Teld: the justices were entitled 
to find as they did, but were wrong in allowing 
the non-cohabitation clause to be included 
in the order. In cases of cruelty it might 
be necessary for the protection of the wife, 
but that was not so in cases of desertion ; 
& the non-cohabitation clause was struck 
out.—SAYERS v. SAYERS (1929), 98 vu. P. 72; 
27 L. G. lt. 366, D. C. 


3010a. —— False assertion of Fregnancy 
On an application by a wife against her 
husband for an order for maintenance on the 
ground of desertion, the justices have no 
discretion to refuse an order on the ground 
that the wife had deccived the husband 
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into marrying her by an untrue statement 
that she was pregnant.—DAWSON v. DAWSON 
(1929), 93 J. P. 187; 45 T. L. R. 397; 7 
Sol. Jo. 367; 27 L. G. R. 368, D. C. 

3019a. Respondent.second husband of petitioner - 
First husband having disappeared- - Whether 
bar to relief.J}— SrpuRGEON v. SPURGEON 
(1930), 46 T. L. R. 396. 

3024. Add. Citations :—‘ affg., [1892] P. 222; 61 
L. J. P. 115.” 

3042. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

3044. Add. Annotation :—Consd. Hymanv. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

3047. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 

3064. Add. Annotation :—As to (1) Distd. Preger 
v. Preger (1926), 134 L. IT’. 670. 

3066. Add. Annotation :—Distd. Preger v. Preger 
(1926), 134 L. T. 670. 

3068. Add. Annotation :—-Distd. Preger v. Preger 
(1926), 184 Il. T. 670. 

3069. Add. Annotation :-—Distd. Preger v. Preger 
(1926), 134 L. ‘T’. 670. 

8077a. - — Petitioner in fear of co- 
respondent.}-— In an undefended divorce 
petition by a busband it was admitted that 
he had spent many week-ends at his home 
under the same roof with his wife & co-resp. 
when the two latter were, to bis hnowledge, 
committing adultery; & that before the 
husband filed his petition citing his wife's 
paramour as co-resp., he entered into a deed 
of separation which in terms permitted his 
wife to “ reside at such places, & with such 
persons as she may from time to time think 
fit.’ The case was remitted from assizep 
to the Divorce Ct. on the question of con- 


Ee me eR ele 


PART XIII. SECT. 5, SUB-SECT. 8.— 
D. (a). 


2064 i. From time of intention to 
desert.j-—Petition by wife for diseolu- 
tion of marriuge on the ground of the 
husband’s desertion :—/eld : desertion 
begins when the intention to desort 
is complete, & in this case there never 
was any intention on the part of the 
husband to desert his wife.- -LIrriy v, 
ae (1927), 30 W. A. L. R. 60. - 


PART XIII. SECT. 5, SUB-SECT. 8.—E. 


2975 i. During imprisonment—Mani- 
fest intention to desert.J-—~A husband. 
who was married in July, 1916, lived 
with his wifo for six weeks, & theroafter 
did not live with her again for over 
three yoars. In Nov. 1919, he met her 
accidentally & Uved with her for a fow 
days, & then ho went abroad to take 
up an appoimtment. On the voyage 
out he wrote informing her that the 
appointment had been cancelled. 
Thereafter he novor Hved with his 
wife or communicated with her again. 
From Apr. 1920 till Juno 1923 he 
was in prison, & in Oct. 1923 he was 
again imprisoned. In Oct. 1025, after 
his release, he wrote to his wife’s father 
stating that ho was about te go abroad, 
& offering to supply material for 
divorces :—Held : pursuer had 
rolovantly averrod desertion com- 
meoncing in Nov. 1919 & including the 
periods of defendor’s incarceration, in 
respoct that, when liberated from 
prison, defender had shown no dis- 
pen to altor his intention to persist 

no lis desertion. —PARKER rr. PARKER, 
[1926] 8. CL. 574.—-SCOT. 


PART XIII. seer 5, SUB-SECT. 8.— 
2081 1, FV ActAcr desertion terminated — 


Filing of petition.}—ADEY v. ADEY, 
11928] S. ht. Q. 303.—AUS. 


3003 i. What ts “‘ reasonable cause ’’— 
Conduct falling short of matrimonial 
offence—Nat mere frailty of temper & 
habits. }—Mere gs tmay 4 of temper 
accompanied by the free use of a 
vulgar & abusive tongue, an occasional 
resort to povuce violence not directed 
against the person of her husband & 
futile threats of bodily harm to him, 
are not sufficient to justify a husband’s 
desertion of his wifc.—CLARKE v. 
CLARKE (Alta.), [1927] 3 W. W. R. 


728.—CAN. 
PART XIII. SECT. 7, SUB-SECT. 3.— 


A. (a). 
$026 i. Dissolution suit —Previous 
suit.j--A former suit for divorce 
brought by pltf. was dismissed on the 
Fond that by his wilful neglect of 
his wife he had conduced to her 
adultery. In a subsequent suit for 
divorce he proved that his wife & 
co-resp. had, since the former suit, 
left the pruvince & were living as man 
& wife in California :-— Held: tho dis- 
missal of the former suit was not a bar 
to the subsequent suit.—KESLERING 
® KESLERING (OTHERWISE NEVERKA) 
& N&EVERKA (Sask.), (192714 D. L. R. 
767; [1927] 3 W. W. R. 273.—CAN. 


PART XIII. sar 7, SUB-SECT. 3. - 
3027 i. Sutt for dissolution —Same 
trudence as wu former suit —For judicial 
separahon.|}—A petitioner in = the 
absence of any fresh matrimonial 
offence, is not entitled to a decree for 
dissolution of marriage upon precisel 
the same grounds as those on whio 
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she obtained previously Judicial separa - 
tion.—CoLLINS v. COLLINS (1928), 
1. L. R. 56 Cale. 166.—IND. 


sk. Counterclaim for judicial st para- 
tion d> alimony—Same errdence as in 
former suit for same reluf.j—In an 
action by a husband for judicial 
peparation the wife countercluimed for 
judicial separation & alimony, setting 
up in substance, tho same facts as were 
alleged & adduced in evidence in a 
former action, in which she, as pltf., 
claimed the same relief against the 
prosent pltf., but which was decided 
agaiust her. There was nu subsequent 
resuption of marital relations or 
other change in circuinst ances :—Held : 
the husband was entitled to have 
the counterclaim struck out on the 
ground of res judicata, even if Domestic 
Kolations Act, 1927, c. 5, 5s. 6 (2), 
which bad been passed after the dis- 
missal of the first action, had a retro 
spective effect.— DAVIS v. Davis, (1928] 
3D. L. BR. 69 ; [1928] 2 W. W. RR. 130; 
23 Alta. L. It. 355.—CAN. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
B. (b) iii. 


3081 i. Invitation ty commit adultery.) 
—MCEWEN v. MOEWEN (Man.), (1926) 
3 D. L. R. 430.—CAN. 


8085 i. Consent to residence in para- 
maur’s house.} —Where a husband who 
has no reason to beheve that his wife 
& co-resp. have already committed 
adultery acquiesces in & is accessory 
to his wife’s leaving him & going to 
live with co-resp., he will be held to 
have connived at his wife's ultimate 
niisconduct &, therefore, to be without 
the right tuo a divorce.— LACERE t. 
LACERF & Evans (Sask.), [1829) 4 
Db. L. R.18f; 2 W. W. RR. 0245 offg., 
1929) 2 pn. L. R. 136; 1 W. W. R. 


Jv .—C . 


3092a. 


3098. Add. Annotation :—Distd. 


Vol. XXVII.—Husband and Wife. 


nivance :—Held: there was a strong case 
for the husband being an accessory to his 
wife's adultery, but, though almost terrified 
to be under the same roof as co-resp., he 
resented & resisted as far as he dared the 


Cases 8077a—3188a, 


8122. Add. Citation :—134 L. T. G70. 


8124a.-—--- |] 


TOWNEND 
(1928), 72 Sol. Jo. 518. 


v. TOWNEND 


3143. Add. .innotation :-- Refd. Wyman rv. Hyman, 


Hughes v. Hughes (1928), 189 T.. 'T. 416. 


continuance of the adulterous relations. He 

did not encourage it. ‘They defied him. Ife %163a. | -— Application of rules to condonation of 

was not an accessory, & did not enter into site tase J—Staruam v. Srarnam, No. 2518a, 
ante, 


the deed with the idea of consenting to his 
wife’s living in adultery with co-resp. Decree 
nisi granted & papers sent to the King’s 
Proctor.—-K1In@ v. KING & Evans (1929), 
142 L. T. 162; 73 Sol. Jo. 833. 


Agreement between husband & co- 
respondent as to damages.|— Petitioner filed 
a petition for divorce on the ground of his 
wife’s adultery with co-resp., & it was dis- 
closed to the ct. that petitioner & co-resp. 
had agreed that co-resp. should pay petitioner 
£2,500 damages, of which £1,750 was to be 
paid down, & the rest later, & that petitioner 
should claim no further damages from co- 
resp. & should put no obstacles in the way of 
a decree nisi being made absolute. The 
petition was dismissed on the ground that the 
suit was collusive. After the dismissal resp. 
& co-resp. continued to live in adultery, & 
petitioner, who had received the £1,750, 
presented a second petition against them, 
complaining of the adultery since the date of 
the former petition :—Held: petitioner had 
by the agreement prevented himself from 
complaining of any adultery whether past or 
future, & he had connived at the adultery 
of which in his second petition he com- 
plained, & the second petition must be dis- 
missed. GIFFORD v. GIFFORD & FREEMAN 
(1926), 43 T. IL. R. 141. 





Preger v. Preger 
(1926), 134 L. T. 670. 


3166. Add. Annotation: 


ls to (1) Refd. Sneyd v. 
Sneyd & Burgess, [1026] P. 27. 


3171. Add. Annotation : —A8 to (1) Refd. Statham 


3179a. - 


v. Statham, [1029; P. 131. 

-- .J— (1) Condonation has been defined 
as ‘the complete forgiveness & blotting out 
of « conjugal offence followed by cohabitation, 
the whole being done with knowledge of all 
the circumstances of the particular offence 
torgiven.”’ 

(2) Petitioner alleged, but in the opinion 
of the ct. failed to prove, that he was induced 
to resume cohabitation by his belief, brought 
about by the fraudulent representation of his 
wife, that she was innocent :-— Semble : such 
a belief would not be material if proved. 
SNEYD v. SNEYD & BuRGESS, [1926] P. 27; 
ee J.P. 23; 1857. T. 1243 42 17. I. 2, 
24 


3182a. ——- .J~-SNieyp v. SNEYD & Buragss, No. 


31L7TDa, ante. 


3183a. Agreement for temporary separation after 


confession of adultery - Parties continuing to 
live apart for several years.| —After a wife's 
confession of adultery she & her husband 
agreed to live apart for six months, she to 
receive an allowance, & if was agreed that 
at the end of that time their mutual position 
was to be reconsidered. After the six months 
they continued tu live apart, & ten years 
after the admutted adultery the husband sued 


3094. Add. Annotation :-—Distd. 
(1926), 134 L. T. 670. 


PART XIII. rea SUB-SECT. 3.— 
. 1. 


3135 ii. —.}—‘* Collusion ’”® is a 
species of statutory fraud on the 
ct, &, lhe ‘ fraud,” is incapable of 
exhaustive definition, & will ever be 
widened to prevent the mischief which 
the statute was intended to prevent. 
Collusion is possible in a good case, 
ze. although the ct. is convinced that 
matumonial misconduct wus proved, 
yet if evidence of collusion, too gross & 
palpable to aduut of being overlooked or 
caplained, appeared, no decree should 
be made. 

In the present case the ct., having 
coucluded that there was an arrange- 
ment between the parties to obtam 
a divorce & as to the testimony which 
should be offcred to support the claim 
therefor, & that the testimony given 
by the resp. Was in accordance with this 
arrangement, & largely untrue, refused 
the decrec, holding that, aside from the 
admission as to the arrangement, the 
appearances of collueion were too gross 
& palpable to admit of being overlooked 
or explained, & that the arrangement 
itself was clearly collusive.—SansBorn 
®. SANBORN, [1928] 1 D.L. R. 881; 
{1925) 1 W.W. R. 78, 22 Sask. L. 1. 
168,.—-CAN. 

3135 Hi. —.J- 4 vllusion is estab- 
lished (a) 1f there be an agreement or 
understanding or concerted action 
between the parties which has the 
effect of deceiving the ct. either by 
causing untrue facts to be placed 
before the ct. or by suppressing facts 
which are maternal or pertinent; & 
(bo) if there be an agreement or under- 
standing or concerted action between 


Preger v. Preger 


| 
| 


for divorce on that) ground: 


Held: the 


agreement was made by a man who was 


_ — ee _—— _— ee 


the parties which, from the nature of 
such agrcement o. understanding a1 
action may be calculated to have that 
effect; but where the facts to be 
placed before the ct. are such as lo 
support a prayer for cither of two 
forms of reef, it tb not collueton for a 
petitionar, for valuable Consideration, 
to agree with @ resp) te change mails 
the form of relief prayed for in the 
petition POTIRE BANDE ¢ | Jot da 

BANDL (1929), 20 8S. RN S W456, 
16 N.S. W. W. N. 160. AUS. 


3135 iv. — .J- To cstablish col 
lusion in aun action for divorce st ds 
necessary to show sume understanding 
or agreement which Involves some 
unposition on the ct An agreement 
between the parties which does not 
involve such an imposition or a sup 
pression of facts, but merely facilitates 
prod) & smoothes the asperities of 
itigation is not collusion, although it 
is Jiable to be looked into by the cf 
Nor does the fact that an agreement 
involves monetary considcration neces 
sarily render it, collusive. ~BRALE Yr, 
BeaLe & LINDON, (1929) 3D L. ROL; 
Y2W.LW. KI, 235. L. Roots. CAN. 

sl. Acta regarded as unoljectwonahle 
by solicitor.) ~-Collusion cunnot = be 
imputed from ordinary acts of parties 
which a solr. would naturally regard as 
inoffensive & unobjectiouable.— LINTON 
v. GUDERIAN (192%), I. L. 1. 56 Cate. 
530.— IND. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
C. (b) ii. 
8138 iii. ——— .J— The fact that 


a husband's suit for divorce bus been 
brought at the request of a man, with 
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| 
| 
| 
: 
| 


_—— — 


whom doft. has been living for a 
number of years, & who hus promised 
pitf. to pay all the «ost¢ in order that 
deft. may bo made free to marry hlin, 
does not constitute collusion — CHmisa- 
MASHON 9) CULRESIMANHON = (Alta), 
11927] DD, I. &. O52; [927] 1 
WoW. 29) CAN, 


PART XII. SECT. 7, SUB-SECT. 3. 
C. (b) v. 


8159 i. steaspondint aasating in 
rdentificatum | -The fact that deft. to 
a divorcee action adinitted to pitf.’s 
boli. before the trial that she had boen 
guilty of adultery with co-resp., & 
supplicd the solr. with her photogmentt 
to be used for the purpose of identifica- 
tion, in not proof of collusion, where 
there is nu ovidence that pitf. ever 
had any arrangement with deft. that 
she should provide him with grounds 
for divorcees -PARRY v. PAIKY, 11926! 
3D. L. R.95; 1926] 2W W. KR. 185; 
20 Sask. L. R. 474.—-CAN. 


PART XIII. ag ie ot SUB-SECT. 3. 
. (a). 

sm. Ja defence to surt for divorce on 
ground of beatraldy.) —A. v. A, [1925] 
2D. L. KR. 1193; [1925] 2 W. W. . 
154: 19 Sask. L. HK. 316 JAN. 

st. Proof of reneual of onternourae 
unnecessary | DEANt oo DLASK & 
LAY, (1929) 8. BO (Q.) 124 AUS. 


PART XIII. SECT. 7, SUB-SECT. 3.— 
D. (b) 1. 


tee stn eed a 


1 
It 


3169 tif. -——-.j] PREMCHAND HIRA 


| vy, BAI GALAL (1927), I. L. H. 51 Bom. 
| 1026.—IND. 


Cases 8188a—8440b. ENGLISH AND Emprre Dicest SuPPLEMENT. 


distraught by the domestic calamity. 
was no condonation in the legal sense of 
complete reinstatement of the wife in the 

The delay was excusable 
by the effect which the wrongdoing had upon 
the petitioner’s mind.—-LETBE v. LeTBE & 
WHITEHEAD (1928), 140 L. T.199; 45T.L. RB. 


rights of a wife. 


6; 72 Sol. Jo. 746. 


$196. Add. Annotation :—Refd. M. v. 


3218. Add. Annotation :—As to ve Refd. Sneyd v. 


Sneyd & Burgess, [1926] P. 2 
8228. Add. Citations :—[{1926] P 


3224a. 





tham, (1929] P. 131. 


3288. Add. Annotation :—As to (1) Expld. Apted 
v. Apted & Bliss, (1930) P. 246. 


3289. Add. Annotation :—Consd. Apted v. Apted 


& Bliss, [1930] BP. 246. 


3292. Add. Annotation :—Consd. Apted v. Apted 


& Bliss, [1980] P. 246. 


3298. .idd. Annotation : —Refd. Apted v. Apted 
3296. Add. Annotation :- Consd. Apted v. Apted 


& Bliss, |1930) P. 246. 


3395. Add. Annotation :—Mentd. 
Blanchard (1928), 138 L. T. 716. 





PART XIIL. aa 7, SUB-SECT. 3. 


g). 
sh. grup uy wife's advisers to tn- 
vestiyate the fucts before pleading con- 
donation.) Louis vy. LOUIS & STKAD, 
{t929) S. Rh. (Q.) 18f. AUS. 


PART XIII. eer 1 e SUB-SECT. 3.— 


$255 iil. .}—Any matrimonial 
offence which in itsalf "15 ground for 
divorcee but which has been condoned 
may bo revived by the subsequent 
commission of any other legally 
recognised nano Offence, 6.4). 
cruelty.—A. v. A., (1925) 2 D. L. RR. 
1195 >. {1925) 2 Aw! W. R. 1543 «19 
Sask. L. Rk. 346. —CAN. 


PART XIII. SECT. 7, SUB-SECT. 3. - 
D. (hb) iv. 


8274 1. By desertion —For two years 
without reaso le excuse. ees 
adultery revived. hig NG v. SPRI 
alas raged Seer ea . R. 893; 11926} 





}, For “1. By emer »” read 
** $274 il. —— 

- ce he lL, (Man. » {1930] 

It. 723 ny Manu. E.R. 383, 


" Z 
‘door 3 W. WL 2h. 398; . a ivy 11929} 
4D, L. 2. 801. -CAN. 


PART XIII. sia ak SUB-SECT. 4. - 


3312 fi. —.J}—l/ unreasonable & un- 
explained delay between a petitioner's 
#now ledge of the adultery connnitted 

m resp. & the tiling of his petition for 

Hesolution of the marriage may induce 
the ot. to disniss the potition, as 
Indicating woquigscenco in the injury 
complained of. King v. King (1929), 
J. da. R57 Cale. 204. IND. 


PART XIII. SECT. 7, SUB-SECT. 4.—- 
B. (b). 


ek. Wha delay unreasonable— 
Quenty four years.}| —In an undefended 
action of divorce on the ground of 
desertion brought by a wife agaiust 
her husbund twenty-four yearn after 
the alleged desertion: Held: tho 


273 95 L. J. P. 
22; 186 L. T. 124; 42 T. L. R. 247. 


.J—Howarp v. BURTONWOOD (1742), 
Selwyn’ s N. P. 18th edn., p. 9 
Annotation :—Consd. Bernstein v. Bernstein, [1893] P. 292. | aazon 


3234. Add. Annotation :—Consd. Statham v. Sta- 


There 


3436a. 
263. 


M., [1928] (1929), 


| $4498. 





Nn. 





8897. Add. Annotation :—Consd. Apted v. Apted 
& Bliss, [1930] P. 246. 

8488. Add. Annotation :—Refd. Welton v. Welton, 
[1927] P. 162. 

———.]—PLows v. Prows (1928), 44 T. L. R. 


3445a. Duty of solicitor to inquire as to adultery 
by eae nae v. Moysre & ORICK 

73 Sol. Jo. 192. 

8446. Add. Annotation :—Refd. Apted ». Apted 
& Bliss, [1980] P. 246. 

3448. Add. Annotation :—Expld. Apted v. Apted 
& Bliss, [1930] P. 246. 

-}—-GRAYSON v. GRAYSON (1927), 43 
T. L. R. 225. 

Annotation :-—Refd. Apted v. Apted & Bliss, [1930] P. 246. 

~-}~—The discretionary power of the ct. 

to grant a decree of divorce to a petitioner 


guilty of adultery is a regulated discretion 


which it is the duty of the ct. to reduce to 
method. The primary essential for the 
exercise of its power by the ct. is that there 


should be secured to it the means of know- 


certainty. 


ledge of the material facts with reasonable 
With this end in view the fact 
that the exercise of the discretion is sought 
should appear on the face of the petition. 
There should be lodged along with the 

application for the certificate of a registrar 


ti iat the proceedings are in order, preliminary 


Blanchard v. 


fact that the pursuer had delayed to 
bring her action was not per se sufficient 
to deprive her of her remedy. 
MONAHAN v. MONAHAN, [1930] S.C. 
221. SCOT. 


PART XIII. er 7, poe Seer: 4.— 


3838 {. Pts: Dae —LACHANCE ¥. 
ROoHON (Que.), (997) 1”0.0L &R. 
1190.—CAN. 


PART XIII. ser fal 7, penne 4.— 


$397 fii, ——— ——— hs —McN aL 
ha era eeen ka: 2D. L. NR. 604: ; ” 38 
N. 8. R 
PART XIII. SECT. 7, SUB-SECT. 4.— 
CG. (a) iff. 

an. Letler anstigating adultery.)— 
GALLACHER v, GALLACHER, [1928] 
S. C. (Ct. of Sess.) 586.—SCOT, 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) i. 


3445 i. Disclosure of petitioner's 
adultery—Duty to disclose.}—It ws the 
duty of a petitioner who has been 
guiltv of a matrimonial offence to 
adnut the fact in his petition, for the 
information both of the ct. & of the 
A.-(i., & speciticaly to ask for the 
discretion of the ct.—DKANE v. DEANE 
& Fay, [1929] S. R. (Q.) 124.—AUS. 


PART XIII, aD eee ee 4.— 


3446 1. Principle on which court 
acts.}—There is nothing in Marriage 
Act, 1915, s. 131 (1), to indicate that 
the general rule is that the discretion 
of the ct. should bo erence Saale 
. etitioner who has 

adul , or shee it shed o on 


petitioner, but ere in such a case the 
ct. is not bound to grant it. Under 
878 


to setting down, a statement of the matters 
in respect of which the exercise of the 





the section the ct. has an unfettered 
discretion, & it is neither desirable 
nor possible to lay down definite & 
rigid rules by which the ct. should be 
guided in all cases. The mere non- 
isclosure in his affidavit by a petitioner 
of the fact that he has during the 
rape e committed adultery is not 

cient ground for refusing a decree 
ait t to which he sould otherwise he 
entitled.— ADAMS v. ADAMS, ete. 
Vv. L. R. 90; (1928) A. L. R. 89.— 


° 


8448 i. Factors governing exercise of.) 
— When it is ee by petitioner viet 
he has been guilty of adultery, the 
will oxercise its discretion in his favour 
in a case that comes clearly within the 
Wile laid down in Wilson v. 
ison, No. 3448.—LAatmrRD wv. LATmpD 
(1927), 38 B.C. R. 297.—CAN. 


3448 fi. -J—A wife who was 
deserted b her husband, havi 
reason to believe he was dead, marrie 
a& second time. The first husband, 
turning up, petitioned for divorce. 
It a ypeared m the ete a spat 
peru oner had been A ee of 

fraction of substan ally” all the 
matters set out in Divorce & Matri- 
monial Causes Act, s. 16, & that the 
wifo was & very deeply injured woman 
without a stain on her character : — 
Held: although there is power to 
refuse petitioner a decree, the ju ‘s 
discretion is left unfettered & absolute 
by the legislature, & it is in the best 
interests of the wife, in tho circum- 
stances, to be set ; the marriage 
will, therefore, be dissolved on con- 
dition that petitioner gives security 
for the maintenanoe of resp. in the 
terms of sect. 17 of the statute.— 
HARNEY v. HARNEY (1926), 39 B.C. R. 
275.—CAN. 


8448 ill. ———.}-—Helds even if the 
evidence against the plitf. justified 
the inference that he had committed 
adultery, the circumstances of the case, 
including the interests of pitf.’s child, 
warranted the ee ie cep een ae its 





quai discretio his fav — 
Wrigat ¢. WEIGHT ogi 1D.L RB. 
934; 3T1938) LWW. R 383.—CAN, 
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discretion is preyes & the grounds on | 
which the petition in this behalf is based. 
The intervention of the King’s Proctor 
following suppression of fact or presentment 
of falsehood by a petitioner in these matters 
is not the only safeguard for the observance 
of due procedure. A party to a divorce 
proceeding who is asking to have the discre- 
tion of the ct. favourably exercised & who 
in doing so acts in such a manner as to 
obstruct or divert the course of justice is 
guilty of a contempt of ct. & liable to its 
consequences. The multiplication of the 
tribunals in whom is vested the jurisdiction 
to decree divorce has rendered necessary a 
more precise procedure to secure the present- 
ment to them of the facts in each case 
material to the exercise of the discretion &, 
if necessary, cases can then be adjourned for 
further consideration & the services of the 
King’s Proctor made available. To formu- 
late & limit with precision the grounds for the 
exercise of the discretion when the facts are 
once before the ct. is a practical impossi- 
bility ; they cannot be rigidly defined but 
certain broad principles can be gathered from 
authority. The more strict & carly view 
that two or at most three classes of cases 
only called for the exercise of the discretion 
savoured more of estoppel than of the powers 
of the ct. as defined by statute. Those two 
classes arose either when resp. had induced 
petitioner to believe in the death of resp. or 
when a petitioning wife had been forced by a 
resp. husband to lead an immoral life, & the 
question was treated as open whether con- 
onation of petitioner's adultery constituted 
a third class. To-day these may be stated 
as guiding principles; a governing con- 
sideration is now the interest of the com- 
munity at large in maintaining the sanctions 
of honest matrimony; a strong alfirmative 
case is still neccessary to justify the ct. in 
departing from the discretionary prohibition 
of relief to a guilty petitioner; 1t is mani- 
festly contrary to law that a judicial dis- 
cretion in favour of a litigant who has been 
guilty of adultery should be exercised when 
that course will probably encourage im- 
morality : if the exercise is not unlikely to 
have that effect there is an argument against 
leniency. On the one hand condonation 
by a resp. of a petitioner’s adultery 1s, 
though nut so in the earlier time, admittedly 
now a ground for exercising the discretion ; 
on the other hand, it is now a ground for 


refusing to oxercise the discretion that the 
adultery of netitioner has in some serious 
degree conduced to that of resp. & con- 
versely that a resp. should not eseape the 
consequences of his or her proved adultery 
by putting forward similar acts of petitioner 
for which resp. was in any serious degreo 
responsible. Further matters now con- 
sidered are the interests of children, the 
position of a mother in whose care children 
are, & possible conditions as regards the 
future of the guilty parties. All these 
cousiderations are held to affect the interest 
of the conununity at large. -Aprep  v. 
Aptep & Bites, [1980] P. 2406; 98 LL. J. P. 


73; 143 L. T. 353; 46 TN. ob. R. 1565 74 
Sol. Jo. 338. 

$455. idd. Annolation :- Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 

$456. .fdd. Annotation: - Refd. Apted rv. Apted 
& Bliss, [1930] P. 246. 

3459. Idd. Annotation: -Refd. Apted ov. A\pted 


& Bhs, [19380] P. 206. . 
3459a. Regulated discretion to be exercised with 


method.| Aprep yr. Aprep & Buiiss, No. 
$4119b. ante. 
8462. dd. Annotation: Refd. Apted x, Apted 


& Bliss, los] PL 2t6. 

3468. Add. Annotation: Refd. Apted o, Apted 
& Bliss, [L980] PL 216. 
3469. Add. Annotation: Refd. 
& Bhs, | 1980) PL 246. 
3470. Add Annotation :- -Refd. Hyman v. Hyman, 

Ifughes v. Hughes (1928), 138 1. T. 416. 
3475a. -}) Aprep ow Arrnp & Briss, 
34119b, ante. 


3477. dd. Annotation; --Refd. Apted ». Apted 
& Bliss, [LV80) P. 296. 

8484. dd. Annotation: Refd. Apted v. Apted 
& Bliss, [19380] P. 216. 


Apted ov. Apted 


No. 


3486. For ‘Coupled with discretion’’ read 
‘* Coupled with desertion.’’ 
3490. (dd. Annotation: Refd. Noted ». Apted 


& Bliss, [130] 7. 216. 

(dd. Annotation: Consd. Apted v. Apted 
& Bliss, [1050] 2. 246. 
8499a. oJ - APTED  o¢. 

S4ILOD, ante. 
35138a. Petitioner induced to believe in respondent’s 


death.| Aprep v. Aprgep & BLIss, No. 
3L4Vb, ante. 


3491. 


Aprib & Biiss, No. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. (a) v. 


3468 i. Whether concluswe in favour 
of petitioner.}—On a petition for 
dissolution of marriage under Divorce 
& Matrimonial Causes Amendment Act, 
1920, s. 4, as ammonded by 1921-22 Act, 
s. 2 (1), where resp. proves to the ct.’s 
satisfaction that the separation waa due 
to petitioner’s adultery, resp. is entitled 
to rely on that adultery as a bar to 
petitioner’s claim for relief, notwith- 
standing such adultery was condoned. 
-——CHAPMAN v. CHAPMAN, [1926] N. Z. 
L. R. 291.-—-N.Z. 


PART XIII. SECT. 7, SUB-SECT. 4.— 
D. ( vi. 


3505 1. Desertion by 
cuse for petitioner's ad 
marriage.|—Bigamous adultery by a 
husband, in wholly fmexcusable cir- 
cumstances :——Held: a bar to a decree 
nisi, even though the adultery did 


—No ez- 


not occur until three years after the 
wife’s desertion, & could not he 
regarded as conducing to or excusing 
that desertion.—THOMas v. 'THOMAS 
(No. 2), (1926] V. L. R. 206; 47 
a T.158; (1926) Argus L. R. 186. - 


3508 1. —— Petitioner deatuute.] — 
A wife was deserted by her husband 
tor four years & was forced by necessity 
& stances to become unchaste : 
—Held: her petition for divorce 
should be  granted.—REBEKIO wv. 


$508 ii, ——-— - —.] Where the 
husband treated the wife with great 
brutality & su uently deserted hei 
without making aby provision for he: 
maintenance or that of the surviving 
child of the marriage, & thereafter 
frequently visited brothels, & the 
wife, driven d rate by want, & ta 
maintain 


herself & her chi ’ 
adopted the life of a prostitute, &, 
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| 


having saved some money, gave up the 
sald mode of Hvellhood, & then filed 
petition for the dissolution of — her 
mairiage, 6 in the pleading as well as 
at the trfal did not conceal anything 
from the ct. Tteld. this was @ fit 
caso In which the ct. should escreise 
ith discretion in favour of petitioner 
WILSON-DE-HOZKE vo WILSON td Tosi 


(ha240), LG. KR. 47 Cale sft 

sa. feespondent’s condurt rendering 
home life unhappy.| Wier a peti: 
tioner had anade full disclosure of 


adultery committed by lum with two 
women after eonduct on the purt of 
his wife whieh rendered bis home life 
exceedingly unhappy, &, having two 
voting children, was desitous of marry- 
ing again -Held: in the particular 
Circumstances disclosed, the discretion 
te grant a decreo num for Alssolution 
might be oxercised in favanr of the 


petitioner. MURRAY ©  MIRItAY, 
sutrn & Hovgens, (1928) 8. A. om. Rh. 
1356. -AUS. 


Cases 3638-38592. EINGLISH AND EMPirE Diaest SUPPLEMENT. 


3538. Add. Annotation :—Refd. Sloggett v. Slog- 
gett, [1928] P. 148. 

3537. Add. Annotation :- As to (1) Apld. O’Toole 
v. O'Toole (1926), 134 L. T. 542. 

3589. Add. Annotations: As to (2) Refd. Arnold 
& Weaver v. Amari, [1928] 1 K. B. 584. 
Aalto Refd. Welton v. Welton, (1927] 

3540. Add. Annotation : —Refd. Welton v. Welton, 
[1927] P. 162. 

8545. Add. Annotation :-— Expld. Apted v. Apted 
& Bliss, [1930] PP. 246. 

3559. Add. Annotation :— Refd. Welton v. Welton, 
[1927] P. 162. 

3560. Add. Annotation :— Refd. Welton v. Welton, 
[1927) P. 162. 

8569. Add. Annotation :— As to (1) Refd. Porter v. 
Porter (1928), 72 Sol. Jo. 826. 


B. Indorsement of Notice to Appear 
(Vol. XXVIT., p. 375). 


Add the following case :-— 


3635a. Form-—Woman charged with adultery 
named in petition.|—(1) On a wife’s petition 
for dissolution of marriage, which was undce- 
fended, @ woman named in the petition as 
having committed adultery with the husband 
was ordered to pay costs. 
(2) As the prayer in the petition contained 
a claim for costs against the woman named, 
in accordance with an instructic 1 of the 
senior registrar, dated June 4, 1927, the 
notice indorsed on the copy of the petition 
served on the woman was in the form set out 
in Matrimonial Jauses tules, 1924, 
Appendix 1, in accordance with r. 2 of those 


CR See Ne eee en tee © ree 


ee ee 


rules, & the woman’s name formed part of 
the title of the suit as resp.— Davis v. DAVIS 
& HELBING (1928), 1388 L. T. 623. 

3667. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


3741. Add. Annotation: — Folld.  IJlinton 
Hinton & Spillett (1930), 46 T. L. R. 585. 


3751a. ——— —--- --——.] --In a divorce case, 
where co-resp. has not appeared, & where the 
jury award damages in excess of the amount 
claimed, the claim should not be amended 
until a summons for Jeave to amend has been 
served on co-resp.—HINToN v. HINTON & 
SPILLETT (1930), 46 T. L. R. 585, C. A. 

8770. .idd. Annotation :— As to (2) Consd. Apted 
v. Apted & Bliss, [1930] P. 246. 

8775. Add. Annotation :—Mentd. Blanchard v. 
Blanchard (1928), 138 L. T. 716. 

3778a. Discontinuance by solicitor-—Grounds for-— 
Petitioner suing as poor person—Adultery 
induced by petitioner.] —PINK v. PINK (1930), 
142 L. T. 579; 46'T. L. R. 214; 74 Sol. Jo. 
123. 

3783a. Wife’s petition—Woman charged with 
adultery added as respondent with husband.}— 
PEPPER v. PEPPER & BAKER, No. 4848a, post. 

8825a. ——- When granted.]—GLEED v. GLEED 
(1927), 43 T. L. R. 678; 71 Sol. Jo. 729. 

3845. Add. Citation :— 11 P. D. 150. 
Add. Annotation ;:— Consd. 
Chalmers, [19380] P. 154. 

8859. Add. Annolation :—Refd. McCausland v. 
McCausland (1927), 43 T. L. R. 592. 


3859a. -- -— .|- Where resp. is a minor, per- 
sonal service of the petition on resp. is good 


a ee ee ee. 


Vv. 





Chalmers 1. 


PART XIII. SECT. 8, SUB-SECT. 1.— D. 


sb. Jlow suit commenced -- Necessity 
for writ of suncmons.|- CALLANDER ¢, 
CALLANDER (Sask.), [1927] 3 W. W. a. 
449.--CAN. 


PART XIII. sar ey SUB-SECT. 1. — 
- (a). 


fi. -—- - Uternative claim for judicial 
separalion.} In a sult by a wife for 
diverce it is vot necessary, or rudeed 
proper, to ask to have wv separation 
agreement between the parties set 
aside, or to include an alterimtivo 
elaitn for judicial separation, CAMRED 
a, CAMKUD (Sash.), [1927] § D. E.R. 
365; [1027] 2 W. W. OR. 759.) CAN, 


ii. ~ AUMegation denying col- 
dusion Unnecessary | BaBpeoch ot. 
Bancocn A WING (Sash.), JLzo) | 
Don. 8725 2 WoW ots, 


sc. By counterclaam Jn action for 
alunony.J-—A claim for divorcee may be 
set ae by a counterclain to an action 
for alimony.-—-SCH¥FRER vt. SCHERER, 
[1928] 1 W. W. R. 305; Sask. lL. Re 
302.— CAN. 


6p) 
ae 


PART XIII. co ne SUB-SECT. 1. 


sd. Murm of pleadings.) ~ In sashat - 
ehewan oa glans fer damages = for 
eMminal conversation may. under the 
exception provided for inn ik. Bo Rule 
600, be Jojued Inan action for divorcee, 
or in an action for judicial separation 
on the ground of adultery. lor that 
Wares Va the necessury allegation of 
adultery in an action for divercee & a 
bliniluar allegation in an aetion for 
judicmil separation, followed by oa 
Clann) for damages, is sutticient. 
Baseooon tr. BaBeouk & Kina (Sask.), 
11929) 4 1d), lL. it. 72: 2 W. Ww, RR. 
533. CAN. 


PART XIII. SECT. 8, SUB-SECT. 2. 


aq. Non-disclosure of acts of adulter 

—-Nor of circumstances wm which 
respondent left petitioner—Effect of.J— 
A husband, who petitioned for divorce, 
on the ground of bis wife’s adultery, 
failed, in the affidavit in support of his 
petition, to disclose certain acts of 
adultery alleged by resp. against him, 
&, also, failed to disclose the cir- 
cusnstanees in which resp. left him : 
Meld: the non-disclosure in the 
affidavit of these facts was, of itself, 
not a sufficient ground for dismissing 
the petition, but the petitioner should 
have been giveu an opportunity of 
explaining, if he were able, how the 
uffidavit came to be drawn as it was.— 
MeKay vo. McKay, [1928] V. L. hl, 6. — 
AUS. 

sr. —~ — Jtight to cross-examine 
petitioner as to— Kvidence in disproof not 
alrcady given. |—Vetitioner having failed 
to disclose, in bis aftidavit in support 
of his petition, aots of adultery alleged 
by his wife to have been comuinittod 
by him, was cross-examined to show 
that he had committed such adultery : 
Held: the witness, not having 
already given ovidence in disproof of 
such alleged adultery, should not, by 
reason of Marriage Act, 1923, 5. 8, 
have been arked such questions at 
that stage, unless proviously warned 
that he was not bound to answer them. 
——- McKay ev. McKay, [1928] V. L. RR. 


6.—AU ‘ 
PART XIII. SECT. 8, SUB-SECT. 4.-—D. 


st. Leave to sue in forma pauperis-— 
When granted.}—CoLERIDGR t. COLE- 
RIDGE (Man.), [1926] 2 D. L. R. 896; 
{1926] 1 W. W. R. 857.—CAN. 


PART XIII. ag dah 8, pUBSnCr: 4.— 


sv. Where uncorroborated affidarit of 
pelitioner only evidence.}—The ct. will 


880 


a ee 
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( 


not dispense with the co-respondent in 
a swt for dissolution of marriage on 
the uncorroborated affidavit of peti- 
tioner only.—SPaARKES vv. SPARKES, 
[1928] N. Z. L. R. 750. - N.Z. 


PART XIII. sa 8, SUB-SECT. 4.— 


(c). 
3826 i. Where leave’ granted - 
Petition amendcd— Substituted — service 


of notice of amendment— Advertisement. ] 

When, on a petition for divorce, an 
order dispensing with the naming of a 
co-resp. has been made & for sub- 
stituted service, & subsequently an 
appin. to amend the petition by adding 
a further charge of adultery was 
allowed, the ct. ordered that sub- 
stituted service of the notice of 
amendment be served by registered 
Post on an uncle of the petitioner, & 
that a notice that the petition had 
been amended be advertised, & 
enlarged the time for appearance, but 
were of opinion that no further order 
Was necessary for leave to proceed 
Without naming a co-resp.-—MARTIN 
oe [1927] S&S. A. S. 1. 363. 





PART XIII. SECT.  inaaaes 4.-— 
» (a). 

$836 i. Position of intervener.}-—Held : 

a‘ party ” within K. B. Rule 951.— 

RvUSsELL v. BUSSELL & MCKENNA 

(No. 3), [1927] 3 W. W. BR. 600.—CAN. 


PART XIII. SECT. 8, SUB-SECT. 5.— B. 


3853 ii. -}-Substitutional ser- 
vico in a divorce action effected in 
accordance with an order therefor 
regularly nade is equivalent to personal 
service, & it is not necessary that actual 
notice of the proceedings should reach 
deft.—PARTINGTON t¢. DPARTINGTON 
11925) 3 D. L. R. 1085; (1995) ¢ 
W. W. BR. 7235; revsg., 19 Sask. L. R. 
402; [1925] 1 W. W. 2k. 1039.—CAN. 
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service, & the appointment of a guardian 
ad litem is not necessary.—MCCAUSLAND rv. 
McCavustand (1927), 96 L. J. P. 149; 137 
L. T. 658; 43 T. L. R. 592; 71 Sol. Jo. 472. 


3866. Add. Annotation :—Mentd. Racburn v. Rae- 
burn (1928), 1388 L. T. 672. 


3867. Add. Annotations :—Apld. Raeburn v. Rae- 
burn (1928), 188 L. T. 672. Consd. Johnstone 
v. Johnstone, [1929] P. 165. 


3955. Add. Annotations :—Apprvd. Johnstone v. 
Johnstone, (1929) P. 165. Refd. Shearn v. 
Shearn (1930), 143 L.. T. 772. 

4022. Add. Annotation :—Mentd. La Radiotech- 
nique v. Weinbaum (1927), 137 L. T. 638. 


4028a. -]—PORTER v. PoRTER (1928), 72 
Sol. Jo. 826. 

4063a. Under Judicature (Consolidation) Act, 1925 
(c. 49), s. 190 (8).]—Held: (1) the effect of 
the above sub-sect. was not to confine the 
power of the ct. to make interim orders to 
cases in which the facts were such as would 
warrant the ct. in making an order in pro- 
ceedings for judicial separation, but to confer 
on the ct. a general power to make interim 
orders of the same nature & class as could be 
made in properly instituted proceedings for 
judicial separation; (2) a wife found guilty 
of adultery in a suit for divorce brought by 
her husband, whose petition had been dis- 
missed because by his conduct he conduced 
to her adultery, was a competent suitor for 
dissolution of marriage on the ground of her 
husband’s adultery, &, if she presented a 
petition for divorce, the ct. had jurisdiction 
under the above sub-sect., in 1ts discretion, to 
award her alimony pendente lite; (3) as the 
tncans of the wife were insufficient to support 
herself & her two children, she was entitled to 
alimony pendcente lite, although the husband 
had contributed nothing towards her main- 
tenance for seven years before the institution 
of the suit, & she had been able in some pre- 
carious fashion to maintain herself.— WELTON 
v. WELTON, [10927] P. 162; 96 L. J. P. 75; 
136 L. T. 675; 43 T. L. R. 174; 71 Sol. Jo. 
121, C. A. 

4097. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 

4098. Add. Annotation :—Distd. Welton v. Welton, 
[1927] P. 162. 








PART XIII. SECT. 8, SUB-SECT. 5.— 
E. (c) ai. 


3909 i. Service complete on proof of ~~~" 
receipt by respondent.J— SRERIFr 2 \ 
SHERIFF, [1928] V. L. R. 585.—AUS. at 


D. L. R. 436: [1 
PART XIII. SECT. 8, SUB-SECT. 5.—F. 


GQUBHOWATY 


Cases 38592 —4278a. 


4098a. ———.]—-WELTON v. WELTON, No. 4063a, 


ante. 


4111. Add. Annolation :—Generally, Refd. Gilbey 


v. Gilbey, [1927] P. 197. 


4131. Add. Annotations :—Roefd. Capron v. Capron, 


[1927] P. 248 ; Burrowes v. Burrowes (1929), 
141 L. T. 201. 


age Annotation :—Consd. M. v. M., [1928] 
4158. Add. Annolation :—Refd. Welton 7. Welton 


(1926), 43 T. L. Rt. 161. 


| 4189a. In suit for judicial separation - Before decree 


nisi.|—The provision of alimony pendente 
lite is a privilege of the wife for her sub- 
sistence during the litigation ; & «a wife who 
has obtained a decree of judicial separation 
is not ontitled to an allotment of alimony 
pendente lite, unless she has obtained an 
order for it before the decroe, although she 
may have commenced proceedings earlicr 
in the suit to obtain it.—M. v. M., [1028] P. 
123; 97 I. J. P. 101; 188 L. T. 648; 44 
T. L. R. 299; 72 Sol. Jo. 155. 


4278. .{dd. Annotation :—As to (2) Apld. Williams 


v. Williams, {1929} P. 114. 


4278a. —-—- —-— When appeal lles.|-—The prin- 


ciple that the ct. will provide for the 
wife’s costs of a matrimonial suit originally 
arose from the fact that on her marriage her 
property passed to her husband, but it still 
obtains, though at the present day the 
question is whether as a htigant she has 
sufficient separate estate wherewith to pay 
the costs of a solr. =The power of a@ registrar 
under Matrimonial Causes Rules, 1924, r. 91, 
to provide for the wife’s costs is diseretionary 
& not subject te review unless he has clearly 
proceeded on a@ basis which is wrong. He is 
entitled tu take intu consideration the capital 
& income of both parties & the nature & 
avaulability of 1t in arriving at a conclusion 
as to the “ sufficient separate estate ”’ of the 
wife within the rule. Among other matters 
the amount of an allowance under an existing 
dc ed of separation 1s & factor, although partly 
& primarily intended as an alimentary pro- 
vision & not as a fund tor defraymy custs.— 
WILLIAMS v. WILLIAMh, [1029] BP. 114; 98 
L. J. P.40; 140 L. T. 383; 45 T. L RR. 167; 
73 Sol. Jo. 77. 


deliver further & better particulars of has been made by te local master, auch 
the dates & places when & whero the | 
of eaulteny mentioned in the 
petition were conimitted.—GUsSHOWALY 
& JONES 
925) 2 W. W. KR. 238 , 

30 Man. L. HR. 134.—-CAN. 


order is a nullity, but a judge in 
Chambers hag no jurisdiction to set at 
aside where the application ta him is 
{1925} 3 | nol by way of appeal.- VoLIOFLs a v. 
VoOLHOFFFR, (1925) 3° D. Le Wt. 552, 
(1925) 2 W.W. RR. 304, 19 Sash. Le Wt 
**%. —CAN. 


3917 ij. —— Sworn in England before 
commissioner for vaths—Admissilnldy.} 
—An affidavit, purporting to be sworn 
in England before a person describing 
himself as a comr. for oaths, ma 
received in evidcnce of the facta 
deposed to therein in proof of service 
of the petition & citation in a divorce 
suit.—TromMas vv. THowmas, [1926] 
V.L. R. 188; 47 A. L. T. 157; (1926) 
Argus L. R. 137.—AUS. 


PART XIII. SECT. 8, SUB-SECT. 8. —A. 


sw. Right of witerve ner to.)\—B. v. B. 
& S.(B. C.), [1929} 4 DL. R. 1069, 1 
W. W. BR. 916.-- CAN. 


PART XIII. SECT. 8, SUB-SECT. 8.—B. 


sx. Further & beller particulars— 
When ordered.)—Petitioner for divorce 
ordered, on motion of 


J.8. 


co-resp., to! 


PART XIII. SECT. 8, SUB-SECT. 11. - 


r i - Adultery by both parlues | —- 


On the hearing of a petition & cross- | 
t appearcd that | 


petition for divorce 
both the husband & wife had cornuultted 
adultery "—Held: the wifo’s petition 
should be dismissed, but that the 
marriage should be ‘dissolved on the 


PART XIII. SECT. 9, SUB-SECT. 1.—-A. 


sy. Not local master.}—In an action 
for judiclul separation & alimony 
applications for interim alimony must | 
made to w judge in chamber; 4 
local master has uo jurisdiction to 
entertain them. 
Where an order for inferim alimony 
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| PART XIIL sag hi SUB-SECT. 
. C). 


4086 iv. ~J- An order for pay 
ment by doft. to pitf. in an acllon for 
alimony of auntlerum alimony & = dis- 
Dbursmnents Was bet aside, pltf. mas iu 
mt\ans of her own armple for the pur- 
pose of maintaining herself & bringing 
the auction to trial Gibbs 1. GIBBS, 

— 7 6880, 660. L. 


PART XIIl. SECT. 9, SUB-SECT. 6.—A. 


sx. Whether court can grant tnlerim 
osts to unfe | There is no rule or 
practice in Alberta which permits tho 
granting of intorim costs to a wife fn 
a divorce action.-—]tOUSHKAU v. Rous: 
HLAU, [1928] 3 D. LR. 1953 (1928) 2 
Ww. Ww, K. 10 ; 23 Alta. L. R, 371. —CAN, 


56 


4281a. —— ——— -——.|—-A. husband cannot 
refuse to pay & give security for his wife’s 
costs of divorce suit or issue as to domicil 
merely on the ground that he disputes the 
jurisdiction. A husband who appears under 
protest to a wife's petition & disputes the 
jurisdiction on the ground of his having a 
foreign domicil may be ordered to pay his 
wife’s costs of suit up to the setting down 
of the issue & to give security for her costs 
attendant on the issue & down to the close 
of pleadings, on the ground per Lorp Han- 
WoRTH, M.R., & LAWRENCE, L.J., that the 
ct. had jurisdiction to make the order under 
Matrimonial Causes Rules, 1924, r 91; per 
Greer, L.J., that the ct. had inherent juris- 
diction derived from the practice of the old 
Ecclesiastical Cts.—JONNSTONE v. Joun- 
L. T. 461, O. A. 


4281b. ——— Origin of principle.]—-W1LLIAMsS v. 
WILLIAMS, No. 4278a, arte. 
42038a. —-— -——-- What must be considered.J]— 


WILLIAMS v. WILLIAMS, No. 4278a, ante. 

4296. Add. Annotations :—Roefd. Weltonv. Welton, 
{1927] P. 162; Arnold & Weaver v. Amari, 
[1928] 1 K. B. 584. 


menced in a district registry & determined 
on assize in accordance with the Matrimonial 
Causes at Assizes Order, 1922, the district 
registrar has authority to appoint medical 
inspectors in accordance with the practice 
of the Divorce Registry.—Stroup v. StROoUD 
(OTHDRWISE GRANTHAM) (1929), 45 T. L. R. 
248; 78 Sol. Jo. 221. 


4354a. ——— ‘‘ Discretion cases ’’—-Adultery by 


petitioner— nsertion in defended list neces- 
sary.|—HoweL, v. HoweLtt & Davipson 
(1026), 42 1. L. R. 497. 


4354b. ——~ Application to expedite trial—Grounds 


for refusing.|—-The ct., on the ground of 
public policy, refused an application by a 
wife, petitioning for a divorce on the ground 
of her husband’s adultery, that the trial of 
the suit in the undefended list might be 
expedited so that the decree might be made 
absolute, & resp. might marry the woman 
named in the petition, before the birth of a 
child expected to be born as the result of 
resp.’s relations with that woman.—P. v. P. 
(1927), 44 T. L. R. 114; 71 Sol. Jo. 964. 


4355a. Condition precedent to setting down— 


Statement of grounds for exercise of discretion 
—Adultery of petitioner.j|- Arrep v. APTED 
& Briss, Nou. 3449b, ante. 


4378a. Degree of proof -~Less than that required 


in prosecution for bigamy.]— Spivack v. 
Spivack, No. 453a, ante. 


_ a me pe _ - 


PART XIII. SECT. es SUB-SECT. 1.— 


48081. Against whom order made— 
Not enfant intervener or his neat friend.) 
— RUSSELL v. Russet, & MCKENNA 
(Man.), (1U27] 4 D. LL. KR. 403; [1927] 
8 W. W. RR, 144.-—-CAN. 


PART XIII. SECT. a SUB-SECT. 1.— 


43251. What wterrogatorics allowed — 
Relating to charge of adultery.J—On an 
examination for discovery, in an action 
for judicial separation & alimony, doft. 
should not be required to answer 
questions intended to fasten responsi- 
bility on him for cortain letters, where 
such letters tend to show that he has 
committed adultery.—LIUaTHEART v. 
LIGHTHEART (Sask.}, [1926] 4 D. L. R. 
885; [1926} 8 W. W. ht. 494.—CAN. 

4825 li, — - - —~.}-—-The interro- 
gatories in question herein held to fall 
within the rule that the ct. should not 
order interrogatories in a petition for 
divorce where they can be inatarial 
only in so fur as they may tend 
to establish adultery.—-BRAMMALL v. 
Oe Gan (B, C.), (1929) 1 W. W. RR. 


PART XIII. SEOT. 11, SUB-SECT.1. 


pi. ——.]—Pitf. in a divorce action 
in Alberta is not a compellable wit- 
ness; &, if the ovidence adduced 
establishes bis or her case & does not 
also prove an which is an 
absolute defence or w. 


- - —_— 


a disctetion to refuso the decree, the 
decree must be granted although pitf. 
bas not attended in person at the tnal 
& the action is an undefended one. 

KMENY v, KEmMeny (Alta.), 11930] 1 
pe R. 253 ; (1920) 3 W. W. Rh. 577.-- 


s li. ~ —-.}—It is incumbent on a 
petitioner for divorce, even in an 
undefended proceeding, to fully estab- 
lish tho case & reveal all material 
facts; & he may be required to attend 
peony at the hoaring —HAILEY v. 
3aILEY (Man.), [1929] 4 DD. i. KR. 
1065; 1 W. W. it. 705.- CAN. 


sy. Necesmty for Fig orp hdgieh 2 of 
evulence — Effect of declarution of no 
untenfion to remarry.j}—In a divorce 
action tho rule as to the preponderance 
of evidence in civil actions should not 
be weakened, Dut the evidence required 
to establish pltf.’s case should , if 
anything, stronger & more preponderat- 
ing than in other actions. tf. in a 
divorce action who proves a case 
entitling him to a divorce is not pre- 
judiced or deprived of his right to the 
divorce because he declares that if 
he gets it he does not intend to remarry. 
—LELBOEUF v. LEBOLUF & GERMAIN, 
{1928} 2 D. L. R. 23; [1928} 1 W. W. R. 
423; 23 Alta. L. R. 325.—CAN, 


PART XII]. SECT. 11, SUB-SECT. 2. 


4376 i. Whether formal proof eseential 
— Suat for drasolulion—Damages claimed 
agai: co-reapondent.|—-Where on 4 

damages are 


gives the ct. | petition for divorce 
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claimed agaist co-resp. prema facve 
proof of marriage, If not rebutted, 18 
sufiisient to meel the strictness of proof 
required in the criminal conversation 
phase of the Le Sretihae Hy Sa teat v. 
KN & OWENS, ee 512D. L. R. 
467; [1925] 1 W. W. R. 824.—CAN. 


PART XIII. Peas gene SUB-SECT. 3. 


4381 iii, .}—-Sects. 51 & 52 of 
the Indian Divorce Act contain the 
law upon the question whether a resp. 
or co-resp. can ve evidence against 
themselves of adultery.—BONHIEM v. 
KA TROLIMON (1929), I. L. R. 57 Cale. 
1109.-— IND. 


PART XIII. ~ 11, SUB-SECT. 3.— 


4384 1. “ Proceeding instiluted in 
consequence of Pe Nice ant for 
depaala) GUE ae a suit for nullity petitioner 
may compelled to answer questions 
tending to show that he has committed 
adultery.—W. ® W., {1926} 8. A. Ss. R, 
425.—AUB. 


PART XIII. SECT. 11, SUB-SECT. 5. 
h {. ——.}—In a suit by a 
husband for divorce, letters written 
by the wife to co-resp., but not delivered 
to him, are not made evidence of 
adulte admissible against co-resp. 
by Ceylon Evidence Ordinanoe, 1895, 
s. 9. The fact that oo-resp.’s co 
bas based questions in cross-examina- 
tion upon the contente of the letters, 








Vol. XXVil—Hushand and Wife. Cases 4406a—4767a. 


on ee Sadat e eee of petition on 
on co-respondent.|—Torr v. Turr 
& Woop (1928), 165 L. T. Te. 55. 
4422. Add. Annotation :—Distd. Preger v. P 
(1926), 134 L. T. 670. re 
4427. Add. Citation :—11 W. RB. 85. 
4434. Add. Annotation :—Refd. Capron v. Capron 
[1927] P. 243. ss eo 
4439. Add. Annotut.on :—Consd. 
Cavendish, [1926] P. 10. 
4442. Add. Annotation :—Refd. 
Bosworthick, [1927] P. 64. 
44472. -]—In undefended petitions for divorce 
the ct. should not be asked to act on evidence 
identifying resp. by photograph when per- 
sonal identification by witnesses could easily 
have been effected.— PRACTICE Norte (1925), 
159 L. T. Jo. 95. 
4481a. ———.]—-WIISON_ v. 
(1929), 73 Sol. Jo. 284. 
4609. Add. Annotation :—As to (1) Consd. Wright 
(HW. 8.) & Webb v. Annandale, [1930] 2 
K. B. 8. 
4636. Add. Annotation :—Refd. 
Sloggett, [1928] P. 148. 
4650. Add. Annotation :—As to (1) Refd. Statham 
v. Statham, [1929] P. 131. 

4671. Add. Annotations :—Mentd. Welton v. Wel 
ton, [1927] P. 162; Statham v. Statham, 
{1929} P. 131. 


B. By Whom Assessed (Vol. XXVIL., p. 452). 


After the cross-reference add as follows :— 
4677a. By court.|—The ct. has power to direct 

that damages shall be assessed by a judge 

alone, unless one of the parties applies for 


Cavendish v. 
Bosworthickh v. 





WILSON & BERRY 


Sloggett wv. 


trial by jury. The practic: is now regulated 
by R. 8. O., Ord. 36, rr. 2-6, & Matrimonial 
Causes Rules, 1924, r. 80 (6).— BEDFORD ». 
BEDFORD & POWDRILL (1926), 96 L. J. P. 
22; 186 L. T. 888. 


4746. Add. Annotation :—Generally, Refd. Bos- 
worthick v. Bosworthick, [1927] P. 64. 


4752a. ——— Void second marriage—Reference in 
decree nisi dissolving first marriage refused.) — 
Hewetr v. Hewerr & DuPIN (1929), 73 
Sol. Jo. 402. 


4768a. --—— —  Asres judicata.] (1) A finding 
of adultery as a fact on which a decree nisi 
has procecdod 15 not rea judicata, 80 that it 
cannot subsequently be questioned im the 
Divorce Div. im any event, nor 18 resort to the 
Ct. of Appeal the only means of reviewing it. 
The decree nisi resembles any other order 
nist in that it proceeds merely upon the 
matenals before the ct. at the time of 1f5 
pronouncement & cause can be shown against 
it bemg made absolute. (2) The King's 
Proctor, not being a party to the suit us 
oliginally constituted, cannot resort to the 
Ct. of Appeal, but if he comes to the con- 
clusion that the decree has been obtamed 
contrary to the justice of the case he must 
intervene & show cause against making the 
decice absolute. For that purpose he may 
call tresh evidence to show that there has 
been no adultery notwithstanding — the 
previous finding in the affirmative. -- 
CHABMLES v. CHALMLES, [1030] PL. Ibt, 99 
1. J.P 60; 112 L. 7 054, 46 T. 1. R269; 
74 Sol. Jo 216. 

4767a. Effect of —On status of parties.]-—A 
decree for restitution of conjugal rights with 
the usual finding that the parties tu the sust 





which had properly been admittcd as 
evidence against the wife, does not 
make the letters ovidence against co- 
reap —GABRILL v BLLIATAMBY, [19% 4 
A. C. 183, 95 L J. P. C. 93 13 
L. T. 200 —CEYLON. 


h fi, --— Letters tu husband from 
alleged adulterers Tuken from husband’s 
desk by wife )—Held* adinissible — 
LIGHTHEART wv LIGHTHEART, (1927] 
1D. L. HK. 386; (1927) 1 WW. R. 
393: 21 Sask. L. R. 300.—CAN. 


m {,. —— -}~The pursuer in an 
action of divorce for adultery, instituted 
in 1923, reclaimed ainst an inter- 

& 





locutor, pronounced 1927, which 
assoilzied defender co-defender. 
Before the case was put out for hearing 
in the Inner House, pursuer presented a 
note, in which she asked leave to amend 
her record, & to lead evidence regarding 
certain incidents which ooo 
1925, for the purpose of throwing light 
upon the relations of defender & co- 
defender prior to tbe date of the action. 
The ct, in the exercise of ite discretion, 
nted the leave craved —Ross v. 
aor (1928) S. C. (Ct. of Sess ) 600.— 


sz. dAdmussions— Of adultery — By 
¢—- Bastardimng  offspring.}—Ad- 
ons by a wife, that the father of 

a child born to her during the marriage 
was not ber husband .—Held: recetv- 
able in evidence, so far as they did not 


relate to non-access.--JUSTICE 9. 
Josricg, (1925] 8. A. S. R. 278.—AUS. 
PART XIIL SECT. 11, SUB-SECT. 12. 


4456 ii. —— 5b basnms v. 
SWANSON, {1927} 3 D. L. R. 669; 
{1987 1 W. Wy. R. 617: 21 Saak. L. R. 

88.—OAN. 


PART XIII. SECT. 12, SUB-SECT. 2. 


4480 i. When partes abroad—Pcti- 
thhoner unabl to afford commussion | — 
In view of the special circumstances of 
the present undefended action for 
divorce & the nature of the evidence 
sought to be adduced by tho affidavits 
in question, held that the cas was u 
proper one in which to allow atte to 
give afiidavita evidence of adulta 
‘Lhe witnesses wero all Ilving in 
hhugland & pitf had not the incanus to 
cnable her to securo thelr atteudanco 
or to meet the expense of obtaining 
their evidence by commission.- Rick 
vy luce & Prescori, (1929) 212 L KR 
345, 1W. W. R718, 285 L i 
4184. —CAN. 


PART XIII. SECT. 13, SUB-SECT. 3. 
4508 1. Witness out of the juris- 


dictwn.}—Held. in an action of 
divorce under the provisions of Cun- 
Jugal hts (Sco d) Amendment 


Rig. 
Act, 1861, 8 13, & Evidence (Scotland) 
Act, 1866, s 2, it was within the com 
petence of the Lord Ordinary to grant 
@& commission to examine witnesses in 
England, evcn though the cvidence of 
these witnesses might, apart fiom tho 
pursuer’s own evidence, be sub 
stantially the whole evidence adduc:d 
in the case; &, in accordance with 
established practice, the poverty of 
the pursuer was per se a special cause 

Evidence Act, 1866, s 2, fur 
granting such a comnussion.— LAWSON 
v. Lawson, [1930] 8. C 18.—8COT. 


PART XIII. SECT. 15, SUB-SECT. 2.— 


g i. —— Withdrawal at trial— Order 
ted to pay wkrim costs 


not fe }—CamMn' CaMRUD 

a o UD wv 

{Seak.), (1937) 4D. L. R. 365, [1927] 
W. ° R. 759.—CAN. 
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PART XIII. pECr tt SUB-SECT. 5. ~ 


4676 i. General rule) -'Tho fuctors 
to be considered in grauting damages 
against CoO-resp. are (1) the actual value 
of tho wife to the husband, (2) the 
injury to his feelings the blow to bis 
merital honow & the hutt to his 
matrimonial & famlly Ife —HAYNES 
v HAYNES (Sask ), (1026) 4 D L AR, 
4735 [1926) 2 W W & 726 -—CAN, 


PART XIII. operat SUB-SECT. 5.— 


sb. By jury) It is not the law in 
Suykatchewan that dawages against 
co-resp. inust bo assessed by a jury.— 
River vo RKipur, (1920) 3 D L. RK. 
370, (1925} 1 W. W. RK. 1051, 19 
Sayk. L. ht. 584.—CAN, 


PART XIII. SECT. 18, SUB-SECT 5. 
D, (b). 
Not punitive} TRiore 2 
L RR 370 [8925] 
10 Sask J. Tt Jef. 


4685 i. 
RipeBR, (1925) 3 Lb 
1WwW WR 


1051, 
—CAN. 


4685 11. —- -.} —-TRANIBRO TRANILE 
& LAMB, (1925}N. 4 GTR ots NZ. 


PART XIII. ae 1a. SUB-SECT. 5. — 
. (C). 

4690 i. Whether bur w& claim for 
dumages—[icit relutwnahip continued 
after lcnouiledye }~— Co-resp “4s conduct 
in continuing adult« rvus relations with 
resp. after he became aware that she 
was married —Held- to deprive him 


f any protction with reg t to 


vomunlty from damages to which his 
prior orance of her married stats: 
tuigbt have entitle -—Hary t 


d bim NES t. 
1926] 4 DL ih 


le 
AYNES (Sask.), 


Cases 4767a—4909a2. ENGLISH AND Empire DicEest SUPPLEMENT. 


are husband & wife, though it may not 
directly affect, their status, nevertheless 
proceeds upon the basis of their status being 
thus conclusively established inter partes. 
ped in a suit for restitution of conjugal 
rights, who does not resist such a finding, 
cannot afterwards dispute the validity of the 
marriage of the parties. A subsequent suit 
for nullity of the marriage, in which bigamy 
is alleged to have been in fact committed by 
one of the parties to it, does not, after this 
finding of its validity as between them, 
afford any exception to the general rule of 
estoppel.— WOODLAND v. WOODLAND (OTHER- 
WISE BELIN OR BARTON), [1928] P. 169; 97 
L. J. P. 92; 189 L. T. 262; 44 T. L. R. 495; 
72 Sol. Jo. 803. 

Baan :—Refd. Papadopoulos v. Papadopoulos, [1930] 

« VW. 


4778a. —- —.]—Where there has been, in fact, a 
ceremony of marriage & there is issue, 
although the marriage be afterwards declared 
null & void, the ct. has jurisdiction, on 
pronouncing the decree of nullity, to make an 
order for the custody of the child or children 
of the union under the terms of Supreme 
Court of Judicature (Consolidation) Act, 
1925 (c. 49), s. 198, & not merely an order 
for its, or thejr, care & control.— LE MESURIER 
(OTHERWISE GORDON) v. L&E MESURIER (19380), 
99 L. J. P. 33; 142 L. T. 496; 46 T. L. R. 
203; 74 Sol. Jo. 77. 


4790. Add. Annotations :—Refd. Bosworthickx v. 
Bosworthick, [1927] P. 64; H 
Hughes v. Hughes (1928), 189 L. T. 416. 

4887. Add. Annotation :—As to (2) Refd. Darn- 
borough v. Darnborough & Smith, Clare 

Intervening (1926), 96 L. J. P. 24. 


4845. Add. Annotation :—Refd. Capron v. Capron, 
[1927] P. 248. 

4848a. ——- Wife’s petition—-Woman charged with 
adultery added as respondent.]—-If, in a wife’s 
suit for divorce, the married woman with 
whom the husband is alleged to have com- 
mitted adultery is made a resp. in the suit by 
an order made on summons under Jud. 
(Consolidation) Act, 1925 (c. 49), s. 177 (2), 
the ct. has power to award costs against both 
resps., but, as regards the married woman, 

limited to her separate estate.—PEPPER v. 


~ et mee 


PART XIII. SECT. 17, SUB-SECT. 2. 

al. Granted when divorce decree 
refused. )— Although a claim for divorce 
is withdrawn at the trial, pitf. is entitled 
to judicial separation where the evi- 
dence warrants tho granting of it & 
justifies the ot. in disregarding a 
separation agreement between the 
parece Camry v. CaAMRUD (Sask.) 
1927] 4 D. L. R. 365; (1927) 3 
Ww. W. R. 759.—CAN. 

eo i. —— Necessity for service.)-—A 
decree nisi in a divorce action should 
be promptly issued & served, whether 
it contains any special terms or not.— 
OLIVER v. OLIVER, [1928] 4 D. L. R. 





monial] action is 


yman v. Hyman, | 


of absence of jurisdiction.)—Held: it 
was not competent to award expenses 
to a wife, whero the sult had beon dis- 
missed on the ground that the ct. had 
no jurisdiction, & the husband had 
not appeared to defen 
KELLY, [1928] S. C. 43.—SCOT. 
s i, ——- Discretion of judge.}—The 
Sage rule governing the exercise of 
he trial judge's discretion under EK. B. 
rule 623 to award costs to a wife who 
has er gbenremtme fe rosecated a matri- 
at she is entitled to 
in his opinion her solr. 
had not reasonable § grounds 
believing that he was prosecuting a 


Pepper & BAKER (1926), 96 L. J. P.17; 136 
L. T. 224; 48 T. L. R.1. 


4848b, ——- ——- ——.]|—-DavIs__ v. 
HELBING, No. 3635a, ante. 


4866. For first catchword ‘‘-———’’ read ‘‘ Petition 
successful.”’ ‘ 


Davis & 











4872a. -.J—P——-- v. P—— (1929), 73 Sol. 
Jo. 144. 

4878a. —— ——.]—P. v. P. (1929), 73 Sol. 
Jo. 144. 


48822. ———.]|—Where a wife’s petition is dis- 
missed, the facts that security for the wife’s 
costs has been ordered, & that the conduct 
of the wife's solr. is not open to censure, do 
not deprive the ct. of its discretion to give 
costs or to refuse them to the wife or to give 
costs against the wife—-BALDWIN RAPER v. 
BALDWIN Raper & METZ, BALDWIN RAPER 
v. BALDWIN Raper (1926), 42 T. L. R. 619. 


4884. Add. Annotation :—As to (1) Refd. Welton 
v. Welton, [1927] P. 162. 


4909a. To secure wife’s costs—Undefended 
petition by wife—Subsequent defence on 
admission of adultery by wife.)—On the 
abandonment by a wife of her prayer in 

a petition for the dissolution of her marriage, 
which petition was originally undefended, 

her husband, by leave, filed an answer alleging 
adultery admitted by his wife as her reason 

for having her prayer struck out. The 
registrar refused to make an order for securing 

the wife’s costs on the fact of the wife's 
admission being brought to his notice. At 

the trial of the suit on the husband’s prayer 

the ct. granted the husband a decree nisi & 
made an order for the wife’s costs ‘‘in the 
ordinary way.’’ A difficulty arose in the 
interpretation of the order, inasmuch as the 
usual order for security had not been made :— 
Held: though solrs. acting for a wife must 
avail themselves of the rules in the divorce 
jurisdiction for securing payment of the wife’s 
costs from the husband, in this case the 
husband, until his wife’s admission of adultery, 

had desired the success of his wife’s suit, & 
therefore the ct. directed, in the exercise of 

its discretion, that the husband must pay 

his wife’s costs properly incurred uP to 
service of the summons for leave to file an 
petition by a husband is decided in his 

favour, the wife is entitled to her costs, 
if she has had them secured & her 
defence has been bond fide.—KNIGHT 


vw. EnioaT & Owens, (1925) 2 D. L. R. 
4607; [1925] 1 W. W. R. 824.—CAN. 


b i. Costs not secured.J)—A wife 
who is unsuccessful in defending a 
divorce action is not entitled to costs 
where she has not had them secured.— 
JOHNSON wv. JOHNSON & ERICKSEN, 
[1928] 3 W. W. R. 574.—CAN. 





a.—KELLY v. 





for 


566; (1928) 3 W. W. R. 33.—OAN. 
PART XIII. SECT. 38 SUB-SECT. 3.— 





ri. -} —Although the 
question of costs ia within the dis- 
cretion of the ct., it seems to be a rule 
of practice that a wife found guilty 
of adultery who unsuccessfully appeals 
against the judgment shoul not 
get her costs of such appoal unless 
she shows special circumstances.— 
WHARTON v. WHARTON 
{1928) 8. R, Q. 251.— AUS. 

r ii. ——— Dismiseal of suit on ground 


& Youno, 


just cause. Semble: there should be 
an exception where the wife is possessed 
of a separate estate. The retion 
given the trial judge by rule 623 to 
ae ea i. an Leelee aan favine be is 
not dependent upon cos Vv: een 
paid or scoured. to her under the 
provisions of K. B. rule 622.— Hornby 
vt. HoRNBY (Sask.), ad 4D.L. R. 
406 ; 3 W. e R, 625.- AN. 


PART XII. “ace 18, SUB-SECT. 3.— 


bod e 


ti. ———- ——~.}}-Although a divorce 
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PART XIII. astro a SUB-SECT. 3. 


4910 i. Disallowance of wife's costa— 
sUisconduct of solicitor.}—It is not a 
sufficient ground for refusing to make 
an order against a husband for the 
payment of his wife’s costes of a suit 
for divorce, whether she be petitioner 
or ., that she had been unsuccees- 
ful. Tho true tests is whether her solr. 
has been guilty of improper conduct 
in initiating or defen the suit on 
her behalf.—STRATTON v. STRATTON 
oo [1928] 8. A. 8. R. 245.— 


Vol. XXVII.— Husband and Wife. Cases 4000a—5124, 


answer.—GODDARD v. GODDARD (1929), 140 | 5068 
L. T. 472; 45 T. L. R. 229; 73 Sol. Jo. 174. 
Add. Annotation :—Consd. Johnstone v. 
Johnstone, [1929] P. 165. 
4926a. DAvVIs v. DAVIS (1930). 
74 Sol. Jo. 123. 
4943. Add. Annotation :—Mentd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 
4960. Add. Annotation :—Expld. P. v. P. (1929), 
73 Sol. Jo. 144. 


4985. Add. Annotations :—As to (2) Folld. Earl v. 
Earl & Kyle (1926), 96 L. J. P. 23. Refd. 
Horwood v. Statesman Publishing Co. (1929), 
98 L. J. K. B. 450. 


4985a, J—Where an order has | 5076 
been made ‘ consolidating’’ a husband’s 
petition for dissolution on the ground of his 
wife’s adultery with the wife’s cross petition 
for dissolution on the ground of the husband’s 
cruelty & adultery, & the two suits have , 
been tried together, the ct. has no power 
under Jud. (Consolidation) Act, 1925 (c. 49), 


4918. 
070 





— 


6071 


5074 














a. —— Time for investigations not limited.]— 
io v. MACKENZIE (1928), 72 Sol. Jo. 


. Add. Annotation :—Consd. 
Sloggett, [1928] P. 148. 


. Add. Annotation :—Mentd. A.-G. for Alberta 
v. Cook, [1926] A. C. 444. 


. Add. Annotations :—Refd. Sloggett v. Slog- 
gett, [1928) P. 148. Mentd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B. 669 
Nachimson v. Nachimson, (1980] P. 217. 


. Add. Annotation :—Refd. Sloggett 
Sloggett, [1928] P. 148. 


a. — —-.]—The intervention of &, if nocessary, 
the calling of evidence by the King’s Proctor, 
subject to the direction of the A.-G., in a suit 
for the dissolution of marriage, before decroe 
nisi, is not limited to cascs of suspected 
collusion.—SLOGGETT v. SLOGQGETT, [1928] P. 
148; 97 L. J. P. 71; #139 L. T. 238; 44 
T. L. R. 394; 72 Sol. Jo. 192. 


Sloggett vv. 


v. 


s. 50, to order co-resp. to pay the costs of | Annotation Refd. (Clarkson v. Clarkson (1930), 143 0. 9. 
as pbs ie ea nich ew on nee e ae ty aie 5076b. Suppression of fact or falsehood by peti- 


(1926), 96 L. J. P. 23; 136 L. T. 383. 


4985b. Cross charges by wife.]—If a wife makes 
cross charges of cruelty & of adultery with a 
named woman against a husband in her 
answer to his petition for dissolution of 
marriage & the cross charges fail, the woman 
intervening being dismissed from the suit 
with costs & the husband being granted a 
decree nisi, there is one proceeding only, & 
co-resp. can be condemned in the whole of 
the costs, including those of the intervener. | 5117 
~——DARNBOROUGH v. DARNBOROUGH & SMITH | 
(1926), 96 L. J. P. 24; 136 L. T. 384. 

50492. -—— Not cited—Same name as person cited.] | 
—In this petition by a wife for divorce a 
woman intervened who had not been served 
with the petition & against whom there 
was no charge, though her name was the same 
as that attributed in the petition to the 
woman actually cited. The ct. refused to 
allow the intervener her costs.—DARN- 
BOROUGH v. DARNBOROUGH (1929), 141 L. T. 
610; 45 T. L. R. 603; 73 Sol. Jo. 514. 

5050a. ——— Profit costs—When ordered.] — 
GRIBBLE v. GRIBBLE (1929), 45 T. L. R. 192; | 
73 Sol. Jo. 61. 


| 





5067. Add. Annotation ;— Refd. Sloggett — v. | 
Sloggett, [1928] P. 148. 
5068. Add. Annotations :—Consd. Hyman vv. 
’ Hyman, Hughes v. Hughes (1028), 189 L. T. ! 
ai Refd. Statham v. Statham, [1929] | 5124 
. 131. 





PART XIII. oa en SUB-SECT. 3.— 
6). 


of co-respondent fi 
co-resp. knew that the 


5112. Add. Annotation :—Refd. 


or whole costa.}—If 


tioner Where exercise of discretion of court 
desired.) APTEND v. ApTrep & Buiss, No. 
3449b, ante. 


| 5103. Add. Annotution: —Refd. Apted v. Apted 


& Bliss, [1930] P. 246. 


Sloggett iv. 


Sloggett, [1928] P. 148. 


5115. Add. Annotation: -Refd. Apted v. Apted 


& Bliss, (1930) P. 246. 
a.— - - --.}—APTED v. APpTED & Briss, 
No. 3419b, ante. 


| 5121a. Concealment as ground for refusing to 


exercise discretion.] ~If a petifioner secking 
a decree on the ground of the adultery of the 
resp. has himself been guilty of adultery, 
complete frankness in the disclosure of it is a 
paramount condition of the exercise of the 
discretion of the ct. in his favour. Although 
the facts are such as might warrant the 
exercise of the discretion, 1? disclosed as 
material facts at the hearing of the suit, 
their suppression then & the denial of them 
when set up in subsequent proceedings as 
cause for not making the decree absolute 
render the exercise of the discretion in such a 
case mischievous a8 an encouragement to 
perjury.- -STuaRT v. SruarT & IIOLDEN, 
[1930] P.77; 98L.J.P.17; 142 1. T. 359; 
A677. J. R. 132; 71 Sol. Jo. 58. 


. Add. Annotation: —Refd. Apted v. Apted 
& Bliss, [1930] P. 246. 


- - -~_ 


divores In the Supreme Ct. of Alberta, 
& can a0 intervene on the ground of 


— _ _ -— 


woman WAS 


4953 1. Petition husband— fVife  marricd & a divorce is granted, he ts | collusion or on the ground of materia) 
proved innocent (odie : K. B. Tease liable for all the costa of the proceedings, | facts not brought bofore n_ Pare 
951 was uot applicable, & full costs | including those which the husband | ELKOWECH ». HLKOWKCH, ne a Py 
should Pa pas to the solr. of the nae been one - pe sere | v L. arene j eee are. 1925} 
succesa wife.—F’RESTON v. PREATON NIGHT vo. KNIGHT ONG, a aug., » dae dhe ® 
& Moxey, (1925) 4 D. L. R. 1013.— | 2D. L. R. 467; (1925) 1 W. W. R. | 2 Wy. W. R, 485.—CAN. 


PART XIII. SECT. 18, SUB-SECT. 4.— 


PART XHI. SECT. 18, SUB-SECT. 7. 


$098 1. King’s Proctor.|—The King’s 


PART XIII. SECT. ir SUB-SECT. 3.— 


BOSSELL v. BUBBELL & MoK enna (No. 


f. Read now “ 4964 i.” 6056 i, ——— -—--- — =,} , oa. Decree | obtained by evidence 
4064 il. S. P. Crosse v. Onosse & | ELiorr v. Rr.iorr fan.) (1926) | amet loved by petitioner, l= Held + 
rer a (1926), 28 W. A. L. R. 10.— p. L. R. 700; 3 W. WwW. Ro A the de ould, Bo rescinded, even 
i . though ne r petitioner nor her solr. 
PART XIII. SECT. 18, SUB-SECT, 4.— | PART XIII. SECT. 20, SUB-SECT. 1. Sire implica the “ frame-up "— 


C. (e) &. 
5020 1. Effect of knowledge—Liability | Proctor can in 
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tervene in an action for 


2) (Man.), {1927} 3 WwW, W.R. 297,.—CAN. 


Cases 5183—5835a. ENGLISH AND Empire Dicest SuPPLEMENT. 


5188. Add. Annotation :—Consd. Apted v. Apted 


& Bliss, [1930] P. 246. 


5159a. Fresh evidence disproving adultery—Not- 
'—_CHALMEIRS 


5162a. 


withstanding finding of adultery. } 
v. CHALMERS, No. 4763a, ante. 


——- Co-respondent not a party to 
intervention. ]—Where a decree nisi of divorce 
was rescinded on the King’s Proctor’s plea, 
to which co-resp, was not a party, & co-resp. 
ap pied to have the damages which he had 
lodged in ct. paid out to him, the ct. held 
that it had jurisdiction to deduct therefrom 
the costs of the King’s Proctor’s intervention, 
but on the facts refused to allow any such 
deduction from the money lodged in ct., & 
ordered that the money be paid out to 
co-resp.’s solrs.—GRAYSON v. GRAYSON & 
crag ag (1980), 47 T. L. R. 36; 74 Sol. 
0. : 





5163a. -——  ——_— —-——.] —HEDDERWICK v. HED- 


DERWICK (1930), 74 Sol. Jo. 863. 


5194a. Not King’s Proctor.] -CHALMERS v. CHAL- 


5197. 


MERS, No. 4763a,. ante. 


Add. Annotation :—Refd. 
Fletcher, [1928] P. 20. 


Fletcher iv. 


5209. Add. Annotation :-—Mentd. Hyman v. Hyman, 


5236. 
5271a. 
5271b. Who may 


{1929} A. C. 601. 


Add. Annotation :—Refd. Woodland v. 
Woodland (otherwise Belin), [1928] P. 169. 


-J—MILLER v. MILLE: (1928), 
72 Sol. Jo. 205. 








s 206. 


| 5822a. 


5275a. ——— Dependent on subsisting marriage. }— 


PASTRE v. PASTRE, No. 5320b, post. 


5820a. ——— Decree of competent court terminating 


marriage—-Foreign court.}—WEIss v. WEISS 
(1908), cited [1930] P. 82. 


Annotation .—Consd. Pastre v. Pastre, [1930] P. 80. 
5820b. 





—— Necessity for application for 
discharge.}—The basis of a wife’s right to 
receive permanent alimony from her husband 
is that the marriage is subsisting & that she 
is still a wife. If after a decree for judicial 
reparation & an order for the payment of 
alimony the marriage is put an end to by the 
decree of a ct. of competent jurisdiction the 
status of the woman as wife & her conse- 
quential right to alimony have ceased to 
exist. The order for alimony, however, 
which in its common form is limited till 
further order, remains effective till an 
application is made for its discharge.— 
PASTRE v. PASTRE, [1930] P. 80; 99 L. J. P. 
20; 142 L. T. 490; 46 T. L. R. 175; 74 
Sol. Jo. 76. 

To vary consent order—Order con- 
taining ‘‘liberty to apply.’’}—ABBOTT 
ABBOT (1930), 170 L. T. Jo. 516. 





5827. Add. Annotation :—Generally, Refd. Hyman 


v. Hyman, [1929] A. O. 601. 


5382. Add. Annotations :—Consd. Gandy v. Gandy 


(1885), 80 Ch. D. 57. Dbtd. 
Hyman, [1929] A. C. 601. 
(1929), 98 L. J. K. B. 770. 


yman v. 
Refd. May v. May 


set: PS iy 5835a. Security for payment--No jurisdiction to 


order.|— Bb. v. B. (1929), 73 Sol. Jo. 334. 


v. MILLER (1928), 72 Sol. 
PART XIII. SECT. 20, SUB-SECT. 4.— 
A. (g) fi. 





ef. Unsuccessful allegation of col- 
tusion.J—Tf, on an intervention by the 
King’s Proctor, the allegation of 
collusion fails, the practice in England, 
that the King’s Proctor is not entitled 
Lo costs, is not necessarily applicable 
in the Supreme Ct. of Alberta.- - 
KLKOWROH vv. KLKOWRON, [1925] 4 

- L. R. 10387; (1925) 3 W. W. R. 
705.— CAN. 


PART XII, wc at SUB-SECT. 3. — 
« (@). 


a}. Ftefusal of inal judge to 
anfer adultery.)—-Appeal erie 
HENDERSON v, HENDERSON & McKay, 


1927) 3 D. Lb. KR. 845; [1927] 3 
WW. R. 473; 21 Sask. J. i 673. 


PART XIII. SECT. 21, SUB-SECT. 4. 
sk. Action for declaration that decree 
void for wa of jurtadiction. |—~Action 
for a declaration that two deorces 
ordering judicial separation & awardin 
permanent alimony were nall & voi 
for lack of jurisdiction, dliamissed.— 
OLAMAN ©. CLAMAN (No. 2) (1925), 
35 B.C. R. 141.-—CAN. 


PART XIII. se ia SUB-SECT. 1.— 


an. In deoree of judicial 
An award of permanent alimony may 
be mais. an a peed Judicial separa- 

on —W ¥Y 0. DLEY, 

sp. Effect of—Wife not debarred from 
filing caveat under Homesteads Act, 
R. S. S., 1920 (¢. 69),.+—Re LoNNEM 
OavVEAT, (1926) 1 D. L. R. 279: (1926) 
1W. W. R. 184; 20 Sask. L. R. 275,.— 
8q. -—--— Not defence to appl 
relief under Devolution Of aoe ae. 
R. S. &., 1930 (c. (P-L Re Lo 
Gavrai, {1928} 1D. 1. 279; 
1W.W.R. 184; 20 Sask. L. R 


Jor 


aration.jJ— 


NNEM 
1926) 
1° 76.— 


ar. Surt alimony—No 


juris- | 


diction to order wife to leave husband.) —- 
A judge awarded a wife alimony, & 
also expressed the opinion that it 
would be better for the parties to live 
apart for a time at least. The formal 
Judgment contained a clause adjudging 
that pltf. vacate the premises. - 
ficld + the ct. has no power to order a 
wife to leave her husband’s roof, & 
even if jurisdiction existed, it would 
not be exercised at tho instance of the 
wife against the protest of the husband. 
- Sc orr VW SooTt, [1930] 1 D. lL. It. 
53; 64 O. lL. R. 422.~-CAN. 


PART XIII. SECT. ead SUB-SECT. 1.— 


S282 {. After decree of judicial 
separation—By application in chambers. } 
--CAMRUD v. CAMRUD (eeek.): yee 
4D. L. R. 365; (1927] 2 W. W. R. 
759.—CAN. 


PART XIII. sia res} SUB-SECT. 1.— 
- (a). 

o {, ——.]—On an application for 
permanent alimony the ot. should not 
recognise any right in the husband to 
reduce his income by retaining unsale- 
able & unproductive real estate & 
paying taxes & interest thereon; but 
t should be astute to frustrate an 
intention to make such payments the 
ineans of escaping payment of Metre 
—NEWTON v. NEWTON (Man.), (1927) 
1 an R. 756; (1927) 1 W. W. R. 106 


PART XIII. om = SUB-SECT. 1.— 
6 e 


ei ——- ——.}—MAcINTOSH v. 
1190.—CAN. 

e ii, ——- ——.]}—Where the wife 
was a school teacher, the ct. awarded 
her one-half of the joint income less 
the amount of her salary.—NEWTON v. 
NrwrTon (Man.), [1927] 1 D. L. R. 
756; [1927] 1 W. W. BR, 106.—CAN. 

st. No proportion of Jjornt 
ancome.}-—-There is no fixed rule as to 
what proportion of the joint incomes 
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ee 


of the husband & wife should be 
allowed as permanent alimony to an 
innocent wife. Moreover, since under 
Domestic Relations Act, 1927, c. 5, 
the amount of alimony is in the 
discretion of the Judge, any rule based 
on the practice of the kcclesiastical 
Courts is not applicable in Alberta. 
HaRRY v Harry (Alta.), [1929] 4 
D. L. R. 997; 3 W. W. R. 342.—CAN. 


5325 fi. Facts duscovered after 
trial. j\—Amouut of permanent alumony 
increased on consideration of facts 
discovered after the trial.—WEDLEY 
A ea [1925] 3 W. W. R. 46.— 

5828 1. Reduction—Husband’s means 
reduced, )—-MACKINNON 0. MACKINNON 
(1924), 58 N. Ss. R. 220.—CAN 


PART XIII. saad load SUB-SECT. 1.— 


6333 1. Payment of arreare-——W hether 
enforced.|——-PATTERSON v. PATTERSON, 
ela ade L. R. 793; 63 0. L. R. 





sv. Order for sale of husband's land— 
Amount recoverable.j}—Pitf., in Feb. 
1924, recovered a judgment against 
deft. for alimony. Payments under 
the judgment being arrear, pitt., 
in 1928, apeiee for an order for leave 
to sell doft.’s interest in certain land 


swore that deft. with her during 
this month at her parent’s home, & left 
her early in Jan. 1928, & she had not 
liv: him Deft. swore that 


his home had been & still was open for 
her to return to at any time, & that 
it was at his home that they lived 
et AST he tale, "ak 
was en an 0 0! , bu 
the amount recoverable must be imited 


58648. 


Vol. XXVII.—Husband and Wife. Cases 5356a-—5382a. 


K. Enforcement of Order (Vol. XXVII., p. 500). 


After ‘‘ InJunction—Restraining husband from 
receiving legacy]’’ add ‘‘“——— Restraining 
husband from receiving dividends.) — Sce 
No. 5995a, post.” 


5856a. Object of Supreme Court of Judicature ; 


(Consolidation) Act, 1925 (c. 49), s. 190— | 
Final determination of financial arrangements | 
of parties.}—The intention of above sect. is 
finally to determine, as far as possible, the 
financial pg eee of spouses whose 
marriage has been dissolved. The pro- 
visions of sub-sect. 2 of the same sect. with 
regard to payments for maintenance & their 
variation apply in the case of a resp. husband 
whose income is a fluctuating one, but not to 
cases in which the figures denote a set state 
of affairs & disclose no present case for the 
making of any order for the maintenance ot 
the wife. In cases of the latter descmption 
liberty to apply for maintenance at a future 
date when the means of the husband may he 
increased should not form part of the order 
STEPHEN v. STEPHEN, [1930] P. 269; 9 
L. J. P. 143; 143 1. T. 6382; 46 7. L. RR 
622; 74 Sol. Jo. 738. 


5360a. On lunacy of husband.]—The jurisdiction 


in lunacy to appoint a receiver of the estate 
of a person of unsound mind does not exclude 
other cts. from enforcing lawful claims against, 
his estate, including claims arising in the 
Divorce Div. Although the primary duty 
of those concerned with the care of a person 
of unsound mind is to apply his estate for his 
maintenance, & there is power under Law of 
Property Act, 1925 (c. 20), s. 171, to direct 
a settlement of the property of a lunatic or 
defective, the Divorce Div. is not thereby 
discharged from the duty of providing for the 
permanent maintenance of a petitioning wife 
out of the estate of w husband of unsound 
mind. When by an order in lunacy a pro- 
vision has been directed for the wife during 
the lifetime of the husband & pending hus 
incapacity, & the Divorce Div. approve the 
quantum of the order, the proper course, on 
application in that Div. hy the wife for 
permanent maintenance, is to order it: to be 
secured to her at the rate ordered in lunacy 
so far as the husband’s means permit & 
without prejudice to any further order in 
lunacy, the security not to be enforceable 
pending subsistence of the order in lunacy, 
& should it subsist during the life of the hus- 
band not to be enforceable till his death.— 
Cc. L. v. O. F. W., [1928] 2 K. B. 223; 97 
L. J. P. 138. 


Delay.]|—In allotting 
maintenance one of the statutory duties 
of the ct. is to have regard ‘ to the conduct 
of the parties.’’ If a wife obtains a decree in 
an undefended case it does not necessarily 
follow that her conduct, for example, in the 
matter of delay, was approved by the trial 
judge. Even if the judge disapproved of 
the delay, he still had a discretion to pro- 





Cem emmemeed 





nounce the decree. In an undefended case, 
therefore, o:: allegations of unreasonable 
delay being made in the maintenance pro- 
ceedings, sufficient evidence must be received 
to enable the ct. properly to determine 
whether the allegations are established &, 
if so, how if at all the conduct in question 
should affect the sum of money which the 
husband should be ordered to secure &/or 
to pay.—CHAPPLE v. CHAPPLE (1929), 98 
L.J.P.965; 140 L. T. 699; 45 T. L. R. 278 ; 
73 Sol. Jo. 207. 
5865a. —- -—- -- Before & after marriage. | 

Held: the words “ conduct of the parties ”’ 
in Supreme Court of Judicature (Con- 
sohidation) Act, 1925 (ec. 49), 3. 190 (1), 
referred to the conduct both before & after 
the marriage. 

A petitioner having obtained a decree 
absolute for nullity of marnmage presented a 
petition under sect. 190 of the 1925 Act for 
permanent maintenance. Resp. in his reply 
made senous allegations of misconduct both 
before & after the marriage against petitioner. 
Petitioner filed an affidavit m= which she 
lealt with the allegations of misconduct. 
The registrar refused leave to resp. to tile a 
reyomder & directed the allegations in the 
answer as to misconduct to be struck out. 
On appeal the judge confirmed the registrar’s 
order & directed petitioner's affidavit in 
reply to be struck out. On appeal: —-f/eld: 
the words “conduct of the parties’? im 
sect. 190 (1) referred to the conduct of the 
parties both before & after the marriage, & 
In exercising its diseretion under the sect. it 
was essential that the et. should have before 
it all the relevant evidence of the conduct 
of the parties both before & after the 
marnage. ‘Therefore, the order directing 
that the paragraphs in resp.’s answer con- 
taining the allegations of misconduct & the 
affidavit of petitioner im reply should be 
struck out must be set aside & leave would 
he given to resp, to file a rejoinder. -RESTALL 
». RESTALL, (1080) P2149; 00 L. J. P. 123; 
1134. T. 225; 16 T. L. 1. 8883 74 Sol. Jo. 
330, C. A. 


53878. Add. Annotation :—Apprvd. Hyman v. 
Hyman, [192] A. C. 601. 


5374. Add. Annotation :--As to (1) Apprvd. Hyman 
v. Hyrnan, [1929] A. C. 601. 


53875. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Llughes (1928), 138 L. T. 416. 


53882. Add. Annotahons :—Refd. Gilbey v. Gilbey, 
[1027] P. 197; Shearn v. Shearn (1930), 143 
eT. 772: 

5882a. —--- —— .] —Although the considerations 
which applied in the Heclesiastical Cts. to 
awards of alimony must have due weight in 
determining the proper award of maintenance 
to a wife after a decree of divorce, the assump- 
tion of a fixed arithmetical rule & an indis- 
pensable process of applying that rule is 
erroncons, & disregards the duty uaposed on 
the ct. by Jud. (Consolidation) Act, 1925 


arrears acoru 7 ife. & Matri- pi. -~—-.} -Thoct has power under 
. pene ToD ieee onal Catena Lane Diverce & *Matrimonial Causes Act, 


to th 

Dec. 1, 1927.—PATIERRON v. PaTTER- | monial Causes Act, 1908, 8. 42, docs . 

son, [1928] 4 D. L. R. 793; 63 0.L. R. | not authorise the ct., where a decree 192%, 8. 33 (1), tv make an order pro- 
AN viding fur permanent maintenance & 


for dissolution of mamage has been 
obtained by a husband aguinvt a wife appioving & deed securing an annuity 
to make an order on the husband for frum resp. for the life of itioner.- - 


{ 

4 

PART XIIL. sECt. = SUB-BECT. 2.— | the permanent maintenance of the | Hosp v. Bony, [1929] N. L. R. 909. 
° | ife.—- HARRIS v. HARKIS, (1226) N. 2. N.Z. 

5860 1. On dissolution of marriage— 


L. R. 274-—-NZ. 
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Cases 5382a—5449, 


(c. 49), 8. 190 (1) & (2). Where the husband’s 
whole income has been expended on the 
requirements of the matrimonial home, a 
third of his means may well be required for 
the wife’s maintcnance ; but where, beyond 
everything called for by such requirements, 
the husband possesses an ample fortune, the 
amount of his income affords no definite 
guidance as to the sum required to supply 
his sometime wife with the necessaries, 
comforts, & advantages incidental to her 
station in life. 

Where the husband’s gross income was 
£25,337 a year, derived mainly from his 
interest in a business concern, the registrar 
by his report submitted that the husband 
should be ordered to secure to his wife, who 
had divorced him, by way of permanent 
maintenance for her life, the annual sum of 
£3,500 Jess tax, & to pay to his wife during 
their joint lives the further annual sum of 
£500 less tax. The ct. confirmed the report.— 
GILBEY 7. GiLuty, [1027] P. 197; 96 
lL. J.P. 565; 137 lL. T. 81; 43 T. L. R. 283. 


5382b. .]—Resp., a husband, who had 
heen divorced, re-married, & by an ante- 
nuptial settlement settled property, which 
included the matrimonial home & the chattels 
therein & the major part of his capital], on 
his wife in futuro. Petitioner, his former 
wife, had obtained an order for permanent 
maintenance of £400 a year & of £3 10 for her 
son, when resp.’s annual income was about 
£1,500. Subsequently, when resp.’s income, 
not taking into account the settlement, was 
about £4,500, petitioner applied for an 
increase in the amount of the order, on the 
ground that resp.’s means had increased. 
The registrar increased the order for 
permanent maintenance from £400 to £] 200 
a year, Iess income tax, & from £100 to £150 
aw year, free of income tax, for the son :— 
Aeld: (1) resp.’8 means had increased, as 
by sharing the advantages of the matri- 
monial hume as of right settled upon his wife, 
wlarger portion of the £1,500 unsettled income 
waa left free to be dealt with by him & by 
the et.; (2) the order could not be made 
disregarding the settlement, which sub- 
sisted ; (8) an order for permanent main- 
tenance, or an increase of it, should not be 
based on the income of the husband during 
a ycar of exceptional prosperity ; (4) an order 
for permanent maintenance in such a case 








should not be based on the old practice of the | 


Keclesiastical Cts. in the case of a decree 
a mensd ct thoro, of granting to the wife one- 
third of the husband’s available means, as 
the conditions arising from the two decrees 
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56404 i. Jurisdiction of court.j— 
Whcre an order for maintenance has 
heen made by the Supreme Ct. in 
divorce proceedings, & where such 
order is subsequently registered in the 
magistrate’s ct. pursuant to Destitute 
Persons Amendment Act, 1926, 5. 8, 
the Supreme Ct. has, notwithstanding 
such registration, sole jurisdiction to 
vary, modify, & suspend such order.--- 


WILSON v. MORRIS, |1920}) N. Z. L. R. 
901.— N.Z. 


_ 5410a1. Jurisdiction of court—To 
increase maintenance.}—The ct. has no 
jurisdiction to increase the permanent 


husbund, on the 
jucreased neans oO 


274.-—-N 


5410a i1. 





for the revisi 


ct. has no 


| eaary 


were nut the same, petitioncr & resp. being 





maintenance ordered to be paid by a 


the husband or the 
increased necessities of the wife.— 
HARRIE i Harnis, (1926) N. Z L. R. | 





tion is made to the ct. under 
& Matrimonial Causes Act, 1908, s. 46, 
on of a 
permanent maintenance in favour of 
«a wife or children of the marriage, the 
ct. may, in the caso of children, either 
increase or reduce the order ; 
ower to increase an order for 
permanent maintenance made in favour 
of the wife under sect. 42, th 
may reduce it.—BURTON tv. BURTON, 


ENGLISH AND Emprre Digest SuPPLEMENT. 


divorced, & free to marry again; (5) in view 
of the increased means of the husband, having 
regard to the wife’s fortune, the ability of 
the husband & the conduct of the parties, the 
order for permanent maintenance for the 
former wife should be increased from £400 
a year to £750 a year, less income tax.— 
N. v. N. (1928), 188 L. T. 693; 44 T. L. R. 
324; 72 Sol. Jo. 156. 


5884. Add. Cilations :—[{1926] P.1; 95 L. J. P. 
30; 1384 L. T. 24 
Add. Annotations :—Apld. May v. May (1929), 
98 L. J. K.B.770. Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 
5893. Add. Annotations :—Apld. Restall v. Restall, 
[1930] P. 189. Refd. Gilbey v. Gilbey, 
[1927] P. 197. 


5393a. ——- ———- ——— Wife owner of valuable 
jewellery.|—In fixing the amount of 
permanent maintenance for a wife who has 
obtained a decree of divorce, the registrar 
is entitled to take into consideration the fact 
that she is the owner of valuable jewellery, 
which could be sold so as to produce an 
income.—LyYsSAGUT v. LysaGHTr (1928), 44 
T. L. R. 723; 72 Sol. Jo. 546. 


5396a. In discretion of court—No fixed principles.] 
—SHERWOOD v. SHERWOOD, No. 5498a, post. 


5399a. —— .]—_SHERWOOD v. SHERWOOD, No. 
5498a, post. 


5403. Add. Annotations: Distd. Jenkins v. Jenkins 
(1930), 99 lL. J. P. 65. Refd. Fanshawe ». 
Fanshawe, [1927] P. 238. 

5410a. To increase maintenance.|— The 
power to increase the amount provided by 
an order for permanent maintenance upon an 
increase in the means of a husband conferred 
by Matrimonial Causes Act, 1907 (c. 12), & 
Jud. (Consolidation) Act, 1925 (c. 49), which 
repeals & re-enacts the power given by the 
former Act, is retrospective in its operation 
& extends to dealing with orders made under 
the previous Act, namely, Matrimonial 
Causes Act, 1866 (c. 32).--ISDMUNDS vt. 
EDMUNDS, [1926] P. 202; 95 L. J. P. 151; 
136 L. T. 186. 

5414a, ——— -——— Iné¢rease in Income caused by 
own acts.]—N. v. N., No. 5382b. ante. 


5424. Add. Annotation: Apld. Restall v. Restall, 
[1930] P. 189. 

5446. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

A7Ad, Annotation :—Refd. Fanshawe v. Fan- 
shawe (1927), 43 T. L. R. 666, 
5449. Add. Annotation :—Consd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 
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| (1928] N. Z. L. RR, 496. —N.Z. 


5411 ii. ——— Offer of home by hus- 
band.) ~Where an order has been 
made for the maintenance by a money 
pay pent of a destitute wife by her 

usbaud, the fact that the husband 
is subsequently ready & willing to 
maintain the wife with himself in a 
suitable home does not afford sufficient 
giound under Destitute Persons Act, 
1881, 8. 11, for renutting the order when 
the husband is able to comply with the 
order for payment.—MOLLOY tr. MOL- 
Loy, {1927} S. A. S. R. 403.—AUS. 


5416 i. Increase in wife’s means 
—Dissolution sut.J—STANTON v. NEW- 
TON, (1928) S. RK. Q. 192.—-AUS. 


und of either the 


.J—When applica- 
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aaa ade ed oe P. 93; 95 L. J. P. 

$ ol. i.1; 42 T. L. R. 418; ; 

Jo. 503, C. A. atcea 
Add. Annotations :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238; Gilbert v. Gilbert & 
Boucher, [1928] P. 1. 


5452a. By consent.]|- The ct. has no statu- 
tory power to order the payment of a lump 
sum by a resp. husband after a decree 
absolute for dissolution of the marriage. by 
way of permanent maintenance for the wife 
petitioner. Where, however, both parties 
consent to such a course the ct. may make a 
consent order for the payment of the lump 
sum agreed upon.—JENKINS v. JENKINS 
(1930), 99 L. J. P. 63; 142 L. T. 656; 46 
T. L. R. 309; 74 Sol. Jo. 170. 


5452b. —~--—.}—Although the ct. has no 
power under Supreme Court of Judicature 
(Consolidation) Act, 1925 (c. 49), s. 190, to 
order a lump sum to be paid to a wife by 
way of permanent maintenance, if the | 
parties consent to such a course the ct. will 
make a consent order carrying out. an agrec- 
ment for the payment of a lump sum, or 
lump sums, & will include in the order a | 
condition that no further proceedings be 
taken without the leave of a judge.-—OLDING 
v. OLDING (1930), 99 L. J. P. 128; 143 1. 7. 
310; 46 T. L. R. 539; 74 Sol. Jo. 467. 


5468a. ——— -}—STEPHEN v. STEPHEN, No. 
53456a, ante. 


5468. Add. Annotation :—As to (1) Refd. Shearn 
v. Shearn (1930), 143 L. 'T. 772. 


5469a. Time for ordering—-On application for | 
maintenance.]—(1) A wife petitioner who | 
had obtained a decree absolute of divorce | 
was awarded by the registrar as permanent 
maintenance £740 a year free of tax. No 
order for security was made. The order 
contained the proviso ‘liberty to apply ”’ 
with regard to maintenance & security. 
There were cross-appeals as to quantum, & 
resp. also appealed on the ground that the 
proviso was ultra vires. Petitioner asked 
that security be ordered forthwith :—Held : 
the ct. could not reserve its power to orde 
security in order that it could be dealt with 
thereafter. When the application was made 
for maintenance the ct. must deal with the 
question of security then. The words 
‘liberty to apply ’’’ must be omitted from 
the order. As to security it was ultra vires. 
‘he sources of resp.’s income were such that 
the ct. could make no order for security. 
Apart from the proviso the registrar’s report 
was confirmed.—SHEARN v. SHEARN (1930), 
eH L. T. 772; 46 T. L. R. 652; 74 Sol. Jo. 
536. 

5471. Add. Annotation :—Refd. Shearn v. Shearn 

(1930), 148 L. T. 772. 
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sw. Effect of resumption of cohablita- 
lion.}—-An order for maintenance 
having been made against a husband 


E 


be released from his obligations under 
the maintenance order, & an informa- 
tion by the wife against the husband 
for failure to comply with the order 
was rightly dismissed.— STOKES 
STOKES, [1928] V. L. RK. 479, [1928] 


5477. Add. Annotation -—Refd. Rc Nelson, Norris 
v. Nelson (1918), [1928] Ch. 920, n. 


5486. Add. Annotations :—As to (8) Conad. Legge 
r. Legge (1928), 45 T. L. R. 157. Refd. 
Shearn rv. Shearn (1930), 143 L.'h. 772. 48 to 


e § base 


a ta Legge »v. Legge (1928), 45 T. L. R. 
ri. 


5487a. -— - ——.] -Leaar v. Leaunm (1928), 45 
T. L. R. 157: 73 Sol. Jo. 50, C. A. 
Annolatin. Refd. Shearn ¢ Shear (1930), 148 GL. 1. 772. 


5493a. ——— Time for—-After decree absolute.]-— 
ar ue v. WARWICK (10928), 78 Sol. Jo. 12, 


6494. .tdd. Annotation: As to (1) Refd. Shearn 
v. Shearn (1980), 148 L. TR. 772. 
5497a. Past & probable future carnings.]— 


SHERWOOD v. SUERWOUD, No. 5198a, poat. 


5498. Add. Annotation :-—-Expid. Sherwood v. Sher- 
wood, [1929] P. 120. 

5498a. -— - Amount of deduction.) 
(1) In estimating the disposable income of 
a divorced husband after meeting his lia- 
bility for taxes for the purpose of allotting 
permanent maintenance to his wife in future 
within the principle of Dayrell-Steyning v. 
Dayrell-Steyning, No. 5198, the amount of 
deduction from his gross income in respect 
of income tax & super tax is the amount of 
those taxes chargeable on income received 
during the current year. 

(2) There is no fixed rule that the ct. will 
allow to the wife one-third of the husband’s 
disposable income as permanent maintenance, 
It is no more than a rough working rule & 
does not impose an absolute init. Further, 
in estimating the amount of the allowance 
the ct. must not focus its attention only 
on the disposable income of the husband fn 
the year preceding the making of the order, 
but must have regard to his earnings in 
previous years & to his probable earnings 
in the future. 

(3) In making an order for permanent. 
maintenance the ct. is given a wide discretion 
by Supreme Ct. of Judicature (Consolidation) 
Act, 1925 (c. 49), 8. 190 (1), with which the 
Ct. of Appeal will not readily mterfere unless 
it 18 satisfied that the et. below has proceeded 
on some wrong principle. —SHERWOOD — v. 
SukzRWwoopD, [1929] P. 120; 98 L. J. P. 66; 
MOL. T. 280; 45 T. L. KR. 545 72 Sol. Jo. 
$74, UC. A. 

5499. Add. Annotations: Apld. Warwick v. War- 
wick (1928). 73 Sol. Jo. 12. Refd. Gilbert v. 
Gilbert & Bougher (1927), 06 L. J. P. 137; 
Skipwith v. Skipwith (1928), 139 L. T. o17, 

5509. Add. Annotation :—Generully, Mentd. Gilbert, 
v. Gilbert & Boucher, [1924] P. 1. 

5513a. Order securing to wife provision made by 
order in lunacy.] —-C. Lv. C.F. W., No. 5360a, 
ante. 
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pone — 


May, 1928, an Iuformation for dis- 
obedience of the maintenance order 
rior to the date of Guashing wad 
ecard, & an order was then mado that 
deft. be imprisoned until the main- 
tenance order should be complied 


v 


under Marriage Act, 1915, s. 54, the . KR. -— a with —Hreid: the maintenance order 
husband & the wife subsequently seen seus | having beer quae es pa Pi Gig had 
agreed to make good their differences po jurisdiction to inquire any 
& ea tomethor, They accordingly PART XIII. SECT. 22, SUB-SECT. 2. - disobedience of the order alleged 
cohabited for ten months, when they L. , to have been committed before it was 
n separated --—Held- the agree- sx. Information for disolidunce of | quashed, & consequently the Inforna- 
ment to live together & resumption of | order—After order quashed | An order , tion ought to have been dismissed : 
cohabitation imphed an ment by | for maintenance made against deft. in , G:ALTOWAY v. WATSON, [1928] V. L. n. 
both parties that the husband should | 1923 was quashed in Feb 1928. In 308; (1928) Argus L. R. 20!. AUS 
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5513b. Order giving liberty to apply—For main- 
tenance at future date.]—— STEPHEN  v. 
STEPHEN, No. 5356a, ante. 

5513c. With regard to security.|-—SHEARN v. 
SHHARN, No. 5469a, ante. 

5515. Add. Annotations :—-As to (6) Consd. Allison 
v. Allison, [1927] P. 308. Generally, Refd. 
Shearn v. Shearn (1930), 143 L. T. 772. 

55238a. -]—-Under Jud. (Consolidation) 
Act, 1925 (c. 49), s. 187 (2), a reversionary 
interest of a husband is not an asset which 
can form part of the security to be ordered 
for his periodical Lire hace to his wife, on his 
non-compliance with a decree of restitution 
of conjugal rights.—ALLISON v. ALLISON, 
{1927} P. 308; 96 L. J. P. 181; 137 L. T. 
823; 43 T. L. R. 823; 71 Sol. Jo. 682. 


5529. Add, Annotation :—Refd. Shcarn v. Shearn 
(1930), 143 I. T. 772. 
5581a. ——— Application—After decree for divorce 
Mode of application.]}—Upon the occasion 
of a wife’s petition for restitution of conjugal 
rights the ct. ordered the husband to make 
certain periodical payments to her for hersclf 
& the children of the marriage. Later, the 
wife obtained a decree nisi for divorce, but 
as she, at the expiration of six months, made 
no move to have the decree made absolute, 
her husband applied by motion, under Jud. 
(Consolidation) Act, 1925 (c 49), s. 196, to 
have the P dudes payments susp nded or 
discharged :—Held : the husband could make 
the application by motion, & was not con- 
strained to apply by petition under Matri- 
monial Causes Rules, 1924, rr. 68 & 70.— 
SEIPWITH v. SKIPwiTH, [1929] P. 93; 97 
lL. J. P. 109; 189 L. T. 317, CO. A. 
5587a. ——— Application—After decree for divorce 
—Mode of application.|—SkIPWITH v. SKIP- 
witH, No. 6531a, ante. 
5542a. -——— To order settlement where wife not 
domiciled in England.]—(1) The property of a 
guilty wife, amenable, under Jud. (Consolida- 
tion) Act, 1925 (c. 49), s. 191, to the jurisdic- 
tion to order a settlement of it, is primd facie 
the property of a woman in England & subject 
to English jurisdiction. That jurisdiction can 
be invoked against a person not domiciled in 
iingland, & in respect of property beyond the | 
jurisdiction, only subject to the principle | 
that English cts. will not infringe the 
authority of foreign tribunals in their , 
domestic affairs, or adjudicate with regard 
to property when their judgment will be | 
ineffective. Apart from jurisdiction over 
property, the exercise of jurisdiction in | 
personam in such a case depends upon the | 
question whether the party to be affected by 
it is within the reach of the compulsory 
process of the ct. 

(2) The provisions of Matrimonial Causes 
Act, 1857 (c. 85), s. 42, for service out of the 
jurisdiction, apply to the service of the 
petition in a suit, & not to proceedings for a | 
settlement. | 

(3) The practice with reference to appear- 
ance to a petition for a settlement is governed | 
by Divorce Rules, rr. 71 & 72, & (4) an 
appearance under these rules, qualified during | 
the proceedings upon it, by denial of the | 
existence of jurisdiction, is not to be regarded ; 
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ey. Only circumstances at or immedi- 


atel dissol 
The of arowa 
events su 


ution 0. Mar? 1ag 1. }— 
not pois extranecus | 
quent to 


as a submission to that jurisdiction.— 
TALLACK v. TALLACK & BROEKEMA, (1927] P. 
211; 96L. J. K.B.117; 137 L. T. 487; 43 
T. L. R. 467; 71 Sol. Jo. 521. 

sk fee wi As to (1) Refd. Shearn +. Shearn (1939), 143 

5543. Add. Annotation :—Generaily, Retd. Tallack 
v. Tallack & Broekema, (1927] P. 211. 

5543a. Petition for settlement—-Service—Out of 
jurisdiction.]—TatLLack v. TALLACK & BROE- 
KEMA, No. 5542a, ante. 


5543b. —-—— Appearance to—Practice.]—-TALLACK 
v. TALLACK & BROEKEMA, No. 5542a, ante. 


55438c. ——— Effect of—Whether submission 
to jurisdiction.J—TaLLtack v. Tatnack & 
BROEKEMA, No. 5542a, ante. 

5549. Add. Annotations :—As to (1) Consd. Janion 
v. Janion (1926), [1929] P.287,n. Refd. Har- 
greaves v. Hargreaves, [1926] P. 42; Melvill v. 
Melvill & Woodward, [1030] P.159. As to (2) 
Refd. Jagger v. Jagger, [1926] P. 93. 


5551. Add. Annotation :—Consd. Bosworthick v. 
Bosworthick (1926), 95 L. J. P. 171. 


5576. Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 231. 


5579. Add. Annotation :—Refd. Tallack v. Tallack 
& Broekema, [1927] P. 211. 

5582. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 288. 

5583a. -]—After a decree nisi for dissolution 
of marriage the ct. has no jurisdiction undcr 
Jud. (Consolidation) Act, 1926 (c. 49), 8. 192, 
to entertain any application for an inquiry 
into, & variation of, settlements intil after 
the decree has been made absolute.—-GILBERT 
v. GILBERT & BOUCHER, [1928] P. 1; 96 
L. J. P. 187; 187 L. T. 619; 43 T. L. R. 
589; 71 Sol. Jo. 582, C. A. 

5588. Add. Annotation :—N.F. Webster v. Webster 
& Williamson, [1926] P. 198. 


5588a. -]—Although there is the fullest 

power to vary settlements, the ct. will regard 

the interests of the children as the important 

element for consideration in varying a settle- 

ment. Where an ante-nuptial settlement 

did not provide for the contingency of one 

of the spouses dying & the survivor marrying 

again, the ct., when varying the settlement 

er dissolution of the marriage, declined to 

insert in the settlement a provision enabling 

the husband to appoint a portion of the trust 

funds to a future wife & future children.— 

WEBSTER v. WEBSTER & WILLIAMSON, (1926) 
P.198; 95 L. J. P.97; 135 L. T. 670. 
Annotation :— Distd. Scolliok v. Scolliok, [1927] P. 205. 


5588b. -|—In varying a settlement the 
ct. will exercise the wide powers conferred 
upon it by Jud. (Consolidation) Act, 1925 
(c. 49), s. 192, with regard to the facts of the 
case & the interests of children. If on the 
facts before the ct. a child of a first marriage 
may gain po veney concurrently with the 
creation of a fr power of appointment 
enabling children of a second marriage to 
share a settled fund with it, the ct. will create 
that power, although it is not originally 
existent in the scttlement, & although its 
creation may eventually involve some pecuni- 
ary sacrifice on the part of the child of the 


en eee oe 


as good ground for varying 4 settle- 
ment.—JACKBON wv. JACKSON, [19328 
the dissolution | N. Z L. R. 88.—N.Z. 
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first marriage.—ScoLiick v. ScoLLick, [1927] 
P. 205; 96 L. J. P. 96; 187 L. T. 485; 71 
Sol. Jo. 584. 

5596. Add. Annotation :—Refd. 
Bosworthick, [1926] P. 159. 


5596a. -}—Held: the settlements ought not 
to be varied beyond what was necessary for 
the benefit of the injured wife & her child.—- 
PRINSEP v. PRINSEP, [19380] P. 35; 99 
z J.P. 35; 142 L. T. 172; 46 T. L. R. 29, 


Bosworthick v. 





. 


Annotation :~-Refd. Alston v. Alston, [1929] 1. 311. 
5599. Add. Annotation :—As to (2) Refd. Webster 
v. Webster & Williamson, [1926] P. 198. 
5600. Add. Annotation :—Refd. Webster v. Web: 
ster & Williamson, [1926] P. 198. 

5603. Add. Annotation :—Distd. Webb v. Webb 
[1929] P. 159. 

- 6619. Add. Annotation :—Refd. Melvill 7. Melvil 
& Woodward, [1930] P. 159. 

5622. Add. Annotation :—Refd. Bosworthick v 
Bosworthick, (1926] P. 159. 

5628. Add. Annotation :—Refd. 
Bosworthick, [1927] P. 64. 

5623a. Bond to secure annuity— Appointmen. 
of annuity.|—A post-nuptial provision for 
his life made by a wife for her husband by a 
bond, or by the exercise of her power of 
appointment, giving him an annuity for his 
life expectant upon her death, are post- 
nuptial settlements within Matrimonial 
Causes Act, 1859 (c. 61), s. 5, & Jud. (Con- 
solidation) Act, 1925 (c. 49), 5. 192, & give 
rise on the dissolution of the marriage to the 
pete of the ct. to vary the settlements.—- 

OSWORTHICK v. BOSWORTHICK, [1927] P. 

64; 95L.J.P.171; 186 L.T.211; 42 TLR. 
719; 70 Sol. Jo. 857, C. A. 

a potion : Apprvd. Melvill ¢ Melvill & Woodward, [19 


5623b. Life policy—Contingent interest in 
policy money.|—A life policy effected after 
marriage by one of the spouses on the life of 
the spouse effecting it, with a contingent 
interest of the other spouse in the policy 
money, is a post-nuptial settlement, & after 
divorce the ct. has power, under Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, to make 
orders with reference to the application of 
the policy money.—GULBENKIAN v. GUL- 
BENKIAN, [1927] p. 287; 96 L. J. P. 53; 
Te L. T. 800; 48 T. L. R. 267; 71 Sol. Jo. 
5624a. ——— Settlement not made in contemplation 
of marriage.}—The expression ‘‘ ante-nuptial 
or post-nuptial settlements,”’ in Jud. (Con- 
solidation) Act, 1925 (c. 49), s. 192, does not, 
as regards the parties whose marriage is the 
subject of the decree, include a settlement 
of the property of either spouse not made in 
contemplation of any particular marriage, 
but giving the spouse power to appoint an 
interest to any future wife or husband.— 
HARGREAVES v. HARGREAVES, [1926] P. 42; 
95 L. J. P. 31; 1384 L. T. 543; 42 T. L. R. 


Bosworthick v 








252. 
Annotation : - Consd. Melvill rv. Meivill & Woodward, [1930] 
5624b. ——— Settlement made by wife after com- 


mencement of divorce proceedings by hus- 
band—-Subsequent marriage with co-respon- 
dent.}—A . wife after her husband had 
filed a petition seeking dissolution of his 
marriage with her on the ground of her 


adultery, executed a settlement of interests 
to which she was entitled under a will & 
under the marriage settlement of her parents, 
& settled them on herself for life with 
remainder to all or any of her children or 
child, of whom she had two by her then 
husband, who being males should attain the 
age of twenty-one years or being females 
should attain that age or marry, reserving 
a general power of appuintment by will in 
default of any surviving children & further 
reserving a power of appointment both of 
capital & mcome in favour of any surviving 
hushand. After decree absolute she executed 
a deed poll, declaring that her income under 
the settlement should be for her separate use 
without power of anticipation. Shortly 
after the execution of the deed poll she 
intermarried with co-resp. in the suit :—- 
Held: the settlement was a “ post-nuptial 
settlement "> made on the parties whose 
marriage was ‘‘the subject of the decree,’ 
& was therefore withm the definition in 
Supreme Court of Judicature (Consolidation) 
Act, 1926 (e. 49), 6. 102, of the class of 
mstrument with which the et. had power to 
deal under the sect. - MELVILI v. MELVILL & 
WoopDwakb, [1930] P. 169; 99 1. J. P. 65; 
143. 1. 1. 206; 46 T. 1. R. 8273 74 Sol. Jo. 
2335, CA. 

5625a. ——~- Questions for consideration. |—-JANION 
v. JANION (1926), [1929] P. 237,u.; 98 
lI. J. P. Mll,n.; 141 L. T. 226,n.3; 45 
T. L. R. 381, n. 

Annotationa: -Folld. Prinsep v Prinaep, [1920] P. 225. 

Consd. Alston » Alston, (1929) 2 311. 

5625b. -J— (1) In deciding whether a 
settlement comes within the meaning of 
‘* nost-nuptial settlement ’’ on the parties 
within the purview of Jud. Act, 1925 (c. 49), 
s. 192, the material question is whether the 
settlement in question is upon the husband 
in the character of husband or on the wife 
in the character of wife or upon both in the 
character of husband & wife. Mere form is 
immaterial. The settlement may be one in 
the strictest sense or it muy be, for instance, 
&® covenant to pay by one spouse to the 
othor or by a third party to a spouse. What 
ix inaterial is that the settlement should 
provide financial benefit for one or other or 
both of the spouses as spouses & with reference 
to their married state. (2) In dealing with 
a settlement under the powers conferred 
by sect. 192 the ct. will not be fettered in its 
application of the settled funds by remote & 
contingent interests therein of volunteers.-— 
PRINSEP 1. FPRINSEP, [1929] BP. 225; 98 
L. J. P. 105; 141 L. T. 220; 45 7. L. R. 
876; 73 Sol. Jo. 429; subsequent proceedings, 
[1920] P. 265; varied, 46 T. I. R. 20, C. A. 

Annotation - Axto (1) Consd. Melville Vetvill & Woodwaid, 

(19s0} PL 109 

5629. Add. Annotation :—As to (1) Folld. Kos- 
worthick v. Bosworthick (1926), 95 I. J.P. 
171. 

5630. Add. Annotations: Refd. Webster v. Web- 
ster (1926), 135 L.S.670; Scollick v. &collick 
(1927), 96 L. J. P. 06; Melvill 7. Welvill & 
Woodward, | 19380] P. 159. 

5643. Add. Annotation :—As to (1) Consd. Hyman 
v. Hyman, [1929] A. C. 601. 

5650. Add. Annotations :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198; Scollick v. 
Scollick, [1927] P. 206. 








891 


Cases 5653—5781d. 


5658. Add. Annotation :—Refd. Webster v. Web- 
ster & Williamson, [1926] P. 198. 


5674. Add. Annotation :—Generally, Refd. Tallack 
v. Tallack & Broekema, (1927] P. 211. 








5680a. ——— —— ~ ——.]—ALEXANDER ». 
ALEXANDER (1929), 45 T. L. R. 193 ; 78 Sol. 
Jo. 127, : 

5680b. Power in favour of after-taken 


spouse & issue of second marriage—Accelera- 
tion—Notwithstanding benefit to guilty party.] 
~—The operation of a power in a marriage 
settlement for the resettlement of the trust 
funds of a surviving party to the marriage 
upon his or her after-taken spouse & the 
children or issue of his or her subsequent 
marriage may be accelerated in the event 
of the dissolution of the marriage so far as to 
become effective without actual survivorship 
& during the lifetime of the other perey: 
By varying the settlement accordingly the 
ct. may effect this acceleration for the 
benefit not merely of an innocent party but 
also for that of a guilty spouse on the basis 
(inter alia) of the interest of the children of 
the dissolved marriage, in the opinion of the 
ct. being adequately protected by the terms 
& conditions of the acceleration.—ALSTON v. 
ALSTON, [1929] P. 811; 98 L. J. P. 155; 141 
L. T. 542; 46 T. L. R. 642; 73 Sol. Jo. 544. 


5686. Add. Annotation :—Distd. Webb ». Webb, 
[1929] P. 159. 


5688. Add. Annotation :—Consd. Webb v. Webb, 
[1929] P. 159. 


5688a, -— - —-——.]—By a marriage scttle- 
ment the settled fund of a wife who had 
obtained a dissolution of the marriage was 
held in the absence of issue in trust, if the 
husband survived her, to yield him a specified 
income for a term with an absolute interest 
in a part of the corpus & subject thereto for 
her next of kin absolutely & if the wife sur- 
vived, for her absolutely. The ct. ex- 
tinguished the interest of the husband in his 
wife’s fund, but refused to order the fund 
to be reconveyed to her freed from the trust 
for her next of kin so as to extinguish their 
interest.—WEBB v. WEBB, [1929] P. 159; 
98 L. J. P. 72; 140 lL. T. 692; 457. 1. R. 
223; 73 Sol. Jo. 174. 


5601. Add. Annotation :—Distd. Webb v. Webb. 
[1929] P. 159. 


5700. Add. Annotation :—-Refd. 
Bosworthick, {1927] P. 64. 


5718a. Interests of volunteers.|—PrRINSEP 
PRINSEP, No. 5625b, ante. 


57380a. -—— -J—TAYLOR v. TAYLOR (1926), 
161 L. T. Jo. 236. 


5752. Add. Annolation :——Refd. Jagger v. Jagger, 
[1926] P. 93. 


5760a. Hearing in camera—— Whether ordered— 





Bosw ort hick 


wv. 
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v. ROBERTSON & Bott, Re ISSUE, ROBERTSON 
v. ROBERTSON (1928), 72 Sol. Jo. 585. 


5760b. Jurisdiction of registrar—-To inquire into 
matters antecedent to decree absolute.}— 
Where a wife had obtained a decree absolute 
of divorce & on her petition for variation of 
settlements the resp. raised the plea that it 
had been a collusive divorce, the registrar 
held that he could not inquire into such 
matters nor accept evidence thereon :— 
Held : on submission of the registrar’s report 
to the president, the registrar had no juris- 
diction to investigate those matters ante- 
cedent to the decree absolute.—-MORRISS v. 
Morniss (1930), 143 L. T. 776. 

5766. Add. Annotation :—Folld. Gilbert v. Gilbert 
& Boucher (1927), 43 T. L. R. 589. 


5770. Add. Annotation :—Refd. Bosworthick v. 
Bosworthick (1926), 136 L. T. 211. 


5773a. —— - »-}— DAVIES v. DAVIES 
(1929), 73 Sol. Jo. 569. 

5781a. Child born before marrlage.]|—In a divorce 
suit, to which only the husband & wife were 
parties :—Held: an order giving to the 
husband custody of the child of the parties 
born before the marriage must be refused, as 
the ct. was not competent to find the facts 
necessary to make the child a legitimated 
child by virtue of Legitimacy Act. 1926 
(c. 60).—BEDNALL v. BEDNALL & SHIVUS- 
SAWA, [1927] P. 225; 96 L. J. P. 150; 137 
lL. T. 6382; 43 T. L. R. 5699; 71 Sol. Jo. 453. 

Annotations:— Folld. Green v. Green, [1929] P.101. Refd. 

Jones v. Jones (1929), 98 L. J. P. 74. 

5781b. -]—The ct. has no jurisdiction to make 
an order for custody in divorce proceedings, 
in the case of a child of the parties who was 
born béfore their marriage & had not been 





eee 








declared legitimate, in accordance with 
Legitimacy Act, 1926 (c. 60). The word 
‘“‘chidren’”’ in Jud. (Consolidation) Act, 


1025 (c. 49), s. 193, means legitimate children. 
Petitioner was given the ‘‘ care & control ”’ 
of the child by a direction of the ct., made 
under the gencral jurisdiction of the High 
Ct. in respect of mfants.—GREEN v. GREEN, 
[19290] P. 101; 98 L. J. P.58; 140L. T. 93; 
sub nom. G. v. G., 45 T. L. BR. 73 73 Sol. Jo. 
111. 
-tnnotation :- Folld. Jones v. Jones (1929), 98 L. J. P. 74. 


5781c. S. P. JONES v. JONES (1929), 98 L. J. P. 
74; 140 L. T. 647; 45 T. L. R. 292; 73 
’ Sol. Jo. 192. 
5781d. - Adopted child.| ‘The decision in Jones 
v. Jones, No. S7T81¢e, & Creen v. Green, No. 
5781b, whereby the ct. is debarred from 
pronouncing, in a matrimonial cause, an 
order for custody of a child of the parties 
born before wedlock. does not apply to an 
adopted child, & in this undefended nullity 
suit the wife petitioner was granted an order 
for the custody of a child adopted by the 
parties after the ceremony of marriage.- 





Question involving legitimacy.]— ROBERTSON | 


MARTIN (OTHERWISE CRAWLEY) v. MARTIN 


PART XIII. SECT. 22, SUB-SECT. 6.— 
A. (a). 


==. Children removed from juris- 
diction—-Order walid according to law 
of place of residence.}— Where the hus- 
band is domiciled in Alberta at the time 
an action for divorce is b » the 
Supremo Ct. of Alberta has jurisdiction 
in such action to make an order award- 
ing the custody of the children to tho 


mother, even though they have been 
removed by the father to a fore 

State & are residing therein at e 
timo of the appln. for the order; & will 
where the merits warrant it make such 
an order provided it appears that 
under the laws of said State the order 
will be recognised os valid by the cts. 
thereof.—-GOFORTH v. GOFORTH, (1929) 
1 a R. 58; [1928] 3 W. W. R. 483. 
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PART XIII. sae 4 SUB-SECT. 6.— 


* ( ). 
sb. Guilty wife.}—Although in a 
husband’s action for divorce he was 
found entitled to a decree on the ground 
of adultery, the wifo was, in view of all 
the circumstances, given tho custody 
of the children & maintenance for them 
& herself dum sola et casta vizxernt.- 
LILLIE vw. LILLIE, (1926) 1 D. L. R. 
866: [1926] 1 W. W. R. 208; 20 

Sask. L. R. 442.—CAN. 


Vol. XXVII..—Husband and Wife. Cases 5781d—59965a. 


(1930), 142 L. T. 560; 46 T. L. R. 257: 74 
Sol. Jo. 216. 


5781¢e. To vary order of magistrate made under 
Guardianship of Infants Acts.]—VIGcon v. 
VIGON & KUTTNER, [1929] P. 245: 99 
L. J.P. 9; 141 L. T. 298; 93 J. P. 112, n., 
O. A. ; subsequent proceedings, 141 L. T. 610. 

5781f. —-_—.]—VIGON v. Vicon & Kurrner (1929), 
90 L. J. P. 9; 141 L. T. 610; 45 T. L. R. 
641; 038 J. P. Jo. 524; 27 L. G. R. 766; 
previous proceedings, [1929] P. 245, C. A. 

5792a. Father’s disobedience to decree for 
restitution of conjugal rights.}—There is no 
settled practice that after a husband’s dis- 





the absence of available assets, the onus lies 
upon the party against whom relief is sought 
to establish that fact.—CAPRON v. CAPRON, 
[1927] P. 243; 96 L. J. P. 151; 187 L. T. 
088; 43 T. L. BR. 6673; 71 Sol. Jo. 711. 


5959. After this case add 





: -}—Sce, also, EXECUTION, Vol. XXI., 
p. 594, Nos. 1761-1768,."" 


5968. Add. Annotations :--As to (1) Refd. Allison 


v. Allison, [1927] P. 308; Burrowes v. Bur- 
rowes (1929), 141 L. T. 201. 


5980. Add. Annotation :--Consd. Burrowes v. 


Burrowes (1929), 141 L. ‘I’. 201. 


obedience to a-decrec: dor eeatitution of 5998. Add. cinnotation : -Refd. Fanshawe v. Fan- 


conjugal rights, the custody of children 
should be refused to the husband or given 
to the complaining wife. The paramount 
consideration must be the welfare of the 
children.—W. v. W., [1926] P. 111; 95 
L. J. P. 563 1385 L. T. 383; 42 T. L. R. 470. 
5802a. ——— Discharge of inchoate order.] —Vicon 
v. Vieaon & Kurrner, [1929] P. 215; 99 
L.J.P.9; 141 L. T. 293; 93 J. P. 112, n., 
C. A.; subsequent proceedings, 141 L. T. 610. 
5821a. Applications for special payments Pro- 
cedure.|—After a final decree of dissolution 
of marriage, although orders for the custody 
& maintenance of the children of the dissolved 
marriage have been made & remain in 
existence, the ct. has jurisdiction, under 
Supreme Court of Judicature (Consolidation) 
Act, 1925 (c. 49), s. 193 (1), to entertain 
applications for special payments, additional 
to those already ordered, 1n respect of the 
children. The proper procedure is for the 
person having the custody of the children 
to proceed by way of judge’s summons 
under Matrimonial Causes Rules, 1024.9. 741A. 
EYRE v. Eyre (1930), 09 L. J.P. 64; 142 
L. J. 560; 46 'T. L. R. 268; 71 Sol. Jo. 466. 
5927. Add. Annotatewn :—Consd. Cotton v. Heyl, ' 
[1930] 1 Ch. 510. | 
5957a. -]—l’rocess of sequestration m 
the Divorce (Ct. is governed by Matrimonial 
Yauses Rules, 1924, r. 79 (a), & not by 
R. S. C., Ord. 43, r. 6. According to the 
former a writ of sequestration is a remedy | 
for non-payment of a sum of moncy at the 
time appointed, & is appropriate to the case 
of non-payment of an instalinent of alimuny. 
If it 1s contended that the issue of the writ | 
would be futile or unreasonable by reason of 


lr nn a TT 
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PART XIIL SECT. 22, SUB-SECT. 6.— Hume, [1926] 8. C. 1008.—SCOT. 
A. (¢). PART XII. sacle SUB-SECT. 6. 


8791 i. Interests of children — & 
parents.)—A wife obtained a decree of pi 
divorce for adultery in an action which 
also contained a conclusion for the 
custody of the two pupil children of the 
marriage. The Lord Ordinary, regard- 
ing tho question solely from the point 
of view of the children’s welfare, 
awarded the custody to the father :— 
Held: (1) Guardianship of Infants Act, 
1925 (c. 45), #. 1, recognised & pro- 
ceeded upon the existence of rights & 
preferences in the spouses to the cus- 
tody of their children, & ite effect was 
not to abolish those rights & Ere: 
ferences, but to provide that the 
should not be enforced if the result 
would be adverse to tbe children’s 
welfare; (2) the wife, ant innocent 


use, had a p 
Custody of tho children 








° 


Ww. W. i. 649.—CAN, 


EE Ce 


5995a. 


Ae ; ‘one Bed wand by . vie | 
Reader al CU uuthncee 4 a icant | instulments —#eld: payment of ali 
to disentitic her to access to or even 
to the custody of the children. Thect. 
will have regurd to the particular cit- 
cumstances of each case, always bear- | 
ing in mind that the benefit & the 
interest of the infant is tho paramount 
consideration.—BoOLron 
(1928) N. Z. L. R. 473. —N.Z. | 
| 


PART XIII. ache 23, SUB-SECT. 3. — 


vt BoLiors, 


ei, ——.)-—An order for wterrm ala 
mony may be enfore d by execution. w alternatively for divorce, to grant 
McC.LuskY v. MecCrusky, [1925] 2 9 an injunction restraining resp., until the 


shawe, {1927} P. 238. 

Restraint from receipt of dividends - 

Until payment of costs.]---A wife was granted 
a decree of judicial separation on the ground 
of her husband's cruelty in an undefended 
petition, & an order for permanent alimony 
for herself & her four children was mado at 
the rate of £950 a year. he husband had 
capital of at least £40,000. When each 
instalnient of alimony became due he adopted 
an attitude of passive resistance, & on three 
successive occasions she secured payment 
only by execution on her husband's house- 
hold effects, & on one occasion she secured 
a charging order on certain of his securities 
for the payment, of a monthly instalment 
accrued due. Therefore she apphed for an 
order to secure, under the control of the ct. 
or of a receiver, sufficient of the husband’s 
capital from which payments of the monthly 
instalments could be anade to her as they 
became due. The judge held that owing 
to a defect in the matrimonial law the ct. 
had no power to grant the rehet asked for. 
The summons must be disinuwsed, but the 
husband would pay the wife’s costs :— Held : 
under the Jaw as 1t now stood, the husband 
could not be treated as in contempt with 
regard to future payments, but as he was in 
contempt as regards past payments & had 
expressed an intention to disobey the order 
for alamony as regards future payments, the 
ct, while not overstepping the proper 
limnitations with regard to future payments, 
would make an order restrauwing him from 
receiving any dividends in respect of invest- 
ments to the extent of £305 18s. Sd., being 
the amount of the arrears of alamony & costs, 
directing that the solr. of resp. should receive 
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airt, 1872 (c. 67).] Resp. was ordered 
to pay to petitioner, allmony pendente 
faite, wayments to be made weekly. 
Petitioner brought & susnmons for an 
order that deft. should be committed 
tu prison for failing to pay such weekly 


mony gpendente lite can be enforced 
by  finpilsoranent under Debtors 
(ircland) Act, 1872, 6 6, & such im 
prisonment can bo awarded, in one 
order, in respect of default iu payment 
of more than one fnstualment. TEES 
vw. Ties, [1930] N. 1. Lu6. -IR. 


PART XII. SECT. 24, SUB-SECT. 1. 
6996 i. As lv whal mutters granted 
Restraint from motlestatun.] The ct. 
has jurmedictivn. in an undefended suit 
sought by a wife for judicial] separation 


hearing of the suit, from molesting 


; (3) on th etitioner by going to & remaining in 
facta she was, from the aot of view PART XIll. SECT. 23, SUB-SECT. 3. petitioner's hours. ~MULLENS v. MUL- 
of the children’s welfare, as suitable B. (a). LENS, (1928) V. L. BR. 553 [1928] 
@ guardian as the father.—Home v. 5913 i. —— -— Jxbtors (Ireland) } Argus L. ht. 6.- -AUS. 
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the dividends & pay the same to the 
petitioner, & would give liberty to apply in 
chambers in regard tu future arrears.—BuUR- 
ROWES v. BurRRowezs (1929), 141 L. T. 201; 
45 T. L. R. 401, 0. A.3 reversing 8. OC. sub 
nom. B. v. B., 73 Sol. Jo. 334. 

5995b. ——— Until payment of alimony.] - 
BURROWES v. BURROWES, No. 65995a, ante. 

6005. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 288. 

6006. Add. Annotation :— Refd. Fanshawe v. Fan- 
shawe, [1027] P. 238. 

6006a. —-—.|— The ct. will interfere by way 
of injunction to restrain a husband from 
dealing with his property so as to defeat an 
order for costs or alimony pendente lite, when 
the amount of the latter has been fixed & an 
instalment of it is already due & 1n arrear, 
but will not so restrain him in respect of 
instalments of alimony to become due at 
a future date.-—- FANSHAWE v. FANSHAWE, 
,[1927] P. 2388; 96 L. J. P. 133; 137 L. T. 
496; 43 T. L. R. 666; 71 Sol. Jo. 762. 

6011. Add. Annotation :—Refd. Fanshawe v. Fan- 
shawe, [1927] P. 238. 

6012a. ——.]—FANSHAWE v. ANSHAWE, No. 
6006a, ante. 

6026a. -J—Petitioner, in 1919, went 
through, a ceremony of marriage with resp. 
In 1923 resp. was convicted of bigamy, she 
having been lawfully married tc A. on 
Dec. 26, 1908, which marriage was still 
subsisting. The ct. pronounced a decree 
nist of nullity, & under the powers conferred 
by Jud. (Consolidation) Act, 1925 (c. 49), 
s. 183 (1), allowed petitioner to apply for the 
decree to be made absolute after the expira- 
tion of one month.—OsBorNn +. OSBORN 
(OTHERWISE Ivi.) (1926), 70 Sol. Jo. 388. 

6042a. -——. Application for substitution of alterna- 
tive decree—Judicial separation.|—Circum- 
stancesin which such TTS was granted. 

















—RocH v. Rocn (1926), 161 L. T. Jo. 395. 

6080. Add. Annotations :—Mentd. Jacobson 2, 
Frachon (1927), 138 L. T. 386; Salvesen (or 
von Lorang) v. Austrian Property Adminis- 
trator, [1927] A. C. 641. 

6081a. —-—.]— R. v. LERESCHE (1887), 56 
L. J. M. C. 1385; 35 W. R. 805, D. C. 

6085a. Only one justice present throughout hearing 
—Validity of proceedings.|——On the hearing 
by justices of an application by a wife under 
Summary Jurisdiction (Separation & Main- 
tenance) Acts, 1895 to 1025, for a maintenance 
order, on the ground of her husband's wilful 
neglect to provide her with reasonable 





maintenance, there was an adjournment, | 


after four justices had heard evidence. 


PART XIII. SECT. 25, SUB-SECT. 3. 


6053 i. Nun-payment of custs—By 
petttuoner—Not valid ground.)—Held: 
the non-payment of the taxed costs of 
suit was not a sufficient ground on 
which to stay the granting of the decrec 
abaolu MoLLoyY vw. Monmuoy & 
Bure, [1929] S. A. S. R. 80.— AUS. 


+ Peteaes 


At. 


NINGHAM U. OUNNINGHAM, [1928] 8. C. 
(Ct. of Sess.) 790.—SCOT 


PART XIII. ree SUB-SECT. 2.— 


6098 i. ——— Refusal to cohabu—Afler 
tempurary separation.}—A husband & 
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the resumed hearing there were two justices 
present, only one of whom had been present 
at the first hearing, & they made an order 
against the husband :—Held:; the pro- 
ceedings were rendered null & void by there 
being present throughout only one justice, & 
the matter must go back to the justices.— 
Lewis v. Lewis (1928), 92 J. P. 88; 72 Sol. Jo. 
OUT 5 wu ade ue $23. 

applicant elect—Summons 
containing several grounds of complaint.]— 
Where a summons under Summary Juris- 
diction (Separation & Maintenance) Acts, 
1895 to 1925, claiming an order for main- 
tenance, non-cohabitation, & custody, con- 
tained two of the statutory grounds of 
complaint, namely, wilful neglect to provide 
reasonable maintenance & persistent cruelty, 
either of which, if established, would justify 
such an order being made, the justices have 
no right to put appct. to her election upon 
which ground only she will proceed. Both 
must be disposed of.—TYRRELL v. TYRRELL 
(1928), 188 L. T. 624; 92 J. P. 45; 26 
L. G. R. 188; 28 Cox, C. C. 485, D. O. 


6088. Add. Annotation : —Refd. Diggins v. Diggins 
(1926), 43 'T. L. R. 37. 
6004a. ———- -—--—- Traveller—Wife living with 
mother by consent.]|—A wife, whose husband 
was a traveller, by the tacit consent of both 
of them, lived with her mother. At the hear- 
ing of her summons on which she was granted 
a maintenance order on the ground of her 
husband's desertion, evidence was given to 
the effect that he had sent her money from 
time to time, & that for the six weeks pre- 
ceding the issue of the summons such money 
had in fact exceeded the 15s. a week ordered 
by the justices. Marital relationship had 
so taken place shortly before the issue of 
the summons. On an appeal by the husband 
against the order:—Held: there was no 
evidence of desertion, particularly in view 
of the tacit consent of both parties that the 
wife should live with her mother, & the 
justices were wrong in making the order 
they did make.—GRAEFF v. GRAEFF (1928), 
93 J.P.48; 27L.G. R.6, D.O. 


6098. Add. Annotation :—Refd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416. 


6099a. Occupation of separate rooms.]— 
A wife who continued to live in the same 
house as her husband & to take meals with 
him, applied for a summons for alleged 
desertion on the grounds that he treated her 
as nothing more than a servant, & insisted 
on their having separate rooms, & had refused 
to cohabit with her. The summons was dis- 
missed :—Held: the justices had rightly 


l i. . -}-Deserted Wives’ Main- 
tenance Act, R. S. S., 1920, s. 2 (2), is 
not exclusive on the question as to 
whether a ‘e m deserted 
within the meaning of the Act; but 
it is possible for a wife living 
from her husband to be “a marri 
woman deserted by her husband,’’ 
although the living apart is not due 














wife ugreod to scparate immediately to the husband’s | cruelty or to his 

PART XIII. SECT. 25, SUB-SECT, 4, “ter their marriage until the husband, neglect or refusal to eupply her with 

. . a constable in the Royal Ulster necessaries. If the hus a without 

sd. Decree wn undefended divorce Conrtubulary, had sufficient length of being | y cruel has left her & gone 

action—Decree in absence liable to sus- service to permit him to support his to live where she is a deserted wife ; 
pension.j}—Held: @ decreo in an un- wife. When the agreement expired she also is ad wife if he, witho 


defended action of divorce 


decreo mm absence to which Ct. of & 


his wife 


Session (No. 1) Act, 1838, a. 5, sppiled, maintain her :--Held: 
& it was, thereforo, competent to bring had 
a suspension of such decree.—CUN- TIMONEY, {1926} N. 75.—IR. 


the husband refused to cohabit with 
refused 


deserted the wife.—-TIMONEY v. 


& neglected to 


guil of such cruelt » bas 
ordered nar ban of the house where he 
the husband oontinued to de.—ScuwaBv. 
rt hade te amet {1929} 3 W. W. R. 
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dismissed the summons.-—STBVENs v. STEVENS 
(1929), 93 J. P. 120; 27 L. G. R. 8362, D. C. 


6099b. ——— ——_ eee ae, v. ToBIn (1930), 
94 J. P. Jo. 303. 


6108a. ——- ——- -—-  ——-.]—- Burkow vv. 
Burrow (1930), 143 L. T. 679; 94 J. P. 225; 
= L. G. R. 488, D. C. 


a ee ee 


-] -MEEK v. MEEK 
*(1980), 04 J. P. Jo. 56, D. C. 

6124a. ——— Termination of separation agreement— 
On bankruptcy of husband.|—-Drws v. DEwE, 
SNOWDON v. SNOWDON, No. 595a, ante. 

6124b. —— Fallure to continue payments under 
separation agreement.]—By an agreement of 
separation a husband undertook to pay his 
wife 17s. 6d. a week by way of maintenance, 
& the wife undertook that she would not by 
any means whatsoever endeavour to compel 
the husband to allow her any alimony or 
maintenance other than the above sum of 
17s. 6d. a week. On the husband failing 
to continue payments under the agreement, 
the wife took out a summons under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1895 to 1925 for an order against her 
husband, on the ground that he had wilfully 
neglected to provide reasonable maintenance 
for her & her infant child. The justices 
dismissed the summons, holding their juris- 
diction was ousted by the undertaking of the 
wife, & the proper forum for her claim was 
the county ct.:—Held: as the payments 
under the agreement had not been main- 
tained by the husband, the justices had 
jurisdiction, &, it a case of wilful neglect were 
ploved, to make an order, at any rate for an 
amount not exceeding 17s. 6d. a week.— 
McCCREANNEY v. MCCREANNEY (1928), 138 
L. T. 671; 92 J. P. 44; 26 L. G. R. 185, 

6124¢c. |—FLETCHER t. FLETCHER (1928), 92 
J.P. 94; 26 L. G. R. 398, D. C 


6124d. ——— Must be negiect amounting to mis- 
conduct.]—-Before an order for maimtenance 
can be made by justices on the ground of 
wilful neglect to maintain, the husband must 
be proved to have been guilty of such wilful 
neglect as amounted to misconduct. —JOVEs 
v. JONES (1929), 142 L. T. 168; 46 IT. L. RR. 
33; 045. P. 31; 27 L. G. R. 771, D.C. 

6128. After this case add : _ 

-+ See, now, Summary Jurisdiction 

(Separation & Maintenance) Act, 1925 (ce 51), 

s. 1 (1) (4). 








PART XIII. SECT. e SUB-SECT. 2.— 


6121 i. Persistent cruelty — What 
amounts to.}—A husband who reflected 


complaint 
on his wife’s chastity & questioned 


1 W. W. R. 833; 37 Man L. Rt 337. L. R 337.— 
CAN 


se. What amounts to cruelty.) —Ou a 
by a married woman 
charging cruelty & neglect to main- 


6128a. Effect of separation deed.|- This was an 
ap = from the decision of a metropolitan 
ce magistrate dismissing a summons by 
: wife on the ground of wilful neglect to 
provide reasonable maintenance. She had 
entered into a common form separation deed 
which provided for the payment to her by 
the husband of £2 a week. The payments 
fell into ariears, & a judgment against the 
husband went unsatified. In the followmg 
year the wife entered into a deed by which in 
return for the payment of a limp sum to 
start he. m a new hfe mu Canada, both spouses 
covenanted (uitler alia) not to petition for 
Judiuial separation, restitution of conjugal 
rights, or A Pe orce, & the wile covenanuted m 
all respects to support & maintam herself 
& mdemnify her rae nd against all liabilities 
into which she might enter. 

The wife was paid the money & wont to 
Canada. She had a breakdown & returned 
to England. She summoned her husband 
for wiltul neglect, & said that he had become 
substantially better off. The summons was 
dismissed. Sheappealed: Held: there was 
no evidence to show whether or not the 
magistrate had considered himself bound by 
the effect of the ot ha 1on deeds to disiniss 
the summons. hether the later deed 
operated as a iinet release of the husband 
was still an open question. If had never 
been decided what was the effect on the 
magistrate’s matrimonial jursdiction under 
the Summary Junsdiction Acts of a wite’s 
agreement to waive maintenance. Order 
rescinded, so that the matter might be 
reconsidered by the magistrate. BURLON v. 
oe (1929), 142 L165; 91 3° PL 32, 

ae, 


6133a. Jurisdiction to make+- Qn summons for 
maintenance.) Where a wife under Summary 
Jurisdiction (Separation & Maintenance) 
Acts, 1805 to 1925, merely asks in her 
summons for an orde: tur maintenance on 
the ground of wilful neglect 10 18 improper 
fur justices to decree a scparation or inake 
an cider for the custody of children. —SMrin 
1. SMITH (1930), 47 T. L. KK. 98; 74 Sol. Jo. 
765; 28 L. CG. Mt. 644. 


6137a. ~- ~ Rule not applicable 
to wage-earners.} - ‘This was an appeal from 
a maintenance order granted to a wife by the 
justices on the ground that her husband bad 
wilfully neglected to provide reasonable 
_ ene nance. The husband was earnmyg £3 


eee ame ee eee 











of 10s & her tram fare to Adelaide 
almost eight inonths after she ia 
left him definitely refused tu take het 
ort her On these facts 
grontod relief for nese et 
but refused to grant 





to muintain, 


under Wives’ & Children wintenance 
ot rotechon Anu R. 8. MM. NOLS o, 306, 

8, 9, based on 6 Sanding of * ose. 
aistent t cruelt 


left home, being in fear of hua = Sub- 
sequently phe wrote suggesting recon- 
the letters were un- 


cillation, 
“The busband contributed 


tither by reduci the gy by 
suspending the order, or by directing 
payinents under it to cease alto aero 
- hzp. HOLUVEN (1929), 298. R. 


the paternity of thoir schitd, displayed | tain, evidence of violence towards the 7 
indifference to her physical welfare, | wife to enforce se intercourse SU tiGHaL et ad eee oe 
thréatened to put hor out of the house | during her periods, & of actual sexual shuuld have been found by the special 
& to do her bodily harm y ; wutercourse then enforced on her is | jiacistrate.- Mow AN ov.) MORGAN 
curtwe, iclated adoas “ad | STAMBRC iO aus, Come U8! | TORTS sede Aus, 
guilty of persistent crueity.—MoKIEk- PART XI. SECT. as SUB-SECT. 3. 
NAN 0. MCKIERNAN, (1926) 1 D. L. R. | PART XIII. SECT. 27, SUB-SECT, 2. — nt C. (a) 
558; > ylte26] ] Ww. Ww. R, 199; 35 dD. sf. Vanatum of Slee of ( frldron’ 4 
are 412.—CAN. 6126 {. Causing to leave d&: hve apart— | Court.)— After service of a pecition for 

——.]—R. v. GARDNER usband’s fatlure to pay DUNANCE livorce, a magistrate has Jurisdiction 
(ont. ) (1997), 4 47 Can. Grin. Cas. 180.— | during s ovide home. j- uw vary an order of a Children’s Ct. 
CAN. Applit., the husband, had, while | Wrecting the husband to Py, maa 

6121 ii, -——- —— eer order | intoxicated, threatened ‘his wife, & she | tenance for the support o. 
{ 


NEILSON, epg) 2 upheld. L. R. Ket 6; 11928) 


narhtebar to her support except 4 sum 
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ack or sup 
the magistra 


WY 46 N. 8. W. WwW. N. 194. cad AU s. 


6144a, -——- ———- - —. 


a week, & the wife, in addition to living rent 
free as a caretaker of flats, was earning from 
10s. to 158. a week as a waitress. The 
magistrates made an order that the husband 
should pay his wife £1 a week, & the order 
included a non-cohabitation clause. The 
husband appealed :—Held: the non-co- 
habitation clause was unwarrantable & 
must be struck out. The magistrates were 
well warranted in their conclusion that there 
was wilful neglect to mamtain. The con- 
ventional standard of maintenance in the 
Divorce Ct., one-third of the joint income, 
was not applicable to wage-earners. The 
allowance was reduced to 106. a week.— 
JONES (A.) v. JoNES (D. L.) (1929), 142 L. T. 
167; 04 J.P. 80; 27 L. G. R. 768, D. C. 
};-ANSELL v. ANSELL 
(1930), 04 J. P. Jo. 410, TD. C. 





6147a. Refusal of wife to live with husband— 


Without good reason—Effect of.]—-Under 
Summary Jurisdiction (Married Women) 
Acts, 1895 (c. 39), & 1925 (c. 51), the ct. will 
find great difliculty in granting a wife’s 
application for maintenance where she has 
disclaimed her proper obligations to her 
husband & has without good cause refused 
to live with him.— WEATHERLEY  v. 
WEATHERLEY (1929), 142 L. T. 163; 94 J. P. 
38; 46 T. L. R. 28; 73 Sol. Jo. 730; 28 
L. G. R.1, D. C. 


615i4a. ———- On summons for mainteaance.] - 


Smitu v. Saurru, No. 61338a, ante. 


6161. Add. Annotation :—-Consd. Price v. Price 


(1927), 43 T. L. R. 609. 


6164a, ———- — —- —-—.]- -A complaint by a wife 


against her husband for wilful neglect to 
maintain her or her infant child need not, 
under Summary Jurisdiction Act, 1848 (c. 43), 
s. 11, be brought within six months from the 
time when by such neglect he caused her to 
live separately & apart from him, inasmuch 
as by Summary Jurisdiction (Separation & 
Maintenance) Act, 1925 (c. 61), s. 1 (1), the 
complaint may now be made notwithstanding 
that the ncglect has not caused her to leave 
& live separately & apart from him.—PRIcE 
eo ae aie 43 T. L. R. 609; 71 Sol. Jo. 
i 2» e . 


6177a. -—- Four summonses dismissed - Fifth 


summons on same cause of complaint. ]— 
On an appeal by a husband from an order 
directing him to pay his wife £1 a week for 
inaintenance on the ground of his desertion, 
il was shown that four previous summonses 
taken out by the wife in the same ct. for 
desertion had been dismissed, & that the 
fresh proceedings disclosed no new facts. 
The order was discharged on the ground of 
res judicata.—WaALL v. WALL (1930), 94 J. P. 
awh 04 J. P. Jo. 303; 28 L. G. R. 477, 
me 


6179a. —— .]—<A wife's right to claim & obtain 


an order for maintenance from a bench of 
justices under Summary Jurisdiction (Separa- 
tion & Maintenance) Act, 1925 (c. 51), is not 
necessalily barred by a deed of separation 
which makes an allowance for her mainten- 


6233a. 
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deed whether she is or is not deprived of that 
right.—Dieains v. DiaGins, [1927] P. 88; 
96 L. J. P. 14; 1386 L. T. 224; 90 J. P. 208; 
48 T. L. R. 37, D.C. 


nation = Reld. McCreanney v. McCreanney (1928), 138 
6188a. Power of magistrates—To make applicant 


elect—Summons containing several grounds 
of complaint.)—-TYkRELL v. TYRRELL, No. 
6085b, ante. 


6188b. Husband without legal representative - 





Whether ground for appeal.|—LEsLIEK v. 
LESLIE (1930), 94 J. P. Jo. 303. 
6191a. ——— ——— ——— What amounts to—Cross- 


examination of husband.|—-Where a_ wife 
seeks a separation & maintenance order on 
the ground of her husband’s desertion, & 
the only evidence given is that of the husband 
& the wife, then the husband’s evidence in 
cross-examination may be corroboration of 
her evidence so as to justify the justices 
in making an order.— WILLIAMS v. WILLIAMS 
(1928), 93 J. P. 32; 27L. G. R. 4, D.C. 


6192a. --—— Statement by probation officer - 


Otherwise than as witness.])—In a case in 
which a wife summoned her husband for 
desertion the justices adjourned the hearing 
with a view to the probation officer using 
his good offices to effect a reconciliation. At 
the resumed hearing he informed the ct., not 
as a witness, that his efforts had been fruit- 
less, & in the course of his statement expressed 
a favourable view as to the character of the 
husband. The justices refused to make an 
order, & on the wife’s appcal it was urged 
that the justices’ minds were biased in favour 
of the husband by the probation officer’s 
improper & unsolicited testimonial :—Held : 
the justices were entitled to come to their 
decision on the evidence. The note of the 
proceedings contained no reference tu any 
observations by the probation officer & no 
extraneous evidence should be allowed in 
the Div. Ct.— CE v. PEARCE (1929), 93 
J.P. 64; 27 L. G. R. 364, D. C. 


6217a. Adjourned hearing before -different Justices 


-——Only one justice present throughout whole 
hearing—vValidity of proceedings.|—-LEWIs v. 
Lewis, No. 6085a, ante. 


6230a. ——— Attachment of husband’s income— 


Discharge of maintenance order.}—Where 
a maintenance order under Summary Juris- 
diction (Married Women) Act, 1895 (c. 39), 
has been discharged on the ground of the 
wife’s adultery, she may nevertheless enforce 
payment of arrears accrued due down to the 
date of discharge & obtain an order for the 
attachment of her husband's income. Such 
an order is not an order ‘‘ under this Act ”’ 
within Summary Jurisdiction (Married 
Women) Act, 1595, s. 6.—OUTERBRIDGE v. 
OUTERBRIDGE, [1927] 1 K. B. 368; 96 L. J. 
K B. 74; 186 L. T. 303; 90 J. P. 204; 43 
T. L. R. 33; 70 Sol. Jo. 1113; 28 Cox, C. C. 
281, D.C. 

Made in Dominion—Maintenance 
Orders (Facilities for Enforcement) Act, 1920 
(c. 88).]—A married woman obtained in a 





ance, but it must depend on the terms of the 


police ct. in Australia a maintenance order 


° 7 __ | been divorced u ct. of summary juris- {| the mother, but by an officer of the 
PART XIII. BEC : os SUB-SECT. 3. diction has no jurisdiction to make an | Children’s Relief & Public Welfare 
. . Board.— ALDERMAN ¥. KEMP, [1928] 
pi. -—- .ifter deroree.J- Where the | their maintenance at the father, | S.A. S. R. 4.—AUS. 
parents of two legitimate children have | although the complaint is not laid by 
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against her husband ordering him to pay 
£5 10s. per week for her & her child’s TABIAteN 
ance. An application was subsequently 
made by her to a ct. of summary jurisdiction 
in England under the above Act to confirm 
that order as against her husband who was | 
no evidence was submitted to the justices on 
behalf of the husband. The justices con- 
firmed the order with the modification or 
variation of substituting £2 10s. per week, 
2.¢., £2 for the married woman & 10s. for the 
child, in licu uf £5 10s. per week, they being 
of opinion that they were bound to reduce 
the amount payable under the order to the 
limit prescribed for such orders made by a 
ct. of summary jurisdiction under Summary 
Jurisdiction (Married Women) Act, 1895 
(c. 39): —Held: (1) the justices had power to 
state a case for the opinion of the K. B. Div. 
on the question whether they were right in so 
deciding ; (2) they were wrong in holding 
that in dealing with an order under the above 
Act of 1920 they were bound to limit the 
amount payable to the sum prescribed for 
orders made under the above Act of 1895. 
(3) The expression ‘* Summary Jurisdiction 

Acts’”’ in sect. 7 of the above Act of 1920 
docs not include Summary Jurisdiction 
(Married Women) Act, 1895 (c. 39) (Avony, 
J.).— PKAGRAM v. PEAGRAM. [1926] 2 K. B. 
165; 051. J. IK. BK. 8193 135 L. 'T. 483° 90 
J.P. 136; 42 T. I. R. 530; 70 Sol. Jo. 
670; 28 Cox, C. C. 218, D.C. 

6236. After this case add ‘ See, now, Criminal 
Justice Administration Act, 1914 (c. 58), 
s. 32 (1).” 

6241a. After this case add “-—-~— -— - -----.] -- | 
See, now, Summary Jurisdiction (Separatio | 
& Maintenance) Act, 1925 (c. 51), 8. 2 (2).’’ 

6242. .tdd. Annotation: Distd. Pastre ev. ie 
[1930] PL so, 

6242a. By consent of parties. | 
e Briere (1980), 98 2. PS do. oe. | 

6242b. ——— Effect of—On right to recover arrears 

of maintenance.]—OUTERBRIDGE v. OUTER- | 

BRIDGE, No. 6230a, ante. 

6250. Add. Annotations :—As to (1) Apld. Outer- 
bridge v. Outerbridge (1926), 90 J. P. 204, 
Refd. Peagram v. Peagram, [1926] 2 h. B. 


y 
MBERT 


165. 
6250a. Necessity for strict | 
proof.| In this case justices refused to dr 


charge a maintenance order which they had 
made on the ground of the husband's cruelty. 
The husband had apphed for discharge of 
the order on the pround that sinee the order 
the wife had committed adultery. The 
justices found that the husband conduced to 
his wife’s adultery by his failure to heep up 
-payments under the order, & refused to 
discharge it. The husband appealed : 
Held: the justices were not: Warranted on 
the facts im finding conduct conduciny, | 
whieb must be strictly proved & mitust be 
the direct cause of the adultery. Appeal 
wlowed A orginal order discharged. — 
NorRRTS tt. Norris (1980), 94 0. Po 7s 2a 
fos Ce Hs 183. 

6250b. ———- — — ——.,—-Observations upon the 
administration of the jurisdiction conferred 
on justices by Summary Jurisdiction (Married , 
Women) Act, 1895 (c. 39), s. 7, as amended | 


J.S. 
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by Summary Jurisdiction (Separation 
Maintenance) Act, 1025 (¢. 51), 5. 2, to dis- 
charge a maintenance order on proof of the 
wife's adultery. BRoADBENT ¢r. BROADRENYT 
(1027), 487. L. 1. 186, DP. €. 

6250c. > - imo for 
A complaint under Summary Jurisdiction 
(Married Women) Act, 1895 (c. 30), 8. 7, that 
womarried woman has committed adultery, 
in subject to the six months’ limitation im- 
posed by Summary Jurisdiction Act, 1818 
(ec. 45), 8. 11. 

A wife obtained an order for separation & 
an allowance in 1922, In 10206 justices pur- 
ported to discharge the order by reason of 
adultery of the wite found by them to have 
been committed in 10S: Meld: the justices 
had exceeded their jurisdiction, WALLER vo. 
WALLER, [1927] P. 1513; 901. 0. P2583 136 
lL. TP. 5423 13 RL. R. 28593 ° 71 Sol. Jo. 


23825 28 Cox, ©. 6, s20, DD. 6 
Annotation: Refd. Dutcher. Duteh (oes), fo Mob. Res. 
6250d. - - -} aA) husband, in 


secking the rescission of a maintenance order 
on the ground of the wife's subsequent 
adultery, must make his complaint within 
six months of the alleged act of adultery, or 
within six months of his hnowledye, or his 
means of acquiring the knowledge, of the 
alleged act. Durcu or. Durer (1028), OS 
LJ. Potts tod. Peaeb; OB PL Lo7; 456 
TL. R333 72 Sob. do. 706, 
6250e. Particulars of adultery.) — 
A wife had obtained an order under Summary 
Jurisdiction (Separation & Maintenance) 
Vets, 1895 to 1925, that her husband should 
pay her 30s. a week by way of maintenance, 
Nhe order did not contain a non cohabitation 
clause. Subsequently the husband took out 
a summons ashing that the order for main- 
tenance should be discharged, on the ground 
that the wife had committed adultery. ‘The 
husband gave evidence that, since the date 
of the maintenance order, his wife had piven 
bith to a child, & of non-acce 4 on his part. 
This wap the only evidence of adultery. 
The justices found that the wife had committed 
adultery, & discharged the weekly order for 
maintenance :~ Feld: (1) the evidence of the 
husband of non-acecss to bastardise his child 
was not admissible, & the justices’ order dis- 
charging the maintenance order must be 
set aside 3; (2) in proceedings under Suramary 
Jurisdiction (Separation & Maintenance) Acts, 
1805 to 1025, if there is a charge of adultery, 
the act or acts of adultery should be specified 
with particulars, if possible, of the place where, 
the time when, & the name of the person with 
whom it is alleged the adultery has been 
committed.—Boston v. Boston (1928), 138 
I. T. 647; 92 J.P. 443 260 0. G. 2. 183. 
6251a. Revival of order.) (1) A separation order 
granted to a wife, & made under Suunmary 
Jurisdiction (Married Women) Act, [885 
(c. $Y), 4. 5, upon cause being shown upon 
tresh evidence to the satisfaction of the ct., 
it the order has been discharged by the 
justices, may be revived by them under 
Criminal Justice Administration Act, 1914 
(c. 58), 8. 80 (3). (2) A finding of adultery 
against a wale by justices is not conclusive, 
whereas a subsequent finding by a judge of 
the High Ct., that the adultery alleged was 
not cummitted, is conclusive. Such a finding 
by a judge of the High Ct. is a new fact, & 


ry 
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the nature of his finding is also a new fact, 
& both these facts are ‘fresh evidence ”’ 
within the statutes.— PRATT v. PRATT (1927), 
06 L. J. P. 1238; 1371L. T. 491; 43 T. LL, it. 
523; 71 Sol. Jo. 433; 28 Cox, O. C. 413. 


6252. Add. Annotations :—Refd. Colchester v. 
Peck (1926), 1385 L. T. 32; R.v. Copestake, 
Ez p. Wilkinson (1926), 90 J. P. 191. 


6255. Add. Annotations :—-Refd. Colchester vv. 
Peck, [1926] 2 K. B. 366; R. v. Copestake, 
Ex p. Wilkinson, [1927] 1 K. B. 468. 


6255a. ——- ———.] PRATT v. PRATT, No. 625la, 
ante. 


6271. Add. Annotation :—Refd. Mart v. Mart, 
[1926] P. 24. 


6272. Add. Annotation :— Distd. Peagram v. Pea- 
gram, [1926] 2 K. B. 165. 


6275a. ——— Order made in Dominion.]—Pra- 
GRAM v. PEAGRAM, No. 6233a, ante. 

6288a. ———.]—-PEARCE v. PEaRCK, No. 6192a, 
ante. 

6286a. —— — -.]—JONES (A.) v. JONES (D. J..), 
No. 6137a, ante. 

6286b. To rescind order—Dismissing summons. }— 
BuRTON 1. BuRTON, No. 612a. ante. 

6800. Add. Annotation:—Distd. Fletcher 
Fletcher, [1928] P. 20. 


6300a. ——- Wife’s appeal.|—A wife who has 
failed in her application before justices for a 
maintenance order on the ground of her 
husband’s desertion, is not entitled to an 
order against her husband for security of the 
costs of her appeal against the justices’ 
decision.— FLETCHER 7. FLETCHER [1928] P. 
20; 97L.J.P.1; 188 L. T. 135; 91 J.P. 208; 
44T.L.R.13; 71 Sol. Jo. 846. 
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INCOME TAX. 


Part 1——Administration. 


Sup-srcr. 1.—IN GENERAL (Vol. XXVIII, p. 5). 
Add the following case :— 


9a. Delivery of lists by person in receipt of income 
belonging to others—Duty of bank.] — A.-G. 
v. NATIONAL PROVINCIAL BANK, Lrp. (1928), 
44 T. L. R. 701. 

10. Add. Annotation :—Retfd. Pickford v. Quirke, 


Pickford v. I. R. Comrs. (1927), 138 L. T. 500, 


SeEcT. 1.—APPLICATION OF SCHEDULE (Vol. 
XXVITI., p. 6). 


iia. General rule.J|—(1) Income tax under 
Schedule A., as under every other Schedule, 
is assessed on profits & gains, & the test 
in regard to liability to tax under Schedule A. 
is not whether the person taxed had an 
independent ownership of the property, but 
whether he had profits & gains in respect of | 
his occupation. 


(2) A person who by a will is given a right 
of residence in a house rent free so long as 
he wishes, & who is in residence during the 
year of assessment, 18 assessable to incoma 
tax for that year under Schedule A. in respect 
of lus beneficial occupation; & the amount 
at which he is assessed must be included in 
a return of the total income for super tax 
purpuses in the following year. 

(3) When the right of residence is given to 
two persons jointly, it is for the Special Comrs. 
to fix the proportion of the total assessment 
applicable to each person, &, when such a 
tinding has been made, it should be accepted 
in any higher ct.—SHANKS v. INLAND 
REVENUE ComRs., [1929] 1 K. B. 342; 08 
L. J. K. B. 8tl; 140 L. 1. 1575; 78 Sol. Jo. 
76; 15.1. R. 285 1! Tax Cas. 249, C. A. 

Annotations: ts to (2) Consd. Sutton Yan ltevenue 


Comrs, (1929), 461. © dt. 065.) Apprvd. [oof Conmims.e. 
Miller, (dose, 4 C v2. 


af Ot ate 


Part 11.—Schedule A. 


13. Add. Annotations :—Generally, Retd. Glenboig 
Union Fireclay Co. v. I. R. Comrs. (1922), 12 | 
Tax Cas. 427; Naval Colliery Co. (1897), Ltd. 
v. I. R. Comrs. (1928), 138 L. T.. 593; Ormond 


Investment Co. v. Betts, [19238] A. C. 143. 


Add. Annotation :—As fo (1) Consd. Shanks v. 
I. R. Comrs., [1929] 1 K. B. 342. 48 fo (2) 
Refd. Miller (Lady) vr. f. R. Comms. (1980), 15 
Tax Cas. 25. 

Right of residence given to more than one | 

person.] —SHANKS v. INLAND KIEVENUL 

Comrs., No. lla, ante. 

Annual value—House let in apartments.| 

Where a house or tenement is let in different 

apartments or tenements & occupied by two | 

or more persons severally, the annual value, ' 

under 1918 Act, Schedule A., No. VII., 

r. 8 (c), is the aggregate of the hypothetical , 

rack rents of the separate tenements, & not 

a hypothetical rack rent for the whole payable | 

by one who would then sublet its separate , 

tenements for the sake of profit.— WILLIAMS | 

v. SANDERS, [1927]2 K. B. 498; 96L. J. K. B. 

912; 137 L. T. 820; 43 T. L. R. 663; 11 

Tax Cas. 673. 

Annotation :—Reld. Embleton v. Norwich Union Life Insce. 
Soc., Norwich Union Life Insce. Soc. v. Embleton (1927), 
11 Tax Cas. 681. 

25b. Blocks of flats.|—Certain premises con- 

sisted of a number of blocks or buildings, 

each containing a number of self-contained 
flats which had separate entrance doors 
from the public staircase. The rents pay- 


15. 


24a 


25a. 








PART Il. SECT. 2, SUB-SECT. 1. 

26 il. --- — ———- —-—-.]- -The Finance 
Acts contain in cach year, except in 
years of revaluation, a provision that 
the annual value of property which 
has been adopted for the purpose of 


income tax under Sched. A. for one 
year shall be taken as the annual value 
of that property for the sasue purpose 
for the next year:—Held: this 
vision does not preclude an increase 
in the assessment or an additional firet 


able by the tenants included the payment 
of rates & taxes & the maintenanee, lighting 
& cleaning of staircases & the performance 
of various other services by the landlord : 

Held: (1) in accordance with 1918 Act, 
Schedule A., No. VIL, r. 8 (¢), one assessment 
must be made in respect of each block or 
building, & not a separate assessment in 
respect of each flat; (2) the allowance for 
repairs must also be made in respect of each 
building in accordance with Schedule A., 
No. V., r. 7; (3) the premises uot being let, 
at rack rent, in estimating the annual value 
the payinents made by the owner for rates, 


vtc., in the preceding year were to be 
excluded, as provided by Schedule A., 
No. IV., rv. 1.—Norwicr Unton Lire 


{INSURANCE SOCTETY v. EMBLETON, EMBLETON 
vy. NoRWICH UNION LIFE INSURANCE SOCIETY 
(1927), 137 L. T. 415; 11 Tax Cas. 681. 


innotations :-—Aa to (2) Folld. Towle ct Improved Industrial 
Dwellings Co (1930), 16 1. lL. RR. 409 — Generally, Retd. 
Williams v. Sanders, [1927] 2 K. B, 498. 


A co. owned t block of artisans’ 
dwellings which was in the metropolis & 
which consisted of sell-contammed flats. The 
dwellings were assessed in the valuation Tist 
as separate flats & not in groups, but the 
income tax assessment Wus made on the co, 
In respect of each group approached trom the 
street by a separate entrance, the amount 
of the assessment bemg arrived at by adding, 


| 


together the gross values shown ino the 
valuation Jist for each flat in the group. 
apsessinent under Lnceomoe Tax Act, 


1918, &. 125, where the origina] asess - 
raent gs found not to have included the 
whole annusl value.-~INLAND REVENT h 
CoMks, v. DICKSON, [1998] S.C. (Ct. 
of segs.) 752.--SCOT 


pro- 


899 


Cases 25c——54. 


25d. 


25e. Gross :value---Whether property included in 


28. 


29. 


36a. 


37. 


50a. 


ne een: 


PART Il. SECT. 2, SUB-SECT. 6. | 
sa. 


servanocy board was established by | able under that Sched.—InLaxp 
REVENUE COMRs, t. FORTH  CoN- 


platute to keep a river in a navigable 
condition & to contro! the navigation 
therein. 


! 

The consequence was that the allowance for 
repairs was reduced &, as the co. contended, 
that no allowance for voids or loss of rent 
could be claimed unless all the flats in a 
particular gruup were producing no rent. 
The co. contended that each flat ought to be 
assessed separately :-—Held: the applica- 
tion of Sched. A, No. VII., r. 8 (c), was not 
excluded in the Administrative County of 
London by the preliminary words of Sched. A 
as to the conclusive of the valuation list 
under Valuation (Metropolis) Act, 1869 
(c. 67), & each group of flats was to be 
assessed as one house & the assessment was 
properly made by adding together the values 
of all the flats in the group. Towns +. 
IMPROVED INDUSTRIAL DWELLINGS Co., [TD.. 
JOHNSTON UV. CONSOLIDATED LONDON PRO- 
PERTIES, LTD. (1980), 47 TT. b. Ro 74, CO. A. 

--——— Premium paid for lease.|—Held: the 
comrs. were entitled, in determining the 
annual value of premises, the lease of which 
had been assigned to applt., to take into 
account the premium originally paid by the 
assignor for the lease, plus interest thereon.— 
Daviiis v. ABBOTT (1927), 11 Tax Cas. 575, 
©. A. ; 


valuation list- Property in occupation of 
Crown -Computed annual value entered as 
ratablé value in valuation Iist.] J.zwis v. 
Hnay (1927), 11 Tax Cas, 723. 

Add. Annotation :—Refd. ry vr. Salisbury 
House Mstate, Lad. Pones ¢. City ot London 
Real Property Co. | P9sop A. OS 282. 

Add. Annotation: -Refd. Glenboig Union 
Kireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

—— -- -.] - Resp. board, which was con- 
stituted for the regulation & improvement | 
of the navigation of the upper portion of a | 
firth, was authorised to levy shipping dues, 
& these dues were its sole revenue :---Jleld : 
as the dues did not arise from “ property in 
lands, tenements, hereditaments, & herit- 
ages,” the board was not liable to be assessed 
in respect of them to income tax under 
WI8 Act, Schedule A., No. ITll., rn 3.— 
INLAND REVENUE ComRs, v. FortTit Con- 
SERVANCY BOARD, [1929] A. CL. 2183 98 
LJ. P.O. 84: 140 LT. 251; 98 3. P. 97; 
45 TM. 1. Re. S835 27 L. G. R. 1673 14 Tar 
Cas. 700, LH. 1. 

Add. Annotations ;: -Distd. I. BR. Comrs. v. 
Korth Conservancy Board, [1929] A.C. 213. 
Aplid. Curtis Brown, Ltd. oe. Jarvis: dlarvis 
e Curtis Brown, Ltd. (E920), EE Pax Cas. 78. 
--— Blocks of flats.}|——-NokW1CH UNION LIFE 
INSURANCE SOCIETY v. HMBLETON, ISMBLETON 
v. NORWICH UNION LIFE INSURANCE SOCIETY, 

No. 25b, ante. 


—_—_— Se + 





en ee 





aa oe 


heritages 


Conservancy bvoard.J~ A con- 


Wide powers were vested —SCOT. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


50b. -—-— Whether gross value in Valuation List 


of, 


54. 


ee 


within the 


: 


meaning of 
sehed. A.. & the board was not assess- 


BERVANCY BoaRrp, (1929) S.C. (HE. L.) 1. 


conclusive as to rent. ]|—Applts. were the owners 
of premises within the Metropolitan area with 
regard to which if was admitted that for the 
years to which the appeal related, 1921 25 & 
1925 -26, the actual rentals received exceeded 
the gross Sched. A assessments by more than 
the authorised reduction mentioned in 1918 
Act, rule 7 (2), No. V. Sched. A. They 
contended, however, that they were entitled 
to a repairs allowance under rule 7 (1), 
because (a) in view of the Valuation (Metro- 
polis) Act, 1869 (c. 67), no alterations merely 
in value of the hereditaments during the 
quinquennial period could during that period 
be taken into consideration for the purposes 
of rule 7 (2) (the repairs allowance had been 
granted for earlier years within the same 
quinquennial period 1921 22 to 1928-24) ; 
& (b) the gross value in the Valuation List 
was for all Income ‘Fax purposes conclusive 
of the annual value & must he treated as 
the rent of the premises within rule 7 (2). 
The General Comers. dismissed an appeal on 
these grounds against the assessments for 
the years 1924 25 & 1925 26. The eo. 
appealed: [eld :) applts. were not “entitled 
fo the allowance. METROPOLITAN PROPER- 
mies Co., Limp. oo DUNHAM (1929), TL Tas 
Cas. 710. 

Add. Annolalions :- -As to (2) Apld. I. R. 
Cours. vu. Glasgow Musical festival Assocn. 
(1926), 11 Tax Cas. 154; Scottish Woollen 
Teebnical College, Galashicls v. J. R. Comrs. 
(1926), 11 ‘Pax Cas. 189. Consd. Geologists’ 
Assocn. v. I. KR. Comrs. (1928), 114 Tax Cas. 
271; Sir G. Bo Hunter (1922) °C? Prust, 
Trustees vr. PR. Comuas, (1929), 14 Tan Cas, 
127. Refd. Chesterman v. Taxation Federal 
Comr., [1926] A. ©. 128; Guds’ Publue Day 
School Trust ¢. Ereaut (1930), 09 T. J. We BB. 
64:3; Re Hood, Pubhe Trustee ¢. Hood (1980), 
HS. T. 691: Luipaard’s Viei Estate & Gold 
Mining Co. et. E.R. Comirs., (P980TT NR. BL 593, 
Generally, Refd. [. Rt. Comrs. vo. Falkirk 
Temperance Cafe Trust (1026), LL Tax Cas. 
353: 1. RK. Comrs. v. Peeblesshire Nursing 
Assocn, (1926), 11 Tax Cas. 335 3. 1. R. Comrs. 
«. Yorkshire Agricultural Soc. (1027), 14 
T. 1. KR. 593; General Medical Council e. I. R. 
comrs., Mnglish Branch Council! of General 
Medical Council v. Same (1928), 07 1. J. KB. 
575. Mentd. Martin». Lowry, Martin v. I. R. 
Comrs,. [1926] 1 K. B. 550; Re Wiliams, 
Public Trustee v. Williams, [1927] 2 Ch. 283 ; 
Adamson v. Melbourne & Metropolitan Board 
of Works, [19290] A. C. 142; Re Grove- 
Grady, Plowden v. Lawrence, [1929] 1 Ch. 
557. 

Add. Annotation :—-As to (1) Apld. Salisbury 


House Estate v. Fry (1929), 98 L. J. K. B. 
722 











education, instruction & study in all 
branches of the industry.” Its income 
& property were dedicated to these 
objecta, & no profits could be distri- 
buted among its members. It owned 
& occupied a college at which classon 


in it to enable it to carry out its duties, 
but it did not own any property from 
which profits wero derived. Under 
pect. 44 of ita Act it levied dues upon 
ali pret ta entering the river within 
its jurisdiction. Having been assessed 
to income tax under Sched. A. No. ILL, 
Rule 3, upon the balance of thes dues, 
it appealed: Held@: the balance was 
not a profit, arising out of lands or 


PART II. SECT. 4, SUB-SECT. 1. 

sb. Company for advancement of 
tcoolien andusiry.J—A limited co., 
meombership of which was restricted to 
persons cngaged in the woollen in- 
dustry in Scotland, was formed * with 
ao view to the advancement of the 
woollen industry in Scotland, to pro- 
mote by means of a college systematic 


900 


were held for instruction in the prin- 
ciples & practice of woullen & worsted 
cloth manufacture. The students were 
fifteen years of age & upwarda, & paid 
fees for the courses of instruction :— 
Held: (1) the college was not a 
“public school’’; (2) the college 
buildings were “ heritages owned & 
peers BA by a charity,’’ & the co. was 
entitled to exemption under 1921 Act, 


58a. -—— Convalescent home for members of 


59a. 


etaanotadhion 
ireaut (ioe), bo TL 


60. 


62. 


62a. 


friendly society.|---An unregistered friendly 

society, of which there were over two million | 
members, had for its principal objects the 
relicf of distressed members & the widows & 
orphans of members, & the promotion of 
social intercourse & recreation in its lodges. 
Members of the society paid a small sub- 
scription, which was divided & allocated to 
various benevolent funds. A house & 
grounds were bought by the society for use 
as a convalescent home by its members. 
The purchase price was paid partly by the 
society & partly by contributions by its 
members. The home was maintained by the 
socicty & was furnished to accommodate | 
twenty or thirty members. No expense was 
incurred by a member during his residence 
at the home, & medical men gave their 
services to it gratuitously :—Held: the home 
was a hospital within 1918 Act, Schedule A., 


No VL., vr. 1 (c). & the society was entitled to | 


be allowed the mnount of tax charged in 
respect of the premises of which the home was 
composed.— ROYAL ANTEDILUVIAN Opin 
OF BUFFALOES v. OWENS, [1928] LIK. 1S. 116; 


97 In J. K. B. 2103; 188 1. TW Olls 41 
TT. J. R. 122; 71 Sol. Jo. 928; 13 Tay Cas, 
176. 


—-—- ——.] —Applts.. a limited co., owned A 
carried on a high-class secondary sehool 
managed by governors who were partly 
elected by the shareholders & partly 
nominated by the Crown. 
arts. no prolit was to be divided amongst 
members. Practically the whole of the 
receipts of the co. arouse from fees paid for 
pupils : —Held: the elements of permanence 
cuonnoted by the word “ foundation’ were 
part of the essence of a public school, & as 
there elements were absent applits. were not 
entitled to an allowance on the ground that 
the school was a public school. BIRKLNITEAD 
ScHOOL, Lrp. v. DING (1926), 48 PLT. R. 
455 Ll Tax Cas. 273. 
Overd. Ganis’ Public 
Jo. BLObs. 
Add. Annotation :~ Expld. Ereaut  v. Garls’ 
Public Day School Trust (1040,, 00 LJ. KB. 
G43. 

Add. Annotation: Distd. Kreaut v. Girls’ 
Public Day School Trust (1090). 09 1. J.K.B. 
613. 

-—— School carried on by company paying 
dividends.}—-The Gauls’ Pubhe Day School 
Trust was meor porated as a co., butts memo- 
randum & articles were framed with the object 
of establishing schools that would give a good 
education at the lowest possible cost. The 
Trust Schoul was open to the general pubhe, 


Dyas Sehool trust ¢ 


By the eo.'s | 


Vol. XXVIII.—Income Tax. 


69. 


71. 


74. 


Cases 58a—74, 


a large proportion of its pupils were scholars 
from the public clementary schools, & a 
great proportion.of its governing: body were 
nonunated by the local education authority, 
&, further, the school was largely main- 
tained by public moneys, & im the view of 
the Board of Education the school satistied 
the regulation which prohibited any Parhia- 
mentary grant to a school conducted for 


private profif. In accordance with the 
Board’s wishes if was provided that the co. 
should be converted mte an cducational 


trust at the end of a period A exeeeding 
lifty years from: 105, A that in the event of 
a winding up before the end of that) period 
the surplus assets of the co. should be subject 


te an educational trust & should not be 
distributed among the shareholders: that 
during the  perod above-mentioned — the 


dividend pardon share capital should not 
exceed aosum equal to fo per cent. a year. 
The Corrs. found on the facets Che Proust 
School was a public school, & as such entitled 
to the benefit of the exemption from: income 
tan provided for by PES Net. Sched. A, 
No Vi, rm do (e): Meld is there was) ample 
evidence on whieh the Comrs. could tind 
that this school was a pubhe school, & the 
possibility of protit arising fo an individual 
in the course of carrytng on a sehool did) not 
of necessity prevent the sehool having the 
character of a puddle school, 

The existence of a perpetual foundation os 

net by itself conclusive, but only one of the 
factors to be considered. There om no 
distinetion between money used tor a public 
school raised by debentures at interest, & 
moneys raised) by preference shares with 
hited interest. "Phe gaudgments in Blake v. 
London Corpn., No. BO, Were not intended to 
lay down a orale that) no sehool trom the 
conduct of whieh any person could) derive 
pecummary benefit could in any circumstances 
he a public schooh Girne’ PosBmc Day 
SCHOOL TREst or. faeatr (1980), 90 f. . 
KB. 61s; TOT. RL O35 5 TE Sol Jo. OFZ 5 
sth nom. Ttaacro om Gants Persie Day 
SCHOOL Tris, Tarp, bho od. I. 715; 2s 
lh. G. R. 603, TE b. 
Add. Annotations :- Refd. isher ¢. Oldham 
Corph., {IG80, 2 in. BB. bd. Mentd. Mctro- 
politan Meat industry Board v. Sheedy, [1927] 
A. CG. 899. 


fdd. Annolution: Retd. Miller (Lady) e. 
OR. Comuos. (1430), 15 Pan Cas. 25, 


Add. Annotations :- -As to (3) Consd. Irv ¢. 
Sahshury Uouse estate, Ltd., Jfones o. Citys 
of fuondon Real Property Co., [PVBO, VC. 
132. Generally, Refd. Huxham v. Johnson 


Dees 


(1926), 136 L. T. 410. 


8. 30 (1).—Sco1risn WOOLLEN 'TECH- W111 (e. 222), a. 155—Not income of were Jet for grazing under Court 
NICAL COLLEGE t. INLAND REVENUE  non-remdents derived from mines.) —- Grazing Agreements, & wero siubye- 
Comms., (1926}] 8. C. 931; 11 ax Cas. Kent v. R., (1924) 4 2. LL. R773) ' quently let under a Court Letting 
139.—SCOT. {1927} S. C. Rt. 388.—CAN. Agreement for ao veas.  Artearn of 


PART II. SECT. 4, SUB-SECT 2. 


k i. 
ScoTrisH WooLLEN TRCHNICAL CoL- 


LEGE 


sc. Under Taxation Act, Ft. S. B. C., {| wn 1917. 


-—— Woollen technical college.}— 


v. INLAND REVENUE ComMiuss., lands in 1908. 


T. 
PART Il. SECT. 5. 


90] 


sd. Arrears - Where lund under con- 
trol of court—Liability of oceuprer.|— 
A receiver was appointed over certain 
The owner of the Jands, 
which were being sold under the Land 
Acta, was {n occupation of them under & JL., 
# ct. lease up to the time of his death 
After his death the Jands ; IR. 


incume tax having been Cluimed by the 
Revenue Comes, the recerver applied 
to the land judge for directions :-— 
Leld the owner of the Jands who 
had been in occupation was Uable for 
the arrears of tax under both &cheda. A. 
up to tho time of his death.-~ 
Ite FOLLY's Esriate, (1924) 1. 1. 576.—- 


Cases 77—91. 


ENGLISH AND Empire DiIGEst SUPPLEMENT. 


Part 11.—Schedule B. 


77. Add. Citations :—70 Sol. Jo. 586; 10 Tax Cas. 


846. 


Add. Annotation :—Refd. Huxham v Johnson 
(1926), 136 LT 410. 


79a. ‘* Dealer in milk ’’——Land insufficient for keep 


acres of lund all of which was iu grass 


of cattle—Liability to be assessed under 
Schedule D.] Resp. occupied a farm which 
was charged to tax under Schedule B. on 
which he kept a number of cows for milking 
The soil was of such a poor quality that resp 
had to expend considerable sums yearly on 
feeding stufis. The produce grown on the 
land represented only about thirty per cent. 
of the food required for the cows Resp 
sold his muk to regular customers in the 
district, & only purchased mulk for resale 
when his own supply was insufficient for his 
customers’ ordinary requirements He sold 
his cows when they became dry. The general 
comrs held that 1esp. was not a dealer in 
mulk, & they discharged an assessment made 
upon him in accordance with 1918 Act, 


Schedule D., Case III., r. 4:—Held: resp. 
was a dealer in milk whose land was insuffi- 
cient for the keep of the cows within the 
rule, & the further question whether the 
assessable value afforded no just estimate of 
the profits was for the comrs to find, & the 
case must be remitted to them for that 
urpose.—HvUXHAM v. JOHNSON (1926), 136 
. T. 4103; 11 Tax Cas, 266. 


si aan —Refd Stephensonv Waller (1927), 13 Tax Cas 


79b. ‘‘ Seller of milk ’°— Land insufficient for keep 


of cattle—Liability to be assessed under 
Schedule D.|—A farmer may be a “ seller of 
milk’? within 1918 Act, Schedule D., Case 
III., r. 4, even though he merely sells, by 
wholesale, the milk produced on his farm ; 
& 1t 1s not necessary that, to come within the 
rule, he should own some outside trading 
organisation for the disposal of the milk — 
STEPHENSON v WALLER (1927), 44 T. L. R. 
155; 72 Sol. Jo 102; 13 Tax Cas. 318. 


Part V.—Schedule D. 








An occupier of lands, even though he 





87. Add. Annotatrions.— Consd. Machon v. 1420, T 509, Sutton? TR Comms (1929), 

McLoughhn aes 11 Tax ind = ares 11 Tax Cas 662 

° oa 1 e 3 
Did TR Come Miller [TQ 30, AC 22g | 90+ Add Annotations -—As to (1) Consd. Leeming 
Refd. (irainge: v. Maxwell, (1026]1 K.B 430; v. Jones (1929), 141 L T. 472 Refd. Fry 
Tollemache v I R, Comrs (1920) 136 L T t) Salisbury House Fstate Itd » Jones 2 
444; Ormond Investment Co. v. Betts, [1928] Fa Me a ela eal nue ee all 
A C 148; Tilhng-Stevens Motors v Kent pois ro Z 2 mots 11026)2 Eo on 
County Council & Transpoit Minister (1928), = : elke ; 
97 L Ch 371; I R.Comrs v. Dalgety & | 91. Add. Citations .— [1926] 2 K B. 110; 95 
Co (1929), 988 L. J K Bz. 542, Dipgmes 2 L J.K.B 519; 1314 L. T. 756; 10 Tax Cas. 
Forrestal Land, Tambor & Railways Co (1930) 442. 

PART III. PIVINtuk COMRA 2 Witt Sirs - of #1 each paid up to 10s as should bo 
771 i. Poultry farm }—A (1928) Tf fax Cas 33> SCOT equivalunt to the amount to be 
poultry farm consisted of thirty three se. Arrears—Iaabiity of occupier J—- | (pitalised in satisfaction of such 


bonus & it was agrced that the co 


except half an acre upon which green 
¢e¢rops were grown for consumption 
by the poultry in wintcr along with 
other fccding stufls <A permanent 
ptock of about one thousand head of 
poultry was kept & in addition forty 
six gheep were grazed on the land, & 
some of the grass Was cut for hay — 
Held = the land was occupied for the 
urpose of husbandt), in respect that 
he fruits of the soll wore used to a 
material cvient for the sustenance of 
the poultry, & the poultry farmer was 
entitled to be aasessed on the protits 
of the business under Schedule B, & 
not under Schedule D—LEAN 1 
INLAND KFVENU1t {[1926])5 C 15, 10 
Tax Cas 341 —SCOT 
838i Claun taorclut 
What anwunts to 
esp & his sons for 
fcased & worked a farm jointly but 
Without any dced oof partnership 
Resp had supplied the capttal he con 
ducted all buving A seHing A he 


ts porrt tenants 
partnership | 
ROVEral Vears 


controlled the bunk account which 
was im his nani He made no regular 
pavinents to his sons but supplied 
Tham on request with such aponeys as 
Were necessary for thaip requirements 
Nore 1d of these disbursements on of 
the financial results of the working ot 
the farm was kept Head the facts 
did not pustify the anfazence that a 


partuerslyp had existed —LNI io 


be the owner, is not Yuable for arrours 
of income tax under Sched 3B of 
Income [ax Act 19138, which should 
havo been levied upon & ultamately 


boinc by, the forme oceupicr — 
Doran v Joxckh & AIRWAN, [1925] 


PART V SECT 1, SUB-SECT 1 


911 laade association Co operate 
campang | Held the applt into 
porated under Agricultural Assocns 
Act “BC 1911 ¢ 6 A&A through 
Which wae marketed the milk & Cream 
woduced by its sharcholdcts was 
jabk to pay mcome tax undcr the 
Dominion Encame War Lan Act §9] 
upon the balauce Jess ecrtam edlow 
ices: shown by its Amancial report for 
the veat 1923 in respect of that veats 
operations A distributed among its 
shatcholders as dividends or intercet 
on paid up capital FraekR Valley 
Mibh PRODUGHT S&S ASSOON © MINISIFI 


OD NATIONAL ERVENUK fI98HE 3 
D> Lohst9 “ ¢ 1 13> affy 
[1928], kw Cc OP 21 CAN. 


sd Instribution of bonus—No ion 
lo sharecholdera to take cash Dnrstridu- 
tion by company as capual J—A co 
msolved that its accumulated profits 
should be distributed as u bonus 
ainougst the phereholders, & that the 
directors should be authoused to dis- 
tribute such number of unissued shares 
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should allot & issue to cach share 
holder hin respective proportion of the 
unissued £1 bhares cach credited as 
pad up to 10s, that the shares should 
1 Crediicd as paid up to 10s & that 
the shares 0 creditcd should be acccpted 
in safisfuetion of the bonus In the 
books of the co each sharcholdcr was 
credited with his proportion of the 
bonus in pavincnt of 10s in respect of 
each of the shares so allotted & 1asued 
to bun —Held the proportion of the 
bonuws so credited to each shareholder 
was profits or bonus credited ” to 
him within Income Tay Assessment 
Act 1910-1921, 8 14 (0), & was pro 
crly oaiuncluded ov his” income — 

AMES tc ERDERAT CowR oF TAXATION 
(1924) 340 L kK 404 —AUS 


sf Jnhstributuuen of property on dw- 
continuance of business by company— 
What w  wweoeme’j|—A reserve made 
up of acerctions to the value of real 
oatate & goodwill is not “ income "’ 
within Income War Jax Act, 317, 
s 3(9),bute reserve made up to trading 
profits or that portion of a co ’s income 
which has not been paid out is undis- 
tributed wcome of the co, unless 
before the distmbution 1t has become 
capital —Re ANDERSON I] ATATE, [1925] 
1b DL R ile, (1925)3 Ww WR 
312) 8> Man L R #79 —CAN 


—— }~A_ money- 
visiting Berlin on business 


—eee eee 


m {. 
lender, 


98a. 


Add. Annotation :—Consd. Ducker v. Rees | 


Roturbo Development Syndicate, I. R. Comrs 
v. Rees Roturbo Development i 
[1928] A. C. 132. z ree 
Exchange transaction. Under an 
agreement made on Mar. 8, 1921, for the 
supply of marble by a co. to building con- 
tractors, the contractors agreed to advance 
£20,000 of the price, percentage deductions 
being made from the amount due on each 
consignment of marble until the advance had 





! 
| 
| 


| 


| 


been repaid. On Mar. 17, 1921, the £20,000 | 


was paid to the co., & in anticipation of the 
marble being purchased in Italy, though not 
till the autumn of 1921, the co. at once 
arranged for the conversion of the greater 


| 


frnotation 
Hotel Ga or 
(1920), 292 0, 


part of the £20,000 into hire at one hundred | 97- 


& three to the £, & a lira account was opened. 
In May, 1921, the lira had appreciated in 
value, &, as the money was not yet required 
by the co., their nominee, without the co.’s 
knowledge or authority, directed the sale of 
the balance of the lira account, & at seventy - 
two to the £ the lire realised a protit of 
£6,707, which was received by the co. The 
Jire were subsequently repurchased for the 
purposes of the contract for £19,388, which 
was allowed as a deduction from the co.’s 
profits for income tax purposes :—Held: in 
computing the co.’s profits for the purposes 
of assessment to income tax for the year 
1922-23 the £6,707 was not a profit arising 
out of the contract for the supply of marble, 
but was merely an appreciation of a tem- 
porary investment, & was not assessable to 
income tux as part of the profits of the co.’s 
trade.—McKINLAY v. JENKINS (H. TT.) & 
Son, Lrp. (1926), 10 Tax Cas. 372. 


Annotation :—Distd. Thompson v. I. R. Comrs., I. R. Comrn, 
v. Thompson (1927), 12 Tax Cas 1091. 


95. 
96. 
96a. 


Add. Annotation :—-Refd. I. lt. Comrs. v. 
Fisher’s KExors., [1926] A. C. 305. 

Add. Citation :—affd. (1924), 12 Tax Cas. 
586, C. A. 

Sale of patent rights.! A syndicate formed 
to work & develop a group of English & 


—_— _~—. — 
———— ae ee 


foreign patents carried on business mainly | 


by granting licences to manufacturers at 
royalties. Certain foreign manufacturers re- 
fused to take licences, unless they were also 
given an option of purchase exercisable 
within a given period, & the syndicate 
entered into a contract with an American 
co. to grant them a licence to use & work the 
syndicate’s American patents, with an option 
of purchase thereof. The co. having exer- 
cised its option of purchase, & paid to the 
Syndicate a sum for the purchase of the 
American patents out & out, the Special 
Comrs. decided that profits on the sale of the 
patents arose in the course of the co.’s business 


purchased a large consignment of toilet 

aper. 
he found a purebaser in London, to 
whom he re-sold the whole consignment 


at a 


fide the scope of his ordinary busin 


-~Hcld: the transaction, although 

isolated, was an adventure inthe nature ; but income & subject tu taxation 
of trade, the protits of which were 

assessable to incume tax under ; Exch. C. Rk. 19.—CAN 

Sched. D.. Case [.—RUILEvGH rv. a is. ~) Heproo. 

INLAND RFVENtH Comma, [1928] | Nariosan REVANE , (PesopEs 6 
S. C. (Ct. of Sess.) 379.— SCOT. Io) 6CA 


or CuaTO 
759; [1928] Exch. C. R. 75.— CAN. 


Before delivery had been e, 


The transaction was out- 
88 : 


rofit. 


a ee nee 


} 
—— —.}—-MORRISON t. MINISTER | 


wet & Excisr, (1928])2 D.L. KR. | Cour (1927), 
44 N. S. Ww. 


i] 
——.}—From the date of | 


———— 


— —— — 





97a. 


97b. 


98. Add. 


incorporation to 1920 a co.’s profits 
were allowed to accumulate until G., 
the manager & owner of all the shares, 
declared a dividend of 92 per cent. 
amounting to $40,000 paid out of buch 
accumulated  profite :— Meld 
dividend was not a returma of capital, 


GAGNE v. FINANCE Minisink, (L920, 


° 


di. Ss. P. MACPHERSON U TAN ATION 
27S. FLN. SOW. 105; 
WwW. N. 33.—ADS. 


sk. Income of accumulated fund-— ' 
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Minin iif ca 
I 
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& were chargeable to income tax :~-Held: the 
Special Comrs had not wrongly directed them- 
selves, & there was ample evidence to support 
their conclusion of fact.--DUCKER v. REES 
ROTURBO DEVELOPMENT SYNDICATH, INLAND 
REVENUE Comrs, v. REES RoTuRBO DEVELOP- 
MENT SYNDICATE, [1928] A. C. 132, 97 
L. J. K. B. 317; 188 L. T. 608; 44 T. L. FR. 
307 ; 72 Sol. Jo. 1713 sub nom. REES RoTURBO 
DEVELOPMENT SYNDICATE, LTv. v. DUCKER, 
REts ROTURBO DEVELOPMENT SYNDICATE, 
LTp, 1, INLAND REVENUE Comrs., 13 Tax Cas. 
366, H. L. 

Mentd. New Liverpool Uasthan 


a nt Accident A Guarantee Corpn 
ry y 


Add, Cilation: —affd. (1927), 43 Te Wa. BR. 727, 
H. L. 


Kons oN 
Ltd. 


Add. Annotation :—~— Folld. Mulls Jones 


(1929), 46 T. L. R. 118. 


S. P. MILts v. Jones (1029), 112 1. TP. O87: 
46 T. 1. R. 118: t! Tax Cas. 709, H. I. 


Payments for grant of shop rights of patented 
invention.) -Applt. was managing director 
of a co. engaged in the dyeing industry, & 
also carried on the business of selling yarn & 
machinery on his own account. He had 
invented new apparatus for dycing which 
was patented in the Untted Kingdom & 
America. He exploited this invention by 
providing & selling the necessary machinery 
to firms in America, & he did bot dispute that 
he was assessable to income tax, under Case I, 
of Sched. D., on the profits made on the 
machinery. Under the agreements made 
with these flrms, however, in addition to the 
price paid for the machinery, he was entitled 
to further payments for grant of “ shop 
rights,’”’ ve. the right of the purchasers 
to use the machinery & procexses in their own 
mills or within a limited area. Applt. 
contended that these payments were for the 
acquisition of an exclusive licence to use the 
patented processes in a limited area, that 
they were payment for portions of the patent 
rights & therefore capital payments in respect 
of which he was not assessable The Special 
Comrs. found that the ayreements were 
primarily for the sale of machinery & that 
the grant to the purchasers of “ shop rights ”’ 
was consequential on the sale; & therefore 
that the payments for the ‘ shop rights ” 
must be included with the payments for the 
machinery in the receipts of applt.’a busi- 
ness :-——Held: the Comrs. had decided rightly 
on the evidence before them.—BRANDWOOD 
v. BANKER, BRANDWOOD v. INLAND REVENUE 
Comk&s. (1928), 14 Tax Cas. 44. 


Annolation: Refd. Davis 1. 
(1927), £1 Tax Cas, 707. 


vr 


Harrison 


Under unll for benefit of testator’ 
children after twenty-one yeora | Held: 
such Income war taxable wader Income 
War Tax Act, 1917, a8 amended by 
10 & 11 Geo. op ©. 49 # Sb - MoLEon 
auch {or CusroMe & Exctsr Mesisiieit, (1925) 
| kxch. CO. R105 3 agg. (8926) § DL Re 
{ 


53L; (1926) 5.0. NR 45/. CAN, 


98 1. Cone nsation for law of office.) 
When 3 co of manuging agente 
obtained a cattajn sum of money ag 
compennation forth. Hyumdation of the 
poinapal co the amount ie a receipt 

| niavg from business & fs, therefor: , 
hable ta be assessed to Income tar 

dic ‘TOURSER, MORRIBON & Co., Lip 

(1924), 1.1L. R 56 Cale. 211.- IND. 


Cases 99—99g. 


99. 


Add. Citations :~ -sub nom. JERSEY’s (LORD) 
ExecuTors v. Bassom, DERBY (LORD) v. 
Bassom, 135 L. T. 2743 10 Tax Cas. 357. 


99a. Repaid excess profits duty.|—Where a trader 


99b. 


was assessed to income tax on the amount of 
excess profits duty repaid to him :—Held: he 
had been rightly assessed.— 1LILL v. MATHEWS 
(1925), 10 Tax Cas. 25. 

--—-.,/--Nesnirt (A. & W.), Liep. eo. Mirco en. 
(1926), 1] Tax Cas. 271, C. A. 


alimotation. ~Apld. Olive & Partington v. Rose (1949), 73 


Sol 


998c. 


ado. 766, 


Repayment after trading ceased.|— 
Held: liable to be assessed to income tax.— 
KIRKE’s TRUSTEES v. INLAND REVENUE 
Comers. (1926), 186 L. T. 582; 11 Tax Cas. 
328, H. L. 


Annotation :~ Apld. Olive & Partington v. Rose (1929), 73 


Sol. 


99d. 


99e. 


Jo. 766, 


Appropriate case.J—AHeld: the whole 
ainount assessed under Case Vi. was correctly 
nu ansessed. OntvE & DPARTINGTON, Lp. 
v2. KOSE (1929), 73 Sol. Jo. 766; 14 Tax Cas. 
TL. 

Profits made in illegal business.|—Income 
Tax Acts are not necessarily restricted in 
their application to lawful businesses only. 
The question is one of construction of the 
particular words used.—CANADIAN MINISTER 
OF FINANCE v. Smiru (1926), 42 T. L. BR. 734; 
70 Sol. Jo. 9413; sub nom. Minister oF 
FINANCE v. SMITH, 95 L. J. P. C. 198, P. C. 





Annot ation :—- Mentd. Clark r. Wertuway, [1927] 2K. 13. 597, 


oof. 


Repayment of sum illegally demanded by 
Food Controller for licence to purchase milk. 
—Held: in the computation of liability to 
income tax the amount repaid must be 
treated as a receipt of the year in which it 








ee RL 


| 


7 


was originally paid to the Food Controller.— | 


ee mee ee 





99g. 


—_—— 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


ENGLISH DAIRIES, Lrp. v. PHILLIPS, ENGLISH 
Dairies, Lrp. v. INLAND REVENUE COMBS. 
(1927), 11 Tax Cas. 597. 


Royalties.}—Applt. co. carried on business in 
the United Kingdom as literary agents, 
acting on behalf of authors in making 
arrangements with publishers & others for 
the publication or disposal of authors’ 
literary productions. The co. remitted to 
the authors the royalties less the co.’s com- 
mission & expenses. The co. was assessed 
for the year 1925-26 in respect of sums paid 
under such arrangements to certain authors 
who were not resident in the United 
Kingdom. ‘The books concerned = were 
written out of the United Kingdom. The 
co. appealed to the Special Coinrs. The 
Comrs.. in an interim decision, determined 
that the copyright rovalties in question were 
not profits or gains arising from any trade, 
profession, or vocation exercised in the 
United Kingdom; that they were profits 
or gains arising from property in the United 
Kingdom; & that the non-resident authors 
were assessable in the name of the co. under 
rule 5 of the General Rules. At a further 
hearing the Comrs. held that the assessments 
should be under Case VI. of Sehed. D, & 
they should be in the amount of the royalties 
less the agents’ commission & incidental 
expenses, 60 far as they related to the 
royalties brought into charge, & not, ab con- 
tended on behalt of the revenue, without any 
such deduction. Both parties appealed :-— 
Held: that the royalties were annual profits 
or gains aMsing from property in the United 
Kingdom & so were assessable under Sched. 
ID; & that allowance should be made in the 
assessinents for the expenses indicated.— 


a ee ee ee ~- - 
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98 fi. Compensation for war agurins 
paid by ctinerccan authoritics.| Held: 
on the facts found by the Comns., their 
conelusion that the suns received were 
Income Aw diable to taxation was not 
Justiffed, Gaikp oo INLAND RENE NGL 
COMES. (1929), Ff Tan Cas, 3a. 
SCOT. 


99 i. Stud fres.) -Applt. was a farmer 
& breeder of horses, & occupied threc 
farins, in respect of which he was 
ussexsod to Income tax under Schedule 
B. He was also the owner of a number 
of atallions which he used for the 
pervice of his own mares, & in addition 
he sold for fees their services to the 
mares of other owners, tho stallions 
travelling “ rounds ” for this purpose 
in the care of his own servants. He 
appealed eruinst assepsmente Lo meome 
tan made upon him under Schedule Ll. 
in respect of stallion feces, & the comps. 
decided that in regard to stallion fees 
the expenses required to make the 
profits from service to mares, plus any 
exponses of heeping up the stud to the 
number of stallions earning fees should 
be allowed, but the number of horses 
to be used for replacement should not 
oxceed one-third of those earning fees : 

-Held: applt. was assossable to 
income tax under Schedule D. in 
respoct of profits fram stallion foes, in 
accordance with tho principlo laid 
down by the comrs.-—MARSHAL tw. 
cones (1926), 11 Tax Cns. 524.—- 


k. Read now ‘t 99ai.”" 


sm.  Mowmy remitted from branch 
office.|—Money remitted to the head: 
quarters of a finn in British India, 
from a branch situated in a forekgn 
country, {a presumed to be protita & 
not a PE & ia assessable to income 
tux.—/ie MURUGAPPA ea (1925), 
I. L. k. 49 Mad, 465.-—1 D. 


an. Gift of money to jockey from race- 
horse owner after winning race.)—Held : 
an emolument which arose or accruod 
to the jockey by reason of his vocation 
as such, & Hable to assessment for 
income tax.—WING «. O’CONNELL, 
[1927] I. Mt. 84.-- IR. 


sp. Compensation fur detention of 
ships requuntioned by Government.) — 
Held: a trading receipt, & chargeable. 
~- ALLIANCE & DUBLIN CONSUMERS 
et ee v. MSWILLIaMs, (1928) 1. Ro 1. 


st. Profit from sale of land at enhanced 


price” Waiether taxable.) -Srorr vo. [v- 
LAND REVENUE Comer. (1927), 48 
N. L. It. 471. Ss. AF, 


sw. Profits of company — Maintaining 
& conducting club for benefit of members 

Whether tarable.J— Re DIBRUGARTL 
Disrric? Club, UtTp, (1927), LoL. R. 
ve Cale, 971.- IND, 


sy. —- latting houses Tasable.)— 
Re COMMERCIAL PROPERTIES, L1b. 
(1925), J. L. 2. 55 Cale. 1057. -IND. 


82. Profits trom unfaiefal enuderprise - 
Sweepstakes.) -Protits derived from 
carrying oul a sweepstake, being 
profits derived from a emminal enter- 
prise, are not assessable to income tax. 
—HAYES v. DUGGAN, {1929]) 1. KR. 106. 


— 
. 


sa. Profits‘from sale of rights of co. -- 
In pursuance of original scheme 
Whether capital or income.) Reap. co. 
acquired in pursuance of its objects 
certaiu platinum hearing properties 
from a vender syndicate. The co. 
began developmeut werk on ond of the 
properties, opening up some of the 
clabue & sinking o shaft, but on cn- 
countering a strong fluw of water 


904 


stopped the work on the ground that 
it, did not want to expend money on 
a pumping plant, in view of the more 
Important work of _purchasing all 
properties upon which the reef dir- 
covered by the e¢o.’s techuical advisor 
was found by him to ext. The co. 
thereupon purchased certain further 
properties, thereby  crxhausting itr 
cash resources. Thereafter one of the 
Co.'s directors stated that the occurrence 
of platinum in the properties required 


, & largo working capital, & sugested 


| 


that a new powerful co. should be 
formed to take over the righte held 
by resp. eo. Phe board of resp. co. 
approved of this & un agreement was 
arrived at whereby in effect resp. co. 
sald ats properties to the now co., 
resp. co. baving been assessed to pay 
income tax on the protits arising out 
of the sale: eld: the profits result - 
ing from the sale to the new co. were 
obtained in an operation of bu-iness 
in a scheme for profit making & were 
therefore jucome & not accruals of a 
capital nature. -INLAND REVENUE 
COoMRs. ot. LEYDENBERG PLATINUM, 
Lrp., 11929) App. D. 137.- S. AF. 


sb. Deductions Jor clevator reserve d& 
commercial peserte made fram payments 
to farmer by co-operative wheat yae- 
ducers’sussoctation.) Held: the dedue- 
tions in question are but loans or 
advauces under counteract made by the 
farmer out of the price of ther gran 
to the applt. for carrying on the 
business & acquirmng elevators, which 
wre all repayable to the grower, & are 
not gums or protits of the assvcn, 
within Ineauie War ‘Tas Act, £817, & 
are hot taxable under the suid Act. 
SASK MICHEWAN CO-OPRLEATIVE WHEAT 
Proptobrs, Lip. v. MINISTER OF 
NAPIONAL RAVENCUE, [1929] Es. C. i. 
130. —CAN. 


CuRTIS Brown, Lrp. 1. Jarvis; JARVIS t. 
JURTIN Brown, Lip. (1929), Li Tax Cas. 
744; 73 Sol. Jo. 819. 

Add. Annotations :—Consd. I. BR. Cotrs. v. 

Forth Conservancy Board, [1929] A. C. 213; 

Leeming v. Jones (1929), 141 L.. T. 472. 

Add. Annotations: Consd. I. R. Comrs. v. 

Forth Conservancy Buard, |1929} A. ©, 213. 

Refd. Brighton College 7. Marriott, [1926] 

A. C. 192; Salisbury House Estate vr. Fry 

(1929), 98 L. J. K. B. 722. 

1042. Government grant to dock company.| - 
Where a dock co. had received a Govt. grant 
equivalent to half the interest on certain 
Joans to the co. for a period of two years, 
the grant being made to assist the eo. in 
carrying out useful work for the relief of 
unemployment: Held: the grant was 
capital & was not liable to income tax. 


oo 


100. 


104. 


SEAHAM HARBOUR Dock Co. e. Crook |! 
(1980), 17 PT. Le Re. 238, ALC. 
112. .feld. Annotation: Refd. |. Re. Comps. er. 


Forth Conservancy Board (1928), E4 Tax 
Cas. 709. 

112a. Company—Carrying on several businesses. | 
A co, may carry on more than onc trade | 
within 1918 Act, Schedule D)., Case J. 
Whether the activities of a co. constitute one 
business or two separate businesses is a 
question of fact.—ScaLES v. THOMPSON 
(GEORGE) & Uo., Ltn. (1927), 138 L. T. 331; 
13 Tax Cas. 83. 

113. Add. Citation :- 10 Tux Cas. 29. 
Add. Annotations : - Expld. Leeming v. Jones 
(1929), 111 L. 1.172. Distd. Jones ve. Leeming, 
{1QSO] A. C. 115. Refd. te Bankruptcy | 
Notice (No. 292 of 1928) (1928), 44 T. 1. i. 
5333; [. R. Comrs. v. Lysaght, [1925] A.C. | 
234; Rees Roturbo Development Syndicate 
v. I. R. Comes., Rees Roturbo Development 
Syndicate v. Ducher (1928), 13 Tax Cas, 306. 

114, Add. Citations : -—— [1927] A. C. 3812; 96 

L. J. K. B. 379; 136 L. T. 580; 143 T. OL. R. 
116; 71 Sol. Jo. 18; 1] Tax Cas. 297, IL. b.3 
affy., [1926] 1 K. B. 550. 
Add. Annotations: Refd. Kirke s Trustees 
v. I. R. Comrs. (1926), 186 1. T. 5825 Nesbitt 
v Mitchel (1926), 11 Jax Cas. 211; Con- 
stuntinesco v. R. (1927), 11 Tax Cas. 730; 
Devon Mutual Steamship Insce, Assocn. v. 
Ogg (1927), 13 Tax Cas. 184; 1. RK. Comrs, 1, 
Newcastle Breweries (1927), 12 Tax Cas. 927; 
Rees Roturbo Development Syndicate v. J. 1k. 
Comrs., Rees Roturbo Development Syndicate 
vw. Ducker (1928). 13 Tax Cas. 366; Jones rv. 
Leeming, [PQ30] A.C. 1153) Taxes Comms, v. 
British Australian Wool Realization Assocn., 
Ltd. (1930), 417 TR. LL. Re 57. 

114a. — — ‘‘Turning over ”’ cotton mills.}-— During 
the boom in the Lancashire cotton trade in 
1919, applt., with other persons, engaged in ! 
the operation known locally as ‘‘turning over’’ 
a cotton mill, i.e. acquiring a controlling in- 
terest in the mill, organising its administra- 
tion & finances, X reselling it to a new co. 
The operation was successful & appt. joined 
other syndicates, composed partly of the 


—_—--— = - ne a ee ee ree 


a 


— 


aac oe 


PART V. SECT. 1, SUB-SECT. 2, 


sc. J'ransmission of electricity & 
supply of aw through pipes.) —lela : 
the co. did not carry on the business 
of ‘‘ manufacturer ”’ within Assessment 
Act, gs. 10 (1) (d).—te COLEMAN & 








Non. ONT. LIGiqr & Pownr Co. (1927), 
60 O. L. HR. 405. ~-CAN 


PART V. SECT. 2, SUB-SECT. 1. 


110 i. Golf club--Churging visitors 
for use of links.]~Held: the manage- 
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same persors engaged in ‘‘ turning over’’ 
three other mills. In cach case a profit 
resulted to applt. On Mar. 24, 1923, the 
additional comrs. for the division in which 
applt. resided signed the book cuntaining an 
estimated assessment upon applt. to income 
tax under Schedule 1). for the year 1919-20. 
The book was not delivered to the general 
comrs. until Apr. 18, 1928; notice was givon 
to applt. on May 5, 1923, & the assessment 
was signed by the gencral comrs. on Sept. 5, 
1923: Held: (1) though each adventure 
of “turning over’ a mill, taken singly, was 
not a trade, but a capital transaction, yet 
the succession of such adventures, in each of 
Which applt. took part, might constitute the 
carrying on of a trade, & the Special Comrs., 
on an appeal against the assessment, were 
not estopped by their previous decisions 
from reconsidering the whole of the facts, & 
finding that applt. was carrying on a trade, 
on the profits of which he was liable to 
Income tax 3 (2) the assessment was made in 
time, having been made when it was signed 
by the additional comrs. within the three 
years allowed by 1018 Act, 8. 125 (2), & the 
subsequent steps need not be within that 
time.--PICKPORD vo. QUIRKE, PICKFORD uv, 
INLAND REVENUE Comks,. (1027), 188 1. 1 
500; 44 'T. lL. R. 153 18 Tax Cas. 251, C. A. 
114b. -~- — Isolated transaction —Assignment of 
option.] Resp. joined with three other persons 
in obtaining an option to purchase a rubber 
estate ain) the Malay Penimsula. As) the 
estate was too small dor resale to oa eo. for 
public flotation, they acquired ao turther 
option to purchase an adjoining estate. 
UlMimately the two estates were sold to a co, 
at a profit. Resp. having been assessed to 
Income tax oon a sum representing hiss net 
share of the profit) appealed. Phe Comrs, 
found that tesp. acquired the property or 
interest mo the property with the cole object 
of tarningg it over again at a profit, & that he 
at no time had any intention of holding the 


property or interest) as an investment, & 
confirmed the assessment. They — subse- 
quently found, on the case bem referred 


hack to therm, that the transaction was not 
a concern om the nature of trade:  deld: 
having regard to the finding of tne Comrs, 
that the transaction was not) a concern im 
the nature of trade, & to its bempy an wolated 
transaction of purchase & resale of property, 
the profits arising therefrom: were not in the 
nature of income but were an accretion to 
capital, & were therefore not subject to tay 
under 1918 Act, Sched. D, Case VIL JONES 
» ot. Leming, [I930, ALC. 1155 99,E. J. BB. 
SIs; Ligh. T. 50; 16° T. E.R. 2965 714 
Sol. Jo. 2AT ss) sub nom. LEBMING ¢. JONES, 
15 ‘Vax Cas. 333, Tl. 1. 
116a. Company letting out offices Rents & 
profits from contracts for services.] —.\ co. 
formed to acquire, manage, & deal with a 
block of buildings let) out. the rooms as 
unfurnished offices tu tenants. The co, 
provided a staff to operate the lifts & to act 
ay porters & watch & protect the building. 


- ~ _ — ae 


ment of the tmunmeipal golf courses 
was a trade or business the profits of 
Which webe assessable tu income tay 
under Sched. D., Case bb. - CAKRNUUSTH 
GOLF COURSK COMMIEITER tr. INE AND 
RevENCKE Comms., (1929) 5. C. (Ct. of 
Sens.) 419.—SCOT. 


A. 
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Cases 116a—128. 


118. 


120. 





The co. also provided certain services, such 
as heating & cleaning, for the tenants if 
required, at an additional charge. For each 
of the four years ending April 5, 1925, 1926, 
1927, & 1928 the co. was assessed under 
Sched. A to income tax on the gross value of 
the building as appearing in the valuation 
list under the Valuation (Metropolis) Act. 
1869 (c. 67). The co. admitted its liability 
to be assessed in respect of its profits from 
the services supplied to the tenants under 
Sched. D, but the Crown claimed in making 
the assessments under Sched. D to include 
the rents of the offices as part of the receipts 
of the trade, making allowance for x 
assessed under Sched. A :—Held: the rents 
were profits arising from the ownership of 
land in respect of which the assessment 
under Sched. A was exhaustive, & they 
therefore could not be included in the 
assessment under Sched. D as trade receipts 
of the co.-—F RY v. SALISBURY HOUSE ESTATE, 
Lip.; JONES v. City oF LONDON REAL 
PROPERTY Co., lmm., [1980] A. ©. 432; 99 
L. J. K. B. 4108; 143 L. T. 77; 46 T. LR. 
336, 3568; 74 Sol. Jo. 232: 15 Tax Cas. 266, 
H.L.; aff7.,S. C. SarispuRY House Estate, 
lamp. v. Fry, (19380] 1 K. B. 304, C. Aw; & 
Ciry OF LONDON REAL PROPERTY Co. v. 
JONEn, 45 'T. lu R. 578, C. A. 

Add. Annotations :—Consd. Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Jersey's Exors. 
v. Bassom, Derby v. Bassom (1926), 185 L. T. 
be I. R. Comrs. v. Lysaght, [1928] A. C. 
Add, Annotations :--Ag to (2) Consd. Alabama 
Coal, Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 282; Leeming v. Jones 
(1929), 141 L. T. 472. Refd. Rees Roturbo 


or business of a land jobbor so as to 
roceeds of such sales part of 
come is a question of law 
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Development Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 13 Tax Cas. 366. Generally, Refd. 
Hall v. I. R. Comrs. (1926), 135 L. T. 759. 


121. Add. Annotations :—Distd. Alabama Coal, 
Iron, Land & Colonization Co. v. Mylam 
(1926), 11 Tax Cas. 232. Refd. Taxes Comrs. 
v. British Australian Wool Realization 
Assocn., Ltd. (1930), 47 T. L. R. 57. 


122. Add. Annotation :—Refd. Rees Roturbo De- 
velopment Syndicate v. I. R. Comrs., Rees 
Roturbo Development Syndicate v. Ducker 
(1928), 18 Tax Cas. 366. 


122a. ——— Managing trust lands for benefit of 
holders of Alabama bonds.|—Held: a trading 
co., & assessable on profits made in the 
realisation of such lands.—ALABAMA COAL, 
IRon, Lanp & COLONIZATION Oo., Lrp. v. 
Myuam (1926), 11 Tax Cas. 232. 

Annotation :—Consd. Taxes Comrs. vr. Britash Australian 
Wool Realization Assocn., Ltd. (1930), $7 PR. L. RK. 57. 
125. Add. Annotation :—Refd. I. KR. Comrs. v. 
3 orkehite Agricultural Soc. (1927), 44 T. L. R. 

59. 


127. Add. Citations :—05 L. J. K. B. 356; 10 Tax 
Cas. 2138. 


Add. Annotations :—-Generally, Consd. Girls’ 
Public Day School Trust v. Ereaut (1930), 99 
L.J.K.B.643. Refd. General Medical Council 
v. I. R. Comrs., English Branch Council of 
General Medical Council v. Same (1928), 97 
L. J. K. B. 578; Stoke-on-Trent Revenue 
Officer v. Stoke-on-Trent Assessment Com- 
mittee & Potteries Klectric Traction Co., etc., 
etc. (1930), 143 L. T. 650. 

128. Add. Annotation :—Refd. Levene v. I. R. 

Comrs., [1927] 2 K. B. 38. 


- -_- so ee ee ee ee we 


held the estate till 1921, after which it 
wradually sold portions of it. It also 


119 i, ——— —— Poultry farm.}-- 
LEAN v. INLAND REVENUE, No. 77 i, | mako the 
ante.—SCOT. his gross 
af. Difference in value of stock-in- 
trade on sale of business.}-—-Resp. & 


his partuer sold their business to a co. 
They treated their stock-in-trade as 
being of the value of £43,357, but the 
oo. treated it as being worth £58,383 : 
—Held: the diffcreuce between the 
two-sums was not a profit dorivod from 
the business of the partnorship, & 
resp. was not assessable for Income tax 
in respeot of his share of snoch difference. 
—DovUauTY v. CoMR. OF TAXES, (1927) 
A.C. 337; 96. J. P.C. 44; 186 L. T. 
706; 43 T. L. Rt. 207.—N.Z. 


sl. Sale by lumber company of timber 
at proft.|\—IHield > not a sale in the 
ordinary course of trading bv the cv., 
but a sale of part of its capital assets, 
& the amount reovived was an ap 3 ae 
tion of capital.—A.-G. FoR BRITIsn 
COLUMBIA v. STANDARD LUMBER Co., 
LTn., (1926] 2 WwW. Ww. R. 167; 36 
B. Cc. R. 481.— GAN. 

sm. Purchase, conversion, & re-aale 
of shtp-——Isolated transaction.|— A ship 
repairer, @ blachsmith, & a fish sales- 
man’s employee, who had not pre- 
viously been connected with each other 
in business, bought o cargo eteamer, 
converted it, partly by their own 
labour, into a steam drifter, & sold it 
within four months of the date of 
purchase at a profit:—Held: the 
transaction, though isolated, was the 
ca on of a trade, the profits of 
which were assexsable to income tax.— 
INLAND RKVENUK COMRS. #. LIVINU- 
RTON, (1927] S. C. 2423 12 Tax Cas. 


o38.—-SCOT. 

sn. Carrynny on trade What 
amounts to—Queation of law.|—The 
question whether a taxpayer in buying 


& selling land was carry on the trade 


a 


& an inference drawn by the Specia 
Income Tax Ct. from the facts found 
by it does not bind the ct. to which 
u case bas been stated under s. 60 of 
Act 40 of 1925.— INLAND REVLNUE 
Comk. v. STurT, [1928] App. D. 252.— 


so. Statutory trustees managow recroa- 
tion ground. |—- A body of trustees were 
apposnted wader a provisional order to 
hold & mauage certain land in a burgh 
as a recreation ground, The trustees 
were in part elected by the holders of 
season tickets of admission to the 
ground, & in part appointed by the 
town council of the burgh from among 
tts members. The ground was laid out 
iu gardens, tennis courts, & bowling & 
putting greenr, & was open to the 
pubHe on paviment, admission being 


by season. monthly, fornighth. o1 
daily tickets. Phe great majurity of 
those admitted were daily tichet 


holder. The revenue of the trustees 
from the sale of tickets evceeded the 
evponses of management: Meld: the 
trustees carried on a trade or business, 
& not a@ mutual assucn, for the benefit 
of a body of subscribers.—INLAND 
REVENUE COMRS. ¢. STONKHAVEN 
RECREATION GROUND TRUSTEES, [19380] 
S.C. 206.--SCOT. 


PART V. SECT. 2, SUB-SECT. 1.—B. 


d i, -- Formed to acquire catale— 
Profit on resale.} A limited co. Was 
formed in 911 to acquire a heritable 
estate belonging tu a trust. the sbare- 
holders beiug the beneficiaries of the 
frust. The objects of the co,, as set 
forth in its memorandum of assocn.. 
included the purchase, development, & 
sale of heritable property. The co. 
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bought in 1911, & re-sold in 1925, 


another heritable property :——ZJ/eld : 
the co. was assessable to income tar 
under Sched. 1), Case I., on the protits 
earned on these transactions, in respect 
that they were profits accruing from 
carrying on a trade of buying & vel 
heritable propert vV.— BaLGOwW NIF LAND 
TRU, TD. @ INLAND REVENUE 
Comis., [1929] S. C. 790; 14 Tana Cas. 
68 P, SCOT. 


d ii. Company letting flats 
Sale of flats Realisation of capital.}— 
INLAND RAVENUVE COMRA. ©. HYNDLAND 
INVESTMENT Co., LTD, (1929), 14 Tax 
Caq 604 SCOT. 


sp. Agricultural land.j-—Held: as 
the land had been bought as an 
investment of capital, the profit was 
an acerction to capital, & not tax- 
able.—W RIGHT t. DEPUTY COMR. OF 
Taxks, (1927) S.A.5. R. 212.—AUS. 


sq. Profits on re-sale of land.}—-Held : 
the premises were bought with the 
intention of being used in the business 
of a tailor which applt. was then 
carrying on, & not with a view to protit 
on re-sale. The proper test is whether 
the inade was an enlargement of 
capi arising from the mere realisa- 
tion of property, or was a gain made in 
business operations in the course of 
carrying on a scheme for profit making. 
—BrownN v. STATE TAXATION Conm. 
(1927), 30 WwW. A. L. RL 30.—AUS. 

sr. Licensed premises—Sale of intercst 
in—Suim recovered for goodwill.}—The 
umount of the consideration roceived 
for the sale of the goodwill of a hotel 
property held by the vendor aa lessee 
is income assessable to income tax under 
Income Tax Act, 1924, a. 11 (3).—He 
INcoME Tax Act oF 1934 (No. 2), 


129. 


130. 
131. 


1318. ——- ——- —_—- ——.]—Applt. was em- 


131b. 


Add. Citation :—10 Tax Cas. 424. 


Add. Annotation :—Refd. Levene v. I. R. 
Comrs., [1928] A. C. 217. 


Add. Annotation :—Consd. I. R. Comrs. v. 
Lysaght, [1928] A. C. 284. 

Add. Annotations :—As to (1) Consd. I. R. 
Comrs. v. Lysaght, [1928] A. C. 234; Proctor 
v. Ryall, Ryall v. Proctor (1928), 14 Tax Cas. 
204. As to (2) Refd. Fleming v. Wilkinson 
(1925), 10 Tax Cas. 416. Generally, Refd. 
Levene v. I. R. Comrs., [1927] 2 K. é. 38. 


ployed by a British co. as general manager of 
their sugar estates in Demerara where he 
lived & where his salary was wholly earned & 
perc He was in England on leave from 
une to Sept. 1918, & during that time the 
co., at his request, placed to the credit of his 
banking account in England £525, being an 
advance on account of salary falling due 
before Apr. 5, 1919, & an assessment to 
income tax was made upon him for the year 
1918~19 in respect of this sum under Schedule 
D., Case V. is wife had been for several 
years, & was throughout the year 1918-19, 
the owner of a house in Kent, towards the 
upkeep of which he contributed out of other 
income arising in England, but since Sept. 
1917, she had been mainly living with him 
in Demerara, the house being left unoccupied. 
During his stay in England in 1918, applt. 
lived for the most part in hotels & in fact 
spent only one night at the house. The 
Special Comrs. having decided that applt. 
was resident in the United Kingdom durin 
the year ending Apr. 5, 1919, & that he had 
been rightly assessed to income tax in respect 
of the above sum as having been received 
in the United Kingdom during that year from 
an employment abroad :—Held: inasmuch 
as applit.’s salary was payable in Demerara, 
the sum credited to him in the United King- 


dom must be regarded as remitted to him | 
from abroad & as constituting income from | 


&® foreign possession chargeable under 
Schedule D., Case V.— FLEMING v. WILKINSON 
(1925), 10 Tax Cas. 416, C. A. 

-]—Consideration of the meaning of the 
expressions “ resident ’’ & ‘‘ ordinarily resi- 
dent ’’ in Income Tax Act, 1918 (c. 40).—- 





LEVENE v. INLAND REVENUE COMRS., [1928] | 


sa ty wae :—Distd. I. R. Comrs. v. Lvsaght, (1928) A. C. 

al s v. 
Ez p. Schlesinger (19 
Corpn. (1929), 98 L. J. 


131c. 


PART 
st. 


resides, for purposes of income tax, 


A. ©. 217; 97 L. J. K. B. 377; 139 L. T. 1; 


44 T. L, R. 374; 72 Sol. Jo. 270; 13 Tax Cas, | 
ot 


486 H. L. 


St 


Conad. KR. a Marylebone Income Tax Comrs., 


13 Tax Cas. 746; Fry vo. Burma 
. B. 693. 





-]—No special or technical meaning is 
attached to the “resident” & 
‘* ordinarily resident ”’ as used in 1918 Act; 
accordingly the question whether a person 
is “resident”? & ‘“ ordinarily resident’ in 
the United Kingdom for the purposes of the 
Act is essentially a question of fact for the 
comrs. 

A person is ordinarily resident in a country 
for income tax purposes, if his residence ! 


V. SECT. 2, SUB-SECT. 2.—B. 
General rule.J-—-A pattnership 


A ae EC ENED 














a 


Vol. XXVIII.—Income Tax. Cases 129—140. 


Annotations -—Consd. Morloy v Lawford 
L. T 5 Lan 


To 
Ta 


there is not casual or uncertain, but is in the 
ordi course of his life. —-INLAND REVENUE 
Comrs. v. Lysacut, {1928] A. C. 234; 97 
L. J. K. B. 385; 189 L. TT. 6; 44 T. L. R. 
374; 72 Sol. Jo. 270; sub nom. LYSAGHT 
v. INLAND REVENUE Comrs., 13 Tax Cas. 
511, H. L. 
& Co. (1928), 140 
. 125; Kgyptian Delta & Investment. Co. v. 
dd, (1920) A.C. 1. Apld. K. ». St. Mary lebens Incomo 
x Comra., Ex p. Schlesinger (1928), 13 Tax Cas. 746. 


181d. ———.]— INLAND REVENUE Comnus. r. ZORAB 


(1926), 11 Tax Oas. 289. 


Annotation : - Refd. 1. Kk. Comrs. v. Brown (1926), 11 Tax 
Cas. 292. 


1381e. —-~—.]—-INLAND REVENUE Comus. tv. BROWN 


(1926), 11 Tax Cas. 292. 


181f. Trade carried on by sales agent for foreign 


132. 


136. 


139. 


6 second ivaidence must not 
merely have a delegation of the manage 
ment of some fon of the 


countries of manufacturers In United King- 
ier Miele al entered into separate agree- 
ments with cach of ao number of manu- 
facturers ino the United) Kingdom, under 
which he was appointed as their sales agent 
mm specified “ agency districts’? in countries 
out of the United) Kingdom, undertaking 
generally (ailer atia) to promote in the 
district the sale of the manufacturer’s goods. 
The  manutactarers supplied advertising 
material but all other expenses were met by 
applt. out of his remuneration, which con- 
sisted of commussion only, based on the net 
cash received by the manufacturer mn respect, 
of all goods shipped to the relative agency 
district, with a small guaranteed manimutn, 
The whole of the Commission was pail into 
an account in a bank in Kngland. Between 
Nov. 16. 1916, & June 16, 1923, appit. was 
in the United Kingdom for the following 
periods only: Apr. 14, TO, to Aug. 10, 
1919; July 26, 1920, to Nov. 22, 1920; 
Dec, 20. 1921, to Apr. 12, 122. He returned 
to England again on June 16, 1923. When 
in England applt. visited the manufacturers 
with whom he was under agreement, to 
discuss business matters & to receive inst ruc- 
tions. He dived, when in léngland, ata 
house, the property of bis wite, yn which his 
wife & children lived — continuously : 
Held: the trade was at feast in part carried 
on in the Umited Kingdom & that the 
apsessments should be confirmed, PEHERS v, 
MACKINNON (1929), 14 Tan Can. O86. 


Add. Annotation : —Retd. Muller (London) v. 
Lethem, Muller (London) v. I. R. Comrs., 
(1927, 1 K. B. 780. 


Add. Annotations :- Apprvd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A.C.1. Refd. Baelz v. Public Trustee, (1926 ] 
Ch. 863. 


Add. Annotations :- -As to (1) Distd. Noble rv. 
Mitchell (1926), 48 T. L. BR. 102. Consd. 
Fry v. Burma Corpn. (1929), 98 L. J. K. B. 
693. Generally, Consd. Egyptian Delta Land 
& Investment Cu. v. Todd, [1920] A. ©. 1. 


ta fu (1) Refd. (ochkerline 


tdd. Annotation : 


"OW. Thy & Co. ee PR. Corrs. (1930), 17 

T. 1. R. 13 
; idence, but the * partners uctually have their places 
Oe ee eee eer ece nite hot of residence is @ wholly irrelevant 


‘consideration In determining the place 


artner- of residence of the ftirm.—Mapkax 


panied Gn We tae ar.  ponnees: iz ship business, wever extensive, but Inc omMp ‘lax Comk cv. 7. 8. FIRM, 
carried on where the central - 8 delegation of some portion of the PANJONE AT NEUAPSATAM = (1927), 
ment & control of the whole of its management of the businesn aa a whele. I. L. KR. 50 Mad. 847.-~-IND. 

business actually abides. There may The question as to where the individual 
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Cases 1411682. 


141. 


142. 


142a. mrs 


144. 


Add. Annotation :—Refd. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A.C. 1. 


Add. Annotations :—Consd. Fry v. Burma 
Corpn. (1929), 98 L. J. K. B. 6938. Refd. 
Proctor v. Ryall, Ryall v. Proctor (1928), 
14 Tax Cas. 204; Egyptian Delta Land & 
Investinent Co. v. Todd, [1929] A. C. 1. 


By resident director under power 
of attorney—Profits retained abroad.]—Applts., 
insurance & reinsurance brokers & agents in 
London, had an office in Paris for the purpose 
of direct insurance on behalf of cos. for which 
they acted as agents, & applts. in some cases 
represented the same cos. in London & in 
Paris. <A resident director of applts. had the 
sole conduct of the Paris business under a 
power of attorney. The results of the Paris 
business were incorporated in applts.’ balance- 
sheets, but no part of the French profits was 
remitted to London :—Held: as the power 
of attorney did not, except as against third 
parties, divest the directors in London of 
their power of control over the French busi- 
ness, applts. were assessable to income tax 
on the whole of their profits, including those 
of the Paris oflice.-—-NoBLE (B. W.), Lrp. v. 
MITCHELL (1926), 43 T. L. R. 102. 


Add. Annotations :—Expld. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] 
A. C. 1. Refd. Baelz v. Pub-‘c Trustee, 
(1926] Ch. 863. 





144a. ——- ——.]—A co., which is registered in 


145. 


153. 


155. 


156. 


Hngland but carries on its real business 
abroad, does not necessarily reside in 
Wngland, so as to be liable to income tax, 
because it is obliged by law to perform in 
England certain duties which cannot be 
performed abroad, such as having a registered 
office & keeping a register of shareholders. 
For income tax purposes a co. resides where 
its real business is carried on.—RGypTiAN 
DELTA LAND & INVESTMENT Co., LrD. v. 
‘Popp, [1920] A.C. 1; 98 L. J. K. B. 1; 140 
lL. T. 50; 44 7. L. R. 7473; 72 Sol. Jo. 545 ; 
sub nom. Tobp v. EGYPTIAN DELTA Lanp & 
ih aa Co., Lrp., 14 Tax Cas. 119, 


Add. Annotation :-—As to (1) Consd. Egyptian 
fe Land & Investment Oo. v. Todd, [1929] 
A.C. I. 


Add. Annolation :—Refd. I. R. Comrs. v. 
Cavan Central Co-op. Agricultural & Dairy 
Soc, (1917), 12 Tax Cas. 1. 

Add. Annotations :-—Apld. Egyptian Delta 
Land & Investment Co. v. Todd, [1929] A. C. 
i ae Baelz v. Public Trustee, [1926] 
Ch. 863. 


Add. Annotation :-—Consd. Michael Faraday, 
Rodgers & Hiller v. Carter (1927), 11 Tax 
Cas. 565. 


157. 


159. 


160. 


164. 


166. 


168. 


168a. 
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Add. Annotations :—As to (1) Refd. Rees 
Roturbo Development Syndicate v. J. R. 
Comrs., Rees Roturbo Development Syndi- 
cate v. Ducker (1928), 13 Tax Cas. 366. As 
to (2) Consd. Peypeen Delta Land & Invest- 
ment Co. v. Todd, [1929] A.C. 1. Gencrally, 
Refd. I. R. Comrs. v. Cavan Central Co-op. 
Agricultural & Dairy Soc. (1917), 12 Tax 
a ah Lysaght v. I, R. Comrs., [1927] 2 


Add. Annotation :—Consd. 
qo & Investment Co. 
Oy is 


Egyptian Delta 
v. Todd, [1929] 


Add. Annotation :—Consd. Egyptian Delta 

rea Fs Investment Co. v. Todd, [1929] 

A.C. 1, 

Add. Annotation :—Refd. Egyptian Delta 
v. Todd, [1929] 


A.C 


Add. Annotations :-—Refd. Maclaine v. Eccott, 
[1926] A. (. 424; Nielsen, Andersen v. 
Collins, Tarn v. Scanlan (1926), 135 L. T. 
744; Whitney v. 1. R. Comrs., [1926] A. (. 37; 
Belfour v. Mace (1928), 138 L. T. 338; 1. R. 
Comrs. v. Pakenham, I. R. Comrs. v. Long: 
ford, [1928] A. C. 252. 


Add. Annotations :—Consd. Maclaine v. 
Eccott, {1926] A. C. 424. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs, (1927), 44 T. L. R.53. Refd. Lysaght 
v. 1. R. Comrs., [1927] 2 K. B. 55. 


Foreign shipping company.|—(1) With 
a view of avoiding delay in bringing before 
the ct. revenue appeals on cases stated by the 
General or Special Comrs., henceforward 
points of argument need not be delivered & 
the case muy be set down by either party. 
(2) A Danish co. & an English co. established 
a line of steamers between Copenhagen & 
Hull, & the English co. were appvinted 
exclusive agents for the Danish co. at Hull. 
The English co. controlled the freights at 
this end, quoted rates, accepted consignments 
of goods & put them on board the steamers of 
the Danish co. The bills of lading were 
signed ‘‘for the master’? by one of the 
Snglish co.’s clerks. The English co. col- 
lected the freights for outward bound goods 
& any other moncys due from the con- 
signors, & remitted what was due to the 
Danish co. On an appeal against assess- 
ments to income tax for the four years ended 
Apr. 5, 19138-1916 of the English co. as 
agents for the Danish co. :—Held: on the 
principle of Erichsen v. Last, No. 168, the 
Danish co. exercised a trade in the United 
Kingdom to the extent to which goods 
were taken on board their ships at Hull for 


Land - Investment Co. 





carriage elsewhere, & this trade was carried 


PART V. SECT. 2, SUB-SECT. 2.—C. 


144 i. Ztegistered office in En 
Pusiness 
General control by English office—Dual 
residence.)}—A oo. Can carry on business 
in more places than one, & in places 
where it 

Three railway cos. were incorporated 
in Kngland. 
rulway situate wholly in Portuguese 
Kast Af 
aituato wholly in Portugueso Kast 
Africa with the exception of six miles 
situate in Southern Rhodesia, & 
owned a line situate wholly in Southern 


Rhodesia. 


pale 
d& management  abroad-— | general man 
inanaged the line. 


liues of A. co. & 
ves not reside. 


A. co. owned a Hne of 


new B. co. owned a line 


by the 


latter vo. 


Rys. 


Cc. co. had its head office 
& gencral contro! in England, but also 
had offices in Tuluwayo, 
r & staff conducted & 
C. co. worked tho 
B. co. as one with 11s 
own, & the three ous. shared the profits 
& Josses of the joint venture upon 4 
specified basis :—ZJield : : 
B. co. were in partnership with C. co.., 
& the partnership business was carried 
on within Southern Rhodesian territory 
within Southein 
Rhodesia Income Tax Ordinance 20 vf 
v. COMER. OF 
TaxxEs, [1925] App. D. 438.—S. AF. 
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PART V. SECT. 2, SUB-SECT. 3.—A. 


sx. Salary earned & received in 
Canada by person residing in foreign 
ri betioa : such person wae not 
assessable by the corpn. of the city 
where he earned his ary.—He Fox 
& WINDAOR CORPN. (1925), 57 O. L. R. 
243.—CAN. 


where a 


co. 

sy. Royalties received in Canada by 
patentee residing in foreign rocieatce ALS 
Heid: the patentee was chargeable.— 
Re Pork ALLIANCE CorpP., LTv., (1926) 
4 dD. L. R. 1152.—CAN. 


on by the British co. as their regular agents. 
Therefore, the Danish co. were pense Sh to 
income tax in the name of the British co. far 
the three years ended Apr. 5, 1015, under 
1842 Act, s. 41, in respect of the profits 
arising from such trade, so far as regards 
freights collected by the British co. in respect 
of such goods, & for the year ended Apr. 5, 
1916, under 1842 Act, s. 41, as amended by 
Finance (No. 2) Act, 1915 (c. 89), s. 31, in 
respect of all the profits arising from such 
trade, whether the freights were collected 
by the British co. or not. 

(8) Two Dutch shipping companies owned 
four steamships known as the Batavier Line 
which traded regularly between Rotterdam 
& London. A Dutch firm, W. & Co., were 
the directors & had the management & con- 
trol of both companies, & were also the 
shipping agents of both companies. By an 
agreement in 1899 made between the Dutch 
firm & one of the companies the firm were 
authorised to appoint sub-agents, where 
they decmed it necessary. 
in 1916, the Dutch firm appointed applts. sole 
agents in London of the Batavier Line & 
thereafter applts. did all that was required 
to be done in connection with the ships 
of the Batavier Line in London. Assess- 
ments to income tax having been made on 
applts. as agents of the Dutch companies 
in respect of the profits of their business of 
shipowners :— Held: the Dutch companies 
were exercising a trade in the United 
Kingdom, even assuming that the Dutch 
firm, in appointing applts. as agents, acted 
as shipping agents & not as directors, they 
nevertheless constituted appits. direct agents 
of the two Dutch companies in London.— 
TARN v. SCANLAN, NIELSEN, ANDERSEN & 
Co. v. COoLiIns, MuLLER (W. Lf.) & Co. 
(LONDON) v. LETHEM, SAME v. INLAND 
REVENUE Comrgs., [1028] A. C. 31; 97 L. J. 
k. B. 267; 1388 L. T. 241; 44 T. L. R. 53; 
71 Sol. Jo. 1002; 13 Tax Cas. 91, 126, H. L. 


tnnotatwn .~ Refd. Belfour v. Mace (1928), 138 Li. ‘I. 33%. 


169. 


(70. 


(72. 


173. 


173a. 


Add. Annotations :-- As to (2) Refd. Whitney 
v. I. R. Comrs., [1926] A. C. 37; Belfour v. 


Mace (1928), 1388 L. T. 338; 1. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford, [1928] 
A. C. 252. 

Add. Annotation :—Retd. Belfour v. Mace 
(1928), 138 L. T. 338. 

Add. Citations :—[{1926] A. C. 424; 95 


L. J. K. B. 616; 135 L. T. 66; 10 ‘Tax Cas. 
481. 


Add. Annotations :—As to (2) Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (London) v. I. R. 
Comrs. (1927), 44 T. L. R. 53. Generally, 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882. 


Add. Annotations :—As to (1) Refd. Nielsen, 
Andersen v. Collins, Tarn v. Scanlan (1926), 


pm 


In 1904, & again | 


| 


| 


—_ —=—— 


| 


| 
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178. 
179. 


180. 


= 
[ve] 
pang 


| 185. 


| 186. 


185 L. T. 744; Muller (London) v. Lethen, | 


Muller (London) v. I. R. Comrs., [1927] 1 | 186a. 


K. B. 780. As to (2) Apld. Gavazzi v. Mace, | 


Gavazzi v. I. R. Comrs.. Boyd v. Stephen 
(1926), 135 L. I’. 634. Folld. Belfour v. Mace 
(1928), 138 L. T. 338. 


C.i.f. & consignment business. | 

Applt. acted as representative of an American 
co. in connection with the sale of the co.’s 
products in L. & in the North of England 


eee ee 


H 


generally. There was no written agreement, 
detining tis position. The business was 
carried on in two ways: (a) °° Clif. business.” 
\n offer to buy bacon or hams at prices 
slated by the bidder was recen ed by applt. & 
cabled to the co. Hf the co. accepted it they 
cabled to applit. accordingly who notified the 
bidder, usually first) by telephone A later 
in Writing. The written acceptance sent. to 
the bidder represented the transaction asa 
purchase by applit. for the bidder trom the 
co. Applt. received neither the goods ner 
documents relating to them nor did he 
collect any moneys. He was paul a eom- 
Tmasston oon all orders oummating om his 
termtors.? (0) 0 Consignment business.” 
Consignments were sent by the eo. to applt. 
to be sold on its behalt. ‘They were sold by 
auction. Phe bills of Jading were made out 
toapplt. Hecollected the proceeds of the sales 
& was responsible for bad debts. Tle was 
paid the usual ageney commission for such 
business: ffeld : the co. exercised ao trade 
Within the United) Kingdom. Rowson ¢. 
STEPHEN, ROWSON @ TNEAND REVENUE 
Comes, (1020), Pf Pan Cas. 348. 
Add. Citations: affd. (1925), 138 L, 'T. 338; 
13 Tan Cas. 039, CL A. 
Add. Culations : sub nom. GAVAZZI v. MACK, 
GAVAZZL v. INLAND REVENUE Comrs,. Boyp 
(VT. I.) & Sons, Lip. v. Sieinin, 135 TL. E. 
634; 10 Tax Can. 698. 
Add. Annotation: —~ Consd. Belfour x. 
(1025), 138 0. T. 3388. 
wldd. Annotation: Refd. Muller (London) «. 
Lethem, Muller (London) v. L. RR. Comrs., 
{1927] 1 K. B. 780. 
Add. Cdations: {1986} A CC. 424; 05 
J.J. KK. B. 6183 135 1. TL. 663 10 Tax Cas. 
481. 
Add. Annotations: --Ax to (2) Consd. f. ht. 
Comrs.v Pakenham, 1. R.Comrs. v. Longford 
(1927), 96 L. J. K. B. 882. Apld. Tarn v. 
Scanlan, Neilsen, Andersen v. Collins, Muller 
(London) v. Lethem, Muller (Le ndon) v. 1. R. 
Comrs. (1927), 44 T. L. KR. 55. 
Add. Annotations : ~.14 to (1) Consd. Belfour 
vo. Mace (1928), 138 L. 1. 338; Tarn v. Scanian, 
Nielsen, Andersen tv. Collins, Muller (London) 
v. Lethem, Same v. 1. R. Comrs., [1928] A.C. 
34: Vases Comis.o, British S\ustratian Wool 
Realization Assoen., Ltd, (930), 17 Tob. R. 
ov. Refd. Maclaine v. Eecott, [1026] A. C. 
424; Rowson vr. Stephen, Rowson vo —, BR. 
Comers. clyz)), 14 Tax Cas. 945. Aa to (2) 
Consd. Scales v. Atulanta S.S. Co. of Copen- 
hagen (1925), 184 L. T. 411. 
Add. Annotations :—Consd. v. 
Eccott, [1926] A. C. 424. Refd. Niclser, 
Andersen v. Collins, Tarn v. Scanlan (1026), 
135 L. T. 744; I. R. Comrs. v. Pakenham, 
I. R. Comes. v. Longford (1927). 96 L.J.K.0. 
$82; Muller (London) v. Lethern, Muller 
(London) v. I. R. Comrs., [1927] 1K. 1. 780. 


- - Agent appointed by agent of principal. | 
~ ARN v. SCANLAN, NIELSEN, ANDERSLN & 
Co. »v. COoLLins, MULLER (W. fl.) & Co. 
(LONDON) +. Lene, Same v. INLAND 
REVENUE ComRs., No. 168a, ante. 


Mace 


Mar laine 


| 188. Add. Annotations :— Consd. Fgyptian Delta 
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Land & Investment Co. vw. Todd, [1929] 
A. G. 1. Mentd. Baelz ». Public Trustec, 
{1926} Ch. 863. 


Cases 198a—2042. ENGLIsH AND Emrrre Dicest SUPPLEMENT. 


_ te ey ]—TARN UV. SCANLAN, NIELSEN, 
ANDERSEN & Co. v. CoLLINs, MULLER (W.H.) 
& Co. (LONDON) »v. LerueMm, Same v. 
INLAND REVENUE Comnrs., No. 168a, anie. 


200a. ——— Purchase of business within three years 
—No evidence of vendor’s profits.}—Held : 
it was the comrs.’ duty to determine to the 
best of their judgment the average profits 
of the business for the three years respectively 
preceding the io of assessment.— OGILVIE 
v. BARRON (1925), 11 Tax Cas. 503. 


Foreign corporation——Registered office 
transferred to Engiand.|—A mining co. 
incorporated, having a registered office & 
carrying on business in Burma, decided to 
transfer its registered office & the control 
of its business to London, which it did as 
from July 1, 1925, thereby becoming liable 
to be assessed to British income tax. An 
assessment was therefore made upon it for 
the year ending Apr. 5, 1926 :—Held: the 
assessment should be under the rule applicable 
to Case I. of Sched. D. in respect of its profits 
“upon a fair & just average of three years 
ending on that day of the year immediately 
preceding the year of assessment.’”’ The fact 
hat the seat of the co.’s continuing business 
was transferred to England did not mean 
that at the date of transfer its trade was 
‘‘ set up & commenced ”’ within the meaning 
of fule 1 (2) applicable to Cases I. & II., so as 
to. make it hable to assessm ‘nt upon the 
profits of its first ee trading as a@ Co. 
registered in Eng and.—FrRy v. BURMA 
Coren., [1930] 1 K. 2B. 249; 98 L. J. K. B. 
693; 141 L. T. 361, 0. A.; affd., [1980] A.C. 
821; 901. J. K. B. 806; 142 L. T. 609; 15 
Tax Cas. 113, H. J. 


204a. -—— Date when accounts ‘‘ usually ’’ made 
up— Effect of change of date.]—-BorTHWICcK 
(Tuomas) & Sons, Jrp. v. NOLDEX (1926), 11 
Tax Cas. 261. 


204b. Money recovered under insurance policy— 
Stock destroyed by fire—Whether trade 
receipt.|—-Held: the trader must bring the 
whole of such money received from the 
insurance co. in respect of the goods destroyed 
by fire into his profit & loss account as a 
trading receipt, in order to arrive at his 
profits for income tax purposes.—GLIKSTEN J. 
& Son, LTp. v. GREEN, [1929] A. C. 381; 98 
Ll. J. K. B. 363; 140 L. T. 625; 45 T. LR. 
274; 14 Tax Cas. 304, H. L.; ajffg. 8.0. sub 
mom. GREEN v. GLIKSTEN (J.) & Son, Lro., 
[1928] 2 K. B. 193, ©. A. 


204c. Ascertainment of profits where stocks under- 
valued.}|—-When the opening & closing stocks 
of a business are both undervalued, the real 
profits of the year cannot be ascertained by 
merely raising the valuation of the closing 
stock & not taking into consideration the 
similar undervaluation of the opening stock. 
—BomMBay ComrR. oF INCOME Tax v. 
AHMEDABAD Naw Corron Mrs Co., Lrp. 
(1929), 46 T. L. R. 68, P. O. 


204d. Finance Act, 1926 (c. 22), ss. 28, 34~—~ 


200b. 





| 
| 


Accounts customarily made up -—~ What 
amounts to.}— DUNHAM v. HOSCOTE (MALAYA) 
RUBBER Estates, Lirp.; DUNHAM v. 

Pillelgt rg PLANTATIONS, Lp. (1929), 14 Tax 
Cas. 726. 


——.]— See, now, Finance Act, 1930 
(c. 28), 8. 14.” 





2046. Option to be assessed otherwise than on basis 


of preceding year—Finance Act, 1926 (c. 22), 
s. 28 (3)—Necegsity for receipt of profits in 
period preceding three years anterior to year 
of assessment.]|—A co. took over a business 
as a going concern as from Apr. 3, 1925, & 
was assessed for the years 1925-26 & 1926-27 
by reference to the average profits of pre- 
ceding years as having succeeded to the 
trade. The profits of the business for each 
of the years ending Mar. 31, 1925, & Mar. 31, 
1926, were less than the average annual 
profits for the six years ending Mar. 31, 
1924. The co. having given due notice, 
claimed that it was entitled under Finance 
Act, 1926 (c. 22), s. 29 (3), to be assessed for 
the year 1927-28 on the basis of the average 
profits of the business for the three years 
ending Mar. 31, 1927 :—Held: the co. not 
having been in possession of the source of 
the profits for any part of the period pre- 
ceding the three years mentioned in the 
sub-sect., the sub-sect. was not applicable, 
notwithstanding that the co. fell to be treated 
for income tax purposes as successurs in the 
business.—-BROowN (E. G.) & Co., limp. r. 
STEWART (1929), 14 Tax Cas. 423. 


Annotation : —Conad. Betts vr. Laycock, Sons & Co. (1930), 
142 J. J 506. 


204f. ——— —-—~ ——~—.]}—Applt. co. was formed in 


Oct. 1924, to take over a epbuigleny business 
of wool merchants, the partners themselves 
becoming the holders of practically all the 
shares. In the year ending Mar. 31, 1926, 
the co. sustained a loss of £64,016. Under 
Finance Act, 1926 (c. 22). Part LV., dealing 
with income tax, the assessment on a three 

ears’ average was abolished, & it was pro- 
vided that the profits for income tax purposes 
should be computed on the amount for the 
year preceding the year of assessment. It 
being obvious that in the readjustment of 
the system in that way hardship would arise, 
to mitigate certain cases of hardship sect. 29 
(3), was framed. The question in dispute 
was whether in the circumstances above set 
out the co. had shown that it was within the 
mischief which sub-sect. 3 aimed at 
alleviating. The co. contended that sects. 28 
& 29 of Finance Act, 1926 (c. 22), were 
intended to cover all cases where the 
abolition of the three years’ average would 
cause exceptional erg © & also that in 
a@ case where there had been a change of 
ownership of the business during the three 
years on which the 1927-28 average would 
have been computed the new owners, in this 
case the co., should be treated as having been 
in notional possession of the source during 
the six years mentioned in sub-sect. 3 of 


mn Poe. sum which represents 10 per cent. of Co. oF NEw ZEALAND, LTD. v. FEDERAL 

P pes oe = SUB aa is B. | the amount payable to it in respeot of Goin. oF TaxaTion, (1984), 33.0. L. R 
» Aasessment on a ——'oreign ) age of passengers, etc. upon “***- . — . 

a rr Rg att Sta rigger rts leer the eueat of the co. is liable to 
allowed. n the assessment o Cy a come » no uotion can 
income of a shipp oo., of which Tande of so much of the assessable PART V. SECT. 2, SUB-SECT. 4. 
the principal place of business In out income as is available for distribution sz. Under <Asacesment Act.}—Re 
of Australia & which oarries passengers, <& is distributed to the members or DonaLp Mason & Co. (Ont.), (1927) 
ete., shipped in Australia, from the shareholdera of the co.—UNION 8.8. 4D. L. R. 1061.—CAN. 
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sect. 29 preceding the three average years. 
On an appeal against an assessment to income 
tax Sched. D for the year ending Apr. 5. 
1928, in £68,082 less £639 wear & tear 
allowance, the comrs. held that the co. came 
within the provisions of sect. 29 (3), & were 
entitled to the relief granted by that sub- 
sect., & they reduced the assessment to 
£5,480 less the £539:—Held: though the 
co. could bring their case within the first 
part of sect. 29 (3), it became impossible to 
apply that part of the sect. unless the co. 
could show that it was in possession of the 
profits during the six years. preceding the 
three years before 1926-27, but in fact the 
co. was not in possession of the profits for any 
portion of those six years. Mo work the 
sub-sect. the co. must have been in possession 
for some part of the six years, either all of it 
or part of it. The co. must have been in 
possession or the sub-sect. did not arise at 
all.—Bettrs v. Laycock, Sons & Co., Lp. 
(1930), 142 L. T. 506, C. A. 


204g, ——- -——— Validity of notice— Notice by 


accountants.|—A firm of chartered account- 
ants had been employed by applt. co. as 
their accountants & auditors for many years. 
They had each year interviewed & corre- 
sponded with the appropriate inspector of 
taxes with regard to the co.’s income tax 
liabilities with a view to agreement as tu the 
figures upon which poeiuty. was to be based. 
All returns were signed by the co.’s duly 
authorised officer. The co. was admittedly 
entitled to exercise the option with regard 
to the basis of assessment afforded by 
Finance Act, 1926 (c. 22), s. 20 (3), 1f it so 
desired. 

The accountants informed the inspector in 
two letters dated Oct. 3 & 4, 1927, that the 
co. claimed ‘‘to be charged for the ‘year 
1927-28 ” as if sect. 29 had not been passed. 
No reference was made to the year 1928 -20. 

In a letter dated Oct. 25, 1927, the 
accountants purported to withdraw the 
claim. The amount of the liability for the 
year 1927-28 computed on the average basis 
was greater than the amount on the pre- 
ceding year basis. ‘The cv. appealed against 
an additional assessment for the year 1927-28 
on the difference between these amounts, 
contending, inter alia, that the accountants 
had no authority to give the notice required 
by the sect. & that valid & effective notice 
was not given. It was not suggested that 
the accountants had specific authority to 
lodge the notice or that the co. had con- 
firmed the accountants’ action :—Held: the 
accountants had not a general authority to 
bind the taxpayer in the matter; they had 
not been held out as having such authority ; 
& further the notices were invalid as purport- 
ing to be made by reference tw one year only. 
DRAYSON (A. W.) & Sons, Lrp. v. YALLOP 
HOAR®B v. BRUCE (1929), 14 Tax Cas. 449. 


206a. French ‘‘ Société en nom collectif.’’ }—Applts. 


in these two casea were, for the years material 
in the present connection, the only persons 
interested in the profits of a Sociéte en nom 
collectif, a business organisation under French 
law in many respects similar to a partnership. 
The Sociéte was directed & controlled in 
France but carried on business in various 
countries including the United Kingdom. It 
was assessed in respect of the profits of the 
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207. 
208. 


209 e 


210. 


Annotations :-- 
1929) 1 K. B. 284. 
orsfall, [1920] 1K. B. 285. 


210a. 


trade carried on in the United Kingdom :— 
Held: the Société was a legal person distinct 
from the individuals composing it & the 
protits in question were not the profits of a 
perenne within sect. 20 of 1918 Act. — 
YREYFus (C. 1.) v. INLAND REVENURB COMRS., 
Drerrvs (lL. L.) t. INLAND REVENUE CoMRa, 
(1929), 11 Tax Cas. 560, (. A. 
Add. Annotation ;: —Refd. Seaham Harbour 
Dock Co. v. Crook (1980), 47 T. L. R, 23. 
Add. Annotations :—As to (8) Consd. Fry v. 
Burma Corpn. (1929), 98 L. J. K. B. 693. 
As to (4) Folld. Elliott v. Duchess Mill (1926), 
05 L. J. K. B. 963. Consd. Stewart & Young 
v. Walker (1926), 11 Tax Cas, 128. As to (5) 
Consd. Leitch v. Emmott (1920), 08 L.J.K.B. 
459. Refd. Martin v. Lowry, Martin v. [. ft. 
Comrs., {1926] 1 K.B. 5650. Generally, Refd. 
Betta v. Clare & Heyworth, [1926] 2 K. B. 280. 
Add. Annotation :--Expld. James Shipstone 
? Sons, Ltd. ¢. Morris (1920), 14 Tay Cas, 
13. 
Add Citations :—reved. [19206] 2 K. B. 289; 
95 L. J. K. B. 872; 185 L. T. 380; 42 
T. L. R. 479, C. A.3 revad. sub nom. CLARR & 
Heyrwonrts v. Berrs, [1927] A. C. 448; 06 
L.J. K. B. 645; 187 L. T. 806; 48 TLL. R. 
387; 11 Tax Cas. 469, HI. L. 


Agto(1) Overd. Knooshaw v. Clay & Horsfall, 
y Aa to (2) Consd 


onsd. Kneeshaw v, Clay & 
Partnership.)——-By a deed dated 
Nov, 22, 1922, A. & B., partnors in a firm, 
dissolved partnership as from Apr. 1, 1922. 
IJpon the dissolution of the partnership A. 
continued to carry on business at the firm's 
address, but from Nov. 22, 1922, until his 
death in June, 1924, B. carried on, in his 
own naine at his private address, a small 
amount of business previously done by the 
firm. By a deed dated Jec. 15, 1922, A. 
took C. into partnership as from Apr. 1, 1922. 
An assessment having been made on the firm 
for 1922-23 upon the average of the profits 
for the three years ended Mar. 31, 1922, the 
comrs. found that the partnership between A. 
& B. was not dissolved until Nov. 22, 1922, 
é& that there had been no discontinuance 
of the business, but that A. had succeeded 
to the business of A. & B., & that A. & O, 
had succeeded to the business carried on by 
A. after the dissolution of his partnership 
with B.:—Held: there was evidence upon 
which the comrs. could come to their con- 
clusions, & they had not misdirected them- 
selves in law.—FARADAY, RopGErRS & ELLER 
vy. CARTER (1927), 11 Tax Cas. 565, ©. A. 





210b. —--- Absence of formal contract.] - Dunng 


911 


Mar.\10928, there were negotiations & detailed 
correspondence between the resp. cu. & 
anuther co. who were proposing to purchase 
the husiness of resp. co., culminating in a 
letter dated Mar. 21, 1928, in whieh the 
prospective purchasers indicated that the 
terms contained in the correspondence, & a4 
arranged at interviews between the parties, 
were generally accepted " subject to such 
terms being fully set out in a formal contract 
or agreement, to be subnutted to us & 
finally approved of.’’ On Mar. 29, 1928, 
two of che directors of resp. co. resigned & 
entered the service of the purchasers. On 
Mar. “0 resps. gave notice to their foreign 
ayents terminating their engagements. Th: 
formal contract was dated Apr. 16, [0zs. 


210d. - - 


Resp. co. were assessed for the year 1927-28 
in accordance with the provisions of rule J} (2) 
on the footing that the succession took place 
after Apr. 5, 1925. "The General Comrs. 
allowed their appeal against this assessment, 
finding that a contract for the sale & purchase 
of the business existed before Apr. 6, 1928. 
The Crown appealed :—Held: the corre- 
spondence did not constitute a contract & 
that there was no evidence of a de facta 
succession before Apr. 6.—-Tonpn vv. JONES 
Bros., Lirp. (1930), 15 Tax Cas. 306. 


210c. -—— Purchase from liquidator.| — A “co. 


carried on business as (@) motor engineers, 
(6) cinema theatre proprietors, &, until a 
short time before going into liquidation, 
(c) haulage contractors & char-a-banc pro- 
prictors. On the liquidation of the co. 
applts. purchased the co.’s lands & property 
& stock-in-trade, the purchase-price being 
£16,000, of which £15,850 was stated, in the 
agreement of sale, to be in respect of lands 
& property, & £150 in respect of stock. 
Applts. retained the cols employees & con- 
tinued without any interruption the work in 
the co.’s hands. They carried on business As 
motor engineers & as cinema theatre pro- 
prietors but not at any time as haulage 
contractors & char-a-bane proprietors. The 
General Comrs. held that applts. had not 
suceveded to the business previously carried 
by the cor: Held: there were no 
grounds for disturbing the Comes.’ decisio- 
as being erroneous in point of law. —-WILSON 
& BARLOW @. CHIBBETT (1929), 14 Tan Cas. 
A07. 
Transfer of tied houses to different 
brewery.| Applt.co., a brewery co.. acquired 
the control of another co., the B. Brewery 
Co. by an arrangement. whereby the share- 
holders in the latter exchanged (heir shares 
for shares in applt. co. Phe B. Co. then 
leased its brewery & its tied houses, com- 
prising the whole of its property, licensed & 
unlicensed, to appt. co. at an annual rent. 
Applt. co. supplied its own products to the 


211. 


212. 


, 212a. ——- —~ i 
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tied houses, which became “ tied *” to them, 
& brewing at the B. Co.’s brewery im- 
mediately ceased. Shortly after the date of 
the lease applt. co. purchased all the stock 
& loose effects of the 1. co., & about a year 
later they purchased the brewery at a 
valuation, the Jease, as regards the brewery, 
thus only remaining in effect for about. 
eighteen months. Applt. co. appealed 
against assessinents made on the footing 
that it had succeeded to the business of the 
B. Co. & that accordingly in arriving at 
applt. co.’s liability the profits of the B. Co. 
should be brought into the computation. 
The General Comrs. held that the assess- 
ments had been correctly s0 made : —//eld ; 
the matter was primarily a question of fact 
& there were no grounds for disturbing the 
Comrs.’ decision.- SHIPSTONE (JAMES) & 
Sons, Lrp. v. Morris (1929), 14 Tax Cas. 413. 


Add. Annotation : -Refd. Shipstone (James) 
& Sons, Lid. «. Morris (1029), 114 Tax Cas. 
413. 

Add. Citations :—[1927] 1 Is. B. 182; 905 
L. J. K. B. 963; 1386 L. T.51; 42 T. L. R. 
707; 70 Sol. Jo..891; 11 Tax Cas. 56,C. A. 


Add. Annotation :—Refd. Borthwick v. Nolder 
(1927), 11 Tax Cas. 261. 


—Held: in order to establish 
that there has been a falling short of the 
profits or gains of a trade within the exception 
to r. 11 of the Rules applicable to Cases I. 
& If. of Sched. D., it has only to be shown 
that the profits or gains in the year of assess- 
ment have fallen short from some specific 
cause, & not that the aggregate profits or 
gains since the change have so fallen short ; 
w if the profits or gains in the ycar of assess- 
ment are found to have fallen short from seme 
specific cause, income tax is computed on the 
actual profits or gains of that year instead of 
on the average of the three preceding years.— 
KNEESHAW v. Otay & HOoRSFALL, [1929] 1 
K. B. 285; 98 1.3. K. B. 325; 140 L. T. 188; 
72 Sol. Jo. 809; 14 Tax Cas. 295, C. A. 


& gains of the co. in arriving at its 


PART V. SECT. 2, SUB-SECT. 5.- A. 


sa. Wihclher partnership re a clive 
for ancone tac purposcs.-~- dididd: oa 
contract oof co-partuership ois not 
offectual for Income tar wae prior 
to the dates on which it is executed, - 
AYRSHIRE PULLAAN MOTOR SERVICES 
& Rrrowpe (DD. M.) @ UNLAND REVENUBR 
conn (1929), 14 Tan Cas. Tol. 


PART V. SECT. 2, SUB-SECT. 5.-—-B. 


213 ii. ——.]—A firm of manu- 
facturing confectioners, in which 
changes of partnership had taken placo, 
claimed that oa falling short of protita 
wus aus to two specific causes, (1) an 
increase in the price of sugar due to 
interference with the Cuban supplios 
by the American Govt., the formation 
of a speculative ring in Now York, & 
curtailment of EKurupean — supplies 
owing to the French occupation of the 
Ruhr, & (2) an increase in bad debts 
caused by the failure of inexperienced 
venturers in the confectionery trade :— 
Held: (1) the expression ‘ specific 
cause ”’ denoted an exceptional circum- 
stance, which could be clearly identi- 
fied, & to which the shortage of profits 
could substantially be attributed ; 
(2) the causes of the falling off of profits 
alleged wore not ‘specific causes.”’— 
STRWART & YOUNG v. INLAND REVENUE 
Comrs., (1926) 5. C, 883; 11 Tax Cas, 
123.—SCOT. 


PART V. SECT. 2, SUB-SECT. 7.—A. 


oO |, - Farm land—kEgrpenses of 
fencing.)--A famner is eutitled to 
deduct under Land & Income Tax 


Ameoudinent Act, 1924, 6. 31, expendi- 
ture for the purchase & erection of 
vermin proof fencing.— LINDSAY vr, 
Was anwar Cong, (1927), 30 W. A. LH. 
21.—AUS. 

o il, —— Annuity.}—The payment 
of an annuity payable by a taxpayer & 
charged upon his land on which he 
carries on his business as a pastorulist 
is not money “ wholly & exclusively 
laid out or expended for the purposes 
of his trade,’”? witlun Income Tax Act, 
1914, 8. 19 (2) (a) (Viet.), &, therefore, 
may not be deducted from his gross 
income.-—CALVERT vr. VICTORIA TAXES 
Comn, (1927), 40 C. L. BR. 1428.—AUS. 


o iii. ——- Donations to public, social, 
charitable & ecclesiastical institutions.] 
~-Held: donations made to public, 
social charitable & ecclesiastical institu- 
tions, at the request of friends of such 
institutions, as well as amounts paid 
in the office to casual visitors for 
tickets to performances, lotteries, etc., 
under an alleged commercial practice, 
with the object of bevefiting app!t.’s 
business, & not for charitable pur- 
poses, are not_ disbursements 
expenses “wholly, exclusively & 
necessarily laid out or expended for 
the purposes of earning the income,”’ 
& cannot be deducted from tho profita 


912 


tuxable iucome.—O’REILLY & BE- 
LANGER, Lirb. &. MINISTER OF NATIONAL 
ees [1928) Exch. C. R. 61.— 





o iv. Loan to erperimental com- 
pany.)|—A firm of law agents from timo 
to time made advances to one of their 
cliunts, au CAPCLAIMUMULGL BOUL, 
which had been formed to manufacture 
a new metal ae It was intended, 
after the business bud been established, 
to promote a large public co., & the 
firm anticipated considerable legal 
work ju this connection. ‘he advances 
were not made by the firm as factors 
for tho co. The co. having failed, the 
loans became irrecoverable, & the firm 
claimed to deduct the loss thus incurred 
in arriving at the profits of their pro- 
fession for income tax purposes :— 
Heid: the advances were not money 
‘“‘wholly & exclusively Inid out. for 
purposes ”’ of business & the deduction 
of thom was inadmissible.—InLanp 
REVENTE Comns. tr. A. & B., (1929) 
Ss, CG. (dH. L.) 56.-- SCOT. 


ov. —-- Cost of reconstruction of 
shop.J—TyaM tv. ENLAND RRVENUE 
Comrs., [1929] S. C. (Ct. of Sess.) 384.—- 
SCOT. 

o vi. ——~ Expenses of winter 


in 
of sheep.)—INLAND REVENUE Conn” 
Uv. MARSHALL & MrrTcHELL, {1929} S. C. 
Ct. of Sesa.) 136.— SCOT. 


217a. 





Advances made to company by com- 
pany’s solicitors.)—-A firm of writers to the 
signet advanced money from time to time 


‘without security & without any written 


acknowledgment to a limited co. for which 
they had acted as law ents since its 
inception. The co. failed, & the advances 
were irrecoverable. On an appeal to the 
General Comrs. from an assessment to income 


tax under Sched. D. the firm claimed that the 


amount of the advances was a permissible 
deduction in ascertaining their profits & 
gains as writers to the signet :—Held: the 
loss was not a@ permissible deduction, as it 


did not represent moneys wholly & exclusively | 


laid out or expended for the purposes of the 
firm’s profession within r. 3 of the rules 
applicable to Cases I. & II.—Haacarr & 
BURN-MURDOCH v. INLAND REVENUE COMRS., 
(1929] A. C. 386; 98 L. J. P. ©. 118; 141 
L. T. 97; 45 T. L. R. 888; sub nom. INLAND 
REVENUE ComrRs. 0. HAGaRT & BURN- 
MurpocHg, 14 Tax Cas, 433, I]. 1. 


atnnotetion :--Mentd. Minter v. Priest, [1930] A.C. 58. 
222a. Company—Payment to director as induce- 


224a 


ment to retire.|—Held: a payment by a co. 
to a director in order to induce him to retire, 
in circumstances in which the other directors 
had come to the conclusion that it was 
essential in the interests of the co. that he 
should retire, was a busincss expense de- 
ductible from the co.’s profits for purposes 
of income tax.-—MItTCHELL v. NOBLE (B. W.), 
Layp., [1927] 1K. B. 719; 96 L. J. K. B. 484; 
1387 L. T. 33; 43 T. I. R. 245; 71 Sol. Jo. 
175; sub nom. Nosre (B. W.), rp. ». 
MITCHELL, MITCHErD. v. NOBLE (B. W.), LTD., 
11 Tax Cas. 372, C. A. 


Add. 
(1928), 44 T. L. R. 716. 
]-—Applt. co. was a member 


a cmentunnamnadiiiiiiensteemadammenad 





‘of the Cold Rolled Brass & Copper Assocn., 


an unincorporated body having as its objects 
the fixing of prices for goods manufactured 
by its members, & the provision of a common 
fund to be applied in the interests of its 
mombers. The common fund consisted of 
members’ entrance fecs & monthly payments 
proportional to output tonnage, & in the 
event of the Association being wound up 
was distributable between the members in 
proportion to their contributions. In 1918 


~ Comrs., 11929] ALC 386. 
v. Orden (1929), 45 J. Ry 2 
224c. Subscription to hospital—Where employee 


Vol. XXVII.—Income Tax. Cases 21'7a—296a, 


their share in the “ profit.” They were 
assessed to income tax under Case I. of 
Sched. D. on the basis that they were entitled 
to deduct omly the net cost of the metal, 
t.e. the full cost less their share in the 
‘‘ profit’? :—Held: applts. wero able to 
share in the distribution of the metal only 
on payment of the prices scheduled by the 
Assocn. ; their share in the “ profit’ was in 
proportion, not to the price paid, but to the 
quantity taken; the profit carried to the 
common fund could not be regarded as the 
individual members’ profit; & in the cir- 
cumstances applts. were entitled to deduct 
as a business expense the price paid by them 
to the Assocn.—CuirFroRD & Son, Lrp. v. 
Purtick, Ciuirrorp & Son, Lirv. vo. INLAND 
REVENUE Comps. (1928), 14 Tax Cas. 189. 


224b. Subscription to guarantee fund of British 


Empire Exhibition.J—Applts.,  asphalters, 
subscribed to the guarantee fund of the 
British Empire Exhibition at Wembley, 
solely, as the General Comrs. found, in the 
hope of obtaining preferential treatment in 
the allocation of contracts for asphalting work 
within the exhibition grounds. They did 
not in fact obtain any contract at all from the 
exhibition authorities. Having been called 
upon to pay a considerable part of the amount 
guaranteed they sought to deduct the sum 
so paid from their profits assessable to income 
tax asa trade expense. The General Comrs. 
held it was an allowable deduction :—-Held : 
the question was one of fact, &, as there was 
evidence to support the finding of the Genoral 
Comrs., their decision must be affirmed.— 
MORLEY v. Lawrorp & Co. (1928), 140 L. 'T. 
125 ;_ 45 T. 1. R. 80; 72 Sol. Jo. 825; 14 


Reta. Bourne & Hollingsworth 


treated.}—-Applts., who gave considerable 
subscriptions to a hospital at which their 
employees were frequently treated, claimed 
to deduct the amount of the subscriptions as 
a trade expense under r. 3 (a) of the rules 
applicable to Cases 1. & IT. of Sched. D. :-— 
Held: the question whether the subscriptions 
were given with the view of obtaining a ataff 
that would earn profits, or whether they were 
given merely because the staff had in fact 


the Ministry of Munitions had large surplus been treated at the hospital, was a uestion 
stooks of brass & copper & the Assocn. was | of fact for the Special Comrs., & their decision 
specially authorised by its members to must be affirmed.—LOURNE & HOLLINGS- 
negotiate with the Ministry in regard to its ! WORTH: Jap, v. OGDEN (1929), 45 T. L. HR. 
disposal. As a result the Assocn. contracted ! 222; 73 Sol. Jo. 127; 14 Tax Cas. 349, 

to purchase the metal from the Ministry at | 226a. Liability to bank on loans to meet acceptances 
fixed prices per ton, & this contract, & also —Subsequent compromise of bank’s claim.] 
the draft a1rangement for the disposal of the | Applt., who carried on business as an 
metal to the Assocn.’s members, were sub- !' exporter of cloth, habitually financed his ship- 
sequently approved by the Assocn. in general ments by drawing bills on the buyer in 
meeting. y these arrangements members Shanghai & borrowing from a bank in London 
were given, firstly, an option of purchasing | on the security of the bills & shipping 
a quantity of the metal proportional to their documents. In 1920 a buyer became unable 
monthly output, at prices scheduled by | to meet his acceptances, & applt. found himself 
the Association varying according to quality responsible to the bank for a large sum. In 
& size, & secondly, an option to apply for computing his asaseasable profits tur the year 
any residue. The whole of the metal was ended Mar. 31, 1921, he was allowed to deduct 
thus disposed of by the Association at prices | a sum of £22,410, being the estimated amount 
higher t those paid to the Ministry, & the | of the bank’s claim against him, but subse- 
‘* profit ’’ was carried to the common fund. ' quently he advanced certain contentions 
Applits. debited in their accounts the full against the bank & eventually, at the end of 
cost of the metal purchased by them from 1922, the bank accepted £8,000 in settlement 
the Assocn., & did not bring into the accounte of its claim. Applt. objected to additional 


J.8. 913 58 


a made in order to bring into ch 
he difference between the £8,000 & 
£39, 410 previously allowed, contending that 
the sums advanced by the bank were a 
liability for the year ended Mar. $1, 1921, & 
that the subsequent reduction of the debt 
was immaterial in determining his ability 
for that or any later year :—Held : ta 8 

transactions with the bank constitute 

of his business & that the loss incurred was 
a trading loss; & the computations for the 
purposes of income tax must be reopened & 
adjusted by reference to the actual amount 
of this loss.-BERNHARD v. GAHAN, BERN- 
HARD v. INLAND Ruvenve Comrs. (1928), 18 
Tax Cas. 723, C. A. 


238. Add 


Cases 226a—244a. FEincuisHh AND Empire Dicest SUPPLEMENT. 


Annotation :——Ratd. Naval Colli Co. 


(1807), Ltd. v. I. B. Comrs. (1928), 188 L. T. 


289. Add. Annotations :—-As to (1) Consd. Mallett 


v. Staveley Coal & Iron Co., [1928] 2 K. B. 
405. Refd. I. R. Comrs. v. No t Coal 
& Ballast Oo. (1927), 12 Tax Oas. 1102; 
Thompson v. I. R. Comrs., I. BR. Comrs. v. 
Thompson (1927), 12 Tax Cas. 1091. 


240. Add. Annotation :—Refd. Eastman v. Shaw 


(1927), 43 T. L. R. 549. 


241a. Payment of Habilities of subsidiary com- 


any.|—Held: a loss of capital, & no de- 
uction could be allowed.—BAKER v. Manie 


226b. Royalties— Deduction of commission & ex- 
penses of literary agents.J—CurtTis BROWN, 
Lip. v. Jarvis; JARVIS v. CURTIS BROWN. 


Lirp., No. 99g, ante. 


227. Add. Annotations :—Refd. Naval Collie 


244a. 





Topp & Co., Lap. (1927), 18 Tax Cas. 235. 


244. Add. Annotation :-—Refd. Mallet ». Staveley 
Coal & Iron Co. (1927), 138 L. T. 201. 


J—A_ co. 


leased a cinematograph 


(1897). Ltd. v. I. R. Comrs. (1928), 138 L. T. 
693; Miller (Lady) . 1. 2. Comps. (1930), 15 
Tax Cas. 25, 


229. Add. Annotation :-—Consd. Fry v. Burma 


Corpn. (1929), 88 L. J. K. B. 693. 


235. Add. Citation :—12 Tax Cas. 227. 


Add. Annotation :——Consd. pee v. Lawford 


236. Add. Citation :—12 Tax Cas. 282. 


Add. Annotations :—Consd. Morley v. Law- 
ford & Oo. (1028), 140 L. T. 125. Refd. 
Se v. Smith (1926), 95 L. J. 


236a. Calls on shares in company formed to take ~ 


over trading company’s buying agency.|—- 
Held: not a tradi loss, but a loss of 
capital & not a sum that could be properly 
deducted.--M. Jacons Youna & Co., Lrv. 
v. Harnis (1926), 11 Tax Cas. 221. 


theatre with ite fixtures, furniture, machinery, 
etc., for twenty-one years under a lease 
which provided for an annual rent & a 
premium payable by quarterly instalments 
over tbe whole period of the lease. The 
lesgors reserved the right in certain circum- 
stances to terminate the lease at six months’ 
notice. If this right were exercised all 
future instalments of the premium were to 
be cancelled. In negotiations before the 
terms of the lease were settled there had been 
& provisional agreement upder which a rent 
was to have been paid equal to the total 
annual payments of rent & premium gana 
by the lease. The General ,Comrs. on i eer 
proceedings allowed the co.’s claim to de 
from its profits for income tax purposes the 
instalments of the premium. The Crown 
appealed :—Held: the payments were capital 
expenditure.---GREEN v. FAVOURITE CINEMAS, 
Erp. (1930), 15 Tax Cas. 390. 


PART V. SECT. 2, SUB-SECT. 7.—B. 
pi. -——.}--A oo. canes & arr - 
tor _the om, which of its trade, lan 
ch were ‘* milla, dactoriee 
iuular premises,” within 
Rules “applicable to Cases I. iL, 
(2) -~ZIeld :) «in ostimating the 
rents or gains of the co. for the 
of assessment to income tax 
er Schodule D, the wholo annual 
value of ite trading promises fell to bo 
deducted, & not morely tho ount 
at which the Lag iteesent were actually 
uvsessed for the of collection 
of tax under 5 v3 ule A.-- INLAND 
RervENVE Comrs. vr. SCOTTISH CENTRAL 
eer PoweEr OUo., [1948] 8, O, 260. 


Dp il. j- Held; the cost of 
owner's rates wholly expended for the 
purposes of the co.’s @ was an 


Bible deduction tm computing its 
fits asseseable to Incoine aes 
Sched. VD, notwithstanding 


similar deduction had been allowet! in 
computing its protita assessable to 
tnnder Sehed. A. 2 oe REVENUK 
SOME, 2. SCUTTIN. Pees RAL ELECTRIC 
Powrn ©o., (19 40,8 a 47 ‘236. 36.-—-8COT. 


PART V. SECT. 2, SUB-SECT. 7.—D. 
sa. Slatutory company—Creation 0. 
reserve dre tas want Ep sar tect of 
tnwestme’ orming part o Sigg 
Held: mage the worda of e Act 


authorising th 

fund & onabdling only, 

the oxeralae of tho powor was dis- 

orutionary, the lowa w was oO ible 

allowable AV hedqotion. Semble 

have been ot the ye had 

oaed. Ss 5 aaty on iy to create a 

a. -ALRAGNOM. & DUSLIN 


»’ Gas Co. v. Davras, [1926] 
I. R. 372. —IR. 

sb. Bank —Loases written o 

yeur-—M ethod puta 
3ANK OF MONTREAL ASSESSMENT 
(1909), 14 B.C. i. 282.—-CAN, 

Bo. — — Losses on sales of tem 
anrestments in Government securities. ri 
Held: such poorer ie fe investinents 
could not be an invest- 
wnent of capital; the invemient & 
realisation of such funds from time 
to time was merely part of the bank's 
ordinary business, & the loss imourred 
was a joss incurred in the production 
cee income.— TAXATION ComMR, v. COM- 

ae Boalt ieee Co. or Sypnry 
CURT) KH. N. 8S. W. 231; 44 
N, ye N. 65.—AUS. 


PART V. SECT. ic te ‘aaa t— 


e i. oa ow trade dranch. aes 
A ‘tender having two branches in his 
Lr (vis. a cloth buainess & a bankin 





Tho te ace 
onthe. Tost capital os BEL is, tho oo ne 


ent, 

horefor from the panes me ‘of 
his re ees for the 
year 1924-95 :-—He though the 


should be deducted 
$14 


Tesoms Tax Act, a a9 (2) (i11).— ARU- 
HALAM CHETY INoomME TAX 
Cons. (1928), 1 L. R 52 Mad, 296.— 


PART V. SECT. 2, SUB-SECT. 7.-- 
E. (b). 


246 ii. —-~ Inetalment o 
proe-—~—& costs of plant 
sore: ervenmiture: mies a 


MINI 
{1 1034) ey “C. He 445 3 : Tie84)& . KR. 
107; (2924) 1 W. W. R. 101 CANS 


se. Raaluy company——Txcpense of 
sli d ns. } Held : sums ex- 
by a ratiiway co. in making 
Neviations in | ite ine from time to time 
were expenditure of a capital nature.— 
Rnvopgsia Nys. vr. CoMR. OF TaXxs, 
(1925) AG. Db. 438.—8. AF. 


ont Cee seed ouning one ne 


purchase 
itions. }—~ 


recurring main- 
ture, but were of the 
nature — capital Par con 


[1937] 8. G. 705.—SOOT. 


sh. Loss on conversion of mt > 
works — Under aevanscmcat with 
Minister of Mumitions.}—Heid : a loss 
of tal, & not admissible as a 
dedu 
Lorm 
Cumvacan az Co., Lrp. 
INLAND REVENUE Cone. (1926), 
1 Tax. Cas. 508.—8COT. 


aj. Value of wool on backs sof sheep 
station.| — WEBSTER 
®& Wueren Avereatiis TAXATION 


248a. Payment in consideration of surrender of 


A 
216 
Co. 


248b. ———.]—-Resps. 


249 ® 


250. 


251. 


252. 


252a. 


DEPUT 
130; (1927] Argus L. R. 


sk. 


Hyam v. INLAND MRS., 
{1929] 8. C. (Ct. of Seas.) 384.—-SCOT. | 


; lease.] — Sums by a 
colliery co. to the lessor in consideration of 
the surrender of a portion of the area demised 
by a mining lease, & for the release of the co. 
from the obligations undertaken by the lease, 
are pe pater eh falpar & are not allowable 
deductions.—MatLierr v. Stavetsy Coat & 
Iron Co., Lip., [1928] 2 K. B. 405; 97 
L. J. K. B. 475; 189 L. T. 241; 18 Tax Cas. 
772, C. A. 
t—Follid. Cowcher v. Mills (1927), 
R 0 


». Northfleet 


Ra te Comoe a8 ee ene 
(1997), 12 Tax Cas. 1102. 


al & Ballast 


carried on business at 
remises held on a lease expiring in 1923. 
1916 the business was closed down, & the 
lessor ed to accept a surrender of the lease 
in consideration of a sum to be paid by 
instalments of £250 a year, & resps. issued a 
debenture to the lessor securing the instal- 
ments by a floating charge on all their assets. 
In 1921 the lessor accepted £600 from resps. 
in satisfaction of all further liability under the 
debenture :—Held: the payment of £600 
was not an admissible deduction.—CowcHrEr 
“e eS & Co., Lrp. (1927), 13 Tax Cas. 


Add. Annotations :-—-Consd. British Insulated 
& Helsby Cables v. Atherton, [1926] A. C. 
205. Refd. Mitchell v. Noble (1926), 43 
T. L. R. 100. 


Add. Annotations :—Apld. Marsden v. I. R. 
Comrs. (1919), 12 Tax Cas. 217. Refd. 
. R. Comrs. v. Huntley & Palmers, Ltd. 
(1928), 12 Tax Cas. 1209. 


Add. Annotations :—Refd. Small v. Hasson 
(1920), 12 Tax Cas. 351; British Insulated & 
Helsby Cables v. Atherton, [1926] A. C. 205; 
Mitchell v, Noble, [1927] 1 K. B. 719. 


Coal & Iron Co. (1927), 188 L. T. 201. 


Difference between cost & proceeds of sale 
of fixtures of branch shops.|— A trading co., 
with a number of branch shops controlled 
by a head office, followed a policy of opening 
& closing their branches in accordance with 
the local demands & the probabilities of 

rofit or loss :—-Held : the ditlerence between 
he cost of new fixtures, fittings, & utensils 
for the new shops, & the receipts from the 
sales of equivalent second hand fixtures, 
etc., from the shops that were closed, was a 


capital expenditure, & was not a revenuc | 


~_—— “~~ - ee 


Scoaeraenestanemnenoannenenatemneemn eee 


y Comr. (1927), 39 CG. L. RK 

113.—AUSB. 

Cost of reconstruction of shop.}— 
REVENUE Co 


the 





tn subsequent 





sl. Consideration for right to deposit | this 
matertal by carting contractor.}—-INLAND Th gums were 
REVENUE Comnrs. t. ADAM (1928), 1é rnission account 
Tax Cas. 34.—S8COT. ending Dec. 
PART V. SECT. 2, SUB-SECT. 7.—-F. | %.T4} in sums vi 

253 id w-miller 

secure supplies of timber— dd 


eaw-miller.\—Held : the loss was pro- | of £3,391. 
¥ deducted.—Howe & Co., et. for income 
MR. OF TaXks, {19235} N. 4 L. R. : to be entitled 
206.—N.Z. Held: 


showed a 


i. Limited to trad 


directors authorised 
sums on account of his cumuniseion, & 
ears he drew sums on 
this account without special authority 
but with the knowledge of the directora. 
e8e debited to a com- 
unt. During 
31, 1923, he drew out 
arying between £150 

0. It was subsequently ascer- AF 
tained that no commisaion was due for l , . 


purpoves 
to ded 


Vol. 


254. 


267. 
260 


261. 


262. 


264. 


| 265. 
Add. Annotation :—Retd. Mallet v1. Staveley | 


| 268a. 


a commission on profits. 
firat year of the arrangement tbe 
him to draw two 


that year, & the cominission wecount 

balance due by him to the co. 
in arriving at its profits 
the co, aimed 


uct 
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expenditure which could be debited tuo the 
trading account of the co. in ascertaining 
the profits which were assessable to income 
tax.—Easrmans, Lip. v. SHAW, EASTMANS, 
Lirp. v. INLAND Revenup Comns. (1928), 45 
i 7 R. 12; 72 Sol. Jo. 744; 14 Tax Cas. 218, 


Add. Annotation :—Refd. Roebank Printing 
ri Ltd. v. I. R. Comrs. (1928), 18 Tax Cas. 


Add. Annotation: —Refd. Seabam Harbour 
Dock Co. r. Crook (1930), 17 T. 1, 2. 23. 


Add. Annotations :—-Aa to (1) Refd. Small v. 
Fasson (1920), 12 Tax Cas. 351; Mitchell v. 
Noble, {1927] 1 K. B. 719. As to (2) Distd. 
British Insulated & Helsby Cables v. Athet- 
ton, [1926] A. C. 205: Mallett v. Staveley 
Coal & Iron Co., {1928} 2 K. B. 405. 


Add. Annotation: Refd. Curtis Brown, Lata. 
v, Jarvis; Jarvis v. Curtis Brown, Ld. (1024), 
11 Tax Cas. 744. 


Add. Annotations :—Distd. Mallett v. Staveley 
Coal & Tron Co., 11928) 2 K, B. 405. Refd. 
British Insulated & Helsby Cables v. Athorton, 
[1926] A. @. 205; Mitchell v. Noble, [1027] 1 
K. B. 719; Morley v. Lawford (1928), 44 
T. I. BR. 716; Rees Roturbo Development 
Syndicate v. I. I. Comrs., Rees Roturbo 
Development Syndicate v. Ducker (1928), 18 
Tax Cas, 366; I. R. Comrs. ov. Hagart & 
Burn-Murdoch (29), 1t Tax Cas. 133, 


Add. Citaltion:~ aub nom ATHERTON  »v. 
BRITISH INSULATED & HELSBY CABLES, LTD., 
10 Tax Cas. 165. 


Add. Annotations :-~Apld. Mallett v. Stavele 
Coal & fron Co., [1928] 2 K. 8. 405. Consd. 
Morley v. J.awford (1928), 140 L. T. 1265. 
Refd. Mitchell v. Noble, [1027] 1 K. B. 719. 


Add. Annotations :— Refd. British Insulated & 
Helaby Cables v. Atherton, (1026) A. 0. 2063 
Mallet v. Staveley Coal & Iron Co. (1927), 
138 L. 'S’. 201. 


——- Books used for professional purposes— 
Solicitor.]- The word " plant’ in Finance Act, 
1025 (c. 36), 8s. 16, docs not include a solr.’s 
books which he consulte for professional 
yUrposes.—_DAPHNA v. SHAW (10926), 43 

. L. BR. 453 71 Sol. Jo. 21; IL Tax Cas. 
256. 


| 276a. Replacement of obsolete plant or machinery 


— Meaning of obsolete-—Question of fact for 
commissioners.}—SovuTH MRrKOPOLITAN GAS 
Co. v. Dapp (1927), 13 Tax Cas. 205. 


eee — - ~— ~ - 


PART V. SECT. 2, SUB-SECT. 7. - G. 
oi, —-— Payment for qualification 
sharea.}- Suaptpo y. INCAS HEViNntl 


PART V. SECT. 2, SUB-SECT. 7. J. 


bi. - — Diminished value of ruils & 
sleepera.}— Held: wu railway oO wae Wot 
ontitfied to any deduction fer such 
diminished value.—RHODEHIA Itya. ry 
CoMRk. Or TAXES, (1925) App. L. 438.— 


Durlog 


the year 


b He - | Meld: an article is 
“uscless ? when it is unfit. through 
wear & tear for the purposes for which 

it wan uxned, & is incapable of being 
| repaired, or fs in such a condition that 


en 


this low ~— 


joss was a “loss not con- | & reasupable business man 


| prefer to substitute a new baplement 


1 
q 
bp ie anagi érector to | trade ROEBARK PRINTING Co, UTD. | rather than incur the cost of repairing 
1 Ln F 
phase pene air calico | vw. INLAND Comns., (1928) | the old.— ROBERTSON v. COMR OI 
oo. paid ite managing aivectst a part ) 8 C. (Ct. of Bees.) 701.—8COT. Taxks, (1928] 8S. A. & R. 313.— AUB. 
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Cases 278—307a. 


278. 


285. 


287. 


290. 


291. 


292a. 


Add. Annotations :—Consd. Salisbury House 
Estate v. Fry, (1930) 1 K. B. 304. Refd. 
Ce a College v. Marriott, [1926] A. C. 
192, 


Add. Annotations :—Apld. Waldie v. I. R. 
Comrs. (1919), 12 Tax Cas. 113. Distd. 
Hagart & Burn-Murdoch v. I. R. Comrs., 
[1939] A. C. 386. Refd. Bourne & Hollings- 
worth v. I. R. Comrs. (1921), 12 Tax Cas. 
ria eee v. Mabie Todd (1927), 18 Tax 
as. 235. 


Add. Annotations :—Apld. Mallett v. Staveley 
Coal & Iron Co., [1928] 2 K. B. 405. Consd. 
Morley v. Lawford (1928), 140 L. T. 125. 
Expld. Hagart & Burn-Murdoch v. I. R. 
Comrs., [1929] A. ©. 386. Distd. Fry ». 
Salisbury House Estate, Ltd., Jones v. City 
of London Real Property Co., [1030] A. C. 
432; Collyer v. Hoare & Co. (1930), 47 
T.L. RR. 7. Refd. Small v. Hasson (1920), 12 
Tax Cas. 351; Bourne & Hollingsworth v.J.R. 
Comrs. (1921), 12 Tax Cas. 483; British 
Insulated & Helsby Cables v. Atherton, | 1926] 
A. C. 205 ; Mitchell v. Noble, [1927] 1 K. B. 
719; Green v. Gliksten (1928), 189 I. 'T. 12 ; 
Rees Roturbo Development Syndicate v. 
J. R. Comrs., Rees Roturbo Development 
Syndicate v. Ducker (1928), 13 Tax Cas. 366. 
Mentd. Hart v. Riversdale Mill Co. (1927), 96 
L. J. K. B. 691. 

Add. Annotations :—Consd. Morley v. Law- 
ford & Co. (1928), 140 L. T. 125. Refd. 
British Insulated & Helsby Cable v. Atherton, 
[1926] A. C. 205. 

Add. Annotations :—As to (1) Consd. Morley 
v. Lawford & Co. (1928), 140 L. TT. 126. 
As to (2) Refd. Mitchell v. Noble, [1927] 
1 K. B. 719. Generally, Refd. Small 
Kasson (1920), 12 Tax Cas. 351. 

Add. Annotations :—Consd. Hart v. Riversdale 
Mill Co. (1927), 986 L. J. K. B. 691; Morley 
v. Lawford & Co. (1928), 140 L.T. 125. Apld. 
Collyer v. Hoare & Co. (1980), 47 TI. 1. 1. 7. 
Distd. I'ry v. Salisbury Mouse Estate, Ltd., 
Jones v. City of London Real Property Co., 





{1980] A. C. 432. Refd. I. R. Comrs. v. 
Lysaght, [1928] A. OC. 234. 
-]-——-YouNGs, CrawsHaAy & YOUNGS, 


Ltp. v. BRooKB (1912), 6 Tax Cas. 393. 


292b. - ~ - Loss on individual rents of tied houses 


PART V. SECT. 2, SUB-SECT. 7.—-L, 


pi, --——— Separate assessments under 
Schedules B. & D.)--A farmer bred 
horses & cattle on a cousidcrahloe scale. 


No loss on aggregate rents.] A brewery co. 
as a necessary incident of the profitable 
working of its busmess acquired heensed 
houses which it let to tied tenants who in 
some cascs paid a piemium as well as a rent. 
After the premium had been taken into 
account it was found that in some cases the 
ticd tenant paid less rent than a free tenant 
would have paid, & in sume cases more. If 
the rents & premiunis of all] the tied houses 
were aggregated, no loss in rent had been 
suffered by the company in consideration 
of the tie :-—Held: in considering whether 


wee ee 


edule D 


293. 


204. 
295. 
296. 


297. 


300. 


801. 
302. 


304. 


305. 


307a. Accident 


stud. He was assessed to ineome tax, | 
on the profits of his oral 
usiness under Schedule B. 
ratite of his fee-earning stallions under 
As a method of fixing 


ENGLISH AND Empire Digest SUPPLEMENT. 


an expense had been incurred by the co. in 
the letting of tied houses which could be 
deducted from the profits of the business as 
having been wholly or exclusively laid out 
or expended for the purposes of the trade, it 
was only the aggregate loss on the letting of 
all the tied houses that could be taken into 
account, & as in the aggregate no loss had 
been sustained there was no expense to be 
deducted.—CoLLYER v. HoaRE & Co., LTD. 
(1930), 47 T. L. BR. 7, C. A. 

Add. Annotation :—Refd. Thomas v. Evans, 
Jones v. South-West Lancashire Coal-Owners’ 
Assocn. (1927), 11 Tax Cas. 790. 

Add. Annotation :—Refd. Collins v. I. R. 
Comrs. (1924), 12 Tax Cas. 778. 


Add. Annotation :—Refd. Collins v. I. 
Comrs. (1924), 12 Tax Cas. 773. 

Add Citation :—2 Tax Cas. 100. 

Add. Annotations :-—As to (2) Consd. Thomas 
v. Evans, Jones v. South-West Lancashire 
Coal-Owners’ Assocn. (1927), 11 Tax Cas. 
790. Generally, Refd. Pegg & Jones v. I. R. 
Comrs. (1919), 12 Tax Cas. 82; I. R. Comrs. 
v. Westleigh Estates Co., I. R. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657. 

Add. Annotations :—Apld. Pegg & Jones v. 
I. R. Comrs. (1919), 12 Tax Cas. 82. Consd. 
Thomas v. HKvans, Jones v. South-West 
Lancashire Coal-Owners’ Assocn. (1927), 11 
Tax Cas. 790. Refd. I. R. Comrs. v. West- 
leigh Estates Co., I. R. Comrs. v. South Behar 
Ry., I. ht. Comrs. v. Eccentric Club (1925), 12 
Tax Cas. 657. 

Add. Annotations :— Consd. I. R. Comrs. tr. 
Westlcigh Estates Co., ]. 1. Comrs. v. South 
Behar Ry., I. R. Comrs. v. Eccentric Club 
(1925), 12 Tax Cas. 657; Cornish Mutual 
Assee. v. J. KR. Comre., [1926] A. C. 281. 
Distd. Liverpool Corn Trade Assocn. v. Monks, 
[1926] 2 K. B. 110. Apld. Jones v. South- 
West Lancashire Coal-Owncers’ Assocn., [1927] 
A. C. 827. 

Add. Annotation :-—-Refd. Butler v. Mortgage 
Co. of Egypt (1927), 138 L. T. 328. 


Add. Annotations :—Refd. British Insulated & 
Jtelsby Cables v. Atherton, [1926] A. C. 205; 
A.-G. v. Metropolitan Water Board, [1928] 1 
K.B. 833. 

Add. Annotations :—-Distd. Scales v. Thomp- 
son (1927), 1388 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
Add. Annotations :—Distd. Scales v. Thomp- 
son (1927), 138 L. T. 331. Consd. Butler v. 
Mortgage Co. of Egypt (1928), 139 L. T. 29. 
Refd. Fry v. Salisbury House Estate, Ltd., 
Jones vr. City of London Real Property Co., 
{1930} A. C. 4382. 


insurance— Mutual society.j — 
A mutual insurance assuocn. was formed, its 
sole activity being the indemnity of its 


R. 


of one-third of the number of travelling 
Stallions. The farmer contended that 
his stallion-owning business should be 
treated as entirely separate from hia 


farming 
& on the 


farming business, & that the whole of 
He uscd his stallions for his own horse- , the amount of profits assessable undor the expenses & losses connected with 
breedin eagles & also carned fees | the latter Schedule, tho comm. deter- , his s ons should ke set against the 
by sending them on journeys for the ; mined to o certain number of | revenue derived m them :—Held : 


| 
| 
service of other owners’ mares. In | 


stallions aa oxclusively used in earnir 
fees, & to allow the deduction of the 


iw | it was primarily a question for the 


} 
t 
| comrs. to 


this connection he kept a reservo of determine, & no cause had 
stallions to replace any which might | cost of their full upkeep & attendance, ; been shown for disturbing their 
becomeincapacitated. All his stallions, | & to provide for replacomente by allow- determination.—MaRsHaLL v. INLAND 
of which only a smal! proportion carned ing a similar deduction in respect of Rgvenux Coatms., [1927] S. C. 243.— 
fees, formed part of one undivided | other stallions in the stud to the extent '| SOOT. 
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members, who were coal-owners, against was that the old investments had bee 
roays ao uy n clo 
pened ro compensation in respect of fatal & realised, & new investments had soot 
accidents to workmen. The members of the | begun, applts. were entitled to the deduction 
secte plant : Lie oe LY prigahareat it, | clined KOYAL INSURANCE (o., Lip. vu. 
e contribute a! STEPHEN (19% LR. : T : 
sum nob exceeding Ooh ta the eecne ot ate HEN (1928), 44 T. L. R. 630; 14 Tax Cas 
win up. e assocn. formed a gencral' 318a, —-— Remuneration of solioltor-trustee under 
puna by making calls upon members propor- trust.|—-A solr.-trustee was empowered by 
ionate to the wages paid in their works for clauses in the instruments creat the 
ay ee & the balance of the ordinary trusts to charge for work done by him in 
espe which | ee gheshiacpbys to a reserve fund, connection with the trusts. By agreement 
aia panies it raor tino calls were also between himself, his co-trustecs & the bene- 
pa aca r, on retir erent was entitled ficiaries, his remuneration was calculated as 
in ee hoes Ra & ihe aac of his share | a percentage of the annual income of tho 
this saaieb aa we bb Hi , apart from trust funds, which income had already been 
oe ers - ae right at all to the cash | brought into charge to tax:--Held: this 
i e reserve fund, though the interest | remuneration was chargeable to income tax 
accruing on the reserve fund could be used in | i " t.8 
diminuta f Ant against the solr. under 1918 Act, Schedule D., 
iminution of members’ calls:-—-Held: (1) | Case II., a8 his profits or earnings ansing 
the sums paid by the members to the assocn. | from an employment, & was not constituted 
were admissible deductions in computing the of annual payments payable wholly out of 
profits made by a member for the purpose of profits or gains brought into charge to tax 
assessment to income tax, as the money was within Rules applicable to all Schedules, 
laid out by the respective members on a true r. 19.-~Jonms v. Wrigur (1927), 180 1. 'T. 
insurance principle ; (2) the surplus funds of 43; 44 T. L. R. 128; 72 Sol. Jo. 88; 13 Vax 
the assoon. were not assessable to income Cas, 221. , " 
x, as the assocn. was mere machinery for . ' ; 
the purpose of enabling subscribing members $16. Heneine Tit aoa . a. Ona 
er jacileeiag gl gis pasa taraas Investment Co. v. Betta, [1027] 2 K. B. 926. 
eta oo ae “AsgocN., [1027] | fy fo (3) Expld. Diggmmes vo Forestal Land, 
1 K B. 33:95 L. j K °B 990 : 135 L a Timber & Railways Co, (1980), 142 1. T. 500, 
873. 49 rf L R 703 : il Tax Cas. 790. C "A e Refd. Kirke’s Trustees v. TI. R. Comrs. (1926), 
affd. ib a : J =e Ss Ww : T ae 136 L. T. 582; Turton v. Mitchell (1927), 138 
Pee ecu Owaene  AssOCN., [1927] en lL. T. 305; Leeming v. Jones (1929), 141 
827 : 96 1 T K. B. R94; 71 37 L 7- 939 43 h.T. 472. Generally, Retd. Leitch v. Emmott, 
TUR 725%] Sol. Jo. 680 Wi aie [1929] 2 K. B. 286; Maller (Lady) er. 1 RR, 
307b Marine iasliralioe company: Building ships Sta weber 
—-Cancellation of shipbuilding contracts.|— , 317. oa [1920] 1 K. B. 430; 10 
A marine insurance co., having entered into fi taaCen ney ; 
contracts for the building of four. ships, Add. Annotations :—-Apld. Turton v. Mitchell 
accepted delivery of two of the ships & Celts a = 4 i ao Pesala oo ne v. 
then, owing to a slump in the shipping trade, aati Stal faa at « ailwan Co, 


cancelled the contracts for the other twe s 

ships on payment of £70,000. It was one (1030), 142 see preres Ormond In- 
tended that a new busines» of dealing in ships vestinent Co. v. Betts, (1927) 2 K. B. 326. 
had been begun by the co., & that the 317a. Different holdings of War 








ee 


£70,000 was a proper deduction in arriving Loan.jJ—Applt., who owned £2,350 5 per cent. 
at its profits: -Held: the co. was not carry- | War Loan inscribed in the books of the Bank 
ing on any trade. from the profits of which of England, in June 1024 cunverted this 
the £70,000 was an admissible deduction. - holding into 44 per cent. Conversion Loan, 
DEVON MUTUAL STEAMSHIP INSURANCE the intercst on which was payable under 
ASSOCN. v. OGG (1927), 18 Tax Cas. 184. deduction of income tax. Appit., however, 
309a. Loss on investments -What amounts to.| - continued throughout the year 1925-26 to 


hold a small amount of 5 per cent. War Loan 
Post Office issue, to which he had succeeded 
on the death of his daughter, & which he was 


Applits., an insurance co., had investments 
in British railway stochs, & it was admitted | 


by the Crown that any loss suffered by applts. | 
on such investments was deductible from not aware he could convert :--Held: applt. 


their profits for purposes of income tax. ‘Che continued throughout the year 1925-26 to 
result of Railways Act, 1921 (c. 55), was hold the same source of income, te., 6 per 
that applts. received in exchange for their cent. War Loan, & under Schedule D., 
various railway holdings stocks in the four Case II1., r. 2, he was assessable to income tax 
amalgamated railway cos. created by that | for that year in the full amount of the interest 
Act. The market value of these new stocks | received from such War Loan in the preecding 
was less than the original cost to applts. of year. —TURTON v. MITCHELL (1927), 138 T.. PT. 





the old stocks. & they claimed that the loss 365; 13 Tax Cas. 245. 

so occasioned to them should be allowed as | 317b. —-- -—--—- -—-- Holdings of 
a deduction from their profits for 1922 & , husband & wife.J-~- Where appit.’s wife, 
1923 in computing their income tax liability : | who was living with him, was in receipt 


of £9 168. 10d. interest of War Loan in the 


due to broker.j~Held: the client was 


—Held: as the effect of what had happened 











, difference between the sum of the 

PART V. SECT. 4, SUB-SECT. 1. + not assessable for income in respect | dividenda & the sum _ oharged for 

of the whole amount of the dividends | interest. - Ite Srout & Toronto Crry, 

sl. Dividends reccived by broker— ; received by the broker & credited to | [1927] 2 D. L. R. 1100; 60 0. 1. K. 
Deduction of interest on unpaid balance : his account, but only in respect of the | 313.—CAN. 
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year preceding the year of assessment, in 
which year applt. held no War Loan, & applt. 
in the year of assessment bought War Loan 


from which he received interest amounting | 


to £8,662 10s.:—Held: applt. had been in 
possomicn of the source of such interest in 
he previous year, & was assessable only in 
the sum of £9 16s. 10d. in respect of interest 
of War Loan.—WALKER v. HOWARD (1927), 
138 L. T. 367; 18 Tax Cas. 318. 
Annotation :-—Overd. Loitch v. Emmott, (1929] 2 K. B. 236. 
Compare No. 570a, post. 
821a. Surrender of Victory Bonds in payment of 
death duties—-Unpaid interest taken into 
account in valuation.|— Where Victory Bonds 
are surrendered in pena of estate duty, & 
the accrued but still unpaid interest is taken 
into account in the valuation of the bonds, 
the interest is not subject to income tax.— 
MonkgEsS v. Fox’s Executons, [1928] 1 K. B. 
351; 07 L. J. K. B. 2413; 188 L. T. 203; 44 
T. L. R. 115; 72 Sol. Jo. 31; 13 Tax Cas. 171. 
Add. Annotalion :—Refd. Seaham Harbour 
Dock Co, v. Crook (1930), 47 T. L. R. 23. 
Add. Annotations :—Consd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 688. Refd. Leeming 
v. Jones (1929), 141 L. T. 472. 
Add, Annotations :—Consd. Re Fitch's Will 
Trusts, Public Trustee v. Nives (1928), 139 
L. T. 556; Perrin v. Dickson (1929), 98 
L. J: K. B. 683. Refd. Glenboig Union Fire- 
clay Co. v. I. R. Comrs. (1922), 12 Tax Cas. 
427; J. R. Comrs. v. City of Buenos Ayres 
Tramways Co. (1904), (1926), 12 Tax Cas. 
1126. 
345a. —--—- By insurance company-—In considera- 
tion for annual payments.]—A contract with 
an insurance co., by which the assured, in 
consideration of annual payments, is to receive 
other annual payments at a later date, does 
not create an annuity ee with income 
tax, except to the extent that the payments 
made by the co. consist of interest on those 
made to them by the assured.—PERRIN 1. 
Dicxson, {1980} 1 K. B. 107; 98 L. J. K. B. 
688; 142 lL. T. 20; 45 T. L. R. 621; 14 
Tax Cas. 608, C, A. 


347. Add. Annotation :—Consd. Perrin v. Dickson, 
(1929), 988 L. J. K. B. 683. 

354. Add. Annotation :—Refd. Sherwood v. Sher- 
wood, [1929] P. 120. 

354a. ———- ——— Right of wife to refund of personal 
allowance. ]— On an order being made against 
a resp. living abroad, whose income was not 
subject to British tax, for payment of main- 
tenance free of tax to his former wife living 
in England, he must remit a sum which, 
after the payment of income tax at the 
standard rate, gave petitioner the sum named 
in the order, & she was also entitled to the 
benefit of any  aaeteee allowance by way of 
refund from the income tax authorities.— 
SHEARN v. SHEARN (1930), 143 L. T. 772; 46 
T. 1. R. 652; 74 Sol. Jo. 636. 

356. Add. Annotation :—Apld. South American 
Stores (Gath & Chaves) v. I. R. Comrs. 
(1926), 12 Tax Cas. 905. 

367a. —-—- Agreement to pay super-tax on wife’s 
income in excess of specified sum—Whether 
husband entitled to marshal wife’s income.]-— 


326. 
336. 


337. 


“Eneuisn anD Empme Dicest SupPLEMENT. 


A husband & wife lived apart upon the terms 
of a separation deed by which the husband 
covenanted during the joint lives of himself 
& his wife to pay to trustees for the benefit 
of the wife such a sum iy each year as, after 
deducting income tax at the current rate, 
should amount to the sum of £3,000. 
Clause 11 of the deed was in these terms : 
‘‘In addition to all re ents by this 
indenture agreed to be made by the husband 
or his representatives after his decease he or 
they 8. pay & discharge all super-tax which 
shail be payable in respect of the income of 
either the husband or the wife except any 
super-tax in respect of any income of the wife 
not coming to her under or by virtue of this 
indenture in excess of £1,400 for any year.’’ 
Apart from the deed the wife had an income 
exceeding £1,400 a year :—Held: in com- 
puting the super-tax payable by the husband 
in respect of the income of the wife, the 
husband was not entitled to marshal the 
component parts of the wife’s income so that 
one part, namely, the annual amount payable 
under the deed plus £1,400, should be exempt 
from super-tax as to £2,000 thereof, & as 
to the balance should bear the lower rates 
of tax, & that the higher rate of tax should 
fall upon another pore, namely, the excess 
of the wife’s total income over the first- 
mentioned part; but clause 11 of the deed 
required that the whole super-tax peyal’e 
in respect of the total income of the wife 
should be divided in the proportion which 
the amount of one of the above-mentioned 
parts of the wife’s income bore to the amount 
of the other, & that the husband should pay 
super-tax in the proportion which the first- 
mentioned part bore to that secondly 
mentioned.— FLEETWOOD-HBESKETH v. FLEET- 
WoOOD-HESKETH, [1929] 2 K. B. 55; 98 
L. J. K. B. 417; 141 L. T. 317, C. A. 


869c. Payment of interest to debenture holders— 
Out of accumulated profits.|—The words 
‘‘ profits or gains brought into charge to 
tax’ in rr. 19 & 20 of the All Schedules 
Rules to 1918 Act, mean profits or gains 
brought into charge to tax in the same year 
of assessment as the payment is made of the 
interest from which income tax is deducted. 
A trading co. wrote off against capital 
depreciation a balance of £68,929 standing tu 
the credit of its profit & loss account « 
representing accumulated past profits on 
which the co. had paid income tax in previous 
years. During years of charge the co. made 
no profits, but it paid debenture interest, 
deducting from the payments tax at the 
standard rate which is claimed to retain on, 
the ground that the £68,929 was to be re- 
garded as available for the payment of the 
interest, & that the interest was, therefore, 
‘‘ payable wholly out of profits or gains 
brought into charge to tax”’ within r. 19 
of the All Schedules Rules under 1918 Act :— 
Held > as during each of the years of c 
the co. had no profits or gains brought in 
charge to income tax, the interest not 
been paid out of money already brought into 
tax within r. 19. The case, therefore, did 
not fall within r. 19, but within r. 21, by which 
the co. must account to the Crown for the 


PART V. SECT. 4, SUB-SECT. 2.—E. 


em. Mortgage intereat. 
I. l. R, HT] Pat. 48.- IN 


Raga RAGHUNANDAN PRASHAD SINGH v. COMR. OF INcOMK Tax, BuiaR & ORISSA (1999), 
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amount of the tax which it had deducted. — 
LoIPAARD’s Visa Eetrare & Gotp MINING 
Oo., Lr. v. Innanp Revenun Comne., 
[1930] 1 K. B. 598; 99 1. J. K. B. 330 3; 112 
lL. T. 589; 46'T. L. R. 204, (. A, 

875. Add. Annotation :—Consd. Martin v. Lowry, 
Martin v. 1. R. Comrs., [1926] 1 K. B. 550. 


378. Add. Annotation :—Retd. Re Jauncey, Bird v. 
Arnold, [1926] Ch. 471. 


3808. Instalments paid after death of moneylender 
—Instalments not representing capital.] -- 
A moneylender made loans on promissory | 
notes which provided for payment to him 
of monthly or more frequent instalments. 
Up to the date of his death he was assesyed 
under Case I, Sched: D, in respect of the 

rotits of this business, all instalments due 
paid prior to his death being brought into 
the relative computations. Instalments fall- 
ing due after his death were collected by the 
administrator of his estate but it was not 
suggested that the admumistrator was at any 
time carrying on any trade. Assessments 
were made on the administrator on the basis 
that so much of the instalments collected by | 
him as did not represent repayment ot 
capital was “interest of money" within | 
ruje 1, Case 1]T., Sched. ID. The adminv- 
trator contended that the sums in question 
were not assessable as “interest of money ” | 
within Incone Tax Acts:— Held: the sums 
in question were “ interest ” assessable under 





en te ne 


used by resps. in connection with the con- 
struction of flats for tho working clagses in 
pursuance of a scheme sia se by them 
under Housing, Town Planning, ete., Act, 
1919 (c. 85), 8. 1. In making payments of 
interest on the sums advanced resps. doductod 
Income tax under Rules applicable to all 
Schedules, r. 21. The interest was paid out 
of the general fund in the hands of reaps., 
into which fund were paid all profits or gains, 
whether derived from a housing scheme or 
fromelsewhere. Resps. had only one banking 
account, out of which all payments, including 
the interest, were made & into which all 
receipts, including the profits & gains derived 
from resps.’ olectricity undertaking, or 
otherwise, were paid. No special fund in 
respect of any housing scheme was main- 
tuined. Resps. possessed profits or gains 
brought into charge to income tax sufficient 
for the pareent of interost on the sums 
advanced, apart from any revenue derived 
under any housing scheme :— Held: as none 
of resps.’ profits & gains other than the 
receipts of the housing scheme contributed 
to the payment of the interest, & as resps. 
had an indemnity against loss on the scheme, 
resps. were hable to account for the amount 
of the deductions.—DIcKson v. HAMPSTEAD 
Borovcan Counci. (1927), 91 J. P. 146; 
43 T. lL. RR. 505; 25 L. G. R. 402; 11 Tax 
Cas. 691. 


Annotation — Apprvd. Birmingham Corpn. v I. ht. Comrs, 


Case IIE- BEeENNYerr v. OGsToN (1930), 45 {1929) 2K. B. 
rey i a} a 
eas wis 893b. —- -.]-—-The Birmingham Corpn. undertook 


392. Add. Annotations :-—-Consd. Sterling Trust 
v. 1. R. Oomrs., I. R. Comrs. v. Sterling Trust 
(1925), 12 Tax Cas. 868. Distd. Dickson 
v. Hampstead B. ('. (1927), 91 J. P. 146. 
Apld. A.-G. v. Metrupolitan Water Buard, 
[1928] 1 K. B. 838. Consd. I. R. Comrs. 
v. Dalgety & Co. (1929), 98 L. J. K. B. 
542 ; Shanks v. I. R. Comrs., [1929] 1 K. B. 
342. Refd. Birt, Potter & Hughes v. I. R. 
Comrs. (1927), 12 Tax Cas. 976; I. R. Comrs. 
v. Pakenham, I. R. Comrs. tv. Longford, 
Gascoigne v. I. R. Comrs., [1927] 1 K. B. 
604; Binningham C'orpn. v. F. R. Comrs., 
[1930] A. (. 307; Fry v. Salsbury House 
Estate, Ltd., Jones v. City of London Heal 
Property Co., [1930] A. C. 482; Sutton ». 
[. R. Comrs. (1929), 14 Tax Cas. 662; [. KH. 
Comrs. v. Maller, (1030] A. C. 222; Jones r. 
Leeming, (1930] A. C. 415; Luipaard’s Vier 
Estate & Gold Mining Co. v. 1. R. Comrs., 
{1930} 1 K. B. 593; Milfer (Lady) v. I. R. 
Comrs. (1930), 15 Tax Cas. 25. 


898. Add. Annotations :-—Apld. Dickson v. Hamp- 
stead B. C. (1927), 91 J. P. 146. Refd. 
I. R. Comrs. vy. Pakenham, I. BR. Comrs. v. 
Longford, Gascoigne v. I. R. Comrs. (1927), 
136 L. T. 699; A.-G. v. Metropolitan Water 
Board, [1928] 1 K. B. 833; Birmingham 
Corpn. v. I. R. Comrs., [1930] A. C. 307; 
Luipaard’s Vlei Estate & Guld Mining Co. 
v. 1. R. Comrs., [1930] 1 K. B. 593. 394. 


393a.———.]|—Under Housi of the Working 
Classes Acta & Metropolis Management Act, 
1865 (c. 120), “) & Praha eae borough 
council, aamigned © to the ndon County 
cna, cider Meteopclls Madagenent Act 
resps. er Me en’ ; 
1855, or London Govt. Act, 1899 (c. 14), to 
secure money advanced by the London 
County Council. The money so raised was 
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a Housing Scheme, under the provisions of 
the Town Planning Act, 1919 (c. 85), &, under 
the provisions of sect. 7, the Local Govt. 
Board undertook to, & did, refund to them, 
by means of an Exchequer subsidy, the loss 
thereby incurred. In order to finance the 
scheme, the curpn. issued done bonds, & 
when paying intercat i them they 
deducted income tax. They alleged that 
that interest was paid out of their general 
borough fund, which was used in financing 
their markets, gas, olectricity, tramways & 
other undertakings, & that as the income in 
respect of that fund & those undertakings had 
already been brought into ch for income 
tax purposes, thoy were entitled to retain the 
amounts deducted :—Held: as the corpn. had 
an indemnity against loss on the housing 
scheme the interest so paid could not be re- 
garded as a general payment out of profits 
brought into charge,& the corpn. must account 
to the Revenue for the tax so deducted under 
rule 21 of the rules applicable to all Scheds. 
—BIRMINGHAM OOHPN. v. INLAND REVENUE 
rE ie ve 2K.B.187; 98 L. J. K.B.498; 
141 L. T. 389; 93 J. P.216; 46 T. L. R. 
468; 27 L. G. R. 551, O. A.; affd., | 1030] 
A.C. 307; 99 L. J. K. OB. 290; 1142 J, 1. 
633; 04 J. P2128; 46 TAL. Ro 262; 2h 
L. Ca. R.20t; 15 Tax Cas. 172, HL. 

Add. Annotations: — Apld. Huirmingham 
Corpn. v. I. R. Comrs., [1929] 2 K. B. 187, 
Refd. Sterling Trust v. I. R. Comrs., I. RB. 
Comrs. v. Sterling Trust (1925), 12 Tax Cas. 
868; Luipaard’s Vier Estate & Gold Mining 
(‘o, v. £. B. Comrs. (1930 99 L. J. K. B. 330, 
‘ ——.}—The profits of the Metropolitan 
Water Board were assessable under 1918 Act, 
Schedule A., No. LIL, r. 3, by reference to 
the profits of the year preceding the year of 





Cases 394a—430b. 


416a. 


428a. -——. Securities in control of fore 


assessment. The accounts of the Board for 
the year ending Mar. 31, 1922, showed a loss, 
& no assessment was made for the year 
ending Apr. 5, 1923. The accounts for the 
year ending Mar. 31, 1923, showed a profit 
of over two millions, out of which the Board 
paid over one million interest on water stock, 
& debentures, deducting & retaining the 
income tax thereon. On an information 
claiming that the Board was liable to account 
for the amount of the tax so deducted. the 
Board contended that the interest paid for 
the year 1922-23 was payable out of profits 
brought into charge for 1922-23 within 
Rules applicable to all Schedules, r. 19, & 
was in fact paid out of the profits for 1922-23, 
& that, although the income tax for 1922-23 
was to be measured by the profits of the pre- 
ceding year, the profits for 1922-23 had been 
brought into charge, & rule 21] did not apply : 
-—~Held: as the Board had been assessed at 
zero under Schedule A for 1922-23, the 
interest had not been paid out of profits 
brought into charge, & the Crown was 
entitled to succeed.—<A.-G. v. METROPOLITAN 
WaTER Boanrp, [1928] 1 K. B. 883; 97 
L. J. K. B. 214; 188 L, T. 346; 44 T. L. R. 
185; 72 Sol. Jo. 830; 13 Tax Cas. 294, C. A. 


Annotations :—Distd. Salisbury House Estate v. Fry (1929), 
98 hi. J. K, R, 722. 
Mining Co. ». 1. 1. Comrp., [1930] 1 K. 1. 598. 


3897. Add. Annotations :—Consd. Sterling Trust 


Apld. Luipaard’s Viei Estate & Gold 


v. I. BR. Comrs., I. R. Comrs v. Sterling 
Trust (1925), 12 Tax Cas. 868. Apld. Dickson 
v. Hampstead B. C. (1927), 91 J. P. 146. 
Consd. A.-G. v. Metropolitan Water Board, 
[1928]1K.B. 833. Refd. Birmingham Corpn. 
v. 7. R. Comrs., [1930] A. ©. 807; IL. R. Comrs. 
v. Dalgety & Co., [1930] 1 K. B. 1; Luipaard’s 
Viei Mstate & Gold Mining Co. vr. 1. R. Comrs., 
[1980] 1 K. B. 593. 


Debentures.|——-A co. issued deben- 
tures, stating in the aii that the 
interest thereon would be payable “ free of 
English income tax.” The debentures them- 
selves, & the trust deeds by which they were 
secured, provided for payment of interest 
at 54 per cent. per annum “ free of English 
income tax,’’ & the co. undertook, in addition 
to the interest, to pay or idemnify the owner 
of each coupon agginst the English income 
tax on the interest. to which the coupon re- 
lated :—Held: the contract was void, as regards 
the stipulation for payment of interest free 
of income tax.—SovuTna AMERICAN STORES 
(Gata & CHAVEs), LTD. v. INLAND REVENUE 
Comrs. (1926), 12 Tax Cas. 905. 





425. Add. Annolations :—-Consd. I. R. Comrs. »v- 


Pakenham, I. Rt. Comrs. v. Longford (1927), 
96 LL. J. K. B. 882. Refd. Baker v. Archer- 
Shee, [1927] A. O. 844. 


427. Add. Annotation :-—N.F. Manton’s Trustecs 


v. Steele, Steole v. Manton’s Trustees (1927), 
ll Tax Cas 549. 

custodian 
of enemy property—Payment of dividends by 
Anglo-German Mixed Arbitral Tribunal— 
When interest accrues.]—Before the war one 
k., who was a naturalised British subject 
ordinarily resident in the United Kingdom, 
deposited certain securities, stocks, & shares 
with a bank in Germany for safe custody, & 
the bank collected the interest & dividends 
& put them to the credit of K.’s account. 
From the outbreak of war in 1914 K. ceased 
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to operate the account & he died in 1916. 
The bank, however, continued to credit the 
account with the interest & dividends until 
1917, when the German Govt. appointed a 
custodian to take over & administer enemies’ 
property in Germany, & the bank then paid 
the interest & dividends to the custodian. 
K.’s last surviving exor. died in 1921, & resps., 
the exors. of such survivor, recovered the 
interest & dividends, together with interest 
thereon, through the Anglo-German Mixed 
Arbitral Tribunal. Resps. were assessed to 
income tax in respect of these sums for the 
years 1922-23 to 1926-27 under Cases IV. 
& V. of Sched. D. on the ground that they 
were income arising to resps. in those years 
ag they accrued only when received under the 
decree of the Tribunal :—Held : the dividends 
& interest accrued in the years when they 
were paid into the bank, & it was now too 
late to make assessments in respect of the 
years before K.’s death, & as to the years 
after his death assessments could be made 
only so far as the assessments were in time, 
& the further sum paid as interest thereon 
under the decree of the Tribunal was not 
income but was compensation comparable 
to damages for detention of a chattel & there- 
fore was not assessable to income tax.— 
Simpson v. MAURICE’s Exors. (1929), 45 
T. L. R. 581 ; 14 Tax Cas. 580, C. A. 





—— & interest thereon—-Whether 
interest income.]—SimrsoN v. MAURICE’S 
Exors., No. 428a, ante. 


430. Add. Annotations :—Apld. Manton’s Trustces 


v. Steele, Stecle v. Manton’s Trustees (1927), 
11 Tax Cas. 549. Consd. ry 7. Burma Corpn., 
[1930] A. (. 321. Refd. I. R. Comrs. v. 
Blackwell (1925), 134 L. T. 872; Baker v. 
Archer-Shee, [1927] A. C. 844; I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


430a. ——— Foreign agreement for repayment by 


foreign company of loan with interest—Not a 
security.] -MANTON’s (LORD) TRUSTEES vw. 
STEELF, STEELE v. MANTON’S (LORD) TRUs- 
TEES (1927), 11 Tax Cas. 549, C. A. 


430b. ——-- Company making investments on real 


estate abroad.|—-A co. incorporated in the 
United Kingdom, & carrying on business 
there at its head office in the making of loans 
of money upon the security of land in 
Egypt, was assessed to income tax until 
Apr. 1, 1922, under Schedule D., Case I., 
upon the profits of the co.’s business. As 
from Apr. 1, 1922, the entire control of the 
business was removed to Egypt. The trade 
of the co. wholly consisted of the lending of 
money to approved borrowers in Egypt in 
accordance with Egyptian law, at rates of 
interest varying from 6 to 84 per cent. 
No loans were entertained without good real 
security being given, &, in the event of the 
borrower’s default, proceedings were invari- 
ably taken in the local cts. to realise the 
security, & if it could not be sold immediately, 
the co. would go into possession :—H. old. : 
as from Apr. 1, 1922, the co., though it 
carried on a trade or business, was properly 

to income tax under Schedule D., 
Case IV., in respect of income arising from 
securities in a place out of the United 
Kingdom, & was to be taxed in the full 
amount of such income, whether it was 
remitted to the United Kingdom or not. 


431. 


433. 


437. 


441. 


4Ala, —--- -——- —- 
law. |- -ARCHER-SHEK 1. GARLAND (INSPECTOR 


442, 


q i. 
foragn decree 
annual 
woman in Scotland from her divorced 
husband in Sweden, under a Swedish 
decree of divorce, fell to be taxed under 


There was no evidence upon which the comrs. | 
could find, as they had, that the taking of | 
securities for the loans advanced was only 
** an incident ”’ in such business ; on the con- 
trary it was an indispensable condition of the 
business. The case being one coming both 
under Case IV. & Case V. the Crown had an 
option to tax the co. under either case.— 
BUTLER v. MORTGAGE Co. or Eaypr, Lrn. 
(1928), 130 L. T. 29; 13 Tax Cas. 803, (C. A. 


Add. Annotation :—Refd. Ormond Invest- 
ment Co. v. Betts, [1928] A. C. 143. 


Add. Annotations :—As to (1) Consd. Fry v. 
Burma Corpn., [1930] A. (. 321. Refd. 
Whitney v. I. R. Comrs., [1926] A. C. 37; 
Archer-Shee v. Baker (1927), 11 Tax Cas. 
749; I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882; Proc- 
tor v. Ryall, Ryall v. Proctor (1928), 14 Tax 
Cas. 204. As to (2) Expld. Fry v. Burma 


_n. (1929), 98 L. J. K. B. 603. Generally, | 


Refd. Leeming v. Jones (1929), 141 L. T. 472; 
Diggines 7. Forestal Land, Timber & Railways 
Co., Ltd. (1930), 142 L. T. 609: 1. R. Comrs. 
v. Dalgety & Co., [1930] A. C. 5627: Spiers vr. 
Mackinnon (1929), 14 Tax Cas. 386. Generally, 
Mentd. Gregg v. Richards, [1926] Ch. 521. 


Add. Annotation :—As to (1) Refd. Ormond 
Investment Co. v. Betts, [1927] 2 K. B. 326. 


Add. Annotations :—Apld. Sutton v. I. R. 
Comrs. (1929), 45 T.. L. R. 326. Consd. 
A.-G. v. Farrell (1930), 00 1. J. K. B. 605. 
Refd. Tollemache v. I. R. Comrs. (1926), 96 
I. J. K. B. 766; I. R. Comrs. v. Pakenham, 
I. R. Comrs. v. Longford (1927). 96 L. J. K. B. 
oe ; Garland 1. Archer-Shee (19380), 142 1. 7. 


~——_— 


Application of American 


| 


OF Taxks) (1930), 170 1. T. Jo. 512. He dag 


revag. S. C. 


sub nom. GARLAND v. ARCHER- | 


SHEE, 142 1. T. 443, CA, 
For the existing paragraph substitute the ' 
I 


following paragraph : — 


ee ee eee ee 


the United States left the residue of his , 
property in trust for his daughter during 
her life. ‘The trustees, who had full power 
over the investment of the trust fund, | 
were a co. constituted under the law of ; 
the State of New York & resident thercin. 
The trust fund consisted of foreign govt. | 


securities, foreign stocks & shares, & other ! 


foreign property. The trustees paid over 


such of the sums they received as they. 
considered to be income, after deducting | 
expenses, to the order of the daughter at a | 450. 


bank in New York. No part of the income 


was remitted to the United Kingdom. Resp., | 





PART V. SECT. 68. 
Remittance under 
of divorce.)—Held: , 
remittances recely by a 








— 


one foreign 
session 








Australia. 
ia dividends, & 


Case V. in respect that ‘‘ possessions " 

included not only corporeal possessions = OF Case 

bat also inccrporeal possessions.— 

INLAND KEVENUE Comma. tr. ANDER- ing y ’ 
pea id 8. C. 224; 13 Tax Casa. tenn the fem 


450 i. Assessment 
ceived during ycar of assessinent—From | 


—No income re- 


possession— 
to be treated 
ne were interested 
artners in a firm, & as sharcholders 
o limited co., both of which carried 
on business & were controlled in 
The company 


Vol. 


Annotations: 
L. T. 143. 


4442. -—— 


446a 


Testator, a citizen of | 446b. 


| 450. 


ee ae en te 


resps. were assexsed 

or the year 1923-44 under rule 
Vv. on the average of the 
amounts so arising in the three prered- 
Remittances were received 
n each of the three 
years 1920-21, 1921-22 & 1922-23, & 
the average amount of these remittances 
formed the basis of an additional assess- 


921 


Hach foreign 
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XXVII.—Income Tax. Cases 480b—4650. 


the husband of testator’s daughter & resident 
in the United Kingdom, was assessed under 
Schedule ., Case IV., in the full amount 
of the income of the trust :—Held: (1) the 
daughter was o areata entitled under the 
will in equity during her life to the interest 
& dividends of the securities, stocks, & shares 
comprised in tho trust fund, & hor husband 
was assessable under Case IV., r. 1, & Case V., 
r. 1, to income tax in respect thereof, ercept 
such, if any, as were shown to be ‘ foreign 
possessions other than stocks, shares & 
rents,’ whether such interest & dividends 
were remitted to the United Kingdom or 
not; (2) the matter should bo remitted 
to the comrs. to state which of the items of 
the trust tund were (a) ' sccuritics’’ within 
Case IV., r. 1, (b) “‘ stocks, shares or rents ”’ 
within Case V., r. 1, & (c) ‘* possessions out 
of the United Kingdom other than stocks, 
shares or rents’? within C'ase V., rr. 2. -- 
BAKER v. ARCHER-SHEE, [1027] A. C. 844; 
%0 L. J. K. B. 803; 1387 L. T. 7623 48 
T. IL. R. 758; 71 Sol Jo. 727, UL. 1.3) revag. 
S. C. sub nom. SHEE v. BAKER, [1927] 1 K. BR. 
109; sub nom. ARCHER-SHER v. BAKER, 11 
Tax Cas. 740; subsequent proceedings (128), 
15 Tan Cas. 1, C. A. 

Id. Gadand ¢ Archer-Sheo (130), (42 
Refd. Walkerv. Howard (1027), 138 L. T. 367. 
Includes interest paid under 
foreign agreement for repayment by foreign 
company of loan with interest.|- MANTON'S 
(LORD) TRUSTERS v. STEELE, STERLE v. 
MANTON's (LORD) TRUSTEES (1027), 11 Tax 
Cas. 549, C. A. 

Add. Annotations : — Distd. Fry v. Burma 
Corpn., [1930] A. C. 321. Consd. Leitch v. 
Emmott, [1929]2 K. 8.236. Refd. Egyptian 
Delta Land & Invesument Co. v. Todd, [L067] 
A. ©. 1. Mentd. Baelz v. Public Trustee, 
[1926] Ch. 863. 

——- -——-- —--- Advance on account of 


_— 


-_ - 


‘salary paid into banking account in United 


Kingdom.]—- Fueming v. WIL«inson, No. 
L3la, ante. 

Sales agent for foreign countries 
of manufacturers In United Kingdom.| 
SPIERS v. MACKINNON, No. LOlf, ante. 
Add. Citations :—95 lL. J. K. B. 304; 
‘Tax Cas. 20638, H. Li. 

Add. Annotations :--Apld. Grainger v. Max- 
well, [1926] 1 K.B. 430; Diggines v. Forestal 
Land, Timber & Railways Co. (1930), °°" 
lL. T. 500. Refd. J. R. Comrs. v. Drvac 
Trustees (1928), 13 Tax Cas. 565; © 
Aroher-Shee (1930), 142 L. ‘T4438. 

After this case add 

.]—See, now, Finance Act, 1926 
(c. 22), 8. 22, 


10 


ame 





ee ee ee ee - - 


ment on resps. fur the following year, 
1923 24, under rule 2 of Case In 
1923-24, however, no remittance was 
received from the firm, & resps. com- 


{ 
sleeping | 
| tended that there was therefore no 
\ 
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loncome froin that souree to be assessed ; 
-—-Hild: each foreign possession inust 
be treated sepuratuly in determining 
whether or not lability existed for 
any} year, & if In any your no income 
arose from «a purt}cular possession, 
no ability could exist fur that year 
in reapect of that posscssion.—INLAN) 
REVENUE Covwrs. 9. Dryaparn’s 
| PRUuBTRES (1928), 13 Tax Caa, ob. 
scorT. 


regularly 
i 


Cases 450a—472a. 


450a. ——- ——— 





-}+—Where a subject owns 
shares which for income tax purposes are 
foreign possessions, on taking for purposes 
of computation of income tax a three years’ 
average, such of the shares as in the year of 
assessment have paid no dividend cannot 
be included as sources of income during 
the three years, as under the words of charge 
in 1918 Act, s. 1, & the opening words of 
Sched. D before the tax could fall, there must 
have been some po or gains in the year 
of assessment. The assessment in this case 
concerned years before the Finance Act, 
1926.——DIGGINEs v. ForRESTAL LAND, TIMBER 
* ihe Co., Ip. (1930), 142 L. T. 509, 


450b. ——— Income received during less period than 


three years.|~—~An investment co. received 
during the first year of its existence a 
dividend from foreign shares & had no other 
income from foreign possessions. In assess- 
ing the co. to income tax under Case V. :— 
Held: (1) Rules applicable to Cases J. & II., 
r. 1 (2), had no application to the receipt of 
dividends on foreign securities, & the only 
relevant rule was the rule applicable to 
Case I.; (2) Finance Act, 1924 (c. 21), 8. 26, 
which was founded upon an _ erroneous 
assumption as to the effect of Case V., r. 1, 
could not be referred to for the purposes of 
interpreting that provision; (3) the assess- 
ment for the first year should be nil, & for 
the second year one-third of the amount of 
the dividend.—OrmMoND INVESTMENT Oo. v. 
Betts, [1928] A.C. 148; 97 L. J. K. B. 342; 
138 L. T. 600; 18 Tax Oas. 400, H. L. 


Annotations: —Generally. Gonsd. Fry v. Burma C . (1929), 
98 L. J me cet hy ae Vane 


K. B. 693. “Roti. Brown, Ltd. vr. Jarvis, 


Jarvis t. Curtis Brown Ltd (1929), 14 ‘Tax Cas. 744 
452a. ——- ———.]—LEEMING v. JONES, No. 114b, 


ante. 


458. Add. Annotations :—Folld, Lyons v. Cowcher 


(1926), 10 Tax Cas. 4838. Apprvd. Martin v. 

Lowry, Martin v. I. R. Comrs. (1926), 438 

T. L. R. 116; Teeming v. Jones (1929), 141 

a a a Consd. Jones v. Leeming, [1930] 
aC. ». 


457a. ———- ———- -——— Director’s commission on 


underwriting shares.}—Applt., a co. director, 
received commission from a syndicate for 
underwriting shares-in a new co., & he was 
assessed to income tax under Schedule D. for 
the year 1919-20 in respect of the com- 


460a. 
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‘mission. He was not concerned in any other 


underwriting transaction in 1919, 1920 & 
1921 :—Held: the commission was an annual 
profit or gain within Schedule D., Case VI., 
é& applt. had been Laid og assessed to income 
tax in respect of such commission.-LYoNns 
v. COWCHER (1926), 10 Tax Cas. 438, 


4509a. ——— Assignment of option.}—-LEEMING v. 


JONES, No. 114b, ante. 

—— Purchase & sale of properties by 
ear ae was a builders’ foreman 
until Feb. 1923, & subsequently a director 
of a co. carrying on the business of a builder 
& contractor. Duri the years 1920 to 
1924 he bought on his own account some 
seven pepe: of which he sold four 
during the period, & still owned the remainder 
in 1926 :—Held: the profits, if any, were not 
assessable under Case VI. of Schedule D., 
& the case should be remitted to the Special 
Comrs. to consider whether the transactions 
in question constituted a trade assessable 
under Case I.—PEARN v. MILLER (1927), 11 
Tax Cas. 610. 





Annotations :-—-Apprvd. Leoming v. Jones (1929), 141 L. T. 
472, Refd. Jones v. Leeming, [1930] A. (. 415. 


462, Add. Annotations :—Consd. Leeming v. Jones 


(1929), 141 L. T.472. Distd. Fry v. Salis- 
bury House Hstate, Ltd., Jones v. City of 
London Real Property (o., [1930] A. C. 432. 
Refd. Brighton College v. Marriott, (1926) 
A. ©. 192; Huxham v. Johnson (19286), 
186 L. T. 410; Martin v. Lowry, Martin v. 
J. R. Comrs., [1926] 1 K. B. 550. 


471. Add. Citation :—10 Tax Cas. 78. 


ae Agricultural Soc. (1927), 44 T. L. R. 


¢72a. ——- ——— Relief of members of medical 


association & dependants in necessitous cir- 
cumstances.] — ‘I'wo societies whose funds 
were applied entirely to making grants for 
the relief of subscribing members or their 
dependants in necessitous circumstances :— 
Held: charities, & entitled to exemption from 
income tax.—INLAND REVENUE COMRS. v. 
Sociery FOR RELIEF OF Wipows & ORPHANS 
oF MrpIcAL MEN, INLAND REVENVE CoMRs. 
v. MEDICAL CHARITABLE Socigery FOR WEST 
RiwinG OF YORKSHIRE (1926), 136 L. T. 60; 
= _ L. R. 612; 70 Sol. Jo. 837; 11 Tax 
a8. a 





PART V. SECT. 9. 

470 1. Exemption of charities—Chartt- 
able purposes.\—RBy the luw of Sootiand 
a trust for “ charitable or bonevolent 
purposes fa a trust for ‘‘ charitable ”’ 
purposes alone, & is a trust for “ charit- 
able purposes only ’’ within 1918 Act.— 


JACKSON'S TRUSTERS 0. INLAND 
Revenur, (1926) 8. C. 679; 10 Tax 
Caa. 460,— OT. 

470 ii. ——- ——— Stimulating intorcat 


an music./-INLAND REVENUE Co P 
vw Grascow Musical, FERS TIvaL 
ABSOCN., eal 8S. C. 920; 11 Tax 
Cas. 154.—SCOT. 
470 ili, -——— 
aasoon. 





accord: 
ing to income, the largest olass con- 
sisting of persons in comparatively 
poor tances. An annual 
membership fee was ch ; varying, 
“ ea the class, Ton, Ri . 

A . per anmon. © foes 
charged for the services of a nurse, or 


for admission to the assocn.’s hospital, 
varied from sums which, in tho case 
of tho poorest class, were considerabl 
below theo cost of the services rendered, 
to sums which, in the case of the 
woalthiest class, were reasonably 
equivalent to such cost. Nursing 
f ties, when not required for 
mem bers, wore granted to non-members 
at increased rates. Funds were held 
by the assoon. which had been raised 
by public subscription, & the h tal 
yaloed In teapnee at tpoctal cuane. 
2 respect of s 
able donations, necessitous oases from 
oe eervioes 
of a nurse gratuitously -—Held: the 
assoan. was blished for “ charitable 
urposea *——INLAND REVENUE 


Ass0oN {i997} 8. C.315; 12 mar Cas, 
See hadi ° i 
470 iv. ——— —~——- Promotion of tem- 
}~-Testator exp’ his deaire 
that the leading of «ec r life might 
be made more éasy for the inhabitants 
of ¥., & with that object conveyed half 
of the residue of his estate to trustecs 


922 


for the purpose of providing F. with a 
temperance public-house. His trus- 
ieee spent part of the funds in estab- 


a temperance hotel, containing 
a wee tise pate & a cheap working- 
class cafe & reoreation- 


9 readin 
rooms, & bedrooms, = @ lecture-hall, 
which could be hired at aden 


NUE MRS. v. FALKIRK TEM- 
perRaNcE Cars Trvuet, {1927} S. C. 
261; 11 Tax Cas. 353. . 

470 v. ——-_ -——_ Improvement 
condition of ’ psi a 
MEN'S CHRISTIAN AASOCN. oF MEL- 
BOURNE v. FaDERAL Comn. oF Taxa: 
TION (1926), 37 ©. L. R. 351; [1926] 
Argus L. R. 97.—AUS. 





472b. —— Temperance reform.]—A socicty 
whose main object was ‘“ united action to 
secure legislative & other temperance re- 
form ”’:—Held: not a body of persons 
established for charitable purposes only, & 
its income, inasmuch as it was not applied 
to charitable purposes only, was not entitled 
to exemption from income tax.—INLAND 
REVENUE Comrs. v. TEMPERANCE COUNCIL 
OF CHRISTIAN CHURCHES OF ENGLAND & 
WaALss (1926), 186 L. T. 27; 42 T. L. R. 618; 
10 Tax Cas. 748. 
Annotution :—Distd. Re 
(1930), 143 L. T. 691. 
472c. —— Seaside boarding-house with re- 
duced charges.j—By a declaration of trust 
‘** a home or place of residence ’’ was founded 
& endowed, ‘‘ where persons requiring tem- 
porary rest & change of air for the benefit of 
their health may obtain same.”’ About half 
the income of the home came from payments 
by visitors, who included convalescenta, 
persons needing rest & change, & holiday 
nd ia :—Held : since on the construction 
of the trust deed there was throughout an 
overriding charity which fulfilled the 
character of a charitable convalescent home. 
the trustees were entitled to exemption from 
income tax on the ground that the trust was 
established for charitable purposes only.— 
INLAND REVENUE VomRs. v. ROBERTS MARINE 
MANSIONS TRUSTEES (1926), 43 T. L. R. 270; 

11 Tax Cas. 425, C. A. 
——~~ Agricultural soclety.|— An agri- 
cultural society, founded mainly for the 
purpose of holding an annual agricultural 
show, had also among their objects the 
improvement of live stock & poultry & of 
machinery & appliances used in agriculture, 
"5 agricultural education & scientific research, 
& they claimed exemption from income tax 
upon the dividends from their investments, 
on the ground that they were a society 
established for charitable purposes only :--- 
Held: there was evidence on which the 
Special Comrs. could find that the society 
was established for charitable purposes 
only.—INLAND REVENUE COMRS. v. YORK- 
SHIRE AGRICULTURAL SOCIETY, [1928] 1 K. B. 
611; 97 L. J. K. B. 100; 1388 L. T. 192; 44 
T. L. R. 59; 72 Sol. Jo. 68; 18 Tax Cas. 68, 


Annotations :-—Apld. Geologists’ Asrocn, v. I. R. Comrs. 
(1928), 14 Tax Cas. 271. Refd. Midland Counties Institu- 
tion of Engineers v, I. R. Comps. (1928), 14 Tax Cas. 285. 
Mentd. Re Grove-Grady, Plowden v. Lawrence, |1929) 


1 Ch. 557. 
472e. ~~~ General Medical Council.]|—Held: 
not a body established for charitable purposes 
only, & not entitled to exemption from 


4731. ——— “ Applied to 
purposes only »_ Reet on f temper- 


f?) 
ance.}—-INLAND REVENUE CoMRS. 0. 
ALEIRK TEMPERANCE CAFE TRUST, 
No. 470 iv, ante.—SCOT. 


Hood, Public Trustee er. Hood 








472d. 








JOUNCHL 


14 Tax Cas. 645. 


urpuses ‘* only.”— 

FOR SCOTLAND 

RKVENCE Comrs., [1929] 8S. C. 661; 
645.—BCOT 


Vol. XXVIlI.—Income Tax. Cases 472b—4760. 


| income tax on the income from its funds.—- 
| QENERAL MepicaL Counci, vv. INLAND 
REVENUE Comrs., ENGLISH BRANCH COUNCIL 
OF GENERAL MEDICAL COUNCIL vo. INLAND 
Comna, (1928), 97 L. J. K. B. 578; 
139 L. T. 225; 44 1. L. R. 430; 183 Tax 
Cas. 818, O. A. 
472f. —-— ———. Simplified Spelling Soolety.] - 
The Simplified Spelling Society is not a body 
established for ‘‘charitable’’ purposes, & is 
therefore not entitled to exemption from 
income tax under 1018 Act, s. 87 (1) (0).-- 
Sir G. B. Tlunrer (1922) “C" Trust, 
Trustees v. INLAND REVENUR CoMRS. 
(1929), 45 T. L. R. 844; 73 Sol. Jo. 284; 
14 Tax Car. 427, 
Add. Annolations :—Consd. Salisbury Houso 
Estate v. Fry (1929), 98 L. J. K. B. 722. 
Refd. Brighton College v. Marriott, [1926] 
A. ©. 192. 
| 476a. —~—- —-~— Temperance reform.}— INLAND 
REVENUR ComRS. v. TEMPERANCE COUNCII 
OF CHRISTIAN CHURCHES OF ENGLAND & 
Wates, No. 472b, ante. 
476b. ——- —--~ Geologists’ Association.]—'The 
Special Comrs. found that the main function 
of the Geologists’ Assocn. was the combina- 
tion of members for scientiflc purposes & 
mutual improvement, that all the benefits 
of the Assocn. were enjoyed primarily by the 
members, & that although their studies tended 
indirectly to the promotion of education 
generally, the Assocn. was not a body of 
persons established for charitable purposes 
only, & was therefore not entitled to exemp- 
tion :—Held; the question was one of fact, 
& that there were no grounds on which the 
Comrs.’ decision could be disturbed.—— 
GEOLOGISTS’ ASSOCIATION v. INLAND 
hg aes Comras. (10928), 14 ‘T'ax Cas. 27], 
CU. A. 


478. 


of 
Engineers v. I. ft. Cours, (1928), 14 ‘Tax Can. 286 
476c. ———~ Institution of Mining Engineers.| -- 
The Special Comrs. found that the Institution 
of Mining ne rag was an association of 
persons for their mutual improvement in 
| technical & professional knowledge, the 
acquisition of which, althuugh beneficial to 
the public at large, through the better 
management of coal mines, was of direct 
advantage to the members in the practice of 
their profession. They decided therefore 
that the Institution was not a body of persons 
established for charitable purposes only & 
was not entitled to exemption from income 
tax :—Held: the question was one of fact, 
& the Comrs. had evidence before them 
to support their conclusion.—MIDLAND 
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ec : Apld. Midland Counties  [nstitutfon 
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cement mene ed 


GENERAL NURSISU 


11928] 8. C. 205; 13 Tax Cas. 44J5.— 
». InLAnpD | SCOT. 


sw. Whether preferred shares “ bor- 
. rowed captial " within Jacome Var Var 


Act, 1917, a. 3 (H.).}-—-DupuIs FREREH, 


ene aalat interest st. Exemption of person not ordinarily | Urn. v. Customs & EXuIkE MINISTER, 

in Guise Rae Revenoe sii resident in United Kingdom— Ilolder of (1927) Exch. ©, R. 207.~-CAN. 
», Guasgow Musca, Frerivar | *ecurities issued free of tar.|—"He ld : sx. Under statutory ugreement with 
Agsocn., [1926] 8. C. 920; 11 Tax Cas. | the whole circumstances must be con’ | (ouernment— Consiru tion af agreement.) 
154—800T. curidled “to and that appct,, "was | 7 NOVA HOOTIA Brkt, & COAL Cu. 

—— ¥ . . 0. BINANCE & CUBITU 

ConctieHals the deum ee ordinarily resident in the United | (1922) 2 a. C. 176, P. C. CAN. 
formed by the Council were, at least in fi9a8) Bt C. 689 icon ; sa, Cnus of proof.j- The onua of 
part. carried out the professional ea z 5 roving that au tocol exempt 
terests registered nurses ; _— —, ecial ron ation under a 
a a Council was we =m re ae oa tha “tacts ix upon the one clair such exemp- 


ption from income tax 
der Income Tax Act, 1918, 8. 37 (i) 


un 
(6), as a body established for charitab PEEL vo. 


tated: to fing that 

& 
resident in the U 
INLAND REVENUE COMRBS., 


tion.--KENNEDY  ¢, 
NATIONAL KEVENUE, 
36.- CAN. 
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Kingdom. 


NISTEXN 
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Cases 476c—489a. ENGLISH AND Empire Dicest SUPPLEMENT. 


Countries INSTITUTION OF ENGINEERS v. 
INLAND REVENUE Comms. (1928), 14 Tax 


Casa. 285, O. A. 
477. Add. Annotation :—Refd. I. R. Comrs. »v. 
Yor Agricultural Soc., [1928] 1 K. B. 


611. 

480. Add. Annotation :—Refd. A.-G. v. Metro- 
politan Water Board, [1928] 1 K. B. 883. 

483. Add. Annotations:—Apld. Marie Celeste Sama- 
ritan Soc. of London Hospital v. 1. R. Comrs. 
(1926), 43 T. L. R. 28. Consd. Daw v. I. K. 
Comrs., Duff-Dunbar v. I. R. Comrs. (1928), 
14 Tax Cas. 58. Apld. 1.R.Comrs. v. Smith, 
[1930] 1 K. B. 713. 


483a. —— -]—Testator devised his resi- 
duary estate on trust for applts., who were a 
society established for charitable purposes 
only & were entitled to exemption from 
income tax on their income from investments. 
Pending completion of the administration the 
exors. paid to the trustees for applt. society 
certain sums on account of income. Applts. 
claimed repayment of income tax, but the 
Inland Revenue Comrs. refused repayment 
s0 far as related to income received by the 
exors. before the date when the residue was 
ascertained : —Held: as the income when it 
was received was the income only of the 
exors. & the money paid to the charity was 
only a sum equal to the income syable to 
the charity as a matter of equitabic book- 
kecping in due course of adininistration, 
applts. were not entitled to the repay- 
ment claimed.-—MARIE CELESTE SAMARITAN 
Socrery oF LONDON HospiTaL v. INLAND 
REVENUE Comus. (1926), 43 T. L. R. 233 11 
Tax Cas. 226. 

483b. --—- Sums received under revocable disposi- 
tion Effect of Finance Act, 1922 (c. 17), 








8.20 (1).]—-INLAND REVENUE COMMISSIONERS 
v. St. LUKE Hoste, TRUSTEES, REGISTERED, 
No. 576a, post. 


4838c. Exemption of industrial societies—-1918 Act, 
s. 30—Number of shares unlimited.]—Resp. 
Society, which was registered under Industrial 
& Provident Societies Act, 1893 (c. 39), 
claimed exemption under Sched. D. on the 
ground that the number of its shares was not 
limited by its rules or practice. The Society 
was formed to c on the business of 
(inter alia) manufacturers & dealers in butter, 
cheese, milk & other dairy products. Admis- 
sion to membership was at the discretion of 
the committee & subject to taking up a 
qualifying number of shares; further every 
member was bound by the Society’s rules to 
sell to the Society any milk produced on 
any lands farmed by him if required to do 
so. The number of shares held by any 
individual member was limited to 200. 
The majority of the members were dairy 
farmers, & milk dealers & consumers were 
not in practice admitted to membership. 
Approximately 98 per cent. of the Society's 
sales were made to non-members. The 
Crown contended that practically the whole 
of the Society’s sales were to non-members, 
& that the restriction of membership in 
general to persons willing to supply milk 
to the Society & the exclusion of milk dealers 
constituted an effective lntitation of shares. 
The General Comrs. found in favour of the 
Society :—Held : the number of the Society’s 
shares was not limited within 1918 Act, 
s. 89 (4), either by its rules or practice, & 
it was entitled to the exemption.— BENSTED 
v. Miptanp Darmy Farmers, Lrp. Soc. 
(1928), 14 Tax Cas. 87. 


Part VlI.-—Schedule E. 


484. Add. Cilations :- revsd., [1927] A. C. 417; 96 
L. J. K. B. 623; 186 L. 'T. 770; 91 J. P. 753 
43 T. 1... 279; 71 Sol. Jo. 191; 25 L.G. 2. 
123; 11 Tax Cas. 446, H. L. 

486. Add. Annotations :--Consd. Watson v. Rowles 
(1926), 05 L. J. K. B. 050. Refd. Ingle v. 
Farrand, [1927] A. C. 417; Seymour v. Reed, | 
[1927] A. C. 654; Lysaght v. I. R. Comrs., | 
11928] A. C. 234; Rees Roturbo Development | 
Syndicate v. I. RK. Comrs., Rees Roturbo 
Development Syndicate +. Ducker (1928), 13 
Tax Cas. 366; Morley v. Lawford & Co. ! 
(1928), 140 L. T. 125. | 

489a,. ——— Foreign director of British company.] | 
—Applit. in the first case was appoin | 
foreign director of a British co. for fourteen 
years from 1918. The co. had subsidiary 
cos. on the Continent, the principal one being 
a French co. of which applt. was managing 
director. He was also a director of a German 
co., & had control over selling organisations 
in other European countries. He was thus 


PART VI, SECT, 1, SUB-SECT, 1. 


« i. -}—Notwithstandin 
the provisions of sect. 100 of Sout 
Africa Act, which provides that the 








in office, a ju 


renuneration of judges of the S 
Ct. appointed after 
be dj ed d 


appointed after Union is not exemp 


responsible for the whole of the British co.’s 
Continental business, & his only remunera- 
tion was a fixed salary payable by the British 
co. Don commission on the co.’s profits from 
trading on the Continent. Since 1918 applt. 
had lived in Paris with his family. He came 
to London once a month to attend the co.’s 
directors’ meetings, his function being to 
report & advise the directors on questions 
affecting the Continental business. It was 
no part of his duty to attend to the general 
business of the co. Applt. was assessed in 
respect of salary & commission for each year 
from 1920-21 to 1926-27 by the General 
Comrs. for the division in which the co.’s 
registered office was situated :—Held: (1) his 
office was an office within the United 
Kingdom; (2) the General Comrs. had 
jurisdiction to assess for 1920-21 & 1921-22 
as well as for later years.—PROCTOR v. 
RYALL, RYALL v. PrRocror (1928), 14 Tax 
Cas. 204. : 


reme , from pay. income tax under Act 40 
Union ah not | of 1925 on the amount of his salary.—- 
their continuance | KRaUBE v. INLAND REVENUE COMRS., 
the Supreme Ct. | {1929} App. D. 286.—S, AF. 
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490. Add. Annotations :—Refd. Seymour v. Reed, | 
{1927} A. C. 554; Benyon v. Thorpe (1928), 
97 L. J. K. B. 705. 

492. Add. Annotation :—Apld. Seymour v. Reed, 
{1927] A. C. 554. 

493. Add. Annotation :—Distd. Reed r. Seymour 
(1927), 11 Tax Cas. 625. 


/ 
494. Add. Annotation :—Consd. Reed v. Seymour 
(1927), 11 Tax Cas. 625. 
495. Add. Annotations :—Consd. Seymour v. Reed, 
[1927] A. C. 554. Refd. Hartland v. Diggines, 
[1926] A. C. 289. 


Gift to directors of company.]— 
Held: the payment, although called a gift, 
was extra remuneration paid to the directors, 
& was assessable to income tax.—RADCLIF¥E 
v. Hort (1927), 11 Tax Cas. 621. 


After retirement.J]—It was 
the custom of a co. to grant an annual allow- 
ance to members of its staff by way of pension 
on retirement. Resp. had been managing 
director of the co., & after his retirement the 
directors made him a voluntary allowance | 
annually. They subsequently stopped this 
annual allowance & paid resp. a lump sum 
as a gift in licu thereof :—Held: the allow- 
ances could not be regarded as supplementary 
salary. They were not ‘a profit or gain 
arising from an employment,”’ nor could they 
be considered as receipts in respect of an 
office, but were merely gifts, & resp. was not 
liable to income tax on the sums so received 
by him.—BENyon v. THORPE (1928) 97 
L. J. K. B. 705; 44 T. L. R. 610; 72 Sol. Jo. 
453; 14 Tax Cas. ]. 
Add. Annotation :---Distd. Jones v. Wright 
(1927), 44 T. L. R. 128. 
499. Add. Citations :—affd. (1926), 95 L. J. K. B. 
959; 185 L. T. 614; 42 T. L. R. 691; 70 
Sol. Jo. 796; 11 Tax Cas. 171, (. A. 


Add. Citation :—10 Tax Cas. 609. 


For ‘ (1926), 161 L. T. Jo. 235 ” read “‘ No. 
510, post.”’ 


501a. ——— — Applied in payment for shares.] — 
Applt., the chairman & managing director of 
aco. in which he held shares, agreed that he 
would take up additional shares in the co., | 
in payment for which sums due by the co. 
to him by way of remuneration were to be | 
applied :—Held: applt. was assessable to 
income tax under Schedule E. in respect of | 
the remuneration, notwithstanding that it | 
had been applied in payment for shares. 
PARKER v. CHAPMAN (1928), 138 L. T. 729, | 
13 Tax Cas. 677, C. A. 


Add Citations :—[1927] 1 K. B. 90; a 


496a. 














496b. 


497. 


500. 
501 e 





502. 
L. J. K. B. 796, 135 L. T. 259; 42 T. L. R. 
514; 70 Sol. Jo. 707; 11 Tax Cas. 625, C.A.; 
revsd. sub nom. SEYMOUR v. REED, [1927] 
A. C. 554; 96L. J. K. B. 839; 137 L. T. 
312; 43 T. L. R. 584; 71 Sol. Jo. 488, H. L. | 


Add. Annotation :—-Consd. Davis v. Harrison | 
(1927), 11 Tax Cas. 707. 


502a. ——— Accrued benefit—Professional foot- 
baller.|—-Resp. was employed to play foot- 








PART VI, SECT. 1, SUB-SECT. 2. Held: not hable 


li. ———-4 of company sharing in | BIE ' 
Pr ET that 
—SEELEY - ; 

Ww. WwW. R. 185 Py 37 B. Cc. R, 514.—CAN. PART VIL SECT. 2. 
’ 1, —— Pay of locomotive engineer 508 1. Basis of assessment.)—Where 
according to miles run by locomotive.}— | resp. was employed as solr. toa board: | IR. 


514. 





ASSESSMENT AcT (1902), 9 Ii. C. it. 
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ball for a club in return for payment, &, on 
his being transferred in accordance with the 
rules of the Football Assocn. to another 
club, he was given by the first-named club 
&® sum as accrued benefit:—-Held: the 
payment was neither a gift nor compensation 
for loss of employment, but was really 
remuneration for services, & was asscssabla 
to income tax.-—-Davis v. LIARRISON (1927), 
96 L. J. K. B. 848; 187 L. T. 324; 43 
T. L. R. 623; 11 Tax Cas. 707. 
«Add. Annotations :—Distd. Dauncey v. How- 
lett (1026), 1385 L. T. 279. Consd. Davies v. 
Ifarrison (1927), 06 L. J. K. B. 848. Refd. 
Borthwick v. Nolder (1027), 11 Tax Cas. 261. 
504a. - —- Additional remuneration of company 
pe a v. HWownrrr, No. 510, 
post. 
605. dd. Annotation : Refd. Machon v. 
Loughlin (1026), 21 Tax Cas. S3. 


504. 


Me- 


506. Add. Citations :-— 95 lh J. K. B. 38025; 10 
Tax Cas. 247. 

607. Add. Annotations : ~Consd. Sutton vr. 1. Rh. 
Comrs. (1929), 1! Tan Cas. 602. Refd. 
one v. McLoughlin (1926), 11 Tax Cas. 

3. : 


507a. S. P. Macuon uv. McLouvaunin (1926), 11 
Tax. Cas. $3, ('. A. 


510. For the existing parngraph substitute the 
following paragraph :— 

—- -- Additional remuneration of com- 
pany director.|—Hesp. as director of a co. 
was entitled as remuneration for his services 
to £3,000 per annum free of income tax. 
Towards the close of the year of assessinent 
the co. in general meeting resolved that the 
directors be paid by way of additional ro- 
muneration for their services such a sum as 
after the provision of income tax would 
entitle them to receive the further sum of 
£25,000 free of tax :- /leld: vesp.’s share of 
such additional remuncration was not a per- 
quisile, but was assessable by additional 
assessments under Income Tax Act, 1018 
(c. 40), Schedule &., rr. I & 5. --DAUNCEY uv. 
HWownerr (1926), 135 L. T. 279; 10 Tax 
as. 454. 


Add. Annolation: Refd. Hartland v. Dig- 
vines, [1926] A. C. 289. 

516. Add. Annotation : —Expld. Proctor v. Ryall, 
Ryall v. Proctor (1928), 14 Tax Cas. 204. 


516a. —-—-— Company director——Registered office.]—- 
Procrok v. KRYALL, RyYALL v. PRocTOR, 
No. 489a, ante. 


519. Add. Citalion :--10 Tax Cas. 318. 


Add. Annotation: ~Apld. Nolder ve. Walters 
(1930), 15 ‘Tax Cas. 380. 


-——~ ——-.]—MACHON v. MCLOUGHLIN, 
No. 507a, ante. 


27a. - Cost of motor-car & telephone Aijir 
pilot.|- Held; an air pilot could not deduct 
tor the purposes of income tax any part of 
the cost of a motor-car & a tdlephone, which 
were not used in the performance of his 
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—Hrld: he was chargouble to income 

tax for the year of assessment in 
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office, but only in preparing to Sacha it.—- | 580. Add. Annotations :—Refd. Machon v. Mc- 
NOLDER v. WALTERS (1930), 46 T. L. R. 397 ; Loughlin (1926), 11 Tax Cas. 88; Reed v. 
47 Sol. Jo. 8387; 15 Tax Cas. 380. Seymour (1927), 11 Tax Cas. 625. 


ee eee 


Part VIl—General Allowances, Exemptions and. 


Abatements. | 
539a. Personal allowance—In respect of wife— income taxed at the source. The charges 
Whether earned income of wife included in exceeded the taxed income. He claimed 
husband’s total income.] — THOMPSON _ v. that in the assessment of his salary for the 
Bruce (1927), 11 Tax Cas. 607. year ipl he br enna ne re eons 
540a. ——— Child receiving instruction at ‘‘ educa- Be tee ce ee ee 
tional establishment.’’]—A teacher’s house, pou of ges ror : Pi wee oe he 
where he gives to individual pupils private owance Of One-slxtn OF the amount of nis 
lessons & directions for home study & salary remaining after deducting from it the 
practice, is not an ‘‘ educational establish- amount by which the charges exceeded the 
ment’? where a pupil receives full-time Msi ce ene pedacnle iy aes 
instruction, so as to entitle the father to a ict Ot: Held « th led Seen a ara 
deduction from income tax under 1920 Act, ealaebube: oe tl +, Une a fragile a rag 
s. 21 (1).—Hasuir v. HasEMER (1927), 138 ance Was rightly Computed on tie amount o 
1. T, 207; 44 T.L. R. 113; 72 Sol. Jo. 31; salary remaining after deduction of the 


charges treated as paid out of it.—ADAMs v. 
13 Tax Oas. 212. MUSKER (1930), 15 Tax Cas. 413. 
540b. Earned income relief—How calculated.|-- 5459, —_ Whether vested or contingent interest.] 


Applt. was np eyed as assistant wy ied he —Resp., who came of age in July, 1922, 


Sotegieereete bie Ie ar pig mga Talend claimed relief under Income Tax Act, 1918 


(c. 40), s. 25, in respect of the accumulated 
Revenue under 1921 ae ae % me Sonal income of a fund given to his parents by a 
contribution to the fund was therefore relation in 1902 with a letter, which, after 


ee his mlaey ae ee referring to a gift for the benefit of resp.’s 


: brother, continued: ‘‘I also hand you a 
tmrount wes allowed as earned income relict, Stock receipt representing the investment of 
but applt. contended that one-sixth of his £500 in Consols which, with the accruing 
pea salary, before deductine ‘the super dividends thereon, will fall due to your 


; ngest boy (resp.) as he attains the age of 
annuation'contribution, should be so allowed : deste hi : 
—Held: earned income relief must be cal- twenty-one years. You will observe that 


culated on the net amount of remuneration Ave sane ash 2 pare ig racer gored 


assessable after deducting allowable expenses. nob A. Gentil : ; 
gent interest in the gift, & was 
—FBAME v. FARBAND (1628), 18 Tax Cas. 861. not entitled to the relicf conferred by the 


540c. ~ ————,]—Applt. made, under deduction | sect. in respect of the income of the fund 





of income tax, certain annual payments which had been accumulated for his benefit.— 


which were charged upon his total income. ROBERTS v. HANKS (1926), 184 L. T. 754; 10 








His income consisted of a salary & unearned Tax Cas. 351. 
was not entitled to include, along with ® i,  ———.}TILLARD 8, 
PART VII. SECT. 1. the actual sums received by him from | Comr. or Taxes, [1928] N. Z. L. RB, 
536 il. ———- Whether as or net | the trusts, the management expenses | 345.—N.Z. 
income under will.)—Held: applt.’s | of the trusts.—MACFARLANE v. INLAND 


sm. Right to discount—-Tazation Act, 
k. S. B. C., 1911 (c. 222), s. 10.) 
—GRANBY CONSOLIDATED MINING, 
SMELTING & PoWER Co., LTrp. v. A.-G. 
FOR BRITIGN CoLumaia, (1923) A. C. 
347; 92L. J. P.C. 74: 128 L. T. 677. 


income under her father’s will, for the | REVENUE Comms., 11929] 8. C. (Ct. of | 

urposes of a claim to repayment of {| Sess.) 153.—SCOT. | 

inoome tax in respect of persoha) 

allowanco, etc., was one-half only of 539a i. Personal allowanee-——-Whether 

the not income of the estate after the | bankrupt entitled —Property in hands of 

deduction of all prior charges, mele ne oe a corns maven a 

expenses of management o m © sequen 2 ee 

OL MURRAY ©, INEAMD HEvaNUm | catate, which was vowed in’ the | i Teoh of ahouma ese bs Gan ce 

Comrs. (1926), 11 Tax Cas. 133.— stee, was the trustee’s income & not respect of calls pad—Inc Tax 

acer: nor the bits was entitied to claim the | Aesesment Act, 1915-1018, a8. 18 (1) 

6 i 2 . . 

536 ili. ——— ——.] -A beneficiary | relief  sought.—INLAND | REVENUE | TLE Oe ee cre oe 
t 
{ 
i 


‘ i TAXATION (1924), 34 C. L. R. 328; 3 
titled to income from (iter alia) | Comrs. v. FLEMING (1928), 14 Tax » 
was on Gas. 76.—SCOT. ( ) Argus L. R. 61.—AUS. 


af. Tazxahle income—‘ 4cocruing & 


the “a 
he was entitled to a }iferent allenarl 5451. Relief in respect of income | o7180NG | — Meaning of.}—-Held: the 
EE the whole votdas of the-estace: a. | dccwmailaked’ wader’ Sue -- or benefit | words “ accrue & arise ben applied 
under the other, aftor the expenses | of yerson “ conti: ly on his atiain- | tO income are to be governed by the 
of the trust were paid, to (1) an annual | 3g some age ”’——-Double oon- , S0urces from which the income accrues 
sum, & (3) subject to a trast for acou- | bh : for repayment of | & arises, not by the place where it is 
mulation for a particular purpose, the tax re where noy | received or carned.—IncomE ‘Tax 


A PWRAISON SALaRaK 


e the con 
Comps. v. PHR 
Upon which the fund was held for the | (i9s5) I. L. 16 Ram 08 -IND. 


benefit of claimants was not that 
preacribed by 1918 Act, s. 35, but was sg 

relief from me | a double contingency, namely, sur- | ing (eRe wromtg as! ferved 
tax under Finanoe Act, 1920, 8. 24 (1): | vivance of mother & attainment | W. iucome.}-——-NORTH Pacr¥ic 
—Hild ; in computing the “‘ amount of | of a specified age.—INLAND REVENUE UMBER Co., Lrp. ¢. MINISTER oF 
his total income from all sonrees " for | Comms. v. Bows, (1027) 8. C. 698.— National REvENUE, {1938} Ixch. 
the purpose of this relief, the beneficiary | SOOT. ©. R. 68. . 


annual income of the estate d 
life. The beneficiary, being a tiah 
subject reaident abroad, was enti 
to certain British inoo: 


3 
E 
8 
8 
fe) 
° 
° 


. Company-—Sule of aanets on wind- 





in 1918 Act, s. 25, include a case where the 
accumulations of income are added to the 
capital of a trust fund in which the bene- 
ficiary has only a life interest, & where the 
accumulations never pass to the beneficiary.— 
DALE v. MITCALFE, P1998) 1 K. B. 888; 97 
L. J. K. B. 161; 188 L. T. 167; 44 T. L. R. 
21; 71 Sol. Jo. 981; 18 Tax Cas. 41, O. A. 

P baer alr :—~Refd. Re Fulford, Fulford v. Hyslop, [1930] 


5450. .}—The words “ specified age’ in 1918 
Act, s. 25, mean an age expressed by a 
definite mumber of years, & not an age 
which can be ascertained only by reference 
to some other occurrence as, for instance, the 
death of testatrix, who has directed that an 
accumulated fund shall be paid to a bene- 
ficiary twenty years after her death.— 
Warts v. WurrcHer, [1928] 1 K. B. 453; 97 
L. J. K. B. 821; 188 L. T. 205; 44 10. BR. 
113; 18 Tax Cas. 202. 

545d. Lunacy percentage.|—-Onder Lunacy Act» 
1890 (c. 5), & the Rules in Lunacy, 1892. 
the Crown is in certain circumstances entitled 
to receive 4 per cent., but not exceeding 
£400, of the clear annual income of a lunatic. 
A., @ lunatic, had a considerable income & 
the whole of the funds were in ct. The 
income as it came in was credited to the 
lunatic’s account by the Paymaster-General, 
& the appropriate lunacy percentage was 
debited annually in that account. Applt.. 
the committee of A., was assessed under 
Case III. of Sched. D. for the year 1926-27 
in the sum of £452, the amount of War Loan 
interest arising in 1925-26; the remainder 
of the lunatic’s income was received under 
deduction ofincometax. Applt. claimed that 
a deduction of £161, the lunacy percentage 
for 1925-26 on the whole of the lunatic’s 
income, should be made from the assessment, 
on the grounds that the lunacy percentage 
did not form part of the lunatic’s income & 
that there was no authority for charging it 
to income tax. The Crown contended that 
there was no provision in the income tax 
Acts for allowing such a deduction, that the 

ayment was merely an application of the 
unatic’s income, or alternatively that the 
deduction from the assessment should be 
restricted to the percentage ee to 
that source of income:— Held: lunacy 
percentage is a payment out of the lunatic’s 
income, & that no deduction is admissible 
for income tax purposes.—A. B.’8 COMMITTEE 
v. Sumpson (1928), 14 Tax Cas. 29. 

546. Add. Annotation :—Refd. Whitney v. I. BR. 
Comrs., [1926] A. O. 37. 

548a. Premium paid by insurer under reduc- 

tion of premium system.|——Resp.’s life was 








early premium of 
to participate in 


expressed to be at a 
£48 5s., which entitled 
the insurance co.’s jus funds by means 
of the ‘reduction of premium system.’’ 
The insured had in each year the option of 
taking the reduction of premium for that 
year in cash or of converting it into the 
equivalent reversionary bonus. The co.’s 
premium notice showed £48 5a. 

premium payable on the policy & £33 15s. 6d. 
as bonus, 








insured under a policy of whole-life insurance | 


ae the | 557b. 
ving £14 9s. 6d. as the “ amount | 
a 


Vol. XXVIII.—Income Tax. Cases 545b—S57b. 
645b. ———.]—-The words “for the benefit of” | 


to be paid.” Resp. remitted £14 9s. td. to 
the co. but claimed that the amount of the 
remium d by him in the year was 
48 58.:—Held: the reduction of premium 
had been provided by the pelle, that the 
amount of the premium paid by resp. was 
£14 9s. 6d., & that he was entitled to relief 
from income tax on that amount only.— 
WATKINS v. JONES (1938), 14 Tax Cas. 94. 

549. Add. Annotation :—Consd. Perrin v. Dickson 
(1929), 98 L. J. K. B. 688. 

549a. ——— Policy on joint lives of two persons— 
Payment of premium shared equally.j—A 
person who has entered into an insurance on 
the joint lives of himself & another person at 
a single premium which is shared equally 
hetween then, has not ‘‘ made an insurance 
on his life’? within Income Tax Act, 1918 
(c. 40), 8. 32 (1), & is not entitled under that 
sect. to a deduction of the amount of the 
annual premium from his taxable profits.- - 
WILSON v. SIMPSON, [1026) 2 K. B. 500; 95 
I. J. K. B. 885; 185 L. T. 7663 42 'T. LR. 
690; 10 Tax Cas. 753. 

552. Add. Annotations :—As to (1) Consd. Gold 
Vields American Development Co. v. Con- 
solidated Gold Fields of South Africa, [1026] 
Ch. 388. As to (3) Refd. 1. R. Comrs. v. 
Dalgety & Co. (1929), 98 L. J. K. B. 542. 

5538. Add. Annotations : —Consd. Gold Kields Ameri- 
can Development Co. v. Consolidated Gold 
Fields of South Africa, [1926] Ch. 338. 
Apld. I. 8. Oomrs. v. Dalgety & Co. (1929), 
98 L. J. KK. B. 512. 

555. Add. Annotations: —Consd. Gold  Ficlds 
American Development Co. v. Consolidated 
(told Fields of South Africa, [1926] Ch. 338. 
Apld. I. R. Comrs. v. Dalgety & Uo. (1929), 
98 L. J. K. B. 542, 

556. Add. Citations :- -[1926] Ch. 388 ; 951. J. Ch, 
320; 135 L. T. 14, 

557. Add. Citution :—10 Tax Cas. 5Y. 

557a. Right to relief on whole income paying 

Dominion tax—Without deduction of sums 

paid in debenture interest.]— A co. which was 

incorporated & controlled in England carned 
practically the whole of its income by trading 
operations in Australia & New Zealand, 

it was assessed in reapect of those profits to 

both British & Dominion invome tax. From 

the trading profits when received in the 

United Kingdom certain debenture interost, 

from which the co. had deducted United 

Kingdom income tax, was paid. The co. 

claimed relief from double taxation in respect 

of Dominion income tax under 1916 Act, 8. 43, 

1918 Act, 8. 55, & 1920 Act,s. 27 :—Held: (1) 

the co. was entitled to relief in respect of the 

whole income earned in the Dominions, & 
was not obliged to subtract therefrom the 
amount paid in debenture interest; (2) IWIk 

Act, ». 17, has no application to the rehef 

given by 1920 Act, s. 27.—INLAND REVENUE 

Comrs. v. DALGETY & Co., (1030) 1 K. B. 4; 

98 L. J. K. B. 642; 141 L. T. 418; 45 

T. L. R. 536; 73 Sol. Jo. 428, C. A.; affd., 

(1930) A. GC. 527; 901. 3. K. B. 312; 143 

I. T. 191; 46 T. Ll. R. 319; 15 Tax Cas. 

216, H. L. 

Without regard to 1918 Act, 8s. 17.}— 

INLAND IREVENUE Comrs. v. DALgETY & 

('y., Lrp., No. 557a, ante. 


eh qe ee me 
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Cases 567-—577. 


567a. 


570a. 


Annotation : 
(1930), 15 Tax Cas, 255, 


575. Add. Annotation :—Refd. I. R. Comrs. vw. 


a i 


ayable by them to the 
ho trustecs were assess- 





PART VIII. SECT. t, SUB-SECT, 1. 


k i. 
Was assossed in respect of the income 
of an estate, which be was directed to 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part Vill.——Miscellaneous Provisions Applicable to the 
Duties Generally. 


567. For existing paragraph & citation read 


-—— ——,|—-TARN wv. SCANLAN, NIELSEN, 
ANDERSON & Co. v. COLLINS, MILLER (W. H.) 
& Co. (LONDON) v. LETHEM, SamE v. IN- 
LAND REVENUE Comrs., No. 168a, ante. 


Literary agents—Royalties pald to non- 
resident authors. |—~-CurTIS HKrown, Lip. 1. 
JARVIS; JARVIS v. Curtis Brown, Lrp., 
No. 90g, ante. 


After death of husband.]—Held: 
the first year after her husband’s death a 
widow in receipt of income from War Stock 
not taxed at source was liable to income tax 
under Case III. of Sched. D. computed on 
her income from the same source in the 
preceding year, notwithstanding that by 
proviso 1 to r. 16 of the Rules applicable to 
all Schedules that income was to be ‘‘ deemed 
the profits of her husband.” This proviso 
operated only to convert the wife’s income 
inte the husband’s income for the purpose of 
collecting tax.—-LzITcH v. Emmorr, [1929] 
2K. B. 236; 98 L. J. K. B. 673; 141 L. T. 
311/14 Tax Cas. 633, C. A. 


Consd. C'owdray (Viscountess) 





. oc 2. Comrs, 


T ammamel 


the one-third 


.--In Oct. 1023, a trustee | 809 *— Held < 





under Rule 1 


~~ 


Pakenham, I. R. Comrs, v. Longford (1927), 
96 L. J. K. B. 882. 


576a. Person receiving income under revocable 


577. 


able to tax on tho whole interest, 
of the Miscellancous 
Rules applicable to Sched. D.—REIN’s 





disposition—-For period which cannot exceed 
six years—-Meaning of ‘‘ years.’’]—Resps. 
were a body established for charitable pur- 
poses only, & a subscriber covenanted by a 
deed made in 1927 to pay to them annually 
for seven years a sum which would leave to 
them the sum of £8 after deduction of income 
tax. The period between the date when the 
obligation to make the first payment arose 
&, the date when the last payment would 
fall due was less than six years. KHesps. 
claimed repayment of income tax :— Held: 
as the duration of the payments did not 
exceed six years the income was to be 
deemed the income of the subscriber, & the 
resps. were not entitled under 1918 Act, 
s. $7 (1), to repayment of the tax.—- INLAND 
REVENUE Comers. v. St. LukE Hoste. 
TRUSTEES, REGISTERED (1930), 46 T. L. Kh. 
580, C'. A. 

Add. Annotations :—Refd. Whitney v. I. R. 
Comrs., [1926] A. ©. 37; Re Lulton, Hulton 
v. Midland Bank Exor. & Trustee, Ltd. (1980), 
99 LL. J. Ch. 316; Luipaard’s Vlei Estate & 
Gold Mining Co. v. I. BR. Comrs., [1930] 1 
Kk. B. 593. 











ed 


visiting this coun again the follow- 
ing summer. For the year 1923-24 the 
trustees were assessed to income tax 
upon the wife’s share of Canadian 
income :—Held: the income was 


receive & accumulate until 1933, & 
then to distribute among persons not 
ascertainable until the date fixed for 
distribution :—/Jeld : tho assessment 
being made in 1923 for taxes payable 
in 1924, the validity of the assessment 
should be determined by reference to 
the Act in force at the date of the 
assossniont.—Jic MoLiuop & WINDSOR 
Coren., (1925) 3 D. UL. R. 89; 57 
O. L. K. 15.—CAN. 


k fi. Payments to forcign com- 
pany for user of flms—Company inaking 
vments as trustee. |— UNIVERSAL LLM 
ANUFACTURING Co, (AUSTRALASIA), 
Lrpo. * Tar Sratrs or New Sour 
WALES (1927), 10 C. L. R. 333.—AUS, 


k ili. --—~— Ratire control of business 
by foreign firm.|]—FRERGUSON v. DONO- 
VAN, (1029) 1. R. 489.—IR. 


k iv. —-~.)— Testator left a liferent 
of £20,000 & of one-third of the residue 
of his estate to eavh of his wifo & 
dene ntcr, & £20,000 & one-third of the 
residue to his son absolutely. ‘Phe 
benoticfarios were all capaces & roaident 
in this country. Tostator held 
£40,000 5 per cent, War Stock, the 
{ntorest on which war peyevle without 
deduotion of tax. The interest due 
on June 1, & paid to the trustecs on 
that date, amounting to £1,000, was 
treated by them as capital, & estate 
duty was paid thereon. Tho trustoes, 
having been ussessed to income ta 
on the £1,000 of iuterest, contend 
that trustees acting for behoof of a 
British resident who, was capazr wore 
not assessable to income tax. The 
Comrs. decided that the trustees were 
assessuble as regarded tha two-thirds 
of tho interest effeiring to the portions 
destined to the testator’sa wife & 
daughter in lifo rent, but not as regarded 





ree ae 


[eas 


TROSTHER v. INLAND REVENUE COMRS., 
[1929] S. ©. (Ct. of Sess. 439.-—-SCOT. 


k v. Wife—Gift of income § fa— 
Direction to maintain children—W hether 
liable ua trustee.}—Testator devised & 
bequeuthed tho whole of his property 
to his wife in trust for his children-— 
the wife during her lifo to receive the | 
income thereof for tho support & 
maintenance of herself & the children, 
& after her death the proceeds of the 
sale of such BrOverty to be equally 
divided between the children :— fZeld : 
the wife was entitled to receive the | 
income of testator’r estate subject to 
no lability to account for its applica- 
lion, provided she disc d the duty 
of supporting & maintaining the 
children; &, therefore, she was not 
a‘ trustee ’’ within Income Tax Assess- 
mont Aats, 1922-1925, s. 4. —-MANNING 
vo. FRDERAL Comn, OF TAXATION (1928), 
40 ©. L. R. 506; (1928) Argus L. RR. 
165.—AUS. 


PART VIII. SECT. 1, SUB-SECT. 2. 
5701. Liability of married woman to 


be char 

asl es t out of United 
—Income from property o n i 
Kingdom.)\—The wife of a professor at | 
Cairo Univorsity annually | 
a share of income from Canadian | 
property, which was held by a body of | 
tish trustees. Until 1922 she , 
lived with her husband in Cairo, & |; 
{ 
$ 
i 
t 
% 
| 


Married woman Living in 
ingdom scparate from husband 


accompanied him to England on 
furlough for three mon every 
summer. During the furlough in 1922 
the state of her health necessitated her 
renoval to a n hame, where she 
ed throughout the financial 

1923-24. pio returned 
Cairo at the end of his leave in 1922, 
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liable to be charged to income tax upon 
the wife, & was not to be deemed to 
be the husband's profits.—DERKY v. 
enon REVENUE, [1927] 8. C. 714.— 


571i. Liability of husband to be 
charged -- Whether marred woman 
“living with her husband.’’|—Circum- 
stances in which :—Held: a wife was 
not “ living with her husband ” so as 
to make her profits assessable & charge- 
able in the husband's name.—-DONOVAN 
ov. CRoFTs, (1926] 1. R. 477. —IR. 


_ 571 ii. Royalties paid to wife for 
right to publish novels.J—Where a 
novelist wrote books in the Union but 

anted to her publishers in Kngland 
be right of printing & publishing her 
novels in book form In Gt. Britain & 
elsewhere, they undertaking to pay her 
a percentage of the published price of 
the novels as royalties :—Held : since 
her facilities were employed within the 
Union both in writing the novels &: 
in dealiny with her publishers, the 
source of the income was in the 
Uniou & the royalties had rightly beon 
included in the taxable income of ber 
husband.—MILLIN v. INLAND REVENUL 
CoMn., (1928) App. D. 207.—S. AF. 


PART VIII. SECT. 1, SUB-SECT. 4. 


sf. Agreement to operate telegraph 
system——Undertaking by operating com- 
pany to pay owning company’s tncome tax 
on annual payments under agreement. }— 
Held: such undertaking oould not bo 
proaded by the owning co. in answer 

the Crown's claim for income tax.— 
R. vw. MontTReEs«aL TELEGRAPH Co. & 
GREAT NORTH WESTERN TELEGRAPH 
Co. oF Canapa, [1925} Exch. C. R. 
79.—CAN. 





580. Add. Annotations :—As to (8) Apld. BR. v. 
Marylebone Income Tas Oc an i ps 
Schlesinger (1928), 18 Tax Cas. 746. Refd. 
oa nee E ie bes Thee Peak 

C) asin n-wi i i 

Council (1925), 95 L. J. K. B.2 5. 


586a. Sum claimed already allowed as deduction.}— 
Applt. co. habitually financed its purchases 
by loans from its bankers repayable on 
demand; the loans were for no specified 
period, but were paid off with interest when 
the co. received payment for the goods, 
usually within three months. The interest 
was paid without deduction of income tax, 
& was debited in the co.’s profit & loss account 
as a business expense. It had been allowed 
as such in computing the profits on which 
the co. was assessed under Case I. of Sched. D. 


Vol. XXVIII.—Income Tax. Cases 580—-596. 


for the four years ended Apr. 5, 1925. The 
co. claimed repayment of tax under 1918 
Act, s. 86, for these four years on the interest 
paid to the bank, contending that it should 
not have been allowed as a deduction in 
computing profits, that this error could be 
corrected by additional assessments, & that 
the interest must be treated as having been 
paid out of profits or gains brought into 
charge totax. The Comrs. of Inland Revenue 
refused the claim, & on appeal the Special 
Comrs. upheld this decision :—Held: as in 
fact the interest had been deducted in radial 
at the assessable profits, it had not been pai 
out of peels brought into charge to tax, 
& that it was not open to the co. to claim 
revision of the assessments.— MULLER & Co. 
LONDON, Lp. v. INLAND REVENUE COMRS. 
(1928), 14 Tax Cas. 116. 


Part IX.——Procedure after Assessment. 


588. Add. Annotation :—As to (2) Refd. Ingle v. 
Farrand, {1927] A. C. 417. 


589. Add. Annotation :—Distd. R. v. St. Maryle- 
bone Income Tax Oomrs., Hx p. Schlesinger 
(1928), 13 Tax Cas. 746. 


591a. Whether assessment made in time.]—Pick- 
FORD v. QUIRKE, PicKrorp v. INLAND 
REVENUE Comrs., No. 114a, ante. 


595a. ——- ———- Absence of accountant’s certi- 
ficate.|—-Applts. delivered to the inspector 
of taxes balance sheets & trading & profit 
& loss accounts of their business covering 
the period of three years, on the average 
profits of which their Sched. D. liability was 
to be computed; they also delivered to the 
assessor of taxes a statement showing the 
average profits to be £1,447 after making the 
adjustments required for income tax purposes. 
The inspector asked that the accounts should 
be certified by a qualified accountant in view 
of their magnitude, & applts. refused on the 
ground that there was no statutory authority 





PART IX. SECT. 1. 


586 i. Jurisdiction of commissioner— 
Avoidance of tax owing to fraud.j— 
RAL TAXATION COMR. 


made in or to any asscssmont made 
under the Acts ro 
after three years from the date when 
the tax 1s payable unless the Comr. of 
Taxation has reason to bolieve that 


led by that Act 


for such a requirement. In due course the 
statement & accounts were laid before the 
Additional Comrs., who, not being satisfied, 
made an assessment of £2,000, against which 
applts. appealed. On the heanng of the 
appeal the General Comrs. were of opinion 
that examination of the books as proposed by 
applts. would occupy them for several weeks, 
& even then would not enable them to 
establish the correctness of the accounts 
because they were not professional 
accountants. Tho Coimrs. accordingly, not 
being satisfied on the evidence tendered that 
the assessment was excessive, decided to 
confirm it unless within two months applte. 
should produce accounts audited by a 
qualified auditor. Applits. expressed dis- 
satisfaction with the Comrs.’ decision as being 
erroneous in point of law & required them to 
state a case:—Held: the Comrs.’ decision 
was not ulira vires.—lUunt & Co. v. JOLY 
(1928), 14 Tax Cas. 105 


596. Add. Citation :- -12 Tax Cas. 147. 


OF TAXATION v. AU. ou Ll 
LAIKD TiLK Co. PROFHIFIARY, Lib. 
a Hee 36 CG. OL. RR. 119s) 31) Argus 
de hr. 21%.—A US. 


MOREAU ¥. FPEDE 
(1926), 39 C. L. R. 65.—AUS. 

586 ii. Alteration of assessment.) 
—Appita. owned certain land the value 
of which for taxation purposes was, in 
1923, £24,626. In 1924 a new assess- 
ment was made by the Comr. & the 
value fixed at £32,197. In 1925 the 
Comr. made a new assessment & fixed 
the value at £46,835 :—Held ; tho only 
sect. under which the Comr. can alter 
an assessment which has becn made 
ig sect. 37 of Land & Income Tax 
Assessm 


made an assessment the Comr. may 
let it stand or may alter it from time 
to time subject to the roetriction 
imposed by the legislature for the 
benefit of the taxpayer to prevent his 

harassed by 
mente.—-O’CONNOB 0. STATE TAXATION 
re (1927), 30 Ww. A. L. R. 50.-— 





quent Pe-As80sas- 


686 i. ——- ~——.}—-Held: the 
second proviso to sect. 2 of Income Tax 
Act, 1922-1925, namely, 

that no alteration or addition shall be 


J.8. 


there has been an avoidance of tax 
owing to fraud or atternptod evasion, 
does not apply to the ineking of ultera- 
tions & additions before Sopt. 26,1925, 
the date when Income ‘Tax Axsscss- 
ment Act, 1925, by which the provisy 
was enacted, received the royal assent. 
—FELERAL COMR. OF TAXATION ¥. 
Rei (1927), 40 C. L. R. 196.—AUS. 


PART IX, SECT. 2, SUB-SECT. 2. 


600 1. The hearing—Whether tuz- 
payer entilled ta be heard.}—In order to 
constitute a valid determination of the 
comr. under Income Tax Appstesinent 
Act, 1922, 6. 21 (1), it is not necessary 
that the taxpayer shall have been 
heard.—FEDEBAL ComMR. OF TAXATION 
v. AUSTRALIAN TEBBELATED TILE Co. 
PROPRIETARY, Lrv. (1925), 36 Cc. Lb. lt, 

sl. ‘* Delermination.”}— The word 
Ameesment Act 192%, 2, 21°() ipl 

. 8. , implies 
@ communication of the determina- 
tion to the .—~ FEDERAL COME. 


929 


PART IX. SECT. 2, SUB-SECT. 3.— A. 

an. Jurisdictun of High Court— 
To hear appeal oy commissioner from 
Hoard of Appeal.J)—PrEDWRAL 'TAXA- 
TION CoMR. vv. MUNRO, — BRITISH 
IMvPERIAL OIL Co., Lrp. v. FEDERAL 
TAXATION OComnr. (1026), 38 C. L. ht. 
153.—AUS. 

£0. Z'o review questions of fact.) - 
FEDERAL ComMk. OF TAXATION — 9, 
CLAKKK (1927), ) Cc. I. Kt. 246.—AUS. 

sg. Conclusivenesa of anarasinent.} - 
Held: assessments for [neome Tax 
under Sched D. of Income Tux Act, 
1918, made upon a person who becomes 
bkpt., & from which no appeal had boon 
taken, cannot be questioned by the 
official assignees upon proof of debts, 
& the Revenue Coints. cannot be 
called upon to prove that the araounts 
assessed were just & DrUpor havi 
regard to Lkpt.’s income at the materi 
times, the assessments boing in default 
of appeal, “ final & conclusive,’ under 





ncome Tax Act, 1918, a. 195.—lie 
QUINLAN, [1998] I. Bt. 648.—IR. 
59 


Cases 613a—629b. 
6188. —— —_—— 


614a. ——— 


614b. ee 


PART IX. SECT. 2, SUB-SEOT. 3.—B. 

608 i. No on 20" ‘act— 
What tw poke 0. aon of 
domacil,}—l1VEAGH 0. REVENUE COMRS 


& REVENUR ComRs. v. 1VEAGH, [1930] 
I. ht. 886.—IR. ; l ie } 6 ii. 


617i. When oase may be stated— 
Rehearing by Board of Referees 
condition }—-Cax 
Davip) & Sona, 
EVENUD COMRS. 


-|—With the object of 
reducing the amount of income tax payable 
in respect of the occupation of 1 & the 
poe dealing in cattle, a farmer & 
sons, who lived with him, entered into 
an agreement of partnership. The terms of 
the agreement were not carried out, & the 
General Comrs. were of opinion that there had 
been no partnership in fact, & refused the 
relief c ed in respect of each alleged 
partner :—-Held: there was evidence to 
support the finding of the comrs., which 
could not be set aside.—DICKENSON v. GROSS 
(1927), 137 L. T. 351; 11 Tax Oas. 614. 


Accuracy of accounts.}—Applt. 
appealed to the Special Comrs. against 
certain Sched. D assessments made upon him 
in respect of business profits & untaxed 
interest. The Comrs. refused to accept the 
accounts submitted by applt. as satisfactory 
evidence that the assessments were excessive 
& adjourned the proceedings for some months 
on his undertaking to furnish accounts 
certificd, so far as might be possible, by an 
accountant. Such accounts were not pro- 
duced & the assessments were confined — 
Held: the question was one of fact which it 
was for the Comrs. to determine.—-WALL v. 
Cooprr (1929), 14 Tax Cas. 652, C. A. 


. Ordinary residence.}] — Applt. 
lived in the United Kingdom until 1909 
when she went to India to be uiarried. Her 
husband died in 1916. Except for one 

eriod of five months she was not in the 

nited Kingdom between 1909 & J uly, 1919, 
‘when she returned to the United Kingdom 
& remained for fifteen months. She spent 
part of each of the income tax years 1921-22 
to 1927-28 in the United Kingdom, the 
periods spent in the United Kingdom within 
each year ranging from forty days to one 
hundred & seventy-seven days in aggregate. 
She lived in hotels & had no house of her 
own either in this country or elsewhere. 
She had no property in this country except 
investments in War Loan. From 1921 her 
son was at school in this country. The 
Special Comrs. had found, in appeal pro- 
ceedings for the year 1924-25, that she was 
not resident & not ordinarily resident in the 
United Kingdom. Wer claim to exemption 
from income tax on income within the pro- 
visions of the sects. mentioned above for the 
year 1927-28 was refused by the I. R. 
Comrs. On her applying, under Finance 
Act, 1924 (c. 21), s. 27, for the claim to be 
determined by the Special Comrs., the 
Comrs. considered that having regard to the 
continuance of regular & lengthy visits to 
the United Kingdom the circumstances were 
different from those irs under con- 
sideration in relation to the year 1924-25, & 
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MouwamMMaD SHAFI v. LAO 
haar aa (1927), 1. L. R. 9 Lah. 317. 


0 com: alteration of 
assesement.J—The High Ct. will not, by | a 
mandamus or process of a like nature, | the Oomr. of Income Tax requiring 

: zLaNp | compel the Federal Comr. of Taxation | him to state a case on pointe of law 
Lrp. co. INLaNp | to oxercige power given him to | different from those he had ergued 
oe?s) 8. C. 870; | make alteration in, or additions to, { before the Comr. to state a case, his 
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they held’ she was resident & ordinarily 
resident in the United Kingdom. She 
appealed :—Held : the matter was a question 
of fact & the Comrs.’ decision could not be 
disturbed as erroneous in point of law. 
—Kintoce v. INLAND REVENUE CoMRS. 
(1929), 14 Tax Cas. 736. 

Ltd. v. Croft, Elliott v. Duchess Mill (1926), 
95 L. J. K. B. 635. 


622. Add. Annotations :—Apld Pickford v. Quirke, 
Pickford v. I. BR. Comrs. (1927), 43 T. L. R. 
659. Refd. R. v. St. Marylebone Income Tax 
Comrs., Ex p. Schl er (1928), 18 Tax 
Cas. 746. Mentd. R.v. L. C. 0., Hx By Swan 
& Edgar (1927), Ltd. (1929), 141 L. T. 590. 

625a. ——- ———- ——.]—R. v. St. MARYLEBONE 
Income Tax Comnus., Ha BP SoGHLESINGER 
(1928), 18 Tax Cas. 746, O. A. 


629a. ——— Discretion of court.]—-Under 1918 Act, 
8. 149, it is within the discretion of the High 
Ct. to remit a case to the Comrs. for re-hearing 
& decision without requiring that it be 
amended & returned for the decision of the 
ct. itself—Epwarps v. ‘‘ OLD BUSHMILLS ”’ 
DISTILLERY Co., Lrp. (IN LIQUIDATION) (1926), 
10 Tax Cas. 285, H. L. 

Annotations '-—Rotd. Aylmer v. Mahaffy (1925), 10 Tax Cas. 
604; I. R. Comrs. v. “Old Bushmills” Distillery Co. 
(1927), 12 Tax Cas, 1148. 

620b. ——— Incomplete finding as to residence—- 

Fallure of commissioners to comply with 
directions of court-—-Consent of Crown to 
dismissal of appeal.|—-Estimated assessments 
were made upon resp. for the years 1923-24 
& 1924-25 in respect of literary profits, & 
she appealed against them on the ground, 
inter alia, that she was not resident in the 
United Kingdom. She was not present at 
the hearing of the appeal nor was any 
. evidence called on her behalf, & an adjourn- 
ment was therefore applied for on behalf of 
the Crown. The General Comrs. refused the 
application & found, on statements made by 
her representative, that she was “ resident 
abroad,” not that she was not resident in 
the United Kingdom, ‘‘ & that the income was 
earned abroad.’? When the case first came 
before the K. B. Div. it was remitted to the 
Comrs. to hear evidence for the purpose of 
ascertaining ‘‘ facts as to the residence of the 
resp. in the United Kingdom & whether the 
income accrued in the United Kingdom or 
orl eet ape a ly nce the 
rehearing 0 e appeal at which resp. was 
present, found only that she was ‘‘ resident 
abroad,” & that her profession was ‘‘ exer- 
cised abroad,’”’ except as regards the three 
articles written in this country. On the case 
again coming before the K. B. Div., the 
A.-G. poin out that the Comrs. had not 
complied with the directions of the ct. as to 


aduacretionary.] — MOHAMMAD Farip- | ment.—Zz p. CaARPATHIA 


TIN MINING 

RE Incoms# | Oo., LTD. yihgh. 35 C. L. R. 552; 31 
Argus L. 7. 22.—AUS, 

6 iti. Lo compel commissioner to 

alate a case—Not on new points of law.) 


— Held: where an asaseasee seeks for 
from the High Ct. against 





11 Tax Cas. 96.—8 any assessment, where he does not | application cannot be en — 
PART IX. SECT. 2, SUB-SEOT. 8.—c. | (RIDE that guoh Slteratirto inure the | iNoomm ‘Tak Comb Use), L Le ie 6 
oi, -——~- —— Where juriediction completeness & aoouracy of the aseons- Ran. 493.—IND. F 
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Vol. XXVIII.—Income Tax. Cases 620b—048a. 


(2) A case may be set down by either party 
subject to the same conditions in all respecte 


the form of their finding as regards residence, 


but said that, while he could not admit that 

in taking the view that rest Was eaderes | aa cases have heretofore been set, down by 
s 2s e 

the United Kingdom, he would not, in all the sated Paaocicn Nors, (1926) W. N OEO. 


5 for the case to be again IELS 
remitted & would consent to the appeal being 632c. eax pipes ae CCl, MuzeEe WW. te) 


- Gismissed.—FARRAND v. SATTER AITE 
(1929), 14 Tax Cas. 470. Ls Co. (LONDON) v. Leruem, SAMB v. INLAND 


680. Add, Citation :—12 Tax Ces. 168. Fn enES Comes No: 00a, are. 

631a. Notice requiring commissioners to state & %224- Setting down case.|——-Pracrics Not, No. 
sign case—Must be in writing Oral applica- 2b, ante. 
tion to commissioners insufficient. aR. v. 682e. ———.]—TARN 1. SCANLAN, NIELSEN, ANDEIR- 
IncomME Tax Comrs. ror Hpmonron, Ea P. SEN & Co. v. CoLLIns, MULLER (W. H.) & 
THOMPSON, [1929] 1 K. B. 220; 98 L. J. Co. (LONDON) v. LarHem, Same v. INLAND 
K. B. 201; 140 L. T. 380; 45 T. L. R. 91; REVENUE Comrs., No. 168a, ante. 


sub nom. R. v. Eymontron Income Tax eser 
- Remitting case to commissioners — For 
noo Ea p. Tuomson, 14 Tax Cas. 318, amendment—Grounds for granting or refusing 
ae application to remit.) —ELAYTHORNTHWAITE & 


682a. Transmission of case after ‘‘ receiving ’’ Sons, Lrp. v. Kerty (1927), 11 Tax Cas. 657, 


same.|}— After stating a case the comrs. sent 
it to the office of the person requiring it, the 
surveyor of taxes, at the office occupied by 
the latter at the time the appeal was before 
them, the address of which was on all the 
official documents in the appeal. The sur- 
veyor had left the office in the interval & 


633a. On appeal against assessment on person 
carrying on non-resident’s regular agency 
Order for costs made against agent.|-— 
WiLcook v. PINTO & Co. (IN THE NAME OF 
IKUMMER) (1925), 10 Tax Cas. 415, ('. A. 


638a. Summary proceedings -—Limitation of action 


pone to another ono :—Held: the case had 
een ‘received’? by the surveyor within 
1918 Act, s. 149 (1) (d).—GRAINGER v. 
SINGER, [1927] 2 K. B. 505; 96 L. J. K. B. 
917; 1387 L. T. 692; 438 T. L. R. 591; 11 
Tax Cas. 704. 


632b. Exchanging points of argument.}—(1) It 


is not necessary to exchange points of argu- 
ment, but either party may, not later than 
ten days before the argument, give to the 
other party notice in writing of any point 
intended to be made which would be hkely 
to take the other party by surprise, in default 


of which the ct. may adjourn the argument | 
| 


on such terms as may be just. 


~ When time begins to run.] --On Deo. 10 a 
collector of taxes commenced summary pro- 
ceedings to enforee payment of an instal- 
ment of income tax payable “ on or before " 
the preceding July 1. The first deinand note 
mm respect of the instalment in question had 
been issued on June 12. The magistrate 
dismissed the case on the ground that the 
period of six months within which the pro- 
ceedings should have been commenced ran 
from June 12: Held: proceedings could 
be commenced within sts months from 
July 1. -MANN v?, CLEAVER (1930), 15 Tax 
Cas. 367, D.C. 


Part X.—Penal Provisions. 


(nforce such penaltics having been taken - 
A.-G. v., JOHNSTONE (1926), 186 I. T. 
10 Tax Cas 758. 


642a. Penalties—Power to compound.|— Under 
1918 Act, 8. 222 (1), the comrs. may compound 
any penalties, which 1n their opinion have 
been incurred, without any proceedings to 
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PART IX. SECT. 2, SUB-SECT. 3.—D. 

sp. Hurdence—Not limited to material 
before Board of Appeal.}—FEDERA, 
TAXATION Comk. 0. LEWIS BergEeR & 
Sons (AvaTRALIA), Ltp. (1927), 39 
Cc. L. R. 468.——-A of 

st. Burden of — On apedions— 
To establish right to benefit claimed. }— 
MorREAU v. FEDERAL TaxaTION Comm, 
(1926), 39 C. L. R. 65.— AUS. 


634 1. WW’ available— Not action 
0 
i ‘defo of terns l Dm TN. 
TaDie IN COUNCIL (1927), I. Le R. & 
Ran. 825.—IND. 
PART X. 
jt. —— Loyang inf 


what time Code, s. > 
unde Income 


applies to prosecutions er 
DoNEN, (1925) 1 D. L. £ iat > (1925) 


1 W. W. BR. 567; 43 Can. Crim. Cas. 
271; 34 Man. L. R. 507.--CAN. 


re 





3. —— .)—An Jnuforma- 
tion under Income War Tax Act, 1017 
to make a return 


e vw. 
- 4113 
Crim 


j iii. —— By “  eabehe who has not 
made return ?-—W) is} -Where on 
being charged for failing to make a 
after demand made therefor, 

satisfies the magistrate that 


“Act 9 28) rs aoe is Narr 
1917 (0. 6. 8, 8 under 
is liability for Me ‘to make another 


return upon the demand—R. v. 
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Barrrks, (1925) 1 VD. li. KH. 726 3 (1925) 
1 WwW W. ki. 275 Py 35 Man. L. Qh. 146. 


J iv. - Apis * Criminal 
cause.”*"} Hesp having pleaded guilt 
on an infurmation laid for a breach 
of Income War Tax Act, 1917 (c 48), 
3. 8, the magistrate deold«d that he 
could impose a lesser pt nalty than that 
imposed by sect. 9 (1), & his dec iaion 
was affirmod on  appcal Held 
special leave to appeal tu the Suprime 

. could not be granted, the procceding 
being a “orininal cause” within 
Suprenis Ot. Act, «8 36 It vw BEL, 
(1926) 2D. L R. 57, [1925] 5. C. RR. 
59; 43 Can. Crim Cas. 286.—CAN, 

aw. Proceedings unter Income War 
Taz Act—By whom yhing 4 gt UV. 
kp (N. el (1926), 47 Can, Cr Oana. 
196 — CAN. 


R. o. Kw 


NB), 1108 8 D sg) a 
Can. Crim, Cas. 246.-—OAN,. , 


Cases 644—664a. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Part Xl—-The Super Tax. 


Nory.— By the Finance Act, 1927 (c. 10), 8. 88 (1) (b), Super Tax is replaced by Sur-Taz for the year 
1929-30 & subsequent years. 


644. Add. <Annotation:—As to (2) Refd. Re 
es oo Oraig v. Armaghdale (1928), 44 


645. Add. Annotation :—Refd. Re Hulton, Hulton 
v. Midland Bank Executor & Trustee, Ltd. 
(19380), 99 L. J. Ch. 316. 


646a. Nature of sur-tax.}]— In every essential 
feature super-tax & sur-tax are the same tax. 
fe Hutton, HvuLron v. MIDLAND BANK 
Exxocutor & TrRuSsTEE, Lrp. (1930), 99 
L. J. Ch. 816; 46 T. L. R. 348; 74 Sol. Jo. 


6 
. 


646b. Party chargeable dying insolvent—Super tax 
due in respect of several years—To what 
years appropriation of payments made.]—Re 
OCAMPBELL, COMMERCIAL BANK OF SCOTLAND 
v. CAMPBELL (1923), 10 Tax Cas. 585. 


Add. Annotations :— Apprvd. Whitney v. I. R- 
Comrs., [1926] A. C. 37. Refd. I. R. Comrs. 
v. Pakenham, I. R. Comrs. v. Longford (1927), 
06 L. J. K. B. 882. 
Add Citation :—10 Tax Cas. 88. 
Add. Annotations :—-Refd. Birt, Potter & 
Hughes v. I, . Comrs. (1927), 12 Tax Cas. 
976; I. KR. Comrs. v. Pakenham, J. R. Comrs. 
v. Longford (1927), 96 L. J. K. B. 882; 
Jockerline (W. H.) & Co. v. 1]. kt. Comrs. 
(1930), 47 T. L. BR. 13. 


Add. Annotations :---As to (1) Refd. Whitney 
v. I. R. Comrs., (1926) A. ©. 37. Generally, 
Refd. I. R. Comrs. v. Pakenham, I. R. Comrs. 
v. Longford, Gascoigne v. I. Rt. Comrs., [1927] 
1K. B. 604. 


Add. Citations :—(1926}] 2 K. B. 246; 95 
a Kk, B. 604; 134 L. T. 699; 11 Tax Cas. 
Add. Annotation :—Refd. 

Wright, [1927] 1 K. B. 333. 


aa Citations :—-134 L. T, 754; 10 Tax Cas. 


648. 


649. 


654. 


661. 


I. R. Comrs. v. 


662. 





——o mee 





662a. 2 ee co. having a sum con- 
sisting of accumulated profits standing to the 
credit of its reserve fund & being empowered 
so to do by its arts. of assocn., passed resolu- 
tions that its capital should be increased by 
the creation of new shares, & that it was 
desirable to capitalise the sum & make it 
available for distribution among the share- 
holders as capital free from income tax, & 
further resolutions pursuant to which the 
sum was applied in payment up of the new 
shares, which were to be offered to the share- 
holders in proportion to their existing shares 
with an option to them either to accept the 
new shares so fully paid up, or to take their 
nominal valueincash. A shareholder havin 
accepted the whole of tho new shares offere 
to him as fully paid, was assessed to super 
tax in respect thereof. The Special Comrs. 
having discharged the assessment :—Held : 
so far as the question raised was a matter of 
PART XI. SECT. 1. 
sz. At what rate leviable—Unin- 





corporated association con 
company.)—INcomE Tax 


fact, it was concluded against the revenue 
by the finding of the Comrs., & so far as it 
was a matter of law, it was concluded against 
the revenue by Bouch v. Sproule (1887), 12 
App. Cas. 385, Inland Revenue Comrs. v. 
Bloit, Inland Revenue Comrs. v. Greenwood, 
No. 668, & Inland Revenue Comrs. v. Fisher's 
Ezxecutors, No. 664, the co. being dominant 
for all purposes, & the shares not bearing the 
character of income.—INLAND REVENUE 
Comns. v. WRIGHT, (1927] 1 K. B. 333; 95 
L. J. K. B. 982; 135 L. T. 718; 11 Tax Cas. 
181, C. A.3; revsg. S. C. sub nom. INLAND 
REVENVE Comrs. v. COKE, SAME v. WRIGHT, 
[1926] 2 K. B. 246. 

Annotation :—Distd. Parker v. Chapman (1928), 138 L. T. 729. 


662b. ——- On amalgamation of company.|]— 
Held: part of resp.’s income.—INLAND 
REVENUE Comers. v. ROBERTS (1927), 13 
Tax Cas. 277, C. A. 


Add. Annotations :—Apld. I. R. Comrs. »v, 
Fisher’s Exors., (1926) A. C. 805; I. R. 
Comrs. v. Wright (1926), 05 L. J. K. B. 982. 
Distd. Parker v. Chapman (1928), 138 L. T. 729. 
Refd. Whitmore v. I. R. Comrs. (1925), 10 
Tax Cas. 645; Martin v. Lo » Martin v. 
I. R. Comrs., [1926] 1 K. B. 550; Baker v. 
Archer-Shee, [1927] A. C. 844; I. R. Comrs. 
v. Dalgety & Co. (1929), 98 L. J. K. B. 542; 
Gimson v. I. R. Comrs., [1930] 2 K. B. 246. 


Add. Citations :—[1926] A. C. 395; 965 
L. J. K. B. 487; 134 L. T. 681; 10 Tax 
Cas. 302, H. L. 


Add. Annotations :~ Folld. Whitmore v. I. R. 
Comrs. (1925), 10 Tax Cas. 645. Apld. I. Kt. 
Comrs. v. Wright (1926), 95 L.. J. K. B. 982. 


664a. —-— —— -—— -]—A limited co. ap- 
propriated for distribution among its ordinary 
shareholders as a capital bonus £200,000 
undivided profits which had been carried to 
the credit of its reserve account, the amount 
to be applied (1) in subscribing for one 
hundred & fifty £1,000 4 per cent. dcbentures 
of the co., & (2) in paying up in full fifty 
thousand £1 unissued ordinary shares of the 
co. All the ordinary shares were held by one 
of the directors. The debentures, all of 
which were issued to this shareholder, were 
rodeemable at one month’s notice by the co. 
at any time, & at one month’s notice by the 
holder after May 25, 1920. On Apr. 16, 
1920, the whole of the £150,000 due on the 
debentures was paid by the co. to the holder, 
interest being waived by him, & the co 
thereupon borrowed £72,500 from him at 
8 per cent. interest, a liability reduced to 
£33,117 by June 30, 1920 :—Held: the de- 
bentures constituted a capital receipt in the 
hands of the shareholder, & he was not 
assessable to super tax for the year 1920-21 
in respect of the amount of the debentures. — 
WHITMORE v. INLAND REVENUE COMBS. 
(1925), 10 Tax Cas. 645. 


663. 


664. 








verled inlo } WESTERN Inpia Torr CLus (1 
ComMR. eG. 55 da R Ind. 14.— IND. : #37), 
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665. 


Add. Annotations :—Refd. I. R. Comrs. v. 
Fisher's Exors., {1026} A. C. 395; I. R. 
Comrs. v. Wright (1926), 95 L. J. K. B. 982. 


666. For the existing paracranh substitute the 


667. 
668. 


668a. ——— Part retained by trustees —For payment | 


following paragrap 

Distribution of profits—Assets of company 
written up—Loans to directors written off.|— 
A partnership business was converted into 
a limited co. in 1916, practically the whole 
of the shares therein being held by two resps., 
the original partners, who were brothers, & 
were also the governing directors. The 
accounts showed profits of £117,000 for the 
three years ending Dec. 1919, but no divi- 
dends were declared or paid. Theco., having 

ower to lend money, granted loans amount- 
ing to £283,000 to resps. at 5 per cent. interest, 
against which the capital assets were in- 
creased in value by £226,000 & profits drawn 
upon to the extent of £57,000. The actual 
cash lent was mainly provided by a bank 
overdraft. Ata later date resps. duly passed 
resolutions purporting to cancel the debt of 
£283,000 by writing it off against the general 
reserve fund. Resps. having been assessed 
to super tax upon £283,000 :—Held: (1) the 
loans were genuine loans, which gave rise to 
no liability to super tax, even if cancelled, 
except as to the £57,000 taken from profit & 
loss account; (2) the purported release of 
the debt was wholly invalid & ineffectual, & 
resps. remained liable to the co. to repay the 
whole amount of the £283,000 but were not 
liable for any super tux thercon.— HALL v. 
INLAND REVENVE Comms, (1926), 185 L. T. 
7593; 11 Tax Cas. 24, C. A. 
Add. Annotation :—As to (1) Consd. Perrin v. 
Dickson (1929), 98 L. J. K. B. 683. 


Add. Citations :—95 L. J. K. B. 465; 42 


T. L. R. 239; 70 Sol. Jo. 366; 10 ‘Tax Cas | 


235. 
Add. Annotation :—Dbdtd. I. R. Comrs. 


coigne v. I. R. Comrs., [1927] 1 K. 
504. 


of death duties.|—Applt.’s first husband, by 
his trust disposition & settlement, gave the 
whole of his property, real & personal, to 
trustees for payment of his debts, except 
those heritably secured on his real estate, 
his funeral expenses, & the management 


expenses of the trust, any legacies he might | 


leave, & an annuity to a niece, & subject 
thereto, in the events which happened, the 
trustees were to hold the whole of his property 
on trust to pay out of the free income thereof 


an annuity to his sister, & subject to the | 
implement of all prior purposes of the trust, | 


the trustees were, as soon as convenient after 


his death, to convey all his lands & estates to | 
in life-rent during her life, with! 


appit. 
remainders over to a series of heirs, & to hold 


the whole of the residue of his property in . 


trust for her in life-rent during ber life & on 
her death to the person then entitled to the 
landed estates in fee. In addition to all 
powers competent to them by statute or 
common law, 


petent to a fee simple proprietor, &, in 


particular, power to sell any part of his 
pe rty & to grant leases of any part of the 
table property. On the death of testator | 
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v. | 

Pakenham, I. R. Comrs. v. Longford, ns | 
3 

| 


testator conferred on bis | 
trustees all powers of administration com- , 
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in 1919, heavy death duties became payable 
on the heritable estates, which were already 
heavily ri he ey The trustees elected 
to pay the duties by sixteen half-yearly 
instalments, of which the earliest were met 
out of the proceeds of sale of testator’s 
stocks & shares. Pending the realisation 
of such part of the heritable estates as, after 
necessary reductions of the charges thereon, 
would be sufficient tu meet the remaining 
instalments, the trustees retained the estates 
& the management thereof in their own hands, 
& paid applt. only the free annual income. 
On the footing that she was entitled to the 
life-rent of the estates from the date of her 
husband’s death, applit. was assessed to 
super tax for the year 1923-24 on the whole 
annual value of tho estates as assessed to 
income tax, Sched. A., for the previous year, 
& this assessment was upheld by the Special 
Comrs. on appeal :—Held: applt. was assess- 
able to super tax for the year 1923-24 only 
on the amount of the free income actually 
receivable by her from the trustees for the 
poccune year, the trustees & not applt. 

eing owners of tho estates for the purposes 
of Sched. A. for that year.—DEr ROBECK 
(LADY) v. INLAND REVENUE CoMRs. (1928), 
13 Tax Cas, 346, H. L. 


Annotation :-—Distd, Shanks v. Inland Revenue Comrs., 
11929) 1 kK. B. 342. 


668b. -——s_—-:~—- 


During minority.) — Applt.’s 
grandfather left a share of his estate in truat 
for his son, applt.’s father, for life & after 
“the father’s death in trust for the issue of the 
father in such shares & on such conditions 
as the father should appoint: in default of 
appointment, in trust for those children 
equally who should attain the age of twenty 
one. The father died in 1919. His will 
exercised the power of appointment men- 
tioned above & provided, inter alia, that tho 
property settled by the will of the grand- 
father should on tho father’s death be 
divided into as many shares as he should 
have children surviving him, & that cach 


LUrusLU LU puy LHe INCVINO VU UE Vda JUL 
twenty years froin the father’s death & after 
that period, if the child survived, to transfer 
the corpus to him absolutely. As the result 
of Chancery proceedings witk reference to 
the father’s will the ct. ordered, inter alia, 
that a certain sum per annum ,should be 
paid to the guardian of ae out of vue 
income of his share in the grandfather's 
estate, for his maintenance during minority. 
Jt was contended that this amount only 
should be brought into the computation of 
applit.’s liability to super-tax :—Held; the 
mcome of the share of the estate appro- 
priated to applt. was all income of applit. for 
super-tax purposes.—STERN vv. INLAND 
REVENUE Comks. (1929), 15 Tax Cas. 148, 
C. A. 


670a. Partnership—Payments to widow of deceased 


partner—-For use of firm name.]—A partner- 
ship deed provided that in the event of 
death of a partner the remaining partners 
might continue to use the firm’s name, 
marks, & goodwill, paying to the exors. of 
the deceased partner for this privilege 
the sum of £500 quarterly for a period of 
five years, ‘‘ after which it may be enjoyed 
without further payment.” One of the 


Cases 670a—878c. 


partners died, leaving one-half of his residuary 
estate in trust for his widow, applt. The 
value of deceased’s share in the capital & 
income of the partnership was agreed & 
paid to the exors. in full discharge of all 
claims except the quarterly paymente. 
These payments were duly made, at first in 
full, but later under deduction of income tax. 
Applit. was assessed to super tax for the year 
1926-27 in respect of her half share of the 
four quarterly payments received in 1925-26 : 
~—Held: the payments were income assess- 
able to super tax.—MACKINTOSH v. INLAND 
REVENUE Comrs. (1928), 14 Tax Cas. 15. 
671a. Loans to controlling shareholder of private 
company——No dividends declared.|— Applt. 
was the controlling shareholder of five 
private limited cos. From time to time he 
withdrew from the business of each of the 
cos. sums which he used to finance the pur- 
chase in his own name of premises to be 
occupied by himself trading as a firm. The 
sums so withdrawn were described in the 
* cos.’ accounts as “loans ”’ to applt. trading 
as such firm. Each of the cos. had power to 
advance moncy on loan, with or without 
sccurity, but, while in some cases the loans 
shown in the accounts to have been made to 
applt. were subsequently approved formally 
in general meeting, no previous formal 
authorisation was given for any of the loans. 
The loans were not secured by any document, 
& no provision was made as to repayment or 
interest thereon. None of the cos. ever 
declared a dividend for any of the years 
material to the case. The Special Comrs. 
decided that the loans in question had not 
been made in the course of the businesses 
carried on by the cos., & that they were not 
genuine loans but constituted income of applt. 
for the purposes of super tax :—Held: there 
was ample evidence before the Comrs. to 
support their conclusion of fact.—-J AcOBS v. 
ene KEVENUB Comrs. (1025), 10 Tax 
Cas. 1. 

672. Add. Citation :—134 L. T. 408, 

672a. Arrears of interest received by purchaser of 
bonds.]—-Where a taxpayer purchases bearer 
bonds, on which the interest for several years 
is in arrear, & his purchase confers upon him 
the right to the arrears, & several years’ 
arrears are subsequently paid to him in one 
sum, the whole of that sum forms for the 
purpose of super tax, under 1918 Act, 
8. & (8) (c), part of his income for the year in 
which payment was received.—L&IcH v. 
INLAND REVENUE Comrs., [1928] 1 K. B. 73; 
96L.J.K.B. 853; 137 L.T. 808; 48 T.L. R. 
5283; 11 Tax Oas. 590. 

Annotation -—Reld. Simpson v. Maurioe’s Exors. (1929), 14 

Tax Cas. 580. 

678. Add. Citations :—185 L. T. 272; affd. (1928), 
189 L. T. 26; 44 T. L. R. 420; 72 Sol. Jo. 
239; 18 Tax Cas. 677, O. A. 

673a. Income received by executor before assent 
to legacy.]—Under the will of his father, who 
died in Aug. 1921, resp. was entitled to a 
specific legacy of Satan shares in two cos. 
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to difficulties in n the 
exors. did not assent to the y until 
June, 1924, & in the meantime dividends had 


been declared mn the shares in Feb. & 
Aug. 1928, & in Mar. 1924, which dividends 


were retained by the exors. until their assent 
in June, 1924. Resp. was assessed to super 
tax upon these dividends for the years 
ending sn 5, 1924, & Apr. 5, 1926, 
respectively, on the basis that they were his 
income for the years when such dividends 
were payable by the cos. Resp. contended 
that as he was not in a poaeos to require 
payment of the dividends from the exors. 
until June, 1924, they were not his income or 
receivable by him until then, & that he was 
wrongly assessed :—Held: the doctrine of 
relation of the exor.’s assent to the date of 
the death applied, & resp. was rightly 
assessed.—-INLAND REVENUE COMRS. vv. 
HAWLey, [1928] 1 K. B. 678; 97 L. J. K. B. 
191; 188 L. T. 710; 13 Tax Cas, 327. 


678b. Income from share of residue—When resi- 
due ascertained.) — ppit. on attaining the 
age of twenty-five became entitled to a 
quarter share in the capital & income of the 
residue of his father’s estate, which consisted 
mainly of real property heavily mtged. The 
will provided that the property was to be 
divided when the youngest child attained 
twenty-five, which happened in 1916, & not 
before, & that until then the exors. & trustees 
should apply the surplus income, after pay- 
ment of legacies, annuities, etc., in reduction 
of the mtge. debts. In fact the exors. did 
not divide the property & continued, from 
1916 to 1925, to apply the surplus income to 
reducing the mtges. All testator’s debts 
other than the mtge. debts had been paid off 
before Mar. 1919, & payment of certain 
legacies & annuities was begun in Dec. 1919, 
but no payment was made to the residuary 
legatees until 1921, after which small annual 
payments were made. The delivery of a 
residuary account was not necessary in this 
case as no legacy duty was payable on the 
residue. Assessments to super tax for the 
years 1920~21 to 1925-26 were made upon the 
applt. to include one-fourth of the income 
from the property, less annual charges, but 
without deduction for repayment of mtges. : 
—Held: so long as the mtge. or other debts 
remained unpaid the exors. were entitled 
to retain any assets coming to their hands, 
the appit. did not enforce conveyance to 
himself of his share of the residue, & there- 
fore the income arising from his share was 
not his income for super tax purposes.— 
Daw v. INLAND REVENUE Comnms., DUFP- 
DUNBAR v. INLAND REVENUE Comna. (1928), 
14 Tax Cas. 58. 

n — . Rk. -v. " 
Annotation :—Expls. & Distd. I. R. Comrs. v. Smith, (1930) 
678c. —— —— Question of fact.])—A testator by 

his will devised & bequeathed all his real & 
personal estate to exors., whom he also 
appointed trustees upon trust to sell & 
convert, with power postpone, &, after 
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payment of his funeral & testamentary 
expenses, debte & legacies, to divide the 
residue his c in equal shares. 
At the time of testator’s death the estate 
was subject to mtges. of considerable amount. 
The exors. had from time to time made 
advances to the children, & were in the habit 
of crediting a beneficiary’s share of the 
income of the residuary estate in reduction 
of the interest on &, if sufficient, the capital 
of the advances to him. One of testator’s 
sons having been assessed to super tax for 
the ear ending Apr. 5, 1926, on income 
which included the sum so credited to him 
in the preceding year, appealed against the 
assessment on the ground that the residue 
had not as yet been ascertained, inasmuch 
as there was a mtge. on the estate for a large 
sum, which was still outstanding, & therefore 
that he had no income from testatur’s 
residuary estate to which super tax could 
attach. The Comrs. held that in those 
circumstances they were precluded by Dav 
v. Inland Revenue Comrs., No. 673b, from 
holding that the residue had been ascertained, 
& they discharged the assessment :—/eld : 
the question whether the residue had been 
ascertained & the bequest assented to by 
the exors. was @ question of fact to be deter- 
mined by the Comrs. & not by the ct. ; there 
was no rule of law that the mere existence 
of an outstanding mtge. prevented the 
residue from being ascertained ; the Comrs. 
had misdirected themselves in law in holding 
that Daw'’s case, No. 673b, prevented them 
from coming to a decision on the facts, & the 
case must be remitted to them for a tinding 
whether on the facts the residue had been 
ascertained so as to constitute a trust fund ; 
‘also, Daw’s case, No. 673b, decided no 
principle of law, but was merely a decision 
on the particular facts of that case.— 
INLAND REVENUE ComRs. v. SMITH, [1930] 1 
we “ey 99 L. J. K. B. 361; 142 L. T. 


674a. Annual value of family mansion occupied 


under will.)—Held: the occupant of a fainil 

mansion, under the terms of a will by which 
trustees were given general powers of manageo- 
ment of the real estate & a discretion to 
admit to the mansion the present occupant 
or certain members of his family during his 
lifetime, must be regarded as heing in 
occupation under the will, & the profits & 
gains representing the annual value of the 
house formed part of his income for purposes 
of super tax.—ToOLLBMACHE v. INLAND 
REvENUVE Comrs. (1926), 96 L. J. K. B. 766; 


674d. —--—— 
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years, shortly afterwards extended for another 
year in consideration of resp. contributing 
£141 towaris further repairs, but it was 
agreed therein that the rent under any new 
lease should be £140 per annum :—Heid: the 
sums paid by resp. for repairs at the beginnin 
of his tenancy were capital expenditure, 
the difference between the net Schedule A. 
assessment on the house & the rent of £35 
actually paid under the lease formed part 
of hia total income for super tax purposes.— 
INLAND REVENUE Comrs. v. FARGUB (10926), 
10 Tax Cas. 665. 


Annotations :- Consd. Shanks ». I. 2. Corrs., [1929] 1K. B. 
$42. Refd. 1, 8. Comrys vo. Miller, [1930] A.C, 283. 


6740. Beneficial ocoupation——Right of residence in 


house rent free.}] — SUANKS v. INLAND 
REVENVE Comns., No. Lla, ante. 
jJ—Testator by his trust dis- 
position & settlement directed his trustees 
to hold & retain his lands & ostates at. M. & 
to pay all duties & burdens & the cost of 
repair & maintenanco &, in the event of his 
death without issue, to allow his wife ‘to 
occupy & possess during her lifetime free of 
rent or taxes both landlord’s & tenant's ” 
the mansion-house of M. with the offices & 
furniture & other effects therein & the gamo 
on his estates. ‘lestator having died without 
jssue, his widow, under the terms of tho 
trust, occupied the mansion-house & lands 
at M. during the year ending Apr. 6, 1920. 
On an appeal by her to the Special Comra, 
against an additional assessment to super 
tax for the year ending Apr. 5, 1921, on a 
suin representing (a) the annual value of the 
mansion-house & lands, & (b) certain pay- 
ments by the trusters for rates & wages, the 
Comrs. upheld the additional assessment, 
but their determination was reversed by tho 
First Division of the Ct. of Session as the Ct. 
af Exchequer in Scotland: —ffeld: (1) as 
occupier in her own myht of the mansion- 
house & lands the widow was rightly assessed 
on the anuual value of her free enjoyment as 
bemg income hable tw super tax. The 
hability of the occupier to super tax is nob 
determined by the question whether he has 
power to let or otherwise to convert the 
annual value into money; (2) the money 
pee by the trustees for rates was paid for the 
enefit of the widow & ought to be included 
in her total income for super tax purposes.— 
INLAND REVENUE Comnrs. v. MILLER, [1930] 
A. O. 222; 991.5. P. 0. 87; 142 L. T. 497 ; 
46 T. L. R. 207; 74 Sol. Jo. 188; sub nom. 
MILLER (LADY) v. INLAND REVENUE CoMnRs., 
15 Tax Cas. 25, H. J. 





186 L. T. 444; 438 T. L. R. 58; 11 Tax Cas. Annotutions :—Generally, Consd. Fry v. Salisbury House 
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Cas. 25. partner becoming partner.|—Applt. was the 
674b. Difference between net Schedule A. assess- sole extrix. & residuary legatae of her late 
ment & reduced rental paid under lease.|-—— husband, who, until his death in 1916, was 
Resp. negotiated for a lease of a house at a a partner ina firm. At the time of bis death 
rent of £2135 per annum, but it was adore & large sums were owing to the firm from 
agreed that if resp. would pay £683, whic residents in enemy countries, & by arrange- 
was necessary to put the premises in a fit ment with the Inland Revenue these were 
state for habitation, a lease would be granted allowed as bad debts, on the understanding 

at a rent af £35 per annum. The sum of that any sums received in respect of them 
£683 was paid re the execution of the should be brought into account for income 
lease. The circumstances in which the rent tax as profits of the firm of the year in which 
was fixed at £35 per annum were not set out they were received. On husband’s 

in the lease, which was for a term of seven death applt. became a partner in the firm. 
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In 1921 a sum was received in respect of the 
enemy debts, in respect of which the firm was 
assessed to income tax in the year ended 
Apr. 5, 1928. By arrangement between the 
partners applit. bore a proportion of the 
assessment in respect of the sum so received 
proportionate to her late husband’s share of 
the profits :—Held: no part of the sum 
received in respect of the enemy debts formed 
any part of applt.’s total income for super 
tax purposes.—LAssEN v. INLAND REVENUE 
soon (1927), 188 L. T. 468; 138 Tax Cas. 


674f. Undistributed profits of company—Finance | 
Act, 1922 (c.17), s. 21—‘‘ Reasonable time ’’— 


Termination by Iliquidation.|—The share 
capital of a limited co. registered in 1922 was 
held by four persons, & the co. was a co. to 
which above sect. applied. In Feb. 1024, 
the directors came to the conclusion that the 
prosperity of the business, which was 
speculative, might not continue. Accounts 
for the year to Mar. 31, 1924, were prepared, 
showing a profit of approximately £34,000, & 
were prescnted at the general meeting on 
May 14, 1924. No dividend was declared 
& at the same meeting a resolution for the 
voluntary winding-up of the co. was passed, 
& .@ liquidator appointed. The Special 
Comrs. issued a direction to the co. that for 
super tax purposes the co.’s income for the 
year ended Mar. 31, 1924, should be deemed 
to be the income of the four shareholders. 
This direction was discharged by the Special 
Oomrs. on appeal, but was restored by the 
Board of Referees on a re-hearing. The 
contention of the co. was that above sect. 
had no application in the circumstances 
of the case, & that on the passing of the 
resolution for winding-up it had no power to 
declare a dividend :—Held: the co., by going 
into liquidation while the “‘ reasonable time ”’ 
contemplated by the Act was still running, 
terminated that reasonable time, & that in 
view of the intended liquidation it would 
have been reasonable for them to have 
distributed the whole of the available income. 
—SUTCLIFFE (LIONEL), Lip. v. INLAND 
REVENUE Comas. (1928), 14 Tax Cas. 171. 


674g. ———- ——— What amounts to income—Profits 


appropriated to enddwment policies.|—Applt. 
co. was formed in 1918 as a private limited 
co. by a husband & wife, who at all times 
held all its issued capital except five one- 
shilling shares. The objects for which it was 
established did not include the carrying on 
of any business to which the Assurance Co. 
Act, 1909 (c. 49), applies. The only business 
that the co. carried on was the issuing of 
endowment policies & the management of 
the funds received by way of premiums for 
such policies. The only policies issued were 
a small number of policies issued to the 
husband & wife in 1918 & 1919, payable in 
1928 & 1929. After the surrender of certain 
policies in force only for a few months in 
1918 & 1919 the only policies remaining were 
four policies, the consideration for each of 
which had been the transfer in one amount 
to the co. as a lump sum premium, of National 
War Bonds of a face value equal to the 
amount assured by the policy. nder these 
policies the co. undertook to repay the sum 
assured “ together with any bonus which at 
the time of payment will be attached to the 
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policy.”” There was no provision in the 
policies or in the co.’s articles giving the 
ser Sigatr ia @ title to uny share in the co.’s 
per . The co. each year ‘‘ appropriated ” 
the account kept for each of the policies 
an amount approxi y correspon 
the interest on the bonds transferred as the 
premium for such policy & made correspond- 
ing investments, which were treated as held 
against the policy :—Held: the interest in 
question was income of the co. for the 
oses of sect. 21.—ENDOWMENT Co., 
. v. INLAND REVENUE Comms. (1929), 
14 Tax Cas. 353. 


674h. ——— ——— -———- Sums applied in repayment 


of share or loan capital or debt.}—A private 
limited co. was incorporated in Mar. 1915, to 
purchase from H. certain freehold & leasehold 
properties known as the C. Estate, subject to 
mtges. owing thereon amounting to £238,000, 
which were vested in H., who also held all the 
shares in the co. with the exception of two 
which were held by two directors of the co., 
who together with H. were the directors of 
the co. The Arts. of Assocn. of the co. con- 
tained an article, No. 95, which provided that 
‘‘go long as any mtge. or charge affecting 
any property of the co. shall remain out- 
standing & unsatisfied the net profits of the 
co. shall be applied in the discharge & satis- 
faction, so far as the same shall be available, 
of the principal moneys & the moneys secured 
by any mtge. or charge for the time being 
outstanding & unsatisfied, unless the co. 
shall by special resolution direct to the 
contrary.’”’ There was also a deed poll 
executed by H. in Nov. 1915, by which it 
was provided that the net gates of the co. 
should be applied, without any deduction 
for interest on mtge. debts to which he was 
entitled, in the discharge & satisfaction of 
the principal moneys & interest payable in 
respect of the mtge. debts mentioned in the 
sched. to the deed poll, to which H. was 
not beneficially entitled. ‘These outstanding 
mtges. were afterwards taken over by H. 
No dividends had ever been paid by the co., 
but the mtges. had been reduced from 
£238,000 to £186,000, & the co. had also 
accumulated a reserve fund of £80,000. The 
Special Comrs. made a direction under 
inance Act, 1922 (c. 17), s. 21, which was 
confirmed by the Board of Referees, that for 
the purposes of assessment to super tax the 
actual income from all sources of the co. 
should for the periods ended June 24, 1924, 
1925, & 1928, respectively, be deemed to be 
the income of the members of the co. :— 
Held: (1) neither art. 95 of the Arts. of 
Assocn. of the co. nor the fact that no special 
resolution had been passed by the co. 
altering the requirements of that article pre- 
cluded the Special Comrs. from making a 
direction under Finance Act, 1922 (c. 17), 
s. 21 (1), that the co. had not distributed a 
reasonable part of its income to its members, 
& therefore the income of the co. should for 
the purposes of assessment to super tax be 
deemed to be the income of itg members ; 
(2) the fact that Finance Act, 1927 (c. 10), 
s. 81 (1), expressly provided that sums 
ed or applied in redemption or ms oe A 

mint of aay Bhare;or loan capital oF ebt 
should be regarded as income available for 
distribution aniong the members of the co. ; 


674]. 
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partner.J—Oneo of the partners of a 
firm having retired, the 
business was continued by 


& therefore in terms applied to the present 
case, did not prevent such sums being 
ed. as available for distribution amon 
the members of the co. under the genera 
provisions contained in Finance Act, 1922 
(c. 17), s. 21 (1); (8) where there has been 
no distribution by a co. among its members 
of a reasonable part of its actual income, & 
in consequence a direction has been made 
by the Special Comrs. under Finance Act, 
1922 (c. 17), s. 21 (1), that the actual income 
from all sources of the co. shall for the pur- 
pore of assessment to super tax be deemed 
be the income of the members, the whole 
of the income of the co. & not merely that 
pate of its income that might reasonably 
ave been distributed by the co. among its 
members, is to be treated as being covered 
by the direction of the Comrs.—CoLvILLE 
Estate, Lrp. v. INLAND REVENUE ComRgs., 
{1930} 2 K. B. 893. 


——— Direction by Special Commissioners 
— Construction of articles.] — CoLvILix 
EstaTe, Lrp. v. INLAND REVENUE COMR&., 
No. 674h, ante. 


—— Amount of income affected. | 
COLVILLE ESTATE, LTD. v. INLAND REVENUE 
Comrs., No. 674h, ante. 


Sums expended by trustees—Upkeep of trust 
sroperty.|—Applt. was the tenant for life 
of a mansion & land under a will which 
provided that the trustees should pay all 
outgoings & expenses of keeping up the 
property. Applt. was assessed to super tax 
in respect of the sums so expended by the 
trustees :—Held: as applt. had had the 
benefit of the sums expended by the trustecs, 
he was properly assessed to super tax in 
respect thereof.—SuTron v. INLAND REVENUE 
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Paro (1920), 45 T. L. R. 665; 14 Tax Car. 


674m. ——— Payment of rates.}—INLAND REVENUE 


Comrs, ». MInuer, No. 674d, ante. 


674n. Dividends paid out of fund not assessed to 


680. 


681. 


income tax.|- Where a sharcholder receives 
& dividend from a limited liability co. paid 
out of a fund consisting of income received 
by the co. in earlier years, which owing to 
the principles of measurement of income tax 
has not in fact been assessed to income tax. 
such dividend is not liable to assessment to 
the sharcholder’s super tax.—GrMson . 
INLAND REVENUE Comrs., [1930] 2 K. BR. 
246; 99 L. J. K.B. 582; 1438 L. 1. 704. 
Add. Annotations : —Refd. Hartland »v. Lig- 
ines, [1926] C. A. 289; Sutton v. I. KR. 
Comrs. (1929), 45 T. L. R. 665. 
Add. Annotation: Consd. Sutton vr. 
Comrs. (1929), 14 Tax Cas. 662. 


Il. R. 


681a. ———  -—- .]-- MICHELHAM’s Trusts 1. 


683. 


INLAND REVENUE Comrs. (1980), 170 I. T. 
Jo. 347, C. A. 

Add. Annotations :-- Refd. I. R. Comrs. ». 
Pakenham, J]. R. Comrs. v. Longford, Gas- 
coigne v. J. R. Comrs., [1927] 1 K. B. 504; 
Jones v. Wright (1927), 139 L. T. 483; Perrin 
v. Dickson (1929), 98 L. J. K. B. 683. 


684. Add. Annotations :—Apld. Perkins’ Exor. v. 
I. KR. Comrs. (1928), 13 Tax Cas. 851. 


685. 


Tho Intention of the agree- 
ment was declared to be that the wife 
receive an absolutely = free 
of £600, & the husband bound 
himself to relleve her of income tux 


687a. 
appealed against super tax assessments which 


Refd. 1. R. Comrs. v. City of Buenos Ayres 
Tramways (Co. (1904), Lid. (1926), 12 Tar 
Cas. 1125. 

Add. Annotation :— Generally, Refd. 1. R. 
Comrs. v. Pakenham, I. . Comrs. v. Longford 
(1927), 06 LL. J. K. BK. 882. 


-J—The exor. of a deceased taxpayer 








Se EN a - — 


other compantes. E Jn 1920 appit. co. 
was Incorporated in India & ontered 
into vements with two English cos. 
what had promoted {t & were at all 
times practically the only sharcholders, 


ing partners, & the retiring partner 
received £1,500 ‘* in full satisfaction of 
his whole share & interest in the profits 
of the yoar current at the date of 
dissolution of the original partnership,”’ 
& it was further provided that theré 
should be paid to him quarterly “ out 
of the future profits of the business °”’ 
suma amounting to £500 for the first 
year, & diminishing gradually to £100 
for the fifth ycar:—Held: (1) the 
£1,500 was not a share of the profits 
of the firm, but the price or considera- 
tion paid for a scharge by the 
retiring partner of his claim to partici- 
ate in the profits of the firm prior to 
retirement, & the agreement did 
not affect the ascertainment of their 
share of the profits up to that date; 
(2) the quarterly payments “ out of 
the future profite ” did fall to be taken 
into account in estimating their profits 
after that date.—RUTHERFORD  v. 
INLAND REVENUE ee s. C. 
689 ; 10 Tax Cas. 683.—SCOT. 


PART XI. SECT. 3, SUB-SECT. 3.—-B. 

fi. Annuity & ancome tax thereon. }— 
By an antenuptial marriage settlement 
a husband conveyed funds to trustees 
for payment of an annuity of £600 free 
of income tax to his wife. & for pay- 
ment of the balance of the free income 
to himself. By a subsequent agree- 


ment, following n divorce, the wife 
: her daliia under the settle- 
ment, 


date to the 
an annuity 
, & the 


t trus 
of £2600 free of tax 
balance of the free income 


thereon in the event of her bcfug found 
liable to pay it - Weld. in computing 
the busband’s income for auper tix 
he was entitled to deduct, In renpect of 
the annuity, such o bun as would, 
after deduction of income tax, amount 
to £600; & that rule 23 (2) did not 
invalidate the payment of £600 in full 
to the wife, in respect (a) that the 
annuity was payable undcr the agrec- 
ment out of net ipeome belonging to 
the husband, which had already borne 
tax, & (b) that the husband had under- 
taken that the wife could receive such 
a sum as, after deduction of tax, 
should amount to £600.- HUTCHISON 
vt. INLAND REVENUE CoMks., [1930] 
8. C. 203; 15 Tax Cas. 80.~— SCOT. 


sy. Allowance py father to son— 
Finance Act, 1922, a. 20 (1).) —A father, 
who had paid a sum of moncy to his 
son, a married man, of full age, under 
Q gratuitous bond by which he had 
bound himself to pay to the son an 
annuity for a perfod of three years, 
claimed to deduct the sum in question 
in calculating the amount of his total 
income for super tax purposes, on the 

und that above sect. (c) applied 
Oo the case :-—Held the deduction 
was inadmissible, in respect that the 
income daisponed fell exactly within 
the description contained in above 
sect. (b), being fur a period of less than 
gix years, & it must accordingly be 
deemed to be the father’s income for 
super tax purposes.—GILLIESt INLAND 
REVENUE Comns., {1929} 8S. C. (Ct. of 
Sess.) 131 -—BCOT. 

sz. Loss on purchase of sharee in 


937 


er 


mete eee. 


to purchase from thom @ large block of 
shares in 13. C., Lid., the consideration 
boing tho allotment to them of an 
equal number of fully paid sharos of 
ite, 200 euch in applt. co. Lialf the 
shares were to be, & were, allotted 
immediately: the English cos. could 


retain the H.C, Ltd., shares for 
3 years, & pledgo them to secure 
their own UHabilities. In 1923, no 


further shares having been allotted 
& no 3B. C1, Ltd., shares delivered, a 
supplemental agreement was made 
under which the Kngllsh cos. in 1924 
sold al] the HB. C., Ltd., shares, the 
price realised & dividends = being 
ercdited to applt. co.; it was part of 
this agreement that the sbaroy already 
allotted should satisfy the original 
purchase consideration. In respect of 
super tax for 1924 25 under Indian 
Income Tax Art, 1922, applt. co. 
alleyed that the transaction had 
resulted in «x logs to thom. which they 
were entitled to deduct from. prufita 
otherwise accruing. Thoy contended 
that in ascertaining the result of the 
transaction the allotted eharea must be 
taken at their normal value of Rs. 200 
each. It was found by the com- 
mixsioner that in 1920 each share in 
appit. co. was worth Ra. 98 — Meld: 
no joss was proved as the English cos. 
were hable to appit. co for the amonnt 
by which the sum realised was loss 
than the numinal value of the allotted 
sbhares.~-TRUATKES CORPN. (INDIA), 
LTD. v. COMMISSIONER OF INCOME Tax 
(1930), 57 L. R. Ind. App. 152, P.C - 


Cases 687a—700a. FEinaiise anp Empre Digest SuprLemeEnr. 


had been made on deceased in respect of his 
wife’s income from settled funds & from 
certain shares. Deceased had obtained an 
advance of £11,000 from the trustees of his 
marriage settlement on the security of shares 
not forming part of the settled funds. Sub- 
sequently he had charged his life interest in 
the settled funds, thereby forfeiting it in 
favour of his wife. Later he was adjudicated 
bankrupt, & the mortgaged shares which 
had become practically valueless were sold 
by the Official Receiver for a nominal con- 
sideration to the wife, who thus became 
entitled to the ory of redemption. In 
1920 the shares again became very valuable, 
& the trustees, to whom the £11,000 was atill 
owing, issued an originating summons to the 
parties interested, & as a result the ct. 
sanctioned a compromise by which the 
trustees were to retain each year any amount 
by which the wife’s aggregate income from 
the settled funds & the mortgaged shares, 
after deducting income tax & super tax on 
that aggregate income, should exceed £4,000. 
The whole balance of the debt to the trustee 
was thus paid off within fifteen months & 
deceased’s exor. contended that the surplus 
income so applied should be deducted from 
the wife’s total income in computing the 
deceased’s liability to super tax :—Held: 
the surplus income of the wife appropriated 
by the trustees formed part of deceased’s 
income for purposes of super tax —PERKINS’ 
ExpouToR v. INLAND REVENUE COMRS. 
(1928), 18 Tax Cas. 851. 

691a. —— Or settlement.}—Where 
trustees of a settlement set apart certain 
sums annually for the maintenance ot an 
infant beneficiary & allow the balance of the 
income to accumulate, the income that is 
being accumulated is ‘‘ receivable ’’ by the 
infant within 1918 Act, s. 5 (3) (c), & he is 
liable to be assessed to super tax in respect 
of it. But representative assessments to 
super tax cannot be made upon the trustees 
or the guardian of the infant beneficiary, 
either in respect of the actual tota] income 
of the infant, or in respect of a total income 
limited, as regards the particular trustee or 
guardian, to that income with which the 








trust or guardianship is concerned.—INLAND 

RYEVENUH Comnrs. v. LONGFORD (COUNTESS), 
Same v. PAKENHAM, [1928] A. O. 252; 97 
L. J. K. B. 488; 189 L. T. 131; 44 T. L. RB. 
410; 18 Tax Cas. 578, H. L. 

691b. ——— Chargeability of guardian of minor.]— 
INLAND REVENUE Oomns. v. LONGFORD 
Serta Same v. PAKENHAM, No. 691a, 
a . 


696a. —— J}—By his will testator bequeathed 
to his wife an annuity of such a sum as, 
after allowing for income tax at the highest 
rate for the time b & for super tax, 
would yield her, free of all such tax, a cumu- 
lative net yearly sum of £3,500, & directed 
that there should be no apportionment of 
super tax between the annuity & the rest of 
his wife’s income, but that the whole of the 
super tax payable by his wife up to but not 
exceeding super tax on £3,500 a year, with 
the income tax thereon added to it, should 
be attributed to the annuity & paid by his 
trustees :—~Held : the trustees were not liable 
to repay to the annuitant out of residue 
@ sum arrived at on the footing that the 
annuity was to bear the highest rates of 
super tax payable on the annuitant’s total 
income, but were liable for no more than what 
would be payable on a super taxable sum of 
£3,500 with the income tax added thereto, 
namely, at the present rate of income tax, 
£4,200. With the present exemption, from 
super tax, of the first £2,000 of the income, 
the trustees would thus have to pay the super 
tax payable on a total income of £6,200.— 
Re ARMAGHDALE (LORD), CRAIG v. ARMAGH- 
DALE (LaDy) (1928), 44 T. L. R. 239. 

Annotation : — Refd. Fleetwood - Hesketh v. Fleetwood 

Hesketh, [1929] 2 K. B. 55. 

697. Add. Annotations :—Refd. Whitney v. I. R. 
Comrs., [1926] A. C. 37; I. R. Comrs. v. 
Pakenham, I. R. Comrs. v. Longford (1927), 
96 L. J. K. B. 882. 


700. Add. Annotation :—Refd. Cowdray (Vis- 
Souter! v. I. R. Comrs. (1930), 15 Tax Cas. 





— —— ——— ——. ]}— COWDRAY (ANNIE, 
(VISCOUNTESS) v. INLAND REVENUH COMRS. 
(1980), 15 Tax Oas. 255, O. A. 
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Vol. XXVIHI.—Cases 4—87. 


INDUSTRIAL, PROVIDENT AND SIMILAR SOCIETIES. 
Part |—Nature and Objects. 


’, MIDLAND Datry Farmers, Lrp., Soormry, 


4. After this case add 


Exemption from income tax.]—-See Income 


Tax Act, 1918 (c. 40), s. 80 (4), & BunsTED 


35. 


45. 


T. L. R. 761, H. L. 


Add. Annotation :—Expld. & Distd. Tole v. 


Garnsey, [1930] A. 0. 472. 


57. 





PART VI. SECT. 2. 

af. Power to borrow-—Restricted by 
rules.J-~Where the rules of a society 
registered under Industrial & Provident 
Societies Act, 1908, which has no 
implied power to. borrow 


deposits or on bonds, borrowing by 
means of debentures is unauthorised 
& ultra wires.—BaDLER v. AUCKLAND 
CO-OPERATIVE Socrrty, Lrp., {)926] 
N. Ls L. Rn, 84.— site 
sk. -——— Duty of lender.}—A pcrson 
propos. to lend money to a society 
under Industrial & Provident 
Societies Act, 1908, must satisfy him- 
self as to its power to borrow, & must 
see that the loan which he ts about to 
make is within the limite of that power. 
—SADLER v. AUCKLAND CO-OPERATIVE 
SOotnTy, Lrp., (1926] N. Z L. R. 


corporated. 

C. A., 1924 (c. 173), has no 
lend mo directly, but merely power 
to gu loans, & a loan made by 
the society cannot give it a Hien or 


Cripits Soc 
1D. L. R. 105; 36 Man. L. 
[1926] 3 W. W. R. 568.—CAN. 


PART X. SECT. 1, SUB-SECT. 1. 
sp. Cancellation of regisiry.}~The ct. 


money, | 
authoriso only borrowing by taking 


—_ we ee ee 


_~ 


Part VII.—Disputes. 


Add. Annotation :—As to (2) Refd. Biddulph & District Agricultural Soc. v. Agricultural Whole- 


sale Soc., [1927] A. C. 76. 





will make an order to wind up a society 
registered under 1893 Act, notwlth 
standing the cancellation of tho 
registry unde: sect. 9 of that Act. 
—fte CASPLncOMRR = (CO-OPKRATIVE 
SOCIELY, [1926] I. R. 233.- -1R. 


PART X. SECT. 1, SUB-SECT. 3, 


91 i. Who are contributors — 
Liability on loan guaruntee sharca— 
Compu allotment.J—-The F. C'o- 


operative Agricultural Society, Ltd., 
was incorporated & registered under 
Industrial & Provident Sucietics Act, 
1893. ‘The committee wero empowered 
by the rules of the society to obtain 
loans “to an extent not exceeding 
such amount as may be authorised by 
@ goneral meeting.” The rules furthor 
provided that, for the purpose of 

advances, the society might 
issue to every member such number of 
loan guarantec shares of the nominal 
value of £1 each as would be equal to 
the number of ordinary shares held 
by each such member, & that each 
member should be bound to apply for, 
& accept, allotment of such loan 


tee shares when making applica- 

ton for ordinary shares. Whoe the 
tment of 

lace, 

guarantee 8 re were then verti pe or 

& OF. consequence of losses 

which the society incurred, the com- 


mittee found it necessary to obtain a 
bank overdraft amounting to £1,700. 


ee ET ee ee en ae — one 


INCOME Tax, No. 483¢, ante. 


Part V.—Membership. 


Add. Annotation :—Refd. Re Burradon & 
Coxlodge Coal Co., Martin’s Bank, Jitd. v. 
The Co. (1930), 23 B. W. C. C. 7. 

Add. Annotations :—As to (1) Overd. Biddulph 
& District Agricultural Soc. v. Agricultural 
Wholesale Soc., [1927] A. OC. 76. Consd. Hole 
v. Garnsey, [1930] A. C. 472. 

Add. Citations :—affd. sub nom. BiopuLren & 
DISTRICT AGRICULTURAL Soctsry v. Aaki- 
CULTURAL WHOLESALE SOCIETY, [1927] A. C. 
76; 95 L. J. Ch. 576; 186 L. T. 163; 42 


45a. -—-- Necessity for assent.]— (n alteration in 
the rules of a gases registered under 1898 
Act, requiring mem 
subscribe for additional shares 14 not binding 
on members who have neither voted for the 
alteration nor otherwise assented to 
consequently, 
placed on the het of contributories in the 
voluntary liquidation of tho Society in respect 
of such additional shares. - HOLE ve. GARNSRY, 
[1980] A.C. 472; 901. 3. Oh. 248; 148 L. Ty 
168; 46'T. LR. 3323; 74 Sol. Jo. 214, WL. ; 
reveq. S.C. aub nom. Re Wits & Sosenser 
KarmMra, [rp., [1929] 1 Ch. 321, (. A. 


ers of the Society tu 


it ; 


such members cannot be 


ead ee ey Ot ernomenepete one 


Subsequent trading proved unsucc oan 
ful, & in the year 1925 sevon mombera 
of the conunittee gave their char re 
uatantees to tho N. Banking Oo., 
itd., in respect of the soclety’s ins 
debtedness. Notices were sont out 
convening @ apecial mecting of the 
society & intlinating that members 
would be asked to apply for loan 
gnarantoo shares, & that, falling 
applications, such shares would be 
issued to members ta the extont to 
which thoy were obliged to accept the 
held, &, no 


same. ‘This meeting was 
applications for loan antec shares 
being received, such shares were forth- 


with allotted to members in accordance 
with the terrus of the notice convening 
the meeting. An order for the winding 
up ot the society was made, & the 
chief clerk included in the list of 
contributories the names of the 
persons to loan guarantce 
shares d been allotted. The 
members affected moved to vary 
oe en hee hat bos orang? 
groun: ; een wrong. 
included in the list of contributorics :—~ 
pee ae ability of ouch. member he 
a0ce oan shares 
original liability from the time of his 
oining the society, & applits. were 
fable, as contributorics, in respect of 
the loan tee shures allotted to 
thein.—ite ForKGLin Co-OPERATIVE 
AGRICULTURAL BOUEry, Lirp., (1930) 
N. I. 114.- IR. 


whom 


Cases 36-378. 


ENGLISH AND EmMPrre Dicest SUPPLEMENT. 


INFANTS AND CHILDREN. 


Part Il—Civil and Legal 


85. Add. Annotation: — Generally, Mentd. He Mills, 
Mills v. Lawrence, [1930] 1 Ch. 654. 

42a. |—Re KEANE, LUMLEY v. DEs- 

BOROUGH (1871), L. R. 12 Eq. 115; 24L T. 

780; 18 W. R. 1025; sub nom. ‘Re KEANE, 

oe LUMLEY v. DEsBOROUGH, 40 L. J. Ch. 


Annotations :—-Mentd. Bulley v. Bulley (1878), 8 Ch. D. 479; 








Capacity and Disabilities. 


Chariton »v. Chariton oe) a a J. Oh BE Greer v. 
Young (1883), 24 Ch. D. 5 vy. Johnson 
(1886), 31 Ch. D. 532; Michelle a TT ABoITE. 166. 
62. Add. Annotation :—Refd. Re L. A. & B. F.M., 
Official Receiver v. The Debtors (1926), 95 

L. J. Ch. 258. 


101. Add. Annotation :—Refd. Re Mills, Mills v. 
Lawrence, [1930] 1 Ch. 654. 


‘ Part V.—-Contracts. 


145. Add. Annotation :—Refd. Ix 
v. Jackson (1929), 99 L. J. 


149. Add. Annotation :—As to (2) Consd. Express 

veey Co. v. Jackson (1929), 099 L. J. K. B. 
160a. Contract for exchange of chattels.|—A con- 
tract for the exchange of chattels entered 
into by an infant is a contract for gvods 
supplied, &, if not for necessaries, is absolutely 
void under Infants Relicf Act, 974 (c. 62), 
s.1. But an action by an infant pltf. for the 
recovery of a specific chattel transferred to 
deft. under such a contract will not succeed, 
unless plitf. can show a total failure of con- 
sideration. The same principles apply in 
such an action as in an action for the recovery 
of money paid under a ue agreement.— 
PEARCE v. BRAIN, [1929] 2 K. B. 810; 98 
L. J. K. B. 559; 141 L. T. 26d 457.12. 
501; 73 Sol. Jo. 402; 93 J.P. Jo. 380, D.C. 
Add. Annotation :— Retd. Skipp v. Kelly 
(1926), 42 0. Ta. RR. 258. 


ress Dairy Co. 
. B. 181. 


194. 


207. Add. Annotation :—Apld. Pearce v. Brain, 
[1929] 2 K. B. 310. 


207a. ——— Chattel transferred under void contract 
of exchange.]|—PEARCE v. BRAIN, No. 160a, 
ante. 


209. Add. Annotation :—Refd. Pontypridd Union 
Grdns. v. Drew (1926), 90 J. P. 169. 


210. Add. Annotation :—- “ea oa Pontypridd Grdns. 
v. Drew (1926), 95 L. J. K. B. 1030. 


218. Add. Annotation :—Refd. Pearce v. Brain, 
[1929] 2 K. B. 310. 


216. Add. Annotation :—Refd. Jones v. 
Western Ry. Co. (1930), 47 T. L. R. 3 


279a. Flying instruction— Infant law student.]— 
HAMILTON v. BENNETT (1930), 94 J. P. Jo. 
136; 74 Sol. Jo. 122, D.C. 


847. Add. Citations :—95 L. J. Ch. 258 ; [1926] B 
& CO. RR. 19. 


Great 
9. 


Part VI.-—Misrepresentation as to Age. 


368a. S. P. BARTLETT v. WETS (1862), 1 B. & S 
$36; 31 L. J. Q. B. 67; 5 L. T. 607; 26 
J.P. 228; 8 Jur. N.S. 762; 10 W. R 229; 


121 EB. R. 024. 
Annotations :—-Folld. De Ruo v. Voutes gale Ta B.N. S. 
972. Consd. Miller v. Blank! Geis » 88 iL. T. 527. 
Refd. Brine v. G. W. Ry. (1863), % & 8S. 402; Saundrey 





PART V. SECT. 2. 


sa. Life insurance.)}— Under Sas- 
katchewan Insurance Act, 1925, c. 20, 
of 1924-25, s. 175, a contract for life 
insurance entered into by an infant 
over 15 years old is fully binding on 
wD, even though his promissory noto 
ia eccepred as conditional payment of 
the first premium. He {is not, however, 
liable on the note.—-WESTERN LIFE 
ASSURANCE Co. v. ARMBTRONG, [1928] 
2W.W. RR. 4 N, 


183 vii. 
Wil. 


PART V. SECT. 8. 


142 i. —— ——.}—InreriaL BANK 
Mifare vw. Rem, (1928) 3 D. L. R. pleadin 


k. On appeal, 28 Man. L. Rh. 229. (gee), I -L. R. 


373. Add. 
¥. 


mnt ee 


PART V. SECT. 4, SUB-SECT. 2. | 


—— ——.)—-SHEPARD 1. 
BRUNER (1915), 19 D. L. 
R. 721.—CAN. 


PART V. SECT. 4, SUB-SECT. 3. 
b. On appral, 1a 0 L. RR, 3. 


PART VI. SECT. 1. 


$60 viii. ——-.}-— Held : a minor, who, 
by falsely representing himself to be 3 
major, has induced a person to center 
into a contract, is not estopped from 
his minority to avuid tho 
contrac sire a Gu. wv. Lakna SIXGH 
9 Lah. 701.— IND. 


v. Mitcholl (1863), 9 Jur. N.S. 968; Lealio vr. Sheill, [1914] 
3 K. B. 607. 


Annotations :—Refd. Re L. A. & 
B. M., Official Receiver v. The Debtors 
(1926), 95 L. J. Ch. 258. Mentd. Re Lianover 
S. E., [1926] Ch. 626. 





PART VL SECT. 2, SUB-SECT. 2. 

376 ili, ——-—.}—Where aon infant has 
obtained an advantage by falscly 
stating himself to be of full age, equity 
will restore tten us & release 
the party deceived from obligations 
or acts in law induced by the fraud.— 
KuwMAR GANGANAND SINGH v. MaHa- 
RAJA SIR RAMESHWAR SINGH BAHA- 
DUR (1927), I. L. R. 6 Pat. 388.—IND. 

376 iv. -}—Held: a minor, who 
has entered into a contract by means 
of a false roprosentation as to This age, 
owe not liable under the da vatis 

, in equity, bo required to 

thet benent he has received by TaSkine 
a false repreeentation as to his age, 
whether he be a deft. or pitf.—EHan 
Gut v. Laxna Sinag (1928), I. L. R. 
9 Lah. att -—- IND. 


hk. 869; 31 
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Vol. XXVIII.—Infants, Cases 438—"8la. 


Part VIl.—Torts. 


395a. ——- ——_.}— HawLBy v. ALPXANDER (1930), 74 Sol. Jo. 247. 


ai ee ee en pmenee 


Part VIII—Property. 


438, Add. Annotation :—Mentd. Re Sily j 
Silva, [1920] 2 Ch. 198. Eee ws 


454. —.]—SALSBURY v. Bagorr (1677), as 
reported in 2 Swan. 603; 36 bh. R. 745. 
Annclations -~ Consé. Field, v. re aE Field r. Brown (1855), 

Teee Leo pate ent aos. umdalclitch d. Naunton 
538a. ——— Right to sell timber.]—Mason v. MASON 
(1724), cited in Amb. at p. 371; Mos. at 

p. 224; 27 H.R. 246. 








666. Add. Annotation: -Gencrally, Refd. Republica 
de Guatemala rv. Nunez, [1027] 1 K. B. 669. 

669a. Covenant to disentail & resettle—Ineffective 
as resettlement.|—NIGHTINGALH v. FERRERS 
(Hak) (1733), 3 P. Wms. 206; 24 BE. R. 1031. 

Annotation :—Refd. Tarleton v. Liddoll (1851), 17 Q. B. 390. 

685a. ——— Not acceptance of jointure.)—Lucy v. 
Moore (1730), 4 Bro. Parl. Cas. 343; 2 1. R. 
232, H. L. 

731a. Settlement with sanction of court—Effect 


Annotation :—Consd. Tullit v. Tullit (1759), Amb. 370. 
557. Add. Annotation : —Refd. 


[1926] P. 185. 


575. Add. Annotation :—Mentd. Re Silva, Silva v. 


Silva, [1929] 2 Ch. 198. 
657a. 





205 ; 


59 E. R. 853. 


Annotations :—Mentd. Evans v. Carrington 
& H. 598; Meredyth v. Moredyth, (1895) 





et ee ee 


PART VII. SECT. 1. 


sf. General rule.}—-An infant is Hable 
for his torts of all kinds, & the tondor- 
ness of his age is immaterial, except 
when tho action is founded on malice 
or want of care. — CONTINENTAL 
GUARANTY CORPN. OF CANADA, LTP. 
v. MARK (B. C.), [1926] 4 D. L. R. 707; 
[1926] 3 W. W. KR. 428.—CAN. 


381 i. Tort independent of contract 
Infant liable.}——-An infant who sells 
goods, of which he {is in possession 
under a lien agreemnent, is Hable in 


damages for the conversion, since it is - 


not a wrong connected with tho 
contract.—McCaLLuM v. URcHAK 
(Alta.), [1926] 1 W. W. R. 137.—CAN. 


ai. .J—A father, who negligently 
left a shot gun & shells where they were 
accessible to his clevun-year-old son: 
—Held: Hable in damages to infant 
pltf., who was injured by the discharge 
of the gun in the hands of tho son. 
‘The fact that the mother of pitf. might 
have prevented the accident did not 
prevent recovery against the father & 





son by pitf.— BLack v. HUNTER, [1925] 
4D. L. R. 285; [1925] 3 W. W. Rn. 
393.—CAN. 


q ii. ———.}] —A father is not re- 
sponsible at common law for tho 
torts of his infant child, committed 
without his knowledge, consent or 
sanction, & not in the course of his 
employment of the child.—BonsBy v. 
cae {1928} 3 W. W. BR. 392.-- 


sg. Liability of stranger.J|-—Pitt. was 
injurod by a bullet froman air-rifie fired 
from a window in deft.’s bouse by a boy 
of fifteen years, a friend of deft.’» four- 
teen years old son :—~Held ; on the facts 
negligence on the part of deft. was not 
shown, & he could not be made Hable for 
the wrongful act of the boy.—MONTE- 
SANTO v. Dt UBALDO, [1927] 3 D. L. R. 
1045; 60 O. L. R. 610.—CAN. 


-]—HaAstTiInas v. ORDE (1840), 11 Sim. 


The Fagernes, 


of.}—A settlement made with the sanction 
of the ct. on the marriage of an infant, of 


certain funds alleged to represent the infant's 


share under a will :—Held: not to operate 


as a confirmation of prior dealings by the 


qi 859), 1 John. 
2. 92, 


PART VIII. SECT. a SUB-SECT. 1.- - 
. (a). 

of, -——.J— Held: the estate of an 

infant, being an estate tailin possession, 

could be gold under kh. S. 0. : 

c. 137.— Re Gnay (1895), 26 O. R. 355. 


— 
e 


sh. Faccution of conveyance by infant 
—Application ~- By petition. | —Le 
MILIN, OWEN ¥ C'AMPBELI. (1854), 1 
Gr. 630. —CAN. 


PART VII. aa rc SUB-SECT. 1. — 


8j. Power to order sale- On applica- 
tion of official y cardian - Tn foreclosure 
action. }—Tho rights of infants aro 
protected & repronented by the official 
poeen, who, In foreclosure actions, 
iad the right to ask for a salo by the 
ct. In caso he deems it in the interest 
of the iufant, while in Kngland no 
official is vested with the like powers. - - 
Kemp v. Bearriv, (1920) } D. Le It. 
55; 63 0, L. LR. 176.— CAN, 


PART VIII. SECT. 3, SUB-SECT. 1. 

ri. -l—A conveyance of land or 
mtge. mado by an infant is not 
absolutely void, but voidable.-—MILis 
v. Davis (1860), 9 C. P. 510. —CAN. 


PART VIII. SECT. 3, SUB-SECT. 2. 


460 it. —— -.}—L’TMIRONDELLL v. 
THE Kina (1917), 16 Exch. C. FR. 196. 
—CAN. 





472 i. Person entering liable ti account 
lo infant—Whether applicable to tenaid 
in commm.}—The general rulo in 
equity, that an infant is entitled to 
treat a person, who takes possession 
of his estate, as his baillff or agent, 
applics to a case where the party in 
s08session is a tenant in common with 

be infant, although there bas not been 
any ouster or exclusion of the infant, 
or any denial of his title.-—-CoukciER 


941 


trustees of the will.—ZAMBACO v. 
(1871), L. R. 11 Ng. 430; 24 L. T. 770. 
Annotations :-—Mentd. 
Tiotter (1872), 20 W. Rk. 
S. BK. Ry. v. Thomson (1882), 30 W. R, 537. 


JASSAVETTI 


Trotter v. 
lty., 


Dowbiggin wv. Trotter, 
794; Thomson v. S. BK. 


tv COURGIER (L879), 26 Gr, 307. CAN, 


PART VIII. SECT. 4, SUB-SECT. 3. 


sk. Ao ght to receive insurance moneys 

Whether bond or sccurcy required, | - 
A guardian, appotnted or constituted 
by Domestic Kelatlons Act, 1927, 
ce. 5 (Alta.), is authorised to receive 
& munago {insurance moneys payablo 
to the Infant & to givo a valid discharge 
therefor; &, when such money or pros 
perty is reeelved without aotion, tho 
guardan is not required to furnish 
a bond or other security, there belng 
nothing in sald Act anthorising tho ct, 
to requlro bald pusetn to give security. 
If, however, the guardian is forced to 
bring an achion in order to obtain the 
money, the practices of the ct. would 
require the moncy to be paid into ct. 
subject to Ite order, & security would 
probably be required before the pay: 


See ep ee ~ ~~ 


mont over to the guardian. 
DOMYATIO RELATIONS ACT, 1927, te 
PULKABREK, (1928) 4 D. L. R. 821; 
(1928) 3 W. W. RB. $25.-- CAN. 


PART VIII. oer. eas 2.-- 
» (a). 

al. By mother purporting to act aa 
yuardwan ~Hent acceplid after infant 
attained majoridy.)— Where a Hindu 
married woman with hor two major 
sons & she purporting to act us guardian 
for her third son, an infant, granted a 
lease of a certain proporty of which she 
was In possession, for 21 years with a 
covenant for renewal for another term 
of 10 years, & the infant, after attaining 
majority, ratified the lease by accepting 
rent:—Held: tho mother, who was 
not the guardian, could not enter into 
any contract on behalf of the infant 
which would be binding on him; 
us the contract was void as regards the 
infant, it could not be made good by 
ratification.—MAUENDKA Nati Bri- 
MANE U0, KAILASH Natu Das (1927), 
I. L. R. 50 Calc. 841.—-IND. 


Cases 810—1060, 


EnGuiss anp Empree Dicust SuprLeEMENT. 


Part X.—Maintenance and Advancement. 


810. Add. Annotations :—Consd. Hyman v. Hyman 
(1030) A. 0. 601. Refd. H. v. H. (1028), 


881a. Ascertainment of period of twenty-one 


years.)——Testator, who died in Nov. 1883, 
gave his net residue, subject to c life 
annuities which did not exhaust the income, 
in trust for a bachelor’s gare who should 
attain twenty-one, with a gift over in default. 
In Mar. pees the judge ordered the surplus 
income to be accumulated for twenty-one 
ears from testator’s death, i.¢., until 
ov. 6, 1914, or until the pechelor = Se 
death ‘without leaving issue. 
twenty-one years’ period the backele eed 
& died leaving three children, two of whom 
were still living. Temporary orders for 
maintenance were made. In Nov. 1914, the 
judge declared that as from Nov. 6, 1914, the 
two children then living were entitled to 
maintenance under Conveyancing Act, 1881 
(c. 41), s. 43 (1), but that o applied pose! 
sub-sect. 2 any income not so applied 
as on an intestacy. In July, 1927, tie. elder 
child attained twenty-one, & her contingent 
moiety vested in possession. The yer grt 
having arisen whether, having regard 
Law of pronerty. Act, 1925 (c. 20 , s. 65, ie 
order of Nov. 1914 ought still to be acted 
on with regard to the younger child’s con- 
tingent moiety :—Held: (1) the effect of 
sect. 165 was that the years of minority 
accumulation, which Gormimenced during the 
twenty-one years’ period, were not to be 
reckoned in ascertaming that PY gion & the 
income of the younger child's contingent 
moiety must in the first place bo applied for 
her maintenance under Conveyancing Act, 
1881, s. 43 (1), & the balance could be validly 
accumulated under sub-sect. 2; (2) quite 
ope art from sect. 165, the moment the cider 
child attained a vested interest as a member 
of the contingent class, there could be no 


question of intestacy as to any part of the 

capi or income.—Re MABER, WARD v. 
MasER, [(1928] Ch. 88; 97 L. J. Ch. 101; 
188 L. T. 318. 


Add. Annotations :-—Distd. Re Reade-Revell, 

Crellin v. Melling, [1930] 1 Ch. 52. Refd. He 
Raine, Tyerman v. Stansfield, [1929] 1 Ch. 
716; Re Fulford, Fulford v. Hyslo P (1980] 
1 Ch. 71; Stern v. I. R. Comrs. (1980), 15 
Tax Cas. 148. 


9385. Add. Annotation :—Mentd. First Garden City, 
Ltd. v. Bonham-Carter, [1928] Ch. 53. 


1006a. —— bia cao limited to children living at 
date of will.)——FREEMANTLE v. TAYLOR 
(1808), 15 Ves. 863; 38 EB. R. 791. 


1057. Add. Annotation :—Distd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 52. 


1058a., -}—Testatrix, who died after 
the commencement of Trustee Act, 1925 
(c. 19), by her will directed the trustees 
thereof to set apart a specific sum, to accumu- 
late & capitalise the income thereof, until A. 
should attain the age of twenty-one ears ; 
&, if A. should attain that age, then pay 
to her the income of that sum during her 
& after her death to hold, the capital sum 
in trust for her children :—Held: as the 
trust for A., for a contingent interest for her 
life, did not carry the intermediate income, 
the trustees had, u dae m the proper construc- 
tion of Trustee Act, 1925 (c. 19), s. 31, no 
power to apply that income towards A.’s 
main ce.—Re READE-REVELL, CRELLIN 
v. MELLING, [1930] 1 Ch. 52; 99 L. J. Ch. 
186; 142 L. T. 177. 


1059. Add. Annotations :—Consd. Re Raine, Tyer- 
man v. Stansfield, [1929] 1 Ch. 716. Distd. 
we peeete ere Crellin v. Melling, [1930] 


1060. Add. Annotation :—Distd. Re Reade-Revell, 
Crellin v. Melling, [1930] 1 Ch. 52. 


8388 e 














PART X. SECT. 1, SUB-SECT. 1.—A. 


187 »/—It is the father's 
duty to maintain & educate his chil dren, 
who are incapable of Fay porns thein- 
solves, &, al mouen t w has always 
recognised this cuty, civil ots. 
no dire 





Te aemianeenad 


have 
t means of enforoing this obliga- 
tion so as to compel him to maintain 
them yout of property in which thoy 
have no interes ALTER v. WALTLE 
(1927), "r. L. BR. 55 5 Calo. 731.—IND. 


— ~, Medica services 


oo ae v. 

Cans kere jo R. 1L— 
em. Statutory labddit 

Tipe: tere eardinnd ray ma E }—foven Wives! 


& Children's Maintenan 

Act, R. 8. M., 1918, enables a one io whe 
has maintained the infant children of 
another to hold their father liable to 


m 
contract, nevertheless, where there is 
an express or sn contract between 
them on the subject the question of 
the Hability of the fatber to pea other 
arty is governed thereby.-—DE 
ey Oe . BELLENS (Man.,), (1929) é 
Dd. L. i, 1060; 2 W. W. R. 206.— 


to enforce—Fro- 

Gears e,}—In aac hashes of an express 
or implied contract between a parent 
Hablee undor Maintenance Order Act, 
R. 8. A., 1922, for the maintenance of 
child & th mn or institution 
which has math the child, are 
proceaue provided for by sect. of 
be Act must be resorted to A ies 


na sp for said maintenance is sought 
rom the t.-—-SISTERS OF CHARITY 
OF THK OVIDENCK GENERAL Hos- 


PITAL OF  TPAYBLAND vw. MARTY, 
EDMONTON, CITY v. MARTY Seats d» 
{1920} 4D. L. KR, 797; 3 W. W. 


265.— 


—_— Jurisdiction of county 
80 gine provides’ ths ig ey 1034, 

a provides that ‘“‘ any 
under this oe be enforced 


e ire poe f th Su conto 

y a Ct) e Supreme »? 

Hild: the remedy eo provided ia the 
hich be resorted 


curred for 


‘B.C ¥, COLDBTREAM OF 0. UE 
(8. (19391 4p. L. R. 5833; 2 
a 183 597.—CAN, 
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pe pis soi 1, SUB-SECT. 2.—A, 
greement by third party to main- 


dave 4 ey chi }—Where any rson has 
expressly or implhodly un rekon to 
of a 


Pp pay for the maintenance ehild, 
ther the child himself, nor, tf he is 
ocapeed his estate ia liable for such main- 
c0.—McCGUINESS wv. MCGUINESS, 

teas) NT. Z L. R. 456.——N.Z. 


PART X. SECT. 1, SUB-SECT. 2.— 
034i. jena @ 


siner-Teeaeat had to 
——Testator direc 


that eate 
TRUSTEES 0. KER [iaTy 
52.—-B00T. (937} 8c. 


1066. Add. Amnnotations:—Ae to (2) Folld. Re 
Stokes, Bowen v. Davidson, [1928] Ch. 716. 
d. Re Raine, Tyerman v, Stansfield, [1929] 


1 Oh. 716. 


1074a. To enable business to be carried on— 


Vol. XXVIIL.—Infants, Cases 1008—1156a. 


Giving 


partner.|—Held : 

within the description in a settlement of 
money advanced “ to enable him to carry 
his business.”—Baary v. Morsm (1847), 1 
H. L. Cas. 71; 9 BE. R, 678, H. L. 


tee for firm of which son was 
an advance to the son, 


on 


Part Xl—Care and Custody. 


1156a. ——.]—-The welfare of a child is the para- 
mount consideration guiding the ct. in 
making an order as to its custody. But it 
consideration, & the next 
consideration is the right of a 
ticularly of a parent whose conduct has not 


is not the only 


THAIN v. 
arent, par- 


been impeached, & effect will be given to a 





PART XI. SECT. 1, 
sare Under pe jane iia nag Act, 
— procesdt mamns- 
frate’a court.)—-Under Children’s Pro- 
tection Act, R. S. G. 10927, o, 279, 
6. 25, the fact that the procee in 


the trate’s ot. do not prevent the 
jadge the Supreme Ct. from directing 

hat the y of the child be given 
to the parent, is s but if 


t:) reoomnleed 

the judge is of opinion t the parent 
has neglected deserted the child, 
or has so conducted himself that in the 
opinion of the judge he ought not to 
be allowed to set up his primdé Sfacie 
right to the oustody of the child, he 
may his discretion decline to make 
the order.—Re CHIEMELEWSKI, (1928) 
3 D. L. R. 49; 61 Oo. L. R. 661.—~CAN, 

sq. Jurisdiction of Supreme Court— 
Of Ontario —Child by defendant 
under Adoption Ac, 1921—Effect of 
order of rants court judge. ULLEN 
v. Kemp, (1925) 4 D. L. R. 579.—-CAN. 

er. Infant out of jurrsdiction.}—The 
ct. jurisdiction to make an order 
as to the casted of an infant sithough 
the infant is yond the territorial 
jurisdiction of the ct.- Ne HaRpina, 
{1929} 2 D. lL. RR. 623; 68 OL. RR. 


618.— e 


PART XI, SECT. 2, SUB-SECT. 1. 


3, —— In case of male child.)}— 
Where the question of the custody of 
an infant fs involved between parents, 
it is preferable in all ordinary circum- 
stances in the case of a male child that 
it should be brought up by & have the 
care guidanoe of its father.— 
eaneons ‘4 Parsons, [1928] N. Z. li. R. 


PART XI. SECT. 2, SUB-SECT. 4.—A. 
in by Children’s 
Protection Act, R. S. O. 1927, o, 279, 
s 25 (3), which provides that when 
{t has been abandoned or deserted, or 
has been allowed by the parent to be 
brought up by a Ch'idren’s Aid Soolety, 
or by another porson, in circumstances 
which show that the Parent was un- 
al W 
child to 
unless satisfied that, hav regs 
the welfare of the child, he ia a fit 
person to have the custody of it. 
has been tak 


once & 
gy eres ap akg beste pies trl 
d Society & then placed oat with 
foster parents, the parente have for- 
Satie Whe, worae 
FE © words 

to the welfare of tho 
the intention 





Te ee eS weal oobeyy i 
w wi 
restored to ite natural parents.— Re 


CHIEMELEWSK1, 
61 Q. L. R. | Fee a 
1126 v. -—— —— }—In exercis- 
ing ite jurisdiction, derived from the 
Ct. of Chancery, as to the custody of 
a child whom its parent has allowed 
to be brought up by another person 
at that person's expense, the duty & 
ower of the K. B. of Saskatchewan to 
ecilde the question of custody in 
accordance with the principle of equity 
that the paramount consideration jn 
such cases is the child’s welfare in its 
widest sense is not limited or impaired 
by Infanta’ Act, R. 8. S 1920, o. 155, 
8. 7 (6). Therefore, although the ct. 
concludes that the parent has not been 
“unmindful of his parenta! duties ”’ 
within said section, it should not, 
nevertheless, order the child to be 
restored to him if in its opinion tho 
child's welfare in the widest sense, 1 ¢. 
its material, moral, polo we & physical 
woll-being, requires that the ordei 
should be refused.— He Ross, Ross v, 
MoNEILL & MONEIn1, (1928] 3D. L. 
351; (1928) 2 W. W hh. 161; 22 Sask. 
° H. §65,.— CAN. 
r i. Validuy of agreement.)— 
CgIsHorm v. CHisHoum (1908), 40 
8. C. It. 116.—OCAN. 


PART XI. SECT. 2, SUB-SECT. 4.—-B. 

1141 iil, —— -— .)—Where a 
daughter, then being past fourteen 
years & eight months of age & not 
without adequate intelligs 
a reasonable choice, expressed her 
desire to remain with resp. with whoin 
she had been living happily for seven 
yeara, the ct. refused a writ of habeas 
corpus to the mother.— MARSHALL 1. 
FOURNELILE, {1927} 2 DPD. L. R. 173; 
{1927} 3. ©. Rt. 48.—OAN. 


PART XI. SECT. 4, SUB-SECT. 1. 

1151 xx. eae eye v. Copy, 
(1997) 3D. L. - 3495 ae 1 
CAN ° h, i. I 3¥1.— 











603; 21 Sask. 


1181 = xxi. .) —Ree STANGER 
(Man.), {1929) 1 D. I R. 944.—CAN. 
1154 iv. .}—Re YOuna, {ige6) 
be L. RR. 611; 58 N. ss. R. 72.-~ 


1154 Vv. -—~.}—~Re Gein, Geum v. 
pe ada i ag c.), (19297) 4 D. L. Rh. 
382.—C ° 


mount matter for the consideration of 
the ct. is the welfare of the child, which 
is not to be measured by money only 
or by. physical comfort ouly, but is to 
be en in {its widest sense The 
moral & religious welfare of the child 
a My sone » as well hs be 

bhysical well-being, nor are ties 9 
Esteotion to be ed though they 


aed 


— eee 








are not ve. — WALI ER 
a ea (1927), 1. L. R. 55 Cale. 731 


PART XI. SECT. 4, SUB-SECT. 2.—A., 
aa i. ——.}~—A father will not be 
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{1928} 2 1. LL. R. 49; 


| 
| 
, 
| 
: 
| 
| 





parent’s right & desire for the custody of his 
child where the weltare of that child does not 
require a contrary decision.—Re 
TAYLOR, 
I. J. Oh. 292 ; 
034, C. A. 


THAIN, 
[1926] Ch. 676; 96 
185 L. T. 99; 70 Sol. Jo. 





ten 





ed 





- wns 


deprived of the cuetouy of his ohtldren, 
inerely beoause his wifo prefers to live 
away from him —/te GRayY, [1025] 4 
D. L. R. 381.—CAN. 


aa ll, So P. Mow. M, [1026] 8 C. 
778.—8SCOT. 
wifo has 


aa ili, ——.J]—Whoro a 
desorted her husband & taken thair 
children with her, but is unable to 
prove such conduct nst him as 
would justify hor in dolng ao, there is 
no just cause to deprive him of his legal 
right to tho custody of tho obfldren — 
Re Dzyp4, Re Roztoxt (Man ), (1927] 
1D. L. HR 1110, (1927) 1 W. a hts 
350. —-CAN, 

saiv. --.}—A fathor has an fn- 
adlionable right to tho oustody of lisa 
minor son, unless thore are over 
whelning circumatances to tho con- 
trary.—ABDUL AZIZ KHAN 0. NANHT 
Kian (1926), I L kt 49 All 332) - 


aa Vv. o} — Re SIMONBON, SIMON- 
HON tv SEAALFEN (Sank), (10271 3 
D G. i. 5td. OAN, 


aa vi. - —On an appiicatlon by 
a fathor to obtain from the mother 
eustody of an infant son from «lx to 
seven years old, where thore were no 
allewations of moral [mpropriety on 
either person's part -Zfeld : although 
from tho point of view of the prosent 
happinesa of the child, the ot. might 
hesitate to removo him from the «ts- 
tody of the mother, the paramount 
considerution of the future as well of 
the present welfare of the child, who 
was just approaching a time of life 
when a father's care & guidance would 
be all important, required that he 
should be in the custody of the father. 
—e HYLron, (1928) N. ZL. 1445. - 


PART XI. SECT. 4, SUB-SECT. 2.- G. 


0. ftevadl., Sa | 1D. L. R. 761; 
(ea | 1 W. W. R. 378, 19 Sask. L, Wt. 


of.— -.J~ Where a child, upon tho 
death of its mother, had been placed 
temporarily by the father in the caro 
of & near relative under an arranuge- 
ment whereby he wua to Pry, for tts 
main ce, but be heal fualled to 
keep up the payments, & upon his 
remarriage the relative refused the 
custody of the child to ita father — 
Held: in the circumstance, the father 
had not surrendered bis parental right 
over the child, nor had the prima facie 
peceun tion that it was for the child's 

nefit that it should be in the cuatody 
of ite natural laced.— 


arent bren 
I. 


PART XI. SECT. 4, SUB-SECT. 3.—A. 


st. Child handed to f mm 
v of father's relations.}-—A wit, 

in My noe from her husband, met 
bin he street, placed the young.r 


Case 12722. 


Part Xla.—Adoption. 


ENQLISH AND Emprre Digest SUPPLEMENT. 


See Adoption of Children Act, 1926 (c. 29), & cases infra. 


Part XIl.—Religion and Education. 


1272a. ——— ———.]—RADCLIFFE v. READETT (1852), 18 L. T. O. S. 316. 


child of the marriage, a girl aged five 
months & at that time a delicate 
stato of health, in his arms, & loft the 
child with him. The mother made no 
inquirics as to the provision which the 
father was able to make for its care, 
nor did she afterwards mako any 
inquiries as to its welfare. The father 
having died, the mother brought an 
action for delivery of the child against 
relativos of the father, in whose caro 
the child had been placed by him. 
Gircumstancos in which tho ct. ordered 
delivery of the child to the mother. 
Semble: tho mother had not aban- 
doved tho child within Custody of 
Children Act, 1891 (c. 3),——M‘L@an 
v. HARDIE, [1927] 8. C. 344.—SCOT. 


PART XI. SECT. 4, SUB-SECT. 3.—B. 


b i. + Adultery—Interest of child 
Jirst consideration. } ey by a 
wife ougbt not to be regarded for all 
time & under all circumstances as 
sufficient to disentitlo her to access to 
or even to the custody of tho children. 
The ot. will have regard to the par- 
ticular circumstances of each caso, 
always bearlug in mind that the bonefit 
& the intorest of the infant is the 

aramount consideration.—BOLron v. 

OLTON, [1928] N. Z L. lt. 473.—N.Z. 


PART XI. SECT. 7, SUB-SECT. 2.—A. 


1216 ik, ——- ——— Hight of court of 
appeal to inter fere.|——Ne PaisLry, [1928] 
] . L. h. 40 —~CAN. 





0 i,——~ --——.)] ~Re Hanning, 
AA 2 Lg L. l. 628; 68 0. L. R. 
1221 4. Infant to be freed from 
improper restraunt, }-—The writ of habeas 
corpua is tho proper reinedy of a mother 
who wishes to rogain poascssion of hor 
child illegally kept or detained from her. 
—STEVENSON v8. KLORANT, (1929) 4 
D. L. R. 530; (1925) S. OC. R. $32; 
affd., (1927) A.C. 211; 96L.5.P.0.13 
136 L. T. 265; 43 T. L. 1t. 6.—CAN. 


PART XI. SECT. i SUB-SECT. 2.— 
- (0). 

12389 i. Nurse.} -Tho parents of a 
child placed it in tho care of a nurse 
emploved at au hospital shortly after 
its birth. The parents thon had no 
home of their own, & were in poor 
cirowstanoos, the wmotber waa blind, 
& the father’s sight seriously impaired. 
When the child was about three years 
old, the parents had a home of their 
own, & though the child was well 
treated at the hospital the parents did 
not have free access to him, & were 
losing touch with him :—Held: the 
child should be handed over to the 
father.—#Hte Rogers (19233), 19 Tas, 
L. R. 11.-—-AUS. 

sv. Relative—LEntrusted with custody 
by father & mother.J—EIVENKO vv. 

aaan, [1928] 4 D. L. R. 955; [2928] 
s. Cc. Rn. 431,.—CAN. 


PART XI. SECT. 7, SUB-SECT. 4. 
1282 i. ——— Husband against wife— 


Child out of the Jurisdiction.J—Upon an 
appIin. under Infants’ Act, HR. 8. O., 
c. 186, by the father of an infant, for 
an order for the custody of the infant, 
it was held as the infant was not at the 
time resident in Ontario, the Supreme 
Ct. of Ontario had no jurisdiction. 
As the procedure under Infants’ Act 
js an alternative procedure to tho 
proce by writ of habeas corpus, 
be jurisdiction must bo limited to cases 
where a writ would be granted; & a 
writ will not be granted where tho 

erson directed to be produced in ct. 
83 witbout the jurisdiction. It is only 
in extraordinary circumstances that the 
ct. will appoint a guardian to an infant 
who resides abroad, & has no property 
in the jurisdiction; & in this case the 
circumstances were not so cxtra- 
ordinary as to call for the exerciso of 
this jurisdiction.—Ite SHAND, (1928) 
2D L. RR. 981; 62 0. L. R. 145.—CAN. 


PART XI. SECT. 8, SUB-SECT. 3. 


e i. —-— Grounds for setting order 
aside—Order signcd by two justices— 

my one present at ee 
MAILMAN, [1927) 2 D. L. R. 520; 47 
Can. Crim. Cas. 106; 59 N.S. KK. 61; 
subsequent Procerdinige: {1927} 3 D.1L. R. 
1111; 59 N.S. R. 384.—CAN. 


e li, -— Mistrial.}—On appeals 
by a father from orders made on 
petitions under the Act neshoonng the 
Adoption of Children, R. 8. B. GC, 1924, 
c, 6, whereby his infant children were 
taken from his custody & control & 
given for adoption into the caro & 
custody of the reevermye petitioners :— 
Held; there h been @ mistrial & 
a@ new hearing was ordered.— PAINTER 
v. MoOasBt, SukKPPARD v. MCCABE, 
{[£928}]2D. 1. BR. 13; (1928) 1 W. WwW. R. 
149; 39 B.C. I. 249.—CAN. 


aw. Jmplied right of further applicu- 
tion— Necesmty for ge of circum- 
stances.}-~The principle that orders as 
to the custody of children are subject 
to further application & are to be 
treated as if oxpressed to be made 
** until further order '’ does not enable 
applications for custody to bo made 
froin time to time under the same 
clroumstances as those which existed 
at tho time the existing order for 
oustoudy was made. <An order award- 
ing the custody of a child is subject 
to the doctrine of res judicata with 
roses to all questions affecting the 
imatter up to the time it was rendered. 
lf, however, @ change is shown to have 
arisen in the circumstances of the 
parties since the order was made 
which warrants a reconsideration of 
the question, the ct. will not be bound 
by the order, but will use its discretion 
in view of tho altered conditions 
always keeping in mind the fact that 
the welfare of the child is the para- 
mount consideration.—WaLLp  v. 
Wakuiis & GRANT, [1929] 2 D. L. RH. 
253; 1 W. W. R. 631; 238. L. R. 
489.—CAN. 


PART XIa. 
sx. Effect of ——Under Adoption Act.}— 
ees (1926), 37 B. C. R. 322.— 


af By agreement.}—Under Child 
Welfare Act, C. A., 1924, c. 30, as 
amended in 1926, o. 4, 5s. 15, a person 
who, whon a child within the said Act, 
was adopted under an agreement 
entered into prior to Sept. 1, 1921, 
en a Creer pevins ar or her 
egal guardianship, e opting 
parent has the same status, including 
he right of inheriting from his or her 
fostcr parents dying after said amend- 
ment, except as to property oxpreasly 
limited to heirs of the body, as if he 
or she were their child by natural 
birth, whether or not said adopted 
person was a “ child ’’ whon the amend- 
ment came into foroe, & is, therefore, 
to be deemed the child of the foster 
parents for the pup cece of Life Insur- 
ance Act, C. A., 1924, c. 99. The Act 
does not, however, create a new canon 
for the construction of wills. Therefore, 
where the adopted daughter was the 
niece of the foster father’s wife, & his 
will, after making provision for said 
adopted daughter by name, gave part 
of the residue of his estate to his & 
his wife’s noxt-of-kin, the daughter 
took under the residuary bequest as 
his wife’s nicce & not as testator’s 
child.—Re Scorr EstaTr, [1928] 1 
W. W. R. 168.—-CAN. 


sz. Registration of adoption.}—An 
authority to adopt was presented for 
registration by the adoptive son’s 
neta serve baler ibbestoune his pies 
male aguate, treating the son as ha 
assed into the adoptive family. 
Reiatration wus effected, the register- 
ing officer having satisfied himsolf, as 
required by sect. 41, that the person 
presenting was entitled to do so 
according to sect. 40, & it not having 
beon objected that he was not so 
entitled :—Held;: the document was 
duly registered, since the natural 
father, as the adoptive son’s nearest 
male agnate, was the proper person to 
act as his natural guardian in the 
absence of any guardian judictally 
appointed; further, that any doubt 
upon the facts was removed by the 
certificate of the registering. officer. 
——VENKATAPPAYYA vw, ENKATA 
RanGa Rao (1928), I. L. R. 62 Mad. 
175.—IND. | 

sa. Adoption order—Korm of—Need 
? ‘acts giving jurisdiction. }— 
Re MOMBROQUETYE (N. 8.), [1929] 1 
ware rey 704; 51 Can. Crim. Cas. 218, 


PART XII. SECT. 1, SUB-SECT. 2 

1265 vi. ——- ———- Unless gece 
to child.|}—Re Lavcrkin (19237), 60 
oO. L. kh. 409.—CAN. 

k i. ———- Not interfered with-—E fect 
of Child Welfare Act, C. A., 1924 (c. 30), 
as. 2, 186.}—Fie SKALESK!, POPHAM v. 
BERTRAND, (1927) 1 D. L. R, 781 ; {1927} 
1W. W. R. 355; £7 Can. Crim. Gas. 813 
36 Man. L. R. 221.— CAN. 


Vol. XXVIII.—Infants. Cases 1441a—1841. 


Part XII!_—Guardianship. 


1441a. ——— Necessity for citation of next-of-kin of 
minor.]—The ct. refused to appoint the 
paternal uncle guardian to a minor, for the 
purpose of instituting a suit on his behalf 
in reference to the 


against the mother 


validity of the will of the minor’s father, 


Part XIV.—Legal 


1532. Add. Annotation :—Refd. Cooper v. 


mett (1930), 70 I. Jo. 394. 


Duim- | 1698. Add. 


1548. Add. Annotation :—Mentd. York Glass Co. 


v. Jubb (1925), 134 L. T. 36. 
J—PrRacTICE Note, 


1563a. 








1695. Add. Annotations :—Mentd. Bennett 
Whitehead, [1926] 2 K. B. 380; M-Cafferty 
v. MacAndrews & Co., [19380] A. C. 599. 





PART XIII. SECT. 1. 
sb. Infants Act, R.S. S., 1920 (¢. 155), 


8s. 20—LZffect of.}—Re NAKAUCHI 
listatr, (1927]} 3 D. L. BR. 1087; 
(1927) 2 W. W. R. 607; 21 Sask. L. Mm. 
673.—CAN. 





sc. ——.]}—f?e SHERWIN 
Estate, Re LANGLEY Estatn, [1927] 
3D. L. R. 1098; [1927] 2 Ww. WwW. 
609; 21 Sask. L. R. 644.—CAN. 


PART XIII. SECT. 2. 


sd. Surviving parent.]—~ Although 
Domestic HKelations Act, 1927, c. & 
(Alta.), does not ha cc provide 
that where only one parent is living 
that parent shall be the guardian, the 
obvious inference from {its provisions 
is that so long as the surviving parent 
is a fit & proper person to have the 
guardianship, that parent is the 
‘guardian appointed or constituted 
by tho Act,” & the power given by 
sect. 64 to the ot. to appoint a guardian 
does not arise.-—-Ite DOmMESTIO RELA- 
TIONS ACT, 1927, Ke PULKABRKK, 
f1928}4 D.L. 1. 821; (1928) 3 WLW. R. 
323,—CAN. 


PART XH SECT. 5, SUB-SECT. 1. —A. 


se. Calcutta Supreme Court.]--On an 
application, made by the father to the 

igh Ct. in its original jurisdiction, for 
being appointed a guardian of the 
verson & property of tho infant, there 
eing no opposition on the part of any 
other relation of the infant :—Held: 
the Charter of the Supreme Ct. gave 
that ct. all the powers of the Ct. of 
Chancery in England & pruvided by 
clause 25 thereof that the Supreme Ct. 
should be authorised to appoint 
guardians & keepers for infants & 
their estater according to the order 
observed in Kngland. Since Guardian 
& Wards Act. 1390, 8. 3, saved this 
jurisdiction of the Chartered High (‘ts., 
this ct. had power to make the order 
asked for.—/7te TARUNCHANDRA GHOBH 
(1929), I. L. KR. 57 Calc. 533,--IND. 


PART XIII. SECT Pe SUB-SECT. 1.— 


1418 iii. -}—Guardians & Wards 
Act, VIII. of 1890, clearly shows that 
the ct. can exercise its jurisdiction to 
appoint a ian of the person of the 
minor even if he be coer of no 
P perty.—WaLTER bv. WALTER (1927), 


. R, 55 Cale. 731.— IND. 
m iL ——.}—Where the husband is 
domiciled in Alberta at the time an 
78. 





1751. ctdd. Annotation: 
(1927), 43 TD. da RR. 659, 


[1928] 
v 


pointed.” 


Te ee ee - - 


action for divorce ls begun the Supremo 
Ct. of Alberta has jurisdiction in such 
action to make an order awarding the 
custody of the children to the mother 
even though they have been removed 
by the father to a foreign state & are 
residing therein at the time of the 
appin. for the order; & will where the 
merits warrant it make Kuch an order 
wovided it appears that under the 
laws of said state the order will be 
recognised as vad by the cta. theroof. 

Gororrn ov. Gororrn, {1929} | 
DD. L. R. bts FL92’8) 8 We We. RR. 483 

sf. Not infant haring wntercat in 
property of undimdad  Mitacshara 
family ) - Guanip-U1 Tun oe KALA 
SIsaH (1908), 19 T. OT. Ro 447, PL 
IND 


PART XIII. SECT. 5, SUB-SECT. 2. 


sg. Consent of official guardian  W’ilh- 
drawal of.) -Re ADMINISFRAMON ACT, 
dee HWavpon, [1927] 2 2. Lb. R. 7473 
(1927) 1 W. W. &. 7387; 38 B.C, RR, 
325. -CAN. 


PART XIV. SECT. 1, SUB-SECT. 1. 


sh. Consent or authority of nert friend 
of afant plarunntiff Neceasily for.) ~- 
Ryan v. TRask (Alta.), [1926] 1 
W. W. R.772.--CAN. 


PART XIV. SECT. 1, SUB-SECT. 2.— B. 


gj. Action ounthout nert friend ~ 
Appearance by defendant - Wainer.}— 
The bringing of an action by an Infant 
without a next friend {is only an 
irregularity, which will be waived by 
an unconditional appearance by deft. - 
Huser vr. SZELES & SZELES, (1929) 3 
D bo. 193; 2 WwW. WwW, 1d; 23 
sS.L. R. 499. CAN. 


PART XIV. SECT. 1, SUB-SECT. 2. 
G. (b). 


1605 i. Power to compromise --If for 
benefit of infant.}—Pltf., an infant, 
suing by his next friend, was given 
judgment in the county ct for 6529 
damages & costa. Deft. tohi the next 
friend that he, deft., was sure to win 
on the appeal, & proposed a settle- 
ment. The next friend being alarmed 
by deft.’s statement signed au scttle- 
ment on the following day in the 
presence of deft. & the latter’s svulr., 
whereby, in consideration of the 
abandonment of the appeal, the judg- 
ment was reduced by §150 & deft. was 
given time for ite payment. On 

ft.aRapplin. an order was made 


945 


wlnrolation : - 
Whitehead, [1026] 2 KK. B. 880. 


without first citing the mother to show cause 
why such an appointment should not be 
made.—In the Goods of JENKINS (1869), L. R. 
LP. & D. 690; 381. J. P. & M. 72; 211. T. 
300; 33 5. P. 772. 


Proceedings. 


Mentd. Bennett +. 


Refd. Re Clayton’s Petn. 


1841. For “ Pitf.’s solr. ought to be appointed ” 
read “ Pltf.’s solr. ought not to be ap- 


confirming the settlement & setting 
aside the execution, On appeal there- 
from: -Held; the order should be 
set aside, TRUEN *, Bo7YNSKI, (1928) 
41) 1, Wt. 81, (1928) 2 W.W. i, 340: 
$7 Man. lL. R. 363.—- CAN, 


PART XIV. SECT. 1, SUB-SECT. 6. 


ak. General rule.J- Whore a suit 1s 
brought by aw minor pltf. to the know- 
ledge of, & without objection fromm, 
deft., & pif. becomes a major before 
tho suit is heard & decided, It Is not 
w nullity, & is matutalnable. - ruc 
Bint ov. KuokaAt Monpant (1927), 
I. qa K. 55 Cale. 712. IND. 


PART XIV, oer re aldiaaa 10. — 


h. Hfevad,, 4 A. Re 449. 


sl. Applications aa to property.) -On 
applications recone the property 
of infants costs must bo kept down & 
the cheapest & most expeditious pro- 
ceduro adopted. Where there Jn a 
cholee ay to the manner of proveduro 
& tho more expansive procedure is 
takon, the solr. can recaver only those 
costs Which would have been allowed 
him had the cheaper procedure been 
followed.—RoyaLn  Trosr Co. v. 
BONKALL, (1025])3 D.L. 1. 1415 (1925) 
ANG W.R 103; 19 Sask. L. R. 613.- ~ 


PART XIV. SECT. 2, SUB-SECT. 2.—~A. 


1818 |. Neressity for separate repre- 
sentation.}--SHAIK ABDUL KARIM 90. 
THAKURDAS THAKUR (1928), I. L. T', 
65 Calc. 1241.— IND. 


pl. - - -) JONES v. GIBBONS, 
aoe) $#D. LL. KR. 1067; 40 B.C. OR 
dd. 7 . 
PART XIV. SECT. 2, 
B. (a) 
sm. Infant for whom appearance not 
entered.]— Held: it le competont to 
pa be a curator ad lilom, to a pupil, 
called as dofender in an action, for 
whom eppearance bag not been entered. 
—DRUMMOND'’S TRUSTEES v. PREL'R 
TRUSTEES, (1929) S. C. (Ct. of Sess.) 
484.—-SCOT. 


PART XIV. SECT. 2, SUB-SECT, 2, — 
B. (a) i. 


peence 2. 


sn. Guardian responaible for document 
or transacturn on which act founded. | 
-VENKATABOMESWARA KAO v, LAKSII- 
MANASWAMI (1928), I. L. R. 52 Mad. 
275.—IND. 
60 


Cases 1952—2196. ENGLIsH AND Empire Dicrest SUPPLEMENT. 


1952. Add. Annotation :—Apld. Mansfield v. Robin- 


son, [1928] 2 K. B. 353. 


1961a. Liability to solicitor employed by him— 


General rule.]—-MARNELL 


1993. Add. Annotations :—Mentd. 


Re Acklom, 


Oakeshott v.- Hawkins, {1929] 1 Ch. 195; 


Vv. PICcKMORE 


(1796), 2 Hsp. 472; 170 BH. R. 424, N. P. 


Re Patten, 
Carlyon, [1929] 2 Oh. 276. 


Westminster Bank, Ltd. v. 


Part XV.—Wards of Court. 


Lanyon, Lanyon v. Lanyon (1927), 43 T. L. R. 


2027. Add. Annotation :—Apld. Greenway v. A.-G. 


(1027), 44 'T. L. R. 124. 


20380. Add. Annotation :—As to 


714. 


2167a. ——- ——-.|—_Re OLIVE (1863), 
567; 11 W. 
See, also, No. 735, ante. 


(1) Refd. Ke 


8 L. T. 


. 819. 


Part XVIl—Protection of Infants. 


2196. Add. Citation :—28 Cox, C. C. 43. 








PART XIV. one 2, SUB-SECT. 2. -- 


1856 i. Power to consent—'o decree.} 
——~KUMAR GANGANAND SINGH 0. MAHA- 
RATAN SUR RAMESHWAR SINGH BAA- 
pur, No. 19161, guat. 


PART XIV. SECT. 2, SUB-SECT. 56. 


1898 ii. ——.])—HEwerr v. Situ, 
{1927] s. A. 8. Rk. 338,.—AUS, 


PART XIV. SECT. 2, SUB-SECT. 7.—-A. 


1916 1. ——- Where fraud or colluaion 
can be alleged.) --A suit by a minor to 
sot aside a consent decree, on tho 
allogation that a fraud was practised 
not on the ct. but on hiluself, is main- 
tainable. 

It is the duty of a guardian ad lutem 
to bo as vigilant in guarding tho 
interests of the minor as he would be 
expocted to bo if his own interests 
wore involved, & the ct. will ordinarily 
relieve tho niinor from tho effect of a 
consent decree & give him an or ir 
tunity to defend the suit, if the guardian 
did nu more than put bis signature to 
a potition of compromise without 
considering for himself the question 
of benefit to the minor. But the ct. 
wil] not allow a minor to avoid a 
consent decree, if, in the circumstances, 
it considers that tho settlement was for 





the benofit of the minor.— KUMAR 
GANGANAND SINGH vo. MAHARAJAH SIR 
RAMESHWAR SINGH BAHADUR (1927), 
I. L. R. 6 Pat. 388.—IND. 


_& 1. ——~- Negligence of guardian ad 
litem.) —"' Grows neogligence.”” whic 
may be interpreted as culpable nogloect 
of the Interests of a miuor deft., on 
the part of his guardian ad litem will 
ent tle the minor to the avoidance of 
proceedings taken against him. The 
nogligence must be such negligence as 
leads to the loss of a right which, if 
the suit had been defended with due 
care, must have been successfully 
asrerted.——-BRIT Rasy ¢«. Ram SaARUP 
(1925), 1. L. R. 48 All. 44,.-—IND. 


PART XIV. SECT. 2, SUB-SECT. 7. —B. 


1922 fi. ——.J]—Crisbnorn v. ForR- 
STALL (1848), 5 I. Eq. R. 531. —IR. 

1922 iii. ——.]—A decree for a sale 
in a mtge. cause ought not to give the 
infant a day to show cause.—CLINTON 
v BERNARD (1844), Drury temp. Sug. 
287.-—IR. 

1922 iv. .J—A day to show cause 
ought not to be given to the minor.— 
HUTTON v. MAYNE (1846), 3 Jo. & Lat. 


586.—-IR. | 
-/-A final order of 





1922 v. 
foreclosure should reserve a day for 
infant deft. to show cause.—LONDON 
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& CANADIAN LOAN & AGENOY Co, », 
KEvrnetr (1881), 8 P. R. 489.—CAN. 

1922 vi. Infant need not show cause— 
Ontario practice. }—It is not now neces- 
sary in a judgment for foreclosure that 
a day should bo reserved for an infant 
deft. to show cause. The rights of 
infants are protected by the Official 
Guardian, who ip foreclosure actions 
has the ryzht to ask for a sale by the ct. 
Kemp v, BRATTIRE, [1929] 1 D. L. R. 
56; 63 O. L. R. 176.—CAN. 


PART XIV. SECT. 2, SUB-SECT. 10.— 


so. Official guardian—Defending as 
guardian ad litem—W here legal guardian 
capable of safeguarding wnfant’s righis.| 
—Although under Official Guardian 
Act, R. S. A. 1922, c. 22, the Official 
Guardian becomes a guardian ad litem 
on being served with the statement of 
claim in an action against an infant, yet, 
since by oP lying to the ct. he may be 
relieved of bis position as guardian ad 
ltem where there is a natural & legal 
guardian capable of safeguarding the 
nfant’s interests, ho incurs the personal 
liability for costs of an_ ordinary 
guardian ad litem where, instead of 
applying to be so relieved, he sees fit 
to defend the action.—SHEPPARD v. 
ROBINSON, [1928] 3 D. L. R. 347; 
[1928] 2W. W. KR. 235; 23 Alte. L. Rh. 
461.—CAN. 


me 


Vol. XXVIII.—Cases 14—118a, 


INJUNCTION. 


Part Il—dJurisdiction. 


14. Add. Annotations :—As to (1) Apld. Stevens ». 


Willing & Co., [1929] W. N. 53. Refd. Price 


v. Corpn. D’Energie De Montmagny, [1927] 


A. C. 863. 


20. Add. Annotation :—Apld. Rex Co. & Rex 


22a. 


Research Corpn. v. Muirhead & Comptroller- 
General of Patents (1926), 44 R. P. C. 38. 
-]—BEDDOW v. BEDDOW eae 9 Ch. D. 
89; 47 L. J. Ch. 588; 26 W. R. 57 





Annotations + Conall. igen London Ry. ». GN. Ry. (1883), 
8 


11 Q. B 


Ch. 


Beall (18 83), 20 
([1891} 2 Ch. 269 : Jackson v. Barry Hy., [1893] 1 Ch. 238. 


36. Add. Annotations :—Apld. A.-G. v. 


36a. 


92. 


: Thomas v. Williams (1880), It 
D. 43 7 Caate Hill Consolidated Gold Mining Co. v. 
Ch. D. 501; Bonnard v. Perryman, 


Add. Annotation :—Mentd. North Shipping 
Co. v. Rank (1926), 43 T. L. R. 82. 


Sharp 
(1930), 99 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 485. 

——.]—In an action by the A.-G. to 
restrain the breach of a statute, the ct. has 
jurisdiction to grant an injunction although 
the statute imposes @ penalty, for example, 
a fine, for the breach. The grant of an 
injunction is an additional or alternative 
remedy.—A.-G. v. SHARP (1930), 99 L. J. Ch. 
441; 143 L. T. 367; 94 J. P. 234; 46 





39. 


47 e 


TT. Tis 
913, C 
-idd. Annotations ;:- As to (2) Consd. A.-G. v. 
Sharp (1930), 99 L. J. Ch. #11. Refd. Hughes 
v. Satchell (1925), 134 L. T. 98. Generally, 
Refd. ote al Performers’ Protection Assocn., 
Lid. British International Pictures, Ltd 
(1930), 46 'T. L. R. 185. 

Add. Annotations:- -Refd. Preston v. Raphael 
Tuck, (1926) Ch. 667: Musical Performers' 
Protection Assoen.. Ltd. British Inter- 
national Pict ures, Ltd. (1030), 46 T. [18 486. 
Add. Annotation :—Apld. A.-G. ov. Sharp 
(1930), 90 1. J. Ch. 441. 


Add. Annotations :—Consd. A.-G. v. Sharp 
(1930), 909 L. J. Ch. 441. Refd. Musical 
Performers’ Protection Assoen., Ltd. v. 
British International Pictures, Ltd. (1080), 
407. I RR. 185. 

Add. Annotations: Apld. A.-Gi. 7. Sharp 
(1930), 90 1. 0. Ch. 441. Refd. Salisbury & 
Kordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Lid., [1927] 2 
K. B. 5663; Musical Performers’ Protection 
Assocen., Ltd. v. British International Pict ures, 
Ltd. (1080), 46 T. L. RR. 485. 

Add. Annotation :—-Mentd. ileal Merthyr 
Co. v. Swansea Corpn., [1029] A. O. 344. 


ae ; 74 Sol. Jo. 504; 28 1. GR. 


Part IIl.-- Interlocutory Injunctions. 


Add. Annotation :—Mentd. 
Manchester City Corpn., [1929] 1 K. B. 53%. 





Farnworth  »v. HAM & GLOUCESTER Ky. Co, (1844), 3 0. T. 
O.S. 317, 1. C. 
118a. -- -- —- .J—New Nimrop Co., Trp. v. 


105a. S. P. GREAT WESTERN Hy. Co. v. BoRMING- 





PART I. SECT. 1. 

9 i. Where court cannot enforce per- 
formance.j}—Law v. OTTAWA iy 
PuBLic ScHoon BOARD, ee 
D.L. R. 4838; 63 0. L. R.1.— 


PART II, SECT. 1. 
sa. General rule.}—The discrotionary 
power to grant an injunction must be 
exercised reasonably & in rt vouat 
with well-established prin oT 
Pratr v. Scueveck (Sask.), [1 26) if 
D. L. R. 1169; [1926] 3 W. W 


ol OS 
———, }+—-K aULBACH v. BOYLAN 
cagder 1 EB.) L. R. 136.— GOAN. 


PART HI. SECT. "4, SUB-SECT, 1. 


Sananon vy —— Alternative method of 
per jp ta ete in the 

out of certain oO 
carrying 03 use of DF onion rilla, 
which caused a noise, continuously 
durmg ordinary business hours, of so 


deafe nature as to make it 
tical ‘impossible for business to 
cacied on tr a building owned by 


pitt. co. D te the protests “ the 
co., no effort Mt teen made by defts. 
to oonduct their operations during 
hoprs whew business would not be 
r during ordinary business 
nour in ‘some less nots sate a Suoh 
an alternative metho 
though only at an tocrease in the yeast 





— 





— “~ 





& duration of the operations -—/eld : 
defts, were bound to take, & had not 
, taken, all reasonable precautions to 
nuinimisne the nuisance created by them 
& the injunction showd be coutinuer 
until the bearing of the suit to restrain 
the use of the drills during certain 
speciiied hours.—-Dainy TELEGRAVH 
«+» LTD. ». arigra ae 28S. R, 
N; S.W. 291; 45 N. . WN. 48. — 


Peat il. — ————. } —CUMBEERLANI COAL 
Ry. Co. v. MoDouuaLL (1911), 9 
i L. R. 204. —CAN. 


Pare II, SECT. pi SUB-SECT. 2.—B. 


——. -— PR Sc WEVECK 
{1926} 4 D. LL. R. 1169; {1926} 
. R. 657.—CAN. 


PART III. SECT. 1, SUB-SECT. 2.—C. 


17 xxi -}—The Apatco, 
Ltd., gave a debenture to M to secure 
@ certain sum, constituting a floating 
chargo over all the assets of the oo. 
present or future, & prohibiting the 
creation of any mtge. or charge 
priority ue mae a eenarne the co. 


(Sani 


(nn 


gave 4 W. to secure 
portion off the hage-morieyot certain 
goods sold to it by W., & constitu 

@ floa oharge over the assets #0 
sold. = een, Ww recovered 6 
Ph eo. for portion 
of t, money secured by his debenture 
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ee 





De etmemaamemenananadied 





{ & issued execution, under which the 


aherit? seized goodra «af the co. 
clatmed the goods & the sheriff inter- 
leaded. M. then instituted a sult 
0 restrain the sale of the goods by the 
aheriff: Jield: an injunction should 
bo granted to restrain the sale for seven 
days, with leave to either party to apply 
fer the ap pupument of a receiver or 
recelvors of the goods, to which they 
were respectively vata Yee tll! the 
hearing of the ca THIEAON v. 
WAKLEN (080 )e 28 ry hh. N. S. W. 189; 
45 N.S. W. W.N. 47.--AUS. 


PART III. SECT. 1, SUB-SECT. 2.—D. 
ft. —— Injury Te aie 7 Pi a 
ETO. v A.-G., [1927] I. ft. 569.—IR 


ert) ak SECT. 1, SUB-SECT. 2. --E. 
-J— Moore, ETO. v, 
recs (19271 ce lt. 569. —IR. 

117 xvii. ——.J—DEFORKAT PHONO- 
FILM OF CaNaDa, LYD. v. FAMOUS 
PLAYERS CAWADIAN OOHP., ee J 
Do. HK. g0Ls 31 Que PP. 3. 275 
CAN. 


PART UL. sa i eeerene 3.— 
» (a). 

sb. Injunchon ay aan contunuation 
of wlsyal course of conduct.}—Water 
Clauses Consolidation. Act, 1897, & 
subsequent legislation in lieu thereof, 
requires that grants of use of water 
thereander shal) be clrenmscribed in 


Cases 118a—371. 


PERUVIAN Pactsic Ry., Lrp., INTERNATIONAL 
CONSTRUCTION & FINANCE SYNDICATE, LTD. 
& CRANKSHAW (1907), 51 Sol. Jo. 737. 


EnGLisH AND Empree Diaest SUPPLEMENT. 


178. Add. Annotation :—Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 


171. Add. Annotation :—Folld. Wall v. Exchange 


Investment Corpn., [1926] Ch. 143. 


Part IV.—Perpetual Injunctions. 


199. Add. Annotation :—Refd. Gottliffe v. Edel- 


ston, [1930] 2 K. B. 378. 


206. Add. Annotation :—Mentd. Attwood v. Llay 


208. Add. Annotation :—Mentd. Drabble v. Hyco- 


lite Manufacturing Co. (1928), 44 T. L. R. 


264. 


Main Collieries, [1926] Ch. 444. 


Part V.-—Mandatory Injunctions. 


259. Add. Annoiution : —Mentd. Grant v. Edmond- 


son (1930), 143 L. T. 749. 


267. Add. Annolation :—Mentd. Cohen wv. Roche 


(1926), 05 L. J. K. B. 946. 


L Tv; 6. 


270. Add. Annotation :—Aa to (1) Consd. Howard, 
Flanders v. 


Maldon Corpn. (1926), 1385 


298. Add. Annotation :—Refd. Grant v. Derwent, 


[1929] 1 Ch. 390. 


Part VIl.—-Injunction quia timet. 


315. 
(1030), 989 L. J. K. B. 587. 


816. 


$82. 


Add. Annotation :—Consd. Peech ». 


Add. Annotation :- Mentd. Attwood v, Llay | 339. 
Main Collieries, [1926] Ch. 444. 


825. Add. Annotation :-—Refd. Farnworth ». Man- 
chester City Corpn., [1929] 1 K. B. 633. 


Add. Annotation :—Retd. Graigola Merthyr | 369. Add. Annotation :—Consd. Peech v. Best 
Oo. v. Swansea Corpn., [1928] Ch. 235. 


Best, 





386. Add. Annotation :—Refd. Graigola Merthyr 

Co. v. Swansea Corpn., [1928] 

Add. Annotation :—Refd. Graigola Merthyr 

Co. v. Swansea Corpn., [1928] Ch. 235. 

862. Add. Annotation :—As to (1) Refd. Graigola 
Merthyr Co. v. Swansea Corpn., [1929] A. C. 
344 


h, 235. 


(1980), 99 L. J. K. B, 537. 


Part VIl—-Damages in lieu of or in addition to Injunction. 


$70. Add. Annotation :—-Mentd. Light v. 


[1926] 2 K. B. 2388. 


- ee — a ~ 


the manner in which the licences held 
by deft. co. are circumscribed ; said 
HMoonces provide that the territo 
within which the power to be generate 
by the use of the wator thereby granted 
may bo sold, bartered or oxachanged is 
an area within 50 infles of Rossland. 
Therefore the continuance of an intertm 
injunction. restraining deft. co. from 
cutting off said power, which it had 
been supplying to a co. beyond sncbh 
areu, was refused, since it would require 
it to continue an illegal course of 
conduct.—GRANBY CONSOLIDATED MIN- 
ING, SMELTING & POWER Co, v. WEST 
KOOTENAY POWER & Liiva Coa., (1928) 

be 24: (1928) 3 W. WLR 
3015 affd., 11929) 2b. L. R. O51, 2 
W. W.t. '470,—CAN. 


PART III, SECT. 2. 

194 1. Whether granted after deciston— 
To preserve property penne appeal. |— 
Injunction to preserve rights pending 
an appeal, granted.— PREV EDOROS 1. 
Cpr plat i (B.C,), 11927] 3 W. W. RR. 


PART IV. SECT. 1, SUB-SECT. 2. 
201 x. ——.}—COCKRURN t. EAGER 
(1876), 24 Gr. 409.—CAN, 


PART IV. SECT. 1, SUB-SECT 4. 


217 vi, ——- ——-.]—The ot. will not 
grant an injunction to restrain the 





West, | 371. 


rr rere enn enmpenns <meta 


breach of a contract for the sale & 
dolivery of future chattels, expressed 
in an affirmative form, even though 
the contract so expressed involves a 
negative in substance, in a case where 
damagos would be a complete remedy, 
where the contract is of such a nature 
that it cannot be specitically enforced, 
& where payment for the goods in 
question bas not been made.—Woop 
t. CORRIGAN (1928), 28 S. R. N.S. W. 
492; 45 N.S. W. W.N. 134.—AUS. 


PART V. SECT, 2. 

240 ii. -}—To entitle 
pie te a mandatory Injunction on an 
ntearlocutory application he must make 
out a strong yrimd facte case to the 
right which he asserts & for active 
interferences by the ct. If his right ts 
reasonably clear, & particularly if 
there oxists an urgent & paramount 
necessity for the injunction in order 
to prevent serious damage to pltf., the 
injunction will issue before trial.— 
PRatT_v. SCHEVECK (Saak.). [1996] 4 
pn Pye 1169; (1926) 3 W. W. BR. 657. 


PART V. SECT. 3. 
ed. Injunction to remove dark ie 
GILPINVILLE, LTp. p. DUMARESQ (N. S.), 
1927] 2 D. L. BR. 730.—CAN. 
PART V. SECT. 4. 
267 i. ——.}—Mandatory injunction 
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eerie mote 





Add. Annotation :—As to (1) Apld. Coplovitch 
v. Williams (1929), 73 Sol. Jo. 484. : 


ee ee 


refused, where the injury complained 
of was capable of being compensated 
by a small moucy payment, & it would 
be oppressive to grant a mandatory 
injunction.—CARPET IMPORT Co., LTp. 
es aTH & Co., LTY., {1927 N.Z L. R. 

267 fii. ——— }—A person cannot ask 
the ct. to sanction his wrongful act & 
allow him to pay monetary compensa- 
tion only. e may be compelled to 
undo his wrongful act. But cts. in 
India have a wide discretion in granting 
mandatory injunctions, & as a rule 
snch injunction will not be granted if 
the injury to pltf.'s legal rights is small, 
monetary compensation can be esti- 
mated, aud is small, the granting of 
injunction Is oppressive on deft. & 
specially if there is delay on pltf.’s part 
in protesting against the injury or in 
filing the suit.-— Dawson ec. ROUHAE 
ZaNani RBeacu (PRINCESS), (1928), 
I. L. R. 6 Ran. 456.— IND. 


PART VIL SECT. 1, SUB-SECT. 1. 


ted by a statute which im 
penalty not recoverable at the action 
of the person feved. Where the 
ot. found that . were entitled to 


Vol. XXVIII.—Injunction. Cases 388—706. 


888. Add. Annotation :—Refd. Bhagchand Dag- | 408. Add. Annotations :—As to (1) Apld. Price v. 


dusa Gujrathi v. Secretary of State for India Hilditch, [1930] 1 Ch. 500. Refd. Horton’s 
in Counall (1927), 43 T. L. R. 617. Estate v. Beattie (1926), 42 T. L. R. Tl. 
Generally, Refd. Farnworth v. Manchester 

401. Add. Annotation: —Consd. Rely-A-Bell City Corpn., [1929] 1 K. B. 533. 


Burglar & Fire Alarm Co. v. Eisler, [1926] Ch. | 415. Add. Annotation :—Mentd. Price v. Hilditch, 
609. {1930} 1 Ch. 500. 


- - 


Part VIll.—Effect of Conduct of Parties. 


464. Add. gpa sian ‘—Refd. Lynde v. Nash, | 551. Add. Annotation :—Refd. Grant v. Derwent, 


[1928] 2 K. B. 9 (1928) Ch. 902. 
568. Add. Annotations :—Consd. Marbé v. George 
469. Add. Annotation :—Refd. A.-G. v. London & 
Edwardes (Daly’s Theatre) (1027), 06 1. J. 
RCETy ne ha Hlectricity Authority, kK. B. 980. Apprvd. Llerbert Clayton & Jack 
Waller, Ltd. ». Oliver, [1930) A. C. 209. 
507. Add. Annotation :—Refd. Aldridge v. Wright, | 572. Add. Annotation :- Consd. Marbé v. George 
[1929] 2 K. B. 117. ae (Daly’s Theatre) (1027), 96 Le J. 
<. B. 980. 
511a. ——— Encouragement by plaintiff.|—Coprro- 
‘ 574. Add. Annotation :--Consd. Iluntoon Co, v. 
YIECH Oy WIELTAMS (1020), 79 Sol. Jo. .464. Kolynos (Incorporated), [1930] 1 Ch. 628. 
544. Add. Annotation :—Mentd. Grant v. Edmond- | 579. Add. Annotation :—Consd. Hyman v. Lfyman, 
son, [1930] 2 Ch. 245. [1929] A. O. 601. 


Part IX.-—Against whom Injunction may be Granted. 


585a. Public official.}; REx Co. & REX RESEARCH | 608. Add. Annotution :-- Refd. The Jupiter (1027), 
CORPN. v. MUIRHEAD & COMPTROLLER- 137 LL. T. 333. 
GENERAL OF PaTENTs, No. 842a, post. 





Part X—Matters in respect of which Injunction may be 
Granted. 


618. Add. Annotution :—<As to (1) Refd. Peech v. | 675. Add. Annolation: Refd. Torbay HWotel v. 


Best (1930), 99 L. J. K. B. 537. Jenkins, [1927] 2 Ch, 225. 
629. Add. Annotation :—Refd. Express thd Co. | 677a. -——.] Where a breach of a restrictive 
v. Jackson (1929), 90 L. J. K. B. 18 covenant causes substantial damage the ct. 
638a. Enforcement of contract contrary terms has no discretion to award damages in Jieu 
thereof.] — Injunction refused. —- SAVAGE of a mandatory injunction. ‘This rule applies 
Soutu AFRICA, LTD. v. LONDON EXHIBITIONS, whether the covenant is broken by the 
Lrp. (1899), 43 Sol. Jo. 781. original covenantor, or by an aria : isn 
649. Add. Annolution :- Consd. fe Wait, [1927] } notice. — ACHILLI v. TOVELL, [102 ‘h 
eae iin ait 24%; 06 L. J. Ch. 493; 137 1. 'T. 8055 71 


Ch. 606. le 
674, Add. Annotations :—Mentd. Lord Strathcona Sol. Jo. 745, 
S.S. Co. v. Dominion Coal Co., [1926] A. C. | 706. Add. Annotations :- Refd. Lord Strathcona 


108; Price v. Corpn. D’Energie De Mont- S.S. Co. v. Dominion Coal Co., [1926] A. C. 
magny, {1927} A. C. 363. 108; Rely-A-Bell Burglar & Fire Alarm Co. 
damages because deft. cv. operated | (1904), 10 B. C. R. 291.—CAN. 13.—AUS. 


motor vehicles over routes to which 
pitfs. had been ven a certificate | PART X. SECT. 2, SUB-SECT. 3.—A. | PART X. SECT. 2, SUB-SECT. 3.-— 
» (b) 


var ey gia a8 oie pgs te ak. Enforcement uf agreement to delicer 
amount of money ein by the oo, , Produce to company. }—Hy the arts. of 655 iv. ——— ae of agency.) - 
while so opera for compensation, | 24#0cn. of a co., whose business was | The contract in question which was 
& that this amount be be paid as damages. | t° market the fruit grown by Ita | between a fruit grower & certain 
pak pee SBURY v. RLAND MoTorR | Members, it was provided that cach | assocps. for the marketing of tho 
Bus Co, (1928), 54 a 3 7.—CAN. meuiber should deliver to the co. | grower’s crops was held by the ct. to be 
: nincty-five per cent. of his frnit nothing more than a contract of agency 
I mediately ter variety | not to specifically enforced by way 
PART IX. SECT. 3. immediately af each — variety | it 
General rule.}—An injuncti thercof should be ready, suitable & ; of injunction or — receivership. -—- 
ao is in the nat — 7) ion” fit for harvesting or picking but not | KELOWNA GROWER’ EXcnaNngg y" 
will nly be cranted tn i OE | later than a certain date in each year: {| OKANAGAN UNITED GROWKIs v. 
wil pre ted personam, —Held: the obligation imposed on Cage IERAY (1922), 10D. Le BR. 865 | 
ahs ary against any person | each member of the cv. was not ove in | (1922) 3 W. 1115.—CAN. 





® party @ action.— MOORE v. | respect of which the ct. should at the 
AG, (1930) ME ite 71 —AR. ane of the £2. grant an injunction. woo Me ee Et ve Caxapian 
—PsKENHAM UIT i ATIONAL Rs . BR. : 
PART X. SECT. 2, SUB-SECT. 32. Crospy, [1925] V. L. R. 273 35 | (1928) 1 W. W. . 940; 37 Man. L. BR. 
631 v. ———.}-—CHRINTIE v. FRASER a L. R. 386; 31 Argus L. KH. 79.—CAN. 
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Cases 706—-830a. 
v. Eisler, [1926] Ch. 609; Re Wait, (1927] 
1 Ch. 606. 


718, Add. Annotation :—Refd. Lord Strathcona 

wan Co. v. Dominion Coal Co., [1926] A. O. 
08. 

716, Add. Annotation :—Folld. Rely-A-Bell Burg- 
lar & Fire Alarm Co. v. Eisler, (1926] Ch. 609. 

717. Add. Annotation :-—Refd. Crediton Gas Co. v. 
Crediton U. C., [1928] Ch. 447. 

720. Add. Annotation :—Apprvd. Lord Strathcona 
8.8. Co. v. Dominion Coa] Oo., [1926] A. C. 
108. 

722. Add. Annotation :—-Mentd. The Penelope, 
[1928] P. 180. 

724. Add. Citatione :—05 L. J. P. C. 71; 134 
L 81 Com. Cas. 80; 16 Asp. 


. 227; 


M. L. O. 586. 
Add. Annotations :—Distd. Ontario Jockey Club 
v. McBride, [1927] A. C. 916. Mentd. Torbay 
Hotels v. Jenkins, [1927] 2 Ch. 225. 

730a. «] —- WILLIAMS v. WILLIAMS (1817), 3 
Mer. 157; 86 BD. R. 61, L. O. 


Annotations :-——Consd. Morison v. Moat (1851), ® Hare, 241. 
Mentd. Green v. Church (1823), 1 L. J. O. S. Ch. 203. 


785. Add. Annotation :-—Refd. Behnke v. Bede 
Shipping Co., [1927] 1 K. B. 649. 

750. Add. Annotation :—Consd, A.-G. v. County of 
London Electric Supply Co., [1926] Ch. 542. 

755. Add, Annotation :—Consd. Salisbury & Ford- 
ingbridge District Drainage Board ». Southern 
Tanning Co. (1920), Ltd., 1927] 2 K. B. 566. 

785. Add. Annotations :—-Apld. A.-G. v, Sharp 
(1980), 099 L. J. Ch. 441. Refd. 2. v. Grain, 
Ez p. Wandsworth Grdans., [1927] 2 K. B. 205. 


800. Add. Annotation :—Refd. Notley v. Birming- 
ham (Bishop) (1930), 99 L. J. Ch. 305. 
807. Add. Annotation :—Apld. Wing v. 
. (1928), 44 T. L. R. 258. 
808a. Cancellation of affiliation.) — Injunction 
ce v. BURN (1028), 44 T. L. R. 
Add. Annotation :—-As to (8) Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1980), 
46 T. L. R. 486. 
Add. Annotation :—Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
oe Pictures, Ltd. (1930), 46 T. L. R. 
829. Add. Annotation :—Refd. Putsman v. Taylor, 
{1927} 1 K. B. 637. 


ER EN ETE 





Burn 





811. 


813. 





PART X. SECT. 4, SUB-SECT. 1,--- 
A. (a). 


el. Jo restrain uleyal act — Une 
authorised acts of acrvant.}— The ct. 
will not grant an interdict restraining 
the co, from doing certain illegal acts 
on tho mere ground that a servant of 





aerated 


that, when sell 





bossed with the name of a firin of 
water manufacturers. The 
munufacturers intimated to the grocer " 


aiways retained the propert 
bottles, & that, in using their bottles 
without their consent, the 


EnauisH AND Empire Dicsst SUPPLEMENT. 


820a. ——.]—The first deft. entered 
the service of pltfs. as a traveller under an 
agreement by which he agreed that he would 
not at any time thereafter ‘‘ divulge or make 
known any of the trusts, secrets, accounts, or 
dealings of or relating to’’ pltfs.’ business. 
Upon leaving pltfs.’ service, he entered the 
service of the second defts., who knew of 
the terms of the above agreement, & he kept 
a list of pltfs.’ customers in the district in 
which he travelled & di ed to @ consider- 
able extent to the second defts. the terms 
upon which pitfs. did business :—Held : 
pits. were entitled to an injunction against 
oth defts., an order for delivery up of papers 
& books & damages.—SumMmers (WILLIAM) 
& Co., Lrp. v. Boyce & Kirymonp & Co. 
(1907), 97 L. T. 505; 23 T. L. R. 724. 


830a. ——- -J—In 1909, V. & Co., defts. 
in an action, were endeavouring to perfect 
a system known as the ‘‘C. A. V.”’ system, 
for lighting motor cars by electricity, & the 
A. 1., Ltd. who were pltfs., were licencees 
of patents for a dynamo suitable for the 
electrical lighting of motor vehicles. The 
parties, with a view to utilising pltfs.’ dynamo 
in connection with the ‘‘C. A. V.”’ system, 
agreed for one year that pltfs. should give 
. defts. the ‘sole selling agency’’ for the 
dynamo, which was to be supplied at cost 
price ; defts. were to use their best endeav- 
ours to introduce & sell the dynamo, & were 
not to become directly or indirectly interested 
in the sale of any other dynamo, & the parties 
were to mutually communicate improvements 
in such dynamo. Defts. were to be allowed 
& commission of 10 per cent. on cost price, 
& the ultimate profits were to be equally 
divided, but the agreement was not to 
create a partnership. Defts. during the 
pendency of the agreement received certain 
testimonials. After the termination of the 
agreement, pltfs. brought an action to restrain 
defts. from using or publishing these testi- 
monials, & moved for an interlocutory 
injunction :—Held: defts. were sole pur- 
chasers or sole consignees of pltfs.’ goods 
upon special terms, that there could not be 
implied from the agreement a _ contract 
between the parties, that all information of 
which defts. became possessed during the 
pendency of the ent should not 
afterwards be used by defts. for other pur- 
poses, & that a fiduciary relationship had not 














hirtory of each hottle tendered to him ; 
interdict refused.—LuircH & Co, Lian. 
LEYDON; Bark & Co., LTD. Ut. 
MACULOGHEGAN, (1930) S.C. 41; affd, 
417 T. LL. ., 81 H. L.— SCOT. 


their waters, they 
y in their 


grocer was PART X. SECT. 6. 


the oo. has committed such acts when | participa in the illegul use of their am. To restrain director d> employee 
the co. not only has not authorised propor y,, The grocer having ignored | from acting ap wines. ke 
ch acts, but has expressly pro- | their intimation, the manufacturers | canr ormer customers. }——The fact 


su i 

hibited its servants from doing the | sought interdict 
acts complained of.—GoLDamip = v. 
SOUTH AFRICAN AMALGAMATED J EWIKH 


Press, LTrp., {1929] A. Dd. 441.— 5S. AF. 
PART X. SECT. 4, SUB-SEOT. 1.— 
A. (b). 


un. Add “ (1914), 80 B. C. R. 215.” 


PART X. SECT. 5. 

810 v. A grocer hept 
on bis preinises a soda water fountain, 
from: which he filled sropty aerated 
water bottles tendered him by 
members of the public. Among 
bottles so tendered were some em- 


circumstances in 


to the 
bottles :-—Held: 


acquiring a ht 


facturera’ bot 








the property of 
manufacturers 


950 


agains 
thoir bottles. After a proof as to the 


facturers allowed to their customers & 
public possession of their 


public were not precluded from 
» & the tendering by 


members of the public to the grocer of 
bottles eanhomed with 


manufacturers, 
the grocer was under no duty to the 
to inquire in 


t his use of 


asmng fi 

thet deft. had been a director & 
employeo of pltf. co. held not to entitle 
it to an injunction restraining , 

he had ed his employment, from 
carrying on a rival business for himself 
or from canvassing customers of the 
co. with whom he became ac nted 
during such employment, where he 
had not taken away any written lists 
or other ma ls to th 

ed by in 


which the manu- 


members of the 


to use the manu- 


e 
co.’s business & ob the 
course of his employment, although he 
continued to hold in the mere legal 
sense position as director. 

Warre’s Avro TRANSFER, LTD. vt. 
Watts, (1928) 3 W. W. R. 649.— CAN, 


the manu- 
te th 


S cemenal 


to the 


835a. — 


es 
839a. 


842a. 


852. 


858a. Conversion of goods—Perishable goods. |— 





been established between the parties as would 

have existed had defts. Baan in fact pltfs.’ | 
ts.—ACCUMULATOR INDUSTRIES, LTD. v. 

cae ERVELL (CO. A.) & Co. (1912), 29 R. P. C. 





Mining report.)|—NrEw Nimrop 
Co., Lip. v. Peruvian Paciric Ry., Lro., 
INTERNATIONAL CONSTRUCTION & FINANCE 
SYNDIOATE, Litp. & CRANKSHAW (1907), 51 
Sol. Jo. 737. 





— - 


; — Particulars.]—- PItf. 
in this action claimed an injunction to 
restrain deft., who had been in pitf.’s 
employment as works manager & chemist, 
& who during his employment had 
acquired knowledge of secret’ processes 
for the manufacture of various articles 
made of rubber sponge by pitf., from dis- 
closing such processes. Deft. on this pro- 
cedure summons asked for further & better 
particulars of the secret processes :-- Held: 
deft. was entitled to such particulars, but 
that they must be disclosed only to three 
experts not trade rivals of pltf., deft. himself 
& his ak advisers, & the order must be mn 
such a form as to prevent the persons tu 
whom the secret processes were communi- 
cated from disclosing them, & copies of the 
particulars must be returned to pltf. when the 
proceedings were closed.--SoRBO RUBBER 
SPONGE Propucts, Lrp. v. DEFRIES (1930), 
47 R. P. C. 454. 


Against public official.|—-Where a pub- 
lic officer, e.g., the Comptroller-General of 
Patents, claims the right to disclose informa- 
tion to the public which pitf. in an action is 
prima fucie entitled to withhold trom pub- 
licity, it is proper to restrain that publhwe 
official from taking a step which would result 
in that information being disclosed.—REx 
Ca, & REX RESEARCH CORPN. v. MUIRHEAD 
& COMPTROLLER-(ZENERAL OF PATENTS (1926), 
96 L. J. Ch.121; 136 L. T. 568; 44 2. PLC. 3s. 


Add. Annotation: -Mentd. Lowther t 
Harris, [1927] 1 K. B. 393. 





-—— 





Plitfs., who were an American co., carried on 
business as exporters of fruit. Thev had 
been exporting fruit from Colombia for many 
years, & they had a large number of contracts | 
with the growers of bananas & dealt with 
about 97 per cent. of the exportable bananas 
in that country. Under those contracts the 
bananas which were to be sold to pltfs. 
became the property of p)tfs. as svuon as they 
were severed from the trees. Defts. im- 
ported into England a cargo of bananas, 
under contracts which they had made with 
a co-operative society formed by some of the 
banana growers in Colombia, who desired 
to break down plitfs.’ monupoly & find | 
another outlet for their produce. Pitfs. | 
claimed that 2,041 stems of bananas, an | 
unidentified part of the cargo salt eb by | 
defte., were from growers with whom pltfs. | 
had contracts, or were from estates covered | 
by those contracts, & they cubtained an | 
interim injunction restraining defte. from | 





ee. 


Vol. 


904. 


906a. 
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converting to their own use or otherwise 
dealing with or in any way disposing of 
bananas, the property of pltfs., save by 
delivery of the same to pltfs. or their agents : 
—Held: the order for an interim injunction 
was unsatisfactory & embarrassing, because 
(1) the bananas were perishable; (2) tho 
order did not identify the bananas, dealings 
in which it was sought to restrain; (8) it 
did not order delivery to plitfs. The order 
must be varied by ordering the sale of a 
specified number of bananas to be selected.- ~ 

NITED Frouir Co. t. FREDERICK LYYLAND 
& Co., rp. (1080), 47 T. 1. R. 385) 74 Bol. 
Jo. 735, C. A. 


Add. Annotation: Aa to (2) Refd. Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Victures, J.td. (1930), 
46 T. La. RR. 485. 

Add. Annotation :—Refd. Tolloy v, Fry (J. 8.) 
& Sons (1929), 40 T. L. R. 108. 

-|—A suciety, compused mainly 
of architects, was formed into a co. limited 
by guaranteo under Cos. Acts. By its arts. 
of assocn. membership of the society was 
open to persons quahfied in certain ways 
approved by the council of the society, & 
paying a certain entrance fee & yearly 
subscriptions; & members were authorised 
to use the letters ‘‘ M.S. A.” as a professional 
designation. Deft., who was an architoct, 
but had never been & was not a member 
of the socicty, used the letters ‘' M. 8. A.” 
as a professional designation. The society 
brought an action against hizo for an injunc- 
tion, which he did not defend, & by its state- 
ment of claim alleged, among other things, 
that the continuous & exchuive use of the 
letters by its members had given the letters 
a deflmte meaning & value in the minds of 
the public, & the use of them by unauthorwed 
persons would damage the society. On 
motion for judgment in default of appear- 
ance :—Held: plitfs. were not entitled to an 
injunction.—SoOcrETY OF ARCHITECTS v. KEND- 
Rick (1910), 102 1. T. 526; 267. T. Wt. 433. 








906b. Use of professional designation implying 


membership—Of professional Iinstitution.|- - 
Pitf. society was incerporated in 1885, 
under Cos. Act, 1867, as a co. not for gain 
without the use of the word ‘‘ limited ” 
under licence of the Board of Trade. In 
1886 pltf. suciety recommended its members 
to adopt as their professional designation the 
use after their names of the term ‘ Incor- 
porated Accountant.” By 1905 that designa- 
tion had come to mean to that section of the 
public who had dealings with accountants 
a member of the society, which, by its system 
of tests & examinativns, had conferred upon 
its members the valuable privilege of a 
recognised status for ability & integrty. 
In that year deft. association was incorporated 
under the Cos. Acts as a co. limited hy 
guarantee. Shortly after its mcorporation 
its council recommended its members to 
adopt the designation ‘ Incorporated 
Accountant’ with the addition of the 
abbreviation ‘* Lon. Assucn.’’ In an action 


fi. 8. P. Canap wic Ky. Co, ship-—Of  profeasiunal anetitution-—- 
PART X. SECT. 8, SUB-SECT. 4. |, Ciroanr (1887) 9 Man. Le K 37. — | “O, A."}— INSTITUTE OF CHARTERED 
equity ria? Sera Hine he Me OST ED. Lele fonds (idet) 
le OOPER v. AMILTON LAMY, » da Lhe : HP 
(190 ity hee L. R. 27; 2W.L. R. PART X. SECT. 14, SUB-SECT. 2. | 2W. w R. 106; 36 Man. L. &. ae 
194.—CAN. 906 i. Use of letters implying member- | CAN. 


Cases 906b—1000. 


by pltf. society against deft. assocn. & G., 
one of its members, claiming (a) an injunction 
to restrain G. from using in connection with 
his business of accountant the designation 
‘incorporated accountant,’ & (6) an injunc- 
tion to restrain deft. society from holding out, 
by advertisements or otherwise, that its 
members were entitled to use such designa- 
tion: — Held: the designation ‘‘ incor- 
fanaa accountant ’’ was a fancy & not.a 

escriptive term, & had come to denote 
membership of the society, &, therefore, that 
the unauthorised use of it inflicted an injury 
on pltf. society, in respect of which it was 
entitled to maintain an action. Pltf. society 
had a pecuniary interest in preventing deft. 
assocn. from attempting, by representations 
& inducements held out to members of the 
professions, to reduce the status of pltf. 
society by conferring improperly an indica- 
tion of that status. Pltf. society was entitled 
to the injunctions which it claimed. 
—SocieTry or Accountants & AUDITORS 
» Goopway & LONDON ASSOCN. OF 
ACCOUNTANTS, Lrp., [1907] 1 Ch. 489; 76 
L. J. Ch. 384; 96 L. T. 826; 23 T. L. R. 


286; 51 Sol. Jo. 248. 
Annotation :—Distd. Socicty of Architects v. Kendrick (1910) 
102 L. T. 526. 
906c. ——— -———- After expulsion.]—Deft. took 


976. 


981. 


986. 


greene erect erm 


937 vil. ——.—-In 1883 W. boing 
selzed of certain lands, conveyed half 
thereof to G. in 


same by metes & bounds, &, after- | t-, MornIsON (1885), 9 O. R. 
wards, died, having dovised the other | CAN. 
half to M. There was a bouso on the 


lands in question so situate that half 
of it was on the portion 
& half on the 

9 epecitic mention of the house was 


honours at the final examination for membé¢r- 
ship of the Institute of Chartered Accountants 
in England & Wales. but he was afterwards 
adjudicated a bkpt. & was excluded from 
membership under the provisions of the 
charter of the institute. After his exclusion 
deft. continued to use letter-paper headed 
‘“‘Wonours Final. Institute of Chartered 
Accountants.’’ In an action by the institute 
for an injunction the evidence was that this 
heading conveyed the impression that deft. 
was still connected with the institute :— 
Held: though deft. was entitled to statc 
that he had obtained honours in the examina- 
tion, the institute was entitled to an injunc- 
tion against his making the statement in 
such a way as to lead to the belief that he 


9238a. 


927. Add. 
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was a member of the institute or was con- 
nected with it.—INSTITOTE OF CHARTERED 
ACCOUNTANTS OF ENGLAND & WALES v. 
HARDWICK (1919), 85 T. L. R. 342, O. A. 





Misrepresentations—-As to what took 
place in court.|—-GiLterrez SAFETY Razor, 
Lrp. v. PELLETT, Lrp. (1909), 26 R. P. C. 588. 


Annotation :—Mentd. Re William 
Thomas Shipping Co., Dillon (H. W.) & Sons, 
ee ae Co., Re Robert Thomas, [1930] 


928. Add. Annotation :—Dbtd. R. v. Payne, [1896] 


1 Q. B. 6577. In my opinion, in some 
instances, the cts. have gone rather too far 
(LORD RUSSELL, C.J). 


929a. Publication by newspaper—Commenting on 


matters in dispute.]|—GuILDING v. MOREI. 
BROTHERS, COBBETT & Sons, Lrp. (1888), 4 


T. L. R. 198. 
Sect. 30.—OTHER PURPOSES. 


959a. Bottles of manufacturer marked with name — 


Whether refilling by another person re- 
strained.]—Applts., who were manufacturers 
of aerated water, marked their name on the 
bottles & claimed an exclusive right of 
propery in them. Resp. was a grocer who 

ad no contractual relationship with applts., 
& he had in his shop a soda fountain by 
means of which he supplied customers with 
aerated beverages for consumption off the 

remises. The customers had to bring a 

ottle or other receptacle, & in practice 
resp. filled it without examination & without 
inquiring into the customer’s right to use it. 
Occasionally applts.’ bottles were used in 
this way. In an action by applts. against 
resp. to restrain him from receiving from 
customers bottles marked with applts.’ name 
for the purpose of filling them with beverages : 
—-Held: there was no duty on resp. to 
ascertain which bottles were applts.’ property, 
& the action failed.—LEITCH (WILLIAM) & 
Co., Lrp. v. LkyDoNn; Barr (A. G.) & Cu., 
Lirp. ve. MACGEOGHEGAN (1930), 47 T. L. R. 
$1; 74 Sol. Jo. 836, H. i. 


Part Xl.—Procedure. 


990. Add. Annotation :—As to (1) Refd. Vander- 


Add. Annotation : — Mentd. Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1930] A. C. 649. 


Add. Annotations :— Mentd. St. Nicholas Acons 
v. L. OC. C., [1928] A. C. 469; Stevens v. Will- 
ing & Co. (1929), 167 L. T. Jo. 178. 


Add. Annotation :—Mentd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 








eee eee 


PART X. SECT. 27. 


feo, describlng the 


anted to G 


ortion devised to M. 


pant v. Mayfair Hotel Co., [1930] 1 Ch. 1388. 


992. Add. Annotation :—Refd. Vanderpant v. May- 


fair Hotels Co. (1929), 27 L. G. R. 752. 


1000. Add. Annotation :—Refd. Salisbury & Ford- 


land devised to her, & G. applied in the | 
present action for an injunction to 

restrain tbe same :—Held : 
ontitled to the relief claimed.—WRay 


PART XI. SECT. 1, SUB-SECT. 1.—A. 
b. Revsd., 2 A. R 226. 





ingbridge District Drainage Board v. Southern 
pr taea Co. (1920), Ltd., [1927] 2 K. B. 
66. 


behalf of himself & other citizens m the 
municipality, except the mayor, alder- 
| men, & councillors thereof, for declara- 
tions & an injunction i the 
erection of a town hall, the A.-G. & the 
corpn. of the town were joined as deft., 
the only relief claim against the 
A.-Q. being a declaration :—Held: as 
pitf. was interested only as one of the 
ae ae the A.-G. was a@ necessary pitf., 
© in ry a absence of special circum- 


he was 
180.— 


made either in the deed to Ga. or in P. ART XI. SECT. 1, SUB-SECT. 1.— stances A.-G. was wrongly oined 
the will. M. now commenced, in B. (a). as a deft.—QURBAN vv. A.-G. & 
defiance of G.'s protests, to pull down —-.)}— tion | BRIGHTON CoRPN., [1928] 8. A. 8. R. 


the half of the house situate on the 


968 vi. —— 
brought by a rate 


952 


-}—~In an ac 
payer as pitf. on 


45 7 -— AUS, 
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1028. Add. Annotation :— As to (1) Refd. Catton v. | 1157. ddd. Annotation :-—Mentd. Reigate Corpn. 
Ashwell & Nesbit (1927), 44 T. L. R. 130. v. Surrey County Council, [ i928] Ch. 359.° 
1058. Add. Annotation :—Mentd. Farey v. Cooper, | 1168a. Order must identify goods Injunction to 
[1927] 2 K. B. 384. | restrain dealing with part of cargo.|—UNitED 
1134. Add. Citation :—2 R. P. C. 73. FRUIT Co. v. FREDERICK LEYLAND & UCo., 
Add. Annotation :--Mentd. Sharp & Dohme | LTp., No. 853a, ante. 
Inc. v. Boots Pure Drug Co. (1928), 45 | 1208. Add. Annotation :—Refd. Manchester Corpn. 
R. P. C. 153. | r. Farnworth, [1980] A. ©. 171. 
| 





1186. Add. Annotation :——Mentd. Price vr. Hilditch, | 1216. Add. Annotation: Refd. Horton's Estate v. 
[1930] 1 Ch. 500. Beattie (1926), #2 T. lL. R. 701. 


Part XIl—-Breach of Injunction and Remedies Therefor. 


1840. Add. Annotation :--Mentd. Nixon v. A.-G., | 1846. Add. Annotation: Refd. Boyce v. Morris 
[1930) 1 Ch. 566. | Motors (1927), 11 RD. CL 105, 


Part XIIl— Dissolution of Injunction. 


1402. Add. Annolation :—Mentd. Sharp & Dohme | 1430. dd. Annotation : -Mentd. Ellerman Lines 
ae ye Boots Pure Drug Co. (1928), 45 | rm Read, [1028] 2 K. B. TLL. 
2. P. C. 153. 


Part XIV.—-Costs. 


1477. reer a neanon Pee aera hae a | 1553. 1dd. A iaeuaey : sa elie ae “ m a cae 
1540. Add. Annotation :--Refd. Donald Campbell et en ete een ence ae 
v. Pollak, [1927] A. C. 722. eta 


a ee aR Se Me Ne no eee _ _— 


PART XI. SECT. 2, SUB-SECT. 2. from order Right to amend.) Deft, WINSIPLG LAUNDRY . CAVERLEY 
sp. Plaintiff -Having only equitable | Who was omployed by pltf., covenanted | (Man.), (E027) § De 1, He 528, ~CAN. 
interest }\—Injunction granted. —Brsry- | that he would not, in the event of the 
NETT v. WHITE, (1926) 1 DL. R95; | termination of that) cmployment, | paRT XI, SECT. 2, SUB-SECT. 1. - 
affg, (1925] 3 D. L. R. 560; 57 | direetly orandirectly solicit or influcace A. (a). 
OU. L. KR. 171.—CAN customers in a certain district for a , ne 
eee at : period of three years. He committed 1349 in. -| ‘Tho order of 
——~_ fiaving mere inderease peach oof the eovenant, & pitt, | fhe et. restraining a nuisance mnust bo 


t. 
termini.J—PItf. having a mere intercsse . ; ae 2 | nerupulousl obeyed; but wheru the 
fermint in not necessarily gebarred FE Hee ates ten THR Sekt daetur of ‘beft: co. had stopped tho 
from = inaintaming =an, action fer vn interim order was made restraming | Heise during certain houra only in the 
injunction.— MIDNAPUR ZAMINDART & Get. until a specified date, &, subse- | honest belief that the Injuncilon did 
Co.,, Lip. v. RAM BANAL SINGH Dro 1 Guentiy,an order was made by consent, | not forbid the cartying-on of the Co.'s 
Darra Sina (1925), 1. L. Ro 5 Pat. 80. Qhereby deft. was restrained from | Dudiness dn ordinary working hours 

ND. comuutting, or attempting (o commit, | With the sume machinery & pliant, the 


F wt .eCOVP Heiter, | ¢t. did not make an order of committal 
PART XI. cd 2, SUB-SECT. 3.- Tate AL the SeuInd tap a but ordered the managing director to 
‘ . the order operated :-—Jleld : the in 


pay the costs of the motion, — THOMSON 
1035 i. Fact of appeurance-— Must be — tention of the parties was to restrain 


vod. Bali, Lab., {19S0) N.S. LL. dt. 36. 
disclosed. }—Mac KEY v, MAChES (B.C), deft. during the currency of the period - N.Z. 
[1929] 4 D. L. R, 658.— CAN, of protubition stated in the covenant ; ei. Breach doublful.|—-Hotiin 


& the ct. bad jurisdiction fo correct | 7. Ryawv (1913), 23 O. W. it. O61 ; 
PART XI. SECT. 2, SUB-SECT. 3.—C. | the gene ABRLN Tea Co., | O. WON. 668; 10 D. La 1h. 90.—CAN. 


b 
1046 i. Urgency—Preservation of Lrp, v. REINGLASS, [1928] 5S. 1. Q. 20. 

| 

| 


property in dispute.) -WILMoT v. Marr- , —-AUS. PART XIV. SECT. 5. 
LAND (1851), 2 Gr. 556,—CAN, ' Supreme Court scale.) 
PART XI. SECT. 5, SUB-SECT. 2. i een One the supiehin et. at 
PART XI. SECT. 2, SUB-SECT. 7. sw. Judgment in default of dafenee.) | Ontarto for an injanetion restraining 


for full drsclosure of facts.)—Yakmib | deft. fails to deliver a defence & pltf. | cerned in any business sunilar to tat 
v. YARMIK, (19251 2 D. L. R. 1215.—- © as given judgment by default he should Spite. in whee business he had been 
CAN. be granted such an injunction as the | employed, & for damages unspecitied 
facts allewed in the statement of clahmn, an to amount, the judge granted the 
which because of the absence of @ | injunction sought, fut awarded no 

di. S. P. Davipsow & Vancotvern , defence must be deemed to be admitted, | damages. He directed that pitts.’ 
TERMINAL GRAIN Co. v. Nonkin | Show him to be entitled to. BRENNAN | costs should be pald by deft., but did 
WesTeRN DrepGine Co. & Vaxcouvek 0. ARCADTA CoAL Co,, LTh. (Alt®), | not give any aperial diection as to the 
HaRBOUR Comrs. (1925), 35 B. C. R. , (1929) 4 D. L. RR. 1085; 3 W. W. B. | peale of costa. ~Aledd so pltfs. were 
534.—CAN. 416.—CAN. ontiled to costs on the Prupreme Ct. 


~ale.- DOMINION Loosh LARK Co, 0 
PART XI. SECT. 5, SUB-SECT. 1, | PART XI. SECT. 5,SUB-SECT.10. A. | Miscns, (1925) 3 D. L. Re 1263 57 
sv. Duration of wmjuncthon omitted 


fi. —— Grounds for granting appeal ] | U. I KR. 81.--CAN, 


1083 i. The application- -Neceasily | Where,in au action for an Injunction | deft from carrying on or belng cou: 


PART XI. SECT. 3, SUB-SECT. 1. 


953 


Cases 1—-201. 


1. 


3. 


67. 
116a. 


ENGLisH AND Emprre Dicest SUPPLEMENT. 


INNS AND INNKEEPERS. 





Part I. 


Add, Annotation :—Generally, Refd. Aria v. 
Bridge House Hotel (Staines) (1927), 137 
L. T. 299. 

Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


In General. 


In the “ Held’’ paragraph for ‘‘ (2) defts. 
were not entitled because,’”’ read ‘‘ (2) defts. 
were not entitled to rely on Innkeepers 
Liability Act, 1863 (c. 4), s. 1, because.” . 


Part I1—Duties and Liabilities of Innkeepers. 


Add, Annotation :—Mentd. Albemarle Supply 
Co. v. Hind (1927), 43 'T. L. BR. 783. 


Hole in floor.])—Pltf. went to a public- 
house b Sp pomiment to meet a friend, &, 
as his friend had not arrived, walked into the 
perious, é& there fell through a hole in the 

oor, which was being repaired. As far as 
appeared his only object in going to the house 
was to meet his friend. In an action against 
the landlord for negligence in not fencing the 
hole, & in which pltf. alleged that he was in 
the house as a guest, the jury fownd for pltf. 
The ct. refused a rule to enter a nonsuit, 
which was asked for on the ground that there 
was no evidence, either of negligence on the 
part of deft., or of pltf. being in the house 
a oa v. Prior (1866), 14 





125. Add. Annotation :—Refd. Coleshill v, Man- 


chester Corpn., [1928] 1 K. B. 776. 


151. Add. Annotation :—Refd. Aria v. 


151a. 


PART Ir. SECT. 2 SUB-SECT. i. 


118 i, Reasonable care—Limited to | He 
rooms where guest iikely to go.}—While 


eee 
pa Hotel (Staines) (1927), 137 L. T. 





Motor car stolen from parking place.]— 
A guest at an hotel parked his motor car in 
the space adjoining the hotel as directed by 
the hall-porter of the hotel, & which space 
was commonly used for the purpose. hile 
the guest was at dinner at the hotel the car 
was stolen:—Held:;: there had been no 
alteration in the law regarding tho liability 
of an innkeeper for the loss of goods brought 
on his premises by a guest. & where the 
relationship of rage te & guest existed as 
regards eating & drinking, that relationship 
extended also to the vehicle of the guest 
brought by him to the inn, & the common law 
rule still applied & was not affected by 


177a. ———.]—CHAMIER v. 


186a. 


Innkeepers’ Liability Act, 1863 (c. 41).— 
ARIA v. BripGE House HOTEL (STAINES), 
Lrp. (1927), 137 L. T. 299. 

DE VERE HOTELS, 
Trp. (1928), 72 Sol. Jo. 155. 


185. Add. Annotation :—Expld. & Distd. Carpenter 


f Haymarket Hotel, Ltd. (1930), 47 T. L. R. 
1. 





.}- A woman, alleging that she had lost 
a diamond ring in the bedroom of an hotel 
where she was staying, claimed in the county 
court from the proprietors of the hotel the 
Maximum amount to which their liability 
was limited by the Innkeepers’ Liability Act, 
1868 (c. 41). The county court judge found 
as a fact that pltf. had not been guilty of any 
negligence in So ek of the lost property. 
He held himself bound to give judgment in 
favour of defts., however, on the ground that 
an innkeeper who exhibited a notice inviting 
guests to deposit valuables with him was 
relieved from liability in the case of loss if 
the guest chose to retain exclusive control of 
the goods :—Held: having found that she 
had not been guilty of any negligence the 
county court judge ought to have entered 
judgment for her for the sum claimed. 

erely to keep the ring in a suit-case in the 
bedroom instead of depositing it in the hotel 
office in accordance with the invitation con- 
tained in the terms of a notice in the bed- 
room was not a sufficient undertaking of the 
exclusive control of the ring to relieve the 
innkeeper of his liability for its loss.— 
CARPENTER v. HAYMARKET HOTEL, Lp. 
(1930), 47 T. L. R. 11; 74 Sol. Jo. 703, D.C. 


201. Add. Annotation :—Generally, Mentd. Stoney 


v. Eastbourne R. D. C., [1927] 1 Ch. 367. 





a private-servico elevator shaft :— 
ld: deft was not Hable —EKNIGAT 
% GRAND TRUNK Pacirio DEVELOP- 


Held: pitf.’s conduct in showing his 
collection of precious stones to persons 
in the hotel, more or less publicly, was 


® Porson in attendance at a banquet 
given by an assocn. iu a hotol is an 

viteo of the hotel proprietor, & not 
& mere licensee, the extent of the 
{avitation is of the utmost importance, 
& if an accidont happens & the invite- 
tion did not extend to the time & place 
is circumstances of the accident, then 
the question whether the proprietor 
& Mable is to be dotermined in view of 
the duty which he owes to a mere 
licensee, 

Where a guest at such a banquet in 
doft.’s hotel, after the conclusion 
thereof, met his death by falling into 


wbNT Co,, [1927]1 D. L. R 408; (1926) 
8.C. Kh. 674.—OAN. 


123 i. Invited visitor.}—In an action 
for damages for injuries resulting from 
a fall sustained w entering deft.’s 
hotel on a visit to one of the sample 
rooms :~—Held: the action must be 
dismissed, since the slope on which 
pitf. fell was not 8 “ trap,’’ & she had 
| paibeeny knowledgo of it.—Way v. 

ELAND HoTeL Co. (B. C.), (1827] 
3 Ww. Ww. R. 324.—CAN. 


PART Il. SECT. 3, SUB-SECT. 1.—-C. 
sa. Valuables crhitnted publicly.}- 


954 


not such negligence as to deprive him 
of his rights against the innkeeper.— 
SHERRILL v. KiInG EDWARD HOTEL Co., 
{1929} 3 D. L. R. 612; 63 O, L. R. 
5238.—-CAN. 


PART Ill. SECT. 2, SUB-SECT. 2.— 
A. (a). 


245 i. Goods brought lo wnn by gquest— 
Although value of goods greatiy tn excess 
of amount owing.}—-NEWMAN v. WHITE- 
HEAD bd 5 9 W. L. R. 688; 2 Sask. 
L. R. 11.—CAN. 


3. 
8. 
11a. 


13. 
18a. 


sf. Application of statutory conditions 
—Although no Tec ~The statutory 
conditions of Al 
1926, inclu the condition limiting 
the time wit 
the recovery of a claim “ under or by 
Mabie of this policy ’? may be brought 


evidenced by & 

EQuiraBLE 

Co, (Alta.), (1929) 4 D. L. RR. 946; 3 
. W. RR. 3 


Ww 


PART L SECT. 3, SUB-SECT. 1. 

m i, —— Duty of insurer. }---It is the 
duty of insarance cos. 
policies issued by them accord with & 
not depart from the terms of their 
proposal form, & 
ocumentsa in clear & unambiguous 
terms.—-BRAUND vo. MuTuaL. Lire & 


CITIZENS ASSURANCE 
N. 2. lL. R. 539.—N.Z. 


P. ART I. SECT. 8, SUB-SECT. 2.—B. 
g- Read now “ 18a 1.” 


Vol. XXIX.—Cases 3—148a, 


INSURANCE. 
Part |—General Principles. 


Add. Annotation :—As to (2) Refd. Greenhill 
v. Federal Inace. (1926), 95 L. J. K. B. 717. 
Add. Annotation :—Mentd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 


Inconsistency between policy & proposal form 
—Policy prevails.|—KAUFMANN v. BRITISH 
ee INSURANCE Co., Lrp., No. 218a, 
pos e 

Add. Annotation :—Refd. Greenhill v. Federal 
Insce. (1926), 95 L. J. K. B. 717. 

Type calculated to elude observation— Insurers 
refused benefit of clause.]——Deft. co. insured 
a quantity of leather, consigned c.i.f., for a 
voyage from New York to Tunis, by a cer- 
tificate of insurance which provided: ‘‘ This 
certificate represents & takes the place of the 
policy & conveys all the rights of the original 
policy-holder as fully as if the property were 
covered by a special policy direct to the 
holder of this certificate.’’ One of the con- 
ditions of the policy was in much smaller 
print than other parts of the policy & was 
as follows: ‘‘ In case of loss or damage to the 
property hereby insured the loss shall be 
reported to the representatives of the co., 
or, if there be no representative of the co., to 
Lloyd’s agent, as soon as the goods are landed 
or the loss is known or expected.’’ On the 
day after the arrival of the goods at Tunis 
the consignee sold them to pitf., who found 
them to have been damaged by salt water. 
In an action by pltf. on the certificate of 
insurance deft. co. contended, (1) that pltf. 
was not the right person to sue, & (2) that 
the clause in the policy as to giving notice 
within a limited time had not been complied 
with :—Held: the certificate, having been 
issued by deft. co. itself, enured to the benefit 


of pitf., & since pltf. did not know of the | 
condition as to notice, & since the clause as | 


PART I. SECT. 2. 


Vd. R. 640.--CAN. 


berta Insurance Act, 


which an action for 


t the insurer, apply to an oral 


olicy.— GLOVER v. 
Fore & MARINE INSURANCE 


. 352.— CAN. to the risk; & 


original insurer to disclose such a fact 
invalidates the contract of re-Insurance. 
The fact that the crops of an applicant 

had been visited by 
hail storms during the same seuson 
held a fact material to 
FLDERAL INSURANCE 


to wake the for hail insurance 


to express both jou oo Ww 
Co., Lrp., [1926] 646.—CAN. 


against 


PART L, SECT. 8. 


WATERTOWN, NEW YouE (1884), 6 


q ii. ——.}—QUEEN INSURANCE CoO. 
OF AMERICA vv. HRITISH 
Insurance Clo (1926), 87 BC. OR. 
202; affd., sub nom BRITI£&H ‘TRADERS 
INSURANCE ('O. 1. 
Co. oF AMERICA, 
contract for insurance as well as to one aith, -— Vodisclosure of ull maternal 
farts.)— A re insurer is entitled to the 
fullest disclosure of all facta Lnown to 
the original insurer which are material 
failure of the 


UEFN INAURANCE 
1928} rede L. ft. 


Co, or NEW 
ESTCHESTER Fire IN- 
NURANCE Co. (Alta.), [1929] 5 W. W. KR. 


PART I. SECT. 9, SUB-SECT. 2. 144 ix 
sa. Allegation of fraud— By wneurers $62), 22 UC. R. 214,—-CAN 


Pitfa. produced at the trial an origina! 
policy vy & renewal certificate covering 
e 


to notice was in such small print that it waa 
not such as a reasonable man, reading with 
reasonable care, would regard as forming 
part of the contractual terms, pltf., was 
entitled to recover.-- Koskas uv. STANDARD 
MARINE INSURANCE ('o., Lirp. (1926), 42 
T. L. R. 6023 affd. (1927), 187 I. T. 165; 43 
T. L. R. 169; 17 Asp. M. L. C. 2103 32 Com. 
Cas. 160, O. A. 

ad. De Moncby v. Phosntx Inace. Co. of 


Annotation :-—Con 
Hartford (1928), 139 £.. I’. 703. 


Add. Annotation :—Consd. Holt’s Motors, 
Ltd. v. South East Lancashire Insurance Co. 
(1930), 36 Com. Cas. 281. 
Add. Annotation; —Refd. Lake v. Simmons 
(1926), 95 lL. J. K. B. 586. 
Add. Annotation :-—Refd, Stumbles v. Whitley 
(1929), 46 T. L. Lt. 87. 

——.}—KAUFMANN »v. Hritist Surgery 
INSURANCE Co., Lirp., No. 218a, post. 


52. Add. Annolation: -Mentd. te Wait, [1927] 


1 Ch. 6086. 


68. Add. Citation: —31 Com. Cas. 10. 


Add. Annotation: Mentd. HUirji Mulji v. 
Cheong Yue S.S. Co., [1920] A. C. 407. 

Add. Annotution :~--Mentd. Lirji Mulji v. 
Cheong Yue S.S. Co., [1026] A. U, 497. 


148a. Valuation of property-—Speculative prospect 


of appreciation.]—If in a proposal to effect 
an insurance upon property the value put 
upon the property by the assured is based upon 
what he bolicves to be a reasonable prospect 
of appreciation, he must make it plain to 
the insurer that the value stated is not 
immediate but speculative. If the assured 
does not make this disclosure to the insurer, 
the insurance will be void even though the 
statement of value by the assured does not 
amount to a conscious & deliberate over- 


attempted to establish their position 
by showing that thelr own ngont had 
been guilty of a fraud, for the benetit 
of himself or the insured or both, tn 
concocting evidence to show that the 
be pa had been patd in time :— 

elds the evidence waa Insufficient to 
support the finding of fraud & the 
insurers had, therefore, falled to mect 
the onus ou them of mooting the prima 
Jucu case made out by the production 
of the polley & renewal recolpt.—~ 
WELATERN FINANCK CORPORATION, LTD. 
n, LONDON & LANOABHIRE GUARANTEE 
& ACCIDENT Co. OF CANADA, [1928] 
3 Lae It. 502; [1828] 2W. W. 454. 


TRADERS 


PART I. SECT. 9, SUB-SECT. 3. —A. 
sb. Second policy.}—- CRAWFORD ¥. 
WESTERN ASBURANCE ('0. (1873), 23 
U. P. 365.—CAN, 
PART I. SECT. 9, SUB-SECT. 4. 


144 ix. we Mumma 1. NIAGARA 
MuTuaAL INSURANOE OO, 


ai, - Verdict unsupported by 
evulence-~ Power of Court of A , Tee 


the risk.— 





neurers.- q 


in question. The insurers ' Bxopy v. Dom. Lirm Asecw ¢ 

_————. . UNION tended, ney , that the [1928] 4 D. L- K. 529; affy., (1925) 

IntuRaN CE Fon Grit ge ome fonew al premfum had not in fact been 2 D. L. i. 241; 60 N. 8. fe 116.— 
Frre InsuRaNCE Co. oy paid before the date of the accident, & CAN. 
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Cases 143a—203a. 


valuation._—_ Horr TrapDina Co. v. UNION 
INSURANCE SOCIETY OF CANTON, Lp. (1929), 
45 T. L. R. 466, C. A. 


156. Add. Annotation :—As to (1) Apld. Page v. 
aoe Insce. Corpn. (1929), 98 L. J. K. B. 


158. Add. Annotation :—Consd. Page v. Scottish 
Insce, Corpn. (1929), 98 L. J. K. B. 308. 


160a. — -— Lost article subsequently found. |— 
Homes v. PAYNE, No. 3281la, post. 


170. Add. Annotation :—As to (2) Apprvd. News- 
holme v. Road Transport & General Insce., 
[1929] 2 K. B. 356. 


-]—A_ proposal form for 
the insurance of a motor-bus was signed 
by the person wishing to effect the insurance, 
but the answers to the questions therein, 
which were warranted to be true & to form 
the basis of the contract, were filled in by 
the insurance co.’s agent, who, although told 
the true facts, wrote, for some unexplained 
reason, answers which were untrue in a 
material respect. The agent was not autho- 
rised by the insurance co. to fill in pro- 
posal forms, & it did not appear that the 
co. knew that he had in fact done so. Lis 
duties were to procure persons to effect 
insurances & to see, as far as he could, that 
proposal forms were correctly filled up; he 
was'not authorised to give a cover note or to 
enter into a policy of insuranc . A policy 
was issued to the person who had signed the 
proposal form, & during its currency he 
made a claim under it, but the insurance co. 
repudiated liability on the ground of the 
untrue statements in the proposal form :— 





171a. 











PART I. SECT, 11. 


177. 


184, 


192. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


Held: the agent of the insurance co. in 
filling in the pce form was merely the 
amanuensis of the proposer, that the know- 
ledge of the true facts by the agent could not 
be imputed to the insurance co., & therefore 
that the insurance co. was entitled to 
repudiate liability on the ground of the untrue 
statements in the proposal form.—NEws- 
HOLME Bros. v. ROAD TRANSPORT & GENERAL 
INSURANCE Co., Lrp., [1929] 2 K. B. 356; 
98 L. J. K. B. 751; 141 L. T. 570; 45 
T. L. R. 573; 73 Sol. Jo. 465; 34 Com. Cas. 
380, C. A. 

Add. Annotations :—As to (1) Expld. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. As to (2) 
Distd. Newsholme Bros. v. Road Transport 
& General Insce. Co., [1929] 2 K. B. 356. 


Add. Annotation :—As to (1) Apprvd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 356. 


Add. Annotation :—Distd. Newsholme  v. 
Road Transport & General Insce. (1928), 45 
T. L. R. 123. 


1938a. ———- ——..]-—-NEWsHOLME Bros. v. Roap 


200. 


203. 


TRANSPORT & GENERAL INSURANCE 
Lrp., No. 171la, ante. 

Add. Annotation :—As to (2) Expld. & Distd. 
Newsholme Bros. v. Road Transport & General 
Insce. Co., [1920] 2 K. B. 356. 

Add. Annotation :—Expld. Newsholme Bros. 
v. Road Transport & General Insce. Co., 
[1929] 2 K. B. 356. 


Co., 


2038a. —~-- —-— Refusal of company to insure.]- - 


Applts. were in possession of a motor car 
under a hire-purchase agreement, it being a 


157 iv, - — —~— ——.J)—Where In 
a contract of insuranoo a provision for 
subrogation contains no Limitations or 
restrictions the insurer’s right of 
subrogation showld not be restricted 
within narrower Jimits thau equity 
would have given him in the absence 
of the provision. A motion by the 
inaurer under such a contract for an 
order compelling the insured to permit 
tho former to use the latter’s name in 
suing third parties was therefore 
allowed, where the insured pressed 
for the order because of ite bbief that 
the cause of the loss might oventually 
be found to have been the result of a 
tort rather than a breach of contract.— - 
NORTHERN ASSCE. Co. v. MANrroka 
Poo. ELEvaTorRsS, [1928] 3 W. W. RR. 
154.— CAN. 


PART I. SECT. 14, SUB-SECT. 1. 
m i, .}]--BINKLEY ©. STEWART 
(1912), 22 O. W. R. 3380; 3 0. WN, 


sd. Liability for unauthorised use 
a company's Junds-— On liquidation. |— 
‘Two telegrains sent to the agont of u 
fire casualty insurance co. which were 
signed by the co. & its liquidator 
respectively read as follows: ‘‘ Notice 
being prepared by Hquidator to cancel 
all fire policies stop suggest to make 
arrangements for placing fire business 
only elsewhere.”? There was sume 
uestion as to whivh of the telegrams 
the agent received :— Held: regardless 
of which one reached him, it did not 
authorise him to use the co.’s funds 
then in his hands for the purpose of 
lacing insurance of its oustomers 
n apother co., & that he was Hable 
to the liquidator for the amount so 
-~NEWTON ©. BRANDON, [1928] 
1 W. R. 28; 22 Sask. L. RK. 231.— 





PART I. SECT. 14, SUB-SECT. 2. 

170 iki, ——— — —- ——-,}— BANKERS’ 
& TRADERS’ INSURANCE Co., LTD. v. 
JUMNA_ KHAN (1925), 27S. N.S. W. 
13.—AUS. 

bi, — J-Sr. Rags Pastry 
SHOP or. CONTINENTAL CASUALLY Co., 
119290) f DT. RK. 900; 63 Of LL. &. 
337. CAN. 


6 i, ——-.]—Where appet. for an 
jusurance policy was not to incur any 
liability until he should bave accepted 
the policy, but the agent paid the 
premiwn before appet. had agreed to 
accept the pulicy :—Held: an action 
by the agonut against appet., to recover 
the amount. of the premium as moncy 
paid for deft. at his request, could not 


succeed.— BILBROUGH t. DEWAER, 
{1927 ] 1 obL RR. 5423; [1927] 1 
by — W. R. 133; 21 Sask. L. R. 239.—- 


e ii. S. P. HickkY vr. MoGuiIvnus 
(Alta.), (1927) 3 W. W. R. 565.— CAN. 


PART I. SECT. 14, SUB-SECT. 4. 


k i.--—-. }—Applt., who was illiterate, 
went to the local office of resps. to 
insure his house & furnilure against 
fire, & at the request of tho agont of 
revps., signed a proposal form, the agent 
aayiug that he would fix everything up. 
The agont, without asking applt. any 
questions, filled in the form, & inserted 
in it an untrue answer to one of the 
questions :—Held: resps. were not 
prevented from relying upon the 
untruth of the answer iu the proposal.— 
JUMNA KHAN ¢. BANKERS & TRADERS 
INSURANCE Co., Lrp. (1925), 37 
aun Rh. 451; 43 N.S. W. W. N. 98.— 


PART I. SECT. 14, SUB-SECT. 5. 


200 xix. ———- ———-.]}—-To a claim by 
pitfs., oar on business in partner- 
ship, for the value of tobacco insured 
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with defts, & destroyed by fire, defts. 
pleaded that it was a condition of the 
proposal for insurance that the tobacco 
should be the property of the firm 
only, whoreas a portion Was In fact the 
roperty of three of the members 
ointly. In their replication pltfs. 
alloged that defts.’ agents had know- 
ledge of the above fact at the time the 
proposal was made & Issued the policy 
notwithstanding such hnowledge, & 
that defts. were estopped from denying 
pears A under the policy :—Held: an 
exception to the repheation, as bad in 
law & disclosing no cause of action, 
should be dismissed.—PETREAB & Co. 
Vv. LONDON GUARANTER & ACCIDENT 
Co., Lrp., (1925) App. D. 371.—S. AF. 


200 xx. -}—-L. & Co., agents 
of defts., who bad no express power to 
do 80, appuinted M. as their local agent 
in a district, but did not inform defts., 
who neither approved of, nor ratified, 
the appointment. M. sent to L. & 
Co. particulars of a proposed insurance 
against fire for pitf. on his dwelling- 
house, & a policy was issued by 
defts. to pltf. The policy provided 
that if there was any misrepresentation 
as to any fact material to be known 
for estimating the risk, or any omission 
to stute such fact, defts. should not be 
liable. Pitf. did not disclose the fact 
that his house had previously been 
burnt down & that an insurance co. 
had paid him in respect of that loss :— 
Held: Ww M. wus not defta.’ agent, 
& M.’s knowledge of the earlier fire, 
whenever acquired, could not be 
imputed to defts., & ptf. had concealed 
a mnaterial fact & thereby relieved defts. 
from all liability under the policy; 
(2) even if M. was defts.’ agent, his 
knowledge acquired prior to his 
appointment as t could not be 
imputed to defta.— O’ EK EEFE v. LONDON 
& Eprnpores Insurance Co., Lrp., 
(1928) N. I. 85.—IR. 








2382a, —-— 


term of the agreement that they would insure 
the car with the B. insurance co. The RB. 
co. refused to accept the insurance “ owing 
to information received” & told applts.’ 
brokers that this was their reason for refusal ; 
but the brokers did not communicate the 
fact to applts., but told them that the B. co. 
had refused the insurance because they did 
not cover that class of car. Applts.’ brokers 
then succeeded in obtaining an insurance of 
the car with the L. co., but when the original 
period of that insurance was coming to an 
end the L. co. wrote that they could not 
invite renewal. Applts. had not in fact 
wished for a renewal & had not made any 
application to the L. co., & they then cffected 
an insurance with the present resps. The 
proposal form of resps. contained a number 
of questions & a stipulation that the truth 
of the answers to those questions should be 
the basis of the contract. To a question 
‘“‘Has any co. or underwriter declined to 
insure ?”’ applts. answered, No; the fact 
being that without applts.’ knowledye the 
B. co. had declined to accept their insurance, 
& the L. co., as applts. were aware, had 
intimated that they would not renew. 
Applts. claimed on their policy with resps., & 
reaps. refused to pay, on the ground that the 
question in the proposal form had been 
answered untruly & that thero had been 
concealment of a material fact. Applts. 
brought an action on the policy & the 
judge, by whom the action was tried, gave 
judgment for resps. <Applts. appealed : — 
Held: as regards the B. co. the answer of 
applits. was untrue, & the fact that they were 
unaware of its untruth was immaterial; & 
as regards the L. co., although there had 
been no refusal to renew because there had 
not been any actual request for renewal the 
intimation that the co. would not invite 
renewal was a inaterial fact which ought to 
have been disclosed to resps., & was in fact 
if not in words a refusal to insure within the 
meaning of the question.—HOoLt’s Morors, 


Part Il.——Marine 


231. Add. Annotation :—Apld. Re National Benefit | 


Assce., Ex p. English Insce., [1928] Ch. 74. 

-]—-The H. Co. entered into an 
agreement for reinsuring marine risks with 
the L.. Co. Later, it was voluntarily wound 





up, & B., the liquidator, agreed the L. Co.’s ' 233. 


claim for a large sum, & paid dividends in 


respect of the claim. Following the practice | 236. 


of the Co., B., notwithstanding the pro- , 
visions of Stamp Act, 1891 (c. 39), & Marine , 
Insurance Act, 1906 (c. 41), treated the | 
agreement & the claim under it as valid. 
After the dissolution of the Hf. Co. he was 
advised that he should have disallowed the | 
claim, & the dissolution was annulled, but ! 
an action to recover the money was dismissed, | 
as no mistake of fact by B. was proved. On. 
&@ misfeasance summons by a creditor of the 
co. :—Held: the combined effect of Stam 


Vol. XXIX.—Insurance. Cases 2038a—248. 


Lrn. »v. Soumn East LANCASHIRE INSURANCE 
Co., Lap. (1930), 35 Com. Cas. 281, C. A. 


218a. Representation of underwriter —Estoppel of 


insurer.] —The claimant: owned a motor car 
which he sometimes let out on hire & some- 
times used himself for his own pleasure. Ho 
wished to insure the car, & instructed brokers 
to effect an insurance. ‘The brokers inter- 
viewed the underwriter of resps., & he showed 
them a form of policy & said that it would 
cover both private pleasure & private hiro 
by the insured. The claimant on being 
informed of this signed a proposal form for 
a policy & his broker stated in the form that 
the purpose for which the car would he 
used was ‘‘ private hire "’; the broker meant 
thereby that private hire would be the 
principal risk. Resps. then issued to the 
claimant a policy which in words covered 
‘‘ private pleasure or private hire,”” but 
which provided that the signed proposal 
form was incorporated with it & formed the 
basis of the contract. An accident occurred 
while the claimant was using the car for his 
own pleasure, & he made a claim under the 
policy. Hesps. refused to pay, on the ground 
that as the proposal form was the basis of 
the policy & only related to the car while 
on hire an accident occurring while the car 
was not on hire was not) covered. The 
dispute was referred to arbitration, & the 
arbitrator awarded in favour of the claimant, 
subject tu the decision of a special case. On 
argument of the case :—Held: the arbitrator 
had acted rightly in admitting evidence of 
the interview between the brokers & the 
underwriter, & even apart from such evidence, 
as there was an inconsistency between the 
proposal form & the policy, the later docu- 
ment must prevail. On the facts, resps. were 
estopped from disputing the claim because 
their underwriter knew that the claimant 
had taken out the policy in reliance on his 
representation that it would cover private 

leasure.—-KAUFMANN v. Brivis! SURETY 

NSURANCE Co., L4p. (1929), 45 T. L. R. 39d. 


Insurance. 


insurance policy is null & void.—-Jte HOME 
& COLONIAL INSURANCE Co., Lirp., [1930] | 
Ch. 102; sub nom. Re Wome & COLONIAL 
INSURANCE Co., MAY v. Barua, 09 L. J. Ch. 
113; ,142 L. T. 207; (1929) B. & C. R. 85. 
Add. Annotation :- Distd. Koskas r. Standard 
Marine Insce. (1026), 42 T. L. It. GeZ. 

Add. Annotations : —Refd. Koskas v. Standard 
Marine Insee. (1926), 42 T. fa. RR. 602; De 
Monchy v. Phoenix Insee. Co. of Hartford 
(1928), 138 1. 'T. 703; Tredegar v. Harwood, 
[1028] Ch. 59. Mentd. Sassoon vv. Inter- 
national Banking Corpn., [1927] A.C. 711. 


237a. Policy containing fire policy clause ~-Validity.] 


—SYMINGTON & Co. v. UNION INSURANCE 
SOCIETY OF CANTON, No. 855a, post. 


247. Add. Annotation :-~Refd. English Insce. v. 


National Benefit Assce., [1920] A. C. 114. 


Act, 1891 (c. 39), ss. 93, 97, is that a contract | 248. Add. Anmotation :-—Reld. Cornish Mutual 


of sea insurance not expressed in,a sea 


Assee. v. J. it. Comrs., [1926] A. C. 281. 


PART.I. SECT.\14,,SUB-SECT. 6. 
bi. ——.}-PaRsons v. QUEEN INSURANCE Co. (1882), 2 UO. R. 45.—CAN. 
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Cases 2528a—497. ENaLIsH AND Empire Digest SuPpPLEMENT. 


252a. 





-}-By an agreement between two 

insurance cos., the E. Co. & the N. Co., 

therein described as a participation agree- 

ment, it was (inter alia) provided that the 

N. Co. should be entitled to & or @ quota 

of a one-eighth of all risks accepted by the 

K.. Co. through its marine department. The 

participation was fixed at 50 per cent. of the 

share retained by the E. Co. at ita own risk 

of all marine assurances accepted on or after 

a specified date, with a maximum limit on 

any one ship. The liability of the two cos. 

was to commence automatically at the same 

time, the expressed intention being that the 

two cos. should participate pari passu in 

all marine insurances accepted by the E. Co. 

The N. Co. was to be entitled to a pro- 483, 

porecne part of the net premiums & other 
enefits received by tho E. Co., & wastobear 435. 

its proportionate share of losses. The E. Co. 

was alone to settle all claims which might 440 

arise under its policies & the N. Co. was to g 

be bound by the settlement. The E. Co. 

was to receive from the N. Co. commissions 

on the net premiums & on the profits derived 444. 

by the N. Co. from the whole of the business 

under the agreement. By another clause in 459. 

the agreement the N. Co. was absolutely 

bound in every case to follow the fortunes of 

the E. Co. o stamped policy of assurance 

was aver issued to the E. Co. by the N. Co. 463. 

in respect of wane risk coming within the 

agreement. The N. Co. having been ordered 4goa 

to be wound up by the ct., the E. Co. claimed 

to prove in respect of certain claims arising 

under the agreement. The liquidator dis- 

allowed the claim :—Held: the agreement 

was a contract for ‘‘ sea insurance,” & not 

being expressed in a duly stamped policy 

was invalid as not complying with the 

requirements of Stamp Act, 1891 (c. 39), & 

Marine Insurance Act, 1906 (c. 41).— 

ENGLISH INSURANCE Co. v. NATIONAL BENE- 

BIT ASSURANCE Co. (OFFICIAL RECKHIVER), 
[1929] A.C. 114; 98L. J.Ch.1; 44 T. L. R. 

801; sub nom. Re NATIONAL BENEFIT 

Asson. Co., Ltn., Ea p. Enaiisy INScE. Co., 

Lrp., 140 L. T. 76; [1928] B. & O. R. 67, 


Annotatwns :—Retd. Re Norske Iloyd Insce. Co., Ltd., 
11928] W. N. 993; Re Hoine & Oolonial Insco. Co., Ltd. 
(1929), 45 1. L, R. 658, 
252b. -—-.]—Re NATIONAL BENEFIT ASSURANCE 
Co. (1930), 70 L. Jo. 123; 169 L. T. Jo. 586; 
[19380] W. N. 161. 

258. Add. Annotation :—Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 


254. Add. Annotation :—Retd. Royal Exchange 
Assce. v. lope, [1928] Ch. 179 

880. Add. Annotation :-—Mentd. A.-G. for Manitoba 
v. A.-G. for Oanada, [1929] A. C. 260. 

432a. ——— -—— Unless notice of agency 
acquired before repossession.|—Hy Marine 
Insurance Act, 1906 (c. 41), 8. 53 (2), a broker 
who effects a policy of marine insurance on 
behalf of a person who employs him for that 
purpose has a lien on the policy in respect of 
any balance on any insurance account which 488. 
may be due to him from that person, unless, 





when the debt was incurred, he had reason to 488a. 


believe that such person was only an agent: 
—Semble: the same knowledge which, under 497. 
this sect., would defeat the establishment of 


enemy AE A a sin SEES ee ee ee _- 
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a lien when the po is effected is equally 
effective to defeat it if acquired between that 
time & that at which possession of the policy 
is resumed after it has been parted with. 
The lien, therefore, of a broker in respect of a 
balance on an account under this sect. which 
is due to him from his employer, who, at the 
time when the policy was effected, he had no 
reason to believe was only an agent, does not 
revive if the broker, having parted with 
ssession of the policy to his employer, 
nows or has reason to believe, when it comes 
again into his hands, that his employer was 
only an agent.—NEAR East RELIEF v. KING, 
Cnassnor & Co., Lrp., [1930] 2 K. B. 40; 99 
L. J. K. B. 522 ; 35 Com. Cas. 104. 
Add. Annotation :—Consd. Near East Relief 
v. King, Chasseur & Co., [1930] 2 K. B. 40. 
Add. Annotation :—Refd. Near East Relief 
v. King, Ohasseur & Co., [1930] 2 K. B. 40. 
Add. Annotation :—Generally, Refd. Near East 
Relief v. King, Chasseur & Co., [1930] 2 
K. B. 40. 
Add. Annotation :—Refd. Near East Relief 
v. King, Chasscur & Co., [1930] 2 K. B. 40. 
Add. Annotations :—Consd. Reckitt v. Barnett, 
Pembroke & Slater, [1929] A. C. 176. Mentd. 
Lloyds Bank v. Chartered Bank of India, 
Australia & Ohina (1928), 97 L. J. K. B, 609. 
Add. Annotation :—Consd. Aron v. Miall 
(1928), 189 L. T. 562. 
——— Before or after loss.)—-A firm of 
sellers in Africa sold goods, which were resold 
by the purchasers to pltfs. under a contract 
which required the second sellers to pass on 
to the second buyers the usual poltey in the 
trade insuring against the usual risks. The 
goods were found to be damaged on delivery. 
A substantial part of the damage was caused 
at a time when pltfs. were not interested 
in the goods covered by the insurance, but 
by an indorsement on the policy all claims 
under it were assigned to the holder of the 
policy :—Held : under Marine Insurance Act, 
1906 (c. 41), 5s. 50, a& marine policy was 
assignable, unless it contained terms expressly 
prohibiting the assignment, & it could be 
assigned either before or after loss. The 
effect of assigning the policy in the manner 
in which the policy was assigned, which 
was the ordinary manner in which policies 
were assigned in England, was to assign to 
the person holding the policy the right to 
sue on any claim which the assignor had on 
the policy, irrespective of the fact that at the 
time of the loss or damage the assignee was 
not interested in the subject-matter lost or 
damaged. Pitfs. were the assignees of the 
policy : the assignor of the policy had a right 
to make a claim in respect of the damage; 
that claim was assignable, & it was in fact 
assigned to pltfs., & they were entitled to sue 
the underwriters in respect of the e.— 
ARON (J.) & Co. v. MIALL (1928), 08 L. J. 
K. B. 204; 189 L. T. 562 ; 34 Com. Oas. 18; 
17 Asp. M. L. C. 529, O. A. 
Add. Annotation :—-Consd. Aron v. Miall 
(1928), 139 L. T. 562. 
——.J]—ARON (J.) & Co. ». 
No. 480a, ante. 
Add. Annotation :—Refd. Aron v. Miall 
(1928), 189 L. T. 562. 








into ; v. TORONTO INSURANCE & VESSEL 
. 3, c. 1.}— | AaENcy, LTD., aa +45 D. GL. R. 477: 
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505a. Pontoon with crane fixed thereon.|—Held : 


not a “ ship or vessel "’ within the rules of an 
indemnity assocn., on the ground that the 
quality of adaptability for navigation was 
not sufficiently present to bring it within the 
meaning of those words in the rules.—Mrn- 
CHANTS’ MARINE INSURANCE Co., Lrp. v. 
Norra or ENGLAND Protsecrinae & IN- 
DEMNITY ASSOCN. (1926), 48 T. L. R. 1073 
71 Sol. Jo. 82; 32 Com. Cas. 165, ©. A. 


519a. What included in “‘ tackle & furniture of the 


527. 


barge ’’—Moorings.}—Pitf.’s barge was in- 
sured by defts. The insurance was expressed 
to be on the “ body, tackle, apparel, ordnance, 
munition, artillery, boat, & other furniture ” 
of the vessel, ‘‘ while lying moored at East- 
ham Ferry stage or elsewhere, with liberty to 
be towed to any dock or place not beyond 
the Rock Light to load coal, for repairs & (or) 
overhaul, while there & until back again at 
her moorings or held covered; with liberty 
to moor in the Manchester Ship Canal while 
the operations for deepening the Eastham 
Canal are in progress. During the currency 
of the policy the moorings to which the 
insured barge was attached were damaged 
& pltfs. claimed under the policy :—Held: 
the underwriters were liable-—Nxw Liver- 
poo. EasTtHaAM Ferry & HOTEL Co., Lan. v. 
OcEAN ACCIDENT & GUARANTEE CORPN., 
Lop. (1929), 142 L. T. 349; 35 Com. Cas. 
37; 18 Asp. M. L. ©. 68, O. A. 


Add. Annotations :—As to (2) Refd. Wads- 
worth Lighterage & Coaling Co. v. Sea Insur- 
ance Oo. (1929), 35 Com. Cas. 1. Generally, 
noe: Lind v. Mitchell (1928), 98 L. J. K. B. 


551a. Insurance of charges upon cargo—-Whether 


557. 


585. 
680. 


freight included.}—By a policy of insurance 
the deft. insurance co. insured pltfs., who 
were shipowners, in respect of one of their 
steamships ‘‘ on cargo as per form attached.” 
The form attached provided that the in- 
surance was (inter alia) ‘“‘ upon any charges 
of said assured upon said cargo or any 
portion thereof.’”? The policy further pro- 
vided that the term ‘ cargo "’ as used im the 
policy included (inter alia) ‘* charges of said 
assured upon said cargo or any portion 
thereof.”’ During the currency of the policy 
pltfs.’ steamship became a total loss with 
all her cargo, & pltfs. lost their right to 
recover from the different consignees the 
freight which was in process of being earned 
by them at the time of the canta Pitfs. 
claimed to recover under the po icy from 
deft. insurance co. in respect of that loss :— 
Held: the words “any c es of said 
assured upon said cargo ’”’ included, & were 
intended cover, the freight that was in 
process of being earned by the ship, & 
therefore pltfs. were entitled to recover 
under the policy in respect of that loss.— 
Gur & SouTHERN S8.S. Co. (INCORPORATED) 
v. BrrrisH TRADERS INSURANCE Co., Lrn., 
(1980) 1 K. B. 451; 99 L. J. K. B. 208; 142 
L. T. 406; 35 Com. Cas. 198. 

Add. Annotation: — Mentd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 
Add. Annotation ? —Refd. Hoff i Co. v. 
De Rougemont (1929), 34 Com. Cas. 291. 
Add. Annotation :—Mentd. The St. George, 
[1926] P. 217. 
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Add. Annotation :—Mentd. Re Walt, (1927] 
1 Ch. 606. 


Add. Annotations :—-As to (5) Distd. Lind ». 
Mitchell (1928), 98 I. J. K, Bb. 120. Refd. 
Wadaworth Lighterage & Coaling Co., Ltd. *. 
Sea Insurance Co. (1929), 85 Com. Cas. 1}. 
Generally, Refd. Banco de Barcelona v. Union 
Marine Insce, (1925), 184 L. T. 850. Mentd. 
ie 3 Co. v. Board of Trade, [1928] 2 


Effect of decrees of foreign State—On 
liability of foreign reinsurance company to 
discharge obligations.|—By virtue of deorees 
of the Sovict Govt., insurance business in 
Russia was declared to be the monopoly 
of the State, & financial transactionsin Russia 
were regulated. In an action to determiny 
the effect of the abovo decrees on treaties 
of reinsurance entered into between a Russian 
reinsurance co., having a branch offico in 
London, & an English reinsurance co, :— 
Held: the decrees did not prevent the 
Russian co. from discharging their liabilities 
to the Nnglish co. under one of the treaties 
by a payment in London out of their assets 
outside Hussia, or by means of a set-off 
against the liabilities of the English co. to 
them under the treaties..— First Russian 
INSURANCE Co, v. LONDON & LANCASHIRE 
INSURANCE C'o., [1928] Ch. 022 ; 97 L. J. Oh. 
415; 140 L. T. 337, 44 7. I. BR. 5838. 


Add. Anrmnotutions: -Consd. Sowerby 
Lindsay (1028), 130 L. 7. 545. Refd. Excess 


Insce. v. Mathews (1025), 31 Com. Cas. 48. 


Add. Annotations :— Consd. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 1388 L. T. 108; Merchants’ Marine 
Insce. v. Liverpool Marine & General Insce. 
(1928), 97 1. J. K. B. 689, Refd. Excess 
Insce. v. Mathews (1025), 81 Com. Cag. 48. 


Add. Annolation :—Consd. Firemen's Fund 
Insce. v. Western Australian Inace. & 
Atlantic Insce. (1927), 1388 L. T. 108. 


Pltfs. insured a consign- 
ment of gunpowder on a voyage & reinsured 
with defts. Both the origintul policy & the 
reinsurauce policies covered perils of the sea 
& jettison, & were expressed to be “ war- 
ranted free from loss arising from... 
destruction... in « port of Cistress or 
otherwise.” The onmginal policy contained 
no admission of seaworthiness, but the rein- 
surance policies did contain such an admission, 
& they provided that defts. would ‘‘ pay as 
yaid thereon,’ & that the payment should 
bs subject to the same terms as in the original 
policy. The vessel carried, in addition to 
the gunpowder, drums of sulphuric acid, & 
owing to heavy weather some of the drums 
burst & the acid disabled the machinery, 
with the result that the ship had to put in to 
a port of distress. There the required repairs 
could bot be carried out with the gunpowder 
on board, & it was thrown overboard & 
berame a total loss. Plitfs. paid the owners 
as for a total loss, & claimed to be reimbursed 
by defts.:—Held: us the way in which the 
sulphuric acid was stowed & loaded affected 
the safety of the ship & rendered her unsea- 
worthy, pitfs. were under no Hability on the 
original policy, & they could not recover 
from defts. on the reinsurance licies. 

FIREMAN’S FuND INSURANCE Co. ¥. WESTERN 
AUSTRALIAN INSURANCE (0., Lipp. (1927), 138 


Yu, 
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Cases 720a—S52a. 


720b. 
ment of oranges from any port in Spain to 
Antwe 


to 
contract of reinsurance :—Held: on the true 
readi 

the ris 
action failed.—Maacir, STan & BRITISH 
DOMINIONS INRURANCE Co., Lip. v. REINHR 


L. T. 108; 483 T. L. R. 680; 17 Asp. M. L. C. 
332; 33 Com. Cas. 36. 
‘* On a voyage.’’| —Pitfs. insured a consign- 


, &, after the ship had left Valencia 
& had been in wireless communication with 
Gibraltar, they reinsured with deft. by a 


slip, which referred to the fact that the ship 


had been in such communication with 
Gibraltar & which contained the words ‘ on 
&® voyage,’ meaning, according to the 


evidence, that the risk should attach only 
from a named port in the course of the voyage. 
The ship stranded before she reached Gibral- 


tur, the oranges were damaged, & pltfs. had 
ay on the policy. In an action on the 


of the slip, the intention was to limit 
to the voyage from Gibraltar, & the 


(1927), 43 T. L. R. 259; 71 Sol. Jo. 176. 


720c. Insured object in damaged condition at 


729. 


not being at the place of destination on the 
date of the expiration of the policy, the insur- 


expiration of insurance—Continuation of risk 
for ‘‘immediate consequences’? of such 
damage.]—Pltfs., reinsurers of a risk under a 
marine policy, reinsured that risk with defts. 
The policies were subject to the following 


conditions: ‘“‘In the event of the vessel , 


ance shall continue in force till th end of the 
day when the vessel arrives at her first place 
of destination; & “If the insured object 
18 1n a damaged condition at the time when 
the insurance expires, the risk shall continue 
for the immediate eae A bea of such 
damage until the object without unnecessary 
delay has been repaired or sold.” On the 
date of the expiration of the policy, the 
vessel had not arrived at L. Bay, her first 
place of destination, but before reaching it 
she grounded on a reef & was taken into 
L. Bay badly damaged. Temporary repairs 
having been effected, she continued her 
voyage, but as she began to leak again she 
had to be run ashore in order to prevent 
sinking, & was subsequently sold as a wreck. 
Pitfs. having paid the original insurers as 
for a total loss, claimed against defts. on 
their reinsurance policy :—Held: the loss 
was an immediate consequence of the damage 
done by the original stranding, & the risk 
covered by the policy continued, until the 
vessel was repaired with no unnecessary 
delay, for the immediate consequences of 
the original damage.—MERCHANTS’ MARINE 
INSURANCE Co. v. LIVERPOOL MARINE & 
GENERAL INSURANCE Co. (1928), 97 L. J. 
K. B. 589; 139 L, T. 184; 44 T. L. R. 612 317 
Asp. M. LL. C. 475 ; 33 Com. Cas. 204, C. A. 
Add. Annotation :— Refd. Bergens ibang Sea 
Assurance Forening v. Sun Insurance Office, 
Ltd. (1930), 143 L. T. 435. 


729a. Insurance against total or constructive or | 


arranged total loss—-Meaning of ‘‘ arranged °’ 
-—— Artificial total loss not included.]— The 
owners of a Norwegian steamship were 
insured with pltfs. & other underwriters. | 
Pitfis. re-insured their risk with defts. The 
insured steamship stranded in the Black 
Sea but was floated off & eventually reached 
SASGtnta tepaitding (clic oe ngee re 
equate repa acilities a et 
was extremely doubtful that the vessel’s 
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condition would permit her to reach a port 
where repairs could be carried out without 
the risk of her becoming a total loss. In 
these circumstances the owners & under- 
writers agreed to settle the matter: the 
vessel was to be regarded as a total loss & 
the underwriters were to pay an eed sun. 
which in fact was more than her repaired 
value at the time. Pitfs. claimed a pro- 
portionate part of the sum so paid from 
defts. The material portion of the policy 
of re-jnsurance was as follows: ‘ Insurance 
. « - upon hull & machinery, etc., valued as 
in original policy. Being against total & 
(or) constructive & (or) arranged total loss of 
vessel only as per Bergens Damp Club 
policies & to follow their settlements ’’ :— 
Held: the action failed. On the true con- 
struction of the contract there must be either 
a constructive total loss or a genuine claim 
for one which claim is settled by arrange- 
ment. The word “ arranged ”’ really meant 
compromised & did not cover an artificial 
total loss created by the will of the parties.— 
BERGENS DAMPSKIBS ASSURANCE FORENING 
%., SUN INSURANCE OFFICER, Lip. (1930), 143 
L. T. 435; 46 T. L. R. 548; 74 Sol. Jo. 568, 
Add. Annotation :—Generally, Refd. Excess 
Insce. v. Mathews (1925), 31 Com. Cas. 43. 
Add. Annotation :—As to (1) Consd. Fire- 
men’s Fund Insce. v. Western Australian 
Insce. & Atlantic Insce. (1927), 138 L. T. 108. 
Add. Annotation :—Refd. Goole & Hull 
Steam Towing Co. ». Occan Marine Insce. 
(1927), 44 T. L. R. 1383. 

Add, Annotation :—Consd. Hoff Trading Co. 
v. De Rougemont (1929), 34 Com. Cas. 291. 
Add. Annotation :—As to (2) Apld. Hoff 
Trading Co. v. De Rougemont (1929), 34 
Com. Cas. 291. 

Add. Annotation :—Consd. Hoff Trading Co. 
v. De Rougemont (1928), 34 Com. Cas. 180. 
Add. Annotation :—Retd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. 


Add. Annotation :—Mentd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
(1927) 1 K. B. 567. 

Add. Annotation :—As to (2) Apld. Kauf- 
mann v. British Surety Insce. Co. (1929), 
45 T. L. R. 399. 


Add.  innotation:—Refd. Lindsay Blee 
Depots, Ltd. v. Motor Union Insce. Co. 
(1930), 46 T. L. R. 572. 


852a. —— - Landing dispensed with by owner.}— 
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Pitis., a firm of merchants at O., imported a 
cargo of bunker coal from the Tyne, having 
insured the risk of the ocean transit with the 
P. co. until the goods were “ discharged & 
safely landed,” including “ all risks of craft 
to & from vessel & whilst in craft awaiting 
landing.”’ The storage risk, while at moor- 
ings at O., was covered by defts. Pltfs.’ 
practice was to have bunker coal discharged 
into barges & to leave it in the barges until 
a vessel required bunkers & then to supply 
that vessel from a barge alongside. ~ 

the coal in question had arrived at O. & 
1,000 tons of it had been discharged into a 
barge, the barge sank during the following 
night & part of the coal was lost & part was 
dainaged. Pltfs. sede claimed from defts., 
the latter compromised the claim & took 


third-party p to recover a con- 


tribution from the P. co. on the und of 
double insurance :—Held : as pitts. dispensed 
with lan the P. co.’s risk terminated 
when the harge was completed, &, as 
the discharge of the 1,000 tons had been 
completed, the proceedings against the third 
party failed: stnesy Bier Depots, Jrp. 
v. Moron UNION InsurANcE Co., Lap. 
(1930), 46 T. L. R. 572. 


855a. Effect of clause.]—Claimants insured with 
defts. a quantity of cork from a port or place 
between Bordeaux & Nice to the United 
Kingdom. Claimants were cork growers & 
had a factory & warehouse near Algeciras, 
& they had sent from the factory to Algeciras 
quantities of cork for shipment, & had allowed 
it to accumulate on the jetty there until 
there should be enough for a cargo. While 
a quantity of cork was on the jetty awaiting 
shipment & before the policy was issucd, a 
fire broke out on the jetty, & to prevent the 
fire spreading, the authorities jettisoned part 
of the cork & threw sea-water on the 
remainder, with the result that a large 
ortion of the cork was lost or damaged. 
he policy, when issued, contained (infer 
alia) & marginal clause that the policy was 
not to enure to the benefit of any firo 
insurance co., but loss reasonably attributable 
to fire was covered. It also contained a 
warehouse to warehouse clause. A claim 
under the policy was referred to arbn., & the 
arbitrator treated the marginal clause as non- 
existent, on the ground that it was not 
included, or stipulated for, in the slip which 
represented the true contract between the 
partics, & he also found that the loss was one 
reasonably attributable to fire :—Held: 
(1) the goods on the pier at Algeciras, having 
come in the ordinary course of transit from 
the shippers’ manufactory at San Roque, 
were covered by the policy; (2) there being 
an existing fire & an imminent peril, the 
damage caused by water, used either to 
extinguish the fire or to prevent it from 
spreading, was a proximate consequence of 
fire, which could be recovered under the 
general words of the policy, as being ejusdem 
generis with fire; (3) the underwriters were 
not relieved from liability by the restraint 
of princes clause: (4) the case must be 
remitted to the arbitrator upon the question 
whether the policy issued, so far as it con- 
tained the fire policy clause, was or was not 
contrary to the usual form of marine insur- 
ance on goods.—SYMINGTON & Co. v. UNION 
INSURANCE SOCIETY OF CANTON (1928), 97 
L. J. K. B. 646; 139 L. T. 386; 44 T. L. R. 
a 18 Asp, M. L. C. 19; 34 Com. Cas. 23, 
A. 


906. Add. Annoiation:—As to (2) Refd. Kagle, 
Star & British Dominions Insce. v. Heiner 
(1927), 43 T. L. R. 250. 


985. Add. Annotation :—Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 134 L. T. 764. 


1099. Add. Annotation :—Mentd. Rio Tinto Co. v. 
Seed Shipping Co. (1926), 134 L. T. 764. 
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B. (g) PART Il. SECT. 8, SUB-SECT. 3.— 


1349 i. Loss before departure from 
termi: ‘ to 
Greence sock Seu oie into} 

961] 


a -i, ——.}-Boaxk v. MERCHANTS 
Manning Issurnance Co. (1876), 10 
N. 8. R. (1 R. & C.) 388; affd. (1877), 
18. 6 BR, 110.—CAN. 


J.8. 
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1208a. ——. 
(1805), 1 Bos. 
417. 


.}+-LITTLEDALE v. Drxon’” 
& P. N. HR. 151; 127 EB. R. 


oe Morrison v. Muspratt (1837), 12 Moore, 

1206. Add. Annotations :—As to (3) Consd. Green- 
hill v. Federal Insce. (1926), 95 L. J. K. B. 
717; Hoff Trading Oo. v. De Rougemont 
(1928), 34 Com. Cas. 180. 


1220. Add. <Annotation:—Refd. GQlicksman v. 
a & General Assce., [1927] A. C. 





rn 


1252. Add. Annotation : --Consd. Greenhill v. Fede- 
ral Insce. (1026), 05 L. J. K. B. 717. 


1265a. ——-—.]—In an action on a policy of marine 
insurance on a cargo of celluloid shipped from 
America to France, defts. pleaded that 
assured had wrongfully concealed certain 
facts material to be disclosed to them. The 
cargo had in fact been previously carried, 
yartly on deck, in a protracted voyage from 

ew York to Halifax, where, the vessel being 
unable to procecd further, it was unloaded 
& part put in a warehouse, & the reat left on 
the open quay, exposed to severe weather, 
for over two monthsa:- Held: these facts 
were material to be disclosed to the under- 
writers, & as they were not disclosed, & there 
was no waiver of non-disclosure, the policy 
was vitiated. (Grennuitn v. Keorrat In- 
SURANCE Co., [1927] 1 K. B. 65; 05 Tr. J. 
K.B. 7173 135 L. T. 244; 70 Sol. Jo. 566 ; 
31 Com. Cas, 280; 17 Asp. M. 1. C. 62, 

C. A. 
Annotalion : -Consd. Hoff Trading Co. v. De Rougemont 

(1929), 34 Com. Cas. 291. 

1808. Add. Annotations :— As to (1) Consd. News- 
holine Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. HB. 356. Ae to (1) 
Consd. Holt’s Motors, Ltd. ». South Fast 
Lancashire Insuranee Co. (1930), 356 Com. 
Cas. 281. Refd. Collins v. Associated Grey- 
hounds Racecourses (1929), 141 L. 'T. 629. 
Generally, Retd. Ite Drabble Bros., [1930] 2 
Ch. 211. 

1809. Add. Annotation :—Consd. TIolt’s Motors, 
Itd. v. South East Lancashire Insce. Co. 
(1930), 35 Com. Cas. 281. 


1442. Add. Annotations : —As to (2) Refd. Wads 
worth Lighterage & Coaling Co. v. Sea Insce. 
Co. (1929), 35 Com. Cas. 1. 


1465. Add. Annotation :-—As to (1) Consd. Fiumana 
Societa Di Navigazione v. Bunge & Co., 
[1930] 2 K. B. 47. 


1474a. Absence of panting beams.]—Held: the 
vessel was unseaworthy.—LUND v. THAMES 
& Mersey Marine INSURANCE Oo., JrD. 
(1901), 17 T. L. R. 566. 


1515. Add. Annotation :—Mentd. Reed v. Page & 
East, [1927] 1 K. B. 743. 


1545. Add. Annotations : — Refd. Cusmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T._ 206; 
Fiumana Societa Di Navigazione v. Bunge 


& Co., [1930] 2 K. B. 47. 


Held: towing from the loading berth 
to another part of the harbour wae not 
Fee UE NOn CO, OF OANADA 
VINCIAL INSURAN R 
AN. 


Cases 1547—1727, 
1547. Add. Annotation: er a opr A 
Shipp Co. (Inc.) v. Hatton & Cookson, 


ping 
. (Liverpool) (1829), 143 L. T. 296. 


1557. or Annotation :—Consd. Greenhill 
Federal Insce. (1926), 95 L. J. K. B. 717. 


1575. Add. Annotation: — Refd. Wadsworth 


hterage & C Co., Ltd. v. Sea Inace. 
Oe NOoEY 85 Com. Gne. d. 


1589. Add. Annotation :—As to (2) Dbtd. Greenhill 
v. Federal Insce. (1926), 95 L. J. K. B. 717. 


1608a. What amounts to insurance against.]-— 
A policy on a Page Sy provided: ‘ the insur- 
ance is ay oa the risks of total &/or con- 
structive &/or arranged loss including general 
aver: & salvage & damage to such vessel 
by collision with any other vessel or with 
ned fixed floating or other object or by fire 
lightning stranding or sinking.’’ The barge 
sank through general debility :—Held: the 
policy did not make the insurers liable for 
ordina: td wear & tear, & therefore they were 
not liable although the word “sinking ”’ 
was used the policy. Bg locales i 
LIGHTHRAGE & OOALING Co., D. v. SEA 
Insoz. Co., Ltn. (heae), 45 T. L. R. 597; 35 
Cam. Cas. i, CA 


1611a. J—PHanix INSURANCD Oo. oF HART- 
FORD v. DB Monony, No. 2404a, post. 


1641. Add. Annotations :—-Refd. Banco de Barce- 
lona v. Union Marine Insce. (1 '25), 184 L. T. 
350. Mentd. Faleon v. Famous Dlayers 
Film Co., [1926] 1 K. B. 303. 


1648. Bross age ieee :— Refd. Clan Line 
mers v. Board a Trade, The Olan 
Melhores. tery A. O. 514. 


1650. Add. Annotations :—Consd. Board of Trade 
v. Hain S.S. Co., [1929] A. O. 534 ; Merchants’ 
Marine Insce. v. Liverpool Marine & General 
Insce. (1928), 9 Mere J.K.B.6589. Refd. Man- 
comunidad av oh Frumiz = Royal Ex- 
change Assce, (1926), 48 T. L. R. 108; Clan 
Line Steamers v. Board of Trade, The Clan 
Matheson, [1929] A. O. 514. 

1660a. .)—A sailing ship, of which pltf. was 
mtgeo., was insured by a policy, underwritten 
by deft. - against perils of the sea & fire, &, 
as per Institute Time Clauses, clause 8, 
against loss of the vessel “ caused through 
the negligence of master, mariners, engineers 
or pilots.” The vessel was damaged by 
ice & she leaked badly, & the captain, 
expecting a ae in which he thought she 
would be ] decided to abandon her, & 
he set fire to her {o prevent her from being a 
danger to navigation, & he & the crew then 
abandoned her. In an action by the mtgee. 
on the policy deft. did not all any mis- 
conduct by the assured, by the mbtgee., 
or by the managing owner, & there was no 
evidence that the abandonment was a wilful 
casting oe of the ship by the master :-— 
Held: on the facts the regen was 
cinineasonabls on the agi 4 of the master & 
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revioualy e petog | pgs 
vovered by clause even Bor from that 
regen as othe aE nel of the sea had 

egligence - the master 
r measures not being taken 
ae: tf. was entitled to recover 
arine e Act, 1906 (c. 41), 
- ae. (2) (a eee Loe vy. MrroHEt (1928), 98 
120; 146 L. T. 261; 17 A 3 

at L, 7 562; 84 Com. Cas. 81; 456 T. La 
1675. Add. aides :—Refd. Firemen’s Fund 
Insce. v. Western Australian Insce. (1927), 
48 T. L. R. 680; Olan Line Steamers v, 

Board of Trade (1928), 97L. J. K. B. 785. 


1684, Add. Annotation :—~Refd. Adelaide 8.8. Co. 
v. A.-G., [1926] A. ©. 173. 


1687. Add. Annotation :—Generally, Refd. Gulf & 
Southern 8.8. Co. (Incorporated) v. British 
Traders Insce. Co., [1930] 1 K. B. 451. 


1701. Add. Citations :—31 Com. Cas. 145; 16 
Asp. M. L. C, 579. 
1708. Add. Annotation :—Refd. Mancomunidad 


Del Va: os fsarr v. Roya] Exchange Assce., 
{1927] B. 567. e 


1705. Add. pemen s—Consd. Mancomunidad 
Del Vapor Frumiz v. Royal Exohange Assce., 
[1927] 1 rk. B. 567. 


1706, Add. Annotation :—Refd. Mancomunidad 
Del Vapor are v. Royal Exchange Assce., 
[1927] 1 K. B. 567. 


1708a. ‘‘ Collision with any object ’°—Bumping on 
rocks.|—-A policy of marine insurance on the 
hull & machinery of a steamer covered the 
ordinary perils of the sea & contained the 
following clause: ‘ Subject to the Institute 
‘ Free of Particular Average absolutely ’ time 
clauses as annexed, but this insurance to 
include damage received by collision with any 
object (ice included) other than water.” The 
rape having stranded, bumped on the rocks 
amaged her bottom plates :—~Held: the 
contact with the rocks was a “ collision with 
an object’ within the policy.—MANcoMv- 
NIDAD DEL VAPOR Frvu»iz v. ROYAL Ex- 
CHANGE ASSURANCE, [1927] 1 K. B. 567; 96 
L. J. K. B. 229; 136 L. T. 587; 43 T. L. R. 
108; 17 Asp. M. "L. C. 205. : 


1709. Add. Annotation :—Refd. Adelaide S.S. Co. 
v. A.-G., [1926] A. C. 172. 


1710. Add. Annotation :—Refd. Adelaide 8.S. Co. 
v. A.-G., [1926] A. C. 172. 


1718. Add. Annotations :--Apld. 8S 
Union Insce. Soc. of Canton (1928), 
K. B. 646. Refd. Tempus Shipping Co. v. 
Louis Dreyfus & Co., 1980] 1 kK . 699. 


1719a. Damage caused by water—To extinguish 
or check fire.|—SyYMINGTON & Oo. v. UNION 
oa ian Soorpry or Oanton, No. 855a, 
@ 
1727. Feo Annotation :—A re 
nion Insce. Soo, of retard (1 L. J. 


n wv. 
7L. J. 





constituted negligence this * paghigenos, 
resulting in in the pontintsig action of a x B. 646, 
Socorma ' 
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Fy tol i. Ship wunseaworthy —— Sh 
endered unseaworthy by charterer charterer sth 
oud privity of Geewred— Aseurel oni 
recover.}—-Pacrvic Coast 
amore Lr. v. BSTOMEATER 
Fire Insurance Co or New York, 
Paoirio Coast Coat FREIGHTERS, LrD. 


[1997 
590: ties} 1 aes agi, nh dB B.O. RB. 


PART Ii. SECT. 20, SUB-SECT. 1.—A. 
1576 if. ——.}—Monmay v. Nova 


1782. Add. Annotation :—Refd. Foster v. Driscoll 
Lindsay v. Attfield, Lindsay v. Driscoll 
(1928), 08 L. J. K. 8.989.” riscoll 


1786. Add. Annotation :—Refd. Adelaide 8.8. Co. 
vy. A.-G., [1926] A. C. 172. . eres 


1750a. ——— Action of port authority—Extinction 
of fire—Damage by water.|—-STMINGTON & 
Co. v. UNION INSURANCE Sociery oF CANTON, 
No. 855a, ante. 

1766. Add. Annotation :-—Refd. Clan Line Steamers 
v. Board of Trade, The Clan Matheson, [1929] 


A. C. 514. 

1809. Add. Citations :—134 L. T. 350; 16 Asp. 
M. L. C. 604. 

1817. Add. Annotation :—Refd. Symington v. 
pen Insce. Soc. of Canton (1928), 139 L. T. 


1827. Add. Annotation :—Gencrally, Refd. MacColl 
& Pollock, Ltd. v. Indemnity Mutual Marine 
Assurance Co. (1930), 47 T. L. R. 26. 


1828. Add. Annotation: — Refd. Wadsworth 
Lighterage & Coaling Co. v. Sea Insce. Co. 
(1829), 85 Com. Cas. 1. 


1888. Add. Annotations :—Consd. Clan June 
Steamers v. Board of Trade, [1929] A. OC. 
514; Hain S.S. Co. v. Board of Trade, [1928] 
2 K.B.534. Refd. Cayzer, Irvine v. Board 
of Trade, [1927] 1 K. B. 269. 


1846, Add. Annotation :—Generally, Mentd. Falcon 
Oe eas Players Film Oo., [1926] 1 K. B. 


1849. Add. Annotation :—Consd. Clan Line 
pe v. Board of Trade, [1928] 2 K. B. 


1850. Add. Annotations :—As to (1) Apld. Board 
of Trade v. Hain 8.8. Co., [1929] A. C. 5314. 
Consd. Clan Line Steamers v. Board of Trade, 
[1929] A. C. 514. Generally, Refd. Adelaide 
S.S. Co. v. R. (1925), 95 L. J. K. B. 213; 
Cayzer, Irvine v. Board of Trade (1926), 
42 T. L. R. 731. 


1851. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade, [1929] A. C. 514. 


Refd. Hain S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 634. 
1854. Add. Annotations :—Consd. Clan Line 


Steamers v. Board of Trade, [1929] A.C. 614. 
Refd. Adelaide 8.S. Co. v. A.-G., [1926] 


A. C. 172. 

1858. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade (1928), 97 
L. J. K. B. 785; Merchants’ Marine Insce. 
vw. Liverpool Marine & General Insce. (1928), 
07 L. J. K. B. 689; Board of Trade v. Hain 
8.8. Co., [1929] A. O. 534. Refd. Adelaide 


8.8. Co. v. A.-G., [1926] A. O. 172. 


1860. Add. Annotations :—Consd. Hain 8.8. Co. v. 
Board of Trade, [1928] 2 K. B. 584; Clan 
Line Steamers v. Board of Trade, [1929} A. C. 
514. Refd. Board of Trade v. Cayzer, ine 
(1927), 48 T. L. R. 625. 

1874, Add. Annotation :—As to (1) Refd. errs ir 
Shipping Co. v. Louis Dreyfus & Co. (1930), 
99 i J. K. B. 653. 

1876. Add. Annotation :—Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce,, 
£1928} 1 K. B. 589. . 
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1888. Add. Annotation -—~Refd. Tempus Shipping 
Ss PrN Dreyfus & Co. (1980), 90 L. J. 
Lo . ave 


1948, Add. Annotation :—Refd. Mancomunidad 
Del Vapor Frumiz v. Royal Exchange Assce., 
(1927) 1 K. B. 567. 


1965. Add. Citation :-—{1904] P. 198, n. 


Add. Annotations :—-Refd. The Normandy, 
[1004] P. 187; Mancomunidad Del Vapor 
ene Royal Exchange Assce., [1927] 1 


1981. Add. Annotation :--Apld. Admiralty Comrs. 
v. S.S. Chekiang, [1926] A. U, 637. 


1982. Add. Annotation :-—-Refd. Admiralty Comrs. 
v. 8.8, Ohekiang, [1926] A. C. 637. 


2010a. ——— Recovery of damages in collision 
action.]—Defts. insured pltfs.’ steamer against 
the usual marine msks, the steamer being 
valued in the policy at £4,000. During the 
currency of the policy the steamer collided 
with another steamer. The ship was repaired 
at pitfs.’ cost, & a collision action by pltfs. 
against the owners of the other steamer was 
settled, & the owners of the other steamer 
paid over to pitts: £2,500, as being half 
the damages. In an action against defts. 
pitfs. contended that, as the balance of their 
loss was £2,500 they were entitled to recover 
that amount, it being less than the value of 
£4,000 put on the steamer in the policy :— 
Held: defts. were liable only for £1,500, 
being the diflerence between £1,000 & £2,600, 
the amount recovered by pltfs. from the 
owners of the other ship.—-GooLe & Hunn 
Steam Towing Uo, Liv. v. OCHAN MAING 
INSURANCE Co., Jip, [1928] 1 K. B. 588; 
V7 ju. J. K. B. 175 , 138 1. di 648 r) A4 7T. L. R. 
133; 72 Sol. Jo. 17; 17 Asp. M. L. (. 409; 
33 Com. Cas, 110. 


2014a. Loss less than amount paid into court, |-- 
Resps. tnsured applits.’ tug boat by a policy 
of marine insurance, which provided that, on 
a clam for a constructive total loss, the 
insured valuc was to be taken as the repaired 
value, & that nothing was to be taken into 
account for the damaged value, & also that 
all claims were to be subject to English law 
& usage. The tug was sunk by collision, 
& applts. at ofco gave notice of abandon- 
ment. Salvors employed by resps. raised 
the tug in a few days, & the abandonment 
was not accepted. The salvors, without 
the knowledge of applts., made an offer to 
reaps. for the tug, & resps. requested them 
to put it into writing, which they did. The 
appellate ct., considering the evidence as to 
the probable cost of repair, held that there 
had been only a partial loss to an amount 
less than that paid into ct. :—Held: (1) the 
sinking was not an actual total loss ; (2) 1¢sps. 
were not precluded from denying that thoy 
had accepted the abandonment; (3) there 
had been no constructive total joss within 
Marine Insurance Act, 1906 (c. 41), 8. 60 (2) (1), 
since even at the date of the abandonment 
it was not unlikely that the tug could be 
recove & it was unnecessary to consider 
whether the old rule, that the crucial moment 
was the commencement of the action, had 


— 
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been modified by sects. 61 & 62; 
appellate ct. was not bound to accept the 
highest estimate of the cost of repairs given 
by resps.’ witnesses, & the ct.’s finding as to 
the sum necessary, being justified by the 
evidence & not being based upon any error 
of peels. could not be questioned.— 
Caprain J. A. Catas Tua & WHARFAGE Co. 
v. FRANKLIN InsvuRANCE Co., [1927] A. C. 
698; 96 L. J. P. C. 182; 137 L. T. 709; 
17 Asp. M. L. O. 819, P. C. 


2055a. ——— ——.]—CapTaIn J. A. Cates Tua & 
WHARFAGE Co. v. FRANKLIN JNSURANCE 
Co., No. 2014a, ante. 


2074. Add. Annotation :—Refd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 1053. 


2082. Add. Annotation :—As to (1) Refd. Canada 
tlantic Grain Export Co. (Inc.) v. Eilers 
(1929), 85 Com. Cas. 90. 


2087. Add. Annotation :—Mentd. Hirji Mulji v. 
Cheong Yue 8.8. Co., [1926] A. C. 497. 


2110a. ———.]—-MAEBURN v. LECKIE (1822), cited in 
Abbott’s Merchant Shipping, 14th ed., p. 15. 

Annotation + :—Consd. Alcock v. Royal Exchange Assce. (1849), 

2145. Add. “Annotation :~—Expld. Captain J. A. 
Cates vas. & Wharfage Co. v. Franklin Insce., 
[1927] A. ©. 698. 

2152a. Sunken ship—Recovery probable at date 
of abandonment.]—Caprain J. A Catss Tua 
& WHARFAGN Co. v. FRANKLIN 1NSURANCE 
Co., No. 2014a, ante. 

2189. Add. Annotation :—Refd. Australia (Owners) 
v. Nautilus (Owners) (1926), 95 L. J. P. 1465. 


2191. Add. Annotation :—Refd. Tempus Shipping 
.v, pees Dreyfus & Co. (1930), 99 J. 
2214. Add. Annotation :-—As a ee Aplid. Holmes 
v. Payne, [1980] 2 K. B. 3 
2259. "Aad. mage laa ana 
[1926] P. 180. 


2286a. ———- —~——.]—-Vacuum OL Co. v. UNION 
INSURANCE SOCIETY OF CANTON, Lrp. (1926), 
32 Com. Cas. 58, C. A. 

2338a. Negotiations for ship between under- 
writers & third party.]—Caprain J, A. OaTEs 
Tua & WHARFAGE Co. v. FRANKLIN INSUR- 
ANCE Co., No. 2014a, ante. 


238389. Add. Annotations :—Consd. Dee Conservancy 
Board v. McOQonnell, [1928] 2 K. B. 159. 
Refd.Sheppy Glue & Chemical Works v. Med- 
way River Conservators (1926), 24 L. G. R. 
457. Mentd. The Mostyn (1926), 135 L. T. 
eA ee Ryder & Steadman’s Contract, [1927} 


“The Massillia, 





2340. Add. Annotations :—Consd. ar ey 
Board v. McConnell, [1928] 2 K. B. ee 
Roefd. Midge ie I. RK. Comrs., [1926] A 
87. Mentd. Sheppy Glue & Chemical Works 
v. Medway River Conservators (1926), 24 
L. G. BR. 457; Wigg v. sete Irish Free 
State 9D: 96 L. J. P. C. 88 ; Clark v. 
Epsom R. D. C., (1929) , Ch. 287 ; Musical 
Performers’ Teeeon Assocn., Ltd. 'v. British 


(4) the : 


pene acearees Ltd. (1980), 46 T. L. R. 


a —-—— -—— Damages as negligence in 
watching wreck.]-—Defts. & other under- 
writers insured pltfs.’ 
total loss, & to the extent of nes -quarters 
against damages which pltfs. might have to 
pay for collisions with other vessels. The A. 
was sunk in a river & in fact was a con- 
structive total loss. Notice of abandonment 
was given & acceptance thereof refused. 
Pitfs. & defts. goreed without prejudice to 
their righte to take j joint action to salve the 

prepay: The master of the 4. employed 

t watch the wreck & warn other 

vesse Owing to the negligence of the 
crew of the tug the steamship S. came into 
collision with the A., & both vessels sustained 
damage. In an action brou ght, in the 
names of pltfs., by & for the benefit of defts., 
against the S., the owners of the &. counter- 
claimed & recovered judgment for the 
whole of their damages & costs, & the under- 
writers paid three-quarters of the dama ‘oe 
& costs to the owners of the S. :—Held: 
underwriters were jointly liable to inderanity 
plitfs. against the remaining one-quarter of 
the damages & costs of the S., the liability 
not arising under the policy but upon the 
contract of indemnity.—Svuarr & STEAMSHIP, 
ALLEGHANY OF LONDON, Lip. v. MERCHANTS’ 
MARINE INSURANCE Co., Lip. (1898), vl 
T. L. R. 664; 3 Com. Cas. 312. 

2846. Add. Annotation :—Refd. Glen Tine, Ltd. v. 
A.-G. (1930), 46 T. L. R. 461. 

2851. Add. Annotation :—Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 84 Com. Cas. 309. 

2852. Add. Annotation :—Consd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 84 Com. Cas. 309. 

2355. Add. Annotations :—As to (2) Consd. A.-G. 
v. Glen Line & Liverpool & London War 
Risks pb Assocn. (1929), 34 Com. Cas. 
309 ; os ae v. ene Insce. Corpn. (1929), 
98 L. J 

2856. Add. cic: gee, Glen Line, Ltd. v. 
A.-G. (1980), 46 T. L. R. 451. 

2875. Add. Annotation :—Refd. A.-G. v. Glen Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 34 Com. Cas. 309. 

2879. Add, Annotation :—Refd. Goole & Hull 
Steam Towing Co. v. Ocean Marine Insce. 
(1927), 44 T. L. R. 183. 

2404a. Prosecution of claim—Condition arta 
time for.]—Plitfs. were interested & 
certificate of insurance which was ‘enticed 
under two policies of marine insurance 
subscribed by defts. in respect of 100 barrels 
of pure gum turpentine shipped from Florida 
to Rotterdam. The gy na provided for 
payment for “leakages from any cause in 
excess of 1 per cent. on each invoice.’’' It 
was the practice of the trade, at the port 
of shipment, to gauge the barrels of turpentine 
& to express the result in gallons, & at the 
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port of discharge to weigh it & to express the 2461. Add. Annotation :—Consd. Holmes v. Payne, 


t in kilograms with an allowance for 
reduction on account of the varying tempera- 
ture conditions of 3°25 kilograms to the gallon. 
The - | ha also contained a stipulation 
providing that no suit or action for the 
recovery of any claim should be maintainable 

any ct. unless such suit or action be 
commenced within one year from the 
happening of the loss out of which the claim 
arose, but that limitation clause did not 
occur in the certificate. When the vessel 
was discharged a shortage in respect of the 
gallons of turpentine shipped was ascertained 
to have taken place. Defts. having refused 
to pay upon the ground that there was no 

ficient evidence of the loss & that the 
claim was not instituted within the year, 
the present claim was brought by the pltfs. 
on the certificate :—Held: the limitation 
clause was not one which bound the certificate 
holder. The rights of the original policy 
holder, which were conveyed to the certificate 
holder, comprised the rights given by the 
policy qualified by all the conditions & 
warranties which affected the nature & extent 
of the insurance granted, but did not impose 
an obligation affecting only a limitation of time 
within which the rights so given were to be 
enforced ; (2) an actual physical loss had been 
proved based upon the calculations, & there 
was no ground for imputing that loss to any 
cause other than leakages.—PHENIX INSUR- 
ANCE Co. oF HARTFORD v. De Moncuy (1929), 
141 L. T. 489; 45 T. L. R. 643; 18 Asp. 
M. L. C. 7; 35 Com. Cas. 67, H. L. ; affirming 
S. C. sub nom. DE Moncuy v. Pu@ nix INSCE. 
Co. oF HARTFORD (1928), 138 L. T. 703, O. A. 


[1980] 2 K. B. 301. 


24638a. —-- ——-.]—A ship belonging to the Glen 


Line was insured, hull, machinery, etc., with 
the Liverpool & London War Risks Insurance 
Assocn., against the usual war risks. On the 
declaration of war on Aug. 4, 1914, the 
ship was seized by the German Government 
& was interned until after the Armistice. 
The Glen Line gave notice of abandonment, 
which was accepted by the Assocn. as for a 
constructive total loss on Aug. 4, 1014. 
After the peace the Glen Line presented a 
claim to the Mixed Arbitral Tribunal, under 
article 297 (e) of tho treaty of Versailles, in 
effect, for compensation for loss of prospecuy? 
profits arising from the seizure of the ship b 
the Germans immediately on the outb 

of the war, & this claim was compromised 
for about £140,000. Thereafter the British 
Government, as reinsurers to tho extent of 
80 per cent. of the war risks undertaken by 
the Assocn., who made no claim to the com- 
pensation, claimed that the compensation 
was received by the Glen Line as trustees for 
the Assocn., & that the British Government 
were entitled to 80 per cent. of the trust 
moneys :—Held: the compensation  re- 
covered under the treaty was analogous to 
damages recovered for loss of freight in 
prospect secured by an existing charter & 
must therefore be treated as belonging to the 
owner & not to the abandoneo.— GLEN LINE, 
rp. v. A.-G. (1930), 46 T. L. R. 451; 86 
Com. Cas. 1, H. L.; revag., S. C. sub nom. 
A.-G. v. GLEN LINE, Lrp. & LivurrooL & 
LONDON War Risks Insce. AssOON., LTD. 
(1929), 34 Com. Cas. 309, C. A. 


2469. Add. Annotation :-- Generally, Mentd. British 
American Continental Bank v. British Bank 


2445. Add. Annotation :—Refd. Lothian v. Kp- 
for Foreign Trade, [1026] 1 K.B. 328. 


worth Press (1926), 137 L. T. 582, n. 
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2537. Add. Annotation :—Generally, Mentd. A.-G. 2560. Add. Annotation : —As to (1) Consd. Page v. 
for Manitoba v. A.-G. for Canada, [1929] Scottish Insce. Corpn. (1929), 98 L. J. K. B. 
A. C. 260. 308. 

2648. Add. Annotation :—As to (1) Refd. Shell-Mex 


v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. | 2562. Add. Annotation :—Consd. Page v. Scottish 
39. re : Insce. Corpn. (1929), 98 L. J. K. B. 308. 
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af. Recovery of intereal—Alihough ees (1892), 21 8. C. R. 288.— | N. Z. L. R. 231,—N.Z, 
fury. }--PAaciric ° 3 
Coast Cos. FREIGHTERS, LTD. v. o ili. Question relating to cancel- PART III. SECT. 2, SUB SECT. 2. 
WESTCHESTER FirE INSURANCE Co. | lation of previous policy—Mcaning of t {. —~— —— Whether action by 
oF New York, Paciric Coast CoA | cancellation.J—A proponral for a policy | insurer Chancery or common law 
FREIGHTERS, LTD. v. WESTERN ARBUR- | contained the question, “ Has the pro- | uction.J— ROYAL Ex( usNok ASHCE. CO. 
ANCE Co. (B. C.), [1926] 4 D. L. 7. ponent... everhad... any policy o. URIMSHAW Bros, Lrp., [1928] 
963: [1926] 3 W. W. R. 356.; afd., | cancelled by any insurance co.!” | 2D. L. KR. 412; 62 0. L, It. 25.—CAN. 
{1927} 2D. L. R. 590; (1927) 1 W.W.R. | The assured had in fact had a policy in t Lwtbilily of insured 
878; 38 B.C. R. 315—CAN. another office, &, the eee thereon Refusal to subroygule.)- GLOBE & 
not, having been paid, the insurance | jrimgens Fine INKBURANCK Co. v. 

PART Ill. SECT. 1, SUB-SECT. 4. ae pi toner met Le co. on TRORDELL, (1927) 2 D. L. R. 659; 60 

o I. —— Bfeaning of ' husband."}— | Eot cosine to continue the pollcy: 0. L. HR. 227.—CAN. 
an the proposals for insurance 
in 











against | the premfum the eo. would have no SECT. 1 

e ave - . e 
i of a building & of alternative but to. catiecl the policy. PART III. SECT. 3, SUB 
furniture, etc., therein of the proponent, | The premium not being pald the officer sg. Party in whose name property 
one of the printed ons Was uced a cancellation voucher which | placed.J—Pitf. was held to bave an 
“Havo you...or husband ever | he had taken with him when he weut urable interest in, pre 
2+ nad 8 fire" t—Held: the word | to call on assured, & assured then | had been placed in his name by his 
“‘ husband ” there meant huaband then signed the voucher *& the policy was | brother for the purpose of preventing 
living.—BRAaDBORY t. TE LONDON | cancelled :—Held: the termination of | his brother’s creditors ting it.— 
ACCIDENT CO., LrD. of the unilateral act of | LAMBERT v. ANGLO-SCOTTIGH GENERAL 
R. 127.— AUS. the co., & the policy was cancelled | CoMMERCIAL INSURANCE Co. (1929), 
© fi. —— Alleged misstatement as to | within the meaning of the question in | 64 0. L. R. 439.—CAN, 
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Cases 2568—2767. Enorisa anp Exere Dicrst SUPPLEMENT. 


2568. Add. Annotation :—As to (2) Consd. Lake v. 
Simmons (1926), 95 L. J. K. B. 586. 


2572. Add. Citation :—31 Com. Cas. 10. 


Add. Annotation :—Mentd. Hirji 
Cheong Yue 8.8. Co., [1926] A. C. 497, 


Maulji v. 


2644. Add. Annotation :—Generally, Mentd. Pailin 
v. Northern Employers 
Co. (1925), 95 lL. J. KE. B. 25. 

2657. Add. Annotation :—Consd. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 664. 


’ Mutual Indemnity 





2718. Add. An s—Consd. Lake v. Simmons 
2610. Add. Annotation :—Retd. Stumbles vv. (1926), 96 L. J. K. B. 686. 
Whitley (1929), 46 T. L. R. 87. 2740. Add. Annotation :—Generally, Retd. Lake 
2635. Add. Annotation :—Ae to (2) Apld. Syming- v. Simmons (1926), 05 L. J. K. B. 586. 
ton v, Union Insce. Soc. of Canton (1928), 2767. Add. Annotation :—Refd. Page v. Scottish 
07 L. J. K. B. 646. Insce, Oorpn. (1929), 98 L. J. K. B. 308. 
PART III. SECT. 8, oun nee: 2.—B, of the criminal he had 


Fipeuity-PHomnix Wink In SURANCE 
Co. oF Nrw on, G (1838 D. L. BR. 
803 5680.L.R 


PART III. SECT. 5. 


vw. BENNIE 8, Conmn & Son (N. 8, W.), 
Lan. (1 (1936), 27 8. uN, as 29 ; 


=, 
° e e e 


i, ---~.}-SUN TRU UANCS OFrFiIvE“ 
vw. Roy (Can, yg t98T1 4 ._L.R.17; 


8. 0. R. 8.—0 


2599 i. Lxplosun—Gram-duat ex- 
ploswn.)}--A policy of insurance against 
firo, which iuciades the condition that 
the co. shal] make good loss or damage 
caused by the explorion of coal or 
natural gas in a building not forming 
part of gas wores, & Joss or damage 

y fire caused by any otber explosion 
covers loss causcd by a grain-dur 
explosion, where, although h the origin 
of the losion cannot be positively 
pro @ most probable cause is 
found to have beon the ignition of the 
particles of grain-dust suspended in 
he ait.—~RIEpLY yeetohgetde Lp. ». 
MERCHANTS FikgE ASSURANCE CORPN 
oY NeW YorK (Man.), [1926] 1 
W W. QR. 497 —CAN. 


1i. ——.]- A poliey of fire insurance 
upon @ buflding contained the words 
*“ only while the a ig are occupied 
as a private dwolling.’? The premises 
were vacant when a firo ocouwred. 
In an action upon tho policy :—Held : 
the words quoted wore part of tho 
description of ~ sl a rete ra tents — 
COOPER v, TOR 
ort 2 tesa) 2 D. ca t. 1007; ay O. Tel XK. 


a “ Burning of pravrve. *) Wer 
RAND Estates, LTD. v. NW ZEALAND 
aoe, OO Lip., {1925} App. D. 


“ Occupud.’’}- By the tenns of a 


ollgy issue by, dette. it covered the 
ons while occupied, 
pp ee bas altuated 


A fire occurred Aeing 0 


as descri 
ct. 18. 1998, Pite. 
was not then th 


ving in the Ld eatery 


though he had left some furniture 
clot. there, & se dls clse Tred 
there :— Held : roperty was not 


the 
focun= at he ue rot t the within 
moaning rc) © policy.-— —— 
v. ANGLO- Ortan: Genkna Com 
MERCIAL sece: Co. (1929), 64 0. L. R. 


PART iil. SECT. 7, SUB-SECT. 3. 

2620 v.-—— -—-— pane er con- 
aon, that tho insurer is not liable for | 5 
ous soleus insurance 
effected with any other insurer, unless 
& until the insurer assente thereto,” 
is not lngasoa an for fo 80 48 ants defeat the 
Withoat en 


the insurer Hable 
therein, that © the tourer is not Hable 


plore gr: Rigg ter cece E pbaslag toe ea eb 
treat 8D. L, ey pags : F827} ¢ ‘o. Kk 
481.-—-CAN. 


vr (p. 320) 1. ——~ Lose between issue 
7) aaves note & pnolicy-—Whether con- 


itions of policy applicable. ag al 
BON ¥. OUTHERN FImE 
INSURANOE OCo., Lrp. (1987), ‘8 Ao R. 


a 124; 45 N.S. W. W. 


d (p. 8320) i. ——- On nature 
of o ation on amet eee 
EST ND EsiaTes, LTD. v. NEW 


ZEALAND INSURANCE Co., LYrp., {1925] 
App. D. 245.—5. AF. 

ee i. —- ———, +~-Missiquor & 

ad iim oe sae INSCE. Co. 

Tow. TELEPHONE 

Go. lias 1b. we aie Th. 526 ; 43 Que. 

K. B. 129.—CAN. 





PART II. SECT. 8. 


2.50 il. ——,.j—In 1925 pitf. 
made two proposals for fire insurance 
with deft. co., each containing the 
question, ‘‘ Have you or your husband 
evor been a claimant on a fire insurance 
office or had a fire?’ In one pro- 
ers the answer supplied was “ Fire 
n 1914 from adjoining shops, Throssell 
Street, Collie,’’ * in the other ‘“‘ known 
to company.” Pitf. had livod tare 
rom her husband for mony 
he had died in 1923. usband oath od 
had one fire in 1898 & another in 1917. 
In tho case of the first fire he had becn 
convicted of arson, & the inawanco co. 
coneerned had refuaed to pay insurance 
in respect of the second fire :—Z/eld : 
the answer was untrue.—BRADBURY 
v. LONDON oh wen & ACCIDENT 
Cob. Ltp., [1928] W. A. L. KR. 38. — 





PART Ill. SECT. 9, SUB-SECT. 1. 


mi, ——— Insurance aren creas 
Concalment of previous 
indwwutually.}—A policy yi! ‘Reahenths 

st fire over the merchandise stock 

of pitfs. who were carrying on business 
in partnership was affooted Owith doft. 
co, The | proposal form contamed a 
questiv: “Has proponent, either 
individually or as a member of a 

Sere iP a ey eed her wife 

= ushand, damaged 

estroyed by firet ae pit Hela he 
Guedion referred not o: nly to loss in 
ed ot are of Phang aor Usher a ered 


individ Dally before. th the Acad prvi “at 
Lr SS ee & Har- 
LAND INSCE. Co., 


NEw 
1930) N, . . R, 699, NZ. 


PART INI. SECT. 10, SUB-SECT. 1. 


ao SB: ae mon 
o SY one ig ety ange {1988] 3 
D. L. R. 867.—CAN. 
arrested for areon.}-—An insured “ander 
policy of fire insurance was arrested 
pedar immediately 1 after the fire 
1) 


mEe 


st fie rs Held? the 

was eve y 

& mistake from strict CompHAnee % oo with 

the conditions in the po. 

furnishing proofs of loss.-— vox 

BRIT & BoROEeay eee Co., 
Lrp., [1928] 8 W. W. R. 545.—CAN. 


PART Ill, SECT. 10, SUB-SECT. 2. 
m i, ——~.}—MATERGIO ®. canes 


AgcDENT & Fre Co., 
vibe. 1D. L. R. 1002; 58 Ne 8. R. 
415.—CAN. 
sn. After recovery of judgment agai 


Aue otitd company responsible for yieseed 
9 Edw. 7, & 32, 8, 9.J—BANTING v. 
arte peeg at eal Co., BANTING 
v. Law UNION & CROWN MORTGAGE Co. 

(iat), 21 1 Man. L. R. 142.——-CAN. 
so. HKxpenses of adjuster—Right of 

insurer to deduct. 1 One ees 

WILs0n & HorNE, qr RLD FIRE 

& Marine InscwH. Co. eae L. R. 

1040; 11938] 1 W. W. R. 748.—CAN. 


PART III. SECT. 13, sical 2.—A. 


2749 ii.. on: NEW 
ZEALAND INBURANUE COo., ord “ i 0271 
V.L. 1. 249; 48 re a 182; [1927] 


Argus L. R. 194.—AUS. 
PART Ill, SECT. 18, SUB-SECT. 2.—B. 








Purchaser pi property 
bible to mor ape aie Sire before 
il eg hia “ore ge il }~—RoyauL_ IN- 
SURANCE ( ee Aad ped 


38 C. L. hk. inti 7 [1037] ¥ 
AUS. 


1 ii. Delay a reinstatement - 
Reght to are lose of rent & profits.}- 
Pursuant to Iinperial Acta Applica- 
tion Act, 1922, 5. 49, pltf., ag a person 
interested in or entitled to b dings 
which bad been destroyed by fire, 
requested deft, insurance co. to cause 
the money for which such buildings 
had been d to be laid out or 





insure 
expended as far As the same would 
towards re afldang or reinstating 


ee Duildings.. eee failed to comply 
with the requost within a ra i 
timo. Pra having estabhshed 
right to compliance claimed to Ms 
entitled to damages for lous of rent & 
rofits occasioned by deft.’s default :-— 
eld: the sect. conferred on ee no 
righ t beyond that to have the m 
d out or expand ded ea far aa it woul 
fo paclide b-ra rebuilding or reins 
ae Gan .—-MYLIUS ot. prorat 
» LTD., mt a ell! L. R. 
180 ; on 19 38} ‘Arcus L. R —AUB. 


PART Ill. SECT. 15. 


2769 i. right arty mek pee Poy. 


Wirinur, {1938} 2 D. L. R. 396.—CAN. 
2769 ii. ——. J peurence by adminis- 
owner-—T¥V hether 


estate Ri roporticnale part.}— 
Fing 


FULLERTON PUALADELPHEL 
ASBOCN., 1990 IDL. + iery 543; 60 
N. 8. R. 2 PLAN 


2769 iti. ——~ Insurance by 


Vol. XXIX.—Insurance. Cases 2608-29878. 


Part IV.—Life Insurance. 


2862. Add. Annotation :—Refd. Holt’s Motors 
" Ltd. v. South East Lancashire I Co. 
(1980), 85 Com. Cas. 281. mettre 


2002. Add. Annotation :—Refd. Holt’s Motors, 
Ltd. v. South East Lancashire Insurance Co. 
(1930), 835 Oom. Cas. 281. 


2006. Add. Annotation :—Apld. Looker v. Law 
Union & Rock Insce., {1928} 1 K. B. 554. 


2907. Add. Annotation :—Apld. Looker v. Law 
Union & Rock Insce., [1928] 1 K. B. 554. 


2907a. —--.]—On July 10 L. sent to defts. a 
propose for an insurance on his life, in which 
e stated that he was ‘‘ now free from serious 
disease or ailment.’”’ The proposal contained 
this declaration: ‘‘ It is hereby declared that 
the above particulars are true, & it is agreed 
that this proposal & declaration shall be the 
basis of the contract of assurance.’”’ On 
July 15 defts. replied stating ‘“‘ The proposal 
made by you . . . has this day been accepted 
& if the health of the life proposed remains 
meanwhile unaffected, the policy will be issued 
on payment of the first premium... . The 
risk of the co. will not commence until receipt 
of the first premium, & the directors mean- 
while reserve the power to alter or withdraw 
this acceptance.” On July 21 L. began to 
feel ill, & on the next day a friend filled in a 
cheque for the first premium, which L. signed 


the buildings on tho land with loss | wife d 
payable to the vendor. Part of the | 
purchase-money was advanced by the 


as security an asaigninent of his inturest 
in the land & in the Se cwenb for 
pubenase. The mtgee. then insured 
he buildings under a policy In which 
said purchaser was made the assured, 
& the loss was made payable to itself 


daughter. 


dauyhter—Death 
Second wife not designated.) - 14. was 
insured by the socie 
mtgee. which took from the purchaser payable to “my wifo, 

‘ one-half,” & the other half to his 


His named wife predeccasod 


namtog her, 


him, & he married again. 
wife & daughter both survived him, lel 
He made no change in the deaignation 
of beneficiaries: —- eld: 


in bed. The cheque was not sent off till the 
evening of July 24, by which time L. was 
seriously ill with pneumonia. On July 26 
defts. received the cheque, & thereupon they 
sent to L. a certificate of that date stating 
that the proposal had been accepted, & that 
upon the payment of the first quarterly 
premium a policy would be issued in due 
course. On July 27 L. died. His adminis- 
trators sued defts. for the sum insured :-~- 
Held: (1) the acceptance of the proposal by 
defts. was made in reliance upon the continued 
truth of the representations therein, & as the 
risk had been materially incroased between 
proposal & acceptance, a condition which 
defts. had made a condition going to the rvot. 
of the contract had not bean fullllled ; 
(2) since contracts of insurance wore con- 
tracts uberrima fidei, there was a duty of 
disclosure on the part of the assured to 
inform dofts. of his change of health, which 
was a material change in the risk insured, & 
the position was here even stronger because 
defts. had inserted express terms in their 
documents to protect themselves. - LOOKER 
» LAW Union & Kock INSURANCH Co., LTD., 
[1928] 1 K. B. 564; 97 L. J. K. B. 823 3 137 
L. T. 648; 43 T. L. RR. 601, 


2937a. - —— Application of bonus to revive policy.] 


—ROWAN v. ATLAS ASSURANCE Co., LTD. 
(1928), 72 Sol. Jo. 285. 


consulted a doctor the uext day, 
on his advice was, on Mar 16, operated 
upon for hydrocole. On Mar, lo the 
promium had been paid & a provisional 
recelpt ywiven, & on Mar, 20 the oo.'s 
accoptance of the rink was posted. A. 
died from heart failure on Mar, 24 :— 
a: nou-disclosure of any 
matorlal cleeumstances arlying at any 
moment between the proposal & the 


of wlfe - 
for $2,000, 


Hils second 


hia second 


& the vendor as their interests might 
appear :—/icld: although the mtgee. 
was not ly obliged to insure for 
the vendor’s protection, yct as it had 
done so by the wording of the policy, 
he had the right to take advantage of 
ite provisions in his favour, & in the 
distribution of the insurance moneys 
the mtge. co. as mtgee. ranked firmt, 
the vendor's Hien for unpaid purchase- 
money came noxt, & the mige. oo. aa 
assignee of the purchaser’s interest was 
t ~——Fee MCMILLAN EsraTr & CAL- 
GARY BrREewInNG & Martina Co., LTD. 
(Alta.), [1929] 4 D. L. BR. 640; 3 
Ww. . R. 202.—CAN. 


PART IV. SECT. 4, SUB-SEOT. 1. 


2781 i. Application of statute—Insur- 
ance on own ife—For benefit of another. } 
—Re MORRIS, HATTER v. BOWMAN’S 
Buiprs. Svuppires (Ont.), [1927] 1 
D. L. RQ 805.—CAN. 


PART IV. SECT. 5. 

k i, ———.}—Under the Act to secure 
to wives & children the benefit of life 
insurance, R. 8. 0. 1887, c. 136, 8. 6 (3), 
amended by 51 Vict. o. $3, a. 3, 
& 53 Vict. o. 39, a. 6, the insured has 
no power to declare by his will that 
than those for whose benefit 
he has effected eee policy, or declared 
it to be, shall be tled to the insur- 


anaa maney. nee $0 epestion © Soe 


he effected licy or declared 
ete ten he Gnaw? (1855), 36 O. Te 
120.—CAN. 

k &. Zneurance for benefit of named 


F 


wifo was ontitlcd to the $1,000 made 
payable to “my wife.”— Re Luorp & 
ANCTENT ORDER OF USITED WORKMLN 
(1913), 29 O. L. BR. 332; 80. WN, 
5.— CAN. 

ri. Znsurance for bencfit of intended 
unfe-—Fullowed by marriage Valid.) 
Jte Wrytne, (1927) 2D. L. I. 1161; 
60 0. L. R. $23.-—CAN. 

sq. Insurance for benefit of air 
named children— Death of three Altera- 
tion of will.}—-A person Insured his 
life for the benefit equally of six of 
his children, three of whom died with- 
out issue in his lifetime. Ky bis will 
he altered the shares of the three 
survivors, giving a portion to another 
ehild & purtions to four grandchildren, 
& caused the policies to be cancelled 
& re-issued povevre to “ his exors. 
io trust,” & died in 1894, while R. 8. 0. 
1887, oc. 136, was in force :—Held: 
tho apportionments to the four children 
were valid, but those to the grand- 
children, while valid as legacies, were 
as against creditors.—McINTYNE 
v, SILOOX (1898), 209 O. R. 503; afd. 
{1899), 30 O. R. 488.—CAN. 


PART IV. SECT. 9, SUB-SECT. 1.—B. 

. —-.}.-TURVER v. BRITISH 

CoLumBIA Murua, BRNEFIT ASSOON, 

(B. C.), [19271 4. D. L. R. 541; (1927) 

3 W. W. R. 341.—CAN. 

PART IV. SECT. 9, SUB-SECT. 2. - D. 
2906 i. Material alleration 1n health.) 

pail of life fomuranc A as pr 

¥ oe un » 
on Mar. & a medical examination, 


967 


completion of the contract avoided tbe 
eoutract; (2) the conrultation on 
Mar 9 & the operation were matorial 
fact-, whieh A ought to havo com- 
munieated ty the com WALL v. 
Soc reishtn CHO8S ANBSURANCE CO., LID., 
{1027 ] N. Z. I KK. 100. N.Z. 


PART IV. SECT. 10. 
ar. Lapse—WWhether policy resus 
-~-.. —., ‘GIRKUTSC v. ORTILERN =f. 
Ass’ch Co., (1927) 4 >. L. BR. 913; 60 
oO. lu. R, 666.--CAN. 


PART IV. SECT. 11, SUB-SECT. 1. 


3920 vii. x eee? te bye ony eee Chea eé 
accepted subject ta completion of applira- 
tion_for resturaton —Alkged warecr of 
conditimn.j}-—~ Rokk ov. IMPRRIAL Link 
Asscr. Cu., Lrp (Alta.), [1928] 3 
W. W. RR. 594.--CAN. 

bi. Indebted nesa exceeding reserve 
value—Terminatiwn of policy.) -TLAA- 
DALL v. SUN LIFE ASSURANCE Co. OF 
CANADA, (1927} 2 D. L. R. 502; 60 
O. J. kK. 201.—CAN. 


PART IV. SECT. 11, SUB-SECT. 5. - A. 

ai. — - Death in yarage —Deceased 
working un motor vehicle while engine 
running-—— Deceased aware of danyer from 
so doing.}—-Held: on the evidence 
it was not a case of suicide. —LONDON 
Lire ines. Co. v. Lang Stuur Co.'s 
TRUSTEE, {1929} 1 D. L. R. 3285 
8. C. R. 117; 51 Can. Crim. Cas. 31; 
reveg. 8. C. sub nom. Laxa Surer Co.'s 
TRUBTEE v. LONDON Livz Ins. Co., 

“""““" 3D. LR. 89; 600. lL. It. 176. 





Cases 2938-3083. 


2938. Add. Annotation :-—Mentd. Fisher v. Walters 
(1926), 90 J. P. 1965. 


2989. Add. Annotation :—Distd. Newsholme Bros. 
v. ad Transport & General Insce. Co., 
[1929] 2 K. B. 356. 

2950. Add. Citationa :—{1927]1Ch. 55; 95 L.J.Ch. 
484; 1865 L. T. 668; 42 T. L. R. 604, C. A. 


Add Annotation :—Retd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Oh. 411. 
2054. Add. Annotation :—As io (1) Distd. Royal 
Teh Mutual Inace. Soc. v. Barrett, [1928] 


2062a. ——- ——.]—-An assurance co. issued a 

policy containing the following condition : 

“ §. Suicides, etc. The policy shall be void 
if the life assured dies by suicide or by the 
hands of justice. In any such case the 
directors may allow to the policy-holder 
such part of the sum assured as they shall 
think fit, & the policy shall remain in force 
to the extent of the pecuniary interest of 
third parties bond fide acquired for valuable 
conisderation, satisfactory proof of which 
will be required, provided notice thereof in 
writing shall have been received & admitted 
by the directors at least one month prior to 
the date of death.” The co. advanced 
money to the assured on a mtge. of leasehold 
property & on assignment to them of the 
policy by way of security. It was provided 

y a clause in the mtge. that the co. should 

satisfy themselves primarily out of the polic 
money. The assured committed suicide, 
the co. commenced an action against his 
extrix. for the purpose of enforcing their 
security :—Held: upon the truc_ con- 
struction of clause 5, the expression “ third 
parties ’’ did not include the assurer, & the 
co, was entitled to proceed to enforce the 
security against the leasehold property, & 
the policy was void.—RoyAL LONDON 
MUTUAL INSURANCE Society v. BARRETT, 
{1928} Ch. 411; 97 L. J. Ch. 177; 139 L. T. 
208; 44 T. Iu. R. 363; 72 Sol. Jo. 240. 

2968. Add. Annotation :—Mentd. Ie Wethercd 
Ez p. Salaman, [1926] Ch. 167. 

2966. Add. Annotation :—Consd. Royal London 
Mutual Insce. Soc. v. Barrett, [1928] Ch. 411 

2969. Add. Annotations :- Consd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. Refd. James 
v. British General Insce., {1927} 2 K.13. 311 
Perrin v. Dickson (1929), 98 L. J. K. B. 683 
Re Colher, [1920] 2 Ch. 87. 

2098a. Extension of period of policy by insured— 
Effect of.)—By an insurance policy dated 
Aug. 13, 1925, an assurance co. agreed to 
pay the assured, his exors., administrators 0! 
assigns £1,000 in the event of his death on o1 
before July 31, 1926. The assured assigned 
the benefit of tho policy to deft. In July, 
1926, the assured arranged for an extension 
of the period of insurance to Oct. 31, 1926, 
& this extension was given effect to 
indorsing on the policy a declaration ‘‘ that 
the sum assured shail be payable in the 
event of the death of the life assured on o1 


PART IV. SECT. 13, SUB-SECT, 1.—A. | cane” I.), (1926] 4 D. L. R. 1136.— 


oi, —— For mortyage—Sub- | : 
sen a De he 1083; 33 Mas be ie 

rt) « ade ° b4 an. * 7 
81; (1923) 2 W. W. R. 90.—CAN. 


oi. —— To non-preferred 





PART lV, SECT. 13, SUB-SECT. 1.—E. 


mh bene- m_ i, —— ——.}—Re BENJAMIN 
fciary — Validity.|— Re MURPHY (1926), 59 ©. ks R. S00 CAN, 


EneiisH AND Empire Diaest SUPPLEMENT. 


before Oct. 31, 1926.” No assignment was 
ever made of the benefit of this extension. 
The assured died on Oct. 1, 1926 :—Held: 
(1) the extension of the pariod of the policy 
by indorsement was not a new contract of 
insurance, but a variation of the original 
contract of which the benefit was vested in 
deft., & she was entitled to recover the policy 
money by virtue of the assignment to her of 
the policy ; (2) the effect of the transaction 
was that the assured entered into the con- 
tract for the extension of the policy for the 
benefit of deft. & as trustee for her, & deft. 
was, on that ground, entitled to the policy 
money.—RoyvaL EXCHANGE ASSURANCE 1. 
Hope, [1928] Ch. 179; 97 L. J. Ch. 153; 188 
Le T. 446; 447. L. R. 160; 72 Sol. Jo. 68, 
° A. 


3050. Citations :-—-For ‘‘ Ex p. LANCASTER ”’ read 
‘* Re Jacos’s ESTATE, LANCASTER v. GASELEE, 
Ex p. LANCASTER.”’ 


8052a. ——.]—The grantee of an 
annuity effected a policy on the life of the 
grantor, at his own expense. The grantor 
had a power of redemption on payment of 
£2,500, & it was provided that in case the 
grantor should, ‘‘ at the time of making such 
repurchase,” by notice in writing clect to 
take the policy, the grantee would assign 
to him any policy “then vested ”’ in him, 
which might be effected in respect of the 
annuity ; but it was declared that it should 
not be incumbent on the grantor to keep on 
foot any policy. The policy became valuable, 
& the grantor gave the month’s notice of 
repurchase, & declared his election to take 
the policy :—Held: (1) the grantee had no 
right afterwards to surrender the policy for 
his own profit. Semble: (2) although he 
might have let the policy drop, he was not, 
at any time, entitled to surrender it for his 
own.—-HAWKINS v. WoopGaTr (1844), 7 
Beav. 565; 8 Jur. 743; 49 E. R. 1185. 


3052b. Contract to redeem annuity—Whether 
insurance policy included.]|—MILWARD v. 
ae a (1836), Donnelly, 51; 47 EB. R. 220, 











3052c. —-—— Annuity not redeemed by grantor.|— 
Upon the execution of a mtge. from A. to B. 
to secure an annuity, B. insured A.’s life, & 
wrote to A. a letter, stating that the policy 
was to be assigned to A. as soon as the 
annuity’ was redeemed & all arrears & 
expenses paid. A. died without having 
redeemed the annuity. B. paid all the 
premiums on the policy till A.’s death :— 
Held: B. was entitled to receive the policy 
money from the assurance co. & the bonuses 
payable in respect thereof.—BASHFORD 1. 
CANN (1863), 33 Beav. 109; 9 L. T. 48; 11 
W.R. 10387; 55 K. R. 308. 

Annotahon -—Refd. Preston v. Neele (1879), 12 Ch. D. 760. 

3066. Add. Annotations :—Consd. Royal Exchan 


ASSCC. ¥. Ope: [1928} Ch. 179. Refd. Smith 
v. Wood (1928), 189 L. T. 250. 


3088. Add. Annotation :—Mentd. Re Regent 


PART IV. SECT. 14, SUB-SECT. 2.—B. 


- Deposit with insurers as 
co curily for advancea— 
Protected polscica—. reget PAB 

fund primarily liable.)--Re Hou- 


tected . 

LAND; Ex p. HOLLAND (1928), 28 
S. FN. 8. W 360 ; 45 N.S. W. W.N, 
88.—AUS. 
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Finance & Guarantee 
69 L. Jo. 283. 


L. T. 374. 


Corpn., Ltd. 
3091. Add. Citations :—95 L. J. Ch. 195 ; 
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(1930), 
135 


3104a. ——— To unauthorised agent—Reoeipt forged 
—No discharge.]—EDMISTON vv. 
TEMPERANCE & GENERAL ASSURANCE Co., 


ScorrisH 


Ip, (1929), 168 L. T. Jo. 70. 


3097. Add. Annotation :—Generally, Refd. Trede- 


gar v. Harwood (1927), 44 


Life Assce. 


T.L. R.17. 
se i par riper tet :—1384 L. T. 557. 

- Annotation :—Refd. Buerger v. New York 
(1927), 43 T. L. BR. GOL 


8128. Add. Annotations :-——Consd. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 184. 
Waring & Gillow, [1926] A. C. 670. 


Refd. Jones »v. 


Part V.—Accident Insurance: Insurance against Liability 
for Accidents to Third Persons. 


31384a. Liability of broker for negligence —Failure 
to inform insurer of alteration in business of 
assured. ]~-CooLER, Lrp. v. Wine, Heat & 


Co. (1930), 47 T. L. R. 78. 


3139. Add. Annotation :—As to (2) Apld. News- 
holme v. Road Transport & General Insce. 


[1929] 2 K. B. 366. 


$141. Add. Annotation :—Apld. Roberts v. Anglo- 
Saxon Insce. Assocn. (1927), 06 L. J. K. B. 


590. 


3144, Add. Annotation :—As to (1) Apprvd. News- 
holme Bros. v. Road Transport & Gencral 
Insce. Co., [1929] 2 K. B. 356. 

3148. Add. Annotation :—Gencrally, Refd. Lake tv. 
Simmons (1926), 95 L. J. K. B. 586. 

3155. Add. Annotation :—Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 95 


L. J. Ch. 434. 


8157a. ——— ‘‘In charge of any vehicle.’’|-—By 


ON CG Pe ey meee reer nate 





PART IV. SECT. 15, SUB-SECT, 2. 


ni, ——~ Application for declaration 
as to——Who may apply—Ontarwo I[nsur- 
ance Aci, 1924, s 151 (2) J—He TuRNLR 
& CANADIAN ORDER OF FORESIFRS, 
{1926) 4 DL. R. 793; 590. L. RR. 
318,—CAN. 

sq. Production of grant of probate— 
Necessity for. J--NATIONAL Litt. INSUR- 
ANCE Co. v. MCCOUBRAY, [1926] 2 
Ba R. 550; (1926) S.C 1. 277.— 


PART V. SECT. 1, SUB-SECT. 4.—A. 


3149 v. —-- “Engaging’’ in 
hazardous oceupatiwn——TI solated act form- 
wg part of hazardous occupation. }— 
DOMINION OF CANADA GUARANTEE & 
ACCIDENT. INGE. Co. ©. MANONEY 
(Can.), (1929] 4 D. L. R. 823.—CAN. 

3158 iv. ——.] — MacGiIvnn v. Fi- 
DELITY & CASUALTY CO. OF NEW 
YORK, (1928 ] 3 D. oe R. 814.—CAN. 

st. Newspaper wnsurance—Finality of 

judication as to next of kin.}—-Held: 
it was a condition precedent to pays 
ment, that the person claiming should 
produce the decision of the proprietors 
of the paper that ho was the next of 
kin o eceased.—-LAW v. NEWNES, 
pap Aes), 21 R. (Ct. of Sess.) 1027.—~ 


sv. —— ——.}—Where deceased 
left three brothers & a sister, & the 
editor adjudged the sister next of kin 
& paid the money to her :—Held: 
the brothers bad no right to share in 
the sum so paid.— HUNTER v. HUNTER 
(1904), 7 F. (Ct. of Sess.) 136.—SCOT. 

sw. Condition against second insur- 
ance-—-Life insurance polic providing 
for partial prepayment for yaad 
SoutTn British INSURANCR Co., 7 
wo. WILLIAM BaRrceay NICOL, (1928) 
8. R. Q. 53; 22 Q. J. P. 1.—AUS. 

ax. Husband & wife covered—Both 
killed in same accident—Whether la- 


| 


| 


| 


a 


policy of insurance against b 
accident the insurers undertook to pay £260 
in case of death, 


death 


if tho reader while a 


sedestrian in a public thoroughfare be killed 


y accidental impact with a moving vehicle,” 
provided that “ the reader be not at the time 


of the accident in charge of any vehicle.” An 


Held: 


insured person, who was riding a bicycle, got. 
off at the foot of a till, & having pushed it 
some way, stopped to speak to another man 
& stood holding his bicycle, & an unattended 
motor-car came running duwn the hill & 
struck the souteed person & caused his death : 

1e 
bicycle, &, as the deceased man was “in 
charge of " the bicycle within those words in 
thé policy, the insurers were not liable-- 
TTARPER v. ASSOCIATED NiWAPAPERA, LTD. 


word vehicle’ included a 


(1927), 13 T. L. Re S3t. 


3157b. 


~ - - 








— - 


bility limited. J—A policy of assurance, 
whereby the assurer Indemnified tho 
assured agutust certain risks with 
respect to bis motor car & accidents 
arising out of use of the motor car, con- 
tuned a clause reading: ‘ Accident, 
to owner, ‘his polley covers tho 
assured & the sassured’s wife againnt 
personal accidents occurring to them- 
selves while riding in, mounting, or 
dismounting from, any motor car to 
the following extent, & subject to the 
Ifmilts as set forth :—(a) Death —Lne 
underwriters will pay to the assured's 
exors., administrators or assigns the 
sum of £1,000 in the event of death.’’ 
The deceased & his wife were both 
killed in a collision vetween the 
assured’s motor car & a train :~ Weld. 
the riska assured against were tho 
death of the assured & his wife, buat 
that the policy was Umited in amount 
to one sum of £1,000 --Re Cainer, 
PuBLIC TRUSTEE v. Hoop, [)927) 
S. A. 8, h. 220.—AUS, 

sy. Defence to clawun by insured— 
Breach of law.) —An insured under an 
accident insurance policy accidentally 
dischurged a shot-gun into his foot 
witb tho result that the foot bad to 
be umputated. To an action on tho 
olicy the insurers set up the defence 
hat the accident occurred while the 
ineured was breaking the law by 
bunting & shooting ducks out of season 
in violation of Migratory Birds Con- 
vention Act (Dom.) & Gatne Act, 192t 
(3ask.), & by ca g a loaded shot- 
gun in an automobile contrary to the 
latter Act :—Held: while tho insured 
may have hunted ducks during the 
day of the accident, he was not tn 
the act of doing so when he shot hisu- 
self, the hunting being then over & 
abandoned: the evidence was in- 
sufficient to justify a cer that the 
gan was being carried loaded in 
the automobile.—WESTEEN FINANCE 
Corpn., Lp. v. LONDON & LANCASHIRE 
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S. P. HAnNsrorp v. LONDON 


Express 


tre re 


GUARANTEE & ACCIDENT Co. OF 
CANADA, [1928}3 PD. &. R. 5933 (1988) 
2W. W. It. 454. -CAN. 


sz. Drath due to “ disablement ’' of 
car —Death by drouming.| -A policy of 
accident Insuranro — covere death 
‘sustained by the wrecking or dis- 
abloment of any privately owned 
automobile... in which the insured 
ia riding or driving, or la accidentally 
thrown froin within such wreoked or 
disabled automobiie.’® A clauue of 
the general conditions provided that 
the insurance did not cover “ injuries 
fatal or unfutal of which there shall be 
no visible inarks or contusion on the 


exterior of the body at the of 
Injury.” A motor car which the 
insured was driving had been brought 


across & Yiver on @ ferry, & when the 
insured, who had taken his seat in it, 
started {t in order to drive off tho terry 
it backed off the ferry {uto the water. 
The assured & the other occupants 
wore able to climb on to the roof of the 
cur, but the car, aftor drifting somo 
distance, went to the bottom & tho 
insured was drowned, There was no 
evidence of the causo of the backing of 
the car. The judge dismissed the 
action, holding that the insured’s 
death was not due to the wrecking or 
disablement of the car but to drown- 
ing. On appoal -—Held: the apes. 
should be allowed. N&EWCOM v. HOME 
AHSURANOE Co, OF CANADA Alta.), 
(1930) 1D L. RK 12t, [1929] 3 
W. W. i. 590, - OAN. 


PART V. SECT. 1, SUB-SECT. 4.—~B. 


3161 v. ach - ote aoe 
insured with deft. co, under a policy 
which provided, tnter alfa, that if be 
sustained the loss of a foot, caused 
directly & gant f by violent, accidental, 
external & visible injury, he should be 
entitled to receive 2260, subject how- 
ever, to the condition that policy 


Cases 3157b—8206b. Enciiso anp Emrmer Dicrsr SuprpLement. 


NewerarEn, ria (1928), 44 T. L. BR. 849; 
72 Sol. Jo. 2 


8176. Add. ee :—Refd. Rowett, Leaky v. 
Scottish Provident Institution (1926), 796 
L. J. Ch. 484. 


3194a. ———- ———.]— JAMES v. BRITISH GENERAL 
INSURANCE Co., No. 821 4a, post. 


8200. Add. Annotation :—Refd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. BR. 682. 


8202a. ——— Condition against acting to detriment 
of insurer—Falilure to raise defence of 
diplomatic Se hit order - diplomatic 
superior.]—Deft., who was Fi cretary 
of the Peruvian ey took it a policy 
of insurance against legal liability to members 
of the public in connexion with the 
driving of his motor-car, the poner providing 
that ‘‘the assured ... shall not in any 
way act to the detriment or Prejudice of the 
(insurance) co.’s interests,’”’ & that ‘‘ the co. 
13 entitled to take absolute control of all 
negotiations & proceedings.’’ Pltf. brought 
an action for personal injuries against deft., 
& the latter served on the insurance co. a 
third-party notice claiming an indemnity. 
An appearance without protest was entered 
in the action on behalf of deft., &, as the 
Peruvian Minister forbade deft. to raise the 
plea df diplomatic immunity, no such plea 
was inserted in the defence. The jury found 


a 


did not cover injuries arising from 
rovoked assault, fighting or breach of 
ing @ family dispute 


e peace. Dur 
pitf. was threate his brotber with 


recoverod hahentrtt 
B. as the resu 


an iron bar, when ho was designedly ple 8 motor car 


shot in the log by his fathor, & as the 
result of the injury his foot had to 
be amputated. Tho father was con- 
victed of unlawfully wo 
Held: the injury was accidental within car. 
ae policy, but that it was the result 
rovo ihe agsault, & pltf.’s claim 
fhorebare fai failed.—-GRANT 0. SOULHERN 
Goon Agsunancn Co, Lip. (1927), 
380 W. A. L. R 05,.—AUS. Pree 


wor TD tf. was insured with deft co. 
alia) that. if he sustained the loss of a 
foot, caused aiectly & sohly A Se 
accidental, oe & V ine 
he should be entitled Pe and ive £25 
subject, however, to the condition that 
the policy not cover ul ies 
ari from provoked assault, 

or breach of © peace. In 
heer) y dispute pitt. was threatening | his 


exign by his 
father, i as the result of the dure his | fatled.— Dunrn 


notwiths 


foot had to be emputated. The father ye 
was ee ao lature ue wound- | 420, 59 N.S. R, 476 
i oes ¢ injury was accidental aw. Insurer seri 
Sain tho poly. but | Counterclaim 
it was the result of a pacyoken » | sole pert daat Perot 
(oat therefore tailed —_ 
GRANT RN Cross AssuRANCE | D.L. R. 1 


82038a. Insurer 


3205b. 


claimed indemnity aeons @ judgment 
pecouny of bodil f, 
t 


in the manner required 


accident by 
to Hoa mared erie on Arn 
i y's solr. threatening action 
az Injury caused by unlauful wound- unles ees the compe mention ala ain 1 was 
pa ‘vidence was given to show tha 

under @ policy which provided (infer on provious occasions verbal notice {| the M Co wore entitl 
was given to the agent. & notloes so 
ven were recognised 
y payment of alaims :—Held: the 
agent was authorised to act for the co, 
tanding the provision in the 


give written notice 
verbal notice given was mmcene within 
the meaning of the contract & the 


aybting pony requiring the insured Se he eee 


defence of spennce of een nou o status to 
LITAN ASS’OE *Co., GU 1bD.L. R. | Co. 


a verdict for pitf, for damages, & the inzurance 
co. repudiated liability on the ground that 
deft. had broken the conditions ot the policy 
by insist that the plea of diplomatic 
ren pat uld not be raised :—Held: the 
pri vilege of diplomatic immunity was waived 
tie the entry of appearance without protest, 

deft. was bound to obey the a 

his Minister there was no breach of 
oreatAca of the policy, & deft. was actitied 
to the indemnity claimed.—DICKINSON v. 
Det Souar, (1930]1 K. B. 376; 99 L. J. K. B. 
162; 142 L. T. 66; 457. L. R. 637. 
defending olaim — Claim not 
covered by policy—Repudiation—Estoppel. ]— 
ETcHEeLis, CONGDON & Mur, Lr. v. Dae 
Star & Bxritiso Dominions Inson. Co., 
Lrp. (1928), 72 Sol. Jo. 242. 


8205. Add. Annotation :—Apld. Wales v. = 


Trades Employers’ Assocn. (1928), 21 B. W. 
O. C. 816. 


3205a. S. P. WALES v. IRON TRADES DMPLOYERS’ 


Assoon., Lrp. (1928), 21 B. W. O. O. 316, 


O. A. 

.}—A workman was 
employed by a co., which went into liquida- 
tion, & ceased to c on business. The 
co. were insured at the time of an accident 
to the workman with an assoon., whose arts. 
formed the contract of insurance. By the 
arts. the assocn. undertook liability if com- 


insurer would teh if the judgment had 
yecn: sees cae pe em MER- 














one b. on 


ates sustained Co. 
of the operation of 
The action was 
ased upon a provision in the poleoy 
insuring pltf. against logal ability 
for bodily injuries sustained by anv 
one in respect of the operation of his 
The defence relied upon pltf.’s 
failure to give written nation: to the co. 
by the policy. | 1902. At the date of 
Pitf. had notified deft. co.’s agent on {| M Co. were being und up. 
the day following the 


ti Cs (i9a0} 4 .D. us 701 ; 8 
W. R. 724.—-CAN. 


PART V. SECT. 2, SUB-SEOCT. 3. 
qi.-— -— Pitf, a workman 
ainioyed by tho Co., was injured, 
& obtained an award for ‘compensation 
under Workmen’s Com ia etou Act, 
6 award ree 


alleged that the C Co., were Hable 
to indemuify the M Co. agatust losses 
or liability under the award, & brought 
an action for a declaration that he “had 
a first charge upon the monoy which 
to receive 
from the ©. Co, & for an order for 

ayment The Cc. Co Fossa ie nuee 
hey had issued a policy which w 
valid & subsisting at the Sate of pitts *e 
oe tytn Go ch they agreed to 


& acted upon 


st loss for 
pepe on account rae oally injuries 
suffered. red within the period of the jo 
ey any employee —Held: pl ha 
maintain the action.— 
O- DisoURp v. SULLIVAN Group MINIAG 
& MARYLAND CasvuaLty Co, (1910), 
15 B.C. R. 305.—CAN. 





ne es lite on ti, The words “ Every 
tnesrer saan iene ah, 2 all provide that the 
ior we 


Se RMEN'S 
MurTuUAL Fon CARL, *Co., 11028) 3 


as the 1 omnployer 
hie to any worker insured 


Oo, Naar 11028], ¥ Ww. A. L. R, 65.- 
AUB. 


pp! V. SECT. 1, SUB-SECT., 8. 
. For “‘ Held: defta. were liable 
to o pay indemnity for subse vent ill- 
ness notwithstan “tab recel read, 
‘*‘ Held; doeft.’s liability upon the 
policy was limited to one clafin for one 
accident.” 


Single V. SECT. 2, SUB-SECT. 2. 


ee farmer $9 
—Whaite ARR Y, aoaepne AssUR- 
cE Oo,, . & CRACENELL & CRIMP, 


(1998) N. Z, Li. R. 108.-——N.Z, 

otice to agent—FWhether 
compliance with condition in policy. 

In an action against deft. oo., Rwy 


N. 
8x. Liab Miy to third party — K 
of release from ansured.}-—-Pitt. in 
Insuran 


OF ialurieg. Foils owing ine accident 
t:) en’ 

then adjuster for the co. a 

of OT ne ees “Sint & she rere ima receipt, 


of i = 


under su per ah &, in the event of his 
death, t to his depen pay the 
compensation for ewhiob an employer 
| Hunbi, & fak te tear, seal 
un y, su A or, 
made against the 


mnie ih a 
crovisiona of this Ach epoca tn 

vorkers Com pensation ring se: 
8s. 18 (3), mean P tbat when compensa- 
tion has 7 been even the & a 
again oyer, insurer as 
allan the canis tb lette te ney it 
& that the voriging ‘or 
the establish: 
be between the worker & his dependante 


on the one aide, & the em i” Goa 
ppc gt hp . ere y 


seeuaance: Co 088) 
38.8. RN. Son . 503; te ate 
W.N, 140.--AU8. 


pensation hecame payable for more than six 
months, #0 as the insured co, remained 
@ member of assocn. Membership was 
to cease if the co. went into puedaticn: or 
ceased to carry on business. The workman 
having appmed for an award of weekly 
compensation as against both his employers 
& the assocn., on the ground that the rights 
of his employers against the assocn. had been 
transferred to him :—Held : on the contract, 
the uaderten ne of liability by the assocn. 
after compensation had been paid for more 
than six months did not vest that liability 
once & for all, but merely indemnified the co. 
during its continuance of membership, & 
membership having ceased, the contract of 
insurance lapsed, & the assocn. was under no 
liability to the workman.-—-HINDMARCH v, 
OARTERTHORNE COLLIERY, Lrp. & DurHAM 
CoLLIERY OWNERS’ MoTUAL PROTECTION 
Assoon. (1928), 21 B. W. C. C. 44, C. A. 
Annotation :—Oonsd. ie Bebside Coal Co. (1929), 45 T. 1s. BR. 


8206. Add. Annotations :—Distd. Hindmarch v. 
Carterthorne Colliery Co. & Durham Collicry 
Owners’ Mutual Protection Assocn. (1928), 
21 B. W. O. C. 44. Consd. Wales v. Iron 
rc ae aa ie dail Assocn, (1928), 21 B. W. 


3210. Add. Citation :—05 L. J. K. B. 25. 
Add. Annotations:—As to (1) Distd. Huind- 
march v. Carterthorne Colliery Co. & Durham 
Colliery Owners’ Mutual Protection Assocn. 
(1928), 21 B. W.C.C. 44. Generally, Consd. 
Wales v. Iron Trades Hmployers’ Assocn. 
(1928), 21 B. W. C. C. 316. 


8212a. ——- Liability of insurer must exist—At 
date of winding-up.}]— 2/eld : Workmen’s 
Compensation Act, 1925 (c. 84), s. 7, applicd 
only where at the date of the winding-up 
there was some liability of insurers, tho 
benefit from which was capable of being 
transferred to the workmen, & it could not 
apply to a case where the liability had come 
to an end before that date—dJie Brssiprn 
Coat Co., Lrp. (1929), 45 T. L. R. 827; 22 
B. W. C. C. 239. 

Annotation :—Apld. He Burradon & Coxlodge Coal Co., 
Martin's Bank, Ltd. v. The Co, (1930), 23 L. W. C. C. 7. 
3212b. -—— At time of appointment of 
receiver for debenture-holders.|—A colliery 
co. entered into a contract with insurers in 
respect of liability under Workmen’s Com- 
pensation Acts by becoming a member uf an 
owners’ mutual protection association. Under 
the arts. of assocn. power was given to make 
calls on members in order to meet claims & 
current expenses; if a call were not paid 
before the date fixed the contract of in- 
surance was to expire fifteen days after such 
date. On June 12, 1928, calls were made, 
& the co. having failed to pay on June 27, 








— we re 
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being the date fixed, its contract of insurance 
expired, in accordance with the arta. of 
assocn., fifteen days after the failure to pay. 
The co. ua ee : opens to Bs — 
secured by a oating charge, & under 
the powers in the debenture the bank, on 
Oct. 18, 1928, appointed a receiver. In a 
debenture-hulders’ action brought by the 
bank the ct. appointed the same person 
receiver & manager. The bank took out a 
summons to decide whether in view of the 
contract made with insurers workmen claim- 
ing under the Act were preferential creditors 
or nut :—Held: the material date was that 
of the appointment of the receiver (viz.), 
Oct. 13, 1928, & ag the contract with insurers 
had expired before that date, it could not 
operate to deprive the workmen of their 
preferential rights.—J%e BuRRADON & Cox- 
LODGE CoAL Co., Lap., MARTIN’s BANK, 
Pe x THE Company (19380), 23 B. W. 0. C. 


3213a. S. P. WALES v. IRON TRADES NMPLOYERS’ 


coe Lrp. (1928), 21 B. W. ©. ©. 316, 


3214. Add. Annotations :- As to (1) Folld. James 


v. British General Insce., [1927] 2 K. B. 311. 
ais to (3) Folld. James v. British General 
Insce., [1927] 2 K. B. 3h. 


8214a,- - -- A policy of insurance pro- 


vided that tle insurance co, would indemnify 
the assured against all sums which he might 
be legally liable to pay for damages or 
compensation to any person for accidental 
bodily injury or accidental damage = to 
peoperuys where such injury or damage was 
caused by the driving of the insured’s motor 
car, including law costs when incurred with 
the consent of the co. While the insured 
was driving his motor car a collision took 
lace between it & a motor cycle, the result 
eing that the driver of the latter vehicle 
was injured, a passenger thereon was killed, 
& both vehicles were damaged, At the time 
of the collision the insured was drunk through 
his own unpremeditated folly. The iusured 
was convicted of the mansiaughter of the 
deceased passenger. The injured driver 
brought an action tor personal injuries against 
the insured, in which he was awarded damages 
& costa, & the insured incurred costa. The 
insured also incurred costs in repairing 
the vehicles, in attending an inquest on 
deceased, & in defending himself in the 
police ct. proceedings before his triaj. In 
an action by the insured against the co. for 
indemnity against these damages & costa :-- 
Held: (1) the policy covered liabilities ot 
the insured for accidental bodily injury to 
any person or accidental damage to property 
caused by his negligence, even though gross 
& attended by criminal consequences ; (2) the 


we ere me —_—— 





PART V. SECT. 2, SUB-SECT. 4. | vehicle was being driven ay, juswed | defence of any action,” & the solr. 
nflu 


oi, ——.}—A clause in an insurance 


himeelf whilst under the 


ence of | for the insurance co., after undertaking 


was as follows: ‘“ No Mabilt liquor.—JUnyY v. NORTH IsLaxp Motor | the defence of an acticu brought by an 


shall attach to the co. under t UNION MUTUAL 


policy in respect of an lose, damage, N. je L. R. §62,-— Wy a 
while any motor- sy. Conditions of gol 


or Hability occurring 
vehicle ed 


sey-—Breach by 


Inscze. C'o., (1930) | injured person ainst the ineured 
learns 


that the latter has broken said 
conditions, but, nevertheless, elects to 


connection t ca —— W Wh nditions | continue to defend the action, the 
is ted Mee thie policy of a policy of insurance aguinst Hahility | insurance cv., is precluded or Herap 
with the ‘knowledge and/or consent | in law on the insured for | the defence to an action agu 
the insured or of any to | injuries by another person are | the policy that the, Policy was ae : 
whom indemnity is by this | that the insured “ shali not voluntarily by said reach.—CAVEDDRU ¥. “rts 
policy, being driven by or is in charge ” & “shall co- | HOYAL ARRUBANCE Co. ae ; , a 
of any person under the influence operate with tho insurer, except in a | VD. L. eer ; cin . - 161; 
liquor ” +—Held : the exempted , to all matters which | B. C. Ht. 110.—CAN. 
the co, from Hability the motor insurer necessary in the 


8216a. nt ee 


$217a. 


policy, by rib igaa Peal liabilities, was not 
void as against public policy, & the insured 
was entitled to the indemnity which he 
claimed.— James v. BrivisH GENERAL IN- 
SURANCE Co., (1927] 2 K. B. 311; 96 L. J. 
K. B. 729; 187 L. T. 166; 48 T. L. R. 354 ; 
71 Sol. Jo. 273. 


.|}—JAMES v. BRITISH GENERAL 
INSURANCE Co., No. 3214a, ante. 





3216b. Protection against criminal consequences.| 


—JAMES v. BrITIsH GENERAL INSURANCE 
Co., No. 8214a, ante. 
—— Actual driver also insured— 
Ratable contribution.]|—-G. took out with the 
M. co. a motor car insurance policy covering 
himself & any friend driving with G.’s 
consent, & providing as pula ‘* Con- 
dition 6. The extension of the indemnity to 
friends or relatives of the insured is con- 
ditional upon such friend or relative being 
a@ licensed & competent driver & not being 
insured under any other policy. Condition 
10. If at the happening of any accident, 
injury, damage, or loss covered by this 
olicy there shall be subsisting any other 
insurance or indemnity of any nature what- 
ever, covering same, whether effected by 
insured or by any other person, then the co. 
shall not be liable to pay or contribute 
towards any such damage or loss more than 
a ratable proportion of any sum payable in 
respect thereof for compensation.” L., G.’s 
brother-in-law, took out with the G, co. a 
similar policy, providing that ‘“‘ insured will 
also be indemnified hereunder while per- 
sonally driving a car not belonging to him 
provided that there is no other insurance in 
respect of such other car whereby insured 
may be indemnified,” & that ‘‘ if at the time 
of the occurrence of any accident, loss or 
damago there shall be any other indemnity 
or insurance subsisting whether effected by 
insured or by any other person the corpn. 
shal] not be liable to pay or contribute more 
than a ratable proportion of any sums payable 
in respect of such accident loss or damage.” 
While L. was driving G.’s car with G.’s con- 
sent it had a collision, & L. had to pay damages. 
G., as trustee for L,, claimed against the M. 
co., & L. on his own behalf claimed against 
the G. co.:—Held: in each policy the pro- 
vision as to ratable contribution qualified 
the preceding clause, & each co. waa liable to 
pay claimants half the amount claimed.— 
GALE v. MororR UNION INSURANCE Co., LTD., 
Loyst v. GENERAL ACCIDENT Fire & LIFE 
ASSURANCE CoRPN., Lrb., [1928] 1 K. B. 
369; 06 L. J. K. B. 199; 1388 L. T. 712; 48 
T. L. R. 15; 70 Sol. Jo. 1140. 





3217p. Action by repairer against insurers for 


repairs—Right of insurers to be subrogated 
to owner’s rights against repairer.|——In an 
action by the repairer of a motor car against 
an insurance co. for repairs executed at their 
request, the co. contended that they were 

entitled to set-off, on the principle of sub- 


Cases $214a—92179d. ENcLIisH 4ND Empmer Dicest SUPPLEMENT. 


rogation, the claims of the assured, the 
owner of the car, against the repairer, who 
had been driving the car on the occasion of 
a collision. The insurance co. had com- 
menced an action, in the name of the owner, 
against the repairer for the damage done to 
the car by his negligent driving, but, at the 
date of the commencement of the action 
by the repairer, certain claims of the assured 
under the policy in regard to third party risks, 
etc., were still unsettled :—Held: the fact 
that these claims were then unsettled pre- 
vented the insurance co. from being sub- 
rogated to the owner’s rights rag the 
repairer, & the co. were not entitled to rely 
on these as a set-off to the repairer’s claim.— 
Pace v. ScoTTisH INSURANCE OORPN., 
FORSTER v. PAGE (1929), 98 L. J. K. B. 308 ; 

nom. PaGrE v. ScorTisH JNSURANCE 
Corpn., Forster v. Pacs, 140 L. T. 5713 
45 T. L. R. 250; 78 Sol. Jo. 157; 34 Com. 
Cas. 236, OC. A. 


3217c. Condition as_ to efficient condition of 


vehicle.|—The claimants were the holders of 
a fatwa by which resp. co. had undertaken 
liability for damage caused by or to a motor 
car. The policy contained a condition that 
‘‘the insured shall take all reasonable steps 
to maintain such vehicle in efficient con- 
dition.”’ & it provided that the observation 
of the conditions should be a condition 
precedent to the liability of the co. The 
claimants removed the foot-brake from the 
vehicle, leaving only a hand-brake, & in this 
state of affairs the vehicle caused damage, 
& was itself damaged, in an accident, but the 
exact cause of the accident could not be 
ascertained :—Held: the condition was a 
condition precedent, & as it had been broken 
the co. was not liable on the policy.— 
JonEs & JAMES v. PROVINCIAL INSURANCE 
Co., Lrp. (1929), 46 T. L. R. 71. 


$217d. Policy covering any car used ‘‘ instead of 


the insured car ’’—Insured car sold— Whether 
new car covered.}—Defts. contracted by a 
policy of insurance to indemnify the pltf. 
against ‘‘ all sums which the assured shall 
become legally liable to pay as compensation 
for... bodily injury ... caused to any 
person or persons by & motor-car described 
in the sched. hereto.”” The car was therein- 
after referred to as the ‘“‘ insured car.’”’ The 
policy further provided that ‘‘ this insurance 
shall cover the legal liability as aforesaid of 
the assured in respect of the use by the 
assured of any motor-car, other than a hired 
car, provided that such car is at the time 
of the accident being used instead of the 
insured car.’’ Pitf. sold the insured car & 
bought a new car of a similar type. While 
pltf. was using the new car an accident 
occurred, ere galt feat pr injury to a third 
person, & pltf. referred the claim to defte., 
who repudiated liability on the grounds that 
pitf. was not using the new car “‘ instead of ”’ 
the old one & that when the insured car was 





PART VI. SECT. 8. 3 W. W.R.1; 37 Man: L. R. 76; revad., 
PART VI. SECT. 1. 6696 fii. ee es ee Sk po {1928} 1D. L. . 677 5 (1928) 1 W. W.R. 
$220 fii. S. P. Vicrory v. Sas- | RURAL MUNICIPALITY oF ENFIELD v, | 263; 37 Man. L. R. 235.—CAN. 
KATCHEWAN GUARANTEE & Fiperiry | LONDON GUARANTER & ACCIDENT Co., $243 1. 
O04 Trp, (1987) 3 D. L. R. 647 ; (1927) | Lrp. (Sask.). 1936} 4D. L. R. 87; | within twelve months 


prior to notice 
.W. RR. 577; 91 Sask. L. R. 551 (1926) 2 W. W. R, 737 iscovery—TV hat amounts to.}—LONDON 
varied, {1998} 2D. L. KR. 8 192 ARANTEE 
SOR. 264 --GAN. Menno inee 8) 


a 
its ie Burgav, Lrp a one oF res aD L. BR. 
U, le e. ° ie 
OaNnapDIan ScRery Oo. (No. 8), (1037) | 1129; [19273 8. C. i 185.-~CAN. 


972 


Vol. XXIX.—Insurance. Cases 3217d—32270a. 


sold the insurance ceased. In an action for a the tim 
. 1 e of the accident have an insurable 
> pa eal _ defte. were liable to in- interest in the insured car, &, ag he had at 
at y pie . eaeiiet the claim :—Held: the that time no insurable interest therein, the 
po. cy m e read as if, after the words action failed.— Roamrson v. ScorrisH AUTO- 
instead of the insured car,” there were a MOBILE & GENERAL INsuRANcE Co., Lin. 
proviso that the insured person should at (1930), 47 T. T.. R. 40; 74 Sol. Jo. 802, C. A. 


Part Vil.—Insurance against Burglary and Theft. 


8252. Add. Citations :—affd., [1927] A. C. 140; exchange through theft & any other loss 
136 L. T. 268; 48 T. L. R. 46; 70 Sol. Jo. whatsvever through theft or other dishonesty. 
1111; 82 Com. Cas. 62. H. L. During the currency of the policies pltf. was 

8256. Add. Annotation :—Refd. Lake v. Simmons induced by false representations to discount 
(1926), 95 L. J. K. B. 586. certain bills of exchange. The billa were dis- 

3257. Add. Annotation :—Generally, Refd. Lake v. honoured, & pitf. brought an action on the 
Simmons (1926), 95 L. J. K. B. 586. policies on the ground that he had suffered a 
95 L. J. K. B. 586; 185 L. T. 120: 42 TI R. contended that the above provision in the 
425; 70 Sol. Jo. 584; 31 Com. Cas. 27! policies only covered accidental loss of docu- 
O. A. ; reved., [1927] A.C. 487; 96 1, jJ.K RB. ments or physical deprivation of the pos- 
621: 187 L. TT. 233: 43'T. L R 4i7: 7] Sol session of documents :—Held: pltf.’s loss 
Jo. 369 ; 33 Com. Cas. 16. H. L. ; . was caused by dishonesty within the Pee a. 

3260a. “* Dishonesty *+__Discounting bills of ex- WASSERMAN v. BLACKBURN (1926), 43 T. L. R. 


95. 


change subsequently dishonoured.] — }?It1. 
was insured by two policies, subscribed by 8269. Add. Annotation :—Refd. Lake v. Simmons 
deft., against loss or deprivation of bills of (1926), 05 T.. J. K. B. 586. 


Part Vill_—Other Kinds of Insurance. 


3279a. --— To be used only for commercial form that a motor car was to be used only 

travelling—-Damaged whilst carrying pas- for commercial travelling was a statement 

sengers.|—Held: a statement in a proposal descriptive of the risk covered by the insur. 

PART VII. SECT. 1. Co., 11929) 3 D L.R.140; 2W WR. cancellation, & the answer to the 

3248 | Commence ment of risk —Cover- 116; 41 B.C. it. 81.—CAN. eon Je be SO se ipa Tea 

ing tssued by broker—Loss lefore ‘se C4 ‘ y a 
issue of policy—Broker not liuble as PART VII. ANCK Co., {1926] N. Z L. BR, 805. 


Misstatements in propoaal— | N-Z 





unsurer.J—BRoIT v. BENNIE 8. COHEN gi. 
& Son (N. S. W.), Lrp. (1926), 27 What amount tv }--A motor vehicle g ill. ---- —-~ ---.]—Held: 6 
S. BR. N.S. W. 29; 44.N. 8. W.W.N. | in tho possession of tho purchaser | statement that the motor car insured 
44.—AUS. under a jure purchase agrooment was | was @ new one, whereas in fact it was 
destroyed by fire An action was | @ second-hand ons, was & ma 
y the 


PART VII. SECT. 2. brought b two partios to the hive- | representation which avoided the 
; : ‘ as v. GLOBE & RUTGERS 
sa. Burg rom “safe or vault unc ase agreement under a policy olicy. ABASH v a. 


ssued in the names of both parties f Ins. Co., (1927) 1 D. L. R. 435; 
Defts. pleaded that all bonefit under the | N. 8. KR. 31.—CAN. 

policy had been forfeited through g iv. -~— Driver unde~ influence of 
misstatements In the proposal The | drink—Whether assured entitled to 
proposal began “I we, the under- , r¢cover—Conatruction of policy.|—Bals- 
signed desire to insure my/our motor | naTH v. ATLAS ASSURANCE Co., LTD, 
vehicle.” After the words “ owner's | (1927), 48 N. L. Rt. 467.—8. AF. 


full name,” was written the names of oe rape 

both pltfs. “ for thelr respective rights BA, florence lr airtel ata lone 

& interests.” The question “ Have | pay premrum \- Held : the insurance 

Saliraune made oe claim berry Nob | co. wae not entitled to sue the assured 
co. as answered ‘‘ No.” . ° 

Tho proposal wa» signed by only one lee deri pert Dales. oe ns 

pit Although pletf. who signed tho 


proposal had never made a claim, the 
otber had done so*—F/eld: a non- 
sult, on the ground that the evidence 
roved the plea, should be set aside.— 
EYEHS & PADDINGTOV MOIOR SER- 
VICE, LTD. v. DaLtorety & Co., LTp. 
(1926), 26S. R. N.S. W. 195; 43 
N. S. W. WwW. N,. 39.—AUS. 
g ii. A proposal 
for the insurance of a motor car con- 
the question, ** Has any proposal 
for insurance, or any policy ever been 
withdrawn, declined or cancelled ! °’ 
Pit! ’s answer was “No.” Pitf. had 


described in ule."*]}—Where money 
stolen by burglars was, at the time of 
© burglary, in a vault so described, 
but was not in the safe in the vault: — 
Held : the assurance was not confined 
to money in the safe.—WoopWARD's, 
» v UNITED STATES FIDELITY & 
GUARANTEE Co., a 2D.L. R. 128; 
(1927) 1 W. W. KR. 529; 38 B.C. R. 
171.—CAN. 


sb. “ Visible marks of force & 
violence made by a tool.’’"}—A policy of 
burglary insurance provided for in- 
demnity against loss occasioned b 
felonious entry by ‘“ actual force 
violence ’’ of which force & violonce 
“there shall be visible marks made 
upon the premises at the place of such 


| 
remiuyn was pald & accepted, & the 
entry by tools, etc.”” The visible mark 


unding over to the assured of the 
policy containing the proviso did not 
amount to a waiver of the condition.— 
Soutu Bairisnh INSURANCE Co., LTD. 
v. STENSON (1928), I. L. HK. 52 Bom. 
532.—IND. 


g vic -- — Amount recoverable.}—On 
an appralsal of the value of an automo- 
illo which has been stolen & destroyed 
by fire, the fact that tbe sound value 
& tho replacement value are found to 
be the same is not error on the face 
of the award, but {s only another way 
of saying there was a total loss. 











iD 
A email piece of wood with rust marks 
on it was found outeide the window :—— 
fering.’ ax "be “dil, ‘that force, & 
» &8 , Orce 
been used to 


held a policy over the car with another ‘ 
effect the | oo., but by arrangement, & to oblige | SEARLE Rr re Ris J XARA ei 
entry, & that the visible mark thereof | pit?., this policy had been terminated : | (NO- 4}, Ha ee 56 Man. L. R. 110.— 
le by a tool of some sort. | —Held: the word * cancelled ” meant | 2 WW. , sae . 
A stick used to break t ne the determination of the policy by | CAN- : 
of a screen is a “tool” wi the unilateral act of the co., & the g vil, ——— Condition that car not 
meaning of policy.—MULLETT v. | termination of the policy by mutual ated by asaured’s son-—Car driven 


ne ETT A CEU een AR crease ecg fees cA ca GP 


Qo oper 
UNITED STATES FIDELITY & GuaRaNTY | arrangement did not amount to a | at son’s request—Son present.}--A 
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policy of insurance upon a motor car 
contained a term that it was not purpoe After roeturni 
covered if the car was ‘“‘ operated ”’ ig! ’ 
by assured's son (naming him). The | & was shortly afterwards destroyed by {| con 

car was taken out by the son without | fire. Tho owner made a claim under | the innocent 
assured’s consent, & st hisexpress | the policy, but tho co. denied 

prohibition, & was destroyed by fire | bility :—Held: tho oo. was not Hable, | oondition, notwi 


when the car waa being 


WwW. 
hire.’” The car wes normally used in 


ance, & the insurers were not liable for an 
accident which happened while the motor 
car was being used to carry passengers, 
c passengers not being within the 
description.— ROBERTS v. ANGLO-Saxon IN- 
SURANOE Assocn. (1927), 96 L. J. K. B. 680; 
187 L. T. 243; 43 T. L. R. 359, C. A. 


8279b. ——— Concealment—Refusal of company to 


insure.}—Howt’s Morors, Lrp. v. SouTH 
East LANCASHIBD INSURANCE Co., LiD., 
No. 208a, ante. 


—— Business car driven by son & 
others—Faillure to disclose convictions against 
son.}—Applt. took out with resps. a motor 
car policy of insurance in respect of a car of 
which he was the owner. Applt. employed 
more than one driver in the course of his 
business, & at the time when the insurance 
was effected the agent of resps. told him that 
if he paid an extra premium the policy would 
protect him whoever might be driving the 
car, & appl paid the extra premium accord- 
ingly. During the currency of the policy 
the car, while being driven by a son of applt., 
came into collision with a cyclist. The 
cyclist brought an action against applt. for 
damages, & applt. referred the claim to 
resps., who repudiated liability on the ground 
that at the time when the policy was taken 
out Applt. had failed to disclose a material 
fact. it appeared that before tho insurance 
was effected opps son had been convicted 
several times of motoring offences, chiefly in 
relation to a motor-cycle, & resps. con- 
tended that this was a material fact which 
ought to have been disclosed by applt. 
Before the policy was issued applt. had 
received a proposal form from resps. & had 
answered all the questions in that form fully 
& truthfully, & he did not know that any 
further information was required. At that 
time he had not his son in mind. Applt.’s 
claim against resps. was referred to arbn. as 
required by the policy, & the arbitrator 
awarded in favour of resps. on the ground 
that a material fact had not been disclosed. 
Appit. now appealed to the Div. Ct. to have 
the award set aside :—Held: the arbitrator 
had decided rightly & the award must be 





ate ono nj 


ht it was put 
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confirmed.—Bonp wv. OoMMERCIAL AssUR- 
ANCE Oo. (1980), 36 Com. Cas. 171, D. O. 


3281a. ——— Goods supplied in che aarp of 


goods lost-——Right to retain alth 

subsequently found.}—(1) By a Lioyd’s policy 
pitf. & other underwriters insured deft. 
against “all loss wheresoever which the 
assured may sustain by the loss of or damage 
to’’ certain specified articles, one of which 
was & pearl necklace. argh 4 the currency 
of the policy deft. missed the necklace & 
informed the representative of the under- 
writers that she had lost it. She made a 
thorough search of her house for it, & after- 
wards at the suggestion of the underwriters 
a further search .& inquiries were made, 
but without result. An agreement was then 
entered into between the underwriters & 
deft. that they should give her by way of 
replacement of the necklace other articles 
of jewellery up to its insured value. After 
she had received under the agreement 
articles of somewhat less than a third of that 
value the necklace was found at her house, 
where it fell out of an evening cloak in which 
it had become concealed. In an action by 
pltf. against deft. claiming a declaration that 
the necklace had not been lost, rescission of 
the replacement agreement, & the return 
of the articles which she had received under 
that agreement :—Held: the replacement 
agreement was in the circumstances a valid 
& binding agreement unaffected by mistake 
or misrepresentation on its true construction 
it did not contain an implied term that if the 
necklace should be found the agreement 
should be void; & under it deft. was entitled 
to retain the articles which she had received 
& to receive other articles up to the 

value, the underwriters taking the nec! 

as salvage. 

(2) Uncertainty as to recovery of the thing 
insured is, in my opimion, in non-marine 
matters the main consideration on the ques- 
tion of loss. In this connection it is, of 
course, true that a thing may be mislaid & 
yet not lost, but, in my opinion, if a thing 
has been mislaid & is missing or has dis- 
appeared, & a reasonable time has elapsed 


employed by him for private personal | jointly insured, the breach of a con- 


from a hire | dition by the one in whose sole power 

ite it is to observe such condition will 

the whole carlo geil a 
contrac 

lia- | full knowledge of & subject to such 

thstanding that th 


e 
on a highway. The fire oocurred | iu respect that the risk to which the | interests of the two ened are distinct 


the son was atill | acco 


driven by a | car was exposed while in the garage | & notwithstan 
friend of the son, at the son’s request, | was incidental to its ordinary emplo 
the latter being in th 


e car with the | ment, ic. in the hiring busin 
driver Held 


rdingly. the loss was one which | v. NEW ZEALA: 
operating . e oar within the | was excluded by the policy.—-MURRayY | N. Z L. R. 437.—N.Z. 
prohibitive term, & an action by the | v. Scorrish AUTUMOBILE & GEN hem 


x might be construed as a 
» | insurance for each.—Mo 


688 LAREN Co. 
ND INnsOE, ©o., [1930] 


aasured upon the policy was . | INSURANCE Co., LTD., [1929]S ats AN Age Gon 29 i 
— Ai fi axis oo ” Scot. D. L. R, 518; 60 N.S. RB. aéa° . 
AI6s (03,0. Li He O04: reved, 08 | F,%% Za, opuiitinn pondering pokey | 063 a atom at AS 
oO. L. R. 413.—OAN. third party—Ezeept by Fe oe 


After returning from hire 


vit tee Bub Airtag” from. hier} Albee tnscranee 
on (7) ba! ng Tom rn 

so eed Sor “‘ private peraonal use. i eee Bros. v. MERCANTILE MuTuaL 
-—The owner of a motor car insured INSURANCE CO., LTpD. (1928), 80 W. A. 


within Al Insurance Act, 1936, 
8. 284 (a), is the 
Peni on lg aoc pgs ter mc 


. Therefore 

tion 8 of “the po Ce te ene oenier tae on antes insured. oS ne 
abould apply “ only to a car for private g x. SEIT apteates of interest of | name, but for benefit of another 
nal-use,”’ & that no Hability should peo es oreo of | who pays but has no 
pei lc ng : yk haley BRos. ¥. oe  otoas Insua- = ine, Fe A ga oat 
excluded lability for loss or damage a Lrp., (1928) W. A. L. R. 78. | ag tne fine the true tnote ae knoe 
ari the car was “let out for | A & general agents 


ri. —— Joint t 
tring-—Breach of coniiition by 


to insarer’s 1 
of hirer & | through whom it is issued._-Monrine 


hiring party A ® GLEN Faris Insuran 
the owner, & was only rarely | one parly.}-~Where two persons are | {1939} 3 W. W. R. 737.~GAN. 
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to allow of diligent search & of recovery, & 
such t search has been made & has 
been fruitless, then the ae may, properly 
be said to lost (Rocug, J.).—HOLMES v. 
PAYNE, (i980) 2K. B. 8301; 99 L. J. K. B. 
441; 143 L. T. 849; ‘46 T. L. R. 418; 74 
Sol. Jo. 464 ; 35 Com. Cas. 289. 
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covered ‘“ all risks incidental to testing the 
machinery ’ & was “ also specially to cover 
cost of repairs &/or loss of &/or damage to 
the interest . ugh any latent defect 
in the thing ‘insured. — Pitfs. contracted to 
fit a eater with a new intermediate pressure 

cylinder, but the cylinder, when tried under 


3281b. ——- M of ‘* lost.”?]) — Hommgs v. : am, was found to be defective, &, a second 
ee — ety ante. one having also been found to be defective, 
$2823. A notations :—Refd. Lake v. Simmons, plitfs. had to fit a third. In an action on the 


plead. A. O. 487; Holmes v. Payne, [1930] 2 


3288. Add. pee :—Refd. Royal Exchange 
Assce. v. Hope, {1928] Ch. 1 05 Perrin v. 
Dickson (1929), 98 L. J. K. B. 683 

8289. Add. Citation :—95 L. J. Ch. 24. 

3289a. Machinery — Latent defect—- Whether a 
casualty.}—Pltfs., who were marine engineers, 
took out a policy on ‘‘ machinery & the like 
(sundry small contracts & repair jobs . . .) 
from & during construction.” The insurance 


poner: :—Held: as the existence of a latent 
efect was not a casualty & the cost of 
replacing a thing which had a latent defect 
was not recoverable as loss or damage due 
to latent defect, & as the words “ cost of 
repairs ’’ did not cover expenditure on the 
replacement of matemal which was in- 
herently defective, & as the testing merely 
revealed, & did not cause, the latent dofect, 
the action failed —MacCoL, & Pot.oox, 
Lrp. v. INpEmMNITY MuTuaL MARING ABSUR- 
ANCE Co., Lrp. (1930), 47 T. L. R. 26. 


Part 1X.—Wagering Policies. 


3318. Add. Annotation :—Refd. Hoff Trading Co. 
v. De Rougemont (1929), 34 Com. Cas. 29). 
3380. Add. Annotations :—Refd. Weddle, Beck »v. 


Tlackett, [1929] 1 K. B. 321. Mentd. 
Ellesmere v. Wallace, [1929] 2 Oh. 1; 
Kennedy ». Thomassen, [19209] 1 Ch. 426. 





Part X.—Insurance Companies and Partnerships. 
3387. Add. Annotation :-—Mentd. inbledon & eueney Commons Conservators v. Tuely (1930), 


o ide 


Part Xl.—Mutual Insurance Associations. 


8866. Add. Annotations :—-Refd. Dominion Iron 
& Steel Co. v. Invernairn, [1927] W. N. 277. 
Mentd. I. R. Comrs. v. Westleigh Estates Co., 
I. R. Comrs. v. South Behar Ry., I. R. Comrs. I. . Comrs. : Bout Weet Iuancashire Coal- 
v. areaiy pone Club fon iced nae <u kage Owners Assocn. (1926), 155 I. LT. 673. 

b 3 of 1 6), \ 
ace rah Casal be Wrees v. \viikine, [1920] 3396. Add. Annolatwn :— eee ewe ». Harrison 
2 K. B. 138; Manchester Corpn. v. Buttle, (1927), 96 L. J. K. B. 


[1929] 2 Ch. 390. Annotali Parce See, Harrison 
8367. Add. Annotation :—Refd. Cornish Mutual | 29°? tye ae ee Te toe 


Asace. v. I. R. Comrs., [1926] A. CO. 281. 
3368. Add. Annotations :—Refd. Cornish Mutual | 3898. Add. Annotation: Refd. Brown v. Harrison 
Assce. v. I. R. Comrs., (1926) A. O. 281; (1927), 96 L. J. K. B. 1025. 


ears perenne em ee eS a ete oe PE ES 
Ce ise deeemcms eume banter emmeucinermansneca- cree oder ate teneecmncpebceheces actus apemteaenaneree ance rameheeeeaenemm ee nance ieataee te ene oneal ocean een 


PART X. ag 1. Investigation by niendent of PART XI. SECT. 4, SUB-SECT. 1. 
ni canecst ata egoume or | Soareeante Balt ata AG | a Pema nyc ope eer 
Caloany (Alta.), T1828} : bd W. R. au hind a ee GENERAT voted for proportion : wae be Lah ea 
+ 46 Can. CAN. EN vr ASSURAN gu 00 LEO ee L.R Att a CLUB (1886), 7 Nfld. L. R. 
sd, Discrimination papers era 3902 58 O. L. RB. 479.—CAN. 123.—NFLD. 


Greenherg v Cvoperstein, [1926] Ch. 657; 
Re United idee Conimertal Insce. Corpn., 
{1927] 2 Ch. Mentd. Thomas v. Evans, 
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Cases 10—456. 


ENGLIsH AND Emprre Dicest SUPPLEMENT. 


INTERPLEADER. 
Part !l._—Interpleader in the High Court. 


10. Add. Annotation :—Apld. Republica de Guate- 


mala v. Nunez, |1927] 1 K. B. 669. 
Add. Annotation :—Refd. The Jupiter (No. 3) 
(1927), 187 L. T. 338. 


88. Add. Annotation :—Refd. Earle v. Hems- 
worth R. D. C. (1928), 44 T. L. R. 605. 


105. Add. Annotation :—Mentd. Ellesmere (Earl) 
v. Wallace, [1929] 2 Ch. 1. 

1788. ——.]—The sheriff in posscssion of 
goods under a writ of fi. fa. being served with 
notice of an adjudication in bkpcy. against 
debtor, & notice by the assignee to quit 
possession, the execution creditor obtained 
an order requiring the sheriff to make a 
return to the writ. The sheriff sold the 
goods :—Held: he was entitled to file a bill 
of interpleader against the assignee & the 
execution creditor, & the assignee was, on 
interpleader, entitled to the proceeds of the 
sale.--CHILD v. MANN (1867), L. R. 3 Eq. 
806; 16 L. T. 49. 

178a. Claim of equitable nature.) — The sheriff 
having taken in execution goods which 
deft., who was one of the administrators of 
an intestate, had become possessed of under 
a sale from his co-administrator, was served 
with a notico from another party, that he & 
others were also entitled to shares in the 
goods, as next of kin to the intestate, & 
that, upon a bill filed by them in the Ct. 
of Ch. deft. had been restrained by injunction 
from sblling, mortgaging, or disposing of the 
goods, & that ey should hold tho sheriff 
answerable for all loss & damage occasioned 
by the seizure :—Held : this was not such a 
claim as entitled the sheriff to apply for relief 
under Interpleader Act, 1831 (c, 58).— 
ROACH v. WRIGHT (1841), 8 M. & W. 155; 
1 Dowl. N.S. 56; 10.L. J. Ex. 267 ; sub nom. 
Rovcw# v. WriGHT, 5 Jur. 755. 

Annotations :—Refd. Lird v. Crabb (1561), 30 L. J. Ix. 318; 

Richards v. Jenkins (1886), 17 Q. B. D. 544. 

$24. Add. Annotation :—Refd. Republica de Guate- 

mala v. Nunez, [1927] 1 K. B. 669. 


42. 





goods of a debtor under a writ of execution 
is not bound by an estoppel, which might 
have prevented the debtor himself from 
claiming the goods.—RICHARDS v. JOHNSTON 
(1859), 4 H. & N. 660; 28 L. J. Ex. 322; 38 
L. + 0. S, 206; 5 Jur. N.S. 620; 157 E. R. 
1000. 


Amnretien :~ Apld. Richards ». Jenkins (1887), 18 Q. B. D. 
51. 


443a, ——- ——.]—On Aug. 20 the sheriff, under a 


447 


fi. fa. against A., took possession of B.’s furni- 
turein A.’shouse. Both before & after seizure 
B. gave formal notice to the sheriff that the 
furniture was his, & on the 23rd issued a 
wril in an action against the sheriff for an 
injunction & damages. On the 25th the 
sheriff issued an interpleader summons, under 
which an issue was directed & an order made 
for the sheriff withdrawing from possession 
on payment of £100 into ct. & the sheriff 
withdrew from possession on Sept. 1. B.’s 
title was afterwards admitted by the judg- 
ment creditor, & the £100 paid out to B. 
B. having brought the action to trial against, 
the sheriff for damages & costs :—Held: the 
sheriff had not exceeded the scope of his duty 
in retaining possession till ordered to with- 
draw under the interpleader order, & the 
action must be dismissed, but without costs, 
on the ground that the sheriff might have 
applied to the judge, under the interpleader 
order, to dispose of the ntatters in question 
between him & pltf.—AYLWIN v. EVANS 
(1882), 62 L. J. Ch. 105; 47 L. T. 568. 


Add. Annotation :—Refd. aa ete de Guate- 
mala v. Nunez, [1927] 1 K. B. 669. 


B. Appeal by Claimant (Vol. XXIX., p. 494). 


NotTe.—Right to appeal with leave is given by a new 
r. 11 substituted by R. S. C. (No. 1). 1929, 


| 454. 4dd Annotation : —Refd. Republica de Guate- 


mala v. Nunez, [1927] 1 K. B. 669. 


455. Add. Annotation :—Refd. Republica de Guate- 


mala v. Nuncz, [1927] 1 K. B. 669. 


488. Sheriff not bound by estoppel affecting 456. Add. Annotation :—Refd. Republica de Guate- 


debtor.]—A sheriff who comes to seize the 


mala v. Nunez, {1927] 1 K. B. 669. 


PART II, SECT. 3, SUB-SECT. 2.—0. 


70 Vv. —— ——-. }- WESTERN CANADA 
Loan & Savinas Co, v. Court (1877), 
25 Gr, 151.—CAN. 


PART II. SECT. 8, SUB-SECT. 3.— 
C. (a). 


140 i Necesaty for notice of claim to 
execution creditor.}-—-FRASER v. EKSTRON 
& Massry (1900), 7 Terr. L. R. 1.— 
CAN. 
PART Il. SECT. 5, SUB-SECT. 1.—C. 

so. Purchaser from ¢ Pilea af 
vendor general agent un C. S.C. 
¢. 59,.]}—Haxs v. O'CONNOR (1861), 21. 
U. C. R. 251.—CAN. , 

ad, 4 nee of judgment—dé execu- 
tion reat ds of - r—Righis of 

an 


aasigner.}—On leader issue 
wherein the claimant contended that 


a certain judgment, on which moneys 
had been realised under execution, 
had been assigned to him in cousidera- 
tion of a debt owed him by the assignor, 
& deft. in the issue, an execution 


creditor of the nor, contended that 
the nment did not cover said 
judgment :—Zield : for the purposes 


of the issue, the partics were in the 
same position as if the dispute as to the 
right to the money was being litigated 
between the claimant & the agsignor, 
that is, the claimant could only assert, 
against the execution creditor, what- 
ever claim he might have against his 
assignor, & the execution creditor 
stood, ag against the clainiant, exactly 
in the shoes of the assignor.—Ky@us 
v. Zawirxowski & Koss, {1928} 1 
D. L. R. 521; (1928) 1... W. R, 339; 
29 Sask. L. It. 305.—OAN. 
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PART I, SECT. 5, SUB-SECT. 4.—C. 

248 i. Necesstty for—-By claimant— 
Unless impracticable from circum- 
stances. )--NICHOL v. SUGARMAN, (1928) 
3D. L. R. 292.—CAN. 


PART II. SECT. 8, SUB-SECT. 4, 

6. On appeal, 11 P. R. 296 

m i. ——- As belween legal & equit- 
able assignees of chose in action.}~—On 
equitabo assigtee Sa legal eaten 
e e a fa) a ee 
of a chose in action the former should 
be made gaggle t. NasH- 
SIMINGTON is 


Ltp., (1929]2 D. L. R. 
454 i 2 W.W.R. 719; 939. L. R. 433. 


PART IJ. SECT. 8, SUB-SECT. 7. 

d (p. 491) 1. On appeal, 11 P. Rt. 296. 

& (p. 491) i. ae ae ee Ae — FURLONG et. 
RE1D (1886), 12 O. R. 607.-——-CAN. 


SuB-sEorT. 3.—SUMMARY DEcisION oF DIVISIONAL 
Court (Vol. XXIX., p. 495). 
NOTE.—See note to Sub-sect, 2, B., ante. 
462a. ——— With leave.)—Under R. 8. C., Ord. 57, 
r. 11, ana peal lies by special leave from the 
decision of a judge sitting without a jury on 
the trial of an interpleader issue.—REPUBLICA 
DE GUATEMALA v. NUNEZ, [1927] 1 K. B. 669 ; 
06 L. J. K. B. 441; 186 L. T. 743; 43 
T. L. R. 187; 71 Sol. Jo. 35, C. A. 


Annotations :—Mentd. Richardson v. Richardson, [1927] P. 
aac Re Anziani, Herbert rv. Christopherson, {1930) 1 i 


464. Add. Annotation :—Apld. Republica de Guate- 
mala v. Nunez, [1927] 1 K. LB. 669. 


Vol. XXIX.—Interpleader. Cases 462a—505. 


471. Add. Annotation :—Refd. R. v. Minister of 
Health, Ea p. Yaffe, [1930] 2 K. B. 98. 


497a. ——- ——.]—-Boucicautr v. PONSFORD 
(1886), 2 T. L. R. 646, D. C. 


508a. Whether entitled to costs.}—MORLAND v. 
CnITry (1833), 1 Dowl. 520. 


-}—-DasBs v. Houmpurigs (1835), 1 
Bing. N. ©. 412; 3 Dowl. 877; 1 Hodg. 43 
ee 325; 4L. J. 0. P. 101; 181 E.R. 


5038c. -———-.]|—-WEst v. RoTHerRHAM (1886), 2 
Bing. N. C. 527; 1 Hodg. 461; 2 Scott, 
802; 132 E. R. 206. 


5038b. 





Part Il.—Interpleader in County Courts. 


595. Add. Annotation :—Refd. Conquer v. Boot, [1928] 2 K. B. 336. 


PART II. SECT. 11, SUB-SECT. 3.—B. 


656 iv. Except where 
accurate division impossible. |—Whilo, 
where each party to an interpleader 
issue succeeds in part, the rule is that, 
whore possible, each should receive that 
portion of the costs which is applicablo 
to that part of the issue on which bo 
has sucoecded, yet, in the Broeent case, 
the order of the trial Judgo that no 
costs should be allowed was held to 
have been the proper one since the 
nature of the caso would not allow of 
an accurate division of the costs & 
the order did substantial justice.—— 


~~ moe 





of the 


1D.3.. R. 521 5(1928] LW. W. BR. 332; 
22 Sack. L. R. 305. —CAN. 


JB. 


PART Ill. SECT. 1. 


© i. ——~—.J—KELLINGTON $v. 
(Sask.), [1927] 2 W. W. Rt. 309.—CAN. 
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by the sherlff under an oxccution under 
a diatrict ot. judgmont.—FarmeErs’ 
MurvaL Haim InNsuranor Co, ». 
FOSPER, ven 3). Ia. R. 746: figaat 
2W.W. R513; 19 Sask. L. 2. 687. — 


Ros 


d i. Issues involving under $800.])— CAN 
The dietrict ct. has jurisdiction in 
interpleader matters where the valuo 
goods does not exceod §3800.— 
Kwox v. SHAW, [1927] 3D. L. BR 1185; 
{1927] 2 W. W. R. 404; 21 Sask. 
593;8 C. B. R. 331.—CAN. 


e i. ——.]—-A district ct. judge has 
no jurisdiction to deal with 

Ryavs v. ZAWITKOWSKI & Rose, (1928) leader issue which brings tho titlo to 

lana in question, although the issue is 

sought as a result of 4 soizure of land 


sl 70 act asule bill of sale as fraud on 
creditara.J—1n an interpleader  lsauo 
the district ct. has juriadiotlon to set 
aside a bill of salo, on tho ground that 
it isa fraud on croditors, aa belug rellof 
ancillary to a mattor falling within the 
jurisdiction of the ot. under District 
Courts Act, It. 8. S., 1920 (0. 40), 4. 27. 
-~-KNOX ». SHAW, (1927) 3 D. L. RR. 
1185; [1927] 2 W. — It. 4045 2b 
Susk. L. R. 593, 8§C. 38. R 331. - CAN. 


L, it. 


an inter- 


62 


Cases Sa—1 41a. Enociish anp Timers Diaust SurPLEMENT. 
INTOXICATING LIQUORS. 
Part 1.—Definitions. 
9a. -—— Addition of quinine.|—-Whether the licence, ion of the 


depends on the proparti 
addition of quinine makes the mixture. rere v. Grane (1926), 70 Sol. 


mixture cease 


be a wine within Licensing 
(Consolidation) Act, 1910 (c. 24), go as to 
exempt the seller from holding a justice’s 


12. 


Jo. 1069, D. O. 


Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 


Part I1].—Application for Licenses. 


Ex p. Slade, [1929] 1 K. B. 
Mentd. 
1 K. B. 737. 


55a. ——— Whether co-extensive with parish.]— 


Add. Annotations :—As to (2) Consd. R. v. 
Southampton County Confirmi 


Brown v. Dagenham U. D. 


Committee, 
Pigirtrns de post. 
C., [1929] 


263. 
92. 


R. v. SMETHWICK CONFIRMING AUTHORITY, 
Ez yp. Hott Brewery Co., Lrp., No. 366a, 


Add. Annotation :—Refd. Thomas v. Newing 
ton Licensing JJ. (1926), 136 L. T. 688. 


Part 1V—Grant of Licenses. 


140. Add. Annotation :—Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 186 L. T. 638. 

141. Add. Annotation :—Refd. Thomas v. Newing- 
ton Licensing JJ. (1926), 136 L. T. 638. 


ey enc nenommanett 


PART I. 


1 4. ‘* Snints aa e rum ~- 
sae Revenue Act, R. S. C., 1906 (c. é, 
185.j—Re RR. v. MoKENZIE, (1086), 
45 = Crim. Cas. 144; 68 N. 8. RR. 


e nl * Luguor.”|—The word *‘ liquor ”’ 
in Liquor ixct, 1925, 1924-25, oc. 53, 
includes “beer” unless the context 


otherviee go rauitoe. — It. v. CRurr, [1024] 

(1924])2 W. W. R 377; 
50 ort ace "Cas. 143; 22 Sask. L R: 
525.—-CAN. 


e il. “* Beer "—Coupled with “ fiurd 
capable of pene antomcation!"J— 
Liguor Act, 1912 (N. S&S. W), 8. 4, 
defines ‘ ila uor” as moaning & 
including “ wine: spirits, beer, porter, 
stout ale, cider, perry or any spirituous 
or fermented tiuid whatever, ¢a ole 
of producing intoxication ” :— Held: the 
words “wine, spirits, beet, porter, 
stout, ale, cider, perry ’ must be 
construed according to thelr ondinary 
popular meaning, & thew ords * capable 
of producing intoxication ” in the defini- 
tion quali only the words ‘“ any 
spirituous or fermented fluid what- 
ever.”-—RUSSELL @. GALE Ry he rae oe 40 
Aun R. 687; 45 N.S. W. W 


sa. ae 
(Man.), 1024 (c. 118)—Lign 
Act ( 


sie s shenige 3 ct 

1934 117 aime : 

Ga. 2 L” ° %. 
ony, (ioe), 4 D. L 


. R. 863+ [1926] 
“Gan. Crim. Cas. 
202; 36 Man. L. ’R. 11 


pine 


of 
latter Act t ose Cc. (e. 2 . i. yg pc asf 
LEving, {1 ioe} G0 5 sso. 46 
Can. Crim. ; 86 Kran’ L. BR. 


05 ee 
—— -- - —.};-R. ¢. 
RyaiwG (Man.), [1937] 1 W. W. R. 635; 





48 Can. Crim. Cas, 360.—CAN. 

sd, am .. v. 
TAR COV IC iscne: ), (1927] | 3 
W. W. R. 40 8 Can. Crim. Cas, 401. 


vy. WHIIK (1028), 49 
2 54.—OAN. 


—~——.] —K, 


cat Crim. Cas. 2 
1. ~——-.}—H aBERLACK 
ise} 1 D. L. R. 252; tose) 
WwW R. 120; 45 Can. Crim. be 
58; 20 Sask. L. ht. 293.—OAN. 
k il, ———.] —R. enero vw. Busi- 


They Ho Bask. ), [1936] - iL. R. 
715; . W. 759; 46 
re ort ca 3 saataeniy 


CLARK (Sask.) 
Se Can. Grima, “Cas. 265; (1926) 
R. pee heat 


——R. wv. ROTTERMAN 
cont. ‘ 1926), ¢ it Can. Crim. Cas, 44.— 


KY -—— Maniloba Temperance A 
‘A, 1924 Ga) a): —R. (Eppir) ea 
Gnauitey, {192 - iL R Hata 
pest 12 a woeWe ak. Ben: 47 Can. C 

Cas. 257; 36 mee co R. 249. DAN.” 


k vi. tv. DIGERNES 
(Sask.), (1 97) $ we W. R. 689; 49 
Can. Cas. 185.--CAN. 


af. ——- Hffect uf kecpug lodgers j— 
The acc » Who was charged with 
having liquor in a place other than the 
reaidonos in which she resi lived 
in a house in w! 
one of whom 


mea 
her three were not boarders, 

ABs ne rin question was a case of 
which was found on the stair- 


978 


141a. --—- -—— Pending hearing of summons 
against applicant.]-—Appits., the licensee & the 
owners of a public-house, applied to the 
licensing justices on Mar. 1 


1 for a renewal of 





way leading from the kitchen to the 
basement. The soe trate missed 
the charge & the Crown appealed 
contending that the keeping of said 
lodgers & boarders had estroyod the 
character of the Dr as @  pilvate 
dwelling-house ’” Held: the appeal 
should be dismissed. —R v. MACKLIN, 
te) 4D. L R. 717; [1928] 2 

W. W. R. 468; 50 Can. Crim. Cas, 171; 
37 ‘Man. ; R. oy —-CAN, 


1 "]I—R. wv. DIETScr 
(1928), 9 Can. ere Cas. 220.—CAN. 


sh. ‘* Guest.""]}—A non-paying guest 
of a hotelkecper may be a fide 

est within ahd Kot, 1925. —R. ». 

ENDERAON (Sask.), [1 vari 4 W.W.R. 
430; 45 Can. Crim. Oas. 373.— CAN. 


PART Ill. SECT. 6. 


o (p. 111) 1. —~—— Onus of proof.}— 
here @h accu js charged with 
unlawfully koeping liquor for sale the 
mere puseesion oS hes © aiqucr is not 
sufficient under ue Ate 
kh. S. B. C., eh Pa “81, Bo epee 

onus on of proving pears 
if the liquor was hegelly 'y purchased by 
him & found in a place where he was 
legally entitled to have li poe. —R. v. 
cnee (B. C.), [1929] 1 W. R. 797.— 


( 111) Delegation 
authority. ply ‘deecation by a superior 
gee of ety to eee ee 


un 
Exolse Act, R. §. C., 1927, c. 60, must 
be direct call directed to each 


rel, KELLY 
en), reas a. tw. Wi Be 3133 art) 


Vol. XXX.—Intoxicating Liquors. Onses 141a—S4éa. 


the licence, which was due to ire on li Stra tering 

Se nies ee. onthe ground that (1926), 007. Be iGo, nore Catering Oo. 
for suppl daring Co eeind ee 267. Add. Annotations :—Aa to (1) Consd. R. v. 
intoxicating liquor for consumption on the Southampton County Confirming Committee, 
premines, adjourned the consideration of the oe Pe aude, ae 1 sare 263. scene ise 
ap tion to the next transfer sessions to 5. P. 193 » Ba p. Rawson ( )s 

be held on Apr. 12. On Mar. 4 the licensee eigen 


was convicted on the summonses, & on | 268. Add. Annotation :—Expld. RB. v. Southampton 
Apr. 12 the licensing justices refused the County Confirming Committee, Ez p. Slade, 
renewal :—Held: the adjournment did not [1929] 1 K. B. 263. 

amount to a refusal of the renewal.— THOMAS 2928 
v. NEWINGTON LicENsING JJ. (1926), 136 ¥ 
L. T. 688; 43 T. L. R. 181; sub nom. 





——-]--Though licensing justices have no 
jurisdiction to make the grant of an ordinary 


a removal of a licence subject to any condition 

LF aa ee ee JJ., ab to payment of monopoly value, they are 
Licunsine JJ.,91J.P 37; 25 L G R10. entitled to refuse the removal upon the sole 

ee es A edhe : ground that it would confer a yroat pecuniary 

149. Add. Annotation :—Apld. Frome United gain upon appct., & that he ought to apply 
Breweries Co. v. Bath JJ., [1926] A. C. 586. i a — licence & pay mouopoly value. - 

: F . & SOUTRAMPTON COUNTY OONFIRMING 

158, es a TiptO) Fae tear ag iv. woken COMMITTEES, Ex p. SLapg, (1929) 1 K. B. 
nfirming Authority, [1920] 1 K. B. 698. J. r. 87; 45 T. L. R. 72; 72 Sol. Jo. 873, 


202a. Applicant’s willingness to contribute to com- 


206. Add. Annotation :—Refd. Short v. Poole 
Corpn., {1926} Ch. 66. 


233. Add. Annotation :-—Refd. Stoke - on - Trent 


pensation fund.J|—A question arose which of , 208a. Grounds for refusal of removal—Great 


two adjacent licensed houses should be pecuniary gain conferred on applicant.| —- 
granted a renewal of its licence, & which %. v SOUTHAMPTON CouNTY CONFIRMING 
should be suppressed. The owners of cach Commirtren, Hr p. SLADE, No. 202a, ante. 


house submitted to the lice justices | 299. Add. Annolation :~-Apld. KR. v. Holborn 


plans of proposed alterations, & the owners Tonal bows Aree eenp tie 
of one of the houses offered to pay £1,250 a sear 7 oe ets tratford Oatering Uo 


to the compensation fund if the altcrations 
were sanctioned. The same licensing justices 299a. ——~ Security of tenure.]—On an 





: , acer application for the transfer of a license tho 
re yaad ye age tet ened oe ee licensing justices may consider the security 

© question of redundancy, secgueicaeliades of tenure given to the proposed licensee as 
renew the licence of the house whose owners a matter alfecting his “ fitness or propricty.”’ 
nae oe are aires apEcering| ‘They may alo adopt a certain standard 
alter d c uld be mad th bette ‘of tl ee | length of notice as generally desirable, & if 
parercd, £0 © Tadeo LHe DEMME OF Une VWO: they do sv, it is convenient that they should 

then, as licensing justices, approved | 


nuke it publicly known, provided that it is 
not made a hard & fast rule to be applied 
indiscriminately. -R. v. HOLBORN LICENSING 


the alterations to that house :- Weld: (1) in | 
considering the question of the contribution 
offered to the compensation fund the licensing 


justices had taken extraneous matter into | nnn 136 oe aan ara a? 69 et 
account, & as this must necessarily have ' nT, Rr. 778; 241, Q. R. 509, D. O. 


affected their minds as compensation autho- : 
rity, their decision must be quashed ; (2) it | 328. Add. Annotations :--Reid. R. °. Shefficld JJ., 


cont spirit of the Licensin Bx p. Rawson (1927), 91 J. P. 193. Mentd. 
ets. though ie iene be within the tothe Rt. v. Minister of Health, Lc op. Yaffe, [1930] 
of them, that the powers of the compensation ZK. B. 9d. 
authority should be delegated to the licensing | 339, Add. Annolation: -As to (2) Folld. R. v. 
committee so that the two bodies were Sheffield JJ., Bx p. Rawson (1027), OL J. P. 


Serre it aan ag ag pase vs oa they 193. 

0 e separa Independent Doales.-—~ | g4oa, - — All relevant matters -Means of access 
R. v. SHEFFIELD JJ., Ha p. Rawson (T.) & | to premises.]-— Appcts. desired to alter 
Oo., Lirp. (1927), 138 L. T. 234; 913. P. 103; | 

| 


licensed premises 10 & manner requiring the 
447. L. R. 43; 25 L, G. R. 536, D. C. conseut rot the licensing justices. The 


justices refused to sanction the proposed 
alterations, unless appets. bricked up a door 
which was in the yard behind the obser eR 





; . & which gave access to a site on whicha pubhie 
ment Committee & Potteries llectric Traction | market place was being arectedl : “Held : 
ie oe etc. (1930), 143 L 7, 650 the words of Licensing (Consolulation) Act, 

*e9 °9 e ry '° Py e 


1910 (c. 24), s. 71, which were deseriptive 


284. Add. Annotation :—Refd. R. v. Holborn of the alterations requiring the Justices’ 





PART IV. SECT. 2, SUB-SEOT. 2. gach an appln. than by dismissing it. | 


a ae eee iaemheenel -~ awe 


Removal to other Masago 

. ? » by adjourni Lheences Act, 1825 (r. 81), *. 11.)--The 

be pared Saak Gare Aes iets above sect. dues not coutemplate the 
cana eae ee etary | PAO ON chat Cy the “saa 
° »» COR? RS noe being u. v4 
under, 1 spas a cee RT Pe tution therein of the new premises 


aft —~-R. vw. KNYVETT, Ec p. WEBER 
1926, has no juPisdiction he o un (1028), 22.9.5. P. R. isé--AUS. for the des 


visiona, te 
Ppa. oe vickasiers license wileh PAAT IV. nD. SUB-SECT. 7.—~ 


troyed premises. — A.-G. 
sae v. CAVAN, [1928] L. R. 98.— 


of premisaa— 


979 


sk, Afi 


Cases 340a—38la. 


366. 


366a. 


consent, did not limit the justices to con- 
sideration of those named matters; & it was 
their duty to consider all relevant matters, 
of which the means of access to the premises 
might be one.—R. v. WATFORD LICENSING 
JJ.. Ex p. Trust Hovusss, Lrp., [1929] 
1K. B. 318; 98 L. J. K. B. 198; 140 L. T. 


ee ee 


842. Add. Annotation :—Refd. R. v. 


ENGLISH AND Empire Dicsest SuPPLEMENT. 


850; 98J.P.41; 457. L. R. 89; 72 Sol. Jo. 
825; 27L.G.R.8, D.C. 
Watford 


Licensing JJ., Zaz p. Trust Houses, (1929] 
1 K. B. 313. 


855. Add. Annotation :—Folld. R. v. Leicester JJ., 


Ez p. Allbrighton, [1927] 1 K. B. 557. 


Part V.—Confirmation of Justices’ Licenses. . 


Add. Annotation :—As to (2) Dbtd. R. v. 
Smethwick Confirming Authority, Ea p. 
nae Brewery Co., Ltd. (1929), 98 L. J. K. B 





——.|]—(1) A confirming authority 

jurisdiction to consider the adequacy 
of notices of an application for the provisional 
ordinary removal of a justices’ license for the 
sale of intoxicating liquors, required by 
Licensing (Consolidation) Act, 1910 (ec. 24), 
ss. 15, 26, 33, although no objection was 
taken to the adequacy of such notices at the 
hearing before the licensing justices. 

(2) Held: the word “ place ”’ in Licensing 
(Consolidation) Act, 1910 (c. 24), s. 15 (1) (b), 
did not of necessity denote a lesser area or 
unit than the word ‘‘ parish.’’—R. v. SMETH- 
WICK CONFIRMING AUTHORITY, 42 p. Hott 
BREWERY Co. (1929), 08 L. J. K. B. 678; 
141 L. T. 586; 93 J. P. 233; 45 T. L. R. 
580; 27L. G. R. 644, D.C. 


368a. ——— —-— Objection to condition by licensing 


381. 


PART IV. SECT. 2, SUB , 10. 
al. P to al "aye 


reference of petition for inquiry.}-A | petition for inquiry 
980 


justices—-Duty to consider objection—-In 
presence of parties.|—An application was 
made to licensing justices for a new license to 

remises at S. e application was opposed, 

ut the license was granted unconditionally. 
The confirming authority, after hearing the 
case for & against the application, confirmed 
the license subject to two conditions. Notice 
of this decision was given to the licensing 
justices, who told the confirming authority 
that they did not agree to the second con- 
dition. At a further meeting of the con- 
firming authority it was decided to confirm 


368b. 


the grant subject only to the first condition. 
No notice was given to the parties, & they 
had no opportunity of appearing at this 
meeting & arguing as to the variation of the 
conditions. A rule nisi for certiorari to 
quash the order of the confirming authority 
was obtained on the ground that the authority 
acted without jurisdiction in confirming the 
license :—Held: (1) as soon as the con- 
firming authority had ascertained the views 
of the licensing justices it was their duty to 
sit judicially in the presence of the parties 
interested to determine whether or not the 
alterations made by the licensing justices 
should be accepted. As this had not been 
done, the order made by the confirming 
authority was a nullity, & the matter must 
go back to them to hear & determine it in the 
presence of the parties interested ; .(2) the 
meeting of the confirming authority ought 
to be constituted of the same members as 
were present at the original meeting.—R. v. 
IUNTINGDON CONFIRMING AUTHORITY, [1929] 
1 K. B. 698; sub nom. GzoraGE & STAMFORD 
Hotes, LTD. v. HUNTINGDON CONFIRMING 
AvuTHORITY, 98 L. J. K. B. 331; 141 L, T. 
75; 45 T. L. R. 260; 73 Sol. Jo. 173; 27 
L. G. R. 319; sub nom. R. v. HUNTINGDON 
CONFIRMING AUTHORITY, Ex p. GEORGE & 
STAMFORD HOoTELs, Lrp., 98 J. P. 81, C. A. 

——— ——- —— Constitution of meeting. | 
—R. v. HUNTINGDON CONFIRMING AUTHORITY, 
No. 368a, ante. 





869. Add. Annotation :—Apld. R. v. Huntingdon 


Confirming Authority, [1929] 1 K. B. 698. 





Part Vil.—Compensation. 


For the existing paragraph substitute the 
following paragraph :— 

—— —— —— Instructing solicitor to 
oppose.j—On. an application to the licensing 
justices of a county borough for the renewal 
of an old on-licence the justices referred the 
matter to the compensation authority of the 
borough under Licensing (Consolidation) Act, 
1910 (c. 24), 5s. 19, & at a further meeting 
they resolved that a solr. should be instructed 
to appear before the compensation authority 
& oppose the renewal on their behalf. The 
aolr. duly appeared & opposed, & the com- 


pensation authority refused the renewal, 


subject to payment of compensation. 
of the sustic 


ces who sat & voted as members 
of the compensation authority bad been 


parties to the resolution of the licensing 
justices authorising a solicitor to appear on 
their behalf :—Held: the three justices were 
disqualified from sitting on the compensation 
tribunal on the ground of bias, & the decision 
of the tribunal must be set aside.—Frome 
UnrTsep Breweriss Co. v. Baru JJ., [1926] 
A. C. 586; 95 L. J. K. B. 730; 185 L. T. 
482; 90 J. P. 121; 42 T. L. R. 571; 24 
Il. G. R. 261, BH. L.: revsg. S. C. sub nom. R. 
v. BatH OoOMPENSATION AUTHORITY, {1925] 
1 K. B. 685, ©. A. 


a{nnotation :-—Distd, R. c. Leicester JJ., Ex p. Albrighton, 
{1987) 1 K. B. 557. 
381a. ——- ———- ———-.]—The mere fact that a 


licensing justice has originated an objection 


to the renewal of a licence, which, conse- 





ower with coste—On with costs on & 


Amendment 1919, s. 6.—EKzx p. 
Sooeae a Someerie (1927), a5 


it of a a 
8. R N. 8. Ww. 185.——AUB, 
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quently, is referred by him & other justices Improper.) —-R. v. SuHerrienp JJ., FE : 
to the compensation authority, does not Rawaow .) & Oo., Lirp., No. 202a, ante. P 
disqualify him by reason of interest from 

sitting & adjudicating, as a member of that | 394. Add. Annotafion :—Folld. R. v. Sheffield JJ., 
authority, upon the matter of that licence.— Ez p. Rawson (1927), 91 J. P. 108. 


R. v. Leicester JJ., E a 
[1927] 1 K. B. 557; 96 I. i CeO ise 416. Add. Annotation pm ee R. Ms Oustoms & 


L. T. 685; 91 J. P. 31; 43 T. L. R. 183; Excise Comrs., [1928] A. C. 40 
25 L. G. R. 149, D. C. 424. Add. Annotation :—Mentd. R. v. Shoffield 
$381b. Delegatiqn of powers to Hcensing justices — JJ., Ea p. Rawson (1927), 91 J. P. 1938. 


Part Vill—Decisions of Licensing Justices. 





463. Add. Annoiation :—Generally, Refd. R. v. 1910 (c. 24), s. 20 (1), there is an appeal to 

Leicester JJ., Ex p. Allbrighton, [1927] 1 quarter sessions against the refusal of icensing 

K. B. 657. justices to grant a renewal, transfor or special 

543. Add. Annotation :—Refd. Lorden v. Brooke- removal of a justices’ licence, tho judgment 

Hitching, [1927] 2 K. B. 237. a quarter faremcurictd ave fide aE aoe 

Shae ; & no appeal from it lies 1e IfLig oy 

548. ae sistas, Teen Ee thai IS. way of case stated.—Preme v. St. MARYTE- 

oP envon, 57 BONE LICENSING JJ., [1928] 2 K. B. 221; 97 

553a. On appeal from licensing justices.) — LJ. K. B. 602 ; 139 1. 'T. 144 ; 923. P. 87; 
Where, under J.icensing (Consolidation) Act, 44 RP. LR. 510; 261. GR. 308, D.C. 





Part IX. 


575a. Add. Citations :—[(1926]2 K. B. 519; 06 L.J. K.B.1; 90J.P.155; 24 L.G. 2.471. 


Part X. Occasional Excise Licences. 


Sched. III., clause 9.| -R. 7. CUMBERLAND 
JJ. (Be p. FRARNLEY) (1930), 170 L. T. So. 
442, Dp. . 


588a. —— Application by nominee of Secretary of 
State in State management district —Whether 
Secretary of State successor of Liquor Control 
Board within Licensing Act, 1921 (c. 42), 





Part XIl.—-Offences. 


607a. Sale of wine to which quinine added.j]— | 708. Add. Annotation :--Refd. Allen v. White- 
SHARP v. SPARKES, No. 9a, ante. head (1929), 45 T. L. It. 655. 











PART VIII. SECT. 1, SUB-SECT. 1. PART VIII. SECT. 3, SUB-SECT. 1.—C. a {1927} 8S. A. B. it. 186.— 








e {, Previous information with- an. Vo quash conviction—Time for 
dncibh. }—-EKz pp. HENpEnRSON, Ex p. | making application § for.J—FEe n. sw. More lipwor on premises than 
Broper, Ex p. STEWART, Er p. Joe | CROwWLFY, Erp. KRNNEDH STAPLES | reasonuhiy required for use of resi- 
Go Ggr, (1930] 1 D. L. R. 420; 25 | Drua@ Co., $1928} 4 D. L. R. 581; 50 | denta—— evidence of unlawful asale.j— 
Can. Crim. Cas. 95.--CAN. ees Crim. Cas. 378.—CAN. Proof of the fact of there being on the 





rene of an unlicensed person more 


JR. vo. Beow, Zr? | figuor than is reasonably required for 


joa Vill. SECT. 3, SUB-SECT. 1.—B. Ganow ¥ (1928), 59 Can. Crim. Cas. 69.— 
. Peraon agarieved—TLicensing ~ CAN. 
spector—Formal " objertion Indged_ by PART XII. SECT. 1, SUB-SECT. 1.— 


tho use of the persons residing therein 
. ha cape groryedy gree L9L5 ane ag . 
e decom rim facie evidence both 
yaa oad 4 arvana Phd aioe Oe of an unlawful salp of liquor & that that 
censing inspector lodged notice gale was mado by the person whose 
of intention to object to an appin., . Eoiden ce of Emly eek sd premlsoy they are, whother independent 
for the rent of a lloensed victualler’s awit mut GFrwernment labels,)—} evidence of a sale givin or not.— 
loense, tho hearing of the appin., i patry (1927), 49 Can. Crim. Cas. GCA LEN 2, CHARLESTON p20) V.b. R 
atated’ that the oblection was lodged 0.—OAN 184; (1929) Argus L. it. 167.—AUS. — 
ey peg Lethe objection. & oe he sq. —-— Purchase of more ona than 
not dosire to give or offer evidence | inrnme ju eat—Persems fou im 
or to address the ct., &, after the remixes ak cen glasses tres de: PART XII. oer ri ht acid i 
license had been granted by the ct., v. Dzrwra, 1928) 1D r 
treated the license as being valid fu | 49 Can. Crim. Cas. 229. aN. 
licensing of. Proceeding; before the er. Purchane of large quantities 
for a writ of certiorari to quash the | poy. PaTrNaupR (1928), 4 Can. 
grant of the lHeenae Held © he was Crim. Cas. 384.—CA 


6385 1. —— Twn offences not eractly 
of acme kind.J—Under Liquor Act, 
1925, 1924-25, o. 53, ®% person con- 

victed for any one of the acts which 
sect. 78 declares ta he offences & who 
is rubsequently convicted for another 








aggrieved, & competent to 
make -thy -the Pred bat by his condnot ot. One vsgone tp Ee of Lp nk ot such acts ia fe two of ‘second sre Not 
shed—No evidence wo of DCcos 0 
Romeo diaqua nalified puneet from rellet Pa Le i928). 49 Can, Ch ae a Cea 346. pA ovens we: n 


PortAann, “C1938 4 D. "cL. Rn 623 ; : ; (1028) 


wi Re Lu T wera 
thheld " ae Lice Ga S50 Gan Cray Gens 


AUTHORITY Datny, Ex p. KEetry, sv. Conviction for 
(3928) 8. R. o 161.—AUS. unknown—Ameniment of. youre ©. v. 


: 981 


Cases 716-—73Ea. 
716. Add. A 


harbourin 


proved that, though resp. received the profita 652, D. O. 


of the business, he di 


e (p. 82) i, —— ——,}-—Mr n. 
O'HEARN Ga. §.) (1928), 51 Can. Crint: 
23.— AN. 


Cas, 

( r) 82) fi. —! beecersamigr nag | 

rv (N.S.) (1928), 51 Goa, 
Cas. 26.—CAN. 


6 
HosuEM ( 


666 fi. —-—- -———  ———.]—-Where a 
few minutes to closing-time on a busy 
evening a drunken man entered a bar, 
where there wire from fifty to seventy 
people, & the barman told bim to got 
out, &, the man having turned towards 
the door, the barinan, thinking he bad 
left the promises, took no further 
effective stops to sec that be had done 
no, & a few minutos later the police 
found the man standing at another 
part of the bar-counter "—ZHeld: to 
constitute the offence of “‘ permitting " 
drunkonness on Meensed promises thore 
must be evidence that tho Hoensce, 
or his sorvanta or agonts, consented to, 
or copsciously allowed, tbe drunken 
man to romain on the premises, & a 
** pormission ” in this senso had not 
beon established — MOPaRLAND ¥v 
SYARKA, {1926] N. 4 L. R. 680.——N.Z. 


PART XII. SECT. 1, SUB-SECT. 3. —B. 


669 i. -—— ——— Complarnt 
charging licensee personally ——-In a 
prosecution vader a complaint which 
charged an hotel-kheepc: that “ you 
did supply ’ HMquor to a person in a 
state of itutoxication, it was proved 
that the liquor had not been supplicd 
by accused, but by his sou & assixtant 
in the accused’s absence. The accused 
war convicted of the offence charged — 
Held the complaint was not laching 
in specification, tu respect that, in a 
prosocution under Licensing Aots, it 
Was unnecessary to state the name of 
the person throngh whom tho offence 
had been committed, unless special 
circumbtances lequired such a state- 
ment in fairness to uc ened dixinissed 
a vw Bago, [1926] 8 C (J.) 30 


R. wv. 
Orim. 





PART XII, SECT. 1, SUB-SECT. 5.—B. 


aporkdion=lelh wan erteat 
ry ; was arrested, 
dicted & tried & convicted for harbour- 
ing no quantity of dutiable goods, 
to wit, apiiftuons Hquors unlewfully 
imported into Canada, of the value of 
over $200, whereon tho duties lawfully 
avabdic had not been paid, In riola- 
jon of Custofors Ac omiuton Acta, 
1007, ¢. 11. On the trial the evidence 
showed that the liquor in question was 
found in an automobile owned & driven 
by deft , & some evidence was offered 
by the Crown indleating unlawful 
al judge in- 
structed the jury that the burden of 
preof of lawful importation & payment 
of duty was upon deft., & the wn 
was only bound to establish harbouring 


without lawful exouse :—Hedd : er 
the instructions given to thera the sary 
would be likely to place the 
burden upon ace whereas 


used, > 
the wording of the statute, the n 7 
of proof by the Crown of adioserior Ae 


not manage 
left it in charge of a manager, to whom he 
had given express instructions not to allow 
prostitutes to assemble on the premises. 
Resp. only visited the premises once or twice 
a week, & there was no evidence that any 
offence had been committed in his presence 
or with his knowledge :—Heild: 


, but 788a. 





having 





Sale by unauthorised 
boy of sixteen, employed by the holder of an 
off-heence solely as an errand boy, supplied 
bottles of whisky to a customer in his 
employer’s absence, at a time when the 
premises were not open for business, & out- 
side the permitted hours. 
any time been authorised to sell to or supply 


ENGLIsH AND Emrrae Dicust SuPPLEMENT, 


nnotation on ld. Allen s hi: -. 
head (1929), 48 T. L. ROBB. ee 


716a. ———- -——— ~——.]— The proprietor of a 

refreshment-house, resp., was charged with 
prostitutes, contrary to Metro- 
politan Police Act, 1889 (c. 47), 0.44. It-was 


Gelegated all his authority to the manager 
& become a mere absentee, he wae responsible 
for the acts of the 

to conviction.— ALLEN v. 
1K. B. 211; 99 L. J. K. B. 
141; 45 T. L. B. 655; 045.P.17; 27L.G. BR. 


, & was liable 
mir REY’ (1930) 


He had never at 





was implicd, &, consequontly, there 
should be a new trial—R v. SHFIL- 
MAN, [1928] 1 D. L R857; sub nom. 
irk ba SCHELLMAN, 69 N.S. R. 685.— 


PART XII. SECT. 1, SUB-SECT. 6.— 


sy. Minor supplicd with t 
Imdence neceasary to prave— 
trate deciding from a: 
—R »o Wma (19 
Cus. 348 --CAN. 


PART XII. SECT. 3, SUB-SECT. 1. 

al. Auling persons to commit offence 
of beang found unlawfully on premiscs 
after tosng houra.}—Where raons 
ere found unlawfully on licensed 
rominen after closing bours, evon 
hough the Hcensce was not a consenting 
party to their original entry, & after 
their entry pressed them to dcpait, 
but showed looseness & lack of contiol 
not desirable in a licensee, & did not 
turn suob persons out of the premises, 
the licensco is guilty of afd & agaist- 
ing such persons to commit 
of being found unlawfull 
premises after closing 
BrRONG ¥. KELLEDER, 
Ile Kn. 432,.— ay AR 


PART XII. SECT. 3, SUB-SECT. 2.—A. 

727 vi. -}—Liquor supped 
on licensed Pepa rpc by way of gift, 
by the wife of the Hcensec to her guests, 
at a time when such persons were not 
lawfully entitled to be supplied :— 
Held : an offence under Licensing Act, 
1908, 8. 205 (e).—-WATERSON v. Low, 
(1926] N. Z L. R. 754.—N.Z 


agis- 
ance of minor } 
8), 50 Can. Crim. 


he offence 
on Hoensed 
ours ~—ARM- 
(1925) N. Z. 








728 ix, A resident 
in a licensed hotel] was visited by three 
frionds, who were non-residents. After 
the permitted honrs for the sale or 
supply of liquor, he ordered & pele for 
three rounds of ks, whi 
consumed by himself & his guests .— 
Hiecld: the hotelkeoper had supplied the 
liquor to the resident’s gues » & had 

Ity of a contravention of 
Licens ct, 1921 (co. 42), a. 4 65 
M‘BAIN v. MIvOHREL, [1927] B. O. (J.) 
67.—8COT. 


ei. ———— j— A licensee of a bote), 
who was seated on a form outside 
the hotel, was asked to aupply liquor 
to an unexcepted person. e went 
inside the hotel, came out & ed 
tho liquor to the person, who paid . 
There was a light in a room in the hotel 
described by witnesses as the saloon 
bar :-—Held : hers 
ct, 


mitted eealait Toe ane 
com cousins, 
e ct, would take 
of the fact that Nquor 


1917, s. 185, & th 
judicial notice 
was kept in a saloon bar.—. 
733a i, —-—— Sale Dy erect W bese 
own 





a este with 
liquor hours Sithout the 
kno the Hoensee, the 
ctowhie lig to be canine on 

Pp D CONNELL Vv CLAUBEN, 


BURKE v. Ciavsen, (1928) N. ZL. R. 
227.—N.Z. 
em. Proof that person making wiegal 
sales ee’s Takings from 
legal & illegal salea placed in same cash 
resister j\— - © OHARDSON Sask.) 
(1925), 45 Can. Crim. Oas. 142.-—CAN. 
an. Proclamation prohibiting sale 
during spemfied hours of named day~— 
Validiuy of }—-Held: the power con- 
ferred upon the Governor in Council 
by JAgquor Act, 1912 (N. 8. W.), 
57 (1) (0), was a power to namo a 
day du the whole of which licensed 
prcmises shall nat be open for the sale 
of liquor & no power was given to direct 
that, during specified hours of a named 
day, licensed premises should not be 
opcn for the sale of liquor —~DRLANEY 
vo GANT (1927), 40 C, L. R 174.—AU8S. 
so. Mye-law prohibiteng sale on New 
Year's —Sale to bond Side traveller.) 
—-A county Hocnsing ct issued a bye- 
Jaw that all licensed premises within 
the district, {ncluding Inns & hotels, 
except as regarded travellers & lodgers 
therein, should be closed wholly on 
New Year’s day, &, when New Year’s 
day fell on a Sunday, then on Monday, 
Jan 2.—WHeld* under this bye-law 
& Monday falling on Jan. 2 must be 
treated as a Kunday, &, accordingly, 
an hotel-keeper who had supplied a 
customer on such a Monday, outwith 
the permitted week-day hours, had not 
{infringed his certificate where the 
customer was & na fide 
who could lawfully have been supplied 
on Sunday —HENDGRSON ¥. ; 
11928] 8. C (J ) 74.—SCOT. 


PART XII. SECT. 3, SUB-SECT. 2.—B. 
e. 


og. Customers tearing premises during 
oe houre—C'arryong bottles.}—A 
icensee wae convicted upon an informa. 
tion all that a dis 


in question was of 
time rathor than before; 
was presumed to have 

qoqn d until the contrary 
& tho conviction should be quashed.-— 
Warasa oc. MACKERRAG, [1928) V. L. R. 
186; (1928) Argus L. R. 67.— AUS. 


PART XIl. SECT. 3, SUB-SECT. &. 
a. afgadiins rear ay 
of it 
Srocnioeg A tbls aes 
duo d 


Clonee Veo, 
1 88.— AUS. ° 


popeerage ee fs was not a 
or agent of the employer within ‘Lisenaing 
Act, 1921 (c. 42), s. 4 (a), so as to make the 
employer liable under that sect. for supplying 
7 aelay otherwise than Rodina 
hours.—-ADAMS v, Daron 
oP 780; “ih te Re 
; L. R. ” 923 ; ; 
38 Gono. ‘On Bg8 ; 26 L. G, R. 542, D. O. 


750. Add. Annotation :—Consd@d. Evans v. Fletcher 


tie 


[ead] KB. 


(1926), 135 L. T. 158. 
751. Add. Annotati 
(1926), 186 L. T. 158. 


152. Add. Annotation :—¥Folld. Evans v. Fletchor 


(1926), 186 L. T. 153. 


765a. ——- ——- During non-permitted hours.]— 
Resp., the licensee of a Public-house, was 
found cae nes the kitchen of the promises at 
uring non-permitted hours, the 
wide open at the time, & he 
was summoned for being found drunk on 
licensed promises under Licensing Act, 1872 


10.30 


front doce ee 





PART XII. sa re aaa 1.— 
e a es 
st. What constitutes off 
mere fact of bolton drun 


by 
Ononn, (1927) 
. WwW. RR, 
W533 Alta. 


rovision.—Hh. v 
os 1018; (1927) 2 
703 : Crim. Cas. 1; 
L. R. 5 58% —CAN, 


PART XII. SECT. 4, SUB-SECT. 1.— 
B. (b). 


7648 i. ** Intoxiraled * -—~ What 
amounts to.)}—In order to be guilty of 
driving a motor car while intoxicated, 
the driver's intoxication must be of 
that decree which renders his driving 


of the car - r to the public. 


hig ye . MoLAUGALIN Motor Car 
Co., (Alta.), [1926] 1 D. L. R. 
372: sn 1 W. W. RB. 162.—CAN. 


PART XII, SECT. 6. 


bi. —— Whai must be prored.—- On a 
rogeontion for unlawful possession of 
; stf}l it must be ved that informant 
was an officer of the Inland Hevenue De- 
partment or waa authorised to take the 
proceed , that accused's arrest waa 
uader warrant, & the Uquor referred 
to in the certificate of analyais was that 
which was seized.—R. ». MCKENZIE 
hina (1937) 1 W. W.R. 548; 45 Can. 
m. Caa. 137. ° 


b il, —— Prior eee of hidt: 
siemaeed tans ) (1926), 46 Can: Gri a 
? im. 
ony S00-—CAN. 


y i zonally ee 
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(c. 94), a. 12. dGiamiesed the 
summons on the ground that the time hor 
which resp. was found drunk was after th 
hours when the sale of intoxicating liquor on 
permitted :—Held: since at oe e in 
question the premises were o 
was nothing to prevent oe 
non-intorxicating paneer -3e that time, the 
justices ought to ve co 

EVANS v. FLETCHER (1926), 185 Ia 
90 J. P. 157; 42 T. L. R. 607; 241.4. R 
424; 28 Cox, 0. 0. 231, D.C. 


787. Add. Annoiation Pear af Refd. Evans v. 
Fletcher (1926), 185 L. 'T. 183. 
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*‘ Drunk *’-—Question of fact.]}—Whether 
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Act, 1925 (c. 86), s. 40 (1), is a question for 


the jury.—R. v. Prespee (1927), 20 Or. App. 
Rep. 95, 0. 0. A. r 
764b. Severity of sentence—Wanton driving —By 
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found to have had anlawfully in his 
possession was heer ange 2 in 
the Provinnse of Quebeo wae intox!i- 
cating liquor, within iS hot, whioh 
deft had imported into Ontario:-—Held: 
the Provines had tho right to prohibit 
the keoplng of into patie’ 
within its bounds for purposes o 
than those authotined by Dominion 
Legislature, #. 72 (2) should be viewed 
ay & moasure of control of the liquor 
traffic in the Province & onucted for 
the purpose of making control by tho 
Province cffoctive, & not as # pro- 
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whose permit has bren cancelled ~ Native 
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(18926) 62 Can. Crim. Cag. 155; 64 
. Et, 427.—-CAN 


‘a ae 106) ill, ~-  2eeaidence ceasing 
to be reatd.nce convichon— Kffect on 
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d (p. 108) iv. -— — wa ts illegal 
place.} WU, while in course of trans- 
portation through Ontario, the liquor 
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ua WINDSOR TERMINAL 
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n. Crim, Cas, 14 41.—CAN. 
o {D. ne v. -—— Jurisdiction o 
ae valipendia tary fhe ye ee g 


Sydney. (N. gi) (1938), 68 32 Can. Crim, 
Gas. 888,—CAN ° 


oo (p. 106) vi. ——— Right of appeal 
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from ¢.J—R. v. VERGE 
ae (1929), 52 Can. Orin. Cas. 406. 
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site te 1927) 1 D. L. R. 1180; 
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aaa (p. 108) v ot- 

withstanding 1997 ie. aoe Fg 6. eae 
GASPARD (Man.) 927) 3 W. W. i 
aoe 48 Can, Guim Cas, 358.—CAN. 
a (p. 108) vi. —-— Arrest—Without 
ah jaan a prove arrest by 
constable—A mvalid.)—R. v. 
pes (Man.) ‘s Goats WY W. RK, 424; 
8 Oan, Orim. AN. 


aes (p. 1086) vii, —— —— epee 
fiat} 


id. )-—R. 
aD. LR. 982 ; sary Wew W’ RR. 734; 
7 Can. Crim, Cas. 345; 36 Man. L. R. 
$80.—-OAN. 
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(1991) 
W. R. 290; 
; 36 Man. L. R: 
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Ws) 37 Wen 


“aaa ‘(. 106) ix. 
possession of lt 
not private dwelli 
con inre 
R. v. Rroarp 
[1997] 2 W, WwW. R 
Cas. 252; 3 


Unlaw 
ron premiacs 
-house— Previous 
ecto ree nisesr, |-—- 
1927) 4 D. L. R. 777; 
4; 48 Can, m. 
a L. R. 1.—OAN. 


aaa (Dp. he _——— sifigh tal—Wheih 
rey SAE AEC ae { 1927} 
4 Aw 1065 ; nears s Ww. R. 
629 ; 9 Can. Crim. Oas. 57.— CAN. 





watt Bett coer ig ey” broceed 
thea’, th )», [192 13 ie we ‘ 350. CAN. 





aan - 106) xfl. 
I (p Pe 


mprisonm labour— 
phage gets . STEBLE (Man.), nee) 

2W. W. R. 870; 3; 45 Oan. 
259 —CAN. 

oped (p. 106) xiil. ——- ———- —--—— --—— 
Power of court to caene }-R. v. Hane 
(Man. ), (19273 2 W. W. R. $90; 3; 4 
Can. Crim. Cag. isa. —OAN. 


aaa (p. 106) xiv, ——- ——— Fine— 
Amount—Offence by company.J—R. v. 


,—-Mentd. Gough v. Rees 788. To the 


EnauisH AND Emuprre Dicest SUPPLEMENT. 
cross-references following this case add 


‘¢____. Sale or supply in prohibited hours. = 
See No. 783a, ante. 





S8Hka’s WINNIPEG aha RY, LTo., 
{1927) 3 W. W. RR. 258; 48 Can. Crim. 
Cas, 822; 37 Man. L. R. 13,.—CAN. 

aas (p. 106) xv. ——— Appeal—ZHear- 
ing bye county court url fudge Cann be 
reviewed by cert ——. 0. CHAPMAN 
Olen) (1926), “ “Can. Crim. Ces. 266. 


aaa (p. 106) xvi. —— Coats—- 
Of informant—Tazation.|—R. v. SiMO- 
VITCH (Man.), (1927]3 W. W. R. 568; 





48 Can. Crim. Cas. 399.—CAN. 
106) xvii, —— Pr idapngtd of 
peer saa (p. bottle in hallway—. rea.) 


Mena rcu is an essential slement of 
the offence, under Manitoba Temper- 
ance Act, of having intoxicating liquor 
ina place other than the dwelling-house 
in which accused resides, without the 
Heence therefore required by the Act. 
Therefore, where hotel proprietor 
charged with maid offence was con- 
victed mainly on the fact that he was 
found in the hallway of the hotel with 
an open bottle in his hand containing 
intoxirating liquor, his explanation 

posrear that he had 
Shamed t up in| the hall, thinking it to 
empty, & intending to remove it, 

it was held, on appeal, that the 
explanation was a reasonable one, & 
since if true, as it appeared to be, it 
established an absence of mens rea 


the conviction should Lg uashed,— 
R. v MoRAte, [192 -R. 621; 
(1928: 1 W. W.R. 849 vt) Can. Crim: 


Cas, 300 : 37 Man. Ju. nv 311.—CAN. 


aaa (p. 106) xvill. ——— Proof of con- 
viction under.}—-A document headed 
us Cortificate of Conviction’ & pur- 
porting to be a copy of a conviction 
under Manitoba Temperance Act, 1924, 
is not proof under Govt. Liquor Con- 
trol Act, 1928, s. 151 (4), of a on 
viction under the former Act.—R. 
Ricenenra, (1929) 1 D. L. R 220; Bi 
Can. Crim, Cas. 387 ; [1928] 3 W. W.R. 
534.—CAN. 


aaa (p. 106) xix. Liquor Control Act, 
1927— easons for fu given by 
judg pee g tata sd é roams without notice 
sed. |— v. GALBRAITH 

(sab). 50 Can. Cen: “Cas. 398 ee 


aa (p. 106) xx. Government Li 
¢ ‘ontrol Act, 1928—-Previous cone pod 
—Meantng of }—"“ Previous  convic- 
tion ” ine above Act, s. 178, moans a 
conviction under that Act, & does not 
refer to vonvictions under prior Acts 
now repealed.—K. v. RICEBERG, [1929) 
1D. LR. 220: 50 Can. Crim. Cas. 
387: : {1928) 3 W. W. R. 534.—CAN. 


aaa (p. 106) xxi. ———— ‘* Liquors which 
are in ating’ — Whether ‘ beer "’ 
é& “wine” within words.J—The fact 
that. a beverage with respect to which 
a oh {is laid under Govt. Liquor 
Control Act. 1928, is cajled ‘‘ beer ”’ 
or “wine” is not sufficient to enable 
a magistrate to saan judicially 
that it ts intoxicati The Act does 
not deal with overy which goes 
under the name of “‘ beer ”’ or “ wine,”’ 
whether, it be intoxicating or not. The 
bit “which are intoxicating ” in 
seot. 2 (21), which defines * liquor,” 
refer to ttt a of “ Haquor’ dealt 
with by Cong t.—R. ». MOXLEY, 

eA “ pi L. R 202: 50 Can. Crim 
{1928] 3 W. W. R. 537, 576. 


ae fi 

Ne ‘©. Bye hag OES wade wine 
possession dquor—IIome-made wine, 
aaa  (o- 106) 106) xxii, —— —— Pe Maa 
(Many (1090) ‘, Tt OB. bee. ee 

Gan. Cir. Ca $4.—CAN. 
Sorin 108) 6) aa, - —— —— Burden 
TOKARCHUK Man} 


Coke) st can Can. Grim. Cas. 380.—CAN. 


984 





aaa (p. esi ‘hak Euan heat Jor 
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Can. Crim. Cas. —CAN, 


or, 206) xxvi. —— Iseue of per- 
Where a general permit 
for i eifect Wi of li iGaor bas been 


die y under Govt. Liquor Control Act, 


1928, after prop er e rape given, 
with’ nepece. so toe of the 
kind de 


ned in sect. ~ G3) o) of the 
Act, a permit holder right, 
he ex aration mast Prema ne 
Eh gai uor which ” 

ad pure. urchaged. mn the permi 

in force.—KR. v. Laedicedy i989; 

3 Ww. W. R. 375; 62 Can. Crim. Cas. 
200; 88 Man. L. R. 318. —CAN. 

asa (p. 106) xxvii. —— v9 pin fe 7 hn 
Suppression of transactions 
Jacture.J—R. v. NEDELEC (Man.) (2930) 
4D. L. R. 896; 52 Can. a 


a6" {P. in i.—— 
Sar arse ny ol (athe a ee Gan, 
irre 


v &) re il. ahd apr Liquor Act 

1927 —- Conviction under — 
obit of affidavit on appeal from.}— 
R. v CHATEAU RESTIGOUCHE, [1928] 
4D. L. R. 292; 50 Can. Crim. Cas. 


d (p. 107) iff. Sale of liquor by 
employee—('ontrary to orders of cor 


ation. }—- 
EA REeSTIGOUCHR, 77928] 
DD. a 292; 50 Can. Crim. Cas. bai" 
d ( : 107) iv. ——~— a rl to oy 
justgomProof of 8 of no of 
SY part ve o OE, t, 11928) 4 sn R. 
230; 50 ie “Crim. Cas. 316.—CAN. 
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BS ) (1929), 





Cron. a oe iy Sinse WN 
52 Can, Crim. Cas. 1 


It (p. 107) i. —— yi or Gila 
Tarakon v. BROWN (Sask) 
(1925), 45 Can. Crim. Cas. 268.—CAN. 
I] (p. 107) fi. —— Sale of beer— 


udicial notice of nature of beer.}— 
Beer, being a spirituous & also a malt 
liquor, comes wit the first of the 
three ‘classes of liquor referred to in 
the definition of “liquor” in above 
Act, the Act in force at the time of 
the transaction in question herein, & 
falls within the absolute prohibitions 
of secta, 10 & 41 of said Act with- 
out any proof that it is tntacioating. 
Judicial notice of the fact that beer 
is both a spirituous & malt Hquor may 
bo taken once the liquor in question 
is shown to be beer.—-QUINN v. HUEL, 
(1938)} 3 Y W. BR. 716.—CAN. 


U (p. 107) Mf. ras Act (Sask), 
1925 (c. 63) —-Apdavd fay septa 
dition precedent to ap een 
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v. ARMY & Navy VETERANS ASSOCN. 
OF REGINA (Saek.), Poodedat Ww. W. RR. 
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unlawfully purchasing from the G 
jarinor Board a eg ee quantity ye 
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whom the accused eaked to ver, 
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—R. v. wx e ify (2928) 2 D 2D L. R. $25: 
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Cas. 292; 2 Bak, L. B.9 293 —OAN. 
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176; 38 B.C. R. 124. —CAN. 

a (p. 108 ne — -—— ——. RF v. 
WESTERN BE & Liquor Aa R. ¢v. 
WoOorTrTrEN (Alta, as {i918} 1W. W. R 
SARE aaa 397; 29 Can. Crim. 
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QUEBEC LIQUOR COMMISSION 9, Tar 
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unto Ci }—-R. ov. Bara, 
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B.C. Rt. 420.—CAN. 

sf, ae berr without licence. | 

—R. (Hf A) vw ERNEST ( C.), 
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419; an. Crim. Cas. 417; 38 


Man. L. R. 230.—CAN. 

sk. Writ mg Pera ae ah 
authority to ge.}-—R. 
OLLASSOFF (gaak,) * 18805, 52 Can. 
Crim. Caa. 


a (p. 109) i. —— ——- Form of.)— 
A conviction for an offence against 
the above Act yee tted the provision in 

to the ieening of a warrant of 
- as, & the imposition of imprison- 
ent Bh default Fa the con- 





victlo was bad.— v. McFARLANE 
801), 2a N N. 8S. R. Re R. & G.) 54.— 





dddd (p. 109) i. Suspension of 
ation by nee 10a of 
Eran to revoke suspending 

% rape 1928) 2 


eo 357. 


© (p. 110) 1. Forfetture of license— 
ght of eeniciat Cornelia whee 
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enforce bye-lawe given 

sate. ponies power given to munis! 
COFPNE., under R. S. O. 1887, o. 184, 

n. 285, *‘ ta dotermine the time during 
which victualling licenses shall be in 
force,”’ doea not confer any power to 
ore such Hoenses, but merely to 

tix the duration of the ii 
rower to creato a forfolture of roperty 

one which must be exproesly given 
to a corpn. by tho ature, & such 
An edt bar boiar pd power fe leant of all 
to be inferred where the Logislature 
has provided other means of reing 
bye-laws by meanae of fine & amercia- 
ment, as in this case.--BANNAN ¥. 
TORONTO CORPN. (1892), 22 O. R, 374. 
—CAN. 


6 (p. 110) il. -—— Conditions of, 
Marth orc 8 license is not subjec 
rfelture undor Licensing Act, Foy 
4. 185, unless all three offences have 
been committed whilat deft. has been 
the holder of the same Heonse.-—R., ». 





MUIRHEAD, Kzr 7. Lyons, 13927) 
S.A. S. R. 116.—AUS., 
il (p. 110) 4. Minor -Necessity 


for knowledge.) ~The selling of beer by 
a beer licensee on his licensed premiaos 
to a person under twenty-one yoars of 
ag js not an offence against Govern- 
ment Liquor Control Act, 1928, if the 


Heenseo does not snow that suoh 
rerson fa under —R. vw. Kon, 
1929} 3 W. W. RR. 317 6% Can. Crim. 


38 Man. L. The a 


Cas. 101; 
ddddd 
necesaar, el jit = Navon eae), 18 
Can. C Oas.—C 
dddda i. ~h. vw. SIMON 
a -) (1087), 47 Can. Crim. Cas. 167.— 


ddddd iii. ——- By rugd 
dence.j—Re CARROLL YN ) 
48 Can. Crim. Cas. 208; 59 N 
183. Sey 


—_ ee 


Ciga6) 


— eee 


(pi iquor setzed 
not Pentipied with san: ie yteed aaa 
Convirtion quashed.j)~-lt. v. Hyp 
(Ont.) (1926) 2 D. L. 1. 9983 45 
Gan. Critn. Cas. 397.--CAN,. 

o (p. 111) i. Conviction for second 
offenve—-Invalid—Where firat conviction 
quashed, |——R. v. Woons (N, 38.) (1986), 
46 Can. Ceim. Cas. 171.--CAN. 


f (p. 111) 4. Licensing Act, 1917— 
esponue for sale—Sale from motor car 

~-Bottlea not proved to be exnosed to 
mew.) —The holding of a publican’s 
license does not e.empt the holder 
from Licensing Act, 1917, 4. 
Where the holder of a publican’ 8 
license was on a public road having a 
motor car jJoaded with bottles of 
Nquor, two of which wer: sold to a 
constable, but were not proved to he 
exposed to view :—Ield: sane liquor 
had not been ‘ exposed f r aale,”’-— 
BRADMAN vw. ALLCHURCH, [1927] 3. A. 
S. Rh. 174.-—-AUS. 

f (p. 111) Si. --— Carrying liquor 
aboul—Onua of proving not 
(eo r aale.} ~The holder of a publican’s 
icense was on a public road having a 
motor car Joaded with bottics of Magee: 
‘' he Hceensee had carried the Hquor 
in question, sowe of which was expo 
to view, from his hotel to a road some 
hundreds of yards distant. Licensing 
Act, 1917, s. 280, provides that. whore 
liquor is carried about from one place 
to another the burden of proving that 


guch liquor was not... Mise pesto ia 
salc shaj! be cast on the nex 
the same :—Zield : tho COE owed 


carried about, & the onus under the 
rips had ae = discharged by the 
lleeansee. — BADMAN ¥. ALLCHURCH, 
[1927] S. A. &. Tt 174.—-AUS. 


sk. Unlawful posseasion 
bi coears in 2. ne, Has (eek) fas), 


45C nes Clim, Cas 
Re Coapy (N. 8.) 
m. Casa. 327.—CAN. 


-.}—R. v. Davoz (Ont.) 
(1927), 47 “47 Can. Crim. Cas. 250.—CAN. 


sn. ——— ——— Mens rea neressary.)-— 


adie), . 40 Can. ¢ 


—_—_—eee 





Cases 176a—260. 
17éa. —— jJ—The ct. will not, in a cial 
case, make a declaration of a future t. 
made his will as follows :—‘I give 


184. 


185. 


187a. 


devise & bequeath all my real & personal 
estate whatsoever & whecresoever unto & to 
the absolute use of my dear wife H., her heirs, 
exors., administrators & assigns in full 
confidence that she will do what is right as 
to the disposal thereof between my children 
either in her lifetime or by her will after her 
decease. The construction of this will being 
submitted to the ct. on a special case, to which 
the widow H. was pltf. & the children defts. : 
—Held: the widow was unquestionably 
entitled to testator’s estate for her life, but 
the ct. declined to make any declaration as to 
the future rights of the parties or to make 
any order as to costs.—SmIrH v. GIBSON 
(1871), 25 L. T. 659; 20 W. Rh. 88. 


Add. Annotations :—Aa to (1) Refd. A.-G. for 
Ontario v. Mclean Gold Mines, [1927] A. C. 
185; Wigg v. A.-G. of Irish Free State, [1927] 
A.C. 674. Aa to (2) Apld. Jaeger v. Jaeger 
Co. (1927), 44 NR. P. C. 437. Generally, Menta. 
A.-G. for Ontario v. McLean Gold Mines Oo. 
(1928), 95 LL. J. P. O. 217. 


Add. Annotations :—Refd. Whitney v. I. R. 
OComra., [1926] A. 0. 87; Wigg v. A.-G. of 
Irish Free State, [1927] A. C. 671; Grant v. 
Knaresborough U. C., [1928] Ch. . 10. 


J—Held: an action against the 
Air Council for a declaration that a patent 
was valid was not maintainable._-ROWLAND 
v. Ain Counci, (1923), 38 T. lL. R. 228; 67 
Sol. Jo. 365; 40 R. P. C. 87; on appeal, 
39 T. L. R. 455, OC. A. 


een, 





187b. S.P. RowLanp & MACKENZIN-KENNEDY v. 


Am Oouncin (1927), 96 lL. J. Ch. 4703; 137 
L. T. 794; 43 T. L. R. 717; 44 2. P. C. 
458, C. A. 


190. Add. Annotation :—Mentd. Fennell v. East 


Ham Corpn., {1926} Ch. 641, 


198. Add. Citation :—12 Tax Cas. 166. 
198a. —-— Must enforce private right.J—What 


199. 


201 


weighs with me in the matter is that the right 
in question which pltf. sceks to have set up 
by a declaratory order is not a private right 
at all. Pltf. has no personal mght to have 
sewers kept in proper condition. It is a 
mattcr, as Lorp HaLssury says, for the 
whole district; it is a matter committed to 
the special jurisdiction of a department which 
is a Government department, who have to 
act, not with regard to the interests of any 

icular individual, but with regard to the 
interests of the district generally. 1 am not 
aware that any ct. has ever in such a case 
made a declaration at the suit of a member 
of the public, & still loss in a case where, as 
I have said, I am not satisfied that any real 
penepe of justice requires the ct. to deter- 
mine the matter (MAUGHAM, J.).—CLARK v. 
Epsom Rurat District Councin, [1929] 
1 Oh. 287; 98 L. J. Ch. 88; 140 L. T. 246; 
98 J.P. 67; 45 T.L. R. 106; 27 L. G. R. 328. 


Annotations :——Delete Anderson v. Equitable 
Life Assce. Soc. of the United States (1925), 
42 T. L. R. 128. 


Add. Annotation :-—Mentd. Public Trustee v. 
Elder, [1926] Ch. 776. 


ENGuisH AND Empree Dicrest SUPPLEMENT. 


202a. Right to proceed to trial —Notwithstanding 


default of defence.]—Where pltf. could not 
have obtained a declaration of the nature 
sought (see Rares & Ratina, No. 1158a, 
post), On & motion for judgment in default 
of defence without evidence, & he was clearly 
entitled to the declaration at the date of the 
writ, subject to his substantiating his case 
by proper evidence :—Held: he was entitled 
to proceed to trial for that purpose & obtain 
his declaration with costs.—GRANT  v. 
KNARESBOROUGH Urnan Counc, [1928] 
Ch. 310; 97 L. J. Ch. 106; 138 L. T. 488 ; 
92J.P.30; 447. L. R. 224; 26L.G. R. 165. 


214. Add. Citation :—2 B. R. A. 779. 
217. Add. Annotations :—Mentd. Jones v. Harris 


(1926), 438 T. L R.1; Hart v. Riversdale 
Mill Oo., [1928] 1 K. B. 176; Sagar v. Ride- 
halgh (H.) & Son, Ltd., [1930] 2 Ch. 117. 


219. Add. Annotation :—Refd. Jaeger v. Jaeger 


Co. (1927), 44 R. P. C. 437. 


220. Add. Annolations :—Refd. The W. H. Randall, 


222. 


| AAA 


{[1928] P. 41 ; Horwood v. Statesman Publish- 
ing Co. (1929), 98 L. J. K. B. 450. 


Add. Annotations :—Consd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. Apld. Musical 
Performers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46T. LR. 
445. Refd. Wigg v. A.-G. of Irish Free State 
(1927), 96 L. J. P. C. 88. Mentd. Sheppy 
Glue & Chemical Works v. Medway River 
Conservators (1926), 24 L. G. R. 457; Dee 
ene Board v. McConnell, [1928] 2 


4.4, Annotations :—Refd. Salisbury & Ford- 
ingbridge District Drainage oard 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 566; A.-G. v. Sharp (1930), 99 
LL. J. Ch. 441; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1930), 46 T. L. R. 485. 


226a. ———- ——— Dramatic & Musical Performers’ 


228. 


Protection Act, 1925 (c. 46).] —Music4L PER- 
FORMERS’ PROTECTION ASSOCN., LTD. v. 
BRITISH INTERNATIONAL PicTurES, LUrp. 
(1930), 46 'T. L. R. 485. 


Add. Annotation :—Mentd. Catton v. Ashwell 
& Nesbit, [1928] Ch. 484. 


280. Add. Annotation :—Consd. Everett v. Ryder 


(1926), 135 L. T. 302. 


231. Add. Annotations :—Apld. Groedcl v. Hun- 


238. 


289. 


251. 


gaman Property Admunistrator (1927), 44 
T. L. R. 65. Refd. Groebel v. Hungarian 
Prorery Administrator (1925), 70 Sol. Jo. 


Add. Annotation :—Mentd. Hardie & Lane v. 
Chiltern, [1928] 1 K. B. 663 


Add. Annotations :—Refd. Layzell v. Thomp 
son (1926), 48 T. L. R. 58; Jaeger v. Jaeger 
Co. (1927), 44 R. P. C. 487. Mentd. Bourne- 
mouth-Swanage Motor Road & Ferry Co. 
v. Harvey & Sons, (1920] A. C. 549. 


Ez p. Wandsworth Grdns., [1927] 2 K. B. 205. 
Refd. A.-G. v. Sharp (1980), 99 L. J. Ch. 441. 


267. Add. Annotation :—Mentd. Gardner v. Cone, 


{1928} Ch. 955. 


Add. Annotation :—Mentd. Jaeger v. Jaeger 260. Add. Annotation :—Mentd. Shearn v. Shearn 
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Co. (1927), 44 R. P. C. 487. 


(1980), 148 L. T. 772. 


260a. As to validity of foreign judgment.|—(Ci- 


OF Laws, No 


—Held: the ct h 
power to make the declaration asked fo1 pil 


cumstances (see CoNnrFLICT 
1135a, ante) in which 


Vol. XXX.— Judgments. 


ELLERMAN Lites, Lrp. v. Reap (1927), 


14T L R 7; revad on other points (1928), 
44T L R 285,0 A. 


Cases 260a—371. 


Part IX.—Effect of Judgments and Orders. 


282. Add. Ceahon .—[1925] B & C R 265 
320. Add. Annotation —Refd. Kmght v. 


(1925), 95 L. J. Ch 33, 


Knight 


887. Add Citation .—revag. S O sub nom. Re 
Snryp, Ex p Ovrorp (Bp ), 52 L J. Oh. 724. 


Part XIIl—Enforcement of Judgments and Orders. 


366a,. ———- ——- ——.]—-GRIFFIFIS 1 
(1847), 16 M & W 809, 4 Dow AL 719, 
2 New Pract Cas 231, 161 J Ex 176, 
9L T OS 57, 11 Jur 313, 1531 R 


Hugin s 


10] 


a judgment 
H I, Cas 651, 27h J 
OS 190, 4 Jur N S 695, 6W R 635, 
R 1422 HOLL, reesy on other points 


Siraw ot Nirare (1858), 6 


Ch 444, 31L T 


1418 (1555), 20 Beav 157 
Annotat: is  Mentd Beowan?t Oxforl (1855) 6 DeG M 
366b. ——- - — — —.! —GiBBs v Fricut (1853), &G 4)2 lurncee Lotta (tsu») 20 Beav 186, Hopkin 
13 C B 803, 10 L R 329, 22 TC Pe ee ee north » Mgnalos  Llgnttoot 
q orth t wal : 
256, 17 Jw 1034, 1385 R 1417 App Cas 4.2) Briscoe v Briscoc (1892) 3 Ch 848 Je 
Knight Kuight + Gardner [1892] 2 Ch 368 Moguer- 


868a,. ——— ———.|—-A tule for taxation of costs, & 
an allocatur thereon, do not amount to a 
‘‘ rule’? o: ‘“‘ order ’’ within the above sect , 
so as to be capable of being registercd as 


PART II SECT 38, SUB-SECT 5 


ri ]-The rule that the cts 
should not be called on to decile 
merely theoretical propositions applicd 
to an appin by tho Hquidator for the 
approval by the ct of his action in not 
redeeming certain property of the co 
from a tax sule —Jte GRrAl Wisi 
PFRMANLAN® LOAN CO [1)28} 3 
W W R 628 —CAN 


sd Declaratory Judgments Act 1908 
— Diacretion of court— inturputoryc na 
struction J\—TLhe jurisdiction of the ct 
to givc or make a dcclaratolry judgment 
or otder under sect J3 of the above 
Act is discretionary & the ct will not 
ide or inake such judgment or oider 

y way of ren greets intecp: tation 
or construction of statutory powers in 
the abstract, without knowledge of the 
facts & circuipstances under which 
such powers might be exercised or 
without any certitude that man OF the 
powers will evcr te exercised cithe 
will the ct exercise ita discretion to 
give or make any judgment or ordcr on 
a question of construction which 
whichever wav it ls decided does not 
necessarily put an end to the litigation 
—DamyY PROIRIETARY Assoon (INC ) 
t New ZKALAND Datky PrRopUth 
Conrron. Boarkp, [1936] N Z2L R 
535 —N Z 


af, 








Whether binding on Crown |— 


The Crown is not bound by the above - 


Act, in a case where the question rawed 
involves a decision affecting a monctary 
claim against the Crown —McDOUGALL 
1 AG (19295}N ZL R 101—NZ 


PART IX SECT 2 


ci —— Lands subject to mortgage i 
Registered jeaement binds only the 
interest of the debtors existing at the 
time of registration, & therefore can 
not affect a mtge already given by 
debtor before the judgment —York 
SHTRE GUARANTEE & SFCURITIES CORPN 


1 Tpwoxrs (1000) 7B C R 348 
AN 


oi — lands a qured by debtor 
8 ah ( ansatisfed recutim 
Whether t und ty gudgm nf |\—Brn1 1 
Banks (1872) YN S TFT (/@ N S JD) 
04 —CAN 

fai Intered uarrant | 

at roo Fac ated by hustand do wife 

Wicaher rialid against wifes real 
estate} When a womans cntitled to 
realcstate joined with her husband in 
evccuting a warnit cf attorney on 
which a judgnint was centarcd & 
recoried in order to hind such real 
cotate the Ct of Lrobate fn not 
yistil din treating the Jiienient o 
aniwlitv. ReNkISOvn Al bial! (1856) 
3N S PR (2 [hom ) I —CAN 

co iv Subsequent death f debtor 
wu sclvent—Ttght to elie ceecution 
ajaunst representalie J—W! te ou judg 
ment has becn duly recoded In the 
iifetime of a deceased party & his 
estatc bas been declared insulscnt by 
the Probate Ct an execution may 
nevettheless be fssued on such judg 
ment, on a proper suggestion of the 
facts on the record againsrt his cor 
o: administrator but can be extconded 
only on tho land bound by such judg 
ment —BrrrowEs v Isvor Cong 
Dig 570 -CAN 


PART IX SECT 6 

336 { Effect of covenunt lo nay 
interest — Mortgage }—By a mtge tho 
mtgor covenanted, by a separatc 
covenant, to pay interest Ibe mtgec 
obtained judgment against the intgor 
for the principal & interest duc — 
Held tho security of the mtge was 
not merged in tho judgment — 
LOWER. Wrirams, (1895) 1 I R 


PART XIII. SECT. 1, SUB-SECT 2 


J t4 legatee of 
on ae Sl tee 
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ditchiu2a Tishtbount (L017) 2h B 298 

871. After this case add ** 
Division |—Se¢ 

p 28], No 3456 


| 


nst other partner as | 378 


Order of Probate 
TxLcuioks, Vol XXIII, 


cecil rn Fates judynunta aganat 
ape pute iy securcd Ad simple 
(utercdt( rs) Harreirkt Hating 
(18')) 2B € RIF CAN 
sh Judgment tteud by default in 
Orbe Defendant resulent & served 
ith u tb unt Ontare \ Deft who was 
waidocnt & demilciled in the Province 
(f Ontule was served there with a 
wrt of summons by which an action 
for the price of goods sold & delivered 
was commcnced against bim in tho 
Suparior (t of Quobso The causo 
ot action arose partly at least lo 
Ontarlo He did not appear & judg 
ment was ontend against him by 
default In an actlor upen that Jud 
ment brought in a Division (Ct fn 
Ontario by sume pitt agalnst sumc doft 
the latter plead d that tho Quebeo 
Judgment was of no effect in Ontario, 
% that in truth ho was not indobted to 
pitr Held the provistous now 
fountin Jud Act R QO 1927, c, 88, 
sy 51 52, which were cnacted by an 
Act of the Province of ( anada in 1800, 
23 Vict c 24 must be confined to 
actions pon judgmcuts obtained in 
the Province of Quehec which accord 
ing to the juin iples of lntornational 
law, applicable as between the different 
Provinces of the Domiuion are entitled 
to oxtra territorial recognition, ie to 
those cases in which the writ was 
served within the Province of Quebec 
upon a person domiciled & resident 
therein & who owed allegiance to the 


laws of Quebec —Luvau v Ler, [1929] 
aan L R180 63 OL KR Ilvt— 


N 
8s} Judyment against lands—lunforce 
ment of -—Nereasity t» sue yvut creritton | 
—~Bave oF ULEKR CANADA 1) BFATTY 
(1862) 2 Gr $21 —CAN 


PART XIV 

sk Judgment nol registered— Priority 
of mortgage }-~MINERAL PrRopucts Co 
v CONIINENIAL Trust Co (1906), 


Cases 408-—506a. 


Part XVI.—Interest on 


1A) -—Mentd. I. R. Oomrs. vw. 
Fisher’s Exors., [ 1926] A. O. 395. 


A Erroneous decree.]|—HAMILTON  v. 
ee HouacuTon (1820), 2 Bui. 169; 4 B. BR. 290. 
Bateman 


Tl. L. 
Annotations :—Consd. v. Margerison F858), 18 
, td. Colclough v. Steram (1831), 181; 
Beov 477; ammtuer (1849), 4 Knapp. 179. 
419a. Costs ordered to be charged on property.) 
Held: as the costs were an equitable c es 
they bore mterest at four per cent.—Lip- 


a 


408. Add. Annotatio 








Exouish anp Euprax Dioner Sure 





Judgments and. Orders... 
Dy Geaoes wo Wet eee, oe 


nmotations :-~ Cond. 0. 889), 41 Ch. 1. 
AT Roped. Ba er ry 0d + Oh. 781 


4228. ee eee ot. will ve interest on 
costa payable ont of a ry which cannot 
be immediately realised.— Fie OAMPBELL’s 
Teusts (1871), 19 W. R. 427, 
430. Add. Citation :-~16 Asp. M. L, ©. 524. 


448a. S. P. Fox vy, OHARLTON, OBARLTON v. Fox 
(1885), 6 New Rep. 352. 


eeeepenennenn ere * 


Part XVil.—dudicial Decisions as Authorities. 


492. Add. Annotation :—Mentd. Re Mason (1927), 


97 L. J. Ch. 821. 
494. Add. Annotation :—Mentd. Re Wait, [1927] 


1 Ch. 608. 
495. Add. Annotation :—-Mentd. Johnson v. Clarke, 


{1928} Ch. 847. 

——- -——-]-——(1) When any ae ie is bound 
by the judgment of another ct., exther superior 
pat dinate, it is bound by the judgment 
itself; & if from the opinions delivered it is 
clear what the ratio decidendt was which led 
to the judgment, then that ratio decidendi 
ia also binding. But if it is not clear, then 
it is not part of the tribunal’s duty to spell 
out with great difficulty a ratio decidendt in 
order to be bound by it. 

(2) If a decision of the House of Lords 
rests upon the special & peculiar cireunn- 
stances of the case, tho case does not bind the 
House, or any ct., by a general principle ; 
but if the decision rests upon a general 
doctrine, it binds all cts. & the House, & that 
doctrine is part of the law of the land until 
the legislature be moved to interfere.— 
GREAT WESTERN Ry. Oo. v. Mosryn 
(Ownmgrs), THE Mostyn, [1928] A. C. 57; 
07L. J. P. 8; 188 LT. 403; 02 J. P. 18; 
44 T. L. R. 179; 26 LG. RK. 91; 17 Asp. 


M. L. O. 367, H. L. 
Argonsing Oral, Mest Wiam Oui ow 
Board ©, MoConnell, fase 9k. B. 159. One 
504. Add. Annotation :—Generally, Mentd. G. W. 
on v. Dunlop Rubber Oo. (1926), 42 T. L. R. 


506. Add. Annotation :—~Refd. Koskas rv. Standard 
Marine Insce. (1926), 42 T. L. R. 692. 


506a. ——-.J—It is the duty of a judge to ascer- | 


tain the construction of the instrument before 
him, & not to refer to the construction put by 
another judge upon an instrument, perbaps 
similar, but not the same. The only result 
of referring to authorities for that purpose is 
confusion & error, in this way, that if you 
look at a similar instrument, & say that a 
certain construction was put upon it, & that 
it differs only to such a ht degree from 
the document before you, that you do not 
think the difference sufficient to alter the 
construction, you miss the real point of the 
case, which is to ascertain the meaning of 
the instrument before you. It may be quite 
true that in your opinion the difference 
between the two instrumente is not sufficient 
to alter the construction, but at the same time 
the judge who decided on that other instru- 
ment may have thought that that very 
difference would be sufficient to alter the 
interpretation of that instrument. You have, 
in fact, no guide whatever; & the result, 
especially in some cases of wills, has been 
remarkable. There is, first, document A., 
& a judge formed an opinion as to ita con- 
struction. Then came document B., & some 
other judge has said that it differs very little 
from the document A., not sufficiently to 
alter the construction, therefore, he construes 
it in the same way. Then comes document 
C., & the judge there compares it with 
document B., & says it differs very little, &, 
therefore, he shall construe it in the same way ; 
& ao the construction has gone on until we 
find a document which is in totally different 
terms from tho first, & which no human 
being would think of construing in the same 
manner, but which has by this process come 
to be construed in this manner (JEssEr, M.R.). 
—ASPDEN v. SEDDON (1874), 10 Ob. App. 





eerertomee ne ov 


was to be made a tule of ct. An order 


& that it ran from the date of the order. 
ch the 


PART XV1. SECT, 2. 
was subscquoent! 

aa. date of order.}--YVitis. | action on terme ee oe t cine ae wee be toes coer the 
brought an action to recover a ligui- | been made by deft. in the ahr sheriff could not be restrained by in- 
da gum. Deft. defended the action, | the a teats writ of e- hi wea ranction execution.— 
& delivered a oo laim. A oon- | issued, the levy ARBENBLOOM t. Mo GLascow) 
sent Dig Becpe nt igor —— cene pert ape Ed the Eecds Boone for a {| Ltp., & SHERLOCK, [193 i R. 361.— 
parti i) 8 > e . 
all proceedings in the aotton should be | balance then due i & intecont theca mae a 
stares oe certain terms. By theese | the rate of f er cent. per armen from PART XVIL. SECT. 4. 
terms t. to pay to pitfs. a | the date of said order of the ct. 404 L. What of 
taut ninonee, ahould be. in les rd ee aad iy beriit from me upon whi case is decid 
D8 ros i; 
more than seven days, the ce | the fi. fa:—Held: since rep of : ‘pon a coun of oorereinate 
— ise Shoe pometierey or the “ Pc ge fon the = of a Srna £ inferior cts.~Re Ma 
irew his coun t was leviable at 4 per cen’ per ounum, Raa, 32 vat pe ete Ae te et 
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rae sea 
fo * * (1880 
, : 189; Dalton v. (ast), @ app Cas 740; 
%. (1883 . Cas. 885, . 
Pes re ct aL ores bat ahh 
rt 7: Weetho .D.0.4. 
ia i ractbonshton U. D. 0. ©. Wigan Coal & Iron 
506b. Casds decided on demurrer.J—Observations 
of SoRvUrTTON, L.J., as to the extent to which 
eases decided on demurrer are to be regarded 
as authorities.—S1r. ANNE’s WELL BREWERY 
Co. v. Bopenrs (1028), 140 L. T. 1; 92 
gat 44T.L. R. 708; 26 L. G. R. 638, 


512. Add. Annotation :—Mentd. Peech v. Best 
(1980), 989 L. J. K. B. 587. 


517a. -——.}—It is difficult to know the circum- 
stances in which, in the course of the hearing 
of @ cage, & pase makes an intcrlocutory 
observation, I think it would be most 
unsatisfactory to rely upon such an inter- 
lecutory observation as an authonty which 
binds me (BENNETT, J.).—He BuRRADON & 
OoxLtopex Coan Co., Lap., MartiIn’s BANK, 
Lep. v. BuRRmADON & CoxLODGE COAL 
Co., Lrp. (1930), 28 B. W. ©. C. 7, C. A. 


. Add. Annotations :—Mentd. Robertson v. 
S.S. Appalachee, Rovira v. Same 
186 L. T. 488; Moule »v. 

Extract Co. (1927), 20 B. W. ©. O. 446. 
Mergenthaler 


§21. Add. Annotation :—Mentd. 
pensesps Co. v. Intertype Co. (1926), 42 
“TL. R. 682. 


525a. ——.]—In doubtful cases the cts. attach 
some importance to the fact that a decision 
has stood unchallenged for a considerable 
time, but neither the House of Lords nor the 
Ot. of Appeal has shown the slightest com- 
punetion in overruling cases of much higher 
authority than the decision in this case 
[Birkenhead Guardians v. Brookes (1906), 05 
L. T. 359, decided by Ripiey & Daruina, JJ.) 
if, when the matter is presented to them for 
consideration, they are of opinion that the 
decisions are wrong (SCRUTTON, UL.J.).— 
PonTypripp Union v. Drew, [1927] 1 K. B. 
214; 961.7. K. B. 10380; 186 L. T. 83; 90 
J.P.169; 42 T. L. BR. 677; 70 Sol. Jo. 795 ; 
24 L. G. BR. 405, OC. A. 

526a. ———.]—Great importance is to be attached 
to old authorities, on the strength of which 


many transactions may have been adjusted & 
rights d ined. But where they are 
plainly & especially where the subse- 


wrong, : : 
uent course of judicial decisions has dis- 
closed weakness in the reasoning on which 
they were based, & practical injustice in the 
uences that must flow from them, I 
it is the duty of this House to over- 
rule them, if it has not lost the right to do so 
by iteelf expressly affirming them (Lorp 
LoREBURRN, C.). Hau 
Epmowroxw Unron, [2008] A. C.1; 771. J. 
K. B.85; 0841. 7T.1; 723.P.9; 24T.L. RB. 
108; 6 L. G. R. 39, HL. 
Annotation >-—Consi. Bourne v. Keane, [1929] 4. ©. 815. 
529a. epraertg sagr erga aon erroneous. 
~—Originally, Act of Parliament 2 
which the janeee’ pee seers to warrant ; 
but we are bound by the weight of authezity, 
& however we may regret that the 


UNION ¥». 


true 
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construction ef the Act seems to have been 

departed from, we cannot now that 

construction upon it which, by 
authority, we might be inclined to do (Hurl 

Loox, B.). v. Issorson (1827), 1 

ee Y. &J. 854; 148 BE. R. 707. 
notation »— ° ° . je We 
ehotion =—-Meakd Hamilton v. Pewtreas (1636), 8 L. J 

581. Add. Annotation :—Mentd. Hart v. Riversdale 
Mill Oo. (1927), 96 L. J. K. B. 601. 

542. Add. Annotation :—Refd. United States Ship- 
ping Board v. Strick, [1926] A. 0. 545. 
{1927] 1 Oh. 667. 

551. Add. Citations se er O. 645; 31 Com. 
Cas. 357; 17 Asp. M. L. O. 40. 

. Annotation :—Mentd. Hogarth v. Cory 
(1926), 95 L. J. P. ©. 204. 

552. Add. Annotation :—Generally, Mentd. Law- 
renoe v. Cassel, [1930] 2 K. B. 83. 

558. Add. Annotation :—Mentd. Re Cockorill, 
Mackaness v. Percival, (1920] 2 Oh. 131. 

554. Add. Annotation :—Mentd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. ‘I. 416. 
550a. Affecting revenue.]—Tax cases ought not to 
be unsettled (Lorp Sumngen).—Smrri (JOHN 

& Son v. Moors, [1921] 2 A. O. 18; 
q.. J. P. 0. 149; 12 Ta T. 481 H 37 T. L. R, 
613; 65 Sol. Jo. 492; 12 Tax Oas. 266, H. L, 

Annotations —Folld. Elllott » Duchess Mill (19260), 05 
L. J. K B 963. Mentd. Wankie Colliery Co. v. I. R. 

] 2 A. C. 61, Boase Spinning Co v. I. R 

Comes. (1926), 145 L.T. 211; British (naulated & 

Cables v Atherton, (1928) A. O. 205, I. R 

Nowcastle Brewerles (1926), 05 L. J K. B 036; T. i. 

le rthfieet Coal & Ballast Oo. (1927), 12 ‘Tax 
Cas. 1102; Thompson v. I. HR. Comra., I, RK. Comps. 0, 
Lbompson (1927), 12 l'ax Cas 1081, Mallett v Staveley 
Coul & Iron Co., (1928] 2K B 405 

569. Add. Annotation : -Mentd. Hyman v. Hyman, 
Hughes v. Lughes (1928), 139 L. ‘LT. 416, 

560a. ——— ——~.] — Where a broad principle has 
been decided by the House of Lords it ia very 
undesirable that it should be frittered away 
by fine distinctions (Lorp Oavn, O.).—~ 
NEWTON v. Gupst, Kepn & NETILEFOLDS, 
Lrp. (1926), 185 LL. T. 386; 70 Sol. Jo. 689; 
19 B. W. 0. 0. 119, H. L. 

Annotations —Apld, Rabertson v. 8.8. apne. Thov ira te 
3S. Appalachee (1924), 136 L. T. 488, Moule v. Marmi 
Food Extract Co. (1987), 20 B. W. G. 0. 446. Mentd. 
Howells v. Powell Duffryo Steam Coal Co., (1920) 1 K. B 
472; Anderson v. Hickman (If) & Co., Ltd. (1923), 21 





B.W.C.C 
569b. —-——.}—-When a question of law has 
been clearly decided b e House of Lords, 


it is undesirable that the decision should be 
weakened or frittered away by fine distinc- 
tions (LorD Cavn, 0©.).—JoONES v. Sours- 
Wesr LANCASHIRE Coat, OwnERs’ ASSOCN., 
(1927] A. O. 827; 96L. J. K. B. 804; 137 
L. T. 787; 48 T. L. R. 725; 71 Sol. Jo. 680; 
sub nom. THOMAS v. Evans (RICHARD) & Co. 3 
JonESs v. SOUTH-Wesr LANCASHIRE COAL 
OwneEns’ Assocn., 11 Tax Cas. 790, H. L. 
569c. ———- ———.]—GREAT WESTERN Hy. Co. » 
moore (OWNERS), THE Mosryn, No. 498a, 


571. Add. Annotation :—Mentd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 L. T. 416, 


577. Add. Annotations :-—Refd. Hart v. Riversdale 
Mill Oo. (1927), 96 L. I. K. B. 691. Moentd. 
Smal v. Easson (1920), 12 Tax Cas. 851; 
Bourne & Holhngsworth v. I. R. Comers. (1921), 
12 Tax Ons. 483 ; Britiah & Helsby 
Cables v. Atherton, [1926] A. 6.205; Mitchell 


Cases 577—€1S&a. 


vw. Noble, [1927] 1 K. B. 719; Green v. 
Gliksten (1928), 1389 L. T. 12; ae v. 
Staveley Coal & Iron Co., (1928) 2 K. B. 405; 
Morley v. Lawford (1928), 45 'T. L. RB. 80; 
Rees Roturbo Development Syndicate v. 
I. R. Comrs., Same v. Ducker (1928), 18 sore 
Cas. 866; Hagart & Burn-Murdoch 
Inland Revenue Comrs., [1929] A. C. 886 ; 
Collyer v. Hoare & Co. (1980), 47T.L.R.7; 
Fry v. Salisbury House Estate, ee Jones v. 
rues of. sna Real Property Co., [1930] 





588a. -]—A decision of the appellate ct. in 
a colony which is regulated by Englishlawis not 
assumed to be wrong, because it conflicts with 
a decision of the Ct. of Appeal in England ; it 
is otherwise if the conflict is with a decision 
of the House of Lords or of the Judicial 
Committee of the Privy Council. oe 
v. Baten ay Trust Co., [ a A. 615; 
06 LL. J. P. O. 84; 137 L. T. 1 Jere R 
243; 71 Sol. Jo. 158, P. C. 
Annotation :—Retd. Pope Appliance Corpn. v. Spanish River 
Pulp & Paper Mills, {1929) A. O. 269. 
588b. -]—GREAT WESTERN Ry. Co. v. 
Moen (OWNELS), THE Mostyn, No. 498a, 
ante. 
508. Add. Annotation : —Mentd. Oxford Corpn. v. 
Oxford .Hlectric Co. (1930), 143 L. 'T. 677. 
595. Add. Annotations :-—Mentd. Re Ros:, Ross v. 
Waterfield (1929), 46 T. L. R. 61; Robinson 
v. Speakman or Robinson (1029), 69 L. Jo. 61. 
505a. Question of maritime law.]—A judgment of 
the House of Lords upon a proper maritime 
question, whether given in an English or in 
at Scottish appeal, is of equal authority in 











the Admit (‘ts. of ne eee 
jceaneh v. Mo NIGHT, {1897] A. C. 97; 66 
L. J. P. C. 19; 75 1. TY. 457 ; 13 TU. R. 


68; 8 Asp. M. L. CO. 193, IL. L. 
tations :— Bet, Blairmore 8.8 Co. v. Macredie, [1898] 
A, O. rig Tho iupon City, 11897] P. 236 ; Tho 
tonitan. t190 JP peOk The Burns, {1907} P. 187; Tho 
Tervaete, {1992} P 259. 

597. Add. Annotations :—Consd. Barton-upon- 
Irwell Union v. Wycombe ee [1926] 2 
K. B. 8. Refd. Wycombe Grdns. v. n- 
upon-Irwell Grdns. ¥1926), 48 T. L. R. 89. 

599. Add. Annotations :—Mentd. Sheppy Glue & 
Chemical Works v. Medway River Conserva- 
tors (1926), 24 L. G. R. 457; Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J.P. C. 883 ye 
Conservancy Board v. McConnell, (i028) 2 
K. B. 159; Olark v. Epsom R. D. C., [1929] 
1 Oh. 287 ; Musical Performers’ Protection 
Assocn., Ltd. v. British International Pictures, 
Ltd. (1980), 46 T. L. R. 485. 

600. Add. Annotations :—Consd. Re Transferred 
Civil Servante (Ireland) Compensation, [1929] 
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A. ©, 248. Mentd. Ca 
v. Packard, [1927] P. 289. 


601. Add. Annotation :—Consd. Re Transferred 
yaks a (Ireland) Compensation, [1929] 

602. Add. Annotations :—Refd. Re Article X of 
Articles of Agreement for Treaty between 
Great Britain & Ireland (1928), 45 T. L. R. 
57. Mentd. Capel St. Mary, Suffolk v. 
Packard, [1927] P. 289. 

608. Add. Annotations ‘Menta. Jones v. Waring 
& Gillow, [1926] A. 670; Auchteroni v. 
Midland Bank, [1928] ri K. B. 204. 

-}—The English cts. are not bound 
by the judgments of the Privy Council. 
They pay them the greatest respect, but 
there are numerous cases where the House of 
Lords has declined to follow judgments of 
the Privy Council (Scrurron, L.J.).— 
SERVICE v. SUNDELL (1929), 99 L. J. K. B. 
65; 46 T. L. R. 12; 73 Sol. Jo. 729, C. A. 

Annotation .—Mentd. Cooper v. Swadling, [1930] 1 K. B. 403. 


604. Add. Annotation :—Refd. Venn v. Tedesco, 
[1926] 2 K. B. 227. 

605. Add. Annotations :-—Consd. Venn v. Tedesco, 
f eee Os B. 227; Lynn v. Bamber, [1930] 


608. Add. Citations :-—95 L. J. K. B. 866; 90 
J.P.185; 42 T.L. R. 478; 24 L. G. R. 496. 
Add. Annotation :—Refd. Lynn v. Bamber, 
[19380] 2 K. B. 72. 

——.]--Now ought I to follow Bulli’s 

Case? It is not technically binding on me. 

. In my view, the decision of the Privy 

Council in Bulli’s Case is one which should be 

followed. It accords with equity a 

It is supported by powerful opinion & 

decisions. It is agreeable to good sense & 

justice with respect to fraud. I therefore 
hold that it represents the existing law in 
these cts. aA ar J.).——-LYNN v. BAMBER, 

[1930] 2 K. B. 72; 99 L. J. K. B. 504; 1438 

L. T. 231 ; 46 T. L. R. 367 ; 74 Sol. Jo. 298. 


609. Add. Annotations :—Refd. Venn v. Tedesco, 
[eet = = B. 227; Lynn v. Bamber, [1930] 
2K. : 


St. Mary, Suffolk 








608a. 


608a. 





611. Add. Annotation :—Mentd. Koskas v. Stan- 
dard Marine Insce. (1926), 42 T. L. R. 692. 
614a. -—— Colonial appellate court.]—-RoBINS v. 
NATIONAL TrusT Co., No. 688a, ante. 
Exchequer Chamber.J—A decision of 
the Exchequer Chamber .. . is an authority 
binding the English cts. jadi to & including the 
Ct. of Appeal (per CuR.).—MAINE & NEW 
ce ELECTRIC PowER — v. Hart, 


618a. 








eae A. C. 681; 98 L. J. P. C. 146; 141 
L. T. 90, B P. C, 
the Canadian ot. is free ba Eentad ane 
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sain of Prey Camel Lome o 
OBB 
Rookwoo D RURAL ao Socrery, 
No. 603 i. post.—O. 


sn. On Supreme Court of Ca }— 
aoe Supreme Ot. of Canada is not bound 
LM or mupaecy to the decisions of the 
of Lords ess & til th 


of the pe. rence of 1936, 
the only authority which has juris- 
Gan coe the cts. f this A ek 
nation ; 
where a decision of 8 * Ot. 


Teme 
is now found to be in conflict with « 


decision of the House of Lords the law 
as decla by the furmer should be 
followed by the other cts. in Canada.— 
GRORGIA CONSTRUCTION Co. v. PACIFIC 
noe EasSTRRN Ry. 
L. R77: [1928)3 Ww. 


Co., (1929]} 1 
WwW. *R. 468, on 
wipead A L. R 161, 8. Cc. R. 
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6038 t1. ~—— —— Contrary decision 

of the Prive Go Peet cetoally 
ancil on a ac 

decided a by it is binding on a Canadian 

ct., even tho there is a oontrery 

on point by the 

H of Lords, yet where a statement 

of law cited from a judgment of the 

a dictum, 


viouse of Loras.-Lone 


UR4L Crepits Socrery 
D. L. R. 819; te 8 3 Ww. 
35 Man. L. R. 4 


eve 3 


608 iii. aay India. }— 
A decision of the Privy Connell binds 
gah poe epg et etch li rp pda 
fo the knowledge of a ate in ingen 

6 know of a ot. — 
NINGAPPA MARBASAPPA ARLESHVAR 
vw. GYANAJI POURASI MaRwaDi (1986). 
I. L. R. 51 Bom. 931.—IND. 








decisions of the Privy Souncil ‘are 


absolu’ in India. 
—Re ely pind aA Ma REIN (1926), 


I. L. R. 4 Ran. 313.—IN 


A 


621. ddd. Annotation: Generally, Mentd. Earle 
a oo R. D. C. (1928), 44 I. L. R. 


624a. 





Question of fact.}—A decision of the 
Court of Appeal on fact is not binding on any 
other court, except as between the same 
parties. When the decision is that from 
certain facts certain legal consequences 
follow, the decision is, I think, binding on 
the Court of Appeal in any case raising sub- 
stantially similar facts (ScruTTON, L.JJ.).— 
NEWSHOLME Bros. v. RoAD TRANSPORT & 
GENERAL INSURANCE Co., (1929| 2 K. H. 
366; 98 L. J. K. B. 7513 1411.1. 570; 45 
T. L. R. 573; 34 Com. Cas. 330, C. A. 


626. Add. Annotation :—Mentd. Venn v. Tedesco, 
{1926] 2 K. B. 227. 

628a. ——.J—(1) Where a Ct. of Appeal has 
before it a series of judgments of the (Ct. of 
Appeal which do not appear to be consistent 
with each other, & the later judgment was 
given when the Lords Justices were not aware 
of some of the previous decisions, in such 
circumstances, as a matter of judicial comity, 
it is open to the ct. to consider all the previous 
decisions of the Ct. of Appeal & to form its 
own views as to which are the more accurate 
& which it shall follow. 

(2) A Ct. of Appeal consisting of three 
Lords Justices is not entitled to overrule a 
decision of a Ct. of Appeal expressed by two 
Lords Justices (ATKIN, L.J.).—GLASAIE v. 
Watkins, [1927] 2 K. B. 181; 96L. J. K. B. 
460; 137 L. T. 182; 43 T. L. R. 314; 71 
Sol. Jo. 192, C. A. 

Conflicting declsions.] —GrasKku: r. 
WATKINS, No. 628a, ante. 


628c. ——- ———.]—Observations by Scrurron & 
SARGANT, J.JJ., where there were con- 
flicting decisions of the Ct. of Appeal as to the 
construction of a rule of ct., on the right of 
the ct. to consider & decide the matter for 
itself.—Sauiru v. SCHILLING, [1928] 1 K. 1. 
429; 97 L. J. K. B. 276; 138 L. T. 475; 44 
T. L. KR. 109, ©. A. 








628b. 


629a. —-— Court of Criminal Appeal.) ~Pracrici 
Nore (1928), 20 Ur. App. Rep. 185. 
630a. --— Exchequer Chamber. |— Mani A NEW 


Brunswick Knecrraic Power Co. v. FART, 
No. 18a, ante. 


ee 
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624 iv. ——— .J—A decision of the 
Appellato Div. is binding on it & on 
trial dudes within the province, unless 
& until it is overruled by o higher ct. 
The belicf that a higher ct. would take 
a erent view from that exprewed 
by the Abreae Div., though founded 
on ne reasoning in other cases 
declied by the higher ct., is not a 
sufficient reasoning for not following 
the decision of the Ne PU Div.— 
Dowsetr v. EDMUNDS (Alta.), {i728 j 
4D. L. R. 796; (1926) 3 W. W. BR. 
447 > 46 Can. Crim. Cas. 330.——_CAN. 


631 Wi. ———- ——-.]—A decision of 
the English Ct. of Appeal, which is not 


in confiict with a decision of the 


Court equally 


645 i. Cuurt 


ep the result 
or overruled by is 

in@ing on the K. 5. of Manitoba with , 8. 31 (1 
respect to the interpretation of an Act | co-ordinate 


a 
in the same terms as those of the Ac 


ee ee a eee 


{ i, ——.]- Dowserr v. BE OMUNDS 
(Alta.), No. 624 Iv, ante.—CAN. 


ii. —- .] ~Decisions of the highest 
ct. of a province are absolutely bluging 
on all subordinate cts. in that provines. 
—~Re Ma MYa v. Ma THEIN (1926), 
I. L. R. 4 Ran, 313.— IND. 
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| 

{ 

| 641 1. On another Divisional Court—~ 

dtvided.J—The decision 

| of an equally divided Div. Ct. is binding 
on all Div. Cta.— Da IscoLy v. COLLETTI, 
{1926] 2D. L. R. 428; 58 O. L. kt. 444. 
—CAN. 

} 

s 

| 


ually dirided.} 
decision of a Divisional Court, though 
of an equa) division of 
opinion, is, by the Judicature Act, 

), b on unotber ct, of 


followed unless it may be departed 
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631. Add. Annolation :—Mentd. Ellesmere v. Wal- 
lace, [1929) 2 Ch. 1. 

631a, --—- Colonial appellate court.)— Ros- 
INs v. NATIONAL T'rustT Co., No. 688a, ante. 

631b. ~-— Question of fact.] --NEWsHULME Bos. 


vr. RoAD TRANSPORT & GENERAL [INSURANCE 
Co., No. 624a, ante. 





682. Add. Annotations :—Mentd. Aldridge v. 
Wright, (1920] 2 K. B. 117; Borman v. 


Griffith, (1030) 1 Ch. (98. 


642. Add. Annolation : - Refd. Lowther v. Olifford, 
{1927] 1 K. B. 1380. 
642a. --—- Conflloting decisions.}-—Whero there 
are two previous decisions of the Div. Ct., 
one of which was decided by a ct. of two 
judges & the other by a ct. of three judges, 
the rule of the Div. Ct. is to rospect tho 
decision of the ct. of three judges, -Dm 
Vitiks 2. SMALLRIDUE, [1928] 1 KK. B. £823; 
97 L. J. K. B. 244; 188 0, 'T. 497, CO. A. 
Annotation: Mentd. Upton ce. karmer (1080), 142 0. 7. 
v2. 
642b.— 3 ——..] -Observations, where there wero 
two inconsistent lines of authorities as to the 
construction of Rent Restriction Acts, on 
the duty of the ct. to consider & decide the 
matter for itself.- Rarkrnsky v. JACOBS, 
{1920} 1 K. B. 243 07. J. K. BR. 586; 138 
J. T. 739; 902 J. P. 1423 44° Tn 1. 648 3 
72 Sol. Jo. 3543 26 L. G. RR. 380, D.C. 
atnnotation :—Mentd. Lloyd v. Cook, Goudge v. Broughton, 
Simson 7. Miatt, Burtram vw. Brown, Barker v. JLutson, 
11929) £ K. B. 108, 
643. Add. Annolations ;: --Mentd. United Bulposting 
Co. v. Somerset County Council (1026), 95 
TI. J. K. B. 899; Kverton v. Walker (1027), 
137 L. I. 594. 


653. dd. Annotation: Moentd. 
Williams (1028), 130 1,. I’. 22. 
661a. --—-.]- When there Is the decision of a ct. 
of co-ordinate jurisdiction upon the point, 
unreversed by a ct. of error, wo ought to 
consider ourselves bound by it (WILDE, C.J.). 
-~~BARKER v. Steap (1847), 3.0. B. 9163 
5 Ry. & Can. Cas. 45; 16 1. J.C. P. 1605 
84. T. O. 8. 3003 IL Jur. 90; 136 BE. R. 


Bernard =o. 


379. 
Annotation ‘— Mentd. Norris v, Cottle (1856), 2 H. L. Cas. 
O7. 
Where 


69a. Law of Property Acts. | 


—— -_—_ ad -_ - me oe ed 
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653 i. Generul rule.}-Whoere cts. 
jurisdiction the 
practice in India. appears to be that 
the decisions of one euch ot, are not 


have co-ordinate 


regarded aa binding anothor.—He MA 
MYA ae er (1920), J. Le FR. 4 


{pplicatum pee y mfuscd by 
Supreme Courl,j--An appin pursiant 
to Service & Execution of Process Act, 
1901 1924, 5. 19, for leave to executes 
in Victoria a writ of attachment iwued 
out of the Supreme Ct. of New south 
Wales having been refused by tho 
Supreme Court of Victurlu, an appln. 
under the same section was maile for 
leave of a justice of the High Ct. to 
execute the writ in auy state other 
than New South Wales — Meld: the 
High Ct. ought not to make an order 
which had n refased by @ ot. of 


{ 
| 
| 
Ran. d e o 
so. Application to High Courl-- 
Tho 
{ 


on, & must be 


| 
interpreted in the Ct. of A ’*s | from by the concurrence of the judges | co ordinate furlsdiction in the matter 
decision, even though that di on is | who eae the earlier docision.-— - | ou facts identical with those brought 
contrary to one given by 2 Ct. of Appeal | Donap v. Lewis, 1929) 4. L. KR. before the High Ct.—JonEs v. JO 
of another province.—-LOWERY t. | 351; 64 VU. L. R. 301; affy., [1929] 1 1928), 40 ©. L. BR. 315; [1923] 
LAMONT Qian.), 1927)1 D. L. H. 669; | D. L. R. 649; 63 O. L. Kt. 310. — | “L. B.112; [1928] Argus L. R. 45.— 
{1937} 1 Vv. W. I 05.—CAN. CAN. AU e 

3.8. 993 63 


Cases 669a—700a. Enoiiso anp Emprre Dicest SuprLemenr. 


a learned judge, after consideration, has come 
to a de hs ecision on a matter ari out 
of this exceedingly complicated & cult 


degisletion the Law of Property Acta], it is 
desirable that the ct. fe ould follow that 


Re Surru, VINCENT 
v. SMITH, eee) 1 Ch. 88; 99 L. J. Oh. 27; 
142 L. T. 178. 


679a. ———.}—Semble;: a decision of the Exchequer 
Chamber, where the judges were equally 
divided, will be regarded as binding on the 
Ct. of Appeal.— HarT v. RIVERSDALE MILL 
137 L. T. 364; 91J.P. iss; 43 T. L. R. 306; 
71 Sol. Jo. 40 ‘7, 0. A; on appeal from 8 C. 
sub nom. RIVERSDALE MILL Co. v. Hanr, 
Fede 1 K. B. 624, D. O. 

ton :-—Mentd. Sagar v. Ridchalgh (H.) & Son, Ltd., 
Antes0] 2 Uh, 117, 

680a. -]—If one authority were produced to 
me, & my own opinion were the other way, 
I would not follow that authority ; ony if the 
authoritics are numerous, 1 that I 
must be bound (JzussEL, M.R.).—Re Berane 
Hospiran (1875), L. R. 19 Eq. 457; 
441. J. Ch. pa 28 W. R. 644. 


Annotations :-—~Refd. St. Katherine Hospital | (1881), 
17 Ch. D. 978. benta®’ Re Gaseles, [1901] 1 Ch 
ndges 


685a. ~——-.]—Of course, if other 
have bd aaa different views as 
construction, & their decisions arm binding 
on this ct., this ct. has simply to bow & 
submit, Per al its own opinion may be 
(JESSEL, M.R.).—Re bore Ee oe WILLEY 
(1883), 28 Ch. ry 118; 52 L. J. Oh. 646; 48 
L. T. 380; 31 W. RB. BBS, O. A. 


Annotations -—Conad. Dashwood v. M fac, (1881). 3 Oh. 
306. Refd. Bourne v. Keane, io101 A. . 815, fons 


td. 
(is g6), BTL (1884), if? LB. 1D, 159; eftris, v Tomlinson 


A Ete Aylmer, Kz p. Bischoffsheim 
(1887), 19 oN st “D. B35 Hood-Barrs v, Heriot, Az p. 
Blyth, [1896] 2 Q. B. 338 


705. Add. Annotations s—Mentd. Ohesterman v, 
Federal Taxation Comr., [1926] A. ©. 128; 
I. R. Comrs, v. Falkirk Temperance Café Trust 
(1926), 11 Tax Cas. 353; I. R. Comrs. v. Glas- 
gow Musical Festival Assocn. (1926), 11 Tax 
Cas. 154; I. R. Oomrs. v. Peeblesshire Nursing 
Assocn. (1928), 11 Tax Cas. 335; Martin v. 
Lowry, Martin v. I. R. Comrs., [1926] 1K. B. 
550; Scottish Woollen Technical College, 
Galashiels v. I. R. Comrs. (1926), 11 Tax Cas. 
1389; JI. R. Comrs. v. Yorkshire Agricultura! 
Soc. (1927), 44 T. L. R. 50; Re Williams, 
Puhlic Trustee v. Williams, [1927] 2 Ob. 283 ; 
General Medical Council v. I, R. OComrs., 
ae dae Branch of General Medical Council 

R. Comrs. (1928), 97 L. J. K. B. 578; 
Geologists’ Assocn. v. Inland Revenue Comrs. 
(1928), aay Tax Cas. 271; Re a ay agian 
Plowden v. Lawrence, {1929] 1 Oh. 5857; 


Ce cmaaneeliiccammencenn nepal acm oan sad 


Yecsion (MavanaM, J.).—. 
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& ordinarily 
be _ superior ct. are 
698 ti. S. than 
3D. I. R. 989 
422; 20 Bake 


PART XVII. SECT. 4, SUB-SECT. 18. 


at. India.}~-The decisions of the 
Sudder Dewan! Adawlat & the Sudder 
izamat Adawlat are apt == 


the ~~—Re Ma v. 
THRIN (1986), I. L. KR. 4 Ran, $18.— 
IND. 

}—Deoisions of the highest 


obs: of a binding 
on all su a province are abeciutely bining 


5, soya, W (1036) 


Torn Taman (988), 1. 


Ee ae at te 


must be 





nv. Melbourne & Metropolitan Board 


Adamso 
oe Works, [1929] A. C. 142; Girls’ Public Day 


7058. 


chool Trust v. Ereaut (1980), 09 L. J. K. B. 
a! Re Hood, Public Trustee v. Hood (1930), 
43 'L. T. 691; Sir a _ Hunter (1922) 
” Trust, Trastegs v. . Comrs. (1929), 
4 Tax Cas. 427 ; Totpaard’ s Vlei Estate . 
fee Pane Co. v. I. R. Comrs., [1980] 1 








ee Tax cases.|—One ought, 
especially in tax cases, which apply equally 
in Scotland & in England, to pay the very 
ieee deference to 4 decisions of me Scottish 
(Grezr, L.J.).—SHANKS INLAND 
ecuwon CoMRS., i020) 1 K. B. 842; 98 
L. J. K. B. 341; 140 L. T. 157; 14 Tax "Cas. 
249, 0. A. 
Comrs. v. Miller, [1930] A. C. a! 


notations :-—Retd. I. TR. 
Anta Sutton v. 1. R. Comrs. (1929), 14 Tax Cas, 662 


70bb. 


107a. 


Annotations -~—Mentd 








-}+—Although I think it is quite 
true that the poner sonedereion on 
which this case falls to be determined are 
the same in Scottish & English law, it is 
quite a mg ine thing to say that Scottish 
& English law are as much the same that 
you can quote cases & make them Scottish 
authorities (LORD DUNEDIN ).~—LBITCH 
Verna & Ov., Lrp. v. Leypon, BARR 
(A. G@.) & Co. "Lap. v. MacGKocHEGAN 
(1930), 47'T. L. R. 81; 74 Sol. Jo. 836, H. L. 


—— Rating & Valuation an Geen 
ment) Act, 1928 (c. 44).]—We have before us 
a volume containing nearly one hundred 
Scottish decisions, many of them relating to 
trades & hereditaments very similar to those 
coming before the English cts. The English 
cts. are not, of course, bound by those 
decisions, though they are naturally care- 
fully considered by us; “for it is eminently 
undesirable that exactly similar heredita- 
ments should be derated in Scotland but not 
in England (Scrutron, L.J.).—STOKE-ON- 
TRENT REVENUE OFFICER v. STOKE-ON- 
TRENT ASSESSMENT COMMITTEE & POTTERLED 
Evectric TRACTION Co., ETC., ETC. eal 
143 L. T. 650; 04 J. P. 177; 28 1. G. 

a eae A.; on appeal, 170 L. T. Jo. 538, 





. Cardiff perenne Officer v. Cardiff 
tee & Western Mail, etc., ote. 11930), 
. B. 672; Ipswich Revenue Officer t. 


Counties Daeen Co-operative Assocn., Ltd. 


L. T 


Co. 


ve, Kerslake (1930), 
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eumeaaenammesdiempemmenene tas nad 


decisions of a full bench of 
are binding on 


(lust, 148 3 
519; rh ney Revenue Officer vr. Twi 

. T. 533; Wimbledon Hevenus otiicee 
143. T. 4 
ake of the cts. in Ireland 
are not binding on an English ct., & if they 
conflict with decisions in England, or if they 
are not consistent with the ct.’s view of the 
English law, the ct. will decline to follow 
them.——He INMAN, INMAN v. Innsan, [1903] 


erent ematae cernaomerth 


(1930), 14 








Mra v. Ma THein (1926), I. L. R. é 
Ran. 313.—IND. 


benches 
‘that ot. & 
yy 


Mra 0. Ma 


Rr a 


714. 


717. 
718. 


723. 
T24%. 


727. 


728a. 


1 Oh. 241; 72 L. J. Oh. 120; 88 L. 7. 
51 W. R. 188; 47 Sol. Jo. 92. 

Add. Citations :—95 L. J. K. B. 936; 185 
L. T. 618; 42 T. L. R. 609; 70 Sol. Jo. 
734, O. A.3; affd. sub nom. NEWCASTLE 
BREWERIES, LTD. v. INLAND REVENUE COMRS. 
(1927), 96 L. J. K. B. 785; 137 L. T. 428; 43 
T. L. R. 476; 12 Tax Cas. 927, H. L. 

Add. Annotations :—Mentd. Ford vy. 1. R. 
Comrs. (1926), 12 Tax Cas. 997; English 
Dairies v. Phillips, English Dairies v. I. R. 


: a (1927), 11 Tax Cas. 597; Lambert v. 


- KR. Comrs. (1927), 12 Tax Cas. 1058; 

Bernhard v. Gahan, Bernhard v. Inland 
Revenue Comrs. (1928), I3 Tax Oas. 723; 
Brown (Charles) & Co. 7. I. R. Comrs. (1030), 
12 Tax Cas. 1256; Ensign Shipping (Co., 
Ltd. v. I. R. Comrs. (1928), 12 Tax Cas. 1169; 
I. R. Comrs. v. Hugh T. Barrie, Ltd. (192), 
12 Tax Cas. 1223. 
Add. Annotation :—Gencrally, Mentd. Take 
v. Simmons (1926), 96 1.. J. K. B. 586. 
Add. Annotations :—Refd. Buerger v. Now 
York Life Assce. (1927), 96 1. J. K. LB. 080. 
Mentd. Sassoon v. International Banhing 
Corpn., [1927] A. O. 711; Dobell (C. G.) & 

i v. Barber & Garratt (1930), 47 T. LL. Kh. 


Add. Annotation :—Mentd. R. v. Southern | 


(1929), 142 L.. T. 383. 


Add. Annotation :—Mentd. N. V. Kwik Hoo | 


Tong Handel Maatschappij v. Finlay, [1927] 
A. C. 604. 

Add. Annotations :—Mentd. Buerger v. New 
York Life Assce. (1927), 96 L. J. K. KB. 930; 
Sassoon y. International Banking Corpn., 
{1927} A. C. TIL; Dobell (C. G.) & Co. vr, 
Barber & Garrett (1930), 17 T. L. RR. 66. 
Shipping decisions.|—American 
shipping decisions, while treated with great 
respect, do not necessarily control the 
shipping decisions of the English cts.- 
GossE MILLARD v. CANADIAN GOVERNMENT 
MERCHANT MAKXINE, [1928] 1 K. B. 717; 188 
L. T. 421; 447. L. R. 143; 17 Asp. M. L. C. 
385; 33 Com. Cas. 189, O. A.; sub nom. 
GossE MILLARD v. CANADIAN GOVERNMENT 
MERCHANT MARINE, AMERICAN CANNING Co. 
v. CANADIAN GOVERNMENT MERCHANT 
Marine, 97 L. J. K. B. 193; on appeal 
[1929] A. C. 223, H. L. 








Foreman & ElJlams v. Federal Steam | 


Annotations :—Mentd. 
Navigation Co., [1928] 2 K. B, 424; Silvor v. Ocean 8.8. 
Co., (1930) 1 K. B. 416. 


786. Add. Annolation :—Mentd. Wycombe Grdns. 


v. Barton-upon-Irwell Grdns. (1026), 43 
T. L. R. 89. 
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173; | 738a. Discrepancy between reports.] — Where @ 


—_— 








a ne ne 


Annotations :-—Mentd. : 
BE vase {1903} 2 Ch, 84, Boyoc v. Wasbrough, [1022] 
1 eas Se % e 


789a. — - —--.J—I do not think the Weektl 


ver seine ‘—Moentd. Ite Booth, Hattorsle 
qd 


Cases 709a —780n. 


case was reported in 1893 both in the Law 
Reports & in the Law Times, & the reports 
ditfered both in the narrative of facts & in 
the words of the judgments, Lorn Buck- 
MASTER assumed that in tho Law Keyports 
there was a revision by the judges of thu 
judgments that they delivered & accepted 
that as an authoritative statement.—Fame- 
MAN v. PERPETUAL INVESTMENT BUILDING 
Society, [1928] A.0. 74; 02 L. J. K. B. 50; 
eae T. 386; 875. P.21; 897. LR. &4, 


Annotations — Mentd. Cookburn r. Smith, [1984] 2 K. B 
119; Suteliffe » Clionts JInvestmont Co., (1924) 8 K. B. 
746; Coleshill ve. Manchestor Corpn., [1928], 1 K. B. 776. 


1528. 





Cooper’s Reports.} —I may observe, in 
passing, that Sir George Covper's reports are 
not reports of the very highest authority, 
& though they are sufliciently accurate, it 
should be remembered that Sin W. Grant did 
not correct his decisions in those reports, 
whilst be did his decisions roported in 
DMerivale (STUART, V.U.).~Baker vp. PecK 
(1860), 3 L. T. 656; 9 W. R. 186; on appeal 
(1863), 41..7.8,L.0.& L. JJ. 


Annotation :—Mentd. Re Postlethwaite, Postlethwaite v. 
Rickman (1888), 50 L. T. 58. 


753a..--——— -—- -.]——Alr. Dickens was not a vory 


accurate reporter (Lmacnt, M.1.). --LIvusay 
v ELarRDINU (1820), as reported in Taml. 
460; 48 BE. R. 188. 
Add. Annotation: 

{losu] 2 WK. BB. 72. 

Add. Annotations :—Mentd. Lall v. Pim 
(1927), 32 Com. Ons. 141; Patrick rv. Russo- 
British Grain Export Co., [1927] 2 K. 18. 535; 
Riley v. Brown (1020), 08 L. J. K. B. 739; 
Dobell (C. Gi) A Co. ee Barber A&A Garratt 
(1930), 17 T. E.R. 663 Herbert Clayton & 
Jack Waller, Ltd. v. Oliver, (LYsa| A.C. 200, 


Refd. Lynn vv. Bamber, 


787a. --- -- | - Mixcept on points of practice, the 


Weekly Noles should only he cited as interim 
reports of cases during the period required 
for their publication in the Law Reports 
(SWINFEN KADY, J.) -#e Seatrn’s Sersrie- 
MENT, WILKINS v Ssuvtic (1902), as reported 
in [1003] I Ch. 373. 


Rte Brydone’s Sotthnt., Cobb v 


Notes ought to be cited as authority on will 
cases (LORD CozeNs-Harpy, M.R.).—He 
Howent, Jte BUCKINGHAM, JIGGINS »v. 
BUCKINGHAM, as reported in (1916] 1 Ch. 241. 


v. Cowgill 


), 80 L. J. Ob. 270; dte Chapman, Hales v. A.-G., 


[1922] 2 Ch. 479, 


Cases 81-—304a. 


ENGLISH AND Emrpree Diaest SuPPLEMENT. 


JURIES. 


Part Vil.—dJuries of Issue and Assessment. 


81. Add. Annotution :—Mentd. Price v. Hilditch, 
[1930] 1 Ch. 500. 


99. Add. Annotations :—Generally, Mentd. R. v. 
Harris, [1927] 2 K. B. 587; R.v. Noble (1928), 
20 Cr. App. Rep. 191. 

202. Add. Annotations :—Mentd. R. v. Chesshire, 
Lucas & Bottom (1927), 20 Cr. App. Rep. 
ab ; Statham v. Statham (1928), 45 T. L. z. 
127. 

292a. —-—- ——— Necessity for request or consent of 
defence, }—Counsel for the prosecution should 
not ask for the jury to be dismissed from ct., 
jor the a Sr of a discussion taking place, 
when the defence objects to the withdrawal 
of the jury. The jury should be dismissed 
only at the request of, or with the consent 
of, the defence.—R. v. ANDERSON (1929), 
112 L. T. 680; 21 Cr. App. Rep. 178, C. C. A. 

295a. Death of jJudge.|—Scmble: a judge has no 
jurisdiction to continue the hearing of a case, 
in which witnesses have been called in ct. 
in the course of a trial before the jury & 
another judge.--COoLEsHILI v. MANCHESTER 
Corpn., (1928] 1 K. B. 776; 97 L. J. K. B, 
220; 138 L. T. 637; 923.P.37; 44T LR. 
268; 26 L. G. R. 124, C. A. 

295b. Communications to Judge—Right of counsel 
to inspect.|}—Hlobss v. TINLING, Hopss v. 
NOTTINGHAM JOURNAL, No. 804a, post. 

$01a. ——- --.]-—-Where a jury, before hearing 
all the evidence for the defence, finds a verdict 
for pltf., it 18 in the discretion of the judge to 
decide whether the jury should be discharged 
or whether the case should be continued 
before the same jury.—Dx FREVILLE v. Dinh 
ats 43 T. L. KR. 431; 71 Sol. Jo. 430, 
Cc 


al notation -—Reld. Hobbs v. Tinling, Hobbs v. Nottingham 
Journal, [1929] 2 K. U1. 


303. Add. Annotation :—Mentd. De Freville v. 
Dill (1937), 43 DT. L. R. 431, 

Whether ground for new trial.]—In an 

action for bel pltf. set out in his statement 





304a. 





7 


paragraph alleged an innuendo which 
ractically repeated, but somewhat extended, 
he statements in the alleged libel. Defts. 
did not plead justification or fair comment, 
but paid 20s. into ct. in respect of the alleged 
libel as sufficient damages; they made no 
payment into ct. in respect of the innuendo ; 
& they gave notice under R. 8. C. Ord. 36, 
r. 87, of their intention to give in evidence 
certain matters in mitigation of damages. 
At the trial pltf. gave evidence that save 
for one lapse he was a man of unblemished 
reputation. Thereupon he was cross- 
examined as to _ specific incidents not 
mentioned in the libel or in the particulars 
served under R. 8S. C. Ord. 36, r. 37, it being 
suggested that he was a man of bad reputa- 
tion. This line of cross-examination was 
objected to, but was allowed. Before the 
conclusion of the cross-examination the jury 
intervened with an intimation that they 
desired to find for the defts., which they then 
did without any summing up. On appeal :— 
Held: (1) the cross-examination was admis- 
sible as cross-examination to credit, but if 
the incidents were denied by pltf. no further 
evidence could be called to rebut pitf.’s 
denials, & the jury should have been told 
that while they were not bound to accept 
pltf.’s denials, those denials, though un- 
accepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect; (3) the jury should 
have been told that their intervention was 
premature, & they must hear the plitf.’s 
case to the end & be directed as to the 
issues they had to try; & (4) the trial having 
been in those respects unsatisfactory, there 
must be a new trial. 

(6) Communications from the jury to the 
judge should be shown tothe parties’ counsel 
(per ScrutTToN, L. J.). 

While the better practice is for communica- 





of claim the alleged libel, & in a separate 
PART 1. 
sa. Order grantung—-“‘ Common ” ine | OXCL from servi 


advertently anscried— Amendment of | War summoned. 
order, |— Held ; 


** common. -~BRADSH. 
Ravip Transyst, [1927 
38 LB. Cc. Rh. 64,—CAN 


PART VII. SECT. 2. 


moned, were absent, & others were ; & jury try 
ng & @ new panel | tho actions together did not give a 
The original panel { right to 

the order should be | as not discharged, but t 
amonded by atriking out the word | both panels were thrown into one box, | Lrp. {192 

AW wv. . C. | & the jury, impanelled for deft.’s | 1081; 60 0. L. R. 8.—CAN 
12D... R. 699; | trial, drawa from the names as #0 

combined .—Held + 
legisJation Acts of 1919, co. 7, & 41, 
Was to give the trial judge authority 
12 ili, ——- ——.]—Acoused, cxcept | fo retain the panel summoned, & to 
in cases of trial for high treason or | {2erease the number 


he names on {| challenges 


the effect of the 


moned.}-—P 
y additions | Division Ct. uired a j 


—Held: the consent to 


more than four peremptory 
on each side.—Gay Co., 
vw. TRICK, 721d 


PART VII. SECT. 6, SUB-SECT. 1. 


i. —— Panel wmproperly sun- 
ltf, in an action’ in a 
» Pursuant 


jury 
thereto, & the objection te the com- | to s. 124 of Division Cts. Act. Tho 
Frege apr Pa ae te position of the jury drawn for deft.’s | clerk of the ot. summoned a jury, but 


1927 27 8 RN. B&W. 4013 46 
N Swe WwW. N. 186.—AUS. 


sb. Original pone enadequate— Power 
oO 


1D. 1. R. 657 ; 


ria) failed.—R. 9. & 2 not in the manner prescn b 
gu noe eget! | Act. Deft. objected & | the Judge 
MAN, 69 N.S. ’R, 535.—CAN. b a 


jury from the body of the ct. he 

of judge to add to.)}-—Deft. was arrested, tried by th 
indicted | & tried & _Comyloted for PART VII. alas irl 8 | formed & judgment was entered for 
arbouring : . ury’s verdict :— Z 
goods, to wit, spirituous liquors unlaw- 183 i. Reved., 34 S.C. RR 228. ‘tag ind helene Suwer MG aes 


fully imported into Canada, of the 
value af over $200, whereon the duties 
lawfully payable had not been ‘ 
fn violation of Customs Act, Dominion | Five actions were 
Acts, 1907, o. nm the trial a { pitfs. against 
number of jurors, previously sum- | consen 


° 


t tried together before a judge 
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ge 
elther party of the right to have a 


PART VII. SECT. 5, SUB-SECT. 4. rial b val & summ 
sc. Several actions "wied prvi Ae to .e i 7 conta 


together. }— the strict ulirementa 
by different | of the Act.—FOLEY vt. G&STER, 


tions from the jury to be shown to parties’ 
counsel, the question whether they should 
be shown or not is one for the discretion of 
the judge (per Sankey, I. J.).—HOosBBs v. 
TINLING, Hosss v. Norrinanam J OURNAL, 
{1929] 2 K. B.1; 98 L. J. K. B. 421; 141 
a T. 121; 45 T. L. R. 328; 78 Sol. Jo. 220, 


327. Add. Annotation :—Refd. Hobbs v. Tinling, 
ag v. Nottingham Journal, [1929] 2 


421. Add. Annotation :—Refd. Campbell v. Pollak, 


[1927] A. C. 732. 


423a, ——- Jury finding verdict before all evidence 
given.|—Dr FREVILLE v. Ditt, No. 301a, 


ante. 


423b. ——— Jury informed that defendant insured.) 
Where the established rule of practice, 
that in an accident case it should not be 
intimated to a jury that deft. is insured, has 
been violated, it is within the discretion of the 
judge to discharge the jury at the expense 
of the party whose advocate has violated the 
rule.—GRINHAM v. Davigs, [1929] 2 K. B. 
249; 98 L. J. K. B. 708; 139 L. T. 379; 44 
T. L. R. 523; 72 Sol. Jo. 308, D. C. 


Add. Annotations :—-Mentd. Broome v. Agar 
(1928), 1388 L. T. 698; Lockhart v. Harrison 


443. 
(1928), 139 L. T. 521. 


PART VII. SECT. 10, SUB-SECT. 4. 


_ 8d. Agreement after further considera- 
tion for few minutes—No ground for 
setting verdict aside.) —BARRY v. ROBEN- 
CANS (N. B.), {1926} J D. L. R. 445.— 


PART VII. SECT. 10, SUB-SECT. 6. 
se. Right to visit locus in privately 
—é& communicate resulf to fellow- 
jurymen.)] — Although a juryman is 
entitled to apply to the subject heforo 
the jury the general knowledge which 
each man is supposed to have, he ought 
not to attempt to inform hiy mind as 
to the particular facts of a case from 
outside sources. If he ts personally 
acquainted with any matorial fact, he 
should submit to be sworn as to it :— 
eld: where a matter in dispute 
pl fork ee upon the condition of things 
existing at a certain locality, it was an 
fmproper & irregular proceeding for 
some of the jurymen to visit the 
locality privately, & a direction to the 
jury that they were entitled to take 
into consideration what might be told 
to them by any of their fellows as to 
what they h seen & observed for 
themselves was a wrong direction.— 
WAY vw. Way (1928), 25 5. Ro N.S. W. 
315; 45 N.S. W. W. N. 101.—AUS. 


PART VIL. aaa aan SUB-SECT. 8. — 
e B e 

af. Discharge for misconduct—How 
vacancy made pore ues a fbr 
misconducts himself, he should be 
discharged, & oither a new juror added, 
or the whole jay disc ed & a fresh 
jury impanelied. Such juror may be 
taken from the persons present f{n the 
ct. room if there be none of the sum- 
moned jurors present.—-REBATI MOHAN 
CHAKAVARTY v. (1928), 
-L. LR. 56 Cale. 150.—IND. 
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472. Add. An 


571a. —— 


afnnotation - 


sg. —-—.)—LEvery judgo has an in- 
herent power to discharge the jury for 
misconduct.—~ ABDUR Rasnrp vo. iat- 


PART VII. SECT. 10, SUB-SECT. 8.-~- 
B. (b). 


i. ——.}—Tho powor givon a trial 
judge by King’s Bench Act, Kh. &. S., 
1920 (oc. 39), 8. 47 (1), to dispense with 
a jury, although a jury has been claimed 
by one of the parties, {s ona which 
should he exercised with judicial dis- 
cretion, 1.¢., the judge must give some 
good reason for depriving the party 
of bis right to a jury.— DLOOMARKRT »v, 
Duntvor (Sask.), (1926} 4 D. lL. R. 273; 
{1920} 2 W. W. it. 817. - CAN. 

q ii, ~—— 7ssue U ft lo Jury immaterial, ] 
-In an action against a police officer 
for ansault & battery, malicious prosocu- 
tion & mahcious artest, the trial judge 
dispensed with the jury in the trial 
of the claim for assault & battery. 
He also ruled that in the trial of the 
claim for inalicious prosceution it was 
duty under Jud. Act, R. 4. 0. 10114, 
c. 56,8. 62, to decide all questions both 
of law & fact as to the oxistence of 
reasonable & probable cause; & ho sald 
that the jury wonld bo called upen to 
try only the @ as to males & 
damages. <A jury was then called & 
sworn & the trial proceeded. ‘The evi- 
dence being closed, & the jury having 
retired, the trial judge gave judgment, 
sr ear 4 the claim for assault, 
finding that there was reasonable & 
| Hgerponie cause for the prosecution. 
e also held, on the facts, as a matter 
of law, that there was no foundation 
for the claim for malicious arrest. e, 
therefore, dismissed the whole action 
& discharged the jury :—Held - having 
regard to Jud. Act, K. 8. O. 1927 
c. 88, 28. 54~57, 63, the trial Judge had 
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based on a 
made under Merchant Shipping Act, 189% 
(c. 60), was tried by a judgo with a jury, 
& several questions wore Ieft to the jury, 
which they answered :~ ~/Jeld : as the answers 
of the jury to the questions left to them wero 
sufficient to determine the case, the judge 
was not entitled to ask them to reconsider 
their findings on the question of the olfective 
eause of the accident, & the judge had 
thereby misdirected the 
UNITED BritTisH SS. 
98 L. J. K. B. 88; 139 LL. T. 628; 17 Asp. 
M. L. C. 513, C. A. 

Refd. sorvice v. Sundell (1929), 99 TL. J. K. 


Cases 304a—571a. 


ions :—-Mentd. Aldridge v. 


notations 
Wright, [1929] 2 K. B. 117; Vanderpant v. 
Mayfair Hotel Co., [1930] 1 Ch. 138. 


475. Add. Annotation :—Refd. 
British S.S. Oo. (1928), 130 L. T. 628. 


476. Add. Annotation :—Expld. Dew v. 
British S.S. Co. (1928), 189 L. T. 628. 


548. Add. Annotation :—Mentd. 
Whiteley (1929), 46 T. L. R. 37. 


568. .{dd. Annotation : - Mentd. 
Western Ry. Co. (1080), 17 T. E.R. 30, 


-|--Whero an action for damages, 


Dow v. United 
United 
Stumbles  v, 


Jones wv. Creat 


reach of a statutory regulation 


jury. - Dew ov. 
Co., Lap. (1928), 





eter 


a discretion to dispense with the Jury, 


& his diseration was properly exeretsed,. 
Ownns 0 [1VZR8] 4 
}). J. It. VIZ: CAN, 


PART VII. SECT. 13, SUB-SEOT. 1, 
466 ii. ivae -.] -MAY hes CANE Vv. 
cance (1925), 52 N. B, RR. 272.—~ 


MARIINDATE, 
63 QO. La It. 87. 


PART VIL. SECT. 18, SUB-SECT. 3.- Cc. 


638 il. -)) Mo'Pavintis BRON, 
vp. LANGER (BH, O.), (1929) 4D. Le be 
» OAN 


0 ° 


PART VII. SECT. 13, SUB-SECT. 4. 


551 $. Special matter Slalement of 
reaaona.) -fleld: tho reasons could 
not be Ignored,—Surron v. SMITH, 


. Sm 
{i92t) 3 °D>.L RR. Look, (1927) 2 
. WL 4A8Es 38 BLO, 38, 455. -OAN, 
PART VII. SECT. 15. 


671 i. —-— —-.)}- If an answor 
given by a jury to w question is not 
clear or sufliciently explanatory, {t is 
ny praper course for the trial judge to 
ask thom to retire aguin & answor such 
ri de Pr ary questions as may be 
submitted to them for the purpose of 
further clucidation.—PATTERHON vu, 
SASKATCHEWAN CREAMERY Co., Ltn., 
(1921) 3 Ww. Ww. RK. 664; 62 Dd. I. RK. 
387; 14 Sask. L. R. 544.— CAN. 

571 iil. aera -jJ—Where a jury 
has given 2 neral answer to a 
question & has been sent back to give 
& more definite answer & dovs answer 
more definitely, the last answer Is 
its real answer & the one which must 

overn.— BARLOW v. CANADIAN P’AOIFIO 
ty., {1920} 2D. L. R. 9563; [1926] 
a W. WwW. R. 11; 31 Con. Ky. Cas. 
414; 35 Man. L. h. 517. -CAN. 





Cases 14—216a. 


72a. 
79a. 


Pama ee 


LAND 


ENGLISH AND Empire Dicest SuPPLEMENT. 


IMPROVEMENT. 


Part |.—Apart from Statute. 


14, 


Idd. 1nnotation :— As to (2) Apld. Re Jacques Settled Estates, [1930] 2 Ch. 418. 


Part Ill.—-Under Settled Land Act, 1925. 


—— ——-.|—He SHERBORNE’S 
SETTLED HstTatH, No. 79a, post. 
Authorised improvements — Improvements 
executed before Settled Land Act, 1925 
(c. 18).}—-(1) A tenant for life of certain 
settled estates had expended on the settled 
property large sums of money for improve- 
ments, repairs & other works. Among the 
items of expenditure so incurred were certain 
electric light installations to the mansion 
house & the erection of batteries. These 
particular works had been carried out before 
the coming into force of above Act, & were 
therefore not ‘ authorised improvements ”’ 
under Settled Land Acts, 1882 to 1890, for 
which the ct. could have granted repayment 
to the tenant for life out of capital, although 
under the new Act of 1925 they would be 
‘** authorised improvements.”’ Onan applica- 
tion by the tenant for life to be recouped 
out of capital these sums so expended by him : 
—Held: notwithstanding the fact that these 
works were executed prior to above Act, 
there was, under the new Act, jurisdiction in 
the ct., if it thought fit, to order repayment 
of these sums to the tenant for life out of 
capital moneys; & consequently as these 
particular items were “‘ authorised improve- 
ments’’ under above Act, they could be 
repayable out of capital, notwithstanding 
the tact that they were incurred on works 
executed before Jan. 1. 1926. Having 
regard, however, to the fact that certain of 
the works had been carried out several years 
previously, there would have to be a rebate 
to allow for a diminished value. 

(2) The tenant for life having further claimed 
that he should be repaid a proportion of the 
proceeds of sale of a part of the settled Jand, 
ior tenant right valuation, on the ground that 


(LORD) 


by his careful management before the sale 
he had enhanced its value :—Held: such a 
claim was really one to be repaid out of 
capital moneys, for an improvement not 
within Settled Land Acts, & the ct. had no 
jurisdiction to allow it.—Re SHERBORNE’S 
(LoRD) SETTLED EstTaTE, [1929] 1 Ch. 345; 
08 L. J. Oh. 278; 141 L. T. 87. 


Anncleton :—Refd. J?e Jacques Settled Estates, [1930] 2 


79b. 
79c. 


79d. 


—— Electric Hghting.|—Re SHERBORNH’S 
(LORD) Serrizp EstatTr, No. 79a, anfe. 


—— ——.J]—Re WELD-BLUNDELL ESTATE, 
Mowsray (LORD) v. WELD-BLUNDELL 
(1929), 73 Sol. Jo. 5865. 


-—— -.}—-In 1919 the tenant for life of 
settled land effected the installation of 
electric light in the mansion house & adjoin- 
ing cottages, which had previously been lit 
by oil lamps. The cost of the installation 
was paid by the tenant for life out of his own 
money. The tenant for life now asked the 
ct. to authorise the trustees of the settlement 
to apply out of capital moneys the cost of 
the installation, the amount of such cost to 
be repaid to them out of the income of the 
settled land in fifteen years from the date of 
the order in half-yearly instalments :—Held : 
the improvement being one that would have 
had to be made sooner or later, the order 
asked for should be made, repayment to be 
made by twenty half-yearly instalments, 
whereof the first must be regarded as having 
fallen due on June 30, 1926.—Re JacquEs 
SETTLED FEstatys, [1930] 2 Ch. 418; 99 
I. J. Ch. 634. 





88. Add. Annotations :—Consd. Re Smith, Vincent 


eeermeenney were emcee oD 


Part 1V.—Under Private 


216a. When effective. |—An improvement rent- 


charge imposed on land within the improve- 
ment area under London County Council 
(Improvements) Act, 1899, s. 61 :-——Held: 
not an effective charge on the land until 
after a resolution of the council approving 
tho assessment, notwithstanding that the 
improvement itself had been completed at 
an earlier date; & if the land was contracted 





PART VI. 
ad, By locatee of Crown land — Basis of agsessment.)—HiaguLanD v. SHERRY (1900), 32 O. R, 871.—CAN. 
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®. Smith, [1930] 1 Ch. 88. Refd. Re Whit- 
aker, Rooke v. Whitaker, [1929] 1 Oh. 662. 


Improvement Acts. 


to be sold free from incumbrances after the 
completion of the improvement but before 
the date of such resolution, the purchaser 
was not entitled to a conveyance of the land 
free from the improvement ren 
Re Farrer & Grmopert’s Conrracr, [1914] 
1 Ch. 125; 88 L. J. Ch. 177; 110 L. T. 23; 
58 Sol. Jo. 98, O. A. 


somreane 





Vol. XXX.—Cases 12—128, 


LAND TAX. 


116. Add. Annotation -—Refd. Parr v. 


12. Add. Annotation :—Refd. I. R. Comrs. v. ‘ ‘ 
Forth Conservancy Board, [1929] A. C. 1926] A. C, 239. 
. Add. Annotation : --Refd. Elder v. Northcott, 


213. 122 
{1980] 2 Ch. 422. 


A.-G., 


et ey, 





ee ee oe eee 


SECT. 4, SUB-SECT. 4, ~-JOWETT vw, FEDERAL TaxXaTION ; Ie anti Tax AOTS, WILSON'S Case, 
h i, ——~ In ascertaining unimproved | Come. (1926), 38 CO. L. RK. 335.—AUS, 11927) Vel R. 390; 49 ALL. T. 54; 
value—Land held under Crown leases. | h il, ——~ ———— Licensed premises. |— {1937} Argus L. Tt, 828,—AUS, 
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Cases 1—470a. 


ENGLISH AND EmprrE DicEest SUPPLEMENT, 


LANDLORD AND TENANT. 
Part I.——Relation of Landlord and Tenant. 


1. Add. Annotation :—Refd. Onkley v. Wilson, 
[1927] 2 K. B. 279. 


20. Add. Annotation :—Mentd. Hart v. Riversdale 
Mill Co., [1928] 1 K. B. 176. 


90. fdd. Annolation: Mentd. Fucl Keonomy 
Co., Ltd. «. Murray, [1980] 2 Ch. 93. 


243. Add. Annotation :-—Mentd. 


182. Add. Annotation :—Refd. Taylor v. Twin- 


berrow, [19380] 2 K. B. 18. 


230. Add. Annotations :—Apld. Weld_v. Petre, 


[1929] 1 Ch. 33. Refd. Barratt v. Richardson 
& Cr -sswell, [1930] 1 K. B. 686. 

Anderson v0. 
Equitable Life Assce. Soc. of United States 
(1926), 1384 L. T. 557. 


Part Il——Agreements for Lease. 


296. Add. Annotation :-—-Mentd. Newman v. Slade, 
{1926] 2 K. B. 328. 


330a. -- -~.|—Dor d. HASTINGS v. WATERS (1850), 
16 1. 'T'. O. S. 218. 


3862. Add. Annotation :—As to (1) Refd. Franco- 
British Ship Store Oo. v. Compagnie des 
Chargeurs Francaise (1926), 42 T. L. R. 736. 


368. Add. Annotations : —Consd. Todd v. Jones 
Bros., Ltd. (1980), 15 Tax Cas. 396. Refd. 
Keppel v. Wheeler, [1927] 1 K. B. 577. 


874. Add. Annotation:—Mentd. Franco-British 
Ship Store Co. v. Compagnie des Chargeurs 
Francaise (1926), 42 IT. L. R. 736. 


381. Add. Annotation: As to (1) Refd. Blay ». 
Pollard & Morris, [1930] 1 K. B. 628. 


390. Add. Annotation: Refd. Wawhesworth = ». 
Turner (1980), 46 T. J. BR. 850. 


396a. ---— Letter purporting to enclose engross- 
ment-—& engrossment.]—-A prospective lessee 
having orally agreed to take a lease from a 
prospective lessor, a draft lease embodying 
the terms was approved by their respective 
solrs. By arrangement the engrossments of 
the lease & counterpart were then prepared 


by the lessee’s solrs., who subsequently wrote 
to the lessor’s solr. purporting to enclose the 
engrossment of the lease for his signature, & 
saying they had written to the lessee & 
expected to exchange parts shortly. By 
mistake the engrossment of the counterpart 
was enclosed to the lessor’s solr., & the 
engrossment of the lease to the lessee, who 
subsequently delivered it to the lessor’s solr.’s 
messenger in exchange for the engrossment 
of the counterpart. Shortly after this the 
lessee, relying (intcr alia) on Stat. Frauds, 
repudiated the oral contract:—Held: the 
legsee’s solrs.’ letter purporting to enclose the 
engrossment of the lease coupled with that 
engrossment, subsequently handed over by 
the lessee in person, constituted a sufficient 
memorandum of the oral cont ract.—HORNER 
v. WALKER, [1923]2 Ch. 218; 92 L. J. Ch. 573 ; 
129 Ta. T. 782. 


444. Add. Annotation :—Refd. Viexman v. Corbett, 


[1930] 1 Ch. 672. 


463a. —-—-.|—-BoweEns v. CaTor (1798), 4 Ves. 91 ; 


31 EB. KR. 47. 
-]|—Pltf. agreed to let certain premises 





to deft. for seven years, but no lease was 


PART I. SECT. 2, SUB-SECT. 2.- A. 


29 {. Definition —Substitution of lund- 
lord by tenant.jJ-~ Attornment is not a 
Inele agreement In favour of a thhd 
party to pay ront, but has been defined 
as the act of the tenant in putting one 
pe in the place of another as his 
andlord.-—JUGENDRA LAL SARKAR vr. 
MoOnKRH CHANDRA Sapir (1928), 
I. L. RR. 54 Cale, 1013.— IND, 


PART I. SECT. 2, SUB-SECT. 2.-——B. 


ga. Under clause im agreement for 
sale.J—I1n deciding whether an attorn- 
ment clause in an agreoment for tho 
sale of land created the relationship 
of landlord & tenant between the 
vendor & the purchaser the ct. has to 
determine whether the parties intro- 
duced the clause bond fide, & this 
question must be determined on the 
ciroumstances of the particular caso. 
Although tho fact that the rental 
resorved is fluctuating is not usually 
of much point, yet it is a circumstance 
to be  considered..—BLOOMAERT 1%. 
DUNLOP, {1927] 8 D. L. R. 673 (1927) 
Ne W.18. 1014; 21 Sask. L. R. 424.— 


PART I. SECT. 8, SUB-SECT. 1.—A. 
68 xxvi, —-— -—-——.]— VERTANNES 0. 
ROBINSON (1927), I. L. R. & Ran 


427.--IND. 


63 xxvii. -——— —-——.]— McDONALD 
[aoe (1889), 22 N.S, lt. 67.— 


63 xxviill, —— ——.]}—BROCK v. 

63 xxix.— — -———.}—In an action in 
ejyectinent by a Jandlord who put tho 
tenant into possession, the tenant is 
estopped from denying tho landlord’s 
tithe at the point of timo of the demise, 
& further cannot put forward in defence 
any adverse tatle to a portion of the 
demiped premises acquired by him 
during the lonancy. ‘The estoppel 
operates in tho cane of a tenant who 
remains in possession cven after the 
termination of the tenancy by notice to 
eS em At RAHMAN ©. UB 
pia (1928), I. L. It. 56 Cal. 15.— 


ab. Lessor unincorporated society.}— 
Where an unincorporated society is, 
through its duly olected officers, in 
possession & enjoyment of land & 
through them makes a lease under 
which the lessee enters, the principle 
of estoppel os between landlord & 
tenant applies to preciude the lJessec 
from den the status of the societ 
to make the lease & diatrain there- 
under.—CaNaba MORNING NEWS Co., 
Lrp. *% THOMPSON, 11929] 8 n. L. RR. 
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114; |] WLW. RR. 648; 41 BOL 2h; 
revsy.,{1928]4 D. 1. KR. 625; 3W.W.K. 
353 40 BL CLR. 230. CAN, 


PART IJ. SECT. 3, SUB-SECT. 1. E. 


154i. Whether tenanl estopped While 
possession retaincd—Afler ceprration of 
tenancy.) In an action in ejectment 
by a Jandlord who put the tenant inte 
Possession, the tenant is estopped 
from denying the landlord’. title at 
the point of time of the demise, & 
further cannot put forward in defence 
any adverse title to a portion of the 
demised premises acquired by him 
during the tenancy. The _ cstoppel 
operates in the case of a tenant who 
remains in possession even after the 
termination of the tenancy by notice 
to quit.—MuvusgikAR RAHMAN v. IsUB 


PART I. SECT. 3, SUB-SECT. 3. 


ad. Lease by life lenant to reversioner— 
Until death of lessor.|—A lease by a life 
tenant for a term ccrtain to the 
reversioner, con a covenant by 
the lessee to pay rent to the lessor, “‘ her 
heirs & .” dees not cstop the 
lessee from 6 owing that he has become 
owner on the lessor’s death.__-T HATCHER 
v, BOWMAN (1889), 18 O. R. 265.- CAN. 


Vol. XXX.—Landlord and Tenant. Cases 470a—1355. 


ever granted. Deft. entered into possession 
& subsequently, with pltf.’s eels assigned 
his interest in the agreement & premises. 
Before the expiration of the term pltf. com- 
menced an action against deft. for rent, the 
action being heard after the expiration of 
the seven years provided for by the agree- 
ment :—Held: specific performance of the 
agreement could have been granted & the 
action was therefore maintainable.-—GiLBEY 
v. CossEY (1912), 106 I.. T. 607; 56 Sol. Jo. 





368, D. Cc, 
4728, —-—- .J--ANON. (1718), 2 Bq. Cas. Abr. 
48; 229 B. R. 42, 1. . a aaa) 
499. Add. Annotation :—Refd. Ry . P 
[1926] 1 K. B. 446. ren 
501. Add. Annotation :—Refd. Rye v. Purcell, 


[1926] 1 K. B. 446. 


5038a. ———.] —ALLAN v. Bowrr (1790), 
C.C. 149; 29 BE. R. 459, L. C. 
Annotations :—Distd. Rrodie vr. St. Paut (1791), 1 Ves. 326. 

Refd. Clayton v. A.-G. (1834), 1 Coop, temp. Cott, 97. 
547. Add. Annotation :—Consd. ladies’ Tlosiery 
& Underwear v. Parker (1929), 46 T. 1. Re 43. 


3 Bro. 


568. 4dd. Annotation > —Aa to (2) Distd. Borman 
®. Griffith, {1930} 1 Ch. 193. 


600. Add. Annotation: —Refd. Torbay Wotels v. 
Jonhins, [1927) 2 Ch. 225. 

idd. Annotation: -Mentd. Neale vr. Merrett 
(1930), 70 1. do. 95. 


Add. Annotation :—Apld. Curtis Moffat, Ltd. 
v. Wheeler, [1929] 2 Ch. 224. 


Add. Annotation: —As fo (2) Apld. Curtis 
Moffat, Ltd. ». Wheeler, [1929] 2 Ch, 224. 


Add. Annotfalion - Mentd. Grant e. Kdmond- 

SOIL (1930), 143 La. T: | 1%, 

Add. Annotation :—Refd. York Class Co. wv. 

Jubb (1925), 134 1. T. 36. 

845a. --— Failure to perform condition precedent. | 

—HISCHER vv. KAMALA NAICKER (1860), 8 
Moo. Ind. App. 170; 2 1. T. 91; 8S W. RR. 
655; 19 KH. R. 195, PL. 

Annotations :-—Mentd. Ram Coomar Coondoo vm Chuinder 
Cunto Mookerjee (1876), 2 App. Cas. 1865 Re Croubrian 
Mining Co. (1882), 18 LT. ttf: Bradinugh o. Newgate 
(das3), 11 Q. B.D. ts) British Cash & Varcel Conve vors 
vy. Lamson Store Services Co., Ltd, [O08 ) PR. BB. Lda, 

864. Add. Annotation: Refd. Re GQough (1927), 

71 Sol. Jo. 470. 


605. 
637. 
639. 
647. 
834. 


Part II1.—-Leases. 


929. Add. Annotation :--Mentd. Akt. Danpskibs 
Steinstad v. Pearson (1927), 137 Ta. T. 533. 


981. Add. Annotation: -Refd. Palmer v. Crone 
}1927] 1 K. 1. 804. 


1082a. -—~-- ——.]- Duck » Brappyii. (1824), 
M‘Cle. 217; 18 Price, 455; 147 fh. R. Lot, 

Annotations : ~Folld. Doe d. Kettle r. Lewis (1830), 10 Bo & 

©. 673. Mentd. Darby rv. Harris (1841), 1 Q. B. 8d 


Vos 
Dyer v. Green (1847), L Exch. 713; Re Mackenzie, Wr np. 
Hertfordshire Sheriff, [1899] 2 Q. B. 566. 


1195a. --—.} Sussex (CouUuNTESS) 7 Wrortt 
(1582), Cro. Eliz. 5; 78 I. R. 2723 sub nom. 
SUSSEX (COUNTESS) & WORTHS CASE, 4 Leon. 
G5. 


1187a. a —.| 


-SLOCOMB v. HAWKINS (1612), Yelv. 


DAR (1928), T. Tn RR. 55 Cule. 100 


PART II. SECT. 4, SUB-SECT. 2. - | IND. 
C. (a) ii. 


472i. Whether part po fermane: eae Mo eect 
FKintry d& excpcnditure with acquiescence 
of lessor.) Where there was «a parol 
agreement between pltf. & deft. to 
the effect thaf. pltf. wonld grant a 


8, SUB-SECT. 1. 
C. (a). 


sf, Vuluation of furniture.) 
vr. KELLY (1871), 24 C. P2174, 


222; SO KH. RR. 1455 suf nome. Simcows et. 
TLAWKINS, Cro. Jac. 3Is. 


Annotations : —Consd. Berry vr. White (1662), O. Brldg. Se. 
Refd. Mun «+. Baylies (1673), Kream. K. i. $103) Wanter 
vr. Loveday (1697), | Com. 37. 
1225a. -} ANON. (1558), Bro. 
95, pl. 4873 738 BK. R. Sid. 

1258. Add. Annofation: Refd. Manchester Corpn, 
, Audenshaw Uo C2 & Denton U. C., | 1928} 
Ch. 7638, 

1295. Add. Calation: sub nom. Rev. UTASTINGS 
Poor LAw UNION GUARDIANS, [3 FT. 362. 

13813. .fdd. Annolalion: Retd. Taylor ov. wine 
berrow, [LOO], 2 K.OB. 16, 

1355. Add. Annotation : -—Refd. Lowther ». Clifford, 
(1927) 1 K. B. 130. 


- —s — 


N. (}, 


22 Sask. 1. R556. CAN. 


PART III. SECT. 1, SUB-SECT. 6. 


sg. Unincorporated body -leffeet of 
lease to.) A lease cannot be made to an 
unincorporated body by name, & any 
witempt to do so js nugatory. The 
Utmost effect that can be given to such 


WALKLE 
C N. 


permanent Jease to deft. in respect 
of a picce of land, & where no Jease 
was either executed or registered, 
but deft. was put {nto possession & 
erected structures thereon to pitf.’s 
knowledge, where it appeared that 
pltf. must have realised that deft. 
would not have constructed the same 
unless he was assured of the possession 
of a permanent right jn the land, & 
that if the intention of pltf. was not 
to grant such a lease it migbt reason- 
ably be expected that he would bave 
objected to the construction of such 
a building :— Held: in a@ suit of eject- 
ment by the lessor, deft., not, having 
obtained a Icase in conformity with 
Transfer of Property Act, &. 107, read 
witb Registration Act, s. 49, could 
resist: ejectment only if the case could 
be brought within the rango of one or 
other of those principle of equity 
which have been held to apply to this 
country. -ARIFF cr. JapU NaTH MasJcM- 


° (p ° 
814 ti. -———- Right of party to waive 
condition in hia farour.J]— PARAMOUNT 
THEATRES, LTD. 1. BRANDENKERGER, 
{1925} 4D. L. R. 673; 62 Of. LL. 
579,— CAN. 


PART II. parr 8, poe 2. - 
+ (C). 

pi. ——~ Z'o set off money prid under 
agreement against damuyes.)| On the 
breach of a contract, forfeit ure dees not 
attach, in the absence of u stipulation 
therefor, to money handed over, not 
as a deposit to bind the bargain, but 
merely as & part payment under the 
contract; but the party to whom the 
money was paid ia entitled to have act 
off, as against the claim for the return 
thereof, whatever aum he may be 
entitled toas damages for the breach.- 
Rna CHow v. Kanrovr. [1928} 3 
D, L. Kh. 608; (1928) 2 W. W. 258; 
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an attempted lease is: to construe it 
ana Jease to the mombers of the body 
as the membership existed at the date 
of the agreement.- -HENDFEAON Ft. 
TORONTO GINERAL TRUSTS CORPN,, 
f19ext 8 Pd. RR. 411; 62 OF, b. OR, 
bU5.-— CAN. 


PART HI. SECT. 2, SUB-SECT. 1. 
972 ¥. —-- .] WHELIAMS MACHINI 


Co, or WINNTPLG, Lip. 7. WINNIPEG 
SrTroraagr, [rp (Man.), (1926) 1 


bb. fa. KR. 11673 (1926) » We We. Ol, 
451; reved., {I9Z8) PLR. 12; (1927) 
3W. We K. 665, 


PART III. SECT. 6. 


ni, - - ‘* Rights, liberlics, privileges 
d> appurtenanes.”) -Held: to pass 
the right to advertise premisea by 
means of a man standing with an 
advertisement board at the entrance to 
an arcade,- a Lp. ve. M‘'Grapi, 


[1026] No 148. 


Cases 1872a-~1526a. ENGLISH AND Emprre Diaest SUPPLEMENT. 





1372a. Destruction of premises-——By fire.j|-— 
Deft. demised to pltfs. for three years a 
piece of land with a factory on it, & pltfs. 
were to keep the inside of the factory in 
repair. The agreement said nothing as to 
the repair of the outside & as to insurance, 
but gave pltfs. an option of purchase during 
the term. Deft. insured the factory against 
fire, &, on the occurrence of a fire which 
almost completely destroyed it, he received 
compensation from the insurance co. Pltfs, 
then gave notice of the exercise of their 
option of purchase & paid a deposit, but 
deft. declined to reinstate the walls & roof, 


& alleged that in exercising the option pie 
had to take the property as it was. In an 
action for a declaration that pitfs. were not 
bound to proceed with the purchase, deft. 
counterclaimed for specific performance :— 
Held: since st the date of the exercise of the 
option pltfs., to the knowledge of deft., 
thought that he was going to re-erect the 
factory, the parties were never ad idem, & 
pltfs. were entitled to a return of their 
deposit, & the counterclaim for specific 
performance failed. — LONDON HOLEPROOF 
Hosrery Co., Lrp. v. PADMORE (1928), 44 
T. L. R. 499, C. A. 


Part IV.—Underleases. 


1469. Add. Annotation:—Refd. Melzak v. Lilienfeld, 
[1926] Ch. 480. 


1470. Add. Annotations :-—As fo (2) Apld. Flexman 
” Corbett, [L930] 1 Ch. 672. Refd. Melzak v. 
Lilienfeld, [1926] Oh. 480. 


1514. Add. Citations:—95 L. J. Ch. 805; 185 
hh. T. 146. 


1526a. — Underlessee of sub-term in mort- 
gaged premises—Covenant for further assur- 
ance in mortgage—Underlessee entitled to 
conveyance of legal estate--Law of Property 
Act, 1925 (c. 20), Sched. I., Part II., paras. 3, 
6 (d).J—A. in 1926 had become entitled to a 
sub-term in certain mortgaged leasehold 
premises acquired by purchase by a pre- 
decessor in title from a mtgee. The original 
mtge. was made in 1848, & contained a 
covenant by the then mtgor. with the then 
mtgec. his cxors. administrators & assigns 
(inter alia) for further assurance of the 
nominal reversion in the three outstanding 





days in the head lease, thereby mortgaged, if 
required. In the head lease were certain 
covenants by the lessee for repair of the 
premises. The freehold of the demised 
property ultimately became absolutely vested 
in pltf. for an estate in fee simple. A. had 
gone into possession of the mtged. premises, 
but relinquished such possession before 
the trial of the action. Pltf. alleged that 
there had been a breach of the covenant to 
repair contained in the head lease & claimed 
(inter alia) damages against A. It appeared 
that the nominal reversion in the head lease 
had never been got in by any one, & A. 
denied that, as there was no privity of estate 
between him & pltf., he could be held liable 
under the repairing covenant contained in 
the head lease. It was alleged, however, by 

itf., that having regard to the fact that A., 

y reason of the covenant for further assur- 
ance contained in the mtge., was a person 
“ entitled to require a legal estate to be con- 


PART III. SECT. 12, SUB-SECT. 1. -- 
B. (a). 


1873 i, Lresumplion of exercise.) 
CAHUAC @ SCOTT, CAHUAG v7 HRI 
(1872), 22 C. P. 551.—CAN. 


PART III. oes 12, SUB-SECT. 1.— 


* ° 


ai. ~.) -An agreement to lIoaso 
tude between doft. as lossor & pitt. as 
lessoe contained an option to purchase, 
of which the following aro matcrial 
portions: ‘“* & it is hereby declared & 
agreed that if the lessee at any time 
quior to the expiration of the term 
1ereby granted shall give to the lessor 
one wonth’s notice tn writing that he 
desires to purchase the freehold of the 
said land horeby deinised the lessor on 
or before the oirpiration of such notice 
will... transfer the said  demised 
premises to the lessee,”’ ete. Tho notice 
of his desire to exercise the option was 
given by pltf. to deft. on Nov. 27, 
028, The ter of the lease expired 
on Jieo, 1, 1928 :--lfeld: the option 
required for its exercise that one 
month’s notice thereunder should be 
givon at a time to expire within the 
term of the lease & this condition, 
which must be strictly construed, not 
having becn complied with thore was 
no binding contract of sale.—-GARDINER 
ton FuUX, {19293 N. 4. L. R. 607.--N.Z. 


gE oi -—- —— Balance to be 
arranged.”’|}--An option given the lessec 
of a hotel to ueenene it within o year 
for $46,000- $15,000 cash & “ the 


balance to be arranged,” held to be 
unenforceable bocause incomplete.-— 
McSorRLEY v. MURPHY, [1928] 4D. L. R. 
700; (1928} 3 W.W.R. 589; 40 B.C. R. 
403, affd. sub nom. MURPHY rv. Mc- 
SORLEY & PRINCE KDWARD HOTELS, 
LTn,, £1920) 4 b. L. R. B17; S. C. R. 


542.— . 


PART III. SECT. 18, SUB-SECT. 1.~-A. 


ek. Premises no longer available for 
purposes contemplated.)—A fishery co. 
wore the tenanta of salmon fishing» 
under a lease for nineteen fishing 
seasons. During the currency of tlhe 
leaso, the President of the Alr Council, 
acting under statutory powors, madc 
bye-laws converting the greater part 
of the area occupied oy the fishings 
into a danger zone for the purposes of 
acetal gunnery & bombing practice. 
The bye-lawsa provided that practice 
would take place within the zonc fouw 
days a week throughout the year, & 
that, during practice, no person might 
enter the gone, or bri thereon any 
vohiolo, animal, vessel, aircraft or 
, enalties were imposed for 
contraventions of the bye-laws. The 
offect of a due observance of these 
Ein teltn of pouecucion for tie pornos 
nea, ©0 on for the purposes 
of the lease, & although bombing & 
firing practice had taken place only on 
a portion of the days reserved, the 
a lery oo het not ettonp ett a 
© hye-ta were promuigatod, 

exercise their right o . Im an 
action by the ry co. their 
landlord for declarator that they were 
entitled to abandon the lease :—-Held : 
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as the cffect of the bye-laws was to 
cause total eviction from the fishings, 
the landlord could no longer maintain 
the pursuers in possession of the sub- 
jects of the lease, as he was bound to 
do, &, acco ly, pursuers were 
entitled to abandon the lease.—Tay 
SaLMon Co. ». SPEEDIF, (1929) S. C. 
(Ct. of Sess .) 593. —SCOT. 


PART Ill. SECT. 13, SUB-SECT. 2. 


sl. Terms introduced differing from 
cine of p igpatont ape sha 
under order for specific performance. )-— 
Where a Joease bas been executed under 
an order of ct. for the sapecifle per- 
formanco of an agreement, the party 
obtaining such lease is not estopped 
from proving that conditions & 
covenants have been introduced into 
{t different from those which were 
contained in the original ement.— 
FREEMAN v. KENNY (1817), 1 N&@d. 
L. R. 3.—NFLD. 


PART IV. SECT. 3, SUB-SECT. 1. 


1485 iii, ——.)—Byor Lat Seat 
©. BRENARASIDAS KHANDELWAL (1927), 
I. L. R, 54 Calc. 948.—IND. 


1435 iv. -}—Under Tranafer of 
Property Act, 1882, ha regard to 
8, 105 & a. 108 (J), an underlease for 
the entire residue of the under leasor’s 
term operates, in the absence of a 
contract to the contrary, as an under- 
lease, & does not, a8 o under 

tnglish law, constitute an sucht 
af the lease. HunsrRas 0. BRIJOY wan 
Sean (1938), 57 L. R. Ind. App. 118, 





PART IV. SECT. 5, SUB-SECT. 2. 


bound—~Ueual covenants—U 


PART VI. SECT. 2, SUB-SECT. 2. 


2: 50 L. T. 129, P. C.—CAN 
v. ORDE (B. C.) | which ‘the buildings — ~—~ ~—  .] 
R. | notwithstanding the use of the word {| Banister, (1860) 8 Gr. 257.—O0A 
t, & notwith- 
for exclusive PART VII. SECT. 1, SUB-SECT. 2,——B. 
P, oo., the “ 
ed as a lease 


Ee - 
& Pitts. mom’ | front a street.}—JtRID v. MTMICO, [1927 } 


Vols, XXX. & XXXI.—Landlord and Tenant. Cases 1526a—1810a. 


veyed to or otherwise vested in him’’ under 
Law of Property Act, 1925 (c. 20), Sched. I., 
Part IIL., ‘para. 3, such legal estate, namely, 
the nominal reversion, vested in him by 
Sched. II., Part IT., para. 6 (d), & rendered 
him liable on the repairing covenants con- 
tained in the head lease :—Jfeld : on the facts 
of the case, A. was liable by reason of the 
operation of Sched. J., Part II., paras. 3 & 


6 (d), as a person entitled to require a legal 
estate to be convoyed to or otherwise vested 
inhim; &, further, that he had not availed 
himself of the provisions of the Sched. to 
the Law of Property (Amendment) Act, 1926 
(ec. 11), enabling persons to disclaim the vesting 
of any legal estate affected by oncrous 
covenants.—PRACHY v. YouNG, 11929] 1 Ch. 
449; 981. J. Ch. 237; 140 L. T. 608. 


Part Vl.—Licence. 


1598. Add. Annotations :—Mentd. Kursell v. Tim- 


ber Operators & Contractors, [1927] 1 K. B. 
298 ; Wait, [1927] 1 Ch. 606; First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Oh. 922; The Penelope, [1928} P. 180; 
May v. May, [1920] 2 K. B. 386; Craves rv, 
Cohen (1929), 46 T. L. R. 121. 


1609. Add. Annotation :-—Refd. Peech v. Best ! 


(1930) 99 L, J. K. B. 637. 


1611. Add. Annotation :—Retd. New liverpool | 
Eastham Ferry & Hotel Co., Ltd. ¢. Ocean | 


Accident & Guarantee Corpn., Ltd. (1929), 
142 1. T. 319. 


1643. Add. Annotation :—Refd. L. C. C. v. Hackney 


B. C., [1928] 2 K. B. 588, 
{1926] 1 K. B. 198. 


1657. Add. Annotation :— Refd. Johnson tv. Clarke, 


[1928} Ch. 847. 


1682. Add. Annotation: Refd. Messager rv. Bitlish 


Broadcasting Co., (1927), 97 L. J. K. BR. 251. 


1690. Add. Annotation :—-Mentd. Lagan Navig ition 


Co. v. Lamhbeg Bleaching, Dy emg & Kimishing 
Co., [1927] A. C. 22> 


1694. Add. Annotation: -Consd. O’Cedar v. Slough 


Trading Co., [1927] 2 Kk. 13. 123. 


1705. Add. Annotation : ~ Refd. Johnson vr. Clarke, 


[1928] Ch. 847. 


1711. Add. Annotation :—Refd. Salisbury House 


Estate v. Fey (1929), 08 1. J. A. B. 722. 


1728. Add. Cilation :-—2 C. LL. R. 1449. 
1650. Add. Annotation :—Refd. Chaplin v. Smith, hae haa —HuntT v. Corson (1833), 3 Moo. & S. 


Part VIIl.—Premises Included in the Demise. 


1788a. —-— Garden not included.}—-ANow. (1561), 


Moore, K. B. 24, pl. 82; Dal. 29, pl. 5; 72 
KK. R. 415. 


1788. .1dd. Annotation: Refd. Callard v. Beeney. 


[1930] LK. B, 858. 


1810a. ——~ Liberty of passage for plpes—Extent 


of right.}—Deft. co. were tho lessees from a 
firm of architects for a determinable term of 
twenty-one years from June 24, 1923, & also 
occupiers of the first floor of a block of build- 
ings known as I. Court under a lease which 
contained a reservation ‘excepting & re- 
serving unto the lessors & the person or 
persons for the time being occupying the other 
parts of the aes the passage of gas water 
& other pipes & electric wires through the 


demised premises & the free running of water 








& soil in & through the pipes connected with 
the demised premises.”” In May, 1921, pltt. 
took a lease of the second floor of I. Court 
from the firm, subject to a similar reservation. 
In exercise of the right reserved to the lessors 
& persons occupying other parts of the 
premises pltf. conducted pipes from her 
premises through deft. co.’s part of tho 
premises. Deft. co., after the operations had 

roceeded for some time, alleged that great 
inconvenience would be caused to them, & 
cut the pipes :——Held: the reservation gave 
no right to the lessors or pitf. to introduce 
any new oa or wires into the premises.— 
Tavtor v. Brivis Lacan Tirk ASSURANOK 
On. (1925), 04 T. J. Ch. 284; 133 1. T. 453; 
23 1.. @. R. 685, C A. 


en ad ~— ~ ~ ~ a renee 


sj. Agreement to display advertusennnts | contained not to assign oor KubIct 
v le f om epacea in aj without leave Jo be a Jease, a 


n movub rames 
1471 i. By what covenants underlessec eRe ye: not a lease, but a | document must confer a right of 


licensed fete ag MoG 
Conpy (1827), 27 5. 
44N.S. W. WN, 61 


ak. Agrecment ‘or 
Or too the wclg uh rete 
of two theatre 
th the P 


bya BOOTIA t wi 
va Scotia LaND Co. e. Kink (1849), | Operation by 
N. B. R, (1 All.) 443. OAN. | operation by it of the th 


—New Bronawick & 
agreement con 


r ii. ——~.}~-Doconnv v. Dorvy 
(1883), 0 App. Cae. 150; 53.L, J.P. C, | exclusive ocoupa 


a i, ——.]}--ROUTrTER 
we) 59 8S. C. R. 658; 49 D. L. 
91.—CAN. 


ii, ——.}—~—Rovat Bank or Cawapa | Standing that it Bro’ 
: be 


1921), 68 &. C. K. 313; 6g | Management by 
. It. 23,—CAN. reppin tap 


fil. bemaacees OB 
L. BR, 1139.-CAN. 


nderlease of cence to use th 
ADVERTISING Co, v 


, & did not pur- 
port to confer Eupon the P. co. any 
eatate or inte in the land upon 

stood Tield : 


bu a licence 
RIzN vo. R., [1927] | not entitied to forfeit the 
for breach of the covenant therein 
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aoes.—U K. | exclusive occupation.— BROCKVILIE 1 

— ARRITY 1t. rasuow Waa- | Donsm & Wick, Beocnaverre 

It. N. 8. W. 217; | Was Launpey, [1926) 8. C. 303.— | Panamount TH atias, Lip, Bitock 
— . co 


VILLE v. Vonsre, Marcntn & Para- 
MOUNT 'HRArREM, Lrp, $1929) 3 


operation of | J). 1, A. 688; 640, L, R. 75, CAN, 
lossces from pitfs. 
entered into 
one foe 

. 1 . 
tained ha wards of wv. ELEO, eae Co. (Can ), [1926] 


oP demise of grant, no provision for | 4D. L. R. 593.—-CAN. 
Pp. 


PART VI. SECT. 4. 
1665 ii. —-~ ~—- ~.] ~ Mar LAREN CO 


PART VI. SECT. 56, SUB-SECT. 1. 
1669 iv, Piper ”, 


1773 |. What ts appurtenant to house 
or messuage--Not spare! 


1 T), Ih. R. 235; 59 oO. Ia. K, 579.--CAN 


Cases 1825—2078., 


ENGLISH AND EmMPpIre Dicest SUPPLEMENT. 


Part VII|—Nature, Creation, and Duration of Tenancies. 


1825. Add. Annotation :— Refd. ladies Hosiery & 
Underwear, Ltd. ». Parker, [1930] 1 Ch. 304. 


1848. Add. Annotation :- As to (1) Consd. Taylor 
». T'winberrow, [1930] 2 K. B. 16. 

1848. Add. Annotation :—As to (2) Refd. Lowther 
v. Clifford, [1927] 1 K. B. 130. 


1967. Add. Annotation :—Mentd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


1968. Add. Annotation :—Refd. Anchor Trust Co: 
v. Bell, [1926] Ch. 805. 


1975a. Duty of tenant from year to year—To use 
premises in tenantlike manner.] —A tenant 
from year to year is under an implied obliga- 
tion to use the demised premises in a tenant- 
like manner & to yield them up so used at the 
end of the tenancy. The obligation continues 
as Jong as he continues tenant. If he alters 
the character of the premises, he commits a 
breach ot the obligation, & is liable in damages 
for the injury to the reversion.— MARSDEN v. 
MpwARD JInyres, Lrp., [1927] 2 K. B. 13 
06 L. J. K. B. 410; 1386 L. T. 593, C. A. 


1978a. Option to take lease ‘‘ for any term 
suitable to ’’ occupier.]|—-Where premises had 
been for some years in the occupation of R., 
who produced a letter addressed to him in 
1915 & signed by the landlord, purporting to 
give lt. an indefinite option of purchase, & 
alternatively an option to take a lease of the 
property for any term suitable to R., & an 
undertaking that so long as R. remained sole 
tenant the rent agreed on should not be 
increased :—ffeld : on the true construction 
of the agreement R. was merely a tenant 
from year to year.—JOHNSON v. CLARKE, 
[1928] Ch. 847; 97 1. J. Ch. 837; 139 L. T. 
562; 72 Sol. Jo. 556. 


1982. sldd. Annotation :— Consd. Ladies Hosiery 
aati ki a Ltd. v. Parker, [19380] 1 Ch. 








2011a. — .]—By a lease of 1838, land at the rear 
of four Jiouses, numbered 16, 18, 20, & 22, 
was leased for a term ending Sept. 29, 1923, 
®% by an underiease of 1906 was sub-let to J. 
til May 98, 1923. By an agreement of 
Oct. 10, 1914, J. let it to P. for three years 
from Oct. 12, 1914, at a vent of £2 a week. 
payable weekly. On the Jand, & extending 
along the rear of Nos. 16, 18, & 20, was a 
shed, in which P. carried on the business of 
a general dealer until 1923, when he assigned 
the business to his wife & thereafter managed 
it for her. In 1919 pltf. co. took an assign- 
ment of the Jand behind Nos. 16, 18, 20, & 
22 for the rest of the term comprised in the 
lease of 1538, subject to the underlease of 


diately expectant on P.’s tenancy under the 
agreement of 1914: & on Oct. 6 in the 
same year pltf. co. acquired No. 18 & the 
land behind for fifty ycars from Sept. 20, 
1920, subject to the lease of 1838. After 
the end of his tenancy in 1917, P. had con- 
tinued in possession of the land & the shed, 
paying rent first to J., &, after Mar. 1923, at 
J.’s direction, to the Midland Bank, which, 
in 1925, acquired the freehold reversion of the 
land at the rear of Nos. 20 & 22. No rent 
was paid by P. to pltf. co. There were 
negotiations at a later date for apportioning 
the rent between the bank & pltf. co. which 
did not result in a concluded agreement. 
In Sept. 1928, defts. entered into an agree- 
ment to purchase from the Bank the land at 
the rear of Nos. 20 & 22, & at the same time 
their solrs. wrote to pltf. co.’s solrs., asking 
if the co. would grant them a lease of the land 
in the rear of No. 18. After some corre- 
spondence pitf. co. refused to grant a lease 
of the land, & in Apr. 1929, commenced this 
action, claiming a declaration that it was 
entitled to the land, & alleging that deft. P. 
was at most a weekly tenant :—Held: by 
MAUGHAM, J. (@) mere cuntinuance in posses- 
sion by one originally in possession as tenant 
under a legal title, with the consent of the 
person who has become the landlord, may 
lead to the inference of a consensus that the 
one so continuing shall be a yearly tenant, 
but on the facis a consensus that P. should 
become a yearly tenant of pltf. co. could not 
be inferred ; (b) the inference of a tenancy 
from year to year, which is drawn from the 
payment of rent by a tenant after the expira- 
tion of his tenancy, ought to be drawn only 
when such payments are by reference to a 
yearly rent, & P.’s payments of £2 a week 
rent to J. or the Midland Bank, after the 
expiration of the term granted by the agree- 
ment of 1914, were not so paid; by the 
Court of Appeal, on the facts there was 
no consensus between pltf. co. & defts. 
giving rise to the relation of landlord & 
tenant, without deciding the question 
whether, if there had been such a consensus, 
it would in law have created a yearly or 
aw weekly tenancy.—Lapises’ Hoslury & 
UNDERWEAR, Lip. v. PARKER, [1930] 1 Ch. 
304; 99 L. J. Ch. 201; 142 L. T. 200; 46 
T. L. R. 171, C. A. 


20538. Add. Annotation :—Refd. Taylor v. Twin- 


berrow, {1980} 2 K. B. 16. 


| 2064. Add. Annotation :-—Mentd. St. Anne’s Well 


Brewery Co. v. Roberts (1928), 140 L. T. 1. 


1906. On July &, 1920, the Midland Bank 
reversion imme- 


acquired the leasehold 


PART VIII. SECT. 4, SUB-SECT. 1.—D. 


1855 iii, ——.} Dor d. Purny v. 
Gene (1538), 2 N. B. lt. (Ber.) 530.— 


PART VII. SECT. 4, SUB-SECT. 2.-- 
C. (a) i. 


1884 vii. .}~—A. having 
given 1o . his bond in £2,500, con- 
ditioned, among other things, that C. 
& UD. should reside on a certain lot of 
land so long as they conducted them- 
selves in a manner agreeable to A.: — 








lied: no notice or demand was 
necessary before bringing ejectment.— 
EN eeery TISDALE (1860), 10 C. TP. 


PART VIII. SECT. 5, SUB-SECT. 1. 


1946 i. Purchaser under agree- 
ment for sale at price payable by instal- 
ments—dfler forfeiture for non-pay- 
nent. }—PRINCE ©. MOORE (1864), 14 
G. P. 349.—CAN. 


PART VIII. SECT. 5, SUB-SECT. 2. 
sl. Action for damages —Against 
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2078. Add. Annotation :—Refd. Lowther v. Clifford, 
11927] 1 K. B. 130. 








eames eo _ — ey 


landlord-~Removai of roof by landlord.) 
—Held: da not recoverable.—— 
HastTines v. LEONIDAS, [1927] 8S. KR. Q. 
389; 21 Q. J. P. 156.—AUS. 


PART VIII. ee ar SUB-SECT. 2.— 


2034 x. ——— -———.}—Hampurno v. 
Carpe Breron Expro. Co., (1926) 4 
D. L. R. 683; 58 N.S. R. 341.— CAN. 


2034 xi. OR ~————, }-— STURDEE wv. 
MERBITT (1848), 5 N. B. KR. (3 Kerr) 
641.— CAN. 


Vol. XXXI.—Landiord and Tenant. 


2079. Add. Annoiation :—Refd. Ryo v. Purcell, 
[1926] 1 K. B. 446. 

2080. Add. Annotation :—Refd. Lowther v. Clifford, 
[1927] 1 K. B. 130. 

2090. Add. Annotation :—Refd. Rye v. Purcell, 
[1926] 1 K. B. 446. 

2097. Add. Citations :-—[1927] 1 K. B. 130; 90 
J.P.118; 24. G. R. 231. 


Part IX.—Renewal 


2182. Add. Annolation :—Mentd. Public Trustee 
v. Elder, [1926] Ch. 776. 


2243. Before this case, for ‘ See, now, Law ‘of 
Property Act, 1925 (c. 20), s. 145,” read 
sf Sie now, Law of Property Act, 1922 (c. 16), 
8. 145.” 

2263. Add. Annotation :—~Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


2282a. -|—STONE v. THEED (1787), 2 Bro. C. C, 
243; 29 HE. R. 135, L. C. 

Annotations :-—Consd. White ». White (1804), 9 Ves. 454. 
Expld. Allan v. Backhouse (1813), 2 Ves. & B. 65. Consd. 
Shaftsburv Earl v. Marlborough Duke (1833), 2 My. & K. 
ae Refd. Bradford v. Brownjobn (1868), 37 L. J. Ch. 

2282b. -]—-KEMPTON v. PACKMAN (1790), cited 

in 7 Ves. at p. 176; 82 K. R. 72. 











2286a. ——.J]—Krmr v. Ropins (1838), 2 
Jur. 773. 
2287a. ——-.]-—GREENWOOD v. Evans (1841), 





4 Beav. 44; 49 E.R. 254. 


Annotations :-—— Apld. Jones ». Jones (1846), 5 Hare, 440. 
Expld. Hudleston v, Whelpdale (1852), 9 Hare, 775. 
Refd. Wayward v. Pile (1870), 22 1, 'l’. 893; Bute (Marquis) 
v. Ryder (1584), 53 L. J. Ch. 1090. 


Secr. 5. TENANCIES OF BUSINESS PREMISES. 


Sec Landlord & Tenant Act, 1927 (c. 36). 
2306a. Application for new lease—Time for - 

Extension of time -Jurisdiction of county 

court.|—Under the rules of procedure made 





PART VIII. SECT. 6, SUB-SECT. 5.—A. 


sm, Agreement tu purchase—Agree- 
ment not carried ot.J)— Held: the 
tenancy wus not  determined.— 
CRObKILL +t. WorRTMAN (1863), 10 
N. B. kt. (5 All.) 618, —CAN. 


PART VIII. SECT. 9, SUB-SECT. 3. IND. 


L. . 178. --N.Z. 


2181 v. 


ee 


sn. Sub-lease for life & years.) — 2184 1.0 Representative 
eld: the term of years was Eyecutor.} —NUuUENYT 
reversionary & not concurrent, & [1927] 4. D. L. Rt. 845.---CAN, 


began to run when tbe Hfe died.— 
ey pul Ae M‘Goxtprick, {1927] N. I. 
27. ry 


PART IX. SECT, 2, SUB-SECT, 1.—B. 


2159 +v.- --.jJ--A covenant to 
renew ruusx with the land, & can be 
specifically enforced by the assignec of 
u portion of the holding.—SEcRETaRY 5, /Pr, 
Or STATE FOR INDIA IN COUNCIL the : 
v. VOLKART BROTHERS (1926), I. L. : 
Ii. 50 Mad, 595.—-IND. ! 


PART IX. SECT. 2, SUB-SECT. 3. 


ni, .J-~Where a renewal clause 
in a lease confers on the lessee the right 
to obtain from the lessor on the explry 





P i. 
hold interest to 


090. — N . 


271.— CAN. 





2101. Add. 


KENNEDY vt. BeenyMan, [1025] N. Z. 


PART IX. SECT. 2, SUB-SECT. 5. 


-) — SKCRETARY on 
SPraTE ror INDIA IN COUNCIL &. VOL- 
KART BROTHERS, No. 2159 v, anile. 


Not after transfer o 


CHANDRA ROY v. ANNADA CHARAN 
Dah earth es (1926), I. 


PART IX. SECT, 2, SUB-SECT. 6. 


Fenewal by former partner.) — 
the lease was held in trust for 
partnership.—_ Ponsa —v, 
ae VD. L, . 128; [1927] 5. CG. 


PART IX. SECT. 2, SUB-SECT. 9. —A. 


2200 v. -——-~- ~—- — Agrecmert indeft- 
nite.| -QEARY ©. CLIFTON Co., [1925] 


Cases 2079-—-2306b. 


Add. Annotation :-—Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 


Annotation :—Reld. 
Clifford, [1927] 1 K. B. 180. 


2150a. Demise to two & their children-—Whether 
after-born children entitled.]-—STEVENS v. 
LawTon (1588), Cro. Eliz. 121; 78 H.R. 379, 


Lowther v. 


of Tenancies. 


under Landlord & Tenant Act, 1927 (e. 36), 
a county court judge has no jurisdiction to 
grant an extension of time to a tenant who 
desires to make application to the court for 
a new lease at a time later than the time 
prescribed by sect. 5 (1) of the Aet. 
DONEGAL Tween Co., Lap. ev. SrepnieNnsoNn 
(1929), 98 L. J. NK. OB. 6575 1A TR. 2628 ; 
45 'To 1. R. 503; 73 Sol. Jo. 367 5 US J.P. Jo. 
880, D. ©. 


2306b. —--—- -—— -- Service of notice before Act in 

force -Effect of.] —A tenant whose tenancy 
expired on Mar. 25, 1929, sent on Mar. 23, 
i928, a notice in the preseribed manner by 
registered post to his landlords requiring 
them under sect. 5 of above Act, whieh Act, 
came into force on Mar. 25, 1928, to grant 
him a new lease of his premises in licu of 
claiming compensation under sect. 4 of the 
Act. In the county eb. the judge took the 
objection that the notice having been served 
before the Act was in force, he had no juris- 
diction. That decision having been affirmed 
by the Div. (t., pltf., appealed: Meld: 
the landlord having in his possession on the 
day when the Act came into foree a notice 
containing all the requisites for a proper claim, 
& that day being a day more than a year 
before the termination of the tenancy, the 
county ct. judge jad jurisdiction to hear the 


{1925] 8. A.M. ht. 340. ~AUS. 

yr ik, ---- +o 7) ~ SHCRETARY Or 
SPATE FoR INbDI4 IN CoUNCIL ov, 
VoLBArRT Brorinhes (1098), L. Jt 55 
Ind. App. 423.- IND. 

sq. Volice of cscrense of aption To 
whom geuven.| A Clause ba defts.’ sub- 
lease, Which was for two Yeats, wave 
then an option fora further period of 
thro yeurs at a named rental, three 
mouths’ notice mv writing to bo given 
mothe event of this option being 
cacrelaed.? Jn the head tease to He & 
Co. it was provided Chat the leasors 
should appoint & ai SUING POTHON 
residing in the elty of TT. where the 
buildige was, “an thelr agent, to 
whom the lessees may puy ther rent 
& ive all notices, & who will be 
authored to receive applications for 
& grant all legal consents, walverk & 
other concessions to the lessees. On 
Nov. 30, 1927, defts. addressed to the 
| awners who resided in the United 
' Staten, & to LD. of the ety of T. ** their 
agent,’’ a notles of their clection te 
continue as tenants for the further 
period of three years. ‘The notice was 
net served upon the owners but upon 


of leseec— 
v. MoLELbLAN, 


leuse- 


othera.| -- JOGESH 


L. Kh. 53 Cale. 


QUONG, 


of the old term, but not until then, 3). 1. 2. 64; 620,L.R. 257. CAN. BL) Inelds the notice was proporly 
the grant of a new lease in presenti in ri. -- —- —.}-A lease of w house yaven to the original landlords, to 
continuation of the old, the lessor &  consulting-rooma  cuntalned a whem fh. & Co. had piesiousdly ro- 


defte. were nat 


cannot, during the currency of the lease, 
thuugh himself presently willing to 
grant a new Icase, compel the lessee to 
accept it, even though the latter may 
have given notice of his intention to 
exerciso his right of renewal.— 


covenant for renewal & an option to 
purchase, under which the huuse wus 
purchased :--/feld: the covenant. four 
renewal only applied to the entirety 
of the premises, & not to the consulting- 
rooms alone.—-MORRIs v. DUNSTONE, 
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feared thelr intarest ; 
bound to go to the United States & 
yerve fhe landlords, wherever they 
were tu be found, - -tett4s 0, CHAMANDY 
& Sons, (1920) 2 1. L. it. 706; 63 
VU. L. it, 405, CAN. 


Cases 2806b —2375. 


2306c. 


2331. Add. 


claim.-—DoBRBIN v. OGpEN (1929), 98 L. J. 
K. B. 321; 141 L. T. 61; 45 T. L. R. 849; 
73 Sol. Jo. 190, C. A. 


Who may apply—Receiver for de- 
benture holders—Notwithstanding liquida- 
tion.] —A co. was the lessee of certain premises 
under a lease expiring on June 24. 1930. In 
1925 the co. issued a debenture by which 
it charged all its undertaking & all its 
property, present & future, including its 
uncalled capital in favour of the debenture 
holders. On Apr. 22, 1929, the co. gave 
notice to the landlords under Landlord & 
Tenant Act, 1927 (c. 36), s. 5, requiring them 
to grant to it a new lease of the premises. 
In July, 1929, the debenture holders in 
exercise of the power on that behalf in the 
debenture appointed a receivey of the pro- 
perty & assets therein comprised. The 
landlords having failed to comply with the 
co.’s request for the grant of a new lease the 
receiver on Sept. 23, 1929, commenced an 
action in the county ct. in the name of the 
co. to obtain the grant of a new lease. On 
Oct. 15 a compulsory order was made to 
wind up the company & a liquidator was 
appointed. At the hearing in the county ct. 
preliminary objections were taken on behalf 
of the landlords: (@) that an order having 
been made to wind up the co. the receiver 
could no longer continue the action, & 
(b) that the notice by the co. requiring the 
grant of a new Jease was not in the ‘ form 
prescribed ’? by County Court (Landlord & 
Tenant) Rules, 1928, Ord. 508, r. 2. The 
county court judge upheld the preliminary 
objections. On appeal: -Held: (1) the 
right to apply for a renewal of the lease under 
sect. 5 was a right given by the co. to the 
debenture holders as part of their security, & 
the receiver was entitled to enforce that 
right notwithstanding the liquidation of the 
co.; (2) sect. 5 did not require that the 
notice of claim for a new lease should be in 
any prescribed form, & therefore Ord. 508, 
r. 2, «0 far as it required that the notice 
should be in a prescribed form was ultra vires. 
—GOUGH’s GanraAuks, Lrp. v. PUGSLEY, 
{1O30J 1K. i. 615; O89 L. J. K. B. 225; 143 





LT. 38; 46 'T. 1. BR, 283; 74 Sol. Jo. 216; — 


28 L. G. R. 230, D.C. 


EnGuisH AND Emprree Digest SuPPLEMENT. 
2306d. ——— Whether prescribed form necessary— 


County Court (Landlord and Tenant) Rules, 
1928, Ord. 50n, r. 2.}—GouauH’s GARAGES, 
Lip. v. Puastmy, No. 2806c, ante. 


2806e. Grant of new lease—What included—In- 


corporeal right—Fishing.}—Where an _ in- 
corporeal right, such as a right of fishing, is 
demised along with corporeal hereditaments 
by the same lease, & the lessee uses both for 
the purpose of his trade or business, the 
incorporeal right is part of the “‘ premises ”’ 
within Landlord & Tenant Act, 1927 (c. 36), 
s. 5. Therefore, on the expiration of such a 
lease, the lessee, if he can show that the 
compensation for goodwill to which under 
the Act he would be entitled would not com- 
pensate him for the loss of goodwill if he 
removed to & carried on his trade or business 
in uther premises, may require a new lease of 
the premises which shall include the in- 
corporeal right demised by the original lease. 
—WHITLEY v. STUMBLES, [1930] A. C. 544 ; 
v9 L. J. K.B. 518; 143 LT. 441; 467. LR. 
555; 74 Sol. Jo. 488, H. L.; affg., 8. ©. sub 
nom. STUMBLES v. WHITLEY, [1930] 1 K. B. 
393, C. A. 


2806f. Basis of compensation.}—(1) Held: the 


basis of compensation under the Act is not 
the loss suffered by the tenant, but the 
benefit accruing to the landlord. 

(2) Under sect. 4 (1) it is irrelevant to 
inquire whether the ‘‘ higher rent ” is derived 
from a letting for the purpose for which the 
promises were previously let or for any other 
purpose; & if the landlord could let the 
premises for any other purpose at a higher 
rent than they would have realised for the 
same purpose, goodwill included, he will not 
be liable to pay compensation to the tenant. 
—]{upp v. MAaTTHEWs, [1930] 2 K. B. 197; 
09 L. J. K. B. 621; 148 L. T. 883; 945. 2. 
204; 46 T. lL. R. 495; 74 Sol. Jo. 465; 28 
I. G. BR. 486, D.C. 


2806g. Ability to let premises at higher rent-— 





Purpose of letting-——How far material.] 
llupp v. MaTrHews, No. 23060f, ante. 


2806h. Contracting out of Act—Adequacy of con- 


sideration.]-—lloLtt v. CanoGan (1930), 46 
T. L. R. 271, C. A. 


Part X.-—Particular Properties. 


Annotalion :——Refd. Bernard  v»v. 


Williains (1928), 139 L. T. 22. 


2361. Add. Annotations :-—Refd. A.-G. v. Leeds 


Corpn., [1929] 2 Ch. 291. Mentd. A.-G. vw. 
Tynemouth Union, [1930] 1 Ch. 616; Nixon 
v. A.-G., [1930] 1 Ch. 566. 


2871. Add. Annotation :—As to (1) Refd. O’Cedar 


v. Slough Trading Oo., [1927] 2 K, B. 123. 


2375. Add. Annotations :—Apld. Noble v. Harrison, 


[1926] 2 K. B. 332. Refd. Pontardawe Rural 
coe Council v. Moore-Gwyn, [1929] 
1 Ch. : 


PART X. SECT. 2, SUB-SECT. 3.—A. 

at. Lund leased in lots by reference 
to plan —Leasor not entitled to t 
from lan,J— Berns +t. DILwoRTH 
ae OaRD, [1925] N. Z. Ta. R. 488.— 


PART X. SECT. 5, SUB-SECT. 1. 

sw. Common courl—Repair—Kateni 
of vbligation.}—The wife of the tenant 
of a house in a tenement brought an 
action against the pro tors for 
damages in respect of ea, which 


she alleged she had sustained in con- deny defenders’ averment that she 


sequence of a fall caused by her foot 
cato in a depression in the pave- 
ment of a common court at the back 

tenement. Pursuer averred 


the condition of the pavement 
been defective & dangerous, for some 
years, & that the defective state of the 
pevewent waa oO & obvious. She 
ee ates cc tect aha nd over cam: 
C) or ev : 
plained of it to defenders, not did she 
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had lived in the tenement for years :—- 
Held: pursuer’s averments were not 
relevant to infer lability against de- 
fendors.—-YOUNG v. CAMPBELL, [1924] 
8. Cc, 157.--SO00T. 


PART X. SECT. 5, SUB-SECT. 2. 
Warr v. ApamMs BrRorHers HABN 


8B 
MANUFACTURING Co. (Alta.), (1928) 
1p t R, 69; [1927] 3 W. W. R. 580. 


Vol. XXXI.—Landlord and Tenant. 


2881. Add. Annotation :—Refd. Coleshill v. Man- 
cheater Corpn., [1928] 1 K. B. 776. 

2887. Add. Annotation :—Refd. Coleshill v. Man- 
chester Oorpn., [1928] 1 K. B. 776. 

23890. Add. Annotation :—Refd. Booth v. Thomas 
(1926), 96 L. J. Ch. 160. 

2405. Add. Annotation : —Refd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2406. Add. Annotation :-- Refd. Klexman v. Cor- 


bett, {1930] 1 Ch. 672. 


2433. Add. Citation :~-134 1. T. 319. 


(dd. Annotation -— Refd. James Shipstone 
= Sons, Ltd. co Morris (1920), 11 Tax Caps. 
3. 


Part X1.—Covenants. 


2498. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


2498a. Question of fact.{| By an agreement, 
in the form of a letter dated Dec. 12, 1928, 
& signed by deft., deft. agreed to purchase 
from pltf. for £800 a leasehold house for the 
residue of the term of 94 years comprised ina 
lease of 1849. The letter stated that deft. 
understood the yround floor & basement to 
be let to a tenant holding over as a yearly 
tenant at a rent of £60 a year, payable 
quarterly, & it fixed Mar. 25, 1929, as the 
date for completion. Pitf. signed an acknow- 
ledgment agreeing the terms as in the letter. 
In the lease of 1848 were lessce’s covenants to 
do outside painting, deliver up, repair, insure, 
produce assignments, not to allow building 
without consent, & not to carry on offensive 
trades or do ‘‘any .. . thing which may be 
to the annoyance, damage, or inconvenicnce 
of the occupicrs of the neighbouring 
premises’; & there was a proviso for re- 
entry on non-performance of any of the 
covenants. The abstract was sent to deft.'s 
solrs. on Jan. 15, 1929, deft. meanwhile, to 
pitf.’s knowledge, negotiating for the purchase 
of the freehold. On Mar. 4 deft.’s solrs. 
wrote to pltf.’s solrs. that deft. would not 
buy the house unless H., the tenant, who was 
in arrear with the rent & was not, as plitf. 
had represented her to be, a desirable tenaut. 
was bought out. They added that there wa» 
no binding contract, which they . later 


Pe eee om nem ae atetannA - 





a ee te 


nnn ne ee ee eee ee LR 


7, SUB-SECT. 3. - 


explained to mean that the lease of 1849 had 
not been produced to deft. Deft. did not 
complete by the date fixed. In an action by 
pltf. for specitic performance: Meld > (1) the 
question whether covenants moa lease are 
‘usual covenants”? is in cach case a question 
of fact for the et. to deeide upon the 
evidence. 

1 think it right to express my opinion, 
after having heard & considered all the 
numerous authorities which have been erted 
to me, that the question whether particular 
covenants are usual covenants is a question 
of fact, & that the decision of the et. on that 
point must depend upon the admissible 
evidence given before the et. in relation to 
that question. 1 think that it is proper to 
take the evidence of conveyancers & others 
familiar with the practice im-reference to 
leases & that it is also permissible to examine 
books of precedents. It is) permissible to 
obtain evidence with regard to the practice 
in the particular district mio owhieh the 
premises in question arc situated (MAUGHAM, 
ds), 
(2) A covenant to do nothing to the © in- 
convenience of occupiers of neighbouring 
premises "as usual oply in leases of properties 
on large estates, & mm a@ tease of one house is 
unusual & onerotte; (3) the proviso for 
re-entry on breach of any of the covenants 
in the lease must be held on the authorities 
& on the evidence to be an unusual & onerous 
provision; (4) an the circumptances: deft.'s 


owner of other premises, situate In the 


PART X. SECT. 5, SUB-SECT. 4. 


2895 iv. ~}+—-CONNOR Uv. 
NELSON, MoaTe & Co., [1925] N. Z. 
L. R. 123.—N.Z. 


bi, —— —-.}+ Where oa Jandlod 
lets suites of rooms to separate tenants 
& provides a convuon means of access 
which they niust, or are entitled to 
make use of, he is under an implied 
contractual obligation of inspecting 
the access from time to time, &, when 
necessary, rep g it so ae to prevent 
the risk of accident, & is Mable in 
for injuries sustained by the 
tenant because of his failure to 
out this duty. This rule was applicd 
in the present case to the giving wa 





C aenenened 


of the railing on a rear balcony whic 
served a8 a rear exit & entrance to the 
pltf.’s suite & those of the other 
tenants on the same floor. Semblic : 
the balcony ralling in the condition 
it was at the time of the accident con- 
stituted a trap.— MCPHERBSON +. CREDIT 
FoNciER Franco CANaniEN (Alta.), 
{1930) 1D. L. R.179; 24 Alta. L. 
240; [1929] 3 W. W. ht. 348; 
esi 4D. L. R. 395; 2 W. 
23,—CAN. 


w® 


| 
| 
; 


PART X. SECT. 
B. (a). 


1 i. —— Other trade carrud on 
Consequent refusal of justices to renew.) 
- eld: as the tenant had brought 
about the refusal of the renewal of the 
Iivence by her own act, the lessor was 
entitled to recover possession of tho 
premises & damages for breaches of 
a aaa vw. Day, (1926) 


1 it. Proposed riprcser bap of license 
to other premisca—Leaving dernised 
premisea unlicensed.}|—Pltfs. were tho 
owners of certain premises to which 
a seven-day license was attached, & 
deft. was thoir leasee & the holder of 
the license. The leasc contained a 
covenant by the lessee not to do, or 
suffer to be done, on the premniscs any 
act whereby the licensa might 
forfeited or the renewal thereof with- 
held, & also a covenant that he wonld 
insure the Ncense ogalust forfeiture in 
the joint names of the lexsors & the 
lessee in the gum of £500. The lessee 
further covenanted to deliver up the 
Be age on the expiration of the lease 
all respecta in such condition as 
should be consistent with the due 
performance & observance of the said 
covenants. Deft., who was also tho 
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sume Heensing arca, & to whieh a sly- 
day iconse was attached, sorved notice 
to have the seven-day Vecnse trans: 
ferred 10 the premises to which the 
bla-day Heense wan attached : Jed: 
as the offect of the transfer would be 
that plifs.’ premises, to which the 
Heven-day license was attached, would, 
for the purposes of Licensing (1r.) Act, 
1902, be statutorily deemed never to 
huve been LUeensed, 40 that whon the 
lease explred pltfs. would get back 
premixzes to which no Heense was 
attached, they were entitled, iu view 
of the covenanta in the lease, fo an 
injunction to restraun deft. from exerel 3- 
lug the right of transtor conferred on 
him by TntoxicatiIng Liquor Act, 1927, 
§ JL (1) Heatncorbh vo. MiAguine, 
[1929] T. R170. IR. 


PART X. SECT. 14. 


sy. Lease of warehouse sparce.j--A 
lensoo of warchbouss space aued his 
Jossor for dumoages caused by tho 
freezing & bursting of a standpipe in 
the warehouse. There was no pro- 
vinion In the lease as Lo Peel, (ae 
Melt. the landlord was under no duty 
to deevont the plandpipe from freezing. 
—SCYTHES v. GIBSONA, LYD., (1927) 2 
Dp, L. BR. 834; 8. CO. lt. 3528.—CAN. 


Cases 2498a~--2792a. ENGLISH AND Empire Diarst SUPPLEMENT. 


right to object to the lease as containing 
unusual & onerous covenants had not been 
waived. —FLEXMAN vt. CORBETT, [1930] 1 Ch. 
672; 99 L. J. Ch. 370; 143 L. T. 464. 
2501a. —-— Reference to opinion of conveyancers. | 
—FLEXMAN v. CORBETY, No. 2498a, ante. 
2501b. - — Reference to books of precedents.] 
I'LLXMAN ev. CoRBETT, No. 2498a, ante. 
2501ic. - — - Reference to practice in district where 
premises situated.) - FLEXMAN v. CORBETT, 
No. 24198a, ante. 
2502. .1dd. Annotation: -Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 
2524. 1dd. Annotation ;- Consd. Flexman v. Cor- 
bett, [1930] 1 Ch. 672, 
2525. (dd. Annotation: Consd. Flesman ev. Cor- 
bett, [1903] 1 Ch. 672. 
2526a. - -—- — .{ MLEXMAN 1, 
No. 2498a, ante. 
fad. Annotation: Refd. 
bett, [1980] 1 Ch. 672. 
2587a. Covenant to nothing to the inconvenience 
of occupiers of neighbouring premises Lease 
of single house.} FLexXMAN v. Corsirrr, No. 
219sa, ante. 

Idd. Annotation :— Refd. 
(1930), 98 L. J. K. BB. 537. 
2573. Add. Annotation: Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 Kk. B, 123. 

2641. Add. Annotation :— As to (2) Folld. Booth 
v. Thomas, [1926] Ch, 397. 


2651. Add. Annotulion :— As to (1) Consd. Booth 
v. homas, [1926] Ch. 397. 

2663. Add. Annotation :-—CGenerally Refd. O’Cedar 
v. Slough Trading Co., [1927] 2 K. B. 128. 





CORBLTT, 


2529. Kexman v. Cor- 


2570. Peech v. Best 


2664. Idd. Annotation: Consd. Peeeh v». Best 
(1980), 09 LL. J. K. BB. 537, 
2666. Add. Annotation: Mentd. Tlyinan_ +. 


Hyman, Hughes v. Hughes (1928), 139 L. T. 
A416. 
2696. Add. Annotation :- -Generally, Refd. 
calte v. Boyce, [1927] 1 K. 13. 758. 
2697. Add. Annotations :— As to (2) Apld. Booth 
v. Thomas, [1926] 2 Ch. 307. As to (3) Refd. 
Booth v. ‘hormas, [1926] Ch. 397, 

2703. Add. Annotation: Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 

2707. Add. Annotation :- Hefd. O’Cedar v. Slough 
Trading Co., (1927| 2 Kk. B. 123. 


Met- 


PART XI. SECT. 5, SUB-SECT. 2. A. 

ez. Covcnant en head-lease —Whather 
vert of sub-lease.)) PUL, who was the 
ees of the ofl & natural gas oights in 
210 acres, agreed to grant defts, what 
was called a sub-lease of said rights in 
SO) acres, subject to the covenants, 
conditions, stipulations, & agreements 
in the head-lease. The expressed con- 
sideration was $40,000, payable in 
instahuents, the last of which was 
payablo on May 1, 1920. A copy of uN 
the head-leusco was annesaed to the . 
ngreoetmicnt for the sub-leaso & waa 
expressed to ‘‘ form part of this agrec- 
ment.” The head-lease provided that 
unioss the drilling of an oil well on 
some part of the leased land should be 
commenced on or hefore Apr. 15, 
1929, the lease would be subject to 
eaneelation. The drilling of a well 
Was uot begun within that thne, & no 
pasiuent other than the down pay- 
ment wus nado undor the sgub-lease, 
although on Apr. 15 defts. offered to 


one required 


107, 


2695 i. 
Ula : 


pay the balunce in full. 
day pltf. sued for roscission — Zicld : 
there was no ugreement by defts., 
within the terms of the written imstru- 
ment, to drill a well; o finding of an 
jlndependent collateral agreciment to 
drill would be going outside the case 
set up by the statement of claim 
Jnorevver such an agreoment woul 
appear to be without consideration & 
to be in 
BAKER ¢. WINKLLER (Alta.), 11929] 3 
Ww ane 3 revey., 11929] 4D. L. RR. 


PART XI. SECT. 5, SUB-SECT. 4.— 
A. (b) fi. 


——- -—— ZInstedution of 
action ta enforce right 
the institution by a lessor of 
jegal proceedings against a lessee to 
enforce the lessor’s alleged right to 
tc-enter woder the lease was not a 
breach of the lessor's covenant for 
quiet enjoyment, & did not give the 


2719. Add. Annotation :—Apld. Booth v. Thomas, 
[1926] Ch. 397. 


2727a. Suit in equity.}—Hunr v. DANVERS (1680), 
T. Raym. 370; 83 BE. BR. 193. 

Annotations :—Reid. Dennett v. Atherton (1872), L. I. 7 

Q. B. 316; Tebb v. Cave (1900), 82 L. T. 115. 

2741. Add. Annotations :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123; Aldridge 
v. Wright, [1929] 2 K. B. 117; Vanderpant 
v. Mayfair Hotel Co. (1929), 27 L. G. R. 762. 


2760. Add. Annotation :—Refd. Stoney v. East- 
bourne R. D. ©. & Devonshire (1925), 90 
J. P. 133. 

2769. Add. Annotation :— Refd. Grant v. Edmond- 
son, [1930] 2 Ch. 246. 


2776. After this case add “ See, now, Law of 
Property Act, 1925 (c. 20), s. 79.” 


2783. After this case add ‘ See, now, Law of 
Property Act, 1925 (c. 20), s. 79.” 


2792a. .|—By a lease dated July 2J, 
1926, pltf. demised to deft. certain premises 
at an annual rent of £1,100. The premises 
were demised to deft. in consideration of the 
sum of £1,000, of which the sum of £200 was 
paid on the execution of the lease, & the 
remainder was to be paid by instalments. 
The lease provided that, in the event of the 
term thereby granted being determined by 
re-entry, all the premium remaining unpaid 
at the date of such re-entry should become 
immediately payable. The lease gave the 
lessee an option to purchase the premises 
at any time during the first seven years of 
the term, at the price of £138,000, less tho 
whole or such part of the premium of £1,000 
as should have been paid. Before grantiug 
the lease to deft., pltf. had mortgaged the 
demised premises, & on Oct. 12, 1926, the 
mtgee., acting under a power contained in 
the mtge., sold the premises to deft. for 
£8,350. ‘The conveyance of Oct. 12, 1926, 
to deft. was silent with regard to the premium 
reserved by the lease of July 21, 1926. Piltf, 
claimed to recover from deft. £800, being the 
balance of the premium of £1,000 reserved 
by the lease. Deft. contended that on the 
making of the conveyance of Oct. 12, 1926, 
dil his obligations under the lease were finally 
determined. He also relied on Law of 
Property Act, 1925 (c. 20), s. 141 :—-Held: 
deft.’s liability to pay the premium was not 
discharged by his purchase of the demised 
premises on Oct. 12, 1926. The premium 


— —_ —_— 








lessee a meht to equitable relief.— 
Davip Jonny, LTp. ve LEVENTHAL 
(1927), 10 CG. L. RR. 3573) [1928] 
Argus L. R. 49.—AUS. 


PART XI. SECT. 5, SUB-SECT. 4.— 
A. (b) vii. 


On the next 


2720 ili. — - Iailure to comply with 
order as to fire applrances—Necessiialing 
the closing of portion of prea) A 


writing - McINryRE tv. THOMPYON, 


W.W. HR. 907. CAN. 
PART XI. SECT. 5, SUB-SECT. 4.— 
A. (b) viii. 


sa. Eviction for breach of covenant— 
After anadequate notice of breach. 
GURDON v. WILHELM (Saek.), (19261 
4D. L. R. 10425 [1926] 3 WLW. R. 
641.—CAN. 


PART XI. SECT. 5, SUB-SECT. 4.—D. 


2756 i. Faried, [1926] 4 D. L. R. 
527; 11926) 3 W. W. R. 11. 


+ 


of re- 
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was to be eg for the granting of the lease 
& had to paid if the lease was granted 
irrespectively of what happened to the lease 
afterwards & of the fact that the lessee 
purchased the reversion. The reservation 
of the premium was not a grant out of the 
subject-matter, but was a separate personal 
covenant to pay the premium because the 
lease was being granted. Law of Property 
Act, 1925 (c. 20), s. 141, did not apply. 
Pitf. was therefore entitled to recover.— 


Hm. v. Boors, [1980] 1 K. B. 381; 99 
I. J. K. B. 49; 142 L. T. 80; 16 T. L. R. 
60; 73 Sol. Jo. 782, C. A. 


2801. Add. Annotation :-—Refd. Grant v. Edmond- 
son, [1930] 2 Ch. 245. 


2802. Add. Annotation :—Mentd. Busby 1. Avghe- 
rino, [1927] 2 Oh. 33. 


2809. Add. Annotation: - Refd. Grant v. Fdmond- 
son, [1930] 2 Ch. 245. 


Part Xll.—Restrictions on Use of Premises. 


2872. Add. Annotation :—Consd. Melzak v. Lilien- 
feld, [1926] Ch. 480. 





2909. Add. Citations :—95 L. J. Ch. 52; 185 
L. T. 91. 
2013a. Part of premises sublet.J—In 1906 





there was granted to K., as lessee a dwelling- 
house & premises for a term of ninety-nine 

ears at a ground rent of £8 a year, & the 
essee covenanted with the lessors that he 
would not, without the lessors’ previous 
licence in writing, use the demised house, or 
any part thereof, ‘‘ for any purpose whatso- 
ever other than for the purpose of a private 
dwelling-house, wherein no business of any 
kind is carried on.’’ There was a further 
covenant by the lessee that he would not 
do or suffer to be done in or on the demised 
premises anything which might, in the judg- 
ment of the lessors, be or grow to the injury 
or annoyance of the lessors or their tenants, 
or the occupiers of adjoining premises. In 
1914 the lessee, without the knowledge of or 
licence from the lessors, sublet three rooms 
of the first floor of the demised house to a 
subtenant, whose tenancy expired in June, 
1926. On July 19 the lessee, without any 
licence from the lessors, sublet the same three 
rooms to P. as a subtenant at a rent of £1 
a week. In an action by the lessors against 
K. & P., & the mtgees. of K., claiming 
possession of the house as against all defts., 
on the ground that the lease had been forfeited 
by reason of the breaches of the two 
covenants :——Held: (1) there had been a 
forfeiture of the lease by breaches of both the 
restrictive covenants, & the words in the 
first covenant, ‘‘ wherein no business of any 
kind is carried on,’’ must be construed as 
adding to the stringency of the covenant that 
the house should be used as a private dwelling- 
house; (2, Rent Restriction Acts afforded no 
defence to the action, as K. was in actual 
possession of the whole of the dwelling-house 
in the interval between the two tenancies, & 
1923 Act, s. 2 (1), came into operation, & 





the premises had become decontrolled.-— 
BARTON v. KEEBLE, [1928] Oh. 517; 97 
L. J. Ch. 215; 139 L. T.. 136. 

2022. Add. Annotation :—-Refd. Re Debtor (No. 83 
of 1926) (1926), 135 L. T. 689. 

2029. Add. Annotalions :-—Refd. Re Debtor (No. 3 
of 1926) (1926), 135 L. T. 689; Frost v. 
Caslon, Frost v. Wilkins, [1929] 2 K. B. 1338. 

29438a. Covenant not to carry on trade of alehouse, 
beerhouse or tavern keeper or licensed 
victualler—Carrying on of restaurant.) —A 
covenant in a lease that the trades or busi- 
nesses of alehouse keeper, beerhouse keeper, 
tavern keeper, or licensed victualler should 
not be carried on on the demised premises, 
is not broken by the carrying on of a 
restaurant with a wine & beer on-licence 
subject to the condition that alcoholic liquor 
should only be served with meals. -LORDEN 
v. BROOKE-Hircuina, [1927] 2 K. B. 237; 
06 L. J. K. B. 400; 137 1. T. 60; O19. P. 
81; 43 T. lL. R. 2683; TL Sol. Jo. 332. 

2945. Add. Annotation ; —Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237, 

2952. Add. Annotution: -Refd. Jaorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

2953. Add. Annotation : —Refd. Lorden v. Brooke- 
Hatching, (1927) 2 K. B. 237. 

2965. Add. Annotation :~ Mentd. Haskell v. Mar- 
low, [1928] 2 K. B. 45. 

2981a. —-——- Subletting / part of premises.| 
BARTON v. KEERLH/ 10. 20) 3a, ante. 

2994. Add. Citations: L.J.Ch.1;3 1341. T. 56. 

2905. After this case / d: 


-]—9 , now, Landlord & Tenant 
Act, 1927 (c. 3 , 8. 19 (2). 
2005a. ——~— -—-- Making openings In party-wall.] 


——LILLEY & SKINNER, Lp. v. Crump (1929), 
73 Sol. Jo. 366. 

2997. Add. Annotation :—Refd. Torbay Wotel v. 
Jenkins, {1927} 2 Ch. 225. 

2008. Add. Annolation :—Refd. Ward v. Paterson, 
[1929] 2 Ch. 396. 





ree eee 


PART XII. aa 3, SUB-SECT. 4.— 
« (8), 


ei. —— Tea & refreshment roomsa— 


@ breach of covenant, 

pe ured by the breach of 
covenant was entitled to an interdict 
restraining such breach. SAREKEBOLAY 


M WOOLFSON, [1925] App. D. 
PART XII. SECT. 3, SUB-SECT. 7.—A. 


2008 1. Not to let for particular trade— 
What amounts to  breach.}--Where 
premises were let to a confectioner, & 


J... 


the landlord covenanted not to let 
any shop in the same block of buil 
for a similar purpose, but subsequently 
let sone e to a grocer & a 
ngrocer traiterer -—Held: there 
ad been a breach of covenant by the 
landlord.—-SUTHERLAND v. DEVEREUX, 
{1928] N. Z. L. R, 171.—N.Z. 

2908 il. —-~ ———.}—In 4 lcaso to 
pitf., by deft. oo.’a manager, of premises 
part of a hotel building for use 46 & 
atore, the lessee to use the store 
& salo of certain 

, & lessor agreed 
“not to enter into any leascs herein 
during the term of this lease which 


1000 


shall be used for the purpose of solling 
any of the above-mentioned articles " 
After the making of the loaso, deft. 
co, tnade a renewal lease tu G. of 
store premises Luuinediately adjotuing 
those leased to pltf., the business to 
bo carried on therein by C. beng 
that of selllog precisely tho same kind 
of ods that pltf. wan to sell: — 
Held: the renewal of 0.'8 lease was 
a broach of the agreement with pltf. 
not to enter into any such lcaac, & 
deft. co. was Hable to pltf. in damages 
by reason of the breach.—Gpanry ». 
Curton Co., [1928] 3 DL. L. RR. 64; 62 
oO. Is. kh, 257. ~C N. 
61 


Cases 3002—8251a. Enoaiish anp Empire Diarst SUPPLEMENT. 


3002. Add. Annotation :—Refd. Lorden v. Brooke- 
Hitching, [1927] 2 K. B. 237. 

3007. Add. Annotations : — Consd. Southwark 
Revenue Officer v, Hoe (R.) & Co. (1930), 
143 L. T. 5644, Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465. 

8026a. Not to allow placards, posters or advertise- 
ments other than plates or other similar 
announcements—Iuminated sign.|—Held: a 
breach of the covenant.—GIFFORD v. DENT 
(1926), 71 Sol. Jo. 88. 


8027. In second catchword for ‘‘ grantor’ read 
‘¢ grantee.’’ 


30388. Add. Annotation :—Refd. Richardson v. 


8035a. Obligation of lessor as to adjacent 
premises.|--O’Crepark, Lirp. v. SLOUGH - 
InG Oo., No. 5070a, post. 


3067. Add. Citations :—[1926) 
L. J. Oh. 446; 185 lL. T. 107. 





Ch. 620; 95 


Part XI1].—Fitness of Premises. 


$157. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 


8159. Add. Annotation :—Refd. Fisher v. Walters 
(1926), 90 J. P. 195. 


or a Citations :-—90 J.P. 195; 241. G. R. 








3160a, —-—- yeane tenant of an in- 
dustrial dwelling-house, which, as regards 
rent, came within Housing Act, 1925 (c. 14), 
& Increase of Rent & Mtge. Interest (Re- 
strictions) Act, 1920 (c. 17), & the rent of 
which had been increased under the latter 
Act, sought to recover from his landlords, 
deft corpn., his medical expenses & damages 
for loss of work incurred by reason of an 
accident suffered by him when, in opening 
one of the windows of the house, as soon as 
he had unlatched the top sash it fell owing 
to the breaking of the sash cord & severely 
crushed his hands. He based his claim on 
the alleged failure of the landlords to perform 
their statutory obligations under Housing 
Act, 1925, to keep the house ‘‘ in all respects 


reasonably fit for human habitation” &, 
alternatively, under Increase of Rent & Mtge. 
Interest (Restrictions) Act, 1920, to keep the 
house in ‘‘ good & tenantable repair” :— 
Held: (1) whatever was the effect of the 
above mentioned Acts upon a landlord’s 
responsibility for the condition or state of 
repair of houses coming within the scope of 
those Acts, upon which, as applied to the 
facts, the ct. was not unanimous, it was a 
condition precedent to the liability of the 
landlord that notice of latent, as well as of 
patent, defects should be given to him by the 
tenant, whether or not the landlord had a 
right of access to inspect the state of repair 
of the house, & the absence of such notice 
was fatal to pltf.’s claim. (2) Observations 
upon the meaning of the words ‘‘in all 
respects reasonably fit for human habitation ”’ 
in Housing Act, 1925, s. 1—MORGAN v. 
LIVERPOOL CORPN., [1927] 2 K. B. 181; 96 
L. J. K. B. 234; 136 L. T. 622; 91 J. P. 
26; 438 T. L. R. 146; 71 Sol. Jo. 85; 25 
L. G. R. 79, C. A. 


Part XIV.——Fixtures. 


3189. Add. Annotation :—Generally, Mentd. Kur- 
ea Sarape Operators & Contractors, [1927] 


PART XIII. SECT. 3, SUB-SEOT. 2. — 
D. (b) fi. 


puilding. Pltf., a 
lodge, was attending a meeting in the 


8251a. Oak panelling.}|——-SpyveER v. PHILLIPSON 
(1930), 74 Sol. Jo. 787. 


member of the Cased rand ». BARNES (1869), 


e B. R. qa Han.) 450.— CAN. 


$151 ii, —-~— Defect of repar. 
KxErLPon v, STEWART, [1928]3 W. W. R. 
640.- CAN. 


PART KIII. SECT. 3, SUB-SECT. 2. —E. 
8156 i. Breach—What amounts to— 
Hot ashes left in yard.|—Defta. a, d 
for reward to provide board & lodg 
for infant pitf., who was injured w 
la. in the yard of the premises 
co in contact with some 
hot ashes place there by one of defts - 
—~Held : defts. were liablo.—IRWIn v 
HaMAL, [1927] N. Z. L. R. 7.-~—N.Z 


80. Room in building leased to un- 


incorporated association — Inju to 
er of hon Fakes to 


pr 

city of Li. was owned by deft. co. & 
occupied by the co. & various tenants. 
Jt was four storeys in height, & on the 
fourth storey were two rooms fitted 
up & used as lodge-rooms. Deft. co. 
had loased one of these rooms to an 
unincorporated fraternal association 
or lodge, & the premises wore ocoupled 
by the lodge under that lease in 
Jan. 1937, when a fire broke out in the 


pen ne pectin was cep chictd 
ured in attempting to escapo from 
ming building 





the bu . There were no 

fire-escapes, & the building was so 

constructed as to make it a fire-trap :— 8256 ii. ——- ——. 
Held: pltf. was not an invitee, but BREWING Co. (Ont. 

a mere Hoensec, of defts., though an 1002; 7C. B. R. 62 
invitee of defts.’ tenant; he did not 3256 iil. 

come upon defts.’ premises for any pleader issue, 

purpose in which he & defts. had a creditor of the manager of a 
common interest, & there was no b ess & 


contractual relation between them.— 
TAYLOR v. PKOPLE’Ss Loan & SAVINGS 

{1929} 1 D. L. R. 160; 63 
. 202.—CAN 


ad. Theatre — Heating -plant oie 
quate. AVEY v. CHRISTOFF ’ 
90. WON B01 481; 350 LR. 162. 


PART XIV. SECT. 2, SUB-SECT. 1.— 
A. (d). 


CoRPN. 
0. L. R 


so. Botlers. LEMAN ©. MONAHAN 
(N. B.), [1987] 2 D. L. R. 209.—CAN. 


sd. Manure lying ’ 
ure lying in heaps in a barn-yard 


RICHARDSON 2. 


by the outgoing tenant, even after his $279 i. B. 
tenancy has expired, & trover will He Roaemns 
for it it held or taken away by the 0. R. 416.—CAN. 


1010 


PART XIV, SECT. e see 2.— 
}~-Re Roy WourF 
may 2D. L. R. 
e -C, e 


-}—-On an inte1- 
between a judgment 





& printing 
father, who owned the business & the 
remises in which it was carried on, 
eld that the printing 
the property of the 
evidence favoured the view that he, 
& not the son, was their real purchaser : 
&, moreover, they were part of the 
realty, aince they were attached to 
building for the better enjo 
use thereof as a printing estab 
& because their removal would dis 
figure & disturb the building iteel?. 


v Ww, R. 246.—-CAN. 
PART XIV. SECT. 2, SUB-SECT. 2.—E. 


otler—c& other 
vw. ONTARIO Bank 


$890. Add. Citation :—{1926] Ch. 877. 


8555. Add. 


[1929] 2 K. B. 316. 


3586. Add. Annotation :—Refd. Grant v. Edmond- 


son, [1930] 2 Oh. 245. 


Annotation :—Mentd. Busby  »v. 
Avgherino, [1928] A. C. 290. 


3574. Add. Annotation :—Refd. Berry v. Berry, 


Vol. XXXI.—Landlord and Tenant. 


8483. Add. Annotation :-—Refd. Berry v. Berry, 
{1929} 2 K. 


Part XV.—Rent. 


3808. 


Cases 3390—3807. 


B. 316. 


mean ae rascal :—Apld. Re Wells, [1929] 


3779. Add. eter :—Refd. Rye v. Purcell, 
(1926) 1 K. B 


Add. Annotation :—-Distd. British & North 
European Bank v. Zalzstein, (1927) 2 K. B. 


. 446. 


3590. Add. gpg Sd or prone hi eee v. ; 
909. at es i Lo $812. Add. ncaa wa seria Re sie ee . 
oe ews, Ex p es ivaes (Visconde), 
Add. Annotation :—Refd. Brownlow v. Hewley fie20] 1 Ch. 221. 


(1696), 1 Ld. Raym. 58. 
3635. Add. Annotation :—Apld. 


Brunswick Electrical Power Co. v. 


[1929] A. C. 631. 


$744. Add. Annotation :—Mentd. 


Griffith, [1980] 1 Ch. 403. 


eee ee 


PART XIV. BEC ae SUB-SECT. 2.— 


3434 vi. ---——- —-—.]}—-Fixtures which 
a tenant is entitled to remove must be 
removed during the tenanoy or within 
such timo beyond the original term as 
the tenant holds the premises under a 
right still to consider himself a tenant. 
This rule applies whether the Jease 
expired by offlaxion of time or was 
properly determined during ita cur- 
rency. Bees tai TRUST wee te 
» PALACE THEATRE, ee a 928} 1 
WwW. W. BR. 502, R05: T19 2812)D.L. R 
59, 739; 23 Alta. L. R, 427.- -CAN. 


PART XIV. SECT. ie bbetheenagp 4. 

3461 iv, ——— urge: EB LAND Co, v. 
HEasuip, (1927 }3 D. Le R. 604; 60 
0. L. R. 499.— CAN. 


se. Covenant to deliver up personal 
rene” 4 anecified in lease-—& additions 
.0. }}—A lease provided that: ** The 
vesee will, at the expiration or other 
sooner determination of the said term, 
peaceably surrender & yicld up unto 
the sal lessor the said deniudsed 
premises with the appurtenances 
thereon & together with all buildings, 
erections & fixtures thereon, & the 
personal aad ebied included in Schedule 
A. hereto tached & any personal 
property brought upon the demixed 
premises in addition thereto or in Heu 
or in substitution therefor ” :—Held : 
the personal property covered by the 
covenant included all the resonal 
property in question herein brought 
upon the premia p for use in the Lag peor 
whether brought thereon by the leaso 
oe by the lessee ; being held thet 
such of said Dai made as a not ee 
e see coon Prope yx 
heretofore in the ** in 
addition ee within te he ie mean 
of that pore in the A pcan & suc 
of it as took the place of any property 
theretofore in it wae “ in Heu of or in 
mubetyoL are ta ~~ NATIONAL 
—, wits . PALACE THEATRE 
at tpo8) 4 'W. R. 502. 11098) 
‘D. “L. R. 59, 130: 23 Alta. L. R. 427. 
—OCAN 


PART XIV. SECT. 8, SUB-SECT. 1. 
sf. OO aioe oF (eo, continuance 
of in removal }-GEELONG “Ot Crry 
UILDIN 

1928 Vv. L. R. 914; 11928) Arana, Argus 

i 138. Aus } 


Maine & New 





Hart, Nephews, 


$854. Add. Annotation :—Refd. Re Pinto Leite & 
Ex p. Des 


Olivaes (Visconde), 


[1929] 1 Oh. 221. 


Borman  v. 


3867. Add. Annotation :—- Refd. Tredegar v, Lar- 


wood (1928), 97 I. J. Ch. 392. 


PART XV. SECT. 3, SUB-SECT. 1. 


= age zouiient ned de —Interest as 
par payment ~}—A lease pro- 
vided that the. ep ttieat showd deposit 

a cortain amount with the lessor, that 
the interest on the amount deposited 
was to be taken in part payment of 
the rent, & that the principal amount 
was to be taken in discharge of the 
last year’s ront. Upon default in 
payment of the first year’s rent, & 

re-entry upon the land by the logsor 
the lessee sue © recover the full 


(1) tho amount left 
by the lessee with the lessor was not a 
epost t, in the strict lega) sense of the 
term, lable to be forfeited on default 
of payment of rent; (2) the lessee was 
entitled to recover. the return of 
deposit, less the rent that became pay- 
able in the first yeur.—VARADARAJA 
PERUMAL Part OIL & MUNIAPPA PU LAI 
(1929), I. L. R. 63 Mad. 141,--IND. 


PART XV. SECT. 8, SUB-SECT. 9.— 
B. (b) i. 


8680 iy. -———- —-—— —— ~.]---A lease 
provided that, on breach of any of 
oertain covenants, the lessees should 
forfult & pay unto the lessor a further 
additional rent or sum of fifty pounds 
sterling. ‘T'ho trial judge decided that 
this additional yearly rent was not 
in reality rent, but was in the nature 
of a penalty ; & taking as the measure 
of the damages the injury to the 
reversion, he assessed damages at one 
shilling :—Zicld: the additional rent 
was in the nature of a penalty, & the 
damages had beon assessed on a pro or 
basis.—-BRADSHAW v. LEMON, [1929 
N. I. 159.—-IR. 


PART XV. SECT. 4, SUB-SECT. 1.—D. 


$7341. What omeaent to days of grace 
—Whether ner POmnoneMment of forferture,}- 
nol ober & t resp. were lesaur & lessee 
respect; eve under an agreement of 
lease h provided (inter alia) 
(a) that. the rent should be payable 
in advance on the first day of every 
natn without demand or notice; 
(6) that in the event of the non- 
J Glare of rent within 7 days from 
© due date thereof the lessor should 
be entitled to cancel ; (c) ¢ that nothing 
ae ap tant to clai 7 Mae! Ace 
claim grace 

within whic. A ay the lastanmenr of 


rent as mses (b) & (c) indi- 
cated tha contemplated 
that Rey be 7 days of grace 


before forfeiture operated.—-FEIGEN- 


1011 


Ree eatadieenanediiea ten attadaonnaeenmeetentoa! 


eR Melee He ante we ANION CetanreRhmibY SENET 


(1929), 50 N, L. RR, 23, 





BAUM ». mete 
—§ 


PART xv. seal 4, SUB-SEOT. 2.— 
a). 


38765 General rule.)—PEPPER ¥v, 
BUTLER Hager 87 U. CG. R. 2353.—CAN. 


PART XV. SECT. 4, SUB-SECT, 3. 


sh. Assi -— Assignment after ¢ 
of term —Ltase foutaning covenant for 
rene ean NaTIONAL BANK 
LT. v. JaANakI Latin Roy (1927), 
I. L. 1. 54 Cale. 813.—IND. 


PART XV. SECT. 5, SUB-SECT. 1.—B. 

sj. Failure to premises in tenant- 
able repair.}-~— The analoed of a house 
brought an action against the tenant 
for decree for payment of the rent due. 
In dofence the tenant averrod that the 
landlord was in breach of his obligation 
tu keep the premises in tonantable 
condition, in respect that he had failed 
to renew certain piplug which he knew 
or ought to have known was dofective, 
with the rosult that a plpe burst & 
defender’s effects wero damaged, & 
she waa cormpolled to leavo the house. 
Defender retained the rent, & also 
counterclaimed for the damage suffored 
by hor :——Held: a landlord’s claim for 
rent was liquid only if he had fulfilled 
his obligations under the mutual con- 
tract of lease, & defender waa entitled 
to retain her rent, & also to counter- 
claim for the damage sho alleged she 
had suffered.—FINGLAND & MITORELL 
vw. Howik, [1926] 8. ©. $19,.—800T. 


PART XV. lea 6, SUB-SECT. 1.— 


e a s 

ak. Whether forcible expulsion 
necessary—Attornment by tenant to 
person with title paramount,)-——-To con- 
stitute eviction forcible expulsion ts 
net necessury. It fs not nocessary 
that the tenant should gv out of 
possession; & ff, upon a claiin being 
made by @ ron with titlh para- 
mount, the tenant consents to an 
al tornment to such rson to change 
the title wader which he holds, or enters 
into a new Arransoinent for holding 
under him, this will be equivalent to au 
eviction ka fresh taking.—-JOGENDERA 
LAL SankaR v. Mo HESH CILANDRA 
Sapny (1928), J. Ts. KG 5 Cale. 1018.— 
IND 


° 


PART XV. SECT. 6, SUB-SEOT. 2. 

al. a Seer of rule 2 India. 1 
SusIL UMAR Biswas Rasan 
KATA CHAKRAVARTI (1987), I. L. rR 
5 Calc. 689.~—-IND. 


Cases 3980-4982. ENGLISH AND Empire Dicest SUPPLEMENT, 


3930. Add. Annotations:—-Consd. Dalton v. 
Pickard (1911), [1926] 2 K. B. 645, n.; 
Richmond v. Savill, [1926] 2 K. B. 580. 


3958. Add. Annotation :-—Generally, Mentd. G. W. 
Ry. v. 8.8. Mostyn, The Mostyn, [1928] A. C. 
57 


8990. Add. Annotation :—As to (4) Consd. Haskell 
v. Marlow, [1928] 2 K. B. 45. 


4105. Add. Annotations :-—Refd. Dalton vv. 
Pickard (1911), [1926] 2 K. B. 6546, n.; 
Richmond v. Savill, [1926] 2 K. B. 530. 


4116a. J—A grantee of a rent reserved 
on a lease for years may sue the lessee for 
the rent where the lessee has attorned.— 
GoopMAN v. PACKER (1670), T. Jo. 1; 
Freem. K. B.1; 84 E. R. 1116. 

Annotation :—Reld. Brownlow v. Hewley (1696), 1 Ld. 

Raym., 82. 

4142a,. ——— Sufficiency of considera- 
tion.|—A declaration set out an agreement 
in writing, whereby pltf. agreed to let, & 
T. to take, a house, at a yearly rent, & deft. 
thereby also agreed to see the rent paid 














by T., or to pay it for him. Averment, 
that pltf. let the house, & T. became tenant 
on the terms of the agreement. Breach, 
that neither T. nor deft. paid the rent :— 
Held: the consideration for deft.’s promise 
was the letting of the house.—-CABALLERO v. 
SLATER (1854), 14 C. B. 300; 23 L. J. C. P. 
67; 2 W. R. 198; 189 B. R. 128; sub nom. 


meee v. Suater, 22 L. T. O. S. 
4157. Add. Annotation :—Mentd. Hoystead v. 


Taxation Comr., [1926} A. ©. 155. 

4162. Add. Annotation :—Refd. Hardie & Lane v, 
Ohilton, [1928] 2 K. B. 306. 

4163. Add. Annotation :—Refd. Hoystead v. Taxa. 
tion Comr., [1926] A. C. 155. 

4167a. Rescission of purchase agreement deter- 
mining tenancy.|—-TURNER v. Watts, No. 
6636a, post. 

4262. Add. Annotation :—Refd. Akt. Dampskibs 

teinstad v. Pearson (1927), 137 L. T. 583. 

4276. Add. Annotation :—Refd. Oakley v. Wilson, 

{1927} 2 K. B. 279. 


Part XVI—Rates and Taxes. 


4357. Add. Annotation :—Mentd. Fry v. Salisbury 
House Estate, Ltd., Jones v. City of London 
Real Property Co., |1980] A. C. 432. 

4368. Add. Annotation :—-Refd. Miller (Lady) v. 
I, R. Comrs. (1930), 15 Tax Cas. 25. 


PART XV. SECT. 6, SUB-SECT. 5.— 0. 


8084 {. Lands inundated.}—Unlona 
there is any stipulation in the agreement 
of tenancy to the contrary, a tenant is 


exoreising a public trust under an Act 
of Parlament, 3 Vict. c. 53, upon an 
alleged denise of tolls for a year, at 
a rent payable every fortnight in 
advance, sect. 27 of that Act requiring 


4881. Add. Annotation :—Refd. Perrin v, Dickson, 
[1929] 98 L. J. K. B. 683. 


4382. Add. Annotations :—Refd. Shanks v. I. R. 
Comrs., [1929] 1 K. B. 842. Mentd. I. HR. 
Comrs. v. Miller, [1930] A. C. 222. 


ment for lease —Lease granied to 
original Icssee.}-Where the assignee 
of an agreement for a lease enters upon 
the subject promises & exercises acts 
of ownership thereon & also pays 


not entitled to claim abatement of 
rent on the ground that tho productive 
power of the land have deteriorated 
reason of iis Hability to inundation 

at high water. It is only when a 
art of the promises Jeased is entirely 

ost by inundation of the sea that an 
abatement of rent on that account 
can be claimed.—VIsHWANATH ¥w. 
ry gla (1925), I. L. R. 50 Bom, 


PART XV. SECT. 9, SUB-SECT. 3,——C. 


80. Land & chattels let at single rent— 
Land & chattela subject to mortgage.}— 
An owner of lands & chattels theroon 
made an equitable mtge, of both the 
land & ohattels. Subsequently, by 
virtue of per abetlatede 8 Act, 1, 
4. 18, ho made a lease of both the lands 
& chattels, reserving a gle rent ‘— 
Held; the rent was not apportionable 
between the lands & the chattels, as 
the rent issucd out of the lands to the 
oxclusion of the chattels.—MUNSTER 
& LEINSTER BANK, LTD. v. HOLLINA- 
HAD, (1930) 1. R. 187.—IR. 


PART XV. seal 10, SUB-SECT. 2.— 


sp. Some heirs or esuccessors-in- 
interest.)--A suit for rent is maintain- 
able nest some of the heirs or 
succeasors-in-interest of a deceased 
tenant, without bringing all the heirs 
or successors-in-interest on the record. 
— JAGAN MOHAN SARKAR v. BROJENDRA 
KUMAR CHAKRABARTI! (1925), 1. L. KR. 
53 Cala. 197.—IND. 


PART XV, al 5) SUB-SECT, 2.— 


4154 {. Validity of lease—Lease by 
statwlory body-—~-Not wn accordance wil 
statuie.}— A. sued as olerk to comrs. 


the rent to be made payable monthly , 
the lease stated in the declaration is 
said to bo subject to the Act :—-J7veld : 
on demurrer to the declaration, plitf., 
as clerk to the comrs., could not be 
permitted to recover on such @ con- 
tract, because it was a contract sub- 
stantially different from the one which 
the comis. were expressly directed by 
the statuio to mahe—-IRELAND vw. 


4164 fi. -- — Corporate seal of lessors 
not attached —- Tenant _never im 
poasesson.|—- NEWPORT INDUSTRIAL 
DV ELOPMLN' Co. 0. HRUGHAN, [1]928} 
3 I). Ll. K. 5473 G2 oO. . . ‘ : 
affd., (1929] 8 D. L. R. 108; 8. C. R. 
491.—CAN. 


» (0). 

sq. Hiolding over after judgment in 
Javour of landlord—No resumption of 
possesmon by landlord.}—Iu an action 
to recover rent of premises leased by 
deft. from pltf., deft. pleaded, inter 
alia, that the tenancy had been 
detormined. The issue was decided 
in favour of pitf., & Judgment was 
ontered in pltf.’s favour & no appoal 
taken. No notice to quit was givon, & 
there was no surrender of the p: . 
& no acceptance of surrender, & no 
resumption of possession by pltf. :— 
Heid: dismissing deft.'s appeal wi 
costa, pltf. was entitled to recover for 
rental of the premises for the time 
subsequent to the recovery of_the 
previous judgment.—GaNNON v. FaR- 
QUHAR TRADING Co. (1928), 60 N. 8. H. 
80.—CAN 


PART XV. BEOr. ay SUB-SECT. 8.— 
@). 


4268 i, ——— -—— - Assignee of agree- 


1012 


money to the lessor in accordance with 
the amount mentioned as rent in the 
agreement for a lease, he is liable to 
the lessor in an action for use & 
occupation, even though after entry 
by him the lessor grants a lease of the 
premises to the original lessee under the 
terms of the agreement for a lease. — 
OWEN v. BEECHER (1928), 28 S. 32. 
Abe W. 527; 45 N.S. W. W.N. 67. 


PART XVI. SECT. 1, SUB-SECT. 2. -—-B. 


ar. Agreement altering incidence of 
taxr—Whai amounts to.)}—A landlord & 
a tenant entered into a preliminary 
agreement for a lease of certain 
preinises for £90 per weck, the tenant 
to pay all taxes, including land taxes. 
Prior to the execution of the lease the 
lessor discovered that the provision 
that the tenant was to pay land tax 
Was contrary to the terms of Federal 
& State Land Tax Acts. The landlord 
then required that the lease should 
provide for a rent of £100 per week, & 
promised that he would make a 
volun annual allowance to the 
lessee of an amount equal to the 
difference between the amount of tbe 
Federal & State land tax paid by the 
lessor in respect of the premises & 
£520, the latter sum being the annual 
amount of £10 per week. The lease 
was then executed, stipulating for 
a rent of £100 per week :—Held: the 
above facts did not disclose a “ con- 
tract, agreement or arrangement... 
altering the incidence" of any land 
tax w n> Land Tax Act Assessment 
Act, 1910-1926, s. 63, or Land Tax 
Act. 1915, &. 68.— He LucKa, Lip., 
(1938) V. L. R. 180; [1928] Argus 

. R. 155.—AUS. 


Vol. XXXI.—Landiord and Tenant. Cases 4897--4534a. 


4397. Add. Annotation :—As to (2) Refd. R. v. 
Customs & Excise Comrs., [1928] A. C. 402. 

4416. Add. Annotation :—Refd. Musmann vr. 
Engelke (1927), 96 L. J. K. B. 824. 

4421. Add. Annotation :—Mentd. Grant v. Ed- 
mondson, [1930] 2 Ch. 245. 

4446, Add. Annotation :—Mentd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 

4447, Add. Annotation :—Refd. R. v. Customs & 
Excise Comrs., [1928] A. C. 402. 

4457a. Right to deduct from rent—Under land- 
lord’s covenant to refund excess over specified 
sum.]—The lease of a flat beginning at mid- 
summer at a rent of £400 a year, payable 
in advance at the rate of £100 on each 
quarter day, contained a covenant. by the 
lessors that, in case the total sum paid by 
the tenant in any one year of the term in 
respect of rates & taxes should exceed £125, 
the lessors would, on production of the 
relative receipts, refund to the tenant the 


difference between the total sum paid by 
him & £126. If this difference were not 
refunded by the lessors within fourteen days 
of demand the tenant was to be at liberty 
to deduct such difference from the next 
instalment of rent. The lease contained a 
covenant by the tenant that he would duly 
' punctually pay & discharge all rates, 

es, duties, charges, assessments, & out- 
goings payable in respect of the demised 
premises. The tenant in a year of the 
tenancy between midsummer & midsummer 
paid three half-years’ rates, amounting in 
all to over £125, & having demanded the 
refund of the excess from the landlords, 
& having failed to get payment of the same 
within fourteen days of the demand, deducted 
it from his next instalment of rent :-—Held: 
under the landlords’ covenant to refund, the 
tenant was entitled to make the deduction. - - 
SOWERBY v. LINDSAY (1928), 1380 TL. T. 545 ; 
AAT. 1. R. 714, C. A. 


Part XVII.—-Assessments, Charges, Outgoings, etc. 


4458. Add. Annotation :—Generaliy, Refd. Lowther 
v. Clifford, [1927] 1 K. B. 180. 

4464, Add. Annotations :—Refd. Calder’s Yeast Co. 
v. Stockdale (1926), 96 L. J. Ch. 357; Lowther 
v. Clifford, [1927] 1 K. B. 130. 

4465. Add. Annotation :—Roefd. Lowther vw. 
Clifford (1926), 135 L. T. 200. 

4487. Add. Annotation :—Refd. Lowther v. 
Clifford, [1927] 1 K. B. 130. 

4468. ddd. Annolation:—Refd. Lowther v. 
Clifford (1926), 185 L. T. 200. 

4471. Add. Citations :—[1027] 1 K. B. 130; 95 
L. J. K. B. 576; 185 L. T. 200; 90 J. P. 
1138; 24 L. G. R. 231. 

Add. Annotation :—Refd. Mansfield v. Robin- 
son, [1928] 2 K. B. 353. 

4475. Add. Annotation :—Refd. Lowther v. Clif- 
ford, [1927] 1 K. B. 130. 

4477. Add. Annotation :—Refd. Lowther vv. 
Clifford, [1927] 1 K. B. 130. 

4479. Add. Annotation :—Refd. Lowther vv. 
Clifford, [1927] 1 K. B. 180. 


PART XVI. SECT. 2,SUB-SECT.4.—A. | seal, which recited that it should be | meaning of the momorandum & 


4482a. Special expenses rate —Scewerage puree 


—A. special expenses rate levied for the 
purposes of sewerage is, like a poor rate, an 
outgoing for which the occupier, & not the 
owner, of a property is liable.—OCALDER’s 
YEAsT Co. v. STOCKDALE, [1928] Ch. 340; 96 
L. J. Ch. 357; 186 1. T. 458; 91 5. BP. 57; 
sub nom. OALVER’S YEAST Co. v. STOCKDALE, 
25 L. G. R. 354, C. A. 


4489. Add. Annotation :—Apld. Lowther  v. 


Clifford, [1927] 1 K. B. 130. 


4508. Add. Annolalion:—Refd. Lowther — v. 


Clifford (1926), 1385 L. T. 200. 


4534a. To what tenancies applicable.|—Finance 


(1909-10) Act, 1910 (c. 8), 8. 48, does not 
apply to tenuncies entered into after the 
passing of the Act. ~R. ». Customs & ExcisE 
Comrs., [1928] A. ©. 402; 97 L. J. K. B. 
V71; 44 T. I. R. 775; sub non. NR. uv. Cus- 
Toms & EXcisE Comns., Vc p. PEGLEN, 149 
L. a 617; 923. 12.173; 26 L. G. R. 587. 
H. lL. 


—— 





i. —— “ Which now are.’’}—Dett., read with the lease, & thereby agreed povable by applts. as lessors.—-Morkis 


@ year from Sept. 27, 1872 


deft. was not Hable for the taxes for capital. value.” 


n 7872 leased a farm from pltf. rhe to pay “tho land tax at present 
‘ :— Held: | assessed & any future Jand tax or | (1030) A. 
rounicipal tax upon the unimproved | 142 L. T. 468, P. C.—AUS. 
Sydney Harbour 


aeKVENTIAL & David JONAS, LTp., 
C. 250; vO L. J. VP. C. 161; 


1872, for the words, " all rates, etc., | Stee Act of 192%. enacted by the | PART XVI. SECT. 3, SUB-SECT. 2. 
& 


which now are,’ referred to the kind 


or character of the taxes assessable | Parliament of New 
rovided for the erection of a high covcnanted to be puid—Not penaltics 


evel bridge across Sydney Harbour, accruing on non-payment by te nant} 
9) 


e Jand.—MAONAUGHTON ». 


South 


sles, ab. Limited to proportion of taxes 


t th 
Wi1@aa 1874 r 35 U. C. R. 111.—CAN. 
ide two-thirds of the expense to be borne by | porrock v. MILLIGAN (Sask.), {19 


x ecx the Exchequer of tho Stato, & one- pat 


st. Covenant to pay “any future land 


not included.J—JonEs (Davin), LTp. v. 
LEVENTHAL (1927), 27 5. Rh. N.S. W 
350; 44N, 8S. W. WL. N. 

sa. Covenant to pay “any future | Act, 1902.” B 
land tar—BSrid & lease i 


ye rate.}—By 
dated Nov. 30, 1909, applts. demised | rate & pay the proceeds to a special 
Treasury: -J/eld; | imposed upun or in respect of the 


8. in refusing to pay the bridge tax | demised premises. Pursuant to an 
a breach of | order of a licensing inspector a septic 


certain business premises in Sydney to | account at tho 
resps., who thereby covenanted to pay 


res 
all rates, taxes & outgoings, parlia- had not committed 


**a@ rate leviable yearly of one half- 7 
under bridge Act penny in tho ROUnn 4 PART XVII. SECT. 1, SUB-SECT. 4. 
mproved valuc of ”’ 


on the un- 
r alia) “ all 4467 1. Drainage erpenata.}—By ow 


105.~AUS. lands within the city of Sydney & | covenant In a lease of licensed premises 
-~AUS. rateable under Sydney Corporation | the lessee undertook to pay, satisfy, & 
sect. 10 the Sydney 


dischargo all rates, taxes, charges, 


Council were required to collect tho | ussessrnents, Lmpositious, & outgoings 


whatsoever at any time charged or 


mentary, municipal, local, or otherwise | covenant as the bridge tax wus a land | tank sanitary system was installed in 


imposed or to imposed upon the | tax being a tax on 


premises or payabic by the owner or 


oxzed by the 
occupier in respect thereof, landlord's the fact that t 


directly im- 
ture of the State, | already in use :-—/icli; the covenant 
area of the tax was | imposed upon tho lessre tho ob tion 


nubstitution for the sanitary system 


installation.-— 


property tax or land tax only excepted, | limited to the city of Sydney & certain | to pay the cost 39) V. L. ft. 4: 
—AUs. = 


Applts., as lessors, 
randum dated 


@ Mmemo- |} specified shires was 
Mar. $31, 1910, under } fore the bridge tax was 
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terial; there- | Lomax t. Love, (1929 


t 
within the | (1920) Argus L. ki. 88. 


Cases 4552—4760a. ENGLISH AND Empire Digest SUPPLEMENT. 


Part XVII1—Repairs. 


4552. Add. Annotation :—As to (3) Refd. Grant v. 
Edmondson, [1930] 2 Ch. 245. 


4568. Add. Annotation :—Consd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. 181. 


ani es Citations :—90 J. P. 195; 24 L. G. R. 


4569a. -——.] — MORGAN v. 
Corpn., No. 3160a, ante. 

4578. Add. coe ae :—Refd. Fisher v. Walters, 
[1926] 2 K. B. 315; edo v. Liverpool 
Corpn., [1927] 2 K. B. 131. 

4582. Add. Annotations :—Consd. Griffin v. Pillet, 
[1926] . - B. 17. Refd. Fisher v. Walters, 
[1926] 2 K. B. 315; morgen v. Liverpool 
Corpn., [1927] 2 K. B. 18 

4584. Add. Annotations maser Fisher v. Walters, 
[1926] 2 K. B. 315. Refd. Morgan »v. Liver- 
pool Corpn., [1927] 2 K. B. 131. 

4588. Add. Annotations :—-As io (2) Consd. Fisher 
v. Walters, [1926] 2 K. B. 315; Morgan v. 
Liverpool Corpn., [1927] 2 K. B. 181. 


LIVERPOOL 





4588a. ——- -——-.]-— MorGAN v. LIVERPOOL 
Corpn., No. 3160a, ante. 
4593. Add. Annotations :—Mentd. Guy-Pell v. 


Foster, [1930] 2 Ch. 169; Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
4609. Add. Annotation :—As ed (1) Refd. Marsden 
v. Heyes, (1927]2 K. B. 1. 
4616. Add. Annotation :—Mentd. G. W. Ry. 
S.S. Mostyn, TuE Mostyn, [1928] A. CG. 57. 


sia br erty St citations read ‘‘ as reported in 


4662. Add. Annotation :—As to 4) Consd. Field 
v. Curnick, [1926] 2 K. B. 374 


4670. Add. Sop ag i— Refd. Field v. Ournick, 


4682. Add. Annotation :—Mentd. Haskell v. Mar- 
low, [1928] 2 K. B. 45, 


4694, Add. Annotation :—As to A Refd. Haskell 
v. Marlow, [1928] 2 K. B. 


4698. Add. Annotation :—Refd. ae v. Marlow, 
[1928] 2 K. B. 46. 


4699. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928]2 K. B. 46. 


4707. For “ a house in Spitalfields i is now painted,” 
read ‘*‘ never painted.” 


PART XVIII. On a. SUB-SECT. 2.-— 


sv. Repairs creating trap—Liability 
of landlord to person residing wit 
tenant.|—Where a landlord, in making 
repairs, creates & tra which is known 
to him, or should be known to him, & 
an injury is caused thereby to one who 
hae a right to be on the premises & 
bide is ga Tokyo oe the ren me ie ee 

—-VRABER 

(ibas] 2D. L. R. 64; 1 W. W. R. M837 7 

9 B.C. R. 338.——OAN. 


ne XVIII. SECT. 38, neta 1. 


was not an “ 


4726 i. Rebuilding 


Alterations necessary nply 

with” iw eae Tut a con torr 
of loture theatre stated 

that. se Pareto repairs & alterations ’’ were 
to be at the lessee’s expense, & at the 
timo the lease was made it was not 
contomplated by the parties that the 
building was, ag in fact it was, con- 
trary to the somietions under mex 


Picture Act :~—H the 
‘** alterations’ was not intended to 


68. “NZ. 
4729 i. ———- Wall 


86w. errr" 


cover auee rie gee UR ‘ 
necessary to make the ane com) com: 

with the law, & therefore ip t 
agreement to the ol aire 
Lal - Sk pares sect. a 18) of Fire 


——McMoR 
(‘pee C . roel 3 W. w. Re 159.—CAN. 
PART XVIII, SECT. 8, SUB-SECT. 2.— 
D. (a) vil. 


Floors, }—A covenant to keep its 
eae an obligation to ened, w ere 
affected is a subordinate part 
cture, as in the oase 
o ee roof, fleor, or wall --SraPras Sc 
ERRYMAN, [1928] N. Z L. R. 


0. BERRYMAN, No. 4726 i, ante. 
Roof.}—StTapriurs & Oo. v. 
BERRYMAN, No. 4726 1, ante. 


PART XVIII. Sb 3, 8 SUB-SECT. 3.— 
ax. To yield up in good repatr— 


4785. Add. Annotation :—Refd. Manchester Or v1ebs; 
v. Audenshaw U.C. & Denton U. [1928] 
Ch. 763. 

4789. Add. Annotation :—Refd. Haskell v. Marlow, 
[1928] 2 K. B. 46. 


4739a. ——— ear ge da to repair.]-— 
Testator devised a dwelling-house to his wife 

for her life, she ‘‘ keeping same in good 
repair & condition, reasonable wear & tear 
excepted,’’ & after her death he directed that 
same should fall into his residuary estate, 
which was to be divided among his children 
in equal shares. Testator’s widow occupied 
the premises until her death, a period of 
forty-two years. She did nothing actively 
to injure the premises, but did nothing sub- 
stantially to counteract the natural process 
of iecay. Plitis., the trustees of the will, 
alleged that she had neglected to keep the 
premises in good repair & condition in con- 
formity with the terms of the will, & claimed 
from her exors. the cost of the necessary 
repairs :—Held: testator’s widow, having 
pocepved & occupied the premises, was bound 
by the terms of the devise ; the words of the 
exception were not to be treated as mere 
surplusage, & a reasonable meaning must be 
given to them, but beving regard to the 
length of time during which no substantial 
repairs had been done to the premises, & to 
the extent of the damage thereby caused, the 
widow, as tenant for life, was not protected 
by the words of the exception, & her exors. 
were liable for the damage arising from the 
natural process of Soret ——HASKELL v. MAR- 
Low, [1928] 2 K. B. 45; 97 L. J. K. B. 311; 
188 L. T. 621; 44 TL. RB. 171, D.C. 

4749. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 

4750. Add. Annotation :—Consd. Haskell v. Mar- 
low, [1928] 2 K. B. 46. 

4757. Add. Annotation :-——Refd. Haskell v. Marlow, 
[1928] 2 K. B. 45. 

4760a. Nhe keep in good & proper order & con- 

fon—Ornamental waters — Removal of 

ar —Among the covenants in a lease was 
one by which deft. covenanted at all times 
during the term to maintain, keep, & leave 
** all pleasure grounds,” lawns, walks, borders, 


are 


might be Bridge—W’ashed away 
RIDDIFORD, ETC. v. Tyee 


N. Z. L. R. 563.—N.Z. 


sy. To leave premises in original state 
-—Destruction by fcr Pitt let his 
house to deft. co. as liquor 


v, Forp 


the neceasary ohare gy 
suit their purpose, 
subsiat poure to pltf. at the ond of the lease in 
state. During the oe 
of the ease, one ‘night, in the a 
of a watchman, the Hquor store- Soon 
& the whole house were yed by 
fire lessor for 


general covenant. such as the ever’: 
a a leer would under the English law 
be liable for all damage anctuding one 
sues from fire, vee an er Indian 
Tranafer of hin ter Batoone "Act. Zs s, 108 3 (a). 
he is not. liable by 
the absence of proof that thatethe "are was 
one to his a ——EAasT 
ISTILLERIES MaTaras (iene 
Pp ah R. 61 Mad. “994.—IND. 


-}—S8tTaPLes & Co. 
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& shrubberies in good & proper order & 
condition. Included in the pleasure grounds 
were ornamental waters consisting of two 
Ronse & three lakes, which afforded boating 
trout fishing. Pitf. complained of various 
breaches of the above covenant, particularly 
in ns py of the accumulation of mud in 
the lodge lake & in a portion of the upper 
boat lake, thereby causing deterioration in 
the trout fishing, & required the lakes to be 
cleared of mud & weeds. Deft. had regu- 
larly cut the weeds in the lakes & kept in 
order the sluices & weirs, but repudiated 
liability to clean out any of the mud :-— 
Held: in order to comply with the covenant 
which was absolutely unqualified in terms, 
deft. was liable to remove so much of the mud 
in the lodge lake, & also in a specified portion 
of the upper boat lake, as would Jeave a 
sheet of water of not less than 2 feet 6 inches 
in depth throughout.—Horuick v. Scunry, 
[1927] 2 Oh. 150; 96 L. J. Ch. 429; 137 
L. T. 559; 71 Sol. Jo. 331. 
4768. Add. Annotation :-—Refd. Bean v. Flaxton 
R. D. ©. (1928), 1389 L. T. 320. 
4775. Add. Annotations :—Refd. Field v. Curnick, 
pezeye i B. 374; Marsden v. Heyes, [1927] 


4868. Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4869. Add. Annotation :—Gencrally, Refd. St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 

4879. Add. Annotation :—Distd. St. Anne's Well 
Brewery Co. v. Roberta (1928), 140 L. T. 1. 

4882a. -]—Defts. were the owners, but 
not the occupiers, of part of an ancient city 








wall, which also formed the back wall of an 
ancient inn owned by pltfs. The portion 
of the wall belonging dofts. collapsed, 
demolishing pltfs.’ inn:—Held: (1) the 
doctrine of Rylands v. Fletcher (1368), L. R. 
3 H. L. 330, had never been applied to affect 
the liability of an owner who was out of 
possession at the time when the injury took 
place; though defts. did not erect the wall, 
they took it over when they bought the 
property as the boundary & retaining wall 
for their property, & they were only using 
that property in the ordinary ways in which 
property is used, so that they were outside 
the authority of that case; (2) there was no 
reason to suppose that when they let the 
property to their tenant it was in a ruinous 
condition, or that in the exercise of a reason- 
able diligence they should have ascertained 
that it was in a ruinous condition; W& pltfs. 
failed to bring their case within the principle 
of Todd v. Flight, No. 4879, ante.--St. 
ANNE’S WELL Brewery Oo. v. Ropers 
(1928), 140 L. T. 1; 92 J. P. 180; 44 T. L. R. 
703; 26 L. G. KR. 688, 0. A. 

4883. Add. Annotation: —Refd. St. Anno’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4887. Add. Anotation :—Refid. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 

4889. Add. Annotation :—Refd. Morgan v. Liver- 
pool Corpn., [1927] 2 K. B. i831. 

4891. Add. Annotation :—As to (2) Refd. Fisher v. 
Walters (1926), 90 J. P. 195. 

4900. Add. Annotation :—Refd. Morgan v. Liver- 
pool Corpn., {1927} 2 Kh. BK. I3L. 

4908. ddd. Annotation :—Refd. Fisher v. Walters 
(1926), 90 J. P. 195. 


Part XI1X.—Waste. 


4932. Add. Annotation :—Apld. Marsden v. Heyes, 
(1927) 2 K. B. 1. 
4943. Add. Annotations :—As to (1) Consd. Stevens 


», Willing & (Co., [1920] W. oN. 53. Refd. 
Price v. Corpn. d’Knergie de Montmagny, 
[1027] A. C. 363. 


PART XVIII. pi ba 1 SUB-SECT.1.— house rented by pltf. from deft. thero oe W. RR. 10465 1 O. W.N, 
« (0). —_— ry 


vas u defective tr iaial which deft. 
© 


4887 iii. ———.]—Where a balcony undertook to rebuild. \d n li, -——- 
le the roof. Two property of deft., were let to W., who 


defective condition & was unsafe, & Months after pitf. hud invved into the 
: house & placed his chattels in it, the including an upstairs room to D. 


common to all the tenants was in a took to_ resh 


the landlord was notified of such 


also under- ~-- .}-Premisos, the 


different portions to erie th B; 


3) 
condition, but did not repair it, & house was burnt down & with it pltt.’s letting tu W. was within Rent Kestric- 
thereafter a tenant fell from the chattels. the undertaking to repair & tion Act, N. L., 1026 (c. 12). itt. @ 


balcony & was injured :—Held: the reshingle not 


having been fulfilled. district nurse, having visited 


landlord was Hable. —AMIN ov. Eprania The fire was caused by sparks from descended the atairs, & whilst taking the 
(1926), 47 N. L. R. 1.—8. AF. the chimney reaching the old shingles just step on to the ball tho floor gave 
td 


Deatelly.waried. dates of the d H 
Ks ~~ 4 pea ry warn Pans) © danger, -iTe 
PART XVIII. ards ce SUB-BECT. 2. sued in tort for the value of hischattels. contract on the statutory obligation 
: . —Held; doft. was properly held Hable. to repair implied in the edd 
i. —— ——. had carcino, The file roquiriug pny ser ay is tort. - = ex v. Donenry, (1923) 
td O88 'y imse repa pete a te o de oo @ 
which contained a gas heater used for expense of his landlord does not apply 
water for use in the 4) ment where the landlord acknowledges his 


& in the other apartments in the same 
ater wai undertaking & promises to fulfl it. — 4gg3 iu1.——.] -#eld: the lessen 


4900 {i. 
tenant of a furnished 


house. The heater was defective to By his 
the knowledge of the landlord. & duty of re 


ad re- Wel & pitf. received serious Injuries :~— 
: pltf. could not succeed either in 


or 


PART XIX. SECT. 2, SUB-SECT. 1.--A. 


enlar it & 


of @ canal-slip, by wing 
within # reasonable in other alterations, had not 


0 to an of burning gasfrom time: & neglect to do sv after 
@ ltf. : committed waste; tho permanent 
the beater female pitf. was seriously was nogluzence hegre lor oye 


burned :-—H 
Hable to 
heater was not part of the d 


repeated warnings 

: dlord was entitling pitf. to sue in tort.—AmMeLL charactor of the prope 

, for alt ALO f "514: not substantially altered, & thore was 

be ‘aot pas of t  demaseed San ie Se 1-1 Babe Ly okt ee no lows to the inheritunce.— HLNE v. 
was 


CARLING EXPorT BREWING & MANLTING 


& positive agree: =n J. ——- ——.} Where the owner GAO a DL. IL BBL: 63 OL. R 


premises, 

ment to keep it in , which gave of an hotel leased 

rise to an acta by the tenant for pitt, fell through 
for breach of contract verandah :—~Heid : 


the premises, & 


an @ 
pitt, was not PART XIX. BeCr SUB-SECT. 1-~ 


f n — 
MovuLpa (Alta.), a) 2 entitled to recover as against the 


HORNE v. 
D, L. R. 839 ; (1827) 1 W. W. 


owner, even if there were an cxpreas . 
CAN. covenant by him to make outside sa. Stones collected by to 


wauprove cullivation- Property ‘a -A 


ase aess eh ees ioe. : itt, to the 
Unless under repairs, as pitf. was eens NELLY  tcvant who, for the purpose of clearing 
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i. as 
taking to repair acknowledged.}—In a covenant.— 


Cases 4978a—5269a. 
4978a. Cutting down trees—Excepted from lease.] 5008. Add. Annotation :—Refd. Marsden v. Heyes 


4998. Add. 


— FosterR’s Cast (1585), Gouldsb. 1; 7 


E. R. 955 


4985. Add. Annotation :—Generally, Mentd. G. W. ! 


Ry. v. S.S. Mostyn, The Mostyn, [1928] 
A. O. 57. 


Annotation :—Consd. Marsden v. 


Heyes, [1927]2 K. B. 1. 


ENGLISH AND Empire Digest SUPPLEMENT. 


(1926), 96 L. J. K. B. 410. 


5006. Add. Annotation :—As to (2) Refd. Rye v. 


Purcell, [1926] 1 K. B. 


5016. Add. Annotation :—Consd. Haskell v. Mar- 


low, [1928] 2 K. B. 45. 


5050. Add. Annotations :—As to (1) Refd. Marsden 


v. Heyes, [1927]2 K. B.1. As to (2) Refd. 
Gottliffe v. Hdelston, [1930] 2 K. B. 378. 


Part XX.—Insurance and Damage by Fire. 


5069a. In named office ‘‘or in some other re- 


sponsible insurance office to be approved by 
the lessor ’’—Duty of lessor.|—A covenant 
by a lessee to insure the demised premises in 
the joint names of the lessee & the lessor 
in a named insurance office, ‘‘ or in some other 
responsible insurance office to be approved 
by the lessor,’’ does not confer upon the lessee 
an alternative to be exercised at his volition ; 
& under this covenant the lessee cannot 
properly tender an office which is not ap- 
proved by the lessor.—TREDEGAR v. HAR- 
woop, [1929] A. 0. 72; 97 L. J. Ch. 3923 
139 L. T. 642; 44 T. L. R. 790, H. L. 





5070a. Not to do anything to impose heavier 


insurance burden on premises—Obligation of 
lessor as to adjacent premises.|—-Lessees of 
factory premises for a term of twenty-one 
years covenanted to pay as additional rent 
such sums as the Jessors might expend in 
effecting or maintaining the insurance of the 
demised premises against fire, & not to do or 
suffer anything on the demised premises 
which would render payable an increased or 
extra premium for the insurance of the 
demised premises or other premises adjacent 
thereto. The lessors covenanted to keep the 
demised premises insured against fire & that 
the Jessees should have quiet enjoyment 


of them. Subsequently, the lessors let 
premises adjacent to the demised premises 
to another lessee, whose trade as a wood- 
worker rendered it impossible for the in- 
surance of the demised premises to be effected 
except at considerably increased premiums : 
—RHeld: (1) the lessors, by dealing with the 
adjoining premises in a way which was not 
unreasonable or unbusinesslike, which did 
not affect the originally demised premises 
physically & which had rendered it, not less 
easy or legal, but substantially more 
expensive to conduct on them the business 
for which they had been demised, had not so 
interfered with the purpose for which those 
remises had been demised as to have 
erogated from their own grant of them; 
(2) the covenant by the lessees not to do or 
suffer anything on the originally demised 
remises which would render payable an 
creased or extra premium for the insurance 
of those, or adjacent, premises did not 
a puedly put the lessors under a similar 
obligation with regard to their user of 
adjacent premises.—-O’CEDAR, LTp. v. SLOUGH 
TRADING Co., [1927] 2 K. B. 123; 96 L. J. 
K. B. 709; 187 L. T. 208; 43 T. L. R. 382. 


5075. Add. Annotation :—Refd. Tredegar v. Har- 


wood (1927), 44 T. L. R. 17 


Part XXI.——Assignment and Devolution of Leases. 


5157. Add. Annotation :—Generally, Mentd. Public 


Trustee v. Elder, (1926] Ch. 776. 


5192. Add. Annotation :—Refd. Chaplin v. Smith, 


(1926] 1 K. B. 108. 


5204. Add. Annotation :-—Refd. Roe v. Russell, 


[1928] 2 K. B. 117. 


5226. Add. Annotation :—Apld. Chaplin v. Smith, 


[1926] 1 K. B. 198. 


5229. Add. Annotation :—Refd. Wilkins v. Carlton 


Shoe Co. (1930), 94 J. P. 207. 


5239. Add. Annotation :—Refd. Roe v. Russell, 


[1928] 2 K. B. 117. 


5241. Add. Annotation :—Apld. Chaplin v. Smith, 


[1926] 1 K. B. 198. 


6269a. Effect of Landlord & Tenant Act, 1927 


(c. 36), s. 19 (1).]}—(1) Where a landlord, 


the land & rendering it more fit for 
cultivation, collects the stones there- 
from, has the property in the stones, 
& the landlord has no intcrest in them, 
& is Hable for their value if he disposes 
of them.-—LEWwis v. GODSON (1888), 
15 O. KR. 252.-—CAN. 

ab. Bushes cut along river-——Necessary 
Sor exercise of fishing rights.}—Vltf., by 
indenture under soal, leased to doft. 
for a torm of years, with the right to 
renew, pltf.’a land on the East River, 
G. County, for fishing purposes, with 
the right to enter & use the same in 
huch a way as might be necessary for 
fishing in said river. Damages claimed 
by pltf. were for cutting bushes along 
the bank of the river:—Held: the 
burden of proof was upon pltf., & the 
right to fish from the bank of the river 


involved the right to do such cutting 
as was necessary for that purpose.-— 
McKEEN *v. PATTILLO (1927), 59 
N. & R. 452.—CAN. 

sc. Cultivating waste land.)—A lessee 
who cultivates waste land of the 
colony is not to be presumed to have 
done so with the concurrence of his 
lessor, & for his benefit.—NEWMAN v. 
Gorr (1817), 1 Nad. L. R. 36.—NFLD. 


PART XX. SECT. 2, SUB-SECT. 2. 
5145 i. Under covenant to rebuild— 


of liability.}—DUNKELMAN Uv. 
Lister, [1927] 4 D. L. BR. 612; 61 
O. L. R. 89.—-CAN. 


PART XXI. SECT. 1, SUB-SECT. 2.-— 
B. (a) fii. 


sx. General rule.}—Unless there is 
1016 


a os ry Pap tne een of 
any portion of the demised property, & 
restraint upon alienation of tho Nomised 
premises does not prevent the aliena- 
tion of a portion. NHA v. SALVA- 
PORES eee (1926), I. L. R. 50 Mad. 


PART XXI. SECT. 1, SUB-SECT. 2.— 
D. (a) iv. 


sa. Hefusal to consent to assignment 
to foreign company.)}—Held : that the 
reason allegad for withholding consent 
was not adequate to prevent the with- 
holding of such consent being un- 
reasonable.—OBARLES ATKINS & Co., 
TxD: a ac [1928] 8. A. S. R. 
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who is also a brewer, consents to the assign- 
ment of the lease of a free public-house, but 
stipulates that, for the remainder of the 
term of the lease, the house shall be a tied 
house, such stipulation is a “fine” or 
benefit ‘‘ in the nature of a fine’’ within Law 
of yop ey Act, 1925 (c. 20), s. 144, 

(2) dlord & Tenant Act, 1927 (c. 36), 
s. 19 (1), does not apply to a breach of con- 
tract, which took place before the Act came 
into force.— GARDNER & Co, v. ConE, [1928] 
Ch. 965; 97 L. J. Ch. 491; 140 L. T. 72. 


5272. Add. Annotation :—Refd. Curtis Moffat v- 
Wheeler, [1929] 2 Ch. 224. 


5282. Add. Annotation :—-Distd. Farr v. Ginnings 
(1928), 44 T. L. R. 249. 


5282a. Covenant to repair.|—-Where a lease 
contains a covenant by the lessee to repair, 
& a provision that the lessor’s consent to an 
assignment by the lessee is not to be un- 
reasonably withheld, the mere fact that the 
lessee is committing a continuing breach of the 
covenant to repair docs not necessarily entitle 
the lessor to refuse his consent to an assign- 
ment, at all events where the amount of dis- 
repair is not very serious. —FARR v. GINNINGS 
(1928), 44'T. L. R. 249. 


5284. Add. Annotation :—Mentd. Lake v. Simmons 
(1926), 95 L. J. K. B. 586. | 


5286. Add. Annotation :—Dbtd. Tredegar v. Har- 
wood, [1929] A. C. 72. 


5295a. Stipulation converting free public- 








GARDNER & Co. 





house into tied house.] 
v. CONE, No. 5269a, ante. 

5298. Add. Annotation :—Apld. Gardner tv. Cone, 
[1928] Ch. 955. 

5810. Add. Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Oh. 224. 

5321. Add. Annolation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

5341. Add. Annotations :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. Mentd. Barnes v. 
ei a Developments, Ltd. [1930] 1 Ch. 


5361. Add. Annotation :—-Consd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 22-4. 

5367. Add. Annotation:—As to (2) Rofd. Re 
Griffiths, Jones ». Jenkins, [1926] Ch. 1007. 

5408. .ldd. cAnnotution: Mentd. Re Home & 
Colonial Insee. Co., [19380] EP Ch, 102. 

5450. Add. Annotations :—Consd. Dalton ov. 
Pickard (1911), [1926) 2 K. B. 545, n.; 
Richmond v. Savill, [1926] 2 K. B. 630. 

5454. Add, Annotation :—Apld. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 

5492. Add, Annolation :—-Refd. Liggett (Liver- 
pool) v. Barclays Bank (1927), 137 1. T. 443. 

5494. Add. Annotation: -Apld. Taylor v. 'Twin- 
berrow, [1980] 2 KB. B. 16. 

5508. Add. Annotation :—-Refd. Akt. Dampskibs 
Steinstad v. Pearson (1927 1387 L. T. 533. 

5636. Add. Annotafion: - As to (1) Consd. Ne 
reer Motor Co., Harp. Chaplin, [1928] 
Ch. 105. 


Part XXIl.—Assignment and Devolution of Reversion. 


5698. Add. Annotation : -Refd. Grant v. Pdmond- 
son, [1980] 2 Ch. 245. 

5701. Add. Annotation :—Refd. Rye v. Purcell, 
(1926] 1 K. B. 446. 

5714. Add. Annotation :—Consd. Rye v. Purcell, 
(1926] 1 K. B. 446. 


5725. Add. Annotation :—Refd. Booth v. Thomas, 
[1926] Ch. 397. 

6787. Add. Annotation :—Apld. Rye v. Purcell, 
[1926] 1 K. LB. 446. 

5755. .1dd. Annotation :- Generally, Mentd, Flex- 
man uv. Corbett, [10380] L Ch. 672. 


Part XXIIl.—Notice to Quit. 


5788a. ——-.|-— DoE d. AUSTIN v. COWDEROY (1837), 
1 Jur. 793. 


ore 


PART XXI. SECT. 10, SUB-SECT. 1.--B. 


5463 i. Express covenant by 
lessee for payment.}—Where a lease 
contains an express covenant to pay 
rent, the lessee continucs Mable on his CAN 
covenant, although the lease is assigned . 
over.— MCCROHAN t. EDWARDS ( ) 


{1937) 1D. Lb. R. 490 (1927) 
. W. R. 9.— CAN. 


PART XXIIL. SECT. 1, SUB-SECT. 3. 


am. Lease aubjcct to lundlord’s right 
to seli-——Whether term determined 
gale.}-—-A lease reserved to the landlor 
the right to sell the land at any time, 
but the lessee shall have the right 
to reap any crop he has sown ” :-— 
Heid: this clause did not sufficiently 
rovide that on 4 sale the term would 
be determined ipso facto; but, at the 


to dete 





——ERNEWEIN v, 


of tenuncy.}-—In 


peed not noco 


in each case, to 


5796. Add. Annotations: 





most, only 1vserved the right to sell 
c the term, & unequivocal 
notice of determination had to be 

WrELOH i 
W. W. R. 265; 22 Sask. L. R. 


PART XXIII. SECT. 2, SUB-SECT 1. 


so. Must be reasonable-—-Nut neces- 
sartly determining lcase at end of yar 
the caso of a lease 
not governed by Transfer of Propert 
Act, 1882, s. 106, the notice to quit 
esarily dctermine the 
lease at the end of tho year of the 
tenancy, but it must be reasonable 
It is, however, fur the final ct. of fact, 
determine what is 
reasonable notice.—_-DaMODAK PRASAD 


TyuwaRr v. Lacum I 
(1928), I. L. R. q Pat. 496.—IND. 


Refd. Roe v. Kussell, 
(1928] 2 K. B. 117. Mentd. Lovibond J. 
& Sons v. Vincent, [1929] 1 K. B. 687. 


totes ostnacnnmnmaamnantecnnainie 


PART XXIII. ent 2, SUB-6ECT. 3.— 


6817 if. -)~In the case of a 
rural tenancy from Al to yoar a 
year’s notice to quit is not neccssary, 
u reasonable notice only befng required. 
Notice given in Jan. to quit at the end 
of the following June is ressouable.—— 
TSBHABALALA v. VAN DER MER 
(1996), 47 N. L. R. 75.—B8. AF. 
{ 


ven. 
1928) 2 
52 a 





6819 i. - - .J- Where a tenancy 
from yoar to Cae! is created by express 
there is no spocial 

stipulation providing for its termina- 
tlun, or where such a tenancy fa 
liuplied by law, a notice to quit in 
order to bo sufficient must be a balf- 
year’s botice expiring at the end of the 
first or some other year of tenancy.— 
WaLKEK v. ORAM pAlte-) j ayy 3 
D. L. R. 734; 1 W. W. BR. 876.—CAN. 


agreement, 


2RASAD SINGH 
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Cases 5888—681$a. ENGLISH AND Emptre Digest SUPPLEMENT. 
5979. After this case add :— 


5888. After this case add :— 











.}—See, now, Law of Pro- 

perty Act, 1925 (c. 20), s. 61.” 

5840. Add. Annotation :—Distd. & N.F. Newman 
v. Slade, [1926] 2 K. B. 328. 

5841. Add. Citations :—-05 L. J. K. B. 894; 135 
L. T. 640; 42 T. L. R. 607. 

5866. Add. Annotation :-—As to (2) Apld. Newman 
v. Slade, [1926] 2 K. B. 328. 


‘* See, now, Law of Property Act, 1925 (c. 20), 
s. 140 (1), (2); Law of Property (Amendment) 
Act, 1926 (c. 11), s. 2.” 


5980. Add. Citation :—~95 L. J. Ch. 49. 


5996. Add. Annotation :—Refd. Taylor v. Twin- 


berrow, [1930] 2 K. B. 16. 


6065. Add. Annotation :—Refd. Wilkins v. Carlton 


Shoe Co. (1930), 04 J. P. 207. 


Part XXIV.—Determination of Ter 


6085. 1dd. Annotation :— Generally, Mentd. Wil- 
kins v. Carlton Shoe Co. (1930), 94 J. P. 207. 
6138. Add. Annotation :— Mentd. Flexman v. Cor- 


bett, [1930] 1 Ch. 672. 


6144. Add. Annotations :—As to (1) Distd. Turner 
v. Watts (1928), 188 L. T. 680. As to (2) Consd. 
Turner v. Watis (1927), 44 T. lL. R. 105. 

6192. Add. Annotation :—Consd. 


Savill, [1926] 2 K. B. 630. 


6231. Add. Annotation :-—Consd. 


Savill, [1926] 2 K. B. 630. 


6285. .idd. Annotation :—Apld. Fairclough (T. M.) 
& Sons, Ltd. v. Berliner (1930), 74 Sol. Jo. 


755. 


6307a. —-- Agreement by tenant to pay arrears 


PL RC RRS Sk 


PART XXIII. saa 2, SUB-SECT. 3.— 


5837 iv. —-— ——- Where tenant held 
over after termination of tenancy.)— 
A weekly tenant, who, aftor the 
termination of hig tenancy, holds over 
with the consent of his landlord, with- 
out any agreement other than that 
impliod by law from the continuanco 
in possession & acceptance of a weekly 
rent, continues to hold as a weekly 
tenant & is not entitled to one month’s 
notice under Conveyancing Act, 1910, 
8. 12%, for tho determination of such 
tenancy.——-BURNHAM ¥. CARROLL Mus- 
GROVE THEATRES, Lrp. & VICTORIA 
AROADE, LIN. wort ,2835.R.N. 5S. W. 
169; 45 N.S. W. W.N. 23; affd., 41 
«q L. ii. 540.-—AUSB., 

5837 v. ———— Week's rent pay- 
able in advance in arrear.)—-Where in 
n weekly tenancy of a dwelling-house, 
thore being no tinding as to the area 
of the premises, it appeered that the 
rent was payable weekly in advance, & 
that, at the date of the servieo of notico 
to quit, a week’s rent in advance was 
owing :-—-Held: the tenant was not 
entitled to tho statutory notice of at 
Joast 28 days prescribed by Fair Rents 
Act. of 1920, 8s. 14, in the case of a 
lessee who duly pays the rent of tho 
dwelling-house leased by him & other- 
wise porforms the conditions of his 
lease.—-INNES v. ARUNDELL, Hx yp. 
oe (1928), 22 Q. J. P. 83.— 


5840 1. What amounts to week's 
noticse.}—In order that a weekly 
tenancy may be determined by a notice 
to quits the notice must be one which 
expires at the end of a, periodic week 
from the commencement of the 
tenancy.—How wv. MaNnsFirip, [1923] 
N. 2. L. R. 91.—N.Z. 

NapEavu, Harr v, Hanson (Alta.), 
1927} 2 Ww. Ww. R. 818.—CAN. 


PART XXHII1. seach 5, SUB-SECT. 1. — 


Bf. Whether demand for possession 
may be rtacluded.}~A notice of deter- 
nunation of a lease & a demand for 
possession may be contained in the 











premises 


Richmond v. 


of rent & give up possession.|-—The rent of 

eing 
obtained judgment against the tenant for 
possession of the premises. 
a document was signed by the tenant, which 
provided that, if the landlord would with- 
hold the writ of possession, the tenant would 
pay the rent & give up possession of the 

remises at the end of the quarter :—-Held : 


in arrear, the landlord 


Subsequently 


he document was not inconsistent with the 


Richmond v. 


tenant’s right to obtain relief against for- 


feiture under Jud. (Consolidation) Act, 1925 


(c. 49), s. 46.—NANCE v. Naytor, [1928] 
1K. B. 263; 97 L. J. K. B, 39; 138 L. T. 166; 


44T.L. R. 11,0. A. 





6315a. 





same document.— HERNEWEIN v. WELCH 
[1928] 4 D. L. R. 498; [1928] 2 
WwW. W. R. 628.—CAN. 


PART XXII ane 5, SUB-SECT. 1.— 


6945 ii. S. P. SANDISON v. ONDER OF 
ales (Alta.), [1927] 2 D. L. R. 1024.— 


PART XXII. ott 6, SUB-SECT. 1.— 


1 i. Lessor after agreement to sell 
leased land.J—The fact that a landlord 
had agreed to sell the leased land to a 
third party did not rendor Landlord 
& Tenant Act, R. 8S. 8. 1920, c. £60, 
inapplicable. He had tho right under 
the terms of the lease to terminate 
it upon such a sale.—HERNEWRIN & 
WELCH, [1928] 4 D.L. R. 498; (1928) 
2 W. W. R. 628.—CAN. 


PART XXIII. SECT. 6, SUB-SECT, 2. 


6994 ii. — — -}+—In the vase of 
pint tenants, each is intended to be 
ound, & it has long been decided that 
service of notice to quit upon one joint 
tenant is prima facie ovidence that it 
has reached the other joint tenants.— 
ODORDOJA v. AJITUDDIN SARKAR 
(1929), I. L. R. 57 Cale. 10.—IND. 


PART XXIV. ee 1 pup ecr 2.— 


sa. Express right of non-payment for 
five daye—Terms of lease misunder- 
stood by lessee.j}—Upon an application 
for ejectment, the lessees set up the 
answer that they had mistaken the 
terms of the lease & were under the 
impression that the terms were 
to those of a previous lease, which 

ve thom seven days’ grace to pay 
he arrear rent :—Held: as the pro- 
ving only five days’ 
unambiguous, the 
answer was no defence.—ILLING 9°. 
regal & Manne (1925), 46 N. L. R. 





PART XXIV. SECT. 1, SUB-SECT. 3. 


eb. Power given to lessor to cancel 
breach of covenant to pay 
rent—Afler giving notice to tenant— 
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——— On payment of rent—How rent 


ore 


Sufficiency of notice.)--A wharfside 
site in the B. Harbour, E. London, 
had been leased to applt. by the Union 
of S. Africa, who was the owner of the 
site, & an action for ojectment had been 
brought by the S. African Rys. & 
Harbours. Olause 2 of the lease of the 
site pevtee that ‘‘ should the lessecs 
fail to pay the said rental on the day 
on which the same shall fall due, the 
administration, after posting written 
notice to the lessee’s address, & receiving 
no payment within a further period of 
fourteen days, shall have the i ah to 
cancel this lease. The rent be ng in 
arrear the administration purported to 
give the notice required by clause 2 
of the lease & thereafter to cancel the 
lease :—Held: a written notice to the 
effect that the rent was in arrear & 
calling upon the lessee to pay the samo 
within 14 days from date was a sufficient 
compliance with the clause.— WINTER 
v. §. AFRICAN Rys. & HARBOURS, 
{1929] App. D. 100.—S. AF 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
B. (b) i. 


6221 i. Re-letting—To new tenant.)~— 
When following notice of forfeiture of 
pltf.’s lease the lessor executed a lease 
of the same pre to another lessee : 
—RHeld: there had been an effectual 
re-entry.— WINTER v. APILANO 
earn. Goats hen ra “aha Roar 
v ng, iL. RK. : 

1 . fy. R. 811; 38 B, Cc. R. for 


PART XXIV. SECT. 1, SUB-BECT. 4.— 
G. (0) i. 


6308 xiv. ——~—.}—GoRDON v. WIL- 
HEtIM (Sask.), [1936] 4 D. L. R. 1042 ; 
rieg6) 3 Ww. ¥F R. 641.-—CAN. 

PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) i. 


6322 vili, ———.}—Where a grant of 
land to the congregation of S. provided 
that if the congregation should become 
united with any other congregation or 
Grlspeninae conenation “the grant 

e ent co on, 
should become absolutely null & void, 
& @ power of re-entry was reserved to 
the grantor, & the grantor served a 


Vol. XXXI.—Landlord and Tenant. 


caloulated.|—Don d. Harcourt v. Roz (18] 
4 Taunt. 888; 128 E.R. 579. ae 


aa person on premises.|—-Where a notice 


to the lessee is left with a person 
on the premises, & there are reasonable 
grounds for supposing that that person will 
pass it on to the lessee, the service is good 
within Law of Property Act, 1925 (c. 20), 
8. 196 (3).—CANNON Brewery Co., Lp. v. 
SicnaL Pruss, Lrp. (1928), 139 L. T. 384; 
44 T. L. R. 486; 72 Sol. Jo. 285. 


6356. Add. Annotations :—Refd. Fyeld v. Curnick, 


pee 2 K. B. 874; Marsden v. Heyes, [1927] 


* ® a 


6358. a Annotations :—Apld. Sedgwick, Collins 
v 


- Rossia Insce. of Petrograd (1926), 186 L. T. 
72, Refd. Employers’ Liability Assce. Corpn. 
v. Sedgwick, Oollins, [1927] A. O. 95. 


6861a. Joint tenants—Application by one.}- In 


the case of joint lessees Law of Property Act, 
1925 (c. 20), s. 146 (2), does not enable the 
ct., on the application of one of them alone, 
to grant relief against forfeiture for breach of 
covenant.— -BERLINER v. FatuscLouan (‘T. M.) 
& Sons. Lrp., FarrcLovert (T. M.) & ip nsans 
Lrp, v. BERLINGER (1930), 47 T. L. R.4; 74 
Sol. Jo. 703; sub nom. FaAtncLouGnH (T. M.) 


& Sons, Lrp. v. BERLINER, 74 Sol. Jo. 755. 
6888. Add. Annotation :~~Refd. Tredegar v. Har- 
wood (1928), 97 L. J. Ch. 392. 


6391. Add. Annotation :—As to (2) Refd. Re 
Griffiths, Jones v. Jenkins, [1926] Ch. 1007. 


6893. Add Annotation :—Apld. Chaplin v. Smith, 


[1926] 1 K. B. 198. 


6485. Add. 
Avgherino, [1927] 2 Oh. 88. 


Annotation :—Mentd. 


Busby v. 


6528. Add. Annotation: —As to (1) & (2) Refd. 
Barratt v. Richardson & Cresswell, [1930] 


1 K. B. 686 


6558. Add. Annotation :—Consd. 
(1928), 97 L. J. K. B. 403. 


6578. Add. Annotations : —Apld. 


notice demanding possession on tho 
und that the grant had become null 
void by reason of the union of the 
vongregations of C. 8. :—~Ji cid + 
a sufficient notice was a condition 
recedent to enforcing the forfeiture, 
the notice givon waa not sufficient. — 


PART XXIV. SECT. 1, SUB-SECT. 4.— 
D. (a) il. 


63341. Particulars of breach—Must be 
precise—Covenant to sell only goods 
aut by lessor.}—GORDON 4. 
WILHELM (Sask.), [1926] 4 D. L. R. 


PART XXIV. sae i, SUB-SECT. 4.— 
» (@). 


6396 {. Breaches ercluded from reltef— 
bankru — Lease of 


lucensed house & premises. }~ 

Held: a lease of a licensed house & 
premises, with the out-offices, yard & 
garden & two smal) dwelling-houses 
at the rear was oe lease of “a house 
used or intended to be used as a public- 


house or a beershop”’ within Con 
veyancing Act, 1892, s. 2 ee (ce), a8 
the inclusion of the two small dwelling- 


houses in the lease did not exclude it 
from the sub-section.—Re Drew, 
(1929) I. R. 504.- IR. 


- a). e 
eee tS eC pean 
ot, 'y gooda—Landlord offering 
supply goods afler serving notice of 


Turner v. Watts 


Turner v. Watts 


breach of covenant—No_ waiver.|}-—he 
JaCKSON (J. B.), Lrp. & Gerras, [1926] 


Cases 6315a—6036a. 


(1927), 44 T. L. R. 105. Refd. Turner v. 
Watts (1928), 188 LL. T. 680. 


Pearce, Associated Paper Mills v. Barnes 
(1926), 95 L. J. Ch. 487; Smith »v. Wood, 
[1929) 1 Oh. 14, 


6636a. Substitution of licence or tenancy at will 


under purchase agreement—Rescission of 
agreement.]} eat an agreement in writing 
dated Aug. 28, 1926, deft., the weekly tenant 
of a house to which Rent Restriction Acts 
applied, agreed to buy it from pltf., the 
landlord, for £900. The agreement provided 
that deft. acknowledged owing pltf. £63 10s. 
arrears of rent, & that pltf. would accept £50 
in settlement; that, until certain mtges. had 
been transferred from pie to deft., pltf 
should remain in absolute ownership of the 
premises; & that, until completion of the 
conveyance, deft., who was to remain in 
possession, should pay to pltf. interest on the 
£950 at the rate of 6 per cont. with interest 
on interest dating from Sept. 1, 1926. Deft. 
also agreed to pay certain deposits, pltf., 
on failure of such payments, to be entitled 
to rescind the agreement & onter into pos- 
session of the house. Deft. agreod to main- 
tain the house in a good state of repair & to 
pay rates, taxes, & insurance. On Feb. 27, 
1927, pitf. rescinded tho agreement under 
the powers reserved in it, but deft. refused 
to give him possession of the house :- -Held : 
(1) the effect of the agreement, as indicating 
the intention of the parties, was to determine 
the weekly tenancy, & to substitute for it 
either a licence or a tenancy at will, which, in 
its turn, was revoked or determined by the 
rescission Of the purchase agreement, & deft. 
had no contractual right to resist the claim 
for possession; (2) deft. was not protected 
by Rent Restriction Acts, because after 
Aug. 28, 1926, deft. remained in possession 
of the house by virtue of the contract of 
purchase, & not as a statutory tenant, & 


a document dated Sopt. 17, 1027, 
which recited their lease & default in 


2).L. R. 721; 580.1, R. 564.—CAN. payracat of rent & taxes, & witnessed 


PART XXIV. re 1 RUB SEC? 5. 


6455 xx. - .] 
Toe (N. S.), (1929 
CAN. 


PART XXIV. oes ay SUB-SECT. 5. Toe 


° 


6517 i. Where ineufficient distreas on 
premises.} ~-In an action to recover 
possession of premuises under a lease pio- 
viding for forfeiture for non-payment 
of rint .- -Held : the lessor maust prove 
that he has distrained, 
sufficient distress was to be found on 
the premises countervailing the rent ; 
é& sn insufficient distress Is not a 
waiver of the right of re-cntry. ~ 
ie arts v. JOHNSTON (1801), 8 Nfld. 
L. B., 494.—NFLD, 


PART XXIV. At 2, SUB-SECT. 2. ~ 
. (a). 

6573 |. Form of words.}-~Vitf., the 

of which defts. os 

@ part, sought by 

this action to eject them. Defts. 

he t to remain, having ing 


owner of a Outlay 


enblessees, occup. 
claimed t 


accepted, as they alleged, an option 
for « continuance of their tcnancy, 
provided for in their subleas:. Geforce 
aie became the owner of the buildiv 
wR & lesnees 


r Oo, t 
building, whose 


were, executed in favour of their land- 
lords the then owners of the building, 
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REIN OG. ULAT- 


( 
{4D LL. R. 69s. 


of the who 
subtenants defta ing heirs o 


bat thes, culled in the document tho 
* rolcugors,’’ abandoned all their rights, 
pre ener & honefits uwoder the iease 
released & yuitted claim unto the 
landlords, called the * releusecs ’’ all 
thelr right, tith, & claim under the 
jease, upon the understanding & agree- 
ment that the releasees did not by or 
under the document or by any subse- 
quent acts in taking possession of or 
ealing with the prenuses, asHUiTiC any 
responsibiity tu tho releasors or any 
one claiming under them in respect of 
the lease :- /leld: this document was 
a surrender & not merely ovidence of a 
forfeiture, Cucayoov. CUWAMANDY A 
sone, (10490] 2 ff. I. . 700, 63 
Y). L. It. 495. --CAN. 


PART XXIV. SECT. 2, SUB-SECT. 3.— 
B, (b) 1. 


sd. Agreement acted on by partics.|] ~ 
The renunclation of an existing lease 
by the tenant, & the grant of a new 
lease by tho landlord, can be inferred 
from a written obhguation on the part 
of the landlord to grant a new lease 
followed by actings of parties umount- 
to ret interventus by possession 
on the part of the tenant, not only 
where the landlerd la a fee-simple 
proprictor, but also where be ts an heir 
. of entail in poss ssion; & a lease so 
‘a constituted is biuding upon sucee: d- 
f entail.—CaMPBELTOW NV 

CoaL Co. v. ARGYLL (DUKB), [1926] 
S. Cc. 126.—8COT. 


& that no 


Cases 6636a—6848. 


under that contract she was either a licensee 
or a tenant at will, & after its rescission, if 
she had been a licensee, she was not a tenant 
who had held over under the Acts, & if she 
had been a tenant at will, her tenancy had 
been at no rent, &, by Increase of Rent & 
Mtge. Interest (Restrictions) Act, 1920 
(c. 17), s. 12 (7), it must be ignored, with the 
result that the house was to be treated as 
untenanted & pltf. had an unrestricted right 
to recover possession of it; (3) the rescission 
of the purchase agreement did not deprive 
pltf. of his right to the arrears of rent which 
had accrued due to him before the agreement 
was made, but it did destroy deft.’s right to 
enforce the agreement with pltf. to accept a 
less sum than that which was in fact owing.— 
TURNER v. Watts (1927), 97 L. J. K. B. 92; 
44 7. L. R. 105; 26 L. G. R. 78, D. C. 
A ffd. (1928), 97L. J. K.B. 403; 188 1. T. 680; 
92 J. P. 118; 44 T. L. R. 337 ; 26 L. G. RB. 
261,C. A 

6656. Add. Annotation :—Refd. Metcalfe v. Boyce, 
{1927} 1 K. B. 758. 

6674a. - -—.|—- In 1910, deft., a county police 
constable, became quarterly tenant of a 
house. In 1912 the county police authority, 
which had till then made a grant in aid of 
the rent of houses occupied by police con- 
stables, decided that for the future the chief 
constable should be the tenant of those 
houses, that the constables should occupy 
them as servants, that the chief constable 
should pay all rent, rates & taxes, & that a 
deduction should be made in respect thereof 
from the men’s pay. Deft. knew of, & made 
no demur to, this arrangement, but no 
express notice ‘to determine his tenancy was 
given. From 1912 onwards the demands for 
rent were sent to deft., addressed to the 
county authority. These deft. took to 
the police office, received the full amount 
due, & paid it at the estate office of the 
landlord, being given a receipt acknow- 
ledging payment by the county authority, 
which receipt he sent to the county treasurer. 
No demands for rates & taxes were made to 
deft. This course of business continued for 
fourteen years, deft. continuing to occupy 
the house & his name remaining on the 
estate books as tenant. There was no 
written surrender or assignment of the 
tenancy :—Held: (1) there was evidence 
from which the inferences of fact could be 
drawn that in 1912 deft. agreed with the 
landlord that he would forthwith surrender 
his tenancy, that the landlord agreed with 
deft. to accept the surrender & accept the 
chief constable as his tenant, & that the deft. 
would in future occupy the house as a 
servant of the chief constable & not as a 


PART XXIV. SECT. 2, SUB-SECT.3.— N.S 
GC. (b) i, pi. .}—Held 

———, }}— LE oped v. WIELAND 

(1862), 4 tR.. &G. 71, 0.—CAN. 


PART XXIV. Beg oe SUB-SECT. 3.— 


were ambigu 


6688 j .}--PETROPOLIS t. 
CLARKE, [1928] 1b. L. R. 1012; 60 O&«; L. R. 


5. R. 22.—CAN. 


‘ retention of the 
hove & advertising the house for rent 
ous acts; 
upon the evidence, referable to the 
lessor’s promise to try to rent the house, 


surrender.——-GREEN , TRESS (1927), 60 
151.-——-CAN. 


ENGLISH AND Empire Digest SurPLEMENT. 


tenant, & on those facts there had been a 
surrender of the tenancy by operation of law ; 
(2) deft. was in the circumstances estopped 
from denying that he had surrendered or 
assigned the tenancy.—METCALFE v. BoYce, 
(1987) 1 K. B. 758; 96 L. J. K. B. 376; 1386 
ee 606; 91 J. P. 55; 43 T. L. R. 149, 

6715. Add. Annotations :—Consd. Metcalfe v. Boyce, 
[1927] 1 K.B. 758. Mentd. Layzell v. Thomp- 
son (1927), 187 L. T. 106; Bournemouth- 
Swanage Motor Road & Ferry Co. v. Harvey 
& Sons, [1929] 1 Ch. 686. 

6785. Add. Annotation :—Distd. 
berrow, [1930] 2 K. B. 16. 

6787. Add. Annotation :—Refd. Taylor v. Twin- 
berrow, [1930] 2 K. B. 16. 

6762. Add. Annotations :——Consd. Dalton v. 
Pickard (1911), [1926] 2 K. B. 545, n.; 
Richmond v. Savill, [1926] 2 K. B. 530. 

6764. Add. Annoiation :—As to (2) scones Rich- 
mond v. Savill, [1926] 2K. B. 6 

6765a. 
78 Sol. Jo. 168. 

6766. Add. Annotation :—Consd. Richmond v. 
Savill, [1926] 2 K. B. 580. 

6767. Add. Citations: —95 L. J. K. B. 1052, n.; 
136 L. T. 21, n. 

Add. Annotation :—Consd. 
Savill, [1926] 2 K. B. 630. 
i Dead :—95 L. J. K. B. 1042; 136 


Taylor v. Twin- 








Richmond  v. 


6834. Add. Annotation :—Mentd. Blay v. Pollard 
& Morris, [1930] 1 K. B. 628. 


6837. Add. Annotation :—Folld. Simons v. Associ- 
ated Furnishers, Ltd. (1930), 47 T. L. R. 118. 


6838a. Performance of covenants between giving 
notice & expiry of notice—Validity.}—By a 
clause in a lease made in 1925 power was 
given to the lessees to determine the lease 
at certain periods on giving six months’ 
notice if they ‘‘ shall up to the time of such 
determination pay the rent & perform... 
the covenants . . . without prejudice to the 
remedies of cither party against the other in 
respect of any antecedent breach of cove- 
nant ” :—Held: the notice to determine was 
effective if at the expiration of it the cove- 
nants had been complied with though at the 
date of giving the notice the covenants 
not been performed.—SIMONS v. ASSOCIATED 
FURNISHERS, Lrp. (1930), 47 T. L. R. 118. 

6848. Add. Annotation :—Refd. Morris v. Harris, 
[1927] A. O. 252. 


Sect. 11.—RIGHT OF TENANT TO COMPENSA- 
TION FOR IMPROVEMENTS AND GOODWILL. 


See Part IX., Sect. 5, ante, p. 1005. 


PART XXIV. ene 8, SUB-SECT. 1.— 


1 il. ——.}+—-DALYE v. ROBERT- 
san ar 860), 19 19 U. ©. R. 411.-eCAN. 


PART XXIV. SECT. 6. 


they were, 


& did not show an acceptance of a sa. Forfeiture clause—Objcct of.}— 
ee ETc. (1928), 66 Que. & Cc. 
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Cases 6925—7087. 


Part XXV.—Delivery and Recovery of Possession. 


6925. Add. Annotation :—As to (1) Refd. Marsden 


v. Heyes, [1927] 2 K. B. 1. 
6980a., 





Sol. Jo. 235. 


Value of premises during period 
of dispossession—-Holding over 
tenant.j—-Crry TaiLors, Lrp. v. BARDER, 
Crry_ Taitors, Lrp. v. RoGers (1929), 73 


by sub- 


It was also provided that, if the mtgor. 
made default in gp leon eae under the deed, 
the mtgees. migh 

days’ notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulted & the mtgees. served on him a 
notice to quit. 


give to the mtgor. seven 


The mtgor. refused to give 


6945. z ion -— up possession :—Held: the term or interest 
Add. Annotation :—Mentd. Anchor Trust Co. of the pibgde. vin the ancreaned apoperts 


had been ‘‘ duly determined by a legal notice 


v. Bell, [1926] Oh. 805. 
6955a. ——— 
L. T. Jo. 399, D. C. 





6957a. ——— Determination of tenancy by notice to 
quit ‘‘or otherwise ’’—Mortgagor attorning 
tenant—Provision for notice in mortgage 
deed.}—-A mtge. deed contained a clause by 
the mtgor. attorned tenant from year 
to year to the mtgees. at a nominal rent. 


whic 


-}-—-SMITH v. HUGHES (1930), 169 to 


uit or otherwise ’’’ within above Act, 


&, therefore, justices had power to issue a 


583 ; 


warrant to givo possession of the 
to the mtgees.—-DUDLEY & District BENEFIT 
BUILDING SOCIETY v. 
K. B. 105; 
93 J. P. 186; 
L. G. R. 448, D.C. 


roperty 


(iorDON, [1929} 2 
98 L. J. K. B. 486; 142 b. TT. 
45 T. L. R. 424; 27 


Part XXVII—Rent and Mortgage Restriction Acts. 


7027a. ——_- —— Notwithstanding tenant ceasing 
personally to reside on premises—-Members of 
tenant’s family residing on premises.|—-Krerr- 
MAN v. VIDOFSKY (1927), 438 T. L. R. 335, 


D. C. 


7082. Add. Annotations :—Refd. Roe v. Russell, 
{1928} 2 K. B. 117; lloyd v. Cook, Goudge 
v. Broughton, Simson v. Miatt, Bartram »v. 
Tike Barker v. Hutson, [1929] 1 K. B. 


7036. Add. Annotations :—As to (2) Apprvd. Lloyd 


Se eaeaneeeeerennnennt 


PART XXV. SECT. 2. 


6916 i. Grounds for interference by 
court.}—Where, follow a& dispute, 
a settlement was made, by which the 
tenant was to quit the premiser, & the 
tenant vacated accordingly :—Held : 
the tenant’s claim for damages for 
eviction & to set aside the agreement 
for settlement should be dismissed, 
as the tenant was not at such a dis- 
advantage with the landlord us to call 
for the intervention of the ct. for his 

rotection, & he must stand by the 

argain he made.—McKay % SEX- 
SMITH (1914), 29 W. I. R. 210; 26 
L. ° 986.—CAN. 


q i. Tenant holding over & paying 
reni— Subsequent non-payment of rent.) 
-~—Kjectment lies for non-peyment of 
rent under Consol. Stat., c. 83, 8. 19, 
where thetenant continues in possession 
& pays rent after the expiration of the 
lease. — Dor d. IDEVERER v, Rox (1888), 
27 N. B. R. 494.--CAN. 


PART XXV. sed SUB-SECT. 2.— 


ce i, —— When applicable—Not to 
land purchased at tax sale.) —-FYuRRI v. 
BUREE, [1937 4vD.L. R. 445; (1924)3 
WwW. Ww. * 328; 19 Sask. L. R 23.— 


eee Bey pee chaee wader 
agreement for sale—No assignment of 
lease. y— Ke Bercren & Morr, {(1924] 
1D. L. R. 499; [1994] 1 W. W. R. 494; 
18 Sask. L, R. 290.—CAN. 
Oo yee Ondine ie Be 
na er - 
Cc. ’ an overho 
Ps is competent for & the duty of the 
county ct. ju to determine the 
question of tenancy & the termination 





~ panama! 





of it; & he may do so on conflicting 
evidence.— TUFTS v. THOMSON, [1929] 
1D L. R. 896; 1 W. W. ih. $295 38 
Man. L. I. 51; affg., (1928) 3 W. W. &. 
666. CAN. 

fi. —— Apneal—Order by fudge in 
chambera.J—No appeal lies to the Ct. of 
Appeal from an order mado by a judge 
of the K. B. in chambers, on an appeal 
to him from an order made by a district 
ct. judge on an application under 
Landlord & Tenant Act for a writ of 
pam hcgellag re tga Trust Co. v. 
SOHULTZ (Sask.), (1926}) 4 D. L. I. 


f ii. ——— Proceedings for—Whether 
applicable in involved case.) --Pitf. sold 
a property in Vancouver to dofts. 
under agreement tur sale for $40,000. 
befts. went into possession & aftor 
paying $21,000 were in default. The 
parties then entered into ao further 
agreement whereby the option to 
purchase was still in force, but tho 
payments to be made were cxpressed 

Trent. After making further pay- 
ments amounting to $2,500, defts. 
were again in de: t, & pltf. applied 
for & obtained a writ of possession 
under the overholding sections of 
Landlord & Tenant Act: —Held: in 
a case so involved & in which if action 
had been brought relief against for- 
feiture ht be considered, the 

ord & Tenant Act 
invoked did not apply; summary 
remedy should not be invoked cxcept 
the o relationship 
of landlord & tenant.— Ray v. RuBY 
Hovu, [1928] 1 D. L. HK. 177; 39 
B. Cc. RK. 128.—-CAN. 

f ili. ——- Injunction against enforce- 
ment of-—Action pene to aaceine 
construction of lease.}-—-WEICH t. KRNE- 
WEIN, (1928} 3 W. Wy. R. 20.—CAN. 
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v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v, Hutson, 
[1929] 1 K. B. 108. 
[1926] 1 K. B. 460. 


7087. Add. Citation :-—24 I. G. R. 821. 
Add Annotations :—As to (1) Dbtd. Brooks v. 
Liffen, [1928] 2 K. LB. 347. 
Jook, Goudge v. Broughton, Simson v. Miatt, 
Bartram v. 
1 K. B. 108. 


Refd. Catto v. Curry, 


Apprvd. Lloyd ». 


rown, Barker v. Hutson, [1929) 
Apld. Ratkinsky v. Jacobs, 


Re er rer nmeing met oe 


q I. -~— Based on wrong derision— 
Irregularities in procecdings-~—Validtty 
uf order.) The fact that suromary 
proceedings under Landlords & Tenanta 
Act were not ontitled in the ct., as 
provided by soct. 21 of the Act, & the 
fact that the papers wore not served 
aH provided in sect. 16 thervof, are 
irregularities which cannot be attacked 
except In tho prosecdings themselves 
or on an appeal.- ‘urs v. THOMHON, 
(1928) 3 W. W. #. 666, —CAN, 


sb. Action for damages —In County 
Court- Tenant under void lease.J— A 
tenant who has cntered & paid rent. 
under @ parol lease vuold under Statute 
of Frauds can inaintain an action in 
the county ct. for damages for wrong- 
ful eviction. Tho argument that tho 
tenant in such @ casc Is relying on acta 
of part performance, & that he may do 
so Only in a ct. which has jurisdiction, 
which the county ct. has not, to grant 
Apecifia rforinance was held imma- 
terial since pitf. did not require 
epoowe performance & was entitled in 
the county ct. to rely on the cominon 
law rule under which on eutry & pay- 
ment of rent wader a lease void under 
the Statute of Frauds a tenancy from 
year to year js creatod.- GQERLEI o. 
PALMASON, MCDONALD v. PALMANON 
Nace Paasget 1. L. R470, (1929) 
3 Ww, . , 534.~ CAN. 


PART XXVII. SECT. 1, SUB-SECT. 1. 


7022 {. Application to premises— 
Letting not neceasary.)-- The provisions 
of Rent & Mtge. Keortrictions Act, 
1923 (No. 19 of 1923), relating to the 
restriction of rent, only apply as 
between landlord tenant, & are 
applicable only to a house which is 
Jet. —WALLACE *. FOGARTY, [1926] 
1. R. 255, 257.—IR. 








me enna 





Cases 7037—7067a. 


[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
[1927] 2 K. B. 279. 

7037a. —--- ———.]—Luioyp v. Cook, GOUDGE v. 
Broventon, Simson v, MIATYT, BARTRAM v. 
Brown, BaRKER v. HuTsSON, No. 7352d, 





7037b. Rent-free tenancy.]—-The Rent Restriction 
Acts afford no protection to a tenant who is 
rent-free.—BRACEY v. Pans, [1927] 1 K. B. 
818; 96 L. J. K.B. 805; 186 L. T. 282; 48 
T. L. R. 69; 25 L. G. R. 156, D. O. 

Annotation :—Reld. Turner v. Watts (1927), 44 T. L. R. 105. 


7037c. ——-.|—-TURNER v. WATTS, No. 6636a, 
ante. 

7040. Add. Annotations :—As to (1) Distd. Leslie 
v. Cumming, [1926] 2 K. B. 417; Ebner »v. 
Lascelles, [1928] 2 K. B. 486. As fo (2) Apld. 
Ratkinsky v. Jacobs, [1929] 1K. B.24. Refd. 
Thompson v. Rolls, (1926] 2 K. B. 426; Lloyd 
vw. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 103. 

7040a. -—— Subletting combined dwelling-house & 
business premises. |— H AsSKINS v. LEWIs (1930), 
04 J. P. 817, C. A. 

7041. Add. Citations :—95 L. J. K. B. 1007; 24 
L. G. R. 316. 
Add. Annotations :—As to (1) Refd. Ebner v. 
Lascelles, [1928] 2 K. B. 486. As to (2) Refd. 
Thompson v. Rolls, [1926] 2 K. B. 426. 

7041a. ———,.]—Where the tenant of an entire 
house within the limits of the Rent Restric- 
tion Acts sub-lets part as a dwelling-house 
& thereby becomes mesne tenant of the whole 
premises, the part sub-let remains under the 
protection of the Acts by reason of the 
proviso to 1923 Act, s. 2 (1).—DOMENDIETTI 
v. RYAN (1929), 141 L. T. 239; 93 J. P. 206; 
45 T. L. R. 432 ; 73 Sol. Jo. 318; 27L.G. R. 
451, D. C. 

7047. Add. Citation :—24 L. G. R. 147. 

Add. Annotations :—Distd. Cohen v. Gold, 
[1927] 1 K. B. 865. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Refd. Catto x. Curry, [1926] 
1 K. B. 460; Oakley v. Wilson, [1927] 2 
K. B. 279. 

7049. Add. Annotations :—Consd. Jewish Maternity 
Soc. Trustees 0. Garfinkle (1926), 95 L. J. 
K. B. 766. Distd. Barton v. Keeble, [1928] 
Ch. 617. Refd. Brooks v. Liffen, [1928] 2 
K. B. 347. 





PART XXVII. SECT. 1, SUB-SECT. 2, 


7040 i. Continuation of spphoantan of 
Acts—Sud-letting furnishe of wn- 
furnished house— Destruction of identity. | 
—The widow of a tenant of a house 
let unfurnished sub-let the house 
furnished :—Held: the dow by 
sub-letting the house furnished made 


t to be a house to which Rent & 

Me eoatrictions Act, 19233 (No. 19 | lord Bey 

of 1923), Bpplied. Fava naer ; . ch fr 

WhHirtteA, {19 ) I. R. s e a cons in part 
& in bart of a sho 


1. SECT. 1, SUB-SECT. 3, —- 
PASE REN A. (a). part of the dwel 





town wore let to a tenant under a single 
contract of lease, & at an unapportioned 
ront of leas than 27 
consisted of a dwelling-house, & of a 
room used as a shop, & constructed to 
serve that purpose. 
shop had separate entrances from the | certal 
street, but there was internal com- 
munication between them. The land- 


roug. 
from the shop :—Held: the 
ocation was a complex one 
of a dwe 
, the latter was not 
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7051. Add. Citations :—186 L. T. 476; 24 L. G. R. 
643. 


7057a. —-—-.]—Certain premises, part of which 
was used as a shop, had been let to a tenant 
who resided on’these premises. The land- 
lord having served Been the tenant a notice 
to increase the rent, the tenant claimed to be 
protected under the Rent Restriction Actes :— 
Held: as the tenant dwelt in the house & 
had a right to dwell there, the house was a 
dwelling-house, & the fact that part of it 
was used for business purposes did not prevent 
it being a dwelling-house to which 1920 Act, 
s. 12 (2), applied.—Hicxs v. SNOOK (1928), 
i J.P. 55; 73 Sol. Jo. 43; 27 L. G. R. 175, 

° A. 

7061, Add. Annotation :—Consd. Leslie v. Oum- 

ming, [1926] 2 K. B. 417. 


7062. Add. Annotations :—Refd. Leslie v. Cum- 
ming, [1926] 2 K. B. 417; Ebner v. Lascelles, 
[1928] 2 K. B. 486. 


7068. Add. Citations :—95 L. J. K. B. 1; 
L. T. 21; 241. G. R. 27. 
Add. Annotations :—As to (1) Folld. West 
Wales Joint Board for the Mentally Defective 
v. Evans (1928), 1389 L. T. 382. Consd. Has- 
kins v. Lewis (1930), 47 T. L. R. 5. Refd. 
Leslie v. Cumming, [(1926] 2 K. B. 417; 
Thompson v. Rolls, [1926]2 K. B. 426; Ebner 
v. Lascelles, [1928] 2 K. B. 486. 


7067a. Dwelling-house taken for purpose of 
subletting.|—-A dwelling-house consisted of a 
ground floor & basement. The tenant did not 
herself occupy the dwelling-house or any part 
of it, but sublet the ground floor furnished, 
& the basement unfurnished, to sub-tenants 
whose occupation ceased shortly before the 
end of the tenancy :—Held: 1920 Act was 
not prevented from applying to the dwelling- 
house, so as to entitle the tenant to rely 
upon sect. 2 (3), because (1) the tenant took 
& used the dwelling-house only for the pur- 
pose of subletting it, inasmuch as the taking 
& user of premises only for that purpose did 
not make them business premises to which 
the Act did not apply; (2) the tenant did 
not herself occupy the dwelling-house, & her 
sub-tenants ceased to occupy it before the 
end of the tenancy ; (3) the tenant had sublet 
the ground floor furnished to sub-tenants, who 
ceased to occupy it before the end of the 
tenancy.—EBNER »v. LaAsCELLES, [1928] 2 
K. B. 486; 97 L. J. K. B. 497; 139 L. T. 
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catchwords 
** howse.”’ 


substitute the 
ist with & fae, the teecee crime 
e a farm, the noy exp 
at Maortinmas 1923. In Mar. 1922, 
the tenant sub-let tho house, garden, & 
n offices at a rent of &20, the 
ratable value of the garden & offices 
leas than one-quarter of that of 
the house. On the expiry of the farm 
tenancy at Martinmas 1923, the land- 
lord let to the subtenant the house, 
pereen. & offices, with the steading & 
yard, atarentof£35. The ratabls 
value of the gard 


word 
0 The subjects 


The house & the 


t an action of 


ling-house 
-house, & aoccord- 


S Sectaiales Rent & Mortgage ly Increase of Rent & aeons & farmyard was more than one-quarter 
Restrictions Act, 1923 (No. 18 of 1923), Interout (Restrictions) Act, 1920, did | of that of the house :—He aa the 
s. 3 (1).J—The words “ let as a separate | not apply to it; ecree of removing | value of the land & other premises let 
dwelling ” apply to “a house,” as , Haag -—M‘CLYMONTS TRUSTEES ». | with the house 1923 
well as to “a part of a house.”— oss, (1929) 8. C. (Ct. of Seas.) 585.— | ex ed one-q of that of the 
WaLtace v. FoaartTy, (1926] I. R. ; SCOT. house, 1920 Act did not apply to the 
955, 267.—IR. subjecta, the addition o 

ha altered the one) 


PART AA VILE 1, SUB-SECT. 8.— 
7055 i. Sh op.}—Premises in a country 


PART XXVH. SECT. 1,8UB-sECcT.8.— | & 
o. For the word “ Aotel* in the 


steading 
of the house, & thus elided sect. 
of the Act.—HALDANE v. SINCLAIR, 
{1937} S. GO. 562.—SCOT. * 
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140; 923 J. P. 114; 447. L. BR. 460; 72 
Sol. Jo. 803; 26 L. G. R. 295, D. C. 

7090. Add. Annotation :—Refd. Lloyd v. Cook, 
Goudge wv. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. 

7091. Add. Citlation 224 L. G. R. 250. 

Add Annotations :—Apld. Doulin v. Purcell 
(1926), 136 L. T. 633. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Folld. Domendietti v. Ryan 
(1929), 141 L. T. 239. Refd. Oakley v. 
Wilson, (1927]2 K. B. 279. 

7095. Add. Citation :—24 L. G. R. 321. 

Add Annotations :—Dbtd. Brookes v. Liffen, 
{1928] 2 K. B. 847. Apprvd. Lloyd v. Cook, 
Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, [1929] 
1 K. B. 103. Consd. Ratkinsky v. Jacobs, 
[1929] 1 K. B. 24. Refd. Oakley v. Wilson, 
(1927) 2 K. B. 279. 

7097. Add. Annotations :—As to (1) Distd. Lovi- 
bond (J.) & Sons v. Vincent, [1929] 1 K. B. 
687. Generally, Refd. Roe v. Russell, [1928] 
2K. B. 117. 

7097a. Meaning of ‘‘ family ’’—-1920 Act, s. 12 
(1) (g).] --PRIcE v. GouxLD, No. 7107b, post. 

7101. Add. Annotations :—Distd. Ebner v. Las- 
celles, [1928] 2 K. B. 486. Consd. West 
Wales Joint Board for the Mentally Defective 
v. Evans (1928), 139 I. T. 382. Distd. Has- 
kins v. Lewis (1930), 47 T. L. BR. 5. 

71038. Application of 1920 Act, s. 2 (8).] 
—EBNER v. LASCELLES, No. 7067a, antec. 
7103b. ——.]—Where there has been no 
default by a tenant under 1923 Act, s. 4, 
no order at all for possession or ejoctment can 
be made in respect of premises protected 
by the Act, so long as they are lawfully 
occupied ; & the fact that a tenant has sublet 
the whole & does not occupy any part him- 
self will not be a ground for an order for 
possession being made against either tenant 
or sub-tenant.—WEsT WALES JOINT BOARD 
FOR MENTALLY DEFECTIVE v. EVANS (1928), 











7105. Add. Annotations :—Distd. Lovibond (J.) 


& Sons v. Vincent, [1929] 1 K. B. 687. Refd. 
Roe v. Russell, [1928] 2 K. B. 117. 


7107. .{dd. Annotation :-—Consd. Vrice ». Gould 


(1930), 148 L. T. 383. 


'7107a. Daughter of deceased tenant.]—Deft.’s 


father, who was the statutory tenant of a 
dwelling-house to which Rent Restriction 
Acts applied, died intestate & leaving no 
widow. Deft. was admittedly a member of 
her father’s family, ‘“‘ residing with him at 
the time of his death,” within 1920 Act, 
s. 12 (1) (g). When he died deft.’s father 
owed six months’ rent to the landlord of the 
house :—Held: deft. was a statutory tenant 
of the premises, & had to observe all the 
terms & conditions of the contract of tenancy 
which her father had igs toad held, but her 
statutory tenancy had begun with her, & 
she was not liable to pay the arrears of rent 
ss by her father at the time of his death, 
they being a liability which had been incurred 
by a preceding tenant.—TIcKNER v. OLIVTON, 
{1929) 1 K. B. 207; 98 L. J. K. B. 68; 140 
L. T. 186; 98 J. P. 67; 467. L. R. 85; 72 
Sol. Jo. 762, D. O. 


| 7107b. Brothers & sisters of deceased woman 


tenant.] -The word ‘ family ” in sect. 12 (1) 
(g) of the 1920 Act includes brothers & 
sisters. The primary meaning of the word 
“family ’’ was children, but that meaning is 
susceptible of a wider meaning according to 
the context in which it is used, & the Leyis- 
lature used the word ‘ family ”’ to introduce 
a wide & flexible term.— Prick v. Govrp 
(1930), 143 L. T. 3383; 94 J. P. 210; 46 
a R. 411; 74 Sol. Jo. 487; 28 L. G. R. 


7112. Add. Annotation :—Apprvd. Lloyd v. Cook, 


Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker ». Hutson, [1929] 
1K. B. 103. 


7125. Add. Annotation :—Refd. Lloyd v. Uook, 


Goudge v. Broughton, Simson v. Miatt, 
Bartram v. Brown, Barker v. Hutson, {1929 ] 
1 K. B. 103. 


139 L. T. 382; 447. L. R. 665; 26L.G.R. 7182. Add. Annotation :—As to (2) Refd. Leslie v. 


447, D. O. 


ieee 
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7105 1, Executor of tenant.}+—-Held: | * tenant dying t 
’ residing with him a 
a tenant’s righta under 1920 Act were death e Weld: th 





Cumming, [1926] 2 K. B. 417. 








ceria aeeetaneal 


aolf- 


rate & 
te who was | contained flata ” within Rent & Mteo. 
t the time of his | Restrictions Act, 1923 (No. 10 of 1023). 
e widow acquired The rent being in arrear, plitf. tribal 


Gr deeds Coaeaey ery ee a vested interest _as tenant, & there | notice to quit on deft., & instituted 


on defta. as her exors.—DRURY v. 


was nothing in Increase o 


& | ejectment pepoeedinis :~—-Held : (2) the 
letting was a new letting of portion 


mt 
rR Mtge. Interest (Restrictions) Act, 1020, 
JOBNSTON, [1928] N. 1. 25.—IR. which divested this interest on her | of altered premises, so aa to entitle 


sd. Widow ur member of deceased 
tenant’s family.}-—Plitf. was tho owner 
of a dwelling-h use subject to Increase 


scoond marriage.—APSLEY v. BARR, itf. to cha @ rent without regard 
{1928] N. I. 183.—IR. 


o the standard rent of the whole 
house ; (3) deft.’s claim for apportion- 


of Rent & Mtge. Interest (Restric: | pant XXxvil. SECT. 2, SUB-SEOT. 7. | ment of the rent must be dismissed : 


tions) Act, 1920. The premises had 


been let as a weekly tenancy, in or about 7108 i, ‘* Separate ’’ 
1923, to N., who was then in pltf.’s payacolty separate—Or partrt: 
—Pitt., the owner of a house consisting | not to issue if the rent was pald within 


employment: at the rent of 58. per 


— Whether | ‘# eo baterd spree ee omer for 
: ossession, the ct. gran artay for a 
toned off.} fimited period, tho order for possession 


week. N. diod intestate in June, 1926, ; of four floors & a basement, erected in ae 
leaving deft. his widow, who ip to | each of the back rooms on ‘the first & pesos Tie Sia a NON 
m. 


the time of his death resided with 


second floors a partition, which con: 7109 {. os Self-contained Cl Whether 


On the death of her husband, deft. | verted each large back room iuto two bin 
plete residence —Necessuty for purtr- 
remained in occupation & entered into | rooms. He Pipes electric Attings in each | pO Royix v.  BITZsIMONS, P Ne. 


possession of the house under | floor, & di 


to reside in | a flat of three 


. on 
landlord imstituted ejectment pro- bath or separate 


other work in connection 7108 1, ante.—-IR 
Increase of Font Pivey Lengel apo with ae as & water, supply, once p GTE.—~ EEK 

3 .. Deft. ma: ortion 0 house to doft., desc : Sas 
desta a it eb a re portion o i ae cdaninting of PART XXVII. SECT; 3, SUB-SECT. 2. 

3 children came rooms n 


. | Whether rent at firat letting as 
sti fo BorYLye v. aby Rn No. Aoi’, 


deft., who claimed the | modation, & there was no physical ante.—IR. 


ceedings 
Increase of Rent (Restric- | separation of it, as a residence 
eco gaar the rest of the house :— Hela : ¢ 


tions) Acts. Increase of t & 
. Interest (Restrictions) Act, 1920, | dwelling-house 
Me (1) (9) provides that ‘the | Ade reco 


from 
1) the sa. Rates previously paid landlord 
* bona 


n - Reught to upon + }-—Apart 


by way of conversion | froin any question of special agree- 


1028 


Cases 71385—7165. 


7185. Add. Annotation :—As to (1) Consd. Bracey 
v. Pales (1926), 43 T. L. R. 69. 
7145a. What amounts to increase.] 





By a local 
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7154. Add. Annotation :—As to (2) Consd. Harris 
wv. Norris (1930), 148 L. T. 230. 


7155, Add. Annotation :—Ae to (1) & (2) Consd. 


7149a, 


Act, the rates in S. were consolidated & 
became a comprehensive borough rate. in 
May 1927, by virtue of the Act, which 
pe that in certain cases owners might 

e rated instead of occupiers, the city council 

passed a resolution transferring the liability 
for the rate as regards premises of which the 
ratable value did not exceed £10. The 
resolution took effect on Oct. 5, 1927. The 
rate, which the owners became liable to pay, 
was calculated on the basis of nine-tenths 
of the amount in the pound of the full con- 
solidated rate previously payable by the 
occupier. The landlords of certain premises 
of a ratable value not exceeding £10 claimed 
that they were entitled to increase the rent 
of one of their tenants, under 1920 Act, 
by the amount of the full consolidated rate 
previously payable by the tenant :—Held: 
under sect. 2 (1) (b), the landlords were 
entitled to increase the rent, as there had been 
an increase in the amount of the rates for 
the time being payable by the landlords over 
the corre pone as amount paid by them in 
the period specified by the sect.; but the 
amount of the permitted increase was an 
amount equivalent to nine-tenths of the full 
consolidated rate, & not the full amount of 
that rate.—HODGKINSON v. HEWITT (1928), 
139 L. T. 401; 447. L. R. 694; 035. P. 23; 
27L.G.R. 210, D.C. 


7149. Add. Annoiations'—Apld. Hodgkinson v. 


Hewitt (1928), 189 L. T. 401. Folld. Evans 
v. Baxter (1980), 94 J. P. Jo. 178. 


-}—Where a landlord pays 
the rates & receives an allowance he is a 
entitled under 1920 Act, s. 2 (1) (5), to 
increase the rent by the full amount of the 
rates but only by that amount less the 
allowance.—-EVANS v. BAXTER (1930), 46 
T. L. R. 270; 74 Sol. Jo. 284, D. C. 











Harris v. Norris (1930), 143 L. T. 230. 


7155a. Tenant of part of hue aay ec to 


notice from landlord of part.}—On Aug. 4, 
1914, a house was let in two parts, upper & 
lower, each part being let at a rent of 8s. 6d. 
a week. Subsequently the tenant of one 

part became tenant of the whole house at 
iv. a week, & the landlord gave him notice 
to increase the rent under 1920 Act, s. 3 (2), 
Resp. having become tenant of the whole 
house, desired to sublet the lower part, as 
had been done previously, & he sublet to 
applt. at a rent of half the whole rent resp. 
himself paid for the whole house, namely, 
8s. 6d. plus half the permitted increase, 
Appit. santended that the 8s. 6d. a week was 
the standard rent of the part he occupied, & 
that as no notice was served upon him of the 
permitted increase he was not liable to pay 
any more. Resp. sued for possession on the 
ground of non-payment of rent & rates in 
respect of the sub-tenancy. The county ct. 
judge epee judgment for resp. as pltf. Deft. 
appe :-—Held: resp. could not charge a 
rent in excess of the standard rent unless 
he could bring himself within the last 
sentence of sub-sect. (2) of sect. 3 ‘‘ where a 
notice of increase of rent which at the time 
was valid has been served on any tenant, the 
increase may be continued without service of 
any fresh notice on any subsequent tenant,”’ 
but the reference there to the tenant was to 
the tenant of the dwelling-house in respect 
of which the question arose & the landlord 
of part was not entitled to increase the rent 
of the part unless notice of increase was 
given to the tenant of the art. —HARRIS v. 


Norris (1930), 143 L. T. 23 04 J. P. 199; 
46 T. L. R. 330; 74 Sol. Jo. 261 ; 28L. G. R. 
246, D.C. 


7150. Add. Annotation :—Refd. Elvington Tenants 
v. Hatton (1928), 189 L. T. 211. 


ment, Increase of Rent & Mortgage 
Interest (Restrictions) Act, 1923, 
prevents a landlord of premises to 
which the Act applies, so long as he is 
not entitled to obtain possession, from 

rowing upon the tenant the burden 
of rates, which he, the landlord, 
habitually pays or allows, though his 
contract 1o pay the rates may bo void 
a ee vo. Davy, [1928] I. ht. 
3 ieee ° 


PART XXVII. sass Se SUB-SECT. 3.— 


. Service of notice—Proof.|—Held : 

(1) re 1920 Act required no particular 
formalities or solemnities to be observed 
in connection with the service of 
notices, service could be proved by 
ovidence in the ordinary way ; (2) upon 
the facta it must be inferred ed haw ice 
had been received by the — 

le STEWART, [1926]8. o ras 
sOOoT. 


sm. Agreement for increased rent.)— 
Doft. remated a claim on the und 
that, as no notice to quit h been 
served, nor any valid notice of increase 
of rent, the increase was irrecoverable 
under Increase of Rent & Mo 
Interest apperbatardon eh Acta of 1920 & 
1923, pitt. contending that the latter 
Act ‘aut. horised = agreemont for an 
inoreascd rent, not exceeding the Nuits 
prescribed by the Act although a notice 
to quit & a valid notice of increaso of 


rent had not been served. Tho 
circuit judge gave a decree for the 
amount claimed :—Held: tho decision 
must be affirmed. "LANGLEY v. POWER, 
1928) I. R. 351.—I IR. 


PART XXVII. meee SUB-SECT. 3.— 
° ( '° 


sn. Notice increasing rent during 
currency of lease.)}—A notice to be a 
valid notice must be correct in sub- 
stance as well ag if form. 

A notice is not valid whioh purports 
to increase tho rent during the currenc 
of the original term of oon for whic 
the tenant holds premises,— 
SaMMON v. BYRNE, ioe) “3 L. 411, 


415.— IR. 

. Notice altering terms of tena 
ey notice is not valid whi Sates 
to alter the terms & conditions of the 


original contract of tenancy, bv robin 
the lability for repairs. AMMO 
v. BYRNE, [1926] I. R. nM 415 in 


eq. Immaterial crrors—Effect of.}-— 
In an action for recovery of arrears 
of rent, the tenant maintained that 
a previous notice of intention to 
increase rent was invalid, in respect 
that (1) the notified increase of rates 


was inacourate, & (2) a fo 
scott gas had wrongly heen included in 

the increased rates :—Held: as the 
tenant had 


suffered no prejudice, & 
as the notice did not contain any 
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7165. Add. Annotation :—Generally, Refd. Abbey 
v. Barnstyn, [1930] 1 K. B. 660. 


statement which was false or mis- 


circumstances at the time when it 
was given, the notice _ not invalid.— 
CLYDEBANK INVESTMENT Co., LTD. v. 
MARSHALL, (1027) 3. C. 360.” - SCOT. 


PART XXVII. Ok SUB-SECT. 3.— 
e (0), 


As to amount of rent.J—A notice 
of intention to increase rent, which 
was in writing & in the statutory form, 
was objected to by the tenant as incom- 
potent, on the ground that the land- 
ord had stated, as the “‘ rent payable,”’ 
not the standard zont, but a higher 
amount which he was receiving at the 
date of the notice, & had further failed 
to set forth how the existing excess 
over standard rent had become duo :— 
Held: as the t had already for 
some time been paying without 
objection rent at the’: figure stated in 
the notice, the onus was u 

tablish tha 


exigib] as he had failed to ro a0, 
his Shinto: fell to be pen 
M'°KELLAR v. M‘Master, (1926) S. "C. 
754 —SCOT. 


7167 i. Amendmeni—Mode of.}--A 
notice of intention to increase rent, 
which was in writing & in the statutory 


form, showed under the oe 
headings how the proposed. in 


Vol. XXXI.—Landlord and Tenant. 


Cases 7171—7254c. 


7171, Add. Annotation :—Refd. Roe v. Russell, 7235a, —_-——— ——.]—BOonp v. PETTLE (1921), 


{1928} 2 K. B. 117. 


7175. Add. Annotation :—Refd. Roe v. Russell, 
[1928] 2 K. B. 117. 


7181a. Decision of county court judge—Right of 
appeal to High Court.)|—-Landlords served on 
one of their tenants a notice of increase of 
rent, purporting to increase his rent on 
account of their liability for repairs & other 
grounds. The tenant ultimately disputed the 
increase on the ground of repairs only. 
The landlords applied to the county ct. 
under 1920 Act, s. 2 (6), to determine the 
question whether the notice of increase was 
valid, whether they were responsible for the 
whole of the repairs, &, if not for what 
proportion they were responsible :— Held: 
although questions of law were involved in 
the matters submitted, the terms of the Act, 
made the decision of the county ct. judge 
final, & no appeal lay from it.—ELvINGTon 
TENANTS, Lrp. v. ILATTON (1028), 1239 LL. T. 


211; 92 J. P. 02; 44 T. L. RR. 4583; 72 
Sol. Jo. 319; 26 1. G. R. 308, D. «. 
7188a. Necessity for apportionment—Onus of 


proof.}—The tenant of part of a dwelling- 
house to which the Rent Restriction Acts 
applied proved, on an application by him for 
an apportionment of the rent of the whole 
house to determine the standard rent of the 
rooms occupied by him, that the whole house 
was let on Aug. 3, 1014: ~//eld: he had 
established a prinui facie case of necessity 
for an apportionment, & the onus was then 
cast on the landlord to show that the ruoms 
occupied by the tenant were let as a separate 
dwelling-house on Aug. 3, 1914, & so had a 
standard rent of their own, an apportionment 
of the rent of the whole house being thus 
rendered unnecessary.—PLATMAN v. KROH- 
MAN, [1929] 1 K. B. 376; 08 L. J. K. B. 351; 
140 L. T. 405; 93 J. P. 134; 45 T. L. R. 
184; 27 L.G. R. 150, D.C, 


7195. Add. Annotation :- As to (1) Refd. Lloyd 
v. Cook, Goudge v. Broughton, Simson v. 
Miatt, Bartram v. Brown, Barker v. Hutson, 
(1920) 1 K. I. 108. 


7219. .idd. Annotation :—Refd. Ie Keystone 
rors Mills Trade Mk. (1928), 97 L. J. Ch. 
316. 


7225. Add. Annotation: -— Consd. Elvington 
‘Tenants v. Hatton (1928), 130 L. T. 211. 


122524. Who is tenant —1920 Act, s. 12 (1).]-— 
TICKNER v. CLIFTON, No. 7107a, ante. 


7231. .idd. Annotation :—Refd. Wilkins v. Carlton 
Shoe Co, (1930), 94 J. P. 207. 














ee ee 


——. 


Times, Jan. 15, D. C. 


Annotations -— Distd. Lever Bros., Ltd. vr. Caton (1921 


), 
ana L. R. 664. Folld. Murton v. Aldis (1929), 141 L. T. 


72385b. —_— —-—- —---.]—MURTON v. ALDIs, No. 
7318b, post. 


7287. Add. Annotations :—Refd. Roe v. Russell, 
[1928] 2. K. B. 117; Lovibond J. & Sons v. 
Vincent (1929), 08 L. J. K. B. 402. 


7238a. —-— —-—.]|—DoMENDIETII v. HYAN, No. 
7041a, ante. 


7250. Add. Annotation :—Refg. Turner v. Watts 
(1927), 44 T. L. BR. 105. 


7254. Add. Annotations :-—Distd. Oampbell v. Lill 
(1926), 185 L. T. 26. Consd. Roe v. Russell, 
[1928] 2 K. 8. 117. Apld. Lovibond (J.) & 
Sons v. Vincent, [1929] | K. B. 687. Consd. 
Price v. Gould (1980), 143 L. T. 833. Refd. 
Ebner v. Lascelles, [1928] 2 K. B. 486. 


7254a. —-—— By will.]|—Tho right of a statutory 
tenant under 1920 Act is a purely personal 
right, & cannot be transmitted by will.— 
LOVIBOND (JOHN) & Sons, Lrp. v. VINCENT, 
[1920] L K. B. 687; 08 L. J. K. B. 402; 141 
L. UT. 1163 98 J. PL 161; 45 T. Le RR. 383 ; 
73 Sol. Jo. 252; 27 1. G. R. A7t, O. A. 

afnnotutions : ~—Consd. Price op. Gould (1930), (43 L. T. 333, 

Refd. Abbey vr. Barnstyn, (19380) 1 KB. 660. 

7254b. —-- .| -Where a statutory tenant purports 
to assign his interest & makes a declaration 
of trust in favour of the assignee, who is 
thereupon put into possession, the effect is to 
terminate the statutory tenancy & the 
assignee acquires no title or right to possession 
of the premises, but is simply w trespasser. -— 
WILKINS v. CaRLTON Suv Co., Lrp. (1980), 
015. P. 207; 16 T. L. Ww. 415; 74 Sol. Jo. 
403; 25 I. CG, KR. 358, OL A, 


7254c. Right to sublet.) .A statutory tenant of 
a dwelling-house, holding upon terms which 
do not prohibit subletting, inay sublet part 
of the dwelling-house, provided the remainder 
is not already sublet. [lis power tu sublet 
is subject to it parson of the standard 
rent of the dwelling-house. 

The words “ lawfully sublet ”’ in 1020 Act, 

8. 15 (3), & in 1023 Act, ss. 2 (2), 4 (5), & 
7 (1), do not apply exclusively to a dwelling- 
house of which the tenant is a contractual 
tenant, but apply also to a dwelling-house 
of which the tenant is a statutory tenant.— 
Rok v. KUSSELL, [1928] 2 K. Lb. 1173 97 
1. J. K.B. 290; 138 L. 1.253; 02.5. P. 81; 
441. LR. 278; 260. 0. R. 145, 0. A. 

Annotation :-——Consd. Lovibond (J.) & Sons v. Vineent, 

11920} 1 K. B. 687. 

—- -,J--See, also, Nos. 7041, 7237, 


~ — — 


-_ 





a ot eee ee 


wastnadeup. Asthe item of occupler’s 
rates was chyna Meat found to have 
been overestimated, the original notice 
was amended by a corrective notice, 
sent tf the landlord’s factors & 
receiv by the tenant before any 
increased rent had me due :— 
Held: amendment of a defective notice 
was not reatric to the method 
prescribed by 1923 Act, s. 6, the primary 
purpose of which was to validate 
defective notices which had bee 
on, & it was competent to amend the 
notice by the method eer ana. 
*KELLAR v. M‘MasTer, [1926] 8. C. 
754.—SCOT. 

ion of court.}— 


7167 ii. ——— Juriadict 
Increase of Rent & Mtge. Interest 


35. 


(Restrictions) Act, 1926 (No. 24 of 
1926), 6. 14, has been freimed to put 
the ct. into the position of being able 
to do substantial justice between land- 
lords & tenanta, & the power conferred 
goes far beyond the mere correction of 
clerical errors or the rectifying of 
mistakes of fact.—HIGGING v. WAKREN, 
{1927] I. R. 558,—IR. 

7167 ii. Effect of.)—The ct. 
made amendments in the notices on 
tering which ap to the ct. to be 
just & reasonable, & gave judgment for 
the landlord for portion of the rent 
claimed :—HZeld: as a rosult of this 
ap atta the tenant, instead of 

olding continuously under her agree- 
ment, became a statutory tenunt as 


1025 





nee 
eee, 


from the date upon which the frat 
of the amended notices wus doumed 
to havo taken cifect. NOLAN v. 
CRAVEN, (1929) 1. ht. 7. ~IR. 


PART XXVII. ore 3, SUB-SECT. 3. — 


st. “ls condition precedint to veereaac 
ofreal ~Agreement for uvreased rent.) - 
LANGLEY 8. Power, (1928) 0. BK. 351, — 
IR. 
PART XXVIII. sear 3, SUB-SECT. 4.-— 


7189 1. Where house reconstructed—- 


Jonversion = ¢ flats.}-—- Bove iv. 
FirzsiMons, No. 7108 1, ante.— IR. 
65 


Case 7881742, Ewen any Empme Dierst SuPPLEMENT. 


7261. Add. Annotation :—Refd. Middlesex Oownty 
Council v. Hall, [1929] 2 K. B. 110. 

7264. Add. Annotation :---Consd. Roe v. Russell, 
[1928] 2 K. B. 117. 

7265. Add. Amnotations :—-Expld. Lovibond (J.) 
& Sons v. Vincent, [1929] 1 K. B. 687. Refd. 
Roe v. Russell, [1928] 2 K. B. 117. 

7280. Add. Annotations :—Apld. De Vries v. 
Sparks (1927), 137 L. T. 441. Distd. Turner 
v. Watts (1927), 44 T. L. R. 105. 

7281. Add. Annotations :—Consa@. Standingford v. 
Bruce, [1926] 1 K. B. 466; De Vries v. Sparks 
(1927), 187 L. T. 441. 

7281a. Notice to quit—'What amounts to.|—An 
agreement made by a tenant with his land- 
lord for good consideration to give up pos- 
session cannot constitute a notice to quit 
within 1020 Act, s. 5 (1) (c), as substituted 
for the origina] sect. by 1923 Act, s. 4, sv 
as to entitle a landlord, who on the strength 
of the agreement has contracted to sell the 
premises, to recover ssession of same.— 
DE Vries v. Sparks (1927), 1387 L. T. 441; 
43 T. Iu. R. 448; 25 L. G. R. 497, D. C. 


‘7291. Add. Citatione :—-95 L. J. K. B. 901; 24 
L. G. R. 531. 


7296. Add. Annotation :—As to (1) Folld. Hicks v. 
Snook (1928), 93 J. P. 55. 


e. Premises Required by Local Authority or for 
Statutory Undertaking (Vol. KX XXI., p. 581). 

Add the words ‘or for Purpose in Public 
Interest.” 

7208a. “‘In public interest ”’—-What is—Whether 
extension of trade.]-—-GoocH v. STRATMAN 
(1927), 48 T. L. R. 475, D. O. 

7304a. -——- ———.]-—Wist Waxes Juornr Boarp 
FoR MENTALLY Derrecrive v. KMvans, No. 
7103b, ante. 

7302a. J—HBNER v. LASCKLLES, No. 7067a, 
ante. 

7807. Add. Citation c— 24 L. G. R. 141. 
Add Annotation :—Refd. De Vries v. Sparks 
(1027). 187 L. T. 441. 

7318. Add. Annotation :—Dbtd. Murton v. Aldis 
(1929), 141 L. T. 168. 

7318a. —-—~ ———.]-—-BOND v. PETTLE (1921), 
Times, Jan. 15, D. C. 

agncaiiens :——Distd. Lover Bros., Ltd. v. Caton (1921), 37 

tes” 








664. Gonsd. Murton v. Aldis (1929), 141 L. T. 


7818b. ~————.|~-On an application for 
possession of a cottage made before justices 
under Small Tenements Recovery Act, 1838 
(o. 74), it was proved that M. worked for C. 


ae 











cme 


PART XXVII. ser: : SUB-SECT. 2. — 
e a e 

7276 i. Breach of covenant—Adjuiica- 
suleruept. \-—\ 


possession > ~Held 


entitled to the protection of Increase 
of Rent & Mortgage Interost (Restric- 
tions) Act, 1033, as he had 


at certam gas works from Apr. 1920, 4ill 
Jan. 1921. Adjoining the gas works was a 


cottage, the property of C., which was let 
to M. at the commencement & in consequence 
of his employment. In Jan. 1921, on the 
termination of his ‘employment, M. “ received 
notice to quit the & was asked to 
pay a certain sum for rent. He applied to 
the county ct. & the rent was settled by the 
county’ ct. judge at 5s. per week.” M. paid 
this rent up to Sept. 8, 1928. On June 1, 
1928, O. having sold the gas works, including 
the cottage, to a limited liability cv., conveyed 
the same to the co. On Sept. 22, 1928, the 
co. served a notice to quit on M., who sub- 
rig ogee tendered the rent due from Sept. 8 
to 22, which was refused. On Oct. 18, 1928, 
the statutory notice under the Act of 1838 
was served by the co.on M. The cottage was 
reasonably required by the co. a8 @ Tesidence 
for aman engaged in their whole-time employ- 
ment at the gas works. The existence of 
alternative accommodation was not proved 
by the landlord. The justices fo that 
no new tenancy had been created & that 
there was no obligation on the co. to prove 
alternative accommodation. Accordingly 
they ordered that a warrant of ejectment 
should issue :—Held: at the time ejectment 
was sought the cottage was not let to epplt: 
in consequence of his employment, the 
tenancy then being held under an entirely 
new contract, & that there were no materials 
on which the justices could find that no 
new tenancy had been created. Accordingly, 
as resp. had not proved the cxistence of 
alternative accommodation, the order that 
a warrant of ejectment should issue must be 
quashed.—MURTON v. ALDIS (1929), 141 L. T. 
168; 93 J.P. 184; 27 L. G. BR. 609, D. C. 


7820. Add. Citation :—24 L. G. R. 192. 


7822. Add. Annotation -—~Apld. Middlesex County 
Oouncil v. Hall, [1929] 2 K. B. 110. 

7322a. .]—The alternative accom- 
modation which must be offered to the tenant 
by an applicant for possession under the Rent 
Restriction Acts of premises used as a 
dwelling-house & also as business premises, 
need only be as regards their user as a 
dwelling-house, & not as regards their user 
as busmess premises.—MIDDLESEX COUNTY 
CoUNCIL v. Hat, [1929] 2 K. B. 110; 98 
L. J. K. B. 482; 141 L. T. 248; 93 J. P. 
188; 45 T. L. R. 474; 78 Sol. Jo. 366; 27 
L. G. R. 427, D. C. 


7342. Add. Annotation :—Refd. Sheffield Corpn. v. 














do so, made an order for possession.— 


PART XXVII. a a SUB-SECT. 2.— 


the lessec was not 


broken one 


tion as ba Whore a lease of 

remises contained a proviso of the conditions of his tenancy b : ‘ 
‘bkpoy. of tho jeiees. it irony te allow. himself to be adjudicated sv. ‘* Greater 7—-Limited to 

lawful for the lessor to re-enter upon | b&kpt.. &, therefore, he was no longer | tenant personally.}-— re deft. was 

the promises, & that, thoreupon, the | entitl to possession, even as a | tenant of a house, which was occupied, 

tonancy should absolutely cease, & | statu .—Re Drew, [1829] | not by him, but by his sister & her 

ug the lessee had beon udjudicated | 1. R. 604.—IR. husband, & in or possession 

a bankrupt, the ot. granted the appin. it was contended that the ct. sha 

of the lessor for the recovery of PART XXVII. SECT. 5, SUB-SECT.2.— | consider h to deft.’s sister & 

possession of the premises, made in B. (b). pcre na a : “* hardshi 

a your of the bkpcy a poe leeseo, Ren otions 1923 

as, Sines -Conveyanc ct, » | thegal ‘pose-— 

n. 2 (3) ©) applicd, sub-sect. 2 of that | Offence of 

section did no apply to tho lease; &, | tenant of 

aocordingly, the ctions im 


Dp 
by Conveyancing Aat, 13881, s. 14 (1), 


did not apply to the loxsor’s right o corded an the 
© term 


pag i waa of ret pet th Bacon f 
but the lessee continued: to remain in & the ct., 00 


7278 1. Premises used for immoral or 
c What amounts t¢ 


licensed p was oon- 
vioted ofan offence againstthe licensing 
lawa, but the oonviction was not re- 


con 


an ill pute tc 
gece ie to 


tge. Restri 
o— | (No. 18 of 1923), « 4 (1) (d), was 
tawe.J— A | hards to a tenant , & 


& Ooongy, [1096 


nee ~— FY : the I. R 33 — IR. att is , 
; } oo a ey 
Of eg tO aaa ¥ Warntee NG] te 


VARTA 
425, ¢28.—IR. 
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Luxford, Sheffield Corpn. v. Morrell, [1929] 
2 K. B. 180. 


7348. ——- ———- Dispute not on question arising 
under Rent Restriction Acts—-Dispute as to 
renewal of lease.}—J/cild : 1920 Act, s. 17 (2), 
applied.—-_ BRANCH v. BENNET?’s DAIKIES, 
Lrp. (1928), 44 T. L. R. 605. 


7351a. ——-— Lessee at rent less than two-thirds 
of ratable value.}|—Luoyp v. Cook, GOUDGE 
v. BROUGHTON, SIMSON v. Mriatr, BARTRAM 
v. ipa BARKER v. IIurson, No. 73524, 
pos e 


7351b. ———- -—— Assignee of lease.]--In 19138 
me became the assignee of a lease of a 
ouse with twenty-six years unexpired. He 
went into pcoupeon with his family & lived 
there until 1925, when he let three rooms on 
the ground floor to deft. on a weekly tenancy, 
the rooms constituting a separate dwelliny- 
house within the Acts. He afterwards 
claimed to recover Cipresrggee from deft., 
on the ground that 1923 Act, s. 2 (1), applied 
so as to decontrol the premises :—ZJleld: 
the possession by pltf. of the whole house at 
the passing of 1923 Act & up to the time 
of the letting to deft. (1) was not possession 
of the ‘‘ dwelling-house ”’ in question, (2) nor 
was it possession by him in the capacity of 
‘*landlord,’’ & sect. 2 (1) did not apply so 
as to decontrol the premises.—COHEN v. 
Gop, [1927] 1 K. B. 865; 96 L. J. K. B. 
419; 186 L. T. 723; 43 T. L. R. 376; 26 
L. G. R. 198, D. C. 

Annotations:—Overd. Lioyd v. Cook, Goudge v. Broughton, 
Simson v, Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B. 108. N.F. Ratkinsky v. Jacobs, [1929] 1 
K. B..24. GQonsd. Domendictti v. Ryan (1929), 141 L. T. 
239. d. Barton v. Kocble, [1928] Ch. 517; Kingsley v. 
Adler, [1929] 1 K. B. 525. 

7852a, —— Quarterly tenant.J|—A quarterly 

tenant of a dwelling-house which he has 
sublet may be the *' landlord "’ of the premises 
within 1923 Act, s. 2, so that, if he obtains 
possession of the whole of the dwelling-house 
after the passing of that Act, the house 
becomes decontrolled.—OakLyy v. WILSON, 
[1927] 2 K. B. 279; 96 L. J. K. B. 783; 
137 L. T. 479; 43 T. L. RH. 521; 71 Sol. Jo. 
409; 25 L. G. R. 316, D. O. 


Annotations :—Reld. Lloyd v. Cook, Goudge v. Broughton, 
Simson vy. Miatt, Bartram v. Brown, Barker v. Hutson, 
[1929] 1 K. B.103; Ratkinsky v. Jacobs, (1929) 1 EK. B. 24. 


735ab. ——— —-—- Mesne tenant—Part subsequently 
sublet.|—In Nov. 1922, P. became tenant 
of an entire house on a three years’ lease 
from a superior landlord. In Nov. 1924, 
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PART XXVII. SECT. 5, SUB-SECT. 3. ; I. C.toJ.C. The landlord brought an 7342 ii. —— — ~.}—-BoYLe v. Firz- 
s. Where tenant disentitled to pro- gotion in the Circult Court agains 


tection—Tenant not in occupation.}— | F: ©: 


he sublet four of the rooms therein to 
D.. who subsequently applied that tho 
standard rent of his rooms should be fixed 
by an apportionment of the rent of the entire 
house :—Held: the opening words of the 
proviso to 1923 Act, s. 2 (1), were merely 
descriptive of the position at the time when 
the question of decontrol arose, & should be 
construed as ‘‘ where part of a dwelling- 
house is or during the currency of this Act 
shall be lawfully sublet,’? & D.’s rooms were 
saved from decontrol by the proviso.— 
DOULIN v. PARCELL (1926), 136 L. T. 683; 
43 T. L. R. 140; 25 L. G. R. 71, DD. 0. 


Annotations :—Apprvd. Lloyd v. Cook, Goudge v. Broughton, 
Simson v. Miatt, Bartram v. Brown, Barker vo, Hutson, 
le 1K.4R.103. Refd. Oakley v. Wilson, [1937] 23 K, B. 


7352c. —— —--—— Tenant at rent less than two-thirds 


of ratable value.}— The tenant of a dwelling- 
house under a ninety-vight years’ lease at 
a rent which was less than two-thirds of the 
ratable value of the house was in possession 
of the house at the passing of 19283 Act:- - 
Held: notwithstanding 1920 Act, s. 12 (7), 
the tenant was not, as against the freeholders, 
to be deemed to be the landlord of the house 
for the purposes of 1923 Act, s. 2 (1), so as 
to cause the house to become decontrolled.—- 
Brookes v. Lirven, [1928] 2 K. B. $47; 138 
L. T. 676; 02 J. P. 102; 44 I. J. Tt. 8503 
26 L. G. R. 199, C. A. 


Annotations :--Consd, Lioyd v. Gook, Goudge vp. Broughton, 
Simson v, Miatt, Bartrain v. Brown, Barker v. Hutson, 
(1928) 1 K. B. LOS. 
Ca 24. Consd. Domendietti vy. Ryan (1929), 1410 1a. 2. 


Apld. Rathiosky v. Jacobs, (1929) 1 


7352d. ——~ -— --.]-—(1) The expression “ landlord ”’ 


in 1923 Act, s. 2 (1), is not to be construed in 
the strict sense as requiring a tenant & a 
contract of tenancy, but it must be used 
either in tho looser sense of ‘‘owner,’”’ or 
in the still Jooser sense of a person who at 
a later stage is going to appear ag a landlord 
contesting with a tenant the terms of his 
tenancy. Neither in 1920 Act, nor in 1923 
Act, is the word “landlord”? used in its 
technical sense of a person between whom 
& the tenant a contractual rclationship of 
landlord & tenant cxists. 

Where a person who is a “ landlord ”’ 
within 1923 Act, 5. 2 (1), can prove either 
that he was in possession of the whole of the 
dwelling-house at the date of the passing of 
1923 Act, or at any time since that date, 
1920 Act ccoases to apply to that dwelling- 
house & to every part of it. ‘The whole house 
& every part of it is decontrolled, & a sub- 


S eemanead 











t both | stmons, No. 7108 1, antée.— IR. 


J.C. to recover possession :-— 


Prior to 1920 F. C. became tenant of a pb : the Bro ene eo +e PART XXVII. SECT. 6. 
dwelling-house under a contract of | CVidence was that J. ©. occupier © 1355 i. By recovery of pussession by 
from month to month at the | Awelling-house as tenant at will to his | tandlord— What amounts to posarasion- - 


te 
inonthly rent of #1 168. 8d. In 1920 


brother F. C.; according: 
¥. C went to reside elaewhere & nevor | to Sect. 4 (1) of the 192% 


y the proviso | Actual distinguished from notional 
Act, applied poasession.}—T ho tenant of a dwelling- 


subsequent. turned to the house. | it therefore followed that the landlo nowe, to which the Acta applied, 


ntly re 
In 1920 F. C.’s brother, J. C., went, | Was not preclu 
with F. C.'s on, to reaide in | order for 


earn Tease further f owed that 
er 10 » as 
the house. notice of inc of houge had been lawfully sublet to J. 
were commenced, | Whitsunday term the old tenant 
to retain possession {| romoved from the house, & the new 


rent was served aes eae uent before p 
to J. C. going in hy se eo Pos 5. C. waa ontit 


from obtaining an ave notico of Intention to remove at 
ee ee vciil it hitsunday 1924. In Mar. 1924, the 


ae landlord let the house as from Whit- 
. sunday 1924 to a new tonant. At the 


& J.C. were : 

nt of the dw -house was paid | Under sect. 4 (2) of the 1923 Act, not- | tenant entered into possession :— 
from the office of their firm, rages withstanding the Judemeény forrecovery | Heit: the landlord bad not come into 
debited in 


firm’s accounts to J. C.’s 


of possession 
salary or to his share of the profits, | CROMIN, [1930] 1. R. 
on of the dwelling -house. Both Fc. | PART XXVII. —. 5, SUB-SECT. 5. | CaLEnONIAN HEHITABLE KuTaTes, ITD. 
in Seeeatanl 


t there 


Co. co . 
was no assignment of the tenancy from . p. Read * 7348 i." 
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('.—- SISK © | “ actual possession” of 


: use 
. 98.— IR. within 1923 Act, s. 4% & 1020 Act 


continued to apply to the house.— 
v. METHVEN, {1927] 8. C. 39.—8COT. 


Cases 7352d—'7859c. ENGLISH AND Empire Diaest SUPPLEMENT. 


sequent letting of the dwelling-house, or of 
any part of it, cannot revive control. 
(2) The expression ‘‘ the tenant ”’ in 19238 
Act, s. 2 (2), refers to the sitting tenant, 7.¢. 
the person who is the tenant at the time when 
the lease referred to in the sub-sect. is granted. 
(3) Where a lessee at a rent less than two- 
thirds of the ratable value is in actual 
possession of the dwelling-house after July 31, 
1923, the dwelling-house is thereby decon- 
trolled, because, under 1920 Act, s. 12, the 
lessee must be treated as the landlord, & a 
subsequent sub-letting of certain rooms form- 
ing part of that dwelling-house does not 
revive control.—LLOYD v. COOK, GOUDGE v. 
BROUGHTON, SIMSON v. MIATT, BARTRAM v. 
Brown, BARKER v. Huson, [1929] 1 K. B. 
103; 97 L. J. K. B. 657; 139 L. T. 452; 92 
J.P.1909; 447. L. R. 761; 72 Sol. Jo. 583 ; 
26 L. G. R. 609, C. A. | 
Annotations :—As to (1) Consd. Ratkinaky v. Jacobs, [1929] 
1K. B. 24; Domendietti v. Ryan (1929), 141 L. T. 239. 
Aa to (2) Folld. Kingsley v. Adler, [1929] 1 K. B. 525. 
Consd. Abboy v. Barnstyn, [1930] 1 K. B. 660. 
7358a. -——- ——— --——.]__-Where, at the date of 
the passing of 1923 Act, a landlord was in 
possession of one part of a dwelling-house, 
& he had a tenant in possession of the other 
part, & the tenant subsequently gave up 
possession of his part :—-Held: the house 
became decontrolled, & a subsequent tenant 
was not protected by Rent Restrictions Acts. 
—HATKINSKY v. JACOBS, [1929] 1 K. B. 24; 
07 L. J. K. B. 5666; 138 L. T. 739; 92 J. P. 
142; 44 T. L. R. 548; 72 Sol. Jo. 354; 26 
L. G. R. 380, D. C. 


Annotation :—Apprvd. Lioyd v. Cook, Goudge v. Broughton, 
Simson v. Miatt, Bartram v. Brown, Barker v. Hutson, 
(1929) 1 K. B. 163. 


73858b. ——.]|—BAnrtTon v. KEEBLE, No. 2913a, 
ante. 
7358c. -—— Application of proviso to 1923 Act, 


Ss. 2 (1).|- IlarRis v. STACEY (1929), 73 Sol. 
Jo, 5068, C. A. 

7359a. By grant of lease to tenant—Whao Is tenant.| 
-——LLOYD v. CooK, GOUDGE v. BROUGHTON, 
Simson v. Miatt, Bartram v. Brown, 
BARKER v. HuTSON, No. 7852d, ante. 


7359b. .]—Pltf. was the landlord & deft. 
the tenant of a dwelling-house, containing 
nine rooms. Subsequently pltf. let to deft. 
part of the dwelling-house, consisting of six 
rooms, & forming a separate dwelling-house, 
for a period of four years terminating after 
June 24, 1926:—Held: that within 1923 
Act, s. 2 (2), pltf. was the landlord of the 
part of the dwelling-house let to the tenant, | 











& deft. was the tenant, although at the time 
the long lease was granted he was only the 
tenant of the whole house, & the part con- 
sisting of the six rooms was not in existence 
as a separate dwelling, & consequently, the 
said part of the dwelling-house was decon- 
trolled.—KINGsSLHyY v. ADLER, [1929] 1 
K. B. 525; 98 L. J. K. B. 218; 140 L. T. 
438; 93 J. P. 107; 45 T. L. R. 226; 73 
Sol. Jo. 98; 27 L. G. R. 220, D. C. 


7859¢c. Contractual tenant.}—By an 
agreement for a lease dated Jan. 31, 1919, 
the shop & premises, No. 9, C. S., B., were 
let to W. for a term of two years from Mar. 25, 
1919, at a rent of £45 per annum, the tenancy 
to continue thereafter, but to be terminable 
by six months’ notice in writing. On 
Sept. 16, 1921, the landlord gave W. six 
months’ notice to determine the tenancy, 
which expired on Mar. 25, 1922, but W. con- 
tinued to occupy the premises at a rent of £54 
per annum after the notice expired. On May 7, 
1926, W. died, having by his will “ ointed 
his wife his sole executrix & universal legatee. 
Mrs. W. did not go into physical possession 
of the premises before May 26, 1926, when 
she entered into an agreement to take the 
premises on a three years’ tenancy at the 
same rent. On July 26, 1926, she assigned 
the benefit of the agreement to deft. On 
Dec. 5, 1927, pee acquired the freehold of 
the premises, & on Jan. 5, 1928, gave notice 
to deft. terminating the tenancy at the 
expiration of the term. Deft., however, 
claimed to hold over under Rent & Mortgage: 
Interest Restriction Acts, 1920 & 1923, & 
pltfis. brought these proceedings for posses- 
pion, Claiming that although the premises 
had been a dwelling-house within the Acts 
they had been decontrolled as a result of the 
agreement of May 26, 1926. On appeal from 
an order made by the county court judge for 
possession :—Held: (1) there was evidence 
before the county court judge to support his 
finding that W. became a contractual tenant 
at the increased rent after the termination 
of the tenancy agreement of Jan. 31, 1919 ; 
(2) Mrs. W. was consequently a contractual 
tenant at the date of the agreement of 
May 26, 1926; (3) the agreement of May 26, 
1926, therefore operated to decontrol the 
premises. There is no reason for giving 
“the tenant” in 1923 Act, s. 2 (2), the 
limited meaning of statutory tenant.— 
ABBEY v. BARNSTYN, [1930] 1 K. B. 660; 99 
L. J. K. B. 369; 142 L. T. 619; 94 J. P. 
196; 46T. L. R. 293; 28 L. G. R. 313, D.C. 
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LIBEL AND SLANDER. 


Part I.—In General. 


Add, Annotations :—Refd. Broome v. Agar 24a. Limerick.|—To.tuey v. Fry J. S. & Sons, 
(1928), 188 L. T. 698; Lockhart v. Flarrison Lrp., No. 167a, post. 
(1928), 139 L. T. 621. 26a. --.] -Osnorv x. Bouttsr (THomas) & 


18. Add. Annotations :—Consd. Broome v. Agar , Son, No. 1084a, post, 
(1925), 138 L. T. 698. Refd. Lockhart 1. | 29. .ldd. Annotation : —Mentd. 
Harrison (1928), 139 1. 'T. 521. Edelston, [1930] 2.1K. B. 878. 


4. 


Gottliffe ov. 


Part !1.—Parties. 


L. J. K. B. 450. 
[1928] P. 40, 


41. Add. Annotations :—As to (1) Consd. Horwood Refd. The W. H. Randall, 


v. Statesman Publishing Co. (1929), 98 


of Person Defamed. 


77. Add. Annolations;: -Apld. Cassidy v. Daily 
Mirror a elit 11929] 2 K.B.331. Refd. 
Thomson v. McNulty (1927), 71 Sol. Jo. 744. 


Part IIl.——Identity 


53a. ——.] —SoLUMONS v. MEDEX (1816), 1 Stark. 
101; 171 EF. R. 4438, N. P. 

75. Add. Annotation :-—As to (1) Refd. Cassidy v. 
Daily Mirror Newspapers, [1929] 2 K. B. 331. 


Part 1V.—The Statement. 


alleged libel published by defts. & consisting 
of a caricature of plitf. playing a golf atroke 
while a caddie looked on. Below the picture 
appeared the following limerick :— 

The caddie to Tolley said: ‘' Oh, Sir. 

Good Shot, Sir, that ball see it go, Sir. 

My word, how it flics. 

Like a cartet of Fry’; 

They’re handy, they’re good & priced low, 
Sir.”’ 

Pitf. alleged that this advertisement meant 
that he had for gain agreed or permitted his 
portrait to be exhibited for the purpose of 
advertising defts.’ chocolate, & had prostituted 


121. Add. Annotations: -As ito (4) Consd. Lockhart | 
® Harrison (1928), 139 L. T. 521. Generally, | 
Consd. Cassidy v. Daily Mirror Newspapers, | 
[1929] 2 K. B. 331; Tolley v. Fry J. 8S. & | 
Sons (1929), 46 T. L. R. 108, 

135. Add. Annotation :-—Consd. Tolley v. ry J. S. 
& Sons (1929), 46 T. L. HK. 108. | 


146. Add. Annotation :—Apld. Tolley v. Fry J. 8S. 
& Sons (1929), 46 T. L. R. 108. | 
167a. Amateur sportsman—Imputation of pro- 
fessionalism.} ——- Plitf., an amateur = golf 
champion, whose name was Tolley, claimed 
damages from defts., Fry & Sons, who were 
chocolate manufacturers, in respect of an | 
you.) - Resp., being indebted to Gd. & 
Co. on an account for goods purchased 
upon which summons had been issued, 
called upon G. & Co. for the purpose 


ot pointing out that the aceuvunt was 
wrong. He was accompanied by a 


or more of the edit orla) staf of u certain 
newspaper had deliberately falsified 
for political purposes, a correct report 
of a speech & witnesses were called 
who stated that they understood the 


PART Il. SECT. 1, SUB-SECT. 8 

sa. $cliun by unincorporated aassocia- 
tion.] ~-An  wunincorporeted — assucn. 
which was not registered as an assocn. 
at the time of the publication of an 


alleged libel, cannot sue for the ibe} , “Words to refer to the editor of the newa- 
‘ : mper —Held: tho article applied to | friend L. who knew the object of his 
wz it cannot sue after incorporation for ie siliton, & It Was NO latenen tokhow visit. While discussing the account 


the injury alleged to be done to ita 
inembers before 1t was incorporated.- 
GIDNEX 9. ANGLO-INDIAN & Dost- 
CELED EUROPEAN FEDERATION (1930), 
1 L. RR. S Ran. 250.—- IND. 


PART II. SECT. 1. 
oak .}--THomson & Co. -. 
MONULTY (1927), 71 Sol. Jo. 744, H. 
—BSCOT. 


L. 


PART Il. SECT, 2. 

66 iv. ——— Evidence of sense in 
which understood — Intention amma- 
~~ —-~, . —--... deft. published an 
article which the ct. found was in- 
tended to convey the meaning that one 


that the writer had not intendtd to 
refer to the editor.— NasIONALE PERS 
r. Loxa, {1930] App. D. 87. 8. AF. 


PART IV. SECT. 1, SUB-SECT. 1. -B. 

ni, Accusation of being spy.) - Pitf. 
alleged that he had been called — 
Nationalist spy, but all no special 
circumstances :—Held : the words were 
not per se defamatory.— HARDAKER 0. 
TIABNING (1927), 48 N. L. R. 145.— 


oe Sd 


PART IV. SECT. 1, SUB-SECT. 1.- 


eb. ‘2 have taken judgment against 
1029 


applit., a director of the firm, said to 
resp. in the hearing of l.. & VP. (an 
employee of the firza): ‘ 1 have taken 


indawnant acgufmat rnit Tran ann dan 


fart tukon Judgment, applt.’s state- 
wient being based upon  tneorrect 
information obtained Mi telephone, 
during the course of the interview, by 
I. from the firm’s solrs., & conveyed 
by BP. to applt.:—Held: the words 
ia ae aALOry er sc, but were 
capable of a amatory meaning.— 
aes rH Me LAWRENCE (1928), 50 N.L. R. 


Cases 167a—866b. 


his reputation as an amateur golfer for 
advertising purposes. The jury retumed a 
verdict for the Bags assessing the damages 
at £1,000 :—Held: as there was no evidence 
entitling the jury to attach a special defama- 
tory meaning to words otherwise innocent 
the verdict mnust be set aside & judgment 
entered for defts.—ToLLEY v. Fry J. S. & 
Sons, Lrp., [1930] 1 K. B. 467; 99 L. J. K.B. 
149; 142 L.. T. 270, C. A.s 46 T. L. R. 108; 
73 Sol. Jo. 818, OC. A. 


174. Add. Annotation :—Consd. Tolley v. Fry J. 8. 
& Sons (1929), 46 T. L. R. 108. 


188. Add. Annotation :—Refd. Tolley v. Fry J. 8S. 
& Sons (1929), 46 T. L. R. 108. 


229. Add. Annotation :—As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


292. Add. Annotation :—Consd. Tolley v. Fry J. 8. 
& Sons (1929), 46 T. L. R. 108. 


525a. Candidate for seat in Parliament.]—Defama- 
tory words, which are actionable in them- 
selves, are not the less so because they are 
alleged to have been spoken of one as a 
candidate to serve in parliament.—HAaRwoop 
v. ASTLEY (1804), 1 Bos. & P. N. R. 47; 127 
Ki. R. 375, Ex. Ch. 

Ane Mao :—Refd. Pankhurst v. Hamilton (1887),3 T. L. R. 

500. 


541. Add. Annolation :—Refd. Broome v. Agar 
(1928), 138 L. T. 698 


577. Add. Annoiation :—Consd. Cassidy v. Daily 
Mirror Newspapers, [1929] 2 K. B. 331. 


672a. -——.]—-PLUNKET v. GILMORE (1725), 
Fortes. Rep. 211; 8 Mod. Rep. 215; 92 





4.—IMPUTATION OF UNCHASTITY 1N 
FEMALE. 


866a. Photograph of husband of plaintiff with 
another woman—Alleged to be engaged.]— 
(1) Defts. published in a newspaper a photo- 
graph of one ©. & a Miss X. together with the 
words ‘‘ Mr. C., the race-horse owner, & 
Miss X., whose engagement has been 
announced.”’ Plitf. was, & was known 
among her acquaintances as, the lawful wife 


SuB-SECT. 


PART IV. seer. ae 1— 
. a s 
240 1. ——- Dishonest trading.)-~ 
RAYIM BAKHSH ¥. BACRCHA LAL (1923), 
1 L. R. 51 All. 509.—- IND. 


PART IV. seal " Ve ueaieacel i.— 


so. Stevedore-—— Misconduct as member 
of trade union.)-—PHtf., a wharf-labourer, 
had accused doft., the union secretary, 
of being whort in ‘bis cash. A meeting 
of the union was called to consider 
pltf.’s conduct, & thereat deft. called 
pitf. & others “ dirty stinking scabs 
& parasites,’ & stated that they were 
the first three men, in the ovent of 


625 i. 


PRATTEN Vv. 


PART IV. SECT. 2, SUB-SECT. 1.— 
E. (c) iil. 


Member of Parliament.}—The 
term “ office ”’ includes the position of 
@ momber of Parliament, whether or 
not such person holds an office in tho 
strict common-law sense of the torm.— 
THe LABOUR DalILy, LTD., 
[1926) V. L. R. 115; 47 A. LT. 147; 
(1926) Argua L. R. 152.—-AUS. 


PART IV. al 7 alate 2.— 
» (a). 
549 1. Description of crime in technical 


terms unnecessary. )J—. 
to be actionable per sc asanimputation P! 


ENGLIsH AND Emprre Dicest SUPPLEMENT. 


of C.; but defts. did not know this :—Held : 
the publication was capable of conv 
a meaning defamatory of pltf. &, the jury 
having found that it conveyed to reasonably 
minded people an aspersion on her moral 
character, that she was entitled to damages. 
It is impossible for the person publishing 
a statement which, to those who know certain 
facts, is capable of a defamatory meaning 
in regard to A., to defend himself by saying: 
‘*I never heard of A. & did not mean to 
injure him.’’ If he publishes words reason- 
ably capable of being read as relating 
directly or indirectly to A. &, to those who 
know the facts about A., capable of a defama- 
tory meaning, he must take the consequences 
of the defamatory inferences reasonably 
drawn from his words (SckuTron, L.J.).— 
Cassipy v. Dairy Mirror NEWSPAPERS, 
1929] 2 K. B. 831; 98 L. J. K. B. 695; 141 
a t 404; 45 T. L. R. 485; 73 Sol. Jo. 348, 
Annotation :—Consd. Ralston v. Ralston, [1930] 2 K. B. 238. 
866b. Inscription on tombstone erected to living 
wife.]—Pltf. married deft. in 1893. In 1899 
the parties separated under a deed of separa- 
tion & thenccforward lived apart. By the 
deed of separation deft. covenanted to pay 
an annuity to pltf., & the deed also contained 
a covenant for further assurance. After the 
separation pltf. set up in business as a garage 
proprietor, & she subsequently converted 
this business into a private limited co. in 
which she held the majority of the shares & 
also was the chairman & managing director. 
In 1929 she saw in a churchyard near her 
husband’s residence a tombstone on which 
was the following inscription: ‘ In loving 
memory of Jennie the dearly beloved wife of 
W. R. Crawshay Ralston of the Bungalow, 
Valley. Died 20th May, 1916.” Deft. was 
the W. R. Crawshay Ralston mentioned in 
the jipscription & he had caused the inscrip- 
tion to be made. Pitf. brought an action 
against her husband for libel & also for a 
declaration that she was the lawful wife of 
deft. :—Held: though the imscription was 
capable of a defamatory meaning, the pitf., 
by reason of Married Women’s Property 
Act, 1882 (c. 75), 8. 12, could not sue her 
husband on it, the action being for a tort & 


(1928]3 D. L. R. 638; [1928] 2 W.W. Rk. 
529 > 23 Alta. L. R. 401.—-CAN, 


PART IV. SECT. 2, SUB-SECT. 3. 

858 i. Charge of having had disease. )— 
An imputation of past infection is not 
actionable per se.— HALLS v. MITCHELL 
(1927), 59 O. L. R. 590; revad. on other 
yrounds, {1928} 2D.L. KR. 97; (1928) 
8.0. R. 125.—CAN. 


PART IV. SECT. 2, SUB-SECT. 4. 
i. order to succeed in 

an action under Libel Act, R. 8. M. 

1913 (co. 113), 8. 12, the words com- 


order for words of must unequivocably charge 


: of the commission of a crime they need adultery, etc. ; the action does not ile 
Haver Abt, After "agumion™*fhe ot, daraiog th, cine tm, tagnent fue worms Bh ay Pee cc Sn 
; aNgLuage.——-DUREAU Vv. AMPBELL, a 
to deft, or in default, Bhcul cee? (1928) 3 D. L. R907; [1928] 2 W.W. R.  WILLiams p. Brown, (192713 W. W. R. 
Pitt. did not do eithor, &, at a subse. 935. AN. , asi ; : 
afew ioe aun blaitie velied from the PART IV. SECT, 2, SUB-SECT. 2.-- PART IV. SECT. 4, SUB-SECT. 1. 
the nigel ing. Deft. thereafter success- B. (s). 867 vi. ——-.) SUTTER _v. BROWN, 
fully objected to pitf. being employed 559 ili.- —.}—Words which impute, [1926] App. D. 155.—8. AF. 
ax a atevedore:-—-Held: the words not the actual commission of a crime, 867 vii. , arriving at the 


were not applicable to pitf.’s conduct 
in his calling, & were not. actionable 
per a. TAYLOR oan IETON, {1937 ) 


RB. ALS. 1. 314, ous per st.— 


but merely that the pre oe of 
would, if given the t: 

mit a particular crime are not alander- 
DUBORD ¢. 


opportt 





meaning 

defamatory, the words must be can- 
strued to have the meaning which a 
reasonable person reading them in their 


» com- 


LAMBERT, 
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not the tL basieale ie & ceca & of her 


ati 3m Beas RAISTON v. RALSTON, 
ae B 238 , 99 L. J. K. B. 266; 143 
883. pen aes :-~As to (1) Consd. Tolley »v. 
Fry J. 8. & Sons (1929), 46 T. L. R. 108. 
885. Add. Annotations :—Refd. R. v. Denyer. 
[1926] 2 K. B. 258; Auto-Mart (London) v. 
Chilton (1927), 43 T. L. BR. 403; Hardie & 
Lane v. Chilton (1927), 96 L. J. K. B. 1040. 
gap a & Lane v. Chilton, [1928] 2 


900. Add. Annotations :—-Consd. Broome v. Agar 
(1928), 188 L. T. 698. ld. oo assidy, v. 
Daily Mirror Newspapers, [1929] 2 K. B. 831. 

907a. ——-.|-CassIpy v. Datty Minror Nrws- 
PAPERS, No. 866a, ante. 


931. Add. Annotation :—Retd. ooey ». Fry J. S. 
& Sons (1929), 46 T. L. R. 108 
961. For the existing paragraph mabatitibe the 
followimg paragraph :— 
-—--—~.]--Pitf. complained of a state- 
ment published by defts., in which it was 
alleged that pltf., thon Free State Minister 
of Labour & head of the Free State M itary 
Secret Service, was responsible for the murder 
of L., & knew who were the men implicated 
in an attaek on British troops at Queenstown. 
Defts., in their plea of justification, did not 
justify the allegation of murder nor the 
allegation that. pltf. was a murderer. But 
they said: ‘‘If & in so far as the words 
complained of meant or were understood to 
mean or were capable of meaning that pitt. 
took no steps to bring to justice persons guilty 
of the death of L. or of the attack on the 
British troops at Queenstown, or that pltf. 
was unfit to hold any oftlee of trust or 
responsibility, or of any kind, or that pltf. 
was 4 person with whom no honest or re- 
sponsible man ought to have anything to do, 
such words were & are true in substance & 
in fact.” Pitf. having obtained an order 
for particulars of the justification, dcfts. 
delivered particulars of seventy-two murders 
comunitted in Freland over a period of five 
years with an allegation that pitf. had assist ed 


——ne 


eee 





ee ane me ee ee 


context would be likcly to give them.- ~ | 
JOWNNAON tt KRaNp Dainy MAIL, 
11928] App. D. 190. —8 AF. 


Applt., who was a married man living 
epart from his wife, & had a house- 
kevuper who was separated from hor 


to organise them or had employed peuple to 
organise them :—Held : notwithstanding that 
defts., in their plea of justification had 
avoided justifying the allegations of murder, 
the particulars delivered by defts. were 
ulmissible.—MACGRATH v. BLACK (1926), 95 
L.J.K.B.951 3; 135 L. 'T. 594, 0. A. 


1006. .tdd. Annotation : ---Consd. Broome v. Agar 
(1928), 138 1. T. 698. 


1010. Add. Annotations :—As to (1) Consd. Serie 
2 Ery J. S. & Sons (1920), 46 T. L. RB. 
Refd. Cassidy v. Daily Mirror Noose 
[1929] 2 K. B. 831. Generally, Refd. ate 
v. Longsdon (1929), 98 L. J. K. B. TIE; 
Minter v. Pmest, [1980] 1. C. 36s, 


1014. Add. Annotation :—Refd. Tolley vu. Fry J. S. 
& Sons (1929), 46 T. L. BR. 108. 


1019. Add. Annotations :-- As te (1) Censd. Broame 
#. Agar (1928), 1388 L. T. 688; Lockhart v. 
Marrison (1928), 139 1. IT. 621. 


1032. ldd. Annotation: —~Caonsd. Broome v. Agar 
(1928), 138 L. T. 698. 


1045a. ———.] -—PItf.. a chauffeur, brought an 
action for slander avainst hia former mistress, 
complaining that she had falsely alle that 
he gave “joy rides’? im her motor car. 
Doft. pleaded justification. The jury found 
that. deft. had uttered the words complained 
of, but that they were not defamatory of 
pltf.+- Held: the question of libel or no 
libel was peculiarly # question for the jury, 
& it) was only in the most extreme cases that 
the judge should allow his view to overrule 
that of the constitutional tribunal. ~BRooMn 


v. AGAR (1928), 135 I. J BYS ; 44 . 1. R. 
$3M C. A. 
ooo : Folld. Lockhart ». Harrison (1928), #39 T.. T. 
521. 


1045b. —-.] Ina libel action, where the words 

complained of are not of necessity defama- 

tory, & the question of libel or no libel bas 

been property left to the jury, the verdict 

arrived at by them that the words were not 
defamatory roust stand. 

It is not true to say that a jury’s verdict 

in these circumstances can never be assailed. 


sens gee ee — 


[1926] 2 D. L. R. 698; 37 B. O. R. 231, 
ies CAN. 


975 v. -— .}-—Deft. published of tae | Busband, claimed that, tho wordy | PART IV. SECT. 7, SUB-SECT. 1.—B. 
dixectors of Tate. ‘an ipoorporated Hl deg wee ro pe sification pe 7 1041 ‘ , Je Wher the ae oan 
use , hour » re 

sstise Ghasine cuscneet Gtker centieee cs for libel : --Held; the words stintentont ut tack i exnron ona of 


notive stating, amongst otber matters, 
that ‘ certain 
themacives to be 
hed been sell-appointed by the most 


heros representing aude 


‘tors of the society. 


Words 


ware capable of bearing the defamatory 
complained of, 
reasonable inference that they referred 
to the relations between appit. & his 


inion, a fudge reek rule on & watter 
construction that the words cem- 

platued of ave incapable of being any- 

thlag but statementy of fact 


& it was a 


ordinary English | articls published Jn defts.’ newspaper, 


despicable, foul, means, . oi, 
in pervect Se pulines tr =r nouvckectet: —CLARK_v. Vane, (1930) | Lyne 0. BRENNAN (1927), 28 
acted by them ..- i Ww & 430.-—-N.Z. mn. 1. N.S. W. 43. —AUB. 

on Fetus i oie 1011 vi. - .f In wo sult for 
a Sane eee canis ue spite Iv. acu iigiai 5, SUB-SECT. 2.—-A. damages for Libel based upon at 


it, namely, that the business of the 
society way being fllegally transae 

& us such it wae Cote A OFS of pltta— 
OWEN SounD BUILDING & SAVINGS 
ae v. Mem (1893), ey O.  1098— 


of are not 


PART IV. SECT. 4, SUB-RECT. 2. 


(182 621) 3 (sank, 128 


883 i. Unless special circumstances c ve 10. 38 
proved.} —Appit. & resp. were nelgb- : 6 
bouring shopkeepers. There was trade 


| 

tas whey & | N 
rues & regulations Z 
7 

j 


rivalry between the parties, which 





words. et eae ike words ao a eg pitf. alleged the 
Bee aoe adduces no eee ae ee that 

red bn = po ger pp yee he precio to 
tpagy a i “D. i, kh $1: ; 
R. vas (ivaer 2W.W.R.S 


eae IV. SECT. 6, SUB-SECT. 1. 


atticle Linputedk to 
him the heinous crime of being ao 
weinber of a terrorist orgitisation tu 
murder & certain class of pecsury. 
Betts. phaded pris lege & fair ied: 


ish wordy 


in a matter of public interest 
it is for the et. fn such w case in 
firnt Dlace to mule whether or not as & 
matter of law the article ia capable of 
the construction suggested by pltf., & 
nest to deelde whether if is so as a 
question whether an 
article 


6: revad., A ke? 
; 22 


of fact, 1.8. 
ordinary man Hkely fay rend the 


ownshi a ok-_ HOBINAON 1. | 
Gpplt. & resp. were known to every one. HCUARMAN (18D7),17 IL Td]. GAN, | Would undemtand it in. the sense 
Warfare was age ioe by alleged = by me SUBHAS OHANDRA 
Resp. placed in his window a Y placard PART IV. SECT. 6, SUB-SECT. 2.—A. | Boni, vo KNioHI & Sons (1924), 
is One man, one trade, onv wife.’ { 979 if. ——.}—Kvans v. Marryn, [| J. BR. 64 ¢ sale. erie ~IND. 
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1084a. 


PART V. saan 1, ee 1.— 
1084 v. —— 


1106 ifi. 
(1888), 17 O. R. 22.—CAN. 
PART Vv. SECT. 1, SUB-SECT. 3. aes 
C. (a) il. 


11384 iv. 
Jacie the person who is the “ declarod 
printer ” of a newspaper is responsible 
for everything that is printed in it. 
He can, however, escape liability by ASSURANCE Oo., LTD 
showing that he was absent bond 204; on appeal, (1929] 


A plain & obvious defamation incapable of 
any innocent explanation, if found by the 
jury to be non-libellous, would certainly be 


Cases 1045b—1201a. FEINGLISH AND Empre Dicest SUPPLEMENT. 


set aside (LORD BUCKMASTER).—LOCKHART 
vu. HARRISON (1928), 189 L. T. 5215; 44 
T. L. R. 794, H. L. 


Part V.—Publication. 


1069. Add. Annotations :—Consd. Watt v. Longsdon | 


(1929), 98 L. J. K. B. 711. N.F. Osborn v. 
Boulter (Thomas) & Son, [1930] 2 K. B. 226. 


1084. Add. Annotation :—N.F. More v. Weaver, 


[1928] 2 K. B. 520. 


-}—(1) If a business com- 
munication is privileged, as being made on a 
privileged occasion, the privilege covers all 
incidents of the transmission & treatment 
of that communication which are in accord- 
ance with the reasonable & usual course of 
business; & it is in accordance with the 
reasonable & usual course of business for a 
business man to dictate his business letters 
to a typist, even although these letters 
contain statements defamatory of a third 
person. 

(2) Semble (ner ScruTTon & SLESSER, 
J.JJ.): Where a document containing 
defamatory statements is published by being 
read out to a third person, or where the 
publication of the defamatory statement is 
to a clerk to whom it is dictated, the com- 
ynunication in either case amounts to slander 
& not to libel. 

Semble (per GREER, L.J.): Such com- 
munication amounts to libel.—OsBoRN v. 
BOULTER (THOMAS) & Son, [1930] 2 K. B. 
aoe 99 L. J. K. B. 556; 143 L. T. 460. 





ee errr 





1085. Add. Annotation :—Refd. Gottliffe vv. 


Hdcelston, [1930] 2 K. B. 37%. 


1086. Add. Annotation :—-Refd. Uottliffe v. 


Hdelston, [1930] 2 K. B. 378. 


1087. Add. Annotations :—As to (1) Refd. Smith v. 


Schilling, [1928] 1 K. B. 429. Generally, 
Refd. Martin v. Benson, |1927] 1K. B. 771. 


1115. Add. Annotation: —Mentd. Re William 





1201a. 


Side, that is, not with the purpose of q@ ii. 

+ (ce) i. evading responsibility, when a par- an action for libel based on the circu- 
——.J—CGrernan ticular article complained of was Jation of a certain petition to the 

v. MINNEAPOLIS THRESHING Macyrine printed. Butif he dves so, bois bound Minister of Justice in the months of 

Co, & CHRISTIANSEN (Alta.), [1929] 4 to give evidence as to who the actual Nov. & Deo. prior to the b of 

D.L. R. 501; 3 W. W. R. 215.—CAN. 


Thomas Shipping Co., Ltd., Dillon (H. W.) 
& Sons, J.td. v. The Co., Re Robert Thomas, 
[1980] 2 Ch. 368. 


1168. Add. Annotation :—Consd. Osborn v. Boulter 


(Thomas) & Son, [19380] 2 K. B. 226. 


1177. Add. Annotation :—Refd. The Fagernes, 


[1926] P. 185. 


As to source of information—Libel by 
trade protection society.}— Defts., an assocn. 
of traders formed for the purpose (inter alia) 
of supplying information to its members, 
issued a report in which appeared an inquiry 
as to the address of pltf. Pltf. sued defts. in 
respect of this publication, alleging that by 
it defts. meant & were understood to mean 
that he had moved from the address where 
he had resided for eight years, & where he 
still resided without leaving any indication 
of his movements, with the object of avoiding 
payment of his debts. Defts. denied the 
innuendo & pleaded that the words were 
published on a privileged occasion & without 
malice. Defts. by their particulars stated 
that a membcr of their assocn. made an 
inquiry with regard to pltf., & the secretary, 
in pursuance of his duty to further the 
objects of the assocn., instructed their inquiry 
officer to inquire for pltf., & that the inquiry 
officer was informed that pltf. had left, & 
thereupon defts. in the honest belief that 
this was true published the information for 
the benefit of the members. On an applica- 
tion by pltf. for further & better particulars : 
—Held: defts. were bound to give further 
particulars to enable pitf. to test the question 
whether the inquiry was made by a member 
of deft. assocn.—ELKINGTON v. LONDON 
ASSOCN. FOR PROTECTION OF TRADE (191]), 
27 T. L. R. 329, C. A. 








Days of publication.}—In 


printer of tho paper in his absence was. the action, one of defts. moved to 


084 vi, — — ——-— ——.]— uv, 77 HA Swarup vr. MUNAMMAD SIR4J = strike out the statement of claim 
aid C.), (1929) 4 D. T Me Vie": (1928), I. . 1. 50 All. 806.— IND because, of pltf.’s failure to furnish ag 

W. W. RR. 80.— j re y an order for particulars 
sais PART V. SECT. 1, SUB-SECT. 4.— ihe particular days in those months 

PART V. SECT. 1, SUB-SECT. 3.—A. B, (b). on which the publication was alleged 


——.]—HARKINS v. DONEY 


8.C. BR. 852.—OAN 











-}—Primd 
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. 


PART Vv. SECT. 4, SUB-SECT. 1. 


q 
- -. =~. PEOPLE's | ullegation of publication in statement of 
ASSURANCE SOCIETY v, DUBLIN CITY 


. Notice under L aay to have taken place:—Held: the 
s, 8 1-SENTINEL: KuvinwGo-o- Koni, order was in this respect too wide & 
SON. [1927] 4 D. L. R. 232: 61 0. L. 
62; reved. [1928] 3 D.L. R. 97; (1928) 


the motion was dismissed without 
copts.—-PECK vt. La VALLEY (Alta.), 
{1929} 2 D. L. R. 370; 1 W. W. ih 
873.—CAN. 


iii, —— When unnecessary—No 
wv. GEIGER (BK. C.), 


claim. }-——-HAaLL 
+ {19238] I. BR. (1929) 4 D. L. R. 420; 3 W. W. R. 80. 
1. R. 25.— IR. — CAN. 


Vol. XXXII.—Libel and Slander. 


Cases 1245—1446a. 


Part Vil.—Defences. 


1245. Add. Annotation :—Refd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1302a. Imputation as to disclosure of confidential 
information—By solicitor—-Proof of dis- 
closure of communications made by clients 
c Aa Oe v?. TERRELL, (1838), 4 

. ; ; ev. & M. K. B. ; 

E. BR. 688, ; pia nace 

Annotation :—Refd. Taylor v. Blacklow (1836), 3 Bing. N.C. 


1310. Add. Annotation :—Retd. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

13138. Add. Annotation :—Consd. Godman r. Times 
Publishing Co., [1926] 2 K. B. 273. 

1317. Add. Annotation :-—Apld. Godman v. Times 
Publishing Co., [1926] 2 K. B. 273. 

1318a. As to witnesses to be called.) —Emprn r. 
Burns (1894), 10 T. L. R. 400. 

1329. Add. Annotation :—As to (1) Refd. More v. 
Weaver, [1928] 2 K. B. 520. 

1839. Add. Annotation :—As to (3) Refd. Collins rv. 
Whiteway, [1927] 2 K. B. 378. 

1841. Add. Annotation :- .16 to (1) Apld. Veal +. | 
VWeard (1930), 46 T. L. R. 448. 

1347. Add. Annotation :—Refd. Collins v. White- 
way, [1927] 2 K. B. 378. 

1347a. Court of referees—Under Unemployment 
Insurance Act, 1920 (c. 30).]—A ct. of 
referees, constituted under the above Act 
& the regulations thereunder for the purpose 
of deciding claims made upon the unemploy- 
ment insurance funds, is a ct. discharging 
administrative duties only, & communications 
made to that ct. are not absolutely privileged, 
as would be the case if they were made to a 
judicial body in the discharge of its duties.-—- 

COLLINS v. WuiTkway (Henny) & Co., , 
[1027] 2 K. B. 378; 96L. J. K. B. 790; 137 | 
L. T. 297; 43 °'T. 1. R. 582. | 

1351. Add. Annotation : —Mentd. Wisbech BR. D.C. 
v. Ward (1927), 91 J. P. 200. | 

PART VI. SECT. 1, SUB-SECT. 2.—A. | 


sh. Where libel dimmble.)-~O’Car- 
LAGHAN v. TrHomaon 1D. C. & Co,, 


PART VI. SECT, 1, SUB-SECT. 3.— A. 





that some of the 
untrue -—He 





S  eemeniiiilinn daeemaneemelianad mien 


ld: the verdict was such 
an one “‘ ag no jury could have found as 
reasonable men,” & should 
& a new trial had.—lRore v. SMITE 
NEWSPAPERS, Lrp. (1927), 27 


1895. Add. Annotation :—-Refd. De Freville v. Dill 
(1937), 96 l.. J. K. B. 1056. 

1407. Add. Annotation :—Refd. More v. Woaver, 
{1928]2 K. B. 520. 

1429. Add. Citation :-—134 lL. T. 286. 


1446a. —-——.]—To constitute a communication 
made on a privileged occasion there must be 
a legal, moral, or social duty to make the 
communication, as well as an interest in the 
recipient to receive it, & the question, which 
is for the judge & not the jury, whether such 
a duty exists depends on the circumstances, 
the nature of the infomnation, & the relation 
of the recipient & the informant. 

One B., the foreign manager of a co. which 
carried on business abroad, but was in 
voluntary liquidation, wrote to deft... who 
was a director & was also the liquidator of 
the co. in England, a letter containing gross 
charges of immorality, drunkenness, & dis- 
honesty on the part of pltf., who was the 
managing director of the co. abroad. TDeft. 
wrote in answer that he had long suspected 
the pltf. of immorality, & asked B. whether 
he could obtain a sworn statement of the 
matters disclosed in lis letter from the 
persons mentioned therein as his informants, 
adding that it might ‘even be necessary to 
bribe” them, & that he understood that one 
of them was ° a woman of the lowest type on 
earth— a prostitute all her life”; that pltf.’s 
wife was an old friend of his, & that he would 
be unfair to an old friend it he did not place 
the facts before her, but that without a 
sworn statement he would not speak. With- 
out obtaining any corroboration of the 
allegations in B.’s letter, & without com- 
municating with pltf., deft. showed U.’s 
letter first tu S., the chairman of the board 
of directors & the largest shareholder in the 
co., & then to pltf.’s wife. The allegations 
in B.’s letter were unfounded, but deft. 


 etteeetin diesem tnaiememenranetammteed ~ eet te -~ 


ANUKUL CHANDRA MITt 
I. L. R. 56 Calo. 85.— IND. 


PART VI. was dl 2s Fi Ml 2-- 
* Vo 





allegationa were | (1927), 


be set aside, 
18 
Ss. RR, 


1274 ii, ——.}—Under a plea of | N- 5. W. 313; 44 N.S. W. W. N. 37, | pro 

Justification the onus ites on, deft. to P. C.— AUS. statements ~ a to we made by 
prove that cach defamato aAtement pa 0 

to which the plea is pleaded, ia trae & PART VI. SECT. 1, SUB-SECT. 4.—A. | affidavits filed by them, the cl 
for the public benefit by reason of the ki. ——-.}—If doft. does not in his | cannot claim protection of the 
facta sct out in the plea which facte pie of justification state the specific English rule of absolute privilege, & 
deft, is also hound to prove, & upon ts or instances on which be relics, | if the statements are in - 
failure to prove any one of these | he must do so in his particulars.— | tory, the accused oan protect himeelf 
matters the ar fails—Morcu +, | BARNES v. Sykra (Man.), (1926) 3 {| duly under one of the exceptions to 
SLERMAN (1928), 29 8. R. N.S. W. | W. W. R. 476.—CAN. Indian Penal Code, s. 499.—MUL1L 
125; 46 N. 8. W. W. N. 52.—AUS., v. Sygrs | CHAND 0. Buga BiInaH (1930), J. 1, R. 


PART VI. SECT. 1, SUB-SECT. 3.— 
B. (b). 


1282 {. General rule — Same strictness 
of proof required as on inditment.}— 
Mays v. DEGERNEss (sask.), (1929) 4 
Dd, L. R. 771.-~—-CAN. 


sj. Newspaper article wmputing d- 


ee ee 


m i, 
Rk. S. O 





med 


k ii, ——~-.J~ BUENER 
(Man.), {1927} 1 D. L. R. 282,~ CAN. 
PART VI. SECT. 2, SUB-SECT. 2.-- 

A. (b). 


nder 
une (1927), 


Srxag v. R. (1926 iJ 
IND. 


& Ran. 359. - IND. 
PART VI. SECT. 2, SUB-SECT. 2.— 
B. (a). 


1414 ii. Words spoken by 
member of Parliament in Parllarent 
are absolutely privileged , the ct. has 
no jurisdiction to entertain an action 


Municipal Act, 
60 UO. L. kK. 78. 


mr ee, 


PART VI. SECT. 3, SUB-SECT. 1. 


i mual ch pion ta RD. 2OF a don at od ee rr Men aaa 
SF. ™m . ALIN e - ae on mn On, BCL aKlde w?@ Writ OF sUInDmons 
BENNETYI, LtTp. choge 20 g. E { FARE Y) eeere SS has SECT. 2. ae Watenent of plait Jn such an action. 
N. 8. ae 280; 46 N. 8. W. W.N. 113. | 1358 v . Nikao Wise a EN te oe (1887), 20 
— . Ceasar - das APF. — . 

ae .L. R. 6 Pat. 224. 


PART VI. SECT. 1, SUB-SECT. 3,—C. 
1358 vi. 








f efamatory 50 Mad. 687.—IND. 
were true, & on appeal it was admitted 


-}—Min ANWARRUDIN 
v. FaTuim Bat ABIDIN (1926), I. L. R. 


{ 1358 vil. ———.}—M. BANERJEE v. 


1437 1. General rule.J—-Sarro 
LEADER Pupiuieasina Co., [1926] 
D. L. R. 68; [1926] 2 W. W. R. 268; 
20 Sask. L. R. 4495—CAN. 


Vv. 
3 
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Cases 1446a-—1629. EiNaisH AND Eimprer Dacest SuPPLEMENT. 


believed them to he truc :—Held: (1) the 
publications to S. & B. were made upon 
privileged occasions, but the publication to 
the pltf.’s wife was not upon a privileged 
occasion ; (2) in the circumstances relating 
to the public ations to S. & to B. & to pltf.’s 
wife there was evidence of malice which ought 
to he left to a jury.—WatTT v. Pacormaert 
[1930] 1 K. B. 180; 98 L. J. K. B. 71135 142 
ae 4;45 T. L. ’R. 619; 78 Sol. Jo. 644, 

1455. Add. Annotation :—As to ae Consd. Watt ve 
Longsdon (1929), 98 L. J. K. B. 711. 

1457a. ——- ——.]—WaTT  v. 
1446a, ante, 

1460. Add. Annotation :-—As to (8) Consd. Minter 
v. Priest, (1930] A. C. 558. 


LONGSDON, No. 





1466a. ——.J)—Watr »v. Lonaspon, No. 
1446a, ante. 
1466b. ——.]—In an actiun for defamation 





it is for the judge & not for the jury to decide 
whether an occasion is privileged or not, 
the question of express malice, which destroys 
the privilege, if it is qualified privilege, ought 
to be put to the jury only after the judge has 
ruled that the occasion is privileged.— 
MINTER v. Priest, [19380] A. C. 558; 99 
I. J. K. B. 3901; 1438 L. T. 57; 467. LR. 
301; 74 Sol. Jo. 200, H. I. 

Annotation :— Refd, Warris v. Harris (1930), 47 T. L. R. 15. 

1485. Add. Annotation :-—Consd. Osborn ». 
Boulter (Thomas) & Son, [1930] 2 K. B. 226. 

14886. Add. Annotation :--Apld. Osborn v. Boulter 
(Thomas) & Son, [1930] 2 K. B. 226. 

1487. Add. Annotation -: —Consd. ae v. Boulter 
(Thomas) & Son, |1930) 2 ik. B. 226. 


2489. Add. Annotations :-—As to (4) Apld. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. Consd. 
Osborn v. Boulter (Thomas) & Son, [1930] 
2K. B. 226. 

1500. Add. Annotation :—Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 


1520. Add. Annotation :—Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 


1521. Add. Annotations :—-Consd. Watt v. Lungs- 
don (1929), 98 L. J. K. B.711. Refd. Hardie 
& Lane v. Chilton (1927), 96 L. J. K. B. 1040; 
Tolley v. Fry J. 8. & Sons, Ltd. (1929), 46 
T. L. R. 108, 


—— 


1526. Add. Annotation :—Refd. Collins v. White- 
way, (1927] 2 K. B. 378. 

1589. Add. Annotation :—Consd. Watt v. Longsdon 
(1929), 98 L. J. K. B. 711. 

1545. Add. Annotations :—Consd. Minter v. Priest, 
[1929]1 K. B. 655 ; Watt v. Longsdon (1929), 
98 L. J. K.B. 1¥1. 

1850. Add. Annotation :—Ae to (1) Apr Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 

1579. Add. Annotations :—Consd. Minter v. Priest, 


| [1930] A. C. 558. Refd. More v. Weaver, 
[1928] 2 K. B. 620. 
15792. ——.|—-Communications  passi 





between a solr. & his client, on the subjec 
upon which the client has retained the solr., 
& which are relevant to that matter, are 

peate rivileged.—MORE v. WEAVER, 
[1928] 2 K. B. 620; 140L.7.15; 447. L. RB. 
710; 72 So. Jo. 556, C. A. 

Annotation —Consd. Minter v. Priest, [1929] 1 K. B. 645. 

1592. Add. Annotation :—Gencrally, Refd. Collins 
v. Whiteway, [1927] 2 K. B. 378. 


Regarding solicitor employed by 
body.|—LawRENCE v. Hatt (1928), 72 Sol. 


1 eee 





1596a. Communication to clerk to justices—Objec- 
tion to grant of moneylender’s licence. |—- 
A. letter written to a justices’ clerk in 
response to @ public notice of an application 
to the justices for a certificate for a money- 
lender’s licence is not absolutely privileged 
in a libel action by the moneylender against 
the writer of the letter, but the occasion on 
which such a letter is sent is a privileged 
occasion, & pHf., in order to succeed, must 
prove malice on the er of deft.—VEAL v. 
Harp (1930), 46 T. 448, 


1608. Add. Annotations ;—Ags to (1) Refd. Tolley 
v. Fry J. S. & Sons (1929), 46 T. L. R. 108 
Minter v. Priest, [1930] A. O. 558. Generally, 
i Watt v. Longsdon (1929), 98 L. J. K.B 
71 

1615. Add. Annotation :—As to (1) Refd. Watt v. 
Longsdon (1929), 98 L. J. K. B. 711. 


1626. Add. Annotation :—Consd. Watt v. Longsdon 
(1929), 98 L. FJ. K. B. 711. 





16382. : 
Lrp. v. SAMUEL WttHERSs & Co., Litp. (1926), 
44 BR. P.C. 19. 


PART VI. saan oo 3.— 

1500 viii. .}—~The undeny ne 
principle on which is founded pro- 
tection for » communication otherwise 
aciionablo as defamatory. in ‘ the 
common convenience & welfare 
society.” Tho communication is only 
potucted when it is fairly warrantod 
y some reasonable occasion or 
exigency, & when mado in discharge 
of some public or private duty such as 
would he od by people af 
ordiuary intelligence & moral eee: 
or is fairly made in the timate 
defence of a ane? own tehieata, 
3t ia not sufficient that the person 
making tho statement believes, honestly 
& not without some ground, that the 


uty or pga exists. There must, 
n fact, be such @ duty or interest 
as, under all the reumstances, 


wirrants the communication.—-HaLis 
MITCHELL etre: $b.L. R. 97; 
11928] 8. GC. R. 125.— GAN. 


PART VI, SECT. a SUB-SECT. 3.— 
A. (@) v. 


1560 vi. — ea oa KI.EINHANS @. 


Usman, [1929] App. D. 121.- S. AF. 
PART VI. ta 3, eee sear: 3.— 


1580 iii. -——- -———.]—A solr, in 
corresponding with third partice, is in 
no better bomen ra his client. re 


is not free te everything bis 
bes or state e is 


clicnt may & 

bound to exclude from his Ictter any- 
thing dotaciatory that is not relovant 
to the oocasion.—-M’K 06H »v. O'BRIEN 


MORAN, (1927] I. R. 348.--IR. 
PART VI. SECT. 3, SUB-SECT. 3.-- 
A. (e) ix. 


- — By member.)—A col- 
peunieation made to a city council by 
a member thereof while the subject 
of the policing of the city was bein 
discussed at a mceting of the ce 
hold, in an action for slander, to have 
becn made os a pik leper occasion. 
Hu wane aig - 

Le 1 187; 11928] 2 . - rR. 7 
AN. 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (0) xii, 
oi. —-- -.}A public political meeting 
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is not a privileged o 
v. CAMPBELL, (igz8]. 3 dD. L. 
[i928] 2 W. W. R. 535.--CAN. 


asion.—BUREAU 
R. 907; 


PART VI. SECT. 3, SUB-SECT. 3.— 
A. (c) xiv. 
Statement as to bgt pong 3 peor 
By one a one church 
amie 
McLop, Lngp, (1940) 2 3 mh R. arte ; 58 
PART VI. SECT. 3, SUB-BECT. 3.—B. 


1631 vi. ——.}—To clothe an occa- 
sion with privilege on the ground of 
co tere terest 


SaPiRo Lesapem PushisHine Ca., 
(1936). 3 D. In R. “i vip Q2W.wW. BR. 
268; 20 lask. L. R 9,—CAN. 


eppeaiing for funde—T'o "0 committee 


oe atid eppeai.j--HaYy¥YoRD »v 
ee [19a7} 5. Cc 740. 


(1929), 98 L. J. K. B. 711. 


1609. Add. Annotation :—As te (1) Refd. Mac- 
kenzie-Kennedy v. Air Council, 


K. B. 517. 


1785. Add. Annotation :—Reid. Broome vr. Agar 


(1928), 138 L. T. 698. 


1789. Add. Annotation :—<As to 
Board, [1929] 1 K. B. 301. 


1744, Add. Annotation :—Mentd. Nadan v. R., 


[1926] A. C. 482. 
1847a. 
15 T. L. R. 222, C. A. 








1849a. Right to give particulars-—-Although no plea 
of justification.|——Where deft. in an action for 
libel pleads that the words complained of are 
fair comment, made in good faith & without 
malice, on matters of pubhc interest, he is | 
entitled to give particulars of the facts upon 
which he based his comments, alt hough those 
facts are defamatory of pitf. & there is no | 


1868. Add. Annotations :—Consd. Watt » Iongsdon | 

L. J. K. B. 711; 
Priest, [1930] A. C. 558. Refd. Cassidy rv. 
Daily Mirror Newspapers, [1929] 2 K. B. 


(1929), 98 


(1) Apld. Burton v. 


J—HAvVARD vw. CORBETY (1899), 


Vol. XXXII—Libel and Slander. 
1642. Add. Annotation :—Reid. Watt v. Longsdon 


plea of 
119239) 3 


F21927} 2 | 1854a. 
: Separate 








Part VII.—Malice. 


Minter >», 


1024. 


331; Tolley v. Fry J. S. & Sons (1929), 46 | 4943a, — 
L160b, ante. 


T. L. R. 108. 


1910a. Accusation of 





— 





PART VI. SECT. 3, SUB-SECT. 3.-—C. 
1649 xii. HENN vv. SmiTu 

(1912), 12 I. 

CAN. 


wee 


-} 
L.R.1; 60. L. R. 48. 


PART VI. ie + SUB-SECT. 4.— 


an. Publicly heard before a Court of 
Justice —Label d- Slander Act, R. S.O, 
1914.) Cowl v. ROBINRON, [1928] 
3D.L.R. 776; 620, L. R.351.- CAN. 


PART VI. aaa 7H ella 4.—. 
'e ¢ oe 
so. Publication o erhilnt- Prim- 
fegel.J—BUTLER v, SASKATOON STAR- 
Paanrx, Lrp. (Sask.), {1920] 
W. W. BR. 672.—CAN. 


PART VI. el a, SUB-SECT. 4.— 

ap. Under Iibel & Slander Act.}— 
HANBEN v. NUGGET PUBLISHERS, LTD., 
Rae, cg L. R, 791; 61 0. L. R. 


9q. ———. -- SENTINEL- REVIEW Co. v. 
ROBINSON, {1927} 4 D. L. K. 232: 61 
ry o R, 62.—CAN. 


PART VI, SECT. 3, SUB-SECT. 4.— 
B. (e) I. 


1678 ii. ——-.}—Hvauxes v. Sun 
(1925), 36 B. CG. RR. 


PUBLISHING Oo. 
422.—CAN. 
PART VL str 3, SUB-SEOCT. 4.— 


. (6) Ih 
1698 {. -—— Report of judgment 
ttone.)-——-DUNOAN rv. ABRBOCIATED SCOT- 
Tian NEWSPAPERS, LTD., [1929] S. C. 
(Ct. of Seas.) 14.—8COT. 


raat atime ra 
5 - « COW, 
lished a chata nett alleged to 


native was a take, was successt 
sued by the latter for libel in the H. 


Ae ee RY oy Nene ce 


| 





ree re me 


Ct. of Western Samoa = On appeal. 

: the report, being a report. in 
English purporting to set ont what 
resp. said in English, was libeHous 
notwithstanding that it may be a true 
report of what tho interpreter said in 
Samoan. SAMVAN GUARDIAN NEWS- 
PAPER & PRINTING Co. v. Mc Carruy, 
(1930) N. 4. L. ht. 593. N.Z. 


PART VI. SECT. 4, SUB-SECT. 2. 


1788 fi, j--The ‘rolled up 
pee * to an action for bel is a plea of 
air comment only, & whore there ig no 
esa of justification, evidence is not 
admissible to prove the truth of de- 
famatory allegations of fact, & the 
defence of falr commont is no answer 
to such allegations. --LEECH v. LEADER 
PcBLiemivae Co., Lrp., (1926) 2 DP. L. R. 
28; (1926) 1 W. W. R. 673; 20 Sask. 
L. R. 337.—-CAN. 

1738 ii. S.P. BARNES vo. SYKES 
(Man.), [1926] 3 W. W. R. 476. —OAN. 


1738 fv. ~— -.J-In an action for 
Hbel, under the “ rulled up plea ” deft. 
has the right, without loading 
justification, to adduce evidence to 
establish the truth of allegations of 
fact upon which comment is based, 
as distinguished from comment itself. - 
Boys v. Stak Pra. & Pus. Co., (1927} 
3D. Is BR. 847 5 60 O. L, Jt, 592.— CAN. 


PART VI. SECT. 4, 8UB-SECT. 6. 


1848 1. “ Rolled up plea” ~Wlea of 
juar com not justification .|—LBECH 
vt. LEADER PURLIBHING Co., LTp., No. 


1738 ii, ante.—- CAN. 

1848 f4.5.P Barnes tv SYKEa 
(Man.), No. 1738 itl, antr.—CAN. 

st. --—~-.}—Where the defence of 
fair comment is pleaded the comments 
must. be warranted by the facte stated 
in the bb hers Deo ained of, in the 
sense that facts must afford a 
reasonable foundation for the com- 
rocots, & it i not legitimate for 
defender, by the averment of new 
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justification.— BURTON ¥. 


Gases 1648-1948. 


BoarRp, 


.B. 301; 98 L. J. K. B. 165; 140 


L. T. 289, C 
Indemnity--& plea justifi 

trial of issue as to indemnity.|—In 
a libel action defts. pleaded justification, & 
that pitf. had, in return for 
taken in writing to indem 
any actions for libel. 
disputed his signature, & said that he was not 
bound by the alleged undertaking. Plitf. 
then applied for an order that the issue as 
to the alleged undertaking & its construction 
should be tried separately before the other 
issues : —/?eld: when pltf. asked for an order 
that one issue should be dispused of befure 
the trial of the other issues, the order should 
be made only when there were special cir- 
cumstances justifying it, & as there were 
none in the present. case, the order must be 
refused.— BoTromLky «. Huns & BLACKETT, 
Lap. & Housron (1928), 44T. J. 18. 451, C. A. 


incompetence— Whether | 1948a. -— - - - 


wa. 


of eation— 


ayment, under- 
y them against 
Pitf., in his reply, 


proof of competence in other transactions 
admissible.| --Brinte ov. BAZALGETTE (1849), 3 
Exch. 692 ; 


Is L. J. Kx. 348; 154 KB. R. 


“| 
o] Where deft. establishes a 


~— = emarmer 


Minter vo. Proesr, No. 


“ ~ — « 


facts in his defences, to extend the 
Hinita of inquiry. - WHEATLEY t. AN- 
DERBON & MILLFR, (1927) 8. O. 133.--— 


SCcoT. 
PART VI. SECT. &. 

sv. No libel —Innuendora covered.|— 
Day v. IRIs TRANSPORT & GHNERAL 
eee Union, (19296) I. RH. 118. ~— 
aw. Jinplied request to publish.) -J. 
was omployed ag a roporter by the pro- 
pmoetors of ‘The Mercury,” @ dally 
newspaper, & was also employed bs 
the committees of a trotting alub to 
take notes of a private toquiry held hy 
the stewards into the running of pitt.’ 
horse. As a result of this ing the 
stewards purported to diaqualify ou 
cortuin horse, its owner & rider for 
three months, but Inasmuch as the 
owner was not awmnmoned to answor 
the charge roade net hho at the 
Inquiry, the disqualification wae void. 
On the morning following the eg rd 
the Libel compinined of wos published 
in ‘** Tho ercury the meterial 
portion of which read : ‘' The stowards 
ecided the obarge was sustained, & 
disqualified the horse, owner, & rider 
three months.”” Jt was proved 
that dofts. issued no instructions to J. 
not to report information he received 
ut such inquiries, bat all other press 
representatives wore excluded .- Held: 
there was sufficient evidence to Justify 
that the Hbel 
delts.” Implied 


the jury in concladin 
bad been published a 
request. ATMORL &. BOON; BOON 0, 
PATMORL, 22 ‘Tus. L. 1. 75. AUS. 


PART VII, SECT. 2, SUB-SECT. 2. A. 
1876 xif. .} -DUNNEr uv. NEL 

BON, (1926] 8. C. 764. SCOT. 

PART VIL eect: i SUB-SECT. 2.— 
{i ~}- Declining to give an 

apology ia not evidence os 


malic 
Haris ». MiTcHsLL (1937), 69 O. L. 
“90. - CAN. 


Cases 1948a—2200. ENGLISH AND Emprre Dicest SUPPLEMENT. 


qualified privilege for a publication, & 
pltf. fails to adduce any evidence of malice, 
the judge is not obliged then & there to 
withdraw the case from the jury, but, if 
deft. proposes to call evidence, may in his 
discretion defer ruling on the question of 
malice until he has heard the evidence for 


deft. In the exercise of this discretion the 
position of deft. who has to adduce evidence 
upon other issues in the action should be 
considered._—-MARBE v. GEORGE EDWARDS 
(Daty’s THEATRE), LTp., [1928] 1 K. B. 269 ; 
96 L. J. K. B. 980; 138 L. T. 51; 43 
T. I. R. 809, C. A. 


Part Vill—-Damages and Costs. 


1988. Add. Annotations :—Consd. Hobbs v. Tinling, 
Hobbs v. Nottingham Journal, [1929] 2 
K. B. 1; Tolley v. Fry J. S. & Sons (1929), 
46 T. L. R. 108. Mentd. Williams v. Bar- 
ton, [1927] 2 Ch. 9. 

1989. Add. Annofations :—Refd. Thomson  v. 
McNulty (1927), 71 Sol. Jo. 744; Cassidy 
ata Mirror Newspapers, [1929] 2 K. B. 

1982. Add. Annotation :- Refd. lIobbs v. Tinling, 
Ope v. Nottingham Jourrial, [1929] 2 


2020. Add. Annotation :-—As to (2) Consd. Hobbs v. 
a oe v. Nottingham Journal, [1929] 


2087. Add. Annotation :—Expld. Hobbs v. Tinling, 
a a ». Nottingham Journal, [1929] 2 


2041a. ——.]—In an action for libel pltf. 
sect out in his statement of claim the alleged 
libel, & in a separate paragraph alleged an 
innuendo which practically repeated, but 
somewhat extended, the statements in the 
alleged libel. Defts. did not plead justifica- 
tion or fair comment, but paid 208. into ct. 
in respect of the alleged libel as sufficient 
damages ; they made no payment into ct. in 
respect of the innuendo; & they gave notice 
under KR. 8. (C. Ord. 36, r. 37, of their intention 
to give in evidence certain matters in mitiga- 
tion of damages. At the trial pltf. gave 
evidence that save for one lapse he was a 
man of unblemished reputation. There- 
upon he was cross-examined as to specific 
incidents not mentioned in the libel or in the 
particulars served under R. S. C. Ord. 36, 
r. 37, it being suggested that he was a man 
of bad reputation. This line of  cross- 
examination was objected to, but was allowed. 
Before the conclusion of the cross-examination 
the jury intervened with an intimation that 
they desired to find for the defts., which they 
then did without any summing up. On 





appeal :—Held: (1) the cross-examination 
was admissible as cross-examination to credit, 
but that if the incidents were denied by pltf. 
no further evidence could be called to rebut 
pltf.’s denials, & that the jury should have 
been told that while they were not bound 
to accept pltf.’s denials, those denials, though 
unaccepted, afforded no evidence that the 
incidents had taken place; (2) the cross- 
examination was not admissible to mitigate 
damages, & the jury ought to have been 
directed to this effect.—HonBBs v. TINLING, 
Tlopss v. NOTTINGHAM JOURNAL, [1929] 2 
K.B.1; 981. J. K.B. 421; 141 L. T. 121; 
45 T. L. R. 328; 73 Sol. Jo. 220, C. A. 


' 2045. Add. Annotation :—As to (1) Apprvd. Hobbs 


v. Tinling. Hobbs v. Nottingham Journal, 
[1929] 2 K. B. 1. 

2174. Add. Annotation :—Refd. Smith v. Schilling, 
[1928] 1 K. B. 429. 

2180. Add. Annotation :—Refd. Martin v. Benson, 
[1927] 1 K. B. 771. 

2184. Add. Annotations :—Refd. Campbell v. Pollak, 
[1927] A. C. 732.  Mentd. R. v. Minister of 
Health, Ha p. Yaffe, [1930] 2 K. B. 98. 


2195. Add. Annotation :—As to (1) Refd. Martin 
v. Benson, [1927] 1 K. B. 771. 

2198a. Consideration of all circumstances.]— 
Where an action for defamation is tried by a 
judge with a jury, & plitf. recovers nominal 
damages only, the judge, in deciding whether 
there is “ goud cause ”’ for depriving pltf. of 
costs, should take into consideration all the 
circumstances of the case, both before & 
after the issue of the writ. The smallness of 
{he damages is only one element for considera- 
tion. The judge must exercise a discretion 
independent of any view expressed by the 
jury on the question of costs.—MARTIN v. 
Benson, [1927] 1 K. B. 771: 96 L. J. K. iB. 
405; 137L. 7.183; 43 T. L. R. 247. 

2200. Add. Annotation :— Refd. Martin v. Benson, 
{1927} 1 K. B. 771. 





PART VII. SECT. 2, SUB-SECT. 4.—A. 
1957 fi, -—-.}) CoLtk ov. Tin: 

OPERATIVE JPLASTERERS FrEDERALION 

OF AUSTRALIA (N.S. W. Brancn) & 

Hupson (1927), 28 S. lt, N.S. W. 62; 

45 N. 8. W. W.N. 33 US. 

PART VIII. aca 1 eens 2.° - 

. (a). 


aoe 
s 


sx. Conduct of both parties.) Pitt. 
in oponing his case to the jury, stated 
that he would be satisfied with au 
undertaking by deft. to publish an 
apology in thelr newspaper, & further 
stated that the defamatory article 
coInplained of by him was false from 
beginning toend. Deft. by his counsel, 
thercupon offered to give such an 


undertaking as asked for by pltf. 'This 
offer pltf. rofused to accept. During 
the course of the trial,  cross- 


OxalMimation was dirceted to show the 
truth of the article complained of, 
though the character of pltf. was not 
nttacked in the article. DItl was 
awarded a verdict & damugcs were 
assessed at one farthing: eld: the 
jury muy take into consideration the 
conduct of bofh parties, even up to 
the moment when it returns its verdict. 

-LEMAIRE 0. SMITH'S NEWSPAPERS, 
ae (1927), 28S. R N.S. W. 161.— 


PART VIII. SECT. 1, SUB-SECT. 38.-—<. 
RoBINsON & Co., Lrp. (1927), 48 
N. lL. R. 135.—S. AF. 


PART VIII, SEOT. 4, SUB-SECT. 4,— 
2156 iv. ——.}—In libel it ia not 
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necessary to prove special damage, for 
the law presumes that some damage 
will flow in the ordinary course of 
things from the mere invasion of pit. *s 
rights, & the falsity of the imputation 
is presumed in favour of pltf.— 
HALLs v. MITCHELL (1927), 59 O. L. R. 
590.—CAN. 


PART VIII. SECT. 2, SUB-SECT. 1. 


sy. Security for costs—Action against 
pote ote SARROLL t. NATIONAL 
PRess, LTD. (Man.), [1927] 3 W. W. R. 
683.—CAN. 


sz. ~ —— RE BaRTMAN ¢. 
UERAINIAN PUBLISHING Co. OF CANADA 
(1947) 3 D. L. R. 478; [1927] 2 
W. W. R. 308; 86 Man. L. R. 581. 


Vol. XXXII.— Libel and Slander. 


Cases 2202—2587a. 


2202. Add. Annotation :—-Refd. Martin v. Benson, | 2206. Add. Annotations :—Refd. Campbell vr. Pol- 


[1927] 1 K. B. 771. 
2208. Add. Annotation :—Refd. Martin +. Benson, 
{1927} 1 K. B. 771. 
22038. -]—MARTIN  v. 
2198a, ante. 











BENSON, No. ! 


lak, [1927] A. Cc. 
{1927} 1 K. B. 771. 


732; Martin v. Benson, 


2207. Add. Annotution :-—Consd. Martin v. Benson, 


{1927} 1 WK. B. 771. 


Part 1X.——Injunction. 


2225. Add. Annotation :—-Refd. Broome v. Agar 2267. Add. 


(1928), 138 L. T. 698. 


i} 
2268. Add. Annotation :—Retd. Tolley v. Fry J. S. | 
& Sons (1929), 46 T. L. Rt. 108. 

| 


Annotation :—Mentd. Maclean wv. 
Workers’ Union, [1929] 1 Ch. 602. 
C'. Mitiyation of Damages. 


For " Seet. 3, ante,” read “ Sect. I, sub- 
sect. 3, ante.” 


Part X.—Pleading, Practice and Evidence. 


2298a. - -ef TEAL e. BrRyem (1890), 6: 
Te. Tn R. Off, CL UN. 


| 

2300a. - - — Separate actions for same libel.) = 
Where two pltfs. bring two separate actions | 
against same defts. in respect of the same 

alleged libel, the ct. has jurisdiction to order | 


consolidation of the two actions. Whether 
an order for consolidation should be made in 
any particular case win the discretion of the 
jyudge or the master. Horwoop v. STATHS- 
MAN PurLisuing Co. (1929), 0&8 L. J. K, B. 
150; Lil bl. T. 64; 15 Te la RR. 2375 78 
Sol. Jo. L1G, C. A. 


Part XI.— -Criminal Proceedings. 


2307. .idd. Annotation: Generally, Refd. Martin 
v. Benson, |1927] L K. B. 774, 

2441, Add. Annotation: Refd. Broome v. Agar 
(1925), 188 L. T. 698. 


2488. Add. 


Annotation :- -Refd. R. uv. Brixton 
Prison, ka p. Shure, [1026] 1K, B. 127. 


et me tee 


Part Xll._—Slander of Title. 


2528a. --——-.] —CrusH v. CrusH (1605), Yelv. 80 ; 
60 KE. R. 55. | 


2536a. Title need not be shown.|] —MARVIN v. May- 
NARD (i595), Cro. Khiz. 419; 78 E. R. 661. 


2555a. —-~.J]—-NURSE v. POUNFORD (1629), 
Het. 161; 124 i. WR. 421. 


2560a. .}—In slander of title for alleging that 
another had a lease fur one thousand years 
of pltf.’s land, it is no defence that such a 
lease was actually made, because deft. took 
upon himself the knowledge of the law.— 
ILDMAY’s CASE (1584), 1 Co. Rep. 1754; 
Jenk. 247; 76 E. R. 379; sub nom. Mirp- 
MAY v. STANDISH, Cro. Eliz. 34; Moore, 

K. B. 144. 


nnotations :-—Reld. Ruwe v. Koach (1813), 1 M. & S. 304; 
British Ry. & Tratfio & Electric Co. v. C. R. C. Co., Ltd. & 


aes te oe 








A 








ene ae ee 


2560b. 


2582a. 
2587a. 


iL... C., (1922) 2 K. B. 260. Mentd. Pagot’s, Lord, Case 
(1591), L And, 259; Bedell’s Casa (1607), 7 Co. Rep. 40 a; 
Cross v. Faustenditch (1608), Cro. Jac. 180, Colt & Glover v. 
Coventry & Lichfield, Bp. (1612), Hob. 140; erp 
Case (1615), 11 Co. Rep. 23 a; owel v. Sambay (1615), 
1 Brownl. 179; Millers’. Manwaring (1655), Cro. Car. $07 ; 
Hate ve Amherst (1663), Tb. Raym. 82; Foster v. Worter 
(1661), 1 Keb. 3195 Gardner vo. Sheldon (1671), Vaugh. 
259; Sadthv. Ashton (1675), 1 Cas. in Ch, 263; RateHffo'’s 
Care (1720), 1 Stra. 267; Coodtitle v. Petto (1732), 2 
Stra 93t: Sargent v. Reed (1745), 8 Stra, 1228; Doe d. 
Milburn v, Salkeld (1755), Willes, 673; CHifford v, Turrell 
(1.845), l4L. J. Ch. 3903 Peover v. Hasse! (1861), 1 John, 
& H.541; Poole ce. Whitcomb (1862), 12 C. B. N.S. 770. 


-] —MILLMAN v. Prarr (1824), 2 0B. & 
C. 486; 3 Dow. & Ry. K. B. 728; 107 I. f. 
465. 








.J—JOHNSON v. SmitH (1581), Moore, 
K. B. 187; 72 EB. R. 522. 


-}—If one hath colour of title to land, 
an action of the case will not lie against him 





PART Xi. SECT. 1, SUB-SECT. 4.— A. (b). 


ga. Advocating force ta effect gurernmental, fy schenanrse or pene change.}] ~K. ve. Wain (Out.) (1929), 52 Can. 


Cas. 111 
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Cases 2587a—2600. Finciuiss anp Ewpree Dicest SuPPLEMENT. 


for saying, I have better title to the land 
than you, though his title be not so good as 
the other’s title is.—ANON. (1654), Sty. 414; 
82 E.R. 823. 

2591a. Sa AG an ide a trade circular is issued 
bond an interim injunction will not be 
granted to restrain it unless it is in violation 
of sume contract between pltf. & deft., how- 
ever much the balance of convenience may 


be in favour of granting.—SocinTh ANONYME 
DES MANUFACTURES DE GLACHS v. TILGH- 
MAN’s Patent Sanp Bast Co. (1883), 
25 Ch. D.1; 53 L. J. Che1; 40 L. T. 461; 
48 J. P. 68; 32 W. R. 71; Griffin’s Patent 
Cases [1884-86], 209, O. A. 


nnotations :-—Apld. Household Rosher v. Fairburn & 


4 & 
Hall (1884), 51 L. T. 498. Mentd. National Enonograph 


Co. Australia, Ltd. v. Menck, [1911] A. C. 336, P. C. 


Part Xf{l.—Slander of Goods. 


2599. Add. Annotalion :—Gencnally, Menta. Dominion Iron & Steel Co. v. Invernairn, [1927] W. N. 277. 


1038 


LIEN. 


Vol. XXXII.— Cases 3—SPRa. 


Part 11.—Legal or Possessory Lien Generally. 


3. Add. Annotation :—Mentd. Jones v. Waring & 


Gillow, [1926] A. C. 670. 


21. Add. Annotation :—Menté. Lowther v. Haris, 
{1927} 1 K. B. 398. 
27a. ——.J—MULLINER v. FLORENCE, No. 193, 


post. 


152. Add. Annotations :—Refd. Lowther v. Harris, 
[1927] 1K.B. 393. Mentd. Lloyds Bank v. 
Chartered Bank of India, Australia & China, 


[1929] 1 K. B. 40. 
171. 


Part Ill. 


242. 


Add. .{nnotation :—Apld. Near Kast Relief 


Vs King, Chasseur & Co., Ttd., [1030] 2 K. iL. 
QO. 
180. Add. Annotation :--As to (8) Refd. Albemarle 


Supply Co. v. Hind (1927), 48 T. L. R. 7838. 


184. Add. Annotation :—Refd. Albemarle Supply 


30. v. Hind (1927), 43 T. L. R. 783. 


208a. -_.| 
362 ; 


198. To the existing paragraph add as follows: ~ 
* Pastinction between a pledgo A a lien 
discussed." 
RousRSon vp. Retp (1830), | Knapp, 
12 Wh. R. 357, He. 


General Lien. 


Add. Annotation :—Consd. Near Kast Relief 256. idd. Annotation : 
uv. King, Chasseur & Co., [1930] 2 K. B. 40. 


Mentd. ve City Kquit- 


able Fire Insurance Co., [1980] 2 Ch, 298, 


Part 1V.--—Particular Lien. 


321. Add. Annotation :—Refd. Albemarle Supply 
Oo. v. Hind (1927), 43 T. L. R. 783. 


322. Add. Annotation :—Refd. Albemarle Supply 
Oo. v. Hind (1927), 43 T. L. R. 788. 


322a. -—— No authority to create len.]|—Pltis. 
let three taxicabs to B. on hire-purchase 





wove ert waaer' CA TTT eR 


PART I. 


am. Origin of— Necessrty for statutory 
authorty—In clear & wnaminguous 
language.|- A Yen is not to be con- 
sidered to bo imposed without a plain 
© intention of the 


ar & voam — 
Re Harpy, 1929) 1 D. L. BR. 300; 
affg., 62 O. L. R. 367.- CAN. 


PART I1. SECT. 9, SUB-SECT. 4.—A. 


178 1, Claim of general tien —W aiver 
of tender—For amount of particular 
hen.}—-Where the holder of goods 
de s them for different claims, as 
to one of which he has a lien & the 
other not, the owner must tender the 
proper amount, uniers the bolder either 
expressly or by fair implication dis- 

enses with it.—BorraLto & LAKE 

URON Ry. Co. v. GORDON (1858), 16 
U. C, R. 283.—CAN. 


PART IV. SECT. 1. 
Li. ——~— Sale of building—Bailance of 
oO 


rocecda ter payment eundry 
nceounts paid anto court.}—KELLY 
Bros. & . © TOURIST 


oTeL Go. 
(1910), 15 O. W. R, 29; 20 0. L. RB. 
387,.-—OAN. 


m i. ——— Merchant giving vessel to 
planter & undertaking to supply vessel 


for of mer to 
ovssel.}—-Feld : the merchant's 
peo Men upon the oe of ar 


TLL 
NFLD. 


PART FV. saa ay ead 1.— 
i. General rule.}— An artificer’s 
in oes only wie the work in 





tt oman nme ae 


respect of which tho chatyes aroso has 
been done by the order or at the 
request of tho owner or of some person 
authorised hy him.~~Frisnun v. AUTO- 
MORILE FINANCK CO. OF AUBRTRALIA, 
rp. (1028), 41 C. L. HR. 167.- AUS. 


822a 1. Order dg hire-grurchaser 
~ No authority cre. tien.) Held : 
the vendor waa entitlod to a return of 
the subject-matter of tho oment 
without peynen of the cost of repairs 
ordered by the hire-purchaser.— ALLI- 
ANCE FINANCE Co. & STANDARD 
Morors, Iurp. v. Simons Garace & 


322a ii. ——- ——.]—Held: the 
repairers a bad not acq d a lien, in 


res: t the hirer’s title excluded 
the right to create a lien.—LaMONBY v. 
Foonys, Lrpv., (1928) 8S. C. 89.--8COT. 

8332a ili. ——— ——.]}—Although in a 
hire-purc t there may 
be a clause egativing any 
authority to create a Hen, it d not 


preven’ a@ Hen arising for repairs done 
the subject-matter of the agree- 


ment.—MoYvEs v. MAGNU. MOTORS, 
Ltv., {1927]} N. Zz. L. RK. 906.—N. Zz. 
3228 Ww. —— ~————.]— Where an 


agreement for the conditional sale of 
a motor oar contained the following 
clauso: ‘ We shall not at any tine 
(that is, the buyer) suffer or permit any 
charge or lien whether possessury or 
oth to exist against suid auto- 
mobile,” it was held that this clause 
tived the idea that the buyer could 

au the da of repairs in such 
@ way as to give the repairer a Hen.— 
FIHANGE . & STANDARD 

Mororss, rp. v. Simons, [1928] 3 
Ww. W * R. $21. —CAR. 


$22a v. Au artificer’s 








oe we 





ugreoments, which provided that h. should 
not have authority to create a lien on the 
taxicabs in respect of repairs. 
1925, the cabs, with the consent of pl 
had been garaged at defts.’ garage, & B. 
owed defte. the balance of a general account 
for garage rent, gouds supplied, & washing, 


Up to at A 
8., 





Lenadeenanagnaietammmitamnensaanmenamnmamrenan anteaeaneeantanen ened 
commnemenes arene 


lien arisos only when the work in 
respect of which tho charger arose 
wae done by the order or at the request 
of the owner or aome person authorised 
by him. Where the ownor of a motor 
car lot {t to anothor undor a hire- 
purchase agreement, which providod 
that repairs to the car should be mado 
by the owne’s nominees only, & tho 
hirer caused the car to be repaired by 
a& person who war not tho owner's 
nominee :--/Jdd: the pernon who 
ropaired the car waa not, entitled to a 
lien for his charges as against tho 
owner. l‘iskyeR v. AUTOMOBILE 
FINANCH ©oO. OF AUSTRALIA, LIYp., 
(1928) A... BR. 303; [1928] V. L. RB. 
496.- -AUB. 

822a vi. barca dias ——,}-—-Deft. sold an 
auto-trauck, taking a Hen agreement to 
seoure the balance af the purchase 
price, which was duly registered. ‘Tho 
vwner having an asecident, brought 
the truck to pitt., who made extensive 
repairs, & held the truck for tho 
cost of the repwairs, On tho truch 
being taken for trial by an ostensible 
buyer, after the owner was in dofault 
under the Hen agrcement, it was seized 
by deft.’s bailiff under the Hen ugroe- 
ment. In ao action to recover the 
truck it was held that pltf. was entitled 
to hold the car subject to hin lien 
Tieid: where the vendor had not 
tukhen possession & whero there bad 
bern no dofailt up to the time of ere: 
the purchaser had the right & duty 
to have the property repaired so as to 
give rise to a common law lien in favour 
of the porson who did the work. 
GuREVITOH vt. Mrucuom (1981), 20 
I. Cc. R. 304, ~-CAN. 


322a vil. --—- PY yereinit ee f 
vendor.j- A motor car sold unde: 4 
conditional sale agreement & lent 15 


Cases 322a—464. 


cleaning, & repairing the cabs. 
never been aware of the terms of the agree- 
On May 1, 1925, 
pltfs. terminated the agreements, as B. was in 18 
arrear with his payments, but defts. refused 
to hand them the cabs, asserting that they 
In an action for the 
delivery up of the cabs & damages for their 
the lien -might attach 
notwithstanding the provision that B. should 
create a lien, &, 
although defts. did not have continuous 
possession of the cabs, yet since, in letting 
ly for hire, they parted 
with possession without any intention to 


ments between B. & pltfs. 


had a lien for repairs. 
detention :—Held : 
not have authority 


B. take them out to 


Defts. had 


ENGLISH AND Empre Dicrest SUPPLEMENT. 


abandon the right of lien, the action failed. 
—ALBEMARLE 
Co., [1928] 1 K. B. 807; 87 L. J. K. B. 25; 
8 L. T. 102; 48 T. L. R. 788; 71 Sol. Jo. 
777, O. A. 


Annotation :-—Refd. Near East Relief v. King, Chasseur & 
Co., Ltd., [1930] 2 K. B. 40. 


324. Add. Annotation :—Refd. Albemarle Supply 
Co. v. Hind (1927), 43 T. L. R. 652. 


3382. Add. Annotation :--As to (1) Distd. Albemarle 
Supply Oo. v. Hind (1927), 43 T. L. R. 652. 


871. Add. Annotation :—Refd. Jebara v. Ottoman 
Bank, [1927] 2 K. B. 254. 


UPPLY Co., -v. HIND & 


Part V.—Equitable Lien. 


424. Add. Annotations :--Mentd. Lever Bros., 
Ltd. v. Bell (1980), 47 'T. L. R. 47; Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 
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the buyer to a friond for his temporary 
use was damaged while in the latter’s 
possession & left by him with a 
mechanic to be repaired. The agent 
of plitf., the vendor's assignee, saw the 
car in the mechanic’s garage while it 
was yet unropaired &, without question- 
ing the authority of the borrower of 
the car to order the repairs, which 
were obviously necessary, suifered it to 
remain there, muorely ere A the 
mechanic what the repairs would cost 
& how long it would take to make 
them, & requesting hizn to send in an 
account of bis charges agadiust the car: 
-——Held: tho agent had so conducted 
himself as to justify the mechanic in 
concluding that pltf. expected him to 
make the repairs, &, therefore, what- 
ever was the extent of the borrower’s 
authority to order them, pitf. could not 
be heard to say that the mechanic 
had no authority to make them; & 
the mechanic was, thereforo, entitled 
to a Hen for the ropairs.— STERLING 
SECURITIES CORPN., LTD. v. HICKS 
MoTOR Co., Lrn., [1928] 4 D. Th. R. 
155; [1928] 2 W. W. R. 74; 22 Sask. 
L. Rh. 607.-—- CAN. 


PART IV. SECT. 2, SUB-SECT. 1.——0. 
m. Fevaed., 15 3. C. R. 194. 
so. Manufacturer of bricks—-For 
owner of ickyard.\—ROBERTS v, 
BANK OF ToRONTO (1894), 25 O. R. 
1094; 21 A. R. 629.—OAN. 


PART IV. SECT. 2, SUB-SECT. 4. 


ap. Wharfinger.}—It is not neerssary 
that the proprietor of a wharf or quay 
upon navigable wators, used for the 
loading & unloading of vessels, should 
have a warchouse or shed or other 
convenicnee for the stora of ads 
& protection thereof from the weather ; 
& as such whartinger he is entitled to 
a lion on goods unloaded at his wharf, 
for money due to him for wharfage.—— 
STLLA v. BICKFORD (1879), 26 Gr. 512.-~— 
CAN. 

PART IV. SECT. 3. 

f i. Excessive seisure.}-— A 
tbresher cannot, under Threshers’ Lien 
Act, 57 Vict. co. 36, maintain a Hen on 

n for tho threshing of which ho has 

paid, to recover the price of a subse- 
quent: unpaid threshing.—SIMrson v. 
ee 02), A ata . R. 362; 23 
Cc. * 


-— CA ° 


t i, -—— By assignee of lien.}— 
Pitf..s grain on his farm was seized 
by defts., SHEP CELE (2 be assignees of 
C., who had th od the grain for 
pltf, & who was, as defts. alleged, 
entitlod to a lien on the under 








Threshers’ Lien Ordinance. At tho 
time of the seizure only $38.89 was 
owing by pltf. to C., & that sum was, 
by agreement between ptf. & C., 
not then payable. Theo alleged assign- 
ment to defts. was after this agree- 
ment. Jt was a general assignment 
of all carmmings of a threshing machine 
used by C. in threshing pltf.’s grain :— 
Held; defts. had no Jegal rigbt to 
make the entry & seizure; &, defts.’ 
seizure being for $160, it was, at all 
events, for an exocssive amount, & 
ilegal.—SEMPLE wv. SAWYER-Massry 
Co. (1910), 13 W. Lh. rR. 428,.—CAN. 


f ili, -~-— Dumages claimed from 
agreed to thresh ee crop as soon as 
he finished other threshing. He 
finished the other threshing in Oct., 
but, except for a few hours on Dee. 21, 
he failed to thresh for pltfs. until May. 
Damuges were held recoverable by 
pies. as being fairly supposed to have 

een in contemplation of the parties, 
on several heads. When deft. finished 
threshing in May he seized under tho 
Threshing Lien Act :—Held: as pltfs.’ 
existing claims, being for damages 
as above & a claim for teams 
supplied which should have been 
supplied by deft., were not in the 
nature of payment made on account 
of threshing, but in the nature of 
counterclaim, the seizure was lawful 
& plitfs. could not claim damages for 
conversion.-— FINLAYSON vv. SILZER, 
11921] 1 W. W. R. 882; 14 Sask. L. R. 
169.—CAN. 


f iv. Thresher employee’s lien-——On 
earnings of employer—Nature & extent 
of.1—Tho “ claim” which Thresher 
Kimployees Act, RK. 8. S. 1920, c. 209, 
8s. 3, gives to a porsun employed on 
or about a threshing machine fs not a 
mere right to inake a demand but an 

‘tual charge on the e 3 of the 
machine, which takes effect as soon as 
the wages are carned. The claim is 
restricted, however, to the amount of 
wages earned with respect to threshing 
done for the particular person in whose 
hands are the carnings st which 
the claim is asserted.—STEEDSMAN t. 
CHRUNIK, [1928] 2 W. W. R. 281.— 


k i. Under Business Profits War 
Tax Act, 1916 (c. 11), 8. 24—Neceasity 
for registration. SANADIAN PEERLESS 
JEWELRY Co. RoyaL Trust Co, v. 
R, (1926), Q. R. 64 8s. Cc. 574.—OAN. 

k ii. —— Priority over subsequent 
mortgage.}—Re ANDREW MOTHERWELL 
OF CanaDA, LTD. (Ont.), {1927] 1 D. L. 
80; 8C. B. R. 58. i 
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454. Add. Annotations :—Refd. Royal Exchange 
Assce. v. Hope, [ 
Wood (1928), 189 L. T. 250. 


1928] Ch. 179; Smith v. 





k fii, —-—.J—He McKENZIE Co., 
{1928] 1D. L. R. 336.—CAN. 


k iv. For sale tax—Special War 
Revenue Act, 1922—Hffect of.j—R. v. 
JaAcK PINE LUMBER Co., . & 
CANADIAN BANK OF COMMEROE, [1928] 
4 D. L. R. 976; [1928] 3 W. W. R, 
419.— CAN. 

k v. -—— —— Effect of repeal of.}— 
Re WILNER, (1928) 2 D. L. R. 396.— 
CAN. 

m i. --—- ——— Enforcement—By sale 
—Requisites of valid sale.}—GLuuis v, 
SOUNDING CREEK, [1927] 2 D. L. R. 
136; [1927] 1 W. W. R. 481; 22 Alta. 
L. R. 546.—-CAN. 


sa. For rates. |—BURCHELL v. SYDNEY 
CorPNn., [1927] 1 D. L. R. 486; 59 
N. Ss. RR. 94,—OAN. 

sb. Under Rural Oredits Act, C.A., 
1924 (c. 173).]-—-A rural credit socicty’s 
statutory lien under the above Act 
binds growing crops & crops to be 
grown, & takes priority over an 
execution which did not come into the 
sheriff's bands until after the making 
of the loan by the society.—LosB v. 
Rocokwoop RuraL CrEDITS SOcIETY, 
(1926]2D. L. R. 819; (1926) 2 W. W. R. 
1 > 85 Man. L. R. 499.—-OAN. 


PART Vv. SECT. 3, SUB-SECT. 8.—A. 


d i. ———,.]~—— FLETCHER ¥. 
Ciacgetr, [1927] 3 D. L. R. 751: 
[1927] 2 W. W. R. 362; 21 Sask. L. Rk’ 
682,—CAN. 





a ii. -]—AUMANN 0. 
a [1928] 3 W. W. R. 233.— 


438 ill, ——.}—Feresure v. Far- 
MERS’ KXOHANGE BANKERS, [1922] 1 
W. W. R. 845; 63 D. L. R. 142; 15 
Sask. L. R. 318.—CAN. 


PART V. SECT. 3, SUB-SECT. 20. 

1 (p. 273) 4. ——— Person hiring out 
team for uy dail ions— Driven by 
employee o contagor. | MULLee e. 
SHipLeY (1908), 8 W. L. R. 42; 13 
B. Cc. R. 343.—OAN. 

1 (p. 273) ii. Person working with 
his own team.}—Pltf. who had hauled 
poles hear his own ov petocnird an 
agreement for p ent at so mu r 
Hneal. foot, & ano did all the wore 

If except for some gratuitous 
help given him by his young aon, held 
to have been, not a bare contractor 





but a wage-earner entitled to a Hen 
under the Woodmen’s Lien for Wages 
Act, R. §. B. Cc. 1934, Cc. 278.— 


457. Add. Annotation :—Refd. Re Prevost, Lloyds 
Bank, Ltd. v. Barclays Bank, Lta., [1930] 


2 Ch. 3838. 


a 
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ScHmiptT v. STUGKEY & PEARSE, {1928} 
2. D. 1. R. “928: [1928] 1 W.W. R. 943. 


1 (p. 273) iff. ~-— Person hauling 


timber to place of ae ent. +-—AIKENS 
v. O'BRIEN, soa . L. R. 731.-- 
CAN. 

o (p. 273) 1. ——- ———. -- HENDSBEE 


, BONORA TIMBER Co., Lrp., (1925) 


. D. L. R. 642; 59 N. S. R. 457.— 
CAN. 
p (p. 2 —-— —- -.}-BAXTER 0, 


di. 
etaene 3) ‘500, 35 N. B. R. 179. 


t (p. 273) i. ——— *‘ Ginneo contractor.’| 
—Boyp ANDERSON wv. SUPERIOR 
SPRUCE Miras, LTv. (B. C.), (1927] 
2 W. W. J. 54.—CAN. 

b (p. 273) i, —-—.)-—-SHEEPWASH r. 
DEER MOUNTAIN LUMBER Co. (1925), 
37 B, C. R. 418.—CAN. 

b (p. 273) ii. —-——_Married woman -- 
Engaged by husband to cook for crew 
of men engaged to get lumber.j—— 
PATTERSON tv. BOWMASIER (1901), 37 
N. 3. R. 4.--CAN. 


ieee (p. 273) iti. -—— Not volunteer or 
races Roatherc a GRAHAM, 
(igor ir. 5355 60 N.S. OR. 


a fis ‘r8) i. Work for which woad- 
man’s tien attaches.}—HAGLUND vt. 
Dn (1927), 38 B.C. R. 485.—CAN. 

e (p. 273) i. —-—- Deale & manu- 
Factueea lumber.]- BAXTER. KENNEDY 
(1900), 35 N. B. R. 179. -CAN. 

aa (p. 273) i. Filing woodman's lien— 
Affidavit — Sufficiency.J)--NELSON v. 
PrRson (33. C.), 11927) 3 Wz. W. ih. 
161.—CAN. 

aa (p. 273) ii. - — Teme for--Within 
statutory period When perwd begins.) 
—HEANEY v. LOBLEY (1909), 11 
W.L R. 545.- CAN, 

aa (p. 273) ili. Statement of claim for 
woodman's lien -DPower of court to 
amend—As to location of _loga.jJ-- 
MONTREAL TRUST Co. tv. eS LUMULR 
Yarps, Lirp., (1928) 2 1). R. 37; 
[1928] 1 W. W. a. 509; 39" BOR: 
325 ape 

co (p. 273) ft. 

ARNOLD1 t,. GOUIN (1875), 22 Gr. B14, 
CAN. 

n (p. 274) 1.--- +> - Aianployed al 
pale per hour.)—DUNN tt. SEDZIAK 
(1908), 17 Man. L. R. 484; 7 W. . R. 
563.— CAN. 

b (p. 271) i. ——— Workman for 
matervalnuin,|) ALLEN vt. HARHIHBON 
(1908), 9 W. . R198. CAN. 

d (p. 274) 1. -—-- Sub-contractor 
supplyng  material.]— MONtsJoY — v. 
HEeWARD ScHuoot DisTRice CORPN. 
(1908), 10 W. TG. R. 282.—-CAN. 

d (p. 274) i. —— - Sub-vontractor.}— 
KEENAN Buos., Lrp. v. LANGDON, 
{1928} 2 D. L. RR. 849; [1928] 8. CO. RK. 
203: revag. sub nom. LANUDON v. KING, 
32 O. W. N. 407.-—-CAN. 

bb 274) i. ~——.)-—Ross v. Gor- 
MAN tho0s), 1 Alta. i. x. 516; 
w.L.R 1B. -CAN. 

bb (p. 274) il. -— ~— Installation of 
furnace.) —MALLeTT v. Kovak (1910), 
14 W. L. R. 327.- -CAN. 

bb (p. 274) fil. -  — Dewutering mins 
in consudération of yvrant of option to 
vurchiise.}-—KOSOBUSRI_t. EXTENSION 

a Co., [1929] 3 Db. I. i. 379; 64 
. L. R. 8.-—CAN 


ane wre ne om oe _ 


. 874) 1. - 
Bra gt Lonceau Co., Lp. v. KOROTKY 
(Sask.), (1927) 1 W. W. R. 945,—CAN, 
HatesrRo oM v. STANLEY (1908), | 
Man. L. K. 227; 22 C. L, T. 937. 


CAN. 
d8. 


meee 


Vol. XEXM.—Lien. Cases 457-—493. 


1 Ch. 606. 


wee ~ oe — _~ 


aq (p. 274) ili, -— - ont ~ 
CUNNINGHAM tv. SIGFTEEON, [1928] 2 
Nn... R. 726; (1928) 1 W. Ww .R. 16; 
22 Sapk. Tis R., 310. fo CAN. 


qa (p. 271) iv. -——- jl - 
FREEDMAN «, GUARANTY ae Co., 
(W929), 4 D1. RL. 32; 64.0. 1. . 200. 


—CAN. 
tt (p. 274) i. ——— —— Work done 
with“ privity or consent.’") Fee a 


«. Ryan Morors, [1923] 1 D. L. 


1186: 16 Sask. L. HK. 352; 19337. ‘ 
W. W. R. 401.—CAN. 
bbb (p. 274) 1. -~- — Sule of 


property before lien filed —Draft drawn 
on vendora far part of lan.}] —MAKING 
vt. ROBINSON (1884), 6 O. R.2.- CARN, 


eee (p. 274) i. -——- --- Nub-con- 
tractors Clauning for work or material 
Centractor fully paid though unable 
to conplele.) GoOoDARD vt Coinmson 
(1884), 10 A. RB. 1. -CAN. 

eee (p. 271) il. 
— ‘TRAVIS oP, 
LUMBER & Corin Co. (1910), 4£ 
59. —CAN. 

eee (p). 274) iil. 
- -CANADIAN IKQUIPMENT & 
Co. v. BELL & SCATTERED (4923), 


BRECK RIDIN - - LUND 
iS.C. Rf. 


SUPPLY 
24 


WL. R. 415; 1). L. R. 820. CAN. 
eoe (p. 274) iv. ——-- — Srhool 
board.] Mamnrr vr. Kovar (1910), 


14.W.L. RR. 4z7. CAN, 
eee (p. 271) ve — ~ Person 
entilled under agreement to purchase.) 
MOnNTIOY v. HEWARD SCHOOL DISLRICT 
eee (p. 274) vi. — — ~- Church 


erected for unincorporated Rar eae ] 


- 


ROHL v. PRAFFENHOTH (19175), 
W.1r. It. 197. CAN. 
eee (p. 271) vil. afgrec- 


ment mde with husband of owner.) 


Bouach wv. he en as [1929] 4 
In dn Ro 1061; » R. B49. 
CAN. 

000 (p. 274) i. — - ~ -.}- Secuniry 


LUVBER Co. vo. ANAKA, [1927] 2 1. L. RR. 
987; (1927) 1 W. W. . 975; 2 Sank. 
L. Kt. 459.—CAN. 

000 (p. 274) fl. — -}) JACKHON 
Wathen SUPPLY Co. ». BARDECK (1915), 
oan L. R. 151 2 8 WwW. Ww. It. 468. 


000 (}). 


ee 


271) ili, —-— - Right to 
abandon lien on part.) SParKe & 
McKay ». Lonp, DOMINION LUMBER 
& Coan Co. v. Lorp, (1929) 2D. L. FR, 
32, 63 0. L. KR. 393. -CAN. 

mmmm i. —~ ——- Single contract 
—Single ie may be Jiled. —COUTU v. 


mmmm fi. — - - Whether Lien 
claim divisible.] - Bann & ANDERSON 
v. Peroy & Co. (1912), JI W. LD. 
236.—- cic 

~~~, |— LEE 


mmmm 
v. Hi (1 O00), it V W. ie R. 611. -CAN. 


nnnn i, ~ --~ Homeatead.] -Ricn#r 
Co, v. ao {1928]) 4D. L. R. S61; 
{1928} 3 W. W. R. 305.- CAN. 


noon ii, —- - Mining property— Ma 
tervals ancillary to mining oj rations. 
TAYLOR HARDWARE, LTD.v. CANAUTIAN 
ASSOCIATED GOLD FIELDS, Peller a“ my) 





4D. I. BK. 709; 64 0. la KK. 4. 
CAN. 

h (p. 275) Laas - ——~,J—Fitz 
GERALD v or Ne Ae 3 
dD. l. R. 7134; 11926) 

~—-CAN. 

apa ip. cane ee ~——.,} —-BEAVER 

. CunrY (Sask.), 

(i998) D. i 5°. L. Re 619 ; (1926) 3 W. W. 
pp 275) vas —-~— — Whether lien 
defeated by sale~-To purchaser without 
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es 


493. Add. Annotation :—-Mentd. Re Wait, [1927] 


A a erent RRR e RRR 


Kiopins (1888), 


eee 


nolice.] ~-WANTY 
16 QO, reece 

q@ ¢p. 274) i. ——- ———.} —MAGURN v, 
MaGuRN (1883), 10 P, R: 670. CAN 


o (p. 275 -}--RUSSELL 

v. ONTARIO ‘OUNDATION & ENGINEER- 

Inq Co., [1926] 1 D. L. R. 760; 58 
O. L. R. 260.—CAN. 

aa (p. 275) i, —--—- --——- —--~.J-— 

ae An (1887), 4 Man. L. R. 


i, -——- —— 


aa (p. 275) ft 
HALL v. Hoad tigoa), 20 0. R. 13.-— — 
CAN. 


-—— teenie? 


aa (p. 275) ili. - 
VOKES HARDWARE Co. 1, GRAND 
TOUNs Ry. Co. ee 12 0. L. RR. 
Pay 4; 70. W. BR. 5373 80. WOR. 4, - 


aa (p. 275) iv. —]— 
CLARKE t. Moors & SIMPRON (1908), 
&SW.L. RR. 105, 411: 1 Alta. I. R. 49, 
~-CAN., 

aa (p. 275) v lL - 
SMITIL 1. enn ee (1009), 11 Ww. Iu. Th. 
§23. CAN. 

dd (p. 275) 4. —T. 
McAviry & Sons, Lrp, vv, ALSH 
(B. C4), [1927] 1 W. 'W. TR. 243. —CAN. 

dd (p. 275) hi. - -]) Brraoas v. 

dd (p. 275) IK. - Kraction 
of dau.) CLARKE tT. Moonk & SIMPSON 


~~ we on at 


(2908), 8 W. i. R. 405, 4tL; 1 Alta. 
L. RR. 40. + CAN, 

dd (p. 275) iv. - Work done 
after perwd crpired Wor purpose of 
preserving cai a Oe Sriankrier o, McOaL- 
LUM (1910), 12 W. L. RK. 037. CAN, 

dd (p. 275) Veo Se eae gl For 
Purpose of making | plant effictent.| 

HIMBTER Hf Crow's Nest Pass Coar, 


13 W. LL. l. 621.—-CAN. 

dd (p. 275) vi. — Completion oy 
contract What is.} Day wv. Crow 
fen Co. (1907), 39 ae Rn. 258.-~ 

ff (p. 27 5) I. - »] - LARAEN ¥. 
Neraon & Forr SHEPPARD ity. Co. 
(1895), 4 5. O. 7.151. CAN. 

ff (p. 275) .-— — — --.]- Knorr 9 
CLINE & Ge ewer (1896), 5 BL CG. It. 
120. - CAN. 


Ovo. (1910), 


ff (p. 275) ih. -—- -——-- Inclusion 
a, claim for ma a }--WELLER v, 


tt (p. 275) iv. —- -~ — — Miadeacrip- 
tion of land—Anplication to amend 
made ex parte after time for fling claim 
expired.) --MCUONALD »v. MCKENZIE 
I 14), 9 W. L. RR. 890: 7 W. WwW. RR. 
DAN 33] D. l. R. 418; bd 7 Alta. 435,-— 


nr ( 275) v. ade b 
Balke by Gan ur & Co. v. FAGAN, 


(fo 2.1L. R. 875; Lay 2W.W. RR. 
B.C. R. 654.— CAN. 

rr ia 275) i. —--- ———.]--MONARCH 

LUMBER Co. ¥. GARRBIBON (1811), 18 

Ww. ne HK, 686 -—-CAN. 


ee ey 


8; 


(D 275) {. ar eae w Effect pas a 
Materia n--What pw ae - 
quently made by owner valid,| -McBEeAN 


v0. KINNEAR (1892), 23 0. R. 313. -CAN. 

aaa (p. 275) ih - ~— In resnect of 
more goods than delivered~ How far 
valid.}—-RaT PORTAGE LUMBER i 
Lrp. v. WaTson & RooErrs (1912), 
17. C. BR. 488.-- CAN. 

Uf (p. 275) 1. -—~ —~— -~. ]—BAINES ». 
Harman, [1927} 2 D. L. RK. 7433 60 
O. L. R. 323,——OAN. 

dddd (p. 275) 1. ——- Not limtted to 

eine 


price of lied oa ee siz 
ge Psack yr Losey) 
G 
1. ris 734 ; T1926] wey R. 689. 
66 


Cases 658a—615. 


553a, ene Pans HAM 2. 
Taml. 185; 48 E.R. 54. 


560. Add. Annotation :—-Refd. Lowther v. Harris, 


[1927] 1 K. B. 393. 


598. Add. Annotation :—As to (2) Refd. Weld v. 


CONSTANTINE (1829), 


EneuisH and Emprrae Dicest SUPPLEMENT. 


Petre (1928), 97 L. J. Ch. 399. 


611. Add. Annotation :—Mentd. Re Stanton (F. 
& E.), [1929] 1 Ch. 180. 


615. Add. Annotation :—Mentd. Re Reeves, Reeves 


ne renee ee enreeee nies AE CRN yc BEAN 





ago? ©: Sigal aclor" Oy 
owner ir 
owner to deduct conan jor ste 


amount to satisfy wages lien. fen} MobeaN 
a ae (1892), 28 O. R. 818.— 


aoad (p. 275) ili. ——— «-- 
LUND v HENDERSON (1808). 9 
Ww. tad *R. 327,.—OCAN. 


dddd {p. 275) iv. Contractor to 

receive half amount to be yore 

Failure of owner to borrow on mortga 

or to pay FA of contractor to aleren é 
—~HURB DOWNARY (1921), 64 

vD.L. R. "279 3 50 0. L. R. 35.—CAN. 


ga. Amount due from owner to con- 
tractor paid into court Claama of lien. 
hoe against contractor exceeding that 

m-—Oumner granted coate against con- 
tractor—Right af oumer to payment out 
of fund tn court.) —PATTEN v, LAIDLAW 
(1895), 26 O. R. 189. ~CAN. 


sb. Right of lien-holder—To pa pay off 
chise-money on land affec 

to oa janet to hen.)— 

Ricw Co. {1928} 4 

D. ie i 861; Paget 3 w ‘WwW. R. 305. 

—-OQAN 





sc. Sale under Farm Implement Act— 
Statutory privet’ not conuplied with-— 
ew lien note gwen marked “‘ renewal "' 
ne rn pe till it applicable }—-PLow- 
N TrRacror Co. v. ANDREWS, (1928) 
7 ‘N. L. BR. Bad: 1998) 1 W. W. ht, $29. 
—OAN. 
ad. Mechanics’ Een Ae ee 1893, 
c. B3-——Whether aentoabie | _ Dominion 
raitiodys. ]-—-LARSON & 
ort SurpraRp Ry. ‘oov *ABD5), 4 
Bf. GO. R. 151.-—CAN. 


Workmen’s Liens Acts, 1893 & 
1890 — Construction & application of.)-- 
Ppirr, Lirp. v. GLENELG Own Corpn. be 
11927) 8S. A. 8. BR. 501.—A 


ag. Wages Protection my pee 
Lien Acta—Who ts a worker.}—The 
definition of ‘ worker ’’ in Wages Pro- 
tection & Contractors’ Liens ‘AGt,. 1908, 
js not confined to persons 6 d in 
menue labour.— LEYLAND OTORS, 
LTp NaPliR HARBOUR BOARD, 
11930] N. Z. L. R. 113. ~—N.Ze 


gh. ——- Who is a _ contractor— 
Architect.}—An architect who prepares 
the plans & specifications for, & 
supervises the construction of a bulld- 
Hind for an em loyer, partons ‘* work ”’ 
a ‘ sontractor within Wages 
Protection & Contractors’ Lien Acts, 
1908 & 1014.—LDROWN v. K. a LAURIE, 
en .» [1930] MN. Z L. R. 28.—N.Z. 


j. —---_ Effect of employer's bank- 


rue nt .j—Rights of workers under 
ped tection & Contractors’ Liens 
Wage 1908, are not lost by the em- 


phd . bkpoy.—-LEYLAND Morons, 
APIER HARBOUR BOARD, 
(1980) XN. Z L. R. 113.—N.Z, 


PART V. SECT. 8, SUB-SECT. 21.—A. 
o. Revad., [1919] an W. W. R. 366. 


ef. equity. }—BakKRER 

0 Eby ashe is Gm ace oN 
ak. Necessity for interest in land, 

A vendor's lien aree arise in favour 

of a vendor who has no interest at all, 


Jegal or equitable, in the land sold. 
The all * gquatters’ right” relied 
on herein the foundation of such a 
Hen was d not to have given the 
os ene a any aerate oe e land. — 

t, SANFORD, {1929 13 L. R. 


130s ; ne we W. KR. 38; 235. L 'R. 509. 


PART Vv. SECT. 3, SUB-SECT. 21.— 
B. (a) i. 
sl. Land bought by sever 


ji 
BouuTon v. GILLESPIE at hice 8 Gr. 
223.—-CAN. 


PART V. a 8, SUB-SEOT. 21.— 
B. (a) ff. 


am. Payment o. sein pa so part of 
acim price. PrRo- 
al Co. v. 


VIDENT LOAN & invaonion 
SmrrH 71888), 17 O. R. 1.—OAN. 
PART V. SECT. 4. 





t (p. 289) be As mat moripave. 
—~THOMSON HARRISON, {1927) 3 
D.L. R. 56 | 60 Oo. L. R. 48 —OAN. 


dd i, ——.]—-Roarrs LUMBER YaRps 
Ltn. v. JAOOBS, p24) 3 D. Lei R. pit: 
Bt.—-GAN. W.R.1128; 21 Alta, L. R. 


oe ais 

Ee a ANNERS v. OAIN 
nie % D. L. 1054; 60 0. L. RK. 
sont CAN. 





i. — —-,]}-—INDEPENDENT 
LUMBER Co. v. Booz (1911), 16 W. L. R. 
el 4 Sask. L. R. 108.—0OAN. 


eee J 


il. J ICHARDS v, 
CHAMBERLAIN (1878), 26 Gr. 402.— 


— 
——.}—REINHART v. 
exore 888, 15 0.1 O. R. 325 eles 


———.]J— KENNEDY v. 

Hive (1890), 19 O. R. 2400 —CAN, 
- --~.)-—COOK v. BELSHAW 

(1808), 23 3 0. R. 545.—CAN. 


—— ——,}--MCDONALD 2. 
CoNaCLIDATED GouD LaKE Co. (1902), 
40 N.S. R. 86 3.—CAN. 

ff i, —— —— Value o. ert 
increased.}—-NATIONAL TRUS z mn” Oo. gf 
Batre Ly (1916), 83 W. L. R. 7388; 9 
W. W. BR. 1265.—CAN. 

d (p. 290) i. ——— ———.}—ToLixry v. 
GURBRIN, [1926] 4 D. L. R. 625; (£1926) 
8. 0. R. So) Pha 

d 0. ue 
SON are Piety 11926] : D. 667 ; : 
58 O. L. R. 546 CAN 

d (p. 290) iff. —-—- ——— Abandon- 

fe or 5 fala hat amos to. }— 


ER Co., LTD. CURRY 
(Sack) 11086) 4D. LR. B19 ; {1926} 


d 290) iv. ———- ce ates 
i tecan. eee: D. L. R. 1072 


80.0. L. R. 
of mort- 


k & Priuae | ee y 

Gre O’BRIEN », 
cCoia, 119809) 1 D. . R. 806; 63 
.L. R, 381, AN. 


ar (p. 290) i. —— Over railwa: 

erty.}+—By 54 Vict. oc. il, 8. 15, 
wn was given a lien upon the 
ete., of railways receiving financial 


pro- 
aan 


jelvaid 
from the Province, but such lien was 
only to take effect in case the railway 
should cease to operate. <A railway 


not 
ceased to axist cha of the 
1914 Act, but the lien crea b 
ater Act had priority.— 

NEw are hie i COHEN (1829), rv 


N. B. R. 356. 


for osha 4a 


v. Pawson, [1928] Ch. 861. 





Gets), 30 W. L. R. 918; 21 D. L. R. 
407. race 


Ps Lien for wages—Under Builders’ 
de crimen'e Mad, 1909—.48 inet 
}—BRYBON v. ROSSER MUNI- 


horerebes Y 7008), 18 Man, L. R. 658.— 
CAN. 


PART V. SECT. 5, SUB-SECT. 1. 


& (p. 291) i. ——— Supreme Court. Ase 
MARTIN ¥v, etalod & soeeo" & THR 


RITISH Pap MaAanNnu- 
FACTURING Co. ro (1892), o B.C. R. 
98.—OAN. 

g (p. ee i. —— County court— 
Cine jor sonal order pay. }— 
Post v. JONES oe (1802), 2B. o *R: 00. 


& (p. 291 iii. areas! -}—FTREEZE v v. 
7 neeY MoKay vt. CAREY (1907), 7 
L. R. 287; 1 Alta. L. R. 81.—CAN. 


Hf Bias 291 DA iv. Master in chambers 





E 
i 


2 ; 
D. L. R. 908.—CAN. 


bb (p. 291) 1. -——— w} 
BANK OF MONTREAL v. HAFFNER (1884), 
10 A. R. 592.—CAN. 





d (p. 292) f. aie co Doki 
Howierr & BELL v. Doran & GAL- 
ee (1818) a we. L. Re 401 4 
Ww. R. 674; 11D. L. R. 373,— 

d (p. 292) li, ——- --—-—-- ———.]— 

ead v. BEL (1876), 23 Gr. 584,— 

d (p. 292) lil. ——- ——__ -———_ —— -.] — 
BLAOK v. WIEBE (1906), 4 W. L. R. 
218.—OAN. 





d (p. ee iv. i aaa — 
MCIVER v. CROWN NT MININ 
Geen) 19 P.R. 335; mie: 0. L.T T. 127, — 


d (p. 292) v. -——- -———- -———- ——-——- .J— 
BaGsHaw v. Sot oe a 801) 3 
ne oo. 292) vi. ——., }— 
oth owas ry Muse, T Towa & 

ree . v. HoRRo HENSHAW 
ie Sexaumn (1907), 12 B.C. R. ate. 





e (p. 292) i, ——- ——_- -——_—- ——_. 
To BS eed v. BALDWIN (1889), or 
O. R. 403.—CAN. 

6 (p. celal toa —_ —_—_- -_-- 
NELSON 9 1906), 7 “rer, 

LB. 408: eta ie L. R. 362.—CA 

20. 202) It a ee 
IMP ELEVATOR Co. ¥. — 
(1608), “Ww. iL R. 51; 16 Man. L. R. 


e (p. 292) iv, ——- ——- ——_- ——~. 

nears 4 ©. MORGAN (1910), 16 B. C. 3 
o (. 293) v.-——_- -———~- ———- ———. }— 
EUTMAN v. ae hes 1910), 


° (p. bgt .— 
COOKE OOROFT, A a LW. W. R. 
827 ; ; 38 ‘B.C. R. 


oD aes nfig0o) 3 Min. 
L. R. 612: 2 W.L 8.—OAN. 
o (p. wa 
OVENDEN ©. ELLISON (1877), 24 
4¢8.—OAN. 
o (p. 292) Iv. 
CPHERSON v. Gepax (1883), 4 0. 
mee 


Roe (1800), 14 PL Re ahr 





Vol. XXXII.—Lien. Cases 660—761. 
660. Add. Annotation :—Mentd. Re Wait, [1927] 761. Add. Annotation :—Refd. Cohen v. Roche, 











1 Ch. 606. {1937} 1 K. B. 169. 
o (p. 292) vi. ——- ———- ——_- -—-—. ]— r(p. 2 ——— ee  -—, ]-— | of action.}-—HUTSON v. VALLIERS (1892), 
IOKERTON v. DAKIN (1891), 20 O. R. | HALL v. *plun (1886), 11 P. R. 449.— Hi A. oe 154.—OAN. 
1 2 (0.208) vi (p, 208) HL a Wr Tis coel Wigs of waaterialnuae 
° Se ey ET r(p. —— ———,]-— it. into — O ialman 
GaRD v. GORMAN, Ross v. GORMAN | COBBAN Mra. Co. Ae SIMCOE to payment ow, BRO Mania BROS. “s 
(1908), 7 7 Ww. L. R. “80; lI Alta. L. R. Bore Co. tad as Re T. 168; | Urn. vr. Snorer a S.), (1929) 4 
106.—CAN. 60. L. R. 447; 20. W OR és. 310.— | 1D. 1. at. 63%.—CA 
o (p. 299) viii. —— ——- ——- —_.} | CAN. N(p. 298). -—~—-—-— Exhaustion of 
—LEIBROOK 2. —— (1908), 17 Man, coe (p. 292) i. —— —— ——- -——— la coe sonal 
L. R. 675.—CAN WAGNER v. O'DONNELL (1891), ment} oa Ww IRONS So: Dereoner 1808 
0 (p. 292) tx. —— —— ——- ——-.]— P. R. 254.—CAN, 


-} 
McEWRN 2®. Bovox, (1921) 3 W. W. R. 
267.—OAN. 


ae ALS ge dae ee Ga a Gale - 
Hosicar daisy as 33 wed . Re. 920; 10 
L. R. 69 R. 994.-—OAN. 
r) 292 yaoi ~ 
rr ” Lrv. " 
McoMaNnvus eee inn R. 150: 
Leal 2 1W R. 409; Dig Sask. L. R. 
Fr (p. soso —_—-——. 





How.err & BELL v. Doran & GaL- 
LANT (1918), 24 W. L. R. 401; 4 
W. W. R. 674; 11 D. L. RB. $73. CAN. 


a (p. 292) i. —— ——- ——- --——_—-.] —- 
SHERLOCK ¥. POWBLL (1899), 18 P. R. 
312.—CAN. 

a (p. 292) ill. ———- —-—-~-~-- - -.] - 
Grnuies Suppiy Co. »v. ALLAN (1910), 
15 B. C. R. 375.—CAN. 


co (p. oe a hee 


terest.) — FIT7GERA v. 
ask) \ [1926] 3D. D. YD R. m4: ; rT1926] 
. R. 689.—CAN. 
90 (P- 298) th, ma = 


—BrAvVER LUMBER Oo., LTnp. v. CuRRY 
(eaek ) peas) 4 sy R. 619: + (1926) 8 


00 (p. pe i“ ee --—--—- Nature 
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Hicks (Sask.), [1929] 2 D. lL. R. 353.- 


ew. By élaua We reactesions, }—-Re 
ere n PoRrLAND ORMENT OO., 
eat) 3 ae .L. R. 7433 38 *. Cc. R. 


PART V. SECT. 7, BUR SEOr: 1— 
B. (b) i 


sx. Watver of incohanic’ a gl a bi -— 
Form of waiver signed by ake.) 
Heist Wot BROWN (1915), 31 ca L. Rk 
5 5 — a 


Cases 8—llla. , 


15. 


16, 


56. 
57. 
59. 


65. 


73. 


ENGLISH AND Emprre DicEst SUPPLEMENT. 


LIMITATION OF ACTIONS. 
Part 1——The Statutes of Limitation Generally. 


Add. Annotation :—Reid. Harnett v. Fisher, 
[1927] A. C. 578. 


Add. Annotations :—Apprvd. Ramdutt Ram- 
kissendass v. Sassoon HE. D. & Co. (1929), 
98 L. J. P. C. 58. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. C. 610; luynn v. 
Bamber, [1980] 2 K. 3. 72. 


Add. Citations :—[1927} 1 K. B. 269; 136 
L. T. 7, C. A.3 affd. sub nom. Boarp oF 
TRADE v. CAYZER, IRVINE & Co., [1927] A. O. 
610; 961. 7. K. B. 872; 137 L. T. 419; 48 


Add. Annotation :—Consd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30, 

Citation :—For ‘20 J. P. 99” read ‘90 
J FP. 99.” 

Add. Annotations :-——Distd. Aylottv. West Ham 
Corpn., [1927] 1 Ch. 80. Refd. Dennerley v. 
Prestwich U. D. C. (1929), 141 L. T. 602; 
Royal Trust Co. v. A.-G. for Alberta (1929), 
46 T. L. R. 25. 

Add. Citation :--[1927] 1 Ch. 30. 

Add. Annotations :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602; Stevens 
v. Wampstead Borough Council, [1929] 2 
Ch. 289, 

Add. Annotation :—Refd. Mackenzie-Ken- 
nedy v. Air Council, [1927] 2 K. B. 517. 


77. Add. Annotation :— Refd. Re Mason (1928), 


78. 


79. 





21. Nature—Itule of procedure,}—Ilt 
is a settled pHnolyle that there is nu 


07 L. J. Ch. 321. 


Add. Annotations :—Consd. He Mason (1928), 
97 L. J. Ch. 321. Refd. Wigg v. A.-G. of 
Irish Free State (1927), 96 L. J. P. O. 88. 
Mentd. Civilian War Claimants Assocn., Ltd. 
v. RW. (1930), 47 T. LR. 102. 

Add. Citations :—[1927] 1 K. B. 269; 136 
L. T. 7, OC. A.3 affd. sub nom. Boarp or 
TRADE v. CaAYZER, IRVINE & Co., [1927] A. OC. 
610; 96 L. J. K. B. 872; 137 L. T. 419; 
438 T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. C. 281; 32 Com. Cas. 351, H. L. 


ee etn tr at 








a ee OR AE TRE SN A — 


PART I. SECT. 1. 


procedure. Statutes of 


28. 
31. 
36. 


84. 


93. 


| 94. 


T. L. R. 625; 71 Sol. Jo. 560; 17 Asp. 
M. L. C. 281; 32 Com. Cas. 351, H. L. 

Add. Annotations :—Consd. Ramdutt Ram- 
kissendass v. Sassoon E. D. & Co. (1929), 98 
L. J. P.C. 58. Mentd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 189 L. T. 416. 
Add. Annotation :—Refd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 
Add. Annotation :—Refd. Weld v. 
(1928), 97 L. J. Ch. 399. 

Add. Annotation :—Refd. Weld v. 
(1928), 97 L. J. Ch. 399. 


Petre 
Petre 


Part I].—Simple Contract Debts and Personal Actions. 


Add. Annotations :—Refd. Ramdutt Ram 
kissendass v. Sassoon (E. D.) & Co. (1929), 98 
L. J. P. C. 58. Mentd. Hyman v. Hyman, 
Hughes v. Hughes (1928), 139 T. L. 416. 


Add. Annotation :—Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 


Add. Annotalion :—Refd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


Add. Annotation :—Consd. Lowe v. Bentley 
(1928), 44 T. L. R. 388. 


111a. Claim to interest on loan— Claim to principal 


every defence which would have beon 
open in a ct. of law, including 
tion, can be raised unless that defence 
has been excluded by agreement of 


barred. ]—Pltfs., as the cxors. of N. who died 
in 1921, alleged that about Nov. 4, 1907, N. 
lent to deft. a sum of £1,600, the loan to bear 
interest at the rate of 5 per cent. per annum, 
& claimed in this action, the writ in which 
was issued on Nov. J, 1928, payment of the 
loan with the interest thereon which accrued 
during the six years ending on Nov. 1, 1928. 
In spite of the fact that the recovery of the 
loan was barred by the Limitation Act, 1623, 
on June 30, 1926, that was to say, six years 
after June 30, 1920, the date when the last 
payment of interest was made, as pltfs. 
admitted at the trial, pltfs. nevertheless pro- 
ceeded with their claim for payment of so 
much of the interest as accrued between 
Nov. 1, 1922, & June 80, 1926, the date at 
which the claim for the principal was barred, 





CHANDRA Kamat Brzporvan (1929), 
I. L, R. 56 Calo. 575.—IND, 


PART II. SECT. 2, SUB-SECT. 5.—-B. 


limita- 





vested right 
Limitation cannot be considered as | the parties.~Ram_ Durr  Ramxis- bi High 

° way Traffic Act, 1923 
anything olso than mattors relating to Bee Pg enon mae (1929), | (6° 49), 98, 43a,  54— fect | of } ; 


rocedure é, ordinarily, such statutes 
have their operation from the date 
fixed in the statute 
matters brought before the ct. after 
the commencenent of the operation 
of the statuto.—KHONDKAR 


& govern all 





47 iv, 
[AHAM- 





PART II. SECT. 2, SUB-SECT. 1. 


-}—FPitf. sucd to 
recover balance on account of advances 
made to deft. pursuant to a contract 


CARLINO v. ZIMBLARTE, 
b.L. R. 945; 600. L. R. 269.~—CAN. 


PART II. SECT. 2, SUB-SECT. 7. 
sa. Note given under Municipalities 


MAD SALEH t. OHANDRA KUMAR . - | Seed Grain dct—Failure to observe 
MUKHERII (1929), L. L. Ft. 58 Calc, | Of bypothecation. | The agreement pro- | conditions of Act.]—CARMIOHARL RURAL 
1117.-—-IND. repaid on demand. & also provided fur | MUNICIP toa 1988; Saw ee 1 


PART I. SECT. 2, SUB-SECT. 1. 


term of the contract that the arbitrators 
must decide the dispute noyersgah age Se 
the existing law of contract, & that 


goods hy 
pitf. in 


repayment towards the advances by 
the sale proceeds of consignments of the 
thecated, & sent b 
outta for sale :—Held : the 
account was not a mutual open, & 
current account, & Art. 59 of ta- 
tion Act (IX. of 1908) applied.—TEa 
FINANOING) SYNDICATE, D. 
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D.L. R. 
CAN. 


deft. to | paRT 11. SECT. 2, SUB-SECT. 9.—A. 


sb. Claim for injurious ection— 
Within Si of prone, ae (Nova 
Scotia), 8. 2 (d).}--MILLER v. It., (1927) 


Vol. XXXII.—Limitation of Actions. 


on the footing that at each half-year during 
that period a cause of action accrued in 
respect of each half-year’s payment of 
interest :—Held: the principal sum having 
been barred by the statute, the interest so 
claimed was, as being only accessory to the 
principal, barred with it.—ELDER v. NORTH- 
Si aie 422; 99 L. J. Ch. 548 ; 148 


128. Add. Annotation :—Refd. Weld v. Petpet tp): 


97 L. J. Ch. 399. 


206. 
210. 
217. 
229. 


| 
131a. peat te an action of assault & battery Ros 


139a. 


Annotations oe ee Ruambhissendass tv. 


plea of no assault within six years, is bad ; 
for! Stat. Limitations limits it to four years, 
& the statute must be precisely, & not argu- 
mentatively pleaded.—BLACKMORE v. TID- 
DERLEY (1705), 2 Ld. Raym. 1099; 11 Mod. 
Rep. 38; 2 Salk. 423; 6 Mod. Rep. 240; 
88 E. R. 869. 


Arbitration condition precedent.}-- The 
Crown requistioned appcts.’ ship under a 
charterparty, which provided that any 
dispute under the charter should be ne 
to arbn. under Arbn. Act, 1889 (c. 49), & 
which concluded as follows: ‘ & it is furthest 
mutually agreed that such arbn. shall be a 
condition. precedent to the commencemcnt of 
any action at law.’’ In July, 1917, the ship 
was lost, but appcts. did not proceed to arbn. 
until Dec. 1923. 'The Crown contended that, 
as the arbn. was not commenced within six 
years of the loss, the claim was barred by 
Stat. Limitations, 1623 (c. 16):—Held: 
under the arbn. clause no cause of action arose 
until the award was made, & time did not 
run until the making of the award, & the 
claim was not barred.— BOARD OF TRADE v 
Cayzern, Irvine & Co., [1927] A. C. 610 ; 
96L. J. K.B.872 3; 1371. T. 4193 43 'T.1.. R. 
625; 71 Sol. Jo. 560; 17 Asp. M. L. C. 281; 
32 Uom. Cas. J51, H. 1.3 affg. S.C. 
sub nom. CAYZER, IRVINE & Co. v. Boarp 
z, (102 71K. B. 269, UC. A. 





Sassoon 


2d.) & Co. 1929), 98 L. JL. CL bb. Menta. tyne t. 


SISA, Hughes ¢. Flugbes (1928), 130 L. T. 41 


143. 


182. 


185. 


188. 


193. 


PART Il. SECT. 5, SUB-SECT. 1. 


add. Annotation: Refd. Lynn v. a 


1930) 2 K. B. 72. 


"Add. Annotation :— Refd. Dennerley v. Prest- 


Wich U. D. C. (1929), 141 LL. T. 602. 
aldd. Annotation: —Expld. Elder ev. 
cott, [1980] 2 Ch. 422 

Add. Annotation: Mentd. Re Kenton, kr p 
ape Textile Assocn. (1980), 09 L. J.C 
358. 

Add. Annotution :—Mentd. Re Pinto Leite & 


North- 





250. 
254. 


256. 


284. 
315. 


356a. 


IMPERIAL BANK OF CANADA t. SIMPSON 
(Man.), [1927] 3 W. W. k. 500. —CAN. 


Cases 111a—35@a. 


hews, Ex p. Visconde Des Olivaes, [1929] 

e 221. 
ji ee Annotation :—zAs fo (1) Apld. fe 
(1928), 97 11. J. Ch. 321. 
Add. Annotation :—-Consd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 
Add. Annotation :—Refd. Douglass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 
widd. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 
Add. Annotation: Mentd. Conquer v. Boot, 
[1928] 2 WN. B. 336. 
Add. Annotation : 
[1928] 2 1k. B. 3346. 
aldd. Annotations: 
(1930), 1138 1. TR. 15l; Lynn ev. 
H1g0} 2K. BL 72. 
Add. Citations: -[1927] 1 K. B. 102; 98 
L.J.K. B55, C. AL; affd., (192 TIA. Q. 513 5 
06 L. J. K. B. 85; 137 1. T. 8023 OL J. p: 
175; 438 T. 1. HR. doe’ 71 Sol. Jo. 4703 25 
L. G. BR. 464, 1. I. 
Add. Annotation :- Consd. De Freville v. Dill 
(1927), O96 LL. J. K. GB. 1056. 


Mentd. Conquer v. Boot, 


Legh ov Legh 
Bamber, 


Refd. 


Add. Annotation :——-Refd. Llarnett v. Fisher, 
{ine7] A. C. 673. 
Add. Annotation: Refd. Gottliffe — v. 


idelston, [1980] 2 K. B. 378. 

Promise to pay directors’ fees - By 
adoption of balance sheet including fees. ] 
Balance sheets including fees due to directors, 
& signed by directors pursuant to Cos. 
(Consohdation) Act, 1908 (c. 69), 8. 113, are 
not acknowledgments of those fees within 
Lord Tenterden’s Act. 

After an order for the compulsory winding 
up of the co. the applicant put in a proof for 
£050 in respect of directors’ fees. Tho 
liquidator rejected the proof to the extent 
of £350, allowing only £600 on the ground 
that all direc tors’ feos which had accrued due 


more than six years 

winding-up order were barred by Stat. 
Limitations. The director’s fees due to 
appcet. appeared from balance shects duly 
signed by two directors & passed by the co. 
Upon a summons taken out by the applicant 
asking that the decision of the liquidator 
rejecting his proof to the extent of £350, 
night be reversed, & that the proof might be 
allowed in the full sum of £960 :—Held: 

(lL) a board of directors, acting as a board, 
& passing a resolution adopting a balance 
sheet which includes directors’ fees, does not 
bind the co. to pay those fees ; (2) a balance 
sheet so adopted & signed by directors 


— Fe Re Smee — oe ere Pa tetentnr mainte Tape 


uses.} ~TOUKGEON v. aN are i028) 
2. 1). DL. Rt. 273; affg., 40 Que, KK. B. 


“ ~ ~ - 


Sa rear atertr tha, 
Se Ae oe eee OLAS EAST au SECT, 5, SUB-SECT. 2.—M. 

INOAISEHIE: ihe orate “eel cee te repayable “‘aa soon us PART II. SECT. 5, SUB-SECT. 3.--B. 
recover & debt, the adjudication being pons - time teed runs from date of fh, —~ - ——-. --K ERK Vv. ATLANTIC 
in force, the former was not enti ability paar ra vw & Norru-Wreer Ry. Co. (1895), 25 


in computing the 
for the suit, to exclu 
which the insolvency oy DE 
pending.~—-MA 1 AHMED 
GOVINDA PRABHU 71928), I. LL. R. 61 
Mad. 862.—-IND. 


PART Il. SECT. 5, SUB-SECT. 2,— 


147 i. Date o 
promissory note 
on demand, Stat. Limita 
to run from 


griod of limitation 
ude the time during 
ings we 


flour 2b. 
C. (a). 185.— 
making.}—Where a 
payauls with interest 
. tions begins 
the date of the note.— 


Cunierawenn, | ni dad FO 


PART Il. SECT. 5, SUB-SECT. 2.-~-U. 

235 ii, --—- Proviso for compensation 
by wili—Time doea not run until death 
}-~-HUNTER v. oe 


2D. lL. R. 340; 60 U. L. E 
CAN. 


! 
PART Il. SECT. 5, SUB-SECT. 3.--A. 
af. Statute barred claim for dumagea-- 
Property rendered useless by 
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- 135; a . B.C, RR. 197.—-CAN. 


PART 59 SECT. 6, SUB-SECT. 2.—A. 


ria ton barred by Drought Area 
Lee lief pine 1922. Pea rice at a SAUT- 
CAN (Alta. ), {1920} : 5) WwW. W.il t, 195.— 


PART II. SECT. 8, SUB-SECT. 2. 


oi, -——~—.}—Ginva Sings v. Brraa 
SINGH- BOAGWAN SINGH, pal BHAnt 


other (1926), I. L. R. 7 Lah. 403. 


Cases 356a-—785a. 


pursuant to Cos. (Consolidation) Act, 1908 
(c. 69), 8. 113, is not a written promise by the 
co. or ite agents to pay the directors’ fees,— 
Re CoLisEuUM (Barrow), Lap., [1980] 2 
Ch. 44; 99 L. J. Ch. 423; 143 L. T. 428, 

400a. Retrospective operation.]—Above 
Act came into operation on Jan. 1, 1829 :— 
Held: an action commenced in Hilary term, 
1829, could not be maintained upon a verbal 
promise made before the passing of the Act.— 
TOWLER v. CHATTERTON (1829), 6 Bing. 258 ; 
L. & Welsb. 74; 3 Moo. & P. 619; 8 L. J. 
Oo. 8S. C. P. 30; "130 EB. R. 1280. 

Annotations :—~BExpld. Moon v. Durden (1848), 2 Exch. 22. 








ENGLISH AND Emprre Diaest SUPPLEMENT. 


ht ee 1860), 6 Be a eae 15 R Rela. palaces 
e e 
v, aie haa ¥ 1 & 884; Batchelor 2 Mid- 


itants) 
rf 1843), 13 due “For, a he Lene 2. e. Pattrick = (1860), 14 Jur. 
shi 


all v. Pirter [1923) 2 K. B. 193. Mentd. 
The Alexander (1841), 1 Notes o Cases, 186. 
Re Coliseum 


449. Add. Annotation :—Refd. 
(Barrow), Ltd., [1980] 2 Ch. 44. 

578. Add. Annotation :—Refd. Harnett v. Fisher, 
[1927] A. ©. 578. 

696. Add. Annotation :—Generally, Mentd. Smith 
v. Wood (1928), 189 L. T. 250. 


746. Add. Annotation :—Mentd. Albemarle Supply 
Co. v. Hind, [1928] 1 K. B. 307. 


Part 111.—Specialties. 


7158. Add. Annotations :—-Consd. Dennerley  v. 
Prestwich U. D. OC. (1929), 141 L. T. 602. 
Refd. Royal Trust hi v. A.-G. for Alberta 
(1929), 46 T. L. R. 2 


765. Add. Annotation : een Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 


757. Add. he taney :—Distd. ree td 
Prestwich U. ©. (1929), 141 L. 7. 602. 
Refd. Weld v. Petre (1928), 97 L. J. Oh. 399. 


768. Add. Annotation :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 


7862. In balance sheet.}|—-A balance sheet 
contained in an annual report sent by a 





gap a oe 8, SUB-SECT. 6.—A. 


HUL SINGH 


ctemmnsetontaaliiiliomeenmeninan ened 


ment was merely an acknowledgment 
of tho cxisting debt, giving a fresh start 


co. to its shareholders, & filed witb the 
registrar of companies, & stating the total 
amount of the co.’s indebtedness under its 
debentures for principal & interest accrued 
thereon since their issue is, although not sent 
to the debenture-holders, a sufficient acknow- 
ledgment by the co. of its liability under the 
debentures to take the case out of the opera- 
tion of Civil Procedure Act, 1833 (c. 42), 
s. 3.—-He ATLANTIC & Paciric FIBRE 
Importing & MANUFACTURING Co., BURN- 
HAM (VISCOUNT) v. ATLANTIO & ’ PacIFIC 
FIsrE Importing & MANUFACTURING Oo., 
[1928] Ch. 836; 97 L. J. Ch. 369; 140 L. T. 
18; 44T. L. R. 702; 72 Sol. Jo. 598. 


C.L. R. 91; 3A. J. 1083 (1929) 
Argus L. R. 204.— AUS. , 


~}-Pa 
v, v. Bosna (1927), I, L, 1. 49 All. 801, 


409 fx. - -- -}—-In order for a 
writing to be sufficient to take a caso 
out of Stat. Limitations it must amount 
oaither to an ox¢presa promise to pay tho 
debt or to a cloar & unqualified admis- 
sion of a still-subsisting Hability from 
which an oxpresa promiso to pay the 
dobt will be Nonplied by law. <A oon- 
ditional promise will not suffice unless 
there be proof of the fulfilment of the 
agrees but, if such proof be offered, 
oe either express or implied 
be convorted into an absolute one, 
& as such will support a oli alleging 
a promise to pay Ae poqaes ~—REED 
te Wa: {1925} 3 


‘THIEL, Hoes 4D 
WwW. W. ib: 22 Sask. L. 1. 495.— 





a natannemnal 


409 »+—-MacBain 9, Mac- 
Bain, (1999) 8. C. (Ct. of Seas.) 313. 
sCcoT. 


PART II, SECT. 8, SUB-SECT. 6.—C. 


sh. Acoount siated—Effect of yencral 
acknowledgment .}+—Where a tha oon- 
tained a serios of items of debt, all 
taken by deft. from pltf. with the dates 
of the loans mentianed therein, & in 
the ond bore the following indorse- 
ment ‘* Examined the account. It is 
vorrect °° :---Held > each item was a 


separato debt in itself, & the indorse- 


to limitation in respoot of such items 
only as were not, at the date of Indorse- 
ment, barred by limitation.— Drorag 
TEWARI v. raat yeas ae (1929), 


PART IT. SECT. 8, drmecte 6.—D. 


450 xi -}+-CHAPMAN 2B. 
Fou OAM (Man.), [1926] 4 'D. L. R. 


ee nee 


PART ll, SECT. 8, SUB-SECT. 6.— 
E. (b). 


485 ii. Die a AHN XEStTaTet 
(earl 4pD. Lh. 440 ; 
W. W. R. 188; 
CAN. 


; yea) 3 3 


PART ITI. SECT. 8, SUB-SECT. 6.—-N. 


sh. Use a technical expression by 
layman.}—Deft., against whoin plt: 
claimed a total sum of £1,000 upon 
varions causes of action, some well 
founded & some not, gave itf. a 
document in these words: ‘In case 
of my becoming bankrupt & death 
1 owe you sl, oe for moncy lent ”’ 
law ‘none of the causes of action 


37 Pee 


ledgment evficient to take Ay i Causes 
of action out of the Stat. of Limita- 
tions.—COHEN v. COHEN (1929), 42 
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PART II. SECT. oo animes 1-— 


li. —— PEE aes two persons who 
are mutually indebted e that the 
smaller bet ga althongh doubtful in 
some respects, shall be acknowledged 
in full as part payment of a larger, 
but not ly ascertamed, amount 
owing by the person setting up the 
former account, such an arrangement, 
although made orally, interrupta the 
the Stat. of Limitations 
with respect to the balance of the 
larger account.—GUILBERT v. CUM- 
tt ae rane ae Aid +B Dd. YE R. 705; 


running of 


sera II. SECT. 9, SUB-SECT. 6. — A, 


40 ii. -}——When a creditor 
holds two promissory notes made by 
the same debtor a payment madv 

nerally on account prevents Stat. 
imitations from 
the whole cote an 








d. 
eed ) meanest after hes 
© Payments made 
caniet alter the character of the 
rreeeeragl = of the dato when 
matie.— Woon v. TUCHMOND, 
pooeah % 3 Ww. W. R. 737.—CAN. 


Vol. XXXI.—Limitation of Actions. 


Cases 619-—056a. 


Part IV.—Money Charged Upon or Payable out of Land 
or Rent, or Secured by a Judgment, and Legacies, 
and Personal Estates of Intestates. 


819. 


834, 


848, 
862. 
878, 
915. 
950. 


956a. 


PART IV. SECT. 1, SUB-SECT. 1.—C. 
di. 
N. bf R. 60; 6H. L. R. 2 


peiten order based on a judgment 
does rah become ineffective, when the 


Barred by Btat. Limits fi 


Add. Annotation :—Refd. Weld »v. Petre 


(1928), 87 L. J. Ch. 399 
Add. Annotation :—Mentd. I. R. Comrs. v. 


Soc. for Relief of Widows & Orphans of 


Medical Men, I. R. Comrs. v. Medical Chari- 
see ses a Weat Riding of Yorkshire (1926), 


Add. Annotation :—Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 


Add. Annotation :—Consd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 


Add, rsa Natta :—Refd. Dennerley v. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 


Add. sana :—Ae to (1) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 899. 


Add. Annotation :-—Mentd. Elder v. North- 
cott, [1980] 2 Ch. 422. 


By an indenture of lease dated 
Feb. 9, 1909, the predecessor in title of pltf. 
demised certain premises to deft., lt., for the 
term of ninety-nine years from Dec. 25, 1908, 
at a yearly rent of £6 6s., payable quarterly 
on the usual quarter days. R. covenanted 
for himself & his assigns to pay the rent on 
the said days, & it was provided that, if & 
when any part of the rent should have been 
legally demanded or not, it should be lawful 
for the lessor to re-enter upon the premises. 
On ADE 30, 1924, the term became vested in 
deft., Neither on Dec. 25, 1914, nor 
feeanee to the date of the writ, did either 
K. or C. pay to pitf. the rent due under the 
lease In an action by pltf. for possession 





ened 


——.] — Le a Pad 4) 43 
— CAN. 


pa IMMUB. 
& M ee 
23 Alta. L 


~——— Receiver: 817.—CAN. 


ship para }—A re- 


en nt becomes 
a er 


MINER (Alta.) pear) L. R. | sequently, 
286: {ieae} 3 W. 178-_-GAN. 

sj. judgment wept alive—Re- | Act, & red 
viet. p owhee aj nt is about to 
become barred by bona Limitations, 


twelve years payne 


be kept alive by app! oe leave to 
enter oii the j ae bu logs than 12 
reviving the ._suagment & sie owing tion of the transfer or any 


execution to be issued 
alternative is pes resue pce the semen’ 


thereon. Pitf.’s 


—-SECURITY Co., LTD 

Koskre, [1994] 1 W. W. R. 648—-GAN. lability Co 
can Alberta for br 

PART IV. SECT. 1, SUB-SECT. 1.—E. jnone Pris 


852 ii. ——~- ~-——.}—A debt under a 


covenant in a . executed under ga lel 
seal is & ty debt, & the | ». Buxron, [19 
od of limitation applcablo thereto | gC. R. 6 626 5 


Rls: years.— 
& Security Co, 
HENnr, x W. as R. 671; 2 
Sask. L 


aohle Ha Morr- 


not under 


SOCIETE BELGE ene INDUS- 


BILIERDS 
{1 923) 1 D, L. a 465, 


852 tv. -—-- ——. 
under seal & regiatored, 
the province of Alberta to pitf., & sub- 
by transfer, not under seal, 
made pursuant to Alberta Land Titles 


mtged. land In 


erred the land to 
B., who thereby became Hable to pitt., | by the deed of 1909. No actual 
ata ay of ant At to. pay th 
ot s. 5 of sa ct, to pay the 
ving nearly ort it may 1 money. Moro than six years, 
ears, uftor registra- 


on account or written acknowle nt 
of been fee oe by B., 
Albe or 


of the premises, begun on Jan. 28, 1828 :--~ 
Held: (1) although pitf.’s right to re-entor 
upon the premises first accrued to him in 
respect of the non-payment of rent on 
Dec. 25, 1914, his claim to possession was 
not barred by Real Aa erty Limitation 
Act, 1874 (c. 57), 8s. 1, & Real Property 
Limitation Act, 1883 (c. 27), s. 3, as not 
having been made within twelve years next 
after the time at which tho right to mako 
such entry had first accrucd, but his right to 
re-enter accrued afresh in "respect of coach 
subsequent quarter day whenever any part 
of the rent reserved under the lease was in 
arrear for twenty-one days, & he was, there- 
fore, entitled to rely on the last non-payment 
of rent before writ issued or any previous 
non-payment up to twelve years before 
writ; (2) the case was governed by s. 3 of 
the Real Pro erty Limitation Act, 1888 
(c. 42), 8. 3, which provides that all actions 
tor debt for rent there mentioned shall be 
commenced & sued within twenty years 
after the cause of such action, but not after, 
& not by Real Property Limitation Act, 
1833 (c. 27), 8. 42, which provides that no 
arrears of rent shall be recovered hy any 
action but within six years next after the samo 
shall have become duo, & that, therefore, 
deft., C., would have to pay or tender to 
pltf. all, & not merely six years of, the arrears 
of rent owing under the lease in order to 
defeat pltf.’s claim by recourse to Common 
Law Procedure Act, 1862 (c. 76), 8. 212, & 
o obtain relief undor Suprome Ct. of J udica- 


ture (Consolidation) Act, 1925 (c. 40), 5. 46.— 





al. st of condition tm mortgage 
duul.J--A simple mtge., executed on 
May 1, 1900, for o torm of three yoaru, 
contained a stipulation to the effoct 

a i m Patna an 
mor ed property, the ltgee. shor 
bo at liberty to sue befere the expiry 
of fhe term. On Mar. 8 1911, the 
intgor. stood surety for ono A. in the 
amount of 1t.’6 50 & hypothecated a 
small share in the proporty covered 


WEBSTER 


M., by mitge. 


notice 
ne Lratteae oD was given to the 
first int, A suit was filed on tho 
mtg. 0 1909, ou Mar. 27, 1024, & tho 
plva of limitation was sot ep ny ‘defts. | 
~~-Hield;: the sult waa n time. 
AsHIQ HUSAIN ¥. er & 
Pade ae -(iLuAMt Kuan (1927), I. Le. R 


ayment 


pitt, Hate - in | $0 Al. 


Pitt, was not statute 
riod of limitation in 
der perspes to recover 

. made under 


PART Iv. SECT. i, SUB-SECT. 1.—- H. 
em. Money due on covenant—In 
agreement for sale.j—Jteul Propert. 

Limitation Act, KH. 8. M., 1913 (c. 116), 


Baka | It. oa ; s. 24, applies to an action on a covenant 


in an agreement for sule for payment 
of the purebase srice.- LOWERY — v. 
LAMONT Gran), (18 27) 1 ar - Lt. 660; 
{1927] £ R. 95. 


852 v. ——- ———.}— ASHIQ HUSAIN 
e. CHATARBHUS & Anmanp-ULLAH KHAN 
(1927), I. L. BR. 50 All. 328.-—IND. 


pone d ae 
") 
tion applicab. 


McDonaty & FS oS aN, 


sa. Power of sale arrears of indercet 
meee | pores A deed “Whether Fae, 


pal. }—~ 
OSEPH ¥. + oument (1926). 1. me 
foe 
1047 


PART IV. SECT. 1, SUB-SECT. 4.-— 
B. (a). 


ki.- —.}~Sev ore eee the rie 
ib. lL. BR. 549; OQ, t 
reved. on ober rounds, (1889 4 v. ie oe 
633; 3 O. L. it. 381.-—6. 


Cases 956a—1088. ENGLISH AND Empire DicEest SUPPLEMENT. 


BARRATT v. 


L. T. O. S. 292, L. JJ. 


976. Add. Annotations :—Refd. Re Lioyd, Lloyd v. 
Lewis v. McKay, 
te v. Vugler, Clark v. Potter (1924), $3 


Lloyd, [1903] 1 Oh. 385; 


Alga 
L. J. K. B. 840. 


976a. 








RICHARDSON 
{[19380]1 K. B. 686; 99 L. J. K. B. 451; 
L. T. 606; 46 T. L. R. 279. 

959. Add. Annotation :—Consd. Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. : 

964a. ———.]|—-HortTon v. THOMPSON (1855), 25 


-]—The allowance of interest upon 


& CRESSWELL, 
142 


385 3 Lewis 
(1924), 9 
1 Drew. 371. 


. McKay, 
3D. J. K. Be 840. 


upwards of six years, is to be calculated from 
the filing of the bill, & not from the date of 
the decree, though the bill is not filed by the 
legatee.—CHAPPELL v. Reus (1852), 1 De G. 
M. & G. 393; 20 L. T. O. S. 57; 
415,417; 42. BE. R. 603, L. C. 
Annotations — Ret. Re Lio ya. Lc Lloyd v. Lloyd, [1903] 1 Ch. 


16 Jur. 


- Vugiler, Clark v. Potter 
Menid. Petre v. Petre (1853), 


1008. Add. Annotation :—Refd. Barratt v. Richard- 


son. & Cresswell, [1930] 1 K. B. 686. 


a legacy charged upon real estate, & due 1 Ch. 606. 


1011. Add. Annotation :—Retd. Re Wait, [1927] 


Part V——Land or Rent. 


1029. Add. Annotation :—Refd. Palmer v. Crone, 


(1927] 1 K. B. 804. 


v. Avgherino, [1928] A. ©. 290. 
1088. Add. Annotation :—Refd. Weld  v. 


(1928), 97 L. J. Ch. 399. 


PART V. SECT. 1. 





ec i. 4s against Crown.}—An 
adverse possession of land in New- 
foundland for sixty years is a bar to 


the rights of the Crown, & the same kind 
of possession for seventy years will 
agen th the Crown of its right of entry 
on those lands.-—R. v. KouGH (1819), 
fid. L. R. 172.—NFLD. 


c 2 leeches oF srg a he 1866, 
9.J-—PaTTE v. McPHERSON 
sa 10 NB B. ie (1 R. & C.) 116.— 


—— When een for jury—- 
Rights of plaint . LYONS ¥. 
CRAWFORD (1842), %G éo %. S34 CAN. 


© iv. —-— Re-entry by registered 
owner.]-——-Where a person has by 
uninuterru idl dar possession of land for 
over twolve years acquired the right 
to exclusive possession thereof under 
Limitation of Actions Act, that right 
cannot be destroyed in favour of the 
registered owner inerely by the lattor 
regaining helper for a period less 
than the Larva one. a aT iba 
v. UmMON, (1924) 1 W. W. R. 1059.— 





PART V. ua ah oe 1.— 


——}--No oar vw. NoBLE 
at), 87 O. L. 842; £0. W.N 
359; 9D. LL. R. 735 —~OAN. 

1057 vi. —— Tenant holding over.]|— 
Dox d, CHARLES v. OOTTON (1851), 
8 Le - R. side aes 

7 vii, -———.]— PIPER v. STEVENSON 
gary 28 0. L. It. B79 : 7; 40O,.W.N 
2D. L. R, 820.—CAN. 

4057 vili,. ——-.]}—Where it is found 
by the trial judge, & tho evidence 


supports such fin , that dofts. & 
those under whom hoy claim have 
been in ssession of the land in 


question, exerolsing acts of owner- 

‘ore eriod of more than 20 years, 

& at pitfis. & those under whom they 

claim have been out of possession for 

a@ corresponding period, Stat. Limita- 

ti any action by the latter 

the former in respect to ees 

the land.—HALir. 

Pow: Co. v. OCHRIBTIE (1915), 48 
N.S. R. 264.—CAN. 

1057 ix. ——.]— Sou ARM- 
STRONG (1917), 51 N. 5, ei 3183 ; 36 
D.L. R. CAN. 

ti. ——.]}--WESTERN CANADA LOAN 
i v. GARRISON (1888), 16 O. R. 81.— 


t li, ——.}—TowNsHIP oF OOL- 


1037. Add. Annotation :- Refd. Barratt v. Richard- 


son & Cresswell], |1930)] 1 K. B. 686. 
1030. Add. Annotation :—Cenerally, Mentd. Busby 1041. Add. Annolations:—As to (1) Refd. Purnell 


Petre 


v. Roche, [1927]2 Ch. 142; Barratt v. Richard- 
son & Cresswell, [1930] 1 K. B. 686. 


1088. Add. Annotation :—-Folld. Salisbury & Ford- 


CHESTER SOUTH v PACKET: 1927] 4 
D.L. RR. 317; 61 O. L. R ; affd. 
sub nom. HACKETT v. sa ie th 
SouTH Municipat Corrpn., [1928] 3 
D. Ag R. 107.—CAN. 

(1871), 3 


ffi, ---— Teac BELLI. 
— oe IREIGHTON v. KUHN, 

Cot. ‘big. and ed. 845.-—--CAN. 
}--Heild ;: pi had 
established ‘an Pe tere visible, undis- 
turbed, & continuous possession of 
a town lot, of watch she or her husband 
or vou had been in possession since 

1891, by thomsclves or their tenants 

& which had been used or cultivate tod 
as a er aart for more than twelve 
Cars } she was entitled, undor 
mpcrial Bene Property Limitation 
Act, 1874, to a daclaration that all the 
righta of defts. in the lot had been 
extinguished in her favour.—-Brap- 
SITAW v. PATTERSON (1911), 18 W. L. R. 

402; 4 Sask. L. R. 208.—CAN. 


PART V. oe 3, SUB-SECT. 1.— 


B. (a) fi. 
zi —— aml 43 eement for possession 
during life.}—RoAN v. KRONSBEIN 


(1886), 12 O. R. 197.—CAN. 
PART Vv. sens FS decease 1.— 


Acts done with consent of 

ouner.] —Held : the operation of Stat. 

Limitations in favour of the owner 

was not suspended.—KAULBACH wv, 

oe (av06), 39 N.S. R. oe Eee 
me ec .}— 


CLARKE 
11927] “9 D. i; R. 73 (1927) ee *C. ay 
148. —-CAN. 


Pa, i, Cutting wood on upland d: grass 
meadow.)—-Held: not of very 
es importance in establishing a 
title by occupation without moro.— 
DUNCANSON 0. ATWELL (1914), 14 
E, L. Rr. $48. CAN. 


PART V. sar ay, rehataseoclet 1.— 


Po pd i. ae title ina be se 
nag adh public underta 

= rer Haat ‘possession may be pannired 

way co. to land 

originally inally obtained by them for railway 

e ROU Erm & Niagara Ry. Co. 

OUSSEAU (1890), 17 A. R. 483.— 





o i. 


PABT V. SECT. 3, SUB-SECT. 1.-— 
B. (b) v. 


1004 i. Non-user not abandonment.) 
—In the cage of mineral rights, non- 
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user does not amount to abandonment 
of possossion on ane yatt of the owner, 
whose right 1s not barred so long as 
the minerals are not worked by some 
one else; & by wor a part of the 
minerals or opening up particular 
quarries, possession over a continuous 
ficld of minerals or of quarries cannot 
be obtained.—Gorr Ram BHOTICA v. 
THAKUR JAGARNATH SINGH (1929), 
I. L. R. 9 Pat. 447.—IND. 


PART V. SECT. 3, SUB-SECT. 1.— 
B. (b) xii. 


n i. -——~ Conflicting grants.)-- 
LAWSON ¥. WOTTMAN (1851), 1 UN. 8. Rh. 
(1 Thom.) 208.—OCAN. 

sg. Isolated acts of trespass 
SHERREN v. PEARSON (1887), 145 

581.—CAN. 


PART V. 


88. | —— 
.C.R. 
SECT. 38, Eonar 1.— 

B. (b) xi 


Conan’ LESSEE 
v. ane (1853), 2 N. 8. BR. (James) 
31.—-CAN. 


ri. —— Tenant at will of remainder 
—Rught of owner to enter.}-—Where a 
party was allowed to enter on a lot 
of wilderness land, with the privilege 
of clearing & chopping a portion of it, 
but under such an arrangement as to 
the romaining portion as would make 
him a tenant at will of the whole; 
but the owner also’entered from time 
to time & cut & disposed of the 
timber :—Held : Stat. Limitations did 
not run in favour of the tenant oxcept 
as to the part exclusively occupied by 
him.—- DoE d. McKENZIE v. MOSHER 
ee 2 Pug. 355.—CAN. 


——.]—McNISH  v. 
(1875). 25 Cy P. 290.—CAN. 
f i. ——.]—Re Liner (1871), 3 Ch. 
ch. ving ——CAN. 


MUNRO 


OSGROVE v. CORBELL 
(1se8, 14 Gr. 617.—CAN. 


an. No occa by Eve onwone Jor a 
twenty ALLBRIDGE 4. = 
Moun (1872), bee Se CAN. 

o. Possession eae ee cores 
ent Fattupe of owner to ob € cON- 
ine de }—BisHorp v. Cox, 11928] 2 

. L. R. 990.— CAN. 


« Willingness to pay rent— Adverse 
2 under order of court. 


pos een 
A RaMan Roy v. ATAL SINGH 
atte 56 L. he Ind. App. 119.— IND. 


PART Vv. SECT. 3, SUB-SECT. 1,.—C. 
Pa SE ee O0B), 

e REDALE vU. UODON Fi 
103 CH 313— GAN. 


VoL. XXXII.—Limitation of Actions. Cases 1088—1486a. 


ingbridge District Drainage Board v. Southern | 


Tanning Oo. (1920), Ltd., [1927] 2 K. B. 566. 
1180a. ———.}—BARRATT v. RICHARDSON & URESS- 
WELL, No. 956a, ante. 


1140. Add. Annotation :—As to (1) Distd. 'T 
». Twinberrow, [1930] 2 K. B. 16. 


| 
1145. Add. Annotation :—Refd. Harnett v. Fisher. 
[1927] A. O. 573. 


1157. Add. Annotation : —Consd. 
Richardson & Cresswell, | 1930] 1 J. 3B. 686. 


! 
| 
\ 
1190a. Tenancy created before Act.] — wal 
| 
| 
| 


Taylor 


Barratt 


Property Limitation Act, 1833 (c. 27). 8. 7 

is not retrospective, & applies only to 

tenancies at will, created after the passing 

of the Act, or at most to such tenancies at 

will as existed when it passed. Therefore, 

where B. became tenant at will to A. in 1817, 

& continued such tenant till 1832, when 

B. died : —Held: the right of A. was not to 

be deemed to have accrued in 1817, but in 

1832, the statute in question having passed 

in 1833. —Dor d. Evans v. Pace (1841), 5! 
Q. B. 767; 1 Dav. & Mer. G01; 13 I. J. 4 
Q. B. 153; 2L. T. O. 8. 420; 8 Jur. 399 ; | 
114 EB. R. 1439. 


Annotatums :—Distd. Doe d. Jukes vo. Sumner (184%), 

W. 39, Doe d. Davman v Moore dete). ) a 1 

Doe d. ” Ange lke. Anmwell (1816), 9 Q. B 32 ld. 

Doe @. Birmingham Caual Navigations Lurie t. 
Bold (1847), 11 Q B.127. Refd. Comlllr. Hudson (1857), 
6 W. R. 37; Devine +. Holloway (1861), 14 Moo. P. Cc Cc 
290; Hogan pr, Hand (1561), 14 Moo PC. C, 310. 

1284. Add. Annotations :—Refd. Purnell v. Roche, 
(1927] 2 Ch. 142; Barratt rv. Richardson & 
Cresswell, [1980] 1 K. B. 686. 

1286a. — -~ —— .J|—PURNEIL?. Rock, No. 1360, | 
post. | 

| 
{ 


x 


oad 








1298. Add. Annotations: Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 309. Refd. Bartatt ev. 
Richardson & Cresswell, [1930] PR. OB. 6s. 

1310. Add. Annotation :~ Refd. Horlick v. Scully, 
{1927] 2 Ch. 150. 

1353a. ——- Not by possession by permission of 
moorte seeds TAL ». DoE d. SURTEES (1422), 





ae ee nt me — ee ~ — — 


1485. 


5.2L. & Ald. 687; 1 Dow. & Ry. K. B. 340 ; 
106 EK. RR. 1342. 


Annotitons :—-Refd. Doe d. Corby v. Branston ees 
L. J. K. B. 166 ; Hoath t. Pugh (1881), 6 Q. B. D. 3 
1369a. —--- -—~—~- Subsequent disability of ae 


gagee.|--In 1902 frechold hereditaments 
were assured to a mtgee. In Feb. 1907, the 
intgee. became, & thenceforward continued 
to be, of unsound mind. The last payment 
in respect of interest before the date on which 
the mtgee. became of unsound mind was 
nade on Jan. 30, 1907. In Mar. 1907, the 
husband of the mtgec. accepted, on behalf 
of the mtgee., a further payment on account 
of interest. Since that payment no further 
payment of interest was made. On a 
summons for foreclosure issucd in 1926 by 
the mtgee.: Held: (1) the right to com- 
mence proceedings first accrued, at the 
Jatest, at the date fixed for the redemption 
of the mtge., which was a date carlier than 
that on which the ntgee. became of unsound 
mind; (2) the foreclosure proceedings must 
be dismissed, inasmuch as, in view of the 
express words of Heal Property Limitation 
Act, 1837 (c. 28), a disability beginning after 
the date when the right to bring the action 
first accrued, or must be deemed to have first 
accrued, would not entitle the mtgee. to the 
protection given by Real Property Limitation 
Act, 1874 (c. 57), 8. 3. ~PORNELL v. MOoHE, 


[1927] 2 Ch. 112; 96 L. J. Oh. 484; 187 
I. TL. 107; 71 Sob. Jo. 482. 


1385. Add. Annolation : —Refd. Purnell v. Roche, 
[1927] 2 Ch. 142. 
1436. .fdd. Annotation: Consd. 
(1928), 07 L. J. Ch. 300. 
4dd. Annotation: Refd. 
berrow, [1030] 2 K. 1B. 16. 
idd. Annotation: Apld. 
berrow, [1930] 2 1K. Be. 16. 
1486a. Effect of purchase of freehold reversion on 
lessor’s right of re-entry.} In 1900 pltf.’s 
lather became the yearly tenant of a cottage, 


~ — ~ ~~ 


Weld v. Petre 


1478. Naylor vo. "win- 


Naylor ov. 'win- 


PART V. SECT. 3, SUB-SECT. 3. — (1837), 5 O. S. 496. CAN. Diprorn v. BOULTON (1878), 25 Cr. 
i, mt RARE Gene Hind - er ee -- — 6 stan 4,e. 44, “Bh, 561. -CAN. 

widow in relation er dec eanct OK dG. CHIPMAN ¥&. DEVEBER 54), 1398 hh, ~- -- Zwent de te. 

husband's property is binding upon the 8N H.R. (38 All.) 23. —-CAN, deerree vee Raita) baad geht 


reversionera although it is founded 
upon imitation; but under the 
Indian Limitation Act, 1908, Sched [, 
Art. Jil, a suit by the 1eversionary 
heir for possession of fmmovable 
property of the ostate, as to which no 


1350 v. 
lion Act, Ro S. 


a 
* 


Na i —CUOURT ov, 


decree had been made against the It. 294. CAN. 
it {6 brought within twelve ycars of ‘sr. Ae ran of 
his cstate falling intu possession, even | Cover~- Vat 
though deft aa been fu adverse 


possession for twelve years at the date | 29 U. R. 1. 


of tho death of the widuw.—Jaaco 








— Fual Property Tamea- 
Al., ¢. 399.J—STOVLR vw. 
carly na (1895), 10 Man. L. R. 


sq. Assignment under Inaolvent Act, 
Watsit 


equilable mortgagee to re- 
unthstanding persunal remedy 
barred. | Be ae ane EsS1aTE (1892), 


(1893), 25 QO. lt. 143. - CAN, 


av. Sale by  morlgagee- -~Whether 
ronaiuuderman barra.) -When a rutges. 
has transferred possession of the mtged. 
property for w valuable consideration, 
a suit to redeem by a pltf. who at the 
date when the mtgee. transferred 
poxfeesion had a contlugent intercet in 
reinaiuder in the property ls governed 
by Art. 110 & not by Art, 134 of 
Indian Limitation Act, 1908, the suit 
consequently fa not barred, if it is 


B22. 


(1883), 9 


Bar t. Ursava LAL (1929), L. I. 56 | PART V. SECT. 12, Sen 1.— | brought within twolvo yoars from tho 

ae App. 267. —IND. A. (b) date biel pitf. A ontate fell ney 
. Revad., F t. Ree udgmen pusses+ion, oven though h broug 

2 0. LR, 637. eynetmnent 0), Juan ent én, artion of more than twelve yoars after the date 

PART V. SECT. 5. for foreclogure.j—Held: Swat. Limita- | of the transfer under which deft. 

1247 fil. sad eal Az quests.|— tiong was prevonted from operating Agta I Ba ean me ie ao 
The owner of a house allowed hia | C*SePt from the ju eT D. yen aie ded, ° 


sisters to reside therein & contributed 
to their support. He paid the rent 
& taxes & exccuted necessary 


widow, is not barred by limitation 1f 
the occupation was | 


v. MCKAY (circa 1873), 
CAN, 


PART V. SECT. 12, SUB-SECT. 1.-——-C. 


PART V. SECT. 12, SUB-SECT. 2. —B. 


1483 v. - .) Where of five tenants 
ip common of a farin, three acqaired 


ropairs: —Held: 
in the character of guests & not of a i. -—-—- Not possession by lessee of | 4 titlo against the other two by virlue 
tenanta at will & Stat. Limitations | morigagor.}—Re Swantaz & HALLMAN, | of the statute of Limitations: 
did not run as agninst the owner.— | [1927] 3 L. R. 658; 60 0. I. Re. | fad. that the title no sequired by the 
Prakin vp. PRakin, [1895] 21. R.359.— | 543; affd. sub nom, Monurs REALTY thie tenants in corumon was a joint 
5 CO. t, SHANTZ, (1926} 2 D. i. i. 705; | nancy of the two-fifths, & thoy were 
sacri te song Z ; [1926] S.C. It. ¢ 13.--CAN. pee Benes ni ee ein A roe 
. SECT. UB- EcT. — or na Taee- is, 0. TAT 
A. (a). PART V. SECT. 12, SUB-SECT. 2— | of ‘the two-fiftha so acquired. /t 
1350 iii. ——.}—Doz d. McQrecor + (@). LIVINGGTONE (1901), 21 6. Le Te 521 « 
ve. Hawke, Dor d. McGREGOR v. Crow 1308 {. Entry by mortyagee.J— | 20. L. R. 381.~OAN. 
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which he thereupon allowed deft.’s husband 
to cocup rent free as tenant at will. In 
Feb. 1919, pltf.’s father purchased the free- 
hold of the cottage. In 1925 deft.’s husband 
died & she continued to occupy the cottage 
on the same terms. In 1928 pltf.’s father 
died, having by his will devised the cottage 
to plitf. In Oct. 1929, pltf. brought an 
&ction in the county ct. against deft. for 

ossession of the cottage, in which a plea 

y deft. that the claim was statute barred 
was overruled, & judgment was given for 
pltf. On appeal :—Held : when plti.’s father 
purchased the freehold of the cottage in 1919 


‘Part Vi_—Actions 


1532. Add. Annotations :—Consd. Irish Catholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas.13. Mentd. Simpson v. Maurice’s 
Exors. (1929), 14 Tax Cas. 580. 


1548. Add. Annotation :—Refd. Windsor Steam 
Coal Co. (1901), T.id., [1928] Ch. 609. 


1551. Add. Annotations :—Consd. Irish Oatholic 
Church Property Insce. v. I. R. Comrs. (1918), 
12 Tax Cas.13. Mentd. Simpson v. Maurice’s 
Exors. (1929), 14 Tax Cas. 580. 


1568a, ——- —— -]——Testatrix, who died in 
1890, gave her residuary real & personal 
estate to two persons whom she appointed 
her exors. upon trust for sale & conversion, 
& out of the proceeds to set aside £2,000 upon 
trust to pay the income to L. during widow- 
hood &, after L.’s death or marriage, to fall 
into residue & subject thereto gave the 
proceeds of sale of the residue to her six 
children in equal shares. L. died in 1916. 
An action was commenced in 1925 by persons 
interested in a share of residue against the 
personal representatives of the two exors., 
who were dead, claiming a declaration that 
certain sums of Oonsols & bank stock had 
been wrongfully expended or disposed of by 
or converted to the use of the exors., & an 
order that these sums should be replaced. 
Defts. alleged that these sums had been 
expended in 1894 in satisfying liabilities of 
testatrix, & pleaded the appropniate statute 
of limitation. The exors. had set aside sums 
to answer the £2,000 legacy in part, & on 
L.’s death payments of capital were from 
time to time made to the persons interested 
in remainder, the last payment being made 
in June, 1921. If the stock had been paid 
away in 1894, the statute of limitation 
afforded a good defence except in regard tu 
the share of the £2,000 legacy, which only 
fell into possession in 1916:—Held: (1) as 
the claim was against exors. holding on 
express trusts, it was not a claim to recover 





PART V. SECT. 16. 


ec i, ——.}—Coox v. Coorx (1915), 
8 WwW, Ww. R. 506,—CAN. 


PART VI. SECT. 


EnauisH AND Empire Dicest SUPPLEMENT. 


his yearly tenancy merged in the freehold & 
the rights which deft.’s husband had acquired 
against him as yearly tenant under Real 
Property Limitation Acts, 1833 & 1874, were 
gone, &, as the new statutory period against 
“ag freeholder under these Acts had not 
determined at the date when the action was 
brought, deft.’s plea failed & the judgment in 
favour of pltf. should be affirmed.—TayLor 
v. TWINBERROW, [1930] 2 K. B. 16; 99 
L. J. K. B. 813; 142 L. T. 648. 


1494. Add. Annotation :—Mentd. Re Spencer & 
Hauser’s Contract, [1928] Ch. 598. 


against Trustees. 


a legacy within Real Property Limitation 
Act, 1874 (c. 57), s. 8, & the statute of 
limitation applicable was Trustee Act, 1888 
(¢. 59), s. 8, under which the period for which 
the statute had to run in order to afford a 
defence was only six years; (2) the payments 
relied on, being payments in respect of the 
part of testatrix’s estate accounted for, did 
not constitute an acknowledgment of liability 
in regard to that part which the exors. were 
said to have misapplied; (3) the statute 
afforded a good defence in regard to the share 
of the £2,000 legacy also.—Re OLivErR, 
THEOBALD v. OLIVER, [1927] 2 Ch. 823; 96 
oe Ch. 496; 1387 L. T. 788; 71 Sol. Jo. 





1584a. Misapplication of fund—Payments 
in respect of sum accounted for.]—-Re OLIVER, 
THEOBALD v. OLIVER, No. 1568a, ante. 


1588a. —-—.]—Stat. Limitations cannot be pleaded 
by trustees, in answer to a charge of breach 
of trust, to defend them from the conse- 
quences of neglecting their duty in having 
sold an estate charged with the payment of 
a sum of money, without satisfying that 
demand.—MILNES wv. CowLEy (1817), 4 
Price, 103; 146 E. R. 408; subsequent pro- 
ceedings (1820), 8 Price, 620. 


1686. Add. Annotation :—Refd. Dougiass v. Lloyds 
Bank (1929), 34 Com. Cas. 263. 


1651. Add. Annotation :—Apld. Ite A Debtor, 
[1927] 1 Ch. 410. 


1658. Add. Annotation :—Refd. 
(1928), 97 L. J. Oh. 399. 


1665. Add. Annotation :—Refd. Re Mason (1928), 
97 L. J. Ch. 321. 


1674. Add. Annotation :—Refd. Ke Mason (1928), 
97 L. J. Ch. 321. 


1677. Add. Annotatwn :—As to (1) Refd. He Mason 
(1928), 97 L. J. Ch. 321. 


Weld v. Petre 


1, SUB-SECT. 2. to order pert out to a claimant 
is, aubject to the specified exceptions, 
limi to the period of six years after 


such payment in, whatever procedure 


com: x Saal 
PART VI. SECT. 1, SUB-SECT. 1.—D. ou FY Tesnsties rureunnt ie netic is adopted.—NELAON v. THE NaTIONAL 
edd i. ; ate tere an We oe tees, ng FEO . Age tr OF AUSTRALASIA Lrp., Ke Gras, [1936] 
of breach of trust, DOH v. WESTER Limi ot, 8. 19, 
RUST Co., 419351 3D. L. R. 1117; power conferred by s. 20 of the Act Yet eeets (19s6)} Argus L. kt. 243. 
[1920] 2 W. W. R. 678.—CAN. on the Supreme Ct. or a judge thereof : 
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Vol. XXXI.—Limitation of Actions. Cases 1687—1819b. 


Part Vil.—Equity and the Statutes of Limitation. 


1687. Add. Annotation :—Aa to (2) Refd. Weld v. 
Petre (1928), 97 L. J. Ch. 389. 

1709. Add. Annotation :—Retd. Weld v. Petre 
(1928), 97 L. J. Ch. 399 


1708a. ———- ——— ——..]—In 1900 W. mortgaged 
shares to L. to secure a loan with interest. 
L. received dividends to clear the interest 
up to 1908, when they ceased & the shares 
became of practically no value, L. retaining 
them, but without foreclosing. In 1916 & 
thereafter the value of the shares increased 
serpent & such large dividends were 
d that by 1921 L. had received sufficient 
pay off the capital of the loan & all interest 
in arrear. He died in 1923. Pltfs., who 
were entitled to the equity of redemption of 
the mtge., took out a summons claiming 
redemption, & also repayment of the exeess 
of the amount of dividends received by L. 
or his exors. over & above the amount duc 
under the mtge. :— Held: (1) equity ought 
not to deprive a mtgor. of his right to redcem 
if the debt had been or could be repaid, the 


security were still available, & the position 
of the mtgec. had not been alte to his 
prejudice by the delay ; (2) the limit of twelve 
years applicable by Real Property Limitation 
Act, 1874 (c. 57), in the case of a mtge. of 
realty would not, by equitable principles, 
be extended so as to support a plea of delay 
& laches & be made applicable to a mtge. of 
personalty.._-WELD 7. PD RTRE, {1929} 1 Ch. 
33; 97 L. J. Ch. 309; 139 L. T. 696; 44 
T. L. R. 739; 72 Sol. Jo. 509, C. A. 


1758. Add. Annotation: Refd. Re Mason (1028), 
97 L. J. Ch. 321. 


1761. Add. Annotation :- Consd. Ae Mason (1928), 
97 L. J. Ch. 321. 


1761a. -—- - ~]) Circumstances (see Disc ent, 
No. 336a, ante), in which : - Held : suppliants’ 
petition was barred by Stat. Limitations, 1623 
(c. 16). -Ae Mason, [1029] I Ch. 13 97 
L.7.Ch. 421; 1808. 1%. 477; 441. 1. R. 605; 
72 Sol. Jo. 516, (. A. 


Part VIIl.—Fraud and the Statutes of Limitation. 


1776. Add. Annotation :—Refd, Lynn v. Bamber, 
(1930] 2 K. B. 72. 


1791. Add. Annotation :—-Mentd. A.-G. v. Goddard 
(1929), 98 L. J. K. B. 743. 

1793. Add. Annotation :—Refd. Lynn v. Bamber, 
{1930} 2 K. B. 72. 

1795. Add. Annotations :—Dbtd. Lynn v. Bainber, 
{1930] 2 K. B. 72. Refd. Board of Trade v. 
Cayzer, Irvine, [1927] A. OC. 610; Ramdutt 
Ramkissendass v. Sassoon E. D. & Co. (1929), 
98 L. J. P. C. 58. 


[1930] 2 K. B. 72. 

1818. Add. Annotation :—Refd. Aylott v. West 
Ham Corpn., [1927] 1 Ch. 30. 

1814. Add. Annotation :—Consd. Lynn v. Bamber, 
[1930] 2 K. B. 72. ; 

1815. Add. Annotation :—Refd. Lynn v. Bamber, 
{1980] 2 K. B. 72. 

18186. Add. Annotation :—Refd. Lynn v. Bamber, 
{1930} 2 K. B. 72. 

1817. Add. Annotatione :-—-N.F. 


PART VIL SECT. 8, SUB-SECT. 1. 

1704 1. —— U'nleas tnequitable to do 
s0.J—Though the Stat. of Limita- 
terms doves not operate 
directly upon equitable remedies, such 
remedies are barred in cts. of cquity by 
analogy to the Statute. The anatoey 
ig found in the case of constructive 
trusts, where the eyuity is ne 


Legh v. Legh 
{ spectfi 
belong to 


sale of her 


cally for his benefit. 
erson is elther an express trustee or, 
f that name does not in strictness 
he stands in the samo 
osition as 8 direct or express trustec, 
herefore, where pitf. entrusted the 
ture to deft. & autbo- 
rised him to receive the 
her behalf, & where deft. received 
money from an insurance (uv. on account 


; & 
ons Gia. not apply 


(1930), 148 Th. T. J6t; 
[1940] 2 K. BK. 72. 

1818. Add. Annotations :~ Consd. Legh v. Legh 
(1080), 148]. T.151. NUE. Lynn v. Bamber, 
11930) 2 K. 3. 72. 


1819. fdd. Annofations:—Apld. Tegh ». Legh 
(1930), 343 J. T. 151. Consd. Lynn v. 
Bamber, (1930) 2 K. LB. 72. 


1819a. — —-~.}) In an action for an account 
where the plea of Limitation is raised, a reply 
that there has been a fraudulent coneval- 


Lynn ve. Bamber, 


to 
the plea, & the doctrine of equity will apply 
& time only beyvin to run from the time fhe 
truth became Lnown.— Lean v. Lay (1930), 
143 L. T. 51. 


slunotatwn: Folld. Lynn v. Bamber, (1980] 2 K. B. 72. 


1819b. —-~ -——.]~Since the Judicature Acts 
the cquitable principle that active & fraudu- 
lent concealment on the part of deft. con- 
stitutes a good reply to Stat. Limitations i» 
ee even to pure common law causes 
of action; & even without the clement of 


Such such soney & pay it tuo her, the 
transaction which the parties per 
formed to unable deft. to acquire such 
money showed tbat be was not ex pected 
to uscount specifically for the money be 
received or the goods into which it was 
transformed or the proceeds of these 
goods, & this cause of action was 
subject ty the Btat. of Linitatious, 
COoHBSN t. COHBN (1920), 12 0. I. 

3 ALL. J. 102, [1920) Argus 
L. yt. 204. AUB. 


noceeds on 


an «bligation to 


PART VIII. SECT. 1, SUB-BECT. 2.~—~B. 
so. When time beyine to run-—Con- 


therefore, the 


women 


rersion-——F rom first intimation of person 
an possession.}—PuUGH_ v. ASTUTOSH 
SEN. (1028), L. R. 56 Ind. App. 93.— 


ren tne oo bets tho Rauciery of Of @ loss gustained by plif —ZHeld: 1 

property, but use of the character ‘eft. was under 

of his & in spite of hisintention sccount specitically-for the muney, the 

to take the property for himse But receipt of which was not intended to 

ota. of equity have to see any creato as os debt 

analogy w & person, inten Stat. uf Limitati 

act in a capacity which is pe ie to an action to recover such sums; but 

has received as & for beneficial where pitf. was entitled to payment of 
roperty of another, something which 4% Sum of money from a person in 

fe to hold, apply, or account for Germany & authorised deft. to obtain np, 
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Cases 1819b—2016. 


1837a. 


1969. Add. Annotation :--Distd. Re 


active concealment the Statute is no answer 
to a claim based on fraud. 

In 1921 deft. sold pltf. plum trees war- 
ranted as ‘“‘ Purple Pershore.’’ Pltf. some 
years afterwards, finding that the trees were 
not ‘‘ Purple Pershore,’’ brought an action 
in 1928 claiming damages for breach of 
warranty. Deft. denied the breach & 
pleaded the Stat. Limitations. In his reply 
pltf. alleged fraudulent representation by 
deft. & also fraudulent concealment of the 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


breach :—Held: (1) either of these pleas 
was relevant in answer to the Stat. Limita- 
tions; (2) pio upon the evidence had 
failed to establish the charge of fraud.— 
Lynn v. BamMBER, [1980] 2 K. B. 72; 99 
L. J. K. B. 604; 148 L. T. 2381; 467. L. R. 
367; 74 Sol. Jo. 298. 


1820. Add. Annotations :—Consd. Legh v. Legh 


(1930), 1438 L. T. 151; 
[1930] 2 K. B. 72. 


Lynn v. Bamber, 


Part IX.—Penal Actions and Other Proceedings. 





-]—When a statute gives a penalty 
to the King & to the informer, & the informer 
does not suc within the year the King may 


two years.—R. v. FRANKLIN (1704), 6 Mod. 
Rep. 220; 2 Ld. Raym. 1038; 3 Salk. 351 ; 
87 E. R. 971. 


sue for the whole penalty at any time within Annotation :—Mentd. R. v. Strong (1757), 1 Burr, 251. 


Part Xll_—Pleading and Practice. 


1948, Add. Annotations :—Apld. Cheang Thye Phin 


v. Lam Kin Sang, [1929] A. C. 670. Expld. 
filder v. Northcott, [1930] 2 Ch. 422. 
Wheater, 
[1928] Ch. 223. 


1975. Add. ee :--Consd. Lowe v. Bentley 


1976a. Counterclaim need not be barred when 


action brought.]—Stat. Limitations 1623 (c. 
16), s. 3, bars a counterclaim on a cause of 
action which arose more than six years before 


2016. Add. 


the delivery of the counterclaim, though less 
than six years before the issue of the writ in 
the action.—LOWE v. BENTLEY (1928), 44 
T. J. R. 388; 72 Sol. Jo. 254. 


1977. Add. Annotation :—Refd. lowe v. Bentley 


(1928), 44 T. L. R. 388. 


2002. Add. Annolalion :—Refd. Purnell v. Roche, 


Annotation :-—-Refd. Campbell v. 


Pollak, [1927] A. C. 732. 


PART IX. SECT. 1, SUB-SECT. 2. 

1838 i. Who is ‘“ party greved ?—— 
Provincial Treasurer of ‘Alberta. |- R. wv. 
CANADIAN NORTHERN Ry. Co., [1923] 
A.C.714: 93 L.5.P.0.18; 39T.L. R. 
691.—-CAN. 


PART XI. SECT. 1, SUB-SECT. 3. 


se. Writ out of time —Acceptance of 
acrvice.}-When a solr. has accepted 
service of a writ which was issued 
more than twelve months prior to the 
date of the acceptance of service & 
which has not been renewed by order, 
the claim of pltf. cannot bo affected 
by the fact that the period limited 
by Stat. Limitations has run between 
the date of the issue of the writ & 
the date of the acceptance of service. ~ 
MoRRIsON v. BENTALL (No, 2), [1928] 
3 Ww, Ww. RR. 663.—-CAN. 


PART XI. sang ts) SUB-SECT, 1.— 


di. —~—~ Reserration of rights under 
statute.}—In an action against deftn. 
as makers of a Troms pote dofts. 
disclaimed personal lability on the 
ground that the note in question was 
Riven by them as trustees of school 
section 44, that the money was obtained 
& used by them for school purposes, 
that pltf. was aware of the facts & 


that at the timo of action brought 
defts. had ccased to be trustees for 
the section :——Held : an order allowed, 
adding as parties the trustees of school 
section 44, should have been mado only 
upon terms reaerving defts.’ rights 
under Stat. Limitations. — DouGLAS 
». RAWDING, (1928) 1). L. R. 163; 59 
N.S. RK. 519.—CAN. 


PART XI. SECT. 7. 


sw. Freri facias—Sale wider —Pro- 
perty bought in by defendant—Claim 
not revived.|—JONES v. HUTTON (1853), 
11 VU. Cc. R. 554.--CAN. 


PART XII. SECT. 2. 


ri, — -.]—PULSIFER v. K1NG, [1926 
es L. R. 1006; 68 N.S. R. 412.—~ 


PART XII. SECT. 3. 


1998 fii, -— ~- --—.|—In an action 
for trespass & conversion alleged to 
havo boen committed between certain 
dates by entering upon pltf.’s land & 
cutting timber thereon, the combined 
effect of the statement of claim & of 
Stat. Limitations was to confine pitf.’s 
right of redress to wrongs committed 
within the last seven months of the 
period alleged. The j returned a 
general verdict in favour of pltf. :— 
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Held: tho evidence was such that the 
jury could not reasonably have found 
that a wrong had been committed 
within the period within which it 
must have been comuinitted in order 
for plitf. to sneceed.— HUGHES >. 
BEBAN LUMBER Co,, [1928] 1 D. L. H. 
2414; [1028] 1 W. W. BR. 35; 39 B.C. 1. 
132.—CAN. 


1998 iv. —— 
au_authoriation to pitf. to mako usc 
of his name as next friend in an action 
against bim for damages, & so became 
Hable to pltf. for his account for legal 
servicea, unless there was an agreement 
to the contrary. Deft. & bis mother 
swore that there was such an agrce- 
ment, & the trial judge found 
against deft.: —Held: on appeal, it 
still remained for pltf. to prove that 
his cause of action arose within six 
year, or, otherwise, that it was kept 
wlive by payment, & the burden was 
not upon doft. to prove a negative, &, 
there being clear proof that the cause 
of action did uot arise within six years, 
deft.’s appeal must be allowed.-—— 
FULLERTON v. BLENKHORN, [1928] 
Nn. L. R. 409 > 59 N. 5. R. 494.—CAN, 





.}~—Deft. signed 


PART XII. SECT. 4. 


2005 ix. —-—-.]—-CurtTis vt. HARRIS, 
[1928] 4 D. L. R. 317.—CAN. 


Vol. XXXII.—Cases 4—10a. 


LITERARY AND SCIENTIFIC INSTITUTIONS. 


Part |.—Definitions and Nature. 


4 Add. Annotation:—As fo (2) Consd. Re 5. Add. PAnnotation :— Refd. Midland Counties 
Prevost, Lloyds Bank, Ltd. v. Barclays Institution of Engineers v. I. R. Comrs. (1928), 
Bank, Ltd., [1980] 2 Ch. 383. 14 Tax Cas. 285. 


Part I{.—-Property. 


10a. Power to purchase—Statuary—Construction LEIGHTON v. Huanns & A.-G. (1889), 6 'T. LR. 
of Chantrey bequest.|—-Re CHANTREY’S WILL, 554, C. A. 
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PART I. SECT. 2. 
sa. Iegistration—Refusal of registrar 
fo tasue cert, -—- Mandamus. |—On 
appeal from the refusal of a preroga- 
tive writ of piandamad af to the 
registrar of cos. him to 
issue a certificate under vings & 
Loan Association Act, 1927, c. 62, 
gn. 80, to enable applt. to contintis in 
business as an assocn. with guarantecd 


LOAN SOCIETIES. 


shares :-—-Held : the conditions vein 
under gs. 80, had to be fulfilled bet 
the certificate could be oitetned had 


not been comple’ & the 
te & writ of adenine had 
been rightly gn ——Re PIONEER 


ese at aa [1928] 1D. L. R. 830; 
fiezel W.W.R. 361; 39B.C. R. 372. 


10564 


for arbttration.j— 
Associations Act, 1926~-27, 


sh, Membership—Whether queation 
Sa; & Loan 

o. 62, s. 20, 

does not remit to arbitration the 

question whether a person os or is not 
relma 


ee v. 
SaviNas ASSOON., [1928] 


& 
D.L. R.175; 10088) @ W. W. R. 337. 
* CAN, 


1, 


27a. 


27b. 


Vol. XXXII.—Cases 1—€9a. 


LOCAL GOVERNMENT. 
Part |—The Ministry of Health. 


Add, Annotation :—Distd. A.-G. v. Sunderland | 5. 


Corpn. (1929), 46 T. L. R. 10. 


a 


Add, Annotation :—Distd. A.-G. v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 


Part Il——Local Authorities generally. 


Oommen 





-|—PItf. sued deft. for a £60 
penalty for acting as a comr. in the execution 
of a local Act without being qualified. 
Deft. proved that he was qualified in the 
articular manner specified by the Act, 
ut did not prove that he had taken & 
subscribed the oath :—Held: ao verdict was 
properly found for deft., since he was sued 
as acting as a comr. without being qualified, 
& not for acting as a comr. without having 
taken & subscribed the oath.--Tuprrn r. 
NewrTon (1853), 14 C. B. 114; 20.1. R. 85 ; 
22 L. T. O. 8. 108; 17 J. P. 824; 2 W. R. 
36; 189 FE. R. 48. 
.J}—A member of a local board, 
who having been concerned in a contract 
by the board has thereupon ceased to be such 
member by force of P. I. Act, 1875, Sched. II. 
r. 64, is a person disabled from acting as a 
member by a provision of the Act within 
r, 70, & if afterwards he does so act, he is 
liable to a penalty of £50.—FLETCHER v. 
Hupsow (1881), 7 Q. B. D. 611; 61 1. J. 
Q. B. 48; 46 L. T. 126; 46 J. P. 872; 30 
W. R. 349, C. A. 





_ 





Annotation :--Apld, R. v. Rowlands, (1906) 2 K. B, 292. 


39. 


48a. 


49. 
50. 


§2a. 


Contract lic 
Caan of rates under. Rey . MONCTON 


Add. Annotation :-- Refd. Witbam Outfall 
Board v. Boston Corpn. (1926), 136 L. T. 756. 


— Increase to meet cost of living --Whether 
war bonus-- Construction of local super- 
annuation Act.]--The ct. held that increases 
in remuneration granted during the war 
to an employee to meet the increased cost 
of living were not, for the purpose of a local 
superannuation Act, ‘‘ war bonuses granted 
as such.” —CANNON v. SOUTHWARK BORUUGH 
CounNcIL (1929), 45 T. L. R. 403. 

Add. Annotation :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 737. 
Add. Annotations :—Refd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 787; 
Fisher v. Oldham Corpn., [1930] 2 K. B. 364. 
After dismissal—-Remuneration 
accrued due.}|—-BROWN v. DAGENHAM URBAN 
CounciL, No. 212a, post. 





PART II. SECT. 4. 
jor 


6.}—LETTE. 


NEY 


64. 


60. 


68. 


69a. 


PART Il. SECT.[6. 


53 i. Duration of office—42 Vict. c. 1, 
®. 


Add. Annotation :—Consd. Brown v. Dagen- 
ham Urban Council, [1929] 1 K. B. 787. 


Add. Annotation ; —Refd. A.-G. v. Still (1927), 
447. . R. 102. 


Add. Annotation : —Refd. R. v. North Wor- 
eestershire Assessment Oommittee, Ex p. 
Hadley, [1929] 2 K. B. 397. 


Resolutions contravening Trade Disputes & 
Trade Unions Act, 1927 (c. 22) - Duty of 
local authority.| —Prior to above Act various 
committees of a local authority passed 
resolutions, which were cantenied by the 
council, to the effect that certain of their 
employees be required to bocome members 
of one of the trade unions in the resolutions 
referred to. By above Act it was provided 
that it should not be lawful for any local or 
other public authority to make it a condition 
of the employment, or continuance in se elt 
ment, of any person that ho should or should 
not be a member of a trade union; & that 
any such condition should be void. Shortly 
after the passing of above Act instructions 
were given by a committee that only men 
belonging to a specified trade union should 
be employed in respect of certain casual 
labour; & an emplo ec, who was dismissed 
accordingly, obtained a declaration in the 
county court that his dismissal was illegal. 
A member of the council thereupon brought 
forward a motion having for its object that. 
instructions should be given that the resoli- 
tions of the committees should cease to be 
operative ; but the motion was defeated :— 
Held: in the circumstances the ct. should 
declare that it was not lawful for the local 
authority to require any person, as a condition 
of employment or continuance in employ- 
ment, to become or to be a member of a ieads 
union; Semble: it was not obey on the 
local authority upon the passing of the Act, 
to resolve that the resolutions of the com- 
mittees were no longer to have effect.—-A.-G. 
v. BIRKENHEAD CORPN. (1928), 93 J. P. 33; 
27 L. G. R. 192. 


securtity— Rights of holder.|)- field: the 
debentures of pltf. municipal corpn. 
laced in the lands of deft. 


Tramway ELECTRICITY Gas Co. 
(N. B.), [1927] 3 D. L. R. 1112.—OAN. 
PART II. SECT. 5, SUB-SECT. 1.—A, 


b, Right to acquire— Under Ordinance 
4, 1926.) Ordinance 4, 1926, does not 
impliedly authorise 4 

acquire immovable 

. Te ase. 

TION : 
nica (1828), 49 N. li. R. 4148.— 
8. A 


a. 66. 
18 N.S. KR. (6 KR. & G.),146.—CAN, 
PART IL. SECT. 9, SUB-SECT. 1. 


issued Lethbridge Northern Irriga- 
tion ye re ath le INVESTMENT & 
SavInes ASBOCN. v. LETHBRIDGE 
NORTHERN LONISATION MANAGER, 
(1930) 1D. L. RR, 437; {1927} 2 

f. ~KH1; 32 Alta. L. R. 3338.—-CAN, 
To be held as collateral 
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~¢c. 1 
DILLON (is 885), commission were by Bday, Bice 


as colla 

miasion’s own bonds issued under 

sect. 6. This nha eas duty wae not 

eidation:. “Holding” tho. dabootone 

on. Cs) 6 deben 

as collateral security implied 

that use of them which waa in ee 
» of collateral security.—s:. 

CATHEEINES COKPN. YDRO- 


KiirecTRmic PowreR COMMISSION OF 


Cases 77a—212a. 


77a. 


—— — Audit (Local Authorities) Act, 1927 (c. 81) 
——Appeal to Minister of Health —Diseretion 
of Minister as to costs.|—-The Div. Ct. having 
allowed an appeal on a case stated by the 
Minister of Health under above Act, raising 
the question whether or not resp., a district 
auditor, had rightly disallowed certain sums 
ped by applts., a local education authority, 

r paving the playgrounds of two non- 
provided schools :—H eld: (1) on the con- 
struction of the provisions of sect. 2 of above 
Act, the questions of applts.’ costs of the 
appeal & of resp.’s right to be paid his costs 
of the appeal out of the funds of applts., 
were in the discretion of the Minister of 
Health ; (2) on the construction of these 
provisions, the ct. had power to grant resp. 
leave to appeal from its decision to the Ct. 
of Appeal.—LANCASTER (COUNTY PALATINE) 
CouNcIL v. CROoWF (No. 2), [1929] 1 K. B. 
604; 98 L. J. K. B. 358; 140 L. T. p. 560; 
93 J. P. p. 40; 45 T. L. R. p. 173 ; 27 
L. G. R. p. 102, D. C. 


Annotation :—Refd. Stoke Rewingt on Borough Council v. 
Richards (1929), 45 T. L. R. 650 


77d. 


81. 


83. 


191. 


196. 


Ontario, [1928] 3 ve L. R. 200; 62 


O. L. 


PART lH. SECT. 9, SUB-SECT. 2. 


said Depa, 
Right to investigate payments 7 Noy, 1925, B., an auditor of the waid 
Department, commenced his 4 


oi. 
made prior to period under audit.]|— 
A clerk of a rural district council) 
received, during the 
Mar. 1, 1920, to Sept. 30, 1926. a bonus 
in addition to his salary, & this bonus, pe 


he contended, had y granted 
to him. During that period the pay- 
ments made to were entered in the 
expenditure book & submitted to 


Appeal to Court of Appeal—Power 
of Divisional Court to grant leave.]—-LAN- 
CASTER (CountTy PALATINE) COUNCIL v. 
CrROWE (No. 2), No. 77a, ante. 


Add. Annotation :—Apld. A.-G. v. London 
& Home Counties Joint Nlectricity Authority, 
[1929] 1 Ch. 613. 


Add. Annotations :—Apld. Woolwich Corpn. 
v. Roberts (1927), 96 L. aa K. B. 757. Consd. 
Brown, v. Dagenham Urban District Council, 
{1929] 1 K. B. 737. Distd. Field v. Poplar 
Corpn., [1929] 1 K. B. 750. Apld. A.-G. v. 
Tynemouth Union, [1930] 1 Ch. 616. Refd. 
R. v. Grain, He p. Wandsworth Grdns., 
{1927} 96 L. J. K. B. 
Minister, Ha p. Dore. [1927] 1 K. B. 765. 





ee 





Part Ill. 


84. Add. Citations :—affd. (1927), 25 L 
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G. R. 
347; sub nom. WOOLWICH BOROUGH cote 
v. Roppats, 91 J. P. 121; 48 T. L. R. 576; 

71 Sol. Jo. 488, H. L. 

Add. Annotations :—As to (1) Consd. Clarke v. 
Epsom R. D. C., [1929] 1 Ch. 287; Musical 
Performers’ Protection Assocn., Ltd. v. 
British International Pictures, Ltd. (1930), 
46 T. L. R. 486. 

Add. Annotation :—Consd. Scammell v. Attlee, 
{[1929] 1 K. B. 419. 

Action on contract—-Statutory require- 
ments not fulfilied.|—Pitt. . clerk to comrs. 
of a local lighting & watching Act, drew up 
a contract to be executed by defts., who had 
accepted a tender for work to be done 
according to certain proposals of the comrs., 
one of which was that the contract should 
be prepared by the solr. to the comrs., at the 
expense of the contractors. Defts., as con- 
tractors, offered to execute the contract, 
but refused to pay pltf. his charges for 
drawing it up, on the ground that they were 
unreasonable. By the local Act the contract, 
on the part of the comrs., was required to 
be signed by five or more of them, which 
was not done, &, by the metropolitan gencral 
paving Act, the comrs. are entitled to sue 
or be sued in the name of their clerk :— 
Held: pltf. could not sue defts. for refusing 
to execute the contract in his capacity of 
clerk, as the contract on the part of the 
comrs. had not been signed by five or more 
of them, when tendered to defts., as required 
by the local Act, & as the charges made by 
pltf. on defts. for preparing the contract 
were due to him in his individual character, 
& not as clerk to the comrs.-—CURLING v. 
JOHNSON (1833), 10 Bing. 889; 3 Moo. & S. 
496; 21. J.C. FP. 264; 131 b. RR. 839. 





563; R. v. Health 110. Add. Annotation :-~As to (1) Refd. Crediton 


Gas Co. v. Crediton U. C., [1928] Ch. 447. 


The Parish. 


176. Add. Annotation :-—Refd. London (City) Corpn. v. London County Council (1930), 


99 L. J. 


- 677. 


Part V.-- The Urban District. 


Add. Annotations :—-Refd. A.-G. v. Leeds 
Gorpn., [1929] 2 Ch. 291. Mentd. A.-G. +. 
Tynemouth Union, [1930] 1 Ch. 616; Nixon 
». A.-G., [1930] 1 Ch. 566. 

Add. Citations -~ [1927] 1 Ch. 128; 96 
L. J. Ch. 383 186 lL. T. 235. 


RK. 301.--CAN Ainge 





period from 
hoary 30, 1925 


of the bonus h 
the Mini 


2 12a. Mone 


various inspectors of the Local Govt. 
who passed 
rrect, & such payments up to Oct. 


rtment & certified as correc 


ube e council's accounts for the two half- 
ending aerocves 


rk that the legality of the payment 
ad been questioned in 
of Local Govt. by reason 
of the clerk’s claim for superannuation : 
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210, Add. Annotation :—Consd. Brown v. Dagen- 


ham Urban Council, [1929] ] K. B. 737. 

}—(1) Under P. H. Act, 
1876, s. 189, an urban district council have 
power to remove their clerk from his office 
at pleasure & without cause or notice, & this 








—Held. 13. had jurisdiction to investi- 
gate payments made prior to the period 


them as 
under audit. — WaLsn v. OCAL 


1924, were audited by auditors of une GOVERNMENT & Pusiuic HEALTH 
MINISTER, [1929] J. 2. 377.—IR. 
udit, of PART II. SECT. 10. 
sf. Reference to arbitration— Under 
Mar. 31, & (43 #13 Geo. 8 c. 140 (Ont.)—Arbitra- 
rmed_ the lore not entitled to # vil, queations for 
opinion of spon matters A 


law.j—Re TOWNSHIP von”. Yor: 
To oo oF NortTa YorKE (ies), at 
O. L. R. 644.—CAN. 


271. 


803. 


350. 


508a. Senior 


did not consent to the reduction. The 
PART VIL. SECT. 2, SUB-SECT. 1.—A. m (p. 68) iS. 2. Niuorr vw. Ser. 


interfere.}—A municipal council is a 
legislative body having a limited & 
delegated jurisdiction. 
acted within ita jurisdiction, the ct. 
cannot interfere ; the justness or fair- 
ness of its action cannot be questioned 
by the ct. 
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power cannot be negatived or impaired by 
any provision as to notice to be given to 
terminate the employment in any contract 
of service entered into between the parties. 
(2) The clerk can maintain an action against 
the council for salary accrued due to him at 
the time of his removal from office.-—-Brown 
v. DaGENHAM UrsBan Councin, [1929] 1 
K. B. 787; 98 L. J. K. B. 565; 140 


Cases 212a-—557a. 


L. T. 615; 93 J. P. 147; 45 T. L. R. 284; 
73 Sol. Jo. 144; 27 L. G. RB. 225. 


Annotation: —Distd. Mold v. Poplar Corpn., [192911 K. B. 750, 


220. 


230. 


Part VII. --The 


Add. Annotation :—-Refd. Edwards tv. .\.-G. 
for Canada, [1930] A. C. 121. 


Add. Annotation :—Refd. Brown vw. Dagen- 
a Urban Council (1929), 98 L. J. K. B. 


Add. Annotations :—Refd. St. Nicholas Acons 
v. L. CO. C., [1928] A. C. 469. Mentd. Stevens 
v. Willing & Co. (1929), 167 LL. T. Jo. 175, 


Add. Annotation :—Distd. R. v. Transport 
Minister, Ex p. 1. C. Motor Works, [1027] 2 
K. B. 401. 

sanitary inspector —Remuneration 
—— Reduction — Conditions precedent.| <A 
borough council reduced the salary of the 
senior sanitary inspector. They had not 
dismissed him nor had he resigned, & he 





Juriadiction—-When courl may 


When it has 
447 i. 


When it goes beyond Its 


549. 
550. 


557a. - 


CATHARINES MUNICIPAL CoRPN, (1908), 
8 O. L. K. 575 13-0. WL AR 89, 


PART VII. SECT. 2, SUB-SECT. 4. —A. 


ualifations - Business asaeras- 
ment —What cmounta bo agvessnuent,) - 
Re EpMONTON Gnarcen, Ra. (CJ1AnW I) id 
vw. BuRY (Altu.), (1927) 1° D. 


ldd. Annotation --—Generally, Refd. R. 1. 
Grain, Eire p. Wandsworth Grdns., [1027] 
K. B. 510. 

Add, Citations: [1927] 1 K. B. 765; 96 
L. J. K. 3B. 322; 187 1. 1. 30; 91 J.P. 45; 43 
T. I. R. 263; 71 Sol. Jo. 160; 25 L. G. R. 166. 


Borough. 


council did not obtain the unconditional 
consent of the Minister of Health to the 
reduction :—Held : the council had no power 
to make the reduction.—Fie_tp v. Poplar 
Corpn., (1920] 1 K. B. 750; 98 L. J. K. B. 
575; 140 L. T. 601; 938 J. P. 157; 465 
cae R. 333; 73 Sol. Jo. 168; 27 L. G. R. 
370. 


ldd. Annotation: FRefd. A.-G. 7, Leeds 
Corpn. (1029), 99 1. J. Ch. Y. 
Add. Annotation :—Refd. A.-G. v. Leeds 


Corpn., [1929] 2 Ch. 291. 

Improvement of navigation.] -The 
corpn. of N. restrained from soliciting, at 
the expense of the borough fund a bill in 
Parliament to enablo them to improve the 
navigation of the river W.---A.-G. 1. Nor- 
WICH CORPORATION (L85L), 21 L. J. Ch. 189 ; 


- ~ - ~~ - — 


ri. -—-—~-- 28. CL. Municipal Act.jJ—~—- 
ZRIGLER v. Vicrorra Crry, Lae 1 
Yo. 75 ee LR. 722; 30 


B. Cc. R, 389 

al. - Validity of reaolutton.\ 
~ Whore the necessary majority could 
only be obtained by inoluding the vote 
f an alderman who had = attonded 
meetings at which the question of dts- 
tiisgal had been considored, but who 


-CAN. 


I. HR, 


juriadiction, or when it is shown that 
inembers of the council are corruptly 
seeking to advance, by municipal 
legislation, their own ends, or those of 
some favoured individual], the ct. may 
interfere.-- Re Howarvp & ToRONTO 
Corpn., Re SWEK1 & ‘TORONTO CORPN.,, 
{1928} 1 D. L. R. 952; 610. L. RH. 
563.—CAN. 


PART VIL SECT. 2, SUB-SECT. 1.— 
B. (a). 

sh. Implied power to insure -Power 

exercised for ulterior purpose ~Whether 

contract valid.|—QUEENBLAND INKUR- 

ANCE Co., LTD. v. Subiaco MUNICE- 

PALITY (1927), 30 W. A. L. R. 32. ~ 


PART VII. ig os ae pesmEen: 1.— 
* C+} é 
346 fli, —-— --R. v. CouNnciL 
OF THE TOWN OF CHARLEVILLE, “7 p. 
Coxones, [1928] S. R. Q. 155.— AUS. 





PART VII. SECT. 2, SUB-SECT. 2.-—B. 


. 63) i. —— ——.]—R. (HaRD- 
scale, Haunarr (1890), 27 0. R.314.— 


AN. 

bb i. ——— Necessity for residence in 
ward—Candidate cannot be resident of 
two wards.}—HOKANSON 
(Man.), {1927} 1 W. W. 


PART VII. saat an SUB-SECT. 2.— 
~ (@). 


. 66) i. —— ——--R. (Barp- 
faye. Po nmrr (1896), 27 O. R. 314.— 


J.5. 


885; (LuZ7} 1 W. W. RR, 450. -CAN, 


PART VII. SECT. 3, SUB-SECT. 2. -— D. 


sj. Secretary-treasurcr Appointment 
to run till aucceasor appointed --Right to 
notice.) Pitt. was appointed seerotary- 
troasurer of deft. municipality under a 
bye law which = provided = for the 
appointmont of certain ofliclalys “ for 
the yoar 1926, or until thetr suceessors 
be appointed.” By another bye-law 
passed on Feb. 3, 1927, a successor to 
pitt. was appointed: but no notice 
of dismissal was given pltf., & be sued 
for the salary for the month of 
feb. 1927: -Ueld* the meaning of 


the bye-law appotuting pltf. was thal . 


his hiring was for the whole of the 
year 1726 & thereafter until bid siuc- 
cessor was appoint; &, therefore, 
his contract came to an end on the 
appointment of his successor, & he 
waa entitled to be pald, witb respect 
to Feb. only for the time during that 
month that he rendered services. - 
BLAKELEY v. CrARLESWOOD RUBRAL 
MUNICIPALITY, 11928] 2 DL. BR. 657 ; 
(1928) 1 W. W. RR, 826, 37 Man. LL. dt. 
$31. -CAN, 


PART VII. SECT. 8, SUB-SECT. 32. 


al. -——- —-—.+-A town council ma 
dismiss ita officers without notice 
without cause.--NEWBY v. BROWNLER 
Nabe le L. R. 278; 10 W. W. BR 


qa li. S. P. Witsenw », Yori (1881), 
46 U.C. R. 289.—CAN, 


LARKINS v. SUM- 


q iii. : 
MEASIDE, [1998] 4D. L. fe Bil OAN, 
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ee eae 


had not been present at a meeting at 
which important ovidunce was taken ; 
—-Held: the resolution of dlsmissal 
was null & vold. —--FOsaTER 0. ITALIFAX, 
11926) 1p. L. R126; 47 N.S. OR, 
263. -CAN. 


a it, - ~ Right of Delegated by 
counctl to departmental heada.| ~Tho 
ee council of Sydney A rape tr ry 
resolution providing that the discharge 
or disrating or suspension of any 
omplogyeo should be left in the hands of 
the beads of the respective departments 
subject to appeal to the town clerk, 
whose decision was to be final. An 
employes who was subsequently dis- 
missed by a departmental hoad brought 
an action against the council 
for wrongful dismissal: -Held tho 
council bad power to delegate its 
authority to discharge omployue ; the 
power given tu departmental heads 
In that respect was revocable, & thu 
counell h not denuded Itself of ith 
authority & the dismissal was lawful. - 
BaYLy ve. MONICIPAL COUNCIL OF 
SYDNEY (1927), 288. R. N.S. W. 149; 
45 N. S. Ww. Ww. N. 40. —AUS. 


PART VII. SECT. 4. 


- Funds in hand to mee 
ation to 


TER Oo. 
° it. 2. 


r fi. a 
payment —Itefusal of ca 
accept goods.|--NEVTONE 
v. FFALIFAX Orry (1909), 7 H. L 


PART VII. SECT. 5, SUB-SECT 1, 
B. (a) ix. 


sk. Butidi be eer vw. New- 
CAATLE JJ. (183 ), Dra. ae aia 
q 


Saeed 


Cases 657a—750. EneuisH aNnD Emprre Dierst SuPpPLemMEnNrT. 


18 L. O. S. 58, L. JJ.; previous pro- 669. Add. Annotation :-—Mentd. A.-G. ». London 
Wir iossiende aie (184s), 6 Sim. 225. & Home Counties Joint Electricity Authority, 
Tar ee ie a chester ester Ry. [1929] 1 Oh. 618. 


18 Jon (1850, 13 Bes Boay. 1. pid 662. Add. Annotation :—Refd. Brown v. Dagen- 
“Ra Gish) KS Beets: “ii -&.o, Wess! Corpn. (88), ham Urban Council, [1920] 1 K. B. 787. 


Part Xil.—The County. 


697. Add. Annotation ae A.-G. ». Sharp Home Counties Joint Electricity Authority, 
(1930), 99 L. J. Ch. 441 [1929] 1 Ch. 513. 
699. Add. Annoiation :—Ae to (1) Consd. Collins 785. Add. Annotation : ae ee oe 
v. Whiteway, [1927] 2 K. B. ’ 
759. Add. Annotation :—Ae to (1) Consd. Ajylott v. 
718. Add. Annotation :—Apld. A.-G. v. London & West Ham Corpn., (1927] 1 Ch. 30. 
ft daimages ,or di 
PART VII. SECT. 8, SUB-SECT. 1. er eae te of, a. bridge. lying Ww wit thin ite ta baits. — 
n. Parwd, 9 Alta, L. R. 343. The’ — fe iad perored pi retrain W Fatanaros gout pile sig v. WILSON 
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LUNATICS AND PERSONS OF UNSOUND MIND. 


Part |.—In General. 


Add. Annotation :—Refd. Re Belliss, Polson 
vy. Parrott (1929), 141 L. T. 245. 


26a. ** Legally incapable °’ --Issue of lunacy com- 


10. 


mission.) —WINTHROP 1. WINTHROP (1845), 
1 Coop. temp. Cott. 196; 5 L. IT. O. S. 825 ; 
47 BE. R. 816, LC. ; subsequent proceedings 
(1846), 15 L. J. Oh. #08, LC. 


Part Il.—Civil Capacity. 


40. Add. Annotation :-—Mentd. Dewe v. 
Snowdon v. Snowdon, [1928] P. 113. 


186. Add. Annotation : —Mentd. Apted vr. 
Bliss, [1930] P. 246. 


186a. - —- —-—.] --Whenever a person did anact... 
which act if done by a person with a perfect 
mind would make him civilly or criminally 
responsible to the law, if the disease in the 
mind of the person doing the act was not sc 
great as to make him unable to understand 
the nature & consequences of the act which 
he was doing, that was an act for which he 
would be civilly or criminally responsible 
(LORD eee M.R.).—HANBoRY v. HANBURY 
(1892), 8 T. L. R. 659, C. A.; previous 
proceedings, [1892] P. 922. 


204. Add. Annotation :—As to (3) Apld. Re Belliss, 
Polson v. Parrott (1929), 141 L. T. 245. 


204a. ---— -——-.]--Where @ woman aged 93 
executed an alleged will a few months before 
her death altering the principle of equal 
division of her property between her children, 
two married daughters, which had been 
followed in her previous testamentary dis- 
positions & in family benefactions during her 
lifetime, it was held (a) that testatrix enter- 
tained an illusory belief that she had bene- 
tited one daughter far more than the other, 
& (b) that her memory had so far failed that 
she could no longer remember her past 
actions towards her daughters so as to dis- 
place illusory notions. Therefore sho had 
not si we time of the none of the alleged 
will a ore mind understanding 
within the definition in Banks v. Goodfellow, 
No. 204, & the alleged will was pronounced 
against.-—Re Brwtiss, PoLson v. PARROTT 


] Jewe, 


Apted Av 


PART I. SECT. 3, SUB-SECT. 2.— 
150i, B Kepenclel yi tnralidated— 


“ Can.) {19 30 
DA a ecetbar ing nature FF contract. }— (1920) 3 os 


valid contrac. of 257; 24 Alta 
capacity to understand the nature of 1D. L. 
the contract & the duties & responst- | CAN. 


bilities which it creates. In an action 
for the annulment of a marriage on the 

ground thut deft. wae at the time of 
fhe marriage mentally incapable of 


entering into the contract the evidence 
A. (a) b auficient to establish that conclusion 
must hid of a ght scree & detinite 


TDs Ue Me 187 5 ped Th 
. R. 339; 
R. 980; 1 W. W. 


PART Ii. eek &, SUB-SECT. 4. aan 
e (Be 
261 fi. ———- ——.,}— The proof neces- 


(1929), 141 L. T. 245; 45 T. lL. R. 4523 73 


Sol. Jo. 628. 


-}) He [testator] had such a degree of 
knowledge & understanding as to. . . know 
ltf. quite well, to remember that pitf. & 
e had been engaged in preparing his will 
& to appreciate that he was asked to executo 
as his will the document which was then put 
before him ... Applying the principle laid 
down in Parker v. Felgate, 8 P. LD. 171, 
testator’s execution of tho will so far as 
it had been resolved upon while he had the 
capacity, was pro Ma iiss good = execution 
(LORD MERRIVALR, P.).— THOMAS v. JONES 
Gree ie ear reported in 130 J. T. 214; 44 


| 264a. Disposition valid -Capacity when instruc- 
tions given.] - Where a testator is of sound 
mind when he gives instructions for a will, 
but at the time of signature accepts the 
instrument drawn in pursuance thereof 
without being able to follow its provisions :—~ 
Held: he muat be deemed to be of sound 
mind when it is executed.—PERm@RA v. 
PERERA, [1901] A. C. 364; 70 L. J. P. 0. 46; 
8iL. T. 371; 17 T. L. BR. 889, P. OC. 

Thomas v. Jones (1928), 139 L. 


206a. 


by * 


dAnnotution : —Conad. 
214. 


265a. 1 Wag. 





.}---Hosy v. Hosy (1828), 
Ecce. 146; 162 H. R. 637. 


284. Add. Annotation: —Retd. In the Estate of 
Musgrove, Davis v. Mayhew, [1927] BP. 264. 

889. Add. Annotation:—-As to (2) Consd. Re 
TEs Polson v. Parrott (1929), 141 L. T. 


341. Add. Annotation :—Consd. Re Belliss, Polson 
v. Parrott (1929), 141 L. T. 245. 





sary to establish a will ls not an absavlulo 
or conclusive one, but such proof as 
would satisfy a prudent man. The 
burden of proof as to the exeoution & 
the seals popaeraat dl capacity of testator, 
at the time of the execution of a will, 
lies upon ita propounder, who has tu 
explain away the suspicious oircum- 
stances appearing {In the case. Su- 
RENDRA NATH CHATIERJI i ae ays 
CHARAN MUKHRatdt (1025), I. b. We. 46 
Cale. 300. --IND. 


vw ¥F re ay 


R. 188 ; are » aba 
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498a, 


ENGLISH AND Emprre Diaest SUPPLEMENT. 


Part I[l—Presumptions and Proof of State of Mind. 


469a. 





-]—WOoOOPFORDE v. BuRN (1834), 6 Nev. & M. 152, n. 


Annotation :—Refd. Doe d. Tatham v. Wright (1836), 1] Har. & W. 729. 


Part V.—-Jurisdiction of Chancery Division of High Court 
of Justice. 





—— ——.]—Nornris v. SANDFORD (1851), cited in 16 Beav. at p. 361; 51 E. R. 818; 
sub nom. MORRIS v. SANDFORD, 1 W. R. at p. 95. 


Annotation :—Refd. Norris v. Stuart (1852), 16 Beav. 359. 
512. Add. Annotation :—Refd. C. L. v. C. F. W., [1928] P. 223. 


Part Vl.—durisdiction in Lunacy. 


529a. Jurisdiction to direct settlement of lunatic’s 
property—Change of circumstances—Causing - 


party to ‘‘suffer an injustice ’’—Law of 
Property Act, 1925 (c. 20), s. 171 (1).J— 
A lunatic not so found had been of unsound 
mind since 1882. She was a spinster aged 
eighty-one, & was possessed of personal 
property of the value of £22,000. From the 
time when she became of unsound mind she 
had lived under the care of an uncle & aunt, 
who had provided £2,076 towards her main- 
tenance. The uncle died in 1885 & the aunt 
in 1907. By the will of the latter an annuity 
of £300 was bequeathed for the support of 
the lunatic. Upon the death of the aunt a 
sister of the lunatic was Fear receiver 
of her estate & acted until 1920, when she 
was relieved & asister of appcts. was appointed 
in her place. On her death in 1925 one 
of appets. was appointed & was receiver 
of the lunatic’s estate. In 1880 before her 
reason left her the lunatic made a will, by 
which she bequeathed her property to her 
three sisters, all of whom were dead. On an 
application by appets., the residuary legatecs 
under the aunt’s will & second cousins of 
the lunatic, to the ct. to exercise the powers 
vested in it by sect. 171 of the above Act, < 
to direct a settlement to be made of t. 
property of the lunatic:—Held: (1) the 
phrase ‘‘ suffer an injustice’’ in sect. 171 
Y (c) must not be rigidly confined to a 
eprivation of a strict legal right, since that 
would stultify the operation of the sect. 
altogether, but it must in its context include 
the destruction of a clear moral claim, or 
even the disappointment of a thoroughly 
legitimate & well founded expectation, & 
in the circumstances appcts. would ‘‘ suffer 
an injustice ’’ if the recent change in the law 
of intestacy were allowed to defeat the moral 
claim which they had to succeed to the estate 
of the lunatic, particularly in view of the 
continuous recognition, pecuniary & other- 
wise, which their side of the family had 
throughout shown of the obligations imposed 
on them by their kinship to the lunatic ; 


(2) there had been ‘'3 change of circum- 
stances’’ within the sub-sect. since the 
execution b y the lunatic of her will, by reason 
of the deaths of her three sisters to whom she 
had left her property ; (3) the case was one 
in which the ct. ought to exercise the discre- 
tion vested in it by sect. 171, by directing 
the receiver to execute a settlement of the . 
property of the lunatic, to be approved by 
the judge in lunacy, which must be subject 
during the life of the lunatic to her right to be 
maintained out of the income, & if & so far 
as might be necessary out of the capital 
thereof, & subject also to any effective dis- 
position by will or deed which the lunatic 
might make should she recover.—-Re FREE- 
MAN, {|1927] 1 Ch. 479; 96L. J. Ch. 225; 136 
L. T. 657; 71 Sol. Jo. 272, C. A. 


Annotation :—As to (1) Consd. Re Greene, Re Whitworth, 
Re EK. A., Re Fraser, Re Wood, (1928) Ch. 528. 


529b. ——— 





— 








-.]—Under a marriage 
settlement dated Oct. 16, 1879, personalty 
funds were settled by a husband & wife upon 
trusts under which, after the death of the 
husband in 1915, the wife was entitled to the 
income for hfe with a power of appointment 
by deed or will among the issue of the 
marriage, & in default of appointment the 
funds were settled in trust for the two sur- 
viving children, now aged forty-six & forty- 
four years, who by inquisitions in 1902 & 
1910 had been certified to be of unsound mind. 
In default of children who attained twenty- 
one or being daughters married, the wife’s 
fund would have passed to the wife absolutely 
& the husband’s fund to the husband, who 
had given all his property to his wife. By 
his will the wife’s father, who died in 1885, 
gave his residuary real & personal estate 
upon trusts under which, in the events 
which had happened, his et sane the wife, 
received the income for her life with a power 
of appointment by deed or will amongst her 
issue. In default of appointment the residue 
was settled on trusts under which the wife’s 
two children were the only beneficiaries. 
Neither of the children had made a will &, 


T V. SECT. 8, SUB-SECT. 1. & person of unsgund mind notsofound, KEATING v, EgatTina, [1918] 1 I. R. 
PAR a judge of the Ch. Div. exercising the 453.—IR. 
sh. To a int person to Oion jurisdiction conferred by Trustee Act, 
Property of unatic sold in ton 18938, ss. 30. 31, 33, will appoint a sd. -——_ Mortgages veated in tio 
action.) -Where in a partition action person to convey the lands on behalf trustees.}—Re J. J. D., (19298] I. R. 
the ot. has sold lands the property of of the person of unsound mind.— 438.—IR. 
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apart from their mother & an aunt aged 
eighty-two, who was a spinster of unsound 
mind, their next of kin were second cousins, 
so that if they survived their mother & aunt, 
, the Crown would take on their deaths under 
an intestacy. In these circumstances the 
wife took out summonses under the above 
sect., asking the ct. to direct settlements of 
the children’s personal property under the 
marriage settlement & her father’s will, 
which should include trusts in her favour 
absolutely after the death of each child or, 
alternatively, a general power of appvint- 
ment by will so as to enable her to benefit 
friends & charities in which the family had 
always been interested. Before the applica- 
tions were heard an arrangement was come 
to between the wife & the Crown by which, 
subject to the approval of the ct., the Crown 
consented to the wife’s having a general 
power of appointment over the whole of the 
marriage settlement funds «& over the 
father’s residuary personal estate to the 
extent of £21,140, being the amount provided 
by the wife out of her own money as a 
maintenance fund for the children, upon the 
wife’s abandoning all claim to the rest of her 
father’s residuary estate, valued at about 
£285,000, & agreeing to supplement the 
income of the mantenance fund for the 
benefit of the children as theretofore :— 
Held: there was no ground justifying the ct. 
in making a settlement in respect of the wife's 
father’s residuary estate, for no injustice 
would be suffered by the wife within sect. 
171 (1) (ce), if each child’s share of the property 
was allowed to devolve as on an intestacy 
on his or her death, nor ought the trusts to 
be altered under sect. 171 (1) (6); but as the 
Crown did not oppose a settlement of the 
marriage settlement funds, orders would be 
made for settlements of the two children’s 
shares so as to give the wife a general power 
of disposal over the funds. The provision 
of the maintenance fund of £21,100 did not 
afford a ground for directing scttlements 
under sect. 171, but the wife would remain 
free to apply for recoupment under Lunacy 
Act, 1890 (c. 5), s. 117, if so advised. 
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cousin of the patient, who was sixty-two years 
of age. The only other near relatives of the 
patient were two first cousins, who were born 
in 1847 & 1850 respectively & who were & 
always had been resident in South America. 
Appct. stated that by reason of her own great 
aye & that of her two cousins in South 
America any settlement which the ct. might 
be pleased to direct would not be of any 
material benefit to the patient’s next of kin, 
unless its scope were extended to include 
children of any deceased first, cousins of the 
patient’s mother :—Held: there was no 
suflicient: ground shown for directing a settle- 
ment to be made. 

A patient had made a will in 1887, by which 
ho had disposed of his residuary estate equally 
between his wife & children as a class. Tho 
wife had since died, as had also one of 
patient’s sons, leaving issue. The patient’s 
family were desirous that the deceased son’s 
issue should be in no worse position than 
they would havo been if their father had 
survived the patient: —~HWeld: the case was 
& proper one for the exercise by the ct. of its 
discretion under sect. 171, by directing a 
settlement, 

The property of a patient was derived under 
the will of hus maternal grandfather. It had 
been settled by the patient’s mother on her 
marriage with his father, whom she had 
divorced in 1877, & who had not since been 
heard of. The object of an application for 
a settlement was to exclude any claim by 
the father or his family: IZZeld: a scttlo- 
ment ought to be directed. 

A patient had made a will in 1922, leaving 
the whole of his property to his wife, & in 
(025 became of unsound mind. The will 
had been Jost. On an application by tbe 
wife for a settlement, evidence was produced 
which satisfied the et. as to the fact of the 
loss A as to the contents of the will: -/Zeld: 
a settlement carrying out the terms of the 
will ought to be directed. He Gueenn, Ke 
WarrrwortH, Re EK. A., Ae WPrasen, Re 
Woop, (1928) Ch. 5628 ; 97 1. J. Oh. 378 5 149 
ln VT. 1525 44°. 1. RR. 440, OL AL 


An application for a settlement was made ; 589, Add. Annolatiuon: -As to (1) Consd. fe 


by a widow, aged eighty-one years, & first | 


» Silva v. Silva, [1020] 2 Ch. 198. 


Part VIl.—--Judicial Inquisitions as to Lunacy. 


- Re WEBB (1846), 2 Ph. 1163; 2 Coop. temp. 

Cott. 102; 17 L. J. Ch. 276; 41 H.R 885, 

L. C. 

7788. ——— By natural daughter of bastard lunatic 820. Add. Cilation: -previour proceedings, 2 L T. 
tenant for life-—As check on remainderman.| UO. 8. 325, L. C. 


681. Add. Annotation :- -Refd. Greenway v. A.-G. 
(1927), 44 T. L. R. 124. 


Part VIII.-~-Appointment of Receiver. 


Committee infirm.|]--Re Hircn 829. After this case add “‘ On Jurisdiction of other 
1808), Shelford on Lunatics, 2nd ed. 187. courts to enforce claims against lunatioc’s 
827b. —— Committee resident at distance estate.|—See Wussanp & Wire, No. 5360a, 
from estate.|—Re SEAMAN (1808), Shelford ante. 
on Lunatics, 2nd ed. 187. 
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827a. —— 
( 





Cases 980-—1391a. EnGLIsuH AND Empire Dicest SUPPLEMENT. 


Part X.——Judicial Powers over Estate. 


980. nae a aaa :—Refd. Re Freeman, [1927] 

981. Add. Annotation :—Refd. Re Freeman, [1927] 
1 Ch. 479. 

1009a. -——-.|—-Re FisHer (1850), 2 
449; 19 L, J. Ch. 621; 
I. R. 1759, L. C. 

1012. Add. Annotation :—As to (1) Refd. C, L. »v. 
C. F. W., [1928] P. 223. 

1069. Add. Annotation :—Refd. 0. L. v. C. F. W., 
[1928] P. 228. 

1070. Add. Annotation :—Refd. 0. L. v. C. F. W., 
{1928] P. 223. 


14 Jur. 233; 47 


1091. After this case add ‘‘ See, also, No. 1378a, 


post. 
1229. Add. Annotation :—Refd. Re Price, [1928] 
Oh. 579. 





1836a. One of several trustees insane.} 
Testator devised real estate to trustees, their 
heirs & assigns, upon certain trusts. The 
surviving trustee devised all estates vested 
in him as a trustee to three persons, one of 
whom, after proving his testator’s will, 
became of unsound mind. A petition was 
presented for the appointment of new 
trustees, & for the appointment of a person 
to convey on behalf of the devisees of the 
surviving trustee :—Held: the petition was 
properly presented in Lunacy as well as in 
Chancery.—Re Mason (1875), a Ch. A P- 
278 ; 44 L. J. Bee 678; 23 W. R. 737, L us 


tons: ;~Expld. Re Gardner's Trusts (1878), 10 Ch. Dd. 
Consd. He M., Ms f1 808) 2 1 Oh. 79. as7e Caswell v. 
aoa (1898), 6 


1336b. Jurisdiction of Chancery Division-—Sole 
trustee insane—& out of jurisdiction./—A 
petition for the appointment of new trustees 
& for a vesting order, where the existing sole 
trustee is of unsound mind & out of the 
jurisdiction, need not be presented in Lunacy 
as well as in Chancery.—Re GARDNER’S 
Trusts (1878), 10 Ch. D. 29; 40 L. T. 52; 

27 W. R. 164. 
Annotattons eae even v. Sheen (1893), 69 L. T. 854; 
Re M, [1899] 1 Ch. 79. 

1836c. ——-- —-—— Not so found.]—-The High Court 
has jurisdiction under the Trustee Act, 1893 
(c. 53), to appoint a new trustec in the place 
of a sole surviving trustee who is a lunatic 
not so found.—Re M, [1899] 1 Ch. 78; 68 





H. & Tw.! 


mA J. Oh. 86; 47 W. R. 267; 15 T. L. R. 
sub nom. Re J. M., 79 L. T. 459;+ 43 

Sat Jo. 76. 
anolatton : :—Consd. Re James’ Mortgage Trusts, [1919] 


1849. Add. Annotation :—Mentd. Evans v. Morgan, 
{1928} 2 K. B. 527. 


1378a. |—On May 26, 1927, the 
receiver of a lunatic’s estate, who had been 
authorised to continue the lunatic’s business, 
obtained an order from the master directing 
him to distribute £1,800 amongst certain 
scheduled creditors of the business whose 
debts had been incurred subsequently to 
the date of the receivership order. The 
scheduled creditors were not parties to the 
order. On May 29, three days after the order 
was pronounced & before it was completed, 
the lunatic died. The order was subsequently 
completed on June 14. In July the exors. 
of the lunatic’s will applied for an order for 
payment out of ct. to them of the fund 
representing the lunatic’s residuary estate, 
& on July 28 the master refused to make 
the order except upon the terms of effect 
being given to the order of May 26. Subse- 
quently to the making of this order an order 
was made for the administration of the 
lunatic’s estate :—Held: (1) the order of 
May 26 was a mere direction to the receiver 
to make the payments in question which 
might have been varied or rescinded at any 
time by the master before it was finally 
completed, & it ga ve the creditors no equit- 
able charge on the £1,800 thereby ordered 
to be distributed among them ; (2) the juris- 
diction in lunacy ceased on the death of the 
lunatic, & the master had no jurisdiction to 
direct that effect should be given to the 
order of May 26; (3) the exors. were entitled 
to the fund in ct. without regard to the order 
of May 26, but inasmuch as an order had since 
been made for the administration of the 
lunatic’s estate, the fund must be paid to the 
credit of the administration action.—Re 
WHEATER, [1928] Ch. 223; 97 L. J. Ch. 
87; 138 L. T. 488; 44 T. "L. BR. 156; 72 
Sol, Jo. 17, O. A. 

1391a. ——.]— Re 
ante. 











WHEATER, No. 13788, 


ct RE TR ER a A 


PART X. _. i a 1.— 


i, --— A Lach de to— 
Fete mabeste, entit 
ordered.|——Ke CHARTERIS (1a78), 23 25 
dir. 376.—CAN. 

, Sores comm scone 
hy court .J-—Eee HICKSON, (1987 
D.L. R. 807; 61 O, L. R. 180.— AN. 


anon 


PART X. SECT. E. 2). SUB-SECT. 3.— 


ad. Estate peer A person we 
unsound mind had been placed in 
private mental hospital at a fixed 
annual charge for ntenance & troat- 
ment, which had been sanctioned by an 
order of the ct. She died intestate, & 
her estate was insufficient to meet all 
ed: yment should be 
ane in the folio g order of or priority : 
une expenses ; repay 
** percen (3) the committee 
coste of Aetniasiie the matter out of 
lunacy ; (4) arrears due to the hospital 


for maintenance. The asscts were not 
sufficient to meet the payment next in 
DEE viz., the general costs of the 

ae —Re P., (1926) I. R. ¢22.— 


PART X. SECT. 2, SUB-SECT. 3.—I. 


ical ease in Sect. 2, snb-sect. 3, E. 


PART X. SECT, 5. SUB-SECT. 1.—A. 


ti. Lunatic a for Somer restat Racabiges! 
~—~-Sale of land Ontario— 


aA 
New York was deciared a lunatic. 
Ho was the owner, subject to a mtge., 
of land in Ontario, & the forelgn com- 
mittee applied to the Supreme Ct. = 
Ontario for an order 


e commi 
the land, although - the lunatic 
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man resident in the State ot 


was a@ foreigner in a foreign land, & 
under the care & custody of the law 


of that land.—Re PUER, ida 4 
b. iy R, 924; 610. L. R, 257. —CAN, 
— —— ——.} As regards 


t il. 
ba runs 2p Cnteele, tis peoveots 
of Lunacy Act, au © sale 
land, apply only wee the lunatic 
has been so found by an Ontario ct.— 
he ae 11927] 4D. L. R. 607 ; 
61 O. L. R. 180.—CAN. 


PART X. SECT. 8, SUB-SECT. 1.—D. 
1261 i. Stock in name of joint trusteea— 
by dood of one—New trustee appointed 


containing veating 
order} Re G.1 H. L., [1928] 
I. ig 54 3.—IR. 
al. Shares held in joint tenancy— 
Lunacy of one tenant.}—Held: the ct. 
had power under ite statutory juris- 
diction to sever such joint tenanoy, & 
to Mair ped the 1 Loa regg oe share, if “his 


& benefit 
| teat v. TLARRIBON, et] I. R. 
330.—IR. 


‘ 


Vol. XXXIII.—Lunatics. Cases 1404—1869. 


1404. Add. Annotation:—As to (1) Apld. Re 1419. After this case add “Whether deduction 


Wheater, [1928] Ch. 223. 


1411. Add. Annotation :—-Apld. Re Wheater, [1928] 
Ch. 228. 


admissible for income ease 


urposes,.] ——- See 
Incomm Tax, No. 545d, a £ : 


Part X!.—Actions. 


3a. oct etna mens Pan 


TON U. 


-]|-—CHARLT Wss 
01881), 3 De G. F. & J. 156; 30 L. J. Ch. 


815; 41. T. 456; 7 Jur. N. 8. 614; 9W.R 
611; 45 E.R. 887, L. JJ. 


1466. After this case add 
-——See LIuSBAND & Wirr, Nos. 


‘“_. - Married woman.) 
2189, 32189a."” 


Part XII.—Costs. 


Add. Annotation :—Consd. 
[1928] Ch. 223. 


1606. 


Itc Wheater, | 


ne -—Mentd. Dennerley  v. 
. C, (1929), 141 L. T. 80%. 


1657. Add. 
Prestwich U. 


Part XII1—-Administration in Regard to Reception and 
Care of Lunatics. 


1670a. ——-— When criminal information pereneed) 1688. Add. Annotation : 


—Ezx p. LOWE (1872), 36 J. P. Jo. 
1674. Add. a ene ko anes oes 
ham U. D. C., [1929] 1 K. B. 737. 


-Refd. Stoke Newington 
Borough Council v. Richards (1929), 45 


T. L. R. 660 


Part XIV.-—Certification, Reception, Treatment and 
Discharge of Lunatics. 


1852. Add. Annotations: -Apld. De Freville v. 
Dill (1927), 96 L. J. K. B. 1056. Apprvd. 
Harnett v. Fisher, [1927] A. C. 573. 

1856a. ——--.] -PI](f. was certified by deft., a 
medical man, to bea lunatic & a person to be 
detained under care & treatment :—-Held: 
(1) deft., inasmuch as he undertook the 
statutory duty of certifying pltf. as a lunatic, 
owed a duty to him to exercise reasonable 
care; (2) since no reception order could have 
been made by a magistrate without the 
certificate of a doctor, & as the certificate 
was given by deft. with a view to the obtain- 
ing of such an order, the giving of the cer- 
gece was the direct cause of the order & 

Itf.’3 detention. Porn v. FISHER, 
rio 731K. B. 408; 96L. J. K. B. 55; 135 
L. T. 7243; 42 T. L. R. 745; 70 ‘Sol. Jo. 917, 
C. A. 3 ep appeal, [1927] A. C. 573, H. L. 
et ee RT & to (1) Fold. De Freville v. Dill (1927), 96 
L. J.K.B T0s6. As to (2) Folld. De Freville v. Dill (1927), 
96 L. J. K. B. 1086. 

1856b. S. P. DE FREVILLE v. Dir (1927), 96 L. J- 

K. B. 1056; 138 L. T. 83; 43 T. L. R. 702. 


PART XI. SECT. 6, BUB-SECT. 1. 
bi. ——— Appointment of curator ad 1856 
litem. Davipesox vv, Scorr’s Sarp- ‘ath & 
paige @ & ENGINERRING Co., Lrp., 
(1036) rh Sc. 970.—8COT. 


& with r 
stances in which 


PART XIV. SECT. 1. 
i. Duty of doctor to act wn good 
eaaonable care 


tal Diseases A: 
(c. 223), «. 25, for the stay of an action 


1856c. Effect of certificate. | 
No. 1856a, ante. 


1856d. S. P. De FREVILLE v. 
ante. 


1859. Add. Annotation: —Refd. De 
Dill (1927), 96 Tu. J. K. 3. 1056. 


1862. Add. Annotations :—As to (1) Apld. De 
Freville v. Dill (1927), 96 L. J. K. B. 1056. 
Refd. Iarnett v. Fisher, [1927] A. ©. 573. 


1868. Add. Annolution : —Refd. De Freville v. Dill 
(1927), 96 L. J. K. B. 1056. 

1865. Add. Annotution :—-Refd. De Freville  v. 
Dill (1927), 96 L. J. K. HB. 1056. 


1866. Add. Annotation :~- Mentd. 
Edelston, {1930) 2 K. B. 378. 


67. Add. Annotation :-—Refd. De Freville vu. 
Dill (1927), 96 L. J. K. B. 1056, 
1869. Add. Annotations: -Refd. De Freville v. 
Dill (1927), 96 LE. J. K. B. 1056; Harnett v. 
Fisher, {1927} A. C. 573. 


HARNETY v. Fist ER, 
DILL, No. 1356b. 


Freville rr. 


Gottlite ov, 


= oe & doctor for negligence in that 
ha tted to an t 


d been commit itary 
without & proper aD e ‘being “held, 


ircum 
refused.—-H1s J AMIEBON 
an ap plication under (aita.), [1927] 4. D. L. R, 807, 1005, 
{1027] 3 W. W. I 545. CAN. 
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Cases 1882a—1897. ENGLISH AND Empire Digest SUPPLEMENT. 


Part XV.—Offences, Penalties and Proceedings. 





1882a. Annoyance of setae! & lunatic. leg 1806a. - —- ——-.};-EASTON v. JOHNSON, EASTON 
ada irae [1928] W. N. 307; 166 L. v. Ports (1929), 168 L. T. Jo. 587, C. A 
oO 


Part XV1—Mental Deficiency. 


18897. Add. Annotation :—-As to (2) Distd. Woodward v. Oldficld (1927), 96 L. J. kK. B. 796. 
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45. 


82a. 


83. 
84. 
97. 


97a. 


Vol. XXXIM.—Cases 6--150a. 


MAGISTRATES. 


Part |. 





The Office of Magistrate. 


6. Add. Annotation :—Generally, Mentd. Watt v. Longsdon (1929), 98 L. J. K. B. 711. 


Part 11—Qualifications and Disqualifications. 


Add. Annotation :—Apld. R. v. North Wor- 
cestershire Assessment Committee, Ex p. 
Iladley, [1929] 2 K. B. 397. 

Interest as fellow trade unionist—No trade 
dispute Involved.J—-Upon a summons by the 
wife for a separation order on the ground 
of desertion under the Summary Jurisdiction 
(Separation & Maintenance) Acts, 1895 « 
1925, the wife complained that her husband 
had refused to cohabit with her & treated 
her only as a servant, though they continued 
to live under the same roof & breakfasted & 
took their Sunday midday meal together. 
The justices dismissed the summons. The 
wife appealed, & submitted that as one of 
the sitting justices was a member of the same 
trade union as the husband, that justice 
must be regarded as an interested person, 
& therefore the decision was null & void :— 
Held: it would be stretching the law to say 
that wu magistrate could not sit if one of the 
parties happened to be a member of the same 
trade union as he in a matter in which no 
trade dispute was involved.—STEVENS v. 
STEVENS (1929), 93 J. P. 120; 27 L. G. R. 
362, D.C. 

Add. Annotation : —Distd. R. v. Leicester JJ., 
fe p. Allbrighton, [1927] 1 K. B. 557. 

Add. Annolation : —Refd. Maclean v. Workers’ 
Union, [1929] 1 Ch. 602. 

Add. Annotation :-—-Apld. R. v. Easex JJ., 
Ex p. Perkins, {1927] 2 K. B. 175. 

Clerk’s firm acting against defendant in 
earlier proceedings.|}— (1) Certiorart will issue 
to quash a maintenance order made by 
justices, when it is shown that the justices’ 


102. 
105. 


clerk is a member of a firm of solrs which 
acted for the wife at an earlier stage of the 
same procecdings, even though it is proved 
that. the wife’s business was conducted ex- 
clusively by a managing clerk in charge of a 
branch office, & that the justices’ clerk was 
in fact quite unaware that his firm had ever 
acted for her. The test is not: whether there 
is in fact bias, but whether a reasonable man 
concerned in the proceedings might think 
that. the tribunal was not impartial. 

(2) Appet. for a cerfiorart in such circum- 
stancer sues not waive his right to take 
objection to the presence of the clerk by not 
having exercised it, when he does not know 
that he was entitled to it.-- R. v. Masex JJ, 
ka p. Pernins, (1027] 2 K. 1B. 4763 96 
lL. J. K. B. 53805 187 1. T. 4553 01 5. PL 
94; 43 T. IL. R. 1163 28 Cox, C. C. 406, 
ID. Cc. 

Add. Annotation: -Refd. Maclean v. Workors’ 
Union, [1929] 1 Ch. 602, 

Add. Annotation: Refd. TR. v. Sheffield JJ, 
Bp. Rawson (1927), 91 7. BP. 193. 


109. Add. Annotations: -Refd. Maclean v. Workers’ 


114, 
119. 


128. 


Union, [1929] | Ch. 602; RK. v. Muntingdon 
Confirming Authority, [1920] 1 K. B. 608. 
Annotation. — Insert ‘‘ Apid.’" before ‘ R. v. 
Middlesex JJ,”’ 
Add. Annotation: 
cestershire Assessment Comunittec, 
Hadley, [1920] 2 K. B. 397. 

Add. Annotation :— Refd. Maclean v. Workers’ 
Union, [1029] 1 Ch. 602. 


-Refd. Rh. v. North Wor- 
Ka p. 


150a. —-— ---—.J—Ri. v. Essex JJ., ka p. PER- 


KINS, No. 97a, ante. 


PART I. SECT. 2. 

ni. — - Appointment as town magia- 
frate—HKffect on purradectwn.---The fact 
that a police magistrate holding un 
appointinert for the prevince of 
Manitoba is appointed by a later 
commission a polwe imagistrate for a 
certain town therein does not cancel 
the former 9 hone pia or affect his 
jurisdiction thereunder.—K. +. PLum- 
MER (Man.), [1929] 3 W. W. R. 518; 
52 Can. Crim. Cas. 288.-—CAN. 


PART II. SECT. 2, pre cern: 1.— 


‘pal -law.}—R. ane 
MCELHINNEY (Alta.), {lo A ig D.L. R 
1189; (1927) 3 W. . BR 284; 
Can. Crim. Cas. 13. CAN, 


PART Il. SECT. 2, SUB-SECT. 1.— E. 
149 tii, ——- ——.}—R. v. BROWN 
(P. EB. 1), (19293 1 D. L. KR. 687; 51 
Can. Crim. Cas. 248.—CAN. 


187 i. Effect of waiver on power of 


justice.}— The consent or : 

of any party will not supply the defect 
or want of jurisdiction on & magistrate. 
-~-PARABHURAN DATAKAM 06. COCKL 
(1929), I. L. 1k. 53 Bom. 716.- IND. 


PART VI. SECT. 2. 


302 1. Creature of stutute- Offence 
must be strictly within § statute.}—In 
order for a magistrate to bave juris- 
diction, under Criminal Code, Part 
XVI., to try a chane summarily 
without the consent of the accused 
it must plainly appear that the case 
is one with respect to which such 
jurisdiction is conforred. —R. v. FRAY, 
[1928] 3 D. L. R. 205; [1928] 1 W. W. R. 


670; 48 Can, Crim. Cas. 316; 23 Alta. 
L. R. 34 


4— e 


3065 [. Matters not coynisuble by justices 
under sum juriadvtiwn Offence 

unishable by fine & imprisunment.} — 

. %. MANUEL, (1928) 2 LD. Ju. ht. 7653 
50 Can. Crim. Cas. 3% ia CAN. 


p L. -——.]—A police magistrato has 


no jurisdiction to t summarily 
without the consent of the accused 
a charge under Crimina 
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of assault occasioning actual bodil 
harm, &, therefore, cannot have such 
jurisdiction over said offence conforred 
on him merely by the laying of the 
charge under sect. 274 for unlawfully 
wounding or inflicting grievous bodily 
harm. it. v. LETENDRE, [1028] 3 
W. W. &. 580; 50 Can. Ori 
419.- CAN. 


sb. Offence at time committed not 
triable summarily.)~Hi. ». HEISLER, 
§1928) 3 D. L. RR. 221; 49 Can. Crim. 
Can. 331.- -CAN. 


sd, Jxtaobedience of  matntenance 
order—Information heard ufter order 
quashed.)- An order for maintenance 
made against deft. in 1923 was quashed 
in Feb. 1928 In May, 1928, an 
{information for disobedicnce of the 
inaintenance order prior to the dato 
of guashing was beard, & an order was 
then mnade that deft. be imprisoned 
until the maintenance order should 
be complied with: Meld: the main- 
tenunce order having been qnashed, 
the justices hui nu on to 
inquire intu any diso of tho 


m. Cas. 


1 Code, s. 295, | order alleged to have been comunitted 


334a, ——_ —— 


before it was quashed, &, consequently, 
the information ought ; ar 


Cases 334a—433a, ENGLISH AND Empire Diaest SUPPLEMENT. 


Part VII.—-Indictable and Summary Offences. 





** Before charge gone Iinto.’’] 
—Deft., who was represented by a solr., was 
charged before a ct. of summary jurisdiction 
with an offence for which, if convicted, he 
would be liable to imprisonment for a term 
excecding three months. He was not in- 
formed of his right to trial by a jury on 
appearing before the ct., before the charge 
was gone into, but he was so informed after- 
wards, when all the evidence had been heard, 
but before the ct. had announced their 
decision. Deft. protested twice b ae solr. 
that he could not at that stage 2 pu to 
this election, but on being informed by the 
chairman that if he did er elect, the case 
would be sent for trial, he stated by his solr. 
that he would be dealt. with summarily. 
Deft. was then convicted & fined :—Held: 

the proceedings were a nullity as the giving 


843. 


345 


Part Vill.—Procedure under 


432. Add. Citation :—2 B. R. A. 626. 
483a. ——- Omission in copy——Signature.}—-Where 


& summons, issued by a magistrate at a 


t to have Ba 


LC A ae 308; (1928) ane 


PART VI. SECT. 3. ae : 





ee anermmetmni 


mmm i -}—R. 
hah, 41 Peiasr oo Cas. 198; 
hk, 180.—CAN 


ee ——— ———, +R. v, JOHNSON 
MoKunzi@ (1927), 48 Can. Crim. 
59 N. S. RK. 326 —CAN 


of that information to the person charged on 
his appearing before the ct., “before the 
charge is gone into,” in accordance with 
above sect. is a condition precedent to the 
validity of the subsequent proceedings. 
Accordingly the conviction was quashed.— 
R. v. Drxon, SOUTHAMPTON JUSTICES, Ex p. 
PORTEOUS (1929), 142 L. T. 597; sub nom. 
R. v. SHIRE JUSTICHS, Hx p. ‘Porrnovs, 
re eae 46T. L. R. 157; 28 L. G. R. 


Add. Annotation :—Folld. R. v. Dixon, 
Southampton Justices, La p. Porteous (1929), 
142 L. T. 597. 


Add. Annotation :—Ae to (1) Folld. R. v. 
Dixon, Southampton Justices, Ba p. Porteous 
(1929), 142 L. t 597. 


Summary Jurisdiction. 


metropolitan police ct., commanding a deft. 
to answer an information for breach of a 
nuisance order previously made against deft. 


.v. BONNis | because not laid & signed before the 
ry eg & the mages 


trate acted 
yithou t jurisdiction.— RK. Mv: URRAY, 
Ex p. OGEF (1910), 40 N. %. RR. 280; 
Cas, | 2? HE. L. R. 519.—CAN. 


af. Action to recover debt—Failure 
of debtor to carsopemad holes Laie 
to arrest party. . PLUMM 
& Banca Ds, gear tt 1 D. Ls Rod Odie : 
{1928} 1 W. W CAN. 

sh. Contracted in district in 
which action brought.}—Ke aoe 
Er p. ELECTROLUX, Lrp. (19 Bets 28 
8. R. ae 5678; 45 N.8.W.W 


185.—~—. 
pies _—- ction for rates.}— 
RIGBANE CITY Bounce z. Hopen, 
rious 8. BR. Q. 102; 22 Q.J. P. R. 63, 


Siena 


PART VI. SECT. 6. 
p i. in respect of violation of Customs 
Aa Whithe lumtica PB pale of goods. 
-——R. v. Mer oes . RR. 
PART VII. SECT. 2. 
ve. LEE Sow (B.C. a 
108), 2W. a WoW R. 208; 66 DL 7 
ea aoe Crim. Cas. 196 ok 


———— Where new trial ordered— 
Jury rial asked for in notice os oP cal.) 
vw. MaTTENS, Pata . Rk. 

Can. Crim. C; 


sai: 50 
ri. R. v 
B. o R. 110.6 - 110.— GAN. 


vets t baa 
ee i Loy ae Cc. Ep, 


Naaon (1901), 8 
& 
‘ine Law 
W.W.R. 

—CAN. 
Baa Gri 


Ss under 
1 1988. 
11936 
- Cas. 


gbth 1 D.. L. Tallies : 


diac L. RB. $ 


R. v. nea (Man. )» 
400; 49 Can. Crim. 


allt Sw 


airs cae 
CY) idl : 60 0. L . 


of accused. j— 


91 — CAN, 


on 8 Can Ort. 


169; QR 


late grey 
. 42 K. B. 


o i, ——-.}—-R. v. Denis (Man.), 
1927 3 W. v. WwW; R. 400; 49 Oan. Crim. 
as. -—-CAN, 

000 il, —— Opium & Narcotic Drugs 
Act.}—-Under Opium & Narcotic Drugs 
Act, @ magistrate may hear a charge 
summarily, without putting the accused 
to his aaa ae —VIAU v. OTIS (1927), 
44 Que. EK. H. 406.—CAN, 

am. Indictable offences triable sum- 
marily—Incesl.|}—The Juvenile Ct., or 
the magistrate prosiding in that ‘ot. r 
ae no eyidsotton to summally try 

adult for incest.--LEROUX v. R., 
11928] 1D. u. R. 299; 49 Can. Crim 
Cas. 111; 44 Que. K. B. 308. —CAN. _ 


PART VII. SECT. 7, 


an. Jurisdiction—Offendcr under age 
when offence commttted——Over age when 
tried.}—The piggy uriadiction of 
the Juvenile ot. oxtends to tho case 
mberes although the offender was under 
hteen years of at the time the 
eee Bidar committed, ho is sore that 
i on tri trial.——H. . CARDA- 
ay as (3. Dy aaa hey. 2 Ww. w. R. 223; 
52 Can. Crim. CAN. 


Sr VIII, SECT. 1, SUB-SECT. 1. 


—.}-R. vo. O'Hara 
a BD (1927), 48 Can. Crim, Cas. 231. 


. Information laid by telephone.}— 
Peter bby ret rte iy for an os 
t emperance Act, 


Canada T 
leaving the date & a place for the 
te’s name in & 
i to m trate J. He, being ill, 
banded the information to magistrate 
co. then Lithia trate » 
over the telephone, to © . 
tion to ue & B us thereon 


after the evidence Peles: all in, deft. 

counsel appeared & objested’ to. the 
trate’s fi, 
er 

Hed: the information was improper, 
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PART VIII. SECT. 1, SUB-SECT. 4. 


362 v. -}—District Ct. Rules, 
r. 8, which was made applicable to 
proceedings under Customs Acts by 
r. 58, provides that where it is intended 
that a summons only shall issue to 
bring a deft. before the ct., the informa- 
tion or complaint may be made cither 
in writing or orally, as the trict 
justice of the peace shall sec fit :-— 


an information in 
writing required 





by Customs & Inland 

Revenue Act, 1879, was no longer « 
necessary preliminary to the issue of a 
summons charging an offence under 
Ousto ins Acts. —A.-G. v. HEALY, [1928] 
lL. R. 160. —IR. 


862 vi. .j—Where a deft. illegally 
brought before justices objects that 
there is no written complaint or 
summons, & is nevertheless convicted 
without cither, the conviction is not 
bern be ne ter as having 

separ legge pr 
EOLKIN, 
J.P. RB. 





McCULLOCH v. B 

L820) &: k, ‘ay iis: 23° 

§9.—~ US. 

PART VIII. SECT. 1, SUB-5SECT. 5.— 
A. (a), 


ence i, Pibiae! Pe onan 
0. wing 
caine.” }—-R. v. iO ss BEN eae 45 


Can. Crim. Cas. 1 
[1926] 1 W. W. R. 384.—C 
PART VIIL = 1, SUB-SECT. 5.— 


A. ° 


887 v ——,}—R, & 
eae) t D. ee R. 33! 333; Rp Can Cre 
Oas 2 L. 489 ; oe 
[192914 D.L. R. 1g32'61 Gen, Grim 
362; 680. L. R38 Bb. 


. Necessity to state value appre 
ature of Broceedings th peas) a 


pe os = = ates ; 


Annotation : 
Cc. P. 121, 
500a. —-— —-— Not necessarily right of property.]} 


aq. Atto -Cfeneral —Where proaecu- 
tion not onst ted - 

ment of State or authorined 
A district justice raised a nieuminary 
objection to the he 


viz.—that complainant was the At- 
Parc enone, the district juatico bein 


in the ct., is in all respects in the prope form 
& duly signed by the magistrate, the omission 
through madvertence from the copy of the 
summons which is served upon deft. of the 
signature of the magistrate or any signature 
is a mere defect in form which does not 
invalidate that copy of the summons or He 
service thereof.—H. v. Hay HaLKeEetr, Ex 
RousH, [1929] 2 K. B. 431; 98 L. J. K. 
497; 141 L. T. 519; 93 J. P. 209 ; 45 
T. L. R. 507; 27 L. G. R. 628; 28 Cox, 
C. C. 648, D.C. 


448a. ——— When power to take oath.]—OatTH 


BEFORE Justices Case (1611), 12 Co. Rep. 
180; 77 BH. R. 1405. 
—Apld. Bane v. Methuen (1824), 2 Ll. J. O. S. 


—A tare Act authorised the corpn. 

make a oe bi e-law prohibiting the playing of 
mechanical organs anywhere in the borough. 
In 1892 itis @ corpn. made such a byv-law. 
The applt, was summoned for playing such 
an organ in the borough in breach of that 
bye-law on Apr. 7, 1928. He claimed a 
right so to play the organ by virtuc of a 
licence which had been given to him by the 
lord of the manor, & contended that the 
jurisdiction of the justices was thereby 
ousted. The justices convicted him, & 
stated a case :—-Held: the appeal must be 
allowed & the conviction quashed, because 


—— eee vere 


PART VIII. sky SUB-SECT. 6.— > eae bea eri 4, SUB-SECT. 2. 


r to authorise another 
justice ge Pei pote es 


ae 


ed by minister, depart- | RK. S. 8., 1020, & 
person.}— | that 


aring of a summons 
g an offence under Custoins Act, 


Vol. XXXIII.— Magistrates. 


befere whem the laformation or eow- 
Plaint was made any other 
“*tuko part in the cuse, 
merely empower the tirst justice to 
call in another justico to act with bim 
of opinion that under Customs & Inlan in the case, but empowers him tu | --cA 


Cases 433a-—503b. 


(a) the local Act expressly saved “ all rights 
of a ne or beneficial nature in, over 
or the commons” that had been 
a efore the passing of the Act; 
(6) the lord of the manor had, before 1890 
& Sends nouely until these procee 
licensed the playing of such organs on the 
commons & received between £300 & 
£400 annually in respect of such licence ; 
(c) the applt. had played his organ on a aie 
of tho commons in pursuance of suc 
licence ; & (d) the claim was not “’ iapoasible 
in law” & ousted the jurisdiction of the 
justices; Semble: there is no gaufficient 
authority for the proposition that the right 
which alone will avail 1s the right of a ake 
Fa v. CARLTON (1928), J. FP. 
65 


5038a. —-~ Breach of bye-laws-—-Playing football 


in street—-Open space intersected by public 
footpaths —Claim overruled.|-—PEARSON  v. 
WHITFIELD (1888), 62 J. P. Jo. 708, D. CO. 


503b. -—-— --— Auction held in street.)-—A bye- 


law made it an offence to sell goods, etc., ‘by 
auction in any street of a city without 
the leave of the constable. ©. being sum- 
moned for selling on a plot of ground, set 
up the defence that it was private property, 
& not part of a street :-—Held: this was a 
bond fide claim of title, & the justices properly 
declined jurisdiction. -PHmturs v. OANHAM 
(No. 1) (1872), 36 J, P. 310. 


(1927) 3 


ALDRIDGE) wv. Brown, 
. W. HR. 835.— OAN. 


ri, ——~ -—--.}—- HR, v. STEPHENS, K. 
v. VANAY (ab) (1026), 46 Oan. Crim. 





ee 


strates Act, 
ch providus 


at tho eocutee Of the Justice | Cas. 123, — 


Justice miny PART VIII. SECT. 4, SUB-BECT. 
does not 645 il, ——-.]-—-H. v. HeNDERSO 
Exp. BRINDLE (N. B.), ii0a6) 


Revenue Act, 1879, #. 11, an officer 
of the customs & excise must be the 
complainant :—Held: the objection 
was upsustainablo as Criminal Justice 
Administration Act, ee 8. 9 (2), 
authorised the A.-G. rosecute in 


any ect. of 8 son ction in all 
cases in whieh a prosecution ia not 
instituted by a iuntater: pr de of State, 


or autborised eee oo v. EGRALY, 
(1928) I. ht. 460.—IR 


d --- - Constable must show 
could not conveniently be at 
a rear a er (N. can {i aia 
L. R. 708; 51 Can. Crim. Cas. 142. 


———.J—HRe Davin ~ ie a 
1129) 2 an. L. &. 701; 54 Can. C 
Cas. 199.-—CAN, 


PART VIII, SECT. 2, SUB-SECT. 2.—A. 


sr. Before whom returnable.}—Where 
te or justice with eral 

i on, takes an information for 
an indictable offence under the Code, 
as. 653, 654, & issues his that 
warrant is returnable before him or 
before any other ‘‘ justice” having 
territorial jurisdiction at the place 
where the issuing justice had his 
jurisdiction, but subject to the right 
latter to direct that the pocme’ 





D. 


venient. tah eh ro je) 7 
DL. a a . Crim. Cag. $1; 
@2 O. L. tbo” o CAN . 


PART VII, SECT. rare oY eda 1. 
epee el pistol 


ta i Dd ee 


300; ; mitt § WwW. 


anthorise another justioo to udjudicate 
sulely in the matter.--Banivik “ 
Carat [1929] 3 Db. L. R. 044; 
W.W. R728; 53 Can. Crim, Cas. bs 
238. L. R. 377.—CAN. 


PART VIII. SECT. 4, | niacacadal 3,.— 
B. (b) i 


Further hue preferred.) 
—When hegarioetea i prougne pated Be 
magistra i) roperly arres' 
he can be proceeded od againet ot a fresh 
po Soha alt Dough & summona acer ot 
or warrant for 
arres t bas hot been! {asued thereunder. 
—Re Lamp (Man.,), [1927] 1 W. W. R. 
432; 47 Can. Crim. Cas. 277,—CAN. 


PART VIII. SECT. 4, SUB-SECT. 3.—- 
B. (b) fv. 


420 bots —~—-— Odjection taken at time 
doer” nee, -— ° e MuknRay, Ka Pp. 
E. L. Rt. ol ‘--CAN, 


PART VIIL SECT. 4, SUB-SECT. 5. 
qt. -—— “RK. v . Mol onan, [1928]} 

2. Le R. 787 ; 60 Clan. C.C. 65,--OAN, 

PART VIUL. SECT. 4, S5UB-SECT. 7. 


sc. Power r to vig? arrest of wiiness—— 
Criminal OC et . COXYLE 
7. a) 8 foe} aD Le R. 129: 49 





PART VII, SECT. 4, SUB-SECT. 8. 
sd. Must be according to rules of 
}-R. v. ait (Ont.) (1926), 

45 ne Crim, Ons. 13¥.—CAN. 

i. »}~A justice of the 
ulm eae pee oes cuas 

mt 
gailty.—R. 
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R. 116 
| OM a0 Bane. 1H. deBone 


PART vi. SECT. 4, SUB-SECT. 10. 


wf, To call further evidence.J~-It is 
within oa magtistrate’s discretion to 
allow the proscoution to eae further 
evidence eH ita oeue ore oe 
KER) TH, igary 
; 21827} ts Ww. Ww. 23 
48 Can. Crim. Cus. 349; 21 Sask. 
L. Th. 600.- CAN. 


PART VIII. SECT. 4, BUB-SEOT. 11. 
is aoe Nes - ‘tee, .] F elcitnte droge td 
elng bro vefure & rute 

trial on the d day of tho oid tor 
magistrate was informed, both by the 
prisoner & by telegram from a counsel, 
that the latter had been mount oe the 
defence & was roquested by t nee ee 

grant anh adjournment to ermit of 
be counsel’s attendance :-—. the 
refusal under such cIrpTIMatATOos of 
& reasonable remand was & wron 

Sse to the acouged of the “ given 
him by Criminal Code to make a full 
defence & have his counse! present. 
‘The eas of the DHADDEE was, 
therefore red.— KR. HALLOBUK, 
1928) 1 i Le le 731; fioea) 1 W.W, It. 


ue (p. ais i, ——~ ~--—.}-It. v. 

UPRAK, Litp., TK. v. LATRAVERSH, 
(ioet 3D, L. RR. 399; 47 Can. Crim 

24,~-CAN., 


el. —- Nunes of adjournments.}— 
wisxnau o Pincne (1880) 18 
No Re(é HO& G.) 237;66. LT 
414.--CAN., 


ThrveM foe 3 D. L on 34; Ati926) 
Ww. 16: 6 Can, O Grim. Cas. 


Cases 598—642. 


593. Add. Annotation :—Consd. Pointon v. Cox 


(1926), 186 L. T. 506. 


608. Add. Annotation :—Consd. Pointon v. Cox 
(1926), 186 L. T. 506. 


68ia. Improper consideration of previous con- 
victions—Inquiry into previous convictions 
not in open court.}—At a ct. of summary 
jurisdiction the three applts. were charged 
for that they then being in a certain fishing 
district under the control of a board of 
conservators, unlawfully did fish for salmon 
or trout otherwise than by means of an 
instrument which they were duly licensed to 
use contrary to sect. 63 (1) of the Salmon & 
Fresh Water Fishcries Act, 1928 (c. 16). 
s. 63 (1). 

The charges related to alleged offences on 
July 6 & 20, 1929. At the conclusion of the 
hearing as to the charges relating to July 6, 
the justices retired to their ante-room, & 
after they had decided to convict cach of 
applts., sent for information as to any con- 
victions for previous fishing offences by 
applts. for the purpose of considering the 
appropriate penalty for cach applt. They 
were informed that two of applts. had been 
twice previously convicted, & one of them 
once previously convicted of such offences. 
They obtained this information from their 
clerk & did not see the police reports of 
applts. nor obtain information with regard 
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returned into ct. & announced that opie. 
were convicted & each:of them fined £6. 
Thereupon the charges relating to July 20 
were commenced. In opening the case 
against applts., the solr. for the prosecution 
referred to the convictions which had just 
been recorded against each of applts. Objec- 
tion was taken to this by applts.’ solr., but 
the justices proceeded with the case & again 
convicted applts. & fined each of them £5 :— 
Held: all the convictions must be quashed. 
On the charges first heard, the justices, 
having decided to convict, should have 
returned into ct. & then publicly & openly 
in the presence of applts. made inquiries into 
any previous convictions there might be 
against them, in which case applts. would 
have had the opportunity of dealing with the 
matter. As to the charges subsequently 
heard. the prosecuting solr. not only referred 
to the convictions that had just been recorded 
against applts., but to convictions which 
had been vitiated as already stated. The 
question was not whether substantial in- 
justice had been done, but whether the rules 
had been observed. They had not been 
observed.—-IIASTINGS v. OSTLE (1930), 143 
L. T. 707; 94 J. P. 209; 04 J. P. Jo. 222; 
46 T. L. R. 331; 28 L. G. R. 324, D.C. 


631b. ——-- Reference by solicitor to convictions 


improperly obtained.]—IL[Astinas v. 


OSTLE, 
No. 631la, ante. 


to anything but these alleged convictions 
The justices then 


for fishing offences. 


am. Charge not supported by evidence 
—Substituted charge-— Whether twa 
charges.}—Justices cannot convict a 
man unless a legal offence is proved, 
& they cannot convict him of an offence 
with which he has not been charged, 
but, if he is properly before them on an 
information which discloses no offence, 
or which ch s an offence which is 
not supported by the eviiience, he may 
be orally charged with any other 
offence which the cvidonce is sufficient 
to support, &, subject to befng even 
&® proper opportunity of meeting it, 
may be convicted of it. In such a caso 
there are not two independent. charges 

ending ‘a bt appct. at the samo 

me.-—Re SINGLETON, Ex p WITII4MA 
(1928), 28 & R. N. &. - 616; 45 
N.S. W. W. N. 189.—AUS, 


PART VIII. SECT. 5, SUB-SECT. 1.—A. 


d i. -}—Deft. was convicted 
by a district justice of an offence under 
Sheries Act, 1924, but the distmet 
justice omitted to order a forfeiture 
of tho fish as uired by the Act :-—- 
Held: the conviction is the spoken 
pronounpement of the district justice, 
the note in the justice’s minute 
book of his decision, prescribed by 
District Ct. Rules, r. 50, stating the 
effect. of the conviction is the record 
of that punishmont.—TANGNEY v. 
y County Districr Jvusricn, 
1928] I. R. 358.-——IR. 


PART ‘VIII. sek 5, SUB-SECT. 1.— 





584 vi. ——.}—R. v. BaRRY (N. 8.) 
(1926), 46 Can. Crim. Cas. 143.—-CAN. 


584 «vil. —-——.J—R. v. RovGers 
(Ont.), [1926] 4 D. L. R. 609; 46 Can. 
Crim, Cas. 372.—-CAN. 


PART VIII. gar 5, SUB-SECT. 1.—- 


an. Pulue of articles stolen or amount 
of injury riminal Code, 8s. 376.] 
—A conviction under sect. 876 of the 
(riminal Code for the theft of part of a 





een eee meme ete ee 


fence which imposes a penalty greater 
than $20 without an adjudication upon 
& tinding by the magistrate of the 
** value of the articlo or articles stolen 
or the amount of injury done” is 
invalid with respect to the penalty. 
The intention of the sect. is to permit 
the magistrate, in addition to im- 
posing a fino payable to His Majesty, 
to order the amount of the value of 
tho article stolen or the amount of the 
injury done to the fence in question 
to be paid to the owner thereof.—R. 
er rel, ARNOLD ¥. WESTERLAND (Alta.), 
[1929] 8 W. W. RR. 408; 52 Can. Crim. 
Cas. 127.—CAN. 


PART VIIL aa i 5, SUB-SECT, 1.— 


618 i. Proper hearing of accused 
party.]—Criminal Code, s. 721, does 
not authorise any interrogation of 
prisoner by a magistrate other than the 
asking him whether he has any cause 
to show why he should not bo con- 
victed. This can be done by asking, 
** What does be say, guilty or not,’ 
but Jf the reply be not a clear admission 
of all the elements of the crime, the 
magistrate must prooced to inquire 
into the charge without further ques- 
tioning.— kh. v. LER, [1925] 2 Ww. Ww. R. 
190; 45 Can. Crim. Cas. 280; 35 
B. Cc. R. 401.—CAN. 


613 ii. ——.}—-R. wv. JOHNSON 
McKxnziE (1927), 48 Can. Crim. Cas. 
265 > 59 N. Ss. R. 326.—CAN. 

ai, -—— Statement of value of articles 
stolen.}—A_conviction under sect. 376 
of Criminal Code fur the theft of part 
of a fence which imposes a penalty 
greator than $20 without an adjudica- 
tion upon & finding by the magistrate 
of the “‘ value of the article or articles 
stolen or the amount of injury done ”’ is 
invalid with reapect to the penalty. 
‘The intention of the section is to permit 
the magistrate, in addition to ihnposing 
a fine payable to His Majesty, to order 
the amount of the value of the article 
stolen or the amount of tho injury done 
to the fence in question to be d to 
the owner thereol.—R. ez rel. OLD 


1068 


642. Add. Annotation :—Refd. 
(1926), 1386 L. T. 506. 


Pointon v. Cox 





v. WEbSTERLAND (Alta), [1929] & 
W. W. HK. 408; 52 Can. Crim. Cas. 
127.— CAN. 

80, Offence charged proved —Right to 
convict of minur offence.}—Where an 
uccused is charged with having opium 
in his possession contrary to sect. 4 of 
Opium & Narcotic Drug Act, R. 8. C., 
1927 (c. 144), & under the magistrate’s 
findings that offence is proved, it is 
not legally open to the magistrate to 
refuse to convict therefor & to convict 
instead of the minor offence of smoking 
opium, even though he finds that the 
purpose of the accused in possessing 
the opium was to smoke it self & 
not to traffic in it.— It. v. LOUIE YER, 
{1929} 2 D. L. R. 452; 1 W. W. R. 

2; 51 Can. Crim. Cas. 405; 24 
Alta. L. It. 16.—CAN,. 


PART VIII. aie 5, SUB-SECT. 1.— 
s cu} e 
fi, ——- —.}Re BAKER (1900), 
20 C. L. T. 16.—CAN. 
PART VIII. eer 5, SUB-SECT. 1.— 


so. Conviction under Excise Act, 
8. 180——Whether in respect of more than 
one offence.J—A conviction under 
Excise Act, s. 180, for that the accused 
“¢ unlawfully did conceal or keep, or 
allow, or suffer to be concealed or kept,”’ 
etc., is not one in respect of two or 
more offences.—R. v. CHENG TONG 
Senc, (19278) 1 W. W. R. 33; 49 
Can. Crim. Cas. 79; 39 B.C. R. 157.— 


PART VIII. ant 5, SUB-SECT. 1.— 
e e es 

644 i. Joint § trial—S ate con- 
victions.}—A magistrate has no juris- 
udiction to hear separate offences 
t different persons together, even 
where the persons charged consent to 
the adoption of that course, & the 
proceedings~in such casea are void 
ab initio.—RUSSELL vt. BaTEs (1937), 
27 S. R. N.S. W. 257; 44 N. 8S. W. 
ae 79: revad. 40 C. L. R. 309.— 


679. Add. Annotation :—Refd. Palmer v. Crone, 
{1927] 1 K. B. 804. 

707. Add. Annotation :—As to (2) Refd. Gough v. 
Rees (1929), 46 T. L. R. 103. 


788. Add. Annotation: - Mentd. Bowker v. Wood- 
roffe, Bowker v. Premier Drug Co. (1927), 96 
LL. J. K. B. 750. 


798. Add. Annotations : ——Consd. Musical Per- 
formers’ Protection Assocn., Ltd. vr. British 


793a. 


Vol. XXXIU.—Magistrates. Cases 670-—O68a. 


International Pictures, Ltd. (1930), 46 T. L. R. 
85. Refd. Clark v. Epsom R. D. ©. [1929] 1 
Ch. 287. Mentd. Wigg t. A.-G. of Irish Free 
State (1927), 96 L. J. P.(. 88; Dee Conser- 
vancy Board v. McConnell, [1928] 2 K. B. 159. 


- -] Mtsicarn PERFORMERS’ PRO- 
TECTION Assocn., Lp. t. Britisy INTER- 
NATIONAL PicTURES, LID. (1930), 46 T. L. R. 
§85. 


Part X.-—Clerks to Justices. 


808. Add. Annotation :—Consd. R. rv. Ely JV., 
Exp. Mann (1928), 45 T. lL. RR, 92. 

811a. Should not act as solicitor for prosecution 
At quarter sessions.|-——It is highly undesirable 
that the clerk to county justices, who have 
committed a prisoner for trial at quarter 
sessions, should act at quarter sessions as 
solr. for the prosecution, &, if quarter 
sessions on proper materials come to the con- 


clusion that he has done so, they are entitled, 
after prisoner has been convicted, to take 
that conclusion into consideration in deciding 
whether they should order the costs of the 
prosecution to be paid out of the county fund 
under Costs in Criminal Cases Act, 1008 
(ec. 15) 8 1. Rew. Bry JJ., Hr p. Mann 
(1928), 03 J.P. 45; 45 T. L. R. 925 72 Sol. 
Jo. 861; 27 E.G. R. 35, 1). CO. 


Part X!.—Quarter or General Sessions. 


890. Add. Annotation: - Refd. Stoke Newimeton ! 891. 
Borough Council rv. Richards (1929), 45 | 


T. LL. R. 650. 


teed Annotation: = Refd. Stohe Newington 
Borough Counabe. Richards, (sO; 1 KR. B. 


odode) 


ow ew ot 0 


Part XIl.-- Jurisdiction of Quarter Sessions. 


958a. - — Under Levy of Fines Act, 1822 (c. 46).| 
~—By above Act the ct. of quarter sessions 
are empowered to discharge a forfeited 
recognisance in those cases only where the 
party has been committed to gaol, or has 
given security to appear at the sessions, &, 
therefore, where a party, whose recognisance 
had become forfeited for not appearing to 


ar oe eee oe —_ ee ~~ mow 





an indictment, & against whom process had 
issued, paid to the sheriff the sum mentioned 
in the recopnipance, in’ order to” prevent 
a sale of his goods, & the justices at sessions 
alterwards by an order mitigated tho 
recogmisance to a small sum, & directed the 
sheriff to discharge the residue from the 
recognisance :-—dield : such order was void, 


— 2 wee ~” - - —_ ~~ em ~— 


the arrest & imprisonment were law- 


PART VIII. SECT. 5, SUB-SECT.1. E. | PART VIII. SECT. ‘e SUB-SECT. 8. -- | Aubrus corpus for hor release :--Jield : 


ni. —— -——~ .]—A magistrate may, A. (b) 


before making the appropriate entry 705 iii, - — - 


Offence under | [Uz the order for the withholding of 


in the Criminal Record Book,‘alter his | Ovium & Narcotic Drug Act, 3. 5A | the warrant was beyond the 


decision as to the quantum of punlsh- | (2) (e).1—K. vanGH) v. wone MAH, 


36 Can. sat Cas. 8319 . 17 sentence, It. «. Seorr (Maan.,), {1920] 


ment imposed ; but if the alteration is | (1922) 1 W. 
made for a purpose which constitutes | 517 


ov ; 
an impropef exercise of his discretion | Alta. L. R. 363. ~CAN. 


in the matter of punishment, such 712 


i w—-Re CAVENETT, [1926] N. Z. 


trute’s powers, he then belng functua 
D. L. it. | osteo, & tn no way affected the 


é W. W. KR. 70; 52 Can. Crim. Cas. 
139. CAN. 


il. ‘ Saw (N.S, 
alteration 1s irregular, & the detention | (1920), 52 Cun. Crime Cas 79. “GAN. | Sf ffuns from date of arrest—-Not 


of accused in pursuance thereof is pi. Release on bail pending sentence (1020), 52 Can. Crim, Cas. 93.--CA 
Subsequent appearane on another churge 


date of conmetion.) Re Horm (N. 8.) 


L. R. 755.—N.Z. --Right of mumatrale to sentence for | PART VIII. SECT. 5, SUB-SECT, 3.—- 


previous charg 


€.] 
PART VIII. SECT. 5, SUB-SECT. 8.-- | (1928), 50 Cun, Crim. Cus. 443.- CAN, 
A. (a). sd. Substitution of new warrant — 


—— ~ ——-.J—Applt. was con- | Term of wanri 


for barbourlng ta ul 
orted into Canada whereon the duties 


commitinent did not show that the 


valuc of the goods was under $200, & | PART VIII. SECT. 5, SUB-SECT. 3. 
A. 


was, on that ground, attacked as bad 


on ita face, as not showing jurisdiction ie tae ple : 


in the convicting ct.:—Held: in not | tencing an uccused to six months’ 
imprisonment the convicting magts- 
the warrant of 


such value to be under $200 
fhe oeant of commitment did not 


urisdi Ss Man trate ordered tha 
tO D. Le ction. He Meson? | commitment be withheld fur 24 hours. 
51 Can, Crim. 


Cas. 80.—CAN Within that time the accused volun- 
Pe % tarily left the city but returned thereto 

}-—-Hz p. Mec- | about threeamonths later, when she 

. was arrested undor said warrant & 

AN. imprisoned. She applied by way of 


1069 . 


697 vi. eee ‘. 
DonarLv (N. S.) (1928), 51 C Crim. 
Cas. 30.- C 


victed before a sti geek Recs fetta warrant invalid.) —Re WHxETON (N. 8S.) 
nlawfully im- | (1926), 46 Can. Crim 
nut been pale oonteety to Customs Gant : ial ce oer He Mureithtas 


Act, 1927, 8. 217. The warrant of | (j994), 60 Can. Crim. Cas. 11. 


, rr) 247.—CAN. Cas. 218 ; 61 t), I ht. 28. -~~CAN. 
He MozeLLn 
CAN. 
t 
| 


WEEDWARL A. (@) 

ag. Power to suspend sentence —- 
Summary conviction under Criminal 
Code, Part XV.} -l. wv. KROWNLER, 
(1927) 4 D. L. RR. 7038; 48 Can. Crim. 


PART VIII. SECT. 5, SUB-SECT. 4, 

aa i. Under Ele br Act.) -In 
making a conviction under Liquor Act, 
1925, 1924-25, c. 53, & Justice of tho 
peace has no authority to order that 
After sen- , the costa be paid to him, & such a 
provision in the conviction cannot be 
treated oa a nullity on an appln. for 
halias corpus. KeEXx v. HaBIUK, (1928) 
1 W. W. R 588; 50 : . Cas. 

sp. itight of magustrate to fee~—~Pro- 
edings under Criminal Code, Part 
XVI.}—-R. vo. SERVETNYK (Sask.) 
(1926), 45 Can. Crim. Cas. 280.- -CAN. 


Cases 958a—-1229a. ENGLISH AND Empire Dicest SUPPLEMENT. 


& the party was not entitled to recover from 
the sheriff the sum which the justices had 
ordered to be discharged.—HaYNEs v1. 
Hayton (1827), 7B. & 293; 5 Man. & Ry. 
108. Re 788 ; Speen s as ise; 

. q sequen proceedings, 6 
L. J. ae 8. K. B. 281. 


Annotations :-— . Harper v. Hayton (1829), 8 L. J. O 
M. OC. 129. istd. Re Thornton, R. v. a 


Riding of aap fiss7), 7 Ad. & Ei. 683. 
958b. .}—Above Act empowers the ct. 
of quarter sessions to discharge a forfeited 
reco mce in cases where the sheriff has 
levied part of the amount, & the party has 
been committed to prison for the remainder ; 
& if, in such a case, the sessions discharge 
the recognisance while the money 80 levied 
in part is in the hands of the sheriff, he must 
refund it to the party.— HARPER v. HAYTON 
(1829), 6 Man. & Ry. K. B. 805; 3 Man. & 

Ry. M. 0. 13; 81, 4.0.8. M. 0. 129. 
-}—-Where a party bound in recog- 
nisance to keep the peace is subsequently con- 
victed at petty sessions of an assault, & the 
conviction is returned to the quarter sessions, 
the justices there are not authorised, under 
above Act, to order an estreat of the recognis- 
ance ; but the proceeding for that purpose 
must me by acire facias, as before the statute. 
West RIDING OF YORKSHIRE 
Sueno, Re THORNTON (1837), 7 Ad. & El. 
588; 2 Nev. & P. K. B. 457; Nev. & P. M. C. 








958c. 








385; 112 HE. R. 690; sub nom. R. v. WEST 
RIDING OF YorEsHRE rs USTICHS, Eat p- 
TrHornTonN, 7 L. J. M. C. 9 

RK. & 8B. 


aon: :——Distd. R. v. Bly Juatioos (1855), 5 


oe 


958d. —— .]—A party who had ap lied for 
a beer licence, under 9 Geo. 4, c. 61, which 
was refused, appealed against t 
to the Oct. q ri lyernget & entered _ 
@ recognisance e app abide the 
judgment of the ct., & pay such costa as the 
ct. might award. The appeal was dismissed ; 
& the ct. aoe al pit. to pay costs to resp., 
“ forthwith.” blank was left in the order, 
as to the sums, bie the clerk of the peace 
had not time to fix before the sessions 
adjourned. The sessions adjourned to the 
next November. Before the adjournment 
day, the clerk of the peace fixed the costa, 
& filled up the order. After the adjourned 
sessions had terminated, but before the next 
span which were held on the next Jan. ‘“ 
ent was demanded of applt., who did 
pay. On affidavit of this, the sessions 
holden in Jan. estreated the recognisance :—- 
Held: the sessions had power to estreat the 
recognisance, & that process might be taken 
upon it under above Act.—R. v. Ery J cae 





esa Na & B. 489; 25L.J.M.0.1; 
. T. O. 8. 57; 20 J. P. 116 ; i yun. N.S 
1017 ; 4W.R. 5; 119 E. R. 563. 


aan abs Ret, awnaley ©. Hutchinson (1871), I. 


1002a. Power to reduce charges—To found Jjuris- 
diction.]—Charges of sufficient gravity should 
not be reduced merely to found the juris- 
diction of petty or quarter sessions, ue 
should be committed to assizes.—-R. 
tar ie (1928), 20 Cr. App. Rep. 188, 


ee 


Part XIII—Appeals from Courts of Summary Jurisdiction. 


1015. Add. Citations :—sub nom. Harkup v. Bay- 
LEY, 6 BH. & B. 218; 25 L. J. M. C. 107; 2 
Jur. N. S. 882; 119 EB. R. 845; sub nom. 
R. v. Harross, 4 W. R. 461. 

1100. Add. Citation :-—2 B. R. A. 1185. 
Add. Annotation :—Mentd. R. v. West pig: 
Assessment Committee, Ha p. Ward (F. B.) 
(1980), 94 J. P. 201. 

1170. Add. Annotations :—Refd. R. v. Edmonton 
Income Tax Comrs., Fx p. Thompson, [1929] 
1 K. B. 220; R. v. Newport (Salop) Justices, 
Ex p. Wright, (1929] 2 kK. B. 416. 

1176a. -|—-Where an information for a 
crim offence has been dismissed by a 
ct. of summary jurisdiction, that ct. has 
jurisdiction, on the application of the 
unsuccessful prosecutor, to state a case on 
a question of law, & in the event of its refusal 
the High Ct. has jurisdiction to compel it 

ie do 8o.—-R. v. Newport (SALOP) a ae 
. WriGHT, [1929] 2 K. B. 416; 98 L. J 

Kx ° 555; 141 I. T. 568 ; 93 J. FP. 179; 





45 T. L. R. 477; 73 Sol. Jo. 384; 27L.G. R. 
518; 28 Cox, C. "CO. 658, D. C. 
1176. Ai. Annotation :—As to (2) Refd. R. v. 
a See yey Justices, Ex p. Wright, 
f1929]2 K.B 
1215. Add. Annotation :—-Apld. R. v. Edmonton 
Income Tax Comrs., Ez p. Thompson, {1929} 


1 K. B. 220. 
1219. Add. ae :—96 L. J. K. B. 49; 28 
Cox, ©. 0. 2 
- Bs 315; 96 


1229. Age aneineae -—[1927] 1 K 
L. J. K. B. 115; 91 J. P. 14; 25 L. G. R. 
35 ; ofa. [1927] 1 K. B. 868 ; 96 L. J. K. a 
383 ; i837 L. T. 10; 91 J.P. 64 ; 43 T. L. R 
326 ; 71 Sol. Jo. 208 ; 25 L. G. BR. 188, C. A. 
Add. Annotation: -—Distd. Lawrence v. Martin, 
[1928] 2 K. B. 454. 


1229a. Appeal by olerk of urban district council— 
Recognisance entered into by clerk — 
Validity.|—-On the application of a clerk of 
-an urban district council for a case to be stated 





PART XIX. rae ge gets 2.—A. 


PART XIII. SECT. * SUB-SEOT. 2.— 
- (8). 


PART XIII. = a. SUB-SECT. 4.— 


f i. cook, R. wo 11738 i. ——— Where inant sw. <Annezation givi reasons for 
ELLsoN (0 (Out.) wierd “. D. Le Re failed to a The right of ap decision—VW hether rte ted Well: 
1121; 49 Can. Cas. 95.—-OAN. given by Gaminal Code, 8, 749, an annexation should not be made to 

the dismissal of an information or | a sta’ case giving reasons for the 
PART XIII. SECT. 1, SUB-SECT. re complaint does not exist when the brought under review, there 
st. Request for jury—Dtscretion dismissal is dué to the complainant’s | being no warrant for such an exe - 
or refuse-—86 Vik. oc 68, # sae pa informant’s failure to appear on aa tty Jurisdiction eek: 

ire. WagetNaToN (1864), 46 'U. W. We ee Tai; G0'Gam: Chim bes, | GORDON, 11598) 3. G. 0) 87, B0OT. 


Vol. XXXIU.—Magistrates. Cases 1298a—1308a. 


for the opinion of the High Ct., the clerk 
himself entered into the recognisance con- 
ditioned to prosecute the appeal, rendered 
nec y Summary Jurisdiction Act, 
1857 (c. 48), . 3. Ona preliminary objection 
at the hearing of the appeal, that the 
ei dens pon should have been entered into 
by the clerk on behalf of the council, 80 as to 
render their goods liable, for the reason 
that the council had by resolution authorised 
the clerk to lay the original information &, 
if unsuce , to carry the proceedings 
further, & that the clerk ‘‘ duly authorised ”’ 
had sworn the information, & entered into 
the recognisance ‘ as rincipal ” :—Held : 

the recognisance was yood, in that in fact the 
clerk as informant was applt., being at 
liberty by virtue of Public Health Act, 1875 

(c. 55), s. 259 to institute & carry on any 
proceedings which the local authority was 
authorised to institute, & the above words 
of authorisation were surplusa ge. LAWRENCE 
v. MARTIN, [1928] 2 K. B. 464; 971.3. K. 8K. 
707; 189 L. T.378 ; 92J5.P. 112 ; A441 KR. 
621; 26L. G.R. 454, 


1236. Add. Annotation :—Distd. Marsland v. Tag- 


gart, [1928] 2 K. B. 447. 


1311. Add. -AnOtition > ~Apld. BR. rv. 


1393a. 


surviving justices.|—-A complaint was heard 
by three justices, who unanimously dis- 
missed it, but to state a case for the 
opinion ot the High Ct. Before the case 
was stated one of the justices died, & the case 
was signed by the surviving two justices 
only :—Held: as the obligation of the justice 
to sign the case was created by law & not by 
voluntary contract, & as his failure to fulfil 
that obligation was due to his death & not 
to any spontaneous act on his part, the 
Crown had jurisdiction to proceed with the 
matter.--MAR@LAND v. TAGQaRrT, (1028) 2 
K. B. 417; O07 L. J. K. BB. 787; 189 L. T. 
192; 92 Ip. WS; 44 TO. R. 543; 26 
1. G. R. 377; 38 Cox, C. C. 511, D. O. 
(Salop) Justices, Br Wright, eset 
K. B. 416. - . : Le 

— -.] -Mandamus will issue to justices 
who have refused to hear an application 
under Small Tenements Recovery Act, 1838 
(c. 74), because they have adopted a general 
practice not to hear such cases on the ground 
that the county ct. is a more suitable tribunal. 
--R. v. Kent SJ., Bx p. TrirrLtow (1927), 137 
L. T. 25; O13. P. 38; 43 'T. L. R. 227; 26 


1236a. —-— Death of one justice—Signature by 


PART XIII. SEOT, 2, SUB-SEOT. 6. —A. 


1294 il. ——— Under Excise Act 
Unauthorised intervention of Juatice.\—~ 
A justice of the peace having intervened 
in a prosecution under Excise Act by 

to adjourn the trial on tho 
non-appearance of the police magis- 
trate before whom the information was 
laid & who had issued a summons to 
deft. to appear before him, a conviction 
made on the adjourned dato of trial 
by another police Paes ae bofore 
whom deft. refused to & to whoso 
jurisdiction he objected, was quashed, 
since said peat! was in direct 

violeuen of sect. 134 of sald Act.— 
. PYKE, [1928 jas W. R. 590; 
. Crim. Cas. 186; 23 Alta. L. R. 

341 CAN. 


ax. T'o snares as to authority & Juria- 
diction of magistrate—d* as to manner 
wn which authority exercraed.]—- Upon a 
motion to quash an information & 
proceedings taken before a4 perce 

magistrate or justice of the 
the ct. may inquire as to his aut arity 
& jurisdiction, & as to whother his 
powers & authority were exercised in 
such a manner & in such moh aia or act 
U ° 


e e P. 
ISBELL [1928] 4 L. R. 322; 50 
m. Cas. bre “620. L. R.'489; 
afia., (1030) 3D. L. R 732: 51 Can 
. Caa. 862; 43 O. L. R. B44 CAN. 
sy. To set asule duced by mayatole 
pies tnbodcad by 
-iINO 


given to a 
n.}-~BOUWwER *. Manowno cooas), 
49 apie 1. R. 62.—-8, AF. 

PART XII. SECT. 2, SUB-SECT. 6.~—C. 


1301 vi. ———.}+-R. v. COWELL (1928), 
50 Deon Crim. Cas. 381.--CAN. 

vii, ——.}-R. v. Wiaarmne 
938), 50 Can. 1. Orim. Cas. 193.—CAN. 


1 vili. R. vo. Hr, (1929) 
ae R. 349; 19; 56 Gan . Crim. Cas. 319. 
@. PaRRER, 

1988) SOL bh apoe NE. 
PART XII1. SECT. 2, SUB-SECT. 6.—D. 
vw. BouTiiim 


1302 vi R. 
Sue S.) (1928), ), 50 . Crim. Cas, 186.— 


——-.}— SUTHERLAND ® 
ak ais, 715 (1928) B. 8. C. (J.) 49.—-SCOT, 


PART XIII. SECT. 2, SUB-SEOT. 8. -A. 


ez. Inability of justice—Hefuaal to 
tnelude material facts in case stated. | 
The refusal of a justice of peace to 
incInde in a stated case important 
facta & points found or raisad before 
hira held to be arbitrary & unreason- 
able, &, thorefore, he was beld Hable 
for the costs of an application to the ct. 
on behalf of the proseontion to require 
him to do so, althuugh before the 
application came on for hearing a 
further case was stated by the justice 
which covered the ground ox requested 
by the appet.—Rh. ce rel, DONALD v 
THOMPSON (Sask.), [1929] 2 ve Ne Rh. 
§74; 52 Can. Crim. Cas. 13. 


PART XIII. Bret 8, Se eaor: ve 

sa. T'0 make order for detentton of aua- 
pected person—Order refused on grounds 
wimusioinable in law--Offer state 
case.}- Where an appla. has been made 
toa raat suelo for an order under 
Public Saf py Act, 1927 (No. 31 of 
1927), ». 16 (2), for the detention uf a 
te raon suspected of an offence under 
ra Ets: rt the district justice refuses 


nda 
withstanding that tho clear Justice 
has offored to state a case for tho High 
Ct., w case stated not being equally 
convenient & effective In the circum: 
stances.—~A.-G. vo M‘Bripe, (1928) 
I. R. 451.—IR., 


PART XIII. SECT. 4. 


. 4% _—_—_ 
ay  requeet 1) appellont.)-—V 


cout wie y in the course of a 
ive viz., 
magi 


in we taking of a view by 
about at the express reqrest of ap ape 


tn trial 


been brought 


he was held J pare ne. _ eT) 
laint.—R 1920) % 
i. ole 7855 ; 1 "wR ree 48: a 


Dek 
Crim. Oas. 203; a "B.C. At. 
CAN. 
hh (p. eal ——~ Probability of 
here a legal prec cne: 
ae diet aes Sapa gate ct. 
action, on the POORDE 1 ony wh 
ment in the action w nen svered, 
discussed the ection: ae one of th 
justioes who heard the action, & made 
certain Papier nta calculated to prr- 
udice him agninst one of tho partios :-—~ 
Held: an order in the natoee of a writ 
of certiorari should be granted removing 
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a 


L. GH. 120, D.C. 


the hearing of the action Inte the 
Supreme (Ct. ~HORKE v. Stage, Re 
ane AIDE Lees COURT AUTION (1827), 

~<A, s. coe oa oe 

hh (p 
BORHENER ta i , (1999), 62 Gea. pee 
Cag. 412. --CA 

kk (p. as), th. —~- Buffictency o 
rreord—N ) ae pene ete ed gue of 


tioned oa ay | Gan defence. |—H, 9 ; °. 


McGrnn 
397.—CA 
kk (p. 430) li. -~——~ Failure to hear 


evidence.} —-FItcnt 0. THEN Frr- 
CHITT v, Soneon, 71929] 1 Ww. #. 
737; 61 érim. Cas. Winey 23 


JR. ont CAN : 


h (np. 441) i. --———~ Abaence he fs 
diction. ett 10 “* Nat Bell ” - 
not have the effect of de rivin 
appet. for habeus corpus with cert art 
in ald from proving dchora the record 
that the magistrate had no jurisdiction 
va convict him.--Tt. v. ENDENRSON 

3 ne (1929) 4 D. L. RR. 984; 8 

. W. RR. 209; 52 Uan. Crim. Cas. 83.- 
—OAN. 

bh (p. 433) if, “, le Rez v 
na i ell EA Aha gts Sede poet i 

6 jurisdiction o magistra r] 
conceded, then the toeaal conviction 
ia conclusive & excludes from con- 
sideration on certtorari the sufficiency 
of the evidence supporting ae con- 
viotion aa to tho facta alleged therein, 
zor the decision does not ao go #o far aw 

oo ee Rare te of extrinelc 
evidence , one vem eooee 

orson pleading no nac 
ith Hinited not Fu Jun isdotion 
was deprived of tho right to have it 
ostablished in the course of the evidence 
as a condition precedent to the 
exercise of the ” satisdiotion that the 


cha waa one triable In the ot. pur- 
Seat to doal with it.—-H. v GoarTar- 
KON ( BD. O.), [198018 Wan 209: 52 
(* pare 


h (p. $31) (ff. --—.] -Two orders 
were made by pulice magistrates 
epee, | confiscation of certain gens 
of intoxicating Hiquor which ha 
seized by neuer mare inapectors for se 


Act. 
orders :—#Ze 
jurisdiction to. inquire ‘whether there 
wns evidence to support the orders or 
whether the magistrates had mis 


Cases 1607—1708. ENnGLIsH AND Emprre Digest SUPPLEMENT. 


Part XIV.—Appeals from Quarter Sessions. 


1607. Add. Annotation :—Apld. i v. St. Mary- 
lebone Licensing JJ., [1928] 2 

1628. Add. Annotation :-—-Mentd. Sagar v. Ride- 
halgh (H.) & Son, Ltd., [1930] 2 Ch. 117. 

1645. Add. Citation :—1B. RB. A. 549. 

1656. Add. Annotation :—Consd. 
Revenue Officer v. Stoke-on-Trent 
ment Committee & Potteries Electric Traction 


K. B. 221. 


Stoke-on-Trent 
Assess- 


Co., etc., etc. (1930), 143 L. T. 650. 


1676a. --—-- For further information--Order not 
appealable.]-—~ The Ct. of Appeal cannot 
interfere with the exercise of the power of the 
Div. Ct. to remit a case for further informa- 
tion under Supreme Court of Judicature 
(Consolidation) Act; 1925 (c. 49).—Soura- 
WARK REVENUE OFFICER v. HOE (R.) & Co. 
(1930), 148 L. T. 544; 94 J. P. 170; 46 
T. L. R. 628; 28 L. G. R. 446. 


Part XVI.—Appeal to Court of Appeal. 


1708. Add. Annotation :—Mentd. Farnham Grdns. v. Cambridge Grdns., [1929] 1 K. B. 807. 


directed themselves in considering the 
eat gr WINDSOR §'THRMINAL 
H & TRANSPORT Co., LTD., 
(toad) S » D. en ah 026; 52 Can. Crim. 
63 O. L. R. 630.—CAN. 


OF PHYSICIANB & SuRGEONS & Manoon, 
11929) 4 D. L. 1 123; 2 W. W. R, 
461; 24 Alta. L. R. 219. —CAN. 


h (p. 431) v. }—While Rer 
v. nae Bell Jaguors, Ltd., {1922) 2 
W. W. R. 30, holds that, if the juris- 
ustiog. of the magistrate is conceded, 
then the formal conviction is con- 
clusive & excludes froin consideration 
on certiorari the sufficiency of the 
evidence supporting the conviction as 
to the facts alleged therein, yet the 
decision does not go so far as to prevent 
the receipt of extrinsic evidence to 
show Shae an accused person pleading 
not eu in a ct. with Ibnited torrie 
oe jurediction was deprived of the 

ight to have it established in the 
pote of the eviderice as a condition 
he dent to the exercise of the juris- 
iction that the charge was one trable 
in the ct. purporting to deal with it.— 
R. ». GusTaFson (B. C.), [1929] : 
W. W. RK. 209; 62 Can. Crim. Cas 
151.—CAN. 


nn (p. 431) i. Order for main- 
tenance—-Attack on origenal committal 
order.}-~Where the judge of a Juvenile 
Ct. has admittod os evidence a com- 
mittal order made under Child Welfare 
Act & regular on its face, & has used 
that order as the basis for making a 
maintenance order against « munici- 
pality & the municipality has not 
erailod jtself of its right of appeal, the 
Ct. of Appeal should not allow an 
attack to be made on the original 
onlee on &@ motion to quash the subse- 
uent ordor as made without juris- 
iction.— RURAL MUNICIPALITY OF 
COLDWEILI v. CHILDRIEN’S — SOCIETY 
or Sit, ADREARD» 11929] 1 Db. L. 
900; 1W. W. R. 338; 62 Can. Crim, 
Cas, 180; 38 Man, L. R. 31. —CAN. 


ddd (p. 431) 1. .J-—Before a 
judge can substitute a conviction for a 
magistrate’s conviction which on being 
removed on certiorari he holds to be 
invalid he must be satisfied beyond a 
reasonable doubt & from a perusal of 
the deposition as his only de shee 
the accused has been guilty o 
offence of the nature described in the 
invalid conviction. Where he is not 
so aatisfied the conviction must be 
quashed ; there is no Maite in the 
Code warrant: the re maine of tho 
case to the trate for rehearing.— 

Rk. er vel. ARNOLD v. WESTERLAND 











fact.\ — 


EAlta: [1929] 8 W 
Can. Crim. Cas. 12 7 —~O 
ddd (p. 431) if. -}—Before a 
judge can substitute a conviction for a 
jnagistrate’s conviction which on 
being removed on certiorari he holds to 
be invalid he must be ayviebod beyond 
a reasonable doubt, & from a perusal 
of the depositions ae his only ruide 
that the accused has been guilty of an 
offence of the nature described in the 
invalid conviction.— R. er rel. ARNOLD 


— R. 408; 52 
‘AN. 





4%. WRSTERLAND (Alta.), []929) 3 
- W. RR, 408; 52 Can. Crim. Cas. 
127.—CAN. 


sc. Order for return of walls aba ri }— 
Where a magistrate causes de tions 
to be taken by a stenographer, ep. 
puinted by himself pursuant to the 
authority given him by sect. 37 of 
Ar ar dh Convictions Act, TR. 8. B.C 
1924, the depositions are Aiea 
to toe returne on certiorari, the 
depositions or transcripts ila be 
deemed to he in the oustod ower 
of the magistrate.—R. v, one ORK 
(B. C.), [1929] 3 W. W. R. 199; 52 
Can. Crim. Cas. 196.—CAN. 


PART XIII. SECT. 7. 


f (p. 492) i. —— 7'o first sittings in 
county where conviction took p 


R. v. FRasur, [19283 1 D. L. R. 803: 
49 Can. Crim. . 189.—CAN. 
bhh (p. 432) i, ——- —— Findi: 


ays of 
. % BELLMAN (Ont.) (1925), 
45 Can. Crim. Cas. 145.— CAN. 
hbh (p. 432) ii. ——— IVhere convirtion 
within ourteen days of next sitting of 
vi ies court.J-—R. vr. NORMAN (1923), 
9 Can. Crim. Cas. 405.—CAN. 
hhh (p. 432) ifi. —-— ———.]—R. »v. 
oe (1024), 49 Can. Crim. Cas. 
389.—CAN 


hhh (p. 432) iv —— ~—~—.}-R. v 
WENN (1928), 40 Can. Crim. Cas. 401. 
—CAN. 

bhh (p. 432) v. —-— = pooch of— 
After expiration of fixed period.}—R. 
HF acOAN (1928), 50 Can. Crim. Cas. 


mene 
s e 


Who may anpeal—Under Crim- 

inal Code, 8. 749.]—R. v. Hroxs, [1926] 

1 W. 182: 46 Can. Crim. Cas. 
bat 37 B. Cc. R. 280.—CAN. 

neta i. —-—~ To nearest court-—How 

ores -R. : HOLT 


i, 8 Cas. 36 
CG. R. 391; Cans anecn 1W. W. fe ‘uo 
Se akaitl S.P.R.v. CANADIAN ROBERT 


DoLzaR Co., Lp. (i996), 37. B.C. FR. 
264.—CAN. 
dddd i. ———- ——-.}+—-R. ev. Mcbat- 
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CHEY, Ex yp. SrmwanrtT (N.B.), [1926] 2 
D. ba R. 384; 45 Can. Crim. Cas. 


P (p. 433) i. Nature of-—W hether 
jg eROnO. }—R. 2 AO ME Te: [1928] 


. ip oe il, Duty of court-—To 
consider jindings of ie Et ate.J-—R. v. 
AULENBACH (x S.) (1929), 52 Can. 


Crim. Cas. 374,-~CAN. 

bb (p. 433) i. Jurisdiction. }—~ 
On an appeal from a summary con* 
viction under Criminal Code it is com- 
pliance with the conditions of appeal, 
& not proof of such compliance, that 
Rives jurisdiction to the district ct. 

hear the appeal; therefore, so long 
as the case is properly kept alive De 
adjournments said proof may be made 
ut any time, &, thereupon the ct. will 
be justified in exercising the juris- 
diction thus shown to exist.— = v 
7p OHATCROK (Alta. ), [ 1929] 1 D. R. 











6; 1 W. W. R. 278 ; Si Can. Crim, 
Cus. 98.—CAN. 
gg (p. 433) 1. —-~ -—-—..]}—On an 


appeal from a conviction founded on 


one d plea of guilty, it is open to 
used 16 to raise the po. at that he did 
aot in tho true le sense lead 


guilty to the information or complaint 
preferred him, since he did not 
understand tho nature of the c & 

pleaded guilty in ignorance.—R. v. 
OLNEY ae Cy {1926} 4 D. L. R. 869; 


hg R. 273; 46 Can. Crim. 
- 196.—CAN. 

433) ii, —— po ai esta wee 
to "65,00. al awal oa hoe 
STANTON (1928), 28 S. ae aR R. 6 
45 N.S. R. W. N. 118. —AUS, 

sw. Postponement appeal— Grounds 
for pra .+—R. v. ow, [1926 1 
623: 45 Can. Crim. Cas, 172; 


56 B. ay ee 435. —CAN. 

ax. Appeal to Division pA dg aN te 
conviction Daw tabs foi timpriaon- 
ment. }—He v. NOWLES (Ont.) 
(1929), 52 Can. Crim. Cas. 377.—CAN, 

sy. iodine of ie eee patocat 4 oe 
Right to make egg —R. 
noon °, (1929), 52 Can Grim. 


C 
ax. ioe oe cllate court—To 
recall witnessea valle an inferior court.] 


—~ On an ope under the io gine 


of the J ces Act, 1921, 
upon the hearing of oh app fee 
power in & 


in the 
exercise of & a judicial discre al discretion to take 
farther evidence. & for that purpose to 
itnesses ed in the 


order that the wi 

hier be recalled & examined in his 
prese —HUNTER v. Wars (1928). 
wie A. s R. 336, —AUS. 


11. 


Vol. XXXIM.— Cases 11—365. 


MALICIOUS PROSECUTION AND PROCEDURE, 


Part |_—Distinguished from Trespass and 
False Imprisonment. 


Add, Annotation :~-Mentd. Upton v. Farmer 
(1930), 142 L. T. 526. 


12. Add. Annotation :—Mentd. De Freville v. Dill 


(1927), 96 L. J. K. B. 1056. 


Part Il].—Malicious Abuse 


100a. -—— —— — Omission to pass money through 


101a. - -— No detention-—-Ball given.]-—In 





court.|—An order was made against piltf. 
in a county ct. committing him to prison, 
but was suspended so long as he paid £1 a 
month into court. Deft., the judgment 
creditor, asked him to pay him the £1 direct, 
& promised to pass it through the ct. PItf. 
paid the deft. the money, but deft. did not 
pass it through the ct. Pitf. having been 
imprisoned was held entitled to damages.-— 
JHAPMANN Uv. MORLEY (1891), 7 T. LR. 257. 


action for a malicious arrest, pltf., in order to 
support an averment in his declaration, 
that he had been arrested, proved the writ ; 
the warrant ; that the officer sent a messenger 


14. 


120; 
Pilling (1834), 2 Cr. & M. $74. 
(1848), & C. B. 365, 


For oxisting citations read 

MAGNAY uv. Burt (1843), Dav. & Mer. 652 ; 
sub nom. BrrT v. MAGNAY, 7 Jur. 1273 on 
appeal, sub nom. Maanay tv. Burt, 5 Q. BL. 
381, Ex. Ch. 


of Civil Proceedings. 


to him, infornung Inm that he had such a 
warrant, the messenger not haviny it then 
with him, & desiring hin: to give bail; that 
he sent word that he would on the following 
day ; & that he accordingly did so, giving 
a bail-bond at the oflicer’s house ; but never 
being actually detained: Held: these facts 
did not amount to an arrest; &, therefore, 
the averment was not) proved. BERRY v. 
ADAMSON (1827), 6 BL & ©. 528 35.0 Dow. & 
Ry. K. B. 658; 108 BK. OR. 54630 aub nom. 
Bierky v. SeEMPRONIUS, 6 J. J. O. S. K. OB. 


an 215. 
Annotationa: Consd. George v. Radford (1828), 3.0. & P. 
464. Apld. Reece v. Grifiths (1829), 5 Man. & Ry. K, BR. 


Amor vw. Blofleld (1832), 9 Bing. 91; Bates »v. 


Refd. Brown v. Chapman 


Part IV—Essentials to Action. 


148. Add. Annotation :-—Apld. Morriss 1. Winter 


(1929), 45 T. I. R. 643. 


$365. Add. Annolution:--Mentd. Hardie & Lane v. 


Chilton, (19238] 2 K. B. 306. 


PART II. SECT. 1. 


90 1. General rule.jJ--The definition 
of “ prosecution ” {ts not confined to 
proceedings before o maygistraic or a 
criminal ct. The proceedings relating to 
tho granting of sanction to prosecute, 
though they may not lead to imposition 
of fine or Imprisonment, render the 
person charged liable to fine or im- 
prisonment, &, therefore, come within 
the meaning of the term ‘* prosecu- 
tion.”’— RABINDRA NATH IASB 
JOGENDRA NatTH DEB (1928), I. L. Kt. 
56 Cale. 432,—IND. 

20 ii. J—A prosecution exists 
when a criminal charge is made 
before a judicial officer or tribunal.— 
NAGEWDRA NatTu Kay v. BAvANTA 
Das Barmaaya (1929), I. L. HR. 57 
Cale. 25. —-IND. 

33 if, .}—A suit for damages 
for malicious prosecution cannot pro- 
ceed when the proceeding alle to 
give rise to the cause of action had 
ended in the dismissal of the complaint 
under Code of Criminal Proceedingn, 
1898, s. 203, & no process had been 
issued against pitf., & the mere fact 
that pltf. had cross-examined the 
witnesses for complainant cannot alter 
the character of the p eile 
SoLHaG CnuAMAB vt. NAND LAL Sanu 
(1928), I. L. R. 8 Pat. 285.—IND. 


PART II. SECT. 2, SUB-SECT. 2. 
40 iii. ——.}-~In any country where, 
as in India, the prosecution is not 


J.8. 











private, ap action for malicious prose- 
eution, in the most literal sense of the 
word, cannot be raised against any 
private individual. Hut ving in- 
formation to the authorities, which, 
naturally, leads to prosecution, is just 
the saino thing.—NaGgENDRA NAT 
Ray v. HASANTA Das Balrnauya (1924), 
I. L. ih, 57 Cale. 25. —IND. 


PART II. SECT. 3, SUB-SECT. 1. 

7141. Who may bring action.) —- There 
is no such thing aa a joint cause of 
action for damages for ralicious 
prosecution.—LEARY & DUPPrERON v. 
{cGHKE (Saak.), [1920) 2). L. i. 
201; 1 W. W. RR. 228.—CAN. 


PART III. SECT. 1. 
78 vi. —-—.}—Rama Row v. Soma- 


BUNDARAM AGARY (1927), I. L. KR. 51 
Mad. 042.— IND. 


PART IV. SECT. 1, SUB-SECT. 1.—-A. 


121 ii. ——— -}—-Pitf. wust prove 
that he was innocent, & that his 
innocence waa pronounced by the 
tribunal before which the accusation 
was e. Where a nolle pers is 
entered, although it establishes that 
the pro terminated in favour 
of pltf., it does not establish his 
innocence.— Rich v, FORMAN (1927), 
29 W. A. L. R 13.—AUS. 


PART IV. SECT. 1, SUB-SECT. 2. 
di. Discontinuance of proceedings. )}— 
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DALLING ©. MCKENDRICK A oe kK. [.), 
(1926) 2 D. L. Rt. 099.—~ CAN. 


PART IV. SECT. 2, SUB-3ECT. 1. a 
B. (8). 

205 xi. - - --.) In a sult to recover 
the price of goods sold, goods in a store 
were selzed under au order of attach- 
ment. ‘The sult failed as aguinst A. F., 
who clalmed to be the owner of the 
business, & tho order of attachment 
wan dissolved. A. FI. then) brought 
action fordamagesn: Jleld: the action 
was not maintainable cither for 
aliciously sulng out process, because 
of the absence of inalico & the existence 
of reasonable & probable cause; or 
for trespass, because, even ossuming 

. KF. was the owner of the guods, 
us to which the ct. was uot satisfied, 
the seizure was under a valid attach- 
ment order.-—-F EINSTEIN v. PAULIN: 
CHAMBERS Co., Lirp., [1921] 1 W. W. It. 
654 . 59 Dd. L. kh. 605. -CAN. 


PART IV. SECT. 2, SUB-SECT. 2.-— A. 
230 i. Acting without just cause or 


ercuse.] -MANNING — 0. NIgKERSON 
(HB. C.), (1927) 3D. L. RR. 728; (1927) 
2W. W. R. 623.— OAN. 


230 ik, —— .}—-PAULHSON v, CLEMENTS 
(Alta.), (1927) 3 D. L. R. 716.-—CAN, 
230 fil, --——.]--Gouvt. Liquor Act 
R.S8. B.C. 1924, o. 146, has not ch 
the law with respect to malicious 


rosecution. Where in an ti 
Aeatnnt a chief of police for maticlous 
68 


Cases 556—586. 


Part V.—Evidence. 


EnoiisH aND Empire Dicest SuPPLEMENT. 


556. Add. Annotation :—Mentd. R. v. Minister of 574. Add. saab eigen Campbell v. Pollak, 


Health, La p. Yaffe, [19380] 2 K. B. 98. 


[1927] A. C 


1K. B. 771 


. 782; Martin v. Benson, [1927] 


Part Vil—Pleading and Practice. 


586. Add. Annotation :—Refd. La Radiotechnique v. Weinbaum (1927), 137 L. T. 638. 


prosecution because of his applying 
for & the execution of a search warrant 
issued under sect. 73 (1) of said Act, 
the most charitable view that coul 
be taken of his action was under the 
information given him by his informant 
he was meaner A investigate S 
instead of making a proper invostiza 
tion, he linmedietely eppiied for 
warrant, it was held that said one 
counted with the finding already made 
of absence of ee sane & pro- 
bable cause would support a finding of 
malice RanDy & GRADY v. DEVITT, 
(1928) ‘1 1 W. Ww. R. be —CAN. 





280 iv. .«}—NICKERSON v. MAN- 
NING, (1928] 3 D, L. R. 494; {1928) 
Ss. CG. R. es . 

244 vic —— NDERSON 2%. 


Hr 
BAILLEUL 11027)°3 bo L. R. 374: 
[1927] 2, W. W. R. 197; 36 Man. L. R. 
519.—CAN. 


——.}-—JONRS v. ECKLEY, 
ands 2D. D. L. L. R. 943.—CAN, 


PART IV. SECT. 2, SUB-SECT. 4.— A. 

284 xiv. i ager radar v. 
CANADIAN Paorrio Ky. Co. (Alta.), 
(1926) 1 D. L. R. 706.—CAN. 

284 xv. -J—MoRak v. MCLAUGH- 
lin Motor Car Oo., LTp. ite), 
{1926] 1 D. L. R. 372; [1926] 1 W. W. 
R. 161.—CAN, 


sa. Perseverance in prosecution— 
After discovery that facts relied on are 








not truc.J—A prosecution, even if 
commenced under a bond fide belicf 
in ihe guilt < of the accused, may become 
mala fide b poster het age ter it 

discovered that the facts A on which 
it was yee are not true. ABINDRA 
Nath Das JOGENDRA "NATH DEB 


(1928), I. L. BR. 56 Calc. 432.— IND. 


PART IV. SECT. 8, SUB-SECT. 2.-—~A. 


862 v -}—While, in an action 
for snalsclous prosecution, malice ma 
be inferred from want of reasonable 
probable cause, yet that inference 
cannot be drawn where all the facta & 
circumstances of the case would tend 
to show that there could be no malice 
in the sense of the initiation of proceed- 
malicious spirit, 1.e. from 
= anronse motive.— 

ANDJEAN, [1929] 1 
CAN. R. n198 ; ‘ TE k eos R. 740.— 





—.,]—PHILLIPS v. CODERRE 
(sa Ni ‘a0 4D. L. R. 658.—CAN. 


362 ——.]—GRE v. HakRY 
(B. C.), "11229) 4D.1L. hh. “410. —CAN. 
.}—Held : upon the 








1 i. 
evidence, deft. ed to make a full & 
air statement of ull tho facts either 
to ror solr. upon whose advice he said 
he ted, or to the magistrate, & 
therefore "the advice & direction said 
to have been received by them did not 
afford an answer to pltf.’s contention 
that there was a lack of reasonable & 
robable cause.—LOVE v. DENNY & 
INCENT, He 4D. a. R. 3633; 64 
O. L. R. 290.—CAN. 


m i, Police constable.}—In the 
absence of a professional adviser, the 
fact that the prosecutor sought 





best advice ob’ able in the ne 
bourhoc# cad of a lice constable fe, 
& that he acted on that opinion, wi 


not in itself be a sufficient defence to 
an action for malicious Ratt ye on.— 
ASSHETON 1. 928) S. A. 
Ss. h. 11.—AUS. 


o i, ——- ———- Plaintiff about to leave 
jurisdiction.|-—DANSEY wv. ORCUTT, 
11098] 4D. L. R. 27.—CAN. 
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PART IV. SECT. 3, SUB-SECT. 3.—E. 


ay? eh Absence eee provanis cause not 
pie d.|-—SHUB -UDDIN 
1928), I. L. R. 50 0 Ail. 713. —IND. 


PART IV. SECT. 8, SUB-SECT. 4, —A. 








4382 vi. ——-.+-OWENS v. MARTIN- 
DALE, {19283 4 D. L. R. 932; 63 
Oo. L. R. 87.——CAN. 

PART IV. SeCr 3, SUB-SECT. 4.— 
» (a). 

436 — ———,. ]} —~ v. 
Hoan t P. E. I.), ashels 3 a Le R, 
480.—CAN 

486 xiii. -}—In an action 


for malicious prosecution the question 
whether there was a waut of reasonable 
& probable oause is one for the judge 
alone to decide &, if the facts pertaining 
to it are not in dis ppute, ue is, there- 
fore, noth for the jury to pees, on; 
but where the evidence as to the facts 
is conflicting the 


jury : 
to tara himself of the true facts of 
the case?” & by instructing it that 
if it finds in the negative then there 
is a want cae reasonable & probable 

CBause,—— ‘ WoOODWARDS, LTD. 
te Wk (1920), 4 D. L. R. 751; 
W. RR. 4 CAN. 


PART IV. saa 8, SUB-SECT. 4.-— 
° a ° 
467 


Pi 
Honaai | (?. HE. I.), [1926] 5 D. C. R. 
480.—CAN 


ee V. oe Mal pabsrtirageeld 


EON 0. HOLMAN 
ee at. MS ae (1996) P D. L. R 480.— 
CAN. 





oo v 


Vol. XXXIII.—Cases 68—531. 


MARKETS AND FAIRS. 


Part IIl—Rights and Liabilities in connection with 
Markets and Fairs. 


68. Add. Annotation :—Refd. Hardie & Lane v. Chiltern (1927), 96 L. J. K. B. 778. 


Part IV.—Holding of Markets and Fairs. 


108. Add. Annotation :—Refd. Layzell v. Thompson (1927), 137 L. Tr. 106. 


Part Vil_—Disturbance. 


812. Add. Annotation :—-Refd. Layzell v. Thomp- field Corpn. v. (Chepiaan (18 (1843), 12 M. & W. 18. Conad. 

PP C t i ry Hx, D. 202, * 

son (1926), 91 J. P. 89. Manchester Co n. ri asia), 18s), 22 Oh. pe *pit. 
339a. Right to prevent sale in dwelling-house.] Refd. Hallard v. Bennet (1759), 2 Burr. 775 ; daft 


Canton District Market Co. ve. Lyndon ede ae Py 
295; G.E. Ry. Co. v. Geldsmid (1884), 8 App. Cas. ta 7. 
415. Add. .innotations: Consd. A.-Gi. v, Sharp 
(1930), 99 L. J. Ch. 441; Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
pt aaa Pictures, Ltd. (1080), 46 T. 1. R. 

486. 


DUNSTABLE (PRIOR) v. B. (1433), Y. B. 11 | 
Hen. 6, fv. 19, pl. 13. | 
| 


Annotations :~ Consd. Londen City Case (1610), eS Mae is 
121 hb; Hutchins vt. Player (1663), O. Bridge. 
Moeiey uv. Chadwick (1782), 3 here K. B. “wre 
bury Corpn. v. Bricknell (1809), 2 Taunt. 120: nsd. 
Mosley vr. Walker (1827), 7 8. & ©. 40. Expld. Muaccles- 


‘pate 





Part IX.—-Sale in Market Overt. 


430. Add. Annotations : - Mentd. Gireer v, Downs ; 478. Add. Annotation: Mentd. Republicu de 


Supply Co., [1927] 2 K. 8B, 28; Lake v. 


Guatemala vr. Nunez, [1927] 1 K. B. 669 


Simmons, {1027} A. (. 487. 528. .idd. Annotation: Refd. KR. v. Minister of 
Health, Bap. Yaffe, [1940] 2 K. BH. 9s. 
467. Add. Annoltution :-- Mentd. Lowther v. Harris, | 581. Add. Annotation: Folld. Edwards v. Wan- 


et) 1K. B. 383. 


a 


PART Ul. SECT. 1. 
sa. Whether structure divided into 


ee ae ee are ete terme me Oe ee he nena a oem 


stall (1920), 46 T. L. R. 1OL. 








eee ene © 








er oabibit his wares in other such 
capacity ”? in certain specified portions 


£5 evory half-year. It wus adinitted 


eae een hatoeetectlliemseeslionaeatne ered 


| 





 ancinamemmnamemtinahenaemmeted 


these transactions did not constitute 
a selling or offering for sale by deft. 


ras non-reatdent 


. - of the municipality save between the | within a nmnicipa a ent MaHROC 
eee Ge cnet okay Me: ’ hours of , &m. & 2 p. mm. in intra vires Her Ae S. ( 1807, 643 eu 
L. L. R. 52 Bom. 780.—IND. eal ——BRINGTLIN. v, DBALETA, $06 > Priel ‘Le 4 ', 2.—-OAN, 

sera App. LD. 319.--5. AF, Pic gente metpals asecsend 
PART Il. SECT. 3, SUB-SEOT. 1. Restriction for benefit of | in municipality ~T' hh ne ristgent.| 
36 i. Acquisition of site—Neceasity for locat shopkeepers, }-A county council! | “yy. Mumtay (1005), 21. La 4 
bye-law.}—(1rTy OF EDMONTON ©. Mac- | passed a  bye-law proue @. that me CAN. 
DONALD (Alta.) (1907), 7 W. L. R. 201. | Dawkers should pay o license fee of | 


fl, — 
Rae. Ostensibl 


: . aaa oY ue k si ees trader.) RR. finn. he “d 50 Gane 
a restr. © 60 wkers vour ‘ e ’ . 

eee site SECT. 1, SUB ancT. 8.—0. ofthat of local, shopkeepers :—Held : | Cri. Cus, 308: —CAN. 
Ithough no muiket tolls are charge- | hogs H auiou 6 Nar cawonable- ai. --— - Not compuny selling gouds at 


sue by an owner of a market, buyers 


Yates, (1930) 


N. Le L. it, 359.---N.Z. 


Troxawto rented for two months. )}-~H. v. 


can disturb, in ou actionable sense, the OMINION CUENERAL JOBBEMS, Lp. 
market by buying outaide ite limite — PART XL. SKCT. 3 1925] 3D. 1. R. $70; (1925) 3 
LOUGHREY oc. DoneEeRTrr, [1928] I. FR. ° ; AR. 289 ; Can, Crim. Cas, 
103.—IR. q i. --— Offer of goods in exchange 220; 35 Man. L. I. 67.—CAN. 

for trading Pi rina hether sule a ii. Person peddling bread from 
PART XL. SECT. 1, relate 1.—A. | “fering for sale.}—Deft. arranged with wayon.| i.e. MACKEYS Bio Av, Ltp, 


501 ii. What amou its 
v. THORNBERT, Site 2 Ww. Ww. R. 175 
19 Sask. L. R. 429.—CAN. 


PART XI. SECT. 1, SUB-SECT. 2.-—A. 
ok. aoe agent of cee ary 


varions retail merchants that each 
should receive baie him trading stanips 
the property in which, however, was 
to remain in & should pay him 
fifty venta per hundred stamps, 
ve one to each customer for ia 
while 


(Ont. ) (1928), Be Can. Crim. Cas. 314,— 
CAN 


h fi. - -— ---~--.] —The conviction was 
for that deft., be g @ translent trader, 
occupying a piace of businesa in the 
town of M., did sell cortain guods, 


tanoed t orporations Taxation hoebe deft. should the merchanta | Wares & tnorohandlie, cuntrsry ah . 

R.S. 2020 « Gia Tw WR in certain directories & otherwise. A | by-law :-—lfeld: tho w of 2 
io ga: 16 W, Woo ea tar aioe te ee ee ees art eanaenee ¢ ounviction a that ; 

44 Gan, Crim Cos. ass A om Suck eanip  ee not been duly ontered on rag a Ps ae 


PART XI. SECT. 1, SUB-SECT. 38. 


castomer who yeouany to deft. one of 
the directories with a fixed number of 


roll for the current year was 
ht. v. CATON (1888), 16 O. R. 11 fateKN. 





-_ Kt hibited in | in exchange any article he might h ii. Proof of one ee proof 
Pi PORTE Piha Certain Ahours.}— | select out of ml assortment of that pigs to be supplied by person doi 
A municipal Eye iaw that ‘‘ no person kept in stock by deft. Apart from this | busine fotpa ty. TH. eg 
phall act as o hawker or pedlar or trade | the goods were not for sale:—Held: | OGLE (1910), 15 W. “Le $25.~-CAN 
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Cases 566—588. 


556. Add. Annotation :—Mentd. R. v. Minister of 
Health, Ea p. Yaffe, [1980] 2 K. B. 98. 


Part V—Evidence. 


{1927] A. 


1K. B. im 


EwouisH AND Empire Dicest SUPPLEMENT. 


574. Add. ene. :—Refd. Campbell v. Pollak, 


. 782; Martin v. Benson, [1927] 


Part Vil—Pleading and Practice. 


586. Add. Annotation :—Refd. La Radiotechnique v. Weinbaum (1927), 137 L. T. 688. 


prosecution because of his applying 
for & the execution of a search warrant 
issued under sect. 73 (1) of said Act 
the most charitable view that coul 

be taken of his action was under the 
information given him by his eooeee 
he was Peel to investigate &, 
instead of making a proper investiga- 
tion, he immediately eppied for the 
warrant, it was held at said view 
coupled with the finding already mado 
of an absence of reasonable & pro- 
bable cae bag 2 support a finding of 
malice.-——-G inp v. DEVITT, 
(1928) 1 we Ww. no 4.—CAN., 


230 iv. -~-~—.}——NI iat v. 
NING, (1928) 3D. R. 494: As 
S.C. R. O14 —CAN, 

241 ——~.]—HENDERSON  v. 

Beeson (1927] 3 D_ L. R. 374; 
(19271 2 W. W. H. 197; 36 Man. L. R. 
619.—CAN. 

PART IV. SECT. 2, SUB-SECT. 2.—B. 


~———. }+~- JONES ©. ECKLEY 
RtSty 2D. L. R. 948.—OAN. 


PART IV. SECT. 2, SUB-SECT. 4.—A. 

284 xiv. ———.}+-MEOKLENBURG UV. 
CANADIAN PaorFio Ry. Co. (Alta.), 
{1926] 1 D. L. R. 706.—CAN. 

284 xv. -}-—McRak v. MCLAUGH- 
LIN Moron Car Co., Ltn. (Alte), 
[1926]1 D. L. R. 372; [1926] 1 W. W. 
R. 161,—CAN. 

sa. Jerseverance in prosecution— 
After discovery thut facts relied on are 
not truc.J—A prosecution, even if 
commenced under a bond Jide belicf 
in the guilt c of the accused, may become 
mala fide by continuance after it is 
discovered that the facts upon which 
it was based are not true.-HaBINDRA 


Nato Das v. JoGEnpRA Nata DEB 
(1928), J. L. R. 56 Calc. 432.—IND. 





PART IV. SECT. 3, SUB-SECT. 2.~—~A. 


362 v in an action 
for malicious prosecution, malice ma 
be inferred from want of reasonable 
probable cause, yet that inference 
cannot be drawn where all the facta & 
circumstances of the case would tend 
to show that there could be no malice 
in the sense of the initiation of proceed- 
ange in a cious apirit, d.¢e. from 

indirect & improper motive. 

O’LOUCHLEN v0. GRANDIBAN, [1929] 1 
De R. 198; [1928])3 W. W. R. 740.— 





362 | HITLIPS 0, CODERRE 
oC Ni (1929) 4D. L. BR. 658.— CAN. 


ee 


vil. —-—.]—-GREHN v. HARRY 
a ¢ ), 1929) 4D. Sear 410.—CAN. 
—_— upon the 





erases, deft. tai od a ae a full & 
fair statement of all the facts either 
to his solr, upon mie advice he said 
he aoted, or to magistrate, 
therefore the advice “x direction said 
to have been received by them did not 
afford an answer to pitf.’s contention 
that there was a lack of reasonable & 

robable cause.——LOVE v. DENNY & 

INCENT, [1929] 4 D. *o. R. 363; 64 
O. L. R. 290.—CAN. 





m i. Police constable.}—In the 
absence of a professional adviser, the 
fact that the prosecutor sought the 
best advice ob able in the ne = 
bourhood (that of a] olice constable 
& that he acted on that opinion, will 
not in itself be a sufficient defence to 
an action for po prontatebtd prosecuue! Saar — 


ASSHETON 1. , (1928) S. 
S. R. 11.—AU8. 

a ee Plaintiff about to leave 
jurisdiction. Dane vw. ORCUTT, 
(1928) 4 D. L. BR. 27.—CAN. 
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PART IV. SECT. 3, SUB-SECT. 3.—E. 
au i. eee We probable cause not 


- }—SHUB: v. SHams-UpDvIN 
ae I. L. R. 20 “Ail. 713.—IND. 


PART IV. SECT. 3, daiatioeige 4.—A. 


482 vi. ——~.}—OWE - Marrin- 
DALE, gee 4 D. he R. "932s 63 
O. L. R. 87.— CAN. 


PART Iv. one 3, SUB-SECT. 4.— 
« (A). 


Homie | ee EL), nse) 3 Bon Ee 
OLMAN (P. " ‘ 
4380.—CAN. 

486 xiii. ~}—In an action 
for malicious prosecution the question 
whether there was a want of reasonable 
& probable cause is one for the judge 
alone to decide &, if ene facts pertaining 

to it are not in dispute baa is, there- 
fore, nothing for the jury t 

but where the evidence as to the facta 
is conflicting the judge does not 
abdicate his functions by asking the 
jury: ‘‘ Did deft. take reasonable care 
to inform himself of the true facts of 
the caso? ’’ & by instructing it that 
if it finds in the’. peeeuye then there 
is w want of reasonable & probable 
cause.—PERRY v. WOODWARDS, LTD. 
(B. C.), lagen] 4D. L. R 751; 3 
WwW ~R.4 CAN. 








0 the on ; 


PART IV. oe Cana 4.— 





467 iv. —.— ON . 
ae (P. EH. I.), 1926} 3 D. L. R. 


penal Vv. sede - SUB-SECT. 2. 


——~. -—. DEEON v. HOLMAN 
es I.), (19 (1996) 3 - LR 480.— 


Vol. XXXITI.—Cases 68— 531. 


MARKETS AND FAIRS. 


Part Ill—Rights and Liabilities in connection with 
Markets and Fairs, 


68. Add. Annotation :—Refd. Hardie & Lane v. Chiltern (1927), 06 L. J. K. B. 773. 


Part IV.—Holding of Markets and Fairs. 


108. Add. Annotation :—Refd. Layzell v. Thompson (1927), 137 L. T. 106. 


Part Vil._—Disturbance. 


312. Add. pear eta er Layzell v. Thomp- | 
| 
j 


pela aie " Cheyney f : 13}. 3 iu ae Fons ‘; 
> enryn Corpn. O8 5 X. . B22, i 
genes Be ete Binet HAM, CBR FF, OM WL 
) allard v. Benne hy urr. 77! a 
339a. Right to prevent hes 2 dwelling-house. | Canton District Market Co. fr. Lyndon (1861), 25 J. P. 


DUNSTABLE (PRIOR) v. B. (1433), Y. B. 11 


Hen. 6, fo. 19, pl. 13. 


Annotations :—Consd. Londun City Caso 
121 b; Hutchins v. Player (1663), 0. 


295, G E. Ry. Co. x. Goldamid (1884), 9 App, Cas. 997. 
415. Add. .innotutions: -Consd. A.-G. v. Sharp 
(1030), 90 L. J. Ch. 441; Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 


1610), - Nae aah 
ridg. 





Moseley ¢. Chadwick (1784), 3 Doug ey in: 1eathe national Pictures, Lid. (1080), 46 T. L. R. 
Mosley v. Walker (1827), 7 B. & C. 40. Expld. Macclvs- 485. 
e 
Part IX.—Sale in Market Overt. 
430. Add. Annotations; -Mentd. Greer v. Downs ; 478. Add. Annotalion:- Mentd. Republica de 
Supply Co., [1927] 2 K. B. 28; Lake v. Guatemala v. Nunez, [1927] 1 K. B. 669. 


Simmons, [1927] A. (487. 528. .ldd. Annotation: Refd. R. v. Minister of 


Health, Aw p. Yaffe, [1990] 2 K. B. 98. 
§31. Add. Annotation: Folld. Edwards v. Wan- 
stall (1929), 46 TT. [. KR. 10L. 


467. Add. Annotution :- 
(1927) 1 K. B. 393. 
” PART Il, SECT. 1. | a ea hibit fin Wate. Ah other such 


sa. Whither struciure divided into | Capacity " in certain specified portions | a selling on mntedpay for wale by deft, 
shops forms private market - Goods d1s- | of the municipality save between the | within a muniect bye-law, passed 
| 


Mentd. Lowther ». Larris, 





ewan 








saeweranmmaats teh eretgatet Raemienmmetenee ID aennmeheinms Wtnehtermen ahd 


those transactions did uot oonstitute 


played on pav Jj- Bomwpay Munt- | hours of 6 a.m. & 2 p.m. is andra wires | under KR... 1807 28,8 683 (30), 


OUPALITY vr, YENKANNA Kiiappa (1928), sect. 6 (% of Ordinance 4 of 1928 (31). KR. ov. Lanunity (1899), 31 0. it. 


(Truusvaal).—-~FRINSTKIN v. LBALETA, | 205, 20C. Ju. ‘I’. 2.--OAN, 
saa cae Mad [1930] App. D. 319.—S. AF. ee ee For principale as 
PART Il. SECT. 8, SUB-SECT. 1. | k 1. —— Heatriction for beneftt of | in muanetpatity Though me mereetgene 
86 i. Acqutetion of sile— Necessity for: eee’ Ghopkecpers: |S county Sonnet | «1.7% MURRAY (1004), 21-0. Le’ 
pat POR le awkece Sionla gay 2 Hisense ‘as’ of oe AN. 
eOOAN. et iibor, PW. W201. £5 every half-year. was adinitted ii. wm Kor nonreataey, 
thal tho too "wan axed eg are trader Oates a Gran (1026), 60 Gane 
restr . , 
PART VIL SECT. 1, SUB-SECT. 3.—0. of that of local sho kee mere : Held : Crim. Cas. 396. —CAN. 
sf. Buying goods outside ch }~ | the bye-law was vold for unreasonable: ai. - - Not company selling goods at 
DONE De nee oss.—-HAMILTON 0. YATES, (1930) remises rented for two months. jJ—H. v. 


re by an owner of a market, buyera 
b, ip au actionable eet the 

fnakket by buying outside ita lim aes 

tbe i ve. Dornerry, [1928] I. Rk. 


PART XE SECT. 1, SUB-SECT. 1.—A. 


601 li. ——- What amounts to.J|—R. 
v. THORNBERT, {1925} 2 W. W. R. 175; 
19 Sask. L. R. 429.—CAN. 


PART XI. SECT. 1, SUB-SECT. 2.—A. 


. Sale agent of company—Taz 
Mision tons Tasation Act, 


by Corporat 
5 920 ear id 
aes ae < i} td by company.) 


UNE, 
44 Gam. Grima. Ca Ce Wo sack E.R 


566.—OAN. 


PART XI. SECT. 1, gat tang 
531 1. —— Hawking prohibited in 
pa ge during certain 


— 


ia, ae ean 
Foal e-law 
ben TTT cer oF pediar oF trade 


A SIE ee Ae 


ness 
N. ZL. HK. 359.—N.Z. 


PART XI. SEOT. 3. 

q i. --—— Offer of goons dn exchange 
fir, trading ee ether aaule or 
offering for sule.}—Doeft. arranged with 
various retail merchants that each 
should recefve from him trauing stamps 
the property in which, however, was 
to remain in him, & should pay him 
fifty cents per stamps, & 

-” cee Bay each customer for every 
of cash purchases, while 

deft. “should advertise the merchants 
in certain d & otherwise. A 
blank space — left in these directories 
for pasting in guch stamps, & cvery 
customer who brought to deft. one of 
the directories with a fixed number of 


kept in k by deft. 
in) woods oo wee not for sale :—Held: 


1075 


JOMINION GENERAL JOBBERS, Lrp. 
(1925) 8D. Ll. ft 870; (192s 3 
A . RR. 280; 44 Can.’ Crim. 
229; 35 Man. L. KR. 57.--CAN 

@ fi, ~ ade peddleny ti (ued rom 
wurgon.| tev MACKEYS bran, Trp. 
Nae (1928), be Can. Crim. Cus. 314 


AS, 


oe 
. 


bh i. ~The conviction was 
for that deft., be ng a transiont trador, 
oocupy a ‘place of business ta t 
town of M., well certain cde 
wures & merchandise, contrary to 6 
Lt Geared —~—Held: tho want of an 
egation in the conviction that deft. 
war & transient trader whose palne 
not been duly entered on ie assessment 
roll for the current y as fatal 
Rt. v. CATON Phebe 18 ria It. Th GAN. 


h ii. oof of one sale-—No 


thai goods to a vig ela relied 
business outelde n lctpaliy. ]- &. ef 
OGLE (1910), 15 We L. * 325 = CAN. 





Cases 8—89. ENGLISH AND EMPIRE DicEest SUPPLEMENT. 
Part |—The Relationship. 

8. Add. Annotations :—As to (1) Conmsd. Tem- 49. Add. Annotations :—Consd. Bull v. West 
pleton v. Parkin Wm. & Co. (1929), 140 L. T. African Shi ping, etc. Co., [1927] A. O. 686. 
519. Refd. Williams v. Larsen (1928), 21 Refd. Leggott (G. W.) & Son v. Normanton 
B. W. C. C. 339. (C. H.) & Son (1928), 98 L. J. K. B. 146. 

18. Add. Annotations :—Apld. Williams v. Larsen 51. Add. Annotation :—Consd. Fisher v. Oldham 
(1928), 21 Bb. W.C.C. 339. Consd. Templeton Corpn., [1930] 2 K. B. 364. 
v. Parkin Wm. & Co. (1929), 140 L. T. 519. 52. Add. Annotation :—Consd. Fisher v. Oldham 


14. 


Add. Annotation :-—Refd. Templeton v. Parkin 
Wm. & Co. (1929), 140 L. T. 619. 


54. 


Corpn., [1930] 2 K. B. 864. 
Add. Annotation :—Consd. Bull v. West 
African Shipping, etc. Co., [1927] A. C. 686. 


15. Add. A t ti :—Consd. R b t . 

Gardner (1928), 21 B. W. c C. * ba: 55. Add. Annotation :—Consd. Leggott (G. W.) 
Templeton v. Parkin Wm. & Co. (1929), 140 & Son v. Normanton (C. H.) & Son (1928), 

L. T. 519. Refd. Williams v. Larsen (1928), 98 L. J. K. B. 1465. 
21 B. W. C. C. 389. Mentd. Hobbs v. Royal 55a. Lightermen hired with lighter.]— Applts. let 
Arsenal Co-operative Society (1930), 170 on hire to resps. a lighter manned by two 
L. T. Jo. 159. pepe i ae ate The ms: pte Pas meer 
; } opted d 1 ‘ : o resps.’ ship, & was used by them during 
"0 oer Faris Pano) ar hicn ae ie. as ee the day in loading the sate During the night 
‘ : the lightermen negligently left the lighter, 
25a. -——.]— Where the general servant of a master which got adrift, & owing to the absence of 


is hired out to another for a particular employ- 
ment, & while engaged in that) employment, 
causes damage to his master, the servant is 
to be deemed, for anything done in the course 
of that employment, the servant of the 
hirer & the master is entitled to recover 
from the hirer for the damage caused to him. 
-—-Lragorr (G. W.) & Son v. NORMANTON 
(O. H.) & Son (1928), 98 L. J. K. B. 145; 140 
L. T. 224; 45 7. L. R. 155, D. C. 


the lightermen, was carried out to sea, ran 
ashore, & broke up :—Held: the lightermen 
being under the orders & control of resps. 
during the night as well as during the actual 
loading, resps. were responsible for their 
negligence & were liable to applts. in dam- 
ages.— BULL (A. H.) & Co. v. WEST AFRICAN 
SHIPPING, ETC. Co., [1927] A. C. 686; 96 
LL. J.P. 0.127; 1837 L. T. 498; 43 T. L. R. 
548; 17 Asp. M. L. C. 292, P. C. 


27. Add. Annotation :—Consd. Bull v. West 4notation :—Folld. Loggott (G. W.) & Son v. Normanton 
African Shipping, etc. Co., [1927] A. C. 686. va) Se eure ORE 08 Ue deter ae tae: 
é 66. Add. Citations :—96 L. J. K. B. 170; 186 
29. Add. Annotation :—Consd. Bull v. West L. T. 377. 
a3 sibel . 
African Shipping, ete. Co., [1927] A. C. 086. 74 4dd. Annotation :—Refd. Marconi’s Wireless 
44. Add. Annotation :—Consd. Templeton v. Telegraph Co. v. Newman, [1930] 2 K. B. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 292. 
46. Add. Annotation:—-Consd. Bull v. West 89. Add. Annotation :—Refd. Brooke v. Bool, 
African Shipping, etc. Co., [1927] A. C. 686. [1928] 2 K. B. 578. 
PART I. SECT. 1. ee he -— ican uD sorter ecamnrt o. ma vee sOeer over — 
i. Hospital €: J—N _ | an infirmary for damages for personal | orders the defenders had no control ; 
puovost Muxictrar Houtirat Boann, | 2ujutiet, pureuor avorred that phe | & setlon | dismissed. 2AVBLIE  r. 


No. 62 li, post.—CAN. 
PART I. SECT. 2, SUB-SECT. 1.— 
A. (b). 


21 i, For ‘‘CAN.”? read ‘‘SHANG- 
HAL” 


PART I. SECT. 2, SUB-SECT. 1.— 
B. (a). 


62 ii. -1— Hospital lable for 
the negligence of nurses after an 
operation.—NYBERG v. PROVOST MUNI- 
CIPAL HospiTaL Boarp, (1927] 1 
bane R. 969; [1927] 8. Cc. R. 226.— 





52 ili, ———.]—Pitf. entored defts.’ 
hospital for the purpose of undorgoing 
an operation, &, ow to the fact that 

ce regular nursing staff was not 
sufficient to givo her the care considered 
necessary by her physician a special 
nurso was employed & added 
temporarily to the regular staff 
but charged to pltf.:—Held: the 
special nurse so engaged was the 
employee of the hospital & not the 
mere assiatant of pltf.’s ba Misdoncon & 
the hospital was responsible in damanve 
for negligence on her part resulting 
in severe injury to pltf.—Locan v. 
COLCHESTER COUNTY HOSPITAL, [1928] 
b ae L. R. 1129; 60 N. Ss, R. 


violet ray treatincnt; that the nurse 
in charge, who was in the cimployment 
of defenders, allowed her to be exposed 
to the rays for too long a period ; that 
she thereby sustained cape & that 
the injury was due solely to the 
negligence of the nurse for whom the 
defenders were responsible. She 
further averred that she had relied on 
theo knowledge & skill of the nurse in 
applying the treatment. She did not 
aver that defenders had acted nogli- 
gently in the selection of their medical 
or nursing stalfs, or of the a paratus 
employod. Defenders averred, & pur- 
suer did not deny, that their electrical 
departiment was in charge of, & super- 
intended by, a doctor, & that the 
treatment received by pureucr was 
administered by the nurse upon 

instructions :~--Held: in the absence 
of any avorment that the nurse or the 
doctor was professionally incompetert 
or that the rb bar aa was defective, 
pursuer had failed to state a relovant 
caso against the defenders, in respect 
that the averments disclosed that, at 
the time of the injury, the nurse was 
not acting in a minis or - 
trative capacity as a servant of de- 
fenders, but was exercising her Bro; 
fessional care & skill, &, further, that 
she was acting under the instructions 
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S. C, 123.—SCOT. 

52 SO J—An inmate of a 
hospital brought an action against 
certain defts., members of its Board 
of Management, for personal injuries 
sustained through the negligence of a 
nurse employed in the hospital. The 
rules are ined {inter alia) that nurser 
should be selected by the Board, & 
could not be dismissed by the Board on 
notice. There was no provision in the 
rules as to payment of remuneration 
to any one but the secretary of the 
hospital, & thore was no evidence of 
any express contract with any member 
of the nursing staff:—Held: there 
was no evidence that the nurse was tho 
sorvant of deft. members of the Board, 
305.— AUS. 


PART I. SECT. 8, SUB-SECT. 5.—~ 
A. (c). 


sa. Mining operations.}—Resp. had 
charge of the mining operations in 
applt.’s mine. <Applt. supplied the 
dynamite, the tools & acoeasories. 
groilsa thera, disckabeed them: 2, 
. em. e 

was allowed to do the work as he 


ning should take place. 
He was not in any way the subo te 





Vol. XXXIV.—Master and Servant. Cases 198—296. 


Part Il.—Particular Classes of Servants. 


138. Add. Annotations :--Apld. Re Machay. Re 
Rowland, He Barry (1928), 44 T. L. R. 688. 
Refd. Birmingham Corpn. v. Labour Minister, 

udson (1927), 92 J. P. 17. 

151. Add. Annotation :-—Mentd. Hardie & Lane 
v. Chilton, [1928] 2 K. B. 306. 

155a. Police appointed by watch committee of 
borough.]—The police appointed by 
watch committee of a borough corpn., if 
they arrest & dctain a person unlawfully. 
do not act as the servants or agents of the 
corpn. so as to render that body hable to an 


Re Lee, Re 


132: 


156. 


the 


162. tdd. 


action for false imprisonment. 
OLDHAM CoRpPN., {1930] 2 K. B. 364: 
lL. J. K. B. 589; 
16 T. 1. R. 390; 74 Sol. Jo. 209; 28 
lL. Ge. BR. 293. 


Add. Annotation :— Folld. Fisher v. Oldbam 
rorpo., [10380] 2 BK. B. 364. 

{notation :—~ Expld. & Distd. Fisher 
v. Oldham Corpn., [1980] 2 K. 3. 364. 


168. .idd. .innotation : 
Corpn., [1980] 2K. B. 36d. 


-HISHER v. 
99 


143 L. T. 281; Of J. P. 


-Consd. Fisher 7. Oldham 


Part Il1——The Contract of Service. 


191. Add. Annotation :—Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. 43. 151. 
196. Add. Annotation :—-Consd. Express Dany Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 
Sagar v. 
halgh (H.) & Son, Ltd., [1980] 2 Ch. 117. 
212a. —— Pitman.] —Orp. v. Burkus (1813), 1 


212. Add. Annotation :—Mentd. 


L. T. O. S, 35. 


230. Add. Annotation :—Refd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927). 96 LL. J. 


K. B. 980. 


Part 1V.—-Duration and 


262. Add. Annotation : —Distd. Milsted ». Hamp & 


237. Idd. 
| 2440. - 
I 


Ride- 


Ross & Glendinning (1927), 71 Sol. Jo. Weld: 
845. 
262a. —_—- .- Pitfs. agreed to employ deft., 


& deft. agreed to serve pltfs., for three years 
& thereafter from year to year subject to 
three months’ notice by pltfs. 


ren ee 





—_ ca ee UR erento 


of the co., his whole obligation towards | 


the latter consisting in supphing a 
sufficient quantity of mincral rock of a 
given size for the run of the mi} He 
was responsible in damages if he 
failed in thie respect. He waa paid 
twenty cents per wagon. A in addition, 
applt. pie the imsurauce premiuros 
required by the Workinen’s Compensu- 
tion Buard to cover accidents to resp.’ 
employees; but this was done us the 
reault of an capsess condition uf the 
agreement bitwoeen resp. a applit. 
RNean. had to Jellver rock of the 
reqiired size. The rock was loaded 
into sinall wagons & carried to the 
mull, The loading was done py means 
of a stearin shovel operated by one of 
the employees of applt. co. When 
the rock was found too large, it was 
laid aside & it became resp.’s duty to 
reducz it to the required size. HKesp., 
while abides. the latter operation, 
& while engayed in drilling a hole in 
one of the rocks, was seriously injured 
by an explosion of dynamite :—Held : 
resp. was an independent contractor.— 
QUEBEC ASBESTOS CORPN. tr. COUTURE, 
Hehe 3D. L. R. 601; S.C. R. 166.— 


PART I. mah ir SUB-SECT. 5.-— 


Maryn Roaps 


90 fi. —-—.}—- PHELAN v. 
Boarp (1927), 30 W. A. L. R. 16.— 
AUS. 





re errs inten ae een weep 


296. 
Deft. was to 


~ ~-_— ed ene eel 


sb. Power to veto employment d- to 
tnaist on dismissal of any employer.) — 
Meld > inthe cercumstances, a biusher, 
engaged by a colliery eo. to drive ua 
stoneminge in one of their pita at a 
fathomage rate, & permitted by the 
contract to engage two miners to assist 
him in the work, was a servant, & not 
an independent contractor. PARK wv. 
WILsoNs & Chypn Coal Oo., Haa- 
GERTY vt. WILsONS & CLYDE Coal Co, 
[1926] S.C 121; affd.,, (1920) 5. C. 3H, 
H. I. 7 SCOT. 


PART Il. SECT. 9. 


ec. Inspectur appointed under Narcious 
Weeds Art.) When a muuicipality 
appoints an offiecr to porforin «a public 
eervice in which the corpn. has no 
gpecial interest, & from which it dcrives 
no epecial benctit in its corporate 
capacity, such offlecr is not the servant 
or agent of the municipality, &, there- 
fore, it ls not Hable for hin negligence 
in the performance of his dutler.- - 
MEAD tv. MARQUIS HrraL MUNICI- 
PATITY, [1928] 2 D.L. R. 524, [1928] 
1 W. W. RR. 756.— CAN. 


PART III. SECT. 5, SUB-SECT. 2.—B. 


237 {. To prove usage Vihar usage 
universal J—A custom cannot be re 
into @ written contract of serviec unless 
it is sO universal that no workman 
could be supposed to hase centered 
into the service witbout looking to 
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alanotation ¢ 
halgh (H.) & Son, Ltd., [1980] 2 Ch. 117. 
ELLIOTT 0. 
» T. Jo. 198. 
| 252. Add. Annotations ;- Consd. Marhé v. Cicorge 
Kdwardes (Daly’s Theatre) (1027), 06 I. J. 
kK. B. 980. 
Waller, Ltd. er. Oliver, | L980} A.C. 200, 


252. Aiter this ease add ° 


sided & unenforceable.- 
Son, Leto. ov. HAMP & Ross & GQLENDINNING, 
Irp. (1927), 71 Sol. Jo. 845, 


After this case add 
* See, also, Nos. 387, 88, post.” 





Consd. Sayar a. Ride- 


HUNTER (1909), 128 


Apprvd. Herbert Clayton & Jack 


| ~Nce, furthers, Tatatres, Vol. 


NUL. p. O10, Nos. 6 ef seq. & Supp. 


Termination of Contract. 


devote the whole of his time to the business : 
the agreement 


was wholly one- 
Munsten (W. II.) & 


ee ee eee ema oa mead 


it ws part of the contract, & oven where 
because of their generality or wnalver- 
mality certain tights inuy fairly be 
sald fo) oconstitute a custom = there 
tan bo no Justification for presiiuning 
that a workinan who did not in fact 
know af them entered into his hiring 
having them ino mind. YOuUNda = +, 
CANADIAN NORTHERN Kt. Co., (1928) 
{. L. . 452, 2 W W. i. 385; 
$8 Man I, &. 285. CAN. 


sd. 7'n peer value of servirea.) —In 
an action brought on a quantum meruit 
for work dane & services rendcred 
evidence was given of an agreement, 
not in writing. whereby deft. agrecd 
to pay « certain weekly salary & also 
u Kum of £200 ut the end of two vears. 
It was aleo proved that deft had paid 
the weekly sniary but had refused to 
pay the sum of £200: eld. although 
the parol agreement was one to which 
Stat. Frauds was applicable, it was 
nevertheless admissible as ovidence of 
the vahie of pltf.'s services. WARD 
yr GRIFFITHS Bros, Dib. (1928), 28 
3 RN.S W.425, 45 N.8. W. WON, 
130 --AUS. 


PART IV. SECT. 2, SUB-SECT. 1. 

se. Verminatum by arrvant— I ndunoed 
by fraudulent misrepresentation of 
master.) MALCOLM vt. WESTERN CANA- 
DIAN MaGic Siv"rR Buack Fok & 
I pee (H. C.), (1929) 4 D. lL. RH. 580 


Cases 387—530a. 


387. Add. Annotation :—Distd. Jacks Wm. & Co. 
v. Palmers Shipbuilding & Iron Co. (1928), 
98 L. J. K. B. 866. 


888. Add. Annotation :—Folld. Jacks Wm. & Co. 
v. Palmers Shipbuilding & Iron Oo. (1928), 
98 I. J. K. B. 366. 


306. Add. Annotation :—Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1980), 46 T. L. R. 294. 


396a. —— -]—In actions by the captain 
& by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circulars dealing with the age 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
ter certain periods of service. The circulars 
made it clear that pensions were only to be 
pard at the discretion of the employers :— 
eld; the contract of employment) was 
determinable by either party at any time on 
reasonable notice, & in the case of the chief 
officer reasonable length of notice would have 
been 12 months, & he was entitled to judg- 
ment for 12 months’ salary. In the case of 
the captain the action was dismissed.— 
SAVAGE v. British Inp1A STHAM NAVIGA- 
TION Co., Lip., PowrER v. BrrrisH INDIA 
StrtamM NAVIGATION Co., Lip. (1980), 46 
T. L. R. 204. 


306b. ——— -——- Chief officer.] — SAVAGE 0». 
British INDIA Steam NAVIGATION Co., 
Ivmp., Power v. British INDIA STEAM 
NAVIGATION C©Co., Litp., No. 896a, ante. 

414a. Chief officer.J—-SavaGE v. British INDIA 
Stream NAVIGATION Co., Lip., PowEr v. 
BritisH Inpra STHAM NAVIGATION Co., Lrp., 
No. 896a, ante. 

414b. Tutor.}—The ct. held that in the circum- 
stances pltf., a private tutor, was entitled 
to three months’ salary in lieu of notice.— 
WILSON v. UCELLI (1920), 45 T. L. R. 896. 

458. Add. Annotation :—Refd. Brown v. Dagenham 
U. D. C., [1929] 1 K. B. 737. 

463. Add. Annotations:—As to (2) Apprvd. 
Bouzourou v. Ottoman Bank, [1980] A. C. 








271. Apld. Ottoman Bank v. Ohakarian, 
{1930} A. ©. 277. 
470a. Order relating to place of work.} 











An order by a master to his servant to remain 
in a place within the area of his employment 
is a lawful order unless it involves imme- 
diately threatening danger by violence or 
disease to the person of the servant. 

Applit., a Christian Turkish subject in the 
employment of resp. bank, was ordered by 
them to be transferred from their Stamboul 
branch to their branch at Mersina, a distant 
piece in Turkish Asia Minor. He refused 

go on the grounds: (a) that Mersina was 
not within the area of his employment ; 
(6) that the order was unreasonable in the 
view of his ignorance of Turkish, & the 
hostile attitude of the Turkish civil authori- 


PART IV. SECT. 2, SUB-SECT. 10.-—D. 


p i. ——~—.J—A_ notice served on 
Apr, 4 to take offect on May 3 is not 


PART IV, SECT. 2, SUB-SEOT. 10.— 
B. (b) (i). 


$98 v. ee 
BarRnetr Co, 


192 
90 Le Re O88 GAN 49; 1 W. 


965.—OAN. 


30 days’ notice.— 
————-, }-—-MESSER ¥. 
1b. Le R384; SOHOOL Diernicr, 


ENGLISH AND Empree Digest SuPPLEMENT. 


ties to him. He was thereupon dismissed 
without notice, & brought an action for 
wrongful dismissal :—-Held : (1) on the facts, 
Mersina was within the area of applt.’s em- 
ployment, & (2) as he did not suggest that 
compliance with the order would involve 
him in personal danger, the order was lawful 
& his disobedience to it a faute grave which 
under the contract justified his dismissal.— 
Bouzourovu v. OTTOMAN BANK, [1980] A. C. 
271; 99 L. J.P. C. 166; 142 L. T. 585, P. C. 
470b. ——— -}+—Resp., an Armenian & a 
Turkish subject, was in the permanent 
employment of applt. bank. In 1922, while 
employed at their Smyrna branch, he was 
sent on business of the bank to the head 
office at Constantinople, & was given tem- 
porary employment there. He informed 
applts. that his life was in danger in Con- 
stantinople from the Turkish authorities, & 
asked to be transferred to a branch outside 
Turkey. That being refused he fled from 
Constantinople. He was dismissed without 
notice, & brought an action for wrongful 
dismissal :—Held: as the evidence estab- 
lished that gy ie personal safety was in 
real danger in Constantinople, his flight was 
not a faute grave entitling applts. under the 
contract to dismiss him; & as his disability 
to perform his contract, whether in Con- 
sentinel or elsewhere, could not at the 
date of his dismissal be regarded as perma- 
nent, his offer to serve outside key 
entitled him to maintain the action.— 
OTTOMAN BANK v. CHAKARIAN, [1930] A. C. 
277; 99 L. J. P.C. 97; 142 L. T. 465, P. C. 
By violence or disease.|—-BouzouROU 
v. OTTOMAN BANK, No. 470a, anie. 
-}— OTTOMAN BANK 1. CHAKARIAN, No. 
470b, ante. 
491a. What amounts to.}—VAN WEYENBERGH 
(K.) v. BRITISH ACETATE SILK CoRPN., Lin. 
(1930), 74 Sol. Jo. 90. 
Add. Annotations :—As to (1) Refd. Harrods, 
Ltd. v. Lemon (1930), 47 T. L. R. 97. As 
to (2) Consd. Ramsden v. David Sharratt & 
Sons, Ltd. (1930), 835 Com. Cas. 314. Generally, 
rie A.-G. v. Goddard (1929), 98 L. J. K. B. 
Add. Annotations :—Consd. Ramsden v. 
David Sharratt & Sons, Ltd. (1930), 35 Com. 
Cas. 314. Refd. Lever Bros., Ltd. v. Bell 
(1930), 47 T. L. R. 47. 
Add. Annotation :—Refd. Brown v. Dagen- 
ham U. D. C. (1929), 140 L. T. 615. 
530a. Driving motor car to common danger.|— 
Pitf., a commercial traveller, was employed 
by defts. under an agreement which provided 
that pltf. was to use a motor car for the 
carriage of samples. Pltf. was convicted 
of driving the car to the common danger & 
was fined, & his driving licence was sus- 
pended for three months. Defts. terminated 
Itf.’s employment, on the ground that these 
ts constituted misconduct justifying dis- 
missal. In an action for wrongful dismissal 











481a. 
481b. 





502. 


506 ® 


509. 


PART IV. SECT. 2, SUB-SECT. 11.— 


t i. ——-.}—Where the dismissal of 

an em pyee Ja: tox nwo. be = 

PIERCE vw. MYLOR en to any Bae AILLANCOURT 
(1920) 3 D. L. R. e. R., {1927} ch. O. R. 21.——CAN. 

. 223; 33 8 L. R. t ih ——.}—Rose vo. WILLanns 


Croco TD. -)» (1927) @ 
D. L. Te GAN ; } 
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defts. also pleaded that, before the agreement 
was made, pltf. ought to have informed them 
that he had previously been convicted of being 
drunk when in charge of a motor car & been 
sentenced to imprisonment for driving it in 
@ manner dangerous to the public :—Held : 
(1) there was no obligation on pltf. to disclose 
his previous conviction for a motoring offence ; 
(2) the conviction during the currency of the 
agreement, even although pltf.’s licence was 
suspended, was not a ground for terminating 
the agreement, as pltf. could have got some- 
one to drive the car.—Hannps v., SIMPSON, 
Fawcett & Co., Ltn. (1928), 44 T. L. R. 295; 
72 Sol. Jo. 188. 


Add. Annotation :—Moentd. Hobbs v. Tinling, 
ee v. Nottingham Journal, [1929] 2 


565. Add. Annotation :—Apld. Hands v. Simpson, 
Fawcett (1928), 44 T. L. R. 295. 


565a. What are material facts—-Employment of 
commercial traveller—Not previous con- 


540. 


Cases 590a—725. 


viction for motoring offence.)|—-HANDsS  v. 
seria Fawcerr & Co., Lrp., No. 530a, 
ante. 


594. Add the following paragraph :— 

Another replication to the same plea 
alleged that pltf. was an African & a negro, 
& that negroes were enslaved in divers 
States of the United States of America, & 
bought & sold as slaves by the citizens of the 
same States; that the captain of the C., 
before pltf. desorted, threatened to sell him 
as a slave to certain citizens of the United 
States; that San Francisco is in one of the 
said United States, to wit California: & 
pltf. had just & reasonable grounds for 
believing & did believe, that, on the arrival 
of the C. at San Francisco, the captain was 
about to carry his threat into execution; & 
thereupon pltf., in order to prevent the 
captain from selling him as a slave, descrted 
the C. :~-Held : on demurrer, a bad replica- 
tion, as not showing that California was a 
State in which pltf. could be sold as a slave. 


Part V.-—Remuneration. 


628. Add. Annotations :—Distd. Stevens 1. Hamp- 
stead Borough Council, [1929] 2 Ch. 239. 
Refd. Dennerliey v. Prestwich U. D. ('. (1929), 
141 L. T. 602. 


628a. ——- ——- ——- ———.]—-ADAMs vv. LIVER- 
POOL CorRPN. (1927), 187 L. T. $96; 91 5. P. 
106; 25 L. G. R. 359, C. A. 
Annotations :-—Folld. Kelsey ». Birmingbam Corpn. (1927), 92 
J. P.12; Stevens v. Hampstead Borough Council, [1929] 
2 Ch. 239. 
628b,. ——- ——- ———- -——--.|—_KEISEY vv. 
MINGHAM CoRPN. (1927), 92 J. P. 12. 


628c. -——— ——— War bonus not included— 
Contract to pay ‘‘full regular pay.’’|—A 
borough council passed a resolution that all 
employees volunteering for military service 
during the war should be paid “ full regular 
pay.” less allowances by the Govt., & their 
positions should be kept open until their 
return. Pitf. enlisted m Nov. 1914, & served 
till July, 1919. Between those dates several 
increments of pay & war bonuses were 
awarded to the council’s employees :—-Held: 
the “ full regular pay ’’ was the pay he had 
been receiving down to the date of enlist- 
ment & did not include any increases or 
bonuses.—STEVENS v. HAMPSTEAD BOROUGH 
Counc, [1929] 2 Ch. 239; 98]. J. Ch. 289; 


BIR- 





142 1. T. 229; 465'T. 1. R. 430; 93 J. P. Jo. 

255: 271. G. R. Seo. 

Add. Annotations: -Distd. Adams v. Liver- 

pool Corpn. (1927), 187 Ju. T. 396. Apld. 

Aylott v. West Ham Corpn., [1927] 1 Ch. 30. 

Distd. Stevens vv. Hampstead Borough 

Council, [1929] 2 Ch. 239. 

Add. Annotations : — Apld. Adams v. Liverpool 

Corpn. (1927), 137 L. T. 396. Folld. Stevens 

v. Hampstead Borough Council, [1929] 2 

Ch. 239. 

Add. Annotation :-- Refd. Mellor v. Beard- 

more (1927), 44 HR. P. O. 175. 

Add, Annotatipns : --Cenerally, Refd. Pockney 

» Atkinson (1929), 142 L. ‘I’. 1356. Mentd. 

Huntoon Co. vw. Kolynok (Incorporated), 

[1930] 1 Ch, 528. 

Add. Annotation: Refd. Brown v. Dagen- 

ham U. D. C., (1929) 1 K. B. 737. 

Add. Annotations : -Refd. Brown v. Dagen- 

ham U. 1D. C., [1929] 1 K. B. 737; Fisher v. 

Oldham Corpn., [1930] 2 K. B. 364. 

711a. Agreement to pay commission —Onus of 
proof.|—-Hanrt v. BENNETT & Co. (1928), 72 
Sol. Jo. 285. 

725. Add. Annotation : —- Mentd. Houghton v. Not- 

hard, Lowe & Wills (1927), 44 T. L. R. 76. 


629. 


630. 


644. 
649 e 


700. 


701. 


— ec endnamnenemeaaeneneememnmmeeetenneenitegraatmetannnetiione samenomenmertediamtnal meee 





A. (g) vil. 


648 ti. ——.}-A native servant 
addresred a& remark of a grossly 
insolent & insulting nature to one of 
his employer’s customers, & European. 
in the presence of a of native 
fellow servants :—Held: the master 
was justified in summarily dismissing 
him, & wae not liable for salary for the 
unexpired portion of the month.— 
Goat vy. W1La0n & CoLLines (1927), 48 
N. L. R. 21.--8. AF. 


PART Iv. oii r4 2, SUB-SECT. 11.— 
—— ——.}--LUCcas ¢@ 
Lap., [1938} 4 


566 . 
3 W. W. BR. 198, 


PREMIER MoToRs, 
D. L. R. 526; {1928} 


PART V. SECT. 2, SUB-SECT. 1.—-G. 
vi. ——~.]—A farm labourer, 
hired for the season at so much per 
month, ja entitled to payment of hia 
wages at the end of each month, unless 
the contract provides to the contrary.— 
COWAN 2. ay (1927) 2 D. I. KR. 
713; [1927] 1 . W. R. 776; 36 
Man, L. R 464,—OAN. 
PART V. paced 4 ai aaiinioaaie 6.— 
ce ] i. SS ———, J-~ An infant, 
who has become emancipated from the 
control of his father, ig entitled to 
Passage wages earned by one — 
‘or a stranger, even Q 
agrees at the time of the hiring, that 
Ww. should be credited on a 
debt duo from his father to 
employer. LEZETO iv. 
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(Susk.), [1927] 1 W. W. R, 990 — CAN, 

sf. Against whom matniainable— 
Merchan wu plying nlunter—Wagea of 
planter’s serva Sr ooLFyY v. BURKE 
See ,1 Nild. L. R. 190. - 


PART V. enor a, uae 6.— 
- (0). 
sj. Want of notice mm | shi 
nt --2 Viel. ¢. ») 


Cen! 9. 
SETVEA' aa . ry . 
BARRON (1859), 4 Niid. L. H. 286.— 
NFLD. 


PART V. SECT. 2, SUB-SECT. 9. 
7101. Grounds for refusing.}-~-In an 
arbitration under Workmen’s Com- 
neation Acta whore ocvidence is 
nown to be available & is not called 
on the arbitration, leave will not be 


granted by an appeal to ot. to tuke 


Cases 732—066, ENGLISH AND Emprre Digest SUPPLEMENT. 


Part Vi.—Breach of Contract and Remedies Therefor. 


782. Add. Annotations :— Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Gh. 528. 

789. Add. Annotations :—Consd. Fowler v. Com- 
mercial Timber Co., [1930] 2 K. B. 1. Apld. 
fe Gramophone Records, Ltd. (1930), 69 
L. Jo. 201. Mentd. Livock v. Pearson (1928), 
33 Com. Cas. 188. 


—.]—By a written agreement pltf. 
was appointed managing director of deft. co. 
for five years at a certain salary. Before 
the expiration of the five years a resolution, 
which was supported by pltf., was duly 
passed for the voluntary winding up of the 
co. a8 by reason of its liabilities it could not 
continue its business. In an action by pltf. 
claiming damages for breach of the agree- 
ment to Spey him for five years :—Held : 
a term could not be implied in the agreement 
that if the co. went into voluntary liquida- 
tion with the assent or approval of pltf. he 
should lose ali right to recover damages for 
the breach of the agreement, & that he was 
entitled to damages for that breach.— 


FowLer v. COMMERCIAL TIMBER Co., Lip., 
[1930] 2 K. B. 1; 99 L. J. K. B. 629; 143 
L. T. 891, C. A. 


———.]—-Re GRAMOPHONE RECORDS, 
Lrp. (1930), 69 L. Jo. 201; 169 L. T. Jo. 198 ; 
[1930] W. N. 42. 


759. Add. Annotation :—Refd. Huntoon Co, »v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


762. Add. Annotations :—Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169; Huntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. 


782. Add. Annotation :—Refd. Brown v. Dagen- 
ham U. D. C., [1929] 1 K. B. 737. 


788. Add. Annotation :—Consd. Marbé v. George 
Edwardes (Daly’s Theatre) (1927), 96 L. J. 
K. B. 980. 

-790. Add. Annotation :—Refd. Marbé v. George 
Pare (Daly’s Theatre) (1927), 43 T. L. R. 
460. 

793. Add. Annotation :—Consd. Savage v. British 


India Steam Navigation Co., Power v. Same 
(1980), 46 T. L. R. 294. 





739b. 


789a. 








Part Vil.—Duties ‘and Liabilities of Master. 


880. Add. Annotation :—Retd. James v. British General Insce., [1927] 2 K. B. 311. 


Part Vill—Duties and Liabilities of Servant. 


874. Add. Annotation :—Mentd. Gottliffe  . to (2) Consd. A.-G. v. Goddard (1929), 98 
Edelston, [1930] 2 K. B. 378. L. J. K. B. 743. Generally, Refd. Ramsden 

888. Add. Annotation :—Mentd. The Jupiter (No. v. David Sherratt & Sons, Ltd. (1930), 35 
3) (1927), 187 L. T. 388. Com. Cas. $14. 

890. Add. Citations :—96 I. J. K. B. 152; 136 | 928. Add. Annotation :—Refd. Putsman v. Taylor, 
L. T. 271. [1927] 1 K. B. 637. 

895. Add. Annotation :—Refd. Re A Debtor (No. | 938. Add. Annotation :—Retd. Boorne v. Wicker, 
229 of 1927), [1927] 2 Ch. 367. [1927] 1 Ch. 667. 

908. Add. Annotations : —As to (1) Refd. Harrods, | 941. Add. Annotation :—Refd. Putsman v. Taylor, 
Ltd. v. Lemon (1930), 47 T. L. R. 97. As [1927] 1 K. B. 637. . 


Part 1X.—Liability of Master to Third Persons. 


962a. Authority to sell..—SENIoR 1. WoLMER | 966. Add. Annotation :—Refd. Bull v. West African 
(1628), Benl. 132; 73 HB. R. 990; sub nom. Shipping, etc. Co., [1927] A. C. 686. 
SEIGNIOR & WOLMER’S CASE, Godb. 360. 














i rt ee ete er 


further evidenoc.—GaTES v. W1L1.1AMS, PART VII. SECT. 1. & was not to be re ed as warrant- 


{1928] S. A. 8S. R. 252.—AUS. 
PART VI. SECT. 8, SUB-SECT. 2.— 
B. (0) iff. 


793 iil. ——.}—Where a con- 
tract of employment provides that 
eithor party may terminate it on 
notice given at a certain time the 
Nervant can recover as damages for 
wrongful dismissal only the equivalent 
of the amount of wages agreed on for 
the period so provided, i.¢., where 
30 days’ notice is provided for he can 
reoover only 30 days’ wages.— E 
vw. Myztor Sonoot District, [1929) 
3D. lL. BR. 49; . W. R, 223; 28 
S. I. kh. 365.—-CAN. 





sk. Contract to supply medical atten- 
tion—Hatent of liability.} Pitf., who 
was an employee of deft. co., brought 
this action against the co. upon a 
contract whereby it agreed to furnish 
him with medical & surgical treatment 
in case of illness, in consideration of 
moneys deducted from time to time 
from his monthly ‘oopart & Falling ill, 
he was treated in the company’s 
hospital by physicians & surgeons 
employed by the co. He asserted 
breach of contract in that he had not 
been 8 uly & properly treated :—— 
Held: the co. having exercised due 
care & akill in selec ite medical 
staff, had done all it undertook to do 


1080 


ing that in all details of treatment the 
physicians & ns selected would 
exercise reasonable care & skill, & the 
action was dismissed.—JaRvViIs_ v. 
INTERNATIONAL NICKEL Co., [1929] 2 
D. L. R. 842; 63 0. L. R. 564.—CAN. 


PART IX. SECT. 3, SUB-SECT. 1. 

964 ii, ——- —-—-.}—-ANDERBSON vv. 
RoxkER, (1928) 3 D. L. R. 248.—OAN. 

964 fil. -+-A_ master is 
Hable for the conduct of his servant 
whom he selects & puts in his place 
to discharge the duty he has under- 
taken, & this Jaw is applicable in a case 
of bailment. The conduct of the 
servant is then the conduct of the 
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970a. ——_——.]—-Respondeat superior extends to 
civil matters only.—R. ». LEVER (17146), 
Barnes, 34; 94 E. R. 793. 


Add. Annotations :—Refd. Kreditbank Cassel 
G. m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
Reckitt v. Barnett, Pembroke & Slater, [1928] 
2K. B. 244. 

Add. Annotations :—Consd. Kreditbank Cassel 
G.m. b. H. v. Schenkers, [1927] 1 K. B. 826; 
Reckitt v. Barnett, Pembroke & Slater, [1928] 
2K. B. 244. Refd. Britt v.Galmoye & Nevill 
(1928), 44 T. L. R. 294; Lloyds Bank vr. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

996. Add. Annotations :—Consd. Poland v. Parr, 
[1927] 1 K. B. 236. Refd. Britt ». Galmoye 
& Nevill (1928), 44 T. L. R. 293. 


1005. Add. Annotation :—Distd. Addie R. & 
Sons (Collieries) v. Dumbrech, [1929] A. C. 
358, 

1011. Add. Annotations :-—Consd. Lloyds Bank v. 
Chartered Bank of India, Australia & CInna 
(1928), 97 L. J. K. B. 609 ; Reckitt. Barnett. 
Pembroke & Slater, [1928] 2 K. B. 241. 
Refd. Fenton Textile Assocn. 1. ‘Thomas 
(1929), 45 T. L. R. 264. 

1018. Add. Annotation :—Mentd. Brown tv. Harri- 
son, Hourani v. Harrison (1927), 137 I. 'T. 
549. 

1054. Add. Annotation: Expld. & Distd. Fisher 
v. Oldham Corpn., (1930) 2 K. B. 361. 


1093. Add. Annotation :-—Distd. Britt v. Galmoye 
& Nevill (1928), 44 T. LR. 204. 


1100a. ——-- .]—A., who had B. in his employ- 
ment as a van-driver, lent him his private 
motor car, after {he day's work was finished, 
to take friends to a theatre. B. by his 
negligent driving injured pltf. :--/7eld: as 


987. 


991. 





44. SCOT. 


— ee ee — ee 


inaster, & the master is Hable to the 
ballor. —-VAN GEEL 1. WARRINGTON, 
Be DD... 04: 63.0. LL. RR. 143. 








' 
! 
| liahl 

PART IX. SECT. 3, SUB-SECT. 4.—A. | Where aA 

981 xxi. .}—EstTaTe VAN DER 
Ryn v. SwANEPOEL, [1927] App. D. | 
141.-——5. AF. 

981 xxii. -J—BuRRIS v. DART: , 
aye TOWN (1927), 50 N.S. R. 227. — 





that. property of 





property, with 


PART IX. SECT. 3, SUB-SECT. 6. 


1026 i. General rule-- Master 
Act outede scope of authority. ] 
servant. 
assumuption, not reasonably founded, 
his anaster & 
property of another were in) common 
peril, took upon himself to interfere, 
with ai view eave his master’s 

awe 
other owner’s property was doustroyed ; 


Cases 970a—1276. 


the journey was not on the master’s business 
& the master was not in control, he was 
not liable for his servant’s act.—Brirr v. 
GAELMOYE & NEvILi (1928), 41 T. I. R. 204 ; 
72 Sol. Jo. 122. 

1117. Add. Annotation :—Mentd. Jcbarra v. Otto 
man Bank, [1927] 2 K. B. 254. 

1143. Add. 1nnotations :—Consd. Williams  v. 
Larsen (1928), 21 B. W.C. C. 839; Templeton 
v. Parkin Wm. & Co. (1929), 140 L. T. 519. 

1145a. -— —.]--Ture ENrerpriss, STRONG 
TAYLOR (1853), 9 lL. TP. 302. 

1149. .fdd. Annotation : -Consd. Fisher v. Oldham 
Corpn., {19380] 2 K. 1B. 364, 

1178a. - -} —R. vr. Lever, No. 970a, ante. 


1178. Add. Annotation: -Consd. Allen v. White- 
head (1929), 15 T. L. R. 655, 

1231. Add. Annotation :- -Refd. Silverman ». Im- 
perial London Uotels (1927), 187 L. T. 57, 

1234. Add. Annotation : —Refd. Brooke v. Bool, 
[192s] 2 K. B. 578, 

1240. cfd. Annotation > Consd. Fisher », Oldham 
Corpn.. [LO30], 2 K. BB. 364. 

1255. .{dd. -innolation: Refd. Brooke v. Bool, 
(1928) 2K. BL 578. 

1266. .fdd. A2notation : 
{i9Zs] 2 Kh. BB. S78. 

1267. Add. Annolation: Consd. Dee Conservancy 
Board rv. MeConnell, [1928] 2 K. B. 169. 

1271. dd. Annotation: Refd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

1274. Add. Annotation: Consd. Reigate Corpn. 
». Surrey County Council, [1928] Ch. 359. 

1275. Add. Annotation: - Refd. Brooke ». Bool, 
11928) 2 K. B. 578. 

1276. Add. Annotation: -Refd. Brooke v. Bool, 
[1928] 2 4. 33. 578. 


v. 


Refd. Brooke v. Bool, 


” -— = mw me ee ee te 


119; 50 Can. Crim. Gas. 273; 37 Man. 
I, R. 435. - OAN, 


PART IX. SECT. 6, SUB-SEOCT, 2,—A. 


1216 vill, - .|] Defts., a railway 
eo, being authorised to construct a 
ling of railway, entered into a contract 
with <A. for that purpose. The 
contractors, in order to get ballast to 


D s 
nol 


sting on the 


also 
actons pltf.'a land, leading to @ gravel 


pit, & weed it for the transportation of 
gravel to the mudlway :— Held: dofts. 


result that the 


981 xxii. ——— Dog shot by servant, | 
SwaBEY vt. PALMER (1869), (1900-1911) 
1 Can. IDig. o1.-—CAN, 

981 xxiv. —--.]—Where a co hold- 
fing a miner’s prospecting licence sent 
employees inte the wilderness to 
prospect for it uider conditions which 
made it necemary for them to cook 
thelr own food & supplicd them with 
the cooking utensils :- “ld: the em- 
ployees in making a fire to cook break- 
faust preparatory to thelr day's work 
were acting within the scope of their 
employment, & the co. was, therefore, 
liable for damages caused by thelr 
negligence in failing to put out. the 
firg.~- MURDOCH vc. CONBOLIDATED M1n- 
ING SMELTING & POWER Ca., [1928] 
1 D.L.R. 853; [1028] 1 W.W.R 578; 
$9 B.C. R 386; revad.. (1929) 1D. Ta. RK. 
913; 5. C. R. 141.-- CAN. 

985 i. ——— Servant acting for master's 
henefil.}—-Wino Kes v. Burr (B. C.), 
{1927} 2 D. L. R. 641.—CAN. 


PART rx. SECT. 3, SUB-SECT. 4. —C. 


997 ii, ———.] — M‘InTosn vt. 
CamEnon, [1929] 8. C. (Ct. of Seas.) 


--[Jeld : the servant having no ¢xpress 
anthority so to act, no authority would 
be implied Broken Hint AKSOCT- 
ATED SMELPSERS Pry. rt. MONAGHAN, 
{1928} S. A. S. R. 100. AUS. 


PART IX. SECT. 3, SUB-SECT. 13. - 
e ®). 

1115 iii. ——~,J—Applt. em- 
Noyed a man to take his horse from 
us bininess premises to a paddock. 
Without the authority of applt., the 
man entrusted this duty to a young 
boy, who rode the horse so rockleasly 
that resp. was knocked down & 
injured :—Held: applt. was not Hable. 
— THOMSON v. HAMILTON, [1927] N. Z. 
L. R. 11.—N.Z. 


PART IX. SECT. 3, SUB-SECT. 13.-—E. 


sj. Negligence in efferting arrest.) 
Where a co. has statutory power to 
employ &, practically, to appoint 
constables, & a constable so appotuted 
acts negligently in attempting to ¢ffect 
an arrest in the course af his employ- 
ment by the co., he renders the co, 


—_—<- 


Vienrrcn ev. Bonp, [1928] 1 W. W. 


ee eet 
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: . itherehy. - ' LD. b. R.870¢ (1928]} 1 
Nabic for the damage cansed thereby ie eas Le Fe a oa 


| 
complete the road, lald down a track 
| 
t 
| 
| 


were not Hable for the acts of the con- 
tractors, tbe (respass baving boon 
committed without their authority, 
& being merely collateral to the work 
shich they had agroed with <A. to 
perform. PAYNE ®. FREDERICTON Ry. 
Oe a (1825 1807) N. B. Dig, 758. 

1240 i. —-—.J--NYBERG v. PROVOST 
MUNWIPAL HosrrTaL BoOarp, No. 
2 fi, ante.—CAN. 


PART IX. SECT. ‘ai Sve gecr 2.— 
° c e 


sk. Duty to give warning of danger.) 

Persons lawfully dotug a work which 
interferes with a publle right, ¢.g. 
eontractork working on a highway, 
mupt vse reasonuble care not to Injure 
persons lawfally exercising that night, 
&, therefore, must take reasonable 
precautions to warn such porsons of 
dangers created by the doing of the 
work which the latter could not with 
reasonable care discover.-—McCCULLOOH 
v STAR CoNsTRUCTION Co., [1928] 1 

W. W.R. 21; 


Cases 1306a—-1657. 


ENGLISH AND Empree Diaest SUPPLEMENT. 


Part X.—Rights of Master against Third Persons. 


Edw. 3, fo. 14, pl. 15. 





Annotation :—Consd. Lumley v. Gye (1853), 2 B. & B. 216. 
(1469), Y. B. 9 Edw. 4, 


1306b. ———.]—-ANON. 
fo. 31, pl. 4 


1306c. 





Annotation :—Consd. Lumley v. Gye (1863), 2 E. & B. 216. 


v. Prie (1873), Y. B. 47 


1307. Add. Annotation :—-Refd. Scammell G. & 


Nephew v. Hurley, [1920] 1 K. B. 419. 


1820. Add. Annotation :—Refd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 
1488. Add. Annotation :—Mentd. Dobell (C. G.) & 


Co. v. Barber & Garratt (1930), 47 T. L. R. 


J—ADAMS & BAFErALDS Cask (1591), 66. 
1 Leon. 240; 74 EB. R. 219. 


1490. Add. Annotation :—Expld. & ee Fisher 


v. Oldham Corpn., [1930] 2 K. B 


. 364, 


Part Xl.—Liabilities of the Servant to Third Persons. 


1505. Add. Annotation :—Consd. Fisher v. Oldham 1525. Add. Annotation :-—Consd. Leitch (William) 


Corpn., [1930] 2 K. B. 364. 


1518. Add. Annotations :—Consd. Scammell G. 


& Co. v. Leydon, Barr (A 
Macgeoghegan (1980), 47 T. L. R. 81. 


Nephew v. Hurley, [1929] 1 K. B. ino. 


Mentd. A.-G. v. 


142 I. T. 408. 


Walkergate Press, 
Same v. Bloomfield, Same », Carlton (1930). 


Ltd., 
327. 


G.) & Co. ». 


1589. Add. Citation :—sub nom. MARKWETH v. 
REyNoDsS & WESTWOOD, 


2 Barn. K. B. 


Part XII—Rights of the Servant against Third Persons. 


1558. Add. Annotation :—Refd. Hardie & Lane »v. 
Chilton, [1928] 2 K. B, 306. 


1565. oe Annotations :—Consd. v. 
mperial Me ariay oe pana (1927),137 L. T. 57; 

ra es, Abbott & Lennard v. G. W. Ry. (1927), 

138 L. T. 286. Apld. Compania Mexicana 

de Petroleo ‘‘ El Aguila ”’ v. 


fasex Transport 


& Trading Co. (1929), 141 L. T. 106. Consd. 


The Hayle, [1929] P. 275. Refd. Coleshill v. 


Silverman 


Manchester Corpn., [1928] 1 K. B. 776. 
1572. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 
1579. Add. Annotation :—Refd. Halliwell v. Ven- 
ables (1930), 99 L. J. K. B. 353. 


Part XIll.—Liability of Master in Case of Accident or 


1657. Add. Annotations :—As to (1) Refd. Dew v. 
United British S.S8. Co. (1928), 139 LL. 'T. 628. 
Generally, Mentd. Lioyd v. Cook, Goudge v. 


PART X. SECT. 2, SUB-SECT. 1.—A. 

bi, Not in abscnce of enticement 

r promise.}--An action for seduction 
oes not lic where the intercourse did 
not result from enticement or promises 
on the part of deft.—CLInE v. BATTLE, 
veal ak. L. i. 189; 11928) 3 W. W. R. 


PART XI. SECT. 2, SUB-SECT. 2. 


1508 il, ——-.}—-ANANTAPUR Di18- 
tTRICr BoARD Ne paca os v. JEMAIL 
an (1927), 1. L. R. 51 Mad. 512.— 





PART XIII. SECT. 1, SUB-SECT. 1.—B. 


1618 vil. -—— ——-.}—Held: the 
contract between employer & employed 
involved on tho part of the former 
the duty of taking reasonable care to 
provide nope appliances, 
matutain & proper condition, 
& no to canny on his operations as not to 
pea ek Mtge employed by him to 

ry risk.— HURLEY v. Boon, 
i838) 8)1 D2 L. R. 1053; 610. L. R.618. 


f (p. 198) i. —— ¢@ gi 
BLAY “ 
D. L. wie 
nT ee 

sl. Penile servant 


no of 
dangerous eee o 
ofr )s hoe 2 


: alfe., 43 Que, 
to act in 


Death. 


657, 


Ae liobi od of bye-law — Liability 
ig tor A bye-law of Toronto 
provided at no vehicle should be 
ven upon eny street in the city in 
charge o haan driver. ge than sixteen 
years old :——7 eprom Gon of 
the bye- -law was og eae he protection 
of the driver, but for the protection of 
the puplic: ; & the breach of it by the 
employer of a boy under sixteen, in 
porcine | a e bor to drive a horse on 
public stree not give the boy a 
cause of ee tion st his employer 
for injury sustained while so driving.— 
MILLIGAN 0. aoe (1914), 32 0. L. R. 
195; 7 0. W. N. 310.—CAN. 


1623 i. Duty a. sara emiscs— 
Free from concealed da .|—Oircum 
stances tn which :-—~/ : the master 


was not ae —SIGERSETH ©. PEDER- 
Speer ee . L. R. 651; &, O. R. 


c 198) 1. ———.]}—-For an 6 st hed 
to live tse ice & snow to accumula niato pt 

fo" ge blag tel its ming thet are rented 

o Be, J perto aE ee ee 


neg —TRA 

Canis NORTHERN en Ry. wy ft 28) 

2D. L. R. 321; 

Cc. BR. C. 258; és3\¥. T Bear 

P ART xii. SECT. 1, SUB-SECT. 1.—D. 
1624 v. Varied, 14 D. L. R. 576. 
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Broughton, Simson v. 
Brown, Barker v. Hutson (1928), 97 L. J.K.B 


Miatt, Bartram v. 


PART XIII. SECT. 1, SUB-SECT. 3.-—B. 


h i, -J—Pltf., a chambermaid, 
after making up a room at the end of 
& corridor on a Dec. lly pear left 
the room, &, a few steps, 
Sa over a man lying on the floor & 

ured. The corridor was ed ly 
dark at the time & was not lighte 
The man plitf. fell over disa peares 
immediately after the acciden 
jury foun efts. were et in 
not ted Held the corridor properly 
lighte eld th erdict should 
not be disturb od. —BOOTH ¥. Torp & 
aNAW (1927), 38 B. C. R. 279.—CAN. 


PART XIIL SEOT. 1, rashes 3.—C. 


an. Petes 
NORTHERN (ten), 
(tert 113 W. W. R. 2193 a D 





re 


PART XIII. eh th SUB-SECT. 3.— 
a 


Ms ete GERSETH v. PEDERSEN, 
No. ‘oss i, ante. —PAN. 
sm, ne. with crew to third party— 
of ears not out formed as to 


fi 5) f ydemanse for . tho’ death. of 
able for 
one of the crew. eons © ALGOMA 


Vol. XXXIV.—Master and Servant. Cases 1795—2067a. 


1725. Add. Annotation :—Consd. Bull v. 
African Shipping, etc. Co., [1927] A. C. 686. 

1787. Add. Annoiations :—Consd. Coleshill uv. 
Manchester Corpn., [1928] 1 K.B.776. Refd. 
Silverman v. Imperial London Hotels (1927), 
187 L. T. 57. 

1802. Add. Annotation :-—Refd. Dew v. 
British S.S. Co. (1928), 139 L. T. 628. 


United 


West 


. Add. Annotation :—Refd. 


1815. Add. Annotations ;-—Refd. Dew vw. United 


British S.S. Co. (1928), 189 L. T. 628; 
Scammell G. & Nephew v. Hurley, [1929] 
1 K. B. 419. 

Dew v. United 
British S.S, Co. (1928), 189 L. T. 628, 


Part XIV—Workmen’s Compensation Acts. 


2045. Add. Annotation :—Refd. Roberts v. Gardner 
(1928), 21 B. W. C. C. 154. 


2057. Add. eons :—136 L. T. 322; 20 B. W. 


Add. Annotation :-—Refd. Watson v. Govern- 
ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 6986. 


2057a. ———- Unemployed youth undergoing in- 
dustrial training—In Government Iinstruc- 
tional centre.}——H eld: not a workman 
within Workmen's Compensation <Acts.—- 
Watson v. GOVERNMENT INSTRUCTIONAL 
CENTRE, BIRMINGHAM (1926), 97 L. J. K. B. 
506 ; 139 L. T. 290; 44 T. L. R. 576; 72 Sol. 
Jo. 384; 21 B. W.C. C0. 174, C. A. 


2067a. Termination of employment by wreck. | 

deck hand signed on under a running 
agreement for a voyage to the Iceland fishing 
grounds in Nov. After encountering bad 
weather the vessel ran aground in the carly 
morning on a desolate section of the coast of 
Iceland. The crew remained on board for 
four & a half hours exposed to strony, cold 


a enn ane 


winds & rain before the master ordered the 
abandoning of the vease] at 9 am. They 

waded fifteen to twenty yards through the 
surf, which was between knee & waist deep, 
& then ret out to obtain aid. The deck hand 
was in good health, & one of the best of the 
party. They were without food, & had to 
cross several deep streams, encountering 
heavy sandstorms on the way. At 1.30 p.m. 
the deck hand stumbled in one of these 
streams & was completely Havel ey after 
which he lost heart & strength, & by 2.16 p.m. 
was Josing consciousness & unable to walk. 
Ile was carried by his companions until dark, 
when the party buddled together for warmth 
under a sandbank. At dawn the deck hand 
was found to be dead. ‘To a claim by his 
widow for compensation the employers 
answered that he was no longer in their 
employment at the time of the accident. 
The county ct. judge found that death was 
duc to personal injury by accident arising 
out of & in the course of the employment, 
& made an award in favour of the dependants. 


on — ed 


STEERL roe rie dl fe 35O. L. RR. 

371; W. N. 389.—CAN 

sn. Amount of oe reroverable. ]}— 
BELL . Green, (1927) 2D. L. Rh. 
327; 38 B. "O. R. 182,—CAN. 
PART XIII. sai a SUB-SECT. 6.— 

e a e 

1697 xvili, —— -}--M‘ EWAN v. 
eee & ee TRAMWAYS 
(‘'o. awe Ss. L. T. 400.—SCOT. 

°o In Nova Scotia the 
GoKkn is entitled to raise the defence 


of common employment.—CONROD », 
Kt. (19138), 14 Exch. C. R. 472.—CAN. 


PART XII. sar ae SUB-SECT. 5.— 

dy iv. +—— .}~M'CARTAN « 
BeLranr Haroun ComRa. -» (1911] 2 
1. ie 443, H. L.—IR. 


PART XIII ae ais 1, SCE ene: 5. -- 








ee, one 


1782 
OTTAWA, Paar 
QO. L. Rl 8.—CAN. 


PART XIII. gst i z, SUB-SECT. 3.— 


EE WITZER r. 
LP. L. R. 991; 3; 63 


* 


1887 1. Need not be in emp 
ARID amachinery or plant.J—A labourer: 
=p loyed bh stevedores, brought 

ons for damages, on account of 
personal injuries sustained by 
through the fal) of a stanchion when 
engaged in discharging cargo, against 
ee a DOW Tiers & his own employers : 
shipowners was relevant; (2) the 
action against the atevedores fe li to be 
dismissed as irrelevant, in 
Cae ere ere reel co ace ta Ks eater 
ins ng the v gee sa: 
for thelr servants.—M‘LacHLAN ov. 


THE Ty 8.8. Co., Lap. & Mac- 
GREGOR & wanGoaon (1896), 23 «2. 


s 


(1) the action at, 


nent, ee a A SS OF emt ARTA Ape et AS Mee me one 


load their 
him | but the 
fix 
the 
certain 
that 
each 


—e m_e 


33 Sc. L. It. 634 ; 


ce ve Habe a2 143; 
SCOT. 


PART eg SECT. 1. 
EN 0, etd 


a —NIK 
gn} I. he aR Be eg ie 
AN. R. 3 : 21 Sask. 2235.— 


f if. -- —.J}—A motor truck is not a 
* factory ’ within Workmen’a Com- 
pensation Act, ht. 8S. 8. 1920, ec. 210, 
5. 5, which provides that “ fuctory 
means a building, worksbop or place 
where machinery driven by steam, 
water or other mechanical power 4s 
used. ame READER ‘ Moose Jaw 
CARTAGE Co., [1928] 3D. lL. HR. 532; 
{1928] 2 W.W. RR. 4045 22 Sask. b. R. 


395.—CAN. 

sp. Benevolent erpretation.) — 
CLARKE »., Wenrecktn Wrara, Lrn., 
11028] 2 D. L. R. 796.— CAN. 


PART XIV. SECT. 2, SUB-SECT. 1.—A, 


}—LYNCH v. LIMERIOK 
County OounNcIL, [19961 R. 176.—IR. 


a il. —— Workgang collecied d- paid 
by Joreman.}--A steamship co. om- 
ployed a number of dock labourers, 
without the intervention of a stevedore 
or other independent coutractor, to 
unloac vessel at a rate of re- 
muneration which depended, not on 
the daya or hours worked by each man, 
ut on number of tonsa of grain 
taken off the vessel. The rate of 
remuneration for the Peleg to be done 


ai.—~—- ——-, 


was @ fixed sum per ton, & the aggre- 
gate amount waa paid by the co. to 
representatives of the men, 
who divided it equally amongst those 
who had done the work. ‘here were 
56 men, divided into & gangs ot 7 me 
- One member of e gan 
called a ‘‘f ** but he di ‘the 
same work & received the same 
remuneration as the ather men. While 
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we eer ee 


bene tote sae wm — oe — 


unloading the vessel ono of those men 
wae fatally lured: & nie dependants 
Claimed compensation. Resps. con- 
tended that they had no control, &, in 
fact, exercised no control or su ot 
vision over the mon's work, & that. 

in view of all the facta, the deceased 
was not a workman in thelr employ- 
ment within the meaning of the Act. 
The Judgro found aa a fact that he was 
® workman in their employment ~ 
Ifeld: there was evidence to support 
the finding of the Judge.-~-SuaNnLon v, 
Hann: ES ‘OUL MICATONIA Fel a ae at 


— ~- Nurse.}—Held: not within 
ke 25 1914.—~LOWE v. BRUOGE (19286), 
47.N. UL. &. 459.—8. AF. 


o fi. ~- - “* Domestic service.’’] - 
worker who resided at his own ee 
was employed by a retired manu- 
fuctnrer to do garde & attend 
sencrally to the wants of the latter’s 
household, & while engared in cutting 
& branch off a tree in b is SrAplOy er 
garden fell & suffered injuries from 
which he died :—Held : deceased was 
en ed in ‘‘ domestic service ” within 
Workera Compensation Act, 1922.- 
GougH v, CHAPMAN, (1930) N. 4. i: ‘kh, 


e a o 


© fil. ——~- Voluntary work Asaat- 
ance by neighbour.}—Appit. & rea 
were neighbouring farmers. App t. 

fll, asked reap. to look after his 

farm for a few days while ho went 
away. Ttesap. consented, but no re- 
muneration was discussed. Du 
the harvesting of applt.'s crop res 
was removing an obstruction from t e 
harvester when the _ bhorses, 
restive on account of the bday regi 


a bush fire, moved on, & >.’ a 
was caught in the & 
retbrg prior ~—Held: there wae no con- 


service.--WILLIAMS v. GouD- 
iat nee Ww. ‘A, he R. 107.-- AUS. 


Cases 2067a—-21438a. ENGLISH AND EMPIRE Diaust SUPPLEMENT. 


The employers appealed, & argued that by 
Merchant Shipping Act, 1894 (c. 60), s. 158, 
& Merchant Shipping (International Labour 
Conventions) Act, 1925 (c. 42), s. 1 (1), the 
employment terminated when the vessel was 
wrecked :—Jield: there was evidence to 
support the finding, & such finding did not 
run counter to the a ent put forward by 
the employers founded on the Merchant 
Shipping Acts.—MAvER v. ‘‘ SaLon’’ Sap 
OWNERS (1929), 22 B. W. C. C. 424, C. A. 

2079a. ——— Not born within normal period of 
gestation.|—-A claim for compensation in 
respect of such a child:—Held: rightly 
rejected.—RAcE v. WARDSEND STEEL Co. 
(1927), 20 B. W. C. C. 260, C. A. 

2086. Add. Citations :-—96 L. J. K. B. 185; 186 
L. T. 290; 19 B. W. C. C. 457. 

2111. Add. Annotation :-—-Folld. Bloor v. Ship 
Sutton (1926), 20 B. W. C. C. 12. 


2112a. -|-—A father brought a claim for com- 

pensation on the ground of his partial de- 

endency on the earnings of his deceased son. 

he county ct. judge held on the facts that 
the family had enough for the ordinary 
necessaries of life without any contribution 
from the son, & dismissed the father’s applica- 
tion. The father appealed :—-Held: the 
existence of dependency was a question of 
fact for the judge, & there was no migs- 
direction.— MaLcorm v. SouTH GARESFIELD 
CoLtrmry Co., Lrp. (1930), 23 B. W. C. C. 
44,C. A. 

2114. Add. Annotations :~--Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 L. J. K. B. 3380. 
Expld. Welsh Navigation Stcam Coal Co. v, 
Evans, [1927] A. C. 834. 


2115. Add. Annotations :—Consd. Fife Coal Co. 
v. M‘Arthur (1926), 96 L. J. K. B. 330; 
Welsh Navigation Steam Coal Co. v. Evans, 
[1927] A. C. 834. 

2117. Add. Annotation :—Consd. Welsh Naviga 
oe Steam Coal Co. v. Evans, [1927] A. C. 

2118. Add. Annotations :— As to (1) Refd. Welsh 
Navigation Steam Coal Co. v. Evans, [1927] 
A. C. 834. As to (2) Refd. Welsh Navigation 
Steam Coal Co. v. Evans, [1927] A. C, 834. 
As to (4) Refd. Nugent v. Londonderry 
Collieries (1929), 141 L. T. 619. 


2120a. -]—The ce sel ea ‘* ordinary 
necessaries of life ’’ 11 Workmen’s Compensa- 
tion Act, 1925 (c. 84), s. 4, indicates food, 
clothing, & shelter, but does not extend to 
such a thing as savings out of the surplus 
in earnings.—WELSH NAVIGATION STEAM 
CoaL Co. v. Evans, [1927] A. C. 8384; 96 
L. J. K. B. 906; 187 L. T. 775; 43 T. L. BR. 
730; 71 Sol. Jo. 694; 20 B. W. C. C. 537, 
H. Ll. ; revsg. 8. C. sub nom. EVANS v. WELSH 
NAVIGATION STEAM CoAaL Co. (1926), 96 
L. J. K. B. 290, C. A. 
Annotation :-—~ pid. Malcolm ¢. South Garesfield Colliery 
Co, (1930), 23 B. W. CLC. 44. 
2127a. Probability of future support.J)—A cab- 
driver was regularly employed at £2 5s. 
per week but, on the death of that employer, 
remained out of work for eighteen months. 

















At the end of that time he obtained occasional 
employment driving to funerals, but his 
wages at this form of work only averaged 
5s. a week. On returning from driving to 
a funeral he fel] from the seat of his cab, & 
died from a fracture of the skull. At the 
time of his death he was wholly, & his 
widow mainly, dependent on a son’s assist- 
ance. On a claim for compensation brought 
by the widow, as a dependant, the county; 
ct. judge, in making an award in favour of 
the employer, said that he must be satisfied 
that there was a partial dependency at the 
time of death before he could speculate as 
to what the future might or might not bring 
forth. The dependant appealed :—Held: the 
probability of the workman, if he had lived, 
regaining full employment, & once more 
supporting the dependant being a factor 
to be considered in deciding whether there 
was dependency, & it being doubtful whether 
this factor had been taken into account, the 
case must go back to the county ct. judge 
te consider such a _ probability——LEE v. 
Munro (1928), 98 L. J. K. B. 49; 140 L. T. 
via 72 Sol. Jo. 779; 21 B. W. C. C. 401, 
CU. A. 

Annolation :—Consd. Nugent v. 

(1929), 141 L. T. 619. 

2128a. Probability of increase in earnings. |—Held : 
in deciding whether dependency existed at 
the death the probability that but for the 
accident the deceased’s earnings would have 
increased between the date of the accident 
& the date of his death may be taken into 
account.—NUGENT v. LONDONDERRY COL- 
LIERIES, Jrp., [1930] 1 K. B. 159; 99 
I. J. K. B, 34; 141 L. T. 619; 45 T. LR. 
623; 22 B. W. C. C. 474, C. A. 


2134. Add. Annotation :—As to (2) Consd. Athey v. 
Pickerings (1926), 96 L. J. K. B. 250. 

2148. Add. Annotations :—-Refd. M‘Arthur v. Fife 
Coal Co. (1926), 19 B. W. C. C. 669; Lee v. 
Munro (1928), 98 L. J. K. B. 49; Brazewell 
v. Emmott & Wallshaw (1929), 140 L. T. 
603; Nugent v. Londonderry Collieries 
(1929), 141 L. T. 619. 


2143a. Motive of marriage immaterial—-Marriage 
while in dying condition.]—In 1913, the sister 
of the wife of a workman came to live with 
both of them. In 1915 the wife died & the 
sister-in-law stayed on as the workman’s 
housekeeper, becoming entirely dependent 
on him for her support. In Dec. 1925. the 
workman was operated on for scrotal 
epithelioma, but resumed work in June, 1926. 
In Mar. 1928, he was certified as suffering 
from an industrial disease & underwent 
another operation. In Apr. he went to 
hospital, but was discharged after four days 
on the ground that his case was incurable, 
& it was then thought that he was in a dying 
condition. On June 7, he married his sister- 
in-law with the view of making her a 
dependant within the Act. On July 21, 
1928, he died. At the time of his death he 
was in receipt of a weekly payment of com- 
pensation from his employers. The widow 
claimed compensation on the ground of total 


Londonderry Collieriesr 


PART XIV. SECT. 2, SUB-SECT. 2.—-A. noe “ peop children to byliocdie PART XIV, oa a SUB-SECT. 2. 
2086 |. Of widow o kman— e stan n taco parentts.-—-CLARKSON . a 

ek . vie} ihe cpa fe Ha i the trp. (19ae) oR N. ow 583: Pe lese rnd To EN Zz r R 

wo “child” inoludes i mate : » » kk N.S. We. * UNTY COUNCIL, ‘ » R. 

children of the worker, but es not | 45 N.S. W. W. N. 184.—AUS. 125.--N.Z 
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dependency. The county ct. judge found 

* that the widow would not have been a 
dependant at the time of his death but for 
the accident, &, therefore, refused com- 
pensation. The widow appealed :—Held: 
appct. having proved that, if the workman 
had not been incapacitated from earning 
wages, she would at the time of his death 
have been totally dependent upon him, & 
having also proved that at that time she twas 
in fact his wife, she was entitled to an award. 
The fact that she married him after he had 
become incapacitated was immaterial, & 
any motive she may have had for marrying 
him was irrelevant.—BRAZEWELL v. EMMOTT 
& WALLSHAW, Lrp. (1929), 140 L. T. 603; 
45 'T. L. R. 194; 73 Sol. Jo. 126; 22 B. W. 
C. C. 162, C. A. 


Annotation —Apld. Nugent v. Londonderry Collieries, Ltd. 
(1929), 141 L. T. 619. j 


2146. Add. Annotation :—Refd. Lee v. Munro 
(1928), 98 L. J. K. B. 49. 
2151. Add. Annotation :—Refd. Lee v. Munro 


(1928), 98 L. J. K. B. 49. 

2166a. ——_ —__ —_- ——_.]——-A_ workman, when 
on shore, which was about three months in a 
year, lodged with his married sister & paid 
her 30s. a week, & he also paid her £1 a week 
whilst at sea, out of which, after paying the 
expenses of his keep, she made a proiit. 
The county ct. judge found that the sister 
was partially dependent on his carnings :- — 
Heid: it was a question of fact, & there 
was evidence to support the finding, & no 
misdirection.—BLOOR v. SUTTON (OWNERS) 
(1926), 20 B. W. C. C. 12, ©. A. 


2167. Add. Citation :—19 B. W. C. C. 304. 
Add. Annotation :-—Folld. Shotts Iron Co. v. 
Curran, [1929] A. C. 409. 


2173. Add. Annotations :—-Aa to (1) Distd. Lee v. 
Breckman (1928), 138 L. T. 610. Consd. 
Smith v. Stepney Corpn. (1929), 22 B.W.C.C. 
451. 

2179a. —- — Expenses.]—-Applt., a traveller em- 
ployed by resps., had been engaged at 
a salary of £450 a year, but subsequently 
resps. by a letter agreed at his request to 


show his remuneration as being £150 salary 


Applt. met with an 


& £300 for expenses. 
The 


accident & applicd for compensation, 


county ct, judge found that the agreement | 


PART XIV. SECT. 2, SUB-SECT. 2.— 
C. (0) iil. assista, 

2164 fii, - —~ — Sum lesa than 
cost of own ma.mtenance.|}—There th no 
inference of partial dependency in the 


their own tools & lorry, paid thelr own 
nts, & worked when they liked, 
the only stipulation erie 

had to deliver sufficient clay to keep 
the pottery working. 
what part of the pit. the clay was to be 


in the letter was a thing done for income tax 
purpose, & that applt.’s earnings must be 
treated as £450 a year, & that he was not a 
workman within Workmen's Compensation 
Acts :—Held: as there was no evidence as 
to what applit.’s expenses in fact were, the 
judge’s decision was right..-SKIDMORE v. 
Buttock, LapE & Co., Lrp. (1928), 44 
T. L. R. 575; 21 B. W. C. C. 199, 0. A. 


2199. Add. Annotation : —.18 to (1) Consd. Nimmo 
vt. Thomas Jones (Estates), Ltd. (1929), 22 
8B. W. C. C. 642. 

2212. Add. Annotation :— Distd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 
2213a. —-— Jobbing glazier —Supplying own tools. | 
-- Held: there was evidence to support the 
finding of the county ct. judge that appct. 
was an independent contractor.— -WILLIAMS 
e Saas Lip. (1928), 21 B, W. C, O. 839, 

2216. Add. Citation :-- subsequent proceedings, 16 
BB. W. C. C. 257, C. A, 
Add. Annotations :--Consd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 619. 
Refd. Williams v. Larsen (1928), 21 LB. W. 
C. C. 339. 

2220. Add. .tnnotation :--Consd. Roberts 
Gardner (17/28), 21 B. W.C. CO. 154. 

2220a. -— --.] -A co., who carricd on the business 
of manufacturing cutlery, let out the grinding 
of knives to one T. on a verbal agreement, 
terminable by a month’s notice on either 
side. Under this agreement T. occupied a 
part of the co.’s premises, for which he paid 
rent, & was provided with power, water, 
light, & coal. Le on his part provided the 
necessary labour, grinding wheels & other 
accessories. He could employ & dismiss 
what men he liked, & the co. could not object 
to any workman he employed except by 
terminating the agreement. ork waa given 
out to him by the co.’s foreman at agreed 
prices & he made his profit out of the prices, 
He was allowed to do the work in his own way 
& in his own hours. [He was not paid over- 
time, & had a key of the room in which he 
worked. The co. had first claim on _ his 
tune & their foreman frequently came to sce 
how the work progressed, but gave no 
directions. If the work had to be finished 
in a certain time, he was bound to finish it 


ee ee 


U. 


—_ ~~ —= 


ay son occasionally helped appct., 
& the £4 42. a week was to include any 
help that tho son might give. Resp. 
also employed ‘‘ a handy man ” at Se. 
wu day & another man to assist appct., 
& she paid both these men. Beforo 


that they 





Applt. indicated 


case of a member of the workman’r 
family who contributes to a family 
poo), entirely spent upon the neces- 
series of Life of the whole family, a sum 
less than the proportion of the fund 
actually spent upon his own neces- 
saries, while retaming surplus earnings 
suticicnt to alow him to_cuntritute 
his whole proportion.—-EnIoT  r. 
Gow Harnson & Co. (1929), 22 
Bb. W. C. C. $54.—S8COT. 


PART XIV. SECT. 3, 8UB-SECT. 2.—A. 


t ae cha a igh ar oo emioyes 
to ‘orm work of a casual nature.— 
Lown v. Broce (1926), 47 N. L. R. 





459.—S. AF. 
PART XIV. SECT. 8, SUB-SECT. 5. 
2213 iv. ——- ——- ———. }- Deceased. 


& his partner contracted with applt. to 
cut ke cart 1,000 cubic feet of clay at 
5s. 3d. per cubic yard. They used 


| 


taken from & where the loads were to 
be dumped at the pottery. Ueccased 
was killed by a fall of clay in the pit :—- 
Held: deceased was an independont 
contractur.—-WksTr AUSTRALIAN  POT- 
TERY Co., LTD, v. NEIL, [1928] W. A. 
L. R. 106.— AUS. 

o i. ———.)-—Pitf. engaged with 
deft. to sink a well at an agreed rate 
per foot. Deft. exercised no control 
or direction over pltf. in the execution 
of the work, pitf. an expert well- 
sinker :—~Held; pitf. was an de- 

ndent contractor.— DELLOW v. BELL, 

1927) N, Z. L. R. 140.— Ze 








2220 i. Engayement at weekly 
wages. }-- » requiring a sewerage 
system & a hot & cold water supply 


put me ee ones got pap ew 

munication appct., who 
lumber, & he agresd to do the work. 
6 was paid £4 4s. a week for 

doing it, & it was to take six weeks. 
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| 
, 
| 


| 


beginning the work appct. went to the 
house, which was vacant, & meusured 
up what it would take to do the work. 
Ho dictated a Hst of the materlals 
required, & these were orlered, & 
resp. paid for them. A _ friend of 
rite) Pe a fariner, showed appct. where 
tu lay the pipes & where the bath was 
to bo put. Resp. on one occasion 
spoke to appct. about the line one 
drain would take as regards certain 
flower beds, but did not tell him where 
to run the drain. Otherwise appct. 
was left to himerlf as to bow he would 
do the work. Ituring the course of 
the work appet. was injured :—Z+Held : 
there was clear evidence that appct, bad 
entered into a contract of service at 
the weekly wage of #4 4s. for the period 
required for completing a specified 
work, & accordingly appct. was Bntitled 
te com tion.—LOGUE wv. PrNT- 
LAND, [ 930) I. R, 6.—IR. 


2227a. -—— 


in that time, the co., if necessary, directing 
him to work overtime or get extra assist- 
ance. When work was slack, he was allowed 
to take in work for other firms, but the co.’s 
work continued to take precedence. His 
National Health Insurance cards werestamped 
by the co. In 1919 he had been paid com- 
pensation by the co. for an accident. In 
Oct. 1927, he ceased working regularly & 
on Jan. 24, 1928, he was certified as suffering 
from silicosis. On a claim for compensation, 
the county ct. judge held on these facts that 
T. was employed under a contract of service 
& was a workman entitled to compensation. 
The co. appealed :—Held: there was no 
evidence of any right on the part of the co. 
to control & direct how the work was to be 
done. The man was an independent con- 
tractor & not a workman within the meaning 
of the Act.—TEMPLETON v. PARKIN Wm. & 
Co., Lrp. (1929), 140 L. T. 519; 22 B. W. 
©. C. 110, O. A. 


2225. Add. Annotation :—Refd. uray " - cass 


son & Glass (1930), 23 B. W. 





-}+-The beneficiaries ynder the 
will of J. formed themselves into a limited 
co. for the purpose of managing testator’s 
estate consisting of a large amount of house 
property. Under its memorandum & arts. 
of assocn. it had power to carry on, inter alia, 
the business of builders, contractors, & 
dealers in building materials. The co. 
employed a contractor to do certain house 
repairs. A labourer employed by the con- 
tractor on this work was injured by the 
collapse of a scaffolding, & claimed com- 
pensation from the co. on the ground that 
the agreement with the contractor had been 
entered into in the course of or for the pur- 
poses of its trade or business & relied on the 
powers given the co. by its memorandum & 
arts. The county ct. judge found as a fact 
that, notwithstanding the memorandum & 
arts., the co. was formed for the purposes of 
managing the estate & making a distribution 
among the beneficiaries. He held that the 
co. was not carrying on a trade or business 
& was not, therefore, liable to pay com- 
pensation as @ principal under sect. 6. The 
workman appealed :—Held: the nature of 
the purposes for which the co. was formed 
was a question of fact for the county ct. 
judge. The finding was supported by the 
evidence & there was no misdirection,— 
Nowmmo v. THomas JONES (HstatTms), Lrnp. 
(1929), 22 B. W. C. O. 642, C. A. 


2229. Add. Annotation :—-Distd. Watson v. Govern- 


ment Instructional Centre (Birmingham) 
(1928), 97 L. J. K. B. 696. 


2232a. Limited company managing estate of de- 


ceased. }—Niamo v. THomMAS JONES (ESTATES), 
Lrp., No. 2227a, ante. 


Dias aeanarmn ame antmeienbean amen amuepemeaamnmen banter tet 





Cases 2220a—2256. Enauiso anD Emrree Dicust SuPPLEMENT. 
22384a. 
to 


-}—M., Ltd., agreed to deliver a crane 
H. & G. & to provide a skilled erector & 
the necessary unskilled assistance for its 
erection at their works. The erector sent by 
M., Ltd., was given authority to engage 
reap romgeieraits but ar no express 
authority to engage or pay for overtime. 
The crane was late in ddlivery & H. & G. 
pressed the erector of M., Ltd., to erect it as 
quickly as possible. The erector, therefore, 
asked the wages clerk of H. & G. whether a 
foreman in the regular employment of H. & 
G. could remain & work overtime on a 
Sat. afternoon. The foreman duly worked 
overtime as an unskilled assistant & was 
peta by the erector. On the following 
es. one of the partners of H. & G. pressed 
the erector to work overtime again &, after 
a discussion as to which of them should pay 
for overtime, suggested that the erector 
better have the foreman as before. The 
partner called the foreman, & the following 
conversation took place between the partner 
& the foreman: ‘C., the erector, wants you 
to stay. Will you help?” ‘‘ Yes, I will.” 
“The same arrangement as Sat.” On the 
same day the ner wrote a letter to M., 
Ltd., in which he said, ‘‘ We have instructed 
your foreman to work overtime to-night & 
our foreman will help him.... We, of 
course, will debit you with the cost of our 
man’s time.” At 9 p.m. that night the 
foreman fell from a ladder while assisting in 
the erection of the crane & was killed. 
H. & G. & M., Ltd., were each made resps. 
to an application for arbn. by the dependants 
of deceased workman. The county ct. judge 
found that the workman had ceased his 
employment with H. & G. on the Tues. 
at 5 p.m. & was then engaged by M., Ltd. 
He made an award for appcts. against M., 
Ltd. M., Ltd., appealed :—Held: there 
was misdirection, & no evidence to support 
the finding of a fresh contract of service with 
M., Ltd. The contract of service with 
H. & G. was still subsisting at the time of 
the accident, & the workman was lent or let 
on hire within sect. 5 (1), & therefore H. & G. 
remained liable.—MURPHY v. HENDERSON & 
Guass (1930), 23 B. W. C. C. 91, C. A, 





2238. Add. Annotation :—Refd. Geddes v. Dun- 


fermline District Committee (1927), 20 
B. W. C. C. 815. 


2289. Add. Annotation :—Consd. 


Nimmo vw. 
Thomas Jones (Hstates), Ltd. (1929), 22 
B. W. U. C, 642. 


2243. Add. Annotation :—Consd. Nimmo. 


Thomas Jones (Estates), Ltd. (1929), 22 
B. W. C. C. 642. 


2256. Add. Annotation :-—Refd. Geddes v. Dun- 


fermline District Committee (1927), 20 
B. W. ©. C. 815. 


PART XIV. SECT. 4, SUB-GECT. 3.—D. 


PART XIV. SECT. 4, SUB-SECT, 1. 


i. ——- Grantor of a right to take 
AD ot ar ig whereby a 


lin 
another the 


antee pays @ royalty is not a contract 
or art of or & process in the trade 
or calling ”’ of a farmer within Workere 
Compensation Act, s. 13, comse- 

uently the landowner is not a prinol 
& cannot be made jointly & sey 
liable with the grantee pursuant to the 
provisions of that sect.——MICHALICE v. 


oe (1929) N. Z. L. R. 245.— 


2232 {. Foreigner resident abroad— 
Accident to workman in this country. }— 
SCANLON. 0. HARTERPOOL SKATONIA 
Co., Lap. (No. 1), {1939] I. R. 96.— 


PART XIV. SECT. 4, SUB-SECT. 3. —B. 

o i. —— Erecting electric cable for 
railway company.}—Rapia v. GREAT 
INDIAN PENINSULAR RY. (1938), I. L. R. 
63 Bom. 208.-~IND, 
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aa. Workman receiving weelly pay- 
orkman s0n 


arbi 
in finding that the son had eles to 
Silwution ty pay ecmbenmtion, & be 
o on oom 

was barred fone, against the 


cipal.—-GEDDES v. 


Me ee 
preerct Coanarram, [59271 8. 0. 197; 
20 B. Ww. CG. Q 815. e 
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2261. Add. Annotations :—Consd, oo v. 
Hutton (Stevedores) (1926), 96 L. J. 
857. Refd. Muscroft v. Stewarts & Licyas 
(1928), 21 B. W. C. C. 274, 


2264. Add. Annotations :—Apld. McFarlane v. 
Hutton ‘(Stevedores) (1926), 96 L. J. K. B. 
357; F n v. Shotts Iron Co. (1927), 20 
B. W. ©. 0. 741. Refd. Flanagan v. Ackers 
Whitle (1926), 19 B. W. C. C. 399; Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. ©. 637; Muscroft v. Stewarts & 

Lloyds (1928), 21 B. W. O. 0. 274; Wiles v. 

Elierman’s Wilson Line (1928), 21 B. W.Cc. Cc. 

194; Brown v. Aveling & Porter (1929), 

23 B. W. ©. ©. 166. Mentd. The Croxteth 

Hall, The Celtic, [1930] P. 197. 


2276. Add. Annotation :—Refd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 


2278. After this case add :— 
~.}—See, also, No. 22381, post. 


2284. Add. Annotation :—Refd. Raeburn v. Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. C. C. 637. 


2285. Add. Annotation :—Consd. Dixon v. Ayre- 
‘some S.S. Owners (1930), 99 L. J. K. B. 250. 


2297. Add. Annotation :—Distd. Lee v. Breckinan 
(1928), 1388 L. T. 610. 

After this case add ‘‘ See, also, Nos. 2586- 
2580a, post.’’ 

2299. Add. Annotation :—-Consd. Lee v. Brechman 
(1928), 138 L. T. 610. 

2300. Add. Annotations :— Ae to (2) Consd. Lee v. 
Breckman (1928), 1388 L. T. 610. Generally, 
Menta. Tilling-Stevens Motors v. Kent County 
aca = Penner Minister (1928), 97 


2801. .fdd. Annotation :-—Refd. Sinith v7. Stepney 
Corpn. (1929), 22 B. W. C. O. 451. 

2304. Add. Annotationa :—As to (2) Refd. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 B. W. 
CG. C. 637 5 Ferguson v. Shotts Iron Co. 
(1927), 20 B. W.C. C. 741. 

2808. ddd. Annotations :—As to (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. C. C. 637. Refd. Ferguson v. Shotts 
Iron Co. (1927), 20 B. W. C. C. 741. 

23809. Add. Annotations :—Consd. Cole v. lL. & 
N. BH. Ry. (1928), 21 B. W. C. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. C. C. 741. 

2810. Add. Annotations :—Consd. Cole v. L. & 
N. E. Ry. (1928), 21 B. W. C. C. 87. Refd. 
Ferguson v. Shotts Iron Co. (1927), 20 
B. W. GC. C, 741. 

2310a. Anthracosis.}|—A platelayer employed 
by a railway co. worked in tunnels on an 





& died pony 


2282 ia. S. P. Brean 0, Norruzrn : due to he 


»Z La 
N.Z. 
PART XIV. — a. SUB-SECT. 1.-— 


-R. 461. ; 
the hoart 


& wt was not 


" B. | 


: caused by the 
a of the whule work of the shift 


any particular or exceptiona. 
roved that the cxtra 
vigour with which the Sige ptr had 


Cases 2261~--2317b. 


average of two days a week. From May 10 
to Aug. 2, 1924, he was at work continuously 
in a long tunnel where a considerable amount 
of work was being done, & the full train 
service was running. On Aug. 2, he coughed 

up a lump of as stuff, & consulted a 

doctor, who, on Oct. | certified that he was 

suffering from Peep at a form of ae 
disease. He obtained light work as 

gardener, but abandoned that on Oct. 9, (025, 

& did no further work. No notice of any 

accident was given, nor was any claim made, 

until he commenced proceedings for an 
award some three years after he had given 
up work as a platelayer. The county ct. 
judge held appct. had not discharged the 
burden of proving that his past or present 
incapacity was due to injury by accident 
which arose out of or in the course of his 
employment by resps.:—Held: the judge 
was bound in law to come to the conclusion 
to which he did, & there was no misdirection. 

-CoLE v. Lonpon & Norra Eastern Ry. 
Co. (1928), 21 B. W. C. C. 87, 0. A. 

Add. Annotations:~ Apld. Flanagan »v. 
Ackers Whitley (1926), 19 B. W. C. C. 399. 
Consd. McFarlane v. Hutton (Stevedores) 
(1926), 96 L. J. K. B. $57. Distd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. C. C. 741; 
Muscroft v. Stewarta & Lloyds (1928), 21 
B. W. ©. © 274. 

2317. Add. Annotations :—Apld. McFarlane v. 
Hutton (Stevedores) (1926), 96 L. J. K. B. 
367. Distd. Muscroft v. Stewarts & Lloyds 
(1928), 21 K. W. C. C. 274. Refd. Ferguson 
v. Shotts Iron Co. (1927), 20 B. W. O. O. 741. 

2317a. Workman with heart disease—Death from 
strain.)——A workman, pple yed in a mine, 
exerted himself in the ordinary course of his 
employment in lifting & replacing the wheels 
of a tub which had Jeft the rails. Iie imme- 
diately complained of pain. Ie went to 
work the folowing day, & on his way home 
fell dead. Dcath was due to the bursting 
of the right auricle, owing to the walls of the 
heart having steadily become thinner over a 
period of years. Medical evidence was given 
to the effect that the strain of lifting would 
tend to make the workman’s condition more 
critical & so lead to the collapse. The county 
ct. judge held the workman's death was 
caused by an accident, & he awarded com- 

ensation :—Hfeld: it was a question of 
act, as to which there was evidence to 
su port the finding.—FLANAUAN v. ACKERS 

as & Co, (1926), 19 B. W. C. C. 309, 


2316. 


se. ———— —-—-.J}—-A stevedore, whu for many 
years had done his work without ailing, while 

while at work about ten minutes later, chid. fel uate _ workman's favour 
afterwards. Death way uphe Bro vite Pile 

failure Sourn, rir (1936) 26 8 It. 8. W. 

407; 43 N.8 69.- ‘Gs. 
rating upon s diseased condition 
. There was no proof of ek. Disease proceeding from bacilli.) — 
strain, ae disease prooveding from  hbazcilil 


be @ personal injury by accident. 
e RIMPBON vw, Abeer etd aie, S £6 


sb. Heart failure caused by atrain— been working ca th :— 3. R. N. 3. W. 280; 4 
A thn Goury by coctaonl—A work. bt id inst the we en anaes 
ury : work- a e wo ’s death was Do 

man, who was employed as a brusber caused by “accident ” within al. Infective jaundice.}-——-Held: there 
in a mine, a shift at 11 p.m. poner r “abe (At ace ies —. was evidence on which the arbitrator 
on Deo. 30. It was the last of MILLAR v. Couttngss [RON Co., was entitled to hold the ee 
the year, & the man worked more 11999] 8, %C. (Ct. of Sess.) 429. SCOT.” of the disease waa an accident, & the 
vigorously than usual in order to finish workinan’s death ted from an 
early for his own About PART XIV. SEOT. 5, SUB-SECT. 1.— ury by accident.— 3 
12.20 a.m. on Dec. it Re complained ©. (2) iv. JHGRLLY IRON & OoOAL , UDv., 
of a pain in his aide. He af. Factal paralysie—Reeulting from (19271 5. C. 21.—8COT. 


1087 


Jases 231'7b—2842a. ENGLISH AND Emprre Digest SUPPLEMENT. 


Annotation 


21 B. W. 
tion Co. (1929), 22 B. 


employed unloading a ship had to fill a tub 
with iron ore, & at a certain point in the 
transit of the tub to deflect it so as to allow 
it to clear an obstacle. While pulling the tub 
into the right position he suddenly said 
“Oh!” & ceased work for a moment, but, 
recovering, put some iron ore into the tub, 
when he again felt ill & stopped. He lay 
down, & within half an hour from his saying 
“Oh!” was dead. On a post mortem 
examination it was found that he suffered 
from coronary disease of the heart, which 
sooner or later would have caused death :— 
Held: death resulted from a strain incurred 
in the ordinary exercise of the man’s work, & 
this amounted to an accident, as tu establish 
an accident it was not necessary to find a 
sudden or special strain, & an award should 
be made in favour of the dependant.— 
MCFARLANE v. HutTTON BROTHERS (STEVE- 
DORES), Lip. (1926), 96 L. J. K. B. 357; 136 
L. T. 547; 20 B. W. C. C. 222, C. A. 


3:——Consd. Muscroft v. Stowarts & Lloyds (1928), 
.C.C. 274. Apia. Hore ¢. Genoral Steam Naviga- 


2827. Add. Annotations :— As to (1) Refd. Raeburn 


2331a. 


PART XIV. SECT. 5, SUB-SECT. 2. —A. 


2332 ii, ——.}—Where it cannot bo 
said that it was part of the workman’s 
duty to hazard, to suffer or to do the 
act which was the cause of his injury, 
it follows that tho accident was not 
one “ arising out of * the employment, 
within Workmen's Compensation Act, 
R. 8. Ss. 1920, Cc. 210, §. 4.—KILGREN 


v. BROWNI 
11928) 3 Ww. Ww. RH. 699.—CAN, 


2332 iii, ——.jJ—The rulo that “ arising 
out of the omployment ’’ mcans ar 
out of the work which the workman 
was cinployed to do, applied in holding 
that pltf., who was employed as 4 
blacksmith in or obout the construc- 
tion of a railroad, was entitled to 
recover for an ary from a piece of 
molten babbit which exploded while 
he was ¢e din ** ba DIPtIOg ” & 
when he was looking into an e-box 


v. Lochgelly Iron & Coal Co. (1926), 20 B. W. 
C. C. 637; Ferguson v. Shotts Iron Co. 
(1927), 20 B. W. ©. C. 741. 





—~——.]~-A workman, employed as a 
ripper, was subject to the disease of ostev- 
periostitis, rendering his bones brittle & even 
liable to a spontaneous fracture, but he was 
able to do his work, & in 1019, by an accident 
whilst so employed, suffered a fracture of his 
right femur. e received compensation, but 
in 1920 resumed work, & continued so to 
work until 1924, when the seam on which he 
was employed was shut down & he ceased to 
work. In Aug. 1925, he was out for a walk, 
& after walking two or three miles & while 
standing still his right tibia suddenly snapped, 
& he claimed compensation for the injury, on 
the ground that it was attributable to the 
accident suffered by him in 1919. The 
medical theory advanced was that, after the 
injury suffered from the accident in 1919, the 
muscles of the leg became inelastic, & if he 
slipped his power of recovering himself would 
be affected. There was no evidence that 
he did slip when the tibia snapped in Aug. 
1925. The county ct. judge held the injury 
was due to the first accident in 1919, & 
awarded compensation :—Held: there was 
no evidence to support the finding, & the 
award must be sct aside.-WERRIN  ». | 


had been poured, 
to do the babbitt 


Na HunaL Municrraty, i909) 8 DL 


p ft. 
man.}——Appct. was 





received facial 


2342a. 


on muchinery used in tho construction 
work to ascertain if sufficient babbit 
It was held on the 
evidence that it was part of pitf.’s duty 
on the occasion of 
the accident; & that when for said 
purpose he locked into 
while his assistant was pouring the 
metal, he did something incident to _—— Ratu BROS. v. PERUMAL 
his emplo ee ee IND. 


the axle box, 


-~L. R 23S. L. R. 
241; [1928] 3 W. W. kt. 710.—CAN. 


Fighting with feilow-work- 
yod in a room 
of resp.’s factory w instructions, 
he alleged, to prevent employees from 
other rooms from loite there. An 
employee from another room havihg 
entered, appct. ordered him to leave, 
following which blows ensued between 
this employee & appct., & appct. 

es:—Held: the 
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Unitep NATIONAL CoLLIERIES, Lrp. (1926), 
20 B. W. C. C. 166, C. A. 


23836. Add. Annotations :—Distd. Lawrence v. 


Matthews (1924), Ltd. (1928), 97 L. J. K. B. 
758. Sones: Lee v. Breckman (1928), 138 
L. T. 610. : 


2839. Add. Annotations :—-As to (1) Refd. Moule v. 


Marmite Food Extract Co. (1927), 20 B. W. 
C. C. 446. As to (2) Consd. Gorman v». 
Barclay Curle (1925), 19 B. W. C. C. 564. 
Refd. Robertson v. 8.8. Appalachee, Rovira 
v. Same (1926), 136 L. T. 488. 


2840b. Distinction between negligence & perform- 


ance of act in unusual manner—Question of 
fact.]}—Deceased was the driver of a steam 
lorry. He left the lorry, which had been 
proceeding along the high road, for purposes 
of his own for a few minutes. Returning to 
the road he beckoned to the steersman of the 
lorry to come on. Apparently he attempted 
to board the lorry when in motion; he 
slipped & fell under the wheels & was killed. 
His widow claimed compensation. The 
county ct. judge held that the act of the 
deceased was not done for the purposes of 
& in connection with his employers’ trade or 
business & made an award in favour of the 
employer :—Held: the distinction between 
negligently doing an act which was within 
the authority & doing an act which you are 
employed to do in such an unusual way as 
to take it outside the authority had not been 
sufficiently considered by the county ct. 
judge. It was a question of degree & of 
fact. The matter must therefore go back 
for reconsideration.— TAYLOR v. Lock (1930), 
99 L. J. K. B. 246; 142 L. T. 587; 23 
B. W. C. C. 55, C. A. 


2342. Add. Annotation :—Consd. Howells v. G. W. 


Ry. (1928), 97 L. J. K. B. 183. 

|—A dock labourer was 
a ed to load cargo into a steamer in 
a dock. He could have reached the shed 
where he worked by a provided route over 
a metalled road, but as this was a long way 
round he took a shorter cut, which involved 
his crossing a number of railway lines on 
the level, & while doing so was knocked down 
& killed by a light engine. The county ct. 
judge found that deceased could have used the 
provided way through the docks, but as he 
did not do so, but used an unauthorised route, 
albeit one commonly used to the knowledge 
& with the implied permission of the co.’s 











accident to appct. did not arise out 
of or in the course of his employment.-—— 
BROWN ©, ALBANY HELL, Lp. (1927), 
29 Ww. A. L. R, 1323.—AUS. 


2837 i. *‘ In the course of the “te eA 
ment.” |—WRELi8 v. MORGAN, [1928] 3 
WwW. WwW. R. 710.—CAN. 


i. -}- 
wv. MORGAN, (1925), I. L. R. 52 Mad. 747.— 


PART AIV. SECT. 5, SUB-SECT. 2.— 
B. (a) i. 


t i. wear! ———-, }~— HOLDING 0. SouTH 
AUSTRALIAN RaiLwaYs ComR., [1925] 
8. A. Ss. R. 92.—AUS. 


o L—— Partly due to wilful mtscon- 
duct of workman.}—BaKER v. NEW 
SouTH Wales Rar way Oomrs. (1927), 
7 8. ree S. W. 50; 45N.8. W. W.N. 


Vol, XXXIV.—Master and Servant. Cases 2842a—23984b. 


officials by a large number of workmen, & as | 
at the time when the accident happened he 
was not doing anything which he was under 
any obligation to do, the accident did not 
arise in the course of the employment :-— 
Held: this was a misdirection. On the facts, 
the workman was on the employers’ premises, 
proceeding to work over an accustomed & 
permitted, though not a provided, route, & 
the accident arose out of & in the course of the 
employment.—HOWELLS v. GREAT WESTERN 
Ry. Co. (1928), 97 LL. J. K. BB. 183; 138 L. T. 
544; 21 B. W.C.C.18,C. A. 
Annotation :—Distd. Black v. Hesperides S.S. Owners | 
(1929), 22 BLW.C. C, 295. 

2347. Add. Annotation :—Refd. Anderson vr. Hick- 
man H. & Co. (1928), 21 B. W. CC. C. 868. 

2348. Add. Annotation :—Refd. yc v. British & 
Argentine Meat Co. (1923), Ltd. (1927), 20 
B. W.C. C. 341. 

2355. Add. Annotation :—Refd. Black v. Hesperides 
S.S. Owners (1929), 22 B. W. C. C. 295. 
2356. Add. Annotations :-—Consd. Dixon vv. Avie- 
some S.S. Owners (1930), 99 lL. J. K. 1B. 250. 
Refd. Morrison v. S.S. Aboukir, Woods v. 
Same (1928), 21 B. W. C. C. 163; Black v. | 
ear porees S.S. Owners (1929), 22 B. W.C.C. 

ov. 

2357. Add. Annotation :—Consd. Howells v. G. W. 
Ry. (1928), 97 lL. J. K. B. 183. 

2360. Add. Annotations :——Apld. Howells v. (i. W. | 
Ry. (1928), 97 L. J. K. B. 188. Folld. 
Anderson v. Hickman H. & Co. (1928), 21 
B. W. C. C. 369. 

2364. Add. Annotations :—Apld. 
Reid M‘Farlane (1026), 19 B. W. C. C. 575 ; 
Pruce v. Davey (1926), 186 L. '. 601; 
Robertson v. S.S. Appalachee, Rovira v. 
Same (1926), 136 I. T.. 488. Consd. Lye v. 
British & Argentine Meat Co. (1923), Tdd. 
(1927), 20 B. W.O. C. 8413) Moule ve. Marmite 
Food Nxtract Co. (1927), 20 B. W. CL. C. 44163 
Howells vo G. W. Ry. (1928), 07 I. J. K. OB. 
183; Black «. Tesperides S.S. Owners (1929), 
22 B. W. GC, C. 295. Refd. Anderson »v. 
Hickman II. & Co. (1928), 21 B. W. C. C. 
369. | 


2366. Add. <Annotutions :—Apld. Robertson rv. 
S.S. Appalachec, Rovira v. Same (1926), 136 
id. T. 4883; Moule v. Marmite Food Extract 
Co. (1927), 20 B. W.C. OC. 446. Refd. Ander- 
son v. Hickman H. & Co. (1928), 21 B. W. 
C. C. 369. 

2368a. —-— No obligation to use conveyance. |-— 
Employers used female labour for the picking 
of potatoes on their farm. In order to induce 
women to come from a distance they provided 
a horse lurry to convey them to & from their 
homes, but the women were under no 
obligation to use the Jorry. The usual course 
was for the women, when they had finished 
their work, to walk back to the employers’ | 
yard, where the lorry was waiting. On a 
particular day the worker, having finished | 





| 
| 





' 


M‘Pherson — v. 


bert ar BF . 


| 2384 


~ —_ ee — —_ - os — em ee 


ecainp. Pith.’ work was 





PART XIV. SECT. 5, SUB-SECT. 2.--— 
B. (a) i. the dam & the quarry. 


ei. - Workman riding an jigger 
belonging to fellow workman, )-- Pith. was ! 
employed by deft. corpn. as a plate- 
Jayer on a length of tram line, approxt- 
mutely two miles in length, running 
between the H. waterworks dam & 
quarry. construction camp had 
been erected near the dain, & pltf. & | 
other workmen elected to live at this 


J.3. 


returning to t. 
the latter was 
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2369. Add. Annotation : 
2370. Add. Annolation : 
| 2370a. -- 


2372. Add. 


2381. sided. Arnofation ; 


2384b. 


the section of thellue running between 


spent week-ends at the H. Buy, & wit 
other workmen ho frequently returne 
frum H. Bay to tho camp on o Jigee. 
owned by oue of the men, 
of the jigger was known to & acquiesced 
in by the corpn.’s officers. 
camp on the morning 
of Aug. $, 1929, on the Jizger, when 
derailed & pitf. seriously 


her work, was standing in the yard with her 
fellow-employees, & the employers’ foreman 
told them to load up onthe lorry. The women 
sat as usual with their legs dangling over the 
side of the lorry. As the lorry left the yard 
one of the worker's legs was crushed 
between the lorry & a gate-post. The county 
ct. judge held that the worker was not in 
the yard under any express or implied term 
of ber contract of service, that the yard was 
not within the ambit of her work, & that it. 
Was unnecessary for her to be there either for 
the performance of her duties or for the pur- 
pose of going home, & made an award in 
favour of the employers. The worker 
appealed : - Held: the case was covered 
by authority, & the accident arose out of & 
in the course of the worker’s employment. 
It is sufficient for a workman to show that an 
accident occurs when he is on his employer's 
premises & travelling by a permitted route. 
ANDERSON v. FLIICKMAN EL. & Co., Ltp. (L028), 
2172. W.C.C. 869, CA. 
Refd. Robertson v. SS, 
Appalachec, Rovira v. Same (19268), 1360 1. 'P. 
4838. 
Refd. Robertson v. S.N, 
Appalachee, Kovira v. Same (1026), 136 7. P. 
488. 
Different boat used by workman.| 
ROBERTSON v. APPALACHER (OWNERS), Ro- 
VIRA UV. SAME, No. 25020, post. 
Annotation: -Consd. Gorman 
), 19 BL WL. OC. O68. 
Distd. Standen . Smith 
(1927), 20 B. W. ©. C. 305. 
.- -| A butcher's boy was allowed to go 
home for lis tea, for which there was not a 
fixed time, & generally he was told to deliver 
or take ordors from customers on his way 
there or back. Hf he bad orders’to deliver, 
he rode a bicycle, & on Dee. 17, 1026, he was 
told he might zo for his tea, & was to deliver 
an order on the way, & take two orders 
coming back. Lie delivered the order, had 
his tea, & was bicycling back, but before ha 
had called for the two orders be was knucked 
down by a motor lorry & injured. The 
county et. judge found that at the time of 
the accident the boy was engaged on his own 
alfairs in returning from tea, & that the 
accident did not arise out of & in the course 
of his employment:—IHeld: there was 
evidence to support the finding, & no imis- 
darection.- Lyk ov. BiirisH & ARGENTINE 
MEAT Co. (1923), Lip. (1927), 20 B. W. Oo. C. 
341, C. A. 
- .J|-~A workman employed on # night 
shift was permitted to leave the pretnises to 
get his supper. There was no necersity for 
this, & he could do as he pleased. Ife did 
in fact leave the premises for his supper & 
met with an accident in na public street: 
Held: the accident did not arise out of & 


v. 
Barclay Curle (1925 


yajured, The place of the aceraens 
was some two tlles & a half from the 
nearest part of the section of Line at 
which he would normally have reported 
for duty: JIeld: though pltf. had a 
light to be at the place where the 
accident happened, at the time he wag 
net then there in purevance of his 
obligation to deft. & his claim rust 
fui) bLOWERDAY &. AUCKLAND CiTrs 
Commn., L980) N. 4. La. RR. 331, NLZ. 


confined, to 


Putt. ofter 


Such 1s¢ 


Hitt. wab 


Cases 2384b-——2419a. 


in the course of the employment, because at 
the time of the accident the workman was 
not doing anything in discharge of a duty 
which he owed to his employers.—MOovULBE v. 
MarMiITreE Foop Exrracr Oo. (1927), 20 
B. W. C. C. 446, 0. A. 
2388a. —— -.J-—A watchman was employed on an 
estate in which sewers were being constructed 
in a trench by the side of a highway. He 
could go anywhere on the estate, but had to 
give special attention to the open trench 
& to look after the red lights at night-time. 
He was provided with a watchman’s box & 
a coke brazier. During one of his watches, 
which was twenty-four hours in length, he 
took the brazier into a, workman's day shelter 
on the estate, but 300 yards from the trench, 
covered the shelter completely over with a 
tarpaulin, took his boots off, & lay down to 
sleep. He was later found dead in this 
situation, having been suffocated by the fumes 
from the coke brazier. On a claim by the 
widow the county ct. judge held that, as the 
deceased was on his employer’s premises in 
pursuance of his duty, the accident arose 
out of & in the course of the employment. 
The employers appealed :—Held: there was, 
on the evidence, no causal connection 
between the employment & the death, &, 
therefore, the accident did not arise out of 
in the course of the employment.— 
BUCKLAND v. FRENCH (W. & C.) (1929), 45 
T. L. R. 198; 22 B. W. C. C. 132, 0. A. 


2390. Add. Annotation :—Refd. Dixon v. Ayre- 
some S.S. Owners (1930), 08 L. J. K. B. 250. 


2395. Add. Annotations :—Consd. Dixon ». Ayre- 
some S.S. Owners (1930), 09 L. J. K. B. 250; 
Dyson v. Vickers-Armstiong, Tid. (1929), 
142 L. T. 340. Refd. Shephard v. London 
art Scottish Railway (1980), 143 


2401, Add. Annotations :— Consd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. C. 0. 612. 
Apld. Gorman v. Barclay Curle (1925), 19 
B. W. C. O. 564. 

2407. Add. Annotations :—Consd. Taylor v. Lock 
(1930), 99 L. J. K. B. 245. Refd. Altobelli 
v. Ellis (1926), 186 1. T. 602. 

2409. Add. Annotation :—-Refd. Stephen v. Cooper, 
11929] A. C. 670. 


2415, Add. Annotations :~-Consd. Altobelli v. Ellis 
(1926), 138 L. T. 602 ; Edwards v. Gwauncae- 
gurwen Colliery Co., James v. Same, Jenkins 
vu. Same (1926), 06 L. J. K. B. 38373; James 
v. Penderyn Limestone Quarries (lirwain) 
(1926), 20 LB. W. C. C. 27; Jardine v. Stecl 
Co. of Scotland (1926), 19 B. W. C. C. 726; 
Clarke y. Southern Ry. (1927), 96 L. J. K. B. 
572; Stephen v. Cooper, [1929] A. C. 
670. Apld. Davison v. Holmside & South 
Moor Collierics, Napper v. Lambton, [etton 
& Joicey Collieries (1929), 140 L. T. 511. 
Consd. Dixon v. Ayresome S.S. Owners (1930), 
99 L. J. K. B. 250; Dyson v. Vickers-Arm- 
strong, Ltd. (1929), 142 L. T. 340; Quickfall 


CAN ate Gye CR TaN TI Oe a 
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v. ondon & North-Eastern Ky. Co. (1929), 
142 L. T. 315; Shephard v. London, Midland 
& Scottish Railway (1930), 143 L. T. 220. 
Refd. Durie v. Anchor-Donaldson Line (1925), 
19 B. Ww. C. Oo. 512. 


| 2417. Add. Annotation :—Consd. Dixon v. Ayre- 


sume S.S. Owners (1930), 99 L. J. K. B. 250. 


2417a. —-—- Workmen repairing hydraulic appa- 
ratus—Not using ladder provided—Electrocu- 
tlon.]}—Deceased workmen, whilst employed 
on Oct. 24, 1929, by resps. in the repair of 
hydraulic apparatus, met with a fatal 
accident. en the repair was effected it 
was necessary to go about 100 yards in the 
works to turn on a valve starting the water 
power to see whether the repair would resist 
the water pressure, & if it failed to resist the 
pressure some one had to turn off the valve 
as soon as possible. The obvious & proper 
route to the valve was up a ladder & along 
an air pipe, using the hydraulic pipe as a 
handrail, & for an ordinary able workman 
this was neither difficult nor dangerous. 
Deceased went to the valve by this route, 
turned it on, but returned another way, 
which involved his going along the crane- 
way, on which there was a danger from 
moving cranes & a live electric wire, & he 
put his hand on this wire & was electrocuted. 
Directly the valve was turned on the workman 
gave or received a signal from the workmen 
at the place of repair. The county ct. judge 
found that one of the objects of the deceased 
in returning by the way he did wus to give or 
receive @ signal as soon as possible, but held 
that the deceased workman, in adopting that 
route for the purpose of effecting that object, 
had acted in an unnecessary & unreasonable 
way & had by so acting stepped outside the 
sphere of his employment, & therefore the 
accident did not arise out of the employment, 
& consequently s. 1 (2) did not apply :-— 
ficld: there was evidence to support the 
finding of the county ct. judge, & being a 
question of fact the Ct. of Appeal could not 
interfere with the finding.—SHEPHARD v. 
LONDON, MIDLAND & SCOTTISH RAILWAY 
a el 143 L. T. 220; 283 B. W. C. C. 105, 


2419a. ———- Workman putting hand into exhaust 
pipe-——To find hammer.}]—The workman was 
employed as a Jabourer by resps., & occasion- 
ally as a grinder. The grinders’ shop had 
some fifteen pipes running into it, all of which 
except one were inhaust pipes to draw the 
dust, arising from the grinding, out of the 
air. One was an exhaust pipe with a strong 
draught of air into the shop. Some days 
before the accident the workman, whilst 
employed in the shop, mislaid his hammer, 
& being told that sometimes the hammers 
were put in the mouth of a pipe he put his 
hand in one of the inhaust pipes & drew out 
his hammer, the end of the hammer being 
visible. He again mislaid the hammer, & 


PENINSTLAR , CARMICHAEL, [1929] S. C. (Ct. of Sess.) 
—SsCOT. 





ity. &. Pree he mo (1927), | 200. 

‘ om. 45.— . sp. Workman employed to water sheep 

a ae standing y el weed ae book after & a 17% Pay ae 

UJ Ta ul carriage—Daor eye open. accidenia acharge oy gan~— 
cid: the workman had not exposed PART XIV. shar aoueee: 2.— Use of gun expressly forbidden.)-— Held : 

himself to any ter risk than that : . the accident did not arise out of 

to which an o ary traveller in the ‘s empl t.—DORIZZI_ iv. 


train would have been exposed, & the 
accident had arisen out of his eniploy- 


i. ——- Workman urinating by 
truck—-W wthout 
inquiry as fo shunting.}—M‘INTOBH 0. 


i: deceased o 
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next day, Sept. 19, 1928, put his hand again 
in the same pipe, but not finding it there, 
tried the next pipe which was the eshaust 


{ 


to compensation.—BRorgeRTON v. JACK- 
Son (J. & A.) (1928), 98 L. J. K. B. 76; 140 
1. RP. 271; 21 B. W. C. C. 882, C. A, 


pipe which had a fan close to the mouth, & | 9487. Add. Annotations :—Con$d. Altobelli v. Ellis 
fingers were cut off. He claimed com- ' 


pensation under the Act. It would have 
een possible without danger to have put his 
hand in any of the pipes except the exhaust 
one. The county ct. judge held that the 
act of the man in searching in the mouth of 
the pipe was an added peril to his employ 

ment, & a peril voluntary superinduced by 

him on what arose out of the employment . 
the accident did not arise out of & in the 
course of his employment, & further, the act 
being entirely umnnccessary because the 
hammer could have been seen if it had been 
placed in the exhaust with the fan so near the 
mouth of the pipe, & absolutely unreasonable 
because the outward draught was very 
strong & quite sufficient to show that there 
must have been a rapidly revolving fan close 
to the outlet, the act was not within the 
sphere of the puployn ny at all: -Jleld: 
the question whether this act of the wonk- 
man was one within the scope of his employ- 
ment was one of fact involving a question 
of degrec, & therefore a question to be 
decided by the county ct. judge, & his award 
could not be intertered with.- -Dyson oe. 
VICKERS-ARMSTRONG, LTD. (1920), 142 L. TP. 
340; 22 B.W.C. C. 551, C. A, 

Add. Annotations :-—Consd. Edwards. 
Gwauncaegurwen Colliery Co., James ». 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337; Clarke v. 
L. J. K. B. 572. Apld. Howells v. G. W. Ry. 
(1928), 97 L. J. K. B. 183; Stephen +. 
Cooper, [1929] A. C. 570. Consd. Dyson ce. 
Vickers-Armstrong, Ltd. (1029), 112 1. 'P. 
$40; Quichfall o, London & Northeastern 
Ry. Co. (1929), 142 L. TT. 315; Shephard ev. 
London, Midland & Scottish Railway (1930), 
143 LL. T. 2203; Taylor vo. Lock (1980), 00 
1. J. WK. Be 245. 


2426. tdd. Annotation: Refd. austor eo Loch 
(1930), 99 L. Jd. K. OB. 215. 
2426a. — ~ Alighting from train in motion.| 


ALTOBELLI Vv. JOHN ELuis & Sons, Tm., No. 
2574a, post. 


2430a. — -- Taking short cut through danger aroa. | 


-—- The deceased workman was a_egencral 
Jabourer employed by resps. as a staud-by 
man around a mechanical navvy to assist 
the engine-driver. During a short interval 
when he was not required at the navvy, he 
went away to a neighbouring kiln to warm 
his hands or tu warm himself, which he wus 
entitled tu do. He returned to his proper 
place for his work by taking a ‘ short cut” 
which brought him under the bucket of the 
navvy. This he had been warned by his 
employers not to du. Ax he was procecding 
hack to work by this ‘‘ short cut,’”’ the engine- 
driver’s foot slipped off the controls, with 
the result that the bucket fell on the 
workman’s head & killed him :—--Held: the 
workman was perfurming the work which 
he was eniployed to do in a way in which he 
was warned not to do it, but he was, never- 
theless, duing something for the purposes of 
his employment. The case therefore came 
within Workmen’s Compensation Act, 1925 
(c. 84), 8. 1 (2), & the widow was entitled 
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Southern Ry. (1927), 6 | 


(1926), 136 1. "I. 602; Clarke v. Southern 
Ry. (1927), 98 I. J. K. B. 572. Refd. 
Davison tv. Holmside & South Moor Collicries, 
Napper rv. Lambton, Hetton & Joicey 
Colheries (1928), 110 L. T. 611: Dixon er. 
Lyresome SiS. Owners (1930), 0 i. J. IK. B. 
2503 Taylor rv. Lock (1880), 90 LL. J. Kn. OB. 


mio. 


| 2439a. Farm hand adjusting mower.}- A workman 


{ 


_— 


| 
! 
| 
} 
| 


Afnnotations 
Ity. (1929), 142 1. 1. 
& scottish Hy. (J080), Lis lL. PF. 22. 


2439b. Riding bicycle along railway platform 


employed as a harvest hand on a farm was 
engaged in dmving a two-borse mower with 
a cutting-blade for cutting the corm, & had 
eceaston to replace a cham which had become 
detached from the backh-band of one of the 
horses. Ile did not put the cuttingy-blade 
out of gear, but stood up trom his seat on 
the mactune & attempted to walk out on the 
pole between the horses mi order to reach the 
detached chan. There was no expresy 
prohibition against walking on the pole, but 
the customary & proper method of replacing 
a chan was fo stop the mower, put the 
culting-blade out of gear, fasten the reins, 
dismount from Che machine A walk to the 
horses’ heads. The wetpht of the workman 
on the pole caused the horses to start, setting 
the cutting blade ino moGon. tle fell on to 
the blade A was seriously & permanently 
injured. In a claim tor compensation the 
arbitrator found that the igury sustaimed 
was not due to an aceident arising, out of the 
employment. On appeal by the workman 
1 was held by the Second Division of the Ct. 
of Session that there was evidence on which 
the arbitrator could make that finding. 
The workman again appealed: Meld: the 
acaident arose from an added peml to which 
the workman had voluntamly exposed huint- 
seli & consequently did not arise out of tus 
employinent. STEPHEN ¢. Cooper, [1920] 
A. (@. 570; 08 1.5. PLC. 07 > TAP dT. 3800 | 
157. 1. R. 4135; 73 Sol. Jo. 268; 22 B. W. 
C. C, 339, Hed. 


Refd. Qui kfall r. London & Noeth-bastern 
$19, Shophard vw London, Midland 


carrying heavy weight.| 4‘ workman in the 
course of his ennploy ment had to take a mud- 
door trom the ship oon the repair of which 
he was engaged to get it repaired. "The mud- 
door was a piece Of metal about @ in. by 4 in. 
& weighing 7 lb. tu 8 Wb. He walked with it 
down the prer to the shore-end where the 
repairing sha was, & when it was mended 
got on toa bu yecle & rode along a platiormn 
on the east side of the pier reserved for 
passengers. \ ratlway ran down the centre 
of the prev é& on each side was a raised 
platform about 7 ft. wide, the one on the 
eastern side for passengers the other for 
trafic. Public notices were put up at the 
water end of the pier that the eastern plat- 
form was for pedestrians only, & at the 
other end that the western plattorm was for 
traffic only. She man tell in front of an 
approaching tram & was killed. His 
widow clamued compensation as being de- 
pendent on the earnings of the deceased 
workman, but the county ct. judge held that 
she was not entitled, as though the accident 


Cases. 2439b— 2479a. 


arose in the course of the employment it did 
not arise also out of the employment, as the 
getting on the bicycle was an act which it 
was no part:of his employment to hazard 
or do, & therefore the accident, not being 
within sect. 1 (1) of the Act, it was im- 
material that in fact the act was done for the 
purposes of & in connection with the em- 
ployers’ trade or business, since before 
sect. 1 (2) was applicable, the workman must 
show that the act arose out of the employ- 
ment within sect. 1 (1):—Held: the riding 
of the bicycle along the pier was something 
different in kind from anything the man 
was required or expected to do in his employ- 
ment, & such an act was outside of the sphere 
‘of the employment, consequently the accident 
did not arise out of the employment, & 
sect. 1 (2) of the Act of 1925 had no operation. 
-——QUICKFALL v. LONDON & NorTH-EASTERN 
Ry. Co. (1929), 142 L. T. 815; 22 B. W.C.C. 
653, C. A. 

2440. Add. Annotation :—Consd. Poland v. Parr, 
(1927) 1 K. B. 236. 


2446. Add. Annotation :—As to (1) Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. C. 27. 


2447. Add. Annotations :-~Apld. Painter v. C. & 
S. L. Ry. (1926), 20 B. W. C. 0. 157. Refd. 
Vickers v. Miners, Thames Steam Tug & 
riapaie Co. v. Ingram (1927), 96 L. J. K. B. 

Q. 


2448a, — — ——- —— .|— A porter, after a gate of 
a train had been shut, got on to the small 
piece of platform outside the gate to talk to 
the gateman, &, as the train gathered specd 
very quickly, was carried into the tunnel & 
seriously injured. Tle acknowledged that 
the only time a porter had a right to be on the 
plutlform of a train was for the purpose of 
removing luggage. There was also a regula- 
tien forbidding any porter to do what he 
was doing at the time of the accident. The 
county ct. judge held the accident did not 
arise out of the employment, & as the act 
that caused it was not done for the purposes 
of & in connection with the employers’ trade 
or business, the accident was not to be deemed 
to have arisen out of the employment :— 
Meld: there was evidence to support the 
award, & no misdirection.— PAINTER v. Crry 
& SoutH LoNpDON Ky. Co. (1026), 20 B. W. 
©. ©. 157, O. A. 

2449. Add. Annotation :— Refd. Taylor v. Lock 
(1930), 99 L. J. K. B. 246. 

2452. Add. Annotations :— Refd. Durie v. Anchor- 
Donaldson Line (1925), 19 B. W. C. C. 512; 
ee v. Barclay Curle (1925), 19 B. W.C. OC. 
564. 
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2472. Add. 


2479a. 
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24586. Add. Annotations :—Consd. Pruce v. Davey 


(1926), 1386 L. T. 601; Robertson v. 8.8. Appa- 
lachee, Rovira v. Same (1926), 136 L. T. 488 ; 
Moule v. Marmite Food Extract Co. (1927), 
20 B. W. C. C. 446. 


2460. Add. Annotation :—Consd. ‘Taylor v. Lock 


(1930), 99 L. J. K. B. 2465. 


labourer-—Carting turf to own 
cottage.|—Applt. was employed by resp., 
his cousin, as a farm labourer. He had all 
his meals in the farmhouse & was paid 10s. 
a week. Resp. allowed him to cut turf & use 
it for his own purposes, & also allowed him to 
have the use of a horse & cart to cart the turf 
to his cottage. While so carting it, he was 
run into by a motor car & received serious 
injuries :—Held: the accident did not arise 
out of & in the course of applt.’s employment. 
—STANDEN v. SmitTH (1927), 20 B. W. C. C. 
305, C. A. 





2460b. Leaving premises to purchase provisions. |— 


Deceased was employed as the only shop 
assistant in a shop, & used to have his tea in 
the shop & went to fetch the milk for his tea, 
from across the road. The shop was left 
open during his tea hour if he liked. While 
crossing the road to get the milk, he was 
knocked down by a motor cyclist, & was 
killed. Deceased paid for his own milk for 
his tea, & if he chose to might have got his tea 
out :—Held: the injury having occurred at 
the time when deceased had left the place of & 
the course of his employment to get the milk 
for his tea at his own cost for his own purposes, 
the accident did not arise out of & in the 
course of his employment, as he was not with- 
in the test laid down in Parker v. Black Rock 
(Owners), No. 2456, & by Lorp ATKINSON in 
St. Helens Colliery Co., Lid. v. Hewitson, 
No. 2364.—PrRuck v. DAvrEY (1926), 136 
L. T. 601; 20 B. W. C. C. 237, C. A. 


Annotation :—Consd. Edwards  v. 
Gwauncaegurwen Colliery Co., James r. 
Same, Jenkins v. Same (1926), 1386 L. 'T. 
494. 








|—A young girl was injured 
while cleaning a machine for pulping cheese. 
She was employed to dust bottles & sweep 
the floors & not to do any work in connection 
with the machine, & permission to help on the 
machine had been refused :—Held: as the 
girl was injured when doing something entirely 
different in kind from what she was employed 
to do, the accident did not arise out of or 
in the course of her employment, & Work- 
men’s Compensation Act, 1923 (c. 42), s. 7, 
did not apply to such a case.—DENNISON v. 
isa oa Lrp. (1926), 19 B. W. ©. C. 409, 


he died. Evidenve was given that u | templation of the parties when the 
nwuber of crows were in the field 


contract of service was made, & 


sq. J'arm labourer taking gun to 
shoot crows.J—-A. man, Who was ¢cin- 
ployed by a farmer to do general work 
on the farm, was working in a potato 
field, erubbing potatvues. He wan 
using, with the assistanco of another 
man, a grubber, which was a machme 
drawn by two horses. Ue had taken 
his employer’s gun from a storecroum 
in a bouse on the farm without hi» 
employor’s poruusslon, & he fired at a 
eraw which tlw down. He then 
placed the gun on tho grubber, the gun 
shortiv afterwards aocidentally went 
off, & he received injuries from which 


oarlicr in the day & that crows would 
injure the potatoes. The employer 
had a licence for the gun, enabling him 
to shoot over his own land. He did 
not use the gun himself & be bad no 
ummunition. He never gave the work- 
man permission to use the n, ‘he 
worknian had no Hcence :— Held: the 
act of tho workman in carrying u 
loaded gun was entirely different in 
hind from the class of acts which he 
was employed to do; the risk 
ocvasioned by so doing was not & rish 
tucidental to his employment; & the 
workman was not acting in a manner 
which was reasonably within the con- 
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accordingly that the accident did not 
arise out of the employment.- - 
eae v. Moxnison, [1930] I. Lt. 
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st. TPorkman standing by open door 
of railway carriage—In disobedrence of 
notice.}—Held: the notice was framed 
fur securing the safety of passengers 
in genera], & not of workmen, & the 
employer was Hable.—GRkEaT INDIAN 
PENINSULAR Ry. Co. v. KASHINATH 
ino (1927), 1. L. R. 52 Bom. 45.— 


Vol. XXXIV.— Master and Servant. Cases 2488—2499. 


2483. Add. Annotation :—Refd. Clarke +. South 
Ry. (1927), 96 L. J. K. B. 579. zoe 


2486. Add. Citation :—136 T.. T. 208. 


| 
2488a. Riding on engine.|—The duty of (.. a 
workman in the employ of the S. Railway, 
required him to go from point A. to point B. 
on their premises. Instead of going by a 
public road he proceeded to walk along the 
permanent way, a shorter route, in disregard 
of an emphatic prohibition. Itwasacommon 
practice, acquiesced in by the railway’s 
responsible officers, though forbidden by 
their rules, for workmen passing between A. 
& B. to travel on an engine if one happened 
to be running at a convenient time. When 
C. had walked about three-quarters of the 
distance along the line an engine going in 
the same direction passed him at a low speed, 
&, to save himself the trouble of completing 
the journey on foot, he attempted to mount 
the engine in motion, with the result that 
he was seriously & permanently injured. 
The county ct. Judge found that, although 
the prohibition was a very real one, C. was | 
entitled to compensation, as he was acting | 
‘for the purposes of & in connection with ”’ 
the railway’s business within Workmen’s 
Compensation Act, 1925 (c. 84), s. 1 (2) :-- 
Held: the above sub-sect. did not extend | 
compensation to workmen who were not in 
their employment at all, &, as C. in going into | 
a definitely prohibited area, had gone outside | 
his sphere of employment, he could not | 
recover.—— CLARKE v. SOUTHERN Ky. Co, 
(1927), 96 L. J. K. B. 572; 137 L. 'T. 200; | 
20 B. W. C. C. 809, C. A. 
Annotations :--Distd. Brotherton v. Jackson (1928), 98 1. J. 
K. B. 76, Consd. Quickfall 7. London & North-Kastern 
Ky. Co. (1929), 142 L. PT. 315. Shephard «. London, 
Midland é& Scottish Railway (1930), 113 L. 1. 220. 
2489. Add. Annotations :—Consd. Edwards v. 
Gwaunecacgurwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 06 L. J. K. B. 
3373 Jardine v. Steel Co. of Scotland (1926), 
J9B.W.C. C. 7265 Clarke o. Southern Ry. | 
(1927), 96 L. J. K. B. 572. Apld. Stephen 
v. Cooper, [1929] A. C. 570. Refd. Dixon rv. | 
Ayresome S.S, Owners (1940), 99 LL. J. K. B. | 
250; Dyson v. Vickers- Armstrong, Ltd. (1929), | 


see a re. 


22 B. W. C. C. 5513 Shephard v. London, 
Midland & Scottish Railway (1930), 143 1..'T. 
220), 

2492a. —-—.]—Some miners had been conveyed 
from their work at the face to the shaft in 
a train of tubs provided by the employers. 
Some conveyance was necessary in order to | 
enable the nen to leave the pit within the limit | 
of sever hours permitted for each shift. ! 
Subsequently the employers provided a 
‘‘spake,”’ i.¢., a train of special vehicles | 
containing seats. On the occasion of the 
accident the driver in charge of the spake, for 
some purpose of his own, did what he had 
sometimes done before, namely, instead of 
using the spake used a train of tubs for con- | 


er ee Sere ene te 





ee rene tere tne aetna ae 


veying the miners, who knew that riding on 
tubs was prohibited, but did not complain. 
The train of tubs broke & overturned, & two 
of the miners were killed, & one was slightly 
injured: - Held: the prohibition was of the 
class that dealt with conduct within the 
sphere of the employment, & Workinen's 
Compensation Act, 1925 (c. 84), 8. 1(2), 
applied. It was necessary for the employers 
that the men should leave within a specified 
time, & the act was done for the purposes of 
the employers’ trade or business, & compenga- 
tion should be awarded to the dependants of 
the two miners who were killed, but not to the 
slightly injured miner, who was, for that 
reason, not covered by sect. | (2). Apwarns 
v GWAUNCAEQURWEN COLLIERY Co., JAMES 
v. SAME, JENKINS rv. Same (1026), 96 1. J. 
K. B. 387; 186 1. T. 49t; 20 B. WwW... 
76, O. A. 

Annotation —Consd. Brotherton v. Jaeksan (J928), 08 TD. J. 

K. B. 76. 


2494. Add. Annotations :—As to (1) Refd. James 
”? Penderyn Limestone Quarries (Hlirwain) 
(1926), 20 3. W.0. 0. 27; Stephen v. Cooper, 
[1929] A. C. 570. 


2494a. - -- .} -A shunter was employed to accom- 
pany a sbort train & to get down to open 
yates, through which the train had to pass, 
& also to do the necessary shunting. He 
should have ridden in the front waggon, but 
used to ride by means of his coupling stick 
on the bufler so a8 to enable him to get. off 
& on more easily. Whilst so engaged the 
train went over a stone & jolted him olf, & 
the injury he received resulted in the loss 
of aleg. Riding on a waggon by means of a 
coupling pole was prohibited :- f/eld: the 
prohibition was not one defining the sphere 
of the raan’s employment, though the breneh 
of it, apart from Workmen's Compensation 
Act, 1925 (¢. 84), 8s. 1 (2), would have pre- 
vented the accident arising out of the employ- 
ment. There was evidence to support the 
finding of the county ect. judge that the act 
done was for the purposes of & in connection 
with the employers’ trade or business, & the 
accident, by sect. 1 (2), was to be deemed to 
arise out of the employment.~- JAMES uv. 
PENDERYN LIMESTONE QUANRKLES (LJIRWAIN), 
Trp. (1926), 20 B. W. CO. CO. 27, CO. A. 
Annotations :--Apld, Davison v. Holaslde & South Moor 
Colierics, Nappeor v. Lambton, Hetton & Jolcey Colllertes 
(1929), 3140 LT. 511. Consd. Quickfall ». London & 


North-Eastern 4. Co, (1929), 142 L. 7.315, Refd. Stokoe 
v. Mickley Coal Co. (1928), 158 bh. 'P. 566, 


2496. Add. Annotations :— Aas to (1) Consd. Ford ». 
Wellerman Bros. (1980), 99 I. 4. K. B. 600, 
Refd. Edwards v. Giwauncaegurwen Colliery 
Co., James v. Same, Jenkins v. Same (1926), 
06 L. J. K. B. 337. 


2499. Add. Annotatione:--As to (1) Consd. 
Ldwards v. Gwauncaegurwen Colliery Co., 
James v. Same, Jenkins v. Same (1026), 96 
Il. J. K. B. 887; Apld. M’Corquindale v. 


Se eee 
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2498 iii, ——— ——— Firing shote— 
Shot firer connecting cahle with charge— 
Premature firing by miner.}—Held : tho 
sbot firer was entitled to compensation. 
—Woop v. GARSCUBE COLLIERY Co., 
Lrp., (1927) 8. C. 877; 20 B. W.C.C. 
837.—SCOT. 

bi. ——— Fireman converting electric 
detonator into fuse detonator.|—Held: 


the workman, when injured, was doing 
an act not within the scope of his 
employment, &, even assuming It, was 


cigarctte was “burning material” 
within Coal Mines Gicnoral Kegulations, 
1913, 7.128; (2) there was evidence on 


done for the purposes of the employer's |) which the arbitrator was entitled to 


business, it was not an act to which 
Workmen’s Compensation Act, 1023 
(c. $2), a. 7, ed Se a 
v. CARNBROE 4L Co., LTD., {1927} 
8. C. 14.—8COT. 


d i, Almpving burning material to le 
about mine.}—Held : (1) a amouldering 
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hold that the workman had been 
guilty of serious & wilful misconduct 
in respect that the facts showed tha 
he had crented u dangerous situation 
as 6 result of a deliberate act of the will. 


—Ssrrnh v. Wemyss Coan Co., (1925; 


{ 8. Cc, 180. - 8COT. 


Cases 2489— 2528. 


2506a. 


Carnbroe Coal Co. (1926), 20 B. W. ©. CO. 689. 
Consd. Clarke v. Southern Ry. (1927), 96 
]L. J. K. B. 572. Distd. Wood v. Garscube 
Collery Co. (1927), 20 B. W. CG C. 837; 
Brotherton v. Jackson (1928), 98 L. J. K. B. 
76. Refd. Dennison v. Keiller (1926), 19 
B. W. C. C. 409. As to (2) Apld. Edwards 
». Gwauncaegurwen Colliery Co., James 
«. Same, Jenkins v. Same (1926), 96 L. J. 
K. LB. 387. Consd. James v. Penderyn 
Limestone Quarries (Hirwain) (1926), 20 
B. W. C. C. 27; Carter v. British Thomson- 
Houston Co. (1927), 187 L. T. 329. Apld. 
Stokoe v. Mickley Coal Co. (1928), 188 LL. T. 
566. Refd. Clarke ». Southern Ry. (1927), 96 
L. J. K.B.572. Generally, Refd. Davison v. 
Wolmside & South Moor Collieries, Napper v. 
Lambton, Hetton & Joicey Collieries (1929), 
140 L. T. 6113 Quichfall ». London & North- 
Eastern Ry. Co. (1929), 142 L. W316. 


2501. Add. Asnotations :-—Consd. Edwards v. 


Gwauncacgurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 387. 
Distd. Cartcr v. British Thomson-Houston 
(vo. (1927). 137 L. T. 329. Refd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. 0. C. 27; Stokoe v. Mickley 
Coal Co. (1928), 1388 L. T. 566 


2506. Add. Annotations :-—Consd. Stokoe v. Mickley 


Coal Co. (1928), 138 L. T. 566 Refd. Guest 
v. Gaston, [J927] 1 K. B. 1. 








——.|—S., a stfoneman, was 
employed by resps. driving a drift through 
rock by shotfimng & was found dead 
within three yards of the working face, his 
body being very badly damaged & his left 
arin practically blown off, he being a left- 
handed man. The drill & ratchet were found 
burnt, broken, & twisted a few yards from the 
working face, & the standard some way from 
the face & undamaged. The drill & ratchet 
together with the standard were used for 
drilling holes to put the shots in, but if a 
shot misfired & the stemming was drilled 
oul, the standard war not used. S. was a 
licensed shot firer, & his duty would be to 
deal with the case of a misfire, but the use 
of a hole in which a shot had misfired was 
prohibited, as also the drilling out of it the 
stemming in order to put in another charge, 
it, being directed that a fresh hole must be 
bored not less than a foot from the old hole. 
There was no evidence that there had been 
any attempt to drill a fresh hole. The 
couoty ct. judge held the man was killed 
whilst doing a prohibited act, but, as his 
wotive was to save himself the trouble of 
drilling a fresh hole, he was not at the time 
of the accident doing an act for the purposes 
of & in connection with the employers’ trade 
or business within Workmen’s Compensation 
Act, 1925 (c. 84),s. 1 (2), & his dependant was 
not entitled to recover compensation :- 

Held: the personal motive of the man in 
doing the prohibited act was not a criterion 
as to whether he was doing it for the purposes 
of & in connection with the employers’ trade 
or business, & as the man was engaged at the 
working face within the sphere of his empluy- 
ment he must be deemed to have acted for 
the purposes of & in connection with the 
employers’ trade or business, &, though doing 
u prohibited act, he was brought back within 
sect. 1 (1), & compensation was payable as for 
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an accident arising out of & in the course of 
the employment.—StToko# v. MicKLEY Coan 
Co., Bape (1028) 138 L. T. 566; 21 B. W. 
Cc. C. 70, OC. A. 


Annotation :—Refd. Davison v. Holmside & South Moor 
Collicries, Nepper «. Lambton, Hetton & Joicey Collieries 
(1929), 140 L. T. 611. 


2511. Add. Citations :—96 L. J. P. 0. 17; 136 
L. T. 66. 


Add. Annotations :—-As to (2) Consd. James v. 
Penderyn Limestone Quarries (Hirwain) 
(1926), 20 B. W. C. ©. 27. Apld. Stokoe v. 
Mickley Coal Oo. (1928), 138 L. T. 566. Refd. 
Davison v. Holmside & South Moor Collieries, 
Napper v. Lambton, Hetton & Joicey 
Collieries (1929), 140 L. T. 611. 


2512a. -|——-DAVISON v. HOLMSIDE & SOUTH 
Moor CoLirerties, LTp., NAPPER v. LAMBTON, 
HETTON & JoIcEy CoLimries, LrTp. (1929), 
140 L. T. 611; 45 T. L. R. 188; 22 B. W. 
C. C. 51, C. A. 


2512b. Riding on journey of trams.|—A miner 
his son, working on the same shift, had to 
return to the pit shaft by the main drift along 
which journeys of trams were being hauled. 
While they were returning, the cable of a 
journey of trams broke & ran back some 
twenty yards. The son was then found to 
be pinned underneath the corner of an over- 
turned tram & the father was found lying 
across another derailed tram, holding the 
signal rope & seriously injured. The boy died 
immediately & the father died two days later. 
The widow claimed compensation on behalf 
of herself & her surviving children. The 
county ct. judge found that the workman had 
been riding on the journey of trams contrary 
to the prohibition contained in Coal Mines 
Act, 1911 (c. 50), 8. 48 (2), & consequently 
was not acting in the course of his employ- 
ment at the time of the accident. He 
therefore made an award in favour of the 
employers. The dependants appealed : -— 
Held: there was evidence to support the 
finding & no misdirectiou.—HMDWARDS v. 
aap) oom Co., Lip. (1929), 22 B. W. Cc. C. 


2515a. Workman entering prohibited place by 
mistake.|—-A series of cubicles for electrical 
works were in course of being fitted up, some of 
which had been completed & contained live 
electiical machinery, & were locked. There 
was an cxpress order to the workmen not to 
enter the completed cubicles. The cubicles 
being worked upon were quite close to those 
finished, being in the same series. The work- 
man, a very competent man at his job, was 
very siontscinh tied. & was found electrocuted 
in ono of the completed cubicles, he having 
unlocked the others. The county ct. judge 
drew the inference that the workman had 
entered a completed cubicle by mistake, & 
was there for the purposes of his employers’ 
trade or business, & that the accident arose 
out of & in the course of his employment :— 
Held: there was evidence to support this 
inference of fact, & although the workman 
was acting contrary to a prohibition, the 
accident must be deemed to arise out of & 
in the course of the employment.—CARTER v. 
BRITISH THOMSON-HovustTon Co., Lip. (1927), 
187 L. T. 829; 20 B. W. C. CO. 331, C. A. 


2528. Add. Annotation :—Consd. Dixon v. Ayre- 
some S.S. Owners (1930), 99 L. J. K. B. 250. 
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2535. Add. cael adety oe Edwards v. Gwaun- 
caegurwen Colliery Co., James v. Same, 
Jenkins v. Same (1926), 96 L. J. K. B. 337. ‘: 

2541. Add. Annotation :—Refd. Dixon x. Avre- 

, er S.S. Owners (1930), 99 L. J. K. B. 250. 

2547. Add. Annotations :—As to (2) Refd. Durie v. 
Anchor-Donaldson Line (loa) 19 BW. 
ie 612; Taylorv. Lock (1930), 99 L. J. K. B. 


2548. Add. Annotations :—Apld. Morrison v. 9.8. 
Aboukir, Woods v. Same (1928), 21 B. W. 
C. C. 163. Refd. Black v. Hesperides S.S. 
Owners (1929), 22 B. W. C. C. 295. 


2552. Add. Annotation :— Refd. Dixon rv. Avre- 
some S.S. Owners (1930), 238 B. W.C. C. 29. 


2552a. Drowned when using boat not provided by 
employer.)—Five sailors got leave to go on 
Shore. The bo'sun said that they were not 
bound to be back in the ship until 6.15 a.m. 
A launch had been provided to take the 
sailors on leave to the shore & back again, & 
the captain told the men that the last journey 
to the ship by the launch would be made at 
§ p.m., & that if they came back later than 
that, they would have to find some other 
means of returning to the ship. The men 
desired to enjoy their leave till later than 
& p.m., & tried to arrange with the man 
who worked the launch to come for them at 
10 p.m., offering to pay him 2s. each, but 
the launch never came for them at 10 p.m., 
so they got into the first boat handy, a dinghy, 
& borrowed a scull with which they propelled 
the dinghy from the stern. The dinghy, 
though the men were unaware of it, was 
rotten & sank, the result being that three of 
the five men were drowned :—Jleld: there 
was no contractual obligation on the deceased 
raen to return to their ship by the boat they 
used, which was not provided by the cem- 
pPloyers, & as no such duty was on the men 
to use that boat, the accident by which they 
lost their lives was not in the course of per- 
forming some duty arising out of their con- 
tract of service, or, in other words, in the 
course of their employment.— ROBERTSON v, 
APPALACHEE (OWNERS), RovirRA v. SAME 
(1926), 1386 L. T. 488; 20 B. W. C. C. 57, 
Cow. 


Annotations :—-Consd. Morrison v. SS. Aboukir, Woods », 
Same (1928), 21 B. W.C. C. 163; Black v. Hesperides 8.8. 
Owners (1929), 22 B. W. C. C. 295. 

2552b. Standing up in boat to take hold of gang- 

way—Boat sinking.}— -M. & W. were members 
of the crew of a ship lying in a river aboyut 
twenty-five feet from the wharf. ‘The ship 
provided no boat for the purpose of going 
to or trom the shore. A game of football 
was being played on shore, at which the 
captain & some of the officers were present 
& in which M. took part. On returning to 
the wharf after the game M. hailed W., 
who got into a canoe at the foot of the gang- 
way & fetched M. When M. got up to take 
hold of the gangway, the canoe filled, & both 


men were drowned. The county ct. judge 
held the accident was occasioned by a 
reasonable attempt to get hold of the gang- 
way, & such attempt involved more than an 
ordinary rsh of navigation to which any 
passenger would be exposed, & was an act 
specifically connected with his employment. 
on the ship, & he made an award in favour 
of the dependants in both cases, on the 
ground that both men had been drowned in 
an accident arising out of & in the course 
of their employment :—Held:> there was 
evidence to support the finding. -MorRIgon 
v, ABOUKTR (OWNERS), Woops 7, SAME 
(1928), 21 BL W. CLC. 188, OA, 


| 2552c. Seaman crossing barges instead of using 


boat.|—--A sailor who was on shore on Jeave 
from his ship returned to the ship by walking 
over barges which lay between it A the 
quay. &, while doing so, fell into the water 
& was drowned. The employers had pro- 
vided a boat & boatman for the canons 
of the crew to get from & to the ship, but 
most of the crew used the way over the 
barges, & that was acquiesced in by the 
oflieers : -Held: the sailor being under no 
obligation or duty fo his emplovers to return 
by this means, was not im the course of his 
employment in so doing, & therefore the 
accident did not arise im the course of the 
employment.—BrLack 7. HESPrERIDES SS, 
OWNERS (1929), 22 B. WLC. CO. 295, CL A, 


2552d. Fall from ship's bulwark.) = ‘Tho decensed 


workman was a coal trimmer. On the day 
of the accident, he & the foreman of the 
trimmers had gone on resps.” steamship 
A. to place the chute in position, so that the 
coal could be shot into the hold. Having 
done that they both left the ship. The 
foreman stepped on to the ship’s bulwark 
& from there he stepped on to the top of the 
handrail on the quay, a distance of about 
two feet, & then hopped on to the quay. 
The deceased workman followed, but in 
stepping off the ship’s bulwark he slipped, 
fell, & was killed. After the accident the 
foreman noticed for the first time that there 
was a ladder provided to bridge the two-foot 
apace between the sbip’s bulwark & the 
handrail on the quay, & it was admitted that 
stepping across from the ship’s bulwark to 
the quay was not the right way of leaving 
the ship. The county ct. Judge made an 
award in favour of the employers: Held: 
the manner in which the deccased workman 
left, the ship was not. so far removed front 
anything contemplated by either party as 
to preclude the ct. from holding that the 
aceident arose out of & in the course of the 
employment. The case must be remitted 
to the eounty ct. judge to assess com- 
pensation.--DIxon ov. AYRWKOME SS, 
Owners (1980), 09 f. 5. K. KB. 260; 112 
L. T. 455; 28 1B. W. OC. C. 20, C. A. 


2559. Add. Annotations :—As to (3) Apld. Howells 


PART XIV. SECT. 5, SUB-SECT. 2.—-F. ) the quay. In the interval before the = There was sumo evidcnee that the crew 


sv. Fall from ship Unng between | disc 


of the cargo berun, the 9 of the barge could not gu ashore with- 


out the permission of the inaster of 


7 cee ay arge inanter of the barge went ashore to 
barge & quay.|—A canal Dadi t - the barge, but there was po evidence 


cargo of gra 


ferred to a ship rae alongside the to use a lavatory, 
t 


uay, drew up on 

shin & lay alonguide it secured in that baving 
Tre 

& 


ing Ro gangway between 


. obtain refreshmenta, cash a cheque, & 
pein wee to eee M there being ‘po it oe ener hal net go re 
7 , lavatory on the barge. On his return, withou eave from sumo Ruperior 
kb siver Slee ot oe croswed the ship he was pre- officer of his employers .~ dleld: the 


76ers. reagon- cee ta t from it to the barge, | accident arose out of & in the course 
Position by haw A he oney ge soap Se ve ; The of the employment.—-LawLOR fr 


able way the men on the barge had of the 
then cross the gangway between it & 


cross ship the » wheu he slipped & 
going ashore was to anedingy for fell into the New & wax drowned, } 
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Cases 2559—2612a. 


» G.W. Ry. (1928),97L. J. K. B. 183. Consd. 
Dyson v. Vickers-Armstrong, Ltd. (1929), 142 
L. TT. 340. Refd. Jardine v. Steel Co. of 
Scotland (1926), 19 B. W. C. CG. 726. 

2569. Add. Annotation : - Refd. Gorman v. Barclay 
Curle (1925), 19 3. W. C. C. 564. 

2572. Add. Annolations :-—Expld. Edwards vv. 
Gwauneucguiwen Colliery Co., James v. 
Same, Jenkins v. Same (1926), 96 L. J. K. B. 
337. Consd. Clarke v. Southern Ry. (1927), 
96 L. J. K. B. 572. Refd. James v. Penderyn 
Lamestone Quarries (Hirwain) (1926), 20 
BH. W. ©. C. 273; Stokoe v. Mickley Coal Co. 
(1928), 188 L. T. 5666; Davison v. Holmside 
& South Moor Collieries, Napper v. Lambton, 
Zoren & Joicey Collierics (1929), 140 L. T. 


2573. Add. Annotations :—Consd. Dennison v. 
Keiller (1926), 19 B. W. C. C. 409. Apld. 
Stephen v. Cooper (1928), 21 B. W. C. C. 
5643; Davison v. Holmside & South Moor 
Collicries, Napper v. Lambton, Hetton & 
Joicey Collienes (1929), 140 L. T. 511. Refd. 
James v. Penderyn [Limestone Quarries 
(llirwain) (1926), 20 B. W. C. C. 27 ; Brother- 
ton v. Jackson (1928), 98 L. J. K. B. 76. 


2574a. --—.| - Deceased was a mosaic worker em- 
ployed by applts., who had a flooring con- 
tract at K., & deceased was carrying out at 
K. mosaic work for the purposes of the 
contract. It was the duty of deceased to 
{ravel by train from L. to K. daily, & he was 
paid by applts. for the time occupied in so 
travelling, & his railway ticket was also paid 
for by applts. Deceased, haying gone to 
sleep, got out of the train whilst it was in 
motion Jeaving K. & slipped on the platform 
as he landed, fell heavily on his back, his 
head striking the platform violently, & died 
of the injuries received: Jfeld: though 
deceased was in the course of his employment 
while travelling in the train, he was com- 
mitting an illegal act in getting out of the 
{rain while in motion, & was doing an act 
which did not arise out of the employment, 
but under the above sect. it must be deemed 
to arise out of & in the course of the employ- 
ment as having been done in pursuance of & 
tor the purposes of the employers’ trade or 
business, & the act done was not so contrary 
to law as to pnt the man wholly outside the 
sphere of the employment, & jis widow was 
entitled to compensation.— ALTOBELLI v. 
JoUN ELLIS & Sons, Limp. (1926), 186 L. T. 
602; 20 3. W. C. C. 190, C. A. 

2578. Add. Annolations : ~ Apld. Lye v. British & 
Argentine Meat Co. (1928), Tid. (1927), 20 
B. W. C. ©. 3413; Moule v. Marmite Food 
Extract Co. (1927), 20 B. W. C. C. 446. 
Refd. Pruce v. Davey (1926), 136 L. T. 601. 

2579. Add. Annotations :- --Consd. Moule v. Mar- 
nite I’ood Hatract Co. (1927), 20 B. W. Cc. C. 
446. Refd. Gorman v. Barclay Curle (1925), 
19 B, W. C. C. 5843; Pruce v. Davey (1926), 
136 L. T. 601. 

2582. Add. Annotation :—Consd. Lawrence vv. 
Pies (1924), Ltd. (1928), 97 L. J. K. B. 

ao. 

2588. Add. Annotation :—Refd. J.wrence vv. 

a (1924), Ltd. (1928), 97 1. J. I. B. 
5. 

2589a. --— .] —A porter employed by furniture & 
upholstery makers claimed compensation for 
injury by accident arising out of an assault 


ENGLISH AND EMPIRE D1GEST SUPPLEMENT. 


committed upon him in the course of_his 
employment. Whilst engaged in_ loading 
furniture into a railway van outside resp.’s 
premises an altercation arose between appct. 
& the van driver in consequence of a 
suggestion made to the driver that he should 
assist in expediting the work. The driver 
struck appct. in the face, & so injured one 
of his eyes that it had to be removed. The 
county ct. judge dismissed the application, 
finding that though the assault was an 
accident, it was not one of the risks of appct.’s 
employment that he should be assaulted, & 
it was not the result of doing anything of 
service to his employer, & it was not an 
accident arising out of the cmployment :— 
Held: the decision was right, as there was 
evidence upon which the judge could support 
his decision, & no misdirection.—LEEF v. 
BRECKMAN (S. & I.) & Co. (1928), 138 L. T. 
610; 44 7T. L. R. 235; 72 Sol. Jo. 154; 21 
B. W. C. C. 32, C. A. 


2589b. —-——.]— HOLDEN v. PREMIER WATERPROOF 
& RUBBER Co., Lr. (1930), 170 L. T. Jo. 
535, C. A. 


2504a. Attendant of urinal—Assault by drunkard. ] 
—A workman cmployed as an underground 
urinal attendant in the Hast End of J.ondon, 
was struck in the eyes by a drunken sailor 
who refused to pay a penny for using a water- 
closet. As a result, the workman, who 
already suffered from partial loss of sight, 
was totally blinded. The county ct. judge 
heard no evidence as to the quantum of com- 
pensation, but decided as a point of law that 
he could not hold that the accident arose out 
of the employment in the absence of evidence 
that the employment exposed the workman 
to some risk of assault. He therefore made 
an award in favour of the employers. The 
workman appealed :- -Held; the workman, 
by the nature of his employment, was 
exposed to risks to which ordinary members 
of the public were not exposed & the 
accident arose out of the employment.— 
SMirn v. STEPNEY CORPN. (1929), 22 B. W. 
©. C. 461, C. A. 


2602a. ——— ———.] —A ship’s fireman was found 
injured at midnight at the bottom of a roped- 
in hold, after having been helped on board 
three hours earlier in a hopelessly drunken 
condition. The accident happened when he 
was engaged in carrying food, 1t being no 
part of his duty to do so, on that night. The 
county ct. judge found that the workman 
must have crawled through the ropes round 
the hold without having any duty whatso- 
ever to do so, & held the accident arose 
neither out of nor in the course of his employ- 
ment :—Held: the judge could have come 
to no other conclusion on the evidence, & 
there was no misdirection.—-WATSON ¢. 
ALEPPO (OWNERS) (1927), 20 B. W. C. C. 
634, C. A. 


2604. Add. Annotation :—As to (2) Refd. Lawrence 
v. Matthews (1924), Ltd. (1928), 97 L. J. 
K. B. 758. 

2605. Add. Annotation :—Refd. Lawrence 1. 
eee ‘1924), Ltd. (1928), 97 L. J. K. B. 
758, 

2612a. Splinter in finger—Workman making pack- 
ing-cases.|—-A workman engaged in making 
wooden packing-cases complained to a welfare 
worker in his employers’ works that he 
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thought he had a splinter in the little finger 
of his right hand, but she could find nothing 
except a small black speck. It was a 
frequent occurrence for a workman to request 
the welfare worker to remove a splinter from 
a finger, & this particular workman had done 
so on several occasions. The finger became 
red & swollen, & five days later a doctor 
found a small bleb on it containing pus. The 
workman was feverish & was sent to hospital, 
where he died of septic pneumonia ten days 
after his complaint to the welfare worker. 
In his evidence the house-surgeon of the 
hospital said, ‘‘ There was no sign of a foreign 
body. In my view there must have been 
some injury or crack at place of bleh. Crack 
might be microscopical or it might be a 
foreign body entering there. The latter 3138 
the most usual.”” There was no evidence 
that the workman did any work at home which 
might cause a similar injury. On a claim 
by the dependants, the county et. judge 
found the following facts: (a) sepsis was due 
to the entry of a foreign body, the pomt of 
entry being indicated by the bleb, (b) deceased 
had previously got splinters in his hand, such 
as led to festering, (c) such a splinter would 
be likely to produce the condition of 
deceased’s finger. Tf'rom these facts he drew 
the inference that the deceased was infinitely 
more likely to get a splinter at work than 
elsewhere, & that he, therefore, died from 
an accident arising out of & in the course 
of his employment. The employers 
appealed: Held: there was evidence to 
support the findings of fact, & the county 
ct. Judge was entitled to draw from those 
facts the inference which he did.- Hurst v. 
Wantrer’s Pauw Torrkrk Co., Lip. (1929), 
22. W.O. C. 215, CL A. 

2618a. Seratches—_ Furniture remover.; A work- 
man, employed to drive a lorry & move 
furniture, frequently received o6eratches in 
the course of his work, but usually took no 
notice of them. On returning from his work 
one evening he showed his wife that his 
fingers were scratched. Te suffered great 
pain under the arm during the night & died 
within seven days of septic poisoning. He 
nad no hobby or occupation at home which 
exposed him to scratches. The county ct. 
judge found that death was due to an injury 
arising oul of the employment. The 
employers appealed : - Held: there was evi- 
dence to support the finding & no mis- 
direction. PIPER +. DEATH Bros, (1929), 22 
B. W, . 6. 73, CL A. 

2619. Add. Annotations :—-Apld. Lawrence». 
Matthews (1924). Ltd. (1928), 07 L. J. K. B. 
758. Consd. Lee v. Breckman (19268), 138 
J... T. 610. 

26192. .]--A commercial traveller was killed 
by a falling tree while motor-cycling upon his 
employers’ business. The fall of the tree 
was apparently caused by a gale of unusual 
force :—Held : as deceased was brought into 
a danger zone by reason of his employment, 
the accident arose ‘‘ out of the employment ” 
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2642 ~=«viii. —-—. }+—-HETHER- 
INGTON vt. DuBian & DBLESSINGTON 
Srramu Tramway Co., [1927] Ir. 72. 
70 B. W.C. C. 852.—IR. 
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ii. —— + Workman's 
crushed by mangle—Pain wrongfully 
attributed by workman to prick from 
vw. PERTH 
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PART XIV. sand 


Cases 2612a—2668a. 


within Workmen’s Compensation Act, 1925 
(c, 81), 8.1, & the question as to what caused 
the fall of the tree wasirrelevant. -LAWRENCE 
“. Marrimws (192¢), Lap., [1929] 1K. B. 1; 
97 lL. J. K. B. 758; 140 L. T. 25; 44 
TL. R. 812; 21 B.W. C. C. 345, C. A. 

2627. Add. Annotations :—.18 to (1) Consd. Holden 
vr, Premier Waterproof & Rubber Co. (1930), 
70 lL. T. Jo. 535, Refd. Lawrence 1. 
Matthews (1921), Ltd. (1028), 97 1. J. KB. 
758; Sinith v. Stepney Corpn. (1929), 22 
B. W. Cc. C. 451.) .fe to (2) Refd. Lawrence 
v. Matthews (1924), Ttd. (2928), 07 L. J. 1K. B. 
TH8. 

2646. Add. Annotation :— Consd. Muscroft — v. 
Stewarts & Lloyds (1028), 21 BLOW... 274. 


2647. Add. Annotation: Refd. Wurst r. Walter's 
Palm 'PolTee Co, (1929), 22. B. W. OC. @. 215. 

2649. Add. Annotations: -Apld. Stroud v. Bath Gas 
Light & Coke Co. (1927), 137 Lo T. 623. 
Consd. Stokoe v. Michley Coal Co. (1928), 148 
1. T. 566. Apld. Edwards 7. Qvean Coal Co. 
(1929), 22 B. W. C. C. 264. 

2652. Add. Annotation: Refd. Stroud +. Bath 
Cas Light & Coke Co. (1927), 187 L. TT. 623. 

2653a. — |} A workman in charge of a 
coke-conveyor was found entangled in’ the 
machinery, & died shortly atfer being re- 
leased. There was no yaa Re ron of how he 
met with the aceident, but when last: seen 
shortly before he was acting in the course of 
his duty. The county ct. judge drew the 
inference from the facts before him that the 
workman was acting iw the course of his 
employment: //eld: the county ct. judge 
was entitled to draw the inference he did, & 
there was no misdirection, STROUD uv. BATH 
Gas faaur & Conn Co, (1927), 187 GT. TP. 
B23: 20 BW. OL CL am CL A. 

Annotation Consd. Muscroft o. Stowarts & Lloyds (1928), 

ZEB. WoO. 274. 


2656. Add. Annoluhtons: Ae fo (1) Consd. Jones 
r. Cory (1926), 20 B. W.C. OC. 2513) Museroft 
» Stewarts & Lioyds (1928), 21 B. W. Cc. C. 
271. 

2658. Add. Annotation: 
Coal Co. (1920), 22 1b. 

2660. Add. Annotalion: Refd. 
(1928), 21 B. W. 0. GC. Y. 

2665. Add. Annotations: Consd. Raeburn », Loch- 
gelly Iron & Coal Co. (1926), 20 B. W. 0. €. 


Apld. Kdwards 7. Occan 
WL. €, 254, 


Gill ow. Perrott 


637. Refd. Ferguson ». Shotts Tron Co. 
(1927), 20 B. W. 0. C. TAT. 
2666. Add. Annotations :~-Consd. Cole uv. L. & 


& N. EL. Ry. (1928), 21 B. W. OC. CL 87. 
Refd. Ferguson v. Shotts Iron Co. (1927), 20 
B. W.C. C. 741. 


2668a. -— - Dispenser —Scratch.} Appct. was 
employed by two doctors in partnership as 
a dispenser, her duties being to fill medicine 
Hottles & clean instruments. On Nov. 9, 
1926, at 10.30 a.m., whilst 50 employed, she 
noticed that her right thumb was bleeding, 
but was not sure how the seratch which 
caused the bleeding had occurred, & she had 
not felt pain. She inferred that she must 


96 — AUS. 


sw. Claum wnsu ceasful — Origin of 
infirtion unexplained. \-—-OAKES ». HoL- 
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have knocked it at the time on a rough 
bit of wood at the side of the sink or on the 
edge of a cork box. She applied iodine, but 
as the bleeding did not stop she went to the 
assistant, who bandaged her thumb, & she 
continued at work until 11.30, when she 
went to one of the partners, who dressed the 
wound. On Nov. 16 she felt too unwell to 

o to work, & subsequently was in the 
infirmary until Jan. 18, 1927, suffering from 
septic poisoning :—Held: {1) there were 
sufficient facts proved before the county ct. 
judge to enable him to draw an inference one 
way or the other, so that there was no 
necessity for surmise, conjecture, or guess ; 
(2) the employers had had knowledge of the 
accident, & notice was not necessary.— 
are v. PERROTT (1928), 21 B. W. C. C. 9, 


2668b. -———- Workman moving gutters with sharp 


edges..—On May 16 a workman was 
employed as a labourer in moving semi- 
circular rain gutters with somewhat sharp 
edges, & returned home with a slight wound 
in his right shoulder. On the following day 
he told a fellow-workman that he was 
‘‘ fecling his shoulder,’”’ but he continued at 
work until May 21. A doctor was called in 
on May 23, but the workman rapidly grew 
worse & died on May 25 from septicamia. 
The widow spoke to the employers’ time- 
keeper of the death & gave formal notice on 
June 11. The county ct. judge held he was 
entitled to infer an injury resulting from an 
accident which arose out of & in the course 
of the employment, & also held the employers 
were not prejudiced by any delay in giving 
notice :—Held: there was evidence to 
support the findings, & no misdirection.— 
FLETCHER v. SINCLAIR IRON Co., Lip. (1928), 
21 B. W. C. C. 62, C. A. 


Annotation :—Refd. Stroud v. Bath 
Gas Light & Coke Co. (1927), 187 L. T. 623. 
Chronic glaucoma.|—A_ stoker, 
who was already blind in his left eye, com- 
plained that he had become completely blind. 
He alleged that a foreign body had entered 
his right eye, but at the time of the alleged 
accident he made no complaint of anything 
having entered his right eye. A doctor, who 
examined him, diagnosed the case as one of 
chronic glaucoma. The county ct. judge 








Ss. C. 166.—SCOT. 
fi, ~—— ——~.J~—A_ railway 


MIDLAND & Scorrisu Ry. Co., (1930) 


Jases 2668a—2706. ENGLISH AND Empire Dicest SuPPLEMENT. 


found that the workman was at all material 
times suffering from chronic glaucoma, & 
that there was no injury by accident arising 
out of or in the course of his employment :— 
Held: there was evidence to support the 
finding, & no misdirection.-—-WARSAWA v. 
Me a (OWNERS) (1921), 21 B. W. C. C. 
5,C. A. 


2690b. —— Cataract.]-—— A foreman elec- 
trician had since the age of seven worn 
spectacles in order to save a permanent 
squint. On Apr. 16, 1926, an ignition tube 
burst, & some particles of dust & carbon 
struck his right eye. The right side of the 
face was blackened, but after his eye had been 
bathed & particles of carbon washed out, 
he continued at work until Jan. 1928, 
although from time to time the right eye 
became inflamed. In Feb. 1928, cataract 
was diagnosed, & in Oct. 1928, the right eye 
was excised. After the operation the work- 
man resumed his work with the same em- 
ployer & earned the same wages. On an 
application for compensation the county ct. 
judge said he was not satisfied that the 
workman had made out a primd facie case of 
incapacity due to the accident in 1926 & 
did not call on the employers, but dismissed. 
the application with costs. The workman 
appealed on the ground that the award was 
against the weight of evidence :—Held: the 
evidence justified the county ct. judge in 
finding that the incapacity was not due to 
the accident.—JoNuES v. PETTIFER (A. & EK.), 
Lrp. (1929), 22 B. W. C. C. 405, C. A. 


2691. Add. Annotations :~—-As to (1) Consd. Johnson 
v. Warren (F.) & Co. (1928), 21 B. W. ©. C. 
411. Expld. Church v. Dugdale & Adams, 
Ltd. (1929), 22 B. W. C. C. 444. 


2693. Add. Annotations :—Apld. Stroud v. Bath 
Gas Light & Coke Co. (1927), 137 L. T. 623. 
Consd. Stokoe v. Mickley Coal Co. (1928), 138 
L. T. 566. Apld. Edwards v. Ocean Coal Co. 
(1929), 22 B. W. C. CO. 254. 


2697. Add. Annotation :--Mentd. Jones v. Great 
Western Ry. Co. (1930), 47 T. lL. R. 39. 


2706. Add. Annotations :—-Consd. Muscroft v. 
Stewarts & Lloyds (1928), 21 B. W. C. C. 
274. Refd. Gill v. Perrott (1928), 21 
B. W. C. CO. 9. 





quired to be done. As it waa then 
only a short time before the ordinary 
hour for reswning work, he remained 


95 
guard, while in the course of his om- 
pievencut, had occasion to travel to 
lis work as n passenger in an otherwise 
unoccupied rallway compartment. At 
the end of the Journcy the coer 
ment in which he had beven travelling 
was found to be empty. Both of its 
doors were closed, but the window of 
the left-hand door was open. He was 
aftorwards discovered lying uncon- 
scious in a tunne! somo distance back, 
on the left-hand side of the line. Ina 
claim for compensation at tho instance 
of his widow, the arbitrator found that 
it was possiblo to fall from the window 
of a train by pure accident. He drew 
the inference that the puard, while 
conducting himself as an ordinary 
passenger, met his death by falling 
vecidentally through the open window ; 
& he accordingly awarded compensa- 
tion --Zeld: it could not reasonably 
be inferred that the accident to the 
deceased guard arose ‘‘ out of ” his 
SIMPSON tv. 


employment. LONDON, 


PART XIV. daa & SUB-SECT. 4.- 


b i. Workman leaving work to 
relieve nature.}--'The premises of a coal 
importer adjoined © Grand Canal 
Docks. Although a considerable 
number of men were employed on 
these premises, no lavatory accommo- 
dation was provided, & it was 
customary for tbe employees to go 
across @ pee on to a track about 
three feet wide which penced along 
the edge of the docks to relieve 
nature either on the track, which was 
on the employer’s premises, or at some 
little distance outside the premises at 
steps which led down to the water’s 
edge. The dinncr hour for the men 
was from 1 to 2 o'clook. One of the 
workmen was told by the foreman to 
return to work one day before 2 o’clock 
to do work, he returned ax 
ordered. But when he returned he 
found that the work, which it was 
intended he should do, was not r 
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on the employer’s premises in a shed 
in the company of some of his fellow- 
workmen. He subsequently went out 
of the hut, making use of a slang 
expression used by the men when 
retiring to relicve nature. He was 
never seen alive again. Several hours 
later bis body was found floating in 
the Canal Basin. The cause of death 
was, admittedly, drowning :—dield : 
there was evidence from which the 
judge could infer that when the work- 
man left tho hut he had gone for the 
purpose of relieving nature ; re 
was also evidence that the death of the 
workman was caused by an dent ; 
& that accident arose out of & in the 
course of the employment.—TRACEY 
vw. KELLY, [1929] I. R. 634.— IR. 


PART XIV. =_— &, SUB-SECT. 4.— 


o i, ——.]— Ferevson 0. SHoTTS 
B. W. C. C. 741.—8COT. 


Vol. XXXIV.—Master and Servant. Cases 2710—2790. 


2710. Add. Annotation :—Consd. Muscroft 
Stewarts & Lloyds (1928), 2 B. W. C. C. 274. 


2710a. ——-.]—A miner, who was known to 
be suffering from valvular disease of the 
heart, returned to work against his doctor's 
advice. His condition was such that he was 
liable to collapse or sudden death at any 
moment. He went down the mine at 
10.30 p.m., & was alive & well at 3 o’clock. 
At 4 o'clock he was found dead in his stall, 
lying back as though asleep. There was no 
evidence of any fall of roof, & he had no pick 
in his hand. He was alone at the time of his 
death, & there was no evidence of what the 
man was actually doing :—Held: there was 
no evidence that the man’s death was caused 
by any strain at work, & no evidence that 
death resulted from any injury by accident 
arising out of the employment.— Muscrorr 
v. STEwarTs & Lioyvps, Lrp. (1928), 140 
L. T. 64; 21 B. W. C. C. 274, ©. A. 

2718. Add. Annotation :-— Refd. Fercuson v. Shotts 
Iron Co, (1927), 20 B. W. C. GC. 741. 

2714, Add. Annotation :—Consd. Flanagan 
Ackers Whitley (1926), 19 B. W. GC. C. 399. 

2734a, ——~- -—— .]--A miner was about to insert 
a fuse in a detonator in the course of his 
duties when the detonator exploded & injured 
him. The sheriff-substitute held that the 
cause of the explosion was not proved &, 
the workman having discharged any onus 
laid on him by proving that the explosion 
caused the injury, found that. the accident 
arose out of the employment & made an 
award in his favour. The employers 

appealed. 


v. 








Vv. 


The First Division of the Ot. of 
Sepsion by a majority affirmed the award. 
The employers appealed to the House of 
Lords :~—Z/eld : it followed from the facts 
of the case that the accident arose out of & 
in the course of the employment. —LOCHGELLY 
Iron & Coan Co., Lrp. tv. Lainporis (1929), 

22 B. W. 0. C. 876, Hf. Ja. 
2735a. — - — Seaman stooping in course of duty - 
Burst blood-vessel.}] -The chicf officer of a 
vessel, fifty-eight years old, while on duty 
on the bridge, stooped to get some string out 
of a cupboard in the course of his duty & 
- then stated to the captain that he felt queer, 
sat down, & later fell unconscious on the 
bridge. He recovered consciousness in five 
minutes, but died about eight hours after- 
wards. There was uo inquest or post 
mortem. At the hearing of a claim by the 


———_ — ee ~ _ ~~ 


PART XIV. eecr 5, SUB-SECT. 4.- 


° ( e 
di. -~——.)—Pltut., who wan operated | 
on for hernia some years previously, 
suffered a recurrence of the trouble ; 
while at his work :-- Zicld: although. ! 
if there is an unotpected personal 
injury arising from some physlologit al 
condition set up in the course of the | 
work, that may he described as an 
accident cven when there fp nothing 
unusual or particwar which sets it up, | 
yet the onus on plitf. in the present , 
! 


possible to pad 
position in whi 
fletd: 
deceased was seen 


UNION 


case of establishing that his condition 
was the result of a recent bernia had 





wharf alongside one of ita ships which 
was discharging, was discovered some 
short distance uway from the scene of 
his work jammed between two railway 
sagons & futally injured, it being im 
huw he got into the 
ch he was found: - 
there bei 


before the accident, a presumption 
arose that he continued in the course 
of his employment.—AMCHIBALD 
STEAMSHIP 
epee (1930) N. ZL. KR. 


widow the doctors on both sides agreed that 
he died very probably from cercbral 
hemorrhage. His own doctor, who had 
attended him for twenty-tive years, said 
he was a healthy man, & there was no 
evidence of anything wrong with his heart. 
The county ct. Judge found that the cause of 
death was the breaking of some _ bload- 
vessel due to the stooping which caused the 
tall which subsequently led to the death, 
but held that be would not be justified in 
inaking an award for the dependant. The 
dependant appealed: Held: on the finding 
that death was due to the stooping, it fol- 
lowed that death resulted from injury by 
accident arising out of the employment. - 
HORE v. GENERAL STEAM NAVIGATION Ca. 
(1929), 22 B. W. OC. C. 100, C. A. 

2742. Add. Annotation: -Refd. Smith v. Wemyss 
Coal Co. (1927), 21 B. W.O. CL 483. 


| 2747. Add. Annotation :~-Refd. Wood v. Garseube 
Colliery Co. (1927), 20 B. W. C. C. 837. 

2751. Add. Annotation :—-Mentd. Wood v. Cars- 
cube Colliery Co. (1927), 20 B. W. C. C. 837, 

2757. Add. Annotation :-—Refd. Wood v. Garscube 
Colliery Co. (1027), 20 B. W. CG. C. 837. 

2759. Add. Annotation: -As to (2) Refd. Gilmour 
v0. Garrallan Coal Co. (1926), 10 B. W. O. C. 
653. 

2766. Add. Annotution : ~Aato (2) Consd. Young rv. 
Keeble (1928), 21 B. W.C. C. 29d, 

2768. Add. Annotation: - -Apld. Thorpe v. Sadler, 
Sadler », Thorpe (1927), 20 B. W. C. C. 188. 

2768a. ———-.] ~A workman was struck on the 
elbow while passing through a swing door. 
He suffered great pain & had to seu a doctor. 
At the end of a week symptoms of osteo- 
myclifis showed themselves. The arm 
gradually grew worse & was finally amputated. 
The county ct. judge held the incapacity 
was due to the accident :—JTeld: there was 
evidence to support the finding, & no mis- 
direction.— VINCE oo ABEL & Immay (1128), 
21 3B. W. CLC. 151, CO. A. 


= Add. Annotation: Apld. Gilmour 1. Gar- 
| rallan Coal Cu. (1926), 19 B. W. C. ©. 683. 


ee 
i eee ee eno 


2787. Add. Annotations : ---Consd. Lewis 1. Guest, 

Keen & Nettlefolds, Waoatkina 7. Same, 

| Tucker v. Same, Ingram ». Crawshay (1927), 

96 LL. J. K. B. 664; Bireh Bros, Ltd. e. 
Brown, (1030] 2 K. 8. 255. 

2790. Add. Annuolations: Consd. livans v. Gilbie 


ar - —_ - - « 


~e 


Contributory neglgence on the part 
| of the ewployee does not cxonerute 
the employer from Lability to com 
pensato the cinployee if the acaide nt 
could have been avelded by deft by 
the exercise of ordinay care & 
| dilfgence, Whore, thercforr, the tind- 
ing of the comr. was that the workman 
| was passing along oO rainy truck 
contiary to the rules framed by deft. 
| co., & Was run over by an engine whieh 
| 


evidence that 


at his work shortly 


v. wus potng faster than the prescribed 
Co. oF NEW mend feild: the accident wae not 
179. -- directly attributabl fo the wilful 


disobedienee of the workman within 


Workmen's Compensation Act, f925, 


isch d,—AYLING 1. 
WruteGTos CORDS. [1930] N-Z-T. It | PART XIV. SECT. 5, SUB-BECT.5. A. 3'(1) (hy (Uo, treaties Vast ve TATA 
337.—-N.Z. Wie ee ke Ge te fon CO.1928S) CE. ROS Pat.at. IND. 
PART XIV. SECT. 5, SUB-SECT. 4. BON v. W. WINN & Co. LTD. ; 

Nese ee hb ae | (1028) 28 8. RN BW. 4705 45 | PART XIV. SECT. 6, SUB-SECT. 1. 
2 7 led by raal , Posmbitity of future tafury-- 


oceurred-~—Dereased killed by raiwu 
wagons at place of wurk.j— Deceauad. 
who was employed by deft. co. to 
sweep up the coal dropping on the | 


| PART XIV. sEor. 


sx. Workman on railway track.}— 


ihe ther court may consider,|—BAMAOS 
r Wisttam Bainp & Co., [1929}) & © 
(Ct. of Sees.) 21. SCOT. 


5, SUB-SECT. 5.— 
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2822a. 


(1926), 96 L. J. K. B. 117; Wagstaff wv. 
Gutta Percha Co. (1927), 20 B. W. C. CO. 430; 
Williams v. Tredegar Lron & Coal Co. (1927 ), 
96 L. J. K. B. 722; Stevens v. Birmingham 
Corpn. (1929), 22 B. W. ©. C. 311; Wilsons 
& Clyde Coal Co. v. Burrows (1929), 141 
L. ‘T. "594. Distd. Birch Bros., Ltd. v. Brown, 
[1930] 2 KK. B. 255. Refd. Wilsons & Clyde 
ee Co, v. Burrows (1929), 22 B. W. C. C. 
30 


2793. Add. Annotations :—Distd. Birch Bros., Ltd. 


7. Brown, [1930] 2 K. B. 255. Refd. Stevens 
eee Corpn. (1929), 22 B. W. C. C. 


2795. Add. Annotation :—Refd. Gilmour v. Gar- 


rallan Coal Co. (1926), 19 B. W. C. C. 683. 


2799. Add. Annotation :-—Consd. Werrin v. United 


National Collieries (1926), 20 B. W. C. C. 166. 


28038. Add. Annotations :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, Tucker 
v. Same, Ingram v. Crawshay (1927), 96 
L. J. K. B. 664. Distd. Ruddy v. L. M. & 
S. Ry. (1929), 22 B. W. C. C. 138. Consd. 
Bireh Bros. ». Brown, [1930] 2 K. B. 225. 
Refd. Williams v. Cwmaman Coal Co. (1927), 
20 B. W. C. C. 476; Lyon v. Taylor Bros. 
(1928), 21 B. W. C. C. 415; White ». 
London & North-Eastern lty. Co. (1929), 22 
B. W. C. C. 618. 


2811. ae Annotation :-—Refd. Fyfe v. Fife Coal 


o. (1926), 20 B. W. C. C. 548. 


ite - -~-—-—.J]—Where an award was made 


terminating weekly payments. on the grounds 
that refusal to undergo certain treatment was 
unreasonable, & that the onus lay on the 
workman to prove that the proposed opera- 
tion would not have cured him & that he was 
reasonahle in refusing the operation :—Held : 
the onus lay on the employers to show that 
the workman would have recovered if he had 
undergone the treatment.—INDIA RUBBER, 
Gutta PERcwa & ‘TELEGRAPH WorKS Co., 
ae v. CHAPMAN (1926), 20 B. W. C. C. 184, 
C 


2815. Add. Annotation :—Refd. oars aaa 


v. Johnson (1926), 20 B. W. C. C 





Whether refusal unreasonable.]|—The 
question whether the refusal of a workman 
to undergo treatment is reasonable or un- 
reasonable, is one of fact.—FYFrE v. Fire 
COAL Uo., Lip. (1927), 188 L. T. 65; 20 
B. W.C. C. 548, H. L. 


2823a. ——- ——.]--A workman strained the 


muscles of his back in the course of his 
employment & received compensation for 
flve months. Le also suffered from septic 
teeth. Acting on their doctor’s certificate 
his employers stopped compensation & the 
workman filed a request for arbn. The 
employers answered that, if the workman was 
still incapacitated, the incapacity was due 
to natural causcs. The workman’s doctor 
had advised him to have his teeth out, as 
their condition retarded his recovery, but 
he had refused to have this done, & at the 
hearing the county ct. judge was advised by 
the medical assessor that the condition of the 
teeth had perpetuated theinjury. The county 
ct. judge found that the workman had acted 
uureasonably in not having his teeth removed, 
as by that mcans he would probably have 
fully recovered by the time that the employers 


| 


Cases 2790—2886b. INGLISH AND Emprre DiGcest SUPPLEMENT. 


had stopped compensation. He found “ that 
appct. had failed to prove that his con- 
tinued incapacity was due solely to the 
accident.’”” He made an award of a penny 
a week, allowing the workman the costs of 
the arbn. The workman appealed from the 
award of a penny a week, & the employers 
cross-appcaled on the question of costs :— 
Held: the county ct. judge was justified in 
awarding only a penny a week, because he 
found that ha. could not otherwise assess the 
quantum of incapacity due to the accident 
so long as the elfect of the septic teeth 
remained, also the award as to costs could not 
be disturbed because he had found that 
thefe was some incapacity due to the accident. 
—Ruppy v. LONDON, MipLanp & SCOTTISH 
Ry. (1929), 22 B. W. UC. C. 138, C. A. 

Anore On “, wold. Watts, Watts & Co. v. Hole (1930), 23 

2831. Add. Annotations :—Consd. Church v. Pogdale 
& Adams, Ltd. (1929), 22 B. W. C. C. 444; 
Dixon v. Sutton Freath & Lea Green Colliery, 
Ltd. (1929), 22 B. W. CEC. 521. Refd. John- 
son v. Warren (I.) & Co. (1928), 21 B. W.C.C. 
411. 

2881a. .|—A miner received an injury to the 
spine, which caused paralysis of the lower 
part of the body. An operation was un- 
successful, & the injury was classed as 
incurable. The miner was taken to his home 
& suffered great pain. He committed suicide 
by cutting his femoral artery, & left a letter 
addressed to his wife explaining his act. 
The county ct. judge held the man was not 
insane when he committed suicide, & death 
had not resulted from the injury :—Held: it 
was a question of fact, as to which there was 
evidence to support the finding, & there was 
no misdirection—BEVAN v. J:ANCASTERS 
SteAM Coan COLLIERTES (1927), 20 B. W. 
©. C. 241, C. A. 

Annotation :—Consd. Church v. Dugdale & Adams, Ltd. 

(1929), 22 B. W. C. CG. 444, 

2833. Add. Annotations :— As to (2) Refd. Bevan v. 
Lancasters Steam Coal Collieries (1927), 20 
B. W. C. C. 241. Generally, Consd. Johnson 
v. Warren (F.) & Co. (1928), 21 B. W. C. C. 
411; Church », Dugdale & Adams, Ltd. 
(1929), 22 B. W. C. C. 444; Dixon v. Sutton 
Heath & lea Green Colliery, ltd. (1929), 22 
B. W. C. C. 621. 


2836. Add. Annotation :—Rofd. Johnson v. Warren 
(F.) & Co. (1928), 21 B. W. C. C. 411. 


2836a. —— -.J}—A workman while leading a horse 
was badly injured by the animal falling on 
him. He did no work for two years, & then 
committed suicide. He had received medical 
attention throughout the two years. On 
a claim made by the widow for compensation, 
the county ct. judge found that the workman 
was not insane when he committed suicide, 
& that death did not result from the injury, 
& made an award in favour of the employers. 
The widow appealed :—-Held: there was 
evidence to support the finding of fact & no 
misdirection.- -J OHMNSON v. WARREN (F.) & Co. 
(1928), 21 B. W. C. C. 411, C. A 

_f nnotations :-- Refd. ea how. Dugdale & Adams, he 

(1929), 22 B. W. C. 4443 Dixon rv. saves Mamas 
Lea Green Colliery, Ltd. (1929), 23 B. W. CC. 5 

2836b. -]/—A baker suffered from dente 
which was pronounced incurable. He 
became depressed &, it was said, had de- 
lusions, one of which was that, by receiving 
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weekly compensation, he was robbing his 
employers. Six months after being certitied 
as suffering from dermatitis, he committed 
suicide. On a claim for compensation by his 
widow, as dependant, the county ct. judge 
made an award in favour of the employers 
on the ground thai death was not duc to 
causes directly attributable to the accident: 
—Held: the award of the county ct. judge 
amounted to a finding of fact that there was 
no insanity. The finding was supported by 
the evidence, & there was no misdirection.—— 
CHURCH v. DUGDALE & ADAMs, LID. (1929), 
22 B. W.C. C. 444, C. A. 


The county ct. judge found that the injury 
to the hip was due to the original accident, 
that. the employers had nat been prejudiced 
by any failure to mention the hip in the notice 
of accident, as they had paid compensation 
to the workman after an examination by their 
own doctor :- -Jfeld: there was evidence to 
support the findings, & no misdirection.—- 
Wi1LEs 1, ELLERMAN’s WILSON LINE (1928), 
21 B. W.C. C. 104, CLA, 


2856a. -—— -— - - -.}]—A workman cut his 


finger slightly. We continued at work for 
about a month, when his thumb became 
swollen & he h&ad to go to the infirmary, 


2839. Add. Annotation :—Consd. Lewis v. Guest, where a week later he died of blood-poisoning. + 


2840. Add. Aznolation :—Retd. Lewis v. Guest, 


2849a. -- 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
06 L. J. K. B. 661. 

—— Error in entry ~ Verba) notice 
correctly given.]—The workman, a miner, 
met with an accident arising out of & in the 
course of his employment with applts. He 
went into his employers’ ambulance rooin & 
received treatment. An entry was made in 
the accident book describing his injury as an 
injury to the left knee. The injury was in 
fact to the right knee, & the workman subse- 
quently developed tubercular trouble in his 
right knec. In answer to a claim for com- 
pensation, the employers relied on the entry 
in the accident book & said that they had 
had no notice of the injury to the right knee, 
in accordance with Workinen’s Compensation 
Act, 1925 (c. 84), s. 14. he county ct. 
judge found on the evidence that the workh- 
man’s right kuee was in fact injured by the 
accident & that the entry in the accident | 
book was an error. Ile also held that the |! 
entry in the accident book referred to the | 


i ee ee re ee 





accident & that notice of the accident was 
given orally by the workman in the 
ambulance roow, & that that notice com- 
plied with sect. 14 (2); that the incorrect 
entry was no bar to the claim for com- 
pensation, & that the employers were not 
prejudiced, & he made an award in favour 
of the workman: —Held; the employers 
were not prejudiced by the incorrect entry 


—_~—— ee Oe 


Notice of the accident was not given to the 
employers until a month after the workman's 
death. The county ct. judge found that 
notice of the accident had not. been given as 
soon as practicable, & that the employers 
were prejudiced by the want of notice: 
Held: it was a question of fact, as to which 
there was evidence to support the finding. 
JIEOVANS uv. SIMPSON (JAMES) & SoN (1926), 19 
B. W. C. ©. 407, CO. A. 


2856b. -- - | On Jan. Ol, 1927, a 


workman suffered an accident to his right. 
thumb. He left work as a result of the 
accident, & a week later, on Keb. 7, notice 
of the accident was given to the employers 
on his behalf. The county et. judge found 
that the notice was not given as soon as 
practicable after the accident, but he also 
found that the employers were not pre- 
judiced in their defenee by such want of 
notice: - Held: there was evidence to sup- 
port the fludings, & no misdirection. HOomks 
v iscok (JAMES) & Sons (1927), 96 L. J. 
K. B. 1068; 20 B. W. 0. C. 558, CA. 


2885a. ~| Gaitie. Pernorr, No. 26650, 
ante. 
2890a._ - -}) When notice of an accident 


has not been given as soon as practicable 
after the accident, it is a question of fact for 
the county et. judge whether the employer 
is oF is not prejudiced in his defence by the 
want of such notice, & if there was evidence 
upon which the judge could so decide, 
the et. will not interfere. Denny v. Gainar 
Wesrenn Ry. Co. (1926), 19 BL. WLC. C. 
A05, (. A, 


in the accident book, as notice of the accident , 2880b.— ~ -| EVANS v. SIMPSON (JAMES) 
had been properly given to them in com- & Son, No, 2856a, anile, 
pliance with sect. 14. Therefore the award | 2890c. ---— --- -.| JIInKs v. Hiscok (JAMES) & 
of the county ct. judge must be affirmed. Sons, No. 285Ub, ante. 
Croucy v APPLEBY LRON Co., Lip, (1930), | 2890d. — - =. Famrenisn v. SINCLAIR JEON 
143 L. T. 264; 23 BL W.C. C. 69, C. A, Co., Urp., No. 2668b, ante. 

2849b. Contents— All injuries need not be specified. | 19917. Add. Annotation: As to (1) Consd. Piper 
—The mere fact that notice has to be given | o. Death Bros. (1924), 22 Bo W. 6, CO. 73. 
dovs not imply that all injuries must be | 9991, add. Annotations: Refd. Diewitt. 7. 
epecitied. Britannic Assce. (1927), 137 T. T. 511; 


A workman gave notice of an accident, | 
in which he complained of injury to his ribs, | 
& his employers paid him compensation. ; 
He returned to work after two months. He 
then began to suffer with his hip, & eventually 
had to cease work on that account. His 


2925a. 


Soyer v. Johnson, Matthey (1027), 96 . J. 
kK. B. 1011. 


| 9925. Add. Annotation :- -Refd. Brown vr. Aveling 


& Porter (1020), 22 B. W. ©. C. 165. 
- Erroneous entry In accident book as 


tolimbinjured Verbal notice correctly given. | 
C(ROLOCH o. APPLEBY TRON Co., Laro., No. 
25190, ate, 


ee re ee 


cmiployers resisted 4a second claim for com- | 
. * 2 1 
pensation, on the ground that no injury to the 

hip was specified in the notice of the accident. | 


ee 8 eee 


occurred on Jan. 16 :— Held: a notice | r. KASUINATH Crimagl (1927), I. LB. 2. 
yen on Jan. 22 was sufficient.- | 52 Kom. 45,-—IND. 
GREAT INDIAN PENINSULAR KY. Co. | 
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PART XIV. SECT. 7, SUB-SECT. 1.— 
2850 ii. —-- ——.]—An accident 


Yases 2980—2909a. ENGLISH AND Emrire Dicrest SUPPLEMENT. 


2930. Add. Annotations :—Consd. Drewitt  v. 
Britannic Assce. (1927), 137 L. T. 6511; 
Soyer v. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. Apld. Brown v. Aveling & 
Porter (1929), 22 B. W. C. C. 165. Consd. 
Halsey v. Kmth Oi] Works (1980), 28 
B. W.C.C. 1; Sharrod v. Warwickshire Coal 
Co. (1929), 22 B. W. CU. C. 599. Refd. Shotts 
Iron Co. v. Fordyce, [1980] A. C. 503. 


2939. Add. Annotation :—Consd. Sharrod v. War- 
wickshire Coal Co. (1929), 22 B. W. C. C. 599. 


2041a. - -+-In Jan. 1925, a miner was 
struck in his right eye by a piece of coal. 
He never went off work, but from the first 
suffered pain in the eye which increased. <A 
year after the accident a white patch 
appeared on the eye. In Apr. 1928, he was 
run over by an omnibus & prevented by that 
accident from working. We then, began to 
go blind in the right eye. In Sept. 1928, he 
first gave notice to his employers of the 
accident to his cye in 1925, & subsequently 
claimed compensation. At the hearing 
medical evidence was given to the effect 
that the condition of the eye was consistent 
with the blow it received in 1925. The 
county ct. judge said in his award, that he 
was satisficd that the blindness was caused 
by the blow received in 1925, but that the 
workman never thought that the injury was 
in any way serious. Le therefore held that, 
in those circumstances, there was reasonable 
cause for giving no notice of the accident 
until Sept. 1928. The employers appealed : 
—Held: there was misdirection; on the 
evidence the injury was serious to the man’s 
knowledge from the first, & the workman 
had shuwn no reasonable cause for failing 
to give notice of the accident at the time it 
oceurred. --SHARROD v, WARWICKSHIRE COAL 
Co., Lirn, (1829), 22 B. W. Cc. C. 599, CAL | 

2947. Add. Annotation : - Consd. Sharrod v. War- | 
wickshire Coal Co. (1929), 22 B. W. C. ©. 599. 


2949a. — — -—~-.] ~WILEs v. ELLERMAN’S WIL- 
SON JANE, No. 2849b, ante. 


2954. Add. Annotation: As to (8) Apld. Dobson 
Steam Fishing Co. v. Lewis (192), 22 B. W. 
. C. 419. 


2956. Add. Annotations :—Consd. Telephone Manu- 
facturing Co. ». Abel (1928), 21 B. W. C. C. 
289. Apld. Dobson Steam Fishing Co. v. 
Lewis (1920), 22 3. W. CL. C. 419. 


2958. Add. Annotation :-—As to (2) Consd. Tele- 
phono Manufacturing Co. v. Abel (1028), 21 
B. W. ©. C. 289. 


2068a. --—— --—.]-—An injured workman was 
treated in hospital by a consultant of the 
hospital. She returned to work, but ceased 
work again owing to the injury. She was 
then requested by her employers to submit 
to an examination by the same consultant 
acting as their medical adviser. She refused, 
on the ground that he would be a necessary 
witness on her behalf in any arbn. pro- 
ceedings. The employers applied for sus- 
pension of weckly payments until the 
examination had taken place. The county 
ct. judge granted the application, on the | 








PART XIV. SECT. 


sx. Failure of enployer tv rescribed statement—E. 
POET OF nee, ae D. L. R. 10 


ground that the reason given for the refusal 
was itself unreasonable :—Held : to find that 
the refusal was unreasonable merely because 
the workman objected to being examined, at 
the instance of the employer, by a con- 
sultant at the hospital at which she had been 
treated, was not sufficient. The matter 
must be further inquired into to ascertain 
(1) whether this consultant was the only 
medical adviser available to the workman, 
& (2) whether the woman’s case, if it went 
to arbn., would be imperilled by reference 
to this particular consultant.—TELEPHONE 
MANUFACTURING Co., Lirp. v. ABEL (1928), 
21 B. W. CO. C. 289, C. A.; subsequent pro- 
ceedings (1929), 22 B. W. C. C. 84, C. A. 


2968b. Reasonableness of  refusal.}-—An 
injured workman was treated in hospital 
by a consultant of the hospital. She returned 
to work. but ceased work again owing to the 
injury. She was then reyuested by her 
employers under Workmen’s Compensation 
Act, 1925 (c. 54), s. 18, to submit to an 
examination hy the same consultant acting 
as their medical adviser. She refused on 
the ground that he would be a necessary 
witness on her behalf in any arbn. proceedings. 
On an appIn. by the employers under sect. 18 
to suspend the weekly payments, the county 
ct. judge held that her refusal was unreason- 
able & granted the appin. On appeal the 
case was remitted for further inquiry to 
ascertain (a) whether this consultant was the 
exclusive adviser of the workman, (6) whether 
the workman’s case, if it went to arbn., 
would be imperilled in any way by reference 
to this particular consultant, & (¢) whether 
the geile request that the workman 
should be examined by this consultant was 
reasonable. The county ct. judge found in 
favour of the employers on all points. The 
workman appealed: Held: on the evidence 
the workman was reasonable in refusing to 
submit {o examination by this consultant 
at the instance of the employer, & the county 
ct. judge’s findings could not. be support ed.-—— 
"TELEPHONE MANUFACTURING Co., Lip. uv. 
ABE, (No. 2) (1929), 22 B. W. C. C. 84, C. A. 


2970a. Voluntary payments under agreement— 
Employer’s right to examination.]—-Where a 
workman & employers come to an agreement 
whereby voluntary payments are in future 
to be made to the workman, in lieu of pay- 
ments under an order of the ct., the em- 
ployers are entitled to have the workman 
examined by their medical adviser under 
sect. 18.—DonsON STEAM FiswIne Co., Iirp. 
v. Lewis (1929), 22 B. W. C. C. 419, C. A. 


2983. Add. Annotations:—Refd. Drewitt v. 
Britannic Assce. (1927), 187 L. T. 511. 
Mentd. Soyer v. Johnson, Matthey (1927), 
96 L. J. K. B. 1011. 


2999. Add. Annotations :—Consd. Soyer v. Johnson, 
Matthey (1927), 96 L. J. K. B. 1011; Shotts 
Tron Co., Lid. v. Fordyce, [1930] A. C. 503. 
Apld. Sharrod v. Warwickshire Coal Co. (1929), 
22 B. W. C., C. 599. 

2999a. ———.}—(1) The question whether the facts 
found by an arbitrator constitute reasonable 
cause for the failure of the injured workman 
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3006. Add. Annolution: - Consd. 


3013. Add. 


3016. Add. Annotations : —Consd. 


Vol. XXXIV.—Master and Servant. Cases 2899a—3031a. 


to give notice of the accident or to claim | 
compensation within the statutory period ' 


is a question of law, & therefore the arbi- 
trator’s decision on the question is open to 
review. 

(2) In Apr. 1924, resp., while working as a 
drawer in applts.’ employment, injured the 
muscles of his back. He immediately 
reported his injury to the proper officer, who, 
thinking the injury trivial, did not report it 
to headquarters. Resp. continued his work 
as a drawer at full wages, with the exception 
of # fortnight in Sept. 1927, for nearly four 
years, when he became totally incapacitated, 
& he had since been fit for light work only. 
His injury took the form of muscular rheuma- 
tism in the back & attendant sciatica. In 
Oct. 1928, he made a claim: for compensation, 
& until that date applts. had no hnowledge 
that he intended to make any claim against 
them. Throughout the whole period he 
suffered considerable pain, which he 
associated with the injury. He did not 
intend to claim compensation so long as he 
was able to earn full wages in applts.’ em- 
ployment. The arbitrator found in Jaw that 
resp.’s failure to claim compensation 
timeously was without reasonable cause & 
refused compensation: —Held: resp. had 
proved that his failure tu make a claim within 
the statutory period was occasioned by mistake 
or other reasonable cause. ~ SHoTTSsS TRON Co., 
Lrp. v. Forpycen, (1930) A.C. 608; 90 1. J. 
P.CL 101; 131. T. 200; 46 T. L. R. 354 
74 Sol. Jo. 400; 283 B. W. CC. C. 73, Tb. 1. 5 
off9.. S.C. sub nom. FOROYCE vo. SHOTTS TRON 
Co., Lip. (1929), 22 BL W. OL . ait. 


3005. Add. Annotation : —Consd. Soyer foe ohnson, 


Matthey (1927), 06 lL. J. K. B. 101 


Drewitt —v. 
Britannic Assce. (1927), 137 L. T. 51). 
Annotations :~-Refd. Drewitt — uv. 
Britannic Asse». (1927), 1387 TL. TT. 511; 
Soyer vt. Johnson, Matthey (1927), 96 L. J. 
K. B. 1011. : 

Prewitt 


tT. 


WINSOLL, AWBALUUy [lUGI), WU 4a oe 


Annotations. 
BR OW. Ct 


following day he was found to have a hernia. 
He made a claim for compensation on 
Aug. 8, 1927, giving the date of the accident. 
as Jan. 5, 1926. The employers contended 
that no claim had been made within six 
months of the alleged accident. The county 
et. yudge held that there was reasonable cause 
tor failing to make a claim within six months, 
hecause the workman believed that the 
pain was femporary, & that he would 
noon recover. The employers appealed : 
Held: there was misdirection, & the workman 
had shown no reasonable cause for failing 
to make a claim within six) months. - 
Brown v. AVELING &A Porten, Lap. (18298), 
22 BR. W. ©. CL. 105, OL A. 

Folld. Halsey ro Buith Oi Works (1930), 23 


, : C4. Refd. Sharrod vr. Warwick ure Coal Co. 
(1929), 22 Bo WoO. O. So, 
3025b. -— -.]- A workman, on Jain. 6, 1927, trod 


on a piece of pipe, causing him to fall on his 
right arm. He made no clarm until Aug. 
1920. At the hearing he said: ‘IT felt sick, 
but could not find the first-aid man. Fourteen 
days after 1 went to a doctor. 1 carrted on 
with my work; it was diffieult & paintal. 
... At the time [ realised there was an 
aceident. 1 thought a good deal of the 
injury, but J thought it would work off. 1 
made no claim because I thought it would 
work off & there would be no necessity Co 
make a claim. That was why To made no 
Clann. T was able to cam my money?’ He 
continued working until Nov. 1028, when he 
went off work on account of bursitis until 
Apr. 1929, After Apr. he worked for two 
months, & then, owing to slackness of trade, 
was discharged. Ino Nov. JOZ9, a medical 
man reported that from Nov. 1928, to Apr. 
1929, his incapacity was due to the bursitis, 
& in all probabihty the bursitis dated from 
the fall in Jan. 1927, The county ct. judge 
decided that on those facts he was bound to 
hold that the workiman had shown no reason - 
able cause for not anaking the claims within 
six months of Jan. 6, 1027: Held: there 


MILISUIPeUUOrk, 


K. B. 101). 


3020. Add. Annotation: ~As to (2) Consd. Soyer 


' 3029. Add. 


Annotation : - 
Britannic Assee. (1027), 137 L. T. 611. 
3080. Add. Annolations: 


Refd. Prewitt vv. 


Consd. Sharrod ¢. War- 


3025a. ——-.;—.\.  workinan, 


vz. Johnson, Matthey (1927), 96 Ll. J. K. B. 
1011. 

who had _ been 
employed by the same employers for thirty- 
nine years, received a jerk while helping to 
pull a barrow through louse sand on Jan. 6 
1926. He felt pain & reported that 


thought he had ruptured himself, but he | 


continued at work until June 17, 1927, when 3031a. - 


he became very ill after attempting to lift 
a heavy article & went to bed. On the 


he | 3081. Add. Annotation : — Apld. 


wickshue Coal Co, (1929), 22 B.W.C. C. 600; 
Sbotts Iron Co., Ltd. vw. Kordyee, | PsO] A.C, 
503. Refd. Soyer v. Johnson, Matthey (1927), 
06 LE. 7. K. B. 10113 Brown v. Aveling & 
Porter (1929), 22 15. W. C. C. 165. 

Drewitt =v. 
Britannic Assce. (1927), 137 I. T. 51). 
~j---On Apr. 16, 1026, a workman fell 
& injured his knce. He was paid ful! wagres, 
although incapacitated, until Sept. 3, when 
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3021 iv. -J—In Apr. 1924, 
colliery drawer injured # back in 
assist to replace a derailed hutch. 
vy suas the exception of a fortnight in 
Sept. 1927, when he was off work for 
medical treatment, he continued ut 
his usual occupation, carn full 
wages, until Mar. 1928, when he left 
his employment to undergo treatment 
for trouble arising from the injury. 
In Oct. 1928, while still incapacitated, 
he made a ¢c for compensation. 
In addition to the above facta it was 
established that the workman was 





i 


iffering from muscular rbeumatisin 
. Sclatica, & that these troubles arosc 
from the injury fm Apr. 1924; that 
ever since the date of the aceident the 
workman had asaneiated bin tranble 
with the accident; but that he had 
not intended to claun compensation 
s0 long as he was able to earn full 
wages. It was also established that, 
immediately after the accident, the 
workman had notified the fireman of 
the injury, but that the latter, con- 
sidering the injury trivial, had not 
reported it to superiors, & that 
prior to Oct. 1928, the emplvyers had 
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no knowledge, cither actualor taputed, 
of an Intended = = clauu iiedld: 
although the worlauon was throughout 
aware of his Uijury, the fact that he 
witht able to earn full wages In bis 
ordinary So ovine for four yearly 
after the aceldent showed that he war 
not unreasonable mn assum that the 
injury was not guch as would cause 
him to become incepacituted:  &, 
meordinpgly, that hi. delay fy claiming 
compensation war due to a ees 
uble cause.” FoRDLCKH »& SHOT! 
jron Co,., Lrv., [1929] S. GO, 81’ 
SCOT. 


Cas es 3031a—3056c. 


Annotations : 
B. WoO 


3033a. eae 


he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. $4), until two days after the statutory six 
months had expired, The county ct. judge 
found that the workman never intended to 
claim within the necessary period of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion:—Held: the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving him a right to compensation, & fails 
to make a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would Iead him to believe 
he could get compensation without making 
a claim, he shows no reasonable cause 
(ScRUTTON, I.J.). -Drewirr v. BrivaNNIc 
ASSURANUE Cu., Lap. (1027), 137 L. 'T. 511; 
20 B. W. CO. C. 4384, CO. A. 


Apld. Brown ». Avoling & Porter (1929), 22 
Cc. 0.165. Consd. Shotts Lron Co. Ltd. v. Fordyce, 
i he ree Ae out Refd. Halsey ». Icrith OJ] Works (1930), 


Unwillingness to claim compensation. | 
~SuHorrs Iron Co., Lrp. v. Forpycr, No. 
2000a, ante. 


30338b. Expectation of compensation without neces- 


sity of making claim.|--In Apr. 1925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his full wages. Ilis employers 
hnew of the accident, but were not aware the 
chef could not do his full work. In July, 
19026, he was dismissed, & in that month made 
w claim for compensation. The county ct. 
Judge found that the workman did not refrain 
irom making a claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident :--lfeld: there was cvidence 
to support the findings, & no misdirection. 

There would be reasonable cause for not 
making a claim within six months, if the 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(LORD HANWorTH, M.R.).-—SovEen v. Jorn- 
son, Marriury & Co. (1927), 06 L. J. K. B. 
1011; 20 B. W. ©. C. 504, C. A. 


3085. Add. Annotations :— Aa to (1) Consd. Drewitt 


. 3056c. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


Folld. Soyer v. Johnson, Matthey (1927), 9¢ 
L.J.K.B.1011. Apld. Sharrod v. Warwick- 
shire Coal Co. (1929), 22 B. W. C. C. 599. 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W. C. C. 165; Shotts Iron Co. v. Fordyce, 
f1930} A. C. 503. 

3044, Add. Annotation :—Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 

3045. Add. Annotation :—Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 

8047. Add. Annotation :—Refd. Woodrow  v. 
Trawlers (White Sea) & Grimsby (1929), 
141 L. T. 676. 

3055. Add. Annotation :—Apld. Pullen v. Enthoven 
(1927), 20 B. W. C. CO. 248. 

3056a. .|—Appct. was in receipt of a weekly 
payment on account of injuries received in 
the course of hisemployment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 





certified by their doctor. The workman 
replied with a _ counter-certificate of his 
doctor. The matter was submitted to the 


medical referee, who certified that the man 
was fit for most forms of work. The em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award :—Held: (1) 
compensation was not payable after in- 
capacity had ceased; (2) the certificate of 
the medical referee was sufficient & con- 
clusive.—-PULLEN v. ENTHOVEN & SON (1927). 
20 B. W. C. C. 248, C. A. 

3056b. ——--.]—-In a reference to a medical referee 
made under Workmen’s Compensation Act, 
1925 (c. 84), s. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being something different from what in fact 
it had previously been. The county ct. judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent bach 
to the medical referee for explanation or 
correction :—Held: the certiticate being 
ambiguous was not conclusive, & the parties 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the judge was entitled to hear the 
evidence tendered & act upon it.—AUSTIN 
v. PARTINGTON STEEL & JRON Co., LtTp. 

(1928), 21 B. W. C. C. 1, C. A. 


A stoneman in a colliery was 








y. Britannic Asscce. (1927), 187 L. T. 511. | 
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fi, ——-.J-The Workmen's Com- 
pensation Board has no jJurisdivtion 
over rights of action or procesdings 
in the Kxechequer Ct. in Admity. - 
DAQHLAND uv, S.S8. Catana, [19237] 4 
DL. R486 (19BTT 3 W. WL R97: 
3S 1. . [E. 440. CAN, 


sa Coutrol of Board By court.) 
On construction of Workmen's Com 
pensation Act (Accident Fund). 
It, Ss. A., 1922, c. 177, 8 13 oo ifela . 








eatin 


~ _ 


the jurisdiction of the ct. to interfere 
with acts of the board is excluded only 
with respect to acts witbin the juris- 
diction of the board, & the board’s 
Jurisdiction is Hmited to ‘ matters 
arising under this Act,” & its regula- 
tions are to be for the purpose of 
** varrying out the provisions of this 
Act ” Therefore whore a ation 
of the board goes beyond the authority 
which the Act confers on the board, 
the ct. van declare it, & an assessment 
based Ubereon, unauthorised & invalid. 
—h, er rel. Davigs vo FLW. MceDov- 
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by a medical referee to be suffering 





GUL CONSTRUCTION Co., Lip. (Alta.), 
{1929} 3 W. W. BR. 650.—CAN. 


PART XIV. SECT. 9, SUB-SECT. 3. 

3044 1. Position of judge—Sits as 
artntrator. ELAHUNT vt. Moopy, 
11942511. KR. 208; Pere ett pe Oceinge: 
WR WoL, 939, BP. R. 


CO— 
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3053 = xv. -}-—-M‘CREADIE v, 
Dovutton & Co., [1928)]8. C. 29.--SCOT 


— Toes 
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from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct, judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping, such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity :—Held: the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation.—TaYLDER v. LAMBTON, HET- 
TON & JOICEY COLLIERIES, Lrp. (1928), 21 
B. W.C. C. 115, C. A. 


3056d. -——- As to possibility of recurrence,} —A 


3057a. -— -— 


medical referee, to whom a dispute as to tho 
condition of a workman who hai sustained 
injuries by accident arising out of & in the 
course of his employment had been referred 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 19, after giving two certificates 
of partial recovery, certified that in his 
opinion the workman had = completely 
recovered from the accident & was fit for 
his ordinary work :—Held: the medical 
referee must be taken to have directed luis 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recurrence of incapacity, & that. his 
certificate was final & conclusive. 

Where, therefore, upon an application by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
& that there was a reasonable probability 
of a recurrence of incapacity :- -Held: it 
was not competent to the arbitrator, or, 
failing him, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, & that the only course open to the 
arbitrator was to end the compensation.- - 
WILsons & CLYDE CoAL Co. v. BURROWS, 
[1929] A. ©. 661; 98 L. J. BP. C. 1513 141 
L. T. 604; 45 T. L. R. 615; 22 B. WC. , 
430, II. I. 

What amounts to ambiguity.) —- 
Kvans (RicnHarp) & Co., Lrp. v. GILBIE, 
No. 8541a, post. 


3057b. ———— -—~~--.] — AUSTIN v. PARTINGTON STEEL 


& Iron Co., Lrp., No. 3056b, ante. 


3057c. ——- - What amounts to.]—A medical referee 


sanen veers — we ew 


certifed that a workman was fit for work 
as a stevedore, or at any other form of 
unskilled labour, but that occasionally in 
actions where a particularly strong gri 
was necessary he would be working at as 

disadvantage as compared with his con- 
dition before the accident. ‘The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 


Temeliien a annlioneetemeaael 





A kent LI Ne —einte etme arent 


$074. Add. Annotation : 
3078. .idd. Annolation: 








the workman :—Held: the certificate was 
unambiguous & there was no misdirection.-— 
MONTGOMERY v. GENERAL STEAM NAvIGA- 
a Co., Tarp. (1929), 23 B. W. oO. CL. 48, 
C. A, 


3059. Add. Annotations :—Consd. Somerville v. 


Barclay Curle (1925), 19 B. W. ©. C. 536; 
Penman v. Caprington & Auchlochan Col- 
lieries (1926), 19 B. W. O. C. 604. Refd. 
Lafferty v. Darngavil Coal Co. (1926), 20 
B. W. C. C. 671; Catton v. Ashwell & Nesbit, 
{1928} Ch. 484. Mentd. Akers v. L. & N. E. 
Ry. (1926), 20 B. W. 0. C. 105. 


3061. Add. Annotation :---Refd. Lewis 1. Tredogar 


Iron & Coal Co. (1929), 22 B. W. C. ©. 268. 


8061a. ——— -——-.} -A miner was certiflad in 


Dec. 1925, as suffering from minor’s 
nystagmus, & was paid compensation. In 
Aug. 1026, the employers aie eg com- 
pensation after serving notice under Work- 
men’s Compensafion Act, 1025 (cv. 84), 8. 12, 
on the ground that the workman no longer 
suffered from the disease. <A counter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certifled that the workman was _ totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. On an 
application by the workman for an arbitration 
in Jan. 1029, evidence was tendered that 
nystagmus had onee more become active, 
but the employers raised the prelinunary 
objection that the medical referee's certificate 
was conclusive against the workman, & 
destroyed the ctlect of the certifying surgeon's 
certificate of Dee. 1925. The county ct. 
judge upheld the objection & made an order 
dismissing the application for arbitration. 
The workman appealed: Held: the certifi- 
cate of a medical referee being only con- 
clusive as to the matters therein cortifled, 
& miner’s nystagmus being a_ recurrent 
disease, the certificate was not of itself a 
bar to the claim of the workman for com- 
pensation, & i¢ was for the county et. judge 
to decide whether there had been in fact any 
recrudescence of the original disease. 
Lewis v. TREDEGAR PRON & CoaL Co, (1029), 
22 B. W. C. . 268, CL A. 


3068. Add. Annolalion :-- Distd. Parker v. London 


Brick Co. & Forders (1927), 20 B. W. 0. 0. 
573. 

Folid. Lewis ». Canmell, 
Laird & Co. (1920), 28 Bb. WC. C. 410, 
Folld. Lewis ¢. Caminell, 
Laird & C'o. (19929), 22 8. Wo... A. 


3081. Add. Annotations :-—As to (1) Apld. Dodd »v. 


Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118; Tempus Shipping Co. v. 
Trott (1028), 141 L. T. 19. Retd. Kobingon 
vy. Vickers-Armstrong (1929), 22 B. W. CG. OC. 
171; Ruddy v. L. M. & S. Ry. (1920), 22 
B. W. C. C. 138 ; Mockbill v. Womer City 9.8. 
Owners (1929), 22 B. W. CO. C. 260. Aa to 


ae “ 


Hed: tho arbitrator wus not entitled, 


3057 '. Ambiguous report—Didy o 
judge to clear.}—Employers, who 
been paying compensation to a 
Jabourer in respect of an ser bed 6 to his 
eyo, served u him a medical certifi- 
cate to the effect that he had recovered ; 
&, no counter-certificate having becn 
received from bim, they stopped pay- 
ment of compensation on Apr. 5, 1927. , 
In a eubsequent apphcation by the | pensation as from Apr. 5, 1927, ont 
workman to have ® Memorandum of !/ the further orders of the Ct.: - 


J.8. 1105 


agreemont recorded, the arbitrator, 
on the application of the employers, 

e a remit a medical referee. 
On Fob. 2, 1928, the referce reported 
that the workman’s condition was suck 
that he wae not “ at present '’ dchurred 
bouring work. The 


on the ovidence before bisn, to muspend 
componsation a4 from Apr. 5, 1927, &, 
fn view of the clreunistancesy disclosed, 
the capacity of the workman an 
between Apr. 5, 1927, & Keb. 2, 1928, 
should be inquired into by the 
arbitrator rather than by a further 
reroit to the medical referee. —M'LEL- 
LAN t. THORBURN & Son, (1929) 8. C. 
(Ct, of Sons.) 34. -SCOT, 


70 


Cas es 3031a—3056c. 


Annotations : 
B. W.C! 


he was summarily dismissed from employ- 
ment for misconduct. In the hope of being 
reinstated, he threatened to bring an action 
for wrongful dismissal, but made no claim 
under Workmen’s Compensation Act, 1925 
(c. $4), until two days after the statutory six 
months had expired. The county ct. judge 
found that the workman never intended to 
claim within the necessary period of six 
months, & there was no reasonable cause for 
the delay, & he refused to award compensa- 
tion :—Held: the evidence supported the 
findings, & there was no misdirection. 

When the workman knows that the injury 
he suffers from was occasioned by an accident 
giving him a right to compensation, & fails 
to muke a claim within six months, if that 
failure was prompted by his own interests, 
& was not induced by any action of the 
employer which would lead him to believe 
he cowld get compensation without making 
a claim, he shows no reasonable cause 
(Scrurron, J.J.). - DREWITT v. BRITANNIC 
ASSURANCE Co., [vrp. (1027), 137 I. T. 511; 
20 B. W. C. OC. 484, ©. A. 

Apld. Brown pv. Aveling & Porter (1929), 22 


; . 0.165. Consd. Shotts lron Co. Ltd. vo. Fordyce, 
11930] A.C. 508. Refd. Halsey v. Hrith Oi] Works (1930), 
23. BW. O. GC. LL. 

3088a. - - - Unwillingness to claim compensation. ] 


-SHorrs lron Co., Lrp. v. Forpycr, No. 


2099a, ante. 


3038b. Expectation of compensation without neces- 


sity of making claim.|---In Apr. 10925, a chef 
severed the ligaments of his right hand in 
handling a dish which broke, but he continued 
his work at his fw wages. Llis employers 
knew of the accident, but were not aware the 
chef could not do his full werk. In July, 
1926, he was dismissed, & in that, month made 
aw claim for compensation. The county ct. 
judge found that the workman did not refrain 
{from making claim because he formed the 
view that he would receive compensation 
should incapacity supervene in the future 
without the necessity of making a claim, & 
that the employers did nothing to encourage 
such a view, & there was no reasonable cause 
for not making the claim within six months 
of the accident: ~Held: there was evidence 
to support the findings, & no misdirection. 

There would be reasonable cause for not 
making a claim within six months, if the 
workman could prove that there was a tacit 
understanding that the employers knew all 
about the possibility of a claim & were pre- 
pared to give him compensation, even though 
his claim might fall outside the six months 
(Lorp WANworti, M.1.).—Soyver v. Jonn- 
son, MArtTHBY & Oo. (1927), 96 L. J. K. B. 
1011; 20 1B. W. 0. C. 504, CO. A. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Folld. Soyer v. Johnson, Matthey (1927), 96 
L. J. K.B.1011. Apld. Sharrod v. Warwick- 
shire Coal Co. (1929), 22 B. W. C. C. 599. 
Refd. Brown v. Aveling & Porter (1929), 22 
B. W. C. C. 165; Shotts Iron Co. v. Fordyce, 
(1930) A. C. 503. 

3044. Add. Annotation :—Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 

3045. Add, Annotation :—Apld. Delahunt v. Moody 
(1927), 21 B. W. C. C. 588. 


3047. Add. Annotation :—Refd. Woodrow  v. 
Trawlers (White Sea) & Grimsby (1929), 
141 1. T. 676. 


3055. Add. Annotation :—Apld. Pullen v. Enthoven 
(1927), 20 B. W. C. C. 248. 

3056a. .|—-Appct. was in receipt of a weekly 
payment on account of injuries received in 
the course of hisemployment. The employers 
gave notice of termination of the weekly 
payment, on the ground of recovery as 
certifled by their doctor. The workman 
replied with a counter-certificate of his 
doctor. The mattcr was submitted to the 
medical referee, who certified that the man 
was fit for most forms of work. Tho em- 
ployers ceased making the weekly payments, 
& the workman appealed to the county ct. 
judge as to the effect of the certificate. The 
judge, sitting with the same medical referee 
as assessor, who explained his certificate as 
being one of complete recovery, held the 
man was fit for work on the date when com- 
pensation ceased, but awarded compensation 
from the date of cessation of the weekly pay- 
ment to the date of his award :—Held: (1) 
compensation wus not payable after in- 
capacity had ceased; (2) the certificate of 
the medical referee was sufficient & con- 
clusive.—POLLEN v. ENTHOVEN & SON (1927). 
20 B. W. CO. C. 248, C. A. 

3056b. -]—In a reference to a medical referee 
made under Workmen’s Compensation Act, 
1925 (c. 84), s. 19 (2), the medical referee 
certified that the workman was fit to resume 
his ordinary occupation, but described it as 
being somcthing different from what in fact 
it had previously been. The county ct. judge 
refused to treat the certificate as conclusive, 
& received evidence as to the nature of the 
respective occupations, the parties having 
objected to the certificate being sent back 
to the medical referee for explanation or 
correction :—-Held: the certiticate being 
ambiguous was not conclusive, & the parties 
having refused the opportunty of the 
ambiguity being explained by the medical 
referee, the Judge was entitled to hear the 
evidence tendered & act upon it.—AUSTIN 
v. PARTINGTON STEEL & Iron Co., Lp. 
(1928), 21 B. W. C. C. 1, C. A. 








3085. Add. Annotations :—Asto(1) Consd. Drewitt 
v. Britannic Assce. (1927), 187 L. T. 511. | 


PART XIV. SECT. 9, SUB-SECT. 1. 


fi. -—~-J—The Workmen's Com- 
pensation Board has no jurisdiction 
over rights of action or proceedings 
in the Kxchequer Ct. in Adtlty. - 
DAGELAND v. SS. Caraua, [1987] 4 
Ip, LL. RR. 4263 (1987) 38 W. WW. OR. 97; 
Js B.C. Ry. 440, - CAN. 


sa. Control of Board By court.) 


the jurisdiction ot the ct. to interfere 
with acta of the board is axcluded only 


| with respect to acts within the juris- 


diction of the hoard, & the board’s 


Jurisdiction is Hunted to “ matters 


astetmes under this Act,” & its regula. 


tions are to be for the purpose of 
* carryi out the provisions of this 
Act’ Therefore where a regulation 
of the board goes bey and the authorit 
Which the Act confers on the board. 


3056c. -——.]—-A stoneman in a colliery was 
certified by a medical referee to be suffering 


GALL CONBIRUCTION Co., LTp. (Alta), 
{1929) 3 W. W. Kt. 650.—-CAN. 


PART XIV. SECT. 9, SUB-SECT. 3. 


3044 i. Position of judge— Silas as 
arhitrator.} — DELAHUNT vw. Moupny, 


| 1198817. R. 208; subsequent proceedings, 
| 26, WoC. ¢. 939, B. Co-AR 


| PART XIV. SECT. 9, SUB-SECT. 5. 


On construction of Workmen's Cont the at. can declare it, & an asseasment 
jetent ion Act (Aceldent Fund). | based thereon, unauthorised & invalid. ! 8053 xv. St tenet, anna has 
tw S. ak, 1982, ec. 177, 8 1B:— Meld: | —R. ex rel. Davies tv. FLW. McDov- | DOCLTon & Co., [1928)8. C. 29.—SCOT 
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8056d. 


8057a. — — 


3057c. 


Vol. XXXIV.—Master and Servant. 


from miners’ nystagmus, & unable to do 
work which involved stooping. The county 
ct. judge, after hearing evidence, interpreted 
that certificate as meaning that the workman 
was unable to do work which involved con- 
tinuous stooping; such as his old employment 
necessitated, & made an award on the basis 
of partial incapacity :—Held: the judge 
had properly treated the certificate as con- 
clusive, & interpreted it rightly, & was 
justified in hearing evidence as to the amount 
of stooping that would incapacitate the man 
in order to make an award for the proper 
compensation.—TAYLDER v. LAMBTON, HET- 
TON & JOICEY COLLIERIES, Lrp. (1928), 21 
B. W. C. C, 1156, C. A. 


As to possibility of recurrence.] —A 
medical referee, to whom a disputc as to the 
condition of a workman who had sustained 
injuries by accident arising out of & in the 
course of his employment had been referred 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 19, after giving two certificates 
of partial recovery, certified that in his 
opinion the workman had  complctely 
recovered from the accident & was fit. for 
his ordinary work:—Held: the medical 
referee must be taken to have directed luis 
mind, not merely to the condition of the 
workman at the moment, but to the possibility 
of a recurrence of incapacity, & that his 
certificate was final & conclusive. 

Where, therefore, upon an application by 
the employer to end the compensation, the 
workman lodged a minute informing the ct. 
that skiagrams taken since the last. certificate 
of the medical referee had disclosed con- 
ditions not apparent on external examination, 
«& that there was a reasonable probability 
of a recurrence of incapacity :—-Held: it 
was not competent to the arbitrator, or, 
failing him, to the appellate ct., to direct 
an inquiry into the facts set forth in the 
minute, & that the only course open to the 
arbitrator was tv end the compensation.- - 
WItsons & CLYDE Coan Co. v. BURROWS, 
[1929] A. C. 651; 98 L. J.P. C. 161; 14l 
L. T. 5904; 45 T. 1. R. 615; 22 BL WoL. 
430, H. 1. 

What amounts to ambigulty.|}—- 
EvANS (RicHARD) & Co., Lip. v. GILBIF, 
No. $541a, post. 





38057b. ———- — —-.|--AUSTIN v. PARTINGTON STEEL 


& Iron Co., Lrp., No. 3056b, ante. 

What amounts to.]——A medical referee 
certified that a workinan was fit for work 
as a stevedore, or at any other form of 
unskilled igi but ae Neches ecard in 
actions where a particularly strong gri 
was neceasary he would be working at a email 
disadvantage as compared with his con- 
dition before the accident. The county ct. 
judge, contrary to his own opinion that the 
man was not fit for work as a stevedore, held 
that the certificate was conclusive against 





Cases 30560e—3081. 


the workman :—Held: the certificate was 
unambiguous & there was no misdirection.— 
MONTGOMERY t. GENERAL STmeaM Naviaa- 
TION Co., Irp. (1920), 23 B. W. CG. C. 48, 
CA. 

8059. Add. Annotations :—Consd. Somerville r. 
Barclay Curle (1925), 19 B. W. ©. 0. 536; 
Penman v. Caprington & Auchlochan Col- 
lieries (1926), 19 B. W. O. C. 604. Refd. 
Lafferty ». Darngavil Coal Co. (1926), 20 
B. W.C. C. 671; Catton v. Ashwell & Nesbit, 
[1928] Ch. 484. Mentd. Akers v. L. & N. EK. 
Ry. (1928), 20 B. W. 6. C. 195. 

3061. Add. Annotation : —Refd. Lewis vr. Tredegar 
lron & Coal Co. (1929), 22 B. W. CC. C, 268. 

3061a. —- .}] -A miner was certified in 
Dec. 1925, as sulfering from miner's 
nystagmus, & was paid compensation. In 
Aug. 1026, the employers vena com- 
pensation after serving notice under Work- 
men’s Compensafion Act, 1025 (c. 84), 5. 12, 
on the ground that the workman no longer 
suffered from the disease. A counter-notice 
having been served, the issue was referred 
by the registrar to the medical referee, who 
certifled that the workman was totally 
incapacitated, but that such incapacity was 
due to other causes than nystagmus. On an 
appheation by the workman for an arbitration 
in Jan. 1929, evidence was tendered that 
nystagmus had once more hecome active, 
but the employers raised the preliminary 
objection that the medical referee's cert itleate 
was conclusive agninst tho workman, & 
destroyed the effect of the certifying surgeon's 
certificate of Dec. 1925. Tho county ct. 
judge upheld the objection & made an order 
dismissing the application for arbitration. 
The workinan appealed: /leld: the cortifl- 
cate of a medical referee being only con- 
clusive as to the matters therein cortitied, 
& miner's nystagmus being a recurrent 
disease, tha certificate was not of itself a 
bar to the claim of the workman for com- 
pensation, & it was for the county ct. judge 
to decide whether there had been im fact any 
recrudescence of the original cisease. 
LEWIs v. TREDBGAR IRON & Coan Co, (1929), 
22 B. W. 0. C. 268, CO. A. 


3068. Add. Annotalion :-- Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. OG. ©. 
573. 

8074. Add. Annotation: Folld. Lewis «. Camimell, 
Latrd & Co. (1929), 22 BB. W.C. OC. 430. 


3076. .{dd. Annotalion: Folld. Lewis v. Carmuell, 
Laird & Co. (1929), 22 B. WoO. a0, 
3081. Add. Annotations :—Asto (1) Apld. Dodd v. 
Oceanic Steam Navigation Co. (1928), 21 
B. W. C. C. 118; Tempus Shipping (Co. v. 
Trott (1920), 141 J.. T. 19. Refd. Robinson 
vw. Vickers-Armstrong (1029), 22 B. W. C. C. 
171; Ruddy v. L. M. & SB. Hy. (1920), 22 
B. W. C. C. 138 ; Mockbill v. Homer City S.N. 
Owners (1929), 22 B. W. ©. C. 260. Ae to 





3067 1. Ambiguous report—Duty ef 
judge to clear.}—Employers, who bh 
been paying com on to a 
labourer in respect of an injury to bis 
eye, served upon a medical certifi- 
‘ate to the effect that he had recovered ; 
&, no counter-certificate havi been 
received from him, they stop pay- 
ment of compensation on Apr. 5, 1927. 
In a subsequent apphecation by the 
workman to have a memorandum of 


J.8. 


agreemont recorded, the arbitrator, 
on the application of the employers, 
made a remit to a medical referee. 
On Feb. 2, 1928, the referee reported 
that the workman's condition was such 
that he was not " at present " deba 
from doing bouring work. The 
arbitrator granted warrant to record 
the memorandam, but suspended com- 
nsation as from Apr. 5, 1927, until 
the farther orders of the Ct.: - 


1105 


Held: the arbitrator was not entitled, 
on the evidence before him, to suspend 
compensation as from Apr. 6, 1927, &, 
jn view of the circurustancen disclosed, 
the capacity of the workman 4s 
between Apr. 5, 1927, & Feb. 2, 1928, 
should be inquired into by the 
arvitrator rather than by a4 her 
remit t the medical referes.~—~M'LEL- 
LAN 0. THOKBURN & Son, (1929) 8. C. 
(C't. of Seas.) 34. SCOT. 
10 


Cases 3081—3140a. 


ee 


PART XIV. SECT. 11, SUB-SECT. 1. 

S101 1. Jurisdiction of court of dis- 
trict where accident happened i 
in Jreland-- Hmployer resident in Eng- 
land. }-- SCANLON 
SmaTonia 8.39 
J. R. 96.—IR 


PART XIV. SEOT. 11, SUB-SECT. 3. 


v. Deacon, (1927) 8 D. 1. R. 388; 


85,—CAN. 

PART XIV. SECT. 11, SUB-SECT. 5. 
sz. Join’ committee --Consideration of 

ertranrour nialters on hearing of applica- 

tion Effect 

pensation (Broken Hill) Act, Schei., 

‘art I1., provides that awarda of con!- 


(2) Refd. Lafferty v. Darngavil Coal Co. (1926), 
20 B. W. C. CG. 671. Generally, .Refd. 
Howarth v. Singleton (1926), 20 B. W. C. C. 
136. 


8086. Add. Annotation :--Consd. Parker v. London 


Brick Co. & Forders (1927), 20 B. W. ©. C. 
78. 


80901. Add. Annotation :—As to (1) Folld. Parker 


v. Jondyon Brick Co. & Forders (1927), 20 
B. W. C. C. 573. 


8096. Add. Annotation :—Distd. Parker v. London 


Brick Co. & Forders (1927), 20 B. W. O. C. 
573. 


8097. Add. Annotation :—Folld. Parker v. London 


Brick Co. & Forders (1927), 20 B. W.C. 0. 573. 


8098. Add. Annotation :—Folld. Parker v. London 


ee Go. & Forders (1927), 20 B. W. C. C. 


30088. —-—.]—-An infant workman lost his left 


arm. below the elbow as a result of an accident. 
The employers admitted liability, & paid full 
compensation. On Nov. 5, 1926, the work- 
man signed a receipt for payments in the 
form of an agreement, by which he agreed that 
the payments were to be continued only so 
long as he was totally disabled, but that the 
amount of payment in respect of any subse- 
quent partial incapacity should be settled if 
& when the question arose. In Jan. 1927, he 
applied for registration of an agreement in 
the terms of Form 24, that the weekly 
pe Ap oe should continue during partial or 

tal incapacity or until the same should 
be ended or diminished in accordance with 
1925 Act. The employers objected to that 
agreement being recorded, on the ground that 
the terms of the real agreement: of Nov. 5, 
1926, were not thorein correctly stated, & 
thereupon the workman filed a request for 
arbn. on Feb. 28, 1927. The boy obtained 
work as a messenger boy on Feb. 11, 1927. 
The county ct. judge ordered the document 
of Nov. 5 to be recorded as the agreement 
between the parties, & dismissed the request 
for arbn.:—-Held: a totally incapacitated 
workman in receipt of full compensation 
under an admission of liability was entitled, 
either to a recorded memorandum of agree- 
ment stating his rights in the terms of Form 
24, or, if the employers objected to that, he 
was entitled, on the question so0 raised, to 
upply in arbn. proceedings for the Judge to 
grant an award in such terms; the document 
of Nov. 5 did not give the workman his full 
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HARTLEVOOL | Bine-worker, 


tv. 
Oo., Lrp. (No. 1) (1929) 


sy. Statement of claim— Action under | 8D & 
Workmen's Compensation Act, R. S. S., | others, | tha 
1920 (c. 210) Date of accident.) —LIER { 


1a W. W. R173; 21 Sask. L. R. | UREOr Nore 
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from pneumaconiosis &/or 
osis to such a d 
should not be re-o 
application for compensation by a 
whom 
authority had certified to be suffering 
from ypeu oulods & a 
to the degree mentioned in the schedule, 
the joint committee, refused 
upon the ground, amongst 
reco comp cect eapiediacnd ree 
ensation in respect of his 
disablement through lead 
under Workmen’s Compensa 
a mine-worker under 
mpensation Act, 
waa & Matter outside the ambit of the 
jurisdiction of the joint committee 
the action of the joint committee in 
taking into consideration oxtrancous 


ENGLisH aND Empire DicEst SUPPLEMENT. 


rights as expressed in Form 24, & was not 
binding on the workman, being an infant, 
& when the employers objected to the 
recording of a memorandum in the terms of 
Form 24 a question was raised fit for arbn., 
& an award should have been made having 
regard to the terms of Form 24, & there was 
no power on the proceedings to order a 
memorandum of agreement to be recorded, 
& the case must be remitted for the proper 
award to be made to suit the circumstances 
of the workman having actually returned to 
work.—PaRKER v. LONDON Brick Oo. & 
Forpers, Lrp. (1927), 97 L. J. K. B. 42; 20 
B. W. C. OC. 573, C. A. 

3099. Add. Annotation :—-Distd. Parker v. London 
peek Co. & Forders (1927), 20 B. W. O. O. 

73. 

3100. Add. Annotation :—Folld. Parker v. London 
ee Co. & Forders (1927), 20 B. W. O. C. 

3116. Add. Annotation :— Refd. Ford v. Wellerman 
Bros. (1930), 90 L. J. K. B. 600. 


3129a. ——— -]—Deceased, on leaving off work, 
remarked to a fireman that he been hit 
by a fall of rock. He died the next day. 
The post mortem examination showed he was 
suffering from heart & other diseases, & 
might ve died at any moment. The 
county ct. judge rejected the remark as 
evidence of an accident, &, after hearing all 
the evidence, found that no accident had 
occurred :—Held: the statement was in- 
admissible as evidence of an accident, & the 
finding, being one of fact, & there being no 
misdirection, could not be disturbed.— JONES 
v. Cory BroruEers & Co., Lrp. (1926), 20 
B. W. O. O. 251, C. A. ; 
BROTHERS, No. 3897, post. 

3140. Add. Annotations :—Distd. Rees v. Imperial 
Navigation Coal Co. (1926), 20 B. W. ©. C. 
287. Refd. Broome v. Minister of Labour 
(1926), 1386 L. T. 322. 

3140a. ——- -|—An infant workman lost a 
little finger while handling a machine. He 
was paid varying amounts of compensation 
for some months, & when this was stopped 
asked for an award. The county ct. judge 
allowed the employers to give evidence as 
to the scope of the workman’s employment, 
& found as a fact that he was not employed 
to touch or handle any machinery :—Held : 
the employers were not estopped by previous 
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‘ re without prejudice " :-—Held ; 
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Act, 1935, did not tn terms authorise 
the A as arbitzator, to 
allow decrees for expenses to go out in 
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payments of compensation from putting the 
true facts of the workman’s employment 
before the judge, & his finding thereon was 
purely a@ question of fact.—NOMERACSKY wv. 
CANTERBURY DRESSING WorKSs (1928), 21 
B. W.0. C. 41, C0. A 

8151. Add. Annotations :—Refd. Welahunt. v. 
Moody (1927), 21 B. W. GC. (. 588 ; Woodrow 
v. Trawlers (White Sea) & Grimsby (1929), 
141 L. T.°676. 

8161. Add. Annotation :—Consd. Dixon r. Sutton 
Heath & Lea Green Colliery, Ltd. (1920), 22 
B. W. C. C. 521. 

3162a. - -j}--Where conflicting medical 
evidence was given, & the county ct. judge 
followed the view expressed by the medical 
assessor, who was sitting with him :—Held: 
the county ct. judge must form his own 
opinion on the facts as proved & then accept 
advice given by the medical assessor as to 
the acientific inference to be drawn from those 
facts, & having entirely founded his award 
on the opinion formed by the medical 
assessor his. award could not stand.— Fox 
v. Prick (1926), 20 B. W. C. C. 160, U. A. 

Annolation : Consd. Dixon r. Sutton Heath & Lea Green 

Colliers, Ltd. (1929), 22 BW. LC. 520. 

3165. Add. Annotations :—Apld. Fox v. Price (11128), 
20 B. W. C. C. 160. Consd. Dixon v. Sulton 
Heath & Lea Green Colliery, Ltd. (1920), 22 
B.W. CL. C. 521. 

3165a. Duty of judge to deal with questions 
of fact.|-—/Teld : the county ct. judge had 
not himself dealt with those questions of fact 
with which it was his duty to deal, but had 
relied on the findings & opinions of the 
medical assessor. The case must go back for 
the judge to tind the relevant facts, & give 
his decision.-~DIxon rv. SurTron Heatu & 
LEA GREEN COLLIERY, Lp. (1020), 22 B. W. 
(..C. 621, C. A. 

3169. Add. Annotation :—Refd. Maxwell v. Keun, 
Lane, Bodley Head & Butler & Tanner, 
Maxwell v. Keun, Jonathan Cape & Butler 
& Tanner (1927), 44 T. L. R. 100. 


3172a. --——- Pending arbitration-- Application for 
leave to issue execution for arrears.} - -J.iwis 
vu. DOBSON STRAM FISHING Co., Lop. (1020), 
73 Sol. Jo. 483. 

3184a. -— -.]—-A workman, whose right arm was 
injured, was for some time paid compensa- 
tion on the basis of total incapacity. The 
employers then applied for a review on the 
ground that he had partially recovered. At 
the hearing the workman was not called, 
but the county ct. judge examined his arm. 
The only evidence given was that of two 
doctors, onc called by each side, who agreed 
that the workman was suffering from a 40 per 
cent. incapacity. The judge made an award 
diminishing the compensation payable, in 
which he said that he was unable to find on 
the evidence that the workman was cither 
an ‘‘ odd lot.’ or came within Workmen's 
Compensation Act, 1925 (c. 84), 8. Y (4). 
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as a statutory arbitrator, « owe: sheriff to determine 
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Cases 3140a—3226b. 


The workman appealed on the ground that 
no sufficient. evidence had been given that 
he had regained sufficient capacity to work 
to take him out of the eategory of * odd 
lot, & that, therefure, the onus was upon 
the employers of proving that there was in 
fact work available at which the man could 
earn wages which onus had not been dis- 
charged :—- Held: taking into consideration 
the judge's power to use his own knowledge 
of the local Iabour conditions, there was 
evidence to support the finding & no mis- 
direction.-- GLAPDSTONK SPINNING Co, t. 
NANGLE (1928), 98 LL. J. K. B. 101; 140 
In T.1723 2123. W. O. O. 80d, Oe AL 

3188. Add. Annotation : --As to (1) Folld, Cauldon 
Looms v. Johnson (1026), 20 B. W. ©, 0. 
42. 


3192a. ——- -—---~ -- - Ne -CAULDON POTTERIES, 
Lyrp. v. JOHNSON, No. S821a, poet, 

$200a. -.] A carpenter alleged in his 
application for compensation that he had 
fractured his skull nine months cartier by 
hitting his head against a tie-pole & then 
tumbling on toa conerete floor. The county 
et. judge found that he had failed to establish 
the occurrence of any such accident, but 
allowed him to amend his application by 
alleging in the alternative that the fracture 
was due to hitting: bos head against the 
concrete floor. Phe eounts ef. judge again 
found against the workman, but im the course 
of his award said: “1 adopt Lorp SaL- 
VESEN'S reasoning in Wright and Greig v. 
MHendry (AMIS), LEB. WAC. C. 402," & 
quoted a passage dealing with various possible 
causes for the falling down of workmen, 
some being causes ansing out of the employ- 
ment & some not. He also stated a sum 
to which the workman would be entitled if 
in Jaw there had been an accident. The 
workman appealed: - Held: the county ct. 
judge, by the form in which he bad given his 
reasons, bad introduced a doubt into the 
award, & as it was possible that he might 
have held that there was some special risk 
incidental to the employment, the case must 
gO bach for re-hearing. [SVANS 1, BIRROUM 
& PARTNERS (150), 25 BWC. Est, a. A. 

3208. ddd. Annotation: - Distd. Parker v. London 
Brick Co. & Forders (1927), 20 B. W. C. C. 
573. 

$224. Add. Annotation :~ Consd. Evans ». Ebbw 
Vale Steel Tron & Coal Co. (1920), 22 B. W. 
('. ©, 274. 

8226a. --- -.] -Where a workman injured his left 
hand, bul the county ct. judge found that 
there was no incapacity resulting from the 
accident & no probahility of any :-~Held: 
the evidence supported the findings, & there 
was no misdirection.—WAOGATAFF v. GUTTA 
PEKCHA Co. (1927), 20 B. W. 0. C. 480, ©. A. 

3226b. -  =.!'_ -A workman earned £9 08. a week an 
a stone contractor under a contract at a fixed 
price, upon which he himself worked, & alsu 


ae - 8 ~ 


inedieal referee on the ground that 

there was, or Would be, quch a Gass 

Miet, COCNKANK vt. Baitu CWELLIAM) 
sCOT. 


ac. Inity to refer— On application of ls Co., LI930) B.C, 640, 


was not for Ct) 


whether in hit | panT XIV. SECT. 12, SUB-SECT. 1. 


3215 i. eee heme? | }-—-Mookn v. 
on 6 medical | Nima, (1920) 8. C. (Ct. of Beas.) 607. 
applied for wo | SCOT. 
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of his injury would have worn off, & 


employed others. While so working he was 
injured by an accident. The county ct. judge 
said that he did not accept the evidence 
which had been given as to the inability of 
the workman to do the full work of a con- 
tractor, & refused compensation :—Held : 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection. JONES v. GARFORTH COL- 
ae ase Lip. (1926), 20 B. W. ©. OC. 108, 


Annotatton :-—Refd. Dodd v. Oceanic Steam Navigation Co. 
(1928), 21 B. W. CG. C. 118. 


3226c. — --.]|—-In July a seaman caught his left 


hand in the cogs of a windlass, & in Aug. had 
the little finger amputated. He was paid 
compensation until Dec. We claimed com- 
pensation as for total incapacity, with a 
declaration of liability. The county ct. judge 
made an award in favour of the employers :-— 
Held: there was abundant evidence to sup- 
port the award.—Barry v. PORTHLEVEN 
Snip OWNERS (1928), 21 B. W.C. C. 219, C. A. 


8227a. — -.]|-—A workman suffered an injury to 


his finger by an accident arising out of & in 
the course of his employment, with the 
result that the finger had to be amputated. 
Compensation was paid, but was determined 
upon the certificate of the employer’s doctor 
that the workman was no longer incapaci- 
tated. In proceedings instituted by the 
workman medical evidence was given on his 
behalf that his grip was weakened, that the 
muscles were still tender, & that he was still 
partially incapacitated. The doctor called 
on behalf of the employers agreed that the 
grip was weak, but stated that the workman 
was capable of doing some work which would 
be beneficial. The county ct. judge found 
that the workman had fully recovered, & 
made a declaration of liability only :— 
Held: there was no evidence to support the 
finding, & the case must be remitted for 
compensation to be assessed.—Buck v. 
DENNING (1926), 19 B. W. O. OC. 388, O. A. 


8228. Add. Annotations :--As to (2) Consd. Wil- 


liams v. Tredegar Iron & Coal Co. (1927), 
961. J. K. B. 722; Bevan v. Nixon’s Naviga- 
tion Co. (1928), 188 L. T. 647; Tannoch v. 
Brownieside Coal Co., [1929] A, OC. 642. 
Apld. Stevens v. Birmingham Corpn. (1929), 
22 B.W.C.C. 3811; Bireh Bros... Lad. eo. Brown, 
j1980) 2 OK. LB. 255. Refd. Broughton 1. 
London & North Kastern Ry. Co., [1930] 1 
K. B, 5678; The Crosteth Hall, The Celtic, 
J4980) P2197; Karl rv. Thomas W. Ward, 
Ltd. (1030), 143 1. T. 745; Motherdale 2. 
Cleveland Bridge & Engineering Co. (1930), 
0 LJ. KR. B. 2613; West Leigh Colliery Co. 
” MeNeil (1929), 22 BLW.CL CL OE. Generally, 
Refd. Lowis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K. B. 664. 


3230. Add. Annotations :-——Consd. Lewis v. Guest, 


Koen & Nettlefolds, Watkins t. Same, 


by Sept. 13, 1926. 


Apart from 


Cases 3226b—3231b. EwanisH anpD Empire Dicest SUPPLEMENT. 


Tucker ». Same, Ingram v. Crawshay (1927), 
96 1..J.K. B. 664; Birch Bros., Ltd. v. Brown, 
[1930] 2 K. B. 255. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T. 647; White 
. London & North-Eastern Ry. Co. (1930), 
99 L. J. K. B. 633. 


3231a. ——-.]—A workman, whose right eye was 


affected by incipient cataract, lost his left 
eye by an accident arising out of & in the 
course of his employment. In respect of 
this injury he obtained an award of com- 
pensation, first of a sum for partial incapacity, 
& afterwards, on his application for review, 
in consequence of his inability to get work 
owing to his obvious disfigurement, a weekly 
sum for total incapacity. While this weekly 
sum was being paid the employers’ insurance 
co. offered employment to the workman as 
a cleaner in their office, but as the co. refused 
to give him an escort home from the work he 
refused to accept the offer. Thereupon the 
employers applied for a review, & on the 
hearing of that application the county ct. 
judge found that the workman was unfit for 
any work; that the condition of his right 
eye, which was responsible for his unfitness 
for work, was not due in any way to the 
accident, & that the offer of work by the 
insurance co., which the judge found to be a 
genuine offer, removed the uperation of Ball 
v. William Hunt & Sons, Ltd., No. 3228. 
lie accordingly reduced the compensation 
to half the difference between the workman’s 
pre-accident wages & the wages offered tuo 
him by the insurance co. The workman 
appealed :— Held: the county ct. judge was 
wrong in reducing the compensation, because, 
per GREER, L.J.: the inability of the work- 
man to accept the insurance cv.'s offer of 
work & his inability to do any work was the 
result of the accident; per SLESsER, LJ. : 
the work offered was not suitable work for 
the workman in view of his condition at the 
date of the offer.—Brrcou Bros., LTp. rv. 
Brown, (1030] 2 K. B. 255; 99 L. J. K. KB. 
5883 143 L. T. 568, C. A. 





8231b. -——.}] —A miner working at the face had 


his right hand crushed in June, 1905. As a 
result, in May, 1912, the middle finger of 
that hand war amputated & he returned to 
work on the surface as a trimmer. Lis 
earnipgs as a trimmer exceeded his pre- 
accident earnings, & his compensation was 
therefore reduced to a penny a week. In 
Jan, 1929, the pif was closed down. The 
workman was unable to obtain work & 
applied for compensation. The employers 
contended that the workman was fully able 
to work, & that his inability to obtain work 
was due to labour conditions. The county 
ct. judge made an award for 2s. 2d. a week. 
The employers appealed :—-Held: there was 
evidence of partial incapacity & no mis- 
direction.-- WooDcocK v. TYDESLEY (COAL 
Co. (1929), 22 B. W. C. C. 502, C. A. 


he would havo recovered full capacity Hed: the continuance of incapacity, 
Owing, however, not being due to any unreasonable 
3228 if, -——.}--A workman was to his failure to obtain light work he oonduct on the workman’s part or to 
awarded componsation in rospect of was atill epereny incapacitated at the the intervention of any new cause 
total incapacity in Fob. 1925. Un latter date. mstan 


this failure apart from economic circu 


ces, 
18, 1926, ho became ft for light to uvbtain work, his condition was not was still attributable to the creel 


reasonable measures to 
Tho arbitrator payment of compe 


work. He made efforts to obtain such = duc _ to any failure on hia part to take accident ; 

work, but, owing to abnormal economio 

conditions, he was nnable to do a0. recovery of capacity. ri EDY 

If bo had abtained light work theeffecte having suspended payment of com-  v. SHOTTS IRON Oo., [1929] S. C. (Ct. 
pensation as frum Sept. 13, 1926:-—~ of Seas.) 39.— SCOT. 
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romote the arbitrator was not entitled to suspend 
on.——K ENN 


3283. Add. 


3235a. 


annotations < 


3239a. 


the Acia-— Slaci-nesse of work.|-- A work- 


for partial, 


than 
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8232. Add. Annolations :—Consd. Lewis v. Guest, 
Keen & Nettlefulds, Watkins v. Same, 


Cases 3232——3243c. 


t. Same, Ingram wv. Crawshay (1927), 96 
L. J. K. B, 804, 


Tucker v. Same, Ingram rv. Crawshay (1927), | 3248a. —-- Cesser of work obtained In leu of 


96 L. J. K. B. 664. Refd. Oushion v. 
Tredegar Iron & Coal Co. (1927), 20 B. W. 


(1928), 139 L. T, 647. 

Annotation: — Refd. Broughton =r. 
London & North-Kastern Ry. Co., [1080] 1 
K. B. 578. 





-.J—The amount of the average 
weekly earnings of a workman before accident, 
was 50s. After the accident he returned to 
lighter work, but was paid at exactly the 
same rate as before the accident. He, how- 
ever, only earned an average weekly amount 
of 37a. 8d., owing to slackness of trade. He 
brought a claim for compensation at the rate 
of 6a. 2d. a week, being one-half the difference 
between his pre-accident’ & post-accident 
earnings. The county ct. judge made a 
declaration of liability only on the ground 
that) he found no loss of earning capacity | 
due to the accident. since the return to work. 
The workman appealed: JIeld: the Joss 
of earnings after the accident. being entirely 
due to labour conditions & not to the fact 
that the workman was injured, the decision 
of the county ct. judge was right.- --LYON 7, 
Tsseors Bros. (1928), 21 B. W. C. C. 415, 
A. 





an re eee 
et ees ee oe ane 


& North-EKastern 


Distd. White ¢. London 
i Refd. ‘The Crovteth 


Ry. Co, (1930), 99 L. I. K. B. 633, 
Hall, The Celtic, (£930) 1. 197. 
3238. Add. Annotation :—As to (1) Refd. Lewis 
v. Guest, Keen & Nettlefolds, Watkins tv. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 96 L. J. K. B. 664. 

3239. Add. Citations :--96 L. J. K. B. 205; 136 
LL. 'T. 427; 19 B. W.O. C. 475, 

Add. Annotation :--Refd. Lewis vr. Guest, 
Keen & Nettlefolds, Watkins v. Same, Tucker 
v Same, Ingram v. Crawshay (1927), V6 
1. J. K.B. G64. 

-.}| -A miner who, in Apr. 1026, 
had the symptoms of nystagmus, on Apr. 30 
went on strike until Dec. 2. On July 13, 
he obtained a certificate that he was dis- 
abled hy the disease as from June 14. The | 
county ct. judge held, although totally in- 


re ee ee 


capacitated from June 14, the workman | jij yationa: 


would not, in any case, have been at work | 
owing to the strike, & refused compensation : 
—Held: if a workman was totally incapaci- 
tated by an accident, it was immatcria] that 
he might also have been prevented frorn 
earning money by some other cause.— 
WILLIAMS +. Cwmaman Coan Co., DLrp. 
(1927), 20 B. W. C. C. 476, C. A. 

3240. Add. Annotation :—Consd. Lewis v. Gucat, 
Keen & WNettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 


a 


06 L. J. K. B. 664. | 


3241. Add. Annotation :—-Refd. Lewis r. Guest, 


Keen & Nettlefolds, Watkins v. Same, Tucker | 


- ~~ 


mires - 


nent. 
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3285 1. Whether incapacity within a4 4 
man, employed as a drawer ia a rmolne, 
bo had lwen injured, was paid com- 
pensation first aa for total, & later an 
fncapacity. He 
obtained work with the sate employem 
asa ee ee at higber 
he bad earned as a drawer, & 

ed by agtee- 


unfit, owlhug ts 


earn 


compensation was suspend 


C. C. 454; Bevan v. Nixon’s Navigation Co. | 
| 


3243b.- 


Ma 


3248c. ee ef 


The pit tn which he 
pump 
| hasing been clowed, the workman Was 
thrown out of employtaunt. 
i is injury, 
‘ former work a» ua drawer, but be was 
then {| St for various jobs, includue that of 
| pup engineman, at which he could 
his former wage. He was unable 
| to find work owing tu the state of the 
coal mining industry & nut owing tu 
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compensation.!-—When a workman, partially 
incapacitated by an accident during the 
course of his employment, obtains work in 
lieu of compensation, the veaser of that work 
entitles him to an award, even in cases whore 
the ceaser is duc to the state of the labour 
market & would have resulted in his being 
unemployed in any event.— LEWwiIs vr. GUEST, 
KEEN & NETTLEFOLDvS, L1n., WATKINS ¢t, 
SAME, TUCKER v. SAME, INGRAM t. CRAWSHAY 
BROTHERS, [1928] 1 K. b.20; 96 L. J. K. B. 
664; 137 L. T. 356; 43 'T. LR. 486; 71 Sol, 
Jo. 388; 20 B. W. CL. C. 859, CL. A. 


Annotations ;---Apld. Willams ¢. Cwmaman Coal Co. (1927), 


20 BOW. GO. GC. 4780, Lyon e. ‘Paylor Bros. (1028), 22 
BR. OW. CG. CL. 4t8. efd, Cushion rr. Tredegar drow & 
Coal Co. (1087), 20 B. W. CC. CL 45435) Bovan wv. Nixon's 
Navigation Co. (1928), 139 L. 'T. 647, Birch Bros, Ltd or. 
Brown, (1920) 2 KL OB 855: White e, Leondomw A North: 


Fastern Ry. Co. (eb, bib Wie 
A coal ininer, who had worked 
for tnany years underground, became, by 
reason of an attack of nystagmus, only able 
to do surface work at a lower wage. This 
work was unavailable. owing to the stato of 
the Inbour market, though the workman, 
but for the nystagmus, would probably have 
been able to obtain employment under- 
geound :- feld: the effect of Workmen's 
Compensation Act, 1923 (¢. 44), 8. 168, which 
was re-enacted as Workmen's Compensation 
Act, 125 (ce. 84), 8. 0 (1), was neceasarily 
to exclude the idea that the words °° able to 
earn”? in’ Workmen's Compensation Act, 
1906 (ce. 68), Sched. I, apphed to any cir- 
cumstances not) personal to the workman 
himself. It dealt expressly with the case 
of the man who could not find work, & it set 
the criterion whether the failure to flad work 
was due wholly or mainly to the accident, but 
failure to find work due solely to the state of 
the labour market was expressly excluded by 
the sect., & it was impossible to say that 
Cardiff Corpn. v. Ital, No. 3284, post, when 
applied to a case after the passing of 1025 
Act, was wrong. KiEVAN », NIXON'S NAVIGA- 
TION Co., Lrv., (HOY A.C. 445 180 LT. 
17 H 41 ye L. R. BUD 5 21 B. W. C. C'. 237, 
i. L. 
Apld. Lyon cv. Taylor Bros. (1928), 21 8. W. 
xpld. Vannoch ov. Brownlestde Coal Co., 
istd. vand r. Kbbw Vale Stool, [ron 
& Coal Co. (1920), 22 Bb. W.O. C. 278. Consd. Statham 
r, Oxcroft Colllervy Co. (1920), 22 B. W. C. CGC. 3305 
WMothersdale oc Geveland Bridge & Engineoring Co (1940), 
oo i J. K i 26 istd. Witte co London & North- 
astern Hy Co 950), 90 b.1. KES O38, Apid. Wood - 
cock ¢ Lydesley Coal Co (194885, 22 Th WoO 508, : : 
Gladstone Spluning Co. v. Nangle (1924), 98 L. J. KB. 
161; Wemyas Coal Co. v. Walker (1929), 22 B.W. G. C. 
$66; Bireh Bros, Lid or Brown, (ONO) 2 KL Eb 25, 
Broughton v. London North-bastern Ky Co, [Taso] 
K 8.574; The Croxteth Hall, The Celtle, (A980, P1097, 
If « workman, owing to mjury 
fot an accident arising out of Ao in the 
course of his employment, a compelled to 
adopt a less remuanecrative ocenpation, the 


. C. 40%, 
[1929] A.C. 642. D 


Wie his injury. ‘The arbitrator having 
ended compensation fu the meanthline 
then the workinan 
obtaload wok os iw pump ensgine- 
Tan Milt: an the workumn wos 
fit for work at whieh he could earn 
ta laugh wages ns bo had carned an 
deawer, be was oof entitied to com- 
pensation. INVEHAHISY v. EpInavkon 
Corts, Lrp., (192) 8. C. (Ct. of 
bens.) 338. - SCOT. 


engineiian 
ay AL the date 


He was 
for bis 


Cases 3243c—-3274a. ENGLISH AND EmprrE Digest SUPPLEMENT. 


resulting loss of earnings is occasioned by 
his mjury even though the lower wage which 
he is able to earn in his new employment 
results in part from the economic conditions 
prevailing in that employment whether they 
are reflected in a reduction of pay or a 
reduction in the hours of work.— WHITE v. 
LONDON & NORTH-EASTERN Ry. (1930), 99 
I. J. K. B. 683; 46%. L. RR, 648, H. L. 


3247a, --—.]—A blacksmith was injured while at 


8251 a. oe bs 


work by a splinter of iron entering an eye, 
& impairing its vision by one-half. Ile 
returned to work for a short period, but did 
not do overtime, & threw up the work ou 
the ground that it was unsuitable. He was 
nervous of losing the sight of the other eye. 
The employers called medical evidence tbat 
he was fully able to do his work. The county 
ct. judge made an award in favour of the 
workman on the basis of partial incapacity. 
The employers appealed :—Held: there was 
evidence to support the finding & no mis- 
direction.- CoLquirr v. UNITED STELL Co., 
Lp. (1028), 21 B. W. C. C. 400, CA. 

- .| -A workman lost an eye in 
the course of his employment. Ile refused 
to follow medical advice & wear a glass eye, 
but brooded over his accident, & got into a 
nervous state. The county ct. judge held 
the nervous condition caused incapacity & 
was directly due to the accident :—Held: 
it was a question of fact, as to which there 
was evidence to support the finding, & no 
misdirection.— Hopson v. STAR PAPER MILLS, 
Lrp. (1927), 20 B. W. C. C. 265, 0. A. 


3261. Add. Annotation :—Consd. Bevan v. Nixon’s 


8264. Add. 


3268a. 


PART XIV. SECT. 12, SUB-SECT. 5. 


3248 ti. é 
from the medical evidence (hat subaee- 
quent to oan anjury the workman 


Navigation Co. (1928), 139 L. T. 647. 


Annotation: -Consd. Statham vu. 
Oxcroft Colliery Co. (1929), 22 B. W. C. «. 
#24 

—_—— ae collier suffered a succession 
of accidents, but was given work with partial 
compensation until, in 1921, he left the 
colliery & became a club steward at higher 
wages. In 1922 he was granted a declara- 
tion of liability against the colliery co. In 
1928 he was dismissed from his position of 
club steward & failed at three clubs where 
there were vacancies to obtain the position 
of a club steward. He claimed that he was 
unflt to work as a collier at the coal face, & 
his old employers refused to employ him 
otherwise. He therefore made a claim for 
compensation against his old employers in 
the fomn of a review of the declaration of 
liability. ‘The county ct. judge made an 
award in his favour of 7s. 6d. a woek on the 
grounds that, although he could do surface 
work, he was unable to work at the coal face, 
& that the job of a club steward was not ua 
well-hnown branch of the labour market, & 
should therefore be disregarded :—Held : 
there was no evidence on which the county 
ct. judge could find that the work of a club 
stew was exceptional; it was a well- 
known class of employment in which the man 
was capable of working. The case must be 
remitted fora rehearing, taking this fact into 
consideration.- SraTHaM vt. Oxcrorr Co1- 


he could not 


Whore it appeared | work, & did 


developed a dental condition in which 
bring hbuself tu begm 
hot curry out medical FORRKSTEK v. 
advieo to do light work of any 
a curative measure :-—Held : 
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3269b. 


LinRY Co., Lrp. (No. 2) (1929), 22 B. W. ©. C. 
330, C. A. 
After retirement.]—A workman lost 
the use of an eye by accident & wore a shade 
over it in consequence. Liability be 
admitted he received full compensation unti 
he was able to do his ordinary work again. 
An agreement was recorded whereby the 
employers undertook to provide the workman 
with employment, & admitted their liability 
to pay compensation ‘“‘as & when their 
liability shall arise.”’ The workman continued 
doing his work without compensation until 
having reached the age of sixty-six he was 
compulsorily retired under his employers’ 
superannuation scheme, but at the same time 
became entitled thereunder to a pension of 
10s. per week. After his retirement the 
workman filed a request for arbitration, claim- 
ing to be entitled to be paid full compensation 
as from the date of his retirement. He gave 
evidence that he had tried to obtain work 
since his retirement but had failed. The 
county ct. judge held that although the 
workman was physically cape ule of perform- 
ing his old work with his old employers, his 
age & the loss of the eye prevented him getting 
fresh work in the labour market. He made 
an award in his favour of 10s. a week. He 
found the workiman’s average weekly earn- 
ings before the accident to be £3 5s. & his 
post-accident earnings £2 2s. The first 
figure included payment for overtime & the 
second did not. Furthermore there had been 
a fall in the rate of wages since the accident. 
The employers appealed on the grounds that 
the workman was not incapacitated, & that, 
it he was, compensation had been calculated 
on the wrong basis, because the judge had not 
taken into consideration the question of over- 
time & fall in the rate of wages :—Held: there 
was evidence on which the county ct. judge 
could find that the workman was partially in- 
capacitated, but, in arriving at the amount 
of compensation payable he had not taken 
into account the high rate of pre-accident 
wages & overtime. Also the question of 
ension must be considered.— STEVENS v. 
: die ay aaa CoRPN. (1029), 22 B. W. C. C. 





38274a. ——- ——--.] --A_ workman, whose left eye 


was defective, suffered, in 1919, an injury to 
his right eye while working as a miner, for 
which compensation was received until the 
beginning of 1924, when he was given work 
underground. This was found to be unsuit- 
able, & he was given surface work on the 
screens, & was paid compensation for partial 
incapacity. He left this work at the com- 
mencement of the stoppage due to a dispute 
in the coal trade in 1926, but was not re- 
employed at the conclusion of the stoppage, in 
Dec. 1926. In Feb. 1927, the workman 
applied to have his compensation increased, 
on the ground that the work on which he 
had been employed was a special kind of 
surface work found for him by his employers. 
The county ct. judge held resps. were not 
liable to pay compensation as claimed on 
the grounds set out in their particulars. 


ing of the arbitrator refusing to award 
compensation should not be disturbed. 
TORRENSFORD BAND 
& GRavVEL Pits, LTp., {1928} &. A. 


sort as 
the find- | S. Rh. 427.— AUB. 


3275a. 


wLanotation ¢ 
113 L. T 


Vol. XXXIV.—Master and Servant. Cases 3274a-—-3290s. 


The particulars referred to in resps.’ answer 
contained the allegation that the workman 
was not incapacitated from doing ordinary 
surface work :—Held: the cwaad 

taken to mean that the judge had found as 
a fact that the workman was capable of 
doing ordinary surface work, & there was 
evidence to support such a finding.—CusHION 
v. EGAR [RON & OoaAL Co., . (1927), 
20 B. W. C. C. 454, ©. A. 

-}—A miner, in 1916, lost his right 
eye by accident, & received compensation. 
He subsequently returned to work at the 
face, but in June, 1924, had another accident 
through which his left eye was injured, & 
he was paid compensation. In Mar. 1925, 
he returned to light work, reveiving also a 
weekly sum by way of compensation. On 
July 1, 1925, the employers applied for a 
review & termination of the weekly pay- 
ments. The workman stated in evidence 
that he was afraid to work below ground 
again, & the county ct. judge held work at 
the coal face was not suitable, & the man's 
refusal to do it was reasonable :— Heid: the 
case must go back for the judge to decide 
whether the unsuitability of the work 
resulted from the first accident or the second, 
or both, & to assess the compensation pay- 
able only in regard to incapacity from the 
second accident.—-ASTON COAL Co., LT). v. 
STANCIL (1926), 20 B. W. OC. C. 198, C. A. 





3282. Add. Annotation :-- Consd. Evans v. Ebhw 


Vale Steel, Iron & Coal Co. (1029), 22 B. W. 
©. C. 274. 


3288. Add. Annotations :—Refd. Iewis v. Guest, 


Keen & Nettlefolds, Watkins +. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
137 LL. T. 386; Bireh Bros., Ltd. e. Brown, 
(1980) 2 K. B. 255. 


3283a. Accident to infant-——-Inability to do work of 


employer on becoming are -in infant 
employed by a railway co. Jost his left foot. 
m an accident while at work. He was fitted 
with an artificial foot & given suitable employ- 
ment until he came of age. His employers, 
being then unable to find him work in an 
adult grade, dismissed him. The workman 
claim compensation as a_ totally = in- 
capsacitated adult worker, but the employers 
refused to pay except on the basis of partial 
incapacity. The county ct. judge held that 
the workman was not entitled to be treated 
as totally incapacitated either as an “ odd lut”’ 
or under Workmen's Compensation Act, 1125 
(c. 84),8. 9 (4). The workman appealed : 
there was evidence to support the 
finding & vo misdirection. -BARNEX vv, 
LONDUN & NORTH FastTERN Ry. Co. (19298), 
22 B. W. C. ('. 205, C. A. 

Reid. Rar) vr, Thomas W. Ward, Ltd. (1430), 
Be 


ae T. 74 


3284. Ada. Annotations :-—Consd. Hamilton v. 


Shelton Iron, Steel & Coal Co., Leigh v. 
Same, Timinis v. Same (1926), 136 L. T. 427; 
Lewis v. Guest, Keen & Nettlefolds, Watkins 
v. Same, Tucker v. Same, Ingram v. Crawshay 
(1927), 06 L. J. K. B. 664; Rhodes v. Digby 
Colliery Co., {1927] 1 K. B. 152. Apprvd. 
Bevan r. Nixon's Navigation Co. (1928), 138 
L. T. 647. Consd. Gladstone Spinning Co. 
v. Nangle (1928), 98 L. J. KR. HK. 161; Barnes 
. L. & N, E. Ry. Co. (1929), 22 B. W. oe Cc. 
205; Evans vr. Ebbw Vale Steel, Iron & 
Coal Co., Ltd. (1929), 22 B. W. C. C. 274. 


must be 





{ 
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3289a. 


adnnotationa : 
(yz), BY BB. OW. ON One: 
Bridge & Eagipecny Co. C1930), 00 LL. J. K. BL. 26k. 
Refd. Birch HKrow., Lee ny: 
Chatiton cr. Union Castle Line, Lid. (asa), 14h. Pb 


Apid. Wemyss Coal OCo., Lid. v. Walker 
(1929), 22 KH. W. OC. 0. 8866. Consd. Birch 
Bros., Ltd. r. Brown, [1900] 2. K. B. 256; 
Earl rv. Thomas W. Ward, Ltd. (1380), 143 1. T. 
745. Distd. White e. London & North-Eastern 
Ry. Co. (1980), 99 L. J. K. OB. 638. Refd. 
Cushion v. Tredegar Iron & Coal Co. (1927), 20 
B. W.C. C. 454; Tannoch v. Brownieside Coal 
Co., [1929] A. C. 612; Statham v. Oxcroft 
Colliery Co. (1921), 22 HK. W. C. ©. 380; 
The Croxteth Hall, The Celtic, |PW30), BL 107; 
Mothersdale vr. Cleveland Bridge & Engineer- 
Ing Co. (18380), OD. J. RK. BR. 200, 


3286. Add. .innotulion :- Refd. Bevan v. Nixon's 


Navigation Co. (L828), 130 L, T. 97. 


$3287. Add. innotations :- Refd. Bevan +. Nixon's 


Navigation Co. (1828), 138 1. T. 47; 
Hughes v. Pwll-Hel Granite Ca. (129), 22 
BW. LO. 637. 

Unable to find former employment.] 
--A miner who had lost the sight) of is 
right eye in an accident recovered sufliciently 
to be fit to resume his old work.  Al@hough 
he had taken all reasonable steps to obtain 
work as oa puner or quarrymian, he 
failed to obtain any. The sherifl-substitute 
found that the workman's failure to obtain 
employment was mainly a consequence of 
the ingury & treated his incapacity aa total 
noder sect. 1 (4). On appeal to the First 
Division of the Ct. of Session the decision 
of the sheriff-substitute was reversed on the 
ground that sect. 2 (1) did not apply to a 
ease where the workman had recosered 
sufticiently to be fit for his former employ- 
ment. The workman appealed to the House 
of Lords: Meld: the words “ employment 
of a certain hind,’ in sect. 9 (4) are applicable 
alfhough the employment which the workman 
is fit for & as attempting to obtain is 
his pre-accident employment. TANNOCHE 0, 
BKOWNIESIDE CoAL Co., [L020] A. CL 642 ; 
98 1.5.1.0. 166; 141.7. 590; 46°. 1. R. 
tir 73 Sol, Jo. 4090; 22 5. W. CO. CO. 383, 
I... 


Yul Mel Granite Ca. 


Consd. Hughen re. 
47 Mothersdale oo. Clevoland 


for Brown, [19907 28. R245: 
“s 


Hiains @ Enogletield Colthertes, Lid. (120), 22 1 WW, 


CC. 982, 
3290a. 


--- —.J-- In May, 1023, a miner suffered a 
permanent injury by accident to his left 
foot. & was paid compensation. In May, 
1924, he was given by his employers light. 
employinent as a signalinan, together with 
compensation for partial incapacity, & he 
continued to do the work satisfactorily until 
the general stoppage in 1026. tis services 
were then dispensed with, & he was unable 
to obtain employment elsewhere. At the 
hearing it was proved that the workman 
could not do work which jnvolved activity 
of the feet. The sherifi-substitute found 
{hat the workman was fit only for a apecial 
& limited class of work which he would have 
no chance of obtaining in the competitive 
jnahbour market, & awarded him compensation 
for total incapacity. On appeal this decision 
was affirmed by the First Division of the (Ct. 
of Session. The employers again appealed : 

Held: there was ample evidence to support 
the  ftndis of the arbitrator, Wemyss 
Coan Co., Dai. +. WALKER (192), 22 B. VW. 
(’. C. 366, H. LL. 
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3202. Idd. Annotation :-—Refd. Warl v. Thomas 
W. Ward (3930), 143 L. T. 745. 


3295. Add. Annotation :—Consd. Lewis v. Guest, 


Keen & Nettlefolds, Watkins v. Same, 3300a. 


Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. B. 664. 


3295a. —— -]-—In 1911, a workman lost his 
right arm as a result of an accident. From 
1913 to 1922 his employers engaged him on 
light work. In 1822 it was agreed that he 
should in the future be paid 7s. 6d. a week 
compensation in respect of the estimated 
difierence between what he could earn at 
light work & what he would have been earn- 
ing if he had not been injured. After 1924 
he was given the work of record-keeping. On 
Dec. 24, 1927, he was discharged, the works 
being closed on account of trade difficulties. 
On Jan. 9, 1928, after sixtcen days, he was 
re-cnyaged on light work on the terms of 
the 1922 agreement. The workman received 
unemployment benefit for the period he was 
unemployed & also the weekly compensa- 
tion of 7s. 6d., & did not try to obtain other 
employment. On May 13, 1928, he filed an 
application for arbitration, claiming an 
increase of compensation during the period 
he was uvemployed on the basis of total 
incapacity. It was agreed that the amount 
recoverable in these proceedings, if successful, 
was 55s., being two sums of 368. a week less 
the two payments of 7s. 6d. The arbitra- 
tion was begun in Aug. 1928, & continued 
in Oct. In his evidence the workman gaid 
that he was ‘ a storekeeper plus messenger,” 
& that he could act as a watchman-gate- 
heeper. At the hearing in Oct. the county 
ct. judge intimated that he was prepared to 
accept the argument put forward on behalf 
of the workman that he was an ‘‘ odd lot,” 
but again adjourned the case to Feb. 1929, 
for further consideration. In Feb., after 





vy. CLEVELAND BRIDGE & ENGINEERING Co. 
(1930), 99 L. J. K. B. 261; 142 L. T. 541; 
23 B. W. C. C. 47, C. A. 


——.}+—A workman, in Dec. 1924, 
lost his left eye in an accident, & received 
compensation until he was me euployes at 
full wages at his old work in Mar. 1925. 
In Aug. 1925, he was discharged owing to 
slackness of trade & received unemployment 
benefit for a year. He was unable to give 
any clear evidence of what he had done subse- 
quently, but from Qct. 1928, to June, 1929, 
he was employed by the guardians. From 
June, 1929, he was again in receipt of un- 
employment benefit. He made a claim for 
compensation in Aug. 1929. TEvidence was 
given that he had applied three or four times 
to his old employers for work, but unsuccess- 
fully, & that he had been unsuccessful in his 
applications for work to two other firms. 
The employers alleged that the only reason 
why they had been unable to re-employ him 
was because he had always applied for work 
at times when there was no work to be had, 
but that there had been work available for 
him in the past, & there was work available 
for him at the date of the hearing. ‘There 
was no evidence that the refusal of work by 
the other two firms was duc to the fact that 
he had lost an eye. The judge found that 
the workman had failed to obtain employ- 
ment wholly or mainly in consequence of his 
injury, & made an award in his favour under 
sect. 9 (4) on the basis of total incapacity. 
The employers appealed on the ground that 
there was no evidence of cither partial or 
total incapacity & no evidence to bring 
the case within sect. 9 (4) :—Held;: there was 
misdirection & no evidence to support a 
finding of incapacity due to the injury.— 
Huanes v. PWLu-HELI GRANITE Co., Lrp. 
(1929), 22 B. W. C. C. 637, C. A. 





hearing further argument, the county ct. gg01a. Ability to do work in ordinary course of 


judge found that. the workman was partially 
eRe Weacneer ae that there were classes of 
employment in which he could earn his 
pre-accident wages, & that 7s. Od. was 
sullicicnt cotnpensation during the two weeks 
in question. The workman appealed :- - 
Held: the findings of the county ct. judge 
umounted to a finding of fact,that the work- 
nan was not an “ odd lot,” & there was 
evidence to support such a finding & no mis- 
direction. -Evans v. EKBBW VALE STEEL, 
Inon & Coan Co., Lrp. (1920), 22 B. W. 
CG. O. 274, C. A. 
32998a. -- -|—A workman met with 
an accident arising out of & in the course of 
his employment) which resulted in the los» 
of his right arm. He received full com- 
rensation based on total mar eee for some 
ime, when it was reduced. wing to failure 
to obtain work he again claimed full com- 
pensation. Arbn. proceedings having taken 
Mace, the county ct. judge made an award 
fiawod on partial incapacity, holding that the 
failure to obtain work was not ‘ wholly or 
mainly ” due to the injury, but to the state 
of the labour market :—Held; there was 
material upon which the county ct. judge 
could base his decision. The workman 
having failed to prove that his failure to 
ubtain work was a consequence, wholly or 
mainly, of the injury, & there being no mis- 
direction, the appeal failed.—MOTHERSDALE 
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employer’s business.}] —On Jan. 5, 1923, the 
workman, who was at the time of this appeal 
fifty-ninec years old, while working as a 
general labourer, was injured by an accident 
arising out of & in the course of his employ- 
ment by resps. His left foot & leg thickened 
& swelled, & ever since he has walked with a 
limp with the aid of sticks, & been unable 
to do any work involving standing up. In 
Jan. 1924, an award was made in his favour 
for full compensation on the ground that his 
injuries left his labour as an “ odd lot,’’ but 
on resp.’s undertaking to give him some work 
suitable to his impaired powers & to pay him 
& wage equal to his pre-accident carnings, the 
only award made was a declaration of 
liability. Ue was given the work of cleaning 
valves to do, for which he could sit at a 
bench, & he continued so to work till Nov. 
1929, when, owing to slackness of trade, he, 
with many other able-bodied & injured men, 
was discharged. Since that time he had becn 
unable to obtain any work, employers having 
told him they were slack & had nothing to 
suit him. Applts. having refused to pay him 
compensation, he filed a request for arbn. 
& the county ct. judge awarded him full com- 
pensation on the basis of total incapacity on 
the ground that he was the class of man for 
whom employers were called upon to find 
special jobs of light work, & that conse- 
quently his labour was an ‘‘ odd lot” :— 


3302. Add. Annotation :—Retd. Bevan v. Nixon’s | 


3305. Add. Annotations :—Consd. Lewis v. Guest, 


3315a. ——.]--A workman was employed as a/ 


3825. Add. Annotation :- As to (1) Consd. Gardner 


8829. Add. Annotations :— As lo (1) Refd. White «, 


3341. Add. Crtalions :—~ [1927] A. C. 126; 


Vol. XXXIV.—Master and Servant. Cases 330la—3350d. 


oder : the workman being able to do, & | 8854. Add. Annotation :—.As to (1) Refd. Nugent 
ving done, the job for six years, of cleaning t. Londonderry Collieries (1920), 141 1. 'T. 
valves: se tay to at done in the 619, 
rdinary course of business of his employers, | 8855. 4dd. ions e— W igati 
resets tala ae an - en eae that was Ne Ge ean gery ary 
» ne s not only able Oo certain | N ; ‘ollieri 229), 
very special jobs depending on finding a Vriem c Gone eee en 


very special employer who either from com- | . : 
passion or because he had a special job ae | 8857. Add. Annotations :—Consd. Campbell v. Port- 


able to give him employment, therefore he land Colliery Co. (1926), 19 B. W. C. C. 594 ; 

was not totally Gueaacitat a Miwa : | 5 Shotts Iron Co. r. Curran, [1920] A. C. 408. 

THoMAs W. Warp, Lrp, (1930), 143 L. T. | $8588. —- —- . 
Ds o aie 


Where a workman who had 
been hilled by an accident arising out of & 
in the course of lis employment Icft his 
mother & several brothers & sisters under the 
age of fifteen partially dependent) on his 
earnings :-- Jleld: the brothers A sisters 
were entitled to the children’s allowance. - 


Navigation Co. (1928), 139 L. T. 647. 





Keen & Nettlefolds, Watkins v. Same, Tucker 


v.Same. Ingram v. Crawshay (1927), 96 Syorrs [RON Co. vr. CurRRAN, (1020) AL CL 
L. J. K. B. 664 ; Barnes v. L. & N. E. Ry. Co. 400; O81. 5. PC. 73; 141 1. 7. 65; 46 
(1929), 22 B. W. C. C. 205; Evans v. Ebbw T. E.R. 261; 22 BL WoO. A. 

Vale Steel, Iron & Coal Co. (1929), 22 B. W. | 3359b. -- Brother under fifteen.) Suoits 


C. C. 274. Refd. Cushion v. Tredegar Iron 
& Coal Co. (1927), 20 B. W. C. GC. 454. 


Inon Cor uv. CORRAN, Now Su5a, auile, 

' 3859c. How calculated-— Period of calculation 
Posthumous child.; A workman having been 
killed by accident arising out of his employ - 
ment, his widow claimed compensation for 
herself & her posthumous child born some 
ten weeks after the workman's death. The 
employers paid a sum of money into ct. in 
respect of the child’s allowance based on 
16 per cent. of 22 a week for 780 weeks 
or fifteen years: Held: the child) was 
entitled to a sum caleulated by taking 15 
per cent. of £2 a week over a period from 
the death of the workman to the date when 
the child in fact would attain the aye of 
fifteen, which, in this case, was some ten 
wecks more than fifteen years. ATHNY 41. 
PickEnINGS, Lip. (1926), 06 T. J. K. B. 
250; 136 LL. T. 6353 aub nom. Re ATUBY, 
Pickrnutnas, Lap.'s APPLICATION, 20 8. W. 
C.C. 215, 0. A. 

3359d. Amount of lump sum.) A workman 
died as the result of an accident, having 
previously received from his employers 
£65 5s. 5d. in weekly payments os compensea- 
tion. On his death his employers paid into 
ct. £5634 144. 7d., nade up of £234 14a. 7Td., 
t.c., £300 less £65 5a. Sd., for the lump sum 

payable to the widow, & £300 for children’s 

| allowance. The total amount to which the 
children would have been entitled, if not 

limited in any way, was calculated to be 
£617 148. The county ct. judge decided that 
the amount paid in was reasonable &, at 
the request of the widow, made an order for 
payment out of part of the amount: - Held: 

(1) the amount paid into ct. by the employers 

was insufficient, & the dependants were 

entitled to the full £600, since if the lump sum 


seaman on a fishing-boat at £3 a week. On 
Feb. 11, 1926, his finger was cut by a rope, 
& he was paid compensation until July 2, 
when he was certified fit for light work. He 
then obtained a situation on a trawler, until 
Sept., payment being on a profit-sharing 
basis, & his share of the profits being £21. 
He next worked on another trawler until 
Feb. 1927, payment being on the same basis, 
but. there were no profits. On Nov. 5, 1926. 
he filed a request for arbn. claiming half the 
difference between his pre-accident wages 
& what he was able to earn on the trawlers 
on the profit-sharing basis. The county ct. 
judge assessed his weekly earning capacity 
since July 2, 1926, at £2 54., & awarded him 
7s. 6d. a week compensation: —fHeld ;: 
(1) there was no evidence that the workman 
suffered any loss of earnings by reason of his 
injury, & no evidence to support the award ; | 
(2) the workman had not discharged the onus 
of showing a reasonable probability that 
incapacity would ensue in the future, & 
was not entitled to a declaration of liability. ' 
-—McLrop v. Biack (1927), 20 B. W. CG. C. | 
530, C. A. 


eee rie 


v. Vickers (1928), 44 T. 1. BR. S63. 


London & North- astern Ry. Co. (1029). 142 
..7T.185. Generally, Refd. Gardner v. Vickers 
(1928), 44 T. L. BR. 563 


96 
L. J. K. B. 284; 136 L. T. 268; 19 B. W. 
C. C. 436. 


Add Annotation :--Refd. Curran v. Kays, | calculated under Workmen's Compensation 
£1928] 2 K. B. 169. | Act, 1925 (c. 84), 5. 8 (2), was reduced below 
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of the household of which he wow a 


ment, left his mother & sister ened 
H 


Cc. (b). inetber. ‘The magistrate found that dependent tnpen his earnings. 
| the cost of the keep of deceased came father, a wage-curner & not dependent, 
$349 fi, ---- —-—.] -Apylts., being | t# more than the amount which he paid , wae totally incapacitated by Che news 
‘of bis son'h death. The arbitrator 


the father, nother, brothers, & alstens 


of deceascd, claimed compensation 


under Workers’ Compenaation§ Act, ; 


1912-1924, on the ground that they 
were partially dependent on deceased. 
Appits.& deceased had resided together 
& deceased, whe was an infant, 
been in receipt of a wage uf 12s. pane r 
week at the time of his death, which, 
or roost of which, be was in the hab 

of contributing towards the expcnses 


| 


a7 


into the family & that applits. were not 
dependent on him: Had: the magle- 
trute was entitled to find that applts. 
wer: nol dependent on deceased. 

FE DMONDBIONE 0. GREAVES (1926), 29 
Ww. ai. L. i @2. AUS. 


Li. Incapacity of wage curning 
father -~ Reault of Cae t l— 

workman who was killed by au 
accident arising out of 
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his omploy- | 


took the Joss of the father’s carningn 
inte conmiderution in nssessing the 
Jaunp sun payable tas tle dopendauta. 
The employer appealed dield: the 
Jos oof) othe )=6 father’s ow -earning 
(spacity wae irrelevant to the esaecsa- 
ment of the compensation, Swan v 
COLTINEMS TnoNn Co., Lip, (1928), 2! 
i. W.C.C. 5667. SCOT 


o. Reved., 19 B. Ww. d. 0. 461. 


Cases 33590d—3802a. ENGuisH AND Empme Digest SUPPLEMENT. 


£300, then, if the figures warranted it, the 
children’s allowance under sect. 8 (3) might 
exceed £300, provided that the lump sum & 
the children’s allowance together did not 
exceed £600; (2) the widow was not deprived 
of her right of appeal by having accepted 
payment of part of the amount paid in, 

ecause, although she might have approbated 
the order on her own behalf, she had repro- 
batcd it in the interests of her children. 
(3) Semble: a request for arbn., & not an 
appeal, was the proper procedure for the 
widow.—-MALCOLM v. BARBER, WALKER & 
Oo., Lrp. (1927), 187 L. T. 470; 20 B. W. 
©. 0. 516, C. A. 


3359e. --~- One child over fifteen partially de- 
pendent.}-—-A workman died as a result of 
an accident leaving a widow & two children 
under fifteen all wholly dependent, & also 
one daughter over fifteen partially dependent. 
The pouty ct. judge held the presence of 
the daughter over fifteen, & only partially 
dependent, required him to calculate the 
children’s allowance on the basis of partial 
dependency :—//eld: the children’s allow- 
ance must be calculated on the basis of their 
being wholly dependent, & the existence of 
another member of the family over fifteen, 
who happened to be only partially dependent, 
did not affect the calculation.—GREEN v. 
PREMIER GLYNRHONWY SLATE Co., LTb., 
[1928] 1 K. B. 661; 97 L. J. K. B. 32; 138 
L. T. 90; 20 B. W. ©. C. 563, O. A. 


3364. Add. Annotation :—Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Orawshay (1927), 
96 L. ye K. B. 664. 

3866. Add. Annotations : —Consd. Lewis v. Guest, 
Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (1927), 
96 L. J. K. 3B. 664. Refd. Bevan v. Nixon’s 
Navigation Co. (1928), 139 L. T'. 647 ; Barber, 
haa & Co. v. Flint (1928), 98 L. J. K. B. 

3. 


3371a. —-- -- “4 STEVENS vv. BIRMINGHAM 
COoRPN., No. 3260b, arte. 
3873. Add. Annotations :-—Consd. Hamilton v. 


Shelton Iron, Steel & Coal Co., ieinh v. 
Same, Timmins v. Same (1926), 96 Iu. J. K. B. 
295; Lewis v. Guest, Keen & Nettlefolds, 
Watkins v. Same, Tucker v. Same, Ingram 
v, Crawshay (1927), 06 L. J. K. B. 664. Refd. 
Bevan v. Nixon’s Navigation Co. (1928), 139 
L. T. 647. 
Add, Annotation; -Consd. Birch Bros., Ltd. 
v’ Brown, [1930] 2 K. B. 265. 
8377a. Accident occurring before operative date 
of 1923 Act - Compensation to be calculated 
by reference to 1906 Act.| A worknian varn- 
ing 41 18s. 6d. a week was injured by an 
accident on July 10, 1923. Liability was 
admitted & compensation paid. The 1923 
Act did not come into operation until Jan. 1, 
1924. In Sept. 1924, he resumed work at 
lighter employment, but was in reveipt of 
higher wages. In Dec. 1928, he was dis- 
charged. In June, 1920, he tiled an applica- 
tion for arbn. The county ct. judge found 
that he was still partially incapacitated « 


3375. 
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3374 i. - — Offer of auilable work— | 2 


ade the 
Ag non-union worker.)—Held > as the 


eee ee he ee 


employors bad pot discharged the onus 

t acorptance of the con- 

on in thelr offer would not have 
workman 


terially 
worse than it had been under the oid 


made an award for a weekly payment of 
£1. The employers appealed :—Held: the 
accident having occurred before Jan. 1, 1924, 
compensation for ete incapacity should 
have been awarded in accordance with the 
1906 Act, & the judge, in making the award 
he did, must have applied the principles of 
the later Acts.—WILLIAMS v. ENGLEFTIELD 
COoLLIVRIKS, Lrp. (1929), 22 B. W. C. C. 

532, C. A. 
3385. Add. Annotation :—Retd. Broughton v. 
asi & North-Eastern Ry. Co., [1930] 1 

. B. 578. 


3389. Add. Annotation :—Refd. Stevens v. Bir- 
mingham Corpn. (1929), 22 B. W. C. C. 311. 


3890. Add. Annotation :—Refd. Colquitt v. United 
Steel Co. (1928), 21 B. W. C. C. 409. 


3390a. -——-.}—-A miner, in 1913, sustained a 
fracture of his right leg & was wholly in- 
capacitated, for which he received full com- 
pensation at 35s. a week. The employers 
subsequently claimed to reduce the com- 
pensation to 3s. 5d. a week, on the ground 
that he was then capable of carning wages 
as a clerk, storekeeper, or lampman. The 
workman filed an application for arbn. 
claiming the continuance of compensation 
for total incapacity. The judge referred 
certain questions to the medical referee who, 
in his replies, stated that the workman 
suffered pain in his right leg which would 
prevent him standing eight hours as a store- 
keeper or lampman; but which would not 
prevent him doing the full work of a clerk. 
The judge examined letters written by the 
workman & found that he was sufficiently 
well educated to earn 30s. a week as a clerk 
&, on the answers given by the medical 
refcree, made an award for 7s. 8d. a week 
with costs. The workman appealed :—Held : 
there was evidence to support the finding of 
fact & no misdirection..-YKOMAN v. GREAT 
WESTERN ConLIERY Co.,, Lrp. (1929), 
B. W. C. C. 547, ©. A. 


3392a. — -- Lack of accommodation for work- 
man’s family.]—A workman employed by a 
railway co. as a foreman ganger, living in a 
village in Lincolnshire with his wife, whose 
lungs were delicate, & his four children, was 
partially incapacitated as the result of an 
injury from an accident arising out of & in 
the course of his employment. His average 
weekly earnings before the accident amounted 
to £3 ls. ld. The co. offered him, tirat at B. 
& then at S., work which he was capable of 
doing & in which he could earn £2 63. 9d. a 
week; & they made him weekly payments 
of 73. 7d. The workman refused the employ- 
ment offered as not being * suitable ’’ on the 
grounds that, as he alleged: (a) in neither 
of the places mentioned could he find accom- 
modation for his family, & (b) that his wife’s 
health would suffer if she had to live in either 
of them; & he applied to the county ct. for 
an award of conmpensation:—Held: the 
lack of accommodation fur the family of the 
workman & the possible or probable injury 
to his wife’s Ucalth were irrelevant to the 
question whether available employment was 
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coul(ract, the arbitrator was not 
enti to refuse oom on.—— 
| M‘DonaLp ov. ores QreorncE) & 


tion ma’ Co., Lrp., {1927 33.—8COT. 


lild 
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** suitable.”’"—BrovaHron yz. 
NORTH-EASTERN Ry. Co., {1930] 1 K. B. 
578; 99 L. J. K. B. 288; 142 L. T. 475: 46 
T. L. R. 202 ; 74 Sol. Jo. 188; 23 BL WoC. C, 
17, C. A, 


8392b. Injury to wife’s health.}-- Brovan- 
TON t. Lonpon & Nortu-EasTern Ry. Co.. 
No. 3392a, arte. 


8396. .1dd. Annotation: Refd. Yates +. Hems- 
worth Rural District Council (1920), 22 
B.W.C. C. 649. 


3399. Add. Annotations :—Consd. Nixon v. A.-G. 
(1929), 46 T. L. R. 31. Refd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 
A.C, 243 ; Yates ¢. Hemsworth Rural District 
Council (1929), 22 B. W. C. C. 640. Mentd. 
Wigg v. A.-G. for Irish Free State, [1927] 
A. C. 674. 

3401a. Must be paid in respect of incapacity. | 
—By Local Government & other Officers’ 
Superannuation Act, 1922 (c. 50), 8. 6 (3), 
where a servant of a local authority adopting 
the Act has attained the age of sixty-five. he 
shall cease to hold his employment, provided 
that the local authority may, with the consent 
of the servant, by resolution extend the 
period of employment for one year or any 
less period & so from time to time ap they 
may deem expedient. A dustiman, aged 
bixty-seven, employed by a focal authority 
which had adopted the above Act) was 
injured & became entitled to be paid com- 
pensation. He was paid full compensation 
for a short time & then given a small weekly 
pension. The workman claimed compensa- 
tion on the basis of total incapacity. There 
was no evidence as to whether the employ - 
ment of the workman had been eatended by 
resolution, or as tou whether the pension was 
paid in respect of the incapacity. The 
county et. judge found partial Incapacity & 
held that the pension was being paid by the 
employers in respect of such incapacity. He, 
therefore, made an award of compensation 
for partial incapacity, reducing the weekly 
payment by the amount of the weekly 
pension. The workman appealed: Jfeld: 
there were insufficient materials before the 
county ct. Judge to enable him to come toa 
proper decision as to whether the pension 
was in respect of incapacity or not. Appeal 
allowed. Case remitted for rehearing. 
YaTes vc. HeMswortTH RURAL DistHicr 
COUNCIL (1029), 22 B. W. GC, GC. 649, CLA, 

3420. Add. Annolation:- Distd. McGee v. Muir 
Wm. & Co. (1029), 140 L. T. 646. 


3423a. Payments received under part-time agency | 
agreement.|—A workinan was employed as a 
fitter by a firm of engineers, & at the same 
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time was acting under an agreement with a 
benefit society as their part-time agent. 
Under this agreement he agreed to obey the 
orders of the society & perform all his duties 
in accordance with official instructions. 
He was to be paid a weekly salary calculated 
on a percentage basis, The workman suffered 
an accident in the course of his employment 
as a fitter. The county ct. judge, in order 
to compute his average weekly earnings, 
added together the weekly payments received 
from both sources. The employers appealed 
on the ground that the relationship between 
the socicty & the workman was that of 
principal & agent, & not master & servant, 
& that his payments under the agreement 
should not be taken into account :---Held: 
the judge had rightly construed the agreement 
as establishing the relationship of master & 
servant between the society & the workman. 
—ROBERTS v. GARDNER (WILLIAM) & SONS 
(1928), 21 B. W. CU, GC. 154, (. A. 

aenotation. Refd. Hobbs ro Roval Arsenal Co-oprrmtive 

soclets (EO), ETO LL. TR. to. bao. 

3423b. Payments out of public funds. Com- 
pensation for loss of wages--Workman sitting 
on Court of Referees.| The carnings which 
are to be taken as the basis of the compensa- 
tion payable to an injured workman under 
Workmen's Compensation Act, 1925 (¢. 84), 
are the earnings in his employment, & do 
not include other earnings such as payments 
to the workman from public funda to make 
up loss of wages for days when instead of 
working he sits as workmen’s representative 
on the Ct. of Referees of a local employment 
committee. McQnr vr. Mvin W. & Co., Lap. 
(1929), 1401. 7. 646; 45-1. L, R. 2025; 73 
Sol. Jo, 1003 22. B. WoC. OC. 108, CL A, 

3433. Add. Annotations :- ~Asto (1) Refd. Hamilton 
v. Shelton Iron, Stecl & Coal Co., Leigh ». 
Same, Timmins ». Same (1926), 06 L. J. K. B. 
206. As to (5) Refd. Bevan v. Nixon’s Naviga- 
tion Co. (LP 28), 130 L. 'T. 647; Doncarter ev. 
Sudlow (h.) & Sons (129), 22 B.W. Ce, 
O41. Generally, Retd, Lewis v. Guest, Keen 
& Nettlefolds, Watkins v. Same, Tucker v. 
Same, Ingram +. OCrawshay (1827), U6 
lL. J. K. B. 6643 Birdh Bros, Etd. e. Brown, 
fsa, 2 K. 1.255. Mentd. Manchester Ship 
Canal Co. ¢. Director of Public Prosecutions, 
11930) 2 K. BL 547. 

3455a. -—-- Overtime.|—-STEVENA v. BUtMINGHAM 
CORPN., No. 382068b, ante. 

3455b. Pension.) -STEVENS 

JorPN., No. 3260b, ante. 
$455c. Occasional increased wages when working 
away from home.} The workman, & ganger, 
aged fifty-five years, met with an accident in 
the course of his emnployment & two fingers of 


- 


a, BIRMINGHAM 


- —_ 


3415 i. Whether inerdental adrantages 
ancluded — Falue of tuition to appren- 
tue.) An apprentice, not in receipt of 
any wages, was totally fucapacitated 
as ua resalt of an accldent arising ont 
of & in the course of hiv employment : 
-—Held: the value of the tuition he 
received could not be taken into 
account for the purpowe of awarding 
compensatiou. Davin ro DRLANUNE, 
{1930} f£ KR. 22. 

sa. Amount he is actually carning.} 
Held: as the workman was employed 
& there was no other employment 
open to him at which he could earn 


_ higher wager, the proper figure to take | montha as club servant.) Witte ci 
1 in asacesing compensation was the : ployment, with a club, lasted only 
‘ amount he was actually earning.- | durlug the summer mont), for whieh 
| DYKgs v. Barep, [1929] 8. C. (Ct. o he received a workly wage of #41 loa., 

Sess.) 555.—COT, | & during the winter months he was 


cngaged a6 at Independent contractor 
on his own acconnt: Meld: com- 


— 


sensation should be assessed on the 
mais of an average weekly wage of 
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. will, ———.J--DUNKIONPE ® $1 fon, & the break in the employ- 

, Ferrans, {1926} V. L. BR. 155: ,oent during the winter uionttes was 

' A.T.. T.142 5 (1926) Argus L. R.133. © jy oof ta be reygarted: ae ao ln idersitel to 
AUS. bi oemploysuent with the Club as to 

dontitle hha to asseasment of this 
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Cases 3455c—-35380c. ENGLISH AND EMPIRE 


his right hand were injured. After receiving 
compensation on the basis of total in- 
capacity for about four months, he resumed 
work with his old employers. He was after- 
wards discharged & was out of work for 
about two months. He then obtained work 
with a municipal authority, his weekly wages 
varying from £2 to £3 1s. 6d. He claimed 
compensation under the Act, on the basis of 
partial incapacity, alleging that his average 
weekly earnings before the accident were £4 
& that he was able to earn £2 108. 8d. after 
the accident. At the hearing he stated that 
his average pre-accident weekly earnings as 
a ganger when at home amounted to £3 15s., 
& when not at home £5. The county ct. 
judge made an award in favour of the work- 
man of £1 a week to take effect from the 
date of the accident. The county ct. judge 
said that he thought he had arrived at that 
figure by taking into account the workman's 
occasional pre-accident earnings of £5 a 
week + Held: there was no ground for 
interfering with the award of £1 per week, 
as the county ct. judge had not considered 
anything irrelevant. The award must there- 
fore be affirmed.- FoRD  v. WrLLERMAN 
Brow. ve); Ov L. J. K. B. 600; 143 L. T. 
5N0, fi i. Wy 


3466. Add. Annotation :—As to (1) Consd. Temple- 
et v. Parkin Wm. & Oo. (1929), 140 L. T. 


8469. Add. Annotations :—As to (1) Refd. Temple- 
ton v. Parkin Wm. & Co. (1929), 140 L. T. 
519. As to (2) Refd. Hobbs v. Royal Arsenal 
Co-operative Society (1930), 170 L. T. Jo. 159. 
As to (3) Consd. Roberts v. Gardner (1928), 
21 B. W.0.C. 164. Refd. Williams v. Larsen 
(1928), 21 B. W. C. C. 339. 


3472. Add. Annotation: -Folld. McGee v. Muir 
Wm. & Co. (1029), 140 L. T. 646. 


3475. Add. Annotations :—Apld. Gardner v. Vickers 
(1928), 44 TI’. L. R. 563; Re Unemployment 
Insurance Act, 1920, 7?e Leeds Corpn. & 
Chadwick (1028), 82 J. P. 192. Refd. Scott 
® Summerlee Jron Co. (1080), 99 b. J. B.C. 
170. 


3482a. —-- Causing temporary unemployment.]—- 
Applt., who was cmployed by resps. as a 
riveter on piecework, received notice, on 
Sept. 3, 1926, owing to the coal strike of 
that year, that there was no more work 
available for him. He accordingly ceased to 
work till Dec. 8, when he was re-employed 
by resps. On Jan. 11, 1027, he met with an 
accident causing total incapacity. On an 
et pao for compensation, the county ct. 
judge held the interruption was a normal 
incident & there was no break in the employ- | 
ment, & he awarded compensation on the 
basis of appit.’s earnings for the twelve 
months prior to the accident :—Held: the 
interval was not one of the incidents of a 
discontinuous employment, & there was a, 
break in the omployment, & the case must 
go back to the judge to assess compensation , 
on that basis.—GARDNER v. VICKERS, Li. | 
har 44'T. lL. R. 563; 21 B. W. 0, C. 129, 
C. A. 


rt ere 








3491. Add. Annofation: —Refd. Marchant v. (har 
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to make a 
3513 i. Vatidity of—Jurtlediction of 


LAUER v. BRicas 


arbifrator.)--Au arbitrator ought not 
prospective a — 
(1926), 26 S. R. 


Dicest SUPPLEMENT. 


Steam Trawling Co. (1929), 22 B. W. C. C. 
247. 

3498a. Promotion due to iliness.|—-A workman, 
who had been employed as a deck-hand, was 
promoted boatswain of a steam trawler, owi 
to the illness of one of the vessel’s officers j 
before she left harbour. Within twenty-four 
hours of putting to sea, the workman suffered 
an accident. In the course of subsequent 
proceedings regarding the payment of com- 
pensation, an issue was raised between the 
parties as to whether the weekly payment 
should be calculated on the earnings of a 
boatswain or a deck-hand. The county ct. 
judge held that at the time of the accident 
the workman was employed in the grade of 
a boatswain, & awarded compensation on that 
basis. The employers appealed :—Held: the 
judge had rightly directed himself as to the 
grade of the workman at the date of the 
accident.—_MAROCHANT v. CHAR STEAM TRAWL- 
ING Co., Lirp. (1929), 22 B. W.C. C, 249, C. A. 


8511. Add. Annotation :—Consd. Niddrie & Benhar 
Coal Co. v. Dee, [1927] A. C. 299. 


3513. .{dd. Annotation :- Reid. Leonard v. Red- 
brook Tinplate Co., [1930] LK. B. 613. 


3521. Add. Annotation :— Apld. Williams v. Craw- 
ron Bros. (Cyfarthfa) (1929), 22 B. W. C. C. 
223. 


3530a. —— -]}—On a finding that a workman 
has fully recovered & there is no evidence of 
any probability of future incapacity, the 
judge has no power to order a declaration 
of liability to be recorded.—PoRTER v. 
WuitBys, Lrp. (1926), 19 B. W. C. ©. 414, 


35380b. ----— -.] A miner had his right eye 
injured by a splinter of coal while working 
at the coal face & was paid compensation 
therefor. The employers — subsequently 
applied to terminate the weekly payments. 
At the hearing the medical evidence was con- 
flictiny, & accordingly-the judge referred 
certain questions to the medical referee, who 
answered that the workman was fit for work 
at. the coal face & that he did not think that 
there was any greater danger to either eye 
from such work than there would be if the 
vision of the right eye were normal. The 
judge thereupon terminated the weekly pay- 
ments, but made a declaration of liability. 
The employers appealed :- Held; there was 
no evidence of any reasonable probability of 
incapacity arising at a later day, &, therefore, 
no ground for making a declaration of 
liabilitv.—-Wrst LEIGH COLLIERY ('o., LTb. 
ve. MCNEIL (1929), 22 B. W. C. C. 641, C. A. 

3530c. Admission by employer of partial incapacity. 
—QOn Sept. 26, 1926, a workman was kicked 
on the knee by a horse & injured. He was 
paid full compensation until May 5, 1927, 
when the employers gave notice of their 
intention to reduce the weeky compensation 
to 10s., & did in fact so reduce it. The work- 
man applied for 30s. to be continued. The 
employers in their answer submitted to an 
award of 10s. a week to continue. The 
county ct. judge found that the man was able 
to do his full work ov May 5, 1927, but ordered 
that compensation should be paid at 308. up 





N. 8. Ww. 275 > 43 N. 8. WwW. Ww. N, 84.-~ 
AUS. 
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3541a. 
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3541b. Award of one penny a wee When 


$3541c.-— - .| In Nov. 1926, a seaman was 


Vol. XXXIV.— Master and Servant. Cases 3580c—3550a. 


to July 4, 1927, & then terminate altogether : | 
—Held: the award was inconsequent, & the | 
case must be sent back to the judge for a ' 
rehearing.—SHEAY v. TITE (B. W.) & Sons 
(1927), 20 B. W. C. C. 616, G. A, 


3531a, —-— Onus of proof on workman.]—-Where 


{ 
the county ct. judge found that employers | 
were not liable to pay compensation, as the | 
workman was not incapacitated from doing 
his ordinary work at ordinary wages :— | 
Held : the judgment of the county ct. judge | 
involved a finding that the workman Was | 
not entitled to a declaration of liability, & ' 
the evidence syd ats the finding, in that | 
the workman had failed to show that there | 
was a reasonable probability of an ensuing | 
incapacity. WILLIAMS t. TREDEGAR IRON 
& Coa Co., Ltp. (1927), 96 L. J. K. B. 722 ; 
137 L. T. 464; 20 B. W. C. C. 480, C. A. | 


«fnnotation: Folld. West) Leigh Colliery Co. r. MeNeil | 
(1929), 22 BL WLC CG. 741, 


3531b. 





——.]~— McLe&op v. Buack, No. 3315a, 
anle. 





After termination of compensation.}|— 
(1) Where a county ct. judge, upon a 
certificate of a medical referee that a work- 
man who has been injured has entirely 
recovered & is fit for his usual employment, 
not containing any suggestion of the 
possibility of a recurrence of incapacity 
due to the injury at a future date, makes an | 
order terminating the compensation, there 

is no jurisdiction to make a declaration of | 
liability. (2) The fact that the certificate | 
does not refer, one way or the other, to the 
possibility of future recurrence or com- 
plications, does not make it in any way 
ambiguous. ‘‘ Recovery "’ primd facie means 
that there is no liability of a recurrence of 
illness & consequent incapacity.— EVANS 
(RicHARD) & Co., Lrp. v. GILBIE (1926), 96 
L.J.K.B.117; 136 L. T.93; 19B.W.C.C. 
375, C. A. 


tations :—~—Aas to (1) Consd. McIod r. Black (1927), 20 
W.C. C. 530; W tatir. Gutta Percha Co, (1927), 20 
B. W. CC. C. 430; Willams vr. Tredegar Iron & Coa) Ov , 
Ltd. (1927), 96 L. J. K. BB. 722. 


na 


justified.) Ruppy or. Lonpox, MifLann & 
SCOTTISH Hy., No. 282da, ante. 


moving planks during heavy weather in the 
Channel, when. owing to a larch of the ship, 
he was thrown down A at the same time 
struck by one of the planks. He complained 
of injures & was examined by a doctor when 
the ship ealled at Ro No serious injury was 
discovered A he proceeded with the ship to 
BK. On the voyage to B. he became so ill 
that he was only able to take his turn at the 
wheel by sitting in a chair. At KB. he was 
operated on for hernia & his back was put 
into a plaster jacket. He returned home in 
Apr. 1927, & m June, 1927, his employers 
agreed to pay him full compensation. In 
Apr. 1928, he underwent a second vperation 
for hernia, which was completely successful. 
In Dec. 1020, the employers applied for a 
review of the weekly payments, specifying in 
their application that they asked only for 
diminution. The county ct. judge, sitting 
with a medical assessor, found that he was 
nv longer incapacitated by the hernia, but 
that he was incapacitated by ustev-arthritis 
not due to the accident. On those findings 
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3548. Add. Annotations:—Ae fo (1) 


he made an award of a penny a week. The 
workman appealed :— Held: there was 
evidence to support the findings & the judge 
was justified in Aiminishing the compensation 
to a penny a woek.- Watrs, Watts & (Co., 
Lap. ev. Honk (1080), 23 BL WwW... rng, CL A. 
Consd. 
Williams «. Tredegar Iron & Coal Co. (1927), 
96 L. J. K. B. 723. Aa to (2) Consd. McLeod 
v. Black (1927), 20 B. W. 0. C. 5380; West 
Legh Colliery Co. ro MeNeil (1920), 22 
BW. OOO. at. 


3545a. Order giving liberty to apply.) Employers 


having paid a workman full compensation for 
some months for an accident in their employ- 
ment, applied for a review of the weekly 
payment & for termination, but offered to 
accept a declaration of liability. The county 
ct. judge held they were not entitled to 
terminate the weekly payments, as the 
workman was still partially incapacitated, 
but such payments should cease, & no such 
payments should be made so long as they 
employed & continued to employ the work- 
man at a wage oquivalent to his pre-accident 
wager, with liberty to cither party to apply. 
He also ordered the employers to pay the 
costs - Held: (1) the order was a right 
order, as liberty to apply carried out the 
effect of a declaration of liability ; (2) the 
employers having failed to establish their 
right to termination of the weekly paymants, 
the judge rightly exercised his discretion in 
ordering that the employers should pay the 
costs. -‘Srpney LEE (EXETER), Lp. v, 
JAMES (1028), 21 1B. W.O. . 220, CL A, 


8548. Add. Annotations :- As to (1) Consd. Birch 


Bros. Ltd. oe. Brown, | 1980}2 K. HK. 255. Refd. 
Evans v. Gilbie (1926), 06 1. J. K. B. 137; 
Williams v. Crawshay Bros. (Cyfarthfa) (1929), 
22 BL. W. C. ©. 223; Wilsons & Clyde Onal 
Co., Ltd. »v. Burrows (1929), 141 LL. T. 504; 
Wilsons & Clyde Coal Co. vo. Burrows (1029), 
22 BL WO. 0. 480. Aato (2) Consd. Mcleod 
v. Black (1927), 20 B. W.C. ©. 530; Wagstaff 
v. Gutta Percha (Co. (1927), 20 B. W. 0. C. 
430. Apld. Williams v. Tredegar Iron & 
Coal Co. (1927), 96 L. J. K. BK. 722. Consd. 
Raddy v. L. M.S. Ry. (1929), 22 B.W.C. 0, 
138. Apld. West Leigh Collery Co. vr. MeoNeil 
(1929), 22 1B. We CO. bit.) BRefd. Watts, 
Watts & Co. v. Hole (1930), 235 BW. OL oe. 
11%. Aa fo (3) Consd. Drewitt v. Hritannic 
Assce. (1927), 137 L. T. 611. Distd. Soyor v 
Johnson, Matthey (1927), 96 L. J. K. B. 1011. 
Refd. Sharrod v. Warwickshire Coal Coe 
(1929), 22 BB. We. C. 599; Shotts Tron Co, 
v Fordyce, {IV8O] A. C. 508. Generally, 
Refd. I.ce (Exeter) v. James (1928), 21 
B. W. C. C. 220. 


3559. Add. Annolaltiona :— Aa to (1) Consd. Barnes 


v L. & N. I. Ry. Co. (1920), 22 3B. W. CLC. 
205; Evans v. Ebbw Vale Steel, Iron & 
Coal Co. (1928), 22 B. W. C. C. 274. Apld. 
Earl vo Thomas W. Ward, Ltd. (9940), £43 
LB. TT. 745. Refd. Williams v. Tredegar Iron 
& Coa) Co. (1927), 96 L. J. K. B. 722. Aato 
(2) Refd. Evans v. Gilbie (1926), 96 1. J. K.B. 
117. 


3559a. -- -.}—A workman having been injured, 


the employers entered into an agreement 
with him, which was duly recorded. This 
agreement gave the workman 30s. a week for 
total or partial incapacity “ or until same 


Cases 8559a—3602. 





shal] he ended, diminished, increased or 
redeemed.” Later the workman returned to 
work at his old wages, on the express agree- 
ment contained in correspondence that his 
rights under the registered agreement were 
kept alive, & that if the work was not con- 
tinued & old wages paid, he should go back 
to such rights. As he was able to continue 
at work, the employers applied for a review 
to diminish or terminate the payments pay- 
able under the registered agreement. The 
workman claimed that he had not been paid 
his full old rate of wages under the second 
agreement & was entitled to have them made 
up to the old rate, & further, that by reason 
of this agreement the employers had no power 
to review the payments payable under the 
registered agreement. The county ct. judge 
held the employers’ application to review 
was in breach of the agreement in the corre- 
spondence, & dismissed the application :—~ 

eld: the employers had expressly reserved 
their rights under the registered agreement 
to have the weckly payment reviewed. The 
workman's attempt at work having been 
successful, the employers’ eppnceion to 
review was a proper one, & the judge was 
wrong in dismissing it. The right order on 
the facts was to discharge the registered agre- 
ment & direct a declaration of lability to be 
recorded.-—HitcHENS & Co., Lrp. v. Hart 
(1927), 20 B. W. C. C. 609, C. A. 


3571a. Consideration for agreement—-Sufiiciency.] 


--An underground colliery workman left his 
employment in Mar. 1921, on account of 
illness. On July 18, 1922, he was certified 
to be suffering from nystagmus, the disable- 
ment, according to the certificate, being 
deemed to commence on that day. The 
workman applied for compensation, & the 
employers paid full compensation for total 
incapacity for four years, & then ceased 
payment. In oeeecines for an award, 
instituled by the workman, the case was 
treated by both parties on the basis of an 
agreement to pay compensation as for total 
incapacity having been made, but the county 
ct. judge held there had been no consideration 
on the part of the workman for the agree- 
ment, & as the workman was not entitled 
to any compensation since he had not been 
employed by resps. during twelve months 
prior to the date of the certificate, the 
agreement was outside Workmen’s Compenga- 
tion Act, 1925 (c. 84), & could not give 
jurisdiction within the Act:—Held: there 
had been good consideration, inasmuch as 
the Nbc had Pocelgcgbaeedl i" take steps, 
either by applying to the certifying surgeon, 
or by ‘oneal to tho medical referee, to get 
the date of the certificate of disablement 





3580a. —-— ——— 


8657. Add. Annotation :—Consd. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


altered, & the agreement was binding upon 
resps., & the workman was entitled to an 
award.—_ Rees v. IMPERIAL NAVIGATION 
nae Co., Lrp. (1927), 20 B. W. C. 0. 287, 





-}—A workman injured by 
accident in Dec. 1927, was paid compensation 
at the rate of £1 2s. 3d. a week, this rate being 
based by the Soro pd on the supposmen 
that the pre-accident wage was £1 18s. 10d. 
a week. These payments were accepted by 
the workman until Dec. 1928, when the pay- 
ments were reduced to 15s. a week. In 
Jan. 1929, the workman was given light work 
at a weekly wage of £2 1s. 8d. He then 
claimed a review of the weekly payments on 
the ground that his pre-accident wages were 
£2 106. 3d., & that he was therefore entitled 
to £1 5s. 14d. during the period of his total 
incapacity instead of the £1 2s. 3d. which he 
had been paid & had accepted, & 48. 43d. a 
week from the time he was given light work. 
The county ct. judge held that the payment 
of the compensation over so long a period 
implied an agreement between the parties 
on the terms that the rate of compensation 
should be £1 2a. 3d. a week based on a pre- 
accident wage of £1 188. 10d. & that since 
there had been no change of circumstances 
& no question had arisen within the meaning 
of the Act, the workman was bound by that 
agreement. The workman appealed :-~ 
Held: the county ct. judge, having found on 
the evidence that there was an implied agree- 
ment, was right in holding that the parties 
were bound by it.—LEwis v. CAMMELL, 
ae . Co., Lrp. (1929), 22 B. W. C. C. 


Patergon =v. 
Ardrossan Harbour Co. (1926), 10 B. W. C0. C. 
62 


8659a. Grounds for removal—Allegation by work- 


man that scope of agreement not understood 
by him.]—Circumstances in which :—Held : 
an order for removal of a memorandum from 
the record was wrong, & muat be discharged. 
—QUARRELL v. LAMPORT & HOLT (1928), 21 
B. W. C. C. 112, C. A. 


8669. Add. Annotation :—Refd. Bundy v. Motor 


lab Owner Drivers’ Assocn. (1930), 143 L. T. 
334. 


$676. Add. Annotation :—As to (2) Consd. Vickers 


v. Miners Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 96 L. J. K. B. 490. 


3690. Add. Annotation :—Refd. Catton v. Ashwell 


& Nesbit, [1928] Ch. 484. 


3692. Add. Citations :—-96 L. J. P. C. 143; 186 


L. T. 609; 20 B. W. 0. CG. 1. 
Add. Annotations :—Apld. Macauley v. Baird 





PART XIV, SECT. 16, SUB-SECT. 1. 


ri. Withdrawal of.}—It ia com- 
etent to withdraw an appHoation for 
he recording of a memorandum If it is 
done mec Taree v. FARME 
CoaLOo., (1927)8.0.149; 20 B. W.C.C. 
725.—8COT. 


PART XIV. SECT. 2% SUB-SECT. 3.— 





3614 ji. ——- ——.]-—It is the duty 


of the sheriff-clerk to ooustder the 


question whether he ought or ought 
nut to rcfuse to record the memorandum 
on the ground of inadequacy of com- 
pensation, & thoroafter. according as 


| 


his decision is in the affirmative or in 
the negative, to refer the matter to the 
sheriff or to record the memorandum.— 
TONNER vo. Wittram Barrp & Co., 
TD., GALLACRER v. WILLIAM BaIrnp 
& Oo., Lrp., [1927] 8s. oO. 870.—SCOT. 
PART XIV. SECT. 18, SUB-SECT. 1., 


8673 i. ‘ect o in-—Money 
not 73 he to oe at Waste 
Barro & Co, v. CAMPBELL, {1938] 8. C. 
314,.—8 * 

PART XIV. SECT. 18, SUB-SECT. 8.—A. 


$686 1. Limit of preferential 
-~OUnder Workmen's Co j 
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enl 
Act, 


1906, 3. 5 (3)—-Not where liability 
accrued prior liquidation. }-—Held : 
the workman was entitled to the whole 
of the amount due to him for com- 
pensation as a preferential debt, with- 
out any limitation to 2100 as mentioned 
in s. 5, sub-s. 3, Workmen's Compensa- 
tion Act, 1906, the Mability for such 
compensation having accrued befo 

the receivers were appointed 
over on of the asseta of the co. 
& whether or not the accident ooourred 
before Jan. 1, 1924 (f.e. the date on 
See. Ww rely Com = on 
Act . came operation).—— 
Gras o. Mase & Smy¥ure, (1928) 


3697. Add. Citations :—{1927] 1 K. B. 152; 96 


3698a. —— Notice of intention to end 


8698b. —-- - 


3698c. 


(1927), 20 B. W. ©. C. 802; Catton v. Ash- 


Vol. XXXIV.—Master and Servant. Cases 8692—37010. 
is paid into ct. by the emplo under 
sect. 12 (ii), any questions ari on the 


well & Nesbit, {1928} Ch. 484. Consd. Anchor 
Donaldson wv Crossland, [1929] A. (. 297. 
Refd. Woodrow v. Trawlers (White Sea) & 
Grimsby (1929), 141 L. T. 676. 


8695. Add. Annotation :— As to (1) Refd. Yates rv. 


Hemsworth Rural District Council (1929), 22 
B. W. GC. CC, 649. 


L, J. K. B. 127; 136 L. T. 134. 

Add. Annotations :—Consd. gr a Shipping 
Co. v. Trott (1929), 141 L. T. 19. Refd. 
Robinson v. Vickers-Armstrong (1929), 22 
B. W. C. C. 171. 


han eee i Sone 


, payments— 
Validity.; —A workman was injured by 
accident arising out of & in the course of 
his employment. Resps.’ doctor gave his 
certificate that the man had artially 
recovered, & resps. served notice on the work- 
man in pursuance of Workmen’s Compensa- 
tion Act, 1923 (c. 42), 8. 14, that they would 
cease payment of compensation within ten 
days. No counter-certificate by the work- 
man’s doctor was served in pursuance of the 
sect., but the workman filed a request for 
arbn. The county ct. judge awarded 8s. 
a week on the basis of partial incapacity 
from the date of the hearing in the county 
ct., & not from the date of termination of the 
weekly payment, on the ground that the 
workman had not complied with sect. I4, 
& was not entitled to compensation from that 
date :—Held: the notice was bad, in that 
it purported tu end compensation when the 
workman was certifled to be partially 
recovered only, & the compensation of Ra. 
a week for partial incapacity was payable 
from the date the employers ceased payment 
of compensation.—TLOWARTH v. SINGLETON 
(J. BE.) & Sons (1926), 20 B. W. C. OG. 136, 
C. A. 


| 


| 
| 


ne eee a ne 





—-.}--In pursuance cf Work- 
men’s Compensation Act, 1025 (c. 84), | 
8. 12 (3), resps. served a workman with notice | 
that they would end the weekly payments, | 
or alternatively would take him back to 
work, & they ceased to pay him compensa- 
tion on a date which was two days short of , 
the ten clear days required. The workman 
filed a request for arbn. claiming (inter alia) 
a declaration of liability, alleging that he was 
stil] incapacitated. Resps. offered to accept 
an award of a declaration of liability, & 
before the hearing offered the sum by which 
the weekly payments fell short of the proper 
amount that was due in reapect of the two 
days. The county ct. judge was satisfied 
the workman had recovered & was able to 
do his work, & held, payment for the two 
days having been oflered, there was no 
further liability on resps., & made the 
declaration of liability offered :—Held: the 
notice was good, & was not invalidated 
because the payments were not made for 
the full period of ten days from the date 
thereof.—-Coorer v. COLLINE ELECTRICAL, | 
Lrv. (1926), 20 B. W. C. C. 152, C. A. 
Jurisdiction of registrar-—Limited to 
matters relating to sums _ into court. }-— 
Where proceedings for ending or diminis 
weekly payments have been comme 
under sect. 12 & prosecuted as far aa to obtain 
a certificate of a medical referee, but no money 
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3700. Add. Citations :—[1927] 1 K. B. 486; 


Annok 


| 3701a. 


3701c. 


certificate are not for the registrar but for 
the judge, either on review under sect. 11 
or on original arbitration under sect. 21, the 
jurisdiction conferred on the registrar by 
sect. 12 (ii) being limited to determine the 
destination of sums paid into ct. under 
sect. 12 (ii).-—TEMpus SHIPPING Co., Lrp. v. 
Trotr (1929); 140 L. T. 10; 45 T. LR. 201; 
22 B. W.C. OC. 181, OC. AL 

06 
L. J. K. B. 261; 136 L. T. 88. 


8701. For the existing paragraph substitute the 


following paragraph :--- 

Power to terminate payments -— Incapacity 
ceased.]— On Oct. 17, 1928, a workman con- 
tracted miners’ nyeseue in the course of 
his employment, & by voluntary agreement 
the employers paid him a weekly sum by 
way of compensation until Sept. 3, 1925, 
when they stopped the weekly payments, on 
the ground that the man had completely 
recovered. After the employers had com- 
menced proceedings for a review, the work- 
man admitted that the incapacity had ceased 
on Sopt. 3, but claimed compensation up 
to the date of the award: Weld: the 
county ct. judge had no jurisdiction under 
Workmen’s Compensation Act, 1923 (¢. 42), 
s. I4, to award any payment after tho 
incapacity had ceased, & he ought to make « 
retrospective award terminating the weekly 
payments as from the date of recovery.-- 
OCEAN CoaL Co. v. DAVIES, [1927] A. O. 271 3 
001.3. K.B.364; 1360.1. 419; 487. 1. RR. 
108; 70 Sol. Jo. 1219; 19 B. W. 0. CG. 420, 
Hl. I. 3 revag. (1026), 96 1. J. K. 1. 255, 0. A, 


. Macaulay rv. Balrd (1027), 20 BWC, 
jenhar Coal Co, Deo, [1927] A. CL 
Sadlor, Sadler v. Thorpo (1927), 20 
‘ Apid. Lowe v. Kasex County Gounetl 
C. ©, 462; Pullen v. Enthoven (1027), 
Consd. Catton ». Ashbwoll & Nesbit, 
; Dodd wv. Ooeanlo Stuam Navigation Co. 
(i928), 218. WC. OC. 118s Anchor Donaldson v. Croga- 
land, (1929) A. CG. 207; Mockbill v. Homer Glty 3.8, 
Owner (1920), 22 6. W. C. C. 260.) Apld, Lowls v. 
Dobson Steam Fishing Co. (1920), 73 Sol. Jo. 4683) Bevan 
vr Grovesend Stecl & inplate Co, Ltd (192m), gz 
$M ¢ ¢ 578 efd. Aker tv, L. & N. EK. ey, (rat), 20 
Bb. W.C.C. 195; Howarth » Singloton (1026), 20 Bb. WL OL 
136; Parker ». London Brick Co. & Fordora (1927), 20 
H.W... 678) Woodrow @. ‘Trawlers (White Rea) & 
Grimsby (1020), 141 L. T. 676. 


one ee oy] PULLEN VY. ENTHOVEN & Son, 
No. 8056a, ante. 


nnotations: - Consd 
802; Niddrie & I 
209; Thorpe . 

W. CL CL aan 
B. W. 


8701b. ——— --——-.}-—A workman waa injured by 


an accident & was paid ves gee by his 
employers for total incapacity. On receipt 
of their doctor's report that the workman 
was fit for light work, the employers made 
two offers of light work to the workman at 
the same rate of wages as before his accident. 
After the second refusal, the employers 
ceased to pay compensation. The county 
ct. yudge held the workman was unreason- 
able in refusing the offers of light work &, 
applying Ocean Coal Co. v. Davies, No. $701, 
ante, the employers were entitled to stop 
ayment of compensation when they did :-- 
Fed : the evidence supported tho findings, 
& the judge had correctly applied Ocean Coal 
Co. v. Davies, No. 3701, anfe. - LOWE ». 
Essex County Cuuncis (1927), 20 B. W. 
CG. ©. 462, C. A. 


--.|) BRVAN ?. GROVESEND STRb 
& TINPLATE Co., Larp., No. 30648, poat. 


37024. tess Pa 


38702b. ——— 


award—W% b 
application for medical reference. 
Held: an interim award fell to be | payment under 
refused, in respect that the employers, | within Workmen’s Componsation Ac 
having rer lied for a medical reference, | 1923 (c. 42), 8. 14, it must be shown 
were entit an admisal 
signation until the scttlement of the {| or implied, of Hability under the Act, | GavIL 
& (b) that the payment was made in | 60; 


1120 


dispute. MACAULAY ¥. WILLIAM BarRp 


3701d. Failure by workman to adopt procedure— 


Application for review—-Right to amend.|— 
Employers, using the machinery provided 
by Workmen’s Compensation Act, 1925 
(c. 84), s. 12, stopped weekly payments to 
a workman on their doctor’s certificate. 
The workman did not avail himself of sect. 12, 
but began fresh proceedings for an arbn. by 
way of review, asking for an order that the 
weckly payments should be continued. At 
the arbn. the employers, at the close of the 
workman’s case, objected to the method 
adopted by the workman & submitted that 
there was no case to answer. The work- 
man applied for léave to amend, to turn the 
proceedings into an original appln. under 
sect. 21 of the Act, but the county ct. judge 
refused to allow this, & upheld the employers’ 
objection, making an award in favour of 
the employers. The workman appealed :— 
Held: the county ct. judge should have 
allowed the amendment, so that the case 
could have been considered on its merits.— 
ROBINSON v. VICKERS-ANRMSTRONG, Ltn. 
(1929), 22 B. W. C. C. 171, C. A. 

-|—A workman met with an 
accident, which he alleged caused an inguinal 
swelling. He was paid full compensation 
until Sept. 20, 1926, when the payments 
were reduced. ‘The workman filed an applica- 
tion claiming compensation at the old rate, 
& the employers filed a counter-application 
fortermination of compensation. The county 
et. judge found that the workman had 
entirely recovered on Sept. 20, 1926, & that 
the swelling from which he suffered at the 
date of the trial was not a result of the acci- 
dent, & made an award for the employers on 
both applications :—Held: the employers, by 
paying compensation, were not estopped from 
saying that the injury was not caused by the 
accident, & there was evidence to support 
the judge’s findings, & no misdirection.— 
THORPE v. SADLER (A. L.) & Son, SADLER 
(A. LL.) & Son v. Torre (1927), 20 
B. W. O. ©. 488, 0. A. 





Annotation :- Refd. Watts, Watts & Co., Ltd. r. Holo (1930), 
23h, We O. Cc. Lig. 


-]}—On May 15, 1927, a trimmer 
met with an accident on board a liner causing 
hernia. He received compensation until 
Nov.12. Onreceipt of a medical report that 
he was fit to resume work, his employers 
yave notice on Nov. 2, that the weekly 
payments would be terminated. The work- 
man did not obtain a counter-certificate, 
but, on Nov. 24, his solrs. wrote suggesting 
that he had not been examined for hernia, 
that an operation would be necessary, & 
that the notice of Nov. 2 should be cancelled. 
The employers thereupon requested the 
workman to present himself for further 
examinations, & as a result of these examina- 
tions again repudiated liability to pay com- 
pensation. The county ct. judge found that 
there was no incapacity on Jan. 7, 1928, but 





PART XIV. SECT. 19. 


8702a i. Power to make interim 
tthdrawal by employers of ac. * Weekly payment 
TaRke a 


In order to 


ed to the protection of con- | (a) that there was 


& Co., [1927] 8. C. 788; 20 B. W. 0. C, 
802.—SCOT 


*._- Whatis.J— | receipt bearing that the payment was 
yment a ‘‘ weekly ade. without an admission of Hability 
6 principal ae on their as 


Cases 8701d—3702d. ENGLISH AND Empire Digest SUPPLEMENT. 


he made an award of compensation for eight 
weeks from Nov. 12, 1927, on the ground 
that compensation was not properly 
terminated on that date, in that the employers 
by subjecting the workman to further 
examinations had shown that they did not 
rely on their first medical report. He 
estimated the period during which the 
employers were satisfying themselves after 
Nov. 12 as to the workman’s condition at 
eight weeks :—Held : the workman had not 
discharged the onus of proving incapacity 
after Nov. 12, 1927. The judge, in awarding 
compensation to the workman, in fact, for 
the trouble he had been put to by the 
employers after notice of termination had 
been given, had misdirected himself.— 
Dopp v. OcEANIC STEAM NAVIGATION Co., 
Lrp. (1928), 21 B. W. ©. C. 118, C. A. 


8702c. Action for declaration-—Of breach of statu- 


tory duty by employer—Whether maintain- 
able.|—Pitf., a workman in the employment 
of defts., was injured by an accident, & defts. 
admitted liability & made a weekly payment 
of compensation. Ultimatcly a doctor 
reported that pltf. had recovered, & defts. 
stopped the payments & applied for a review 
thereof, & paid into ct., with a denial of 
liability, the amount of the weekly payments 
up to that date. While the county ct. pro- 
ceedings were still pending, pltf. brought an 
action, alleging that he had not recovered 
from his injury, & claiming (1) a declaration 
that under Workmen’s Compensation Act, 
1925 (c. 84), s. 12, defts. had committed a 
breach of their duty by stopping the pay- 
ments otherwise than in pursuance of an 
agreement or arbn., & (2) an injunction 
restraining a continuance of the breach :— 
Held: under sect. 21 the only tribunal to 
determine the question of incapacity was the 
county ct., &, as that question had not yet 
been determined by that tribunal, pltf. could 
not show that his incapacity was continuing 
since the date when defts. stopped the weekly 
payments, & the action failed.—-CATTON v. 
ASHWELL & NEsBIT, LTD., [1928] Ch. 484; 97 
L. J. Ch. 199; 139 L. T. 84; 44 I. L. R. 422; 
72 Sol. Jo. 317; 21 B. W. ©. C. 97, 0. A. 


Annotations :—Consd. Anchor Donaldson v. Crossland, [1929] 
A. C. 297. Refd. Robinson v. Vickers-Armatrong (eas 

2B. W. C. C. 171; Woodrow v. Trawlers (White 
Grimsby (1929), 141 L. T. 676. 


8702d. Power to make interim award—Payment 


* 
ea) 


into court.;—A workman suffered injuries 
through an accident arising out of & in the 
course of his employment, & his employers 
paid him weekly compensation until a certain 
date. They then terminated the payment, 
on the ground that his incapacity had ceased, 
but there was no award or recorded agree- 
ment. The workman had not returned to 
work, & his employers had not served on him 
a notice under Workmen’s Compensation 
Act, 1925 (c. 84), s. 12 (8). On the termina- 
tion of the payments the workman, on the 





t of that admission. 
bere employers paid a sum of 
moncy to a workman, who signed a 
en 


: did not 
ap at the payment complied 
wath the above requirements, oc 14 
on, express | did not apply.—-LAFFERTY v. DaRN- 

CoaL Co., LTp., (1927) 8. Cc. 
20 B. WwW. Cc oO. 67 1.—-SCOT. 
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ground that his incapacity was still continu- 
ing, applied for an award of weekly compen- 
sation & for an interim award of weekly com- 
pensation until the question of the liability 
of his employers should be decided. The 
arbitrator made an interim award of a weekly 
payment, & authorised the employers to pay 
the money into ct. instead of paying it to the 
workman :—ZIIeld : under sect. 12 the work- 
man was entitled to an interim award, & 
the arbitrator had no power to authorise the 
employers to pay the money due thereunder 
into ct. instead of paying it to the workman. 
—ANCHOR DONALDSON, LTD. v. CROSSLAND, 


disablement. The medical referee also 
certified that the workman was only fit for 
surface work. On that the workman com- 
menced arbn. proceedings, claiming com- 
pensation for partial incapacity as from 1925 
« a declaration of liability. ‘The employers 
contended that the matter was res judicata, 
& this contention was accepted by the county 
ct. judge. The workman appealed :-—Held : 
the award of Aug. 21, 1925, was final between 
the parties & could not be affected by the 
certificate of the medical referee. -WITLIAMS 
v. CRAWSHAY Bras. (CYFARTIIPA), LTD, (1929), 
22 B. W. C. C. 228, C. A. 


140 1.. T. | 3718. Add. Annotations :—Distd. Thorpe v. Sadler, 


282; 45 T. L. KR. 97; 21 B. W.C. C. 448, H. L. | 
Annotations :—Distd. Mockbill v. Homer City 8.S. Ownera | 
(1920), 22 B. W. C. C. 260. Folld. Woodrow rv. Trawlers 

(White Seca) & Grimsby (1920), 141 L. T. 676. 
pia », Grovesend Steel & Tinplate Co (1929), 22 8B. W 
. Olde 
3702e. ———.]—-Where employers, on receiving a 
certificate of the workman's doctor that he 
is fit for work, stop the payment of the weekly 
sums to him for compensation for an accident 
arising out of & in the course of his emplov- 








Sadler v. ‘Thorpe (1027), 20 B. W. C. C. 488. 
Consd. Curran rv. Kays, [1928] 2 K. B. 406. 


Consd. | 3721. .ldd. Annotation: Consd. Charlton o Union 


Castle Line, Ltd. (1980), 1418 1. T. 66, 


3725. Add. Annolation :— Refd. Lewis r. Quest, 


Keen & Nettlefolds, Watking v. Same, 
Tucker o. Same, Ingram v. Crawshay (1927), 
06 1. J. Kk. B. 604. 


3726. Add. Citation: - 186 TL... T. 129. 


ment, but are miormed that the certilicate | 3731. Add. Annotalions: Consd. Lewis v. Guest, 


was no admission of recovery having regard 
to the fact that it was made on a National 
Health Insurance form, which did not admit 
of stating a man is fit for light work only, & | 
subsequently the workman’s doctor reports 
that he is only fit for light work, on an applica- 
tion by the workman for an interim award 
that the employers should continue to pay 
the compensation until the hearing of the 
arbitration, the county ct. judge, sitting us 
wn arbitrator, has a power inherent in him 
under Workmen’s Compensation Act, 1925 
(c. 84), s. 12, to make such an interim award 
in order that the provisions in the section 
shall be made effective.—Wooprow  v. 
TRAWLERS (WHITE SEA) & GiiIMsby. LTD., 
[1980] 1 K. B. 176; 99 LL. od. K. iB. 7; (141 
L. T. 676; 22 B. W. C. C. 166, C. A, 

Annotation ;: ~Consd. Bevan v. Grovesend Steel & Tinplate 

(‘o. (1929), 22 B. W. OC. C. 572, 

3704a. Under recorded agreement— Effect of supple- 
mental unrecorded agreement.|— HITCHENS 
& Co., Lrp. v. Hart, No. 35659a, ante. 

3704b. Application to review subsequent to applica- 
tion to redeem — Ineffective.|- HKviuiorr, Lrnp. 
e HoBBs, No. 3769a, post. 


3708. .1dd. Annotation :—Refd. Curran v. Kays, 
[1928] 2 K. B. 469. 


3710a. -—.] -.\ miner was certified on Nov. 22, 
1919, as suffering from nystagmus & received 
compensatior After some years’ the 
employers requested # review, on which 
the county ct. judge terminated the weekly 
payments as froin Aug. 21, 1925, the date of 
his award, on the ground that the workman 
had recovered from his disablement & was able 
to do hisordinary work asaminer, There was 
no appeal by the workman from this award. | 
Three years later, on June 12, 1928, the | 
workman obtained from a certifying surgeon 
a certificate to the effect that he was suffcring | 
from nystagmus, & thereby disabled from | 
earning full wages at his old employment. | 

| 
i] 


The date of the commencement of disable- 
ment not appearing on this certificate, the 
workman went to the medical referee, who | 
issued a certificate confirming the certificate | 
of the certifying surgeon, & fixing Nov. 22, 


1919, as the date of the commencement of | 3737a. -—— 
J.8. 1121 


Keen & Nettlefolds, Watkins +. Same, 
Tucker v. Same, Ingram vr. Crawshay (1927), 
96 LL. J. K. B. 664; Charlton oe. Union Castle 
Laine, Lad. (1930), 163 1.'R. 66. Refd. Cushion 
v. ‘Tredegar Tron & Coal Co. (1927), 20 
B.W.C.C. 454. 


3733. Add. Annolation: A4% fo (2) Refd. Lewis xv. 


Guest, Keen & Nettlefolds, Watkins +. 
Same, Tucker v. Same, Ingram v. Crawshay 
(1927), V6 1. J. K. 13. 6Ot. 


3734a. Workman generally more fit for work.] 


A colliery repairer had asermes of hernia & 
operations for hernin commencing m= 1922. 
In 1927, on the workman’s appln. for com- 
pensation, the county ct. judge found as a 
fact that bo was not fit to do the work of 
repairer, & awarded re pecsreniye In 1023, 
the employers applicd to terminato the weekly 
payment, & the matter was referred by the 
judge to the medical referee, who reported 
that the workman was fit for his former work 
as a repairer. The judge said that, on this 
occasion, he accepted the evidence of the em- 
ployers’ ductors which he had rejected at the 
former hearing & made an award terminating 
the weekly payments. The workman appealed 
on the ground that the judge had merely 
reversed his first decision without any change 
of circumstances. In view of this) argu- 
ment, the judge was written to & asked what 
change of circumstances be found which 
justified him in coming to his decision in 
928. In reply the judge said ho had found 
that the workman was generally more it 
for work :-- Held: there was evidence that, 
the man was fitter generally, & there had 
been, therefore, such a change of cireum- 
stances as justifled the later award. 
PARTRIDGE, JONES & PATON JON, Lavp. ce. 
SuULWAY (192%), 21 B. W. CC. . 423, C. A. 


3787. Add. Annotations :— Consd. Lewis v. Gucst, 


Keen & Nettlefolds, Watkins v. Same, 
Tucker v. Same, Ingram v. Crawshay (10927), 
06 L. J. K. B. 664; Bevan v. Nixon’s Navi- 
gation Co. (1928), 139 L. T. 647. Refd. Cushion 
v. Tredegar Iron & Coal Co. (1927), 20 Bb. W. 
C. C. 454; Barber, Walker & Co. v. Flint 
(1928), 98 L. J. K. B. 83. 

.j - The principles laid down in 


71 





8787b. 


Bevan v. Energlyn Colliery Co., No. 3366, 
ante, for computing the weekly payment in 
cases of partial incapacity, where there 
has been a fluctuation of wages since the 
accident, have been incorporated in Work- 
men’s Compensation Act, 1925 (c. 84), to 
a limited extent by sect. 11 (3). Apart from 
that sect. the principle does not apply to 
cases under the Act, the provisions of 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I. (3), with regard to ec abops incapacity, 
having been repealed by Workmen’s Com- 
pensation Act, 1923 (c. 42).—CatLow v. 
SHELTON IRON, STEEL & CoaL Co., LD. 
(1928), 21 B. W. C. ©, 125, 0. A. 


General fali in wages.|—<A collier being 
partially incapacitated by an accident arising 
out of & in the course of his employment, 
entered into an agreement with his employers 
by which, after reciting that the workman’s 
average weekly earnings for twelve months 
before the accident were £3 19s. 4d., it was 
agreed that the employers should find him 
suitable employment & pay him the wages 
which he could earn therein &, in addition 
to those wages in each week, half the 
difference between his said average weekly 
earnings & the wages he could earn at the 
said employment by working while the pit 
was at work, but not in any case exceeding 
£1. After weekly payments under the agree- 
ment had been made for some years, the rate 
of wages having fallen, the employers applied 
to have the payments reviewed under 
Workmen’s Compensation Act, 1906 (c. 58), 
Sched. I., s..16 :— Held: a change in the rate 
of wages, being one of the events con- 
templated & provided for by the agreement, 
was not such a change in the circumstances 
as entitled either party to have the weekly 
payments reviewed.—BARBER, WALKER & 
Co. v. Fuint, [1929] 1 K. B. 256; 98 L. J. 
K. B. 838; 140 L. T. 164; 21 B. W. C. C. 
428, C. A. 





8745a. - ——.]~-A workman, who was paid com- 


en for the loss of three fingers, & who 
d returned to light work, was discharged 
owing to the closing down of his employers’ 
works. He registered with the Labour 
Exchange & for some months received un- 
employment benefit, together with a pro- 
ortionate amount of compensation from his 
ate employers. When the unemployment 
benefit ceased he claimed full compensation, 
roving that he had made genuine attempts 
obtain work but had failed owing to his 
injury. The county ct. judge awarded a sum, 
less than the full compensation, to date from 
the application for review & not from the 
cessation of the unemployment benefit :— 
Held: the workman was entitled to com- 
pensation on the basis of total incapacity as 
from the date when the unemployment 
benefit ceased.—-Kina v. BrrrisH ST#EI 
OoRPN., Lip. (1928), 21 B. W. C. C. 87, OC. A. 


{nnotation :-~-Reld. Hughos v. Pw)l-Heli Granite Co. (1929), 
22 B. Cc. C. 687. 


B.W. 


3748a,. --—--.]—A workman was injured by acci- 


dent on July 4, 1926, & was paid com- 
pensation for total incapacity until Jan. 
1920, when the weekly payments were 


— 


8769a. 


Cases 373'7a—-3769a. ENGLISH AND Emprre Digest SuPPLEMENT. 


reduced to 25s. In Mar. 1929, the workman 
applied for an increase by way of review. 
The county ct. judge held that there had 
been no change of circumstances & refused 
the application. The workman later renewed 
his application, alleging that a change of 
circumstances had been created by the com- 
bined effect of the state of the labour market 
& his own injury, & claimed to come within 
sect. 9 (4). The county ct. judge found that 
the workman had not really tried to obtain 
employment, & again held that there had 
been no change of circumstances that would 
justify a review. The workman appealed :— 
Held: there was evidence to support the 
finding, & no misdirection.—CHARLTON v. 
UNION CASTLE LINE, LTD. (1930), 148 L. T. 
66; 23 B. W. C. C. 65, C. A. 


8749. Add. Annotation :—As to (1) Apld. Glad- 


stone Spinning Co. v. Nangle (1928), 98 L. J. 
K. B. 161. 


| $758a, ——- Effect of Workmen’s Compensation 


Act, 1926 (c. 42).|—_A workman, being a 
minor, who met with an accident arising out 
of & in the course of his employment before 
the above Act came into force, is, if he was still 
under twenty-one years of age when the Act 
came into force, entitled to obtain a review 
during the extended period permitted by the 
amending Act.—EDWARD CURRAN & Oo. v. 
Kays, [1928] 2 K. B. 469; 97 L. J. K. B. 
806; 139 L. T. 294; 21 B. W.C. O. 203, C0. A. 


3766a. Particulars—Contents of.}]—- Upon an 


upplication by an employer to review a weekly 
payment & diminish it, or terminate or 
diminish it, the appropriate form is Form 5, 
under which certain particulars are to be 
given. These do not include particulars of 
the extent to which diminution is asked for, 
but the county ct. judge has a discretion to 
order or to refuse such further particulars 
under r. 29 (2). His decision on the point 
is not a decision on a question of law, & 
there is no appeal therefrom. Semble: such 
particulars ought to be sparingly ordered, & 
not with the object of compelling the county 
ct. judge to give costs to one side or the other, 
& there is much greater reason for asking for 
particulars of the extent of diminution of a 
weekly payment where termination is not 
asked for, than where the employer is asking 
for termination or diminution.—VICKERS, 
Lrp. v. Miners, THAMES Steam Tua & 
LIGHTERAGE Co. v. INGRAM (1927), 96 L. J. 
K. B. 490; 137 L. T. 2263; 71 Sol. Jo. 350; 
20 B. W. C. C. 269, C. A. 





8769. Add. Annotation :—Apld. Elliott, Ltd. v. 


Hobbs (1929), 22 B. W. C. C. 509. 

—--.}—A workman suffered an 
accident to his right eye in Apr. 1923. 
Liability was admitted & compensation paid. 
In Dec. 1927, the weekly payments were 
reviewed & the county ct. Judge made an 
award in respect of partial incapacity at the 
rate of 17s. 6d. a week, such rate to date 
from Feb. 1927. Compensation continued 
to be paid at this rate without any suggestion 
on the part of the workman that the rate 
should be altered. In June, 1929, the 
employers filed an application for redemption 








or review a: Pa: of Coat Co., Lrp., [1926] 8. C. 972.— 
PART XIV. SECT. 20, SUB-SECT. 6, 2%, review appropriale” Loymer Of  sooT. 
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of the 17s. 6d. per week under sect. 13 on the 
basis of permanent partial incapacity. The 
workman’s solrs. wrote to the employers 
that the workman objected to the applica- 
tion to redeem, but that they could not object 
to it as they themselves felt that his medical 
condition was & would continue to be the 
same as it had been for the past two years. 
At the hearing of the application on J pes 1, 
medical evidence was called to the effect 
that the workman’s condition was stabilised | 
& that there was unlikely to be any change 
in either eye. The county ct. judge, 
however, dismissed the application to redeem, 
stating that he was doing so in the exercise 
of the discretion which, in his opinion, the 
legislature had given to him. The em- 
ployers gave notice of appeal, & later the 
workman filed an application for review on 
the ground that his incapacity had increased : 
—RHeld: (1) the employers have an absolute 


such work was not ‘“ occasional only.”— 
MAKIN v. NEEDHAM, VEALY, & TyZacE, LTn. 
(1929), 22 B. W. C. C. 76, (. A. 


8801b. Order extending Workmen’s Compensation 


Act, 1906 (c. 58), s. 8, to fronworkers’ 
cataract -—— Construction of Order.) — Held: 
the proviso to Workmen’s (Compensation 
(Ironworkers’ Cataract) Order, 1925, was not 
governed by the operative words in par. 2 
which contained the absolute limit of six 
months in all, & where the incapacity was 
continuing, compensation could be allowed 
for the continuing incapacity. Semble: the 
absence of a bed in & ward or a vacancy in a 
place for an operation would be a good 
medical reason for the non-perforinance of an 
operation within the four months.-—-DAVInNS 
v. BALDWINS, LYp. (1026), 186 L. T. 462; 
20 B. W. ©. C. 116, C. A. 


Annotation :—Consd. Leonard rv. Redbrook Tinplate Co., 
(1930) 1 K. B. 643. 


right to redeem, & the judge has no discretion 049, Right to compensation not limited to skilled 


to refuse such application; (2) the applica- 
tion of the workman to review not being in 
existence at the date of the hearing of the 
employers’ application to redeem & the right 
of the employers to redeem having become 
crystalised by that date, the subsequent 
application to review could have no effect. - 
Evxuiorr, Lrp. v. HoBRs (1929), 22 B. W. CC. C. 
509, C. A. 


3775. Add. Annotation :—As to (1) Consd. Curran 
v. Kays, [1928] 2 K. B. 469. 


3777. Add. Annotation :—Apld. Elliott, Ltd. r. 
Hobbs (1929), 22 B. W. C. C. 509. 


8781. Add. Annotations ;—.As to (2) Refd. Curran v. 
Kays, [1928] 2 K. B. 469. Generally, Refd. 
Ot Ltd. v. Hobbs (1929), 22 B. W. C. C. 


3799. Add. Annotation : —As to (1) Apld. Raeburn 
v. Lochgelly Iron & Coal Co. (1926), 20 
B. W. ©. C. 637. 


3801a. ——— Scheme inapplicable where employ- 
ment occasional—-What is occasional work. |-— 
By Metal Grinding Industries (Silicosis) 
Scheme, clause 2, the scheme is made to 
apply to all workmen employed in the grind- 
ing of metal by mechanical power or in glaz- 
ing, when such glazing is carried on in the 
same room as the grinding, but by proviso (a) 
thereof the scheme is not to apply, if such 
employment is occasional only, & for not 
more than eight hours in any week. A 
workman, employed by knife-blade manu- 
facturers, superintended the girls in the 
glazing shop, & also worked on the processes 
of glazing known as rebuffing & whittening. 
In the course of his work he used an abrasive 
wheel in the whittening shop, whittening 
involving the raising of silica dust. He 
became totally disabled from silicosis & was 


workers.]—Applt. was employed by resps., 
who were varnish manufacturers, as a gencral 
labourer. He was twenty-two years of age 
& his wages were £2 a week. His work was 
to help with tho loading & unloading of 
vehicles, & clean & fill old varnish drums. 
In the course of his work he came into contact 
with rosin, turps, wood-oil, gum, etc., & he 
had to use turpentine for cleaning his hands 
as soap would not removo the dirt. In Dec. 
1929, the certifying surgeon certified that he 
wan suffering from derinatitis produced by 
dust & liquids & was thereby disabled for 
work. On a claim for compensation under 
the Act the county ct. judge awarded him a 
weekly sum for compensation from Dec. 7, 
1929, until Feb. 1, 1930, when it was to be 
terminated. He held that applt. was not 
then disabled from earning full wages at 
the work at which he was employed ; that he 
was emploved as a labourer simply & that 
he had full capacity to perform all kinds of 
general labouring work; & that the wording 
of sect. 43 (1) (i) precluded applt., who was a 
labourer, from recovering compensation as a 
worker in the varnish-making industry or 
otherwise than as a gencral labourer :—- 
Held: the view taken by the county ct. 
judge that the workman did not come within 
sect. 43 was erroneous. There was nothing 
in the words of that sect. which limited its 
application to skilled workers in a process, 
It applied to any ordinary unskilled labourer 
who suffered from any industrial disease due 
to the nature of his employment, & who 
was thereby disabled from earning full wages 
at the work at which he was employed.— 
GILMORE v. FREDERICK BorHM, Lrp. (1980), 
99 L. J. K. B. 640; 148 L. 7. 307; 467. LK. 
484; 74 Sol. Jo. 402, C. A. 


certified accordingly. The county ct. judge 38801d. Exvension of section to other diseases by 


found that the work done by the workman 
in rebuffing & whittening was ‘“ occasional 
only & for not more than eight hours in any 
week,” & was, therefore, within the above 
proviso, & that he wasthereby precluded from 
the benefit of the scheme. The workman 
appealed :—Held: for the employment to 
fall within the proviso it must be both 
‘* occasional only *’ & “for not more than 
eight hours in any week.’ In this case the 
workman was ed on, under his o 

employment, to do the work, &, therefore, 
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Order in Council—Subject to modification—- 
What amounts to modification. |— Workmen’s 
Compensation (Industrial Diseases) Con- 
solidation Order, 1929, para. |, extends the 
provisions of s. 43 of the Act, ‘‘ subject to the 
modifications hereinafter specified ’’ to, inter 
alia, cataract caused by exposure to rays 
from molten or red-hot metal. Para. 3 of 
the Order provides: ‘A person suffering 
from. cataract shall not be cntitled to com- 
pensation under the provisions of the said 
sect. on account of that disease for more 


Cases $3801d---3820. 


than six months in al], or for more than four 
months unless he has undergone an operation 
for cataract. Provided that where the judge, 
committee or arbitrator is satisfied on the 
advice of the medical referee that an opera- 
tion could not for medical reasons be per- 
formed within four months from the date of 
disablement, or that having undergone an 
operation, the worker is still disabled by the 
cataract after the expiration of six months 
from such date, compensation may be con- 
tinued fur such further period & subject to 
such conditions as the judge, committee, or 
arbitrator may direct, without prejudice, 
however, to the right of review conferred 
by sect. 11 of the Act’? :—Held: para. 3 
was a ‘“‘ modification ’’ within the meaning of 
sect. 43 (3) of the Act, & was not therefore 
ulira vires.—LKONARD v. REDBROOK TIN- 
PLATE Co., Lip., [1930] 1 K. B. 648; 99 
L. J. K. 3. 200; 142 L. T. 397; 22 B. Ww. 
©. C. 581, C. A.; affd., 170 L. T. Jo. 5138, 
H. L. 

8802. Add. Annotation :—-Apld. Young v. Keeble 
(1928), 21 B. W. ©. C. 204. 


3805. Add. Annotation : —Consd. O'Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. CO. C. 656. 

3807. Add. Annotation :-—Refd. O’Neil v. Wilsons 
& Clyde Coal Co. (1926), 19 B. W. C. ©. 656. 


3810. Add. Citalions:—[{1927] A. ©. 461; 96 
L. J. K. B. 608; 187 1. IT. 257; 71 Sol. Jo. 
429; 20 B. W. C. C. 391. 

Add. Annotation :—Refd. M'‘Dougall  -v. 
Pe Iron (vo. (1927), 20 B. W. C. C. 


3811a. Silicosis Construction of Various Industries 
(Silicosis) Scheme, 1928.|—BKy clause 2 (vii) 
of Various Industries (Silicosis) Scheme, the 
scheme is made to apply to all workmen 
employed in the potteries in certain specified 
processes only. One of such specified pro- 
cesses is “ any process in or incidental to the 
manufacture of china or carthenware, in- 
cluding sanitary earthenware, — clectrical 
earthenware, & ware tiles.”? A workman 
was employed to put spouts & handles on 
teapots made of Jet & Rockingham ware, 
& was certified as being totally disabled 
from silicosis. Mvidence was given before 
the county ct. judge that Jet & Rockingham 
ware was a@ special branch of the pottery 
trade & did not come within the meaning 
of the trade term ‘' vcarthenware ’’—Held : 
the words used in describing the processes 
specified in the scheme are to be interpreted 
jn the technical sense in which they would 
be understood by those engaged in the trades 
concerned & not in the wide sense in which 
they might be understood by the general 

ublic.—--DONCASTER v. SUDLOW (R.) & Sons 
(1929), 22 B. W. C. C, 564, Co A. 

8814. Add. Citations :- [1928] 1 K. B. 281; 06 
L.J.K. B.3473; 137 L. 1. 265; OL J. BP. 13; 
21 B. W. C. C. 226. 

3816. Add. Annotations: Asto (2) Consd. Cauldon 
Potteries v. Johnson (1926), 20 B. W. C. C. 42, 
ag Young v. Keeble (1928), 21 B. W. C. C. 


PART XIV. SECT. a SUB-SECT. 3.— ig Gor wa Lrn. 
“ . A. 

se. Failure to show disablement due 
tu disease — Omiasion of word 
** thereby.” |—Held: fatal.—-BROREN 
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S. R. 49.—AU 
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sf. 48s to date of commencement of 


ENGLISH AND Emprre Diaest SUPPLEMENT. 








3818a. na french polisher had suffered 
intermittently from dermatitis since 19265, 
while working for different employers. The 
medical referee issued a certificate on Jan. 30, 
1928, in which he certified that on Jan. 30, 
1928, appct. was no longer disabled by 
dermatitis. On Mar. 10, 1928, appct. was 
examined by the certifying surgeon, who on 
that date certified that she was suffering 
from dermatitis & had been disabled thereby 
since Sept. 29, 1927. Onaclaim by the work- 
man for compensation based on the certify- 
ing surgeon’s certificate of Mar. 10, 1928, the 
county ct. judgt held the two certificates 
being inconsistent, the certificate of the 
medical referee must prevail to the effect 
that the workman was not disabled after 
Jan. 30, 1928 :—Held: there was no vital 
inconsistency between the two certificates, 
bearing in mind the intermittent character 
of dermatitis, & the certificate of Mar. 10 
was consistent with dermatitis having broken 
out again.—Macy 7. CorK MANUFACTURING 
Co., Irn. (1928), 21 B. W. C. C. 306, C. A. 

Annotation :—Consd. Williams v. Crawshay Bros. (Cyfarthfa) 

(1929), 22 B. W. C. C. 223. 

3819a. Certificate incomplete-—Death of certifying 
surgeon—Subsequent certificate by successor 
—Validity.—On July 12, 1926, eighteen 
months after the workman had left his 
employment, Dr. S., the certifying surgeon 
of the district, certified that the workman 
was suffering from lead poisoning. The 
certificate did not comply with the regula- 
tions as no date of disablement was filled 
in, nor were the words ‘I certify that the 
disablement commenced on the day 
of ” struck out. Before the work- 
man could see Dr. S. to have the omission 
put right the doctor died. After Dr. F. had 
been appointed in his place the workman, 
on Aug. 12, 1926, obtained a certificate from 
him in which the date of disablement was 
filled in as Nov. 23, 1924. In answer to the 
workmen’s request for arbn., based on Dr. 
".’s certificate, the employers denicd liability 
to pay compensation on the ground that, as 
Dr. S.’s certificate did not specify the date of 
disablement, such date was dcemed to be the 
date of the certificate, & was final & con- 
clusive, & Dr. F.’s certificate was accordingly 
invalid, & as the workman had not been in 
their employment for more than twelve 
months prior to that date of disablement, 
he could not recover compensation. The 
county ct. judge upheld that contention :- - 
Held: the first certificate was incomplete 
in that it had not dealt with the date of dis- 
ablement in either manner provided by the 
regulations & was invalid, & the workman, 
not being able by reason of the death of Dr. 
S. to have the matter put in order, was 
entitled to rely on the second certificate.— 
POWELL v. CAULDON POTTERIES, LTp. (1926), 
96 L. J. K. B, 245; 136 L. T. 532 ; 20 B. W. 
C. OC. 16, C. A. 

3820. Add. Annotations :—Apld. Cauldon Potteries 
v. Johnson (1926), 20 B. W. C. C. 42. Consd. 
Davies v. Baldwins (1926), 136 L. T. 462. 





v. VELLA, [1927] disease.}- A miner, who had previously 

s. suffered from miner’s nystaginus, 
Obtained work from new employers. 
Shortly after entering this employment 
he obtained from a oertifying rurgeon 


a certiticate that he was disabled owing 
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aie Young v. Keeble (1928), 21 B. W. C. C. 


certifying surgeon that a workman was 
suffering from lead poisoning. A leading 
symptom of the disease was stated on the 
form to be dupuytrens contraction. Full 
compensation was paid until an application 
by the employers to review the weekly pay- 
ments. The workman was still incapacitated 
by dupuytrens contraction. The county ct. 
judge refused to treat the certificate as con- 
clusive as to dupuytrens contraction being a 
symptom of lead poisoning, &, on contra- 
dictory medical evidence given at the 
hearing, & also on knowledge he had acquired 





-|—A certificate was given by the | 3821c. 


direction._-YouNna v. KEEBLE, LTD. (1928), 
21 B. W. C. CG. 294, C. A. 

.]- -An odd job man in spinning mills 
was certified as suffering from epit heliomatous 
ulceration of the skin due to mineral oil. 
He died five months later. The county ct. 
judge held the certificate of the certifying 
surgeon was conclusive & debarred him from 
hearing any evidence on behalf of the 
employers, which tended to show that he had 
not contracted the disease in their employ- 
ment & that death did not result from the 
disease :—-Held : the judge was not entitled 
to refuse to hear the evidence, & the case 
must be remitted for rehearing.—-NEEDILAM ?. 
ACE MILL, Lip. (1928), 21 B. W.0.C. 188, C0. A. 





some years before while sitting on a com- | gg2id.--— As to date of disablement.} - ‘The 


mission to consider industrial diseuses, 
including dupuytrens contraction, held the 
symptoms, though still the same as those set 
out in the certificate, were not due to the 
certified disease, & reduced the compensation 
tu ld. a week. The case involved a point of 
law, &, early in the hearing, counsel called 
attention to that fact, but the judge omitted 
to take any notes of the proceedings : 

cid: (1) the certificate that the symptoms 
were duc to the certified disease was con- 
clusive, & evidence to the contrary was 


certificate which a workman must obtain 
fron the certifying surgeon under 1925 Act, 
s. 43, as & condition precedent to a claim for 
compensation on the ground of disablement 
by an industrial disease is conclusive as to 
the date of disablement, & it is therefore not 
competent for the arbitrator to determine 
that the disablement) commenced at an 
earlier date.- Winsons & Crhypre CoA Co.,’ 
Lip. er. FLYNN, [1O80]) A.C. 516: O8 ba SD. 
PoC. 1395 148 TAT. 862 5 46 TR. tak 
Tf! Sol. Jo. 437, We. dn. 


1 j ; ¥y \ apg» yr 2 } rae 7 
inadmissible, & there was no evidence of | ggo5 sud. Annotations:  Consd. Rees v. Imperial 


any new factor or new disease to support an 
award in reduction of compensation. 
(2) Observations on the judge's duty to take 
a note.-—CAULDON  POTTERIES, Pp. et. 
JOUNSON (1926), 20 B. W. CL. C. 42, . A, 
annotation -—.18 to (1) Apld. Young v. Keeble (1928), 21 
BB. WAC. C. 292, 


3821b. As to cause of death or incapacity.|--A 
workman, employed as a painter, was from 
July to Sept. 1927, laid up with an ulcer on 
his ankle & with heart trouble. From 
Oct. 19 onwards he became unfit for further 
work with loss of power in his left arm & 
leg, he became mentally incapable, his 
memory failed, & his heart got worse On 
Nov. 15 he was admitted to hospital, where 
the medical superintendent found that he 
had long-standing disease of the heart 
caused by kidney trouble. On Nov. 23, the 


Navigation Coal Co. (1926), 20 BW. C. C. 287. 
Refd. Powell vr. Cauldon Potteries. (1926), 
96 L. J. K. 2B. 245; Williams eo. Crawshey 
Bros. (Cyfarthfa) (1920), 22 B. W. OC. 0, 223. 


3829a. What amounts to decision.| A medical 


referee, in his certifieate, said that it was 
impossible for him to give a certificate cither 
agreeing with or against that given by the 
certifying surgeon, as if wax outside his 
province as an ophthalmic surgeon. Tha 
county et. judge having held the ccrtifieate 
of the certifying surgeon was conclusive: - 
Held: there had been no decision by the 
medical referee, & the case must go back for 
the appointment of a fresh medical referce, 
JONES 0. WILLIAM MUIRHEAD MACDONALD 
WILSON & Co., Lip. (1926), 109 B. WW... 
442, CL A. 


certifying surgeon visiteu the hospital, & | 3830. .tdd. Annotation: Consd. Wilsons & Clyde 


on Nov. 28 certifled that the workman was 


Coal Co. r. Flynn, [1060] A. ©. 516. 


suffering from lead poisoning or its sequel, | 3831. Add. Annotations: -Distd. Macy v. Cork 


& had heen disabled as from Oct. 19. ‘The 
medical superintendent was ignorant both of 
the visit & of the certificate of the certifying 


Manufacturing Co. (1928), 21 B. W. 0. C. 306. 
Consd. Wilsons & Clyde Coal Co. r. Flynn, 
[1930] A. C. S16. 


surgeon & when the workman died on Dec. 23, | ggg9q. J) -Witsons & (hyp CoAL Co. 


certified that the cause of death was cerebral 


FLYNN, No. 3821d, ante. 


hamorrhage caused by valvular disease of | sea4. Add. Citations :- affd. sub nom. KEVvANs 


the heart. ‘The county ct. judge held he was 
not bound to find that death was due to the 
disease certified by the certifying surgeon, | 
& refused to make an award in favour of the 
dependants, on the ground that they had not 
discharged the onus of proving that lead 
poisoning either caused, contributed to, or 


Cae & Co., Lrp. v. SCAHILE (1927), 
37 L. T. 161; 20 B. WC. OC. 348, LP. 1. 
Add. Annotation :-—Apld. Lewis v. Tredegar 
Iron & Coal Co. (1929), 22 B. W. C. C. 265. 


3834a. —- —.] --Macy v. Cork MANUFACTURING 


Co., Lrp., No. 3818a, anic. 


accelerated death :~~Held: there was evi- | 3837a. Continuity of employment.| (eld: the 


dence to support the finding, & no mis- 


_ - — ee sete at ete cee 








eee 


meaning of 1925 Act, s. 4 (1) (1) (#), is that 


ne | 


{uo miner's nystagmiur, & that dbable- ; & more than twelve wonthe before the | PART XIV. SECT. 22, SUB-SECT. 3. 
ment had commenced on a date since workman catered his now employment | - D 


be entered his new employment. An & refised compensation : 


appeal by the employers inst the 


Weld: the 3827 i. Powers of “pe feree- E'erabion 


date of disablement stated in the | of date of disablement.- Opinion by 


certificate was dismigsed by the medical | certificate of the certifying surgeon | Lory HUNTER that a inedical referce 

referee. In an arbn. the arbitrator, Was copclusive.—TENNENT r. Moone | bas no power to alter the date certified 

after a proof, held that the disablement | (A.-G.) & Co.. Lrp., [1920] 5. C. (Ct. by the certifying surgeon as the date 
oO 


bad commenced on a date earlier than | of Seas.) 7.— SCOT, 
that certified by the certifying surgcon, 
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disablement. -- Luwk ©. WiILSUNH 
an CLypr Coar Co., Lrv., (1930) 8. C. 


Cases 3837a—3881la. 


if it is proved that the workman has, at the 
time of entering any employment in which 
he was employed at any time within the 
twelve months previous to the date of dis- 
ablement, whether under one or more em- 
ployers, wilfully & falsely represented himself 
as not having previously suffered from the 
disease, his compensation is forfeited. The 
employment during the twelve months must 
be looked at as one employment so far as 
the disease is concerned.—Scort v. SUMMER- 
LEF IRON Co. (1930), 99 L. J. P. C. 170; 148 
L. T. 726; 46 T. L. R. 625; 22 B. W. O. C. 
883, H. L. 


3842. Add. Annotation :—Refd. Lewis v. Tredegar 
Iron & Coal Co. (1929), 22 B. W. OC. C. 268. 


3843a. Recurrence after settlement & return to 
work.]|—_M’ DOUGALL v. SUMMERLEE IRON Co., 
Lrv. (1927), 20 B. W. OC. ©. 419, H.L. 

Annotation :— Expld. Wilsons & Clyde Coal Co. v. Flynn, 

[1930] A. GC. 516. 

3847. Add. Annotation :—-Apprvd. Blatchford v. 
Staddon & Founds, [1927] A. C. 461. 

8858. Add. Annotations :——As to (1) Consd. Vickers 
v. Miners, Thames Steam Tug & Lighterage 
(‘o. v. Ingram (1927), 96 L. J. K. B. 490. 
As to (2) Refd. Vickers v. Miners, Thames 
Steam Tug & Jaghterage Co. v. Ingram 
(1927), 96 L. J. K. B. 490. 

3860a. Effect of agreement for compensation— 
Facts as to agreement not presented in county 
court.|—On an id d doeonens for review & 
redemption of weekly payments a workman 
alleged that he had negotiated with persons 
representing a new co. which had taken over 
the business of his employers, & the new co. 
had agreed to pay him £650 in full settlement 
of his claims. The county ct. judge had 
previously decided in a similar case that the 
workman could not rely upon such an agree- 


3880a. ———.] 
(1 


$881a. 
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ment with the new co., as such agreement was 
only with a third party, & not with his 
employers. The parties treated the case 
as governed by that decision, & the question 
of the agreement was not gone into at the 
hearing. The application was then proceeded 
with as an application for review & the judge 
held the oremed had recovered, & by his 
award stopped further weekly payments. 
The workman appealed, on the ground that 
the judge could not terminate the payments 
in view of the agreement :—Held: (1) the 
ct. could not entertain an appeal as to the 
effect of the agreement, as the facts as to 
that agreement had not been presented in the 
county ct., & there were no materials before 
the ct. on which they could come to a 
decision; (2) the question whether the 
workman had recovered was a question of 
fact, as to which there was evidence to 
support the finding, & there was no mis- 
direction.— East Kenr CoLLigRY Co. v. 
HEATH (1926), 20 B. W. C. C. 97, C. A. 


38738a, ———.]—-HoBBs vy. Roan ARSENAL UCvo- 


he aha Society (1930), 170 L. T. Jo. 159 





HrewortrH Coan Co. v. BARNES 
930), 23 B. W. C. C. 46, C. A. 


-|/—Employers applied to review 
weekly payments being made on the basis 
of total incapacity. They called a doctor 
who said he thought the man might do 
watchman’s work or wash motor cars. Two 
doctors called on behalf of the workman 
said he was unfit for anything but the 
lightest form of work sitting down without 
bending. The judge found the man was only 
partially incapacitated, & consequently re- 
duced the compensation :—Held: it was 
purely a question of fact, & there was evi- 








PART XIV. SECT. 22, SUB-SECT. 4. 


sg. False representation——Whether 
made ** at tume of entering employment.’’) 
—A miner who had previously suffered 
from minor’s nystagmura, on industrial 
disease, obtalued employment at his 
trade in Apr. 1927. In May, 1927, 
ho Mirna A & fulscly made a repre- 
sentation in wilting that in Apr. 1927, 
he bad not previously suffered from the 
disease. For a period of three weeks 
in Aug. 1927, he was unemployed, after 
which he again obtained employment 
under the same emplovers. He con- 
tinued in thefr omployment until 
Nov. 1927, on which date he was 
certified by the certifying surgeon tu 
be incapucitated by nystagmus from 
earning full warer Jeid: he was 
not harred by the provisions in 
rect. 48 (1) (2) from recovering 9.o0m- 
pensation, in respect that the written 
representation was not made “ at the 
tine of entering the employment.”--—- 
JOHNSTONE v. OUNT VERNON OOL- 
WERY Co., Lrp., [1929] &. C. (Ct. of 
Seas.) 227.—SCOT. 

sh. Meant of ‘Centering employ- 
nent.) —Tield: the words '‘ the eim- 
ployment’? in mwodification (0) of 
1925 Act, s. 43 (1), Inean any employ- 
ment, to the nature of which the 
disease was due, in which the workman 
was employed within the twelve 
months previous to the date of dis- 
nbiement, & therefore (1) where a 
miner had on entering the employnient 
of one employer, made a false repre- 
sentation as to previous finmunity from 
miner’s nystagmus, & was, withitt 
twelve monthea of so centering but 
while in the employment of another 
employer, certified to be suffering 


fron. miner’s nystagmus, he was not 
entitled to compensation, & (2) where 
a miner had, on entermg the employ- 
ment of one employcr, made a false 
representation as to previous im- 
munity from iminer’s nys us, & 
was, more than twelve months after 
leaving that employment, & while in 
the cmployment of another employer, 
certified to bo suffering from miner’s 
nystagmus, he was not harred from 
claiming compensation froin the second 
employer; (3) where a ininer had 
made a false ropresentation of im- 
munity from miner's nystagmus on 
re-entering the employment of a 
previous omployer after a period of 
unemployment, that representation 
had been made on “ entering the em- 
ployment > within tho sub-sect., &, 
accordingly, he was barred from 
recovering compensation on the re- 
curronce of the disease.—SCOTT ¢. 
SUMMERLEE [non Co., LtTD., CONNELLY 
v. A. GU. MOORE & Co., LIN., GILLULEY 
v. A. G. Moore & Co., LYp., [1929] 
S. C. 830.—SCOT. 


PART XIV. SECT. 22, SUB-SECT. 5. 

3848a i. Hecurrence after settlement 
& return to worlk.}—Held: when a 
workmah who had _ suffered from 
nystagmus was certified as being no 
longer disabled by the disease, com- 
pensation must be ondod, & that, on 
any recurrence of the discasc, & fresh 
application must be made to 
the certifying surgeon. —BROWN t. 
WituiamM Dixon, Lrp., (1929}] 8. C. 
(Ct. of Sess.) 206: -Scor. 


PART XIV. SECT. 23, SUB-SEOT. 2. —~ 


B. ae 
3865 iv. pices the hearing 
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before the Workers’ Compensation 
Commission of a claim by a workman 
for compensation it was submitted 
that there was no evidence to support 
but the commission over- 


made in favour of the claamant. There- 
after, at the request of resp., the chair- 
man stated a case as the opinion 
of the Supreme Ct. whether there was 
evidence suey the finding of the 
commission :—Held : after the making 
of the award the question could not 
be submitted to e ct. unless the 
commission had decided to reconsider 
the matter; the mere fact that the 


establish that it had so decided, & 
therefore 1t was not competent for the 
ct. to entertain the matter.—-ROBERTS 
oe 1928), 28S. R. N.S. W. 543; 


N. 8. a Ww. N. 156.-—AUS. 
—-——.}|-— BATHURST v. 


3865 v. 
WoORKMEN’S COMPENSATION BOARD, 
11928) 1 D. L. R. 114.—OAN. 


compensation having been made in 
favour of the widow of a 
workman, the employer obtained a 
stated case. Thereafter the employer 
presented a note craving an order for 
trapsinission of the process, in order 
that the notes of evidence might be 
available toa satisfy the ct. that there 
wras no evidence before the arbitrato: 
upon which he could reasonably arrive 
at certain of his findings in fact :- 
Held: the ct. could not, by a review 
of the evidence, interfere with the 
arbitrator's findings in fact, & motion 
refused.—-SooTr v. MITCHELL, [1930] 
8. Cc. 105.~ SCOT. 








3885a. 


3891a. 
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dence to support the finding. —MrArs Bros. | 
v. Davigs (1929), 22 B. W. 0. 0. 292,C. A. 


be: -}-——-Held: the question whether an | 
injured workman was, at the time of the 
accident, acting within the sphere of his! 
employment, though in a manner contrary 
to a statutory regulation, is a question of fact | 





for the county ct. judge.—DAVIsON v. 
HoLmsipE & SoutrH Moor CoLzieries, LTp., 
NAPPER v. LAMBTON, HETTON & JOICEY | 
CoLiiERins, Lrp. (1929), 140 L. T. 611; 45 | 
T. L. R. 188; 22 B. W. C. ©. 61, C. A. 


3887a. Duration of exposure--—Resulting in derma- 


titis.}—A woman worked as a washer in a 

laundry during July & Aug. 1928. She left 

without any signs of dermatitis. On Sept. 6, | 
1928, she was employed in a similar capacity 

by another laundry, & left work on Sept. 19 

with symptoms of dermatitis. On Sept. 26, | 
she obtained a certiticate from the certifying | 
surgeon under sect. 43. Her second em- 

ployers admitted liability & paid com-: 
pensation, but discontinued the payments 
in Dec. on their doctor’s certificate that she 
had recovered. He further stated that she 
suffered from a condition of the skin which 
rendered her particularly susceptible to 
dermatitis, & that but for this she would not 
have developed the disease after so short a 
period of exposure. On a claim for con- 
tinuance of the compensation, the county ct. 
judge made an award in favour of the 
employers. He found that the exposure of 
the workman to dust or liquids was of short 
duration & only resulted in dermatitis owing 
to an unusual proclivity to such disease on 
her part. The workman appealed. On 
appeal it was argued that the employers were 
estopped from denying that the discase had | 
been contracted through long-continued | 
‘oo. Me within Statutory Rules & Orders, | 


SVe——— eee 


9, No. 2, by reason of their admission of 
liability & payment of compensation :— | 
Held: the point as to estoppel not having » 
been taken in the county ct. could not be ! 
raised on appeal, & on the evidence the | 
county ct. judge was bound to find that 
exposure was not of long-continued duration. 
The question was one of fact.—Appeal dis- 
missed.—Lank v. ‘‘ PUREWITE’’ LAUNDRY 


SERVICE Co., Lrp. (1929), 22 B. W. C. C. | 3915a. Estoppel.| -- LANE v. 


396, C. A. 


-}—MALCOLM v. BARBER, WALKER & 
Co., Lirp., No. 3359d, ante. 





3896a.. Hearing unsatisfactory— Rehearing ordered.] 


—HUCKNALL v. MANCHESTER CORPN. (1928), | 
21 B. W. ©. C. 8, O.A. 


8897. Add. Annotation :—Refd. Jones v. Cory 


(1926), 20 B. W. C. C. 251. 


-]—A workman, who had suffered 
an injury to his knee, was paid compensation 
by his employers for a time. He underwent 
@& succ operation & his compensation 
was stopped. He later suffered another 
injury to the same knee, & brought proceed- 
ings for further compensation. After hearing | 
evidence, the county ct. judge came to the | 
conclusion that he was not satisfied as to any | 
further injury after the cessation of com- ' 
pensation. The county ct. judge then. 
considered the question of a declaration of 
liability &, while doing so, asked a medical 
man, who happened be present in ct., 
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39048, —-— ---.| 


whether there was any probability of further 
injury to the workman. The opinion of 
the medical man was not given as evidence 
on oath nor was he called by consent of the 
parties. The county ct. judge then made an 
award to the effect that the workman had 
recovered from his injury on the date when 
compensation was stopped, but granted a 
declaration of liability by consent. The 
workman appealed :—Held: although the 
procedure followed with regard to the doctor 
was undesirable & irregular, it had not been 
detrimental to the workman, because the 
county ct. judge had already made up his 
mind on the main question before him. There 
was ample evidence to support his finding 
on the question, -RANsOM ev. FULUAM Hoort- 
BALL & ATHLETIC Co., Lirp. (1028), 21 B. W. 
CG. C. 375, C. A. 


A workman, whose com- 
pensation had been stopped, claimed a 
continuance of compensation on the basis 
of total incapacity, & it was argued on his 
behalf that he was entitled to be paid on 
this basis under Workmen’s Compensation 
Act, 1925 (c. 41), s. 9 (4). Tho county ct. 
judye found as a fact that the workman was 
partially incapactated as a result of the 
accident but had, since the payment ceased, 
been doing work which he did before the 
accident. Hie held that sect. 9 (4) did not 
apply, but gave no reasons for so holding 
beyond stating that the workman refused 
work offered him on the ground that he could 
not do it when in fact he could have done 
it. He, therefore, refused to find total 
incapacity but gave a declaration of liability. 
On the appeal by the workman it was argued 
that, the county ct. judge having found 
partial incapacity, the case should be remitted 
to him to assess the amount of such 
incapacity : - Held: although the finding of 
the county ct. judge on the point was not 
too clear, the case had been argued & dealt 
with under sect. 9 (4) alone. The tissue as to 
partial incapacity, not having been raised 
on the claim, in the ct. below, or in the notice 
of appeal, could not be taken in the C1. of 
Appeal. ~—Phumup ov. RALEIGH CycLE Co. 
(1928), 21 B. W. C. C. 378, C. A. 

** PURBWITR ” 
LAUNDRY Servick Co., Lp... No. 3887a, 
are, 


| $927a. Date of termination of Incapacity.| - A fire- 


man had to have his right thumb amputated 
as the result of an accident in the stokehold 
of a ship. On Nov. 5, 1928, his employers 
obtained a certificate to the elfect that he 
was fit to return to his work, & thereupon 
gave notice to terminate the weekly pay- 
ments on Nov. 15. The weekly payments 
were stopped on that day although a certafi- 
cate had been furnished by the workman 
which stated that he was not flt to resume 
his old occupation, but also stated that there 
was plenty of other work he could do. The 
workman applied for an arbn. The arbn. 
took place on Jan. 20, & Feb. 5, 1929), 
On Mar. 1, the county ct. judge made his 
award in which he found as a fact that the 
workman was able to earn his pre-accident 
wages, é& that up to the date of the hearing 
there was a dispute whether he had recovered. 
He did not give a finding as to the date on 


Cases 3927a—3969b. 


which the workman had become able to earn 
his pre-accident wages, but ordered the 
employers to continuc to pay the full amount 
of weekly payments as from Nov. 15, 1928, 
to Feb. 5, 1929. The employers appealed : — 
Held: the judge should have found in fact 
the date when incapacity ceased. If by 
fixing Feb. 5, 1929, as the date down to 
which compensation must be paid, he intended 
to hold that incapacity continued to that 
date, there was no evidence to support such 
a finding. -MOCKBILI. v. HoMER City S.S. 
OWNERS (1929), 22 B. W. C. C. 260, C. A. 


ENGLISH AND Empire Dicrest SUPPLEMENT. 


ground that the workman had fully recovered. 
The county ct. judge heard the workman’s 
claim for a continuance of the weekly pay- 
ments on Jan. 8, 1929, when he found as a 
fact that the workman had fully recovered 
on Aug. 10, 1928, but granted a declaration 
of liability. The workman claimed that on 
this finding he was entitled to a continuance 
of the weekly payments to Jan. 8, 1929, in 
accordance with sect. 12. The county ct. 
judge adjourned the case for further argument 
on this point, & on Aug. 14, 1929, gave a 
considered judgment in which he held that, 


on his previous finding as to the date of 
recovery, the liability of the employers to 
make weekly payments ceased on Aug. 10, 


Annotation ~~ Refd. Bevan ve Grovesend Steel & Tinplate 
Co. (1929), 22 1B. W. C C. 572, 


3927b. Whether workman within Workmen’s Com- 


3953. ted 


pensation Act, 1925 (c. 84), s. 9 (4).J—An 
employer having reduced a workman’s com- 
pensation to 12s. 3d. a weck, the workman 
applied for an arbn. on the ground that, 

though he was only partially incapacitated, 
he was unable to carn anything. At the 
hearing the workman said that it was 
impossible to say what he could earn if he 
could get light work. On that evidence it 
was submitted on his behalf that he was 
brought within sect. 9 (4). The county ct 
judge made an award in favour of the 
employer that the workman was only 
entitled to 128. 3d. a week as from the date 
ot reduction. An appln. was subsequently 
made to the county ct. judge on behalf of 
the workman for an amendment of his note, 
or for a new trial, on the ground that sect. 9 (4) 
had not been properly considered at the 
hearing. The county ct. judge refused to 
grant a new trial, but said that he had not 
considered sect. 9 (4) until the end of the 
case. The workman appealed from the 
award & from the refusal to grant a new trial : 
-~licid: the appln. was clearly made under 
sect. 0 (4), & the county ct. judge must be 
taken to have realised that fact in making 
the award which he did.-——SToreER v. Morris 
(1929), 22 B. W. C. C. 177, C. A. 


{notation ; Distd. Bevan v. Groves- 
end Steel A "Pinplate Co. (1920), 22 B. W. 


(.. 572. 


3954a. Acceptance of money paid into court— 


Appeal as to costs.] --On the hearing of a 
claim for compensation applt. agreed to 
accept £10 paid into ct. on 5 an. 7, 1927, the 
date of the answer filed by resps., in fuli 
natistaction of the claim. Under the award, 
the £10 was to be pee to appit. with a declara- 
tion of liabihty, but resps. were given costs 
after the date of filing of their answer. 
Applt. appealed from so much of the order 
as directed costs to be so paid: - Held: applt. 
could not take the benefit of the award & 
appeal from a part of it to which she objected, 
& therd was no right of appeal.-WALDEN v. 
GRAMOPHONE Co., Lrp., (1927), 20 B. W.C. CC, 
346, C. A, 


3954b. -- - By widow-~—Appeal as to amount of 


children’s allowance.]—MALCOLM v. BARBER, 
WALKER & Co., Lirp., No. 3359d, ante. 


3954c. Appeal against date of termination of com- 


pensation — Application for review.]-— An 
infant workman was in receipt of com- 
pensation from the date of his injury to 
Aug. 10, 1928. On that date the employers, 
without following the procedure indicated in 
sect. 12, stopped the compensation on the 


| 
| 


1928. In May, 1929, the infant workman 
had come of age. In Sept. 1929, he entered 
an appeal against the decision of Aug. 14, 
1929, by which the judge had ended pay- 
ments as from Aug. 10, 1928, & in Oct. 1929, 
he filed an application in the county ct. for a 
review of the declaration of liability. On 
the hearing of the appeal the employers 
took the prelsminary objection that by 
starting proceedings both by way of appeal 
& by way of review, the workman was both 
approbating & reprobating the award :— 
Held: (1) on the preliminary objection, the 
two sets of proceedings were in respect of 
independent matters & did not amount to 
approbation & reprobation; (2) on the 
merits, the county ct. judge having fixed the 
date of recovery of the workman, the em- 
ployers could nut then be ordered to continue 
the weekly payments after that date.—— 
BEVAN v. GROVESEND STEEL & TINPLATE 
Co., Lrp. (1929), 22 B. W. C. C. 672, C. A. 


3963a. ---—— Mistake.]—-An application for leave 
to eatend the time for service of notice of 
appeal on the ground of mistake under the 
rules dismissed.- BROWN v. BrkRCH Bros., 
Lp. (1929), 22 B. W. C. C. 404, C. A. 


3963b. — -—- Receipt of ex gratia payment.] —An 
application for leave to extend the time for 
appealing against an order made in 1924 
ending the weekly payments dismissed, the 
workman having in the meantime received 
from the employer a sum expressed to be 
paid ex gratia. —HOLDEN v. MASSEY (1929), 
22 B. W. C. C. 507, C. A. 

3967. Add. Citations :—96 L. J. K. B. 254; 
B. W. C. C. 198. 


3969a. ———.]—-An infant workman having ob- 
tained an award, the employer appealed. 
Pending the appeal the employer agreed to 
withdraw the appeal, provided a lump sum 
Was accepted by those acting on behalf of 
the infant :—Held: the proper order was 
to remit the case to the county ct. judge 
to consider the sufficiency of the amount 
offered in view of the chances of appeal being 
successful, & on the approval of the judge 
being given, the app should stand dis- 
missed with liberty to apply.MARSHALL v. 
KIDDLE (1927), 20 B. W. C. C. 614, C. A. 


3969b. —— .}—in a proper case pending the 
hearing of an appeal the Ct. of Appeal will 
approve the terns of a lump sum settlement 
of a question as to the extent of an em- 
ployer’s liability to an infant workman.— 
SEAMAN v. INGRAM (J. G.) & Son, LD. (1929), 
22 B. W. OC. C, 393, C. A. 
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3969c. Remission of compromise to registrar for 
registration. )—KNiGHT r. SKINNER (19928), 21 
B.W. C. C. 368. 
3981. Add. Annotations :—Refd. Middleton Mstate 
& Colliery Co. rv. Finan (1926), 20 B. W.C. C. 
, 207 ; Vickers v. Miners, Thames Steain Tug 
& Lighterage Co. v. Ingram (1927), 96 L. J. 
K. B. 490. 
3983. Add. Annotation : -Refd. Middleton Estate 
pad Co. v. Finan (1926), 20 B. W. CL Cc. 








3988a. ——- -—-—..). Ruppyr. Lonpon, MIDLAND 
& Scorrisn Ry., No. 2823a, ante. 


3990. Add. Annotation: - As to (1) Refd. Vichers 
v. Miners, Thames Steam Tug & Lighterage 
Co. v. Ingram (1927), 06 L. J. K. B. 490. 

8893a. ——— -- —- Denial of liabillty.|—A workman 
having been injured by accident, his employers 
applied for a reference to a medical referee 
under Workmen’s Compensation Act, 1925 
(c. 84), 8. 19, on the ground that there was 
a dispute as to whether he was fit for lus 
employment & as to whether any incapacity 
from which he might be suffering was due 
to the accident. Four days later the work- 
man filed an objection to the reference on the 
ground that, as the employers were refusing 
to admit that the accident aruse out of A 
in the course of the employment, the matter 
should be dealt with by arbn. & not by 
reference. On the same day he filed his 
appln. for arbn. ‘The sherifi-clerk allowed 
the reference to the medical referee & his 
decision was not appealed from. The 
employers filed an answer to the workman’s 
appln. for arbn., in which they objected to 
the arbn. proceedings on the ground that the 
matter had already been referred to a 
medical referee, & further alleged that the 
workman was not entitled to any compensa- 
tion because the accident had not arisen out 
of & in the course of the employment. The 
medical referee reported that the workman 
was partially incapacitated. & two days later 
the parties arrived at an agreement for 
settlement. On argument as to the costs the 
sheriff-substitute held that the workman’s 
appln. for arbn. was premature, unwarranted 
& unnecessary, & while awarding no costs 
on the reference to the medical retetce, gave 
une costs of the alleged abortive arbn. pro- 
ceedings to the employers. On appeal it was 
held by the Second Division of the Ct. of 
Session that the sheriff-substitute was wrony 
in depriving the workman of the custs of the 
arbn. proceedings on the ground stated by 
him, & remitted the question of costs to him 
for further argument. The employers 
appealed :—Held : the medical referee having 
no power to decide whether the accident arose 
out of or in the course of the employment, 
it was perfectly proper for the workman w 
take the earliest opportunity of getting that 
point determined by arbn., & was entitled 
to act as he had done.—Barnr & HiGc1ns, 
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PART XIV. SECT. = SUB-SECT. 1.— 
3979 ii. S. P. M‘ARDLE v. Howix | for 

(J. & R.), Lrp., {1927} 3. C. 779; 20 

B. W. C. C. 790. —SCOT. 


PART XIV. SECT. 24, SUB-SECT. 1.—J. 

ek. Remit to medical referee—Fee of 
referee—By thom payable. a person 
liable for payment of the fee under 


652.—SCOT. 


Worksacn’s Compensation Act, 
(c. 42), a. 25 (1), is the person applying 
registration at the time when the 
temit. tu the medical referee is uiado.— 
Easton v. NIpDRIE & BENHAR COAL 
| Co., LTD., (1927) 8.0.3; 20 8. W.CLC. 


PART XIV. SECT. Ra SUB-SECT. 1. — 
sl. Sel-off—Costs of separate decrees.) 


Cases 3969c—4042a. 


Lrp. v. GREEN (1928), 98 lL. J. P.C.17; 140 
L. T. 441; 21 B. W. C. C. 439, H. L. 


4009. Add. Annotation :- Refd. Campbell v. Pollak, 


[1927] A. C. 732, 


4012a. —--- Employer ordered to pay costs.]— 


Sipniy LER (EXETER), Lrp. v. JamMEs, No. 
3545a, ante. 


4013. ddd. ctnnotation :- Refd. Middleton state 


& Colliery Co. v. Finan (1926), 20 B. W. C. ¢. 


207. 


4014a. —--.j- Onan application to review weekly 


payments the employers received a letter 
from the workman’s solrs., asking what was 
the exact amount of diminution they claimed, 
& replied that they intended to ask for a 
reduction of the 15s. a week to 2. 6d. a week 
or to such other sum as the ct. should hold 
proper. The county ct. judge reduced the 
weekly payment to 108, & ordered the 
employers to pay the costs: Held: on the 
correct reading of the letter stating the 
diminution claimed the employers were 
successtul on the award given, & the order 
as to costs should be set aside. &, by consent 
of the employers, each party was ordered 
to pay their own costs.- MIDDLETON STATE 
A COLLIERY Co., Lrp. v. Finan (1926), 20 
B. W. C. C. 207, C. A. 

4014b. -| It as not a judicial exercise of 
discretion for the county et. judge to order 
the employers to pay the costs of proceedings 
for review in which they have been successful 
in obtainmg a reduction of the weekly pay- 
ments. On appeal the Ct. of Appeal ordered 
that the costs of the arbn. should be paid 
by the workman. GRAVES (J. W.) & SONs, 
rp. te. ROBERTS (1920), 22 1B. W. CL. O. f0n, 
(A. 

4019. Add. Annotation: - Consd. 
Pollak, [1027] A. C. 732. 


Campbell v. 


4032a. Workman’s oxpenses in getting to medical 


referee’s house.' The et. hus no power to 
make an order that a workman, who is 
ordered to attend before a medical referee 
io determine whether he is entitled to con- 
tinue in the receipt of a weekly payment for 
compensation, shall be paid a sum for his 
expenses in getting to the medical referce’s 
house.— RIcHARDs vw. UNirED NATIONAT 
COLLIBhies, Lrp. (1927), 06 1. J. K. B. 716 ; 
137 1... T. 467; 71 Sol. Jo. 490; 20 B.W.C.C, 
465, C. A. 
4034a. Taxing fee Liability of workman to refund 
to employers.| Notwithstanding Workmen's 
Compensation Act, 1026 (c. 84), Sched. I. (12), 
where a workman has brought unsuccessful 
roceedings against his employers, & has 
bcd ordered to pay their costs, he may also 
be made to refund to them the taxing fee 
which they have paid for having those costs 
taxed.—--ELWELL tv. CraNngE Fouonpky Co. 
[1929] 1 K. B. 88; 97 L. J. K. B. 641; 139 
L. T. 300, C. A. 
4042a. -—-—-.J— KniciT v. SKINNER (1028), 21 


~Held: as both decrees were steps 
in the statutory sdjustment of a- 
bility for compensation in respect of 
the same accident, & therefore partes 
ejusdem negolri, the cmiployers should 
not be deprived of their right to set 
off the one decree fur expenses against 
the other. -BYRNE v. Karmap & Co., 
(1929) 8. C. (Ct. of Scan.) 024.—8COT, 
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PART XIV. SECT. 2 » SUB-SECT. 2.— 


; pete aa py onion ia to seat Pett 
0 costs-—Judgment specifically ing 
with recs ge award was made by 
an arbitra 


B.W.C. 0. 344, C. A.; subsequent proceedings, 
21 B. W. C. C. 368, C. A. 


4055a. ——- Owing to subsequent decision of 


appellate court.|—Where a county ct. judge’s 
award was according to the law as interpreted 
at the date of the hearing, but such inter- 
pretation, owing to a subsequent decision 
of the House of Lords, was proved since to 
have been wrong :—Held: his order giving 
costs to the successful workman must be set 
aside, & appits, the employers, must have 
their costs both in the county ct. & in the 
Ct. of Appeal.—Axkmrs v. LONDON & NoRTH 
rae age Ry. Co. (1926), 20 B. W. O. C. 195, 


4068. Add. Citation :—06 L. J. K. B. 268. 
4071. Add. Annotation :-—Dbtd. & Distd. M‘Caf- 


ferty v. MacAndrews & Co., [1930] A. C. 589. 


Appeal from order on question of law. } 
—Held: (1) an appeal lies (in Scotland by 
means of a reclaiming note) from an order 
of the ct. in the action assessing compensation 
under 1925 Act, s. 29 (2), but on the same 
principle as if the proceedings had been by 
arbn., namely, that the determination is 
final as to fact, but is open to review as to 
law; (2) upon the construction of 1925 
Act, s. 29 (2), in conjunction with 1925 Act, 
8s. 14 (1), the expression ‘‘ within the time 
hereinbefore limited for taking proceedings 
under this Act’’ does not mean that the 
action must be brought within six months 
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order as 


ANDREWS & Co 
or under Workmen’s Com- 


PART XIV. ern: ee SUB-SECT. 1.— 


4075 iv. —-—- -—— 
open to review. ]—M'‘Ca¥rrreRTy v. Mac- 
-, [1929] 8. C. (Ct. of 
Sers.) 529.—SCOT. 


Whether award 


Cases 4042a—4137a. JINGLISH AND Empire Digest SUPPLEMENT. 


from the occurrence of the accident, but 
means that the claim must be made within 
the six months as a condition of taking pro- 
ceedings for the recovery of compensation ; 
if the conditions of sect. 14 (1) are complied 
with the Act imposes no limit of time within 
which the action must be brought.— 
M‘CAFFERTY v. MacAnDREWs & Co., Lirn., 
[1930] A. C. 599; 99 L. J. P. C. 145; 143 
L. T. 682; 46 T. L. R. 559; 22 B. W.C.C. 
807, H. Ju. 


4076. Add. Annotations :—As to (1) Distd. Adair v. 


Colville (1926), 20 B. W. C. C. 702. Refd. 
Pelehunt v. Moody (1927), 21 B. W. C. C. 
8. 


4081a. — -— ——.]|—M‘CAFFERTY v. MACANDREWS 


& Co., Lrp., No. 4072a, ante. 








Sect. 27.—REPAYMENT OF POOR RELIEF. 
See Workmen’s Compensation Act, 1925 (c. 84), 


s. 41. 


4137a. When right arises-—-Payment by guardians 


pending settlement of claim—By arbitration 
or agreement.|—In an action brought by 
debenture holders against a co. to realise 
their security receivers were appointed of 
the assets comprised in the debentures. At 
the date of their appointment there were a 
number of workmen in receipt of weekly 
payments from the co. as compensation for 
accidents suffered by them causing total or 








ee ee ee —— ee ee —e 


@ third party to recover damages in 
respect of his injuries :—~Zield : he was 
barred from ouing for damages, in 
respect that be had already recovered 
compensation within sect. 30 (1) of the 
1926 Act.—REID v. STEVENSON, [1928] 


pensation Act, 1916, in favour of a 
workman who was allowed a certain 
weekly payment & the costs of the 
arbitration. From this award the 
workman appealed, & that appeal was 
dismissed with costs. Subsequently 
an application was made on behalf of 
resp. employer for an order that the 
coats inourred by him in the appeat 
should be mado costs in the arbitra- 
tion :—Held : although the order asked 
for might have been made on the 
hearing of the appee the Ct. had now 
no jurisdiction make jt.—LAUER 
», BRIGGA (1938), 28 8. RN. S. W. 
389 ; 45 N, S. e W. N. 110.---AUS., 


PART XIV. oeene 25, SUB-SEOT. 1.— 


ft i. j-~T ‘he fact that pitf., 
who was suing in Admlty. for damages 
resulting from a collision which caused 
the death of her husband, had accepted 
benefits under Workmen’s Compensa- 
tion Act:—Held: not to bar her, 
under the principle of election, from 
proceeding against the ship.-—-DaGsa- 








LAND v. 8.8. CaTaLa, aoe} 4 D.L. R. 
426; ea 3 W. » R. 97; 38 
B. C. BR. 440; revsd. sub nom 


. THE 
CATALA ¥. DAGSLAND, ane 3D. L. R. 
334; Ex. O. R. 83.—CAN. 


ri, —~-— ----.]-—A workman who 
has suffered injury owing to the 
negligence of his employer js not 
debarred by Workers’ Compensation 
Act, 1926, s. 63, from bringing an 
action at common law against his 
employer tu recover damages for the 
injury so sustained unless he haa made 
«a claim nnder the Act & obtained a 
decision thereon.—CONNELL v. UNION 
iy iarare ue » 288. RN. 8. W. 
242 . 45 N. Ss. e e N. 62.—AUS. 


4077 i. ——— Deduction of costs of 
unsuccessful action.}—-APaIR v. COL- 
VILLE & Sons, LTD., fea? 8. 0. 116; 
20 B. Ww. Cc. Cc. 702.—8 OT. 

4081 i. Uneucceasful proceedings 
brought more than sic months after 
accident.) —- M‘CAFPERTY v. Mac- 
ANDREWS & Co., Lip. (192%), 22 
B. W. CC. C. 807.—SCOT. 








h i. —_—— -——.+--ADAIR v. 
COLVILLE & Sona, Lrp., {1927} S. CO. 


116; 20 B. W. C. C. 102.—8COT. 


k i. ———.}—-A workinan, 
who has brought an action t 
his employer, founded solely upon the 
employer’s liability at common law, 
who haa obtained a ju ent in 
his favour, is not entitied, if that judg- 
ment bo subsequently set aside upon 
appeal, to have compensation assessed 
in the action under Workmen’s Oom- 
ensation Act, 1906 (c. 58).—WaRD v. 
HVLIN, [1927] I. R. 299.—IR. 








PART XIV. BEOA. 36, SUB-SECT. 2.-— 


4088 iii. —--.}—On Jan. 22, 1926, 
a& workman sustained injury by accident 
arising out of & in the course of 
employment. On Feb. 4 his wife 
received from his employers £38 as 
compensation for two weeks, & on 
Feb. 15 she received 30s. as compensa- 
tion for a further week. She had no 
authority from the workman to apply 
for or obtain conipensation, &, while 
he knew that she had received the 
payment of #3, he did not know that 
t had been paid as compensation. 
He knew, however, that the payment 
of 80s. made re = wife on vey 1. 
was &® payment of compensation, & 
he allow her to retain & use the 
money. workman having sub- 
sequently brought an action against 


1130 


ea eR = Ta 


8. C. (Ct. of Sess.) 799.—S00T, 


4085 i. Payment of compensation 
—No claim u ct.J—In an action 
claiming damages for personal injuries 
caused by deft.’s eed Me deft. 
specially pleaded in bar that pitt. was 

recluded from recovering damages 
rom him by Workmen’s Compensation 
Act, s. 38, in that the accident was one 
in respect of which compcneation was 
payable under the Act by pltf.’s em- 
ployer, from whom pltf. had in fact 
cluimed & recovered such compensa- 
tion. It was admitted that, for a 
eriod of 6 months from the date of 
he accident, pltf.’s employer had paid 
him berths C upon the day of each weck 
upon whic. weekly salary was paid 
before the accident, an amount equal 
to half the amount of his previous 
salary. The ct. found as a fact that 
Itf. accepted the payments with the 





1oWwle that they were made to 
him as ing duc under the Act :— 
Held: piltf. notwithstanding he had 


made no claim under the Act, had 
recovered compensation & so War 
arred under sect. 38.—DrKoNn vv. 


un f, —— From contractor.}— 
GrppEes v. DUNFERMLINE DistTRIcr 
COMMITTEE, [1937} 8. O. 787; 20 
B. Ww. C. Cc. 815.—SCOT. 

sm. ‘* Recover ”* da _— What 
amounts to.)—The phrase “* to recover 
damages in Workmen’s Com tion 
Act, 1925 (0. 84), 8. 30 (1), means 
“to receive payment of ’’ damages, & 
; hat avis t ast S common law 
o nm payzent under a co 
judgment in his favour against a third 
party, he is entitled to claim oom- 
pensation from his employers. Cum: 


BERLAND vt. LANARKSHIRE ays 
Co., (ager) 8. C. 407; 20 B. W. C. GC 
780.—s00T. ; 
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partial incapacity. These payments havin 
ceased on the appointment of the fodelvare. 
the workmen were paid outdoor relief by the 
guardians. On an application by the 
guardians under Workmen’s Compensation 
Act, 1925 (c. 84), s. 41, for repayment of 
the money so expended by them :—Held: 
the words “‘ pending the settlement of his 
claim ’’ in sect. 41 did not refer to the settle- 
ment of the workman’s claim by the pay- 
ment of a lump sum, but to the settlement 
of compensation by an award or by agree- 


ment between the workman & the employer ; 
therefore, as the claims of the workmen 
in the present case had long since been 
settled by the co. by the weekly sums, 
the guardians were not entitled to the repay- 
ment they claimed.—Re Lewis MERTHYR 
CONSOLIDATED COLLIERIES, LLOYDS BANK v. 
THE Co. (No. 2), [1929] 1 Ch. 589; 98 
lL. J. Ch. 77; 140 1. T. 856; 03 J. P. 105; 
457T.L.R.169; 73 Sol. Jo. 92; 271. G. R. 
184; 22 B.W.C. ¢. 81; [1928] B. & C. R. 
149, C. A. 


Part XV. Apprenticeship. 


4197. dd. Annotation: —Refd. Express Dairy 4200. 


Co. v. Jackson (1920), 90 L. J. K. B. Ls. 
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.t{dd. Annotation. Refd. Express Dany Co. 
v. Jackson (102%), 00 LL. J. WK. OB. TSE. 


Cases 21a—58. ENGLISH AND EMPIRE Digest SUPPLEMENT. 


MAYOR’S AND CITY OF LONDON COURT. 


Part IIl.—Jurisdiction. 


21a. Specific performance.|]—-This [specific per- oo ee v. SNOWDEN, [1880] W. N. 


Jormance] being an equitable right appearing 
incidentally in the course of the cause, the 31, Add. Annotation :——Distd. Lake v. Cronin, 
recorder was bound to give effect to it (per Hunt v. Cronin, [1929] 1 K. B. 31. 


Part Ill.—--Practice and Procedure. 


58. Add. Annotation :— Refd. Re Keystone Knitting Mills Trade Mk. (1928), 97 L. J. Ch. 316. 
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MEDICINE AND PHARMACY. 


Part |.--Physicians and Surgeons. 


15. Add. Annotation :—Distd. Way v. Bishop, [1928] Ch. 647. 


Part {1—The General Medical Council and Simitar Bodies 
in the Dominions. 


21a. Removal from _ register—On application— 
Discretion of Council.J—A medical practi- 
tioner whose name was on the medical regist er 
applied to have his name removed at his own 
request under chapter 13 of the Standing 
Orders. After the application was received by 
the Council & before it was heard & determined 
the Council received information that) the 


the Council had acted within the powers 
conferred upon them by the Act & by their 
Standing Orders validly made thereunder. - 

R. v. GENERAL MBDICAL COUNCIL, [L980] | 
K. BB. 562; 99 DL. J. KOK. 817s) sub nom, 
R. oy. GENERAL Mumpica. Council, Map. 
Aaah eT H21. T. 300; 94.7. P. 915 46 
T. i. KR. 197; 28 E.G. R. 160, CL A. 


practitioner had been guilty of conduct prima 24. Ad - Annotations :—Ae to (1) Refd. R. +. 


facie constituting infamous conduct in a 
professional respect. An inquiry was then 
held & the Council adjudged that the prac- 
litioner was guilty of infaanous conduct in a 
professional respect & by their direction his 
name was erased from the register: - Held: 

the practitioner was not entitled to have his 30. 
name removed from the medical register on 
his mere application for that purpose ; until 
the Council ordered his name to be removed 
he was still a registered medical practitioner, 
& in ordering his name to be erased for 
infamous conduct in a professional respect | 


_— — 


Part 111.— Medical 


72. Add. Annotation :—-Refd. De Freville v. Dill | 87. 
(1927), 96 L. J. K. B. 1056. | 


te ee eee eon ~_ + ee er ret 


General Medical Council, | 1980) UK. B. 502, 
As fo (2) Consd. Maclean v. Workers’ Union, 
{1929] 1 Ch. 602. Generally, Mentd. R. v. 
Leicester JJ., kar p. Allbrighton, [1927] 1! 
K. B. 557. 


Add. Annotations :-- As to (2) Apld. Maclean 
v. Workers’ Union, (1929) 1 Ch. 602] 
Refd. R. or. General: Medical Couneil, | Eso. 
1K. 1. 562.) ute to (3) Retd. Rew. General 
Medical Counce, [IN80], Po oR. BRB. 562 
Generally, Mentd. Rt. v. Leicester JJ., Ar p. 
Allbrighton, {1027] L K. HK. 657. 


Practitioners. 


Add. Annotation: Consd. Fisher v. Oldham 
Corpn., a uae 2K. 1. Set. 


— —_—_— — 


PART II. SECT. 2. . it was right in siandalilnge bim thatetir, { M. was not able to ascertain whals the 
0 i. -——- —-~ Must be specified in ut in all the clrcumatances of the case = oxact trouble was, ho did not send for 
re port of discipline committee. |—--CHURCTI the punishment imposed was too nor advise sending for an chit roclu list : 


t. COLLEGE OF PHYSICIANS & SUn- 


severe: —Held: his name should be , Meld: all a medical practitioner is 


Gross, (19277 2D. L. R. 957; [1927] restored to tho register on Doc. 31, requir to bring to tho eae 
© % 0 


2W.W.R.9; 47 Can. Crim, Cas, 297 ; 


a —-—- Jurisdiction of discipline | ©" oe 
dimmer: }--#e MCLAUCHLAN & COL- 
LEGE OF PHYSICLAYB & _ SURGEONS, 
11927) 2 D. L. RY 953 {19275 2 
W. W. R. 4: 47 Car. Grint. Cas, 290; 
22 Alta. L. R. 553.—-CAN. 

bi. -——- ——— Power of apne 
court — To set aside f 
council made without juriedictvon. }-— 
Re McLactcHLAN & COLLEGE oF 
PHYSICIANS & SURGEONS, [1927] 2 
D. L. R. 963; [1927] 2 W. W. RB. 4; 
47 Can, Crim. Cas. 290; 22 Alta. L. RH. 


553.—-CAN. noon aa eS D. 
b ii. —~- ——- —-— To refer matter 495.—-CAN. 


back to discipline committee for recon- 
stderation.}—CHURCH v. COLLEGE OF 
Puysicians & SURGEONS, {1927} 2 
b. L. R. 957; eit 2 W.W. R99; 
47 Can. Crim. Cas, 297 ; 22 Alta. L. R. 
aes varying, (1927) 2 ’D. L. RR. 701.— 
CAN. 


b iii, ——- ——- —— To mttigate 


ee ee 


ag Re crag ary & iL. 
oy » (192 OF PHYSICIANS SURGEONS u.), 
Die ena a ie CC i hae Pa 
: W. W. RR, 388 ; 48 Can. Crim. Cas, 148. 


aa i, ~— o])) CRAWFORD — v, 
COLLEGE OF PHYSICIANS & SURGEONS Of & cake is unable to diagnose the 
(Alta.), (1929) 3 D. L. R. 62. -CAN. 


PART Ill. SECT. 1, SUB-SECT. 2. 


sa. Practice—Whether time apent in 
atudy of profcasion.}--Time put in in | 
the study of a science or profession | 
cannot bo considered ow time spent in , 
the “ pructice ’’ of it aa that torin , 

is commonly understoud.— I noe v. | * 
! 


is duty Js reasonable care & avers 
skill; & he is not responsible mere i 
hovause some Other practitioner of 
vreator skill & greater knowledge 
might have preseribed a ener 
treatment. If a physician in cha 


(127) 2 


trouble he is under no legal obligation 
so to inform the patient & to advise 
ee calling in of a apecialist, --J Arvin 

- INTERNATIONAL NICKEL Co., [1929] 
i D. L. bt. 842; 63.0. L. R. 665 
CAN. 


PART III. SECT. Me SUB-SECT. 1. — 


L. R. 624; 86 iv, -—— -—-~.]} -Hospital Hable 
23 Alta. L. R for the negligence of nurses after an 
operation.— NYBERG v. PRhOVONT MUNI- 


CIPAL HOSPITAL BOARD, [1927} 1 


PART HJ. SECT. 3, SUB-SECT. 1.--B. Lee KR, 969; [1927] 5. C. HR. 226. —- 


64 i. Leag degree than might hare been 
sShoun by others.}—Agaiust M.. beer 86v.---—- - Pltf.entered defta.’ 
medical superintendent in cha hospital for the ce ost of undergoing 
the hospital, damages were sought © tor an operation, & owing to the fact that 
his alleged negl nt treatment. ° The the regular nursing staff was not 


unecessary by her pbysiciag, a special 


punishment. eee anol ‘s conduct evidence showed that. M. failed to | snilicient to give her the care considered 


h as to bring him within the Pratt the ear-trouble from which 
acinn | tf. suffered as mastoiditis, & although 


disciplinary powers of the council & 
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nurso owas einployed & added 


Cases 108a—206. 


108a. —-— Work performed before operative date 


105. 
106, 


of Medical Act.]—The Medical Act, 1858 
(c. 90), has not a retrospective effect, so as to 
prevent a person who is not registered under 
it from maintaining an action for medical or 
surgical advice given, or medicine supplied, 
before the Act came into operation.— 
WRIGHT v. GREENROYD (1861), 1 B. & S. 
758; 31L. J. Q. B. 4; 5 L. T. 3473; 26 
J.P.118; 8 Jur. N.S. 98; 121 E. R. 896. 
Add. Annotation :—Folld. Macnaghten v. 
Douglas, [1927] 2 K. B. 292. 

For the existing paragraph substitute the 
following paragraph :— 

-I—Medical Act, 1858 (c. 90), 8. 32, 
does not apply to an osteopath, so as to 
prevent him from recovering at law fees 
charged for treatment as distinct from 
diagnosis or advice. —MACNAGHTEN v. Dova- 








ENGLISH AND EMPIRE Dieest SUPPLEMENT. 


LAS, (1927}2 K. B. 202; 96L. J. K. B. 788; 
187 L. T. 518; 91 J. P. 148; 48 T. L. R. 
525; 71 Sol. Jo. 409, D. ©. 


109a. Failure to effect cure-- Whether breach of 


warranty. |—Pltf., who had been treated for 
cancer by deft., an unqualified medical 
practitioner, brought an action against him 
for (1) fraudulent representations ; (2) negli- 
gence; & (8) breach of a warranty that he 
could cure pltf. in three months. The jury 
could not agree as to the alleged fraudulent 
representations or as to the alleged negligence, 
but they found that deft. did not warrant 
a cure in three months :—Held: deft. was 
entitled to judgment on the cause of action 
for alleged breach of warranty, although 
there must be a new trial of the claims on 
which the jury had disagreed.—BURRELI. v. 
Evans (1930), 46 T. L. R. 578, C. A. 


Part Vi.—Dentists. 


205a. —-—- ——~- Non-payment of annual retention 


fee.|—Dentists Act, 1921 (c. 21), s. 7 (1), 
impliedly authorises the Dental Board to 
provide for non-retention on, or removal 
from, the register in default of payment of 
the annual retention fee.—TATTrERSALL v. 
SLADEN, (1928] Ch. 318; 97 L. J. Ch. 145; 
ae L. T. 577; 447. L. R. 237; 26 L. G. BR. 


205b. —-- --—- Conviction for misdemeanour.] - 





The word ‘“ misdemeanour’”’ in Dentists 


Act, 1878 (c. 83), 5. 13, is not confined to 
indictable misdemeanours.—PICKUP v. 
UniteD KinepomM DENTAL Boarp, [1928] 
2K. B. 459; 97 1. J. K. B. 604; 139 L. T. 
607; 92 J. P. 147; 447. L. R. 644; 72 
Sol. Jo. 369 ; 28 Cox, C. OC. 586; 26L. G. R. 
393, D. C. 


206. Add. Annotations :—Mentd. R. v. Leicester JJ., 


Ez p. Allbrighton, [1927] 1 K. B. 557; R. v. 
(Gieneral Medical Council, {1930] 1 K. B. 562. 








temporarily to the regular staff but 
charged to pltf.:—Held: theo special 
nurse so engaged was the employee of 
the hospita » & not the mero aasistant 
of pltf.’s physician, & the hospital 
was responalble in peda da for nogli- 
gonce on her part resulting in severe 
injury to pltf.—LoGan »,. CoLCHESTER 
County Hospritan, [1928] 1 D. L. R. 
1129; 60 N. 8, R. 62.- CAN. 

86 vi. — Inaufficient staff.) - 
Dofts., the ©. Board of Tlealth, main- 
tained a County Hospital, to which 
pitf. was admitted, & whore she under- 
went an operation. Viti. was ad- 
initted to the hospital upon the terms 
{hat her father would puy defts. 4s. per 
day for the treatment therein. After 
the operation pitf. was burnt by a hot- 
water jar, which, she alleged, had been 

laced in her bed by another pation, 

she sued the defts for damages 
The jury found that defts. contracted 
to care & muintain pitt.; that defts. 
were guilty of negligence or breach of 
duty in the care maintenance of 
pltf.; &, in answer to the question 
whether the negligence was that of 
some of defts.’ employees, answered : 
** Through insuMficient staff '’ :—Jleld : 
once defts. went outside the statutes 
relating to the relief of the poor, & 
proceeded to contract with paying 
patients, they were bound by the 
ordinary law of contract.- MULRERNNAN 
r. OFFALY BOARD OF HEALTH, [1930] 
1. R. 345,—IR. 


86 vii. -]—In an action against 
an infirmary for damages for porsonal 
{injuries ursuer averred that she 
attended the infirmary for ultra-violet 
ray treatment; that the nurse in 
charge, who waa in the employment of 
defenders, allowed her to be exposed 
to the rays for too long a period; that 
she thereby sustained fury & that 
the injury was due sole ri to the 
negligence of the nurse for whom 
_ defenders were responsible. She further 





averred that she had relied on the 
knowledge & skill of thé nurse in 
applying the treatment. She did not 
aver that defenders had acted negli- 
gontly in the selection of their medical 
or nursing staffs, or of the apparatus 
employed. Defenders averred, & the 
pursuer did not deny, that their 
electrical dopartunent was in charge of, 
& superintended by, a doctor, & that 
the treatment received by the pursuer 
was administered by the nurse upon 
his instructions :——Jicld : in tho 
absence of any averment that the 
nurse or the doctor was professionally 
incompetent or that the apparatus was 
defective, pursuer had failed to state a 
relevant case against defenders, in 
respeat that the averments disclosed 
that, at the time of the injury, the 
nurse was not acting in a ministerial 
or administrative capacity as a servant 
of defonders, but was exercising her 
professional care & skill, &, further, 
that she was acting under the instruc- 
tions of a duly qualified doctor over 
whose orders the defendors had no 
control ; & action dismissed. -— 
LAVELLE v. GiLasaow Roya InN- 
FIRMARY, 11930) S. C. 123.—SCOT. 


PART III. cee. a tetatiacactilel 2.— 
. 6 7 

t i, ——~.]}—HorsemMan vo. NAIRN, 
[1926] 8. A. 8. R. 1.—AUS, 

t ii, ——-.]—-O’CONNELL v. CULLEY, 
(1927) V. L. R. 5083; 49 A. L. T. 92; 
(1927) Argus L. R. 423.—AUS. 

t Hi. | —< Heid . doft., an 
osteopath, holding the de of 
Doctor of Osteopathy. used the word 
‘“‘ Doctor ” in advertisements, in con- 
junction with ‘ osteopath,” as an 
occupational designation relating to 
the treatment of human ailments, & was 
therefore ty of an infraction of 
Ontario edical Act, s. 49 (19265). 
The addition of the word “‘ osteopath ”’ 
after the words ‘“ Doctor Pooock ” 
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in his advertisements, simply indicated 
the mcthod which he, professing to bo 
a doctor, in the senso in which that 
word is ordinarily understood, used in 
the treatment of human ailments.—-R. 
v. Pocock, (1928) 2 D. L. R. 9373 50 
Can Crim. Cas. 75; 62 O. L. R. 113.— 


PART VI. SECT. 1. 


a i, ——— ——.}~—-The rule as 
to the skill required of a dentist is the 
same as that with regard to the skill 
of a member of any other branch of 
the therapeutio art. Where he is 
registered & injury results from his 
treatment, the pe oe is that he 
is competent that the treatment 
was correct, until the contrary is shown. 
—McTaaGarT v. Powsrs, [1927] 1 
D. L. R. 28; 36 Man. L. R. 78; [1928] 
3 W. Ww. R, 51 3.—CAN, 


PART VI. SECT. 2. 

202 ii. Conattions A abe sind 
Medical (Dentists) Act, 1927 (Vict.), 
s. 14 (1) (0), requires that an appct. 
shall have “entered on a definite 
course of = train ”~:—Held: the 
words were satisfied by appct. entering 
upoh a defined & continuous course of 
truction in dental surgery 








ractical ins 

dentistry.—-DENTaL BoaRp or 
VICTORIA ©. DENISON (1938), 41 
C. L. R. 103.—AUS. 


202 fil. —— Principal 
livelihood derived from . 
The fact that during part of the five 
years mentioned in sect. 36 (1) (a) (li) 
ot Act 13, 1928, an appet. was under 
apprenticeship as a dontal mechanic 


means of 


does not e it impossible for his 
aol or principal means of livelihood 


uring t pened to have been 
derived from dental work outside his 
work as an apprenticed dental 
mechanic.—Hirst ». Sovran AFRICAN 
MEDIOAL COUNCIL (1929), 50 N. L. R. 
170.—8. AF. 


228. Add. Annotation :—Refd. Albemarle Supply | 224. 
Co. v. Hind, [1928] 1 K. B. 307. 


242. Add. Citation :—28 Cox, C. C. 8308, D. C. 


242a. ——— Prosecution under Dangerous Drugs 
Act, 1925 (c. 74)—Act not in operation.]— 
Conviction quashed.—R. v. KyNASTON (1928), 


19 Cr. App. Rep. 180,C.C. A 





Vol. XXXIV.—Moedicine and Pharmacy. Cases 223—269a. 


Part IX.—Drugs. 





the register 
times available for inspection.” 
tation must be put on the words “ at all 
times,’’ but they must be taken at least to 
mean “ at all times when the premises are 
vpen for business, 


- DAVIES v. WINSTANLEY, No. 2 


»|-- DAVIES 


Add. Annotation :-—Refd. Dominion Press v% 
Customs & Excise Minister, [1928] A. (. $40. 


rescribed by reg. 11 (1) ‘‘ at all 
Some limi- 


$9 


& therefore when the 


manager on going out to lunch left the 
register, for safety’s sake, locked up in the 
poison cupboard, so that his assistant was 
roduce it to a police officer who 


the manager was rightly 


convicted of an offence against the re ywula- 


WINSTANLEY (O30), 47 


242c. --—— Register to be ‘‘ at all times available 
for inspection ’’---Meaning of ‘‘ at all times.’’| 


42b, ante. 


vr. WINSTANLEY, No, 


| 
242b. ‘* Person authorized ’’ to supply drugs-- 
Manager of shop owned by company.|-- 
Whether or no the qualified manager of a 
chemist’s shop owned by a limited co. | unable to 
carrying on business in pursuance of Poisons called :—-Held : 
& Pharmacy Act, 1908 (c. 55), is himself 
‘keeping open shop’ as well as the co. tions. —-DAVIES 1. 
which employs him, he is at all events a T. 1. KR. 104. 
‘‘nerson authorized”? to supply the drugs 
to which the Dangerous Drugs (Consolidation) 
Regulations, 1928, apply, & is bound to keep 
a 
Part X.—Poisons. 
257. Add. Annotations :—Consd. Davies 1. Win- | 257a. - 
pen, (1930), 47 T. L. R. 104. Refd. R. v. 242b, ante, 


Cory, (1927] 1 K. B. 810; A.-G. ». Walker- 


gate Press, Ltd., Same v. Bloomfield, Same 
v. Carlton (1980), 142 L. T. 408. 


ee we ee ooo 


eee.) 


207 és 
ee x (1996), 26 26 . a Ne 3: W. 46 


my “apptication ve pon nie 
* Kntered on a definite course of training’ 
-~What amounts to.}—From 1905 to 
Mar. 1910, appet. purrued a course of 
ractica] ‘instruction in the various 
tranches of a dentist’s work under the 
direction of a qualified & practising 
dentist. From Mar. 1910, onwards, 
until the Medical (Dentists) Act, 1927, 
came inte operation, he acted as 
assistant to different qualified & 
practising dentists, perenne tho 
quechanical & surgical work in the 
practice of Ser ay ~Helds the 
words “ ertered on 8 definite courge of 
training,’ in 8. 14 (1) (8) of the Act 
were satisfied by the applicant enter- 
ing ov a defined & continuous course 
of practical Instruction in dental 
surgery & dentirtry.— DENTAL Boarp 


oF VICTOHIA wv. DENISON, vee) 
Vv. L. RR. 371; «[1928] Argus L. R. 
253.— AUS. 

sd. Registration = Graduate- - -Meaning 
of.) — The asta ‘ graduate’? in 
Dentistry Act, R. B.C. 1924, c. 66, 


5. 22 (b), doer aot | import that appct. 
must have gone through a course of 
training prior to uation.—Re 
NeFF & COLLEVE OF DENTAL SURGEONS 
[1928] 4D. L. R. 839; (1928) 3 W. W. R. 


299.-- CAN. 


PART VI. SECT. 3. 


qi. —-~.j-—Applt. a peetatorod 
dentist bad agreed to manage for res 
who was not a ra dentist. a dental pract or 
which had been carricd un by resp.’s 
former husband. In answer to an 
action by res}. to restrain applt. from 
ractising in 4@ certain specifi 
focal ocality in ene. ore covenant to oan 
effect contain n e agreemen 
applt. pleaded tho iesen of the 
agreement :—-Held 5: person carrius 
op a business who. employs a servant 
to work for him though he may take 


. 





~~ - «= 
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oh 


| 


259a. 
DAVLES v. 





—t em - 


no sirantioal part in it; & the agrec- 
mont in the present case was illegal, 
as coustituting tho carrying on of tho 
‘practice of dentistry ” by a person 
who was not a roahetered dentist tr 
contravontion of Dentists Amondment 
Act, 1921-22, «sg. 2, 3. -ScoTr v. 
aR ENR, (1928) N. % Le R. 628.- 


gil -- ~ -—.J-A person who for 
ga takes impressions of patients’ 
mouths & subsequently fita the plates 
{nto their mouths, performs functions 
specially belonging to the calling of u 


dentist, within sect. 5 of Act aie TROY 
(Natal). --R. ot. ROBERTSON, 11929] 
App. D. 10. §&. AF. 


PART IX. SECT. 1. 

242 i. Dangerous drugs—Procuring 
drugs for unlicensed or unauthorised 
person—Doctor supplying wife with 
ordera on chemiat.}—A complaint, 
which charged a que cal practitioner 
with procurin Tous for 
his wife, in con en jon 4 Dangerous 
Drugs Act, 1920 (c. 46), 8. 7, & Danger- 
ous D lationa, 1921, reg. 4, 
Iibelled that accused had delivored to 
his wife five order forms of different 
dates, signed by him, in which he 

retended that the drugs specified in 
he orders were required by him for 
elaine rary use only, “ white you well 

new that the order forms were granted 
by you for the purpose of enabling yuur 
wife to obtain the drugs for hor own 
use, whe not pene a person licensed 
or otherwise authorised to be in 
possession of the drugs,” & that his 
wife presented the order forms to 
certain chemists & thereby vubtained 
the -—Held: the complaint 
relevantly charged an offence aguinst 
the Act & regulation libelled, in respect 
that (1) the order forms, inasmuch as 
they bore to be “‘ for professional use 
ony: 5 wore not otal eat (2) the 
ye been fol- 

the view that accused 
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saat negativ 


Qualified manager of company.| - 
WINSTANLEY, No. sa b, ee 


was (isponsing his own medicine; 
(3) the wife was not a messenger on 
behalf of her busband, but a person 
obtalulug drugs on her own behalf & 
for her own UNC, --STRATHERN vo, Rosa, 
(1927}] S. OC. (J.) 70. ~ SCOT, 


PART 1X. SECT. 2. 

246 1. ** Held out or recommended to 
public '’---Neceasity for notire or adver- 
tisement fo be affized- T'onie Jood.]| 
Manufacturers & vondors of & prepara- 
tion known as * Zomogou,” on which 
the duty had not been paid, were 
charged with uw contravention of the 
Acti. It) warn proved that no skill Jn 
chemistry wax needed or used in the 
process of manufacture of the preparn- 
tion. I(t was compoved mainly of 
ox blood & marrow. [ta paedainoant 
constituent as a health presurving & 
restoring commodity was bemoglobin 
an articlo which was frequently recom 
mended by medical men to supply 
deficioncies of red blood corpuscles in 
their patients, & was used espectally 
In cases of anezinia. It was advertised 
& sold to the public as a tonic food, & 
the labels on the bottles stated that ed: - 
feal men froin overy part of the world 
doseribed it) ws a marvellous suceess 
in the irmediate restoratlon of health : 

-Held: the method in which the 
preparation was manufactured, used, 

sold rendered it liable to duty under 
the Act.--ADAM ». ZOMUOGEN Foop 
Propucts, Lrp. (1929) 9. C. (J.) 22. 


SCOT. 
PART X. SECT. 1. 


-J—R. vo. Survu, [1924] 
iD a hk. 427; 55 0. L. ki. 


540. CAN. 

h il, -—-—- Conviction under amended 

Act--Amendment not in cab pias }- 

Wield: the conviction was had.—R. v, 

S800 pong. {1927) 2 D. lh. KR. 269; 

[1927] 1 W . WwW. RR, 669 ; 47 Can. Crim. 
Cas. 275 ; 38 B.C. OR. 321. CAN, 


PART X. SECT. 2, 
258 iii. -.| ~Held: 


& Colm. 


ENGLISH AND Empire Digest SUPPLEMENT. 


plaint, which set forth that a duly 
registered chemist on a specified dato 
did keep an open shop for retailing 
poisons, contrary to Pharmacy Act, 
1868 (c. 121), ss. 1, 15, as amended by 
Poisons & Pharmacy Act, 1908 (c. 55), 
8. 3 (1), & stated that accused, “ not 
he personally prescnt & bond fide 
«onducting the sale,’’ did sell to a person 
namod, by the hand of an assistant 
who wus not a duly registcred chemist, 
certain poisons, did not relevantly 
charge a contravention of the statutes 
libelled, in respect that the alleged 
transaction, being merely an isolated 
sale when the registered chemist did 
not happen to be present, was not an 
offence under the statutes, & par- 
ticularly was not an offence under 
1908 Act, 6. 3 (1).—LINSTEAD v. SIMP- 
HON, [1927] S. C. (J.) 101.—SCOT. 


am. Opium & Narcotie Drugs Act - 
Jurisdiction of magistrate under.) - 
VIAU vw. OFTH (1927), 41 Que. BK. B. 
406.—CAN. 


sn. Opium Furnished by physician 


See case infra. 


to addict—Onus of proof on physicvan. }— 
While under Opium & Narcotic Drug 
Act, 1923, a physician may furnish a 
** drug” for self-administration to an 
addict or habitual user who is suffering 
froin a diseased condition caused other- 
wise than by the oxcessive usc of any 
“ drug,” yet, even in such a@ case, an 
accused physician must nevertheless 
bring himself within the requircments 
of sect. 6 of the Act by showing that 
the “ drug "’ was required for medicinal 
purposes or was prescribed for the 
medical treatmen of a 
under professional treatment by such 
rhysician. Where ao disease con- 
dition is proved, or the medical evi- 
dence is such that the physician should 
be given the benefit of the doubt on 
the point, the question whether one of 
the other two conditions which permit 
of tho furnishing of the ‘ drug” 
existed is nut to be decided by accept- 
ing the physician’s own judgment & 
ovidence as conclusive, but the ct. 
must determine each case on ita own 
facts as disclosed by all the evidences. — 


person 
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Part Xl.—Optometry. 


ae 


1928] 1 W. W. R. 678; 49 Can. Crim. 
sag. 272.—CAN. 


PART XI. 
so. Board of Examiners — Dis- 


ciplinary powers.}—Sect. 8 of the 
O pomeny Act does not give the 
Board of Examiners authority tu 
conduct a trial in the first instance to 
uscertain whether a person is guilty ot 
illegal practices, etc., & the words 
‘* where the board is satisfied that anj 
Person has been found guilty’’ in 
8. 8 (1) point to a finding that has 
already been made by somo tribunal 
other than the Board, & that it is only 
ufter a erson has ‘“ been found 
guilty,”’ the Board has become 
‘** satisfied of that fact,” that notice Is 
to be given wundor said sect. & the 
person concerned offered an oppor- 
tunity of be heard.—WITHROW v. 
Nova ScoT1A BOARD OF OPTOMETRY, 
(1929; 1D. hE. R. 766: GON. S&S. R, 
318. CAN. 


29a. 


29b. 


92. 
98a. 


J.S8. 


Vol. XXXIV.—-Cases 8— 143. 


METROPOLIS. 
Part I1l—The London County Council. 


8. Add. Annotation :—Refd. Collins v. Whiteway, [1927] 2 K. B. 37s. 


Part Vil.——Officers of Metropolitan Authorities. 


** Emoluments ’’ - Annual allowances in 
respect of superannuation.| - KIDDIE v. PORT 
OF LONDON AUTHORITY, DURRANT v. SAME 
(1929), 45 T. L. R. 480; 03 J. P. 203; 27 
1. G. R. 398. 


——~— - —— Fees of town clerk acting as registra- 
tion officer.|-—-Held : the fees received by the 
town clerk of a metropolitan borough in 
respect of his duties as registration officer 
are ‘‘ emoluments of his office ’”’ as town clerk 
& properly included in calculating the super- 


annuation allowance payable to him under 
Superannuation (Metropolis) Act, 1806 (c. 3), 
8s. 4.—STOKE NEWINGTON Borkovan COUNCHL 
v. RICHARDS, [1980] 1 K.B.222 2 007, IW B. 
1; 142 0. T. 257; 45 T. 1. R. 6503 27 
L. G.R. 660; 91 J. P. 27, D.C. 


29c. Transfer of existing officer to borough council 


—Right to remuneration for additional duties 
—London Government Act, 1899 (c. 14), 
ss. 8 (3), 30 (1).]--Gray ov». HACKNEY 
Borovues Councir, (1904), 2 L. G. R. 429. 


Part XI. —Metropolitan Building Legislation. 


81. In lieu of the paragraph following the catch- , 


words substitute as follows :— 


The comrs. under Metropolitan Building | 


Act, 1855 (c. 122), having incurred expense 
under sect. 73 of the Act, demanded payment 


of the owner of the structure, who refused ' 


io pay :—Held: the six months, within 


whicb a complaint was to be made, were to | 
he reckoned from the demand & refusal, not | 
from the incurring of the expense. | 


.ldd. Annotation :—Apld. Ashby-de-la-Zouch 
Grdns,. v. Summers, [1928] 2 K. B. 397. 


For “8 1. T. 369 ” read “ 89 L. T. 368.” ! 


Height of wall for purpose of determining , 
thickness Bressummers between each storey | 
Whether one wall or series of walls.| 
A) budding in London was constructed as | 
follows: The tront & rear exterior walls of 
the basement storey, & the rear exterior wall 
of the ground storey were on a different 
vertical plane from the front & rear 
exterior walls on the first, second, & third 
storcys. There was no front exterior wall 


on the ground storey, but in lieu thercof a | 


shop front. The front & rear exterior walls | 
were, respectively, in one vertical plane 
throughout the height of the first, second, 
& third storeys. Between each storey there 
was a Metal girder or bressummer. These 
metal girders or bressummers were sup- 
ported by metal pillars, those at the front 
standing at the ground floor level on brick , 
pillars, those at the rear gving down into | 


— Sa 


foundation under the basement floor level. | 


The wall or piece of wall between the first 
& second floors stood on one of those metal 
girders or bressummers. Jf this wall or 
piece of wall were taken away, the wall or 
piece of wall between the second floor & the 
roof would remain in position. The same 
facts applied mutatia mutandis to the walls 
or piece of wall between the second & third 
floors & the third floor & roof. The walls 
on each floor depended for their strength & 
support upon the girders or bressvwimmers 
upon which they were built. The walls 
from outside appeared to be each ono solid 
wall. The height of the building from the 
first floor to the top of the topmost storey 
was 38 feet. The height of the first storey 
was 14 feet, of the second 13 feet, & of the 
third 11 fect. Ona complaint by the district 
surveyor for contravening the London Build- 
mg Act, 1804, the builders contended that 
for the purpose of determining the thickness 
of the walls, the exterior wall of cach storey 
at the front & at the back was a separate wall, 
that of the first storey 14 feet, that of the 
second L3 feet, & that of the third 11 feet, 
respectively. The metropolitan magistrate 
upheld this contention :—Held: without 
considering the question whether the walls 
began at the ground level, the front & rear 
walls were cach one wall from the first floor 
to the ae of the topmost storey, & coust- 
quently their height fur the purpose ot 
determining the thickness of the walls was 
38 feet.—BLACK v. PARKER (GEORGE) & 
Sons, Lrp. (1020), 142 L. S130. 


Part XI1V—Customs of London. 


148. Add. Annotation :—Mentd. Campbell v. Vollak, [1927] A. O. 782. 
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ENGLISH AND Emprre Digest SUPPLEMENT. 


MINES, MINERALS AND QUARRIES. 


Part 1—In General. 


Add. Annotation :—As to (1) Consd. South | 27. Add. Annotation :—Mentd. Glenboig Union 
Staffordshire Mines Drainage Comrs. v. Fireclay Co. v. I. R. Comrs. (1922), 12 Tax 
Blwell (1927), 91 J. P. 1138. Cas. 427. 

Add. Annotation :—Generally, Mentd. A.-G. | 112. Add. Annotation :—Mentd. Re Thomas’s Will 
v. Blackpool Corpn.( 1928), 92 J. P. 60. Trusts, Powell v. Thomas, |1930] 2 Ch. 67. 


Cases 12—327b. 


12. 


26. 


Part I]——Property in Mines. 


122. Add. 4nnotution :-—Mentd. Bournemouth-Swanage Motor Road & Ferry Cu. v. Harvey & Sons 
(No. 2) (1929), 94 J. P. 10. 


= ~~ 


Amalgamation and Absorption Schemes. 


MATED ANTHRACITE COLLIERIES, LTp.’s AP- 
PLICATION (1927), 43 'T. L. R. 672. 





Part Ill. 


180a. - - ~-J|- Observations on the meaning 
ot the expression ‘‘ national interest’’ in | 


sect. 7 (2) (a) of the above Act.—Re AMALGA- 


Part IV.—Right to work Mines and Quarries. 


238. Add. Annotation :—-Mentd. Horlick v. Scully, 
{1927] 2 Ch. 150. 

268, Add. Annotation :—Refd. Glenboig Union 
Fireclay Oo. v. I. R. Comrs. (1922), 12 Tax 
Cas. 427. 

Damages for unworkable coal & pay- 
ments for unworked coal. |-—-He OANNER, BURY 
2, OANNER (1928), 155 L. T. Jo. 211. 

292. Add. Annotations :—Mentd. Houghton ov. 
Nothard, Lowe & Wills, [1927] 1 K. B. 216; 
Liggett (Liverpool) v. Barclays Bank, [1928] 
1K. B. 48. 

315. Add. Annotations :—Refd. A.-G. v. Leeds 
Corpn., [1929] 2 Ch. 291. Mentd. A.-(i. ». 
Tynemouth Union, [1930] 1 Ch. 616; Nixon 
v. A.-G., [1930] 1 Ch. 566. 


3827a. —--~ ——- --——.]—In considering whether 
it is in the national interest to grant ancillary 
rights to facilitate the proper & efficient 
working of minerals under Mines (Working 
Facilities & Support) Act, 1923 (c. 20) the 
Railway & Canal Oommission is entitled 
to take into account not only difficulties 
which physically obstruct the getting & 
carrying away of minerals, but also economic 
difficulties which militate against their 
effective marketing. 

The expressions ‘‘carrying away” in 
sect. 1 (2), & ‘‘ conveyance of minerals ”’ in 
sect. 3 (2) (6), of the Act are to be construed 
not in a technical sense, but broadly as 


2774. 





omen as errr 





rer ee te rr ae tee. 


PART lL SECT. 4, SUB-SECT. 2. 


sa. Upper basult.)——Re WooDsinnr's 
Barats, 11929) N. 1. 75.—IR. 





m.)—Re 


PART IV. SECT. 1. 


eeee (p. 620) I. ; Nol 
nisleading record of claim.}—If the 
description of a ining claim as 
recorded is so erroneous as to mislead 
parties locating othor claims in the 
vicinity, the error is not cured by a 
certificate of work done by the first 
locator on Jand not included in such 
description & covered by the subse- 





omnthenstmnend 





383; $6 Man. 


- — = ee ene 


quent claims.—CoLPEN v. CALLAHAN 
(1890), 30 8. C. R. 555.— CAN, 


m (p. 621) i. —— Power to 
elat OoLE & 
8D. L. R. 950; 600. L. R. 6388.—CA 


bb &: 621) 1. —— Vartance between 
located ground & plan—Position of 
location posts binding. }-—MOCALLUM v. 
(Man) tiggey Dh Rene? yeti 
3 W. ‘WwW. R, ob6 oa. : 

ad. Claims recorded through 
inadvertence. t aside.—WrEKUsKO 
MinzEs, LTD, v. May, (1987) 1W. W. R. 

Ll. R 51.—CAN. 


entitling the person to whom ancillary rights 
are granted under the Act to transport the 
noinerals from the land where they have 
been won for sale elsewhere. 

The Railway & Canal Commission made an 
order granting to a colliery co. the ancillary 
right under the Act to construct an aerial 
ropeway over the land of other persons from 
their colliery to Dover, a distance of seven 
miles, which would enable them to transport 
their minerals more cheaply & more con- 
veniently than by other means :—Held: the 
Railway & Canal Commission had juris- 
diction to make this order.— He TILMANSTONE 
(KENT) COLLIERIES, Lrp., [1928] 1 K. B. 
509; 97 L. J. K. B. 169; 138 1. T. 4652; 
= % L. R. 167; 19 Ry. & Can. Tr. Oas. 26, 


327b. Application under Mining Industry Act, 
1926 (c. 28), s. 18—-What must be shown-— 
National interest in grant.]|—-Held: it is not 
necessary for an appct., in order to sup- 
port his application under Mining Industry 
Act, 1926 (c. 28), s. 13, to assert that, in the 
words of Mines (Working Facilities & 
Support) Act, 1923 (c. 20), s. 1, there is a 
danger of the minerals being left perma- 
nently unworked, but it is sufficient to estab- 
lish that it is in the national interest that the 
application should be granted.—Re Henry 
Lowson, LTp., APPLICATION OF (1930), 46 
T. L. HR. 595. 








se. Adverse claim—Evxtension of time 
Jor action on-—Minerals <Act.}—Re 
**Goop FRIDAY,” ETC., MINERAL 
Crarms (1896), 4 B. C. R. 496.— CAN. 

af. ing & mining "—Rt 
to exclude lands from by proclamation. 
ape Nours, (1928}] App. D. 377.— 








cancel 
KNOWLES, {1 Peel 


PART IV. aa cleans 2.— 
- (B). 

. Partnership as distinguished from 
oceans 1 Oats v. BonuEt, (3998) 
4D. L. R. 132; [1928] 3 W. -R 
158.—CAN. 


raud 
a 
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Part V.—Powers Incidental to Ownership. 


335a. ——.}—Re MERonANTS’ Trust & NEW 885c. ——-.]—Re STAMFORD & WARRINGTON EARL 
BrririsH Iron Co. (1894), 98 Sol. "yo. 253. Trusts (1896), 40 Sol. Jo. 771. 
335b. ——.]—-Re TuHoMmas’s Trusts (1895), 40 884. Add. Annotation :-—Mentd. Mallet v. Staveloy 


- Jo. 98. Coal & Iron Co. (1927), 188 L. T. 201. 


Part Vi.—-Rights Incidental to Ownership. 


476. Add. Annotations :—Mentd. Price v. d’ Energie 
de Montmagny Corpn., [1927] A. C. 8638; 
even vy. Willing & Co., [1929] W. N, 
53. 

492. Add. Annotation :—Mentd. Metcalfe v. Boyce, 
[1927] 1 K. B. 758. 

540a. Cost of erecting barrier— Although damage 
not yet occurred. ]— The owners of a coal mine 
sued the lessees of an adjacent mine for 
damages in consequence of an encroachment 
upon, & removal of coal from, their mine 
Aleld: as part of the damages pitfs. could 
recover the cost of erecting an artificial 


_— 


barrier tu protect their mine from the msk 
of fire, water, or foul gases coming through 
the encroaching galleries worked by defts. ; 
they were not bound to wait until that risk 
actually emerged, & an artificial barrier was 
necessary, as pltfs. were entitled to work out 
the pillars of coal left by defts. in the en- 
croaching galleries.-AbDdJAI Coal (Co. 0. 
ea LAL GHOsH (1930), 57 I. R. Ind. App. 
iii, P. 


51. Add. Annotations: Refd. Legh vo Legh 
(1930), 143 L. 7. 161; Lynn eo. Bamber, 
(19380) 2K. B. 72. 


Part VIl.—Contracts. 


576. Add. Annotation :—Refd. Arseculoratne v. 


Perera, [1928] A. O. 173. 


623. Add. Annotation: 


584. Add. Annotation :—As to (1) Refd. Re Sand- 


well Park Colliery Co., Field v. Sandwell 


Park Colliery Co., (1029) 1 Ch. 277 
-Consd. ffe Wait, [1927] 1 
Ch. 606. 


Part 1X.—-Mortgages. 


658. Add. Annotations: - Generally, Mentd. 
Houghton v. Nothard, Lowe & Wills, [1927] 


RT Vv. SECT. 2 SUB-SECT. 2.— 
mae B. (a). W. L. R. 53. --CAN. 

k. Covenant for renewal—Whether 
abut nay sanatton, |——Where e en 
proposed to grant a mining 
ursuant to the provisions of ees 
Land Act, 1908, & its amendments, 
the bay hes no power to auprre of crt 
fnsortion in such leasa of a covonan 
for ronoveal: aver wnece h it Ler agreed eee prove 

covenan 2. C) aay 

YF ender the renewed lease shall be I). L. KR. 261.—CAN. 
fixed by arbu.—McCKINNON . 
Fron Cousens, Lrp., [1929] a Zz 
L. R. 202.— 


consideration of 


sq. Sale of land 





claum,)--Hiuvirce vo, Yorr (1908), 90 ei. 


dark VIl. SECT. 1. 
a . LINDEBORG 
(B. eT riezol D. a bi lt. 178. —- CAN. 


sp. Agreement to provide funde—I n 

services on Posie 
‘unds-—Fiffect 

B. C.), (f929 | “4 


PART VI. SECT. 2, SUB-SEOT. 1. 
ect to gas lease- 


1K. B. 2463 Liggett ee pool) ev. 
Bank (1927), 137 L. 'T. 448 


— — ~ 


Rarclays 


Sale of aweta of companyi— 
Whether intuning ea ueeluded. | 
MAJKATIO = =MINES, tOYAL 


} 
TRUST CO, jae: », [1029] £ D. Le WG 
6%, CAN 
sr. Contant to pay for mineral claim 
on sale iE pera Ue ji anu allied to lapse 


Meu of a) MoGEE ». 
CLANK, avery. ] Ww. W. i. 5693; 38 
B. CG. R. 156. - OAN, 


PART VIII. SECT. 1, SUB-SECT. 2. 


650 iii. — .)- STUART v. CALGAIY 
& KDMUNTON Ry. a Alta y {1 U2 | 


mee Where treated aa tel. J—TILBURY 4 
PART VI. SECT. ae 5. Tow x Gag Co. oy MAP Grr ¥, 8 ae ng, $27 Oe he _ ie ae 
thar’ i, Value of minerals at pit's | ,. te TEBURY, TOWN Gas Co. (i213) IW. W. 1. 639. GAN. 
ine to bank.|}~ BaRTLETT oc. Nova O. L. R. 186. GAN : PART X. 
ScoTia STEEL Co. 11808), 1B. LL. R. 
a2: RNs PART Vil. SEOT. 3, BUB-SECT. 1. Sionle ‘Gbiiaatlone of artiee ee 
l. SECT. 2, SUB-SECT. 5.— sale anos hase igreement,}-—O As (Alta.), 
Saad as A. (h). ena etd TF Gnnoo Go tamer (194713 D. L. i. rye ;  (1927)2 W, W.k. 
so. Damage to future working of | (Man.) [(1927]3 W. W. R. N942,--CAN. 
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Cases 673—1106a. ENGLISH AND Empire Digest SUPPLEMENT. 


Part X1.——Leases. 


673. Add. Annotation :— As to (2) Refd. Glenboig 799. Add. Annotation :—Refd. Grant v. Kdmond- 
Umon Fireclay Co. v. I. R. Comrs. (1922), 12 son, [1930] 2 Ch. 246. 

Tax Cas. 427. 

Add. Annotation: Expld. Flexman v. Cor- 
bett, [1930] 1 Ch. 672. 


678. 827. Add. Annotation :—-Apld. Simons v. Assuci- 


ated Furnishers, Ltd. (19480), 47 T. L. R. 118. 


Part XII. Licences. 


869. Add. Annotution :- As lv (3) Refd. Grant v. Edmondson, |1930] 2 Ch. 245. 


Part XIII_—Easements and Rights affecting Mines. 


913. .tdd. 


& Sons, [1980] A. C. 549. 


981. Add. Annotation :—Mentd. Conquer v. Boot, 


[1928] 2 K. B. 336. 


1067. Add. Annotation :—Refd. Pontardawe Rural 
Council v. Moore-Gwyn, [1929] 1 Ch. 656. 
1071. Add. Annotation :—-As to (2) Consd. St. 

Anne’s Well Brewery Co. v. Roberts (1928), 


40L. T. 1. 


Annotation :—Mentd. 
Swanage Motor Road & Ferry Co. v. Harvey’ 


Bournemouth- 


1077. Add. Annotation :—Refd. Conquer v. Boot, 
[1928] 2 K. B. 336. 


' 4089. Add. Annotations :—Distd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council 
v. Moore-Gwyn, [1929] 1 Ch. 656. Refd. 
Glanville v. Sutton (1927), 44 T. L. R. 98; 
G. W. Ry. v. S.S. Mostyn, [1928] A. C. 57. 
Mentd. Fardon v. Harcourt-Rivington (1930), 


47'T. 1. KR. 25. 


Part XIV.—Statutory Regulation of Mines. 


1104. Add. Annotation :—As to (2) Refd. Catton 
v. Ashwell & Nesbit, [1928] Ch. 484. 

1106a. Wages agreement—Decision of chairman of 
conciliation board—-Whether award,|—-By a 
Conciliation Board agreement provision was 


PART XI. SECT. 3, SUB-SECT. 1. 


st. Chattels appurlenant to lease 
Wheat ave.) Pitf. obtained an option 
on several nuning leases. The ground 
had previously been worked by one H., 
who constructed a water system for 
washing the gravel, but afte: opelating 
for a time abandgned the property, 
Jouving certain chattels used in con- 
nection with the water system on the 
wround., yon pitf. co. commencing 
operations it purchased the chattels 
from H.’s estato & used them until 
jt m turn abandoned the properties. 
The owners took possossion & refused 
to glve up the chattels, claining that 
the water Hcences authorising put f. to 
use water were together with all works 
constructed eal aera to the tease, 
& could not bo separated from the 
property .— Held: = defts. had not 
satisiied the burden of proof which 
was upon them to show that these 
chattels wore ip fact to be regarded as 
part of the works which are appur- 
tenant to the leases. They were in 
fact parts of the nining machinery & 
uppliances for recovering the gold, not 
otf the water system, & were quite 
separate & distinct from those works, 
& not attached in any way to them or 
to the soil.—IENNis GoLp MINING Cu. 
t. HENDERSON (1927), 39 B.C. RR. 76.— 





sv. Lease of right to win oil -Dis- 
covery of natural gas Raghts of parties.) 
Applt., the owner of of] sites & 
grantee from Govt. of the right to win 
oil therefrom, lcased the sites & the 
light to win oil for twonty-five yeara 





eet 


to resps., who agreed to pay royalties 
on oil won by them. In sinking wells, 
which did not produce oil in commercial 
1 paren resps. found natural gas. 
They tapped the gas by pipes & for 
six years used it for their own purposes : 
—Held: applt. was not ontitled to 
compensation for the gas so taken since 
(a) that right was not included in the 
light to royalties upon the oll won; 
& (6) the lease on its true construction 
was not lmeroly a lease for the purpose 
of winning oil, & applt. having no 
mopurey in tho gas, lepps. were 
eutilled to reduce Into possession & 
use it, Provided they did s0 without 
injury to the leased property.- -U Po 
Naina v. BURMA OL Co., Lrn. (1929), 
L. RR. 56 Ind. App. 140.—IND. 


PART XI. SECT. 6, SUB-SECT. 2. 


di. Func an licu of forferture.J— A 
warden of mines huving reconiumendcd 
the forfeiture of a mineral leaso on 
accauat of default, without reasonable 
cause, in compliance with the covenant 
with reward to the expenditure of 
money, the Miuing Board imposed a 
fine of £200 in Neu eof forfeiture.-— 
HitL v. THE TASMANIAN MEALS 
EXTRACTION Co., Lrp. (1925), Tas. 
L. R. 38.—AUS, 


PART XI. SECT. 7. 
t i, -———.)—Re McGregor, [1927] 2 
D. L. R. 688; 59 N.S. R. 231.—CAN. 
am. By impossibility of performance— 
What amounts t.)—FiInTH wv. Hat- 


1140 





made for the payment of a subsistence allow - 
ance to low-paid colliery workers in South 
Wales, &, the parties having failed to agrec 
as to the amount & conditions of payment, 
the matter came before the independent 








PART XII. SECT. 1, SUB-SECT. 2. 





PART XII. SECT. 2, SUB-SECT. 3. 


ga. Licence to bore for ol—Royaliica 
payable undcr—Wheiher recoverable |—- 
Pltf. sought to recover from defts. 
under a certain deed granting oil- 
boring rights a sum reserved by the 
deed by way of rental in the following 
termns : “ Provided further that if after 
the expiration of the said first 5 years 
as aforesaid the co., the prodecessor in 
title of present defts., shall commence 
& regularly & punctually continue to 
pay to the grantors, the predecessors 
n title of pltf., for & in respect of the 
said lands mentioned in the said 
schedule by cqua] monthly payments 
at tho rate of ... then 8 grant or 
licence shall remain in full force & 
effect ’’ :——-Held: the dced amounted 
merely to a qualified Rove of the right» 
conferred, depending for its continuance 
on defts. regularly paying the rentals 
or royalties therein specified, & 
implied no covenant by defts. to keep 
up such payments, which were accord- 
ingly not recoverable.— BLOOMFIELD 


| v. LYBNAR, (1928} N. Z. L. R. 285.— 


Lae 


PART XIV. SECT. 1, SUB-SECT. 2.—-B. 


ri. Deduction for indebtedness on 
account of ed goods— Invalid. }— 
R. v. DoMInton CoAL Co. (1907), 41 
N. S. R. 137.—CAN. 





chairman of the board, & he gave a decision. 
The parties failed to agree as to the inter- 
pretation of the decision, & representative 
workmen then brought an action against 
representative pmpiovers for declarations, 
(a) that on the true construction of the 
decision the subsistence allowance ought to 
be calculated for each shift separately, & 
(6) as to the method of reckoning overtime 
for the purpose of calculating subsistence 
allowance. The judge in chambers, on the 
grounds that the wages agreement incor- 
porating the conciliation agreement amounted 
to a submission to arbitration, & that the 
chairman’s decisions were awards, made an 
order that the action be adjourned & that the 
awards be remitted to the chairman to deal 
with the two questions raised by the plead- 
ings. The Ct. of Appeal set aside the order 
of the judge & granted the declarations 
claimed :—Held: the chairman had decided 
both questions in favour of pltfs. & they were 
entitled to the declarations claimed—-CARDIFF 
COLLIERIES, LTD. v. MEREDITH (1929), 46 
T. L. R. 321, H. L.; affg. S. C. sub nom. 
CHARLES v. CARDIFF COLLIERIES, Irv. (1928), 
44T. L. R. 448, C. A. 


1117a. — — Validity—Fallure to give notice to 


all persons entitled to appoint.|—-(1) A check- 
weigher in a mine appointed by a majority, 
ascertained by ballot, of the persons employed 
in the mine, & paid according to the mineral 
gotten, & acting as such checkweigher, is 
entitled to payment of a proportionate part 
of his wages from all persons so employed 


1182. Add. 


1188. Add. Annotation: 


1190. 


1192. For ‘ 
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& paid, & it is no defence to such claim 
avainst any one of these persons that another 
checkweigher has been appointed, during 
the material period, by ballot, but not by a 
majority as aforesaid, to act as checkweigher 
on his behalf. 

(2) A notice convening a mecting to 
appoint a checkweigher addressed to a part. 
of those entitled to appoint is bad, & the 
appointment of a person chosen by the 
subsequent meeting is invalid.--—Briu. vt. 
BENNETT, (1928) 2 K. B. 200; 97. J. K. B. 
7138; 180 L. 7. 70; 920.1P.1003 44 TOL. 
424; 72 Sol. Jo. 284; 26 L. G. R. 249, DD. . 


1120a. Who entitled to recover --Co-cxistence of 


majority & minority checkwelghers.} Brut. 
v. BENNETT, No. 1117a, ane. 
Anvoladeon: Consd. 


Atkinson, [TH#80) 1K. B. 197, 


Pockney oa. 


1133. Add. Annotation : —Generally, Refd. Pockney 


v. Atkinson (1920), 45 T. L. R. 6380. 


1159. Add. Annotations ;: ~-Mentd. R.v. Md:roonton 


Income Tax Comrs., fx p. Thompson, (1928 ] 
1K. B. 220; R. ev. Newport (Salop) Justices, 
Ee p. Wright, [1929] 2 1. 2B. Al. 
Refd. Hdwards ». Ciwa- 
Colliery Co., James rv. Same, 
Jenkins v. Same (1920), 90 TL. J. KR. Bo” 
tdd. Annotation: fa to (ty) Refde Rev. 
Minister of Health, Aieop. Vatfe. [Issa], 2 
K. BL. Os, 
| ‘* Prohibiting 
Application of 


rend 
order by Secretary of State 
order.*’! 


Part XV.-—Quarries. 


1228. Add. Annotations ; -Refd. Coleshill v. Manchester Corpn., [1928] 1 K. B. 776. 


Montd. Oldharn 


v. Sheffield Corpn. (1927), 136. 1.. ‘I. OSI, 


PART XIV. SECT. 1, SUB-SECT. 9.-—A. 


sp. Statutory defenre- Nature of.)-— 
Observations on the nature of the 
Jiatutccr dsfeecs om™petent to mine- 
owners under Coal Mines Act, 1911 
(ce, 50), 8. 102 (8). ~-PARK vt. WOSONS 
& CLYnpe Coan Co., HAGGrerry v. 
Wrisons & CYLDE CoaL Co., [1928] 
S.C, 121.-- SCOT. 


SUB-SECT. 9. — 


PART XIV. oe id 


sq. Coal Mines dct, Ill, a. 5a — 
Meaning of dangerous maurhinery.)- 
Held: the uuestion whether a part of 
the machinery in a mine was ‘* danger- 
ous ” within Coal Mines Act, 1911, was 
always one of degree, & sect. 55 did 
not apply to machinery which, in 


| 


normal conditions & efreumstances, wan 
not asoures of danger, & which became 
dangerous only fu the extraordinary & 
oxceptional chreamstances of a general 
breakdown. TopRicK ov. HALLIDAY, 


PART XIV. seer 1, SUB-SECT. 9. 
st, Duty to inape ct every part of 
mine in which work is marred: on. j— 
Held: o disused cut through was part 
of a mine, in respect of which Inspection 
was necessary.—-lor p. DELLACA ( teh): 
278. TR.W.S. W. 64; 44 N28. WW. 
39. —AUES. 
PART XIV. SECT. 1, SUB-SECT. 10. 


sw. Penal Act Where no penalty 
imposed -—~Conatruction.} Held: acon- 
travention of the arnendment to sect. | 


114] 


of Coul Mines Regulations Aet, pro- 
bibiting the cmploy mont of Chinamen, 
Was not made an offenes under the Act 
for which any pee in dinpored, & 
the penal Act shotld pot be extended 
beyond the reasonable construction 
which the words used would bear. 
Rov. Librium (1808), Go. CO. RR. 783 
iM. M, Cas, 220, CAN, 


PART XIV. SECT. 2, SUB-SECT. 4. 


fi. - - Mining let of Ontario, 
Rk. S.QO., (014 (ce. 32), 8. 104.) Doyen 


» FOLBEY-O'BRIEN, Lip. (1915), 7 
Oo. W. 780: RO. W.N. 362; 3! 
QO. 1. . 42. CAN. 


f ii. Me wy | HLL v. SENBUIA 
SuPpERIOn SiLpven Minks, Lip. (1915), 
RYO. WN. SOL: 338 0. L. HN. 5575 28 


DL. BR. 25h. CAN. 


Cases 12-——138a. 


12. 


24. 


ENGLISH AND Emrrre Digest SuPPLEMENT. 


MISREPRESENTATION AND FRAUD. 


Part I.—Representations Generally. 


Add. Annotation :—Refd. Re Wait, [1927] 
1 Ch. 606. 


Add. Annotation :—Ags to (1) Refd. Public 


aoe v. Lancaster Duchy, [1927] 1 K. B. 


52. Add. Annotation :—Refd. Blay v. Pollard & 


Morris, [19380] 1 K. B. 628. 


Part Il1—-How Representations may be Made. 


91. Add. Annotation: 


— Mentd. Couper v. Dummett (1930), 70 L, Jo. 394. 


Part I1]—-What Constitutes Misrepresentation. 


113. Add. Annotation :—-Apld. Hands v. Simpson 


Fawcett (1928), 44 T. L. R. 295. 


118. Add. Annolation :—-Refd. Lever Bros., Tid. 


v. Bell (1930), 47 T. LL. R. 47. 


119. Add. Annotation :—As to (2) Refd. Collins ». 


138a. acres, 


me me ie, 


Tre Greyhounds Racecourses (1929), 
141 L. T. 529. 


-)- PH. co. made agreements 
with defts. by which defts. were appointed 
respectively chairman & vice-chairman of 
the N. co. During their tenure of office 
defts. made a secret profit in respect of four 
transactions without the knowledge of either 
Itf. co. or the N. co. Subsequently, owing 

o the amalgamation of the N. co. with a 
third co. defts.’ services became no longer 
necessary, & pltf. co. paid to defts. large 
sums of compensation in purchase of defts.’ 
rights under their service agreements. On 
ascertaining that defts. had entered into 
certain transactions on their own behalf 





pltf. co. brought an action against defts. for 
the rescission of the compensation agree- 
ments & for the return of the compensation 
on the ground (inter alia) of mistake, & the 
jury in effect found that oka were, at the 
date of payment of the compensation, 
entitled to terminate defts.’ services, & that 
pitfs., if they had then known of the trans- 
actions in question, would have dismissed 
defts. without compensation, & that defts., 
honestly, but mistakenly, believed that their 
contracts of service could not be terminated 
without their consent :—Held : the judgment 
could be supported on the ground that as 
defts. were under an obligation, at the time 
of the negotiation of the agrecment for the 
termination of their services. to disclose the 
dealings which were in breach of their con- 
tracts, the agrecment to terminate could be 
avoided by that non-disclosure.—LEVER 
Bros., Lrp. v. BELL (1930), 47 T. L. R. 473 
74 Sol. Jo. 819, C. A. 





PART I. SECT. 2, SUB-SECT. 38. 


19 i. Distinguished from representa- 
tion.] —A collateral promise to do some 
act, though it may effectively induce 
tho promisee to cntor into a contract, 
ja not, properly speaking, a_repre- 


xontation at all.—-LALA Hira La +. 


Munasni JAGATPATI Samar (1928), 
1.L. R. 8 Pat. 2.—-IND. 
PART I. SEOT. 4. 
82 ii, -~-— —-—.]—Since the law is 


piste’ to be equally within the 
nowlodge of both parties to a contract, 
a misroprusentation of law does not 
render a contract voidable by the party 
wulaled thoreby, nniess bere are special 
a vac urs — RULE Pats, L938) 


3D. L. RR. 285 ; (19281 2 W. W.R. 
29 Sask. L. R. 614.-—-CAN. 
32 fil, —— ——.}—A false repre- 


sentation as to a point of pepe will not 
support co action for damages. 

KAVANER t. BOWHEY, 198} 4D.L. R. 
907; [192813 W. W. ~~ CAN. 


PART I. SECT. 6. 


53 i. Hffect—Contents misdescribed— 
re one unable to read. |—J. R. WATKINS 
Co. ». MINER, ee 3D. L. R. 5573 

[1928] S. O. Ik. 414.—CAN. 


53 ii. —-—- Printed contract—-Where 
misleading.|— INTERNATIONAL TRANS- 
PORTATION ASSOCN. coo Liesai Vv. 
CariraL STORAGE OCo., 928) 4 
YD. L. R. 480.— CAN. 


PART I. SECT. 7 


@ {.~——1—LaMB_ vv. WALTERS, 
[1926) App. D. 358.—S. AF. 

g ii. --—.]—-An honest oxpression 
of value, even if erroneous, is not a 
misreprescentation of fact: but a state- 
ment of value which is known to the 
representor not to be the true value 
cent be deemed the expresso of an 

eat opinion. caurca GREW, 
pee) 1D. 23 Alta. L. R 
281; (1927] % " W. Me 811.—CAN. 
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PART III. ad ae ihe 2.— 


123 i. Weta amounting to misrepre- 
seniation.)—-Where although  repre- 
sentations, inducing the making of a 
contract, are true so far as they 
they do not cover the whole tru 
the non-disclosure, whether jole truth, 
or innocent, may, acco: to cir- 
cumstances, 80 relate to the essence 
od the contract as to entitle the repre- 

tee to resciasion.——C 


ANADIAN FARM 
DUPLEMRNT Co, Ste 
i vie be dn 


ALBERTA 
oa 97 7 
FRIGHT v. SCHECK 


v. 
MACHINE CO., LTp, (Alta.), 
871 ; [1927] 2 
(1893), 5) Gr. 254.—CAN. 





PART Ill. SECT, 2, SUB-SECT. 2.— 
A. (b). 


m i, Fiduciary relationship. )— 
i og er ©. THOMPSON oes. 40 
N.S. R. 632. —CAN. 





Vol. XXXV.—Misrepresentation and Fraud. Cases 185—455. 


Part 1V.—Fraudulent and Innocent Misrepresentation. 


185, Add. Annotations :— 1s to (1) Refd. Wark rv. 
Urquhart, Stracey vy. Urquhart, [1930] A. ¢. 
28. As to (2) Refd. Greer v. Downs Supply 
Co., [1927] 2 K. B. 28. Generally, Mentd. 
Horwood v. Statesman Publishing Co. (1929), | 325. 


141 L. T. 54. 


219. Add. Annolation :-——-Refd. Torbay Hotel ‘v. 
Jenkins, {1927} 2 Ch. 225. 

| 254. Add. Annotation :—~Generally, Mentd. H. »v. 

H., [1928] P. 206. 

Add. Annotation :—Refd. Trading Co. L. & 


| J. Hoff v. De Rougemont (1928), 34 Com. 


Yas. 291. 


Part V.—Inducement, Materiality, and Alteration of 


389. 


64; Clark rv. Urquhart, Stracey v. Urquhart, 


[1930] A. C. 28. 


392. Add. Annotation :—Mentd. Horwood v. States- 
Publishing Co. (1929), 98 L. J. K. B. 


seve 


396. Add. Annotation :-—As to (2) Apld. Clark ». | 
Urquhart, Stracey v. Urquhart (1929), 141 


lL. T. 641. 
432. 


434a. 





{1927] A. C. 487. 
445a. 





Add. Annotations :—Mentd. Greer +. Downs | 
Supply Co., (1927, 2 K. B. 28; Horwood »., | 
Statesman Publishing Co. (1929), 141 LL. 'T. ' 
| 
| 


Add. Annotation :- Refd. Collins vr. Associated | 
Gireyhound Racecourses, Ltd., [19380] 1 Ch. tf. 


.]—HUTCHINSON v. MORLEY (1839), 2 
Arn, 2; 7 Scott, 341; 3 Jur. 238, | 
439. Add. Annotation :—Refd. Jake rv. Simmons; 
| 


—-—,.] —PlItf. desired to be 
at the first performance of a play at a theatre. 
He knew that, in consequence of his having | AG r. 
made certain serious & unfounded charges | 


Position. 


on the 


resent 


would be refused. 
ticket through the agency of a 
bought the ticket at the theatre without disx- 
closing that it was for pltf. 
deft., the managing director of the theatre, 
pitf. was refused admission to the theatre 
night in 
damages from deft. for mahciously procuring 
the proprietors of the theatre to break a 
contract for the admismon of pltf. to the 
theatre, alleged to have been made by them 
with pltf. by the sale of the tickot : - Held: 
the non-disclosure of the fact that the ticket, 
was bought for pltf. prevented the sale of the 
ticket from constituting a contract as alleged, 
the identity of pltf. 
stances a muterial clernont in the formation 
of the contract, & the action failed. —Saup 
v. Burr, [1920] 3 K. B. 497; 90 1. J. K. B. 
2389; 1241.7. 413; 36 T. L. R. 762. 
Annotations : - Consd, Dyster +, Randall, 
Apld. Scammcll v. Hurlov, (1920) 1 kh. 
Walktrgate Presa, 
Samo v Curlton (1930), 1142 0 


He therefore obtained a 
friend, who 


By order of 


question. Pltf{. claimed 


heing in the circum- 


(1926) Oh. 932, 
B. 449. Refd. 
HG eine ® Bloountteld, 
dB. 


against some members of the theatre staff, | 455. Add. Annotation :--Refd. James v. British 


an application for a ticket in his own name 


PART IV. SECT. 1, SUB-SECT. 2.— 
B. (a). 


_— Pe ACFAHLANE  v. 


178 
8W. LL. R. 498 


il, e 
Davy (Sask.) (1911), 
—CAN. 


sd. Pleading }—-Where a declara- 
tion alleged that Ba barge ete were 
made by deft. regi d & fraudulently, 
to induce pltf. to act upon them, but 
did not contain any allegation that 
deft. knew the representations 80 made 
by him to be falae :—Held : the declara- 
tion was sufficient.-~McKay v. Camp- 
BELL (1871), 8 N. & R. (2 G. & QO.) 
475.—CAN. 








se. ——.}—The declaration 
alleged that deft. before the ipepernagy J 
of the grievanoe, etc., was @ carrier 
express agent; that pltf. delivered to 
one W. a sum of money tw be handed 
to deft.. to be carried & delivered to 8., 
& that deft. falsely & fraudulently 
represented to pltf. that W. had 
delivered said money to him, whereby 
ltf. was satisfied of the fact, whereas 
n truth it hed not been so delivered, 
but appropriated by W. to his own use ; 
& by reason of such false & fraudulent 
representation W. obtained time to & 
abscond, & pitf. lost said money, 
which he would otherwise have re- 
covered from W. :~——Held: 
necessary to allege that deft. knew the 
representations to be false, the 
fatecty & fraudulently being equivalent 


to knowingly. - Youna  »v. 
(1872), 32 U. C. R. 385. -CAN. 


PART IV. SECT. 1, SUB-SECT. 8.~ A. 
300 iki. -) Kutrorr 2 

PameRTY & Co., Lrp., (1929) Argus 

teat 201, (2929) 8S. BR. (Q) 253. 


PART IV. SECT. 1, SUB-SECT. 8.-—C. 


d {. Conversation urtth third 
party.J—FITZPATRIOK ¥. MICHEL (1928), 
28.5. R. N.S. W. 285; 45 N.8 W. 
Ww, N. 69.—AUS. 


PART V. SECT. 1, SUB-SECT. 1. 


337 v. .}—CANADIAN BANK OF 
COMMERCE v, DISTRICT KEGIATRAR OF 
WINNIPEG, [1929] 4 PD. L. KR. 3888; 2 
WwW. W. HK. 467; 38 Man. L. 275; 
affg., {1928} 3 WwW, WwW. R. 630.- CAN. 


PART V. eect. a aaa iia 6.— 
. (0). 

428 i. Admiasion that inducement not 
relied on.)--S. purchased certain farm- 
ing land from the CU. Co. x. brought 
an action ae the co. & H. its 

di r jointly, claiming 
dama y hin as a result 
of being induced to purchase the land 
by reason of the frandulent representa- 
tions nade to him by the cv. & H. 
The jury returned a verdict in favour 
of 8. In crosa-examination 8. ad- 


1143 


ed 





General Insce., [1927] 2 K. B. S11. 


Vickers ; mitted that he had had experiance ax 


a& dairy former in other parts of the 
State, & that he went over the land fu 
question before pec hanlne it & had 
uNed his awn judgment in what he 
naw Meld = the Jury wore got bound 
10 Interpret the admission made by 
». as being that he had relied ex 
clusively on his own judgment, but 
nught aeeept ft as moantug that he 
applied his own Judgment to the facts 
pee fo him by his own observa- 
fons & by tho information ho derived 
from defte. Sagan v. CLOSER SETTLE- 
MENT, LTD. (1920), 20 8. RN. B. 
199; 46 N. 5. W. W.N. 79. AUS. 


PART V. SECT. 3. 


wf. Representation relating to restric- 
fine rovrnant.k Where & person enp- 
titled to the benefit of a restrictive 
covenant has mado a positive repro 
sentation to another person, that the 
covenant will not be enforced an 
ra dear him, & baa thereby induced 
the other persun to alter his position 
for the worse, so that It would be 
unjust to ask a ct. of equity to compel 
the performance of the covenant by 
injunction, the representation raises an 
equity which debars a claln for equit- 
able relief ln respect of the covenant.— 
GuLATEKR SYDNEY DEVELOPMENT 
AssOUN., LT. uv. RIveTT (1929), 20 
2 RR, Rae W, 356, 46N. 58. W. W. WN. 


Cases 464—748. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part VI._-Who are deemed Parties to the Representation. 


464. Add. Annotation :—Refd. Konskier v. Goodman, [1928] 1 K. B. 421. 


Part Vil_—Remedies for Misrepresentation. 


Sur-sectT. 3.—-INJUNCTION (Vol. XXXV., p. 52). 


‘* Passing off action.|—-See TrapE & 
TRADE Unrons ”’ read ‘‘ Passing off action.]— 


For 


et seq.”’ 


See TrRapr Marks, Vol. XJIII., pp. 264 


509. Add. Annotation :—Refd. Houghton v. Not- 
hard, Lowe & Wills (1927), 44 T. L. R. 76. 


Part IX.—Proceedings for Rescission. 


634. Add. Annotation :— Refd. Iiynn ». 


11930] 2 K. B. 72. 
637. Add. Annotation :—Mentd. 


Civil Servants (Ireland) Compensation, [1929] 


A. C, 243. 


645. Add. Annotation :—As to (8) Refd. Lynn v. 
Bamber, [1930] 2 K. B. 72. 


649, Add. Annotation :—Refd. Public Trustee v. 
Lancaster Duchy, [1927] 1 K. B. 516. 


673. Add. Annotation :—Consd. 


Broadhurst (1930), 70 L. Jo. 


PART VII. SECT. 1. 


468 i. Damages d: rescission ailterna- 
time--Kxrcept as to damages nue to 
partial execution of contract.J—A party 
to a contract entitled to have it 
declared rescinded on the ground of 
fraudulent misrepresentations may, in 
addition to rescibsion, obtain judgment 
for damages for any loss incurred by 
him owing to his partial execntion of 
it. The rule thata purty who has been 
Jod into a contract by fraud cannot 
hoth repudiate the contract & recover 
damages contemplates those damages 
which are given for breach of contract 
& which, therefore, are incompatible 
with repudiation.— HILL v. STEPHRN 
Moron & AHRO Co., LYp., [1929] 3 
D, L. BR. 676; 2 W. W. R. 97: 223 
S. L. KR. 552; revg., (1929) 2D. LL. RR. 
556.- CAN. 


PART VIN. SECT. 1, SUB-SECT, 2.—A. 


531. iv. ——— -———~-.}--IRVING  v. 
ME EeouD (1847), 5 U. GC. RR. 272.— 


631 v. -——--— - —-.}-—ADATR v. TILTON, 
{1928] 4 D. L. R. 183; [1928] 3W. W. RR. 
92.-~CAN. 


PART VIII. SECT. 1, SUB-SECT. 2.— B. 


548 i. General rule—Proof of damage 
nweessary.}—In order to establish a 
eanse of action for deceit, pltf. must not 
only allege but also prove that he 
siffored actual damage in consequence 
of deft.’s false representation.—CaL- 
GARY DERALD, LTp. v. BARNES CORPN., 
11929) 1 Dp. L. HR. 992; 1 W. W. RR. 
428; 24 Alta. I. R. 120; ee {1929} 
1D. RR. 1143 (19265) 3 W. W. RR, 
543.— CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.—A. 


sa. Misrepreseniation as to number 
of sheep— Date of ascertainaug number 
for aasesament of damages.|~-On a 
claim for damages for fraudulent mis- 
tepresentation, it was found that in 
order to induce pltf. te enter into an 
ngreement on Aug. 15, 1928, deft. 


Bamber, 682. 


Add. Annotation :—Refd. Blay vr. Pollard & 


Morris, [1980] 1 K. B. 628. 


Re Transferred 686. 


695. 


Add. Annotation :—Refd. Blay v7. Pollard & 
Morris, [1930] 1 K. B. 628. 


Add. Annotations :—Refd. Hym 


an v. Hyman, 


Hughes v. Hughes (1928), 139 L. T. 416; 


725. 


May v. May (1929), 98 L. J. K. B. 770. 


Add. Annotation :—Refd. Re City Mquitahle 
Fire Insurance C'o. (2), [1980] 2 Ch. 2928. 


739. Add. Annotation :—Mentd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 

Delavenne 748. Add. Annotation :—Refd, Weld v. Petre 
355. (1928), 97 L. J. Ch. 399. 


| fraudulently represented that, in his 
opinion, there were 7,000 ewes of the 
value of 25s. each depasturing on a 
certain property. A muster made ou 
Sept. 18, 1928, showed that there were 
1,050 ewes then on the property :— 
ficld: in assessing the amount of 
damages, Aug. 15 & not Sept. 18 was 
the date on which the number & value 
of the ewes should be ascertained.— 
voncage v. Rrpa@k, [1929} 8S. RN. (Q.) 
y jb. le 


PART VIII. SECT. 1, SUB-SECT. 5. —B. 


572 i. Damage must be natural result 
of representation.)— GOSsk - M11 LERD, 
LTD. v. DEVINE, [1928] 2 D. L. 1. 869 ; 
{1928) S. C, R. 101.~-CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.— C. 


683 ii, -—-.}—BLois ». CITy or 
Hanirax (1921), 54 N.S. R. 207; 56 
D. L. R. 239.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 5.— D. 


588 viii. —}-In an actlon for 
dainages for deceit, 1 ero alleged false 
representations b eft. in regard to 
land in B.C. which doft. had conveyed 
to pt in exchange for land in A. .— 
Held: deft. made no knowingly false 
represcntations as to the situation of 
the western boundary of the land, or 
as to the amownt of timber upon the 
land; but deft. did represent to pitf. 
that there were two springs upon 
the land, which was not the truth, as 
he knew, & that this misrepresentation 
was material, was relied upon by pitf., 
& constituted fraud & deceit which 
rondered deft. hable in damages. The 
true measnre of damages was the 
difference between the value of the 
land, without the springs & its value 
assuming the springs to be on 1¢ as 
represonted.— PERRY v. Downs (1013), 
ray L. R. 407; 11 D. L. RR. 670.-- 


593 1. Date of ascertainment of value 
—Date of pee. HaRDMAN ¢t. 
McLeop (1926), 26 S. R. N. 3S. W. 
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578; 43 N.S. W. W. N. 194.—AUS. 


PART IX. SECT. 1, SUB-SECT. 2.—B. 
639 fi. — — —.}— Where o party 
to a contract seeks to vitiate it for 
fraud he 1s under the burden of pleading 
& establishing facts sufficient for that 
puree: The burden of proof cannot 
e shifted until he has established a 
prind facie case.—LASBY uv. JOHNSON 
& SIGMET, [1928] 4 D. L. R. 956: [1928] 
3 W. W. R. 447. CAN. 


PART IX. SECT. 1, SUB-SECT. 2.- C. 


642 iv. —-—.]-——-WHEELER v. ATKIN- 
SON (1926), 28 W. A. L. R. 12.— AUS. 


PART IX. SECT. 2, SUB-SECT. 1. 

7038 v. —-—-.)}—CANADIAN CRLDIT 
Mrn'’s Trusr Ass'’N © BUNGALOW 
ConsctRUCLIION Co., [1928] 2 1. LL. WR. 
54.— CAN, 


PART IX. SECT. 2, SUB-SECT. 4.— A. 
708 i. When ordered.\-- Hiss 0. Ross 
oe (1912), 22 W. L. KR. 7423 3 
roW. R, 2515 8 D. L. R. 798.—CAN. 


PART IX. SECT. 2, SUB-SECT. 5.-——C. 

722 i. General rule.] -—- KLEYNHAUB 
BROTHERS vv. WESSELS’ TRUSTEE, 
[1927] App. D. 271.—S. AF. 


PART IX. SECT. 3, SUB-SECT. 6. 


742 ii. ———.]—-CARRIQUE v. CATTS 
(1914), 70. W. N. 500; 320. L. KR. 
548.—CAN. 


PART IX. SECT. 3, SUB-SECT. 9. 


757 vii. ——— .}—In proceedings 
for curial rescission of a contract to 
take shares, the sharcholder’s claim 
for rescission may be barred by laches 
or delay on the ground that equity will 
not lend its aid to those who sleep on 

rights.—-e_ Loucks, LTP. (SER- 





tneir 
PELL’s Cask), [1928] V. L. R. 466 
1928) Argus L. R. 288.—AUS. 


787 viii ——— --—~.}-CAHILI t. 
CAN. 


Vol. XXXV.—Misrepresentation and Fraud. Cases 774—788. 


Part X.—-Misrepresentation as a Defence. 


774. Add. Annotation :— Refd. Re Wait. [1927] 1 Ch. 606. 


Part Xl—Effect of Fraud on Innocent Parties. 


782. Add. Annotation: Refd. Re Vovds Bank, 783. .1dd. trnolation :-—Mentd. Re Stanton, Hoge 
Ltd., Bomze 7. Bomze (1930), 47 T. b. RL 38. tu. Maule (1927), 44 Te. a. R. VS, 


- the false & fraudulent misrepresenta- (| WILKINSON, [1928] 8. C. 383. - SCOT, 
PART X. SECT. 3, SUB-SECT. 1. | tions of the scller:- Held: the pur- 

773 ii. -}—A doctor sold chaser’s claim of damages, being | 
his practice for £500. Tho purchaser | illiquid, & based not upon the contract | 
paid two instalments of the price, but, . of sale but upon delict, could not con- | ri. So PO Rur.cpan v. ANPRRION 
when sued for the balance of the price, stitute a relevant defence to the action, | (I9i4), 27 Wed. RL 74: aff. (t8t5), 
he stated in defence that he had been | & could not be dealt with asa counter- 2S We. dA. Re 8885 20 Db. Rae: 
induced to enter into the contract hy ( elaim in that action. Saareor 2t Man. bE. Re. t03. CAN. 





PART Xl. 
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Cases §—94. 


27. 


31. 


34. 


36a. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


MISTAKE. 
Part !.--Nature of Mistake. 


5. Add. Annotation :—Mentd. Tredegar v. Harwood (1928), 97 L. J. Oh. 392. 


Part Il.—Mistake of Law. 


Add. Annotations :—As to (2) Consd. Lever 
Bros., Ltd. v. Bell (1930), 47 T. L. R. 47; 
Robert A. Munro & Co. v. Meyer, [1930] 2 
K. B. 312. 


Add. Annotation :--Refd. Blay v. Pollard & 
Morris, [1930] L K. B. 628, 


Add. Citation :—~previnus proceedings, sib nom. 
AINSWORTH v. WILDING, [1596] 1 Ch. 673. 


Add. Annotation :—Generally, Refd. Kinch »v. 
Walcott, [1929] A. C. 482. 


Payment of tax.|- The suppliant co. 


paid betting duty under Finance Act, 1926 
(c. 22), s. 15, in respect of a totalisator, & 
afterwards the House of Lords, in a precisely 
similar case, held that betting duty was not 
payable. The suppliant co. then presented 
a petition of right clai the return of the 
amount of the duty on the ground that it 
had been paid under a mistake of fact :— 
Held: the suppliants’ mistake as to their 
liability to the duty was a mistake of law & 
not of fact, & therefore they could not 


‘recover. NATIONAL PARI-MUTUFRL ASSOCN., 


Tap. v. R. (1930), 47 T. La. BR. 110, C. A. 


Part IIl—Mistake of Fact. 


58a. --——.] - Pltf. co. made agreements with defts. 


by which defts. were appointed respectively 
chairman & vice-chairman of the N. co. 
During their tenure of office defts. made a 
secret profit in respect of four transactions 
without the knowledge of cither pltf. co. or 





64, 


recover the money paid thereunder.—-LEVER 


Bros., Lirp. v. KELL (1930), 47 T. LL. Re. 47; 
74 Sol. Jo. 819, C. A. 
Add. Citations :—96 I... J. K. B. 621; 137 


L. T. 288; 438 
16, H. L. 


T. L. R. 417; 33 Com. Cas. 


the N. co. Subsequently, owing to the erg ae 

amalgamation of the N. co. with a third co. 65. af mt seat oon} 2 ay Fy ia ue owns 

defts.’ services became no longer necessary. BRE oe aap ces 

& pltf. co. paid to defts. large sums of com- 86. Add. Annotation :—Consd. Greer v. Downs 

pensation in purchase of defts.’ rights under Supply Co., [1927] 2 K. B. 28. 

their service agreements. On ascertaining 71. Add. Annotation :—Refd. Lake v. Simmons, 

that defts. had entered into certain trans- [1927] A. ©. 487. 

actions on thcir own behalf pltf. co. brought 79° 4gg.’ Annotation -—Refd. Greer v. Downs 

an action against defts. for the rescission of : Su 5] Co [1927] 9K B. 28 . 

the compensation agreements & for the ia aaa Heras 

return of the compensation on the ground 75. After this case add ‘' Sce, also, MISREPRE- 

(inter alia) of mistake, & the jury in effect SENTATION & Fraup, No. 445a. 

found that pltf. co. were, at the date of the 85. .{dd. Annotation :—+As to (2) Refd. Blay r. 

 elbaratan ¢ ae paleie, Poona sage Sear “t Pollard & Morris, [1980] 1 K. B. 628. 

erminate defts.’ services, iat, pltfs., i nee 

they had then known of the transactions in 86. 1920) 1 On 4Gr :-—Refd. Chaney v. Maclow, 

question, would bave dismissed defts. without RS : 

compensation -—Held : as both parties were 87. Add. Citations :—96 L. J. Ch. 38 > 136 L. T. 

under the erroneous impression that defts.’ 235. 

rights could be got rid of only by payment of 94 Add. Annotations :—Apld. Kennedy v. 

compensation pltfs. were entitled to have the Thomassen, [1929] 1 Ch. 426. Refd. Lever 

compensation agreements rescinded & to Bros., Ltd. v. Bell (1930), 47 T. L. R. 47. 
PART H, ECT. ©, SUB-SRCT: 1.) Fane, Atsgor mp at OO BAR | tae gta bounty ihe, bl 
a1 v. .-Held : even if the | 3°W. W. R. 593,— GAN. " that is, it must be founded on informa: 


money had been paid under a ee 


of law, it could not be recovered b 


--CAULFIBLD 1, ARNOL 


1D. 1L. Kh. 298; 34 B.C. R. 898.—CAN sa. Ignorance of rights 
11° svi, ——.J- Where a Hocnce fee is mured questions of lad 
demanded by a municipality under a | of tiles -* Belicf.”’"\--In 


Gaim of right, 
imposition, & the person of whom it is 
demanded knows that it is demanded 


onl 


& chooses to 
than contest it, the payment is regarded 


(No. a) 11898) 


without fraud or 


by reason of a certain bye-law, 
feld to the demand rather 
own” imply a 


PART II. SECT. 2, SUB-SECT. 2. 


which provides for the relief of a 
person who makes | 
ments on the agree of another under the 
belief that it is hia own, the words 
“under the belief that the land ia ae 


stake 
sutiiciency Le title & not a Wistako 


tion or assurances such as would guide 
an ordinarily careful & competent man, 
& not predicted merely on the absence 


endent on | of information or inqui especially 
ech Mastake where inquiry is cuggostod Ly the the aavure 
: ace. R. 603, | of the circum 


StaAnOOS. 
McKENzIn, (1928] 3 Ww. we. oe 233. — 
improve- CAN. 


PART I. SECT. 2, SUB-SECT. 8. 


a Intention or pa 
ia (A 


us a voluntary one & the money UsTRALIA) , LTD. 
cannot be recovered back even if the | regarding the boundaries of his own NG SING (1928) 288. R. N. 3. W. 
bye-law waa ultra vires.—CoLwoop | land; &, even if the rule covers mis- S. W. W. N. 60.—AUS. 
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a 


95. 


100. 


101, 


After this case 
No. 3081a. a 
Add. Annotations ran Lever Bros., 
Ltd. ». Bell (1930), 47 T R. 47. Refd. 
Robert A. Munro & (Co. ’. ee [1930] 2 
K. B. 312. 

Add. Annotations :~-Refd. Lever Bros., Ltd. 
v. Bell (1980), 47 T. I. R. 47; Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 
Add. Annotation :-——Refd. Lever Bros., Ltd. 
v, Bell (1930), 47 T. L. R. 47. 


add ‘‘ See, also, CONTRACT, 


157. .idd. 


Vol. XXXV.—Mistake. Cases 94-308, 


125. Add. Annotations :—As to (1) Consd. Blay v. 


Pollard & Morris, [1930] 1 K. B. 628. As to 
(3) Apld. London Holeproof Hosiery Co. v. 
Padmore (1928), 44 T. L. R. 499. 

idd. Annotation :--Consd. Lever Bros., Ltd. 
v. Bell (1980), 47 T. L. R. 47. 

Annotation :--—Refd. Lawrence v. Cassel, 
{1980] 2 IK. B. &3. 


178. Add, Annotation :—Gencrally, Refd. Home & 


Colonial Insce. v. London Guarantee & 
Accident Co. (1928), 46 T. L. R. 134. 


Part IV.- Mistake in Expression of Intention and Relief 
Therefor. 


208a. 


21 6. 
244. 


-}~P. & M., who had been partners as 
garage roprietors, agreed to dissolve the 
partnership as from Mar. 4, 1929, on the 
terms, as was found, that M. should take over 
all liabilities of the firm incurred aftor 
Mar. 4. P. informed his father, who was a 
solr., of the dissolution of the partnership, & 
the father prepared a written agreement to 
carry it out. By this document M. was 
made liable to indemnify P. in respect of all 
rent due before Mar. 4. This agreement. ube 
handed to M., who was asked to read it, 





he looked through it & signed it, aleiacal | 


he said he could not understand it. On a 
claim by P. to be indemnified in accordance 
with the written agreement in respect of rent. 
accrued due befure Mar. 4, M. pleaded that 
he signed the agreement under the belief 
that it embodied the oral agreement of 
Mar. 4, that it was drawn up under a mutual | 
mistake of fact, & that the only agreement 
arrived at was that M. should indemnify LV. | 
to the extent agreed upon orally. Fraud | 
was not pleaded, nor was rectification claimed | 
in the pleadings. At the trial the judge | 
found that M. signed the agreement handed | 


to him with practically no consideration of 
its terms, & that as a stipulation had been 
inserted therein which he had not orally 
agreed to, that term could not be relied upon, 
&, accordingly, that the written agreement, 
must be rectified to make it conform to the 
oral agreement. P. appealed : —Held: (1) as 
M. knew that the agreement which he signed 
was an agreoment for the dissolution of the 
partnership between him & P., it was not 
open to him. in the absence of fraud) or 
misrepresentation by P. as to the legal effect 
of the document, to rely on the plea of non 
est faction merely beeruse if he had carefully 
read & understood the document he would 
have objected to one of its terms as not in 
accordance with the oral agreement; (2) in 
the absence of any allegation of fraud or 
conduct amounting to fraud, & in the absence 
of any claim for rectification, it waa not open 
to the judge to rectify the written agree- 
ment ; (3) there was no evidence of mutual 
mistake,- -BLAY 7 POLLARD & Morris, 
{1980} LK. B. 628; 00. J. KB. 421; 148 
L. T9253 74 Sol. Jo. 284, (. A. 


Part V.—Relief in Cases of Mistake. 


add. Annotation: Dbtd. Lever Bros. Ltd. 


». Bell (1930), 47 'T. LR. 47. 
Add. Annotation: -Refd. Rubert A. 
9. vu. Meyer, [1940] 2K. K. 312. 


Munro & 





300a. 


298. Add. Annotation ;: ~ Refd. Eagle Star & British 


Dominions Insce. v. Reiner (1027), 48 T. LR. 
259. 

— J Bruay v. PoLnarp & Morris, No. 
204%a, ante. 


249. Add. Annotation :—As to (1) Refd. Public | 
Trustee v. Lancaster Duchy, [1927] 1 K. B. | 308. Add. Annotation : 


516. 


= — — 


ees Ill. SECT. 2, SUB-SECT. 7. 
eR EGA v. RITCHIE (1906), 


Gent "365, 
PART III. poi 2, SUB-SECT. 8. —C. 
sb. Assignment of judgment.)—The 


assignment specifically ene two 
judgments, Beth the judgment in question 
was a third judgment owned: by the 
or :—Hidd: since at the time 
of the assignment the aesignee did not 
have said third judgment in mind at 
all & it was not mentioned, there was 
no consensus ad i with res 
&, therefore, the assignmen 
cover Me ai bouge the 
willing to it, & believed he bile 
assigning it —RyYGUs v. ZAWITKOWSEKI 
& Roe. {1928 1 Dp. L. R. 521; ios 
a R. 332 ; 22 Sask. L. R. 305.- 


~As to (2) Refd. Blay v. 
. B. 628. 


Pollard & MpERS [1930} 1K 


ene 


| PART nL. SECT. 2, SUB-SECT. 9.-—-C. 


PART V. se i ee 2.— 


i. - .}—STINSON v. MOORE 
282 iii. Revad. on other unds, 
! (1863), 10 0 Gr. | 94.- -CAN, (1919) 3 W. W. HR. 480; 48 DD. L. kt. 
PART IV. SECT. 1, SUB-SECT. ‘.—A. -—~ .J-~SAMBON  v. 


yo 
Bort, usa?) Ne 2%. Li. R.119.~-N.Z. 
af. Heasonablencas of mistake.)— 
Held; not a question in see 
TSUOBA COLLIERY (NATAL), LTp. 
TSROBA COAL SynocaTe, LN. (1920), 
47 N. L. R. 526.—-8, AF. 


PART V. SECT. 3, SUB-SECT. 2. — 
A. (b). 


192 if. ~.}--MA8STER v. PHIPPS 


(1855), 5 Gr. 253,——-CAN. 


PART V. SECT. 2, SUB-SECT. 1. 


| 
i 
{ 
| 
j 
! | 
216 fi. —— Mistaken belief that , 
| hice v. Maroae, 19ST) At 4 fs | 
ia Onus of : . 
of | 554.—8. AF. ce ey 
i 300 ——,J—COTTINGHAM 
{ | fee (1857), é Gr. 180.—-CAN. 
300 {i1. ————- Uniexs induced by other 
| party. —Ite GOLD MEDAL FURN. Mro. 
| Co., Exe p. ScrTites & Co. (Ont.), 


PART V. SECT, 3, SUB-SECT. 1.— 
MAHON v. MCLEAN 
(1867), 13 13 Gr, iF. B6L.—OAN. 


Cases 414a—577. 





41 4a. 
L. T. O. 8. 40, C. A. 


Annotation :—Mentd. Musgrove v. Smith (1856), 24 L. J. Ch. 
439. 


ENGLISH AND EMPIRE DiaEest SUPPLEMENT. 


——,]— Smrru v. PAWSON (1855), 25 420. Add. Annotation :—Expld. Re Mason (1928), 


97 LL. J. Ch. 321. 


Part VI—Recovery of Money Paid under Mistake. 


458. Add. Annolation :—Apld. Home & Colonial 
Insce. v. London Guarantee & Accident Co. 
(1928), 45 T. L. R. 134. 

463. Add. Annotations : —Refd. Re Regent Finance 
& Guarantee Corpn., Ltd. (1930), 69 L. Jo. 
283. Mentd. Re Harrington Motor Co., Ex p. 
Chaplin, [1928] Ch. 105. 

464a. Mistake must have been cause of payment.] — 
Where an action was brought for money 
paid under a mistake of fact, & pltf.’s evidence 
showed that if he had known of the fact, 
his ignorance of the law would still have led 
him to pay :—Held: as knowledge of the 


Co., Ltp. v. LONDON GUARANTEE & ACCIDENT 
Co., Lrp. (1928), 45 T. L. RK. 184; 73 Sol. Jo. 
60; 34 Com. Cas. 163. 
Annotation :—-Mentd. Re Home & Colonial Tnsee. Co. (1929). 
45 T. L. kK. 658. 


470. Add. Annotation :-—~-Mentd. Lloyds Bank »v. 
Chartered Bank of India, Australia & China 
(1928), 97 L. J. K. B. 609. 

487. Add. Annotation : —As to (2) Apld. Home & 
Colonial Insce. v. Jiondon Guarantee & 
Accident Co. (1928), 45 I’. L. R. 134. 

511. Add. Annotations : —Consd. He Mason (1928), 


97 L. J. Ch. 321. Refd. Marconi’s Wireless 
Telegraph Co. v. Newman, [1930] 2 K. B. 292. 


Add. Annotations :—As to (1) Refd. Marconi’s 
Wireless Telegraph Co. v. Newman [1980] 
2 K. B. 292. As to (2) Distd. Reckitt 
v. Barnett, Pembroke & Slater (1927), 44 
T. L. R. 68. Generally, Refd. Home & 
Colonial Insce. v. London Guarantee & Acci- 
dent Co. (1928), 45 T. L. R. 134. Mentd. 
British & North European Bank v. Zalzstein, 
[1927])2 K. B. 92. 

536. Add. Annotation :—-Consd. Re Mason (1928), 
97 L. J. Ch. 321. 


587. Add. Annotation :—Refd. British & North 
European Bank v. Zalzstein, [1927] 2 K. B. 


533. 


540. Add. Citations :--{[1927] 2 K. B. 92; 96 
L. J. K. B. 539; 137 L. T. 127; 43 T. L. R. 


299. 

Add. Citations :--137 Ju. T. 
M. 1. C. 305. 

Add. Annotation: —Expld. rat gitoee . 
Bamberger (1928), 97 L. J. K. B. 4 

Add. Annotation :— Refd. Re ea Finance 
& spuaraniee Corpn., Ltd. (1930), 69 L. Jo. 
288, 


562. 533; 17 Asp. 


577. 


[1927] 2D. L. 8.323; 8C. B. R.169.— 
CAN. 


PART V. SECT. 4, SUB-SECT. 1.— 
B. (a). 


363 ili, —-— -- -.J- Evon in a 
common-law action on a written con- 
no the defence of mutual mistake 

be raised, & parol evidence 
admitted to support it, although deft. 
does not claim rectification or resecis- 
sion of the contract. -CLARK  v. 
APPLEBY, [1928] 2D. L. R. 95; {1029} 
1 W. W. R. 784.—CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 


456 v. --—-—.}-MAXWELL K. J., 
Lyp. v. BANK OF Nova Scotia, [£920 
LD. bE. RK. 816; 638 O. T. RB. 325, 2tNSY 
}1928)4D.1L. kh. 490; 62 O. L. i. §60. 

CAN. 


sg. Lrtent of onus of prvof.] —In order 
to succeed in an action to recover back 
money paid under a mistake of fact 
plif. rust prove, not only the mistake 
of fact which induced him to part 
with the money, but also that under 
the particular circu;nstunces the law 
is able to impute to deft. the fiction 
of a promise to repay it. The con- 
ditigns under which the law will 
impute such a promise cannot, it 
scems, be reduced to a common 
forinula.— GARDEN RIVER KURAL 
MUNIOIPALITY 2, MONTREUIL, [1928] 
3W.W.R. 2% ferry (1929] 2D... 
1965 3 W.W. 4865 5 23 SLT. AR 43h. 


PART VI. SECT. 2, SUB-SECT. 2. 

475 xix. --—— Ter Monrt- 
GAGE ASSOCN, v. it., [1917] 1 W. W. RR. 
iba Sash. L. R. 30: 33 DL. RR. 
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PART VI. SECT. 2, SUB-SECT. 5. 


488 iv. - .)J-~Money honestly 
paid under @ mistake of fact cun be 
recovered back even though the person 
paying it did not avail himself of the 
means of knowledge which he pos- 
sessed.—S1. LRosk RURAL Muonici- 
PALITY v Koya BANK OF CANADA, 
[19238] 1 W. WwW. R. 663.—-OAN, 


ee VI. SECT. 3, SUB-SECT. 1. 


t i. ——.|— FISHER v. LUKE, [1926] 
V.L. R. 190; 47 A. L. 'T. 165.-—AUS, 
662 i. Effect of change in understand- 
ing of lauw—Subsequent declaration of law 
ty court.J—Moncy voluntarily paid at 
a time when the law is iu favour of the 
payee cannot be recovered, if a subse- 
quent judicial decision reverses the 
fomner understanding of the law.—- 
JULIAN Ut. Der lee (MAYOR, ETC.), 
(1927) N. Z l. HN. 453. NZ. 


Vol. XXXV.— Cases 8—224. 


MONEY AND MONEY-LENDING. 
Part 1._—Money. 


8. Add. Annotations :—Retfd. Anchor Donaldson ' 
v. Crossland, {1929} A. C. 297; Marconi's | 10. Add. Annotation : —Refd. Re Wait, (1927) 1 
Wireless Telegraph Co. v. Newman, [1930] 2 | Ch. 606. 
K. B. 292. 
Part Il—-Currency and Rate of Exchange. 
12. Add. Annotation :-~As to (1) Refd. Buerger r. there. He informed applts. that his life was 
New York Life Assce. (1927), 06 L. J. K. B. in danger in Constantinople from the Turkish 
930. authorities, & asked to be transferred to a 
47: “After tiie Gase@'hdd= = branch outside Turkey. That being refused 
Money payable abroad on demand in foreign he fled from Constantinople. He was dis- 
currency- -Refusal to pay Whether remedy missed without notice, & brought an action 
in debt or damages.]— Sec RicHARDSON ¢. for wrongful dismissal :— Meld: conversion 
RICHARDSON, BANKERS, No. 27a, ante. into sterling of ao damages in Ses 
: ‘ currency in respect of resp.’s pension under 
52. Add. Annotation :—Refd. Richardson 1. the contract should be at fhe ate of exchange 


Richardson, [1927] P. 228. 


52a. -——.]—Resp., an Armenian & a Turkish 
subject, was in the permanent employment o1 
appit. bank. In 1922, while employed at | 
their Smyrna branch, he was sent on business | 63. 
of the bank to the head office at Constanti- 
nople, & was given temporary employment | 


Part Ill. 


101a. -- -.J— SWEETLAND 3». Sumi (1883), 1 
Cr. & M. 585; 3 Tyr. 491; 2). J. Ex. 190 
149 E.R. 532, 


114 Add. Annotation: 
Brunswick Jtlectrical 


at the date of his dismissal, not at the date 
of the judgment.— OrroMan BANK _ v. 
CHAKARIAN, [1930] ALC. 2775 00 f. J. PC, 
OG. 

Add. Citations :--96 I. J. 
I. T. 431, 


K. B. 930; 137 


-—Interest. 


(125. Add. Annofahions; Apprvd. Maine & Now 
Brunswick Electrical Power Co. oe. Lart, 
[1020], A. (. OSE. Refd. Shell Mex, Ltd. 

Klton Cop Dyeing Cy., TAd. (1928), 41 Com, 


New 
: Cas. 30. 


Hart, 


--Folld. Maine «A 
Power Co. r. 


[1929] A. C. 631. | 145. Add. Annotation : --Mentd. Lala Indar Prasad 

119. Add. Armnofation:- Refd. Ciraigola Mecthyr up Lala Jagmohan Dap (3927), 43 T. LL. BR. 
Co. v. Swansea Corpn., [1028] Ch. 3l. 036. 

123. dd. Annotations: -Refd. Maine & New 9219. Add. Annotation: Refd. Weld v. Petre 
Bruuswick Wiectrical Power Co. rr. Jlart, (1928), 97 I J. Ch. 309, 
[1929] A. CY 6835) Simpson v. Manrice’s | ae 
Kixors. (1929), 45 ‘T. J. A. 582. 224. Add. Citation :-- 31361... 114. 

PART Il. SECT. 2, SUB-SECT. 1. Cout. Dig. 7248. CAN. se. Uneler Jatercet det.) The provesa 


sa. ‘‘ Gold” bond rssuc by Toronto 
company—Llolder of antcrest: coupons 
resident in Belgium —Currency of pay- 


ment.] ~DERWA v. Bro pL JANEIRO 
Tramway, Licgar & Power = Co., 
(1928) 4 DL. R. 512; 620. 1° 


669.---CAN. 


PART II. SECT. 3, SUB-SECT. 1. 


sb. [Winding-up of soa hsoday H 
Payment to assignee of partner -~ kate 
at date of realisation of aasels.)- As 

ards the rate of conversion of 
dollars into British Indian currency, 
to which the assignee was entitled, the 
rate prevailing at the date on which 
the windlog-up of the partnership was 
completed & the assets were realised 
is the proper rate to be allowed to the 
assignee.—VEERAPPA CHETTY v. Mu 
THIAD CHETTY (1929), 1. L. R. 52 Mad. 
509. — IND. 


PART Il. SECT. 2, SUB-SECT. 1. -—A. 
n. Revad., 64 8S. C. R. 396. 


PART III. SECT. 2, SUB-SECT. 1. —B. 
95 vi, ——.}—DUNN v. R. (1901), 1 


t 
| 


PART IIl. SECT. 2, SUB-SECT. 2. -4. 


117 v. -] -Whep an instrament 
provides for future payments, but the 
tirmae for puyment, & the amount, ff 
any, payable, both depend upon con- 
tingent events, there 1s not ‘a sum 
certain payable by a written Instru 
ent at a certain time’ so as to 
enable interest to be allowed uader 
sect. 24, sub-sect. 1, of the New 
Brunswick Jud. Act, 1909, the language 
of which is not distinguishable from 
that In the English Civil Procedure 
Act, 1833, 6. 28 MaInkE & NEw 
BRUNSWICK ELEcrricaL POWER (Cy. 
v. Harr, (1929) A. C. 631. ~CAN. 


PART III. SECT. 2, SUB-SECT. 2.~—C. 
fi. ——.)~THer CUSTODIAN 


BiceneErR, [1927] 3 D. L. RR. 40; 
[1927] 8. C. R. 420.--CAN. 
sd. Under Crown Suis Act, 1898 


uble by Crown}. 9. MeNeits [1921) 
e » Us Cs EI 43 

A. C. 380; 96 L. J. P. C. 415 136 

L. ‘I’. 646.—AUB. 
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to the Interest Act, s. 1, only enables 
the ct, to award interest in all cases 
where tt was payable iu law before the 
Act, & the cts. in India, following the 
practice of the BKnglish cts., did not, 
prior to the Indian Act, award Intorest 
in the case of ordinary debta, but did 
sO only in certuin special cases.- 

NANCHAPPA GOUNDAN 6. [TTICHEATUAIA 
frei oT (1920), 1. ta. It. 63 Mad. 
7) oo . 


PART III. SECT. 2, SUB-SECT. 3. 
ak, Money obtained by — threat.) 

FuURPHY v. Nixon (1925), 37 CO. 1. 

16L; 263. R.N. 8. W. 380.—AUB. 


sl. Jérsrisaion of contract & return 
of purchascanoney.| Where the ct. 
Kives & purely equitable relief ag in the 
cose of reselssion of a contract & repay- 
tent of the money paid by the pur- 
chueer, the moneys wil carry interest 
from the date of the payment util 
the date of repayment, whenever 
Iepayment takes place, bat will not 
carry interest an 4 judgment. -- 
SKINNER ®0. JAMES SYFPHONIO VISIBLE 
MEASURES, Lrp. (1927), 28 8S. R. 
N. Ss. Ww. 20.—A UB. 


A. 


Cases 248—353a. 


255. 


286. 


294. 
301. 
302. 


303. 
304. 
316. 


343. 


345. 


346, 


Weld v. 
(1928), 97 L. J. Oh. 399. 


ENGLISH AND Empire Diaest SUPPLEMENT. 
Petre 257. Add. Annotation :—Refd. Re Mansel, Smith 


v. Mansel, [1930] 21 Ch. 352. 


Add. Annotation : —Refd. Re Mansel, Smith 260. Add. Annotation :—Refd. Re Mansel, Smith 


v. Mansel, [1930] 1 Ch. 352. 


v. Mansel, [1980] 1 Ch. 352. 


Part 1V.—Money-Lending. 


Add. Annotations :—Generally, Refd. Glaskie 
v. Watkins, [1927] 2 K. B. 181. Mentd. Re 
Debtor (No. 229 of 1927), [1927] 2 Ch. 867. 
Add. Annotation :—Generally, Mentd. Re 
Debtor (No. 229 of 1927), [1927] 2 Ch. 367. 
Add. Annotation :—Mentd. Re Debtor (No. 
229 of 1927), [1927] 2 Ch. 367. 

Add. Annotations :—Refd. Glaskie v. Watkins, 
{[1927] 2 K. B. 181. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 

Add. Annotation :—Consd. Re Mason (1928); 
97 L. J. Ch. 321. 

Add. Annotation :—Consd. Pirie v. Richard 
son, {[1927]1 K. B. 448. 

Add. Annotation :—Refd. Merz v. South 
wee Equitable Money Soc., {1927} 2 K. B. 
Add. Annotation :—Refd. Merz v. South 
Wales Equitable Money Soc., [1927] 2 K. B. 


Add. Annotation :—Refd. Merz v. South 
wWeles Equitable Money Soc., (1927] 2 K. B. 
Add. Annotation :—As to (1) Refd. Merz v. 
South Wales Equitable Money Soc., [1927] 
2 K. B. 366. 


346a. ———- Company registered as saa Maa 





Security payable to Apel tA Re gc t. society 
became incorporated as a limited co. & began 
to carry on business as money-lenders & were 
registered as such, & they made an advance 
to pltfs., who signed a promissory note 
agreeing to pay the amount to the secretary 
of deft. society, which was mentioned by 
name in the note as the society of which he 
was secretary. In an action for a declara- 
tion that the transaction was void, on the 
ground that defts. had taken a security in a 
name other than their registered name, 
contrary to Money-lenders Act, 1900 (c. 51), 
s. 2 (1) (c):—Held: as no one could sue on 


the note except the secretary, the security 
had been taken in a name other than defts.’ 
registered name, & pltfs. were entitled to 
the declaration claimed.—MERz v. SouTH 
WALES EQUITABLE Money Society, L‘tp., 
[1927|2 K. B. 866; 96L. J. K. B. 1020; 187 
L. T. 626; 43 T. L. R. 466, C. A. 


SUB-SECT. 5.—-RESTRICTIONS ON CONTRACTS, 


See Money-lenders Act, 1927 (c. 21), as. 6, 8. 


3538a. Note or memorandum signed by borrower— 


Contract contemplating security—Whether 
contract must set out terms of security.|— 
Money-lenders brought an action against a 
borrower to recover sums of £200, £100, & 
£100 lent by them to the borrower & alleged 
to be dué upon three promissory notes pay- 
able at a specified address, the first in fous, 
teen monthly instalments with interest at 
60 per cent. per annum, & the others in three 
months after their respective dates with 
interest at 80 per cent. per annum until pay- 
ment. If default were made the whole 
unpaid principal & interest thereon became 
due & was to carry interest in the case of 
the first sum at 60 per cent. per annum & 
in the case of the other two sums at 80 per 
cent. per annum from the date of default 
until payment. In intended compliance 
with Moneylenders Act, 1927 (c. 21), s. 6, in 
each case before the money was lent there 
was nade & signed by the borrower a note or 
memorandum of the contract stating that 
the sum referred to therein was advanced on 
the security of a promissory note, but not 
stating where repayment of the sum was to 
be made. Copies of the notes or memoranda 
were duly delivered to the borrower :— 
Held: (1) the note or memorandum in each 
case was sufficient. The ct., without deciding 
the point, inclined to the view that the 
terms of a security given for repayment of a 





PART III. SECT. 6, SUB-SECT. 1. 


261 v. ——.}--CLYDHE NAVIGATION 
TRUSTEES v. KELVIN SHIPPING Co., 
Lip., [1927] S. C. 622.—8COT, 


sm. Rule in India.}—In India com- 
pound interest is common, & often 
may be necessary & propar upon a 
borrowing for necessity. —SUNDER 
MULL wv. SaTYA KINKER SAHANA 
(1927), L. R. 55 Ind. App. 85.—IND. 


PART IV. SEOT. 1, SUB-SECT. 1.—A. 


282 i. Question of fact.}—In each case 
it ia a question of fact whether a person 
is carrying on the business of moncy- 
lending. RR v. LoUIWON, 11923) 
N. aa a kh. 154,—N.Z. 


that deft. is gat bee on business as a 
money-lender, discharges the primé 
facie onus resting on bim upon proof 
merely of a series of loan transactions 
by . of a volume & frequency 
sufficient. to indicate the existence of a 
money-lending business ; but if further 


evidence is adduced which explains 
tho real nature of those transactions & 
the circumstances surrounding their 
creation, it then becomes a question 
of fact upon a consideration of the 
whole of the evidence whether the 
existence of a business of money- 
lending has been affirmatively estab- 


lished.—-LAPIN v. HEAVENER (1929), 
: N. 5. W. 


29 8. R. N. 8. W. 514; 46 
W. N. 164. —AUS, 


PART IV. SECT. 1, SUB-SECT. 1.—B. 


an. Cash order business.}—Resp. co. 
carried on the business of pre its 
customers with writton orders on shop- 
keepers requesting them to supply 
goods to a certain amount to the 
customer. The customer ed a 
mImemorandum stating that con- 
sideration of the co. making a certain 
advanoe at his request he undertook 
to pay to the co. a sum than the 
rice of goods supplied by a deposit & 
talments :—Held: the business so 
carried on was not that of money- 
lending, & resp. oo. was not under an 
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obligation to register under the Money - 
lenders Act, 1924.-—-ALLCHURCH v. 
POPULAR CasH ORDER Co., LTD., 
{1928} 8S. A. S. BR. 139.— AUB. 


PART IV. SECT. 2, SUB-SECT. 1.—A. 
$01 ti. ———- ———.]—-Where a person 
whose business is that of money- 
lending, or who advertises or announces 
himself or holds himself out in any 
way as carrying on that buainess, 
does any of those acts within the Irish 
Free State, be must, in order to muke 
hia contracts legal & enforceable within 
the Irish Free State, comply in the 
Irish Free State 
Money- 


with the Drovialous as 
to registration contain jin 
lenders Act 1900, s. 2 (1) (a).—LONDON 
Finance & Drecountr Oo., LTp. v. 
BouTiER, [1929] I. R. 90.—IR. 
PART IV. SECT. 2, SUB-SECT. 38. 
824 i. What amounts to—Question o 
No. Crarr (19236 M4 


fact. roars 
RN. S. W. 354 5 43 N. 8. . oN 
AUB. 


i3.—— 


Vol. XXXV.—Money and Money-lending. Cases 358a——442a. 


loan need not be set out in the note or 
memorandum of the contract, at any rate 
where the security does not impose terms 
more onerous than those stated in the note 
or memorandum. 

(2) Where the interest charged exceeds the 
rate mentioned, Moneylenders Act, 1927 
(c. 21), 8s. 10 (1), imposes on the money-lender 
the burden of showing that the interest is 
not excessive & that the transaction of loan 
is not harsh or unconscionable; & in the 
circumstances plitfs. had in each case dis- 
charged themselves of this burden.— READING 
Trust, LTD v. SPERO, SPERUV v. READING 
Trust, Lrp., [1930] 1 K. B. 492; 99 L. J. 
K. B. 186; 142 L. T. 361; 71 Sol. Jo. 12; 
46 T. L. R. 117, C. A. 


Date of loan inaccurately stated.j— If 
the memorandum required by Money-lenders 
Act, 1927 (c. 21), 8. 6, states the date of the 
loan incorrectly, the contract is unenforceable, 
even although the inaccuracy has caused nu 
deception & is due merely to a clerical error.- - 
GASKELL, LTp. v. ASKWITH (1029), 45 
T. L. R. 566; 73 Sol. Jo. 465, C. A. 


utnnolation --—Consd. Reading Trust, Lid. +. Spero, Spero 
t. Reading Trust, Ltd., [1930] 1 K. B. 192. 


353c. Duty of money-lender to supply information — 
Application to proceedings on judgment 
summons.|—Pracrice Nore (1929), 46 
T. L. R. 476; [1929] 1 B. & C. R. 654. 


Add. Annotation :—Refd. Humphery v. Wil- 


Add. Annotation: --Consd. Reading Trust, 
Lid. v. Spero, Spero v. Reading Trust, Ltd., 
[1930] 1 kK. B. 492. 


377. Add. Annotations :—As to (1) Refd. Croassing- 
ham v. Park (1927), 96 L. J. K. B. 1036. 
Generally, Refd. Reading Trust, Ltd. v. 
Spero, Spero v. Reading Trust, Ltd., [1930] 
1 K. B. 492. 


377a. Before proceedings taken by money-Jender 
for recovery of money lent.|--(1) A county 
ct. has jurisdiction under Money-lenders 
Act, 1900 (c. 51), 8. 1 (2), to entertain an 
application by a borrower from a registered 
money-lender to reopen a money-lending 
transaction, only when the amount of the 
money lent, whether repayable by instal- 
ments or otherwise, without the addition of 
any claims arising under any agreement to 
pay interest or an amount charged for 
‘* expenses, inquiries, fines, bonus, premium, 
renewals, or any other charges,” 1s within 
the jurisdiction of the county ct. 

(2) If this condition is fulfilled, the ct. may 
entertain the application, although the 
money-lender has not taken any proceedings 
to recover the money lent, & although the 
time has not come for taking such proceed- 
ings.—-CROBSSINGHAM v. PARK, [1928] 1 K. B. 
330; 96 L. J. K. B. 1036; i387 L. T. 651; 

43 T. L. R. 647, D. C. 


ee eres el a ee em ee 


853b. 





366. 


376. 


eee 


PART IV. SECT. 7, SUB-SECT. 1.-— 
se a e 
sp. Bul in eae of money-lender- 


PART IV. SECT. 3, SUB-SECT. 1.—B. 
. of proof.}—NELGON v. | |, Summe 

CAMPBELL, Ones 996) ¢. L. R. 364; (1028) 

Argus L. R. 221.— AUS. 


ary ail 
4et, 1937, 2. 18 (h).J—Meld: 
mary diligence ” in 


ry 
the execution of diligence & not the 
obtaining of the summary warrant on 


379a. Jurisdiction of county court—Amount of 
money lent over £100.]}--CROSSINGHAM vv. 
Park, No. 377a, ante. 


381a. ——-- -—-- ---—.]---(1) Im order that there 
should be a contravention of Money-lenders 
Act, 1927 (c. 21), 8. & (4), it is not necessary 
that a person acting as agent or canvasser for 
the purpose of inviting the public to borrow 
money from a money-lender should be 
employed by the money-lender, & the trans- 
action will be illegal if the money-lender, 
although not having employed that person, 
nevertheless has consented to or connived 
at his acting in that capacity. 

(2) Interest at forty-vight per cent. per 
annum for a loan amply secured by a bill of 
salo is excessive, & the transaction is harsh 
& unconscionable within sect. 10 of the above 
Act.—-VERNER-JEFFREYS v. PINTO, {1929 
1 Ch. 401; 98 L. J. Ch. 387; 140 L. 'T. 880; 
45 T. L. R. 168, C. A. 


Add. Annotation: Apprvd. Reading rust e. 
Spero (1029), 46 T. 1. RR. 117. 


409. 


410a. --—.] VERNER-JEFFREYS v. Pinto, No. 
| u8la, ante, 
410b. oe] Rieapina "Presid. Lrp. or. Spero, 


SPBERO tv. Reaping TRosr, Lirp, No. 
ante. 


434. Add. Annotation :- As to (2) Refd. Glaskie v. 
Watkins, [1927] 2 K. B. 18). 


434a. Remitting action to county court Whether 
claim founded on contract County Courts 
Act, 1919 (c. 73), s.1.] -Pitf., a borrower 
from a money-lender, issucd a writ claiming 
to have re-opened & money-lending trans- 
action between pltf. & deft., a declaration 
that the interest charged therein was excessive 
& the transaction harsh & unconscionable, 
accounts & inquiries, payment of the sum 
found due to pltf. & other & necessary relief 
under Money-lenders Acts. Pltf. having 
applied to have the action remitted to the 
county ct. for trial, the cluimn being restricted 
to £100: --Held: pltf.’s claim was founded 
on contract within County Cts. Act, LYL 
(c. 73), 8. 1, & could be remitted to the county 
ct. under that sect. for hearing.- WHITE v. 
Smirn (1927), 96 L. J. K. B. 307; 187 
J.T. 48; 43 T. I. R. 288; 71 Sol. Jo. 191, 
C. A. 
438a. 


BH3sn, 


READING 
READING 


Onus of proof.| 
Trost, Lap. oc. SeLeo, Seero e, 
Trestr, Lrp., No. 58a, ate. 


442. For ‘* Party seeking relief --Ordered to pay 
costs ’’ read ‘‘ Costs --Party seeking relief - 
Ordered to pay: costs.’’| 


442a. —-—~- Action by money-lender- Judgment 
for reduced amount—Discretion to deprive 
plaintiff of costs.}—Jn an action by money- 
lenders in the county ct. for money lent & 
interest, where the judge is satisfied that the 
transaction was harsh & unconscionable & 
the interest excessive, & where, after reopen- 
ing the transaction, he pives judgment for 


which if proceeded; &, accordingly, 
an arrestinent executed after Jan. 1, 
1928, on a bilk in favour of a woney- 
lender was incompetent, although the 
warrant on which the arrestment 
proceeded was obtained before that 
data. URRAY 1». M‘GUIRE, [1925 
S.C. (Ct. of Seas.) 647,—B00T. 


* Mone y-lenders 
** gum- 
sect. 18 (4) means 


4151 


Cases 442a—4656a. 


pltis. for a reduced amount, he has a dis- 
cretion to deprive pltfs. of costs.—TRM- 
PERANCE LOAN Fonp v. Erwoovp (1927), 
137 L. T. 449; 43'T. L. BR. 530, D.C. 


445, Add. Annotation :—Consd. Glaskie v. Watkins, 
[1927] 2 K. B. 181. 


446. Add. Annotations :—-Refd. Glaskie v. Watkins, 
11927] 2 K. B. 181. Mentd. Re Debtor 
(No. 229 of 1927), [1927] 2 Ch. 367. 


447, Add. Annotations:—Consd. Crossingham v. 


ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


Park (1927), 96 L. J. K. B. ee Refd. 
Glaskie v. Watkins, [1927] 2 K. B. 181. 


448. Add. A aOR -—N.F. Glaskie v. Watkins, 
{1927} 2 K. B. 181. 


449. Add. Citations : —{1927] 2 K. B. 181; 96 
ios, Pee 469; 137 L. T. 182; 71 Sol. Jo. 
1 


456a. Employment of agent or canvasser-—Money- 
lenders Act, 1927 (c. 21), s. 5 (3).]——VERNER- 
JEFFREYS v. PINTO, No. 38la, ante. 
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MORTGAGE. 


Vol. XXXV.—Cases 4-305. 


Part |.-Nature of Mortgage. 


Ta. 
bles (1930), 99 L. J. K. B. 


Cro. Jac. 244; Yelv. 178 


E. R. 733. 


| 
Annotations :—Consd. Ryall v. Rolle (1719), 1 Atk. 165. | .trnotations > -Mentd. 
v. Hoyward (1099), 1) Ld. 
Donald vw. Suckling (1866), L. R. 1 Q. B. 585. 


d. Kinsey 


a 
’ 


Add. Annotations :—Refd. Weld v. 
(1928), 97 L. J. Ch. 899; 
Prestwich U. D. C. (1929), 141 L. T. 602. 


Add. Annotation :-—Mentd. Halliwell v 
boo. | 


72a. S. P. RATCLIFF v. Davis (1610), 1 Bulst. 29: 


Dennerley rv. 


Petre 78a. —— —-— -- 


-l- Ordinarily by the com- 


mon law, although a mtge. may be given 
without dolivering possession, yet a mere 


pledge cannot be given without the delivery 


Ve 


of the possession of the goods (MELLISH, L.J.). 
- -AYERS br. SouTit AUSTRALIAN BANKING Co. 


(W871), RB PL OL548 3 7 Moo. PLC. GC. 482 | 


Noy, 137; 80, Souci 


1a JL PLC 


?, 


Raym. 432; | ’ 
Q. B.D. 363. 


(1908), 67 J.P. 447. 


10 W. R. 8605 17 1c. R. 1083 sub nom. AYRES 


AUSTRALIAN BANKING CWo., 40 
23, Pe 
e % e J 

Batson oe. Gondon School Board 


Refd. Burdick pv. Sewell (1883), 10 


Part I]—Classification of Mortgages. 


260. Add. Annotation :—Refd. fe Wait, [1027] 1 | 


Ch. 606. 


268. idd. Annotation :— Refd. Chowood, Ad. 


Lyall (2), [1980] 2 Ch. 156, 


PART Ii. SECT. 1. 
sa. .fyrccment to deliver mortgage 
Meaning of morlgage-— Negiatiable mort- 
gage.) -BASAND SINGH & Jagat SINGH 
rn KEHAR SINGIE GILL (B. CL), (E29) 
1D. L. RR. 3806s 2 WW. Re 13d. 
CAN. 


PART I. SECT. 4, SUB-SECT. 2. 

37 v.— Ss —— .] —Where a registered 
instrument clearly shows a transaction 
between the parties to be a sale, oral 
evidence to show that it was intended 
to be a mtge. is inadmissible in evi- 
dence.—MatNng SHWE PHOO rv, MAUNY 
es SHIN (1927), 1. L. R. 5d Ran. 644. — 


° 


PART I. SECT. 6, SUB-SECT. 1. 

51 xvii. -—— .] —HERRON ® MAYLAND 
(Alta.), [1927] 4 D. L. RL 17L; [1927] 
IW.W. KR. 768; affd., (1928) 2D. Le 
B48 s (1928, S.C. R. 22...—CAN. 

51 xviii, ——.]-- BHAWAN SAHAI Pt. 
BuoaGwan TDi (1890), 1. I. 1.13 AN. 
387; I. R. 17 Ind. App. 98.-~IND. 

51 xix. - .) Wibnon or, Wit, 
(929) 3 n L. R. 20m 3 2 WW. We 
122: 24 Alta, L. Ro. dh 3 aersy. dh da. Kt. 
toe. cil. CAN. 


PART II. SECT. 1. 
sq. Form of — Whether statidory form 


essentul.J——IMPERIAL ELEVAIOR X 
LUMBER Co. vt. OLIVE (181d), 29 
W. L. R. 339; 6 W. W. R. 1562; 19 


ID. L. R. 248.—-CAN. 


PART IL SECT. 2, SUB-SECT. 1. 

91 v.--—.]} -Pitf.. as administrator, 
sued upon deft.’s alleged promine to 
execute @ Intge. tu testator on certain 
land, in consideration that testator 
would discharge a mtge. which he then 
held thereon, so as te enable deft. to 
give a first mtge. on the land to one 
L. :— Held: the alleged proinise re- 
quired to be in writing, a» relating to an 


_—— 


interest in land.~-STUDDART v. Srov- | 


DART (1876), 39 U. C. BR. 203.-—CAN. 


PART Il. SECT. 2, SUB-SECT. 2.—A. 
ei. —— -——.} —LEYs v. HOLLING- 
HEAD (1878), 29 C. P. 66.—CAN. 


PART II. SECT. 2, SUB-SECT. 2.—B. 
109 i. Specific performance.}--JEWAN 

LaL DaGa v. NILMANI CHAUDHURI 

(1927), L. R. 55 Ind. App. 107.— IND. 
d.8. 


| 
! 
rey 


PART II. SECT. 2, SUB-SECT. 5. A. 


sc. Necessity fur qood faith  iHffect 
of laches.j--Re AYLWARD, Fur p. 
McMILLAN (P. K. 1.), [1927) 4 D. J. kh. 
305; 8 C. B. R. 352.—OAN. 


PART ll. SECT. 2, SUB-SECT. 5. -B. 


sd. Transfer in blank ch certiftente 
of frtle.) Re HANS CL CHRISTLNSEN, 
Lib,, THovr, Evorgrs, ($9257 6D. o. it 
665, [1W2s) 3 W.W. RR. 31d. CAN. 


PART IH. SECT. 2, SUB-SECT. 5.-- L. 


se. Proparty as ut blands at date of 
sale or foreclosurc.} For the purpose 
of creating an equitable mtge. of a 
share in an indigo concern it i quite 
sufticient to deposi the tithe deeds 
under which that share was aequired. 
Where such a share ta mortgaged the 
partion must be taken to intend that 
when foreclosure or pale takes place, 
ab some subsequent date, the share 
shall pass to the purchaser as it stands 
at the date of the foreclosure or sale, 
& not merely ae it eadsted at the date 
of the various tithe deeds when {t wax 
acquired.- Toovey ov Riupenpra 
ae tee Bose (1928), 1. Lb. RR. 7 Pat. 640. 


PART Il. SECT, 2, SUB-SECT. 6. 


sf. .fgreement giving rights over tuild- 
ng to creator.) CLUSYERKBUCK 1, 
IMPERIAL LUMBER Co., [1928] 3 
W. W. 123. CAN. 


PART I]. SECT. 2, SUB-SECT. 7. A. 


sg. Charge on debt Order to debtor to 
py third party out of specific fund. | 
An wgreetnent betweem a debtor & a 
ereditor that the debt owlmag phall be 
paid out of @ specifie fund coming to 
the debtor wil) create w valid equitable 
charge upon such fund. PR«ABODI 
CHANDRA MITA ®. Jtowp Otis (isbn), 
Lrp.i9s0),0.. R57 ve lied. IND, 


PART II. SECT. 3, SUB-SECT. 1.—A, 


n i, ~-—.} -An instrument of 
trausfer lodged for registration under 
Transfer of Land Act, 1915, expressed 
the consideration for the transfer to 
be “‘ the sum of £200, this day lent to 
me by M., which sum is to be repaid 
within two years from the date hereof, 
together with Interest at the rate of 
£6 per cent. per annum in the mean- 
time.”’ The transaction between the 
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305. Add. Annotation: --As to (1) Consd. Weld vu. 
Petre (1928), 97 LL. J. Ch. 300. 


parties do the tronusfer was, to the 
hnowledpe of Che registrar of titles, a 
Intwe, trunsnetlon., Phe regivttar re: 
fused to register the transfers d/eld: 
the registrar was justified doo refusiog 
to vegister the teansfer. Purau, Ria- 
ISTRAR OF PEILES, [I1928) VoL. Wh. ots: 

bi. Certificate of registry -—Requisitea 
of} Re BRADHHAW A SIMOCOL COUNTY 
NiwaATRAR (15067), 26 0. C. at. dob, -- 
CAN. 


bb {. How asecrtacned,| 
Land Pirnns Aer (b921), 6a Pedi. 
770. CAN. 

Hhi. -  Priveccdings for forecloswe 
—Who has grotadiction.) A mtg. of 
lund, under a new system, operates as 
a security only, & not as a transfer 
of the land ar of uny extate or interest 
thercin, Fleal Property Aet, 6. 100; 
& proceedings for foreclosure can be 
taken only before the district registrar, 
ay provider for in sectu. 115, 
of the Aet; & the et. of KK. B, hus no 
Jusisdiction to make w final or other 
order of foreclosure in respect of such 
a mitgee., in the absences at all ovonts of 
a special agreement between the purtles 
rindsing equities ans to title or for uo 
comveyance of an estate in the land 
Ree ALATKE & kRECHETIB (1913), Qu 
W.1L. it. 618. CAN, 

sl. Neceasily for affidavit in Form E- 
Land Titlea Act, 1947, 4. 100.) ~see 
LAND 'TrrLis Acr (Sask.), (1919) 1 
W. W. Ht 713. -CAN. 

sm. - —- —- 2 )—Re LAND TITLik 
Act, CANADA'S Tiki, ASBURANCE Go,'s 
Cann (Sask.), (1910) 2 W.W. i 47.- 
CAN. 

an. Itegistration fires By whom puy- 
able.) -A purchaser who, to secure 4 
balance of purchase-money, has given 
a mtge. ta the et., must pay the feos 
for reyvistration oof his omitge.— 
SWEETNAM v. MWRhEENAM (1873), 6 
}. &. 83. -CAN. 


PART If. SECT. 6, SUB-SECT. 3. 

293 i. Valitity- Oression of penal 
gum wn obligatury clause.)\— Held: the 
omission did not render the bond 
uncertain & ineffectual.--GiuraT Weratr 


Ra 
Kt. 


Livin ASSURANCE Co. v. AMPBELL 
py 164; (1927) 3 WwW. WwW. ry 645. a 
AN. 
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Cases 368a—587. 


JENGLISH AND Empire Diaest SUPPLEMENT. 


Part I1l—Parties to Mortgages. 


368a. Cost of purchasing adjoining land-——Main- 
tenance of value of trust property.|—J’e 
Maia (1912), cited in Underhill’s Law of Trusts 
‘ & Trustees, $th ed., p. 231. 
871. Add. Annotation :—Generally, Refd. Pirie v. 
Richardson, [1927] 1 K. B. 448. 


383a. — — ——- ——.]—As a general rule long 
terms of years do not answer the description 
of “ real securities,” within the meaning of a 
power for trustees tu lend on mortgage of 
‘“‘real securities.”’—— Re Boyn’s SETTLED 
Estates (1880), 14 Ch. D. 626; 49 J. J. Ch. 
$08; 43 L. T. 348. 

Fourteen years.|—Trustees being 
empowered under a scttlement to invest 
trust moneys upon mtge. of freehold, copy- 
hold, or leasehold estate, invested upon mtge. 
ot leascholds, with only fourteen years to 
run, the ct. directed the intge. to be called 
in, without prejudicing any quest.on as to the 
liability of the trustees in the event of a loss. 

Sale i v. BEATTIE (1863), 2 New Rep. 546; 
32 Ju J. Ch. 734; Yb T. 315; 27 J. P. 804; 
0 Jur N.S. 1119 ; 11 W. R. 979. 

385b. - —-.] —BouRNE v. MoLE (1843), 1 IL. 

QO. S. 1253 subsequent proceedings eign 6 
Beav. 177; 50 K. R. 70. 

389a. Real security in Scotland —Power forbidding 
investment on real security in Ireland.|--- 
Trustees of the will of a testator, who died 


385a. 





in 1845, had power to invest on “ real 
securities in England or Wales, but not in 
Ireland.”’ The ct. declined advising the 
trustec to invest, under the powers contained 
in the 22 & 28 Vict. c. 35, s. 32, on a mtge. 
of Scottish estate.— Re MILES’ WIL (1859), 
27 Beav. 579 ; 29 L. J. Ch. 47; 11. T. 122; 


23 J. P. 805; 5 Jur. N.S. 1236 ; 8 W. R. 
54; 54 EK. R. 229. ; 
389b. House property—-Value dependent on 


covenants.|—-An investment by trustees of 
£2,183, trust funds, which they were em- 
powered to lend on real security, in a mtge. 
of house property in a town, occupied for 
commercial purposes & valued at £2,800, 
a value also in some measure dependent on 
the performance of covenants, held not to be 
justified.—PilILLIvson v. Gatry, GaTry v. 
PiTiLLIPSON (18418), 7 Hare, 516; 12 L. T. 
O. 8S. 445; 13 Jur. 318; 68 E.R. 213. 
fnnotations : — Apid. Norris v. Wright (1851), 14 Beav. 291. 
Reid. Ae Massingberd’s Settlemont, Clark v. Trolawny 
(1890), 63 LL. T. 296. 
415a. Investment improvident owing to nature of 
property.|——Jte SALMON, PRiesr v. UppLeBy 
(1589), 42 ae DD. 359; 62 1. T. 270; 38 
W.R. 150; 5 T. 1. BR. 588, C. A. 


Annotations :-~-Consd. Exploring Land & Minerals Co. v. 
Kolcekinann (1905), 94 L. ‘Il, 234. Refd. Bly uh a Hladgato, 
Morgan v. Blyth, sruith v. ha eae +f Ch. 337; Re 
Turner, Barker v. dvimey, (i897] 1 Ch. 536; “Head v, 
Gould, [1898] 2 Ch. 250; He Lake, Hx p. Howe, ‘Trustees, 
11903) 1 K. LB. 139. 


Part 1V.—Form and Contents of Mortgage. 


488. Add. Annotation : —Distd. Sowerby v. Lind- 
say (1928), 44 1. L. R. 501. 
490. Add. Annotation :—As to (1) Consd. Sowerby 
v. Lindsay (1028), 44 T. L. R. 501. 
501. In the catchwords for ‘* charged ’’ 
** changed.’’ 
———~.|— JACKSON ». 
Bh. 104; 4 KE. KR. 38, H. L. 
Annotations :—A pla. Clark v. "Rureh (1845), 2 
Consd. Whitbread v, Smith (1854), 3 De — M. & G. 727. 
Apld. Hoather v. O’Noill (1857), 4 Jur. N.S. 181. _ Consd. 
Atkinson v. Smith (1858), 3 De G. & J. 186. Apld. Hust- 
ings v. Astloy (1861), 30 eat ie 260. Expld. Dawson vr. 
Bank of ye Deyoe (1877), 6 ¢ 218. Distd. Jones 
v. Davies (1878), 8 Ch. D. 205, . Reeve v. Hicks 
(1825), 2 Sim. & St. 4038; Hipkin v. Wilson (1850), 15 
L. fb. O. S. 669; Plowden v. Hydo (152), 2 De G. M. & G. 
684 ; Saddigeton ”. Coe (1853), 3 Do G. M. & G13 
Walker », Armstro (1856), 21 Beav. 2&4; Hoather +. 
O'Neill (1858), 27 a - Ch. 612; Plomley v. Fieton (1883s), 
14 App. Cas. 61. 


read 


INNES (1819), 1 


Te eamaeandeandiiod 


Aco 221. 


PART III. SECT. 1, SUB-SECT. 1. 
ol. —--- .J-—-Under Act lespect- 
ing Homesteads, 8s. 2, the registrar 
cannot register a mtgo. of homestead 


VD. L. BR. 390; 62 0. L. 1 458. 
PART III. sat ae ne euPceeer: 2.— 


505a. ——-- — -.]—A mtge. of property dves not 
alter the existing limitations affecting it, 
except for the purpose of the mtge., unless 
an express intention be shown to resettle it.— 
HASTINGS (LORD) v. ASTLEY (1861), 30 Beav. 
i an N. 8S. 225; 10 W. R. 73; 54 
q. R. ‘ 


588a. -—-- -- - —.J]-—On a mtge. of a public 
house the goodwill is not included unless 
expressly mentioned.—-fe BENNETT, CLARKE 
v Witrrk, [1890] 1 Ch. 316; 68 LL. J. Ch. 104 ; 
17 W. R. 106. 


Add. Annotations :—Refd. Uoughton = v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 
246; Jiggett (Liverpool) v. Barclays Bank 
(1927), 137 L. T. 443. 


587. 


the bond contains no Dalat pecs romise 
to repay it.—CHHATHI LaLsan KaLwaH 
v. BINDESHWARI PRANAD Savy (1928), 
I. L. R. 8 Pat. 16.—IND. 


eas CAN. 


land if the same is not signod by mtgor.’s 
wife, although in a paper attached to 
the mt e, she purports to have relin- 
guished ber homestead rights in favour 
of mtgeo, Fe LAND Trrsies Act, (1919) 
1W. W. R. Til. OAN. 


sp. AMurigage by alleged absolute 
owner Third vant fr posacsxion, |) 
oun vp. COUCTIBR (1868), 15 Gr, 419.- - 


* 


PART Ill, SECT. a SUB-SECT. 1 

341 ii. hat estate es. | 
—-BANQUK PROVINCIALE DU ANADS 
v®. CAPITAL TRUST CORPN., [1928] 


—— eee 


343 i. Bees mortgagee concerned 

with application of money.J-—~VLACE v, 
SPAWN 11859), 7 tir, 406.—CAN. 

ar. J’ower given by testator ta mort- 
gaye “ my estate "—-Property subject to 
life interest of wife.|-—PURDOM v. 
NORTHERN a Asa’c'E Oo. OF eas a 


11928] 4 D. L. KK. 679; 63 0. L. 
13. — AN. 
PART IV. SECT. 1, SUB-SECT. 1. 
483 iv. — ——.) There is an implied 
covenant on the part of a mtgor. to 


repay the mtge. money, even ough 


1154 


PART IV. SECT. 5, aadinaan 3.— 


6517 _~—siiv. -}— DOMINION 
Trust Co, v. MUTUAL LIFH ASSURANCE 
Co., Brirrsnh CANADIAN SECURITIES v 
Murua. any ASSURANCE CO., (1937) 

3 W. W. R. 941.—CAN, 


PART IV. SECT. 7, SUB-SECT. 1. 
620 ii. -—— ——- S. Sor fut seture 
adva: Ce Pondumins or Meee 
1891 (c. 38), as. 15 (1), 86-4) 73 ai 


O'’SULLIVAN 9. *LOUGHNAN, {1927} 
493.— IR. 


628a. ——_- -——— Covenant for 


Annota 


625a. 


Hdwards (1841),10 L. J. Ch. 329. 
Tartle (1843), 1 
aton (1851), 21 L. d. Mx. 49. 


ayment of year 
premium & other costs ke hates of rbd 
ance.|—Held: a mtge. for £1,600, with 
covenants for payment of the yearly premium 
& other costs & charges of an insurance of 
£1,000 upon a particular life for seven years, 
required a £25 stamp.—Harsy v. PETERS 
(1831), 2B. & Ad. 807; 1L. J. K. B. 2; 109 
E.R. 1342. 

tions :—-N.F. Doc d. Me i : ; ; 
E}. 620. Consd. luichards o. Maackeetelt. Gsciae e 
Distd. Wroughton rv. 


473. td. Lawranco ev. 
Refd. Loyd v. Heathcoty 


Dow. & Li. 


33), 3 Tyr. 309. 





Second mortgage—Covenant to pay 
sum secured by first mortgage—First mortgage 
duly stamped.|—A second intye. of freehold 
property subject to an existing first mtye. 
contained a covenant by the borrower to 


Vol. XXXV.— Mortgage. 


Cases 628a—971a. 


pay by instalments (a) a sum equivalent to 
the amount of the loan, the subject of the 
lirst mtge.. (b) a sum equivalent to the 
amount of the loan, the subject of the second 
mtge., & (c) a sum equivalent to the interest. 
onthe amounts remaining unpaid under both 
niges. There was a proviso for redeniption 
on payment of the amount of the second 
mitge. & interest thereon. The first mtge. 
had been duly stamped with the appropriate 
duty on the amount thereby secured ~- ffeld : 
the second mtye. was liable to stamp duty 
in the aggregate of the two sums secured by 
the two imtges., the covenant contained in 
the second mitge. to pay the amount secured 
by the first mtge. bang an additional cove- 
nant made with a different covenant ce.— 
MUTUAL PRopERTY INSURANCE Co., Lata. 0. 
a Rivinub Comns, (1926), L6G b. FT. 
‘ ° t. 


Part VI—Rights and Liabilities of the Mortgagor. 


633. Add. Annotation :— Refd. Purnell v. Roche, 


11927] 2 Ch. 142. 


732a. Service of notice to quit—Whether Small 


Tenements Recovery Act, 1838 (c. 74), 
applicable.|—A mtye. deed contained a clausc 
by which the mtgor. attorned tenant from 
year to year to the mtyees. at a nominal 
rent. It was also provided that, if the 
mtgor. made default in payments under the 
deed, the mtgees. might give to the mtyor. 
seven days’ notice in writing to determine the 
tenancy created by the deed. The mtgor. 
defaulled & the mtyees. served on him a 
notice to quit. The mtgor. refused to give up 
possession: Meld: the term or interest of 
the mtgor. in the mortyayed property had 
been “t duly determined by a legal notice to 
quit or otherwise ’’ within sect. 1 of above 





737. 


739. 


772a. 
845. Add. Annotation : —~Refd. The W. H. Randall, 


846. .idd. 


Act, &, therefore, yustices had power to issue 
warrant to give possession of the property 
tothe mteees,  Durpniey & Diasec re BeN eee 


BUILDING Sociery oo. Gorpon, Lig2y] 2 
KK. 13. 109 ; Ys Lo. ik KK. BB. {86 P 1 1 fu. 1. 
6835 93 0. Po dst; 15 7d. Re. it; 27 


Ll. G. BR. 448, 2D. 

widd. Annofufion: Apld. Dudley & Distriet 
Benefit Building Socrety eo. Gordon, | E20] 
24K. BB. 105. 
Add. Annotation : 
Ch. G06, 


Retd. Jie Wait, [1027] 1 
o| -Kina ev. Biro, No. 771, post. 
jig28] P. 41. 


slnnotation: Refd. Vortbay IJotel ¢ 
Jenkins, [1927] 2 Ch. 225. 


Part VIl.-Equity of Redemption. 


910. Add. Annotation :—Mentd. Richards v. Pryse, 


(1927) 2 K. B. 76. 


-“ eee — 
ee - 


PART VI. SECT. 3, SUB-SECT. y 

665 iv. ~ yl A mitgor, 
in possession is entitled to cut tauber 
on the land & to give third persons 
a licence to do so, unicrs it is shown 
that the security is thereby iinpaired. 
The onus is on tho party seeking to 
establish impairment to plead & offer 
proof of it. —Rrip tr. GaALBRALIN, [1927 | 
2D. L. R. 857; [1927] 1 W. WwW. Rh. 
780; 38 B.C. R. 287; varying, [1926 
4D. Ll. R. 814; (1926) 3 W. W. R. 
500; 38 B. C. R. 36. —CAN. 


PART VI. SECT. 4, SUB-SECT. 2.—-D. 

i. Position of mortgagor.}-- 
where a mtgee. leases the land to thr 
intgor., the latter does not take the 
lease in his character as nityor., but 
in his individual capacity only, & as 
such be stands in the same position 
as a stranger to the mtge.—MaAssEY- 
Hares Co. vr. MANLEY, [1927] 1 
D. L. R. 464: (1927) 1 W. W. RR. 35; 


21 Sask. L. H. 2.06.--CAN. 


PART VI. SECT. 4, SUB-SECT. 3. --A. 
bh. Revad., [1924] 1 W. W. BR. 1333; 
18 Sask. L. HK. 269. 


me 





t 


1 Ro SLO, W914 (ce. 165), 4. 3.) 


| 
| 
| 
| 


| 971a. 


sk. foffert of Landlord d& Tenant tet, 
KENNEDY 
DEVLLOPMIENT 

KR. 7173 OD 


vr, AURICULTURAL 
Boarp, (1986) 4 DP. La 
QO... KR. 374.- CAN. 

sl. Effect of Land Tiles Act, a. 117.) - 
MATTHEWSON BROTierns & MATHER ». 
Goon, {1927} 3 D. L. BR. 422; f1927) 1 W. 
W.H. 728; 21 Sask. L. HH. 103.—CAN. 


PART VI. SECT. 7. 
oe i. — Mortgay overdue 
Right af possession in mortyag ¢.)} 
Ejcctment cannot be sustained by a 
mtgor. uguinst a stranger where the 
mtge. is overdue & unsatisfied, & the 
fee & right of possession being in the 
mtgee, Don d. MeBersie vr. LOND 
(i8i4), 1 ULC. R. 186. CAN 
sn. Payment into court of amount due 
on mortguge--Applicatum for order 
under Mortgages Act, Kt. S. O., U9 
(e. 113%)—Mode of ayplicatum.) [Ne 
ApeLeron & Hons, (1927) # D0 L. i. 
1125; 61 0. L. R, 338,—-CAN. 


PART VII. SECT. 3, SUB-SECT. 8. 
so. Under decree for sali What t& 
tacident to land—Manure in heaps on 
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| 
| 


, 
| 
| 


Clause giving mortgagee interest in property 
on redemption.| Provisions ina otge. deed 


land.) Manure in heaps on land, not 
the produce thereat, doek not pies Co 
the purcbaser of the equidy of redemiyp 
Hon ander a decree ot sale, om an Itt 
eidem to the fand, & ff ho uses it, it 
is a conversion, for which the mtgor. 
may recover In trover without oa 
dernand THOMSON po, WALSH (fs02), 
2 ALU Sov. CAN. 


PART VII. SECT. 4, SUB-SECT. 2. A. 
968 iv. = | 
TOOMBS oe  GhNet (1927), 28 
Ss. NL SW. 220, 4a N.S. WW. ON, 

il. AUS. 


PART VII. SECT. 4, SUB-SECT. 2. F. 
q i. Parmennt lease. 
Permanent Jerson exeouted Uy thu 


istwor. in favotr of the catzwee. strbat 
quent ta the mtge. constitute a clog 
on the eqaity of redemption & are vull 
& vold. Patesnskay YS RSITWASISAET 
m EAs Cb028), bo. RK. od Kas, 
Rif D. 

sp. Covenant ercatina right af pre 
cmyption in farour of  mortguyer 
KLumneled to fe of partus.| -A covenant 
in a intge. deed creating a right oo: 


Cases 97la—1826a. ENGLISH AND Empire Dicest SUPPLEMENT. 


conferring on the mtgee. upon redemption 
an interest in the mortgaged premises are a 
clog or fetter on the cquity of redemption, 
& being so are void not only against the 
mtgor., but also against the purchaser of his 
interest, since they are inconsistent with the 
very nature & essence of a mtge.—MEHRBAN 
Kuan 2, MAKHNA (1930), 57 L. R. Ind. App. 
168, PLC. 


Add. Annotation :—Consd. 
(1928), 97 L. J. Ch. 399. 


1024. Add. Annotation :—-Refd. Ideal Films v. 
Richards, [1927] 1 K. LB. 374. 


1025. Add. Annotation :—Refd. 
Richards, [1927] 1 K. B. 374. 


10498. For the existing catchwords read ‘‘ —— 


984. Weld v. Petre 


Ideal Films v. 





1085. Add. Annotation :—Refd. Smith v. Wood 
(1928), 139 L. T. 250. 


1081a. ——— Claim for repayment of excess received 
by mortgagee over amount due under mort- 
gage.]— Where shares in a co. were mortgaged 
to secure a loan with interest, & the value of 
the shares increased enormously so that the 
mtgee. received dividends sufficient to pay 
off the loan & interest, & a summons was 
subsequently taken out claiming redemption, 
& also repayment of the excess of the amount 
of dividends received by the mtgee. over 
& above the amount due under the mtge. :— 
Held: an order for payment of the excess 
claimed against the mtgee. could, by R.S. C., 
Ord. 55, r. 54, be obtained upon orginating 
summons.—WELD v. PETRE, [1929] 1 Ch. 33 ; 
97 1. J. Ch. 399; 139 L. T. 596; 44 T. L. R. 
739; 72 Sol. Jo. 569, C. A. 


Part VIII.—-Assignment and Devolution of ‘Mortgage. 


1177. Add. Annotation :—Refd. Bonham v. May- 
cock (1928), 138 L. T. 736. 

1279. idd. Annotation : —Mentd. 
Adams (1930), 69 LL. Jo. 301. 

1279a. Sale on bankruptcy of mortgagor of mort- 
gage of settled premises—-Effect of—Right of 
purchaser to hold Bde Sn Je as first charge on 
estate.|—-Simpson v. O’SULLIVAN (1840), 7 
Cl. & Fin. 650; West, 382; 7 E. R. 1179. 

1305. Add. Annotation :-—Mentd. Jie Silva, Silva 
v. Silva, [1929] 2 Ch. 198. 

1324a. ———.]—-The legal estate in property 
vested in a testator by way of mtge. does 
not pass under the description of ‘* securities 
for money,” or “ money invested on any 


a i eee ie = emer on 
- 


Robertson — v. 























security.”—Re GorFerr’s Trost, Ea p. 
Prick (1850), 19 1. J. Ch. 173; 14 Jur. 53. 


1826a. - — .]|—Testator, who was a mtgee., 
devising all the rest & residue of his freehold, 
leasehold, & copyhold estates in possession 
or reversion, together with all his goods, 
chattels, etc. mtges. & debts to a legatee, 
subject to the payment of his debts, etc., & 
also appointing the legatee exor. of his will :— 
Held: not to have thereby devised the legal 
estate in the mortgaged premises to such 
legatee.— SILVESTER v. JARMAN (1822), 10 
Price, 78; 147 E. R. 248, Ex. Ch. 


Annotations :— Refd. Gallicrs v. Moss (1829), 9 B. & C. 267; 
Doe d. Guest 7. Bennett (1851), 6 Wxch. 892; Re Field’s 
Mortgage (1851), 15 Jur. 1004. 





——_—_— A RY OT 


pre-emption in favour of the mitgee., 
the operation of which is not meant 
to extend beyond the lUfetime of the 
parties, is neither a clog op the equity 
of redemption nor obnoxious to the 
rule against perpeotuities.—MaTuka 
Sunna Rao v. SURENDRANATH SATU 
(1928), I. L. . 8 Pat. 243.-- IND. 


PART VII, SECT. 5. 


1013 i. Amount appearing in peor 
clause—How far conclusve.j|--A bill 
alloged that a mtgo. war oxccuted by 
W. to deft. in consideration of $150; 
that doft. advanced only $150 thereon, 
& W. being entitled to receive the 
balance assigned such right & con- 
veyed his equity of redemption to 

itf.; that doft. refused to pay the 

alance & clabned to hold the mtgu. 
as seourity for $450. The prayer was 
for specific performance or, in’ the 
alternative, a doclaration of the above 
facta, & for gonoral relief :—Held : 
upon the facts alleged in tho bill, 
namely, that the mtge. was being beld 
for more than had been advunced 
thereon, &, therefore, to that extent 
had formed a cloud on the title, pitf. 
would be entitled to a declaration to 
that effect, & appropriate relief.— 
CALVERT v. BuURNHAM (1881), 6 A. R. 
620.—CAN. 


ai. ——- ——- ——. FP REDERIASEN 
vw. WESTERN CAN, Inv. Co. (Sask.), 
[1927) 1 Dd. L. R. 804.-—-CAN. 


| PART VII. SECT. 6, SUB-SECT. 1. 
sq. Statute for Sale of Hquities of 
Redemption—-When applicable. }—F1rz- 


GIBBON v. DUGGAN (1865), 11 Gr. 188. 
—CAN. 


PART VII. SECT. 6, SUB-SECT. 2. 


o i. «lssignee not barred by 
lwenty years’ possession of asswnor 
claiming under mortgagor.|}—COLLIN# 
v. oa (1866), 6 N.S. K. (2 Old.) 252. 





PART VII. SECT. 8, SUB-SECT. 4.—B. 

sr. By motion for judgment—FPro- 
ecedinys by action Limitation of costs 
recoverabic.|—MALKOWICH v. GENIK, 
(1928] 3 W. W. R. 65.—CAN. 


PART VIII. SECT. 1, SUB-SECT. 1. 


bi. - ~ Afortguge pad off by mort- 
gagor.| —Sect. 99 of Land Titles Act. 
which provides that a mtgec. on 
receiving payment of a mtge. which 
the mtgor, i» entitled to pay off i» 
bound to transfer the mtge. to a third 
party if the inigor. so directs, docs not 
nave the elect of coptimmng the Hfe 
of a intge, so transferred af 1t has been 
beat off in full by the intgor, himself. 
nh such a caso there is nothing to 
asdgn or transfer.—DEVENISL & D1h- 
VENIBH 9, CONNACHER (Alta.), [1929] 
‘ Db. J. lk. 1001, 3 We We. RR. 355.— 





sa. Hxeculor-- Necessity for proof of 
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probate.}—An assignment of a mtge. 
by an cxor. is not admissible in evi- 
dence without proof of the probate.—- 
Dor v. Hanson (1857), 8 N. B. RR, 
(3 All.) 427.—CAN., 


1172 vi, ~| The covenant 
which 18 implied by Real Property Act, 
KR. SS. M., 19128, 5. 97, on the part of the 
transferee of mortgaged land with the 
transferor is one which can be re- 





-_— 


butted by evidence of cirewnstances 
Which make it mequitablo that it 
should be enforced. The sect., therefore, 
leaves the law for all practical purposer 
the saine us it was before the section 
was enacted.- SOKOLOV ve. KE ACTIMARK, 
11929] 21. TT. lt. 305; 1 WoW kh. 
353; 33 Man. L. H. 99. CAN. 


PART VIII. SECT. 1, SUB-SECT, 4.-—F. 
X. Reved., 19 Gr. 59. 


PART VIII. SECT. 1, SUB-SECT. 15. 

sb. Kffect of transfer on lease by 
morigagee in posscssion.|—Semble > an 
assignivent of a mtge. is not by itself 
elfective to transfer a lease given by 
the mtgee. in possession.— KONKIN 
v, CANADIAN BANK OF COMMERCE 
(Sask.), {1927] 3 WwW. Ww. Rh. 123.—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 
h i, --—-.}--GARRETT v, SAUNDERS 
(1876), 23 Gr. 566.—CAN. 


Vol. XXXV.—Mortgage. Cases 1852—2044. 


Part IX.——Rights and Liabilities of the Mortgagee. 


1862. To the existing paragraph, after the last 

words “ toll gates,”’ aaa se fellows == ea 

; (3) he was entitled to have a receiver 
appointed. 


1362a. ——-—.]—Trespass will not lie against the 
occupier of land at the suit of the mtgec., 
who has never becn in actual possession or 
been seised of the land, & has not obtained 
a judgment in ejectment, either by default 
or by verdict; & therefore he cannot, in 
such case, waive the tort, & maintain an 
action of use & occupation.—TURNER v. 


1502. ted. 
1506. idd. 


CAMERON’S COALBROOK Sream Coan Co. 
(1850), 6 Exch. 932; 280 L. 7. Ex. 71: 16 
lL. T. O. 8. 285; 155 IK. R. 407. 

Annotations :—Mentd. Neato v. Harding (1851), 6 Exch. 
$49 : Blatchford v. Cole (1858), 5 Jur. N.S. 412; Harrison v. 
Blackburn (1864), 10 Jur. N.S.1131; Phillips v. Homfray 
(1883), 22 Ch. D. 439; Wallis v. Hands, [1893] 3 Ch. 75. 

1370. ied. Annolation : Mentd. Gough's Garages, 

lid. Pugsley. [1930] 1K. B. 615. 

Annotation: Consd, Clayton vr. 

Cayton, | EMO) 2 Ch. 1b. 

Annotation: CGonsd. 

Clayton, [1OS0] 2 Ch. P2. 


Clayton oe. 


Part XII—Priority of Mortgagees. 


1981. Add. Annotation : -- Mentd. Garland». 
Archer-Shee (1930), 142. 1. T. 448. 


1989. Add. Annotutiois:—Refd. Re 
Kstate, Morton vr. Marchanton (1930), 71 
Sol. Jo. 321; Parker v. Judhin (1980), 170 
L. T. Jo. 514. 


2018. Add. Annotation :-~ Consd. 
Clayton, ( 1940] 2 Ch. 12. 


wee ee 


Clayton ov. 





PART IX. SECT. 1, SUB-SECT. 2.—D. 


a. Faried., (1927) 2 D. L. R. 857; 
[1927] 1 W. W. Rt. 780; 38 B.C. R287. | other, Wovrkn 
» de e o ny . 


PART IX. SECT. 1, SUB-SECT. 2.-—-E. CAN. 

so. Seicure d* sale of mortgayed goods. | 
—--A mtgee. may maintain an action 
against a person scizing & selling 
the property imtged., the right of 
possession of the goods at the time 
of such sale being rightfully in the 
intgor., & the reversionary estate in 
pitf., as mtgee.—McLRop ¢. MERCLR 
(1556), 6C. 2. POT. CAN. 


| 

| 
PART IX. SECT. 2, SUB-SECT. 1. | 
sv. Whether posacssion by lessee of 
morigaygor—Under lease made after , 
| 
| 
} 


only with 


had 


ing 
then 


55. CAN, 


f (p. 458) i. 


£ cp. 158) if 


mortgag(.J—He SHAnTz & HALLMAN, 
{1927} 3 D. L. R. 658; 60 0. L. i, 
543; affd. sub nom, MODLRN REALTY 
Co. tv. SHANTZ, (1928) 2. L. RR. 705; 
{192x8] se. C. RR. 213.~ CAN, 


PART IX. SECT. 2, SUB-SECT. 2.—A. 

oi. ~— Against lessee C nder Land 
Acta.J—MUNGALL t. MANN, As 7 
MANN (1928), 22 Q. J. P. it. 66. AUS. 


PART IX. SECT. 7, SUB-SECT. 1.—A. | 

sw. Validity of lease -- Von-complunce 
with Land Titles Act, 2. &. S., 120 
(c. 67), & 108).]—Massey-HARRin Co. | 
wv. MANLEY, [1927] 1 D. 1. 
(1927) 1 W. W. HK. 35; 21 Sask. L. XR. 
256.—CAN. 

PART IX. SECT. 14. 

sq. Hight to iwndemnely-- Morlgage 
of shares.)\— MASTERS t. MCLELLAN 
ea (1825 97), N. B. Dig. 316. - 


0 (p 455) i, 
eanading unfercst.) 


to ** allow 


a caveat againnt 
witwe.: —Held + 


ingly, 
PART X. SECT. 2, SUB-SECT. 2. 
1803 i. One aortgage by sole mort- 
gagor— Other jointly with partner,|— 
J. & T., who were partners, made a 
mtge. to pitf. upon partnership Jand, 
parcel B., & J. alone, at a later date, 
made a mtge. to pitf., upon a different 
parcel of land, A. J. became bkpt., & 
deft. was the authored trustee of his 
estate. TT. afterwards conveyed lhilp 


8s. R, 144.- -AUS. 


deft. as authurised trustee of the catate 
of J.:—Held: pitf. was not entitled 


Murphy's 


to consolidation, & either mite. might 
be redeemed without redeeming the 
WATKINS Y ADAMSON, [1929] 
638 0. Le 


PART XII. SECT. 1, SUB-SECT. 3. 

mi. Charge onland Whether proority 
miren aver registered assymment 
estate 
CUNRADIAN 
Co. ev BURNEY (1907), 17 Man. Le 


PART XII. SECT. 1, SUB-SECT. 4.~-C. 
--~-~.] ~THOMSON > .C. OR. 645, 
HARRISON, (1927] 3D. L. R. 526; gar he Poa 
O. L. Rt. 484.—CAN. 


Rog rs (V900), Y N, 
271. LT. 96. CAN 


By an agreement, 
one C., the owner of certuin land, agreed 
"resp. an equal third share 
of the “net profits ? whieh Co might 
make on the resale of this hand. 
Jand was rold at a considerable profit. 
On the completion of the purchase, o 
mige, was given by the purchasers to 
' applt. for £1,800, which purported to 
be a loan by applt., but, in 
of this amount was the balance of the 
Rk. 464; ee ey which applit. wur to 
ivid in trust for ©., subject to a charge 
for money advanced. 
dealings with the 
applt. had, at mest, 
a claim against C. under his contract, 
to an account, & for payment of any 
moneys found due thereon, &, accord: 
had no caveating interest. 
SHEPHERD 1. Houston, [1927j) S. A. 


x. Effect of omiasion from memorial 
of addition of witness.)— Held: 
9 Vict. c. 34, registry in accordance 
with the Act wus Imperative: & a deed 
registered upou a memorial in which 
the addition of the witness tu the deed 
was omitted was, therefore, frandu- 
lent & void as against a subsequent 


: «] BR. > Intgire. - HOBBON ¥. WADDELL (1565), 
undivided half interest, in paree cate | 24'U. C. R. S74. CAN, 


2019a. .| Mancnester & County Bank, 
Lp. v. MONK (1029), 73 Sol. Jo. 465, 
2036. .idd. Snnotufion: Gonerally, Refd. Blay 


e Pollard A Morris, | EY30] 1K. B. 628, 


2038. dd. Annotalion: Consd. Republica de 
Guatemala ve. Nunez, [1927] 1 K. B. 660. 


2044. Add. .tnnotation: Apld. Manchester & 
County Bank v. Monk (1029), 73 Sol. Jo. 465. 


of registrar to register.) —Re WINDOVER 
& Great Wir LIFE ASSURANCE OO. 
Alta,), [1927] 3 D. L. R. 8293 [1927] 
W. W. i. 414.— CAN. 

az. stright to rogatration Duplicate 
errtifieate in’ hands of mortgagor. | 
Ree Youn & Casm J.0. 0 TUIRESHING 
MacHing Co, (1910), 14 W.1. R. 708s 
3 Sash. L. 2. 270. CAN, 


PART XII. SECT. 13, SUB-SECT. 1.-~ 


e a). 

1995 iii, — -~ . »] -KIRK 

HaRvViEY (1913), 26 W. TL. R. 747; 
AW. W. RR. 9803 15D. LR. 4885 18 
CAN. 

1996 iv. ~ ose one os) COLPITTS 
©. Sikuwoonp (Alta.), {1927} 3 D. L. R. 
7.--CAN. 


PART XII. SECT. 13, SUB-SECT. 3.-— 


. (bd). 

2170 i. Mortgagee parting with deeda 
to mortgagor = PFatlure to return  Lachea 
of mortgager.| G., @ customer, de- 
posited the ttle deeds of Immovable 
properly with deft. bank to secure an 
overdraft, Subsequently G. obtained 
possession of the thtle deeds on a mia- 
representation to deft, bank that he 
wantod them for inspection by an 
intending purchaser, & deposited tho 
deeds with pltf. bank to secure a loan , 

Held: by the conduct of deft. bank 
pitf. bank had priority of charge over 
the mortgaged property. JLOVDS 
BANK ov, GUZDAR & Co, (1029), F. La KH. 
56 Cale. 468.- IND. 


PART XII. SECT. 13, SUB-SECT. 4. 


sa. Priority of mortgage over licen of 
lender -Of advance in reduction of 
mortgage.) -HHeld: the lender could not 
Claim priority for his advance. 
ImpenaL, Loan & INVEATMENT Co. 9. 
O'SULLIVAN (1879), 8 BP. 1h. 162.—CAN. 

sb. ~ ——- Of advance in payment of 
purchase mumey.|—THleld: the lender 
cowd not claha priority in respect of 
his Hen for unpald purchase money. — 
WATSON B®, DOWBER (18331), 28 Gr. 478. 
—CAN. 

ac. J’rior mortgagee purchasing rights 
of pune mortyagee.) —KATEH ALI v. 
GEHNA (1927), 1. L. RR. 8 Lah. 88. —- 


( 
Re 3), 2. 
A. 


Deal- 
which assignor 
Pore Huron 


6U 


eo) CARROLL ¢t. 
B. ky. Rep. 1595 


What amounts to 
The 


act, pourt 


tesp. entered 


Ss 


under 


ay. Postponement of mortgage -Power |} IND. 


1167 


. 


Cases 2268—2681. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part XII]—Remedies of Mortgagee. 


2258. Add. Annotation :—Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


2299a. Personal representative of transferee of 
mortgagee.]|--SaALOWAY  v. 
(1855), 7 De G. M. & G. 5694; 25 L. J. Ch. 
121; 1 Jur. N. S. 1194; 4 W. R. 84; 44 


i. R. 232, L. JJ. 
Annotations :—Consd. Ashton v. Wood 


85. Refd. Re Rumney & Smith, [18 


2312a. ~---—.]—Property comprised in a mtge. was 
sold by the mtgee. by public auction, & at 
the sale the mtgee.’s solr. became the pur- 
chaser :——Held: the purchase by the solr. 
was invalid, & must be set aside.—ILAWRANCE 
v. GALSWORTHY (1857), 30 L. T. O. S. 112; 


3 Jur. N. S. 1049. 


Annotation :--Retd. Nutt v. Nastun (1899), 80 L. T. 353. 


PART XIII. SECT. 1, SUB-SECT. 1. 

2180 i. Application of rule—ore- 
closure—-Proceedings on  bond.j— Re 
IHANDLER’S ESTATE (1883), 17 N.S. R. 
(& R, & Gd.) 78.—OAN. 

k i. action on covenant -enutry 
indy possession. |- GQRwAT Waser Lari 
ASSURANCE CO, ow POLLOCK (Alta.), 
piw929j 2D. Le 9. 4685 1 WOW. RR. 
742. CAN. 


PART XIII. ass tas o SUR SECT. 1.— 


ed. Length of.\——Hield : (1) in enacting 
Property Law Aimendment Act, 10927, 
the Legislature must be presumed to 
have intended the repeal of Mortgages 
Final -ixtension Act, 1924, s. 70; 
(2) until the mtgor. took some active 
step towards availing himsclf of the 
protection granted him he acquired 
no right which survived tho repeal of 
the protecting Act, & tho mtgee. was, 
therefore, ontitled to exercise his 
power of sale without giving three 
months’ notice of his intention to doso. 

MATIUIESON v. HAL, [1929] N. Z. 
L. R. 333. N.Z. 


PART XIII. SECT. 2, SUB-SECT. 1.—D. 


se, Sale of two properties subject to 
mortgages-—Sale by mortgagee of one 
roperty on default by purchaser — 
tights of purchaser of other property 
against morigugor & defaulting pur- 
chaser,)}- -NORRIB_ v. MEADOWS (1882), 
7 A. R. 237,—CAN. 


PART XIII. peghs SUB-SECT. 3.—- 


af. Sale under Lant Titles Act— 
Jurisdiction to stay roceedtngs. }— 
Ke LAND Trrims Aor, Fte Ftripma & 
Nortu oF ScorLtann MtTGn. Co. 
(1927) 3 D. L. R. 690; [1927] 3 
CAN . Rh, 423 ry 22 Alta. L. ht. 575.— 


PART XIII. SECT. 2, SUB-SECT. 5,—A. 

k i, Order permitting purchase at price 
Siccd by court—-With leave to recover 
deficient y - ~Whether foreclosture.]-—— SE- 


curity Truar Co., LTD. v. Sayre & 
Giieo¥s [1920} 3 W. W. R. 469.~-- 
kc ii. mo ee ~~.) - CANADA LIFE 


INSURANOE Of. v. MCHARbyY, [1922) 
Ae ~ i. 855; 68D. L. R. 712.— 


PART XIII, SECT. 2, SUB-SECT. 6. — A, 

283811. Position of moriganec —Whether 
a trustee. |—A mitgee., in oxoercising his 
power of sale, must exercise it in good 
faith. He has a right to look after 
himself first, but be is not at liberty 
to look after his own interests alone. 
He wust not wilfully & recklessly 


1857), 30 L. T. O.8. 
7)}2 Ch. 351, 


eee et ee ee ee ee 


2356. Add. Annotation :—Generally, Mentd. Verner- 


Jefircys v. Pinto, [1929] 1 Ch. 401. 


STRAWBRIDGE 


Ch. 606. 
25788. 





-]|—MASTERS ¥. 
L. Jo. 557. 


2605. Add. Annotation :—As to (1) Apld. Man- 


chester & County Bank v. Monk (1929), 78 
Sol. Jo. 465. 


2631. Add. Annotations :—-Refd. Houghton  v. 
Nothard, Lowe & Wills, [1927] 1 K. B. 246; 


2504. Add. Annotation :—Refd. Ideal Films v. 
Nichards, [1927] 1 K. B. 874. 


2535. Add. Annotation :—Refd. Re Wait, [1927] 1 


OCrovucnh (1927), 63 


Liggett (Liverpool) v. Barclays Bank (1927), 





ree -~ 


deal with the property in such a manner 
that the interests of the mtgror. are 
Racrificed. ‘Therefore, he is bound to 
take reasonable precautions in exercis- 
ing the power of sale to seo that the 
ud vertisoments of the salo are adequate, 
& that the property is not sold at such 
® manifest undervalue as in itself to 
indicate disregard of the mtgor.’s in- 
terest.-- HARTLEY v. Houmpunin, (1928) 
Pee Q. 83; affd., 2 A. 1]. J. 106, -- 


PART XIII. SECT. 2, SUB-SEOT. 8.—-A. 


sg. Sale under second mortyage.)— 
FLEMING v. McoDouGaLtt (1880), 8 
RP, hn. 200.— CAN. 


sh. Right of purchaser of part of 
mortgaged property to marshal —Against 
purchaser of other t subject to entire 
mortgage adebt.J}- KamMraA SINGH 1. 
CHATURBHUS Sinan (1920), I. lL. KR. 
8 Pat. 585.—IND. 


sj. Whether fee passes.)- -Whero 
mtyees. in fee in posrosslon executed 
a deed purporting to “ convey, assign, 
release & quit claim” to tho grantces, 
“ thoir heirs & assigns for ever,’ all & 
singular the mortgaged land, habendwum 
‘Cag & for all the estate & interest ” 
of the geautors “ in & to tho same ” :-~ 
Vield : sufticient. 10 pass the fee to the 
grantees. --BRriuanr =v. 
(1882), 1 O. R. 172. CAN. 


PART XIII. ar i, SUB-SECT. 8.— 
e a € 
q. Revsd., 7 A. RR. 10. 


PART XII. SECT. 2, SUB-SECT. 9. 

sk. Sale under second mortgage -- 
Purchaser’s right to possession—JLease 
fram Vs morigagee to mortigaygor.}— 
Land having been sold under a power 
of sale in a second mtge. :-—Held : the 
mtgor. was estopped from setting up 
a lease from the first mtgee. aa against 
a claim for possession by 8 transferee 
from the purchaser, even though at 
the time of securing the lease the equity 
of redemption was no longer in the 
mtgor.-- SEWELL t. HNnatiw & HNaTrw 
(Man.), [1927] 3 W. W. R. 577; revad. 
{1923} 1 D.L.R. 570; (1928) 1] WoW, 
274; 37 Man. 1. li. 217.—CAN. 

sl. Right of second mort: e of part 
of morigaged property—-Where other 
portion already sold by mortgagor-—To 
compel first mortgance to proceed against 
that portion-~ & have purchaser joined 
as eS ee SowcaR °&. 
Natro RAMAPoss REppraR (1927), 
I. L. R. ol Mad. 648,-—IND. 


PART XIII. BECT. 2, SUB-SECT. 10.— 


sa. Subr ; ntribution.} — 


— Co 
on v. SMITH (1862), 9 Gr. 347.— 
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McMurray 


137 LL. T. 443. 





ne 


PART XIII. SECT. 3, SUB-SECT. 1.— 
E. (d). 


2565 i. Receiver anpointed.|—-BRant- 
FORD) CORPN. 0. GRAND RIVER NAVIUA- 
SION Co. (1860), 8 Gr. 246.—CAN, 


PART XIII. SEV 3, SUB-SECT. 1.— 


e a e 
2589 i. Interlocutory anplication. }— 
KASTERN TRUST Co. v. NOVA SCOTIA 
SrrrL & Ooar Co., [1927] 1 D. L. R. 
421 : 59 N. Ss. R. 123.—CAN. 


PART XII. SECT. 5, SUB-SECT. 2. 

d i. —-——~ Mortgage for purchase- 
money. }—TULLY v. BRADBURY (1861), 
8 Gr. 561.—CAN, 


PART XIII. SECT. 5, SUB-SECT. 3.—A. 


2647 1. General rule~- Assignee not 
liable. }-~- POWER v. Nova Scorra TRUST 
Co., (1928) 4 D. L. R. 570.— CAN. 


li. —-- ——.]—Theo implied cove- 
nant under Land Titles Act, hi. 8S. A., 
1922 (ec, pets 8. 54, does not arise in 
the case of the transfer of only part of 
the mortgaged land.—/fte MACDONALD, 
{1925] D. L. R. 7483; [1925] 1 
aa R. 1031; 21 Alta. L. WR. 66.- 


PART XIII. SECT. 5, SUB-SECT. 4. 


sm. Leffect of consent to variation of 
primipal sum.J—-MORYVLEMAN v. PUB- 
L10 ‘TRUATHE, [1927] N. Z. L. R. 642.-— 


sn. Mortgage for purchase-money — 

endor accepting from purchaser 
transfer of other land subject to incum- 
brances-——Right af vendor to add amount 
of incumbrances to claim under mort- 
gage.]J—MAULSON v. MOORE (1860), 8 
Gr; 448.—CAN. 


so, Mortgage to managing director of 
company assigned to company—Right 
of mortyagor to set off against amount 

ue—-claim against managing director 
for services rendered.}--NORTHARD & 
LOWE Co. v. DuRNO, [1927] 2 D. L. Rh. 
892; 59 N.S. R. 310.—-CAN., 


PART XIII. aes bas SUB-SECT. 5.— 
« (@). 

2664 v. ——.}—McCuale v. BARBER 
(1898), 29 S. C. R. 126.—CAN. 

2664 vi. -}~—Where after a final 
order of foreclosure the mtgee. sues the 
imtgor. on hia covenant, the m : 
must be in the position, if redemption 
is sought, to restore the mortgaged 
prop intact.—CoLONIAL INVEST- 
MENT & LOAN Co, vt. MARTIN (Man.), 

1927} 3 D. L. R. 360; [1927] 2 

. W. RR. 94; affd. (1928) 3D. L. RK. 

781i: [1928] S.C, R. 440-—CAN, 
-}—Plitf., mtgee., being 
the transferee of the title under a tax- 








2664 vii. 


2688. Add. Annotation :—Retd. 
son (1929), 141 L. 'T. 469. 
2757. After this case add “ 
OF Actions, No. 


(1928), 97 L. J. Ch. 899. 


2890. Add. Annotation :—Refd. Purnell v. 


[1927] 3 Ch. 142. 
28972. 





24 L. T. O. S. 267; 
W. R. 202. 


Annotation :—-N.F. Wilkins v, Reeves (1855), 3 Eq. Kep. 494. 





ee ee ee re mee ee 


sale, was held entuiled to recover in 
an action upon the covenant in the 
mtge. deed, notwithstanding he had 
put it out of las power to transfer the 
and to dcfts. m case they paid the 
mtge. moneys.~ SURVAl wv. SHEAR, 
[1920] 2D. LL. RR. 638; 63:0. Te Rk. 
381, revag., (1928) 1D. L. Rog, 61 
O.L. R. 390. CAN. 


PART XIII. SECT. 5, SUB-SECT. 5. —C. 

ti ~ - Right of mortgagor to repay 
dedi de redeem.jJ —KEven = ufter § fore- 
closure under Land Titles Act, the 
mtgee, may sue upon the covenant for 
the payment of the mtge. moneys, 
though, if he duoca, tho mtgor., on pay- 


meut of the debt is entitled to redeem 
his property.- DovGLasS THE 
MUTUAL LIFE ASSURANCE Co., [1918] 3 


W.W. RB, 529; sub nom. MUTUAL LIFE 
v. Douaras, 44 D. L. BR. 115.~ CAN. 


PART XIII. SECT. 5, SUB-SECT. 5.—-E 


m i. - ——~ J'o purchaser from mort- 
gagor.}]—In an action by a mtgee. 
against a mitgor. on his covenant to 

ay, the mtgor. pleaded that he had 

cen released by an extension of time 
viven without his consent to a pur- 
chasor of the land from him: -Held: 
judgment must be given for pltf.—- 
ALLOWAY & Cywamvion, Lrp. 2. 
STEPHENSON, (1927) 3 D. L. KR. 220, 
{19271 2 W. W. R,. 337; 36 Man. L. Rh. 
636.— CAN. 

sp. Alorigaye containing receipt clause 
but no covenant for. repayment.]- A 
mutge., which contains an acknowledg- 
ment of receipt of the money, but no 
covenant for repayment, does not of 
itself afford conclusive evidence of a 
debt, so that the mtgee., or his assigns, 
can maintain an action for its recavery. 
—LONDON LOAN Co. t. SMYTH (1882), 
32 C. P. 530.—CAN. 


sq. Variation of —_mortgage By 
assi of AL ac -Mortgagor con- 
senting provided Uability not increased. | 
-~-PURLIG TRUSTER tT. MORILEMAN, 
{1828 ] N. Ly Lh. it. 337.-—N.Z. 


PART XIII. SECT. 6. 
2687 i. Varied, 39 U. C. Ri. 280. 


PART XIII. SECT. 7, SUB-SECT. 2.— 
A. (d). 


sr. Duty of mortgagor -To see lo 
parcelling out of land directed to be sold.) 


—Braty v. RapenmuRsT (1871), 3 
Ch. Ch. 344.—CAN. eee 

at. Postponement o ——-Freah - 

tecmient unnecessary — Note of pon: 
ponement at foot of old advertisement 
nuficient.}--THOMPSON t. MILLIKEN 
(1868), 15 Gr. 197.—-CAN. 

su. Conveyance —Partica - Wife foin- 
ing in execution of incumbrance.} 


Humphery ve. Wil- 


See, also, LAMITATION 
wee ade 1369a, ante.” 

; - Annotation :~-~Mentd. Wi . AG, 

of Irish Kree State (1927), 96 L. e p. Cc. 83. 
2874. Add. Annotation :—Mentd. Re Mills, Mills 

v. Lawrence, [1930] 1 Ch. 634. 
2876. Add. Annotation :—Consd. Weld v. Petre | 229288. -- a 
who was also tenant for 
property, was made sole deft. to a bill for fore- 
closure or sale :-—~ Held : the 
In remainder wero sufficient 
MARRIOTT v. KimkTAmM (1862), 3 Giff. 536; 
31 L. J. Ch. 412; 6 L. T.17; 8 Jar. N.S. 
379; 10 W. R. 340; 66%. BR. 521. 


———.|-—As a general rule . 

beneficially LaPeer 4 in an perio 
redemption ought to be made parties to a 
foreclosure suit.—CROPPER v. 
(1855), 3 Eq. Rep. 492; 24 L. J. Ch. 430; 
1 Jur. N. 8S. 28933 


rr rere rr re 
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2897b. 


Cases 2688—3116. 


——-~—.]—-A_ suit was instituted by a 


mtgee. against the trustee for sale of the 


Roche, 


equity of 


MELLERSH | 9994 tad. 


3116. 


Moorrm 7. SHINNERS (1858), 1 Ch. Ch. 
59Y,.— CAN, 


PART XIII. art as SUB-SECT. 2.- - 
. a). 


sv. Mortgagee crecutor de son tort 
Sufficient assets of deceased morlgagor 
No right to foreclose.) KENNA ot, 
ona (1825-1897), N. B. Dig. JLI.-- 


PART XIII. SECT. 7, SUB-SECT. 2. 


2869 i. Vortgayees bu deposit 
Denosit of dcbentinoes.| Debentures 
secured by a trust deed were Issued by 
deft. co. under an arrangement wath 
pit f. that the proceods expected thore- 
rom should be used in paying off the 
debt owing from the eo. to him A in 
continuing deft.’§ business, ‘Phe trust 
deed provided that the debentures, 
after execution thereof by the directors, 
phould be delivered to the trustee & 
ccrtifled 10 by him from time to Clie 
us yequired bv resolution of | the 
directors, & should be returned to 
then ov delivered to thei order. 
helng found tmipossible to sell any of 
the debentures,  deft.’s  maaglog 
director, at the request of pif. in 
structed the trustee toa deposlt the 
debeutiuies with pith as collateral 
secunty. for said indebtedness &— to 
sccuro further advances. Thereafte 
advances were juade by pltf. & thre 
bisimess continued fora year. eld; 
pitf wa entifled to enforce his security 
bs requaormg the trustee to enforce the 
faust deed oan the ueual inanner. 
ANPRHSON or MoNa«ut Lt atime & 
SHINGLE Co... Lip, (i92o) 2 On L. i, 
200; EW.W. 180, to Ba. 
$66, CAN, 


PART XIII. gk 7, SUB-SECT. 4.-— 


sw. Widow of intestate mortgagor 


alpplication for widew to represent 
stale.j— Held: an application under 
K. B. Rue 205 should be refused, 


since Surrogate Cts. Act mado ample 
provision for the requirementa of the 
mtgee, —Fte GRKAT Weat Lirm As Uk- 
ANCE Co., Re ® Karate (Man.), 
{1927} 3 W. W. R. 302. CAN. 


PART XII. aaa 7, SUB-SECT. 4. 


mm i. Death after conmencement 
of action.) - NETURRLASDS INVEST - 
MENT Co, vo. TRUSTS & GLABKANTIIL COo., 
f1929)1 DL. Rn. 463; 1 WW. i. 62, 
43 Alta. L. H. 631. ~CAN, 


PART XIII. SECT. 7, SUB-SECT. 4.- H. 


- oJ - KADULBSCH " 
R. E. D. 400) ©=6CAN, 
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2945 iv. - 
TAYLOR (1880), 


! 
! 
| 


| 


property & exor, of the mtgor. for a fore- 
closure :-- Held : 
interested in the equity of redemption were 
not. necessary parties to tho suit.- -WILKINS 
. REEVES (1855), 3 Eq. Rep. 494; 24 1. T. 
O. S. 337; 3 W. BR. 305. 


the persons beneficially 


.|—A surviving trustee & extrix., 
ife of mortgaged 
pert ies interested 
y represented.— 


Annolation: Refd. Friern Barnet 
ULC. vr. Adams, [1927] 2 Ch. 25, 
fdd.  Anvofation ss Mentd. Garland rv. 


Archer-Shee (1980), P42 b. 1. 443. 


PART XHI. sega a SUB-SECT. 6. 
« (a). 

ga. Questions of meread law da fact 
davolecd  Defendand though nat apwar- 
ma Jing natiee disputing — amount 
tlamaty Rareuman oe Kiprorr, 
{1V2S) £1 b. 310; 82 OO. TR, 
G20. CAN, 


PART XIII. SECT. 7, SUB-SECT. 6. - 
B. (c). 

Power of master ta came 

pede | TORONTO GiNt RV Trea 

Corence Perpon, |A297, § Pow. mR, 

O72. TW. WW. Yo, Sas ba 

2 , CAN. 


PART XIU. SECT. 7, SUB-SECT, 6, - 
C. (b) i. 


m i. 


sc. Jutlusion of injunction against 
aveste by mordyagor tn posecsxion | 
Cawimar McGiurna (359), CO. ba d. 
8.142 GAN. 


PART XIII. SECT. 7, SUB-SECT. 6, -- 
D. (b) i. 


sd. Sale of mortgagor's citerest Not 
frend as if { Mortaaade Coren, or 
wy A SOOLTA C. AGLEN (Cun), LEGeu] 
PP. t. . oh. | CAN, 

af. Provision that sale be suturet to 
reserve bid | In Sackatchewan oan 
order for sale dn a omitge. action should 
not provide that the sale be subject 
fo on reserve bid. Ba. ToRONtO a, 
MALUESON & McCasntins, [L028] 2 
0. Ut. Ol: (1ezs] § W. WwW, Tt. B68; 
22 Sunk. E.R. (67. CAN. 


PART XIII. SECT. 7, SUB-SECT, 6. -- 
D. (b) ib. 


-MUR- 


qi. - To postpone actle a 
-% RK, 


DOCK vw. LAWAON (1871), BP 
454. CAN. 


PART XIII. — . » SUB-SECT. 6,-—- 
° a e 


8169 i. ——- On default of defence.| — 
ANGLICGAS SYNOD ¢. ousHELL & May 
(1927), 38 13. C. NR. 400, —OAN, 


PART XIII, es ee PUB BEC? 6.-- 
ie €) . 

g i. -.) W., having 4 
* charge” on lands daly reeorded fn 
{he Janud titles office, alloging that the 
charge was in acrear, began foreclosurc 
proceedings in the ae me (Ct. of 
Optario, whieh resulted in a decree 
& final order for foreclodure > —Jlebd : 
the master should recon! W. aa owner 
of the land [If he found that all 
persons having clalmx subsequent to 
the charge wero foreclosed by _ the 
decree & order. It ie not the duty 
of thi master of thtles to review the 
proceedings Jo the ct.; he must give 
the orders of the ct. thea full effect 
without going bchind them in any way. 


Cases 3378—3648. ENGLISH AND EMPIRE Dicest SUPPLEMENT. 


3378. Add. Citations :—sub nom. Re OLAYTON & 
BARCLAY’S CONTRACT, [1895] 2 Ch. 212; 64 
L. J. Ch. 615 ; sub v10m. CLAYTON v. BARCLAY, 
7123.7. 764; 59). P. 489; 43 W. R. 549; 
11 T. Ju R. 415; 39 Sol. Jo. 503; 13 R. 556. 





Add. Annotations :—Refd. London & County 
Contract v. Tallack (1903), 51 W. R. 408; 
Official Receiver v. Cooke, [1906] 2 Ch. 661; 
Re ent County. Gas Light & Coke Co., [] 909] 
2 Ch. ; 


Part XIV.—Discharge of Mortgages. 


3423. idd. Annotation :~-Refd. Re Fenton, Hx p 
Fenton Textile Assoen. (1930), 99 I. J. Ch. 


358. 


3427. Add. Annotation :—-Refd. Bonham v. May- 
cock (1928), 138 I. T. 736. 


3433. Add. Annotation :—Apld. Bonham v. May- 
cock (1928), 138 IL. T. 736. 


3434. Add. Annotation :—Apld. Bonham v. May- 
cock (1928), 138 L. T. 736. 


3436a. -—— ——- — .]| he absence of 
express authority or holding out, the mere 
receiving of interest on a mtge. by the 
mtgee.’s solr. does not imply authority to 
receive the principal. The solr. is, for this 
purpose, agent of the mtgor. & not of the 
mtgee.—-BONHAM v. MaAycock (1928), 138 
L. T. 736; 44 °'T. L. BR. 387; 72 Sol. Jo. 254. 





3451. Add. Annotation :—Refd. Re Simms, [1930] 


2 Ch. 22. 

3453a. ——-- ——--.]|—Ricuarps v. Syms (1740), 
Barn. rE 90; 2 Eq. Cas. Abr. 617; 27 E. R. 
567, L. C . 


Annotations :-- Consd. i ase v. Tynte (1756), Amb. 
Cross v. Sprige (1819), 6 Hare, 552. 
Elwes (1827), 1 BU. N.S. 497. 

3495a. Jurisdiction to stay—-Terms.|—-In an 

ejectment on a forfeiture in not paying mtge. 
money, deft. is entitled to have proceedings 
stayed under Mortgage Act, 1733 (c. 20), 

upon payment of the principal & interest due 
on the mtge. deed, with the costs incurred, 
without) paying any bygone interest not 
included im the mtge. or the expense of 
preparing the mtge. deed or any assignment 
of d. BAGG ». STEEL (1832), 
Dowl. 359. 


$18: 
Refd. Dufficld v. 





Part XV. -Avoidance of Mortgages. 


3646. Add. 


Tle is entitled (0 ask for proof that there 
has been nu appeal or application to 
open the foreclosure ; but not for proof 
that the proceedings Jeading up to the 
deciee & final order were regular & 
anfiiclent.~ Jée Wnrar, [1928] 1 D. 1. R. 
937; GLO. L. R. 510.—- CAN. 


PART XIV. eure re SUB-SECT. 2.-— 


3389 i. (Creditors 
HOLLAND, Far p. 
S.R.N.$ 
RR AUS. 


PART XIV. SECT. 2, SUB-SECT. 1. —A. 


ad (p. 603) i. ——.);- CAMPRELL tv. 
RAVNOR, Wess 4 dD. "Le: h. 686; 59 
oO. L. qh. . ~CAN. 

x. J ane nts on account -VH hether 
mortgage discharqged.|— Held: the 
transactions which had taken place 
discharged the mtge. debt. —BUcTANAN 
” KERBY (1855), 5 Gr, 332.--CAN. 

sy. ~ — —-—.]—Jleld: tho circum- 
stances were sufficient to show that the 
nite, was intended to cover a floating 
balance, & was not satistiod. -JUssICLL 
v. DAVEY (1858), 7 Gr. 13,.—CAN, 

3423 i. Set-o, ~}—DIOK v. SCHWARTZ 
(Man.), (1926] 3 D. L. R. 894.— CAN. 

b (p. 604) i. — - Defects rca.) —Tho 
absonee of the residence & occupation 
of the subseribing witness to a certifi- 
cate of ertifgats, of wmitge., on the face 
of the certifi spoeeD stated in the 
alfiidavit :—Held: clearly no ob ceaen: 
being cured by 36 Vict. c. 17, 8. 8 (O.). 
-~ STODDART v. STODDART (1876), 39 
U. C. R. 203.—CAN. 


of testator.) Re 
HOLLAND (192%), 28 
S. W. 388; 45 N.S. W. WL. N. 


d (p. ad) i. ——.J—EWART vt. 
DrypEN (1867), 13 Gr. 50.—OCAN. 
sz. Payment to murtgagor’s nominee 


Annotation : 


-— Nonunce absconding — Mortgagor 
ale }- CoRaINI v, PALM (1925), 35 
B.C. RR. 417.- CAN. 


PART XIV. SECT. 2, SUB-SECT. 1. —B. 


pi. Ne OWL v. JOMNSON. ie 
V.L.R.415; 49 A.L. T. 311. AUS. 
PART XIV. SECT. 2, SUB-SECT. 2. 


sm. Discharye of mortgage on erccution 
& nerformance of agreement,.|- WksT 
v., ACCIDENTAL Hirnk INSURANCE Co, 
(Sask.), [1927] 3 D. LL. KR. 260.—CAN, 


PART XIV. SECT. 3, SUB SECT. 1. 


ni, —- —.}-—PItf. was the assignec of 
u itaon & dofts., the purchasers of the 
equity of redeniption from R., the 
mtgo.., covenanted to assume the 
incumbrances on the land, & pltf., 
in consideration of the assignment to 
him of that covenant of indemnity, 
released Ri, from all Hability upon his 
personal covenant contained in the 
mtge. :—Held the mtgo. debt was 
not wiped out by the release, & pitt. 
was entitled to enforce the covenant 
of indemnity. —KssER v. PRITZKER, 
{1926) 2D. L. R. 645; 58 OO. L. R 
537.-—-CAN. 


Li. Statutory discharge executed by one 
of two executors of deceased mortgagee. }-— 
Held: cffective, when registered, as a 
Toon Vey auce of the land.—#?e A. & B., 
gery dD. L. RR. 1070; 60 0. L. Rr. 

647.—CAN. 

sb. Right of mortgage io release portion 
of morlgaged property— To purchaser 
of that portion — Bond given by purchaser 
Ay mortgagor for payment of proportion 

ad BANK OF MONTREAL 1. 
TiorgiNs (1864), 2 K. & A. 458.—CAN. 
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Refd. Blay 7. Pollard & Morris, [1930] 1 K. B. 628. 


PART XIV. SECT. 4, SUB-SECT. 2.—C. 


3556 iv. — J —- TT te principle, 
eucared in Smith wv. mA No. 
3578, which is based on Zoulmin v. 
Steere, No. 3555, is not appheable to 
India —M WGI ULAT BAGARIA t. 
PON ae Dake AN 


PAL CHATDIN RL 
(1929), 1 


» R57 Cale. 82. —IND. 


PART XIV, SECT. 4, SUB-SECT. 2, —E. 


ni,- -.J CLARY v. BOULAY, [1928] 
2D. 1. 2. 144.- CAN. 


3573 xv. -—- — -]—In order that 
& Subsequent migee., who has paid off 
a prior mtge., should have priority 
over the rest, it is sufficient to show 
that the parties intended that the 
mtgee. should have the first & only 
charge, & it is immaterial whether tucre 
was any intention to heep allve the 
ior mtge.— PANDIT DuRGA MI1saslk v. 

ATJINATH SARAN (1928), I. L. R. 8 
Pat. 360.—IND 


PART XIV. SECT. by PUR Eel 2.— 





3605 xi. ——-.] —An owner of land 
who has paid off a mtge. thereon 
is deemed to have extinguished the 
intge., unlJess it appears from the cir- 
cunistances of the transaction that 
he intended to keep it ahve for his own 
benefit. -Horrs tv. Borowsk1, [1928] 
2D. 1. R. 72; [1928] 1 W. W. R. 545; 
92 Sask. L. R. 434.—CAN. 


PART XV. 


so. Lien granted over unpatented land 
—T'ransfer to third party— Patent issued 
tu third party on payment of arrears.)— 
pe Nae THRESHER Co. v. BOURDIN 
(1910), 15 W. L. R. 181.—CAN, 


8950. Add. Annotation :—As to (1) Consd. 


4054. Add. Annotations : —Refd. 


4061a. ——-.] 


improve 
HAnna, [1926] N. Z. L. H. 883.—N.Z. 


PART XVI. SECT. 2, SUB-SECT. 4. —A. 
sf. Mortgagees carrying on business 


Vol. XXXV.—Mortgage. 


Cases 3698— 4393. 


Part XVI.——Accounts. 


Assce. v. Hope, [1928] Ch. 179: i 
Wood (1928), 139 1. T. 250. Nae 


8698, Add. Annotations :—Refd. Royal Exchange 3733. dd. Annotatian : -Mentd. Gough's Garages, 


Lid. «. Pugsley, 11980] 1 K. 3B. 615. 


3765. Add. Annotation ¢ - Refd. Barratt ». Richard- 


son & Cresswell, [1980] LK. B. 686, 


Part XVII.—Interest on Mortgages. 


v. Lindsay (1928), 44 T. L. R. 501. 


Sowerby | 3990. Add. Annotation :—-Consd. Weld v. Petre 


(1928), 97 L. J. Ch. 899. 


Part XVIII|—Costs, Charges, and Expenses. 


Campbell] v. 
Pollak, [1927] A. C. 732; Thomas v. Jones, 
{1928] P. 162. 


In 1897 the trustees of the will of 
J. & Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In 1924 & 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured all the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for redemption. 
B.’s solrs. carried in a bill for taxation, the 





4391. Add. Arnotulion: - Refd. 


4392. Add. 
4393. Add. 


charges being according to the scale in Sched. 
J., Part I., of the General Order under Solrs.’ 
Remuneration Act, 1881 (c. 44), for ‘‘ investi- 
gating title & preparing & completing deed 
of security.”” The taxing master took the 
view that Sched. 1. did not apply, & taxed the 
bill accordingly : -Held: there had been an 
“investigation of title’? within Sched. J., 
& the matter must be referred back to the 
taxing master. -Re COWARD, CHANCK & Co., 
[1928] Ch. 870; 07 L. J. Ch. 2843 130 1. 7. 
113; 72 Sol. Jo. 225. 

Campbell — v, 
Pollak, [1027] A. CG. 782. 
Annotation: -Refd. 
Pollak, [1927] A. C. 732. 
Annotation: Refd. 
Pollak, [1027] A.C. 782. 


Campbell — v. 


Campbell — v. 


PART XVI. SECT. 2, SUB-SECT. 3.—B. 565: 640. L. RR. 22ut. CAN. PART XVIII. SECT. 3, SUB-SECT. 2. 
3770 i. Improvements Ly mortgagee— efi. - «J -Where a imitge. does not qi. Not limited to sum paid ito 
Occupation rent not increased—Uniless nnply with Interest Act, W277, 8. 6. 0 | lurt.] Liawen oe Menponanp 


allowed.}-~DONOVAN ¥. 
for Interest. 


g (p. 657) i. 


the intgor. 34 relieved from ull Habflity 
Roane ¢ LaBOW, (120) 
3D. RS: 610. L. 2.309, CAN. 


Ibhen yranted.} 
The et. cannot reduce the rate of 


| (sank), 11924) 3 DoT. RB. 69t CAN. 


PART XVIII. se 3, SUB-SECT. 4. 


with mortgagor in their employ —Pay- 

ment of wages—Value of gaodwunill.)- 

VAN VOLKENBERG 0. WESTERN CANADA 

Ane Co. (1898), 6 B.C. R. 284.— 
AN. 


PART XVI. SECT. 2, SUB- SECT. 4. —C. 


nt. —~—- ———.]—FOsTER v. MORDEN 
(1881), 29 G. R. 25.— CAN. 


PART XVII. SECT. 1. 


3907 i. A charge on mortyaged pro- 
perty.J—MANGHI v. DIAL CHAND (1926), 
I. L. Rn. 7 Lah. 559.— IND. 

ei, -—— . A co. applied to deft. co. 
for 'a loan of $30,000 upon mtge. of 
real estate, & it was arranged that, the 
mtgor. should pay deft. co. a bonus of 
$3,000 for the advance :—#/leld: the 
bonus offended against Interest Act, 
R, S. C., 1987. — MBAGHER vr. LONDON 
LOAN & SAVINGS Co., [1929] 4D. L. RB. 


interest. or interfere with the stipula 
thon for compound interest Tan On 
the ground that the interest stipulated 
js considered to be excessive or that 
the interest has amounted to a Jarge 
aum owing to deft. not paving it at 
the stipulated periods of the rests 

reed upon um the bond. Ram 
KRISHNA KULANSI r, HeERAMBA 
CHANDRA Hay (1929), LL. RR. 56 Cale. 
960. IND. 


PART XVII. SECT. 4, SUB-SECT. 2. 


3964 x. - —.) He Brown, (1925] 
1D. R. 1125; 61 0. L. RR. 802. 
CAN. 


PART XVII. SECT. 16. 


am. Liffect of consent to variaion of 
rate of interest.}—MORTLEMAN v. PUH- 
ase HOBTRE [1927] N. Zz. lL. kt, figZ, al 
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80. deipght of mortgaged lo set offamount 
of taces paid against liability for coste 
Partiea entitled to costs not Liable for 
farea.) FRIEBEN 0. SASKATCIEWAN 
Morreaar & ‘TRUST Conpn,, [3024] 
2D. . RK. 12465 [1924] 2 W. WwW. RR, 
608,- CAN. 


PART XVIII. SECT. 13. 


4398 1. Costs of anpeal How borne - 
Rtight to payment forthwith.) A rntgor. 
& pursne migee. having appealed un- 
successfully from an order setting aside 
the registrar’s certifeate & directing 
& new account to be taken :- Held: 
the mtgee. was entitled to have the 
usual rule, that the cost of an unsue- 
cessful appeal are payable forthwith, 
adbered to.—-CANADA PERMANENT 
Mok TUAGE CORPA.U DALGLEISH, [1924] 
3 pole Jt. 59; (192s) 1 W.WL. RR. ode, 


Cases 3378—3646. ENauisH AND Emprre Dicrest SUPPLEMENT. 


3378. Add. Citations :-—sulb nom. Re CLAYTON & 
Barcyiay’s Contract, [1895] 2 Ch. 212; 64 
L. J. Ch. 615 ; sub 20m. CLAYTON v. BARCLAY, 
72 1. T. 764; 59). P. 489; 43 W. R. 549; 
11 T. 1. R. 415; 39 Sol. Jo. 503 ; 


13 R. 556. 


Add. Annotations :—-Refd. London & County 
Contract v. Tallack (1903), 51 W. R. 408; 
Official Receiver v. Cooke, [1906] 2 Ch. 661; 
Re ae Soanty Gas Light & Coke Co., [1 909} 
2 Ch. 1 


Part XIV.—Discharge of Mortgages. 


3423. 
$58, 


3427. Add. Annotation :—-Refd. Bonham v. May- 


cock (1928), 138 L. T. 736. 


3433. Add. Annotation :- Apld. Bonham 1. May- 


cock (1928), 138 L. T. 736. 


3434. Add. Annotation :—Apld. Bonham v. May- 


cock (1928), 138 L. T. 736. 
3436a. 


mtgee.’s solr. 
receive the principal. 


mtgee.—BONHAM  v. 


1dd. Annotation :—Refd. Re Fenton, Ey p. 
Fenton Textile Assocn. (1930), 99 L. J. 


—-— .Jj~Jn the absence of 
express authority or holding out, the mere 
receiving of interest on a mtge. 
does not imply authority to 
The solr. is, for this 
purpose, agent of the mtgor. & not of the 
Maycock (1928), 138 
L. T. 786; 44 'T. L. R. 387 ; 


2 Ch. 22. 
3453a. 


(th. 


567, L. C c. 


Cross v. 





3451. Add. Annotation :-—Refd. Re Simms, [1930] 


Syms (1740), 


Barn. Cb. 903; 2 Eq. Cas, Abr. 617; 27 E. &- 


Annotations :— Consd. Haserll ». Tynte (1756), Amb. 318: 
Sprige (1849), 


6 Hare, 552. Refd. Duffield v. 


clwes (1827), 1 BH. N.S. 497. 


3495a. Jurisdiction to 
ejectment on a forfeit ure in not paying mtge. 


stay—Terms.|—-In an 


money, deft. is entitled to have proceedings 


by the 


of it. 
72 Sol. Jo. 254. 


stayed under Mortgage Act, 
upon payment of the principal & interest due 
ou the mtge. deed, with the costs incurred, 
without paying any bygone interest not 
included in the mntge. or the expense of 
preparing the mtge. deed or any assignment 
Por 
Dowl. 359. 


1733 (c. 20), 


d. BAGG v. STEEL (1832), 1 


Part XV. Avoidance of Mortgages. 


3646. Add. Annotation :—Refd. Blay ». Pollard & Morris, [1980] 1 K. B. 628. 


Mo is entitled to ask for proof that there 
has been no appeal or application to 
open the foreclosure ;_ but not for proof 
that the proceedings leading up to the 
deaiee & final order were as A N 
rufficient.-- fe Wrat, [192811 0. L. Rh. 
937; 61 0. L. hk. 540.— CAN, 


PART XIV. aya! ee SUB-SECT. 2. — 


3389 i. Creditors of festator.] Re 
LEAN Kir p HouLaANnp ee) 28 
S.R. N.S. W. 309; 15 N.S. W.W. ON. 
88 AUS. 

PART XIV. SECT. 2, SUB-SECT. 1.—A 

d (p. 603) i. -——.;- CAMPBELL vt. 


RaYNor, [1926] 4 D. L. R. 6863 59 
oO. L. R. 466. -C ° 

Bx. Payments on iad “Whether 
morigage dascharged,.)-— Held : the 
transactions which had taken place 
dissharged the mt we. debt. — Buchanan 
v, KERBY (1855), 5 Gr, 332. — CAN, 

sy.- — -—Held : the ceireun- 
stances were sufficient to show that the 
intge. was intended to cover a floating 
balance, & was not satistled. ~RUsSSKLL 
®. DavuY (1858), 7 Gr. 13.— CAN, 

3423 i. Sel-off.}-——DIoK v». SCHWARTZ 
(Man.), [1926] 3 D. L. R. 894.-- CAN. 

b (p. 604) i. ——— Defecta on.j—The 
absronce of the residence & occupation 
of the subseribing witness to a certiti- 
eato of discharge of mtge., on the face 
of the cortificate, though stated in the 
affidavit :—Held: clearly no objection, 
being cured by 36 Vict. o. 17, 8. 8 (O.). 

- pe At vw. STODDART (1876), 39 
U. Cc. R. 203.—CAN. 


d c 
Darpan (386%), 3 13 Gr. b 60.—CAN. 
sz. Payment to mortgagor’s nominec 





Nominee absconding -— Jortyagor 
laable.] CORAINT v. PALM (1925), 35 
B. C. hi. 417.- CAN. 


Fant XIV. SECT. 2, SUB-SECT. 1.--B. 


Rowk v. JONNSON, | 1923] 
49 A. lL. T. 311,- AUS. 


Vv. Ai R. 515 ; 


PART XIV. SECT. 2, SUB-SECT. 2. 


sm. Discharge of mortgage on exccution 
& performance of agreement,}—-Wks1 
vy. ACCIDENTAL Fimk INSURANCE Co, 
(Sask.), [1927] 3 D. L. RH. 260.-- CAN. 


PART XIV. SECT. 3, SUB SECT. 1. 


n i, ———.]—-PItf. was the assignee of 
a it gc., & defts., the purchascrs of the 
equity "of redemption from lh., the 
intgor., covenanted to assume the 
incumbrances on the land, & piltf., 
in consideration of the assignment io 
him of that covenant of indemnity, 
released J, from all Hability upon his 
personal covenant contained in the 
mtge. :- Held: the mtge. debt was 
not wiped out by the relcase, & pitt. 
was ontitled to cnforce the covenant 


of eee -~-KSSER 0. a Fhe is 
11926] 2 D L. R. 645; 58 O .R. 
537 .—CAN. 


fi. Statutory discharge executed by one 
of two executors of deceased mortgagee.] — 
Held: effective, when rogistered, as a 
Peogn yy ance of the land.— Re A. & B., 
11927] 3 L. R. 1070; 60 0. L. k. 
647. GAN. 

ab. Right of mortgage to release portion 
of mortgaged property—To purchastr 
of that pore guven by purchaser 
Ae mor gagor for nayment of proportion 
of dedt.|}—-BaXxXk OF MONTREAL v. 
Wioprines (1864), 2 EH. & A. 458.~-CAN, 
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PART XIV. SECT. . SUB-SECT. 2.—C. 


3558 _—siv. — The prneibe, 
entunelated in Smath v. Phillips, No 
3578, Ae as based on Torlmin v. 
Steere, No. 3555, is not appheable tuo 
Indi. ~ MANGIULAL BAGARILA t 
rahe MOHWAN 
(1929), I 


Ps CHATDHURE 
~L. . 57 Cale, 82.—IND. 


staid XIV. SECT. 4, SUB-SECT. 2. —E. 


— +.) CLARY vr. BOULAY, [1928] 
2 D. “L. R. 144.-— CAN. 
3573 xv. —-— -—-—.J—In order that 
a subsequent mtgee., who has paid off 
a prior mtge., should have priority 
over the rest, it js sufficient to show 
that the partics intended that the 
mtgee. should have the first & only 
charge, & it is immaterial whether there 
was any intention to heep allve the 
prior mtge.— PANDIT ae Missik 2. 
BALINATH SARAN (1928), I. L. R. 8 
Fat. 360.—IND 


PART XIV. say eae 4, ee 2.— 





8605 xi. -J—An owner of lund 
who has paid off a mtge. thereon 
is deemed to have extinguished the 
intge., unless it appears from the cir- 
cumstances of the transaction that 
he intended to keep it alive for his own 
benefit. Horrs v. BorRowskr, [1928] 
2D. L. R. 72; (1928) 1 W. W. RB. 545; 
92 Sask. L. R. 434. —CAN. 


PART XV. 


sc. Lien granted over unpatented lami 
— Transfer to third party Patent issucd 
to third party on payment of arreara.)— 
NORTHWEST THRESHER Co. v. BOURDIN 
(1910), 15 W. L. RR. 181.—CAN, 


8698. Add. Annotations :-—Refd. 


3950. Add. Annotation :—<As to (1) Consd. 


4054. Add. Annotations :~-Refd. 


Vol. XXXV.—Mortgage. Cases 8698—4393. 


Part XVI.—Accounts. 


Assce. v. Hope, [1928] Oh. 179: i 
Wood (1928), 139 L. T 250. ; Smith v. 


Royal Exchange | 3733. Add. Annotation - 


-Mentd. Giough’s Garages. 
Lid. vr. Pugsley, (1980) 1 K. B. 615, 


3785. Add. Annotation + - Refd. Barratt ». Richard- 


son & Cresswell, | 1230] LK. B, G86, 


Part XVII.—Interest on Mortgages. 


v. Lindsay (1928), 44 T. L. R. 601. 


Sowerby | 3990. Add. Annotation :—Consd. Weld v. Petre 


(1928), 97 1. J. Ch. 399. 


Part XVIIl—Costs, Charges, and Expenses. 


Campbell  v. 
Pollak, [1927] A. C. 732; Thomas v. Jones, 
{1928] P. 162. 


4061a. ———.]--In 1897 the trustees of the will of 


J. & Mrs. J. executed a consolidating mtge. to 
B. upon certain securities to secure a certain 
amount. In 1924 & 1926 B. made further 
advances to Mrs. J., who was the owner in 
fee, upon the same securities. Mrs. J. died 
in 1926. In Jan. 1927 her trustees applied 
for & were granted a further advance on the 
same securities by B., whose solrs. had 
attended to the previous transactions. The 
deed secured an immediate advance, & it also 
secured ajl the previous existing securities, 
although the old securities had been kept on 
foot for the purpose of preserving priorities, 
& there was a new proviso for redemption. 
B.’s solrs. carried in a bill for taxation, the 


4391. Add. Annolition : 


4392. Add. 
4393. Add. 


charges being according to the scale in Sched. 
1., Part I., of the General Order under Solrs.' 
Remuneration Act, 1881 (c. 44), for ‘ investi- 
gating title & preparing & completing dead 
of security.”” The taxing master took tho 
view that Sched. 1. did not apply, & taxed the 
bill accordingly :--Weld ; there had been an 
“ investigation of title’ within Sched. I., 
& the matter must be referred back to the 
taxing master, —Re COWARD, CHANCE & Co., 
J1928} Ch. 370; O7 Ld. Ch. 2345 130 5. BR. 
118; 72 Sol. Jo. 225. 

~ Refd. 
Pollak, [1927] A. C. 732. 
Annotation: -Refd. 
Pollak, (1927) A. CO. 732. 
Annotation: Refd. 
Pollak, [1927] A.C. 7382. 


Campbell ov. 


Campbell — v, 


Campbell — v. 


ed ~— 


PART XVI. SECT. 2, SUB-SECT, 3.--B. 


8770 i. Improvements by mortgagee— 
Occupation rent not increased—~Unicss 
improvements allowed.J—-DONOVAN  . 
HANNA, [1926] N. Z. L. R. 883.-—N.Z. 


PART XVI. SECT. 2, SUB-SECT. 4. —A. 


sf. Mortgagces carrying on bustiess 
with mortgagor in their employ—-Pay- 
ment of wages—Value of goodwill, |— 
VAN VOLKENBERG 0. WESTERN OANADA 
os Co. (1898), 6 B.C. ht. 284.— 


PART XVI. SECT. 2, SUB- SECT. 4. —C. 


n {. ——~- ~—.]}--FosTER vt. MORDEN 
(1881), 29 G. R. 25.—CAN. 


PART XVII. SECT. 1. 


3907 i. A charge on mortyaged pro- 
yerty.J—-MANGHI ¥. DIAL CHAND (1926), 
I. L. KR. vi Lab. 559.— IND. 

ei, ——.- Aco, applied to deft, co. 
fora loan of $30,000 upon mige. of 
real estate, & it was arranged that the 
mtgor. should pay deft. co. a bonus of 
$3,000 for the advance :—/i¢ld: the 
bonus offended agaiust Interest Act, 
I. 8. CL, 1927. —MEAGHBR r. LONDON 
LOAN & SAVINGS Co., (1929) 4D. L. it. 





{ 


6410. 1. H. 221 CAN. 


6 ii. ~)) Where a mtve. does not 
comply with Interest Act, 1027, 5 6, 
the mtgor. is reheved from all Habilits 
for lnterest. Rournrs p, Laxow, (1025) 


964 5} 


SDL. Rosio: 81 OLL. 1 t0u. CAN. 
Bp. G47) i. When granted, | 
The et. cannot reduce the rate of 


interest. or interfere with the stipula- 
tion for compound interest mercly on 
the ground that the Interes€ stipulated 
Is considered to be excessive or thal 
the interest diak amounted te a large 
sum owing to deft, not paying ft at 
the stipulated periods of the resta 
agreed upon odin the bond. Jtaw 
KRISHNA KK ULASI " HERAMBA 
CpispRra RAY (1929), 1. B68 Cale. 
960. IND. 


PART XVII. SECT. 4, SUB-SECT. 2. 
3964 x. ~ 4] He Brown, [1928] 
1. n. 2.1925; O10. L. RK. 608, 
CAN. 
PART XVII. SECT. 16. 
am. Effect of consent to variation of 


a a Nr ee 





PART XVIII. SECT. 3, SUB-SECT. 2. 


qi. Not timeted to sean paid orto 
eourt.| Levert x or. Me bonanp 
(Sash.), (029) 3 0. 1. 1. Gof. CAN, 


PART XVIII. a 3, SUB-BSECT. 4. - 


80. tight of mortgagee lo axel offamount 
Of tarea paid against lurbility Jor costs 
Partivs entitled to coats not Uable for 
farca.) FRIEKEN 8. SASKATCHEWAN 
Monrgacn & Trust Gorpn,, (1024) 
20). L. Rh. 12d6; [1924] 2 W. WwW. RR, 
608, CAN. 


PART XVIII. SECT. 13. 


4398 |. Coala of appeal- Haw borne ~ 
Right to payment forthwith.) -A itgor. 
& puisne mtgee, having appealed un- 
successfully from an order setting aside 
the registrar's certificate & directing 
a new account to be taken :---leld: 
the mtece. was entitled to have the 
usual rule, that the cost of an unsue- 
eensful appeal are payable forthwith, 
adhered to, CANADA  PERMANEN' 


rate of tntrreat.}—MORTLEMAN 0. PUB: | MoRLOAGE CORVPN, ® DALGLEISH, [1928] 


uC TRUSTEE, ([1827] N. Z. L. R. 642, - 


1161 


| 


$0... 5a; [2028] 1 W. WLR. 082. 
~ CAN. 


Cases 622—64a. ENGLISH 4ND Emprre Dicest SUPPLEMENT. 


NAME AND ARMS. 


Part |.—Name. 


62a. Costs of compliance.]|——-The tenant for life 64. Add. Citations :—06 L. J. Ch. 9; 136 L. T. 


under a will must pay the expenses of taking 23; subsequent proceedings, [1927] 1 Ch. 593. 
testator’s name & arms as directed by the will. 

—-Re MERCER, DREWE-MERCER v. DREWE- 64a. —-—.]-—-SEMPLE v. HOLLAND (1863), 33 Beav. 
MERCER (1889), 6 T. L. R. 95. 94; 55 BE. R. 302. 


1162 


Vol. XXXVI.—Cases 4—143. 


NEGLIGENCE. 
Part 1—General Principles. 





4. Add. Annotations / -Generally, Refd. Cosmo- 
politan Shipping (vy. (Ine.) xv. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 1. 'P. 
rea if " one . ve Western Ry. Co. (1930), 

oda BR. 393 MeGowan ev. Stott (1923 
99 L. J. K. B. 357, n. , veers 
4a. ~———~ --—.] — Hargrove v. Burn 
(1929), 46 T. L. R. 59. 

7. Add. Annotation :—Refd. Manchester Corpn. 
v”. Farnworth (1929), 46 T. I. BR. 85. 

9 Add. Annotation :-—Refd. Oliver v. Sadler & 
Co., [1929] A. C. 584. 

12. Add. Annotutiona: -Consd. Re Munton, 
Munton v. West, {1927} 1 Ch. 262. Refd. 
Re Windsor Steam Coal Co. (1901) Ltd, 
[1929] | Ch. 151. 

21. Add. Annotation : ~Mentd. Manchester & 
County Bank 7. Monk (1929), 73 Sol. Jo. 165, 

38. Add. Annotation : —Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

53. Add. Annotation: -Distd. Oliver v. Sadler 
& Co., [1029] A. C. 584. 

58. ld. Annotation: -Refd. Jones a Great 
Western Ry. Co. (1930). 47 TT. dR. 39, 

59. Add. Annotation : —Consd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

59a. --—.]—In Mar. 1926, defts. carried out 


demolition work on premises adjoining other 
premises, called X., under a limited licence 
given by the owners of premises X. One of 
the conditions of the Hcence was that defts. 
should make good all damage done to pre- 
mises X. by reason of the demolition opera- 
tions. In the course of the operations defts, 
allowed debris to drop on an inaccessible 
part of the roof of premises X. & did not, 


eee ~ ~ - 


PART I. SECT. 2, SUB-SECT. 1. 


33° xXXV. —~.J-An action of 
damages wank bought against u firm 
of ginger beer manufacturers on bc half 
of two obildren who had been Injured |! 
through drinking a bottle of ginger 
beer, ianafactured by defenders, 
which contained the decayed bady of 
w mouse. The bottle was bought 
from a retailer, but the mouse, un- 
known to the manufacturers, was 1 
the bottle when it left their factory. 
Jt was possible for mice to enter empty 
bettiles at a factory, but the tmanu- 
facturers’ system of cleansing & 
inspecting the botue. before Alling was 
the best system known In the trade. 
There was no attirmative proof of 
carelesspess by apy of the manu- 
facturers’ acrvants in carrving out the 
system :—/Jeld; defenders fell to be 
assollzied ; on the ground that, as 
defenders neither knew that the con- 
dents of the botle were dangerous, 
nor were dealers in articles per se 
dangerous, they owed uo duty to the 
consumers, who had not contracted 
with them.- MULLEN v. BARR & Co., 
Lrp., M‘Gowan t. Barn & Co., Ltp., 
11929] S. C. (Ct. of Sess.) 461. —- SCOT. 


PART I. SECT. 2, SUB-SECT. 3.—A. 

3 iv. ——~. + -Paorric STAGES, LTD. 
v. bE a (1928) 2 0. L. R. 897; 
11928] 8. O. R. 92.—CAN. | 


PART I. SECT. 2, SUB-SECT. 3.—C, 
77 ti, —-—~.}—ARMAND v. CaRR & 


Cark & Wiaon, 
592. {19263 S.C. 


80 xxii. 


sub non, 


A388 CAN. 
80 xxili. 


hand side of the 


pied with the 


e. WeEtTHcH, [1928] 
CAN. 


82 vil. 
lawfully dol 
with a public 


——_es 





cautions to 


PART J. SECT. 2,SUB-SECT. 3. - D. (a). 


PEG ELKe. Co., (1924) 3 D. L. R. 570; 
sig2sJ 2 WW. W. 60%: 34 Can. ly. 
Cas, 267; 37 Man. L. RR. 4825 reuard., 
WIN NEES 6 
AFIDEL, [PU245 3 1). 


«J 
motor car is travelling on the right- 


not justified in holding to his course 
regardless of the consequences, 
is bound to exercise reasonable care 
to avold Injuring others, & ower this 
duty to the driver of an approaching 
car even ff the latter bas not yet com- 
statutory provision 
requiring him to turn out to the mebt 
of the centre of the highway. 


80 xxiv. -} 
iP. oF. 1), bag) 
CAN. 


working on a hway, 

ee eare not esau oe t 
exercisin ny ,ir 

thurefure; nist take reavonable pre- Pasmice, [19201 4 I. SH. SPB; Hf 

warn such jpwerons 


remove all the debris therefrom when the 
demolition work was completed. In July 
pif. became the occupier of promises X. 
under a lease. In Sept. a heavy storm of 
rain washed the debris which had been left 
by defts. on the roof of premises X. into the 
gutters on the roof, & a guiley was choked & 
the basement. of premixes X. was flouded, 
& goods which pitf. kept there were damaged. 
In an action by plitf. claiming damages for 
defts.” negligence : -#eld : there could be no 
negligence, as there was no duty on the part 
of defts. towards plitf. -KoONsKIER p. Goon- 
MAN (1). Imp, [1928] 1 K. B. 421; 07 





A ee 


I. J. OK. B. 2683 188 F<. T4815 40 RL. RR, 
91, a. A. 
59h. -.] Li aerovie oo Burn (1029), 16 
Tod. R. 59. 
V7. Added. | Annotation: Mentd. The Otfrante, 
pga] Pobre, 
85. .fdd. Annotations; Refd. Silverman o. Im- 
potial London TWotels (1927), 137 1.1. 073 
Deo Conservancy Board ». MceOuunell, (1928) 
2K. 2. 159. 
191. Add. Annotation : -Generally, Mentd. De 
Mreville oe. Dill (1927), 96 BJ. KB. £056, 
112, {dd.  trnoldhion: Refd. Halliwell vo Ven- 


bles (1980), 49 Led. K. Be 853, 
128. Add. Annotation: Refd. De Freville v. Dill 
(1927), 0610. J. K. B. 1056, 
- 7 -TARGROVE ov. BURN 
kT. Tas 1 0, 
134. child. clornotation sis lo (1) Refd. Jones 9». 
Gareat Western Ry. Co. (Aso), 17 1. 1. RR. Od. 


131a. (1920), 46 


ict ee 


143. idd. Annotation: As lo (2) Retd. Vontar- 
| dawe Rural District) Council vo. Moore- 
Gwyn, [1920] 1 Ch. 656. 


dangers created by the doing of the 
work whiel the latter could not with 
requonuble care discover,  McOuLiocn 
® Stan ConsrReoetion Oo., [PYas) f 
1 JRL. We. 970. (12s) WoW. RR. 291; 
A yo Sagk. I... RR. al. CAN. 
82 vill. el Harvie 
r CANADIANS Page Ry. Oo. & Ft apr 
& COAMTRECTION Cao,, 
frp... [igeay 2 Pe oe Re $22; 
WoW. 723 55 Crim, Ky. Cas, 2785 
| 238. b. Wt. 257. 


(M926) 3 J. LW, 
it, Stun CAN. 


ZRIDEL v. WINNI- 


: ; LNGINLEBMING 
Bake. Col as 
J.16. 6105 8.0, 


° 


Kiven though a 


PART I. SECT. 2, SUB-SECT. 8.—-F. 

93 i. Carriera.)-~A motor vehicle 
owned by two dofts. wax bolug driven 
by ons of them, L., & pitt. was injured 


| 
road, tho driver Is | 
| 
| in a collision which followed: Held: 
| 


b eh 


pits, though not a passeuger for hire, 
eould malnatain an action for damayen 
for bia injurles, want of ordinary & 
reasonable care on che part of L.. boing 
-PARLOV v. LOZiIna & RAGLG- 


shown. 
76; 18 


vicH (1920), 47.0. Ta 
Qa. Ww, N. 139,.--CAN, 


AUDLT 


BOW. W. R. 655, i 38 


AE) i. gto” | PART 1. SECT. 4, SUB-SECT. 2.--A. 
ae "482 Iv, Reved., (1919] 1 W. W. K. 

— ~ -.) Persons oe ; , 
a work which interferes 150 i. dajury nat capable of being 
ht, c.g. contractors , forracen or antitpatd Taabitity onty 
aust use whew neyligence  estebl raked, his AD-« 
sae, HpWwARnnS & TATISIUn, EDWARDHA 


TATINICH, GALL ov. EDWARDS & 


of: O.d. H. 9%. CAN, 


; 1163 


Generally, Refd. Coleshill v. 


Silverman v. Im- 





Cases 151—291. ENGLISH AND Emprre Dicest SUPPLEMENT. 

151. Add. Annotation :—Refd. Compania Mexicana gi P ‘ 
De Petroleo El Aguila v. Essex Transport & 162. ae at otrin Bhigpine Uo “on 18a L. on 
Trading Co. (1929), 141 L. T. 106. 369, ' : Pee 

156. ee Annotation : a aise _Pinelcton ; 

Abbey v. 8.8. Paludina, [19 ya LG: ae 
161. Add. Annotation :—Retd. H. v. H., [1028] P. gid RL rt ag et ee eae lean 
Part Il—Negligence in regard to Property. 

208. Add. Annotations :—Consd. Forbes, Abbott 243a. -— .] —HUMPHREYS v. DREAMLAND (MAR- 
& Lennard v. G. W. Ry. (1927), 138 L. T. GATE), Lrp. (1930), 74 Sol. Jo. 862, H. L. 
286. Apld. Compania Mexicana De Petroleo 256. Add. Annotations :—As to (1) Consd. Addie R. 
Kl Aguila v. Essex Transport & Trading Co. & Sons (Collieries) v. Dumbreck, [1929] A. C. 
(1929), 141 L. T. 106. Refd. Silverman v. 358. Refd. Oldham v. Sheffield Corpn. (1927), 
Tmperial London Hotels (1927), 137 L. T. 136 L. T. 681. 

573 Coleshill ». Manchester Corpn., [1928] Manchester Corpn., [1928] 1 K. B. 776. 
1K. B. 776 H The Hayle, f1929) P. 275. 261. Add. Annotations :—Refd. 

209. Add. Annotation :—Refd. Coleshill v. Man- peria) London Hotels (1927), 137 L. T. 57; 
chester Corpn., [1928] 1 K. B. 776. Dee Conservancy Board v. McConnell, [1928] 

218. Add. Annotation :—-Refd. Coleshill v. Man- 2K. B. 159. 
chester Corpn., [1928] 1 K. B. 776. 267a. Proprietor of Turkish baths—Dangerous 

217. Add. Annotations :— Refd. Silverman v. Im- insects.|—-Circumstances (see CONTRACT, No. 
perial London Hotels (1927), 187 L. T. 57; 5168a, ante), in which :—Held: apart from 
Coleshill »v. Manchester Corpn., [1928] 1 K. B. contract, defts. were under an obligation to 
778. , a person using their premises to abstain from 

219. Add. Annotation :—Refd. Coleshill v. Man- negligence, & if they, knowing of the danger, 
chester Corpn., [1928] 1 K. B. 776. did not take sufficient precautions & such 

223. Add. Annotations :—As to (1) Consd. Coles- person were injured, he could recover. - 


PART I. SECT. 4, SUB-SECT, 3.—B, 


hill v. Manchester Corpn., [1928] 1 K. B. 776 ; 
Addie (R.) & Sons (Collieries) v. Dumbreck, 
[1929] A. C. 358. As to (2) Consd. Compania 
Mexicana De FPetroleo Kl Aguila v. Essex 
Transport & Trading (o. (1929), 141 L. 'T. 106. 
Generally, Refd. De Freville v. Dill (1927), 96 
L.. J. K. B. 1056. 


Hild: 


276. 


291. 


the corpn. assumed, or held 


SILVERMAN v. IMPERIAL LONDON HOTELS, 
Lyrp. (1927), 137 L. T. 57; 43 T. L. R. 260. 
Add. Annotation :—Mentd. Dobell (C. G.) & 
Co. v. Barber & Garratt (1980), 47 T. L. BR. 
G6. 

Add. Annotations :— Consd. Coleshill », Man- 
chester Corpn., [1928] 1 K. B. 776. Refd. 


did not justify him in leaving the place 


171 iv. ———.]—STEPHEN v. MCNEILL, 
(igZ9,1 D. TL. Tt. 1008; 8. CO oR 537: 
affa., [1928] 4 D. L. 1723) (1928) 
3 Ww. W. Rr. 182.-— CAN. 


PART II. SECT. i. SUB-SECT. 2.— 


242 i. Spectator at publie crhibition.| 
--A1 a motor cyclo race neeting con- 
ducted by a co., a spectator was injured 
through a motor cycle getting out. of 
contro], & after colliding with another 
motor eycle, ywmping over the fence. 
The racing took place at high speeds 
on a flat track surrounded by a wire 
mosh safety fenes, ai foot outside 
which was a picket fence of the same 
height. In addition, in places, there 
was another fence erected on top. of 
the pieket fence. Outside the picket 
fence there were seats, & the heads of 
persons sitting thereon would be below 
the Jevel of the picket & safety fencen. 
The spectator, who had net been to 
motor cycle races before, attended in 
consequence of an advertisement, paid 
for adinission, &% took a pcat at a place 
where there was no fence ebove the 
picket ferice. He saw a notice: 
“ Danger. Do not lean on fence.” 
He assumed that the fence gave him 
sufficient protection. Unknown to the 
spectator, a motor cycle had on a 
previous occasion similarly gone over 
the fence :—Held: deft. war liable. 
CHaTwoon v. NATIONAL SPREDWAYs, 
Lrp., (1929) S. R. (Q.) 29.-- AUS. 


sa. (hild in corporation playground.) 
- eft. city corpn. established & con- 
ducted “supervised play grounds ”’ 
throwhout the city & employed 
supersisors to take charge of them :—- 


itself as baving asswuined, the obliga- 
tion of tuking reasonuble care of such 
children as should resort to the play- 
grounds, & was bound to make some 
reasonable effort to protest them from 
dangers known or reasonably to 
be apprehonded.— McSTRaA\ Ick r 
Orra«wa, [19Z9} 4 DD. L. ft. 4923 64 
O, hn. aR. 275: affg.. (A929) 3D. I. Qh. 
317; 63.0. Ts. R. 626. —CAN, 


PART Ii. SECT. 1, SUB-SECT. 2.— 
B. (a). 
247 xi. ~]—GUILFOIL v- 
McAviry (T.) & Sons, LTp. (N. B.) 
{1927] 3 D. L. R. 672.—CAN. 


PART Ii. SECT. 1, SUB-SECT. 2.— 


ry ( e 


sb. Public Labrary Board.J—Held: 
liable for injury sustained by pltf., by 
a fall upon an icy step of the public 
library building, which she was leaving 
after exchanging books in the library. 
~—-NICKELL v. CITY OF WINDSOR, [1927] 
ANE L. R. 379; 59 O. L. RR. 618.— 


PART II. SECT. 1, SUB-SECT. 2.—C. 


268 = iv. «| -Pltf.. lovking for 
employment, came by permission of 
defts.” foreman upon their premises 
during the erection thereon of a build- 
ing, & spoke to the foreman at the foot 
of a stair. The foreman told him to 
wait thore, or wait where he was & 
he would see about him. Pitf. was 
injured by a piece of wood, part of 
an open hoist, which some time after- 
wards fell upon him when he was in 
another part of the premises :— Held: 
although pltf. was an invitee, the 
invitation to remain was limited, & 
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_ 


indicated & going to another part of 
the premises where there was danger ; 
he had no right to be where he was 
when struck & defts. In the circum- 
stances owed him no duty.—AZZOLE 
v. YATES CONSTRUCTION Co.,, {1928] 


17.1 R. 233; 61 0. L. R. 416.— 
CAN. 
268 v. — —.} It would be imposing 


too great a hability on a landowner 
who permits his premises to be used 
as a pienic ground, in the hope of 
protit, to hold bin lable for a disaster 
to a child whose parents permit him, 
not merely to bathe upon the safe 
beach in front of the picnic grounds, 
but to stray away to a danger in front 
of adjacent premises where he could 
not be supposed to be invited to 
disport himself. — DRINKWALTLE  v. 
Morkann, (1929) 4 D. Li. KR. 421; 64 
O. L. R. 124.—CAN. 


PART II. SECT. 1, SUB-SECT. 3.—A. 


285 ii. ——— Children walking along 
track.}—ACADIA CoaL Co. v. MCNEIL, 
{1927} 3 D. L. R. 871; [1927] 8. C. RK. 
497; 33 Can. Ry. Cas. 49.—CAN. 


PART II. SECT. 1, SUB-SECT. 3.— 
B. (a). 


2386 xiii. —— -j—Acapia Coan 
Co. v. MoNeEtrt, (1927] 3 D. L. R. 871; 
(1927) S&S. Cc. R. 497; 33 Can. Ry. Caa. 
: —OAN. 


+9. 

288 xiv. -}—The driver of 
a@ motor car is liable for injuries caused 
a gratuitous passenger by his negli- 
gence in driving the car.——LIMB & 
Liusp v. STEWART (B. C.), (1929] 2 
D. L. R. 349: revag., [1926] 3 Db. L. Ht. 
550: 3 W. W. BR. 205.—CAN. 











Oldham v. Sheffield Corpn. 


681. 


804. Add. Annotation :—As to (1) Consd. 


v. Sheffield Corpn. (1927), 


309. Add. Annotation :—Consd. Addie R. & Sons 
(Collieries) v. Dumbreck, [1929] A. C. 338. 


-]-—A piece of waste land, whose 
owner was laying it out as a building estate, 
adjoined the highway & was unfenced, & 
the children of the neighbourhood, without 
any licence to do so, used it as a playground. 
On the land there was a large elm tree, & by 
a contract between the owner & deft., who 
was a nurseryman, the latter undertook to 
On the day on which the tree 
was expected to fall there 
children on the land, & deft. or his assistant 
more than once drove them bach from the 
At 5.15 p.m. the tree was held up by 
one root only, & deft., knowing that when 
that root was cut the tree would fall within 


309a. 








fell the tree. 


tree, 


two minutes & without giving any further 
warning to the children, cut that last root, 
whereupon the tree fell & in its fall hurt pltf., 
In an action m the 
county ct. by pltf. against deft. for personal 
injuries the Judge found that deft. had been 


a boy ten years of age. 


(1927), 136 L. T. 


136 L. T. 681. 
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Oldham 


rant ea i a en 


Cases 281—382a. 


guilty of negligence in not warning the 
children that the tree was about to fall, & 
that plitf.’s injuries were duc to that negli- 
gence; but he further found that pltf. was 
a trespasser on the land, & on that ground 
he gave judgment for deft. 
Held: deft. owed a duty even to a trespasser 
not to do any act. whieh would alte 
condition of the land & might injure him, 
Without giving him warning + the judge in 
finding that dett. had been negligent had 
found that he had committed w breach of 
that duty towards pltf.. though a trespasser ; 
& pltf. was entitled to judgment. 
® PoOuLTER, (L980, 2 BK. 2B. 183; 90 Led. 
K.B. 280; Pid J. PR. 20: 85 Com. Cas. 308 ; 


On appeal :~- 


the 


MovURTON 


were man) sub nom. Moviron ot Pounmer, Of J. BP. 
190; 6 TL 1. R. 25063; Tt Sok Jo. 170. 
310a. Felling tree. | WMourvron 0, 
PotLren, No. 300n, carte. 
321. Add. Annotation :- Refd. Coleshill v. Man- 
chester Corpn., {1028} 1 K. B. 776, 
322. Add. Citations: -136 TL. T. 6813; 9b J.P. 


GY Pd 20 I. (i. Nh. Ot. 


Add. Annotation: --Distd. Coleshill ». Man- 
chester Corpn., [1928] 1 K. 13. 776. 


Part Ill.—Negligence in relation to Highways. 


882a. Motor-van mounting pavement. | 

motor-van gets on to a pavement intended 
injures 
standing there, these facts, in che absence of 


for foot-passengers & 


s 


ree —_ 


PART Ir, SECT. 1, SUB-SECT. 4. 
807 xiv. -— .}- The adult pitf., 
having business with defts., drove his 
motor-truck into their enclosed 
premises & Jeft it standing tberein. 
Has daughter, the infant pltf., who had 
aecompanicd him, remained seated 1 
the truck. It was struck by o ear of 
deft.’s which was pushed over the end 
of wu railway siding. The truck was 
damaged & the infant pltf. injured : 
Hield s the infant pltf., wap a mere 
trespasser & coul not recover. 
BETTLES 1. CANADIAN NATIONAL ILYS., 
(1929) t DL. a. 1753) 385 Can. Ry. 
Cus. 300: GL GO. L. R. 2112 rereg., 
(1929) 2 DP. L. 72, 35 Can. Ky. 
Cas. 305; 63 O. L. RR. 537. CAN, 


PART II. SECT. 1, SUB-SECT. 6. 
di, ——- Window broken by negli- 
grace of servants.|— Defts. were the 
oveupiers of @ building abutting on the 
ptreet. Two servants of dcfts. vere 
engaged on the third floor of the build 
ing in moving a large table by means of 
an electric hoist. Overloohuug the 
street on this floor was a window, half 
of which was projecting over the strect, 
having been opened to give the table 
more Play. One servant was holding 
the table top, & the other servant Wan 
working the hoist. At a time when 
the table was suspended in the air, the 
foot of the servant holding the tabk 
sHpped, & in consequence the table 
struck that half of the wloduw pro- 
jecting over the street. The window 
waa broken & the glass fell on pitf. 
assing in the street below & injured 
im. The other windows on this 
floor of the building had been broken 
on previous occasions by rolls of 
linoleum whilst being moved by the 
electric hoist :—-Held: pitf.’s injurics 
were caused by the negligent use & 
management of defts.’ property by 


Where a) 

PENCe, 

persons 

trnotation : 
kK, 


there servants, & that such negligence 
Wash the efleetive cuuse oof | pltf.'s 
Injuries, Morktoe hiowankos & Lam, 
L19Z9 ES. BR. (QQ) ETt. ~=~AUS. 

d@ il. Dead tree falling on heh 
way.) The ocecuprer of land on which 
there is staunduye uo dead tree wiieh 
bad grown there naturally & witteh 
Sw not overhanging hus boundary ts 
not hable to a person who while an Che 
adjoluiag bighwuy ip Injured by the 
tulling of the tree across the highway. 
Pariaywsovn oor, Boalt OF SCHOOL 
"PROSTLES OF NORTH VANCOUNT ER, 
PAPrERSON . CANAIMAN | ROLL 
DoLLsK Co., (1297 38D. L. a 585 2 


W.OW. A. IKE s 42 B.C. oR 928. 
CAN. 
PART II. SECT. 3, SUB-SECT. 1. 
337 vi. -} dn an action 


agaunst a gurage proprictor for damage 
to a motor car caused by uw fire of 
unkbpown ofigin whieh broke out in 
the garage in which the car was stored, 
it wae held that deft. had not becu 
negligent an putting the car bach In 
the garage some bheurs after the 
apparent complete cextinguistiment of 
& previous fire which had occurred on 
the everung prior to the morning on 


Which the fire in question  uerein 
ntarted ; & also that dcft. was not 
under the onus of explaining the 


oryggmn oof the fire before it could be 
held to have begun “ aceidiutally ” 
within above scct.- Howaxo r. Co- 
LiMBIA Morors, Lrp. (138. ©.), [ 1929) 
4D. L. KR. 1004; 2 WoW. ES 636. 
CAN. 


PART Il. SECT. 3, SUB-SECT. 2.—A. 


342 xvi. -}- Deft. who set fire 
to orchard pruniugs & brush which he 
had piled up on his land, beld to have 
been negligent in failing to take proper 
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(1930), 16 T. ba Re. 230307 
Hi Refd. Halhwell eo Vennbles (1930), 99 Le J. 
$. ba BL ON OA. 


explanation, eonstitute evidence of negti- 
HLLOR ov. SELERIDGE A CO., 


Lert, 
1 Sol. Jo. P10. 


precautions to seo that the fire did not 
get beyond his control to the Pty. 
of plif.’s adjoining property. Man- 
SHALL of HUPLON, (E928) 2 Wo WwW. it. 
J3. CAN, 


342 xvii. -l- MeRury ov. 
Dominion Coan Co, Lip. (1806), 40 
N.S. RR. 82. «CAN. 

342 xviti. ] When a thre da 
Cuused by pogligenceonuncleared arable 
Jand damages aro to be aasessod on the 
ordinary pr Bes that, plof. is entitled 
to have the diflerence In valao to him 
Of the property before & after tho fire, 
Damages allowed should take into 
necount the extra cost. of clouriug, loss 
of productivity, & loss of food, & 
uguinst thease should be offset any 
advantages arising, such as the sale 
of timber partially burnt & any 
deductions such as the restoration of 
the Jand to its original couditlon by 
natural growth defore there is a like- 
Mhoud of its belong uped for farming 
Purposes, GENO 7 SOUTH AUs- 
YRALIAN His. Cowk., [A928] 8. ALS. OR. 
272. AUS. 


PART III. SECT. 9,ISUB-SECT. 1. B. 


g (p. 59) i. —-- Dring in foy.) - 
The driver of @ tramcar when driving 
fn w fog should keep his car under such 
control that he may stop It within the 
limites of his vision. - VANCOUVER Jon 
& STronagxK Co. v. Barrist COLUMBIA 
ELECTRIC Hly. Co., [1927] 1 W. W. &. 
631; 38 B.C. RR. 231. -CAN., 

h (p. 60) 1. -] The driver of a 
motor vehicle upon city streeta may 
be grossly ucyient if hin car is 
travelling at the permitted speed of 
20 miles por hour, or even at @ much 
jower rate of ed: whut jx an excen- 
sive rate must deprnd upon the cir- 
Culnstances of each cage. In thir 
case, where there wue @ collision vf 


Cases 396—451a. 


396. Add. Annotation :—Apld. Brooke v. Bool, 


{1928] 2 K. B. 678. 


421a. Parties—-Defendant insured—Institution of 
third party proceedings against insurer.|— 
(1) As a general rule, in the absence of special 
circumstances, the insurance co. whic 
issued a motorist’s insurance policy should 
not be brought in as a third party at the 4921p. 
hearing of an action for damages by the 
injured party against the motorist. 


Enquisu aNpD Emprre Digest SUPPLEMENT. 
at the Bar, enforced by the judges, that in 


an action against a motorist the jury should 


has “"I39 1. T, 379. 


139 L. T. 379. 





L. J. 


— ——.]—LOTHIAN v. 
Press (1926), [1928] 1 K. B. 199,n.; 96 
K. B. 1092, n.; 137 L. T. 582, n., C. A. 


not be informed that deft. is insured.— 
GowaRk v. Hares, [1928] 1 K. B. 191; 96 
lu. J. K. B. 1088 ; 137 L. T. 580, C. A. 


Annotations :—As to 
As to (2) Apld. Grinham v. Davies (1928), 


(1) Refd. Grinham v. Davies (1928), 


EPWwoRTH 


(2) It is a well established rule of practice | annotation :—Distd. Gowar v. Hales, [1928] 1 K. B. 191. 


451a, feo ae + | 


ee ceeecreteiegre 





motor vehicles .at the intersection 
of two cHy highways :—Held: the 
driver of the vehicle on the right had 
not such a clear view of approaching 
trafic as mado it safe to approach the 
intersection at the rate at which his 
vehicle was travelling —15 miles an 
hour or more.—MARTIN v. POWELL, 
PowkL vv. Marin, [1928] 4 D. L. R. 
149; 62 oO. lL. R. 436.—--CAN. 

h (p. 60) ii. — —.] -dn ordinary 
cireumstances, if a driver turns out of 
& across the line of traffic, after giving 
the usual warning by putting out his 
band (although his duty amay not be 
so pgroat as to make sure), he acth 
negligently vnless he has at Jeast 
reasohubjJe pround, beside the mere 
fact of his warning, for believing that 
he can cnt across without ondanger- 
Ing approaching tratfie. -GRHIN pv. 
Hanrpi, [1920] S. ALS. 58. AUS. 

u (yp. Gf) i, —~.J— COLLINS v. 
GENERAL SHRVIO“N TRANSPORT CO. 
(B. C.), [1927] 2D. L. R. 353.—CAN. 

u_ (p. 61) if, ——.}-ScoHoNnBRRNER v. 
Barkon (Alta.), [1927] 3 D. L. RK. 708 ; 
(1927) 2 W. W. Rt, 417.—CAN, 

u (p. 61) iff. - --—.]- Evon though a 
motor car is travelling on the right- 
hand side of the road, tho driver is not 
ustified in holding to his course reward - 
cas of the consequences, but is bound 
to exercise reasonable care to avoid 
injuring others, & owes this duty to 
the driver of an approaching car even 
if the latter has not yet comphed with 
the statutory provision requiring hun 
to turn out to the right of the centre of 
the highway. AUDBT or WLUSChH, 
11929) 2D. L. RB. 186s ZS. LR. 1605 
{9928) 3 W. W. 2. 655. — CAN. 

386 x. ——~.}— SOLOMON te. Mus- 
BEIT & Brigur, LYp., [1926] App. LD. 
427.— s. AF. 

386 xi, ~—— —-~ —.)- A motor track 
proceeding westerly upon a highway 
was about 6 feet from the south kerb, 
when, as it approached un intersecting 
highway, it struck a boy riding a 
bicycle & injured him. In an action 
to recover damages for the injury from 
tho ownor of the truck alleging negli- 
gence of tho driver, the trial jyudge 
directed the Jury as &@ matter of law 
that they were ontitled to find the 
driver negligout, from the one circum- 
stance that he was on the wroug side 
of the highway :——-Held : misdirection, 
& a new trial was ordered.—ALLAN w. 
Lorn, {1928] 4D. L. R.62; 630.L. R. 

‘ Oe —CAN. 

386 xii. ——- -- .] The driver ofa 
motor vehicle is guilty of n mee in 
travelling on tho left side of the road, 





Part Vil.—Children. 


450. Add. Annotation :—Expld. Addie Rh. & Sons 
(Collieries) v. Dumbreck, [1929] A. C. 358. 

A co. having works near a railway, 

under a licence from an adjoining landowner, 

constructed a siding on his land & erected 

thereon a post to which a pulley block was 


without any just excuse for doing so, 
if he hnows or ought to know that by 
KO proceeding he is likely to collide 
with another vebicle coming from the 
opposite direction, & under puch con- 
ditions he ib under the duty to upe 
more caro & keep a hetter look ont lo 
avoid a collision than would be 
required of hin uf he were on his proper 
ride of the road.- ERICKSON ». KLAN, 
11929) 3 DT RL 2953; 2WLWL RSS 
23 5. L. It. 567.— CAN. 

se. Failure to gire signal—Of intention 

turn.J—I1t is incumbent upon the 
driver of a vehicle, who desires to 
change his course & to turn into another 
street, to give a warning to that effect, 
& to turn the corner at a pace which 
will give him complete control over 
his vehicle—Uys ov. Uys, [1927] 
App. D. 394.—r8, AF. 

sf. Mack of sufficient control.|-~-The 
drivor of an automobile should have 
his cur under such control that ho is 
able ta come to a stop in the spuce 
which he sees clear ahead.—MacGHiL. 
as (1927), 39 B. CG. R. 65.— 


sg. Failure to give nolice of intention 
to cross street.) - BLOW v. MAYLAND 
(Alta.), (1929) 4 D. L. R. o61.—CAN. 

Sh. clbacnce of * clear view” In- 
suffiient  headlight.| IkUrlaAN — v, 
(PCONNOR-FENTON, [19297 4D. L. i. 
62; 610. 1. R. 208. CAN, 

sk. HC AEH tarivin fog- Passengyera 
not told to alight.) While a tasicab was 
being driven In a dense fog astride nr 
street-car rail ats) engine stalled, & 
before the drive: could aAtart it agam 
the enb was run into by a street car 
which, despite the warnings of the taxi 
driver, upproauched from behind & the 
passengers in the cab were myjured : 
deld: the fact that the driver did uot 
rst get his passengers out ot the cab 
before attempting to get it under way 
again did not constitute negligence ; 
por did the driver by driving astride 
the rail or because of the position of 
the car after it stalled violate the 
traffic bye-law reed on by pltfs.— 
NOWELL v YELLOW Cab Co., Ltp., 
f1930] 2D. L. R. 4913) 11929) 3 
WLW. Kt. 6185 reraqz., (1929) 4D. L. lt. 
Zsu; t W. W. RR. 8232.—CAN., 

8}. #ailure to keep distance from cars 
ahead.) There ix no authority for 
propotuinding w rule that the failure of 
the driver of a motor car to keep at a 
greater distance than sin to cight 
feet from cars ahead of hin always 
constitutes neg ce.—-STANLEY t. 
NATIONAL FRUIT Co., [1029]3 W. W. Rf. 


522,—CAN. 
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attached called a sheave. 
along the siding, a wire rope passed through 
the sheave & round a winch worked by a 
dynamo, & one end of the rope was fastened 
to the front of the uruck & the other to the 
back. The siding adjvined some fields which 


To move a truck 





PART, II. SECT. 9, SUB-SECT. 1.—C 

Vehicle driven by third party—With 
owner’s permiasion.]— See GENCY, 
Part IX., sect. 1, sub-sect. 1, C, 


PART III. SECT. 9, SUB-SECT. 1.—D. 

401 i. Duty of driver to yive place to 
pidestrian.J—ELLIOTY v. JOHNSON, 
(1929) 1D. L. KR. 208; [1928] 8. C. RR. 
408.- CAN. 

402 i. Injury must be attributable w 
negliyence of driver—Hffect of con- 
tributory negligence of pedestrians— 
Effect of byc-law against‘ jay-walking.”’ 
—CHLSTER ¥. KINNEAR (Alta.), [1927] 

402 ii. -———- ——— Duty of tramcar 
drivers.jJ—SYMONS v. WINNIPEG ELEC- 
TRIC Co, {(Man.), (1928) 1 D. L, R159; 

4927] 3 W. W. It. 650; affd. sub nom, 
VINNIPIG HLheTraic Co. vu SYMONH, 
JL929] 24). du. L197; (1928) Ss. Gy Lt 
627.—CAN. 

402 iii, —— | HOARE iv. 
aa (1926), 28 W. A. L. R. 67. 


= —_— —— 


PART III. SECT. 9, SUB-SECT. 2. 

413 i. Defective spelt coal of motor 
car—Knowledge of defect.}—-MoIR v. 
HILL (1927), 30 Ww. A. dle HR. 56.—AUS. 

413 ii. Defective steering gear of 
motor car. }—Deft. was driving a motor 
ear with defective stcoring gear when 
the car swerved owing to such defect. 
XN yan over pltf..» doy: JIeld: that 
driving a motor car in ui defectivo 
condition if the injury may reasonably 
be discovered or 15 known renders & 
person Hable for the injuries of which 
the defect is the effective cause. 
Moir v, VILL, [L928] W. ALL. 1k. 56.— 
AUS. 

PART VII. SECT. 1. 

4383 i. Liability dependent on breach 
of duty--Public park close to railway. }— 

eld: thero was no obligation on the 
corph. owning the park to build a 
fence to separate it from the railway.~— 
RICHARDSON tv. CANADIAN NATIONAL 
Ry. Co., [1927] 2 D. L. BR. 801; 32 Can. 
Ry. Cas. 411 > 60 QO. L. KR. 296.—CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—B. 
445 i. Duty to guard against—Trap 
or luve— Aloving freight train.}—PINKaAs 
& VPINKas ©. CANADIAN PaciFic Ry. 
Uo., [1928] 1 W. W. R. 321.—-CAN. 


PART VII. SECT. 2, SUB-SECT. 2.—C. 

450 vii. ———.}—HAYMAN v. CITY 
PROPERTY INVESTMENT TRUST CORPN., 
Lip., {1929) s. Cc. (Hi. L.) 65.—800T. 


were let to the local authority as a play- 
ground. A boundary fence between the 
siding & the fields had disappeared, &, to 
the knowledge of the co., children frequented 
the siding & played round the sheave without 
interruption except when the haulage 
machinery was about to be put in motion, 
which occurred about three times a week. 
On one occasion when a truck had to be 
moved two of the co.’s employees, in accord- 
ance with their usual practice, walked to the 
sheave for the purposc of seeing that the rope 
was properly adjusted & of driving children 
away. After the men went back to start 
the machine a little girl, aged five, was seen 
swinging on the rope, & the movement of 
the rope caused her hands to be caught in 
the pulley & crushed, & her brother. aged 
nine, was similarly injured in coming to her 
rescue. The father, for himself & as next 
friend of the children, claimed damages 
against the co. for the injuries sustained by 
the children :—Held: it being well hnown 
to the co. that when the machine was yong 
to start it was extremely likely that children 
would be near the sheave, the duty owed by 
the co. when they set the machine in motion 
was to see that no child was in such a@ position 
as to be exposed to danger by the occasional 





{ 
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by being crushed in the terminal wheel of 
a haulage system belonying to a collicry co. 
The system, which was used for depositing 
ashes on a bing situated in a ficld adjoining 
the colliery, consisted of an endless wire 
cable operated from time to time, as might 
he necessary, from the pithead by an electric 
motor, while at. the other end of the system, 
which was not visible from the pithead, there 
was a heavy horizontal iron wheel round 
which the cable passed & returned. The 
field was surrounded by a hedge, which was 
quite inadequate to keep out the public, 
& it was, to the knowledge of the colliery 
vo., used asa playground by young children. 
The colliery officials at times warned children 
out of the field, but. their warunys were dis- 
regarded. The wheel was daugerous & 
attractive to children, & at tho time of the 
accident it was insulliciently protected. Nhe 
accident occurred owing to the wheel being 
set in motion by the colliery servants without 
taking any precaution to avoid accident to 
persons frequenting the fleld. The boy had 
been warned by his father not to go near the 
field or the wheel. In an action fer damages 
by the father against the co.: Held: the 
boy was a trespasser & went on the colhery 
premises al his own rish, & the co. owed him 


use to which the machine war put, A that 
they had failed in that duty. 
danger being apparent, it was not material 
children were = or 
trespassers. - EXCELSIOR WIRK 

Lrp. v. CALLAN, [1930] 4. C. 40%: 90 0. J. 
OLS. DP. 878; 35 Ih3. 


whether the 


K. B. 380; 112 L. T. 531 ; 


Com. Cas. 300; 88 LL. G. RR. 548, He. LL. 
Folld. Mourton c. Poulter, (1030) 2K. Bo Sd. 
457. Add. Annotation: — Apprvd. Addic RB. & Sans | 
(Collieries) v. Dumbreck, [1920] A. C. 35s. | 
.J—A boy four years of age wap hilled 


ad nacotatwon ; 


457a. 





no 
Tho immediate 


not 
Co., 


were 
ROPE 
alenotations, 
5 ae Oe 


457». | 


| 457c¢, «| 
cnte, 


duty to 
Appin, Re. «& 
BERCK, [1920] ALO. 858 5 U8 1, J. 
140 J. VT. 650; 
Cas. 214, TH. b. 


Expld. Viewton ¢. Poulter, (IDsO, 2 KL OR. 
etd. Lavrcclicn 


MNCBLSLOR 
yp CALLAN, Now Fobay caete. 


Mounron 


protect him = from injury. - 
Sons (COLLIERS) op. DUM. 
Poa. Tio; 


45 TT. d K. 86735 34 Com, 


Witt Rope Ca oon Callan, (uso, 


Winn Rom Co., Lrp. 


eo Pourrut, No. d0va, 


Part VIII.---Liability of Persons Jointly Interested. 


473a. Liability of party in control of proceedings.) 


-——Circumstances (see AGENCY, No. 2318b, 
ante) in which:-~Held: the landlord was 
liable for the damage, on the grounds (inder 
alia) of (a) control of the proceedings, & 
(b) a joint tortious enterprise, & (c) that, 
having undertaken the examination, he was 





under a duty to take reasonable care to avoid 
damage resulting from it, & could not escape 
liability by getting some one else to make the 
examination or part of it for him. - Bkooke 
», Boon, [1928] 2 K. 8.578; 07.1. 7. K. B. 
511; 130 1. 7. 376; 44 T. 1. R. 53); 72 
Sol. Jo. 464, D. C. 


a — 


PART VII, SECT. 2, SUB-SECT. 3. 

454 x. - ——.]—Pinkas & PINKAS 0. 
CANADIAN Pacuric Ry. Co., [1924] 
1 W. W. BR. 321.—CAN. ica 

458 1, Lacensee.}—ACADIA aL Co. 
v. McNx, [1927} 3 D. L. R 871; 
(1027), S. C. R. 497; 33 Can. Ry. Cas. 
49.—CAN. 


458 ii. ———-.] — EpwaRnps v. LONDON 
Mrptaxnp & Scorrisn Ry. Co., [1923] 
$. C. (Ct. of Sous.) 471.—-SCOT. 


PART VII. SECT. 4, SUB-SECT, 1. 

469 ili. +A woman went with 
her child two & a half years old to 
the defta.’ shop to buy clothing for 
both. While there a uurror fixed in 
the wali, & in front of which the child 
was, fell & him :—Held: 
was a question for the jury whether 





| 
{ 
\ 
‘ob 
| 
{ 


the inirrur fell withaut any aotive 
interference on the child’s part; if 8o 
that in itaelf was cvidence of neglgence, 
ut if uot, the question for the jury 
would be whethor defta. were negligent 
in having the uiirror so lneecurely 
placed that it could be overturned by 
a child ; if that question was 
answered in the affirmative, the child, 
having come upon defts.’ promises by 
their invitation & for their benefit, 
would not be debarred from recos ering 
by reasou of his having directly 
brought the tnjury apon himself. 

SANGHTER 0. KaTon (f.) & Co., Lr. 


(1594), 25 O. R. 78; affd. (14394), 
21 A. R. 624; affd. (1895), 24.5. C.K. 
708.--CAN. 


PART VIII. 
474 i. Joint liability —Co-nwners of 
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mahuk Negligent dronng.) -Mc wan 


| » ArnmMoon, [1928] 2D. L. RR. 958, 
AN, 


4771. What defcmlants nury be yond 
Separate torta.) -MNVERBY v. Nogri 
reir aad Ciry, flvzs} N. ZI. 2. 
7. 


sf. Clods auarded to succesful ee fen- 
dart Recovery fram unaucceasfud dofou 
dant) Where a passenger injured ina 
collision between two suoter euteh, in 
on of which be was travelluug, brought 
an af tiga foc negiivonce sguinst both 
dyiveis, ho was held entitled tu rocover 
as aginst the woastacessful deft. the 
costs uwaided magelost bin in prospect 
of the suceesaful deft KIRKLAND »v, 
Minar & MeLicas, (1930) N, Z, 
LL. RR. 225. -NLZ 


Cases 501—595b. 


ENGLISH AND Emprre DigEest SUPPLEMENT, 


Part IX—Proof of Negligence. 


501. Add. Annotation :—Mentd. 
Pollak, [1927] A. C. 7382. 

507. Add. Annotalions :-—As to (1) Distd. Jones v. 
Great Western Ry. Co. (1980), 47 T. Li. R. 
39. Consd. McGowan v. Stott (1923), 99 
L. J. K. B. 357, n. As to (2) Refd. Cosmo- 
politan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 148 L. T. 
296. 


Campbell vv. 





510a. -| JONES v. GREAT WESTERN Ry. Co. 


1930), 47 T. L. R. 39, HL. 


518. 4dd. Annotation :—Refd. Jones v. Creat 
Western Ry. Co. (1980), 47 T. L. R. 39. 


519a. — -./ A widow, whose husband had been 
killed in a motor accident, brought an action 
for damages against the driver of the motor 
car in which her husband was riding when 
he was killed. At the close of pltf.’s case, 
the trial judge, partly at the invitation of 
deft.’s counsel, held that there was no case 
to go to the jury & gave judgment for deft. 
On appeal by pltif., the Ct. of Appeal held 
that the facts proved required explanation 
by the driver of the motor car, as they con- 
stituted an accident of a kind which would 
not usually happen with proper driving, & 
therefore the case ought not to have been 
withdrawn from the jury. There must 


PART IX. SECT. 1, SUB-SECT. 1. LTD. 

aK. Wilful neylect—.4 question of law.) | 222; 
-—~-The term ‘* wilful neglect” has a 
special significanco in law, as estab- 
hshed by judicial decisions, & the 
question whether facts established in 
the case amounted to “* wilful neglect ”’ 
is a question of Jaw & not of fact.—- 
SEORETARY OF STATE v. GHANAYA 
LAL-SrR! KIsgan (1928), I. L. R. 10 
Lah. 329,-~--IND. 

sh. Contradictory evidence — Decision 
of trial pudge er om Money of apne aw A.G 
—ABBOIT ». DAVIS ait.), af =: ht poe 
D. LR, 993. CAN, S. R. 131.--AUS. 


PART IX. SECT. 1, SUB-SECT. 2.—A. 

sk. Non-sueil —Lased wnon answers 
to interrogatortes— Effect of defendants 
tendering no further evidence.|-—-K1IRBY 
vw. PALMER, [1928] 1 W. W. R. 968; 37 
Man. lL. It. 277.—OCAN. 


PART IX. SECT. 1, SUB-SECT. 2.—B. 


485 i. General rule.) — Whilo the 
goncral rule of law is that a judgo may 


(1928) 
554 iv. 


when it pro 


565 xlvi. 





3 2 ] .-—-N.Z. 
565 = xi vii. 


v. O'CONNOR, [1928] V. 
Argus L. R. 117; 

Cc. lL. Rk. 566. al AUS. 
——.]}—Non-direction is a 
ground for eraue a new trial only 
uces a verdict against the 
evidence.— MOUNTAIN ¥. 
City, [1928) 4D. L 
W. W. R. 270.-—-CAN 


PART IX. SECT. 1, SUB-SECT. 4.-—-B. 


661 ii. ——-_.]~H 
G. & Co. Pry., LTp. 


PART IX. SECT. 1, SUB-SECT. 4.—C. 
565 xlv. ———.]}—-DavIson v. CONRAD 
(1924), 58 N. 8. Rn. 218.—CAN. 


-] 
& Waitt Cass, Lrp., [1928] N. Z. Le R. 








-}—DALGETITY v. 
HAMILTON RADIAL ELRotrRio Ry. Co. 
(1928), 62 O. L. R. 613.—CAN, 


therefore be a new trial. There must be a 
special order with regard to the costs. Pitf. 
must have the costs of the appeal, but with 
regard to the costs of the first trial, if pltf. 
succeeded in the new tria], she would have 
the costs of the first trial, but deft. was not 
to have the costs of the first trial in any 
event.—HALLIWELL v. VENABLES (1930), 99 
ye as ea 353; 1438 L. T. 215; 74 Sol. Jo. 


565. Add. Annotation :—Refd. Broome v, Agar 
(1928), 188 L. T. 698. 
578. Add. Annotation :—Refd. Manchester Corpn. 


v. Farnworth (1929), 46 T. L. R. 85. 


580a. ——-.|—HARGROVE v. BURN (1929), 46 
T. L. R. 59. 


590. Add. Annotations :—Consd. Ellor v. Selfridge 
& Co. (1930), 46 T. L. R. 286; McGowan v. 
Stott (1923), 99 L. J. K. B. 357, n. 

594. Add. Annotation: —Distd. McGowan  v. 
Stott (1923), 99 L. J. K. B. 357, n. 

595a. - -j-- MCGOWAN v. Storr (1923), 99 L. J. 
K. B. 357, n.; 143 L. T. 217, C. A. 











sae agri : Folld. Halliwell v. Venables (1930), 99 L. J. 
. « OVID. 
595b. »J}—ELLon v. SELFRIDGE & Co., Lrn., 


No. 382a, ante. 





PART IX, SECT. 4, SUB-SECT. 1. 


589 xiii. —— Tooth in patient's lung 
after extraction of teeth.)—~Held: the 
maxim res ipsa loquitur did not apply. 
—McTAGGART v. POWERS, (19271 1 
D. L. R. 28; 36 Man. L. R. 73; [1926] 
3 WwW. WwW. R, 513.—CAN. 

589 xiv. — Fault possibly due to 
action of third pares tObeervations 
upon the applicability of the maxim 
res ipsa ra frp in cases where there 


L. It. 





KDMONTON 
. 2. 697; (1928) 3 





AR LIN is a possibility that the fault may be 
oe fone Ne duo to the action of a third Marth er 
Ca. ERS v. MAOGREGOR, [1927] 


RUTH 
S. C. 816.—SCOT. 

589 xv. ——.])—-HENDERSON », 
Mark, [1928] S. C. 1.—SCOT. 

589 xvi. Dangerous article 
throunm from train.)|-—HOFFMAN  v. 
NIELSEN, (1928) S. RR. Q. 364; 22 
Q. J. RP. RR. 147.—AUS. 





‘ANSON 0. BLACK 


589 xvii, ——.]—SEREDIUK v. 
Posnkr, (1928}] 1 D. L. R. 648; [1928] 
DAN W. R. 258; 37 Man. L. R. 2 


— 
o 


withdraw an action for negligence froin 
the ey. & non-suit pltf., where, on the 
undisputed facts of the case, it appears 
that the accident was otly caused 
by pltt.’s3 own negligence, although 
there may have been, on the facts, 
some negligence on the part of defts., 
yet this power should not bo exercised 
unless the evidonce is so strong that 
it would be wholly unreasonable for 
the j to find that pitt had not 
caused the accident by his own negli- 
gonce.— HRICKSON v. CANADIAN PACIFIO 
Ry., [1928] 3 W. W. BR. 694; affy., 
22 Sask, L. R. 299.—-CAN. 


PART IX‘ SECT. 1, SUB-SECT. 3, 


644 xxii, ——-.] —Held: thero being 
a dispute as to the facts from which 
the inference of contributory negligence 
was to be drawn, tho question was 
properly loft to the jury by the trial 
judgo for the jury to decide.— ANSON 
vt. BLACK & WHITE Carns, LTD., BLACK 
& Warre Cass, Lrp. v. ANSON, {1928] 
N, “. L. R. 321.—N.Z. 


PART IX. SECT. 1, SUB-SEOT. 4.—A. 
554 ili._—_——-.]}—- Ho YT’s PROPRIETARY 


PART IX. SECT. 1, SUB-SECT. 4.—D. 


h i, ---— Inconelusive.] MARSHMAN 
ea aaa (1928) S. Rk. Q. 308. —- 

k i. —- - J --KEATOH or. 
JOHNSON (N. B.), (1929) 1D. Le. RR. 
os, CAN. 

ri, -——-- - .J}--PEDLOW v. CANA- 
DIAN NATIONAL Ry. Co., [1928] 4 
D. lL.R. 776; 62 0. L. R. 481.—CAN. 


sj. ; Pameges assessed on wrong 
principle.]J—Where damages have been 
assessed On & Wrong punolpie @ new 
trial will be ordcred.— DRYDEN v. ORR 
1928), 28 Ss. R. N. S. Ww. 216; 45 
»S. W. W.N. 41.—AUS., 


PART IX. SECT. 2; SUB-SECT. 1.—A. 


573 xxvi. -——~.}-—CHIPPENDALE ¥. 
WINNIPEG ELEcTRIO Oo., [1928] 1 
dD. L. RR, 920; (938) 1 W. W. R. 238; 
37 Man. L. R. 207.— CAN, 


PART IX. SECT. 2, SUB-SECT. 1.—B. 

581 xxi. ——— —-—.]—BLACKER v. 
WaTErs (1928), 28S. R. N.S. W. 406; 
45 N. 8. ry PY N, 111.—AUS. 
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689 xviii. ——.}-—While proceoding 
at a moderate speed deft.’s car struck 
pltf., a pedestrian, who was crossing 
the street at aslow pace. The accident 
took placo near the centre of the street ; 
there were no other vehicles or pedes- 
trians In the vicinity, & there was 
nothing to obstruct deft.’s view of 
pitf.:—Zfeld: the onus was on deft. 
to show, if ho was to oscape the 
imputation of negligence, that the 
accident happened without fault on 
his part.— KATZENSTEIN t. DUVENHAGE 
(1929), 50 N. L. KR. 295. —S. AF. 


596 i. Sparks from engine.|—Held : 
there being evidence which would 
justify the jury in drawing the inference 
that the fire was occasioned by a spark 
from the engine, it was not necessary 
for pltf. to show negligence in the 
operation of the engine.—MorwicKk v. 


PROVINCIAL CONTRACTING Co., LTp. 
(1923), 55 O. L. R. 71.-—-CAN. 
———.]—BURNSIDE v. REID, 


i, 
128} 2D. L. R. 303.—CAN. 
sk. Rebutial of presumption.}—Held : 
maxim 


assuining the res t 
applied, defender would still be entitled 


601. Add. Annotations :—Consd. Ellor v. Selfridge 


683. 


636a. 


658. 


662a. 


we tr tee 


to succeed in respect (1) that he had : 


offered 
of the accident, & so 
the onus laid upon hin by the applica- 


tion of tha 

pare aie he Fe asga definitely disproved 
nm ce on P 

Marr, [1928} S. C. 1.—SOOT. 


PART IX. SECT. 4, SUB-SECT. 2. 


al. 


an asocoident happened :—H 
JB. 


& Co. (1930), 46 T. L. R. 286; Halliwell v. 
Venables (1980), 99 L. J. K. B. 353. Apld. 


Vol. XXXVI1.—Negligence. Cases 601—704. 


Government Merchant Marine, American Can 
Co. v. Same, [1927] 2 K. B. 482. 


McGowan v. Stott (1923), 99 L. J. K. B. | 607. idd. .tnnotation -- -Consd. Jones v. Great 


357, n. Refd. Gosse Millard v. Canadian 


Western Ry. Co. (1980), 47 T. L. RR. 89. 


Part X.—Defences. 


628. Add. Annotation :—Refd. Cleghorn v. Oldham 


(1927), 43 T. L. R. 465. 

Add. Annotations :—Retd. Dew v. United 
British 8.8. Co. (1928), 139 L. T. 628. Mentd. 
Lloyd v. Cook, Goudge v. Broughton, Simson 
v. Miatt, Bartram v. Brown, Barker v. Hudson 
{1929] 1 K. B. 108. 

——-—.]—Pltfs., stevedores at. the port 
of Tampico, in Mexico, undertook to load a 
steamship of defts.’, the Mssex Isles, with 
kerosine & gasoline. The cargo being of 
a dangerous character, pltfs., who had had 
much experience in handling such cargoes, 
stipulated that they should have entire con- 
trol of the loading. While the loading was 
in progress an explosion occurred, which 
killed & injured many of the workmen enyaged 
& destroyed the ship. There was no direct 
evidence as to the cause of the explosion. 
Pitfs. brought an action against defts. for 
damages, & it was found asa fact that the 
explosion was caused by a spark made by a 
beam which fell into the ae the fall of the 
beam being caused by a blow from a tray 
which was being hoisted by pltfs.’ men from 
the hold. VPltfs. contended that if the beam 
had been properly secured by bolts it would 
not have fallen, & they said that defts. had 
been negligent in Icaving the beam un- 
bolted. Decfts. contended that the proximate 
cause of the explosion was the negligence of 
pltis. in not hoisting the tray with proper 
care, & they counter-claimed for the loss of 
their ship: —Held: on the facts the ship- 
owners had not been guilty of negligence m 
leaving the beam unboltcd, or that if they 
had been guilty of negligence in so leaving it 
piltf. stevedores knew, or ought to have 
known, that the beam was unbolted, & took 
the risk; & the stevedores themselves had 
been negligent in failing to use proper care 
in hoisting the tray.-—-COMPANIA MEXICANA 
De PerroLeO En Acuira v. Essex 
TRANSPORT & TRADING Co., Lrp. (1929), 141 
L. T. 106; 34 Com. Cas. 198; 17 Asp. M. L. C. 
590, C. A. 

Add. Annotation :—Consd. Brooke v. Bool, 
[1928] 2 K. B. 578. 

-J—A firm of stevedores employed 
by a shipowner & a porterage co. employed 
by the consignee of the ship’s cargo were 
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re had discharged 
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of mazim.}—There 
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ie 


maxim res ipsa loguitur did not upply.- 

HICHARDSON tv. CANADIAN NATIONAI 
Kty. Co., [1927] 2D. L. HK. 801; 32 
Can. Ry. Cas. 411; 80 0. L. R 296.-— 


-}—The distinction between 
cases in which the max 
loguitur ppplice & those in which the 
f the accident is unknown, 
rred to.-~MCCLINTOCK 
ELEcTRIC Co., Na D 
1927) 2 W. ’ 226; 3 
y. Cas. 39;36 Man. L. Rh. 
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engaged in unloading a ship. The cargo 
cousisted of bags of maize, which were made 
up into loads by the stevedores & held 
together by rope slings provided by the 
stevedores, & the bags were then raised by 
the stevedores from the hold to a stcelyard 
on the deck. The stoevedores’ duty ended 
with the deposit of the bags on the steelyard, 
from which they were transported to the dock 
by the porterage co. by means of a dock 
crane. The stevedores gratuitously per- 
mitted the porterage oo. to use their slings, 
which were already round the bags, for the 
transport of the bags to the duck, & it was 
a matter of mutual convenience that the same 
slings shoulkl be used throughout. The 
stevedores employed a servant specially 
charged with the duty of inspecting the slings, 
A, as the stevedores knew, the porters relied 
on the care of the atevedores for the safety 
of the slings. A sling broke while the bags 
were being transported from the steel- 
yard to the dock, & the bags fell & hilled a 
servant of the porterage co, Tn an action 
of damages brought by his dependants againat 
the stevedores: - Held: in the special cir- 
cumstances of the case the firm of steve- 
dores owed a duty to the porters to see that 
the sling was in a fit condition to take the 
weight of the load entrusted to it, & on the 
facts, the finding of the Lord Ordinary that 
they had failed to discharge that duty ought 
not to be disturbed. CHAPMAN OR OLIVER 
™ SADDLER & Co., [1920] A. C. 584; 08 
lL. J.P. C. 873 14) 1. 1. 308: 46 T. LR, 
456; 84 Com. Cas. 277, I. b. 


Add. Annotation: Apld. Brooke v. Bool, 
(1928]2 K. B. 678. 


Add. Annotation :—Refd. Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. 
369. 


Add. Annotations : —Refd. G. W. Ry. v. 8.S. 
Mostyn, The Mostyn, {1928] A. 0. 57; Bt. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 J.. T. 1. 

Add. Annotation 7 -Dbtd. G. W. Ry. v. 8§.S. 
Mostyn, The Mostyn, (1928) A. C. 57. 


Add. Annotation :—Dbtd. G. W. Ry. »v. S.S8. 
Mostyn, The Mostyn, [1928] A. C. 67. 


PART X, SECT. 1, SUB-SECT. 2.—-A. 
622 ix. ~—-.J--RKEID v. MIMIco, 

f1927] 1 DY. 

579.—CAN. 


L. HK. 235; 590. lL. 8. 
PART X. SECT. 1, SUB-SECT. 2. --B. 
McLyuan pv. BouRCET 


633 Vv. =. -j- 
te, C.), (1929) 4°. DL. i. 3593) 3 
Vv. Ww. R. 44,.~ CAN. 


PART X. SECT. 1, SUB-SECT. 3. 


im res ipsa | 


v. WINNIPEG 





. Le R. 5195 m es oom | ON ov, RurRrat 
6: 33 Can. | MUNICIPALITY OF LIVINGKTONE (Geak.). 
497.— | [920] 2 LD. lL. KR. 4745 1 WW. Ht. 


74 


Cases 705—748 ENGLISH AND Emprre Digest SUPPLEMENT. 


705. Add. Annotations :—Consd. G. W. Ry. e 720. 
S.8. Mostyn, [he Mostyn, [1928] A. C, 57. 
Refd. Witham Outfall Board v. Boston Corpn. 729 
(1926), 136 L. T. 756; ae Conservancy : 
Board v. McConnell, [1928] 2 K. B. 189. 
Mentd. mietd v. Fry (I. S.) & Sons (1929), 46 
TT. L. HR. 108. 

706. Add. ame —Revsd. sub. nom. GREAT 
WESTERN Ry. Co. v. Mostyn (OWNERS), THE 
Mostyn, [1928] A. 0.57; 97 L. J. P. 8; 188 
s T. 403; 92 J.P.18; 44 T. L. BR. 179; 72 
Sol. Jo. 16; 26 L. G. BR. 91317 Asp. M. L. C. 

367, H. L. 

Add. Annotations :—Refd. Witham Outfall 
Board v. Boston Corpn. (1926), 186 L. T. 
756; Dee Conservancy Board v, McConnell, 
[1928] 2K. B. 159. 

718. Add. Annotation :—Refd. Fisher ». Oldham 
Corpn., [1930] 2 K. B. 364. 


Add. Annotation :—Refd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 864. 


Add. Annotations :—Consd. Forbes, Abbot & 
Lennard v. G. W. Ry. (1927), 188 L. 'T. 286; 
G. W. Ry. v. Durnford (1928), 139 L. T. 145. 
Refd. Marbe v. George Edwardes (Daly’s 
Theatre) (1927), 138 a T. 51; Silverman v. 
Imperial London Hotels (19277), 137 L. T. 57; 
Livock v. Pearson (1928), 33 Oom. Cas. 
188; Great Western Railway v. Monmouth- 
shire County Council (1929), 94 J. P. 6. 
Mentd. Marbé v. George Edwardes (Daly’s 
Theatre) (1927), 48 T. L. R. 460; Me 
Rederij A./S. v. Muller, Batavia, [1927] 2 
K. B. 99; Gaze W. H. & Sons v. Port Talbot 
Corpn. (1929), 93 J. P. 89; Great Western 
Ry. v. Monmouthshire County Council (1929), 
93 J. P. 142; Bentall, Horsley & Baldry v. 
Vicary (1930), 47'T. L, RB. 99. 


ne reel mek 


Part Xl._—Contributory Negligence. 


726. Add. Annotation :—Apld. Service v. Sundell 
(1929), 45 T. L. R. 569. 

729. Add. Annotations :—Apld. Service v. Sundell 
(1929), 45 T. I. R. 669. Consd. Cooper v. 
Swadling (1929), 46 T. L. R. 73. 

781. mere Tiga :—Refd. The Vectis, [1929] 

781a. —-.]---In an action for damages under 
lord Campbell’s Act brought by pltf. in 785. 
respect of the death of her husband, who had 


been no time for deft. to do anything to avoid 
the impact, & therefore the negligence of each 
party contributed to the collision, the judge’s 
directions to the jury were sufficient, & there 
must be judgment for deft. —SWADLING v. 

Cooper (1930), 4 T. L. R. 597; 74 Sol. Jo. 

586; eub nom. COOPER v. SWADLING, l481L. T. 

732, H. J. 


Add. Annotation :—Apld. Dew v. United 
British S.S, Co. (1928), 189 L. T. 628. 


been killed in a collision between his motor- | 736a. Jury unable to decide  Iiability.|—In 


bicycle & deft.’s motor car, the judge directed 
the jury that, if they found that the accident 
was due to the negligence of both parties 
substantially, there would be sontabutars 
negligence on the part of the deceased man 
& both would be to blame, & the jury would 
have to find for deft. The jury found for 
deft. The Ct. of Appeal directed a new 
trial, holding that the jury should have been 
directed that if the deceased man was guilty 
of neghgence, but deft. could by exercising 


an action for damages for personal injuries 
alleged to have been caused by deft.’s 

negligent driving of a motor car, the jury 
found that there was negligence on both 
sides, but they were unable to agree on the 
question whose negligence was really 
responsible for the accident :—Held: on this 
verdict judgment could not be given for 
either party.—SERVICE v. SUNDELL (1929), 
99 L. J. K. B. 55; 46 T. L. R.12; 73 Sol. Jo. 
729, O. A. 


reasonable care have avoided the collision, Annotation :—Expld. Cooper v. Swadling (1929), 46 T. L. R. 


they were still entitled to find for pltf.: 

Held: since, on the facts of the case. from 743. 
the moment when the parties became aware 

of their respective positions there could have 


Ce ienamenaapeanenemen 








ent 


Add. Annotations :—Dbtd. Service v. Sundell 
(1929), 45 T. L. R. 569. Refd. Dew v. United 
British 8.8. Co. (1928), 1389 L. T. 628. 


ees 





PART X. SECT. 8. 782 xix. -—-_ .]- The statutory onus | management of pltf.’s motor vehicle 
719 i. ——— Professional assistance | On the driver of a motor car of sparing was a determining factor of the 
called in—Local authority ng | that loss or damage resulting from its | collision, it is to be assumed, without 


medical attention.]—Hospital liable for | use did not a from his negligence | further evidence, that the pillion- 
the negligence of numes after an | docs not operate to compel the ct. | riding did in fact make the manage- 


pperaiion a YBERG v. PROVOST MunI- | to hold to ne pigonce that which | ment of the motes vehicle more 
a ITAL BOARD et } 1 { would not othe negligence or | difficult. & was egligence con- 
‘a 960 ; (1927) 8. é. 226,— | to refuse to give meet to e defence | tributing to the aceldent -~—MORTESS 

pene of contributory negligence where the | v. Fry, (1928] 8. A. S. R. 60.~ AUS, 


eyeonee supports i, ut merely goes 


NZIE vt. HarT 
(1920) i “hh. La. Jt 716; 
aTON Y. erent 
BO), nee 4D 5; sid 
ivan) 3 
(sa ts Ee LR sOBT i987] 
ns : 732 Ixxli. 
he 0.——OAN. Roor, oa) A wb. i 
Ww. W. RR, 


Fox0R, A blebte 3 W. Ww. R. 2 
see ee —KENz 732 betrie 
(saa fe Tioan 71 3 D. L. R. 839.—OAN. | ENT 


782 ixxi. 
Lucas (Alta.), | i939) 2 D. L. R. 848 | 


45.—CAN. 144 xxxii. ——.}—DavVInGE v. JOHN- 
r. USHER, | SON & MCDONALD, LTD. (1936), 59 
4 O. L. RK. | N.S. R. 76.—CAN. 
144 ee ——.}—- BALLANTINE 0. 
HMULAND . | INTERNATT Ry. Co., gost) ae 4 
| D. L. e951; nel 0. L. R. 27 
744 xuxiv. -}—Where in an 





J- McKINNEY *; | action for damages arising out of 


R. 138 ; the collision of two motor cars at the 


Son vt. HOpnK Alta. L. R. iai: 
(8, Co, 10201 4D, Le Bt 400" “GAN. aig, 1i9a819 D. bok: LWeW | SOMME, Of, Eyre, roads it was proved 


726 xiii. ay .]--ATW oon », Lubo- Loins a ase Pap pet out, but, it ac 
rIN4 aes). 40 B.C, R. 448. -CAN. sn. Breach o of statutory regulat also proved that th the driver of pltf.’s 
7132 a DL -—MOLAUGHLIN v. | plaintiff.}—If a breach by the Oke. at car na eoee eee gabe B rape at a Ee et 
Boao iy) aia re ibys Deke. pai rernapet Aten, en eet pat the th Bod lgnred ignored "oot aonaute ite ; 
tw 5 ie R. * . a 2 
918.--CAN, circwnstances are “such that’ the | on the main road & fectng as Be right of 
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745. Add. Annotations :—Distd. Swadling v. Cooper 
Refd. Hargrove v. 


(1980), 46 T. L. R. 597. 


Burn (1929), 46 T. L. R. 59. 


751. Add. Annotations :—Apld. Hargrove v. Burn 
Swadling v. Cooper 

Refd. The Vectis, l.. 
[1929] P. 204; The Chatwood, [1930] P. 272 


—-—-.]—The fact that a man was killed while 
endeavouring to cross in front of an electric 
tramcar at the intersection of two streets 
in a town, at a place where the rules of the 
tramway co. laid down that “ the speed must 
be reduced & the car kept carefully under 
control,”’ is not evidence of recklessness on 
his part amounting to contributory neglience 
sufficient to free the co. from liability for the 
accident, the jury having found that the 
driver of the tramoar was in fault. —TORONTO 
Ry. Co. v. Kina, [1908] A. O. 260; 77 L. J. 
P.C.77; 98 L. T. 650, P. C. 


Burn 


(1929), 46 T. L. R. 59.; 
(1930), 46 T. L. RB. 507. 


765a. ——. 


770a. ———.|— HARGROVE v. 


T. L. 
781. Add. Annotations :—Distd. 


way hoe could continuc his course :— 
Held: the driver of pitf.’s car had not 
acted reasonably in ignoring the 
approaching car on the singers ager 
that deft. would Terre his right of 
way, & ho had been & uilty of contribu- 
tory negligence which dinentitled pltf. 
from succeeding.-—ROBINSON BRO. vp. 
HENDERSON, [1998] App. D. 138. 


Ss. AF. 
144 xxuv. —~ -.J— TREVOR-SMITH Vv. 
WALTERS. (1928), 49 N. L. R. 351.—- 


44 xxxvi. -—.]}- The fact that the 
Bib at a railway crossing have been 
ott open does not excuse a person 
approaching the track from taking 
reasonable precautions before crossing 
it in order to discover whether a tiain 
js coming.—-MICHALINBEKI 1, CANADIAN 
Pacrric Rartway Co., [1028) 3 
W. W. R. 438.-——CAN. 


PART XI. SECT. 1, SUB-SECT. 2.—B. 


171 xxxix. Subse quent proceedings, 
{1923] 4 Dp. L. R. 727 3 eee e 8.C. R. 
730; (1923] 3 W. Ww. 











ae ie ae an eat 
PRIETARY v. 
ery hk. 560; [1927] Argus 


27), 39 C. 
al Abs. 


Ta Mean cb; ie he wor? Oat} 
9a ; : 
(BG Ho } oaN. 

771 = Ivit. ee aie ® DAL 
LISGER Hote. AUTO & Taxi M., LYb., 
(1928} 4 D. Lk. 962; [1928] 3 
W. W. kh. 497. —-OAN. I 

171 Neha ==, J— NUISON Pb, DENNIS 

» [1929 4°. dl. RR. 288, 2 
(aw) 2 Ros 5] 3) CAN. 


PART XI. SECT. 2. 


i. -———-])-—Hoark  v. 
VERARITE. (1926), 28 W. A. L. R. 125.— 


ape xvii. .]—ERICKSON 0. CAMP- 
see. Lrp. (1928), 39 B. O. Tt. 472 


CAN. 
120% Contriiutory Negligence Art, 1925 
pplication of. }~-Ib hich the trial above 
res the questions » Ma ee e rial judge 
should ask re By whose 
fault was Se cklant caused f By 
one of the tins obly, or by both 
ea, &, ito, in what proportions 1 
, MOLEAN, geass 2bD.L. R 
pigs) 3 444; 39 


eae: 
B. ©. _ -———~ Costs.}— ap taren 


ng een 
Las, (192812 DL. R986; [1988] 1 
Mow Neg B.C. R. 480.—CAN. 


Compania Mexi- 
cana De Petroleo El Aguila v. 


—— i 


at tn ee I RT PE ST 


| 
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089. 
'T, 


781a. - 

T. i. RR. 
782. 
P. 204. 
256. 
Add. 
rr 


783. 
204. 
784. 


(1929), 46 


sex Trans- 


so. Where negligence continuous.) 
COMMISSIONER or Se ae v 
cee (1927), 30 W. A. L. R45. - 


sD. , Contributory Negligence stet, 19245 
(B.C. —.d pplication of.|- eu WS Vr, 
Mo Riv rk (RB. C.), (1829) 4 PD. de 1 


PART XI. SECT. 3. 


785 vii. Pe an aerion of 
damages Gorpn., the 
statutory anthenéy charged with the 
duty of providing light in common 
stairs withiu the city during the hours 
of darkness, defenders moved that the 
action shouldbe dismissed as irrelevant, 
in respect that upon her own aver- 
ments pursuer was guilty of contribu- 
tory negligence in going down a stair 
which she knew to be in darkness 
without. first obtaining a light :—Hfeld : 
purauoer’s averments did not disclose 
contributory negligence on her part 
such as to warrant dismissal of tho 

action.—~-J oa ©. GLASGOW CORPN., 








{1928} S. C. 37.-—SCOT. 
785 a shh sowindge alone of 
the dangerous condition of prenilses 


{is not a ber to 6 claim by an inviteo 
against an invitor in respect of an 
injury resulting therefrom. Such 
knowledge fs relevant to the queation 
of the extent of the duty of care ow 
by the invitor; & it is relevant also 
where there {x a defence of volent 
ft injuria or of contributory negil- 

nee.- Hoy v. AUCKLAND HARBOUR 

OARD, (1928) N.Z. L. KR. 716. - -N.Z. 


dciuce driver perceptibly pt il i pr 
ver nan on 

driver of a motor car to 
recover damages for grrr: sustained 


tnon 





in a collision caused he driver’s 
negligence, pltf. is act entitled to 
succeed where such n oo was due 


to tae intoxicated condition of deft., of 
which condition pitt. was aware at the 


time that de accepted the invitat/un to 
travel in the car. toate v. CARROLL 
(1927), 27 8. RN. S. W. 405: 44 


N. 8. W. W. N. 182,—AUS._ 

7894. Lect of warning of dunger,| 
The fact that a pitf. suing for damages 
for negligence received # capual warn- 
ing from a friend against the danger 
doves not afford much support 10 o plea 
of contributory negligence: nor is 
furgctfulness per ee contributory negli- 
gence, the yquestion sfill remains 
whether it amounted under all the 
circumstances to a faflure to exservise 
ordinary care.—Hry, fr. CIT 
SasxaToosn, (192912 D.L. R. 
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nF 
627; § 


Annotation : 


Add. Annotation : 

(1929), 46 T. 1. Lt. 73. 

784a. ———.] —- HARGROVR 
T. L. RR. 59. 

790a. Stevedores loading dangerous cargo-—Stipula- 
tion for sole control of loading.)—-COMPANIA 
MEXICANA DE 
MWssExX TRANSPORT & TRADING Co., LTp., No. 
636a, ante. 

791. Add. Annotation:—Refd. Canadian Pacific Ry. 

. Kelvin Shipping Co. (1927), 138 L. T. 369. 


port & Trading Oo. (1929), 141 L. T. 106. 

Apld. Service v. Sundell (1929), 45 T. L. 
Consd. Cooper v. Swadling (1929), 

L. R. 73; 

YT, i eae: Service v. Sundell (1929), 

by 

-]| -LIARGROVE ot. 

5d. 

<ldd. Annolalions :--—Consd. The Vectis, [1929] 

Mentd. The Backworth, [1927] P. 


R. 
46 
46 


Hargrove v. Burn (1929), re 
) 


ede 


Bunn (1929), 46 


Refd. ‘The Vectis, [1929] 
Refd. Gooper v. Swadling 
BURN 46 


r. (1920), 


PeTrrRoLpo Ex, AGUILA wv. 


he OR, 


WoW. . o62, Bs om, 219, 
CAN. 
PART XI. SECT. 4. 
791 A man who, 


another's want of care, tinds hiigaute 
ia position of dmuninont danger can- 
not be held Fality of negligence merely 
because in that emergoncy he does not 
net in the beat way (o avold the 
dangor. ‘THORNTON v. Kinser, (1928) 
oe YD. 308. ca Ss. AF. 

ti - PaTTBUSON v. GOODRIt- 
IAM, "11928] LD. L. BR. 131.--OAN. 


~~ 


t il. J) Carvin. Van Camp 
& ANDERSON, VAN CAMP t. CARTE & 
ANDLRSON, [1920] $ 0. "he KR. O25; 
rarg., {IOVOP ft Pod. Re 123 638 
QO... 857, CAN. 

t iil J) -Wi.Kinas oo.) Dobpps 
(Mayh. (920) 4D. L. 11.) CAN. 


tiv, - .| Tho nogligenco of the 
sae ce of deft) co.’s automole, at tho 
interneetion of two streets, forood pitt, 
who wan driving bls own eutoniobile, 
in tho face of imminent collision with 
deft. co.’s aatemobiie, to choose 
between collision & the chaneo of 
avoiding it by turning his automobile 
up the fntersocting etreet, whioh In 
altemupting to do he ran inte the 
curbing & damaged hls antomobile : 
Meld: the negligence of deft. co.’ 
driver jn offtet caused the damage 
sustained by pitt. Seated ”, 
YELLOW oan Trv., (1029) § wo. b. tt. 
ae 60 N. 4. It. 369%.--CAN. 
~ =] ~ Deft, tho driver of ees 
datamoblie ‘urying to overtake & 
another automobile on & curve at eH 
excessive rate of speed, collided with 
the automobile of pitt. approaching 
the curve froin the oppostte direction 
on his proper aide of the road. The 
former contended that the latter might 
have passed between the overtoking 
& overtaken automobiles: eld: 
there was no duty on the driver ot the 
proaching antemobtile to do so, 
ac Hi Valse vw. BRZANKON, [19029] 1 
. 272: GON. S, It. 38..--CAN. 
a ae ~ Sef Apyplt. U., driving a 
car belonging to appli. co., prococding 
along the road on hin correct ade, 
finding himself suddeniv coufronted 
by roesy.'8 @ apneiar hing car, which bad 
cut a blind corner leading into the 
road, in order to avold what appeared 
to be an finmaent collision, awerved 
to the opposite side of the road, & 
there collided with resp.’ car, w which 
had sinultauens averved on to its 
correct side: —Jicld: applt.’s action 
in ening to hin wrong aide of the 


Cases 792-944. 


ENGLISH AND Empire Dicest SUPPLEMENT. 


792. Add. Annotation :—Refd. Dee Conservancy | 803. Add. Annotations :—Refd. Hargrove v. Burn 


Board v. McConnell, [1928] 2 K. B. 159. 
798. Add. Citation :—17 Asp. M. L. O. 117. 


Canadian Pacific 
Ry. v. Kelvin Shipping Co. (1927), 138 L. T. | 807. Add. Annotation :-—Cenerally, 


Add. Annotation :—Refd. 
369. 


810. Add. Annotation :—Mentd. Conquer v. Boot, 


[1928] 2 K. B. 386. 
822. Add. Annotation : 





(1928), 139 L. T. 379. 
842a. 





ante. 
842b. —— 





practice that, in an accident case, it 


Generally, Mentd. Lynn 

v. Bamber, 1930] 2 K. B. 72 
842. Add. Annotation :—Consd. Grinham v. Davies 
——-.]|-GOWAR v. HALES, No. 421la, 


.|—It is an established rule of 


(1929), 46 T. L. R. 59; Swadling v. Cooper 
(1930), 46 T. L. BR. 597. 


Refd. The 


Vectis, [19290] P. 204. 


Part XIIl—-Damages. 


&, where this rule has been violated, it is 
within the discretion of the judge to discharge 
the jury, at the expense of the party whose 
advocate has violated the rule.-—GRINHAM v. 
DAVIES, [1929] 2 K. B. 249; 98 L. J. K. B. 
1389 L. T. 379; 44 T. L. R. 523; 72 
Sol. Jo. 303, D. C. 


703 ; 


42c. 
( 
should 





1926), cite 
L. J. K. B. at p. 705. 


— ELLIS v. MAYHEW (M.), Lrp. 
in [1929] 2 K. B. at p. 252; 98 


not be intimated to a jury that deft. is insured | 4nnotation :—Consd. Grinham v. Davies, [1929] 2 K. B. 249. 


Part XIII. 


871. Add. Annolation :-—Mentd. linn v. Bamber, 


[1930] 2 K. B. 72. 


896. Add. Annolation :—Mentd. Thompson v. 
L.M. & S. Ry. Co. (1929), 98 L. J. K. B. 616. 
Dew »v. 
British S.S. Co. (1928), 139 L. T. 628. ss 
943. Add. Annotation :—Refd. Carling v. Lebbon, 


(1927] 2 Ik. B. 108. 





ee ae km ty 


road was reasonable & unattended by 
negligence.—-HINDMARSH © GUTIRIN, 
SHELL Co. or NEW ZABALAND 1, 
Gururin, (1930) N. Zi. 2.15.) NLZ. 


PART XI. SECT. 5. 


808 Iv. --- — --—— —— .}--The con- 
tributo negligonce of the driver of 
& vehicle who is not the servant or 
agent of a passenger therein is no 
defonce to an action by the latter for 
damages for porsonal injuries caused 
by the negHgenco of another person.— 

oCuLLocH v, STAR CONSTRUCTION 
Co., [1928] 1 D. L. R. 976: [1928} 1 
pen R. 211; 22 Sask. L. &. 231. -- 


PART XII. SECT. 2, SUB-SECT 2, 

818 i. Fear of personal injury — 
Impending collision.|--WALKER @, Prt- 
Boa Moror Co., (1930] S.C. 5646.— 





PART XII. SECT. 3, SUB-SECT. 1. 
a i. Sum suficeent to give annuity 
equul to annual earnings—- Whether 
awar on wrong principl:.j— 
BLOUPOYF wv. CANADIAN NATIONAL 
Rartway (Sask.), (1928) 4 D. L. BR. 
29; [1928] 2 W. W. R. 519.—-CAN. 
8385 iv. - -- ——~.)}-—ly an action for 
damages for personal injuries «a claim 
for loss of wages or varnings to tho 
date of the commencement of the 
action or of the trial is not recoverable 
as apocial damages ; such a loss is one 
be taken into consideration by the 
ury in assessing general damages.— 
RACHE v. CANADIAN NORTHERN Rr. 
Co.,, [1929] 2 D. L, KR. 3215 1 W. W. RR. 
i 36 C. R. CO. 258; 235. L. R. 576. 
Unreasonable r to 
subnal to operation.}—Where con- 


i. eiaer sence 








— 


Negligence causing Death. 


944, Add. Citations :—[1927] 


2 K. B. 108; 96 


L. J. K. B. 615; 187 L. T. 255; 43 T. L. R. 


454. 


United 











tinuunce or increase of an injured 
person’s incapacity jis duc to his un- 
reasonableness in ene to allow 
himself tu be operated on, the quantuin 
of damages allowable to him must be 
limited to what would be reasonable 
compensation if he had acted as a 
renbonable man.—MASNY v. CARTIR- 
HALLS-ALDINGER Co., Lip. (Sask.), 
[1929] 3 W. W. Rh. 741.—CAN. 


st. Luss of limd,}—-Damages to be 
allowed to pitf., who has sustained the 
loss of part of his leg through the 
ae eence of deft., discussed.—CLaARK 
v. WiLson, (1926] S. A. 8S. KR. 342.— 
AUB. 
PART XII. SECT. 4. 


av. Mitigation—-Whether contributory 
negligence of otis f may go in.}-~ 
In an action for negligence if pltf. is 
held entitled to succeed he cannot be 
deprived of part of the damages which 
he has proved or of his costa, on the 
ground that he was guilty of con- 
tributory negligence.—_BaRRY v. WIN-~ 
NIPEG MLecTRic Co., [1926] 2 W. W. R. 
791; 36 Man. L. RR. 27.—-CAN. 


aw. Payment under insurance 
policy.J}~-In an action by piltf. to 
recover damages for the destruction 
of his dwelling-house & a quantity 
of chattel property caused by sparks 
emitted from deft.’» steam tug through 
deft.’s negligence :—Held: deft. was 
not ontitled to deduct from the amount 
of damages found to have been sus- 
tained by pltf.an amount paid to pltf. 
by an Insurance co. under an insur- 
ance on the property.— BROWN tt, 
McRax (1889), 17 O. R. 712.—CAN. 


ax. ———- ———.]——- FARMER v. GRAND 
cane Ry. Co. (1891), 21 O. R. 299.— 
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After this case add :— 


——.]—See, now, Widows’, 


Orphans’ & Old Age Contributory Pensions 
Act, 1929 (c. 10), s. 22.” 





PART XII. SECT. 6. 


842 i. Defendant insured against lia- 
Oy Lene court informed thereof.) 
—WaLsSH v. PEaT (N. B.), [1927] 2 
D. L. R. 1120.—CAN. 

842 ii. ——,.}-—-Although it is, 
as a yenerat rule, improper for counsel 
for pltf., when cross-examin deft., 
to ask whether deft. is entitled to an 
indemnity from an insurance co., yet 
special circumstances may justify the 
judge in not withdrawing the case from 

he jury.—WILSON v, KENT er yas 
& SONS, Lrp., [1928] N, Z. i. 166.— 


PART XIII. SECT. 2, SUB-SECT. 2. 


865 i. Child—Adopled child—Fatal 
Accidents Act, FR. S. O., 1914 (ce. 151), 
8. 2 (a). }--HOWIE v. LAWRENCE, [1927] 
1D, Lb. R. 4773 59 0.1L. R. 641.—CAN. 

4 i, ——.} Sisters of deceased are 
not entitled, as such, to the benefita 
of Fatal Accidents Act, 1920 (c. 29); 
& the mere allegation that they were 
dependent on him does not bring them 
within th 





e Act.—SHTI1z ». CANADIAN 
NATIONAL Ry. Co., [1927] 1 D. L. R. 
951; 11927) 1 W. W. R. 193: 21 
Sask. L. k. 45.— CAN. 


PART XIII. SECT. 2, SUB-SECT. 3. 


oi, ———.} —W. was injured by falling 
into a et, which was in a street 
under the care of an urban district 
council, W. brought no action in bis 
lifetime, & died wi six months 

the accident, & in consequence thereof, 
An action waa institu by the widow 
under Lord campbell 3 Act, 1846 
(c. 93), more than months after the 
accident, & more than ht months 
from the death of W.:—JZHeld: pltf. 
was entitled to maintain the action.— 


WalsH v. BaLniIna URBAN 
Covunor (1921), 55 I. L. T. 140.—IR. 


PART XIII. SECT. 2, SUB-SECT. 7.—B. 


907 ix. .]-—~A claim for damages 
by a widow or the minor children of a 
perso whose death is alleged to have 

een caused by the negligence of deft., 
is not barred by the fact that the death 
was caused by the combined negligence 
of the latter & deceased.— UNION 
GOVERNMENT (MINISTER OF RAILWAYS) 
v LEE, {1927} App. D. 202.—S. AF. 


907 x. ———.}] ~— MORAWITSEKI °. 
KostucHENKO (Man.), (1929} 2 
W. W. BR. 384: 38 Man. L. kt. 225; 
affg., [1929] 1 W. W. R. 585. CAN. 


PART XIII. SECT, 2, SUB-SECT. 8.—E. 


h i. ~-—.J}—The dependants of a 
person who has lost his life through the 





DistTricr 


negligence of deft. are entitled ta com- 
pensation only for tho material loss 
caused to them by the accident, & 
not for mental suffering or distress, or 
to improve their material prospects. — 
SMART v. S. AFRICAN HRys. & Hat- 

5), 49 N. L. h. 361.—-S, AF. 


. imposed under Penal Code 
in respect of accident— Taken into 
account.)—-NatHue Ram ov. CHAND 
Ha (1927), I. lL. R. 50 Al. 408,.— 


PART XIII. SECT. 2; SUB-SECT. 8. mo F, 
~ a oo] -YOUNG wv. CANADIAN 

Paciric Ry. Co. (No. 2) (Sask,), [127] 

3. W. W. R. 175.—CAN. 

PART XIII. SECT. 2, SUB-SECT. 9. 


953 i, Verdict not set aside - If evi- 
dence in support.}| ~-ruYNN ov. URIS#t 
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SuaaR Manuracrunine Co., [1928] 


I. BR. 535.—IR. 

fi, -——.)-—FITZVATRICK v. SCHRAM, 
{1928} 1 Ww. W. K. 751.--CAN,. 

g i. Sufficiency, }—SHTITz _ v. 
CANADIAN NATIONAL KRY. Co., [1927) 
1 D. lL. R. 9513 (1927) 1 Ww. Ww. Rk. 
193; 21 Sask. L. R. 345.—CAN, 

acp. 142)i. -—-.}- Lksurk uv. BUZAA. 
(WU2n), LDL. R908; 0B. CLR. dl. 

CAN. 





ab. Fatal fecidents (ct, 1920, s. 7 --- 
Neglect ta file tawt under.J|—An 
order dispensing with the filing of the 
affidavit roquired under above sect. 
should net be made when the result 
of making it would bo te prejudico a 
right of deft. which “as accrued sinca 
the comuencemen. af the action. 


SWINDELIE ot NORTHERN Leva tor 
Mo., Lop, (tees) ao ob. Tt. Ry 9823 
[1NZ8] 8 WLW. RR. 433. CAN, 
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bis -~-— Number of notaries prac- 
lising in district. --Re STEWART (B. C.), 
{1929) 4 ]). L. Vt. 528.-—-CAN. 


PART Il. SECT. 2, SUB-SECT. 1. 


sa. Who may anpoint-——Whether local 
judgc.}— BuiTIso CoLuMBI4 Law Soc. 


NOTARIES. 


v. STEWART, [1928] 4 D. L. R. 572.— 
CAN. 


PART III. 
gi. ———.]}—There is impropriety, to 
jae the least, for a notary to rt in 


a will passed before him a clause by 
which the testator directs that the 
exors, & the heirs shall cmploy him for 
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the execution of the will. It is con- 
sonant to sound logal Pt oe & — 
ie public order, ane a deed 


efore a no ao, Bid Gate an ee 
stipulation in ar DENIS 
v, T'HIBODEAU, toga), 3 D. ~ RR. 749; 


S.C. BR. 


| 


346; affg., 44 Que. a B. 207. 
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NUISANCE. 


Part 1.—Definition, Nature and Characteristics. 


1. Add. Annotation :- -Refd. Vanderpant v. Mav- 
fair Hotel Co. (1929), 27 I. G. Re 752. 7 


8. Add. Annotation : Consd. Pontardawe Rural | 31. 
eee Council ». Moore-Gwyn, [1929] 1 Ch. 


Ltd. 


International 
RT. L. Re. od. 


idd. Annotation :- -Consd. Vanderpant v. 
Mayfair Ilotel Ov. (1029), 27 L. G. R. 752. 


tdd. Annotation :- Refd. A.-G. ov. Sharp 


(1380), 16 


Pictures, 


18. Add. Annotation :—As to (3) Refd. The Carl- (1080), HO Le bed 
° ‘ a ' de Fe 1. 44. 
aig garth, The Otarama, [1927] P. 93. 66. Add. Annotation: -As to (2) Refd. Vander- 
» Add. Annotation i—Mentd. Musical Per- pant vr. Mayfair Hotel Co. (1929), 27 LL. G. R. 
formers’ Protection Assocn., Ltd. v. British 752. 
a a e 
Part Il.--Nuisances in respect of Particular Matters. 
76. Add. Annotation ;~—-Consd. Cireat Western | 1348. Manure manufacture.]--CARDELL v. NEW 
rier ar par a aia a County Counce QuAY Looan Boanrnp (1876), 30 J. P. Jo. 742. 
2 9 a eye ° 6. 
77. Add. Annotation :--Consd. Farnworth ». Man- | 1340. Rag & bone business.| —D. set up @ business 
chester City Corpn., [1929] 1 K. B. 533. OF & Tag eb lah vars eat op aca ac 
: . The bones were stored in bags & removed 
98a. Hotel kitchen.]—-The making or causing of weekly, The justices having found as ao 


such a noise on premises as materially inter- 
feres with the ordinary physical comfort of 
a neighbour constitutes an actionable nuis- 
ance; & it is no answer to say that the 
best known means have been taken to reduce 
or prevent the noise complained of or that 
the cause of the nuisance is the exercise of a 
business or trade in a reasonable & proper 
manner. In accordance with these principles 
an injunction was granted in an action by 


fact that the business was noxious & ejusdom 
generis with those specified, convicted P. :- 
Held: the conviction was right. PAsSSRY 
v. Oxrorv LocaL Boarp (1879), 446 £. P. 
622, D. C. 


Add. Annotation : --Refd. Manchester Corpn. 
v. Farnworth (1029), 46 IT. 1. 22. 85. 


212. After this case add: -~ 


152. 


the occupier of a house abutting on a highway - =| -See, also, Puarso Warn, Vol. 
to restrain the owners of a neighbouring hotel XXXVITI., p. 198, Nos. 337, 341." 

from causing a nuisance to pltf. by noise P , meee, 
arising from the hotel kitchen. VANDEMPANT | 2238 — oJ) -Warnis ot. (UNITED Ce 


PoLIsHEns’ JLONDON Socmry (10906), Times, 
Nov. 28th. 


232a. Meaning of premises Overhanging rock.] 
PONTARDAWE tuna, CouNcin v. MOoone- 
Gwyn, No. 364a, post, 


v. MAYFAIR Hore. Co., Lrn., [1980]) 1 Ch. 
148; 99 I. J. Ch. S84: 142 1. T. 1983; 94 
J.P. 23; 27L. G. R. 762. 


121a. ——--.]—VANDERPANT v. MAyYFain HOTEL 
Co., Lrp., No. 98a, ante. 


Part II1.---Neighbouring Owners. 


802. Add. Annotation :—Refd. Bull v. West Uarcourt-Rivington (1050), 47 TM. L. R. 26. 
African Shipping, etc. Co., [1927] A. OC. Refd. Glanville v. Sutton (1927), 44 ‘T’.. L. R. 
686. 98; G. W. Ry. v. 8.8. Mostyn, The Mostyn, 

[1928] A. ©. 57. 


811. Add. Annotations :—Distd. St. Anne’s Well 
Confined to owners in possession.| - 


Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Consd. Pontardawe Rural District Council v. The doctrine of KRylands v. Fletcher, No. 311, 
Moore-Gwyn, [1929] 1 Ch. 656; Fardon v. ante, has never been applied to affect, the 


et ne err anne ae mn ee - 


| 316a. 








eee ed 








PART Ik. SECT. 9, SUB-SECT. 1. 

911. Butiding ione— Mechanical 
aril tags ae Saw, 
DSTA BWW. UN, 48--AUB. 


291; 45 N 

95 i. -—— Noisy churns.}— 
MoKELVEY v. INVERCARGILL MILE 
Supr.y Co., Lip., [1928] N. Z. L. 
2233.—N.Z. 

wean DAIRY Co., ‘ows T DL. 

ND Darky Co., lL. 

34 63 QO. L. R. 111.—CAN 


PART ll. SECT. 9, SUB-SECT. 2. 
sa. Crowing cocks.}—~Where, on the 


evidence, 1t appeared that covks kept 
by deft. in a residential area, In close 
ipa to pltfs.’ residence, had by 
heir constant crowing, at all bours of 
the night, habitually disturbed the 
rest. & serlously interfered with the 
comfort, sudged by ordinary standards, 
uf pitfs., the ct. granted an injunction 
rest ing deft. from keeping cocks, 
or allowing cocks to be kept, on his 
preniises in such manner & place & 
under such conditions as tu cause 
pitfs. a nuigance.—KUTHAING t. FER- 


"(1175 


PART Il. SECT. 13, SUB-SECT. 4. 


sd. Hospital.)—SHUITLEWORTH _ v. 
VANCOUVER GENERAL Husritrat, No. 
673 iv, post.— CAN. 


PART III. SECT. 2, SUB-SECT. 2.-- 
B. (e). 


326 sill. - Measwre 0 
damagyon.| Where by digging a ditch 
beneath the natural surface of tho soil 
an ucupapt of land causes a 

alee not mayan a any defined 
watercourse ri) arged upon 
the land of another, be is Hable in 
damages. The damages in the prescut. 


Cases 316a—612. ENGLISH AND Empire 


liability of an owner, who was out of possession 
at the time when the injury took place.— 
Sr. ANNE’S WELL BREWERY Co. v. ROBERTS 
(1928), 140 L. T.1; 925. P.180; 44T. L. RB. 
703; 26 L. G. R. 638, 0. A 

Add. Annotation :—Generally, Refd. 
mell v. Hurley, [1929] 1 K. B. 419. 
Add. Annotation :—Refd. Pontardawe Rural 
District Council v. Moore-Gwyn, [1929] 
1 Ch. 656. 

Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


357. Add. Annotation :—Refd. O’Cedar v. Slough 
Trading Co., [1927] 2 K. B. 123. 


Add. Annolalion :—Consd. Pontardawe Rural 
ola Council v. Moore-Gwyn, [1929] 1 Ch. 


382. Scam- 


358. 


356. 


359. 


863. Add. Annotations :~-—Reid. Aldridge v. Wright, 
[1929] 2 K. B. 117; Vanderpant v. Mayfair 
Hotel Co. (1929), 27 L. G. R. 752. 

364. Add. Annotation :—Consd. St. Anne’s Well 


Brewery Co. v. Roberts (1928), 140 L. T. 1 


364a. Maintaining overhanging rock.})—The owner 
of land on which there is an outcrop of rock 
overhanging a steep slope is not liable for 
damage caused by reason of portions of that 


Part IV. 


Ada. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. C. 226. 

Add. Annotation i—As to (1) Refd. Lagan 
Navigation Oo. v. Lambeg aT as Dyeing 
& Finishing Co., [1927] A. C. 226. 

Add. Annoiations: :—As to (1) Refd. Lagan 
Navigation Oo. v. Lambeg Bleaching, Dyeing 
& Finishing Co., [1927] A. C. 226. renerally, 
ras The Carlgarth, The Otarama, [1927] 


438. 


439. 


Add. Annotation :—Consd. Lagan Naviga- 
tion Co. v. Lambeg Bleaching, Dyeing & 
Finishing Co., [1927] A. C. 226. 

Add. Annotation :—As to (1) Refd. Salisbury 
& Fordingbridge District Drainage Board v. 
Southern Tanning Co. (1920), Ltd., [1927] 
2 K. B. 566. 

Add. Annotation :—Consd. Lagan Naviga- 
tion Co. v. Lambeg es: Dyeing & 
Finishing Co., [1927] A. CO. 226. 


447. 


465. 








cuse wore held to include the ao the operations of 


deft. ~NEW CASTLE 


Digest SuPPLEMENT. 


rock breaking away & falling down the slope 
if the break is due to natural causes, such as 
weathering, & the owner has used his land 
in an ordinary way, without any mining or 
quarrying operations. Rocks in such a 
position, though they srt become dangerous 
are not ‘‘ premises in such a state as to be a 
nuisance ’’ within Public Health Act, 1875 
(c. 55), 8s. 91.—-PONTARDAWE RURAL Counc 
v. MOORE-Gwyn, [1929] 1 Ch. 656; 98 
L. J. Ch. 242; 141 L. T. 28; 93 J. P. "141; 
45 T. L. R. 276; 27L. G. RB. "493. 

Add. Annotation. s-—As to (1) Refd. Manchester 
Corpn. v. Farnworth (1929), 46 T. L. R. 85. 
Add. Annotation :—Consd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 
Add. Annotations :—Refd. G. W. Ry. v. 8.8. 
Mostyn, The Mostyn, (1928] A. OC. 67; St. 
Anne’s Well Brewery Co. v. Roberts (1928), 
140 L. T. 1. 

Add. Annotations :—-Consd. Vanderpant v. 
Mayfair Hotel Co. (1929), 27 L. G. “R. 752. 
Refd. Aldridge v. Wright, {1929] 2 K. B.117; 
Keewatin Power Co., Ltd. v. Lake of the 
Woods Milling Co., [1930] A. C. 640. 

Add. Annotation :—Refd. St. Anne’s Well 
Brewery Co. v. Roberts (1928), 140 L. T. 1. 


372. 
374. 
376. 


386. 


389. 


—Remedies. 


545. Add. Annotation :—Refd. Vanderpant v. May- 
fair Llotel Co., [1980] 1 Ch. 138. 


549. Add. Annotations :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. Mentd 
a v. Sheffield Corpn. (1927), 136 L. T. 
681 

550. Add. Annotation :—Refd. Vanderpant v. May- 
fair Hotel Co. (1929), 27 L. G. R. 752. 

.]—SHort v. TAYLOR (1709), 2 Eq. Cas. 
Abr. 522; 22 BE. R. 441. 

Annotation :—Apld, Williams v. Jersey (1841), Cr. & Ph. 91. 

576. Add. Annotation :— Mentd. Callard v. Beeney, 
[1980] 1 K. B. 353. 

608. Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg Bleaching, Dyeing & Finish- 
ing Co., [1927] A. O. 226. 

609. Add. Annotation :—Refd. Lagan Navigation 
Co. v. Lambeg eee Dyeing & Finish- 
ing Co., 1927] A. C. 226. 

612. Add. Annoiation :—Refd. Lagan Navigation 


567a. 








PART III. SECT. 4. 





value to pltf. of the crop which h COUNCIL t,. AUSTRALIAN AGRICULTURAT ee 
would have put in on the Hooded part Slee _ Lr. (1928), 29 Ss. R 212; 9 ie parentage te theales-Losa, due er 
of his land but for the flooding.— | L. G. R. 71. change in character of d _— 
ee v. wae ae os a i i AVENUE THEATRE, Lrp. ®. VANCOUVER 
425 | Bro 11928]. 8 D. L. R. PART Ill, SECT. 2, SUB-SECT. 2.— Gas Co, (1928), 40 B.C. R.275.—CAN. 
1; 2S LR. 443— B. PART V. SECT. 1, SUB-SECT. 2.— 
1905), Tag Moganmee owe oe 

a -——- Aitcration of lund.j— “tai rr 442 ii. - 1 ~Mo ianaatas % 
Where deft. co. carried out W itaratinng ar. MARTIN (1864), 5 Nfld. L. R. 44.— 

to itg land ‘with tho result that, when —s TURN NFLD. 


rain fell, rain water poured from deft.’s 
land on to pltf.’s council’s streets in a 
more concentrated form & carried with 
it more sand & silt than would be the 
case in the ordinary course of nature : 

—Held: pltf. was era to an in- 


BETTC 
(geek (1913), 25 Ww. in th 136.—CAN. 


PART III. separ rc} SUB-SECT. 2.— 


PART IV. SECT. 2, SUB-SECT. 2.—B. 

eg. Iaubility of joint contributors.}— 
Where two or more persons contribute 
in part only to the creation of a 
nuisance, each is he pep 


junction roatvainine deft. from defendant on another’s load causing fire | Kach may be restrained 
its land to remain in such a | on plaintiff's land.}—-Prtr vv. Sms | the act which contributes to that bt 
pe on that these results ensued, & | Pavine & Roap eee Co. | becomes, in ee te, & D . 
an ing as a what damage had | Pry., LtTp., iy L. R. 247; | —L’EstTRane BRISBANE Gas 
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Vol. XXXVL.—Nuisance. Cases 612—7099. 
Co. v. Lambeg Bleaching, Dyeing & Finish- | 738. Add. Annotation :—Mentd. Akt. Dampskibs 


ing Co., [1927] A. O. 226. Steinstad v. Pearson (1927), 137 L. T. 533. 
618. Add. Citation :—25 L. G. BR. 1. 740. Add. Annotation :—Generally, Mentd. Friern 
626. Add. Annotation :—Refd. Manchester Corpn. Barnet U. D. C. v. Adams (1927), 136 I. T. 
v. Farnworth (1929), 46 T. L. R. 85. 649. 
660. Add. Annotation :—Refd. Farnworth v. Man- | 798. Add. Annotation :—Consd. Pointon v. Cox 
chester City Corpn., [1929] 1 K. B. 533. (1926), 136 L. T. 506. 
681. Add. Annotation :—Refd. Sr Merthyr | 799. Add. Armnotation :-- Refd. Manchester Corpn. 
Co. v. Swansea Corpn., [1928] Ch. 


235. vy. Farnworth (1929), 46 T. L. BR. 85. 











vibration caused by the establishment 

actual a en is 21 of . pete Pre he pore or rat oe 
—_——- ia ti VANCOUVER GENERAL HospitraL, [192 eld: as ad not b 

tor an injunction ” festraining the 2D. L. R. 573; [1927] 1 W. W. hb. | that the damage apprehended bang 

establishment of a hospital, on the | 476; 38 B.C. R. 300.—CAN. imminent & of a CO ee aon 

ground that it will constitute a nuisance 673 v. .}-Pitfs. moved for an | the chim wes Crees ve tae ye 

to pltf., he must prove a strong pro- | injunction to prevent a nuisance, which | ?: ant ee ae woe a * 

bability almost amounting to moral | they feared would arise from noise & [W927] N. 4. da. H. » Ne 


PART IV, seal i oe 6.— | certainty that the hospital will be an 
eo 8 e 





1177 


Cases 1—39. 


12. 


18. 


14a. 


35 Add. Annolation :—Distd. A.-G. 


38. 


ENGLISH AND Emprre Digest SUPPLEMENT. 


OPEN SPACES AND RECREATION GROUNDS. 
Part |—General Rights of Public. 


Add, Annotations : —Reld. Hue v. Whiteley, [1929] 1 Ch. 440. Mentd. Trafford v. Thrower (1929), 
45 T. L. R. 502. 


Part Il.—Exemption from Rates, Charges, etc. 


Add. Annotations: Consd. Consett [ron Cv. 
v. Durham County Assessment Committec 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. Distd. London Playing 
Fields Society v. Hssex (S. W. Area) Assess- 
ment Committee (1930), 04 J.P. 241. 


Add. Annotation: Dbtd. London Playing 
Kiclds Society v. Issex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 


-——.}- Applts. were a body incor- 
porated by Royal Charter for the purpose of 
providing playing fields for the use of clubs 
& persons who could not afford to pay full 
economic rents. Land was conveyed to 
applts. by a deed containing a restrictive 
covenant that the land should bo used for 


Part 1V.—User 


v. Sunder- 
land Corpn. (1929), 46 T. L. R. 10. 

Add. Annotations :—Refd. I. R. Comrs. v. 
Yorkshire Agricultural Soc. (1927), 44 T. 
L. R. 59. entd. General Medical Oouncil 


the purposes of Recreation Grounds Act, 
1859 (c. 27), as though it had been con- 
veyed under that Act, but subject to the 
power of applts. to sell the whole or any part 
of the land. Applts. successfully appealed 
to Quarter Sessions against a poor rate in 
which they were rated & assessed in respect 
of the land. On resps.’ appeal by case 
stated :—Held: since the land was not 
‘* struck with sterility ’’ as a matter of ; 
there being no statutory & irrevocable 
dedication to the public, applts. were in 
rateable occupation —LONDUN PLAYING 
FIELDS Socizty v. Essex (S. W. AREA) 
ASSESSMENT COMMITTEE (1930), 94 J. P. 
24); 46 T. L. R. 631; 74 Sol. Jo. 662; 28 
L. G. R. 501, D.C, 


of Open Spaces. 


39. 


1178 


v. I. R. Comrs., English Branch Council of 
General Medical Council v. I. R, Comrs. (1928), 
189 L. T. 2265. 


Add. Annotation :-—Consd. A.-G. v. Sunder- 
land Corpn., [1929] 2 Ch. 436. 


2a. 


Vol. XXXVI.—Cases 2a—190. 


PARLIAMENT. 


Part |—Nature and Powers. 


—— —-—.]--It is not the practice in Acts 
of Parliament to attempt ie restrain future 
Parliaments in their enactments; & the 
Legislature could not have intended to 
suggest such an object without expressing 
it in very distinct terms (WinpE, C.J.). — 
BODEN v. Surry (1849), 18 L. J. UO. P. 121 
rong T. O. 8S. 377; 13 J. P. 153; 13 Jur. 


Annotations :—Refd. R. v. Smith (1873), L. R. 8 Q. B. 146: 
Jenkins v. Great Central Ry. Cu., Mere IK, My 1. 


2b. 


4. 


22. 


23. 


27. 
37. 
38. 


39. 
41. 


58. 
99. 
107. 
118. 


iain acim lindas a ee ee 


—-— -——.J—The exemption is in gencral 
terms. It may have been intended to include 
all taxes & assessments whatsvever, present 





s 
o 





or future, then imposed or to be imposed by 
any future Act of Parliament. But even 
if the exemption had been enacted in those 
very terms, it is plain that such an enact- 
ment could not have bound future Parlia- 
ments (CHANNELL, J.).--~ ASSOCIATED News- 
PAPERS, LTD, ». LONDON Crry Coren., [1913] 
2K. 2B. 2813; $21.3. K. B. 928; 108 L. T. 
7803; 77 3. PL 273: Tb dL. G. R. 6643 on 
appeal, [LUTE] 2 K. B. 608, C. A. sub nom. 
LONDON Crry CorPNn. v. ASSOCIATED NEWs- 
PAPERS, Lirp., [L015] A. O. 874, H. L. 


Avuotutwns: Mentd. Bank of Mngland « Loudon Cit 
Corpn. (1915), 35 TL 2. KB. 2B. 473 Whonmnan v. Clark 
{016] 1 KK. OB. Od, 


Part Il.-—The House of Lords. 


Add. Annotations :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. I. R. 4. Mentd. 
Iluntoon Co. uv. Kolynos (Incorporated), 
[1930] 1 Ch. 528. 

Annotation :—Delete Wycombe Grdns. v. 
a ronaerel Grdns. (1926), 43 T.. 1. R. 


Add. Annotations :~ Mentd. Green v. Green, 
11929] P. 101; Re Carroll (1980), 94 J.P. 
246. 

Add. Annotation :—Mentd. Buerger v. New 
York Life Agscve. (1927), 96 L. J. K. B. 030. 
Add. Annotation :~-Consd. Campbell  v. 
Pollak, [1927] A. C. 732. 

Add. Citations :—{1927] A. C. 732; 961L. J. 
K. B. 1093; 137 L. T. 656. 

Add. Annotations :—-Refd. The Young Sid, 
{1920} P. 190; Clark v. Urquhart, Stracey vr. 
Urquhart, [1930] A. C. 28. Mentd. Brown v. 
Dagenham U. 1). C. (1929), 98 L. J. K. 33. 565 ; 
Lloyd del Pacifico v. Board of Trade (1030), 
46 T. L. R. 476. 

Add. Annotation : -— Consd. 
Pollak, [1927] A. C. 7382. 
Annotation :—For ‘‘ Ae to (1) Mentd.”’ read 
** As to (1) Refd.” 

Add. Annotation :—As to (3) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 

Add. Annotation :—Mentd. Curran v. Kays, 
[1928] 2 K. B. 469. 

Add. Annotation :—As to (1) Refd. Campbell 
v. Pollak, [1927] A. C. 732. 
Add. Annotation :—Mentd. Campbell  v. 
Pollak, [1927] A. C. 732. 

Add, Annotation: -Mentd. R. +r. Kenneally 
(1930), 22 Cr. App. Rep. 52. 


Campbell  v. 


—_ ™ nm —~ 


115. Add. Annotation: Mentd. James v. British 
General Insce., [1927] 2 K. B. 31). 
116. Add. Annotation : -Mentd. Hardie & Lane v. 
Chilton, [1928] 2 K. B. 306. 
126. Add. Annolution :- Mentd. Canadian Pacific 
ne v. Kelvin Shipping Oo. (1827), 148 J. 'T. 
60. 
——.|-~In an action by an agent for a claim 
for commission from the purchaser ou the 
sale of a business, the trial judge found on 
the facts that the agent had varned his 
commission, & his decision was affirmed by 
tho appellate ct.: -Meld: the concurrent 
findings of the cts. below ought not to be 
disturbed.—Bow’s EMPORIUM, LYD. v. BRere 
ee Fat & Co., Ian. (£927), 44 T. L. KR. 104, 

151. Add. Annotation: Gencrally, Mentd. Spivach 
v. Spivack (1030), 00 TL. J. 2. 62. 

155a. In Admiralty actions—-Collision cases——-Both 
vessels to blame.]—CANTON (OWNERS) ». 
RuyEsus (OwnnenRS), [1928] W. N. 2143 sub 
nom. THE CANTON, 31 Lloyd, L. R. 289, H. J.. 

Annolation :—Reld. The Young Sid, (1929) P. 190. 


162. Add. Annotations : — Consd. Campbell v. 
Pollak, [1927] A. C. 732. Mentd. Ht. ». 
Minister of Health, Aw p. Yaffe, [L830] 2 
kK. 1B. U8. 

Add. Annotations : —Mentd. Cushion v. Tre- 
deyar Iron & Cual Oo. (1927), 20 B. W. CC. C. 
454; Lewis v. Guest, Keen & Netticfolds, 
Watkins v. Same, Tucker v. Same, Ingram v. 
Crawshay (1927), 96 L. J. K.T3. 664; Charlton 
v. Union Castle Line, Ltd. (1930), 115 1. T. 60. 


135a. 


166. 


1190. Add. Annotation :—-Consd. fe Transferred 


Civil Servants (Ireland) Compensation, [1929] 
A.C, 243, 


od 


PART II. SECT. 2, SUB-SECT. 1, 
16 i. Appeals from Scottish courla—From Lords of Seesion—From interlocutory order.) —Roas v. Koss, (1927) 8. G. (H. Li.) 4. 


PART IL SECT. 2, SUB-SECT. 7T.—€, 
85 i, Not admitied.}~—PoRTLAND (DUKE) v. Woop's Truesrexs, (1927) S. O. (H. L.} 1.-—B00T. 
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Cases 215—437. ENGLISH AND Emprre Digest SUPPLEMENT. 


Part I11—The House of Commons. 


215. Add. Annotation :—-Mentd. Cotter v. National | 217. Add. Annotation :—Mentd. Cotter v. National 
Union of Seamen, [1929] 2 Ch. 58. Union of Seamen, [1929] 2 Ch. 58. 


Part V.—The Legislative Work of Parliament. 





256a. —— Metropolis Gas Act, 1860 (c. 125).]— [1909] 2 Ch. 398; 79 L. J. Oh. 53; 101 L. T. 
WYATT v. METROPOLITAN *BoaRrD OF WORKS 480; 73 J. P. 461. 
(1862), 110. B. N.S. 744; 311..J3.0.P. 217; 
142 E. R. 988. z 268a. Metropolis Gas Act, 1860 (c. 125).]— 
A ——, Ske & St. L a’s T Co., ‘ 
“Ze'y, Henly (88), 41 Gere 216. "Rela Re Kent am, = SG3) Li OB NS Tie STL OP. 
ae are 217; 142 E.R. 988. sii ahaa 
See, also, aed Vol. X., p. 1113, No. ! 
7830. Annoiahons: rors ear ee Ske ness 1 & Le Bais. Held He 295s 
261. Add. Citations :—sub nom. Re PETERSON, Train, Canister ck Gk. D » sri 


Part VII.—Privileges of Parliament. 


365. Add. Annotation :—Refd. Re Transferred 
Civil Servants (Ireland) Compensation, [1929] 4387. Add. Annotation :—Refd. Re Transferred 


A. C. 243. Civil Servants (Ireland) Compensation, [1929] 
898. Add. Annotation :—Mentd. More v. Weaver A. C, 243. 
(1928) 2 K. B. 520 
eae VIL. ** qualified persons’ in British North membership of the Senate of Canada.— 
m (p, 2 ——- Canadian senate - America Act, 1867,8.24,includo women, EDWARDS v. A.-G. FOR CANADA (1929), 


Eup tity ey women. j—The words &, therefore, women are eligible for 46T.L. R. 4, ~~CAN. 
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PARTITION. 


Vol. XXXVI.—Cases 35a—57. 


Part IIl.—Partition by Agreement. 


35a. 





~———.]— ANON. 


PART I. 


h (p. 299) i —~——~ ——.--It is 
essential for the maintainability of a 
sult for partition that pltf. should be 
in actual or constructive possession of 
the properties.—SaBJAN Bibi v. ASH- 
ANULLA BEpARI (1926), I. L. R. 54 
Calo. §24.~—~IND. 

co (pp. S01) i. — .,} 
HUESTIS vt, HURSTIS (1998), 54 N. 3B. OR, 





(1820), 4 Bro. 
(Belt’s edn.), 284n.; 29 E. R. 804, L. C. 


Annotation :—Consd. Bradshaw v. Fane (1856), 4 W. R. 422. 


C. OG. ga 


1.—CAN. 
PART Il. SECT. 3, SUB-SECT. 1.— 
Cc. (a) i. 
328 xxvii. -.J -In a) partition 


suit, if, for the purples: of giving celief 
to plitf., a question has to be decided us 
between the different parties, whether 
they are arrayed us pltfs, or defts., the 
decision is binding on all the parties, 


1181 


Add. Annolation :—Mentd. Turner v. Watts 
(1927), 44 T. L. R. 105. 


ro as to be res gudicata as between any 
co-dofts., although there wus no con- 
flict of Interest in the suit as between 
those defts. NWaagz Auwiubp t SAUL 
BANO (1029), I. L. Ro Sb AML 840, ~ 
IND 


PART III. SECT. 9. 


sa. dgreement to pay amount in 
equalisation ~- Hvidence.J-—-PHERNILL 0. 
RERILL (1867), 13 Gr. 476. -CAN, 


Cases 8—63la. ENGLIsH AND Emprre Dicest SUPPLEMENT. 


PARTNERSHIP. 
Part |.—Partnership Generally. 


8. Add. Annotations :—Refd. Dominion Rar &\9. <Add. Annotation :—Mentd. Collaroy Co. v. 
Stecl Co. v. Invernairn, [1927] W. 277. Giffard, [1928] Ch. 144. 
Mentd. Frost v. Caslon, Frost v. wilting 
f1929] 2 K. B. 1388; Manchester Corpn. v. | 21. Add. Annotation :—Mentd. Re Debtor (No. 
Buttle, [1929] 2 Ch. "390. 229 of 1927), [1927] 2 Ch. 867. 


Part I1_—Tests of Partnership. 


43. Add. Annotation :—Refd. Arseculeratne v. Wireless Telegraph Cu. 7 Newman, [1930] 
Perera, [1928] A. C. 178. 2K. B. 292. 

44, Add. Annotation :—Refd. Arseculeratne v.| 107. Add. Annotation :—Aa to - Refd. Watson v. 
Perera, [1928] A. O. 178. Haggitt (1927), 44 T. L. R. 90. 

77. Add. Annotation :—Refd. English Insce. Co. | 171. Add. Annotation -—Refd. "Re Debtor (No. 
v. National Benefit Assce. Co. (Official 229 of 1927), [1927] 2 Ch. 367. 
Receiver), [1929] A. C. 114. 177. Add. Annotation :—Mentd. Lowther v. Harris, 

91. Add. Annotation ;—.1s to (1) Refd. Marconi’s [1927] 1 K. B. 398. 





renee 


Part I1l—Creation and Duration of Partnership. 


210. Add. Annotation :—Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] | 226. Add. Annolation :—As to (2) Refd. Bentall, 
1K. B. 470. Horsley & Baldry v. Vicary (19380), 47 
218. Add. Annotation :—Retd. Humphery v. Wil- T. L. R. 9M. 
son (1929), 141 L. T. 469. 


Part IV.—Relations between Partners and Third Parties. 


442. Add. Annotation :—Mentd. Houghton v. become partners in the ultimate profits; 
Nothard, Lowe & Wills (1927), 44 T. L. R. deft. did not hold himself out that he would 
76. be liable for these repairs :—Held: deft. was 


not liable for the repairs to the vessel or to 
the cabin ba ies ELLIS v. STEELE (1855), 
25 L. T. O. S. 188 
520. Add. Annotation :—-Refd. Smith v. Wood | 592. Add. Annotation : -—Mentd. Hardie & Lane v. 
(1928), 1389 L. T. 250. Chiltern (1927), 96 L. J. K. B. 778. 

Contract for work & labour.]—Pitf. | 605. ddd. Annotation :—Mentd. Albemarle Supply 
was directed by the captain of a vessel to Co. v. Hind, [1928] 1 K. B. 307. 
repair it, & also to repair the fitting-up of the | 608. Add. Annotation :—-Mentd. Albemarle Supply 
cabins for passengers; afterwards there was Co. v. Hind (1927), 43 T. L. R. 653. 
un agreement come to between the parties | 631a. —-—.]—CAMPBELL v. BAILLIE (1823), Coop. 
to the effect that deft. & the captain should Pr. Cas. 5603; 47 E. R. 622. 


PART 1. SECT. 2. r GapdkS (Mask,), [1929] 2D. 1. It. | upon a contract made by the new firm 
CAN. 


449. Add. Annotation :--Mentd. H. v. H., [1928] 
P. 206. 


556a. 











RB. with a person who has previously 
ai. zh = Broso Lau Sawa BaNikya | * dealt, with the old firm, unless that 


Naru PYARILAL (1927), 
LL. Be Es Calc. 651.—IND. PART It SECT. 3, SUB-SECT. 2.—B. person nas aree er pg ccd 
237 ili. S. P. ARCHIBALD v. MONER- by advartisement hes been given.— 
PART ll. SECT. 3, SUB-SECT. 2. HANTE tigo3), 29'S. 0. R. 564.—CAN, | Juarapurr Ry PILLANT ©. Benen 
43 ili, —— Coonan . ar ae o a Moriar, as iPt0), L. zn 56 Ind. App. 
Davin &. Routt, (1028) 4 PART IV. SECT, 1, SUB-SECT. 1.—D. | 174.— 


2; [1988] 3 W. W. R. 158.—C 
1325 [1928] x sa. Disclatmer--Whether alternative 


PART II, SECT. 5, SUB-SECT. 2. | nleg permissible.) —CuinatToo LAL Mia~ | PART IV. SECT; 2, 2, SUB-SECT. 3.— 








91 xxi, —---. }—-LOTBINIERE LER, Co. | 3 SER v ae RAINDAS BAIJNATH PRASAD 
ve. FORTIN, {1927] 4). L. R. 167. —CAN. (1928), 1 . R. &6 Calo, 704.—IND. " 80 3 ii. “ead a pee a 
2 efore the ution of a st 8 
PART II. SECT, 5, SUB-SECT. 4. | pany iy, SECT. 2, SUB-SECT. 3.— | tho partnorship, & a decree is obtained 
110 iv. —— eee hes Nanv B. ‘(b). against the firm alone in the firm 
EH_ BEZONJER he private eatate of the deceased 
Baoan ( 26 can L. R, 51 Bom. 342.— 581 ii. Liability of retired | uame, the p 
AMIEB (1926), partner.j—Wheu after a dissolution of | partner is not liable to be proceeded 
IND. artnership the business is continued mult in execution of such decree.—- 
PART ll. SECT. 6, SUB-SECT., 1. n the same firm name, a partner who Yusvr vr. Bapana Sanur 
4162 xvii, .] lpeat Coan Co. | haa retired at the dissolution is Mable (1929), L. I. L. R. 52 Mad. 885.— IND, 
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6538. 
662. 


Add. Annotation :—Consd. G ’ 
(1929), 46 T. L. R. 12). eae 


Add. Annotation :—Refd. Albemarle Suppl 
Co. ». Hind, [1928] 1 K. B. 307: Near ant 
Vas v. King, Chasseur & Co., {1930} 2 kK. B. 


Cohen 


71828. Action by partnership—In respect of goods 


926. 


Supplied to partner before creation of 
partnership.]——Defts. contracted in writ ing 
with first pltf. to supply him with all the 
braas ashes produced at their mill at a certain 
fixed price, the ashes being agreed to be equal 
to _& certain sample. Some ashes were 
delivered, & then pltf. took co-pltfs. into 
partnership, & ashes were delivered by 
defts. to the firm without any new or special 


Part V.—Relations 


Add. Annotation :- -Consd. [Tule v. Garnsey,. 
{1930] A. C. 472. 


945a. ——— Of interest in partnership effects & 


952a. 


profits..—WaARTNABY v. SHUTTLEWORTH & 
TAYLOR (1837), 1 Jur. 469, L. C. 


—-—-.}— A deed of partnership provided 
that each original partner could, by will or 
codicil, nominate a qualified person as a 
new general partner; that the adinission to 
the partnership was to be subject to the con- 
sent, not to be unreasonably withheld, of 
the general partners; & that a general 
partner or the qualifled nominee, if of opinion 
that the consent to admission had been 
unreasonahly withheld, could require the 
matter to be referred to arbn. An original 
partner nominated by will F., a qualified 





Vol. XXXVI.—Partnership. 


858. 


859. 


Cases 653-——1211. 


contract. Neither the ashes supplied before 
the formation of the partn p nor those 
supplied afterwards were equal to sample, 
«& pltfs. commenced an action to recover 
damages in respect of the breach of agree- 
ment :-—Held: pltfs. could not recover in 
respect of the deliveries of ashes which took 
place prior to the formation of the partnership, 
but they could do so in respect of those which 
took place afterwards.- -Bounry ». HEATON 
(1865), 13 L. T. 238. 

Add. Annotations :—-Refd. Oumberland v. 
Lanarkshire Tram. Co. (1927), 20 B. W. ©. O. 
780; Jenkins v. Jenkins, [1928] 2 K. B. 501. 
Add. Annotation : —Retd. Pirie v. Richardson, 
[1827j 1K. B. 448. 


of Partners inter se. 


955. 


person, as a new yeneral partner. After the 
death of the nominator the general partners 
refused to admit F. into the partnership, 
}. made an application under Arbn. Act, 
L889 (c. 49), 5. 5, ashing that some fit & propor 
person imnight be appointed to act as 
arbitrator: Jfeld: only a party to the 
submission could make an application under 
sect. 5, & FF. was not such a party.- - Ke 
FRANKLIN & SWATHLING’S ARBITRATION, 
{1920) 1 Ch. 288; O08 L. J. Ch. 10L; 140 
L.. T. 403. 


Add. Annotation: -Distd. He Franklin 
Swathling’s Arbitration, [1029] 1 Ch. 238. 


& 


1127. Add. Annotation : —Consd. Naval Colliery 


Jo. v. I. R. Comrs. (1028), 138 L, T. 688. 


1211. Add. Annotution :-—~Mentd. Livock v. Pear- 


dane ene tet perenne CR ote RL RT tee Me eS a NNT RNY tnt Se tte eer ty ee my eh ete 


son (1928), 383 Com. Cas. 188. 


— = aa —— ~ ~~ » - —— 


PART IV. SECT. 3, SUB-SECT. 1. 

sl. Insurances effected by firm—-Firm 
turned into limited company.)—Held 
there was such @ change of intcrest as 
to invalidate the insurances, in the 
absence of notification of the change 
to, & assent by, the insurance co.— 
Peocnen Co. «. Crry Murua, Fre 
INRURANCE Co. (1891), 18 A. Ht. 446.— 


* 


PART IV. SECT. 6, SUB-SECT. 1.—B, 


737 fi. 1- -Held : o partner with 
whom a contract has been personally 
made fs entitled 10 sue upon that con- 
tract in his own name, without joining 
the co-partners an pltfs., although the 
benefit of the contract will result to the 
partnerships firm.~-KAarURJI MAGNI- 
RAM ©. PANagt DERICHAND (1929), 
I. L. RH. 53 Born. 1430.—IND. 


PART Iv. SECT. 6, SUB-SECT. 2.—D. 
799 ii. Action tn firm name —Whether 
representatives of deceased partncr 
necessary parties.}—In a suit against 
a firm in the firm name, the firm 
ha been dissolved to pitf.’s know- 
ledge ore the institution of the suit 
by reason of the death of & partner, 
the suit as so framed does not include 
the legal representatives of the deceased 
beni 

n 





partner, & it ia n to add 
as parties in order to obtain judge 

against the private estate of the 
deceased partner, as appcess to mere 
judgment against e@ partnership 
assets.— MATHURDAS CANJI MATANI 
v. Epuranm Fazarsnor (1927), 
I. Le R. 51 Bom. 986.—IND. 


PART Vv. SECT. 3, SUB-SECT. 2.—A. 


29 W. Ju. It. 786.— CAN. 

r if. ~- -- Construction of agreement.) 
—DAaVIS tr. Lowrey (1912), 20 W. LL. iH. 
839; 3D. L. HR. 157.—- CAN. 


PART V. SECT. 2, SUB-SEOCT. 3. 


917 ii. - -—~ — - .) -Wherv «# partner 
during the partnership, which was 
about to explro, reveived an offer for 
himself to negotiate for the renewal 
of a lease enjoyed by the partncrship : 
—Held; he was under no obiigation 
to accept the offer for the benofit of 
the partnership.~ WKeLZEL 1. = EAIN 
(1926), 27 S. Kh. N. B. W. 140; 44 

Ss. W. W. N. 17.—AUS. 


PART V. SECT. 7, SUB-SECT. 1. 


ci, —-—— Does not belong to tutividual 
partners, }-—SAWYER-MASHEY v. SCHLEY 
(1014), 2 WwW. L. lt. 451. --CAN. 


PART V. aaa ‘ SUB-SECT. 3. - 
- 6}. 

ad. Whether bound by settlement of 
accounts-— After date of assiynment.}- - 
The assignee of the interest of a partner 
is not bound by a settlement of accounts 
of the parerent » made behind his 
back after the date of the assignment. 
——VEERAPPA CHETTY vv. MUTHIAN 


PART Vv. SECT. 9, SUB-SECT. 1. 
1001 8. Right of contrindion.|— 


WALKER v. CORNELL, Cars. Dig. 
(2nd edn.) 595.—OCAN. 
se. Advances due ta = defendant 


partner'a default tn contriinding capital | 
A. agreed with B. & C. tu join them 
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en al A TR ef tit AN ER Yt i 


' 
I 
( 


In contributing Jn equal shares the 
inom vy roqulred for a venture which 
Bo & ol hed agreed with D. to carry on 
& ln which PD. was to get one-third of 
the profits & stand one-third of the 
loasem. fit ontering futo the first- 
mentioned agreement neither = the 
poss bility of lowes nor the amount of 
capltat required waa dfiseunsod. As 
Ones Was requircd front time to tine 
to carry on the business, A. failed to 
pay hits share & B. advancod amounts 
In ecxeess of .'n one third share. The 
venture resnited in a low. 2)., on the 
tersninutlon of the bosiness, did not, 
& admittedly was unable te, pay any 
part of the Joss, A.’s exors. sped H, 
With reapect to another claim, & B. 
countorelaimed for payment or a set- 
olf of said excveus amotunts expended by 
hhin Held: A's Nability to B. arose 
from time to thae aa B. made the 
advances & was not dependent efther 
on the ultimate eondition of the 
buriness or on 2).’s fullting ov falling 
fo fulfil lifia agromment to pay part of 
the lors, MeGovaan eo. MacDoxwaLp 
& Wicaw (Man.), (eo, ob We. OW. 
CAN. 


bo7. 


PART V. SECT. ae SUB-SECT. 1.— 
- (8). 
ef. Prefila on sale of portion of 
tnidividual share.}) MrivCHELL 0. GORM- 
LEY (1885), 9 O. RK. 159; affd. (1886), 
14 A. f. 645. a CAN. 


PART V. SECT. 12, SUB-SECT. 3.-—0, 


1213 1. Production of partnership 
documents~- Grounda for refusal-— Denial 
of partnership.| ~-HARNAM 8&1¥"GH Yr. 
Kivroor Svan (1927), 39 B. OC. R. 
$85. -CAN. 


1480a. 


1242. Add. Annotation :—Consd. Manley v. Sar- 


tori, [1927] 1 Oh. 157. 


1370. Add. Annotation :— Refd. Foster v. Driscoll, 


Lindsay v. Attfield, Lindsay v. Driscoll (1928), 
98 L. J. K. B. 282. 


1397. Add. Annotation :--—As to (1) Refd. Green v. 


Weatherill, [1929] 2 Ch. 213. 


1459a. Foreign firm-——Branch office in irene 


Partnership Act, 1890 (c. 39), s. 28, applies 
to a foreign firm having a branch house of 
business in England.—_BRown, JANSON & Co. 
v. HUTCHINSON & Co., [1895] 1 Q. B. 737; 64 
L. J. Q. B. 359; 73 L. T. 437; 43 W. R. 533; 
11 T. L. R. 201; 14 R. 854, C. A.; subee- 
quent proceedings, [1895] 2 Q. B. 126. 


—.|]—(1) Where it is not the object of 
a suit to obtain the dissolution of a partner- 
ship, but, on the contrary, to continue the 
partnership, it is not according to the practice 
of the ct. in the course of that suit to grant 
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a receiver & manager. (2) Cases, however, 
may arise in which the conduct of deft. being 
such as to endanger the existence of the 
partnership concern, the ct. will appoint an 
interim receiver & manager.—HALL v. HALL 
(1850), 3 Mac. & G. 79; 20 L. J. Ch. 585; 
7 a T. O. S.11; 15 Jur. 363; 42 EB. R. 191, 


Sa vaca 7 :—As to (1) Refd. Medwin v. Ditcham (1882), 47 


250. 


1496a. ——- ——_.]—Haw. v. Haru, No. 1480a, 


ante. 


1604. Add. Annotation :—Consd. Farey v. Cooper, 


[1927) 2 K. B. 384. 


1610. Add. Citation :—sub nom. CARL Bros., Lrp. 


v. WEBSTER, 52 W. R. 413. 


1614. Add. Citations :—096 L. J. Ch. 361; 187 
L. T. 409. 


Add. Annotation :—Refd. Re Thomson, 
Thomson v. Allen, [1930] 1 Ch. 203. 


Part V1.—Dissolution. 


1654a. Death of partner sending notice before 


notice received— Date of dissolution of partner- 
ship.|—Where a partner sends by post a 
notice to the other partner to determine the 
partnership as from the date of the notice, & 
dies before the other partner receives the 
notice, the partnership is dissolved, not by 
the notice, but by the death of the partner 
sending it, inasmuch as the statutory dis- 
solution by notice is not brought about until 
receipt of the notice. In such a case the 
surviving partner has the rights which by the 
terms of the partnership he is to have on the 
death of a partner during the partnership.— 
MoLEop v. DOWLING (1927), 43 T. L. R. 655. 


1670a. Partner sending notice of intention to dis- 


solve partnership—Death before notice re- 
ceived by other partner.|—McLxop v. DowL- 
ina, No. 1654a, ante. 


partnership, the arts. providing that each 
partner was entitled to a salary & half the 
‘“‘ net profits ’’ during the term of the partner- 
ship, & that if either partner died the sur- 
viving partner was for five years to pay to 
the exors. a third of the ‘‘ net annual profits.”’ 
H. died, & the partnership was thereby dis- 
solved :—Held : the expression ‘‘ net profits ’’ 
was not necessarily to be interpreted as having 
the same meaning in every part of the arts., 
& applt., in calculating the share of the net 
rofits payable to the exors., was not entitled 
deduct any salary for himself.—WaATSON 
v. Hacarrr, [1928] A. C. 127; 97 L. J. P. C. 
338; 188 L. T. 306; 44 T. L. R. 90; 71 Sol. 
Jo. 963, P. C. 


1845. Add. Annotation :—-Consd. Manley v. Sartori, 


{1927] 1 Ch. 157. 


1835. Add. Citations :--96 L. J. Ch. 65; 186 
L. T. 288. 


1841a. ——— For share of ‘‘ net profits ’’-—Dissolu- 
tion by death.|—-Applt. & H. entered into 


1899a. 








The rule that in the 





ames] 


bkpcy. of a firm the exors. of a deceased 
partner may not prove in competition with 
the creditors of his surviving partners may 
be inapplicable when the share of the 





PART V. sated ai SUB-SECT. 5.— 


1366 fi. ——-.}—-MOMPLE v. MOMPLE 
(1927), 48 N. L. R, 374.—8. AF. 


PART V. SECT. 13, SUB-SECT. 5.— 
H. (a). 


1378 1. Denial of purtnership—Onus 
of proof.}—Wona v. Hou, {1928} 1 
Ww. Ww. R. 480 P4 30 BR, C. R. 425.—CAN. 


PART V. BEVIS 16, SUB-SECT. 8.— 
» (8). 


ag. Where existence of partnership 
disputed.}—There fs no rule of practice 
that, where in a suit for dissolution of 
a partnership the existence of the 
alleged partnership is denied, the ct. 
will not appoint an interim receiver 
unless the assets are in danger 
TATE v. BARRY (1928), 288. R, N.S. W. 
380 > 45 N, 8. WwW. Ww. N. 838.--AUS. 


PART VIL SECT. 1, SUB-SECT. 3. 


sl. Death of partner intestate-—Dis- 
posal of intercst in partnership asseta. }— 


PART VI. SECT. 1, SUB-SECT. 8. 
sm. Tranafer of partnershi 


Subject t partner ese abilities. | 
3210) CCL LO ont O E38. 
—~KERR a1 RADFORD (1878), 26 C. P. 
318. ~CAN. 


PART VI. SECT. 2, SUB-SECT. 3.— 
C. (b) if. 


1781 1. Violation of articles—Pro- 
motion of companies by chartered 
accountant.}—The financing & pro- 
motion of cos. does not fall within the 
BGO of a chartered accountant’s 
business as such, & the doing of such 
work by one er does not con- 
stitute, by itself, a breach of the 
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partnership agreement ontitling the 
other partner to a dissolution of the 
partnership.—PET Tir v. Cox (1928), 
54 .N. B. R. 246.—CAN. 

accept business— 
.] — Where on 


accept certain business on 
the ground that it would not be profit- 
able, will not afford a ground upon 
which dissolution should be a d, 
if he has honestly exercised best 
{elements even he were wrong in 
he conclusion he arrived at.— 
wv. Cox (1928), 54 N. B. R. 246.—CAN. 


PART VI. SECT. 4. 
sp. of memorandum of 
disaolution—Under de tte - 
tration Act, FR. S.O., 1914 (ec. 139)—Effect 
of.}—DOMINION SuUGaR OO. ». AR- 
RELL, [1937] 2 D. L. R. 198; 80 
oO. L. R 169.—-CAN, 


J.B. 


deceased partner has been ascertained before 
the adjudication in bkpcy., & no joint 
liability can be shown to exist. On the 
death of a partner in a London firm a sum 
was found due to his estate from the sur- 
viving partners in respect of his share in the 
business, & certain claims & accounts 
between the deceased partner & another 
firm in Dundee, of which during his life he 
was also a arc & which firm was after 
the death of the deceased partner a creditor 
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of the London firm, were also compromised 
& settled by his exors. before the bkpcy. of 
the London firm :—Held: the proof of a 
debt put in by the deceased partner’s exors. 
in the bkpcy. of the London firm ought to be 
admitted.-Re Dovetas, Ex p. DovuGias’ 
(JaMEsS) Execurors, [1930] 1 Ch. 8342; 142 
1. T. 879; [1920] B. & OC. R. 78; sub nom. 
Re Dovaras, Dovaeras & Hitt v. MYERS 
(J. ¥.), 99 LL. J. Ch. 97. 


75 


Cases 1—168. 


1. 


e si T 4 fo¢ 


EnciisH asp Emeree Dicest SuPPLeMENT. 


PATENTS AND INVENTIONS. 
Part 1!.—Definitions. 


Before this case add :— 

Statutory definition—Includes patents of ad- 
dition.]—See ne Maschinenfabrik Augsbur urg- 
Nurnberg A. C. Patents (1929), 47 R. P 


Part Ill.—‘ True and 


Atbert Baker & Co. (1888), Ltd. (1880), 47_ 


First Inventor.” 


89. Add. Citations :—41 T. L. B. 545; affd. (1927), | 48. For ‘86 L. J. Ch. 468” read ‘‘ 86 L. J. Oh. 
06 L. J. Ch: 470; 187 L. T. 794’; 48 T.L.R. 486.” 
717; 44R.P.C., 458, C. A. 
Add Anno n:—Refd. Mackenzie-Kennedy | 638. Add. Annotation :—Refd. Boyee vw. Morris 
». Air Council 1927), 188 L. T. 8. Motors (1927), 44 R. P. C. 105 
Part IV.—Subject-Matter of Patent. 
82. Add. Annotations :—-Mentd. Palmolive Co. (of Boiler Corpn. ee Llanrwst Foundry Co. (1928), 
England) v. Freedman (1927), 44 T. L. R. 86; 45 R. P. ©. 418. 
ree Hop Growers v. Dering, [1928]2 K.B. | 188. Add. Annotations :—Retd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105; Sharp & 
97. ee Annotation :—As to (1) Refd. Re Dohme Inc. v. Boots Pure Drug Co. (1928), 45 
Farbenindustrie (I. -.) A. G.’s Patents R. P. C. 158; Re Farbenindustrie ait G.) 
(19380), 47 R. P. OC. 289 A. G.’s Patents (1930), 47 R. P. C. 289 
109. Add Annotations :—Retd. Re Simon-Oarves | 142. Add. Annotation :—Refd. British United Sho 
& Robinson’s Patent (1928), 45 R. P. C. 407 Machinery Oo. v. Gimson Shoe Machinery Co, 
He lg a Akt.’s Application (1928), (1928), 45 R. P. O. 290. 
. . | 147, Add. Annotation :—Refd. Parkes Samuel & 
116. Add. Annotation :-——Retd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. . 271. eee Ltd. v. Cocker Bros. (1929), 46 R. P. C. 
117. Add. Annotations :—As to (2) Consd. Sharp 149. 


& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 168; Re Simon-Carves & Robin- 
son’s Patent (1928), 45 R. P. C. 707. Refd. 
Boyce v. Morris Motors (1927), 44R. P. C. 105, 


128a. Subjection of known material to known 


134. 


process. ]-—Subjection, for tho first time, of a 
known material to a known process may 
support an application.—Re FARBENINDUS- 


162. 


TRIE AKTIENGESELLSCHAFT, APPLICATION FOR } 163. 


A PATENT (1928), 46 KR. P. C. 271. 
Add. Annotation :—Refd. Adelmann & Ham 


Add. Annotation :—As to (8) Refd. S. 
Dohme Inc. v. Boots Pure Drug Oo. (19 8), 
45 R. P. O. 158. 


Add. Annotations :—As to (8) Consd. British 

Thomson-Houston Co. v. Metropolitan Vickers 

Electrical Co. (1928), 45 R. P. C. 1. Refd. 

Poke ne Corpn. v. Spanish River 
aper Mills, [1829] A. OC. 269. 


Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 1563. 





Das ou eo ai Davis Loa & Rart ] or clear ose without ingenuity, 
v GATHELS Ww Cy though tlie-e aptation may effect an 

t1oa7) 4 iD. i "R.95; [1927] 2 imuroverient: os ich may supplant an 
758,.—-CAN. article ady on the, market.—V4N 
HEvsSEN, Propvuctrs Ino. v. TOOKE 


pe III, SECT. 2, SUB-SECT. 2. 


RP Orit 5 


PART III. SEOT. 1. 
well-kn 


ae {1927} S. O. 597; 44 


in a mere adaptation of an idea in a 
rag manner for a well-known, 


Bros,, Lrp., [1929] Ex. ©. R. 
CAN. 


PART Iv. v. BER 1, SUB-SECT. 8.— 
133 iii, —— >} Guarrim w. 
Dian INTER rieae) 
L. R. Sol: [109281 8. “GR 4 3! 


safe. L. 'R. 517 ; i18a8) Bx. C. 


89.— 
PART IV. SECT. 1, BUB-SECT. 4.—A. 





PART IV. alah te Ds belaiaeoe 3.— 


ki. ——.}—A pevented prooe-s to be 
valid must denote ingenuity of in- 
vention. It is not enough, in ad 
to constitute invention, to 
something which has pani but dimly 
seen before.—-ELHOCTROLYTIO ZINO PrRo- 
craps Co. Me NOH’S COMPLEX ORE 
REDUCING or QOanapDa, LtTp., 
[1927] Exob. B: R. 94.—OAN, 


m i, —.Jj—There is no invention 


aa. Not mical ektlt.|— 
eld: the lantern in question wee — 
& useful, & 


invention.—ADamMs & 
KE. T. Warianr, Lro., 
pa R.1 igh 3 affd. sub 


Apams & W 
(toaoy 4 D.L. R. 1061; 8 6. R. 81.— 


1186 


or pees 


into es er 
perenis operating in different ways & 
t means.—GRISSINGER o 
toron TALKING CHINE Oo. 


Ma: 
Canana, Lrp., [1929] Ex. C. RB. $4 —_ 
CAN. 


187. Add. Annotation :—As to (2) Refd. Rondo Co., 
ry v. Gramophone Co. (1929),,46 R. P. C. 
192. Add. Annotations :—Refd. Sharp & Dohme 
Inc. v. Boote Pure ane Oe. (1028), 46 RB. P. O. 
153 ; ar Samuel & Son v. Bradford Dyers’ 
Assocn. (1929), 46 R. P. C. 254. 
210a. ——.|—Held: the patentee had obtained 
a t superior to any other at the date of 
the patent, & there was good subject-matter 
& the patent was valid.— Ronpo Co.» Lap, v. 
aa Co., Lrp. (1929), 46 R. P. C. 
222a. ——-.]—The claim was as follows: ‘In a 
coin-controlling vending machine of the 
kind set forth, means for arresting the legend 
displaying wheels independently of the auto- 
matic stop mechanism, wherein the usual, 
automatically operated, locking pawl is 
divided intermediately of the len of its 
normally pore end position, the two parts 
being pivo together about a transverse 
axis, stops bein rovided on the pawl 
lever so as to limit the pivotal movement of 
the outer portion, & wherein said outer 
portion is connected by lever, or link & lever, 
mechanism with a key or other handle out- 
side the mechanism so as to be adapted 
when said key is depressed, to engage with the 
teeth of the star wheel.’”’ In an action for 
infringement of the patent it was contended 
on behalf of pitfs. that the patented invention, 
when incorporated in a known type of 
machine, changed a game of chance into a 
game of skill, & that defts. had used a 
modified form of pltfs.’ invention :- ~Held : 
the patentees’ idea was not new, & no pro- 
blem had had to be solved in carrying it 
into effect, & that all that the patentees had 
done was to effect a perfectly natural & 
ordinary workshop alteration in a known 
machine, & that the patent was bad for want 
of subject-matter— LENNARDS PERFECT SKILL 
ContTROL Co., Urp. v. HOLLOWAY & SAMP- 
aee Nove.ry Co., Lirp. (1929), 46 RK. P.O. 
358. 
Add. Annotation :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 
Add. Annotation :—Refd. Parkes Samuel & 
Co. v. Cocker Bros. (1929), 46 R. P. O. 241. 
249a. .}—Letters patent were granted for 
‘‘ Improvements in or relating to boot or 
shoe end stiffeners.’’? Claim 1 of the specifi- 
cation was as follows: ‘As an article of 
manufacture, a thermoplastic impregnated- 
fabric toe puff which prior to its incorpora- 
tion in a shuc upper has had flexibility im- 
parted to its pac in by hot pressure in 
a die having a bevelled marginal portion, 
so as to expel impregnant from said margin 
iA Setar gr preasure thereon & to leave the 
ace of the puff substantially free from 
local excess of impregnant.’’ Claim 5 was 
as follows: ‘“' e manufacture of a toe 
uff of the kind claimed in Claims 1, 2, 3, or 4 
fhe use of a die & an advancing pressure 


281. 
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which causes a pinch to travel over the 
margin or margins to be treated ” :—Held : 
there was a problem to be solved, namely, 
to produce a thermoplastic puff with a 
flexible back margin which was produced 
gradually in the sense that there was a 
gradual & practically imperceptible descent 
from the thick portion of the puff to the 
vuter margin & prior to the patent the 
nearest to which any one had got was a 
double operation process, & there was an 
inventive step & the patent possessed subject- 
matter.—British UNITED SHOE MACHINERY 
Co., Lrp. v. PEMBERTON (ALBERT) & Co. 
(1930), 47 R. P.O. 181. 

Add. Annotation :—Generally, Refd. Sh & 
Dohme Inc. v. Boots Pure Drug Co. (1838), 
45 R. P. C. 158. 


299. Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. ©. 105. 


802. Citation :—For ‘' 14 L. R. 487, H. J..,’" read 
of 14 tT; L. R. 487, lH. l."” 


.}—Held: the applying to a ham boiler 
of a rack & catch was the addition of some- 
thing which in itself had no novelty, & the 
patent waa invalid for want of subject- 
matter.-—-ADELMANN & Ham Borer Coren. 
v. LiaANRwst Founpry Oo. (1028), 46 
R. P.O. 4138. 


808b. ——.]-—Held: (1) the first claim as to an 
apparatus was so vague as to be bad; (2) a 
combination claimed in the second claim did 
not produce a new result, & was merely the 
use successively of two pieces of Spperatny, 
neither of which was patontable, & did not 
constitute a patentable combination, but 
was mero juxtaposition. --IIANKs v. COOMBES 
(1928), 46 R. P. 0. 237, O. A. 

308c. ———.] — Joun WricHt &  EaGcun 
RANGE, Lrp. v. GENDRAL GAS APPLIANCES, 
Z (1928), 46 Hh. BP. C. 169, OC. A. 


Add. Annotations :—Refd. Sharp & Dohme 
Inc. v. Boots Fure Prug Oo. (1928), 45 
Rk. P. ©. 153; Re Farbenindustrie (1. G.) 
A. G.’s Patents (1030), 47 R. P. 0. 289. 

Add. Annotations: —Mentd. Re Farben- 
industrie (I. G.) A. G.’s Patents (1980), 47 
R. P. C. 289; Société Anonyme Servo-F rein 
Pewandre v. Citroen Cars, Ltd. (1928), 47 
R. P. Cc. 22), 

Add, Annotation :—-Refd. Hanks v. Coombes 
(1928), 45 Rt. P. O. 237. 


Add. Annotation :——Refd. Hanks v. Coombes 
(1928), 45 R. P. O. 287. 


Add. Annotations :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Oo. (1928), 45 
R. P. O. 153. Mentd. He Farbenindustriv 
(1. G.) A. G.’s Patents (1930), 47 R. P. C. 
289. 

Add. Annotation :—Refd. Jones & Attwood 
v. National Radiator Oo. (1928), 45 BR. P. 0. 
71. 

339. Add. Annotation:-——Refd. le Higginson & 
Arundel’s Patent (1927), 44 HK. P. C. 430. 


284. 


308a. 





315. 


817. 


325. 
327 ° 
329. 


336. 


manner — 1928) 8, Cc. R. 8.---OAN, 

PART IV. SECT. 1, SUB-SECT. 5.—A, 3,100 INS aonit ho taken for | 

193 vil, ——.}-—GUEFILER v. Can, the whole machine, butfortheimprove pan iy, sect. 1, SUB-SECT. 7.—A 
InvenvaT’TD Paper Oo., {1927] 4 ment only. MACHINERY ° F 
D. L. BR. 617.---OAN. . LTD. v Hypraviic Co,, oo 270 xx, ——~ -——. ANADIAN 

"193 vill. ——.}—Where 8 specific [1927) Exoh, O. R. 114.—CAN. alma | Peg (leat) 4D. DB ore 
Reacts oe, «PART IV. SECT. 1, SUB-SECT. 5.—B. (1927) Exch. C. R. 184.—OAN, 
made to such machine to produce the 250 iv. affd., [1928] 2 D. l.. R. 448; 
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Cases 346—472a. 


846. Add. Annotations :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. O. 158; Re Farbenindustrie (I. G.) 
A. G.’s Patents (1930), 47 R. P. C. 289. 


849. Add. Annotations :—Refd. Safveans Akt. v- 
Ford Motor Co. (England) (1926), 44 R. P. C. 
49; Re Farbenindustrie (J. G.) A. G.’s Patents 
(1930), 47 R. P. C. 289. 

350. Add. Annotation :—Mentd. Re Farben- 
industrie (I. G.) A. G.’s Patents (1980, 47 
R. P. C. 289. 


851. Add. Annotation :—Refd. Re Carpmael’s 
Application (1928), 46 R. P. O. 821. 


351a. —— If giving substantial advantage to all 
selected members.}—(1) Selection patents do 
not differ in their nature from other patents; 
but they must be based on some substantial 
advantage to be gained by the use of the 
selected members, the whole of the selected 
members must possess this advantage & 
this advantage must be of a special character 
peculiar to the selected group. 

(2) Amendments which sought to exclude 
certain groups of bodies altered the basis >f 
the selection & the patents would then claim 
an invention substantially different from 
that originally claimed, & the amendments 
were therefore inadmissible.—Re FarBrn- 
INDUSTRIE <A. G.’s PATENTS (1930), 47 
R. P. C. 289. 

Add. Annotations :—Consd. Pope Appliance 
nope v. Spanish River Pale & Paper Mills, 
[1929] A. ©. 269. Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105; Mellor v. 
Beardmore (1927), 44 R. P. C. 175; Wright 
(John) & Tagle Range v. General Gas 
Appliances (1928), 46 R. P. C. 169. 
Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Oo. (1928), 45 
R. P. C. 1638. 
Add. Annotation :—Generally, Refd. Sh & 
Dohme Inc. v. Boots Pure Drug Co. (1988), 
45 R. P. O. 153. 
Add. Annotation :—Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. OC. 271. 
Add.- Annotations :—-As to (1) Consd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1929] A. ©. 269. Generally, 
eee Mellor v. Beardmore (1927), 44 R. P. C. 
391a. —— -]—Held: the specification claimed 
the process of mercerising the cotton in a 
mixed fabric of cotton & cellulose acetate 
silk by applying for that purpose the old 
familiar process of mercerisation; that it 
was only discovery for the patentee to find 
that an application of the old process to the 
particular mixed fabric did not occasion 
deleterious effect to the cellulose acetate 
artificial silk, & the patent was invalid for 
want of subject-matter.——-Hap (SAMUEL) & 
Son, Lrp. v. BRADFORD DyeErRs’ Assocn., 
Lrp. (1929), 46 R. P. C. 284, 


361. 


365. 


872. 


883. 
390. 








Se omamemmenetiiecteataienetemered 


PART IV. SECT. 1, SUB-SECT. 9.—A. 
352 vill. affd., [1928] 2 D. L. R. 448; 
8.— CAN. 


ee eer Se 
Se eennienagie ee 


862 xii. ——- ———. 
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402. Add. Annotation :-—Generally, Refd. Mellor v. 
Beardmore (1927), 44 R. P. C. 175. 


409. Add. Annotation :—Consd. Wright & Eagle 
Range v. General Gas Appliances (1928), 45 
R. P. C. 346. 

412. Add. Annotation :—Refd. Wright John & 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 46 R. P. O. 169. 


412a. ———.]—Where a known apparatus is first 
used for a porticulss purpose, a presumption 
of patentable subject-matter is raised by 
novelty in the mode of use, as distinguished 
from novelty of purpose. New mode of 
use may be.based on advantage in treatment 
of particular materials.—Re SIMON-CARVES, 
ILrp. & Roprnson’s PaTentT (1928), 45 
R. P. O. 407. 
Add. Annotation :—Gencerally, Refd. Sart & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 R. P. C. 1638. 
Citations :—For “44 R. P. C. 69,” read ‘44 
R. P. 0. 867; affd. 45 R. P. O. 158, 0. A.” 
Add. Annotation :—Consd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 465 
R. P. O, 158. 
Add. Annotation :—Mentd. R. v Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 08. 
Add. Annotation :—Consd. Sharpe & Dohme 
aoc v. Boots Pure Drug Co. (1928), 45 R. P. C. 


428. 


434. 


435. 


437. 


457. 


459a, ——- ———.]—_W8ITE v. TopD OIL BURNERS, 
Lrp. (1929), 46 R. P. C. 276. 


459b. -—— -}~—Letters patent were granted 
for ‘‘ combined Bag & Cushion.” Claim 1 
of the specification was as follows: ‘‘ A com- 
bined bag & cushion consisting of a bag 
made of waterproof material lined at one or 
both sides with padding covered by ordinary 
fabric, & adapted to be turned inside out.” 
In an action for infringement of the letters 
patent pltfs. alleged infringement of claims 1, 
2, & 3. Defts. denied infringement & 
alleged that the patent was invalid by reason 
of want of novelty & subject-matter, prior 
public user, & prior publication :—Held: 
the patent was invalid for want of subject- 
matter. The action was dismissed with 
costs.—BERTON (ARTHUR), LYD. v. JARRETT 
RAInsFoRD & Lauauron, Lrp. (1930), 47 
R. P. OC. 444. 
459c. ———_  ———.] — FRANC-STROHMENGER & 
Cowan (INC.) v. PETER KOBINSON, LTD. 
(1930), 46 T. L. R. 579; 47 KR. P. C. 493. 
472a. ———.]—It is not enough to show that an 
apparatus described in an earlier specification 
eged as an anticipation could have been 
used to produce a certain result; it must 
also be shown that the specification contains 
clear & unmistakable directions so to use it.— 
British THOMSON-Hovuston Co., LID. v. 
METROPOLITAN-VICKERS ELECTRICAL Co., 
Lrp. (1928), 45 R. P.O. 1, H. L.; affg. 8. C. 








-——~—, }—T here must be 


NIEB. . : 
ee on. a substantial exercise of the inventive 


Sr. 


i837] “sD Yr R. 785; apd, 11980) 3 though it in Cases 
ry ry a - bd 4 2 1 g ower, ¢) mma some 

Sees eae _—-BERGEON v. D D. L. R. 186; [1928] a i Rt so be t, M grant for 

: * ON v. DE | CAN. a patent for invention. 8. altera- 

ORT dane 08% [887] Exch. | parr iv. SECT. 2, SUB-SECT. 1. & say disclose | 6 ity — 

52 xi, —— .}—Derrorr Rus- 486 xii, —— —— LYTro 1937] 3 


BEK PRODUCTS Tao. v. UBLIO 
RUBBER Co. [1837] #pD.L. R. 724; 
affd., {1928] 8 . L. R. 81,.—CAN. 


PLEX ORE REDUOING 5 
Lrp., (1927) Exch. Cc. R. 94.—OAN. 


Lrp. v. Fapa Rapio, LtTp., 
; D. L. R. 911 ; [1927] Exoh. C. R. 184.— 
Co CAN. 
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Annotation :-—Consd. Pope Appl 
River Pulp & Paper Mills, at $29} A. OG. 


sub nom. METROPOLITAN-VICKERS ELECTRICAL 
Oo., Lp. v. British THOMSON-HoUsTON Co., 
Lrp. (1925), 48 R. P. C. 76, C. A. 


fiance Corpn. v. Spanish 
209. P 


502a, ———.] -BIRTWHISTLE v. SUMNER ENGINEER- 


502b. ——. 


ING Co., Lip. (1928), 46 R. P. C. 59. 


}-Horowrrz v. Wap (H.) & Co. 
(1930), 47 R. P. ©. 183. 


502c. — —.]—In 1926 letters patent were granted 


517. 


518. 


556. 


559. 


for ‘‘ Improvements in & relating to the 
spinning of metal hollow-ware.” Claim 1 
was as follows: ‘“ An improved method of 
spinning metal hollow-ware consisting in 
hammer-marking or otherwise embossing or 
ornamenting the face or faces of a chuck or 
mandrel upon which a blank is spun, so that 
similar ornamenting is produced in the metal 
of the blank which is forced into close contact 
with the mandrel by the pressure of the 
spinning tool or tools.” Pitfs. brought an 
action for infringement & defts. alleged that 
the patent was invalid by reason of prior pub- 
lication in certain specifications & by reason 
of a prior public user. Defts. also alleged 
that there was no subject-matter & that the 
invention was not useful; they also denicd 
infringement :—Held: the patent was in- 
valid for want of novelty by reason of public 
prior user, & the action was dismissed with 
costs.— JosEPH v. JENKINS (B. J.), Lrn. 
(1929), 47 R. PLC. 61. 

Add. Annotation :—Refd. Wright John & 
Eagle Range v. General Gas Appliances, Ltd. 
(1928), 46 R. P. O. 169. 


Add. Annotations :—Consd. British Thomson 
Houston Co. v. Metropolitan-Vickers Elec- 
trical Co. (1928), 45 R. P.C.1. Refd. Pope 
Appliance Corpn. v. Spanish River Pulp & 
pare Mills, [1929] A. C. 269; Wright John 
& Eagle Range v. General Gas Appliances, 
Ltd. (1928), 46 R. P. C. 169. 


Add. Annotations : —Refd. Sharpe & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. C. 1563; Pope Appliance Corpn. v. 
Heroes River Pulp & Paper Milla (1929), 
98 L. J. R. C. 60. 


Add, Annotations :- -Refd. Mellor v. Beard- 
more (1927), 44 R.P.C.175: Pope Appliance 


560 s 


561. 
574. 
585. 


593. 


598. 


625. 


636. 
640. 
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Corps v. Spanish River Pulp & Paper Mills, 
{1929] A. C. 269. ; 

Add. Annotations :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175; Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 R. P. C. 
158; Re Simon-Carves & Robinson’s Patent 
(1928), 45 R. P. C. 407. 


Add. Annotation :---Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 105. 

Add. Annotation :--Refd. Boyce v. Morris 
Motors (1927), 44 R. P. C. 108. 

Add. Annotations : —Consd. Wright John 
& Eagle Range tv. General Gas Appliances 
(1928), 46 R. P.C. 160. Refd. Boyce v. Morris 
Motors (1927), 44 BR. PLC. 106. 

Add. Annotations : - As to (3) Refd. British 
Thomson-Houston Co. v. Metropolitan- 
Vickers Electrical Co. (1928), 45 R. P. C.1; 
vepe Appliance Corpn. vt. Spanish River 
Pulp & Paper Mills, [1920] A. C. 269. 
Generally, Refd. Socicté Anonyme Servo- 
Frein Dewandre ¢v. Citroen Cars, Ltd. (1929), 
TR, PL, 221. 

Add. Annotation :—Refd. Tones & Attwood v. 
National Radiator Co. (1928), 45 R. P. ©. 71. 


Add. Annotations :--Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 46 
R. P, C. 163. Mentd. Parkes Samuel & Co. 
v. Cocker Bros. (1929), 46 R. PLC. 241. 

Add. Annotation: Refd. Re Uigginson & 
Arundel's Patent (1927), 44 R. P.O. 430. 

Add. Annotation: — Refd. Sharp & Dohme Inc. 
v. Boots Pure Drug Co. (1928),45 HR. P. C. 153. 


655a. - - - Question of construction Evidence of 


659. 


intention inadmissible.) Whether a speciil- 
cation is an anticipation of a later B faery 
apart from statutory provisions, depends 
upon the construction of the specification, 
verbal evidence as to the intention of the 
person whose specification it is being in- 
admussible. - CANADIAN GENERAL HLECTRIV 
Xo., Lap. v. FADA RAvIO, Tarp., [1030] A. C. 
97; 90 LJ. 1. C. 68; 142 L. 7. 106; 47 
kk. P. c. 69, P.C. 

Add. Citation :—Affd. sub nom. BRITISH 
THOMSON-HousTon Ov., Lrp. v. METRO- 
POLITAN-VICKERS ELEcrrmicaAL Co., Lp. 
(1928), 45 R. P. 0. 1, H. L. 


PART IV. SECT. 2, SUB-SECT. 2.— 
B. (b) ff. 


523 iii. ——.]-—-GEORGESON v. URWIN 
& Co., (1928) N. Z. L. R. 307.—N.Z. 

o i, - — ——.)]—PoOPE APPLIANCE 
CorPn. t. SPANIBH IirverR FPute & 
PaPER MILIA, {1929) A, C. 269.— CAN. 

o iL. ——— ‘ Vot known or used 
by any other person."’}—Held: though, 
as decided in Powe Appliance C Ve 
Spanish River Pulp & Paper Mills, 
Tdd., the public use or sale for more 
than a year previously to the applica- 
tion must be public use or e in 
Canada, yet the words “ which was not 
known or used by any other pervon 
before his {appct.’s} invention thereof,’’ 
are not qualified by the words “in 

.° & accordingly, if it can be 
shown that the invention was known 
or used by any other person in any 
part of e world before the inveén- 
tion in a, that fact alone would 
render the patent {nvalid.—CaNaDIAN 
GENERAL oc Co., Lrp. v. Fada 
panto. Lrp. (1929), 46 Ts L. R. 18.— 


PART IV. i 2, soe eee: 2.~— 
540 1. User fo 1 by abandon- 





ment,J- An experiment, which never 
becomes completed, but up to the last 
remains an experiment & nothing 
more does not as a rule anticipate a 
novel machine, device or process, hut 
if the experimental stage is over & tho 
machine or device operates effectively 
for the purpose for which it was 
dea : it is used by persons 
capable of understanding ite use there 
is a completed invention & a _com- 
pleted publication even though for 
some other reason work with it 1s 
Kubsequenti discontinued.—-VEKASEY 
2». DENVER ItoOK DRILL & MACHINERY 
Co., Lrv., {1930} App. D. 243.—8. AF. 


PART IV. SECT. 2, SUB-SECT. 2.—- 


B. (bs v. 

aj. * On sale ’—Within Patent Acl— 
What amounts bo,.}—SemEtT-SOLvay Co. 
v. COMR. OF PATENTS, {19237} 3 D. L. KR. 
885; (2987) Exch. OC. R. 218; affd., 
(1929) 4 Dp. de RK. 1081; . C. KH. 172. * 


PART IV. SECT. 2, SUB-SECT. 2.— 
Cc. (a). 


694 HN. ——.}—CaNaDIAN GENERAL 
Ev.ecraic Co., Lap. v. Fapa Rapio, 
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Lrp., {1927) 2 D. L. R. 911; (1927) 
Exch. C. R. 184.—CAN. 


594 iif. --—.}]—-MAUNDER vt. WAN- 
Qanur Sasi & Door YFacrory & 
TIMBER Co., Lrp., (1928] N. Z L. R. 
566.—N.Z,. 

ubli- 


694 iv. —— —.]—An antecedent 
cation ought not to be held to be an 
anticipation of a subsequent patent, 
unless it {fs clear that the antecedent 
publeation disclosos a practical mode 
of producing a result which 1s of the 
same effect as that disclosed in tho 
subsequent patent. The mere publica- 
tion of an ides that a practical article 
might made, without suflicient 
informmation or means of kuowledge 
communicated to the public, does not 
preven a subsequent & indcpondent 
nventor of those means, froin taking 
out @ patent.-—-CHHINTIANI v. FUck, 
(1920) Kix. C. H. 111.--CAN. 


PART Iv. oer 2, SUB-SECT. 2.— 


oe (6). 

615 fil. ——-.1—CANADIAN GENERAL 
ELEzcTRIC . UTD. v. Fapa Rapio 
Lrp., (1927} 2 D. L. R. 911; {1997} 
Exch. o. R. 184.—CAN. 


Cases 659-—804. 
Add. Annotation :—Consd. Pope Appliance 
pe ia v. Spanish River Pulp & Paper Mills, 
[1929] A. O. 269. 





680a. -]—In an action for infringement defts. 
denied infringement, & alleged that the 
patent was invalid by reason of (inter alia) 
want of utility. Pltfis. proved the utility of 
their invention :—Held: the patent was 
valid, & had been infringed. — Bririsu 
UnitmEp SHok MacHINERY Co., Lip. v. 
LAMBERT HowartH & Sons, Lap. & Grimson 
SHor Macarnery Co., Lrp. (1927), 44 
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R. P. 0. 611; subsequent proceedings (1920) 
46 BR. P. C. B15. ss , 


680b. S. P. Brrrish Unirep SHor MACHINERY Oo., 
. v. GIMSON SHOom MacHiInery Co., Lip. 
(1928), 45 R. P. O, 200, O. A. 


680c. S. P. Parxzs 8S. & Co., Lrp. v. COCKER 
Bros., Lrrp. (1929), 46 R. P. C. 241, 0. A, 

688a. ———.]—RosE Srrrer Founprry & 
ENGINEDRING O0o., Lip. v. INDIA RUBBER 
GuTTtTA PHROHA TELHGRAPH WORKS Co., 

Lap. (1929), 46 R. P. C. 204, C. A. 


Part V.—Application for Patent. 


700a. Effect of.|—Samples & indorsements 
thereon, deposited under Patents & Designs 
Act, 1907 (c. 29), s. 2 (6), can be relied on in 
aid of the interpretation of the specification, 
& as effective prior publication against a 
subsequent claim.—NoTEs oF FFICIAL 
RULINGS 1928 (B) (1928), 45 R, P. O. App. iv. 


Add. Annotation :—Refd. Re Farbenindustrie 
Akt.’s Application (1928), 46 R. P. 0. 271. 
709a. Power to modify forms.]—The Oomp- 
troller may only modify patents forms so 
as to adapt them for some purpose akin to 
the purpose for which they are primarily 
intended.—Re SaALLes’ APPLICATION (1927), 
45 R. P. O. 61. 
Add. Annotation :—As to (1) Refd. Re Farben- 
ke a Application (1928), 46 


ae es 


704. 


717. 


727 


For the existing paragraph substitute the 
following paragraph :— 
Injunction to restrain acceptance — Lawful 
ground of objection—‘‘ Secret processes.’’]— 
yhere an injunction had been granted to 
restrain appct. for a patent from disclosing 
processes derived from pltf. co., or from doing 
any act which might cause same to be- 
come public or commonly known, & the 
Comptroller-General refused to undertake 
when he should receive an application for 
the acceptance of a complete specification to 
consider such injunction a ‘‘ lawful ground of 
objection ’’ to the acceptance of the complete 


specification within Patents & Designs Act, 
1907 (c. 29), s. 7 (3), objecting to duty 
prescribed by the Patent Acts being in any 
way interfered with by the ct., the ct. 

anted an _ injunction restraining the 

omptroller-General from accepting the com- 
plete specification, as under sect. 9, on such 
acceptance, the matter would be thrown 
open to public inspection, the specification 
being concerned with some of the processes 
which, as between pltf. co. & appct., appct. 
had been restrained from disclosing, & because 
the Comptroller-General might accept the 
complete specification on the footing that 
the injunction against appct. would not con- 
stitute a lawful ground of objection within 
sect. 7 (3). On appeal the S.-G. on behalf 
of the Comptroller-General undertook that 
the injunction granted against appct. would 
be properly considered in decid whether 
the specification should be accepted as being 
something which might’ constitute ‘‘ a lawful 
oe of objection * to such acceptance, & 

y consent the order against the Comptroller- 
General was discharged, notice of discon- 
tinuance to be served upon him. Appct. was 
also further restrained from proceeding with 
his application in addition to the injunction 
granted against him in the ct. below.— REx 
Co. & REx RESEAROH CORPN. v. MUIRHEAD & 
COMPTROLLER-GENERAL OF PATENTS (1926), 
ae ve Sas 121; 186 L. T. 668; 44 R.P.C. 

, OC. A. 


Part Vl.—Specifications. 


778. Add, Annotation :—Refd. Re Dreyfus’ Applns. 
(1927), 44 R. P. C. 291. 
Add. Annotation :-—Mentd. Rondo Co. v. 


Gramophone Oo. (1929), 46 R. P. CO. 878. 


776. 


795. 
Corpn. v. ane River Pulp & Paper Mills, 
[1929] A. O. 269; Re Farbenindustrie (I. ‘'* 
A. G.’s Patents (1930), 47 R. P. C. 289. 


PART IV. SECT. 3, SUB-SECT. 1. 


664 fi. affd., [1928] 2D. L. R. 448; 
RU LTY EG ie ahaa 


688 i. D of ulilily necessary to 
support gpatent.}—Held: a definite 
amount of utility is not required by 
law to sustain an inven > & 
amount of utility b 
Commercial utility is the very essence 
of & patent, & a favourable reception 


LYTIC Zino 


by the purchasing public is strong 
evidence "of, that degree of utility 


req y law.—PRENTICN ¢. 
Exch. C. R. 196.—CAN. 


PART IV. SECT. 3, SUB-SECT. 2. 
> “User. 
690 i. Affect of non ue — 


OOMPIEX 
Comprzsx ORE Ranccne OF : 
ma Lro., [192 No, Been $°; oF Canan x’ Lrp 


706a. ———.J—RosE Srreer Founpry & 
ENGINEERING Oo., Lrp. v. INDIA RUBBER 
en P 


EROHA & TELEGRAPH WoRKS Co., 
Lrp. 


929), 46 R. P. C, 204, C. A. 


Add. Annotations :—~Refd. ope Appliance 804. Add. Annotations :—Consd. Hanks v. Coombes 


(1928), 45 R. P. C. 287 ; Rose Street Foundry 
& Engineering Co. v. India Rubber Gutta 
Percha & Telegraph Works Co. (1929), 46 


| PART VI. saa % SUB-SECT. 32.— 
° * 


EXL.EOTRO- Se 
» (1937) Exch. 


1190 


P. ©. 204. Mentd. Re Farbenindustri 
G.) A. G.’s Patenta (1980), 47 R. P. C. O80. 


804a. As to a tus. —HAnk e ° 
seek ‘para ] s v. CoomBEs, No 
810a. ——.]—Re Cuemiscue Fasrik aur ACTIEN 
es EK. Scumnmva) Parent (1928), 45 

814 * P. C. 403. 
. Add. Annotation :—Refd. 8 & Dohme 
ie v. Boota Pure Drug Co. (1928), 45 R. P. O. 


848. eee pear ivi Words Sy Chemische 

a ctien (Vorm HB. e Patent 

(1928), 45 R. P. ©. 403. — ™ 

894a. Suitable drawings—What are.]—Re STan- 

DARD HONES & CABLES, LTD.’s APPLI- 
CATION (1928), 46 R. P. O. 188. 


Add. Annotations :-—-As to (3) Refd. 
Morris Motors (1927), 44 R. P. ; 
Generally, Refd. Parkes Samuel & Co. v. 
Cocker Bros. (1929), 46 R. P. C. 241. 


Add. Annotations :—Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. Mentd. Pope 
Appliance Corpn. v. ae River Pulp & 
Paper Mills, [1929] A. O. 269. 

Add. Annotations :—-As to (1) Refd. Mellor v. 
Beardmore (1927), 44 R. P. C. 175; Sharp & 
Dohme Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. 0. 153; Re Simon-Carves & Robinson's 
Patent (1928), 45 R. P. C. 407. 


Add. Annotations :—Apld. Hanks v. Coombes 
(1928), 45 R. P. O. 287. Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294. Refd. Re Farbenindustrie 
(I. G.) A. G.’s Patents (1930), 47 kK. P. C. 289. 


1040. Add. Annotation :—Consd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
46 R. P. C. 294. Mentd. Société Anonyme 
Servo-Frein Dewandre v. Citroen Cars, Ltd. 
(1929), 47 RK. P. C. 221. 

1081. Add. Annotation :—Refd. Fuel Hconomy 
Co. v. Murray, [1930) 2 Ch. 93. 


R. 
(I. 


910. Boyce v. 
Cc. 1 


918. 


921. 
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ieee G.) A. G.’s Patents (1980), 47 


1205a. ——-- ———- Order of Court of Appeal in action 
for infringement.]—DouGLias Packine Co. 
(INCORPORATED), DovGnias PECTIN CORPN. & 
Postum Co. (INCORPORATED) v. Evane & 
Co. (HEREFORD & DEVON), Lip. (1920), 46 
R. P. OC. 498, 0. A. 

1200. Add. Annotation :— Refd. Re Keystone 
paves Mills Trade Mk. (1928), 97 L. J. Oh. 

1212. Add. Annotation :—Refd. Sharpe & Dohme 
Son. v. Boots Pure Drug Co (1927), 44 R. P. C. 


1248. Add. Annotation :—Refd. Boyce v. Morris 
Motors (1927), 44 R. P. ©. 106. 

1257a. ——-.]—Letters patent were granted in 
1927 for ‘‘an improved reflectur & adver- 
tising sign for window, shop, & general 
display purposes.”” Claim 1 was as follows : 
‘““A combined lighting unit & advertising 
sign of the kind hereinbefore referred to 
wherein the means for carrying the lamp or 
lamps is formed integral with the portion of 
the body of tho sign which acts wholly as a 
reflector.”’ After commencing an action for 
infringement, pltf. moved for leave to amend 
the specification pursuant to sect. 22 of the 
Patents & Designs Acts, 1907-1928, by 
limiting the construction covered by the 
claims to ono embodying a particular means 
of suspension :—Held: the desired amend- 
ment limited the claim, but would result in a 
claim for protection for an invention which 
had not been foreshadowed in the original 
specilication & was a different invention from 
that claimed by the original specification. 
The motion was dismissed with costs.-— 
WALSH v. ALBERT BAKER & Co. (1898), Lip. 
(1930), 47 R. P. O. 283; 47 BR. DP. C. 468, 
O. A 


1261a. Amendments altering basis of selection 


Part Vil.—Grant of Patent. 


2a. ——- ——— —-—.]—Re A. B.’s APPLICATION | 1863a, 


(1902), 19 R. P. C. 403. 


PART VI. SECT. 4, SUB-SEOT. 4. 

956 1. Whether necessary ta distinguish 
novelty or improvement—General ; 
—A patentee, in os patent for an 
eg on a known oars, m 
no 


wi 
4 ri pee ce un diediee 4 page nae 
e Or as 
clan. —-BEROEON v. De Kermor 
Ex.ectric Hrartnae Co., ge vig meth 
at R. 69; [1927] Exoh. C. 181. 


Mere Pre claim 


092 i. NV 
ELECTROLYTIC 


PART Vi. SECT. 5, SUB-SECT. 1. 


eso i. paleo ee 4 "bh claim.}--(1) A 
patentee aed e & limit with 
on WwW: he claims to have 
wented, & everyt not clearly 


as 
Where in 
for an oven the 


in the specifications of a patent, & for 
is made, becomes 
ict furte.-—BERGEON v. Dz KERMOR 


TECEEIO Heating Co., Lrp., {1927} 
a HR. 899; (1927) Exoh. C. KH. 181. 


for clear statement, }— 
© Process Co. v. 


FRENOR's COMPLEX ORE REDUCING 
eth or CanabDa, LTD., No. 989 1, ante.— 


k 3. Fatlure to claim advisable 
specifi of in a patent 
cation 
patentee states tha 





patent.|— He FARBININDUSTRIN A. L.'s 
Patents, No. 36la, ante. 
——.]~~-The manufacturer of a 


particular article may be regarded as 





PART VI. SECT. 6, SUB-SECT. |.—A. 
1059 {. General rule—Queatton for 
ro aarp peed of two inventions. |—- 
Held; the construction of the language 
of the specification of a patent is a 
question of law for the ot., & pitf.co.’s 
specification covered not merojy the 
precise mechanism described, but the 
attainment of a novel result at which, 
according to the arbitrator’s fladings, 
deft.’s machine was designed to arrive 
by means of & process boar ag TaN | 
equivalent to that disclosed in pitf. 
co.’s epeciication, such findings in 
consequence establishing what ia in 
law an infringement of pitf. co.'s 
atent.— FAKMEKS' MiLKING MACHINE 
bo. a K NAP, {1928] N, Le iL. it. 
5 o “"“S9edde 


addition 
invention. }— 


me8 tre. 
(2) A patentee must ly set forth | any oven so co: represen PART VL SECT. 6, 8UB-SECT. 2.—C 
vari steps in a claimed, } the ention tented, but without ° 7 ae ee 
eee dealgnedly or he makes {| such additional be an 1108 1. General rule.}--The language 
it ambiguous, vague or indefinite, the t of the patent.—Sremer- | in a patent should be liberally con- 
t is bad.—Kixzcrro.tyric Zino | SoLvAY Oo. ov. Come. or PaTentTs, | strued with a view maintaining its 
iid On on GieADae Lie | he nis atte Tk hbo; (1997) Exob. | validity) os (Be Oy (1eath 

N . AD * id ° . ° ; . 4 . ° 
fee? Exch. ©. R. rv ra "| 8. CG RB. 178, D. L. R. 96; (1027) 3 W. %, Ht a 

969 ii. o_—, An disclosed “ CAN. 
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Cases 1868a—160@a. ENGLISH AND Empire Digest SUPPLEMENT. 


interested in commercial processes for making 
such article marketable; but an opposition is 
not necessarily admissible, merely because 
it is hot frivolous, vexatious or blackmailing. 
Baa” CLAVEL’S APPLICATION (1928), 45 R. P.C. 


13864. Add. Annotation :—Refd. Re Clavel’s Appln. 
(1928), 45 R. P. CO, 222. 


1869. Add. Annotation :—Consd. He Clavel’s Appin. 
(1928), 45 R. P. O, 222. 


1386. Add. Annotation:—-Mentd. Re Farben- 
industrie (I. G.) A. G.’s Patents (1930), 47 
R. P. C. 289. 

1418. Add. Annotation :—Apld. Re Carpmael’s 
Application (1928), 46 R. P. C. 321. 


1419. Add. Annotation :—Folld. Re Carpmael’s 
Application (1928), 46 R. P. C. 321. 


1437. Add. Annotation:—Refd. Re Mooney’s 
Appin. (1927), 44 R. P. C. 284. 


5a. ———- ——.]—Re CARPMAEL’S APPLICATION 
(1928), 45 R. P. CO. 411. 


1496a. --— - Interlocutory orders——Order for dis- 
covery.|—-A. having applied for the grant to 
him of letters patent, the application was 


opposed by B.. who claimed that he was the 
first & true inventor. In the course of the 
proceedings before the Comptroller an order 
for the discovery & production of documents 
was made against A. A. thereupon applied 
by originating summons by way of apres 
asking that the order be set aside. At the 
hearing B. took a preliminary objection to 
the ct.’s jurisdiction :—Held: the juris- 
diction of the ct. to entertain the appeal was 
excluded by sect. 11 (3) of the Patents & 
Designs Acts, 1907 to 1928. The provision 
for appeal to the law officer thereby made 
includes not only final decisions but inter- 
locutory matters; & this is net affected by 
sect. 77 (2) of the Consolidated Patent Acts. 
The words which put the Comptroller in the 
same position in all respects as an official 
referee do not imply any other right of 
appeal.—Re ROBERTSON’s APPLICATION FOR 
LETTERS PATENT, [1930] 1 Ch. 186; 99 
L. J. Ch. 145; 142 L. T. 307; 46 T. L. R. 
17; 47 BR. P. C. 215. 


| 1505a. Disclosure of vital documents—-Time for— 


Not limited to five days provided by rule ae 
NOTES OF OFFICIAL RULINGS (1929) B. (1929), 
46 R. P. C. App. iii. 


Part VIIl—Register of Patents. 


1522a. ——— Agreement as to ownership.|—He Smrry’s (H. E.) PATENT (1929), 46 R. P. C. 400. 


Part X.—Assignment and Devolution of Patents. 


1534a. Agreement for assignment—-Whether repre- 
sentation that grantee was  ‘‘ original 
inventor ’? material misrepresentation.]— 
Held : it had not been proved that a material 
misrepresentation had been made.—THOMP- 
ae v. JEFFHRSON (1928), 45 R. P. O. 809, 


—— Construction.J—-See Nos. 
post. 

1587. Add. Annotations :—Mentd. English Hop 
Growers v. Dering, [1928] 2 K. B. 174; 
pepeacpe vias v. Papadopoulos (1929), 46 
T. L. R. 44. 


1555-1557a, 


1546. Add. Annotations :—Refd. Palmolive Co. (of 
England) v. Freedman (1927), 44 T. L. R. 86. 
Mentd. English Hop Growers v. Dering, 
{1928] 2 K. B. 174. 

1557a. ——— Of all patents in relation to preparation 
& application of gutta percha—-What patents 


within agreement.|—BEWLEY v. HANCOCK 
(1856), 6 De G. M. & G. 391; 26 L. T. O. 8. 
264; 2 Jur. N. S. 289; 4 W. R. 334; 43 
EB. R. 1285, L. C. 
——— By joint owners of patents—Assignments 
to ‘‘contain covenants by vendors ’’ that 
patents valid—‘‘ & such other covenants as 
may be reasonably required.’’]—See Con- 
TRACT, Vol. XII., pp. 29, 30, No. 73. 

1557b. Assignment of all assignor’s interest in 
patent—Passes right to apply for extension 
of term.]|—Re BEARD & Scorr’s PATENT, He 
Sea & BEARD’sS PATENT (1927), 45 R. P. O. 

1562. Add. Annotation :—As to (3) Apld. The 

: W. H. Randall, [1928] P. 41. 

1577. Add. Annotation :—Refd. Curtis Brown, 
Ltd, v. Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 


Part Xl.—Licences. 


Add. Annotation :—Refd. Lacteosote v. Alber- 
man, [1927] 2 Ch. 117. 


16038. Add. Annotation :—As to (1) Apld. Huntoon 
oe v. Kolynos (Incorporated), [1930] 1 Ch. 


PART X. SECT. 3. 
1545 i. Covenant for payment of 


alt assignecs—C 
iarrant & defend” by 


1608a. -+—(1) A licence to ‘‘ make 
use, exercise, & vend ’’ a patented invention 
for a particular form of collapsible tube 
contained a condition that the licencees 
should pu:chase from the inventor all such 
wires for connecting the caps with the tubes 
as they should use with the tubes, the cap 











ovenant to | GREEN v. WaTSON (1884), 10 A. R. 


assignor.}— 1 1 3.~-CAN. 
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being not within the 
patent :—Held: the con 
void under Patents & 
Rute 
; other condition in the licence pro- 
vided that the patentee should at his aa 
cost, at the request of the licencees, commence 
& prosecute all legal proceedings in respect 
of infringement or suspected infringement of 
the patent :—Held: in the circumstances of 
the case a refusal to take proceedings when 
requested to do so by the licencees was not 
such a breach of the contract as would dis- 
a of the licencors to sue 
upon another stipulation contained in it.-- 
UNTOON Co. v. KOLYNOS (INCORPORATED), 
pepe “cue oe L. J. Ch. 321, 
ey b : ~ i. R. 258; 47 R. P.O. 
403, C. A. : eae 
1603b. Interdependent conditions— What are.] 
HUNTOON Co. v. KOLYNOS (INCORPORATED), 
No. 1603a, ante. 
1608. Add. Annotation :--Refd. Fuel 
Co. v. Murray, [1930] 2 Ch. 93. 


1609. Add. Annotation :—As to (1) Dbtd. Fuel 
Economy Co. v. Murray, [1930] 2 Ch. 93. 


1628. Add. Annotation :—Mentd. Long Acre Press, 
Ltd. v. Odhams Press, Ltd., [1930] 2 Ch. 196. 


1688. Add. Annotation :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1980] 1 Ch. 528. 


1650. Add. Annotation :—Refd. Curtis Brown. 
Ltd. v. Jarvis, Jarvis v. Curtis Brown, Ltd. 
(1929), 14 Tax Cas. 744. 

1651a. ——- ———.]-Held: the phrase ‘‘ the public 
interest ’’ was to be construed in its widest 
meaning, & not simply with regard to the 
purchasing public.—He BROWNIE WIRELEss 
Co. oF GREAT Britain, Lrp. (1929), 45 
T. L. R. 584; 46 R. P. C. 457. 

Annotation :—Refd, Re Loewe Radio Co.’s Application (1929), 

46 R. P. C. 479. 

1662. Add. Annotation :—Generally, Re 

Brownie Wireless Co. of 
R. 584. 


1655. ———-.]—Re BROWNIE WIRELESS Co. 
OF GREAT BRITAIN, Lip. (1929), 45 T. L. R. 
5684; 46 R. P. C. 457. 


rotection of the 
tion was null & 
Designs Act, 1907 


Economy 


Consd. 





Annotation :—Refd. Re Loewe Radio Co.’s Application 
(1929), 46 R. P. C. 479. 
1656a. ——- Question of degree.J)—Re LOEWE 


Rapvio Co., Lrp.’s APPLICATIONS FOR THE 


GRANT OF COMPULSORY LICENCES (1929), 46 synotati 


R. P. C. 479. 





{ 
{ 
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Vol, XXXVI.—-Patents. Oases 1608a—1684s. 


1665. Add. Annotation :—Refd. Re Brownie Wire- 
oan Co. of Great Britain (1929), 45 T. L. R. 


1665a. -—— Undertakings to Comptroller-General 
-——Should not be required.]— Re LOBWE RADIO 
Co., Lrp.’8 APPLICATIONS FOR THE GRANT OF 
ee LIcENCES (1929), 46 R. P. C. 


1666a. Cancellation of endorsement - Procedure. }— 
(1) Where a patentee applies, under sect. 
24 (5), of Patents & Designs Acts, 1907 & 
1919, for the cancellation of the indorsement, 
AICUHRCCS GL FIZ, OF & * 7 
troller-General of Patents may advertise the 
ep prention indicating the procedure to be 
followed by any person wishing to oppose it, 
may require the filing of statements & 
evidence by the patentee & an opponent, & 
may hear the parties before deciding the 
application. 
(2) Rules 73, 74, & 76 of Patents Rules, 
1920, are intra vires & valid.— R. v. Comr- 
TROLLER-GENERAL OF PATENTS, Aa p. LINGL, 
[1930] 1 K. 1B. 517; 99 1. J. K. B. $7 ; 142 
L. T. 600; 47 R. P. C. 118. 

1669. Add. Annotation :--As to (1) Refd. Oon- 
stantinesco v. KR. (1027), 11 Tax Cas. 7380. 


1673a. — -- -.J~-(1) No action for a de- 

claration of the validity of a patent, or for 

compensation for user of the invention by the 

Crown, against the Govt. department con- 

cerned is competent or open to the patentee 

under Patents & Designa Act, 1919 (c. 80), 

s. 8, if the Crown do not consent to its being 

dealt with in procecdings under sect. 8, but 

the remedy is by petition of right or by 

originating notice of motion addressed to the 

department. The true effect of sect. 8 is to 

give merely a right of compensation to the 

atentee against the Crown for the use by 

its officers of his invention for the purposes of 

the Crown, & it does not give any oe ai in 
itself to sue the department concerned. 

(2) Aclaim for a declaration of the validity 

the patent is not a claim in tort because the 


41. wm mnbdanméde am tha 


— 


~ at ok aomn 


statutory terms set out in sect. 8. 

An action in which such a declaration was 
claimed against the Air Council, dismissed 
on the above grounds.—Rowxianp & Mac- 
KENZIE-KENNEDY v. AIR CoUNCIL (1927), 06 
L. J. Ch. 470; 137 L. T. 704; 43 T. I. R. 
717; 44R. P. C. 453, C. A. 

sO acne any Refd. Mackenzie-Kennedy v. Air 
Council (1927), 138 L. T. 8. 


Part Xil._-Term of Patent. 


1681a. ——— Being beneficial owner.|—- Re WHITE 
& Gray’s. PATENT (1927), 45 R. P. C. 119. 
1684a. —-— Interests of foreign shareholders | 


acquired by Public Trustee—Patents & Designs | 


PART XI, SECT. 1, SUB-SECT. 6. 

Se ee oman Teal 
i v Py 

BT, BL. 1089,-—CAN. 

PART XI. SECT. 1, SUB-SECT. 8. 


—MITCHELL Co. 
{192931 D. L. BR. 


PART Xl. SECT. 2, SUB-SECT. 1. 


7 Non-manufacture in Canada— 
dee when im unre 

v. 
538.—CAN. 


PART XI. SECT. 2, SUB-SECT. 2. 


Acts, 1907-1919, s. 18 Pg —Re STmLINe’s 
PasENT, te STIRLING CHMIDT’s SUPER 
HEATING Co. (1910), Lrp.’8s PATENT (1928), 
46 R. P. C. 133. 


Lrp., (1927) 


INTEHNATIONAL 
] C.K. 300.—~— 


Conk Co., 
D. L. R.402; [1927] 8. 
asonubly large.) OAN. 


ATLAS 8 YSTEMBA, at. oe 


Append Exche Court-— 
Proceedings under P Act, 1923 
{c. 23), 8. 40—Juriediction of Supreme 
Court of Canada.}-—-OCoNSOLIDATED 


7 Te vas: Gxpar conrk. Gait), 1683 1. Grant ofticence--On whatterme ONE CO, LID. 11087 ode 
2 ry * s ce-——, ow le 8 os . eo * r 
Hoe (1928) S.C. R. 542. - oO CONBOLID ATED Waren Co., LTp. ». [1927] & C. R. 300. AN. 


1193 


Cases 1687a—-2064b. Enciiso aND Empire Dicest 


1687a. Joinder of grantee— : hareenig by 
assignee.)~-Where a grantee declines to join 
in an application for the extension of the term 
of a patent & lodges notice of opposition, it is 
necessary to join such grantee as a party to 
the summons.—te Brarp & Scort’s PaTEnt, 
Ke Scorr & Brarp’s Patent (1927), 465 
R. P. Oo. 31. 

1687b. ——— Discretion of court to dispense with. ]— 
Re DRESSLER’s PaTeNtTs (No. 2) (1928), 46 
R. Pp, Cc. 165. 

1687¢c, —-— ——.]—Re Smirn’s (E. J.) PATENTS 
(1928), 46 R. P. ©. 168. 

1687d. ———.]—Re ALLEN & BENNETT Bros., 
Ltp, PATENTS (1929), 46 R. P. CO. 897. 


1687e. oe heey ot OWEN’s PaTENT (1928), 46 
R. P. OC, 333. 


1687f. Person entitled to apply for Convention 
patent.|.—Held: the words ‘patentee as 
such ”’ in sect. 18 (6) of Patents & Designs 
Acts, 1907 & 1919 (Consolidated), include 

ersons who during the War were entitled 
Oo apply for a Convention patent under 
sect. V1 of the Consolidated Acts.—Re 
WESTERN Exmotric Co.’s Patent (1930), 
467. lL. R. 640. 

1706a. ——-.]—Re Brarp & Scorr’s Parent, Re 
SooTr & BEARD’S PATENT, No. 1557b, ante. 
. Add. Annotation :—Refd. fe Maschinen- 
fabrik Augsburg-Niirmberg A. G. Patents 
(1929), 47 KR. P. C. 198. 

1748. Add. Annotation :—Refd. He Maschinen- 
fabrik ro Sasha ae taba A. G. Patents 
(1029), 47 R. P. ©. 198. 

1750a. ———.]}—Re NBEUFELDT & KUNNKE G.m.b.U. 
PATENTS (1930), 47 R. P. C. 553. 

1765. Add. Annotations :—Consd. Re Maschinen- 
fabrik Augsburg-Niirnberg A. G. Patents 
(1929), 47 Rk. P.O. 198. Refd. Re Neufeldt 
& Kuhnke Patents (10980), 47 KR. P. C. 653. 

1777. Add. Annotation :—As tw (4) Consd. Ite 


Neufeldt & Kubnke Patents (1930), 47 
R. P. CO. 653. 
1788. Add. Annotation :—As to (2) Consd. Re 


Neufeldt & Kuhnke Patents (1930), 47 
RR. P. C. 553. 


1795. Add. Annotation ;:—Consd. Re Neufeldt & 
Kuhnke Patents (1930), 47 R. P. C. 553. 

1886. Add. Annotations :—Consd. Re Maachinen- 
fabrik fee ae abe A. G. Patents 
(1920), 47 R. P. C, 193. Refd. Re Neufeldt 
& Kuhnke Patents (1080), 47 RK. P. C. 553. 

1868. Add. Annotation :—As to (1) Consd. Re 
Neufeldt & Kuhnke Patents (1030), 47 
R. P. C. 553. 


18838. ———-.] Re Lakn’s Parents (1928), 46 
. P.O. 186. 


1904. Add. Annotation :—Refd. Re Maschinen- 
fabrik Augsburg-Nurnberg A. G. Patents 
(1929), 47 BR. P. C. 193. ; 

19014. Add. Annotation :—Consd. Re Neufeldt & 
Kuhnke Patents (1980), 47 I. P. C. 553. 
1931. Add. Annotation :—Mentd. Re Mellinger's 
Patent, Re Automatic Telephone Manufaoctur- 

ing Co. (1028), 46 R. P. C. 4. 

1944. Add. Annotation :—Refd. Re Neufeldt & 
Kuhbnke Patents (1980), 47 R. P. C. 658. 
ts aac, downass tele, Je ohne 

(1929), 47 B. P.O. 108. 
1955. Add. Annotation :—As to (2) Consd. 


Maschinenfabrik Augsburg-Niirnberg A. G. 
Patents (1929), 47 BR. P. OC. 198. 
1956a. ——— ——..}-—Re AUGB- 


MASCHINENFABRIK 
A. G. Patents (1929), 47 
R. P. C. 193. 


1959a. Not confined to profits of petitioner assignee 
—TIncludes profits of original inventor & all 
subsequent holder.j—Re MAascHINENFABBRIK . 
; sw > 4G, Parents (1929), 
47 R. P, OC, 193. 


1997a, ——— lrregularity in service of advertise- 
ments-—Excused.|— He Panicatl & BRENNI’S 
PaTHEnT (1927), 44 R. P. OC. 508. rom 

2005a. Withdrawal of opposition—Terms on whic. 
permitted MM Ecaie knee AUGS- 
BURG-NURNBERG A. G. (1929), 47 R. P. CO. 


193. 
2012. Add. Annotation :—Refd. Re Maschinen- 


e boat 


fabrik Augsburg-Nirnberg A. G. Patents 
(1929), 47 R. P. C. 193. 
2021. Add. Annotation :—Refd. Re Obambers’ 


Patent (1927), 44 R. P. 0. 332. 
2021a. ———.]—Re Bovuyeir’s PaTEntT (1928), 45 





R. P. O. 268. 
2023a. Six months after expiry.|—RHe Horar- 
MANN, HorstmMANN & EpGar’s PATENT 


(1928), 46 R. P. 0. 1. 

2027a. -—-— Notice of opposition.] — Me Mas- 
CHINENFABRIK AUGSBURG-NURNBERG A. G. 
PaTHents (1929), 47 R. P. C. 193. 

2029a. ——- ——— ———.|--_ Re Morr’s PATENT 
(1020), 46 R. P. C. 836. 


20381. Add. Annotation :—Refd. Hig n & 
Arundel’s Patent (1927), 44 R. P. C. 430. 


2036a. J—Re British THOMSON-HOUSTON 
co Lrp.’3 Parent (1929), 46 R. P. O. 
7. 
Annotation + -~Mentd. dtc Western Electric Company's 
Patent (1930), 46 T. L. Re 549. 
20448. ——~ ——- ——.]—-He Wapn's PATENT, 
Re DouGLAs’ PATENT (1929), 46 R. P. C. 618. 


2056. Add. Annotation :—Consd. Re Neufeldt & 
Kuhnke Patents (1980), 47 R. P. C. 554. 


2060a. ——.]—-Re CrypzE & Dossin MOINNES, 
Lrp. PATENTS (1929), 46 R. P. C. 429. 

2062a. —— —-——.]-—- Re GILBERT’s PATENTS 
(1927), 44 R. P. C. 527. 

2062b. ———.]—Re WestTuRN Expcrnic Co., LTD.’s 
PATENTS (1927), 45 R. P. 0. 117. 


2064a. —-——. Loss partly made good by subsequent 
profits.) —An application for an extension of 
the term of a patent was i Lag on the 
ground (inter alta) that sales lost during the 
war had been balanced by accumula de- 
ferred sales after the war:—Held: there 
had been a loss which had been in part, but 
not wholly, made good by a subsequent gain, 
& an extension of two & a should 
be granted.— Re Hiaarnson & ARUNDEL’S 
PATENT (1927), 44 BR. P. C. 480. 


2064b. ——- ———.]—_Held : in order to show that 
a loss had been counterbalanced by subse- 
uent gains, it should be established that, as 
the result of the cessation of hostilities, those 
who had been holding up their demands had 
looaed them, so that, in the post-war years, 
the arrears of orders had been executed in 


addition to the 

have been done in the normal development 
of the patent.—Re Bares & Untrep ! 
Macaiweny Co., ~*~ Oooane—eo— 


Re 
R. 
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Riomanps & Unrrep Ssos MacHuIvary Co., 
Lrp.’s Parent (1928), 46 R. P. 0. 270, 


20640, ——-.)-—-Re Bouren’s P 1928), 
gee Pi aoe aTENMT (1928), 45 


2077a. Iliness of patentee o to .war.]—Re 
ate cad PaTEentT (1928), 46 R. P. C. 
2090a, ——]—Re ENFIELD CrcLB Co., Lrp. & 
oe a (1927), 44 R. P. OC. 626. 
nnotation :—Refd. Re Chambers’ 
2105a. ———.]—Re SPENGLER’s PATENT (1929), 46 
R. P. re $81. aie 
2112. Add. Annotation :—Refd. Re Chambers’ 
Patent (1927), 44 R. P. O. 333. 
2124. Add. Annotation :—As to (2) Consd. Re 
Western Electric Co.’s Patent (1980), 46 
T. L. R. 640. 


Vol. XXXVI.—Patents. Cases 2060b—23588. 


2127a. ——-.]—ReJMuuiinarr's Parunt, Re AvTO- 
MATIC tie oles MANUFACTURING Co., 
Lrp. (1928), 46 R. P. O. 4. 

Re Hoea & Oanrn's PATENTS 


es | emp | f commen 


(1927), 45 RP. GO. 120. 


2130b. Three years’ difference in grant—Adjourn- 
ment.]—He EpuoationaL Supriy ASsocn., 
Lrp.’s PaTENTs (1928), 46 R. P. O. 880. 


2136a. Within statutory definition of patent.}— 
Re MASCHINENFABRIK AUGSBURG-NURNBERG 
A. G. Parents (1929), 47 R. P. C. 193. 

2136b. Right to extension-- Limited to period of 
extension of main patent.) -- He MASCHINEN- 
FABRIK AUGSBURG-NURNRERG A. (. PATENTS 
(1920), 47 R. P. C. 198. 

2136c. — - What must be considered.| — Ke 
MASCHINHENFABRIK AUGSBURQG-NURNBBRG 
A. G. Parents (1929), 47 R. P. C. 193. 


Part XI11.—Revocation. 


2174a. Prior publication.]—-In the case of an 

application for the revocation of a patent 

y granted, appct. must establish his 

case in the clearest possible manner, & where 

price publication is relied on, it is necessary 

point to a clear & specific disclosure of 

something which can fairly be stated to be 

the patentee’s invention.—Re Lownpss’ 
PATENT (1927), 45 R. P. O. 48. 


2261a. Pee ge ee ——-.]--Fle 
(1928), 45 R. P. C. 44 


2254a. Application to make order rule of court 
By Side Bar Motion.] Pracricr NotTr 
(1930), 68 L. Jo. 80; 160 L. T. Jo. 54; 
[1930] W. N. 9. 


KOBRNER’s PATENT 
2. 


Part XIV.—Infringement. 


2812. Add. Annotations :—Refd. Sharpe & Dohme 
Inc. v. Boots Pure ne (1928), 45 R. P.C. 
168; Pope my rare rpn. v. Spanish Hiver 
Pulp & Paper Mills (1929), 98 L. J. P. C. 60. 
28374. Form of patented article modified. }— 
The patentee of a collapsible tube & cap for 
holding tooth paste licensed defts. to make 
& sell the tube & cap, but with the condition 
that each tube should be stamped with 
certain words. Defts. sold a moditied form 
of tube & cap unstamped :—Held: the 
modified form was not within the patent, & 
there was consequently no infringement.— 
Huwtroon Oo. »v. Kotynos (INCORPORATED) 
(1980), 47 T. L. RB. 57; 47 R. P. OC. 430, C. A. 
Sa. ——.}—Letters patent were granted in 
1916 for “ Invprovemente in ironing machines 
& apparatus.” One of the claims was as 
follows: ‘“ In an ironing machine of the t 
specified, mounting the device employed 
control the movemente of the iron on the 
mechanism by which reciprocating motion 
is imparted to the iron in such a manner that 
said device partakes of both the horizontal 





reason of prior publication & prior public 
general knowledge, & for want of subject- 
matter: - Held: there was novelty & subject- 
matter & the patent was valid, but that tho 
claims were limited to machines " of the type 
in which a flat iron of such a weight as will 

ive the necessary pressure is cmployed,” & 

efts.’ machine was not of this type & 
consequently there was no_ infringement. 
The action was dismissed. Titfa. defts. 
were directed to tax their respective costs of 
the action, pltfs. to have one-fifth & defte. 
four-fifths of such costa.—LisTER Bron. v. 
Hore, Mepitey & Co. (1930), 47 BR. BP. O. 
09; affd., 47 K.P. C. 626, OC, A. 


2868b. —-—.}—In 1924 letters patent were 
granted for ‘Improvements in_ electric 
couplings, terminals, & the like.’’ Claim 14 

wae as follows: ‘ An electric coupling sub- 
stantially as described with reference to 

. 11 & 12 of the i niar ageh inn drawing.” 

Pitfs. brought an action for infringement of 

this claim. Defte. denied infringement & 
alleged that the a was invalid by reason 


& the vertical movements of the element of price yublication & for want of utility :-— 
which carries the iron.” Pitfs. alleged that Held: Claim 14 was for a combination of a 
defte. had ed the patent. Defte. plug & socket & that, as defts. sold a plug 
denied infringement, & alleged that the hat was not combined with a socket, ey 
patent was invalid for want of novelty, by did not infringe—CHarmMan & Cook 
PART XIII. SECT. 1, SUB-SECT.3.—F.  —N. for knowledge of limtlation.] in the statement of claim that deft. 
hoes - ~In a of articles scquired articles with 
ml, 1 Waagr ». Bet Tes. against « ee. Pibem tor intrings- knowledge | of | those | Soe. 
~-~““vary to imposed by Fosary (1987), 37 8, HK. N. 8. W. 346 ; 
PART XIV. SECT. 1, SUB-SKOT. 6.-—A. aN. &. W. W. N. 87.~-AUB. 
$837 i. Sale in of patentee, it ia netessary to allege 4 
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LecTro Linx, Lrp. v. DELTAVIS, LTD. (19380), 
47 R. P. C. 163. 


2889. Add. Annotation :—Refd. Re Higginson & 
Arundel’s Patent (1927), 44 R. P. C. 480. 


2411. Add. Annotation :—Mentd. Rose _ St. 
Foundry & Engineering Co., Ltd. v. India 
Rubber Gutta Percha & Telegraph Works 
Co. (1929), 46 R. P. C. 294. 


2474. Add, Annotutions :—-Mentd. Re Farben- 
industriec (J. G.) A. G.’s Patents (1930), 47 
R.P, C. 289; Société Anonyme Servo-Frein 
Dewandre .v. Citroen Cars, Ltd. (1929), 47 
hk. BP. C. 22). 

2479. Add. Annotation :—As to (1) Refd. Rondvu 
Co., Ltd. v. Gramophone Co. (1929), 46 
R. P. C. 378. 


2556. Add. Annotation :—Refd. The Jupiter (No. 3) 
(1927), 1387 L. T. 333. 


2560. Citations :—For ‘(47 Sol. Jo. 365” read 
‘* 67 Sol. Jo. 365.”’ 
Add. Annotation :—Refd. Mackenzie-Kennedy 
v. Air Council (1927), 138 L. T. 8. 


2587. Add. Annotation :—Mentd. Rondo Co., Ltd. 
v. Gramophone Co. (1929), 46 R. P. C. 378. 


2606a. - -—.J—LEKTOPHONE CORPN. v. BROWN 
(S. G.), Lap. (1929), 46 R. P. C. 203; affd., 
46 R. P. O. 489, OC. A. 


2614. Add. Annotations :—Apld. Heap Samuel & 
Son v. Bradford Dyers’ Assocn. (1929), 46 
R. P. C. 254. Refd. British United Shove 
Machinery Co. v. Gimson Shoe Machinery 
Oo. (1928), 45 R. P. C. 85. 


2641a. Plea by licencee Sued as stranger.|] The 
rule that the licences of a patent is nar eas 
from denying the validity of the novelty of 
his licencor’s anal is himited to proceedings 
in which the Jicencee 18 sued as such, & docs 
not apply in an action for infringement of 
patent by making & selling the patented 
article in a manner & to an extent in & to 
whith the licence would be no defence. 
Deft. was a leencee of a patent for the 
making & fitting of boiler joints, the licence 
being limited to the counties of Northumber- 
land, Durham, Lincoln, & part of Yorkshire, 
& entitled under the terms of the licence to 
trade under a certain registered business 
name within that limited areca. He traded 
in the patented articles & in the said business 


PART XIV. SECT. 1, SUB-SECT. 14. 


ni, Obvious equivalent.) —W hen 
an invention consists in the pro 
duction of a new result, the patentoe is 
not tied down to the particular means, 
or tho identical parta mentioned in his 
specification, In other words one 
cannot make use of the nove!) principle 
of an invention, tho carrying of which 
into offect is the real substance of the 
patentee’s invention, by substituting 
obvious equivalents for some vf the 
parts mentioned in the patentoo’s 
specifications, & thus oscape infringe- 
inent.—-CANADIAN KapIo PaTENTs, 
LTD. v. Honss HarnpwakeE Co., LTD., 


Iield > even 





with 


KLECTRIO Co., 


RDWARE, Ds 536 ill, 
535 5 
(1028) 


PART XIV. SECT. 1, SUB-SECT. 15. 


2819 il. —--.J- Pitf., owner of 
u patent of invention, known as the H. 
patent, for a radio receivi oircuit 
alleged that the ciroult used in the set 





assuming that deft.’s 
cireult contained component 
urrangements distin 
the specific circuit d 
were patentable improvements, never- 
tholesas, the H. invention being new & 
useful, the fact that it was more useful 
the subsequent improvements, 
afforded no ground for in ringing 
oliginal Invention by using it wit 
subsequent improvemcent.— WESTERN 
TD. vw. BELL, [1920] 4 
D. L. R. 943 . Ex. Cc R, 213.—CAN. 


PART XIV, SECT. 2, SUB-SECT. 1.—A. 
om, J eo 
1927 - R. 
raried (1938) 3 D.L. R. 843; 
8.C. R. 543.—CAN. 


sz. Jnapplioahiiity o. 
ior r. 38 kf 


name outside that area, whereupon pltfs., 
who were the owners of the patent, brought 
an action against him for infringement & 
passing-off. The licence was referred to in 
the pleadings for the porpee of defining the 
limited area within which it was available to 
deft. Deft. by his defence pleaded that the 
patent was invalid by reason of objections, 
particulars of which were given, & also for 
want of novelty. Pltfs. moved to strike out 
the paragraphs setting up the invalidity of 
the patent & the particulars of objections, 
on the ground that deft. as a licencee was 
estopped from denying the validity of the 
patent :-—-Held: the objection failed, as 
deft. was not sued as licencee, but as a 
stranger for infringement outside the area 
for which the licence was available.—FUEL 
Kconomy Co., Lrp. v. Murray, [1980] 2 Ch. 
93; 99 L. J. Ch. 456; 143 L. T. 242; 47 
R. P. C. 346, C. A. 


2652. Add. Annotation :—Mentd. Rondo Co. v. 
Gramophone Co. (1929), 46 R. P. C. 378. 


2664a. --— Objection of want of conformity 
between provisional & complete  specifica- 
tions.|—-Where deft. in a patent action objects 
to the validity of pltf.’s patent on the ground 
that there is a want of conformity between 
the provisional & complete specifications, it 
is not sufficient for him to state in his par- 
ticulars of objection that the invention 
described in the complete specification is not 
the same as the invention described in the 
provisional specification: he must state in 
what the difference consists.—ANGLO- 
AMERICAN BrusH EvEctTRIio LigHT CoRPN. v. 
CROMPTON (1886), 34 Ch. D. 152; 56 L. J. Ch. 
167; 56 L. T. 722; 35 W.R.125; 3T.L.R. 
186; (1884-1886), QGriffin’s Patent Cases 
34, C. A. 

2670. .1dd. .innotation :—Mentd. Re Farben- 
industrie (1. G.) A. G.’s Patents (1030), 47 
R. P. C. 280. 


2697a. ——— ———.]—-BIRTWHISTLE v. SUMNEK 
ENGINEERING Co., Lrp. (1928), 46 R. P. C. 
509 


2761. Add. Annotation :—Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Co. (1928), 
45 KR. P. 0. 163. 


2781a. ——-.]—BriTisH THoMSON-HovustTon Co., 


duwn in Order 534 of the High Ct. of 
Justice in England has not so far been 
adopted in this ct.—CaNaDIAN Ranio 
PATENTS, LTD. t. HIGEL Kapio, LTD., 
11929) Ex. C. R. 107.—CAN. 


PART XIV. mae Y ao 3.— 
» (a). 


pe & 
ing it from 
losed by H., & 


the 


2621 i. Patent irregularly oblainrd— 
the ng oe 


Untruth in ahaa vertfyi petition 
for patent.}—Fapa Rapio, Lp. v. 
CaNaDIAN GENERAL ELEcTRIC Co., 
8. C. R. 520.—CAN. 
2621 ii. ——— Absence of 

su, t of petition for re-issued 

ADA . 
GENERAL Exvecrric Co., Lrp., [1927] 
Sai L. R. 923; [1927] S. C. R. 520.— 


BLL 


CHANN ©. 
), 600. L. R 


— 


PART XIV. SECT. 2, SUB-SECT. 3.— 


’ - ndant cannot i 
English sa. Defe shag iis 


to saxo: 


prac- 

manufactured & sold By deft. was an = tice.]—Un ' the General | by TEBLO 
infringement of the said H. patent & ules & Orders of this ct., the ct. ora , FACTURING Co. . STaNDaRD  Co., 
asked that it be so declared & that ju thoreof may order such further 1927) 3 D. L. R. 863: Aad ere 
deft. bo restrained from hermanu- & tter as such ct. or . R. 88; and. pion 2D. L. RB. 186; 
facturing & using the said ciroult:— judge may sce fit. The practioe laid [1928]5.C. R. 579. ° 
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Lrp. v. Henry (P.) & Co., Lrv. (1928), 45 
R. P. GC. 218, C. A. 


2824. Add.- Annotation :—Mentd. Rose St. 
Foundry & Engineering Co. v. India Rubber 


Gutta Percha & Telegraph Works Co. (1929). 
46 R. P. C. 294. . 
2848a. ——— ——.]—Marsnatt & Tae Lace WER 
Sprine Co., . v. THE CROWN BEDDING 
Co., Lrp. (1929), 46 R. P. ©. 267. 
2906, Add. Annotation :—Refd. Jonesco v. Beard. 


{1930} A. C. 298. 





2944. Add. Annotation :—Generally, Refd. Sharp 
& Dohme Inc. v. Boots Pure Drug Oo. (1928), 
45 R. P. C. 158. 

2963. Add. Annotation :—Refd. Sharp & Dohme 
Inc. v. Boots Pure Drug Co. (1928), 45 
R. P. ©. 153. 

2067. Add. Annotation :—Refd. Re (Chemische 
Fabrik auf Actien (Vorm E. Schering) Patent 
(1928), 45 R. P. C. 403. 

2976. Add. Annotation :—Consd. Fuel Economy 
Co. v. Murray, [1930] 2 Ch. 93. 

After this case add :— 
~_+Compare FURL 
Murray, No. 2641a, ante. 
3081a. ——— To date of amendment of specifica- 
tion.] —BritIsH UNITED SHOE MACHINERY 
Co., Lrp. v. Gimson SHOB MACHINERY C'O., 
Lrp. (No. 2) (1928), 46 R. P. C. 137. 

3081b. — On proof of valid claim Validity of 
other claims not proved.|—BENJAMIN ELEc- 
TrRIc, Lrp. v. GARNET, WHITELEY & Co. 
(1930), 47 R. P. C. 44; 169 L. T. Jo. 7; 
{1929] W. N. 293. 


8092. Add. Annotation : —Mentd. Parkes Samuel 
& Co. v. Cocker Bros. (1929), 46 R. P. C. 241. 


8098. Add. Annotation :-—Consd. Mellor v. Beard- 
more (1927), 44 R. P. C. 175. 


3098. Add. Annotations: Mentd. Boyce v. Morris 
Motors (1927), 44 RK. PP. C. 105; Parkes 
Samuel & Co. v. Cocker Bros. (1929), 46 
R. P. C. 241. 

3108a. Refusal to grant certificate that validity 

in question—_Whether appeal lies to Court of 
Appeal.]—-No appeal lies to the Ct. of Appeal 
under Jud. Act, 1873 (c. 66), 8. 10, against 
the decision of a ct. or & judge in an action 
for infringement of a patent granting a 
certificate under Patents, Designs & Trade 
Marks Act, 1883 (c. 57), s. 31, that the 
validity of the patent came in question.— 
HastaM Founpry & ENGINEERING Co., 
Lrp. v. Haut (1888), 20 Q@. B. D. 491; 57 
L. J. Q. B. 352; 59 L. T. 102 ; 36 W. R. 407 ; 
4T. L. R. 350; 6 KR. P. C. 144, C. A. 
nnotation : -Reid. Acetylene illuminating Co. ». United 

Alkali Co, (1902, 1 Ch. 491. 

3120a. --—- —.]~—In an action for infringe- 

ment, the ct. held defts. had nut infringed, & 

the action was dismissed with costs. <A cer- 
tificate, that the validity of the patent had ) 


eee ee eee 


Economy (Co. t. 





4 





~~ 


— ae 


PART XIV. SECT. 2, SUB-SECT. 9.- -C. | 
-}—Davis | 


Was 20 





i— —— 


Supreme Ct., & 


3137a. 


bt to adduce havi: 
coverable for the hearing 
no _ xapecial 
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come into question, was granted.—TROALE- 
MIT, LYD..v. WAKEFIELD (0. 0.) & Co., Lrp. 
(1927), 44 R. P. C. 471. 


$120b. -- - — —.]—In an action for infringement, . 


the ct. held defts. had not infringed, & the 
action failed. <A certificate of particulars of 
objections was granted to defts., & a cer- 
tificate of validity to pltfs.—-TrcaLEmir, LTp, 
v. Ewarts, Irp. (1927), 44 R. P. O. 488. 


-—- —---.) -ENTICKNAP HE, G. & ENTI0R- 
NAP CONCRETE MACHINES, Lrp. v. Humpys, 
Ltn. (1929), 46 R. P. C, 351. 


$150. Add. Annotation :—Refd. Sharp & Dohme 


Inc. vt. Boots Pure Drug Co. (1928), 46 
R. P. ©. 183. 
3152a. —-— Sale of patented articles below price 


fixed by licence —Plaintiff! awarded costs.)— 
COLUMBIA PHONOGRAPH Co., GENERAL vv. 
Reeent Frerinas Co, (1913), 830 R. P.O, 484. 

3165a. «| Laster Bros. ov. THORP, 
Mepury & Co., No. 23858a, ante. 

8174. Add. Annotations :~-Refd. British Thomson- 
Houston Co. v. Metrupolitan-Vickers Elec- 
trical Co. (1928), 45 RK. BP. C. 13; Pope 
Appliance Corpn. v. Spanish River Pulp & 
Paper Mills, [1029] A. C. 209. 

3177. Add. Annotation : —Generally, Refd. Sharp 
& Dohme Inc. 1. Boots Pure Drug Co. (1928), 
45 1. PLC. 153. 

3184. Add. Annotation: -Mentd. Rose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
48 RP. C. 204, 

3185. Add. Annotation: Refd. Mellor v. Beard- 
more (1927), 44 R. P. C. 176. 

3200. Add. Annotation :-—Refd. White v. Todd Oil 
Burners (1920), 46 R. P.O. 276. 

$212a. - - Plaintiff falling on Issue of infringe- 
ment.} —TECALEMI’Y, Lip. v. Ewanrts, LYp., 
No. 3120b, ante. 

3232. Add. Annolation: -Mentd. Rondo Co. 
Gramophone Co. (19289), 46 R. P. C. 378. 


3261. Add. Annotation; Mentd. Kose Street 
Foundry & Engineering Co. v. India Rubber 
Gutta Percha & Telegraph Works Co. (1929), 
10h. P. GC. 204. 

3283. Add. Annotations: Refd. Mellor v. Beard- 
more (1027), 44 KR. P. C.175; Sharp & Dohme 
Inc. v, Boots Pure Drug Co. (1028), 45 R. P. CO. 
158; de Simon-Carvos & Robinson's Patent 
(1928), 46 R. P. C. 407. 

8801. Add. Annotalhion: Folld. Société Anonyme 
Servo-FKrein Dewandre », Citroen Cars, Ltd. 
(1929), 47 R. P.C. 221, 

3801a. -) An application on behalf 
of the resps. for an order that the expenses 
of the attendance of two experts during the 
hearing of the appeal should be allowed on 
taxation refused. --Sovrtrt ANONYME SERVO- 
FREIN DEWANDRE v. CITROEN Cans, Lp. 
(1929), 47 RP. ©. 221, C. A. 


_ ~~ 


v. 


teen dia- ' N.Z. L. Tt. 308. 
xefore the | 
grounds 


N.Z. 
8UB-SECT. 10.—- 


Rayt Patents Co. v. GATHELS PART XIV. SECT. 2 
BoC), (19271 4 D. L. R. 95; (1927) ae aie oar heap ior ihe Kranting D. (a). 
2 W. W. R. 753.—CAN. 1 Oo a n, the motion shou a ; 
eed i Pe eee OEE caniC Cueae aimee troik (toe: datages for intriagecient of 
PART XIV. SECT. 2,8 ECT. 9.—D. | the evidence ot havin been adduced patent will lie, although the patent has 
} 


sb. Evidence discoverable at time of 
trial.}--Hedd: the evidence which it | MILKING MacCBINE 


at the hearing.-~ Knap v. F 


expired.—JENYNsS v. JENYNS, [19397] 


ARMERS 
Co., Lrp., [1928] 8, HK. Q. 313.—AUB. 
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Cases 3312a~—3448. Ewoiish aND Emeree Dicest SurPiEMENT. 


Part XV.—Legal Proceedings. 


of proceedings—Pending deter- 
(aL aotion between other parties. ]— 
a Co., . v. Soucw 
. 402, 0. A 


mination o 
MULTIPLY 
(1929), 46 R. P. C 


8848a. ——- Question of fact—Threat may be 
implied from words used.]—-LONA ADVERTIS- 


Oey Lrp. v. Burxnam & Oo. (1028), 45 
8851a. ——— In respect of registered design. ]— 
ae v. BILLIG HOBO), 47 BR. P. C. 


— ——,|-— 


58a. o Propucrs Co., Lip. v. 
Sar (1929), 46 R. P. O. 451. 


Part XVI.—International and Colonial Arrangements. 


$432, Fa Annotation :-—Generally, Refd. S 
& Dohme Inc. v. Boots Pure Drug Oo. (192 , 
45 R. P. O. 158. 


3434. Add. Annotations :—As to (1) Distd. R. 
Minister of Health, Er p. Yaffe, [1980] 2 K.B 


98. Ae to (2) Refd. Musical Performers’ 
Protection Assocn., Ltd. v. British Inter- 
national Pictures, Lid. (1980), 46 T. L. R. 485. 
Generally, Refd. Tattersall v. Sladen, eas) 
en 318; A.-G. v. Sharp (1980), 99 L. J 


Part XVIl.—Patent Agents. 


3442a. ——— Inference from correspondence. ]-— 
THOMPSON v. BrtrrinamR (No. 2) (1928), 
46 R. P. C. 189. 
PART XVI. WIRELESS TELEGRAPH 
$426 1. Z'o whom patent granted vole Ss. 
foreign inventor oe orne right of a foreign 
inventor, who a genni for pro- 
tection in his o to a apply ae. App leat 
under Patente ‘aot, 1 rare ty 9, 6. 121, Priorition | }—Under 


fora parent for his invention in priorit: 
ve a er og ara is purely personal, 
a act ave been exerc 
their own namos 


in role for patents 
te Patonta Aot, 1021.  MARCONT'S id 


Lrp 
Davip Jonzs, LTD. he we "98 3: R. 
W. 358: ie 8 . WN. 


oa Revad., (1924) 4 D. L. R. 484. 
ton tn several cou 
Convention, where inventors have filed 
ppplcatiogs for patents for invention 
in the United States, & subsequently 


same thing, they a entitled to have 


8448. Add. Annotation :—Refd. Maclean 
Workers’ Union, {1929] 1 Ch. 602. 


the poorly of invention Sarees id. 
b date of the fling ¥o their 
epelcetlons in the United States.—- 

TrRE & RUBBER Co. v. 
RUBBER roe EPCS ATORIES aCO., 


11929) Ex. C, Rt. 63.—€ 


mtrie. 
the International 
PART XVII. 


sa” NEILL 


sf, ration 
sore re Irish Free ah 3 


or the 
v. BRADLEY, {1929] I. ae 


n Canada 
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Vol, XXXVII.—Onses 1—178, 


PAWNS AND PLEDGES. 


Part 1.—In General; 
1. Add. Annotation :-—Mentd. Halliwell v. Venables (1930), 99 L. J. K. B. 353. 


Part 11.—Pawns at Common Law. 


30, Add. Annotations :—Refd. Albemarle Supply 
Co. v. Hind (1927), 48 T. L. R. 652; Re ublics 
de Guatemala v. Nunez, (1927] 1 K. B. 669. 


188. Add. Annotation :—Consd. Weld v. Petre 
(1928), 97 L. J. Ch. 399. 


146. Add. Annotation :—Refd. Lowther v. Harris, 
(1927] 1 K. B. 398. 


188. Add. Annotation :—Consd. Lake v. Simmons, 
{1927} A. OC. 487. 


171. Add. Annotation :—Refd. Lowther v. Harris, 
{1927] 1 K. B. 3938. 


178a. Revesting of property in stolen goods - Sale 
of Goods Act, 1893 (c. 71), 8. 24--Who may 
sue—Owner from whom goods actually 
stolen. ]—Pltfs. were wholesale dealers. They 
had as clients the S. 8. Co., who introduced a 
customer, a Captain Le M. ape le M. 
was accompanied by a fmend, M. Captain 
Le M. purchased a ring, which he was allowed 
to take away, & which was immediately 
era by M. with defts. A few days later 
.. purporting to act on behalf of Captain | 


Le M., took away a diamond bracelet, which 
he dis of in the same way to defta. : 
Both the mng & bracelet were invoiced to 
the 8.8. Co. M. was convicted & sentenced 
for larceny by a trick, but the ct. refused 
restitution of the property. Pltfs. had been 
paid the price of the ring by the S. 8. Co. as 
invoiced to them, & now sought to recover 
the bracolet from defta. :—~Held: pltfs. had 
no title in law to mamtain the action. A 
fundamental point fatal to pltfs.’ claim was 
that the words “owner of tho goods” in 
Sale of Goods Act, 1898 (c. 71), 8. 24 (1), 
meant the owner of the goods from whom 
they were actually stadlen, & not some 
previous owner from whom the title had 
been derived. In tho present case the sale 
was to the SS. Co., & the property in the 
goods had passed to them & from them to 
Japtain Ja M., by whose authority it had 
been pledged. -BULLER & Co., Erp. 2. 
Brooks, T. J., larp, (1930), 142 LL. T. 676; 
(OT. T. 1. 23838; Tf Sol. Jo. 130; 85 Com, 
Clas, 205. 


Part II1.—Pawns under Pawnbrokers Acts. 
178. Add. Annotation :—Refd. Foster v. Driscoll, sapeeey v. Attfleld, Lindsay v. Driscoll, 


{1929] 1 K. B 


47 


PART Il. SECT. 1, SUB-SECT. 2.—A. to be both the Instrumont & the right, oe ‘Tannor, ote 3°. LL. KR. L573 


ees, ee not the bare instrument without tho 1928) 2 W 
Oh. 1 Te tie cnn OF One te re without the | $5. JOAN. 
3K. OF CANADA 


of an instrument creating orevidoncing right nor the mero 


aright the thing pledged must be taken instrument. ~Rovan 


1109 


° k. 190 ’ 34 Alta, L. R. 


Cases 7—282. 


68. 


69. 


ENGLISH AND EMprre Digest SUPPLEMENT. 


PEERAGES AND DIGNITIES. 


Part |.—Peerage. 


Add. Annotation :—Mentd. James v. British 
General Insce., [1927] 2 K. B. 311. 

Add. Annotations :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
Farnworth v. Manchester City Corpn., [1929] 
1 K. B. 633. 

Add. Annotations :—Refd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. Mentd. 
Huntoon Co. v. Kolynos (Incorporated), 
[1930] 1 Ch. 528. 

-]—Deft. having voted at the 
election of Scotch peers :—Held: as a Scotch 
peer, entitled to be discharged from arrest, 
although his vote had been protested against, 
his claim to the title disputed, & never 





ed 





1200 


recognised by the House of Lords or at ct.— 
Diesy v. STIRLING (LORD) (1831), 8 Bing. 
55; 1 Dowl. 248; 1 Moo. & S. 116; 181 
E. R. 821; sub nom. Diasy v. ALEXANDER, 
1L. J. 0. P. 42. 


Annotation :—Refd.Smart v. Johnstone (1837), Murp. & H. 


268. Add. 


Annotations :—Generally, Mentd. 
Buerger v. New York Life Assce. (1927), 96 
L. J. K. B. 980; R. v. Moscovitch 1927), 188 
L. T. 188; The Croxteth Hall, The Celtic, 
{1930} P. 197. 


282. Add. Annotation :—Mentd. Performing Right 


Borer: Ltd. v. Bray U. D. C., [1980] A. O. 


Vol, XXXVII.— Cases 2-372. 


PERPETUITIES. 
Part |.—The Rule Against Perpetuities. 








2. aoe pecans is iosare ie ue » Public | 67. aon anneiaions 2--As — (4) one Re vie, 
v. Villar, 1 ic tee «. Villar, {1928] Ch. 471. 

19a, ——]—Oumewrt v. Freupne (1848), 12 Generally, Reta. I Villar, Public Trustee v. 
L. T 0 illar i I. R. 18. 

29. Add. Annotations :—Refd. I. R. Comrs. rv. | 70. Add. Annotation : —As to (1) Consd. Athey v. 
Bone (1927), 13 Tax Cas. 20. Mentd. Ie | Pickerings (1926), 06 L. J. K. B. 250. 
Newman, Slater ¢. Newman, {1980} 2 Ch. 409. | 118. .{dd. Annofation :- Mentd. Khoo Hooi Leong 

53. Add. Citation :—sub nom. ALFORD’s CASK, t. Khoo Chong Yeok, [1980] A. C. 316. 

O. Bridg. 584, L. ©. 119. an eae Khoo Hooi Leong 
Add. Annotations :—Refd. Howard v. Norfolk r. Khoo Chong Yeok, [10380] A. C. 346, 
(Duke) (1681), 3 Cas. in Ch. 14; Goodtitle | 138. Add. Annotation : --Refd. Re Cockerill, Mac- 
d. Gurnall v. Wood (1740), Willes, 211; kaness v. Percival, [1029] 2 Ch. 131. 
Thellusson v. Woodford (1798), 4 Ves. 227. 166a. - -.) -OAKES v. CHALFONT (1674), Poll. 

54. Add. Annotation :—Refd. Re Villar, Public 38; 86 KE. R. 6043; sub nom. CHALFONT v. 
Trustee v. Villar, [1928] Ch. 471. Oakes, 1 Cas. in Ch. 239. 

56. Add. Annotation :—As to (2) Refd. Ite Villar, | Annotation. Refd. Smith v. Clever (1688), 2 Vern. 50. 
Public Trustee v. Villar, [1928] Ch. 471. 175. Add. Annotation :—Refd. Re Nile, Public 

58. ate: ae oP dog cla Bree a (1788), | Trustee v. Villar, [1929] 1 Ch. 24 

erm Rep. 241 ; ro. (. C. $41, L. 6 
Add. Annotation : = Reld. Ito Villar, Public |" Aogy eee crohns Vila, Panlle 
aeuenee uy Sinery eee) ae atk 274. Add. Annotation : - Mentd. Johnson v. Clarke 

64. Add. Annotation : —Refd. Ie Lanyon, Janyon [1028] Ch. 847. : 
v. Lanyon, [1927] 2 Ch. 264, . __ | 275. Add. Annotation ; | Mentd. Manchester Corpn. 

66. se eae ioe On Oia Public y, Audenshaye ULC. & Denton U. G., [1928] 

6 > . oe. i 1 « 

66a. —-— -—- Survivor of Queen Victorla’s | 276, Add. Annotationa: Mentd. Hardie & Lane 
descendants living.J——-By his will dated v. Chiltern, [128] 1 K. B. 663; Cotter x. 
of eb. 2. 1026, Pec eget eyo pare National Union of Seamen, [1029] 2 Ch. 58. 
1926, gave his ‘property to his trustees upun 277. Add. Annotation :—Refd. Re Giwyon, Public 
certain trusts as to income & capital for Is Trustee v. A.-G. (1029), 46 T. L. R. 96. 
Ewell knoen comme Rise Lae oe | 289. Ae atta ans : area. gee os lloyds 

c 8 oO Tie ank, Ltd. eo Barclays Banh, LUd., : y 
up in such ao way that the capital was not to | Ch. 683. Mentd. Cotthiffe v. ibdelaton, O30] 
aay until the expiration of ‘‘ the period 2A. BL 374. 
ending at the expiration of twenty years anes , 
from the day of the death of the last survivor ons. aa Aras ee ch a eee John- 
of all the lineal descendants of Ier Late ’ Sones 
Majesty Queen Victoria who shall be living | 295. Add. Annotation: Refd. I. R. Comrs. v. 
at the time of my death’: Held: though | Bone (1927), 13 Tax Cas. 20. 
the existing lives selected were very numerous ; 302. Add. Annotations: ~Mentd. Re Davies, 
& it would be extremely difficult & expensive | Thomas v. Thomas-Davies, [1928] Oh. 24; 
a ia ape dF einige Aarne — | Re Robinson, Lamb v. Robinson, [10460] 2 Ch. 
’ Os 
racticable or beyond the scope of the 
pies legal testimony probabl: ly then 346. Add, s rtacpanueia te ae re Consd. fe 
available as to avoid the trust ab initio for Payne, Taylor v. Payne, (1927)2 Ch. 1. Refd. 
uncertainty or erpetuity, & the trust Re Monk, Giffen v. Wedd, {1927} 2 Ch. ron 
was valid —ite VILLAR, PUBLIC TRUSTEE v. Re Marshall, Graham v. Marshall, (1928] Ch 
VILLAR, [1920] 1 Ch. 243; 98 L. J. Ch. 223 ; 661. 
140 L. T. 90; 45 T. L. BR. 13; 72 Sol. Jo. Add. Annotation: —As to (1) Refd. Ke 


PART 1. SECT. 2, SUB-BECT. 3.-—B. 
191 1. Discretionary trust—For main- ' 


761, C, A. 


—— en eee ete es enn oe - — 


| 372. 


——— 


allotted, aa the co. failed to gu ubead for 
ise » the revert} 
ey t vendor was he 


of sald rights | 
d not to he 


Lanyon, Lanyon v. Lanyon, {1927} 2 Ch. 208. 


-4 ee ee ee me eee — 


11929] 1 b. L. WK. 4725 1 We. W. Wh 


263; 24 Alta. L. KR. 10.- CAN 


enance.)— Re ANTROBUBS, HENDERSUN 
o. SHAW & MORTON, (1928) N. ZL. H.  fubsect to her returning the repress | PART 1, SECT. 2, SUB-SECT. 4.-—D. 
epee , chased the iuete” of the, om, ature | 900 sano ate 
referre was t ee ¢ I v. D 
PART I. SECT. 2, SUB-SECT. 4.—-A. | interost und er said “agroe ment ‘sued | Baners1 (1924), I. L. it. “3d Cale, 437, - 
197 i. Contract giving itable ; the vendor for specific performance & IND. 
tntercat——Land.}—Where an agreement | contended that the condition that if | 
ote the sale to a co. of the oll & gas the co. failed to go ahead the oi] rights PART I. SECT. 3, SUB-BECT. 1. 
hts under a parcel of land in ae should revert en tbe vendeur was void 2 
al eration of a certain number of nee the rule against perpetuitics -» 290 i. (/eneral rule - No remoteness 
shares in the oo. provided that, ue she app lied in London & 8. W. foe Co. after sae al a eee Harare 
oo. should cease ow business f ‘omm, No. 197 mn rel: e rule ‘aid (1913), 25 Ww. 
specified | period rights should a | a not apply under the ican tanies | 1188, 13D, L, Et. 169; ‘93 Man. L 
revert to onion: & the shares were EDERAL Os, Lp. v. HOWLAND, 591.~ CAN. 
3.8. 1201 76 


Cases 307—652a. Ena@uisH AND Emprre Dicust SUPPLEMENT. 


397. Add. Annotations :—Apld. Re Marshall, Gra- remoteness.—Re ATKINSON, ATKINSON v. 
ham v. Marshall, [1928] Ch. 661. Refd. Re ATKEINGON, [1916] 1 Ch. 91; 85 L. J. Ch. 159 ; 
Monk, Giffen v. Wedd, [1927] 2 Oh. 197; 114 L. T. 44; 60 Sol. Jo. 190. 

Re Payne, Taylor v. Payne, [1927] 2 Oh. 1. | 408. Add. Annotation :—Generally, Mentd. Ke 

402a. First person becoming adult tenant in tall Chardon, Johnston v. Davies, [1928] Oh. 464. 
in possession.]—Testator gave his real & | 408s, Interest in personalty analagous to determin- 
personal estate to trustees as to the personal able fee—Gift to cemetery so long as graves 
estate upon trusts for conversion & invest- maintained.|—- Testator gave £200 to his 
ment & upon trust to pay the income thereof trustees on trust to invest it, & to pay the 
to the person, if any, who under the trusts income thereof to a cemetery co. “ d such 
or limitations thereinafter contained should period as they shall continue to maintain 
for the time being be tenant for life of or & keep” two specified graves “in the 
otherwise entitled to the possession or receipt cemetery in good order & condition with 
of the rents & profits of his real estate until flowers & plante thereon, as same have 
such real estate should become vested in hitherto been kept by me,” & he declared 
some person who should become adult that, if the graves should not be kept in such 
tenant in tail thereof in possession, & from order & condition, his trustees should pay 
& after the happening of such last-mentioned & apply the income in manner therein 
event then as to both capital & income upon mentioned :—Held : the gift did not infringe 
trust for such last-mentioned person the rule against perpetuities—Re CHARDON, 
absolutely ; & as to his real estate upon trust JOHNSTON v. Davies, [1928] Ch. 464; 97 
for his brotber during his life, & from & after L. J. Ch. 289; 139 L. T. 261: 
his death upon trust for the firat & every | 499 4gq. Annotation :—Refd. A.-G. v. Farrell 
other an of his fine cen aed cneee ey . (1930), 09 L. J. K. B. 605. 
in remainder one after another accor : é : 

: ; javitian 4 : ame 458. Add. Annotation :—Refd. Re Villar, Public 
their respective seniorities in tail general : Trustee v. Villar, [1928] Ch. 471. 


Held; the trust of the personal estate in : j : 
favour of the person who should become adult | 466. Add. Annotation :-Expld. Re Silva, Silva v. 


tenant in tail in possession could not be Silva, [1929] 2 Ch. 198. 
construed as applying to a tenant in tail | 545. Add. Annotation :—Consd. Re Payne, Taylor 
by purchase only, & was therefore void for v. Payne, [1927] 2 Ch. l. 


Part I1.—The Rule Prohibiting Limitations to Issue of 


Unborn Persons. 
576. Add. Annotation :—Refd. Re Villar, Public Trustee v. Villar, [1928] Oh, 471. 


Part I11.—Restriction of Accumulation, 








610. Add. Annotation :—As to (3) Apld. Re Villar, Yemporary orders for maintenance were 
Public Trustee v. Villar, [1929] 1 Ch. 243. made: ba gas ei ei hes ere 
646. Add. Annotation :—As to (1) Refd. Athey v. an Hvis ae cculitled Ga co dntenan ce 
Pickerings (1026), 06 L. J. K. B. 260. then living were entitled to maintenance 
under Conveyancing Act, 1881 (c. 41), s. 43 (1) 
652a. Commencement during twenty-one but that notwithstanding sect. 43 (2) any 
years from testator’s death.]—T'estator, who income not so applied passed as on an 
died in 1893, gave his net residue, subject intestacy. On July 20, 1927, the elder child 
to certain life annuities which did not exhaust attained twenty-one, & her contingent 
the income, in trust for a bachelor’s children moiety vested in possession. The question 
who should attain twenty-one with a gift having arisen whether, having regard to 
over in default. On Mar. 11, 1896, the surplus Law of Property Act, 1925 (c. 20), s. 165, 
income was ordered to be accumulated for the order of Nov. 12, 1914, ought still to be 
twenty-one years from testator’s death, acted on with regard to the younger child’s 
i.¢,, until Nov. 6, 1914, or until the bachelor’s contingent moiety :—Heid : ty the effect of 
revious death without leaving issue. sect. 165 was that the years of minority 
this twenty-one years’ period the accumulation, which commenced during the 
bach married & died ne three twenty-one years’ period, were not to be 
children, two of whom were living. reckoned in ascertaining that period, & 

PART I. SECT. 4, SUB-SECT. 6.—B. PART Hil. SECT. 3, SUB-SKCT. 1. Peep during which the aceum 
D oan, under above pe be Serfaty 

the lifetime of the 


466 i. see engine ees St 613 ti. -———— ————_ —___.,} —- When continued apentor. 
Date o. GanteE (1084) 90 a direction to, scoumulste, containe ga | Union 1039} 8G. (Ok of Beas) 
NS. W. 1. AUB. : in cho Iifotiine Of the memset Bee ents | 14 aCOr : 
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the income of the ynger child’sa contingent 
moiety must in the place be applied for 
her maintenance under Conveyancing Act, 
1881 (ce. 41), s. 48 (1), & the balance could be 
validly accumulated under sect. 43 (2); 
(2) quite apart from sect. 165, the moment 
the elder child attained a vested interest 
as a member of the contingent class, there 
could be no question of intestacy as to any 
part of the capital or income.—Re MABER, 


Vol. EXXVII.—Perpetuities. Cases 652a-—725. 


Warp v. Marner, [1928] Ch. 88; 97 L. J. Ch. 
101; 188 L. T. $18. 

679. Add. Annotation :-—-As to (2) Consd. Ke 
Chartres, Farman v. Barrett, [1927] 1 Oh. 466. 

721. Add. Annotation :—Apld. Re Knapp, Spreckley 
v. A.-G., [1929] 1 Ch. 841. 

724. Add. Annotatwn :—As to (1) Refd. Re Tong, 
Hilton rv. Bradbury, {1980} 2 Ch. 400. 

725. Add. Annotation :—Aa to (1) Refd. Re Tong, 
hilton v. Bradbury, [1930] 2 Oh. 400. 
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Cases 9—121a. 


ENGLISH AND EMPIRE DicEst SUPPLEMENT. 


PERSONAL PROPERTY. 


Part |.—Definitions and Enumeration. 
9. Add. Annotation :--Refd. Re Mason (1928), 97 L. J. Oh. 321. 


Part I1.—-Ownership. 


94, For ‘‘—Mutual wills by husband & wife— 
Agreement not to revoke’’ read ‘‘ ——— 
Mutual wills—-By husband & wife—Agree- 


ment not to revoke.’’ 





94a. ——- -|— Leasehold propery was given 
to two sisters as joint tenants, & they 
mutually agreed to bequeath it in trust for 


each other for life, & for their nieces after 
the death of the survivor:—Held: the 
agreement between the sisters, carried out by 
the making of mutual wills, severed the joint 
tenancy.—Re Wr-rorp’s EstTarr, TAYLOR 
v. TAYLOR (1879), 11 Ch. D. 267; 48 L. J. Ch. 
243; 27 W. R. 455. 


Annotation :—Retd. In the Estate of Heys, Walker v. Gaskill, 
[1914] P, 192. 


Part IV.——Alienation. 


114. Add. Annotation :—-Refd. Republica de 
Guatemala v. Nunez, [1927] 1 K. B,. 669. 


121a. Contract for exchange by infant—Void.] - 
A contract for the exchange of chattels entered 
into by an infant is a contract for goods 


supplied, &, if not for necessaries, is absolutely 
void under Infants Relief Act, 1874 (c. 62), 
8s. 1.—PEARCE v. BRAIN, [1929] 2 K. B. 310; 
98 L. J. K. B. 559; 141 L. T. 264; 45 
T. L. R. 601; 73 Sol. Jo. 402; 93 J. P. Jo. 
380, D. C. 


PART III. SECT. 3. 


Eatent of right.) - 
The cts. cannot sufier a man to take 
for himsolf that which he cannot 
olitain by way of an action. Tho right 
of recaption dues not exist unless there 
js a right to the possession of the 
property, & a right to possession 
moans, for this purpose, one that is 
specifically enforceable by judicial 
proceedings, 1f, therefore, the claimant 
cannot by way of judicial proceedings 
obtuin specific restitution of the 





ii, -—- 


property, he cannot recover it by 
recaption cither. Even when the 
retention of another’s property is un- 
justifiable, the owner is not. entiticd 
to seriously injure the wrongdoer in 
attempting to recover {t.—-PMILLIPs v. 
MURRAY (Sask), 11929) 3 Dp. L. R 
770; 2 W. W. KR. 314.—CAN. 


PART II. SECT. 4, SUB-SECT. 1.—B. 


ri. Murder of one joint tenant 
by the other—Whether right of survivor- 
ship operates.]—Re  BARROWCLIFF, 
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ELDER'S TRUSTEE & EXECUTOR Co., 
ee KENNY, [1927] 8. A. S. R. 147. 


PART INI. SECT. 4, SUB-SECT. 2. 

sd. How arising—Joint purchase of 
shares.}—Held: even if the shares 
were purchased out of money con- 
tributed in equal amounts, & Though 
transferred into the joint names of 
the purchasers, the shares were held 
by them in equity as tenants in com- 
mon.—O’CONNELL v. HARRISON, [1927] 
J. R. 330.— IR. 


Vol. XXXVII.—Cases 4—142. 


POLICE. 


Part 1!.—Police Forces. 


4 Add. Citation :—1 B. R. A. 500. { 75. Add. Annotation: Tonsd. Fisher rv. Oldham 
Corpn., [1930] 2 KK. B. 304. 

24. Add. Annotation :--Expld. & Distd. Kisher , 76. -1dd. Annotation :-—Distd. Fisher v. Oldham 
«. Oldham Corpn., (1930) 2 K. B. 364. | Corpn., [1980] 2 K. B. 364. 


Part 1V.—Duties, Powers, and Privileges of Constables. 


82. Add. Annotation :—Refd. Fisher vr. Oldham , 92. Add. Annotation :—Refd. Vanderpant  v. 
Corpn., [1930] 2 K. B. 361. | Mayfair Hotel Co. (1929), 27 L. (. R. 752. 


Part V.—Legal Proceedings by and against Police. 


97. Add. Annotation :—Consd. Sheffleld Corpn., Sect. 2. - PROCEEDINGS AGAINST POLICE 
v. Kitson, [1920] 2 K. B. 322. (Vol. XXXVI, p. 189). 


| 
100. Add. Annolation :—Refd. R. v. Ely JJ., hax p. , Civil proceedings -Acceptance of bribes.| ~ 
Mann (1928), 45 T. L. R, 92. { See AGENCY, p. 57, No. 1608h, ante. 


Part VIl.—Superannuation and Other Allowances. 


186. Add Annotation:—Apld. Piper v. St. Mary- Effect of bankruptcy.| See Re ClanRrerr, 
lebone Licensing JJ., [1928] 2 K. B. 221 BANKRUPTCY, No. 62960. 
Compensation for loss of office.) --See Pun- 
142. After this case add :-— Lic AUTHORITIES, p. 1071, No. 1018a, post. 
- —— es ’ aa. Policcman  Meroningof  lailiwuy | PART VII. 
PART I. Act (Ddom.), a. 351.) Re oe. CANADIAN 132 1. Computation of pension 


at. -- Power of Commissioner of | Paciric RY.CO.& CANADIAN NATIONAL | Hyased on annual pay What included 

‘olice.}— POWER v. BR. (1989) N. Z| RY. [22x] 2 D1. i. BBO jipes) therein Allowance for apertal i’ “" * 

L. R. 267. ~N.Z. (OW. W. BTKS od CRO. 2825 24 Mariner. HR. (1988), 0 CLL, Tt. ee ; 

Alta. 1. Tt. 101. - CAN. 1928) V. LR. 38; f128) Argun 
be ht. 17. AUS. 
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Cases 24a-—38a. 


ENnaLisH AND Empree Dicrest SuPPLEMENT. 


POOR LAW. 


Part 1.—Poor Law Authorities. 


Srcr. 4.—OVERSEERS (Vol. XXXVII., p. 204). 
24a. Overseer becoming transferred officer—Re- 


moval—Powers of rating authority.]—By 
Local Government Act, 1894 (c. 73), 8. 5 (1), 
the power of appointing & revoking the 
appointment of an assistant overseer for any 
rural parish having a parish council is trans- 
ferred to & vested in the parish council.— 
An assistant overseer so appointed by a 

arish council which was subsequently 

ansformed into an urban district council, 
became a ‘‘ transferred officer ’’ under the 
Rating & Valuation Act, 1925 (c. 90). He 
was summarily dismissed by the urban dis- 
trict council as the rating authority :— 
Held: the council could dismiss the officer 
without notice or cause, & without affording 
him a hearing, provided that in so dismissing 
him they did not act dishonestly, corruptly, or 
in bad faith—Brown v. DAGENHAM URBAN 
Oounci,, {1929} 1 K. B. 737; 98 L. J. K. B. 
5665; 140 L. T. 615; 93 J. P. 147; 465 
a R. 284; 78 Sol. Jo. 144; 27L.G. BR. 


A unmtion :—Distd, Field v. Poplar Oorpn., [1929] 1 K. B. 
81. Add. Citations :-—96 L. J, K. B. 741; 


137 
L. T. 558; 26 L. G. R. 267. 


34a. Abolition—Local Government Act, 1929 (c.17), 


s. 1—-Transfer of ‘‘ parish property ’’—-What 
included. }—Pltfs., the City of London Corpn., 
claimed a declaration that a certain capital 
fund invested in 5 per cent. War Loan Stock 
in the hands of the City of London Guardians, 
being the balance of the proceeds of the sale 
vy defts. of a poor law institution as the 
di. Institution, was ‘ parish property ” 
within Local Government Act, 1929 (c. 17), 
s. 116, & that it was ‘‘ property with respect 
to which special provision is made ”’ within 
aect. 118 of the 1929 Act, & would on Apr. I, 
1980, by virtue of sect. 115 of the 1929 Act, 
be transferred to & vest in pltfs. & not in the 
London oy Council. By sect. 1 of 1929 
Act, the functions of the City of Jiondon 
Guardians were transterred to the Tondon 
County Council on Apr. J, 1930, on which 
dato the Guardians were abolished. Sect. 
118 of the 1929 Act transferred to the London 
County Council all property & liabilities of 
the City of London Guardians, except those 
for which special provision was made in the 
Act. The only special provision which was 
suggested to apply was that contained in 
sect. 115. By sect. 115, sub-sect. 1, of all 
parish property on the appointed day, 
namely, Apr. 1, 1930, vested in a buard of 
guardians was to be transferred to the appro- 

riate council, in this case the Common 

ouncil of the City of London. The H. 
Institution & Infirmary was acquired by the 
City of London Guardians in 1871 for the 
purposes of their functions in the relief of 
the poor. By an order dated Apr. 6, 1921, 
the Minister of Health, the successor of the 
Local Government Board, sanctioned the 
sale by the City of London Guardians by the 


88a. 
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H. Institution, &, by a further order, directed 
that the net proceeds of the sale should be 
invested in & per cent. War Loan Stock, & 
that the Guardians should stand possessed 
of the securities so purchased on trust to 
receive & pay into the common fund of the 
Union the interest accruing therefrom :—- 
Held: (1) the property in the capital fund 
in question & the interest thereon was not 
‘‘ parish property ” within 1929 Act, s. 115; 
(2) it was not transferred by that Act to the 
representative of the City of London ; (8) the 
property in the fund was transferred to & 
vested in the London County Council for the 
benefit of the whole area administered by the 
London County Council; & (4) it was not 
subject to any condition that the income of 
the fund should be credited to the City 
Corpn. in computing the amount of the 
contributions due from the City Corpn. to 
the County fund.—-LONDON (Oiry) CoRPN. 
v. LONDON CounTy Councin (1930), 99 
L. J. K. B. 577; 143 L. T. 872; 94 J. P. 
219; 46 T. L. R. 533; 74 Sol. Jo. 421; 28 
L. G. R. 461, O. A. 


Loans to strikers’ families—Resolution can- 
celling repayment—Vold.]—Defc., a board 
of guardians, upon the outbreak of the coal 
dispute of 1926 resolved to give outdoor 
relief to the wives & families of miners & 
other workmen who were unemployed 
because of the dispute, & that such relief 
should be given by loan, subject to an under- 
taking to be given by the head of each house- 
hold to repay the loan by weekly instalments, 
or, by arrangement with the employers, 
deductions from wages to commence five 
weeks after the resumption of work. In 
pursuance of this resolution defts. granted 
ief to miners’ families during the con- 
tinuance of the dispute to the amount of 
£195,957. Repayment commenced in Jan. 
1927, the terms being modified from time to 
time. On July 11, 1929, the total balance 
due on the loans was £145,924, & it was then 
being repaid by about 5,000 miners at the 
rate of nearly £400 a week, some having 
already repaid their loans in full, & others 
having been entirely rcleased from payment. 
On that day defts. passed a resolution that 
the whole balance of the loans owing in 
respect of relief received by miners’ wives & 
families should be excused & cancelled. In 
an action by ia at the relation of the corpn. 
of a porous, situate &-owning rateable 
property within defts.’ area :—Held: (1) the 
resolution to cancel the loans was ultra vires 
: Nias & must not eer ln ; (2) even 
ere Was any gen iscretionary power 
in defts. to release the debtors, it was not 
py or reasonably exercised, as they 
considered solely the in of the 
debtors, without any inquiry into the abili 
of all or any of them to continue paying 
et ity to woe no iene pal rtd 
gen inabi repay, or requ e 
cancellation of the debis.—-A.-G. v. TYNE- 


Vol. XXXVIL-—Poor Law. Cases 38a—225h. 


MOUTH UNION, [1980} 1 Ch. 616; 99 L. J. Ch. capacity is entitled to take out letters of 
307; 1438 L.T.70; 947. P. 191; 46 T. L. R. administration of the estate of the child’s 
272; 74 Sol. Jo. 169 ; 28 L. G. R. 179. deceased parent for the benefit of the child.— 
41. Add. Annotation :—Mentd. Harnett v. Fisher, Re PETERS 1929), 142 L. T. 328; 467. L. R. 
{1927] A. ©. 573. 119; 74 Sol. Jo. 18. 
68a. Guardians acting in loco parentis— Right to 87. Add. A? 
‘ notation :—Refd. Brown v. Dagen- 
grant of administration.}——By Poor Law Act, ham Urban Council, [1929] 1 K. B. "797." 


1927 (c. 14), a board of guardians may act 
in certain circumstances as in loco entis | 105. Add. Annotation :—Refd. R. v. Grain, Ew p. 
in respect of an orphan child, & in that Wandsworth Grdnsg., (1927) 1 K. B. 540. 


Ae cenea eee ~ 


Part I1.—Poor Law Areas. 


157. Add. Annotation :-—Consd. Stoke Newington | 164. Add. Annotation :—Refd. R. rv. aaee of 
ee cco vw. Richards (1929), 45 Health, Kz p. Yaffe, [1930] 2 K. B. 8, 


Part Ill. Workhouses. 


174. Add. Annotation : —Refd. London (City) Corpn. vr. London County Couneil) (1930), 98 
L. J. KR. B. 577, 


Part 1V.—- Relief of the Poor. 


188. Add. Annotations :—-As fo (8) Consd. KR. + the matter of complaint did not arise until 
igi ee obs Wandsworth (Cirdns., (1027 the application for repayment was made.— 
K. 205. Generally, Mentd. A.- r ASHRY-DE-LA-ZOUCH GUARDIANS v. SUMMERS, 
Slines aan) 90 L. J. Ch. 441, {1928} 2 K. B. 307; 97 L. J. K. BH. 397; 
225a. Within what time proceedings must be taken.] 130 1.. 1, 46; 923. P.72; 44 T. L. BR, 406; 
—Applts., a board of guardians, in 10926 72 Sol. To. 241; 261. G. R. 245; 28 Cox, 
ave relief, by way of loan, to res par under O.C. 494, D.C. 
cor Law Amendment Act, 1834 (c. 76), 8. 58. 


In Feb. 1927 applts. made a written applica- | 226b. In what court proceedings must be taken.| _~ 
tion to resp. for repayment, & in Aug. 1927 A ct. of summary jurisdiction ia not a 








summonses were issued against reap. ‘‘ county ct. or other ct. for the recovery of 
against his em loyers to recover the amount small debts’ within Poor Law Act, 1927 
due. The justices held, as more than six (c. 14), 8. 46 (1), & under that sub-sect. relief 
months had elapsed since the date when the Brenter by way of loan by the guardians to a 
last instalment of the loan was advanced, r person cannot be recovered therein. - 
they had no jutiadiction by reason of SVANS 1. MORGAN, [1928} 2 K. 3B. 6273 97 
Summary Jurisdiction Act, 1848 (c. 43), 8. 11, L. J. K. B. 70383; 139 L. T. 612; 92 J. P. 
& they dismissed the summons :—-Held: 146; 44 T. 1. R. 6443; 26 L. G. RK. 386, D.C. 

PART IV. SECT. : order Girected that the corpn. of tho {| Act, 1927, had no jurisdiction to make 
canoe anstiny . SYDNE united counties of L. & (. sbould pay | the amonding ‘order.- Frontenac 


ef, }-- Bors 
: @ weekly sum to the society for tho | ('MILDREN’S Afb Soc. 1. GANANOQUE, 
rie Toe D. LR. 640% 08 maintenance of tho infanta. It was | 1920) 3 D. L. i. 106; 68 0, L. 


R. afterwards djacovered that the town of | 560.- CA 
pout IV. SEOT. at shale om X., of which the !nfanta were residents, 





municipality, #9 con- 5 
—— Raia a at Ontorio togisiatuse | PART Iv. amor. SUR SECTS: 
dd age of eye in eae fed in 1928, on May 19, 1927, the 
ee ae ae aie, fe mended his order by | ad. l’arents’ Maintenance ctl, 1923 
- 716; Binet ie that the maintenance money | —-— What amounts ta dependenre.}—If @ 
ing. GaN should, > Pal by the tow. co an. father ‘ie @ mnfticient income of his 
sb. Deserted Spins egal Woe n- f the counties corpn. own to provide bim with fuod pothing, 
fenance — Juriatiction nder an repudiated its Mability & other necessaries, bis axe, a 
order of the police © for the © ‘thts 7, corp was brought to enforce |; other infirmitics vill not enable him 
oounty of F. made in Jan. 1937, under ayment :—Held: the magistrate had | to claim any money from his children 
Children Protection Act, K. ‘Ss. O. - Joriadiot uriadiction to make the first ordor, but | ae their “ dependent” within Parente’ 
1914, & amendments, two ve were | the ar ae Te having, on or before te nenee Act, 1023.--STE. Manix 
delivered into the ‘custody a May 19, 1927, been designated a ,v Sre. Manik (Haley. eae z= MK. 
society & became ite wards. “ judge *’ within Children’s Protection | 1076, 1 W. W. i. 90 
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Cases 827—1672b. 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


Part V.—Settlement. 


827. Add. Citations :—[1927] 2 K. B. 6511; 96 
L. J. K. B. 793; 187 V. T. 524. 
335. Add. Citations :—06 L. J. K. B. 611; 137 


L. T. 98; 913.P.41; 25 L. G. R, 21, BH. L. 


415. Add. Annotation,:—Refd. Norwich Union v. 
Henstead Union, (1927] 2 K. B. 611. 


436. Add. Annotation :—As to (2) Consd. Norwich 
Union v, Henstead Union, [1927] 2 K. B. 611. 


Nurse—Sent to training establishment.] 
—On July 20, 1920, A. signed an agree- 
ment at C. in the parish of F., by which she 
was to undergo a year’s free training in 
nursi under the ©. Nursing Assocn. & 
thereafter to remain in their employment 
for three years. She was sent to D. on the 
same day for her training & returned to C. 
on July 9, 1921. She remained at 0. under 
her contract till July 2, 1924, on which day 


482a. 





she was allowed to go on holiday, & had no 
intention of returning, as her three years 
expired during her holiday. She subse- 
quently became chargeable as a pauper 
lunatic :—Held: since she had not resided 
physically in the parish of F. for three 
complete years when she left on July 2, 1924, 
& had then no animus reveriendi, she had not 
acquired a settlement there, there being no 
evidence that she resided there between 
July 20, 1920, & July 9, 1921.—FarRneam 
UNION v. CAMBRIDGE UNION, [1929] 1 K. B. 
807; 98 L. J. K. B. 177; 140 L. T. 377; 93 
J.P. 21; 45 T. L. R. 78, D.C. 

498. Add. Annotation :—Apld. Farnham Union v. 

Cambridge Union, [1929] 1 K. B. 307. 

Citations :—For ‘ (1733), Cun. 76; 2 Sess. 

Cas. K. B. 245,” read ‘ (1734), Cun. 76; 

1 Sess. Cas. K. B. 261.” 


720. 


Part Vil.—Vagrancy. 


1616. Add. Annotations :—Refd. R. v. Grain, Ez p. 
206. 


Wandsworth Grdns., [1927] 2 K. B. 


Mentd. A.-G. 1%. 
44]. 


Sharp (1930), 99 L. J. Ch. 


Part VIII._—-Old Age Pensions. 


1672a. Statutory conditions—Widow’s pension— 
Husband’s ‘‘entry into insurance.’’]—The 
ca ‘“‘entry into insurance” in 
Widows’, Orphans’, & Old Age Contributory 
Pensions Act, 1925 (c. 70), s. 5, means “ last 
entry into insurance.’’——WADSWORTH  v. 


MINISTER OF HEALTH (1927), 188 L. T. 519; 
447. L. R. 159, D. C. 

1672b. ———- Contributions—Payments made after 
appointed day— Widows’, Orphans’, & Old Age 
Contributory Pensions Act, 1925 (c. 70), 
8. 8.1I—TAYLOR v. MINISTER OF HEALTH, 
[1928] W. N. 244, D. C. 


PART V. SECT. 8, SUB-SEOT. 3.—A. 

839 i. - Derivative settle- 
men.) ~ OLD KinpatTriek Pariah 
COUNCIL vv. KiLMARNOCK PARISH 
OCouUNOIL, [1929) 8S. C. (Ct. of Sess.) 
651.- SCOT. 


PART V. SECT. 4, SUB-SECT. 2. - 


e a e 
433 1. Whether relegated to birth 
seftlument where mother’s settlement 
derivative— Settlement derived from sub- 
sequent marriage.|- Roriuks Parisi 
CoUNCIL *. Euiain ParRisn CouNcIL, 
{1928} S. CO. (Ot. of Sess.) 918.—SCOT. 


PART V. SECT. 5, SUB-SECT. 2.-—B. 
se. Before settlement acquired - 
Liability of former district.}— Where a 
person rerident. in one municipal 
district who has not previously received 
relief as an indigent moves into another 
district, & suoh rolief is furnished to 
him by the latter district before he has 
dent’? therein within 


becomen a ‘* resident,’’ it is 
only for the relief furnished before said 
date that the relieving district can 


obtain refimbursement from the district 
of which he was previously a resident. 
~— WHEATLAND UNICIPAL DISTRICT 
v. IRON CREEK MUNICIPAL DISTRICT, 
[1929}2D.L. R215; 1 W. W. i. 531; 
24 Alta. IL. RK. 141,.—CAN. 


PART V. SECT. 5, SUB-SECT. 3.—A. 


, 493 1. Capacity of child to acquire 
independent settlement,] —Whore, while 
a child is Hving with its own parents 
as @&® member of the family under a 
foster agreement made with them by 
the Comr. of Child Protection, they 
chan thelr residence to asothor 
municipality, & tho child oontinues 
to so live with them therein for six 
months, it then, if one geet of age or 
older, “* belongs " to said municipality 
Mien Chila Welfgre Act, 1927, o. 60, 


8. ALABSANOVICH (OR 
BAILEY), Foau Lake TOWN tv. RURAL 
MUNICIPALITY OF INSINGER, [1928] 4 
Dei R. 127 ° {1928} 2 WwW. W. R. 448.-- 


e 


PART VII. SECT. 1, SUB-SECT. 1. 
pi.-— ~—— gah ade Pm v. 
BENSON, (1928 3 W. W. R. 605; 60 
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Can. Crim. Cas. 426.—CAN. 


3 i. — Impeding assengers 
What must be proved. . v Bunay 
Ae (1929), 5 Can. a Cas. 263.— 


PART VII. SECT. 2, SUB-SEOT. 1. 
so. Application of Marriage Act, 
1915.]—Marriage Act, 1915, s. 97 (1), 
refers to a person who, in 
Victoria, or resident in Bewe 


hi} 
accused had left Victoria & had been 
for some months resident in New 
Zealand, he deserted his wife, 
children, who had remained in Victoria, 
& left them without adequate means 
of support ’’ :—Held : no offence under 


the sect. was disclosed. R. v. FRANK, 
ire Ae L. R. 285; Argus L. R. 230. 


PART VII. SECT. 4. 

sa. Pagrancy—A ton of-—Crim- 
tnal Code, s. 238.J)—R. v. ROSENFELD, 
(1928] 8 W. W. R. 67; 50 Can. Crim. 
Cas. 305.—CAN. 

ab. ——  -——— —~—.}-—-He R. oe. 
KNOWLES (Ont.), (1929), 52 Can. Crim. 
Cas. 377.—OAN. 


Vol. XXXVII.—Case 1. 


POST OFFICE. 


Part {l.——Constitution. 


1. Add. Annotation :-—Refd. Mackenzie-Kennedy v. Air Council, [1927] 2 K. B. 417. 
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Cases 9—52la. ENGLIsH AND Empree Digest SuPPLEMENT. 


POWERS. 


Part |.—Definition and Classification. 
9. Add. Annotation :—Refd. Re Mills, Mills v. Lawrence, [1930] 1 Oh. 654. 


Part I1.—Creation of Powers. 
17, Add. Annotation :—As to (1) Apld. Re Graham, Graham v. Graham, [1929] 2 Oh. 127. 


Part {11.—-Construction of Powers. 


28. Add. Annotation :—Refd. Re Mathieson, SETTLEMENT, Hx p. DUNN Saas 5 De G. & 
[1927] 1 Ch. 288. Sm. 681 ; 17 Jur. 59; 64 BH. R. 1297. 

1338a. Power to appoint part of share-——-Whether | 145. Add. Annotation : ay - to (1) Refa. Re Gooch, 
including accrued shares.]—He I1UTOHINSON’S Gooch v. Gooch, [1929] 1 Ch. 740. 


Part IV.—Exercise of Powers. 


164, Add. Annotation :—Mentd. Ormond Invest- | 208a. ——~.]—Exuis v. ATKINSON (1792), 3 Bro. 
ment Co. v, Betts, [1928] A. O. 143. ©. C. 585 ; 7 Diek. 759; 29 E. R. 701, L. O. 
187a. —— Appointment on “ protective trusts.’7] | 4"nolattons : :—Refid. Socket». Wray Oy te 
—Testator, in exercise of a power of appoint- Newman (1188), ¢ Vee Sti ‘ Sperling ae o ” 'Reohfort (1803), 
tag enone make he —_ couanre Ps 8 Vea. amb eae. 4 White ‘as dy 1 11 Vos. » 209 ; 2. Wiel 
matriage settlement, bequea specific , 
roperty hia son W., & directed his Ger Or . 258, rend. Pybus 0. eget (1791), 3 
ruatees to hold the income of the remainder 851a. Limitation to more restricted class in default 
of the trust property upon protective trusts of appointment.]—Testator gave his widow 
for the benefit of his son O., & subject thereto E. full & complete control in the disposal of 
to hold the remainder of such pro erty in the principal moneys of his estate, at euch 
trust for his granddaughter M. :—Held: as times & in such pro prone # as she might see 
the appointment upon protective trusts, fit, whether by will or otherwise, for the 


as defined by Trustee Act, 1925 (c. 19), 5. 33, 


gave a discretion to the trustees to apply the benefit of his children or grandchildren ; but 


in the event of K.’s marriage or death, the 


income in the event of a forfeiture for the trustees of the will were to divide the estate 
benefit either of O. or of his wife or children, ratably amongst testator’s children share & 
it was to that extent void, both as being share alike. E. executed a deed poll appoint- 
(1) a delegation of the power & (2) in excess a portion to a child, a portion to a grand- 
of it, & the clause contained in sect. 38 (1) (ii) oad, & a further rtion to trustees in trust 
must be struck out of the will for all aa for the child :—Held : all these appointments 
poses; (3) there was no interval of were valid executions of the power.— 
during which the income of the enuolnted Jos v. Jos (1853), 2 W. R. 26. 


fund was undisposed of, but there waa a valid : 
appointment to O. for life or until an event | 260. Add. Annotation :—Mentd. Re Brooks, Public 








cancers 


1928} Oh. 214. 
uld happen depriving him of the right to Trustee v. White, [ 
receive the income, & sub jant thereto for the | 452. ddd. Annotation :—Consd. Re Van der Byl, 
anddaughter M. absolutely.—Re BoULTON’s Fladgate v. Gore (1980), 74 Sol. Jo. 770. 
SETTLEMENT Trouet, STEWART v. Bourton, | 505a. ——-~ ——.]}—Re VAN DER BYL, FLAD- 
(1038) Ch. 708; 97 L. J. Ch. 248; 139 L. T. GATE v. GORE (1930), 74 Sol. Jo. 770. 
521a. ——— Subsequent confirmation by codicil.j|— 
208. a Annotations :—Refd. Salveaen (or von (1) Testatrix in her will expressed an 
Lorang) v. Austrian Property Administrator, intention to exercise a power to appoint a 
(1927) A. O. 641; H. & H., Tieas} P. 206. life paariolds bos aoena. Uae ots or oe 
256. Add. Annolation :—Folld. Re Phillips, Law- Pee rill ao each power had deni aet iy 
rence , Huxtable (1980), 70 L. Jo. 396. Siibesadenity: & ower Wan created wharcby 
256a. ——.}—Re PHILLIPS, LAWRENCE ¢. = = ven @ ee oe eae interest 
HuxTapin (1980), 70 L. Jo. 895; 170 ds to her husband, &, 
L. T. Jo. 492; [1980] W. N. 265. sabesquantly to the jel of such power, 





PART lll, SECT. 8. 
sd. Power to donee to pase corpus as well aa income.}—Suaw v, Saw (1997), 59 N. 8. R. 349.--CAN, 
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the testatrix made a codicil confirming her 
will in respect inter alia to the exercise of 
Sie a ee a ce 

ower 0 intment of su 
life interest in favour of ber husband. 

(2) Subsequently to the date of the codicil 
another power was created, whereby the 
testatrix was given a power to appoint a life 
interest in other trust funds to her husband, 
but before her death she made no other will 
or codicil nor executed any other instrument 
whereby she exercised such other power :— 
Held: there had been no valid appointment 
of such life interest in such other trust funds 


Part V.—Appointment Not 


521b. -——- No subsequent exercise of 


Vol. XXXVII.—Powers. Cases S8la—110la. 


in favour of her husband.—Re op bee 


BoweEr v. Menomr, [1930] 2 Ch. 82; 99 
Ch. 17; 141 L. T. Bo. we L. T. 674. 
wer.}]-— 


Re BowER, Bowgnr v. Meroe, No. 621a, ante. 


637a. ——.]—GuINAND v. NaisH (1845), 6 L. T. 


0. S. Ie; 9 Jur. 703. 


748. Add. Annotation :—Consd. Re Chartres, Far- 


man v. Barrett, (1927) 1 Ch. 466. 


768. Add. Annotation :— Refd. Re Mathieson, 
(1927) 1 Ch. 283. 
783. Add. Annolaltion: Refd. Re Bower Williams, 


Ez p. Trustee, [1927] 1 Oh. 441. 


in accordance with Terms 


of Power. 


830a. ——— Appointment to trustees of child’s 
marri 


settlement — Share soetiled.] —A 
daughter being entitled under the marriage 
settlement of her father & mother to such 
share & interest in land & money as the sur- 
viving mother should appoint, provided by 
her own marriage settlement that all such 
share & interest to which she should become 
entitled, under her mother’s settlement, 
should be vested in trustees to the use of her 
intended husband for life, remainder to her- 
self for life, remainder to the children of tho 


ee 


Four years aftor the marriage 
the mother appointed a sum to be paid 
the trustees of the daughter's settlement, 
upon the uses therein expressed, in satis- 
faction of the daughter’s share & interest 
under the marriage settlement of the father 
& mother :- Held: this was substantially 
an appointment to the daughter, & valid.— 
JAMBERT v. Grote (1832), 1 My. & K. 1; 
39 E. R. 581; sub nom. LAMBARD v. GROTR, 
21. J. Ch. 10. 


marriage. 





Part V1.-—Excessive, Defective, and Fraudulent Appointments. 


872a. ——— --— Appointment on 
trusts.’*]—-Re BOULTON’s SETTLEMENT 
STEWART v. BOULTON, No. 187a, ante. 

887. Add. Annotation :— Consd. Re Payne, Taylor 


v. Payne, [1927] 2 Ch. 1. 


8891. Add. Citation :—subsequent proceedings, 2 


Bro. C. C. 344, L. C. 


** protective 


971. 
Trust, | 


idd. annotation s 
Mills o. Lawrence, (1soy s Ch. 140. 


1051. Add. Annotation: -As to (1) 
Lanyon, Lanyon v. anyon, [1927] 2 Oh. 264. 


1052. Add. Annotation :— Mentd. 


ta fa (1) Refd. Re Mills, 
Refd. Re 


Re Chardon, 


Johnston v. Davies, (1928) Ch. 464. 


Part VII].—Extinguishment and Suspension of Powers. 


1098. Add. Annotation :-—-Consd. Ite Mills, Mills v. | 


for a penod of twenty-one years from his 


Lawrence, [1930] 1 Ch. 654. 


1101a. -_—- Power appendant or appurtenant. | 


A testator by his will directed the income of 
his net residuary estate to be accumulated 


death, & subject to certain trusts in favour 
of an infant grandson, & hin issue which 
failed owing to the death of the grandson 
unmarried, declared that the trust fund & all 





* & s 
683 ii. -——. a execution ot be 
wers y & marriage settle- 
nent, a revocable appointment was 
made ct deed whereby the appointors, 
husband & wife, directed the trusteca 
to hold the net purchase-money already 
received & to be recetved in respect of 


a 
on the of the survivor of the 
appointors, aa to three several sums of 
a15, each of three of their 
ds: & aa to £12,500 for thelr 


ee er ee —_—m ae ~ 





wore ee mee 


further sum of £20,000 :—Held: ia 
the events which had happened, the 
principle that, where a person disposing 
of a sum among different persons acts 
on the seen op that he is dealing 
with a fand of specific amonynt, & gives 
of the fund to one or more persons 
the residue to another, if the fund 
folie short, all the gifts abate pro- 
portionately, would not apply, & the 
gons would get nothing under the gift 
of the “ remainder.”’—A’BECKETT v. 
Trosrers, Execurons & AGENCY Co, 
(1908), 5 ©. L. R. 612.—AUS. 


PART V.. SECT. 3. 
Anno eent on Dorsal of gy 
among &o0 . 
MoUBRAY’S Fagard v. Mowpnay, 
{1929} 8. C. ¢( of Seas.) 254. SCOT. 
sh. Power to appoint among chtldren 
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| 


| 
; 





a ee - — «nm ter ete pila —a 


tppoutmont to child Vth power to 

appoint to child’s children Void | Ke 

Me LEAN, PRRVKTUAL BXORA & 

TRUSTRES ASMOCN Of ALNEHALIA, 

Lap vt, LDAWRANGCKE, (1929) Argus GL. Wt 
AUS. 


216. 


PART VI. SECT. 1, SUB-SECT. 2.—A. 


Li. -—-.J--Where the exer ine of « 
power, {pn so far as it purported to 
reduce the right of fen conferred on the 
objecta of the power to _a lifo rent, was 
ultra viren & invalid ~-Held: aa it waa 
intponible to separate the valid from 
the invalid portions of the appoint- 
ment without dislocating the whole 
scheme of division con yp y 
the truster, the whole exercise of the 
power fell to be di —Mar 
KENZIE'S TRUSTEES vt, MACKENZIF, 
{1927] 8. Cc. 424, —800T, 


Cases 1101a—12383a. ENGLIsH AND Empree Dicest SupPpLEMENT. 


statutory accumulations of income were to 1104. Add. Annotation :—Distd. Re Mills, Mills v. 


be held upon such trusts for the benefit of all 
or any one of the children & remoter issue of 
testator’s father, who in the opinion of 
testator’s brother, one of the two trustees of 
the will, should evidence an ability & desire 
to maintain the family fortune by replacing 
the sums of which it had been depleted by 
death duties & other taxation, as testator’s 
brother should by any deed revocable or 
irrevocable appoint, & in default of such 
eppominent in trust for such brother 
absolutely :—Held : the power was a power 
appendant or appurtenant & not a power 
coupled with a trust or a duty in the nature 
of a trust, & accordingly that it could be 
validly released by the donee.—Re MILLs, 
MILLS v. LAWRENCE, [19380] 1 Ch. 654; 99 
L. J. Ch. 306; 143 L. T. 409; 46 T. L. R. 
328; 74 Sol. Jo. 437, C. A. 


1102. Add. Annotation :—Distd. Re Mills, Mills v. 


Lawrence, [1930] 1 Ch. 654. 


1108. Add. Annotation :—Distd. Re Mills, Mills v. 


Lawrence, [1930] 1 Ch. 440. 


Part IX.—Powers in 


1185. Add. Citation :—on appeal, sub nom. WALTER 


Lawrence, [1930] 1 Ch. 654. 


1105a. Mutual wills—-Wife expressly refr: 


aining 
from exercising power.}—Where by her will 
the wife expressly refrained from exercising 
a power of appointment, which she had, but 
abstained from extinguishing it, & confined 
the operation of her will to her own property: 
& there was nothing in the husband’s will, 
which either put the wife to her election or 
put her in the position of pees J at the same 
time to approbate & to reprobate its pro- 
visions :—Held : she was in no way precluded 
from exercising her power of appointment by 
@ subsequent will.—Gray v. PERPETUAL 
TRUSTEE Co., [1928] A. C. 391; 97 L. J. 
P. . 85; 139 L. T. 469; 44 T. L. R. 654, 


1111. Add. Annotation :—Refd. Re Mills, Mills v. 


Lawrence, [1930] 1 Ch. 654. 


1115. Add. Annotation :—Refd. Re Mills, Mills v. 


Lawrence, [1930] 1 Ch. 440. 


the Nature of Trusts. 


1233a. 


v. MAUNDE (1815), 19 Ves. 424, L. C 

Add. Annotations :—Refd. Re Sinclair's Settle- 
ment, Crump v. Leicester (1886), 56 L. T. 83. 
Mentd. Christian v. Foster (1846), 2 Ph. 161. 


1218. Add. » Annotation :—-Refd. Re Blackwell, 


Blackwell v. Blackwell, [1929] A. C. 818. 
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——.|—-DAVIE v. Hooper (1711), 6 
Bro. Parl. Cas. 51; 2 E. R. 926; sub nom. 
Davy v. HOOPER, 2 Vern. 665; 1 Eq. Cas. 
Abr, 336, pl. 6, H. L. 


Annotations :-—Refd. Bellasis v. Uthwatt (1737), West temp. 
Hard. 273; Cholmondeley v. Meyrick (1758), 1 Eden, 77. 


36. 
40. 


83. 


90. Add. Annotation :—Refd. 


102a. Plumber & Decorator, 
Engineering Journal—Piumbing & Decorating, 


8a. 
Swart ¢. 
I. L. R. 50 All. 806. —l D 


Vol. XXXVIL—Uases 12—140. 


PRESS AND PRINTING. 


Part tl.—-Printers and Publishers. 


12. Add. Annotation :—Mentd. Dominion Press v. Customs & Excise Minister, {1928} A. 0. 340. 


Part IIl.--Editors, Authors, and Journalists. 


Add. Annotation :—Refd. Tolley v. Fry J. S. 
& Sons (1929), 46 T. L. R. 108. 

Add. Annotation :—Refd. Messager v. British 
Broadcasting Co. (1928), 97 L. J. K. B. 251. 


42. 
44. 


Add. Annotation :—Mentd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 548. 
Add. Annotation :—-Refd. Messager v. British 
Broadcasting Co., [1927] 2 K. B. 643. 


Part 1V.—Newspapers. 


Add. Annotation :—Refd. Cope v. 
(1875), 30 L. T. 292. 


Evans 


Sinanide vv. La 


Maison Kosmeo (1028), 189 L. T. 865. 


Gas & Sanitary 


Sanitary, Water, & Gas Engineering Chronicle.] 
—Held: there was no such close resemblance 
of title between these titles as would justify 
the ct. in granting an injunction restraining 
the publication of the latter journal.— 
DALE, Reynouos & Co. v. Gengcrat News- 
PAPER Co. (1884), 1 T. 1. 2.177, D.C. 


Part V. Publications Other than Newspapers. 


115a. Title of publication -- Infringement of right 


of property—What amounts to.|— This action 
was brought to restrain defts., Sir Isaac 
Pitman & Sons, Ltd., from selling or offering 
for salé two books which they had recently 
put on the market entitled: ‘‘ How to 
appeal against your rates within the Mectro- 
polis” & “ How to appeal against your rates 
without the Metropolis’’ as being bovks 
offered for sale under titles likely to be con- 
fused with two books published by _ pitf. 
entitled: ‘ How to appeal against your 
rates in the Metropolis,” & ‘* How to appes 
against your rates outside the Metropolis.” 
Pltf..s books were first published in the 
year 1887 & went through several editions. 
The books had been extensively advertised 





& the last editions of the books were pub- 
lished in Nov. 1929. Defte.’ books were 
first published in Jan. 1080. Notwithstand- 
ing the fact that it was proved defts.’ books 
had on one occasion been confused with 
tf.’ books it was held not to be established 
y the evidence that defts. bad been passing 
off their books as the books of pltf. :-- Held ; 
the words “ How to Appeal against your 
Rates’ which were fairly descriptive of the 
contents of defts.” book as well as of pltf.’s, 
had not acquired a secondary or special 
mnecabing as Meaung plitf.’s books only. The 
action was dismissed with coxts.- MATHIESON 
v. Prrman (Sin IKAAC) & Sons, Lip, (180), 
47 R. P.C. 541, 


ee 


Part IX.—Stationery Office. 


14. After this case add :— 
‘6 ___}__See, also, COPYRIGHT, Vol. XIII., pp. 198, 199, Nos. 333-343.” 


PART Ii. SECT. 1. duties d& Uabilities.) 
; —ZIn_ general.)-- Har oe (1027), I. 
t bd ahah Srras (1028), i 


PART IV. SECT. 1. 


ad. What are.j—The ‘ Social & In- 
dustrial Review,’’ a publication printed 


PART III. SEOT. 8. 
Duty to become acquainted with hts 


~K. E. v. Mauna 
L. kK. 6 Ran. 39. 
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cerns ae eps tt ETRE ome — 





- eee 


& published by the Dupt. of Labour 
appearing once a month & containing 
sume items of news of a Kpectal cha- 
racter, but principally articles upon 
{Industrial & cconomlc subjects: ~ 
Heid: not to be a newspaper within 
LEWwiy, (1930) App. D. $44.—8. AF, 


Cases Sa—34b. EweiisH AND Emprre Digest SUPPLEMENT. 
PRISONS. 
Part I1._—Prison Officers. 
8a. ——— Detention after receipt of remission marks.|—Morriss v. WintpR, No. 34b, post. 


Part I11.—Prisoners. 


July 20. On Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for detention in 

prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement :—Held: the Prison Rules did not 


34a. Receipt of remission marks.|—Monrriss v. 
WINT®ER, No. 84b, posi. 


SuB-sEcT. 2.—On EARNING REMISSION (Vol. 
XXXVII., p. 661). 

34b. No legal right to discharge.|--M. was con- 

victed in Dec. 1925, of certain musde- 

mcanours & sentenced to two years’ 


imprisonment, with hard labour & twelve 
months’ umprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. He was first detained in Ports- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 
to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portsmouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. Asa 
result of the forfeiture of those five marks 
M. was released by the Governor of Penton- 


confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors; 
having regard to the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison; that deft. was 
protected by Public Authorities Protection 
Act, 1893 (c. 61), as the action was not 
brought within six months of the act that 
caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft. 
which caused the damage; lastly, tho 
Governor of Pentonville Prison was pro- 
tected, as he had merely acted in pursuance 
of the order of the ct. PR ia aera v. WINTER. 

{1930} 1 K. B. 248; 99 L. J. K. B. 101; 142 
L. T. 67; 45 T. L. R. 648 ; 28 Cox, Cc. C. 


ville Prison on July 21, 192%, instead of on 687. 


PART III. SECT. 1, SUB-SEOT. 1. - es 103k, o. a1 ,.0 58 oS ene eres ot oe et eas 
e invo. au .-G.’8 serving part oa: sentence an 
ga. Irregular removal of fia a AP removal from one enol 5 to reepte of order for his release was made under 
Under Foltce & FPrisona Kegulation a prisoner who bas committed for habeas ree eS Oa ome [1828 | 
Aci-—Kelease by habeae_ corpus.}— an offence under the Criminal Code. 3 W. W. R. 577; 60 Can. Crim. Cas. 
Police & YTrisons Regulation Act, Where a prisoner convicted under the 423.—OAN. 


1214 


Vol. XEXVII.—Cases 176—-1908a; 


PRIZE LAW AND JURISDICTION. 
Part {Il.—Enemy Character. 


176. Add. Annotation i-—-Refd. Sassoon v. Inter- | 188. .idd. Annotation :--—Mentd. Dobell (C. ) tg 
national Banking Corpn., [1927] A. C. 711. co v. Barber & Garratt (1930), 47 T. L 


- - ~ 


Part Vii.—Contraband. 


7180. Add. Annotation :—Retfd. Foster v. Driscoll, | 866. Add. Annotation :—-Generally, Reid. pers 
Lindsay »v. Attfield, Lindsay v. Driscoll, v. International Banking Corpn., [1027] A. C 
[1920] 1 K. B. 470. | Mar. 


Part X.—Claims. 


11898. ——.|—-THE Vrouw Haeneierra (1808), 5 
Oh. Rob. 75, n.; 165 E, R. 702. 
Annotatwn :-——Apld, The Roland nen a L. J. P. 127. 


1177a. ———.]—THE ANNA CHRISTIANA (1778), Hay 
& Marr. 161; 165 E. R. 37. 





ed “ 


Part Xl.—Procedure. 


1302a. ——— Ship formerly enemy property — | Tae Hooxine, THE Genesee (1017), 8 
Transfer of P ownership }—_Tim ANKAKEE, Lloyd, Pr. Cas. 74, P. ©. 


saciateenaetlenonteetten nae matin aadaaliin inch eaendmen nen aanloentaa one ee eomiendl 








PART VI, SECT. 4, SUB-SECT. 6 
f. Eeved., Stewart, 38, n. 


PART VI. SECT. 7 
n. Reved,, Stewart, 38, n. 


PART V. BECT. 4, SUB-SECT. 3.—A 


wrongful capture.) 


571 i. Liability ity for PART VII. SECT. 6, SUB-SECT. 4. 
Shane Zopiack (1812), Stewart, 333.— 


r. Reved., Stewart, 122, no. 
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Cases 11—178. 


11. 


14. 


16. 


47. 


48a. 


84a. 


“G80, 78 L. 


90. 


ENGLISH AND Empire Digest SUPPLEMENT. 


PUBLIC AUTHORITIES, BODIES AND OFFICERS. 
Part 1.—Acts of State. 


Add. Annotation :—Consd. 
Engelke, [1928] 1 K. B, 90. 


Add. Annotations :—Apld. Engelke v. Mus- 
mann, [1928] A. C. 433. Mentd. Dickinson v. 
Del Solar (1929), 45 T. L. R. 637; North 
Charterland Ex aay ie Co. (1910), Ltd. v. 
R. (1930), 99 L. Ch 


After the ae following this case 
add ‘“‘ Status of person claiming diplomatic 
ee ad CONSTITUTIONAL LAw, No. 
418a.”’ 


Add. Annotations : — Folld. Civilian War 
Claimants Assocn., Jitd. v. HR. (1980), 47 
T. L. R. 102. Refd. Re Mason (1928), 97 
L. J. Ch. 321. 


—J—A co., whose members were British 
civilians who had suffered logs or damage by 
warlike operations during the War, pre- 
sented a petition of right claiming on their 
behalf payment of compensation out of the 
money paid or payable as reparations by 
Germany under the Treaty of Versailles. 
Supplants contended that the Crown was 
the agent or trustee of the claimants: - 
Held: on demurrer, the Crown could not be 
agent or trustee for individual subjects in 
any matter connected with the treaty-making 
Power, & the petition a right disclosed no 
claim in law against the Crown, & therefore 
the demurrer must be allowed. CIVILIAN 


Musmann  v. 


66. 


66a. 


War CLAIMANTS Assocn., Lrp. v. R. (1930), 
47'T. L. R. 102, C. A. 


To the cross-references following this case 
add ** Decrees of Russian Soviet Government 
—Effect of.|—See No. 13, ante; COMPANIES, 
Nos. 8523, 8524, 85278 ; : CONSTITUTIONAL 
Law, No. 387a ; INSURANCE, 712a.” 


——.]—The English cts. will not inquire 
into the validity of acts done by a recognised 
foreign Govt. against its own subjects in 
respect of property situate in its own 
territory. 

In 1918 a section of Russian revolutionaries 
took & retained possession of movables in 
Russia belonging to pltf. against her will. 
The act of those revolutionaries was sub- 
sequently adopted by the Soviet Republic, 
which was recognised in 1924 by the British 
Government as the de jure Govt. of Russia. 
In 1928 the movables in question were sold 
in Russia by the Soviet Kepublic to defts., 
who brought them to England. In an 
action by pltf. to recover those movables or 
damages for their detention or conversion :— 
Held: the action failed, as the ct. could not 
inquire into the validity of the acts of a 
foreign sovereign Power which had been 
recognised by the Govt. of this country.— 
Paury OLGA PRINCESS v. WEISZ, [1929] 1 
K. B. 718; 98 L. J. K. B. 465; 141 L. T. 
207; 45 T. L. R. 865: 73 Sol. Jo. 283, C. A. 


Part Ill.—Exercise of Statutory Powers, Duties, etc. 


Acquiescence in wrongful exercise—What 
amounts to.]— Pltf. does not acquicsce in the 
wrong-doing of a local authority by simply 
standing by & assuming that the local 
authority is acting within its statutory 
powers.— P1GGotTr v. MiIppLEsrex CouNTY 
Counocnm,, [1909] 1 Ch. 184; 77 I. J. Ch. 
818; 99 L. T. 662; 72 J. P. 461; 52 Sol. Jo. 
bit 6L. G. R. 1177. 


ations : ie fa om Wild v. Woolwich Borough Council 
. 683: Jolly vw. Brown, [1914] 2 K. B. 


Add. Annotation :—Consd. Dec Conservancy 
Board v. McConnell, |1928] 2 K. B. 159. 


105. Add. Annotation :—Refd. Kdwards v. A.-G. 


PART III. SECT. 4, SUB-SECT. 1. 
aa. Delete this case. 


for Oanada (1929), 46 T. L. R. 4. 


eld Tesps. 





114. 
127. 
182. 
137. 


147. 
| 177. 


178. 


injury to resps., but at did not. do so -— 
H were without remedy 


Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 533. 

Add. Annotation :——-Consd. eee Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 

Add. Annotation :—Refd. na Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 

Add. Annotation :—As to (3) Consd. Man- 
chester Corpn. v. Farnworth (1929), 46 
T. L. R. 865. 

Add. Annotation :—Refd. St. Anne’s Well 
Brewery Oo. v. Roberts (1928), 92 J. P. 180. 
Add. Annotation : — Refd. Bournemouth- 
Swanage Motor aoee & Ferry Co. v. Harvey 
& Sons, [1980] A. C. 549. 

Add. Annotation eae Graigola Merthyr 
Co. ». Swansea Corpn., [1928] Ch. 235. 


PART III. SECT. 5, SUB-SECT, 1 
192 xiv. Reved., 31S. C. R. 61. 


‘ ne appit. municipality constructed . 
alits Part . (amas at boc eon: the roads without negligence in a Perv pars A fe af G neehaeee he 
forrod by Munic ipa Corpns. Act, 1906,  RYOREE eragr Diatutore, Ledeen ed In an action by a munici eoieiilor 
fiers x gy viiones Ghat in in roads, & eo Pehic ee injuries ‘causa Ee conn Oot ke 
thereof storm waters which formerly L. M. FERGUBON, ¢ CLAREMONT MUNICI- miuleipality which the jury found to 


soaked away now flowed down on tu 


(igi ta greniae oxfent that nasty Wed Ue Heat 
y Oy: ex an formerly 
oe eet 
Poli o pit. cip carry 
Boy at conai aiderable cost aio, @ system 


of 


drainage as might have obviated the 


PART IIL. SECT. ¢, SUB-SECT, 8. 
» (1933) 8. C. R, 397. 
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}FerRauson, [1928) 
R. 117.— NUS 


ligent :—. 


ich conduct constituted contribuLory 


neglivence.——SMITH tT 
LAGE (Sask.), [1929) 3 W.W. R. 655.— 


268a. 


Vol, XXXVIII.—Public Authorities. Cases 200 --330. 


209. Add. Annotation :—<As to (5) Consd. Dee 


Conservancy Board v. McConnell, 


{1928} 
2 K. B. 159. 


220. Add. Annotation :—Genecrally, Mentd. R. rv. 


L. 0. C., Ex p. Swan & Edgar (1927) (1929), 
141 L. T. 590. 


244. Add. Annotation :—Generally, Refd. Farn- 


bi v. Manchester Corpn., {1929} 1 K. B. 


256. Add. Annotation :—-Consd. Manchester Corpn. 


v. Farnworth (1929), 46 T. L. R. 85. 

Fumes from power station.} —PItf., 
who was & farmer, was the occupier of 
property in the neighbourhood of an 
electricity power station which had been 
erected by deft. corpn. under Parliamentary 
powers, & which emitted fumes heavily 
charged with sulphur & sulphur compounds so 
as to damage the property occupied by pltf. In 
an action for a nuisance :-——-Held: the Electric 
Lighting (Clauses) Act, 1899 (c. 19), did not 
expressly make defte. liable for a nuisance, 
but as defts. had not proved the nuisance 
to be the inevitable result of the exercise 
of their statutory powers pitf. was entitled 
to an injunction & damages.- MANCHESTER 
CORPN. v. FARNWORTH, [1830] A. C.U71 50 90 
LJ. K. BOSS: 84 00P. 625 46 T. 1. ROSS ; 
73 Sol. Jo. SEX: 27 E.G. R. 700s; aub nom, 
FARNWORTH vt. MANCHESTER CORPN., 112 





268. 
378. 
275. 
282. 


288. 
298. 


208a. - 


| 317. 


318. 


Add. Annotation :-—Consd. Farnworth |v. 
Manchester Corpn., [1929] 1 K. B. 533. 


Add. Annotation :—Refd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


Add. Annotation: Refd. Manchester Corpn. 
t Farnworth, {19807 ALC. 1712. 


Add. Annotations :—<As to (1) Consd. Farn- 
worth v. Manchester Corpn., [1929] 1 K. B. 
533. Refd. Manchester Corpn. v. Farnworth 
(1929), 46 ‘I. L. R. 85. 


Add. Annotation :—Apld. Farnworth v. Man- 
chester Corpn., [1929] 1 K. B. 633. 

Add. Annotation : - Folld. Fisher rv, Oldham 
Corpn., [1980] 2 K. 2B. 304. 

-| The police appointed by the watch 
committee of a borough corpn., if they arrest 
& detain a person unlawfully, do not act as 
the servants ot agents of the corpn. so as to 
render that body liable to an action for false 
imprisonment. BISHER bp. OLDHAM CORPN., 
[2080] 2 K. B. 86h: 08d. dK. R. 560; 148 
L. 2. 28h; td. PL i822. 46 1T. 1. R. 3800 3 71 
Sol, Jo. 26M: 28S 1. G. R. 208. 


Add. Annotation :—Refd. Scammoll v. Hurley, 
[1920] 1 K. BB. 418. 


Add. Annotation ; --Refd. 
RK. LD. C., 1929) 1 Ch. 287. 


Add. Annotation: --Refd. Scammell «. Hurley, 


(ark v. !psom 


oP. 145, He. LL. 


ee ee 


PART IHL, SECT. 6, SUB-SECT. 1.—A. 


228 1. ~--- Flooding. )---SECRETARY 
OF Srare FOR INDIA IN COUNCIL 1. 


228 fi. Hrrrost RURAL 
MUNICIPALITY ©. StTaADpnicnk, (1928} 3 
ee R. 103, {19238} S.C. R. 304. 


228 il. .|—SrTeEWARr fr, 
SPRINGFIELD & TACHE RURAL Munict- 
PALITIFA, [1928) 4 0. L. R. 583 5 [1928) 
ean W. 198: 37 Man. L. R. 453.-- 


228 iv. -—-- In handling of wheat — 
Delircred under Wheat Harveat Acls— 
Right of tndorace of certificates.) When 
an owner of wheat who has delivered 
it to the Govt. of South Austrailia 
under Wheat Harvest Acta, 1915-17, 
indorses & delivers the certificate for 
supplementary advances jasucd to him, 
there passos to the transferve, not only 
the right to receive the advanous, but 
also the risht of the owner to suc the 
Govt. for damages for ocegligence iu the 
oare & handiing of the wheat so 
delivered for the ycar whereby the 
amount payable under the certificates 
is diminished.— ROBINAON vf. STATE OF 
pe A AUSTRALIA, (1229) A. C. 469 — 


ee one oe es 


Seer ca 


“ 


PART Ill, SECT. 6, SUB-SECT. 2.—B. 


268 i. General rule.) SUBATKE, Bana 
Bazaank Co., Ltp. ve. MUNICIPAL CORPN. 
or RanGcoon (1927), LL. H. 5 Ran. 
722. ats IND. 

283 i. kremption frum liability - 
Obstruction in highway.) - The Legt«- 
lature of Ontario bas not given the 
municipalities of the Province authority 
to permit telephone cos. to uccupy the 


streets & highways with their poles & | & further 


4.5. 


) of 


a 


| 330. 


a ee re a ee eet - «8 


wires for a longer poriod, at one time, 
than five yoars. hee agreemont by 4 
municipality to permit, by irrevocable 
Hicence, a telephone ca. ta occupy the 
xtreots with poles & wires ia udtru rires. 
COBALT. CorREN, t. TEMISKAMING TELE- 
PHONE Co. (Gnt.) (1019), 59 8. CR. 62, 
47D. L. R. 301. - CAN. 


PART III. SECT. 7. 


296 xxii. -]) MeSox_ey tr. S81, 
aaa Oonrrn, (1882), 6. ©. ER. OSd. 


206 xxiv. - -.] -Where a muniof- 
pality. fo obedience to an Act of thea 
egislature, appoints an officer to 
perform a public service in which the 
corpn. has no special interest, & from 
which it derives no special benefit 
in ite corporate capacity, such officer 
in not the servant or agent of the muni- 
clpality, &, therefore, it is not Mable 
for his negligence in the porformance 
his duties. — MEap r, MARQUIM 
RuraL Municrvaurry, (1924}2 0.0. E 
524; (1928) 1 W. W. 756, CAN, 


PART III. SECT. 9, SUB-SECT. 1. 


ea. Injuncltion- Claim to take more 
land than neceseary.| -Veft. corpra. 
issued to pits. notice of Its intention to 
{ake the whole of her land for a certain 
public work, although {t admitted that 
the arca was larger than that actually 
required for the contemplated work. 
It aleo refused pee application for a 
permit to build on the land, on the 
ground of its intention to take same 
for the work: --Held; granting an 


ee ee - 


a rr a TR TN 


injunction restraining the corpn. from { 


taking the whole of the Jand, ft had 
no power under Public Works Act, 
1908, to take # larger area than Jt 
actually required for the publle work : 
t was not legally justified 


me re ee ee ee en 
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(1920) 1 K. B. 419. 


ed . _” 


In refusing (ho appln. for a permit. to 
hulld on the @wround of fta intention 
to take the Jand, & a wilt of mandamus 
abowuld fae compelling iG to hear & 


determing the appla. QUINLAN Yr. 
WRELLINGPON Cormpn., (1920) N. 4. 
L. R. 401. . ° 


PART Ill, SECT. 9, SUB-SECT. 2. 


316 1. MW Aether general jurtadiction of 
courts ousted.) Deft. corpn, ereatod a 
power-houso, & pitt. claimed damagea 
against the corpn. for the escape of 

It & smoke from the power-house, 

, ankod for an tnjunction to restrain 
the corpn. from using the power- 
house as it was being teed; --Held : 
pitt. must be nuonsuited, aa his only 


retucdy must be detemulned in the 
manner provided by Puble Worka 
Act, 1908.—QO'HRIBEN v. WELLINGTON 


Crry Conen.,, (L928) N. Z. 1. R. 215. 


ol. o) Oth. by her statonaent 
of claim, ulleged that deft. village 
corpn. in 1927 Jowered the grado of 
w street in the viHage ja front of her 
lands, thereby catting off hor access ty 
her property froin the stroot: fel: 
there belng no ullogation in the state- 
ment of clatin that the corpn, was 
guilty of negligence in the construction 
of the work, & no ground alleged which 
would entitle pltf. to damages al. 
comunon Jaw, &, so far as appeared 
froin the statement of claios, the corpis 
having actod within {ta powers ip 
goustructing the work, the only right 
of pitf., was to claim conmpensation for 
the injurious affectlon of har lauds. 
under sect. 342 of Municipal Act, & 
she Wan restrleted to that right & had 
no right to bring an action, Howk 7. 
IM, DALHOUMIE, ELA Uw. ok; 
63 0. L. 1. $05. CAN. 


} 


«] 


Cases 349-——708. 


ENGLIsH AND Empire Digest SUPPLEMENT. 


Part IV.—-Exemptions from Liability. 


349. Add. Annotation : 


T.. J. Ch. 488. 


355. Add. Annotation :—Refd. A.-G. v. Goddard 


(1929), 08 L. J. K. B, 748. 


387. Add. Citation :—138 L. T. 8. 
391. Add. Annotation :—Refd. Constantinesco v. 


R. (1927), 11 Tax Cas. 730. 


401. Add. Annotation :—Folld. Morriss v. Winter 


(1929), 46 T. L. R. 643. 


402a. ——— Detention after receipt of remission 
WINTER, 


marks.|—-MORRIss_ v. 
post. 


420. Add. Annotation :—-Refd. Leitch (William) & 
Co. o. Leydon, Barr (A. G.) & Co, v. Macgeo- 
ghegan (1930), 47 T. L. RR. 81. 

436a. ——— Failure to record appearance—Officer 
of court.|—FiIncn v. Ristey (1598), cited 


Poph. 25; 79 EB. R. 1146. 
Annotation : 
12 Kast, 96. 


PART IV. SECT. 3, SUB-SECT. 1.-—A, 


———— wrreement made for 
ose.}—- QUEENSLAND INSUR- 
ANCH Co., LID. ». ta tag te MUNICI- 
mere (1927), 30 W. A. L. R. 32.— 


o i, ———- Secretary of State for India 

“ “Council. J—In order that a contract 

Stale for f Diediae upon the Secre of 
- India in Council, it mu 

he © in strict conformity with ane 

provisions laid down in the statutes 

gov corning the matter.—KESs80RAM, 

re) Co. v. as ear beg RY OF STATE 

on ay (1926), I. L. R. 54 Cale. 


we : ~———— Minister of Agricullure.}-— 
© propor construction of Dricd 

Potts Act, 1924, in om pohalf of under 
that Aot dried fruits on behalf of His 
Majesty, t ter of Agriculture 
acts merel st the fustrument of the 
Crown. The obligation to pay for 
the fruité is upon the at ee) & not upon 
the Minister as such, &, therefore 
not subject to attachment by garnis a 
rocoedings.— MILDURA CO-OPERATIVE 

RULT . Ltp. »v. Noyvon, Re NoYor, 
ee ee Oe aor ae 

° L. R. . r 8 

a It, 284.—AUS. 

$44 1. Personal labtlity—Queaion 
a ‘act. ag ae v., HUGONNARD (1899), 

err, L. R. 69.—-OAN. 

ab. Indemnity dct, 1920 (c. 48)—~ 
Effect of. }—Indemnit Act, 1920, 
a. I (1), does not app y to actions to 
enforce the imploment au Govt. 
Departments of thelr wartime pad 
Saher The saving of actions in edo 

“rights under, or alleged bre 

ae ntract *’ contained in sect. 1 TS 
expites to cases in which ts under 
a contract have been in’ 
or a contract has been directly 
Breaches: by the piped Bey Ti aceccog 
rerogative 
: TRE er (1928) | S C. ore — 





PART IV. SECT. $3, SUB-SEOT. 2. —- 
366 ii. ———.]-—-A servant of the 


-Refd. North Charterland 
Exploration Co. (1910), Ltd. v. BR. (1930), 99 


—Mentd. Doe d. Hayne v. Redfern (1810), 


488. Add. Annotation :—Refd. L. C. C. v. Hackney 
B. C., [1928] 2 K. B. 588. 


513. Add. Annotation :—Refd. Fisher v. Oldham 


Corpn., [1930] 2 K. B. 364. 


541. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


555. Add. Annotation :—Refd. R. v. Divine, Er p. 


Walton, [1930] 2 K. B. 29. 


601. Add. Annotation :—Consd. More v. Weaver, 


[1928] 2 K. B. 520. 


604. 


No. 940a, 


636. 


Crown is Hablo foe pis own wron 
acts..—-MOoRTON v. BARTLETT (1874), 
15 N. B. R. (2 Pug.) 215.—CAN. 

a xil. pti pe er.) 
—In renpase against a mn cipal corpn. 
for the their pathmaster, in 
causing statute grt ies to be performed 
oo Ph n land of pitt, eged by 

fts. to be an o al allowance for 
oad it appeared that the athe athmaster 
ac under an order written by the 
clerk, by the direction of the council 
while in session :—Held : sufficient to 
render the corpn. Hable, & @ bye-law 
was not necessary.-—NEVILLB v. Ross 
hair CORPN. (1872), 22 G. P. 


PART IV. =, i aaadiacal 2.— 
e a e 

378 xviii. ——-.] —The Land Scttle- 
ment Board, created by Land Settie- 
ment & Development Act, R. 8. B.C. 
1924, c. 128, is a department of the 
Govt., &, thore being nothing in said 
Act or other statutes which gives it a 
right to sue or be sued, no action lies 
against it for acts done in ats official 
capacity.— RaTTEND LAND 
ut 028) 3 D. L. R. 


ETTLEMENT BOARD 
383; (1828) 8 W.. WR A783 39 H.C. R. 
aa 235 affd., (1929) 1-D. L. R. 243.— 


PART IV. axCr. 7 elias 4.-—— 
sf, Commissitoncra of Public A’orks.) 
—By a private Act, St. Stephen Green, 

Dublin, which previo, ed beon 

vosted in eomre. as a p ae dons 

was vested in the Coens. of 

Works, who were, by the Act, charged 

with the duty of maintaining the sale, 

to be used as & public park, with power 
to acevept private subscriptions from 
permons willing to contribute tawardsa 
beg § into execution the purposes 

of the Act, but with no power to levy 
rates or tolls. though auth to 
peter such of the expenses incurred 
the Act into execution as 

oould not be defrayed out of moneys 
received by them under the Act out 
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701. Add. Cifations :—[1928] 2 K. H.1; 
K. B. at p. 59; 138 L. T. 308 ; 26 L. G. R. 10. 
708. Add. Avngiahon i—As to (2) Refd. Brown v. 
Dagenham U. D. C., [1929] 1 


Add. Annotation :—Consd. More v. Weaver, 
[1928] 2 K. B. 620. 


In the third line of the existi aragraph 
read “‘ 1813 ” for ‘‘ 1913.” neers 


698. Add. Annotation :—Consd. Wisbech R. D. C. 


07 L. bs 


K. B. 737. 


of moneys to be provided by Parlia- 
ment. Pitf. in action sought 

mages for injuries received by him 
while lawfully 1 the square, by 
coming in contact with an iron railing 
which the statement of claim alleged 
was erected therein by the Comrs. of 
Public Works in a negligent & dan- 
gerous manner :—Held: the con 
of Public Works in Ireland were u0¢t. 
by virtue of the Act, constituted 
servants of the Crown.— WHEELER tt 
COMERS. OF PUBLIC Works, [1903] 2 
I. R. 202,.— IR. 


a IV. SECT. 3, SUB-SECT. 4.—B. 


Revad., {1927} 1 D. L. R. 969; 
(1927 }8. C. It. 226. 

ag. inapedore pointed under 

Novious OT oh. }—Inspectors 


appointed ah wd Pecan ttre under 
oxious Weeds A 1924, «. 20, are 
not employees or acaats of the muni- 
cipality, a are public officers per- 
public services for the benefit, 
ae of the municipality in its corer 
capacity, but of ite inhabitants & those 
of the Ahi eee. — MEAD ?¢. 
MaRQvis Se ee 
¥ er ae 524; . 1028] 1Ww 


PART IV. SECT. 4, SUB-BECT. 1. 
Re O'CONNOR sf 


5483 ii. 
LEMIEUX, , (1997 3 L. R. 881; 
Oo. L. R. at p. 3 4.—CAN, 


a 


PART IV. = 4, SUB-SECT. 6.— 


Pcl casa to return convictton — 
of action.) -DRAKK r. PRESTON 
O73), 34 UU. “C. RR. 257.-- CAN. 


PART IV. SECT. ale 2.-- 


B. (9). 
si.- mitt if Pr 

joas Cae 137 ar) 5 vane STATO oe 

fleas W ae Rte 69; 29 Alte. L. 


Vol. XXXVIII.~—Public Authorities. 


Cases 719—868, 


Part V.—tInterest or Bias of Judicial and Quasi-Judicial 


Bodies. 


719. Add. Annotation :—Generally, Refd. Maclean | 


v. Workers’ Union, [1929] 1 Ch. 602. 


731. Add. Annotations: — Refd. Maclean 


. 


ee eee 


Part VI.---Statutory Protection 


Workers’ Union, [1929] 1 Ch. 608; R. uv. 
Huntingdon Confirming Authority, Ea p. 
George & Stamford Hotels, Ltd., [1029] 
1K, B. 608. 


~——— 


Public Authorities 


Protection Act. 


788. Add. Annotation :— As to (1) Consd. Scammell 
v. Hurley, [1929] 1 K. B. 419. 


736. Add. Annotation: —Refd. Graigola Merthyr 
Co. v. Swansea Corpn. (10928), 138 1. T. 465. 

S. P. Moss t. SALFORD CoRPN, (1908), 72 
J.P. Jo. 341. 


766. Add. Annotation :—Refd. Graigula Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344. 


777a. Duty to prosecute.! -Held: the duty to 
rosecute for an offence is not a ‘‘ public 
uty” within Public Authorities Protection 
Act, 1893 (c. 61), 8s. 1. MArtiIn v. LONDON 
Country Councin (1929), 141 I. T. 120; 93 
J.P, 160; 45 7T. L. R. 318; 27 L. G. R. 497, 
28 Cox, C. C. 88, 
Add. Annotationa: - Refd. Scammell v. Hurley, 
[1929] 1 K. B. 419; Graigola Merthyr Co. v. 
Swansea Corpn., [1929] A. C. 344. 


Add, Annotation : —Refd. Scammell v. Hurley, 
[1929] 1K, B, 419. 


Add, Annofationa: —Refd. Scaramell v. flurley, 
[1929] 1 K. B. 419. Mentd. The Iarkaway, 
[1928] P. 199. 


Add. Annotation: Apld. Graigola Merthyr 
Co. v. Swanses Corpn., [1928] Ch. 235, 

804. Substitute Cilations. [1920] A. C. 344; 98 
l.. J. Ch. 233; 140 L. T. 505; 03 J. P. 121; 
45 T. L. It. 219; 73 Sol. Jo. 109; 27 L. G. R. 
243, H. L. 


- ~] -If a party bona fide, & not absurdly, 
believes that he is acting in pursuance of a 
statute, he is entitled to the special pro- 
tection which the legislature intended for 
him, although he has done an illegal act. 
SPOONER v. JupDOW (1850), 4 Moo. Ind, App. 
tary 6 Moo. P. CC. C. 257; 18 E.R. 734 

> C' 

Annotations ; Menta. Secretary of State in Counei) of 
India r. Kamachre Boje penais wag ae a. Mee: ar App. 
476: Graham c. Berry (348 3 ‘ 207 : 
Hinelatr . Broughton & Gareanent of India Missa), 7 


L. T 
$27. yer Annotation :— Consd. R. 1. Minister of 
Health, Er p. Yaffe, (1930] 2 K. B. 9%. 
PART VI. SECT. 2. 


739 it. ——_— ——— Harbour trustees. }—~— 
The mere fact that bodies such as 
administer 


Gnnetaklcon und Acts of Parila 
un er o arlia- 
ment is not ge pa ird to satis Longa 
as successful 


739a. 


784. 


795. 
800. 


803. 


808a. 


suanos, or 
exeouts 





839. 
854. 


854a. 


Arentatation . 


aldd. Annotation: Consd. Seanmell 
Hurley, {1929) 1 iB. BH. 419. 
Add. Annotation: As to (1) Refd. Scammell 


v. Hurley, [1929] 1 K. LB. 419. 


-.}--Where deft. appears to be acting 
as a mnember of a public body under statutory 
authority & pleads the six months’ limitation 
imposed by Public Authorities Protection 
Act, 1803 (c. 61), as the period within which 
au act i ion must be brought in respect of his 
acts, pltf. can defeat that claim by proving, 
on suflicient evidence, that deft. waa not 
really intending to act in pursuance of his 
statutory authority, but was using his pro- 
tended authority from some improper motive, 
such as spite or for a purpose entirely out- 
side statutory justification. 

Where defts. are found purporting to 
execute a statute, the burden of proof is on 
es to prove the existence of such a dis- 
nest inotive & the absence of any honest 
desire to execute the statute, & such existence 
& absence should be found only on strong 
& cogent. evidence. SCAMMEILLG. & NEPHEW, 
a ® Hterery, [1920) 1 K. 1. 419; 98 
I. J. KK. 1. O83 110 LT. 286; 93 J. PP. 90; 
27 1. GR. 53; sub nom. SCAMMELL CG. & 
Nersmw, Lrp. ». ATTLER, 456 'T. 1. RR. 753 738 
Sol. Jo. 12, C. A. 
hare Ket. 


tv. 


Minister of Health, Ary. Valle, 


{igse) 2K. B. 


860. 


860a. 


861. 
863. 
864. 
869. 


action was “for an act done in pur- 

axectition, or intended 
on of any orm of Parliament, | I 
or of any public duty or authority, or 
in of any alleged nogiect or 
default tn the eaxocution of any such * 


Add. A sh aididses : Folld. Kuncotm Guardians 
r, Worrall (1930), 94 J.P. Jo. 206, 

Recovery of loan by guardians. | 
RUNCORN GUARDIANS tv, WORKALL (1080), U4 
J.P. Jo. 205, D.C. 

Add, Annotation: Refd. R.v. 1. C. C., Wap. 
Swan & Kdyar (1927) (1929), 141 L. 'T. 600. 
Add. Annotation: - Apld. Graigola Merthyr 
(Co, v. Swansea Curpn., (1029) A. ©. 444, 
Add. Annotation :-- Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 236. 

Add. Annotation: Refd, (iraigola Merthys 
Oo. v. wensee COM ns, i slaGey A.C. S44. 


-~ = a aed e 


Fatal Arvidents tei.) AVELLBN oF. 
ahi nue Boann of HeaLin, (1020) 


PART VI. SECT. 5, SUB-SECT. 1. 


fenders Act, dut or authority.” ~ LIVING- am. Admiralty Om Sebi in 
as between at & ollant anaae “ublic STONIA me Lrp. r. aeitg Kachequer Court of ct not 
‘Authorities tection Act, 1893 (c. 61), NAVIGATION rRUSTERS, 11928] #. C. appltoable .} Sypney, Carx HRETON 
Sa an tas eoactineuts ewulntine a MowTREAL HH, Co. 1. MONTREAL 
{ M 
their State & functions as co PART VIL. SECT. 3, SUB-SECT. 2. 1; 20 D. L. It. 348, - AN, ma 


constitu 
relevant to the question whether the 1 £6 


1219 


-~ — Negligence-——Claim under 


Cases 870—1089a. 


870, 


Add. Annotation :-—Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928] Ch. 235. 


876. Add. Annotation : —Refd. Scammell v. Hurley, 


882a. 


884. 
885. 
886. 
887. 
888. 


931. 


[1920] 1 K. B. 419. 


—.|—Certiorari is not a “ proceeding ”’ 
within Public Authorities Protection Act, 
1893 (ec. 61), 5s. 1..—R. v. LONDON CouNnTy 
Counci,, Ea pv. SWAN & EDGAR (1927), Lrp. 
(1929), 141 L. T. 590; 45 T. UL. R. 512, D.C. 


Add. Annotation :—Refd. R. v. L. C. C., Fx p. 
Swan & Kdgar (1927) (1929), 141 L. T. 590. 


Add. Annotation :—Refd. R. v. L. C. C., Va p. 
Swan & Edgar (1927) (1929), 141 L. T. 590. 


Add. Annotation :—Refd. RB. v. lL. C. C., Ex p. 
Swan & Edgar (1927) (1929), 141 J. T. 590. 


Add, Annotation :—Refd. R. v. L. 0. C., Ha p. 
Swan & Kdgar (1027) (1929), 141 1. T. 590. 


Add. Annotations :-—Refd. R.v. LC. C., Hap. 
Swan & Wdgar (1927) (1929), 141 1. I. 590. 
Mentd. Pickford v. Quirke, Pickford v. I. BR. 
Jjomrs. (1927), 188 L. T. 600; RK. a. St. 
Marylebone Income Tax Comrs., Fa p. 
Schlesinger (1928), 13 Tax Cas. 746. 


Add. Annotation :—Consd. Morriss v. Winter 
(1929), 46 T. L. R. 643. 





940a. Detention after receipt of remission marks— 


1087. Add. Annotation : 


PART VI. SECT. 5, SUB-SECT. 3. 
ap. Continuing trespass - Action not 
barred by 


PART VI. SECT. 6, SUB-SECT. 1.~-A. 


hi. 
by corporation from liability Jor acctdend.| 

On an appl. under The Town 
1937, 8. 566, for leave to bring an action 
ugealinet a town for injuries sustained, 
miure than three months previoudly, 
owing 
belonging to the town: 
fact. that the town had released an 
insurance Co. 
with respect to the asecident did not 
prejudice It in such a muinanner as to lead 
the ct. to refuse to exercise 
cretion under said section to allow the 
notion to be brought. 
Kerevan Town, (1828S) 4 DL. Re aan; 
j1p28) 2 We. W. RR. O86. ; 


PART VI. SECT. 6, SUB-SECT. 6. 
n (p. 133) i, —- 
reapect of want of ¢ 
misfeasance.)—-PRENTICE v. SAULT STR. 
Manx, (1027) 4 D. L. R. 800; 61 


BO (er. TRURO | 
Corpn,. (1000), 33 N.S. R. 401.—-CAN. 
| 
4 
{ 


Continuance by successive prison Governors. } 
—M. was convicted in Dec. 1925, of certain 
misdemeanours & sentenced to two years’ 
imprisonment with hard labour & twelve 
months’ imprisonment, the sentences to run 
consecutively. An order was made by the 
ct. directing that he should be detained in 
prison in conformity with the sentences 
passed. tle was first detained in VPorts- 
mouth Prison & afterwards in Pentonville 
Prison. In Dec. 1927, after M. had been 
removed to Pentonville Prison, the Governor 
of Portsmouth Prison indorsed on M.’s stage 
card the forfeiture of five remission marks, 


T. dR. 650. 


0. L 





J'ovuns Incorporation  4Act, 


4).]~- ARCHIBALD 0, 


[1927] 4 
Ww, 

aq. fishery vi 
by an Indian 


F dD. 
Release of insurance company 


Act, 


game & fisher 


defective 


alHeygod 
iteld 


to wirtug 


the 


from further liability Ontario Gamo & 


its div- shing :---Held : 
Ke Rory & fey oO. E. e 27: 


CAN. 


Where action tn 


used bi 


iy ca 





rires.|— LA 


Apld. Stoke Newington 
Borough Council v. Richards (1929), 46 


oe (p. 131) 4 - ‘ 
tr Ro {7929} 1 DD. L, k. } 

© (p. 134) fi, - — 48 to tnjuries.]— 
MILIS t. CITY OF LETHBRIDGE (Alta.), 
L. KR. 1019; {1927} 3 
W. I. 421.—CAN. 


vector. F- In an action 
ving on an Indian 
reserve aguinst a tishery inspector & a 
overseer in trover, to 
recover the value of a seine fish 


953. 
955. 
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to make it agree with M.’s record. There 
was a dispute whether or not the Governor 
of Portamouth Prison had ordered the 
forfeiture of those marks on May 10, 1926, 
& the jury differed with regard to it. Asa 
result of the forfeiture of those five marks M. 
was released by the Governor of Pentonville 
Prison on, July 21, 1928, instead of on 
July 20. Qn Aug. 2, 1928, M. brought an 
action against the Governors of both prisons 
to recover damages for his detention in 
prison during that one day. The jury found 
that the Governor of Portsmouth Prison had 
not acted maliciously nor with intention to 
injure M., & that he had not made a false 
statement :-—Held : the Prison Rules did not 
confer upon M. any legal right to an earlier 
discharge by the obtaining of remission 
marks, & that therefore the action could not 
succeed against either of the Governors ; 
having regard to‘ the findings of the jury the 
action could not succeed against the Governor 
of Portsmouth Prison; & that deft. was 
protected by the Public Authorities Pro- 
tection Act, 1893 (c. 61), as the action was 
not brought within six months of the act 
that caused the damage, there being no con- 
tinuance of the injury or damage, as there 
was no continuance of the act by that deft. 
which caused the damage, & the Governor 
of Pentonville Prison was protected, as he 
had merely acted in pursuance of the order 
of the ct.---MoRRIss v. WINTER, [1930] 1 
K. B. 243; 99 1. J. K. B. 10L; 142 1. T. 
67; 28 Cox, C. CL 687. 

Add. Annotation :—Refd. Morriss v. Winter 
(1929), 45 T. 1. R. 643. 

Add. Annotations :---Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1928) Ch. 235. Refd. 
Morriss v. Winter (1929), 45 T. L. R. 643. 
Add. Annotation :-—-Consd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. C. 344, 


Part Vill—Tenure and Compensation for Abolition of 
Office. 





- R. 246 > revsd. 11928) 3 D. L. R. 
5645 (1928) 8.0. 14.3 


the property of pitf, seized by defts. 
upon the reserve, defts. justified under 
Dominion Fisheries Act, 1914, & 
es Act, 1914, 
nv license to fish having becn taken out 
by pitt. or those who usod the seine for 
no notice of action 
Was necessary.-~ SERO rv, GAULT (1921), 
61D. I. Re 827. 


Fisheri 


PART VIII. SECT. 1, SUB-SECT. 2. 


h i. Notwithstanding can- 
tract for tern certain —Contract attra 
sr is t, SUMMERSIDE, [1933] 

4 D. de R. & 1.—- CAN 
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09.-—CAN. 


1 McGreuor 
81.—- CAN. 


10388a. Children of deceased constable Constabu- 


lary (Ireland) Act, 1922 (c. 55), sched. Part J, 
r. 4.) KEGAN v, A.-G.. No. 1048a, post. 


k fi. Appointment until successor 
appourted- Appointment of successor 
Right to salary tn leu of notice.) — 
BLAKELEY tt. CHARLESWOOD JRURAT 
MUNICIPALITY, [1928] 2D. L. RR. 647; 
{1925} 1 W. W. 1. 828; 37 Man. lL. A. 
331. —CAN. 
li. — Of weights & measures.) — 
Held: (1) the office of inspector was 
a freehold public office tenable during 
life or good behaviour ; (2) an inspector 
was not Hable to dismissal at the 
pleasure of the Governor in Council 
as the holder of a public office under 
the Govt., but could anly be removed 
from office by the justices in petty 
sessions for good cause, & after being 
called upon to show cause against his 
removal: (3) the acceptance of a 
salary did not affect the tenure of bis 
office, or render him Hable to di 
vy the Govt. as a public servant.— 
kz vo. Evans (1909), 10 S. R. N.S. W. 
1; 23 N.S. W. W.N, 189; 9C. L. BR. 
140.—_AUS. 


st. Dele gution a 





net, 


a a ne rer er 


waa: ee ee. 


meer to depart- 


menial heads.|-—'The municipal council 
of Sydney a resolution provi 
that the d or BUR- 


or 
pension of any employce should be left 


Vol. XXXVIII.~—Public Authorities. 


1046. Add. Annotation :—Consd. Stoke Newington 
ae Council vr. Richards (1920), 45 
T. L. R. 650. 


1047. Add. Annotation: -Consd. Kiddie tv. Port 
of London Authority (1929), 98 J. BP. 203, 


1048a. For loss of salary—-Meaning of salary—— 
Constabulary (Ireland) Act, 1922 (c. 55).}— 
(1) In Constabulary (Ireland) Act, 1922 
(c. 55), by which compensation on the basis 
of salary is payable to the members of the 
disbanded Koyal Constabulary, the word 
‘‘ salary '" means wages or pay & does not 
include allowances, such as allowances for 
lodging, house-rent, & servant. (2) Under 
Part J, r. 4 of the sched. to the Act the 


Seas ae aia eee gc 


ee ee ee ee 


me ae ee rier ee — ~ ~_ - _ 


in the hands of the heada of the respec- | 
live departments subject to appeal to 
the town clerk, whose decision was to 
be final. An employee who was anb- 
{ 
{ 


CIPAL COUNCIE (1927), 288. 
14%; 


sequently dismissed bs a departmental 


1057. Add. Annotation : 


ti Nos. We WIN, 90. 


PART VIII. SECT. 2, SUB-SECT. 2. 


Cases 1046—1057. 


children of a constable who has received 
compensation on his compulsory retirement 
are not, on his death, entitled to any pension 
or gratuity unless his death has taken place 
Within 12 months from the date of his receipt 
of such compensation, inasmuch, as, by 
clause 6 of Royal Trish Constabulary Ponsions 
Order, 1922, the children of a pensioned 
constable are not, by the mere fact of bis 
death, entitled to any allowances unless he 
has died within 12 months from the grant of 
his pension. Baan or ALG. (E80), 47 
TE. ROOD: Tt Sol. do. Sag, HL. 


Consd. Stoke Newington 


Borough Couneil v. Richards (1028), 46 
yy, )u. Rh. O50), 
nN.S. W. See, further, JEPENDENGCIER, Nos. 


-AUS. Tldb, Tide. 


PART VII!. SECT. 2, SUB-SECT. 3. 


head brought an action against (he n. For! Wiad r. COCHRANE 0, ALG. po sw. Caleufaled on years of actual 
council for wrongful dismissal (987) EE Re. 288" read “Wagga om, sereiee  dddation of years under coud sy 
Meds the eouncit: had) power to. AG. Ob Trish FREER STAT, (1927) vehkome OOSULEIVAN oe A 
delegate its authority to discharge | A. ©. 671; 98 Le do POOL Sak 99 Coe, Natallion rm Liven ooo, 
cinploses, Baynyoo. sypyey Meu 1. T. 4605 48 PR. oT PPMP E.R. gS. OR 
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Cases 9—70. ENGLISH AND Empire Dicest SuPPLEMENT. 


PUBLIC HEALTH AND LOCAL ADMINISTRATION. 
Part I1l—Control by Ministry of Health. 


9. Add. Annotation :—Refd. A.-G. v. Sunderland 


authority under 1875 Act, s. 15, to keep 
Yorpn. (1929), 46 T. L. R. 10. 


sewers in repair cannot be enforced by an 


10a. - Confirmation of unauthorised improve- action by a oe person for a mandatory 
ment scheme - Effect of Housing Act, 1925 injunction. proper remedy is a com- 
(c. 14), 8. 40 (5).] —R. ». MINISTER OF ILEALTH, plaint to the Minister of Health under sect. 
14. Add. Annotation :—Dbtd. R. v. Minister of Disrricr Counom, [1929] 1 Ch. 287; 98 


L. J. Ch. 88; 140 L. T. 246; 98 J. P. 67; 
45 T. L. R. 106; 27 L. G. BR. 828. 

Add. ‘Annotations :—Apld. Clark v. Epsom 
R. D. C., [1929] 1 Oh. 287. Refd. Musical 


Health, Kz p. Yaffe, [1930] 2 K. B. 98. 


20. Add. Annotation :-—As to (1) Consd. Crediton 


Gas Co. v. Crediton U. C., [1928] Uh. 447, 38: 


28. Add. Annotation :—Refd. Clark v. Epsom Performers’ Protection Assocn., Ltd. v. British 
R. D. O., [1929] 1 Ch. 287. International Pictures,\Ltd. ( 1980) 46. L. R. 
29a, ——— ——- —— ——.]—The duty of a local 485. 
Part V.—Bye-Laws. 
49. Add. Annotation: Refd. HR. v. Minister of 70. Add. .4nnotation :—Refd. R. v. Minister of 


Health, Ha p. Yaffe, [1980] 2 K. B. Ox, Health, Lx p. Yaffe, [1980] 2 K. B. 98. 


PART I. 


sa. Power to acquire land—For 
offices. }—MAYVILLE OCAL ADMINIS- 
TRATION & HEALTH BOARD v. GIELINK 
(1928), 49 N. L. R. 148.-~8. AF. 


PART II. SECT. 3. 


o i. —~--- Order for abatement of 
mursance made on report of--Kffect 
of report of Department of Health.\— 


r (p. 158) i. — — - Se 
Powers of county court judge.) - 
county ct. Judge holding a scrutiny of 
the ballot yapers deposited in a vote 
on a municipal bye-law may go behind 
the voters’ list inquire if a tenant 
whose name is placed thereon has the 
residential qualification entitling him 
to vote. The judgo has no power to 
inquire whether rejected ballots were 
cast for or against the bye-law. 


infringed his certificate where the 
customer was a bond fide traveller, who 
could lawfully have been supped on 
snaey: aco v. Ross, (1928) 


t pie 161) L— Ftate likely to 
pecans than re ea 
agar "th ete would not a rfere.— 


& SULLIV CORPN. 
ACHES ve uo C. R. 688, CAN. 











LEATHER 0. DooMtrin Co., LD. Ballots rejected on a scrutiny must be e (p. 161) i, —— -——- —— Street 
Ena 21. i. KR. 805; 62 0. LR. deduetod gat the total number of not yet opened. }|—A oye ae provided 
62. - CAN. votes cast in favour of the bye-law.— for the construction of side walks on a 
PART V. SECT. 1 MCPHERSON v. MEHRING, [1913] 47 street to be opened :-— Held: as the 

: HoCy Ht, on ~ CAN. ptreet shown on the plan was not yet 

a {p. 156) i. —— By Hailway & aa (p. 158) t. - ~- —-—J—Re & might never be a public street, the 

Municipal Bourd—Does not validate Wowarp Ps TORONTO CoRPN. Re council exceeded its authority in in 

invalid = bye-law.|-~Re Canka LOMA, Swrer & TORONTO CORPN., [1928] Passing the bye-law, which shoul 

a ar be M615; 610.1. B.D. 1, R958; 610.1. 2. 568.—CAN, Lherptore be quashed ; | the oreised in on 

—~CAN, ne : i) © ot. sho no exercise 
a (p. 150) ti. —-— -—~ Leave ” appeal nist Sle gE I fede ae ao ' Coa ne Atta rt Guarro ig 

from Board— Grounds for granting.}— oompetent in a summary proceeding & La Barn Town, [1 1 

He Casa Loma, (19271 4 D. 7. R086; fo challenge the yalldity of a bye 950; 62 0. L. R. 140.—CAN. 

G1 0. 1. made by a local authority, even A ice hb 0, (P. 161) fi. marconinent tof ithe 

MecinnanON ge To nONTO GOREN. a 7 ager ate ane approval. se iiaae Passed "efore’ | land red.] —Re 

cr 1 Secre of State.— ’ 

(1863), 22 U. O. R. 613.—CAN. DAVID LAWHON, LID. & "TORRANCE, oT no aan? eet, Town, {79381 
as (De 156) I. wie eae [1929] 8. C. 119 (d.).— SCOT. oA eae ee 
iance wu condidion greceden : 

(vhon in passing @ bye-law a municipal PART V. SECT. 2, SUB-SECT. 2, 161) ili, ——— Bye-law 

council oncocts its Hinited jurisdiction 54 ii TOWN- width of streets an mg 


or ignores a condition precedent to the out building sites—Whether appl 


exercise of the powers conferred on it 
by statute the duty of tho ct. is to 
quash the bye-law for illegality or, in 

the caso of a prosecution baie it, to 
distniss the char &, therefore, 
evidence is adimissl le to show that the 
condition preoedent had not pect 
vommpled with— R. ez rel. DoNaLp 
'THOMPBON (No, | a hy cage t (1930) 4 
DD. vr RR. O58 ; ; ° t. 509 ; 52 
Can. Crim. Car. i ‘CAN. 


PART V. SECT. 2, SUB-SECT. 1. 


ooo (p. 157) 1, —— Bye-law pro- 
hibiting en of antimals——Kice 
torlth consen ‘4 council — Condttions 
under which consent given nat act ouft.}— 
MILLER v. BRIGHTON CrTy, [1028] 

ra 375; [1928] Argus L. R. 209. 


eueaae (p. 157) i. -—— ~}—Re ¥ 

Ororr & LONDON, (1927) 4D. LR 
684; 61 0. L. R. 200; reved. {1928} A 
D. Lk $40; 610. L. R. 553.—CAN 





i, ——.}+-Re DUNLOP & 
SHIP OF Douro (1859), 18 U. GO R. 
227. Urgrac 


Pera 160) i. —-— Bye-law creating 
"or unpaid water ratese—Ulira 
tires. BuRTA 1ELL v. SYDNEY ara “a 
ie a L. R. 486; 59 N. 8. R. 

h (p. 161) i. -}~—Re 
Boryuan & TORONTO CORPN. (1887), 
15 Q, R. 13.—CAN. 

m Ap. 161) i. -———— 
Year's .}—A county i cadie ot. 
fssued a ye-law that all licensed 
premises within the district including 
NDs & hetels, oacopt as regarded 
travellers & lodgers therein, should be 
closed wholly on New Year’s Day, 
&, when New Year's Day fell on a 
punday: then on Monday, Jan. 2 :— 

under this bye-law a Monday 
falling on ir oe 2 2 mat oe Pert = 
a Sunday, 
hote)-keeper oh had pee iad 
tomer on such a arontey 2 outwith “the 
permitted week-day had not 


1992 


OO ee en el 


roads gimng access to building estate.) 
—Rost v. SYDENHAM LOCAL ADMINIS- 
TRATION & HEALTH BoarRpD (1928), 49 
N. L. R. 203.—5S. AF. 
ar {p. Habe \ ielbverd 
Whether a 


to owner side mm P 
cipal Act, R. S. "3 : 10s — 179, 
8. 390 (34), as cnacted by 1925, c. 35, 
s. 28, which empowers a rolahpadieg 
to impose a licence fee on ** the owner 
or driver of Ashes truck plying for hire 
or used for the delivery of wood, ooal, 





we 


every owner of a truck 
delivery of mere dise within 
sg are ental ida mn V eee owner 


or Non 
= ¥. R. *e 
WwW. W. R. OTEe: ao “ban, sia 
ser $9 B.C. R. 401 


dd (p. 161) L —— ——  Byetaw 


Vol. XXXVIII.—Public Health. Cases 120-308. 


120, Add. Annotation :—Refd. Bean v. FPlaxton 
R. D. ©. (1928), 189 L. T. 820. 
121a. —-— ———-.}—Pltfs., a firm of builders who 
had, as a private enterprise of their own, 
built a number of houses upon land situate | 
within the jurisdiction of defts., had not | 
complied with defts.’ bye-laws as to the | 
drainage. with the result that differences | 
arose between the ies. Subsequently, | 
by agreement, d appointed a asub- 
committee to settle all outstanding matters, 
& an agreement was arrived at between pltfs. | 
& the sub-committee. One of the terms of 
that agreement was that pltfs.’ drainage 
scheme should remain, although it was con- : 
trary to defts.’ bye-laws. Defts. having 
repudiated the agreement to which their 


~- ~ 


sub-committee was a party, pltfs. brought an 
action claiming performance :—Held : 

as it had not been established that the build- 
ing of the houses by pltfs. was, or formed part 
of, a housing ae to which Housing Act, 
1925 (c. id) 8 B. 90, applied, the verbal con- 
tract made by the s -committee was not 
binding on defts., as “the reason that defts. 
could not confer ‘upon the sub-committee a 
power of enterin atte into any such contract. 
Neither had the Minister power under sect. 99 
to relax the bye-laws in a private building 
scheme,--WILLIAM BEAN & Sons, Lirp. v, 
Fuaxron RuraL Districr Councin, [1929] 
1K. B. 450; 98 L. J. K. B. 20; 189 L. T. 
320; 92 J. P. 121; 26 L. G. R. $35, C. A. 


Part Vi.—Legal Proceedings. 


137a. --— -—-— Town Pollce Clauses Act, 1847 
(c. 88).]—-A corpn. was convicted upon an 
information preferred on behalf of a limited 
co. under sect. 47 of above Act, by one of 
ite directors, for perauttins a motor omnibus 
to be used as a hackney carriage within the 
prescribed area, without having obtained the 
necessary licence under the Act :—Held: 
that P. H. Act, 1875, s. 253, takes the place 
of Town Police Clauses Act, 1847 (c. 89), 
8. 73, which enabled ‘‘any person" to 
recover penalties for offences against that 


189. 


Act, & therefore except in the case of informa- 
tion by a party aggrieved or tho local 
authority for the district, the consent of the 
A.-G, is now a condition precedent to pro- 
ceedings for the recovery of penalties under 
the Town Police Clauses Act, 1847 (c. 89). 
SHEFFIELD CORPN. v. Krrson, 10209} 2 K. R. 
322; 08 L. J. K. B. 501; 121. 'T. 20; 08 
IP. 135; 45 T. lL. R. 615; 73 Sol. Jo. 848; 
27 L. GQ BR. 688: 28 Cox, C. C. 674, DL 0. 
Add. Annotation :--N.F. Sheffleld Oorpn, v. 
Kitson, [1929] 2 K. LB. 322. 


Part VII.- --Particular Provisions. 


199. Add. Annotation: -Refd. Re Whitaker, Rooke 
vu. Whitaker, (1929) 1 Ch. 662. 











286. 


Pry., bes 194th V. L. a2; 
Argus L. It. 


Add. 


Annotation :--As tw (3) Sia ca Bean v. 
Flaxton R. 1. ©. (1928), 1 


189 L. T. 320. 








200. Add. Annotation :—Refd. Re Whitaker, Rooke , 308. Add. Annotation: Apld. Bean v. Flaxton 
v. Whitaker, [1929] 1 Ch, 662. | R. D. C. (1928), 130 L. T. 820. 

rch ppiobok Babb by weenie resto eae | Bane * Epyonrox | PART VI. SECT. 8. 
counc o obtain onal cou ORPN. (A 1925] 1 ¢ 
licence Foe erae aca i924] 3. W.W. Ie. D50.—-CAN, | onic wim wohowe name boar eee ea 

A ' ? Seman) oe : Halirax Ciry vo. O'CONNOR 1Bb2), 
CounciL, [1928] 8. Ct. sh. Bye-law regulating the hous- NO 
B09 . ceed HON) IAT Lee 190 Trek, ng of motor trucks & apparatus used 15 N. 8. R. (3 R. & G.) 190.-~0 Ri 

OT. tn truck cartage busnesa Construction.) | 

da (p. 161) iif. ---- gp te SrRoNact, (192813 D. LH. 818: ¢ PART VI. SECT. 6, SUB-SEOT. 4. 
prohibiting use of vehicle in juiney rr ne m 336; 610. L. Re. | al. Powera of arbtlralor --- Aaaeas- 
raphael without licence —Jitney licences | ment of © ton~ Where corpora: 

9 longer isrued.}—Hte SHAWKA, [19201 | tion had peorr to expropriate 
1D. L. 2. 321; 50Can Crim. Cas, 267; PART V. SECT. 4. claimant’s land J--#e Br. MIouARL’s 
63 0. L. KR. 158,—CAN. lf Attorney-Generul.)—Where } Cot. LEGR & TO or ie nia 119861 

dd (p. 161) fv. akirto | the law resulting from the exercise of , 3 VD. L. It. 720; 62 0. LR AN. 
ing ie oierrs Mg o cleo iV hther | & statuto power to make a bye-law PART VII. SECT. 2, 8SUB-SECT. 1. 

pe for u of fe oF thet Uilo ot lenge ne bot the kl. —— Requiring i 
ia Mw ¥ u & » no 
Somnus nba a: ie A.-G. may sue in rospect of te breach. | WropLewsu! v. MoLAREN (1997), 20 
—A.-G, & LUMLEY v. T. 8. G Son - A. L. R. 24.—-AUB, 
i 


a, 162) t. ——~ “i reatricting 
the 300) tet dg i 








sf. Acie to Sate enforcement of 


1937 
Pci | PART VII. SECT. 5, SUB-SECT. 2.—O, 
an. “ Addition’ to butlding- What 


of reala 
nee Law No. 304 or Minitepoas egal brye-law—-K ad ae i Jtural VUuniel- | amounts lo—Not new gambrel roof in 
Wona Sina vc. MINNEDOBA, uy woe a. Fda Hasan 4 at liew of old rool J. Dannby_ ®, 
hiss 3. W. W. BR. 181.—CAN. sect. 33 Menthe ts . VILLAGE OF Wakaw & EKRaAv# (Snsk.), 
imneys confined t to chim 4.) can be « commenced in respect of uny- 
—R. ¢. JOHNSTON (1876), es U. C. it. | thi thing done under o ies 1 bye-law | PART VII. SECT. 5, SUB-SECT. 4. -A. 
mons -—CAN. or resolution until a mmo. r the so What ts publre butiding —~ Club 
dances— 


Pr tle 





i 
Heguiation of botanic park Ge taeo 


of the bye-law 
a month after | 


a gece Baad 


Bye-ias “law of aoe Puan. WiAtted cetind Gf thn intention to brine ‘f- Lawree Hum 
verre poraese) 8 8. ere oe Ga onee: the action does not ett to an action any ress meer! L, a 106: a | 1048] 
affad., 40 C. L. ry 135.—A UB. , oe pert ee muni palty ier Argus 
(47 lairmed nnde: 
I bye-law.  VTLLENR Vi ‘ec. KHUBAL | PART VIL SECT. 5, SUB-SECT. 4.--B. 


Poa 
BOWMANTVILLE CORPX. 
anon $8 %. GC. BR. 580.—CAN. 
sg. ~— Bye-tlaw increasing service 


np. R, 919; 1 W. W 
8. i “RR. 406.—CAN. 
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iNegu 
hae he er oF RR Or {1929} 2 


Who are owners---County courl 
i. v. Tykong Counrry J.1., 


186; 23 howee.} 
OaeP NOL 103 CIR 


~-I 


318. Add. Annotation: Refd. R. v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 
333a. Relaxation of bye-law—Under Housing Act, 
1925 (c. 14), s. 99.)—Wiut1AM BEAN & Sons, 
Lrp. v. FLAXTON Runa Districr Councit, 
No. 121a, ante. 

339. Add. Annotation :—Generally, Refd. Graigola 
La Co. v. Swansea Corpn., [1928] Ch. 


341. Add. Annolation :—Mentd. Graigola Merthyr 
Co. v. Swansea Corpn., [1929] A. O. 344. 

356. Add. Annotation :—Consd. Brown v. Dagen- 
hain U. D. C., [1929] 1 K. B. 737. 


386. Add. Citation :—[1928] 1 K. B. 65, D. C. 


502a. ——- -—— From owner—Who is owner.]— 
A solr., acting for the administratrix of a 
deceased person’s estate, employed a builder 
to collect the rents of three working-class 
houses, & to pay the proceeds over to him. 
The Jocal authority having executed works 
under Housing, Town Planning, etc. Act, 
1919 (c. 36), 8. 38 (see, now, Housing Act, 
1925 (c. 14), 8. 3), sought to recover the 
expenses from the solr. as ‘‘ owner ’”’ within 
sect. 38: - feild: he was the owner, though 
he was not the person who received the rent 
directly from the tenants, as there might 
he more than one owner, & every one receiving 
the rent, as rent, in succession became the 
‘* owner.”’ ~WaTTS v. BATTERSEA CORPN., 
(1920) 2 K. B. 63; 981. J. K. B. 273; 140 
L. T. 694; 93 J. P. 187; 45 T. L. R. 224; 
73 Sol. Jo. 143; 27 L. G. R. 307, ©. A. 

502b. -- - -—-—— Statutory charge-—IJncidence of 
charge.| —-The charge areayed by Housing 
Act, 1925 (c, 14), 5. 3, is not a charge on the 


en = - 


PART VII. BEG 5, SUB-SECT. 6.— 








— Gives no charge 


— eee 


352 iv. ——~- Charge on patient’s land 
on la 
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interests of the rack-rent owner only, but is 
a charge upon the entirety of the interests 
in the premises.—PADDINGTON Boroucu 
QounciIn v. FINUCANE, [1928] Ch. 567; 97 
L. J. Ch. 219; 139 1. T. 368; 92 J. P. 68; 
26 L. G. R. 283. 

Annotolion :—Folld. Bristol Corpn. v. Virgin, {1928] 2 K. B. 


502c. 











——.]—-The charge given 
to a local authority in respect of repairs by 
Housing Act, 1925 (c. 14), s. 3, is a charge on 
the whole of the proprietary interests in the 
premises, & ranks in priority to a fee farm 
rent already issuing out of the premises. ~-- 
BristoL CORPN. v. VIRGIN, [1928] 2 K. B. 
622; 97 L. J. K. B. 622; 1389 L. T. 376; 
92 J. P. 1465; 447. L. R. 546; 261. G. R. 
443, D. C. 


506a. Improvement scheme—Validity—Particulars 
of proposed development must be shown.| - 
An improvement scheme purporting to be 
made under the provisions of Housing Act, 
1925 (c. 14), after providing for the acquisi- 
tion & clearing of an unhealthy area, proceeded 
to empower the local authority to sell, lease 
or otherwise dispose of, as they thought fit, 
the cleared area or to appropriate or use it 
for any purpose approved by the Minister 
of Health. he scheme further provided that 
if the Minister so required, the local authority 
should provide a number of dwellings, not 
exceeding 72, suitable for accommodation 
of persons of the working classes, on a site 
either within or without the area, according 
to a scheme to be approved by the Minister. 
The scheme had been presented to the 
Minister with a petition for its confirmation : 


en 





Ci Wiaeenncsnmmmenel 


for the treatment of ind. 





ee oe — 


nts which 


nd of husband | arises under Rural Municipality Act, 


4 j— - 198, 199, is vested in the city, not 
sq. Bye-law providing for formation Ca aarti re Siockanee: ena in the hos h 

. . debe ; 4 pital board. In such an 

of residential area—Permitting erection | wunicrpality CAVEAT, [1922] 2 | action the fact that deft. municipality 


of shops in spectfied rae eg BARNES 
v. COBURG CiTy, [1928] V. L. R. 334; 
[1928] Argus L. R. 197.--AUS., 
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352 v. 
areor 





W. W. R. 898; 66 D. L. R. 819.—CAN. 


No precedence over 
mortgage.) —- MANUFACTURERS 
AFR INSURANCE Co. 





did not answer the notice which the 
hospital board, as required by scct. 
199 (1) (q). sent to it, does not preclude 


FLOWERY it from disputing the alleged residence 


829 i. Continuing offence—Erection 
of butlding without approval of plans— 
No notice of disapnroval served by 
ecounctl.}—-Held : the contravention of 
the bye-lawa was oa continuing offence. 
—PORTSTEWART URBAN Jisrricr 
vocxe v. HAMILL, (1927] N. I. 181.— 


PART VII. SECT. 6, SUB-SECT. 1.—B. 


382 it. —— - ——- — Hmnloyer—EHvidence 
of contract for medical & sur care 
of employces.)-—- QUEEN ICTORIA 

EMORIAL HOSPITAL v. Bootn, LTov., 








(1927) 4p. L. R. 1016; 610. L. R 
93,—CAN. 

352 iil. Patient admitted aa 
resident of ctly——Bui having legal 


settlement elsewhere.) —-On tho certificate 
of her physician that she was a resident 
of the City of Sydncy, G. was admittad 
to the Sydney hospital as a patient 
fortreatment. It was d ‘vered somo 
time lator that G. had a logal scttlemont 
at Glace Bay, & ahe waa removed there 
& accepted. In the meantime there 
was due to the Sydnoy hospital the 
sum of $194.5 for hospital sorvices, 
including druge & medicines. The 
amount duc was admitted :—Held: 
the City of Sydney, paying the claim 
of the ho , i entitled to 
indemnity against deft.. & judgment 
should be entored in favour of pltf. 
for the amount claimed with coats.— 
SyYPDNeY Orry ev. Giack Bay Town, 


(1928) 1D. LL. R. 729; 50 N. 8. 
48. —CAN. 


Vv. 
PLAINS (No, 33), [1924] 1 D. L. R. 66; 
20 Alta. L. R. 100; [1923] 3 W. W.R. 
1361.—CAN. 


352 vi. --- — Action to recover— Con- 
dition precedent, )}—FProof of the written 
order required by Town Act, 1927, 
s. 153 (4), is essential to the main- 
tenance of an action under s. 153 (9) 
tor the recovery by a municipality of 
the value of the treatment & care 
furnished in a municipal hospital to an 
Indigent sick erson.—-SIsTERS OF 
CHARITY OF THE PROVIDENCE GENERAL 
HOSPITAL OF DAYSLAND v. MARTY, 
HDMONTON Crry ov. Marty (Alta.), 
11929) 4 Db L. R. 797; 3 W. W. R. 
2645, —CAN. 4 
; k an rg a pay en ae 
hy matron to treat emergency case.)-— 
Where an indigent resident of a rural 
municipality was admitted to a 
hospital, as an emergency case, & the 
matron of the hospital called in a doctor 
on the rota to treat the case, held that, 
under Rural Municipality Act, R. 8. 8S. 
1920, c. 89, he was entitled to recover 
fiom the rural municipality his reason- 
able charges for necessary services 
rendered the Laser COLES v. WAWw-:- 
KEN RvuRAL MUNicIraLrry, [1923] 3 

e Ww. R, 533; affd., {1929) 4 D. L. R, 
1071; 1 W. W. R. 663.—CAN 
k fi. ———~ For treatmend of indigents.) 
—Where a city owns a hospital & the 
hospital board ia not a body corporate, 
but merely a man bogs which 
the city may appoint to conduct the 
hospital, the rigbt of action to recover 
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< 


& indigence of the patients in question. 
~—-Moosk Jaw, City OF v, RURAL 
MUNICIPALITY OF TERRELL (Sask.), 
(1929) 3 W. W. R. 573.—- CAN. 


PART VII. SECT. 6, SUB-SECT. 2.—C. 


sr. Liability of municipality to pay 
nurses— de those furnishing ner saiteer 
at request of health officer.) CAMERON 
? DAUPHIN (1904), 14 Man. L. R. 573; 
o4 C. Ll. TT. 99. ~CAN. 


PART VII. SECT. 10. 


st. Dangeroua slope adjoininy street 
Taability of owner to Li) key of fencing 
RArected by local aut ty.) -Bvcekm 
MaQisTRatTEs t. SEAFIELD'S DOWAGER 
Countess TrRusTEEA, [1928] S. C. 


PART Vil, SECT. 11, SUB-SECT. 4. —C, 


sw. Town Planning & Development 
Act, 1920—Whether applicable to sub-, 
dwision into farming areaa— Pri 
roads marked on plan.}--A piece of land. 
comprising about 14,000 acres, situated 
in a farming district, & within the 
boundaries of a district council area, 
was subdivided by the owner into 
twelve lots. A plan was deposited 
in the Landa Titles Registration Office, 
& showed certain private roads which 
were marked ‘ private roads to 
v in’? the owner :—Held: the 
fee-simple of these roade did not vest, 
by virtue of Town Planning & Develop- 
inent Act, 1920, in the district council. 
—LOXTON District CoUNCIL t. BRUCE, 
{1927} S. A. S. R. 463.— AUS, 


Vol. XXXVIII.—Public Health. Cazes 506a—607. 


4 


~—Held: in order to be a valid improvement | 


scheme within Part II. of the Act, a sche 
must, besides providing for the acquisiti 
& clearance of an area, contain particulars 
the proposed development of the area, & 1 
confer on the local authority an unrestric' 
power to sell or lease the cleared area 
R. v. MINISTER OF HEALTH, Er p. Dav 


[1920] 1 K. B. 619; 98 L. J. K. B. 636; 141) 518. 4du. Annotation : 


i. T. 6; OJ. P. 49; 45 T. LL. R. 345; 27 
i.. G R. 677, C. A. 


Inecdalion :--Apld. BR. r. Minister of Health, Fa op. Yaffe, 
(1930; 2 KR. BL 98, 


506b. 


506c. 


508a. 


PART VII. SECT. 12, SUB-SECT. 1. ; 


li. 


negligence must be proved | 
working fur deft. in clearing brush 
from the latter's farin was injured by 
an explosive which deft. had brought 
on to the land for use in the clearing 
of it, & which pitf. by 
atruck 


~- ——- Power of local authority to sell 


or lease cleared area.|}—R. v. MINISTER OF | 
HEALTH, Ez p. Davis, No. 506a, ante. 
Confirmation of unauthorised | 
scheme - Effect of Housing Act, 1925 (c. 14), 
s. 40 (5).] -By Housing Act, 1925 (¢. 1 

8. 10 (5). ° the order of the Minister" ec.. 


— - - 


eee 


e e LJ | 
firming an improvement or reconstruction | 549. .1dd. 


scheme —‘‘ when made shall have effect. as if 
enacted in this Act.’ An) improvement 
scheme, as presented to the Minister for 
confirmation by a local authority, was not 
in accordance with Housing Act, 1925 (c. 14), 
Part 1]., as it contained a clause giving the 
Jocal authority power to use or dispose of 
any land compulsorily acquired under the 
scheme & not used for the erection of working- 
class dwellings, in any way that the local 
authority might think fit. The Mometer ' 
confirmed the scheme with modifications of 
such a nature as to make it in effect: a new 
scheme: Held: the scheme being ad- 
mittedly unauthorised by the provisions of 
the Housing Act, 1025 (e. 11), eould not be 
made law by the Minster by an order made 
under sect. 10 (5) Reo. MINISTER oF 
HEALTH, Air p. YAFFR, (1930) 2 KK. B. OS; 
O91. I. KB. 157: 14S LT. 1225 9b dP. 
8; 106 To 1. KR. 38735 74 Sol. Jo. 207; 28 , 
lL. Ge. HR. 240, OL A, 

Subsidy - -Amount--Houses completed after 
passing of Housing Financlal Provisions Act, 
1924 (c. 35).) —STEIN (JOHN G.) & Co., Lrp. | 


we 


FoRREST ot, 
Injury to employee Whether | 
Pitt. while | 
| 
{ 


h ul. 
of offal 


chance | 
pitt. | 


re 


with an axe’ Meld: of an abbatoir, 


633. Add. 


| §84. Add. Citation: 


556a. Registration -Removal 


METROPOT VLAN 
IsocsIny Bp. (1928), 288. R. N.S. W. 
621, 45 NLS. WOW. N. 199, 
-—~— — - Bye-law depriving 
owners of antnuila slaughtered of portion 
Whether resonable. | 
law, nade by a controlling authority 
Pursuance 
Slanghtoring & Inspection Act. 19038, 


tr. Srmiuwa Country Councm. EAsteun 
lustrict COMMITEE (1927), 91 J. P. 205; 
261. 4. R. 81, AW. L,. 


- Agreement waiving compliance with 
bye-law —-Whether authorised under Housing 
Act, 1925 (c. 14), s. 99.] —WitriamM BEAN «& 
Sons, Lrp. or. Fuaxron Rerav Districr 
Cocnem, No. 121a, ante. 

Aa to (2) Refd. Brown Yr. 
Dagenham U. bP. C., (1920) 1 K. B. 737. 
Cifations: sub nom Root. Waku- 
INGTON OVERSERRS, 22 LL. PT. 0. S. 304: 
IS J.P. 647 3 sub nom. Eur pp. WARKLINGTON 
OVERSKERS, 1S Jur. (0, 


sub nom, 
231.J.M.C. 121. 
(dd. Annotations: Refd. R. re. Kingswinford 
Overseers (1884), 2 BK. & BL O88 5 Backhouse 
r. Bishopwearmouth (1861), 7 Jur. N.S. 33k, 
Annotation: Consd. Woolliscroft rr. 
Stoke-on-Trent Corpn. (1928), 02.1. PL 150. 
from si register = - 
Grounds for.) Pitfs. were the owners of 
premises which had been used for a long 
period prior to Mar. 1924, as a slaughter- 
house in connection with their buainess as 
meat salesmen, & were a registered slaughter- 
house within Towns Improvement Clauses 
Act, 1847 (¢. 34), 8. 126.) By a resolution 
passed by the City Council on July 22, 1926, 
pitis.’ slaughter-house was removed from the 
register upon the ground that no slaughtering 
had been dono on the premises between 
Mar. 1924, & July, 1920: Held: upon the 
evidence, these premises had throughout the 
eriod in question been continuously occupied 
fe pitfs. as a slaughter-house & used as such. 
The local authority were therefore not entitled 
under sect. 126 to remove the naine from the 
register, even although there had been a 
breach of the regulations on the part of pltfs. 
- -WOOLLIKCROFT v. STOKE-ON-TRENT CORPN. 
(1928), 92 J.P. 150; 20 L. G. R. 622, C. A. 


R.ov. DREVEREDRE, 


' 607. Add. Annotation :---Refd. Grant ». Derwent, 


[1920] 1 Ch. 390. 


deposit refuse or rubbish in any place 
whore it may be auulsance. A deposit 
contributing te a continuing nuisance 
held sufitedent ta Huppert aw conviction 
under the seation, "AINTER §. O'CON- 
NELL, (1028) V. E. Re 259, [Pest 
Aryue i, 1. 159. AUS. 


MBA1 , 
AUS. | 


A bye- 


of | 
PART VII. SECT. 20,8UB-SECT.1. B. 


must prove negligence. -PIETHAZAK 7° 
RoOcHELEAU, (1928) 2D. 1. R.aG, [E928] 
Het W. 2.4285 23 Alta. L. 1. 337. 


PART VII. SECT. 12, SUB-SECT. 2.—B. 

629 Lo Petroleum for light cvehicles- - 
Locomwlivea on Highways <Act, 1896, 
ce. 36, 4. 5 -Applheation to Seotland of 
requiations made iy Home Secr .j— 
(SA4LLOWAY vr. ANDERSON, [1928} 8. C. 
(J.)} 70.-- SCOT. 


PART VII. SECT. 14, SUB-SECT. 4. 
hi. - - NMegligence.| - 


8.18, & woct. 3 of the Amecudmont Act, 
1919, {3 dnsra vures & roasonable not- 
withstanding that its operation deprives 
the owners of animals slaughtered of 
& proportion of the offal & efforts a 
confiscation of gaine. SMITH VY. BLEN- 
HEIM Boroucy Oowncin, (1928) N. Z 
L. R. 536. —N.Z, 


PART VII. SECT. 20,8UB-SECT.1. A. 


sx. Depomling refuse amo aa to be 
nuiesance.}~- Health Act, 1019, 5. 32 (2), 
makes it unlawful for a private citizen, 
as well as for a municipal ecounctl, to 
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| 
| 
| 


sy. ftight of diapoaal af awner of 
garbage.) -A statute giving a mouniel- 
pality power to ‘ catublish, maintain, 
equip, own, & operate garbage collec 
tion & garbaygo dinpomal & reduction 
works "? does not support a bye law 
which purports to take away from an 
owner of garbage bis right to dispors 
of it tu whoimsoever be pleases pro- 
vided he does not thereby create a 
nuisance or violate sotne valid health or 
ather regulation. - Ho uv. Bee (Alta), 
(19Z9P 2 WLW. 2 387, 61 Can. Crh. 


| Cum. 414, ~CAN. 


Cases 5a—265. 


5a. 


ENGLISH AND Emptre Digest SUPPLEMENT. 


RAILWAYS AND CANALS. 


Part |—Railway Companies Generally. 


Purchase of Indian rallway—Deductions for 
sinking fund—-Construction of Act.}—Held: 

on @ summons taken out by the annuity 
trustees under the Great Indian Peninsular 
Railway Purchase Act, 1900 (63 & 64 Vict. 
¢. Cxxxviii), that, for the purpose of pro- 
viding the sinking fund to replace capital at 
the end of a fixed period, the sum to be 
deducted under sect, 21 of the Act from each 


31a. 


Part I!.—Construction and 


118. Add. Annotation :—Refd. Farnworth v. Man- 


chester Oorpn. (1929), 98 L. J. K. B. 224. 


136. Add. Annotation :—Consd. Manchester Co 


150. Add. Annotation : 
171. Add. 
197a. 


reasonably aetna f) 
raihoay—-Sale 
graphs & refreshments.) —QUEEN VI1c- 


n. 
C., [1928] 


~Mentd. A.-G. 2. 
(1930), 99 Tu. J. Ch. 441. 


Annotation :~——Refd,. Vanderpant  », 
Mayfair Hotel Co., [1980] 1 Ch. 138. 


J—A railway co. agreed with a 
landowner, through whose estate the railway 
would pass, to construct & maintain a siding 
connected with their railway at B., together 
with all ney, approaches thereto for 
public use, & for the reception & delivery 
of goods :- Held: (1) specific performance 
could be decreed of the agreement to con- 
struct the siding & approaches, without 


v. Audenshaw U. C. & Denton U. 
Oh. 763. 


Sharp 








operation of 
photo- p (p. 254) if. 


of mouloonty r8, 
SOLIDATED REND 


268. Add. Annotation 


265. 


——— ——-,)~—CON- 
@ Oo. vw. CANA- 


half-yearly payment of Class B annuities 
was 5a. 8d. in the pound, being the amount 
fixed by resolution in Dec. 1900; & the 
trustees bad no power to vary the rate of 
deduction.—ARMSTRONG v. MEAD (1930), 46 
T. 7. R. 216. 


—EDINBURGH, PERTH & DUNDEE 
rp, No. 855, post. 





Ry. Co. v 


Repair of Railways. 


decreeing the co. to maintain them when 
made; (2) the agreement did not bind the 
co. to erect sheds, or to keep one of their 
servants in attendance at the siding, but it 
obliged them to construct a proper siding. 

with approaches & a wharf or raised plat- 
form for the loading & unloading of goods ; 
(3) ‘ necessary approaches ’’ meant ‘‘ proper 
approaches.”’—LYTTON v. GREAT NORTHERN 
Ry. Co. (1856), 2 K. & J. 394; 271. T. 0.8. 
ane 2 Jur, N. 8. 486; 4 W. R. 441; 69H. R. 


:—Refd. Bournemouth- 
Swanage Motor Road & Ferry Co. ». Harvey 
& Sons, [1930] A. (. 549. 


Add. Annotation :—Refd. Manchester Corpn. 
renee U. C. & Denton U. C., [1928] 


5 ee is obiascatee — i MbeHN Tas Cr We gee A ae oe widen Ie-Laeou e. 
eee een aanction “of PART I, SECT. 4, SUB-SECT. 6. $3 Gan, Ry. Gan BGAN, 
mi Tien i (Re BSL GAN,” chorgduble ld, Browsran & Coo PART II, SECT. 3, SUB-SECT. 2 

ab. ower On Uses ON CAN. (1976) 32 ae “of elatm.| “kee” ST. ANDREW 


CnourRcH TRUSTEES & GREAT WESTERN 
Ry. Co. (1862), 12. 12 C. P. 399.—CAN. 


TORIA NragaRA Fauis PARK COoMRs. 
» INTRRNATIONAL Ry. Oo., [1928 a 
DL, kh. 755; 63 0. L. R. 49.—CA 


PART I. SECT. 4, SUB-SECT. ead 

n (p. 258) i. —— 
to Supreme Court of Canada. 
Rapips Meg. & POowsER Co. v. 
[1927] 2 D. L. R. 83.—OAN. 

sc, Right to ahenate lands en.) ~~ 
PRaTT 0. GRAND TRONK Ry. Oo (1884), 
8 O. R. 499.—OAN, 

bad Acquisition from tenant for life. }-— 
MIPLaAND RY. oF Canana v. YOUNG 
(1894), mer 8. C. R. 190.—CAN. 


rigs 9 1. SECT. 4, SUB-SECT. 5. 
Lien of Government for Rubsidives-- - 
Priority of bondholders. )-—MINISTER OF 
RalLways & CANALS 0. HEREFORD Ry. 
Oo., Re Bonp & MaokKINNON & 





Gan an 
ACOSTE, 


DIAN NATIONAL urs. (1996), $2 Can. 
ee arm 294.—CAN. 


Appl 
oheroe: J—Dongsioa MILLERS. ABs 
v. CANADIAN Nati 
Paciric Ry, Cos. (1835), 3 Can, Ry. 


uu ii. I, Dressing tn transit-—— A pplication 
7 bg }+-NEILSON MaGann LUMBER 
A %; ANADIAN PaoctIFIO Ry. Co. 
13208), 82 Can. ra Cas. 286.—CAN. 
oo (p. hae Be ——, }+-CANADIAN 
cytes ASBOCN. ¥. CANADIAN 
NATIONAL eg Can at ad Paciric Ry. 
Gos. (1827), $3 Can. Ry. Cas. 1.—CAN. 


PART It, SECT. 3, SUB-SECT. 1.—C. 


f i. Ponce oe Ge CORN: Pes 
peptide va Pacific Ry. 
Briv@s Geen) Wig2e), 
33 Gat Can. Ry. Cas. 26.—-CAN. 
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PART Il. SECT. 6, SUB-SECT. 4.— 
B. (b). 


aa. Revsd., 31 Ss. C. lh 155. 
PART II. ae °C asad 4.— 


215 xiv. AMES ¥. 
GRAND TRUNK Ry. Oo. (1900), 31 
O. R. 672,.—CAN. 


eens Il, SECT. 8. 
U. Fo "R. 369. EAN. 


Phson La: ae rl ratloay in ge 
"Newest consent —~— 

phi tihorty Por aioe 

Ory Conr AUSTRALIAN 

ae CoMns., “yosty SA A. 8. R. 197.— 


—— —-—, }-— 





Vol. XXXVII.—Railways and Canals. Cases 316—603a. 


Part (1l—Equipment and Working of Railways. 


316. Add. Annotation :—Generally, Refd. Bournemouth-Swanage Motor Road & Ferry Co. v. 


Harvey & Sons, [1930] A.C. 549. 


Part 1V.—Level Crossings. 


355. 
Western Ry. 


Consd. McGowan v7. Stott (1928), 98 L. J Transp 

K. B. 357, n. Refd. aan aba Shi sping | 

Co. (Inc.) «. Hatton & Cookson, ].d. (Liver- T. L. R. 50; 

pool) (1920), 143 L. T. 298. L. J. K. B, 
857. Add. Annotation :—Refd. Jones v. Creat 


Western Ry. Co. (1930), 47 T. L. R. 30. i 


Add. Annotations :—Distd. Jones vt. 
Co. (1980), 47 T. L. R. ae 


Cireat | 861. Add. 





Annotationa : 
Mexicana De Petroleo ‘‘ El Aguila ”’ v. 
ort & Trading Co. (1920), 141 L. T. 
106. Consd. Hargrove v. Burn (1920), 46 


asex 


Service v. Sundell (1029), 90 
55. Refd. Service v. Sundell 


(1929), 46 T. L. R. 569; Cooper v. Swadling 
(1929), 46 T. L. R. 73. 


Part V.—-Arrangements between Railway Companies. 


371. 


475. 
Mentd. Nixont. A.-(., 


-— —~ ” 


PART Ill. SECT. 8. 

“ Policemen travelling on His 
Maat va aercice" - Whether Provincial 
olicemen included }\~R. ». CANADIAN 
Pactric Ry. Co. & mae ee pane 
1923] : D. I. {1928} 
1 WwW. W. R. 2 Gua 292 ; 

23 Alta. J.. R 401. CAN. 


PART IV. SECT. 1. 

sj. Eatent of duty—E Aan uf Railway 
Act, 1919 (e. 68). BOURNE v. 
HARROP (Ont.), a ae De = Qt. 116; 
32 Can. Ry. Cas. 2 

324 i. ——. page 
E.LecTric Co., ea7) 2 D. L. HK. 686; 
Lear }i w. Ww. te he fe pe: Ry. 


397 | 36 Man 1 at. 

{1928] 2 D.L. R. toe : * fipas 
52; 34 C. Ry. Cas. 260,—C, 

$24 li. Power to remove giinke=- 
From farm crossing.}--MacDONAaLp v. 
CanaDIAN Pactric Ry. Co, Agr -) 
(1927), 383 Can. Ry. Cas. 60.—C 

324 thi. - --.} -Althongh a 
road allowance had never been graded, 
or had vor peone on it hy the muniel- 
eval not Leen 
le, it ee heli to be a b 





i) 


ghway 
264 of bagel Act (Dom.), 
pt internation 6 y deft. on.'s railway 
as bela cot te hea." farm 


within Neva order 47 of Feb. 
1909, of the Board of Railway Conia. 
& theref co, babe Pappa lablo for 


to the 


vw. CANADIAN Paciric Kr. Oc ee 
1D. L. R. 344; 1 W. W. RR. 56; 35 
Om C. 145; 23 Alta. L. R. 595.— 


mi,—~ a Or iene op an am 
death or ication slow 
Ook | aia SLoWw Oapens (1036), 3 33 

ANADA r) 
Can. Ry. Cas. 338.—CAN. 

mi. —— 2 erate NaTionaL 
Rvs. ev. Hypro Erecraic Power Com- 
MIBRION & DEPARTMENT OF Hionwarts 
FOR ONTARIO (WRESTHILL CronsING 


Add. Annotation :—-As to (1) Distd. Crediton 
(ias Co. v. Crediton UL D.C., 
Add. Annotations :—Aae to (1) Consd. 
Leeds Corpn., [1929] 2 Ch. 291. 
[1980] 1 Ch. 566, 


i 
! 
| 
0, | 
| 
| 
! 
: 


| 


{1928} Ch. 447. 


| 508a. 


A.-G,. Vv. | 
Crenerally, 


- ———o es me ~ 


cane (1086), 32 Can. Ky. Cas. 297,— 


f (p. 309) i, --—— -) ~MONTREAL 
COoRPN, v. CANADIAN Pacutc Ry. Co. 
(GOUIN BOULEVARD CROSSING CAKE) 
(1926), 33 Can. Ky. Cas, 245.-- CAN, 

£ (p. 309) ik. J) —Sriina- 
FIELD (VILLAGE) tv. MicuiGan CENTRAL 
yee - (1926), 32 Can. Ry. Can. 254,.— 


f (p. 309) ii, ——- ~—~—.] —MONTREAL 
Conpy, 0. CANADIAN NATIONAL Kys. 
(1927), 33 Can. Ry. Caa. N. 

f (p. 309) iv. —--- ——.}-—-CANADIAN 
NATIONAL Rrra. v. MONTREAL TRAM- 
ways (GUY St. Crossing Case) (1927), 
33 Can. Hy. Casa. 32.—CAN, 

NER- 


f (p. 309) v. 
BROOKE CORPN, CANADIAN Paciric 
Ry. Co. (1927), 33 Cun. Ry, Casa. 35 


ok. Ratkhoay Act gg ie . 264, 265, 
266—Not applicabls to level’ croamngn. | 
--OSTRANDER tv. MICHIGAN CENTRAL 
Raitroap Co. & Perr Manguerrs 
Ry. Co., 1930) 1D. L. i. 345 64 


O. L. Ht. 108, - CAN. 


PART IV. SECT. 2, SUB-SECT. 1. 

sm. Gale left —Obligation on 
ee croamng track to take pensb pile 
precautions.}--The fact ~ the gates 
at a railway crossing have been Icft 
open dovs not excuse a person approach- 
ing the track from taking reasonable 
precautions before crossing it in order 
to discover w a chert He ch rgd ~— 
MICHALINSKI wv. CANAD Pacirit' 
Ry. Co., [1928] 3 W. W. 4338,~ ~OAN. 


PART IV. SECT. 2, SUB-SEOT. 2. 
pulty Be 311) 1. ——~- Whether gate wil- 
my chee 
T NOXTHE 
D. oe Th B18: (027) 
ana eo Hy. Cas. 320 ; 


— 


Pd 


emcee | 
* 


——— renee, 


Rr, Go ft 53. 1881) 3B 3 


38k B. SK 115.6 


PART Iv, gue 3. 
as (p. 314) 1, ~——.) ~- SMART v. 
SoutH Aynican Rrra. & HaRBOURS 
(1928), 49. N. L. RB. 199.- 8. AF. 
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Claim for compensation 
by company 
were transferred to the co.’s employment 
when it became an amalgamated co. under 
Railways Act, 


_ 





: 


** Determination ’’ 


What amounts to.| = Pltfa. 


LOZE (. Tn accordance 


ee eed 


hh). 


laa et me we 


aa (p. Jit) i. Iu an action 
for damages resultin ou a Colston 
aut an unguarded lovel crogning, betwen 
a ruotor car & @ freight train which bad 
been sfanding on a sldiug. eld: 
even if the evidetioo fay ourable to deft. 
ux to the time whon the peril arose was 
vorrect, it was negiveuca on the part. 
af the tralt crew nol to have seen tha 
motor car iu time to give an effective 
warntig before backing up the train 
& such negligence wau the cus of 
the socldont. att t CANADIAN 


NaTIonatL Ry. ae lage | 4 
,4. HN. 233, sw 1,05 CAN. 

B (p. 315). ies 1927) 3 a 1. 
ip Gare )s8 4} . 605; $3 Can. 


5h. 
Ci * 315) h, wes | TREMBLAY 
CANADIAN Pavuiric Ry, Co. (1927), 
O. 1. 65 &. O. 406,---CAN, 

r(p. 315) 4, >] Where the 
Rallway Administration has ured a 
particular warning to announce the 
approach of a train at a level crossing, 
thercaftor, upon an occasion when 
such warning uw not given, a collision 
occurs between an ongine & 4a vubicle 
crossing the line, the ct. tn ee 
whether the driver of the vehicle i 
reasonable care in approaching the 
crossing will take Into account the 
fact that the driver Tey. have bees 
thrown off hia guard by the absonce 
of the usual form of warnlig 
MANOHO v. SOUTH AFRICAN Kiya & 
HARSOUTS, (1928] App. rt 8Y. ~ B. AF. 

il. -| Magar — v, 
CANADIAN N Pactra It. (Ae) te (1990) 4 


de 


ch 
ee Pi (p. 316). Heved., (1923) 8. C. RK, 


316) §. Defectae approach to 
RABPHERRY v. CANADIAN 
NaTIOWAL Ry. aif 


“» eed a DL. i. 
831, 620. L. R. 4 
o (p. 317). Heved., 48 8, C. BR. 561, 


PART V. SECT. 4, SUB-BEOT. 2. 
¢. Revad., 1 U, L. R, $76, 694. 


e ip. 
crossing} 


Cases 508a—598a. ENGLISH AND Empire DicEsT SUPPLEMENT. 


with Sched. 3 to that Act they put forward solr. It was subsequently contended on 
claims to compensation for loss suffered by behalf of the railway co. that the co. had 
reasup of the amalgamation. Sched. 3, given its ‘‘ determination’ of the claims, 
para. 4, provides that any question whether within Railways Act, 1921 (c. 55), at the 
the provisions of para. 3, dealing with the meeting of Apr. 26, & that the proposed 
transfer of existing officers or servants, has appeals were out of time. In an action by 
been complied with, should be referred to a pltfs. for a declaration that, their claims were 
Standing Arbitrator or board of arbitrators not determined by the co. on Apr. 26, 1928, 
appointed by the Lord Chancellor, & para. 5 within Railways Act, 1921 (c. 55), Sched. 3, 
provides that claims shall be determined in para. 5, or at all :—-Held: decisions on claims 
accordance with Local Government Act, for compensation must be formulated in a 
1888 (c. 41), s. 120, with the necessary definite manner in the name & on behalf 
wodifications. By sub-sect. 4 of that sect., of the co. & communicated forfhwith to the 
the time for appeal to a Standing Arbitrator claimants; & on the facts there had been no 
is {fixed at. three months from the date of the such determination.— MACDONALD v. GREAT 
determination. The claims were discussed WESTERN Ry. Co., [1030] 1 Ch. 864; 99 
at a meeting held on Apr. 26, 1928, at the lu. J. Ch. 164; 142 L. T. 460; 28 1. G. RR, 
co.’s registered office. L., the co.’s assistant 171. 

general manager, concluded by asserting 

that the cares of all pltfs. were governed by | 503b. Loss of employment must be due to 
a decision of the Standing Arbitrator refusing amalgamation.| fe Dawson & LONDON, 
the claim of one B., but no formal letter MIDLAND & Scorrist Ky. (1929), 73 Sol. Fo. 
refusing the claims was sent to pitfs. or their 748, 


a cm rere ner are yreer emt tt 


Part V1I.—Relations between Railway Companies and the 
Public. 


545. Add. Annotation: Refd. Manchester Corpn. 
® Farnworth, [1980] A.C. 71. 


554. Add. Annotation :-—-Refd. Manchester Corpn. 


v. Farnworth (1929), 46 T. I. R. 86. Bika ; 
557. Add. Annotation :—Refd. Manchester Corpn. | 564 4a0. Annotation > Ratd.  Manchesser Corpn. 
. ’ . de ° ° 


». Farnworth (1929), 46 'T. L. R. 85, 


558. Add. Annotation :—-Consd. Manchester Corpn. 
v. Farnworth (1929), 46 T. L. R. 85. 


Part VII.—Railway Companies and their Servants. 


598a. Injury to ganger-——-Duty to provide look-out 
man- Prevention of Accidents Rules, 1902, 
r. 9.] The foreman of a gang in the employ 
of a railway co. was employed to repair some 
signalling apparatus on the permanent way, 
& took with him a member of his gang to 
assist him. Whilst: engaged in working on 
the down line he with his fellow workman 
stepped off the line on the up line to avoid 
a down train & both men were killed by an 
up train. In an action by the widow of the 
foreman for damages against the co. for 
breach of statutory duty, the judge directed 
the jury that a regulation of the co. under 
which the foreman of a gang was entrusted 
with the duty of seeing that. a look-out man 
was provided whenever he or any of his 


PART VI. SECT. 1. LMR re een CO 988] Ayluslaats a aides ae 
fi, - —- —— Passenger standing on ANADIAN Paci¥ric ¥. 0.) | 2, to justify an arrest without a 
platform of car—-Contrary to salitory D. L. R. 922; [1928] 3 W. W. R. warrant, much more than trespass on 
notice duly posted, }— Dose +. CANA- 745.—CAN. railway premises or travelling without 
DIAN PACIFIC RAILWAY (B. C.), (19291 sp. Death due to fire caused by sparks | % ticket is necessary. In the case of 


‘ RR » $50 . Cas. ; trespass, it will have to be abown that 
ar te SOE ee from nee perairiatid fe Pc earl | there was reason to betieve that the 


“ lossea,"|— VICTORIAN Rys. Comms. Person to be arrested would abscond, 
v. SPEED, [1928] V. L. R. 150 : (1928) or that his name & address were un- 
Armus L. R. 77; 40 CG. L. RB. 434. known & he refused to give his name & 
ores. aidreas, or that the mame & address 

given by him was incorrect. In the 
PART VII. SECT. 1. vase of travelling without a cee 3 


‘ will, further, hare to be shown 
k. Revad., 47 5. C. R. 634. | ere wee refusal a y sie sort 
charged.—Hamip_ tt. UDHIRMOHAN 
PART VIII. ; Gros (1929), ILL. BR. 57 Cale, 192,— 
sq. -frrest without ararrant When i IND. 
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gang were at work upon the line was a coin- 
pliance with r. 9. The jury found that the 
co. had not omitted to perform their statutory 
duty of providing a look-out man, & that the 
foreman’s death was caused by the negli- 
gence of one or the other or both of the men, 
& judgment was entered for the co, :—HZeld : 
(1) a motion for a new trial, on the grounds 
of misdirection & that the verdict was against 
the weight of evidence, must be refused ; 
(2) the rule does not require the look-out man 
provided tu be some one who is not a member 
of the gang itself, but is appointed 
additionally. (3) Semble: the duty of the 
railway co. under the rule in any case of 
danger is an absolute duty to provide a 
look-out man & to see that he is instructed 


ee -- = em ne 


jguatifiable.}] -Under Hallways Act, 8. 


ce aE SD 





PART VI. SECT. 5, SUB-SECT. 1. 

m (p. 847) §. ~-~—-.J— TORONTO 
GENERAL TRUSTS CORPN. ». C. N. E, 
Nas tne 37 O. WL N, 246: revag., 1929) 
1D. L. R. 8600; 36 CR. GC. 119;5 63 
O. 1. R. 920.— GAN. 


PART VI. SECT. 5, SUB-SECT. 3.—A. 
so. Damage to timber—-Failure to 
patrol right of way— Defecia in locoma- 


703. Add. Annotations : 


755. Add. Annotation : 


a (p. 375) i. ——-— Over street rauduay 
incorporated by pe eae legralature - 
Work for genera. 

Where a street ruiluay co. opcrating 
within a province 


declared by a Domirion Act to be a 
work for the gencra' 
Canada, the excoutinn of its powers 


Vol. XXXVIIL—Railways and Canals. Cases 598a—756b. 


to act. The co. does not comply with the 
rule by merely making regulations Gada 
which the foreman of a gang is entrusted with 

the duty of appointing a look-out man; &, 
if the foreman fails in that duty, the co. | 


may be made liable for injury happening to 
x member of the gang other than the forc- 
man himself. - VINCENT v. SOUTHERN Ry. Co., 
{1927} A. O. 430; 961. J. K. B. 507; 136 
L. T. 513; 71 Sol. Jo. 34, HL L. 


Part IX.—Controlling Powers of Ministry of Transport. 


602. .fdd. Annotation: -.As to (2) Refd. A.-G, ¢. Shap (E80), OU LL. J. Ch. ait. 


Part X.—Railway Tribunals. 


Apld. it. r. St. Maryle- 
bone Income Tax Comrs., he p. Schlesinger 
(1928), 13 Tax Cas. 748. Refd. Rv. 
Electricity Comrs., Ax pp. Yorkshire Electric 
Power Co. (1927), 138 L. T. 230. 

ddd. Annofation: Consd. Lloyd del Pacitico 
v. Board of Trade (1080). 16 T. Le Re 176. 


Refd. Rownson, Drew & 
Clydesdale vu. G, W. Ry., L. M. & S. Ry.. 
IL. & N. E. Ry. & Southern Ry. (1928), 19 
Ry. A Can. Tr. Cas. 235. 


756a. Adjustment of charges to revenue Rallway 


carrying on subsidiarybusiness Railways Act, 
1921 (c.55),s.58.) Indealing with the subject 
of dock undertakings belonging to railway 
cos. the Railway Rates Pribunal accepted the 
division between ‘ raldway ” & “ dock ”’ set 
out in the railway cos.’ estimates, by which 
all receipts & expenses m respect of railways, 
sidings & warehouses, whether they were 
within the area of a dock or not, were treated 
us “railway " receipts A expenres, & all 
receipts & expenses mm respect of “ docks ” 
other than those entered as‘ railway ” 
receipts & expenses. were treated as ° dock ” 
receipts & expenses: Held: (1) this 
division of receipts & expenditure between 


— ar re rere ~ ” -_ 


PART X. BECT. 3. ‘ 00 (p. 37.4) f. 


advantage of Canada.) 


was originally 
orated by a provincial legislature, 
ts undertaking is subsequently 


advantagn of 


1 of order of SBouard.} 
CANADIAN NATIONAL Heya. (1926), 32 
Can. Ity, Can. 127.- CAN. 


cocc j, Prevention of 
alteration in routing of traffic.}~ Boarnp 
Or TRADE OF HALIFAX, Br. Joun & 
SACKVILLE, N.L., CANADIAN LUMBER- 
MEN'R ASBOUN. tT. CANADIAN NATIONAL 
Has (1926), 32 Can. 


~— 


1660s +32 25 2. 2) 3] 


ite Bonanp & | 


Ry. Cas. 


ruulways & docks could not be supported, as 
it anvolved the exclusion from consideration 
of charges at doch warehouses or storage 
spaces Where none of the poods stored theremn 
used railways, & all chances in respeet of the 
conveyance on railways in ducks in whatever 
circumstances the rails were Jaid or charges 
were made for ther use; (2) (BANKS, 1.0.) 
under sect. SR (4) of the above Act the 
Tribunal has to take into consideration the 
different operations which go to make-up 
the business of a dock undertaking, for which 
operations separate A distinet charges are 
made; (8) Noauble | (ScRUTrON, Lad.) 
warehousing on a dock undertaking goods 
exported or imported, storing such joods 
in the open on dock lands, the use of transit 
sheds, & services Buch as coopering, are dock 
& not railway charges. MANCHESTER Sip 
(anaL Coals & Dock &  HApour 
AUTHORITIES ASSOON,'S APPLICATLONG, | 1027 | 
2K.8. 161; 000, 0. K. 9295 197 1. TS. 
39; 48 T. dL. R. SOL; sub nom. STANDARD 
CHARGES (DoCKS Tlanpotrs & Prana), 20 
Ry. & Can. Tr, Cas. 76, €. A. 

STANDARD CHARGES 


(COLLECTION &  DELIVERY-WAKLUOUSING) 


(1026), 19 Ry. & Can. Tr. Cas. 65, 


— = mw ae _ -~ 


y (p. 376) HF Compulsory 
reduetion  Applteatron oy Ps 
Ireight Rates Act, Sf ; 
NATIONAL It¥. CG. mm. NOVA SOOrta 
Provinces, [102K] § fb E.R. ste, 
[ivzep SS OL RR 106, 34 Can. Ky. Car. 
224. CAN. 


ece (pf. $76) | Reefuaal of 
facility Involving vurtatton of ¢stablinhed 
principle.) PARIBG OF LANCAHTER, ML. 


Aato effect , 


37, 


in within the jurisdiction of the Board 
of Railway Comrs, for Canada.-—— 
QUEBEC RalLway, LianTt & PowKR 
Co. t. MONTCALM ann Co., (1928) t 
Dt. 2.143, (1927) 8. C. BR. 545.— 


CAN. 

a(p. 375). -~ Under Railway Act, 
&&. 345, 351.3 - PROVINCES OF HRITISN 
COLUMBIA & ALBERTA t. CANADIAN 
NATIONAL & CANADIAN Paciric Hy. 
Cos. (FARES FOR PROVINCIAL POLICE 
Cask) (1927), Can. Ry. Cas. 322.— CAN. 

ad (p. 375) i. - - ~~ -—— Or ti 
employ servants in tnferior pomfion.} ~ 
Dr arne. New “ocrH Wa.Les HAILway 
Cowrs. (1927), 27 S. BON. SW. 187, 
44N.5. WO WN. 53. AUS. 

eo ¢(p. 375) f. — - -- -~- .}) Sr 
BRIGID’s Panisn, IBERVILLE County, 
P.Q. v. CANADIAN NaTIONaL RyYs, 
(1927), 33 Can. Ry. Cas, 15.— CAN. 


a Serie. cage tetey” ee 


nee em 


1 (1928), 28 B, 


t (p. 376) i. —- — -— - Transit rate 
With stup-over privileges - Refusal to 
order. }— toss LEAF ToBacco Co., Lith. 
t. CANADIAN FREIOHT ABHOCN. (1927), 
$2 Can. Ry. Cas. 320.—CAN. 


90 (p. 376) i. —— — - - ob 
StaNpaRD Hahpwoop Lumner Co. 
t. CaNnavian Pacuric Ry. Co. & 


CANADIAN NATIONAL Hys. (CoaL & 
COKE Rater Case) (1926), 32 Can. 
Hy. Cas. 282.—CAN, 


qq (p. 376) 4. -— - a 
CAS 4ADIAN SHIPPEnA’ TRAFVIC BUREAV 
r. CANADIAN NatTionaL Kynar. (1926), 
32 Can. Ky. Cas. 3. -CAN. 


YY (p. 37H) E. froads of 
aame deacrotion.| Harny's, Pip. 
New mourn Wales Karnwat Covnas. 

RN. B. OW. SEM, 45 
N. 8. W. W. N, 83.— AUS. 
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_ ue a 


Jou, NB. t, DOMISION EXPRESS (CO 
& CANADIAN NATIONAL BXPREMR CoO, 
(1926), $2 Can. Ry. Cus. 33. CAN. 


mmm (p 376) 4. 
- 1} MULpOONn vw. CANADIAN PAC TELS 
BE Cu, (1927), 33 Can. Ky. Can, 15 


re (p. 376)i.  - | 
fer CANADIAN Pactric Ky. Co., Gnanp 
vee PQ. (1926), 3 2Can. Hy. Can, I. 


hh (pp. 377) &. fee storatum 
of train seretecrs lefuasul la order.) 
ANNAPOLIS, Mestcrmpauiry NAL on, 
Canspran Nariosar Kyra. (1926), 2 
Can. Us. Can Zu7. CAN, 


pp (yp. S777 4, Refusal 
ta fils renponadbility for future accidents.) 
CANADIAN NATIONAL Kyra. 0 Town: 


Cases 888—1032. 


ENGLisH AND Empire Digest SUPPLEMENT. 


Part XII1.—Canals. 


888. Add. Annotation :—Reifd. Bournemouth-Swan- 
age Motor Road & Ferry Co. v. Harvey & 
Sons, [1929] 1 Ch. 686. ; 

925. Add. Annotation :—Refd. Coleshill v. Man- 
chester Corpn., [1928] 1 K. B. 776. 

948a. Pumping from one level to another. |— 
ELLWELL v. BIRMINGHAM CANAL NAVIGATION 
PROPRIETORS (1862), 3 H. L. Cas. 812; 10 
K. R. 323, H. L. 


970. Add. Annotation :—Mentd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


978. Add. Annotation :—Expld. & Distd. (ireat 
Western Railway v. Monmouthshire County 
Council (1929), 94 J. P. 6. 


9788. -—- -——— ---— Liability of county couneil on 
covenant—-Tow-path raised to avoid flooding. | 
~ The construction of a canal involved the 
interception of a certain public road ; & the 
canal co., in accordance with its statutory 
obligations, carried the road over the canal 
by means of a bridge. The canal subse- 
quently became vested in a railway cv., who 
were required under s. 17 of the Regulation 
of Railways Act, 1878 (c. 48), s. 17, to keep 
the canal open & navigable. At a later date 
the railway co. entered into an agreement 

‘ with the county council having jurisdiction 
in the locality under which the council agreed 
to remove the bridge & to construct a new 
bridge in substitution therefor; & the 
council covenanted that they would ‘‘ from 
time to time & at all times thereafter well & 
sufficiently maintain & repair the new bridge 
& the roadway & footpaths upon the same 





& the bs Rage thereto.”” The agreement 
rovided for a headway of six feet between 
he arch of the new bridge & the towing-path 
assing under it. The bridge & the neigh- 

poariie part of the canal for considerable 

distances on both sides of the bridge were 
in a mining area which had been subsiding 
for a long time prior to the agreement; & 
within sixteen years thereafter, owing to 
further subsidences, there was a general 
sinking of the bridge, & the towing-path. 
As, however, the water level remained the 
same, the railway co. found it necessary, in 
order to avoid flooding, to raise the towing- 
path-——the resulting effect being that the head- 
way between the bridge & the towing-path was 
reduced to four fect six inches, which was 
insufficient for the convenient working of 
the canal :—Held: the covenant on the part 
of defts. to ‘‘ maintain ’’ the bridge did not 
impose upon them an obligation to raise the 
bridge so as to obtain the six feet of clearance 
for the use of the waterway, even although 
pitis. had found it necessary to raise the 
towing-path.—GREAT WESTERN Ry.  v, 

MONMOUTHSHIRE COUNTY COUNCIL (1930), 

04J.P.6; 271. G. R. 569, C. A. 

Add the following paragraph :— 

The right to navigate the dredged channel 
is confined to vessels paying dues to enter or 
leave the canal, & the right of navigation 
does not include a right to ground on the 
bank (per Cur.).— 

1082. Add. Annotation :—Refd. Coleshill ». Man- 

chester Corpn., [1928] 1 K. B. 776. 


980. 


AHIP OF STAMFORD (1926), 32 Can. Ry. 
252.—CAN. 


aq (p. 377) i. Power 
to order substitution of privaie crossing. } 
-~OALHOUN ¥v. CANADIAN NATIONAL 
ae (1926), 32 Can. Ry. Cas. 236 


vv. Revad., [1912] A. C. 224. 

vv i. — — Use of radway bridge 
for vehicular trafir.}—SASKATCHEWAN 
DRHPARTMENT OF HIGHWAYS v. OANA- 
DIAN NATIONAL Rys. (1926), 32 Can. 
Ry. Cas. 23.—CAN. 

ooo (p. 377) i. ~ Construc- 
tian of branch line.] - CANADIAN 
NATIONAL RYS. @. CANADIAN ee 


Se atactuemmten tikes -ahenbead 





— 
. 





Ry. Co., [1929] 4 D. L. R. 1076, 
S.C. ak. 135.— CAN. 
coo (p. 377) Hh. —-— Lo order Pra- 


vineal undertalany to contribute to cost 
of work. }— Under sect. 39 of the Rail- 
way Act of Canada, R. 8. Can., 1927, 


er, 170, the Railway Board has juris- 
diction tu impose a pe ortion of the 
vost of work, which in the exercise of 
its powers it has ordered to be carried 
out, onlv upon a co., municipality, or 
person interested in or affected by the 
order. But in detormining whether a 
pan icular co., municipalitv or person 
8 40 interested or affected the Hailway 
Hoard can have regard to the circum- 
stances existing not only when the 
work was ordered but also when it 
makes iis order allocating the cost, or 
reviews that order under sect. 51; 
further, absence of benefit from the 
work exocuted dves not necessarily 
show absence of interest in or affection 
by the order to carry out the work. 
ln cases in which the Ratiway Board 
has jurisdiction the amount of the 
contribution is within the discretion 
of the Board. The sect. is not invalid 
to the extent to which it enables the 
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Railway Board to order a Provincial 
undertaking to contribute.—Can 4vIAN 
Pacirie Ky, Co. v. ToRONTO TRANS- 
PORTATION COMMISSION, TORONTO 
TRANSPORTATION COMMISSION v. CANA- 
DIAN NaTiONaL Rys., [1930] A. C. 
686, 99 L. J. 1D’. C. 2179, P. C.—--CAN. 


coo (p. 377) ili, Action inst comnris- 
h triab. a 


m Supreme 
Court.}—M. B. Rai ANoHOoR, Lp. v. 
VICTORIAN Itys. Comns., {1928} V. L. R. 


339; [1928] Argus L. R. 114.—AUS. 


& (p. 378) i. ——~ ——.])—Re Casa 
LomMA, (1927) 4 D. L. R. 645; 61 
oO. L. R. 187.—CAN, 


PART XIII. SECT. 2, SUB-SECT. 4. 


. ae vias of railway eta ankment—- 
A or consequen lamage— 
Limitation of action.}--—-PUNJAB COTTON 
Press Co. v. SECRETARY OF STATE 
(1927), I. L. R. 10 Lah. 161.— IND. 


: Vol. XXXVIII.—Cases .56-—139. 


RATES AND RATING. 
Part |.—Liability to be Rated. 


5. Add. Annotation :—Consd.1.. C. CU. ¢. Hackney Pitfs. did not appeal to quarter sessions, but 
B. C., [1928] 2 EK. B. 588. took proceedings in replevin :—-Held: 
14. Add. Annotation :—Conad. 1... C. v. Hackney | (1) pitfs. were not in beneficial occupation 
B. C., [1928] 2 K. B. 588. during the relevant period, & were not ratable ; 
15. Add. Annotation :—Consd. L. C. C. v. Hackney (2) the jurisdiction of tho justices to grant 
B. C., [1928] 2 K. B. 588. ty oe aepreger on the rae 
ya : of actual occupation within the paris no 
16. Add. Annotation :— Consd. L. C. C. v. Hackney on that of beneficial occupation, & as pltfa. 
B. C., [1928] 2 K. B. 588. had failed to show that the distress was 
17. Add. Annotation :—Expld. L. ('. C. v. Hackney unlawful, the : vi ah 
wiul, action of replevin failed. 
B. C., [1928] 2 K. B. 588. | Lonpon Oounty Counen v. HACKNEY 
36. Add Annotation :-—Consd. L. C. C. v. Hackney Borovern Councin, (1928) 2 K. B. 588; 97 


B. C., [1928] 2 K. B. 588. 
37a. ——.]—Defta. were the overseers of a parish. 


L. J. K. B. 604; 189 L. T. 407; 925. P. 138 ; 
44 T. L. R. 692; 26 1. G. R. 366. 


B. C., [1928] 2 K. 3B. 588, 
122. Annotations: Delcto ‘‘ Consd. Jones». 1, Kk, 
Comrs., Sweetmeat Automatic Delivery Co. 
ve 1. R. Comra., [1805] 1 Q. B. 484.” 
139. .idd. Annotation: Apld. Towler «. Thetford 
Rural Counel (1020), 90 L. J. K. 2B. 258. 


duly made & confirmed. Pltfs. objected 
that the rate was invalid, as there was no 
beneficial occupation by them. Upon their 
refusing to pay, defts. complained to the 
justices, who issued a distress warrant, & 
defts. seized a tramcar belonging to pltfs. | 


Within the parish was a building, the pro- | 42. Add. Annotation: Ae to (1) Refd. Consett 

perty in which was vested in pltfs., manuged Irun Co. vw Durham County Assessment 
y them in the early part of 1926 as an! Committee for No. & or North-Wost Area 

industrial school. After Mar. 1926 the | (1080), 09 I. J. K. BB. 277. 

building was no longer used as an industrial | 65, 4dd. Annotation: -Consd. 1. C. 0. v. Hacknoy 

riage & Sy hapa their ate has | B. C, [1923 } 2K. H. 688. . 
rniture. e removal was comple n nanae a 

Apr. 1926, except that a caretaker was left, | 66. a ge Bhar as 1.0. C. e. Hackney 

in ion with a few articles of furniture -C, ]2K. 8. GBs. 

for his use. In Mar. 1927 pltfs. decided | 89. Add. Annotation : Consd. 1..0. 0.0. Hackney 

to use the premises partly as an elementary | B. C., [1928] 2 K. 2. 688. 

school & partly for other purposes. Defts. 86. Add. Annotation :- Consd. 1. 0. C. v. Hackney 

rated me. in pela ot ube une Hole the B. C., [1928] 2 K. 8. 588. 

two periods ending Sept. 30, ; ar, SI, : 

1927" & it was admitted that the rate wag | 87. Add. Annotation: - Consd. L. 0. C. v. Wackucy 

i 


i NTN eh AOR ts RNIN Tener nn eminem ee sagan sin, aba pa emt. tm cecal sits aes igs! <csTedbheasl oanade 


PART I. SECT. 1. PART 1. SECT. 2, SUB-SECT. 2.--A. , poe ins ay and iu = haar 

8 iti, — ~ ) Set 476 14 fi, ——.J—~OrTrawa Corpn. v, , Mepactty — under ® rownh.~ 
of the Halifax City Charter apples to | opr > oar epes ‘aa, | Cocnrane Town & Kina, (1925) 2 
caMen when the interest of the occupier | §4 O. ““ ir O34, a BOsNE(IOIS), | D ti 


- iL. HK. v0, 56 0. La It. 47 


ot real catate is asseseed ua Well as to CAN 


os. amt a a 


cascs, When the owner of the PART 1. SECT. - . 2 B. 

extate iy anowned, & a ndroactive | PAR (a aa ie ee PART 1. SECT. 2, 8UB-SECT. 4.-—A. 
mule n . : ATC 

fp tiie: ubaniens’ tax authorised by the © stan | Premises Fatih en by respy 118 f. Necessity for.} -Ount patie ahd 

legislation of 1998. Fatirax c Din, «in 1923 were used by them awa malt- | (Mayor, ETO.) v. Pyne, Govr, 

N9g0y71 DL. RK. 643, CON & KK B19 house ontil the autuma of 1927, when, Guinnzsa, (1928) N. Z. 1. R. 318. - 

CAN. owing to trade depression, they dis hse 


yi. —— —- - -—-—~.}--He COLEMAN 
Townsnte & NORTHEEN ONTARIO 
Tacur & Powrr Oo., Lrp. (1927), 60 
QO. L. R. 405.—-CAN. 

y WU. ~ Mercantile busine ss. | 

On the question whether the busines 
of wanufacturing hunter is aS mercan- 
tile business *’ within Rural Muuairi- 
pality Act, RS. 3. 1°20, 5. 232, which 
provided for the aawexament of every 

n who was engaged iu mercantile 

usiness & owner of a stock in trade 

liable to axgeenuent :— Held: it is a 
mereantile buainess. 

Under « statute authorising the 
aveoursmient of “ land, h By ae 
hasinees,"” a stock in trade not 
assessable. — Pranse X& Kpworrny 
Brus. rv. HvraL MUNICIPALITY oF 
Bsouxvate, B. F. Harram Co, Lrn. 
r, RvRAL MCNICIPALITY OF HsorKk- 
DALE, {19279} 2 D. Le HR. 507, 337; 
| Ww. WM. RK. 682 : 23 s. lL. Rh. 486, 


CAN. 
ttf i. erates ———.}—Re STrocr 
xro, {1927} 2 D. L. R. 1100; 

OL BR. $13.—CAN. 
Re Donaip 


_— —.b 
seasow & Oo. (Ont.), [1987] 4 D. L. R. 
1061. : 


wee 


& 
80 


| 
| 
! 
| 
| 
| 


| 
| 


missed their staff & closed the premtann 
indeflntely. The premises were not 
subsequently utilised by rusps. in any 
way. Then the premises wer closed 
the machinery therein waa left intact, 
but none of it could bo removed with- 
out damaging the building, exeapt a 
srecning Cynder, which would cost 
mnere to remove tlan it warn worth. 
espe. tiled to sell the premises, but 
failod to do su. The premisea as they 
stoud were not capable of use save 44 
Fr cough tl : dalne the ee 
were capable o Q5 Ine 

yreuiines at any time, but there had 
m no beaeficial oncupation of the 
pro during the year for which the 
poor rate was clalincd.- OUlrFALy 
Country Couxcin & TuORDA t 
WILLIAMS, [1930} I. EH. 30.- ER. 


sa. Holding certificate of free grant 
under Soldier Settleinent Act } 
MUNICI- 
b. da ° 
H. A2R, 


tii 
Porptan VALuLry, 
POLITY v. 
365: 2 W. 


itttRaL 
OYER, (1020) 3 
Ww. R, atid 4 24 s, : 


PART I. SEOT. 2, SUB-SECT. 3. — 
B. (f). 


£1. ——— Station agent.j—Held : not 
1231 


| 


| 
| 


PART 1. SECT. 2, SUB-SECT. 4.~ B. (6), 


ab. Licence to cud limber.) The holder 
of a permit to ont timber on Dontoton 
lands fa not the “ eceupant ” within 
Rural Municipality Act, 1. 4. 8. 1920, 
c. $Y, of the land Jncluded In the berth , 
& since, iu assessing bina an guch, the 
ansesor acts without Jurisdiction, the 
confirmation of the assessinent by the 
Hashatcbewan Assosxment Comtolsslon 
dows not, nuder the effect given it by 
sect. 270 of sald Act, prevent Bim Crom 
defending an action te collect thi tuxen. 
BUOKRLAND RURAL MUNICH LIT? 


Pp. DONALDAON & Horroy, [J026! | 
DL. R436; (1928) 1 WLW oto, 
22 Sask. L. HH. 326. - CAN. 


sc. Leanee of right of way) A lesnes 
of a portion of the right of wav of Che 
Conadlan Pacifi©e Enailway who fa in 
physical posession thereof la subject 
to ssnemerpent ap oan" ovcupant ’’ 
within the City Act, 1926, #. 434 (3), 
although the Iaud Meelf Je specially 
exempted by law from taxation - 
Marie Lear Minuisa Co., Lrp, . 
Weyacrs, Crrs or (Sask,), (1990) 4 
D. L. H. 163; 2 W. W. RL 482 
CAN. 


~ 
. 


Cases 139a—226p. 


189a. Shooting rights.])~ TowLerR v. THETFORD 
]tursAL CouNciL, No. 552a, post. 

154. Add. Annotation :—Consd. peuebary House 
state v. Fry, [1930] 1 K. B. 3 


160. Add. Annotation :—Refd. L. C. cs v. Hackney 
B. C., [1928] 2 K. B. 588. 

178, Add. Annotation:- Refd. New Liverpool 
Eastham Ferry & Hotel Co., Ltd. v. Ocean 
Accident & Guarantee Corpn., Lid. (1929), 
142 L. T. 349. 

218. Add. Annotation :—As to B) Sonat L. O. C. v. 
Hackney B. C., [1928] 2 K. B. 688. 


ts 


Sub-secr. 4.—UNDER RATING AND VALUATION 
(APPORTIONMENT) AcT, 1928 (c. 44). 


Agricultural hereditaments.]—See No. 5652a, 
post, 
226a. Industrial hereditaments ——-Whether used as 
factory or workshop— Test to be applied.| 
Held: in determining whether an industrial 
hereditament used as a factory or workshop 
1s ‘‘ primarily occupied & used for... 
purposes ... which are not thuse of a 
factory or workshop” regard must be had 
to the use of the premises & not to what 
may ultimately be done with any com- 
modity produced thereon.—Moon v. LONDON 
OoUNTY COUNCIL, PoTteRIES ELECTRIU 
TRACTION Co., Lip. v. BatLey (1930), 47 
T. L. R. 354, H. L. 
Particular instances— Printing 
works of tramway undertaking.) — Hcld: 
entitled to benefit of Act. —Moon v. LONDON 
County Council (19380), 47 Ty. L. R. 164, 
Hi. Li; affy., 143 LL. T. 660; S.C. sub nom, 
LAMBETH REVENUE OFFICER v.. LONDON 
County CounciL, 94 J. P. 177, C. A. 


226b. 


ents naa ~~ 


226c. -— Omnibus repair shop.] 
Held: () “entitled to benefit ot Act; (2) the 
word ‘‘ maintenance ”’ jn sect. 3 (2) of the 


Act does not include the manufacture of 
bpare parts for the vecupiers’ own fleet of 
omnibuses.- ~POTTERIES HLECTRIC TRACTION 
Co., rp, v. BAILEY (1930), 47 T. L. R. 154, 
LI. re revag., S. C. sub nom. STOKE-ON- 
TRENT REVENUE OFFICER v. STOKE-ON- 
TRENT ASSESSMENT COMMITTEE & POTTERIED 
KHLECTRIC TRACTION Co. (1930), 99 J. J. 
K. K. 428; sub nom. Bainey v. STOKE-ON- 
TRENT ASSESSMENT CoMMITTER, 46 T. L. R. 
601, CLA 

226d. _ 


- - Barge building & repairing 
yard.|] Held: 


entitled to benefit of Act. 

UNION LIGHTERAGE Co., Limp. v. BARTON 
(1030), 143 L. 'T. 650; 46 T. 1. R. GOL; 
74 Sol. Jo. 5813 sub nom. UNION LIGHTERAGE 
Co., Lrp. v. PopLan REVENUE OFFICER, 04 


J.P.377; 28 L. G. R. 5660, C. A 
226¢e, —- --— Coffee blending warehouse. | 
-j] ald: entitled to benefit of Act.—BaRToON 


TWINNING (R.) & Co., Lrn. (1930), 113 
ie T. 6560; 486 °'T. 1. R. 601 ; 74 Sol. Jo. 688 ; 
aub nom. STHPNEY REVENUE OFFICER 7. 
TWINING (R.) & Co., Lrp., 94 J. P. 177; 25 
L. G. BR. 550, C. A. 
226f. —- — Cold storage.| - 7/eld: not 
entitled to benefit of Act. -BANCROFT (MAN- 
(HESTER REVENUE OFFICER) 0. MANCHESTER 
ASSESSMENT COMMITTEKE ee 43 LL. Ty 


— ee 


—eee eee 


ENGLISH AND Empire Digest SuPpPLEMENT. 


650; 94 5. P. 177; 46 T. L. R. 601; 74 
Sol. ‘Jo. 567 ; 28 L. G. R. 550, C. A. 

226g. —-— Premises where seeds cleaned 
for sale.}—Held : entitled to benefit of Act.— 
EASTERN COUNTIES FARMERS’ CO-OPERATIVE 
Assocn., Lrp. v. Ipswich REVENUE OFFICER 
(1930), 143 L. T. B50; 46 T. L. R. 601; 74 
Sol. Jo. 661; sub nom. IPsWwIcH REVENUE 
OFFICER v. EASTERN CouUNTIES FARMuRs’ 
CO-OPERATIVE Assocn., Lirp., 94 J. P. 177; 
28 L. G. R. 550, C. A. 

226h. .}—Held: entitled to 
benefit of Act.— Lewis (WiL1IdAmM) & Sons v. 
CARDIFF REVENUE OFFICER (1930), 143 
L. T. 650; 94 J. P.177; 46 T. L. R. 601; 
74 Sol. Jo. 661 ; sub nom. CARDIFF REVENUE 
OFFICER v. Lewis (WILLIAM) & Sons, Ltp., 
28 L. G. R. 550, C. A. 

226j. ---—- —— Wool sorters.] — Held: 
entitled to benefit of Act.—WEATHERHEAD 
v. BRADFORD ASSESSMENT COMMITTEK, & 
Laycock, Son & Co., Lrp. (1930), 143 L. T. 
650; 46 T. L. R. 601; 74 Sol. Jo. 628; eub 
nom. BRADFORD REVENUE OFFICER v. LAY- 
cock, Son & Co., Lip., 94 J. P. 177; 28 
L. G. R. 550, C. A. 

226k. ——— -—— Scrap metal works.]}—Held : 
entitled to benefit of Act.—PicKIN v. Lanu- 
BAURGH ASSESSMENT COMMITTEE (1930), 143 
i. T. 650; 46 T. L. R. 601; 74 Sol. Jo. 629, 
(. A.; affg. S. C. sub nom. LANGBAURGH 
REVENUE OFFICER v. LLANGBAURGH ASSESS- 
MENT COMMITTEE & ROBERT CHEYNE & Co., 
Lrp., 148 L. T. 612, D. C. 

2261. —--— —-—- -——— -——.} Held: entitled to 
benefit of Act.—-LOFTHOUDE v. LANGBAURGH 
ASFEShbMENT COMMITTEE (1930), 143 L. T. 
650; 46 T. L. R. 601, C. A.; affg., S.C. 
sub nom. LANGBAURGH REVENUE OFFICER 
'. LANGBAURGH ASSESSMENT COMMITTER & 
A. BAMBRIDGE, Lrp., 143 L. T. 512, D. C. 

226m. ——- ~—-— Rag sorters.]|-- KAYE v. 
DEWSBURY AS»bESSMENT COMMITTEL «A 
Burkkows (1930, 143 L. T. 650; 46 T. L. R. 
601; sub nom. DEWSBURY REVENUE OFFICER 
v. DEWSBURY ASSESSMENT COMMITTEE & 
Burrows, 94 J. P.177; 28 LG. R. 560, C. A. 


226n. - — —-~ ——~ Bakehouse & baker’s shop. ] 

Held: entitled to benefit of Act. - 

WIMBLEDON REVENUE OFFICER Vv. KERSLAKE 

(1930), 143 L. T. 650; 94 J. P. 177; 46 

T. L. R. 601; 74 Sol. Jo. $67; 28 L. G. R. 

560, C. A.; revsg., 143 L. T. 496; S. C. sub 

nom. WIMBLEDON REVENUE OFFICER v. 

SURREY NORTH-EASTERN ASSESSMENT C'omM- 

MITTEE, WIMBLEDON RATING AUTHORITY v. 
KERSLAKE, 46 T, L. R. 437, D. C. 


benefit of Act. —~LUTON Havanur OFFICER 
rt. DEELEY (19380), 143 L. T. 650; 04 J. P. 
177; 46 T. L. R. 601; 74 Sol. Jo. 596; 28 
L. G. R. 650, C. A. 

226p. -— Motor repair shop & garage.] 
- Held: entitled to benefit of Act.—-TuRPIN 
v. MIDDLESBROUGH ASSESSMENT COMMITTEE 
(1030), 143 L. T. 650; 46 T. L. R. GOL; 74 
Sol. Jo. 674; sub nom. MIDDLESBROUGH 
REVENUE OFFICER wv. MIDDLESBROUGH 
pg COMMITTEE, 94 J. P. 177; 28 
1. G. R. 550, C. A. 


COUNCIL, (1927] 8. A. S. R. 555.— AUS, 
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PART I. SECT. 2, SUB-SECT. 5. —0. persons--Wheher suffirent notice 
ad. Owner rated Jor whole property-— | oe ao ownerahi CLEARVIEW, PART i. SECT. 2, SUB-SECT. q. 
Natice that parcels of land sold to apectfied | Ltn. YAaTALa uta = DisTRicr 203 i. Reved., 33 8S. C. R. 505. 


1232 


Vol. XXXVIII.—Rates and Rating. Cases 226q—235. 


~ 








226q. -——- ~-~—-.}--Held: entttled to 
benefit of Act.— KAYE vw. Eyre Bros... LTp. 
(1930), 1438 L. T. 650: 46 T. 1. BR. 601: 71 
Nol. Jo. G88: sub nom. BARNSLEY REVENUE 
OFFICER t. EYRE Bro-., Ltp., O40. P2177; 
28 L. G. R. 350, CL A, 
226r. -—--- —--- - Beer bottling premises.; - 
Held : entitled to benetit of Act. Skpawick 
(CAMBERWELL REVENUE OFFICER) t. CAMBER- 
WELL -ASSESSMENT COMMITTER & WOATNEY 
ComBe, Rew & Co, (UOR0), 1438 2. T. 650; 
Wid. P77; 46 T. LL. R. BOL: T4 Sal. Jo. 
662; 28 LG. RB. 550, CLA. 
226s. - - - Chain cable testing estab- 
lHishment.] —7/feld: not entitled to benetit: of 
Act. Duoney REVUENVE OFFICER t. LLOYDS 
British Testina Co,., Lao. (id3e). Pak nb. P. 
O60; 948. PLi77s 16 TE. Re. OOLs Tb Sol. 
Jo. 645: 88 L. GR. 550, C. 4, 
. Qfl-blending factory. | 
Held: entitled to benefit. of Net. Pornar 
REVENUB OFFICER © Pori ar ASSES. Mint 
COMMITTEE (1930), 00 L. J. KR. B51: Las 
L. Ph. 40s YE DB 242s 1H TOL. Re des; 
Ti Sol Jo. 820; BPS LG. Re. 8e7. De, 
Bespoke tallor’s workshop. | 
entitled to benefit of Vet. 
REVUNVE OFFIOMR or. STADN- 
CROSS JASSESSYEN Pr COMMITTEE & WolIrte- 
HEAD (1980), Lit 1. PT. 525; Ob J. DP. lob, 
46T. 1. R616: BSL. GR. tt. Pee. 


226t. 


226u. 
Held: not 
STAINC ROSS 


226v. Receiving office of dyers & 
cleaners.| /feld: not entitled to benelit: ol 
Net. Ipean CLEANERS AO Dyers, Uro. ov. 


Wis MOppoLeseX  \ssess VENT COMMEPPE L. 
& REVENUE OFPTORR FoR Wrest Vib DLESEN 
(1080), PbS b. To 8: Ob dP. ras 6 
Td. Roth; Ti Sol do. sims 2s b. Ga RR, 
341, 2. €. 

226w. 
works 


Newspaper offices & printing 
Apportionment of editorial & adver- 


| tising rooms.)-— Held : 


a 


(1) such premises 
therefore constitute an ‘“ industrial heredita- 
ment ’ & are deratable ; (2) the editorial & 
advertising rooms, ete. in such premises 
used for the printing & publishing of a news- 
paper are places solely used for some purpase 
other than the manufacturing process carried 
on in the factory within Factory & Workshop 
Act, 1901 (ce. 22). 5. 140 (1). & so occupied & 
used for purposes other than industrial under 
Rating & Valuation (Apportionment) Act, 
1928 (c. dd). os. 4, which relates to the 
apportionment in the valuation list of the 
net annual value of industrial hereditaments 

between their: oecupation & user for ine 

dustrial purposes & their occupation & user 

for other  purpeses, CARDIFF  REVENUR 

OFFICER @. CARDIEF AsskssMENT COMMITTEE 

& Western Maa. Urp., Canpirek Revaesnun 


ee ee 


{ OFFICER or. CARDIFF ASSUSSMENT 1OM- 
MITTEE & Davin DUNCAN & Sons, Utn.,, 
WES TALINSTER REVENUE OFFICER tv. DALLY 


MIRROR NEWSPAPERS, Ltp. (1080), G8 Lad. 


K. BL O72; 18 bh TT. 500; 98S. PL 146: 46 
Tod. Ro pe; 71 Sok, Jo. 1665 28 LL. GR. 

sre. Dec, 
226x. Meaning of *‘ contiguous.’’| -The only 


point decided in this: case which was thon 
remitted to sesuons for further consideration 
of other points was that a hereditament in 
the occupation of the  resps. was nob 
"voutiygonus oto another 255 yards away, 
& that Quarter Sessions was wrong ins law 
mn holding that it was contycuous so as to be 
| treated as formunge one hereditament with the 
other premises: for purposes of do-rating. 
SOUTHWARK REVENGE OF RCER pr. Horm CR.) 
& Co, Lap, (ia80), PIS bh. T. 6445 Ob BP 
170; (OT E.R. Seay BSL GL ta, 


| 236. Add. Annotation: Refd. Engelke Mus- 
mann, [102K] A.C. dite. 


. 


PART I. SECT. 3, SUB-SECT. 4 


sa. Ayricutural lands co heritage x 
Puggery ) fleld: entitled to benetit of 
Act. IStasnp REVESNCL t. RENE RES: 
SHURE Ans hsSonR, (1930] S. CL Sd. 
SCOT. 


sb. Golf course Additeuomal rent 
pard for @graziny rights.) Held: nut 
entitled to benefit af Aeto INna~g 


Havasth ot. Ross & Chows, (1930) 
=. «. 404. SCOT. 

sc. Howse of ne aafyourinyg 
nursery garden.; Held: not eutitied 
to benetlt of  Aet. LASAKBR<ITIRE 
ASSESSOR co OJ INLAY Sshos., (30) 
S.C. 407. SCOT. 

sd. Furm for breeding stlver 
fores.{--Fiela: not entitled to benctit 
of Act, USLANE REVIND Lt. ARL ROSS 
Israreus Co, (19tey “20 487, SCOT. 

56. House occupred by chif 
constable with gruzing qrourmd attached. | 
-Held: not entitled to benent of Act. 

InnaNh REVENUE of. HANPR UA 
BESNOR, (1930) S.C. o48.- SCOT. 

af. Jndustrial lands & heritages 
Factory or 


workshop -Meaning of 
* wsed.’"] -Un determining the question 
wheather “ sileut works,’’ t.¢., works 
standing idle were or were pot in- 
dustiial lands & herituges : -/eld: 
the word ‘“* used ’? did not mean “ fit & 
ready for immediate use,”"" but mcant 
‘actually In use,” subject ta the 
aualitication that works in which for 
the 1noment no work was being donc 
owing to some temporary cause, a4 
contrasted with works for which there 
was no reasonable prospect of a tr: 
sumption of business in the near 
future, might be regamied ag“ actually 


J.8. 


,nouse 7 for the purposes of the sect 


j 


Mit Ln Hitos. re. PS BANb REVESOP, 
ISLAND PA BNUP or. SP LPHb NS, BONN 
A Ca, [EVsO, S. O. bab. SCOT. 

sg. Froonme Ov dreorators’ 
premises iehere qucints inieced | Meld, 
net entitled te benefit of Vet. INtAND 
RevINte @  BDINBE RG ARSEANOTE 
(SINCEATTOS Coan), PEO Ss. CL ate, 
sc ° 

sh. - Idalorial departmert 
of neuspaper promises.) tfelds thas ing 
resceurd to “certs. 3 (2) & 9 16) of the 
Act, & Factories Act, 1001, « 140 (4), 
the part oof the premises mn questioss 
Wath Used for a purpese other than the 
manufacturing process carried om in 
the other port of the premiacs, & thore 
met be spportionment of the valua- 
tion, Oona & Co, a INLAND 
Ravencen, (1930) 5. C. $51. SCOT, 


sj. hish hatehery do fish 
Drecdiug pouds, | Meld. not entitled ti 
henetit of Act. IStasp RevVeASUB ©. 
Howinrot. & NOR ERS FAHREBILS 
Co, (Le50) ~. €. 345. SCOT. 

ok, Saddler’s work hop a 
ainithy formmg part of contractor's 
Mtablea.) Meld : not entitled to benetit 
of Act. as being merely ancillary to 
contractor's business, -Wonuire & €0. 
r. cca REVENLE, PSO) S.C. 365, 


si. Htapaur shop d° garage 
of contractor.) - Thild not entitled ve 
benent of Act.- Worth rr. ISGaxvp 
a ESUK (No. 2), [1940) —. CL. 370 


= -— 


sm. - - Late sawmill.) -— 
fleld snot entitled to henetit of Act. 
The subject was uot o factors of work: 
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ee 


shop, an reypoot (hat (he sewaail) swat 
not earricd on by way of Grade or tot 
purposed of gain”  ENLAND REVANUL 
v. Prierissunk ASs Rot, JPUSO} a. oO. 
si, SCOT. 


an. Beercalya grounds for 
cmytuyern “of cnaduatriand company. | 
Fed? oo not oentitled to bene of Act, 


us net bemg wun quid with fuetory, - 
INLAND RIVENUEL ot FALKIRK AB- 
NEaeonk, (bso, s. ©. 402. SCOT, 


so. - ~ Corporation alaughter- 
houses.) Feld: ontitlod ta benoit of 
the Act. INtAND RLS ENUL t MIN: 
BURGH ArshASOr (SEAT QULEIHOUSKS 
CAML), TEGO P SR. O. 420. SCOT. 

* flasterers' premine gy.) ~ 
Meld: not entithead to benefit of Act,-- 
INLAND ERVESTR ov. MSLNIYRE & Co.,, 
{1U30) 8. 0. 465. SCOT. 

sq. Metal —omerchants' 
premtecs where xerap metal cut dt 
bundled for blast furnaces.) elite the 
metals were “adapted for sale" 
within kactory & Workshop Act, 1d04, 
bp. 040, & ao the premifaes were ontitled 
to benefit of the Act. Brows. Mac - 
PARLANE & Coc. ISLAND RIVENta, 


Incasb ReEVENt KB ot. EDINKBOnGH 
AssEKROR (WaugH's Casi), [Psu] 
s.(', 404. SCOT. 

sr. - ~~~ diag merchants’ & wick 
restorera’ preminca.) lield: not en- 
titled to benellt of Act, sBlace the 


articles were not altered oc" adapted 


oe 


for nal’? - INLAND BRryvENLK 4, 
barkon Hos, (10s0) B.C. 480, - 
SCOT. 

st. Joinsr's workshop ve- 


fanny te canuperatier sortdy & doing 
tiork for unity « property} Held oo not 
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entitled to benefit of Act, in respect 
that work carried on waa not “ by w. ay 
of trade or for hed tig of gain ’’ wit. 
Factory & or, Rapow: Act, 19031.— 
INLAND REVENUE ?. PAISLEY PROVI- 
DENT (CO-OPERATIVE Sociery, [1930] 
§. ©. 497.—SCOT. 
sv. ——— Premises for GervOee 
4 & raster motor cars 
selling parte &@ scrap.}—Held: Bd 
titled to benefit of “hots in respect that 
a cles Rebeca altered & adapted for 
REVENUE v. CAPLAN, 
CLT a ro 507 00T. 
aw. -—— Bra, reve 
work eerie en aol tied 
to benefit of Act.—INLAND REVE 
coe & Co., [1930] 4 ©. ss 
ax, ——— -——— aes premises. }— 
INLAN » COLIN. TURNER, 
LTD., Doane Ob 520. —BS8COT. 
sy. -—— Eaceptions—Dwelling house 
— ery bakehouse.}~—Held : "antitiod 
to benefit of Act.—INLAND REVENUE 
v. WIQ@TOWNSHIRE AssESsOR, [1930] 
i. ea §43.—800T, 
smtthy.] 








—— —— Country 
—Held : : a: entitled to penetit s of Act.—— 
INLAND REVENUE WIGTOWNSHIRE 
ASSESSOR, 11030) 8 8. %. 548 BOOT. 
a8. ———— --—— Country joiner’s 
shop.}—-Held: not entitled to benefit 
of t Act. -~—~INLAND HEVENUE v. WIG 
TOWNSHIRE ASSESSOR, (1930] 8S. 6. 
543,—8COT. 


careers 








ab. 4t shop—W orkshop 
of garage.J—~Held: not entitled to 
benefit of Act.~-INLAND KHEVENUE v. 
KDINBURGH ASSESSOR (HUNTER’S 
CaSzE), {1930] 8. C. 362. SCOT. 


Bespoke tailor’s 


remises, }—INLAND Ravanos v. GUNN, 
Lun & Toprina, (1930) 8. ©. 389. — 


wast 

ootmaker’s 
prem D REVENUE v. Mor- 
ee toad) B rom 412. ~S8COT. 


80. eae ees 





amen 


Photographer's 
thon ae a atudio.} }—Held : : not eLtitied 
to benefit of Act. —INTAND REVENUE 
v. HAMPTON, [1930] 8S. C, 419.—SCOT. 


t.— —_— — Bukehpiige & 
baker's shop.J-—Hiid: entitled to 
benefit of the Act.-—INLA ND past bth 


— Saddler’ 3 shop & 











‘bor shop Held: not entitled to 
panehit-o of Act.—INLAND REVENUE v. 
EDINBURGH ASSESAOR Suson & 
ALLEN’S OaSsS), (1930) ® OC. 443. — 
ScoT. 

ch. ——~ ——— Jeweller's shop & 


workshop.}—Held: not. entitled to 
benefit of Act.—-INLAND REVENUE w. 
EDINBURGH ASSESSOR (GIBAUN’s & 


-——— --— Shop for the 
oe ae ighing-machines.)-—Held : 
not entit nefit of Act.—-INLAND 
— ENUE v. AVERY (W. & T.), 11930) 


a. — 
milk aero pee bottled 
tb a Stel entitled 
eadpg as Act.—-INLAND REVENUE 
TRAN Qo-OPERATIVE SOCIETY, 
Liss0l ay *O. 5038.—SO0OT. 


ee ee ee Plymbers’ pre- 
a }—-INLAND REVENUE », COLIN 
icon Lrp., 1980) S. C. 620.— 





pneery eee 


—— Distributive wholesale 
butttieae— WV holeadl seed merchants’ 

areda cleaned, stored, & 
rold.1 seen are not entitled ‘to Dement 


of Act.—-INLAND ee ie v. DoNALp- 
HON & Co., [1930] 8. O. $48.—SCOT. 


— —— —— Premises Pind 
wholesale manufacturing chemista also aia 
e n proprielary medicines, 
Hela the premises were industrial, 
but were sabjoot to anpotionnene. =< 


ae 
fgg cleaned & dressed to 


INLAND REVENUE v. HaTRiox & Co., 
{1930] "ss, ©. 359,—SCOT. 


Held: not 
entitled to nee of Act.— INLAND 
REVE JOHNNIE WALKER & 
Bons, w11980} ‘8. C. B72, —S8COT. 

, ao tbe — oe D dive 
ewere’ draff, grain, 
Held : : entiied © to Denedto a are? Act.— 
INLAND REVE BREWERS Foop 
SUPPLY Co, (No.2 2), T1930] 8. Meron 383,— 
SOOT. 
archowse of 
glaes cut to 


glass ena oe pend 
sutt 8. }-—Held : z pot Pentitied = 

benefit of Act.-~PILEr N Bros. 

scr, REVENUE, (i930) ‘3. O. 387 


—— —— Premisea for the 
pepete of packing cases & washing a 
bottles o whisky lenders.j—Held ; not 
entitled benefit of Act.—WHITE 
HORSE gee v. INLAND 
REVENUE, {1980j] 8. C. 426.—800T. 

2 Pets brokera’ & 
Wool merchants’ premises. }—Held : a 
entitled to ites t of Act.—M‘LEop & 
SONS v. INLAND Revenon, [1930] 8. C 








neoee ‘where beer ‘chilled, mons d, 
bottled, pokes a& dispatched. Held: 
not entitled to paver of Act.— 
INLAND RBVE vt. MACLACHLANS, 
geese! {1930} 3 ‘On 449.—-SCOT. 

—_—— ——.}—Held : 





not t entitled to benefit of Act._INLAND 
REVE ILLIAM YOUNGER & Co., 
11930] s *o: 648, 3 SOT. 
blend — —— —— Premises for oil- 
b eee k-Held: not entitled to 
efit of Act.—INLAND REVENUE v. 
& Co., {1930} S. C. 463.~- 
szz, —— —— Printing machine 
manufacturers’ distributing depot Old 
mach ae peat in part ayment, recon- 
ditioned & sold.}—He not entitled 
to benefit of Act. INLAND REVENUE 
v® DAWSON, PAYNE & ELLIOTT, [1930] 
8. C. 493.—SOOT. 


Creamery where 

milk — asteurised, chilled, & bottled, 
0 distribution. Held: entitled 

to benefit of Act.—INLAND REVENUE 
NENT CO-OPHRATIVE SOCIETY, 

tiesol “s. C. 503.—SCOT. 
in 


W arehouse 
Scvtland of Gi English, poe used for 
teting, tng, bottl maturr: 
hcer.}—Held : not entitled to benefit 
of Act.— INLAND Wurr- 
BREAD & Co., 11930} & a C. 516-800. 


206. ——— emises where 














make i fi 

sale.j--Held : ontitied to benefit of 
‘Act.—INLAND REVENUE v, ABERDEEN 

COMMERCIAL Co., INLAND REVENUE v. 

HUTCHEON, {1930} 8. C. 555. —- SCOT. 


— A storage 
y-free warehouse 0. ey, 

H rela not entitled to Ca of A r 

Dist1 ve. INLAND Racence, 

sey i, C. 520. — SCOT. 


T oteteinnationnel 





—— —— ——.}~Hela: 
not entitled to benefit - Act. —SCoT- 
yw MALT DISTILLERS, Li. v. INLAND 
EVENUE, {19301 &. C. 


385.—8COT. 
nt gonapeny i Tek wee cotitled 
not en 
to | “Benedit ‘of Act.—UnIon COoLp 
Co. v. INLAND REVENUE, 
hipgo} S ©. 337.—SCOT. 


—— —— —— Wholesale seed 
snerokande’ premises where sceds cleaned, 
stored, & eald.|-—Hela : not entitled to 
benefit oot Act.—INLAND REVENUE 

DonaLpson & Co., (1930) 8. C, $48. — 


-}~Held: not entitled to 
Act.— WorDIE 


& Oo. vt. 
1234 


ing where fodder 
by machi: 
benefit of 


INLAND REVENUE, [1930] 8. C, es 
scr. 365. 


gy oe —— ee ee Factory for treat- 
ing * draff, grain, @ |; 
Wea Tat entitled to Big nat 0: 5 
INLAND REVENUE BREWERS Foo 
ocreee Oo, (No. 2), 19380] 8. OC. 383. 


public works contractor. Mena : "a5 
entitled ad benefit of st AD ot 
REVENUE MEL & 
WHITSON, (19901 B. C. Marie 
all. 
Scotland o, Timotteh ante 4 wsed 
id FF hl > not fentitled. ss sora 
ot "ant ~INLAND REVE 
gnealigg Co., 11930} 8. ©. 6! 516 e. onr: 


Primary 

ofher than that of factory or worl 
destructor of town ~-— 
nob: ye to benefit ot 


—— —— Warehouse nbd 





Held: 
Act.— ASSESSOR v. INLAND 
REVENUE, 11930} s. C. 339, —8COT. 


——- —=—- Photographer's 
gion ee studio. }~Held : not enti to 
benefit of Act. NUE wv. 


—INLAND REVE 
pgesse Rn {1930} 8S. ©. "1419 -—BCOT. 


—— Corporation 
slaug! hterhouses. +-Held: entitled to 
benef of the Act, aa the premises were 

rimarily occupied & used for the 
purpose of a saceory be ee & 
no or pro ding necessary 
nc ee facilities for the slaughter of 
anima. & purpose which would have 
brought t remises within ex- 
ception (f)— aro REVENVE v. 
EDINBURGH ASSESS (SLAUGHTER- 
HOUSES Cage), (19301 8. C. 429.— 





app. — pl gi = re- 
iring ah 


pe of steamship 8. -— 
eld: enti ted benefit of hee The 
premises were occupied for the pur- 
poses of manufacture & repair, which 
were factory purposes, & as they were 
expressly included among factories ey 
the Factory & Worksho ig Act, 1 
Sched. VI, they were wi Ke 1998 
Act.— INLAND 
STRAMERS, eee. LLOSU! 8. C 445, ~—-SCOT. 
‘Crea eamery where 


mil ilk paste urised, chilled, 
distribution. Held : entitled 
o eneat Fe Act.—INLAND REVENUE 
CO-OPERATIVE SOCIETY, 

riesgo 8. wih 503.—SCOT. 
arr. Freight-trangport landae &: herti- 


ages—Dock purposes-—Grou 
houses, custom-house, & cattle sheds at 


VENUE v are LINE 





shipowners, 
Revenue a in view of an under- 
taking given in Parliament, conceded 
that, © with the exception of the custom- 
house, they were freight-transport 
lands & heri , 

As regarded the gp rade ss 
buildings erected owned by & 
oceupiers, the ground out-wi the 
dock precincts leased to the occupiers, 
& the cattle sheds :—#Zeld ; they were 
not freight transport subjects, in 
alge t bs pda were not t occupied & 


used f pore of a 
dock adectaning: ut for mtr) seme 
purposes of the occupfers. YDE 
AVIGATION TRUSTEES vt. INLAND 
REVENUR, INLAND HEVENVE v. KIRK 
wae ASSESSOR, (1930) ide Cc.  454.— 


_ att. Who may 'y eppeal as to classi, 


Q ono Hela an at ct 
instance was competen ten ~—— INLAND 
REVENTE «. B D 


REWwERS Foo 
Co., (1930) 8. C. 3338.—8CO0T. 
PART L. SECT. 4 SUB-SECT. 6.—A. 


Trust, a8 the owner of certain lands & 
Hobart, 


buildings in was rated by the 
municipal cou of such 
buildings which were as a public 


Vol, XXXVIII.—Rates and Rating. Onses 267a—6652b. 


267a. —— Roman Catholic Church divided into 


281. 


286. 
327. 


‘blessed *? & ‘‘unblessed’’ parts.] — A 
Roman Catholic Church was divisible by a 
movable partition into two , & ‘* blessed” 
in which the altar & an “ un- 
* part. The whole building was used 
for public religious worship, but on certain 
nighta in the week the partition was drawn 
across & the “ unbleased ” part was used for 
dances, the proceeds of which were devoted 
exclusively to church Tus poses : :—Held: the 
** unbleseed '’ part was not exempt from rates 
under the Poor Rates Exemption .ict, 1833 
(c. 80), & was properly included in the 
valuation list.—CaRDIFF ARCHDIOCESE TRUs- 
TEES v. PONTYPRIDD AREA ASSESHMENT 
COMMITTEE & MOUNTAIN AsH Katina 
AUTHORITY (1930), 94 J. P. 246; 46T. L. R. 
638 ; 28 L. G. R. 585, D.C. 
Add. Annotations :—Consd. Metropolitan Meat 
Industry Board v. Sheedy (1927), 97 L. J. 
P. C. 1. Apld. Fisher v. Oldham Corpn., 
{1930} 2 K. B. 364. 
Add. Annotation :—As to (3) Consd. L. ©. C. v. 
Hackney B. C., {1928} 2 BK. B. 588. 
Add. Annotation :—Refd. Metropolitan Meat 
ered Board v. Sheedy (1927), 97 L. J. 


Sun-secr, 144.—INDUSTRIAL HEREDITAMENTS, 


384. 


See Sect. 3, sub-sect. 4, ante. 

ldd. Annotation :—Refd. New Liverpool 
Eastham Ferry & Hotel Co. v. Ocean Accident 
fa mentee Corpn., Ltd. (1929), 142 L. T. 


444. Add. Annotation :—Consd. R. v. London 
County Council, Fa oan Swan & Edgar (1927) 
(1929), 45 T. L.R 

501a. Royal Academy of Dramatic Art.]-—-Aer p. 
ROYAL ACADEMY OF DRAMATIC ART (1030), 
74 Sol. Jo. 106, 1D. C. 


808. Add. Annotations :—Consd. General Medical 
Council v. I. R. Comrs., Bnglish Branch 
Council of General Medics! Council vw. I. R. 
Comrs. (1928), 97 L. J. K. B. 678; Midland 
Counties Institution of E ineers v. Inland 
Revenue Comrs. (1928), 14 Tax Cas. 285. 

649. Add. Annotation : -Consd. Towler v. Thetford 
Rural Council (1929), 90 L. J. K. B. 258. 


551. Add. Annotation :---Apld. llastings, Jord 1. 
vo euebam Revenue Officer, [1980] 2 K. B. 


5528. - ~— Not let---Whether within Ratin ar Pie 
Valuation (Apportionment) Act, 1028 (c. 44).) 
- -Where a hate rights over agricultural land 
are severed but not Jet the person exercising 
those rights is not entitled the exemption 
from rates conferred on the coats of agri- 
cultural land by the Agricultural Rates Act, 
1929 (c. 26).—Hastrinas (Lorn) v. WAIAING- 
HAM (REVENVE OFFICER), [1980]2 K. B.278 ; 
WL. J. KK. B. 885; 148 GL. T. 4743 94 0. P. 
136; J6T. LR. 425 ; 74 Sol. Jo. 208; 2S 
I. G. R. 304, D.C. 


BB2b. ---- Necessity for severance.] -— Applt. 
owned 8,000 acres of land. Two thousand 
acres he let to tenant farmers reserving 
to himaelf the sporting rights; 700 acres of 
the meander was waste land & he farmed 





D eantiionentateeanalalatce ted tite) 





boya’ school. All pupils, with un- PART I. SECT. 4, SUB-SECT. 1. | gxemeting ta taxpayer f from taees—-Schoot 
{mportant exceptions, were Hable to ee ‘or education of | taxes y. by = achonl 
nay feer. The fees recetved were | missionary priests. }-— eld: the build- igre il A dbveasieisl exemption appitea 
considerably jess than the expense | ing could not be deem emmed to be one es.| ~Ex p. BATHURST Co., 


of the pease), The deficien was | *‘ysed for church p 


made good from income derived from 
capital Invested in trust. for the (88) Eerie Act, ty B.A, 1083 PART 1, SEOT, 6, SUB-GECT. 90.--A. 


achool, Under the nie J UTHENIAN CATHOLIC MISSION OF THK 


which tho SS ka aig hos 


of the board ent could 
derive any ae from the school :— Nos (188, 99 1924) 8 
Held : even if the achou! were used for pyiel’ 


charitable purposes it waa not used 
solely for such purposes, in that the 
compulsory pavment of foes by pupils he 
nade the institution a business; &, toaching ts" aolel 





soniet Of Weal Beas a mundi 
a u 
hich ts pr 


lel eee a toe te ee stone Jor harbour worke.)- Land ured 
Metropolitan Water, | for quarrying stons for the purposes of 


2, be, one | Tigger a D. Ly Ki 65.--OAN. 


ORDER OF Ade eee THR GREAT IN shipearadt of coal pest bag TRE Ry a “Cou 


RE SCHOO 1, District, ’ 
DL. R 1143: | Ties be N BTU OAR.” 


R. 481; 20 Alta. L. 2: 


PART I. anor SUB-SECT. 24. 


}i. - Land «waed for quarrying 


Act, s. 88 (1) (h), | harbour works {8 not «xempt from 


hospital & benevolent society, & bd rat rating. --NAlikR BonocviuH COUNGIL vr. 
pot in thelt tecaluel semen" Cates | Rerieneandiie (ASt rt fo ee ati aN) 





Biaso? or SYDNEY -: MerrnorouiraN 432 fl. Esroourr Co RPN, v, 


the words “ charitable purposes i 
should be construed se generis Sana Uren 
with bed 
COLLEGE TrRUpT tr. HOBaRT Corpn., 22 
. occupied by & used in connection with | %. 4. J. R. 230 

eee L. R. 67.- AUS. the building, i» payable & is paid in 
solely for educational purposes exem 
a Held: : jn Hobart sho Act erry 

as. 


rater Act, 1893 (T as.) B. 80, 


a bo 
UNION GOVERNMENT (1929), 60 N. L. R 


ATER, SEWERA & Dra 
. 116, as amended by Hobart 
ope, Act, 1981 (Tar) ws. 18, Ar in ee 11998), 40.0. 1. B 72 W088) | aho8, AF. 


rt 
words “charitable purposes” | PART I. SECT. via ab beige 10.—C. | PART I. SEOT. 4, SUB-SECT. 24. -—L. 
should be construed ejusdem generis sf. Liabllity 


f bet not in their technical sense, puerenore Man. L. R. 4 407. Sronaeso: lata 1873), 9 
uoational 


of }— sn, i leased to commiesariat officer 
& occupied by troops.}—Heild : exempt. 
Berth hd SECKETARY OF STATE 


ngs used solely for ed -}—O'Grapr v. McCarrray tv. TORONTO CORPN, (1863), 

goto iP euch purposos ashi, 3 2.0. R. 309.—AN. 23, U. GR. 551--CAN. 
+: hee lande. 

wero charitable to the technical senee. | staruene (1891), ee isa | PART 1. SECT. 4, SUB-8ECT. 24.- @. 

Corry. (1998), 40. L. R. 308.—AuUs, | CAN. a i. ——j}—-Re Hypro-Eectnc 

ei. —— Seamen's Friendly Soctety— aj. Whether leases of Commonwealth | Power Cosmmuasion or Ontanio & 

Work gtven up € ueq | land Wable.}—The lessee of land leased Eat ae eg i Pausan Towweilirn (1924), 

atter wee noe nas of the jand ie not it Usable to be patod by sl. ‘Land ‘ied Fite uate reserve — 

aA ADs hority. land iteelf not pain bing atlaene henge wh-- Held: the land 


MENT O 
2 D. 
CAN. 


g ( 460) 1. ——— Reserve for show 
prownd. CONOR @. ROCKHAMPTON 
PcouneS (1928), 22 Q. J.P. R. 91. 


LR ise: $9 N.S. R. 2123.— 


io 


aes Grrr Maaowen. (T28), 93 8. 132 fe) Mc of the Local Government Foo 


Shae 1 beer a RULES 12.— =} 929 a ; 
‘A.'ta) 02 40 NB, wt “4 


ubif« reserve within 


1919, a. 132 (c), & was oxempt 
rates.— Moma COUNCIL OF a. 


ae 


tk. Agreement with municipalily | 1. G .TL. 81.--AU 


1235 


Cases 552b—675b. 


580. 


669. 


300 acres himself. He let the sporting rights 
over the whole 3,000 acres to B., under an 
agreement contained in correspondence 
between them. There was no grant by deed. 
Applt. was rated separately on the sporting 
rights so let & appealed frum an order of the 
justices directing the issue of a distress 
warrant in respect of those rates :—Held: 
applt. was not rateable in respect of the 
sporting rights as there was no legal severance 
of the right from the occupation of the Jand. 

a v. THETFORD RURAL COUNCIL 
(1929), 99 L. J. K. B. 258; 143. T. 45; 04 
J.P. 773 281. G. R. 108, 


Add. Annotation :--Refd. Busby v. Avgherino, | 


{1928} A. C. 290. 


Add. Annotation :~ Refd. Musmann  v. | 


Engelke, [1928] 1 K. B 90. 


675a. House let out In apartments or lodgings— 


x 


Se emmaneenedl 


PART I. SECT. 4, SUB-SECT. 34. 
1 


l. Mp. 
IW. 


Representation of the People Act, 1867 (c. 102), 
8. 7.|---By Representation of the People 
Act, 1867 (30 & 31 Vict. c. 102), 5s. 7, where the 
owner is rated at the passing of this Act to 
the poor rate in respect of a dwelling-house 
situate in a parish wholly or partly within a 
parliamentary borough, instead of the 
occupier, his liability tu be rated for the future 
shall cease; & after the passing of this Act 
no owner of any dwelling-huouse so situate 
shall be rated to the poor rate instead of the 
occupier, except as hereinafter mentioned. 
... When the dwelling-house shall be 
wholly let out in apartments or lodgings, not 
separately rated, the owner of such dwelling- 
house shall be rated to the poor rate. 

Appt. & five other persons each occupied a 
room in asix-roomed dwelling-house in a parish 
within a parliamentary borough, & had the use 
in common of the street duur, passage, stair- 
case & domestic conveniences; the owner did 
not occupy any part of the premises, nor retain 
any control over the tenants, each of whom 
had the exclusive possession of his own room. 
At the time of the passing of above Act 
the owner wus rated in respect of the whole 
house, instead of the occupiers, by virtue 
of Small Tenements Act, 1850 (c. 99). 
After the passing of above Act, the overseers 
of the parish made a rate, in which each of 
the six occupicrs was separately rated :— 
Held: tho owner of the house, & not the 
several occupiers, was ratcable : for that the 


ed eee 
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house came within the exception in sect. 7.— 
STAMPER v. SUNDERLAND OVERSEERS (1868), 
f.. R. 8 C. P. 388 3 87 L. J. M. C. 137 ; 18 
L. T. 682; 325. P. 439; 16 W. R. 1063. 
Annotations: Consd, Thompson v, Waid (1871), L. h. 6 
Cc. P. 327; Woon v. Howard (1874), L. R. 9 C. P. 277; 
Bradley »v. Baylis (1881), 8 Q. B. D. 3195; White & 
Hales 1. Islington Corpn., {1909} 1 K. B. 133, Folid, 
Griggs v. Stevens (1909), 101 L. T. 950. Consd. R. ». 
Roberts, Lr p. tepney. Borough Council} (1915), 84 L. J, 
K.B.1577. Refd. Mason v. Bennett (1868), L. Tt. 4 C. P. 502: 
Barnes vr. Poters (1869), L. R. 4 C. P. 639; v. Austin, 
Austin v. Cull (1872), L. R. 7 C. BP. 227. 


675b. ——.|—Resp. was rated & assessed 
to a gencral rate in respect of a house which 
was situate in the parish of H., which’ was, 
at the date of the passing of Representation 
of the People Act, 1867 (c. 102), & had ever 
since been, situate in a parliamentary 
borough. Resp. did not occupy or reside 
in or exercise any supervision or control over 
the house, which was a private dwelling- 
house consisting of a basement, a ground 
floor & two other floors, & was let by resp. to, 
& was occupied by, three tenants. The 
rateable value of each of the tenements was 
under £20. Each tenant had a separate 
letting & a separate key, & had the exclusive 
use & occupation of the rooms let to him or 
her. On an appln. for a distress warrant 
against resp., it was contended on behalf of 
applt. that the borough council were entitled 
to rate resp. under Hepresentation of the 
People Act, 1867 (c.'102), 8. 7, inasmuch as 
the house was wholly let out in apartments 
or lodgings not separately rated. It was 
contended on behalf of resp. that the house 
was not wholly Iet out in apartments or 
Jodgings not separately rated within the 
meaning of that section, & that the demand 
was bad, as no allewance, abatement or 
deduction had been made to resp. under 
Poor Rate Assessment & Collection Act, 
1869 (c. 41). The justices were of opinion 
that the house was not in point of law a 
dwelling-bouse wholly let out in apartments 
or lodgings within the meaning of sect. 7, 
& they dismissed the summons :—-Held: on 
the authority of Stamper v. Sunderland 
Overseers, No. 675a, ante, the council were 
entitled to rate resp. under sect. 7 of the Act 
of 1867, & the appeal must be allowed.-- 
GRIGGS v. STEVENS (1909), 101 L. T. 950; 
74 J. P. 67; Konst. & W. Rat. App. 154; 
8 1..G. R. 638, D.C. 


ne er ey: 








enon 








trade is not assessable. PRARKE & Listow ki (Ont ), (1929) 2D. LL. RR, 
Ga, 


Kowortruy Bros. e«, Rukan Munici- | 479. CAN, 


» Obl) i Plant ds camp of ; . 
ol company.) Re Royvanrnm, Oi Co, ao aia. Bs aor ren Ghee sv. Logs.) -- Logs brought down a 


Ajta.), [1920] 4 In a. TH. J070, 
N.R. 321. CAN. 


€,(P- 612) L- ww Kee shill in Croun) | 3x6. - CAN 


tho 


Matrsgui MUNICIPALI!IY (1901), & 
B.C. WR. 289.- CAN. 

so. Property temporandy a district — 
Rolling stock & machinery of railway 
a ee rage KpMONION, DUNVEUAN 


C 
& 


mapa Hah ScHooL Disrrics, [1928] 
2 WwW. 

ep. -- - AMfachine used for diggurayg 
reservoir.) He MANNIX & WALGREN 
eee an SCHOOL DrsrrRict, | 192d) 

gq. 
authorising the assessment of * land, 
bulldings, & business,” a stockh-n 


ere the feo atill remains in the “ - , 
Crown, the interest of the holder of au ar. Ccantry crane.)— Held : the gantry 


homertead claim is not aes i to 
taxation by a municipality, although 


holder personally is. KR. oo 


RInBH COLUMBIA Ry Co A&A 
W. ht. 684.—CAN., 


W. R. 686.--CAN 


Stochs-ant-trade J~ Under a statute | O. 1. Re abu. 


ee RS te stare 


BIORBKDALL, [1929 
537; > 1 W. W. RR. 682; 83 8S. 1. KR. 


erano OL Yesp.’s prenises was not 
assessable or hable to tuaation under 
Ontario Assessinent Act, 1227, wae 
affirmed, it being held that the subject 
QW assesment clearly fell within sub | 
sect. 19 of sevt. J of said Act, & was not 
taken out by the eaception: the 
an able part of the crane, 7 it should | 
not be regarded as a chattel & no ; 
within sect. 1 (2), was ‘machiners | in land.}—Held: not a mtgee. 
used for manufacturing,” & not 
“machinery used for the production 
or puppl) of motive power.’-—FoRb 
City tr. Forp Moor ¢ 
Lrp,, (2928) 4 Dod. R. 6975 S.C. Re 
tee CAN. 

st. Gasoline pumps & tanks at service 

station. IMPRRIAL 


liver into a town for the purpose of 
shipment, & kept awaiting shipment, 
mn a boom in the river within the 
linnts of the town, at the time an 
asscssinent is made, may be assessed 


2D. lL. KR. 50%, 


by the town under the Assessment 
AC t e R, Ss. N. Ss. 1923.—- H OLLIN G&s&- 
WORTH & WHItNEY, erp. vr. Briport- 
WATER, (1929) 1D. L. RR. t81s) 60 
N.S. RR. 240.— CAN. 


PART I. SECT. 5. 
sw. Aiortgagee—-Of leasehold interest 


of 

‘‘ratable property ”’ within Hating 
Act, 1925, s. 70.—Warromo Country 
eidetas i vw. MiLEes, (1928) N. ZL. R, 
sx. Colliery company letting houses 
to workmen during = employment.)}- - 
BUCKHAVEN & METADL. CORPN. ve 
eae C‘Oal Co., {1928} s. C. 68.— 


OU. OF CANADA, 


OIL, LIN. Te 
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Vol. XXXVIII.—Rates and Rating. Cases 675e—706. 


675c. —-~ -——-- Effect of Poor Rate Assessment & ISLINGTON BRorovan Councit, 100 L. T. 22, 
Collection Act, 1869 (c. 41).]—-Resp. was the te As 


owner of a tenement situate in a borough -... --_... Consd. Griggs rc. Stevens (1909), 101 L. T. 
which inthe year 18867 was, & ever since had 9°". Fold. Nohve r. Strong, 11909] 2 K. Ni. 825.) Consd. 

lj ta b 1 R. rv. Roberts, [1914] 1K. B. 3605 KR. ¢. Careon Roberta, 
been, a parliamen ry borough. he tene- fa p. Stepney Corpo, (1915) 3 K. BR. 813.) Red, Kont oe. 


ment was wholly let ont in apartments or Fittal, [i9t)) 2K. B. 1102, 


lodgings not separately rated within Repre- 675e. -- - - Who may be liable ~ Agent.} - 
sentation of the People Act, 1867 (c. 102), An agent who is employed by the owner of 


s. 7. Purporting to act under that. sect., a dwelling-house, situate in a parliamentary 
the rating authority rated resp. as owner, | borough, & wholly let out in apartments, 
instead of the occupiers of the tenement, | to collect the rents on his behalf is not liable 
without allowing him any commission, | to be rated as owner under above Act. 
abatement or deduction :—Held: the Act NORES pr. SYBONG, [1000] 2 KK. B. 625; 78 
under which resp. was rateable as owner | lL. J. WK. BL LOdRS Lob LT. 88s TH FP 
instead of the occupiers was not Representa- 417, 70. GR. S76, IC, 

tion of the People Act, 1867 (c. 102), but was } -faxotafion :  Consd. Metropolitan Water Board ¢, Brooks 
Poor Rate Assessment & Collection Act, ) G80. 79 T. J. KB. 705, 


1869 (c. 41), & he was entitled to the com- , 675f. To what boroughs applicable.] - 
niussion, abatement or deduetion specitied The council of a met ropolitan borough, which 
in sect. 3 or sect. 4 of the later Act.—D Avis became a parliauentary borough some years 
v. WALLIS, [1908/2 K. B.18t; 771.5. K. 3B. | after tho passing of Representation of the 
$2; OSL. 412s TIL. 165s 24 T. i Re: People Act. S07 (e, 102), rated the owners 
3503; OL. G. R, 493, D.C. of two dwelling-heuses which were wholly 
etrumahons:  Coned. Griggs e. Stevens (hu0g), tb bf ket out in apartments or lodgings not 
a0, Overd. White A Tales te. Isiiugton Corpin, Shea separately rated, & allowed them the com- 
PK. B.D Refd. Nokewe, Strong, (100) 2 KB 625, nussions or abatements authorised by Poor 
675d. - - .) Applts. were the owners Rate Assesament A Collection Act, P8680 
of tenements situate in a borough which in (41). The local govt. auditor at his audit 
the year 1807 was, & ever since had been, a! made a surcharge on the rate collector im 
parhamentary borough. The tenements were respect of (he anount of these abatements : 
wholly let ouf in apartments or lodgings not, Held: the words © all boroughs " in’ Repre- 


separately rated within Representation of nrentation of the People Act, 1807 (c¢. 102), 8. 7, 
the People Act. TS67 (ce. 102), 6. 7. Pur- extended to all boroughs whieh had since the 
porting to act under that sect... the rating passing of that Aet become parhatmentary 
authority rated applts. as owners, instead of boroughs, & were not lmaited to boroughs 
the occupiers of the tenements, without Which were in existenee as parliamentary 
allowing them any commission, abatement boroughs at the date of ifs passing; the 
or reduction:  ffeld:) applts. were properly owners ought to have been rated under that 
rated as owners, instead of the occupiers, Rect. & were therefore not entitled to any 
under Representation of the People Act, coninission, abatement or deduction from tho 
ISBT (ec. 103) 8. 7, & were, therefore, not amount of Che rate; A the surcharge was, 
entitled fo any commission, abatement or therefore, rightly made : the auditor. - 


reduction from the amount of the rate. That Roe Ropers, (Play b KR. B. o6o 5 see cade, 
portion of Representation of (he People Act, Roe. Roprite, bap. BaATrensea Borovan 
1567 (¢. 102). 5. 7, whieh provides for the Counc, So bo. i. B. 148s 100 04. TR. 406 ; 
rating of owners of houses wholly fet out in 7764. P. 408; 57 Sol. Jo. Off; TF BL R.A, 
apartments or lodgings not separately rated 2) 5 J) d. Ge Rs, OO. ALS revag, (1912), 
has not been repealed by iiplication by 10s G. T. 64, D.C. 5 sisequent proceedings, 
Poor Rate Assessment & Collection Act, sub nom. Roperrs vo BarrekstaA Mrebrro- 
IS0U (©. 47). or otherwise, Wurrn & HALLS | POLLIAN Bornovan (1914), Tl0O 7. "BR. 506, 
0. EsLincronw Coren. [L000] TOR. Be 138: , CoA 


Ts 1. J. BK. B. 188; 73 3. P2445 25 Toda We tanotation S Refd. Crow oe Hite wry (192), Lt. Ge 2, 226, 
21: 2 Konat. Ral. App. 798; 7 1. G. RR. 676. After this ease add “ See, also, LANDLORD & 
[38 ; 53 Sol. Jo. 873 sul nun. HALES 0. TRNANT, Now, 4455, 451, 


Part Il.—-Basis of Assessment. 


703. fed. Annolation: Consd. Consett Iron Co. ! 705. Add. Annotation: Consd. Consett Iron Co., 


¢e. Durham County Assessment Comumittes | Jad. or. Durham County cSesessmnent Com- 
for No. 5 aoc North-West Area (1930), 90 mittee for the North-Western Area (19u0), 9 
LN. KR. BL 277, | L$. WK. B. 277. 


~~ ~ _ —— ~ 
ee ee 


P ‘ ; 
PART ll. SECT. 1, SUB-SECT. 1. vr. Causa & Cronna, (1928), > ©. $08, Anntitenlt (ge; 4.0 O64, of pews) 
sy. Agreement for fired assesement value ~ SCO +45. SCOT, 


— Basis of raluahon~ Construction of dd in. ----.J- Ugsrancs. secteur = PART If. SECT. 1, SUB-SECT. 2.- B. 
halos 9 crury ge ae de Tinh & Mran. Invesrent AAKOCN., fi. i oR Sat wire City CORPN. tT. 
DIAN | NATIONAL a he Lt. v. GLasvow AxsKseon, (1926) yin, oe, fob oO. 6 Ran. 


DL. RH. 762; (1925) 8. C. AM. . C. 404.- SCOT. uuu) IND 
Be . 


CAN. 
é Co ‘eee 
. sv. fFurm lel b& ather le aon gi. - J-ftasaco.n Tuy Coun v. 
PART Il. SECT. 1, SUB-SECT. 2.- A. | Whether rent i adioncd ‘is farrannual Vasuoon Cores, (1927), LoL. I 6 
dd |. ~—.]}— EDINBURGH ASSESSOR | valuc.|--MARSHALL ¢, WIGIOWASHIRE | Kat. 75.—IND. 
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Cases 725—1057a. 


726. 


726. 


7127. 


736. 


Add. Annotation :--Dbtd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (1980), 99 
L. J. K. B. 277. 


Add. Annotations :—Consd. L. C. 0. v. Hackney 
B. C., [1928] 2 K. B. 588; Consett Iron Co. v. 
Durham County Assessment Committee for 
No. 5 or North-West Area (1930), 99 
L. J. K. B. 277, 

Add. Annotation :—Generally, Refd. Consett 
Iron Co. v. Durham County Assessment 
Committee for No. 5 or North-West Area 
(1980), 99 L. J. K. B. 277, 

Add. Annotations :—Consd. Consett Iron Co., 
Ltd. v. Durham County Assessment Com- 
mittee for the North-Western Area (1930), 
99 L. J. K. B. 277. Refd. Salisbury House 
Estate v. Fry, [1930] 1 K. B. 304. 


754. Add. Annotation :—Consd. Consett Iron Co. 


769. 
920. 


v. Durham County Assessment Committee 
for No. 5 or North-West Area (1930), 99 
L. J. K. B. 277. 

Add, Annotation :—Refd. L. C. OC. v. Hackney 
B. C., [1928] 2 K. B. 688. 

Add. Annotation :—Generully, Refd. Consett 
Iron Oo., Ltd. v. Durham County Assessment 
Committee for the North-Western Area 
(1930), 99 L. J. K. B. 277. 


1057a. 


ENGLISH AND Empree Dicest SuPPLEMENT, 


, Add. Annotation :—Consd. London Playing 
Fielde Society v. Essex (S. W. Area) Assess- 
ment Committee (1930), 94 J. P. 241. 

-] —Owin. to depression in 
the cual trade applts.’ collieries had at the 
material date been worked for some time at a 
loss, & they had no letting value for the year 
of assessment. No one would have entered 
into a tenancy of them at any rent whatever 
except on the basis that his tenancy would 
continue for a term of years during which 
trade conditions might be expected to im- 
prove, so as to show a profit to the collieries 
on the average :—Held: that in fixing the 
rateable value of the collieries, the rating 
authority or quarter sessions were entitled 
to look beyond the year of assessment & 
consider changes which might happen after 
the year of assessment, during the possible 
or probable duration of the tenancy from 
year to year. The hypothetical tenant was 
a tenant ‘‘ from year to year ”’ & not far ‘‘ one 
year & no more,” & the rateable value was 
not necessarily nil or a nominal amount, but 
it must be based on the rent which a hypo- 
thetical tenant would give for the collieries 
on the basis that his tenancy would continue 
for a term of years during which there might 
be improvements in trade which might show 











PART II, oe 2, SUB-SECT. 3.— 
» (a). 


oe 





t Extraordinary cost of 
con structing Eaagehag during © war. Oa: 
pital ASSESS . DUNFERMLINE 

OF OOMMITTRE, [1929) 8. ©. foe "of 
Boss.) 804.—800T. 


PART II. SECT. 2, SUB-SECT. 3.—B. 


- . acne a oe hos ee re 
—, owroom for sale o Oo ap 
—ORIEFF Gas Licgrr Oo., TD. a 
PERTHAHIRE ASBEBSOR, Keury Gas 
Co. v. Firg, Assessor, [1928] S. C. 
(Ct. of Sess.) 455.—S8C00T. 


suas Il. SECT. 2, whigtigat 6.—-A. 


d i, -—-—,.}--Covusin v. EDINBURGH 
ASSESSOR, [1928] 8. ro 392.—8SCOT. 


PART I. SECT. 2, SUB-SEOT. 7. —A. 


n i. Whether houses let to miners 
entilled to deduction as being used for 
purposes of working mine.]—Canzow 
COLLIERY Co., en ‘ LANARKSHIRE 
rrregerrro 1928) 8. ©. (Ot. of Seas.) 


PART Il. SECT. 2, SUB-SEOT. 13. 


n (p. 574) §. — ---.}— QUEENSLAND 
Derosir BANK, Lip. os BRISBANK 
atk CouNncIL, [1928] S. R. Q. 13.-- 


h (vp. 574) i. -—— Aasesament made 
an one year pcan bl as assessment for 
following temoval of person from 
cepa Miy.Y—PItf. removed from the 
Cit tae oe eae of Y. on 
Deo. 14 ra an income 
tax to the City of oft T. n 1028 & to the 
Townshi assess: 
bh rol] for the votty 2 oo was on 
pezed & settled in 1023, pursuan 

ited oer Assesment ot, KR. 8. 0° 
oe a. O97, & then resident in 
entered on this roll for income. 
Nits on assessment, of 1923 bakers pupsuent 
to sub-sect. 5 of said seo 
by the gity council of “ota, i by ibyeram 
passed Feb. 28, 1924 vied 
on pitf. an income ee eae 192 ay which 
he paid under protest. He now sought 
repaynient :—Held: pitf. should suc- 
veed.—-SIFTON 1. TORONTO fun (1929) 
3p. i. Je 862; S.C. I PE te 
11929) 1 PD. L. R. 9335" i. 
307.-~ ¢ 


dd dps 574) 1, di ite Oe ser nee 
rive hether doctrine of ‘‘ ad medium 
filum ” oW applies, goers Forr Erin Vit- 
LAGE & BUFFALo & acs ERIE PUBLIC 
BRIDGE ©Co., [1928] 1 D. L. R. 723; 
610. L. R. 50 AN 


e . 


n Re at), i. Tands converted from 

** wet.”"J}—SECRETARY OF 
arte on  tnpra v. RAMANUJACHARIAR 
oe L. R. 55 Ind. App. 289.—IND. 


p. 675) i, —-— Proper deductions 
diow gross uwncony.jJ—(1) A joint stock 
trading cv. boing assessed for fncome 
by a city corpn. was held to have no 
right to deduct from its gross receipts a 
sum received from a building co. for 
dividends upon shares of the building 
co. owned by the trading co. The 
profit from which the dividends were 
paid by the buil co., though 

erlved from rentals of real property, 
& therefore not subject to assessment 
as income of the building co., were not 
received by the trading co. ab rentals. 

(2) The amotunt of the allowance for 
‘“ overhead cxpenses ” should be fixed 
& determinable in the proportion which 
the amount of non-taxable income 
bears to total gross income. 

(3) The tra co., hay. power 
under its charter to acquire, hold, & 
sell the bonds & shares of other in- 
corporated ons, purchased shares & 
bonds of the A. Co.: &, to finance the 
eed nay borrowed money from 2& 
interest rae i the trading to the 
nterest p y the co, to the 
bank u a the money burrowed should 
not, in fixing the amount of the trad 
oe "g Hind ble income, be aa 

expenses or 
feum the gross ge ta.— Fe ALAC 
REALTY Co. & OrraWa, a6 RAN. 
D.L. R. 784; 640. L. BR. 

aw. Deduction in reapect eta 
used for manufacture of patois hon si 
~—Not wor p metal Yor 
sale Pitas pov Mine 3 OHN 
JACKSON & Co. (IRON amet yf 
TD. ¥. GLascow ASSESAOR, [1926] 
Ss. ©. 416.--8COT. 

sx. ——— Worka for refining crude otf 
—What are—Worka for refining tar. 
JAMES none & Co. (Lime )» 


Lrv. STIRLINGSHIRE ASSESSOR, 
(1928) 8. C. 420.—SCOT. 
Pes Lge re we ; What is—Not 
or es at = 
ne ee f; ag wd aad 
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HITBREAD & v. EDINBURGH 
Aeokesce: [1928] S05 e> ©. 425.— SCOT. 
sz. —— -———- Not warehouse, 
stores & workahops of rete blender. }— 
JOHN WALKER & Sons, Lrp. v. KIL 
MARNOCK ASSESSOR, [1928] Ss. 0. 430. 
—BSCOT. 


ab. Distillery—Bonded warehouses 
apart from Gintidlery —W hether whole 
entitled to deduction as manufactory. )-—— 
DiIstTrtLeRs OCo., Lrp. v. EDINBURGH 
ASSESSOR, [1 928] gs. GC. (Ct. of Sess.) 
ee 





ed warehouse forming 
lps a) sary pepe i whole 
ni led to ‘uction as Ledge —- 
LANARKSHIRE on ae ISTILLERS 
Co., LTp., {1928) 8. O. (ct. of Seas.) 
439.—SOOT. 
Erected on ground rented 
acturer— Whether works & 
ttled to deductions. Lape caper 
& Nor tun-EAstTern Ry. Co. v. GLASGOW 
ASSESSOR, (1039) 8. CO. (Ct. of Sess.) 
325.-—SOOT. 
af, Grandstand & buildinga erected 
Sor greyhound racing track. yoni 
GREYHOUND Racina Co., 
GLASGOW ASSESSOR, {1929} Ss. fin “ot. 
of Seas.) 285.—SCOT. 
ah. Manufactory-—Part of Ahad 
carried on 4 separate works~- Wheth 
whole entilled to deduction. 1 -GLiscow 
ABSESSOR et ScoTrisnh TUBE Co., LTp., 
— 8. C poe of Sess.) 466. —SCOT. 
, warehouses or other 
pabgens poem with but not oe 
4 pot we ee . pres 
raat 00. sey vw. Doxoee. ey 
Asausaao 


Borer & Oo. 
2. CatIRD Peers 


7 ga pa ape chap 
Co. w ABSESGOR, 1829) 
s. G. (Ct. “ot Sewn) 315 .—SCOT. 


sl. Premiacs used for cold storage 
we— 


man 








UNION Goxp StonagE, Co., LD ve 
AsGOW ASAESSOR, : : 
ny ) 2) 396. ~~SB00T. 


Combined iron & steel works - 
Whether to be treated 05 unui quid for 
purposes a }~— COLVILLE 
avin & Ne, LTD, v. AYRSHIRE 


Vol. XZXVIII.—Rates and Rating. Cases 1057a-—1184a. 


(1930), 99 L. J. K. B. 277; 148 L. T. 4; 94 
A P.115; 46T. L. R. 228; 28 L. G. BR. 218, 
vex ahs 


a@ profit on an average.—ConsEetTr IRON (Co. 
». Dunnam Country ASSESSMENT (Coxm- 
MITTEE FOR No. 5 on NORTH-WEST ARRA 





Part I!l.—Special Rate. 


1123. Add. Citation :-—[1928] Ch. 340. 


Part IV.—The Assessment. 


1146. Add. Citation :—-97 L. J. K. B. 10. | ss that aut an owner cap crt anlrleh v. 
| ORTH OROCESTERSHIRE SSRSSMENT COM- 

1146a. ——- —— Rating & Valuation Act, 1925 MITTHE, E'x p. HADLEY, (1929) 2K. B. 397; 
(c. 90), Sched. I., provistons 11, Lord Bi 8 L. J. K. B. 605; 141 L. T. 657; 93 J. P. 

Ae More pa Pie 19g0) We Ase ia me © 199; 45 T. L. R. 525; 27. G. R. 458, D. 0. 
member of any committee to which the | “i cas Ry, Nonrit  WoncRATENaHitn 
duties of the rating authority with respect | ASSESSMENT COMMITIER, Eo HADLEY 

to the preparation of the valuation list are No. 1146a, ante. , Pp . 


delegated shall be qualified for appointment 


as a member of the aasessment committee.” | 1158a. Return required by rating authority — 


; . Form---Validity.|—-Defts. for the purpose of 

Sedan Peau = ee properties making a new valuation list’ under Rating 

the district forthe purposs of the prenara- & Valuation Act, 1025 (c. 90), 8. 40, having 

tion of the valuation list. They appointed served & notice on pitf. requiring him to 

P. & G. members thereof, & subsequently make areturn of certain particulars, es 
: gross takings & outgoings "' of his licen 


i aeeapharin nae aa the phatalt icbnciee lo a promises & other particulars not contaned 
mittee. The applicant had given notice | in Rating & Valuation Act (Returns) Rules, 
of objections to his assessment to the resp. 1926, Sched., pltf. commenced an action 
committee, & on learning the above facts, for a declaration that the form of returns 
obtained a rule nisi for a prohibition to that required was illegal, unauthorised & tlira 
committee from hearing & determining his mrea, & called evidence to prove that the 
objection :—Held: (1) a writ of prohibition offending si ph were not ‘ reasonably 
would lie to an assessment committee : required for the purpose of carrying out this 
(2) within provision 12, the duties of the rati : Act’ within the above sect. :- Ield: pltf. 
authority with ect to the peparation’ct had proved hia case & was ontitled to the 
the valuation list had been delegated to the declaration claimed. GRANT »v. KNARH#- 
sub-committee of which P. & G. were BOROUGH URBAN CouNcIL, [1928] Ch. 310; 
members, &, consequently, they were dis- | a7 L. J . Oh. 106 ; 138 L. T. 488; 02 J, P. 
qualified from sitt on the assessment 30 5 447. L. Rt. 224 ; 26 I. a. R. 165. 

committee under provision 12, although | 1159. .{dd. Annotation: Aa to (2) Refd. K. v. 





at the time of their appointment thereto they | West Norfolk Assessment Conumittee, Az p. 
were not disqualified ; (&) P. & G. were not | Ward (F. 8.) (1930), 04.7. P. 201. 

interested ‘‘ otherwise”? within provision 11, | 1164. Add. Annotation: -Consd. Kingston Mill, 
which refers to an interest ejuadem generis : Stockport v. Owen (1928), 141 L. T. 161. 


Part V.—Making of the Rate. 








Secr. 2.—AMENDMENT OF RATE (Vol. ment committee. In Nov. 1927 the new 
XXXVITI., p. 585). oe Seabee peas 9 pe pene 

: . on Apr. 1, reconsidered appits.’ objection 

Add the following case :— & granted relief, as from Apr. 1, 1926. They 
1184a. Duty of authority to alter ‘‘ then altered the valuation list accordingly, but the 
current rate ’’—On alteration of valuation list rating authority refused to alter the rate 

by assessment committee.)|—Appite., in Jan. book, on the ground that the assessment 
1927, gave notice of objection to the valua- committee could not make their recon- 

tion list, & relief was refused by the asseas- sidered decision relate back to the earlier 

. (Ct. ; 450-8007, “W. W. B, 330: affd., (1928) 3D. L. K. 

reer poe) 8. C. (Ct. of Sess.) | of Sess.) 450.-—800T. | S37 (inde s. ae Fee t 
a0. Carting contractor's premises—~ PART IV, SECT. 2, SUB-SECT. 1. I(p. 581)4. ped .}~He GERMAN- 





C ade.— n (p. 580) {. —— ———.] —Vakaon v. | TOWN Laks DintTHICT Hewins Coma, 
apable what Y being "tor separate oecupa- | TOWN OF VEeQREVIILE (1016), 34 | Ac p. CaLHOUN (1863), 10 N. B. R, 
bri a gn Jared bagi be, treated as |} W.L. R. 504.—-CAN. () All.) 454.—OAN, 

“rum aly pn rn gar ape ar a  (p. enol t, ——- Evror as alta wis? 28? he Sere " Aged ks 
BoncH AsskesoR, 7 2 D 5 UMM ¢,. SHEPARD . F 
GLasaow Assrason, {1998] 8. C. (Ct. gay) 3 D. Lb. R. 364; [1927] 3 / B.C. R, 431.—CAN. 
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1821a. 


1328a. 


1382. Add. 


PART V. SECT. 4, SUB-SECT, 1. 

sb. LWrpense of aquediuct.)--ST. HYA- 
OINTHE (CHUVRE 
® Sr. TWlyacintnn Crry (1026), Q. ht. 
41 K. BK. 496. — CAN, 


PART V. SECT. 4, SUB-SEOCT. 2. C. 


rating period in which the objection had been 
originally taken & decided :—Held: it was 
the duty of the rating authority to alter 
their ‘then current rate”’’ on receipt of 
notice from the assessment committee, & 
‘then current rate ’’ meant the rate current 
at the date of the objection. —KinastTon 
Mini, Stockport, Lrp. v. OWEN (1928), 141 


Cases 1184a—-1892a. ENaLisH anp Empire Dicest SUPPLEMENT. 


L. T. 161; 93 J. P. 58; 45 T. L. R. 107; 27 
L. G. R. 12, D. C. 


4198. Add. Annotation :—Refd. A.-G. v. Teeds 


Corpn., [1929] 2 Ch. 291. 


1225. Add. Annotation :—Apld. A.-G. v. London 


& Home Counties Joint Electricity Authority, 
[1929] 1 Ch. 513. 


Part Vl.—Appeals. 


1309. For “ affg.”’ read ‘‘ revsg.”’ 


Add. Annotation :—As to (1) Consd. R. 2. 
West Norfolk Assessment Committee, a p. 
Ward (F. B.) (1930), 94 J. P. 201. 

Appeal by county valuation committee 
—Agalnst several assessments—One notice 
sufficient. ]--- Where a county valuation com- 
mittee appointed under Rating & Valuation 
Act, 1925 (c. 90), 5s. 18, appeals to quarter 
sessions in respect of the assessments of a 
number of hereditaments in the same assess- 
ment area, it may serve one notice of appeul, 
& set out the particulars of the assessments 
in a schedule. Separate appeals are not 
necessary, provided that copies of the notice 
are served upon all persons who would be 
entitled to be served if separate appeals were 
lodged.-—GLAMOKGAN COUNTY VALUATION 
COMMITTEE v. BARRY AREA ASSESSMENT 
COMMITTEE (1930), 99 L. J. K. B. 61535 94 
J.P. 238; 46° L. RR. 685; 28 L. G. RR. 
523, D. CG. 

Where one notice of appeal against 
several assessments.] ULAMORGAN COUNTY 
VALUATION COMMITTEE ? BARRY ARKA 
ASPHSSMENT COMMITTEE, No. 132 La, ante. 
Annolation :—Consd Embleton +. 
Norwich Union Lifc Insce. Soc., Norwich 
Union Life Insee. Soc. v. Embleton (1027), 11 
Tax Cas. 681. 
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1381. Add. 


-innotation :—As lo (2) Consd. 
Glamorgan County Valuation Committee v, 
Barry Area Assessment Committee (1930), 
99 lL. J. K. B. 615. 


1392a. Next sessions after date of rate—-Not date 


of realisation of grievance—County Rate Act, 
1852 (ce. 81), s. 22.)—The appeal given by 
above sect., to a parish which is ‘‘ aggrieved 
by any rate or assessment ’’ made upon the 
county rate basis to ‘‘the next quarter 
sessions of the peace after such cause of appeal 
shall have arisen ’”’ must be brought to the 
next practicable quarter sessions after the 
parish is in fact aygrieved by the rate; the 
appeal is not to the next practicable quarter 
sessions to be held after the parish finds out 
that it is aggrieved. 

A county rate which affected the parish 
of M. was made in Oct. 1904. In Jan. 1905, 
as the result of an appeal by a railway co. 
against their assessinent to the poor rate in 
the parish of M., the rateable value of the 
parish for the purpose of the county rate basis 
or standard was reduced by a considerable 
sum. On Apr. 17, 1905, the parish council 
of M. gave notice of appeal to the next quarter 
sessions against such part of the basis or 
standard as affected that parish, & also against 
the rate existing upon that basis or standard, 
they alleging that they only knew of the 








—~— a os 


so. Corcraimment annuity. Held : Che 
annnity paid to a persou by virtue of a 
Deion Government annuity con- 
tract, Issued umder the provisions of 
7 & 8 Hdw. 7, ¢ 4, ds *S ineome ” 
within Income War ''ax Act, E917. & 
js not) issued free of taxation. 
KENNEDY 0 MINISTER OF NATIONAL 
RUVENUKR, (1929) Kx. C. R. 36,--CAN. 


PART VI. SECT. 1, SUB-SECT. 1. 

b (Pp. 600) i. --—.) - Observations 
upon the impropriety of members of a 
valuation committoe taking part. in 
the decision of a case, in which they 
have a personal interest.- LANARK- 


HHIRE AsSsmaAsoR v. O'Hara, [1928] 
8S. O. 391.—-SCOT. 
b (p. 600) ii. — -~ Zo report to inuni- 


cipal council.J—COLQUHOUN v. DRIs- 
et (1894), 10 Man. L. R. 354.— 


b (p. 600) iff. - atppeal against 
cqualised assesament-—Under Public 
Schools .dct.)--Qn au appeal against 
tho oqualised assessinents made under 
Public Schools Act, 8. 133, as amended 
by 1928, c. 48, 6. 13, the uly question 
for the judge to decide ix whether tho 
equalixer has done what the statute 
as amended requires him to do, 4¢.¢. 


made his cqualisation on the basis of | [1927] 4 D. L. KR. 213; [1927] 2 
the cqualisation made by the Manitoba ; W. W. R. 600; 36 Man, L. It. 597,— 
we vel ebuaee oe ScHoo0ls CAN. 

Cr, dle BUA USIGIOU I SCHOOL DIMLRICT, tt (p. 601) ii, - --.] Quinn ec. 
L1928)3 W. W. Tt. 310. CAN, SALMON AIM, [1929] t D Lk 10Ss; 
F a a Nee ; aie of Re on ju 8. C. R. 11). CAN. 

& Valuation ‘a state case Qucsfion iin cs. 2-7 = 

af tatw.|—- Re WINNIPEG | CHARTEL, havin becn: Eee a Pare a ek tae 

1928] 2 We W. R. 613.— CAN ayainst un assessment it merely din- 
Pap. GOL) i } Tk. wan a inissed the complaint & ordered a@ new 


tenant of property in a aty when an 
assessor Was Inahing his rounds, & she 
Was correctly entered on his roll as a 
separate school supporter, Some time 
later, bofore the roll was tinallh 
ryovised, B. vacated the preniises & 
they were vecupied by another resident 
who was u public schoo! supporter :- 
fleld: although the entry of B.’s 
name was not an error at the tine at 
“Was nade, it became an orror before 
the roll was finally returned, & the 
absenve from the roll of the new 
tenant was an omission; & the crror 
as to one fenaut NX the omission as ta 
the other were, Upon a proper appeal, 
he to correction by the ct. of re- 
vision or by the county ct. judge upon 
appoal from the ot. of revision.—le 
Bayack, [1929] 3.7. L. R. 4803 64 
.L. R14.) CAN, 

bb (p. G01) i. - - Lands Valuation 
Appe Court .pneal not tnroleing 
question of value.) GLASGOW ASSESSOR 
®% GLasuow CORPN,, [1H29) S.C. (Ct. 
uf Seas.) 291.- SCOT. 
AprzaL, Re WINNIPEG CHARTER, 
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ussersnient. ‘Two days later it adopted 
the assessor’s report of the new assess- 
mrent which reduced the former asxcss- 
ment :--#/¢ld: the taxpayer could net 
be deprived by said procedure of his 
right of appeal tuo the judge of the 
county ct.-- BAIRD t. WEsT KILDONAN, 
{2929} 4 DL. RR. 306: 8 WwW. W. 
4653 38 Man, L. KR. 232.— CAN. 

so. VWehelher barred where appellant 
has furnished statement of value.}-— 
field: wheu a person has, under Lands 
Valustion (Scotland) Act, 1854, s. 7, 
furnished the assessor with a written 
statement of value, he is not theroby 
barred from appealing, under sect. Y 
of the Act, against that value as 


excessive. — COWDENBEATH PuBLIc- 
Hovse Society, Lrp. ev. FIre 
ASSESHOR, [1929} S. C. (Ct. of Sess.) 


280.-- SCOT. 


PART VI. SECT. 1, SUB-SECT. 7. 


ai.- —----- -- — Time for bringing 
action.}—Rarnusn & Co. v. GaP No, 
RURAL MUNICIPALITY & Byrss, [1925] 
3D. L. BR. 738; (1995) 2 W. W. R. 
618; 19 Sask. L. T. 560.—CAN. 


result of the appeal by the railway co. & its | 
effect on the county rate basis on Mar. 28 :— 
Held: the parish council had not appealed 
against the county rate to the next quarter 
seasions after the ‘‘ cause of appeal” had 
arisen within above sect., & therefore the 
quarter sessions had no jurisdiction to enter- , 
tain the appeal against the rate.—WEsrT , 


Part VIII. 


1464, After this case in cross-reference , 
‘+ Poverty of ratepayer.}-—-Nee Kating & Valu- | 

{ 

( 


ation Act. 1925 (c. 90), 
(4)”” for ‘ta. 4.”’ 


1477a. - 


PART VII, SECT. 1. 


e(p. 621) i.- - - Whal defences aratu- 
able.) ~-ViILLAGkh OF HAGERSVILLE or, 
Hawnreron, (1927) § D. L. RR. 1044: 
610, L. R. 327. CAN, 


6 (p. B21) ib. Lect of distrauiiay 
On vight to sac.) -When a raral niunict 
Pality dustraains uuder Rural Munict 
pality Act, ROS. S., 1G20,. for overdue 
taxes, its right to recover judgement 
for the taxes agian debt is suspended 
While the distress exists & ountib the 
sale thereunder, sinve although the 
Act provides that overdue taves may 
be recovered by distress A abso by 
action as a debt ft dues not provide 
that these remedies may be pursued 
Se eee GISLARON ot. RURAL 
MC NXICIPALISY OF Foaw Lake & Woatus, 
{19201 20D. ER. Bk, TW Wek 
233; 23.8 L. A. 390. CAN. 

ep. G29) Hi. wfaainsd purchaser 
Of lant bffectof War feevrnue taenud 
ment ict, (926, #. 6., dled the 
expression ° the personal covenant to 
pay" in above sect. mean ‘any 
personal covenant to pay,” A thereby 
protects a purchaser froin actions to 
recover ono a covenant to pay daterest 
or taxes as well as on one to pay the 
purchase money, esen though — the 
taxes agreed to be pard by the pout 
choser have been paid ly the eine 
Ropes «. Granass, (P20) a DL. Rk. 
ies 3WL WOE, tid; $e Min 1 Ki. 
U3. CAN. 

© (p. G23) ive Jae sumacary wary 
Impost) sanctioned ootader Wat cred, 
1912.) The fmpost Sane ttaned dt 
Water Aet, PWt2, 8. S801), is a orate A 
Hhay be reeovered in a sutariary was 
mo aceordane: with the procedure 
preseribed by scet Sa cStof that Act. 
Rie JAMEREON, Lap CHRIALIAN CLES 6 


238. Kh. Nos. W. 275. AUS. 

nm (p. O2b) bk - 1 
CLakY «. Bor LAY (vnt.), 1928} 2 
of. 1. I. 144.- CAN, 

n (p. 621) ii. Le aeer,} 


HEYDEN vy. Casrie (188), 15 O. R. 
257,- oT 

p (p. 62)) i. Mayor.) - 
GREKARTREET vr. Paris Ry toad oie 
Co. (1874), 21 Gir. 229. -CAN. 

q@ ip. 621) i. Iteere.) 
Torres v. Trvax (1889), 16 G. I “ivo, 
-~OAN. 


bb (p. 621) i. - -_— a 
TETRiITLE rv. Vat GHAN (1898), 12 
Man. L. R. 457. CAN. 

bb (p. 621) ii. — - - 3 
BaNNATYNE r. PRITCHARD (1906). 16 
oan I. 1. 407; o W. OL. I 478. -- 

bb (p. 621) iii, ~ tgrwullural 
co-operative aasocwutton.) MEADNER v. 
BENGERT, [1927} 3 BD bo BSB: 
{1927} 2 W. W. UG 713; 2) are Tae KR. 


CAN. 


Depends on actual occupation.’ -- 


Vol. XXXVIHIT.--Rates and Rating. Cases 1302a--.1488. 


LONDON 


s. ¢”’ read ‘'s. 2 (3), 


1488. 


bb (p. G21) iv. Life tenant 

Bhether rights af rematnderman 
defeated | oN Uife tenant eannet by 
defaulting ja the payriont of tayves & 
then acquiring the Gay-saale Gthe, iaste ad 
of redeeming, difent the remainder 


mais nyehts, Mayo or Livovange, 
fWv2s) 2 WLW oR. 708.) CAN. 

dd (p. 621) 1. ~~ - ]) CONNOR 
r Mel tuniese s (’s7t), ik ar. Ger, 
CAN. 

ft (p. 21) te .} 
hee aw Sexe Laue (1885), 1 Man. 
L. tt. 84. -CAN. 


kk (p. 624) 4. Tofs an plan 
we oreqestyy nol duly certified bu sir 
reyor.] ASEON or. UINNES) (TESTS), 2b 
Gr. 42. CAN, 

kk (p O21) di Parlurcs 
Braldungs ce nurehaner yy | Vail irae 
(reefed by the owner of tand for use 
in the toehking af brehs held to Curnt 
part oof the ponity, aldhonugeh some of 
them were attached to the land be 
nothing but their own welght., They 
therefore became the property of dett., 
whe became rogiteredl owned of thre 
lam dm poursdaanee oof the pear dase 
thereof ata tas sale under A«seu ent 
Aet Cerfaln tugehiners dp said baild 
jogs Wars olsc held put of the we edty, 
Me Cure non ov. Lissmieoor, [lugs] 2 


W.W.R vit CAN, 
Nip. @2)) 8. - .) Ke Hes 
DERSON (1891), 7 Man. B. Fk. $B. 


Hofp. G2b) ab. .) oTte CARLY 
& Lor 645, SUN-DIVIAION ad sits 39 ok. 
a Jous (1893), 9 Man. L. 1k. 483, 


No¢p. 620) Wl. } Rose e. 
Pespina CAlta), fIVUT) 2 Poon OR, 
394; {1¥27) 2 WLW. hk 2tu. CAN. 

aq (py, O21) 4. - How 
far deed conmlusire.) ARCHIBALD 7, 
YouviInwrk (1391), 7 Man. da WH. TS. 

aq (yp. 621) fi. - J 

SCHULIZ Tt ALLOWAS (TRGE), EO 
Man LL. KH. 221. -CAN., 

tip. 6Z)b)i.  - - : 
Wrreaan of Mc Dist (1K62), L2 
Cc. rr. 409. = CAN. 

vy ff. -- - -- el 
LOUNT ¢. WALKINOTON (18@%), du 
Gr. 332.- CAN. 

o(p. 622) 5. - - iM hether 


aral ratdd.jJ— McRKar v. Consery (160), 
6 Man. L. Ii. 426. - CAN. 


e(p. 622) il. ---- - - = | 
Sisrex tr. ee To (1801), 10 
Man. L. 0. 224.~— CAN. 

e (p. 622) bil, -- - Deed wit 
wn duplicate.) Naston re. VIELEN EUV 
spree 10 Man. L. H. 213) CAN. 

. 622) Iv. - «-- Injuns- 


eee 0 vestramn tasue of deed -No bye- 


lau. passed.) - James v. BELL, 11 
Cc. L. T. Occ. N. 57.—CAN. 


1241 


j Logs 
1, P. 326; 
Db. 
Annoladions + —Consd. 
Overserrs, 


{i912}, 2 K. B. 608; 


Add. Annaladion : 
BR. ., (1928) 2 KR. B. O88. 


' 


RwWine OF YORKSHIRE COUNTY OOUNGCIL v. 
MIDDLETON Paras Counc, [1906] 2 K. B. 
75 L. 7. K. B. 485; 94 0. T. 785; 70 
22 T. L. R. 403 3 


41. G. R. O24, 


an Counts Counail t. Barry 


Glamo 
R. v. Gacnarvonshire JJ. 


Er p, Carnurvon County Counoil, gis} 1K. B. 280, 


Recovery of Rate. 


COUNTY 
Boroucagn Councin, No. dia, ante. 


COUNCIL ot. HACKNEY 


Rofd. 1... . e. Hackney 


e(p. O22) u.- - ~ tmend- 
nunt of Tut Recomry fet, LED (er, 0), 
& dta.) Treckten om SMOKY Lake 
MoUNGIPAL DISTRICT, SHEARER 0 
SMORY GLAKF Muntrerpal Diamaer, 
Aoti. or Anmenty t. SMOKY LAKH 
MUNTCIAL Dintiacern PRLLRGERR 0. 
Onvwn Mesieman Disrnter (CAlta.), 
Jizgy 3 WLW. a. 988. CAN, 

np. O82) 4, | 
CDWARDN (1849), 5 


Her al. Ueereyeat or. 
~-R. 99) CAN, 

tee. O22) il, - 
Donovan oo Tfogan (E888), 18 AL RR, 
132. CAN, 

bb vf? Gifs t. | 

Watt or, Waisted DIsiited or 
Net & Patemos, Ppeet Pp bob. RR. 
CG, EW. WW. a ree, 2b Vite na aR. 
mse. pera, (EDES] SOP aie 
WwWior oat | CAN. 


dd (y. G22) 4. _ Noalice 
to mortgagee of appleatian for lle aent 
te wrong address deonat delivered f-~ 
Hows oe Mier, [2927) 3 0D. ob. loads 
PSO2Z7) 2 WoW 2 22s 2b Sank. TA RR. 
WU7. CAN, 
Tipe ed), 
1063 (1927) 
RR yy, BQ 
Hts or. Parsgrtn ee 
Inu sat: rye? y iw. W. 
CAN. 
Kh (pp. G22) i, 
-] DONGWAN ot. 
15 AL RL 482. CAN. 
vec (pp B22) A | 
SOEMMEEOAND JDEVELOPMBSL Ca,, 
Liter StMMEnnevp, (1028) € 1.0. Me 
28, (S0E5, 5 VW. WL. Pho. = CAN. 
mmm (p. 622) |, . 
) Wn ow Magaunay (1894), 6 
O. . 241. CAN. 
mmm (p. G82) Ol. 
-) Raeto om Seerris 
Manu. Ju Bt. $42. CARN. 
mmm (p. 022) ili. - 
.) ‘tRateaCer vw. VAUGITAN (1809), 
12 Man. I. W457. CAN. 
rrr ip. 622) 5, - - J 
(RCE NAPREEP ov. Paris PPydacat tae 
fo eae 2) (ir, 289, - CAN, 


dere’, (U927) b Pou. ne 


S. Oo 1. O00, CAN 
7) 
[1927 | i 
RR. Sho. 


HouaAN (1888), 


(1384), 1 


tte «pp. B22) 4. | 
Woon rv. JS1nTLI. (1487), 4 Man. Js. RR, 
4)5. CAN, 

k (p. 623) U. el- 
VoDovaLy o ROnILLARD (E863), 23 
G.C. BR. 105. AN. 

rip. 623) 8. Whether sate 
romlucten oan fair, open do proper 
manner.| DONOVAS tT. TOGAN (148), 
fs A. HH. 132. CAN, 

roqp. G24) 4b Jor 
Medias oo Cotunstre (190), G Mats, 
f.. 186. CAN. 

Poiy. O25) ahh. 


secure oo. L[MPEHIAL LOAN Co. (1896), 
11 Man, L. HH. 190, -OAN, 


1525a. Effect of compounding allowance—On pro- 


ceedings for recovery under Poor Rate Assess- 
ment & Collection Act, 1869 (c. 41), s. 2.)|— 

Where owners are rated of the 
occupiers, the fact that the owners are 
entitled to an allowance if the rate is aid 
by a certain date does not preclude the rating 

authority from enforcing at an earlier date 


Cases 1525a—1616a. ENaLisH AND Emprree Diagst SUPPLEMENT. 


payment of so much of the rate as is recover- 
able at one time under Poor Rate Assessment 
& Collection Act, 1869 (c. 41), s. 2.—LOWBRY 
». KINGSTON-UPON-HULL CORPN. -» [1930] 
1 K. B. 868; 73 Sol. Jo. 819; sub nom. 
LOWERY v. HULL Corpn., 99 L. J. K. B. 
127; 142 L. T. 286; 94 J. P. 50; 28 L. G. R. 
27 ; "46 T. L. R. 57, D. C. 


Part IX.—Rates and Rating in the Metropolis. 


1586. Add. Annotation :—Refd. Consett Iron Co. 
v. Durham County Assessment Committee 
for No. 5 or North-West Area (1980), 99 
L. J. K. B. 277. 

1603, Add. Anmotation :—Consd. Lewis v. Elgy 
(1927), 11 Tax Cas. 728. 

1616a. Time for hearing appeal.| |~—When it is 
impossible for justices dispose of their 
list by Mar. 31, they have varfediction after 
that date to hear an appeal of which notice 


was given at the proper time, &, if the parties 
are not ready for trial as soon as the justices 
are able to hear the appeal, the justices have 
a discretion to postpone the hearing, so that 
they may have proper materials before them. 
—R. v. Lonpon Country JJ., Ha B. LockE 
LANCASTER & JoHNSON (W. W. & R.) & 
Sons, Lrp., {1929]1 K. B. 81; 98 L. J. K. B. 
44; 189 L. T. 609; 923.P.183; 44T.L. R. 
728; 72 Sol. Jo. 584; 26 L. G. R. 649, D. C. 








dd (p. 628) i. —— —— Right to 
recover damages against mueornc: 


(1937}4° 3 | to a dood by said at the auction sale 
(e. 11), 


Massey-Harris Co 
D. L. R. 907; figari 2 We TW. authorised by said Act.—STANDARD 
21 Sask. L. R. 610.—OAN. 


a ton OLaMONG eee Pg sn " ANDREWS ement Saree, 119293 ea “I 
paint eee, TEWART . ; 

(1806), 11 Man. LR: 111-—CAN. nbd us fhat tt, eubject to ml WwW. W. Re 600; 24 Alte. L. R. 56; 

“Ze (p. oh tacos a. sate | existing ieasee sec, fof aaW ited - (1028) 4 D. L. R. 802 ; swe W.R. 

Pp ed. SrArnep, 192 R. 380 

Se TawhaarD e. ELLIOTT (1861), iY {ioa? 2 W Ww 07 36 Man. L. R. a 624) i. See aes Se, 

a Pp, 217.~OAN. of land 





sold under decree. }--TURRILL 
TURRILL (1877), 7 P. K. 142. CAN. 





_ 90 (p. 68 623) DN ec aa issih 000 a ; 633) iv. —— ae Ieeue ge 

FITZGERALD ® tille—. of—On is ff 624) i. ——.}— 
3D: & "Re 684750 N. Be clans He, ginet land-}— | powauca v. SoHULTZ (1801), 7 Man. 
unt (P, 925) 1, —— ~~ Iapued noee Le Be 658 : Hl [least my | L. R. 458.—CAN. 

r a ar wityime Cn: ot = R. 1087; 19 Sask. PP (p. enh — =a yl nether 
Ate —OAN. , man. <b sh ‘(p. 624) 1. ——- ——. yr ime io ges (1894), 10 cme eae L. R Roan, Sa 
root St i tnvatdily.}_— MoT am wden of | HypRAULIC Co. (1874), 21 Gr. op | kie (p. a hana atone of Sale, we 
BETT (1890), 6 Man. L. R. 426.—CAN. CAN. lander. petal hs BRUNSWICK LAND 
k 624) li. —— —— Costs— 

Malis Aacwae CG Of | Liab of 7 pearcnaee De Rais: ea” ‘eaors eee! i 
A v. AMPBELL pute "» 
bee. ; arr aaa pea 6 ous seis eae nee es i. Rat to 
ovo (p. —— —— Bidding d (p. . 624) § rae een ne oo (Dp ~—— es owing 
more than amount due or taxes and costa Re Lewis & PHa.en (N. W. T. i905 , | local authority—. Roane ee 
wine GxeenEees 1 WL. R36 EAN r¢ ripality eldest payment.\- bal 


—Hffect of.}—Re D 
TION AcT (1898), 12 Man. L. R. 78.— 4) i ne Meat Crry Ooun Hopes, 1998] 
CAN. Pay rr Bh) whore is a se sale ry) heritaid 8. R. Q. 102 ; eat 3. J. P. R. 63 -——AUS. 


000 (p. 6238) li. ——- —~——- Mortgagee— t © meaning of ‘‘ sale Satter merry 000 624) i 
se lente ae ene, | fades by fits! iat wtin mtd | SERSHO LB ISL. 
a amen » & & Oo ORENZIN 9. 
mortgagor's rights. |}—F' aRROW v. aspended by 19§3, been made to sell 336; 80. B. R. 5 GAN. 
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Vol. XXXVIII.—Cases 7—183a. 


REAL PROPERTY AND CHATTELS REAL. 


Part |.—In General. 


7% Add, Annotation :—Mentd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
14. Add. Annotation -—Refd. Grant v. Edmond- 


son, [1980] 2 Ch. 245. 


39. 


Add. Annotation : --Mentd. 
Forth Conservancy Board, [1929] A. 


55. Add, Annolation :~-Mentd. Re Reeves, Reeves 


J. R. Comrs. v. 
©. 213. 


v. Pawson, [1028] Ch. $51. 


Part I1.—Estates and Interests in Real Estate. 


159a. —-—.]—-A leasehold for lives being settled | 
on A. for life, with remainder to 
tenant in tail, with remainders over : 
the quasi tenant in tail could not, by fine or 
otherwise, during the life of A., bar the 
subsequent remainders without the con- 


a mere Pret Aenean 


PART I. SECT. ee 


——~—, }-—H 
anni. (N N, B.) (1918) 13, E. 1. 
334 F AED Le, $30. LOAN. 


PART I. SECT. 3, SUB-SECT. 1. 

£i. — — TPeight to build. }—The right 
to build a house on another man’s land 
is not an incorpureal hereditament. 
Such a right is a amis of title & of 
exclusive enjo LaLa is not an case- 
ment or profit d endre.——PITMAN v. 
NICKERNON fieo1P 40 N. S.R. 20.— 


PART I. SEOT. 6. 

el, ~~ ——— Sreonons ly 
under inatalment ag prs emer 
may be only a chattel 4 if erectod by a 
tenant for rs may well become part 
of the soil if erected by a purchaser of 
tho land undor an agreement fur sale. 

Wire fencing & fence posta crected 
or completed by the deft. while he 
occupl land, previously rented to 
him, an purchaser under an {nstalment 
re ra made with the Crown held 

to have hae scar part of the soil, &, 
therefore have parsed to the 
Crown whens deft, gave up the agree- 
ment & surrendered all his interest 
in the land to the Crown, & to have 
lecome subsequently the property at 
pltf. when he purchased the land 
the Crown.—-LAROCHELLE MARCHAND, 
sora 3 7 Ww. W.R. 731. --CAN. 

—— ———.} -On the question 
whether articles xed to land have 
become part uf the realty, the intention 
of the person ue afixed them is 
tnaterial only in so far as it can be 
presumed from the d e = object of 
the annexation. Bui y 
the avhited of land fui use in the making 
of bricks held to i1orm part of the 
realty, although ra vome of them were 

nd by nothing but 
their own weight, 
heeame the p roperty of d 
became registe owner of the land 
iu pursuance of pe purchase thereof 


at a tax sale under Assessment Act. 
ie t. LIGHTFooT, 

Printing presees.} —RIiCHAKDGON 

ve. HARDIE, (1938) WwW. W. R. 246.— 


Gortain machinery in said buildings 
waa also held part of the hes Cae 
xX (1925) 2 
W. W. R. 240.—CAN. 

1k 
CAN. 

m (p. 663) i. How far English law o 

ue applicable in Ganado 4¢ | © 


original 
jendece tne 
(1922), Dp. iL. a 426 7 Alta. 
ca a ‘310 A edd ee haf Ww. “ 770; 


oars * MGesi3 we ww ke ab 451.—C. SCAN. R 


Taare ah agree ae ee a ee 


a | 


B., a8 
Held: 


LL. J 


PART I. “SECT. 7. 
eee — - When presumed -After lo 
amon.) -Dok d. McKay aa rex 
(1861), 7 ON. KB. OR (2 AU) Dt ~ 


PART II. SECT é. SUP nett i. 
a 

sa. Katate of widow of dowitee Public 

Lands Act (Ont, 4, Tee 


), 1 47.) 
CoURr, 103y1 Ls Oe vee 113; . [1020 | 
SG, CAN. 


PART i. aEcT. 3, SUB-SECT. 1. 
A. (b). 


- To 

Trust wr soar 

3A. R. 4 
a if. - 

twenty-one years or ue 


+ 


& rantee “ for ever."’) 
. v. CLARKE (18738), 


-“ < free bide of his wild i 
term of hia 


currence of uA. 
61. J. Ch. ot 


M. & GQ. 202; “Pickoreeie Cirey (18 
188a. Cestui que vie dead -—-& death concealed.]-~ 
he erate Be p. FLETCHER (1885), 4 

‘h 


Cl pe ne Bed <meta 


SLADE vr. PATTISON (1836), 


ged 3’ De Gd, 


Kdwards vy. Cham a 
Beav. 352, 


3), 3 


eed 





— 





thing more than a mere temporary or 
vecusional bonlertings place Though not 
overy home fs a homestuad, yot, sub- 
ject ‘to certain qualifications ag to the 
nord of a written consent to a change of 
homostond, the homestead (if any) can 
only be whore the hotue ta. hore 
eaunot be more than one homestead 
ran any one time, Namonal TRUST 
LTD . GRKENGARD (Man), 
jigskor tp L. RSX: (102033 WW. 


aaa (}. GRO) lv. eee jn 
An Ad gp wutte in an apartment 
bloch cannot te a " humestead " 
within Dower Act, C. A., 1034, 9. 53; 
nor oan the frat that the owner of auch 
& block reaides in one of the suites 
therein render the whole block his 
* homoatend.”” He iew ae KeTAT®, 


Jully to be completed) Wet. on 1920) 2 1p. j oy, Ww. ty 
Oct. 13, 1852, granted the land in fhe ls Sainte a aR ; "a0. ve Moat i 
nestion to one 8. to hold “to the sald | 3 WLW OR, 79}. tn. 

& the hefra a Lees pardy hi atid saa (p. 680) } 
nae” rs, or the tern of hia natura. 5 : , 1. RR. 
life, trom Apr. 1, 1853, fully to be com- | FROstan o, Linex,, ix997) 3D. 1. R. 

leted &€ ended > tela: by 918; (1927 W. HK. 650; 31 
— 8. tates a ue cntate, an blah the k. 1. R, 603.—OAN. 

ert merges e, therefore, had no aaa (p. ORO) vi. Affect of 
interest. which the sheriff could sell adultery.) -Nolther at common jaw 


under the A. fu. against poods 
pat tr, ROARUINON (1 


.C. R.4i1. CAN. 


PART II. SECT. 5. 


pp (p. 679) 1. —- ---~—- 
CaMPBELL t. ROYAL CANADIAN Bang 


$60), 19 


nor under Dower Act dow adul 
disentitle » wife to dower, although {ft 
4 @ Clroumsatance to be takon into 
account by the judgo in deciding 
whether It ta fale é& reasonable to order 
at her consent to the diaposition of 
ihe homestead bo dispensed with under 


She left him 


(1872), 19 Gr. 334. --CAN. HEecL. 8. xcept, however, by her 
© (p. 680) 1 Sora Se consent or under such an order hor 
LERPERANCE, sd Eat D. L. R. 301; to dower in the homestead 
ee a oannot be dented eT Re MILLER, 
wits (1809), 240. L. T. 81; 71 °¥. We RR c 
). L. R. 3 oO. Ww. R. 251. aan (p. ani vil. + ee — Ci 4] 
re) “ul without wife's consent, }- 
£(p.6 SO) I. = ——-.}— ReTizanzy, | A bushand & wife lived together o 
AN }3 L. i KH. 04: 943; 60 0. L. R. property owned by him in the town of 


wirtelig 


a ( / 680) > Lands 
aq (p 


ies STE ME tito 


ase ol di ra i, -———- men (Man), ae 


GREEN 
3 DL. L. "R. ‘tes ; {1837} 2 
9.—OAN. 


the rae 
j 
ped 
Re 
R904, | right 
-He add | ) 
S he 
aR 


& they lived 

har pay h yy nged bts aie nee 
ion he cha dence 

farm where he reatded until hia 

death. Her consent to the change 

was not given &, appamatly, uever 

asked for ; feo ongh Ww a n were 

toget re iy we town she con- 

tes. placed on the farm : 


noparatoly 


Sas (p. 680) fi J)— 1 eithed ta 00 aot either o warty an the 
'° o eer ee cee 80. pro as 

ATR » (Man. )» 1997] 3 | homestead in which to taka. ber life 

vow R. 791, —CAN. rc ~-He Calta) owe oa ag 
gan ig 680) Hi - A v ChEOMW ° . 

clan, of homestead uuder the ibwer 150, 3 WwW. it 242, ad {bese 

Act, C. A., 1994, o. 54, resta upon | & 4D. i, RK. iy , zw. 52. 

dwelling-house not m eroly occu CAN, 
ied by & the owner but ** as his Lome. ‘ ose (p. 680) I. --—- Land Yaga 
‘ bis home " tinport some | au ubject to mortgay.~—Regidration of 
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Cases 297a-—537b. 


297a, Whether court will supply word ‘* of.’*]— 
By a voluntary settlement A. & his cousin 
limited certain gavelkind lands to a relative, 
C., for life, with remainder to her issue, & 
for default of such issue ‘‘ to the use of the 
right heirs of E., deceased, & J.,”’ 
then living, ‘‘ the two sisters of the said A., 
, a8 tenants in common 
for ever’ :—Held: the ct. declining to read 
the limitation as a limitation to we the right 
heirs of H., deceased, & of J.,” 
a vested remainder in fee simple in a moiety 
of the property expectant on the death of C., 
without issue; &, accordingly on the death 
of C., who survived J., & died without issue, 
the moiety passed to J.’s co-heirs in gavel- 
kind.—Hawets v. Hawz#s (1880), 14 Ch. D. 


their heirs & assigns 


614; 43 L. T. 280. 


Annotation ~Folld. Re Yeatherstone’s Trusts (1882), 22 
Ch. D. JL) 


389. Add. Aaioidtion :~-Mentd. Verner-Jeffreys v. 


Pinto, [1929] 1 Ch. 401. 


438. Add. Annotation :—Mentd. He Cockerill, | 537p. —- 
, Mackaness v. Percival, [1929] 2 Ch. 131. ances. | 
509a. —--- -- -J- -WILLIAMS uv. WATERS (1845), 


wrest we Ree tee 


conveyance before discharge of mortguge 
by vendor.J- Re kunrz & Hopainer, 
11927) 41.1. KR. 1008; 610. L. R 
298,—-CAN. 

ddd (p. 480) Lande th which 
testator had any estate of frechold by 
virtue of any  morlyaye.) LOW v. 
SPARKS (1863), 11°C. PP. 25. CAN, 

dda (p. G80) i Lands assigned 
uy Auaband for benefit: of creditors 
reloased by wife from dower 


Subse - 
quent dey epee 3 Aushband.| — Tee 
IRVINE, [1928] 3 1. 1. lt. 268; 62 
QO, L. R. 310. GAN. 


ddd (p. GRO) iff. - - Jand granted 
by Crown subject to mineral rughts 
Whether land granted aa mining tand.]| 
fee LRVINK, (128) $8 DD. LL. RR. 26s ; 
O. LR. 319. CAN. 


ddd (p. 680) fv. 
mo affer fo purchase 
bart ~ stlece ptance 
husband's death.| 
$7. L. RR. 268; 
CAN, 


62 


Land conprised 

Accepted by hus- 
nat) posted tut after 
ee Invinhk, [1928] 
62 O fy Jt sig. 


ttt (p. 681) 1. et 
By UNNAN BD. GRANT (1868), 1 . 65. 
te (Pp. O81) fi. - - at 
Leys ®% TORONTO GENERAL TRUSTS 
Co. (1882), 228 0. KR. 603. CAN. 
tit (p. G81) Hh. -- - — .) - 
R. 169 


SABINE ¢, Woon (1010), 9 14. f. 
CAN. 


ttt ¢p. G81) iv. .] 
Postator, after bequeathing certain 
lewactos, deviecd his lands to his sons, 
charging them, however, with = the 
leguctes & also wilh an annulty of $100 
to his widew, to whom =o he abso 
hequeathed his furniture, apartments 
in his dwelling-hause, & sundry otber 
things. ‘The estate was xuflicient. te 
anewer all legacies, & wlso the widow's 
dower: Held + the widow was not 
put te her election as betwoen the will 
& her dower--WiLson vt, WILSON 
(1483), 7 O. R. 177.--CAN. 


(tt (p. 61) v. -] -A 
will bequeathing toa wife the dwelling: 
house for her natural lfe, the houre- 
hold gouds, & an annuity of $300 
secured to her out of the astate: 
Held: not to put the widow to her 
lection. Re JGUAR, BiGdak  t. 
STINSON (URS$), 8 O. R. 372. CAN. 

f(p. O8S3)i,  ~ 
Pu Kk «. MvVans (LSa6), 
10.6. CAN, 

lip. 683) Hh - - ~ -- ~-,]- 
Whore a will in expreas terms makes 


“4 
tBu OLR. 


ee nS 


EK. R. 


who was 


J herself iook 





537a. 


C. B. 379. 





ho aon for the testator’s wife in 
jeu of dower, thus bringing directly 
to her mind that she cufnot have dower 
& the benefity of the wlll as well, a 
inuch slighter dealog with the property 
left to her will ovidenco an election on 
her part to take under the will, than 
would be sufficient in the abrence of 
such express provinion : /feld: there 
being puch provision, the evidence set 
out in the report of the case was 
sufficiont to establish anu clectlon to 
take under the will, though, otherwise, 
it would not have been. NIKON @. 
PN dea (1884), 7 0. RR. Gi. 








000 (p. 682) | —~ Jo Hite ww, 
GreEx Woop (186, 23 ULC. R. 1404, 
CAN. 

k (p. 683) i. —— -——— ,J— 


Whee a wife of her own consent Jeuves 
the society of ber husband & then 
comnts adultery, she is barred of her 
action for dower, -——WHIMREY wv, FYDK, 
ee D.L. R. 237; 60 0. L. R. 399. 


00 (p. 683) i. -- ~ Lapse of time.] -- 
can vt. MOKER (1883), 3 0. RK. 151.-- 


as O8t) i. - Competency 
of utfe as witness ~ Action by husband 
ds wife.|- In an action for duwer by 
husband & wife, the wife is a competent 
a a -CADMAN v. STHONG (1843), 
10 0. C. TR. 591.—CAN. 

ee i. G84) 4, —— Claim adinitted --- 
Award ty commissioners faght of 
court to dusturb.|— Rosine 0. Pickik- 
ING (1879), 41 U0. C. R. 387.-- CAN. 

1 (p, 685) 1. 4 pplication for order 
under Dower Act, BR. S. O., 1897 (c. 164), 
5. — Duty of court. } Re KiNG (1899), 


HR. 365.—--CAN, 
PART HI. SECT. 6, SUB-SECT. 1.— 
D. (a). 


sh. Bu caccuhion.-+—Lands were cop- 
seved to a man & his wife as joint 
tenants. & not as tenants in common : 

Held: ecxatates by entireties having 
been abolished, the Jomt estate, was 
severable : & the interest of one joint 
tenant wert | be sold under a ~ 
Re CRATE, jig2u] 1b. L. R. 142; 63 
@. 1. RK. 192. CAN. 


PART Il. eere 6, SUB-SECT. 1.— 


= oma 


ri. — Admission o arn 
emdence.) -TAN CuEWw Hor KU 
CHEE Swes Cuene (1928), L. FR. 56 


ind. App. 112.—IND. 
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14M. & W. 166; 

434. | 

Annotation : Falla sii6), a Bol, Jo. 328. 

520a. —- —-.]—-CaIN 

P.C. GC. 249; 7 Jur. 567 ; 

| 5385. Add. Annotation :~—Refd. Clayton v. Clayton, 
[1930] 2 Ch. 12. 

536a. ———.]-— BARCLAY v. 

Bing. N. ©. 658 ; 

71.5. C. BP. 235; 


.|—Ife who has occasion to use a deed 
is legally entitled to the custody of it; 
where several are equally interested in it, 
either having possession may retain it against 
the others.—. 
C. B. 1386; 21L. J.C. P. 189; 16 Jur. 835; 
138 E. R. 853; subsequent proceedings, 12 


ENGLISH AND Empire Dicest SUPPLEMENT. 


5 L. T. O. S. 130; 
Re Watson & Morrison’s Contract, 


TEARE (1843), 4 Moo. 
13 BE. R. 297, P. C. 


153 


v. 


CoLtLeTr (1838), 4 
1 Arn. 287; 6 Scott, 408 ; 
132 BE. R. 942. ; 


&, 


OSTER v. CRABB (1852), 12 


Annotations :—Refd. Taylor v. Gparrow (1863), 4 Gif. TOS ; 
Leathes v. Leathes (187 
Robotham (1888), 33 Ch. 


Wright 


% ib oe oe 


Common law rule confined to assur- 
Testator died, having by his will 
bequeathed settled legacies & having thereby 


—— 


PART IL Baer. 6 eUB Anca 1.— 
» (6). 
—_—- ——, at Wuiurs, [1928] 
1 D. a R. 845.— 
PART II. SECT. 6, 
D. (d) 


SUB-SECT. 1.— 


so. Intention to sever-—Sufficiency of 
evidence. De A husband & wife, undcr a 
certain deed executed in 1884. prior to 
thew iarriage, became equitable joint 
tenants of a farm. at C., held under a 
tenancy from year to year, & also of 
another farm at K. In 1900 the wife 
purchased the farm at K., & was 
registered as owner in fee simple, 
subject to equities. In 1911 the 
husband aibehasid the farm at C., & 
was registered as owner in fee simple, 
subject to equities. The husband died 
{in 1921, &, by his will, left the farm at 
(,. to one of his sons. The wife 
claamed the famn by survivorship :— 
ield: aseverance of the joint tonancy 
in the farin did not, as a matter of law, 
result from the purchase of the fee 
simple by the husband. Also, on tho 
evidence, tho ct. cold not infer that 
the husband & wife had agreed to 
sever the joint tenancy in both farms. 
in v. FLYNN, [1930] 1. WR. 337.-- 


PART I, leeds a. peeve enure 1.— 
> a e 
sd. General rule.)--CHANDRA Kis- 
NORE ve aaa eae ae ». BIREBWAR PAL 
(1927), I. L. RR. 55 Cale. 396.—-IND. 


PART II. SECT. 6, Surrenuss 1.-~ 
E. (b) fi 


394 ii. ——. Method of accoun!- 
ang.) —SPROULE tr. CLEMENTS (B. C.), 
ively 3 °D. L. R. 955; (1987) = 

R. 825. — CAN, 


PART Il. SECT. ere 1-— 
E. (¢). 

i. -) A co-sharer, by 
hinweif, can maintain an auction of 
tienpass against u wrongdoer.— Ct k- 
a bea as & Co., Lrp. v. CREED (1929), 

.L. R. o7 Cale. 170.— IND. 


aah ll. SECT. 6, SUB-SECT. 2. 
i. ABKESH S1xch v. 
HAnDENI (1927), 1. 1. RR. 49 Al. 763.— 





Semedeatamannad 





—-—, }— 


PART 11. SECT. 10, SUB-SECT. 1. 
aa. ltcal Chaticls Act, 1834— Bffect vf.) 
—-Dog d. Evans v. Dorie (1360), 
4 Nad. L. RK. 433.—NFLD. 


Vol. XXXVIII.—Real Property. Cases 537b-—885a. 


also by legal limitations settled freeholds 
which in the events which happened became 
vested free from incumbrances & charges in 
pitf. From time to time there had been 


appointments of new trustees of testator’s | 


will for the purposes of the Scttled Land Acts 
& other purposes, including three by decds 
of 1902, 1904, & 1915. In 1924 pitf. had 


been appointed Settled Land Act trustee of , 


testator’s will, jointly with the then trustees 
thereof, the appointment being limited to 
the freeholds. At the date when the free- 
holds became vested absolutely in pltf., the 
trusts of some of the settled legacies were 
still on foot. 


their lives, with remainder to the heirs of the 
hody of the hushand on the body of the wife, 
& their heirs, & if more children than one, 
equally to be divided amoung them as tenants 
in common, A for default of such issue to the 
wife & her heirs: --eld: the husband did not 
take an estate in tail special, but: for life only, 
& the children took by purchase as tenants 
in common in fee in remainder. —NORTH t. 
MaRrtTin (1833), 6 Sim, 266; 58 KE. BR. 598. 


i nnotations -—Oonsd. Jordan e. Adame (IROL), 9 C. B. N.S. 
483. Reld. Gumimoe «, Howes (1857), 23 Boav. 184. 


628a. Limitation to particular persons.)-—- WAKER 


rv SNowe (1622), Palm. 860; 8t ER. R, 1133. 


the freeholds :—Held : 


Tn an action by pltf. claiming 
the custody of the appointments of 102, | 
1904, & 1915, as forming part of his title to! 
absolute ownership 


' 668a. 


Annotations : - Refd. Sayer c, Maaterman (1757), Amb. 344; 
poe d. Long vt. Laming (1760), 2 Burr, 1100; 
Perratt (1843). 9 Ch & Fin. tue; 
(E851), 17 Q. BR. 800, 


--- - Death of protectors. | 


Winter , 
Tarleton v«. Edddell 


The trustees of 


of land does not necessarily carry with it the 
right to title deeds; semble: the phrase 


* tithe deeds ” in the old authorities includes , 


only deeds assuring or dealing with land or 
legal interests therein. -CLAYTON 1. CLAYTON, 
[1830}2 Oh. 12; 007. JF. Ch. i985 145 1.1, 


the real estate under a will were appointed 
also protectors of the estates tail eveated by 
the will, They all died, & new trustees of the 
real estate were appointed by the ct.: Held : 
the tenant for life had become protector of 
the settlement, & he & the first tenant in 


ove, 
584a. — —.}—WARMAN 0. 


Annotations :—Refd 


one.’’|--By a marriage 
were limited to the wife 


Part Ill.- Transfer 


868. (dd. innoltution: 
Shee (1980), [FZ bP. $48. 


885a. Effect of memorial 
deed.| 


PART II. SECT. 10, SUB-SECT. 4.- E. 


p i. -)) oto, at least, doubtful 
whether a intwe io fee by a tenant bn 
talon possession bars the entail. A 
whether, upon oa ddwharge being 
exscented, the mtgor. dacs not lake 
back bid original estate.  fde Jroalars* 
(1872), 4 Ch. Ch. 38. CAN. 


PART II. SECT. 13, SUB-SECT. 2. B. 


lk —~.] Baume. Charnr.{ipzoy eral) After oo 
3D. R 55, 70. L160. -CAN. 
1 ii. - )o The stutement) that 


possession jis evidence of setli in fee 
means that there js some eyhtence 
‘hat the title to the land bas come to the 
verson Claiming possersion fn one of the 
followin wavs, tamels * by Crown 
grunt. wixty years’ poseession adverse 
to the Crown, conveyance from ou 
prior owner, devolution or by twenty 


SEAMAN 
temp. Finch, 279; 28 I. R. 153. 
. Exc p. Wynch (1854). 5 De G. M. & G. 
188; Roddy v. Vitzgerald (1858), 6 H. L. Cas, 823. 
592a. — - Addition of ‘‘ & If more children than 
settlement 
& the husband for 


Evidence of contents of , 
The registered memorial of a deed 


tail could convey. 
(1880), 10 Ch. DP. 176; 20 WL. ORL EEG, 


677. Kor (1833) read © (PS830)."' 


Cas, 


(1077), 


761a. 


(io. Car. S20; 
GERMAN GS Risninv, Wo Jo 
paneer : Refd. Barker co KReete (1678), Peoam. Ke H, 


estates 


CLARKE ¢. CHAMBERLIN 


«| Sarmeor. Risney (1639), 
7TH. R. LOGS; seb nom, 
41s. 


of Land inter vivos. 


Mentd. Gapyland 7. Archer 


conveying lands ino Middlesex is) secondary 
evidence of the contents of sueh deod against 
(he personal representatives of the party by 


for perfurnmance.) TSOP ou COX, 


{92s}, 2b. E.R 400. CAN. 


PART III. SECT. 1. 

834 i. Grant must nat commeace in 
futura.j- die ssrtin& Dani ($920), 16 
GT. RR. 403, CAN, 

bi. - Asnugned by husband alone 
Sabaequoal abarulanment of home atead 
Paghtofurcfe toappore vratulity of assegu 
homestead under 
Homesteuds Act han ceased to be sucle 
ewliy te dts perinancnt abandonment 
nan place of residegsce, the wife has mo 
ntutus under said Act to oppose thie 
sahdity of an asMdignient of the land 
exeeuted by her husband prior to paid 
date, although the asagnisent was net 
er recutea, aa the Aet requires it fo be, 
by hers & ler husband ie in ono better 
roeition tm this respect Cham phe ds. 
Jotandanr. Abbi, Tees! § DL. A. 


years’ adveme pussession - NOLAN Yh. a7: t1g2s, BOW, Woof 87, afd, 
THOMPHON (1924), 28 Hn. RN. SOW. ove; 20 b. Biot, FW. WO. 
479; 45 N.S. W. WON. 1741. AUB. Hy; 256. L. 1. 463. CAN. 

sc. How far possession ertends b ii. : ALAfrct) The fact 
Occupation of amail portion of wild | that the transfer by a hineband of an 


land.) - When a referee finds tu favour 
of a title acquired D3 ad verse possession 

the legal pauper (ithe, hia certis- 
cate must show of what portion of the 
lot the claimant has been in pussession, 
for by the occupation of ove or more 


interest in a bomestend under the 
Homesteads Aet ob not erecuted in 
romapHance wih said Act does net 
rendur it absolutely vold ; uo ia mere 
unenfororabls so long ue the property 
remains the homestead A the Act. fs 


mo 40h. f 


165; affy. 
W.W. FL 7. 


dispensing wtth 


acres of a wild Jot of land a party sili not complied with. ~ boatoLasr, Abu, 
not acquire tithe to the whole Jot. ~ (Now, 1 & 2), (1929) 2D. 1, 
LOW t. MORRIBON (1868), 14 Gr. 192) ~  W. W. dt 0707 23. 1M, 
CAN. } 492414 D. LK, 167; 3 
od. F ender agreement — , - CAN. 
Subject to forinance nf comdiium-- '  b ik. -—-- Order 


Possession for ten years after tine fired 


of wife- Under Power Aet, 
1245 


rensent 


whom such deed im. registered, 
re HAbBEWIV (R41), 3 Man & GG. 207; 8 


Ec oe ee SE ee ee 


WoLLASTON 


WQS Meshes conduct ronducing lo 
aduldery of ounfe.| he Miron, Pago] 
tb. br Robbe, fitesy POW. OW. bie 
O43. CAN, 

b iv. Watheul wife'a consent 
Mould.) Re Mitiee, (1920) | DL. WR. 
$473 (02s) dW. W. Ok. 645. CAN, 

hv. Mortgage Leramoenation 
of wtfe Conehumvoncan of certificates 
The certificate ino the requised form 
that the wife of a mtwor. of t hose 
stead way cxainined fa the manner 
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891. In the last line of the existing paragraph 





ai Ili, SECT. 6, SUB-SECT, 3. 


p. ag pi ‘.—— ERR br gd land 

acquired Jo ed ior ement of Nat 
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Rogistrar to receive the plan & take 
into consideration the proposed sub- 
division. The trar may then 
exercise such of the powers given to 
him in relation to the plan aa he thinks 
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etitioner must pe gree He 
UNDEL (1872), 4 Ch. eae 
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48) fw. -—~— 

bn (2 from 


elling 
isston of inepectora.}-—~Th 
gonalusion py Sana he ~The ‘proper 
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Gouri ‘Conen (1861), 1) Cc. P. Ban 
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separated from county. 
Einostox Crrt (1864), 14 C. B. 439 
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r (p. 753) f —.]-— AN 
Heirs (1913 y 22 W. 7 Re a4. 
aa (p.. 753) : aaa eo PaRa- 
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McKay (1844), 4 N. B. OR. (2 Kerr) 
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PART V. SECT. 10. 
1125 i. ——— ae of of pines defec- 
tive.]—Doxr ad. JANSON 
Goa” (1825—i Bury N. NB. “Dig. 293.~- 


r(p. 777)i. —— ——.]--TOWNSHIP 
OF COLCHESTER SOUTH v. HACKETT, 
{1927]) 4 D. L. R. 317; 61 O.L. R. 77; 
affd. sub nom. HACKETT vy. COLCHTHTER 
SourTrH MUNICIPAL CORPN., [1928] 3 
D. L. R. 107.—CAN. 

r (p. 777) fi. - --- —-— Act of Limita- 
tions --Eeffeet of possession by tenant in 
common. }—~-DOr d. WILLIAMS Uv. LEAVITT 
(18413), 4 N. B. R. (2 Kerr) $3.—CAN. - 


r (p. 777) ifi. ---- -~--— Against 
plaintiff taking forcible pvusscasion.)—-—- 
Possession short of twenty years is a 
puller it title in ejectment against 

nn gt who, without any show of 
title, comes & takes forcible possession 
of land.--DOoE ad. FRENCH v. DUNN 
(1859), 4 Nfid. ie Tt. cies Maielanre 


xr (p. 777) 1 -] 
Tae v. MoNAN. "LAL ( (1928), I. c 7 
50 All. 986.- -—IND. 


aa (p. 777)i,--—-  -—- Vitle acquired 
through person who entered by per- 
mission of plaintiff.}—In an action to 
recover possession of land, defts. 
limited their defence to a portion of 
the land claimed, & as to that portion 
depended u an title acquired from H., 
who entered by peruaission of pitf.: 
Held: both defts. & H. were estopped 
from donying pitf.’s tile. -LAKEVIRW 
MINIM Co. vw. Moornm (1903), 36 
N.S. 1. aint CAN. 

Qo (p. ) i. eee J}- MILNER i’, 
ruNavvoon one 1875), kk. EK. D. 123, 


o (p. 778) lik - 3 —— J’ossession 
obtained ty erchange from plaintiff's 
father.|-—BRLL v. CARRUTHERS (1869), 
2N.8 1. GAN. 


© (p. 778) ii. -——~--—— Agreement bi 
plain to grant perpetual lease-—Per- 
formance of acts referable to agreement.) 

Anmr ov. JADU NATH MAJUMDAR 
(1928), I. TL. 1. 55 Cale. 3090. IND, 


t (p. 778) i. —-— Purchase at sale 
under writ of execution— Judgment 
irreyular to purchaser's knowledye.jJ— 
Heli: the sheriff's deed eonld not 
defeat pltf.’s right to recover, — 
Lege v. Lignrsopy (1870), 21 

Ae i eevee 

t (p. 778) ii. -——- Colour of title.) 
Boyp ‘Miuuerr (1873), 9 N.S. 


ee 


It. 


le 778) hii. — —- —— .J}- McDONALD 
Isaac (1905), 38 N.S. R. 168; 
afl. sub nom, MeIsaac vt. MCDoONALp, 
SO S.C. RR. 157.—~CAN. 


t (p. 778) iv. -- Defendant in pos- 
session as lenant of plaintiff.) Frsner 
iE JOUNSTON (1866), 29 ULC. RR. O16. - 

tip. 778) v. Transfer to platatiff 
made by party not arc possession.) 
GAMMON t. JODREY (1877), LT N.S. RR. 
(2R& OC.) 381t. CAN, 


t(p. 778) vi. - Tenant of mortgagee 
—Tithe of mortgagee Agarnat holder af 
equity af redemption.) Dor d. SMITH r. 
SNARR (1877), 17 No BOR. (1 oP. & B.) 
56, -~CAN. 

t (p. 778) vii. - Defendant tenant 
from year ta gear No natice to terme- 
nate fenancy.|- LAPORTE t. WILSON 
(1913), 34 O. W. R. 543. CAN. 


¢ (p. 778) with = - Defendant an 
Possession —ounidler conveyance from 
plaintyf -- Krror in conveyance 
Boundaries agreed between Lideciocdte _ 
*J~ McDonaLp vr. Kxv 
(1928) D1. R. 242; rigasiewW. n “Ty 
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Bencfit Building Soc. v. Gordon, [1929] 2 


PART V. SECT. 11, SUB-SECT. 1. 


d i. Sufficiency of evidence. }— 
ALLISON v. SMITH (1877), 1 P. & RB, 
199.—CAN, 


aa (p. 779) i. ——~—.]—In a suit for 
ejectment, although pitt. may not be 

able to establish any title in himself, 
he is entitled to succeed if he can prove 
that he we in posession of the pro- 
perty in dispute until he was forcibly 
ousted by deft., provided deft. does not 
cAtabHsh a better title in self. — 
RANgIT SINGH PRINCE ®. JHORI Sinan 
(1928), I. L. R. 8 Pat. 351.-- IND. 

‘sd. Ejectment for non-payment of 
rent-- Mution for 7 against 
casual cjector-——-Tenant in possession 
not lessee—Whether Neca to show 
how tenant holds.|\—Dor d. Sr. JouHn 
aren ». Ror (1885), 25 N. B. R. 149. 





ge. Unregistered lease —Prior in date 
to Crown grant ~-Whether admissible 
to prove right of tenant.)—NorrTu 
PaciriIc LUMBEK Co. »v. car act 
AMERICAN TRUST Co. (1917), 23 B.C. BR. 


PART V. SECT. 11, SUB-SECT, 2.—A. 


1134 i. Plaintiff recovers on own title.) 
-CLARKK v. HANEY & DUNLOP (1899), 


8 B. C. H. 130; 1 M. M. Can, 281. 
CAN. 
1140 1. Plaintiff claiming as pur- 


chaser under writ of excecution —Proof 


of judgment a flee PERRY *, 
Piguort ( (2854), 12 U. OG. BR. 372.-- 
o (np. 780) i. —-- - —.]— PENLING- 


TON @. BROWNLEL (1868), 28 U. CG. lh. 
189.——CAN. 

aa (p. 780) i. —~ - Proof of judgment 
unnecessary. } —- RALSTON v. LIUGHSON 
ee a nA P. 364.—CAN. 


80) ii. ——.}+JEex v. HICKS 

ste)? a9 U. CG. R. 606. -~—CAN. 
n (p. 783) i. --—— Loan to be paid 
off ob instalments -Date of Sold Sane 


of mortyaye uncertain- Release of mort- 
gagor by morlyagee after action brought.) 
- ASHFORD t. MCN AVUGHTON (1854), 11 
™.«. R. 171.— CAN, 


qa (p. 781) i. — Not registered — 
Adnassible where no registered instru- 
ment.) -At unregistered Crown grant 
is admissible in evidence where it is 
hot sought to set it a against aw 
registered instrumout.—DORRELL  ¢, 
CAMPBELL (No. 2), (1917) 1 W. W. RR, 
500; 23 B.C. R. 500.—CAN. 

G (yy. T8t) i. ~ Purchaser for value 
without notice —Defendant in possession 
~-—Claim by adverse — pussession.}—~ 
CANADA PERMANENT LOAN & SAVINGS 
a v. McK ay (1881), 32 C.). 51.—-CAN. 


fi (p. 781) i. Title acquired pendente 

lite, poneld : insufficient.—-ADAMSON 

v. ADAMSON (1878), 25 Gr. 550.—CAN. 

bh (p. 781) i. -~-- Question for jury.] 

- Mapes yy. MAXWELL (1859), 17 
U.C. KR. 173. CAN, 


sm. Claim by crecutrir under morigage 
Srom defendant — Right to show mortgage 
fo testator.) SKEAHON a SYSRLAN 
(1864), 24 ULC. R174. 

sn. Evidence that Giceiés ie plaintiff's y 
lessore had eut wood off land. 
ae tat party vr. CHISHOLSD (1858), 3 
N.S. R. (2 Thom.) 404.—- CAN, 


so. Chaim by devisec—-Land murt- 
ae ed by testator —Foreclosure— Land 
under decree of court. }—KEARNKY 

®. CRRELMAN (1$86), 14 8. C. RH. 33, ~ 


sp. ae irom picliteak Hoe 
equuy suil+~-Property mortga ia 
remainderman— Defendant in  posses- 
sion as tenant for lfe.}--CoLONIAL 


INVESTMENT Loan Co. ¢. Dr- 
MERCHANT 11908), 38 N. B. R. 431; 
4E re Oe R. 546. —CAN. ” 


PART V. SECT. 13. 
sy. Nature of action.}—An action for 
mesne profite is in origin aun on of 
trespass, by 
sagging applicable 


rongd ns 
ene oers.— 
KAMALA SUK EysHorr 
MOHAN PRAMANIK (1927), I L. R. 55 
Cale. 666.—IND. 


the 


p i. ———.]— HERR e, WESTON (1872), 
32 Pu. Cc. R. 402.—CAN. 


i. —— Hight to costs of ejectment - 
Before “tazation. }—In an action for 
Mmespe profits, after judgment by 
dvfault in ejectment, it is not necessary 
that the costs of the ejoctment choult 
be taxed before they can be recovered. 
-—~HANK OF UPPRR CANADA v. ARM- 
piety (1843), (1823-1900), 1 Ont. 
Dig. 2158. - CAN. 


as ~~ ~--— Necessity for proof of 
papinen. -]—Dor t. CAHILL (1853), 2 


650 - CAN * 


1175 v. -)) Under the definition 
of ““mesne profits ’’ in Code of Civil 
Procedure, 1908, 5. 2 (12), the sum to 
he asarded is not what pitf. has lost 


3.8. 


{ 

acti 
broad 

| 


| 
\ 
| 


ce eee eee 





by his sseiowen from the land, but 
what deft. has made, or might with 
reasonable diligence have made, by 
his wrongful possession. In the caso 
of ouriculturel land that de pends upon 
what an ordinary Labriaty ere uldurist 
wonld have grown, & if deft. fer his 
OWN purposes has grown a fess profit- 
able crop the mesne profite are not 
thereby limited. If deft. has let the 
land the rent received is ordinarily the 
measure of the profits in the abscnectof 
evidence that a higher rent contd have 
been obtained by reasonable diligence : 
but if he has cultivated the land 
himself the cultivation profite ure the 
witnary consideration. GRA e. 

HAGE Mian (1928), 47 ©. Ro End. 
App. 105, Pc. IND. 


PART V. SECT, 14. 


ei. Deciaon of master in chambers 
On originating notice—-Whether valid. | 
A master in chamber has no power to 
inake an order, upon orkginating notlov, 
for the delivery up of possession of 
land by an overholding tenant. 
MACDONALD t, GQEORGLADES CHIEG), 34 
W. L. R. 064. CAN. 


sq. Molton for -Plaintiff’s caar not 
concluatrely omeade oot.) Coon ot. 
LEWIEUX (9885), 10 PLR. 377. 
CAN. 
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ar. Verdict entered for plainti 
conaent --Enforeoment canditioc on 
certain ‘Paumante- Fe aici entered 
on verdict before payments made —Right 
of defendant to danwges.| -WATRAN &. 
KRercnens (2882), 9 O. RL 237. CAN. 


PART V. SECT. 15. 

p i. - Notice ro quit ea lo part 
given too late.) -ectmont for a house 
& small tot of land adjoining. It 
appeared that, as to the house, notice 
to quit had beeu given too late, but 
that pitt. was entitled to tha land. i 
wank ordored that unless pitt. would 
contine his Judgmont to the land, deft. 
should bave a new tral- GoNLEY rv. 
Lem (1845), PV ULC. RR. 436. - CAN, 

st. Rebuttal of plaintiff's evidener 
Defendant in actual adverse oreipatiwn 
tor tently years.) Dork d. MeMaoktin 
* DEVINE GE80)), 3 ON. BO Rt Kerr 
{ti. CAN, 


PART V. SECT. 17. 


sv. Death of leaaor of plaintiff tifore 
trial Whether acvere facia neceasary, | 

In ejectment under the old) forin, 
where the lessor of the ptf, diud beforn 
the trlal: @fleld sono act, falc was 
necessary, but that judgment might 
be entered, & a writ) of possesion 
obtained. Dowd, Have. HUNE CIS), 
WEL CLR. G25. : 


by 


— 


Cases 106a—S895a. 


ENGLIsH AND Emprre Digest SuPPLEMENT. 


RECEIVERS. 
Part I!.—Appointment by Court. 


106a. —-—- —-—.]~-An interim appointment of a 
receiver of property in the possession of, & 
claimed by, deft. in the suit should be made 
only if there is a well-founded fear that, in 

the oe of protection, the property will 

be ipated or irreparably injured.— 
never RISHNA MUKHERJEE v. SATISH 
CHANDRA Gri (1927), 55 L. R. Ind. App. 131. 

238a. .]—A receiver appointed to collect in 
assets, & to bring actions in the name of an 
extrix., must give security to indemnify the 
extrix. on account of such actions.—TAYyLoR 
ue ALLEN (1741), 2 Atk. 213; 26 E. R. 532, 





238b. ——.]—SNARE v. BAKER, BEASLEY v. SNARE 


(1849), 18 Jur. 208. 


408. Add. Annotation :—Cenerally, Reid. Re Pinto 
Leite & Ne spa Ex p. Visconde Des Olivaes, 
{1929} 1 Ch. 221 


451a. ——.|—Haxr aa (1813), 2 Vea. 
& B. 126; 35 B. R. 266, L. C 


508. Add. Annotation :—Mentd. Huntoon Co. ». 
Kolynos (Incorporated), [1930] ] Ch. 528. 


571. Add. Annotation :—Apld. A.-G. v. Glen Line, 
td. & Liverpool & I.ondon War Risks Insce. 


C. 
Annotations :- Refd. Anon. (1808), 12 Vea. 4; 
v. Chapman (18457), 7 &. & B. 210 


Pemibesion Assocn., Ltd. (1929), 834 Com. Cas, 309, 


LS NT 


Part IIl—Effect of Appointment. 


682. Add. Annotation :—Refd. Re A Debtor, [1929] 1 Ch. 170. 


Part IV.—Rights, Powers and Duties. 


755. Add. Annotation :—Apld. Re Debtor No. 76 of 1929, [1929] 2 Ch. 146. 


Part Vl.—Interference with Receiver. 


——.|—-A libel on the business carried 
ointed by the 


895a. - —~ 


MORE v. Smitu, Le p. Smit, 35 W. R. 157; 
on by o receiver & manager ap 


3 T. L. R. 189, C. A. 


ct. is acontempt of ct., & may be punished by serene oe Cond. Re Gent, Gent-Davis v. Harris (1892), 
committal of the offender.—HELMORE 2. 40 W. 267. Apld. King v. Dopson (1911), 5 6 Sol. J 
Smit (No. 2) (1886), 35 Ch. D. 449; 56 61. Rel Re a ae es fe p. General Public. Works. & 
’ re ha Co. _ tr 2Q. 02; Robb v. Green (1895), 
J. J. Ch. 145; 56 L. T. 72; sub nom. Hzt- 64h. J. R. v. Davies [1906]1 K. B 323, Rv. 


Daily Ma i Balter, "Ex p. Farnsworth (1921), 90 L. J.K.B. 


Ce See ee 


pe II. SECT. 1, SUB-SECT. 2.--A. Brae entitled thereto. oa 
Maaster.}—~The master of the Paaine NARAYAN SAHI v. CHAN- 


i. AR PrRasanp NARAYAN SINGH 
ue Ct. nee no jurisdiction to muke _ 
rdor 9 01 ti receiver by way (1928), ee L. R. 7 Pat. 319.- IND. F 


ar ae Yaak ~-BAIRD 4, 
wean [19281 1 . Rh. 125.—IR. PART III. at 2. 
687 iv. — -.]—Botro Paciric 


oe ll. SECT. 6, SUB-SEOCT. 2. —-N. | NORTUWEHr LEn. Co. Be c ), 11929) 
.] -In an aotion by a | } 7 ts ft 115. —CAN, 


ones of land for specific performance 
an order way be neds, before the jand | PART HI. SECT, 5, SUB-SECT. 5.—B. 











ver does not amount to a relin- 
ossession of the pro- 
& an order of 
ecree receiver oannot be 
enforced in execution as against 
without leavo of the ct. appointing 
him.—SRmoATI JuGaL Kisnore Dewi 
v. Deva PRASANNA MUKHERJY (1928), 
IL. h. 7 Pat. 684.—IND. 


PART X. SECT. 5. 
aa, Stipulation thai receiver to sign 





ee 


is gold, for the appointment of 4 ao iil. — Nationa Troar | bond—Fatlure to sign./-—Where a 
receiver of the rents & profits of the mM. IRO fig A ths Oo. (N. 8.), | surety on a recoiver’s bond executes the 
land.— KNow Lag v. JENKINS  pauaiald 97) 2 ih L. Re 1063.—CAN, bond on the distinct understanding 

11923] 1 W. W. TR. 1279.—CAN. ea it is aleo to be executed by the 

PART IV. SECT. 4. peg himself, the failure to secure 

eeet Ill. SECT. 1. D. 66) i. e signature of th the receiver operh dee 





Against receiver-— 
i. oseession of receiver ta order.}—An order Ps the ct. 
benefit of ve to a party to sue its 


harges said ~—LARRONN 
Seon: fos 3. Dd. L D. LR. 977; C128] ¥ 
possusaion of oat Fee 


9 B.C. k. 508. -CAN. 
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REGISTRATION OF BIRTHS, MARRIAGES AND DEATHS. 





PART fil. 
ee ee tae Natal” 


reer 17, 
Bapat aa 48 N. me R. 


sj. 


S see 2 


PART IV. 
Amendment of register When 


boli aloegial pet., whose first 
goers to bia birth 

corti pate. 8. but who had alwayr 
believed it to be C.. was married in 
Natal in 1938, the latter naine being 
recorded in the marriage register. He 
applied for an order authorising the 
registrar to amend the marriage register 


1261 


ae oe ee 





—— Hie a OR eI Hk, Om Sabet 


fa as to Poel al his tirst pete ue 8.. 
alleging, t hat it was onl he 
tained a oopy of his hi 
one t he discovered his name was 6, ‘— 
Held : order ahould he eniee,” vow 2 p 
KYRIARIUKS (th2a), 40 305, -~ 


ENGLISH AND Emprre Diarst SUPPLEMENT. 


RENTCHARGES AND ANNUITIES. 
Part 1.—Nature. 


23. Add. Annotation :—Mentd. Re Adelom, Oak- 
shott v. Hawkins, [1929] 1 Ch. 195. 

52. Add. Annotation :—Refd. Bristol Corpn. v. 
Virgin, [1928] 2 K. B. 622. 


Cases 23—- 336b. 


54. Add. Annotation :—Consd. Re Alington & 
L. C. C. Contract (1927), 188 L. T. 131. 


Part Il.—Creation of Rentcharges and Annuities. 


104. Add. Annotation :—Mentd. Hyman v. Hyman, Hughes v. Hughes (1928), 139 L. T. 416. 


Part I1!.—Alienation of Rentcharges and Annuities and 
Estates Charged Therewith. 


246. 
247. 


247a. 


Add. Annotation :— Refd. Re Reeves, Reeves 
a. Pawson, [1928] Ch. 351. 

Add. Annotations :—Apld. Kennedy _ v. 
Thomassen, [1929] 1 Ch. 426. Mentd. Lever 
Kros., Ltd. ». Bell (1930), 47 J. lL. R. 47. 


- —.|] Under the will of her then 
husband made in 1902 & a separation deed 
& settlement made in 1903 V. waa entitled 
to two annuitics of £200 each. Testator, 
who was also the settlor, died in 1913, & V 
ufterwards married a Dutch subject, & for 
the remainder of her life resided in Ilolland. 
In 1927 the trustees of the will offered to 
redeem both annuities, & after some negotia- 
tions were informed by V.’s solrs. that they 
would advise her to accept £6,000 for 
redemption, the annuities to be aid in full 
up to the date of redemption. he trustees 
sent the solrs. a draft release for their 
approval. V. having informed her solrs. 
that she would accept the offer of £6,000, 
they sent her the releaso engrossed for her 
execution, & she executed it on Jan. 12, 1928. 


that she had accepted the £6,000, on Jan. 30 
paid the money to them, being 3 in ignorance 
of V.’s death :--Held: there was no con- 
cluded contract for the sale & purchase of 
the annuities, as the B Skachepi could not 
have intended their offer to be accepted by 
the vendor merely executing a document. 
But even assuming there was a concluded 
contract, there was a total failure of con- 
sideration, owing to the death of the 
annuitant before completion, & the trustees 
were entitled to recover back the £6,000.— 
KENNEDY v. THOMASSEN, [1929] 1 Ch. 426; 98 
eee Ch. 98; 140 lL. T. 216; 45 T. L. BR. 


254a. ——— Sale to raise charge paramount to 


annuities — Annuitants necessary parties to 
conveyance.|-—-SULLIVAN 7. SULLIVAN (1860), 
28 Beav. 102; 54 BE. R. 304. 


sat 7 ida :—Refd. Thompson v. Raine (1873), 28 L. T. 


- Annuity charged on premises & busi- 


On Jan. 17 she died, but no notification of ness Sale of business to company Under- 
her death was received by her solrs. in London taking of company to pay annulty.| VARKER 
until Jan. 31. In the meantime, the trustees ? JUDKIN (1930), 170 LL. T. Jo. S145 [1980] 
having been informed by V.’s solrs. on Jan. 24 W.N. 265. 

Part IV.--Rights as Affected by Various Forms of 


292a, —-- - -— 


fnnolation : 


206. Add. 


Limitation. 


per annum, without saying to his exors. or 
administrators, to be paid him during his, 
the testator’s, wife’s life, whom he made 
executrix, on condition that he demeaned 
himself civilly to her. By his death the 
£5 per annum is determined.-—NEAL v. 
HANBURY (1701), Prec. Ch. 173; 24 BK. R. 
83; sub nom. ANON., 2 Eq. Cas. Abr. 862. 
Refd. Savery vr. Dyer" 752), Amb. 139. 
Annotalion: -Refd. 
Trusts, Public Trustee vr. Nives (1928), 139 
L. ‘T. 556, 


.] - A. devises to his nephew £5 336a. Bequest to several—-No words of survivor- 


ship.|— A bequest of an annuity to several 

persons during their lives, without words of 

survivorship, is a bequest to each of them of 
&® separate annuity for an aliquot share of 

the whole, & upon the death of each his 

separate annuity ceases. aa eae THOMAS 
71. 


* 


Re Fitch’s Will 336b. During continuance of fund.}-—Testator 


having bequeathed annuities issuing out of 
a leasehold estate, fo some annuitants for 


PART I. SECT. 1. interest in land son & two charged upon f interest.— 
i, -——-~- Devise of land subject to dauenier * subject to the payment ’’ PEARCE v, WRIGHT tieae), 39 C, L. R. 
annuvty.)}—Testator devised a balf of an annuity :—Held: the annuity 16.—AUS. 
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life, to some during the continuance of the indefinitely are payable dur the con- 
fund, & to others indefinitely, with a general tinuance ct the hina ~Hack v. Tuck (1818), 
provision for an increase or diminution of the 3 Swan. 270; 36 EB. R. 858. 


annuities, in proportion to the increased or 
diminished income of the estate; & a par- | 853. Add. Annotations : - Refd. Re Nelson, Norris 


” ticular provision that, on the death of some r. Nelson (1918), 140 1. T. 871,n.; Re 
of the annuitants for life, their portions should Smith, Public Trustee v. Aspinall (1928), 
be paid to the survivors ; the annuities given 140 L. T. 369. 


Part V.—Rights as Affected by Insufficiency of Grantor’s 
Estate. 


501. .{dd. Annotation :—Mentd. Re Bush, Lipton ' I. R. 18 Eq. 419; 441.5. Ch. 116; 311. 2. 
(B.), Ltd. t. Mackintosh, {1930} 2 Ch. 202. 160; 22 W. R. 819. 

; . 525a. -.1-- A testator directed his trustees, of 

soto Aa fo es pti uber pera aes of ae whom his wife was one, to permit his wife to 

A te bl radial be affiei t ay ye calc ° i spi recaive the rents & protita of his real estates, 

Peas pie 3 all. cient to make up her & thereout in the frat place to retain to her- 

Income’ rom sources to that amount, a self an annuity of £400 a year, & to pay 


sufficient part of the coryus to make up the AHHUitiOn of E100. A : P 
: : f : ’ year te each of his 
tes ty ie ee a aceite daughters: Held: these went ie not qi v 
: ae : a priority to the wife in respect of her annuity 
inte aeoocnt in waca. ypelteg fone hata over the daughters. J ENKINS BKlANYT 
it being his express will & desjre that it should SE ee Be ee uae 
hea clear banalicial addition to hor incomes = | ap i fe ) ; , subsequent proceedings (1838), 
Held : the widow was not bound to include | of a Meutd. paki ®. Hriant, Jenkina +. Cross 
the £200 annuity in her computation of | “ (1845),61. 7 0.8. 273; Mote e ‘Tucker (1846), 5 Eure 
income, & was entitled to have a sufficient 70: Patch v. Shore (i862), EE WoT 2t2, Cooper. Crows: 
amount of the corpus sold to make up her | Wel! (1866), 14. R. 2 Inq. 106, 
income, independently of that annuity to | 548. Add. Annotation: Ax to (2) Refd. Bristol 
£1,000.—Re HEDGEs’ TrusTr Estate (1874), Corpn. 7. Virgin, | 1028) 2 1, BB. 822. 


Part VI.- Payment of Rentcharges and Annuities. 


989. .ldd. Annolution : ~Refd. Re Hulton, Hulton 1027 has directed under his) will) that his 
vt Midland Bank Laer. & Trustee, Ltd. trustees shall pay fo an annuitant out of the 
(1030), OO Iu. J. Ch. 31g. | income of the trast estate “a clear yearly 

590. Add. Armotation :--Refd. Re Armaghdale, | sum after pei or ens che a ae 
‘raig 2 >» (195 ' : 239° & super-tax, the proportion of the sur-tax 
Eee ee See eee | payable in respect of the annuity under the 


503. Add. Annotations :~ Consd. Ite Armaghdale, provisions of Finance Act, 1927) (c. 10), 


Craig vr. Armaghdale (1028), 44 T. 1. BR. 230; ag & ft wo Act, [O28 (ce. £7). 8.15, is 
Flee twood-Hesketh 1. Fleetwood-Hesketh, Balle ater “ie iG of tie cual estate. 
[1929] 2 K. B. 56. Folld. fee Hulton, Hulton n every essential feature super-tax & sur-tax 
Vr. Midland Bank Eaceutor & Trustee, Ltd. are the same tas. PtUuros, ft, HULtON o. 
(19301, 99 1. d. Ch 31, i Vip. anp BANn Exect ron & PResTree, Lirb. 
5693a. Application to sur-tax Devise free of super- | (190), 00 LL. J. Ch. S16; 1671. La i. ts 5 


tax.) Where a testatur who died before | 74 Sol, Jo. 238, 


Part Vil.— Forfeiture and Extinguishment of Rentcharges 
and Annuities. 


810. After this case add ‘‘ Money paid in ignorance Add. Annotation: Retd. fr Draycott S. k., 
of death of annuitant Recovery of.! —Sre (1928] Ch. 371. 
Contract, No. 3081a.” 821. Add. Annotation: Refd. Wyman r. Wyman, 
814. Add. (Cilalion :—138 L. T. 131. Hughes v. Hughes, (J920) P. J. 





PART VI. SECT. 3, SUB-SECT. 1. 


k i. -- — ———-.] -Union Bang oF Scorcann, Lrn. v. CamesBe.s, (1929) 8. C. (Ct. of Sean.) 095. SCOT. 
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Cases 906—948. 


EnaiisH aND Empires Dicest SupPLEMENT. 


Part Vill._—Recovery of Rentcharges and Annuities. 


906. Add. Annotation :—-As to (2) Consd. Grant v. 
Edmondson, [1930] 2 Ch. 245. 


907. Add. Annotation :—Oonsd. Grant v. Edmond- 
son, [1930] 2 Ch. 245. 


908. Add. Annotation :—Consd. Grant v. Edmond- 
son, (1980] 2 Ch. 246. 


911. Add. Annotation :—Consd. Grant v. Edmond- 
son, [1930] 2 Ch. 246. 


——— Effect of Settled Land Act, 1925 
(c. 18), s. 39 (4).]—Pitfs., who were statutory 
owners of certain land, were successors in 
title of T. Earl of W., who by a deed made 
in Apr. 1867, in exercise of certain powers 
granted a portion of the land to E., & at the 
game time granted a rentcharge on the 
portion to the Earl, his heirs, exors., etc., of 
£142 7s. 3d. per annum. At the same time 
R. covenanted for himself, his heirs, exors., 
etc., that he would pay to the Ear], his heirs, 
exors., etc., the yearly rent of £142 7s. 3d. 
The Earl died in 1882. In 1887 E. dies, & 
the trustees of his wil], in 1920, sold the 
portion of land to Williams, subject to the 
payment of the yearly rentcharge & to the 
covenant. In 1927 Williams became bkpt., 
but his trustee disclaimed all interest in the 
portion of Jand, & by an order of Aug. 8, 
1920, the bkpt.’b interest became vested in 
pltfs. in fee simple. The rentcharge was 
paid down to Dec. 25, 1927. Pitfs. brought 


912a. 





~_ 


948. 
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this action against defts.,, one of whom was 
the exor., & the other two were the 

of E.’s will, claiming the sum of £231, being 
the arrears of rentcharge down to Aug. 8, 
1929, the date when the portion of land 
in pltfs. The following 
questions arose : ie) whether the ae 
charge was a rentcharge in atuity ; 
(6) whether pltfs. as successors in title to the 
Earl could sue defts. on their testator’s 
covenant, 7.e., whether the benefit of the 
covenant ran with the rentcharge at law :— 
Held: CLAUSON, J.’s decision that a covenant 
to pay a rentcharge did not run with the 
rent was right, on the authority of Milnes v. 
Branch, No. 911, which was approved & 
followed in Haywood v. Brunswick Building 
Society, No. 908, & was good law: the opinion 
of Hox7, C.J., in Brewster v. Kidgill, No. 906, 
to the contrary was set aside in Milnes v. 
Branch, No. 911, as extra-judicial, & in fact 
the question to be decided in Brewster’s case 
was that of the liability for the burden & not 
whether the assignee of a rent could enforce 
a covenant in gross; Settled Land Act, 
1925 (c. 18), s. 39 (4), did not abrogate the 
rule & enact that in future a covenant shall 
BO run.—GRANT v. EDMONDSON (1930), 143 
].. T. 749, C. A. 


Add. Annotation :—Consd. Grant v. Edmond- 
son, [1930] 2 Ch. 245. 


became vi 


53. 
55a. 


93a. 


— ee a ed 


Vol. XXXIX.—Oases 2—93b. 


REVENUE. 
Part I—Authorities Controlling the Revenue. 


-ldd. Annotation :—Reftd. North Charterland | 


om 


a Poth Co. (I01Q). Ltd. ev. R. (18380), 00 
J. Ch. 488, 


Part 1V.—Duties on Land Values. 


Add. Annotation :—Generully, Reftd. Miller 61. 


(Lady) v. I. R. Comrs, (1930). 15 Tax Cax. 25. 

-—— What amounts to.J—Re WINDSOR 

eae CoaL Co, (1901), D. (1928), 165 
° e oO. 


For ‘ [1914] 2 K. B. 102” read “ [1914] 
K, B. 192,”’ 

Add. Annotation :~—-Refd. Simbro Trading Co. 

. Losograph: Paront Corpn. [1929) 2 K. B. 


Part VI.---Excise Duties. 


Sun-sect. 1.-Brerrine Dory (Vol. XXXIX.,, | 


p. 232). 
Add the following case :— 
Who _Ifable 
totalisator.}—A limited co. was the pro- 
prietor of a club formed for social inter- | 
course. Upon the club premises betting on 
horse races was transacted through the 
instrumentality of two machines, 
totalisators, owned by the co. & worked b 
the co.’s servants. cout member desiring to 


use these machines for the p of backing ; 93b. 
horses applied to join the club pool, &, if | 


elected as a pool member, he became entitled ' 
on payment of a smal) subscription to operate, | 
& for this purpose he was supplied with 

credit vouchers of vr? doe amounts. Under 

the rules of the puvol 10 per cent. of the gross ! 
amount of the stakes on each race was 
retained by the co. in respect of the facilities 
provided & the expenses of management, & 
the balance was divided among the backers, 
called in the rules ‘‘ investors,’’ of the winning 
horse in the proportion of their stakes. The 
winnings for each weck were paid by the co. 
from ite own funds irrespective of any possible 
loss owing to dishonour of the vouchers. 
The rules provided that the club acted simply 
as a distributing agent. Upon an information 
preferred by the A.-G. against the co. alleging 
that the co. was liable to pay res Sut in 
respect of wagers on horse races made by mem- 


ae tte 


ere ee 


= nee ee 


! 
| 
to duty — Club — Managing | 


vrentatiar . 


called 
¥ | al ° 
eR. 930), 97 ROR Po 


2 me a ee A i 


bers of the club by means of these machines, 
it was admitted that the co. was a bookmaker 
& that the transactions in question wera bets 
within Finance Act, 1926 (¢.22),8.15: Held: 
the bets were not made with the co., but by 
the members tier se, & the clatin of the Crown 
failed. A.-Ci. v. LUNCHKHON & Sporrs Crip, 
Iarp., (1920) A. ©. 400; 88 1. J. K. 8. 8503 
M1L. T. 153; 46 T. 1. HR. 204, U1, 


Consd. National Purdie Vatucl Agseca, ltd. 


-- - Employee of bookmaker.) A book- 
maker, who held a bookmaker's certificate 
& also an entry certificate in reapect of certain 
premises, had in his service at the premises 
an omployee, who received o weekly salary 

was the only person employed there. 
The employce had sole charge of the premises 
in the absence of the bookmaker, who 
attended race meetings in other towns during 
the flat racing season, & had on one occasion 
been absent from the premises for ten days 
consecutively. Although the employee had 
no authority to open new accounts in the 
absence of his employer, he could accept 
personal bets & beta over the telephone, 
& he had said that he had no responsibility, 
but answered the telephone & recorded 
messages. On a certain date the einployce 
when in sole sae itl the premises was seon 
to take two or t bete on the telephone 

& enter them upon a slip, he himself not 


come —_ ~ ” 


PART Il. SECT. 2, SUB-8ECT. 2.— 
D. (b) ft. 


39 ff. — — Neizure outside three miic 
limil.}—MaBON »v. CorFIN, {1928} 2 
D. L. R. 263; 49 Can. Crim. Cas. $76. 


PART V. SECT. 1, SUB-SECT. 1. 
i.——— Moeani .+-—* Value for 
be aeed gi ihe Custo: 


the basis t 
of duty ad valorem is 
no else.—-R, vr. RNET, [1928) 
2 D. R. 767: 49 Can. Crim. Case. 

80. Goods tronaferred within terrilorial 
watera.}-—-Where goods are transferred 


within the territorial waters of Canada, 
without the intention of fraudulentl 
réeland or bringing the same bac 
into Canada, no offence is committed 
under ma Act.—-Coox v. . 
{1928} Exch. C. RB. 49. -CAN. 

PART V. SEOT. 1, SUB-SECT. 2. 

e i. —-—.}—Morin v. R. (1927), 49 
Can. Crim. Can. 231; 48 Que. K. B. 
192.-~CAN. 

PART V. SECT. 1, SUB-SECT. 4. 

se. For fatlure to anawer questions — 
By master of vcesdl.j-Vidd: the 
delivery of report required by 
Customs Act, s. 96 (1), to the Custonis 
offeer by master was not the 
“answer of questions demanded of 
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him ” referred to in Customa Act,» 216. 
~ Panwkn v, It., {1928} Exeh. 2H. 
36, -CAN 


sf. Power of clectum ua to penalty 
Whether marer crereiseuble by Herenne 
Cam ners OF Attorncy-Cleneral. | 
--Hadd: by the High Ct., on @ cane 
stated, the power of election which tn 
conferred upon the Hevenue Comrts. 
wx the sueceseors of the Comra. 
Customs, as to whith of the two 
penalties presertbed by Customa Con- 
solidation Act, 1876, #. 186, shall be 
imposed for any offence uuvler that 
section, m a oxercined : 
& not by the A.-G. -A.-G. 0. Parmcr, 
[1929] I, R. b14.- IR. 


holding a bookmaker’s certificate. On proof 
of these facts :—Held: the employee carried 
‘* bookmaker ”’ 
Finance Act, 1926 (c. 22), s. 18 (1).—-LAKE 
v. CRONIN, HUNT v. CRONIN, (1929] 1 K. B. 


on business as a 


within 


ENGLISH AND Empire Digest SUPPLEMENT. 


31; 98 L. J. K. B. 47; 140 L. T. 118; 92 
J.P.191; 44 T. L. R. 819; 72 Sol. Jo. 546 ; 
28 Cox, C. 0. 554; 26 L. G. R. 568, D. C. 
Payment under mistake of fact.j— Sec 
MISTAKE, No. 36a, avite. 


Part Vil.—Excise Licences. 


104. Add. (ilation :—-97 I.. J. K. B. 36. 


PART VI. SECT. 4, BUB-SECT. 1. 


sh. On what bets exigible—Ready- 
money office-betting.)—-SMITH v. ADAM, 


PART VI. SECT. 4, SUB-SECT. 6. 


0. Affd. sub nom. DOMINION PRESS, 
Lp. v, CUSTOMS & Excise MINISTER, 
{1928} A. C. 340; O97 L. J. P. C, 91; 
139 L. '. 338, 

n i. —--— ~-— Imported goods — 
Change in form on coming out of bond, }-~— 
Held; where goods imported are s0 
changed before tate 3 them out of 
{ho bonded warchouse for consumption 
that they take on a form altogether 
different from that in which they were 
imported, the sales tax, under the 
Special War Revenuo Act, 1915, shouk! 
be calculated on the sale price of the 
goods aftor such change, not upon 
the duty-paid valuo thereof as imported 
in bulk.—R. v1. DOMINION D1s8TILLERY 
Sev over Co., (1928) Exch. GC, R. 170. 


fi. Hquitable mortyagce or 
pledgee reahaing aecurity.|- The sales 
tax was not intonded to be inipased 
npen the person realising, by means of 
sule, property pledged to him to secure 
a debt; a going concern was in con- 
templation.-- . oo. DOMINION BANK 
(LY20), 64 O;. L. It. 448.~ CAN, 


nif, — - ~—— Kaempting regulation 
of Minister of Customa & Harcia 
Necessity for strict compliance.| A.C. 
VOR CANADA @ GOLDBERG (Ont.), 
11929) 1 D. LL. Wt. 711.-——CAN. 


n iil, — - — <= Sale by manufacturer 
to sales agency Tae computed on price 
charged by sales agency to trade.j-- Rh. 
% CAPUANO & PASQUALE Co, (Que.), 
[£92911 D. L. It. 1004.—CAN., 

n iv. a 7 ° A.-G. 
FOR CANADA 0, COLEMAN PRODUUTS 
CaN L1929] 1 2. Le. 1k, 658. 


nv. - On beverages.) The 
word © beverages’? in Sehed. 11. of 
Speciul War Revenue Act, 1915, con- 
trols the whole classification of the 
waducts referred to in that portion of 
he sehed. which is introduced by said 
word. The product in question herein 
which was sold by deft. to“ bottlers ”’ 
&, after cortain ingredients were added 
to it by the latter, was sold by them 
tothe conswning public :—Zeld. not to 
be a " beverage ” in the condition in 
which it was whon sold by deft. 
et Wintesrne Co. (Of CANADA), LTp., 
[1920] 3 W. W. RR. 3805 38 Man. lL. Rh. 
347. OAN, 


o. affd. sub nom. BRaDsHAW vv. 
MINISTER or Costoms & Excisx, 
{1928) 2D. L. R. 352; (1928) 5. c. RR. 
vd. sod AN, 

oi, —-- Kremption of goods exported 

Qnus of provf.}—Held: tho Act 
heing a taxing statute, must bo con- 
strued strictly, & the onus waa apon 
the Crown to shew that defts. came 
Within the taxing provisions, but 
the excinption of goods ‘exported ” 
being in the nature of a proviso, it 
was incumbent upen defis. to plead 
it. & the onus was upen them to show 
that they came within it.--R. wv. 
GOODERBAM & Worts, Lrp., [1928] 
3 Dd. L. R 109 ; 02 oO. L. R. 218.—CAN. 


128. Add. Annotation :—Apld. Dennis v. Leonard 


(1929), 141 L. T. 94. 


mane mene oe 





o li. ———- ——- Meaning of export, j— 
The words “‘sale”’ & ‘“‘export”’ as used in 
the Act, mean a sale & export by the 
inanufact urer or producer, the exporta- 
tion being an act consummating a trans- 
action to which the tax does not apply. 
The language of the proviso relates only 
to exportation by the manufacturer, & 
cannot be extended to a case where 
the manufacturer loses control of the 
goods by selling & disposing of the 
saine to a purchaser in Canada. —RH. v. 
Frowpk&, Ltn., {1929] 2 D. L. R. 721; 
Kx. C. R. 119.—CAN. 


o ili, —— —— What amounts to 
erport—Question of fact.}—The exporta- 
tion of goods from Canada is a question 
of fact to be determined on the evi- 
dence. Where it is established that 
goods were sold to a person residing 
ju the United States, & invoiced tu him 
there via train to au outportin Canada, 
& there loaded on a vessel under the 
supervision of the Customs officer, 
who then xtamps the B. 13, & clears 
the vessel for some United States port, 
such goods are duly exported within 
the meaning of the statute & regula- 
tions nade thereunder.— R. 7. CARLING 
Export BREWING & MALTINU CoO., 
Lrp., 11929) Ex. Cc, lt. 130.—-CAN. 

o iv. - Kremption of mayazine— 
Hohat ts.) —Deft. printed a pamphiet 
for the Canadn Kodak Co. called 
* Kodakery,” for which it was paid 
from $1,100 to $1,200 a month. 
refused to pay sales taxa on the ground 
that the ere Sait in question was a 
** nagazine,”’ &, us such, excinpt there- 
fron. The pamphiet was nothing but 
ono of the numerous ncans of adver- 
tising, & the articles & advertisement 
therein referred only to the goods sold 
by the C. K. Co., & such articles with 
thetr iINustrations were ull intended to 
druw the attention of the public toe 
the snperjority of tbeir goods. This 
pen et was given away with each 

odak sold, & only brought in a sum 
of between $30 & 810 a month by 
way of subscription:  Jfeld: auch a 
pamphlet was a mere advertisement for 
the Kodak co.’s gouds which was 
meant to increase their sales & was not 
u “ inagazine.”’ RR. tt. MUtbN-HBinaH iM 
PRINTING Co., Lrp., (1929) Ex. C. i. 
133.- CAN. 

Ov.- - — Gorernment charge on assets 
of person indebted Jur aa teres--- 
Meaning of assefa.j—In 12 & 13 Geo. V., 
ce. 47, 8. 17, which sect. guve the Crown 
a ret charge on tho aascts of a person 
indebted for sales taxes, the word 
** agsots ’’ was not intended to include 
any other assets than such as wero 
the property of the debtor at the time 
his assets were sought to bo 
administered or diatributed.—R.  v. 
HYDE, 1928) 2 Ww. Ww. RR. 253.—CAN. 

o. vi. - —.} GOODMAN 
& AG. FoR Canapa rm. Bank oF 
ponerse (ined), 66 O“f LL. RR. 318, - 


wee 


o vii. - Effect of section 
Prority of Crown on ieaolvency - Nol 


dienes) Roe. Domisiuon BANK (1929), 
C4 @. L. R, £4, CAN. 
o vilii---—--~ Liability of purchaser 


goods not subjcct to taz.}—R. v. 
tien PIne Toueen Co. & Guxcsian 
Bank oF ComMMERCE, (1928) 4 D. L. R. 
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976; [1928] 3 W. W. R. 419.—CAN. 


o ix. —— Liability of purchaser 
without notice.|--A bank advanced 
money tv a manufacturer, took an 
assigninent of wa chattel mtge. on his 
assets & seized & sold thereunder 
without knowing that he was indebted 
to the Crown for sales taxes & without 
inquiring into the question. The 
Crown issued an information clainung 
damages for conversion, the seizure 
being alleged to constitute the con- 
version, & a declaration that the bank 
was indehted to the Crown for the 
taxes collected by the manufacturer 
& ere tu the credit of bis account 
with the bank. The mortgaged goods 
were still intact on the manufacturer’s 
yremises :—Held; no Hability had 
een established against the bank. — 
R. vo. BANQUE CANADIENNE NATIONALE 
(Man.)}, [1929] 2 W. W. BR. 668.—CAN. 


o x. —— Effect of repeal- On lien of 
Crown for taxres.j—Re Grianun, {1928] 
2 D. L. R. 396.—CAN. 


oxi, - ——— On lwiility ucurred 
Infore repeal.) --ln view of Interpreta- 
tion Act, s. 10, a Habtlity for sales 
taxes under special War Revenue Act, 
1915, & amendments thereto, which 
was incurred prior to enactment of 
1925 Act, c, 26, a. 9, remains in force. 
—H.t. BANQUE CANADIENNE NATION- 





o xii. — ~— Goods manufactured By 
contractor or company.) ~~ KR. 0. 
DoMINION PREas Co,, [1928] Exch. 
C. It. 122.—CAN. 


o xiii, For person's owen 
use.J— When goods are inanufactured 
& produced in Canada, not for sale, 
but for the use of the manufacturer or 
producer, such transactions are for 
the purpones of the Act to be regarded 
as vales.- ki.’ BANK Or NOVA SCOTIA, 
}1929) Iex. C. 2t. 145.— CAN. 

xiv. - * Jauda.”’| Deft. 
carricd on both the business of a saw 
null & the business of coal mining, & 
manufactured at its mills ° leads "’ for 
use in its mnining operations. In some 
isolated cagen it would purchase such 
* leads’? in the market for the same 
purpose. These “ leads *’ are logs put 
through the mill, sawn in balf Jongi- 
tudinally & again into the required 
lengths for the use aforesaid :— Held : 
such “leads ’ were manufactured at 
deft.’s mill & used by them not in the 
course of manufacturing the same, but 
wore used in a different & distinct 
undertaking or operation quite apart 
from manufacturing of the sume at 
their mill, & they were manufactured 
articles bought & sold on the market, 
& clearly within the Act.—h. rt. 
MIRAMICHI LUMBER Co., LTp., [1929] 
Ex. CG. R. 172.-—-CAN. 


PART VII. SECT. 3, SUB-SECT. 5. 

sl. Finance Act,  1936—Wahether 
applicable tu street bookmaker.)}—Held : 

e provision of the Finance Act, 
3926, which imposes a penalty on any 


—— - 


one carrying on business ax a book- 
escort vada ye a fore the 
certificate required by » applies 
not only to a carrying on 


bookmaker 
his business legally, but also to a atreet 


leptin teers —~ 2 oe 


bookmaker carrying on his business in 


611. -IR. \ 


PART VII. SECT. 4, SUB-SECT. 1. : 
so. Ineulid cemdition- What 14.5 ~ 
Where a municipal corpn. is ompowercd 
to collect a Hicence fee * from any retail 
trader, not excceding a 
for every six months,” the lfc 
ve antes “ho as tO teruinate on the 
oo 


that appet. shall confine his tradiug 


to week days only of the 
licence, & may not withbo 


condition.— V asiLaTos 


é 


140a. Petrol-electric vehicle—Whether “‘ electri- | 


cally - propelied.”’} —- A vehicle commonly 
known as a “‘petrol-electric”” motor derived 
its primary motive power from an ordinary | 
internal combustion engine; that engine 
was connected with an electric dynamo, & | 
the electricity generated in the dynamo was 
transmitted to an electric motor, which | 
drove the rear wheels of the car through a | 
cardan shaft & differential gear : -Held : the 
vehicle was an ‘electrically propelled ” | 
vehicle within Finance Act, 1926 (c. 22), 
Sched. I., para. 5.—TILLInG-STEVENS Motors | 
vr. KENT County Councu., [1929] A. ©. 354; | 
98 L. J. Ch. 198; 140 L. T. 624; 93.4. P. | 
146; 45 T. L. R. 249; 27 L. G. RR. 261, | 


e de 


143, Add. Annotation :— Distd. Gough v. Rees | 


(1929), 46 I. L. R. 108. 


Vol. XXXYX.-—Revenue. Cases 140a—482. 


Svs-secr. 6.--GUN LICENCES. 


For ‘ Pistols Act, 1003 (c. 18), gs. 3, 8” 
read * Firearms Act, 1920 (c. 48).”’ 


8302a. Finance Act, 1920 (c. 48), s. 12 (1) —What Is 


302b. 


** frearm °° Air shee An air pistol is 
not. per ae a tirearm within the definition of 
‘“ rearm "’ in above sect, but it is an “ air 
Kun or air ritle '’ within the proviso, which 
empowers a Secretary of State to make rules 
declarmg certain types of air guns & air 
rifles to be specially dangerous, &, if it is so 
declared, it is to be deemed to be a firearm. - 
Saint v. HockLey (1926), 41 T. 1. BR. 556 ; 
69 Sol. Jo. 575, 


What is ‘‘ air gun or air rifle ’’ --Alr 


pistol.!' Sainrrv. Hockney, No, 02a, ante. 


Part VIIl.— Drawbacks and Excise Allowances. 


360. Add. Annotation : 


Refd. Fenton Textile Assoen. rv. Lande, (P28) 12 WB 0. 


Part IX.- -Stamp Duties. 


435. Add. Annolatwn : —Mentd. Chaney rv. Maclow, | 


[1029] 1 Ch. 461. 


440a. Voluntary disposition inter vivos—Property , 


disposed of including stock exempt from stamp 
duty.|—_A deed of settlement, which operated 
as a voluntary disposition infer vitos, was 
made of certain stocks, shares, marketable 
securities & policies of life insurance, including 
certain Govt. stocks. The settlement. 
operated as a transfer of the policies of life 
insurance, but the stocks, shares & market- 
able securities were subsequently transferred 
to the trustees of the settlement by eeparate 
transfers. Ad valorem “voluntary = dis- 
position’ duty under Finance (1000-10) Act, 
1910 (c. 8), 8. 74, was subsequently paid or 
assessed, without dispute, in respect of the 
stocks, shares & marketable securties & 
policies of life insurance, with the exception 
of the Govt. stocks, wlich were exempt 
from duty un transfer by the General Exemp- 
tions trom all Stamp Juties in the First 
Schedule to Stamp Act, 1491 (c. 39). The 
comrs. held that the settlement was also 


482 


Conpn, (1910), 15 BOC. Tk. 143. 


chargeable with ad valorem “settlement " 
duty on the value of the Govt. stocks included 
in at. The settlor, however, contended 
that no duly was payable in respeet of Chose 
stochs, as they were included ino the set e- 
ment with other stocks in respect of whieh 
ad valorem transfer duty A not settlement 
duty was payable under Fmanece (10 10) 
Act, 1910 (ce. S$). TH (4): Aledd s the Gove, 
stocks were distinet matters, within Stamp 
Act, PS@L (ce. SY), RF (a), from the other 
property dealt with by the settlement, &, 
therefore, the settlement could be sepacatels 
charged, as af at were a separate instrument, 
with settlement duty in respect of the Govt, 
stock. ANSELE ve. INLAND REVENUK COMKS,, 
1920) 1K. B. 608; OS TL. KR. BR. S8ty 245 
1. T. 487. 

Add the following paragraph : 

Semble: such acharterpart y must be stamped 
with an impressed & not an adbesive stamp. 

After this case add: - 

.| See, now, Stamp Act, I8V1 
M. 


~ 


(c, $Y), su. 49 5 


CAN. PART 1X. SECT. 1. 


contravention of Stre:t Betting Act, ae F uk. Jicfereree to comurl on abstract 
1906.—M‘CoL. v. LY NDMAN, COOKBON Fics Mike aunteipalig” Oy question lneomplent.| A referenou 
Yr, MackrE, HERLWHY v. KELLY. {1GZH) outeder.|-- NoORrH Vane GUVER v, by thr Cdilef if ontrolling Kevenus 
S. C. (J.) 17.—--SCOT. sTewarr FF. . & Co., [1028] 1 | Authority for opliuton of et. on an 
Registration -Continuation of | W.W.T 486; 19 Can. Orlin. Cas, 216, | abstract qnestion t4 forompetent & tx 
certificate of malalnlity —Condilions of.) , 39 18. C. It. 401. - CAN, beatae yy My : ae val ad Pg <“ ee 
~d ‘ * ? Tt, We o wi. ‘ 
PONE Se pent Ne AVERY Le Tt TNat anew Poutcins (1020), 2b. E. 


dollars, 
enrEe (0 | baaned - Lane 

day of July or the loth day of | 
an.,”° the corpn. may not stipulate , delivery of guods 
peed af the | 

ld the licence 

to subscribe to such a | 

VicTosia | 


1920 (c. 72), #. 7 
to be included ta 
“8 
t 


ta 
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PART VII, SECT. 4, SUB-SECT. 3. -C. 


sr. Person using rehiclc J— Coc KBCKN 
t. Goxvon, {1928} 8. C. OJ.) 87. 


PART VII. SECT. 4, SUB-SECT. 3.--D. 


se. * Weight unladen" 
equa 


CUsTONerS, 
loono equipment within Howls Act, 
6), & dors not fall 
weight unladen 
of the velricle.-—Danuino v. BuULTOXN, 
{1928} s. Cc. {J.} 1l— 


i.) - Movable 
shelving, fitted to stide on brackets in 
a baker's van, & used to facilitate the 


7 Cale, 660, IND. 


PART IX. SECT. 6, SUB-SECT, 3. 

si. Aasignment.] There Ie no neces: 
sity for an ansigninent to be velar ope 
uniess it In in the special form of an 
order, & possibly also unless ft is 
directed to the persons baving control 
of the money dn question Jao such 
Cirewsistances an ta lend to the cop- 
Clision that thes held to the order of 
the person nasaiening It LIS KKPOOL 
& LoXpon & Gronk Liat KANCE Co., 
Lep. or. Hanritey & Fou, 11927) 
VL. Kh. 62a; 44 T. 70; (1927) 
Argus L. it. 417.- AUS. 


SCOT. 


Ae eee Ae ee ain eS 


flow agcer- 


t 
1 
i 





Cases 550—Slla. EnauisH anp Empree Diaest SuPPLEMENT. 


Wallace, 
Thomassen, [1929] 
Beck v. Hackett, [1929] 1 K. B. 321, 


627. Add. .Annotation :—-Generally, Mentd. Curtis 


Brown, Ltd. v. Jarvis, Jarvis v. Brown, 


Ltd. (1929), 14 Tax Cas. 744. 


667. nee Citations :—{1928] 1 K. B. 708; 97 


K. B. 116 ; 


Add. Aanolation: — Overd. 
1. KR. Comrs., [1930] A. C. 389. 


188 L.. T. 171. 
Stanyforth v. 


669a. ——- Whether overriding powers of revoca- 


780. 


tion & reappointment to be considered.|— 
By a deed poll dated in 1911 a partial 
resettlement was effected of the Portman 
family estates. The deed poll was cxecuted 
under a joint power of revocation & new 
appointment contained in previous dis- 
positions of the estates & the appointment 
thereby made was expressly subject to a 
further exercise of such power; & the deed 


670. 


6738. 
787, 


poll itself also contained a fresh power of 
revocation & new appointment. In arriving 
at the value of the property transferred by 
the deed poll for the purpose of assessing the 
ad valorem stamp duty payable thereon under 
Finance (1909-10) Act, 1910 (c. 8), s. 74, the 
I. R. Comrs. disregarded the powers of 
revocation & new appointment :—Held : 
these overri powers ought to have been 
regarded as affecting the value.—STany- 
ForTH v. INLAND REVENUE Comrs., [1930] 
A. ©. 889; 99 L. J. K. B. 327; 142 L. qT; 
641; 46 T. L. R. 288, H. L. 

Add. Annotations :—-Apld. Westmorland »v. 
I. R. a ay [1928]1K.B. 708. Refd. vin 
forth v. ary Revenue Comrs. (1929), 

L. J. K. B. 764. 

Add. Annotation ‘~—Mentd. Ladies’ Hosiery 
& Underwear v. Parker (1929), 46 T. L. R. 48. 


Add.~ Annotation :—Mentd. Midland Motor 
Showrooms v. Newman, [1929] 2 K. B. 256. 


nee ae ete Se ete 


Part X—Corporation Duty. 


Add. Annotations :—Distd. General Medical 
Council v. I. KR. Comrs., English Branch 
Qouncil of General Medical Council v. I. R. 





Comrs. (1928), 97 L. J. K. B. 578. Consd. 
Midland Counties Institution of Engineers 
v. I. R. Comrs. (1928), 14 Tax Cas. 285. 


Part Xill—Recovery of Revenue Duties and Penalties. 


799. Add. Annotation :—Apld. Chowood, Ltd. v. 


Lyall, [1929] 2 Ch. 406. 


tee cee at te sem 


PART IX. SECT. 6, SUB-SECT. 18.— 
A. (a). 


681 i. Partnership property—Tranefer 
of yea by _ partner’a = crecutors.|— 
DvuOKR ~ COLLECTOR OF IMPOSTS, 
eazy vy. Oe £1 ; 49 A. L. T. 82; 
11927] aay 379.—AUS., 

so. Land— Coda share.) —A 
tranafer of an undividea share of land 
is, for the purposes of Stamps Act, 
1915, a transfect of land. A transfer 
of land may be dutiable as a transfer 
of Jand on a sale thereof, though the 
sale includes both land & personal 
tsar, Tues v. COLLECTOR OF 

eae 1927] V. L. RR. 4573 40 

T. 82; [1927] Argus L. R. 379.— 


PART IX. SECT. 6, SUB-SECT. 35. 

hi. -— —-———.—Nkw Sovuru Wass 
SraMp Duties Comrs, v0. TROMBON 
CNB 40 © L. R. 904; [1928] 
Argus L. R. 30.—AUS, 


PART XIII, SECT. 1, SUB-SECT. 1. 
st. Trial tof tssue—TZ'o determine fact 
cssential ere 


defence. i 
or CANADA, Lrp. apse). e 58 N. 8. RB. 
420.—C, 

presumption Srom 
Aether ene oy proof 
importation ,) — »., LUGE, 
ie ene oe ce 


PART ame SECT. 1, gig -cncbls 2.—A. 


806 i oT . Cumna Tona 
cau. itise) 7 i Wi k. $3; 49 fsa 


.ca R41 


806 -R. vw. BOUTILIER, 
uae N “D. oe . 55; 49 Can. Crim. 
Cas. 312.—CAN, 


abe ye iain ——.)-—-R. v. Manus, [1928) 


vermin fe spn 


of 
RB ASSOON. 


| 81ia. 


oo 


2D. L. R. 755; 50 Can. Crim. Oas. 32. 
~—-CAN. 


806 vii. —— Railway Passenger Duty 
Act, 1842.)}—Heild: under Burgh 
Police Act, sect. 454, the bores 
magistrate had no jurisdiction 


entertain the complaint, in apace 
that, while the duties imposed by the 
Aot of 1842 had been repealed, & other 
duties substituted therefo:, a con- 
travention of sect. 13 was still an offence 
against an Inland Hevenuo or Customs 

Act, within the meaning on Burgh 
Pol{oe Act, 9 454 v. 
SWEENEY, [1928] 8S. 1h (J.) ve SCOT. 


Sita i. Order of Inland Revenue Com- 
eee nn Proseou- 


ander 
pe 1842 ier N's 8. 13.)—~Hor. 
DUCKETT, {1929] S. CO. (J.) 63. SCOT. 
] Notice of seizure.)—The 
giving of fae notice of eerrtS Ww 


— we 


oh is 
required by Kxoise Act, 1927 re 77, is 
not a condition Precedent to the 


prosecution of a charge laid under 
nee 176 (e) of as Act.—-R. v, KoLyK, 
[aa 0) 2 L. R, 636; 1 W. W. 
766, 31 Can. Con Cus. 372; 38 
Man. I. R. 186, —CAN. 

aw. Improper adjournment - Hffect of.} 
--A justice of the peace having inter- 
voned in a prosecution under the Exaise 
Act by assuming to adjourn tho trial 
on the non-appearance of the 
magistrate _ere whom tho information 
age _ ne who had issu 


ca a v. 
Y, W. R690; 49 
186 ; 23 Alta. L. R. 341.—CAN, 

I in writing —By whom 
laid. peter over “revenue 
a cen lay an int mention tee 
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Order of Inland Revenue Commissioners— 
When hecessary—Prosecution under Railway 


offence under Excise Act, such an 
information must state that tho person 
laying Ais information is an and 
officer ©. WITSIEWIOCZ, 
(1028). 3 2 WW R. 19; 49 Can. Crim. 
ste —— Whether 
an att teeta a ju 
by Oustoms & Inland Revenue Act, 
1879, is no longer a necossary pre 
liminary to the issue of a sunmons 
charging an offence under the ae 
Acts.— A.-G. vw. HEALy, [1928] I 
460.—IR. 
sz. Juformution -—— Deseription of in- 
Sormant— Sufficiency.}— An information 
for an offence the Exeise Act 
h describes the informant as a 
Customs & Excise officer ‘‘ on behalf 
of His miaroaty the King ”’ enone 
sufficiently that ho belonged to the 
class of persons by whom such an 
information may be laid & gives the 
strate the right to procecd shee 
under. res v. 
{3929} 4 D. L. Ww, 
209; 52 Can. Crim. Cas. 82, 


PART XI. SECT. 1, SUB-SECT. 2. a 


alltesa to faye teem aoc 
ave 
found & seized in the on of an eny 


the onus, under Customs palm 


Leg rid 
264, | - on oe 
how bss had ome, “inte. vhs 


mica not gn gt ig 
rted in ved petoernctigrs pas bn Gc Prove 
that the duty 


Wersa v. R., T1988) ex Exch. 6.8 R 106— 
CAN. 


t t. ——-.}+—-R. «. Movurm (1928), 49 
Gan. Crim. Casa. 375.—CAN. 


Nee ae SKOT. ig atop ree 


defo of sagmend of cote meats 


sco, Shin within three mile Umit 
Entry due to “ unavotdable cauac."'| 


Passenger Duty Act, 1842 (c. 79), s. 18.)— 
An information was er Ho Ly a ce 
officer against the conductor of a motor omni- 


ae alleging that nile allowed the omnibus 
carry one 6 a greater number of 
passengers than it had been constructed to 


carry, contrary to Railway Passenger D 
Act, 1842 (c. 79), s. 138 :—Held: the sedi 
roceeding 


tion was not a p ing for the recovery 





Vol. XXXIX.—Revenue, CasesS11a—858. 


of a fine or penalty under an Act relating 
to inland revenue within Inland Revenue 
Regulation Act, 1890 (c. 21), a8. 21 (1), & 
it could, therefore, lawfully be commenced 
without an order of the Inland Revenue 
Comrs.—Krrxey v. Minry, [1929] 2 K. B. 
165; 98 L. J. K. B. 788; 141 L. T. 618; 
93 J. P. 176 ; 45 T. I. R. 427 H 27 L. a. R. 
438; 28 Cox, (. C. 610, D.C, 


ae 


Part XIV.—Expenditure of the Revenue. 


$37. Add. Annotations i—Folld. Nixon v. A.-G. 


(1929 , 46 T. L. R. 81. Refd. Re Transferred 
rae yeh ants (Ireland) Compensation, [{1920] 


889. Add. Annotations :-—Folld. Nixon v. A.-G. 


(1929), 46 T. L. R. 31. Refd. Re Transferred 
aoe oo (Ireland ).Compensation, [1929} 


Saab, to pension——Not enforceable at law.]— 


. Civil servant’s expectation of superannua- 
tion allowance is not a legal right, & cannot 
be enforced by legal proceedings.—NIxoNn 
v. A.-G. (1930), 47 T: L. R. 05, H. L. 


848a. Savings Certificates —- Nomination to -~ 


Validity.|—-War Savings Certificates Regula- 


Ne ee ee eee ere tea “_ — 


DD. L. R. 804; 61 Can. Crim. Cas. 15, 
CAN. 


(c. 16), &. 5, which amended | three mile limit. 


fon | f/eld: in 


c 
% | not be regarded 


I 
. Cas, 268; 6ON 3.1. 311. 


PART XIII. SECT. 2. 
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RS. O., 1927 (ce. $2), 8. 185. us being 
in or eenidage Haat ela : ar 
prov On. a EfEncea aHEeger 1a 
PART XIII. SECT. 1, SUB-SECT. 2. { the entry intu Canadian waters was 

ms —E. ; due to the fact that the sole man in 
sb. Kridence- ltetrospective operation | eommand, durl 


the {iiness of the 
of amending Act.}—Statutos of Canada, | master belleved Cie auitioat tin 


inuselt Schou the 
’ ne anchorage war 
R. 8. C., 1937 (c. 42), 6. 262, & changed | made in the dark, & thie man had 
the law of evidence in prosecutions 
under c. 42, is retroactive in cffect & 
applicable to the hearing of an ap 
to the county ct. frum a conv 
made prior to ita passing.~- KR. ir. 
BINGLEY, |1029] 1 D. 1. RR. 777. 30 | ordinary conditions, & could not. be 
Crim. called upon to take such precautionn 
as would in other circumetances be 
required by this ct. 
due to “nnavoidable cuusern.”’ i. ot. 
“Many CL Fiscunn (1. C Adim.), 
Deft. ship was seized by the Custom | (1920) 4D. L. 679. ba Cat. 207, 
Authorities under sect. 183 (¢. 42) of CAN 


been battling with the eloumenta for | 
cal bel asa Erepmtied lr abl respect of hls serylee from Mar. 6, 
§ Puc cireumstancer, he could | 


& the entry was 


62 Can. Crim. Cas, 2T5. 


tions, 1919, although they do not expressly 
mention Savings Banks Act, 1887 (c. 40), 
are not ulfra rires, because they modify, & 
incorporate «& apply as madifled, the rules as 
to nominations contained in that Act. Thus, 
they make it possible for any holder of War 
Savings Cortiflcates to nominate recipients 
of the certificates hald, & any such nomina- 
tion may include certificates held in excoss of 
the authorised maximum, notwithstanding 
that certificates so held are liable to bo 
forfeited. -Re Kisarer, VALE vr. ROCKMAN, 
{1028] Ch. 740; O7 L. J. Ch. 480; 1990 1. T. 
550; 72 Sol. Jo. 545. 


853. Add. Annotation: Apld. Green t. Weatherill, 


[1929] 2 Ch. 213. 


PART XIV. SECT. 1. 

: J t: entered the 
service of the Govt. Ealiwaye th $487, 
On Nove FL, Tbt he war dtsnabased 
for aniseonduct On Mar 6 1014, he 
was again engaged & contluned th the 
services until deeb. 2, F028, when he 
retired. The Superannuation Hoard 
decided that he was entitled to a 
retiring allowance calealated only in 





1013, to the cate of bis retdrement . 
Meld. he wae entitled to the payiment 
of superannuation atlawance culculated 
upon the whole period of hin servies, 
vis. 30 your - for pe GNNONS (1928), 
gore. iN OS W Ike. 6 NS OS. OW, 
WoeN St) AUS. 


ad. tight of Crain to fir aminent,|-- 
ao e. 3G, (4024) foxeh, CL. 2 20. 


Inarigoer = it 


Cases 38a—265. 


ENGLISH AND Empire Digest SUPPLEMENT. 


ROYAL FORCES. 
Part I.—-The Royal Navy. 


33a. Right to indemnity—For expenses in case of 
damage to ship or stores.|—A Govt. steamer 
assisted a merchantman, on a stipulation to 
remmburse all expenses arising from damage 
{to the steamer or the stores :—Held: such 
stipulation was no bar to salvage compensa- 
tion.—THE Lustrre (1834), 3 Hag. Adm. 154 ; 
166 E. R. 863. 


Annotations :—Consd. The Ewell Grove (1835), 3 Hag. Adm. 
209. Refd. The Lord Dufferin (1849), 7 Notes of Cases 
Supp. xxxiil. 


56a. —-—- Ship ‘‘ specially equipped with salvage 
plant.’’|—-A_ cable ship belonging to the 
Adnity. & in the employ of the Post Office 
rendered salvage servicer to a vessel, which 
had lost her propeller & required towage 


Part V.— The 


111. .fdd. Annotation :-—Refd. Nixon v. A.-G.,, 
[1980] F Ch. 566, 


139. Add. Annotations :—Folld. Nixon v. A.-G., 


assistance. The rae jebip i fa fitted wie 
grapp ropes other salvage gear, 
was Pulls constructed for laying & repair- 
ing submarine telegraph cables :—Held: 
even assuming the equipment constituted 
‘* salvage plant,’’ the vessel was not ‘‘ specially 
equipped with salvage plant,’’ which meant 
plant of a kind that a vessel would not be 
equipped with except for the purpose of 
rendering salvage services, & the Admlty. 
were not entitled to claim salvage remunera- 
tion in respect of the services of the vessel 
under Merchant Shipping (Salvage) Act, 1916 
(c. 41).—THE MorGANA, |{1920] P. 442; 89 
L. J.P. 232; 124 1. T. 254; 36 T. L. R. 
747; 15 Asp. M. L. 0.-160. 


Regular Army. 


[1930] 1 Ch. 566. Mentd. He Transferred 


Civil Servants (Ireland) Compensation, [1929] 


A. C. 243. 


Part Vill_—The Air Force. 


Acquisition of land.| —See COMPULSORY PURCHASE, No. 268a, anie. 


Part IX.--Matters Common to Navy, Army and Air Force. 


265. Add. Annotation :—- Consd. Mackenzie-Kennedy v. Air Council (1927), 138 L. T. 8. 


AN EE neat I ES TT TS ATA! fein 


PART V. SECT. 1. 


aga. Affect of enlistment.) kanlistinent 
by w subject under the Militia Act, i» 
in the nature of a formal transmutation 
of a citizen into au soldier for the time ai 
being, & as required by the Defonce of 
the Realm, & doos not constitute a 
coutract between the subject & the 
Crown creating iutusal ghts & 








Ka. C. 1. 20.—CAN, 


Military 
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obligations. - Cook ot. 1., [1929] 


PART V. SECT. 38, SUB-SECT. 2. 

. F oftieern A 
soldiers, while in the scrvice of the 
Crown hold their positions at é during 
the pleasure of the Crown, & no action vw. R., g 2 
at law lies for their pay.—Cookk v. R., | Exch. 








{1929) Ka. C. RR. 20. CAN. 


ab. Pension act of grace only.)— 
Pensions are an act of grace & bounty 
of the Crown which must be left to the 
discretion of the Govt.; & there can 
be no review of the discretion of tho 
Pensions Board by the ct.— THowas 
928) 2 D. L. R. 535; [1928] 
. R. 286.—CAN. 


9 
iia. 


200. 
341. 
380. 


401. 


403a. —-— Perishing of only part of goods.}-——Sale 


424. 


430a. ‘‘ Current prices.’”’| 


—eee 


i 
ei. ---- Contract between fishermen ab. Sharea in company. | 
a arial Se pe t. ANGLO BRITISH | an defined in the [1 
Vien Be wee at ie { ees Se die kind of minovabh: 
Th a pane are aNe reports, including sharca in ao 
B.C. RR. 481. —CAN,. | bay shure ) 


sa. Real nature of transactiwn re- 
garded— Provision for payment by cone- B. (a) 
ac. Marginal note—-Hivi 
vary or confirm option.) 


miaston.jJ- B 
co. & dett., 





Vol. XXXIX.—Cases 9—490a. 


SALE OF GOODS. 
Part |.-- The Contract of Sale Generally. 


Add. Annotation :—Refd. Dominion Press r. 
Customs & Excise Minister, [1928] A. (. 340. 


-}—-BOwMAKER, LTD. », WILLIAMS (1930), 
74 Sol. Jo. S30. 





Add, Annotation: Refa. Dominion Preas 
Customs & Excise Minister, [128] A. 0. 340, 


Part It.—Formation of Contract. 





Add. Citations :—138 L. 'T. 154; 72 Sol. Jo. 
14; 33 Com. Cas. 101. 

Add. Annotation :-—Refd. Royal Exchange 
Assce. v. Hope, [1928] Ch. 179. 

Add. Annotations :—Consd. Gaze W. Hl. & 
Sons v. Port Talbot Corpn. (192%), 93 J. P. 
89. Refd. Re Windsor Steam Coal Co. 
(1901) (1928), 140 L. T. 80; Bentall, Horsley 
« Baldry t. Vicary (1930), 47 T. LL. 1. On. 
Add. Annotations :— Refd. Lever Bros., I.td. 
v. Bell (19380), 47 T. 1. R. 473 Robert A. 
Munro & Co. v. Meyer, [1930] 2 K. B. 3te. 


of Ctoods Act, 1893 (c. 71), 8s. 6, applies where 
there is a contract for the sale of specific 
goods & a part, but not the whole, of the 
soods has, without the knowledge of the 
parties to the contract, already ceased to 
exist.— Barkow, LANE & BaLLARp, Lrp. vr. 
Poittie Primus & Co., Lro., [1920] 1 
K. B. 674; 98 LL. J. K. B. 198; 140 L. 1. 
670; 45 T. L. R. 13533; 72 Sol. Jo. 874; 
34 Com. Cas. 119. 

Add. Annotation :-—Refd. Shell-Mex 7+. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 30. 
By an agreement dated 
July 12, 192%, pltfs. & defts. agreed that. 


a tome ~ — ee “= 


PART I. SECT. 1. 


A) All. 695. IND. 


PART I. SECT. 2. 


agreement between pitf. 
eft. was granted the sole 


re me 





PART I. SECT. 6. 


IOMINGO ». De Souza (1028), ¥. i. 1. 


PART Il. SECT. 4, SUB-SECT. 7. - 


lun Contract Act, 


whi se 


pltfs. were to deal with defta.” entire out put 
of Jarrow pig iron available for delivery in 
Scotland, pitfs. undertaking to push the sale 
of the same in Scotland in preference to 
any other brand. They were to base their 
prices on the current prices for Middlesbrough 
pig iron, free on truck makers’ works or 
f.o.b. makers’ wharf, exeluding Teea dues, 
& to pay cash on Mondays for the previous 
weeks’ shipments. Disputes having arisen 
hetween the partics about the prices which 
pitfs. ought to charge for the pig iron which 
they sold, defts. motifled pltf—. that) they 
terminated the agreement as from Apr. 22, 
1928. Piifs. brought an action for breach 
of contract, because, as they alleged, deft. 
refused to supply them at‘ the current prices 
for the Middleshrough pig irone’  Deftr. 
contended that the phrase © current: prices’ 
were the list) prices which were published 
every week in a trade newspaper by a group 
or combine of iron founders in Middleshrough, 
but pltfa. contended that “current. prices ”’ 
meant the price at which pig iron was actually 
being sold in Seotland by the sole agent of 
the combine: ffleld: (he expression “ cur- 
rent prices" in the agreement meant the list 
prices which were published every week by 


Held: giving the ordinary business 
meaning tothe words quoted, & bay lag 
regard fo the fact that the partion wero 
business mon, & to the ofreuiastances 
in whieh the document was written, 
the deoctunent fodleatad with suheterst! 
Cloarness where the place of delivery 
of the gooudea wan te be, & connatltuted 
bp suMiolent note or memorandum of dhe 
agroement within Goods Act, th, 
4. 9 (1) Wiekin a. Triton Bits, 
Iry., Ltn., [192s) V. 1. Wk. 387 5 (1928) 
Argus L. Tt. 242. AUS. 


* Goods,” 


welling-tights for New Zealand for | oontract form containing the marginul 
‘ : { oten sa : - (a). 

oo entitled hy way of Ce er | 3: B. Rogens, Lp. ». HARRY LKANIE, se. Oral contract by ayent Revo 
cont. on the involoed. value of the tise ( ipa ’ nd i ore . i an: 427; oe se yc Pet haa A) ee) 

uf t . e ° e o ate eo: ° Q Blt ‘tn. °,. MITI c 1 Atti ry 
fherefroma,-T'ayinenis for. the man PART Ii. SECT. 4, SUB-SECT. 7 WES uffon [L020] FD. De Me ke, 6 
fact ures were to be made t ° - 4, » t.-* 1s fos Pan Pee Lees ee 
receipt of ahipp aocnmenta by deft so o 7 i. - ihe TSE RRS GIN: 
See ee ee UE Ga. teainitrdeti : © ee ee Miho buna, | PART II. SECT. 4, SUB-SECT. 9. 
eecanut "oy be. peoseeds. OF aalen “of promisea: Gf the parohaaar. Paget r 339 Xx. ree “ err ene 

included a term (bat the vendor sbouid BUM rrOH | 5 On He on. * 


pitf. co.’s products by deft. :--Held: 
notwithetanding that the agreement 

rovided for the remuneration of deft. 

y way of o ‘‘ cominission,’”’ the pro- 
visions therein relative to payment for 
the goods . 
relationship between t pore being 


that 


account should be 

—-GANNOW ENGINEERING Co., LTD. r. 

RICHARDSON, (1930} N. Z. L. 1. 361. 
Z. 


deliver 
prernuises. 
written order was 
by deft olnted to the 5 representative, 
r & the 


of sendor & 
on that basis. 


| 
| 


the purchaser, & ha | 

which coutained the ! 

names of the partics, particulars of the | 

goods, & the price, & also the words | HREVILIAIN 
] 


oe cae eee M hsbltpar i 
mediately affterwanis « . 
vi ou behalf of W. W. it. 812. -CA 


nde 


nded to the vendor's 


* Please supply us with the following 
goods,”” but which did not 
any further reference tu thi 
which the goods were te be delivercd : 


1261 


| 


3461. ~— Ly erecution of contract, | 
COOLIN &. COOLIN neni (1920 03 


PART Ii. SECT. 7, SUB-SECT. 1. 
af. Meaning of “ cow landed price.""| 
WHOLEAI(LE, Urn, or. 
Gi 4ULTH, LTD., {) 9259) > i), f,, it. Tug ° 
a. 28: affy.. 92H) 2b WR. 
EW.LW. 21 885, 24 Alta. LO. 
CAN. 


wt, 
217. 
12y, 


contain 
lace at 


Cases 480a-—-620. 


the combine in Middlesbrough, & did not 
mean the price at which pig iron was actually 
being sold in Scotland by the sole agent of 
the combine.—Jacks & Co. v. P i 
SHIPBUILDING & Iron Co. (1928), 98 L. J. 
K. B. 366; 140 L. T. 478 ; 34 Com. Cas. 107, 
C. A. 

4388a. Minimum price—Construction of standard 
contract.|—The ct. held, on the construction 
of a standard contract for the sale of sugar- 
beet by the growers thereof to manufacturers 
of beet-sugar at a price depending on variable 
tactors, there being a provision for a sliding 
scale minimum price & for a tonnage bonus, 


Enetish AND Empire Dicest SUPPLEMENT. 


that the manufacturers were entitled to 

include the tonnage bonus in the minimum 
rice, & the bonus applied only if it would 
ring the contract price above the minimum, 

—Brown & Sons v. LINCOLNSHIRE Buetr 

sakes Co,, Lap. (1920), 45 T. L. R. 199, 
° C. 


484. Add. Annotation :—Refd. Ellesmere (Earl) v. 
Wallace, [1929] 2 Ch. 1. 

462. Add. Annotation :—Retd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 89. 


472. Add. Annotation :-—Consd. Charles v. Cardiff 
Collieries (1928), 44 T. L. R. 448. 


et a ae ee ne 


Part Il1.--Conditions and Warranties. 


512. Add. Annotation :—Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636. 


527a. ——— .|—A. quantity of Finnish timber 
was sold to buyers in London by a contract 
providing that the goods were to be properly 
seasoned for shipment, & that in the event 
of a dispute the buyers should not reject 
the goods but should accept or pay for them 
against shipping documents. Owing to bad 
weather the sellers were unable to season 
part of the goods properly :—Held: the 
provision as to seasoning was not a con- 
dition but only a warranty, & therefore the 
buyers were not entitled to reject the goods, 
but could only claim an allowance off the 

rice.—-MonTAGUE L. Mryer, Ltp. »v. 
tvisto (1029), 142 L. T. 480; 46 T. J. R. 

162; 74 Sol. Jo. 68, C. A. 

Annotation :— Consd, Montague L. Meger, Ltd. v. Osakeyhtio 

Careha Timber Co. (1930), 36 Com, Caa, 17. 

539a. Omission of usual trade description in 

invoice.|—Sropp v. Hitt & Sons (1928), 72 

Sol. Jo. 122. 

Add. Annotation :—Mentd. Fiumana Societa 

Di Navigazione v. Bunge & Co.,, {19830] 2 

K. BB. 47. 

558. Add. Citations : —affd. (1928), 188 L. T. 663 ; 

44 T. L. R. 207; 17 Asp. M. L. OC. 428 ; -83 

Com. Cas. 218, O. A. 

Add, Annotations: -Refd. Robert A. Munro 

& Co. v. Meyer, [1930] 2 K. B. 312. Mentd. 

Guy-Pell v. Foster, [1980] 2 Ch. 160; Re 

Fenton, Ha p. Fenton Textile Assocn. (1930), 

09 L. J. Oh. 358. 

Add. Annotutiona :—.18 to (1) Consd. Montague 

LL. Meyer, Ltd. v. Osakeyhtiv Carelia Timber 

Co. (1980), 86 Com. Cas. 17. Refd. Finlay v. 

N. V. Kwik Hoo Tong, [1929] 1 K. B. 400. 

619a. Sale of wine of particular brand.}—Pltf. 
asked for a bottle of S.’s ginger wine at the 
licensed premises of defts. While pltf. was 
endeavouring to draw the cork with a cork- 
screw, the bottle broke at the neck & injured 
him :-~-Held: the sale was one by description, 
& the bottle was not of merchantable quality, 
& the condition that it was of such quality 

implied under Sale of Goods Act, 18938 ie 71), 


ARAN etn Ee 





546. 


558. 


564. 








PART III. SECT. 8, SUB-SECT, 2.—B. 
0 i. —— Nale ilegal.J—A sale of a | of 
large quantity of intoxicating lHquor 
tu pitt. S. waa found to be illegal un 
Liquor Control Act, R. 8. O., 1927 — 
Heid: no title to, or property in the 
liquor passed to %, by the sale, & so he 


had no insurable interest at the time 
its destruction 


iy 
NaTIONAL GUARANTY 
D. L. R. 4863 64 0. L. 


PART UI. SECT. 4, SUB-SECT. 3.—A. 
633 vi. meena. a, }-—- FOXTON ®. 


8. 14 (2), had been broken, & pltf. was entitled 
to damages.— _MoRELLI v. Frroo & GIBBONS, 
[1928] 2 K. B. 636; 97 L. J. K. B. 812; 140 
L. T.21; 44 T. L. R. 7873; 72 Sol. Jo. 608, 
D. C. 


621. Add. Annotation :—Refd. Barker v. Agius 
(1927), 38 Com. Cas. 120. 

622a. Goods “‘ ready for shipment.’’]—Sellers in 
Finland sold to buyers in England a quantity 
of timber. The contract described the sale 
as a sale of ‘‘ wood goods hereinafter speci- 
fied,’ to be loaded at one of two named 
ports & ‘‘ to be ready for shipment on June 15, 
1928.”" <A specification followed, ier De 
ticulars of the timber sold, & at the foot of 
the contract was the stipulation ‘ loading 
place & ready date to be definitely declared 
to buyers by Apr. 1, 1928.” Several clauses 
were printed on the back of the contract, one 
of them being ‘‘ the buyers shall not reject 
the goods herein specified....’ In the 
events which happened delay occurred in 
delivery of the timber, & a large proportion 
of the goods which were finally tendered 
consisted of goods of the 1929 season & not 
of goods which had been ready for shipment 
on June 15, 1928. The buyers refused to 
accept some of the goods so tendered &, as 
required by the contract, the dispute was 
referred to arbn. An award was made in 
the form of a special case, deciding, subject 
to the opinion of the ct., that the buyers 
were entitled to reject :-—Held: the date of 
readiness for shipment was of the essence of 
the contract, & the words ‘‘ ready for ship- 
ment on June 15, 1928,’’ were part of the 
description of the goods sold & were not a 
mero warranty ; & the clause oe that 
the buyers should not reject, though not 
required in cases where there had only been 
a breach of warranty & intended to protect 
the sellers where there had been a breach of 
a condition, did not apply where the 
tendered by the sellers were not of the 
contract description.—_ MonTaGuE L. MEYER, 
Lrp. v. OSAKEYHTIO CaRELIA TIMBER Co., 
Lap. (1930), 36 Com. Cas. 17, C. A, 

629. Add. Annotation :—Refd. Canada Atlantic 








Hamivron Sraet & Iron Co., i 
i vt. (1901), $1 Cc. L. T. 986 ; 1 oO. I. 
Co., ibe 4 93.—CAN. 
Rt, 240. , 623 vil, —— ~——.}--MaDER v. 
J 1875), 10 N. 8. iR&c. 
32 GAN. ' ' 


Ca 
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Grain Co. (Inc.) v. . 
chien mg (Inc.) v. Hilers (1929), 35 


Add, Annotation :—Refd. Canada Atlantic 


Export Co. (Inc.) v. Eilers (1929), 85 
Com. Can. 90. 


6488. ——.]——-MELLISH v. MoTre Ux (1792), Peake 


156; 170 EB. R. 118, N. P. 


Annotations :—N.¥. Baglehole v. Walters (1811), 3 Camp. 


154. Ref. Pickering ». Dowson (1813), 4 Taunt. 779. 
643b. 


Annotations :— Apia. 


779 


; Bywater v. Richardro 
Apervd. Ward ®. Hobbs (1879), 48 L. J. 3: B. 





‘ —If a ship is sold ‘* with all faults,” 
the seller is not liable to an action in respect 
of latent, defects which he knew of without 
disclosing at the time of the sale, unless he 
used some artifice to conceal them from the 
urchaser.— BAGLEHOLE v. WALTERS (1811), 
Camp. 154; 170 E. R. 1838, N. P. 
v. Dowson (1813), 4 Taunt. | 
n (1834), 1 Ad. & El. 503. 
281. Refd. 


crepes Bi tren 


Gorton v. Macintosh (1882), 31 W. R. 23 


648c. 


Annotations: 





taken with all faulte,’’ the vendor cannot 
avail himself of that stipulation, if he knew 
of secret defects in her, & used means to 
prevent the purchaser from discovering them. 
or made a fraudulent representation of her 
condition at the time of the sale. —ScHNEIDER 
ev, Heatu (1813), 3 Camp. 506; 170 E.R. 
1462, N. P. 


} 
.]—Although a ship be aold “to | 


| 
Ward o. Hobbs (1877), 3 Q. B.D. 160. | 


-—Consd. 
Befd. Cornfoot v. Fowke (1940), 6 M. & W. 348 
645a. —--—.}—-A contract for the sale of about 


1,500 tons of meat & bone meal provided 
that the meal was to be of a certain specified 
quality, & that it was to be shipped 125 tons 
rena Mekal 1928 in equal weekly quant:- | 
ties. e contract also provided that ‘ each | 
delivery or shipment shall be treated as a 
ron hala contract, & the failure to give or to | 
se any delivery or shipment shall pot 
cancel the contract as to future deliveries or | 
shipments.” ‘' The goods to be taken with | 
all faults & defects; damaged or inferior, | 
if any, at valuation to be arranged mutually | 
or by arbitration.”” The sellers made several 
deliveries under the cuntract amounting to 
nearly half the contract amount which the 
buyer accepted, but eventually the buyer 
requested the sellers to cancel the delivery 
of 782 tons then due for delivery under the 
contract, which the sellers consented to do 
on the buyer agreeing to pay £782 by four 
instalments on specified dates. The buyer 
paid two instalments under the by abelian 
& then discovered that all the meal that had 
been delivered to him under the contract 
had been adulterated & wae not of the con- 
tract description, so that the deliveries might 
have been rejected by him. He thereupon 
refused te pay any further instalroents under 
the agreement. The sellers, who were blaine- 
leas with regard to the adulteration & had 
delivered the meal in gvod faith, thereupun 
brought this action to recover the balance 
of the £732 due under the agreement. The 
buyer by his defence alleged that the agree- 
ment was madc under a mutual mistake of 
fact in that both the sellers & the buyer | 
contracted in the belicf that the pee sup- | 
plied by the sellers were in acco with | 
the contract, whereas the meal was not in 
accordance with the contract, & he counter- 
claimed for rescission uf the agreement & 


a a a a 
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674a. Timber sold as ‘‘ under deck ’’ 


for the return of the money paid under it 
& also for damages for the breach of con- 
tract :—~Held: the various deliveries of 
meal which had been made by the sellers 
before the date of the rent did not, by 
reason of the adulteration, answer the con- 
tract description & therefore might have been 
rejected by the buyer if the defects had been 
discovered in time, notwithstanding the 
clause in the contract: “the goods to be 
taken with all faulte & defects, damaged or 
inferior, if any, at valuation to be arranged 
... ” because that clause applied only to 
goods which answered the trade description, 
& did not shut out the overriding warranty 
in Sale of Goods Act, 1898 (¢. 71), 8. 18, that 
in a sale of goods by description there is an 
implied condition that the goods shall corre- 
spond with the description. Further, that 
the clause in the contract that ‘ Kach 
delivery or shipment shall be treated aa a 
separate contract, & the failure to give or 
to take any delivery or shipment shall not 
cancel the contract as to future deliveries or 
shipments " could not be conatrued so as to 
defeat the rights of the buyer under Sale of 
CGioods Act, 1803 (¢. 71), 8. 3h (2), to treat the 
breach of contract by the sellers as a repudia- 
tion of the whole contract ; notwithstanding 
that the sellers had no knowledge of the 
defects & had no intention to deliver defective 
articles, inasmuch as the intontion of a seller 
must be yudged from his acts. But aléhough 
the buyer, if he had at the date of the agroe- 
ment for cancellation ascertained all the 
facts relating to the past delivemes, might 
have been entitled to treat the contract. as 
having been repudiated by the sellers, yet 
as it was in the circumstances doubtful 
whether he would have so clected, the defence 
that the agreement. had been entered inte 
under such a mutual nmiistake ax would 
justify a rescission of the agreement failed, 
aven apart from any question of reatitutio in 
integrum, The buyer, however, was entitled 
to damages in respect of the defective quality 
of the meal that had been detivered, & to 
a declaration that, in view of the defective 
quality of the meal, he was not bound to 
take delivery of the meal that was un- 
dclivered.-- ROBERT A. Munro & Co, 
lap. v. Meyer, (1960); 2 K. B. 812; 
L. J. K. B. 708; 148 1. T. 5055 86 Cons. 
Casa. 232. 

Carried on 
deck & damaged.)~ Buyers bought a quantity 
of timber to be shipped from Sweden to 
London, the contract describing the goods as 
‘under deck ’ & providing that “ the buyer 
shall not reject the goods herein speeitied, but 
shall accept or pay for them in terms of the 
contract against shipping documents.”” When 
the timber arrived the buyers found that 
almost the whole of it had been carricd on 
deck & had been damaged by sea water, 
& they refused to accept it, on the ground 
that it was not the timber specified im the 
contract :—Held: the words "' under deck ” 
were a condition of the contract, & were 
part of the contract description of the goods, 
& on both grounds the buyers were entitled 
tu reject.—-MonTaguz L. Miryen, Lrp. »v. 
TrRavakgu A/B . CORNELIUH, OF GAMLEBY 
(1940), 46 TT. L. BR. 553; 74 Sob Jo. 
406. 


Cases 675a—1001. 


675a. Effect of adulteration.}—RosBEert A. Munro 
& Co., Lip. v. MEYER, No. 645a, ante. 


682. Add. Annotations :—Refd. London Holeproof 
Hosiery Co. v. Padmore (1928), 44 T. L. R. 
499. Mentd. Blay ». Pollard & Morris, {1930} 
1K. B. 628. 

726. Add. Annotation :—Refd. Canada Atlantic 
Grain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

7448. Effect of Sale of Goods Act, 1893 (ec. 71), 
S. 14 (1).)—-MkEpway Om & STORAGE Co., 
Ip. v. Stuica GEL Corpn. (1928), 33 Com. 
Cas. 195, H. L. ; 

766. Add. Annotation :—Refd. Canada Atlantic 
(irain Export Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

780a. —— Bottle—For wine.|—-MoORELLI »v. 
Fitcu & Gippons, No. 619a, ante. 


Add. Annotation :—Refd. Morelli v. Fitch & 
Gibbons, [1928] 2 K. B. 636. 


Add. Annotation :— Refd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, 
[1929] 1 K. B. 470. 

Add. Annotation :—Refd. Canada Atlantic 
Grain Export Co. (inc.) v. Kilers (1929), 35 
Com. Cas. 90. 

Add. Annotation :—Refd. Canada Atlantic 
Grain Export (Co. (Inc.) v. Eilers (1929), 35 
Com. Cas. 90. 

Add. Annotation :—-Mentd. Konskier v. Good- 
man, [1928] 1 K. B. 421. 


885a. Date of shipment—TIn bill of lading—C. i. f. 
contract.) JAMES FINLAY & Co. vw N. V. 
Kwik Hoo Tone ITANDET. MAATSCHAPPL, 
No. 1814a, post. 

893. Add. Annotation :-—Refd. lLivock v. Pearson 

(1928), 33 Com. Cas. 188. 

— Warranty excluded as to defect not 
apparent on reasonable examination. | 
Claimants, grain exporters in Canada, sold a 
quantity of barley to resps., merchants in 
Germany. The sale was on c.if. terms, & 
the contract contained a clause providing 
that the grain was not warranted free from 
defect rendering it unmerchantable if such 
defect would not be apparent on reasonable 
examination. The barley was of a type 
which was generally used for feeding pigs, & 
shortly before the consignment which was 
the subject of this contract arrived in 
Germany other barley from the same crop 
had been delivered to German buyers & had 
been given by them to pigs, with the result 
that. the pigs refused to eat it or, if they ate 
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788. 


790. 


813. 


852. 


916a. 
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681 vili, ———— -—-—.] ~MURNHAY 766 Vv. 
» Reeves Surrty Co., (128) 2 WOODFIELD IMPORTING Co.,, 
Dd. L. R. 873.—CAN. N, 4. L. K. 480.-- N.Z, 


PART Ill. SECT. 5, SUB-SECT. 2.—A. 


sg. Haceptions io rule--Goods in- 
tended for one pw pose (Use fur another.) 
-MCNEILL tt. MororR Srrvick Co. | fy 
(Alta.), [1928] 1 1). L. Tl. 594.- -CAN. 


sk. Goods ‘to 


PART Ill. SECT. 5, SUB-SECT. 2.— 
B. (a). 


sh. Proof that purpose known -- Not- 
withstanding warranty limiting ability.) 
(ias vv. ALEX ANDER (1928), 28 S. R. 
aus. Ww. 207 ; do N. Ss, WwW. WwW, N. 76 on 


° 
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it, became ill. The German Govt. thereupon 
ordered that no further barley of the crop 


* ghould Be admitted into the country until 


| 919. 


926. 
927. 


937. 
961 ° 


995. 


996. 


1001. 


PART III. SECT. 5, SUB-SECT. 3.—A. 
-}—WINSLEY BROS. v 


PART III. SECT. 17, SUB-SECT. 1. 


reshipped”’ by 
vendor—Whether reshipment by carrying 
veasel necessary.) ~SCARLETT & CO. vt. 
, A. STEPHENSON & Son, LTD., [19291 
W. A. L. Ht. 1.—AUS. 


be 


PART Ill. SECT. 17, SUB-SECT. 2. 


sl. Sale of secd fax.) —The representa- 
ton by a farmer selling seed flax that 
it war good seed tlax hel 
warranty.- UHLE r. 
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KROEKER, [1923] 
1 D. qa R. OT; 37 Man. L. Nn. 154; 
[1927] 3 W. W. R. 636. —CAN, 


they had made an analysis & discovered the 
cause of the trouble, & accordingly when the 
barley covered by this contract * arrived 
resps. refused to take up the documents, & 
eventually the barley was resold at a lower 
price. The claimants, in an arbn., claimed 
as damages for non-acceptance the difference 
between the contract price & the price 
realised on resale, & the arbitrators decided 
in their favour, subject to the opinion of the 
ct. on a special case. It appeared that the 
barley was infected by a fungus which pro- 
duced the ill-effects complained of, but that 
the presence of the fungus could not have 
been ascertained by any ordinary commercial 
examination :—Held: (1) as the defect was 
not one which could*have heen discovered 
on any reasonable examination by claimants 
before shipment, claimants were protected 
by the contract & were entitled to recover ; 
(2) the finding of the arbitrators that the 
barley was not in fact unmerchantable could 
not be upset on the evidence. The award 
was therefore confirmed.—-CANADA ATLANTIC 
GRAIN Export Co. (INC.) v. HKLLERS (1929), 
35 Com. Cas. 90. 

Add, Annotations :— Mentd. Montague L. 
Meyer, IAd. v. Kivisto (1929), 142 L. T. 480 ; 
Montague I. Meyer, Ltd. v. Osakeyhtio 
Carelia Timber Co. (1930), 36 Com. Cas. 17. 
Add. Citation :—33 Com. Cas. 120. 

Add. Annotations :-—Refd. Guy-Pell v. Foster, 
[1930] 2 Ch. 169; Iuntoon Co. v. Kolynos 
(Incorporated), [1930] 1 Ch. 528. 

Add. Annotation :—Refd. Lynn v. Bamber, 
[1930] 2 K. B. 72. 

Add. Arnotalion :—<As to (1) Refd. Sagar v. 
Ridehalgh (H.) & Son, Ltd., [1930] 2 Ch. 117. 


Add. Axnnotations : —Consd. Re Hall & Pim’s 
Arbitration (1928), 139 L. T. 50. Apld. 
Dobell (C. G.) & Co. v. Barber & Garratt 
(1930), 47 T. 1. KR. 66. Refd. Finlay v. 
N. V. Kwik Hoo Tong Handel Maatschappij, 
[1928] 2 K. B. 604. 
Add. Annotations :—Apld. Barker v. Agius 
(1927), 33 Com. Cas.120. Refd. Dobell (C.G). 
& Co. v. Barber & Garratt (1930), 47 T. L. R. 
(6; lfuntoon Co. v. Kolynos (Incorporated), 
11930] 1 Ch. 528. 

Add. Annotation :—Apld. Dobell (G. C.) & 
Co. v. Barber & Garratt (1930), 46 T. L. R. 
A20, 
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PART III, SECT. 18, SUB-SECT. 1. 

; co. ftevad. on the facts, 59 S. C. H. 

(1929] | 118- 

PART Ill. SECT. 18, SUB-SECT. 2. 
k. Revaed., 43 S.C. R. 614, 


PART III. SECT. 19, SUB-SECT. 1.—B. 


san Rtersd, on the facts, 59 8. C. R. 


PART Int. SECT. 19, SUB-SECT. 2,.— 
D. (a). 


sm. Nominal danwyes.)}--~SMiITH rr. 
Wakb, (1928) 4 D. L. R. 850: (1928) 
3 W. VW. KR. 341 ° OF Man. L. R. 528, age 
d te bo a | CAN. 
sn. F.o.b. contraci-- Damages at date 
of ras Mariage hetalr vr. BURDETT, 
41928} 1 D. L. R. 877.-—-CAN 


Vol. XXXIX.—Sale of Goods. Cases 1016—1376a. 


1016. Add. Annotation :—Refd. Finlay v. N. V. 
Kwik Hoo Tong, [1929] 1 K. B. 400. 


1024. Add. Annotations :—Apld. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. R. 78. Refd. 
Evans v. Webster (1928), 45 T. L. R. 186. 


1025. Add. Annotation :—Refd. Finlay vr. N. V. 


1089. Add. Citations :—affd. (1928), 188 L. 
663; 44 T. L. R. 297; 17 Asp. M. L. C. 428 ; 
33 Com. Cas. 213, C. A. 


1089a. -|—SHELL-MEX, Lrp. v. ELTON Cor 
Dyeina Co., Lrp. (1928), 34 Com. Cas. 39. 

1091a. Notice of appropriation—-When required.] - 
Applts. sold to resps. by a c.i.f. contract a 
quantity of Australian wheat to be shipped 
to London or Hull by one of two named 
steamers, the contract providing that 
‘* Notice of Spprceacn with ship’s name 
date of bill or bills of lading & gd Page oaks 
quantity loaded shall within 21 days from 
date of bill of lading be cabled by the shipper 
. . . direct to his buyer ...orto his... 
representative in Europe. ... If vessel is 
named in contract no appropriation ochall be 
deemed to be necessary. Provisional invoice 
based on bill of lading weight with ship’s 
name & date of bill of lading shall be sent 
by sti a house . . . to his buyer within 
seven days after arrival of documents in 
Europe... .”? The bills of lading were 
dated Sept. 138, 1929, & the only appro- 
priation (if any) gave their date as Sept. 4, 
1929, & stated the name of the steamer, 
which was one of the two mentioned in the 
contract. The invoice sent later gave the 
true date of the bills of lading, & the buyers 
refused to accept the documents on the 
ground that the invoice did not agree with 
the appropriation :—Aeld: as no vessel was 
named in the contract in such a way that the 
vontract could attach to her, notice of appro- 
priation was required, &, as a correct notice 
of appropriation had not been given, the 
buyers were entitled to reject.— DALGETY & 
Co., Lan. ». Braprorp (T. G.) & Co., Lrp. 
(1930), 46 T. I. R. 274; 35 Com. Cas. 2138. 








Kwik Hoo Tong Handel Maatschappij, [1928] 
2K. B. 604. 
1026. Add. Annotation :—Apld. Finlay (James) & 
ion v. N. V. Kwik Hoo Tong, [1929] 1 K. B. 
1029. Add. Annotation :-—Consd. Dobell (C. G.) & 
ae v. Barber & (iarratt (1930), 47 T. L. R. 


Part IV.— Effects of the Contract. 


T. | 1229. Add. 


ner nee rn nes 


| 
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Annotation :-—Mentd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 148 L, T. 296. 


1252. Add. Annotation :-— Refd. Buller & Co., Ltd. 
v. Brooks (T. J.). Itd. (1980), 142 1. T. 576, 

1258. Add. Annotation : - Consd. Leitch (William) 
& Co. wv. Leydon, Barr (A. GG.) & Co. tr. 
Macgeovhegan, (1980) 17 T. LE. 1. St. 

1261. Add. Annotation :- Refd.  Simeons ” 
Durand’s Trustee, [1928] 2 BK. BB. 66. 

1268. Add. c1Annotation :- Refd. Simeons — rv. 
Durand’s Trustec, [1928] 2 K. BK, 68. 

1272. Add. wAnnotation: Refd. Simeonus v. 
Durand’s Trustee, (1028) 2 K. bb. 66. 


1376a. - — Delivery order not in accordance with 
contract--Agreement for delivery order ** from 
bond ’’—-Delivery order of goodsinbond.| I’., 
a financier, Ll., a distiller, D. & M., a firm 
of shipbrokers, & one A. were minded to load 
a ship with a cargo of whisky to be carried 
across the Atlantic & sold in the U.S. or at, 
some point from which it could easily he 
smuyyled into the U.S.. im violation of the 
laws of that country. D. & M. entered into 
a contract to buy a steamer for £2,605; ¥. 
advanced £266 as a deposit on the purchase. 
On Oct. 26, 1027, an agreement was entered 
into between F., J. & D. & M., whereby [. 
agreed to sel] to J). & M. 7,500 cases of whisky 
at. 27x. Od. a case free on board at Leith or 
Glasgow to be delivered ex warehouse not 
later than Nov. 26. I. & M. were to také 
delivery on board a vessel of a regular line 
of steamers. Payment was to be made by 
a hill for £5,500 drawn by I-., accepted by A. 
& indorsed to 1., & oa second bill for £4,812 
accepted by A. & ID. & M., both hills to be 
payable nincty days froia Nov. 26, & to be 


PART III. SECT. 19, SUB-SECT. 2.- 
D. (b). 


i, -—~——.}—Circumstunces in which : 
—Held: pitt. was not entitled to 
damages for the loss ulleged to have 
heen sus ed by him by bis inability 
fo carry out contracts into which he 
alleged he had entered. -McCKENNY ». 
DRUMMOND & DVORETSKY (1927), 29 
W. A. L. R. 6.—AUS. 
so. Fteturn of purchase -numey.}— 
McKENNY v. DRUMMOND & DVORETHKY 
(1927), 29 W. A. L. dR. 6.—AUS. 


PART IV. SECT. 1, SUB-SECT. 1. 


1032 xii, —— .J—- Marcus CLARK 
(AUSTRALIA), LTD. t. BROWN (1923), 
40 C.L. 1. 5405 [1928] V. LL. 1k. 29%, 
{1928} Argus L. R. 189. -AUS, 


1032 xii. —.}—in Mar. 1928, pitt. 
auld to deft. certain muvables in terms 
of a written agreoment which provided 
that dclivery shuuld be given imme- 
diately, that the p gr should 
be paid in two instalments in June, 


J.B. 


1929, & Dec, 1929, respectively, & 
that ownership should not puss unt!) 
the whole price bad been paid. in 
June, 1929, pltf, sued deft. for cancella- 
tiun of the agreement, redelivery, « 
dainages on the ground of deft.’ 
failure to pay the first instalment 
Deft. excep to the declaration on 
the ground that the claims for cancella- 
tion & redelivery were bad fu law, tn 
the absence of any provision iu the 
agreement for its cancellation or non- 
ayment of the first iostalment :- 

Teld an aad the Balad ae ies 
provision in agreement postponing 
the passing of ownership did not taker 
the case out of the ordinary rule.- 

STRACHAN 1. NEL (1929), 50 N. LL. he 
27 3.-—8S. AF. 


PART Iv. od iP ‘arial 3. 
e a e 
1062 i. —-— Cuunting & insapectwn.}) 
— Under the contract in question for the 
sale of cedar poles to be manufactured 
by the seller, the “ individuality ’’ or 
identity of the goods could not be 


1265 


finally determined until after the tinal 
count & Inspection provided for by the 
agreement, & thal, therefore, it wap pot 
until then that the property in the 
poles would pass.- NAUGLE POLK & 
Cie Co, or Canana, Ltn. yp. WIitson 
(BL C.), (20289) 3 W. W. It. 730.- CAN, 


PART IV. SECT. 1, SUB-SECT. 3. 
B. (b) ik. 


1081 xii. ef —-COLD BY @. QUE 
Bann (12860), 20 CO. 1. 110.- CAN. 


PART IV. SECT. 1, SUB-SECT. 56.—C. 

1209 iv. - Where onioa 
sale of stacks of hay the buver agreed 
fo have it pressed & the equer under 
took to load it when balled into the 
ears: Held; the latter undertaking 
Wan oa supplanentyry obluatlon dis 
tHnet from the essentials of the contract 
of sak, & that the property Inu the bay 
had passed although the hay had not 
vet Leen vo loaded by the setler,- 
TAKE ( BeRSostier, {988} x 
DP. f. R. 691; {izes 1 W. W. 1. 843; 
37 Man. L. KR. 307.-- CAN. 
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Cases 18'76a—1812a. INGLISH AND EMprre Digest SuPPLEMENT. 


drawn & accepted on Oct, 26 & handed to L. 
to hold as security until he should hand the 
shipping documents or delivery. order from 
bond on or before Nov. 26. L. to 
lend D. & M. £2,500 for the purchase of the 
steamer, the loan to be secured by a first 
mtge. on the steamer, F. agreed to lend D. 
& M. £1,000 at 40 per cent. per annum 
interest to be secured by a second mtge. on 
the steamer. D. & M. agreed to insure the 
steamer for £1,000 against all risks, including 
seizure or confisca: jon, & £2,500 against 
marine risks & deliver to L. cover notes for 
£1,500 & £1,000, & to F. a cover note for 
£1 000. F. & L. agreed jointly to underwrite 
the insurance for £1,000 against confiscation 
at a figure to be agreed in the event of the 
ordinary market rate exceeding thirty guineas 
per cent. TD. & M. agreed to provide £1,600, 
the estimated balance required for the 
equipment of the steamer for the voyage. 
Delay having occurred in naming a liner 
to take delivery of the whisky & in equipping 
the steamer for the adventure, ]. gave to 
D. & M. a delivery order addressed to the 
keepers of the bonded warehouse where 
the whisky wasin store. D. & M. immediately 
pledged the whisky for £500. F. hearing of 
this Said off the loan & ae a transfor of the 
delivery order:—Held: lL. by giving the 


delivery order to D. & M. had not committed 
a breach of the agreement, & if he had, F 
could not complain of the breach after maving 
himself taken a transfer of the delivery 
order.— Foster v. DRIsooL., SAY a: 
ATTFIELD, LINDSAY v. DRISCOLL, [1929] 1 


K. B. 470; 98 L. J. K. % 282; 140 L. T. 
479; 46 T. L. R. 185, 0. A. 
1899. Add. Annotation :—Refd. English Hop 


Growers v. Dering, [1928] 2 K. Be 174. 
1403. Add. Annotation :—Apld. Palmolive Co. (of 
England) v. Freedman, {1928] Ch. 264 
1404. nee Citations :—[1928] Ch. 264 ; 138 L. T. 


1409. Add. Annotation :—Consd. Palmolive Co. 
(of Mngland) v. Freedman, {1928] Ch. 264. 
1417. Add. Annotation :—Refd. Shell-Mex v. Elton 
Cop Dyeing Oo. (1928), 34 Com. Cas. 39. 
1418. Add. Annotation :—Mentd. Caqsmopolitan 
Shipping Oo. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 
1421. Add. Annotation :—Refd. Shell-)ex v. Elton 
Cop Dyeing Co. (1928), 34 Com. fas. 39. 
1435. Add. Annotation :-—-Refd. Barker v. Agius | 
(1927), 33 Com. Cas. 120. 

1441. Add. Annotation :—Generally, Retd. Buller 
- Sere Brooks (T. J.), Ltd. (1980), 142 
de . & . 


Part VI.- -Performance of the Contract. 


1516. Add. Annotation :—As to (1) Refd. Royal 
Exchange Assce. v. Hope, [1928] Ch. 179. 
1569. Add. Annotation :-—Refd. Shell-Mex v. Elton 
Cop Dyeing Ov. (1928), 34 Com. Cas. 39. 
1682a,. —.|]—GABRIEL, WADE & ENGLIsH, LTb. 
», ARCOS, Lp. (1929), 73 Sol. Jo. 483. 
1686a. —-— — —.|- -Tamvaco v. Lucas (1859), 1 
BE. & BE. 581, 592; 120 EK. R. 1027, 1082; 
sub nom. TANVACO v. Lucas, 28 1. J. Q. B. 
150, 301; 1 L. T. 161; 6 Jur. N.S. 731, 

1258; 7 W.R. 568. 

Annotations > - Gonsd. net on, Anderson & Co v. Weil Bros. 
& Oo., 119123) 1 K. : 574. Refd. lreland v. Livingston 
(1866), L. R. 2 Q. Bn 

1745a. Agreement to cancel future instalments - 

In consideration of payments by buyer - 
Buyer ignorant that goods not corresponding 
with description- Rights of parties.|— ROBERT 
A. Munro & Uo., Lrv. v. Mevien, No. 645a, 
ante, 


1747. ddd. Annotutions :— Reid. Robert A. Munro 


A sceelleiieansheneantteneenomnenaneenenentheaamtenariemahetemmmmanemdimenaditenananndaaeantaamennaed a ee een aliceneateeameeet 


& Co. vw Meyer, [1930] 2 K. B. 312. Mentd. 
Guy-Pell v. Foster, {1930] 2 Ch. 169; Ae 
Fenton, La p. Venton Textile Assocn. (1930), 
99 L. J. Ch. 358. 
1769. Add. Annotation: --Consd,. Robert (A.) 
Munro & Co. v. Meyer, [1930] 2 K. B. 312. 
1769a. —-— Notwithstanding agreement that each 
instalment separate contract -Goods not 
corresponding with description.) ROBERT A. 
Munro & Co,, Lrp. v. Mryvrer, No. 645a, 
ante. 
Add. Annotation :—Refd. Canada Atlantic 
Grain Haan Co. (Inc.) v. Kilers (1929), 35 
Com. Cas. 90. 
1811. Add. Annotation :—Refd. Foreman & Ellams 
v. Blackburn, (1928) 2 K. B. 60. 


1812. Add. Annotation :— As to (2) Consd. Koreman 
& Ellams v. Blackburn, [1928] 2 K. B. 60. 


1812a. —— Shipment of goods before con- 
tract-—Ship visiting other ports before issue 


1801. 





ene ue 


PART IV. SECT. 2, SUB-SECT. 1. 

h i. —— .]—-The mere fact that the 
owner of a chattel has given the 
possesAion or use of It to another, not 
a mercantile agent, who, purporting 
to be the actual owner, traudalentiy 
sells it to an innocent purchaser, does 
not estop the owner from asserting his 
title against the purohaser.—Nacu- 
He a PREMIER MOTORS, cieey {1929 
2D.L. BR. 190; 1 W. W. f t. 641; 2 
Alta. L. Tt. 80.—CAN. 


PART IV. SECT. 2, SUB-SECT. 7. 

so. Sale by dealer — Subse . 
frauduent sale to third person.}— 
dealer in automobiles, sold or wont 
through the form of sol an auto- 
mobile ro C. ag & von sean ce epg ee 
agreement, & promissory rie 
for a part of the 2 price Thie note he 
took to defts., an automobile financing 


co., & aeons’ it, at the same time 
transferring ment to defts., 
who duly bot “it Oe with 
Conditional Sales Act. he auto- 
mobile was left in tho Oe iecani of KE. i. 
who dishonestly sold it to ae 
Hela the real Ss of the car being 
. or C, or both. had authority to 
disp of his se cuett ty, the ond! conditional 
sale agement to de » were 
thervafter the owners ie ~ ot the 
automobile; the offeot._¢ 
action between E, 
that. between defta. & E. was a * 
& whether defts. or C. should be con- 
sidered the purchaser, E., the person 
having hoon iggy Mel the tin 
session. 
he sold the automobile t to B bagels 


effective 
to tg. hg Sale ale of Goods: Act, 
R e O., 1927, & 25 .— BENDER %. 
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NATIONAL ACCEPTANCE CORPN,, He [1090 929) 
Aas RK. 222, 63 0. L. R. 


PART VI. SECT. agp Alea 
RY di Vv. -}—W. ery eer 
PART VI. SECT. 1, SUB-SECT. 3. 


1498 iii. C.4.f. contract.}-— 
Under a c.i.f. ge viata providing baad 








yment against documents the 
chaser ig under rad AAR ch? generale to ike 
no 
a to goods om o the — on eae 


tracted 
i iagh docs ni gticoeg prove ‘that 
me Dore ves not -ddlngea! & willing to 


sty | Eisen epee aig! DEAN 
Sons one (arp NEY). 12 


(1997), 39 Sor 
3307 105 ez?) an R. 233,—-AUS8, 


2384. Add. Annotatin: 


Vol. XXXIX.—-Sale of Goods. Cases 1812a-—-2388. . 


of bili of lading.|— A contract, dated July 2, 
provided for the sale of frozen rabbits & 
their shipment from Sydney c.i.f. Liverpool 
by a named steamer to sail during Aug. 
The bill of lading, which was dated Aug. 17, 
stated that the goods had been shipped by 
the steamer, then lying in Sydney. The 
steamer shipped the goods, or the bulk of 
them, at Sydney on June 25, when she 
proceeded to Queensland ports, thereafter 
returning to Syeneys & finally sailing from 
that port for Liverpool on Aug. 17. The 
buyers declined to take delivery of the goods, 
& the sellers claimed damages from them for 
breach of contract :—Held: the sellers were 
not entitled to recover, inasmuch as they 
had themselves committed breaches of the 
contract, by supplying goods the shipment of 
which had already taken place before the 
date of the contract of sale, & by tendering 
a bill of lading the issue of which had been 
delayed for so long as seven weeks after the 
shipment, the steamer having in the meantime 
visited other ports several hundred miles 
from the port of shipment._—ForemMan & 
ELLAMS, LTD. v. BLACKBURN, [1928] 2 K. B. 
60; 97 L. J. K. B. 355; 189 L. T. 68; 43 
Com. Cas. 359; 17 Asp. M. L. C. 461. 


1818. Pose Annotation :—Refd. Finlay (James) & 
v. 


.v. N. V. Kwik Hoo Tong (1928), 98 L. J. 
K. B. 251. 


1814a. ——- -~—-~— Date of shipment incorrectly 


Stated.|—-The seller under a c.i.f. contract 
tendered to the buyer a bill of lading which 
stated, not fraudulently, but contrary to the 
fact, that the shipment had taken place in 
the contract month. Being unaware of this 
fact at the time of the tender, the buyer 
accepted the shipment, & entered into sub- 
contracts for the sale of a portion of the goods, 
those sub-contracts containing a clause that 
‘‘ the bill or bills of lading shall be conclusive 
evidence of the date of shipment.” The 
sub-purchasers refused to take delivery, 


ens 


1850. Add. Annotation :- -Refd. 


1889. Adu. 


1923. 





alleging that the shipment had not been made 
during the contract month. The buyer under 
the original contract having then ascertained 
that the goods had not been shipped during 
the contract month :—Held: (1) he was 
entitled to damages for the breach by the 
seller of his obligation to deliver a bill of 
lading stating the date of shipment correctly, 
the measure of damages being the difference 
between the market price & the contract price 
of the goods; (2) the buyer was not bound 
to enforce, for the x086 Of minimising the 
damnages, the contracts with the sub-pur- 
chasers, as to do so, after he knew that the 
shipment date was incorrect, might seriously 
injure his commercial reputation.—FINLAY 
(James) & Co. »v. N. V. Kwik Hoo Tone 
H. M., [1929] 1 K. B. 400; 98 L. J. K. B. 
251; 140 L. T. 389; 456 T. L. R. 149; 84 
Com. Oas. 148; 17 Asp. M. L. C. 566, C. A. 


1816. Add. Annotations :—-Refd. De Monchy v. 


Phoenix Insce. of Hartford (1928), 188 L. 'T. 
703; Tredegar v. Harwood, [1928] Ch. 5. 

De Monchy °. 
Phoenix Insce. of Hartford (1928), 188 LL. TP. 


703. 


1858. Add. Annotation: ~Distd. Aronson tv. Mologa 


Holzindustrie A/G Leningrad (1927), 1338 
L. T.. 470. 

a. >} Monraave i. Mirynr, 
ORAKEVYHTIO CARELIA TIMBER Co., 
No, 622a, ante. 

Annotations: Apld. Montague L. 
Meyer, Ltd. v. Kivisto (1920), 112 L. TT. 480. 
Consd. Montague |. Meyer, Ltd. v. Osa- 
vehy Carelia Timber Co. (1080), 36 Com. 
‘as. 17. 


Lrp. v. 
L7p., 


1897. Add. Annolation: -Apld. Barrow, Lane & 


Ballard uv. Phillip, Phillips & Co., [1929] 
1 K. B. 574. 


1dd. Annotation: -~.14 to (2) Refd. Robert 
\. Munro & Co. o. Moyer, [1030] 2 K, B. 312. 


Part VIl.— Rights of Unpaid Seller Against Goods. 


Apld. A.-G. v«. Pritchard 
(1928), 97 L. J. K. B. 561. 


purchase agivements generally, see BAILMENT, 
Vol. ITI., p. 96, Nos. 267, 258." 


After this case add :—‘' As 1eyards hire- 


Se ee an dead — eo 


ae _— sere ae —_ ree et 


PART VI. SECT. 3, SUB-SECT. 1. 

sp. Retention of goods —-Wuh know- 
ledge of mistake by vendor - Acceplance 
am plied. J—ACKERM4iN v. MORHISON 
(1911), ae & RK. 165; 9 BE. L. R. 
307,—CAN. 


PART VI. SECT. 3, SUB-SECT. 2. 
1866 i. Whether Lier lea J—ScoTia 
FLourn & FEED Co. t, STRONG, [1928] 
iar Specutl contract—‘‘ Inspection 
fionadance el ovcoars Pe ge es v. 
Rogers Fruit Co., (1928] 1 D. L. R. 
201; 37 Man. L. KR. 145; [1927] 
3 W. Ww. R. 628.—CAN. w b b 
. Nature of right.}—Where a buyer 
a Je tnok. delivery. theaeot 


bsen ing him 
the right to test car for that time 
it was not possible to hold that he had 
not accepted it. The 


2388. Add. Annotation: —Distd. A.-G. v. Pritchard 


opportunity, given by Sale of Goods 
Act, J 8. B. c., 1924 8. 40, of ex- 
amining the goods for the purpose of 
ascertaining whether they are in con- 
formity with the contract is, in at least 
an action for rescission, « right of 
inspection, & not a right to use 
of a piece of machinery for an in- 
definite or any time to test its capacity 
of performance & perfection of cun- 


struction. —REEVIE vr. WHITE Cu., 
Lr». (B. C.), 11929) 4 D. L. KR. 296; 
3 W. W. R. 33.--CAN. 


PART VI. = . Aiea 3.—~ 
» (a). 

1887 vii. e}—WENTWORTH OR- 
CHARD Co., LTD. v. MERCHANTR CON- 
BULIDATED, Lp. (Man.), [1922] } 
WwW. Ww. R. 291 Py 68 D. L. R. 227. --CAN. 


ri. —— Sale of “ stack braiuled ” or 
‘‘ alack graded" goods—Brand murks 
matter of identifiention not deacription.| 
~~NEW ZEALAND LOAN & MEK( ANTILE 
AGENCY Co., LTD. cv. WRIGHT STLVUEN- 
ann & Co., Lrp., [1930] N. Z L. H, 


0.—N.Z. 
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(1928), 07 L. J. K. B. 86). 


eo 


PART VI. aa A aaatia ial 4,.— 
Se (B)o 


yr. i, -~—J]- E. who had been 
for some tine selling & delivering 
carcasses of beef for cash to & meat co., 
delivered four carcasses at the co.'s 
shop, whereupon the Inanager who wns 
then busy asked him to oall back fur 
his cheque. The sellor thereupon left 
the shop & came back a few hours 
luter fur the cheque, but. in the mean- 
tline a garnishee order had been served 
on the manager by a creditor of the 
seller: -Held: by bis conduct the 
seller had to give credit to the 
buyer. COUPLAND ©. ELMORE, [1928 | 
2 b. L. R. 308; (1928) 1 W. W. RK, 
340. CAN. 


PART VI. SECT. 7, SUB-SECT. 2. 


22481. General ruk.}- A contract for 
the nale of goods that Js in violation of 
the law will not be enfu oy the ct.- 
ERNKHT v. CHRISTIAN, gla! DL. RK 
207; 60 N. &. It. 447.--CAN. 


Cases 2427—2701. 


EnaLisH AND Empire Digest SUPPLEMENT. 


Part Vill.—Breach of the Contract. 


2427. Add. Annotation :—Refd. Shell-Mex v. Elton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 

2473. Add. Citation :—revsg. S. C. sub nom. 
StrwarRps & Co., Lrn. v, R. (1900), 17 
T. L. R. 111, C. A. 

2487, Add. Annotation :—Refd. Shell-Mex v. Eiton 
Cop Dyeing Co. (1928), 34 Com. Cas. 39. 


2493a. —— jJ—Srurer v. Pumporrs (1839), 
8 L. T 





€ 
o 4 


2519a. Failure of seller to deliver correct bill of 
lading — Measure of damages.] — JaAmzES 
FINLAY & Co. v. N. V. Kwik Hoo Tone 
HANDEL MAATSCHAPPIJ, No. 18l4a, anie. 

2557. Add. Annotation :—As to (2) Refd. R. v. 
Minister of Health, La p. Yaffe, [1930] 2 
K. B. 8. 

2569. Add. Aznolation :~—-Distd. Re Hall & Pim’s 
Arbitration (1928), 139 J.. 'T. 50. 


2570. Add. Annotation :—As ito (2) Consd. Finlay 
(James) & Co. v. N. V. Kwik Hoo Tong, 
[1929] 1K. B. 400. 

2571. Add. Annotalions :—Consd. Finlay (James) 
& Co., Ltd. v. N. V. Kwik Hoo Tong, [1929] 
1 K. B. 400, C. A. Mentd. Kaufmann v. 
Nas Surety Insce. Co. (1929), 45 T. lL. 1. 


2575. Add. Citations :-—97 L. J. K. B. 60; 
Com. Cas, 60. 


2585. Add. Annotation :— As to (1) Refd. Shell-Mex 
“a Elton Cop Dyeing Co. (1928),384 Com. Cas. 


33 


2590. Add. Annotation : —Refd. Kasler & Coben v. 
Slavouski, [1928] 1 K. B. 78. 


2612. Add. Citations :-~—rcevad. (1928), 1389 L. T. 
60; 33 Com. Cas, 324, H. L. 
Add. Annotations :—Consd. Finlay (James) & 
20. v. N. V. Kwik Hoo Tong, [1929] 1K. B. 
400. Refd. The York, [1929] P. 178, 


2618. Add. Annolation :—Refd. Kinlay 7. N. V. 
Kwik Hoo 'Tong Handel Maatschappij, [1928] 
2K. B. 604. 


A mente eet Seige mtr EARN Sh 


PART VII. SECT. 2, SUB-SECT. 1.— 
E. (a). 


2445 i. Hffect of joinder of clatms.J— 
WETILAUFER BrROSs., LTD. v. OBERT 
ELDER CARRIAGE Works,  Ltp., 
ROBERT ELDER CARRIAGK Works, 

TD, » SNow Motors INCORPORATED, 
11928) 8S. C. R. 580.—-CAN, 


1 W. W. &. 437, 40 B.C. RR. 499.-- 
CAN. 
PART VIII. aap 3, SUB-SECT. 2.- - 
od (a ° 
sv. Sule of fishing tackle -No licence 


2642. Add. Annotation :—Mentd. Cotton v. Heyl, 
[1930] 1 Ch. 510. 

2644. Add. Citation :—[1927] B. & C. R. 140. 
Add Annotation :—As to (2) Apld. Shell-Mex 
v. Elton Cop Dyeing Co. (1928), 34 Com. Cas. 


39. 
2687. Add. Citation :—138 L. T. 470. 
2699a. ——- Loss of freight—C.if. contract— 


Policy not in accordance with contract— 
Refusal of insurer to pay.|—A quantity of 
copra was sold for shipment from Australasia 
fo London on the terms of cost, freight, & 
insurance, & the contract provided: ‘ Insur- 
ance including war risk on free from par- 
ticular average terms to be effected by sellers 
at the contract price plus 5 per cent. on 
the net shipping weight. . . . Such insurance 
to cover the copra until delivered in the 
ordinary course of transit into warehouse at 
the port of destination.” In policies taken 
out by the sellers the goods & the freight were 
valued separately, & there was a ‘freight 
contingency clause,’ as follows: ‘‘ On freight 
payable at destination . . . being increased 
value of copra through payment of freight or 
from such time as freight becomes due at 
destination, this insurance being deemed to 
be part of the total amount insured on the 
copra valued at such total amount.” By 
the bill of lading the freight was payable only 
if the vessel arrived at the place of destination. 
The vessel took fire on the voyage & with her 
cargo became a total loss. The insurance co. 
paid to the buyers the insurance on the goods, 
but refused to pay the insurance on the 
freight on the ground that it had never become 
covered, The buyers then claimed damages 
from the sellers on the ground that the 
olicies did not pi a with the contract :- 
Topas & NUCOLINE, Lrp. v. BANK OF NEW 
ZEALAND (1929), 45 T. L. RK. 203. 


2701. .{dd. Annotation :-—-Refd. Dobell ((. G.) & 


Co. v. Barber & Garratt (1930), 47 T. L. R. 
66. 





cece ees eee Sere ea eee ren, ete Ge _ 


201.— AUS. 


PART VIIl. SECT. 3, SUB-SECT. 3. 

2643 i, Property wn govds ywt 
passed —- Growing tamber.J—he WrEst- 
ERN CANADA VULPWOOD & LUMBER 





to fish —Failure of seller to procure | Cu., LTD., NEWTON v. MANITOBA 
lurence.}—To a claim for damages for | PULP & Paper Co,, Lirp,, (1929) 4 
delay ‘in tho dulivory of fishing-net | D. L. R. 337; 3 W. W. R. 81; 38 
pitf. to deft. the | Man. L. It. 351; 11 °C. B. It. 28, 

ler sot up the defenco that the buyer | affd., [1929] 3 W. W. R. 544.-—-CAN., 


PART VIII. SECT. 2, SUB-SECT. 2.—A. 

h i. Shipinen f.0.6.}—Vieonn 
v, Sisco (1913), 29 O. L. BR. 200; 
0. WwW. N. 1498.-—CAN. 


PART VIII. SECT. 3, SUB-SECT. 1. 

st. Contract tn breach of duty to 
employer.}-—The inere fact that an 
employes who has contracted to give 
all bis working thne to his employer's 
business & not to deal 


ae pments sold b 
sc 





which he claimed 


pomsonelty in 


any kind of olds a in by the | 2W. W.I 
employer is guilty of a breach of duty | CAN. 
in entering into a persona) contract 


with a third party for the purchase of 


since the seller had undertaken to 
obtain the licence for the buyer & had 
neglected to do so for several months, 
he could uot roly on its absence as a 
defence, unless the buyer was guilty of 
wrongdoing of a character which the 
ci. could hot overlook.— JONASSON v. 
Dupinak, [1928] 3. L. R. 5013 (1928] 
t. 538; 37 Man. I. R. 430.-—- 


PART VIII. SECT. 3, SUB-SECT. 2. — 


had no licence to fish on the days for 


PART VII. SECT. 3, SUB-SECT. 4. 
2656 i. Whether granted——IWhere spe- 
cific per formance would not be decreed. }- 
The ct. will not grant an injunction 
to restrain the breach of a contract 
for the sale & dellvery of future 
chattels, expressed in an aflirmative 
form, even though the contract su 
expressed involves a negative im 
substance, in a case where damages 
would be a complete remedy, where 
the contract is of such a nature 
that it cannot bo specifically enforced, 


damages :- —Leild : 


sods of such a kind does not disentitie C. (a). & where payment for the goods in 
m to recover damages for breach o sw. Self-elecled measure. }—BURKARD uestion has not been made.——-Woon v. 
the contract.—-MappDISON v. DonaLyv | & Co., Lib. rt. WAHLEN (1928 28 RRIGAN (1028), 28 S. RK. N.S. W. 
H. BAIn, Lrp., [1929] 1 D. L. BR. 843; 1 S.KLN.S. W. 607; 45N.S.W.W.N. | 492; 45 N.S. W. W. N. 154.—AUS., 
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Part 1X—Misrepresentation and Fraud. 


2719. Add. Annotation :—Refd. Lever Bros., Td. 
v. Bell (1930), 47 T. 1. R. 47. 


en ee 


PART X. 


(p. 689) l, ——- ——~ Landlord.|]— 
A lease of ance remises contained a 
proviso that be term should be 
taken in execution or attachment, or if 
the lease should make any assignment 
for the benefit of creditors or, becoming 
bkpt. or insolvent, should take the 
benefit of any Act in force for bkpt. or 
insolvent debtors, the then current 
monthb’s rent & the rent for the three 
months following should fnmedatecly 
become due & payable & the term 
forfeited & void. During the term. 
the lessce made a bulk sale of the goods 
in the shop, & deft. co. was appointed 
trustee under Bulk Sales Act :—Held: 
the making of a bulk sale did not brin 
the proviso into operation. 
Sales Act, s. 4, makes the Assignments 
& Preferences Act applicable to the 
distribution of the bulk sale purchase- 
inoney: but the latter Act does not. 
give a landlord a preferential licn for 
unearned rent.— MORTON wv. CANADIAN 
{1929] a 


CREDIT MEN’A  AHSOCN,, 
D.L. R. 911; 638 Of. L. R. 334; 
C. B. R. 442.—CAN, 


q (p. 680) ii, --——- ——— On failure to 
comply with Act.}--The creation in the 
Bulk Sales Act of a presumption of 


fraud on the part of both purchaser & 
vendor as against the vendor's credi- 
tors, indicates a legislative intention 
to put a sale in bulk made without 
eompHance with that Act in the samo 
category as sales made with an inten- 
tion to defraud the vendor's creditors. 
This presumption of fraud has the 
effevt of bringing into play all other 
statutes passed for the protection of 
creditors against a fraudulont sale of 
his goods by a debtor to the prejudice 
of his creditors, & the right to recover 
from o fraudulent tranusferce the pru- 
reeds of goods coming into his posses- 
sion by an invalid transfer, & resold 
by him, is given by Assignments Act, 
R. S. N. S., 1928, 8. 21 (1).- GARKON 
tm CANADIAN CREDIT MEN’R TRUST 
ABSOCN,, [1920] 3 7) LE. R, 300; 
S.C. HR. 282: 100. BK. OK. 5043 affa., 
sub nom, Re GROUBE, [1928] 2D. L. R. 
985; COON. S. W214; 10. B. RR. 
123; ofa, 8 C. B. R. 576.—--CAN, 

i (p. 689) i, —- ~- ——- 
NATIONAL DISCOUNT CORPN. t. FRECH 
& JACKAON, [1928} 2D. L. NR. 256; 61 
O. L, R. 659.—CAN. 

f (p. 690) i. ~—— Sufficiency of.) 

~The fact that the name of the vendor 
of a motor car sold under a lien agree- 
ment appears on the covering over the 
spare tire carried at the rear of the car 
is not a sufficient compliance with 
sect. 9 of Conditions! Sales Act, 
US. 8., 1920 (ec. 201) as amended by 
1928 (c. 81), & 3.—UGLOKUVEN ¢, Hicks 
MorTror Co., Lrp. (Sash.), [1920] 4 
Dp. L. R. 245; 3 W. W. ih. 126.-- CAN. 

n (p. 690) i. —-~ -——-—- Document 
giving power to seize gooda ]—A docu- 
ment purporting to be a lien note, but. 
made payable to one who did not own 
the goods on which it waa given & had 
not sold them to the maker of the note, 
ia not a Hen note within Conditional 
Sales Act, but merely an anthority to 
seize & sell the goods in default of 
payment; &, for the same reasons 
that a chattel mtgee. cannot buy at 
the mtge. sale, the holder of the note 
is not entitled to buy at his sale under 
the note.——McCormick cv. HAWORTH 
(or HARWORTB), [1929] 2 D. L. R. 835; 


a a re 











1 W. W. R. 129; 23S. L. BR. 312.— 
CAN. 
mm (p. 690) i.——- Autho- 


rily to reaeQl.}—E., a dealer in automo- 


ie are mn as 


biler, sold, or went through the form 
of selling, an automobile to C undera 
conditional salc agreement, taking a 
promissory note for a part of the price. 
his note he tonk to defts., an autome- 
bile financing co., & discounted i, at 
the same time transferring the agrec- 
meut to defts. who duly filed it in aceord- 
ance with Conditional Sales Act. The 
automobile was left in the possession 
of FE. who dishonestly puld it to pitt. :- 
Held: the real owner of the car being 
EF. or C. or hoth, E. had authority to 
dispose of his security. the conditional 
fale agreoment, to defts., & defts. were 
thereafter the ownera in law of the 
automobile. BENDER or. NATIONAL 
ACCEPTANCE CoRPN,, Ltp., [1989] 2 
DL. R. 222; 63 O. L. R. vila. CAN, 

nn (p. 690) i, — - 
— - In order to hold a buyer under 
a conditional snie agreement who bas 
defaulted thereunder Hable for the 
deficiency on a resale of the gooda by 
the seller the noties to the buyer of 
said resale imust be in striet accord. 
ance with the requirements of Con- 
ditional Sales Act, RK. S. B.C. 19e2t, 
c. 44, 8. 10 (3), notwithstanding that 
the agreement provides that = the 
seller can exercise the power of resale 
“by publte or private sale with or 
without notice.’- MARAH t. SIMPSON 
[1928) 1 W. W. 2. 956. CAN. 

nn (p. 690) il. —- — 
~ +] So Joug as the buver under a 
conditional sale agreement has five 
days’ notice of the intended resale, 
whether he gets it as the result of 
personal services or because ft is left 
aut bis place or nent to him by registered 
mail, the Conditional Sales Aet, ROS. A, 
1922, e. 150, 8. 11, i§ compiled with. ~ 
MINNEAPOLIS STEEL & MACHINERY 
Cu. m ParLrtumorw (NO. 2), fEVZss ft 
W. W. WR. 976. -CAN. 


nn (p. 690) Hi. -  -- oo 
Sufficiency Onua of proof.|--Where, 
fn an action by a vendor, under a 
conditional sale agreement for the 
badance of the purchase-price after be 
has repowessed & resold the goods, 
the defence is raiscd thut the Act bas 
not been compiled with, the burden 
of proving compliance rests on) the 
vendor, -THOMPBON of. SEOLINDER, 
[2924] 1 W. W. RR. 386. CAN, 


nn (p. 690) iv. - 
- .) Notiec Is not required to be 
given the buyer fn a case where the 
seller merely exercises his right under 
the contract of 8 baer the goods 
on the buyer's default & continneds to 
hold them without a resale or without 
making any nee of them for his own 
pn 2O8CH, ~ WaTKINS GARAGE, LTD. &. 


o_ = ” ~ 


McKoryvk, (1928) 3 WoW. B. f2t 
CAN. 
nn (p. 690) v. -~ oe _ ~ 
—.) Morok Can Lown Co. 4. 


BONSER, tty $D.0. R875; (1928) 
1W. W. HK. 803. ~CAN. 

¢ (Mp. 692) i. ee Se enero a Plead- 
ting.) - GREAT Wrst SaAvvLEeRY Co. v. 
Prime, [1928] 3 W. W. It. 705.-- CAN. 


p (p. 692) i. —~~ - — - Againat land- 
lord selling goods under diatreas errant 
—Govds purchased under a conditiona 
sale agreement & not 5 Ae pald for in 
full were sold under a distress warrant 
iseued dy deft. co. for rent owing by 
axsignees of the purchasers. Pitf., 
who had been employed by the tenanta 
& had also beromo an asbsignee of the 
vendor’s tnterest in said sagreciient, 
notified deft. co. before the distress 
vale of his interest in the goods. On 
the day of the sale he sued the tenanta 
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ae 


a a nt er ee 


AA A NANT “Re rn tne Serene ne oe 


2720. .idd. Annotation : —Refd. Re City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 298, 


—— — = ee Oe ee ey 


for wages, & in that action garnished 
deft. oo. for the amount thereof. Out 
of the proceads of the distress it paid 
amounts into ct. or direotly to pltf, 
which nearly cqualled bis claim for 
wages, He then brought the present 
action for the balance remaining duo 
under the conditional sale agreement : 
-~Held: while pitf. had, it seemed, 
dcharred himself from bringing an 
action for conversion, his present 
action was not in form one for con- 
version but ono for money had & 
received for that part of the proceeds 
of the distress sale which he was 
entitled to as axsignos of the original 
vendors; & it was, thereforo, con- 
sistent with the garnishee proceedi 
which were directed to that part, tf 
any, of the proceeds which tho tenanta 
were entitled to as purchasors of the 
oodsa.--CLEARWATER 0. CHILDS Co, OF 
fanrrona, LUrp., (1820) $8 I, I. R. 
$05; 2W. W. 1, 228; 38 Man, LW 
205, bass CAN. 

aa (p. 602) affd., (1988] 8D. L. TR. 
175; (1928) 8. OG. RR. 200.- CAN, 


as (p. G2) b. --- = ene ee SY 

-PICf. co. sold a motor car, under «a 
conditional sale agreement, to VPaolfic 
Motors, Ltd., retail dealors In cars, 
who sokl it, alao under wa conditional 
siule agreemont, to a buyer who de- 
foulted in hor payments. With pltf.'s 
consent, the ear was takeu back hb 
Pactfie Motors, otd., & then, with 
pitt.’5 consent, resold to one KF. under 
» conditional sale agreement which 
Wap assigned to pitf. KF. defanited & 
the car, without pltf.’s knowledge or 
consent, was taken back again & sold 
by Paciio Motors, Ltd., to deft. S. 
under no conditional sale agreemont 
which the Pacific Motors, Ltd., dis- 
counted with deft. Guaranty Corpn. 
Which took the aasignment in good 
faith. All the agreements were duly 
rogisternd. Pitt. sued for damages for 
vupvergion & ulko Rought a declaration 
that it was the owner of the car & 
entitled to pomeaivn of it. CGuuranty 
Corpn. disclaimed any interest in the 
ear, The Judge applying Conditional 
Sales Act, s. 4, & Sale of Goods Act, 
8s. 60, held that S. had obtained title 
to the car & dismissed the action. 
Pitf. appealod: -//rld: the appeal 
bhould be allowed, except us to the 
claim for darnages for conversion, & 
pitt, should be declared the owner & 
entitled to possession of tho car.- - 
ALLBUTT (W. J.) & Co., LrTp. »v, 
CONTINENTAL GUARANTY CORPN, OF 
CANADA, Lt). (hh. (2.), [1930] I dD, 1. R, 
“463 (1929) 3 W. W. RL. 20%.) CAN, 


co (p. 602) i. ~ + amy 
Where an agrocimont for the conditional 
pale of a motor car contained the 
following clause: ‘* We shall not at 
uny time, that is the mL hk suffer or 
permit: any charge or Hen whether 
Ponsexsory or otherwise to exis 
aguinst sald autemobile ': ~L/eld: 
this clause negatived the idea that the 
buyer could authorlas the doing of 
repoira im such @ way as to give the 
repairer @ len.— ALLAANCH FINANCE 
Co. & STANDARD Movors, Ura. o. 
Simons, [1028] 3 W. W. HL. 621.- CAN, 

hh (p. 692) 1. -— Te claim gooda 

After judgment for balance owing.\- 
RUS#ELL v. Rem, (1928) 1 D. . KR. 
62%.--CAN. 

hh (p. 692) fl. ---- ~ - Yo return of 
purchase-money on resclasion by vendor. | 
-- Where the seller of goods under 4 
conditional sale agreement reachids 
the agreement against the will of the 
buyer it 14 pot in all cases an inevitable 


ENGLISH AND Emprre Dicest SUPPLEMENT. 


result of the application of Ne “pee 
of restitutio in integrum 

buyer is oulitied to the ele of 
moneys pel spy him under the con- 
tract. If he has made use of the goods 
& is only able to return them to the 
seller in a depreciated condition an 
amount may bo allowed to the seller 
with jspeee to iar eae ot ue oods 


of ey 1938) 3 De De Le Su 954 3 
Bh ), y ° 

(ery “8 717.—OA 

b (p. 693) 1. Presumed in 








absence of Denes of arly gg with 
Act.|—Deft. had bought three horses 
& otber animals under a conditional 
sale agreement. The present action 
was Beongnt by the administrator of 
the gelier for the balance due under the 
agreement. Deft. pleaded that the 
exor. de son tort of the seller had taken 
the horses in satisfaction of the in- 

debtedness out of the possession of a 
man to whom deft. had sold them. 
There was no evidence herein as to 
what the exor. de son tort did with the 
chattels :-——Held : the burden = of 
proving that the exor. de gon tort had 
com lied with the terms of the agice- 
ment & of Conditional Sales Act as 
to retention of the chattels & notice of 
their sale was on pltf. herein, the 
administrator, &, in the absence of said 

roof, the exor. ‘must be presumed to 

ave ‘taken the chattels in satisfaction 
of deft.’s debt & so to have rescinded 
the contract.—NaTIONAL TRusT Co., 
Lp. v. er ee ys {1929] 2 De ak 863 ; 
25 3. 457, (1998) 3 W. WL. R 
723. Baca 


r (p. 698) i. - — Action to 
apagaanaks sunt due to seltler.j— 
BorroMs v, PAcir1o NORTHWESTERN 
LUMBER Co. (B. C.), (19201 2 W. W. R. 


——— oe 


bb 5 ae 3) i. eee ———, 

Deft. had Siok three horses "& ot other 
animals under a conditional sale agree- 

ment. The present action was brought 
by the admintatrator of the seller for 
the balance due under the agreement. 
Deft. pleaded that tho exor,. de son tort 
of the aeller had taken tho horses in 
satisfaction of the indebtedness out of 
the possession of a man to whom the 

deft. had sold them. The authoritv 
of the exor. de son tort to take the 
chattels & so bind the administrator 
was established by a prior decision in 
an action by doft. herein against the 
buver from him. There was no 
evidence horein aa to what the exor. 
de son tort did with the chattels :— 
Held: the burden of proving that the 
exor. de son fort hud complied with the 
torma of the agreement & of the 
Conditional Sales Act as to retention 
of the chattels & notice of their salo 
was on pitf. heroin, the administrator. 








—NAtTI LTp 

Lamson, das re Ww. &: 193 OAN. 
co (p. 6 i. —~——.}—The CO. 

co. panirases with defts. to construct 


sewers. To enable the co. to Enola ta 
its contract, it agreed to a Ar the 
necessary sewer pipes from pl 
to secure to pitfs. payment of the Bh 
tract price, assigned to them the 
money payable by sere under the 
contract, Notice of the assignment 
was not given at the tne nor until 
after the failure of the C, co. & after 
the completion of the work by new 
contractors employed by defte. After 
all the pipes had been placed in 
position, pltfs. asserted a 
remove the pipes, the price not 
been fully paid to them & there pene 
a provision in their contract with the 
C. co. that the pro pert in the pipes 
was not to pass to tter unless & 
until the whole price was pai 
Held: by Conditional Bales Act, 
Rh 8. O. - 1914, 8. 3 (4), me © property 
in the pipes passed to not- 
withstanding p)tfs. had complied with 
the A a oe ee — was an ‘ other 
erson,”’ 6 pipes were entrusted 
o it ae fie intention that the title 
should ass to defts.— DOMINION LOcK 
JOINT Pree Co. v. York, [1929] 4 
D, L. nN. 806 7 64 0, L. R, 365,—-CAN. 


ee (p. 693) 1. -— ~- ——~.]—~—Where a 
conditional sale agreement does not 
provide that the goods shall be at the 
risk of the gre during the continuance 
of the lien the loss falls on the seller 
in case the goods are damaged or 
destroyed before ie Bay vee! Passes.- — 
BURKE v. WEIR, [ D.L. R. 837, 
11928) 3 W. W. ne aT 1 CAN ‘ 


ff (p. 693) i. - What amounts to 
deliterii | Ae ®.  McCUuLLouGH, 
ee) 2D.L.R 434, [1928] 1 W.W. 

cea 22 Sask. L. R. 446. CAN. 


a 693) 1. ar Under 
Farm mpleoment Act, R. 8 1920, 
. 128, the contract in Form & for the 
oale of a second-hand implement on 
credit constitutes the ontire contract 
botween the partics, &, therefore, 
where no warrantios have beon stated 
thereon, ovidonce of alleged oral 
warranties {s not admissible, nor can 
it be added to or varied by ripheral 
tho provisions of the Sale of Goods 
Act as to implied warranties. ae 
& Sove v. Stace, [1928] 4 7). Rr, 
087. (1928) 3 W. W. RR. 448. oan. 


d (p. 694) i. —- - 
Wheie « contract for the sale of u 
large implement within Farm [mple- 
inent Act, R. S. S. 1920, c. 128, omits 
4 eee as prescribed by 
A., rovides for the 
length of Rea ae are to be kept 
available by the vendor, the words 
“for a period of ten years from the 


ee ~~ 





ee awe 





—_— 


1270 


implement shall b 
worded in apeatdanoe with cree fo 


£ roar Gynission Ph pee be said, oo oon: 
Li. were 3; [1 ouene wew Rr. 
a taK. 
d(p. tel a J 
In a contrac “A” of ‘the 


t in Form 

Act the piste iert for the insertion 
of ae dates of shipment were filled 
in by the words fs ri once,’ & it was 
held that, whatever the exact m 

of ‘‘at once” may be in any par- 
ticular case, the deviation from the 
form affected the substance of the 
contract &, therefore, was not curable 


by the application of Interpretation 
Act, 4. consequentiy under 
sect. 12 of Farm Implement Act 


invalidated the ooniteaat. although, 
under the circumstances of the case, 
the insertion of said words could not 
possibly have prejudiced deft. in any 
way.— ADVANCE UMELY ae da 
108 ; aw, We Ee 6 's (1088) 4 Vos 


FR 8 Hee dt die: 


R at “30 2 CA 


k (p, 604) — —~--— Proof.)— 
davit which meets the require- 
uate of Farm a RTI Acts te 8. 8S. 
1920, c. 128, s. 18 (2), is conclusive 
proof that Si aoet. (1) of said sect., 
which requires a contract for the sale 
of a “largo implement”? to be read 
over & oxplained to the purchaser in 

a language which he understands, if 
he does not understand English, waa 





comphed with.—PELLETIER v. *MIN- 
NEAPOLIS Tate ay ala Oo., 
[19828] 3 W. W. Rf. 463. 

k (p. 694 ——— ee 


ii. 

304) Hh affidavit ~ 5 litest ded 
for by sect. 18 (2) of the Act need not 
state what particular ining the wab 
used in reading & explaining the con- 
tract to the purchaser nor e details 
of the explanation. An sndavit to 
the effect required by said saub-sect. 
is conclusive roof of the facts stated 
therein, upon ae bein ng ae given, a 
the signature of the o 
whom the ears ar urports far fare 
been sworn & that he was an officer 
authorised to take such affidavit.— 
ADVANCE-RUMELY THRESHER Co. t. 
ZOMAR (eek) (19291 4 D. L. R. 653 

2 WwW. W. 014.~ GOAN. 
eo (p. au . ~——, J 
pre eis ie) Co., Lrp. v. STuR- 
GLa [1928)1 D.L kh. 2135 (1928) | 1 
W. W.R. 23; og Sask. L. R. 3 
pis (p. 695) i, —— ela eae = 
WMAN TRACTOR Co. tv. ANDREWS, 
(138) 1D. lL. BR. 544: [1928] 1 
W. W. R. 829.—CAN, 
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Part IV.—Conditions of Sale, Particulars and Special 
Stipulations. 


585. Add. Annoiation :--Refd. Charles v. Cardiff 634. Add. Citulions: 971..3.Ch. 4; 1881, T. 26, 
Collieries (1928), 44 T. L.. R. 448. Add. Annotation : Mentd. Coles v. White 


Oe ed ee ed 





a e-em aS a ae ~~ w --: — —-——/e 


PART I. SECT. 2, SUB-SECT. 2. 8B. ne SA Sie beled pit Was Pi | PART 1. SECT. 8, SUB-SECT. 2.-—E. 
o 1. —— —— Acceptance subject to | CUboTCeablc contrac oLween | ie | 988 1. Whether collateral agreement 
approval of title.|}—-NHENKTONE v. HEW- ed ir Saale Mi aad Aa re ra ne | binding~-Condttion to ment of 

BON Nie 3 (1958), 29 S.R.N. SW. 39. the interest was correct. —--MOnAW 1. wirty seeking to enforce agreement.)— 


MAGINNSS (Alta.), (1920) 1D. L. R, | KIBELEWAITE | v. GARLAND, [10 8) 
PART I. SECT. 4 tee LW ee a N. % L. Ht. 135. — NZ. 


| 260 ii. aru oe v. BOON 
greement as to interest.}—Pitt. | 5 _ ( 
would sell his os for $400- $600 : 
cash “* & balance 3. , 7 per cent.”’ 
Deft. answered : will” gel] farm for 
$1,500, six hundred cash. Balance 
$200 , paid in full 8 years.” Pitt. | 
t 





} 

149 ili, J—A recet t fora deport | PART I. SECT. 11. 

fond whieh omits reference tea forma | , she “Mert of diselatmer of onlin by 
| C6 1 OAT ae hac 

of the agr-ement providing fcr the option under a certain agreement to 


deferring of tho payinent of the bait hase land by a sr ep date The 


repile’ that a tke tnd epara remainder of the purchase-money in PUN until pure wna: subject. tw 
livery to pité op ba ent of $600 & » Stat. Frands.—-Lksivnk v. SCHNEIDER, , ‘a site ale judi dicated insolvent, & bia 
f or te 8900 - $1817} 2 W. W. R. 747; 36 DL. 2. Jaimed the 
delivery of « antec. £ e pay 598.—OAN. | trustees in insolvency dlwlalmod t 
able on deft.’s terms terest. at option : —Hdd : by virtue of the dis- 


7 per cent. Pitt. Setieed oe agree to 3 option bad come to an 


7 aaa Glalmer 
pey interest, & in a suit for specific PART I. een. %, SUB-SECT. 2. eu Me tie ¢ truxteen under the agres- 


| 
performance contended that the wholo | 194 ai B ae ; , Taeut mo the Jand free from the 

\ tee, ROWN tT. HAKRROWER seth é 
a ee inher’ waa sabe ra gah (1886), 3 Man. L. R. 441,--CAN. | Aaa ee) CANDY, (1929) 8. A. 

t's reply to it. Deft. odering 198 iia), 36 | ~Monain ane 
i> id § o Py om Ps 

eet Meiet was & GetaetAl al part of G (1913), 26 WW. R494; 5 | PART IM. SECT. 8, SUB-SEOT. 2,—A 
correspondence forming the er Man. L. . 58.—OAN. k. Reved., 7 A. R. 382. 
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Cases 684—1030. 


City Manchester Greyhound Assocn. (1928), 

45'T. L. R. 125. 

636. Add. Annotation: Consd. Bernard v. Williams 
(1928), 189 L. T. 22. 

-~—--.] -At a sale by auction of 
property belonging to deft. pltf. became the 
purchaser of a frechold cottage, subject to 
the National Conditions of Sale, clause 10 
of which provided that no error, misstate- 
ment or omission in the particulars should 
annul the sale, nor should any compensation 
be allowed by either party in respect thereof. 
The particulars stated that the cottage was 
let to a tenant whose notice to quite had 
determined, but who had heen allowed to 
remain in occupation on sufferance, & that 
the premised would be sold with vacant 
possession on completion. The statement 
was misleading, as the premises were in fact 
in the occupation of asub-tenant, who claimed 
to be entitled to remain on as a statutory 
tenant under increase of Rent & Mortgage 
Interest (Restriction) Acts, & refused to 
vacate them. The purchaser refused to 
complete without vacant possession, with 
which he could have resold the property 
at a profit, & sued the vendor for damages for 
breach of contract:- Held: the action 
failed. There was no breach of contract, 
the statement in the particulars being an 
error or misstatement within clause 10 of the 
conditions in respect: of which the purchaser 
could claim no compensation. —CURTIS v. 
Frencu, [1929] 1 Ch. 253; 98 I. J. Ch. 29; 
Le 1. T. 138; 45 T. LR. 15; 72 Sol. Jo. 

623. 
Add, Annotation :—Consd. Re Kelcham & 
Gawley’s Contract, [1980] 1 Ch. 56. 


829. Add. Annotation :—Consd. J.awrence v. Cassel, 
[1930] 2 K. B. 83. 


Add, Annotation :—Refd. He Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


.]——At an auction sale the pur- 
chaser bought freehold property sold subject 
to certain special conditions & to the General 
Conditions of Sale, 1925. The particulars & 
conditions of sale did not disclose the fact 
that two sewers, vested in the local authority 
& known by the vendors to exist, ran along 
the east side of the premises & along the 
vard at the back. Objection was taken on 
behalf of the purchaser. The vendors 
refused to release him from the contract, 
contending that the existence of the sewers 


77124. 


814. 


838. 


838a. 











did not prevent the use of the premises as 


re RIE tine cafe Me meee ceeds dent 





PART IV. SECT. 2, SUB-SECT. 7.-- | of title. 
A. (b) i. the follo 





— 


ri, ——- When time begins ta run— 
From delivery of proper abstract.) — 
SON ar aye (1927), 28 

Ss, ry . 8. eo & : Pherae s 
: prised within th 


4 acres, & of 


ni, --~.] ~Lovucn ». PAPE AVENUE 
Lanhb Co, (1928) 3 D. TI. R. 620; 
{1928} &.c. RO 61k.) ~=CAN, 


PART IV. SECT. 2, SUB-SECT. 9.-- 
B. (d) i. 


814 ili, reare aena —_—-——.]-- L. sold to N. a 
jeco of Jand which was described in 
he contract as “ containk by 

measuroment 137 acres or thereabouts 
being farm property on ©. Road at 
resent occupied by W. & being the 
and comprised in ’’ certain certificates 


Nixon v0. Lorrs 


N.S. W. 8; 
AUS, 


The contract also contained 
clause : 
misdescription of the property shall 
annul the sale but compensation shall 
made in respect 
The farm occupied 
ed to N Ode chic contained 
5 _. | eonvey o N., bu only contain: 

: : aware before completion :—Held 
transactions amounted 
ypeolific property & that the deficiency 
of three acres was not such a qualifica- 
tion as to area of the desoription of the 
land as would entitle N. to recover : 
compensation under th 

(1938), 29 Ss. R 
46 N.S - W.N 


PART IV. SECT. 2, SUB-SECT. 10.-—B. 


ENGLISH AND EmMprre Dicrest SUPPLEMENT. 


a dwelling-house, for which the purchaser had 
bought them; but abatement of the 
purchase price was offered by way of com- 
pensation. The purchaser declined the offer, 
& by this summons asked for a declaration 
that the propery was substantially different 
from that agreed to be sold, & for rescission, 
or, alternatively, a declaration that he was 
entitled to compensation :—Held : the failure 
to disclose the existence of the sewers, 
although materially affecting the description, 
did not force upon the purchaser property 
substantially different from that agreed to 
be sold; & the contract could be performed 
subject to compensation under Condition 35 
of the General Conditions of Sale, 1925.— 
Re BELCHAM & Gawiby’s ContTrRAct, [1930] 
1 Ch. 66; 99 L. J. Ch. 37; 142 L. T. 182. 

842. Add. Annotation :—Distd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

880a. Contract for completion ‘‘on or about ’’ 
given date.|—Lock v. BELL (1930), 69 L. Jo. 
219; 169 L. T. Jo. 238; [1930] W. N. 62. 

895. Add. Annotations: --Expld. Bernard v. Williams 
(1928), 189 L. T. 22. Consd. Lock v. Bell 
(1930), 69 L. Jo. 219. 

901. Add. Annotation :—Consd. 
(19380), 69 L. Jo. 219. 
-}—-Lock v. BELL (1930), 69 
L. Jo. 219; 169 L. T. Jo. 288; [1930] W.N. 

62. 





Lock v. Bell 





—_—_———_ 





908a. 


912. Add. Annotations :—Consd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch... 
277; Lock v. Bell (1980), 698 L. Jo. 219. 
Refd. Bernard v. Williams (1928), 93 L. T’. 22. 

913. Add. Annotation :—Refd. Bernard v. Williams 
(1928), 189 L. T. 22. 

916. Add. Annotation :-- Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 

925. Add. Annotation :— Refd. Bernard v. Williams 
(1928), 189 L. T. 22. 

1010. Add. Annolation :--Refd. Oxford Corpn. rv. 
Oxford Flectric Co. (1930), 143 L. 'T. 577. 

1016a. Condition to indemnify purchaser—‘‘ Local 
land charge of which vendor has had notice ’’ 
—Apportionment under Private Street Works 
Act, 1892 (c. 57)—-Effect of Law of Property 
Act, 1925 (c. 20), s. 198.|—-ffe MIDDLETON & 
Youna’s Contract (1929), 167 L. T. Jo. 244 ; 
67 L. Jo. 274; [1929] W.N. 70. 

1017. Add. Annotation :—Refd. Dennerley 7. Prest- 
wich U. D. C. (1929), 141 L. T. 602. 

1080. Add. Annotation :—Distd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 





Wieatns, {1917] 2 W. W. BR. 895; 
Man. L. R, 572.— CAN. 

ec. Pryment into bank—Payment 
must be made during banking .f oy. 
BOERICKE te. SINcLaM, (1929) 1D. L. bh. 
561; 63 0. L. Rt. 237.— CAN. 


PART IV. ame | cree 10.— 
o (&). 


* No corror of 27 


i. 
° 


thereof. . . 
by W., & com- 


. was 
: the 
‘ ad. Interest on unpaid purchase-money 
to @ sale of | 49 be added to princrpal.|—Where, by 
a contract for sale of land, it was 
| stipulated that, in the event of intervst 
on the unpaid purecbase-movey being 
unpaid at. the end of each year, the 
same should be added to the principal, 
the ct. refused to decreo specific per- 

of" | formance bv the vendor on payment 
of the principa] & simple interest only, 
or except upon payment of the interest 


contract.-— 


according to the agreement.——-HENDER- 
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Vol. XL.—Sale of Land. Cases 1064—-1162a. 


Part V----Vendor’s Title. 


1064. Add. Annotation :—As to (1) Folld. Flexman ' 
v. Corbett, [1930] 1 Ch. 672. 

1075. Add. Annotation :—Consd. Flexman v. Cor- 
bett, [1980] 1 Ch. 672. 


1078. Add. Annotation :—Distd. Turner v. Watts 
(1928), 188 L. T. 680. 


1100a. ———.}~—Declaration in assumpsit stated. 
that pltf. bargained to buy of deft., & deft. 
agreed to sell to him, a dwelling-house & the 
fixtures therein, for the residue of a term of 
years then and still unexpired therein, to 
commence from a certain day, to wit, Jan. J, 
1840, for the sum of £60; & that thereupon 
deft. promised to execute a proper convey- 
ance, to make out an abstract of title, & 
deliver possession from Jan. 1, 1840, ete. At 
the trial, the following paper, signed by deft., 
was read in evidence: ‘‘I agree to sell the 
house & fixtures, No. 163, Piccadilly, to com- 
mence from Jan. 1 next. for £60” :—Held: | 
this document imported the sale of an interest 
in fee simple, & did not sustain the contract | 
as alleged in the declaration. Huaques r. j 
PARKER (1841), 8 M. & W. 244; 5 Jur. 780. | 
! 
| 


| 


1104a. Sale by vendor in specified capacity.]--— 
Where, in a vendor & purchaser contract, 
it is stated that the vendor will make title 
in a specified capacity, the contract does not 
amount to a warranty that he will make title 
in a particular manner. The warranty is | 
no more than a warranty that a good title 
shall be made ; & the purchaser can be forced | 
to accept such good title, even though made 
by the vendor in a capacity other than that ! 
specifled. 

By special conditions of sale, subject to 
which two houses were sold by auction, it was 
stated that the vendors were selling as 
** trustees for sale ”? under the will of A. On 
examination of the title by the purchasers, 
Wo appeared that no trust for sale was con- 
tained in the will: Held: the above state- 
ment did not affect the powers of the vendors 
fo make a good title ag the legal personal 
representatives of A.— Re Spencer & 
HAUSER’S CONTRACT, [1928] Ch. 598; 97 | 
L. J. Ch. 335 3 139 L. T. 287; 72 Sol, Jo. 336, 


1115. Add. Annofation: Generally, Reftd. Re Sand- 
well Parh Colliery Co., TFueld rv. The Co., 
f1129) 1 Ch. 277. 

1151. Add. Annotation: Folld. Re Spencer & 
Hau-er’s Contract, [1928] Ch. 598. 


1152. (Citation: -For “ [1928] W. N. 185" read 
‘* No. 1104a, ante.” 

1162a. --~— Covenant by vendor to indemnify 
mortgagee- -Registered charge.}] On July 11, 
1929, the purchaser bought Lot 2 at a sale 
by auction & paid a deposit. The particulars 
of sale described Jot 2 as an unrestricted 
freehold, practically an island block, with 
four frontages to Little Orford Street & 
three other streets in Chelsea, the block | 
forming an excellent building site, when the 

existing buildings came into hand. On 

examining the vendors’ registered absolute , 
title the purchaser found Entry 7 in the: 
Charges Hegister stating in cffect that on: 


~ 


ee 


the transfer of Lot 2 & other property to the 
vendors on May 23, 1929, by mtgees. selling 
under their power of sale in a mtge, of 
Feb. 17, 1903, from Co. A., the former owners, 
the vendors by way of indemnity to the 
mtgees., but not further or otherwise 
covenanted to perform the obligations of 
Co, A. under a deed of Dec. 23, 1905, made 
between Co. A. & the Chelsea Borough 
Council & under a London County Council 
Order of Dec. 12, 1905. The deed of Der. 23, 
1905, made in pursuance of a large building 
scheme by Co. A. provided for the stopping 
up (inter alia) of Little Orford Street & for 
making certain new streets, including a new 
transverse street bisecting Lot 2. The 
Borough Council were to obtain the necessary 
Closing Orders, & Co. A. were to lay out the 
new streets at their own expense. By their 
order of Dec. 12, 1905, the Jiondon County 
Council on the application of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Co. A. 
should covenant to lay them out, & on 
Dee. 21, 1905, Co. A. covenanted accordingly. 
On July 10, 1906, on the Borough Council’s 
application, the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme 
had not yet been proceeded with. Little 
Orford Street was still open ; it was in fact 
repaired by the Borough Council; & at the 
date of the contract neither the vendors nor 
the purchaser knew of the Closing Order's 
existence. On discovering Entry 7 tho 
purchaser required tho vendors to delete it 
from the Register & to obtain a release of 
the obligations, &, on their refusal, he issued 
a vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently discovering the Closing Order 
he discontinued the summons & brought 
this action claiming a declaration that he 
was entitled to repudiate the contract, 
damages for breach, & return of the deposit. 
The vendors denied any breach & counter- 
claimed for specific performance : —/Teld ; 
(1) as the title of the vendors & their mtgec. 
predecessors was paramount to the 1905 
documents, so that they were not bound by 
Co. A.’s obligations thereunder, & the 
vendors’ covenant of indemnity was a mere 
personal covenant to indemnify the mtgees, 
against a non-existent liability, the purchaser 
was not entitled to require the removal of 
Entry 7 from the vendors’ registered title, 
but must be satistied with a clean transfer 
not referring to the indemnity, & it would be 
the Registrar’s duty to omit any preferenco 
thercto in the purchaser’s registered title; 
(2) the twenty-four years’ old Closing Order 
did not affect the title, but, if & so far as it 
was inconsistent with the particulars, merely 
raised a case of innocent nusrepresentation, 
on which the purchaser could neither re- 
pudiate the contract nor recover damagos, 
his only remedy being to resist specific 
performance. Therefore, the purchaser’s 
action failed on both points; (3) on the 


ee tm 


PART V. SECT. 2, SUB-SECT. 2. 
n i.-——.}—Re TuHompson & JENKINS, [1928] 4 D. lL. R. 564: 650. L. R. 33. CAN. 
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Cases 1162a—1786. ENatisH AND Emprre Digest SUPPLEMENT. 


vendors’ counterclaim for specific per- 
formance that there was in fact no mis- 
representation in the particulars, as the 
word ‘street’ even in London did not 
necessarily mean a public highway. ‘There 
was therefore no ground for refusing specific 
performance.—-BARNES v. CADOGAN DE- 
VELOPMENTS, Lrp., [1980] 1 Ch. 479; 99 
L. J. Ch. 274; 142 L. T. 626. 

1177. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

1178a. Property subject to closing order—-Unknown 
to vendor.]— BARNES v. CADOGAN DEVELOP- 
MENTS, Lrp., No. 1162a, ante. 

1194. Add. Annotation :—Mentd. Re Mills, Mills 
v. Lawrence, [1930] 1 Ch. 654. 

1219. Add. Annotation :—Refd. Re Spencer & 
Hauser’s Contract, [1928] Ch. 598. 


1242. Add. Annotation :—Folld. Flexman v Cor- 
bett, [19380] 1 Ch. 672. 


1259. Add. Annotation :—Generally, Refd. Man- 
chester & County Bank ». Monk (1929), 73 
Sol. Jo. 465. 


1275. Add. Annotation :-—Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 277, 


1416a. Subsequent od a urchase by solicitar from 
client.|—A. solr., who has been employed to 
advise on a title, cannot, on purchasing the 
land himself of his client, net up an objection, 
which he did not think of any importance 
when advising his oe a ae -—BEEVOR v. 
SIMPSON (1820), Ta 69; 48 BE. RB. 28. 


Sagi P, FLoop v, PriTcHARD (1879), 40 L. T. 





Part VI.---Position of Parties Pending Completion. 


1488a, —— -|—It is sometimes said that 
under a contract for the sale of an interest 
in land the vendor becomes a trustee for the 
purchaser of the interest contracted to be 
sold subject to a lien for the purchase-money ; 
but however useful such a statement may 
be as illustrating a general principle of equity, 
it is only true if & so far as a ct. of equity 
would under all the circumstances of the case 
grant specific Backs ea of the contract 
(per Cunr.).—-Howarp v. MILLER, [1915] 
S ‘i 318; 84f.J.P.C. 49; 112 L. T. 403, 

Annotation :-—Retd. rokrs Trust & Safe Deposit Co. r. 

Snider, [1916} 1A. CG, 2 

1500. Add. year ~Mentd. Cotton v. Heyl, 

{1930] 1 Ch. 610. 


1509a. ———.]--PUDDICOMBE v. BYTHESEA (1828), 
1L. J. O. 8S. Ch. 186. 


1568. Add. Annotation : —Generally, Mentd. Oxford 





ha tee v. Oxford Electric Co. (1930), 143 


1594. Add. aiiien :—Refd. Page v. Scottish 
Insce. Corpn. (1929), 98 L. J. K. B. 308. 
1597a. -J—PINCKR v. CuRTHIS (1793), 4 
Bro. C. C. 383, n.; 29 EH. R. 920. 

1681. Add. Annotation :—Refd. Oxford Corpn. v 
Oxford Electric Co. (1980), 143 L. T. 577. 

1640. Add. Citation :—[1928] Ch. 340. 

1658. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1980), 143 L. T. 577. 

1682. Add. Annotation :—Refd. Oxford Corpn. v. 
Oxford Electric Co. (1930), 143 L. T. 577. 

| 1697. Add. Annotation :—Mentd. Oxford Corpn. 
v. Oxford Electric Co. (1930), 143 L. T. 577. 

1716. Add. Annotation :—Refd. Re Fenton, Ex p. 
aca Textile Assocn. (1930), 99 L. J. Ch. 

1786. Add. Citalion :—[1927] B. & C. R. 137. 








362; LW. W. R. 241.-—CAN. 


PART V. SECT. 38. 


se, Sale by company-——After removal 
alae re BS sated J- A oo. incorporated in 
. was registored tn Tasmania 
a : "toreign co. It acquired certain 
land in Tasmania. On Aug. 14, 1924, 
the oo. filed a notice that it bad caasod 
10 carry on business in Tasmania, & the 
registrar thereupon removed ite name 
fron. the register. On May 16, 1925, 
Lhe vo. contracted to sell the eat land to 
bB.: —Held: e land in question was 
stil vested in the oo., & there would bo 
a duvlaration that it could show a good 
markotahle title.—-2te Lanorn Parers, 
Lrp. & Rurron’s Conrract (1925), 21 
Tas, lL. EH. 85 -—AUS. 


PART Vv. SECT. 5, SUB-SECT, 8.--B. 


sf. Proof of charge-—Nolte of execution 
on abstract of title. at alan v. WESBROOK 
\1900), 7 Terr, L. R. 10.—CAN. 


PART VI. SECT, 1, SUB-SECT. 2.—A. 


sg. What amounts to possession— 
Actual occupation of part.) —McCKINNON 


v. MCDONALD (1867), 13 Gr. 152.—CAN. 


sh. tight to session as against 
tranaferce of ond ee Pitf., a purebaser 
under an  eeriant for the sale of 
land ebich pro provided that he should 
have the right to immediate possession 
entered into possession & filed a 
caveat, claiming an interest as owner 
under tho agreement. The vendor 
assigned the ment tothe M. H. Co. 
& aibasqueil 'y transferred the land 
to deft. co. which obtained a certificate 
of title subject to the caveat, but 
acquired no rights under the agreement 
for spate, Pitt. having left the property, 
deft. put deft. into possession 
without. the knowle dge or consent of 
Itf. :~—Held: pitf. was entitled to a 
yadgment declaring him entitled to 
immediate cer emar os of the property, & 
was enti o to damages for the 
prougt user of his land, such damages 
o be caloulated & allowed up to & 
inclurive of the day of the entry of the 
t.—WaADDELL vw. GRAY-Camp- 
Lro. & ScarRrRow (1929) 8 
R. 488; 2 W. W. R113; 25 
L. R. 527; revag., (1929) 3 D si, R. 
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PART VI. SECT. 1, SUB-SECT. 5. 


Taxes—-Composition with 
revenue ree ana of.) —KRBILL 
®. HONTER (1928), 39 B. O. BR. 396.— 


can 
—-—.}—Hvery vendor & pur- 
see of land situate in Alberta must 
be held to have contracted with 
reference to Unearned Increment Tax 
Act, &, in the absence of an ment 
to the ‘contrary, there is impHed in an 
agreement for the sale & purchase of 
so land an obligation on the vendor 
y or cause to be paid the portion 
of he tax pa Fayab® in respect of any 
increase in value prior to the making 
of sald agreement, aie at » there is 
implied an sereamene by the vendor 
that, if the ee the ae the diene | 
ortion of the tax, t 
e entitled to recover it eg him 
CANADIAN Sigs ee aur sae TD 
& OfNTRAL PRO . 
ag hr aad aad Fae: 3 D. Db. = wit 
W. W. R ad93 
revsg., 11530) 2 Pb. L. # So -CAN. 


i -—— 


Vol. XL.—Sale of Land. Cases 1802—2153. 


Part ViIl.—Vendor and Purchaser Summons. 


1802. Add. Annotation :—Consd. Clayton v. Clay- 1823. Add. Armoiation :—Refd. Johnson v. 


ton, [1980] 2 Ch. 12. 


1822. Add. Annotation :—Refd. Flexman v. Cor- 


bett, [1980] 1 Ch. 872. 


Clarke, 


[1928] Ch. 847. 


1868. dd. Annotation : —Generally, Mentd. John- 


son v. Clarke, {1928] Ch. 847. 


Part VIIl.__-Remedies under an Uncompleted Contract. 


1944a. S. 2’. WESTERMAN v. PANTLIN (1900), 3 
Seton on Judgments & Orders, 7th ed. 2218. 
Annotation :-—-Foalld. Olde v. Olde, [1904] 1 Ch. 35, 


2008. Add. Annotation :—Refd. Wilson v. Balfour 


(1929), 45 T. L. R. 625. 


2009a. 
2182, post. 





2018. Add. Annotation :—Dbtd. Bernard v. Williams 


(1928), 139 L. T. 22. 


2014. Add. Annotation :-—Refd. Bernard v. Williams 


(1928), 139 L. T. 22. 


2049. Add. Annotation :— Refd. Re Sandwell Park 
Colliery Co., Field v. The Co., [1929] 1 Ch. 


277. 


ea 


PART VIII. SECT. 1, SUB-SECT. 1.~~A. 

k (p. 221) i. ——- Ftequisites of 
valid cancellation notice.}—BROWN 1. 
Baad (1912), 17 B. Cc. R. 16.— 


o (p. 2233) 1. —-+--—~- ——] - 
HAMILTON vo. TAYLOR (1919), 47 
N, B. R. 145.—CAN. 

aa i, -—— On Liability of defendant 
for costs.j)-—Where a vendor al for 





specific performance, personal judg- 
ment, & in default of payment the 
usua) relief by way of cancellation 
elects immediately on becoming en- 
titled to judgment to take a judgment 
for cancellation, a provision for pay- 
ment of costs by the deft. personally 
on his failure to redeem should not 
ordinarily be included in the judgment, 
at least where deft. has not dofended 


the action.—BzaTON wv. HAMBICKI 
(Man.), [1929] 1 D. L. R. 9823: 1 
W. W. R, 375.—CAN. 

sm. Vendor unable to give title— 


Through purchaser's acta-—~Liability of 


trchaser under contract.|--WILKIN v. 
on (Alta.), [1927] 2 D. L. R. 87.— 


sn. Time allowed purchaser to nuke 
good default——-Dependent on circum- 
stances. }-—-SINGER v. GARRETT, [1929] 
4p. L. R. 132; 2 W. W. KR. 201; 41 
BR. Cc. RR. 160.~—-CAN. 


PART VIII. SECT, 2, 8SUB-SECT. 2.——A. 
1971 x. ——~ ——.]}-—-In an action 
by a purchaser to have an agreement 
for the sale of land declared rescinded 
& for the return of 4 sum of mine: 
paid thereunder & another sum, whic 
was an amount realised by the vendor, 
out of sold from the land, in 


terns 


f 
declaration of on, 
also asked for by deft., was granted, 
the claim for the return of the money 
was dismissed.—_-_Kwana co. PIPER 
Ofen.),, (1930 1D. L. R. 83; [1929] 
W. ° R. 3 2.-—OAN. 


——-.]— BERNARD 1. WILLIAMS, No. 


ne ret ee er 


2061. Add. 


2080. Add. 


Annotations ; - Consd. 
Park Colliery Co., Field 2. Tho Co., [1929] 
1 Ch. 277; Lock ev. Bell (1930), 68 1. Jo. 219. 
Refd. Bernard v. Williams (1928), 139 L. T. 22. 


Annotation > -Distd. Re 
Gawley’s Contract, [1980] 1 Ch. 56, 


Re Sandwell 


Belecham & 


2087. Add. Annotation :--Refd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224, 


2151. Add. Annotation: -Refd. Re Sandwell Park 


277. 


1 Ch. 277. 


aOR eS a NY 


o. Revsd., 33 0. a. R. 78. 


PART VIII. se és SUB-SECT. 3. 
. (@). 
2062 i, DA? A erase -Of agent 
of vendor.|—Whero the ground of 
rescission of a contract for the purchase 
of Jand ia tho fraudulent miarepreacnt a 
tion of the agent of the vendor, &, 
therefore, in law of the vendor himself, 
the purchaser fn entitled to reafitutio 
in integrum from the voudor & there- 
fore even though w deposit. under the 
contract has been paid to the agent us 
*‘ stakeholder ** the purchaser is en- 
titled to an order for the repayment of 
the doposit by the vendor. SWinptr.. 
t, KNIBB (1029), 20 G H.ON. S&S. W. 
825; 46 Nv. SB. W. W.N. 102. AUS. 


PART VIII. waa ra SUB-SECT. 3. 


so. Deposit paid— Provision for pay- 
ment of further sum on fired date 
Failure of purchaser to pay.}-—Teld: 
although the vendor had neither 
exeouted nor offered to execute a con- 
veyance he was entitled tu suo befcre 
coinpletion, Inasmuch as the contract 
fixed a definite date for the payment 
& did not postpone it until completion 
or unfi] after completion. PERPETCAL 
TRruarTer Co. v. UNIon TRuaTERK Co. 
eer 28 S& H. N. 8. W. 222: 

ry gS. Ww. W. N, 30.--- AUS, 


PART VIII. SECT. 2, SUB-GECT. 3.-- E. 


2 1. -+- Where the ct. gives a 
purely equitable relief as in the case of 
reacission of a contract & repayinent 
of the moneys paid by the purchaser, 
the grat & will carry interest from the 
date of the payment until the date of 
repayment, whenever repayment takes 
place. bunt will not carry interest 
as «@ judginent.—SKINNER v. JAMES 
SYPHOK(D Visipi.e MEASURES, LTp. 
(1927), 28 B. 1. N. B. W. 20.—-AUS, 


PART VIIL SECT. 2, SUB-SECT. 3.-—G. 

sp. Form of action.|—-CLARKE 1%. 

rt ema (1839), 4 Ont. Dig. 7210.— 
PART VIIL. SECT. 3. 

m (p. 242) i. ——- ——-.}-- When a 
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2153. Add. Annotation: 
well Park Colliery Co., Field vc. The Co., [1920] 


Colliery Co., Field +. The Co., [1929] 1 (h. 


Asto (tL) Consd. Re Sand- 


artes Sin ERROR 


contract of sale & purchase is put an 
end to by the vandor on the purchaser's 
defuult, & it Ieatlont as to the right in 
that event to retain or recover hack 
instalinents of tho  purchase-money 


— eee eee ” “ue 


| already paid, tho purchaser can recover 


them from fhe vendor subject to the 
deduction of the amount of such loss 
as the vendor bas suffered through the 
purchaser’s fuflure to completea.—- 
STRYHENGON ¢, Hromuey, [1028] 4 
37 Man. L. it. 487. —CAN. 


o (p. 212) 5%. - —~- .}-~THAGEN 
Frais (1915), 31 W. GL. RR. 661; 8 
W. W. £1099, GOAN, 


mi ip. 2413) 1 Repudiation by 
purchasr,| -~Where an agrooment for 
the sale of land {8 atlent aw to what tr 
to become of tnatalments of purschase- 
money alroady patd on the cancctlation 
of the contract, the purchaser is not 
entitled to recover thom from tho 
vendor where the purebascr has re- 
pudiated or voluntarily abandoned the 
contract, GREAT Wrst LIFE AHA’CR 
Go.» PRAIRIE DEVELOPMENTS, LITD., 
[3928] 3 W. Ww, H. 603.--CAN. 


sy. On cancellatton- Necearily for 
erprens agreement, \-- CRONHOLM v. COLE 
(i928) 8 . L. R. 32t. -CAN. 


PART VIII. SEOT. 4, SUB-BECT, 1. 


ai. ---- Failure of vendor to perform 
rondition--Condition to ave on 


upertyF -FREEMAN WU. MAXWELL, 

it 8) 8. C. (Ct. of Sess.) 682.— BCOT. 

PART VIII, SECT. 4, SUB-SECT. 3.— 
A. (a). 


216% vi, ~--—- -- +)-—-Tho agres- 
ment for sale held to show an Intention 
to sell the ruinerals as well as the 
surface: &, since the vendor was 
unable to make title to the ninerals, 
the purchaser was held entitled to 
have the vendor's action for specific 
performance diamissed & to succeed 
on his counterclaim for resclasion.— 
Kwiounr Sucak Co., Lp. v. WEBSTER, 
(1929) 4 D. L. Kk. Sol; 2 W. OW. RR, 
505; 24 Alta. I.. B. 174.—CAN. 


st. Vendor unable io gtve title-—Public 
Works Act, 1908, 9. 116.}—UPHAM v. 


Cases 2182—2475a, Enciuish AND Emprre Digest SUPPLEMENT. 


2182. To the existing paragraph add as follows :— 
Semble : if time had not been of the essence, 

plitf. would not, in an action for recovery 
of deposit, have been entitled to rely on the 
absence of any memorandum in writing of 
the contract. 
Add. Citation : - 1389 L. T. 22. 

2199. Add. Annotation :—Distd Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

2215. Add. Annotation :-—Folld. Flexman v, Cor- 
hett, [1930] 1 Ch. 672. 


Add. Annotation -—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


2220. 


2228, Add. Annotation :—Folld. Re Belcham & 
Gawley’s Contract, [1980] 1 Ch. 56. 

2224. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

2242a. —--- —-— -—- Part of Archaea sient & 


WILLIAMS (1701), Colles, 117; : “1 I. R. 
209, Hi.lL. . 
2287. Add. Annotation :—Refd. Curtis Moffat rv. 
Wheeler (1929), 98 L. J. Ch. 374, 
23086. Add. Annotations :-—Refd. Curtis Moffat tr. 
Wheeler, [19209]2 Ch. 224; Barnes v. Cadogan 
Developments, Ltd., [1930] 1 Ch. 479. 





Part IX.—The Conveyance. 


2866. Add. Annotation :—Refd. Bernard v. Williams 
(1928), 139 L. T. 22. 


2367. Add. Annotations :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. Mentd. Barnes »v. 


enogen Developments, Ltd., [1930] 1 Ch. 


2379a. ---- ———.|—te Durrant & 
(1881), 18 Ch. D. 106; 
W. RA. 37, OC. A. 

Annotations ; ~Refd. Re Newton’s Trusts (1882), 23 Ch. 1 

L: Miller v. Collins, [1896] 1 Oh. 573. 

2382. Add. Annotation :—Refd. General Medical 
Council » J. R. Comrs., HKnglish Branch 
Council of General Medical Council] v. Same 
(1928), 139 1. TW. 225. 


2459, Add. Annotation: —As to (3) Refd. Blay v. 
Pollard & Morris, [1930] 1 Kk. B. 628. 


2475. Add. Annotation : - Refd. Curtis Mottat 
Wheeler, [1929] 2 Ch. 224. 


2475a. — Consent in favour of specified 
nominee.} ~On a sale of Ieascholds by an 
original lessee, completion m_ favour of a 
solvent nominee of the purchaser can be 
enforced, unless it 1s shown that the sale was 
yranted upon considerations purely ion. 


re ren ne 


STONER 
45 14 T. 8683; 30 


e. 


Cee et Ml Mt 


PART VIII. = 4, SUB-SECT. 3.— 


- (a). 
p. Hevad., 15 Sask. L. BR. 410. 
PART VIII. se 4, SUB-SECT. 3. 


ti. - —- Value of crop.J—-Whore the | 
purchaser of a farm was induced tu 
agree to buy it by the statement of the 
vendor that tho crop thereon, which 
was then eut & ineluded in tho sale, 
but not yet threshed, was worth a 
ecrtain amount which, "aftor threshing, 
proved to he exc CéEIVe, to the oxtent 
of about two & a half tinics ite real 
value : —ield : purchaser was entitled 
to have tho agreement rescinded,— 
Rasou «. Wlornn (Man.), [1929] 4 
DL. R, 809; 2 W. W. 2. 673.—CAN, 


PART VIII, SECT. 4, SUB-SECT. 3. --E. 


av. Restrictive covenant —IJviselosure 
of * building covenant.’’)}-—Certain Jand 
was sold subject to a special condition 
that the sale was made ‘“ subject to 
the existing building covenant which 
provides (inter alia) that no building 
may be erected other than of brich or | 
stone or at cost of less than £500.” | 
The building covenant later disclosed |! 
on the title further provided, “ & no | 


there 


ee =) (1929), 29S 
ig N. 


Mela: 


such building so erected shall be used 
er occupied for any other purpose 
than a private dwelling -house 

Held: the phrase “ building Oven - 


form part of the rea 


did not primarily denote a 
dealing only with the oonstrantion of 
{the building, but included a covenant 
dealing with its. user, 
wos @ sufficient disclosure by 
the vondors.— SHI NATONE 1. 


. W. W.N. yg AUS. 


PART VIII. SECT. 7, SUB-SECT. 3. 


o i, ——~— Sale of hotel & licence.) — 
the measure of damages was 
the difference betwoen the price 
& the value of the land conside 
security for realising the deticioncy in 
the sum contracted to be paid, less the 
amount of the deposit paid by the 
purchaser, & the net amount of the 
compensation recoived by the owner 
wuler the Licensing Pass — SUMMERS 

yr ns (1928) W. 


PART VIII. air 7, SUB-SECT. 4.— 


of them were Soa to the land by 
nothing but their own weight. 


to the purchaser, but the purchaser must join . 
in the assignment for the purpose of 
guarantecing the performance of the 
covenants. 

Pitf. co. agreed to purchase from deft. 
property of which deft. was under-lessee. 
{ier underlease contained a covenant not 
to assign without the under-lessor’s consent, 
not to be withheld in the case of a responsible 
assignee. The under-lessor refused a licence 
to assign to pltf. co., but deft.’s solrs. were 
informed that a licence would be granted 
to complete in favour of a specified nominee. 
'The licence was in fact available, but deft. 
never formally applied for it: & ultimately 
her solrs. returned the deposit paid by pltf. 
co., who thereupon brought this action for 
specific performance :—Held: deft. could 
he compelled to complete in favour of the 
specified nominee. 

Lorn CAIRNS indeed seems to have con- 
sidered that, if the phrase {subject to the 
title being approved by our solrs.] meant 
what the Ct. of Appeal thought it meant, 
it would follow that the purchaser was at 
hberty through the medium of his solr. to 
ene the title from mere caprice ; but none 








therefore became the proporty of deft. 
who beeame registered owner of. the 
land in pursuance of the purchase 
thereof at a tax sale under the Asacss- 
ment Act. Certain machinery in said 
ne was also held part of the 

ly MCC tICHFON tv. LIGHTFOOI, 

ATEN }2W. WR, 240 —CAN. 


sx. ——.]—Wire fencing & fence 
posts erected or completed by the deft. 
while he occupied land, proviously 
rented to him, as purchaser under au 
instalment agreement made with the 
Crown held to have become part of the 
sofl, & therefore, to have passed to 
the Crown when the deft. gave up the 
agrecinent & surrendered all his Interest 
in the Jand to the Crown, & to capt 
heeome aubsequently the proporty ot 
the pltf. when ho purchased the lan 
from the Crnwn.—LaRocneLre i 
Ale {1928} 3 W. W. R. 731.-- 


& therefore, 
JiRWwsRon 


covenant 
. RON. S. W. 3773 
} 


eed 
as & 


. iL Rr. 115.— 


PART IX. SECT. 5, SUB-SECT. 1.— 


2336 i. Revsd., 10 Alta. L. R. 478. E. (a). 


PART IX. SECT. 1. 


sw. What passes by conveyance.)—- 
Buildings erecten by the owncr of land 
for use in the making ¢ of bricks held to 


| sy. Descripteon by reference to monu- 
| ments.}—Apart from special statutory 
prot isions, the description in & convey- 
| anoo of land is to be construed by 
| miele ae to the eoneMen an the 
round. ee 
T1928] 3D. L 
R. 577 CAN, 


ee tend by mae bis ; (logs) 2 We W. 
They | 
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of the judges accepted this extreme view. Morrat, Lrp. v. WHEELER, [1929] 2 Ch. 224 ; 
ne vt eoesoneeles they ste toe as good 98 L. J. Ch. 374; 141 1. T. 538. 

necessary ingredient. t . 
other hand, it seems to be patting Pe ae d a 2505. ran Annotation : —Mentd. Neale v. Merrett 
strain on the words to construe them, when | (1930), 70 1s. Jo. 95. 


used by a layman, as connoting not the 2530a. Right to give directions as to application of 
approval of his own solr., which is their plain, purchase-money —— Application of Law of 
ordinary meaning, but the decision of a ct. Property Act, 1925 (c. 20), s. 27.]—Rec 
of justice after an unknown delay & at an Wieut & Besr’s Brewery Co., Lrp.'s 
unascertainable cost (MAUGHAM, J.).— Curtis ConrRact (1928), 73 Sol. Jo. 76. 








Part X. Title Deeds. 


2571. Add. Annotation: —Consd. Clayton 1.) 


Clayton, [1930] 2 Ch. 12. : 2588. tdd. fnrvluteon: Consd.  Clasten ot. 
2576. ddd. Annotation :—Refd. Clayton v. | Clayton, {19380} 2 Ch. 12. 
Clayton, [1930] 2 Ch. 12. 


Part XI. - Position of Parties after Completion. 


2614. Add. Annotation :—Refd. Grant v. Edmond- | 2683a. o) STEVENS bp, WILtng A Co. 
son (1930), 143 L. T. 749. Lrp. (1929), 167 lL. TN. Jo. 1783 67 L Jo. ves: 
é 


2615. Add. Annotation :-—-Consd. Grant v. Edmond- [Lu20] W. N. ds. 
son, [1930] 2 Ch. 245. 2698. widd. Lnrolaflion: Consd. Sunderland & 
2618, Add. Annotation :—Consd. Girant vr. Mdmond- South Shields Water Co. v. Hilton (1928), 97 
son, [1930] 2 Ch. 245. lL. J. K. OB. Oe. 


2623a. Covenant for joint user of cistern —Con- | 9700. Add. Annolafion: Distd. Sunderland & 
struction.|—HEY v. APPLEYARD (1655), 21 South Shelds Water Co. v. Hilton (192), 97 
L. T. O. 8. 310. 7 LJ. K. BL 516. 


2625. Add. Annotation : —Consd. fe Belcham & © 97949, Covenant against building bungalow 
Gawley’s Contract, [1930] 1 Ch. 56. Meaning of “bungalow.’"} A conveyance 


2656. Add. Annotation : ~Mentd. Graigola Merthy: contained a covenant by the purchaser not 
Co, v. Swansea Corpn., [1920] A. C. 344. to erect more than one bungalow “ onthe prece 
2667. Add. Annotation : —Refd. Cirant v. fdmond- of land conveyed: - Meld: a bungalow was 
bon (1930), 143 L. LT. 749. | a dnnlding of which the walls, with the 


ERAS ER ET I ETT AS ORKNEY  rarerranimneet 


PART IX. SECT. 8, SUB-SECT. 3.- A. 


sz. Crop-payment plan -Conversion 
of crop—Liaamlty of  purchaser.J— 
GROVES v. HuLL (Alta), (1926) 2 
Ms 640; (1926) 1 W. W. RR. 910. 


sa, igreement ty purchaser to pay a | 
certain sum & tu cake over a lvan_ of 
speerficd umount--Loan of  snutller | 
amount—Subscquent agreement by pur- 
chaser to pay adrfference— Action for 
balance of purchase price.j--LONGO- 
BARDI v. LARKIN (1928), 28 S ER. } 
N.S. W. 248; 45 N.8. W. W N. 64.— | 
i 


_ — -_— _ 


Dp. L. 10775 1 W. WO sd, bh 
Man. L. R. 151.- CAN. 


213, 235. L. 0. 370. CAN, 
PART XI. SECT. 2, SUB-SECT. 4.-— 
C. (a) if. 





PART XI. SECT. 2, SUB-SECT. 3. -B. 


ni. ——- Corenant for supply of water 
--RosaMoan v. Foran (1871), 3 
Gr. 370. CAN. 


2608 1. What conslilutea breach — 
Restriction to angle duntling Block of 
flata.| -A  dullding two storeys in 
height & structurally divided Intu eight 
self-contained tata, with a carriage- 
way or passage In the middle of the 
building, & a reof as one constructional 
unit over all, & having the entrances 
to all the flate contained du a curnmou 

01 tho, constitutes more than “ one 
souse ”’ within the meaning of a 
covenant not to erect more than ono 


] 
% 


PART XI. SECT. 2, SUB-SECT. 4.- B. 

2666 vili. - ~.) WANEK ¢ 
THOLK, (1928) 2 D. L. BR. 793: (1928) 1 
W. W. RR. 003 ~ CAN, 


AUB. PART XI. SECT. 2, SUB-SECT. 4. 


C. (a) i. house. Joc p. HIGH SranpaRD CON- 
PART IX, SECT. 8, SUB-SECT. 3.— do i. ~~ “ Sunroan "— Whelher RUIN Tals (1928), 29 S. H. 
B. (0) ii. verandah or porch.}—- Re CAMPBFLL & | N S&S W. 274, 16 N.S. W.WLNL75 - 
ope atl t& seas ett ake rene. cae L. R. 10%4; 6t | AUS. 
money.]—Where the v2ndor’s solicito 1 L. RR, 545.-- ° = et ak 
appropriated the purchase-mones to ; 2608 Ii. .}--Whorv 


d ti. ——‘** Dupler house "— Whether 
detached = remdence.) --- Re Toronto 
GBRNERAL TRUBTS CORPN. & CHOWLES, 
{1928} 4D. L. h 609; G20. L. f. 
593.—-CAN 


the jote in a certain towosldp had all 
been sold subject to the condition 
(unter alvwt) that “the suid lot Is sold 
for residential purposcs rath & & the 
purchaser shall have no right (0 sub- 
divide or transfer any portion of tho 
lot aforesaid, but ow the contrary sball 
only have the right to crect one 
residence with the necessary  out- 
buildings & accessories on the said Jot": 

eld: the erceetion of a block of 
flats ae o lot was protdbited by the 
condition. TRassVAAL CONSOLIDATED 
hand & EXplonauon Co., LT. v. 
SLAC k, {1929} A, Uv. bof. ~S. AF, 


PART XI. SECT. 2, 85UB-SECT. 4, 
C. (a) iv. 


nibomw- -~,)--/fe KULINION 
& BKDIUND PARK  PARBSBYTERIAN 
Cuvucu, (J928] } D. L. &. 354; 61 
0. L. RB. 430. —CAN. 


own use :—Held: the solr. was 
t for the vendor, who must bear 
the logs.— CHREKFMAN v. COREY (1913), 
ne L. R. 469; 16 D. L. zt. 4145.— 


PART IX. SECT. 8, SUB-SECT. 3. - ' PART XI. per UE BEU 4.-- 
» (@)-. - (a) fi. 
rustee— sz. Covenant to crect “house” 

dae te holders fy able tonic © Garage.}-—Pitf. & another bold certain 
Party entitled to purchase-money.|- property to deft. subject to tbe eon- 
Draper vt. RADEXHURST (1892), 21 | dition that deft. erect a houre of certain 
S.C. R. 714.—CAN. , valne thereon which would not be 
2 side of the lot so sold: -J/elt> the 

PART XI. SECT. 2, SUB-SECT. 1. word ‘' house ” as a0 used Included the 


{ 

i) 

| within less than six fect from the went 
q. affd. [1928] 3 D.L. KR. 491 ; (1928) ordinary outbuildings, &, therefore, 


an oe a 
a a 
a a cs 


2 W. W. It. 307; 23 Alta. L. R. 474. pitf. was entitled to an injunction 
CAN. restraining deft. from proceeding with 

so. Covenant againel assignment - } the hnilding of a garage. —MILLINEN 
Waiver.} — Prixorr vv. PalsnER, | v. YOUNG, (1928) 3 W. W. R547; on 
BRIGHTWELL v. PerKory, (1929) 4 | appeal, (1929)3 D. L. R.64, 1W. W.H. 
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Cases 270la—3040. ENGLISH AND Empire Digest SuPPLEMENT: 


exception of any gables, were no higher than 
the ground floor, & of which the roof started 
at a point substantially not higher than 
the top of the wall of the ground floor, & that 
it was immaterial in what way the space in 
the roof of the building so constructed was 
used.— WARD v. PATERSON, [1929] 2 Ch. 396 ; 
45 T. L. R. 519; 98 L. J. Oh. 446; 141 L. T. 
683. 

2705a. .}—Pitf. & deft. both derived title to 
their respective properties from a common 
predecessor, who on his own purchase of 
both properties in 1876 covenanted with his 
vendors not to erect any dwelling-house at 
a less cost price than £800, or any pair of 
semi-detached villas at a less cost price than 
£1,200. In 1927 deft. built houses at prices 
exceeding these amounts, but the houses, 
owing to the great increase of building prices 
since 1876, were not of the type indicated by 
the prices of that date :—Held: deft. had 
not broken the 1876 covenants, which, on 
construction, related to the building prices 
ruling at the time the houses were actually 
erected.—GRANT v. DERWENT, [1929] 1 Ch. 
390; 98 L. J. Ch. 70; 140 L. T. 330: 93 
of P. 118; 73 Sol. Jo. 59; 27 L. G. R. 179, 

_ A. 

2751. Add. Annotation :—Refd. Grant v. Hbdmond- 
son, {1980) 2 Ch. 235, . 

2757. Add. Annotations: — Consd. Southwark 
Revenue Officer v. Hoe (R.) & Co. (1930), 143 
L. T. 544. Refd. Shaw v. Public Trustee 
(1929), 141 L. T. 465, 

2776. Add. Annotation :—Apld. Coplovitch v. 
Williams (1929), 73 Sol. Jo. 484. 

2779. Add. Annotation :—Refd. Grant v. Derwent, 
[1928] Ch. 902. 

2807a. Action to enforce restrictive covenant— 
What Included --Exercise of power of re-entry 
of leasehold premises.|——An action by a 
reversioner to recover possession of lease- 
hold land, under a power of re-entry, for 
breach of a restrictive covenant contained 
in the lease is not a ‘“‘ proceeding by action 
...» to enforce a restrictive covenant ”’ 
within Law of Property Act, 1925 (c. 20), 
s. 84 (9). The ct. therefore will not stay such 
an action to enable the deft. to apply to the 





2922a, +—— 


authority referred to in the section for an 
order modifying or ciecheres, the restric- 
tion which is the subject of the action.— 
IveacH v. Harris, [1920] 2 Oh. 142; 98 
L. J. Ob. 280; 141 L, T. 508 ; 45 T. 1. R. 
19. 


2809. Add. Annotation :—Refd. Grant v. Edmond- 


son, [1930] 2 Ch, 245. 


2922. Add. Annotation :—Consd. Lawrence v. 


Cassel, [1930] 2 K. B. 83. 

.}~—By an agreement in writing 
deft. agreed to sell to pltf. a plot of land, part 
of a building estate, with a dwelling-house 
thereon in course of erection, & to complete 
the dwelling-house in accordance with plans 
of other houses, with fittings similar in all 
material particulars to those in other houses, 
erected on the estate. A deed of conveyance 
of the premises to pltf. was subsequently 
executed by the parties. The deed con- 
tained no reference to the building of the 
house or to any work done or to be done by 
deft. in the way of completing it or other- 
wise. Pltf. brought an action for breach of 
the agreement, alleging that deft. had 
thereby contracted that the builders’ work 
should be carried out in a proper, efficient, & 
workmanlike manner, & that the materials 
used should be fit & proper for the purpose, 
& averring that none of these terms or con- 
ditions had been fulfilled :—Held: the 
agreement to complete the house being 
collateral to the deed of conveyance was not 
merged therein &, breaches of that agreement 
having been proved, pltf. was entitled to 
recover.—-LAWRENCE v. CASSEL, [1930] 2 
K.B.83; 991. J. K.B. 525; 143 L. T. 201; 
74 Sol. Jo. 421, C. A. 





2968. Add. Annotation :—Refd. Lynn v. Bamber, 


[1930] 2 K. B. 72. 


2972. Add. Annotation aie Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


2976. Add. Annotation :—Refd. Hobert A. Munro 


& Co. v. Meyer, [1930] 2 K. B. 312. 


2987. Add. Annotation :—Refd. Robert A. Munro 


& Co. v. Meyer, [1930] 2 K. B. 312. 


3040. Add. Annotation ae Weld v. Petre 


(1928), 97 L. J. Ch. 399. 


PART XI. SEOT. 2, SUB-SECT. 4.-—- Land ‘Titles Act as owner in feo of a PART XI. SECT. 4, SUB-SECT. 4.— 
D. (a). rcel of land, sold & conveyed it to A. (b) i. 


fs) 
sa. Notice under Property Law .1ct, B. who, with deft.’s knowledge, sold 2978 iv. pee 
ltf. The two con- DaLsuUKHKAM ¥v. MULCHAND (1928), 
Ted ; & deft. 1. L. R. 52 Bom. 883.—-IND. 
no longer any 


1908, gs. 94.J—McCONNRLI. v. Mo- & conveyed it to 
ama {1929} N. a L. R, 660. - veyances were no 


knowing that he h 
interest in tho land, & that pitf. was PART XI. SECT. 4, SUB-SECT. 4,—E. 





-/}~HARILAL 


PART XI. SECT. 2, SUB-SECT. 5.—A. the true owner, executed s conveyance 3029 i. What purchaser may 0d¢ 


ec. What amounts to—Security bond edie oe Sridevi 
undertaking to compensate purchaser tf deprived pltf. of 


land taken—Covenant of indemnity— — assumin 


. tg 
Not covenant for titie.}—NatTrsa VAN- 
NIYAN 0, GOPALASWAMI Mupatian {ith & ‘without notice, 


y an pire allowed—Costs of repatre & im 
itle diney Sh : 


hat R. capa tier goo arose out of non-payment of taxes, 


nd, pitt. wae mente while the land was si to 


ments.)—Pitf., who knew that the 
municipahty’s claim against the land 


went into posression & made improve- 
from deft. mdemption & before the munici 


——-GUEST v. COCHLIN, [1929] 3 D. L. Re was entitled to put him into possession. 
PART XI. sata we 5.—~ 790; 640. L. R. 165.—CAN. He contended that he relied on an 


VANDERBURGH ¥. 


assurance by the municipal officer that 
title would issue to him, but it was 
oe had been 


fi.-—~ ——. 
VANAISTINE (1837), 6 O. S. 454.—~ PART XI. SECT. 4, SUB-SECT. 1. found that no such 


: ? pitt. 
Whether “ quid z @ declaration of len for improve- 


se. Execution 


-——NORTH 
ad. Implied covenant for quiet enjoy- {1927} 2 
ment. — Deft. being registered under W. Ww. R. 


1278 


*. Lat(VWwERYSSEN (Atta), 
DL. R. 758; = {1 
687.—CAN. 


HER v. RURAL MUNICIPALITY oF 
37] 1 rear re (Bask.), [1929] 3 W. W. R. 


Vol. XL.-—Cases 2 —562, 


SET-OFF AND COUNTERCLAIM. 
Part |.—Set-Off. 


2. Add. Annotation :—Mentd. Aktieselskabet (1927), 97 .7. K.B. 72; Karle r. Hemsworth 
Ocean v. Harding, [1928] 2 K. BR. 371. I. D.'C., [1928] 140 1.7, 69, 

48, Add. Annotation :—Refd. Ellesmere (Earl) v. 198. Add. Annotation :- Refd. Re Pinto Leite & 
Wallace, [1929] 2 Ch. 1. oy eaeehe Ex p. Visconde des Olivaes, [1929] 

117. Add. Annotation :—Refd. Re Pinto Leite & 290. Add. A . 

: . Add. Annotation: Mentd. Shell-Mex v. Elton 
A eee Ez p. Visconde des Olivaes, [1929] Cop Dycing Co. (1928), 34 Com. Cas. 39. 
295. Add. Annotation :—-Refd. Ne Fenton, fa p. 

192. Add. Annotations :—Refd. Cottage Club Fenton Textile Assocn. (1980), 09 L. 7. Ch 

Estates v. Woodside Estate Co., Amersham 358. 
Part 11.-—Counterclaim. 

807. Add. Annotation :— As to (1) Refd. Lowe v. | 9297. Add. Citation :-- 72 Sol. Jo. 254. 

- Bentley (1928), 44 T. L. R. 388. ree eg eed . 

814. Add. Annotation :—Retd. Lowe rv. Bentley | 372. Add. Annotations: Mentd. Crossingham », 
(1028), 44 T. L. R. 388. Park, [1928] 1 K. B. 380: Reading ‘Trust, 

319. Add. Annotation :—-Retd. Aktiesclskabet ltd. v. Spero, Spero v. Roading Trust, Ltd., 
Ocean v. Harding, [1928] 2 K. B. 371. PROSODY ase lig ie 

822. Add. Annotations :---Mentd. Finlay James & | 879. Add. Annolalions: Refd. Lowe », Bentley 
Co. v, ; . Kwik Hoo Tong, [1929] (1928), 44 T. 1. R. 388. Mentd. Vv anderpant 
1 K. B. 400; Kaufmann v. British Surety v. Mayfair Hotel Co. (1029), 27 1. G. BR. 
Insce. Co. (1929), 45 'T. L. R. 399. 752, 

® t] 
Part IIl.— Pleading and Practice. 

535. Add. Annotation: Refd. Medway Oil & | the costs, the true mie is that the claim should 
Storage Co. v. Continental Contractors be treated as if it stood alone, & the counter- 
[10290] A. C. 88. claim should bear only the amount: by which 

550. Add. .1nmotatiun :- Consd. Medway Oil & the costs of the proceedings have been 
Storage Co. vr. Continental Contractors, [1929] increased by it. No costs not incurred by 
A. C. 88. reason of the counterclaim can be costs of the 

555. Add. Annotation : Consd. Medway Oil & | Acar be he bi jie hod pan 
Pea taht Co. v. Continental Contractors. [1929] apportionment. The same principle applies 
ALC. where both the claim & the counterclaim 

562. kor aie paragraph substitute : have succeeded. MEDway O11, & STORAGE 


Where a claim & counterclaim are both : 
dismissed with costs, upon the taxation of ! 


PART I. SECT. 3, SUB-SECT. 1. 


inconvenience the fair triul of the 


(‘o. v. 
A.C. $8; 98 £. J. 


~ 


CONTINENTAL CONTRACTORS, [1921] 
K. i. aes 140 L. 'T. 98 ; 


PART IIT. ei 1, SUB-SECT. 2. 


38 xvi. ~ J -CLANKSUN v. ALLIS: | action as_ originally constituted. For “Q. R. 29 4. ©. 618," read 
‘ Oaks v. BRItThH Norra Western | ,, : . 
ey Coe {3928} Ae L. W715 Hine INacR, CO. 19291, seved.. oy 3 LG. R596.’ 
4 HI 


PART I. SECT. 4, SUB-SECT, 1. 

p. Revad., [1913] A. C. 160. 

k (p. 377). For ES 3 Agra, 43” 
read ** (1868), 4 Agra, 4 


puree I, epi 2, SUB-SECT, 1. 


r (p. 414) i. 





the 


PART Il. SECT. 2, SUB-SKCT. 5. 
Counterclaim [fr 
frawdulent misrepresentution.|}—~ Held : 
counterclaim being 
upon the contract but upon delict, 
could not be dealt with in the action 


aa l, Jt | 
| PART III. SECT. ae SUB-SECT. 4. 
{ 


ec. Stutute [ Lemiationa.) With 
respect to the applleation of Stut. 
Limitations to uw counterclaim it is 
sufficient for pltf. to prove that the 
eounterclaim vie borred when Jt was 


not 


SA Beograd WORDEN, ; on the contract.—Smakr v. WILKIN: | pleaded.— REKD ov. Viet [ivzs} 4 
sae) D.L. R. 217--GAN SON, [1928} 8. C. 383.—SCOT. 1. R72; (rove) zw. SHL1L5; 22 
at X. oR ik ‘o allow ¢ hs aye ’ ob. Action for alimony - Counterclaim Sask. L. R. 495. CAN. 

c or Bet-O € ct. MuUsE oH ' for divorce.}--A claim for divorce may ! . VIK, 
dition ne be vested with the ‘besct up Bee ca eraluy toan action | ; 1998) 3D dod 6b ne owe i 
jurisdiction of hearing both the action for alimo TW ERER #7, SCHERRER, | | 30; 2 Alta, L. 8.355. OAN. 

& the counterclaim or set-off.—H. v. , (19281 1 iN W.R. 305: 22 sak. LR. ! 


CosGRAVE Exrvor?r BREewIne Co., Lirp., 
R. v. “eee Lawatt, LTp., a 928] 
Ex. C. R. 103.——CAN, 
ea. Must not be embarrassing. }—The 
right to counterclaim should not be 
used in such a way as to embarrass & | 2 W. 


Se emmmnett fen 2 


378 tit, 
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PART ee sce Be 
+} 
LARD {B- ¢ ce ices 3 D. one 


PART IIS. eee 7 ead 9.-- 


! 
| 562 xvii 
| ¢ 


a. Soon- .) STARK 
It. 857; BATCHELOR, Sa 4v. L. K 6 e1S 
63 . L. R.1 134. CAN. 


Cases 562—574. ENGLISH AND Emprre Dicrst SUPPLEMENT. 


45 T. 1. R. 20, H. L. 3 reversing S.C. sub nom. 570. Add. Annotation :—Refd. Medway Oil & 


CONTINENTAL CONTRACTORS v. MEDWAY Or, Storage Co. v. Continental Contractors, 
& STORAGE Co., [1928] 1 K. B. 238, C. A, [1929] A. C. 88. 

568. Add. Annotation :—Distd. Medway Oil & 6571. Add, Annotation :—Apprvd. & Folld. Medway 
Storage Co. v. Continental Contractors, Oil & Storage Co. v. Continental Contractors, 
[1929] A. ©. 88. [1929] A. C. 88. 

569. Add. Annotation: —Folid. Medway Oil & 574. Add. Annotation :—As to (3) Consd. Medway 
Storage Co. v. Continental Contractors, Oil & Storage Oo. v. Continental Contractors, 
[1929] A. C. 88. [1929] A. C. 88. 


PART Ill. SECT. 2, SUB-SECT. 9.—B. (b). 
sg. Discretion of judge.}—-AUBSTIN v. O’KEEFE, [1928] V. L. R. 485; [1928] Argus L. R. 374.—AUS, 
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Vol., XL.—-Settlements. Cases 17a—588. 


SETTLEMENTS. 


Part Il.—Creation and Construction of Settlements. 


17a. ——— To be settled at attainment of sary 
—LAING v. LAING (1839), 10 Sim. 315; 
L. J. Ch. 48; 3 Jur. 1119; 59 E. R. 636. 
74a. Express estate given not enlarged by Cr a 
tion.|—-THEEBRIDGE v. caalee (1751), 2 
Ves. Sen. 233 ; mp a oe 150, L. re 
Annotations :—Oonsd, Cam Harding (183 
& M. 390; Ve pints Far Bathurst (ies 4 , 13 Sin 374. 
Refd. Lyon v. Mitohell alga 1 Mad 


| 
88a. Gift followed by proviso sraines absolute 


vesting—Subsequent trusts not exhausting 
absolute interest.|}——Where there was an 
absolute gift, followed by a proviso against 
absolute vesting & for retention of the funds 
by the trustees, & the subsequent trusts 
did not exhaust the absolute interest, but 
there was a failure of those trusts :—Held : 
the proviso only had the effect of cutting 
down the absolute interests to the extent 
to which it was necessary to give effect to 
the trusts & no further, & the absolute gift 
accordingly remained.—Re CoHEN, COHEN 
v. COHEN (1915), 60 Sol. Jo. 239. 


86a. —— Ambiguity.])—GaRNER v. GARNER Naty 
20 Beav. 114; 3 L. T. 396; 7 L. T. 
54 E. R. 570. 

134a. ‘‘For default of such issue.’"}—-Dor d. 
Legs v. Forp (1853), 2 BE. & B. 970; 2 
C. L. R. 654; 23 L. J. Q. B. 53; 22 L. T 


O. 8. 184; 18 Jur. 420; 118 E. R. 1029. 
140a. “ My own heirs whatsoever. **|—-GORDON  v. 
Gorpon (1882), 7 App. Cas. 713, H. L. 
146a. ‘‘ Any husband who might survive her ’’—- 
Whether applicable to divorced husband.] — 
A woman ee under a settlement was 
given a power appointment ‘‘for the 
benefit of any inaban who might survive 
her.” The beneficiary married, & she 
exercised the power of appointment in favour 


of her husband in the event of his survivin 
her. Afterwards she divoroed her husband, 
& she died without having been remarried, 
leaving her divorced husband surviving her :— 
Held; the power could be exercised only in 
favour of a pe son who was the beneficiary's 
husband at the time of her death, & therefore 
the divorced husband did not take under the 
exercise of the power.—BOSWORTHICK vw. 
CLEGG (1929), 45 T. L. R. 488. 

Annotation :—Apprvd. He Williams* Sottiomont, Greonwoll v. 

Hunphries, [1929] 2 Ch, 

146b. —— i Under @ marriage settlement 
made in 1902 of property belonging to the 
wife, power was reserved to her in the event, 
which ha eprened: of there being but one child 
of the then intended marriage, to revoke 
the trusts of the settlement as to threc- 
quarters of the settled funds & to resettle the 
same for the benefit of any husband who 
might survive her, but so that he should not 
take more than a life interest therein, & any 
child or other issue of a future marriage. ‘The 
wife, having been divorced, remarried in 
1908, & exercised the power in favour of her 
second husband. In 1023 the second 
marriage was dissolved upon the husband’s 
petition, & the wife again remarried. Sho 
died in 1928, leaving her first, second & third 
husbands surviving her :-—/feld: the second 
husband, although he survived his formor 
wife, was not entitled to any interest under 
the appointment of 1908, as he had ceased 
to be her husband on the dissolution of the 
marriage.—Tie WILLIAMS’ SETTLEMENT, 
GREENWELL v. HUMPHRIES, (1920) 2 Ch. S61 ; 
98 L. J. Ch. 368; 141 L. T. 670; 46 T. 1. R 
541; 73 Sol. Jo. 384, C. A. 

al ana s—Apld. Bosworthick v. Clogg (1929), 45 T. L. KX. 





Part I1].--Contracts for Settlements. 


165. Add. Annotation :—-Refd. Chaney v. Maclow 

(1928), 97 L. J. Ch. 349. Zo fer 
. Add. Annotation :-~Mentd. Re Grove-Grady, 

os Piocicn v. Lawrence, [1929] 1 Ch. 557. 

203. Add. Annotation:—As to (2) Apld. Re 
Marshall, Graham v. Marshall, [1928] Ch. 661. 

204a. —— ——-.]— JOHNSTONE v. MAPPIn (1891), 
60 L. J. Ch. 241; 64 L. T. 48. 

201. Add. ‘Annotation : -—Mentd. Re Price, [1928] 
Ch. 579. - 


386a. ———-.] —OTWAY v. ae ek (1679), 
Casa. temp. Finch, 405; 23 E. H. 2 
Heyl, 


892, Add. Annotation :-—Refd. Cotton v. 
{1930] 1 Ch. 610. 

538. Add. Annotation : ~Refd. Re Smith, Franklin 
v. Smith, [1928] Ch. 10. 

535. Add. Annotation :—Apld. Re Smith, Franklin 
v. Smith, [1928] Ch. 10. 


683. Add. Annotation :—Refd. Ie Brooks, Public 
Trustee vy. White, [1928] Ch. 214. 


. - -~E. settled lands should revert to “the the next of kin of oper A -—Re Mac- 
Pe das cath tae puedes, CR eer nase iar eee cae] © eats 
A emen e tg tel @ ; 3 
pride et in “certain events the words “the right hele” deaignated fiegs} Argus Le —AUs. 
3.8. 1281 81 


Casas 777—T0Ge. Kinctise oro Emerme Diaest Surrprement. 


Part V.—-Considevation for Settlements. 


717. Add. Annotation :—Mentd. Re Milla, Mills v. 
Lawrence, [1930] 1 Ch. 654. 


Papadopoulos (1929), 46 T. L. R. Zt 
740a. ere ——.}|—E. Vv. BR. (1893), 87 Sol. Fa. 260. 


740b. Cohabitation without marriage for several 
years.|—By a settlement executed in 1877, 
in consideration of a then intended marriage, 
it was declared that a sum of stock, the 
property of the intended wife, which had 
been transferred by her to two trustees, should 
be held by them on trust for the benefit of 
the intended wife, the intended husband, & 
the issue of the intended marriage. The 
marriage was not solemnised, but the parties 
cohabited without marriage, & three children 
were born. In 1883 an action was brought 
by the father & mother against the trustees 
of the settlement, to obtain a transfer of 


the fund to the mother :—Held; the con- 
tract to marry had been absolutely put an 
end to, & the ot. ootdd ordas the stoek to be 
traneforret te the ¥ ox. COMLARD 
(1884), 26 Oh. D. 191; J. Oh. 661; 
61 L. F. 60; . R. 518. 

Annotation -~—Apl, E. v. EB. (1808), 87 Sol. Jo. 240. 

7110. Add. Annotation :—~ Mentd. Royal 
Assee. v. Hope, [1928] Oh. 179. 

714% Add. Annotation :—Moentd. Garland uv. Archer- 
Shee (1930), 142 L. T. 44% 

omens EAI TVA VE Ue UN Www jaune) 4 

Y. & O, Ex. 251; 5 Jur. 384; 160 2. R. 999. 

803b. ———.}—The trustees & costui que trust 
under a voluatary settlement cannat compel 
the settlor to perform any farther act than 
he has already done to render such a settie- 
ment operative.—DENING v. Wark (1856), 

22 Beav. 184; 4 W. R. 523; 52 B. R. 1078. 


t] 


Part Vl.—Rectification and Variation of Settlements and 
Articles. 


Effect on construction of referential trusts.]——See Trusts, No. 498a, post. 


875. After this case add :— 


Part Vil.--Revocation and Avoidance of Settlements. 


897a. —-— By subsequent sale of settled property.| 
—-Heid : .the selling out of the settled stock 
did not amount to a virtual revocation of 
the settlement.— BLACKWELL v. Woop (1831), 


11. J. Ch. 36. 
295; 83 KE. R. 162. 
Annotations ;—Consd. Doe d. Nowell v. Roake (1835), 2 


Bing. 497. 
Cas. 


Refd. Bath & Mountague’s Case (1693), 3 
in Ob, 56. 


-|—LAMPERT v. LAMPERT (1789), 
1 Ves. 20; 30 BH. R. 210. 


976. Add. Annotation :—Refd. Re Llo 
Ltd., Bomze v. Bomze (1930), 47 


Bank, 
. L. R. 38. 


Part VII!.——Beneficial Interests in Personalty. 


1011a. —-—- --—-.]—By the second clause of 
matriage articles, it was agreed, that a sum 
should be settled on the wife, not stating how, 
& the husband renounced his marital right 
over it during the coverture. The fourth 
clause provided that, in case of her death 
leavi og issue, it should belong to the husband 
& children successively ; the fifth gave her 
a power of appointment, if she died without 
issue; & the sixth provided that the income 
should, ‘‘in all cages,” belong to the husband 
during his life. There was no express life 
estate given to the wife :—Held: e wife, 
by implication, took an immediate life estate 


to her separate use.—BYAM v. BYAM (1854), 

19 Beav. 58; 24 L. J. Ch. 208; 1 Jur. N.S. 

19; 83 W.R. 95; 82 BH. R. 270. 

Awnnotation :-—Menatd. Re Smith, Bastick o. Smith, [1904] 
1 Oh. 139. 

1054. Add. Annotation : . Re Gooch, Gooch 

v. Gooch, {1929} 1 Ch. 746. 


sate oh rit oT Certain re ety ead veto in 
ority. ro was 

the Public Trustee under a settioment, where- 
settlor directed him after her decease 
to pay the income to the tenants for life 
therein mentioned, & directed that after 


Pomme, 





PART V. 8EOT. 8, SUB-SECT. 8. was necessary dene to transfer eubb purposs Flamin: ® Isanp 
ia the p rt Litter to the peseons for ; [1929] N. LR. 498. : 
north ta, —y Seltlor must do everything whou Te Intands 10 DrOvise, Or mcr 
Oe ncs cotton, t ctive ment, it have don for such aepoees zhi i ee MM: oe ; igh 
emen upon the r : ———- Mistake—Suffictency 
settlor, he must have done everything expression mere exeoutory Gp. liste] 1D. Le vw, Bova, Tresr 
which, acco to the nature of the Fee erat ee trust, of VOLNntary Oo., {1 1D. L. R. 300; 393.0. BR. 
property comp in the settlement, agreement to do so fs insufficient for ' 113. . 
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the death of any tenant for life the share 
of that tenant for life should be held tm trent 
for the grandchildren of the settlor in manner 
mentioned. One of the tenants for 
se diet in the ane si = Csi A 
was en out by blic 
Trustee for the directi direction of the ct. as to the 
oF the shar of the accumulations of income 
6 share of the tenant for life who died 
the lifetime of the settlor, ha regard 
to the facts that (a) no grandchild of the 
a had attained ya e of twenty-one 
or being female married, at the 
vesth P| the settlor ; a one of the grand- 
dates, he on ges he dchildre bed 
when two of such gran D 
attained the age of twenty-one years, & 
(c) a grandchild of the settlor, who survived 
the , died under the age of ada Pres 
ears :—Held: (1) the property from which 
e accum income ‘arose must be 
regarded as the share to which the infant 
would become ultimately entitled, even 


Part 1X.—Beneficial 


1260. Add. Annotation :—Distd. Re Williams’ 
ettlement, Greenwell ». Humphries, [1929] 
2 Oh. 361. 
1526a. ——— Sale of lands charged to pay debts— 
Charge on other lands of pottion \—<L war v. 
LaGH (1846), 1 16: peel 135; 60 E. R. 668. 
Annotation :-—Reld. Re rs-Davies, Saunders-Davics 
v. Saunders-Davies istry wen J. Ch. 492. 
1604a. . —St AWELL v. AUSTIN (1677), 
2 Rep. Ch. 125; 21 E. R. 635. 
1779a. ——. —WARMAN v. SEAMAN (1675), 
Oas. in Ch. 209; Freem. Oh. 306; Poll. he’ 
Cas. temp. Finch, 279; 22 E. R. 914; sub 
nom. SEAMAN v. WARMAN, Freem. K. B. 306 ; 
3 Keb. 544. 
, ld. 467; 
Annotations :— Retd. Lyon % Lene oarcy Mite tend cs a a 


Re Wynch Trusts zp. W (1854 
Fe We ere ee Pia (1858), 0 HL. Ces 


1786a. Conditional gift.|—By martags settle- 
the husband, in co eration of 
the intended e & of the fortune of 8., 
the wife, to which OC. was aa pers entitled 
on the srt bed? released lan the use of 
himself in fee until the at peat fede &, after 
the e, to the use of himself for life ; 
remainder to trustees to preserve contingent 

i ; &, after the decease of C., in 
case S. should survive him, to the use of 8S. 
for life; remainder to trustees to preserve 
contingent remainders; &, after the decease 
of the survivor of O. & 8., in case there should 
be only one child of the marriage, then living, 


merece 








Vol. XL.—Setilements. Cases 108001878. 


h that share might be reduced b phage 
of other members of the claas 
existence; (2) the "hase of ae foal, 
who had died under the -one 
years, which had been pro 
to that grandchild, Sonne oy png 
not ha been proper! ly assigned, & that 
portion of themoney which had accrued slags 
the infant was a member of the olass, 
which had not been applied in the ero Hid 
ance & epee of he 8 ante ought to fig 
reassign igre e other 
were at that time members of the class ; 
(3) observations on the method of dealing 
with accumulations of income provisionally 
assigned to infant members of a class, having 
iegard to Conveyancing Act, 1881 (c. at), 


fe K PuBLIC TRUSTEE v ALDRID 


. (1938] 0 Ch: 880; 97 L. J. Ch. 172; 188 L. oy 





ne ane ee —--—,|-——- PEOK v. PARROT (1749), 
1 Ves. Sen. 286; 27 E. R. 1004, L. C. 


Interests in Realty. 


& no other child then dead ee issue, 
to the use of such child in fee; but, in case 
there should happen to be more than one such 
child living at the decease of the survivor 
of 0. & S., or any child or children then doad 
leaving issue, then to the use of all such 
children of C. & S. & such children’s children, 
respectively, for such estates as C. & S. should 
jointly appoint, &, in default of such appoint, 

ment, as the survivor should appoint: &, 
in default of such appointmont, to the use of 
all the children of the marriage as tenants 
in common & of the heirs of their sear hh 
bodies, with cross remainders ; ‘* for 
default of all such issue,’’ to the use not four 
brothers & of 8. as tenants in common 
in fee. S. survived ©.: there were two 
children of the marriage, of whom both died, 
without leaving issue, in the lifetime of 5S. 
No appointment was made:—Held: the 
remainder to 8.’s brothers & sisters took ‘effect, 
as it wae not a limitation in remainder after 
the determination of the estates given to the 
children aa tenants in pecan in tail by the 
limitation immediately p » but was 
an independent limitation ‘to @ effect in 
case there were, at the time of the death of 
the survivor of ©. & 8., no issue in whom 
any of the previous limitations could vest.— 
Don d. Lens v. Forp eee 25. & B. 970; 

33 L. J. Q. B. 53; 22 T, O. 8. 184; 18 
Jur. 420; 20.1. R. 654 ; ; 118 EB. R. 1029. 


Part X.—Tenant for Life and Remainderman. 


. Pais Annotations :—-As to Pen, 7a “ig 
— Holland v. ee 721 

Rete. Conquest, fore al ‘Exc 

ance v. Conquest, [1929] 2 Ch. a 

Whitaker, Rooke v. Whitaker, fioa0) i Ch. 

eg Smith, Vincent v. Smith, {1930} 1 
Oh. 88. 


1872. Add. Annotations :——As to (1) Refd. Ke 
W. , Rooke v Whitaker er, {1929} 1 Oh. 
662. Ae to (2) Distd. Re Robins, Holland v. 

aie: i Oh. 721. ppc tong id Conquest, 


Conqueat, 
Re ORES 353. comet. Re smith, Vincent 
ein a {1930} 1 Ch. 88. 


PART IX. SEOT. 6, 


1761 1. —-— ———.}--Galnaan & 


appara 
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ollowing paragraph :— 

— .}~—Testator, who died in 
1871, devised his real estate to his trustees 
upon trust to divide the income during a 
long period, namely during the joint lives 
& the life of the survivor of a large class of 
persons, amongst another class of persons, 
their respective exors., administrators & 
assigns; & declared that, on cesser of the 
period, the land should be sold, & the net 
proceeds of sale divided amongst a third 
class of persons only then ascertainable, & 
he gave his trustees a power of sale until 
the trust for sale arose. Immediately before 
the commencement of Law of Property Act, 
1925 (c. 20), all the cestuis que vie were dead 
except one, & all the original participants 
in income were also dead except one, & the 
income for many years had been distributed 
amongst their respective estates or spa or — 
Held: (1) the land was held in undivided 
shares within Law of Property Act, 1925, 
Sched. I., Part IV., par. 1. 

The trustees having received, through their 
surveyor, a notice from the local authority 
that certain premises, forming part of the 
trust estate, were in a defective condition, 
carried out the necessary repairs, & temporarily 
paid the cost thereof out of the rents of the 
trust estate :—Held: (2) the trustees having 
asked the ct. for directions, the ct. was free 
to determine how the expenses ought to be 
borne; (3) the expenses should be borne by 
capital—-Re Rosins, HOLLAND v. GILLAM, 
ft 28] Ch. 721; 971. J. Oh. 417; 139 L. T. 








Cases 1873—1960a. FINGLISH AND Empire Diarst SUPPLEMENT. 
sd the existing paragraph substitute the 


—Re Serra, Vincant v. Smrrs, [1930] 1 Oh. 
88; 99 L. J. Ch. 27; 142 L. T. 178. 


1873b. ——— ———- Effect of Law of Property Act, 
1925 (c. 20), s. 28 (1).J—The effect of above 
sub-sect. is (2) to give to trustees for sale 
powers of management of land, including 
the repair & rebuilding of houses, the cost of 
which, by virtue of sub-section 3 of Settled 
Land Act, 1925 (c. 18), s. 102, is payable 
out of income, & (6) to give power to trustees 
to make improvements which, under Settled 
Land Act, 1925 (c. 18), s. 84, coupled with 
the provisions of Sched. ITI. thereto, can be 
paid for out of capital. Therefore where 
trustees have a choice of powers under above 
sub-sect., they should be guided in their 
choice by the equitable principles laid down 
& applied in Re Hotchkys, Freke v. Calmady, 
No. 1869, & the language of the judgment 
in Re Gray, Public Trustee v. Woodhouse, No. 
1872, is not to be construed as an authority 
for the contrary proposition. He CONQUEST, 
ROYAL EXcHANGE ASSOB. v. CONQUEST, [1929] 
sinmotalion :—~Refd. Ite Smith, Vincent vr. Smith, [1930] 1 


1878a. Permanent structural repairs. |— 
Dangerous structure notices were served by 
a local authonty on trustees in respect of 
houses forming part of a trust estate. The 
necessary work involved pulling down, re- 
building, & reinstatement of the houses :— 
Held: the work involved structural recon- 
struction of a permanent nature, & that there- 
fore the cost was to be provided for out of 
capital._-Re WHITAKER, HOOKE v. WHITAKER, 





Annotations :—As to (1) Apld. Re House, Westminster Bank 
v. Everett, [4820) 2 Ch. 166. 4s to ( Folld. Re Smith, 
Vincent v. Smith, [1930) 1 Ch. 88. fd 


[1929] 1 Ch. 662; 98 L. J. Ch. 812; 141 
L. T. 28 


Annotations :—Apld Re Conquest, Royal Exchange Ass%ce. 











eld. fe nmquest s 
Royal Exch Agssce. v. Co t, (1929] 2 Oh. B63; Re v. Conquest, [1929 2 Ch. 353. Consd. Re Smith, Vincent 
Whitaker, Hooke v. Whitaker (1020 1 Gh. O63. o. Smith, (1930) 1 Ch. 88. 
1873a. ———.]—Law of Property Act, 1878b. ———.| —Re SMITH, VINCENT v. SMITH, 
1926 (c. 20), 8. 28 (2), has not deprived the ct. No. 1878a, ante. 


of its inherent jurisdiction to decide, in a 
proper case, that the cost of certain repairs 
to settled land ought to be borne by capital. 
The intestate died possessed of an estate 
which included freehold cottages in a bad 
state of repair. After the death the local 
authority served notices to carry out repairs, 
including re-roofing & pointing of chimney 
stacks. Some of these repairs, in view of the 
state of the property at the intestate’s death, 
would have amounted to ‘‘ permanent im- 
provements ’’; & this summons, issued upon 
the application of the administrator of the 
estate, raised questions as to the incidence of 
their cost :—Held: (1) the cost of repairs 
which are ‘‘ improvements’ within Settled 
Land Act, 1925 (c. 18), Sched. ITI., Pts. I, II., 
may properly & primé facie ought to be borne 
by capital; (2) works not being ‘‘ improve- 
ments ’’ within these parts of that ed. 
may properly be so borne if they are shown 
to be bibinicr a a nature of rien eats 
improvements ; oO current re 
Sat atieecies ga See 
in the course, generally ec 
of the tenant for life, cannot be treated as 
bei *‘permanent improvements’’; (4) 
Law of Property Act, 1925 (c. 20), s. 28 (2), 
doea not compel Settled Land Act trustees 
to pay the costs of all repairs out of income, 
& does not re pa them of their discretion 
under Settled d Act, 1925 (c. 18), s. 102. 








1884a. -|—Devise to A. & others on 

trust to apply the rents in payment of certain 

debts, then to apply them for the benefit 

of A. for life with remainders over, with a 

direction that A. should be allowed to occupy 

the premises, keeping them in repair, & paying 

£100 per annum, or such other rent as the 

trustees should think reasonable. A. was 

the only acting trustee. He continued to 

occupy the premises after testator’s death. 

They were afterwards burnt down :—Held : 

A. was bound to reinstate the premises, & 

to pay £100 a year during the occupation 

after the fire.—GrREGG v. COATES, HODGSON v. 

Coatrs (1856), 23 Beav. 38; 2 Jur. N. S. 
064; 4W.R. 7385; 58 E. R. 18. 

notations :—. ; W: es, Andrew v. Williames 

“TRE Ul me pce ie natin 

204; Batthyany v. Walford (1886), 88 Ch. D, 624, 
1891. Add. Annotation :—Refd. Re Weld-Blundell 
state, Mowbray (Lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 586. 


1955. Add. Annotation :—Refd. Ke Fulford, 
Fulford v. Hyslop, {[1930] 1 Ch. 71. 


1980a. —— Vested legacy fund——-Payment post- 
poned.|—(1) The income of a fund set apart 
to answer & mie. peed vested but not payable 
until a future falls into the residue as 
capital, & must, as between the tenant for 
life & the remainderman of the residue, be 
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invested, & the income only arising from such 
investment paid to the tenant for life. 

(2) The unapplied income of a fund set 
apart to answer an annuity payable at the 
discretion of trustees belongs to the tenant 
for life of the residue as income.—Re WHITE- 
HEAD, PEACOCK »v. Lucas, [1894] 1 Ch. 
678; 63 L. J. Ch. 229; 70 L. T. 122; 42 
W. R. 491; 38 Sol. Jo. 183; 8 R. 142. 


Annotation i-—Generally, Refd. Re H ; W 
[1916] 3 Oh. 570. : e Hawkins, White v. White, 


1975a. ———.}—In 1838 property was demised for 
a term determinable on the dropping of three 
lives, reserving a yearly rent & a heriot pay- 
able on the dropping of each life, with a 
covenant for perpetual renewal at a specified 
fine on the dropping of each life. Tn 1869 
the persons who had then become absolute 
owners subject to the lease settled the 
property in strict settlement, giving to a 
trustee ample powers of wishapemant, with 
powers to grant leases with or without 
covenants for renewal, & to perform any 
covenant for renewal previously entered into 
by any previous owner, or by the trustee for 
the time being, so that in every such appoint- 
ment, lease or demise the best rent be reserved 
without taking any fine or premium. During 
the continuance of a tenancy for life under 
this settlement two lives dropped, & on each 
occasion a heriot was paid & the lease renewed 
by the trustee at a fine in pursuance of the 
covenant :—Held: the powers given to the 
trustee did not affect the question, & the fines 
& heriots were casual profits payable to the 
tenant for life.-—BriGsTockr v. BriasTrocky 
(1878), 8 Ch. D. 357; 47 1. J. Ch. $17; 38 
L. T. 760; 26 W. R. 761, C. A. 

Annelatton :— Rell. Re Yodes, Sanders rv. Hobson, (1909) 


15. 
1976. Add. Annotation: — Mentd. Mallett =v. 


Staveley Coal & Iron Co. (1927), 148 I. T. 201. 

1998a. “ Distribution of capital assets.’? — LI. 
(R. A.) v. PERMANENT TRUSTEE Co. OF Nicw 
Soutn Waces Irp., [1930] A. C. 720; 99 
L. J. P. GC. 19t, P.-C. 

2007. Add. Annotation :—Apld. Ke Bates, Moun- 
tain v. Bates, [1928] Ch. 682. 

20098a. -]—The directors of a co. owning & 
operating steam trawlers, having sold some , 
of their vessels for sums largely exceeding the | 
values at which they stood in the co.’s balance 
sheet, carried the proceeds to a suspense 
account & afterwards distributed them as 
cash bonuses to the shareholders, with a 
covering letter stating that such bonuses 
were capital payments not liable to income 
tax or super tax :—-Held: not having been 
capitalised by the issue of bonus shares 
increasing the total capjtal, the payments 
were income receivable by the tenant for 
life during his life.— Re BATES, MOUNTAIN v. 
Bares, {1928} Ch. 682 ; 97 L.. J. Ch. 240; 189 
L. T. 162; 72 Sol. Jo. 468. 

=, . HL (KL. A.) v. Permanent Trustee Co. 

Annotation Soi Wake. Lita. (19303 A. C. 720. 

2020a. .}—CALTHORPE’s LORD WILL CasE 

(circa 1795), cited in 14 Ves. at p. 77; 33 

ee Sead . Barcla Wainewright (1807), 14 

6. eld. Re Bouch, Sproule 2. Bouch (1885), 29 








AW 
Ves. 66. 
Ch. D. 63 





XxX. e 4 SUB-SECT. 3. ~~ | 
PART oe: to). TRUSTE 


Dividend out of profit on sale 
of  asects.|— Re HYIL1, NT 


E Co. «#. 


10.—AU 


8. R. A W. 53; 46 N. 


Vol. XL.—Settlements. Cases 1960a—2157a. 


2035. Add. Annotations :—Distd. Re Bates, Moun- 
tain v. Bates, [1928] Ch. 682 ; Parker v. Chap- 
man (1928), 188 L. T. 729; Hill (R. A.) #. 
Permanent Trustee Co. of New South Wales, 
Ltd., [1980] A. ©. 720. 

2059. Add. Annotation :-—Distd. Hill (R. A.) ». 
Permanent Trustee Co, of New South Wales, 
Ltd., [1980] A. C. 720. 

2000. Add. Annotation :—Refd. Re Sullivan, 
Dunkley v. Sullivan (1929), 45 T. L. R. 690. 

2127. Add the following paragraph :— 

If that sum had been ate mmontia’ interest 
paid by the mtgor. instead of six months’ 
notice before repayment of the mtge. moneys, 
then it would have been payable to the 
tenant for life (Nort, J.). 

2131a. Repayment of income tax.] — Testator 
directed that his residuary estate should 
be held in trust for such of his sons as 
should attain the age of twenty-one years 
& such of his daughters as should attain that 
age or marry. He further directed his 
trustees to hold the share of a daughter in 
trust to poy her the income thereof duri 
her life, after her death in trust for suc 
persons as she should by will eprom’ & in 
default of appointment in trust for all her 
children in equal shares, & in default of any 
issue of a daughter in trust for his other sons 
or daughters as part of their shares. Testator 
died in 1906, leaving one son & one daughter. 
The daughter attained the age of twenty-one 
years in 1926, & married in 1927. There 
was issue of fhat marriage one bon. In 1927 
the daughter claimed, under Income Tax 
Act, 1918 (c. 40), 8. 25), repayment of inoneys 
paid or deducted on account of tax in respect 
of the income of her share accumulated under 
the will during her minority. In 1928 
the Board of Inland Revenue admitted her 
claim in this respect to the amount of 
£7,770 198. 4d., & that amount had been 
paid to her. <A question was then raised 
whether that sum should be treated as an 
accretion to the capital of the daughter's 
share, or whether she was entitled to it 
absolutcly :—~—Held: the daughter was en- 
titled absolutely to the sum of £7,770 198. 4d. 
—Re KULFORD, FULFORD v. Ilysiop, [1930] 
1Ch. 71; 994). 5. Ch. 80; 142 L. T. 186. 

2140a. - Dividends on bonus shares created 
after death of tenant for life.| -Re Hypxr 
(WILLIAM) Winn Trusts, Hyp v. Brycor 
(1930), 74 Sol. Jo. 467. 


2157a. Benefits gained by compromise of claim 

against estate of testator.|--A claim made 
against the estate of testator was com- 
promised by the payment of a large sum 
several years after testator’s death :—Held: 
the amount due for ee & interest at 
testator’s death inust be treated as a debt 
due from his estate, & the corpus thereof 
reduced by that amount; & any benefit 
gained to the estate by the compromise must, 
as between the persons entitled to the corpus 
& income thereof, be apportioned in the 
ratio of the amount due from teatator at the 
day of his death, to the further amount 
calculated to have been due from his estate 
at the time when the compromise was 


err eee ae Thertaieinereninante ay ri Emir iteammeemem Nas tere ah 





PART x. SECT. 4, SUB-SECT. 3.—Q. 


Hus (1929), 29 
b Com dealt fn lands of 
8. W. w. N. ape Y Profit, on eaale.}-—~Re 
ICK ERS {i 933), 54 QO. L.. R. 359.—OCAN. 
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Cases 2157a-—£810a. Enonism anp Every Diaest SurPiewEnt. 


effected.—MACLAREN v. STAINTON (1867), 
L. R. 4 Eq. 448; 15 W. R. 974. 

2157b. Insufficiency of assetsa—Sums received ne 
realisation.|—Testator bequeathed a 
of £10,000 with interest trom hi his d i 
4 per cent. per annum, to trustees upon trust 
to pay the income to certain persons d 
the life of one ot them, & after her death u 
trust for ersons. Testator’s 
was insufficient or payment in full of his 
legacies, & the tion of his aasets 
occupied several years:—Held: moneys 
from time to time eee by the trustees 
& applicable to the Rox are were divisible 
rateably between capital & income, so as to 
attribute to income £4 per cent. from testator’s 
death on the amount sete to capital,— 
Re TINKLER’s merase (1875), L. BR. 20 Eq. 
456; 45 L. J, Oh. 1 

Annotation :—Retd. Re pee ‘Lloyd wv. Carr (1890), 45 

Oh. D. 629. 

2197a. Cost of rendering accounts for succession 
duty.]—Held: (1) the expense of fencing 
waste lands granted to a trustee for the 
benefit of the estate must be paid out of 
capital; (2) the costs of rendering accounts 
for the succession duty, payable for the first 
equitable tenant for ife, must be paid out 
of sneoms: —COWLEY EARL v. WELLESLEY 
(test) . R. 1 Kg. 656; 85 Beav. 686; 14 

oe O46 ; 14 W. . 628 ; 55 BH. R. 1043, 
—Generally, Menta. _ Honywood v. Honyw 
mciciss L R18 Eq. 806; B Brigstooke 1878), 


Oh H), 36 357; Hilaa v. Snowdon Lay rg Quarrios Co, ( 79), 
fe Reina a. 454; Dashwood v. Magniac, [1891] 8 ae the 
Kemoys 
2G 


ome ‘8 v. 
type eo a Bottiod mae, THes8} 2 iy89 93) 
2107b. Calls on reap easy liner a bequeathed 
residuary personalty to Bonini a trust, 
either to continue seine investments or 
sell any part of the estate, & invest in certain 
stocks, shares & bonds. He directed calls, 
if any, which, at or after his death, might 
be or become due in respect of shares for the 
time being constituting part of his residuary 
ersonal estate, to be paid out of income :— 
eld: the direction applied to calls on 
railway shares held by testator at his death, 
but not to such shares acquired by the 


trustees.—BEVAN v. WATERHOUSE (1876), 3 
Ch. D. 752; 46 L. J. Ch. 381. 


2202. Add. Annotation :—As to (1) Refd. Re 
ae Rooke v. Whitaker, [1929] 1 Ch. 
2208. Add. Annotation :—Refd. Re Whitaker, 
Rooke v. Whitaker, [1929] 1 Ch. 662. 


2204, Add. Annotations :—Apld. Re Smith, Vincent 


v. Smith, [1980] 1 Oh. 88. Refd. Re Whitaker, 
Rooke v. Whitaker, [1929] 1 Oh. 662. 
22058, Enl 


agp of canal, docks & bade 
e expenditure was a charge on 
peels at the estates comprised in the term.— 


Re Bute (MarQuzss), oe gua) v. 
RyYpgEK (1884), 27 Ch. D. 198 ; 68 L. J. Oh. 
1090; 82 W. R. 996. 


Annotation :—~ mente Re Slade, Watson v. Witham (1918), 
87 L. J. Ch, 638. 


2205b. Cost of fencing waste lands.)—-CowLiny 


2807a. ee taeda cae tea of covenants in 


bene certain leasehold » bequeath 
oes residue of 


leadeholds & 
roperty to tenants gre life, with 

erg over. The assignees of the lease- 
holds became bkpt., & the exors. of testator 
took a ent of those leaseholdas. 
Liabilities ha under the covenants 


arisen 
in the it was held that 
peer Pei neo fa ipo the ph gab & not 


upon the income, 
ALLEN ¥v pace (1858), 4 Drew. 226 ; 
27 L. J. “Oh. 207; 4 Jur. N. 8.79; 6 W. R. 
272; 62 BK. R. 87. 

—, : 9 
Aeprhaaga a Be rete Ef, Orgy NH 1 
22098a,. —— ——.|—Re Lorman (1850), 12 

Beav. 521; 19 L. J. Ch. 624; 16 L. T. 0.8. 
406; 14 Jur. 1126; 50 E. R. 1160. 


2209b. —— ———.]—A sum of money havi: 
been paid into court under Trustee 








Act, a p pen was presented by the tenant 
for life for payment of the dividends :—Held : 

the us of the fund was not liable to bear 
the c of the appln.— Re BANGLEY’s Trust 


(1852), 21 L. J. Ch, 875; 19 L. T. O. 8. 269; 
16 Jur. 682. 


09c. —— ——.|—Re Bururr’s Trust 
(1852), 16 Jur. 324. 





2222. For ‘“‘ Re Woop's Estate, No. 2311, post,”’ 
substitute the oo ‘“* Re oO0D’s 
Trusts (1870), L. R. 11 Bq. 155 ; ; 40 L. J. 


Oh. 179; 23 L. T. 586; 1 'W. R. 227.”’ 
Annotation :—Consd. Re Evans’ Trusta (1872), 26 L. T. 682. 
2248. Add. Annotation :—Ae to (2) Refd. Garland 

wv. Archer-Shee (1930), 142 L. T. 448. 

| 22488, —— ——.]—-Powys v. BLAGRAVE 


(1854), 4 De he M. & G. 448; 2 Hg. Rep. 
1204 ; B L. J. Ch. 142; 24 L. T. 0. 8. 17; ; 
hos Bi . 700 ; ae a 0 





43 E.R. 5 
a :—-Oonsd. Pe Hotchkys, ’ Freke v. Calmad 
microM 32 Ch. 408 Barnes v. Dowling (1881), 
. De. Williames Andrew v. Williames tesa) 
52 7 Re Cartwright, Avis v. Nowman 
41 Ch. D. Li. Re Fre , Diroond v v. ew par, (2 
1 Ch. 28. Mentd. Warren v. R a P. Godfrey see), 
1 John. & H.1; Blackmore v. ete {1899} 1 Q. B. 89 
2243b. --—- —_— Opposition to Bill In Am, ise 
—Re OrmRop’s SETT EstatTH, {1892 


ETTLED 
2 Oh. 318; 61 L. J. Oh. 651; 66 LL. T. 8 
40 W. R. 490; = Sol. Jo. scat 


notations :—Retd. Fistol’s (Marquis 
1898 3 Ch. eee. ee C., E. fy lcaer mist 
“Te 108. eR A n Gg0H) 


acques Setiled Hatates 
22540. ——-—-.| HAWKING v. HAWKINS (1836), 6 
L. J. Oh. 69. 
Annotation : :—-Distd. Makings v. Makings (1660), 1 De G. F. 
2297a. Annuity fund—Unapplied income.|—Re 
WHITEHEAD, PEACOCK v. Lucas, No. 1960a, 
ante. 


2319a. Temporary investment—Apportionment of 
loss.]—-A sum of money appointed to be laid 

out in a purchase to the use of A. rhage 

er to his —— son, subject to a charge 


(EARL) v. WELLESLEY, No. 2197a, ante. for the provision of younger eileen the 
PART X. SECT, 8, SUB-SECT. 1.—B. lite & the remaind d adding rons have 
2 were meres 1 Where a a = amount actually “irom th Been, entitled te shers yt 
finite the inpome of pigs, nape ea seoaved | Binet a oe. 
aM ee ee PLUMS (1 
A onitisned wolwern dose oh ein tke faee & the remain cent erman in tho 27 0. R. 60 
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Vl. Zi..—@ettlomedhts, Cass 2660n-—-2007. 


saqney to ‘be let on in any pais oa ig arte 3; 1 ich Plat Abr. 118; 
henner betes urebase, io must be born ee 

Annotations :—xyli, 
dm an ‘bate the purchase, v. QGBAMBERS | ~ Gonsd, Booth v, it eae GP ATS Sea ‘6 ag 


Part X!l.—Custody of Title Deeds. 


286%. Aid. os :—Roefd. Clayton v. Clayton, the purposes of the Settled Land Acta & 
[4098] . other purposes, including three ay deeds of 

+ itdd., Annotation :—Consd. Clayton v. Clay- 1002, 1904, & 1915. In 1924 pltf. had been 
tan, {1880} Oh. 12 appointed ii, jointly with the # gol 

r’s will, jointly e then trus 

—— ——}--Gannop v. Moor (1846), 8 L, T. thereof, the appointment being limited to 
se. ae tn saa tint cnn he Sr 
Yr tardiae +—ftefd. Clayton v. Cla ; olds became vested absolutely in the pltf., 
{1990] 2 Ch. 12. ve an the airiy of iy - the ertee legacies 
were still on foo n an action by pltf. 
63. Add, Armolation :—Mentd. Thomas v. Jones, claiming the custody of the appointments of 
1902, 1904, & 10915, as forming part of his 
2377a. Trustees with duties to perform.|—<A._ tes- title to the frecholds :—Held : trustocs who 
tator died, having by his will bequeathed have duties to perform in relation to their 
settled legacies & having thereby also by trusts may retain title deeds lawfally in 
legal limitations settled froeholds which their possession as trustees. —CLAYTON ». 

in the events which happened became vested at ee 80) 2 Ch. 12; 99 1. J. Oh. 498 ; 


free som incumbrances & charges in pitf. 
From time to time there had been appoint- 
ments of new trustees of testator’s will for 


2879. Add. Annotation : —Refd. Ulayton v. Clayton, 
[1930] 2 Ch. 12. 





Part XII.—Express Powers in Instruments. 


2398. Add. Annotation :—Refd. Johnson v. Clarke, 124. Qonsd. Ite Cooper, Cooper rv, Slight (1884), » 85 Ch, p. 
847. 


a. ti v, 0 a 2 
[1928] Ch. 8 Aid. Fe Dodingtoid vi Herd nid ¢ Contract, (7898) 2 Ch. 
23984. ——— Sale to tenant for life.}]—Whoere | 332. Refd. Parr. A.-G., [1924] A. O. 2 
the trustees of lands in strict settlement have | 2399b. Power to sell under subsequent settioment-— 
a power to sell, with the consent of the tenant Reference to former settiement—‘* Ulterior 
to ltmitations therein.’"|--Held: tho ex- 


for life, a sale by the trustees to the tenant 
for life will be held good.—-HowaArp v. pression “‘ ulterior to the limitations therein ” 


Ducane (1823), Turn. & FR. 81; 1 | moant ultertor in point of position in the 


54 E.R 
Annotations :  heeen. “alexander v. Mille (1870), 6 Ch. App. 


4 L. J. O. 8. Ch. 653 37 be. R. , 1026, a a . teen te tet ule rer aclu ae Moan 

we (3867), av ” UTSON ’ 113) 5 dee mm, 

Tet Peet ae Talbot siete 8 Cb. App, So. een 419; 11 1. 7. O. 8, 288; 12 Sur. 813; 60 
teh leas t#) 7 eae ° feces rts BK. R. 368. 

ata. “Cooper ee alec G00) ib Bini 8 . . - | 2476. Add. Annotation: on Curtis Moffat v. 

’ OG ; iba nnotationa ; “Rett A.-G. v. Tasker 

MERSLEY (1862), 31 Beav. O66 5 6 1. T. 70 | oe, ee an ee 


Gomme (1980), 46 T. a Tt, 620. 


ee reeteneneme ~~ 


Part XI1!.—Statutory Powers in Relation to Settled Property. 


Annotation :-——Generall petuons under a devise contained in a will, 

iia evn , Collins v. Margetts, RUSE. 2 on. 16E pt ve nee Aer sete penis in fee alae 
a absolutely, subjec a charge for 

2596. ed ‘gate ties a oe Re Draycott created in 1869 in consideration of marriage: — 

Held: Au, the land was settled land within 

2507. For the existing | paragraph substitute the Hettled Land Act, 1925, os. 1 (1) (v) & 2, 

following ph & it was excepted from the appease of 

—~- Settled Land Act, t, 1085 C. te) de Ao two Law of Property Act, 1925 (c. 20), 8. 86 (1); 

Lend was, on Dec. 31, 1 vol =) thers was nothing in the context to 





PART XIL, SKCT. 3. 
_—- Power to retain nonArustes securities. }-~Foao v. Fooo’s TavaTRES, [1929] 8. C. (Ct. of Hone.) 546.—800T, 
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Cases 2579-—-2789a. ENGuisoH anp Emer: Diesst SuPPLEMENT. 


give to the words ‘settled land” in Law 
of Property Act, 1926, s. 36 (1), any 
other meaning than that given by 
sect. 205 (1) (xxvi).—He Gau. & Hovunston’s 
139 L. T. 478, C. A. 


2598. Add. Citations :-—-97 L. J. Oh. 193; 189 
L. T. 59. 


2600a. Land subject to payment of perpetual 
annulty—-Settled Land Act, 1925 (ec. 18), 
Ss. 1 (1) (v).]—A perpetual annuity, created 
voluntarily, is @ payne of a periodical sum 
for the ‘‘ benefit’ of the person receiving 
it within Settled Land Act, 1925 (c. 18), 
8.1 (1) (v). Therefore land subject to such 
a charge became, on Jan. 1, 1926, settled 
land.—Re AUSTEN, COLLINS v. MARGETTS, 
fro2e | 2Ch. 155; 98 L. J. Ch. 384; 141 L. T. 


2602. Add. Annotation :—N.F. Re Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 247. 

2619. Add. Annotation :—Refd. Re Patten, West- 
minster Bank v. Oarlyon, [1929] 2 Oh. 276. 

2682. Add. <Annotation:—As to (2) Apld. Re 
een erences Settled Estates, [1928] 


2648. Add. Annotation :—Consd. Re Patten, West- 
mi Bank v. Oarlyon, [1929] 2 Ch. 276. 

2652. Add. Annotation :—Refd. Re Acklom, Oake- 
shott v. Hawkins, [1929] 1 Ch. 195. 

2676. Add. Annotation :—Consd. Re Robins, Hol- 
land v. Gillam, [1928] Ch. 721. 

2679. Add. Annotation:—As to (2) Distd. Re 
ab & Dunsby’s Contract, [1928] W. N. 

2678a. ———- Trust for accumulation of income for 
pt het of mortgages.|—Re Stevens & 

UNSBY’s CONTRACT, [1928] W. N. 187. 
2727a. —— _ With ‘‘intent’’? to extinguish— 
Settled Land Act, 1925 (c. 18), s. 105—T 
what assignors applicable—Any person in 
whom life estate vested.]—Held: the opera- 
tion of Settled Land Act, 1925 (c. 18), 
s. 105 (1), is not confined to the case of an 
assurance by the tenant for life himself of 
his estate, but extends to an assurance by 
any person in whom the life estate is vested, 
including a trustee in bkpcy. of the tenant 
for life. The “intent ’’ referred to in the 
sect. was the intent of the assignor. 
Where therefore a tenant for Life was bkpt., 
& his trustee in bkpcy. sold & assured the 
estate for life to the tenant in tail in re- 
mainder, but the tenant for life refused to 
execute a vesting deed in his favour :—Held : 
the tenant in tail was entitled to a vesting 
order under Settled Land Act, 1925 (c. 18), 
8. 12 (1) (a).—Re SHAWDON Estates SETTLE- 
MENT, [1980] 2 Ch. 1; 99 L. J. Ch. 189; 142 
L. T. 566; 74 Sol. Jo. 215; [1929] B. & OC. R. 
152, C. A. 

2727b. ——— ——— -——— Trustee in bankruptcy 
of tenant for life.}—Re SHAWDON ESTATES 
SETTLEMENT, No. 2727a, ante. 

2727¢, ——- ——— Whose intent referred to— 
Assignor.}—Re SHAwDON Estates SETTLE- 
MENT, No. 2727a, ante. 

2782. Add. Annotations :—Consd. Re Patten, West- 
mins Bank v. Carlyon, {1929] 2 Ch. 276. 
Refd. Re Acklom, Oakeshott v. Hawkins, 
[1929] 1 Oh. 195. 

2788a. Restriction on power of letting.]-—~Testator 
by his will, dated Noy, 22, 1927, directed 











his trustees to retain £8,000 & to apply the 
interest yearly in payment of the taxes, 
rates & repairs of his freehold house, & he 
desired that his aunt should ‘‘ have the use 
of it & my furniture free of cost for her 
occupation during her life or so long as she 
may require them, but without the power to 
sub-let the same or any part thereof. On the 
termination of her occupation the house is 
to be sold,’’ & from the proceeds, added to the 
above £3,000, certain specific legacies were 
iven. He also directed that when the house 
ad been sold, his nephew, G. P., should have 
the furniture :—Held: (1) the provision 
forbidding the tenant for life to sub-lef was 
void under Settled Land Act, 1925 (c. 18), 
8.106 (1), & the provision requiring the house to 
be sold & the gift over of the proceeds of sale 
upon the termination of her occupation was 
o avoided by that sub-sect., so far as that 
provision would operate in the event of her 
exercising any of her powers as tenant for 
life; (2) the gift over of the £38,000 was a 
provision which tended to induce her to 
abstain from exercising her powers of leasing 
as a tenant for life, & was void, therefore, 
in so far as it had that tendency; & that 
it should be read to take effect only upon her 
ceasing to reside for any reason other than 
the exercise of her powers of leasing as a 
tenant for life ; (8) in the event of her selling 
the house she would not be entitled to be 
paid any part of the income of the £3,000 ; 
(4) she was entitled to the furniture during 
her life or until she ceased to occupy the house 
for any reason other than the exercise of 
her powers as tenant for life.—Re PATrEN, 
WHESTMINSTHR BANK v. CARLYON, [1929] 2 
Ch. 276; 98 L. J. Ch. 4193; 141 L. T. 205; 
45 T. L. R. 504. 


27389. Add. Annotation :—As to’ (2) Refd. Re 
ae Oakeshott v. Hawkins, [1929] 1 Ch. 
195. 


2739a. ——_- ——- ———.]—By this will dated 
Jan. 4, 1918, the testator bequeathed his 
leasehold house, garden & grounds, W. Ct., 
together with the fixtures & fittings & all 
his furniture, pictures (except some), china, 
plate, linen, grand piano, & all chattels & 
other effects therein, to his trustees upon 
trust to permit his sister, E., to reside there 
after his death, if she should wish to do so, 
& to have the use & enjoyment thereof during 
her life free of rent or other payment, & he 
gave to his sister the use & enjoyment of his 
said house, garden, & grounds, & everything 
contained therein, for her life accordingly, & 
he directed his trustees after her death or 
during her life if she should not wish to reside 
or continue to reside there to sell the same 
(except certain articles therein), with power 
to postpone such sale as they might think 
proper, & divide the proceeds between certain 
charities. He died on June 26, 1918, & the 
lady entered into possession thereof 
immediately. In 1925 she went abroad 
temporarily for the benefit of her health, the 
place b eft in charge of servants, & she 
paid the Sched. A. tax. In 1926, owing to 
severe iliness, she was prev: from return- 
ing to England, & the house was let by her 
from time to time, & she still paid Sched. A. 


tax thereon. In 1927 she sold the house as 
tenant for life or a person having the 
of a tenant for life, & shortly the con- 
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tents, other than the excepted articles, were 
sold by the trustees. Ona summons taken 
out by the trustees asking whether she had 
any, &, if any, what interest in the proceeds 
of sale of the leasehold property & the income 
thereof :——-Held: on the evidence, it must 
be deemed that those powers were properly 
exercised by her. The power of sale in 
the trustees never arose, nor did they purport 
to exercise it. She had not therefore for- 
feited her tnterest in the proceeds of sale of 
the leasehold property or the income thereof. 
ACKLOM, OAKESHOTT v. HAWKINS, 
[1929] 1 Ch. 195; 98 L. J. Ch. 44; 140 
L. T. 192; sub nom. Re ADELOM, OAKSHOTT 
». Hawkins, 72 Sol. Jo. 810. 
2747a. ———- Of proceeds of settled land.]—Re 
PATTEN, WESTMINSTER BANK v. CARLYON, 
No. 2788a, ante. 
2772. Add. Annotation :—Generally, Mentd. Re 
Austen, Collins v. Margetts, [1929] 2 Ch. 155. 


2788. Add. Annotation :—Refd. Re Price, [1928] 
Ch. 579. 


atti 


2819. Add. Annotation :—As to (2) Folld. Re 
Se nei Bank v. Carlyon, [1929] 


Galsworthy, [1929] 1 Ch. 549. 


2950. Add. Arnotation :-—Folld. Re Weld-Blundell 
Estate, Mowbray (lord) v. Weld-Blundell 
(1929), 73 Sol. Jo. 586. 


2950a. ———- Express provision for proper preserva~- 
tion.}—He WELD-BLUNDELL EstTaTE, Mow- 
BRAY (LORD) v. WELD-BLUNDELI (1029), 
73 Sol. Jo. 585. 


Bernhardt v. 


8082a. ———- ———- ———.]—-Rte WATSON, BRAND v. 
OCULME-SEYMOUR, [1928] W. N. 809; 166 
L. T. Jo. 439. 


3082b. Architect’s fees—Short occupation lease.) -— 
Jie WaTSON, BRAND v. CULME-SEYMOUR, 
{1928] W. N. 309; 166 L. T. Jo. 489. 

3032c. Solicitors’ fees—Obtaining short occupation 
lease.]|—He WATSON, BRAND v. CULME-SEY- | 
MOUR, [10928] W. N. 8309; 166 L. T. Jo. 439. | 

8048. Add. Annotation:—Refd. Re Cayley & 
Evans’ Contract, {1930} 2 Ch. 143. 

8046. Add. Annotations :—As to (1) Apld. fe | 
Catchpool, Harris v. Catchpool, [1928] Ch. 
429. Consd. Re Gaul & Houlston’s Contract, 
[1928] Ch. 689. Refd. Re Parker’s Settled 
Estates, Parker v. Parker, [1928] Ch. 247. 

3047. Add. Citation :-—97 L. J. Ch. 161. 
Add. Annotations :—As to (1) Refd. Re Gaul & 


Houlston’s Contract, [1928] Ch. 689; He 
eats Pinney v. Beauchamp, [1929] 1 Ch. 
84, 


$047a. ——- ——.]—On Dec. 31, 1925, certain 
land stood limited to the use of A. for life, 
& after his death, subject to certain jointure 
rentcharges for life, & subject to certain 
portions which had been charged upon the 
estate, & which had been further secured by 
the limitation of a legal term, to the use of 
trustees upon trust for sale. The settlement 
under which the land so stood limited was 
a compound settlement, consisting of various 
documents, including two deeds of 1911 & 


Vol. XL.—Settlements. Cases 2730a—3074b. 


1913, In due course a v deed was 
executed in favour of A. A. died on Dece 4, 
1926, & i pease limited to the settled land, 
was granted to the trustees of the compound 
settlement as his special representatives, on 
the footing that that settlement did not come 
to an end on his death. There were separate 
trustees of the two deeds of 1911 & 1913. 
Clause 11 of the 1911 deed gave to the 
trustees thereof all the powera conferred on 
a tenant for life by Settled Land Acts, 1882 
to 1890 :—-Held: (1) the whole legal estate, 
the subject-matter of the settlement, was 
not held upon trust for sale; (2) in view of 
clause 11 of the 1911 deed the trustees of 
the two deeds of 1911 & 1913 were persons 
on whom Settled Land Act, 1925 {c. 18), 
s. 23 (1), conferred the powers of a tenant for 
life, & they were statutory owners under the 
compound settlement; & when they sold 
the land they would sell it as statutory 
owners & not as trustees for sale, & they must 
pay over the proceeds of sale to the trustees 
of the compound settlement.— Re Norron, 
PINNEY v. BRAUCHAMP, [1929] 1 Ch. 84; 98 
L. J. Ch. 219; 140 L. T. 348. 

8048. Add. Annotation :—Folld. He Shelton’s 
Settled Estates, [1928] W. N. 27. 

307428. Refusal to execute Order of Court under 
Settled Land Act, 1925 (c. 18), s. 12 (1) (a).] 
Re SHawpon Estates SerrremMent, No. 
2727a, post, 

8074b, Contents— Vesting deed on resettlement 
Compound setilement.| -X. & Y., the trustecs 
of an indenture of resettlement dated Aug. 26, 
1916, by which certain property was settled 
subject to a jointure, executed on May 1, 
1926, a vesting deed reciting the resettlement 
& purporting to vest the property in the 
tenant for life. On Dec. 31, 1925, X. was 
the sole surviving trustee for the purposes 
of the Settled Land Acts of an indenture of 
settlement dated July 12, 1882, which 
together with the resettlement & two other 
documents formed the compound settlement 
of the property. On July 5, 1926, the 
tenant for life entered into four contracts for 
the sale of a portion of the property to a 
purchaser. The purchaser raised objections 
to the title on the ground that the vesting 
deed was not framed in accordance with the 
provisions of the Settled Land Act, 1926 
(c. 18): (a) as it only dealt with the resettle- 
ment & not with the compound settlement ; 
(b) as it was not exccuted by the trustees 
of the compound settlement; & (c) as it 
did not contain the names of the peraons who 
were the trustees of the compound settle- 
ment. The tenant for life took out a 
summons for a declaration that a good title 
to the property had been shown :— Held: 
the vesting deed did not comply with the 
requirements of the 1925 Act with reference 
to the compound settlement & the tenant 
for life was not able to exercise his statutory 
powers as tenant for life in respect of the 
disposal of his property; & the summons 
must be dismissed.—Re Cayitvy & Evans’ 
Conrract, [1930] 2 Ch. 143; 99 L. J. Ch. 
411; 143 L. T. 405. 
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Cases 3008-01490. Ennaiase «wp Berar Diczsr Sorriement. 


Part XiV.—Trustees of Settlements. 


8098. After this case add :—~ settled land in Treland.j—See Couns, Vol. 
Jurisdiction of court—To appoint trustees of XVI., p. 104, No, £2. 


Part XV.—Land Held in Undivided Shares. 


eraonal effecta to his wife & the mcome 


31388a. 


8138. For the existing peneereeh substitute the 


following paragrap 
Settied land.|—-By the will of 
testator, who died in 1884, hie. real estate was 
devised to trustees upon trust: to permit his 
widow to receive the & rents thereof during her 
life, & after her decease upon trust to pay 
same to or for the benefit of such of his two 
daughters, E. & M., as should be then livi: 
& should for the time being be single 
unmarried in equal shares if more than one, 
& when both should be married upon trust as 
to both capital as well as income for all 
testator’s children § inequalshares. Testator’s 
widow died in 1889, & on the death of E., in 
1927, questions arose as to the res tive 
interests of EK. & M. & testator’s children in 
the income & capital of the real estate. The 
ct. having decided that E. & M. were entitled 
to the income of the real estate during their 
joint lives in equal shares, & upon the death 
of BE. her sister M. became entitled to the 
whole of the income during her spinsterhood 
& upon her marriage or death the whole estate 
would become divisible in equal shares 
between the children of testator, the further 
question arose whether, on Law of Pro- 
perty Act, 1925 (c. 20), coming into force, 
the devised real estate vested in the then 
surviving trustee of the will upon the statu- 
tory trusts under Sched. J., Part IV., 
par. 1 (1), or in her or the Public Trustee 
ander par. 1 (8) :—Held: (1) as the purposes 
of the trusts of testator’s will were such as 
punt continue beyond the life of his widow, 
the real estate devised by the will was, at 
the date of Law of sdiaed arid Act, 1925, 
coming into force, by the effect of Wills Act, 
1887 ie 26), 8. 31, vested in the then surviving 
trustee of the will in fee simple in trust for 
E. & M., who were then beneficially interested 
in equity until one of them should marry or 
die in undivided shares vested in possession ; 
sea valerie 5 apie interests were not absolute 
case fell within Sched. I., 
Part {V., ’ par. 41 1), & the real estate becca 
vested in the trustee of the will w ica 
coma: trusts ; (3) when a case f within 
par. 1 (1) it did not become necessary to 
consider whether it fell within any of the 
subsequent sub-par he.—e Dawson's 
SETTLED HsraTes, 8} Ch. 421; 97 
L. J. Ch. 348; 189 L. He 4. 


“ramones 454? Bt Baw Bas &, Ba 


——— ——~.]—Testator, who died on 
June 16, 1881, leaving a widow & a ae 
children, by his will gave all his estate to 

wife & four children, whom he appointed 
exors. & trustees, upon trust to pay his oo 
etc., & bequeathed the remainder of his 
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3138a. 


Pf his trecholds & leaseholds, subject to certain 
paym yments, & after her decease to pay such 
come to his four sons & daughters in sertain 
shares, which were to cease at death, with 
roviso as to four quasteny payments to 
ows of sons, &, su thereto, gave bis 
nlrb to the jongest ver of his children 
absolutely. The widow died in 1900, & on 
the coming into force of the Law of Property 
Act, 1825, the deft. & daughter, who had 
since died, were the surviving trusbees. 
parties interested in the estate now desired 
a sale, & the question raised by this summons 
was first, whether pltf. & deft. R., the sur- 
viving trustee, were together tenant for life 
for the purposes of the Settled Land Act. 
Secondly, if it be ‘not settled land, whether 
the entirety was now vested in the surviving 
rode or in the Public Trustee on the statu- 
trusts :—Held: Law of Property Act, 
pane (c. 20), Sch. I., Pt. [V., para. 4, added 
by the amending Act Pa a eg a Bad 
applicable to the ¢ case; 
ard to Wills Act, iss? (e206 One 1 ae 
following Re Dawson's Settled 
3188, the entirety was now vested the 
surviving trustee under para. 1 (1), upon 
the statutory trusts.—Re een iODY v. 
Barrat, [1929] 1 Ch. 386; 98 L. J. Ch. 74; 
140 L. T. 828. 


8138b. ——- -—— ———.]——Re CoLzins, TOWERS v. 


COLLINS, {029 = Ch. 201; 140 L. T. oe 
72 Sol. sub nom. Re CoLtins 
JOWERS v.  Gtakaee: 98 ¥.. J. Ch. vo 


3139. Add. Citation :—-72 Sol. Jo. 86. 


Add. Annotations :-——Consd. He Robins, Hol- 
land wv. Gillam, [1928] Oh. 721. Refd. He 
Dawaon’s S. E., [1928] Ch. 421. 


Land held under one & same settlement 
—Vesting in trustees—Who are trustees.]— 
Where immediately before the coming into 
operation of Law of Property Act, 1925 
(c. 20), the entirety of the land is settled 
land held under one & the same settlement, 
it vests in the trustees, if any, of the eettle- 
ment under the ald law as joint tenanta 
apes ha vinmagrinald trusts eer are ce 
such trustees then, pending their appoin' 
ment, the land vesta in the Public ‘Trustee 
upon apt gr pet Sager CATCEIPOOL,, 
Catc Ch. 429; 97 
L. J. Oh. ‘81; 9 Le or or Sol Jo 





8140. Add. Annotations :~—~Ae to (1} 
earny 


Re 
oe Gillam, [1938 eM 73 

s to (2) Refd. Bernhardt a Guisworthy, 
Bank v. E ert, (1080]3 Oh. 1 tee. Generally 
V. iv e tf 

v. Thompson, 


Refd. Re Thomas, 
(1930) 1 Ch. 194, 


$143¢. 


48. Citation :—-Hor the existing citation read 


“ Na. 1873, anise.” 


$1488. --—- Only one trustee—Vi____ of Iand in 


Public Trustee.|—Under & by virtue of the 
wil of © testedoc win dine in tent. wins 
subsequent dispositions, acta in the law & 
events, the legal estate in certain freehold 
land was, imm y before the commence- 
ment of the Law of Eroperty Act, 1926, 
vested in two ns for their lives share & 
share alike, the legal estate in remainder 
expectant ppon the lives of those persons & 
the life of the survivor of them being vested 
in a single trustee upon trust after the 
death of the survivi nant for life to sell 
the land & divide the proceeds between 
the testator’s nephews & nieces. Upon a 
summons by the tenants for life, who were 
desirous of selling the land, to have it deter- 
mined in whom, upon the coming into force 
of the Law of Property Act, 1925, the land 
was vested:— Held: (1) as immediately 
before the commencement of that Act the 
land was held at law & in equity in undivided 
shares, vested in possession, & the entirety 
thereof was settled land, Law of Property 
Act, 1925 (c. 20), Sched. I., Part IV., para. 1, 
sub-para. 3, would apply, if there were more 
than one trustee of the settlement con- 
stituted by the will, in whom the land could 
vest as joint tenants; but that, as there was 
only one trustee, the land vested, under 
clause (i) of the proviso to that sub-para., 
in the Public Trustee upon the statutory 
trusts; (2) if, before the Public Trustee 
accepted the trust, the present trustee (who 
before the commencement of the Law of 
Property Act, 1925, was the trustee of the 
settlement constituted by the will for the 
urposes of the Settled d Acts then in 
orce) appointed an additional trustee or 
trustees of that settlement, the land would 
vest in the trustees of the settlement as joint 
tenants upon the statutory trusts.— He 
Price, Prick v. Pricr, [1929] 2 Ch. 400; 98 
L. J. Ch. 417; 141 L. T. 611. 


3143b,. -—— ——— Appointment of additional trustee 


Before acceptance by Public Trustee.] - 
Re PRIcEe, PrRIcE v. Prick, No. 3148a, ante. 

-}—Immediately before the com- 
mencement of the Law of Property Act, 19256 
(c. 20), the legal estate in land was outestand- 
ing in the personal representatives of the 
acttlor & held upon the trusts of a marriage 
settlement which, in the events which had 
then happened, were for two daughters of the 
settlor in undivided shares lutely :— 
Held: as the personal representatives then 
held the land in trust for the daughters in 
undivided sharee vested in p on, they 
held it, after the Act came into force, upon 
the statutory trusts, by virtue of Sched. I., 
Part IV., sub-para. 1 (6) of the Act, with 
the result that the settlement t were 
not entitled, as, but for Part IV., they would 
be to call for a conveyance of the legal 
estate; but the personal representatives 
held the land on trust for sale & were entitled 
to sell the same, unless the daughters elected 
to for a conveyance.— ForsTsr 








Vol, XL.—Setélements. Cases 3143-81510. 


v. FREEMAN (1930), 70 L. Jo. 188; 170 
L. T. Jo. 141; [1980] W. N. 201. 

—-~— Conversion.]—See Equrry, p. 861, No. 
81%a, ante. 


land v. Gillam, [1928] Oh. 721. Apld. Re 
House, Westminster Bank v. Everett, [1929] 
2. Oh. 166. Refd. Re Barrat, Body v. Barrat, 
{1929] 1 Oh. 386. 


Pee ene :-97 L. J. Ch. 197; 188 


saa ah ee of Law of Property Act, 1935 
Cc. $ 


s. 34—Land settled upon trust for sale 
——After specified period.]|--The trustees of a 
will, which came into operation after the 
commencement of the Law of Property Act, 
1925 (c. 20), were directed to stand possessed 
of testator’s residuary real & personal estate 
upon trust to pay out of the income thereof 
four life annuities, & while any annuity 
remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable; &, on cesser 
of all the annuities, to stand possessed of the 
residuary estate in trust for his grandchildren 
& the issue then living of any then dead. as 
tenants in common according to the stocks. 
By a codicil power was conferred upon the 
trustees after the expiration of five years 
from the testator’s death to sell his residuary 
estate or any part thereof by public auction 
but not by private contract. Upon a sum- 
mons raising questions, whether the trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
pene in whom the land ought to be vested 
ry the exor.; &, if the trustees were the 
proper persons, whether the annuitants were 

ersons whose wishes ought to be given effect 
0 by the trustees for sale: Held: (1) tho 
land was held in equity in undivided shares ; 
(2) the land was devised in undivided shares 
within Law of Property Act, 1925 (c. 20), 
s. 34 (3), with the result that it was devised 
to the trustees, who were trustees for the 
purposes of the Settled Land Act, 1926, 
upon the statutory trusts; (3) those trus- 
tees were the persons in whum the land 
ought to be vested.-- te House, WESTMINSTER 
BANE v. EVERETT, (1920] 2 Ch. 166; 98 
L. J. Ch. 381; 141 1. T. 582. 


3151b. Open space held in undivided shares-- 


Meaning of open space —Any land unbuillt 
upon — Back yard.| - The expression ‘ an 
open space of land ”’ in Law of Property Act, 
1925 (c. 20), Sched. I., Pt. V., para. 2, means 
any land that is unbuilt upon. 

A small yard & ashes place at the rear of 
two houses in a town was, immediately 
before the commencement of the Act, held 
in undivided shares by the owners of the 
houses with rights of access & user over 
same :—Held: the yard & ashes place were 
an open space within the par. & had vested 
in the Public Trustee. Leave given to the 
Public Trustee to sell same. —Hre BRADFORD 
Ciry Premises, {1928} Ch. 138; 138 L. T. 
517; sub nom. Re BRADFORD City PREMISES, 
Scaire v. Pusric Trusren, 07 Is. J. Ch. 84. 


J 

SOMERVILLE v. OLDHAM, [1929] 1 Ch. 146; shes He T 4, T dt, Townsend, 

98 L. J. Ch. 27; 140 L. T. 277; 72 Sol. Jo. | 7ugetion o Coped. He Townsend, Townsenes 

761. 8151c. Sareea Private railway, s + 
. ——— What is “‘ settled land ’’ within para- A priv railway siding cons yo 

aa 2.}—He Cueny’s Wi. Truerts, Surge freshold land, vested in the trustees of a will, 
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& partly of leasehold land held for a long 
term by trustees of a lease containing a 
declaration of trust subsequently varied by 
deed. Neither set of trustees held upon 
trust for sale or had any power of sale. All 
rights of access to & user of the siding were 
vested, at the commencement of Law of 
Property Act, 1925 (c. 18), in lessees of 
adjoining property, licensees, & other persons 
entitled under the declaration of trust, & 
rents were paid by all parties interested for 


Cases 815lc—3171. Enauish anD Empre Digest SuPPLEMENT. 


such user :—-Held: that the was not 
an open space vested in undi shares in 
right whereof each owner had rights of 
access & user thereof & did not therefore 
vest in the Public Trustee under Law of 
Property Act, 1925 (c. 20), Sched. I., Pt. V., 
para. 2, but was yested in the respective 
sets of trustees upon the statutory trusts.— 
Re Townsend, TOWNSEND v. TOWNSEND, 
eee ee Ch. 338; 99 L. J. Ch. 508; 148 


Part XVI. -—Resettlements. 


3171. Add. Annotation :—Generaily, Retd. Re Parker’s Settled Estates, Parker v. Parker, [1928] Ch. 247. 
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19. 
19a. 


54. 

107. 
121. 
148. 


158. 


Vol. XLI. Cases 19-—304a. 


SEWERS AND DRAINS. 


Part |.—Sewers and Drains for Sanitary Purposes. 


Add. Annotation :—Distd. Clark v. Epsom 
R. D. C.,; {1929} 1 Ch. 287. F 


——.]—Pltf. was the owner of a house & 
rounds on the X. estate, a leaseholder in 
900 & freeholder since 1920. Down to 

1912 there was no drainage system for the 

estate, but in that year a system was 

established, which so far as affected this 
roperty was called ‘‘ the northern system,” 
oy the then owners of the estate with an 

ective outfall, but without any reference 
to the local authority, which was maintained 
since 1920 by means of contributions from 
property owners to the owner of the part 
where the disposal works were situated. 

From these works the effluent passed into 

the river M., but owing to the filter bed coasing 

to function, igen of the river occurred, 

& this outfall being stopped by the action 

of the Thames Conservancy, the effluent 

was now carried over the adjoining land. In 
an action by pltf. for a declaration that tho 
system vested in defts. & that they were liable 
to maintain it:—Held: the line of pipes 
which communicated with the disposal works 
was a sewer which vested in the local 
authority, but the remedy of pltf. was to 
appeal on behalf of the whole of the persons 
in the district to the Ministry of Health 

under P. H. Act, 1875 (c. 55), s. 299.—- 

CLARK v. Epsom Rural Councin, [1929] 
1 Ch. 287; 98 L. J. Oh. 88; 140 L. T. 246; 

93 J. P. 67; 45T.L.R.106; 27L.G. R. 328. 

Add. Annotation :—Refd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 66. 


Add. Annotation :—Refd. Clark v. Epsom 
R. D. C., [1929] 1 Ch. 287. 

Add. Annotation :—Refd. fe Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 

‘Add. Annotations :—Refd. Clark v. Epsom 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. 

Add. Annotation :—Refd. Clark v. HKpsom 
R. D. C., [1929] 1 Ch. 287. 


181a. ———.]—CLARK v. Epsom RURAL CoUNCIL, 


No. 19a, ante. 


197a. ——— Sewer laid above ground—By private 


PART 1. SECT. 1, 8UB-SECT. 1.-—A. 
oa. Whether 


N. I. 119.—IR. 


owner—Maintenance by local authority.)— 
Defte., who were the urban a authority, 
served notices, under Public Health Act, 
1875 (c. 55), ss. 23, 36, upon the owners 
of a row of houses within the district requiring 
them within a certain time to provide water- 
closeta in the houses & to connect the same 
with the main sewer. By arrangement 
among the owners the work was carried out 
by the owner of two of the houses, one of 
which was occupied by pltf. A six-inch 


PART I. SECT. 1, SUB-SEOT. 4, 
river.}—Where a 
ae ea aL ee 
® coun! 
is a public drain, & the 
1293 


sh. Non 
drain or sewer. non-pa; 
Lisnasxea R. D. C., Too] the 


250. Add. Citation: 
304a. Reconstruction of drain 


earthenware pipe was laid through the 
gardens at the backs of the houses to receive 
the drainage of each house & to discharge 
into the main sewer. This pipe was laid 
underground until it came to the garden 
of the house in which pltf. lived, whero, 
owing to a fall in the land half the pipe 
appeared above the ground. About three 
years after the pipe was laid pltf. in going 
down her garden slipped on the pipe & was 
injured. In an action against the urban 
district council to recover damages for the 
ersonal injuries so sustained, the pipe 
eing a ‘‘ sewer ’’ which was vested in them, 
the jury found that the sewer was constructed 
so as to be dangerous to the occupants of 
the house, that defts. had notice of its 
dangerous condition, & were negligent in 
not obviating the danger :— Held: as deft. 
council would have been entitled, if they 
had themselves constructed the sewer, to lay 
it above ground, they were not guilty of any 
breach of duty in maintaining the sewer in 
the same condition as if was when laid, & 
were therefore not liable to pltf. -Mornis v. 
MYNYDDISLWYN URBAN CoUNCIL, [1917 
2K. B. 300; 86 1. J. K. B. 1084; 11 
I. T. 108; 81 /. P. 261; 15 1. G. QR. 453, 
C. A. 
26 14 G. Ro ATk 


What amounts 
to.) —The L. U. C. made a bye-law that a 
person who should entirely or partially 
reconstruct any pipe or drain communicating 
with a sewer should deposit plans of the 
proposed work, with the proviso that plans 
should not be required in the case of any 
repair which did not involve the entire 
reconstruction of the pipe or drain; & another 
bye-law as to ventilation, which was to apply 
to every person who should reconstruct in 
an existing building any pipe or drain com- 
municating with a sewer. Premises situate 
in the metropolis were drained at the rear 
by a line of pipes which took the surface 
water drainage of the premises through two 
gullies in the yard & which communicated 
with a sewer. This line of pipes was not laid 
upon concrete & was not ventilated, & the 
drain having become a nuisance, notice was 
served on the owner to abate the same. The 
owner opened up the ground, took up the 
pipes, most of which were defective or broken, 
& relaid the drain in the same lino upon a 
foundation of concrete. He put in four new 
aioe par of pipes & a new gully & connection, 
replacing in the drain one old pipe & gully 
only, & leaving in the ground an old pipe 
which was not defective :—Held: the work 
done to the drain was a “ reconstruction ” of 
the drain, & not merely a ‘ repair’ of it, & 


has power to restrain the removal of 
ve] from the river bed,—PamiaTva 


UNCIL wv. AKITIO OCoUNTY 
Councrt, {1930} N. Z lL. R. 844.—~ 


county council N-Z. 


Cases 304a—457. 


that the bye-laws applied.— AGAR v. Noxxs 
i 93. P. 874; 81.G. 8. 


vee ar: T’. 605 ; 
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19. Add. yeu :—Distd. Grant v. Derwent, pi 


[1928] Ch. 902. 


319a. —— ——— Liability of owner req 
authority to lay connecting pipe.j—Subject to 


the rights of a corpn. reno | & sewer tion pltf. 
authonty, pltf. owned th the soil of a public damage 

road with a sewer therein. Deft.’s y of their statuto 
abutted on this ~~ as well as on another of action 


sewered road, he 


was entitled under 
Public Health eek 1875 (c. 65), 8. a me DERWENT, [ 
cause his drains to empty into the 
sewers, on giving proper notice & com 


acting under 


local 


corpn. to exercise those powers.—GBANT v. 
1929] 1 Oh. 

70; 140 L. T. 380; 98 J. P. 118; 73 Sol. Jo. 
59; 27 L. G. R. 179, 0. A. 


Eweuisn AND Emprme Dicest ScrrLeMent. 
with sb do regres At 


deft.’s request 
their local Act, the 


connected deft.’s combined drain with 


6 SOT 
ew amall portion of pité. 


aia ae od the corpn.’s acta were fully 


the local Act, even if not by Public 


irenlth Ach Acts, & whatever right for compensa- 
might have against 


the corpn. for 
by reason of the exercise 
powers, he had no cause 

eft. for requesting the 


; O8 L. J. Ch. 


Part I|l_—Sewers under Commissioners of Sewers. 


851. Add. Annoilation :-——Mentd. Ormond Invest- 
ment Co. v. Betta, [1928] A. O 


O. 148. Co. v. Swansea Corpn., [1928] 


408. Add. Annotation :—Refd. Graigola Merthyr 


h. 235. 


Part 1V.—Sewers Rate. 


447. Add. Annotation :—Mentd. R. v. Southamp- 
Commi 


ton County Co 
Slade, [1920] 1K. B. 268. 


PART III. SECT. 1, SUB-SECT. 2. 

b a —_ oo Reger pg EILLOP 
TOWN OGAN TOWNSHIP 
Conp. mone} (18995, 3a C. R. 702.—- 





oi, —— 
~—-MURRAY v. Dinces aie darciat C. D 
§88.—-CAN. 


PART III. SEOT. 1, SUB-SEOCT. 3. 
ANDERTON TOWNSHIP 0. 
MALDEN a TER SouTn Town: 
Cutie Oo. W. R. 3203 
TO. WN $27 ; SDL. be BIS CAN 


dit. ——. Re Brieat & SARNIA, 
Re Witson & SARNIA (1918), 24 
O. W.R. 817; 4 O. W. N. 1585; 12 
eras pote a 


Appeal vtewer.}—Re 
MoDoNsuD & Giance Cath, oo 


tee, Ea p. 


8. be R. ts —CAN. 
—Re BOWKER & RICHARDS 
(1908), 1 1 Ww. L. R. 194.—CAN. 
sc. Award under & Water- 
courses Act—-Who may orce.}—The 
p r of land from an canes who 
was @ party to p under the 
Act in respect of that land is eauieed 
ie — the a ALTON 
or ASHFIELD (1898), a6 
aR 363. —CAN. 
PART lll. SECT. 2. 
af. Construction of dutch under Private 
pobnaate ae. 1920, 2. Oren: 7s 
the nitiog which 


Ditches “Act » RS. 1920 (c. 103), 
8. 6, requires to be on ers 


oF oO 
affected by a proposed ditch is a con- 
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457. Add. Citations :—97 L. J. K. B. 13; 
L. T. 72. 


138 


dition which must be complied with 
before the ditch can legally bo pro- 
ceeded Behave & hare such an owner 
has not rved an award of an 
engineer & an aasesament & tax 
made under id Aot on said owner 
null it Ace VILLENEUVE RURAL 
Munl1 7 KELVINGTON, . (192918 
D. LB Be 519; 1 W. W. 

406.—OAN. 


PART IV. SECT. 2, SUB-SECT. 3. 


Ww The or 
1080, & J8te es. 4 relating 

‘ oS 6. 4 
sewers aidowalke in the town of 
8 nil does not 

registered owner.--SPRINGHILL ¢. 
MoLmop, {1929} 1 D. L. Re 882; 60 
N. 8. R. 3723.—CAN. 


Vol. XLI.— Cases 2598—600n, 


SHERIFFS AND BAILIFFS. 


Part V.—Powers, Duties, and Liabilities. 


252. Add. Annotation :—Generally, 
v. Oldham Oorpn., [1980] 2 K. B. 364. 


539. Add. Annotation :—-Refd. Morriss v. Winter, 


{1930} 1 K. B. 243. 
639a. ——— ——-.|—-An attorney, 





PART It. SECT. 8. 
ion COR- 


sa. Special bath fe Srortesttot 
fined to county where residi nos dah te 


— ine SECT. 2, SUB-SECT. 5. 


Burden of is 
of Mreasonablence of aenves — 
reasonmmblenese of a 


respect to the 
sheriff’s obarges againgt an execution 
chattcts stked under & writ of oxeow 
Be: of exect- 
tion red onus is not on t eee 
ve the charges unreasona 
Pheri has prima fi 





facie right to 


Mentd. Fisher 


arrest : 


on a writ of capias, cannot maintain an action 
of trespass against pltf. & the officer for such 
his only remedy is an action on the 
case.—-NOEL v. Isaac (1835), 1 Or. M. & R. 


7683; 6 Tyr. 376; 41. J. Hx. 56; 149 Kb. R. 


1284. 


who is arrested Annotation :-—Retd. Newton v. Constable (1841), 6 Jur. 327. 


anything he may chargo or to any sai 
bursement, but, like any other agent 
acting for je ncipal, 
teh that t) was properly 
incurred in tne. Section of the 
within the authority entrusted to him 
~—McGREGOR v. KLoTzZ (Sask.), T1920. j 
4D. L. R. 793; 3 W. W. R. 183.— 


PART V. SECT. 6, SUB-SECT. 7.- 


. a). 


i. ——~. + HIGGins v. MACNONALD, 
easy + 4D. L. RR. 241; [19981 3 
- 115; 50 Can. Crim. Caa. 
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353.—-CAN. 


PART VI. SECT. 2, SUB-SECT. 1. 

oi. Erecution of writ of fapiss 
ad satisfaciendum. |—- Poundage foes in 
respect of the execution of a writ of 
ct. 3a. become due upon execution of 
the writ, that is, u i taking the body 
of the Judgment ebtor in execution, 
& such pound age may be recovered at 
the rato pie rescribod by the scale of feos 
under sheriff's Act, 1900, upen the 
amount for which the writ was ieened. 


WILtiaM ARNOTT, Hx os 
SH ee 29 ri N, S. W, 339; 
46 ~ AUS. 





Cases 30-—685a. 


Enouisnp AND Emer: Dicest SUPPLEMENT. 


SHIPPING AND NAVIGATION. 


Part I.—In General. 
80. Add. Annotation :—Mentd. Smith, Hogg v. Bamberger (1928), 97 L. J. K. B. 726. 


wee —-e mn 


Part I1——Ownership and Control of Ships. 


4177. Add. Annotation :—Refd. Aron v. Miall 


(1928), 189 L. T. 562. 


194. Add. Annotation :—Mentd. Re Stanton, F. & 
E., Ltd., [1929] 1 Ch. 180. 


884, Add. Annotation :—As to (2) Refd. News- 
holme Bros. v. Road Transport & General 
Insce. Co., [1929] 2 K. B. 366, 

408. Add. Annotation :—Refd. Kerr v. Marine 
Products (1928), 44 T. L. R. 292. 


Part IIl_——Master, Officers and Crew. 


551. Add. Annotation :—Consd. Savage v. British 
India Steam Navigation Co., Power v. Same 
(1930), 46 T. L. R. 294. 

551a. ——— -}~—In actions by the captain & 
by the chief officer of an ocean passenger 
steamer for alleged wrongful dismissal there 
was no written contract of employment, & 
the only documents relating to employment 
were various circu dealing with the age 
at which officers must retire, their rights to 
pension, & their right to leave on full pay 
after certain periods of service. The circulars 
made it clear that pensions were only to be 
paid at the discretion of the employers :— 
Held: the contract of employment was 
determinable by either party at any time on 
reasonable notice, & that in the case of the 
chief officer reasonable length of notice would 
have been 12 months, & he was entitled to 
judgment for 12 months’ salary. In the 
case of the captain the action was dismissed. 
—Savaah v. British INDIA STEAM NAVI- 
GATION Co., Lirp., POWER v. BritisH INDIA 
STeaAM NAVIGATION Co., Lip. (1980), 46 
T. L. R. 294. 

560a. Termination of contract—Right to reason- 
able notice—What amounts to.]}—SAVAGE », 
British India StHAM NAVIGATION Co., Lirp., 
PowWER v. BrrrisH Inpia SrHamM NAVIGATION 
Co., Lrp., No. 551a, ante. 

589. Add. Annotation :—Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 

600. Add. Annotation :—Refd. The Croxteth Hall, 
The Celtic, [1930] P. 197. 

614a. Protection of open hatchways—Breach of 
statutory duty—-Effect of contributory negli- 
gence.|——Pltf. was a coal trimmer, & in pro- 
ceeding to his work on defts.’ ship along a 
passage-way which he was entitled to go 
along, he stumbled & fell down an open 
hatchway into one of the holds of the ship, 
& was injured. He sued defts. for damages, 
basing his action on a breach of a statutory 
r ation made under 1894 Act, which pro- 
vided for the fencing & protection of open 
hatchways on ships:—Held: pltf.’s own 
contributory igence was an answer 
his claim against 





to 
efts. based on a breach of | 


statutory duty.——-Dew v. UNITED Brrvisy 
8.8. Co., Lrn. (1928), 98 L. J. K. B. 88; 139 
L. T. 628; 17 Asp. M. L. C. 518, O. A. 
Annolation :—Conad. Service v. Sundell (1929), 99 L. J. 
. B. 55. 


680. Add. Annotation :—Consd. Maver v. ‘‘ Solon ’’ 
Ship Owners (1929), 22 B. W. C. C. 424. 
685. Add. Annotations :—As to (83) Refd. First 
Russian Insce. v. London & Lancashire Insce. 
[1928] Ch. 922. As to (4) Refd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 
Ch. 922. Generally, Refd. The Penelope, 
[1928] P. 180; Ottoman Bank v. Chakaria, 
[1980] A. C. 277. Mentd. May v. May, [1929] 
2 B. 386. 
685a. Indemnity under Merchant Shipping (Inter- 
national Labour Convention) Act, 1925 (c. 42) 
—Construction of Act—-What may be re- 
garded.]—The ships on which the respective 
geese were serving were wrecked on their 
omeward voyages. In each case the service 
under the articles under which pltfs. were 
engaged would have termi within a few 
days after the ships were wrecked. If the 
ships had not been wrecked both pltfs. would 
probably have been re-ergeged or the suc- 
ceedi voyage, but neither pltf. in fact 
obtained employment during the two months 
from the date of the termination of his 
service, & neither of deft. shipping cos. 
established that on any day either pltf. was 
able to obtain suitable employment :—Held : 
(1) the words of sect. 1 of above Act were 
clear & unambiguous, &, ingly, the 
ct. was not entitled to look at the preamble 
or the draft Convention set out in the sched. 
in order to give a special meaning to the 
words; (2) the unemployment in each case 
was in fact due to the wreck; (3) under the 
sect. the respective pltfs. were entitled, not 
merely to an indemnity against Lore it 
ment for the period between the date of the 
actual termination of the services & the date 
on which the services would have terminated 
had there no wreck, but to w for 
two months from the date of the 
(4) Sect. 1 (2) enables the owner to prove, 
im, that the unem - 


the onus being upon him, 
ment was not due to the wreck or loss e 
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ship (StussmR, L.J., in a dissenting judgment). 
bere CROXTETH Haut., Tae CELtto, [19380] 
P. 197; 148 L. T. 316; 46 T. L. R. 403, 
©. A.; affd., 170 L. T. Jo. 514, H. L. 

685b. ———- Unemployment due to wreck—What 
amounts to.|—THm CroxTerH Hai, THE 
OELtic, No. 685a, ante. 

685c. ———- ——— Onus of proof.]—TsHe CroxTetTH 
Harty, THe Certic, No. 685a, ante. 

685d. ——— For what period seaman entitled. 
Tae Croxteta Har, THe CELtic, No. 
685a, anfe. 

796. Add. Annotations :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528; 
Pockney v. Atkinson (1929), 142 L. T. 135. 

——.}|—R. v. Want (1890), 112 

C. C. Ct. Cases, ae. ( 

-|-—-R. v. PHILLIPS, ETC. 

(1891), 113 C. C. Ct. Cases, 622. 


935a. --— Whether condition precedent to hearing 


932a. 











b —— —— 


Vol. XEI.—Shipping. Cases 685a—1780a. 


of complaint.]|—A complaint was made before 
justices by the master of a British shi 

against six seamen for continuing to neglec 

duty, contrary to 1894 Act, s. 225 (1) (e). 
No entry of the offence had beer made 
in the official log-book, & the justices 
dismissed the complaint on this ground for 
want of jurisdiction :—Held: the makin, 

of the entry in the official log-book was no 

a condition precedent to the hearing of the 
complaint. Even where no entry of an 
offence had been made, & there had con- 
sequently been default under the section, 
the Court was not without jurisdiction to 
proceed. The effect of 1894 Act, s. 228 (d), 
was to confer on the ct. in such a case a dis- 
cretion either to receive other evidence or to 
1efuse to do so & dismiss the complaint.— 
PATTERSON v. Roprnson, [1929] 2 K. B. 91 ; 
98 L. J. K. B. 457; 141 L. T. 165; 93 J. P. 
165; 27 L. G. R. 422; 28 Cor C. CO. 626; 18 
Aap. M. I. C. 35, D.C. 


Part IV.—-Authority and Liability of Master as Custodian. 


988a. ——.}—THe “ GLENLUCE” (1930), 170 
L. T. Jo. 899. 


990. Add. Annotations: —Mentd. Montague lL. 


Meyer, Ltd. v. Kivisto (1929), 142 L. T. 480 ; 
Montague IL. Meyer, Ltd. ». Osakeyhtio 
Carelia Timber Co. (1980), 36 Com. Cas, 17. 


Part V.—-General Statutory Provisions for Safety of Ship 
and Cargo. 


1596. Add. Citation :—17 Asp. M. L. (. 308. 


Part Vil.—Carriage of Goods. 


1651. Add. Annotation :—Refd. The Erik Boye 1731a. Payment of stevedores at ‘* current rates.’’| 


(1929), 142 L. T. 335. 


1682. Add. Annotation :—Refd. A.-G. v. Blackpool 


Corpn. (1928), 92 J. P. 50. 


1715. Add. Annotations :—Distd. Frenkel v. Mc- 
Andrews & Co., [1929] A. C. 545. Refd. 
Kaufmann v. British Surety Insce. Oo. (1929), 


45 T. L. R. 309. 


17238. ‘‘ Approved commercial bills on London ”’- 
Trade kyr one aree day bills.|—GRriIpPalios v. 
aoe ( 


PART II!l. SECT. 4, SUB-SECT. 9. 


)& Co, Lrn. (1928), 45 T. 1. R. 


—BRITAIN S.S. Co., Lip. v. BUNGE & Oo., 
Lrp. (1929), 46 T. L. R. 40; 73 Sol. Jo. 818; 
35 Com. Cas. 163. 


| 1768. Add. Annotation: Mentd. Collins v. 


ein he dee Racecourses, Ltd., [1930] 
1 Ch. |. 


1780a. Breach of duty—Broker assuming to charter 


vessel to himself——Ratification of wrongful 
act.}—-Pitis., owners of the D., instructed 
H., a broker, to procure a charterparty for 
their ship. H. being minded, in breach of 
his duty as a broker, to make use of the ship 


» LtTp. (1927), 39 B.C. R. 194- CAN. 


17.—CAN. 
aye ted dvance se ee Ons PART II]. SECT. 4, SUB-SECT. 12.~ D 
ft. ve a seaman’s advance note : ae . 7% 12, . 
Dewy Fizanan fora one-half months PART Ill. SECT. 4, SUB-SECT. 12,—A. 847 1. Anpeal —From sheriff substitute 


wages at V.. payable five days after 
the sailing of The M. ft 


his ship before sailing 
the ship (being a ram runner) was held 


sa. Action for unearned wages.) — Doea not UHe,}-B 
iy certain tog {1928} 8. C. (Ct. of Mose.) 764.—-SCOT. 


rom B.C. Pitf. The captain, mate 
p arrested in a 


2 & 

cashed the note for B., who then Joined of the 4. had the shi 
to Victoria, where joint action in rem for w . “Iho 

claim e was for one month & some 


AIN 0. ORMISTON, 


PART IV. SECT. 2, SUB-SECT. 2.—-B. 
Whether lushle to interest 


by the anthorities for breach of cua- pat ep being not oa the amount sb. Purchaser pr bt Ey hve iedae ea Abe 


toms regulations, & not allowed to 


wall 
leave B.C ft. was duly notified stantial sums not 
* more in the nature Inages 
deft.’s conduct was the sole cause of Afeid: wages cannot be sued for un 


. De 
that pitf. held the note:— Held 


ut also for sub- 
ot a ship without notice of a claim for 
earned, which were P nie 


n ; a met wae Pact “ 
uffer ent for amount o 
# udgm 
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his own conduct made it month is made 
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Cases 1780a--2188. Enaiisn axp Euprre Dicest SuprueMENtT. 


for his own ends, purported to effect a charter- 
party dated Aug. 9, 1026, between pitfs & 
an export co. of Danzig “ & ot ” as 
charterers. This document was signed by 
if. ‘(as agent only ”’ for the owners & by 
H. “on behalf of the charterers as per separate 
chartering notes.’’ By one of the clauses of 
the document the shipowners were to have 
alien for all dead freight & demurrage at the 
port of loading. H. had no authority to 
act on behalf of the export co., who knew 
nothing about the transaction. Defta., 
timber merchants in London, bought from 
S. & Co., shippers in Danzig, red wood at a 
price including cost, freight & insurance 
from Danzig to London. 8. & Co. — _ —~ 
cargo space for the wood on board the D., 
by means of c ring notes i ae by H. 
puree to act “‘ by order of the owners,” 
ut without their authority, & the wood was 
at inline clemea Adele as at Danes andes 
o signed by H. purporting to act for 
& on behalf of & with the authority of the 
master. Each bill of lading incorporated the 
terms, conditions & clauses of the so-called 
charterparty of Aug. 9, among which was the 
above lien clause. The bills of lading were 
indorsed by S. & Oo. & tendered under the 
contract of sale to defts., who accepted them 
& paid S. & Co. for the goods. The D. left 
Danzig without a full cargo several dere 
after the lay days had expired. When she 
arrived in London the master deposited the 
wood with wharfingers subject to a lien in 
favour of pltfs. for dead freight & demurrage, 
Itfis. brought an action against defts. for 

a declaration that they were entitled to the 
lien :—Held : the lien clause in the document 
of Aug. 9 was incorporated in the bills of 
lading, on the grounds that (1) pltfs., by 
taking the cargo on board their ship & issuing 
bills of lading in respect of it after they knew 
of H.’s breach of duty in assuming to charter 
their vesse] to himself, had ratified his act 
& so validated the charterparty, & (2) the 
incorporation of the lien clause was not in 
ahy way dependent or contingent upon the 
charterparty being a valid or effective docu- 
roent, for in the absence of a condition to the 
contrary, one document, or part thereof, 
might be incorporated in another, although 
the first document had, of itself, no legal 
effect whatever ; (8) defts. could not wit lh 
a plea in avoidance of circuity of action, 
because it was essential to that plea that the 
amount recoverable by deft. pleading it 
from pltf{. in the action in which it was 
pleaded should be the exact amount recover- 
able by plitf. from him; & as 8. & Co. were 
not parties to the action, it could not be 
averred that the damages, if any, recoverable 
by defts, from S, & Co. for breach of the 
contract of sale would be the same in amount 
as the sum recoverable by plitfs. from defts. 
under the terms of the bills of lading, & it 
did not appear that 8. & Oo. had any cause 
of action against pltfs., whose liabilities 


PART. VII. SECT. 2, SUB-SECT. 3. 
17811. Necessity for authority by deed. | 
~—- HICKMAN & ty for t yids y by deed.] 
SHIPBUILDING Co. +o 11038) 2 
D. L. BR. 229; 60 N.S, R. 100.—OAN. 
PART VII, SEOT. 2, SUB-SECT. 28.—C. 


2115 i. Duration.) — The  pltf. 
chartered his boat to the deft. for 


in the north for 60 days or 
uired. fe 


8 cann manager that effeo 
but the notification did not reach the 
latter before boat h 
another of doeft.’s : on 
atrival there the manager told the 


depended upon the bills of lading.—Axr, 
OCHAN v. HERDING ey Sone, Lirp., [1928] 
2K. B,. 871; 971.7. K. B. 684; 189 L. YT. 
217; 88 Com. Cas. 277; 17 Asp. M. L. O. 
465, C. A. 

1796. Add. Annotation :—As to (1) Reta. The 
Penelope, [1928] P. 180. 


1899. Add. Annotation :—Refd. The Hrik Boye 
(1929), 142 L. T. 385. ' 


1958. Add. Annotation :—As to (4) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371. 


dd. Annotation :—Generally, Retd. Bentall, 
ea 4 “ Baldry v. Vicary (1980), 47 


Sons v. Port Talbot OCorpn. (1929), 93 J. P. 
89; Bentall, Horsley & Baldry v. Vicary 
(1930), 47 T. L. R. 99. 


2059. Add. Annotation :—Refd. Istros 8S.S. Owners 
v. Dahblstroem (F. W.) & Oo. (1980), 170 
L. T. Jo. 399. 


2059a. ——— Express exception in charterparty.}— 
‘‘Istros”’ S8.S. Ownprs v. DAnLaTRoOEM 
(F. W.) & Co. (1930), 70 L. Jo. 856; 170 
L. T. Jo. 899. 

2104a. ——- Damage sustained before making of 
charterparty.|—A time charterparty con- 
tained the following cesser clause: ‘ In 
the event of loss of time from déficiency of 
men or stores, breakdown of machinery, 
whether partial or otherwise, collision, strand- 
ing, fire in ship & (or) cargo, damage or inter- 
ference by authorities preventing the working 
of the vessel for more than twelve runni 
hours, the payment of hire shall cease unt 
she be again in an efficient state to resume her 
service at the place where the accident 
occurred, ...’’ After the steamer came on 
hire she went into dry dock for four days to 
pear) damage which she had sustained in 
collision before coming on hire. The owners 
allowed. the charterers four days’ hire, & 
claimed to recover the amount so allowed from 
the defts. in the collision action :—Held: 
the above cesser clause applied to damage 
arising before as well as after the making 
of the ch arty; the charterers were 
entitled to deduct four days’ hire; & the 
owners were entitled to recover the amount 
so deducted from the defts. as es for 
loss of use of their steamer.—-THm Essex 
Envoy (1929), 141 L. T. 482; 35 Com. Cas. 
61; 18 Asp. M. L. C. 54. 

2129. Add. Annotations :—Consd. First Russian 
ono _ ec ae & erage ae ee pees 

; : yman v. an, Hughes v. 

Hughes, [1929} 1 K. 3. 1. Refd. The 
tae [1928] P. 180; May v. May, [1929] 


2001. 


2186. Add. Annotations :—As to (1) Refd. Thé 
Penelope, [1928] P. 180; May v. May, (1929) 
2 K. B. 886; Lever Bros., Ltd. v. Bell (1930), 
477. L. R. 47. Ae to (2) Consd. First Russian 
Insce. v. London & Lancashire Insce., [1928] 


captain, & aleo the who wae 
At the end of the representing pitt. he would not 


: all ease the boat & that they should 
pitt ulre the fish at a certain e was 
no Gaeried on for another 30 days :-— 

an énd to at the tion of the 


aa left for days.—PRTERSON e. acure 
+» 11998) 4 D.L. R. 838; 3 
reg R. bob okt a 4 
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Oh. 923. Generally, Refd. Hyman v. 

{1020} P. 1. . se ca 
2212, Add. Annotation :—As to (2) Consd. F 

& Ellams v. Blackburn, {1 384 2K. B. 60. 


2230a. -——.]—Defts. bought timber to be shipped 

to Liverpool, & it was shipped in pitt.’s 
steamer along with the of other 
shippers. The bill of lading was a clean bill, 
stating that a specified quantity had been 
shipped in condition, & incorporating 
the terms of the charterparty, which pro- 
vided that the statements in the bill of lading 


as to the goods having been shipped in good 


condition, & as to the aggregate number of 
pieces delivered to the er, should be 
conclusive evidence against the shipowner. 
At the time of signing the bill of lading the 
master signed a protest stating that part of 
defts.’ goods was in bad condition. Defts. 
were indorsees of the bill of lading, & after 
the arrival of the steamer pltf. informed them 
that part of the cargo had been damaged 
before shipment. There being nothing to 
indicate to defts. that the damaged part 
belonged to them, defts. accepted the bill 
of lading, when presented, & they paid for 
the timber. On delivery they found that 
the timber was defective, & that the quantity 
was less than the specified quantity. The 
shipowner sued defts. for balance of freight, 
& defts. counterclaimed for damages for 
delivering part of the goods in a damaged 
condition, & for failin to deliver part of the 
goods shipped :—He as the information 
of defts. was not of such a nature as to justify 
them in rejecting the bill of lading, pltf. was 
estopped from disputing the statements in 
it, & defts. were entitled to succeed on their 
counterclaim.—-EVANS v. JAMES WEBSTER 
& Brotuers, Lrp. (1928), 45 T. L. R. 136 ; 
73 Sol. Jo. 60 ; 34 Com. Cas. 172. 


2249. Add. Citation :—17 Asp. M. L. C. 307, 


2254. Add. Annotations :—As to (2) Apld. Silver 
v. Ocean Steamship Co. (1929), 46 T. I. ht. 
78. Refd. Evans v. Webster (1928), 45 
T. L. R. 136. 


2257. Add. Annotations :—As to (2) Apld. Silver 
v. Ocean Steamship Co. (1929), 46 T. L. KR. 78. 
Refd. Evans v. Webster (1928), 45 T. L. R. 136. 


2257a. ———.]—-Where a shipowner issues a bill 
of lading acknowledging the receipt of goods 
‘‘in apparent good order & condition,’’ he 
cannot afterwards prove, as against a holder 
or indorsee of the bill of lading, that the goods 
were damaged before shipment, if such 
damage would have been apparent on reason- 
able inspection; nor can he rely on the 
exception of insufficiency of packing within 
Carriage of Goods by Sea Act, 1924, Art. IV., 
r. 2 (n), if the insufficient pac was 
apparent on reasonable inspection.— SILVER 
v. OCEAN sHip Co., Lrp., [1930] 1 
K. B. 416; 99 L. J. K. B. 104; 142 L. TT. 
244; 46 T. L., R. 78; 73 Sol. Jo, 849; 35 
Com, Cas. 140; 18 Asp. M. L. C. 74, C. A. 


PART VIL. SECT. 8, SUB-SECT. 4.—-A. 
0. Reved., 30 8. C. R. 4738. 


PART Vil, SECT. 4, SUB-SECT. 6. —A. 
£ unseaworthiness. |—A. 
Pt Ba ef goods placed aboa 


ship damaged by the admission 
of Poa water to the hold of the ship 


m c 


seaworthy :— 
cause 


through corrosion of the ship’s 
fro the inside, artai P 
negligence on the part 
owner, but rondering the veescl un- 
Held : us 
being 
seaworthiness of the ship, {t could 
be aa 6 loss 
‘danger of the 


Vol. XLI.—Shipping. Cases 2196-2655. 


2257b. Collateral protest as to damage ed by 
master.|—-E'VANS v. WEBSTER JAMES & BROS., 
LTp., No. 2230a, arte. 

2259. Add. Annotation :—Distd. Evans v. Webster 
(1928), 46 T. L. R. 186. 

2262a. Damage before shipment.) — Evans 
JAMES Wersster & Brotirers, Ivrp., 
22308, ante. 

2286. Add. Annotation :—Refd. Silver v. Ocean 
Steamship Co. (1929), 46 T. L. R. 78. 

2287. Add. Annotations :—Retd. Evans v. Webster 
(1928), 45 T. L. R. 186; Silver uv. Ocean S.S. 
Co., [1930] 1 K. B. 416. 

2288. Add. Annotation :--As to (1) Apld. Silver v. 
Ocean Steamship Co. (1929), 46 T. L. R. 78. 


2318. Add. Annotation :— Refd. Dobell (C. G.) & 
» Co. v. Barber & Garratt (1930), 47 T. L. R. 66, 


2450. Add. Annotation :—~Refd. Akt. Ocean v. 
Harding, [1928] 2 K. B. 871. 


| 2479. Add. Annotation :—As to (2) Refd. News- 

holme Bros. 1. Road Transport & General 
Insce. Co., [1928] 2 K. B. 856. 

2508. Add. Annotation :—Refd. aise on Shi 
Oo. v. Louis Dreyfus & Co., £1980] 1 
699. 

2515. Add. Annotation :-~Refd. 
Harding, [1928] 2 K. B. 371. 

2526. Add. Annotation: -Refd. 
Harding, [1928] 2 K. B. 371. 

2580. Add. Annotation :--Refd. Goodwin, Ferreira 
re rie v. Lamport & Holt (1020), 141 lL. T. 

2607. Add. Annotation :—-As to (2) Consd. Tempus 
Shipping Co. v. Louis Dreyfus & Co., [1930] 
1 K. B. 699. 


v. 
No. 


ping 
i. B. 


Akt. Ocean vv, 


Akt. Ocean v. 


2609. Add. Annotations : -Apld. Viremen’s Fund 
Insce. ». Western Australian Insce. & Atlantic 
Inace. (1927), 188 L. T. 108. Consd. Tompus 
pa dae Co. ». Louis Dreyfus & Co., [1930] 1 
K. B. 699. 


2611. Add. Annotation : -Consd. Tempus pe ae 

ran v. Louis Dreyfus & Co., [1980] 1 K. B, 
09. 

2618. Add. Annotation :—Refd. a re opine 
Co. v. Louis Dreyfus & Co., [1980] 1 K. B. 
699. omy 

2616. 4dd. Annotation :—Consd. Tempus Shi 
a v. Louis Dreyfus &‘Co., [1030] 1 

2620. Add. Annotation :—-Refd. Compania Mexi- 
cana De Petroleo “ El Aguila”? uv. Hasex 
Ea ai & Trading Co. (1929), 141 L. T. 

2642. Add. Annotation :-- Refd. Ciosse Millard v. 
C jan Government Merchant Marine, 
[1928} 1 K. B. 717. 

2654. Add. Annotation :-—Refd. Pempus Shipping 
pie v. Louis Dreyfus & Co., [1930] 1 K. B. 

2655. Add. Annotations :-~Aa to (3) Refd. Akt. 
Ocean v. Harding, [1928] 2 K. B. 371; 
Fiumana Societa. Di Navigazione v. Bunge & 
Co,, [1930] 2 K. B. 47; Tempus Shipping 


ing 
. &B, 


lates Carriage of Goods Act, 1922, a. 3, 
ne thout —WANGANU! HERALD NeEwerarEeR Co 
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Co. v. Louis Dreyfus & Co. (1980), 99 L. J. 


2680. Add. Annotations :—As to (1) Refd. Gosse 


Millard v. Canadian Government pag esi 
Marine, [1928] 1 K. B. 717; aaedOrL - 
ping Co. v. Louis Dreyfus & Co. (1980) 1K 
699 

2683. Add. Annotations :—Consd. Foreman & 
Ellams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, [1929] A. ©. 223. 


2691. ree Dllgh-aceaade iat to (1) Cone: vereeel 
ping Co. v uis Dreyfus & Co., 
ik’ B . 699. Refd. Cosmopolitan Shipping 
Oe. ites. )v. Hatton & Gop: Ltd. (Liver- 
pool) (1929), 148 L. T 

2698. Add. Annotations : — aa Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (liverpool) (1929), 143 LL. T._ 206; 
Fiumana Socicté Di N Pvieenone v. Bunge 
& Co., [1930] 2 K. B 

2700. Add. Annotation ay Gosse Millard wv. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

2711. Add. Annotations :—-Consd. Foreman & 
Elliams v. Federal Steam Navigation Co., 
[1928] 2 K. B. 424. Apld. Gosse Millard v. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717, Refd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian aiplandes, [1929] A. C. 223; 
The Touraine, [1928] P 

2712. Add. Annotations ae Foreman & 
Ellams », Federal Steam Navigation Co., 
[1928] 2 K. B. 424; Gosse Millerd 7. Canadian 
Government M erchant Marine, The Canadian 
Highlander, [1929] A. C. 223. 

2714. Add. Annotation :—Consd. Gosse Millerd v. 
Canadian Government Merchant Marine, 
The Canadian Highlander, {1929] A. 0. 223. 


2720. Add. Citation :—17 Asp. M. L. C. 294. 


Add. Annotations :— As lo (1) Consd. Foreman 

& Kilams v. Federal Steam Navigation Co., 
[1928] 2 K.B.424; Gosse Millerd v. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1029] A. C. 223. 

2721. Add. Citations :—revad. sub nom. GossE 
MILLERD, Lrp. v. CANADIAN GOVERNMENT 
MERCHANT MARINE, Lirp., THE CANADIAN 
HIGHLANDER, (1929] A. C. 228; 98 L. J. 
K. B. 181; 140 L. T. 202; 45 T. L. R. 68 ; 
34 Com. Cas. 94; 17 Asp. M. L. C. 649, H. Li. 
Add. Annotations :—Consd. Foreman & Ellams 
v. Federal Steam Navigation COo., [1928] 2 
K. B. 424; Silver mi Ocean Steamship Co. 

(1928), 46 T. L. R. 


2122. Add. Citations: aL T. L. R. 204; 17 
Asp. M. J.. O. 413. 

2724. Add. Citation :—- 33 Com. Cas. 70. 

2725. a Mae Wes :—[1928] 2 K. B. 424; 72 
Sol. Jo. 103; 17 Asp. M. LL. C. 447; 33 


Com. Cas. 168. 
2777. Add, Citation :-—-17 Asp. M. L, C. 265. 


PART VII. at oa adel 1.--— 


ht to damages for late arrival-— 
atiough, h charter mainta ee 9 enh neki 


PART VII. omer 5, SUB-SEOT. 3.— 
6). 


b. Reved., a7 oO. J. 39 0. P. C. 
PART VII. SECT. 5, SUB-SECT, 5.-—-A. 


Add. Annotation :—Generally, Retd. Silver v. 
Ocean Steamship Oo. (1920). "46 T. L. R. 78. 


2777a. ‘“‘ Insufficiency of packing ’’—Not confined 
to packing of goods damaged.)—Goopwin, 
Ferrema & Co., Lrp. v. LAMPORT & HOt, 
Lrp., No. 8640a, post. 

2777b. ——— Insufficiency apparent to reasonable 
inspection.}—SILVER v. OCEAN STEAMSHIP 
Co., Lrp., No. aabim ante. 


(1920), 142 L. T T. 335; Fiumana Societ& 

Navigazione v. Bun. e & Co., [1980] 2 K. B. 
47. Refd. Cosmopolitan Shipping Co. (Inc.) 
v. Hatton & Cookson, Ltd. (Liverpool) (1929), 
143 L. T. 296 ; Silver Ms Ocean Steamship Co. 
(1929), 46 T. L. R. 7 


2800. Add. Annotations : aa: The Hayle, [1929] 
P. 275. Mentd. Belfour v. Mace (1928), 18 
Tax Cas. 589. 


2856. Add. Citations :-—[1028] P. 180; 97 L. J. P. 
127; 189 L. T. 855; 72 Sol. Jo. 657; 17 
Asp. M. L. O. 486 


2062. Add. Annotation :—Refd. Smith, Hogg ». 
Bamberger (1928), 97 L. J. K. B. 458. 

2974. Add. Annotation :—As to (1) Apld. Smith, 
Hogg v. Bamberger (1928),97 L. J. K. B. 7 726. 


3036. Add. Annotation :—Consd. Cosmopolitan 
Shipping Co. (Inc.) v. Hatton & Cookson, 
Ltd. (Liverpool) (1929), 143 L. T. 296. 

3045. Add. Annotation :—Apld. Firemen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 138 L. T. 108. 


3054. Add. Citation :—17 Asp. M. L. C. 811. 


8056. Add. Annotations: — Consd. The Hayle, 
[1929] P. 275. Refd. Tempus Shipping Co. 
v. Louis Dreyfus & Co., Sanne 1K. B. 699; 
Cosmopolitan Shi ping Co. (Inc.) v. Hatton 
om Ltd. (Liverpool) (1929), 148 L. T. 


3059a. ———.}——Resp. defts., in Oct. 1919, 
shipped 412 tons of Ayest African produce on 
the a apple pitfs.’ schooner, the 2., for carriage 
from C. on the west coast of Africa to Liver- 
poet. A clause in the bill of lading ie provieed 
t freight was due on shipment & should 
be payable on demand, ship or goods lost or 
not lost. Defts. paid half the freight on 
shipment. The vessel & cargo were lost 
during the voyage, & as the goods never 
reached pte ren defts. refused to pay pltfs. 
the balance of freight, & pltfs. now claimed 
the balance of freight. Defts. pleaded that 
the vessel was in fact unseaworthy, & that 
therefore the bill of lading contract could not 
be enforced seryh them. By clause 2 of 
a ae of 1 : : The an shall not be 
iable for, or a any loss or damage arisi. 
from or due to, fay Jos .. . OF any othe: 
Eind of the sea .. . of whatsoever nature or 
d, whether any perils, causes, or things 
in this clause mentioned are due to or arise 
- from the wro act, omission, or 
error in judgment or negligence of .. . any 
peas whomsoever in the service of the co. 
. & whether due to or arising from 
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So of the ship... provided 
case of any loss, injury, or damage arisi 
from or due to unseaworthiness of the ahin at 
the beginning of the voyage all reasonable 
means shall bave been taken to provide 
against such unseaworthiness. The co. may 
entrust to experienced or qualified ofticers, 
servants, or agents the duty of providing 
against unseaworthiness, & shall then be 
deemed to have fulfilled its obligations 
hereunder . . .”:—Held: defts. had failed 
to discharge the onue which lay on them of 
proving that the vessel was unseaworthy at 

beginning of the voyage. Moreover, 
even if the vessel had in fact been unsea- 
worthy pltfs. were protected by clause 2 of 
the bill of lading, as (a) they had taken all 
reasonable means to provide against un- 
seaworthiness, & (b) they had entrusted to 
experienced & qualified officers, servants, or 
agents, the duty of providing against un- 


seaworthiness, & must therefore be deezned | 


to have fulfilled their obligations under the 
bill of lading.—CosmMopoLiTraN SHIPPING Co. 
(Inc.) vy. Hatrron & Cookson, Lrp. (LIVER- 
POOL) (1929), 143 L. T. 2906; 85 Com. Cas. 
138, C. A. 
Annotation :-— > .v. Lo 
Bo. 830 OL Fe Ooe Te O™ % Louis Dreytus 
8059b. ——— Effect of incorporation of Harter 
: Act.|—Where a cargo of flour, shipped under 
bills of lading which incorporated the United 
States Harter Act, was damaged owing to 
insufficient ventilation & failure to draw off 
hot air from the holds, such failure being due 
to the character & construction of the ship :— 
Held: (1) the damage to the flour was 
caused by breach of the implied warranty of 
seaworthiness for the cargo in question ; 
& (2) the United States Harter Act did not 
exclude the implied warranty of seaworthi- 
ness for cargo, or cut down such implied 
warranty to an undertaking on the part of 
the shipowner to use due diligence to make 
the ship seaworthy.—-Tur Erik Boye (1929), 
142 L. T. 335; 18 Asp. M. L. C. 66. 
3070a. —-— ~—— After additional cargo taken on 
board.j|—Pltfs. engaged defts., who were 
barge owners, to lighter certain machinery 
from a steamer in Millwall Docks to Fulham, 
the contract containing an owner’s rish 
clause. Defts.’ barge, having taken the 
machinery on board, eee to another 
steamer & took in additional cargo. While 
alongside this other steamer the barge was 
holed by an unknown vessel, & owing to the 
entrance of water pltfs.’ machinery was 
injured by rust. In an action for breach of 
the warranty of seaworthiness defts. denied 
liability on the grounds that the barge was 
seaworthy when pitfs.’ machinery was 
loaded, & that since, so far as pltfs. were 
concerned, the loading of additional cargo 
was part of the voyage, defte. were pro- 
tected by the owner’s risk clause :-—Held: 
the loading was not completed until the 
additional cargo had been taken on board, 
&, therefore, as the barge was unseaworthy 
at the time when she started on her voyage, 
ltfs. were entitled to recover.—THOMP8SON 
; Norris MANUFACTURING Co., Lp. »v. 
ARDLEY, P. H., & Co. (1929), 46 T. L. R. 
120; 74 Sol. Jo. 27. 
$071. Add. Annotation :-——Mentd. Wadsworth 
ighterage & Coaling Co. v. Sea Insce. Co. 
(1929), 35 Com. Cas. 1. 
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3089a. ——— Sailing without mate.|—Burnarp & 
ALGERS, Lrp, v. Prayer, Ricnarp & Co. 
(1928), 72 Sol. Jo. 608. 


3099a. ——— -]—Pltfs., as owners, chartered 
a steamer to a co. to load a cargo of grain in 
the River Plate & bring it to Europe, The 
charterparty provided: ‘‘ The steamer shall 
not be liable for loss or damage occasioned 
by... fire...or any latent defect in 
hull, machinery, or appurtenances,” & 
‘* Average, if any, payablo according to York- 
Antwerp Rules, 1924.” Rule D of the York- 
Antwerp Rules was as follows: ‘ Rights to 
contribution in general average shall not be 
affected though the event which gave rise to 
the sacrifice or expenditure may have been 
due to the fault of one of the parties to the 
adventure ; but this shall not prejudice any 
remedies which may be open against that 
party for such fault.” On the voyage the 
unker coal caught fire, & pltfs. incurred 
expenses through the steamer having to put 
into Montevideo to have the tire extinguished, 
& part of the cargo was damaged & part was 
lost. In an action by the shipowners againat 
owners of cargo for general average contribu- 
tion defts. pleaded that the steamer was 
unseaworthy by reason of a defect in the 
bunker coal, & they counterclaimed for 
damage to their cargo by tire. DPltfs. con- 
tended that as the fire had happened without 
their fault or pronity they were relioved from 
liability on the counterclaim by a. 502 (i) 
of the Merchant Shipping Act, L89£ (c. 60), 
a. 602 (i):—Ield: as ae were protected 
by s. 502 (i) from liability for damage by fire 





& therefore the expenses were incurred by 
pltfs., not on their own behalf, but on behalf 
of all the interests concerned, pltf{s. wero 
entitled to recover on their claim, & (per 
Cur.) defts. were not. entitled to recover on 
their counterclaim._-Tumpus Simppind Co., 
Lyrp. v. Dreyrus, Louis & Co., Tap. (1980), 
09 L. J. K. B. 053; 46 T. L. R. 648; 36 
Com. Cas. 31, C. Aw; [1050] 1 IC. B. 699; 46 
. L. RR. 2863; 35 Com. Cas. 374. 

3009b.-- - -.J— FIUMANA SocretA D1 Navi- 
GAZIONE v. BuNGE & Co., Lirp., No. 4818b, 
post. 

8100. Add. Annotations :--Refd. foreman & Kllams 
vy. Kederal Steam Navigation Oo., eb 2 
K. B. 424; Gosse ilerd wv. Canadian 
Government Merchant Marine, The Canadian 
Highlander, [1929] A. C. 228. 

8107. Add. Annolations :-- Rofd. The Hayle, [1929] 
P. 275. Mentd. Belfour v. Mace (1028), 18 
Tax Cas. 539. 

$110a. Flour~--Insufficient ventilation of Holds.]}—- 
THe Eric Buyveg, No. 3059b, ante. 

3118. Add. Annotations :—Apld. Viremen’s Fund 
Insce. v. Western Australian Insce. & Atlantic 
Insce. (1927), 188 L. T. 108. Consd. Cos- 
mopolitan Shipping Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1929), 143 L. T. 


296. 

8124. Add. Annotation: —Refd. The Touraine, 
[1928] P. 58. 

$128a. -- -—— .}- COSMOPOLITAN Sipping Co. 


(Inc.) wv. Harron & Cookson, Lrv. (LIVER- 
POOL), No. 3059a, ante. 


3129. Add. Annotation :—Consd. 
Cu. (Inc.) v. Hatton & Cookson, 


Shippi 
Ltd. (Liverpool) (1929), 143 L. T. 296, 
$170. Add. Annotationa:—Ae to (1) Refd. Cos- 


Cosmopolitan 
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mopolitan Ship pring Co. (Inc.) v. Hatton & 
Cookson, Ltd. (Liverpool) (1820), 148 L. T. 
296 ; Tempus aes ping Co. v. Louis Dreyfus 
& Co., [1980] 1 B. 609. As to (2) Refd. 
Akt. Ocean ». Harding, [1928] 2 K. B. 871. 

3172. Add. Annotation :—Refd. Frenkel  v. 
McAndrews & Co., [1929] A. C. 545. 

3175. Add. Annotation :—Folld. Frenkel vy. Mc- 
Andrews & Co., [1929] A. C. 645. 


3176. Add. Annotation :-—Consd. Frenkel v. Mc- 
Andrews & Co., [1929] A. ©. 546. 

3177. Add. Citations ie [1920] A. ©. 645; 98 
L. J. K. B. 889; 141 L. T. 88; 45 T, L. R. 
ott 34 Com. Cas. 241; 17 Asp. M.L. C. 582, 


aaa a eae ie oy ah (1) aS eet 

acific v elvin Shi oO. (1 ’ 

138 L. T. %3e0. al 

3224. Add. Annotations :—Refd. Mowarc oulos v. 
British & Foreign Marine Insce. » (1929) 
1 K. B. 187. Mentd. Gosse Miele V. 
Canadian Government Merchant Marine, 
[1928] 1 K. B. 717. 

cat Add. Annotation :-—Generally, Mentd. Foster 

Driscoll, Lindsay v. Attfield, Lindsay v. 

Driscoll, (1929) 1K. B. 470. 

$245. Add. Annotation :—Refd. Tempus Shipping 
Co. v. Louis Dreyfus & Co. (1930), 99 L. J. 
K. B. 658. 

3286. Add. Annotation :—As to (1) Refd. Frenkel 
oe & Oo. (1929), 17 Asp. M. L. C. 


peer ees Annotation :—-Refd. The Vectis, [1929] 


8604. Add. Annotations :— Distd. Dampselskab 
Svendborg v. L. M. & S, Ry. Co, (1929), 141 
L. T. 621. Refd. Smith, Hogg v. Bamberger 
(1928), 97 L. J. K. B. 726. 

3620. Add. Annotation :—Consd. Foster v. Driscoll, 
Lindsay v. Attfield, Lindsay v. Driscoll, [1929] 
1K. B. 470. 

3624. Add. Citation :—-17 Asp. M. L. C. 805. 

Add. Annotation :—Retd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458. 


38634a. Charges for work done beyond “ delivering 
cargo ’*—Meaning of @elivery.|-—-By a 
charterparty for the ta. of a cargo of 
timber from the B. to G. was provided 
(inter alia) as follows: oe 15: “ For any 
work done by the vessel at the port of dis- 
charge beyond delivering cargo at the ship’s 
rail if delivered by hand, or within reach of 
the ship’s tackle or of the shore crane tackle 
if thereby discharged, the consignees shall 
pay to the her tek one the cost thereof plus 
& per cent.’’:—Held: upon the true con- 
struction of clause 15 of the charterparty 
the vessel had not delivered the cargo until 
4t had lowered it inta wagons & released the 
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PART VI. ect 7, SUB-SECT. 7.— 


iit, charter-party 
OTIA FERTE Co., Lim whioh Pade tr for load r Tonding at a daily 
Saat a (Ca 2), f1929) 8 D. L R. steamer tained Fis tog stevedores 
Bopointes slg Bis charterers, but 


a to the crane which lewered it.— 
Damrpskir SEISEAB SVENDBORG v. LONDON 
OTTICH RY. Oe es) i K. B. 


LONDO: Sana: 
141 L. "Tr. oie remy T. L. B. 5913; sub nom. 
SvENDBORG v. LONDON Mrpianp & ScorrisH 
Ry. Co., 34 Com. Cas. 869, OC. A. 

3685. Add. ‘Annotation :—Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 726. 

8642. Add. Annotation :—Refd. Lambert v. I. R. 
Comrs. (1927), 12 Tax Cas. 1058. 

3643. Add. Annotations :—Mentd. The W. H. 
Randall, [1928] P. 41; Horwood v. ae 
ry Publishing Co. (1929), 98 L. J. K. B. 

3649a. ——- -———- No other goods to be dis- 
Poel ad RR ree cotton goods were carried 
from L. B., where they were discharged 
inte’ a lighter. Certain other iron goods, 
packed i in’a wooden case, were being lewered 
into the same lighter when the case broke 
& the iron goods fell out into the lighter & 
holed it. Sea-water entered & damaged the 
cotton goods. Under the contract of carriage 
lighterage was to be at the risk of the owners, 
& the provisions of the Carriage of Goods by 
Sea Act, 1924 (c. 22), were also incorporated. 
The owners of the cotton goods claimed 
damages from the owners of the ship :— Held: 
(1) if the sea transit had ended when the goods 
were placed in the lighter, defts. were a eatin 
by the terms of the bill of ladi The sea 
transit, however, had not ended: the dis- 
charge into the lighter was part of the 
operation of discharge from the ship & was 
not complete as long as there were other goods 
to be discharged into the pa: eal ; (2) the 
ripe Seria fine i Ome to loss due to insufficiency 

Sa haar: in Carriage of Goods by Sea Act, 

1924 (c. 22), Art. IV. (2) (n), was wide enough 

to cover the case of the packing of other 

goods, though primarily it would ap pply to the 

goods themselves that were lost or damaged ; 

(3) on the evidence defts. had shown no 

negligence on the part of themselves or their 

servants & were therefore exempt from 

liability under Art. TV. (2) (¢g).—Goopwin, 

FERREIRA & Co., Lrp. v. Lamport & HOtt, 

Lrp. (1929), 141 L. T. 494; 45 T. L. BR. 521; 
73 Sol. Jo. ve 18 Asp. M. L. OC. 38. 

Annotation :—As to ) Distd. Lindsay Blee 2 Depota, Ltd. v. 

Motor Tinton Tason’ bo. (1930), 46 T. L. 

8665a. ‘‘ Reversible ’’ working days—How inter- 

preted. |—-PItf., the owner of a motor-schooner. 

chartered her to defts. to make a number of 

voyages with cargoes of bricks from R,, 

in Belgium, to London. The ch arty 

prouees : ‘* The cargo to be loaded aise 
charged together within five reversible work- 


which had been n by the 
charterers, but owing to shortage of 
ebous caused by congestion of shipping 
ship could not commence to 
ero some days 


There was 
is time sufficient 
ut the 


Oh 


ns 
t the pokes ri hoa 
cemuel Is 


the 
PART VII. SECT. 7, SUB-SECT. 6.— | Captain's. 60 Time tor load. pearance mace ht sings Load 
+ (a). ing “wes to e reckoned from twenty- Hels : oS ee were liable for 
: our hours after e master had given Urrage.~—. 

1988) Argus Had, 1198 Shee ates oe written notice that the steamer was | Co, & SIR Wrillam REaRDOX SmITe 
ready to load. The master, on | & Sons, Lrp., (1928]5. A.S. R. 17, 

PART VI. SECT. 7, SUB-AROT. ¢, {| Sttiving at the port of loading, gaye | AUB 

3652 1, Reved., 30 8. CR. 478. one firm of stevedores at the po 
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ing days, time to commence from first hich 
water at or off loadi ar diecharsins vente 
Charterer is entitled to keep the vessel on 
demurrage not exceeding ten days at the 
vate of la. r net register ton per day 
payable day day.” On a claim by the 
owner against the charterers, for demurrage : 
Held: the word “reversible” did not 
entitle the charterers to set off days saved 
oD one voyage against days lost on another 
voyage under the same charter.— VERREN v. 
AXGLo-DutTcH Briox Co. (1927), Lap. (1929), 
45 T. L. R. 556; 78 Sol. Jo. 451, 0. A. 

$801. Add. Annotation :—Refd. Akt. Ocean » 
Harding, [1928] 2 K. B. 371. 

3816. Add. Annotation :—As to (2) Apld. Finlay, 
: — an v. N. V. Kwik Hoo Tong, [1929] 


3836. Add. Citation :—17 Asp. M. L. ©. 245. 


30202. ** Per working hatch.’’]—A charter. 
party on a modified Form A of the Chamber 
of Shipping Welsh Coal Charter, 1896, 
provided that a coal cargo was to be taken 
from alongside by consignees at the pon of 
discharge at ‘‘ the average rate of 125 tons 
per working hatch per day.” <A marginal 
note or memorandum atated that consignees 
were not obliged to take cargo at a higher rate 
than 500 tons per day. Despatch money 
was to be payable at the rate of £15 per day. 
The cargo, which consisted of about 4,600 
tons of coal, was loaded in unequal portions 
in four holds. In a dispute between the 
shipowners & charterers as to the method 
of calculating the lay days & the conse- 
quential payment or non-payment of despatch 
money :—Held: the term in the charter- 
party ‘“‘ working hatch ’’ denoted a hatch 
which could be worked because there was 
cargo in the hold underneath it waiting to be 
discharged ; the charterparty provided for 
discharge at the average rate of 125 tons per 
each working hatch per available day & 
not 500 tons per day for the whole ship ; when 
in the ordinary course one hold became 
empty the rate of discharge from the remain- 
ing holds remained at 125 tons & was not 
proportionately increased; & the lay days 
were in the circumstances easily ascertainable 
by simply dividing by 125 the number of 

coal in the hatch which contained the 
largest quantity of cargo.— THE SANDGATE, 
[1930] P. 30; 99 L. J. P. 49; 142 L. T. 356; 
35 Com. Cas. 221; 46 T. L. R. 116, 0. A. 

3075. Add. Annotation :—Aplid. Verren v. Anglo- 
rer ai Brick Co. (1927) (1929), 45 T. L. R. 


3989. Ada. Annotation :—Refd. Verren v. Anglo- 

ree ts Brick Co. (1927) (1929), 45 T. L. R. 
a. een Whether lien clause incorporated 
in. bill of lading.|——AKT. OCEAN v. Hakp- 
ING (B.) & Sons, .. No. 1780a, ante. 
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penta Aad, A aotation Paag A to (2) a Toe 

ping Co. v. us . 

9 LK. B 653. ne 

41268. Validity of charterparty—Breach of duty b 
broker procuring sharterparts —_ Ratifiestion 
of wrongful act.|—Axt. OckAN v. HARD- 
ING (B.) & Sons, « No. 1780a, ante. 

4165. Add. Annotation :— As to (6) Refd. Tempus 
shipping. io v Louis Dreyfus & Co., [1930] 


4178. Add. Annotation : —Consd. Tempus Shipping 
Co. v. Louis Dreyfus & Co. (1830), 99 L. J 
K. B. 653. 

4202a. -— — Claim based on Merchant Shipping Act, 
1894 (c. 60), s. 502.) -Tiempoux Suipprnea Oo., 
Ltp. v. Dreyrus (Lovurs) & Co., Loep., No. 
3000a, anée, 

4221. Add: Annotations:—Refd. Symington v. 
Union Insce. Soc. of Canton (1928), 07 LL. J. 
K, BK. 646; Tempus Shipping Co. v. Louis 
Dreyfus & C'o., [1930] 1 K. B. 699. 

4225. Add. Annolations:—.As to (1) Consd. 
Fiumana Societa Di Navigazione v. Bunge & 
Co., [1030] 2 K. B. 47. Ae to (2) Consd. 
Tempus BP ping Co. v. Louis Dreyfus & Co. 
(1930), 99 1. J. K. B. 653. 

4248a, ——— .|-—Resps. insurod claimant’s steamer 
by a policy providing that general avoree 
was to be adjusted according to the Yorke 
Antwerp Rules of 1924. The ship was 
chartered to go to Bordeaux to load for 
Cardiff, the charterpart y also providing that 
average, if any, should be settled according 
to those rules. Nuring loading at Bordeaux 
the foremast broke, & damage was done to 
the ship. For the purpose of repair she was 
moved to another dock within the port, & 
the shipowners incurred oxpenses as follows : 
wages & provisions of crew, cost of handling 
& discharging cargo for the purpose of 
repairs, cost of coal consumed in going in 
& out & keeping steara up, expense of towing 
in & out & mooring & port expenses, & cost 
of coal consumed in shifting the veasel. 
While staying at Bordeaux the ship was in 
no danger. QOn completion of repairs & 
loading she left for Cardiff, & while sho was 
at sea she fouled some wreckage without 
any negligence of those on board her, & 
though there was no immediate danger sho 
was made unfit to encounter the ordinary 

erils of the sea, & the maater put into Cher- 
pe a port of refuge, had repairs 
effected. The expenses at Cherbourg were 
similar to those at Bordeaux :—Held: 
(1} the cost of repairs in each case waa recover- 
able as particular average; (2) the other 
expenses at Bordeaux could not be claimed as 
general average, since no danger was in 
eration there; (8) the other expenses at 
Cherbourg could be claimed aa gencral 
average since, though there was no immediate 
danger, the vessel was not fit, without repair, 


deft.’s servants to the consignee ; 
charge was made by vi 
ea 


for stacking the guuds; tbat 


. Defences—Practics as to delivery shipped into lightery or other craft, 
at” port of destination.}— Pitt. cont. landed, ware! ’ or In any package in qnostion was tallied into 
@ pac of by deft.’s other way provided for, at the owner he store but could not subsequently 
ip from Malevare Sydney under sole rigk & expense.” Evidence was te found. In an action by pitf. for 
the terms of a bill of lading which ss ° ° damages for loss of the guads :-~Held : 
provided that ali Hability of deft. itf, was not entitled to succeed.— 
shouki osase “as soon as the ; CU dente aceite ds KANE ©. AURTHRALIAN STRAMBILIPS 
are free from the tackles,” & on tte consignee 2 takin denver? at a ie ote) at C. iy Ee He 
other clause, orsed thereon, 8 slings goods were taken y Be rae i ¥ 3 - : $ 
}! Me should the owner fafl to take by deft.'s servants tallied into a 11939) Argus L. H, 81. —AUS. 
of the goods in accordance store, & were subsequently tallied out 
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to encounter the perils of the sea.—V1Lass0- 
PouLOS v, Bririsy & ForkzIGN MARINE 


INSURANCE Co., Lrp., [1929] 1 K. B. 187; 98 | 


L. J. K. B. 63; 140 1. T. 44; 447. LR. 
725; %72 Bol. Jo. 612; 34 Com. Cas. 65; 
17 Asp. M. L. ©. 644, 

4258a,. ———.]— VLASSOPOULOS iv. 


Bririsnhp & 
FoREIGN Marine INSURANCE Co., Lrtp., 
No. 4248a, ante. 


4260. Add, Annotations :—Generally, Refd. Viasso- 
oulos v. British & Foreign Marine Insce. 
o., [1929} 1 K. B. 187. Mentd. Gosse 
Millard v. Canadian Government Merchant 
Marine, [1928] 1 K. B. 717. 
4260a. -]—VLAssOPOULOs v. British & 
FOREIGN MARINE INSURANCE Co., L‘D., 
No. 42484, ante. 
4280. ddd. Annotation :—-Consd. Tempus Shipping 
Oo, v. caus Dreyfus & Co. (1980), 99 L. J. 





K. B. 6 
42830. ——— Cost of shifting ship.)—Vzxasso- 
POULOS v. British & ForEIGN MARINE 


INSURANCE Co., Ltp., No. 4248a, ante. 
4818. Add. Annotations:—As to (2) Folld. 
Fiumana Societa Di Navigazione v. Bunge & 
rit ep 2 on , nye ity 
ping Co. v. Louis Dreyfus 10.5 
1 rd B. 699. 


4318a, ——- ——— --— Effect of York-Antwerp 
Rules, 1924, rule D.]|—-Tmmpeus SHIPPING Co., 
Lirp. v. Dreyrus (Louis) & Co., Lirp., No. 
3099a, ante. 


4318b. -— - -—-- - ——.}—A steamship be- 
longing to pltfs. was chartered to carry a 
cargo of grain from various ports in the 


River Plate & to deliver the same at See 


or Rotterdam. The charterparty provid 
that average, if any, was to be payable 
according to York-Antwerp Rules, 1924. It 
also contained an exceptions clause which 
rovided that the steamer should not be 
iable for loss or damage occasioned “ by fire 
from any cause or wheresoever occurring 
- « . orany latent detects in hull, machinery 
or appurtenances .. . arising in the naviga- 
tion of the steamer, even when occasioned 
by the negligence, default or error of judgment 
of the... master, mariners or other 
servants of the shipowners . . . (not result- 
ing, however, in any case from want of duc 
diligence by the owners of the steamer, or by 
the ship’s husband or manager).’? The 
steamer bunkered at Rotterdam, where she 
took on board enough bunker coal to take 
her to the Plate & bring her back to Europe. 
She carried a cargo of coal from Cardiff to a 
port jn the Plate & was kept waiting a fort- 
night before she could get into her berth to 
discharge that cargo. Shortly after she had 
arrived at her tirst loading port in the Plate 
& had commenced to load a cargo of maize 
w fire broke out by spontaneous combustion 
in her bunker coal: which had been on the 
Pp for two & a half months since June 30, 
& had been carried through the tropics, & 
a portion of the bunker coal waa on 
to the deck. The ship then proceeded to 
another port in the Plate to complete loading 
her cargo of maize. On the way another 
“re was discovered in the bunker coal, which 
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was extinguished after a fortnight & after 
| discharging all the bunker coal on to the deck 
& subsequently replacing it in the bunkers. 
The owners of the steamer claimed to recover 
from defte., who were the indorsees of the 


bills of lading in t of the cargo of maize, 
a contribution in general average for 
expense so inc -—Held: (1) the un- 


eens ran Sey Seas ta 

reasonable presumption ) e 

to a Aptech (or md tress of the bunker coal 
at the time of the loading of the cargo which 
amounted to a breach of warranty, & as the 
ship was unseaworthy pltfs. could not 
recover a general average contribution from 
the cargo owners for sacrifice due to their 
own fault & breach of contract; (2) neither 
the exception in the charterparty of latent 
defects nor Rule D of the York-Antwerp 
Rules, 1924, which provided that a claim in 
general average was not to be barred because 
it arose by the default of the carrier, enabled 
pitfs. to maintain their claim for a contribu- 
tion in general average.—FIoMANA SoOcreTA 
D1 Naviaazione v. Bunean & Co., Lto., 
[1930) 2 K. B. 47; 99 L. J. K. B. 626; 14 
L. T. 287; 35 Com. Cas. 193. 

4318c. - ~ Effect of exception of latent 
defects.|} - Frumana SocrerTA Di WNavi- 
GAZIONE v. BUNGE & Co., Lrp., No. 4313b, 
ante. 


4368. Add. Annotulions: Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 458; 
Dampsclskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 


4372. Add. Annotation :—-Distd. 
Harding, [1928] 2 K. B. 371. 


4892. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. KH. 468. 


4304. Add. Annotations :--Distd. Smith, Hogg v. 
Bambeiger (1928), 97 L. J. K. B. 725. Consd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 
James & Co., Ltd. v. N. V. Kwik Hoo Tong, 
[1929] 1 K. B. 400. 

4440. Add. Annotation: -Refd. Smith, Hogg v: 
Bamberger (1928), 97 L. J. K. B. 458. 

4449. Add. Annotation :-—Consd. Smith, Hogg v. 
Bamberger (1928), 97 L. J, K. B. 725. 

4452. Add. Annotation :—Refd. Smith, Hogg v. 
Bamberger (1928), 97 L. J. K. B. 468. 

4470. Add. Citations :—[1029) 1 K. B. 150; 97 
L. J. K. B, 725; 139 L. T. 575; 72 Sol. Jo. 
435 ; 34 Com. Cas. 47; 17 Asp. M. L. O. 505. 
Add, Annotation: -—- Refd. Dampselskab 
Shee trl v. L. M. & S. Ry. Co. (1929), 141 
L. T. 621. 


Akt. Ocean v. 


4472. Add. Annotations :—Consd. Smith, Hogg t. 
Bamberger (1928), 97 L. J. K. B. 725. Refd. 
Dampeelskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 

4475. Add. Annotation :-—.As to (1) Consd. 
Hogs v. Bamberger (1928), 97 L. J. K. B 
458. 


Smith, 
| 4485. Add. Annotations :—Distd. Smith, H v. 
\ 


Bamb: (1028), 97 L. J. K. B. 725. ofd. 
Dampselskab Svendborg v. L. M. & S. Ry. 
Co. (1929), 141 L. T. 521. 








Rte tee ener veritatis 
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———- en nny] —— BREWSTER & Co. they were not marked. ... The evidence 
beer ela ip v. BrcKeTr (1929), 34 before me is that the course of business is for. 
ers Uightermica anlses te is choi eaencteds 
; ghterman, ess he is speci c 
45028. ——- —__ —-.} —-It is put for pltfs. that to accept the tallying of the "stevedore:— 
defte. are liable for a breach of duty on defts.’ VAVASSEUR & Co., LTD. v. Port oF LONDON 
part through the lighterman having given AUTHORITY (1920), 4 LI. L. Rep. 289; on 
a receipt for goods as marked, when, in fact, appeal, 6 Li. L. Rep. 192, C, A. 


Part VIIl._—Freight. . 


4521. Add. Annotation :--Apprvd. Glen Line, Ltd. ‘as. 39; Maine & N r ‘ick E 
v. A.-G, (1980), 46 T. L. R. 451. Poe Cie ee 
4604. Add. Annotation :—Refd. Glen Line, Ltd. v. 4862. ddd. Annotation :— Refd. Canada Atlantic 
A.-G. (1980), 86 Com. Cas. 1. cont tree Co. (Inc.) «. Kilers (1929), 35 
ion o— ss om. Cas. 90. 
TOON ee a A tele A Go, 4882. Add. Annotation :-Refd. Akt. Ocean v. 
Insce., Assocn. (19 9), 84 Com. Cas. 309. asi Harding, [1928] 2 K. B. 371. 
4761. Add. Annotation :—Refd. A.-G.v. Glen Line “91+ fd%, annotation <~ Retd. Perry». Kaui 
: : able life Assce. Society of U.S.A. (1929), 
© Live ance or ee a cane Insce. 45 T. J, R. 468. 
ities )s oe eae 4945. Add. Annotation :—~Refd. A.-G. v. Glen Line 
4837. Add. Annotations :—Generally, Refd. Shell- & Liverpool & London War Risks Insce. 
Mex v. Elton Cop Dyeing Co. (1928), 34 Com. Assocn. (102{)), 34 Com. Can. 308. 


Part Xl.—-Contract of Towage. 


5130. Add. Citations :—44 T. L. R. 140; 17 Asp. M. LC. bat. 


Part XII. Collisions. 


5186. ddd. Annotation:—-As to (1) Consd. The under her, coming up the river in the deepest 
Otranto, [1980] P. 110. water there was at the time, wont over one 


5194. Add. Annotation :——-As to (3) Refd. Canadian of the flukes of the anchor prec ae up out 


Pacific Ry. v. Kelvin Shipping Co. (1927), of the mud at the bottom of the river, & was 
holed & sank i— Heid: having regard to the 


138 I. T. 869, 

By aes : shallowness of the water the anchor ought 
pene Annotation :—Refd. The Vectis, [1929) to have been buoyed or some ines wa ng 
: . : : riven of ita position, & defta. were liable to 
5859. Add. Annotation :--—Consd. The Vectis, {i 929) pitts. for Phe damage sustained.-— THE 
P. 204. : HaARKAWAY, [1928] P. 199; 07 1. J.P. 113; 
5878. Add. Annotation: - Refd. McGowan v. Stott 139 L. T. 615; 44° T. L. R. 649; 17 Asp. 

(1923), 99 L. J. K. B. 357, n. M. L. C. 503. 


5400. Add. Annotation :—Folld. The Harkaway, 4anclaton: - Refd. Burley C. v. Idoyd Edw (1929), 45 


ii Delia tbadliny Bateeieanae te | 5499. Add. Annulation :--Coned, ‘The Otrante, 
pe ad : 1930] P. 110. 
Brad Cicteeed hich Ailes fone ce cinta Sea: Add. Annotation :—Retd, ‘The Otranto, 


leading from her bows on to the mud & 
thence to the anchor lying in the channel, 5517a. -———- --~- -~ .]—-THe Wagman, No. 


which at low water was a mere gut-way thirty 5608a, post. 
feet wide. Pitfs.’ motor boat, drawing 5 feet 5521. Add. Annotation :- -Apld. The Palembang, 
3 inches aft & with about one foot of water {1929 P. 246. 


PART VIL SECT, 8, SUB-SECT. 3.—B. iar A peemre Be pita on ey Cisdes PART XIL. SECT. 2,SUB-SECT. 15. F. 

Stipulation payment eee ae 2 Bee ee ae 5403 iv, —— —-—-.}— Tho dexcond- 

enG rb Jorestafiea < Held: that the expression " passenger ing ome coming, wit the current Is 
oti COMM 


ference in between steamer’ did not necessarily include 

Sird-class ine—C : eration, & an up- 

ri Benya Gaoeens (1862), 39 ad Lae Peony tear Seip rae coming vessel, in a varruw channel, 

U. C. R. 33.—CAN. amy & the oinatar? . ww . ee hare navigation ts intricate, noolng 
y, that it was not established mini ee a ta 


ART IX. SECT. 2, SUB-SECT. 1. stop, & If nevesvary c 

: pales =) 0 piles that the motor boat was a passenger = ouition Mt safety below the point of 

ei, --——~~ ——.}-—-At the trial of the steamer, & that the sheriff substitute dan & there remain untéi the channel 

owner of a motor boat for a contra- who heard the case was entitled to find 4. (iar —staNDAHD UIL Cu. oF N&W 
that certain 4 MES 


erie the boat camied a petty at fT S OU eOoT 88. Co, Lev, ©, 88. Ja 
more than twelve persons, gratuitously, : ay hae , {1929} Ex. C. KR, 230.--CAN, 
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Cases 8528—8646a. Enciiso ann Ewrrre Dicest SuPPLEMENT. 


5528. Add. Annotation :—As to (1) Consd, The 
Palembang, [1929] P. 246. 


5566a. -—-— Steering definite course to definite 
destination.}—A pilot vessel when not en- 
gaged on her station on pilotage duty but 
steering a definite course to a definite destina- 
tion, for example, returning to port to land a 
pilot, must not exhibit the pilot boat lights 
presented by Art. 8 of the Regulations for 
reventing Oollisions at Sea, 1910, but must 
exhibit the ordinary navigation lights for 
vessels of her tonnage prescribed by the 
ee ae Kinastown (1929), 99 


5578. Add. Annotation :—Refd. The Tovarisch, 
[1929] P. 293. 


6576. Add. Annotation :—As to (2) Apld. Don- 
caster v. Sudlow (R.) & Sons (1929), 22 
B. W. ©. C. 564. 


5592. Add. Annotation :-—-As to (1) Refd. The 
Tovarisch, [1929] P. 293. 


560Ba. -——- Other vessel moored.j/—-A dumb 
hopper made fast by forward moorings to 
a moored veasel, & swinging with the tide, is 
herself a moored veusel, & not a vessel under 
way within the Port of London River bye- 
laws. The M.,a dumb hopper loaded with 
spoil, had been moored alongside a dredger 
in Blackwall Reach, River Thames. er 
r moorings were cast off, & she com- 
menced to swing with the tide, being still 
made fast forward by her forward moorings. 
She was oxhibiting one white riding light 
forward & one white ea J light aft. In 
these circumstances the D., a steamship 
bound up-river, came into collision with the 
M.:—Held: (1) the M. was not a vessel 
under way; (2) in any case the Af. was 
probably a ‘“‘lighter’’ within the meaning 
of the Port of London River bye-laws 1914~ 
26, & was not aig gabe to carry side lights 
when under way, & no lights were laid down 
by the bye-laws for her to carry ; (8) the 1/., 
being moored to the dredger, which was 
mbdored to buoys, was herself moored & 
bound to exhibit two white riding lights in 
accordance with bye-law 14; (4) the D. was 
alone to blame for the collision——-THE 
Da@mMar (1920), 141 L. T. 271; 45 T. L. RB. 
308; 18 Asp. M. L. C. 41. 


5608b. ——-- Dumb barge.}— Pltfs.’ steamship S. 
was lying moored at a ticr on the south side 
of the River Thames. Defts.’ dumb barge P. 
was lying inside of the S. & attached to her 
by ropes fore & aft. When the work of 
receiving cargo from the S. ceased for the 
day the P. was left alongside the S. unlighted 
& unattended. The S. was exhibiting the 
usual anchor light. During the night some 

nown craft came into collision with the 

P. & she filled & sank, &, as the tide ebbed, 
the S. rested on the submerged hull of the P. 
& both veasels were damaged. Under bye- 
law 14 of the Port of London River Bye-laws, 
a veasel under 150 feet in length ‘‘ when at 
anchor or moored ’’ by ht must exhibit 
a riding light; but by proviso (a) to the bye- 
law: *“ ere masted vessels are lying made 
fast at the moorings in the tiers, only the 
outermost off shore of such vessels in each 
tier shall be required to exhibit the riding 


light’; & b hci OU ores fin 
ea fast at” wiharves, plots or jetties or 
alongside vessels thereat, not be required 
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to exhibit the ri light :—Heéld: (1) i 
was not t to leave the P. unatbended ; 
but (2) not being a masted vessel nor made 
fast to a vessel at a wharf, pier or jetty, the 
P. could not bring hereelt within either 
proviso (a) or (0} 5 accordingly there was 
nothing to take her out of the obligation 
imposed upon her under the main of 
the bye-law to exhibit a riding light; (8) as 
defts. could not prove that absence of 
the light was not a cause of the collision with 
the unknown craft, they failed to discharge 
the onus upon them, & there must be ues: 
ment for pltfs—Tae Princess, (1920) P. 
287; 98 L. J. P. 168; 142 L. T. 94; 45 
T. L. R. 627; 18 Asp. M. L. O. 56. 


5617. Add. Annotation :—Consd. The Palembang, 


[1929] P. 246. 


5630a. Coloured flare.}—The “‘ flare-up light ” per- 


mitted by Article 12 of the Collision a. pep 
tions in order to attract attention includes a 
coloured flare & is not limited to an ordinary 
flame with no distinctive colouring, but, in 
accordance with Article 1, it m be such 
that it cannot be mistaken for any of the 
prescribed lights.-Tum Tovarisow (1930), 
47 T. L. RB. 89, H. L. 


5648a. ——— Vessel under way—-Meaning of ‘* under 


way.’*]|—-Under bye-law 28 (e) of the Port of 
London River Bye-laws, 1914-1926, in fog, 
‘‘ a ateam vessel under way about to turn 
& whilst turning round shall sound at intervals 
of not more than two minutes four short 
blasts in rapid succession, followed, if turn- 
ing with her head to... port, by two short 
blasts.”” Bye-law 5 provides that ‘‘ in these 
bye-laws . .. unless there be something in 
the subject or context repugnant to such 
construction... the expression ‘ under 
way ’ when used in relation to a veasel means 
when she is not at anchor... & includes a 
vessel dropping up or down the river with 
her anchor on the ground.’’ In order to come 
to anchor on account of fog pltfs.’ vessel 
Pakeha, bound up-river on the flood tide, 
sounded the appropriate signal under bye- 
law 28 (e), hard-a-starboarded her helm, & 
pe her engines full speed astern. When she 
ad swung two or three points the anchor 
was let go with thirty fathoms of chain & 
was reported to be holding. Her navigation 
lights were then switched off, the anchor 
lights switched on & the bell commenced to be 
for fog. The engines had then to be 
worked half ahead & full speed ahead for 
about a minute & a half to avoid a small 
vesse] at anchor, & were then pat full speed 
astern for about a minute & then wb ct 
About ten minutes after the anchor had been 
let go, & when the Pakeha had nearly swung 
h to tide, she was run into bY defta.’ 
steamship. Defts. alleged (inter alia) that 
akeha was a vessel under way & turning 


sounding the signal ‘our short bilaste 
followed by two:—Held: foll the 
criterion laid down in The Eek, The 

No. 6521, as the Pakeha was holden d & 
under the control ’’ of her anchor d all 


lo af ‘a 


signal & in 
——THe ParemBanGa, [1929] P. 246 ; sg 
L. J. P. 180; 141 L. T 800; 46 T. L. 
495; 18 Asp. M. L. C. 45. 


8657. Add. Annotation :—Distd, alembang 
{19391 P. 246. een aoe , 


5680. Add. Axnotation :—Generally, Refd. Canto 
Owners v. Rhesus Owners, 1988) W.N. 214. 


5748a. —-—.]-—Held : to comply with the direction 
to * Rt ” & then “ navigate with caution ”’ 
av should run her way off & bring 
herself as nearly as possible to a standstill ; 
& a veasel which alleged that, on hearing the 
tog ishemierel of the cine Lb eae went dead 
w by stopping her engines hen putti 
them slow ah i 


’ _ §0 continu 
alternately stopping & going slow ahead, 

. was not complying with art. 16.—THE 
UNION, [1928] P. 170; 97 L. J. P. 126; 139 
IL. yp, 448 H 17 Asp. M. I. C. 483. 


5757. Add. Annotation :-—Generally, 
Young Sid, [1929] P. 190. 
5818. Add. Annotation :-—Mentd. Re Transferred 
ie oe (Ireland) Compensation, [1929] 


Refd. The 


Ci 
A. 

5925. Add. Anndtations :—Consd. The Otranto, 
{1980] P. 110. Refd. The Tovariach, [1930] 
P. 1. Mentd. Canton Owners v. Rhesus 
Owners, [1928] W. N. 214; The Young Sid, 
[1929] P. 190. 

5988. Add. Annotation :—As to (1) Consd. The 
Otranto, [1930] P. 110. 


5984. Add. Annotation :—Refd. The Otranto, 
{1930] P. 110. 


5985. Add. Annotation :—As to (1) Consd. The 
Otranto, [1930] P. 110. 


59358. ——- —— .]—-The first duty of a vessel 
po ar ee her course & speed under Art. 21 
of the Sea Regulations, 1897, is to keep ber 
course & speed as long as that will enable 
the other vessel to keep out of the way ; 
after that point, her second duty is to take 
such action as will best aid to avert collision, 
but this second duty is not to be very 
severely San a & if the master of the 
vessel is found to have been watching the 
other vessel & doing his best to make up his 
mind when to act, he ought not to be held to 
blame for waiting a moment too long before 
acting.—-THE RANZA (1898), 79 L. J. P. 21, n. 


A :—Apprvd. The Ornen (1900 79 L, J. P. 23. 
. The Otranto, (1930) P. 110, The Qulf of ; 
Suez, (1921) 1. 318. 


5935b. ——— —-—.}- Two steamships were meet- | 5938. 
ing almost end on, showing red light tu red | 
t, & defta.’ vessel ported slightly. When 5960. Add. Annotation:—Consd. The 


Vol. XLL-—Shipping. Cases 5657—077; 


a-ported, & afterwards before the collision 
stopped & reversed; pltfs.’ vessel blew a 
short blast pita & but by some mistake 
starboarded i of porting, though, if 
she had ported, there would have been no 
collision :—Held: defts.’ vessel was bound 
under Art. 41 of the Sea Regulations, 1897, 
to keep her course & speed until the other 
vessel could not by her own action alone 
avoid the collision.—-Tum ORNEN (1900), 79 
L. J. P. 28, n.; 16T. L. R. 149; 44 Sol. Jo. 
195, C. A.3; revad. on other grounda (1901), 
17 iT. lh R. 359, I. L. 


§935c. ose ietanc ore. 5 Two steam vessels, the AK. M. 
& the O., were approaching each other on 
crossing courses 0 ey a right angle at a 
joint speed of nearly 30 knots. The O., the 
stand-on vessel, had the A. Af. broad on the 
port. bow at a distance of several miler. As 
the bearing of the A. AM. did not alter, the 0., 
when the vessels were under three-quarters 
of a mile apart, hard-a-starboarded to pass 
under the stern of the A. M. & sounded two 
short blasts. Twenty or thirty seconds 
afterwards the A. M. hard-a-ported & 
sounded one short blast, & the two vexsela 
came into collision less than three minutes 
after the alteration of course by the 0.: - 
Held: after a full review of the authorities, 
some margin of time in taking action must 
be allowed to the stand-on vessel under the 
note to Article 21, & under Article 27, beforo, 
as well as after, the last moment at which 
it is possible fur the give-way vessal by her 
own unaided action to avoid collision, & the 
master of the O. was justified in acting when 
he did; the ct. cannot Jay down a rule pre- 
scribing the particular action to be taken by 
a stand-on vessel, & hold that any action 
other than taking off way is primd facie 
evidence of negligence ; the onus of proving 
that the action taken by the O. was negligent 
rested on the K. Af.: the master of the Q. 
was not tu blame for starbuarding & koeping 
his speed; the proximate cause of the 
collision was the porting of the A. M. after 
the O. had si led that she, the O., was 
starboarding; & the AK. M. was alone to 
blame.—-Tus Orranto, (1050) P. 110; 90 
L. J. P. 82; 142 L. TD. 644, 0. A.; reved., 
170 L. Ls Jou. 614, H. L. 
Add. Annotation :—Ae to (3) Consd. The 
Otranto, [1980) P. 110. 
Otranto, 


lig 

still a | way off plitfs.’ vessel wrongly (1930) P. 110. 

See rho wed ber gree A tke | 596B. Add. Annotation :—Refé, ‘The Utranto, 
vessels approached close together, green to red. [1930} P. 110. 

Not more than one minute before the collision, et ee Annotation :—Refd. The Vectis, (1929) 


defta.’ veasel sounded a short blast & hard 
did not * navigate 


 oneenlaemthieiaameneanatl er eet em Oi 


dock.) ~- Rusyret v. Canapiax 4.5. 


whisile of the 4. ; & 
GO with cantjon,”” within tho meaning of Lins, Lrv., (1928) Exeb. C. It. 165.—- 
af. Bare seerage .}--Baaraan 8.8 Hegulat . 
Co., Lap. vy. Canaba Ketantic Tasnwarr | after, at least, she heard that whistle 
Oo., {1038] Exoh. C. R. 129.—CAN. & thereupon should bave realised that 6061 fl. --—-.] -Although a vonvol 
aa it showed no tndication of brouden- | ome from a dock must be navi- 
PART xir. SECT. 8, SUB-SECT. 5.— ing the imminently in with utmost care, yet other 
mn, euly tise fayeqoca”)\v, '" Fxinosee | conmiferation to iio ditiewtie of the 
j ") ow " : consideration to the diffieu of the 
BIG7 t. When — re fgg rani AD %, ANapian Pacime Ry. io emerging: he 
vessels approac one another in a | CO. (OWNERS: or ” (kas ADE: | manwuvres & caution to be taken In 
not y stop their LAiok”) o * Hampnoim”” (8B. ©. | such cases all depend on the distance 
4 their way, or roverse Adm.) (ose) 3 DL. R. 383; Ex.C. R. | at which the ships sight oar cr.— 
eagines, must be decided under the | 199; 2 W. W. R. 689.—CAN, Oc RANI Sreaseenty ) AVIGATION Co., 
chrourobbancecs each ones, ap, *. 8. “ Lisvan ”’ 
ORES Son beld that ite PART XIl. SEOT. 3, SUB-SECT. 5.-- | 3.5, Co., Lip. v. 8.8, “ Donic” ; 
EF which @i@ not reverse her engine: ©. fe) v. Adm.), (1929] Ex. ©. BR. 71.-~OAN, 
imanediately, after heating the second 5061 £&. Passel entering cr leaving 
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Cases 6088—6115. ENnciisH anp Empmer Dicest SuPPLEMENT. 


60388. Add. Annotation :—Refd. The - Otranto, 
[1930] P. 110. 


60389. Add. Annotation :—Consd. The Otranto, 
[1930] P. 110. 


6050a. Navigable chanhel divided into two fair- 


6064a. ———.]—-A collision occurred between pltfs.’ 
& defts.’ steamships in a part of Queenstown 
Harbour known as the inner man-of-war 
anchorage, where the navigable fairway is 
bisected by a line of Admiralty battleships’ 
mooring buoys, thus forming a northern & 
a southern channel. The two vessels were 
navigating, pltfs.’ steamship up & defts.’ 
steamship down, the northern channel, & 
the collision was found by the ct. to have 
taken place on the south side of the said 
channel. By virtue of their powers under 
Dockyard Ports Regulation Act, 1865 (c. 125), 
the lords Comrs. of the Admiralty exercise 
authority over Queenstown Harbour as a 
dockyard port, but by Order in Council of 
Aug. 10, 1908, it was provided that a fair- 
way would be kept through the inner man-of- 
war anchurage, & in 1009 the Cork Harbour 
Comrs., ‘‘in pursuance of the powers vested 
in them by the Cork Harbour Acts, 1820— 
1003,” issued with the approval of the Board 
of Trade & the consent of the Admiralty, 
required by sect. 60 of the Cork Harbour Act, 
1903, bye-laws for the regulation of navigation 
in Queenstown Harbour. By bye-law 41: 
‘‘Any regulations for preventing collisions 
at sea for the time heing in force, under the 
provisions of the Merchant Shipping Acts, 
shall be deemed to apply to the port. & shall 
be construed as if the following bye-laws, 
Nos. 42 to 62 (inclusive), were added thereto, 
& the entire fairway shall be deemed to be 
a narrow channel.” By bye-law 58: ‘ The 
foregoing bye-laws, where they refer to any 
part of the man-of-war anchorages or any 
other part of the dockyard port, shall apply 
to any merchant ships that may be 
temporarily using such parts of the port.” 
The interpretation clause prefixed to the said 
bye-laws defined ‘‘ fairway ”’ as ‘‘ the space 
within the port for the time being reserved 
as a highway for vessels in motion.’’ In 
1916 the Harbour Comrs. issued a ‘ Descrip- 


PART XII. SECT. 8, SUB-SECT. 5.— clear, somewhat ove 
E. (a). haze, & visibility w ni 
a}. Negligent navigation — What ‘Ships were going at full speed. The 


tion of Fairway,” para. 6 of which was as 
follows: ‘‘ From the eastern limit of the 
inner man-of-war anchorage to the White 
Point Buoy there are two fairways—the 
northern fairway & the southern fairway. 
The northern fairway is bounded on the 
north by an imaginary line from 20 fathoms 
south of Copper Point Buoy to the western 
end of Queenstown Deep-water Quay, & 
thence towards White Point House until 
Rushbrooke Church bears N.W. by W.4W., 
& thence to White Point Buoy eee ne 
fixed white light, & on the south by the line 
of Admity. battleships’ moo buoys. 
The southern fairway is bounded on the 
north by the line of Admlty. battleships’ 
mooring buoys, & on the south by the line 
of Admlty. torpedo-boat & other mooring 
buoys along the north of Spit Bank & Haul- 
bowline ” :—-Held: subject to the general 
overriding jurisdiction of the Lords Comrs. 
of the Admiralty, the Harbour Comrs. have 
pore to reserve space within the port as a 

ighway for vessels in motion, & that the 
efiect of the bye-laws, as explained by the 
reservation contained in the “ Description 
of Fairway,’’ was to constitute in the inner 
man-of-war anchorage two separate fairways, 
divided by the line of mooring buoys, in either 
of which vessels, whether proceeding up or 
down the harbour, were entitled to navigate, 
& pltfs.’ vessel was alone in fault for the col- 
lision for failing to keep on her own starboard 
side of the northern fairway, in compliance 
with art. 25.--THE ZiLLAH, [1929] P. 266; 
98 1. J.P. 124; 141 L.7.174; 457. L. RB. 
440; 17 Asp. M. L. C. 604. 


6080. Add. Annotation :—Mentd. The Young Sid, 


[1929] P. 190. 


6104. Add. Annotation :—Refd. The Otranto 


[1930] P. 110. 


6104a. Right to give signal—-Vessel without steer- 


age way.| — CLAN LINE STEAMmERS, LTD. 
(OWNERS OF THE ‘‘ CLAN STUART’’) v. 
USKSIDE STEAMSHIP Co., Lirp. (OWNERS OF 
a. USKHAVEN ’’), [1929] S. C. (H. L.) 69, 


eae :-—Refd. The Vectis, [1929] 


» but without Adm.), [1929] Ex. C. H. 230.—CAN. 
good, Both 





.}-—Unitrenp STATES SHIPPING 


amounta to.|—"" WENCHITA’’ 1. Brgon- MeG, outbound, going with the stream BOARD ». oa ae ade 3 p38} 


BAY,’ BREOH 


v. “Wen. &.8 tide of 3 knots an hour & the J. 


N. S. W. 429; 45 


2 s es e . J 
BAY S.S, Oo. wv. 3 NS. 
OHITA,” [1928] Exoh, C. it. 178.- AN, !nbound. When the McG. was abrosst W. W. N. 104.--AUS. 
ak. Duties of masters.}—Held ; when signal. he she gave & one-blas 


two vossele aro necting {n a narrow 


which was ans 


by the J. PART XII. SECT. 3, SUB-SECT. 5.— 





when abreast of buoy 23, indicating G. (a). 
channel, careful Pipe inust be kept that they would Dake ort to port. 6121 ii. In narrow channel 
by tho mastors of ench vessel over tho ‘The J, always going at f eed, then —Check stgnal.}—Where a veugel is 
eerneny of we ine he arn & age directed her course ort instead of overtaking anotber in a narrow channel 
4 
opel s upt a toe” from agar hr keeping to starboard, contrary to the such as the Welland Canal & es 


mancsuyres. Carelossnese or nogloct Afcd- given, & tu Art. 25, sho the hor desire to pasa by blowing one blast, 


to so uct, if daimage results therefrom 


bh; & the collision but receives no reply, she is bound to 


: negiigon  dayage results therefrom, —aceurred, the 7. striking the McG. on walt, & not attempt to go forward so 


i the port aide th her as to affect the overtaken vessel until 
offen ane ea a earner tg STMAM- port bow :—Held: as the two vessels rmission is obtained. Rule 29 of 
Boas ia oe uaa Toa) SRE tet Ao Eagkaee tee | Lae uno ao rag Se 

. e 4 » 8 ca ts) i] wperative, ve 
Exch. O. R. 228.--CAN. their course, the s of | General Rules which deal with con- 


would 
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collision, but 
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mi.-  -.J—A_ collision occurred 


entirely due to th ire oe the J. in ee cheek ” signal is not 
e 0 ‘ e@ ** ie 
not Ld ing to starboard of the 


oO 
between the J., & the AfcG., soon after ohanne) neglecting to slow up or & effect can only determined 
o e seamansahi aed ie 006 


midnight, in a narrow channel of th stop as good 


circumstan w 
St. Lawrence River between buoys StTaNparb Om Co. or ewe JERSEY ven & reoelved.—SincEnnne-MC: 
23 & 24, south of the fairways, & 8.8. 


» & close vw. * Ixana,” InpusTRY &.S. Oo., 
to buoy 23, The weather was fine & Lip. v. SS. Janes 
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UGHTON Lines 
MoGrx (Que. | [1988] Exch. ©. B. 188,—OAN, 


SUB-SECT. 94.—SOHELDT. 


6168a. Vessel turning—-Duties of other vessels— 
Both to blame.}—By Article 40, r. 8, of the 
Scheldt Bye-laws a vessel turning in the 
river must give the appropriate signal, & 
every veasel In the vicinity (‘‘ proche”) 
proceeding against the tide must stop her 
way over the ground, & every v pro- 
cording with. the tide must slacken her speed, 
until the vessel turning no longer presents 
any obstacle “‘ au passage.” 

App ite. steamship C., a collier, bound up 
the Scheldt with the tide, had ahead of her 
the steamship A., which sounded the appro- 
priate signal, that she was going to swing to 

et head on tide. Resps.’ vessel B., one of 

e Harwich & Antwerp mail boats, was 
coming down the river at her full speed of 
14 knots. She saw the lights of the C. 
coming up astern of the A., & when she 
got down towards the A., which was blocking 
about half of the navigable waterway of 
some 1,000 feet, she saw the lights of the C. 
coming under the stern of the 4. on the B.'s 
side of the waterway. The B. kept her speed 
until about one minute before the collision 
when she slowed, &, about half a minute 
afterwards, stopped & went full astern. 
The President absolved the B. from blame 
for the ensuing collision on the ground that 
Article 40, r. 3, did not apply to her under 
the circumstances, as there was ample 
waterway for her on her own proper side of 
the river under the stern of the A. He held 
that the B. was justified in keeping her speed 
‘until her master saw that there was an 
element of risk in the turning movement of 
the A. combined with the oncoming of the 
C. but before that risk had developed.”” He 
held the C. alone to blame for over-star- 
boarding into the water of the B. & fur not 
sounding a signal that sho was starboarding. 
The owners of the C. appealed :—Held: 
Article 40, r. 3, is directed, not to the moment 
when the approaching ships get up to the 
turning ship, but to the time when they are 
coming towards her & do not know where 
she may be when at get up to her; the 
ship coming against tho tide cannot excuse 
herself by saying that when she arrived in 
the vicinity of the turning ship there was in 
fact room for her to pass; (per GnruER, L.J.) 
r. 3 is a regulation for the purpose of oes 
the safety of vessels navigating the river a 
the time the turning movement is taking 
place quite as much as it is directed to the 
safety of the turning vessel herself, & that 
the rule haz to be applied until the turning 
veasel no longer presents any obstacle ‘“ au 
paseage’’; & (per Cur.) while the C. was 
to blame, the B. was also to blame for keep- 
ing her speed & not areaty & reversing her 
engines until the risk of collision was a percne 
Decision of the President varied by holding 
both vessels to blame in equal degrees.— 
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PART XII. SECT. 5, SUB-SECT. 3.—A. | PART X11. SECT. 5, SUB-SECT. 5. -—-B. 


a i. ~—~—~.}-—Held : 
are meeting in narrow channels or 
areas & improper signals 6b 


e260 ——-, -$ BUBRARD INLET 
Octane Go. 6.8 Evia 
Mig ay }, (1990) 3 D. L. BR. 161; 
§ W. W. R. $75.—CAN. 


PART XII. EECT. 5, SUB-SECT. 5.—A. 
0413 xviii. ——.]—Sincexnua-Mo- 


are 8xCc 


Na uw Lins, Ltp. v. “ Brown” | evidence 
8.8. Rixch. C. R. 45; reved., | action of cach vessel, having 
{1939} 1k. n B46 -GAN. ‘ rule 37.—”“ Manizy” 8.8. (OWNERS 


violated by both veusels, Usbility for 
ae be determined b the wel on 
odds after considerati ight ars 


Vol. XLI.—Shipping. Cases 6168a-—8483a. 


Tae ‘ CHarwoop,” {1980} P. 272; 148 
L. T. 786, C. A. 


6166. 4dd. Annotation :—Generally, Retd. The 
Otranto, {1930} P. 110. 


6174. Add. Citation :—17 Asp. M. L. U. 289. 
6176. Add. Annotation :—-Mentd. Hoff Trading 


(L. & J. Hoff) Co. ». De Rougemont (1929), 
34 Com. Cas. 291. 


bedava nnotaiion : —Expld. The Vectis, [1929] 


6240a. —-— — —.] - “Baron Vernon” SS. 0. 
Se MeEtTacaMa,” [1928] S.C. (H. 1.) 21, 


6241. Add. Annotation :--Consd. Canadian Pacific 
a ®. Kelvin Shipping (o. (1027), 188 1. T. 
6248. Add. Annotation :- Apld. Canadian Pacific 
eA vo, Kelvin Shipping Co. (1927), 138 1. 'T. 
6255. Add. Annotation : —As to (1) Apld. Canadian 
Pacific Ry. v. Kelvin Shipping Co. (1927), 
138 L. T. 369. 
6256. Add. Annotation : —Refd. Canadian Pacific 
Ry. v. Kelvin Shipping (0, (1927), 188 L. T. 
6267. Add. Arnnolution: --Refd. Canadian Pacific 
Ry. ». Kelvin Shipping Co. (1927), 138 L. 'T. 
36H. 
6377a. 
ante, 
6409. Add. Annotation: 
[1930] P. 110. 


6414. Add, Annotations: Consd. Service v. Sun- 
dell (1929), 45 T. 1. RR. 569. Refd. Dow v. 
United British S.S, Co. (1028), 189 1. T. 628. 


6417, Add. Annolationsa;: -Consd. Dew v. United 
British S.S. Co. (1928), 130 I. T. 628; The 
Vectis, {1920} P. 204. Refd. Tho Chatwood, 
(1930) P. 272; The Otranto, [1940] P. 110; 
Service v. Sundell (1920), 09 I. J. K. B. 65; 
Swadling 7. Cooper (1930), 46 T. L. 1. 607. 


saat at Vipaaicce : -Expld. The Vectis, (1920) 


Add. Annotation :—Consd. & Expid. The 
Vectis, [1929) P. 204. 


6433a. -—— -- —.]—Pitfs., as owners of the barge 
H., brought an action in tho Mayor's & Yity 
of London Ct. against the owners of the barge 
V. in respect of damage sustained by the H. 
in Milton Creek, River Swale, through coming 
in contact with the V.’a anchor, which was 
admittedly being carried? in an impropor 
osition, with the stock pres over the 
bows, in breach of one of the Milton Oreek 
byo-laws. Kut for the position of the anchor, 
the use of fenders would have avoided damage 
to either vessel, The judge held that the 
master of the H. knew of the position of the 
anchor & took the risk of coming in contact 
with the V. when the rush of the floud tide 
swung the H., which was ound, athwart 
the creek & into contact with the V. lying 


a pe mee et coe 


o| -THe Princess, No. 5008b, 


Mentd, The Otranto, 


6430. 


ee ee 


oF) v. “ Hecror " 8.3. (OWNERS OF) 
| & Tam NORTHERN CONSTRUCTION Co., 
J {1928] Exch. C. it. 42.-—-CAN., 
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6436 |. Breach by both veasscla—~iules 

fur navigating Great lakes.}~-" GLEN- 

Ross” oe. Oanabva §.5. Linea, Lrp., 
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SON . ev : 

| DL. M982; 8. O. Rh 540.—-CAN. 
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moored on the cpnoeve bank. He found 
that the master of the H. was rie in 
not taking measures to avoid coming in con- 
tact with the V., &, on the authority of The 
Monte Rosa, No. 6430, which he thought was 
in conflict with The Dunsianborough, No. 


6429, gave judgment for defts. Pitfs. 
=ppe :—Held: defts. had not established 
el 


er knowledge of the position of the anchor 

or negllgsnee on the part of the master 
of the H., & the appeal succeeded.—TxE 
Vectis, [1920] P. 204; 98 L. J. P. 185; 140 
ye 563; 46 T. L. R. 384; 17 Asp. M. L. C. 

64372. ——~.|—A steamer having stopped but 
not ha , a6 she should have done, reversed 
immediately before a collision, though the 
ct. found as a fact that her not having done 
eo did not affect the collision, & having thus 
infringed rule 14 of the Thames Rules :— 
Held: she was nevertheless not to blame, 
for the Thames Rules do not fall within the 
operation of Merchant Shipping Act, 18738 
(c. 85), 8. 17.—THE Harton (1884), 9 P. D. 
44; 68 L. J. P. 25; 50 L. T. 870; 5 Asp. 
M. L. ©. 218; 82 W. R. 597. 

6441. Add. Annotations :—As lo (2) Consd. The 
Vectis, etd P. 204. As to (8) Consd. The 
Vectis, [1929] P. 204. 

6448. Add. Annotation :—Consd. The Otranto, 
{1980] P. 110. 

root an Annotation :—Consd. The Vectis, [1929] 


6465. Add. Annotation :—Refd. The Young Sid, 
[1929] P. 109. 


6499. Add. Annotation :—Consd. Dee Conservancy 
Board v. McOonnell, [1928] 2 K. B. 159. 


6501. Add. Annotation :—Refd. Dee Conservancy 
Board v. McOonnell, [1928] 2 K. B. 159. 


6503. Add. Annotations :—Mentd. A.-G. v. Glen 
Line & Liverpool & London War Risks 
Insce. Assocn. (1929), 34 Com. Cas. 809; 
ae v. Scottish Inace. Corpn. (1929), 98 
L. e K. B. 8 

6504. Add. Annotation :-—Consd. Dee Conservancy 
Board v. McConnell, [1928}] 2 K. B. 169. 


6562. Add. Annotations :—Reld. Dew v. United 
British 8.8. Oo. (1928), 188 L. T. 628 ; Service 
v. Sundell (1929), 45 T. L. R. 569. 

6588. Add. Annotation :—Mentd. The Otranto, 
{1930} P. 110. 

6591. Add. Annotation :—-Apld. Brooke v. Bool, 
[1928] 2 K. B. 678. 

6504a, ——— ———.]——‘ Harvest Home,” Tue, No. 
6217, ante. 

6624. Add. Annotation :-—Consd. Strathfillan 8.S. 

wners v. Ikala 8.8. Owners, The Ikala, 

(1920] A. C. 196. 

6627. Add. Annotation :—-Apld. A.-G. v. Glen Line 


& Liverpool & London War’ Risks Insce. 
Assocn. (1929), 34 Com. Cas. 809. 

6628a. ———-. Detention due to collision-—Owner' 
unable to use ship owing to contract during 
period of detention.|—On Mar. 1%, 1927, 


Fears. p ered by a 
collision with applts.’ steamship, for ‘which 
the applts. admitted liability. e damage 
did not render resps.’ vessel unseaworthy, & 
she continued trading without effecting 
repairs. While she was so trading her 
owners by a memorandum of agreement 
dated Dec. 21, 1927, contracted to sell her. 
The agreement get forth that the vessel was 
‘‘ due London on Dec. 24, thence H. & A., 
expected ready for delivery between, say, 
Jan. 10 & Jan. 81, & to be delivered to buyer 
at Antwerp or a U.K. port at seller’s option, 
but not later than Feb. 25, 1928, subject to 
buyer’s approval afloat & to bottom examina- 
tion in dry dock, as specified in Clauses 4 & 5 
of this contract... 4. The buyer shall 
commence the inspection of the steamer 
afloat within twenty-four hours of receiving 
notice of steamer’s readiness for inspection, 
& if on chr ire eg inspection the buyer is 
satisfied with the general condition of the 
steamer, seller shall at his own risk & expense 
open up the engines, boilers & tanks for 
the inspection of the steamer afloat by the 
buyer. .. . The buyer shall declare accept- 
ance or refusal of the steamer in writing wit 

twenty-four hours after completion of such 
inspection afloat... 5. For examination 
of bottom &/or other water parts &/or tailend 
shaft, seller agrees to put the vessel into dry 
dock. ...’’ The steamship arrived at Ant- 
werp on Jan. 10, 1928, & her owners gave 
notice to the buyer of her readiness, On 
Jan. 16 they proceeded to open up the vessel's 
engines, boilers & tanks for inspection, & 
while the vessel was in that condition & 
therefore unable to trade, they took the 
opportunity to effect the repair of the col- 
lision damage, which was of such a nature 
that it could be repaired while the ship was 
afloat. The repairs admittedly occupied 
four days, & were completed on Jan. 24. 
Subsequently the vessel was put into dry 
dock for bottom examination. On the 
reference to assess the damage caused by the 
collision resps. claimed (infer alia) loss & 
expenses in respect of four days’ detention 
while their ship was undergoing repairs :— 
Held: inasmuch as resp. shipowners had 


revented them from trading with the vessel 
earning profits during the time when the 
repair of the collision damage was being 
executed, they had not suffered any loss by 
the detention of their vessel in consequence 
of the collision, & were therefore not entitled 
to recover from the wrongdoer.—-THE York, 
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6447 1. Rules of Common Law & nephoently navigated.}— | t0W» & the wall of the inner basin of 
Admiralty - oar ie here the | « Toes - y. "pasiny" e. pre ibe ee a te Plogra gol- 
negligence of deft. is not the eole | ticHaRpDsoN & Sons, LTD., “ ROBERT a wee 0, be gue to 
for 8 8 oe aes are * principles Lr et, CANADA 5.8, LINES, wea uot ta its appiica- 
at common law from those to be | 359,— aa 2D. L. R. 48; 8.0, B. | ton solely to actions for damages due 

ty, for at common vyoesela, & the 


applied in Admiral 

Admatelty wher the dacnade fs coneed 
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by the combined dofault of two or 

re vossela the liability is to be 


al. 
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{1929} P. 178; 98 L. J. P. 147; 141 L. T. 
215; 17 Asp. M. L. ©. 600, OC. A. i 
ee a Annotation :——Consd. The York, [1929] 
6659. Add. Annotation :—Refd. Canadian Pacific 
po v. Kelvin Shipping Co. (1927), 188 L. T. 


seen ae Ammotation :—Refd. The Ikala, [1928] 
sacha er Annotation :—Apld. The York, [1929] 


a Annotation :—Apld. The York, [1929] 
6877, Add. Citations :—affd. sub nom. SrRaTH- 
FILLAN 8.8. Owners v. Ixaua 8.S. OwNnERS, 
Tre Imata, [1929] A. C. 196; 98 L. J. P. 
49 7 140 L. a 177 ; 17 Asp. M. L. 0. 655, 


Vol. XLL—Shipping. Cases 6088a—8080. 
Add. Annotation :—Consd. The York, [1029] 
P. 178. 


6678. Add. Annotation :—Refd. The Young Sid, 
(1929) P. 190. 


6706. Add. Annotation :—Apld. A.-G. v. Glen’Line 
& Liverpool & London War Risks Insce. 
Assocn. (1929), 84 Com. Oas. 308. 


6708. Add. Annotation :—Apld. A.-G. v. Glen Line 
& Liverpool & London War Risks Inace. 
Agsocn. (1929), 34 Com. Cas. 309. 


6736a. Allowance to charterer under cesser clause. | 
—TH» Essex Envoy, No. 3104a, ante. 


6742. Add. Annotation :—Refd. The Point Breeze, 
[1928] P. 135. 


6758. Add. Annotation :---Refd. Engelke v. Mus- 
mann, [1928] A. C. 4383. 


Part XIV.-—Wreck. 


6794. Add. Annotation :—As to (2) Consd. Dee Con- 
rr Megaitd Board v. McConnell, [1928] 2 K. B. 

6706. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 

6797. Add. Annotation ;—Apld. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 


6807. Add. Annotations :—As to (1) Consd. Dee 
Conservancy Board v. McConnell, [1928] 
2K. B. 159; G. W. Ry. v. 8.5. Mostyn, [1928] 
A. ©. 57. 

6809a. ——— ——- J—A_ketch belonging to 
defts. sank, owing to their negligence, in a 
river, of which first pltfs. were the con- 
servators, & thereby obstructed the naviga- 
tion of the river & second pltfs.’ wharf & 
the approaches thereto. Immediately after 





the sinking of the ketch, & before any 
expenses were incurred in removing her, 
defts. abandoned her. Pltfs. jointly incurred 
expenses in removing the obstruction, & sued 
to recover the amount from defts. :—Held : 
(1) the ketch having sunk through the 
negligence of defts., they became liable at 
common law for the damage caused by the 
obstruction to the navigation of the river & 
the hlocking of the approach to the wharf, 
& they could not eacape liability for that 
damage by abandoning the wreck; (2) the 
damages recoverable were the reasonable 
cost of removing the obstruction. — Der 
CoNsERVANCY Boagnp v, MOCONNELL, [1928] 
2K. B. 159; 97 L. J. K. B. 487; 188 L. T. 
656; 025. P. 64; 261. G. BR. 204; 17 Asp. 
M. 1. (. 488, 0. A. 


Part XV.—Salvage. 


6900. Add. Annotation ere 4 Mentd. Lynn 
v. Bamber, (1930) 2 K. B. 72. 


7056. Add. Annotations :~-As to (2) 


Hite Dreyfus & Co. (1980), 99 L. J. K. B. 
($ Dade 


7881. Add. Annotation : --Conad. yaphon Sipping 


Co. vw Lous Dreyfus & Co. (19 90 


K. LB. 663. 


Refd. Akt. 
Ocean v. Harding. [1928] 2 EK. B. 871; 7910. Add. Annotation :—Refd. Tempus Shi 


Fiumana Societé Di Navigazione v. Bunge & | 
Co., [1980] 2 K. B. 47; Tempus Shipping Co. | 


Co. v. Louis Dreyfus & Co. (1930), 99 TL. 
K. B. 653. 


Part XVI.——Pilotage. 


8002. Add. Citation :—17 Asp. M. L. C. 338. 
8080. Add. Annotation :-—Distd. Humber Con- 
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& recover damages for (inter 
the barge, {t was UBTEKA v 


Ordinary a 
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hand & 


servaaocy Board v. Federated Coal & Shipping 
Co., {1928} 1 K. B. 402. 


not erroneous.-—CLYDE NAVIGATION 
Sownine S.S, Co., Lro., 
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ss Bridge.)}--A.-G. FoR B. 
Cotompia » © Paciric Foam," {1 
9 DL HR. 877; (1928: 1 W. W. 
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Cases 8057—S5lla. ENnoiisH anp Emprme Dicest SUPPLEMENT. 


Part XVII.——Shipping Casualties. 


Part XVIII1.—Limitation of Liability of Owners and Others. 


8083. Add. Citation :—17 Asp. M. L. C. 270. 


Add. Annotations :--Consd. The Ruapehu 
(No. 2), [1929] P. 805. Refd. Gosse Millard 
v. Canadian Government Merchant Marine, 
panerices Can Qo. v. Same, [1927] 2 K. B. 


8099. Add. Annotation :—-As to (2) Consd. Tempus 
Shi Sphing nis v. Louis Dreyfus & Co., [1980] 


8108. Add. Annotations :—As to (1) Consd, Tempus 

Shipping ese v. Louis Dreyfus & Co., [1980] 

IRB Refd. Cosmopolitan Shipping 

bo ‘Tne. p . in atton & Cookson, Ltd. (Liver- 
pool) (1929), 1438 L. T. 296. 


8108a. -—— Loss direct consequence of fire.] - 
Tempus SHIPPING Co., Ip. v. DREYFUS 
(Louis) & Co., Ivrp., No. 3099a, ante. 


8104a. Dock owner with controlling interest in 
second dock-—Whether second dock included 
in ‘‘the area’ for purpose of calculating 
Mability.|—Pitfs., a limited co., owned docks 
at. B.,in one of which defts.’ vessel R. received 
damage. The R. was the largest vessel 
which had been in those docks within the 
statutory period, but pltfs. also had a con- 


8121a. Whether Merchant Shipping Agot, 


trolling interest in docks at F. owned by 
anche limited co. in which a er vessel 
than the BR. had been docked :—Held: even 
assuming pltfs. exercised any power over 
the F. docks within 1900 Act, 8. 2 (1), those 
docks were not within ‘‘the area’’ con- 
templated by the sect., namely, the area 
containing within it the particular dock in 
which the damage was caused; & pltfs. 
phage entitled to a limitation decree ased 
e tonnage of the &.—THHp RUAPEHD, 
No. ai [1929] P. 305; 98 L. J. P. 167; 142 
L. T. 963 45 'T. L. R. 657; 18 Asp. M. L. C. 
64; sub nom. GREEN (R. & H.) & Srruny 
WEIR, Lip. v. Ruarpesu S.S. Owners, 85 
Com. Cas. 86. 
1906 
(ec. 48), s. 69, retrospective.|——Above sect., 
with reference to the calculation of the 
tonnage of a steamship for the purposes of 
limitation of liability, is not retrospective 
so as to apply to a collision occurring before 
the Act came into operation, though the 
limitation of liability action was commenced 
after the Act came into operation.—TasaeE 
aoe (1907), 76L.J.P.154; 23 T.1L. R. 


Part XIX.-—-Liens on Ship, Freight and Cargo. 


8200. Add. Annotation: 
([1928] P. 136. 
8213. Add. Arnnolation :—Mentd. Enyclkhe v. Mus- 

mann, [1928] A. ©. 433. 

8215. Add. Annotation :—Consd. Dee Conservancy 
Board v. McConnell, [1928] 2 K. B. 159. 
8216. Add. Annotation: a be G.W. Ry. ». 

$§, Mostyn, |1928] A. C. 57. 


Mentd. The Point Breeze, 


8288. Add. Annotation :—Mentd. Foster v. Driscoll. 


lindsay v. Attfield, Lindsay v. Driscoll, [1929) 
1 K. B..470 


8366. Add. Annotation :—Mentd. Re Stanton F. & 


E., Ltd., [1929] 1 Ch. 180. 


8384. Add. Annotation :—Mentd. The Point Breeze, 


[1928] P. 135. 


Part XX.—Lighthouses. 


85i1a. Liability as foreign-going ship—Effect of 
loading & unloading cargo at home ports on 
outward voy od -|-—Under Merchant Shipping 
(Mercantile Marine Fund) Act, 1898 (c. 44), 
a vessel which has, at a home port, loaded 
cargo for abroad & has paid light dues for a 
yoyene as a foreign-going ship & then calls 
at other home bore & loads cargo at those 


a me Sntioalieenntiiaaanedtiiiteee 


home ports with a foreign destination, is not 
liable in addition to pay light ppg as a home- 
trade ship merely because 
cargo at one of those home porte & dis- 
charges it at her last home port of loading.— 
House CoRpn, v. Aas oa BRANCH 
. OwnERS (1930), pet = . R. 541; 148 


L ce. 352 ; 74 Sol. Jo. 4 


oe ee mene 


(see (1928) Ex. O. R. 60, 129).—CAN. 


PART XVIII. SECT. 5, sUB-aECcT. 4. vor 6-room space deducted °’ 
an. Onus of proof.|—Held: the onus | 1 ¢ found 1387, 5 804 . : Shipping Act, 


was on petitioners of showing that the 
dame ; dad not arise on distinct gponding 
inuet therefore Pping 


pro of 
ot, 1894. 
ns; the tor 


© OOrre- 
the Merobant garg qe SECT. 1. SUB-BECT. 1. 
refers the 80. 


oy ei in 
ee es 


gets hny for da 
establish "that the second coliiaion | deduction a lov pewet 
WAB CAU by the same mlstake as of Pe sale he one of the a by the owner 
cared tho | firet.— THE “ LUOULLITR ”’ mating the tonnage oes not disen trim, fn 
THE MACKAY,” [1929] as. a. | ofa ship ie Umitation of Handy pro- maritime lien on the other ship. 
(at. Mr coer) et 1.—SCOT. ceedings, the tonnage allowed for the Such a lien ie in general & in such 
power propelling space must be edded case an this is ar mile Dore f 
PART XVII. SECT. 5, SUB-SECT, 5. 8.8, Oo., Lrp. vo. CaNnan. A ATLANTSC 157.—CAN. , z 
gia ~~ ~+—, Held: the | Tranarr Oo., "seat Ex. are] R. 1038 
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Vol, XLI.—Shipping. Cases 8584-—S716a, 


Part XX1.—Harbours, Docks and Piers. 


$534. Add. Citation :-—26 L. G. R. 1. 


Avgherino, [1928] A. C. 290. 


8564a. Exemption—Abolition of.|—Held: the ex- 
emption claimed having been shown to be 
in existence for over one hundred years, the 
ct. would endeavour to find a legal origin 
for it, but, assuming the exemption to have 
been proved, it was abolished by Shipping 
Dues Exemption Act, 1867 (c. 15).-—-NEw- 
PORT CORPN. v. ISLE OF WIGHT FanmEns’ 
TRADING Society, Lryp. (1928), 92 J. P. 109. 


8575. Add. Annotation: —Mentd. Dennerley 
Prestwich U. D. C. (1929), 141 L. T. 602. 


8629a, ———- No duty to disclose condition 
of berth.]-—Pltfs.’ steamship was damaged by 
lying in an uneven berth at a wharf owned by 
defts., a railway co. Defts.’ harbour master 


Busby 1. 


ve 





at the wharf acted as ship’s agent for pitts. | 


for the limited purposes of reporting the ship 
at the Custom House, paying the pilot, & 
roviding the master with funds to pay the 
abourers discharging the cargo. Before 
pltfs. arranged to send the vessel to the 
wharf the harbour master had in writing 
informed them that the berths were “ per- 
fectly safe for steamers to lie aground.” 
Defts. alleged that the vessel came to the 
wharf subject to printed conditions, known 
to the harbour master, whereby the railway 
co. did not represent, warrant or guarantee 
that the berths alongside the wharf were 
safe or suitable for the accommodation of 
vessels, & all vessels brought alongside 
remained at the sole risk of their owners & 
on the terms that the co. should ‘in no 
event whatever be liable for any damage 
. however caused to or suffered by any 
such vessel.”” The harbour master did not 

in fact know that the berth was defective : 
Held: (1) evenif the harbour master ought to 
have known of the defective condition of the 
berth, which was doubtful, it wags not his 
duty to’impart to pitfs. information, acquired 

as harbour master, which would be against 

the interests of defts. & of the harbour master 

to disclose; (2) the notice did not form part of 

the contract between pitfs. & defts., & afforded 
PART XXI. SECT. 1. 


so. Lease of wharf — Ejectment.j- 
Where a wharfside site in the B. 
Harbour E. London, had been leased 
to applt. by the Union of S. Africa, 
who was the owner of the site, & an 


- 





ox 


& destruction of 
harbour may be 


agement Act is ultra vires in oo far 
an it purports to provide that the 
ponses reasonably incurred by the 
adininistration iu the lighting. bnuying, 


ownor or his agent. 


defts. no defence; & accordingly pltfs. were 
entitled to judgment.—Tuk Hayur, [1929] 
P. 275; 99 L. J. P.145; 141 L. T. 420; 46 
T. L. R. 560; 18 Asp. M. 1. C. 50. 


8643. Add. Annotations :—Generally, Refd. Dee 
Conservancy Board r. McConnell, {1928} 2 
K. B. 159. Mentd. Tolley ». Fry J. S. & 
Sons (1929), 46 T. L. R. 108. 

8645. Add. Citations :---92 J. P. 18; 
179; 72 Sol. Jo. 10; 26 1. G. R. Als 
Asp. M. lL. C. 367. 

Add. Annotation :---Consd. Dee Conservancy 
Board v. McConnell, (1928) 2 K. 1B. 159. 
8661. Add. Citations; affd. (1927), 138 1. 7. 
382; 26 1. G. R. 1s sub nom. Bosron 
Coren. vr. Winiam Ovrratn Boarn, 92 

J.P. 1, H. 4. 

8665. Add. Annotation: Consd. Dee Conservancy 
Board v. MeConnell, [1028] 2 K. B. 169. 

| 8688a. - -.} -THr HAYLE, No. 8029a, ane. 

8700. Add. Annotation: Refd. Oliver vv. Sadler 
& Co., [1920] A. ©. 584, 
8711a. ~| Tun HAYLE, No, S62fa, ante. 


18715. Add. Citafions:- 148 1. 'T. 280; 17) Asp. 

| M. L. ©. 847; 33 Com. Cas, 70. 

| Add. Annotations: 1a to (1) Folld. Wickott 
v. Port of London Authority (1028), 158 1. 7. 
O68, Refd. The Hayle. (1929) P. 275. 

8715a. -- ~-PIth, a lighterman, was in 
charge of a barge, which was being taken from 
a dock through a lock. The dock & lock 
were both the property of defts. While pltf. 
was paviyating the barge under the orders 
& directions of defts., a rope attached to the 
harge brokew &  atruck pies causing him 
personal injuries. Pitf. had no option to 
refuse to take the rope on board, Defta. 
rehed on the terms of a notice, exhihited on 
the pierhead of the lock, to the effect that 
lightermen availing themselves of | the 
facilities & assistance of defts.’ servants 
must do so at their own risk, & upon the 
understanding that no liability whatsoever 
should attach te defts. or their sarvants for 
any injury from whatever eause arixing to or 
by the craft. or to or by any person on hoard 
thereof: Held: the words of the above 


| 


44 7T. 1. BR. 
17 





| 
| 
| 
| 


~ —— 


& 


sewer formed a mound on the 
bottom of be 


tho which was a 


dunger to ships taking the ground at 
tho ebb of the tidy; that when J . 
a ship sunk in the | ing the berth defenders, In view of 
recovered from tho | this tendency, sade {t their practice 


- Surri’s COASTERS | to dredge at the lorue of the mound 





sotion for . Ha ent had been brought | (prompmrary), LTp. 1, SOUTHAFRICAS | toa greater depth than at other parts 
by the 8. African Hys. & Harbours :— | fuarnwava & ILaRnouns, (1030) N. 1. it. | of the berth, but that no rysulan 
val in ° wha in-Yallway & 103, . AF. system of cxaniination existed ; that 
General t oF tn th rites of | the berth bad in fact been dredged 
paree sad ‘fn ca Rvs eH piles ne ne PART XXI. SECT. 7. } wome threa week before the abip - 
directed by sect. 65 of Act 22 of 1916, av. Liability of carelaker of buoys arrived, “ey that t nal abi Miner 
& who owned ‘the whartside site, « ; Damage to indtoidual|--TIARKING ©. AGH wetine nodenuar hee (utes 
contention pitf. was not the | oan : » BR 93. - | ea’: detanders had failed to ontab- 
owner of the site could not tb aus- : lish that they had taken reasonable 
tained.— Wt v. 8. AFRICAN Rys. care to make sure that the berth should 


NTER 
~ | PART XXL. SECT. 
€ Bi eEROUNs, {1989} App. DL. 160. . B 


| 
| 
: 
| i 
| 
| 


7 8UB-SECT. 2. - 


(b} 


be in a safe condition for vonsels ust 


5 aovordingly, aa the «hi 
ili, -——.}—-In an — of Se aatared airing tu the condition 
PART XXL SECT. 4. ooainee Racbane ind fg Pie PS ~ ea of the berth, Getendare were Naa far 
, bi —— —— Ship eunk in harbour | sustained by his sbtp throug being nogllgence, =U SEMACK (OWNEE OF THK 
ar Liabiltty of owner for expensce of | given a foul berth tn their harboar, 8.8. * CoLINTON ") t. DUNDER Har- 
wi pegs lg te oe a . ) Was ee that the eptay Pe Boon TRUYTEKA, (1930) 5. C. 119. - 
¢p,erbours Regulation, Control & Man- | droris discharged into the berth from | SCOT. 


J.8. 
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83 


Cases B715e—8788a. ENcusH any Empmn Diansr SurrtEement. 


notice were prima facie adequate to nee 
defts. from hability for the negligened o 
their pepe: ing Re that pit?. 7% 
compe regulate the barge gly 
the Hirections of the dockmaster was 

way inconsistent with the fact that he he was te 


the circumstances “ ay the 

ane rage atere 
ve o 

pepr notice.-WICKETT © Rt 

AUTHORITY, [1929] 3 K. B. 246; 98 L. J. 

K. B. 222; 198 £. T. 668. 


= Se ie ____._yn Foot ane: 


Part XXIII.—Pleasure Yachts. 


8732a. Survey by Lioyd’s Register—~Liability of 
individual surveyor—Noegligence, }—Pltf., who 
was ho owner of a yacht, requested the 
society known aa Lloy a ister to make a 
ae survey of the or classification. 
he society stipulat ee freedom from ha- 
bility, & the survey was conducted by two of 
the society’ssurveyors. Deft., who was one of 
these two surveyors, was responsible for the 
mainmast. The society certifled that the 
yacht had been reported to be in a good & 
efficient state & that she had been classed as 
Al. In fitting out the yacht for sea pitf. 
found that the mainmast was rotten in places 


Part XXV.—Requisition 


8733. Add. Annotation :—As to (2) Distd. Ena 
Shipping Co. v. TI. R. Comrs. (1928), 189 L. 


ae ae Annotation :—Consd. Olan TJ.ine 
oe v. Board of Trade, |1928] 2 K. B. 


8750. Add. Annotations :—Consd. Clan Line 
Steamers v. Board of Trade (1928), 140 L. T. 
88; The Clan Matheson, [1929] (. A. 
514. Refd. are S.S. Co. v. Board of Trade, 
[1928] 2 K. B. 6384. 


8751. fag Annotations :—Consd. Hain 8.8. Co. 

Board of Trade, [1928] 2 K. B. 584. Refd. 

Olan Line Steamers 0. Board of Trade, 
The Clan Matheson, [1929] A. 0. 614. 


87538. Add. Annotations :—-Consd. Clan  Juine 
Steamers v. Boar Oi Clan 
Matheson, [1929] A , 
v. Board of Trade, tigaay 2 K. B. 584. 


8754. Add. Annotation :—Refd. Clan Line Steamers 
v. Board of Trade (1928), 97 L.. J. K. B. pon 


8755. aaa Annotations :---As to (1) Consd. 

Line Steamers v. Board of Trade, e, [1038] 

2K. B. 657. Refd. Hain S.8. Oo 

of Trade, [1938} 2 K. B. soa. As to 

(2) Apld. Board of Trade v. Hain S.S. Oo., 

it 29).A.0. 684, Consd. Clan Line Steamers 
aa Trade, The Olan Matheson, (1920) 

quisitioned on behalf of in Crown yi 1917 


by a charterparty, which provided that the 


& wholly uate for use, & he claimed Gamages 
from deft. for negligence & breach of du 
Held: there was no privity of oo 
between pltf. & deft., a that  ndepententiy 
of contract deft. owed to plt?. no duty af 
care or skill with regard to the survey, 4 
therefore the action failed.-HUmMPHERY 
Bownrs (1929), 45 ae - R. 207; 73 Sol Jo. 
191; 84 Com. Cas. 1 


Yacht broker—Business carried on by executor 

—Duty not to enter into campetition.}— 

See Re THomson, THOMSON v. ALLEN, 
No. 5977a, ante. 


of Ship by Government. 


Crown should not be liable for marine risks, 
but should be liable for “ all consequences 
of hostihties or warlike operations.” 
so requisitioned, the C. M. sailed from New 
York m convoy, destined for Nantes, then 
a war base, but an or commercial 
port, with a cargo, 84 per cent. of which 
a weight ne for Airs ag commissariat, & 
per cent. in weight was for war urposes. 
She was the third ship in the sccond column 
from har port me ae the convoy, another 
vessel, the W. admittedly was at 
all material ace Meant unas 
out a warlike operation, being {1 in “the corre- 
Se position on the port rie 
e convoy was p 


without lighte the stee. stoering-geat ise Cc. aM . 
suddenly broke down, sh enh seven points 
off her course & came the bows of the 


WwW. F., by which: uhe: wae sthack @ sunk 
There was Oo negligence on the of Shoes 


on the C. M.:—Held: (1) 
arbitrator waa entitled to find that the 
we M. was at no * 


~~OLAN 
Boarp ee yey Sy sear ake er 





XXV. SECT. of the vessel so appropriated, as at 

ee sa cee Metis ak Ss watuee date of the requ: ion thers = 
the 8 was requisitioned by ea ane ot ee 

Canadian verament ale, a = : ing 

1994 the claimant w. Shae cae ceen 

release of the vossel. “Ab that tame eerei ay SRS B} deeb. Oe Be ied, 


mw isi4 


L. T. 275 ; - - L. R. 408; 35 Com. Cas. 
15; 18 Asp. M .1, HL. 


Aad. great (2) Pistd, Board of 
Trade». Hain 8.8. Co., figadi 534. 


Ww. Aaa. Ctiatione :—([1928] 2 K. B. 534; 139 
$66; 84 Com. Cas. i. 17 Asp. 
M. Lo. §20,0. A.; affd. sub nom. BOARD OF 


Vol. XLL—Shipning. Cases S7hta—8766. 


TRapE v. Hamn S&S. Co., [1920} A. O. 584 5 
98 L. J. K. B, 625; 141 L. oT 485 45 
T. Ln ¥ Bs0; 85 On, Cas. 20; 18 Asp. 
MG 18 EL. 


Add. caiaigoaue oe 2 (2) Apld. Clan Line 
Trade, The Olan 


Steamers Board 
Matheson, {i929} A. Oo fa. ‘ 


Part XXVI.—The Trinity Masters. 


8788. Add. Annotations :—As to (1) Refd. The Otranto, trem P.110. Ag to (2) Apld. The 
Tovarisch, [1930] P. 
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EnoiisH AND Empire Digest SuPPLEMENT. 


SMALL HOLDINGS,- SMALL DWELLINGS AND 


PART I. SECT. 5. 


sa. Agreement to quit before expiry of 
ik ace Mubacmiene demand for renewal— 
Small Landholders (Scotland) Act, 1911, 
a 32,.)—A statutory small tenant, under 
@ lease torminating at Whit Sunday, 
1928, entered into an agreement with 
his Jandlord to quit the holding at 


ALLOTMENTS. 


Maitinmas 1926, the landlord under- 
taking to buy the straw produced at 
the t hing of that year’s crop, & 
to pay certain compensations. On the 
faith of the cement the landlord 
advertised the farm for sale with entry 
at Martinmas 1926, & the farm was 
sold. The tenant, who knew of these 
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proceedings, refused to remove when 
the term & some da ter 
© was 


to f 
above sect. (4):—Held: above sect. 
did not apply the circumetances of 
the case. YNE v. PATERSON, [1929} 
8. C. (Ct. of Sess.) 119.--SCOT, 


Vol. XLIL—Cases 6—1955. 


SOLICITORS. | 
Part Il—Admission and Registration. 


6. Add. Annotation :—Refd. Edwards v. A.-G. for Canada (1929), 46 T. L. ht. 4. 


Part 1V.—Solicitor and Client. 


671. Add. Annotation :—Mentd. Garland ‘: Archer- 
Shee (1930), 142 L. T. 443. 
813. oan Citation :-—affd. (1929), 45 T. L. R. 


‘Sol. Jo. 337. 


| -Luck «. Mryrnir (1828), 72 


Part Vi.—Remuneration of Solicitors- Costs. 


1208. After this case add: — 
Tender of debt without costs Before action 
brought.| See Bankers, Vol. H.. p. 200, 
No. 453; Contract, Vol. XTIL.. p. 327, 
Nos, 2720, 2721. 

1207. Add. Annotation: -As to (1) Consd. Re 
Debtor, [1929] 2 Ch. 146. 

1891a. To what court appeal lies— Divisional 
Court — Not ‘‘ matter of practice & procedure ”’ 
within Supreme Court of Judicature (Consolida- 


tion) Act, 1925 (c. 49), 8. 31 (3).) Resps.. a | 1582a, 


firm of solrs., acted for applt. in defending 
him in criminal proceedings before magis- 
trates & at the assizes. Appit. was found 
guilty & sentenced to imprisunment. In 
respect of those proceedings resps. delivered 
their bill of costs in summary form to applit.'s 
attorney, who paid it. A few years late 
applt. took out an originating summons 
under Solicitors Act, 1843 (e. 73), asking for 
delivery of a detailed bill of costs. The | 


ae 


order, but gave leave to appeal: Meld: 
the appeal did not relate to a matter of 
practice & procedure within above sub-seot., 
& therefore that the appeal Jay not to the 
Ct. of Appeal but to the Div. Ct. ~-de 
Wrrnees & Co, (Eso; 2K. B. 182; 90 

JLK.B.5605; 181. 31735 407. 1. R. 
510; 71 Sol. Jo. 464, C0 A. 


1545. Add. Annotation: Refd. Re Louch, [1980] 


2 Ch. 63. 

Omission of permitted increase 
from bill.} \o solr, who has omitted the 
$34 per cent. inervase allowed by Tt. S. C., 
Ord. 55, r. 10n, from his bill of costs can 
claim to have at) allowed after his bill of 
costs has been faxed. Re Loucny, [UW80} 2 
Ch. 63: O00 LL. J. Ch. '203 115 0. Te 468; 
74 Sol. Jo. 387, 


§fdd. Annotation: As to (1) Reftd, dtr 
Louch, [1930] 2 Ch. G8, 


master made an arder for ite delivery. The | 1955. Add. .tnnotalion: Mentd. Re Home & 


judge at chambers set aside the master's 


PART IV. SECT. 1, 8UB-SECT. 3, 

ti, ——~ ——— ——-.]}- Where a solr. A. 
has undertaken legal business without 
a written retainor, & aftcrwards has 
a dispute with the clicnt as to the 
authority oonferred thereby, & there ’ 
is «nothing but aasertion§ againat 
assertion, the ct. must accept the * 
client’s denial as against the affirma- 
tion of the solr.—-Eccies v. Russe. 
ah 3 W. W.R. 765, affd., |2V2n) u 

.L. 1. 32; 2 W. W. R. 143.- CAN. 


a we ~ 


I. R. 201.-- CAN. 


ARBTON CoRpN. 


PART IV. SECT. 2, SUB-SECT. 2. 


PART IV, ace ei SUB-SECT. 2.-- 


ac. Submiasion to judgment.) - Donec 
(1928) 1 D. L. hk. 


roM 
296; (1927) 8. C. R. 526.- OAN 


Colonial Insurance Co,, [1980] § Ch. 102, 


parly for payout. Whore a rotulner 
or eee of a sole. or counsel ts 
. coupled with services rendered, 


.- — Dhabi ieilor. prove 
Monan t Buen eDituN AGRE y the burdeo of proof that some person 


other than the client waa to pay for 
the services resta upen the party 
asserting that snuoh mypde of payment 
was agroed to.- Mcdkion, MOGRKR & 
Witson ov. Fetonin, McLe.an ov. 
binnnen (B. 0.) (1020) 4D. be R. 
348; 2W. W.. O00- CAN, 


PART VI. SECT. 5, BUB-SECT. i1.- 8B. 


PART IV. SECT. 1, 8SUB-SECT. 7.-——F. 
sa. Joint relainer— Denial of liability 
—** Reasonably necessary yl 
NORTHERN Liz Asa’cE Oo. or Canana 
eo. MoMastsr, (1928) 3 D. L. R. 497; 
1928} 8.C. RR. 512; affp. 8. C. subnom. 
Soxscrrora, 33 0. W.N. 175.-- CAN. 
iv permissible ~~ Separate 
‘cnceas--No conflict of interest.) 
there is no conflict of interest 
between co-defts. 20 far ag the action 
fs concerned, there is no reason why 
a solr. who had acted as solr, for onr 
of them prior to the action & with 
to it should not act as the 
other’s solr. & counsel {n the action, 
th they 


i 
e 9? e 
.W.OR. PP aa 


, Of a clork ia the ecrvice of a solr., to 


PART tv. SECT. 8, SUB-GECT. 3.— B. 

rj. ~—-.]-—-The sume considorations 
which apply to a purchase by 4 solr. 
from his client apply also to a sale by 
a solr. to his cliont: & the oblNgetions 


whom the solr. bas de tad a matter, 
or to whom the eolr.’s client goer direct, 
are no less in the matter upon which 
the clerk procecds than are the obliga- 
tions of the solr. himself. In such 
circumstances the solr.’s clerk will 
stand in a Sduciary relation to the 
client, although there be no privity of 
contract between himself & such cent : 
& before selling his own property to the 
client hé will be bound to make fall 
disclosure to such cHent of hin interent 
in auch property.-BLAIn t. MARTIN, 
11920) N. Z L. 


PART VE. SECT. 3, SUB-SECT. §. 
ed, Special agreement to lonk to third 
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TION, {1H2K} 
B.C. It. 470. 


wuhdraunatl 


80. Arbitrators Public Works Art, 
KL S. B.C. 1025, 8. 24.) Under Public 
Works Act, H. &. 
a. 24, the arbitrators only are vested 
with authority tu grant or withhold 
witnesa fees In the canoe of any par- 
tloular witness, at any rats fo tho 
extent of deciding whetber such feos 
should be {Included Jn the Lilt of costa 
for taxation or not, & what amount of 
preparation was reasonably nocassary. 
-- Ree Gat Laos. & BURNABY ARBITRA- 
1. W. W. RR. 7085) 38 


CAN, 
PART VI. SECT. 6, SUB-SECT. 1.— 
D. (b). 


B.C, 1924, «. 201, 


{. 22%.--N.Z. sf. Whether soliritor entitled On 

of general reatner.\-—A 
solr. wan retained by ©. to conduct 
proceedings in un action against 38. 


Cases 2007--8451a. EXNGuise AND Emprex Dicest SupPLement. 


Part Vil_—Amount of Costs Recoverable. 
2907. Add. Annotation :—-Mentd. Chariton v. Union Castle Line, Ltd. (1030), 148 L. T. 66. 


Part Vill.—Solicitor’s Lien. 


3028. Add. Annotation :—Refd. Clayton v. Ulayton, [1930] 2 Oh. 12. 


Part 1X.—Solicitor’s Remedies for Costs. 


3451a. ——.|—HOoRNER v. 





D aemeenaeabual 


Crew (1928), 72 Sol. Jo. 103. 





The retainer was not disputed. The 
solr. conducted the action until the 
judgment of the trial judge was given. 
C. decided to appeal & commenced 
proceed! for an appeal, From that 
mo he took over m the solr. pee 
conduct of & control of the 
& of the appeal, & the r the solr, 
merely performed such gervices as O, 
from time to time required of him. 
ier solr. then delivered sth 


an order for ita tastier on pumeuant t 
polelore Act, 8. RG —Held : 
by tal taking. over thier not & codieel 
put an end to the 
con er, as he had a right to 
oO, & re solr, was thereupon entitled 
ol ment of his costs, &, in 


pay. 
the absence of “8 
to have a priscins order for taxation of 
his bfl.—. AVIGNAG, {1928} 4 
D.L. R. 4388; 620. L. BR. 589 sO OAN. 


PART VI. oncr 5, SUB-SECT. 3.— 


a5. Change o solicator. ‘Where a 
solr.’s retainer oo defend ak aation was 


terminated by the client by a ob of 
aolra., before the trial & there had not 


been prior to the cb such a break 
in the proceedings ab to entitle the 
solr. to demand payment tn his bill 
without terminati ie the rece retainer, held 


hin which, under 

weot. 66 of Legal Profession Act, oe 
ot oo may es rig Oe 
ran un chan 

a Penis. papin fe ra PROFESSION Aor, 


CANADIAN Bank sn COMMERCE 
ANNABLE, (192 9) 3 lL, R. 8783 4 
WwW. W. R. 700; 33 zo L. R. 013,— 


o 


PART VI. spud ey 


21521. Whether spec 
-—-The rolationahip Hot client 
not of iteelf a 


SUB-SECT. 3-- 
ob 


cnt & sof is 


such ation.— Fe Laan 

epee Act, CSN SD IAN 00) °F or 
MMERO NARLE 

D. Le Be 78 1 W. W. R. 700; Py 


8, L. R. 618 — 
PART VI. anor 5 we 10.— 
sh. To as. “costa in the 


cause.”"|-—-MOLEAN v. RATEKIN, [1928} 

3 'W. W. R. 592.—CAN. 

PART VI. SECT. 5, SUB-SECT. 11.—B, 
o i, ——- —— Jurisdiction of court to 

extend.J—Re GEN1 Onn, Ex p PRATT 

(1927), 27 & R. N.S. W. 48.——AUS. 

PART VI. se , t 6, SUB-SECT. 11.— 
2371 y. —— is 

officer’s ruling as caethar any 

item 


particular ene wa be allowed or 

excluded ought sprely to be interfered 

Stead {he ceseruing wineinie: 

0 e governing 

DIAN EDUCATIONAL ranciple “Lip 

oovaRE gf ohecegs ait mtag 7 v. 
nN & NionHors THRATRES, LTD. 

opan es B. o Be 194 aa 


2371 —- Nos 
Prout, 1028) 2D. 'D.L. eo 605; “t1838i 


PART VI. enor. aa SUB-SECT. 11. 


2416 il. Whether yom madeé.)— 
Though the ct. will be desirous of 
weight to the 


q on of the quantum of counsel’s 
fees, upon an appeal it is the duty of 
the ct. to review that opinion, & if it 
think he merry ig 8 clearly 6 
a mistake to rectify the mistake hs ) 
give suoh decision as to it soems just. 


MELBOURNE PaRKING 
rset Nie ‘LiquipaTio’) (1929), ra Le’ I 


PART VII. SECT. 1, SUB-SECT, 1. 


i] 
recs a 2 —Re 


Eaters moe, (1938) 
$D.L 800; ones) 3 aw W.R 
~~OAN. 


. 566. 


PART VIL. SECT. 2) SUB-BECT, 4.— 
o (GO). 
em. rhe of sae TT Baap —- 


m7 
ul hether covered ae agg foul 
—It ia a question wis whother ae 


Seamed this yy Sy eg me eras to te eon comprised 


pei reng 
ezianeion < oie toticataae ae 
title of Pa the escignes of an equity of 
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S| oe 


redemption is not so connected, & the 


costa. | of — investigation are not 
Leen 4 eho scale ae pet Roas 


PART VII. wucr. Oe ene 1.— 


80. Attendances 


before r 
LUMB PAR 2) DUN 1 
WewW RR. 431; 39 BO. R. dod oe 


PART VIII. SECT. 8, ang a eae 2.— 
Sum np AM eter wnto court endant 
—Defe sucocesful in first 
cure jonah aehon—Satctior 
ee Of Tre oe ( 1028), 
40 B. B.C. ih Md So OAN 
PART VIII. SECT. 8, SUB-SECT. 56.—B. 


udgment. De ft orgued that ainet 
at the 
would Paeteat the Cat of his solr. 
allowed the sct-off, & an appeal 
pes pertinons reer was polarised I 


onsite ” saey a 
eS iW. Ww 
614.— AN. 
PART VIII. BOT. oT. SUB-SHOT. 2.—~ 


—— Basis right—Salpage,}—> 
rinoly le oO: is the to 
ae ree Pst Bw 


a aeeaation 
ae, R. 8. B. C., 1998. 6. 104, Which 
gives @ solr. a charge on & oe right of 
i | Eos out of ae Peon rent 
Ciaies fea costs due wots, for defend - 
actions bro personal 


TD 
R. 
B. O. R: 


Co. 
2D. b. 
. 897; 39 


be fi. 
WOLLASTON, [1929] 
R, Sie: 2 W. W.'R. 188; a 
R. 145.—CAN. : 


PARE VEL, er ion, of on by Sastre € 


lee tone ae 


*. Sx0 
ar in Be 8 


Vol. XLII.—folicitors. Cases 3684-46004, 


Part X.—Solicitors as Officers of the High Court. 


8084. Add. Annotation :—Retd. Clayton v. Clayton 
[1980] 2 Ch. 13. Clayton ¢. Clayton, 
3970. Add. Annotation :—Folld. C oe 
mett (1980), 70 L. Jo.304. 


re 


Part XI.—Solicitors 


417Ta. ———-.}—In trespass by A. inst B. for 
false im pirggerosptvany rie pleaded. that J. 
recov: a judgmen ainst A. in the 
sheriffs’ ct., London, that A, was summoned, 
& appeared before the judge of that ct., who 
ordered the sum recovered to be paid by 
instalments, that the first instalment was 
demanded & not paid ; that the judge duly, 
by warrant under his hand & seal according 
to 8 & 9 Vict. c. 127, ordered the officer of the 
ct. to take A., & convey him to prison for 
forty days; & that B. as the attorney of J. 
delive the. warrant to the officer, who 
took A. Replication, that, by this order, it 





8970a. -+-Coopger v. Dusmamrr (1980), 76 
eis 894; 170 L. T. Jo. 468; [1980] W. N. 


and Third Persons. 


was not directed that A. should be com- 
mitted, modo et forma :-~Held: deft., havin 

acknowledged actual participation in the ac 

of trespass, by pleading in confesmon & avold- 
ance, could not protect. himself, upon this 
issuc, by showing that he had acted merely 
as the attorney of J.— KINNING v. BUCHANAN 
(1819), 8 C. B. 271; 7 Dow. & L. 169; 18 
lL. J. C. P. 932; 13 LL. BR. O. 8. 646; 18 
Jur. $12; 187 FE. R. 618; gre dal pro- 
ceedings (1850), 15 I. T. O. 8S. 805. 


Annotations :— Apld. Abley v. Dalo (1850), 10 GC. B. 68. 
Mentd. (iartone GW. Ry. Co. (1850), 5 Jur. NON. LSE. 


WI ene Pecan ee ~~ ee 


Part Xil.—Partnership between Solicitors. 


4250. Add. Annotation :—Mentd. l.ynn v. Bamber, 
{1930} 2 K. B. 72. 





Apld. Stoke Nuwington 


4278. Add. Annotation : 
tichards (1029), 46 


Borough Council rv. 
T. 1. R. G50. 


ee en ed 


Part XIV.—Discipline and Removal from Roll. 


4437a. Misconduct while practising abroad—In- 
vestigation by coroner & attorney of the 
pe oa Sonicrron (1928), 72 Sol. Jo. 

9 e e 


4636a. Application to court—Necessity for appear- 
ance by counsel.j|——An application for a rule 
requiring an attorney to answer the matters 
of an affidavit must be made by a gentleman 
at the bar.—-Fr p. Prrv (1834), 5 B. & Ad. 
1077; 2 Dowl. 430; 110 KB. R. 1001; eub 
nom. , 3 Nev. & M. K. B. 566. 

«lnsotation :-~Folla, Re Solicitor, A, Exp. Incorporated Law 

Bociety, (1903) 1 K. B. 857. 

4636b. -}~—Solrs. Act, 1888 (c. 65), 8. 18, 
by which an application to strike the name 
of a solr. off the rolls, or to require him to 
answer allegations contained in an affidavit, 
ts to be heard by a cummittee of the In- 
corporated Law Society, who are to embody 











Aictinmeintar tha marten! ae enanatlinns neither: ~ayeatiplirne" 








their findings in the form of a leport to tho 
Bugh C(t. of Justice, provides that any 
person, who but for the Act would have been 
entitled to apply to the ct. to strike a solr. 
off the rolls, or to require him to answer 
allegations contained in an affidavit, shall 
still be entitled so to apply, & ‘shall be 
entitled to be heard, if tho society brings the 
report of the committee befure the ct.” :~~- 
Held: such an appet. could not be heard in 
person, but must appear by counsel.-—He 
A Soxricrror, (1903] 2 K. 8B. 205; 72 1, J. 
K. B. 648; 8o L. T. 1183; 51 W. R. 561; 
lo T. L. RR. 683; 47 Sol. Jo. 603, O. A. 
4637. Add. Annoiution :—Mentd. H. v. Minister of 
Health, Er p. Yaffe, [1930] 2 K. B. 98, 
4660a. Extension of time to appeal-- Application 
under R. 8. C., Ord. 68,r.16 When granted.| 
—Re A Soricrrox (10289), 73 Sol. Jo. 191, D.C, 


Fh enctecnalll nralienkecentadecnicalina 
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PART SECT. UB-SECT r. _ t presentation, & bad not d | the regulations & of the punishment 

. = ie * | theamounts forwhich her bby deren tor nee peaeearndd Be he ould ae 

S656 3, Delivery up ordered.}—Not- | profesaion ai bem uot, abanid be | of eo Micona Tt 11930) N.Y. 
provisions of 1 struck lis—-Re BR. (No. 4), | U. dt. 285. —MZ, , 


withstan the 
Prot 


Deactitiouer ion he tnuoa te 


foun 
have 


n 
d tu be correct untshable accordingly.--iie Baamy & 
same audited G 


| 
3 dune e thi 
i 
aan 


the of. stifl has power, in a , | x PART XV. SECT. 3, SUB-SECT. 2. C 

ovder 4 st. Fati bo trust account . . 8, 2 C. 
ree een ae “the” inceerte | embed 4k @ got, was convieed |, 4787: iv.) Tiel: 

documenta & which the soir. | & fined for failing to have his trust which tw us ly 

het in on.—Ke Lone, | sceount andited as required the | done by a solr., & doue it, in wns. 

1999} V. L. 318; {1920} Argus | Frewulations under Law Practi a way a6 to foad to the reasunable 

i R. 374 U8. : Amendinent Act, 1913. A subse- | {nferonce that they were eolrs., they 

quent audit that the s scoount bac acted in contravention of #, 87 of 

was in order & correct :-— - ‘a pplic » 
PART XIV. SECT. 2, SUB-SECT. ©. | vithstanding Gn & fue & ' 1922, b. 87, & were thuretore guilty of = 
‘Where | the fact that the a trust account | cuptempt of the Snpreme 


ee 


his neglect, 
misconduct 
Nae eronetiyn at tan atltacs sgnlout 


ulliver, Hz p, Law luerrrvure or 
ICTURIA, 1939) ¥. b. BR. S342 (1099) 
Argus L. if! 19%. te. et 


Cases 20—282a. 


sc cumetenetimsarnnnttiiianlicnsemtramssriencaiiiiiannantemanmadkardtodititasad 


ENGLISH AND EMPIRE DIGEST SUPPLEMENT. 


SPECIFIC PERFORMANCE. 


Part |—Discretion of the Court. 


20. Add. Annotation :—Mentd. Peech v. Best (1980), 99 L. J. K. B. 537. 


Part Il.—Limits of Jurisdiction. 


Add. Annotations :—-Mentd. Cotton v. Heyl, 
11930] 1 Ch. 510; Re Williams, Richards v. 
Williams, [1980] 2 Ch. 378. 


Add. Annotation :—Refd. Grant v. Kdmond- 
son (1930), 143 L. T. 749. 


105. Add. Annotation :—Refd. Re Sandwell Park 


Colliery Co., Field v. The Co., [1929] 1 Ch. 277. 


Part IIl._—Defences to Claim for Specific Performance. 


206. Add. Annotation :-—Mentd. Curtis Moffat v. 


Wheeler, [1929] 2 Ch. 224. 


257. Add. Annotations: Refd. Cotton v. Heyl, 


[1930] 1 Ch. 610; #e Williams, Richards v. 
Williams, [1980] 2 Ch. 378. 


282a. Agreement subject to ‘‘ model form of con- 


veyance specially prepared ’’—Absence of 
model form.]—-Where once or more of the 
material terms of an alleged contract cannot 
be determined, either by interpretation or 
as being of a kind which the Jaw will supply, 
there is no contract, even though thero has 
been an act of part performance, & the ct. 
can grant neither specific performance nor 
damages. 

Pltf. signed an agreement, in the form of 
a letter prepared on behalf of deft., to pur- 
chase ccrtain ge aeesnes subject to the con- 
ditions indorsed thereon, & to take the con- 
veyance ‘in the model form of conveyance 
specially prepared '’ for use in relation to the 
same. The conditions stated (inter alia) 
that the property sold was subject to restric- 
tions appearing in the inodel form, & that 
if the purchaser should not after notice 
withdraw any objection which the vendor 
could not or would not remove, the vendor 
might oy notice in writing annul the agreo- 
ment. The premises were part of property 
vonveyed to deft. by three conveyances, 
among others, dated respectively 1908, 1910 
& 1011. They were comprised in the 1908 


ne ert re ee ees eee. 


conveyance, & were part of what was known 
in deft.’s agent’s office as block 4, other parts 
of the property being there known as blocks 
with other numbers. Most of the property 
had come to deft. subject to restrictions 
=e feel user for trade purposes. At the date 
of the agreement the restrictions were obsolete 
in regard to blocks 4,7 & 9; butin all coanng 
with property comprised in these blocks deft. 
had imposed like restrictions Nomodel form 
had been prepared for use in dealings with 
block 4, & through a mistake of deft.’s 
ent, pltf. received one appropriate to. 
block 8. Plitf. took possession before com- 
Papo & soon raised the question of turning 
he premisesintoashop. After long negotia- 
tions, during which the question of restrictions 
was thoroughly discussed, deft. refused per- 
mission, maintaining that, despite his agent’s 
mistake in sending the wrong model form, the 
restrictions against trade ought to stand; & 
a new draft conveyance, incorporating such 
restrictions, was prepared on his behalf. 
Pitf. refused to execute it, & sought by this 
action to enforce the original agreement 
subject only to restrictions in one of the 
schedules to the conveyance of 1908, & thus 
free from restrictions on trading :—Held: 
there was no enforceable contract, as by 
reason of the non-existence of the appropriate 
model form of conveyance there were mi 
from the original agreement material terms 
which the ct. could not supply, & also that 


een 





PART II. SECT. 8, SUB-SECT. 1. 


127 iv. ——~ ———.}-- Ramu v. Rao 
KISHORESINGH (1929), L. R. 56 Ind. 
App. 280.—IND. 


PART Ill, SECT. 1, SUB-SEOT. 1. 


O61 iv. ——- ——.J—Dofts. were in 
business as land agenta, & were the 
ngents of G. for the gale of certain lots. 
Pitf. nade an offer to defts. for the lots 
& paid thom $100 as a deposit. There 
was nothing in writing, & the oral offer 
& deposit were acocopted vy defta 
subject to confirmation by G. r) 
pffor war submitted to G., who notified 


defte. of his acceptance. Defts. then, 
without sntorming Dit. obtained from 

. aR ment to sell to themselves, 
& paid a portion of the purchase- 


“money. They then rofused to make 


the salo to pltf., & returned his $100 :—— 
Held: there no contractual, 
tae at or other rolationshin between 
pltf. & defte., pitf. was not entitled to 
any relief them.— ARNBTRONG 
@, BaaTepo (Sask.) (1918), 24 W. L. FR. 
87 : aw. W, R. $81 bd 11D. L. R. 241. 


etm 
i. 


101 v.-—~— ——-.]-—CREAGHAN (J. D.) 
Oo., Lrp. ev. Davipao fi9se) 3 
D. L. R. 148; revag., C1088] 3D. L. R 
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632.—-CAN. 


PART III. SECT. 2, SUB-SECT. 2.—A. 
335 will. ene Fa bitebte s option 
ven the lessee of a hotel to 
bre A ear for P agiatapint $15 000 

cas ** tho a : 

~—Held : unenforceable be arranged *: 
lete.—McSoRLEY t. tal (B. C.. 

fia) 4b L. R. 790; (1998) 3 
. W. R. $89; affd, exh nom, MURPRY 

v. McoSORLKY 

Horr.s, LTp.—CA 

cuirton Go.. 1926] 5 D/L. 6a; 6f 

0. L. BR. oof GAN. - . 


Bl ENWARb 


¢ 


damages could therefore not be asseseed.— 
Srimsonw v. Gray, [1929] 1 Ch. 629; 98 
L. J. Ch. 8315; 141 L. T, 456. 


285. Add. Annotation :—Refd. Sti : 
[1929} 1 Ch. 629. eae 


2858. ———.)--Srmmson v. Gray, No. 282a, ante. 


4a. ——.J}—-Lanspown’s Lorp CASE (ci 
vie cited in 16 Ves. at p. 310; 38 on 


Annotation :—Consd. Moody v. Walters (1809), 16 Ves. 283. 


526. ddd. Annotation :—Mentd. Blay v. Pollard & 
Morris, [1930] 1 K. B. 628. 


548. Add. Annotation :—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


639. Add. Annotation :-—Consd. Re Belcham & 
Gawley’s Contract, [1930] 1 Ch. 56. 


7038. Add, Annotation :—Refd. Curtis Moffat v. 
Wheeler, [1929] 2 Ch. 224. 


707a. Property subject to old closing order.} 
On July 11, 1929, the purchaser bought 
Lot 2 at a sale by auction & paid a deposit. 
The particulars of sale described Lot 2 as an 
unrestricted freehold, practically an island 
block, with four frontages to Little Orford 
Street & three other streets in Chelsea, the 
block forming an excellent building site. 
when the existing buildings came into hand. | 
On examining the vendors’ registered absolute 
title the purchaser found Entry 7 in the ! 
Charges Register stating in effect that on | 
the transfer of Lot 2 & other property a 
the vendors on May 28, 1929, by mtgees. 
selling under their power of sale in a mtge. | 
of Feb. 17, 1903, from Co. A., the former | 
owners, the vendors by way of indemmity to 
the mtgecs., but not further or otherwise 
covenanted to perform the obligations of 
Co. A. under a deed of Dec. 23, 1905, made 
hetween Co. A. & the Chelsea Borough | 
Council & under a London County Council 
Order of Dec. 12,1905. The deed of Dee. 23, | 709. 
1905, made in pursuance of a large building | 
scheme by Co. A. provided for the stopping | 730 
up (inter alia) of Little Orford Street & for | 
making certain new streets, including a new ! 
transverse street bisecting Lot. 2. The, 
Borough Council were to obtain the necessary | 768. 
Closing Orders, & Co. A. were to lay out the 

new streets at their own expense. By their | 
order of Dee. 12, 1005, the London County , 773, 
Council on the apphecation of Co. A. sanc- 
tioned the new streets subject to certain 
conditions including a condition that Go, A. 
should covenant to lay them out, & on 
Dec. 21, 1905, Co. A. covenanted accordingly. | 629. 
On July 10, 1006, on the Borough Council's | 





} 
‘ 801. 
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application the justices made a Closing Order 
for Little Orford Street. For financial & 
other reasons this part of Co. A.’s scheme had 
not yet been proceeded with. Little Orford 
Street was still open; it was in fact repaired 
by the Borough Council; & at the date of 
the contract neither the vendors nor the 
purchaser knew of the Closing Order’s 
existence. On discovering Entry 7 the pur 
chaser required the vendors to delete it from 
the Register & to obtain a release of the 
obligations, &. on their refusal, he issued a 
vendor & purchaser summons for a declara- 
tion that a good title was not shown. On 
subsequently diseovermg the Closing Order 
he discontinued the summons & brought this 
action claiming a declaration that he was 
entitled to repudiate the contract, damages 
for breach, & return of the deposit. The 
vendors denied any breach & counterclamed 
for specific performance: - Held: (1) the 
twents-four years’ old Closing Order did not 
affect the title, bul, of & so far as it was 
meonsistent with the particulars, merely 
raised a case of innocent misrepresentation, 
on which the purchaser could neither re- 
Heat hee the contract nor recover damagos, 
us only remedy being to resist specific 
performance. Therefore, the purchaser's 
action fanled : (2) on the vendors’ counter- 
claim for specific performance that there was 
in fact no omisrepresentation m= othe par- 
ticulars, as the word ‘street even in 
London did not neecessanly mean a public 
highway. ‘There was therefore no ground 
for refusing speeric performance. BARNA 
®% CADOGAN DEVELOPMENTS, Liatp,, [1830] 
PCh. 470; HL. 5. Ch. 278: 342 2. 7. 6260, 


707b, Property represented as bounded by ‘‘ street ’’ 


Whether confined to public highway.| 

BARNEb 1. CADOGAN DLVELOPMEN’TS, L/tp,, 
No. 707a, ante. 
add. Annotation: -Consd. Flexman vr. Cor 
bett, [1980] 1 Ch. a72, 
fed. Annotation: Refd. Re Fenton, Aap. 
Fenton Textile Assoun, (1080), 08 Wa. 2. Ch. 
SOR, 
Add. Annotations: - Consd. Jée Sandwell Park 
Colliery Co., Field v. The Co., et 1 Ch. 
277. Refd. Locks. Bell (1090), 60 L. Jo. 218. 
Add. Annotation: Consd. Lock v. Bell (19380), 
898 I. Jo. 210. 


Add, Annotation: -Refd. Hyman v. Llyman, 
(1920) A. C. 601. 

Add. Annotation :-—Consd. Grant v. Derwent 
(1928), 140 L. T. 380, 


K. died in 1820, scevilg a widow & fous under Devolution of Estates Act 


_PART Il, SECT. 13, SUB-SECT. 2. { children; letters 0 


p Lo—.}Remle by nuff , Were granted to the widow. Pitt the widow had no power 
under condii{ona inconstetent wulh com- made an offer for land which B. had | Brows v. Barnes, (192) 2 
owned. At this time aad es pone ‘ge | 39t; 63.0. L I. 512. CAN 

n ‘ e 


contract,}-— NEw 


ti) 
UTH ALS PUBLIC TRUSTER vt. children were infapta. 


§. ——— Land of decreased tnledale— = 1927 no warsh land belo 


Adminiatratrir without power of aalc.}- | estate of B, for what 
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Ho cpreal te onl cevtatn aioe lanl | 
ahe oO se no wsacuh lane 
* awned by & belonging tw the ortate | sd. Agreement for sale v 
nsband ": —J/eld : 
| 
! 


atiministration | vested in defts., & as administratrix 


of aulo, 
dD. 1, It, 


PART Ill. SECT. 15, SUB-SECT. 4. 


: Jn 
to the 
boen his 


mMERs v. Cocks, (1928) A. L. R. 


licensed 
premteca— Subsequent loss if icence.j-- 
SUMMERS 

107: 40 C. L. R. 321. --AUS&, 


Cases 9883-15100. Enaiuiss amp Emer: Drasst SurrieMent. 


Part 1V.—Particular Contracts. 


938, Add. Annotation :—Moentd. Re Debtor, [1929] 


1 Ch. 862. 051. Add. Annotation —Consd. He Heanklin & 
941. Add. Annotation :—Moentd. Papadopoulos v. Swathling’s Arbn., [1929] 1 Oh. 288. 
Papadopoulos (1929), 46 T. L 





Part V.—Proceedings for Specific Performance. 


1108. Add Annotation : oceraly, Mentd. Neale | 1865. Add. Annotation :—Consd. Re Belcham & 
v. Merrett (1930), 70 L. Jo. 06. Gawley’s Contract, {1930} 1 Ch. 56. 

1140. Add. Annotation :—Generally, Refd. Oxford 
Corpn. v. Oxford Electric Co. “(1980), 04 J.P. | 16198. —— On adjournment into court—Léabjlity 
86. for costs of vi abe a erred v. 

1287. Add. Annotation oo Blay v. Pollard ree gaa {1928} W. N. ; L. Jo. 
& Morris, [1930] 1 K. B. 628. 


PART IV. SECT, 26. death of pitf. or upon her removing | doa with the and which is bie 








b a: wen su matter of contract 

ai. Agreement for poasession & devise appeal, “the dletnleol 1 f the sotion ereiaesr cannot in by sult for yey 
or conveyance in return for services.\—- | Coon nstained, bat the decree | performance join t 
Underan oral agreement between pitf. | os specie performan ture. | applica mn land Under the F Real Property 
& dofta the latter were to havo ex- | OF SPAIN Dearne ESTED Lit, | Act, 1000, aa well as to land held under 
clusive possession of a parcel of pltf.’a | go9'. (i928) 8 'W. W. BR. 284.—CAN. a ne law tithe. Semen v. 
land in retin fot? sap ge . FCHARDBON (A928), 29 8. i N. a. W. 

C em urin — 

oa ahe sold or dispos PART v. anor SECT. 2. 221; 46 N. 8. W. W. N. 77.—AUS. 
of her roperty, e 8 wi v. 


hee will or, in the cvent of the sale of bats 
the adjoining property & the removal {1838) ae rR 483, ~oAN. ag. Whether court will ct iad 
of her residence therefrom, to conv Pp ART V. SECT. 4, sUB-SECT. o—p~, | Where claim to specifi _pexforma R-our- 
{t to them. Dette, took pe the ‘ ‘ mmr Lavy ¥S Be N We S02: 
residence on the land & built a house qi Real Property Ad, HANE 62838 eo 5, ‘ : 
& other improvements thereon refer- | 1900. The najple of Tasker 45.N.8. N.5 
PROUT ah RCRON LOrteenten inne, | Covent 1 at Ja_procotdings 
n on ore oxnses o enforve 8 nee 

sion, & defts. coun naeeae for gpectfic contract the parties to the contract PART V. SECT. 6, SUB-SECT. 11.— 
performance. The ot. diamissed the | are the necessary & sufficient parties rake age foes claxm—IVhen 

action & dodared that defts. wore | to the action, & that where a third allowed, }-—M. v. Bassoon (1028), 
entitled to specific performance on the | patty sets up some equity against | L. R. 55 ind. A App. 360.—IND. 
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Vol. XLIL.—Oases 18--239. - 


UTES. 


Part |.—In General. 
1§. Add. Annotation :—Mentd. Brown v. Dagenham U. D. C., [1929] 1 K. B. 737. 


Part !1.—Classification and Framework. 


Add. Annotations :—Refd. Farnworth v. Man- 
chester. n., {1929} 1 K. B. 533. Mentd. 
Graigola erthyr Co. v. Swansea. Corpn., 
[1929] A. 0. $44, 


Add. Annotation :—Refd. R. v. Minister of 
‘Health, Ez p. Yaffe, [1080] 2 K. B. 98. 


Add. Annotations :—Mentd. Dennerley v1. 
Prestwich U. D. C. (1929), 141 L. T. 602; 
R. v. North Worcestershire Assesament Com- 
mittee, Ha p. Hadley, [1929] 2 K. B. 397. 


Add. Annotations :—Consd. Nixon v. A.-G., 
{1980] 1 Ch. 566. Mentd. A.-G. »v. Leeds 
Oorpn., [1929] 2 Ch. 201; A.-G. v. Tynemouth 
Union, [1930] 1 Ch. 616. 


———.}-—-One further 
upon the Superannuation 
with which it is necessary to deal. 


52. 


70. 


oint was taken 
ct, 1859 (c. 26), 
The 


78a. 





marginal notes of sect. 3 refer to “ existing 
nghts ’ & of sect. 12 to “right.” It was 
contended that these catchwords could be 
used to explain the meaning of sects. against 
which they appear. For zy part I cannot 
allow this. As explained by Baagarnay, 
i.J., in AG. v. Great E£aatern Ry. Co., 
Xo, 70, marginal notes are not a part of an 
Act of Parhament. The Houses of Parlia- 
ment have nuthing to do with them, & [ 
agree with the learned Lords Justices in that 
case, BrRaAnwii., Jamies, & KBAGGALLAY, 
that the cts. cannot look at them. Ther 
imperfections, spoken of by BRAMWELL, T.d,, 
are illuatrated by the note of sect. 9 of this 
Act (Lorn HanwortTH, M.R.) NIxon e, 
A.-G., [1980] 1 Ch. 566, 609; 00 L. 7. Ch, 260; 
143 1. T. 170; 46 TT. R. 246, CL AL affd. 
on olher grounds, 47 T. WR. 05, We de 


epanemneeetaaneme ined atesn en ateemntueneece tilccmenenia anand 


Part [[1.—Interpretation. 


Add. Annotation :—Mentd. Erie Beach (‘o. 
v. A.-G, for Ontario (1929), 46 T. L. R. 33. 
Add. Annotation :—Cienerally, Mentd. Tolley 
v. Fry J. 8. & Sons (1929), 4 T. J. R. 108. 
Add. Annotation :—Mentd. The Croxteth 
Hall, The Celtic, [1930] P. 197. 
Add. Annotation :—Consd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. HR. 4. 
for Canada (1929), 46 T. L. KR. 4. 

187. Add. Annotations :—As to (1) Refd. Huntoon 
Co. v. Kolynos (Incorporated), (1980) 1 Ch. 
528. Generally, Mentd. Edwards v. A.-Q. for 
Canada (1920), 46 T. L. R. 4. 
Add. Annotations :—As to (1) Consd. BR. v. 
Minister of Health, Ew p. Yaffe, (1980) 2 
K. B. 98. General + Mentd. A.-G. v. Sharp 
(1980), 90 L. J. Ch. 441 ; Musical Performers’ 

tection Assocn., Lid. v. British Inter- 
panne Pictures, Ltd. (1930), 46 T. L. R. 


130. 








148. Add, Annotation ; - Apld, SLumbles v, Whitley 
(1020), 46 I. G. . 37, 


161. Add. Annotations :- As to (J) Consd. Edwards 
v. A.-G. for Canada (1929), 40 T. I. WR. 4. 
Gencrally, Mentd. Farnworth vv. Manchester 
Corpn., [1920] 1K. B. 535. 


Add. Annotationa : -Mentd. A.-G. 0. Walkor- 
gate Press, Ltd., Satne v. Bloomfield, Same 
r. Carlton (1980), 142 1, 3°. 4083 Davies v. 
Winstanley (1930), 47 T. lL. R. 104. 


| 


208. 


217. Add. Annotation :—~-Mentd. Pennerley v. 
Prestwich U. D.C. (1929), 141 1. T. 602. 
222, Add. Annotation :—-Refd. Bournemvutb- 


Swanage Motor Ruad & Ferry Co. v. Harvey 
& Sons, {1950} A. C. 649, 

Add. Annotation: —~Mentd. Colville Estate, 
Ltd. V. J. Rk, Comrs., [19380] 2 K. B. 308. 


233. Add. Annotation :- Mentd. Salisbury Housc 
Estates v. Fry (1929), 08 L. J. K. B. 722. 


al a wee 


225. 





oat UE epee men tae ae 


PART I, $22.—8. AF. PART 111. SECT. 2, SUB-SECT. 2.- A. 
ai. -——.}~The general rule that 1838 xf, ——.}- In construing an 
before a oe any reguiation or bye- | PART Ill. SECT. 1, SUB-SECT. 2.—B. | Indian Act words should be given their 
aw baving the force of a law can widest poxatble meaning consistent with 
sere eed “nahin: | i Matta, Ee teat he abe tn | tn ee ket fimat to inuiate that ier 
Ne ¢ 

* in the rule le edge oa ike ates, f ho Legials aa oes er pone ned he hese 

tae 8 en 0 ‘orm —* n 
Se e connotation, & the GUEDUL e. Dsrsak Saniw | acquired in English law or any 
in ontier eae ther the , se) COE Le 9 clier rare ee Sener raat Rae 
tien ia or is hot exc Fs ‘ Py INDIA (1828), L. Le it. 56 Cade. 867. 

owe; © Carnm, (2938) App. D. IND. 
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Cases 253—547a. 


258. Add. Annotation :-—Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. C. 664. 

268. Add. Annotation :—Mentd. Manchester Corpn. 
v. Farnworth, [1930] A. C. 171. 

2771. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. . 

289. Add. Annotation :—Refd. Leitch v. Emmott, 
[1929] 2 K. B. 286. 

387. Add. Annotation :—Refd. Doncaster v. Sud- 
low (R.) & Sons (1929), 22 B. W. C. O. 564. 

$42. Add. Annotation :—Mentd. Peech v. Best 
(1930), 99 L. J. K. B. 537. 


342a. —-—.]|—-The words “‘ charitable institution ”’ 
in any legislative Act should be given their 
technical legal sense, uniess a contrary 
intention appears from the context._-ADAM- 
SON v. MELBOURNE & METROPOLITAN BoaRnD 
oF Works, [1929] A. C. 142; 98 L. J. P. C. 
20; 140 L. T. 107; 45 T. L. R. 3, P.C 

359. Add. Annotation :—Apld. Re Blicher (Prince) 

(1930), 47 T. 1. BR. 19. 

Add. Annotation :—Mentd. Re Carroll (1930), 

47 T. L. R. 20. 

Add. Annotation :—Refd. Edwards v. A.-G. 

for Canada; (1929), 46 T. L. l. 4. 


Add. Annotation :-—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1980] 1 (Ch. 528. 
Add. Annotation :—-Mentd. Farnworth v. 
Manchester Corpn., [1928] 1 K. B. 533. 


Add. Annotations :—Mentd. Guy-Pell  »v. 
Foster, [1930] 2 Ch. 169; e Fenton, Kx p. 
Fenton Textile Assocn. (1930), 99 L. J. Ch. 
368; Robert A. Munro & Co. v. Meyer, 
f1030) 2 K. B. 312. 

Add. Annotations : --Mentd. Bevan v. Nixon’s 
Navigation Co., [1929] A. C. 44; Tannoch v. 
Brownieside Coal Uo., [1929] A. ©. 642; 
Stevens v. Birmingham Corpn. (1929), 22 
B. W. C. C. 311; Birch Bros., Ltd. v. Brown, 
[1980] 2 K. 3B. 255; Broughton v. London 
& North Hastern Ry. Co., [1930] 1 K. B. 
578; The Croxteth Hall, The Celtic, (1930] 
P. 197; Marl » Thomas W. Ward, Ltd. 
(1980), 143 L. T. 745; Mothersdale v, Cleve- 
land Bridge & Engineering ('o. (1930), 99 


367. 
376. 
394. 
409. 
411. 


418. 


me mene eae — — ee oer ote 


PART IJ. SECT. 2, SUB-SECT. 2. C. 


376 xxiii 
287 xii. ———.] —R.. ». Corrny (Ont.), 
11929) 1 Db. 1. 


. ——-.}-—-Where the legis- 
lature has prohibited the making of a 
contract, & has expressly provided, or, 


ENGLISH AND Empire Digest SUPPLEMENT. 


L. J. K. B. 261; West Leigh. Colliery Co., 
Ltd. v. McNeil (1929), 22 B. W. 0. C. 541. 
488. Add. Annotation :—Mentd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
464. Add. Annotation :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1980] 1 Ch. 528. 
467. Add. Annotation :—Mentd. Holmes v. Payne, 
{1930} 2 K. B. 301. 


475. Add. Annotation :—Mentd. Templeton v. 
Parkin Wm. & Co. (1929), 140 L. T. 519. 


497. Add. Annotation :—Refd. Allen v. Whitehead 
(1929), 45 T. L. R. 655. 


498. Add. Annotation :—Mentd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

518. Add. Annotation :—Mentd. Sheffield Corpn. v. 
Luxford, Same v. Morrell, [1929] 2 K. B. 180. 

582. Add. Annotation:—Mentd. 4Harratt vw. 
Richardson & Cresswell, [1930] 1 K. B. 680. 


543. Add. Annotations :—Refd. The Croxteth 
Hall, The Celtic, {1930] P. 187. Mentd. 
Muscroft v. Stewarts & Lloyds (1928), 140 
L. T. 64; Brown v. Aveling & Porter (1929), 
22 B. W. C. C. 166. 

544. Add. Annotation :—Mentd. Reading Trust, 
Ltd. v. Spero, Spero v. Reading Trust, Ltd., 
{1930} 1 K. B. 492. 

547. Add. Annotation :—Mentd. Fisher v. Oldham 
Corpn., [1930] 2 K. B. 364. 

547a. - -.J—These appeals raise important 

questions under Merchant Shipping (Inter- 

national Labour Conventions) Act, 1925 

(c. 42), which purports to give effect to 

certain draft Conventions adopted by the 

International Labour Conference relating, 

among other things, to an unemployment 

indemnity for seamen in the case of loss or 
foundering of their ship. In my opinion 
these are cases where, owing to the am- 
biguity of the language used in the Act, & 
its intention as expressed in the preamble & 
schedules, a reference to the preamble & 
title is justified as a means of ascertaining 
the general object & intention of the Legis- 
lature for the purpose of solving the am- 
biguity (Siesser, L.J.).—THe CroxTeru 


_— ~~ me 








under the circumstances was that the 
words “ not to interfere with naviga- 
tion *’’ meant not to interfere moro 


%. 693; 51 Can. Crim 
Cus. 100. —CAN. 


PART III. SECT. 2, SUB-SECT, 2. D. 


297 vii. ——~.)~—The ot. will uot 
give to a atatute an Interpretation 
which results in a palpable injustice 
unless the legislature has manifested 
by oxpress words an intention to pro 
duce that result. Such an intention 
will not be inferred from the use cf 
merely goneral words. — Re Tun KX ist, 
AcT { 1). (1029) 4 2. 1. 1545 2 
WwW, Ww. Rh. Sad. ~CAN. 


PART III, SECT. 2, SUB-SECT. 3. 

360 ive - ~— - -. Whero = the 
actual words of a statute afford no 
cece as to the intention of the 
egisiature the ct. will couclude the 
legislature intended an equitable & 
not an inequitable result.— BoRcHERDS 
® ReovpesA Crikome & ASBESTOS Co., 
LYrp., [1930] App. ). 112.- 8. AF. 


PART rT. SECT, 2, SUB-SECT. 4.—A. 

376 xxii. +-A Hen is nat to bo 
considered to be impo 
ain dcclara’ 


1 

the legislature to impose it. shown in 
clear unambiguous Jangaage. He 
HARDY, (939) 1D. L. BR. 300; 83 
0. 1. R. 46.— GAN. 





having regard to the language in which 
the Act is couched, has manifested its 
intention, that the contract should be 
void for all purposes, such contract is 
utterly null & void.—MURSHIDABAD 
Nawan_v. Binas Roy CuovpHorr 
(1928), I. L. R. 56 Calo. 252.—IND. 
878 xxiv. -~J—Pitf. co.’s Act of 
incorporation which authorised the 
construction of a bridge ‘‘ from some 
convenient points’? of the Seoond 
Narrows, “ 80 as not to interfere with 
navigation,” also authorised it to 
operate ond or more lines of railwav 
across eaid bridge, & declared the whole 
undertaking to be a work for the 
slea hr advantage of Canada, & that 
he Hailway Act (Doin.) should apply 
to the co. ites unde . It was 
not disputed that the general location 
of the bridge in question was at the 
most “convenient points,” & the 
evidenoc showed that the construction 
of a bridge there which would not 
interfere with navigation in some 
substantial degree would be im- 
possible in the present stage of hum 


incorporation & 
Railway Act should be read toget 


ibe” Onis Deadte eoaananibte result 
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than should be necessary to carry out 
the und in the manner 
authorised by the special tribunal 
created bg Pettement in the Railway 
Act to determine that question, i.c., 
the Board of Railway mrs. for 
Canada.—BURRARD I TUNNEL & 
Brivck Co, v. THE 8.8, “ Ecrana” 
(B. C, Adm.), [1929] 3 D. L. Rt. 161; 
2 W. W. R. 275.—CAN. 


PART Ill. SECT. 2, SUB-SECT. 6. 


470 Iv. ——.)—Re SeEcr. 24 -or 
BRITISH NonTH AMERICA ACT, [1828] 4 
D. L. KR. 98; {1928} 8. OC. R. 276.—CAN. 


PART Ill. SECT. 2, SUB-SECT. 7. 


805 iv. —.—.}—Where a sect. of a 
statute is amb - s because it is 
y 


open gramma as 
bearing two different . o Ct. 
ve Appeal in ria which of these 


Avo orm intended 
the statute to bear, should adopt that 
construction w upon reading 


—R, ©. Pusiic UTILitTiEs 
(1926), 54 N. B. R. 138.— CAN. 


Hart, THe Cexwric, {1930} P. 197; 
L. 7. 816; 46 T Te R 408. 5 eet on 
other grounds, 170 L. T. Jo. 514, H. L. 


5638. Add, Annotations :—Generally, Mentd. Geolo- 
gists’ Assoen. v. I. R. Comrs. (1928), 14 
Tax Cas. 271; Adamson v. Melbourne & 
Metropolitan Board of Works, [1920} A. C. 

~ 142; Re Grove-Grady, Plowden v. Lawrence. 

{1929} 1 Ch. 657; Girls’ Public Day Schoul 
Trust v. Ereaut (1930), 99 L. J. K. B. 643: 
Re Hood, Public Trustee v. Hood (1980), 143 
L. T. 691; Luipaard’s Vlei Estate & Gold 
Mining Co. v. I, R. Comrs., [1930] 1 K. B. 
693; Sir G. B. Hunter (1922) “‘C” Trust, 
aia v. I, R. Comrs. (1929), 14 Tax Cas. 

569. Add. Annotation :—Consd. The Croxteth 
Hall, The Celtic, [19380] P. 197. 

-}—-THE CROXTETH Haty, THE CELTIC, 
No. 547a, ante. 

604. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1920] 1 K. B. 538. 

625. Add. Annotation :—Generally, Mentd. Den- 
raha v. Prestwich U. D. C. (1929), 141 1. T. 

638. Add. Annotation :—Mentd. Manchester Corpn. 
v. Farnworth, [1980] A. C. 171. 

649a. May not be referred to.}—Nixon v. A.-(i,, 
No. 78a, ante. 

699. Add. Annotation :~-Mentd. Lluyd del Pacitico 
v. Board of Trade (1980), 46 T. L. R. 476. 

709. Add. Annotation :—Mentd. Midland Counties 
Institution of Engineers v. I. R. Comrs, (1928), 
14 Tax Oas. 285. 

781. Add. Annotation ; ~Ae to (1) Consd. Egan vr. 
A,-G., [1930] 1 Ch. 288. 





598a. 


765. 


766. 


782. 


795. 


816. 
847. 


867. 


904. 


927. 


761. Add. Annotation: —Consd. Kgan rv. \.-Gi., | 982. 
{ 


{1930} 1 Ch. 238. 


Se se aa | a ee i - 


PART lll. SECT. 2, SUB-SECT. 8.—-D. 

m i, -.}—Marginal notes to 
sections of an Act can be referred to 
for the purpose of interpretation if 
they can be regarded as inserted by 
or under the authority of, or aagonter 
to by the legislature.— Ram SaAkAN 
Das v. BsraawaT Prasav (1928), 
I. Ia kh. 51 All. 411.—IND. 








789 vii. 


650 ii, ————.]— Semble : the illustra- 
tions to Indian Acta of legislature are 
to be used as guides only & not as 
authoritative & binding declarations 
of law.—MYINGYAN MUNICIPALITY rt. 
Mauna Po Nyuw (1930), I. L. HR. 
Ran. 320. IND. 


PART II. nage 4; aes 12. 
» (6). 


747 ii, ———~.}-—-Ag both the Custos 
Tariff Act & the Tax Act are revenuc 
Acta, a clear dafinition in one of these 
enactments of a term comman to both 


treated an a 
CHAKRAVANTI v. 


purpose 


rag t ae ouly ee Arey ie 

of iaw, but, also, oO construct otis ‘ .b. ut 2h. - 8. 

which the cts, have put upen particular [IMIO] N. 1. Ht. 31. - 8. AF 

utatates, & when a section of au Act, |. 

which had received @ judicial con- |" paRT II], SECT. 6, SUB-SECT. 2. 

struction, is re-vnacted in tho same 

words, such re-enactinent must be aa. Workmen's Compensation Acte,} 
legislative recognition | CLarkE v. WENTWORTH Storga, Terp., 

of the construction. ~ BIPULBINAR | (1928) 2D. L. Rt. 706.— OAN. 


a doubt as to the meaning of a statute, 
or an award made thereunder, a con- 
struction laced thereon & long 
acywesced in by all parties will not be 
departed from.-- GAUSSEN tv. LOWEK 
BANN NAVIGATION TRUBTKEA, [1120} 
N.1.13. IR. 


Vol. XLIL—Statutes. Onses 5472-992. 


Add. Annoiation :—-Mentd. Leeming v. Jones 
(1929), 141 L. T. 479. ae 


Add. Annotations :—Mentd. Fry v. Burma 
Corpn. (1929), 98 LL. J. K. B. 698; Curtis 
Brown, Ltd. v. Jarvis, Jarvis v. Curtis 
Brown, Ltd. (1929), 14 Tax Cas. 744. 


Add. Annotations :- .Mentd. Re eae A 
Gardner rv. Barclay, Steuart v. Barclay, [1920] 
. on ; Blackwell vr, Blackwell, {1920} 


Add. Annotation :— Apld. R. v. Southampton 
County Confirming Committee, Er p. Slade, 
f1929] 1 K. B. 263, 


Add, Annotation: --Mentd. Perrin r. Dickson 
(1929), 08 L. J. K. B. 683. 


Add. Annotation: Mentd. Peech +. Beast 
(1930), 99 TA J. OK. OB. 637, 


Add. Annotations : - Generally, Mentd. Proctor 
v. Ryall, Ryall «. Proctor (1028), 14 Tax 
Cas. 201; Leeming v. Jones (1929), 141 
1. TT. 472; Diggines vv. Forestal Land, 
Timber & Railways Co, (1930), 142 1. Ty 
500; Fry v. Burma Corpn., LIM80] ALC. 
321; Inland Revenue Comrs. v. Dalgety & 
Co., [1080] A. C. 527; Spiers ». Mackinnon 
(1929), 14 Tan Cas. 386, 


Add. Annotation: Mentd. Walsh vv. Albert 
Baker & Co. (1898), Ltd. (1980), 47 Re PL 
283, 

Add. Annotationa: Refd. Farnworth — v. 
Manchester Corpn., [1920] 1° IK. B. 533. 
Mentd. Bournemouth-Swanage Motor Road 
& Ferry Co. vr. (Harvey & Sons, [TO80] 4. C. 
5419). 


Add. Annotation: Refd. Kyan ov. A-C, 
[1980] 1 Ch. 238, 


act forth In the interpretation clause. 
Tows Couscm or Sprinas oo Moos, 
{lOZv) A. J). 401, 8. APL 


907 il -) Prima facie, where 
there is a definition of a particular 
word nsed ina etatute, Chat dofinition 
must be applied wherever that word 








PART Ill. SECT. 2, SUB-SECT. 13. B. ) Decurs, but the ot. hs juuttees in 
lt ty a well-vettled 


departing from the definition where 
an adherence to it would work an 


wlature must be praumed to | yubjeot-mattor show that the logislature 


eral principles | never intended - SUTHERLAND vw, Ft, 


NIKHIACHANDHA 


y 
PART Ill. SECT. 2, SUB-SECT. 8. E. | principle of construction that, the | injustice which both the context & 
CHAXKBAVART! (1929), T. L. R. 57 Cale, 


PART Ill. SECT. 9. 
961 {. Doctrine af cantemporanea 


may reasonably be referred to for the PART Ili. SECT. 3, SUB-SECT. 2. erposiivo.}— When tho construction of 
0 


of 
meaning in ——- Kh 


Bin 
Ex. ©. H. 133.—CAN. will not be 


bly 
dis any ambiguity of 907 fi. -~—.}—In the construction | e statute ia doubtful, it is accepted as 4 
HAM nthe other. Lire (1020) | 2t,S statute @ definition ti 
& N oe "9 * se 
wi ie: adhered to when the | which it has received from con- 


ven ip an | canon of interpretation that a useful 
he statute | exposition of statute may be that 


context & subject-matter show that | temporary authurity.-—D ”, 


PART I11. SECT. 2, SUB-SECT.13.—A. | the words d 


were in 


INKEL 
to Unter Govt., 11929) App. 1). 150 — 


tended 
914 “1. ——— ——.}~—Where there is {| have 4 meaning different from that j 8. AF. 
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2 


Cases 1058-1408. Enauish asp Empmn Diexst Surrimactrr. 


Part 1V.——Operation. 


1058. Add. Annotations :—Mentd. I. ee 


Forth Conservancy Board, [1929] A. 0 n 313 ; 
Salisbury House Estates v. Fry (192 fh 98 
L. J. K. B. 722; I. R. Comrs. v. Ct oe 


Buenos Ayres Tramways Co. Nat 
(1926), 12 Tax Cas. 1125; I, Comrs. v 
Mark Mashonaland Ry. Oo. (1928), 12 Tax Gas, 

1080. Add. Annotation :—-Mentd. Civilian War 
Claimants Assocn., Ltd. vw. R. (1930), 46 
T. L. R. 581. 

1116. Add. Annotation :—As to (1) Refd. Gardner 
& Co. v. Cone (1928), 140 L. T. 72. 

1141. Add. Annotation :—Mentd. Grant». 
Edmondson, [1980] 2 Ch. 245. 

1217. Add. Annotations :—-Apld. Farnworth v. 
Manchester Oorpn., [1929] 1 K. B. 638. 
Refd. Bournemouth-Swanage Motor Road 
tae Oo. v. Harvey & Sons, [1980] A. CO. 

1222. Add. Annotation: — Mentd. Manchester 
Oorpn. v. Farnworth (1929), 46 T. L. R. 85. 

1244. Add. Annotations :--Apld. Bournemouth- 

Swanage Motor Road & Ferry Co. v. Harvey 

& Sons, {1929] 1 Ch. 686. Refd. Farnworth v. 
Manchester Corpn., [1929] 1 K. B. 533. 

1248. Add. Annotation :—Refd. R. v. Minister of 
liealth, Ea p. Yaffe, [1980] 2 K. B. 9s, 

12484. Unless contrary construction clearly 
intended.]—There is a well-known canon of 
construction applicable to private Acts of 
Parliament that if the words used by the 
statute are ambiguous, the meaning that is 
most favourable to the public should be 
adopted; but I do not think that this has 
the effect of preventing the ct. from saying 
that if, when the whole of the statute in 





question is considered, it appears by necessary 
intendment that the privilege claimed was 
intended to be granted, the ct. should refuse 
to draw this inference because the Act does 
not contain oxpress words creating the 


PART IV. SEOT. 2. the contrar 


of c. 380, clamation 


b i. ——.}-—-BSect. 1 
1923, provided tor the appointment of 
ono ol two examiners for the city of 
Halifax. Theo A was to come into 
force on a day Pee fixed by pro- 
of Bo tee paasod 

9, 18234 | de pa . 1 of © 80, 
& substituted another scot. 


eee ia 
NERS, [1929 
38; affe., 


was shown; 
order of 
bore the. game date & were gaze 
the same day; & it must be presumed 
that the proclamation preceded the 
the hs eobes noe was, 


id. Hoy 
Dot R. 10805 “3.0. R. 
ON. 8. 


privilege om m)-—-Boum Ladd a» in: 7 dis- 
phos 

Moron Roap & Ferny Co 

Sons, (1929) 1 Ch. 8686 ; 98. L. 7s poe 1g 

14 T. 415; 938 J. P. 120; 

264, 0. A 3 affa., (19380) A. OC. so 


1251. Add. Annotation :—Mentd. R. v. soda 
(1930), 04 J. P. Jo. 879. 


1205. ara Rig aionncabore Hy Sameer R. ». 


West 
k Assessment Committee, Hz ». Ward 
ni es r (1930), 04 J. P. 201. 


1829. Add. Annotation :—Mentd. Beaianpabll: 
anage Motor Road & Ferry Co. v. Harvey & 
Sons, ue, 11980) A. ©. 549. 
1834. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [19209] 1 K. B. 5838. - 


Ageh Add, Annotation :-—Generally, Retd. Sheffield 
soe a v. ee Same v. Morrell, [1929] 


1364a,. ——— ——.]—‘‘ May ” always means may. 
‘May ’’ is a permissive or enabling expres- 
sion; but there are cases in which, for 


various reasons, as soon as the person who 
is within the statute is entrusted with the 
power it becomes his duty to exercise it. 
One of those cases is where he is applied to 
to use the power which the Act gives oa 
in order to enforce the legal right of a 
(TaLBoT, J.),—-SHEFFIELD CORPN. v. 
FORD, SAMB v. MORRELL, [1929] 2 K. B. 180, O 
98 L. J. K. B. 612; 141 L. 8. 265; 938 J3.P 
2385; 45 T. L. R. aoe es 


1886. Add. Annotation :—Consd. A.-G. v. Lond 
& Home Counties Joint Electricity Here 
[1929] 1 Ch. 618. 


1887. Add. Annotation: ne Tempus Shipping 
ar ae Louis rues Dreyfus & Co. (1980), 9 


1408. Add. Annotation :—Apld. A 
land Corpn. (1929), 46 T. L. R 


Se wv. Sunder- . 


PART IV. SECT. 5, SUB-SECT. 6. 


anarrorgs Boanp ¢, Somone, (1987) 


8. i 8. 444.-—AUB, 
ae Pn always Ao ee 
unless s0me reason 


the pro: 
appoiatmen 


R: 203,—OAN. 


1923 38) 3. D wink 2105 & Oe ee 
provi for the appolntment of ono bow Ag ; 61 0, L. Re 687.—OAN, 

or two examiners for the city of PART IV. SECT. 5, SUB-BECT. 1. “ 

Halifax. On Mey a 1024, it was 11 xviii. ane he et a statate 
ati re pager eee CP be? ccnstraed eo. ee ic sides, uamee the sont cm 
Sune oi 19%. én the gains day: og retrospective offect than = saneuane expressed, to hn ll 


May 28, 1994, M, was appointed as nay 
examiner for the city of Halifax. 
Applt. contended that his appoint- 
ment wae void, because made under 
the eget of a statute that was not 
in ie ee 


time of his appointment : 


renders nogcassary.—-K rep. 
rere SIncn (128), I. Le R. 10 D Lah, 
165.— IND. 


PART IV. SECT. 5, SUB-SECT, 2.— 
B. (b). 


came into forve.— wera 
XN, 28 i D. le n q 

Beno ibe ries?) 3 ww, ie 

839.---CAN. 


PART IV. SKOT, 6, SUB-SECT. 1. 





——Bleld : proclamation that o. 30, ‘ _ cneeminee, po FT, CATamaries 
1923, as peers noe come into 1009 x. Res }~Hong GorpPn. ¢ EEDRG ELECTRIC = 
totes ea June ise the — Kong Ordinance ell of a bY, = Comnttaaion oF ew DAE tou GAR (198833 
bad bese v acti i 

br: ton tanuta Heol aa the deta when for" cuminal conversation commuted)» mn ~—e 

as jaw; th, : ; 
it wes common fideo that “in the | But e expuy Words to that effect it did ® iV. 16 * 
ee AR eALDetIDA ok ae kine. | nt anton “eas Temed ob cae pedians | pom iis ot. 9 ewes 

force; the 0 b anal} udgment or to the | yon 

made which had been | Ordinance ce founded Ton r. the then | ae pe 
von t : itu bo presumed that exiting. tem eer Pe Ty usb. 
ov © reguiariy unlesa | [1012] 00 HHONG Ri. 11 Lek. 
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Vol. XLIL.—Statates. Canes 1426-—10M 


1449. Add. Annotation :—Moentd. R. v. Edmonton nuisance erg El 
ete Tax Oomrs., Ex ». Thompson, {1929} Act, 1899, a ccpeae make dete, 
i EK. B. 220 le for a seer acd "but as rette. 
14628, ——~ ——J—Pitt. “4 who was a farmer, was proved the nuisance to be the inevitable 
af an elocetlby. power in the meighbonehosd result of the exercise of their statu 
of 7 pore station whic laintif®? was entitled to an tnfumetcn ee 
= erected by m. under Panne amages.—M ANCHESTER Gone: v. Farn- 
ers & whi emitted fumes WORTH, [1930] A. C. 171; 909 L.J. K. B. 88; 
beavily ity” charged with sulphur & sulphur 94 J. P. 62; 46 T. L. R. 88; 78 Sol. Jo. 818 ; 
as to damage the property 27 L. G. R. 700; sub not. BPARNWORTH 0. 
oooupied i pitt. In an action for a MANCHESTER CorPN., 142 L. T. 145, H. 2. 


Part V.—Criminal and Penal Statutes. 
1508. Add. Annotation :—Mentd. Ellesmere (Earl) ; 1548. a Annotation :—Mentd. Graigola Merthyr 


ie Wallace, [1929] 2 Ch. 1. Co. v. Swansea Corpn., [1929] A. OC. 344, 

1515. Add, Annotation :—Mentd. A.-G. v. Sharp | 1560. Add. Annotation :~-Consd. Stoke-on-Trent 
(1980), 143 L. T. 367. Revenue Officer t. Stoke-on-Trent Assess- 

1539, Add. Annotation :—Refd. Sheffield Oorpn. v. ment Committee & Potteries ecedie Traction 
Kitson, [1929] 2 K. B. 322. Co., ete., ote. (1930), 1448 TL. T. 6 


EE, 





Part VI.—Fiscal and Revenue Statutes. 


1572. Add. Annotations :—Mentd Leeming v. Corpn. (1929), 98 L. J. K. B. 608; Curtis 
Jones (1929), 141 L. T. 472; Perrin v ick- Brown, 14d. v. Jarvis, Jarvis v. ¢ ‘urtis Brown, 
son (1929), 98 L. J. K. B. 683, Ltd. (1929), 14 Tax Oss. 744, 
1577. Add. Annotation :~-Consd. ae 1691. . Add. Citations :—- 1920] A. O. 
Dalgety & Co. (1928), 98 L ag m4 B. 6 5 43. J. Ch. 198; 140 L, T. 624; oa *! 148 
Mentd. Papin ee tee Tend, Timber & a L. G. R. 261. 
Railways Co. ( ’ 4 t. + Ht. dt. | 1612, nent Annotations: - - Generally, Retd. 
Comrs. v. Miller, [1930] A. C. 222; Miller Diggines v. Forestal | ana: Timber & Rail- 
(Lady) v. I. R. Comps. (1930), 15 Tax Cas. wap a Co, (1930), 142 1. T. 609; I. R. Comers. 
26; Sutton v. I. R. Comrs. (1929), 14 Tax v. Dalgety & Co., 1930} A, C. 627. Mentd. 
Cas. 662. Proctor v. R doa tyall v. Proctor (1928), 
1578. maine Annotation :—Consd. I. R. Comrs. v. 14 Tax Oas. 204; Leeming v. Jones (1928), 
Dalgety & Co. (1929), 98 L. J. K. "B. 542. 14) L. T. 472; Fry v. Burma Corpn., [1930] 
1584. Add. Annotations -—Mentd. Fry v. Burma AL. 321. 


Secoeeeneeal 


Part Vil.—Local, Personal and Private Statutes. 








1617. Add. Annotations :— Refd. Bournemouth- Swanage Motor ae & Ferry Co. v. Harvey 
Swanage Motor Road & Ferry Oo. v. Harvey & Sons, [1930] A. C. 649, 
& Sons, [1929] 1 Ch. 686; Farnworth v. | 1659. Add. Annotations :-—-Consd. Bournemouth- 
Manchester Corpn., [1929] 1 "K. B. 588. Swanage Motor er & Forry Co. v. Harvey 
& Sons, [(1929] 1 686; Farnworth v, 
1621. Add. <Annoiction :— Pre Bournemouth- Manchester Corpn., 11929} 1K. B. 533. 
Swanage Mutor Road & Ferry Oo. v. Harvey | 1674. Add. Citations :---[1029] 1 Oh. 686; 98 
& Sons, {1920] 1 Ch. 686. L. J. Ch. 118; 140 L. T. 415; 93 5. P. 129; 
ra lL. G. R. 264; aubsequent proceedings 
1688. Add. <Annofation :—-Refd. Bournemouth- (No. 2), 98 J. P. Jo. 496, 
PART V. SECT. 3, SUB-SECT. 1. {| 230.—-AUSB. peters 3 ne creme ote la eee: 
Eatra territorial Inten: | PART V, SEOT. 2, SUB-SEOT. 2. | Jonnerow ». MoCarium, (1938) 
dom must be ew. —— a ieee In so far as it deals Nn. L L. R. 106; 610. L oe s04.— mie 
ca bea:torrivorial operation unless an | with t a comme ag oer PART VII. SECT. 4. 
Grae Spee pays ee Ai Areata et | ala, waka g DOER. Sa 
it I BR. 9883 Argus LF. reasonable doubt (i096) Sw. W R. 166.—-CAN, 





1827 


Cases 1728—2146, 


ENGLISH AND Empire Dicest SupPleMENT. 


Part VIIl.—Enforcement. 


1728. Add. Annotations :—Refd. A.-G. v. Sharp 
(1980), 99 Iu. J. Oh. 441; Musical’ Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1980), 46 
T. L. R. 485 

1726. Add. Annotations : — Apld. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1930), 46 T. L. R. 
485. Refd. Clark v. Epsom R. D. C., [1929] 
1 Ch. 287. 

1755. Add. Annotations :—As to (1) Consd. 7 ae 
Performers’ Protection Assocn., Ltd. 
British International Pictures, Ltd. (1980), 
46 T. L. R. 485. Refd. A.-G. v. Sharp (1930), 
99 L. J. Ch. 441. Generally, Refd. R. v. 
aa eee of Health, La p. affe, [1980] 2 

1757. et Pregeroah :—Refd. Clark v. Epsom 
R. D. ©., [1929] 1 Oh. 287. 


1758. Add. Annotation :—Consd. apts Per- 
formers’ Protection Assocn., Ltd. v. Bri 
International Pictures, Ltd. (1980), 46 
T. L. R. 485. 


1768. Add. Annotation :—Consd. Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
ae ee Pictures, Ltd. (1930), 46 


T. L. R. 4 

1779, Add. ce aa :—Retd. Sharp 
(1930), 99 L. J. Ch, 441. 

1812. Add. Annotation :—Refd. Minter v. Priest, 
{1929] 1 K. B. 655. 

1846. Add. Annotation :—Mentd. Dennerley v. 
Prestwich U, D. C. (1929), 141 L. T. 602. 


1859. Add. Annotation :—Mentd. Foster v. Driscoll, 
ey be arialeles , Lindsay v. Driscoll, [1929] 


A.-G. wv. 


~ te nr eine mee 


Part 1X.— 


Repeal. 


1923. Add. Annotation :—Mentd. Fisher v. Oldham | 1988. Add. Annotation :—Mentd. Graigola Merthyr 


Corpn., [1980] 2 K. B. 364. 


1968. Add. Annotation :—Aas to (1) Consd. R. 
ace of Health, 


Co. v. Swansea OCorpn., [1929] A. 0. $44. 
1989. Add. Annotation :—Refd. Farnworth v. Man- 
chester Corpn., [1929] 1K. B. 533. 


Ea p. Yaffe, [1930] 9 1990. Add. Annotation :—Refd. Farnworth v. Man- 


chester Corpn. (1929), 98 Iu. J. K. B. 224. 


Part Xl.—Codifying and Consolidating Statutes. 


2094. Add. Annotation :— Consd. Shotts Iron (Co. v. 
Curran, (1929] A. O. 409. 


2100. Add. Annotation :—Generally, Mentd. Man- 
chester Corpn. v, Farnworth, [1930] A. C. 171. 


aceneemenaneueendentllieeseeme ce aie 


Part Xll.—Statutory Rules and Orders. 


2114, Add. Annotations :-—-Refd. R. v. Minister of 
Health, oat Yaffe, {1980] 2 K. B. 98. 
Mentd. Zte Kempthorne, Charles v. Kemp- 
thorne, [1980] 1 Ch. 268, 

2117. Add. Annotation: — Mentd. Manchester 
Corpn. v. Farnworth, [1930] A. 0. 171. 


2128. Add. Annotation :—Mentd. Brown v. Dagen- 
ham U. D. C., (1929| 1 K. B. 737. 


eran ane ne mn I tr Ee OE Rl ARETE ee nereicttingenatete ret 


dd VII, SEOT. 8, BUB-SECT. 1. 


}~-Where a liability 
nob beac rat ae conunon law is crea 

Bs Pipes woe at the same time 

particular remedy for 

Sator it, the rer flowed. by 

the aoe oe ash —Fy, ConsoLip i aTeD 


al ‘60, aye 1D R758: 61 © tao 

LP he Powmr & 
tion aw D. L. R. 

Paar Of OL eid D. i BR. St 





in a private 
the repeal of the 


8.—CAN, 


1784 xxvi. ~——~.)-— Where ly labilit 

noe existing at A Sager es law is oreatod 
by a statute which al ves @ par 

tioular & special comedy or enforeing 
it that remedy see foll 

Dwrricr MuUNICIP. Thorens 
oY tt, BKLLEVUE eo c > (1020) 4 


Db. L. hk. 52; 2 Ww. W. RR. 597.-—-CAN. Cas. 333: 63 oO. L. R. 248.—CAN. 


PART IX. SECT. 1, SUB-SECT. 2.—-D. 


1924 ii, ——-.}— Sections of a public 
Act which are incorporated by 

Act are not rop 
ublio ‘Act.- GRANBY 
payee 


Pac c 3 aw. an 
269. 


PART a aECT. 4 
@. (6). subordinate to that 


9638 vii. ——_— 
r19ssy 3D. L. R. 3 


2182. .idd. Annotation :—Consd. R.“v. Minister of 
Health, Ex p. Yaffe, [1930] 2 K. B. 98. 


2134. Add. Annotation :—Consd. R. v. Minister of 
Health, Ex p. Yaffe, [1980] 2 K. B. 98. 
2146. Add. Annotation :—Mentd. 


Hoff L. & a v. De Rougemont ae rigeo) 3 34 
Com. Cas. 291 





PART XII. SECT. 2. 


2126 ill, ——.}—Brerns vo. CuInn, 
(1928) App. D. 3! 3.— 8. oe 


nga Lrg — aS oe constiel 
Wnroun, {2988 
1D. eR: te Ns R. 443.—CAN. 


PART XIiL. SECT. 4. 
a. Object & ee a ee 
ct. provisions 
intented to secure See chain: 
tration of justice, & it essential that 
they sh d be made to scrve & be 
L. R. 


ed by 
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Sg peeled Fe 
pe 
o rae ee 3 


fuged * D. L. 


40 B. ee 
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Vol. XLIT.—Cases 101-—450. 


STOCK EXCHANGE. 


Part Ill.——Relation between Parties to Stock Exchange 


Transactions. 
101. Add. Citations :—-(1929] 1 K. B, 321; 98 } 195. .fdd. Annotations: Refd. Legh wv. Legh 
L. J. K. B. 243; 73 Sol. Jo. 13. (1930), 143 LE. TT. 15t; Lynn ev. Bamber, 
192. Add. Annotation :—Mentd. Lynn v. Bamber. | [1980) 2 K. B. 72. 


11930) 2 K. B. 72. 


Part Vil.—lllegality and Fraud. 


430. Add. Annotations :- As to (1) Consd. Weddle, | 4338. .tdd. Annotlatrona: Refd. MNesmere (Karl) ¢v. 


Beck & Co. vr. Hackett, [1929] 1 K. B. 321. Wallace, [1920] 2 Ch. 1s; ree Beck & 
ares nes & Co. v. Dyne (1028), 44 Co. vr. Hackott, [1020], TK. BR. 820, 
432. Add. Annotations :—Consd. Ironmonger & | 434a. One party agent.| Browne. St. 
Yo. v. Dyne (1928), 144 T. 1. R. 497. Refd. PHALLE, Lap. (1980), 74 Sol Jo. 122. 


Ellesmere Earl v. Wallace, [1920] 2 Ch. 1; 
Weddle, Beck & Co, v. Hackett, cit) 29] 1 | 450. Add. Annotation Refd. Miesmere (Marl) c. 
K. B. 831. |” Wallace, [1929] 2 Cho T, 


emt we 


atochbruher to another VeEhether dirunbh KHAN ® BarGtrvn (hugs) 7. Re 
PART V1. SECT. 3. amang stock erchang cretitors onlyon | Ban “08 IND. 


sa. Differences payable from on insolvency. | KAlKUSHROO ‘TALLVAR 


3.8. 1329 84 


Cases 3—5b. 


3. 


3b. 


Sa. 


sa. ‘' Parking" of vehiclee—Whether ab. General rule.) — Drivers 
requiation of traffic.}—ScHILLING v. vehioles on highways cannot be 
MELBOURNE City, [1928] V. L. R. $02; | quired to Pogale 
[1928] Argus L. It. 203.—AUB. tn constant foar that other drivers 

PART I, SECT. 2, SUB-SECT. 1. | |avontly acting roseonatiy & 3 

ei, —-- .]—Wims es F. T. & Co. tv. | nay possibly act at a critical moment. 
Gui in disrogaurd of thelr own, as well as 


approach one another at an inter- 
section the driver of the vehicle on the 
left is under a duty to 
vehicle to pass over 
ork & if a person is injured because 
0 
to observe this 1ule thete ia evidence 
of nogligence on the p 
& the burden is cast wpon him to show 
that under all the clroumstances 
was not. negligent.—Mrss v. CALVER, 
11929} J 

442; 23S. lL. lt. 505.—CAN, 

m i. scoama tamara 
traffic on a side road to give way to 
that on the main road, but the traffic 
on the main road is not entitled to 
continue its course & speed without 


re 


RENNIE v. KREM 


LLESRER, [1928] 8S. KR. Q. 20; 22 
P. R. 38.—~—. 8 


he failure of the driver on the IJecft 


EwnauisH anp Emrprme: Diexst SuPPLEMENT. 


STREET AND AERIAL TRAFFIC. 
Part 1—Regulation of Traffic. 


Add. Annotation :-—Folld. Edwards v. Wan- 
stall (1929), 46 T. L. R. 101. 

~--~Under sect. 21 of 
above Act, a local authority is not confined 
to making orders for special occasions, but 
may make an order of a general character 
restricting traffic of certain kinds in certain 
streets between specified hours daily, & such 
order is valid without being confirmed as a 
bye-law under Public Health Act, 1875 
(c. 65),8. 184.—EDWARDS v. WANSTALL (1929), 
142 L. T. 288; 043.P.51; 467. L. R. 101; 
28 T.. G. R. 88, D. C. 
———— -———- Whether confirmation of order 
necessary—-Under Public Health Act, 1875 
c. 55), 8. 184.) EDWARDS v. WANSTALL, No. 
a, ante. 
Acquisition of land for par places— 
Public Health Act, 1925 \ - 71), s. 68— 
Objection—When appeal lies.|—Where a local 
authority has given notice under sect. 68 (2) 
of above Act, of a proposal to acquire land 
in order to provide parking places for vehicles, 
& has given a decision against an objection 


— ee 








ee 





PART I. SECT. 1. 


fi, - ~.J~ When two vehicles 


8. h. 88.—AUS. 
80 ili, 





ormit the other 
he intersoction 


173.-——-CAN. 


art of said driver, | & 


b 
ue obi 
W, Rk, 


-}—Jt ia the duty of 


8D. LR. 684; 2 W, 





clroumstances 
reasonable in 
tion was that t 
be brough 
distance & 


to traffic from the side roads.—- 
ANTLE MUNICIPAL 


sc. When accident 


PART I. SECT. 2, SUB-SECT. 4. 


ate their driving as if 


othors, safoty.—COLDWELL v. 
OIPAL TRAMWAYS TRUST, [1929] 8S. A. 


Observance of rule of 
road not sufficlent.}—ACORN v. M 
DonaLyp (P. KE. I.), [1929] 3 1). 


occure— Duty to 
Extent of duty.J—--Under Motor 
Vehicles Act, 1921, 4. 36, as amended 
Acta of 1925 & 1927, t 

tion on the driver of a motor 
vehicle to stop when snch motor 
vehicle is concerned in any accident 
happening on any road or atroet :— 
Held: the obligation to ‘ stop ’ must 
be understood in the light of tho 
in each case, & a 
rotation of tho obliga- 

motor vehicle must, 
t to rest within such a 

riod of time ag {fs reason- 


duly made thereto under sub-sect. 3, the 
objector, being entitled to make the objeetion, 
isa ‘‘ person... aggrieved’ by the decision, 
& may accordingly appeal therefrom er 
the provisions of sub-sect. 3, although he 
alleges no grounds of objection personal to 
himself, but such only as are common to 
himself & other ratepayers & inhabitants.— 
SEVENOAKS URBAN District CouNcT. v. 
TWYNAM, [1929] 2 K. B. 440; 98 L. J. K. B. 
5687; 141 L. T. 566; 93 J. P. 189; 46 
T. L. R. 508; 78 Sol. Jo. 334; 27L. G. R. 
525, D. O. 


——— ~—-- To what land applicable—Land 
acquired for street wide .|—Held: where 
land may be lawfully applied for the purpose 
of str widening, a local authority can, 
pursuant to its powers under sect. 68 (1) of 
above Act, use it as a parking place for motor 
cars.—A.-G. v. SUNDERLAND OoRpPN,, [1929] 
2 Ch. 486; 938 J.P. Jo. 480; 45 T. L. R. 618 ; 
affirmed, [1930] 1 Ch. 168; 99 L. J. Ch. 44; 
142 L. T. 61; 94 5. P. 57; 46 T. L. R. 10, 


its approach, but gives no direction as 
of to under what circumstances the horn 
ro- | Should be sounded or the warning 
given, the necessity for the sounding 
of the horn or the giving of a warning 
is a matter of discretion on the part 
of the driver determinable by the 
articular circumstances confronting 
-—BLI8s v. MALBERG (Alta.), pirat! 
1D. L. R. 361; [1929] 3 W. W. ke, 
641.—CAN. 
sf. Vehicle approaching bridge.J—A 
person driving a motor car in a conntry 
where the roads are not yet perma- 
nently & smoothly surfaced must 
ex to meet varying surface con- 
ditions therein & is under the duty 
when approaching a bri to exercise 
that reasonable care by w: the effect 
of an luequality, if any, between the 
surface of the road & the floor of the 


bridgo may be avoided.—BuRGESS ¥v. 
) peti $§D. L. R. 
1.—C6 N. 


& ap- 
& properly, 


MunI- 
AC- 
L. R. 


here is an ay 
HODGINKON (Alta, 
133; 2W.W. RS 
ag. Vehicle driving into dark area, 
here is a duty on 8 of a 
automobile in driving from a well- 
ghted area into a darkened arca to 


ee oe eae ae toy 


Tramways & Kiacrric Light Boarp 
(1927), 29 W. A. L. RK. 130.— AUS. 

m Hi. —— —-—.}—Burns & Co., 
Lrp. v. Conry, (1928) 1W. W. R. 889; 
aub nom. BurRNS & Co. v. CARLTON 

m iff. ——— -}~The fact that the 
driver of a motor car haa the right of 
way with respect to the driver of a car 
on an intersecting street does not 
entitle him to recover for d 
resulting from a collision where the real 
cause of the damage was the excessive 
speed of his rar & his failure to take 

recautions to avoid the collision. 

pio Taxtoap Co., LTD. v. AVER- 
HACK, [1928] 1 W. W. R. 685.—CAN. 

miin-— =: Lor ee L . 
PATERSON (B. O.), 19 011D. L. BR, 
86; (1928) 3 WwW. ry R, 2 §.—-CAN, 

mnuvVveooOoO™. PauL is DINKA, 
(19391 3 D. L. RR. 617; $ W. W. R. 
287 : 41 B, Cc R. 49.— CAN, 





ablo in all the circumatances, inoluding 
those peculiar to the ver, such as 
his power or loss of self-control.— 
MINERVINI vt, WALSH, [1928] 8S, A. 8S. RR. 
286.—AUB. 


Nos it ane Sera oA dabared 
w < any m on 
Govern the whole of tho clause: the 

uty of an accident at the 
e ly if te person. is oy TS 
on an -—R. v. 
a par ernan (1929), af R. 51 All. 


@. te sound horn. }-—Undor 
s. 40 of the Vehicles & Highways 
Traffic Act, 1924, which pro that 
every motor vehicle shall be eq ipped 
with a suitable bell, horn, or 
sufficient means of giving warning of 
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v. NBTON ( +} f 
4 ID. L. R. 1072; 1 Ww. Ww. t. 93.— 
CAN. 


84. Add. 
34a. 


55a. 


76. 
86, 
86a. 


[ie nna meneaeemaciligaypeh Sieve! 


Vol, XIdL.—-Sizest and Aerial Traffic. Cases $4—Séa. 


Part 1!_—Traffic Nuisances and Offences. 


Annotation :—N.F. Sheffield mn. v. 
Kitson, [1029] 2 K. B, 822. ae 
Proceedings under Town Police Clauses Act, 
1847 (ce. 89), 8s. @7—Consent of Attorney- 
General.j—A corpn. was convicted upon an 
info: n preferred on behalf of a ted 
6, under above sect. by one of ite directors, 
for permitting a motor omnibus to be used as 
« hackney carriage within the prescribed area, 
without having obtained the necessary licence 
under the Act :—Held: Public Health Act, 
i875 (c. 55), 8, 253, takes the place of Town 
Police Clauses Act, 1847 (c. 89), s. 73, which 
enabled ‘‘ any person" to recover penalties 
for offenees against that Act, & therefore 
except in the case of information by a party 
aggrieved or the local authority for the 
district, the consent of the A.-G. is now a 
condition proceaert to proceedings for the 
recovery of penalties er the Town Police 


Clauses Act, 1847 (c. 89).—-SHEFFIELD OORPN. 
v. KITson, peas) 2K. B. 322; 98. J. K. B. 
561; 142 L. T. 20; J. P. 185; 46 
T. L. R. 515; 78 Sol. Jo, 348; 37 L. G. RK. 
583; 28 Cox, C. C. 674, D, O 


Scp-ssect. 21. ~Rinaine Door Bexzs. 


tg Town Police Clauses Act, 1847 (c. 88), 
&. ‘ 


50a. Offence by tradesman — Delivery of news- 


papers.]-——The mero fact of a man boi 

instructed to deliver papers at the house o 
a third person is no anawer to a complaint 
against him under Town Police Clauses Act, 
1847 (c. 88), 6. 28, charging hiru with having 
‘wilfully & wantonly ” disturbed the party 
& his family by violently knocking & ringing 
at the door at an unreasonable hour of the 
night.--CLARKE v. Hoaaing (1862), 11 C. B. 
N.S. 645; 142 . R. 908, 


meen ee tree 


Part Ill.——-Lights on Vehicles. 


Effect of Road Transport Lighting Act, 1927 
(co. 87), 8. 11 (2)—On powers of Minister of 
Transport under Roads Act, 1920 (c. 72), 
6. 12 (1).)—Held: the words ‘or other 
authority ” in Road Transport Lighting Act, 
1927 (c. 37). 8. 11 (2), did not melude the 
Mini of ‘Transport, & his power to make 

; under the powers conferred upon 
him by Itoads Act, 1920 (c. 72), s. 12 (1), 
had not been revoked by Road Transport 


~~ eee eo 


Lighting Act, 1927 (c. 87), s. 11 (2), & there- 
fore a regulation which the Minister of 
Transport made on June 12, 1028, requiring 
a lamp to be carried on vehicles on the road 
at night for the iNumination of the identifica- 
tion plate, was not wira vires. —SWatts v. 
Entwiethe, (1920) 2K. B. 171; 08 Lz J. 
Kk. B. 648; 142 L. T. 22; 03 J. PP. 232; 45 
T. lL. R. 483; 78 Sol. Jo. 8603; 27 1. GR. 
540; 28 Cox, C. C. 680, D, C. 


~~ -_ 


Part 1V.—Hackney and Stage Carriages. 


Add. Annotation :—Coned. White v. Cubitt | to take up persuns who had bought tickets 
(1029), 46 T. J. HR. 99. in ae ares Held - acer sii sep 
Add. tation :-—Apld. were plying for hire in M. -G. v. SHAKP 
(1980), 48 I. te Gas (1920), 45 I. L. R. 628; 27 1.. G. R. 764. 
re oe .»» who ly ; 92. Add. Citations :- 98 L. J. KW. B. 208; 1460 
fox hire with uiotor orumibusesin twordigteets |b. T. 104; 033. P. 13 27 1. G. Wt, a9; 28 
connected by roads through M., but who had | Cox, ©. ©. 576. 

no licence to ply for hire in M., had garages | 94a. -—-- Private ground Separated from high- 
in M., & his omnibuses stopped outside them | way by stone setts.)—A mvtor car stood on a 


Ree Ra eS ne mee eh ere em ie — 


A.-G. v. Sharp | 


— aw 





— = a 








PART IV. SECT, 1. 


Ww 


hire—Liability of owners oufeide munt- , 687. 11928] Argue L. FR. 397. 
espaltty.}- NORTH | AUS. 








.+~Rallwey Passenger VANCOUVER 0. 
Deletions tor tho t Dventiog! Gf over. | BBE ee en a ee oy 8G | et, Motor omnuus.j—The definition 
in Prevention idhlog B. GO. Tt. 401.—CAN 7 ft “juator omnibus” in Motor 
Pacino, of the | ° Omuibus (Urban & Country) Act, 1927 
feed ae stage saan —FHeld | ed, Omnthua Keensed by town counci | (Vict.), a. 3, way be nativfed alt hovwrh 
“ae Pioh* had & plying for fre in county—fyr-ler | tho reward at separate & distinct fares 
motor ee qocretary of @ foot | additional Heence to be taken | for each pasunger ts uot paid to a 
oon of dab ef valid, H Moron | person who ts en ‘‘owner" of tho 
~~ ye het Og Berl axed fare | TuacTion Co., Lap. ¢. Lananxasine , vehicla.~— BLYTH ve. HU Us0% (1929), 43 
aup peyetirs stags carriage COUNTY Covwcst, [1988] 8. C. (Ot. of | UL. He 48h: BA: L. d. a7 + [1990] 
per eeeeaita in eucction, Sees.) 909. a wud Tom. LANARK Vv. do hi. 82 ; Argus hi. a. 73.~ us. 
Zhet ft was not for hire amine Counry Oouncn. 9. ScoTTin 
cca to another, but wae eogaged Hore, TRACTION Cote (1999), | PART IV. SECT. 2, SUB-BECT. 4. 
= ; eee ee Ag tile cuadurtne _ pee ; . Vehicle engaged to carry club under 
r quashed. | PART LV. SECT. 2, SUB-SECT. 2. rad-- bares ‘olleoled by driver.}-- 
vy. Weim, [1929] B. ©. (J.) 16 : Held: dott. was” plying for nize 
a aad . . Omntbue—, within Mutor Omalbus Act, : 


PART 1V. GOT. 2, sUB-sHOT. 1. | TOON 
ss. 





| 


mampg banp 1% (i).— Dicke,sg r. MoLa nm 
Nahr BR ad | tiga, i. be te 407 5 2 roa m8 . 
trucks ytying Jor | BLuYTA e. Hoveow, (1028) V. L. R. | 369; [1929] Argus L, Ht. 76.—AGB. 
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Lheence fee for 


Cases 94a— 163. 


iece of private ground belonging to a public- 
Fouae at Barnes & separated from the high- 
way only by a line of level stone setts, which 
offered no obstruction to the passage either 
of the motor car or of persons desiring to 
enter 1b from the highway. There members 
of the public entered the car, which was 
licensed as a hackney carriage for revenue 
purposes, but which was not licensed to ply 
for hire within the Metropolitan Polic 
District, & on payment of 6d. to the driver 
were driven to the Richmond Park Golf 
Club :~—Held: the motor car was plying 
for hire in a ‘‘ public street, road, or place ”’ 
within Metropolitan Public Oarriage Act, 
1869 (c. 115).—WHuiTr v. CuBITT, [1930] 1 
kK. B. 4483; 99 L. J. K. B. 129; 142 L. T. 
427; 04 J.P. 60; 46 T. L. R. 99; 78 Sol. Jo. 
868; 28 J. G. R. 44, D. C. 


116. Add. Citation :—28 Cox, C. C. 515. 
117a. --—— Overcrowding— Liability of employer 


for aiding & abetting.|—-The conductor of an 
omnibus was convicted of permitting the 
omnibus to be overloaded contrary to Railway 
Passenger Duty Act, 1842 (c. 79), s. 13, which, 
by sect. 15, imposed a penalty for this offence 


ENGLISH AND Empire Digest SUPPLEMENT. 


on the “ driver, conductor, or guard.” His 
employer was not present at the time :— 
Held: the employer was liable to be pro- 
ceeded against for “aiding & abet ; 
counselling & procuring ’’ the commission of 
the offence. — GovuGnH v. Rees (1929), 142 
I. T. 424; 94 J. P. 58; 46 T. I. R. 108; 28 


lL. G. R. 82, D. Q. 


117b. ——- ——— Commencement of proceedings— 


Whether order of Commissioners of Inland 
Revenue necessary.}—-An information was 
preferred by a police officer against the con- 
ductor of a motor omnibus alleging that he 
had allowed the omnibus to carry at one time 
a greater number of passengers than it had 
been constructed to carry, contrary to Rail- 
way Passenger Duty Act, 1842 (c. 79), 5. 13: 
—Held: the prosecution was not a proceeding 
for the recovery of a fine or penalty under 
an Act relating to inland revenue within 
Inland Revenue Regulation Act, 1890 (c. 21), 
8s. 21 (1), & it could, therefore, lawfully be 
commenced without an order of the Inland 
Revenue Comrs.—Kirnkny v. MIntTy, [1929] 
2K. B. 165; 98 L. J. K. B. 733; 141 L. T. 
515; 93 J. P. 176; 45 T. L. R. 4273; 27 
L. G. R. 438; 28 Cox, C. C. 640, D. C. 


Part V.—Locomotives and Motor Cars. 
by Finance Act, 1926 (c. 22), s. 13, & Finance 


168. After this case add :— 


-~-—~ --——- .|—See, nuw, Kinance Act, 1920 
(c. 18), &. 138, Sched. If., para. 4, as amended 


——_ art cient 


PART IV. SECT. 8. 


sh, Overcrowding— Whether mens rea 
necessary—Dublin Carriage <Act.J— 
dieli: the prohibitions contained in 
this regulation wero absolute, &, 
accordingly, in the caec of a summons 
charging an offenco under the regula- 
tion the absence of mens rea was no 
dofence..—_M‘ ADAM %. DUBLIN UNITED 
TRAMWAYS Co., [19020] I. RK. 327.—IR. 


sj. —— Vehick not on hire. }—Whero 
the permit granted in respect of a 
motor vehicle prohibitea the carryhi 
of more thun four passengers, the 
earrying of imere than thin number is 
an infringement of the terms of the 
ety & is punishable under Moto1 

vhicles Act, 1911, 5.16, oven though, 
at the time of tho infringement, the 
vehicle was not on hire. KING 
EMPEROR 0. RAM TAIAL SINGH (1929). 
I. L. It. rf] Pat, 169. =. IND. 


ek. Passengers standing on cars.)-— 
GLASGOW COHPNK. ¥. SIRATHERN, [1929] 
8. Cc. (J.) §.— SCOT. 


a]. Permiiting omnibus to be over- 
crowded — W hether offence against Inland 
Revenue € Customs Acts.)—A complaint 
was brought in a burgh police ct., 
which eet forth that the accused was 
the conduotor of a motur omnibus, in 
which a greater number of passengers 
wero conveyed tban the omnibus was 
conatructed to carry, in contravention 
of Railway Passenger Duty Act, 1842, 
a. 18:—Held: under Burgh Polico 
Act, s. 464, the burgh wagistrate had 
no juriadiction to entertain the com- 

laint, in respoot that, while tho dutics 
imposed b e Act of 1842 had been 
repealed, other duties subatituted 
therefor, a contravention of pect. 13 
was still an offence ut an Inland 


rete memes Rte Ae ee ee 


Revenue or Customs Act, within Burgh | 


Police Act, 8. 454.—CAMERON ec. 
sm. —--—— —--—.}— HORN 0. DUCKETT, 
{1920} S. OC. (J.) 63.— SCOT. 





——_ _ _—_ + 


80. ——— Summary procecdings— 
Jamitation of tume.}—Okn . S1RA- 
THERN, [1929] 8. oO. ( +) 30.—SCOT. 


PART IV. SECT. 4, SUB-SECT. 1. 


sp. Motor Omnibus Acl— Minimum 
fares prescribed by Order in Council— 
Liability of owner.)—DIcKENS v. MiT- 
CMIEIt, [1928] V. L. R. 506; (1928) 
A. L. R 323.—AUs. 


PART IV. SECT. 9. 


aq. Lucnce granted subject to approval 
of tame-table—Faalure to observe tumne- 
tuble— Laabtlty of owner.)- Art. 14 of 
the Omnibus Bve-laws for Aberdeen, 
1926, Is as follows: ‘ the proprietor of 
avy omnibus shall submit, for the 
approval of the magistrates, a time- 
table showing tho time of arrival at & 
departure from the stance... & 
every such omnibus shall leave the 
aforesaid stance ... punctually at 
the time stated in the said tune-table 
as approved by the magistrates.” A 
co. owning motor omuibus, with which 
it waa duly licenced to ply for hire in 
Aberdeen, obtained from the magts- 
trates approval of u tine-tablo showing 
thes ng times of its omiuibures from 
a particular stance. On a day when 
it was anticipated that. owit to 
epeenel traffic congestion, the arrivals 
at the stance of tho co.’4 incom 
omnibuses would be delayod, 0 servan 
of the co. acting with the manager's 
approval, took out an additional 
Olunibus to augment the usual service. 
He atarted from the stance with this 
omnibus at a time which was not one 
of those authorised in the co ’s approved 
time-table. In a prosecution af the 
manager, a8 representing the co. for 
the contravention of art. 14 :—Held: 
a contravention of art. 14 by one of 
the co.’s servante acting within the 
Foope of his omployment, was an 
offence for which the m T, an repre- 
rasan dogo ed a BRANT. 
SIxcLam, {1930] 8. C. (J.) 31.— SCOT. 
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Act, 1927 (c. 10), s. 11, Sched. IV.; Roads 
Act, 1920 (c. 72), #8. 1, 20 (8). 





NL Aa ee A eee 


PART V. SECT. 2, SUB-SECT. 4. 

gi. —— —— Neceasily for averment 
of Order, ev uder yee era conferred by 
Locomotives ou Highways Act, 1896, 
4. 12, regulations were made by the 
Heavy Motor Car (Scotland) Order, 
1905, & amending orders, with d 
to heavy motor cars, the effect of which 
was to fix a speed of 20 miles an hour 
for motor cars exceediug 3 tons in 
weight. <A motor driver was charged 
in the Sherlff Ct. upon a complaint 
which set forth that over a distance of 
7 miles on a public highway he “ did 
drive a motor car, viz, a motor 
omnibus, at a speed exceeding 20 
inles per hour, viz. about 27 miles 
per hour, contrary to the Motor Car 
Act, 1903, 8 9."" The weight of the 
onuiubus unladen exceed 3 tons. 
None of the Statutory Orders were 
libelled in the complaint. The sheriff 
having repelled an objection that 
rect. 9 did not apply to the omnibus, 
& having convict the accused: 
Held: the complaint as laid was, 
irrolevant, in respect that tho pro- 
visions of sect. of the 1903 Act 
applicd only to motor vehicles under 
3 tons in weight; to make it relevant 
it was nocessary to libel the Statutory 
Orders which made vehicles exceedin 
3 tons in welght subject to a speec 
limlt.— DURNION vr. PATERSON, [1930] 
Ss. Cc (J.) 12.— ScoT. 

g it. — - —— Whether notice of 
prosecution = necesaary.}—Two Live 
ofheors, who had detected a heavy 
motor car travelling in excess of the 
speed limit of twenty miles an hour, 
overtook & stopped the car, & one of 
them thereupon informed driver 
that he had travelling at a speed 
exceeding twenty miles an hour, & 
that. his was twenty-six miles an 
hour. The driver was subsequently 
prosecuted for an offence against the 
Order of 1905. In defence he pleaded 
that he had not received the warning 
required by sect. 9 of Motor Car Act, 


Annotations :-—Refd 


L. 


Bi ham N 10. v. W: 
z rming avigation Co. v. Worcester Co 


Vol. XLIL—Street and Aerial Traffic. Cases 180a—292a. 
180a. Liability for damage to bridges—Locomotive 


Act, 1861 (c. 70), s. 7—To what brid 

applicable—County bridge.]—Held : papa 
sect. does not apply to a county bridge.— 
R. v. KrrowEner (1873), L. R. 2 ¢. C. R. 88 ; 
43 L.J.M.C.9; 291. T. 697; 88 J. P. 184 : 
22 W. R. 184; 12 Cox, C. C. 522, 0. C. R. 

. R. v. Dorset Inhabitants (1881), 45 
Sharpness New Docks & Gloucester & 


The, A.-G. . 
ness New Docks & Gloucester & Biratiehaas Naviga. 


T. 308: 


tion Co., [1913] 1 K. B. 422 ' 
185. Add. Annoiation :—Apld. Dennis v. Leonard 


185a. 


185b. 


186, 


(1929), 141 L. T. 04. 





No. 282a, post. 


Petrol-driven tractor.J—An ‘ Austin ”’ 
petrol-driven tractor was driven on a public 
highway. Upon an information under Loco- 





motives on Highways Act, 1896 (c. 36), 8. 7, | 


1 228. 
Order, 1904, Article II., clause 3, the justices | 


for breach of Motor Cars (Use & Constrmiction) 


held that the vehicle in question was not 


a motor car within the meaning of that order | 


& Act, stating that the tractor type of vehicle 
was never contemplated when the order of 
1904 was made :—Held: that the tractor 
was such a motor car. —-DENNIS v. LEONARD 
(1929), 141 L. T. 94; 28 Cox, ©. (. 621, D.C. 


Add. Citations :—-[1929] A. C. 354; 08 
L. J. Ch. 198; 140 1. T. 624; 935. P. 146; 
27 L. G. R. 261, 


192. Add. Ciiation :— 28 Cox, C. C. 498. 


1903 :- Held: 
contravention of the Order of 1905 i4 


© (p. 869) i. 
ing } 


@ prosecution for a 


1 
{ 
' 
| 


' 
Steam tractor.]—CaRPENTER v. Fox, | 


207a. Motor coach—Schedule necessitating exces- ' 


Meanwn 
A person is ‘ bond fre 


sive speed—Liability of employer for aiding é& 
abetting.|—-Resps. owned a motor coach 
which was a heavy motor car fitted with 
pneumatic tyres, & was restricted under 
Heavy Motor Car Order, 1904, to a maximum 
speed limit of twelve miles por hour. The 
vehicle was driven by a servant of the resps. 
between L. & P. Resps. advertised times of 
departure & arrival which necessitated an 
average el i of eighteen miles per hour 
without allowing for stops. While driving 
the coach at thirty-five miles per hour on 
one of the scheduled journeys, resps.’ servant 
was stopped by the police, & the resps. 
were summoned. for counselling, procuring, 
aiding & abetting the commission of the 
olfence :— Feld: resps. ought to have been 
convicted of counselling & procuring. 
NEWMAN t. OVERINGTON, TIarkis & ASH, 
Lrp. (1028), 038.3. P.46; 37.1. GQ. R. 85, D.C. 


Add. Annotation: -Apld. Gough Roes 
(1929), 46 T. L. R. 108. 


v, 


232a. Leaving car so as to obstruct highway --To 


what vehicles applicable-—Steam tractor.]- - 
Held: (1) Motor Cars (Use & Construction) 
Order, 1904, Article IV., clause 2, does not 
apply to a steam tractor weighing 13 tons 
unladen, which while being driven on the high- 
way caueaed an obstruction, inasmuch as it 
is not a motor car; (2) although the above 
tractor was in motion, being driven along the 
highway at the time of the commission of the 
offence, it was ‘ standing ’ thereon within 
the meaning of Article IV., clause 2.- 
CARPENTER @. Box, (1920) 2 K. 1. 458; 08 


of daarns — Serviers, Liv., (1928) 4. L. 1 BRe 
learning = (19288) 4 W. WLR. 3545 37 Mans L. . 


hot a prosecution for an offence under 
sect, of Motor C'ar Act, 1903: &, 
aceordingly, the warning or notice 
required by that sect. ts not a con- 
dition preeadent to conviction for a 
contravention of the Order. TAYLOR 
t. Horn, (1929) S. C. (S.) 111.-—SCOT. 


5 ii, -—— Leodence of~ Spredo- 
meter.jJ~-The driver of a motor chara- 
banc was convicted of exvecediug the 
speed Mmit of twenty iniles an hour. 
The only evidenco was that of two 
pole officers, who followed the chara- 
vanc ulong the street, travelling in a 
Inotor cycle combination fitted with 
& recently tested speedo-inecter. They 
deponed that, for a distance of 300 
yards, thelr motor cycle hept 4) 
yards behind the churabanc, & that, 
during this distance, the specdumetor 
registered a speed of twenty-six infles 
per bour. An objection to the suffi- 
clenoy of the evidence, on the ground 
that the metbod of registering the 
speed of the charabauc waa unreliable, 
repelled; & conviction snstained. - 

tae v. HORN, (1029) 8. C. (3.) LEE. 


PART V. SECT. 8, SUB-SECT. 2. 

ai. ———~ ———.)—- BULLOCK co. HAN- 
BEN, 11928] 2 W. W. RR. 528; 37 Man. 
L. lt. 450.—-CAN. 

fi. —— Person “ using.""] —Cock- 
BURN v. Gornon. (1928) 8. C. (J.) 87.— 


. 8609) . —— New car 

anor AA of old car. Ya itouet 

Act, 1924, c. 42, where a 
nm disposed of & 


be 
the owner is entitied to ve it 
geet to highways with the old pets 
on it-— v. BourrarD, {1928} 3 
W. W. R. 219.—CAN. 


fo drive ao motor ear" If the relation 
of pupil & teacher in fact eatsts, even 
although he d4 reoelving lastruction 
after he has completely learnt the art 
of driving A guiding @ moter car 
When a pupil ia being bond fid: tanght 
Tatler porlaining to the safe control 
of a ineter caron a highway he comes 
within the Act Hip oe Winses, 
(M920) Vi GG. B. 1s2. {P920) Arras 
haw 2. 238 AUS, 


PART V. SECT. 3, SUB-SECT. 4.--~ 


A. (8). 
adok. Aeredenece af speed Speedo 
meter.) Lustruinen such as, dita 


cludlug, speeda- meters, imay be pre 
sumed to function accuratoly, unless 
the contrary is shown - Prerniaon v. 
Homers, (1927) 8. A. & BR. 419.--AUS. 


g i. Merongful admasmon of 
ronstididls'’s notes.) Where, on i prow 
cution fur crcosding the spemti fimit, 
the apecial usagintrate, who stated 
that he believed the police evidence, 
wrongly aduuitted as esidence notes 
taken by the police constables, & suid 
in his judginent that the police evidom ¢ 
was supported by notes taken at the 
time:--7ield. as ft contd not be 
inferred that the conviction would 
have been made had the netes heen 
excluded, the conviction mst be set 
aide. -PRLHAM fr. Howes, (L928) 8. A. 
“. R105. AUS. 

k i. * a | h. tT. Ksorr 
(Atta.), (1929) 1 b. L. mh. 773; 1 
arom it. 304; 51 Can. Crim. Casa. 18%, 


sr. Motor fire ine— Whether exempt 
from regulations.}—The fact that a 
motur vebicle operated fire 
department is answering « fire alarm 
t ite driver from the 
obligations of Motor Vehicle Act, 
even though it has the right of way.— 
LawtTorxw v. Worwirzo & INTERUBBAN 
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109.~ CAN. 
PART V. SECT. 3, SUB-SECT. 4.—- 
A. (b). 


210 i. Syed of car Poasibiitty 
of contra) lor Dunann, [7088) 
2.9 VN 735 69 Can. Crim. Con. 247 5 
MS... 68. CAN, 


PART V. rr 3, SUB-SECT. 4. 
e (a). 


m |}, a othe emer ¢ Jrmapesed 
ny Hishway Trattie Act, Ont., 7 
(ce, 251), an. UCL), 08 OD), exinta oven in 
absence of vegikrones, tho failure to 
have a tail light burning & visiblo on a 
motor vebiele duo soecordaues with 
4.90 ()) is aw violation of the Act, &, ifn 
cause of weolision resulting tu damages, 
uay Involve civil ability under 
w $8 (7), even though the light wos 
baening  wntil short] befors the 
mweldent & went ont witbont the 
knowledge of personal fault or negi- 
wenes of the diuiver of the vehicle. 
Hau oo Toroxro GUSLEM EXP 
fo & Haren, (2a bP. le Rh. ats: 
seo O82; 648 OL d. . 35%s sotting 
aside Of T. R., lor eit CAN. 


PART V. pla 5 nails 4. 
. (e. 
di. a) Manan & WMaitano 
r, cca eas ag 13029) 4 9), Ju. BO O82: 
} as * { * 


$Y * . $945 i {gen} 4 
1), U4. WR. 348 3 OW. OW. OW 270. 
CAN. 

sv. Drunkenina sa Alternative 
offences — Vatiudity of conmetion.} 


Ifeld;: a finding by « magistrate that 
deft. while intoxicated was tn charge 
of a motor vehicle did unt jot e 
conviction for driv tig while intoxteated, 
as a, 285 (4) of the Criminal Code deals 
with two alternative offencer.-- HK. ¢, 
Hiaarye, (1929) 1D. L. H. 2695 50 
ne Cas, 351; 63 0. L, R101, 


- 
. 


Cases 29209320. Ewctise AND Empmn Dienst SuPPLEMENT. 


L. J. K. B. 779; 142 L. T. 234; 98 J. P. 289; 
G. R. 601, D. ©. 


45 T. J. BR. B71; 27 L. 
PART V. SECT. 8, SUB-SEOT. 4.—B. 
aw. Motor Vehicles pep A th pro- 


idapiitiy of owner. J—R.  v. 
ah (1928), 50 Can. Crim. Cas. 233. 





‘ Motor Traffic Regu 
Prasing stationary iniee-_ Whether 
evidence of pegs.) .]~LANE v. NORTON 
( 027), 28 8. 438; 45 


i.—— —. 


a (p aay R. 
TORONTO TRANSPORTATION ComnMas: 
a8 (Cn (1929), 52 Can. Crim. Cas. 


Onus of 
iioot Oe ad: ‘under 8. . 42 of High- 
way Traffic Act the onus of proof that 
the loss or damage did not arise through 
the negligence or improper conduct of 
the driver or owner of the maton 
vebicle was upon phone 
(may Coach LINES, 1929) 3 
D, i zu Bal 5 Rs 64 0. L. an ie dr GAN. 


oat LEON 
Stieaene D (Bac Yok 1198 ; De L. I 
1062 RO 


232b. ——— 


3 BT D) Yap mn nnn, 


A 
eran Wy BR: a5 Le he 





ra) ce 
owner or driver of a Tone vehicle.— 
STANLEY v, NATIONAL oir Co. 
(Sask-), {1829} 3 Ww. W. o §22,.— 
o (p. 879) ili. —— —— ala | 4 


HEITWER v. GILLSTROM Cask, s)> > £4929) 
ee L. R. 670; 38 W. 


oD 879 + 

Mara o = No 1 vy. LETr Alta.), 

(1020). 4 LL. R. 982; 

ie i GP, {1829} 4 D. L. R. "314; 3 
aan 


6 (p. 879%) v.—— asin 


for damages caused iigeity 
car without by y third party een Pitts, 


apa ia med motor car while 
it was oie diiven by oe on bid 
old son oO owner. 

who was ting school wee 

his father as a member of the house- 


What amennts te 
Carrpewrm v. Fox, No, 288a, ande 





pomeees hin ehid) 
©. A., 1924 (a. a0; 8. Saag is V. 
Oop: ; 


Ww. 
revg. r1ga8). 3 hi eee RR 392 tan 


6 ip. 878) 


ee DERN Man), 11920), apd. Le L. 2 


ane me a a ee aiesl na 
v. ScoTT, NicHOL wv. SCorr Can). 
[i929] 3 D. iu. R. 647 ; g Ww. Ww. 


Vol. XLI.—Onses 53-4. 


TELEGRAPHS AND TELEPHONES. 


Part 1X.—Compensation. 
53. Add. Annotation :—Retd. Kiddie v. Port of London Authority (1929), 98 J. P. 203. 


Sena eaetaeed 


Part XIV.—Rateability of Property occupied for Telegraphic 











ot the ae Deane < ARD, 
H1P2k) b. AL OR 


Purposes. 
14. Add. Annotation :—Refd. Kiddie v. Port of London Authority, Durrant vr. Same (1929), 45 
T. L. R. 480. 

PART V decnied to have assumed the services | deft. was the owner of an asiiioanioed 
° & shal) be liable for all amounts owing | wireless receiving ect. Later In the 
__ aegulations Ow Governor-General | in respect of the service, at the time he | same day, after a viait of an inspector 
eat dl Aid an Qla (2) of | ontered into occupations of ius which waa not shown to bave been 

reg heen one “Re ations, 1913, |} promises, is not «ultra ruts. ~ A communicated to bim, be took out a 
which provides person who | r. MITCHELL (1929), 41 ¢ OTR: | licenes, On a charge of maintaining 

onters tuto Met tion pene. remises | 3A... 3.332. A 38. an unauthorised wireless ret Tate hag 

having a telephone service shalt not be | the fractions of the day were to 

entitled to use the service until he has PART X. taken this aocaint, & doth, Was aes 


obtained a transfer of it, & that if he so. Wireless irene Jaabulty 
uses it bercce transfer’ he shall be ! failing to takc ont.}- On Sent. Y 
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Cases 1—164a. ENGLISH AND Empire Dicest SUPPLEMENT. 


THEATRES AND OTHER PLACES OF ENTERTAINMENT. 
Part |.—Theatres. 


1. Add. Annotation :—Mentd. R. v. Newport applts. to recast him, declined to appear in 
(Salop) Justices, Ea ». Wright, [1929]2 K.B. the play & sued applts. for damages for 
416, breach of contract. At the trial of the 
11a, - -— - -— Discretion must be properly action before a judge & jury the jury found 
exercised.| RR. v. CARDIFF CoRPN., Hx 7p. for resp. for £1,000 damages for loss of 
WESTLAN Propuctions, Lirp., NEw THEATRE publicity & for three weeks’ salary, & judg- 
(CaRDIEF), ltp. & Mosx Emprres, Lip. ment was entered accordingly. The Ct. of 
(1929), 73 Sol. Jo. 766, D. C. pelaers area pa yond i ind ent 
es 5 iin Sew a except as e salary :—Held: (1) upon 
25. A dd. fea oe eee walins v, Carlton the construction of the contract, it bound 
MHOC COs CE BOU): rem s applts. to give resp. an opportunity of 
36. Add. Annotation :— Retd. A.-G. v. Walker- appearing in public in a part answering the 
gate Press, Ltd., Same v. Bloomficld, Same ati ulated description; (2) it was com- 
v. Carlton (19380), 142 L. T. 408. petent to the jury, having regard to the 
pours, OA FRANKAU PRODUCTIONS, aaa te a OCT ea ag pei 
AR eae ace ea Bara [1980] A. C. 209; 99 1. J. K. B. ss : 142 
68. Add. Annotation :—Apprvd. Herbert Clayton wen. SRR a eh eee Uae e ae 
eck Waller, Tad. 7. Oliver, [19380] A. C. 71. Add. Annotation : ~Apprvd. Herbert Clayton 
= ; & Jack Waller, Ltd. v. Oliver, [19830] A. C. 
68a. ; -~~.]—Applts., theatrical producers, agreed 209. 
O engage resp., an American actor, to play : Sica! -Pe 
one of the three leading comedy parts a a iL fiag0) 2c Lap i fn aroha aie geet 
musical play about to be produced at the (Incorporated), [1930] 1 Ch 528. y 
London Hippodrome for six weeks certain ™D ees = [ 


ata salary of £55 per week, & the contract 89. Add. Annotation -—Overd. Herbert Clayton 
contained a provision prohibiting resp. & Jack Waller, Itd. v. Oliver, [1930] A. C. 


during the continuance of his engagement 209. 

from acting elsewhere without the consent of | 88a. — .] -HERBERT CLAYTON & JACK 
the applits. Resp. objected that the part WALLER, LYrp. v. OLIVER, No. 68a, ante. 
assigned to him was not one of the three | 92. .idd. Annotation :— Distd. Graves v. Cohen 
leading comedy parts, &, on the refusal of (1929), 46 T. TI. BR. 124. 


Part Ill—Music and Dancing and Other Public Entertain- 
ments. 


164a. Subsequent order permitting Sunday 


licensees made certain payments to charity, 
opening subject to conditions -—Invalid. | 


| & provided that there was strict compliance 
The London County Council granted a | with the Council’s regulations for cinemato- 
licence to use certain premises for cinemato- | graph entertainments on Sundays :—Held: 
graph entertainments subject to the con- as the Council had in effect purported to 
dition that the premises should not be open grant permission to do what was forbidden 
for such entertainments on Sundays. «& by Sunday Observance Act, 1780 (c. 49), 
afterwards, on an application by the licensees, the order granting such permission must be 
a committee of the Council resolved that, in quashed.—R. v. LONDON Country COUNCIL, 
the event of the premises being opened for Ex p. ENTERTAINMENTS PROTECTION ASSOCN., 
such entertainments on Sundays, “ no action Lrp. (1930), 47 T. L. R. 111. 

be taken for the present,” provided that the | 


me eee ee —s ~~ ae eee eee et ee ee ne ee SO PO me, 


PART 1. SECT. 1, SUB-SECT. 1. pression ‘‘theatre’’ in the sect. did | caunematogra ethibitions -- Moving 
sa. Greenock Corporation Act, 1909, | Net include a building devoted to the | Picture Order of fire marshal. )}— 
s, 351—Theatre—-Whether puturc house | exibition of cinematograph films.-- | Letters from the fire marshal to the 
included.J—Held. a building, which | SCoTrisn CINTMA = & VaRIETY | agent of a theatre owner insisting that 
it, wag proposed to erect for use as a | THRATRES, LTD. ¢t. RITCHIE, [1929] | certain alterations be made in the 
picture house was not a “theatre | S.C. (Ct. of Sess.) 350,—SCOT. Leia bf in moked ‘ ee ee 
3 : reguleativus un ov ‘ure . 
regulations of, above sock, in respect | PART Ill. SECT. 3, SUB-SECT. 8.—A. | Rv's, B. G., 1924, held to have been 
that ite eral character, as disclosed 151 1, Diserction of justices—Bona | given by him as fire marshal acting tn 
by tho plang before the ct., was that of | fides in exerciec.J—R. v. CHARLEVILLE dame of Fire Marshal Act, R. S. 
a ploture houso, rather than of a theatre, iy N oe p. CoRONES, (1923) .C., 1924, & to have amounted to an 
& ? a « we . . oon. * hd ‘ C] 
that the sect., as it imposed a restrjo | Oras 17 (3) of the ee re oa 


4 id 
Laken oat. Of property. mist PART Ill. SECT. 3. | NeMorpm v, Forp (B. C.), (1089 


strictly oonstrued; & acoording to | = 
contemporanea expositio, the  ex- ac. Regulations for securing safety in | W. W. 
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TIME. 


Vol. XLIT.—Cases 19—367. 


Part |—The Calendar and Divisions of Time. 


19. After this case add: - 





].— See, now, Law of Property Act, 1925 (e, 20), 4. G1, 


Part Il.—Sundays and Holidays. 


131a. London County Council 


no power to 


\ 


(General Powers) | 
Act, 1927—-Sale of vegetables on Sunday— 
Invalidity of licence.|—-Under London County 
Council (General Powers) Act, 1927, there is 
ant a licence for the sale of | 
vegetables in the streets on Sunday, as such | 182. tdd. tnnolation: 
sale is a contravention of Sunday Observance | 


Act, 
| BorovaH 


1877 (c. 
SOUNCIL (1929), 142 L. TR. 160; 
93 J. P. 196; 45 T. I. R. 6335; 78 Sol. Jo. 
500; 27 L. @. R. 688, D.C. 


7). —Crirvron ov. HoLBoRN 


Mentd. Fisher ¢v. Oldham 


Corpn., {1N80] 2 WO BL Bet. 


Part I11—Computation of Time. 


254. Add. Annotation: 


(1930), 148 L. T. 772. 


324a. ‘* During.’’]—-If one was describing a thing 
which occupied the whole of a period, such 
as tenure, or presence in a given place, 
‘‘ during” & ‘for’? were admirable words. , 
But if one said that a series of payments to 
be made on particular dates was “‘ during "' | 
a period, “ during’ or 
must mean ‘in respect of ’” that period 
REVENCE 


or * for ’”’ 


INLAND 


(ROWLATT, 


J). 


PART I. SECT. 4. 


sa. Publication of notice —“ Once a 
week for four auccessive wecks.'’| 
* For,’' as nvsed in Lakes & Rivers 
Improvement Act, Kk. S. O0., 1927, 
sn. 52, is not equivalent to “in,” but 
implies duration, & week does not 
mean @ calendar week :—Held; there- 
fore, a notice published in a daily 
aoe be ron Sat. Keb, 9, Sat. Feb. 16. 
Sat. Feb. 23, & Wed. Feb. 27, was not 
a notice published “ once a week for 
four successive weoks.""- Ke Kyro 
RIVER IMpepROVEMENtr Co., }19209] 1 
bD,.L. R. 610; 64 O. L. KR. 225. CAN. 


PART II. SECT. 2, SUB-SECT. 1. 
ac. Sale of food, drink & cigarettes. }— 
R. 2. Niwos (1928), 50 Can. Crim. Cas. 


PART Hi. sacle ee 2. 

ti. ~ Butiding contract.) - A con- 
tract executed on a Sunday four the 
dving of work which ts within the 
ordinary calling of a party thereto, 
eu. &® building contract with as 
carpenter & contractor, ie {legal under 
the Lord’sa Day, HR. 8. C., 1927 (c. 123), 


a, 4. 

Where in the carrying out of an 
illegal building contract the con- 
tractor's work & materials have been 
incorporated into a buijding he cannot 


one ee eee Semore me: 


-Mentd. 
Edelston, [1930] 2 K. B. 878. 
319. Add. Annotations :--Refd. Legge v. Legge 
(1928), 45 T. L. BR. 157; Shearn v. Shearn | 


Ciottliffe 


Sol. do. 


SIONERS 


330a. 


» OLA. 
367. Led. 


for” 


C'oM- 


recover on a quantum aera based on 
deft.» retention of the premises, since 
the latter is unable fo exereiwe un 
option to) return Che material 

FARRELL tt. SAWPPSKE (axh,), [1929) 1 
DL RR. 2x8; 3 WW. 2380 hUCAN. 


PART Il. SECT. 2, SUB-SECT. 4. C. 

Pi. - .) A searth & neIzUzE 
made, without warraut, by a pre- 
tentive officer of Alberta Liquor 
Control Hoard under the authority 
conferred on him by sect. 113 (2) of the 
Government Liquor Contra) Act of 
Alberta is not iegud beoanse made on 
& Sonday. Such exercise of said 
authority in not within the prohibition 
of 29 Car. 2,¢. 7. & belng a ministerial 
art fa lewful at common law hi 
ey rel. BEAUMONT #& | POSTHIN AK, 
{1929} 2 W. W. BL 4875 53 Can, Crim. 
Cas. 126; 24 Alta. L. K. 202. CAN. 


pi. - oJ -R. or. Wriornr (Alta.) 
11929) 1 W. W. K. 9973 52 Can, Crim, 
Cas. 285.- CAN. 


PART Il. SECT. 2, SUB-SECT. 2. 


230 xv. 0 - - --.)) 0 4n action for 
the recovery of daniagen occaslonrd 
by a motor veldcle on Sept. 5, 1928, 
was begun by writ issued on Mar. 3, 
1929 :—2Jeld : it was not Larred by 
Highway Traffic Act, 4.55 (1). Whore 
anything ia to be done in a certain 
tine after a given event or date, the 


Cc, 
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vr. 


fnnolation : 
PIOMsay dr RK. wB. Tat 


ae Ne A EOE TTT 


MISSIONERS vt. ST. Loki, Postion, PRUs TRA, 
REGISTERED (1030), 
405; 
Ted. R. 580, Co A. 


324b. ‘‘ For.’’| 


wT LR. ie; 7! 
revad, on other grounda, 16 


REVENUE  COMMIS- 
ffostich, TRUSTEES, 


INLAND 
Sr, LUKE, 


REGISTERED, No. 824a, carte. 


— .J--For the purposes of the statutory 
notice of appeal Sunday is not a dies non. 
R. ov. GREVILLE (1929), 21 Cr. App. Rep. 108, 


Refd. KK. or. Neoflln, 


- ad - 


das of the occurcence ds to be excluded, 
Mworvtine Kates, (0020) 20. ba. li. 
232; G40. L. 1. 2th. CAN, 


PART III. SECT. 3, SUB-SEOCT. 1. 


239 1. Conatrued lo effectuate intention 
of partiea.}-—-Where, under a ae 
contract work waa to be comploted 
by “Nov. 31” under penally of 
damages :- Jicld: this must be oon- 
strucd to mean Noy. 30, McCHRAN t. 
KINNEAR (1892), 22 0. BH. 314, ~CAN, 


PART III. SECT. 5. 


f IL -- Adjaurnment lo day of legal 
holiday.) The fart that a motion is 
adjourned to a statutory holiday docx 
not render the notico of motion vold.- 

1928j 3D. LK. 


RoBA vw. KELIINUTON, 
t, 300; 22 Sask. 


562; (1928) 2 W. W. 
Is. KR. 605,- CAN, 


PART Iil. SECT. 6, SUB-SECT. 1. 

343 Iv, -] On Sept. 8, 19235 
deft, wan the owuaer of an unticennee 
wireless rocelving set. Later ino the 
sane day, afta a visit of an iaspootor 
which was not shown to hase been 
connnunicated to htin, he took out a 
Heencee, On a charge of tmalatalning 
an unauthorised wireless set. fell: 
the fractions of the day were to be 
taken Into account, & deft. was ity 
of the offence. EBRAKE or, AR, 
{1928} S.A S. HL 1. - AUS. 


Casce 67—R16. EnGiisH aND Eimpmr Diaest SUPPLEMENT, 


: TORT. 
Part I!.—Liability for Torts. 


67. Add. Annotations scone aouey v. Fry & Reversionary Investments Corpn., 
(J. S.) & Sons (1929), 46 T. L. R. 108; pro) 2 B. 222. 
Watt». Longodon (1026), 08 L. 3. &. 5, 711 148, Add. Annotation :—Consd. Horwood ». States- 
838. Add. Annotations :—Mentd. Tolley v. Fry man Publishing Co. (1929), 98 L. J. K. B. 
At tee a a ee 
v on. w | « ° ° 
: 167. Add. A tion :—Refd. A.-G, v. Walker- 
88. Add. Annotation :—Refd. Fenton Textile gate cine ig Same v. Bloomfield, Same 
Assocn. v. Thomas (1929), 45 T. L. R. 264. v. Carlton (1980), 142 L. T. ee 
92. Add. Annotation :—Consd. Clark v. Ur wert 179. per Annotation :—Generally, Refd. 
Stracey v. Urquhart (1929), 141 L. T. Dairy Co. v. Jackson (one 99 L. J. a. 
131. Add. Annotation :— Mentd. Davies v. aa 181. 


Part V.—Waiver and Consent. 


216. Add. Annotation :-—Mentd. Cosmopolitan Ltd. (liverpool) (1929), 143 L. T. 296. 
Shipping Co. (Inc.) v. Hatton & Oookson, 


evel, 


PART II. SECT. 8, SUB-SECT. 7. T. By arule of the union, no member | referred to & a third were added as 
95 vi HeTEn v. ROSEN was to be allowed to work on any | defts.:—Held: what was done was 
: We; is is sub-contract taken from a building | dono for the purpose, not of injuring 
fet D. L. R. 276; 68 0. L. R. 210. contractor where ioe sub-contract was Itf., but of forwarding or defending 
mn ae GE oh MUNG ad | RNS can ght meet aa 
saw te) 6 notice mem of the 
PART VII. SECT. 7, SUB-SECT. 3.—A. | not fet 1d of pitt. the bricklayers | would be warned of the situation was 
1190 wil. —— —— —— |—Plif., noe ng for plif. would be withdrawn, | not a threat which was unlawful & did 
who was not a member of deft, union, La being members of the union. | not give any right of Hestigheta to rt _ 
touk a sub-contract under one T. to vit wha. T. told him this, said he | Hay ». OntTarro Bri 
supply all the labour, bnt not the would givo up! the content & did so; | Unton Ral 25 [ieee 2D. DL. TR. 336; : 
TOAterlal for tho brick-work & masonry icaet bogeet | he sued the’ union for | 63 0. L. h. 418.— 
work upon a building being erected by | damages he two mombers above 


Vol. XLITI.—~Cases 6-—408, 


TRADE AND TRADE UNIONS. 
Part 1.—Definitions. 


‘6. Add. Annotation :—Mentd. Rowson v. 
Stephen, Rowson v. I. R. Comrs. (1929), 14 
Tax Oas. 543. 

10. Add. Annotation :-—As to (2) Apld. a v, 
Oaslon, Frost v. Wilkins, [1929] 2 K. B. 188. 

10a. —-—.]——-I can find nothing in the Act to 


prevent me Uff dia to the word “ business ”’ 

one of ite or meanings—namely, work 

or cooupation (ie (Russge11, L.J.).—Frost v. 

Oaston, Frost v. Wiixins, [1929] 2 K. B. 

138; 98 L. J. K. B. 628; 141 L. T. 281; 

98 J. P. 192; 45 T. L. R. 417; 78 Sol. Jo. 
888 ; 27 1. G. BR. 480, 0. A. 





Part I11—Freedom of 


19. Add. Annotations :-—Co Fry v. Burma 
Corpn. (1929), 98 Ls oe K. B. 698. Refd. 
Proctor v. Ryall, Ryall v. Proctor (1928), 14 
Tax Cas. . 

Add, Annotations :—Mentd. Bailey v. Stoke- 
on-Trent Assessment Committee (1930), 46 
T. L. BR. 601; Cardiff Revenue Officer »v. 
William Lewis & Sons, Ltd. (1980), 28 
lL. G@. BR. 550; Stoke-on-Trent Revenue 
Officer v. Stoke-on-Trent Assegament Com- 
mittee & Potteries Electric Traction Co., 
etc., etc, (1980), 008 L. J. K. B. 428. 

Add. Annotation :-—Mentd. A.-G. for Manitoba 
v. A.-G. for Canada, [1929) A. CO. 260. 


27. 


Comal 


Trade and Monopoly. 


36. Add. Annotation :—Generally, Mentd. R. v. Minister of Health, Bx p. Yaffe, [1980] 2 K. B. 93. 


ee mma te tt ee 


Part V.—Restraint of 


181. Add. Annotation :—As to (6) Consd. ay ahs 
Ti Co. v. Jackson (1929), 99 L. J 
] 

143. Add. Annotation :—As to (3) Consd. ies ae 
rail Co. v. Jackson (1929), 99 L. . B. 

154. Add. Annotation :—As to (1) Refd. Express 
raid Co. v. Jackson (1929), 99 L. J. K. B. 
81. 

164. Add. Annotation :—As to (1) Consd. oS 

ie Co. v. Jackson (1929), 99 L. J. 

181 

Add. Annotation :—Retd. Re Brownie Wire- 


$23. 
Yel Co. of Great Britain (1920), 46 T. L. R 





$94. Add. Annotation :—Aae to (1) Consd. Express 
Tried Co. v. Jackson (1929), 99 L. J. K. B. 
18 
$08. Add. Annotation :—Retd. Express Dairy Co- 
o. Jackson (1929), 99 L. J. K. B. 181. 
PART IIL, SEOT. 2, SUB-GXCT. 2. tente of 
m 1, ——.}—The proper test in a Gosecurmens A Act, 
on under sect. 498 of the | % 309 (1), 
Code, which deals with | (2) declare by pros 
the lie the hide or ai : 
eH Seatac 
of 
ecorwe of tbe om 


a ae eet PE a at: 
—w oom, == MAORWAN 9. 


oak ES aa 


PART IV. MEOCT, 3, SUB-ERCT. 1. 
sp. Resivaiat by proclamation---Con 


tit) (N. 8, W.), 





Trade by Agreement. 


899. Add. Annotation :—Aa to (1) Refd. Express 
Paty Co. v. Jackson (1920), 00 T. J. KA. OB. 
406. Add. Annotation :—.As to (1) Refd. ge ang 
rid Co. v. Jackson (1929), 99 L. 
Fe 
435. Add. Annotation :—Refd. Express Dairy Co. 
v. Jackson (1929), 99 L. J. K. H. 181. 
488. Add. Annotation :—Aa to (3) Dbtd. fies ag 
aie Co. v. Jackson (1929), 90 1. B. 
457a. ‘‘ Within ten miles from X.’’—-Construed as 
within ten miles from the borough ibe per 
of X.]—OatTrLy v. THorPsH, [1900] W. N. 8 
470. Add. Annotation :—Refd. Ex a ie ety Co. 
v. Jackson (1929), 99 L. J 
477. Add. Annotation :—Refd. 
v. Jackson (1929), 99 L. J. 
488. Add. Annotation :—Refd. 
v. Jackson (1929), 99 L. J 


Ex ari y Dairy Co. 
Ex Fas asa Daly Co. 





included were dis 
DYER v. Lucaerr Ctoaa). 41 O. L. R. 
44 oh 


ton.}—By Local 


soft 


sr. , Pot rk. aa B, O— 
Onus 0 R. v CHUNG CavoKx 
(B. C.) 11b99)) fa 2 Can. Crim, Gas. 292, 
—CAN, 


PART V. SECT. 1. 


1. Who enter tnto od 
gender’ rd purchaser of (1926) 
WALL. BR. 95.—AUS 


Cases 489—1047. 


489. Add. Annotation :—Consd. 


498a. Clause against 


Express Dairy 
Co. v. Jackson (1929), 99 IL. 5 . B. 181. 


491. Add. Annotation :—Refd. Express sh Co. 


v. Jackson (1929), 99 L. J. K. B. 18 


497. Add. Annotation :—As to (1) & (2) Consd. 


ress Dairy 


Co. v. Jackson (1929), 99 
. K. B. 181. 


Ex 
L 

soliciting or canvassing 
customers --- Contract with infant.]— Deft., 
while still an infant, entered into an agree- 
ment of service with C., a dai an, as &@ 
milk roundsman. C. sold his business to 
pltfs., including the benefits of contracts of 
service with his employees. After a short 
time deft. left the service of pltfs. & served 
another dairyman, in the conduct of whose 
business he solicited & served the customers 


511. 


634. 


ENGLISH AND Empire Diaest SUPPLEMENT. 


C. was binding on deft., it was also binding 
on him with pltfis. Pltfs. claimed an in- 
junction & damages for acts committed by 
deft. which were alleged to be in breach of 
the agreement :—Held : the restrictive words 
were too wide & indefinite to be enforceable, 
especially in the case of a contract with an 
infant. The word ‘“ customers ”’ alone was 
used in so expanded a sense that that by 
itself was sufficient to render the restrictive 
clause inoperative.—-ExprREsS Datry Co. v. 
JacKsoN (1929), 99 I. J. K. B. 181; 142 
L. T. 231; 46T. L. R. M7. 


Add. Annotation :—Refd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 


Add. Annotation :—Refd. Express Dairy (Co. 
v. Jackson (1929), 99 L. J. K. B. 181. 





of pltfs. When deft. entered the service of Bide 
(. he entered into an agreement of service 705. pana abieat nly Sar uate - opens v, 
with C. This agreement contained a restric- apadopoulos ( )y ast aueehar 
tive clause with regard to serving soliciting 752. Add. Annotation :—As to (1) Refd. aa ah 
or canvassing customers of the employer, & Dairy Co. v. Jackson (1929), 99 L. J. K. B. 
it was admitted that if the agreement with 18]. 
Part Vi.—Goodwill. 
834. Add. Annotution :—Generally, Mentd. Curtis | 901. Add. Annotation :—Refd. He Thomson, 


Brown, Ltd. v. Jarvis, Jarvis v. Curtis Brown, 


Thomson v. Allen, [1930] 1 Ch. 208. 
lid. (1929), 14 Tax Cas. 744. 


908. Add. Annotation :- Refd. Lock v. Bell (1930), 
69 L. Jo. 279, 


Part Vil.—Trade Unions. 


954. Add. Annotation :~ .48 to (2) Refd. Re Home Add. Annotation :—Apld. Lamberton 
& Colonial Insurance Co., |1930] 1 Ch. 102. Thorpe (1929), 45 T. L. R. 420. 


967. Add. Annotation :—As to (1) Apld. Cotter v. : tot} tics 
National Union of Seamen, {1929] 2 Ch. 58. 1047. tice to the eee OF Ake 10S Ack, 
tone Aad. rmattion jot @ QI Rete Unt ——asious committees of toca uthorty 
: urs es : assed resolutions, which were confirmed by 
ae a era tees Teoh masta’ A v. adie he Seana the eit Macs certain of ied 
7), a TF. o20. s01G. VYoodrow wv. employees be require ecome members 
Trawlers (White Sea) & Grimsby (1929), 141 of ane of the trade unions in the resolutions 

L. T. 676. referred to. By that Act it was provided 
10486. Add. Citations :--98 Iu. J. Ch. 298; that it should not be lawful for any local or 
L. T. 88; 78 Sol. Jo. 190. other public authority to make it a condition 
PART V. SECT. 7. 


ni. ———- Whether extinguished by 
withdrawal from service.}—Under a 
contract covering a certain period 
between a travelling salesman & his 


Vv. 


141 


— ee the mewememecmimonmes seo at ew tine enn ww _-_ = — 


PART V. SECT. 8, SUB-SECT. 1.— 
A. (b). 


§25 iv. ——.]}—l'ltf. & deft. Z. had 
been partners in the restaurant. busi- 
uess. Z sold out his interest therein 


vendor of a restauravt business that 
she would ‘neither directly or in- 
directly have any interest or share or 
part in any other restaurant or similar 

lace ’® for five years in the town of 


.. held not to have been broken by 


to pltf. & covenanted with him that 
agiod 16 give his whole time to his | he, Z, would not during tho next | thé fact that tho vendor became a paid 
employer's service, & that he would | three years “carry on or cngage in, Sok Ag re t = ar bps td Poe oF 
othor than those of the employer. The | 26 4 principal, agent, director of & oo., P oO te byt © ven oaltho rte tal ing 
contract placed no restriction on him | Servant or otherwise, or take part in ite f } oh interest in th 
after the pe of the expiry of tho con- the business of a restaurant or cafe or therefor any right or in BU in e 


urant, to be applied by P. in pay- 
on pie 
she 


store’? within the city of Victoria. 


}sancin Dhar ieee hae dra Deft. P. opened a combined cafe & 


t bim 
from selling other 


c 
+f before that ment of the amount o 


ods 


ange candy shop & omployed Z. to manage | Purchase of the buflding in which 
wines’ ryan eae ears ‘ padi "tor the latter. Plitf. sued Z. for damages woe carrying a said ee We leeks 
his dis " The salesman, after | for breach of the covenant & for an | t. BOE wry a “dp A ae aN a 7 
working under the contrant, left the | injunction to restrain farther breaches $29; 3 W. W. R. : : 


& also claimed damages from Z.’8 wife 
& LP. for inducing Z. to commit such 
breach & from all the three defta. on 


the und that they had wrongfully 
rirod to USINORS : 


service & siete etone of coucem 
selling competing goods; 8 with- 
drawal was accepted by the pitf. as a 
breach of contravt :-—Held : the reatric- 


t (p. 52). varied [1928] 1 D. L. R. 
1009; 61 O. L. BR. 558.—CAN. 


con injure — 
tion wan not intended to govern the | (7d: the eppeal should be allowed, | PART V. SECT. 8, SUB-SECT. 2.—A. 
tract by breach, & that, if so intended, | the injunction prayed for granted & sa. Correction of _iudament—Juris- 
rousonaiie’ &) ‘ghomfomeatio--Gee- | defia-Lames, Garam (B.C). | Urpoe Hasnanioe, (19981 8. Re QW 
S LOM EARS So” eeignone, | [1990] 8 'W. W. R. 423.—CAN. TRUS. Pt ay 


LACH-BaRKLOW Co. v. Mao 
[1928] 3 W. W. R. 150.—CAN, 530 ii. ———.]—An agreement by the 
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+ 


of the employment, or continuance in 
employment, of any person that he should 
of a trade union, 
d should be void. 
assing of the Act instruc- 
tions were given by a committee that only 
men belonging to a specified trade union 
should be employed in respect of certain 
. casual labour; & an employee, who was 
dismissed accordingly. obtained a declara- 
tion in the county court that his dismissal 
was illegal. A member of the council there- 
upon brought forward a motion having for 
its object that instructions should be given 
that the resolutions of the committees should 
cease .to be operative; but the motion was 
defeated :—Held: in the circumstances the 
ct. should declare that it was not lawful for 
the local authority to require any person, as 


or should not be a member 
& that any such condition 
Shortly after the 


ee) 


PART V. SECT. 9, SUB-SECT. 5. 


h i. One year—-Five mitcs,}— 
Held: the restraint in respect of the 
period of one year from the ternijnation. 
of W.’s employment was not un- 
reasonable; but the area within a 
5 miles radius was wider than was 
reasonable, & was void.— MARQUETY 
v» WATSH (1929), 29 & R. N.S. : 
298; 46 N.S. W, W. N. 71.—AUS. 


PART V. SECT. 9, SUB-SECT. 13. 


m I. Five yeara—Tu enty miles.) 

—~When a contract in restraint of trade 
js severable as to the arcaa covered 
thereby it may be recoverable & valid 
as to one part of the total area & 
unreasonable & invalid as to tho 
remainder. Pitf., a physician practis- 
ing in Nanaimo, who contracted to give 
proteseional service to certain miners 
here, cngaged deceit. to assist him in 
that work under an agreement which 
provided that on ita termination deft. 
would not, for five years, practise in 
the city of Nanaimo or within a radius 
of 20 miles thereof. The agreement 
having been terminated, deft. com- 
menced practice at Ladysmith, 16 
miles from Nanaimo :—Held : that the 
restriction was valid as to the city 
of Nanaimo & invalid as to the area 
outside of it.~—HALL v. Morr, [1928] 
1D.L. R. 1028; (1928) 1 W. W. R. 460; 
39 B. O. R. 346.—CAN. 


PART V. SECT. 9, SUB-SECT. 17. 
697 i. Validity or reasonablencas of 
covenant-— Covenant not to solicit em- 
er’s customera—For sic months.| - 
Held: the covenant was not un- 
reasonable.—-CooTE v. SPROULE (1929), 
29 &. R. N@S. W. 578; 46 N. 8. W. 
W. N. 180.—AUS. 


PART V. SECT. 9, SUB-SECT. 25. 


b (p. 72) i. —--.}-—- Deft. had carried 
on in Melbourne for some years a shoc- 
manufacturing business under a firm- 
namineo of which hia own name formed 
part. By a clause in an agreement for 
the sale of the business & goodwill deft.. 
as one of the vendors, undertook not 
to carry on or be e or concerned 
or interested in, or permit his name tu 
be used in connection with any similar 
buainess within one hundred miles :- 
Held: the cae baler ace eri 
was necessary 0 gO ‘: 
& was cntcrosabls.'r. W. CRONIN 











SHOE Pry., Lrp. ¢. CRONIN (1929), 
Vv. he 244; (1929} Argus L. ht. 213. 
—A ry) 


PART VII. SECT. 2, SUB-SECT. 2.—A. 


sb. International labour union.}—In 
an action by an unincorporated inter- 
national labour union against an 
incorporated society of manufacturers 
to enforce an agreement in writing in 
the nature of a collective bargain, 
mado in 1925 by way of settlement of 


| 
! 


Vol. XLIII.—Trade and Trade Unions, Cases 1047-1197, 


L. T. 204. 


206. 


1122a. 








disputes between local manufacturers 
& loca] labour unions, it was beld the 
international labour union was an 
illegal society incapable because of ts 
illegality of maintaining thir action 
ar any civil action tn an Ontario Ct.-— 
POLAKOFF v. WINTERS GARMENT Co., 
I Aad He L. R. 277; 62 QO. lL. R. 


PART VII. SECT. 3, SUB-SECT. 1. 


sd. Agreement belween union ds em- 
ploycr—Who may enforce.jJ—In_ the 
case of a “‘ collective bargain ”’ betweon 
a group or union of employees & an 
employer a workman who rannot show 
privity by representation,  cither 
authorised or udopted, or by statute 
cannot claim it, & has no right. to call 
for the enforcement of the bargain. 
Where in making such an agreement 
the union assumes to speak on behalf 
of its members only, a non-ipember is 
not in a position to ratify it, although 
it states that it is made “for enm- 
ployees,” & the omployer intended 
that it should apply to all employees 
& has in fact so applied it. Nor since 
the subject-matter of such an agrec- 
ment. i.¢, rates of wages. hours & 
conditions of labour, it: not property 
the non-member cannot claim that, it 
created any benefit for him which be 
can enforce as a trust.— YOUNG 1. 
CANADIAN NORTHERN KY. Co., |1920) 
12. 1. 2. 4525 2 WoW. 1. S853 38 
Man. L. Jt. 283.-- CAN. 


PART VII. SECT. 4, SUB-SECT. 7. 


1063 i. Officers -—- Klection -— _Con- 
struction of rules.) - Pith, a member & 
a trusteo of a trade union, was dul 
nominated for the presidency, his 
nomination paper deing  perfcctly 
regular & in order. Tho coinmwittee of 
management resolved, without any 
warrant under the rules of the union, 


to reject his nomination on the ground 
of personal unfitness for tho office, & 
subsequently the returning — officer 


declared the other candidates, H., one 
of defts., duly elected ae aa no 
ballot having heen held, - himself 
presided at the meeting in question, 
which su resolved, witbout having 
afforded pltf. an opportunity of being 
heard. be meeting consisted of 
soven members, of whom only two had 
paid their subscriptions, although the 
rujes required a quorum of five 
financial members. The rules pro- 
vided for an attendance fee of 2s. 6d. 
for each member of the committee, of 
whom the president was an er 0 
member, in of each co ttee 
1 ela : the decision of the 
committee of management was invalid 
on the following grounds: namely, 
the committee had no power to reject 
pit?.’s nomination; H. was present, 
presiding at the : the com- 
mittee did not afford pitf. an oppor- 
tunity of being heard on the q on 
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1087. Add. Citations :—[1929}] 2 Ch. 58; 
L. J. Ch. 323; 141 L. T. 178; 78 Sol. Jo. 


a condition of employment or continuance 
in employment, to become or to be a member 
of a trade union.—A.-G. v. 
CoRPN. (1928), 98 J. P. 83; 27 L. G. R. 192. 
1086. Add. Citations :-—-98 L. J. Ch. 401; 


BIRKENHEAD 
141 
98 


{ 
1092. Add. Annotation :—Refd. Cotter v. National 
“Union of Seamen, [1929) 2 Ch. 58. 
1122. Add. Annotation :—As to (1) Refd. Cotter v. 
National Union of Seamen, [1929] 2 Ch. 58. 
Not 
proceedings intra vires.|—CorTrEeR v. NATIONAL 
UNION oF SEAMEN, No. 1087, ante. 
1127. Add. Annotation :—As to (1) Refd. Cotter v. 
National Union of Seamen, [1920] 2 Ch. 58. 


individual members—Where 


of his cligibility for office; é& thew 
was no quorum of qualitied mombors.- - 
CRADNOCK vv, DAVIDSON, [1929] 8. RK, 
(Q.) 328. AUS, 


PART VII. SECT. 5, SUB-SECT. 2.—A., 


of, ——- Claim bascd on arbitration 
derree.}--Tho rulos of «a master 
plumbers’ assocn. provided that 


members who tendered successfully 
for contracts should pay a porcent. 
on these contracts to the funds of the 
assocn. <A clasin mado by the assocn. 
against a 1oember in terns of the rules 
was disputed by him, & a minute of 
reference wan ontered into by the 
arties referring tho matter to arbitra- 
fon & agreeing to abide by & Imple- 
ment the arbiter’s decrec, & consenting 
to registration & execution. Tho 
arbiter decerned in favour of the assoon, 
Thereaftor the member was seques- 
trated, & the agsocn., founding on the 
decreo-arbitral, lodged a claim in tho 
sequestration, which his trusteec = in 
bankruptcy rejected, tn dey hg that, 
under Trade Union Act, 1871, 4. 4, 
it was unonforceable 3-—- Held : a oo 
original clalin could not have been 
ontortained fn a ct. of law in rospect 
that it wos based on an agreemeut 
excluded by sect. 4, no suoh restriction 
affected the claim here in question, 
which was a claim based upon a pew 
& independent agreement by the partios 
to arbitrate & to implement § the 
arbiter's dccision--EDINBUNGH Masi er 
PLUMBERS’ ASBOCN. t. MUNKO, [1928] 
S. Cc. (Ct. of Seas.) 565.--SO0OT. 


PART VII. SECT. 5, SUB-SECT 3. 


1123 iv. — - J) BRENTALL vw. WET- 
ricK, [1928] N. Z. L. 1t. 788.-~N.Z, 


PART VII. SECT. 6. 


sf. Hiindering provision of 
arrvice-— Whether indictable.)- Held: 
tho offence created by soct. 30k of 
Crimes Act, 1914 1920, is not an 
indictable offence, & the offence can 
be tried In a ct. of summary Jjuris- 
diction. Rk. ov. ARCHDALL & ItosKK- 
RUGE, £0 p. CARRIGAN, & Ex p. Brown 
(1928), 41 C. L. RR. 128.--AUS, 


PART VII. SECT. 7, SUB-SECT. 3- -A. 


1184 vi. ——-.]— Pitf., a tally clerk, 
was employed by Westralian Karmers, 
Ltd., to assist in the loading of the 
steamer ‘ B,” PItf. alleged that deft. 
union & the other defts., W. & M., who 
were respectively the president & tho 
secretary of the union, combined & 

to induce Westralian 
Ltd., to dismiss plitf, from 
his oxnployment & to cease to employ 
him. There had been a dispute 
hetween deft. union & the Australian 
Workers’ Union, & the 
deft. union had resolved that they 
would not work on the wheat stacks at 
Geraldton. Vitf., after being elected 


public 


Cases 1216-1909. Ewnonien ann Exuemr: Deaxer Surriement, 


1215. Add. Annotation :—Refd. Musical Per- Adé. Annotétion e-~—-As t (1) » Cotter 
formers’ Protection Assocn., Ltd. v. British vw. National Union of Seamen, [1969] 2 Ch. 
International Pictures, Ltd. (1980), 46 58. 

T. L. BR, 4865. 1208. Add. Annotation :—Conad. Hoare 8 

1287. Add. Annotatwn :—Generaliy, Refd. The Statesmen Publishing Oo. (1920), $8 L. ce 
Croxteth Hall, The Celtic, 11960} P, 197. K. B. 460. 


Part Vill_—Trade Protection Societies. 


08. Add. Annotation :—Distd. BR. v. General Medical Council, [1930] 1 K. B. 562. 





a member of the deft. union ia Nov thereby injure ean & au infunet pitt. wee a danend by the employees to 


1926, accepted wore on the wheat entitled to es & n-unloniste i, papper aa there 
stacks Meld there was ua Mega eytrs aaa no vevidente pen sree 
commen Ep pal among the Coron (1928), WAL, TOR. sf haar between 
majority of the members of the union into with, tenet To bon compel ee aS Boe 
on the jetty Bo nOTAINS ut opty oe the empl tpi 
policy @ union n wor . SECT. “SHOT. 1, demand made 
with a man who had worked on the PART VIS 8, SUB . nop-unionista sho 
wheat stacks; 8 common 1237 x. +}--Three dette., officials offence 





; <2) such 
understanding was biought about by of a union, were charged with a MULLER & ea Ti Tioe? ait, fe Rie 
defts, W & (3) the members of an act in the nature of a atrike, Pane] $53.—-A. UB, ii. 
the union combined to enforce com- they instigated certein employees to 
plianou with their demand that their do an act in the nature of @ atrike, PART VII = 8 SUB-GECT. 2. 
with ie should terminate ita contract namely, to discontinue their ir exaploy, . i seinat: 
8 ORS such combination was ment in pursuance of an ti, —— Soptithy, oe 2 
the real intention was made by the said sorioyecs v0 - com 2 compe HoLOwasK awa ( meta i R. 
_ gicealles nat of his contract & their employer, M., to 397; 24 Can, Crim. Cas. 224.—OCAN. 
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Vol. XLIIL—Cases 5--386a. 


TRADE MARKS, TRADE NAMES AND DESIGNS. 
Part 1.—Trade Marks. 


5, Add. Citation :—[1020] 1 Oh. 1138. 
20. Add. Annotation :—As to (2) Refd. Re Liver- 
“8 ani oe Co.’s Applications (1928), 


$2. Add. Annotation :—Mentd. Huntoon Co. v. 
Kolynos (Incorporated), [19380] 1 Ch. 528. 


53. Add. Annotation :—Consd. Re 
Electric Oable Co.’s Applications (1028), 46 
R. P. O. 90. 

67. Add. Annotation :—Ase to (2) Consd. Re 
Liverpool Electric Cable Co.’s Applications 
(1928), 46 R. P. ©. 89. 

Tia. —— ——.]—The Liverpool Electric Oable 
Co., Ltd., rik tee to register the words 
** Liverpool Cables ’’ in Parte A. & B. of the 
register in respect of electric cables. The 
applications were refused on the grounds 
that, although evidence went to show that 
those words indicated to the trade the co.’s 
electric cables, the word “ Live 1’? was 
not primd facie papers of distinguishing 
those cables or of becoming distinctive of 
them; that Liverpool was one of a class of 
geographical names which were of such 
importance that the names ought not to be 
eo to any one trader; that the word 
‘* Liverpool ’’ describes the common cha- 
racteristic of vast quantities of goods, 
namely that they come from Liverpool, & 
that phrase “ Liverpool cables ”’ therefore 
meant, not the cables of the applicant co., 
but cables manufactured or dealt in at Liver- 
pool :—Held: the Registrar had proceeded 
upon the right grounds, & that his decisions 
were correct ; the Registrar is not bound to 
accept an application in Part B. to register 
upon proof of user or that the mark is in fact | 
distinctive ; it is B aa of his duty to con- 
sider as a judicial officer applications put 
before him ; he may refuse registration if not 
satiafied that the proposed mark is capable 

of distinguishing ; in considering whether a 
aphical name is registrable, both the 

fooality & the goods must be taken into 

— & the ars of Ay ee an 

important commercial centre as Liverpool, 

even though it may in fact be distinctive 
of the gaoak in respect of which it is sought 
to register it, is not registrable.—He LivEr- 

POOL Bizcraic OaBLE Co. Lip.’s APPLica- 

TIONS (1928), 46 BR. P. C. 99,0. A. 


es 





te goods that are 


Liverpool 114, 


248. Add. Annotation :--Refd. Re 


326a. —— 


Add. Annotation :—Refd. Re Liverpool, 
Electric Cable Co.’s Applications (1928), 46 
R, P. ©. 98. 

Add. Annotation :—Refd. Re Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. CO. 99. 

Add. Annotation :—Consd. Re Liverpool 
arias ee Co.’s Applications (1928), 46 


188. Add. Annotation :—Consd. Re liverpool 


Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 


Liverpool 
Electric Cable Co.’s Applications (1928), 46 
R. P. C. 99. 


249a. Triangle & word ‘‘ Triangle ’’-- Triangle é& 


word ‘‘ Nicholson,.’’]—Applts., who were 
brewers, owned a registered trade mark con- 
sisting of a solid triangle usually coloured red, 
& they rezistered an additional trade mark 
consisting of the word ‘ Triangle.”’ Hesps., 
who were also brewers, had for many years 
used as a mark on their barrela a broken 
triangle with the letter ‘‘ NN” inside, & thoy 
appned tu register that mark, with the word 
‘Nicholson ” below the triangle, as their 
trade mark for intter beer, & to have applts.’ 
additional trade mark, consisting of the 
word ‘‘ Triangle,’’ removed from the register. 
The Assistant Comptroller granted resps.’ 
application for registration of their trade 
mark, limited to a white or black here ie 
& also their application for removal of the 
word ‘“ Triangle ” from the register :—Held ; 
on the evidence the symbol triangle & tho 
word “ Triangle’ meant to the gencral 
public applts.’ beer, &, as there would be a 
serious risk of confusion between the marks, 
reaps.’ mark wuuld be calculated to deceive, 
& therefore resps.’ mark ought not to be 
registered é& applita. were entitled to have on 
the register their trade mark consisting of the 
word ‘ Triangle.”"——He NicHOLSON & HONS, 
Lrp., APPLICATION (10930), 46 T. 1. RR. 389; 
47 hk. P. C. 366. 


285a. Duty of Registrar--To impose conditions— 


When possibility of deception or confusion.}—- 
Norss op OFFICIAL RULINGS (1929) A (1929), 
46 R. P. ©. App. i. 

J|—J. & J. Colman, Ltd., plied 
to register in Part A. of the regis in 


Re ES QE ENS LRN eee Me ree a on 





Trade Matk & Dowlgns Act, pasged in county, ane ot the , fart thu 

shat 7 Pp O geet, prior wus not Infonded by 

Zo goods feable.}--The | oe a 5, 1087" c 1. ‘win intended as | the Trade Mark Act that o trade mark 
trade mark ve oe the. terme of 


tight be refuacd registration mpon eae 
ra) 


a nl o 
tole 6 (ter) of the Convention for the | ground that it consisted of ‘ a 
of trade sign the | protection of Industzial Propert; control & sruarautec signa or stamps." 
putinens of exchanging Sommnolties at The Hagne in 1025, & 4 — BIRMINGHAM JEWELLEHS & SILVER- 


by harter or by buying & peliing for 
money, kc Bot in the senso ne pee 


wea @ siguatory 


' SMITHG’ ASSOON. ¥. STUCK, [129] 
bh (g) | Ex. OC. H, 175.~ CAN. 


as applied to the Tg | wae merely to add to the ds upon dN wapaper.J-—The name 
seg oa high ergs rien Swot: Con whtoh the Minister might refuse to | of a emnaiee ts note proper subject 
Po 11929) Ex. C, B. 168.—CAN, ® mark, The fact that the | of a trade mark susceptible of being 
. " to refuse to ston Trade Ma k t Desig ep toa er ya 
PART 1. GOT. 2, SUBGECT. 1. | marks which comet, im whole or in | OF Conroe, PUBLISHING oe D. 
Gficial control or guarantee part comtved gusran ». RRVORD PUBLISHING +» L0D., 

or Meee t-The amendment Cf the | sens oF sampe ” sdoyted by another | (ivzy) Ex. C. 2. 168.—CAN. 
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Cases 326a—465. 


327. 
331. 


337. 


class 42 a label in respect of semolina. The 
registrar refused the application, on the 
ground that semolina & mustard prepared 
for use as food were goods of the same 
description, & appcts. refused to agree to the 
association of the mark with earlier marks 
in respect of mustard. Appcts. appealéd to 
the ct.:—-Zfeld: mustard falls under the 
description of a condiment & semolina under 
the description of a cereal & the goods are 
not of the same description, & the registrar 
should be directed to reconsider the question 
as to what association with the cereal group 
only should be required.—-Ive OCoLMAN J. J. 
Lrp.’s APPLICATION (1929), 46 R. P. C. 126. 
Add. Annotation :—Mentd. Huntoon Co. v. 
Kolynos (Incorporated), [1930] 1 Ch. 528. 
Add. Annotations :—As to (1) Refd. Cham- 
pagne Heidsieck et Cie Monopole Societe 
Anonyme v. Buxton (1929), 46 T. L. R. 36. 
As to (8) Refd. Re Proctor & Gamble Co.’s 
Petition, Proctor & Gamble Co. v. Pugsley 
Dingman & Co. (1929), 46 R. P. C. 421. 

Add. Annotation :—As to (1) Consd. Re Liver- 
pool Electric Cable Co.’s Applications (1928), 
46 R. P. ©. 99. 


$39a. ——.]—Re LiveRroon ELEorRic CABLE Co. 


414. 


Lrp.’s APPLICATIONS, No. 77a, ante. 
Add. Citations :—[1929]1 Oh. 92; 140L. 7.9. 


414a. Prevention of deception—Not right to control 


conditions of resale.|—The statutory right 
now conferred on the registered proprietor 
of a trade mark by Trade Marks Act, 
1905 (c. 15), s. 30, is the same as that 
which was conferred by Trade Marks Regis- 
tration Act, 1875 (c. 91), 8. 3, namely, the 
right to use the mark as a trade mark to 
indicate that the goods upon which it 1% 
placed are his goods & to eaclude others 
from selling under the mark goods which 
are not the goods of the registered pro- 
prietor. This right does not carry with it 
any right to control, by the imposition of 


465. 


ENGLISH AND Emprree Diasest SUPPLEMENT. 


conditions or restrictions, the eeting 
dealing with the goods undef his mar 
other persons. 


Pitfs. produced ap acti’ in France. 
They sold ‘‘ Champagne Dry Monopole ”’ in 
England & France, the wine sold in France 
being the sweeter of the two. The labels on 
the bottles containing the wine sold in 
France bore the word ‘‘ Brut” & sufficiently 
distinguished in England, as the ct. found 
as a fact, that wine from the wine prepared 
for & sold in the English market. Its., 
who were the registered owners of trade 
marks under which the wine 5d gach for 
English use was sold, took certain steps to 

revent the Brut wine from being sold in 
ingland. Deft., without being a party to 
any breach of contract, moported pltis.’ 
Brut wine into England, & sold it there in 
bottles bearing the same labels which plitfs. 
themselves used on the bottles containing 
that type of wine. In an action for an 
injunction to restrain the infringement of 
pltfs.’ trade marks by the sale of the Brut 
wine in England & from passing off that type 
of pltfs.’ wine as & for pltis.’ wine pre- 
pared for the English market :—Held: 
(1) deft. by the sale of the Brut wine in 
England, although prohibited by pltfs., 
under the very marks which pltis. them- 
selves adopted to distinguish that type of 
their wine, were not guilty of passing off the 
Brut wine as & for pltfs.’ type of wine pre- 
pared for the English market; (2) deft. was 
in no wise affected by the restrictions sought 
to be imposed by pltfs. against selling or 
dealing with the Brut wine in England. The 
action was, accordingly, dismissed.—CHAM- 
PAGNE HEIDSIECK ET C1E MONOPOLE SOCIETE 
ANONYME v. Buxton, [19380] 1 Ch. 330; 99 
L. J. Ch. 149; 142 L. T. 324; 46 T. L. R. 
36; 47 BR. P. C, 28. 
Re 


Trade Mark (1928), 46 R. P. C. 18. 


or 
by 


Inescourt’s 


PART I, SECT. 2, SUB-SECT. 11, 


se, Meaning of.}|-—-To be a fancy term 
& not a descriptive term, a mark 
applied to goods must be obviously 
intended to be non-descriptive. Where 
words are primd facre descriptive, the 
fact that the article to which they are 
applied does not answer the description 
imported by them, will not make them 
fancy words.—ORANGE CrRusH (Avs- 
TRALIA), LTD, v. GARTRELI, (928), 28 
Sg. R. ot W. 392 H 45 N. 5. Vv . Ww. N. 


PART I. SECT. 3, SUB-SECT. 2. 


af. Secure Jor costs—Whether or- 
dered.}—-Ifeld:: a potitio. in a pro- 
ceeding before t ot. fo an order 
entitling him to register a trade mark 
is a pitf., & when residing abroad may 
be compelled to give security for costs. 
~—ENERGINE {EFINING MAND- 
FACTURING Co. v. IRVING, (1927) Exch. 
C. R. 235.—-CAN. 


PART I. SECT. 4, SUB-SECT. 2. 


418 1. Mark registered under specific 
mark—U se only in respect of one article 
class not 

Co 
Co. v. PuGaLEY 
Dinaman & Co., Lrp. (1929), 46 
n. P. C. 421.—CAN, 


PART I. SECT. 5, SUB-SECT. 1.—-A. 


u—Grounds for—-Prior 
anplicant.}—GoLp 


426 {. Removal 
user by MEDAL 
Camp FURNITURE » Co. wv. GoLp 


MEDAL MFa. Co., [1928] 2 D. L. R. 
819.—CAN. 


PART I. one e 5, SUB-SECT. 1.— 


b i. -—-— .]—Proceedings were taken 
to expunge a trado mark consisting of 
the words ‘ Hirdseye Macaroni,’’ 
registered in ect of macaroni. It 
appoared that the word ‘“ birdseye ”’ 
had acquired a definite meaning in the 
trade as denoting small annular 
particles of macaroni’ :—IZZeld; the 
trade mark used in respect of small 
annular particles of macaroni was 
descriptive of the character of the 
goods, & if used in respect of other 
macaroni would be likely to deceive. 
Tho trade mark was therofore ordered 
to be expunged from the — 
ke Hanoock’s GOLDEN Crust PTY., 


Lrp.’s TRADE MARK, [1929] Argus 
LL. LR. 403 (21929) V. L. RK. 17.—AUS. 
b fi. ———~.]}-—TPltf. was the owner of a 


registered trade-mark ** Honey Dew ”’ 
used in connection with the sale of a 
vertain orange-flavoured drink. The 
op where it was sold had a cha- 


rac ic interior arrangement & 
equipment & the mark had become 
well known to disti the beverago 


sold by pitf. from that of others. Deft 
subsequently C) the words 
‘* Flora Dew ”’ as ita trade-mark for a 
drink, displaying said trade 

inark in & about its shops much in 
the manner employed ny pit. & in a 
pronounced manner  follo tho 
terior arrangement & equipment of 


1344 


eagles shops :—~—Held: deft. could not 
said to have adopted his mark with 
ving a distinctive descrip- 
tion to his beverage, but rather to e 
advantage of the business connection 
& efforts of a rival trader, & such trade 
mark being Hable to mislead, should be 
expunged from the register. In con- 
sidering whether one mark is an in- 
fringement of another resemblance 
between the two marks must be con- 
sidered with reference the ear as 
well as to the eye.— HONEY DEw, LTD. 
vw. Rupp, (1929) 1 D. L. R. 449; Kx. 
Cc. R. 83.—CAN. 


b iif. ——.}-—In 1923 resp. regis- 
began using in Canada 


a view of 


tered, & ? a 
trade mark consisting of a triangle 
bearing the words ‘‘ Deer Skin Finish ”’ 
above the wo ** Dan Dobbs,” & a 


triangle below bearing the wo 

* Character Hats,’’ for use in the 

of felt & straw hats. Some years 
before, petitioncr, who was in similar 
business, adopted ite president’s name 
“ Dobbs ” as a trade mark, to be used 
in the sale of ita bats, & has since used 
the name to the present in Canada, & 
now by its petition asks that .*8 
tra mark be expunged : 


Vol. XLdit.-‘Trade Marks, Trade Names and Designs. Cases 568-—O1de 


BSS. Aad. Citation >—140 L. T. 19. 


* %9 registered in class 48 respec 
of face powders & similar toilet articles, 
brought an action for ent of the 


which were nearly crposite to those of pitts 
Pitfs. alleged (inter alia) that defts.’ shop 
front was identical with that of pltfs., save 
in colour & the substitution of the name 

e i Bemaldé ” for “ Nildé " :—Held : the name 
‘‘ Ernaldé"? was not adopted with the 
intention of deceiving, & did not in fact 
deceive, the public, ; there had been no 
t of the trade mark.—Socrtrh 

La PaARPUMERIE Nitph v. erates Lrp. & 
Fryer (1920), 46 R. P. C 


655. Add. Annotation :—Refd. es Inescourt’s 
Trade Mark (1928), 46 R. P. CO. 18. 


684. Add. Cilation >-—subsequent proceedings (19a0}, 


46 R. P. 6.100, 0. A. 


6840. ——.]—Sronz J. B. & Oo. 


STEELACE MANUFACTURING Oo., Law. st p80), 
46 R. P. O. 406, OC. A. 


686. Add. Annotations :-—Mentd. Stone J. B. & 


& Co. 
v. Steelace Manufacturing Co. (1028), mn 
R. P. ©. 192; Champagne Heidsieck et 
reac ear Societe Anonyme v. Buxton dese. 


694. Add. perenren :—Montd. Cham Heid- 


sieck et Cie Monopole Societe nyme v. 
Buxton (1929), 46 T. L. R. 36. 


606a. Strikt out statement of 


olaim-—Rea 
eee —JAEGER Co., Lip. v. JAnGER 
(1929), 46 R. P. C. 886, O. A. 


818a. ———-_ Possibility of confusion.]—Enison 


ACCUMULATORS, Lrp. v. Epison Sroraar 
BATTERINS, Lrp. (1929), 46 R. P. O. 482. 


836. .,4dd. Annotation :—Consd. Johnson & Son 


(Loughborough), Ha. v. Puffer (W.) & Co. 
(1980), 47 R. P. C. 05. 


— ee a ee 


Part I!1—Compulsory Marks. 


840. Add. Annotation :—Mentd. Egan v. A.-G., [1930] 1 Oh. 288. 


” 


Part Iil—False Marks and False Trade Descriptions. 
877. Add. Annotation :—Refd. Allen v. Whitehead (1929), 45 T. L. R. 656. 








Part IV.—Designs. 


8938a. Wolf-cub head for Boy Scouts’ pole.}]—As a 
model of a wolf-cub’s head produced from a 
mould in papier mache & intended to be 
displayed as their totem on the tops of poles 
by the oy Scoute Assocn. consisted of 
‘“‘ features of shape, configuration, pattern, 
or ornament gopliea to any article’ of 
Lp ier pi gehen or artificial substance by an 

industrial p , it was therefore a desgn 
within they definition of Patents & Designs 
Act, 1907 (c. 29), s. 938, as amended by 
Patenta & Designs Act, 1919 (c. 80), s. 19, 





& consequently was capable of being regis- 
tered under the 1907 Act.—PyTram, Lrp. 
v. Mopgers (Lricnsten), Lrp. (1980) 1 a 
639; 99 L. J. Ch. 381; 143 L. T. 227; 

T. L. R. 200. 


910. Add. Annotation :—Folld. Dean’s Rag Book 


me v. Pomerantz & Sons (1930), 47 HK. P. C. 


910a. ———.}—FPitfs. were the owners of a regis- 


tered design for a toy animal of three 
dimensions known as Mickey Mouse. Deft, 


PART L Bgaich 7, perdinee 2.—B. holler the args en ae Act, the 


~———~ Matter to pray & oT ee : 
ete teen the soctnnd one manu. | 7 7 Ren. 169,— G0." ; eee ee Se AYER Ch ee roee ‘ar 
facturer are so packed arranged a Exob. oC. Re 160; {1oag] 3 
ee. aaend ie cea of | PART I. SECT. 7, SUB-SECT. 2. -E. rR sh. R 4eb pl 
in the case of starch & tea, the simi- ag. Directions on medicine, 
larity common to all doee not of iteelt | two traders are” solling “hp same | PART IV. SECT, 2, SUB-SECT. 1.— 
exposes the mantfacturer to an action the one prints mm bis C. (b). 
{ofringement, but makes it Incum- | bottle Atrections to r ite 904 ill. Originality one 
npon him to take care that his | such directions to be coment, it is ne ag exercise of. tellectual activity » 
mark is really dis- infringement of euch label te copy or | 8 8s to suggest for the firat time the 
hing, be amr aimi- fepest suc hh directions; otherw — od Bg application oe 2 pe pattern, 
matters berty as a manufacturer shape, orna 
w. are not commen t0 the trade, unduly interfered with. T HENR y K. | subject-matter to which it not 


» In this | Wamporzs & Co. 


pera trader, 
leben mmanutacvurer’s name, printed CHEMIC4AL CO, ay 


». HEnvay | been a nited before. ‘To constitute an 


Usnava, Ltp., | or a there must some 

large letters at the to being really 1929 GC. RB. substantial erence between it & 

diaineuiahing. serge enact as nei Natentas ston aac licous chavettee = 
— ° a 

Huwky K. Wamrotz & Co., . 0. PART IV. SECT. 1. OLAT WORTHY & oN, Lt Lrp. 9. Dam 


Henvay Creicat Co. OF ReaD A, sd. Industrial design. tg ag | DrePLa 


define “what fntusttial designe 


af. 1345 


FIXTURES, 
LR 11: B.C, 490 | ieee, 
Act foes net | Ex O'R. 130--—-OAN. 201 ant, (0048) 
85 


Cases 910a—11%00. Ewatisa avo Emeren Dieser Suestancc. 


had since we on the market another 

toy animal known as Squeaky which pltfs. 
alleged was an infringement. A motion by 
defts to rectify the a eee | by the removal 
of pltfs.’ design was ordered to come on with 
the hearing of the action. Defts. nae 
in the action that there was prior publication 
& filed particulars of objections in which 
publication of pictures & representations in 
two dimensions of the same or a 5 toy 
was alleged & they submitted that the demgn 
was not in the circumstances a ay is 
subject for registration:—Held: (1) the 
registration was valid, & (2) there had been 
no infringement.—DxEan’s RaG Book Oo., 


Pa 


‘Lrp. co. Powmeanm & theme te Be eee 
Rae Boor Co., Leb, F. ‘ 
Dasione Aq, 1907 po Tie (esos 
988. Add. Annotation :--Cons. Dean's Book 
re v. Pomerante & Sons (1880), 47 . P.O. 


Ao. 


976. “Add. Annotation ‘--Goned, Dean’s Book 
tse v. Pomerantz & Sons ps0), “ue P, CO, 


978. Add. Annotation :—Gensd. Dean's 
Co. v. Pomerantz & Sons (1980), Tas P. 0. 





Part V.—Trade Names and Passing Off. 


1OnP eae: Feat goad s—~As to (1) Apld. Stone | 1120b. —-—- Representation as to edition 


a « Co. v. e an ‘° 
(1929), 46 R. P. O. 192. Generally, Refd. 
Champagne Heidsieck et Cie onopole 
ae re ae v. Buxton (1929), 46 


1041. Add. Citation :—subsequent proceedings, sub 
nom. JanGER Oo., Ltn. wv. TARGER (19 9), 46 
R. P. 0. 886, C. A. 


4090. Add. Annotation :—Retd. Mathieson v. Pit- 
man (Sir Isaac) & Sons, Ltd. (1980), 47 
R. P. C. 541. 

1098. Add. Annotation :—Retd. Mathieson v. Pit- 
man (Sir Isaac) & Sons, Ltd. (1980), 47 
R. P. C. 641. 

1103. Add. Annotation :—Refd. Stone J. B. & Co. 
v. Steelaco Manufacturing Oo. (1929), 46 
R. P. O. 406. 

Re 


1105. Add. Annotation :—Refd. Liverpool 
ao o pia Oo.’s Applications (1928), 46 
1106. Add. Annotation :—Refd. Stone J. B. & Co. 


v. Steelace Manufacturing Co. (1929), 46 
R. P. oO. 406. ‘ 


11200. --—- Misleading trade circular by successor 
to business.}—-Pitis. & defts. carried on busi- 
ness of a similar eo On the expira- 
tion of the term in a lease of certain works 
to pitfs., where they had carried on ther 
business, defta., fifteen months afterwards, 

had procured a lease of the same works, 

with the exception of certain mines of clay. 

Deftas. issued a circular & card tending to lead 


prescribed 

for opponent: PF ibioe were the publishers 
of, & owners of the co ht in, a book 
entitled “‘ Hazlitt’s Sel ys,” edited 
by pba A Sampson, which included thirteen 
essa, notes on the aie In 1927 & 
1928 the book was prescribed by the London 
University as one on which candidates for 
matriculation would be examined. One of 
defts. published & sold & the other defta, 
aid ry po ig are - sears Selected. 
SSays, ion Hollingworth,” containing 
twenty of such essays, inclu the thirteen 
selected by Sampson. Plitfs. commenced an 
action against defts., alleging that defts. had 
7 oe the ii peaap rt aueee as & for 
e pson on of pitfs. by ig ahopagara 
that the Ho orth edition was tha’ 
pooped for the London Matriculation 
xamination, & also alleging infringement of 
copyright in their selection of essays :— 
Held: if the fact were that a purchaser had 
been misled into thinking that defts.’ book 
had been prescribed for a certain examination, 
that was simply a representation as to 
uality & would give pltfs. no right of action, 
there had been no passing off of defts.’ book 
as pitfs.’ & there was no infringement of 
ig ee Sec tr University Paes 
v. UNIVERSITY Turorian Press (1928), 45 


R. P. oO. 835. 
1120c. ——— Goods sent in reply to order by 
plaintiff.) —-Pltfs., who had for some time 


used the device of a swan with the word 
‘‘ white’? on labels on porcelain enamelled 





the public to suppose that defts. had suc- baths of their manufacture, applied on two 
ceeded to the business of pltfs., & were working occasions to register the device, in claas 1 
the same m as plitfs. had formerly in relation to enamel, secondly in class 18 
used :—Held; although the words of the in relation to baths & the like. Both 
ciroular & card might literally true, yet, oe were refused. On Jan. 25, 1926, 
if they tended to mislead the public, the e B. W. Assoon. er sect. 62 
ot. would restrain them from further cir- in reapect of a stand brass tap approved 
C or issuing such or any similar by of Health, the of a 
ular or card.—-HARPER v. PHARSON (1860), ewan with the letter B. W. A. The attention 
81. T. 547, of pltfs. was drawn. to the sale by defta. of 
to mitge., which under the Act, & her sult 
PART V. aor. a, suB-accr, 2, | lake ber beatae suite Sng ten | ifled under ee 8 G9 ioe Ant 
1046 L conebitutes defauli— gf Names Act, aes re 1 Ran 2900 
Inaccurate of dusinens,}— | but erro entered ag 1058 2. terse demenveany '~ 
An Arakanese oarried on & money- | as het ae partners. She (1.7. &P.) aap Gh 
lending b in bis own name un sued resps. In the name of the tak Sh dn Fh vettoner 
his death. H ow continued the | for the mtge. debt >-—Held: sect. § (6 
seam eelepreaaeor mux mans | 2 ae eeaaeoiee ar rerio | alee toca i MTs WEE 
© words “ & Co.” lent moneys | being insooutete, was ho proper 8.-—GAN, : 
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one of theese stand tape Feb. ; 
& ng i nei * fin. brass globe 
ifs. reodived a like tap from defts. Pitts. 
yet action restrain 
defte. from off, & at the aame time 


moved to rectify the register by removing 
therefrom the 4 W. Assocn.’s u . 
tion mark :——Held: plif.’s device of a swan 
Soe aT ts Cates ae eee 

n . manu- 
fasgare of merchandise enamelled with a 


register resps.’ standardisation 

make, & the use of it upon brass taps made to 
the Ministry of Health specification was not 
calculated to deceive the trade into believing 
that such taps were merchandise or manu- 
facture of pltfs.; the sending of one of such 
taps by defts. in response to pltfs.’ order was 
a le reeponse to that order : pltfs. had 
roved neither that the device of a swan 
Fidicated their tapa to the trade, nor passing 
off by defts. ; & both the action & the motion 
failed. —WiLson’s & Marureson’s, Lrp. v. 
Mrywern & Sons, Lrp., Re Wrison's & 
MarTrarmson’s Lrp.’8s APPLICATION (1929), 
46 R. P. C. 80. 


1187a. —— ———~ ———.]—Pltf. co. was incor- 


porated 2 idl a in iia for the 
purpose of carrying an a business, by means 

of manifold shops, for the sale of a | 
variety of articles at a price not over 6d. each. 
Deft. co. was incorporated on June 17, 1929, 
& was the buying agency of another co. 
which was incorporated in Austraha under 
the name of Woolworths, Ltd., for the sale 
of a large variety of articles of a similar class 
to pitf. co.’s goods, but mainly at a higher 
rice. There was no one with the name of 
oolworth connected with deft. co. or its 
parent co. in Australia. The memorandum 
of deft. co. was framed so as to include the 
ower to carry on retail business. PIitf. co. 
brought an action against deft. co. claiming 
an injunction restraining deft. co. from 
trading under its present title & from using 
the term ‘‘ Woolworth ”’ as part of ita title 
or from using any other title calculated to 
deceive the public or to lead the public to 
believe that deft. co. was in any way con- 
nected with the pltf. co.:—Held: the 
evidence had not shown that there had been 
up to the time of the action any real cuon- 
fusion; but by the name ‘* Woolworths ”’ 
pitf. co. was understood to be meant, not 
only among the general public, but also 
& manufacturers; the name 


1187b. 


1212a. aia 


risk of confusion.--WoonworTt 
( ¥F ® W.) & Co., Lip. wv. WootworrTus 
(Averratia), Lap. (1930), 47 BR. PF. 0. 987. 
——- ——-~,}--~Pltf, had for nine yeates 
had a circus at Olyeis in London. during 
the winter, lasting each year for a period 
about five weeks, which had each year been 
largely advertised & attended by a yery 
large number of people. Deft. had a shop 
in London for animals & birds & in the past 
winter had had a sideshow of animals during 
the circus which pltf. was nolaing at Olympia. 
In 1928 he started a trave ing oo, & 
shortly before the action he added a circus 
& advertised it as ‘ Chapman's London 
Olympia Zoo & Circus.’ Pitf. commenced 
an action against deft. for an injunction to 
restrain him from using the words ‘ London 
ag a ” as descriptive of or in connection 
with Zoo-Circus or other circus or entertain- 
ment & gave notice of motion for an inter- 
locutory in iasedon :—-Held; the words 
* London Olympia Circus” had come to 
mean pltf.’3 circus, An interlocutory in- 
junction was granted restraining deft. from 
using the words ‘‘ London Olympia’’ in 
conjunction with one another as descriptive 
of or in connection with a Circus or Zoo- 
Carcus.—MILLs v. CBAPMAN (1080), 47 
R. P. C. 115. 

-]—Pitf. co. was a Meats co, 
with a mg capital incorporated in Feb. 
1924, for the pusposs of carrying on the 
business of English & foreign chemists & 
pres rie wholesale & retail, & had a number 
of retail shops in the West End of London, 
their most outlying shop being in Knighta- 
bridge. Deft. co. was incorporated in Nov. 
1928, with a nominal capital of £1,000 for 
the purpose of carrying on the business of a 
high-class dispensing chemist in the neigh- 
bourhood of Barons Court, London, & had 
one shop in that district. Deft., I. J. Eppel, 
took medical degrees & was a qualified chemist 
in Dublin in 1912, & carried on there the 
business of a chemist’s shop until 1928. 
Neft., I. J. Hippel, having formed deft. oo., 
pltf. co. sought an injunction to restrain deft. 
co, from trading under the name of Kppels, 
Ltd. :—-Held: on the evidence there was no 
ground on which deft. co. could effectively 
resist the injunction.—Hmprrzui.s, Lrp. v. 
Kepevs, Lro. & Eprern, I. J. (1028), 46 
R. P. C. 96. 








1212b. ——— ~-—-.] -Mabpwima House Co., Lrp. 


v. Mapgerra FHlouse (LoNnvon), Lap. (1980), 
47K. P. C. 481. 
———,}—Sucihr&t LA PARFUMERIA 





W devostha (Astealaaia Ltd., must est | 12158 } 
naa ope ares ua eee Ninpfv. Brnanp’, Lp. & Frayer, No. 629a, 


some connection with ey co.; deft. co.’s 
name so neatly resembled the name of pitf. 
co. a8 to be calculated to deceive; the area 
of the trading operations of the two cos. was 
g0 much the same in many ways that there 








ante. 


1280. Add. Annotation: ~—Consd. Mathieson =r. 


Pitman (Sir isaac) & Sons, Ltd. (1930), 17 
R. P. C. 541. 


emma eypn meineear tomy Rat WNARRINEE TN SO rans Renner 


ee 








; ART V. , UB-SECT. 4.-— | EADAILE?. Marrunws THOMPHON, Lab. 
PART V. aEOT. 5, SUB-SECT. — een errs hy (1927), 28 8. K. N. 8. W. 15.—AUB. 
1271 i. —--—--, } Where goods are ;  B~- 
relat nore gorsnerat | PART V. sKcT. 5 SUB-SECT 5. 


al. * Muleol "-—~“ Monedl.""}-~Heild : wold 
words were not so similar aa to be | resemblance bares 1818 Iv. ~——} —-Warrworre Hizn- 


to cause any 
BERT, Lirp. v. JAMNADAS CHAND 
DD Ee I ee eo ee te oe eae ce tulle tho pro: | Murra (1937), I. L, R. 62 Bom, $98,-— 
denoribed a ‘ Monsol."~—-Monp Bray- | babllity of IND. 
1313 ¥. ~ +m, } —~HARRY Horus Co. 
& the seller, or | v. SonwarTz & Bond, LrD., {1989} @ 


feiss Haman 1939) oo In n. between tho purchasce 
fie? : Ki ea) $99) Argus | between the & tho i¢| 0. L. BR. 781; 60 N. 8. R. 5210,~- 
a oh AUS. = the pineed ooou the counter.-— | CAN. 


Cases 1317—1442s. Enauish AND Emrme Dieser SupPLEement, 


1817, Add. Annotation :-—Generally, Refd, Cham- 
pagne Heidsieck et Cie Monopole Société 
Anonyme v. Buxton, [1930] 1 Ch. 330. 


1350a. .]—Wis0n’s & MATHIEson’s, Lip. v. 
MEYNELL & Sons, Lrp., Re Wuaon's & 
MatTureson’s Lip.’s APPLICATION, No. 
1120c, ante. 


1350b. ——.}--Pltf. co. claimed an injunction to 
restrain deft. co. passing off emollient tablets 
as & for pltf. co.’s goods. In 1916 the trade 
mark ‘‘ Snowfire ’”’ was registered in claas 48 
of which pltf. co. was the registered owner. 
The trade mark had been exclusively adver- 
tised & used in connection with an emollient 
preparation to be used for chapped hands 
& cracked lips. On one side of the carton 
containing the preparation was the word 
‘* Snowfire "’ in black on a red sky with snow 
mountains against a black . background 
representing a dark sky & a brazier with a 
bright red flame & the words ‘ Chapped 
Hands.”’ On the other side were snow 
mountains against a black sky, the words 
‘‘Snowfire,” ‘‘ Cracked Lips,” & ‘‘ Chapped 
Hands.” Deft. co.’s carton showed on one 
side snow mountains with ‘‘ Sunshine Snow ” 
written below in red & a red sun with yellow 
rays, & on the other side the words ‘‘ Sun- 
shine Snow ”’ were put into the sky instead 
of being placed down below & the sun was 
setti a lower position. Deft. co. alleged 
that the features of which A ita co. claimed a 
monopoly & the manner of the packing were 
common to the trade, & that the get-up was 
not calculated to deceive:—Held: the 
manner in which the oo was packed & 
the shape & colour of the cartons was common 
to the trade, & pltf. co. had established no 
monopoly in regard to them ; the distinctive 
feature of pltf. co.’s carton was the com- 
bination of snow mountains with the bright 
flame from the brazier forming a representa- 
tion of the trade mark ‘‘ Snowfire,” but deft. 
co.’s gel-up showed snow & the sun havi 
reference to the name ‘‘ Sunshine Snow ” 
& there was nothing in the package or the 
get-up of deft. co.’s goods which so nearly 
represented pitf. co.’s goods in any distinctive 
feature as to be calculated to deceive; & 
there had been no infrmgement of pltf.’s 
trade mark. The action was dismissed with 
costs.—-H AMPsHIRE (FEF. W.) & Oo. (1927), 
Lip, v. GENERAL KapurtriINnn SYNDICATE, 

Lrp. (10980), 47 R. P. 0. 487. 


1415a. Particulars——- When  oerdered.j/— Where 





1431a. 


fact deceived, particulars of the acta of actual 
passing off which pitis. intended to rely on 
ee ee ee ae 
Jeves Sanrrary Compounns Co., + V% 
PHmaDELPHus JBYES & Oo., Erp. (1929), 
46 R. P. C. 236. 


Strict proof required.}—Pltfs. were 
the registered proprietors of the trade mark 
*“ Castrol’? in class 47. Deft., who owned 
@ garage, sold there petrol & lubricating ail, 
but, if asked for Wakefield Castrol XL oil; 
said he did not stock it. His house was a 
mile & a half away & he got his wife to sell 
the very small amount of petrol & oil which 
might asked for there. He took to the 
house two empty tins marked Wakefield 
Castrol XL oil, from one of which he had 
blacked out the words “ Wakefield Castrol.’ 
Pitfs., to protect their trade, sent out em- 
ployees to discover an rereded by the 
selling as their Wakefield Castrol XL oil 
of other XL oil. Two of their employees 
called at deft.’s house, & after asking for & 
buying some petrol alleged that they asked 
for two pints of Castrol XL oil. Defts.’ 
daughter, 14 years old, attended to customers 
& poured out of the tin on which the words 
‘‘' Wakefield Oastrol’’ were blacked out a 
pint. The supply then gave out & she 
asked in the house whether there was any 
more XL oil & was told there was not. The 
oil the daughter poured out was not Castrol 
XL oil, but XL oil of another name. The 
employees asked her to give a receipt & she 
made out one for one pint of oil Yd. The 
price 9d. was substantially less than the 
price at which Wakefield Castrol XL oil was 
sold, She was then told-she had not given 
a receipt for Castrol & was asked to put the 
word Castrol on the receipt. She added the 
words ‘“ Castrol XL.” Pltfs. claimed an 
injunction against deft., his servants, & 
agents :—Held: it was necessary in trap 
order cases for a pltf. to Poe beyond per- 
adventure his case, but t had not here 
been done, as there was no suggestion that 
deft. had ever traded dishonestly at his 
garage & no proof that the daughter acted 
ishonestly : further, there was no evidence 
that a tram was laid by deft. so as to enable 
an innocent agent to commit som 
which would amount to dishonest trading. 
Therefore no injunction could be granted 
against deft., & the action was 
with costs.—WakzFIELD (C. ©.) & Co., 
Lrp, v. RusseLy. (1930), 47 KR. P. C. 478. 





@® paragraph of the defence admitted the ; 
sellin y defts. of certain articles, an order 1442. Add. Annotation :—Refd. Stone J. B. & Co. 
for further jpartioulars of goods of which Manufacturing Co. (1929), 46 


v. ea 
pitta. complained was refused on the ground R. P. O. 192. 
at defts. must be presumed to have had | 1442a. .}—Pitfs., a German co., had for many 





knowledge of what they were selling. Where years manufactured & solid magnetos under 
pltfs. alleged that the partying on of a trade the name ‘ Bosch” & certain other marks 
over a long period of years defts. was such as ‘“ Z.R.4.” Before the war pltfs. 
calculated deceive, & that defts. had in formed a co. in America to make & sell] 





a ETN CY STEER su inenpnepenateenintS INTE RN “RRS eens ify — ee oa, 


i! sold by the bottlers t. of the 
PART V. SECT. 6, SUB-GECT. 2.—A. to tk within their ; except cores appl supplied one 





1891 i. Party having no tnterest.}— Look ouea reap. f hoe’ # under cle, & this of ttealf was not 
oe a i) ‘s or > 
Applt. co. was the manufacturer of {| the name fo eeing oe a | to i the beverage sold to 
is sold to pattiers ihe “oranerate ike a Taras & beverage Shand : ponies ay = Frag +4 
| « « 
was used by the bottlers, in sooordanice | or wold by it Held; appt. had io c Sold to the public was the 
with a formula supplied by appit., in | legal i in imisinces paid to — Opanek 
@ beverage called | be injured dy resp.‘s representations ; Cosrmatsa) . Ganrents ( f 
* 


16,2 one the concentrate | there was flo connection het the tO. 2. R389 $0 
ag range op on 5 a 

fo leas than 1 per cant. of the | commodity sold to the nbHe 10; 46 N. 8. W. 'W.N. 
finished article. The beverage was | “ Orange Crush,” & appit.> business | 326; [1939] Argus L. K. 98. 


1848 ’ 


1462a. 


Vol, XEII.—Trade Marks, Trade Names and Designs. Cases 1448n-—1570. 


ry per a ee - sequestrated in 
ormed e American Bosch 
Corpn. Since 1} 


917 etos had been 
imported this country, manufactured 
by the & the word 


American n. 
** Bosch ” aa a part of the identif marks. 
Pitfs. commenced an action against defta. 
to restrain them from paring oft magnetos 
by using in connection with them the name 
“Bosch”? & such marks as “ Z.R.4.” :— 
Held: there was no sufficient evidence that 
an American Bosch magneto could not 
ropes be described as a3 Bosch magneto 
without other d ishing words, & accord- 
ingly the word ‘ Bosch’’ when lige to 
rp gesse was not distinctive of pltfs.; & 

. was not intending to pass off magnetos 
not manufactured by pltfs. as manufactured 
by them.—Rosert Bosco AKTIENGESELL- 
soHarT v. Cook (R. H.) & Co. (1980), 47 
R. P. C. 462. 


14488. ———.}—Hampsuine (F. W.) & Co. (1927), 


Lrp. v. GENERAL KAPUTINE SYNDICATH, 
Lrp., No. 1350b, anie. 


1458. Add. Annolation :—Folid. Johnson & Son 


(Loughborough), Ltd. v. Puffer (W.) & Co. 
(1930), 47 R. P. C. 95. 


-]—Pitfs. commenced an action asking 
for an injunction to restrain the defts. from 
pean’ off as & for their goods hosiery not 

eing their hosiery by using upon or in con- 
nection therewith the word ‘ Trinity” or 
any other word only colourably differing 
therefrom. Pitfs. were the registered pro- 
rietors of a Trade Mark No. 821,009 regis- 
tered in 1910 consisting of the words Trinity 
Street, Street being in small letters, above a 
etriangle within which was a monogram, & 
the word ‘ Brand ”’ below the triangle. On 
their hosiery, however, they used a 
mark consisting of the words ‘ Trinity 
Street Brand,” above ‘‘ All Pure Wool made 
in England,” the word ‘‘ Trinity ’’ being in 
e letters & the word ‘ Street” in small 
letters, & against those words was ‘ Regis- 
tered 321,009.’’ Defte.’ hosiery was dyed 
by a firm, whose works were in Trinity Lane, 
Hinckley, & they put on a mark consisting 
of the words ‘‘ Trinity Dye & Finish,’’ above 





a shield containing a representation of the 
arms of the Borough of Hinokley :—Held : 
pitts., arate made a misrepresentation in 
he mark which they had used that it was a 
cenmered trade mark, had disentitled them- 

ves to relief & that the motion must be 
refused. The costs were ordered td be 
defts.’ costs in the action.—_JouHnson & Son 
(LOUGHBOROUGH), Lrp. v. Purrer (W.) & 
Co., Lrp. (1980), 47 R. P. C. 95. 


1557a. —— Saou ke had used for many 


years in India a ticket gegen S a picture 
of a lotus flower & also a combinaton of 
three marks, one of which also contained « 
picture of a lotus flower. Applte. had 
adopted a ticket with a different picture, 
but also aarp lotus flower, & a combina- 
tion of three marks similar in general appear- 
ance to resps.’ three marks, but with a rose 
instead of a lotus flower. The ct. at Allaha- 
bad found that applts. had adopted these 
marks fraudulently, & that they were cal- 
culated to lead to passing off, & granted an 
injunction & damages. No case of actual 
deception was proved. The estimate of 
damages in particulars to the plaint which 
was verified by affidavit was Hs.25,000. 
The ct. awarded damages on the follo 
basis: applts. were proved to have sol 
cloth Beare the marks complained of to 
the value of Rs.3,200,000; the ct. assumed 
that, if offered without these marks, only 
40 per cent. of this quantity would have 
‘been sold, & gave as damages 9 per cent. as 

rofit on the remaining 60 per cent., 4.¢. 

g.172,800. Applts. appealed :—Held: the 
injunction was rightly granted, but the 
damages must be calculated by catimating 
the trade lost to resps. by reason of the use 
of applts.’ marks, & the damages should be 
reduced to Rs.67,000.—Juaar LAL-KAMLA- 
PAT & JUQGGILAL- KAMLAPAT MILLIS OF 
CAWNPORR v. SWADESHI Co., Lrp. (1928), 
46 R. P.O. 74, P. C. 


1570. Add. Annotations :— Apld. The Young Sid, 
nham 


{1929] P. 190. Refd. Brown v. Dage 

Uv. D. C. (1929), 98 Li Js K. B. 565 ; Clark 
v. Urquhart, Stracey v. Urquhart, (1030) 
A. C. 28; Lloyd del Pacifico v. Board of 
Trade (1930), 46 T. 1. R. 476. 


PART V. SECT. 6, SUB-SECT. 7. — | 
F. (b) fi. 


PART V. SECT. 6, SUB-SECT. 6.— PART V. SECT. 6, SUB-SECT. 7.— 
E. (b) | F. (0) 


. 1588 {. Whether granted—Heasonable | ° 
polite tLe! faire REP Wiis weber of terate MS SL, | AM? Ma da Ura 
Oo e v. ¢ a . es s 
Swrere, LTD. RANBPORT Oo. (Alta.), (1928), L. i. $6 Ind. App. 1.—IND. 


STROMAN RESONS Mr, Tours & T 
(1927), 40 OC. L. RB. 43.—AUS&. {1929} 4 D. L. R. 413.—CAN. 
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Case 1165. 


Einatisn any Expran Digusr Sureiemeyr. 


TRAMWAYS AND LIGHT RAILWAYS. 


Part 1.—Tramways. 


115. Add. Annotation :—Generally, Reta. Oxford Corpn. v. Oxford Electric Co. (1980), 143 L. T. 577. 





PART I. SECT. 3, SUB-SECT. 4.—A. 
841. Extent of obligation to repair. }—- 


The Hobart Tramway Company’s Act, 

1584, ie sect, Pe fe ), requires tho 
Sa Sap ie  euecenee of the 

paaeay the 


where 2 road is opens Dor ges n UP. 
to be fenced e 
pro operly ekted” at inf ne a ley this 
necessary for the fe safety’? — 
Held : the | aualifica ion expressed by 
the words “ where ie to os necessary, 
etc., extends to the whole sub-sect.—— 
SEYMOUR ». HOB COoBPN, 22 
Tag, L, R. i—~AUB 


PART L. SECT. 4, SUB-SEOCT. 3. 

m i, —-— Whai amounts to breach ye 
GLasGcow CORPN. v. STRATHERN, (1929) 
8. C. (J.) 6.—80OT. 


PART Iv. 

h (p. 365) i. ———-.}-—A street railway 

company cpereens Ss: within By Bah oe 

or! ally | incorporated rovinclal 

legulasure el none und er 
cucntly decl 

Act to Deva work for the general 


tage o 

JuFindiotion of a puplle service com- 
mission A e province, but 
the execution of its owers od by the 
provisic us of the Rallway ot, W thin 
uriedictian af the Bera of 





perc Cons. ad Canada.—-QUEBEO Ry. 


Lig WER Co. ¥, Mo 
Yan on 1998)" 1D. L. BR. 143; 

. 275; {1827] 8. u & 
545 pe 


159: a 

Ww. iw. nM 65 

Wheres fo ns x3, [10001 
ae L. R. vor ©, 00,9. 8. GC. RR. 


1998) 1 Dre 
ae feat) § 


; zee es Gaiaien & Lace War 
pro Ry r G0: Go, 1938) 9 3 D. 1. ine We 726; 


{1928 4 Can. Ry. 
f At L. On deo revad. sub pos 


en 361; 

INNIPEG, SELK1 a & Lak 
WINNIPEG RY. GO. », PRONE pipes 
2D. L. R. 81; 8. OC. R, 814; $5 Can. 
Ry. Cas. 124.—CAN. 


bh (p. 367) 1. ——— ‘Slips y Ble 
Teu811 Def. Fe 9g oaaERS aser1 W. W. Bl 
238: 37 Man. L. R- 207.-CAN. 


pte (p. a7) 5. co Be wees Displacem 


onl ok on ig “4 
i, ROTRIC ya 1928} i eA 
6 tea 601; g4.Can. Ry. 
37 412 reved., 
o Co. vu. 


Fates. WINN ELECTRI 
ZRIDED, 1099) ! 3 OS L. R. 610; 8.0. R. 
538.——CAN. 


1850 


showed that & female passenger 





| pe GREE 


. 207). Hevad. oud 
eee: a7 11998) GPua kab, yrs 


‘ore 
iene 
street car the winter popes & 
hat there wea Weswatee aap vie = alush on 
the floor of the car at the tim 
Load was in the fron 


prs 867) i, igi Tee oe 


While 
t veetibuie of the 
tying carefully to reach a seat, 
the. operator of the car suddenly, & 
eee 7 gi had reached a iy ae a 
posits of safety, started 
Itt. was eheown, soon a ne ‘log 
broken :-—~Heid : een 
ing the condition tne oor of ‘the. car, 
was negligent.—GuLiokK v, Nova & 
Tramways & PowrkR Co. Uie28). 730 
N. 8 R. 198.——CAN. 
a 2. A i. ———-.}—-Soutn Avs- 
WAYS COMRS. v. BARNES 
sity 4 40 Ran Ns Ralespentias 170. oe 


rg “insnloipalley Nee 
—— individual. }-—H= ‘enforoca ae 


cok P ® ° p 28 
Dd. Ro 383-—OANS M088] F 


Vol, XUIi~—Ceses 86—248h. 
TRESPASS, 
Part |.—1In General. 


50. Add. i—sub nom, Biaas v. oe Brieas v. GREINFEILD & BenourR, 1 Stra. 
Ger, 8 Mod. Rep. 217; sub nom. 610. 


RIRLD & 


» 





Part I1.—Trespass to Land. 


162. Add. Annotation :—Mentd. Salisb House church on plitfs.’ property at the junction 
Eatates v. Fry (1939), 98 L. J. K. B. 722. elds re pag usa bec ou not ag pe , 

: : notation :-—M Cc sie iy. notices upon them 
ane A080) A. ©. 344. ene aves Chuck announcing that they were vate roads. 
: p They were not dedicated to the public, nor 

286. Add, Annotation :-—Refd. Callard v. Beeney, had they been taken over by the highway 
[1980] 1 K. B. 368. authority. Piltfs. ha sought an injunc- 
247a. ——— Holding public meeting on private land.) tion :—Held: it being clear that there was 
—-Pltf. co. was formed to acq & did in no pubhe right of way along the roads in 

fact acquire land at H. to be laid out as a question, it was unnecessary to discuss the 
garden city under & by virtue of powers con- question about any put of holding a meeting 
erred by a private Act of Parliament. The at the junction of the roads, & pltfs. were 


roads in the garden city were vested in the entitled to an injunction, — 

pitfs. & were - remain so veated until made GARDEN SUBURB TrRUsT, Lop. v. DENROW 
up & taken over by the highway authority. (1918), 77 J. P. 318. 

Deft. gave notice that he in ed to hold an | 268. Add. Annotation :—Refd. Grant v. Derwent, 


open air meeting in the neighbourhood of a [1929] 1 Ch. 890. 





Part i1l|—Trespass to Goods. 


448a. Bottles marked with name of plaintiff-— sumption off the premises. The customers 
Refilled by defendant.}—Applts., who were had to bring a bottle or other receptacle, & 
manufacturers of aerated water, marked in practice resp. filled it without examination 
their name on the bottles & claimed an & without inquimng into the customer's 


exclusive right of property in them. Resp. 
Was a grocer who had no contractual relation- 
ship with applts., & he had in his shop a 
soda fountain by means of which he supp. 

customers with aerated beverages for con- 


right to use it. Occasionally applte.’ bottles 
were used in this way. In an action by 
applts. against resp. to restrain him from 
receiving from customers bottles marked 


with applts.’ name for the purpose of fi 








man -_ 


te rh crite the mopman sure | anew i aon tou 
22 1. ——— Interference with super- | Go was ihed. ‘the amount having nes te to #u ‘ w it, 
incumbent air—Bodics traversing air | thorest sould not be — | although the bank told him that if he 


reduced. 
Bullets. o 
Bat athe fle ap apon ie | BAT ORELS RAT Ae bd Hs Sack: | Ml Aton cigtitiataaat 
pro fired L. H. OOo OAN, : A picagh 
b 








own a a@ bullet from a hits to the wood. tne 5: 
Hae ot kil le 8 ont his OE acs 
on PART Il. SECT. 6, SUB~SECT. 2.—B. | under instructions from the 


. being ber own child, but will the Deir. Held. the bank & C. were lHinbie to tho 
“| trea eB. 


a 
to pitf.: 
direction was right --Davins possessto 
Dal aa the of j urchaser for 
Bamnnwon, 23 Tas. L. R. 53.—AUS. | “hoe do HOAK ©. EMPEY (1834), 3 by 


PART Ul, SECT. 3, SUB-BEOCT. 4.—A. | 0. 5. 486.—-CAN. P 
- Locates of Pde eden a PART Il. SECT. 6, SUB-SEOCT. 3.—B. a a Inigrare Per mndret At in thre 
Co. 1938), 34 G. W. N. 81; affo., Barwa oo Seamer tlaib casement 1 | of entry, had it a right to enter on tho 
1928) . L. R. 389.~—CAN, 124.— CAN : -\ *% | principle that it war entitled to pre- 
ART Hi, SHOT. 5, SUB-SECT. 6.—B ART it, aNCr scor scrve ie Meer eidndee aid oe support 
. s Bor". DOO 
. 1L ee aes On appeal Ag gehen iA se eat i be . | a finding that the entry was by leave & 
Joigment wherby pitt fran action | able under an agreement for the sale | cence -RorAL Bank oy CAnapa 9, 
for teeapass warded eins aariqned 0 deft. bank, | ww. R. 27.- CAN. . 
PART Il. SECT. 6, SUB-SECT. 9. 


M srs 0 Pinpee LON ya] < La 
bo. (1985), B38 Ne B. he 4387 : 


mont; & thee 


Cases 448a--798a.  Enciise ano Extprmx Dicrst Suprimmyr. 


them with beverages :—Held: there was no ABR (A. G.) & Co., Lap. », Macw conoeeacaal 
aus oe resp. o acer eb Ae a were 1980 ), 47 T. 1. BR. 61; ; 74 Gol Jo. 886, H. 
applits.’ pro p action : 5 achive 

oe eae particular case the requests to 551. ee Citations : . BIGGS oe 


fill the bottles were in the nature of a tra’ Baym. 1872 ; aud aoe 

order & were made with the authority ot Gumneran. & Bunce, 1 Stra. sgn 
applits., ho case of trespass was proved & 555a. Trap order.}—Lerrcn (Wiaiam) & (o., 
for this reason the action failed (per Cur, ).— Lrp. v. Laypon, Barr nN G.) vA Co,, Lap, 
Lerrcs (Witi14m) & Co., Leo. 2. v. MACGROGHEGAN, No. 4482, a 


Part 1V.—Trespass to the Person. 


738a, —— —— —— ——.]—If A., having no on the case.--HOPEINS v. retake (1836), 7 
acre to apprehend B., direct a police officer C. & P. 8738; 178 B. R. 166, N. P.; a6- 
to take B., & he do so, B. may maintain an quent proceedings, 4 Ad, & El, 774. 


action for false imprisonment against A. ; 

Ley if = nese hare ve ane Ns ee An mer gitons : gv brerabed O81), 10.0. (1887 2s! 1 Jaz. § g58. 
officer, leaving him to act or not as he : ’ 

thinks proper, & the officer then take A., Toper UBSs), 12 ©. B. 850; Dereoourt >. Gonbianley (808), 
B.’s remedy against A. is, if any, if any, by action 


co 








° . B- . oo 9; 2 . 
eg | MUAULE |ea Re ares 
eS caine of the roads ods aa the result Ag wel teal v. ‘defondanl CtSA they were re detained. dare, dung ag hich 
Orme, CLOSET Deke Re OF1y Toke) | oe OAM ston without formal thet wegen £00 falo imprisonnme pei 
3 W. W. R. 89.—CAN. aed felony having been com- | 22° the detention of pitts. amounted 
PART Nv. SEOT. 1, SUB-SEOT. 5.—D. | Tutted, 8 civic requested the | total restraint of their Hberty 


li 
» whom he suapec of cam- 

——.}— ae Ne OL Has sind in the chs to a to = civic i en thet or ae auths: officer 
PART IV. SECT. 1, SUB-SECT. 7. barracks they mwrere. uestioned by | soon as eee reasonably could, A aooord: 


deft., the chit superintendent of the ingly, as he did not do so, he was Hable 

kk t. ——— —— Provocation to assault } | civic guards for tho county, & were | to tem , a 

oe Ss ea) from a judgment jot itt, » in in respect of the 
Tp On appeal from & Judgment for p then detained in the barracks while perlod g t daar fo compen, Of ie 


the rds were endeavouring to pro- reas 
were reduced to $10, the assault ha ng oure evidence. ‘They were not charged | Ween. & pits sould eenonatly ere 
been merely 6 cal one, which | with any crime, nor were they formally tha tine he th face did oo 
anperently ad been earl l y pitf | arrest They were detained in the we oe . Cineon [1980] : R. 366-— 
with a view to an action for dam es barracks from an early hour of the | TR, : 
HODGKINSON v. MARTIN, [1928] 3 | morning of one day until the evening 
WW ee eer Oa of the following day, when, in conse- | PART IV. SECT. 2, SUB-SECT. 3. 
their at ol a 16 of complain mi 
aa IV. SECT. 2, SUB-SECT. 2. thelr solr. they were formally arrested sa. Warrant issued in course of duty 


ae ee Charge made to | & ch harged with the crime eo Bis ht | —By clerk_of court—No Uability.}— 
ee : No further action by | before a peace comr., who remanded | Natty v. HOWELL (1929), 8. A. S. R. 
def — Mann v. Rasmussnn, | them on bail to the next district ct. | 28.—AUB. 
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Vol. XZI1.—Cases 94-6591. 


TROVER AND DETINUE. 


Part Il—Liability for Conversion and Detinue. 


04. Add. Annotation :—Mentd. Leitch (William) 
& Oo., Ltd. v. Leydon, Barr (A. G.) & Co. v. 
Macgeog 


hegan (1930), 47 is L. R. 81. 


d. Fenton Textile 


102. Add. A 
L. R. 2064. 


nnotations :-—Cons 
Assocn. v. Thomas pio 45 T. 
her (ao). Fi sagens i st <o et ve an (1680), 

arr 0. eoghe ; 
PTE 8h Ley Deitel Boat C 


aaa Leyland & Co. (1980), 47 T. % R. 
142. rere Annotation <a hee (William) 


Co. Vv. Leydon, Barr G.) & Co. v, 
Macgeoghegan (1980), 47 oL. R. 81. 


eee NET i cmERERE etre 


156, aed. seat ee puesta :—Refd. Buller & Co. 

rooks (T. J.), Ltd. (1980), 142 L. ot B76. 

: Maurice’ s Exors. (1929), 14 Tax Cas. 580. 
200a. Bill indorsed to agent for . account of 
plaintift— Deposit by agent to secure advances. } 
TTEL v. BARANDON (1817) ay ane 
A woo, : ee en a al Z oR. B. a Aa 
y v. Vv ry 

528. Retd. ic okey v. Pole (isso), 4 B "ge 

& 0. 6 aia: bant’o eter 


Sigourney v. Lloyd (1828 »~8B 
eae acleod (1849), 5 Non. Ind. App. 


. Add. Annotation :-—Refd. Re Mason, [1929] 
1 Ch. 1. 


Part t11.—Enforcement of Liability. 


400. Add. Annotation :—Mentd. Foster v. Driscoll, 
Lindsay v. Attfleld, Lindsay v. Driscoll, 
[1929} 1 K. B. 470. 

460. Add. Annotation :—-Mentd. Clayton v. Clayton, 
{1980} 2 Ch. 12. 

488. Add. Annotation :—Refd. Smart Bros. v. Holt, 
{1929] 2 K. B. 308. 

503. After this case add, 

Contract for whole crop—-Sale of part of crop 
to _ party.}—See INJUNCTION, No. 863a, 
a 

652. Add. Annotations :—Refd. Ke City Equitable 
Fire Insurance Co. (2), [1930] 2 Ch. 298 ;x 
Re Fenton, Ex ao Textile Asgocn. 
(1930), 99 L. J "Gh. 38 


PART Li. SECT. 1, SUB-SECT. 1. 
epee order So nnueees\% 
an action for conversion there m be 


an element o >. the more fact of 
penn goods by ag ho is 


suffclen 
DL. R. $93’; rw. Sank ° me 





sich oy SEOT. 1, SUB-SEOCT. 2.—B. 
spnere Sr a by Pe nocc 


is aS ° S. TaN 


oie inl. — His SUB-SECT. 1.-- B. 


is ipennbent on pitt. to Pia ei 
a doubt title in himself 


658a. What must be hh barry v. GRAHAM 
5 ra 1 Bos. & P. R. 140; 127 FB. R. 


Annotations >—Refd. Qledstano ®, Howitt (1831), 
445; White tehoad v. Harrison (18 44), 6 ¥, sree: , Menid. 
Stike -» Dawson (1847), 1 eG. & 


eman v ‘ 
mb 1 : v. Macdona (1 5), 
a b (1861), 1 10. B.N. 8. ies: R. Ma a0 ta v1 B86) 


658b. Proof of taking—What amounts to.] —Trover 
for bricks. Hvidenco that men fetched them 
away, saying they were ordered by doft., 
& evidence that the cart they took them in 
had on it the same name as deft..’s, is not 
evidence to go to the jury that deft. ary 
them away.—EVEREST v. Woop (1824), 1 
O. & P. 75; 171 E. R. 1108, N. P. 


ONE RE BE TE NT HRI of Menge 8 RIOR OTN Nenpy 


PART III. na te mes b SUB-SEOCT. 1. — 


ary te tee ohio 





AGHER 574 Iv. aie) - Wheres pitf. has 

ar 640: 45 | the immediate right to athe poareanion 

of goods, e prone: measure 
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for wrongfully taking them is the value 
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hs con areas of version, though they were taken or 
an execution aga @ on who had 


performed labour spon them, & for 
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PART Il. SECT. 1, SUB-SECT. 2.— 
9147 A. by with goods dis on, (1030)1 D. L R961: 1 WwW “tao Be | So rae seen ~ Rae Mircne. 
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Cases 3—487, 


Eneiisa ann Eaceren Dicusr Suppiameyy. 


TRUSTS AND TRUSTEES. 
Part |.—Trusts. 


8. <Add. Annotahon :-—Retd. Cotton v. Heyl, 
{1980} 1 Ch. 610. 


89. Add. Annotation :—Refd. Blackwell v, Black- 
well, [1029] A. O. 318. 

04. Add. Annotation :—Co lin & 
Sraining 8 Actisieice, TH tose 1 ee 238. 

126. Add. notation :—Mentd. I. R. Comrs. v. 
Simin” 1030) 1 K. B. 718. 

165. Add. Annotation :—Retd. Perrin v. Dickson 
(1920) iB T,. L. R. 821. 

305. Add. Annotations :—Generall Refd. 


Ys 
ae Pubhe Trustee v. Hood (1980), ius 
L. T. 691 ; Re Schoales, Schoales v. Scheele 
[1930} 2" Ch. 75. Mentd. Geologists 
Assoch. v. I. R. Comrs. (1928), 14 Tax Oas. 
271; Re Grove-Grady, Plowden v. Lawrence, 
(1929) 1 Oh. 557. 
825. ddd. Amnnotatron :—Mentd. Blackwell  v. 
Blackwell, (1920] A. O. 818. 
401a. ‘On the understanding.’’|--Where a will 
which named no exor. nor trustee directed 
that the estate, under £800, should be given 
to testator’s wife in trust for two children ‘“‘ on 
the understanding’ that testator’s father 
poe for the wife so long as she retained 
present name, the ct. held on motion that 
the condition no testamentary value, & 
made the grant of "letters of administration. 
with the will annexed to the widow as hene- 
ficially entitled —Re Duxison (1929), 140 
L. T. 1703 45 T. L. R. 228, 
408a. ——- j—Testator, being entitled to two 
leasehold houses situate at P. & at R. respec- 
tively, directed his trustees to allow his 
wife to occupy his house at P. or at R. as 
she should eleot, for her hfe, without the 
payment of any rent:—Held: the widow 
muat elect database the two houses, & could 
not enjo bo th.—HARBY ¥ Jeeons (1860), 
8 L. T. 209; 6 Jur. N. S. 888 





415. Add. Annotation :—Befd. Blackwell v. Black~- 
well, [1920] A. 0. aie. 
421. Fefd. Garland v. Archer- 


Add. Annotation 
Shee (19380), 142 L’ T, 448. 
428, Add. Annotation :—Mentd. Khoo Hooi Leong 
v. Khoo Chong Yeok, [1980] A. 0, 346. 
427, Add. Annotahon :—Reid. Garland v. Archer- 
Shee (1930), 142 Te T. 448, 
428. Add. peepee nena eet 
438. Add. Annotation <—A ag. , Public 
Trustee v, Villar, [1929] 1 & 248. 
451. Add. Aw :—Roefd, Blackwell v. Black- 
well, [1920] A. 0. 318. 
Blackwell v. 


458. Add. Annotation :—Conad. 
Blackwell, [1929] A. 0. 818. 
ee [1929] A. 0. 818; 98 
i OL. T. 444; 45 T. L. BR. 
o. 


dd. Citations 

to J. Ch. 261; 
208; 78 Sol. 

461. ‘Add. Annotation Rr ery al v. Black- 
well, pecs A. ©. 318. 

462. Add. Annotation :-—Consd. Blackwell v. Black- 
well, tiene A. ©. 818. 

468. Add. Annotation :—Folld. Blackwell v. Black- 

464, Add. Annotatwn :—Distd. Blackwell v. Black- 
well, {1929] A. O. 818. 

465. Add. Annotatwn : Pr aa Blackwell v. Black- 
er {1929} A. O. 31 
. Add. Annotation :—Refd. Blackwell v. Black- 
oar {1929] A. C. 818. 

479. Add. Annotation :—Consd. Blackwell v. Black- 
well, [1929] A. O. 318. 

480. Add. Annotation :-—Consd. Blackwell v. Black- 

well, [1920] A. ©. 318. 

484. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. O. 318, 

487. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. C. $18. 





PART I. SEOT. 3, SUB-SECT. 1.—~- 
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nquiry. the f 
Desde ace ae Statute o Fiauda, 
truete to be in writing, 
appl to — & 0880.-—MILLER & CO 
Po Owen Co (1916), 48 
N. 8. RR, 870 —~OAN, 
PART 1. SECT. aa yeaa 1— 
61 by, --— ~ aaa v. Bay (1867), 


18 Gr. 871, 
24° vee = besa ‘ BEnor B02). 
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PART 1. SECT. FS , FOB-sECT. 3— 
“ Knowing te oy he whl gee to the 


have "& mat 

‘ela nthe puiolent to creale real 0 Peat 
Ie TAARE Berry 

OsOt ee ee bee OM 


PART I, SECT. 8, SUB-SECT. 8.— 


property was to be handed o over. Tho 


ae persons ‘‘ about the dispo of ‘the 
ti, ——. Testator after de - 
& boauee wife “all my property * The oe 
personal property, monies, securitics, e for the ee en ee additi 
everyt: that now possses & may but no one of the sae 
Phen maded "Se thie ie ny : fah Chee od eer mligontion. ok 
ing to use her own ju ent) | testa: to the dispgeal of his 
for ber, 8. K., to will at her d in | & 
wal das nce area ] objects tory tr the object ae an any OF 
will trus' aid * 
GRANT, to an Imperial object :~-~ 
(ioasls D. L R.S Witt {1928 aw.W. R. eld: the power to select 
—CAN. or more of the named pene. 
fi es, & to the sub: 
PART I. SECT. 3, sUB-SEOT. &.— | matter betwoen & to propose to 
B. (b). any or all of 
420 re reasonable scheme the My 
of the pro’ to some 
ae ypestaton bequeathéd property | ancillary abjects of the 
relatives, who should within Ave yout fr the ¢zeccine & t theae dleceatfonary 
after ive veers no one wee a 
receive trastees were waa Prstiing 
for a further av to why ‘aftay the et aes onto 
ioe glace arte | Kage ELA 
atip ors ten 
| spulating Hey | nodi Hose ee, Be Oe 


” Vol, XLIII.— trusty and Trustees. Ghee 400n-1404d: 


certain fund was vested in the trustees 
hereof under which E. took the first life 
interest & upon his death G. took an interest 
during her widowhood with remainders over 
upon trusts for B.'s children his wife G. 
or any future wife. Testator died in 1917, 
&in 1028 the marriage was upon G.'s petition 
dissolved, & an order was made under which 
the trusts of the settlement were varied ; the 


trusts 
ife interest, 
& to vest the settlement fund after her death 
in P., the only child of her marriage with E. :— 
Held: upon the proper construction of 
testator’s will, the share of E. in his father’s 
” resid estate ought to be held upon the 
trusts of the settlement as o y nrigae 
without G regard ba the order varying thos 
tru Goocs, Goocs v. Goocn, 11929) 
1 Oh, 740 ; 98 L. 7 Oh. 285; 141 L. T. 150. 


496. Add. Annotation :—Reofd. Re Gooch, Gooch v. 
Gooch, [1929] 1 Oh. 740. 

5440. ———.]-—-Testator directed by his will that 
his arcing real & perso estate should, 
after the death of widow, be ‘ equall 
divided amongst & settled for their own 
sole use upon my dear children, & should 
they marry the husband to have no control 
over their property.” Testator left him 
surviving three daughters only :—Held: the 
expression in the will of testator was not 

ciently Ss to poe an weg peed 
BaNnni 8-JONES v. BAN- 
wisTeR (1021), 90 Le. J. ‘Gh. wire 126 1. T. 64. 

561. Add. Annotation :—Mentd. Ke Grove-Grady, 

Plowden v. Lawrence, [1928] 1 Ch. 657. 


686. Add. Annotation -—Retd. Garland v. Archer- 
Shee (1930), 142 L. T, if as 
688. Add. Annotation :—Me prae. © 
Papadopoulos (1939), is Tr L. rR 
707, Add. Annotation :——Mentd. Barratt 
Richardson & Cresswell, [1980] 1 K. B, eae. 
181. Add, Annotation :—Consd. A.-G. 0, Goddard 
(1629), 08 L. J. K. B. 748. 
769a. nareenent to convey to crediter.]-—-W. being 
indebted “ by d to conve 
his eatate to C., upon trust to sell the same, 
to pay off certain debte of W. due ig other 
persons, & then the debt due one oe 


& to pay over the mecuved, = road 
shi erage tile was Lcchpiere oben ate 

ji. fi cs aa cis $ ectate nde . 

a. issued on a en: heen ere 
of marhaaringet given inde with W.’s 
agent to purchase the esta W. ratified 
the contract, but subsequentl impeached 
it as one made by a trustee for his own benefit 


& againat the interest of the ceetut que truat :-— 
Heid: OC. was not a trustee for W., but wad a 
creditor holding a security for his itchy & 
the contract of sale was valid.— WATERS v. 
Groom (1844), 11 Cl. & Fin. 684; 8 E. ste 
1262, H. L.; aff S. 0. sub nom, CHAMBER 

e Warens (18 8), ee temp. Brough. a1, 


Aneaetion —Refd. Helling v. Lumley (1858), 28 L. J. Oh. 


782. Add. Annotations :-—Refd. 1, R. Comra. v. 
Ns of Buenos Ayres Tramways Oo. poe oboe 
(1926), 12 Tax Oas. 1126; 
Senibern alratta Ry. Co. v. I. R. Comrs. 
(1926), 12 Tax Oas. 1111. 
Trustee v. Ingle, (1929) 1 Oh, 677. 


908. Add. Annotations :—Retfd. Perrin v. Dickson 
1920); ue I. J. K. B. 688; Re Collier, [1980] 


955. ae Annotations :—Mentd. Cotton v. ality 
{1930} 1 Ch. 610; Re Williams, Richards v 
Williams, [1930] 2 Ch. 378. 
077. Add. Annotation :—Retd. Verner-Jeffreya v. 
Pinto, 41920] 1 Oh, 401. 


Ee emad 


Part I!.—Trustees. 


1434a. Equitable estate of benefic becoming 
legal estate.j—-On July 5, 1802, B. & another 
trustee who predeceased him were admitted 
to certain sph ta plote u trust out of 
the rente & profite to raise & pay an annual 
rent of £7 10s. to H. & his heirs & subject 
theteto in trust for W. & his heirs. Many 


PART I. SEOT. 12, SUB-SECT. 1. 


Bae of ance by bene- 
fctarics. B. 4 'TReer Co. 
a. Gant, (1688}1 D. 1 L. R. §01.— 


(ross Yn. vo “un 


PART 1. SROT, 14, GUB-GECT. 3.-—-B. 
ae. Company — Application for shares.) 


ree UBT TRA Be aoe 


fu iL. Brown, [ 
PART Ut. SKOT. 2, SUB-SHCT. 1.~-A. 


| gd. Persons resident (a, Great Briteta— 
Seeds fee Use reviaent tn Tngland.+— 


‘paisa v. CAVENDISH, 
Argus 


PART Ii. SKOT. ay A nal 3.— 
Jurisdiction of court to ye 


ars after B.’s death his customary heir O. 
Gass deceased, was admitted to two fd eae 
but no one was admitted to the thir 
that on Dec. on Piast heice zight, to to 
admittanc m2. 

: bes dat equitable 4 title 
X. as joint 


& B. On the same date the 
to the land stood vested in T. 

PART It, SEOT, 2, SUB-BECT. 2.— 
on. 7 i tial ne si as 


erustcce —W 


R. 171; (1928) 
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bene int fee, al yy to the equitable rent- 
charge th in Y., “rt pag toll a eg 
his title. “On Jan. 1 1, 1926, the Law of Pro- 
pay Acts came into operation & the co Y- 

lota were enfranchised. ig ct. being 
asked to de in whom the legal estates 
in the land & the rentcharge vested :—Held : 
on the rentcharge Decomne a legal rent- 
charge the trustees became bare bcdateee with 
no longer any active duties to pentcesn —Re 
Kine’s THRATRE igen 7 iene 
Mosc ch Hovess v. Thompson & Oorxtin 

NTERPRIBES, pee 1 Ch. “488 3 08 L. J. Ch. 
100 ; 140 L. T. 468. 


1497. Add. pene :—Refd. Lynn v. Bamber, 


[1930] 2 K. B. 72. 


1499a. Acquisition from married woman trustee— 


inigivizg jusemant aguinsteyaseried women: 
u en am 

who is a defaulting trustee, orders that the the 
judgment be satisfied out of her separate 
estate, & execution proves useless, it is not 
open to pitf., in a new action, to obtain 
against her judgment in a different form for 
payment of the moneys into court. As 
against her * the matter is res judicata. But if 


Cases 1434a—2076. Enaiisn anp Ewrrmer Draxst Sureuement. 


it appear that she has transferred the 
teas Settler, ica nl ie teas te 
;. mh will 

transferee as constructive Pitt. 
obtained the first deft., a married 
woman, j ent for payment out of her 
separate estate of the eum in di & 
Evidence disclosed that the first pei had 


— with the whole of the Raving 
ansferred most of it to her wistes, ti the 
deft., who was not a party to the 
but caew tthe on varie Peer 
in respect o e ju en us pro 
useless, ptf. now brought this action, alleging 
that the first deft. had paid the money to the 
second deft, in order to defeat any judgment 
for the pltf., & that the second deft. received 
the money as constructive trustee :—Held : 
judgment could be given against the second 
deft., who had received = ae as con- 
structive trustee.—G . WHATHERILI., 
1929] 2 Ch. 218; 98 L. ap Oh. 869; 142 
. T. 216; 45 T. U.K. 404. 


1571. Add. Annotation :—Mentd. Khoo 


Hooi 
a ie v. Khoo Chong Yeok, [19380] A. C. 


Part I1l|—Administration of Trusts. 


20338. ——— Misapplication of trust funds—Payment 


to wrong person.|—The indemnity conferred 
on trustees by Trustee Act, 1925 (c. 19), s. 30 
(1), does et apply where a trustee, even 
though aa the result of an honest mistake, 
has misapplied trust funds by paying them 
to the wrong person. 

The selling agents of a colliery co., irate 
had sold its undertaking & was ing 
voluntarily wound up, claimed 81008 
damages for alleged breach by the co. of the 
agency agreements. There had in fact, as 
the ct. held, been no breach of the agreements. 
The liquidator consulted the solra. of a large 
shareholder, who was opposed to the claim, 
& they said they had advised their client 
that there was a valid claim but that the 
amount of damages was uncertain. With- 
out taking further advice or obtaining the 
opinion of the ct., a course the liquidator had 
recognised to be open to him, the liquidator 
settled the claim for £15,000. A summons 
was taken out te a contributory to obtain 
repayment of this sum to the co., on the 





Annotation :-—Gener 
Co., [1930] 1 Ch. 10 
ae ae Annotation :—Refd. Re 


ground that ager 
of georgian 
fides not question, claimed the 
benefit of the hideccaty ven ao trustees 
without deciding whether the haeidator was 
a trustee within the meaning of the Act, 
even if he were: (1) he was not entitled to 
indemnity under sect. 30 (1), because that 
sub-sect. does not extend to a case where a 
trustee had atte trust funds coming 
to his hands; (2) he was not, on the facts, 
entitled to relief under sect. 61. 

Even if a liquidator is a trustee within 
Trustee Act, 1925, he is, as a paid trustee, 
disentitled to relief under eect. 61 Yet lacd CuR.). 
—Re Windsor STEAM Coat Co. (1901), Lrn. 
[1929] 1 Ch. 151; 98 L. J. Oh. 147; 146 


uidator had been guilty 
ee liquidator, whose bona 


oly, Refd. Re Home & Colonial Insce. 


pra er 
tate, Morton v. Marchanton (1930), 
Sol. Jo. $21. 
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PART IL SECT. 6, SUB-SEOCT. 2. 


a ouarve Kerra 
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PART I. ag at ihe 1— 


sh. Property ae to existing con 
tract—Truets Ordinance, 1917, “93, 
of Gevion—When renatration necessary] 


PELMADU: aAlLey TRA 
& Ropes Oo., Lirp., (1929) A. C. 662. 


PART II, SECT. 8, SUB-SECT. 3. 


. Death of trustee.}—Re Carin & 
in | tls (19238), be oO. LL. Fe AN. 


PART il. SECT. 8, SUB-SECT. 5. 


kk. Grant of administration 
goer ad ontinn Faun Copan 


appointment 
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nore, BRIGHO’ v. 
Moxrrox, [1989] 3 D. L. R. 91; : 
6183 geron, ogi 3 i 97 


. Add. Annotation : 
(1029), 98 L. J. K. B. 748. 


Vol. XLIII—‘ivests and Trustees. Gases 2090--S47Hb. 


—~Mentd. A.-G. v. Goddard Taxcpos * v. BLaKe (1865), 18 L. T. 202; 11 
ur. e ® s 


2969, Add. Annotation :—Co 


nsd. Re 
man v. Stansfield, [1929] 1 Ch. a 


2273a. Noleaery. settiement in accordance with 
will—Fallure to Include trust for 
maintenance —- Remedy of beneficiary.) — 


unexecuted 


e, Tyer- 


APE eka mir ete ern ne ohh rete ~ 


a 
man, {1939] A. C. 601. 
2862. Add. Annotation :—~Moentd. otter 
National Union of Seamen, [1929] 2 Oh. 58. 


2714, Add. Annotation : —As to {) Refd. Garland 
t, Archer-Shee (1980), 142 


T. 448. 


Part IV.—Duties of Trustees. 


2953. 
[1930] 2 Ch. 12. 


$112. Add. Annotations -—Mentd. 
» Hobbs v. Nottingham Journal, 11920} 
ae ee B Peal v. Fry & Sons (1929), 46 


2K. 
T.L. R.1 


Add. Annotation :—Roefd, Clayton v. Clayton, 


Hobb 
Dunkley v. 


3118a. i v. Brown (1852), 1 
8142. Add. Annotation :-—Distd. 


Re Sullivan 
Sullivan (1929), 45 T. L. R. 5B0.. 


Part V.—Powers and Discretions of Trustees. 


8160. Add. Annotation :—Mentd, Re Silva, Silva v. 


Silva, [1929] 2 Ch. 198. 


3162a. Exercise of statutory powers—Duty to con- the legal 
sult beneficiaries.] — Jongs, JONES »v. with 
Cusack-SmiryH (1930), 70 L. Jo. 408; 170 
L. T. Jo. 686; [19380] W. N. 2665. 

8417. Add. Annotation :—Mentd. Re Sandwell 


hei Colliery Co., Field v. The Co., [1929] 1 
Re 


e 


8450. Add. 








8475a. 


persons. On the co 
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PART III. SECT. 3, ae 4.—A. 
2136 xxvi. ——.}-—0. had m ed 
ov. of t his nro hig property to & bene 
ly defective, & allowed 
the pay yments to fall into pret 
app te m 


their o bts 
reques A 
for neat, t &, there being no bid, trans 
ferred it to the apulioenta, Swhib sold the 
to advantage. The claimed 


commission as trustees :~—H. com 
mission or remuneration could only be 
allowed for services rendered in the 
& 


rendered pots. became trustees, 
allowance aoa be made. Thad 
COMMANE, {1927] 8. A. 8S. Rx 2 
AUS. 


Annotation :~—Distd. 
Dunsby’s Contract, [1928] W. N. 187. 
-J—In an administration action 
in which a decree had been made, & which 
wae still pending, a receiver had been 
appointed, who was receiving the rents & 
profits & distributing them amongst various 
ming into force of Law 
of Property Act, 1925 (c. 20), the statutory 


trusts under Sched. I., Part IV., of the Aot 


came into operation, & the trustee, in whom 


140 L 


Stevens & 
3475b. Persons 


mm cen 





Ne ee en ee Se oe 


to award, a distribution of any com- 
rmojasion it may allow. It is not 
nocessary in all Meguiietauses that the 
aids ee rsonal Laenretene avon of & deceased 
should have ee of such an 
application N's SETTI1L 
MENT, (1999) &. A, s. bare L_-AUS. 


PART ae SECT. 4, SUB-SEOT. 3.-—B. 


2206 iv. —-——.}—The 
trustee he nale is verareity of pur- 
chasing the trust terme 
to & person to hai tudor the b the 
of the trust agreement the 

required to, & did, give the pi ripe eharce 
& general ma ment at = — 


ropery ~-~MOCLENNAN 
[rok 8)1 D. L Reis): aF Mant U oR. 
(1927) 3 W. W. RR. 684.—CAN. 


PART Ill. bg 10, wheter ete ies 


2655 vill, —— ——.}— Br 
BuTDEN'{ Kr nrxmsox) (i833) aa), Wile, 


& 8. 354; afff., 9 8. 4 
2655 je oe ie costa of 
the trustee of § donatio mortis causd in 


successtully defending jon 
brought against him b che admin 
toate of the donor's. 


ordered to be paid ont of the’ whole sheer 
which =. subject. -matter 


aiken ¢ 
LIC BISHOP or fr, 
20 ae ae, DL. R. 18; 84 


PART lil. SECT. 11, | SUB-SECT. 7.—€. 
266i. ———-.}-,Teatator being 
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Annotation :—Refd. Re ‘Thomas, Thomas », 
4ngsol I Ch. 194, 


sion—Annuitants.}]—Th 
which came into operation after the com- 
mencement of Law of P 

(c. 20), were directed to stan 
testator’s residuary real & 
upon trust to pay out of the incon thereof 
four life annuities, & while any annuity 





estate was vested, became invested 
he statutor 
the trustee cou) 


trusts for sale :—Held : 
exercise the statutory 


trusts without the sanction of the ct. in the 
still pending suit.—--BeRn 
woues ie 1 Ch. B49 ; 98 L. J. Oh. 284 ; 


ERNHARDT v. GALS- 


Thompson, 
beneficia Rig tober in posses- 
s of a will, 


a td Act, rh 
possessed of the 
personal estate 


te tte ee lillies soememmnemmeneidlinmetanemememianeanimemne ) 


dead, tho ot. is empowered, when the 
benefit of the estate re to do 


of t the estate, but moerely 
with ! yeas ieee Ba ~~Jte RoaEns, 
repo} 41 D- L. BR. 116; 680. L. RR. 
180.— OAN, 


PART IV. BEOT. 9. 
3067 xi. —-—-.]-—-HAMILTON ?. Woax 
& BALDRY a9 3), 24 W. LL. R. 679; 
4W.W.7.8 CAN. 


j-— —MACL EOD », “Roras 
nit (Alta, ) (1929) 1D. L. R. 


— V. SECT. 7, SUB-SECT. 2.—B. 
Whether of sale gtvoen— 
RB j discretion to 


of real catate. 
v. CARSCALLEN (1860), 10 
Cc. P. Bais. —OAN, 


PART V. SECT. 7, SUB-SECT. 2.— 
F. (a). 


teoen o trustee for anie & the wite of 
the trustee ie in law a valid contract, 
but the ct. of equity would presume 
@ oon 
trustee ed gdh rd Meta 


. ae lace 
1 eeerpas) 29 he te AU 


Cases 8475b—8680b. Ewouise ax Eurren Dicker Surriemenn., 


remained payable to divide the surplus income 
amongst such of testator’s grandchildren as 
should be living for the period during which 
any annuity remained payable; &, on cesser 
of all the annuities to stand possessed of the 
residuary estate in trust for a 
& the issue then living of any then dead, 
tenants in common ace to the stocks. 
By a codicil power was erred upon the 
trustees after the expiration of five ‘years 
from testator’s death to sell his residuary 
estate or any part thereof by pubis eatin 
but not by private, contract. n @ sume 
mons raising questions, kas he trustees 
or the persons entitled to the surplus income 
until cesser of the annuities were the proper 
pores in whom the ae ought to be vested 
y the exor.; &, if the trustees were the 
proper persons, isthe the annuitants were 
peo whose wishes ought to be iven effect 
by the trustees for sale :—He the an- 
pulente were persons beneficially iriterseted 
ossession within Law of Property Act, 
10 5 ({c. 20), s. 26 3 8) whose wishes should 
La consti by the trustees for sale.—He 
WESTMINSTER Bank v. EVERETT, 
CER 2 Oh. 166; 98 L. J. Ob. 381; 141 


8477. Add. ponte :——Men Re Whitaker, 
Rooke v. Whitaker, 1920) | 1 oe 662, 
8488a. ——— ———.]—Testator, who died in 
the year 1901, gave bred residue of hia estate 
real & personal, consisting of certain stocks 
& shares, freehold hereditaments, & lease- 
hold houses held on leases expiring in the 
year 1924, to trustees upon trast ee neither to 
allow the same to remain in its state of 
investment at his decease or, as & when his 
trustees should, in rye y hap rice discretion, 
see fit so to do, from time to time to realise & 
sell & convert the same or any part thereof. 
ae directed his trustees to reinvest the 
regia § when realised in trustees’ securities 
old the investments, whether original 
ar ia Srp upon trust to pay unto or 
ermit his wife, F., who was one of the 
stees, tu receive the income of his residuary 
estate during widowhood, to be reduced to a 
moiety of the income on her re-marriage, & 
subject to her life interest the testator gave 
his residuary estate to his son O. to be paid 
to him as gi a moiety at twenty-one eth the 
residue on his at thirty, but should his 
son die under twenty-five the whole residue 
was given to F. :—Held: the words of the 
will created a trust for Cries, 
Cribs v. Topp (1906), 95 L. T, 865. 


Annckittons 2 Conse. Pe Jonnes hnson, Cowle v. Public Trustee, 
1916] 1 Ob. 486; Te White's Settlement, Pitman 0 
te, [1980] 1 Ch. 179. 


8480. Add. Annotation :—Distd. Re White, Pit- 

man v. White (1929), 46 T. L. R. 30. 
3480a. With consent of tenant for life.|— 
By a marriage settlement e in 1882 an 
wadlvided share of _ estate passing under 
ihe ge together with other 
property belo Lanes the bite basin trust 
ther to cobain tie the aame in its present con- 





a 








neh crete aed 
life d hy Hife, t6 sell, & after 

: e discretion of the trustess, 4 
nctioment contained various power 


eran frgee ners 
T 

version. Sa 1906 « a Pacition ees 
of the estate hae Ariba page tire 

ments appropriated & Savers to rage 
trustees satisfaction of the undivided 
ee settled. On a& summons to determine 


ueation whether the land thaearene | 
aaah was settled land or held upon 


for sale :—Held: the shh ring having 
been made before the coming in eration 
of Law of Property Act, 1928 (c. 2 ay code 


sect. _ (4), of which it would have pron apl & 
trust for sale, the ner was one of con- 
struction, & having regard to the a . 
powers in the settlement for tee 

of the property as real estate, the land 
remaining subject thereto was not held upon 
trust for sale but was settled land.—-BRe 


Wuitn’s SETTLEMENT, Pitman v. WHITE 
1980] 1 Oh, 170; 90 L. J. Oh. 49; 142 
. T. 279; 46 T. L. B. 80. 
8490. ‘Add. Annotations s—Consd, ri Whitaker, 
oke v. Whitaker, {1920] 1 Oh. 662, 
Refd. Re Conquest, Royal Exchange Assur- 
ance v. Conquest, [1929] 2 Ch. 353. Mentd. 
Re Smith, Vincent v. Smith, {1080} 1 Ch. 88. 
8491a. Estate divisible among beneficiaries—Trus- 
tee must sell—-Notwithstanding power to post- 
pone under Law of Property Act, 1925 (c. 20), 


Ss. 25. BALL, JONES v. JONES (1980), 74 
Sol. Jo. 298, 
3590. Add. Annotation :-—.As (1) Consd. He 


Mansel, Smith v. Mansel, 1980} 1 Ch. 382. 


3611. Add. Annotation :—Moentd. Re Grove-Grady, 
Plowden v. Lawrence, [1929] 1 Ch. 557. 
8639a. Power to partition-—-Under Law of Property 
Act,1925 (c. 20), 8.28 (8)—-When exeralseable. } 

—(1) Law of Property Act, 1925 (c. 20), 
8. 28 (3), which enables trustees for sale to 
partition unsold land in cases where the net 
proceeds of sale have become “ absolutely 
vested ” in adult aarp in undivided shares, 
does not apply where those proceeds are only 
vested in life tenants. A power of 
in a will-settlement is pro tanto inconsistent 
with the statutory trusts for sale, & cannot 
therefore be treated as an “ additional or 


larger ’’ power preserved by sect. 28 (1) as 
amended by Law of Property ( raseior vat 
Act, 1926 (c. 11), Sched. Te is therefore 


overridden by the statutory trus 

(2) Where partition, though expedient, 
cannot be effected under any power vested 
in the trustees by the trust instrument or 


i law, the Se can confer the n 
er for poe Macao rae Soe 
Pons (c. Aare 8. fre TH Peete oe v. 
rles0) 1 Ch. sire 80 L. 


THOMPSON 

140; 142 a 
3639b. —— Whether wat may confer.) —~ 

THomas, Re, THOMAS vv. _THomrso, No. 





PART VI. SECT 7, KUB-GECT. 1. have vp eet & $1 PART VL. eed ie. SUB-SECY, 3.-- 
sont ase tan, & dell were eorsy mee 8 Gi | tao Jah teat 
not invest funds in securities | N. B. H. $71. saued by 8 bendaher? 


: Soe 
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Vol. XLIU.—Trusts and Trustesd. Cages 30060-4757. 


Part VH.——Breaches of Trust. 


Srram Co Oo. 
ne, 80H 901), Lite Ne 20880, ante, as 


"et. ise .-Arenohation !~—-Mentd 


1 Oh, 206. 


- Re FF 
Textile Assocn. (19380), OL L. J. Fe p- 
4060. add. Annitaiion :-—Retd. Re Houlder, [1929] 


(1929), 98 L. ms K, “B. 
4856. Add. Annotation :-—Consd. W. 

Steam Coal Co. (1901), poi i Ch a 
4860. Add. Annotation :-—A 

Winger Steam Coal Go. ciso1}, 


748. 
‘indsor 


Re 
at . 1 Oh. 


Part IX.—The Public Trustee. 


4187. After this case add :— 
Power to sell open s 





settiomant of the account. At the same 


trustees were told that a 
fon te ste would be mado aguingt 
um 
idle. The trustees, on the 


qeroapous opinion of oouneet that they 
were not ontitled to invest, omitted to 


do so :—~Held « the proper course was for 
the tras to invest as requested, but 
he referred what was a matter o 

law corm nt soutieel for his 
opinion & ha acted on it, they were 
not guilty of spun & ateult 
80 BA sto SRPETU Sonountanie bland 7 

Waren *(h (No. ay 8 agen oe aS R. 
N ne w.4 ry 3 ——— 


ype ie SECT. 1, SUB-SECT. 1. 
JOHNSTON v. SMITA 


a Nera, a {9481 465 DAN A me 


pace held in undivided 
shares-—Law of Property Act, 1025 (c. 20), 





PART VU. = 3, SUB-SECT. 2.— 
» (a). 

4100 ae ——— Trustee paying money to 

ANG 'THYE PAIN 


wrong pereon.}—OHE 
v. LAM KIN S BANG. 110291 A. © 670.— 
STRAITS ‘ 


PART VII. paid 5, SUB-SECT. 8. — 


4606 cine —_—— Le br ada a Gunter 


with fis on own, the fe aes is props 

to a ch ou the whole fund for the 
amount due to ~~~OFFIOIAL AS 
BIGNEE, MADRAS 2. NAKSHI VIDYA- 
MALAY SANGAM ‘999, ILL R $8 
Mad. 919.—-IND 


4681 1. Form of J-—Tho 
ct may entertain upon an tytn 
summons a claim for relicf fram 
on a breach of trust ~PERPEKTUAL 
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Sched. I., Pt. IV., 
MENTS, Nos. 3151b, $15lce, ante. 


para. 2.) ~See SETTLE- 


~~ 


TRUSTRE Co, =: Wa 
28 S RN. S. W, 39, 
W.N. be. 


1.—-A 
80. Whether right fo Jury extata, 
Defts., as exors of a will, were dirce 
by the will to soll lands of Leche sol 
rd distribute the proceeds in this a 
Care & a grandchild Int isagtion, 
» two of the children, all hat 
dota oxor had oommitied & 
of trust by se © lands a a Broa 
uadervelge Pith gave a notice for 
by jury, & the action waar tated 
with a fury & judgment ontered 1 
ita find ngs in ee o pitts for he 
recovery of the 
action on 
tration of 
brought onl 
had no oe to 





tar monn 





7 





ED tay eR 


on (No. ae 


ee 
tt De ea 264; 61 


NELSON, [ 
O L. Kh. “ae Sok 


Enouise anp Expmz Diexst Surriamust, 


VALUERS AND elaine 


PART Il, SECT. 1. 


ea. Lnabilady for Fal bona 


wation 
— Dett., a paid valuator, ademrinagere 


}— 
the value of a pro 
$4,980, stating in the 
he held himself “ 
to Pedal pitts. «» * for ll oo 
& val 


this report * which wa 
enclosed in a letter stating * the houses 


y a 
cate of 
sof 


et ake any Snel ro e pro- 
perty, which had been taken possession 
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ole eta that he was 
answere 


y the lender. 


Livan 00, v. Hore spac 8S 


Vol, XLIT—Cases 41-270, 


WATER SUPPLY. 
Part |—Supply by Local Authorities. 


Mls Add. Annotation :—Apl. A.-G. v. Tendon - aoe Counties Joint Electricity Authority, [1020] 





oem eewanestelteay 


Part Il1—Powers, Duties and Liabilities of Undertakers. 


98. Add. raphe —  Refd. Bournemouth- 
Oo. v. Harvey & 


Sw: &¥F 
Bone, 1080] 1 Ch. 8 1 Ch. 686; ‘Foraworth - Man- 
Oity Corpn., [1929] 1 K. B. 533. 

111. rer Annotation :—Mentd. Edwards v. A.-G. 
for Canada (1929), 46 T. L. R. 4. 

116. Add. Annotation :-—Refd. Manchester Corpn. v. 
Farnworth, [1980] A. O. 171. 

180. Add. Annotation :—Apld. Manchester Corpn. 
v. Buttle, [1920] 2 Oh. 390. 

161. Add. Annotation :—Consd. Manchester Corpn. 

v. Buttle, [1929] 2 Ch. 890. 

165 ae nde folowing paragraph & citations :— 


Act no person was ee 
uire, ae was the corpn. bound to 
oly, any d -house in the borough 
rp a Pies here than ae o 
8 where any of su 
devi Librarian ‘hours “is 2” used for any trade or 
dence of 
. “Hentist! whore 1 where he » practiond the profession 
£ dentistry was a Sweline. -house used in 
part for business purposes, & therefore the 
corph. was erg A inary & be paid an 


annual sum to the ordinary 
domestic & public water rates charged in 
of dwelling-houses not so used, 


Sthough the water supplied was used for 











domestic purposes within the meaning of 
another local Act.—MANOHESTER CORPN. v. 
Bur rire, [1929] 2 Oh. 890; 98 L. J. Oh. 894; 
142 L. T. 14; 04 J. P. 88; 45 T. L. R. 6683 
27 L. G. R. 748. 


176a. Right to use fire-plugs for id waged other nage 
extinction of flres.]—Hydrants, fire ~pluge, & 
other apparatus, provided by a metropolitan 
yectwons ao: -» pursuant to the Metropolitan 
Briged e Act, 1865 (c. 90), s. 82, & 
Mace Water "Act, 1871 (c. 118), s. ” 84, 
sor od eth of water in case of » May be 
he waterworks co. for eae 
obhas nee the supply of water for extingu 
ing a seeing sewers ba (or burs pee 
watering streets, or supplying public pumps, 
baths, & washhouses, without the consent 
of the London County pounce 3 ae by 
permission of the co., be us ersons 
other than the co.— LONDON Canes. OUNOLL 
v. East LONDON Waterworks Co., [1900] 
1 Q. B. 380; 69 L. J. Q. B. 304; 821. T. 
268; 48 W. R. 262; 16 T. L. R. 141; 44 
Sol. Jo. 395, D. OC. 


248. Add. Annotatwn :—Apld. Runcorn Guardians 
v. Worrall (1930), 04 J. P. Jo. 205. 


270. Add. Annotation :—Roefd. Grant v. Derwent, 
(1920) 1 Ch. 300. 





a ee “— TY NY Retr renee Neen 


PART I. SECT. 2, SUB-SECT. 3.-—-A. 
a. rota Be to aaceemenl 


Kewosrnin (Ont.), One iieao] f D. 4D. ete R. 


PART IL SECT. 3, rem a 


co's who ned bought iad to. ce | Hs 
© et ie land to the lett. & agreed 


to supply eae baler water rd reeetion 
rf reat @: aut pare r acre. an The and co 
Cr amo " ; 
& a water co. eau be 
formed w 


ie wares a an ioe good caer the 


able for deo for irrigation purposes 
agrosment 


peyos nd se fixed b 
between deft, & tho d co, es 
the municipality was eutitied to reoo 

he sanereneee aire from dette — 
iss] a w.W Re 146. -OAN oe 


PART Il. SECT. 2, SUB-SECT. 9. 
A. (a). 


Breed. sub nom. Hauyax Cri 
v. AD, (1928) 4 D. Le R. 461.—CAN, 


86 


fasea 18787. 


| WATERS AND WATERCOURSES, 7 
Part 1.—Rights and, Obligations in Respect. of Water, 


12. Add. Annotation : ion +d fo (2) Cena » Keowatin & thereby to. pollute i where. ttie 





iia ‘ 












Power Oo. v oods Milling Co. olaimed would in py pe ie zy 
[1980) A. <. 640. ; atatatory pro. itittion eush se i baLines 
99. Add. Annotation :—Refd. Farnworth v. Man- the Riv vere Pothrtion Prevention Act 
chester Corpn., [1929] 1 K. B. 583. ie a ig 4 v. Marragws & Co, ‘1880) 
174. Add. Annotation ;—As to Refd. Keewatin a ieas ene ‘ 
Power Co. v. Lake of the Woods Malling Co., | 839. Add. nr Onon: “a — 
et iagy eer ' Add. pan gate Bern ‘ahead Bee Pr 
281. Add. Annotation: and ant v. 360. . e ‘ere 
Mayfair Hotel Co., [1980] 1 one 138. formers’ Prttection Ase 
302, Add. Annotation :—-Folld. Green v. Matthews International a (1930), vier 
& Co. (1080), 46 T. L. BR. 206. so daa, 1 an 485. fete agit 
802a. —-———- ———.}—A_ person cannot set up a right > notation >—Reid, orth v. - 
either by Se Pas or under the sem ester Corpn., {1929} 1 K. B. B. 538. 
of lost grant to cause sewage or trade refuse | 480. yer Annotation :—Refd, Manchester Corpn. 
to fall or flow into a stream or watercourse v. Fartworth, [1980] A. 0. 171. 
Part I1—The Sea and the SaRAnOre.. 
479. set the followi aragraph — spare — mouth-Swanage Motor R a ik Oo. v 
he doctrine of acoretion baa Heed in, ke Harvey & Sons (No, 2) now 047. RP. 10. 
a Lad 
591. ddd. Annodtaton :-—Refd. iieatinann ati 
To is limited to ihe seashore Norfolk abetting | | Swanage Motor Road & Ferry Co. v. Harvey 
on rivers of running water & does not exten & Sons (No. 2) (1929), 04 J. P. 10. 
to canals, lakes or eae —TRAFFORD 1. | 640, Add. Annotation :—Ae to (1) Aplid. A.-G, & 
THROWER (1929), 45 I. L. BR. 502. Public Trustee v. Meteop Borough of 
580. Add. Annotation :—As to ay Refd. Bourne- Woolwich Council (1629) 98 J. P. 178. 


eancareoteeoees 


Part I1|_—Rivers, Lakes and Pools. 
747. For citation substitute ‘‘ No. 479, ante.” 


PART I. SECT, 2, ite aan cal 1. Fes bw 1038 2 L. R. (6 R. & G.) 433; 60. gp ead ee 


sea Ree MO | Omen, yon sn. a. rm; | Manion eae 


{1928} 2 'W. 0. L. R. 426; 50.W.N. 9 

PART I. BROT. 4, sun-ancr oT... (b). | PART 1, SHOT. 8, SUB-SEDT. 3.—A. PART mt. SECT. seine #08-OxoT. a 

lands vs ery, nea pon wither tbe I iand comiition of rg el han of the pe aomoman law 4 wires on Netiter 
a taking water, flowing the t which on by hal water he 8 

Jand roth en © purpose of ertgntion. tor natural, £6. Seen in the ordinary g sEEpay O on PPD. ne : 

peat ae or 85 years without inter- course of the ireraitose of nature, fiss's > | POEL A, 

land of the third perso cutting impenoeptitie in ita ooutse & progress PART JIL SECT. 8, BUB-SEOT. 2.-~B.. 














the ridge (ail) of t of 1, belong: NTO: 
{ng to pl me one place. Pltfs woe { 14988) 3 a 2. oo R. iste (1928) 1 1 
foe perasnens injunction to restrain | ‘W, H. 233 3; 
defta. mm. the afl :—Held : appeal, tiege) 4 48 Alte R. 1010. —OAN. 
defta, had acquil a@ prescriptive Tight 

to take water b y outting os oe PART 0, SHOT ct opens +— 


arian 6, suB-sECT. 2. 


atgzing 6, ditch «pio ee go jaa 


on t6 i frm ee gr ae he i iets for 
Giiuuer or Dex the, oret D a R. 
56, oaeri we W. R. 961 Ma 33 








a 


wi mee 
a 


- Wid, MARV -—-Wekeen wll Wetexvcidined! ‘Unnes 106-1002." 


Part: WV Forts, Harbours, Docks, Piers and Wharves. 






Ne. Add. 7 jade te 2 Bourne 1929), 94 J. P. 6. Mentd. Gaze 
Lea! as Fees ee Mo fs ff) E Co. We dy — thao Paes Ae. eg 3 P. 
+ : oa ue (No. 2) t1e20). 04 J. - 40. 89 3 see mer Té 
S08. Add. Aniistaticns :—taned, Greab Western poumtr Gouna at Coad), “8 Vise te 
lo bem i? V. r} 
Raiiway v. Monmouthshire County Council 472. L, E “o = 





Part V.—Navigation of Tidal and Natural Inland 
Watercourses. 


. + « without in every case the licence of the 


883. Add. An 
867. het wat prog aR ha 


896. Add. Annoiation ae 
Motor 


903. Add. 4 
929. pe 


948. Add. Annolaiion — :—Refd. 


notation :-—Refd. Vanderpant v. May- 
fair Hatel Co., (1980) 1 Oh. 138. 
roc parm (pag peae 

Swanage Road rry v. Harve 

& Sons (No. 2) (1929), 94 J. b. 10. ss 
ones pla 
Swanage Road & Ferry v. Harvey 
& Sons, [1980] A. CO. 549. 

Annotation :-—Mentd. Brown v. Dagen- 
ham U. D. C., [1029} 1K. B. ia 


:—Generally, 
Ea P. Swan & Wagar iene “obey, 


R. v. Minister of 
Health, Fz p. Yaffe, [1930] 2 K. B, 98. 


lath. Cr B00 


61a. ———- Construction of local act] —By Milton | 969. Add. Aesano :—-Mentd. Scamm 


Oreek Conservancy Act, 1899, s. 7, ‘‘ No 


Conservators.”’ Defts., under a licence from 
the Conservators, in the creek, 
which was a navigable channel, 4 pumping 
Biante — parte i apr at high poate 
pitfs.’ barge, out any negligence on the 
pee art of the master, collided wi anes 
was damaged, 

the ct. found that defts. had failed to give 
adequate warning of the existence of the 
obstruction :—Held: the sect. did not 
confer upon a licancee a right to create an 
obstruction ari damage to members 
of the public & the action succeeded .— 
BuR.zeEy C., re v. Lioyp Enw., Lip. (1929), 
45 T. L. R. 6 

el G. & 


Nephew v. Hurley, {1929] 1 K. B. 419. 


shall... make or form any — 1007. Add. Annotations :—Moentd. Clark v. Epsom 


mn 
yock » « « or other work or drive an oy pee es 
the bed or shores of 


».«.- mor 
below abet mark so as to impede 
or interfere with the navigation of the creek 





t from the Crown of Jand bounded 


stmt penemnaetn eden nll aietenteettanaatin aetna aeenerenaead 


PART IV. SECT. 1, SUB-SECT. 2. oy 


D. O., [1929] 1 Oh. 287; Musical Per- 
formers’ Protection Assocn., Ltd. v. British 
ee Pictures, Ltd. (1980), 46T. LL. 1. 





sent 





eesti 





to us location, & the gets 


the waters of an inland 0: owners a8 @ result o 
non-tidal | & Gon pave bie lake carries ed. Harbour gage foo ell e the improvements. —R. v. aaa 
with egal a glare of the land them—Whether o subject to } | TURERS o LAND, Govmennon & 
covered by wa centre 4 “ ww. .&R Lrp v GEELONG i (1838), iT Exch. ~ H. 441, 62 
c ge as, Downdary of munict- Vee B12 AU PART V. SECT. 1 olsen i 
patent inparporatin one of its bound- sf. Expr ios of water lots for Wa ATER “POWERS _. i FERENCE, vmpab 
aries an the “shore” of a certain of wharf—Basia of valua- | 2D. L. I. 481; 8. C. R, 200.--CAN, 
navigable take, the limite of the mruniel }-T wr etardiie golnt for 
d to low-water the valuation of water neg expro- | PART V. SECT. 1, BUB-BECT. 3.—A 
al the lake on ia non- | priated by the Crown for t: purpose , ee re 
tidal waterr—-R. v, DR } of wharf improvements, may bad . Works of navigation—TLiabittty to 
QpogaRne, Pa AP C.), (7980) from a municipal —— nt of gre Hepes 7 -° Ect v. tnt aad 
* e s Can. Crin. oe taking naidera’ on A A 4) USTERES, a ® 
183,——GAN, ghee assessable value of the land | 11. 
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Enausn amp Eaceren Dioner Surriaenwr. 


WEIGHTS AND MEASURES. 
Part 11.—Standards of Weights and Measures. 


26. Add. Citation s—~—28 Cox, ©. ©. 550. 
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Vel XLIV. 
WILLS. 
Part |.—Nature of a Will. 


19. Add, Annotalion :—-Refd. Re Bund, Cruik- survivor for life with certain absolute re- 
shank wv. Willis, [1929] 2 Oh. 455. mainders over, & the that the will 


: ion :-— : should not be revoked without their mutual 
Dhol rican oe) consent. The wife died firet, & as from her 


8a. —— ——— -——— ———_.}—_Re Haox (A.) (1980), 
169 L. T. Jo. 285. a me 


105. Add. Annotation :—Reftd. Re Hagger, Free- 
man v. Arscoté, [1930] 2 Ch. 190. 


108. Add. Annotation ‘—Apld. Re Hagger, Free- 
man v. Arscott, [1930] 2 Ch. 190. 


1088. -—- ——— -——-.}--A husband & wife made 
a joint will, whereby they left certain pro- 
perty, which each possessed at the time of 

e death of the spouse first dying, to the 


neers eee 


Part I!.—Power of Disposition by Will. 


181. Add. Annotation :—Consd. Re Franklin & Trustee Act, 1925 (c. 19), s. 567.—He Hopr’s 


death the husband received the income from 
the whole estate until his death :—Held: 
from the death of the wife the property of 
which the husband was then possessed was 
subject to a trust under which the legatees 
in absolute remainder took vested interests 
subject to the life interest of the husband ; 
& the death of such a legates after the death 
of the wife but before the death of the 
husband did not occasion a ry Spe 
Haaasr, FRReEMAN v. ArscoTt, [1930] 2 Ch. 
190; 99 L. J. Ch, 492; 143 L. T. 610. 


Swathling’s Arbn., (1929} 1 Ch. 288. 


289a. Creation of estate tail—Death after com- 


Wins Trost, Horr v. Torr, rt eg Ch. 
1386; 08 L. J. Ch. 249; 141 L. T. 609. 


Dunkley v. Sullivan (19239), 45 T. L. R. 890. 


meneement of Law of Property Act, 1925 | 265. Add. Annotation: -Distd. Ie Sullivan, 


c. i rae aor nder Law of 
op Act, 1925 (c. 20), s. 180, the power 
to create an entailed interest in personal 
estate can be exercised by will only in the 
case of a testator who dies after the com- 
mencement of the Act. Therefore, where 
testator, who died in 1912, by his will settled 
certain chattela including three family 
portraits to be held upon trusts which should 
as nearly as the rules of law & equity 
permitted correspond with the limitations 
of real estate in tail, & set out such limitations 
at length, but settled no real estate upon 
the same limitations :—Held: testator 
attempted to create an entailed interest in 
the chattels but had not succeeded, & 
thorefore the trustees of his will had no 


299a. Disclaimer by donee—Intestacy-——Applica- 


tion of Administration of Estates Act, 1925 
(c, 23), ss. 83 (5), 46, 49.J—Testator who 
owned certain musical copyrights, & whu 
died in 1928, by hia will gave the residue 
of his estate, including the copyright 
royalties, on trust for his wife for life & 
afterwards for his children, & directed that 
the royalties shoujd be treated as_ capital. 
Testator left a widow but no children :—~ 
Held: as there was a partial intestacy, 
namely, as to the capital of the residue, the 
direction would not apply if the widow dis- 
claimed her life interest under the will, & 
the result of the disclaimer would be that 
the widow would take a life interest in the 


residue, cluding the royalties—He Sut- 
LIVAN, DUNKLEY v. SULLIVAN, (1930) 2 Ch. 
#4; 890 1. J. Ch. 42; 142 TL. T. 187; 45 
T l.. R. 590. 


ier to sell them under sect. 180 (6). But 
ct., deeming it in the circumstances 
expedient, would make an order authorising 
the sale of the portraite by the trustees under 


_ 


Part I1V.—Capacity to Benefit under Will. 


Add. Annotation :—Consd. Re Belliss, Polson 2 Ch. 37. Mentd. Perrin v. Dickson (1929), 
v. Parrott (1020), 141 L. T. 246. 98 L. J. K. B. 683. 


511. Add. Annotation :—~Mentd, Re Villar, Public 
504. Add. Annotations :—Reld. Re Collier, [1930] Trustee v. Villar, [1929] 1 Ch. 248. 


omen 





Slcnshasnnantiillunnananasenmmtmemnaneal 
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to the other a life interest with similar 





ART SECT. SUB-SECT. 2.— | takes effect the event happens 
: ; a. tel. not.--ite Swoxps Estate Cite.) rovisiona in remalnder, ia not to 
86 1. Teste for ascertainment.}— {1939} 8D. Ll, RB. 564; 3W. W. K. If evidence of au agrooment not to 
Where a will is made subject to 6 45.—CAN. revoke the w sin th absence of 
ghenely Artest a ing ofa | PART L SECT. 4, SUB-GEOT. 1. | thero fs no implied trust precluding the 
# contingency, ¢.7. ‘a “ FP.” road wife from ma a freh wi 
ore & time er d ss SO YLON Fe e B. AF. inconsistent with her former will, 
Gurgical operstion, tee oil , even pene ney ge egret & 
take unless : 5 ep erred 
dure aot ae ee tiie wil | PART L SECT. 4, SUB-SECT. 2. by hia will.—Gray %. PERPETUAL 
~80 expressed as 5 show that the con- 106 vill, —— -———— ———.}—The fact | TRustEE Co., ITD. hg oo CO. 3015 
motive for that a husband & wife have ne. | 40.C. L. BR. 658; (1028) Argus L. R. 
fuowil 8S fs not conditional ously made mutual giving each | 238.—AU8. 
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on 





Part V.—Formalities of. Will or Codioll. 7 


Add. Annotation :—Moentd. Re Grove-Grady, 
Plowden v. Lawrence, (1929) 1 Oh. 5687. 


97a. Execution nted by teed, 
"Instructions for a wil’ cont 
& final, matantions of the deceas 5 
if the formal execution is prevented by death ; 
&, thors ene evidence of , at the 
time of ean Brg instructions com- 
mission of cide, three days 
will not invalidate the paper by r an. 
antgrance of previous - ement.——-BUR- 
ROWS v. BuRROWS (1827), 1 Hagg. Ecc. 109; 
162 E. R. 624. 
Annotation ,—Retd. Godman v Godman, [1990] P. 261. 


651. Add. Annotation :—Consd. Palin v. Ponting, 
[1980] P. 186. 





673. Add. Annotation :—Consd. Palin v. Ponting, 
will & testament.’’}—A testamen 
hart pv emy wile 
ment of A. B.” did he 


{1980] P. 185. 
717a. —-— Codiell commencing ‘“‘ this is es last 
headed ‘‘ Codici] to be yea peta 
& proceeding ‘‘*This is 
cexprgmaly, ge or aa 
implication revoke an er 
it effected a substantial difference in. 


destination of a large portion of — age 
passing. The same paces be: addition 
9 the signature of the testator, bephsereiaces 


of four persons, two of whom were bene- 
ficiaries under it; all four signatures had 
been placed on the paper at the time of 
attestation, & there was evidence that the 
two beneficiaries signed otherwise as 
attesting ‘-—Held : (1) the words “ last will 
& testamen did not preclude the ad- 
mission to probate of both papers; (2) pro- 


hate of the endibit iat TS 
ear temcrnin ceirh . 


729. ‘ss, ome on ass ¥, pve 
$88. A :—Gonad, Palin v. Pontitig, 
notation :~—-Consed, P Ponting, 

* fioses ‘P 185. pais 


838a, ——— ‘* See other side for opmpletion.’*}— 
On the margin of the first of a will on 
a printed. form, duly executed & attested at 
the faot of the page, occurred the b hier 
“See othex side for o wanes et 
second page under the wo * Continue. 
beh from a ene i = neve were a 
ositions of property a uary 
Without azy further execution or attestation : 
—Held : the ee che: other side for com- 
Jetion,” had the effect of joining in or wage 
Rning the we ve the second 
that the executed writing should be pager de 
in the probate.-Partmwn v. Ponsing, {1980 
P, 185; Poo L. J.P.121; 467, L. BR. 810; 7 
Sol. Jo. ae sub nom. PALING v, PontiIne, 
148 L. T e 28. 
1074. Add. Annotation :—Generally, Refd. Black- 
well v. Blackwell, [1929] A. C. "818. 


1097. Add. Annotation :—Apld. Kitcat v. King, 


fi iF, acne 


[1080] P. 266. 

piel as ——.}—Kincat v. Kine, No. 717a, 
a 

1117. Add. wae :—Conad. Palin v. Ponting 
[1980] P. 185, 





Part 1X.—Alterations and Erasures. 


104. O80. E ieee i—Consd. Palin v. Ponting, 


Gamat 


dd, Annotation :-—Coned. Palin v. Ponting, 
11980) P. 186. 





PART V. SECT. 1, SUB-SECT. 4.—D. of & sot the gharncter, all | all hoto- PART V. SECT. 8, BUB-SECT. 6.—D. 
597 il, —— ——.}—Re DUNLOP . 
(Ont.), [1999] 1 D. L. 7 542.-—OAN. signed. One of the the e, unsigned, doau- ment ment |—fee Dun pias v. Vv. Ln 
PART V. SECT. 1, SUB-SECT. 5.—- | desire to make the fol ere —_— 
B. (a). & addittons to my last csta- | PART V. SECT, 9, BUB-SECT. 6.--0. 
ment é ° > 
620 1. Wacther gag me rcorperates f & dooument 
ate aie words: “ Written 


$71 ii, —>~~.}-—-In an pyre ba 
BE tary Sgoumen 


STRWART 0, Sooke oe ee it, Te * 
aN 4D. L. R. 418 


erga V. SECT. 3, SUB-SECT. 1, 


———m -—Teatator in bis trust- 
aispostiion settlemen 
trustees ‘ 


were bout | $0 


tions in the 
ito ben 


¢ i RATS 


ae 


October 19231 '*s—Held: the trustece 
give effect 

in the unsigned 

doeumant, on the md t the 


Sie, attain Gia Ue 


own hand at lL. A. the 17th day of 
to 


— Row. had aso ation 
C. (Ct, of Seas.) : 


ne ate v. amor, the Wa op ome 


a8 CES vB ar 


a 
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Part X Revocation, Revival and Republication. 


tiie. —~ Eetale of Brrxsy income thereof to his sister th f 
(2989), 73 7S Bch Bo. B80. ‘ mae her life, & after pe font ester ta 
td. Re Bund, Cruik- therein mentioned. After a further 
seh ne ese ang | Scien emer 
-— A pid, 8 e mansion house 
aoe ety ae 208. eo tar ag the of law would 
rerraniny foment A & codicil made by testatrix mi saa or persons for the time being 
: entitled to the possession or receipt of the 
iment e in 1907. conta a tha Giole couacion ip 


in 1912 tostatrix made @ codicil to the will 
1907 declaring that a share in her estate 
ee i be held apce 


trusts 1 testatrix execu 
third codicil, which referred only to the wil 


» teatator 
thereby = ve, @ — devised & 
bequeathed all the south rani of his real 
f personal estate unto a to the use af bis 
trustees to such _ upon such trusts, & 
for such ends inten 


& purposes as the Wick 

igo wit herring etna r= | Sensor fy an ol 
: e time being be so far es 

Held; the off of 1921 was of law would By a codicil dated 


to tevoke both the will of 1907 & the codicil 


ermit. 
of 1911, & to revive the will & codicil of 1893. August 4, 1931, after reciting that he was 


Re BAkER, BAKER AKER Ch. desirous of his stepdaughter O. 

688 ; cf zs oe 174; wa Li "t oe : (pitt) a volts “mn 2m aagland, testator 
appointed, devised e er for 

1656. Add. Annotation :-—-N.F. Re Robinson, Lamb hee P life his said house nok Episcopi & all 


1657a. —— ——.]— 


vw. Robinson, [1930] 2 Ch. 382. 


1656. Add. Annotation :—Consd. Re Robinson, 


Lamb , Robinson, [1930] 2 Ch. 382. 
The que iheripeerd a will 
pon oon ter cked by ae i te t instrument 
depends entirely upon ig erg nee of the 
testator as expressed in ent. 
The rule laid ‘a Baker. ed ea 
1665, & earlier cases that a second 
revoke an earlier one though it is ineffective 
to confer any gift, if such failure is due to the 
ineapecity of the devisees or legatee & not to 
any infirmity in the will iteelf, Ss no sonar 
acceptable ack the decision in Ward v. 
Van der ree N 1662. 
Testatri y. a oll a os 1914 gave cred 
residuary estate y an annuity 
to her son H., Ro cubject ereto for her 
andchildren who should B attain twenty-one. 
n 1921 she executed a document which she 
described as her last will, n, by which she gave 
the whole of her estate to H. absolutely, but 
1t contained po clause revoking former eer 
The later will was ineffective, though ad 
mitted to probate, o to the wife of H. 
having attested : the earlier will 
was restored, there ‘being no intention shown 
by testatrix in the later one to revoke it.— 
pangs —. v. ROBINSON ee : 


the furniture, books, linen, plate & effects 
therein or Deloneing thereto & also the land 
he occupied therewith. After testator’s 
death in 1928 pitf. C. took ont an originating 
summons to determine (tier alia) the 
on uestion whether pltf. waa entitled for her 
life to the whole or any & if so what part of 
the rents, profits & income arising out of the 
residuary real & personal estate of the 
testator or of the income of the proceeds of 
sale thereof, or whether deft. W. was entitled 
during her ‘lite to the said rents, profits & 
income or to some & what part thereof, or 
to whom the same were revere Held : 
testator intended by the codicil only to give 
certain defined property to pltf. for her life 
for the defimte purpose, namely, the pro- 
vision of a house in England, mentioned in the 
codicil & that the codicil could only be read 
as interpolating into the will ~ Parton in 
favour of pltf. in respect of th au 
specifically mentioned in the Re 
¢ erefore deft. W. was entitled anes i 
life to the rente profits & income of teatetor's 8 
reaiduary real & personal estate, & the 
roceeda of sale thereof. Further, the 
jewellery, plate, etc., included in the gitt of 
irlooms contained in testator’s mansion 
house at the date of his death, wete in the 





09 L. J. Ch. 481; 143 L, . events that had happened, to be enjoyed by 
ion L L. R542 deft. W. during her life; & the excepted 
1862. Add. pakrene —A Re Robinson, articles of plate were to be enjoyed by pitt. 
Lamb v. Robinson, [1980] 2 Ch. 882. during her life.—Re Bunp, eee v. 
£671. Add. Annotahon :—Consd. Re Bund, Cruik- Wiis, [1929] 2 Oh. 455; 99 L. J. Ch. 4; 
na SA ee a oe 1915 aw ete oe —Consd, In the Botate of 
5; . nm the 0, 
ial a Wek ces Ue ceces, sore. trustees Birkby (1929), 7B Sol. Jo. 656 
after giving certain legacies 4967. Add. Annotation :—Generally, Refd. Black- 
t Dirge sea gy sored well vy. Blackwell, 108044 nally 318. 
& deviaed Pie Wiaceiean sian honse, ’ | 19788. Mistake as to legal rights of widower. | 
SSleagen & hereditaments known ‘allie Wieck —In the Eetate “of GREENSTERET (1930), 74 
Dyplecopi unto & to the use of his Sol. Jo. 188. 
upon: Cust ater thereout ae t —w | Fe BAKER, BAKER v. BAKER, 
gnentioned shy residue of the tente & No. 1661a, a 
RABE X, SROT. dy Susenot. 1—~ | PART x. ROE, 2, suB-sECT. 2. Rte fast or that it appa int 8 tbe same 
Yondret rule.J~—It s cotttel! Paper as the rll Kael! to mio W fe 





7 oes, ee syenaet | fears 
8 Tes &% | Samed to amount to» republication fent-—{n the Wil of Bruson 
bb lee Sec ee wey ae | Wie eee 


Enciisn. ann Ewrrmz Diexst Surriement. 
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Part X1.—Codicils. 


Miios. Add. Annotation :——Refd. Re Bund, Oruik- | 21962. —-—.|--Re Bump, OnUimentanx 0, WILtiIs, 
shank v. Willis, [1920] 2 Ch. 455. No, 1707a, ante. 





Part XI!.—Legal Incidents of a Gift by Will. 


2807. Add. Annotation :-—Mentd. Barratt v. | 2867. Add. Annotation :—Mentd. Re Semen Ce, 
Richardson & eerel {1980] 1 K. 686. Charles v. Kempthorne, {1930} 1 Ch. 268 


2839. Add. Annotation :—Refd. Re 


Ro 1 Rx 
Foret 358; Re itaker, Rooke v. Whitaker, 
19393 1 Ch. 662; Re Smith, Vincent v. Smith, 
{1980] 1 Oh. 88.., 
: Buxton, 
Buxton v. Buxton, [1930] 1 Ch. 648. 


ayy (HN v. Conquest, 929} i 
24265. Bape Annotation :—Mentd. Re Patten, Wes 


2895. Add. Annotation :—Refd. Re Newman, Slater 
Ch. 409. 


v. Newman, [1080] 2 
Bank v. Carlyon, [1929] 2 Ch. 376. 


2575. w Add. Annotation :—Generally, hie Fig 


pevnen, Slater v. Newman, eso} 2 


Part XIll —Conditions. 


2668. Add. Annotation :-—Apld. Re Thomas’ 8 Will 
Trusts, Powell v. Thomas, [1980] 2 Oh. 67. 
-}—Where testator makes a 
subject to a condition precedent, the - 
filment of which is rendered impossible b 
operation of law before the date of the wi 
t © condition is void & the gift romains.—Re 
Wit Trusts, POWELL v THOMAS, 
een Ol 67; 89 L. J. Ch. 286; 74 Sol. Jo. 


2698. wer Annotation :—Refd. Garland v. Archer- 


2665a. 








THOMAS’s 


Shee (1980), 142 L. T. 448, 
27328. 








annuities, of road-making c 
that if within twent 
death P. should desire 
the said annui 


fact worth 28670 
testator’s death. 


——Testator, by his will, devised 
land to P. su ject to the pa 
charges ar which 
ee ar 
ea uties, & su o to the proviso 
years of tedtator’s ’s | 2689. Add. Annotation :—Refd. Re 
sell the land, he was 
to give the Governors of the N. 
School the option of purchasi 
the price of £800 an acre, suc 
subject to the periment by the Governors re 
ties & road c 
ance to be notified within ee mont, 
The land, of about 22 acres in 
an acre at the Si cigg of 
In accordance wi 


condition P. offered it to the School Governors 
at £300 an acre, & the offer was duly accepted 
& the land sold & conveyed to the Governors 
for £6,688. The value of the land for the 
a of death duties was assessed at 
14,720. On a summons being taken out to 
determine whether the Govern were liable 
to pay a rateable proportion of the estate & 
succession duties evied upon the value of 
the property Held the condition being 
one in restraint of alienation except to a 
articula: rad Aoelecacesia was void for repugnancy, 
not binding upon the devisee. The death 
duties payable must therefore be borne 
entirely by P., the devisee.—He CocKERILL, 
MACKANBESS v. ’ PHRCIVAL, {1929] 2 Ch. 181; 
98 L. J. Ch. 281; 141 L. T. 198. 


ent of certain 
ealpie 


Knapp, 
Spreckley v. A.-G., {1920] 1 Ch. $41. 
Grammer | 9713. Add. Annotation :— Apld. Re Cockerill, 
ane land at Mackaness v. Percival, [1929] 2 Ch. 131. 
offer to be | 9797, add. Annotation :—Distd. Re Cockerill, 
Mackaness v. Percival, Le 2 Ch. 181. 
2780. Add. Annotation :— Re Oo 
Mackaness v. Percival, 1029) 2 Oh. 131, 
2781. Add. .Annotatton : ai Re Cockeril 
Mackaness v. Percival, [1929] 2 Ch. 131. 


B, & accept 


area, was in 


e 








PART XII. SECT. 5,58 SUB-SECT. 2 2.—A. 

one vi. ccna OP an Serocmont fot 

agree! nt for 

cis of ee is oe ado 6 aocept- 
anoe @ testator of 4 er 


urchaser. oat LY ERT, 


2878 ll. — Ry e devise of an 


Leds which Ba haa pre revid ovely 
ow. wenn V ANDREWS (1845), 


in. B. R, a rece) 604.~rOAN. 
ore xi. vss wh iePapasvl 3. 
real sonal 
ealaten he a cow’ aothied’ then tee 
doctrine of area pierre a both 
to real & personal estate,—-HARMAN v. 


th the 
e s w five 
a Set AG pete -oeah 
PART XIII. SECT. = agin 6.—D. | be paid the 

Wheth Litton not pont: ed as members of or 
to fkve with or be be sunler vontrot of father | oe eneand. & of County hve 

—A condition in . will ha yas aye fue without he been £0 
Sonstituting ai . h parental eo intand oF | aivid then tin leaecy who had 
80 gonfirtned & another —, 
erie of the of, as to the | Feild: tho condition as to oon 

posed. to ward, ® a > 

2g, aus. ty if it wee.s condition subsequent, 


v. rT) 
B. B. } ek: ae 46 N. 8. oY BY the fa eon == 
PART XUL SECT. 8, SUB-SECT.8.-—-D. | aI jisscoves, tet a 


was 80 * 
niet tener a eae catia ol 


Vol. XLIV.—-Willk. vas 


applt. could not effectively ox. 
raligion without thelr consend until em 


' 
af 


genes, -——- Effect of disentailing estates. 
a ATSON, Coriusdevecee o foes Re 


” ; TO8de, post. ig Apacs enabler re Was mesoning om 
8901. Add. Annofation :—Apld. Patton v. Toronto = ner aged! : become of ti. 
General Trusts Corpn., ‘ Lutheran religion, & he had since remained 

po Ee. Oa so:—Held: the intention of testator was - 


, 20640, —— ——-.]--Testator, who died in 1919, 


4 


8117. Add. Annotation :—Ap 
$120. Add. Annotation :—Apld. 


bequeathed to his grandson, applt., an 
annuity, provided that he was T poeeed 
himeet? to be of the Lutheran religion ; until 
he was twenty-five years of age the annuit 
was to be paid to his mother for his benetif. 
In 1917, when the will was made, applt. was 
only twelve years of age, & testator knew 
that applt.’s mother was a Roman Catholic, 
& that he was being brought up in that 
on. According to the law of Germany, 
where appit. & his parents were domicile, 


that applt. should have an opportunity of 
ch his religion, & as he was en’ 

in law one his choice until he was 
twenty-one, buf not beyond, he was éntitled 
to receive the annuity, arrears from the 
date of testator’s death, as until he reached 
twenty-one his enjoyment of the annuity 
was free from condition.—Parron (W. R.) 
v. TORONTO GENERAL TRUSTS CORPN., [1980 
A. ©. 629; 143 L. T. 5672; aud nom. Re 
Patron, Patron v. Toronto G 
Trusts Corpn., 99 L. J. P. C. 213, P.O. 





Part XIV.—Lapse. 


9 


id. Re Gr 

Graham v. Graham, [1929] 2 Ch. 127. 
Re Graham: 
Graham v. Graham, [1929] 2 Ch. 127. 


8131a. ——— -———.]—By her will, after giving life 


interests to her parents, a testatrix devised 
& bequeathed her real & personal estate to 
her husband, but if he should have pre- 
deceased both her peg then to her hus- 
band’s children, whether by herself or his 
first wife. The husband survived both the 
arid but predeceased testatrix. Testa- 

left no issue of her own, but at her death 
there were six children of her husband's 
first marriage living :—Held: there was no 


3354a. ee 


implication of a gift over to those children 
on failure of the qitt to the husband by 
lapse in any event, & therefore the residuary 
estate of testatrix was undisposed of & passed 
to her next of kin.—#?¥e GRAHAM, GRAHAM v. 
GRAHAM, [1929] 2 Ch. 127; 08 L. J. Ch. 291 ; 
141 L. T. 197. 


$261. Add. Annotation:—-Folld. Ke Buxton, 


Buxton v. Buxton, {1930} 1 Ch. 648. 


8352. Add. Annotation :—Folid. Re Maynard, 


Pearce v. Pearce (1930), 69 L. Jo. 440. 

-]- Me MAYNARD, PEARCE »v. 
PEARCE (1930), 69 L. Jo. 440; 169 L. T. Jo. 
519; [1980] W. N. 127. 





Part XV.—Powers. 


8300. Add. Annotation :—Generally, Refd. He Mills, Mills v. Lawrence, [1980] 1 Ch. 440. 


Part XV1I.—Construction. 


8488. Add. Annotation :—Generally, Retd. Re | 3592. Add. Annotation :-—As to (3) Consd. Shaw v. 
Walker, Walker v. Walker, {1930] 1 Ch. 469. Public Trustee (1929), 141 L. T. 465. 

3802. Add. Annotation :—~Aa lo ‘o Refd. Shaw v. | 3598. Add. Annutations :—Mentd. Jie Gwyon, Public 
Public Trustee (1929), 141 L. T. 465. Trustee v. A.-G, (1929), 46 T. L. R. 06; Re 

$835. Add. Annotation :—Mentd. Re Mills, Mills Stratton, Stratton v. A.-G., [1930] 2 Ch. 15}. 
v. Lawrence, [1980] 1 Ch. 654. $609. Add. Annotations :—As to 


(2) Aplid, Re 
8554. Add. Annotation :—Refd. Re Grove-Grad Smalley, Smalley v. Scotton, Tig2a) 2 Ch. 
Plowden v. Lawrence, {1929} 1 Ch. 557. ze 112. As to (38) A . Re Smalley, Smalley v. 


ation :—General Reid. Scotton, [1929}2 Ch. 112. As io (4) Apld. ite 
SPTh. ee, Public Trustee . Villas, [1920) 1 oe Smalley, Lmalley v. Scotton, [1929] 2 Ch. 112. 
248. 86284. Add. Annotation :—Refd. Ke Cockerill, 
9500. Add. Annotation :—Retd, Re Walker, Walker Mackaness v. Percival, {1929} 2 Ch. 131. 
v. Walker, {1930] 1 Ch. 469. 3625. Add. Annotations :—~Consd. Re Hood, Public 


cope Hale 


Forurs, Hanmwon {| Ewtare, (1999) 4 D. L. It. 1074; 1453 D. L. R. 450, 63 O. L. It, 655.—- 
segue OSS L. ae WW. i 386; 93°68. L. KR. 464.— | CAN. 

Geel. : : aes ; PART XVI. SECT. 4, SUB-SECT. 4.— 
| PAR Iv. SECT. 9, RUB-ERCT. : a gil gp cach Tain Prom Oa ahr on 
“> MRE ‘vy. — im] — Be Tarr | ligion of donee. Patron, (1939) ReraTsT (1995), 81 Tas. L. R. 3.--AUS, 

os 1369 86* 









wervee wv. Hood (1930), 148 L. T. 691. 

Umea enti. Re Grove-Grady, Plowdenv. Lawrence, 

ye” =6{1929] 1 Ch. 657, 

7829. Add. Annotation :—Mentd. Kitcat v. King, 
{1930] P. 266. 

3707. Add. Annotation :—Refd. Jagmohan Singh 
v. Pandit Sri Nath (1930), 46 T. L. R. 586. 

8741. Add. Annotation :—Aa to (1) Refd. Re Bund, 
Cruikshank v. Willis, [1929] 2 Ch. 455. 

3781. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. 'T. 465. 


8792. Add. Annotation :—Mentd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 469. 
$910, Add. Annotation :—Consd. Re Prosser, 


Prosser v. Griffith (1929), 167 L. T. Jo. 307. 

8962. Add. Annotation :—Generally, Mentd. Re 
Rome n ee v. Waterfield (1929), 46 

8976. Add. Annotation :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4048. Add. Annotation :—Refd. Jagmohan Singh 
v. Pandit Sri Nath (1930), 46 T. L. R. 586. 

4049. Add. Annotations :—Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. Refd. Re Emer- 
son, Morrill v. Nutty, [1929] 1 Ch. 128; Re 
Mellor, Porter v. Hindsley, [1929] 1 Ch. 446. 

4054. Add. Annotations :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. Mentd. 
Southwark Revenue Officer v. Hoe (R.) 
& Co. (1980), 148 L. T. 644. 

4110. Add. Annotation :—Consd. Price v. Gould 
(1980), 148 L. T. 383. 

4184. Add. Annotation :—Refd. Blackwell v. Black- 
well, [1929] A. ©. 318. 

4417. Add. Annotation :—Mentd. Farnworth v. 
Manchester City Corpn., [1929] 1 K. B. 633. 


4419. Add. Annotation :—Refd. Re Maynard, | 
Pearce v. Pearce (1980), 69 L. Jo. 440. 


4432. Add. Annotation :—Aa to (3) Consd. Re 
Smalley, Smalley v. Scotton, [1929] 2 Ch. 112. 


4437. Add. Annotation -—Refd. Re Cruse, Gass v. 
Ingham, [1930] W. N. 206. 


PART XVI. SECT. 9, SUB-SECT. 1.—A. 

3828 1. bea construed to avoid un- 
ree es erty not acquired at date 
of will | ~—Re SRATERROOK, CHASE W. 
LAYTON, {1928} V 


conctusions 
dictionaries. 
“* Arrvere 


from 


neveur,” as used in the 
will in question herein, held to mean 


ENGLIsH AND Emprre Dicest SUPPLEMENT. 


443. Add. Annotation :—Refd, Re Gates, Gates 
v. Cabell, "119291 2 Oh. 420. 

4619. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

2684a. —— ‘* War Loan.’’]—-He Crusn, 
Gass v. INGHAM, [1930] W. N. 206. 

4708. Add. Annotation :—Consd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

4011. Add. Annotation :—Consd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

4923. Add. Annotation :—Mentd. Re Patten, Wesat- 
minster Bank v. Carlyon, [1929] 2 Ch. 276. 

5194. Add. Annotation :—Mentd. Re Buxton, 
Buxton v. Buxton, [1930] 1 Ch. 648. 

6227. Add. Annotation :—Generally, Refd. Shaw 
v. Public Trustee (1929), 141 L. T. 465. 

5298. Add. Annotation :——Mentd. Re Fenton, Lx 
ae Textile Assocn. (1930), 99 L. J. Ch. 

8. 

5882. After this case add :— 
See, also, Nos. 5900, 5901, post. 

5450. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 

5458. Add. Annotation :—Refd. Re Cruse, Gass v. 
Ingham, [1930] W. N. 206. 

5466a. ** Bristol Gas Company shares ’’—Stock 
panne a tag Crusn, Gass v. IncHAmM, [1930] 





5520. Add. Citation:—affd. sub nom. SHAW ». 
PUBLIC TRUSTEE (1929), 141 L. T. 465, H. L. 

5625a. ‘* Furniture ’’—Wlreless cabinet.|—The 
ct. held that a wireless set contained in an 
oak cabinet would pass under a bequest of 
‘* furniture.’’—Re ILLEY, GOULDING v. 
SHIRTCLIFFE (1929), 45 T. L. R. 327. 

5696. Add. Annotation ie Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5696a. .|—In a will the word “‘ money ” 
has its strict legal meaning of cash, unless 
there is some context to enlarge the meaning 
so as to include things such as investments 
or otherpersonal estate.—Re PUTNER, PUTNER 
v. BROOKE (1929), 45 T. L. R. 825 








the study of time, & there being no other dispoat- 
tion of capital, it amounted to a gift 
of the capital, LYNDON A LYNDON, 


(1980) N. Z. L. R. 76.—N, 


ents both grand-nephews & grand-nieces, 

ide Be 18 <A US, & not a osterity or descondants gone. PART XVI. SECT. 15, SUB-SECT. 14.— 

PART XVI. SECT. Phe SUB-SECT. 2. relly =~ e ‘Brot, {1928} 1 W. W. R. - (g) 

{ sd. “ Promasory notes "’-— Debentur 
4046 i. -—~—— eae anopa concdu | oe ——— -—— Incorrect transia- bonds.}-—By a ‘codtoil to his will 
——dte Srzian (Alta.), (1929) 4 DL. R tion mae tf ]—Where a will is in a foreign tare ye Lost eo four da hters & 
405.— CAN. language the probate oopy of which his aon, ual shares, ‘ rotges., 
is an incorrect translation, the Ct. of peepee notey, mney, in bank 

PART XVI. SECT. 10, SUB-SECT. 6. Iquity will not look at the correct cash in hand. The will contained 


fi. —- Clerical error.j—In con- translation 

struing a will the ot. goos far to dis- 
cover the Intention of the testator, & 
if it can be discovered fiom the will 
itself & the aurroun 
atances a clerical error will be treated 
as such & the apparent intention 
given eficcs ae: —Re ZOROWSKI {1928] 
22 Sask. L. R 


lation 


cireum- (1038), ae 8 R. 


ante in order ai ane tore we 
Ww © proper course being to apply 
to the Probate Ct. to h ‘ a 
te a — He KLEINBANG 


W. N. 123.—AUS, 
A. (b). 


a residuary gift to the son. At the 

time of his death testator had two 

** debenture bonds” of a 

made payable to him rs. 

administrators or registered asa rs 
—H these 


the codicil as" p 
aie not come” within the 


ave the trans- 


S. W. 465; 45 


rimary moaning of oe word 


1D. B57: : 

1938] 3 W. W. R. 745.-—-CAN, 8066 ix, ——- —-—.}—-Subject to there was nothing in the will | the 
hie Wito’ 3 right to carry 0 n his} neers indogts  t 

4587 |. —— To translate words of testator gave, deyined, 6 Dea ueathed Mero. RB. ee, 1 aa) 3 D, 

pebatet Sa he eetennmn the te neening of ee estate to Ms ates tos to = os 
ressions in 4 tten in a conv: © ferns rs oases 

language other than Bngieh, pro. of the to pay the income PART XVI. SECT. ame 14.—- 
pea nderating weight should he given to ‘thereof his Wife during her life & : 

e evidence of persons wae are not after her death to pay such income Sena 
uae, pelliea in the use of that lan- equally “ between such of made | the "Etto will : “phe betes 

have presumably a sounder as shall survive me & be al at the y last 
one of the verbal] nuances of death of my one wife ” :-—H the the interest Or all my money on trust 

tha fodeme tongue. under the conditions af widow's death to the to my second husband G. until my, 
life of the testator, wi whio gt being of the income of the ochild becomes twenty-one years 
ave familiur, than cay. be imputed reaiduary estate without Umit as to age. When the child reaches the age 
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5690. Add. Annotation :—Apld. Re Putner, Putn 
v. Brooke (1929), 45 ~ L.R.335 


5708a. Direction to pay debts.]|—By a home- 
made will of 1928 testator, ier exorealy 
directing payment of his debts & giving (inter 
alia) a limited interest in his (freehold) 
residence to his housekeeper, gave “the 
remainder of any monies” to nine legatees 
including the housekeeper. There was no 
other residuary gift -—Held: having regard 
to the express direction to pay debts the gift 
of ‘the remainder of any monies” could 
not be construed in the strict sense of the 
word “‘ monies, ’ but must include all property 
liable to the payment of debts. Therefore, 
the residuary property both rea] & personal 
assed by the gift either (a) on the ground 
hat under Administration of Estates Act, 
: 1925 (c. 23), real & personal estate were now 
part passu liable to the payment of debts, or 
(b) because when once it was clear that the 
word ‘‘ monies,’’ was not used in its strict 
sense the ct. could give effect to testator’s 
manifest intention to include the whole of 
his property in the gift.—Re MELLOR, PORTER 
v. HINDSLEY, [1929] 1 Ch. 446; 98 L. J. Ch. 
209; 140 L. T. 469. 


Annotation :~-Consd. Itc Shaw, Mountain v. Mountain (1929), 
168 L. T. Jo. 371, 


5714. Add. Annotation :—Refd. Re Gates, Gates v. 
Cabell, [1929] 2 Ch. 420. 


5720a. -}—Testator made his will in the 
following terms: ‘‘I leave all my money to 
A. B.” His estate included cash in the 
house, in his solrs.’?’ hands & on current 
account at his bankers, furniture, stocks & 
shares, & an equity of redemption in freehold 
Property :—Held: in the absence of any 
context the word ‘‘ money ’’ must be con- 
strued in its strict sense, & that the will 
therefore only passed the cash in the house, 
in his solrs.” hands & on current account 
at his bank.—He Gates, GATES v. CABELL, 
[1929] 2 Ch. 420; 908 L. J. Ch. 360; 141 
a T. 392; 45 T. L. R. 522; 78 Sol. Jo. 429, 
* A. 


5724a. Real estate — Bequest of ‘‘ balance of 
money.”®] —Re Saw, MOUNTAIN v. Moun - 








of twenty-one the whole of my money ; the capression “my money,” 
accordingly, B. was entitied to a 
interest in all the said property except 
the freehold.-—/ie 


ia to be his. If G. dies before the child 
1s twenty-one years old G.’s children 


Vol. XLIV.—Wills. Cases 5690—6527a, 


TAIN (1929), 168 L. T. Jo. 871; 68 L. Jo. 
334; [1929] W. N. 246. 
No. 5720a, ante. 

5737. Add. Annotations :—Consd. Re Emerson, 
Morrill v. Nutty, [1929] 1 Ch. 128. Apld. Re 
Gates, Gates v. Cabell, [1929] 2 Oh. 420. 
Apld. Re Mellor, Porter v. Hindeley, [1929] 1 
Ch. 446. 

5778. Add. Annotation :—Consd. Re Mellor, Porter 
v. Hindsley, [1929] 1 Ch. 446. 

5788. Add. Annotation :—Distd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5793. Add. Annotation :—Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

5808. Add. Annotation :—Consd. Re Gates, Gates 
v. Cabell, [1929] 2 Ch. 420. 

58iia. .]—Re MELLOR, PORTER v. HINDSLEY, 
No. 5708a, anie. * 

5844, Add. Annotation :-~-Mentd. Re Ross, Ross v. 
Waterfield (1929), 46 T. L. R. 61. 

5901. After this case add: — 

——~—.]—See, also, Nos. 53830~5382, ante. 
5935a. —~ Autograph letters.) -— Re NEILSON, 
CUMMING v, CLYDE (1929), 738 Sol. Jo. 765. 

5965. Add. Annotation :—Mentd. Re Bund, Cruik- 
shank v. Willis, [1929] 2 Ch. 455. 

6006. Add. Annotatitn :—Refd. Re 
Morrill v. Nutty, [1929] 1 Ch. 128. 

6212. Add. Armvlation:—Folld. Re Maynard, 
Pearce v. Pearce (1980), 69 I. Jo. 440. 

6298. Add. Annotation :--Retd. Re Walker, Walker 
v. Walker, [1930] 1 Ch. 469. 

6447. Add. Annotation :— Mentd. He 
Collins v. Margetts, [1929] 2 Ch. 156. 

6525. Add. Annotation :—Consd. Re Walker, 
Walker v. Walker, [1930] 1 Ch. 4169. 

6526. Add. Annotation :—-Folld. Re Walker, 
Walker v. Walker, {1930} 1 Ch. 469. 

6527a. -The primary meaning of 
*< shall die ’' in a will is “‘ shall hereafter die.” 
In the absence of some context to indicate a 
contrary intention it cannot be construed as 
equivalent to “ shall have died" or ‘“ shall 
be dead,”’ so as, in an original or substitu- 





CABELL, 





Emerson, 


Austen, 





— oe 
e 





of his dobta, testamentary & funeral 
expenses, & certain legacies, to make 
over the ‘* free residue " of bis eatate 
in equal shares to his wife & son. The 


&, 
life 


aro to have ten pounds each out of the | the interest 

estate & also bis funeral expenses | JENNINGS, CaLpurkcK tt. Srarrokp & | 60n & daughter claimed & were pald 

are to be paid out of the estate ’.-— | Linpeminy, (1930) I. R. 106. —IR. thelr degilim, the son forfeiting, tn 

Held: the word “ money ” aa used in terms of the will, its provisions in his 
favour. A question 


the will comprised ‘‘ the whole of the 
asseta In the estate of testatrix. both 
real & porsonal.”—Puriic TRUSTEE v. 
HORTON, [1929] N. Zz. L. R. 83.— N.Z. 


5697 v. .}---Testatrix made 
her will as follows: “1 wish my grand- 
daughter, B., to have the use of all nv 
money for her lifetime. JI now revoke 

former wills.” At the date of her 
death testatrix was possessed of carh 
on current account in her bank & cash 
on deposit account, monty due to her 
f he widow of an ariny 


5728 v. 
e. Lerrcnh (1928), 
313; 45 N. 8. 








ee I oe 


=o 8 
RE s 


& sum © ar Stock, with dividends D.L 
fe kneahoid Pepe an eoootioned: lacs 
0. TO an apportion 
part of rents Of loaachota roperty in | PART XVI. SEOT. 16, SUB-SECT. 1. 
w: abe had « life satorost, an & por- 5077 1. ——— —-~.}-—T 
of ends on survived by his wife, & by 
witich she also a life in daughter. By his 
ODOR le ie eed an | Med clroudy by ander 
Sammon, ei ! CT 7 on 
was introd: to the will to insure sufficient provision 
he d his trustees, afte: 


a wide interpretation being given to 


PART XVI. SECT. 16, SUB-SECT. 14.— 
L. (b) it. 


aa ae TRUSTEE 
) 8. RN S. W. 
Ww ° Ww. N. 85.—AUS. 

PART XVI. SECT. tg SUB-SECT. 14. 


8871 v. ——.]—He SPLAN (Alta.), 
[1929] 4 Dv, L. kK. 405.~—-CAN. 


PART XVI. SECT. " SUB-SECT. 14. 


occeds } — fF 
Proven Estate (Aita.), {1929] 4 
. R. 368; 3 W. W. HK. 78.—CAN. 


aving arisen as 
to whether “ free residuc ” fell to be 
ascertained before or after deduction 
of the legitum fund :—/leld: “ free 
residue " primarily meant residue after 
deduction (inter alia) of the m 
fund, & that thore wae nothing in the 
language of the trunst-disposition & 
rettlement to indicate that the testator 
had intended to give these words any 
other than their ordin meaning.-— 
BAMBON v. RaYNor, [1928] 8S. C. tot. 


PART XVI. SECT. at SUB-SECT. 3. 


sm. Intention to benrft cluss- -Shares 
dependent on erercia of power of appoint: 
ment—Effect of non-trerctae of ta 
—~UNDERWOOD v. Dawson (N. &.), 
(1929) 2D. L. 2. 278.~—-CAN, 


PART XVI. set 17, SUB-SECT. 8.—~ 
c). 

6256 v. For” [1918] N. Z. L. R. 364 ”” 

read ** [1928] N.Z. L. R. 364.” 


Income. te 


estator died 
Sen & 


on 
he stated that he 
elvos deed made 
for bis daughter, 
Fr payment 


1371 


Conse O527~—7818, Fiver: awh Everman Pioxsr Suepiaaet. 


tional to the iseue’ of 2 chilit or other 
vemmmanyonn “ ghall die,” wh tat ia thee Wenn 
aS Ammemeaes 


Testator by his will directed that after the 
peasenied ot "ites ruses wore to stand 
residuary es 
children in equal shares ‘ provided neverthe- 
leas in case any child of mine shall die in my 
hfetime leaving issue living at my death such 
issue shall stand in place of such deceased 
child, & shall take equally between them :f 
more than one the share of my residuary 
estate which such deceased child of mine 
would have taken if he or she had survived 
me.” One of testator’s sons died three weeks 
before the date of the igsiee leaving one child, 
a daughter, surviving him, & these 
were known to testator when he made his 
will :—Held: there bemg no context m the 
“will, such as a gift to children who “ shall 
attam the age of twenty-one years,’’ the 
word “shall” must be strictly get oe as 
referrmg to the future only, & therefore 
the daughter of the deceased son was not 
ig ae to any share in the residuary estate 


ALKER, WALKER v. WALKER, [19380 
1 Ch. 469 ; 99 L, J. Ch. O28 ; 142 L. 18901 
74 Sol. Jo. 106, © 
6528. Add. petnioe ire Walker, 
Walker v. Walker, [1080] 1 Oh. uo. 
6537. Add. Annotation :—C onsd. Re Walker, 
Walker v. Walker, (reso! 1 Ob. 469. 
6538. Add. Annolatwn ; Walker, 


-—Consd. te 
Walker v. Walker, [1980] 1 Ch. 469. 


6540. Add. <An von :-—Consd. Re Walker, 
Walker v. Walker, saese : Ch. 468 

6669. Add, Annotation :-— Re Smalley, 
Smalley v. Scotton, ren) $ Oh. 112. 


6822. Add, Annotation :-—Refd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Ch. 112. 

6840. Add. Annotation :—Refd. Re Smalley, 
Smalley v. Scotton, [1929] 2 Oh. 112. 

6947. Add. Annotation :—Mentd. Fe Mills, Mills 
v. Lawrence, [1986] 1 Ch. 654. 

6959. Add. Annotation eerie Blackwell v. 
Blackwell, [1920] A. C. 318. 

6084. Add. Annotation :—Refd. Re rosser, 
Prosser v. Griffith (1929), 167 L. T. jo 307. 

7034a. Son born ‘‘ within due time after my 
death yb rid a will theron ese in strict 
settlement the testator declared that uf any 
son of W. or M. should be thereafter bom 
‘‘ whether during my hfetime or within due 
time after my death’ ”” the estate in tail male 
therem devised to such son should not take 





otek CEA 






the name 
forfeiture to. to the next 


remainder. Festater di 
the eldest son of M., waa 
the death of W. wi 625 
ech, hay, ot ae ae proviso en cntting 
, if an above 
sortat tes tal t the el eeecky oes t 
& eney- one 
va pins Oe seg beagles a 
en: e lg hac the expression 


y death 

to the period of gestation. Pitt. not having 
been born in testator’s lifetime or within 
nine aa of his a did not come 
within the clause cutting down his estate 
tail to a hfe estate, & having auly disentailed 
the estates, was not bound to com 1 ey 
the name vd Eaorglage clause. 

CuLMn-SEYM v. BRAND, 1930} 2 Oh. 84 aaa? : 
99 L. J. Ch. 452 5 "143 L. T. 764, 
Williams’ 


7207. Add. Annotatons :—Apld. Re 
Settlement, Greenwell v. Humphries, (1929) 
20h.361. Refd. Bosworthick v. Clegg (1929), 
45 T. L. R. 438. 


7304. Add. Annotation = — Re Smalley, 
Smalley v. Scotton, (1039) ey Oh, 112, 


7307a. ———.]—Testator at his ie Leys all hig 

ae roperty to “ my eb 8.” Testator 

fta lawful wife M. A. 8. i inidven uy her 
& contributed to ne 8 stay port, but about 
five years before hi had contracted 
a bigamous marriage pers a widow E. A. M., 
who hved with him & was known as E. 
& believed she car hho & was reba uted to be, " hfs 
wife. The will was produced by E. A. M. 
Held: the will, taken in connection with the 
surrounding circumstances, indicated that 
Lear testator intended to benefit E. A. M., she 

Pelle & therefore ary sense & by repute 

e,” & therefore she wag iain altho 

not his wife nor bearing his WCET: 
SMALLEY, SMALLEY 2. wavoek 2 Ch. 
112; 98 L. J. Ch. 800; 141 Lt ror 45 
Tt; L: R. 396 ; ee Sol. te ty ©. A: 


1809. Add. Anno Re Smalley 
Smalley v. Haarcnas T1020) 2Ch. 112. : 
7814. Add. Annotationa :—Distd. Re Williams’ 
Settlement, Greenwell v. Humphries, (1029] 





PART XVI. SECT. oi Nadauiaade 6.— oe Exors. 


108 1. Reference.’ tie. | 95, Argus Li. H. 168,—AUB, 
‘Birr Bact 
Tei feetator, out (of hie renidnary | PART XVI, BEOT. 17, SUB-BEOT. 11. 
ple J He anaes of qu | a bi. iar Ba ela 
of his other brothers & sistera in- somes a te ceild 
8 





& AGuNcY Co. 
la, Lop, [1929 Vv. L: it. 


et the awe where, be 
pee sc 


av; 6h Ge ke FC deem 


ANT I. SECT. 17, SUB-BECT. 11 
ane H. (a). a 


children,’ 


adoption became 
rivleges 
vaptiatlons ct — 
under the 


to 
ths sone 
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om ee aa ri Boeworthiok v. Clegg (1920), 
"meen, Add She f 
4 9 own paragraph & citations :— 


Vol. XLIV.—Wills, Ceses 7854—Q000: 


by his will, bequeathed a share 
of bis residuary estate upon trust for G. for 
life, & after Miedeath tov 8 children in Tra 
shares, & in case he died without chil ken Stratton, S 


& 
upon trust for the 
under the statutes 
intestate 


band then died 
estator died in 


tained in Admi 
1025 (c. 23).—Re Sur 


CLIFFE, SUTCLIFFE v 
ROBERTSHAW, [1929] 1 Ch. 128 ; 98 L. J. Ch. 
83; 140 L. T. 185; 72 Sol. Jo. 884, 


7886. Add. Annotation :—Mentd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


7485. Add. Annotation :—As to i Consd. Price 


v. Gould (1980), 148 L. T. 8 





PART XVI. ead aaa 11.— 


{. —— }—Re Youna, [1928] 32 
pt. R. 966; 620. L. R. O75 OAN. 


PART XVI. mm as aerating 11.— 


tree Waseeay Tecer rroae) Pe “eR 

$39: ic 8. O. reo 1. _ 
1965 ~—--—-.}-—-Re Siaia 11928] 

4D. L. e701; 63 O. L. R. 86.—CA 


PART XVI. SECT. 17, SUB-SECT. 11.— 
J. (d) ii. 


Ascertainment at death of 


teatator.}--By his Pha Pet testator, after 
his wife, gave hor 


a certain bequest t 
a a life ee int the whole. of his residu anery 
real & perso estate, & then provi 
thes. 8 after the death of his wife, all bis 
real & onal estate sbhould 


verted into money, & suc 


8 da bo handed over “to m en 
ng nearest of kin” 


McDONALD _ 2, Rode 26 
8. & NE W. 447; Caner, (198 By ae 


PART XVL SECT, 17, SUB-SECT, 11.~ 
K. (b). 


i. ——.}—Teatator directed his 
trustecs to the in of his estate 
to hie daughter for if sho left 


imue then to give to 
Ws rth ot to vo Mp 
benefit of 


his 
Tope account rocmnbers of bla af 
onres in ae 


Beer 





mo or 

bor the dictribution of 
estates would on his decease have 
pee oe led as his next of kin, in case he 
1875, & ‘he ied thes 
- ou 
leaving c hildren in Mar. 1927 :—Held: the 
share was divisible among the persons entitled 
under the Statutes of Distribution in force at 
the date of testator’s death, there agen hrs no 

contrary intention expressed in the 
exclude the operation of those statutes, so as 
to introduce the rules of distribution con- 
nistration of Estates Act, 





persons who 
(1928), 





76387a. 





7455. Add. Annoiation : 
(1930), 143 L. T. 888, 


7456. Add. Annotation: 
Mackaneas v. Percival, fi 1839} 2 th. 131. 


7581. Add. Annotations :-—Consd. Re Bain, Public 


Mentd. Geologists’ gers 
14 Tax Cas. 271; 

Gardner v. Barclay, Steuart v. Barclay, 
[1929] 2 Ch. 178. 


Confined to wages in cash.|—The ct. 
held that a bequest to a servant of “ one 


pa NE Cockerill, 


stee v. Ross, (1980) 1 Ch. 224, Refd. Re 
Stratton 


A.-G,, [1980] 2 Oh. 161. 


on. v. I. BR. pear 


year’s wages ’’ was confined to in cash, 
& oe not include various other efits to 
w 


he servant was entitled._-Re PRACOCK 
PUBLIO TRUSTEE v. BIRCHENOUGH (1929), “a8 
T. L. R. 801; 78 Sol, Jo. 220. 


7673. Add. Annotation :—Refd. Shaw v. Public 
Trustee (1929). 141 L. T. 466. 


7911. Add. Annotation :-—Extd. Re 
Cragoe v. Goodman (1929), 167 L. T. Jo. 116. 


Sleeman, 


7011a. .J—Re SLEEMAN, CRAGOR v. GOODMAN, 
[1929] W. N. 16; 167 L. T. Jo. 116; 67 
L. Jo. 163. 


~~ ee 


who were living at bis death, the word 
“family ’? bein —— in ite primary 
meaning of chil & as no contrary 
intention appeared, the members 
composing it were to be ascertained as 
at testator’s death.—He HATMEWAY, 


WARDROPER v. Woon (1929), 44 
a ae a 347.— ap 

Re Horns, 319 
ann: i "ht. wires rt so 


PART XVI, SECT. 18, SUB-SECT. 1. 
68. perce to one child-—Bequest of 
residue to “all” a eg Enumera- 


tton of children o ng first donce-— 
of “ all. ye SHorr (Ont.), 
{1929} 1 D. L. HR. 454.—CAN. 


PART XVI. SECT. at SUB-SECT. 3. 


& paid to that child at twenty-one 
testator 


of age. By a codicil 
direoted bia daughters’ shares of 
residue < ure sold & invested, & 
reatricted the dee his daughters to a 
life io nary remaindet to ers 


children t~—Held: the gitt 

da hter contained in the will 
as an absolute gift, hich 
peck aa were carved 


children, & eel the daughter never had 
children, the absolute. Sth oY rained 
unaffected.. 


— te PUBL 
Trosteg v. Bisnorp, wate iy} 8. A. 8. 


PART XVL = 19, SUB-SEQT. 6.— 
a 


1998), . = : 
udtatheo, Js 3 on D R. 173 
SARE AYE ect. 18, UEC. 6,— 


ene ae 
PART XVI SHOE. 1), SUB-SECT. ¢.— 


dives "Re Moras, Gea t. i ns 


Teowt Co. (N. &.), (1029) 1 D. TR 
1873 


8002. Add. Annotation :— Mentd. Re Silva, Silva v. 
Silva, [1929] 2 Ch. 198. 


RE oe NENA AP ARO ee emiEREN heRIIOe nAmuanmAnraneet, 


PART XVI. go teh 19, SUB-SECT. 6.- 
~ (b) iff. 


7968 li. — ~- se een made be- 
queats of money to his three deughter, 
‘“‘therao respective sums for my 
daughters & mele ro the interest 
during their lives be ebsolutely 
theirs & not subjoct er: eA iy poe of 
their husbands; & after th the ‘divided 
tho principals shall be aitnite divide 
euene te 1 issue as they shall 
el Hs Geain wine age of twonty-one 
& in caxo any of my daughters 
all *not marry or eve any 


issue, then at th 

daughter's share shall be ually 
divided between her au ne 

or their heirs ’ :-—~ Held : each daughter 


took not a life intorest merely but an 
absolute interest.—Re LLOYD, POW, 
g, ,HISHARDSON "(0990), 64 N. B. OR. 


PART XVI. SECT. Tf SUB-BECT. 8. 


i, -}~—Teostator gave to hia 
wif the > whole of his ostate “ tor 


her 
sole use a8 long as she may live,”’ &, at 
har death, to niecos & nephews “' what 


shall then remain over at my estate’: 
—-Held ; no more than a lite estate was 
given, but the description “ what shall 
main over of my estate” 

implied a power on the 
wid to encroach on 
mained after her 
at her death 
nthe nephews & repent 


--—STAI Bang Co 
(1099) 3D.L. RB, 661 ; 64 0. L. R. 69. 


PART XVI. SECT. 19, SUB-SECT. 3.— 
F, (b} 


« eo 


hia mu SBS om “bo. ale 
a sole 6x re 

ie mg ent of T. 

t ts n bof i 

my estate 


revertue of tho roaidue of mm 


b over her 

death shal fall to the aad. Tr, rat Aa 
Or oren 

& at bis death to my own heirs whont- 


Cases 8817—9071e.  Hnctahle gato “Eadrsie Dasaiy Sete 


8917. Add. Citation :-—~140 : - 860. . 
8552. Add. Annoiation :-— 
Prosser, Prosser v ae 108 » 4 ie Be 


or; OT Le Sor 88 


Jo. 307 

2a. ——-.]— Re Prossun, 
(1989 520), 107 L. = Jo. 807; 
(1920) W. N. 8 


8696. Add. Annotation :—Menid. Re Grove-Graiy, 
Plowden v. Lawrence, £1929] 1 Ch. 657. 


hereb he revoked th eppointment of 
whereby he revo © ap ént o: 
Sproat another 


8608a. ——.]-—Teate 


an executor & 


place, i revoked a raked « spect devise & pedtiee: & 
certain o ee of the property 
ve certain directions 


rose rised therein, g 










in his 


lags Oates ee 


9015. Add. Annotation:—Refd. Re Alston-Ro 


trustees, bequeathed ecuniary | 
eclaiticnal to thone in his 
the power of appointing 
be exercised by the surviving & continu 
trustees, & in other respects confirmed h 
will. On the same day 
codicil 1n almost identical terms, the only 
material difference being that a ‘plank left 
in the amount of a legacy 1n one codicil was 
filled in in the other. The two codicils were 
attested by the same witnesses & placed in 
one envelope, which was sent to a bank for 
custody. The testator at a later date 
executed another, which he described as a 
“ third ” codidil to his will, & referred therein 
to his will & codicils:—Held: the two 
codicils of even date were duplicates of one 
& the same ent, & that the legacies 
thereby given were substitutional < mes 
cumulative. Micr® THO 
rin pe [isu] 1 Ch. ‘502; "OB L. J. ‘Ch. wh. 197; 

86; 45'T. L. R. 243. 


berte- 
Wests’ Settled Estates, r1928] W.N. 41. 


Bore. Add. Citations :—affd. [1920] A. C. 318; 98 





upon a to pay 
new rerio tas for the time ig ais possesion 

eS ian ree ae 
© executed another tion thergot, to transfer acigty 


said stock to the person 
of the H. a such person Doing ene af 
sons, or a descendant of a son ; Saye 
then to the descendants of testator’s brothers 
& msters, & to pay the other moiety in like 
‘manner to th sh ge teva je omsession of the S. 
farm. Testator devised the H. farm to the 
same trustees, in fee, upon trust for his Jey 
for ninety-nine years, if he should so long ive, 
remainder td the use of his first & other sons 
in tail, with divers rem over. 
Testator devised the S, farm in like manner 
for the benefit of his son H. & his issue. J, 
& H., & their eldest sons, barred the entail 
in remainder in the said farms & 
the same, &, the stock having been tr 
ferred into ct. under Trustees Relisf 
peered t o se peyment. out of the fund 
d being intended 
for the Pat a the sons & their issue, the 
period for the enjoyment of the capital had 





soever in fee.” YH, survived Picci 


k an Interest for life with power to 
& died lea & fenerel by dispose. of ol Ba ole or of the 
v - she shor soon hor eee estate | corpus y, & on the 
r b iy o ag her. death of the wite, ae aber 

Mt the Sate ¢ ee Hace re- | took an any art of t. roperty wu 

are in anes ie eer posed of, of.—Re Murenoee: n1899) 1 ar A. 

feat her th wecuitiee which AUS. 
deposit resent: cia PART XVI. scant 19, SUB-SECT. 9.— 
pe P4 ple Be him “eho sor rit ~ b). 
” 
porate tee, & rn ght or | & Eeanon, (1981 “este A. oe 407 1 At 
th —, : t 
pro nese once qo oil effect of the TRUSTER. - Warn, (1923) N. 2. bP yi 
Sankaran to. $ of consam er spac 
wa a righ 

of icra fll gg aed eats 


iy ae ray in 
eet bas herd tb allo 
were at het 
estate, they bane 
fe 7 wentsae. of Med 
in Tee tok eirsa whomsoever, subgedt 
aa a oy fete in favour o 
Surrn, (1929) 8. 0. (Ot. 
of Be Sean.) 28. rape 


ah, Wi 


Seer Sea ae 
“dscns th 


tows 


was to go over 


ee eee 





PART XVI, SECT. x08 » SUB-EROT. 10,-— 


gras “eatate Hate to his crite, Jon ter | 


e ae ponent of of heppalt & our of fue 


wife ihe ‘whole of his setate was 
7 


wert toc her . 
=e e eet 
sooe aie 


ones RVI. ae . 48, segs 10, 


ining threé-f sin 
reme nin ng, thr ourthe, upon the 
a 


dete of ge 

1 directed the trustees 
f 

Betis it atone & 60 oan pow 


E 


ioe ae ine ne 
live to attain the ago twenty-one 
years & atinre . gh vi wea 
also & on to wae tie whole ot 
of aD oe atty of to then of te 
childsen ‘emppetively, wheter a fal 
dip m t the four phildeen oF goa 
onid Be alive the 
' & share piike. Corvats 
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nhnild 
Baga saad * 


: te. f 
ese to. islam a ie 
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barting the entail, { 10,165. Add. Annotation :+—da to (1) Mei. Re 
j arpa eres Greham, Graham v Gales. Hose] 2 Oh, 
: 8 age ae 127. 

3 2 Eq. Re Re Graham, 


10,175. Add. Annotation >-—Fold. 
Graham v, Graham, [1920] 2 Oh. 127. 

10,177. Add. Annotation :-—~Folid. Re Graham, 
Graham v, Graham, [1989] 2 Ch. 127. 

10,205. Add. Annotation :-—Folld. Re Graham, 
Graham v. Graham, [10929] 2 Ch. 127. 

10,427. Add. Annotation :—Folld. Gilmour v. Mac- 
Phillamy, [1930] A. 0. 712. 

10,427a. —~—.}-—-The word “ survivors " in a 
will should be given ite natural & ordinary 

meaning unless the context necessitates or 


me % LTO 
ae 0. 8. 1 aoe 


in ‘—Distd. 
P “ ca {1929} A. ron Pia aataald Pillay 


‘s Seplediion cl Pre fralt2 ea wl p 
rca ty-one years from the 
SS dat ae tase 
nares 
ahs ’ one of such 
prlr & that, 





be paid to each of testator’s 
ae event of any of the 


before the period expired leaving justifies a departure therefrom; it is not 

er or children, such child or children enough for that purpose that the natural & 
should take the share to which such son would ordinary meaning produces what might 
have been entitled if he had survived, & in appear to be a capricious result, or one not 
a of Pree of any son, the share of such in accordance with a logical scheme of dis- 
yable to the surviving sons position. Testator directed that the income 


of the residue of his estate should be aa 
to his nine children in equal shares for 
zeepen ave lives, provided that if any of bis 
children should dic without iene issue 
or widow or widower, the share of th child 
so dying should be equally divided Se 


ry 

oruaily re rer the child of a son who aie 
before the expiration of the period w 

entitled only to the one-fifth share which bh his 

oe would have taken, & was not entitled 

articipate in the share of a son who dicd 

ed ae the expiration of the period without 


iggue.—GANAPATHY PrnuaAyY v. ALAMALOO the survivors upon the same & con- 
[19290] A. O. 462; 98 L. J. P. C. 109; 141 ditions; & that after the death of any child 
L. T. 48, P. ©. his or her share in the residue should be held 


(subject to a provision for widows & 
widowers) for his or her children equ 

Feld: wpon the death of a child of tes bor 
unmarried the issue of a child who had died 
earlier were not entitled to participate.— 


9849. Add. Annotation :—Folld. Graham, 
Graham v. Graham, [1929] 2 Ch. 4 at. 


9078. Add. Annotation :—Mentd. Shaw v. Public 
Trustee (1929), 141 L. T. 465. 


Dail tolintncaaanmatnanednandmeatanamneed 





NE een mene a edie aenanediiiten tiocers] 





PART XVI. meer Fy 20 SUB-GECT. 3.— 


wo, 2 ueste of a certain 
tsa ant to each of the 
& «6 

Sale 2 ete t time ne of nay death 
rire n ae 21 years’ 

ae dts Sent ae 
0 

being divested on doath before 


Serine face years of age without 
‘atthe. death of 


Ha 


© hiss who were f 
SEs oa ae oi to oo Be teg fre on 


eases = the te of 


es faigh tty ss 
iD be Teor 1 WwW. W. 
$1.—-6, 
9168 ~————,}-—Teatator’s will, 
after pro for collection & - 
ment Of deble & for cortain speciho 


of ortain 

get. e rovided for the pon ie 
a avertgnent, of the 3 pro- 

& payment interest for the 


of his wife & daughter A. 
“he who, Be 


anaintenance 
unt &. 





a2. Lb. L. R. 834; [1928] 8. OC. R. 479.— 


PART XVI. SECT. ele SUB-SECT. 8.—~ 
F, Re 





9335 -}~Testator. safter 
devising a “Hite estate to his wife in a 
cores TOpery. diracted that pen 
her oe game should ho sold, & the 


invested, 
& interest divided equally 
between named c ron ‘* or 
the survivors of them sg canal shares 
as soon as the y ed fhe age of ng one 
shall have ehaine the ago oft twenty 
surviving 
Be twenty: 


PoBLIO TR BowTen, [1929] 
N. Z L. R. 438 8.—N.Z, 


PART XVI. SECT. 30, SUB-SECT. 3.— 
f such doughter 

** aa shall be 22 Fre GooDGEE 

(1925), 81 Tas. L. R. 1 —~A UB. 

PART XVI. SHOT. oa SUB-SECT. 8.-— 


aes 


af ~~ AUB, 


; ee 


PA Lng mx. avert 


eats os 


of theirs deceased to receivo in eqnal 
parts the portion of suoh d 
Parente’ share.”” The daughter-in- 
w, 1D., died in 1926, her husband having 
predeceased h Five o ren wore 
orn of the ma arriage, three of whom 
aurvivod D. Two sons prod 
ope ie a ecaehf el Saad widow but no isaue, 
Fostato -—Held : at the 
Same af tor in + a vested estate 
was created in any child then born to 
hiv ¢on eae ay subject to be divested 
in part as other children were born; 
& the widows, or personal reprosenta- 
tives of Ng sone who died ore DD. 
would take the nostens” share unloea 


there was sien wis caso the 
could be substi Eutod for or the fi father: the 
gift to the ch D. was deter- 


piinable only in one ade thoir — 

leeving jasue, an event which ai ngt 
bapyen —~He Burrs, (1928) Be D. 

ee OL A tia O 

pies SECT, 2.— 


PART XVI. sEoT. 
_ fe On intention of teptator. | 
OsBIS. RQ 168 AUB, 


PART XVI. = &t SUB-6ECT. 3.-~ 
10,401 x. ~—~ ~-——.) — ~—Teatator by 
his will directed his ¢: Naeare 
tribute the income of hia 
estate amongst his children in e 
shares cowidiod the base of thelr res ive 
ves that if any of his 
ut Foo menu Tr without leaving 
or widower 
pb at ths “date of death of such 
the share of the income of t 
ad “shaj] be equally 
the survivors upon 


fae earn tetusts & conditions . 
* survivors ”’ ’ must be 


tea ordinary & 
of a child so d Cabred ae 


Cases 10,427a—10,088. ENGLISH AND Empree Dicest SupPLEMENT. 


GILMOUR v. MacPritiamy, [1930] A. C. 712 ; 
143 L. T. 606; eub nom. Re MACPHILLAMY 
(CHARLES), GILMOUR v. MACPHILLAMY, 90 


L. J.P. C. 199, P. C. 


10,752. Add. Annotation :—Consd. 
Smith v. Mansel, [1930] ] Ch. 352. 
10,764. Add. Annotation :—Consd. 
Smith v. Mansel, [1930] 1 Ch. 352. 
10,766. Add. Annotation :—Consd. 
Smith v. Mansel, [1930] 1 Ch. 352. 
10,767. Add. Annotation :—Folld. 
Smith v. Mansel, [1930] 1 Ch. 352. 
-]}—Testatrix by her will directed 
that her residuary estate should be held by 
her trustees upon trust in four equal shares 
for her four children for life with remainder 
By the third & fourth codicils to her 
will testatrix declared that two sums, 
amounting in all to £16,120, which she had 
advanced to her son, T. M., should be de- 
ducted from his share, & that his share 
should be less in amount than the shares of 
her other children by that sum. 
of the estate of the testatrix was easily 
ascertainable as at the date of her death :— 
Held: for the purpose of the division of the 
actual income of the residuary trust estate 


10,767a. ——- 





over. 


PART XVI. SECT. 31, SUB-SECT. 4. 


_ 10,720 i. Whether rclease of personal 
liability.J—Testator devised all his 
real & bequeathed all his residuary 

ersonal estate 10 his itrustecs in trust 

o sell the same & divide the proceeds 
into eleven paris, & pay one of such 
parts to his widow & cach of his ten 
children. The will proceeded: ‘I 
deolare that the share of any cbild of 
mine in my residuary estate shall be 
subject to deduction, therefrom of any 
sum or sums owing by her or him to 
me at my death or any euin or sums 
payable by mo upon any guarantce 
made or to be made by me or my exors. 
on her or his behalf.” ‘T’estator had 
guarauteced the overdrawn bank account 
of T. one of his children, & at the time 
of testator’s death this account 
was overdrawn to the cxtent of 
£1,396 Os. 10d. The exors. of testator 
paid off this sum to the bank in accord- 
ance with the said gnarantece :--Held : 
the declaration operated as a gift to 
R. of the whole of his indebtedness to 
the estate.-In the Will of ANTHONY 
riya (1925), 21 Tas. L. R. 27.— 


PART XVI. SECT. 81, SUB-SECT. 5. 

ni. —- - Payment by way of income. | 
—Held: the gquarteily payments 
having been made not as ar rag ht 
provision for the daughtcr, but in lieu 
of the income which would have arisen 
from the settlement upon her of 
portion of the testator’s capital estate 
they did not fall within the hotchpot 
provisions of the will.—Jte CLARKE ; 
CLARKE v. Sturt, (1920) V. L. R. 249; 
{1929} Argus L. It, 219.—AUS. 


PART XVII. 

_b (p. 1289) i. —— Keual propert 
situaied outside Stale,|}—Testatiix die 
leaving real estate in New South Wales 
& also property in Queensland :— 
Held: the authority of the ct. to make 
an order did not, & could not, directly 
or indirectly be made to extend to tho 
real property of tho testatrix situated 
in New South Wales.—He OSBORNE, 
J1928) S. R. Q. 129.—AUS. 

fi, ——— To redraw will.}—On 
an application for relicf wundcr 
Testator’s Family Maintenance Act, 
KR. §. B. C. 1924, c. 256, tho ct. has no 
power to redraw the will & dispose of 
the estate as it may think right & just. 








of testatrix, 
thereof, the £1 
computation to the capital of the estate, 


Foss the appropriation 
,120, ought to be added for 


valued as at the death of the testatrix, & 


Re Mansel, 
Re Mansel, 
Re Mansel, 


Re Mansel, 


The value 


-~-Rce KHLWORTHY ESTATE, ELWORTITY 
& Harm, (1928) 2 D. L. RK. 421; 
{19281 1 W. W. R. 737; 39 B.C. R. 


e e 


k i, —— ———-.} -On an application 
under I'amily Protection Act :—Held: 
taking into consideration the value of 
testator’s estate, & the facts that of the 
appets, three were adult sons capable 
of maintaining themselves, & the fourth 
was a daughter who was being mnain- 
tained by her husband, & that the 
daughter benefiting under the will had 
exred for testator through a long ill- 
ness & was Icft with her :nvalid mother 
to care for, the claims of said daughter 
were paramount, & what was left tu 
her was none too much, & the applica- 
tion should be refused.—Re CAVANAGH, 
{1930] N. 4. L. R. 376.—N.Z. 

1 i. -—*,}—Where provision 
wags mado in a will for the inaintenance 
of two of testator’s children J. & M., 
&, further, special provision was mad 
for the sharing of the estate by J. & 
M., & no provision was made for a 
third child, W., burn after the date of 
the will :—Held : the power of the ct. 
was limited to ordinary ‘* maintenance 
& support,’’? &, on the facts, that one- 
third of the net income from the estate 





| from the date of the marriage of tho 


testator’s widow was a reasonable 
allowance.—In the Estate of LADE 
(1925), 21 Tas, L. R. 13.—AUS. 


1 ii. —— Power~to rescind or 
alter order-~ Whether increase tn benefit 
authorised. j-—The power conferred upon 
the ct. i Testator’s Family Mainuten- 
ance & Guardianship of Infants Act, 
1916, s. 6 (4), to ‘“ rescind or alter ”’ 
any order making provision under that 
Act, does not extend to authorising an 
increase to any benefit that has been 
awarded to an appot. upon an original 
application.—Re MoLLoy (1928), 28 
S. R.N. 8. W. 546; 45 N.S. W.W.N. 
142.—AU5S. 

1 iii, —— —— .}- On an eevee 
by a widow for relief under 'Testator’s 
clara F tenance Act the ct. should 
not attempt to make a new will or 
speculate as to how the estate might 
have been better divided, but should 
merely determine whether in view of 
the widow’s needs & the property left 
by the testator he has made adequate 
provision for her proper maintenance 

support. Its duty is to place itself, 
in all respects, as far as possible, in the 
position of the testator, & to consider 
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deducted from T. M.’s share in the ag, 
amount of capital so arrived at, & that the 
annual income ought to be divided between 
her four children & their respective issue in 
the proportions of their respective shares 
per stirpes of capital so arrived at.—Re 
MANSBEL, SMITH v. 
99 L. J. Ch. 128; 142 L. T. 281. 


egate 


NSEL, [1930] 1 Ch. 352 ; 


10,768. Add. Annotation :—Expld. Ke Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352. 

10,769. Add. Annotation :-—Consd. Re Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352. 

10,770. Add. Annotation :—Consd. Re Mansel, 
Smith v. Mansel, [1930] 1 Ch. 352. 

10,771. Add. Annotation :-—Expld. Re Manscl, 
Smith v. Mansel, [1930] 1 Ch. 352. 

10,772. Add. Annotation :—Consd. Re Mansel, 


Smith v. Mansel, [1930] 1 Ch. 362. 


10,948. Add. Annotation :—Refd. Ganapathy Pillay 
v. Alamaloo, [1929] A. C. 462. 


10,988. Add. Annotation :—Refd. Re 
Graham v. Graham, [1929] 2 Ch. 127. 


Graham, 


whether or not, having regard to all 
existing facts surroun circum- 
stances, the testator has been gullty 
of a breach of the moral duty which a 
just, not a loving, husband owes his 
wife, &, if it finds that he has been so 
guilty, to make such an order as 
appears to be sufficient, but nu more 
than sufficient, to repair it.—Re 
FERGUSON EsraTs, Re TEASTATOR’'S 
FAMILY MAINTENANCE ACT, [1929] 2 
W. W. It. 372 , 4 Dd. Iu. R. 208.—CAN. 

ni, ——- Extension of time for appli- 
cation under <Acit—When lowed, }—— 
Where there has been long & in- 
excusable delay an application wnder 
Family Protection Act, 1908, for 
extension in time will be refused unless 
it clearly appears that to refuse it would 
in the circumstances result in manifest 
injustice.—-SHEEHAN v. PUBLIC TRUS- 
TEL, {[1930] N. Zz. L. h. 1.—N.Z. 


ri. ~-—-A widow 
re-marricd, & thereupon, the exors. 
applied for the rescission or variation 
by reduction of the ct.’s order :— 
Held: (1) the order was not un- 
appealable merely because stated to be 
until the further order of the ct.; 
(2) not ha been appealed against, 
the effect of the order was to preclude 
the ct. from considering whether it was 
beyond the power of the ct. to make 
provision for the maintenance of a 
testator’s widow by a scries of perio 
cal payments oxtending until after 
her re-marriage ; & (3) considering the 
mattcr as one of discretion only, the 
re-Iu of the widow did not of 
itself constitute sufficient reason for 
the rescission, variation, or suspension 
of the order.—He ROBERT COLLIN 
(1929), 29 S. R. N. S. W. 548; 46 
N.S. W. W. N. 169.—-AUS. 


r ii. In receipt of 
maintenance under separation deed.}— 
A wife who was compelled in 1912 by 
her husband’s misconduct to leave him 
agreed to take from him £250 fad 
annum for her maintenance. he 
husband died in 1927, leaving an 
estate of £30,000 & providing a legacy 
for his wife of £250 per annum :— 




















could not be said to ve 
“without adequate A cats * 
her maintenance.— Re 

29 8. R. N.S. W. 191; 
Ww, N . 22.—AUS. 


ti.—--— domiciled out- 
side fj .}) — Benefits under 
Testator’s Family Maintenance Act, 
1916, are available to children domiciled 
outaide the jurisdiction of the ct.— 
Re DONNELLY (1930), 988. R.N.S. W. 
$4; 465 N. 8. ° ° N. §5.—AUS. 
o (p. 1290) i, —— ~~ Adult son— 
NOG from following his trade 
disease contracted tn testator’s em- 
z .+—In the Will_o JOLLIFFE, [1929] 
° ° (Q.) 189.—AU; e 


e (p. 1290) i. —— ————-, } -FRENEY 


». PERPETUAL TRUSTEES, EXECUTORS 
& Aacenoy Co. OF TASMANIA, LTD. 


® (p. 1290) ii, ——- Upo what pro- 
perty allowance charged.}—An order 
was made in @ weekly sum 
bequeathed by testator to his widow. 
Testator’s property consisted almost. 
wholly of real estate. Testator, by 
his will, in addition to the weekly 
allowance to his widow, had bequeathed 
a weekly sum to a daughter & also to a 
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stranger in blood. The balance of the 
income was given to & dson of 
testator for life, & the eatate was 
directed to be held in trust after his 
death for his child or children then 
living, with gifta over if there were no 
such child :—Held : in the 
burden of the provision made by the 
order the whole of teatator’s real 
estato was to bo regarded as one 
property settled successively within 
pect. 5 (2) of the Act.—ite SMITH, 
1928] 5. A. S. BR. 524.—AUS. 


Cases 58—6S8a. 


63. 


63a. 


64. 


ENGLISH AND Empire Diasst SupPLeMENT. 


WORK AND LABOUR. 


Part |—Contracts for Work and Labour. 


58. 


.ldd. Annotation :-—Distd. Sagar v. Ridehalgh, H., & Sun, Ltd., [1980] 2 Ch. 117. 


Part I1.—Statutory Determination of Minimum Rates 
of Wages. 


Add. Annotation :—Folld. Pockney v. Atkin- 
son (1929), 45 T. Iu. R. 639. 


-]—An employer engaged a worker in 
agriculture for a period from Dec. 4, 1927, 
to Nov. 23, 1928, & agreed to pay him 
on the completion of that term a lump sum 
which, with his board & lodging, was equiva- 
lent to the minimum rate of wages prescribed 
under the Agricultural Wages (Regulation) 
Act, 1924 (c. 87). Before the completion 
of the term, the worker refused to obey a 
lawful order of the employer & left the 
employment without notice:—Held: the 
Agricultural Wages (Regulation) Act, 1924 
(c. 37), did not prevent the making of an 
agreement for employment for a fixed term 
with payment of a lump sum equivalent to 
the prescribed rate at the end of the term, 
& the Act did not entitle a worker who had 
broken his contract to demand any wages 
for the period during which he was in fact 
employed. PoCKNEY v. ATKINSON, [1930] 
1 kK. B.197; 99 L. J. K. B. 42; 142 L. T. 
135; 04J3.P.15; 457. LR. 689; 27L.G.R. 
645, D.C. 


Add the following paragraph :— 

By an order of the Agricultural Wages 
Board, embodying orders of a wages com- 
mittee: ‘‘ Where a whole-time male worker 
is employed by the week or any longer period 
& the hours of work agreed between the 
worker & the employer in any week (excluding 
hours of overtime employment) are less 





64a. 


67. 


68. 


68a. 


than 50 in summer & 48 in winter, the rate 
of wages applicable to that worker shall be 
such as to secure to the worker the wages 
which would have been payable if the agreed. 
hours had been 50 in summer or 48 in winter 
as the case may be.’”’ Applts. employed one 
T. as an agricultural labourer by the week 
of 50 hours at 30s. per week. On Good 
Friday, T., according to custom, was not 
required by the appellants to work, & in 
consequence they refused at the end of the 
week to pay him his full weekly wages, 
deducting the portion appropriate to that 
day, but gave him, according to their custom, 
a small bonus instead :—Held: the above 
order was wntra vires, & that T. was entitled 
to be paid 30s. for the Good Friday week.—- 
SEABROOK & Sons, Lip. v. JONES, [1929] 
UK. B. 3385: 987. J. K. B. 169; 140 L. 7. 
497; 03 J. P. 47; 45 T. L. R. 1389: 72 
Sol. Jo. 874; 27 L. G. R. 47; 28 Cox, 0. ©. 
586, D. C. 

Breach of contract by worker—Whether 
entitied to wages for period employed.j— 
POCKNEY v. ATKINSON, No. 63a, ante. 

Add. Annotation :—Generally, Refd. Pockney 
v. Atkinson, [1930] 1 K. B. 197. 

Add. Citation :—-28 Cox, 0. C. 518. 

Add. Annotation :—Consd. lfughes v. Davies 
(1929), 94 J. P. 48. 

Deduction in respect of washing & 
mending.|—Resps. employed a worker in 
agriculture upon a yearly hiring under which 





PART 1. SECT. 4, SUB-SECT. 1. 


sa. Lease of land for term of years— 
Agreement for payment for summer- 
falloung on cancellation of lease.}- - 
MANTEI v. Himoor, [1928] 3 W. W. RR. 
390.—-CAN. 


PART I. SECT. 4, SUB-SECT. 2.--A. 


ai. Kiundence of valuc of services. | 
-In an action brought on a quantum 
meruzt for work done & services 
rendered evidence was given of an 
agreement, not in writing, whereby 
deft. ed to pay 4 certain weekly 
salary & also a sum of £200 at the end 
of two years. It was also proved that 
deft. had paid the weekly salary but 
had refused to pay the aum of £200 :— 
Held: although the parol agreement 
was one to which the provisions of 
Stat. Frauds were applicable, it was 
nevertheless admissible as evidence of 
the value of pltf.’s services. W ARD ». 
GRIFFITHS Ros., Lrp. (1928), 28 
a. R.N.S. W. 425; 45 N.8. W. WN. 
130.—AUS. 

d ii. .J--Where there is a con- 
tract to do specified work for a fixed 
sum, with a proviso for payment of 








proportionate amounts, equal to eight: 
pe cent, of the fixed sum, as the wor 
s done, & the balance of twenty a 
ceut. in thirty days after completion 
& acceptance, completion is a condition 
precedent to the right to payment, & 
where the work 18 not completed there 
is no right to recover for the portion 
done as upon & quantum merurt.)}— 
SHERLOOK tv. POWELL (1899), 26 A. hi. 
407.—-CAN. 

d ili. —--.] Where thero is an 
entire contract for work & labour 
containing a provision for mouthly 
payments not cacecding 75 per cent. 
of the work done, which is abandoned 
by the party porforming the work & 
labour, he is nevertheless entitled to 
sue fur 76 per cent. of the value of the 
work performed before abandonment. 


—MOCLACHLAN Uv. Nourse (1928), 
Ss. A. S. HR. 230. —AUS, 
ac. <Ayrecment to pay bonus on 


estimated saving wn cost of production-—— 
Depreriation of plant.}—A lumber co. 
agreed with the superintendent of its 
logging oporations to pay him as a 
bonus to his salary such amount as hoe 
oould save the oo. in cutting & hauling 
poles on the net cost of production, 
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taking as 4 basis the figures set out 
in the schedule of the agreement :-— 
Held: depreciation of the plant & 
equipment used in the operations was 
& proper item to include in the cost 
of production.—AICKIN v. BaxrTer & 
Co., [1928] 3 W. W. R. 142 —CAN, 


ad. Necessary repairs to aulomobile in 
excess of order.|-~An automobile, deft. 
co.’s property, was sent to pitf. to have 
certa repairs made. FPitf. at the 
sate timo made certain other repairs 
which he: thought necessary & for 
which he claimed payment. ‘vidence 
was given to show that on previous 
occasions repairs of a similar character 
were ordered & other work done, & 
that the accounts rendered were paid 
without question :—Held: pltf. on- 
titled to recover.—CALKIN t. WOoOLF- 
VILLE Fruit Co. (1927), 59 N. 8S. R. 
499. —CAN. 


PART I. SECT. 4, SUB-SECT. 8. 

56 iii. ———. }}—-SIMPLEX MACHINE Oo. 
vt. MCLELLAN, MoFEELY & Oo., [1928] 
3 Ww. Ww. R. 255.--CAN. 


56 iv. erry Ea ee v. PEN- 
NINGTON, [1928) D, L. R, 878,.——CAN, 


Vol. XLIV.—Work and Labour. 


the employers did his washing & mending for 
two shillings a week, which was reckoned as 
art of his wages. By the orders made for 
hat county under Agricultural Wages (Regu- 
lation) Act, 1924 (c. 37), washing & mending 
were not benefits or advantages which might 
be reckoned as part payment of wages in 
lieu of payment in cash. The justices held 
that no offence had been committed, & 
alternatively that it was trivial. They did 
not convict, & made no order under sect. 7 (3) 
of the Act for payment of the arrears :-— 
Aleld: (1) there was no material on which 
the justices could find that nu offence was 
committed, that which was done being the 
very thing prohibited; (2) they were not 
entitled to find that the offence was trivial ; 
the question was not the quantum of money 


69. 


Cases 68a—149. 


involved, but the nature of what was done, 
which was something entirely subversive 
of the Act; (3) in any event sect. 7 (3) was 
imperative in its terms, & the justices were 
bound to make an order for payment of the 
arrears due.—HuuuEs v. DAVIES (1929), 94 
J.P. 48; 28 L. G R. 11, D.C. 


Add. Annotation :—Mentd. Musical -Per- 
formers’ Protection Assocn., Ltd. v. British 
International Pictures, Ltd. (1980), 46 
T. L. R. 485. 


70a. -- — Duty of justices-—To make order for pay- 


78. 


ment of arrears —Although amount trivial.] 
—HUGHis v. DAViIrs, No. 68a, arte. 


dd. Citations :— affd. [1929] A. C. 496; 98 


L. J. K. B. 373; 140 L. T. 673; 46 T. L. R. 
306; 27 1. G. R. 249, 1T. 1. 


Part V.—National Health Insurance. 


PART II. SECT. 3. 


b i. - —- V0 occupations—Haclusion 
uf professions Pharmacy.}—le MALE 
Minimum Wace Act (B. C.), (1920) 4 
D. L. R,. 1034.-—CAN. 


se. Industrial Arbitration <Aci— 
Meaning of “ wndustry.”’}--PARKER & 
Son v. AMALGAMATED SOOCIRTY or 
ae (1926), 29 W. A, L. R. 90.— 


PART IV. SECT. 1, SUB-SECT. 2. A. 


ef. Laundresses in army laund: y.)J 
An army laundry was established for 
the purporc of washing the clothing of 
the members of the forces i the 
Dublin aica. The cleansing of army 
blankets, sheets, & the like was also 
carried on. A number of laundresses, 
ineludmg M., who was a ‘“ hand 
washer,”’? & A., @ “ drier,” were el- 
ployed for this purpose. The lanndry 
was within the precincts of the army 
barracks, but was situated in a separate 
huilding & quite distinct from the 


149. Add. Citation :—-93 J. P. 35. 


building where tho soldiers resided. 


Although the laundry was not con- 
ducted with a view to profit, tho facts 
did not exclude tho possibility of ua 


profit being mado Jidd: M. & A. 
were not employed m domestic service, 
as they had al 
ordinary industiial workers ; 
service was entirely impersonal, & 
ther work, 


mdustrial 
Lown, (1930) [. Ry £12.—IR. 


PART IV. SECT. 1, SUB-SECT. 2. C. 


124 ii, aed rane cars ot H. Was 
employed by » dairy farmer, who had a 
farm) of about 200 acres in the County 
of Dublin, & who tiled about 450 acres 
& hept 100 cows, & sold the milk in the 
city & suburbs of Dublin. TJ. used fo 
come to the faim about » o’eloch in the 
morning, nnlk tho cows, gct ready # 
horse & cart, & then go into the city 
& distribute the milk. On his return 


the characteristics of 
their 


in the civeumstances m 
which 1 was carried an, was of a purcly 
ebaracter.—MINISILER FoR 
INDUSTRY & COMMERCE 0. STEWART & 


he washed the ‘ans, tended his horse, 
drove im the cows, again ruilked them 
& doehvemd the imnlkh. When he 
returned the second time, after tending 
his hore tansing the cans, his 
duties were er led: dfeld + Ha was 
employed um agticulture & eacepted 
from the provisions of the Act. 

Wiairnaren of MINISTER POR INDUSIRY 
& COMMBRCGL, [1929] 7. 2. os2. OR. 


PART lV. SECT. 2. 


=. Appod From Alinister for lr- 
dustry dt Commerce to Thigh Court 
Riyht of appeal toa Supreme Court| 
Warnarpko oo MINISPRY or INDESIRA 
& Commirnor, [L929], 1. R. 682. TR. 


PART V. SECT. 8, 


sh. Dispute belucen approved society 
como mber —Refusal of referces to state 
a «case <Apploeaton to court.) - 
M‘NAWVARnA v. Scoiisy CatTuornse 
INSURANCE Socrery, [1029] S.C, (Ct. 
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